DIRECTIONS. 


These  simple  facts  memorized  will  cause  you  to  start  to  -work  in 
tiie  rierht  way  at  the  right  place,  and  will  insure  your  finding  what 
you  seek  in  the  shortest  tinje  and  with  the  least  labor  and  trouble. 

Use  the  Topical  Ir.dex  and  use  only  the  latest  one. 

The  latest  Topical  Index  directs  you  to  the  pag-e  of  the  latest 
treatment. 

The  earlier  treatment  is  indexed  in  the  later  one  by  pag"e  cita- 
tions dropped  from  the  italic  or  section  line  therein. 

The  reason  for  this  will  be  apparei  t  after  trying  it.  In  any- 
thing that  is  well  done  tbere  is  a  scientific  method  which  however 
simple  must  be  known  and  remembered. 

If  you  have  used  some  other  method,  remember  that  this  is  dif- 
ferent,    ^'ou  will  find  it  to  l)e  far  1)ettof.' 


A   XKAV   INDEX   DIGEST  FOR  YOUR    STATE   will    appear  In   the   bound   vol- 
ume 8.      See  siruilar   Index   Digest   for  your  state    in   the   back   of  volume  6. 


A    DESCRIPTION    OF    CURRENT    LAW. 


Briefly,  the  purposes  and  objects  of  Cur- 
rent Law  are: 

To  present  all  the  current  cases  year  by 
year. 

To  state  the  neiv  and  developing  laTr  and 
not   merely   the    holdings. 

To  make  the  new  and  developing  law 
and  new  applications  of  the  old  law 
alike  accessible  with  the  least  search- 
ing. 

To  discriminate  and  distinguish  strong 
from  weak  and  valuable  from  merely 
cumulative  precedents. 

To  reduce  the  thousands  of  decisions 
■which  appear  each  year  to  simple  and 
■well  knotrn  doctrines  stated  in  simple, 
orderly  and  scientiiic   arrangement.    . 

To  point  out  and  annotate  difficult  pointa 
and    conflicts. 

To  Nupply  a  local  Index  digest  for  each 
state  annually. 

The  topical  distribution  followed  in  Cur- 
rent Law  is  adapted  from  the  last  and  best 
of  the  several  "classification  schemes"  for- 
mulated by  the  late  Austin  Abbott.  Just  as 
that  eminent  digester  found  it  necessary  to 
expand  and  simplify  his  later  schemes  to 
meet  the  expansion  and  intricacies  of  the 
rapid  growth  of  "case  law,"  the  editors  of 
Current  Law  have  deemed  it  wise  to  continue 
the  process  of  expansion  and  simplification. 
The  result  is  a  classification  by  principles, 
dispensing  with  the  artificialities  which  must 
arise  in  classification  by  facts.  There  can 
be  no  better  arrangement  than  one  founded 
on  the  principles.  For  the  principles  ii. 
themselves  afford  the  utmost  uniformity  and 
permanency  of  classification  whereof  a  grow- 
ing science   like   the  law   is  susceptible. 

The  original  classification  made  by  Mr. 
Abbott  some  fifty  years  ago  he  repeatedly 
changed  because  he  found  it  too  fixed  for 
his  purpose.  To  assert  that  the  classification 
of  even  ten  years  ago  is  all  sufficient  today  is 
to  assert  that  "case  law"  has  not  grown  or 
changed  in  ten  years.  Needless  or  captious 
changes  in  classification  are  carefully  avoid- 
ed In  Current  Law,  but  no  clasification  can 
remain  absolutely  fixed  and  uniform  without 
becoming  forced.  Every  possible  advantage 
claimed  for  a  uniform  classification  is  gained 
in  Current  Law  by  the  continuous  citations, 
whereby  one  is  taken  back  by  volume  and 
page  to  the  treatment  of  the  same  or  an- 
alogous   matter    in    previous    volumes. 

It  is  not  necessary  to  learn  our  "classifica- 
tion scheme."  For  the  topical  index  includes 
all  topic  headings  used  in  Current  Law  and 
also  every  topic  heading  used  in  any  ■well 
known  encyclopedia  or  digest.  Each  heading 
refers  to  Current  Law  by  page.     The  topical 


index  is  revised  and  reprinted  every  month 
and  the  latest  one  supersedes  all  others. 
Every    search    should    begia    in    the    topical 

index;  then  proceed  to  the  analytical  index  at 
the  head  of  the  subject  referred  to,  which 
cites  the  page  of  each  section. 

The  topics  are  complete  in  themselves  and 
cross-references  are  not  needed  except  to  re- 
fer to  the  kindred  topics  or  doctrinea 

To  insure  the  most  exhaustive  treatment  of 
I  every  topic  and  case,  the  topics  have  each 
of  them  been  made  like  a  brief;  that  is  each 
'  topic  is  taken  up  alone  and  completed  by  one 
'  editor  who  examines  every  case  which  may 
have  even  an  indirect  relation  to  his  topic 
The  topic  is  made  complete.  Every  perti- 
nent point  is  taken  and  not  alone  those  which 
appear  in  the  head  notes.  If  a  holding  em- 
bodies several  principles  the  case  is  examined 
and  cited  to  each.  By  this  method  thousands 
of  points  are  saved  which  other  methods 
I  overlook 

The  policy  has  been  follo'v^ed  of  dealing 
briefly  >vlth  uniniportnnt  cnses  and  holdings 
which  are  merely  reiterative.  Thus  oppor- 
tunity is  afforded  for  a  better  treatment  of 
important,  new  or  specially  instructive  de- 
cisions. None,  however,  is  omitted  and  no 
selection    is    attempted. 

This  important  distinction  between  Cur- 
rent Law  and  a  digest  merits  especial  at- 
tention. In  a  digest  every  case  is  treated  as 
of  equal  importance.  But  in  Current  Law 
an  important  case  will  be  given  such  full 
treatment  as  dispenses  with  the  necessity  of 
examining  the  report.  The  case  merely  re- 
iterative of  old  principles  may  be  dismissed 
with  a  mere  showing  of  the  application. 
Thus  we  find  an  important  case  dealing  with 
a  live  question  of  municipal  ownership  oc- 
cupying a  page  or  more,  while  less  than  a 
page  will  be  allotted  to  seventy-five  or  a 
hundred  late  cases  on  such  a  well-known 
doctrine  as  that  the  supreme  court  will  not 
review  questions  of  fact.  Yet  every  late 
case  Is  treated  with  sufficient  fullness  to 
meet  the  reader's  need.  Current  Law  is  an 
index  to  every  late  case,  an  elal)oratlon  of 
every  novel  case,  an  exposition  of  every 
difficult  case. 

The  separation  of  the  matter  into  text  and 
foot  notes  has  enabled  the  editors  to  formu- 
late the  "law"  of  the  cases  unobscured  by 
the  particular  facts.  This  "te-xt  hoou  style" 
produces  a  two-fold  effect.  The  first  is  that 
of  facilitating  search,  for  the  reader  exam- 
ines only  the  text  to  find  U>e  principle  he 
desires.  He  need  examine  no  ca«es  Involving 
similarity  of  facts  but  applying  a  different 
principle.  From  this  naturally  follows  th« 
second  effect  of  clarifying  both  the  principle 
and    the    .pplication   of  it. 


Whereas  a  mere  collection  of  the  holdings 
in  current  decisions  would  be  of  temporary 
value  and  would  soon  be  superseded.  Cur- 
rent Law,  which  states  the  principles  in  the 
text,  has  an  assured  permanent  value  because 
of  that  fact.  The  back  references  by  which 
each  section  and  each  topic  refers  to  the 
treatment  of  the  same  or  allied  matters  as 
found  In  preceding  volumes  enhances  the 
permanent  value  of  the  book. 

This  permanent  value  is  further  assured 
by  the  many  annotations  and  numerous  spe- 
cial articles.  They  are  made  as  occasion 
calls  for  them,  on  narrow,  Important,  diffi- 
cult or  neglected  points.  We  claim  for  them 
that  they  are  real  annotations,  not  mere  ref- 
erences to  analogous  matters.  Over  10,000 
citations  of  leading:  cases  are  given  in  these 
notes  in  the  last  two  volumes.  Particular 
attention  Is  called  to  the  careful  treatment 
of  conflicting  cases.  The  conflicts  are  not 
only  clearly  defined  but  the  cases  are  recon- 
ciled so  far  as  may  be.  The  value  of  these 
little  monographs  on  difficult  points  and 
conflicts  is  Inestimable. 

Current    Law    furnishes    free    with    every 


even  numbered  volume  a  citation  index  digest 
of  the  decisions  of  your  own  state.  With 
this  index  digest  you  can  in  a  moment  run 
down  the  cases  of  the  past  four  years  where- 
in your  Supreme  Court  has  passed  upon  the 
point  you  are  investigating. 

This  is  of  first  Importance  to  you.  You  do 
not  have  to  examine  each  topic  and  each 
division  and  subdivision  thereof.  In  the 
main  pslrt  of  the  work  will  be  found  all  the 
late  decisions  of  all  the  courts  of  last  re- 
sort. In  the  Citation  Index  Digest — a  sepa- 
rate index  In  the  back  of  your  even  numbered 
volumes — the  decisions  of  your  own  state 
are  carefully  segregated  in  an  orderly  and 
analytical  manner.  It  answers  the  question, 
«Wliat  does  tills  State  hold?" 

The  novelty  of  Current  Law  among  law 
books  is  more  apparent  than  real.  The  text 
book  style  and  the  brief  maker's  method  are 
only  a  return  to  sound  first  principles.  The 
apparent  novelty  is  in  so  doing  when  the 
profession  has  become  accustomed  to  digests 
made  by  a  less  facile,  convenient  and  ac- 
curate method.  The  real  novelty  Is  only  in 
applying  the  old  plan  to  the  current  cases. 
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TOPICAL  INDEX. 


Use  the  Index  In  your  latest  number.  Ignore  all  previous  Indexes  In  volumes  and  num- 
bers.    The  latest  Index  cites   by  volume   and   page  to   the   latest  treatment  of    any   subject. 

You  do  not  have  to  study  classification.  This  Index  contains  the  name  of  every  Bub- 
Ject  you  are  familiar  with  and  not   merely   the  titles  of  our  articles. 

The  page  citation  at  the  beginning  of  each  article  directs  to  the  particular  subdivision 
wanted.  There  you  find  its  latest  treatment  and  also  a  volume  and  page  citation  to  the 
same  points  In   earlier  volumes. 

Black   figures   refer   to  volumes;     light    figures    to   pages. 

This  Index  Is  revised  and  reprinted  every  month.  Remember  to  start  with  the  latest 
Index  and  you   cannot   go  astray  or  miss   anything. 


A. 

ABANDONMENT,  see  the  topic  treating  of 
that  which  is  the  subject  of  abandon- 
ment, e.  S;  Easements,  7,  1211;  High- 
ways, etc.,  5,  1658;  Discontinuance,  etc. 
(of  an  action),  7,  1159;  Property,  6,  1108; 
Shipping  and  Water  Traffic,  6,  1464; 
Infants,  6,  1. 

ABATEMENT  AND  REVIVAL,,  7,   1. 

■ABBREVIATIONS,  see  Contracts,  7,  791; 
Pleading,  6,  1008;  Indictments,  etc.,  5, 
1790;  Names,  etc.,  6,  739,  and  the  like. 

ABDUCTION,  7,  7. 

ABETTING  CRIME,  see  Criminal  Law,  7, 
1013. 

ABIDE  THE  EVENT,  see  Costs,  7,  958; 
Payment  into  Court,  6,  994;  Stay  of  Pro- 
ceedings,  6,    1550;    Stipulations,   6,   1554. 

ABODE,  see  Domicile,  7,  1194. 

ABORTION,  7,  8. 

ABSCONDING  DEBTORS,  see  Attachment, 
T,  301;  Civil  Arrest,  7,  653;  Bankruptcy, 
7,    387;    Limitation    of    Actions,     6,    465. 

ABSENTEES,  7,  9. 

ABSTRACTS  OP  TITLE,  7,  9. 

ABUSE  OF  PROCESS,  see  Malicious  Prose- 
cution and  Abuse  of  Process,  6,  490;, 
Process,   6,  1102. 

ABUTTING  OWNERS,  see  Highways  and 
Streets.  5,  1669,  1678;  Eminent  Domain, 
7,    1276;   Municipal  Corporations,   6,   726. 

ACCEPTANCE.  Titles  treating  of  the  sub- 
ject of  an  acceptance  sliould  be  con- 
sulted. See  Contracts,  7,  766;  Deeds, 
etc.,  7,  1103,  and  the  like. 

ACCESSION  AND  CONFUSION  OF  PROP- 
ERTY, 7,  9. 

ACCESSORIES,    see   Criminal    Law,    7,    1013. 

ACCIDENT — in  equity,  see  Mistake  and  Ac- 
cident, 6,  678 — resulting  in  legal  injury, 
see  Master  and  Servant,  6,  526;  Negli- 
gence, 6,  748;  Carriers,  7,  557;  Damages, 
7,    1029;    Insurance,    6,    69. 

ACCOMMODATION  PAPER,  see  Negotiable 
Instruments,  6,  788. 

ACCOMPLICES,  see  Criminal  Law,  7,  1013; 
Indictment  and  Prosecution,  5,  1803, 
1823;  Evidence,  7,  1566. 


ACCORD  AND  SATISFACTION,  7,  10. 
ACCOUNTING,     ACTION     FOR,     7,     19.      See, 

also,  Estates  of  Decedents,  7,  1462* 
Guardianship,  7,  1912;  Partnership,  6, 
941;   Trusts,   6,    1763. 

ACCOUNTS  STATED  AND  OPEN  ACCOUNTS. 

7,  22.  ' 

ACCRETION,   see   Riparian  Owners,   6,   1314. 

ACCUMULATIONS,  see  Trusts,  6,  1736;  Per- 
petuities and  Accumulations,  6,  1003. 

ACKNOWLEDGSIENTS,  7,  25. 

ACTIONS,  7,  28.  Particular  subjects  of 
practice  and  procedure  are  excluded  to 
separate  topics.  See  headings  describ- 
ing them. 

ACT  OP  GOD,  see  Carriers,  7,  538  567- 
Contracts,  7,  813;  Insurance,  6,  69- 
Negligence,  6,   751. 

ADDITIONAL  ALLOWANCES,  see  Costs  7. 
970.  ' 

ADDITIONAL  INSTRUCTIONS  AFTER  RE- 
TIREMENT OF  JURY  [Special  Article], 
4,    1718. 

ADEMPTION  OF  LEGACIES,  see  Wills.  6. 
1970. 

ADJOINING  OWNERS,  7,  28.  See,  also.  Fen- 
ces, 7,  1654. 

ADJOURNMENTS,  see  Courts,  7,  1000;  Con- 
tinuance and  Postponement,  7,  757. 

ADMINISTRATION,  see  Estates  of  Dece- 
dents, 7,  1386;  Trusts,  6,  1754. 

ADMINISTRATIVE  LAW,  see  Officers  and 
Public   Employees,    6j   841. 

ADMIRALTY,   7,   30. 

ADMISSIONS,  see  Indictment  and  Prosecu- 
tion, 5,  1S21;  Evidence,  7,  1558;  Plead- 
ing,   6,    1063;    Trial,    6,    1735. 

ADOPTION  OF  CHILDREN,  7,  35. 

ADULTERATION,  7,  38. 

ADULTERY,  7,  39. 

ADVANCEIMENTS,  see  Estates  of  Decedents, 
7,    1485;    Wills,    6,    1943;    Trusts,    6,    1748. 

ADVERSE  POSSESSION,  7,  41. 

ADVICE  OF'  COUNSEL,  see  Attorneys,  etc., 
7,  319;  Malicious  Prosecution  and  Abuse 
of  Process,  6,  494,  and  other  torts  in- 
volving malice;  Witnesses  (as  to  Privi- 
leged Nature  o(  Communications),  6, 
1985, 
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AFFIDAVITS,  7,  58. 

AFFIDAVITS  OF  MERITS  OF  CLAIM  OR 
DEFENSE,  7,  59. 

AFFIRMATIONS,  see  Witnesses,  6,  1975;  Ju- 
ry,   6,    316. 

AFFRAY.  No  cases  have  been  found  during 
the  period  covered  by  Vol.  7.     See  5,  64. 

AGENCYp  7,  61;  with  Special  Articles.  Agen- 
cy Implied  From  Relation  of  Parties,  3, 
101;  Revocation  of  Agency  By  Opera- 
tion of  Liaw,  4,   1295. 

AGENCY  IMPLIED  FROM  RELATION  OF 
PARTIES   [Special  Article],  3,  101. 

AGISTMENT,  see  Animals,  7,  123;  Liens,  6, 
451. 

AGREED  CASE,  see  Submission  of  Contro- 
versy, 6>  1580;  Appeal  and  Review,  7, 
128;  Stipulations,  6,  1554. 

AGRICULTURE,  7,  94. 

AIDER  BY  VERDICT,  ETC.,  see  Indictment 
and  Prosecution,  5,  1790;  Pleading,  6, 
1051. 

AID  OP  EXECUTION,  see  Creditors'  Suit,  7, 
1007;  Supplementary  Proceedings,  6,  1586. 

AL.IBI,  see  Indictment  and  Prosecution,  5, 
1829. 

ALIENS,  7,  98. 

ALIMONY,  7,   104. 

ALTERATION  OF  INSTRUMENTS,   7,    115, 

AMBASSADORS    AND    CONSULS.     No    cases 
have  been  found  during  the  period  cov- 
ered by  Vol.  7.     See  5,  113. 
AMBIGUITY,    see   those   parts    of  titles   like 
Contracts,     7,     791;     Statutes,     6,     1536; 
Wills,  e,  1919,  which  treat  of  interpre- 
tation. 
AMENDMENTS,    see   Indictment   and   Prose- 
cution, 5,  1809;  Pleading,  6,  1039;  Equity, 
7,    1358,   and   procedure   titles    generally. 
AMICUS     CURIAE.     No     cases     have     been 
found  during  the  period  covered  by  Vol. 
7.     See  5,  113. 
AMOTION,  see  Associations  and  Societies,  7, 

294;    Corporations,    7,    862. 
AMOUNT    IN    CONTROVERSY,     see     Appeal 
and  Review,  7,  128;  Jurisdiction,  6,  273; 
Costs,    7,    961. 
ANCIENT    DOCUMENTS,     see    Evidence,     7, 

1567. 
ANIMALS,  7,  120. 
ANNUITIES,  7,  126. 

ANOTHER   SUIT  PENDING,    see   Abatement 
and  Revival,   7,   1;   Stay  of  Proceedings, 
6,  1550;  Jurisdiction,  6,  284. 
ANSWERS,  see  Equity,  7,   1365;  Pleading,  6, 

1029. 
ANTENUPTIAL.  CONTRACTS  AND  SETTLE- 
MENTS, see  Husband  and  Wife,  5,  1733. 
ANTI-TRUST  LAWS,   see  Combinations   and 

Monopolies,    7,   661. 
APPEAL  AND  REVIEW,  7,  128. 
APPEARANCE,  7,  251. 

APPELLATE  COURTS  AND  JURISDICTION, 
see  Appeal  and  Review,  7,  151;  Jurisdic- 
tion,'6,  290. 
APPLICATION  OF  PAYMENTS,  see  Payment 

and    Tender,    6,    990. 
APPOINTMENT,  see  Officers  and  Public  Em- 
ployes,  6,   846;   Estates  of  Decedents,   7, 
1395;  Trusts,  6,  1752,  and  the  like;  Pow- 
ers, 6,  1075. 
APPORTIONMENT   LAWS,    see   Elections,    7, 
1230;  Officers,  etc.,  6,  843;  States,  6,  1516. 
APPRENTICES,  7,  254. 
ARBITRATION  AND  AW^ARD,  7,  254. 


ARCHITECTS,  see  Building  and  Construc- 
tion   Contracts,    7,    489. 

ARGUMENT  AND  CONDUCT  OF  COUNSEL, 
7,  257. 

ARMY  AND  NAVY,  see  Military  and  Naval 
Law,    e,    638. 

ARRAIGNMENT  AND  PLEAS,  see  Indict- 
ment   and    Prosecution,    5,    1810. 

ARREST  AND  BINDING  OVER,  7,  265, 

ARREST  OP  JUDGMENT,  see  New  Trial  and 
Arrest  of  Judgment,  6,  811. 

ARREST  ON  CIVIL  PROCESS,  see  Civil  Ar- 
rest, 7,  653. 

ARSON,   7,  271.     See,  also.  Fires,  7,  1657. 

ASSAULT  AND  BATTERY,  7,  274;  with 
Special  Article,  Liability  of  Master  For 
Assault  by  Servant,  5,  275. 

ASSIGNABILITY  OF  LIFE  INSURANCE 
POLICIES   [Special  Article],  4,  235. 

ASSIGNMENT  OF  ERRORS,  see  Appeal  and 
Review,  7,  195;  Indictment  and  Prose- 
cution, 5,  1871. 

ASSIGNMENTS,    7,  ,277. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS,    7,     286. 

ASSISTANCE,  AVRIT  OF,  7,   293. 

ASSOCIATIONS  AND  SOCIETIES,  7,  294. 
See  Special  Article,  By-Laws — Amend- 
ment as  Affecting  Existing  Membership 
Contracts,  5,  496. 

ASSUMPSIT,    7,    296. 

ASSUMPTION  OP  OBLIGATIONS,  see  Nova- 
tion, 6,  826;  Guaranty,  7,  1891;  Frauds, 
Statute  of,  7,  1829,  also  Mortgages,  6, 
697. 

ASSUMPTION  OP  RISK,  see  Master  and 
Servant,  6,  565. 

ASYLUMS   AND    HOSPITALS,    7,    297. 

ATTACHMENT,    7,    300. 

ATTEMPTS,  see  Criminal  Law,  7,  1011,  and 
specific  titles  like  Homicide,  5,  1704; 
Rape,   6,   1239. 

ATTORNEYS    AND    COUNSELORS,    7,    319. 

ATTORNEYS  FOR  THE  PUBLIC,  see  Attor- 
neys and  Counselors,  7,  345. 

AUCTIONS    AND    AUCTIONEERS,    7,    347. 

AUDITA  QUERELA,  see  Judgments,  6,  269, 

AUSTRALIAN  BALLOTS,  see  Elections,  7, 
1230. 

AUTREFOIS  ACQUIT,  see  Criminal  Law,  7, 
1010. 


B. 

BAGGAGE,  see  Carriers,  7,  600;  Inns,  Res- 
taurants,   etc.,   6,    32. 

BAIL,    CIVIL,    7,    348. 

BAIL,    CRIMINAL,    7.    348. 

BAILMENT,    7,    353. 

BANK  COLLECTIONS  OF  FORGED  OR  AL- 
TERED PAPER  [Special  Article],  8, 
428. 

BANKING  AND  FINANCE,  7,  358;  and  see 
Special  Article,   3,    428. 

BANKRUPTCY,    7,    387. 

BASTARDS,    7,    430. 

BENEFICIAL  ASSOCIATIONS,  see  Fraternai 
Mutual  Benefit  Associations,  7,  1777, 
also  Associations,  etc.,  7,  294;  CorpoFa- 
tions,   7,   862. 
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BENEFICIARIES,  see  Insurance,  6,  106; 
Trusts,  e,  1749;  Wills,  6,  1880;  Fraternal, 
etc.,   Associations,   7,   1798. 

BETTERMENTS,  see  Ejectment,  etc.,  7,  1221. 

BETTING   AND    GAMING,    7,    434. 

BIGAMY,     7,     442. 

BILL,  OE  DISCOVERY,  see  Discovery  and 
Inspection,    7,    1167. 

BILLS  AND  NOTES,  see  Negotiable  Instru- 
ments, 6,  777;  Banking  and  Finance.  7, 
358. 

BILLS  IN  EQUITY,  see  Equity,  7,  1354;  and 
the  titles  treating  of  special  relief  such 
as  Cancellation  of  Instruments,  7,  517; 
Injunction,  6,  6;  Judgments,  6,  239; 
Quieting   Title,    6,    1183. 

BILLS  OF  LADING,  see  Carriers,  7,  533; 
Sales.  6,  1321;  Negotiable  Instruments, 
e,  777. 

BILLS  OF  SALE,  see  Sales,  6,  1322;  Chattel 
Mortgages,  7,  634;  Fraudulent  Convey- 
ances,  7,   1841. 

BIRTH  REGISTERS,  see  Census  and  Statis- 
tics, 7,  606;  Evidence,  7,  1554. 

BLACKMAIL,    7,    442. 

BLENDED  PROPERTIES,  see  Accession  and 
Confusion  of  Property,  7,  9;  Conversion 
as  Tort,  7,  846;  Conversion  in  Equity,  7, 
854;  Trusts,   6,  1736;  "Wills,  6,  1880. 

BOARD  OF'  HEALTH,  see  Health,  5,  1643. 

BOARDS,  see  Officers  and  Public  Employes, 
6,  841,  also  see  various  titles  like  Coun- 
ties, 7,  984,  998;  Municipal  Corporations, 
6,  719. 

BODY  EXECUTION,  see  Civil  Arrest,  7,  654. 

BONA  FIDES,  see  Negotiable  Instruments, 
e,  789;  Notice  and  Record  of  Title,  6, 
814. 

BONDS,  7,  443.  See,  also.  Municipal  Bonds, 
6,  704;  Counties,  7,  992;  Municipal  Cor- 
porations, 6,  732;  States,  6,  1515. 

"BOTTLE"  AND  "CAN"  LAWS,  see  Com- 
merce, 3,  717. 

BOTTOMRY  AND  RESPONDENTIA,  see 
Shipping  and  Water  Traffic,  6,  1467. 

BOUGHT  AND  SOLD  NOTES,  see  Frauds, 
Statute  of,  7,  1826;  Brokers,  7,  465;  Fac- 
tors, 7,  1642. 

BOUNDARIES,    7,    446. 

BOUNTIES,    7,    456. 

BOYCOTT,  see  Conspiracy,  7,  682;  Injunc- 
tion, 6,  6;  Threats,  6,  1697;  Trade  Un- 
ions,   6,   1718. 

BRANDS,  see  Animals,  7,  126;  Commerce,  3, 
717;  Forestry  and  Timber,  7,  1737;  Trade 
Marks   and   Trade  Names,   6,    1713. 

BREACH  OP  MARRIAGE   PROMISE,   7,   457. 

BREACH  OF  THE  PEACE,  see  Disorderly 
Conduct,  7,  1173;  Surety  of  the  Peace,  6, 
1590. 

BRIBERY,   7,   458. 

BRIDGES,    7,    460. 

BROKERS,    7,    465. 

BUILDING  AND  CONSTRUCTION  CON- 
TRACTS,   7,    480. 

BUILDING  AND  LOAN  ASSOCIATIONS,  7, 
500. 

BUII-niNGS  AND  BUILDING  RESTRIC- 
TIONS,  7,    507. 

BURDEN  OF  PROOF,   see  Evidence,   7,   1515. 

BIRGLARY,    7,   512. 


BURNT  RECORDS,  see  Restoring  Instru- 
ments and  Records,  6,  1311. 

BY-LAWS,  see  Associations  and  Societies,  7, 
294;   Corporations,   7,   911. 

BY-LAAVS — AMENDMENT  AS  APFECTINQ 
EXISTING  MEMBERSHIP  CONTRACTS 
[Special  Article],    5,   496. 

c. 

CALENDARS,   see  Dockets,  etc.,  7,   1192. 

CANALS,   7,   516. 

CANCELLATION   OF  INSTRUMENTS,   7,    517. 

CANVASS  OF  VOTES,  see  Elections,  7,  1247. 

CAPIAS,  see  Civil  Arrest,  7,  653;  also  (capias 
as  a  bench  w^arrant),  see  Contempt,  7, 
746;  Witnesses,  6,  1975. 

CAPITAL,  see  Corporations,  7,  892;  Partner- 
ship, 6,  919;  Banking  and  Finance,  7, 
358. 

CARLISLE  TABLES,  see  Damages,  7,  1076; 
Death  by  Wrongful  Act,  7,  1086;  Evi- 
dence, 7,  1570, 

CARRIERS,    7,    522. 

CARRYING  WEAPONS,  see  Constitutional 
Law,  7,  745;  Weapons,  6,  1876. 

CAR  TRUSTS,  see  Railroads,   6,  1194. 

CASE,  ACTION   ON,  7,   603. 

CASE  AGREED,  see  Appeal  and  Review,  7, 
173;  Submission  of  Controversy,  6,  1580. 

CASE  CERTIFIED,  see  Appeal  av.d  Review, 
7,  131,  151,  240. 

CASE  SETTLED,  see  Appeal  and  Review,  7, 
173. 

CASH,  see  Payment  and  Tender,  6,  987. 

CATCHING  BARGAIN,  see  Assignments.  7, 
277;  Estates  of  Decedents,  7,  1483;  Life 
Estates,  Reversions  and  Remainders.  H, 
462;  Fraud  and  Undue  Influence,  7,  1813. 

CAUSES  OP  ACTION  AND  DEFENSES,  7, 
603. 

CE3IETERIES,   7,    605. 

CENSUS   AND   STATISTICS,   7,    606. 

CERTIFICATE  OF  DOUBT,  see  Appeal  and 
Review,  5,  146;  Indictment  and  Prosecu- 
tion,  5,   1864. 

CERTIFICATES  OF  DEPOSIT,  see  Banking 
and  Finance,  7,  373;  Negotiable  Instru- 
ments, 6,  777. 

CERTIORARI,    7,    606. 

CHALLENGES,  see  Jury,  6,  326. 

CHAMBERS  AND  VACATION,  see  Courts,  7, 
1000;  Judges,  6,  211, 

CHAMPERTY    AND    MAINTENANCE,    7,    621. 

CHANGE  OF  VENUE,  see  Venue,  etc.,  6, 
1811-1814. 

CHARACTER  EVIDENCE,  see  Indictment 
and  Prosecution,  5,  1820;  Witnesses,  6, 
1997. 

CHARITABLE  AND  CORRECTIONAL  IN- 
STITUTIONS, see  Asylums  and  Hospi- 
tals,  7,  297.     Compare  1  Curr.  L.  507. 

CHARITABLE   GIl-^S,    7,    624. 

CHARTER  PARTY,  see  Shipping  and  Waier 
Traffic,  e,  1468. 

CHATTEL  MORTGAGES,    7,    634. 

CHATTELS,  see  titles  treating  of  various 
rights  in  personalty  other  than  choaea 
in  action.  Distinction  between  chattels 
and  realty,  see  Property,  6,  1107. 

CHEATS,   see   False   Pretenses,   etc.,    7,    1648; 
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Deceit,  7,  1093;  Fraud,  etc.,  7,  1813,  and 
the  like. 

CHECKS,  see  Banking,  etc.,  7,  373;  Negotia- 
ble Instruments,  6,  777. 

CHILDREN,  see  Parent  and  Child,  6,  877; 
Infants.  6,  1;  Descent  and  Distribution, 
7,    1137;    Wills,    6,    1880. 

CHINESE,  see  Aliens,  7,   101-103. 

CITATIONS,  see  Process.  6,  1078;  Estates  of 
Decedents,  7,  1*S86;  Appeal  and  Review, 
7,    154. 

CITIZENS,    7,    653. 

CIVIL,  ARREST,   7,   653. 

CIVIL  DAMAGE  ACTS,  see  Intoxicating  Liq- 
uors,  6,    204. 

CIVIL   DEATH,    see  .Convicts,    7,    857. 

CIVIL   RIGHTS,   7,    656. 

CIVIL  SERVICE,  see  Officers  and  Public  Em- 
ployes, 6,  846. 

CLEARING  HOUSES,  see  Banking  and  Fi- 
nance,   7,    358. 

CLERKS    OF    COURT,    7,    656. 

CLOUD  ON  TITLE,  see  Covenants  for  Title, 
7,  1004;  Quieting  Title,  6,  1186;  Vendors 
and    Purchasers,    6,    1781. 

CLUBS,  see  Associations  and  Societies,  7, 
294. 

CODICILS,    see   Wills,    6,    1903. 

COGNOVIT,  see  Confession  of  Judgment,  7, 
675. 

COLLEGES  AND  ACADEMIES,  7,  657. 

COLLISION,  see  Shipping  and  Water  Traffic, 

6,  1473. 

COLOR    OF  TITLE,  see  Adverse  Possession, 

7,  50. 

COMBINATIONS  AND  MONOPOLIES,  7,   661. 

COMMERCE,  7,  667. 

COMMITMENTS,  see  Arrest  and  Binding 
Over,  7,  270;  Contempt,  7,  754;  Indict- 
ment and  Prosecution,  5,  1856;  Fines,  7, 
1656. 

COMMON  AND   PUBLIC  SCHOOLS,    1,   544. 

COMMON   LAW,   7,   674. 

COMMUNITY  PROPERTY,  see  Husband  and 
Wife,    5,    1738. 

COMPARATIVE  NEGLIGENCE,  see  Negli- 
gence, 6,    764. 

COMPLAINT  FOR  ARREST,  see  Arrest  and 
Binding  Over,  7,  268. 

COMPLAINTS   IN   PLEADING,  see  Pleading, 

6,  1022. 

COMPOSITION  WITH  CREDITORS,  7,  674. 

COMPOUNDING  OFFENSES,  7,  674. 

CONCEALED  WEAPONS,  see  Weapons,  6, 
1877. 

CONCEALING  BIRTH  OR  DEATH.  No  cases 
have  been  found  during  the  period  cov- 
ered  by  Vol.   7.     See   5,   608. 

CONDEMNATION  PROCEEDINGS,  see  Emi- 
nent  Domain,   5,   1119,    1132. 

eONDITIONALi  SALES,  see  Chattel  Mort- 
gages,   7,    635;    Fraudulent    Conveyances, 

7,  1841;  Sales,  6,  1380. 
CONFESSION  AND  AVOIDANCE,  see  Plead- 
ing, 6.  1032. 

CONFESSION  OF  JUDGMENT,  7,  675. 

CONFESSIONS,  see  Indictment  and  Prosecu- 
tion,   5,    1822. 

CONFISCATION,  see  Constitutional  Law 
CDue  Process),  7,  724;  Fish  and  Game 
Laws,  7,  1662. 


CONFLICT  OF  LAWS,  7,  677. 

CONFUSION   OF    GOODS,    see   Accession   and 

Confusion  of  Property,  7,  9. 
CONNECTING    CARRIERS,    see    Carriers,    7, 

529;    Railroads,    6,    1194. 
CONSIDERATION,  see  Contracts,  7,  771. 
CONSOLIDATION    (of  actions),   see   Trial,  6, 

1731;  (of  corporations),  see  Corporations, 

7,    888. 
CONSPIRACY,  7,    681. 
COM  STABLES,    see    Sheriffs   and    Constables, 

6,  1459. 
CONSTITUTIONAL  LAW,  7,  691. 
CONSULS,   see  Ambassadors  and  Consuls,  6, 

113. 
CONTEMPT,   7,    746. 

CONTINUANCE    AND     POSTPONEMENT,     7, 

757. 

CONTRACT  LABOR  LAW,  see  Aliens,  7, 
101. 

CONTRACTS,  7,  761;  and  see  Special  Article, 
3,   861. 

CONTRACTS  OP  AFFREIGHTMENT,  see 
Carriers,  7,  533;  Shipping  and  Water 
Traffic,  6,  1483. 

CONTRACTS  OF  HIRE,  see  Bailment,  7,  353. 

CONTRACTS  VOID  BECAUSE  INTERFER- 
ING WITH  THE  PUBLIC  SERVICE 
[Special  Article],  3,  861. 

CONTRIBUTION,    7,    844. 

CONTRIBUTORY  NEGLIGENCE,  see  Negli- 
gence, 6,  760. 

CONVERSION   AS   TORT,   7,    84  6. 

CONVERSION  IN  EQUITY,  7,  854. 

CONVICTS,  7,  857. 

COPYRIGHTS,    7,    859. 

CORAM  NOBIS  AND  CORAM  VOBIS,  see  Ap- 
peal and  Review,  7,  131.  The  various 
statutory  substitutes  for  the  remedy  by 
writ  Coram  Nobis  are  usually  considered 
as  part  of  the  law  of  judgments.  See 
Judgments,    6,    231,    240. 

CORONERS,    7,    860. 

CORPORATIONS,   7,   8C2. 

CORPSES  AND  BURIAL,  7,   953. 

CORPUS  DELICTI,  see  Criminal  Law,  7,  1010; 
Indictment  and  Prosecution,  5,  1828. 

CORROBORATIVE  EVIDENCE,  see  Indict- 
ment and  Prosecution,  5,  1826,  1828; 
Witnesses,  6,  2003;  Trial  (exclusion  of 
cumulative    evidence),    6,    1735;    Divorce, 

7,  1183;  Seduction,  6,  1440;  Rape,  6,  1244. 

COSTS,  7,  956;  and  see  Special  Article,  3,  954. 

COSTS  IN  THE  CIRCUIT  COURT  OF  AP- 
PEALS  [Special  Article],  3,  954. 

COUNTERFEITING,   7,    976. 

COUNTIES,    7,    976. 

COUNTS  AND  PARAGRAPHS,  see  Pleading, 
6,  1022. 

COUNTY  COMMISSIONERS  OR  SUPERVI- 
SORS, see  Counties,  7,  979;  Highways 
and  Streets,  5,  1660;  Towns;  Townships, 
6,  1709. 

COUNTY  SEAT,  see  Counties,  7,  978. 

COUPLING  CARS,  see  Master  and  Servant 
(injuries  to  servants),  6,  547;  Railroads 
(statutory  regulations),  6,  1208. 

COUPONS,  see  Bonds,  7,  443;  Municipal 
Bonds,  6,  704,  and  titles  relating  to  pub- 
lic or  private  corporations  which  cus- 
tomarily issue  bonds  (interest  coupons); 
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.Negotiable  Instruments,  6,  777;  Carriers 
(coupon  tickets),  7,  563;  Corporations, 
7,    862. 

COURT  COMMISSIONERS,  see  Courts,  7, 
999;   Judges,  6,  209. 

COURTS,  7,  999. 

COVENANT,  ACTION  OF.  No  cases  have 
been  found  during  the  period  covered  by 
Vol.   7.     See   5,   875. 

COVENANTS,  see  titles  relating  to  instru- 
ments, wherein  coven£,nts  are  embodied. 
e.  g..  Contracts,  7,  761;  Deeds  of  Convey- 
ance, 7,  1113;  Landlord  and  Tenant 
(leases),  6,  351;  Vendors  and  Purchasers 
(land  contracts),  6,  1791;  see  Buildings, 
etc.  (covenants  restrictive),  7,  509. 

COVENANTS  FOR  TITLE,  7,  1004. 

COVERTURE,  see  Husband  and  Wife,  6, 
1731. 

CREDIT  INSURANCE,  see  Indemnity,  5, 1777; 
Insurance,  6,   69. 

CREDITORS'  SUIT,  7,   1007. 

CRIMINAL  CONVERSATION,  see  Husband 
and  Wife  (civil  liability),  5,  1751;  Adul- 
tery (crime),  7,  39;  Divorce  (ground), 
7,   1177. 

CRIMINAL   LAW,   7,    1010. 

CRIMINAL.  PROCEDURE,  see  Indictment 
and   Prosecution,    5,    1790. 

CROPS,  see  Agriculture,  7,  95;  Emblements 
and  Natural  Products,  7,  1275;  Landlord 
and  Tenant  (renting  for  crops),  6,  373; 
Chattel  Mortgages  (mortgages  on  crops), 
7,   636. 

CROSS  BILLS  AND  COMPLAINTS,  see  Equi- 
ty,  7,  1359;  Pleading,  6,   1039. 

CROSSINGS,  see  Highways  and  Streets,  5, 
1665;   Railroads,    6,   1208,    1217. 

CRUEL  AND  UNUSUAL  PUNISHMENTS,  see 
Constitutional  Law,  7,  736;  Criminal 
Law,   7,   1015. 

CRUELTY,  see  Animals,  5,  120:  Divorce,  7, 
1179;  Infants,  6,  1;  Parent  and  Child,  6, 
877. 

CUMULATIVE  EVIDENCE,  see  Trial  (recep- 
tion and  exclusion  of  evidence),  6,  1735; 
New  Trial,  etc.  (newly  discovered  cumu- 
lative evidence),  6,  803. 

CUMULATIVE  PUNISHMENTS,  see  Criminal 
Law,   7,   1015. 

CUMULATIVE  VOTES,  see  Corporations,  7, 
912. 

CURATIVE  ACTS,   see   Statutes,   6,   1546. 

CURTESY,  7,   1016. 

CUSTOMS  AND  USAGES,  7,  1016. 

CUSTOMS  LAWS,  7,  1019. 

D. 

DAMAGES,  7,  1029.  See  Special  Article,  Men- 
tal Suffering.  6,  629. 

DAMNUM  ABSQUE  INJURIA,  see  Causes  of 
Action,  etc.,  7,  603;  Torts,  6,  1700;  com- 
pare Negligence,  6,  748. 

DAMS,  see  Navigable  Waters,  6,  742;  Ripa- 
rian Owners,  6,  1313;  Waters  and  Wa- 
ter  Supply,   6,   1854. 

DATE,  see  titles  treating  of  the  various  in- 
struments as  to  the  necessity  and  effect 
of  a  date;  see  Time,  6,  1697,  as  to  com- 
putation. 

DATS,  see  Holidays,  5,  1688;  Sunday,  6,  1584; 
Time,  6,   1697. 

DEAD  BODIES,  see  Corpses  and  Burial,  7, 
953. 

DEAF  MUTES.  No  cases  have  been  found 
during  the  period  covered  by  Vol.  7.  See 
5,  944. 


DEATH  AND  SURVIVORSHIP,   7,   1082. 

DEATH  BY  WRONGFUL  ACT,  7,  1083. 

DEATH  CERTIFICATES,  see  Census  and 
Statistics,  7,  606;  Fraternal,  etc.,  Asso- 
ciations, 7,  1803;  Insurance,  6,  69. 

DEBENTURES,  see  Corporations,  7,  862; 
Railroads,    6,    1206. 

DEBT,  see  titles  descriptive  of  the  various 
Instruments  and  agreements  predicated 
on  debt  or  evidencing  debt  (Accounts 
Stated,  etc.,  7,  22;  Contracts,  7,  761; 
Bonds,  7,  443;  Negotiable  Instruments, 
6,  777;  Chattel  Mortgages,  7,  634;  Mort- 
gages, e,  681;  Implied  Contracts,  5,  1756, 
and  the  like),  also  titles  relating  to  pro- 
ceedings for  liquidation  of  affairs  of 
persons  or  corporations  (Bankruptcy,  7, 
387;  Assignments  for  Benefit  of  Credit- 
ors, 7,  286;  Corporations,  7,  862; 
Estates  of  Decedents,  7,  1422;  Part- 
nership, 6,  911,  and  the  like),  titles  re- 
lating to  transfer  or  discharge  of  debt 
(Assignments,  7,  277;  Accord  and  Satis- 
faction, 7,  10;  Novation,  6,  826;  Releases, 

6,  1286.  and  titles  relating  to  specific 
kinds  of  debt  or  security),  also  titles  de- 
scriptive of  remedies  for  collection  of 
debts  (Assumpsit,  7,  296;  Creditors' 
Suit,  7,  1007;  Forms  of  Action,  7,  1769, 
and  code  remedies  as  applied  in  substan- 
tive titles  already  enumerated),  also 
titles  relating  to  corporations  or  asso- 
ciated persons,  or  to  classes  of  persons 
not  sui  juris  (Associations,  etc.,  7,  294; 
Partnership,  6,  911;  Corporations,  7,  862; 
Infants.  6,  3;  Husband  and  Wife,  5, 
1731;  Insane  Persons,  6,  36;  Guardian- 
ship, 7,  1899;  Trusts,  6,  1736,  and  the 
like). 

DEBT,  ACTION  OF,  7,  1092. 

DEBTS  OF  DECEDENTS,  see  Estates  of  De- 
cedents, 7,  1422. 

DECEIT,  7,  1093.     See  Special  Article,  1,  873. 

DECLARATIONS,  see  Evidence,  7,  1558-1567; 
Pleading,  6,  1022.  ' 

DECOY  LETTERS,  see  Postal  Law,  6,   1074. 

DEDICATION,  7,   1098. 

DEEDS  OF  CONVEYANCE,  7,  1103. 

DEFAULTS,    7,    1122. 

DEFINITE  PLEADING,  see  Pleading,  6,  1008; 

Equity,   7,   1354. 
DEL  CREDERE  AGENCY,  see  Agency,  7,  90; 

Factors,   7,   1642. 
DEMAND,    see    titles    treating    of   particular 

rights  or  remedies  of  which  demand  may 

be    an    element.     Compare    Payment    and 

Tender,    6,    987;   Payment  into   Court,   6, 

994. 
DEMURRAGE,  see  Carriers,  7,  552;  ShLppingr 

and  Water  Traffic,  6,  1487. 
DEMURRERS,  see  Pleading,  6,  1034;  Equity, 

7,  1361. 

DEMURRER  TO  EVIDENCE,  see  Directing 
Verdict,   etc.,   7,   1154. 

DEPARTURE,       see       Pleading,       6,       1008, 

DEPOSITIONS,  7,  1129. 

DEPOSITS,  see  Warehousing  and  Deposits, 
6,  1834;  Banking,  etc.,  7,  371-380;  Pay- 
ment Into  Court,  «,  994. 

DEPUTY,  see  Officers  and  Public  Employes, 
6,  841,  also  titles  relating  to  particular 
offices  as   Sheriffs,   etc.,   6,   1461. 

DESCENT  AND  DISTRIBUTION,  7,   1137. 

DETECTIVES,    see    Municipal    Corporations 
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(police  organizations),  6,  719;  Officers 
and  Public  Employes,  6,  c.41;  Licenses 
(private  detectives),  6,  436,  and  as  to 
their  credibility  as  witnesses,  see  Wit- 
nesses,  6,   1978;   Divorce,    7,    1183. 

DETERMINATION  OP  CONFLICTING 

CLAIMS  TO  REALTY,  see  Quieting  Title, 
6,    1183. 

DETINUE,   7,    1145. 

DEVIATION,  see  Carriers,  7,  522;  Shipping 
and  Water  Traffic,  6,  1464. 

DILATORY  PLEAS,  see  Abatement  and  Re- 
vival, 7,  1;  Pleading,  6,  1008. 

DIRECTING  VERDICT  AND  DEMURRER 
TO    EVIDENCE,    7,    1146. 

DISCLAIMERS,  see  Causes  of  Action  and  De- 
fenses,   7,    603;    Costs,    7,    956;    Pleading, 

6,  1008. 

DISCONTINUANCE,  DISMISSAL.  AND  NON- 
SUIT,   7,   1155. 

DISCOVERY  AND  INSPECTION,  7,  1167. 

DISCRETION,  see  articles  treating  of  pro- 
cedure or  relief  resting  -in  discretion. 
Review  or  control  of  discretion,  see  Ap- 
peal and  Review,  7,  225;  Mandamus,  6, 
496;  Prohibition,  Writ  of,  6,  1102;  Cer- 
tiorari,  7,   606. 

DISFRANCHISEMENT,  see  Elections  7, 
1230. 

DISMISSAL  AND  NONSUIT,  see  Discontinu- 
ance, etc.,  7,  1155. 

DISORDERLY  CONDUCT,  7,  1173. 

DISORDERLY    HOUSES,    7,    1174. 

DISSOLUTION,  see  Corporations,  7,  885; 
Partnership,    6,    936. 

DISTRESS,  see  Landlord  and  Tenant,  6,  381. 

DISTRICT  ATTORNEYS,  see  Attorneys  and 
Counselors,    7,   346. 

DISTRICT  OF  COLUMBIA,  see  Territories 
and  Federal  Possessions,  6,  1696. 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGES, 

7,  1175. 

DITCHES,  see  Sewers  and  Drains,  6,  1448; 
Waters  and  Water  Supply,  6,  1861-1863; 
Ditch  and  Canal  Rights  [Special  Article], 
3,   1112. 

DIVIDENDS,  see  Corporations,  7,  898;  Bank- 
ruptcy, 5,  399;  Assignments  for  Benefit 
of  Creditors,   7,  291;  Insolvency,  6,    38. 

DIVISION  OF  OPINION,  see  Appeal  and  Re- 
view, 7,  239;  Judgments,  6,  223;  Stare 
Decisis,  6,   1510. 

DIVORCE,    7,    1175. 

DOCKETS,  CALENDARS  AND  TRIAL  LISTS, 

7,    1192. 

DOCUMENTS  IN  EVIDENCE,  see  Evidence, 
7,  1567;  Indictment  and  Prosecution,  5, 
1826. 

DOMICILE,    7,    1194. 

DOWER,  7,  1197. 

DRAINS,  see  Sewers  and  Drains,  6,  1448; 
Waters  and  Water  Supply.  6,  1849-1854; 
Public  Works,   etc.,  6,   1143. 

DRUGS;  DRUGGISTS,  see  Medicine  and  Sur- 
gery,  e,  628;  Poisons,   4,   1060. 

DRITNKENNESS,  see  Intoxicating  Liquors,  6, 
208;  Habitual  Drunkards,  7,  1919;  Incom- 
petency, 5,  1775. 

DUELING.  No  cases  have  been  found  dur- 
ing the  period  covered  by  Vol.  7.  See 
3,   1147. 


DUE   PROCESS,    see   Constitutional  Law,    7» 

724. 
DUPLICITY,  see  Pleading,  6,  1008. 
DURESS,    7,    1201. 
DYING    DECLARATIONS,    see    Homicide,    6, 

1719. 

E. 

EASE3IENTS,  7,  1203. 

EAVESDROPPING,  see  Disorderly  Conduct, 
7,    1174. 

ECCLESIASTICAL  LAW,  see  Religious  So- 
cieties, 6,  1289. 

EIGHT-HOUR  LAWS,  see  Master  and  Serv- 
ant, 6,  524;  Constitutional  Law,  7,  710; 
Public  Works,  etc.,  6,  1155;  Officers  and 
Public  Employes.  6,  841. 

EJECTMENT    (and  Writ   of  Entry),    7,    1212. 

ELECTION  AND   WAIVER,   7,    1222. 

ELECTIONS,    7,    1230. 

ELECTRICITY,  7,   1258. 

ELEVATORS,  see  Buildings,  etc.,  7,  511; 
Carriers,  7,  523;  Warehousing  and  De- 
posits, 6,  1834. 

EMBEZZLEMENT,  7,  1267. 

E31BLE3IENTS  AND  NATURAL  PRODUCTS, 
7,   1275. 

EMBRACERY.  No  cases  have  been  found 
during  tlie  period  covered  by  Vol.  7.  See 
5,  1097. 

EMINENT  DOMAIN,  7,  1276;  see  Special  Ar- 
ticle,   3,    1112. 

EMPLOYER'S  LIABILITY,  see  Master  and 
Servant,  6,  526. 

ENTRY,  WRIT  OF,  see  Ejectment,  etc.,  7, 
1212. 

EQUITABLE  ASSIGNMENTS,  see  Assign- 
ments,   7,    281. 

EQUITABLE  ATTACHMENT,  see  Attach- 
ment,   7,    300. 

EQUITABLE  DEFENSES,  see  Equity,  7, 
1323. 

EQUITY,  7,   1323. 

ERROR  CORAM  NOBIS,  see  Judgments,  6, 
231,   240. 

ERROR.  WRIT  OP,  see  Appeal  and  Review, 
7,  128. 

ESCAPE  AND  RESCUE,  7,  1383. 

ESCHEAT,   7,   1384. 

ESCROWS,  7,  1384. 

ESTATES  OP  DECEDENTS,  7,  1386. 
KS'PATRS  TAIL,  see  Real  Property,  6,  1249. 

ESTOPPEL,  7,   1489. 

EVIDENCE,    7,    1511. 

EXAMINATION  BEFORE  TRIAL,  see  Dis- 
covery and  Inspection,    7,    1170. 

EXAMINATION  OP  WITNESSES,  7,  1598. 
EXCEPTIONS  AND  OBJECTIONS,  see  Sav- 
ing Questions  for  Review,  6,  1385:  Equi- 
ty, 7,  1368;  Masters  and  Commissioners, 
e,  609;  Reference,  6,  1275;  Trial,  6,  1733. 
EXCEPTIONS,  BILL  OF,  see  Appeal  and  Re- 
view,   7,    167. 

EXCHANGE   OP   PROPERTY,   7,   1612. 

EXCHANGES   AND   BOARDS   OP   TRADE,    7, 

1613. 
EXECUTIONS,  7,   1614.     See,   also,   Civil  Ar- 
rest, 7.  653. 
EXECUTORS    AND    ADMINISTRATORS,    see 

Estates  of  Decedents,  7,  1386. 
EXEMPLARY    DAMAGES,    see    Damages,    7, 

1032. 
EXEMPTIONS,    7,    1631.      See,    also.    Home- 
steads, 5,  16S9. 
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EXHIBITIONS  AXD   SHOWS,   7,   1636. 
EXHIBITS,  see  Pleading,  6,   1018;   Equity,  7, 

1323;    Trial    (reception    of    evidence),    6, 

1733;   Appeal   and    Review    (inclusion    In 

record).   7,  162. 
EXONERATION,      see      Guaranty,      7,      1891; 

Suretyship,   6,   1597;   Indemnity,   5,    1777; 

Marshaling-  Assets,   etc.,   6,   520;   Estates 

of  Decedents,  7,  1433. 
EXPERIMENTS,  see  Evidence,  7,  1592. 
EXPERT  EVIDENCE,   see  Evidence,  7,   1577. 
EXPLOSIVES      AXD      INFLAMMABLES,      7, 

1637. 
EX  POST  FACTO  LAWS,  see  Constitutional 

Law,   7,    736;   Criminal  Law,  7,   1011. 
BXPRBSS  COMPANIES,  see  Carriers.  7,   522; 

Railroads,   6,    1194;   Corporations,    7,   862. 
EXTORTION,   7,   1639.      See,   also.   Blackmail, 

7,    442;    Threats,    6,    1697. 
EXTRADITION,  7,  1639. 

F. 

FACTORS,  7,   164  2. 

FACTORS'  ACTS,  see  Factors,  7,  1642; 
Pledges.   8,   1065;   Sales,   6.   1378. 

FALSE   IMPRISONMENT,    7,   1643. 

FALSE  PERSONATION.  No  cases  have  been 
found  during  the  period  covered  by  Vol. 
7.     See  5,  1415. 

FALSE  PRETENSES  AND   CHEATS,  7,   1646. 

FALSE  REPRESENTATIONS,  see  Deceit,  7, 
1094,  1095;  Fraud  and  Undue  Influence,  7, 
1813;  Estoppel,  7,  1492;  Sales  (warran- 
ties),   6,    1341;    Insurance     (warranties), 

6,  91,  117,  and  all  contract  titles. 
FALSIFYING    RECORDS,    see    Records    and 

Files,    e,    1269. 

FAMILY  SETTLEMENTS,  see  Estates  of  De- 
cedents.  5,   1281. 

FEDERAL  PROCEDURE,  see  Admiralty,  7, 
30;   Appeal   and   Review,   7,    128;   Courts, 

7,  999;  Equity,  7,  1323;  Jurisdiction,  6, 
267;  Removal  of  Causes,  6,  1292.  Con- 
sult the  particular  titles  treating  of  that 
matter  of  procedure  under  investigation. 

FELLOW-SERVANTS,  see  Master  and  Serv- 
ant,   6,    553. 

FENCES,  7,  1654.  See,  also.  Adjoining  Own- 
ers,  7,  28. 

FERRIES,  7,   1655. 

FIDELITY  INSURANCE,  see  Insurance,  6, 
69. 

FILINGS,  see  Pleading,  6,  1058;  Notice  and 
Record  of  Title,  6,  819;  Records  and 
Files,  e,  1269,  and  titles  treating  of  mat- 
ters in  respect  of  which  papers  are  or 
may  be  filed. 

PINAL  JUDGMENTS  AND  ORDERS,  see  Ap- 
peal and  Review,  7,  137. 

FINDING  LOST  GOODS,  see  Property,  6, 
1108. 

FINDINGS,  see  Verdicts  and  Findings,  6, 
1814. 

FINES,   7,  1656. 

FIRES,   7,   1657. 

PISH  AND   GAME  LAWS,   7,   1659. 

FIXTURES,  7,  1664. 

FIXTURES  AS  BETAVEEN  LANDLORD  AND 
TENANT  [Special  Article],  6,  388. 

FOLIOING  PAPERS,  see  Motions  and  Orders, 
e,   702;   Pleading,   6,   1008. 

POOD,  7,   1670. 

FORCIBLE  ENTRY  AND  UNLAAVFUL  DE- 
TAINER, 7,  1671. 

FORECLOSURE  OF  MORTGAGES  ON  LAND, 
7,  1678. 


FOREIGN  CORPORATIONS,  7,   1725. 

FOREIGN  CORPORATIONS  TO  DO  BUSI- 
NESS OUTSIDE  OF  DOMICILE  [Special 
Article],  3,  1459. 

FOREIGN  JUDGMENTS,   7,   1734. 

FOREIGN  LAWS,  see  Conflict  of  Laws,  7, 
680;    Evidence,    7,    1511. 

FORESTRY  AND   TIMBER,  7,   1737. 

FORFEITURES,  see  Penalties  and  Fbrfel- 
ures,    6,    996. 

FORGERY,   7,   1744. 

FORMER  ADJUDICATION,   7,  1750. 

FORMER  CONVICTION  OR  ACQUITTAL, 
see  Criminal  Law,  7,  1013. 

FORMER  DETERMINATION  OF  TITLE  IN 
DISTRIBUTION  DECREES  [Special  Ar- 
ticle], 3,  1489. 

FORMS  OF  ACTION,  7,  1769. 

FORNICATION.  No  cases  have  been  found 
during  tlie  period  covered  by  Vol.  7.    See 

5,  1518. 

FORTHCOMING  AND  DELIVERY  BONDS. 
see  Attachment,  7,  308;  Executions,  7, 
1621;  Replevin,  6,  1305. 

FORWARDERS,   see   Carriers,    7,    536. 

FRANCHISES,  7,  1771. 

FRATEilNAL  MUTUAL  BENEFIT  ASSOCIA- 
TIONS, 7,  1777.  See  Special  Article,  By- 
Laws — Amendment  as  Affecting  Exist- 
ing Membership  Contracts,  5,  496. 

FRAUD  AND   UNDUE   INFLUENCE,    7,    1813. 

FRAUDS,   STATUTE  OF,   7,   1826. 

FRAUDULENT    CONVEYANCES,    7,    1841. 

FREEMASONS,  see  Associations  and  Socie- 
ties, 7,  294;  Fraternal  Mutual  Benefit 
Associations,  7,  1777. 

FRIENDLY  SUITS,  see  Causes  of  Action,  etc., 
7,  603;  Pleading,  6,  1008;  Appeal  and  Re- 
view, 7,  130. 

FRIEND  OF  THE  COURT,  see  Amicus  Cu- 
riae,   5,    113. 

FUNDS  AND  DEPOSITS  IN  COURT,  see  Pay- 
ment   into   Court,    6,    994. 

FUTURE    ESTATES,    see   Life    Estates,    etc., 

6,  460. 

G. 

GAMBLING  CONTRACTS,  7,  1858. 

GAME    AND    GAME    LAWS,    see    Fish    and 

Game  Laws,   7,   1659. 
GAMING,    see    Betting    and    Gaming,    7,    434; 

Gambling  Contracts,  7,  1858. 
GAMING  HOUSES,  see  Betting  a;id  Gaming, 

7,  435;   Disorderly  Houses,   7,    1174. 
GARNISHMENT,   7,   1S62. 

GAS,  7,  1875. 

GENERAL  AVERAGE,  see  Shipping  and  Wa- 
ter Traffic,   6,    1493. 

GENERAL     ISSUE,     see     Pleading,     6,     1059. 

GIFTS,  7,  1878. 

GOOD  \\  ILL,  7,  1882. 

GOVERNOR,  see  States,  6,  1517;  Oflicera  and 
Public   Employes,    6,    841. 

GRAND  JURY,  7,  1884. 

GROUND  RENTS,  see  Landlord  and  Tenant, 
6.  372. 

GUARANTY,  7,  1891. 

GUARDIANS  AD  LITEM  AND  NEXT 
FRIENDS,   7,   1896. 

GUARDIANSHIP,  7,  1899. 
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H. 

HABE^AS    CORPUS     (AND     REPLEGIANDO), 

7,   1916. 
HABITUAL  DRUNKARDS,  7,  1919. 

HABITUAL  OFFENDERS.  No  cases  have 
been  found  during  the  period  covered. 

HANDWRITING,  PROOF  OF,  see  Evidence, 
7,  1570. 

HARBOR  MASTERiS.  see  Navigable  Waters, 
e,    742;    Shipping   and   Water   Traffic,   e> 

1464. 

HARMLESS  AND  PREJUDICIAL  ERROR,  5, 

1620. 

HAWKERS  AND  PEDDLERS,  see  Peddling, 

6,  995. 

HEALTH,    5,    1641. 

HEARING,  see  Appeal  and  Review,  7,  216; 
Equity,  7,  1376;  Motions  and  Orders,  6, 
703;   Trial,    6,    1731. 

HEARSAY,  see  Evidence,  7,  1548;  Indict- 
ment and   Prosecution,    5,   1820. 

HEIRS,  DEVISEES,  NEXT  OF  KIN  AND 
LEGATEES,  see  Descent  and  Distribu- 
tion, 7.  1137;  Estates  of  Decedents,  7, 
1386;   Wills,   6,    1880. 

HERD  LAWS,  see  Animals,  7,  124. 

HIGHWAYS  AND  STREETS,  5,   1645. 

HOLIDAYS,    5,    1688. 

HOMESTEADS,  5,  1689. 

HOMICIDE,    5,    1702. 

.HORSE  RACING,   see   Betting   and   Gaming, 

7,  436. 

HORSES,  see  Animals,  7,  120;  Sales  (war- 
ranty),  6,   1341. 

HOSPITALS,  see  Asylums  and  Hospitals,  7, 
297. 

HOUSES  OF  REFUGE  AND  REFORMATO- 
RIES, see  Charitable,  etc.,  Institutions, 
1,  507. 

HUSBAND    AND    WIFE,    5,    1731. 


ICE,  see  Riparian  Owners,  6,  1313;  Waters 
and  Water  Supply,  6,  1848. 

ILLEGAL  CONTRACTS,  see  Implied  Con- 
tracts, 5,  1756;  Contracts,  7,  778. 

IMMIGRATION,  see  Aliens,  7,  101:  Domicile, 

7,    1194.  ^ 

IMPAIRING  OBLIGATION  OF  CONTRACT, 
see   Constitutional   Law,    7,   718. 

IMPEACHMENT,  see  Officers,  etc.,  6,  841; 
Witnesses.  6,  1992;  Examination  of  Wit- 
nesses, 7,  1600;  Evidence,  7,  1598. 

IMPLIED    CONTRACTS,    5,    1766. 

IMPLIED  TRUSTS,  see  Trusts,  6,  1743;  4, 
1755. 

IMPLIED  WARRANTIES,  see  Sales,  6,  1343. 

IMPOUNDING,  see  Animals.  7,  124. 

IMPRISONMENT  FOR  DEBT,  see  Civil  Ar- 
rest, 7,  653;  Constitutional  Law,  7,  711. 

IMPROVEMENTS,  see  Accession  and  Confu- 
sion of  Property,  7,  10;  Ejectment,  etc., 
7,  1221;  Implied  Contracts,  5,  1763; 
Landlord  and  Tenant,  6,  361;  Partition, 
e,  897;  Public  Works  and  Improve- 
ments, 6.  1143;  Trespass  (to  try  title), 
6,  1729;  Cancellation  of  Instruments  (re- 
lief obtainable),  7,  517. 


INCEST,    5,    1774. 

INCOMPETENCY,  5,   1775. 

INDECENCY,  LEWDNESS  AND  OBSCEN- 
ITY,   5,    1776. 

INDEMNITY,  5,  1777. 

INDEPENDENT   CONTRACTORS,   5,   1782. 

INDEPENDENT  CONTRACTORS  UNDER 
EMPLOYERS'  LIABILITY  ACTS  [Special 
Article],   3,   1704. 

INDIANS,   5,    1785. 

INDICTMENT  AND  PROSECUTION,  5,  1790. 

INDORSING  PAPERS,  see  Motions  and  Or- 
ders,  e,   702;  Pleading,  6,   1008. 

INFAMOUS  CRIMES,  see  Criminal  Law,  7, 
1011,    1015;    Indictment   and   Prosecution, 

5,  1795;   Witnesses,  6,   1977,   1999. 
INFANTS,    e,    1. 

INFORMATIONS,  see  Indictment  and  Prose- 
cution (accusation  of  crime),  5,  1795; 
Quo   Warranto.    6,    1193. 

INFORMERS,  see  Penalties  and  Forfeitures, 

6,  996. 
INJUNCTION,   6,   6. 

INNS,  RESTAURANTS  AND  LODGING 
HOUSES,  6,   31. 

INQUEST  OF  DAMAGES,  see  Damages.  7, 
1081;  Defaults.  7,  1128;  Equity,  7,  1323: 
Judgments,    6,    214;    Trial,    6,    1731. 

INQUEST   OF   DEATH,   6,   33. 

INSANE   PERSONS,   6,    34. 

INSOLVENCY,  6,   38. 

INSPECTION,  see  Discovery  aind  Inspection, 

7,  1168. 
INSPECTION  LAWS,  6,   42. 
INSTRUCTIONS,   6,    43,   see   Special   Article, 

Additional  Instructions  after  Retire- 
ment, 4,  1718. 

INSURANCE,  6,  69;  See  Special  Articles, 
Proximate  Cause  in  Accident  Insurance, 
4,  232;  Assignability  of  Life  Insurance 
Policies,  4,   235. 

INTEREST;  6,   157. 

INTERNAL    REVENUE    LAWS,   6,    161. 

INTERNATIONAL   LAW^,    6,    163. 

INTERPLEADER,   6,    163. 

INTERPRETATION,  see  titles  treating  of 
the  various  w^ritings  of  which  an  Inter- 
pretation is  sought,  as  Contracts,  7,  791. 

INTERPRETERS,  see  Examination  of  Wit- 
nesses, 7,  1600. 

INTERSTATE  COMMERCE,  see  Commerce, 
7,  667.     Compare  Carriers,  7,  522. 

INTERVENTION,    see    Parties,    6,    894. 

INTOXICATING   LIQUORS,   6,   165. 

INTOXICATION,  see  Incompetency,  5,  1776; 
Intoxicating  Liquors,  6,   208. 

INVENTIONS,   see  Patents,   6,   952,   970. 

INVESTMENTS,  see  Estates  of  Decedents.  7, 
1406;  Trusts,  6,  1756;  also  as  to  invest- 
ment institutions,  see  Banking  and  Fi- 
nance,   7,    372. 

IRRIGATION,  see  Waters  and  Water  Supply, 
e,  1856,  1865;  Riparian  Owners,  6,  1313; 
also  see   Special  Article,   3,  1112. 

ISLANDS,  see  Boundaries,  7,  453;  Navigable 
Waters,  6,  742;  Waters  and  Water  Sup- 
ply, 6,   1848;  Riparian  Owners,   6,   1315. 

ISSUE,    see    Wills    (Interpretation),    6,    1932. 
ISSUES  TO  JURY,  see  Equity,  7,  1323;  Jury, 
6.    316. 
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J. 

JEOFAIL,  see  Harmless  and  Prejudicial  Er- 
ror, 5,  1620;  Pleading-,  6,  1039  et  seq.,  and 
like  titles. 

JEOPARDY,  see  Criminal  Law,  7,  1013;  In- 
dictment and  Prosecution,  5,  1810. 

JETTISON,  see  Shipping,  etc.,  6,  1464. 

JOINDER  OF  CAUSES,  see  Pleading,  6,  1024. 

JOINT   ADVENTURES,  6,  208. 

JOINT  EXECUTORS  AND  TRUSTEES,  see 
Estates  of  Decedents,  7,  1386;  Trusts,  6, 
1736. 

JOINT  LIABILITIES  OR  AGREEMENTS,  see 
Contracts,   7,  761,  and  like  titles;  Torts, 

6,  1700, 

JOINT  STOCK  COMPANIES,  6,  209. 

JOINT   TENANCY,    see   Tenants    in    Common 

and   Joint  Tenants,   6,   1686. 
JUDGES,  6,   209. 

JUDGMENT  NOTES,  see  Confession  of  Judg- 
ment,  7,  676. 
JUDGMENTS,   6,    214. 

JUDICIAL  NOTICE,  see  Evidence,  7,  1512; 
Pleading-,    6,    1008. 

JUDICIAL,    SALES,   6,    260. 

JURISDICTION,  6,  267. 

JURY,  6,  316. 

JUSTICES  OF  THE   PEACE,  6,   331. 

JUSTIFICATION,  EXCUSE,  AND  MITIGA- 
TION OF  LIBEL  AND  SLANDER  [Spe- 
cial  Article],    6,    430. 

K. 

KIDNAPPING,   6,    344. 

L. 

LABELS,    see   Commerce    (unlabeled   goods), 

7,  667;  Food  (unlabeled  food  products), 
7,  1670;  Trade  Marks  and  Trade  Names, 
6,     1713. 

LABOR  UNIONS,  see  Trade  Unions,  6,  1719; 
Associations  and  Societies,  7,  294;  Con- 
spiracy (boycotting),  7,  682;  Injunction, 
6,   6. 

LACHES,  see  Equity,  7,  1347. 

LAKES  AND  PONDS,  see  Navigable  Waters 

6,  742;  Waters  and  Water  Supply,  6, 
1848. 

LANDLORD  AND  TENANT,  6,  345.  See  Spe- 
cial Article,  Fixtures  of  Tenants,  6,  388. 

LAND  PATENTS,  see  Public  Lands,  6,  1126. 

LARCENY,  6,   402. 

LASCIVIOUSNESS,  see  Indecency,  Lewdness 
and  Obscenity,   5,  1779. 

LATERAL  RAILROADS,  see  Eminent  Do- 
main,  7,   1276;  Railroads,  6,  1194. 

LATERAL  SUPPORT,  see  Adjoining  Owners, 

7,  29. 

LAW   OF   THE   CASE,    see   Appeal   and    Re- 
view, 7,  235,  245. 
LAW    OF    THE    ROAD,    see    Plighways    and 

Streets,   5,    1668. 
LEASES,    see    Landlord   and    Tenant,    6,    345; 

Bailment    (hiring    of    chattels),    7,    353; 

Sales     (conditional    sale    and    lease),    6, 

1380. 
LEGACIES    AND    DEVISES,    see    Estates    of 

Decedents,  7,  1466,  1483;  Wills,  6,  1929,  et 

seq. 
LEGAL  CONCLUSIONS,  see  Pleading,  6,  1008. 
LEGATEES,    see    Estates     of    Decedents,     7, 

1466,   1483;   Wills,   6,   1943. 


LETTERS,  see  Postal  Law,  6,  1072;  Evidence 
(letters  as  evidence),  7,  1567;  Contracts 
(letters  as  offer  and  acceptance),  7,  766. 

LETTERS  OF  CREDIT,  see  Banking  and  Fi- 
nance,   3,    418;    Negotiable    Instruments, 

6,  777. 

LEVEES,  see  Waters  and  Water  Supply,  6, 
1854;  Navigable  Waters,  6,  742. 

LEWDNESS,  see  Indecency,  Lewdness  and 
Obscenity,  5,  1776. 

LIABILITY  OF  MASTER  FOR  ASSAULT  BY 
SERVANT    [Special  Article],    5,  275. 

LIBEL  AND  SLANDER,  6,  414.  See  Special 
Article,   Justification,   6,   430. 

LIBRARIES,  see  Schools  and  Education,  6, 
1435;  Charitable  Gifts,   7,  624. 

LICENSES,   6,    436. 

LICENSES  TO  ENTER  ON  LAND,  6,  449. 

LIENS,  e,  451.  Particular  kinds  of  Uena 
usually  accorded  a  separate  treatment 
are  excluded  to  topics  like  Chattel  Mort- 
gages, 7,  644;  Judgments,  6,  250;' Mort- 
gages, 6,   695;   Taxes,   6,   1633. 

LIFE  ESTATES,  REVERSIONS  AND  RE- 
MAINDERS, e,   460. 

I,IFE  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,  7,  1777;  Insurance,  6,  69. 

LIGHT  AND  AIR,  see  Adjoining  Owners,  7, 
28;  Easements,  7,  1203;  Injunction,  6, 
20;   Nuisance,   6,    829. 

LIMITATION   OF   ACTIONS,   6,    465. 

LIMITED  PARTNERSHIP,  see  Partnership, 
e,    949;    Joint   Stock    Companies,    6,    209. 

LIQUIDATED  DAMAGES,  see  Damages,  7, 
1031;   Penalties   and   Forfeitures,    6,   996. 

LIS   PENDENS,  6,   484. 

LITERARY  PROPERTY,  see  Property,  6, 
1107;  Copyrights,  7,  859. 

LIVERY    STABLE    KEEPERS,    see    Animals, 

7,  120;  Bailment,  7,  353;  compare  Health, 
5,  1641;  Licenses,  6,  436;  Nuisance,  6,  829. 

LIVE  STOCK  INSURANCE,  see  Insurance,  6, 
69. 

LLOYD'S,  see  Insurance,  6,  69. 

LOAN  AND  TRUST  COMPANIES,  see  Bank- 
ing and  Finance,  7,  372;  Corporations,  7, 
§62. 

LOANS,  see  Bailment,  7,  353;  Banking  and 
Finance,  7,  381;  Implied  Contracts,  5, 
1764;   Mortgages,  6,   681;   Usury,   6,   1775. 

LOCAL  IMPROVEMENTS  AND  ASSESS- 
MENTS, see  Public  Works  and  Improve- 
ments, 6,   1143. 

LOCAL  OPTION,  see  Intoxicating  Liquors,  6, 
170. 

LOGS  AND  LOGGING,  see  Forestry  and  Tim- 
ber, 7,  1739. 

LOST  INSTRUMENTS,  see  Restoring  Instru- 
ments and  Records,  6,   1311. 

LOST  PROPERTY,  see  Property,  6,  1108. 

LOTTERIES,  6,  487. 

M. 

MAOIING;  MAYHEM,  6,   489. 

MALICE,  see  Criminal  Law,  7,  1010;  Homi- 
cide,   5,    1702;   Torts,   6,    1700. 

MALICIOUS  ABUSE  OF  PROCESS,  see  Pro- 
cess,   6,    1102. 

MALICIOUS   MISCHIEF,   6,    489. 

MALICIOUS  PROSECUTION  AND  ABUSE  OF 
PROCESS,  6,  490,  supplementing  special 
article,   4,   470. 

MANDAMUS,  6,   496. 

MANDATE,  see  Bailment,  7,  353;  Appeal  and 
Review,  7,  245. 
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MARINE  INSURANCE,  see  2,  792,  and  topic 

Shipping:  and  Water  Traffic,  6,  1493. 
MARITIME  LIENS,  see  Shipping  and  Water 

Traffic,   6,  1467. 
MARKETS,    see    Municipal    Corporations,    6, 

726. 
MARKS,  see  Animals,   7,   126;   Commerce,   7, 

667;  Pood,  7,  1670;  Forestry  and  Timber, 

7,   1737;   Trade  Maries  and  Trade  Names, 

6,    1713. 
MARRIAGE,  6,   515. 
MARRIAGE    SETTLEMENTS,     see    Husband 

and  Wife,  5,  1731. 

MARSHALING    ASSETS    AND    SECURITIES, 

6,  520. 

MARSHALING  ESTATE,  see  Estates  of  De- 
cedents, 7,  1386. 

MARTIAL  LAW  [Special  Article],  2,  800. 
Cf.  4,  640. 

BIASTER  AND  SERVANT,  6,  521.  See  Spe- 
cial Article,  Liability  of  Master  For 
Assault  by  Servant,  5,  275. 

MASTERS    AND    COMMISSIONERS,   6,    607. 

MASTERS  OF  VESSELS,  see  Shipping:  and 
Water  Traffic,   6,  1465. 

MECHANICS'   LIENS,    6,    611. 

MEDICINE  AND  SURGERY,  6,  622. 

MENTAL  SUFFERING  AS  AN  ELEMENT 
OP  DAMAGES  [Special  Articles],  6,  629; 
6,    1678    (in   telegraph   cases). 

MERCANTILE  AGENCIES,  6,   638. 
MERGER  IN  JUDGMENT,  see  Former  Adju- 
dication, 7,  1750. 

MERGER  OF  CONTRACTS,  see  Contracts,  7, 

808. 
MERGER  OF  ESTATES,   see   Real  Property, 

e,  1249. 
MILITARY  AND  NAVAL  LAW,  6,  638. 
MILITIA,    see    Military    and    Naval    Law,    6, 

642. 

MILLS,   6,   644. 

MINES   AND    BIINERALS,    6,    644. 

MINISTERS  OF  STATE,  see  Ambassadors 
and  Consuls,  5,  113. 

MINUTES,   see  Judgments,   6,  223. 

MISJOINDER,  see  Parties,  6,  89B;  Pleading, 
6,   1008;  Equity,  7,  1352,  1355. 

MISTAKE  AND  ACCIDENT,  6,  678. 

MISTRIAL,  see  Discontinuance,  Dismissal 
and  Nonsuit,  7,  1155;  New  Trial  and  Ar- 
rest of  Judgment,  6,   796. 

MONEY  COUNTS,  see  Assumpsit,   7,  296. 

MONET  LENT,  see  Implied  Contracts,  5, 
1764;    Assumpsit,    7,    296. 

MONEY  PAID,  see  Implied  Contracts,  5, 
1764;    Assumpsit,    7,    299. 

MONEY  RECEIVED,  see  Implied  Contracts, 
5,    1764;    Assumpsit,    7,    297. 

MONOPOLIES,  see  Combinations  and  Monop- 
olies,   7,    6C3,    667. 

MORTALITY  TABLES,  see  Damages,  7,  1076; 
Evidence,  7,  1570. 

MORTGAGES,    6,    681. 

MOTIONS    AND    ORDERS,   6.    702. 

MULTIFARIOUSNESS,    see    Equity,    7,    1355. 

MULTIPLICITY,  see  Equity,  7,  1336. 

MUNICIPAL  AIDS  AND  RELIEFS,  see  Mu- 
nicipal Bonds,  6,  704;  Municipal  Corpora- 
tions, e,   732;   Railroads,   6,   1200, 


MUNICIPAL  BONDS,  6,  704.  See  Special 
Article,  Recitals  of  Law  in  Municipal 
Bonds,   4,   717. 

MUNICIPAL    CORPORATIONS,   6,    714. 

MUNICIPAL  COURTS,  see  Courts,  7,  999; 
Judgments,   6,   214;  Jurisdiction,  6,  267. 

MURDER,   see  Homicide,   5,   1703. 

MUTUAL  ACCOUNTS,  see  Accounting,  Ac- 
tion for,  7,  19;  Accounts  Stated,  etc.,  7, 
22. 

MUTUAL  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,  7,  1777;  Insurance,  6,  69. 

N. 

NAMES,   SIGNATURES  AND   SEALS,  6,   739. 
NATIONAL    BANKS,    see    Banking    and    Fi- 
nance,   7,     365. 

NATURAL  GAS,  see  Gas,  7,  1875;  Mines  and 
Minerals,  6,   644. 

NATURALIZATION,  see  Aliens.    7,  103. 

NAVIGABLE   W^ATERS,  6,  742. 

NE    EXEAT,    e.    748. 

NEGLIGENCE,   6,    748. 

NEGOTIABLE  INSTRUMENTS,  6,   777. 

NEUTRALITY,   see  War,  4,   1818. 

NEW   PROMISE,    see   Limitation   of   Actions, 

6,    480;    Bankruptcy,    7,    426. 
NEWSPAPERS,    «,     795, 
NEW  TRIAL  AND  ARREST  OP  JUDGMENT, 

6,  796. 

NEXT    FRIENDS,    see    Guardians    ad    Litem 

and  Next  Friends,   7,  1896. 
NEXT  OF  KIN,  see  Estates  of  Decedents,  7, 

1386;  Wills,  6,  1929. 
NON-NEGOTIABLE    PAPER,    6,    812. 

NONRESIDENCE,  see  Absentees,  7,  9; 
Aliens,    7,   98;    Citizens,    7,    653;   Domicile, 

7,  1194;  Attachment,  7,  301;  Process,  6, 
1078. 

NOTARIKS  AND  COMMISSIONERS  OF 
DEEDS,    6,    813. 

NOTES  OF'  ISSUE,  see  Dockets,  Calendars 
and  Trial   Lists,   7,   1192. 

NOTICE,  see  Notice  and  Record  of  Title,  6, 
814,  and  like  titles  treating  of  the  sub- 
ject-matter in  respect  to  which  notice  is 
imputed. 

NOTICE  AND  RECORD  OP  TITLE,  6,   814. 

NOTICE  OF  CLAIM  OR  DEMAND,  see  Causes 
of  Action,  etc.,  7,  603;  Highways  and 
Streets,   5.  1645;  Municipal  Corporations, 

6,  737;  Master  and  Servant,  6,  587; 
Negligence,  6,  748:  Railroads,  6,  1194; 
Carriers,    7,   546,   587. 

NOTICES,  see  titles  treating  of  the  subject- 
matter  whereof  notices  are  required. 
Compare  Process,  6,  1078. 

NOVATION,    6,     826. 

NUISANCE,     6,     827. 

o. 

OATHS,    6,    840. 

OBSCENITY,    see    Indecency,    Lewdness    and 

Obscenity.    5,   1776. 
OBSTRUCTING    JUSTICE,    «,    841. 
OCCUPATION  TAXES,   see  Licenses,  6,   436; 

Taxes,    6,    1661. 
OFFER   AND   ACCEPTANCE,   see   Contracts, 

7,  766. 

OFFER  OF  JUDGMENT,  see  Confession  of 
Judgment,  7,  675;  Judgments,  6,  215. 
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OFFICERS     AND     PUBLIC     EMPLOYES,     6, 

841. 

OFFICERS  OF  CORPORATIONS,  see  Corp9- 
rations,  7,  911. 

OFFICIAX.  BONDS,  see  Bonds,  7,  443;  In- 
demnity, 5,  1777;  Officers,  etc..  6,  868; 
Suretyship,  6,   1590. 

OPENING  AND  CLOSING,  see  Argument  and 
Conduct  of  Counsel,  7,  257. 

OPENING  JUDGMENTS,  see  Judgments,  6, 
229. 

OPINIONS  OF  COURT,  see  Appeal  and  Re- 
view, 7,  24  5;  Former  Adjudication,  7, 
1750;  Stare  Decisis,  6,  1510. 

OPTIONS,  see  Contractsf  7,  770;  Gambling 
Contracts,  7,  1858;  "Vendors  and  Pur- 
chasers, 6,  1784. 

ORDER  OF  PROOF,  see  Trial,  6,  1733.  Com- 
pare Examination  of  "Witnesses,   7,  1598. 

ORDERS  FOR  PAYMENT,  see  Non-Negotia- 
ble   Paper,    6,    812. 

ORDERS  OP  COURT,  see  Motions  and  Or- 
ders, 6,  702;  Former  Adjudication,  7, 
1750. 

ORDINANCES,  see  Municipal  Corporations, 
6,  721;  Constitutional  Law,  7,   691. 

OYSTERS  AND  CLAMS,  see  Fish  and  Game 
Laws,  7,  1663. 

"       P. 
PARDONS    AND    PAROLES,    6,    876. 
PARENT    AND     CHILD,    6,     877. 
PARKS  AND  PUBLIC  GROUNDS,  6,  885,  sup- 
plementing special  article,   4,    876. 
PARLIAMENTARY    LAW,    6,    887. 
PAROL  EVIDENCE,  see  Evidence,  7,  1536. 
PARTIES,  6,   888. 
PARTITION,    6,    897. 
PARTNERSHIP,    6,     911. 
PARTY    WALLS,    6,     950. 
PASSENGERS,   see  Carriers,    7,   557. 
PATENTS,     6,     952. 
PAUPERS,    6,    985. 
PAWNBROKERS.     No  cases  have  been  found 

during  the  period  covered,  see  4,  955. 
PAYMENT    AND    TENDER,    6,    987. 
PAYMENT  INTO  COURT,  6,  994. 
PEDDLING,     e,     995. 
PEDIGREE,  see  Evidence,  7,  1552. 
PENALTIES     AND     FORFEITURES,     6,     996. 
PENSIONS,    6,     1000. 
PEONAGE,    see    Slaves,     6,     1497.     Compare 

Charitable  and  Correctional  Institutions, 

1,  507;  Convicts,  7,  857. 
PERFORMANCE,  see  Contracts,   7,  808;   and 

other  contract  titles. 
PERJURY,   6,    1000. 
PERPETUATION       OF       TESTIMONY.       see 

Equity,   5,   1174;  Depositions,   7,   1129. 
PERPETUITIES  AND  ACCUMULATIONS,  6, 

1003. 

PERSONAL  INJURIES,  see  Highways  and 
Streets,  5,  1665,  1671;  Master  and  Serv- 
ant, 6,  526,  602;  Negligence,  6,  748;  Mu- 
nicipal Corporations,  6,  735;  Damages,  7, 
1075;  Carriers,  7,  566;  Railroads,  6,  1194; 
Street  Railways,  6,  1567,  and  other  like 
titles. 

PERSONAL  PROPERTY,  see  Property,  6, 
1107,  and  the  titles  dealing  with  trans- 
actions concerning  personalty,  e.  g.. 
Bailment,   7,   353;   Sales,  6,   1320. 


PERSONS,  see  topics  describing  classes  of 
persons,  e.  g..  Husband  and  "U'^ife,  5, 
1731;   Infants,    6,    1. 

PETITIONS,    see    Equity,    7,    1354;    Motions 

and    Orders.    6,    702;    Pleading,    6,    1022. 
PETITORY    ACTIONS,    6,     1007. 
PEWS,  see  Religious  Societies,  6,  1289;  Real 

Property,    e,    1248. 
PHOTOGRAPHS,  see  Evidence,  7,  1593. 
PHYSICAL     EXAMINATION,     see    Discovery 

and    Inspection     (before    trial),    7,    1173; 

Damages,  7,  1076;  Evidence,  7,  1511. 
PHYSICIANS  AND  SURGEONS,  see  Medicine 

and   Surgery,   6,    622. 
PILOTS,   see   Shipping  and  "Water  Traffic,  6, 

1488. 
PIPE   LINES   AND   SUBW^AYS,   6,    1007. 
PIRACY,  see  Shipping  and  "Water  Traffic,  6, 

1493. 
PLACE  OF  TRIAL,  see  Venue  and  Place  of 

Trial,  6,   1806. 
PLANK  ROADS,  see  Toll  Roads  and  Bridges, 

6,   1698. 
PLATE  GLASS  INSURANCE,  see  Insurance, 

6,    69. 
PLEADING,    6,     1008. 
PLEAS,    see    Equity,    7,    1364;    Pleading,    6, 

1029. 
PLEDGES,    6,    1065. 
POINTING     FIREARMS,     see     Homicide,     5, 

1702;   "Weapons,   6,   1876. 
POISONS.     No  cases  have  been  found  during 

the  period  covered,  see  4,  1060. 
POLICEMEN,   see   Municipal  Corporations,   §S 

5,  10,  6,  719,  726;  Officers  and  Public  Em- 
ployes,   6,    841;    Sheriffs   and   Constables, 

6,  1459.     Compare    Arrest    and    Binding 
Over    (arrest  beyond   bailiwick),    7,   269. 

POLICE  POWER,  see  Constitutional  Law,  7, 
706;   Municipal  Corporations,   6,   726. 

POLLUTION  OP  WATERS,  see  Waters  and 
Water  Supply,  §  3,  6,  1844,  1845. 

POOR   LAWS,   see  Paupers,   6,   985. 

POOR  LITIGANTS,  see  Costs  (in  forma  pau- 
peris),   7,    957. 

POSSE  COMITATUS,  see  Arrest  and  Binding 
Over,  7,  269. 

POSSESSION,  WRIT  OF,   6,   1072. 

POSSESSORY  WARRANT,   6,    1072. 

POSTAL  LAW%  6,  1072. 

POSTPONEMENT,  see  Continuance  and  Post- 
ponement,  7,  757. 

POWERS,    6,    1074. 

PO"WERS  OF  ATTORNEY,  see  Agency,  7, 
61;  Attorneys  and  Counselors,  7,  341; 
Frauds,  Statute  of,  7,  1826. 

PRAECIPE,  see  Process,  6,  1081;  Witnesses 
(subpoena),    6,    2009. 

PRAYERS,  see  Equity,  7,  1357;  Pleading,  6, 
1029. 

PRECATORY  TRUSTS,  see  Trusts,  6.  1736; 
Wills,   6,   1880;   Charitable  Gifts,    7,   624. 

PRELIMINARY  EXAMINATION,  see  Arrest 
and  Binding  Over,  7,  270. 

PRELIMINARY  SUITS,  see  Causes  of  Action 
and  Defenses,  7,  603;  Discontinuance, 
Dismissal  and  Nonsuit,  7,  1155;  Plead- 
ing,   6,    1008. 

PRESCRIPTION,  see  Adverse  Possession,  7, 
41;  Easements,  7,  1206;  Limitation  of 
Actions,    6,    465. 
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PRESUMPTIONS,  see  Evidence  (civil),  7, 
1515;  Indictment  and  Prosecution  (crim- 
inal).  5,   1814. 

PRINCIPAl.  AND  AGENT,  see  Ag-ency,  7,  61. 

PRINCIPAL,  AND  SURETY,  see  Suretyship, 
e,  1590. 

PRIOR  APPROPRIATION,  see  Waters  and 
Water  Supply,  6,  1856. 

PRIORITIES  BETWEEN  CREDITORS,  see 
Liens,  6,  451,  and  titles  there  referred  to. 

PRISONS,  JAILS,  AND  REFORMATORIES, 
e,    1076. 

PRIVACY,  RIGHT  OF.   see  Torts,   6,  1700. 

PRIVATE  INTERNATIONAL  LAW,  see  Con- 
flict of  Laws,   7,  677. 

PRIVATE  SCHOOLS,  see  Colleges  and  Acad- 
emies, 7,  658. 

PRIVATE  WAYS,   see  Easements,   7,   1208. 

PRIVILEGE,  see  Libel  and  Slander,  6,  418; 
Arrest  and  Binding  Over,  7,  268;  Civil 
Arrest,  7,  653;  Witnesses,  6,  2005. 

PRIVILEGED  COMMUNICATIONS,  see  Libel 
and  Slander,  6,  418;  Witnesses,   6,  1985. 

PRIZE,  see  War,  4,  1819. 

PRIZE     FIGHTING.     No     cases     have     been 
found  during-  the  period  covered  by  vol- 
ume 6.     See  4,  1070. 
•PROBATE,    see   Wills,    6,    1905. 

PROCESS,   6,   1078. 

PRODUCTION  OF'  DOCUMENTS,  see  Discov- 
ery and  Inspection,  7,  1168;  Evidence,  7, 
1576.       . 

PROFANITY  AND  BLASPHEMY,   6,   1102. 

PROF'ERT,    see    Pleading,    6,    1017. 

PROFITS  A  PRENDRE,  see  Real  Property, 
e,    1248;    Easements,    7,    1203. 

PROHIBITION,  AVRIT  OF,  6,   1102. 

PROMOTERS,  see  Corporations,  7.  871,  also 
compare  Contracts,  7,  761;  Fraud  and 
Undue   Influence,   7,   1813. 

PROPERTY,  6,  1106.  Particular  kinds, 
rights  or  transfers  of  property  or  sub- 
jects of  property  are  excluded  to  separ- 
ate topics.  See  headings  describing 
them. 

PROSECUTING  ATTORNEYS,  see  Attorneys 
and   Counselors,    7,    346. 

PROSTITUTION,  see  Disorderly  Conduct,  7, 
1173;  Disorderly  Houses,  7,  1174;  For- 
nication, 5,  1518;  Indecency,  Lewdness 
and  Obscenity,   5,   1776. 

PROXIES,  see  Corporations,  7,  912;  Agency, 
7,  61. 

PROXIMATE  CAUSE  IN  ACCIDENT  INSU- 
RANCE   [Special  Article],   4,   232. 

PUBLICATION,  see  Newspapers,  6,  795;  Pro- 
cess,  e.   1090;    Libel  and  Slander,   6,   417. 

PUBLIC  BUILDINGS  AND  PLACES,  see 
Highways  and  Streets,  5,  1645;  Parks 
and  P'iblic  Grounds,  6,  885;  Public 
Works,  etc.,  6,  1143;  Buildings  and 
Building  Restrictions,  7,  507.  Also  see 
Counties,  7,  976;  Municipal  Corporations, 
6.  730;  States,  6,  1515;  United  States,  6, 
1770;    Postal   Law,    6,    1072. 

PUBLIC    CONTRACTS,    6,    1109. 

PUBLIC   LANDS,  6,    1126. 

PUBLIC  POLICY,  see  Contracts,  7,  781;  Con- 
stitutional Law,  7,  691. 

PUBLIC  AVORKS  AND  IMPROVEMENTS,  6, 
1143. 

PUIS  DARREIN  CONTINUANCE,  see  Plead- 
ing,   6,    1039. 


PURCHASE-MONEY  MORTGAGES,  see  Mort- 
gages, 6,  681;  Vendors  and  Purchasers, 
e,  1781. 

PURCHASERS  FOR  VALUE,  see  Notice  and 
Record  of  Title,  6,  815;  Fraudulent  Con- 
veyances,   7,    1841. 

Q. 

QUARANTINE,  see  Descent  and  Distribution 
(rights  of  widow),  7,  1143;  Health,  5, 
1641;  Shipping  and  Water  Traffic,  6, 
1464. 

QUESTIONS  OP  LAW  AND  FACT,  6,  1177. 

QUIETING  TITLE,   6,    1183. 

QUORUM,  see  Corporations,  7,  912;  Muni- 
cipal Corporations,  6,  722;  Statutes 
(validity  of   passage),   6,   1522. 

QUO   WARRANTO,  6,   1190. 

R. 

RACING,  6,  1193.  Compare  Betting  and 
Gaming,    7,    436. 

RAILROADS,   6,    1194. 

RAPE,  6,  1237. 

RATIFICATION,  see  Agency,  7,  81. 

REAL  ACTIONS,   6,   1247, 

REAL  COVENANTS,  see  Covenants  for  Title, 
7,  1004;  Buildings,  etc.,  7,  507;  Ease- 
ments,  7,   1203. 

REAL  ESTATE  BROKERS,  see  Brokers,  7, 
465. 

REAL  PROPERTY,  6,  1248.  Particular 
rights  and  estates  in  real  property  and 
actions  pertaining  thereto  are  separate- 
ly treated  in  topics  specifically  devoted 
to  them.     See  headings  describing  same. 

REASONABLE  DOUBT,  see  Indictment  and 
Prosecution,   5,  1790. 

RECAPTION,  see  Assault  and  Battery,  7, 
274;  Trespass,  6,  1721;  Replevin,  6,  1301. 

RECEIPTORS,  see  Attachment,  7,  308;  Exe- 
cutions,  7,  1621. 

RECEIPTS,  see  Pavment,  etc.,  6,  994;  Evi- 
dence, 7,  1536,  1558.  See  also  for  partic- 
ular kinds  of  receipts  Wareliousing,  etc. 
(warehouse  receipts),  6,  1835;  Banking, 
etc.  (certificates  of  deposits).  7.  373: 
Executions  (forthcoming  receipts).  7, 
1621. 

RECEIVERS,   6,    1250. 

RECEIVING  STOLEN  GOODS,  6,  1267. 

RECITALS,  see  Estoppel,  7,  1489;  Municipal 
Bonds,  6,  711;  Statutes,  6,  1536. 

RECITALS  OF  LAW  IN  MUNICIPAL  BONDS 
[Special  Article],   4,   717. 

RECOGNIZANCES,   6,   1268. 

RECORDARI,  see  Justices  of  the  Peace,  6, 
331. 

RECORDING  DEEDS  AND  MORTGAGES,  see 
Notice  and  Record  of  Title,  6,  819. 

RECORDS    AND   PILES,  6,    1269. 

REDEMPTION,  see  Executions  (sales),  7, 
1626;  Foreclosure  of  Mortgages  on  Land, 
7,  1719;  Judicial  Sales,  6,  260;  Mortgages, 
6,    701. 

RE-EXCHANGE,  see  Negotiable  Instru- 
ments,   6,   777;  Banking,   etc..   7,   358. 

REFERENCE,  6,   1272. 

REFORMATION  OF  INSTRUMENTS,  6,  127». 

REFORMATORIES,  see  Charitable  and  Cor- 
rectional Institutions,  1,  507. 
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REGISTERS  OF  DEEDS,  see  Counties,  7, 
979;  Notice  and  Record  of  Title,  6,  824; 
Officers,  etc.,  6,  841. 

REGISTRATION,  see  Notice  and  Record  of 
Title,    6,    826. 

REHEARING,  see  Appeal  and  Review,  7,  248; 
Equity,    7,    1380;   New   Trial,   etc.,   6,   796. 

REINSURANCE,   see  Insurance,  6,   130. 

REJOINDERS,    see    Pleading,    6,    1008. 

RELATION,  see  topics  treating  of  various 
legal  acts  to  which  the  doctrine  of  re- 
lation may  be  applied,  sucli  as  Con- 
tracts, 7,  761;  Deeds,  etc.,  7,  1103;  Tres- 
pass,   6,   1721. 

RELEASES,   6,    1286. 

RELIEF  FUNDS  AND  ASSOCIATIONS,  see 
Fraternal,  etc.,  Associations,  7,  1777; 
Master  and  Servant,  6,  521;  Railroads,  6, 
1194. 

RELIGIOUS    SOCIETIES,    6,    1289. 

REMAINTDERS,  see  Life  Estates,  etc.,  6,  460; 
Perpetuities,  etc.,  6,  1003;  ^Mlls,  6,  1929. 

REMEDY  AT  LAW,  see  Equity,   7,   1329. 

REMITTUR,  see  Appeal  and  Review,  7,  241; 
Judgments,  6,  223;  New  Trial,  etc.,  6,  796; 
Damages,    7,   1063. 

REMOVAL  OF  CAUSES,  6,  1292. 
RENDITION  OP  JUDGMENT,  see  Judgments, 

6,   223;   Justices   of   the   Peace,   6,   331. 
REPLEADER,  see  Pleading,  6,  1008. 

REPLEGIANDO,   see  Habeas   Corpus,   etc.,    7, 

1916. 
REPLEVIJf,    6,    1301. 

REPLICATION,   see  Pleading,   6,   1032. 

REPORTED  QUESTIONS,  see  Appeal  and 
Review,  7,  131. 

REPORTS,  see  Records  and  Files,  6,  1269. 

REPRESENTATIONS,  see  Deceit,  7,  1094, 
1095;  Estoppel,  7,  1492;  Sales  (warranty), 
6,    134L 

REPRIEVES,  see  Pardons  and  Paroles,  6, 
876;   Homicide,    5,   1702. 

RES  ADJUDICATA,  see  Former  Adjudica- 
tion, 7,  1750. 

RESCISSION,  see  Contracts,  7,  819;  Sales,  6, 
1327,  1352,  1363;  Vendors  and  Purchasers, 

6,  1794;  Cancellation  of  Instruments,  7, 
517;  Reformation  of  Instruments,  6,  1279. 

RESCUE,   see   Escape  and  Rescue,    7,   1383. 

RES  GESTAE,  see  Evidence  (civil),  7,  1554; 
Indictment  and  Prosecution  (criminal), 
5,  1823.  Compare  titles  relating  to  that 
'   whereof  the  res  gestae  is  offered. 

RESIDENCE,    see    Absentees,    7,    9;    Aliens, 

7,  98;  Citizens,  7,  653;  Domicile,  7, 
1194;  Attachment,  7,  301;  Process,  6, 
1078. 

RESPONDENTIA,  see  Shipping,  etc.,   6,  1467. 
RESTITUTION,    see    Forcible    Entry,    etc.,    7, 
1671;  Replevin,  6,  1301. 

RESTORING  INSTRUMENTS  AND  REC- 
ORDS, 6,   1310. 

RESTRAINT  OP  ALIENATION,  see  Per- 
petuities   and   Accumulations,    6,    1003. 

RESTRAINT  OF  TRADE,  see  Contracts,  7, 
787;   Combinations,   etc.,   7,    663. 

RETRAXIT,  see  Discontinuance,  etc.,  3, 
1100;    Pleading,   6,    1008. 

RETURNABLE  PACKAGE  LAWS,  see  Com- 
merce, 7,  667. 


RETURNS,  see  Process,  6,  1093,  and  compare 
titles  treating  of  mesne  and  final  pro- 
cess, e.  g..  Attachment,  7,  308;  Execu- 
tions, 7,  1625.  See,  also.  Elections  (elec- 
tion,  canvass  and  return),    7,   1247. 

REVENUE  LAWS,  see  Taxes, -6,  1602;  In- 
ternal Revenue  Laws,  6,  161;  Licenses, 
6,  436. 

REVERSIONS,  see  Life  Estates,  etc.,  6,  460; 
Wills,  6,  1880. 

REVIEW,    see   Appeal    and    Review,    7,    216; 

Certiorari  ("writ  of  review"),  7.  606; 
Equity  (bill  of  review),  7,  13S0;  Judg- 
ments   (equitable    relief),    6,    235. 

REVIVAL  OF  JUDGMENTS,  see  Judgments 

6,  253. 

REVIVOR  OF  SUITS,  see  Abatement  and  Re- 
vival, 7,  1;  Equity,  7,  13  70. 

REVOCATION,  see  Agency,  7,  70;  also  Spe- 
cial Article,  4,  1295;  Licenses,  6,  436; 
Wills,    6,    1901. 

REVOCATION  OF  AGENCY  BY  OPERATION 

OP  LAW    [Special  Article],   4,   1295. 

REAVARDS,    6,    1311. 

RIGHT  OF  PRIVACY,  see  Torts,  6,  1700. 

RIGHT  OF  PROPERTY,  see  Replevin,  6, 
1301.  Compare  Attachment.  7.  313;  Exe- 
cutions, 7,  1622,  as  to  claims  by  third 
persons    against    a    levy. 

RIGHT  OP  STOCKHOLDERS  TO  INSPECT 
BOOKS  AND  PAPERS  [Special  Article], 
5,    834. 

RIOT,  6,  1312. 

RIPARIAN    OWNERS,    6,    1313. 

ROBBERY,   6,    1317. 

RULES  OF  COURT,  see  Courts,  7,  1002.  Con- 
pare  titles  treating  of  practice  to  which 
rules  relate,  e.  g..  Appeal  and  Review,  7, 
128. 

S. 

SAFE  DEPOSITS,  see  Warehousing  and  De- 
posits, 6,  1834;  Banking  and  Finance  7 
373. 

SALES,   6,    1320. 

SALVAGE,  see  Shipping,  etc.,  6,  1490. 
SATISFACTION  AND   DISCHARGE,   see  Ac- 
cord  and   Satisfaction,    7,    17;   Contracts, 

7,  808;  Judgments,  6,  256;  Mortgages,  6, 
699;  Payment  and  Tender,  6,  987;  Re- 
leases, 6,  1286. 

SAVING  QUESTIONS  FOR  REVIEW,  6,  1385. 

SAVINGS  BANKS,  see  Banking,  etc.,   7,  371. 

SCANDAL  AND  IMPERTINENCE,  see  Equi- 
ty, 7,  1354;  Pleading,  6,  lOOS. 

SCHOOL  LANDS,   see  Public  Lands,    6,   1127. 

SCHOOLS  AND  EDUCATION,  6,  1415. 

SCIRE  PACIAS,  6,  1436. 

SEALS,  see  Names,  Signatures  and  Seals,  6, 
741.  Compare  titles  relating  to  Instru- 
ments whereof  seal  is  required. 

SEAMEN,  see  Shipping,  etc.,  6,  1465. 

SEARCH  AND   SEIZURE,  6,  1437. 

SEAWEED,  see  Waters  and  Water  Supply, 
e,    1840. 

SECONDARY  EVIDENCE,  see  Evidence,  7, 
1529. 

SECRET    BALLOT,    see   Elections,    7,    1230. 

SECURITY  FOR  COSTS,   see  Costs,   7,   956. 

SEDUCTION,   6,    1439. 
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SELF-DEFENSE,   see   Assault   and   Battery, 

7,   274;   Homicide,    5,    170C. 
SENTENCE,  see  Indictment  and  Prosecution, 

5,  1855. 

SEPARATE  PROPERTY,  see  Husband  and 
Wife.    5,    1731. 

SEPARATE  TRIALS,  see  Trial  (civil),  6, 
1731;  Indictment  and  Prosecution  (crim- 
inal),  5.  1831. 

SEPARATION,    see    Divorce,    7,    1175. 

SEQUESTRATION,  6,  1441. 

SERVICE,  see  Process,  6,  1078. 

SET-OFF  AND  COUNTERCLAIM,  6,  1442. 

SETTLEMENT  OP  CASE,  see  Appeal  and 
Review,  7,  173. 

SETTLEIMENTS,  see  Accord,  etc.,  7,  10;  Es- 
tates of  Decedents,  7,  1462;  Guardianship, 
7,   1912;   Trusts,  6,   1736. 

SEVERANCE  OP  ACTIONS,  see  Pleading,  6, 
1008;    Trial,    6,    1731. 

SEWERS   AND  DRAINS,   6,  1448. 

SHAM    PLEADINGS,    see    Pleading,    6,    1008. 

SHELLEY'S  CASE,  see  Real  Property,  6, 
1248;  Deeds  of  Conveyance,  7,  1103;  Wills, 

6,  1929. 

SHERIFFS  AND  CONSTABLES,  6,  1459. 

SHERIFF'S  SALES,  see  Executions,  7,  1624; 
Judicial    Sales,   6,    260. 

SHIPPING  AND  WATER  TRAFFIC,  6,  1464. 

SIDEWALKS,  see  Highways  and  Streets,  5, 
1675. 

SIGNATURES,  see  Names,   etc.,   6,   741. 

SIMILITER,  see  Pleading,  6,  1058. 

SIMin^TANEOUS  ACTIONS,  see  Election  and 
Waiver,   7,   1222. 

SLANDER,  see  Libel  and  Slander,   6,  429. 

SLAVES,  6,  1497. 

SLEEPING  CARS,  see  Carriers,  7,  522;  Rail- 
roads,  e,   1194;   Taxes,    6,   1602. 

SOCIETIES,    see   Associations   and   Societies, 

7,  294. 
SODOMY,  6,  1498. 

SOLICITATION  TO  CRIME,  see  Criminal 
Law,  7,  1010,  and  topics  treating  of  the 
crime  solicited. 

SPANISH  LAND  GRANTS,  see  Public  Lands, 
6,  1142. 

SPECIAL  ASSESSMENTS  AND  TAXES,  see 
Public  Works  and  Improvements,  6,  1158. 

SPECIAL  INTERROGATORIES  TO  JURY, 
see  Verdicts  and  Findings,  6,  1816. 

SPECIAL  JURY,   see  Jury,    6,   330. 

SPECIAL  VERDICT,  see  Verdicts  and  Find- 
ings,   6,    1818. 

SPECIFIC  PERFORMANCE,  6,  1498. 

SPENDTHRIFTS,  see  Incompetency,  5,  1775; 
Guardianship,  7,  1899;  Trusts  (spend- 
thrift trusts),  6,  1740;  Wills  (spend- 
thrift  conditions),  6,    1880. 

STARE   DECISIS,    6,    1510. 

STATE  LANDS,  see  Public  Lands,  6,  1126. 

STATEMENT  OF  CLAIM,  see  Pleading,  6, 
1019;  Estates  of  Decedents,  7,  1422; 
Counties,  7,  995;  Municipal  Corporations, 
6,    737. 

STATEMENT  OW  FACTS,  see  Appeal  and  Re- 
view,  7,  173,  197. 

STATES,  6,  1515. 

STATUTES,  6,  1520. 

STATUTORY  CRIMES,  see  Criminal  Law,  7, 
1010,  also  the  topics  denominating  the 
analogous  common-law  crimes,  e.  g.. 
Larceny,    6,    405. 


STATUTORY  PROVISOS,  EXCEPTIONS  AND 

SAVINGS    [Special  Article],  4,   1543. 

STAY  LAWS,  see  Executions,  7,  1616;  Judi- 
cial Sales.  6,  260;  Foreclosure  of  Mort- 
gages on  Land,  7,  1678. 

STAY  OF  PROCEEDINGS,  6,  1550. 

STEAM,   G,   1552. 

STENOGRAPHERS,  6,  1552. 

STIPULATIONS,  G,  1554. 

STOCK  AND  STOCKHOLDERS,  see  Corpora- 
tions, 7,  892;  Foreign  Corporations,  7, 
1734. 

STOCK  EXCHANGES,  see  Exchanges  and 
Boards  of  Trade,  7,  1613. 

STOCK  YARDS,  see  Warehousing,  etc.,  6, 
1834;  Railroads,  6.  1194;  Carriers,  7, 
554;  Food  (live  stock  inspection),  7, 
1670;  Exchanges  and  Boards  of  Trade, 
7,  1613. 

STOPPAGE  IN  TRANSIT,  see  Sales,  6,  1355; 
Carriers,  7,  536-541. 

STORAGE,  see  Warehousing  and  Deposits,  6, 
1834. 

STORE  ORDERS,  see  Master  and  Servant, 
6,   521;   Payment,   etc.,    6,    987. 

STREET   RAILWAYS,   6,   1556. 

STREETS,  see  Highways  and  Streets,  5,  1645. 

STRIKES,  see  Conspiracy,  7,  681;  Constitu- 
tional Law,   7,  691;  Master  and  Servant, 

6,  524,  606;  Trade  Unions,  6,  1718.  Com- 
pare Building,  etc..  Contracts  (impos- 
sibility of  performance),  7,  485;  In- 
junction, 6,  6. 

STRIKING  OUT,  see  Pleading,  6,  1008;  Trial, 

G,    1731. 
STRUCK  JURY,  see  Jury,  6,  331. 
SUBMISSION  OF  CONTROVERSY,  6,  1580. 
SUBPOENA,   see  Witnesses,   G,   2009;   Equity, 

7,  1323;   Process,  6,   1078. 
SUBROGATION,   6,   1581. 
SUBSCRIBING    PLEADINGS,    see    Pleading, 

6,  1008;   Equity,    7,  1354. 

SUBSCRIPTIONS,   6,   1583. 

SUBSTITUTION  OF  ATTORNEYS,  see  Attor- 
neys and  Counselors,   7,   325. 

SUBSTITUTION  OF  PARTIES,  see  Abate- 
ment and  Revival,  7,  7;  Parties,  6,  895. 

SUBWAYS,  see  Pipe  Lines  and  Subways,  6, 
1007. 

SUCCESSION,   see  Descent  and   Distribution, 

7,  1137;  Estates  of  Decedents,  7,  1386; 
Taxes  (succession  taxes),  6,  1657;  WiH3, 

6,  1880. 

SUICIDE,  6,  1584. 

SUMMARY  PROCEEDINGS,  see  Landlord  and 
Tenant,  6,    345. 

SUMMARY  PROSECUTIONS,  see  Indictment 
and  Prosecution,  S,  1876. 

SUMMONS,    see    Process,    6,    1078. 

SUNDAY,  6,   1584. 

SUPERSEDEAS,  see  Appeal  and  Review,  7, 

160. 
SUPPLEMENTAL   PLEADINGS,    see    Equity, 

7,  1358;  Pleading,  6,  1046. 

SUPPLEMENTARY   PROCEEDINGS,  6,   1586. 

SUPPORT  AND  MAINTENANCE,  see  Ali- 
mony, 7,  104;  Husband  and  Wife,  5,  1731; 
Infants,  6,  1;  Insane  Persons,  6,  35; 
Parent  and  Child,  6,  880;  Guardianship, 

7,  1903. 
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SURCHARGING  AND  FALSIFYING,  see  Ac- 
counting-, Action  for,  7,  19;  Estates  of 
Decedents,  7,  1462;  Trusts,  6,  1736. 

SURETY    OP  THE   PEACE,  6,   1590. 

SURETYSHIP,  6,  1590. 

SURFACE  WATERS,  see  Waters,  etc.,  6, 
1849;  Highways,  etc.,  3,  1614;  Railroads, 
6,  1204. 

SURPLUSAGE,  see  Equity,  7,  1323;  Pleading, 
e,    1008. 

SURPRISE,  see  New  Trial,  etc.,  6,  802;  De- 
faults, 7,  1122;  Mistake  and  Accident,  6, 
678. 

SURROGATES,  see  Courts,  7,  999;  Estates 
of  Decedents,  7,  1386;  Wills,  6,  1880. 

SURVEYORS,  see  Counties,  7,  976;  Bound- 
aries,  7,   450,  455. 

SURVIVORSHIP,  see  Death  and  Survivor- 
ship (presumptions),  7,  1082;  Deeds,  etc. 
(interpretation),  7,  1103;  Wills,  6,  1880. 

SUSPENSION  OF  POWER  OP  ALIENATION, 
see  Perpetuities  and  Accumulations,  6, 
1003. 

T. 

TAKING  CASE  PROM  JURY,  see  Directing 
Verdict,  etc.,  7,  1146;  Discontinuance, 
Dismissal  and  Nonsuit,  7,  1155;  Ques- 
tions of   Law  and   Fact,   6,   1177. 

TAXES,    6,    1602. 

TELEGRAPHS  AND  TELEPHONES,  6,  1665. 

TENANTS  IN  COMBION  AND  JOINT  TEN- 
ANTS,   6,    1686. 

TENDER,    see   Payment   and   Tender,    6,   987. 

TERMS  OP  COURT,  see  Courts,  7,  1000; 
Dockets,  Calendars  and  Trial  Li&ts,  7, 
1192. 

l-ERRITORIES  AND  FEDERAL  POSSES- 
SIONS,  6,    1696. 

TESTAMENTARY  CAPACITY,  see  Wills,  6, 
1884. 

THEATERS,  see  Buildings  and  Building 
Restrictions,  7,  507;  Exhibitions  and 
Shows,   7,  1636. 

THEFT,  see  Larceny,   6,  405. 

THREATS,  6,  1697. 

TICK:ETS,  see  Carriers,  7,  563. 

TIDE  LANDS,  see  Public  Lands,  6,  1126; 
Waters,   etc.,   6,   1840. 

TIME,  e,   1697. 

TIME    TO    PLEAD,    see    Pleading,    6,    1057. 

TITLE  AND  OWNERSHIP,  see  Property,  6, 
1106,  and  topics  treating  of  particular 
property  and  of  the  transfer  thereof. 

TITLE  INSURANCE,  see  Insurance,  6,  105. 

TOBACCO,    6,    1698. 

rOI-L  ROADS  AND   BRIDGES,  6,    1698. 

TONTINE  INSURANCE,  see  Insurance,  6, 
99. 

TORRENS  SYSTEM,  see  Notice  and  Record 
of  Title,  6,  826. 

TORTIOUS  INTERFERENCE  WITH  AN- 
OTHER'S CONTRACT  [Critical  Note],  6, 
1704. 

TORTS,  6,   1700. 

TOWAGE,  see  Shipping,  etc.,  6,  1488. 

TOWNS;  TOWNSHIPS,  6,   1709. 

TRADE  MARKS  AND  TRADE  NAMES,  6, 
1713. 

TRADE  SECRETS,  see  Property,  6,  1106; 
Master  and  Servant,  6,  B26. 


TRADE  UNIONS,  6,  1718. 

TRADING  STAMPS,  see  Betting  and  Gam- 
ing, 7,  434;  Gambling  Contracts,  7,  1858. 
See,  also,  Licenses,  6,  449. 

TRANSFER  OP  CAUSES,  see  Dockets,  etc.,  7, 
1193;   Removal   of  Causes,  6,   1301. 

TRANSITORY  ACTIONS,  see  Venue  and 
Place   of  Trial,   6,    1808. 

TREASON.  No  cases  have  been  found  dur- 
ing the  period  covered. 

TREASURE  TROVE,  see  Property,   6,  1106. 

TREATIES,    6,    1720. 

TREES,  see  Emblements,  etc.,  7,  1275; 
Forestry  and  Timber,  7,  1737. 

TRESPASS,    6,    1721. 

TRESPASS  ON  THE  CASE,  see  Trespass,  6, 
1721. 

TRESPASS  TO  TRY  TITLE,  see  Trespass,  6, 
1729. 

TRIAL,  6,  1731;  with  Special  Article,  4,  1718. 

TROVER,  see  Conversion  as  Tort,  7,  846; 
Assumpsit  (waiver  of  tort),  7,  296;  Im- 
plied Contracts  (waiver  of  tort),  5,  1770. 

TRUST  COMPANIES,  see  Banking  and  Fi- 
nance,   7,   372. 

TRUST  DEEDS,  see  Foreclosure,  etc.,  7, 
1678;  Mortgages,  6,   689;   Trusts,   6,   1736. 

TRUSTS,  6,    1736. 

TURNPIKES,   see   Highways  and   Streets,    5, 

1645;  Toll  Roads  and  Bridges,  6,  1698. 
TURNTABLES,  see  Railroads,  6,  1194. 

u. 

ULTRA  VIRES,  see  Corporations,  7,  877; 
Municipal  Corporations,  6,  720. 

UNDERTAKINGS.  No  cases  have  been 
found  during  the  period  covered  by  vol- 
ume 6.     See  4,  1760. 

UNDUE  INFLUENCE,  see  Fraud  and  Undue 
Influence,  7,  1813;  Wills,  6,  1889. 

UNFAIR  COMPETITION,  see  Trade  Marks 
and  Trade  Names,  6,  1714. 

UNION  DEPOTS,  see  Railroads,  6,  1194; 
Eminent    Domain,    7,    1276. 

UNITED    STATES,    6,    1770. 

UNITED  STATES  COURTS,  see  Courts,  7, 
999.  As  to  procedure  and  Jurisdiction, 
consult  the  appropriate  title  for  the 
particular  procedure  under  investigation. 

UNITED  STATES  MARSHALS  AND  COM- 
MISSIONERS,  6,   1773. 

UNIVERSITIES,  see  Colleges  and  Acade- 
mies, 7,  657;  Schools  and  Education,  6, 
1435. 

UNLAWFUL  ASSEMBLY.  No  cases  have 
been  found  during  the  period  covered. 

USAGES,  see  Customs  and  Usages,  7,  1016. 

USE  AND  OCCUPATION,  see  Landlord  and 
Tenant,  6,  368;  Implied  Contracts,  S, 
1770. 

USES,    e,    1773. 

USURY,    6,    1774. 

V. 

VAGRANTS,    6,    1780. 

VALUES,  see  Evidence,  7,  1520,  1585;  Dam- 
ages,  7,   1029. 

VARIANCE,  see  Pleading,  6,  1060. 

V?ENDITIONI  EXPONAS,  see  Attachment,  T, 
307;   Executions,   7,   1617. 

VENDORS    AND    PURCHASERS,   6,    17«1. 
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VENDORS'  LIENS,  see  Sales,   6,  1320;   Ven- 
dors and  Purchasers,  6,   1803. 
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VERBAL  AGREEMENTS,  see  Contracts,  7, 
761;  Frauds,  Statute  of,  7,  1826. 

VERDICTS  AND  FINDINGS,  6,    1814. 

VERIFICATION,   6,    1832. 

VETO,  see  Statutes,  6,  1520;  Municipal  Cor- 
porations, 6,  714. 

VIEW,  see  Trial,  6,  1736;  Eminent  Domain, 
7,  1309;  Mines  and  Minerals  (statutory 
right  of  view),   6,  644. 

VOTING  TRUSTS,  see  Corporations,  7,  862. 
Trusts,   6,    1736. 

w. 

WAIVER,  see  Election  and  Waiver,   7,   1225- 

1230. 
WAR.     No    cases    have    been    found    during 

the    period    covered    by    volume    6.     See 

4,   1818. 
WAREHOUSING   AND    DEPOSITS,   6,    1834. 
WARRANT  OF  ATTORNEY,   see  Confession 

of   Judgment,    7,   675. 
WARRANTS,    see   Arrest   and   Binding   Over, 

7,  265;  Search  and  Seizure,  6,  1438. 
WARRANTY,     see    Covenants    for     Title,     7, 

1006;  Sales,  6,   1341. 


WASTE,  6,  1838. 

V^ATERS    AND    WATER    SUPPLY,    6,    1840; 

with  Special  Article,  3,  lllj. 
WAYS,  see  Easements,  7,  1206-1208;  Eminent 
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WHITE-CAPPING,    see   Threats,   6,    1697. 
WILLS,   6,   1880. 

WINDING  UP  PROCEEDINGS,  see  Corpora- 
tions,   7,    885;    Partnership,   6,    936. 
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1731;  Harmless  and  Prejudicial  Error,  5, 

1620. 
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Abandonment,  see  latest  topical  index. 


ABATEMENT  AIVD  REVIVAL. 


§  1.  Causes  of  Abatement  (1).  Pendency 
of  Another  Action  or  Suit  (1).  Death  of  a 
Party  (2). .Failure  to  Acquire  Jurisiliction 
(3).  Misjoinder  or  Nonjoinder  (3).  Bank- 
ruptcy of  Party  (3).  Insanity  (3).  Cessa- 
tion of  Authority  of  Officers  or  Representa- 


tives   (3). 
(3). 


Dissolution  of  Corporation  Party 


Raining  of  Objections;  Waiver  (4). 
Survivability     of     Causes     of     Actioa 

Effect     of     Abatement,    Revival,    rbA 


§  3. 
(5). 

§  4. 
Continuation  of  Suits  (U). 


T?ie  scope  of  this  topic  excludes  criminal  prosecutions/  bills  of  revivor,^  revival 
of  judgments,^  or  of  statute-barred  causes  of  action/  and  the  abatement  of  various 
writs  for  defects  therein.^ 

§  1.  Causes  for  abatement.^  Pendency  of  another  action  or  suit  '^  in  the  same 
jurisdiction  between  the  same  parties  for  the  same  cause  of  action  and  relief  may  be 
pleaded  in  abatement.^  To  sustain  a  plea  on  this  ground,  actual  present  pendency 
of  such  fomer  suit  at  the  time  of  plea  must  be  sho^vm  ^  and  it  must  be  made  to  ap- 
pear that  the  cause  of  action  in  the  two  suits  is  the  same/°  that  the  same  relief  is 


1.  See    Indictment    and    Prosecution, 
L.  1790. 

2.  See  Equity,  5   C.  L.  1144. 
See  Judg-ments,    6  C.  L.   214. 
See  Limitation   of  Actions,   6   C.  L. 


6    C. 


465. 


See  Attachment,    5   C.   L.   302,   and   like 


3. 
4. 

5. 

titles, 

6.  See  5  C.  L.   1. 

7.  See  5  Ch.  1,  and  Fletcher  Eq.  PI.  &  Pr. 
§§   293   et   seq.   104S. 

8.  Haas  v.   Rig-heimer   [lU.]   77  N.  E.   69. 

9.  What  is  pendency:  A  proceeding'  is 
not  "pending'"  until  all  parties  named  as  de- 
fendants therein  have  been  served  with  sum- 
mons (or  have  voluntarily  appeared).  Mon- 
roe V.  Millizen,  113  111.  App.  157.  Service  of 
summons  and  complaint  in  an  action  to 
which  a  demurrer  has  been  sustained  and 
no  further  proceedings  taken  does  not  con- 
stitute a  former  action  pending,  sufficient  to 
bar  a  subsequent  action.  Harris  v.  Fidalgo 
Mill  Co.,  38  Wash.  169,  80  P.  289.  An  at- 
tempted appeal  which  is  in  fact  a  nullity 
does  not  make  the  action  a  pending  one.  So 
held  where  an  appeal  was  attempted  from 
an  order  of  dismissal,  which  was  not  ap- 
pealable under  Rev.  Code  Civ.  Proc.  §  462. 
Deere  &  Webber  Co.  v.  Hinckley,  [S.  D.] 
106  N.  W.   138. 

Case  subsequently  begun:  Plea  of  former 
suit  pending  properly  denied  when  It  was 
admitted  that  suit  was  not  pending  when 
motion  was  made.  Mundt  v.  Cooke-Rut- 
ledge  Coal  Co.,  118  111.  App.  124. 
7  Curr.  Law  —  1. 


Earlier  case  terminated:  Dismissal  oC 
first  suit,  when  shown,  defeats  the  plea. 
Lamb  v.  Chicago,  219  111.  229,  76  N.  E.  343. 
Where  proceedings  to  pave  a  street  were 
pending  ai\(i  subsequent  proceedings  were 
instituted  to  have  an  intersecting  street, 
dismissal  of  the  first  proceeding  before  hear- 
ing in  the  second,  held  to  defeat  the  plea,  of 
former  suit  pending  as  to  the  intersectins 
portion   of  the  streets.     Id. 

Matters  of  identity  stricken  from  earlier 
suit:  Suit  by  wife  for  separate  mainten- 
ance and  custody  of  children,  wherein  the 
husband's  cross  complaint  for  divorce  fea* 
been  stricken  by  the  court,  with  leave  t<» 
answer,  is  not  a  pending  action  such  as  to 
bar  an  independent  action  by  the  husband 
for  divorce.  Cupples  v.  Cupples,  33  Colo. 
449,    80   P.    1039. 

10.  Prior  garnishment  of  debtor  in  suit 
by  third  person  against  debtor  is  no  ground 
for  abatement  of  an  action  by  the  creditor 
against  the  debtor  to  enforce  the  claim. 
Barnsdall  v.  Waltemeyer  [C.  C.  A.]  142  F. 
415.  The  pendency  of  a  suit  for  infrinse- 
ment  of  certain  claims  of  a  patent  not  a 
bar  to  another  suit  in  the  same  court  be- 
tween the  same  parties  for  infringement  of 
different  claims  of  the  same  patent.  Bate* 
Mach.  Co.  v.  Force  &  Co.,  139  F.  746.  A  com- 
plaint alleging  another  action  pendinsr  bat 
not  alleging  that  the  same  cause  of  actioa 
or  subject-matter  is  involved  does  not  aho'W 
a  former   action   pending.     Mitchell   v.   Pear- 
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doiuanded  in  botli/^  aud  iliat  the  parties  are  at  least  substantially  the  same.^^  The 
pendency  of  a  suit  in  a  state  court  is  not  necessarily  a  bar  to  a  suit  in  a  Federal 
court  between  the  same  parties,  involving  the  same  issues/^'  where  no  conflict  arises 
between  the  two  courts  over  the  custody  or  dominion  of  specific  property/*  Like- 
wise, the  pendency  of  an  action  between  the  same  parties  for  the  same  cause  in  an- 
other state  is  not  cause  for  abatement.^" 

Death  of  a  party}^ — In  suits  between  natural  private  persons  where  the  sole 
plaintiff  in  an  action  dies,  the  effect  is  to  suspend  further  proceedings  until  the 
action  has  been  revived  in  the  name  of  the  legal  representatives,^Vand  so  as  to  a 
sole  defendant. ^^  By  statute  in  most  states  a  mere  suspension  of  the  action  pend- 
ing substitution,  not  an  abatement  results.^''  The  death  of  a  party  non  sui  juris 
abates  an  action  brought  by  his  guardian,-"  but  a  judgment  in  an  action  brought  on 
a  guardian's  bond  given  to  the  courts  for  the  benefit  of  a  ward  under  a  statute  is 
not  void  because  he  was  dead  when  the  judgment  was  renewed.^^  Proceedings  in 
bankruptcy  do  not  abate  by  the  death  of  the  bankrupt  previous  to  adjudication.-'' 
An  action  authorized  to  be  brought  by  or  in  the  name  of  a  public  officer  does  not 
abate  at  his  death  but  may  be  continued  by  his  successor."'     The  effect  of  death  of 


son  [Colo.]  82  P.  446.  Pendency  of  proceed- 
ings to  foreclose  a  mortgage  whether  upon 
realty  or  personalty  is  no  hindrance  to  a 
regular  action  on  the  notes  secured  by  the 
mortgage.  The  two  actions  are  unlike,  the 
causes  of  action  are  not  the  same,  and  the 
re-^nlts  are  dissimilar.  Montgomery  v. 
Fouche  [Ga.]  53  S.  E.  767.  Suit  by  a  tax- 
payer to  enjoin  a  city  from  paying  balance 
due  on  contract  for  completed  public  im- 
provements, held  no  bar  to  an  action  of  as- 
sumpsit by  the  contractor.  City  of  Chicago 
V.  Duffy,  218  111.  242,  75  N.  E.  912.  Original 
mandamus  proceedings  pending  in  the-  su- 
preme court  to  compel  appraisement  of 
school  lands  do  not  oust  the  district  court 
of  jurisdiction  of  a  proceeding  to  enjoin  the 
county  treasurer  from  selling  the  same  land 
imder  other  proceedings.  Schwab  v.  Wil- 
son   [Kan.]    84   P.    123. 

11.  Suit  in  state  court  no  bar  in  Federal 
court,  where  parties  were  not  the  same  and 
relief  sought  was  different.  New  York  Cot- 
ton Exch.  V.  Hunt,  144  F.  511.  Allowing 
the  same  amendment  in  two  actions,  which 
alleges  liability  on  four  notes,  is  not  allow- 
ing two  actions  to  be  pending  in  the  same 
cause  where  the  bill  of  particulars  in  one 
action  is  for  three  notes  and  in  the  other 
for  the  fourth  note.  Pratt  v.  Rhodes  [Conn.] 
61  A.  1009.  Error  to  dismiss  complaint  ab- 
solutely where  former  action  was  for  only 
two  items  of  claim  sued  for  in  second  ac- 
tion. Alcolm  Co.  V.  Philip  Hano  &  Co.,  96 
N.  Y.    S.    221. 

12.  Prior  garnishment  of  a  debtor  in 
state  court  in  action  by  third  person  against 
creditor  is  no  ground  for  abatement  in  Fed- 
eral court  of  suit  by  creditor  against  debtor 
to  enforce  claim.  Barnsdall  v.  Waltemeyer 
[C.  C.  A.]  142  F.  415.  Substantial  identity 
of  parties  is  sufficient  where  the  actions  are 
for  the  same  relief.  Suit  by  one  child 
against  others  to  establish  a  constructive 
trust  in  realty  held  a  bar  to  another  suit 
by  one  child  for  partition  and  an  account- 
ing though  additional  parties  who  became 
interested  after  Institution  of  the  former 
suit  were  made  parties  to  the  second.  Haas 
V.    Righeimer    [111.]    77   N.    E.    69. 


13.  Slaughter  v.  Mallet  Land  &  Cattle 
Co.  [C.  C.  A.]  141  F.  2S2;  Barnsdall  v.  TValte- 
meyer  [C.  C.  A.]  142  F.  415;  New  York  Cot- 
ton Exch.  V.  Hunt,  144  F.  511;  City  of  Man- 
kato  V.  Barber  Asphalt  Pav.  Co.  [C.  C.  A] 
142  F.  329.  Pendency  of  a  suit  in  a  state 
court  does  not  deprive  a  court  of  bank- 
ruptcy of  jui'isdiction.  In  re  W.  C.  Allen  & 
Co.,  134  F.  620.  Pendency  in  a  state  court 
of  action  of  trespass  to  try  title  to  land  and 
remove  a  cloud  tlierefrom  not  sufficient  to 
abate  a  suit  in  a  Federal  court  to  quiet  title. 
Slaughter  v.  Mallet  Land  &  Cattle  Co.  [C. 
C.   ^..]    141   F.   282. 

See  extensive  note  3  C.  L.  3,  n.  21. 

14.  City  of  Mankato  v.  Barber  Asphalt 
Pav.  Co.   [C.  C.  A.]    142  F.   329. 

15.  Schmidt  v.  Posner  [Iowa]  106  N.  W. 
760. 

16.  See   5   C.  L.   3. 

17.  Where  there  was  no  revival  after 
plaintiff's  death,  subsequent  proceedings 
were  held  null.  Street  v.  Smith  [Neb.]  106 
N.  W.  472.  Where  pending  trial  of  a  claim 
case  it  appears  tliat  plaintiff  has  died  the 
hearing  should  be  postponed  until  the  rep- 
resentative of  his  estate  can  be  mad©  a 
party.  An  heir,  without  other  authority, 
cannot  be  made  a  party.  Neal  v.  Heard, 
[Ga.]    54   S.    E.    99. 

IS.  Under  Laws  1S77,  c.  466,  §  10,  as 
amended  by  Laws  1878,  c.  318,  where  an  as- 
signee for  creditors  dies  pending  a  reference 
in  proceedings  to  compel  him  to  account,  a 
report  by  the  referee  filed  after  the  as- 
signee's death  but  before  substitution  of  his 
personal  representative,  is  a  nullity.  In  re 
Venable,    97    N.   Y.    S.    938. 

10.  Strauss  v.  Merchants'  Loan  &  T.  Co., 
119   111.    App.    588. 

20.  Where  pending  an  appeal  from  a 
judgment  removing  tlie  curator  of  an  inter- 
dict, the  interdict  dies,  the  suit  abates  and 
the  appeal  must  be  dismissed.  In  re  Lam- 
bert   [La.]    39  So.    447. 

31.  Mass.  Rev.  Laws,  c.  149,  §  29.  Dona- 
her  V.   Flint,   188   Mass.   525,  74  N.   E.   927. 

22.  In   re   Spalding   [C.   C.  A.]    139   F.   244. 

23.  By    express     provisions    of    Code    Civ. 
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a  party  pending  appeal  or  error  depends  on  a  variety  of  considerations.-*  Under 
the  Florida  practice  death  of  a  party  to  an  action  after  its  submission  in  the  ap- 
pellate court  does  not  render  a  revival  of  the  cause  necessary  to  give  the  court  au- 
thority to  render  decisions.-^ 

Failure  to  acquire  jurisdiction,-^  as  where  defendant  is  a  non-resident,'^  is 
ground  of  abatement.  In  a  tort  action  against  a  master  and  his  servant,  the  fact 
that  process  was  served  only  on  the  latter  as  agent  is  not  ground  for  abating  the 
action.-* 

Misjoinder  or  nonjoindcr.^^  Alienation  of  matter  in  Ullgation,^^  whether  vol- 
untary or  by  decree  of  court,  does  not,  under  modern  statutes,  abate  the  suit  ^^  and 
the  original  plaintiff  may  prosecute  it.°^ 

Bankrtiptcy  of  party.  An  action  by  or  against  a  bankrupt  in  a  state  court  does 
not  abate  upon  the  adjudication  of  bankruptcy  or  appointment  of  a  trustee  in  the 
Federal  cour! ;  in  the  absence  of  an  application  by  the  trustee  for  substitution,  it 
may  be  prosecuted  or  defended  by  the  bankrupt. ^^  The  right  of  a  stockholder  to 
maintain  an  action  for  an  accounting  for  the  benefit  of  the  corporation  i.^  not  af- 
fected by  the  bankruptcy  of  the  corporation;  but  the  accounting  must  be  to  the 
trustee  and  not  to  the  corporation.^* 

Insanity.''-' — Where  a  cause  has  been  tried  and  submitted  and  verdict  returned 
insanity  of  a  defendant  will  not  prevent  the  signing  of  the  findings  and  judgment.^** 

Cessation  of  authority  of  officers  or  representatives.''^' — An  action  by  a  sheriff 
for  the  conversion  of  goods  on  which  he  had  levied  may  be  continued  by  him  after 
his  term  of  office  has  expired.^*  An  action  by  a  guardian  for  the  benefit  of  his 
minor  wards  does  not  abate  when  the  wards  become  of  age  and  the  guardian  is  dis- 
charged.*''^ 

Dissolution  of  corporation  party. ^^ — An  action  pending  against  a  corporation 
in  another  state  is  not  abated  by  the  dissolution  of  the  corporation  where  by  statut'.; 
it  is  continued  for  a  given  time  to  prosecute  and  defend  actions;*^  but  a  decree  of 
injunction  in  favor  of  a  body  politic  exercising  quasi-public  functions  does  not  sur- 
vive the  dissolution  of  such  body  under  a  statute  providing  that  actions  do  not 
abate  by  death,  disabilit}',  or  transfer  of  interest. *- 


Proc.    §  766.     Dickinson  v.  Oliver,  99  N.  Y.  S. 
432. 

24.  See  Appeal  and  Review,  §  11  C.  5  C. 
L,.  190';  Id.  §  11  G,  5  C.  L.  201;  5  Enc.  PI.  & 
Pr.   title   "Death." 

25.  Mug-ge   V.   Jackson    [Fla.]    39   So.    157. 

26.  5  C.  L.  4.  See,  also,  Jurisdiction,  6 
C.  L.  267;  Appearance,  5  C.  L.  248;  Process, 
6  C.  L.   107S. 

27.  In  order  that  an  action  may  abate 
under  Code  1899,  c.  125,  §  8,  the  return  on 
the  writ  must  show  that  the  defendant  is 
a  nonresident.  United  States  Oil  &  Gas  Well 
Supply  Co.   V.  Gartlan    [W.   Va.]    52   S.   E.   524. 

28.  Both  may  be  sued,  and  the  irregu- 
larity is  only  ground  for  quashing  service. 
Indiana  Nitroglycerine  &  Torpedo  Co.  v. 
Lippencott  Glass  Co.   [Ind.]   75  N.  E.   649. 

29.  See-  5  C.  L.  4.  As  to  what  is  such, 
see  Parties,  6  C.  L.  888,  also  topics  treating 
of  particular  actions. 

30.  1  C.  L.  2,  n.  22. 

31.  Civ.  Code  Prac.  §  20,  gives  assignees 
right  to  continue.  Woodward  v.  Johnson 
[Ky.]  90  S.  W.  1076.  By  Code  &  3476,  a 
transfer  of  the  premises  by  plaintiff  in  fore- 
closure  proceedings  does   not  cause  the   suit 


to    abate.     Citizens'    State  Bank   v.    Jess,    127 
Iowa,    450,    103    N.    W.    471. 

32.  Under  Code  Civ.  Proc.  §  756,  provid- 
ing that  in  case  of  a  transfer  of  interest 
the  action  may  be  continued  by  the  original 
party,  unless  the  court  directs  the  substitu- 
tion or  joinder  of  the  transferee,  it  is  error 
to  dismiss  a  complaint  in  replevin  on  proof 
of  the  appointment  of  a  receiver  of  plain- 
tiff's property  subsequent  to  the  commence- 
ment of  the  action  and  in  another  cause. 
Stearns  v.   Early,   96   N.   Y.   S.    837. 

33.  Hahlo  v.   Cole,    98   N.  Y.   S.   1049. 

34.  Meyer  v.    Page,    98   N.   Y.  S.    739. 

35.  See  5  C.  L.   4. 

36.  Eminent  domain  proceedings.  S.in 
Luis  Obispo  County  v.  Simas  [Cal.  App.]  St 
P.    972. 

37.  See  1  C.  L.   2. 

38.  Dickinson  v.   Oliver,   99  N.  Y.  S.  AZ2. 

39.  Shattuck    v.    Wolf    [Kan.]    83    P.    109.1. 

40.  See    5    C.   L.    4. 

41.  Act  March  10,  '99  (21  Del.  Laws,  p. 
456,  c.  273)  §  36.  Scott  v.  Stockholders'  C)il 
Co.,    142    F.    287. 

42.  Utah  Rev.  St.  1S9S,  §  2920.  An  irri- 
gation district  dissolved.  Thompson  v.  Mi-- 
Farland    [Utah]    S2    P.    478. 
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§  2.  liaising  objections;  waiver.*^ — In  general,  matter  in  abatement  must  be 
expressly  pleaded  in  abatement  **  either  by  plea  or  in  tlie  manner  required  by  stat- 
ute.*^ If  not  so  pleaded  or  if  not  relied  on,  as  where  a  plea  to  the  merits  is  filed  ''^ 
and  the  trial  proceeded  with,  the  objection  is  waived.  This  rule  has  been  applied 
to  an  objection  to  plaintiff's  right  ^^  or  capacity  *^  to  sue ;  to  the  objection  that  there 
is  a  misjoinder  of  parties  *^  or  causes,^"  or  a  defect  of  parties  apparent  on  the  face 
of  the  complaint ;  ^^  that  the  court  has  no  jurisdiction ;  ^^  that  the  action  is  pre- 
maturely brought,"^^  or  is  not  brought  in  time,^*  and  that  there  is  a  former  action 
pending.^^  A  motion  to  dismiss  for  want  of  prosecution  will  lie  in  equity  suits 
abated  in  Eederal  courts  by  death  of  complainant.^^  The  existence  of  a  fact  in 
abatement  may  be  for  the  jury  where  tried  with  the  issues.^^ 


43.  See   5   C.   L.   5. 

44.  Town  of  Beloit  v.  Heineman  [Wis.] 
107  N.  W.  334.  The  objection  that  the  court 
never  acquired  jurisdiction  because  of  a 
fraudulent  use  of  its  process  is  properly 
raised  by  a  plea  in  abatement.  Frohlich  v. 
Independent  Glass  Co.  [Mich.]  13  Det.  Leg. 
N.    152,   107   N.   W.   889. 

45.  Lack  of  jurisdiction  of  the  subject- 
matter  may  be  set  up  in  an  answer  to  the 
merits  (Duke  v.  Duke  [N.  J.  Eq.]  62  A.  466), 
but  lack  of  jurisdiction  of  the  person  can 
be  raised  only  by,  plea;  the  benefit  of  it  is 
lost  by  general  answer  (Id.).  In  Indiana 
where  it  appears  upon  the  face  of  the  com- 
plaint that  there  is  another  action  pending, 
a  demurrer  will  lie;  but  where  sucli  pend- 
ency is  not  apparent  upon  the  face  of  the 
complaint,  such  objection  must  be  inter- 
posed by  plea  in  abatement.  Burns'  Ann. 
St.  1901,  §  342.  City  of  LaPorte  v.  Scott 
[Ind.]    76   N.    E.    878. 

46.  Objection  made  by  plea  in  abatement 
is.  waived  by  a  plea  of  the  general  issue 
when  plea  in  abatement  has  been  overruled. 
Frohlich  v.  Independent  Glass  Co.  [Mich.] 
13  Det.  Leg.  N.  152,   107  N.  W.   889. 

47.  That  action  by  town  to  recover  for 
use  of  stone  crusher  was  not  formally  au- 
thorized by  town  board  could  not  be  raised 
on  trial,  not  having  been  pleaded  in  abate- 
ment. Town  of  Beloit  v.  Heineman  [Wis.] 
107  N.  W.  334.  Whether  an  action  by  a 
guardian  should  have  been  brought  by  the 
ward  cannot  be  raised  after  plea  in  bap, 
being  in  abatement  only.  Randall  v.  Lons- 
torf  [Wis.]  105  N.  y\\  663.  The  objection 
that  a  mortgage,  sought  to  be  foreclosed, 
was  not  legally  assigned  to  plaintiff,  goes 
to  his  right  to  maintain  the  action,  and 
should  be  raised  by  plea  in  abatement. 
■^Vhen  joined  with  a  plea  to  the  merits,  the 
objection  is  waived.  Lassas  v.  McCarty 
[Or.]    84    P.   76. 

48.  The  objection  that  the  plaintiff  has 
not  legal  capacity  to  sue  is  waived  by  a 
failure  to  plead  it,  either  by  demurrer  or 
answer.  Sullivan  v.  Franklin  Bank,  6  Ohio 
C.  C.  (N.  S.)  468.  Objection  that  foreign 
corporation  is  without  capacity  to  sue  on 
account  of  noncompliance  with  regulatory 
statutes,  held  waived.  Weaver  Coal  &  Coke 
Co.  v.  Rhode  Island  Co-op.  Coal  Co.  [R.  I.] 
61  A.  426. 

49.  Under  Code  Civ.  Proc.  §§  498,  499,  mis- 
joinder of  parties  is  waived  if  not  raised  by 
demurrer  or  answer.  Jacobs  v.  New  York, 
etc.,  R.  Co.,  107  App.  Div.  134,  94  N.  T.  S. 
954.     Misjoinder   cannot   be  taken   advantage 


of  by  answer  but   only  by  motion.     Mitchell 
V.  McLeod,   127  Iowa,   733,    104  N.  "W.   349. 

50.  Misjoinder  of  parties  and  causes  can- 
not ordinarily  be  raised  by  demurrer;  the 
remedy  is  by  motion.  Citizens'  State  Bank 
v.  Jess,   127   Iowa,   450,   103  N.  W.    471. 

51.  Such  defect  must  be  raised  by  plea, 
filed  and  tried  before  answers  in  bar  are 
pleaded.  Burns'  Ann.  St.  1901,  §  368.  West- 
ern Union  Tel.  Co.  v.  State  [Ind.]  76  N.  E. 
100.  Objection  that  a  party  did  not  sign  a 
transfer  of  an  insurance  policy  and  was 
therefore  not  a  party  to  the  action  waived 
by  failure  to  raise  by  special  demurrer. 
Gragg  V.  Home  Ins.  Co.    [Ky.]    90  S.  W.   1045. 

52.  Plea  to  jurisdiction  waived  wliere  not 
insisted  on  before  proceeding  to  the  hearing 
of  other  matters  involving  the  exercise  of 
jurisdiction.  Richardson  v.  Johnson  [La.] 
39  So.  449  [advance  sheets  only].  Plea  to 
merits  waives  plea  to  jurisdiction.  Daley  v. 
Iselin,  212  Pa.  279,  61  A.  919.  A  plea  to  the 
merits,  filed  by  defendant  at  the  same  time 
as  a  plea  to  jurisdiction  over  the  person, 
waives  the  latter  plea.  Putnam  Lumber  Co. 
V.   Ellis-Young   Co.    [Fla.]    39    So.    193. 

5.S.     McClung  V.   McPherson    [Or.]   S2  P.   13. 

54.  An  objection  that  an  appeal  was  not 
taken  in  time  cannot  be  raised  after  bring- 
ing the  case  on  for  trial  on  the  merits. 
Commonwealth  v.  Crum  Lj^nne  Iron  &  Steel 
Co.,   27   Pa.   Super.  Ct.    508. 

55.  City  of  Chicago  v.  Duffy,  117  111.  App. 
261.  A  plea  in  abatement  setting  up  a 
former  action  pending  should  be  filed  before 
any  other  pleadings,  motions,  or  steps  are 
taken  in  the  proceedings.  Lamb  v.  Chicago, 
219  111.  229,  76  N.  E.  343.  A  motion  to 
quash,  made  during  trial,  setting  up  former 
action  pending,  if  regarded  as  a  plea  in 
abatement,  waived  by  filing  general  objec- 
tions. Id.  Defense  of  former  pending  ac- 
tion to  foreclose  mechanic's  lien,  not 
pleaded  in  subsequent  action,  held  waived. 
Fish  Co.  V.  Young  [TVis.]  106  N.  W.  795.  An 
answer  setting  up  another  action  pending 
after  answer  in  bar,  demurrable.  Chicago 
&  S.  E.  R.  Co.  V.  Grantham  [Ind.]  75  N.  E. 
265. 

56.  Brown  v.  Fletcher,  140  F.  639.  Al- 
lowed where  no  revival  was  sought  in  18 
months.     Id. 

57.  Where  an  answer  was  a  general  de- 
nial and  alleged  facts  tending  to  show 
plaintiff's  claim  not  due,  constituting  a  plea 
in  abatement,  and  there  was  evidence  to 
sustain  it,  such  issue  vras  for  the  jury  un- 
der instructions  as  to  abatement.  Steele  v. 
Crabtree   [Iowa]    106  N.  Vf.  753. 


7  Cur.  La-w. 


ABATEMEN^T  A^D  KEVIVAL  §  3. 


§  3.  Survivability  of  causes  of  action.^^ — Whether  a  cause  of  action  survives 
by  law  is  a  question,  not  of  procedure,  but  of  right  ;°^  and  is  determinable,  when 
the  action  is  one  arising  at  common  law,  by  the  law  of  the  state  where  the  action  is 
brought.^*'  The  rule  being  general  that  only  those  causes  of  action  survive  which 
are  assignable,  the  cases  cited  in  dealing  with  the  law  of  assignability  should  be 
consulted.®^  By  statute  in  North  Carolina  actions  for  penalties  abate  upon  the 
death  of  defendant.^^ 

At  common  law,  tort  actions  did  not  survive  the  death  of  the  sole  plaintiff  or 
defendant  ^^  and  this  is  still  the  rule  except  as  modified  by  statute.^*  But  this  rule 
does  not  apply  when  the  cause  of  action  has  been  merged  in  a  judgment  for  the  in- 
jured party,^^  An  action  for  the  death  of  a  person  could  not  at  common  law  be 
maintained;  such  actions  are  wholl}^  dependent  upon  statute.^®  There  is  a  conflict 
as  to  the  survivability  of  a  cause  of  action  for  personal  injuries  where  the  injured 
person  dies.®^  Where  such  cause  of  action  is  survivable,  it  is  to  be  prosecuted  by  the 
legal  representatives,  and  the  damages  recoverable  are  only  those  suffered  by  de- 
ceased prior  to  his  death,  and  go  to  the  general  fund  of  the  estate.^*  In  New  York 
an  action  for  personal  injuries  does  not  abate  by  the  death  of  a' party  after  ver- 
dict, report,  or  decision,®^  though  such  verdict,  report  or  decision,  is  reversed  after 
the  death  of  the  part}^  if  the  reversal  is  upon  questions  of  law  alone ;  '^°  but  such 
action  abates  where  the  verdict  of  the  jury  is  set  aside  or  judgment  entered  thereon 
reversed  when  the  party  against  whom  the  same  was  rendered  dies  before  another 
trial  is  had/^ 

A  cause  of  action  upon  contract,  express  or  implied,  survives  the  death  of  a 


58.     See   5   C.  L.   6. 

50.  Martin  V.  Wabash  R.  Co.  [C.  C.  A.] 
142   P.   650. 

eo.  Martin  v.  Wabash  R.  Co.  [C.  C.  A.] 
142  F.  650.  Therefore  an  action  broug-ht  in 
Kentucky  by  a  citizen  of  Indiana  for  per- 
sonal Injuries  received  in  Indiana  survives 
to  his  administrator,  although  under  the 
Indiana  statute  such  actions  do  not  survive. 
Austin's  Adm'r  v.  Pittsburg-,  etc.,  R.  Co. 
[Ky.]    91    S.    W.    742. 

61.  See  assignments,  5  C.  L.  279. 

62.  Code  N.  C.  §  188.  Wallace  v.  Mc- 
Pherson,    139   N.    C.    297.    51    S.    E.    897. 

63.  Jones  v.  Barmm,  217  111.  381,  75  N.  E. 
505. 

64.  Tort  action  to  recover  for  hindering, 
injuring-  and  interfering  virith  plaintiff's 
business,  does  not  survive  defendant's  deatli, 
under  Kurd's  Rev.  St.  190a,  c.  3,  §  122. 
Jones  V.  Barmm,  217  111.  381,  75  N.  E.  505; 
Jones  V.  Barmm,  119  111.  App.  475.  Causes 
of  action  for  slander  or  libel  do  not  survive 
the  death  of  either  party  Miller  v.  Nuckolls 
[Ark.]    SO   S.  W.   88. 

65.  After  verdict  and  judgment  for  plain- 
tiff in  an  action  for  slander  the  cause  of 
action  becomes  merged  in  the  judgment,  and 
unless  the  same  be  set  aside  or  reversed, 
there  can  be  no  abatement  by  death  of  de- 
fendant. Miller  v.  Nuckolls  [Ark.]  89  S.  W. 
88. 

66.  Jacobs  V.  Glucose  Sugar  Refining  Co., 
140  F.  766.  The  right  of  action  given  by 
Ky.  St.  1903,  §  4,  to  the  widow  and  minor 
children  of  a  person  killed  by  the  wanton 
or  malicious  use  of  firearms,  survives 
against  the  personal  representative  of  the 
person  causing  tlie  injury,  since  the  action 
is  not   one   for   assault   within    §    10.     Merrill 


V.    Puckett's    Curator    [Ky.]     93    S.  -W.    912. 
See  Death  by  Wrongful  Act,  5  C.  L..  945. 

67.  A  cause  of  action  for  personal  in- 
juries survives  the  death  of  the  injured  per- 
son, in  Wisconsin.  Nemecek  v.  Filer  & 
Stowell  Co.  [Wis.]  105  N.  W.  225.  Under 
Kurd's  Rev.  St.  1903,  c.  3,  §  123,  a  personal 
injury  action  commenced  by  the  person  in- 
jured, survives  to  his  representatives.  Mar- 
tin v.  Wabash  R.  Co.  [C.  C.  A.]  142  F.  650. 
Action  for  personal  injuries  survives  in 
Kentucky  (Ky.  St.  1903,  §  10),  but  not  in 
Indiana  (Burns'  Ann.  St.  Ind.  1901,  §  283). 
Austin's  Adm'r  v.  Pittsburg,  etc.,  R.  Co. 
[Ky.]  91  S.  W.  742.  The  Iowa  rule,  that  an 
action  for  pain  and  suffering  of  a  deceased 
person,  does  not  survive  to  liis  legal  repre- 
sentatives, is  the  rule  of  construction  in  the 
Federal  courts.  Action  for  personal  injuries 
started  by  executor  after  testator's  death. 
Jacobs  V.  Glucose  Sugar  Refining  Co.,  140  F. 
766.  Where  a  plaintiff  who  has  sued  for 
damages  on  account  of  personal  injuries 
dies  before  the  action  is  determined,  and  the 
suit  is  revived  in  the  name  of  the  adminis- 
trator, the  filing  becomes  necessary  of  an 
amendment  to  the  petition  or  a  supple- 
mental petition,  setting  out  when  the  origi- 
nal plaintiff  died  and  whether  death  was 
the  result  of  the  injuries  alleged  in  the  peti- 
tion, since  the  cause  of  action  does  not  sur- 
vive if  death  resulted  from  the  injuries  al- 
leged, but  is  merged  in  the  action  for  death 
See,   also,    5   C.   L.   6,   notes    90,   91. 

68.  Nemecek  v.  Filer  &  Stowell  Co.  [Wis.  J 
105   N.   W.    225. 

69.  Code  Civ.  Proc.  §  764.  Hughes  v. 
Russell,    99   N.   Y.   S.   203. 

70  71.     Hughes  v.  Russell,   99   N.   Y.   S.  20.3. 


G  ABATEMEXT  AXD  EEVIVAL  §  4.  7  Cur.  Law. 

party.''  At  common  law,  in  case  of  a  joint  contract,  if  one  of  the  joint  contractors 
died,  an  action  at  law  could  not  be  brought  against  his  executor  or  administrator, 
but  against  the  surviving  contractors  only,  and  if  the  contract  was  several  or  joint 
and  several,  the  executor  or  administrator  of  one  could  be  sued  separately  but  not 
jointly  with  the  survivors. '^^ 

A  cause  of  action  for  injuries  to  land  caused  before  the  owner's  death  '"^  sur- 
vives to  the  personal  representative  and  not  to  heirs  or  devisees.'^  A  cause  of  ac- 
tion against  a  director  of  a  bank  for  moneys  lost  to  the  bank  liv  his  misconduct,  or 
m-gligence,  survives  against  his  executors."'^  A  right  of  action  to  have  a  fraudulent 
conveyance  set  aside  is  not  abated  by  the  death  of  the  person  defrauded.''  The 
]\Iontana  statute  providing  that  any  person  may  sue  the  executor  of  a  decedent  who, 
in  his  lifetime,  has  wasted,  destroyed  or  converted  the  goods  of  another,  authorizes 
an  action  against  an  executor  for  damages  for  the  act  of  the  decedent  in  wrong- 
fully procuring  the  appointment  of  a  receiver  for  a  going  and  solvent  corporation.'^ 

The  rule  that  dissolution  of  a  corporation  absolutely  abates  an  action  by  or 
against  it  applies  only  to  actions  at  law,'^  and  not  to  suits  in  equity.*" 

§  4.  Effect  of  abatement, ^'^  revival,  and  continuation  of  suits.^- — An  action, 
begun  in  the  name  of  a  dead  man,  cannot  be  revived;  *^  and  a  defendant  or  the  per- 
sonal representative  of  a  deceased  defendant  can  compel  the  substitution  of  the  exe- 
cutor of  a  deceased  sole  plaintiff;^*  and  scire  facias  lies  to  compel  their  appear- 
ance.*' But  under  the  codes  allowing  surviving  co-parties  to  continue  the  litiga- 
tion, an  executor  cannot  intervene  in  a  suit  affecting  partnership  matters  unless  the 
rights  of  the  deceased  partner's  estate  are  threatened  by  hostility  of  the  survivor's 
interests.*®  Executors  of  a  joint  promisor  should  not  be  substituted  as  joint  par- 
lies.*^ The  statutes  allowing  personal  representatives  to  continue  suits  do  not 
apply  to  causes  of  action  which  by  descent  are  cast  upon  or  pertain  to  heirs.** 
Where  husband  and  wife  are  necessary  and  proper  parties  plaintiff  and  the  hus- 
band dies  peiiding  the  action,  it  is  proper  to  substitute  his  legal  representative.*'' 
On  becoming  of  age,  minor  wards  are  entitled  to  be  substituted  as  parties  to  an  ac- 

7a  A  statutory  action  by  a  widow  [  of  corporation  but  could  be  revived  by  Its 
against  sureties  on  a  liquor  dealer's  bond  ■  successor.  Kelly  v.  Rochelle  [Tex.  Civ. 
for  injury   resulting-  from   the   sale   of   liquor  |  App.]    93   S.   W.   164. 

to    her    husband    survives    the    death    of    the  j       st.     Effect  of  abatement   on  cross  bill,   see 
principal    in    the    bond,    the    action    being   on    Fletcher,    Eq.   PI.    &   Pr.    §    958   et   seq. 
contract    and    not    in    tort.      Rev.    Pol.    Code  |       gg.     See     5     C.     L      7.     Bill    of     revivor     in 
S.   D..    §§    2839,    2849    construed.     Garrigan    v.  j  equity   or  in  nature  of  revivor,   see  Fletcher 
Huntimer    [S.    D.]    105    N.    W.    278.      The    gist    j^q  pi_   ^  pj._   §§   §48-886,   962-968. 
of   the   action   allowed    by    Rev.    Laws,    c.    99,         „„      „    ,,  ..^         .         „„    ^.     ^,     <,. 

§  4,  to  recover  payments  on  a  sale  of  securi-         «»•     Gallegos  v.   Navajos,    39   Ct.   CI.    86. 
ties,    where    no    actual    delivery    is    intended,  |       84, 85.      Strauss    v.    Merchants    Loan    &    T. 
is    for    money    had    and    received;    and    such  j  Co.,   119   111.  App.   588. 

cause   of  action   survives.      Anderson   v.   Met-         86.     Applying  Code  Civ.  Proc,    §  756.      Cal- 
ropolitan   Stock   Exch.    [Mass.]    77   N.    E.    706.  !  l<inan   v.    Keeseville,    etc.,   R.    Co.,    95   N.   Y.   S. 

73.     Richard   J.   Briggs    &   Co.    v.    E.    Lang-     51" 


hammer  &  Son   [Md.]    63  A.  198. 

74.  As  where  house  was  crushed  by 
bursting  of  reservoir,  which  resulted  also 
in  death  of  owner.  Mast  v.  Lapp  [N.  C] 
53    S.    E.    350. 

75.  Mast  v.  Lapp    [N.  C]    53   S.   E.  350. 

76.  Allen  v.  Luke,   141   F.   694. 

77.  Busiere  v.   Reilly   [Mass.]   75  N.  E.  958. 

7S.  Code  Civ.  Proc.  §  2733.  Thornton- 
Thomas  Mercantile  Co.  v.  Bretherton,  32 
Mont.    80,    80   P.    10. 

79.  Kelly  V.  Rochelle  [Tex.  Civ.  App.]  93 
R.   W.   164. 

80.  Suit  by  corporation  for  rent  and  to 
foreclose  landlord's  lien  held  one  in  equity: 
hence   action   was   not   abated   by  dissolution 


87.  Death  severs  the  liability  of  the 
promisors  and  changes  that  of  deceased,  and 
a  single  judgment  could  not  be  entered. 
Richard  J.  Elggs  &  Co.  v.  E.  Langhammer  & 
Son    [Md.]    63  A.   198. 

88.  In  an  action  upon  a  lease  for  rent 
which  occurred  after  the  deatli  of  deceased, 
his  administrator  cannot  be  joined  as  de- 
fendant with  another  person  sued  in  his  in- 
dividual capacity,  the  death  not  having  oc- 
curred since  the  commencement  of  the  suit. 
Act  March  22,  1861  (P.  L.  186),  providing  for 
continuance  of  actions  against  representa- 
tives, does  not  apply.  James  v.  Kurtz,  23 
Pa.    Super.   Ct.    304. 

89.  Gomez  v.  Scanlan   [Cal.  App.]   84  P.  50. 
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tion  commenced  by  tlie  guardian  for  their  benefit.""  In  the  case  ol  public  officer.^ 
sued  or  suing  as  such,  their  successors  are  the  proper  parties  to  continue."^  Where 
a  corporation  was  dissolved  pending  a  suit  in  equity  by  it,  and  thereafter  a  judg- 
ment was  rendered  in  its  favor,  a  new  corporation  to  which  the  trustees  of  the  first 
had  assigned  the  judgment  and  cause  of  action  was  entitled  to  revive  the  judgment 
and  enforce  it.®^ 

When  the  action  is  not  such  as  abates,  the  proper  order  is  one  of  substitution 
of  parties.^^  Defendant  should  be  allovred  opportunity  to  try  the  propriety  of  the 
proposed  revival.^*  In  ISTew  York  an  action  may  be  continued  in  the  name  of  the 
executor  without  supplemental  summons  and  complaint  upon  the  death  of  a  sole 
defendant.''^  In  South  Carolina  the  proper  practice  to  eft'ect  a  continuation  is  by 
rule  nisi  to  compel  it.®"^  The  Federal  statute,  providing  for  the  revival  of  actions 
abated  by  the  death  of  a  party  has  no  application  to  suits  in  equity.^'  So  a  defend- 
ant cannot  compel  revival  of  a  suit  in  equity  after  death  of  complainant."*  If  by 
assignment  or  devise  the  interest  of  a  deceased  complainant  in  a  suit  in  equity  has 
passed  to  another,  an  original  bill  is  necessary. ^°  A  suggestion  of  death  of  one  of 
several  co-parties  and  the  appropriate  modification  of  judgment  may  be  made  in  the 
appellate  court  where  the  surviving  parties  properly  continued  the  action,^*"*  but 
where  the  necessity  for  substitution  of  parties  occurs  in  the  trial  court  and  is  prop- 
erly refused  for  want  of  a  proper  showing,  the  appelUte  court  will  not  make  the 
substitution  on  sufficient  facts  adduced  before  it.^°^ 
Abbeeviations,  see  latest  topical  index. 


ABDUCTION.  > 


Under  most  statutes  a  taking  for  the  specified  purpose  is  all  that  is  necessary, 
accomplishment  of  such  purpose  not  being  ess'jntial.-     The  words  "^unlawful  sexual 


»0.     Shattuck  v.   Wolf    [Kan.]    S3   P.    1093. 

91.  Successor  of  sheriff  against  whom  re- 
plevin was  broug-ht  was  properly  substi- 
tuted. Mug-g-e  V.  Jackson  [Fla.]  39  So.  157. 
A  rule  nisi  directed  to  magistrates  consti- 
tuting a  court  may  be  made  absolute  against 
their  successors.  Fiscal  Court  of  Marion 
County  V.  Marion  Circuit  Court  [Ky.]  89  S. 
W.   704. 

92.  Applying  rule  in  equity  and  Rev.  St. 
1S95.  art.  1246,  providing  that  a  cause  of  ac- 
tion which  survives  does  not  abate  by  death 
of  plaintiff.  Kelly  v.  Rochelle  [Tex.  Civ. 
App.]    93  S.   W.   164. 

93.  An  order  abating  a  replevin  suit  upon 
the  suggestion  of  the  death  of  the  plaintiff 
upon  the  record  held  against  the  Illinois 
statute.  Chap.  3,  §  123,  and  Chap.  1,  §  10, 
Rev.  St.  111.  Strauss  v.  Merchants  Loan  & 
T.  Co..  119  111.  App.  588.  After  the  sugges- 
tion of  plaintiff's  death  it  was  competent  to 
continue  the  action  by  his  successor  in  in- 
terest under  statute  so  providing.  Rev.  St. 
1899,  §  756.  Overall  v.  St.,  Louis  Traction 
Co.    [Mo.   App.]    90    S.   W.    402. 

94.  An  unconditional  order  substituting 
an  alleged  successor  in  interest  of  plaintiff, 
on  suggestion  of  his  death,  without  allow- 
ing del  nCant,  who  had  not  consented,  an 
opportunity  to  show  why  the  actioii  should 
not  be  revived,  is  error,  under  Rev.  St.  1899, 
§  758.  Overall  v.  St.  Louis  Traction  Co.  [Mo. 
App.]    90   S.   W.    402. 

95.  Under  Code  Civ.  Proc.  §  760,  an  or- 
der of  continuance  and  that  summons  and 
pleadings  be  amended  to  make  the  executor 


a  party  is  sufficient.  Flannery  v.  Sahagian, 
109  App.  Div.  321,  95  N.  Y.  S.  643.  In  New 
York  the  executor  of  a  deceased  defendant 
may  on  plaintiff's  application  be  substituted 
by  order  of  the  court.  Citizens'  Nat.  Bank 
v.   Bang,   9  9  N.   Y.   S.   76. 

96.  A  proper  practice  in  a  case  of  sub- 
stitution of  parties  is  to  make  an  ex  parte 
application  based  upon  a  proper  showing  by 
affidavit  for  a  rule  to  sho\v  cause  why  the 
action  should  not  be  continued  by  or  against 
the  party  sought  to  be  substituted.  But 
any  procedure  having  substantially  the 
same  effect,  and  filling  the  requirements  of 
notice,  proof  of  necessary  facts,  and  oppor- 
tunity to  contest  such  facts,  is  sufficient. 
Marion   v.   City   Council    [S.   C]    52    S.    E.    418. 

97.  Rev.  St.  U.  S.  955.  U.  S.  Comp.  St. 
1901,    p.    697.    Brown   v.    !<  letcher,    140    F.    639. 

98.  99.     Brown    v.    Fletcher,    140    F.    639. 

100.  Comp.  Laws  Mich.  §§  10,  121,  pro- 
vides that  on  death  of  one  of  several  parties 
plaintiff  or  defendant  before  final  judgment 
the  action  may  proceed  for  or  against  the 
survivor.  Held,  where  a  party  plaintiff  died 
before  judgment  below,  proper  to  allow  sug- 
gestion of  death  after  judgment  on  appeal, 
as  of  the  time  of  the  death,  and  to  modify 
judgment  so  as  to  give  costs  against  the 
survivor  only.  Seymour  v.  Bruske  [Mich.] 
12   Det.   Leg.   N.    520,    104   N.  ^V.    691. 

101.  To  do  so  would  reverse  a  correct  de- 
cision. Marion  v.  City  Council  [S.  C]  52 
S     E    418 

1.  See  5  C.  L.  9.  See,  also,  Clark  &  Mar- 
shall  on   Crimes   [2d   Ed.]    304. 

2.  State  V.  Tucker   [Kan.]   8  4  P.   126. 


ABORTION. 
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intercourse,"  as  used  in  a  statute  defining  abduction,  mean  sexual  intercourse  out 
of  wedlock ;  ^  and  "concubinage"  means  living  together  as  husband  and  wife.* 

An  information  charging  abduction  substantially  in  the  language  of  the  stat- 
ute is  sufficient.^  The  oifense  consisting  in  the  taking  for  the  forbidden  purpose,  an 
information  is  not  bad  for  duplicity  because  it  names  several  houses  to  which  the 
woman  was  taken,^  nor  is  it  too  vague  because  it  charges  a  taking  to  a  designated 
house,  and  "to  various  other  houses,"  ^  and  proof  that  the  abducted  woman  was 
taken  to  other  houses  than  the  one  named  in  the  information  for  sexual  intercourse, 
is  admissible  as  characterizing  the  taking.^ 

In  states  making  the  detention  of  a  woman  against  her  consent,  with  intent 
to  have  sexual  intercourse,  an  offense,  it  is  not  necessary  to  actually  touch  the  woman 
in  detaining  her." 


Abetting  Crime;  Abide  the  Event;  Abodbj,  see  latest  topical  index. 

ABORTION." 

At  the  time  of  the  alleged  operation,  the  defendant  must  have  known  or  be- 
lieved the  prosecutrix  to  be  pregnant,^^  and  it  must  have  been  performed  ^vith  the 
intent  and  for  the  purpose  of  producing  a  miscarriage.^^ 

An  indictment  charging  thai  defendant  administered  certain  drugs  and  medi- 
cines and  used  certain  instruments  "calculated  to  produce  a  miscarriage,"  is  suffi- 
cient without  naming  the  drugs  or  instruments/^  and  such  indictment  is  not  double 
because  it  charges  in  the  same  count  that  several  different  means  of  procuring  a 
miscarriage  were  employed.^*    It  must  be  alleged  that  an  abortion  was  produced." 

Where  certain  drugs  were  administered,  it  is  not  error  to  submit  to  the  jury  the 
question  whether  they  were  given  to  produce  an  abortion,  though  there  is  no  direct 
evidence  upon  tbat  point.^^ 


3.  Act.  No.  134,  p.  175,  of  1890.  Not  re- 
stricted to  sexual  intercourse  made  unlaw- 
ful by  statute,  as  rape,  incest,  etc.  State  v. 
Savant    [La.]    38   So.   974. 

4.  The  time  during  which  the  relation 
continues  is  immaterial.  State  v.  Tucker 
[Kan.]    84    P.    126. 

K.  State  V.  Tucker  [Kan.]  84  P.  126.  An 
Information  which  alleges  that  defendant, 
at  a  time  and  place  specified,  did  unlaw- 
fully take  prosecutrix,  a  female  under  the 
age  of  18,  from  her  father,  without  his  con- 
sent for  the  purpose  of  concubinage,  is  suf- 
ficient under  Rev.  St.  1899,  §  1S42.  State  v. 
Jones,   19   Mo.   653,    90'  S.   W.   465. 

6.  State   V.    Savant    [La.]    38    So.    974. 

7.  The  latter  may  be  disregarded  as  sur- 
plusage.    State   V.    Savant    [La.]    38    So.    974. 

8.  State  V.   Savant   [La.]    38   So.   974. 

9.  Ky.  St.  190?,  §  1158.  Evidence  that 
defendant  rode  in  front  of  the  prosecuting 
"Witness,  both  being  on  horse-back,  and 
trrowded  her  off  the  road,  is  sufficient  deten- 
tion to  warrant  a  conviction.  Jones  v.  Com- 
monwealth   [Ky.]    89   S.   "W".   174. 

10.  See  5  C.  L.  9.  See,  also,  Clark  &  Mar- 
ishall  on  Crimes    [2d  ed.]   413. 

11.  In  the  absence  of  proof  of  such 
knowledge  or  belief,  a  conviction  is  im- 
proper. Commonwealth  v.  Nailor,  29  Pa. 
Super.  Ct.   271. 

12.  Commonwealth  v.  Nailor,  29  Pa. 
Buper.  Ct.   271. 

13.  Especially  where  the   indictment  sub- 


sequently recites  that  they  were  unknown 
to  the  grand  .iury.  Reum  v.  State  [Tex.  Cr. 
App.]    90  S.   W.   1109. 

14.  As  by  administering  drugs  and  ap- 
plying violence.  Reum  v.  State  [Tex.  Cr. 
App.]   90  S.  W.  1109. 

15.  An  indictment  charging  the  use  of 
certain  means  calculated  to  produce  a  mis- 
carriage, which  did  "then  and  tliere  cause 
an  abortion,"  is  sufficient.  Reum  v.  State 
[Tex.    Cr.    App.]    90    S.    W.    1109. 

16.  Especially  where  they  were  given  in 
connection  with  the  application  of  an  in- 
strument known  to  have  been  employed  for 
that  purpose.  Reum  v.  State  [Tex.  Cr.  App.] 
90    S.    W.    1109. 

NOTE.  Corroboration  of  -n-oiuan:  It  is 
generally  held  that  the  woman  on  whom  the 
abortion  is  performed  is,  though  voluntarily 
consenting  thereto,  the  victim  of  the  crime, 
and  not  an  accomplice  therein,  and  hence 
tliat  her  testimony  need  uot  be  corrobor- 
ated. Smith  V.  State,  99  Iowa,  26,  61  Am.. 
St.  Rep.  219;  Peoples  v.  Commonwealth,  87 
Ky.  487;  Commonwealth  v.  Boynton,  116 
Mass.  343;  Commonwealth  v.  PoUansbee,  155 
Mass.  274;  State  v.  Owens,  22  Minn.  238; 
State  V.  Hyer,  39  N.  J.  Law,  598;  People  v. 
Vedder,  98  N.  Y.  630';  Miller  v.  State,  37  Tex. 
Cr.  App.  575;  Hunter  v.  State,  38  Tex.  Cr. 
App  61.  To  the  contrary  is  People  v.  Jos- 
selyn,  39  Cal.  393,  and  see  State  v.  McCoy, 
52  Ohio  St.  157. — From  Stone  v.  State  [Ga.] 
98  Am.   St.  Rep.    179. 
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Abscoxdixg  Debtors,  see  latest  topical  index. 

ABSENTEES." 

As  an  attribute  of  government  each  state  has  power  to  provide  for  the  ad- 
ministration of  estates  within  its  jurisdiction  of  persons  presumed  from  continued 
absence  to  be  dead ;  ^*  but  such  presumption  of  death  must  be  reasonable/"  the  ad- 
ministration must  be  upon  due  notice  to  the  absentee,-^  and  provision  must  be  made 
for  the  protection  of  the  propert}'  rights  of  such  person  should  he  return,-^  or  there 
will  not  be  due  process  of  law  as  provided  by  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  Where  property  is  sold  under  an  absentee's  act, 
actions  to  recover  such  property  for  defects  in  the  sale  must  in  Indiana  be  brought 
within  five  years  from  the  date  of  sale.^- 

ABSTRACTS   OF  TITLE. »» 

Abstracts  of  title  are  secondary  evidence  and  are  not  admissible  to  show  chain 
of  title  without  the  laying  of  a  proper  foundation,  by  proof  of  inability  to  produce 
original  deeds.^* 

Abuse  of  Peocess;  Abutting  Owners;  Acceptance,  see  latest  topical  index. 

ACCESSION  AJTD  C03VPUSI0N  OF  PROPERTY.** 

The  mere  commingling  of  goods  by  an  owner  with  those  of  another  does  not 
destroy  the  o-\ATier's  property  rights  unless  the  identity  of  the  goods  be  thereby  lost 
or  unless  such  commingling  was  done  with  a  fraudulent  intent  and  purpose,^^  but 
he  who  commingles  his  goods  with  those  of  another  has  the  burden  of  identifying 
his  own.-' 

MeteoHtes  or  aerolites  are  regarded  as  realty  belonging  to  the  owner  of  the 
land  on  which-  they  are  found,  whether  buried  in  the  earth  or  not,  in  the  absence 
of  proof  of  severance.^^ 


IT.     See   5    C.   L.    10. 

IS.  Cunnius  v.  Reading  School  Dist.,  198 
U.  S.  458,  49  Law.  Ed.  1125;  Barton  v.  Kim- 
merley    [Ind.]    76   K.   E.   250. 

1».  A  pres-umption  based  upon  seven 
years  of  continued  absence  is  reasonable. 
Cunnius  v.  Reading-  School  District,  198  U. 
S.    458,    49   Law.  Ed.   1125. 

20.  A  published  notice  for  four  succes- 
sive weeks  of  the  intended  administration, 
followed  by  a  notice  for  two  successive 
weeks  allowing  a  period  of  twelve  weeks 
within  which  to  rebut  the  presumption  of 
<ieath,  is  sufficient.  Cunnius  v.  Reading 
School  Dist.,  198  U.  S.  458,  49  Law.  Ed.  1125; 
Selden's  Ex'r  v.  Kennedy   [Va.]    52  S.   E.    635. 

21.  A  statute  authorizing  the  revocation 
of  the  administration  at  any  time  upon 
proof  that  the  absentee  is  in  fact  living,  a 
return  of  the  property  by  the  distributees, 
and  providing  a  bond  for  such  return,  is  a 
sufficient  safeguard  of  the  property  rights 
of  the  absentee.  Cunnius  v.  Reading  School 
Dist.,    198   U.   S.    458,    49   Law.    Ed.    1125. 

Note:  This  requirement  would  seem  to  be 
fatal  to  most  of  the  statutes  on  this  sub- 
ject. Neither  that  upheld  in  Selden's  Ex'r 
V.  Kennedy  [Va.]  52  S.  E.  635,  nor  that 
sustained  in  Romy  v.  State,  32  Ind.  146, 
67    N.   E.    998    (see    3    ch.    13)    contain    such   a 


provision.  The  statutes  of  many  other 
states  fail  not  only  in  this  respect  but  in  not 
providing  for  a  special  hearing  and  notice  to 
the  absentee. 

22.  Burns'  Ann.  St.  1901,  5  294.  Barton  v. 
Kimmerley    [Ind.]   76  N.  E.  250. 

23.  See  5  C.  L.  11.  Duty  of  vendor  to 
furnish  abstract,  see  Vendors  and  Purchas- 
ers, 6  C.  L.  1781.  Registration  under  Torrens 
System,  see  Notice  and  Record  of  Title,  6  C.  L. 
814. 

24.  Glos  v.  Holberg  [111.]   77  N.  E.  80. 

25.  See  5  C.  L.  12.  See,  also.  Fixtures,  5 
C.  L.  1431;  Riparian  Owners,  6  C.  L.  1313  (Ac- 
cretion). 

26.  Instructions  that  plaintiff  could  not 
recover  against  a  sheriff  for  attaching  goods 
unless  they  -^^^ere  all  his  own,  or  if  plaintiff 
knowingly  intermingled  goods  of  another 
with  his  own,  properly  refused.  McClendon 
V.  McKissack   [Ala.]    38  So.   1020. 

27.  Kelly-Goodfellow  Shoe  Co.  v.  Sally, 
114  Mo.  App.  222,  89  S.  ^V.  889.  And  see  note 
Stone  V.  Marshall  Oil  Co.  [Pa,]  101  Am.  St. 
Rep.   913. 

28.  Mere  tradition  that  the  Indians  rev- 
erenced an  irregularly  shaped  mass  of  iron 
found  upon  the  surface  of  the  earth,  washed 
their  faces  in  it,  and  treated  it  as  a  magic 
or  medicine  rock,  and   that   it  contained  pot- 
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Right  to  recover  tlie  value  of  improvements  made  on  lands  of  another.-^ — Stat- 
utes authorizing  a  recovery  for  improvements  are  not  retroactive/"  and  the  burden 
is  on  the  party  claiming  the  compensation  to  show  the  dates  when  the  several  im- 
provements were  made.^^  A  trespasser  who,  prior  to  the  commencement  of  con- 
demnation proceedings,  makes  permanent  improvements  upon  land,  is  liable  to  the 
owner  thereof,  in  subsequent  proceedings,  for  the  value  of  the  land  so  improvcd.^^ 

Accessories;  Accident;  Accommodatiox  Paper;  Accomplices,  see  latest  topical  index. 

ACCORD   AXD    SATISFACTION. 


1.      The  Accord    (10). 

A.  In   general    (10). 

B.  The   Consideration    (14). 


C.   Fraud,   Mistake,   and  Duress    (15). 

2.  Satisfaction    or    Discliarge    (17). 

3.  Pleadiug'!^,   Ls.sues,   and   Proof   (17). 


This  topic  does  not  include  cases  of  composition  with  creditors,^^  novation,^*  or 
of  releases,^^  except  in  so  far  as  such  transactions  are  also  accords,^*^  nor  the  gen- 
eral law  of  payment  and  tender.^^ 

§  1.  The  accord.  A.  In  general.^^ — An  accord  and  satisfaction  is  an  executed 
agreement  ^^  substituted  between  the  parties  in  satisfaction  of  a  former  agreement,*** 
or  made  in  adjustment  of  a  former  difficult}^  or  dispute.*^  It  is  binding  on  all  the 
parties  *^  and  constitutes  a  valid  affirmative  defense  *^  to  an  action  on  the  original 
obligation.  Like  every  contract,  an  accord  depends  on  the  meeting  of  the  minds 
of  the  parties  **  and  is  no  broader  than  their  mutual  intent,*''  but  the  policy  of  the 


holes  believed  to  be  made  by  the  Indians, 
was  insufficient  to  show  that  they  had  sev- 
ered the  meteorite  from  the  realty  and 
thereafter  abandoned  it  so  as  to  entitle  de- 
fendant to  hold  it  as  the  next  finder.  Ore- 
g-on  Iron  Co.  v.  Hughes  [Or.]  81  P.  572,  cit- 
ing Goddard  v.  Wlnchell,  S6  Iowa,  71,  17  L. 
R.  A.  788. 

29.  See  5  C.  L,.  12.  See,  also,  Ejectment, 
5  C.  L>.   1064. 

30.  Laws  1903,  p.  262,  c.  137.  Barton  v. 
W^'ickizer  [Wash.]  83  P.  312;  Monk  v.  Duell 
[Wash.]  83  P.  313. 

31.  Monk  V.  Duell    [Wash.]    83   P.   313. 

32.  A  municipality  having  wrongfully 
erected  waterworks  upon  the  land  of  an- 
other before  the  commencement  of  condem- 
nation proceedings,  the  owner  of  the  land 
was  entitled  in  subsequent  proceedings  to 
be  awarded  the  value  of  the  land  as  in- 
creased by  the  structures  wrongfully  erected 
but  not  the  cost  of  the  structures  or  their 
value  to  the  municipality.  Village  of  St. 
Johnsville  v.   Smith    [N.  T.]   77  N.   E.   617. 

33.  See  Composition  with  Creditors,  5  C. 
L.    608. 

34.  See  Novation,  6  C.  L..  826. 

35.  See  Releases,  6  C.  L.   1286. 

36.  See  1  C.  L.   8,  n.   43. 

37.  See  Payment  and  Tender,    6   C.   L.   937. 

38.  See   5   C.   L.    14. 

39.  Bankers'  Union  of  the  World  v.  Fava- 
lora  [Neb.]  102  N.  W.  1013;  Kinney  v.  Broth- 
erhood of  American  Yeomen  [N.  D.]  106  N. 
W.  44;  Burr's  Damascus  Tool  Works  v. 
Peninsular  Tool  Mfg.  Co.  [Mich.]  12  Det. 
Leg.  N.  754,  105  N.  W.  858;  Manley  v.  Ver- 
mont Mut.  Fire  Ins.  Co.    [Vt.]   62  A.  1020. 

40.  The  surrender  and  cancellation  of  a 
note  and  mortgage  in  consideration  of  a 
new     agreement,      under     which      defendant 


agreed  to  pay  a  smaller  amount  of  money 
and  assumed  an  uncertain  obligation  of  sup- 
porting his  father  until  the  latter's  death, 
constitutes  an  accord  and  satisfaction.  Mc- 
Giverin  v.   Keefe   [Iowa]    106  N.   W.   369. 

Di^itingrul.shed  from  an  account  stated 
which  is  an  agreement  fixing  amount  due 
on  former  transactions  between  the  parties 
thereto  and  promising  payment.  Banker's 
Union  of  the  World  v.  Favalora  [Neb.]  102 
N.  W.  1013. 

41.  Canton  Union  Coal  Co.  v.  Parlin  & 
Orendorff  Co.,    117  111.   App.   622. 

42.  Where  one  defendant  agreed  to  the 
settlement  of  a  suit  by  which  she  was  to 
have  possession  of  the  land  for  life  paying 
taxes,  insurance  and  making  repairs,  she 
cannot  terminate  this  agreement  by  con- 
senting to  a  partition.  O'Shaughnessy  v. 
O'Shaughnessy,  97  N.  Y.  S.  1126.  Where  by 
a  tri-party  agreement  defendant  indorsed 
notes  given  by  a  third  party  to  plaintiff  in 
compromise  of  their  claim,  under  which 
compromise  the  plaintiff  was  entitled  to  col- 
lect of  the  third  party  the  entire  original 
claim  in  case  of  default  on  any  of  the  notes, 
the  defendant  w^as  nevertheless  liable  as  an 
indorser.      Gallice  v.  Crilly,   143   F.    178. 

43.  Johnson  v.  Berdo  [Iowa]  106  N.  W. 
609. 

44.  Where  defendant  agreed  with  de- 
ceased to  surrender  one-third  of-  a  crop  for 
two  successive  years  in  discharge  of  a  note, 
being  an  accord,  a  later  agreement  between 
the  defendant  and  a  third  person  to  apply 
one-third  of  the  crop  on  the  note,  it  being 
insisted  by  defendant  that  thife  contract 
should  not  supersede  the  former,  would  not 
constitute  a  merger  of  the  two  so  as  to  give 
plaintiff  a  cause  of  action  on  the  note  for 
the   balance   not   paid   by   the   two  one-third 
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law  being  to  end  disputes  the  accord  -will  be  given  a  liberal  interpretation/^  and  if 
settlement  is  general,  it  will  be  presumed  that  all  matters  of  difference  between  the 
parties  are  included.*''    A  mere  executory  accord,  unless  it  operates  as  a  novation  *® 


shares  of  the  crop.  Walsh  v.  Lunney  [Neb.] 
106  N.  "W.  447.  An  oral  agreement  whereby 
a  seller  agrees  to  receive  a  sum  in  gross  on 
account  and  receive  the  remainder  in  instal- 
ments superseding  an  original  agreement  as 
to  time  and  manner  of  payment,  does  not 
extinguish  the  original  book-account  debt 
so  as  to  prevent  suit  thereon,  nor  Is  it  par- 
allel to  an  accord  and  satisfaction.  "Weiss 
V.  Marks.  23  Pa.  Super.  Ct.  602.  A  debtor 
sent  a  check  to  his  creditor  for  the  amount 
owing  him,  less  the  amount  claimed  as  a 
set-off  by  debtor  for  breacli  of  contract  by 
creditor,  -without  notifying  the  latter  that 
such  check  was  intended  as  a  settlement  in 
full,  or  that  its  acceptance  would  be  consid- 
ered a  satisfaction  of  all  demands — not  an 
accord  and  satisfaction.  West  Point  Cotton 
Mills  V.  Blythe.  29  Pa.  Super.  Ct.  642.  In- 
tention a  question  for  jury.  Mayo  v.  Leigh- 
ton  [Me.]  63  A.  298.  Where  a  mining  expert 
and  a  capitalist  entered  into  a  contract 
whereby  whatever  property  was  purchased 
should  be  owned  jointly,  the  capitalist's 
share  to  be  two-thirds,  in  consequence  of 
which  the  capitalist  purcliased  a  1-4  inter- 
est in  a  mine  on  the  recommendation  of  the 
expert,  and  a  short  time  thereafter  the  pur- 
chasers jointly  gave  the  expert  |1,000  in 
recognition  of  his  services,  and  stated  in  a 
letter  that  although  he  admitted  having  no 
claim  against  the  co-owners  of  the  mine 
they  nevertheless  intended  to  reward  him 
liberally  in  the  future,  if  the  mine  war- 
ranted it,  this  was  not  a  settlement  in  lieu 
of  the  expert's  one-third  interest  in  the  cap- 
italist's one-fourth  ownership  of  the  prop- 
erty under  their  contract.  Rutan  v.  Hack 
[Utah]  83  P.  833.  Where  a  son  for  many 
years  both  before  and  after  majority  gave 
large  sums  of  money  to  his  mother  to  hold 
for  him  in  trust  and  on  request  she  gives 
him  $15,000  before  his  marriage  without  any 
agreement  as  to  the  balance  of  the  fund  in 
her  hands,  the  exact  amount  of  which  the 
son  had  no  means  of  knowing,  this  does  not 
amount  to  an  accord  and  satisfaction,  pre- 
venting his  recovery  of  the  balance  from  his 
father  on  his  mother's  death.  Jacobs  v.  Ja- 
cobs [Iowa]  104  N.  W.  489.  Question  of  set- 
tlement is  for  jury  on  conflicting  evidence. 
Pagan  v.  Port  Pitt  Gas  Co.,  27  Pa.  Super.  Ct. 
75. 

45,  The  settlement  of  a  suit  brought  on 
a  contract  for  the  balance  due  for  fruit  de- 
livered is  not  a  bar  to  suit  subsequently 
brought  on  same  contract  for  fruit  subse- 
quently offered  and  refused.  Willson  v. 
Gregory  [Cal.  App.]  84  P.  356.  An  agree- 
ment to  trade  certain  deeds  and  notes  for 
other  notes  and  a  mortgage  is  not  an  accord 
and  satisfaction  of  damages  for  breach  of  a 
contract,  unless  so  intended.  Mayo  v.  Leigh- 
ton  [Me.]  63  A.  298.  The  compromise  by  an 
administrator  of  a  suit  brought  by  creditors 
of  decedent  against  a  certain  defendant,  for 
fraudulent  transfers  of  land,  does  not  bar  a 
suit  by  lieirs  of  decedent  against  the  same 
defendant  to  set  aside  other  fraudulent 
transactions  had  between  decedent  and  de- 
fendant.     Marsh    v.    Marsh     [Vt.]     63    A.    159. 


The  settlement  of  a  suit  for  damages  for 
wrongful  detention  of  property  stipulated 
that  it  did  not  cover  damages  plaintiff  might 
have  against  defendant's  grantee  for  the 
same  cause,  and  was  not  a  bar  to  an  action 
against  such  grantee  for  damages  for 
wrongful  detention.  Meriwether  v.  Howe 
[Kan.]  82  P.  723.  Payment  of  a  contractor 
and  acceptance  by  city  of  his  work  is  not 
an  accord  and  satisfaction  such  as  to  pre- 
vent city  from  recovering  against  contractor 
and  his  surety  for  damages  city  was  com- 
pelled to  pay  subsequently,  through  negli- 
gence of  contractor  in  leaving  an  excavation 
in  the  street  unguarded,  unless  such  pay- 
ment and  acceptance  was  made  in  contem- 
plation of  the  liability  for.  damages  or  its 
purpose  actually  was  to  settle  all  their  dif- 
ferences. City  of  Spokane  v.  Costello 
[Wash.]    84   P.    652. 

46.  Haj-don  A".  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  93  S.  "\,\".  833.  A  contract  of  settle- 
ment will  be  upheld  whenever  possible. 
Billau  v.  Kern  [Iowa]  107  X.  W.  307.  An 
agreement  voluntarily  entered  into  in  set- 
tlement and  as  a  compromise  of  a  dispute, 
will  be  enforced.  Dickev  v.  Jackson  [Or.] 
84  P.   701. 

47.  Johnson  v.  Berdo  [Iowa]  106  N.  W. 
609.  Demand  by  plaintiff's  attorney  of  her 
personal  property  and  the  turning  over  to 
him  of  a  part  of  it  did  not  constitute  a  set- 
tlement of  all  controversies  between  the 
parties  so  as  to  bar  plaintiff's  recovery  for 
services  or  any  property  of  her's  retained 
because  it  could  not  be  conveniently  taken 
away.  McMorrow  v.  Dowell  [Mo.  App.]  90 
S.  W.  728.  A  settlement,  whereby  plaintiff 
was  to  receive  $180,000  net  and  10  per  cent 
of  the  proceeds  of  an  estate  at  the  time  of 
distribution  over  $1,200,000,  entitled  her  to 
her  10  per  cent  of  tho  excess,  regardless  of 
wiiether  it  c^me  from  the  principal  or  the 
income,  since  both  must  be  accounted  for. 
Chauvet  v.  Ives,  104  App.  Div.  303,  93  N.  Y. 
S.  744.  Where  settlement  was  made  by  a 
city  v.-ith  a  wife  for  injuries  to  her  from  de- 
fective sidewalk,  whereby  items  were  paid 
which  the  plaintiff,  her  husband,  was  enti- 
tled to  collect  and  he  accepted  the  same  and 
expressed  himself  as  completely  satisfied 
with  the  settlement,  lie  cannot  later  bring 
action  for  loss  of  ■wife's  services,  altliough 
he  was  not  present  at  the  settlement  and  did 
not  autliorize  signing  of  release.  Savory  v. 
North  East  Borough,  26  Pa.  Super.  Ct.   1. 

4S.  However,  in  New  York  a  specific  and 
final  agreement  to  pay  a  sum  less  than  an 
iminatured  and  contingent  but  specific  obli- 
gation, though  oral  and  unexecuted,  is  en- 
forceable as  a  novation,  although  not  as  an 
accord.  Defendant  agreed  to  pay  plaintiff 
$8,600  on  completion  of  a  certain  roof.  Be- 
fore roof  was  completed  the  plaintiff  agreed 
to  receive  presently  $2,500;  now  he  sues  for 
$8,600;  defendant  sets  up  the  agreement  to 
accept  $2,500,  and  defense  is  held  valid. 
Bandman  v.  Finn  [N.  Y.]  78  N.  E.  175.  And 
see  Manley  v.  Vermont  Mut.  Fire  Ins.  Co. 
[Vt.]    62    A.    1020. 
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or  a  liquidation  of  an  unliquidated  indebtedness/^  is  of  no  avail  without  perform- 
ance by  satisfaction  ^^  in  full,^^  and  acceptance  is  in  complete  settlement/'^  and 


49.  The  rule  that  an  executory  agreement 
for  accord,  until  performed,  does  not  consti- 
tute a  defense,  which  aUvays  obtains  in  the 
case  of  a  conceded  debt,  does  not  apply  to 
an  agreement  or  compromise  of  a  disputed 
claim.  Bandman  v.  Finn  [N.  Y.]  78  N.  E. 
175. 

50.  Mayo  V.  Leighton  [Me.]  63  A.  298; 
Kinney  v.  Brotherhood  of  American  Yeomen 
[N.  D.]  106  N.  W.  44;  Burr's  Damascus  Tool 
Works  V.  Peninsular  Tool  Mfg.  Co.  [Mich.] 
12  Det.  Leg-.  N.  754,  105  N.  W.  858;  Manley 
V.  Vermont  Mut.  Fire  Ins.  Co.  [Vt.]  62  A. 
1020.  An  accord  to  be  enforceable  must  be 
in  full  satisfaction  and  executed.  Bankers' 
Union  of  the  World  v.  Favalora  [Neb.]  102 
N.  W.  1013.  An  agreement  between  insured 
and  company  adjuster  as  to  amount  of  loss 
which  company  allows  and  promises  to  send 
check  for,  which  check  is  never  received  is 
an  accord  unexecuted.  Manley  v.  Vermont 
Mut.   Fire  Ins.  Co.    [Vt.]    62  A.   1020. 

'Jiote:  Accord  and  satisfaction  is  an 
agreement  whereby  the  right  of  action  aris- 
ing from  breach  of  contract  is  discharged. 
Such  an  agreement,  resting  in  parol,  must 
be  supported  by  a  sufficient  consideration, 
and,  moreover,  the  consideration  must,  as  a 
rule,  be  executed  in  favor  of  the  party  en- 
titled to  sue;  otherwise,  it  is  an  accord 
without  satisfaction,  and  does  not  ordinarily 
discharge  the  right  of  action.  Bayley  v. 
Homan,  3  Bing.  N.  C.  915,  920;  McManus  v. 
Bark,  L.  R.  5  Exch.  65;  Lynn  v.  Bruce,  2  H. 
Bl.  317;  Langdell,  Cas.  Cont.  399;  Case  v. 
Barber,  T.  Raym.  450;  Allen  v.  Harris,  1  L,d. 
Raym.  122;  Hemmingway  v.  Stansdell,  106 
U.  S.  399,  27  Law  Ed.  245;  Simmons  v.  Ham- 
ilton, 56  Cal.  493;  Troutman  v.  Lucas,  63  Ga. 
466;  Ogilvie  v.  Hallam,  58  Iowa,  714;  John- 
son's Adm'r  v.  Hunt,  81  Ky.  321;  Browning 
V.  Crouse,  43  Mich.  489;  Lankton  v.  Stewart, 
27  Minn.  346;  Nassoiy  v.  Tomlinson,  148  N. 
Y.  326,  51  Am.  St.  Rep.  695;  Kromer  v.  Heim, 
75  N.  Y.  574,  31  Am.  Rep.  491,  Huffcut  &  W. 
Am.  Cas.  Cont.  627 r  Mitchell  -v.  Hawley,  4 
[N.  Y.]  414,  47  Am.  Dec.  260;  Frost  v.  John- 
son, 8  Ohio,  393;  Hosier  v.  Hursh,  151  Pa. 
415;  Pettis  v.  Ray,  12  R.  I.  344;  Schlitz  v. 
Meyer,  61  Wis.  418.  See  Steeds  v.  Steeds,  22 
Q.  B.  Div.  537;  Foakes  v.  Beer,  9  App.  Cas. 
605;  Blake's  Case,  6  Coke,  43ta;  James  v. 
Isaacs,  12  C.  B.  791;  Alden  v.  Thurber,  149 
Mass.  271,  Huffcut  &  W.  Am.  Cas.  Cont.  630; 
Savage  v.  Blanchard,  148  Mass.  848.  While 
this  is  the  general  rule,  yet  an  agreement  to 
accept  an  independent  executory  contract  in 
satisfaction  of  a  right  of  action  is  a  suffi- 
cient discharge.  In  other  words,  an  accord 
with  mutual  provisions  to  perform  is  good. 
Tliis  is  not  inconsistent  with  the  principle 
that  an  accord,  to  bar  an  action,  must  be 
executed.  The  mutual  promises  are  re- 
garded as  an  execution  of  the  accord. 
Whitsett  v.  Clayton,  5  Colo.  476;  Schweider 
V.  Lang,  29  Minn.  254,  43  Am.  Rep.  202; 
Jones  V.  Perkins,  29  Miss.  139,  64  Am,  Dec. 
136;  Heirn  v.  Carron,  11  Smedes  &  M.  [Miss.] 
361,  49  Am.  Dec.  65;  Nassoiy  v.  Tomlinson, 
148  N.  Y.  326,  51  Am.  St.  Rep.  695;  Morehouse 
v.  Second  Nat.  Bank  of  Oswego,  98  N.  Y. 
503:  Davis  v.  Spencer,  24  N.  Y.  386-391;  Bil- 
lings   V.    Vanderbeck,    23    Barb.    [N.    Y.]    546; 


Christie  v.  Craige,  20  Pa.  430;  Bradshaw  v. 
Davis,  12  Tex.  336;  Babcock  v.  Hawkins,  23 
Vt.  561.  The  satisfaction  may  con.sist  in  the 
acquisition  of  a  new  right  against  the 
debtor,  as  -where  the  creditor  accepts  a  ne- 
gotable  instrument  from  the  debtor  in  pay- 
ment of  an  open  account.  Varney  v.  Con- 
ery,  77  Me.  527;  Guild  v.  Butler,  127  Mass. 
386;  Mason  v.  Campbell,  27  Minn.  54;  Ben- 
nett v.  Hill,  14  R.  I.  322;  Babcock  v.  Hawk- 
ins, 23  Vt.  561.  If  a  check  sent  by  a  debtor 
purports  to  be  in  full  payment  of  a  liqui- 
dated demand,  and  the  creditor  accepts  and 
collects  it,  he  is  precluded  from  afterwards 
asserting  that  a  balance  remains  unpaid 
(Bidder  v.  Bridges,  37  Ch.  Div.  406;  Ander- 
son V.  Standard  Granite  Co.,  92  Me.  429,  69 
Am.  St.  Rep.  522;  Nassoiy  v.  Tomlinson,  148 
N.  Y.  326,  51  Am.  St.  Rep.  695.  Contra. 
Meyer  v.  Green,  21  Ind.  App.  139,  69  Am. 
St.  Rep.  344;  Curran  v.  Rummell,  118  Mass. 
482.  And  see  Day  v.  McDea,  22  Q.  B.  Div. 
610),  or  of  new  rights  against  the  debtor 
and  third  persons,  as  in  the  case  of  a  com- 
position with  creditors  (Goddard  v.  O'Brien, 
9  Q.  B.  Div.  40;  Good  v.  Cheesman,  2  Barn. 
&  Ad.  328;  Evans  v.  Powis,  1  Exch.  601. 
See,  however,  In  re  Katton,  7  Ch.  App.  723), 
or  of  something  different  in  kind  from  that 
which  the  debtor  was  already  bound  by  the 
original  contract  to  perform  (McCreery  v. 
Day,  119  N.  Y.  1,  16  Am.  St.  Rep.  793,  Huff- 
cut &  W.  Am.  Cas.  Cont.  524;  Dreifus  v. 
Columbian  Exposition  Salvage  Co.,  194  Pa. 
475,  75  Am.  St.  Rep.  704.  See  Gordon  v. 
Moore,  44  Ark.  349,  51  Am.  Rep.  606).  The 
injured  party  must  not  only  have  obtained 
what  he  bargained  for  in  lieu  of  his  right  of 
action,  but  also  have  accepted  it  in  satis- 
faction of  his  claim;  otherwise,  there  is  no 
discharge.  Anson,  Cont.  [4th  Ed.]  315; 
Preston  v:  Grant,  34  Vt.  201. — Prom  Hammon 
on  Contracts,  p.    943. 

51.  On  part  payment  of  an  accord,  the 
plaintiff  may  retain  the  money  as  partial 
payinent  of  original  claim  and  sue  for  bal- 
ance, disregarding  the  accord,  or  return  the 
amount  paid  and  sue  for  entire  original 
claim.  Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W.  44.  Complete 
execution  or  performance  necessary.  Mayo 
V.  Leighton  [Me.]  63  A.  298.  Where  offers 
of  settlement  on  insurance  policies  w^ere 
merely  tentative  and  part  payment  by  one 
of  three  comipanies  was  returned,  there  was 
no  legal  accord  and  satisfaction.  Lake  Su- 
perior Produce  &  Cold  Storage  Co.  v.  Con- 
cordia Fire  Ins.  Co.  |Minn.]  104  N.  W.  560. 
Retention  of  drafts  sent  by  two  companies 
under  a  tentative  settlement  between  plain- 
tiff and  tliree  insurance  companies,  in  the 
hope  that  the  third  would  also  pay,  does  not 
amount  to  a  payment,  wiiere  drafts  were 
not  cashed  and  were  turned  into  court  on 
beginning  of  suit.     Id. 

53.  Byrnes  v.  Byrnes,  92  Minn.  73,  99  N. 
W.  426.  In  order  to  support  a  plea  of  ac- 
cord and  satisfaction,  pas^ment  must  be  re- 
ceived as  well  as  tendered.  Mayo  v.  Leigh- 
ton  [Me.]  63  A.  298.  The  statement  that  ap- 
pellant might  pay  what  lie  pleased  and  they 
would  scrap  for  the  remainder,  and  the  ac- 
ceptance  by    appellee   of   a  check   for   ?194.46 
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until  such  performance  is  subject  to  revocation. ^^  An  accord  and  satisfaction  ordi- 
narily results  from  the  retention  of  a  sum  tendered  in  full  settlement.^*  Payment 
of  a  part  of  a  liquidated  debt  is  generally  no  satisfaction  of  the  whole,^^  and  cer- 
tainly payment  of  a  part  of  a  debt  never  discharges  the  whole  without  an  agreement 
to  release  the  remainder,  and  an  acceptance  of  the  payment  as  an  accord  and  sat- 
isfaction.^® But  wliere  a  sum  is  tendered  as  in  full,  payee  cannot,  by  notice  that  he 
does  not  accept  the  condition,  evade  or  modify  it,  so  as  to  enable  him  to  retain  check 
without  being  bound  by  the  condition,"^'  and  failure  to  return  the  payment  is  not 


at  the  end  of  an  angry  dispute  in  which  ap- 
pellee claimed  $2,U0O  was  not  an  accord  and 
satisfaction  in  the  absence  of  any  memo- 
randum, receipt,  or  other  evidence  that  the 
payment  was  in  full.  Lilly  v.  Lilly,  Bo- 
gardus  &  Co.,  39  "«^ash.  337,  81  P.  852. 
VN'here  a  purchaser  of  coal  refused  to  accept 
any  further  shipments  because  not  of  the 
quality  which  the  contract  called  for  and  on 
request  sent  a  check  "in  full  satisfaction  of 
account  to  date,"  the  items  for  shipments 
rejected  being'  stricken  out  in  the  account, 
accord  and  satisfaction  for  entire  contract 
was  not  established  so  as  to  preclude  re- 
covery of  damages  for  breach  of  contract. 
Ginn  v.  Clark  Coal  Co.  [Mich.]  12  Det.  Leg. 
N.  1012,  106  N.  'W.  867.  Neither  offer  to  per- 
form nor  tender  is  sufRcient.  Mayo  v. 
Leighton   [Me.]    63  A.  298. 

53.  An  accord,  until  executed  by  satisfac- 
tion, may  be  revoked  at  the  will  of  either 
party  without  assigning  any  reason  or 
cause.  Kinney  v.  Brotherhood  of  American 
Yeomen   [N.  D.]   106  N.  W.  44. 

54.  Payment  and  acceptance  of  a  sum 
less  than  claimed,  as  in  full  of  an  unliqui- 
dated claim.  Hand  Lumber  Co.  v.  Hall 
[Ala.]  41  So.  78.  The  acceptance  of  a  state- 
ment and  check  in  settlement  of  a  disputed 
claim  would  in  law  be  an  accord  and  satis- 
faction. Beaver  v.  Porter  [Iowa]  105  N.  W. 
.:I46.  An  offer  of  certain  sums  to  settle  a 
disputed  claim,  on  condition  that  it  operate 
as  a  settlement  in  full,  and  its  acceptance, 
is  an  acocrd  and  satisfaction.  Canton  Union 
Coal  Co.  V.  Parlin  &  Orendorff  Co.,  117  111. 
App.  622.  Acceptance  and  retention  of  a 
lump  sum  in  settlement  of  an  itemized  ac- 
count greater  in  amount  than  the  sura  re- 
ceived is  an  accord  and  satisfaction,  as 
where  an  officer  brought  an  itemized  account 
for  $152  to  county,  was  allowed  In  gross 
1100,  which  he  accepted  and  retained,  but 
later  brought  action  for  allowance  of  bill  by 
items.  Hunt  v.  Franklin  County  Ccm'rs 
[Me.]  62  A.  213.  Where  amount  due  was  in 
dispute,  defendant  might  stipulate  on  his 
check  that  it  was  sent  for  "payment  in  full." 
St.  Regis  Paper  Co.  v.  Tonawanda  Board  & 
Paper  Co.,  107  App.  Div.  90,  94  N.  Y.  S. 
946.  Amount  due  being  in  dispute,  the  offer 
of  an  amount  in  settlement,  its  acceptance 
and  the  signing  of  a  receipt  in  full  therefor, 
is  a  valid  compromise.  Earle  v.  Berry  [R. 
I.]  61  A.  671.  Acceptance  of  check  given 
for  settlement  of  acountt  in  full,  and  reten- 
tion of  proceeds  ordinarily  amounts  to  an 
accord  and  satisfaction.  George  W.  Linn 
Co.  V.  Harris,  118  111.  App.  5.  A  check  was 
sent  an  attorney  for  services  "in  full  of  all 
accounts"  which  he  refused  to  accept,  later 
a  check  was  sent  him,  accompanied  by  a 
voucher  which  stated  that  check  was  in  full 
of  all  services,  and  the  check  recited  that  it 


covered  the  accompanying  voucher.  The  at- 
torney accepted  and  cashed  check,  but  re- 
fused to  sign  and  return  voucher  and 
brought  this  action  for  the  balance  of  his 
claim.  Held  that  acceptance  and  retaining 
of  check  constituted  accord  and  satisfaction, 
as  his  claim  was  unliquidated.  Hand  Lum- 
ber Co.  V.  Hall  [Ala.]  41  So.  78.  Where  a 
check  is  marked  as  payment  in  full  of  rent, 
though  less  than  contractual  amount,  the 
reductions  being  on  consideration  of  certain 
repairs  by  lessee,  and  the  lessor  retains  the 
checks  but  insists  that  payment  is  on  ac- 
count only  and  that  the  reduction  was 
granted  only  temporarily  during  the  sum- 
mer months,  it  will  be  an  accord  and  satis- 
faction. Snow  V.  Griesheimer  [111.]  77  N. 
B.    110. 

55.  Byrnes  v.  Byrnes,  92  Minn.  73,  99  N. 
W.  426.  A  debtor  held  not  relieved  from 
paying  one  note  by  the  payment  of  others. 
Siewing  v.  Tacke,  112  Mo.  App.  414,  86  S.  W. 
1103.  Where  an  administratrix  becausQ  of  a 
dispute  as  to  date  of  birth  of  decedent  which 
would  vary  liability  of  insurance  company 
compromised  claim  on  policy  for  $400 
whereas  $1,000  was  actually  due  thereunder, 
the  subsequent  administrator  d.  b.  n.  could 
recover  balance  due  under  the  policy.  Pru- 
dential Ins.  Co.  v.  Cottingham  [Md.]  63  A. 
359. 

56.  Byrnes  v.  Byrnes,  92  Minn.  73,  99  N. 
W.   426. 

57.  George  W.  Linn  Co.  v.  Harris,  118  111. 
App.  5.  Using  a  clieck  and  depleting  the  de- 
fendant's acount  with  the  drawee  for  the 
amount,  constitutes  an  acceptance  of  the 
clieck  and  the  conditions  on  which  it  -was 
given.  St.  Regis  Paper  Co.  v.  Tonawanda 
Board  &  Paper  Co.,  107  App.  Div.  90,  94  N. 
Y.  S.  946.  Where  debtor  offers  a  check  for 
payment  in  full,  and  payee  accepts  and  re- 
tains it  on  account  but  refuses  to  accept 
condition,  such  condition  is  nevertheless 
binding  and  it  is  not  the  duty  of  the  debtor 
to  ask  for  a  return  of  the  check.  Canton 
Union  Coal  Co.  v.  Parlin  &  Orendorff,  117 
111.  App.  622.  An  acceptance  of  a  check  of- 
fered as  payment  in  full  of  a  disputed  claim 
amounts  to  a  settlement  though  creditor 
protests  that  it  is  not  payment  in  full  and 
that  he  does  not  accept  it  as  such.  Snow  v. 
Griesheimer  [111.]  77  N.  B.  110.  If  he  wishes 
to  refuse  condition,  he  must  return  check  or 
proceeds.  George  W.  Linn  Co.  v.  Harris, 
118  111.  App.  5.  Check  must  be  rejected  or 
accepted  with  condition  imposed.  St.  Regis 
Paper  Co.  v.  Tonawanda  Board  &  Paper  Co., 
107  App.  Div.  90.  94  N.  Y.  S.  946.  In  a  dl.s- 
puted  account  a  check  offered  by  the  debtor 
for  settlement  in  full  must  be  accepted  by 
creditor  on  conditions  offered,  or  rejected, 
altogether.  Snow  v.  Griesheimer  [111]  77 
N.   E.    110.      Receipt    of  part   payment    of  dis- 
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excused  by  inability  of  payee  to  read  and  tlius  to  ascertain  that  cheek  is  "in  full 
settlement  of  account,''  °^  for  it  is  the  duty  of  every  person  to  ascertain  whether  or 
not  a  check  is  sent  on  account  or  in  full  settlement.^''  In  the  Federal  courts  ''°  and 
in  Xew  York/^  however,  the  rule  is  otherwise.  The  breach  of  one  of  the  condi- 
tions ^-  of  a  settlement  is  not  ground  for  setting  it  aside,  there  being  an  adequate 
remedy  at  law,**^  and  where  a  settlement  provides  that  failure  of  strict  compliance 
therewith  will  revive  original  causes  of  action,  such  strict  compliance  may  be  waived.^^ 
A  husband  must  adopt  a  settlement  made  by  a  wife  on  behalf  of  herself  and  him, 
in  toto;  or  promptly  repudiate  it  so  far  as  it  was  under  his  control  ;^^  he  cannot 
accept  the  beneficial  part  and  reject  the  remainder.*^*^  An  offer  of  a  certain  sum 
in  full  satisfaction  of  claims  of  plaintiff  in  an  answer  which  denies  all  liability 
of  defendant  in  ay  be  withdrawn  when  plaintiff  refuses  to  accept  said  sum  either  at 
time  answer  is  set  up  or  when  case  is  decided  against  her.''' 

(§1)     B.  The  consideration.^^^A  consideration  is  any  benefit  to  the  promisor. 
or  any  loss,  trouble,  or  inconvenience  to  or  charge  upon  the  person  to  whom  the 


puted    claim.     Powers    v.    Harris     [Tex.    Civ. 
App.]   94  S.  W.  136. 

58, 59.  George  W.  Linn  Co.  v.  Harris,  118 
111.  App.    5. 

60.  Federal  Printing  Co.  v.  Garrick  Press, 
99  N.  Y.  S.  809.  Casliing  of  check  and  use  of 
money  received  under  a  release  does  not,  as 
a  matter  of  law,  ratify  it.  Rockwell  v. 
Capital  Traction  Co.,  25  App.  D.  C.  98.  In 
the  Federal  courts  acceptance  and  retention 
of  a  check  offered  as  payment  in  full,  but 
accepted  only  on  account  is  not  an  accord 
and  '  satisfaction.  Federal  Printing  Co.  v. 
Garrick  Press,   99  N.  Y.  S.   809. 

61.  The  beneficiary  under  a  $1,000  benefit 
certificate  accepted  a  draft  for  $796.64  and 
signed  a  receipt  therefor  which  recited,  "in 
full  under  this  certificate,"  to  which  she 
added  "but  I  accept  the  above  amount  under 
protest," — not  an  accord  and  satisfaction. 
Mitterwallner  v.  -Supreme  Lodge,  Knights 
and  Ladies  of  the  Golden  Star,  109  App.  Div. 
165,  95  N.  Y.  S.  1090. 

62.  Agreement  to  use  switch  track  for 
movement  of  cars  only  and  not  for  storing 
them.  Haydon  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]    93   S.   W.   833. 

63.  Haydon  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]   93  S.  W.  833. 

64.  Browere  v.  Carpenter,  99  N.  Y.  S.  531. 
Plaintiff  and  defendant  settled  suits  on 
notes,  by  execution  of  new  notes  and  pay- 
ment of  costs  by  defendant,  providing  tliat 
default  of  defendant  on  said  notes  revived 
the  actions.  Defendant  asked  plaintiff 
w^hether  he  miglit  obtain  consent  of  indorsee 
of  one  of  the  notes  to  an  extension  and 
plaintiff  raised  no  objections  whereupon  de- 
fendant did  procure  an  extension  of  one  of 
the  notes  from  tlie  indorsee.  Plaintiff  there- 
upon revived  former  actions  and  entered  de- 
fault judgments  which  was  error.  Browere 
V.  Carpenter,   99  N.  Y.  S.   531. 

65.  He  must  tender  back  such  money  re- 
ceived by  iier  as  properly  is  meant  as  a  com- 
pensation to  him  for  loss  of  services,  ex- 
penses incurred,  etc.  Savory  v.  North  East 
Borough,  26  Pa.  Super.  Ct.  1. 

66.  Savory  v.  North  East  Borough,  26  Pa. 
Super.  Ct.  1. 

67.  Plaintiff  sued  for  services  as  teacher, 
and  board  of  certain  pupils.  Defendant  al- 
leges having  made  his  contract  with  her  fa- 


ther and  none  with  her.  Coltrane  v.  Pea- 
cock  [Tex.  Civ.  App.]   91  S.  W.  841. 

6S.     See  5  C.  L.  18. 

Note:  "There  must,"  says  Sir  TVilliam 
Anson  (Anson,  Cont.  [8th  Ed.]  87),  "be 
something  different  to  that  which  the  re- 
cipient is  entitled  to  demand,  in  the  thing 
done  or  given,  in  order  to  support  liis  prom- 
ise. The  difference  must  be  real,  but  the 
fact  that  it  is  slight  will  not  destroy  its 
efficacy  in  constituting  a  consideration,  for, 
if  the  courts  were  to  say  that  the  thing 
done  in  return  for  a  promise  was  not  suffi- 
ciently unlike  that  to  wliich  the  promisor 
was  already  bound,  they  would  in  fact  be 
determining  the  adecjuacy  of  the  considera- 
tion," which,  as  we  shall  see,  they  do  not  do. 
Thus,  the  giving  of  a  negotiable  instrument 
for  a  money  debt  (Bidder  v.  Bridges,  37  Ch. 
Div.  406;  Sibree  v.  Tripp,  15  Mees.  &  W.  23; 
Varney  v.  Conerj%  77  Me.  527;  Jaffray  v.  Da- 
vis, 124  N.  Y.  164,  Huffcut  &  W.  Am.  Cas. 
Cont.  187;  Kidder  v.  Kidder,  33  Pa.  268,  Huff- 
cut  &  W.  Am.  Cas.  Cont.  625;  Reid  v.  Hib- 
bard,  6  "Wis.  175.  The  acceptance  of  a  note 
for  the  amount  of  a  debt  is  not  a  payment 
of  it,  however,  unless  the  parties  so  agree. 
Johnston  v.  Barrills,  27  Or.  251,  50  Am.  St. 
Rep.  717.  See  section  430,  infra),  or  any- 
thing else  to  which  the  creditor  is  not  al- 
ready entitled,  provided  it  is  of  some  value, 
l^owever  slight,  in  the  eye  of  tlie  law  (God- 
dard  v.  O'Brien.  9  Q.  B.  Div.  37;  Hill  v. 
Bull,  43  Conn.  455;  Bender  v.  Been,  78  Iowa, 
283,   Huffcut   &  "W.   Am.    Cas.   Cont.    87;   Dun- 

414,  57  Am.  St. 
R.    I.     90, 

Huffcut  &  W.  Am.  Cas.  Cont.  522),  or  pay- 
ment before  maturity,  or  in  a  different  man- 
ner or  at  a  different  place  from  that  agreed 
upon  (Brownlee  v.  Lowe,  117  Ind.  420;  Ar- 
nold V.  Park,  8  Bush.  [Ky.]  3;  Penwick  v. 
Phillips,  3  Mete.  [Ky.]  87;  Bowker  v.  Childs, 
3  Allen  [Mass.]  434;  Brooks  v.  "^Vhite,  2 
Mete.  [Mass.]  283;  Schweider  v.  Lang,  29 
Minn.  254;  Jones  v.  Perkins,  29  Miss.  139; 
McKenzie  v.  Culbreth,  66  N.  C.  53-4;  Harper 
V.  Graham,  20  Ohio,  106.  However,  an 
agreement  that  the  creditor  shall  suspend  a 
debt  already  due  in  money,  and  accept  pay- 
ment in  future  services  of  the  debtor,  is 
without  consideration,  and  may  be  renouncel 
at    any    time    before    complete    performance. 


ham    V.    Peterson,  ^    N.    D. 

Rep.    556;    Collyer    v.    Moulton,    9 
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promise  is  made.'^^  The  sui'iciency  of  the  consideration  for  a  compromise  is  not  to 
be  determined  b}'  the  soundness  of  the  original  claim  of  either  party,  the  very  ob- 
ject of  compromise  being  to  avoid  the  risk  or  trouble  of  that  question,''^  and  especially 
is  this  principle  applicable  to  family  arrangements  and  comi^romises.^^  Payment 
of  a  part  of  a  debt  not  yet  due,'-  the  giving  up  of  an  apparently  good  claim  to  a 
fund;,'^  a  mutual  agreement  to  pay  and  receive  a  certain  silm  in  satisfaction  of  a 
doubtful  claim,'*  forbearance  to  prosecute  proceedings  for  the  reversal  of  a  judg- 
ment,'-' payment  of  settlement  with  money  derived  from  sale  of  exempt  property,'" 
surrender  of  unprobated  claims  by  heirs  and  devisees,'^  have  all  been  held  a  suffi- 
cient consideration  to  support  an  accord  and  satisfaction.  However,  the  mere  fact 
of  a  dispute  as  to  amount  due  is  not  sufficient  to  support  a  release,'^  nor  is  there 
any  consideration  if  a  claimant,  1-aiowing  his  claim  is  groundless,  forces  other  party 
to  compromise  by  threats  of  suit,  and  such  a  compromise  will  not  be  enforced.'^ 

(§1)  C  Fraud,  mistake,  and  duress.^^ — The  defense  of  f raud  ^^  in  procuring 
an  accord  and  satisfaction  and  release  may  be  set  up  at  law,*-  and  is  a  good  ground 
for  setting  it  aside. -^  But  a  settlement  will  not  be  set  aside  as  fraudulent  because 
property  received  did  not  turn  out  to  be  a  good  investment  even  after  opportunity 


Bates  V.  Starr,  2  Vt.  53G),  is  a  valid  dis- 
charge of  the  debt,  if  it  is  so  agreed,  since 
the  courts  will  presume  that  what  is  thus 
accepted  by  the  creditor  might  be  more  ben- 
eficial to  him  tlian  tlie  money,  or  whatever 
else  the  contract  may  call  for  (Pinnel's 
Case,  5  Coke,  117).  So,  if  the  debtor  pro- 
cures a  third  person  to  guaranty  a  part  of 
the  debt  (Singleton  v.  Thomas,  73  Ala.  205; 
"SVhitsett  V.  Clayton,  5  Colo.  476;  Little  v. 
Hobbs,  34  Me.  357;  Maddux  v.  Sevan,  39  Md. 
485;  Mason  v.  Campbell,  27  Minn.  54;  Kel- 
logg V.  Richards,  14  V\'end.  [N.  Y.l  116;  Le 
Page  V.  McCrea,  1  Wend.  [N.  Y.]  164;  Gunn 
V.  McAden,  37  N.  C.  79.  Contra,  semble,  Par- 
inelee  v.  Thompson,  45  N.  Y.  5S),  or  if  he 
pays  a  part  of  it  in  a  third  person's  notes, 
which  are  afterwards  paid  (Brassell  v.  V\'il- 
liams,  51  Ala.  349.  352;  Brooks  v.  White.  2 
Mete.  [Mass.]  283;  Frisbie  v.  Larned,  21 
Wend.  [N.  Y.]  450),  or  in  a  third  person's 
check  (Guild  v.  Butler,  127  Mass.  386),  an 
agreement  that  such  payment  shall  satisfy 
the  debt  is  based  upon  a  sufficient  consid- 
eration, and  is  binding. — From  Hammon  on 
Contracts,  p.  668. 

69.  Ward,  Murray  &  Co.  v.  Young  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  797,  89  S.  ^y. 
456. 

70,71.  Lewallen's  Estate,  27  Pa.  Super. 
Ct.  320. 

72.  Payment  bj"^  surety  of  part  of  notes, 
all  of  which  were  not  yet  due  was  a  suffi- 
cient consideration  to  support  a  release  by 
payee  to  surety  from  the  liability  on  bal- 
ance.     Baldwin  v.  Daly    [Wash.]    83  P.   724. 

73.  Plaintiff's  right  to  entire  insurance 
money  immaterial,  surrender  of  claim  being 
sufficient.  Gaynor  v.  Quinn,  212  Pa.  362,  61 
A.   944. 

74.  Gering  v.  School  Dist.  No.  28,  Cass 
County  [Neb.]  107  X.  "U^  250;  Beaver  v. 
Porter  [Iowa]  105  X.  W.  346.  The  real  con- 
sideration for  a  release  is  the  mutual  agree- 
ment of  the  parties  to  the  terms  of  the  com- 
promise. Byrnes  v.  Byrnes,  92  Minn.  73,  99 
N.  W.   426. 

75.  Unless  the  good  faith  of  claimant  in 
pressing  his  claim  is  put  in  issue,  whether 
he  intended  to  prosecute  such  proceeding,  is 


immaterial.     Gering    v.    School    Dist.    No.    28, 
Cass  County    [Neb.]   107  N.   W.   250. 

T6.  T^'a^ment  with  money  derived  from 
the  sale  of  exempt  property  by  an  insolvent 
person,  sufficient  though  the  claim  is  liqui- 
dated. Ward,  Murray  &  Co.  v.  Young  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  797,  89  S.  W. 
456. 

77.  A  promise  to  will  all  property  to  his 
children  is  sufficiently  supported  by  their 
assignment  to  him  of  all  their  right,  title 
and  interest  in  their  mother's  property  on 
her  death,  though  their  interest  is  doubtful 
and  unascertained.  Lewallen's  Estate,  27 
Pa.  Super.  Ct.  320. 

78.  Byrnes  v.  Byrnes,  92  Minn.  73,  99  N. 
W.   426. 

79.  Gering  v.  School  Dist.  No.  28,  Cass 
County    [Neb.]    107  N.  "W.  250. 

SO.     See  5  C.  L.   20. 

81.  A  release  signed  by  plaintiff  imable 
to  read  or  write  English  under  representa- 
tions that  it  was  merely  a  receipt  for  a  gra- 
tuity given  to  plaintiff,  affected  at  the  time 
with  great  grief  for  loss  of  his  son  through 
negligence  of  defendant,  was  fraudulent  in 
legal  effect.  Erickson  v.  Northwest  Paper 
Co.   [Minn.]    104  N.  W^.  291. 

82.  Memphis  St.  R.  Co.  v.  Giardino 
[Tenn.]    92   S.  W.  855. 

S3.  Gulf,  etc.,  Ry.  Co.  v.  Huyett  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  124,  89  S.  W, 
1118.  False  statements  as  to  his  physical 
condition  made  to  the  plaintiff  by  a  physi- 
cian in  the  emploj*  of  the  defendant  railwaj 
companj'  for  the  purpose  of  facilitating  a 
settlement  will  vitiate  it.  Gulf,  etc.,  R.  Co. 
V.  Huyett  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rer". 
124,  89  S.  W.  1118.  Inducing  real  estate 
agents  to  accept  a  small  amount  in  settle- 
ment of  claims  for  finding  a  purchaser  of  a 
piece  of  r^al  estate  bv  fraudulent  statements 
tr.  *h^  fff<-^t  thnt  they  had  dptermine-l  to 
withdraw  the  land  from  the  market,  whereas 
their  real  intention  as  manifested  by  their 
c..^.„  ..c...  lo  v.iuoe  tne  deal  with  the  pur- 
chaser found,  for  themselves,  entitles  the 
real  estate  agents  to  set  aside  the  settle- 
ment as  fraudulent.  Bowe  v.  Gage  [Wls.l 
106  N.  "W.  107  4.      A  settlement  between  a  wife 
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for  full  investigation.^*  Xor  is  the  fact  tliat  the  plaintiff  signed  a  release  while  in 
bed  suffering  pain,  sufficient  to  sustain  defense  of  fraud  to  a  release.^^  Where,  how- 
ever, the  part}^  believed  that  the  signature  of  her  husband  deprived  her  of  her  rights, 
and  the  defendant's  agent  did  not  correct  the  false  impression  created  by  the  hus- 
band's statements  to  that  effect,  she  may  be  relieved  from  the  release.^^  A  settle- 
ment of  a  claim  on  an  insurance  policy  Avill  not  be  set  aside  as  fraudulent,  merely 
because  defendant  falsely  claimed  that  policy  sued  on  was  obtained  by  fraud  and 
deceit  and  vt'ould  resist  suit  thereon,  but  compromised  by  paying  one-half  of  face  of 
policy. ^^  A  settlement  though  fraudiUent  is  valid  and  binding  on  those  committing 
the  fraud,^*  subject,  however,  to  their  equity  to  have  the  amount  paid  thereon  cred- 
ited to  them  in  case  of  recovery  on  the  original  contract.*^  One  entering  into  a 
release  through  fraud  must,  immediately  upon  the  discovery  of  the  fraud,  take 
action  to  disaffirm,  the  release.'*'*  Although  the  general  rule  is  that  a  settlement  can- 
not be  rescinded  while  its  benefits  are  being  retained,^^  an  exception  thereto  exists 
where  money  has  been  paid  under  a  fraudulent  settlement  in  which  case  the  payee 
may  retain  amount  paid  and  sue  for  the  balance."^  But  the  rule  varies,  some  courts, 
requiring  a  tender  back  at  time  of  pleading  ^^  or  setting  up  the  fraud,®*  and  reten- 
tion of  the  consideration  of  the  release  for  two  years  after  discovery  of  fraud  and 
refusal  to  pay  it  into  court  until  compelled  to  in  order  to  avoid  dismissal  would 
amounf  to  a  ratification  of  the  release.®^  One  offering  to  repay  money  received 
under  an  alleged  fraudulent  settlement  need  not  tender  any  interest  on  the  amount 
originally  received  for  the  tim^"  it  was  retained ;  ®®  and  it  is  not  necessary  that  the 
identical  money  received,  be  tendered  back,*''  Nor  need  one  attempting  to  rescind 
an  alleged  fraudulent  settlement  offer  to  return  such  money  as  was  paid  for  his 
hospital  expenses,  when  the  same  were  incurred  without  his  request  or  even  ability 
to  resist  and  apparently,,  without  expectation  of  reward,  and  were  not  mentioned 
in  the  written  settlement.®^  In  a  suit  in  equity  to  set  aside  a  contract  of  compro- 
mise, settlement  for  breach  thereof,  it  is  not  necessary  to  offer  to  return  the  consid- 
eration.''® The  station  agent  being  the  person  highest  in  authority  in  a  certain 
county,  is  the  proper  person  to  whom  to  make  tender  back  of  money  received  under 


and  husband  fraudulent  through  the  false 
representations  of  the  latter  and  his  attor- 
ney does  not  bar  the  wife  from  enforcing- 
a  trust  for  the  remainder  of  her  property  in 
his  possession.  Heinrich  v.  Heinrich  [Cal. 
App.]    84   P.   326. 

84.  A  settlement  made  deliberately,  with 
fullest  opportunity  for  investigation  and  as- 
sistance of  distinguished  counsel,  will  not  be 
set  aside  for  fraud  except  upon  clearest 
proof.      Judson  v.  Bowser   [Ky.]   91  S.  W.  727. 

85, 86.  Rockwell  v.  Capital  Traction  Co., 
25  App.   D.  C.  98. 

87.  Myers  v.  Farmers'  'Life  Ass'n  [Iowa] 
104  N.  W.   1147. 

88,89.     Bowe    v.    Gage 
1074. 

9».     Memphis      St.      R. 
[Tenn.]   92   S.  W.   855. 

91.  Caine  v.  Farmers'  &  Mechanics'  Life 
Ass'n,   115   111.  App.   307. 

92.  Caine  v.  Farmers'  &  Mechanics'  Life 
Ass'n,  115  111.  App.  307.  The  recipient  is  un- 
der no  obligation  to  tender  back  the  money 
received  under  such  fraudulent  settlement, 
its  application  to  an  actual  existing  debt 
satisfying  all  the  requirements.  Bowe  v. 
Gage  [Wis.]  106  N.  W.  1074. 

93.  One    seeking    to     disaffirm    a    release 


[Wis.]     106    N.    W. 
Co.      V.      Giardino 


from  liability  for  injuries  received,  on  the 
ground  of  fraud,  must  pay  or  tender  back 
the  consideration  received  as  a  condition 
precedent  at  the  time  the  pleading  repudiat- 
ing the  settlement  is  set  up.  Memphis  St. 
R.  Co.   V.   Giardino    [Tenn.]    92   S.   'W.   S55. 

94.  "Where  a  release  is  sought  to  be  im- 
peaclied  for  fraud,  a  tender  back  of  the  con- 
sideration need  not  be  made  until  the  re- 
lease shall  have  been  pleaded  in  bar.  Rock- 
well V.  Capital  Traction  Co.,  25  App.  D.  C.  98. 

95.  Memphis  St.  R.  Co.  v.  Giardino 
[Tenn.]   92  S.  W.  855. 

96.  Louisville  &  N.  R.  Co.  v.  Helm  [Ky.J 
89   S.  W.    709. 

97.  Spending  ?50.00  out  of  $400.00  before 
the  discovery  of  the  fraud  would  not  amount 
to  a  ratification  of  a  settlement.  Louisville 
&  N.   R.   Co.  V.  Helm   [Ky.]   89   S.  W.   709. 

98.  Louisvile  &  N.  R.  Co.  v.  Helm  [Ky.] 
89   S.  W.  709. 

99.  Plaintiffs  agreed  that  they  Tvould 
deed  land  to  railroad  company  for  switching 
purposes  and  dismiss  suits  in  consideration 
of  $600,  costs  of  suits  and  agreement  by  the 
railroad  company  not  to  leave  cars  standing' 
on  the  stvitch  in  front  of  plaintiff's  prem- 
ises. Last  condition  broken  by  company. 
Suit   to   rescind    contract.     Plaintiff   was    not 
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ir 


a  settlement,  from  the  railroad  company,  which  is  sought  to  be  avoided  on  the 
ground  of  fraud. ^  Xeither  one  who  makes  a  settlement  in  order  to  avoid  litiga- 
tion, as  threatened,-  nor  one  entering  into  a  compromise  to  avoid  the  threatened 
withholding  of  payment  of  a  debt  due,"  is  acting  under  duress. 

§  2.  Satisfaction  or  discharge.* — A  satisfaction  in  its  legal  significjLnce  is  a 
performance  of  the  terms  of  the  accord.^  Hence,  the  acceptance  and  use  of  a  check 
sent  in  settlement  of  an  account,"  payment  in  full  settlement  of  disputed  accounts, 
made  after  negotiations,  in  the  absence  of  fraud  or  mistake,'  payment  of  a  sum 
less  than  a  specified  but  contingent  and  unmatured  obligation/  constitute  a  satis- 
faction; whereas,  failure  to  comph'  fully  with  the  terms  of  the  accord,^  or  pa3'TOent 
under  an  accord  not  based  on  a  sufficient  consideration,^"  would  not.  Probably 
money  accepted  from  a  stranger  in  full  settlement  of  a  claim  against  the  real  of- 
fenders will  estop  the  party  accepting  it  from  obtaining  any  further  sum,^^  but 
not  where  the  transaction  between  the  parties  contemplated  a  different  results- 
Release  of  one  of  two  joint  tort-feasors  discharges  the  other,^^  unless  intended  other- 
wise, and  this  intention  may  be  shown  by  parol ;  ^*  but  it  has  been  held  that  if  one 
of  two  joint  tort-feasors  purchases  immunity  from  suit  for  himself  by  payment 
of  a  sum  of  money,  the  other  tort-feasor  is  entitled  to  apply  that  amount  pro  tanto 
on  a  judgment  recovered  against  him.^^  A  reversion  of  a  settlement,  put  upon  the 
ground  that  pa^Tuent  was  by  a  lump  sum  on  a  release  made  by  several  parties,  some 
of  whom  are  minors  and  incapable  of  making  a  binding  contract,  is  not  sufficient, 
as  payees  under  the  settlement  may  make  their  own  division.^®  A  debtor  need  not 
pay  more  than  amount  he  admits  due.^' 

§  3.  Pleadings,  issues,  and  proof. ^^ — Accord  and  satisfaction  is  a  special  con- 
tract and  must  be  alleged  and  proven  as  such.^^  It  cannot  be  set  up  under  the  o-en- 
eral  issue  or  plea  of  not  guilt}-,^"  and  failure  to  plead  payment  as  a  settlement  ex- 
eludes  its  consideration  as  a  defense.-^     Likewise,  mistake  or  fraud  in  a  settlement 


obliged  to  return  $600  and  costs  to  maintain 
suit.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]    93  S.  W.  S33. 

1.  LouisviHe  &  N.  R.  Co.  v.  Helm  [Ky.] 
89  S.  ^V.   709. 

2.  Dickey  v.  Jackson   [Or.]   84  P.   701. 

3.  Earle  v.  Berry   [R.  I.]    61  A.   671. 

4.  See  5  C.  L.   21. 

5.  Canton  Union  Coal  Co.  v.  Parlin  & 
Orendorff  Co.,   117  111.  App.   622. 

6.  St.  Regis  Paper  Co.  v.  Tonawanda 
Board  &  Paper  Co.,  107  App.  Div.  90,  94  N. 
Y.  S.   946. 

7.  Accuracy  of  such  accounts  not  open  to 
question  later.  Consolidated  Fruit  Jar  Co. 
V.  Wisner,  103  App.  Div.  453,  93  N.  T.  S. 
128;  Bandman  v.  Finn  [N.  Y.]  78  N.  E.  175; 
Snow  V.   Griesheimer   [111.]   77  N.   E.   110. 

8.  Bandman  v.   Finn    [N.  Y.]    78   N.    E.    175. 

9.  Insufficiency  of  amount  paid.  Kinney 
V.  Brotherhood  of  American  Yeomen  [N.  D.] 
106  N.  "W.  44.  The  retention  of  an  amount 
paid  on  an  accord  but  not  sufficient  to  sat- 
isfy it  will  not  estop  plaintiff  from  assert- 
ing that  there  is  no  executed  accord.     Id. 

10.  Amount  dne  certain,  payment  of  a  less 
sum.  Snow  v.  Grieslieimer  [111  ]  77  N.  E. 
110.  Payment  of  a  sum  less  than  due  not 
a  satisfaction  unless  additional  security 
given.  Bandman  v.  Finn  [N.  Y.]  78  N.  E. 
175.  Mere  naked  receipt  for  sum  less  than 
specific  amount  due  not  a  discharge  or  sat- 
isfaction. Prudential  Ins.  Co.  v.  Cotting- 
ham  [Md.]   63  A.   35  9. 

7  Curr.  I^aw  — 2. 


11.  The  conversion  of  the  proceeds  of 
certain  notes  by  agent  did  not  subject  hin^ 
to  action  by  the  plaintiff,  where  the  latter 
had  been  satisfied  by  settlement  with  the 
principal.  Chicago  Herald  Co.  v  Brvan 
[Mo.]    92  S.  ^V.    902. 

12.  El  Paso  &  S.  R.  Co.  v.  Darr  [Tex.  Civ. 
App.]    15   Tex.   Ct.  Rep.   145,   93  S.  W.   166. 

13.  Chicago  Herald  Co.  v.  Bryan  [Mo.]  92 
S.  W.  902;  El  Paso  &  S.  R.  Co.  v.  Darr  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.    145,  93  S.  W.  1G6. 

14.  El  Paso  S.  R.  Co.  v.  Darr  [Tex.  Civ. 
App.]   15   Tex.   Ct.  Rep.   145,   93  S.   W.   166. 

15.  Although  oral  testimony  showed  the 
payment  to  be  a  mere  gratuity.  El  Paso  & 
S.  R.  Co.  V.  Darr  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.   145,  93  S.  W.  166. 

16.  Hoerger  v.  Citizen's  St.  R.  Co  [Ind. 
App.]   76  N.  E.   328. 

17.  Snow  V.  Griesheimer  [111.]  77  N".  E. 
110. 

18.  See  5  C.  L.   21. 

19.  City  of  Spokane  v.  Costello  [Wash  J 
84  P.  652.  In  a  suit  on  a  mortgage  for  the 
balance  due  after  sale  of  land,  a  defense  of 
conversion  of  the  mill,  because  a  $1,200  mill 
was  sold  for  $700  is  equivalent  to  a  plea  of 
accord  and  satisfaction.  Aultman  &  Taylor 
Co.  V.  Meade   [Ky.]   89  S.  'W.   137. 

20.  Gossett  V.  Southern  R.  Co.  [Tenn.]  89 
S.  M\  737. 

21.  Rutan   v.  Huck    [Utah]   S3  P.   833. 
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must  be  alleged  and  cannot  be  shown  under  a  general  issue.^^    In  an  action  for  in- 
juries where  defense  was  a  release,  the  reply,  by  failing  to  allege  that  either  party 
to  the  settlement  had  rescinded  it  or  to  give  any  good  ground  for  rescission,  was 
bad  on  demurrer,^^     A  departure  from  the  plea  of  an  account  stated  to  a  plea  of 
accord  and  satisfaction  is  the  substitution  of  a  new  ground  of  defense  which  will  be 
struck  in  district  court  on  appeal  from  county  court  for  failure  to  plead  below.^* 
A  settlement  and  stipulation  for  discontinuance  should  be  introduced  before  case 
is  moved  for  trial  and  jury  impaneled."     If  the  validity  and  fairness  of  a  settle- 
ment is  challenged  by  attorneys  for  plaintiff  at  the  proper  time  of  its  introduction, 
namely  when  case  is  called  for  trial,  the  court,  by  reference  or  otherwise,  should  as- 
certain the  facts  forthwith  and  then  make  such  order  as  seems  advisable.^"     Gen- 
eral settlement  is  an  affirmative  defense  with  burden  of  proof  on  defendant.^^   Like- 
wise, in  imneaching  a  settlement,  burden  of  proof  rests  on  assailant.^^    Where  the 
facts  in  evidence  as  to  an  alleged  accord  and  satisfaction  are  undisputed  and  as- 
certained, their  legal  effect  is  purely  a  question  of  law  and  should  not  have  been 
submitted  (o  a  jury.-^    The  issue  of  fraud  in  procuring  a  settlement  is  a  question 
for  +he  jury  merely  as  to  whether  the  facts  alleged  as  fraud  were  true  and  noi 
whether  fraud  had  actually  been  practiced,^"  but  the  question  as  to  credibility  of 
witness  in  establishing  fraud  as  to  a  release  is  exclusively  for  jury.^"-     To  establish 
the  defense  of  an  accord  and  satisfaction,*^  or  to  show  fraud  in  the  procuring  of  a 
settlement,  made  deliberately,^^  the  proof  must  be  clear  and  unequivocal.    Oral  evi- 
dence is  admissible  to  prove  accord  and  satisfaction  for  a  sum  less  than  originally 
contracted  for  in  a  written  lease,"*  or  as  to  what  was  the  intention  of  the  parties 
to  a  release.*^    If  on  a  motion  to  set  aside  a  verdict,  the  plaintiff  introduces  affida- 
vits to  impeach  fairness  and  honesty  of  a  settlement,  defendant  should  be  allowed 
to  introduce  counter  affidavits.^^    Where  defense  in  an  action  upon  a  compromise 
settlement  is  that  it  was  procured  by  threats  and  intimidation,  evidence  as  to  repu- 
tation of  claimant  in  the  vicinity,  whether  peaceable  or  otherwise,  is  admissible.*' 


22.  Johnson  v.  Berdo  [Iowa]  106  N.  W. 
609. 

23.  A  pleading'  that  an  oral  agreement 
for  a  release  was  incorrectly  reduced  to 
writing  presents  no  ground  for  rescission, 
in  the  absence  of  any  showing  of  mental  in- 
capacity to  make  release,  or  other  disability, 
or  incorrect  reading  of  its  contents,  or  a 
valid  excuse  for  not  reading  it,  or  any  show- 
ing that  he  could  not,  or  was  prevented 
from,  understanding  the  contents  of  the  re- 
lease. Hoerger  v.  Citizens'  St.  R.  Co.  [Ind. 
App.]   76  N.  B.   328. 

24.  Bankers'  Union  of  the  World  v.  Fava- 
lora   [Neb.]   102  N.  W.   1013. 

25,26.  Kuehn  v.  Syracuse  Rapid  Transit 
R.  Co.   [N.  Y.]    76  N.  E.   589. 

27.  Johnson  v.  Berdo  [Iowa]  106  N.  W. 
609;  Mitterwallner  v.  Supreme  Lodge, 
Knights  and  Ladies  of  the  Golden  Star,  109 
App.  Div.  165,  95  N.  Y.  S.  1090;  Kinney  v. 
Brotherhood  of  American  Yeomen  [N.  D.] 
106  N.  W.  44.  Burden  on  party  alleging  it. 
Bray  v.  Bray  [Iowa]   103  N.  W.  477. 

28.  For  mistake  or  fraud.  Johnson  v. 
Berdo  [Iowa]  106  N.  W.  609;  Russell  v. 
Stewart  [Ark.]  94  S.  W.  47.  For  fraud  and 
duress.  Billau  v.  Kern  [Iowa]  107  N.  W. 
307. 

29.  Canton  Union  Coal  Co.  v.  Parlln  & 
OrendorfC  Co.,  117  111.  App.  622. 

30.  Pace  v.  Paducah  R.  &  Light  Co.  [Ky.] 
89   S.   W.    105.     Where   plaintiff  testified   that 


he  had  not  signed  a  release  and  had  never 
seen  it  before  it  -^vas  shown  to  him  on  the 
trial,  a  charge  to  the  jury  that  if  defendant 
had  falsely  and  fraudulently  represented  to 
plaintiff  that  said  lease  was  a  different  in- 
strument, and  that  in  reliance  upon  such 
false  and  fraudulent  statements  he  had  exe- 
cuted it,  their  verdict  must  be  for  plaintiff, 
was  not  warranted  by  the  evidence.  St. 
Louis  S.  W.  R.  Co.  v.  Demsey  [Tex.  Civ. 
App.]    13  Tex.  Ct.  Rep.  961,  89  S.  W.   7S6. 

31.  Rockwell  V.  Capital  Traction  Co.,  25 
App.  D.  C.  98. 

32.  Observance  of  condition  as  to  reten- 
tion of  clieck  must  liave  been  insisted  upon 
and  proof  must  not  admit  of  the  inference 
that  the  debtor  intended  that  his  creditor 
mjght  keep  the  money  tendered,  in  case  he 
did  not  assent  to  the  condition  upon  which 
it  was  offered.  Cantorj  Union  Coal  Co.  v. 
Parlin  &  Orendorff,   117   111.  App.   622. 

33.  Judson  v.   Bowser   [Ky.]   91   S.  W.   727. 

34.  Snow  V.  Griesheimer  [111.]  77  N.  E. 
110. 

35.  That  the  release  of  one  wrongdoer 
was  not  to'  apply  to  others.  El  Paso  &  S. 
R.  Co.  V.  Darr  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.   145,  93  S.  W.   166. 

36.  Kuehn  v.  Syracuse  Rapid  Transit  R. 
Co.    [N.  Y.]    76  N.  E.   589. 

37.  Gering  v.  School  Dlst.  No.  28,  Cass 
County   [Neb.]   107  N.  W.  250. 
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Declarations  of  parties  at  a  meeting  of  school  electors  where  resolutions  accept- 
ing a  compromise  were  adopted,  tending  to  show  that  they  were  intimidated  are 
properly  receivable  in  e\ddence  as  part  of  the  res  gestae.^^ 


ACCOUIVTIXG,  ACTION    FOR. 


8  1.  Nature  of  Remedy  and  Jurisdiction  of 
Courts   (19). 

§  3.  Persons  Liable  and  Entitled  to  Ac- 
counting   (20). 

§  3.     Practice    and    Procedure     (21).     Par- 


ties     (21).     Pleading'     (21).     Evidence      (22). 
Decree  for  Accounting-,    Reference    (22). 

§  4.     Requisites,   Substance,  and  Statement 
of  the  Account   (22). 


This  topic  includes  only  suits  in  equity  to  obtain  an  accounting  and  equivalent 
legal  remedies.  The  liability  of  fiduciaries  to  account  is  treated  in  topics  dealing 
Avith  their  rights  and  liabilities.^^ 

§  1.  Nature  of  remedy  and  jurisdiction  of  courts.*'^ — The  right  to  an  ac- 
counting and  discovery  being  an  equitable  one  is  incidental  to  some  principal 
ground  upon  which  equity  jurisdiction  is  based.*^  To  entitle  a  complainant  to  this 
remedy,  the  existence  of  mutual  *^  or  complicated  accounts,*^  a  fiduciary  **  or  joini 
contract  relation  imposing  the  duty  to  account,*^  fraud  *^  or  other  condition  ren- 
dering legal  remedies  inadequate,*^  must  be  shown.     Equity  will  in  many  cases  rc- 


38.  Remarks  of  those  leaving  a  meeting, 
that  they  left  because  they  expected  trouble 
over  the  resolution.  Oering  v.  School  Dist. 
No.  28,  Cass  County  [Neb.]  107  N.  W.  250. 
Evidence  that  a  creditor  sued  out  an  attach- 
ment on  his  debtor  on  failure  to  pay  a  note, 
for  -which  debtor  claimed  he  could  put  him 
in  jail,  followed  by  a  settlement  wherein  the 
creditor  agreed  to  receive  less  than  amount 
due  and  dismiss  suit  will  justify  a  finding- 
that  it  also  included  the  matter  of  abuse  of 
process  which  was  subject  of  present  suit. 
Wright  V.  Anderson    [Mass.]    77  N.  E.  704. 

39.  See  Brokers,  5  C.  L.  445;  Guardian- 
ship, 5  C.  L.  1603;  Trusts,  6  C.  L.  1736,  and 
similar  topics. 

40.  See  5  C.  L.  22. 

41.  Brown  v.  Equitable  Life  Assur.  See, 
142  P.  835. 

42.  Plaintiff  conveyed  mortgaged  land  to 
defendant  as  security  for  a  debt  and  took 
back  a  contract  of  reconveyance.  Upon 
foreclosure  of  the  mortgage  it  -was  agreed 
that  plaintiff  should  not  redeem  but  that  de- 
fendant should  purchase  the  certificate  of 
sale,  take  a  sheriff's  deed  thereon,  sell  the 
farm  and  account  to  plaintiff  for  the  pro- 
ceeds after  deducting  the  amounts  due  him. 
Defendant  sold  the  farm  but  refused  to  ac- 
count. Held,  there  being  mutual  claims  be- 
tween the  parties  involving  rents,  insur- 
ance, etc.,  arising  out  of  the  transaction, 
plaintiff  was  entitled  to  an  accounting. 
Chaffee  v.  Conway,  125  "Wis.  77,  103  N.  W. 
269.  The  fact  that  the  trial  court  held  the 
issues  cognizable  in  equitj'  on  the  g-round 
that  the  relation  of  the  parties  was  that  of 
mortgagor  and  mortgagee  did  not  alter  the 
subject  of  inquiry  as  to  the  accounting 
which  included  all   the  mutual  claims.      Id. 

43.  In  suit  by  a  county  against  its  officer, 
held,  accounts  not  mutual  or  complicated. 
Hulsey  v.  Walker  County  [Ala.]  40  So.  311. 
The  mere  fact  that  it  was  difficult  to  ascer- 
tain the  amount  due  without  an  accounting 
held  insufficient  to  justify  accounting.  Id. 
In   determining   whether    equity    should    take 


jurisdiction  of  a  case  involving  legal  rights 
only  on  the  ground  of  the  intricacy  or  com- 
plexity of  the  questions  involved,  the  test  is, 
are  the  issues  so  numerous  and  so  distinct, 
and  the  evidence  to  sustain  them  so  va- 
riant, technical,  and  voluminous,  that  a  jury 
is  incompetent  to  intelligently  deal  with 
them,  and  come  to  a  final  conclusion.  Daab 
V.  New  York,  etc.,  R.  Co.  [N.  J.  Eq.]  62  A. 
449. 

44.  Where  an  attorney  in  fact  occupied  a 
position  of  trust  and  confidence  and  an  ac- 
counting between  him  and  his  principals  in- 
volved a  comijlicated  statement  of  accounts 
and  required  a  discovery,  the  proceeding  was 
within  the  jurisdiction  of  equity.  Wilson  v. 
Miller    [Va.]   51  S.   E.   837. 

45.  Equity  has  jurisdiction  to  direct  an 
accounting  against  one  of  two  joint  pro- 
moters of  a  corporation  who  refuses  to 
share  the  profits  with  his  associate  as  per 
contract.  Boice  v.  Jones,  106  App.  Div.  547, 
94  N.  Y.  S.  896.  A  bill  for  an  accounting 
will  lie  where  under  a  contract  there  is  a 
mutual  duty  on  both  parties  to  account  and 
where  the  bill  also  prays  for  a  discovery. 
Stitzer  v.  Fonder  [Pa.]  63  A.  421.  Defend- 
ant having  agreed  to  furnish  the  money  and 
plaintiff  his  services  for  the  execution  of 
contracts  to  be  entered  into  by  the  parties 
for  municipal  and  government  work,  plain- 
tiff to  have,  in  addition  to  a  salary,  a  cer- 
tain per  cent  of  the  profits,  plaintiff  was 
entitled  to  an  accounting  at  the  termination 
of  the  contract.      Id. 

46.  A  bill  for  an  accounting-  does  not 
show  equity  jurisdiction  on  the  ground  of 
fraud  by  allegations  that  defendant  in  mak- 
ing settlements  with  complainant  endeav- 
ored to  deceive  him  as  to  the  amount  of  his 
earnings  it  appearing  by  the  bill  that  com- 
plainant was  not  deceived  by  the  representa- 
tions but  protested  against  them  during  the 
course  of  the  settlements.  Daab  v.  New 
York,   etc.,   R.  Co.    [N.  J.   Eq.]    62   A.  449. 

47.  A  complainant  claiming  an  account- 
ing- because  of  the  intricacy  and  complexity 
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fuse  an  accormting  asked  merely  because  of  the  complexity  of  the  questions  in- 
volved until  it  has  been  demonstrated  by  actual  test  that  a  court  of  law  cannot  do 
justice  in  the  case.*^  That  complainant  has  a  right  to  a  discovery  *°  or  that  the  bill 
prays  for  an  accounting  °°  is  not  controlling. 

§  3.  Persons  liable  and  entitled  to  accounting. ^'^ — Under  conditions  recited 
in  the  preceding  section,^-  a  party  is  liable  to  an  accounting  ^^  or  entitled  thereto  ^" 
in  the  absence  of  any  statutory  prohibition,^^  or  laches,^*^  or  other  inequitable  con- 
duct on  the  part  of  complainant.'^'  The  owner  of  a  policy  of  life  insurance  issued 
on  the  uiutual  plan,  by  a  company  controlled  by  its  stockholders,  and  entitling  the 
holder  tiiereof  to  share  in  the  surplus  of  the  company  does  not  stand  in  such  fidu- 
ciary relation  to  the  company  as  will  entitle  him  to  maintain  a  suit  in  equity  for  an 
accounting  and  the  appointment  of  a  receiver  based  on  the  alleged  mismanagement 
and  misappropriation  of  the  accumulated  funds. ^^  Equity  looks  with  disfavor  upon 
an  application  for  an  accounting  on  the  ground  of  the  intricacy  of  the  case  where 


of  the  accounts  must  do  more  than  show 
that  the  case  might  prove  intricate  and 
complex  in  a  court  of  law.  He  must  show 
that  the  remedy  at  law  is  in  fact  inadequate. 
Daab  V.  New  York,  etc.,  R.  Co,  [N.  J.  Eq.] 
62  A.  449.  In  determining  the  adequacy  of 
the  machinery  of  courts  of  law  to  accom- 
plish justice,  the  legal  machinery  of  to-day 
must  be  considered  and  not  that  of  the  past. 
Id.  Remedy  cannot  rest  solely  on  mere 
breach  of  contract.  Brown  v.  Equitable  Life 
Assur.  Soc,  142  P.  835.  A  mere  tortious  con- 
version of  timber  though  under  cover  of 
government  perinits  cannot  be  made  the 
basis  for  an  accounting.  United  States  v. 
Bitter  Root  Development  Co.,  200  U.  S.  318, 
50  Law  Ed.  — .  Failure  to  pay  royalties  for 
the  manufacture  of  patented  articles  does 
not  give  the  right  to  an  accounting  in  ab- 
sence of  any  trust  or  fiduciary  relation. 
Moore  V.  Coyne  &  D.  Mfg.  Co.,  98  N.  Y.  S. 
892.  That  it  may  be  necessary  to  take  an 
account  of  all  articles  sold  is  not  sufficient. 
Id. 

48.  Unless  the  delay  will  cause  irremedi- 
able damage.  Daab  v.  New  York,  etc.,  R. 
Co.    [N.   J.   Eq.]    62  A.   449. 

49.  The  jurisdiction  of  equity  to  decree 
an  accounting  cannot  be  sustained  on  the 
ground  that  the  complainant  has  a  right  to 
a  discovery  where  complainant  waives  an 
answer  under  oath  as  authorized  by  Laws 
1867,  p.  166,  and  Laws  1902,  p.  517,  §  19,  and 
submits  no  interrogatories  to  be  answered 
under  oath  electing  to  have  the  answer  stand 
as  a  mere  pleading.  Daab  v.  New  York, 
etc.,  R.  Co.  [N.  J.  Eq.]  62  A.  449.  The  mere 
fact  that  the  bill  asks  for  a  discovery  is  not 
sufficient.  Brown  v.  Co.-ey  [Mass.]  77  N.  E. 
838. 

50.  The  primary  rights  of  a  complainant 
being  strictly  legal  the  jurisdiction  of  equity 
to  compel  an  accounting  cannot  be  sustained 
merely  because  the  bill  prays  for  an  ac- 
counting. Daab  v.  New  York,  etc.,  R.  Co. 
[N.  J.   Eq.]    62   A.    449. 

51.  See  5  C.  L.  23. 

52.  See  ante,   §   1. 

53.  A  mortgagee  agreed  to  use  the  pro- 
ceeds of  the  mortgage  in  payment  of  a  claim 
secured  by  a  mortgage  held  by  a  bank 
against  a  third  person  and  it  was  agreed 
that  upon  such  payme.it  the  mortgaged  chat- 
tels should  be  returned  to  the  third  person. 
By  reason  of  the  failure  of  the  mortgagee 
to    apply    the    proceeds    as   agreed,    the    bank 


sold  the  mortgaged  chattels  to  satisfy  its 
claim.  Held,  the  mortgagee  was  bound  to 
account  to  the  mortgagor  for  the  a.mount  of 
the  mortgage  with  interest.  Bullis  v.  Farm- 
ers' State  Bank  [Mich.]  13  Det.  Leg.  N.  85, 
107   N.   W.   700. 

54.  Where  a  mortgagee  forcibly  took  pos- 
session and  received  the  profits  of  a  business 
in  the  possession  of  the  holder  of  a  prior 
unrecorded  mortgage,  the  latter  was  entitled 
to  an  accounting.  Martin  v.  Sexton,  112  111. 
App.   199. 

55.  ,  Laws  N.  Y.  1892,  p.  1958,  c.  690,  §  56. 
expressly  prohibiting  the  direction  of  an  ac- 
counting by  an  insurance  company  except 
upon  application  of,  or  approval  by,  tlie  at- 
torney general  is  a  part  of  the  contract  of 
every  policy  holder  of  a  New  York  company 
and  he  is  bound  thereby  though  he  be  a 
citizen  of  a  foreign  state.  Brown  v.  Equit- 
able Life  Assur.  Soc.  142   F.  835. 

56.  Cpmplainant  in  accounting  for  fees 
realized  by  defendant  in  prosecuting  gov- 
ernment claims  was  not  guilty  of  laches 
where  suit  was  brought  within  two  years 
from  the  making  of  the  only  government 
appropriation  which  exceeded  defendant's 
expenses  in  the  business.  V^aggaman  v. 
Earle,  25  App.  D.  C.   582. 

57.  See  Note,  Accounting  for  proceeds  of 
illegal  business,  5  C.  L.  23,  n.  12.  That  one 
of  two  joint  promoters  of  the  pooling  of 
certain  mills  being  himself  a  mill  owner 
concealed  from  the  other  mill  owners  that 
he  had  an  interest  in  the  promotion  fees 
did  not  necessarily  deprive  him  of  the  right 
to  an  accounting  against  his  co-promoter 
for  such  profits.  Boice  v.  Jones,  106  App. 
Div.    547,   94   N.   Y.   S.   896. 

58.  Brown  v.  Equitable  Life  Assur.  Soc  , 
142  F.  835.  The  charter  of  a  life  insurance 
company  provided  that  after  the  payment  of 
certain  dividends  on  the  capital  stock,  ex- 
penses, etc.,  the  receipts  of  the  company 
should  be  accumulated  and  that  each  policy 
holder  should  be  credited  with  an  equitable 
share  of  the  surplus  according  to  principles 
and  methods  to  be  adopted  by  the  company. 
Held,  a  policy  holder  did  not  have  such  in- 
terest in  the  surplus  before  apportionment 
nor  did  he  sustain  such  trust  relation  with 
respect  thereto  as  would  enable  him  to  com- 
pel an  accounting,  or  to  control  the  discre- 
tion of  the  company  in  making  an  equitabl« 
apportionment.     Id. 
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complainant  ha^  himself  been  instrumental  in  bringing  about  the  complexity  on 
Avhich  he  bases  his  prayer.^'* 

§  3.  Practice  and  procediire.^^  Partics.'^^ — The  necessity  for  the  joining  of 
parties  in  accounting  will  usually  depend  upon  their  interest  in  the  controversy.''-' 
In  an  action  for  an  accounting  brought  by  a  mortgagor  against  the  mortgagee  aftei- 
the  discharge  of  the  mortgage,  and  based  on  an  agreement  on  the  part  of  the  morr- 
gagee  to  apply  the  proceeds  of  the  mortgage  for  a  specified  purpose,  the  wife  of  the 
mortgagor  who  joined  in  the  mortgage  and  others  who  may  have  released  their  inter- 
est in  the  premises  are  not  necessary  parties,  the  mortgage  not  being  attacked  and  no 
interests  of  these  parties  being  litigated.*'^ 

Pleading.^^ — The  bill  must  show  equit}^^^  ]\Iere  demand  for  an  accounting 
cannot  change  the  nature  of  the  action.^''  K  bill  against  a  broker  for  an  accounting 
ior  money  intrusted  to  him  for  stock  investments  must  show  that  there  was  a  fidu- 
ciary relation  between  the  parties,*^'  or  that  the  account  is  so  complicated  that  it  can- 
not be  convenientlv  taken  in  an  action  at  law.^^ 


59.  Where  complainant  allowed  defend- 
ant to  make  inadequate  weekly  settlements 
with  him  for  five  years.  Daab  v.  New  York, 
etc.,  R.   Co.    [X.   J.    Eq.]    62   A.   449.     . 

60.  See   5   C.  L.   23. 

61.  See  5  C.  L.  24. 

62.  In  an  action  by  a  corporation  against 
its  secretary  and  treasurer  to  recover  realty 
which  defendant  had  been  employed  to  save 
from  foreclosure  proceedings  but  the  title 
to  which  he  had  taken  in  his  own  name  at 
sheriff's  sale  and  for  an  accounting  to  de- 
termine rents,  expenses,  etc.,  neither  plain- 
tiff's stockholders  nor  the  loan  company 
from  which  defendant  obtained  the  money 
with  which  to  make  the  purchase,  nor  the 
loan  brokers,  were  necessary  parties. 
Fricker  v.  Americus  Mfg.  &  Imp.  Co.  [Ga.] 
52  S.  E.  65.  But  where  defendant  claimed 
credit  on  account  of  an  amount  which  he 
had  agreed  to  pay  to  the  loan  brokers  and 
plaintiff  charged  collusion  between  defend- 
ant and  the  brokers  and  that  defendant  had 
given  the  brokers  a  mortgage  on  the  prop- 
erty which  included  unlawful  charges  and 
plaintiff  prayed  that  the  brokers  be  made 
parties,  for  full  relief,  and  that  the  mort- 
gage be  canceled,  the  brokers  should  have 
been  made  parties  defendant.  Id.  Where 
property  of  one  corporation  was  transferred 
to  another  for  consolidation  purposes  and 
the  president  of  the  first  corporation  re- 
ceived as  a  consideration  therefor  stock  of 
the  new  corporation  for  the  benefit  of  the 
stockholders  of  the  old  corporation,  in  a 
suit  for  an  accounting  against  the  president, 
Tield,  both  the  old  corporation  and  its  stock- 
Tiolders  were  necessary  parties.  Knicker- 
bocker v.  Conger,  110  App.  Div.  125,  97  N. 
TT.  S.  127.  In  determining  between  tiie  par- 
ties to  an  accounting  whether  defendant 
should  be  allowed  credit  for  payments  made 
by  him,  a  corporation  to  whom  the  pay- 
ments w^ere  inade  is  not  a  necessary  party. 
Complaint  not  demurrable.  Fricker  v. 
Americus  Mfg.  &  Imp.  Co.  [Ga.]  52  S.  E.  65. 
"Where  certain  promoters  of  a  corporation 
agreed  with  another  person  merely  to  keep 
an  account  of  the  profits  resulting  from  the 
promotion  and  to  pay  him  a  certain  per  cent 
of  all  net  profits  they  might  personally  re- 
■ceive  thereunder  after  deducting  and  paying 
Tiim  a  sum  previously  advanced  by  him,  such 
f)erson  was  not  a  necessary  party   to  an  ac- 


tion for  an  accounting  between  the  pro- 
moters. Boice  V.  Jones,  106  App.  Div.  547, 
94  N.  Y.  S.  896.  Where  in  an  action  for  an 
accounting  against  a  surviving  partner  it 
was  necessary  to  set  aside  an  agreement 
niade  with  him  whereby  all  the  assets  were 
assigned  to  him  and  he  assumed  all  liabili- 
ties, all  parties  to  such  agreement  were  nec- 
essary parties.  Smith  v.  Irvin,  108  App.  Div. 
218,   95  N.  Y.  S.  731. 

63.  Bullis  V.  Farmers  State  Bank  [Mich.] 
13   Det.   Leg.   N.   85,   107   N.  W.   700. 

64.  See  5   C.  L.   24. 

65.  A  partner  who  has  taken  a  convey- 
ance of  the  entire  interest  of  his  co-partner 
and  assumed  the  debts  of  the  firm  as  well 
as  part  of  an  individual  indebtedness  of  his 
co-partner  is  not  entitled  to  an  accounting 
in  equity  from  the  co-partner,  no  fraud  or 
misrepresentation  being  shown.  Durham  v. 
Edwards  [Fla.]  38  So.  926.  It  is  not  suffi- 
cient to  aver  that  it  is  difficult  to  ascertain 
the  amount  due  withiout  an  accounting. 
Hulsey   V.   "^'alker  County    [Ala.]    40   So.    311. 

66.  Complaint  that  plaintiff  deposited 
with  defendant  stock  as  collateral,  that  de- 
fendant refused  to  sell  the  stock  on  plain- 
tiff's request  and  inability  to  pay  the  debt 
but  converted  the  same  and  which  demands 
that  the  amounts  of  the  debt  and  of  the 
stock  and  dividends  be  ascertained  and  that 
plaintiff  recover  the  difference,  does  not 
show  necessity  for  an  accounting.  Bright- 
son  V.  Claflin  Co.,  108  App.  Div.  284,  95  N.  Y. 
S.  751.  That  the  bill  asks  a  discovery  is 
not  alone  sufficient.  Brown  v.  Corey  [Mass.] 
77  N.  E.   838. 

67.  Allegations  that  defendant  agreed  to 
purchase  stocks  on  commission,  that  plain- 
tiff relied  on  defendant's  superior  knowl- 
edge, that  the  number  of  sales  and  pur- 
chases was  large,  that  plaintiff  has  never 
received  a  statement  of  his  account  and 
that  it  was  impossible  to  state  how  much 
the  defendant  owed  held  to  show  merely 
the  ordinary  relation  of  debtor  and  creditor 
and  not  a  fiduciary  relation.  Brown  v. 
Corey  [Mass.]  77  N.  E.  838.  That  plaintiff 
relied  on  defendant's  experience  in  regard  to 
trading  in  stocks  and  employed  defendant 
in  order  to  avail  himself  of  such  experience 
did  not  show  a  sufficient  fiduciary  relation. 
Id. 

68.  Allegations    that   the   number   of    pur- 


2^ 


ACCOUNTS  STATED  AND  OPEN  ACCOUNTS  §  1.  7  Cur.  Lav,- 


While  th.p  praver  may  be  considered  in  determining  the  intent  of  the  pleader  it 
canaot  control  a  cause  of  action  clearly  alleged,'^'*  but  if  insufficient  niay  be  amended 
so  as  to  demand  further  relief  consistent  -n'ith  the  cause  of  action  stated.'"  An 
amended  complaint  merely  amplifying  the  allegations  of  the  original  one  and  pray- 
ing certain  steps  within  the  equity  powers  of  the  court  necessary  to  enable  it  to  grant 
the  same  relief  prayed  for  in  the  former  pleading  is  not  objectionable  as  stating  a 
different  cause  of  action.'^^ 

The  fact  that  the  complaint  characterizes  the  relation  of  the  parties  as  a  part- 
nership and  there  is  proof  of  only  a  joint  venture  does  not  deprive  the  plaintiff  of 
the  right  to  an  accounting  where  the  complaint  also  refers  to  the  transaction  as  a 
joint  venture  and  there  is  no  claim  made  of  a  general  partnership^^  That  the  com- 
plaint asks  that  an  agreement  be  set  aside,  does  not  make  it  demurrable  for  improper 
joinder  of  causes  where  such  relief  is  necessary  in  order  to  entitle  plaintiff  to  an  ac- 
counting."^ An  accounting  on  a  complaint  based  on  the  existence  of  a  contract  be- 
Tween  plaintiff  and  defendants  jointly  cannot  be  maintained  by  proof  of  a  contract 
between  one  of  the  defendants  and  plaintiff  and  the  other  defendant  jointly.''* 

EvidenceJ^ — In  a  suit  for  an  accounting,  books  used  by  the  parties  for  keeping 
their  joint  accounts  are  admissible  in  evidence.'^ 

Decree  for  accounting,  reference.''' — The  auditor's  report  should  be  construed 
in  the  light  of  the  pleadings  in  determining  whether  it  will  authorize  the  decree."^ 

§  4.  Requisites,  substance,  and  statement  of  the  accountJ^ — An  item  allowed 
by  an  auditor  not  being  on  its  face  unreasonable,  the  burden  is  upon  the  party  object- 
ing thereto  to  show  the  impropriety  of  its  allowance.*" 


ACCOUNTS  STATED  AND  OPEN  ACCOUNTS. 


§  1.  Nature   and  Elements  of  the    Several 

Kinds  of   Accounts    (22). 

§  2.  Binding  Effect,  Rights,  and  Liabilities 
(23). 


§  3. 
§  4. 


Remedies   on  Acconnt    Stated   (24). 
Remedies   on   Open   Accounts    (24). 


§  1.     Nature  and.  elements  of  the  several  kinds  of  accounts.^'^ — An  account 
stated  results  from  an  agreement  on  a  balance  due  from  previous  transactions  or 


chases  and  sales  was  very  great  and  that 
for  such  reason  it  was  impossible  to  state 
how  much  defendant  owed,  held  not  suffi- 
cient to  show  such  complication.  Brown  v. 
Corey  [Mass.]   77  N.  E.  838. 

69.  North  Side  Loan  &  Bldg.  Soc.  v.  Na- 
kielski  [W^is.]  106  N.  W.  1097.  The  mere 
fact  that  the  prayer  asked  only  for  a  money 
judgment  and  did  not  demand  all  the  activi- 
ties of  the  court  to  wliich  the  cause  of  ac- 
tion stated  by  plaintiff  entitled  him  did  not 
oust  equity  jurisdiction.  Id.  In  an  action 
for  an  accounting  where  each  party  pre- 
sents his  respective  items  of  credit  and  a 
balance  is  found  for  defendant,  judgment  is 
properly  rendered  in  his  favor  though  no 
affirmative  judgment  is  demanded  in  his  an- 
swer. Consolidated  Fruit  Jar  Co.  v.  "^''isner, 
110  App.  Div.  99,  97  N.  T.  S.  52.  See  Note, 
Necessity  for  Cross-bill  Equity,  5  C.  L.  1166, 
n.   45. 

70.  Amended  to  demand  reformation  of 
a    bond,    discovery,    and    accounting.     North 


Side   Loan   &   Bldg.    Soc.   v. 
106  N.   y^.   1097. 

71.  North    Side  Loan    & 
kielski    [Wis.]    106   N.    W. 

72.  Boice   v.   Jones,    106    . 
N.   Y.  S.   896. 

73.  Smith     v.     Irvin,     108 
95  N.  Y.  S.  731. 


Nakielski    [Wis.] 

Bldg.    Soc.  v.   Na- 
1097. 
App.   Div.    547,    94 

App.     Div.     218, 


74.  Held  failure  of  proof.  Hartman  v. 
Belden,  38   Wash.    655.   SO  P.   806. 

75.  See  3  C.  L.  26. 

76.  Stitzer  v.   Ponder   [Pa.]    63  A.   421. 

77.  See  5  C.  L.  24.  So  construed  held  to 
authorize  the  decree.  Linder  v.  Whitehead 
[Ga.]    53   S.   E.    5S8. 

78.  The  prayer  in  a  bill  charging  defend- 
ant with  receiving  rents  asking  that  an  ac- 
count be  taken  and  that  defendant  be  re- 
quired to  pay  over  the  sum  found  in  his 
hands  asks  merely  for  the  net  income  so 
that  a  decree  "according  to  the  prayer"  will 
take  account  of  proper  expenditures  made 
by  defendant.  Smith's  Adm'r  v.  Smith  [Vt.J 
61   A.   558. 

79.  See   5   C.  L.   25. 

80.  Waggaman  v.  Earle.  25  App.  D.  C. 
582.  It  appearing  from  the  report  of  a 
master  that  there  was  evidence  tending 
strongly  to  support  his  conclusions,  the 
court  will  not  review  the  evidence  filed  by 
him  with  the  clerk.  Smith's  Adm'r  v. 
Smith  [Vt.]  61  A.  558.  T^^here  there  is  no  re- 
port of  the  evidence  the  master's  findings 
of  fact  must  stand  unless  upon  the  face 
of  the  report  they  are  inconsistent  with 
other  finding's  and  are  pla'nlv  wrong.  Crane 
V.   Brooks    [Mass.]    75   N.   E.   710. 

81.  See    5    C.    L.    25. 


7  Ciir  Law.  ACCOUXTS  STATED  AND  OPEN  ACCOUNTS 


23 


from  an  acknowIedgTnent  of  an  indebtedness  shown  by  a  statement  of  account. ^^  It 
cannot  of  itself  create  a  debt  but  must  be  founded  on  previous  transactions  of  a  mon- 
etary character  creating  the  rehition  of  debtor  and  creditor/^  and  must  be  based  on  a 
valid  claim.^*  The  test  of  an  accoiint  stated  is  that  the  minds  of  the  parties  meet  as 
to  the  amount  due.^^  The  giving  of  a  note  for  the  amount  apparently  due  on  an  ac- 
count is  only  prima  facie  evidence  of  an  account  stated.**^ 

The  retention  of  a  statement  of  account  and  failure  to  object  thereto  may  raise 
an  implied  promise  to  pay  the  amount  claimed/^  but  objection  to  an  account  made 
to  an  authorized  agent  of  the  creditor  is  sufficient. ^^ 

§  2.  Binding  effect,  rights,  and  liabilities.^^ — While  an  account  stated  is  bind- 
ing upon  the  parties  iliereto/"  it  is  not  in  general  conclusive  but  merely  establishes 
prima  facie  the  correctness  of  the  items  included  therein.''^  It  does  not  conclude  as> 
to  matters  net  contemplated  thereby,"^  nor  in  the  absence  of  a  previous  existing  °* 
valid  debt.®*  Upon  a  complete  settlement  between  the  parties,  any  doubtful  clai)ii 
for  interest  falls  with  the  principal  debt.®^  Familiarity  with  the  items  of  an  account 
is  not  essential  to  a  liability  on  an  account  stated.^*'  An  account  may  be  restated,"' 
where  the  facts  imply  fraud. 


82.  Oberndorfer  v.  Moyer  [Utah]  84  P. 
1102. 

83.  Chase   v.    Chase    [Mass.]    78   X.    E.   115. 

84.  Usurious  charges  and  claims  for 
liquor  sold.  Peebles  v.  Yates  [Miss.]  40  So. 
996. 

85.  New  York  Board  of  Fire  Underwrit- 
ers V.  Boug-han  &  Co.,  97  N.  Y.  S.  402. 
Where  defendants  never  agreed  to  the  ac- 
count as  presented  but  approved  the  bills  at 
a  smaller  sum  to  which  plaintiff  did  not 
assent  there  was  no  account  stated.  Id.  A 
recovery  cannot  be  had  as  on  an  account 
stated  on  a  mere  promise  to  pay  ■u-hatever 
is  due.  Bartholomew  v.  Shepperd  [Tex.  Civ. 
App.]  93  S.  "W.  218.  A  mere  statement  by  a 
broker  who  carried  stocks  on  margin  for 
plaintiff's  assignor  that  there  was  a  balance 
in  the  latter's  favor  did  not  show  the  ex- 
istence of  a  defined  cash  debt  in  the  ab- 
sence of  authority  to  sell  the  stock  and  a 
sale  thereof  by  the  broker.  Egner  v.  Strong, 
98  N.  Y.  S.  753.  V\'here  plaintiff  wrote  let- 
ters to  defendant  containing  an  itemized 
account  and  claiming  a  certain  sum  and  de- 
fendant acknowledged  receipt  thereof  and 
promised  to  pay  such  sum,  this  was  suffi- 
cient to  constitute  an  account  stated. 
Oberndorfer   v.  Moyer    [[Utah,]    84   P.    1102. 

8G.  Maker  may  show  tliat  it  w^as  not 
given  in  acknowledgment  of  the  correctne.'^s 
of  the  account  and  in  settlement  thereof. 
Kneeland   v.   Pennell,    96  N.   Y.   S.   430. 

87.  Evidence  of  dealings  between  plain- 
tiffs as  partners  and  defendant,  a  submis- 
sion of  a  statement  of  account,  demand  for 
payment,  no  reply  from  defendant,  etc.,  held 
to  show  an  account  stated.  McMullin  v. 
Reid  [Pa.]  62  A.  924.  The  mere  fact  that 
defendant  retained  bills  made  out  to  him 
long  after  the  sale  of  the  goods  to'  a  third 
person  does  not  establish  an  account  stated, 
especially  where  bills  for  the  •  same  claims 
had  been  rendered  to  the  purchaser  at  the 
time  of  the  transactions.  Brush  &  Ste- 
phens Co.  V.  Ross,  99  K.  Y.  S.  796.  Receipt 
by  an  attorney  of  a  elniin  for  co'lection,  a 
letter  written  by  the  attorney  to  the  debtor 
stating  the  amount  of  the  claim,  that  it 
had  been  placed  with  him  for  collection  and 
requesting  an  answ^er  before  bringing  suit, 
and  failure  to  ans\ver,  is  not  proof  of  an  ac- 


count   stated.     Frank    v.    Lynch,    90    N.    Y.    S. 
408. 

88.  Facts  held  to  show  that  plaintiffs 
had  made  certain  third  persons  their  agents 
to  adjust  the  matters  in  controversy  and  it 
was  error  to  exclude  evidence  of  objections 
made  by  defendants  to  them.  Allen  v.  Up- 
linger    [Minn.]   107  N.  W.  1131. 

89.  See   5  C.   L.    27. 

90.  A  trustee  having  charged  himself  in 
his  statement  of  account  with  having  re- 
ceived the  equivalent  of  a  specified  amount 
in  cash,  it  is  proper  in  an  accounting 
against  him,  to  charge  him  with  having  re- 
ceived such  amount  in  cash.  Jarrett  v. 
Johnson,    116   111.   App.    592. 

91.  Peebles    v.    Yates    [Miss.]    40    So.    996. 

92.  Did  not  preclude  recovery  on  a  note 
made  after  the  accounting  but  for  different 
services.  Paul  v.  Dickinson  [Mass.]  76  N. 
E.    954. 

93.  Only  determines  the  amount  of  the 
debt  but  does  not  create  one.  Chase  v. 
Chase  [Mass.]  78  N.  E.  115.  "W^here  plain- 
tiff at  the  time  he  paid  his  account  with 
defendant  was  ignorant  of  defendant's  fail- 
ure to  credit  him  with  certain  payments 
previously  made  he  was  not  concluded  by 
the  settlement  in  an  action  for  the  money 
not  credited.  Seiber  v.  Johnson  Mercantile 
Co.    [Tex.   Civ.   App.]    90    S.   W.    516. 

94.  In  a  suit  to  enjoin  a  foreclosure,  a 
bill  which  alleged  that  the  account  stated 
included  illegal  charges  for  usury,  for  liquor 
illegally  sold  and  for  goods  sold  at  exhorhi- 
tant  prices  sufficiently  showed  that  the  ac- 
count was  not  founded  on  a  valid  debt. 
Peebles  v.  Yates   [Miss.]   40   So.   996. 

95.  A  complete  settlement  having  been 
made  between  the  parties,  and  no  charge  of 
interest  ever  having  been  made  any  possible 
claim  that  might  have  been  made  for  in- 
terest fell  with  the  principal  debt  when  it 
was  satisfied.  Crane  v.  Brooks  [Mass.]  75 
N.   E.  710. 

96.  One  who,  on  consideration,  has  agree  1 
with  another  to  pay  the  future  balance  of 
his  open  account  to  a  third  person  is  liable 
to  pay  the  balance  found  due  upon  investi- 
gating its  accuracy.  Runkle  &  Fouse  v. 
Kettering,    127   Iowa,    6,   102   N.   "W.   142. 

97.  That     defendant     had     sold     complain- 
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§  3.  Uevicdics  on  account  stated.^^- — The  complaint  may  contain  one  count  on 
an  open  account  and  another  on  an  account  stated.'''*  If  an  itemized  account  is  stated 
it  must  be  set  out  as  itemized  in  a  dechiration  thereon.^  In  an  action  on  an  account 
stated  defendant  cannot  show  under  a  general  denial  that  plaintiif  is  indebted  to  him 
for  matters  altogether  outside  the  items  embraced  in  the  account.-  An  instruction 
tliat  if  an  account  was  rendered  and  defendant  made  no  objection  for  a  period  of 
three  months,  the  account  l)ecame  an  account  stated  and  its  items  could  not  l)o  in- 
quired into,  is  not  a  charge  as  to  matters  of  fact.^  In  an  action  to  recover  money 
paid  but  noi:  credited  on  plaintiff's  account  thereafter  otherwise  settled,  it  is  no  de- 
fense that  defendant  furnished  plaintiif  with  statements  of  his  account  which  showed 
that  he  nevof  received  the  credits  contended  for.* 

§  4.  Remedies  on  open  accounts.^ — Book  debt  will  not  lie  for  a  claim  never  en- 
tered as  a  charge  on  a  ay  book  of  account.^  A  state  of  demand  upon  a  book  account 
in  the  small-cause  court  in  Xew  Jersey  must  show  the  nature  of  the  demand  and  the 
parties  to  the  account.^  Where  the  complaint  is  a  sworn  account,  the  action  will  lie 
tliough  the  account  is  made  out  against  a  third  person  where  it  is  plain  from  the  veri- 
fication that  the  account  is  asserted  against  the  defendant.^  A  statement  in  the  com- 
plaint as  originally  filed  that  the  account  was  verified  need  not  be  repeated  where  the 
complaint  is  amended.'-' 

Some  jurisdictions  allow  commissions  on  the  sale  of  real  estate  to  be  recovered  in 
an  action  of  book  account;  ^°  others  do  not.^^  A  demand  is  not  sufficient  unlc'^s 
made  on  the  account  in  suit.^-  In  some  jurisdictions  the  introduction  of  a  verified 
account  is  prima  facie  proof,^^  and  such  account  is  not  too  indefinite  because  of  the 
use  of  trade  terms  familiar  to  the  trade,^*  and  an  account  is  admissible  in  evidence 
though  it  is  not  within  the  statute  making  certain  accounts  prima  facie,^^  nor  does 
the  fact  that  an  account  not  within  the  statute  is  verified  under  it  make  it  inadmissi- 
ble.^^    Points  on  evidence^^  and  questions  for  the  jury  ^^  are  given  in  the  notes. 


ant's  cotton  for  8  to  0  1-2  cents  but  given 
complainant  credit  for  only  7  cents  held  to 
imply  fraud  suflficient  to  authorize  a  restate- 
ment.    Peebles    v.    Yates    [Miss.]    40    So.    996.' 

98.     See   5   C.   L.    28. 

9J>.  The  complaint  containing  one  count 
on  an  open  account  and  one  on  an  account 
stated  for  the  same  cause  of  action  a  mo- 
tion to  compel  election  was  properly  denied. 
Oberndorfer    v.    Moyer    [Utah]    84    P.    1102. 

1.  A  special  exception  to  the  petition 
that  the  account  is  not  itemized  is  good  in 
an  action  on  an  account  stated  as  well  as 
in  an  action  on  an  open  account.  Bartho- 
lomew V.  Shepperd  [Tex.  Civ.  App.]  93  S.  W.r 
218. 

2.  Uhlhorn  v.   Hovey,    97   N.   Y.   S.   1040. 

3.  Cusick  V.   Boyne    [Cal.   App.]    82    P.    985. 

4.  Seiber  v.  Johnson  Mercantile  Co.  [Tex. 
Civ.  App.]  90  S.  W.  516.  In  a  suit  to  recover 
money  paid  to  defendant  but  through  fraud 
or  mistake  not  credited  to  plaintiff's  ac- 
count, evidence  as  to  drinking  habits  of  de- 
fendant's bookkeeper  should  have  been  ad- 
mitted.    Id. 

5.  See   5   C.   L.    28. 

6.  Pvciley  v.  Torkomian  [Conn.]  63  A.  516. 
Items  of  indebtedness  for  personal  services 
copied  after  the  action  was  brought,  from 
a  piece  of  paper  into  a  book  which  had 
never  before  been  used  as  an  account  book 
were  not  book  entries  under  Gen.  St.  1902, 
§  981,  allowing  in  evidence  the  entries  of 
the   parties   in   their   respective   books.     Id. 


7.  Where  account  consisted  merely  of 
dates,  figures  and  initials.  Weill  v.  Jacoby 
[N.   J.    Err.   &  App.]    61   A.   ?89. 

8.  Held  no  variance.  Pelican  Lumber  Co. 
V.  Johnson  Mercantile  Co.  [Tex.  Civ.  App.] 
13    Tex.    Ct.    Rep.    917,    89   S.   W.    439. 

9.  Fulton  V.  Sword  Medicine  Co.  [Ala.] 
40  So.   393. 

10.  Held  a  proper  book  charge.  Reyn- 
olds-McGinness  Co.  v.  Green    [Vt  ]   61  A.    556. 

11.  Not  properly  a  book  charge  iin:ler  the 
statute.      Sayers  v.   Walker    [Del.]    61   A.    973. 

12.  Held  error  to  almit  evidence  of  a 
demand  made  by  plaintiff  of  the  defendant 
for  money  without  proof  as  to  the  account 
on  which  the  money  requested  was  to  be  ap- 
plied.     Ehrman  v.  Whelan   [Miss.]   40  So.   430. 

13.  The  introduction  of  an  account  duly 
verified  under  Code  1896,  §  1804,  entitled 
plaintiff  to  judgment  where  defendant  filed 
no  affidavit  denying  its  correctness  and  of- 
fered no  evidence.  Baker  v.  Haynes,  Hen- 
son    &   Co.    [Ala.]    40    So.    968. 

14.  A  verified  account  offered  in  evidence 
under  Revisal  1905,  §  1625,  was  not  too  in- 
definite because  of  trade  terms  understood 
in  the  trade,  showing  the  number  and  kind 
of  articles,  catalogue  number,  price,  and  dis- 
counts. Claus-Shear  Co,  v.  Lee  Hardware 
House    [N.  C]    53  S.   E.  433. 

15.  16.  Standifer  v.  Bond  Hardware  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  770,  94 
S.   ^V.   144. 

17.     Evidence    that    defendant    had    admit- 
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ACKNOWLEDGMENTS. 


§   1.  Nature,   Office,  anrt   Necessity   (25). 

S   2.  Ollieers  Who   May  Take    (2."». 

§   3.  Taking-     anil      Maliing      Ackno-^Tledg- 

rmenfs  (2(5). 

§  4.  Certificate  and  acknowledg-iuent   (26). 


8   5.  Authentication    of    Officers'    Authority 
(26). 

§   6.  Operation  and  Eflfect    (26). 

§   7.  Defects   and    Invalidities    (27). 


§  1.  Nature,  office,  and  necessity^ — Unless  required  by  statute,-"  acknowl- 
■edgment  is  not  needed  except  to  cut  off  dower  or  homestead  rights  -^  to  render  the  in- 
strument self-proving  "  or  to  admit  it  to  record  or  registry.^^  In  Alabama  acknowl- 
■edgement  is  a  judicial  act  and  not  collaterally  assailable,^*  but  the  majority  hold  oth- 
erwise as  to  its  nature.-" 

§  2.  Officers  who  viaij  tal-e.-^ — The  officers  are  specified  by  the  various  statutes 
iind  others  may  not  act.-'  Acknowledgment  before  a  de  facto  officer  is  valid. -^  Intei"^ 
est  is  often  regarded  as  a  disqualification,^®  but  a  notary  has  been  held  not  disquali- 
fied to  take  an  acknowledgment  because  he  is  in  the  employ  of  a  party  to  the  instru- 
ment or  because  he  is  to  be  paid  his  notarial  fee  out  of  the  proceeds  of  the  deed  ac- 
knowledsfed.^" 


ted  the  amount  claimed  and  offered  a  less 
sum  was  admissible.  Baker  v.  Haynes,  Hen- 
son  &  Co.  [Ala.]  40  So.  968.  Where  in  an 
action  on  a  written  order  for  goods  the  ac- 
count is  verified,  the  order  is  admissible 
"Without  furtlier  proof,  there  being-  no  plea 
of  non  est  factum.  Fulton  v.  Sword  Medi- 
cine Co.  [Ala.]  40  So.  393.  Plaintiff  could 
use  a  bill  of  particulars  in  testifying-  to  the 
amount  due  on  an  account  after  testifying- 
that  it  had  been  copied  from  his  books  and 
that  it  was  correct.  Snyder  v.  Patton  & 
Gibson  Co.  [Mich.]  12  Det.  Leg.  N.  1041,  106 
N.  W.  1106.  In  an  action  on  account  for 
services  rendered  it  is  proper  to  permit 
plaintiff  to  state  his  custom  in  keeping  ac- 
counts. Mullenary  v.  Burton  [Cal.  App.] 
84    P.    159. 

18.  Submission  to  jury  of  question 
whether  a  payment  was  accepted  in  full  or 
■on  account  held  proper.  Snyder  v.  Patton  & 
Gibson  Co.  [Mich.]  12  Det.  Leg.  N.  1041. 
106  N.  "W.  1106.  Where  in  an  action  on  ac- 
count plaintiff  made  different  claims  by  bills 
of  particulars  the  statements  were  not  con- 
■clusive  but  were  properly  submitted  to  the 
jury.  Id.  In  an  action  on  account  instruc- 
tion that  there  was  no  dispute  about  the 
amount  of  certain  items  but  there  was  a 
dispute  as  to  whether  it  had  been  paid  was 
proper  though  a  receipted  statement  on 
which  payment  was  admitted  included  such 
items.      Id. 

1!).     See   5    C.  L.   29. 

20.  No  deed  of  conveyance  effective  un- 
less duly  acknowledged  and  certified  under 
Rev.  St.  1901,  par.  725.  Lewis  v.  Herrera 
[Ariz.]    85  P.   245. 

21.  See  Dower,  5  C.  L.  1045;  Homestead, 
5    C.   L.   1696. 

22.  Objection  that  an  acknowledgment 
before  a  justice  -was  without  statutory  cer- 
tificate is  untenable  where  execution  was 
proved  by  common-law  method.  Martin  v.- 
Martin  [Neb.]  107  N.  W.  580.  Where  the 
original  deed  was  offered  though  lacking 
acknowledgment,  the  bill  of  exceptions  must 
show   a    lack    of   proof    of    execution    to    pre- 


sent error  in  excluding  it.  Marsh  v.  Ben- 
nett [Fla.]  38  So.  237.  See,  also.  Evidence, 
5    C.   L.    1342. 

23.  See  Notice  and  Record  of  Title,  6  C. 
L.   819,  N.   14   et   seq. 

24.  Chattanooga  Nat.  Bldg.  &  L.  Ass'n  v. 
Vaught   [Ala.]    39   So.   215. 

25.  1  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  487. 

26.  See  5   C.   L.    30. 

27.  By  Code  1896,  §  993,  notaries  public 
may  take  acknowledgments  of  conveyances. 
Loyd  V.  Gates  [Ala.]  38  So.  1022.  Police 
magistrate  is  not  a  judge  or  other  officer 
within  laws  1896,  p.  609,  c.  547,  §  248.  TuUy 
V.  Lewitz,    98  N.  Y.  S.   829. 

28.  If  at  the  expiration  of  his  term,  he 
continues  to  perform  tlie  duties  of  his  office, 
holding  himself  out  to  the  public  as  a  no- 
tary he  becomes  an  officer  de  facto,  whose 
acts  are  legal  and  binding.  An  acknowl- 
edgment taken  seven  months  after  expira- 
tion of  term  with  no  official  holding  out  in 
meantime  is  not  valid.  Sandlin  v.  Dowdell 
[Ala.]  39  So.  279.  Does  not  come  within 
hold-over  clause  of  Code  1886,  §  1102,  pro- 
viding that  notaries  shall  hold  office  for 
three  years  and  until  their  successors  are 
qualified.     Id. 

29.  5   C.  L.    30,   N.   13. 

SO.  Notary  was  clerk  of  trustee  and  in 
addition  to  his  regular  salary  was  to  receive 
$1.50  out  of  proceeds  of  trust  deed.  Scott 
V.   Thomas    [Va.]    51   S.    E.    829. 

NOTE.  Extra  compensation  for  securing 
acknowledgment:  Acknowledgments  taken 
by  the  grantees  in  trust  deeds  are  usually 
held  to  be  insufficient  (German  Am.  Bank  v. 
Carondelet,  150  Mo.  570,  51  S.  W.  691;  Roth- 
schild V.  Daughter,  85  Tex.  332,  20  S.  W.  142, 
34  Am.  St.  Rep.  811,  16  L.  R.  A.  719),  though 
the  fact  that  the  notary  was  related  by  af- 
finity or  consanguinity  to  the  grantor  or 
grantee  would  not  affect  his  competency  to 
take  the  acknowledgment  (Remington  Co.  v. 
Dougherty,  81  N.  Y.  474;  McAllister  v.  Pur- 
cell,  124  N.  C.  262).  Where  the  notary  is 
the  agent  of  one  of  the  parties,  acknowl- 
edgments   taken    by   him    have    been    usually 
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§  3.  Talcing  and  making  adcnoivledgments.^^ — The  acknowledgment  must  be 
in  the  officer's  presence.^^  It  is  not  necessary  in  North  Dakota  to  examine  a  wife 
separately  or  to  explain  the  nature  of  the  instrument,^^  but  in  Alabama  complete  ab- 
sence of  any  examination  or  acknowledgment  renders  the  certificate  of  acknowledg- 
ment absolutely  void.^*  If  one  signs  and  acknowledges  a  deed  in  his  individual  ca- 
pacity it  suffices  though  he  acts  as  an  individual  and  also  as  survivor  of  a  commu- 
nitv.^^ 

Persons  who  may  maJce.^^ 

§  4.  Certificate  of  achnowledg merit. ^' — It  should  show  what  was  the  office  by 
virtue  of  which  the  acknowledgment  was  taken/*  but  abbreviations  of  which  the  court 
judicial!}^  takes  cognizance  will  suffice.^®  In  New  York  the  officer  must  expressly 
certify  that  the  acknowledger  is  knoTvn  to  him  to  be  the  person  described  in  and  who- 
executed  the  conveyance  as  an  individual. *° 

By  the  statute  of  Kentucky  the  seal  of  a  foreign  deputy  clerk  of  court  must  be 
attached  to  his  signature.*^  An  aclmowledgment,  whenever  reasonably  susceptible 
of  it  should  be  so  construed  as  to  give  a  reasonable  meaning  to.  all  its  clauses  and 
make  it  legally  effective.*-  The  certificate  will  be  liberally  construed  in  view  of  the- 
fact  that  officers  who  take  acknowledgments  are  not  assumed  to  be  learned  in  the 
law.*^  Thus  a  recital  of  "execution"  will  include  signing,  sealing,  and  delivering.** 
A  certification  that  she  was  examined  separate  and  apart  from  her  husband  imports 
that  the  wife  was  present  in  person.*^ 

§  5.     Authentication  of  officers'  author  it  ij.*'^ 

§  6.  Operation  and  effect^'^ — Where  acknowledgement  is  essential  to  make  a 
conveyance  operative  it  takes  effect  only  from  the  time  when  made  and  not  from 
date  of  the  deed.**  In  Alabama  an  acknowledgment  is  a  sufficient  recognition  and 
adoption  of  a  signature.***     Where  a  mortgagor  acknowledges  above  his  signature  on 


upheld  (Penn  v.  Garvin,  56  Ark.  511), 
though  some  courts  hold  to  the  contrary 
(Sampler  v.  Irwin,  45  Tex.  567).  But  where 
the  amount  of  the  agent's  compensation  de- 
pends on  his  securing  the  acknowledgment, 
as  in  the  principal  case,  it  has  been  inti- 
mated that  the  notary  would  be  disquali- 
fied. Havenmeyer  v.  Dahn,  48  Neb.  536,  67 
N.  V^^  489,  58  Am.  St.  706,  33  L.  R.  A.  332.  A 
Virginia  statute  (Acts  of  1901-2,  ch.  127) 
validates  all  prior  acknowledgments  taken 
by  notaries  who  are  trustees  in  the  deeds 
acknowledged,  but  this  statute  is  not  re- 
ferred to  by  the  court. — From  4  Mich.  L.  R. 
300. 

31.  See  5   C.  L.   30. 

32.  Certificate  that  wife  ■n'as  separately 
examined  held  to  show  that  she  was  pres- 
ent.    .Sandlin    v.    Dowdell    [Ala.]    39    So.    279. 

33.  Wife  is  there  regarded  as  feme  sole. 
Patnode  v.  Deschenes  [X.  D.]    106  N.  W.   573. 

34.  Wife  joining  -with  husband  in  convey- 
ance of  homestead.  Chattanooga  Nat.  Bl^g. 
&   Loan    Ass'n    v.    Vaught    [Ala.]    39    So.    215. 

35.  Kane  v.  Sholars  [Tex.  Civ.  App.]  90 
S.   W.    937. 

36,37.      See  5  C.  L.  30. 

38.  Where  the  official  character  of  a  no- 
tary and  his  county  appears  in  a  part  of 
the  certificate  it  is  unnecessary  to  repeat  it 
at  the  end.  Kane  v.  Sholars  [Tex.  Civ.  App.] 
90    S.    W.    937. 

39.  The  letters  "N.  P."  are  judicially 
known  to  be  in  common  use  to  signify  "no- 
tary public,"  hence  "N.  S.  Nells,  Jr.,  N.  P." 
is   permissible.     Leech  v.   Karthaus,   141   Ala: 


509,  37  So.  696.  The  letters  "U.  Q."  meaning 
unum  quorum  affixed  to  the  acknowledging^ 
officer's  signature  suffice  to  sliow  his  office 
where  the  person  was  at  the  time  clerk  of 
the  court  and  so  judicially  known  and  was 
ex  officio  a  justice  of  the  quorum  with  au- 
thority to  take  acknowledgments  (5  St.  at 
L.  479;  7  St.  at  L.  247).  McCreary  v.  Cogges- 
hall   [S.   C]    53    S.   E.   97S. 

40.  A  mere  certificate  that  he  knew  tlie 
person  is  bad.  Carolan  v,  Goran,  104  App. 
Div.  488,   93  N.  Y.  S.   935. 

41.  Ky.  St.  1903,  §  502.  Burt  &  Brabb 
Lumber   Co.   v.   Wilson    [Ky.]    93    S.   W.    906. 

43.  Recordation  of  mortgage  not  ren- 
dered void  by  interpolation  of  word  "who" 
in  certificate  of  acknowledgment,  constitut- 
ing mere  surplusage  and  not  destroying 
sense  under  liberal  construction.  Reed  v. 
Bank    of   Ukiah    [Cal.]    82    P.    S45. 

43.  Elmslie  v.  Thurman   [Miss.]    40  So.   67. 

44.  But  recital  of  "signing"  withoiU  one 
of  "delivery"  is  bad.  Elmslie  v.  Thurman 
[Miss.]    40   So.   67. 

45.  Sandlin  v.  Dowdell   [Ala.]   39   So.   279. 
4",  47.      See   3    C.   L.    34. 

48.  A  conveyance  by  deed  of  gift  from  a 
creditor  to  his  wife,  ■svhile  lie  was  solvent 
but  not  acknowledged  until  after  he  became 
insolvent  was  void  as  to  his  creditors. 
Lewis  v.   Herrera    [Ariz.]    85  P.   245. 

49.  Code,  §  982,  requiring  signature  at 
the  foot  of  conveyances  for  the  alienation 
of  land,  or  in  case  the  party  cannot  write, 
the  writing  of  his  name  for  him  with  the 
words    "his    mark"    written    a,gainst    or    over 
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the  mortgage  the  receipt  of  a  full,  true,  perfect,  and  complete  copy  of  the  same,  it  is 
prima  facie  evidence  that  a  statute  requiring  this  has  been  observed.^*'  In  Alahamst. 
the  act  of  taking  an  acknowledgment  is  in  its  nature  a  judicial  act,  akin  to  ordinarv 
judgments  in  matters  of  jurisdiction  and  attack,^^  but  it  may  be  shown  that  the  cer- 
tificate was  wholly  false  in  reciting  one.^-  The  certificate  of  the  acknowledgment  of  a 
deed  imparts  verity  and  can  be  overcome  only  by  clear  and  satisfactory  proof  of  falsi tj 
or  fraud.^2  The  date  of  a  certificate  is  conclusive  as  to  the  day  on  which  the  instru- 
m.ent  was  aclvnowledgecl,^^  and  when  of  same  date  as  the  instrument  itself  raises  the 
presumption  that  wife  was  examined  on  that  day,^^  and  the  deed  is  good  in  the  ab- 
sence of  fraud  though  the  notary  failed  to  explain  to  a  married  woman  as  fully  as  the 
law  intends.^''  To  avoid  the  deed,  such  fraud,  it  has  been  held,  must  be  attributed 
to  the  grantees,  not  alone  to  the,  notary's  voluntary  act.^' 

§  7.  Defects  and  invalidities.^^ — An  acknowledgment  failing  to  state  that  the 
person  making  it  was  known,  to  the  officer  taking  it,  to  be  the  person  who  executed 
the  instrument  acknowledged,  is  fatally  defective,  though  stating  that  the  notary 
personally  knew  the  affiant,^'^  but  a  mere  clerical  variance  in  matter  of  description 
will  not  invalidate  a  certificate.^*'  It  must  with  certainty  state  that  grantors  all 
acknowledged.'^^  Burden  of  proof  is  on  the  one  assailing  an  acknowledgment."- 
Objections  to  acknowledgments  as  defective  cannot  be  raised  for  first  time  on  ap- 
peal.*^^.     Defects  may  be  cured  by  adverse  possession.*^* 


the  same  and  attested  by  two  witnesses, 
sufficiently  complied  with  by  executing  the 
acknowledgment  provided  by  Code,  §  984. 
Loyd  V.   Gates    [Ala.]    38    So.   1022. 

50.  L.  1S97,  c.  95,  p.  250,  §  2,  provides  that 
every  chattel  mortg-age  shall  be  void  unless 
it  appears  on  the  instrument  above  the 
mortg-ag-or's  signature  that  he  has  received 
a  true  copy  of  the  same.  Foss  v.  Van  Wag- 
enen   [S.  D.]    104  N.  W.  605. 

51.  Certificate  may  be  collaterally  as- 
sailed where  no  acknowledgment  was  in 
fact  made.  Chattanooga  Nat.  Bldg.  &  Loan 
Ass'n   V.    Vaught    [Ala.]    39   So.    215. 

52.  No  examination  of  wife  was  had  or 
acknowledgment  made  by  her.  Chattanooga 
Nat.  Bldg.  &  Loan  Ass'n  v.  Vaught  [Ala.] 
39   So.    215. 

Note:  This  is  not  in  conflict  with  the 
statement  as  ordinarily  made  that  an  ac- 
knowledgment is  not  collaterally  assailable 
[see  5  C.  L.  32,  n.  40]. 

53.  Swiger  v.  Swiger  ["W.  Va.]  52  S.  E.  23. 
Testimony  of  grantor  and  his  witnesses  de- 
nying genuineness  of  his  signature  not  suf- 
ficient where  evidence  is  conflicting  with 
but  slight  preponderance  either  way.  Id. 
Facts  held  not  to  show  fraud  on  a  wife  from 
the  fact  that  she  did  not  know  contents  of 
instrument,  she  was  told  to  sign  the  statute 
in  force  not  requiring  that  its  nature  be 
made  known  or  explained.  Patnode  v. 
Deschenes    [N.   D.]    106   N.  W.   573. 

54.  Weisiger  v.  Mills    [Ky.]    91    S.   W.    689. 

55.  Sandlin  v.  Dowdell    [Ala.]    39  So.   279. 

56.  Cannot  be  shown  except  as  fraud  that 
it  was  only  partial.  Cason  v.  C^son  [Tenn.] 
93   S.   W.   89. 

57.  Deed  given  to  make  good  a  son's  mis- 
appropriation of  money,  the  grantees  how- 
ever not  having  procured  it  to  be  made. 
Cason  V.  Cason  [Tenn.]  93  S.  W.  89.  The 
grantees'  mpre  acceptance  without  knowl- 
edge  held   not   a   ratification.     Id. 

58.  See   5   C.   L,.   32. 

59.  Carolan  v.  Yoran,  104  App.  Div.  488, 
93  N.   Y.   S.   935. 


60.  A  person  is  described  as  S.  W.  Sholars 
in  a  deed  and  as  S.  W.  Sholars,  Sr.,  in  the 
certificate.  Kane  v.  Sholars  [Tex.  Civ.  App  ] 
90   S.   W.    937. 

61.  IVOTE.  Use  of  «Tie"  instead  of 
"they."  A  certificate  of  acknowledgment, 
stating  that  the  grantors,  naming  them  sep- 
arately, appeared  before  the  notary  and  ac- 
knowledged that  "he"  executed  the  instru- 
ment, etc.,  was  held  insufficient  to  entitle  the 
instrument  to  be  admitted  in  evidence  as  a 
recorded  instrument.  Kane  v.  Sholars  [Tex. 
Civ.   App.]    90   S.    W.    937. 

Where  an  instrument  Is  defectively  ac- 
knowledged it  is  not  entitled  to  be  intro- 
duced as  evidence  of  title  without  proof  of 
execution.  But  a  mere  clerical  error  will 
not  vitiate  a  certificate  of  acknowledgment, 
and  the  court  in  the  case  of  McCardia  v. 
Billings,  10  N.  D.  373,  87  N.  W.  1008,  88  Am. 
St.  Rep.  729,  where  a  similar  state  of  facts 
existed,  said  "that  they  would  construe  the 
language  of  certificates  of  acknowledgment 
liberally  and  hold  them  valid  if  that  could 
be  done  by  a  fair  and  reasonable  construc- 
tion of  the  language  used,"  and  held  that 
the  use  of  "he"  instead  of  "they"  was  a  mere 
clerical  error.  In  the  case  of  Montgomery 
V.  Hornberger,  16  Tex.  Civ.  App.  28,  there 
was  a  similar  holding  in  regard  to  the  use 
of  "the"  for  "they."  "While  the  courts  have 
been  very  exacting  in  regard  to  certificates 
of  acknowledgment  of  married  women  (Sar- 
azin  v.  Railroad,  153  Mo.  479;  55  S.  W^.  92), 
there  seems  to  be  no  very  good  reason  for 
such  stringency  in  the  principal  case. — From 
4  Mich.  L,  R.  545. 

62.  Action  of  ejectment,  defendant  at- 
tacking deed  In  plaintiff's  chain  of  title. 
Loyd  v.   Gates    [Ala.]    38    So.    1022. 

63.  An  instrument  improperly  acknowl- 
edged in  that  two  persons  are  referred  to 
as  "he  acknowledged  that  he  executed,"  ob- 
jections might  have  been  taken  to  its  ad- 
mission as  a  recorded  instrument.  Kane  v. 
Sholars    [Tex.    Civ.    App.]    90    S.    "W.    937. 

C4.     A    certificate    reciting   separate    exam- 
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ACTIONS." 

This  topic  incliicTos  only  questions  relating  strictly  to  actions.  Causes  of  action 
and  defenses/  and  forms  of  action,  are  treated  elsewhere.^ 

The  creation  of  a  new  right  to  contract  includes  an  appropriate  remedy  for  the 
violation  of  the  contract  obligation.*  A  cause  of  action  must  exist  in  favor  of  plaint- 
iff at  the  time  of  the  commencement  of  the  suit  or  it  will  not  lie.^  The  commence- 
ment of  an  action  at  law  ordinarily  dates  from  the  issuance  of  the  summons/'  and  a 
suit  in  equitv'^  from  the  issuance  of  the  process  to  answer  plaintiff's  bill.^ 

Special  proceedings  may  be  deemed  actions  for  certain  purposes  *  though  not 
ordinarily  considered  as  such.  Actions  are  either  civil  or  criminal  in  their  nature.^ 
Civil  actions  are  either  legal  or  equitable  according  to  whether  they  are  cognizable 
ni  law  or  in  equitj^^*^  and,  again,  are  in  personam  ^^  or  in  rem. 

Act  of  God;  Additional  Allowances;  Ademption  of  Legacies,  see  latest  topical  index. 

ADJOINING   OWNERS."' 


Every  owner  of  lands  has  absolute  dominion  over  them  and  may  put  them  to 
any  legitimate  use  he  sees  tit,  and  any  injury  resulting  to  adjacent  premises  from 


ination  of  a  v.'ife  who  declared  the  deed  to 
be  her  "act  and  deed  .  .  .  signed  and 
delivered  .  .  .  without  dread  or  fear 
of  any  person  and  [she]  does  not  wish  to 
retract  it"  held  invulnerable  after  limita- 
tions had  run.  Milby  v.  Hester  [Tex.  Civ. 
App.]    15  Tex.   Ct.   Rep.  495,   94  S.  W.   178. 

1.  See   5   C.  L.   32. 

2.  See  Causes  of  Action  and  Defenses,  5 
C.   L.    555. 

3.  See  Forms  of  Action.  5  C.  L.  1517. 

4.  A  statute  creating  a  right  in  a  mar- 
ried woman  to  contract  with  her  husband 
gives  her  a  right  to  sue.  Mathewson  v. 
Mathewson   [Conn.]   63  A.   285. 

5.  An  assignor  cannot  maintain  an  action 
on  the  contract  assigned  though  it  is  re- 
assigned subsequent  to  the  commencement 
of  the  action.  Walsh  v.  Woarms,  109  App. 
Div.  166,   95  N.   Y.  S.   824. 

6.  The  issuance  of  the  original  summons 
fixes  the  date  of  commencement  though  it 
is  returned  unserved  and  an  alias  summons 
issued.  United  States  Oil  &  Gas  Well  Sup- 
ply Co.  V.  Gartlan  [W.  Va.]  52  S.  E.  524. 
Issuance  and  service  of  summons  in  suit 
to  foreclose  mortgage  after  plaintiff  had 
suffered  a  non-suit  held  equivalent  to  com- 
mencement of  new  suit  within  tlie  statute  of 
limitations.  Livingston  v.  New  England 
Mortg.   Sec.   Co.    [Ark.]    91   S.  W.   752. 

7.  An  amended  or  supplemental  bill  when 
filed  relates  back  to  the  time  the  process  to 
answer  was  issued.  Columbia  Finance  & 
Trust  Co.  V.  Furbaugh   [W.  Ya.]   53  S.   E.   468. 

8.  An  independent  proceeding  commenced 
by  a  writ  of  certiorari  is  an  action  witliin 
■§  2595,  Rev.  St.  1898.  State  v.  Chittenden 
[Wis.]  107  N.  W.  500.  An  order  in  supple- 
mental proceedings  requiring  a  judgment 
debtor  to  attend  for  examination  is  an  or- 
der in  an  "action"  within  Code  Civ.  Proc, 
§  338,  subd.  4,  authorizing  service  anywhere 
In  the  state.  Deane  v.  Sire,  95  N.  Y.  S.  556. 
An  application  for  a  writ  of  review  is  an 
action  within  the  meaning  of  Code  1881,  § 
512,  subd.  4,  authorizing  costs.  State  v.  Su- 
perior Ct.  of  Spokane  County  [Wash.]  82  P. 
S78. 


O.  The  presentment  of  an  accusation 
against  a  public  officer  under  Pen.  Code,  § 
758,  is  criminal  in  its  nature.  Coffey  v.  Su- 
perior Ct.  of  Sacramento  County  [Cal.  App.] 
83  P.   580. 

See,  also.  Appeal  and  Review,  5  C.  L.  121; 
Indictment  and  Prosecution,  5  C.  L.  1790,  and 
topics  where  it  is  necessary  to  make  the 
distinction  in  order  to  determine  the  pro- 
cedure, as  for  example  Bastards,  5  C.  L.  412; 
Contempt,  5  C.  L.  650;  Habeas  Corpus,  5 
C.   L.    1615;   Jury,    6    C.   L.    316. 

10.  For  general  matters  having  to  do 
with  this  distinction  see  Equity,  5  C.  L.  1144, 
and  Forms  of  Action,  5  C.  L.  1517.  For  a 
discussion  of  the  question  as  affecting  tlie 
placing  of  the  cause  of  the  docket  or  calen- 
dar see  Dockets,  Calendars  and  Trial  Lists, 
5  C.  L.  1039,  as  affecting  the  right  to  a  jury 
trial  see  Jury,  6  C.  L.  316,  and  as  affecting 
the  method  of  pleading,  see  Pleading,  6  C. 
L.  1008.  See,  also,  the  topic  dealing  with 
the  particular  form  of  action  in  regard  to 
wliich  the   question  arises. 

A  proceeding  to  recover  dow^er  is  an  ac- 
tion at  law.  Ex  parte  Wallace  [S.  C]  52 
S.  E.  873.  A  complaint  alleging  that  de- 
fendant is  in  possession  of  certain  lands  and 
praying  for  possession  and  tiiat  defendant 
remove  its  tracks  and  cease  to  operate  its 
trains  thereon,  alleges  an  action  at  law, 
and  not  in  equity.  Remsen  v.  New  York, 
etc.,  R.  Co.,  97  N.  Y.  S.  902.  Where  a  peti- 
tion filed  in  the  district  court  states  facts 
sufficient  to  justify  either  legal  or  equitalDle 
relief,  and  prays  relief  that  can  only  be 
granted  in  full  in  equity,  it  will  be  presumed 
that  the  petition  was  addressed  to  the 
equity  side  of  the  court.  Ames  v.  Ames 
[Neb.]    106   N.   W.    584. 

11.  In  North  Dakota  an  action  to  fore- 
close a  mortgage  is  in  personam,  and  hence 
within  Rev.  Codes  1899,  §  5210,  authorizing 
a  deduction  for  the  time  defendant  is  absent 
from  the  state  from  the  period  of  limita- 
tions. Paine  v.  Dodds  [N.  D.]  103  N.  W.  931; 
Colonial  &  U.  S.  Mortg.  Co.  v.  Flemington 
[N.  D.]    103   N.   W.    929. 

12.  See  5  C.  L.   33. 
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such  use  is  damnum  absque  injuria,^^  and  such  use  being  legal,  it  is  immaterial  witl 
what  motive  he  acted. ^^  The  owner  of  land  has  no  right  in  the  light  and  air  coming 
across  his  neighbor's  adjoining  property,  hence  no  injunction  will  lie  to  restrain  an 
interference  therewith. ^^  Adjoining  owners  may  limit  the  use  of  their  property  by 
contract.^® 

Lateral  support.'^' — One  excavating  on  his  own  land  in  a  careful  and  prudent 
manner  is  not  liable  for  consequential  damages  accruing  to  his  neighbor. ^^  He  has, 
however,  no  right  to  remove  the  earth  so  near  to  the  land  of  an  adjoining  owner  that 
the  latter  will  crumble  away  and  fall  by  its  own  weight,^^  and  in  case  he  does  so  is 
liable  for  the  resulting  damages  regardless  of  the  degree  of  care  or  skill  used  to  pre- 
vent them.-"  The  same  is  true  where  an  excavation  taps  a  sul)terranean  stream  in 
such  a  way  as  to  interfere  with  lateral  support.^^  The  rule  applies  equally  to  cities 
and  their  licensees  excavating  in  or  beneath  streets.-"  This  right  of  lateral  support, 
however,  extends  only  to  the  soil  in  its  natural  condition,^^  and  does  not  protect  struc- 
tures placed  thereon  which  increase  the  lateral  or  downward  pressure,-*  but  one  re- 


13.  Applied  to  the  fencing-  off  of  one's 
own  land  thereby  preventing  an  adjoining- 
landowner's  cattle  from  reaching  the  public 
lands  beyond.  Anthony  V\^ilkinson  Live- 
stock Co.  V.  Mcllquam    [Wyo.]    S3   P.   364. 

14.  Anthony  Wilkinson  Livestock  Co.  v. 
Mcllquam  [Wyo.]  S3  P.  364.  V\'here  one  had 
a  legal  right  to  construct  a  fence  thereby 
depriving  the  adjacent  property  of  the  light 
and  air  naturally  passing  over  his  land,  his 
motive  in  so  doing  is  immaterial.  Koble- 
gard  V.  Hale  [W.  Va.]  53  S.  E.  793. 

As  to  spite  fences  see  note,  3  C.  L.  39,  n. 
92. 

15.  Cannot  maintain  bill  for  an  injunc- 
tion to  restrain  maintenance  of  fence  of  un- 
usual height  on  adjoining  land  on  sole 
ground  that  it  deprives  his  building  of  light 
and  air  coming  laterally  from  such  land. 
Koblegard    v.   Hale    [W.   Va.]    53    S.    E.    793. 

16.  A  board  fence  dii-ninishing  the  light 
and  air  held  to  be  prohibited  by  contract. 
MacGregor  v.  Llnney,  6  Ohio  C.  C.  (N.  S.) 
524. 

17.  See  5  C.  L.  34.  See,  also.  Tiffany  on 
Heal  Property,   §   301,   p.    669. 

18.  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.]    84  P.    18. 

19.  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.]  84  P.  18.  One  owning  land  in  its 
natural  state  has  a  right  to  the  lateral  sup- 
port of  the  adjoining  lands.  Adjoining 
owner  has  no  right  to  niake  an  excavation 
which  will  cause  it  to  subside,  if  no  struc- 
tures have  been  placed  thereon  which  in- 
crease the  burden  by  increasing  the  pres- 
sure. Riley  v.  Continuous  Rail  Joint  Co., 
110  App.  Div.  787,  97  N.  Y.  S.  283.  Such  re- 
sult is  not  a  consequential  damage,  but  a 
direct  injury.  Farnandis  v.  Great  Northern 
R.  Co.   [Wash.]   84  P.    18. 

XOTE.  Right  to  substitute  artificial  sup- 
port: The  right  of  support  is  not  a  right 
to  have  the  adjoining  soil  remain  in  its 
natural  state,  but  merely  the  right  to  have 
the  benefit  of  support,  and  consequently  the 
owner  of  the  servient  tenement  may  sub- 
stitute artificial  support,  such  as  a  retaining 
wall.  Tiffany  on  Real  Property,  §  301,  p. 
669;  Stimmel  v.  Brown,  7  Houst.  [Del.]  219, 
30  A.  996;  Livingston  v.  Anoingona  Coal  Co., 
49  Iowa,  369,  31  Am.  Rep.  150;  Wier's  Appeal, 
81    Pa.    203.      Dicta    in    Block    v.    Hazeltine,    3 


Ind.  App.  491,  29  N.  E.  937;  Mickel  v.  Doug- 
las, 75  Iowa,  78,  39  N.  W.  198;  Kistler  v. 
Thompson,  158  Pa.  139,  27  A.  874;  Gumbert 
V.  KUgore  [Pa.]  6  Cent.  Rep.  406,  6  A.  771. — 
From  Tiffany  on  Real  Property,  §  301,  p. 
669,  and  note  to  Kansas  City  &  N.  ■V\'.  R.  Co. 
V.   Schwake   [Kan.]   68  L.  R.   A.   692. 

20.  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.]  84  P.  18.  Railroad  company  re- 
moving lateral  support  by  construction  of 
tunnel  on  its  own  land  is  liable  for  result- 
ing damages  regardless  of  the  degree  of 
care  or  skill  used,  in  view  of  constitutional 
provision  that  no  private  property  shall  be 
taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  first  been 
paid.     Id. 

21  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.]  84  P.  IS.  V\^here  there  was  evi- 
dence tending  to  show  that  cracks  in,  and 
settling  of,  the  earth  by  the  tapping  of  an 
underground  stream  of  -vpater  by  defendant's 
tunnel  caused  the  soil  to  be  carried  away, 
instruction  that  defendant  -would  not  be 
liable  in  such  case  if  the  waters  witli- 
draw^n  -were  on  defendant's  own  property, 
but  -would  be  if  water  was  taken  from  un- 
der a  public  street  or  property  not  belong- 
ing  to   defendant,    held   proper.      Id. 

22.  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.]  84  P.  18.  In  case  injury  results 
from  tapping  subterranean  water  course  in 
public  street  by  a  railroad  company  building 
a  tunnel,  under  a  license  from  the  city,  there 
is  a  taking  or  damage  within  the  meaning 
of  the  constitutional  provision  prohibiting 
such  taking  or  damage  until  payment  of 
compensation.     Id. 

23.  Farnandis  v.  Great  Northern  R.  Co. 
["Wash.]  84  P.  IS.  Ordinarily  the  natural 
support  of  his  land  by  that  of  the  adjoin- 
ing proprietor  is  all  that  a  landowner  is 
entitled  to.  Hannicker  v.  Tepper  [S.  D.] 
107   N.   W.   202. 

24.  Fernandis  v.  Great  Northern  R.  Co. 
[Wash.]  84  P.  IS.  Natural  support  of  land 
by  that  of  adjoining  proprietor  is  all  that 
he  is  entitled  to  under  Rev.  Civ.  Code,  §  291, 
providing  that  each  coterminous  owner  is 
entitled  to  the  lateral  and  subjacent  support 
which  his  land  has  received  from  the  ad- 
joining land,  subject  to  the  right  of  the 
latter  to  make  proper  and  usual  excavations 
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moving  the  lateral  support  of  adjacent  property  carrying  buildings  is  bound  to  use 
ordinary  care  to  prevent  injury  both  to  the  land  and  to  the  structures  thereon.^^  If 
the  weight  of  the  buildings  does  not  in  any  way  contribute  to  the  damage,  and  the 
removal  of  the  earth  is  the  direct  cause  of  the  damage  to  both  them  and  the  land, 
the  owner  can  recover  for  the  damage  to  both.-'^  The  right  to  remove  lateral  sup- 
port may  be  acquired  by  an  implied  license,  as  where  one  owning  adjoining  tracts 
sells  one  of  them  with  knowledge  of  the  fact  that  the  purchaser  intends  to  excavate 
thereon.2"  The  question  whether  the  removal  of  lateral  support  was  the  proximate 
cause  of  the  injury  is  ordinarily  for  the  jury.^^  Matters  relating  to  subjacent  sup- 
port,^* and  the  measure  of  damages  are  treated  elsewhere.^"  Where  plaintiff  is  enti- 
tled to  recover  for  damages  to  both  the  land  and  the  buildings,  the  use  to  which  the 
land  was  adapted  may  be  considered  in  determining  its  value  and  the  damage  sus- 
tained.^^ 

Adjournments;    Administration;    Administrative  Law,  see  latest  topical  index. 

ADMIRAIiTY. 


1.  Jurisdiction    and    Conrfs     (30). 

2.  Remedies   and   Remedial   Rigbts    (32). 

3.  Praotiee   and   Procedure    (33). 

A.   Pleading,    Process,    Interlocutory    Or- 
ders,  etc.    (33). 


B.  Evidence,  Proof,  Hearing',  and  Decree 
(34). 
§  4.     Appeals  and   Subsequent   Proceedings 
(35). 


§  1.  Jurisdiction  and  courls.^- — The  admiralty  jurisdiction  of  the  Federal 
courts  extends  to  all  cases  of  a  maritime  nature,  whether  the  right  in  question  is  one 
accorded  by  the  general  rules  of  achniralty  law,  or  is  created  by  legislation.^^  The 
maritime  nature  of  the  subject  is  alwaj^s  the  test  of  jurisdiction.^*  State  legislation 
may  create  rights  of  such  a  nature  that  they  may  properly  be  administered  by  the 
admiralty  courts,^^  but  cannot  restrict  or  extend  the  admiralty  jurisdiction  of  Fed- 


on  the  same  for  purposes  of  construction, 
on  using  ordinary  care  and  skill  and  taking 
reasonable  precautions  to  sustain  the  land 
of  the  other,  and  giving  previous  reasonable 
notice  to  the  other  of  his  intention  to  make 
such  excavations.  Hannicker  v.  Tepper,  [S. 
D.]  107  N.  'W  202.  "Land"  as  used  in  such 
section  does  not  include  buildings  in  view 
of  Rev.  Civ.  Code,  §  187,  defining  land  as  the 
solid  material  of  the  earth,  whatever  may 
be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock,  or  other  substance.  Id. 
Owner  of  land  so  burdened  has  no  right  to 
have  them  supported  by  adjacent  landown- 
ers. Riley  v.  Continuous  Rail  Joint  Co.,  110 
App.  Div.  787,  97  N.  Y.  S.  283.  Evidence  held 
not  to  show  that  buildings  on  lot  tended 
to  increase  pressure  at  the  line  between  the 
lands  of  plaintiff  and  defendant,  but  to  tend 
to  show  that  landslide  was  entirely  inde- 
pendent of  the  pressure  of  such  buildings. 
Id. 

23.  Hannicker  v.  Tepper  [S.  D.]  107  N.  'W. 
202.  Defendant  held  liable  for  injuries  to 
plaintiff's  building  on  adjoining  land,  wliere 
he  left  excavation  exposed  to  inclement 
weather  for  an  unreasonable  length  of  time. 
Id.     Instructions    approved.     Id. 

26.  Farnandis  v.  Great  Northern  R.  Co. 
[Wash.}  84  P.  18.  Sinking  and  cracking  of 
earth  held  not  due  to  increased  downward 
or  lateral  pressure  by  buildings,  where 
cracks  appeared  between  buildings  and  de- 
fendant's tunnel,  and  extended  through 
buildings.      Id. 


27.  Where  it  is  claimed  that  plaintiff 
knew  the  purpose  for  which  lands  purchased 
by  defendant  from  her  were  to  be  used,  evi- 
dence that  at  the  time  plaintiff's  agent 
agreed  to  sell  to  defendant  the  lands  pur- 
chased by  it  he  spoke  to  defendant's  man- 
ager about  the  bank  sliding  down  if  the 
grading  was  done  and  was  told  that  defend- 
ant would  secure  the  bank  by  putting  in  re- 
taining walls,  is  properly  considered  in  an- 
swer to  suggestion  that  deed  gave  defend- 
ant a  license  to  remove  lateral  support.  Ri- 
ley V.  Continuous  Rail  Joint  Co.  110  App. 
Div.   787,   97   N.   T.    S.    283. 

2S.  Question  whether  damage  to  land  and 
buildings  120  feet  away  from  defendant's 
tunnel  was  caused  by  removal  of  lateral 
support  or  by  blasts.  Farnandis  v.  Great 
Northern  R.  Co.  [Wash.]  84  P.  18.  Question 
whether  falling  of  wall  was  due  to  under- 
mining of  wall,  or  to  removal  of  lateral 
support  by  taking  down  an  adjoining  wall 
taken  with  the  fact  that  wall  which  fell 
was  out  of  plumb.  Di  Palma  v.  Weinman 
[N.    M.]    82    P.    360. 

29.  See  Mines  and  Minerals,  6  C.  L.   644. 

30.  See  Damages,    5   C.   L.    904. 

31.  Instruction  in  action  for  damages  by 
lessees  held  not  objectionable  as  permitting 
the  assessment  'of  damages  personal  to 
plaintiffs.  Farnandis  v.  Great  Northern  R. 
Co.    [Wash.]    84   P.    15. 

.32.      See   5   C.   L.    35. 

33  34,35.  The  Winnebago  [C.  C.  A.]  141 
F.    945. 
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'eral  courts.^®  A  state  court  can  judicially  sell  only  the  right  of  a  shipoTvoier  subject 
to  maritime  liens.^" 

Courts  of  admiralty  have  no  general  equity  jurisdiction,  and  cannot  afford  equi- 
table relief  in  a  direct  proceeding  for  that  purpose,^*  but  they  may  apply  equitable 
principles  to  subjects  within  their  jurisdiction,  and,  in  the  distribution  of  proceeds 
in  their  possession  or  under  their  control,  may  give  effect  to  equitable  claims.^*  They 
have  no  jurisdiction  of  a  suit  brought  solely  for  the  purpose  of  obtaining  an  account- 
ing,*" but  may  decree  an  accounting  when  necessary  as  incidental  to  the  main  relief 
in  a  cause  of  which  they  have  undoubted  jurisdiction.*^ 

The  Federal  courts  have  exclusive  jurisdiction  to  enforce  liens  given  by  the  gen- 
■eral  maritime  law.*-  The  true  criterion  of  their  jurisdiction  to  enforce  contracts 
is  the  nature  and  subject-matter  of  the  contract,  as  to  whether  it  is  a  maritime  con- 
tract, having  reference  to  maritime  service  or  maritime  transactions.*^  The  mari- 
time nature  of  the  contract  depends  upon  its  subject-matter,  and  not  upon  locality, 
nor  upon  the  personal  obligations  of  the  parties.**  A  court  of  admiralty  will  not 
.afford  relief  to  a  mortgagee  seeking  to  recover  possession  of  property  mortgaged  to 
secure  the  pa^inent  of  a  nonmaritime  debt.*^  State  statutes  may  create  liens  not 
maritime  in  character  and  confer  on  their  own  courts  power  to  enforce  them,*®  and 


36.  Liens  g-iven  by  state  statutes  not  the 
test  of  admiralty  jurisdiction.  The  San  Ra- 
fael [C.  C.  A.]  141  F.  270.  Cannot  enlarge 
the  powers  of  such  courts  by  creating-  rights 
of  which  they  cannot  take  cognizance  con- 
sistently with  their  principles  or  with  the 
object  of  their  institution.  The  "U^innebago 
[C.   C.  A.]    141   F.   945. 

37.  "Where  purcliaser  at  receiver's  sale 
paid,  over  and  above  his  bid,  a  certain  sum 
to  lien  claimants  who  had  libeled  vessel  in 
court  of  admiralty,  held  that  insolvent  es- 
tate had  no  ownership  or  equity  in  such 
sum,  and  that  lien  claimants,  who  were  also 
creditors  of  the  insolvent,  could  not  be  com- 
pelled to  account  for  the  same  in  the  receiv- 
ership proceedings.  In  re  Red  River  Line 
[La.]    40    So.    250. 

38.  United  States  v.  Cornell  Steamboat 
-Co.,   26   S.  Ct.   648,   afg.    [C.   C.  A.]    137   F.   455. 

Courts  of  admiralty  are  not  vested  with 
the  powers  of  a  court  of  equity,  though  they 
observe  equitable  principles  and  recognize 
equities  when  the  primary  cause  is  -within 
their  primary  jurisdiction.  Equities  for 
charging  vessel  equally  in  fault  for  colli- 
sion -with  share  of  liability  for  cargo  dam- 
age wliich  arise  out  of  the  conduct  and  re- 
sults of  the  litigation  in  reference  to  such 
claim  of  cargo  damage,  and  not  out  of  the 
collision,  are  not  cognizable  in  admiralty 
apart  from  a  primary  cause  to  establish  the 
rights  and  liabilities  of  the  parties  con- 
cerned. Erie  &  W.  Transp.  Co.  v.  Erie  R. 
Co.    [C.  C.   A.]    142   F.   9. 

39.  In  allowance  of  salvage  for  saving 
property  In  possession  of  government  cus- 
toms officers  on  which  duties  have  been 
paid.     United    States     v.    Cornell    Steamboat 

Co.,   202   U.    S.    1S4,    50   Law.   Ed. ,   afg.    [C. 

C.  A.]   137  F.   455. 

40.  The   Emma   B.,    140    F.    771. 

41.  In  suit  for  partition  of  vessel,  may 
order  an  accounting  between  libelant  and 
respondent  of  earnings  and  expenses  of  ves- 
sel during  period  mentioned  in  libel.  The 
Emma  B.,   140   F.    771. 

42.  The  San  Rafael  [C.  C.  A.]  141  F.  270. 
Have    exclusive    jurisdiction    as    to    the    en- 


forcement of  all  liens  in  respect  to  maritime 
contracts.  Delaney  Forge  &  Iron  Co.  v. 
Iroquois  Transp.  Co.  [Mich.]  12  Det.  Leg. 
N.    441,    105  N.   W.    527. 

43.  North  German  Fire  Ins.  Co.  v.  Adams 
[C.  C.  A.]  142  F.  439.  Maritime  contra'cts 
give  rise  to  maritime  liens  enforceable  in 
admiralty  against  the  vessel.  In  re  Eastern 
Dredging  Co.,    138    F.    942. 

44.  Insurance  policy  on  vessel  engaged  in 
navigation  is  maritime  contract  though  it 
insures  her  against  fire  loss  alone,  and  court 
of  admiralty  has  jurisdiction  of  action  in 
personam  to  enforce  it.  North  Gerinan  Fire 
Ins.  Co.  V.  Adams  [C.  C.  A.]  142  F.  439.  Con- 
tracts for  the  building  of  ships  or  for  the 
furnishing  of  materials  for  tlieir  construc- 
tion are  not  maritime  in  character,  nor  are 
liens  given  on  ships  in  the  course  of  con- 
struction maritime'  liens.  The  Winnebago 
[C.  C.  A.]  141  F.  945.  Delaney  Forge  &  Iron 
Co.  V.  Iroquois  Transp.  Co.  [Mich.]  12  Det. 
Leg.  N.   441,   105   N.  W.  527. 

45.  Contract  mortgaging  vessel  to  secure 
payment  of  purchase  price  is  nonmaritime, 
and  court  -will  not  entertain  suit  by  mort- 
gagee to  recover  possession.  The  Clifton 
[C.    C.    A.]    143   F.    460. 

46.  If  contract  is  not  maritime  in  char- 
acter, it  is  of  no  concern  to  the  Federal  jur- 
isdiction -what  remedies  the  state  may  pro- 
vide, whether  in  rem,  or  otherwise.  The 
Winnebago  [C.  C.  A.]  141  F.  945.  Proceed- 
ings in  rem  provided  for  by  state  statutes, 
arising  under  nonmaritime  contracts  are 
within  the  jurisdiction  of  state  courts.  De- 
lanev  Forge  &  Iron  Co.  v.  Iroquois  Transp. 
Co.  [Mich.]  12  Det.  Leg.  N.  441,  105  N.  T^'. 
527.  Comp.  Laws  1S97,  §  10,  788,  giving 
lien  for  materials  furnished  in  the  construc- 
tion of  vessels  enforceable  in  state  courts 
does  not  derogate  from  the  jurisdiction  of 
the  Federal  admiralty  courts,  at  least  when 
applied  to  ships  not  already  engaged  in 
commerce.  The  "U'innebago  [C.  C.  A.]  141 
F.  945;  Delaney  Forge  &  Iron  Co.  v.  Iro- 
quois Transp.  Co.  [Mich.]  12  Det.  Leg.  N. 
441     105   N.    W.    527.      It    makes   no    difference 
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such  liens  are  enforceable  in  the  state  courts  not^vithstanding  the  fact  that  the  vessel 
lias  been  licensed  and  enrolled  and  is  engaged  in  interstate  commerce.*' 

Maritime  torts  give  rise  to  maritime  liens  enforceable  in  admiralty  against  the 
vessel.*^  A  court  of  admiralty  has  jurisdiction  of  a  suit  to  recover  possession  of  a 
vessel,  duly  licensed  and  enrolled  under  the  Federal  navigation  laws,  which  has  been 
seized  by  state  officers  for  violation  of  a  state  fishery  law,  where  the  constitutionality 
of  such  law  is  questioned  on  the  ground  that  it  invades  the  admiralty  jurisdiction  of 
the  Federal  courts,  and  there  is  a  show  of  substance  to  such  contention.^®  Such  a 
suit  is  not  one  against  a  state  so  as  to  deprive  the  court  of  jurisdiction,  though  there 
may  be  an  appearance  on  its  behalf-^**  Proceedings  to  limit  liability  supersede  all 
other  actions  or  suits  for  the  same  damages  in  the  state  or  Federal  courts  upon  all 
matters  properly  presented  therein,  the  jurisdiction  of  the  district  court,  when  it  has 
once  attached,  being  exclusive.^^  Courts  of  admiralty  have  jurisdiction  of  an  inde- 
pendent libel  by  one  of  two  vessels  in  a  collision  to  compel  contribution  by  the  other 
for  damages  which  the  former  was  compelled  to  pay  cargo  owners,  upon  the  ground 
that  botJi  vessels  were  equally  in  fault.^^  The  Federal  district  court  has  jurisdiction 
of  a  petition  which  is  in  effect  a  libel  in  personam  against  the  United  States  for  the 
salvage  of  duties  collected  on  a  cargo  saved  from  destructiQn  by  fire  while  on  board  a 
vessel  and  in  the  possession  and  control  of  the  customs  officers. "^ 

§  2.  Remedies  and  remedial  rights.^* — One  who  has  a  maritime  lien  may  en- 
force the  same  by  a  suit  in  rem  in  admiralty  regardless  of  the  fact  that  he  also  has 
an  equitable  lien  enforceable  in  a  court  of  equity.^^  So,  too,  the  fact  that  a  libelant 
has  already  brought  suit  in  a  state  court  for  the  same  claim  is  no  bar  to  a  subsequent 
proceeding  in  admiralty,^®  but  one  who  participates  in  a  proceeding  in  a  state  court 
to  enforce  a  maritime  lien,  resiilting  in  a  sale  at  his  instance,  loses  his  lien,  if  not 
by  estoppel,  at  least  by  laches."  The  fact  that  the  property  saved  is  not  within  the 
physical  possession  of  the  court,  but  is  of  an  intangible  nature,  such  as  freight  or  cus- 
toms duties,  does  not  prevent  the  maintenance  of  a  libel  in  personam  against  the 
owner  for  salvage.^^ 

The  jurisdiction  of  a  Federal  court  to  enforce  liens  given  by  the  general  mari- 
time law  is  not  affected  or  restricted  by  state  statutes  of  limitation,^^  though,  when 


in  determining'  the  maritime  nature  of  the 
transaction  whether  the  vessel  is  to  be  used 
whoUy  in  Micliigan  waters,  or  elsewlaere  as 
well.  The  Winnebag-o  [C.  C.  A.]  141  F.  945; 
Delaney  Forge  &  Iron  Co.  v.  Iroquois  Transp. 
Co.  [Mich.]  12  Det.  Leg.  N.  441,  105  N.  W. 
527. 

47.  Fact  that  she  may  become  subject  to 
maritime  liens,  does  not  prevent  the  enforce- 
ment against  her  in  the  state  courts  of  non- 
maritime  liens  to  whicli  slie  is  subject  under 
state  statutes.  The  Winnebago  [C.  C.  A.] 
141  F.  945;  Delaney  Forge  &  Iron  Co.  v. 
Iroquois  Transp.  Co.  [Mich.]  12  Det.  Leg.  N. 
441.    105   N.   W.    527. 

48.  In  re  Eastern  Dredging  Co.,  13S  F. 
942. 

49.  If  state  statute  is  unconstitutional  it 
affords  no  justification  for  parties  acting 
under  it,  and  court  may  inquire  into  its  con- 
stitutionality. The  W.  J.  Kingston,  144  F. 
560.  If  law  is  invalid  proceeding  is  proper 
one  in  which  to  obtain  a  return  of  the  ves- 
sel, but  if  valid,  libel  will  be  dismissed.     Id. 

50.  The    W.   J.    Kingston,    144    F.    560. 

51.  Dowdell  V.  United  States  District 
Court    [C.   C.   A.]    139   F.   444. 

52.  Right     to     such     contribution     is     one 


given  by  admiralty  law.  Erie  &  W.  Transp. 
Co.  v.  Brie  R.  Co.   [C.  C.  A.]   142  F.   9. 

53.  Under  Tucker  Act,  §  2,  24  St.  at  L. 
505,  c.  359.  United  States  v.  Cornell  Steam- 
boat Co.,  202  U.  S.   1S4.   50  Law.  Ed. ,  afg. 

[C.  C.  A.]  137  F.  455.  Even  if  claim  is  not 
one  arising  on  contract  it  is  one  for  unliqui- 
dated damages  in  a  case  not  sounding  in  tort 
in  respect  of  which  the  party  would  be  enti- 
tled to  redress  in  a  court  of  admiralty,  if  the 
United  States  were  suable.  Id.  Is  not  a  suit 
under  the  revenue  laws.     Id. 

54.  See   5   C.   L.   37. 

55.  Bank  of  British  North  America  v. 
Freights,  etc.,  of  The  Hutton  [C.  C.  A.]  13T 
F.  534.  A  pledge  for  loans  made  for  pur- 
pose of  directly  aiding  the  prosecution  of 
current  voyages,  and  upon  the  faith  of  the 
freights  to  be  earned,  as  a  part  of  the  con- 
tract, is  maritime  and  enforceable  by  a  suit 
in   rem  in  admiralty.     Id. 

.16,  .17.  Northwestern  Commercial  Co.  v. 
Bartels    [C.   C.    .A..]    131    F.    25. 

58.  General  admiralty  rule  no.  19.  United 
States  V.  Cornell  Steamboat  Co.,  26  S.  Ct. 
648,   afg.    [C.   C.  A.]    137  F.   455. 

59.  Limitation  prescribed  by  Cal.  Cod& 
Civ.    Proc.     §    813     for    enforcement    of    liens 
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there  is  nothing  exceptional  in  the  case,  courts  of  admiralty  govern  themselves  by  the 
analogies  of  common-law  limitation.*^" 

§  3.  Practice  and  procedure.  A.  Pleading,  process,  interlocutory  orders,  etc.*^ 
—Service  of  monition  may  be  made  under  the  provisions  of  a  state  statute  regu- 
lating the  mode  of  service  in  actions  at  law  or  in  equity.®" .  A  monition  and  publica- 
tion made  according  to  the  rules  and  practice  in  admiralty  in  a  proceeding  for  limita- 
tion of  liability  is  notice  to  all  persons  having  claims  whether  they  receive  actual  no- 
tice thereof  or  not.®^  The  effect  of  a  default  to  appear  is  ordinarily  the  same  as  in 
other  actions.""* 

It  is  the  facts  pleaded  which  constitute  an  estoppel  in  any  given  case,  and  not  the 
term  by  which  the  defense  may  be  designated."^  jSTew  facts  alleged  by  defendant  in 
his  answer  are  to  be  deemed  denied  by  liJDelant,  and  no  replication  is  necessary  or  al- 
lowable."" The  libelant  may,  however,  within  such  time  as  may  be  fixed  by  the  court, 
amend  his  libel  so  as  to  confess  and  avoid,  or  explain  or  add  to  such  new  matter,  and 
defendant  must  answer  such  amendments,  within  such  time  as  shall  be  fixed  in  like 
manner."^  In  the  event  the  libelant  does  not  elect  to  confess  or  avoid  or  explain  or 
add  to  such  new  matter,  the  burden  of  proving  it  rests  upon  the  party  alleging  it  and 
it  cannot  be  assumed  to  be  true  without  proof ."^  On  motion  to  dismiss  before  hear- 
ing, the  libel  and  not  the  answer  is  to  be  looked  to."^  Damages  arising  out  of  an  in- 
dependent transaction  cannot  be  pleaded  as  a  set-off.'^°  A  cross-libel  must  be  con- 
fined to  matters  auxiliary  to  the  cause  of  action  set  forth  in  the  original  libel. ^^  The 
rule  as  to  the  allowance  of  amendments  is  practically  the  same  as  in  chancery.''^  An 
amendment  is  properly  allowed  to  conform  the  libel  to  the  theory  on  wliich  the  case 
was  tried  and  the  evidence.''^  As  in  other  cases,  the  allegata  and  probata  must  cor- 
respond.'^* Where  the  essential  facts  by  reason  of  which  the  injury  occurred  are  cor- 
rectly stated,  a  failure  to  give  a  proper  interpretation  of  such  facts,  or  to  give  the 
scientific  reason  for  the  result,  or  the  scientific  expression  of  the  causal  relation  be- 
tween the  facts  sho^vn  and  the  result  following,  is  not  a  material  variance.^^ 


g-iven  thereby  held  not  applicable  to  libel  by 
passeng-er  to  enforce  lien  for  damages  for 
Injuries  and  loss  of  goods  in  collision.  The 
San    Rafael    [C.    C.    A.]    141    F.    270. 

60.  Libelant  held  not  guiltv  of  laches. 
The  San  Rafael   [C.   C.  A.]    141  F.  270. 

61.  See  5  C.  L.   3S. 

62.  Service  in  action  in  personam  upon 
agent  of  nonresident  defendant  in  accord- 
ance with  Pa.  act  July  9,  1901  (P.  L.  615)  § 
2,  els.  e,  S-  Insurance  Co.  of  North  America 
V.  Frederick  Leyland  &  Co.,   139  F.  67. 

63.  64.  Dowdell  v.  United  States  District 
Court   [C.   C.   A.]   139   F,  444. 

65.  Answer  held  to  present  defense  of  es- 
toppel to  enforce  lien,  particularly  where 
no  objection  was  interposed  to  evidence  be- 
low. Xorthwestern  Commercial  Co.  v.  Bar- 
tels   [C.   C.  A.]    131  F.   25. 

68.  Admiralty  rule  51.  The  Celtic  Mon- 
arch [C.  C.  A.]  138  F.  711;  The  W.  J.  Hing-s- 
ton,   144  F.    560. 

67.  Admiralty  rule  51.  The  Celtic  Mon- 
arch  [C.    C.  A.]    138    F.   711. 

68.  The  Celtic  Monarch  [C.  C.  A.]  138  F. 
711.  Truth  of  such  new  matter  cannot  be 
assumed  for  purpose  of  summary  motion  to 
vacate  attachment  of  vessel  for  manifest 
want  of  equity,  pursuant  to  admiralty  rule 
35  of  District  Court  of  District  of  Wash., 
northern  division,  and  motion  should  not 
be  sustained  where  libel  states  cause  of  ac- 
tion.    Id. 
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69.  The  W.  J.  Kingston,  144  F.  560. 

70.  Georg-e  D.  Emery  Co.  v.  Tweedle 
Trading-   Co.,   143  F.  144. 

71.  Cross-libel  is  incidental  to,  and  de- 
pendent upon  the  original  suit,  and  new  and 
distinct  matters  not  included  in  the  original 
libel  cannot  be  considered.  George  D.  Em- 
ery  Co.    V.    Tweedie    Trading  Co.,    143   F.    144. 

73.  Where  exceptions  to  a  libel  are  sus- 
tained on  the  g-round  that  owner  and  vessel 
cannot  be  proceeded  against  jointly,  it  is 
proper  to  permit  the  libel  to  be  so  amended 
as  to  make  the  proceeding  one  against  fhe 
vessel  alone.  The  San  Rafael  [C.  C.  A.]  141 
F.  270.  Claims  filed  in  proceedings  for  lim- 
itation of  liability  by  administrators  of  de- 
cedents based  on  state  statutes  giving  right 
of  recovery  to  widow  held  sufficient  where 
they  disclosed  fact  that  libelants  were  also 
widows  of  decedents,  and  amendments  mak- 
ing claims  in  that  capacity  properly  allowed, 
though  of  limitations  had  run  against  their 
claims.      The    Saginaw,    139   F.    906. 

73.  As  to  cause  of  collision.  Kelley 
Island  Lime  &  Transport  Co.  v.  Cleveland 
144    F.    207. 

74.  Allegation  in  libel  to  recovery  for  In- 
juries to  stevedore  that  master  employed  In- 
experienced and  incompetent  winchman  held 
not  to  authorize  recovery  for  isolated  act  of 
negligence  on  part  of  such  winchman.  The 
Elton    [C.   C.  A.]    142   F.    367. 

75.  Held    no    material    variance    between 
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Answers  to  interrogatories  must  be  responsive,'"  and  must  be  verified."^  One 
may  object  to  tbe  answering  of  sucb  of  them  as  would  expose  him  to  any  prosecution 
-or  punishment  for  crime,  or  any  penalty  or  forfeiture  of  his  property  for  any  penal 
offense.'*  It  is  not  necessary  that  a  party  be  personally  before  the  court  in  order  to 
avail  himself  of  the  privilege, '^^  but  the  answers  must  expressly  invoke  it.*'' 

The  admiralty  rules  authorize  any  person  having  an  interest  in  any  proceeds  in 
±he  registry  of  the  court  to  intervene,  by  petition  and  summary  proceeding,  pro  in- 
leresse  suo  for  a  delivery  thereof  to  him,  the  court  to  proceed  to  hear  and  decide  the 
matter  upon  dne  notice  to  the  adverse  parties.*^  Intervening  parties  are  generally 
required  to  file  a  stipulation,  with  sureties,  for  the  payment  of  costs  and  damages.*^ 
A  vessel  in  commission  will  not  be  seized  and  kept  in  custody  of  the  marshal  under 
expense  in  a  suit  by  a  half-owner  for  its  partition  provided  the  respondent  gives  a 
suiEcient  bond  for  her  delivery  to  the  marshal  on  the  entry  of  a  decree  to  that  effect.*^ 
The  amount  of  the  bond  for  the  release  of  a  libeled  vessel  does  not  fix  the  value  of 
the  vessel,**  but  on  final  hearing  the  respondent  may  show  its  actual  value,  which  will 
limit  the  amount  which  the  libelant  may  recover.*^  In  case  the  value  of  the  vessel 
exceeds  the  amount  of  the  bond,  the  libelant  must  look  to  the  personal  responsibility 
and  credit  of  the  owners  for  the  excess,^^  therefore  when  there  is  a  dispute  as  to  the 
\'alue  of  the  vessel,  the  bond  will  be  required  in  the  highest  amount.*^ 

An}'  real  offer  to  pay  by  one  then  ready  to  pay  the  amount  due  before  bringing 
suit,  or,  in  case  suit  is  brought,  a  renewal  of  the  offer  in  such  a  way  as  to  indicate 
readiness  and  ivillingness  to  pay  the  amount  due,  together  with  interest  and  costs  to 
ilie  time  of  tender,  will  be  treated  as  a  lawful  tender,  regardless  of  whether  the 
money  was  produced  or  not,**  and  will  relieve  the  party  making  it  from  further  lia- 
bility for  interest  or  costs.** 

(§  3)  B.  Evidence,  proof,  hearing,  and  decree^^ — Findings  of  a  commissioner 
fi:xing  the  amount  of  damages  will  not  ordinarily  be  disturbed  unless  clearly  wrong,^^ 
but  this  rule  has  little  application  where  he  has  no  better  opportunity  to  judge  of  the 


allegations  as  to  cause  of  collision  and 
proof.  Kelley  Island  Linie  &  Transport  Co. 
V.  Cleveland,  144  P.  207. 

76.  Answer  to  interrogatory  calling'  for 
rules  and  regulations  of  company  referring 
to  rules  of  government  held  not  responsive. 
In  re  Knickerbocker  Steamboat  Co.,  139  F. 
713.  Answer  to  interrogatory  calling  for 
by-lavv's   of  company  held   sufficient.     Id. 

77.  Verification  of  answers  containing  al] 
the  necessary  averments  held  sufficient 
fthough  not  in  strict  conformity  to  form  used 
an  admiralty  pleadings.  In  re  Knicker- 
!feoeker   Steamboat   Co.,    139  F.   713. 

78.  Admiralty  rules  31,  32.  In  re  Knick- 
-erbocker  Steamboat  Co.,   139  F.   713. 

79.  Proceeding  to  limit  liability.  In  re 
JKnickerbocker  Steamboat   Co.,   139   F.   713. 

'80.  Answers  stating  that  interrogatories 
framed  in  support  of  allegations  in  the  an- 
swer which  if  true  would  or  might  tend  to 
■  expose  the  petitioner  to  a  penalty  or  for- 
feiture held  insufficient.  In  re  Knipker- 
4)0cker  Steamboat  Co.,  139  F.  713. 

81.  Rule  43  of  U.  S.  supreme  court.  The 
-Chief  [C.  C.  A.]  142  F.  349.  This  rule  does 
not  confer  any  right  upon  the  claimant  of 
a  vessel  sold  in  salvage  proceedings  to  de- 
mand a  summary  hearing  as  to  claims 
against  the  resulting  fund  before  any  pro- 
ceedings for  distribution  by  clerk  or  com- 
missioner have  been  taken  under  admiralty 
*-ule8   57   and   58   of  district  court   of   E.   Dis- 


trict of  Pa.,  and  to  give  bond  for  any  sum 
awarded  him  by  the  court  in  such  summarj' 
proceeding.     Id. 

S3.  Admiralty  rule  34.  The  W.  J.  Kings- 
ton, 144  F.  560.  In  suit  to  recover  vessel 
seized  by  state  officers  for  violation  of  a 
state  fishery  law  and  held  by  respondents 
merely  as  bailiffs  and  custodians  for  the 
department  of  fisheries,  a  warden  of  the  de- 
partment of  fisheries  maj-  appear  and  an- 
swer witliout  filing  such  stipulation,  par- 
ticularly where  such  answer  is  supple- 
mented by  a  similar  answer  by  the  commis- 
sioner of  fisheries  protesting  against  court 
taking  jurisdiction  because  of  state's  inter- 
est and  a  special  appearance  by  the  attorney 
general  of  the  state  making  the  same  ob- 
jection.    Id. 

83.  Bond  should  be  in  a  sum  twice  the 
value  of  a  half-interest.  The  Emma  B.,  140 
F.   770. 

84,85,86,87.     The   Twilight,    138    F.    1005. 

88.  Donaldson  v.  Severn  River  Glass  Sand 
Co.,   138  F.   691. 

89.  Respondent  held  not  relieved  from 
such  liability  where  amount  was  not  paid 
into  court  and  there  was  no  offer  to  pay  in- 
terest and  costs.  Donaldson  v.  Severn 
River  Glass  Sand  Co.,  138  F.  691. 

90.  See  5  C.  L.  39. 

91.  Collision  case.  The  Sovereign  of  the 
Seas,   139  F.   812. 
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weight  of  the  evidence  than  the  court.^-  The  fact  that  the  award  was  less  than  the 
amoimt  claimed  is  no  reason  why  it  should  be  more  favorably  considered,  where  the 
demand  of  the  libelants  was  clearly  excessive  and  exhorbitant.^^ 

After  proceedings  for  limitation  of  liability  have  been  closed  up  in  so  far  as  the 
parties  before  the  court  are  concerned  by  the  entry  of  a  final  decree,  the  court  has 
no  power  to  open  them  up  for  the  purpose  of  allowing  other  claimants,  who  did  not 
appear,  to  come  into  the  case  and  prove  their  claims.'**  If  the  decree  is  not  binding 
on  them  for  any  reason,  their  remedy  is  by  an  independent  action/^^  A  final  decree 
in  a  collision  suit,  in  which  both  vessels  and  all  parties  in  interest  are  before  the 
court,  is  conclusive  of  all  questions  relating  to  the  rights  and  liabilities  of  such  ves- 
sels arising  out  of  the  collision.^® 

§  4.  Appeals  and  subsequent  proceedings.^' — The  circuit  court  of  appeals  has 
appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  all  final  decrees  in  admir- 
alty.^^ In  order  to  be  final  the  decree  must  dispose  of  the  whole  case  on  the  merits.''® 
The  appeal  must  of  course  be  perfected  within  the  time  prescribed  by  statute,^  and 
the  statutory  notice  of  appeal  must  be  given.-  Such  an  appeal  vacates  altogether  the 
decree  of  the  lower  court,  and  the  case  is  tried  de  novo.^  And  this  is  true  though 
some  of  the  parties  do  not  appeal.*  A  motion  to  dismiss  an  appeal  calls  in  question 
the  jurisdiction  of  the  appellate  court  to  dea]  with  the  subject-matter  of  the  appeal, 
and  the  only  questions  to  be  considered  are  those  relating  to  the  issue  whether  the 
appeal  was  properly  taken  and  perfected.^  It  is  no  ground  for  dismissal  that  the 
evidence  on  which  the  decree  was  rendered  is  not  presented  to  the  appellate  court.® 
ADMissiojfs,  see  latest  topical  index. 


ADOPTION  OF  CKILDREX. 
§  1.     Adoptive  Acts  and   Proceedings    (35 >.         §  2.      Consequences  of  Adoption   (37). 

§   1.     Adoptive  acts  and  proceedings.' — Statutes  authorizing  the  adoption  of 
children  are  in  derogation  of  the  common  law  and  should  be  strictlv  construed.^  but 


93.  Not  where  he  takes  but  little  evi- 
flence  of  importance.  The  Sovereign  of  the 
Seas,   13  9   F.   812. 

S3.     The  Sovereign  of  the  Seas-,  139  F.  812. 

94, 95.  Dowdell  v.  United  States  Dist.  Ct. 
[C.   C.  A.]    139   F.   444. 

96.  A  final  decree  in  a  collision  suit  in 
■which  both  vessels  and  all  parties  in  inter- 
est are  before  the  court,  in  which  the  dam- 
ages suffered  by  both  vessels  and  the  cargo 
are  assessei,  the  aggregate  damages  to  both 
vessels  equally  apportioned,  and  tlie  dam- 
ages to  the  cargo  charged  against  one  ves- 
sel alone  because  of  insufficient  pleadings 
to  authorize  their  apportionment,  is  a  bar 
to  an  independent  libel  subsequently  brought 
to  compel  contribution  for  cargo  damage. 
Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.  [C.  C. 
A.]   142  F.  9. 

97.  See  5  C    L    40. 

as'.  Act  March  3,  1891,  §  6,  26  St.  828.  c. 
517.      The  Chief   [C.  C.  A.]    142  F.   349. 

99.  The  Chief  [C.  C.  A.]  142  F.  349.  Or- 
der of  district  court  refusing  to  allow 
claimant  of  vessel,  libeled  for  salvage  and 
sold  under  order  of  court,  to  intervene  pro 
interesse  suo,  under  admiralty  rule  43,  for 
summary  determination  of  his  right  to  the 
fund  in  court  as  a  result  of  such  sale,  and 
for  a  delivery  to  him  of  such  fund  on  sub- 
stitution of  bond,  held  not  final.      Id. 

1.  Decree  granting  prayer  for  limitation 
of  liability,  holding  vessel  in  fault  for  col- 
lision,   etc.,   and   referring   cause   to   commis- 


sioner to  take  testimony  as  to  claims  for 
alleged  damages  is  reviewable  on  appeal 
from  final  decree  on  commissioner's  report 
though  the  time  for  taking  an  appeal  from 
the  prior  decree  has  expired,  the  prior  decree 
being  interlocutory.  La  Bourgoyne  [C.  C.  A.] 
139  F.  433.  It  is  no  ground  for  dismissing 
the  appeal  that  an  order  substituting  appel- 
lant for  certain  intervenors  was  not  filed 
with  the  clerk  until  after  the  expiration  of 
the  time  for  appealing,  where  it  was  made 
and  served  before  the  expiration  of  such 
time.  Brown  v.  Merchants'  Marine  Ins.  Co. 
[C.  C.  A.]   144  F.  85. 

3.  It  is  no  ground  for  dismissal  that  no- 
tice of  appeal  was  not  served  on  parties  for 
whom  appellant  had  been  substituted  by  or- 
der of  district  court,  where  they  agreed  to 
sign  document  authorizing  appellant  to  rep- 
resent them,  and  do  not  claim  that  they  are 
not  represented  or  question  the  right  of  the 
court  to  proceed  with  the  appeal.  Brown  v. 
Merchants'  Marine  Ins.  Co.  [C.  C.  A.]  144 
F.    85. 

3.  The  San  Rafael   [C.  C.  A.]   141  F.  270. 

4.  M^hole  case  is  opened  by  appeal  in  pro- 
ceeding to  limit  liability  though  claimant 
does  not  appeal.  The  San  Rafael  [C.  C.  A.] 
141   F.   270. 

5,6.  Brown  v.  Merchants'  Marine  Ins.  Co. 
[C.  C.   A.]   144  F.   85. 

7.  See  5  C.  L.   41. 

8.  In  re  Huyck's  Estate,  99  N.  Y.  S.  502. 


36 


ADOPTIOK  OF  CHILDREN  §  1. 


7  Cur.  Law. 


a  construction  should  not  be  adopted  which  would  defeat  their  object.^  In  deciding 
whether  leave  to  adopt  should  be  granted,  the  welfare  of  the  child  is  the  primary  if 
not  the  sole  consideration. ^° 

In  Pennsylvania  no  action  of  any  court  is  absolutely  essential  to  a  valid  and 
lawful  adoption/^  the  controlling  fact  being  the  intention  of  the  adopting  parent.^^ 
The  statute  provides  for  the  approval  of  the  court  and  gives  him  power  to  refuse  to 
sanction  an  adoption  unless  satisfied  that  the  welfare  of  the  child  will  be  promoted 
by  it,  but  beyond  that  his  action  only  confirms  that  of  the  parent.^^  Adoption  being 
purely  a  statutory  fiction,  consent  of  the  parents  or  others  having  the  custody  of  the 
child,  though  generally  required,  is  not  of  the  essence  of  the  adoption.^*  In  Loui- 
siana, the  notarial  act  by  which  a  child  is  adopted  need  not  be  signed  by  any  one  for 
him  if  the  child  has  neither  parent  nor  tutor,^^  and  the  parents  of  a  foundling  have 
no  voice  in  its  adoption.^**  In  Washington,  nonresidents  cannot  maintain  a  petition 
for  adoption.^'^  In  New  York  a  married  man,  not  lawfully  separated  from  his  wife, 
may  not  adopt  a  child  without  her  consent.^*  The  presumption  of  regularity  of  judi- 
cial- proceedings  obtains  in  a  special  statutory  proceeding  to  establish  one  as  heir.^" 
Under  the  statute  of  Wisconsin  an  order  of  the  court  establishing  one  as  heir  becomes 
final  and  effectual  when  the  court  signs  the  same  and  announces  its  determination, 
and  its  entry  by  the  clerk  upon  the  records  of  the  court  is  not  essential  to  its  valid- 
ity.^*^  There  is  no  presumption  that  children  living  with  people  whose  names  they 
have  taken  have  been  adopted,^^  and  there  being  no  evidence  of  a  statutory  adoption 


9.  The  subject-matter  and  proceeding's 
under  Rev.  St.  1858,  c.  49,  providing  for  the 
establishment  of  one  as  heir  being  kindred 
to  those  for  the  adoption  of  children,  the 
statute  should  be  liberally  construed  to  ac- 
complish its  object.  In  re  Marchant's  Es- 
tate, 121  Wis.  526,  99  N.  W.  320. 

10.  Knight  V.  Gallaway   [Wash.]    85  P.   21. 

11.  In  re  Peterson's  Estate,  212  Pa.  453, 
61  A.  1005. 

13.  The  question  of  adoption  depends 
upon  the  intention  of  the  adopting  parent, 
and  the  literal  decree  of  the  court  is  not  the 
only  governing  fact.  In  re  Peterson's  Es- 
tate, 212  Pa.   453,  61  A.  1005. 

13.  In  re  Peterson's  Estate,  212  Pa.  453, 
61  A.  1005.  Where  the  petition  for  adop- 
tion was  first  filed  by  the  husband  but  later 
joined  in  by  the  wife  who  afterwards 
treated  the  child  as  her  own,  and  the  peti- 
tion and  decree  used  both  the  word  "peti- 
tioner" and  the  word  "petitioners"  the  child 
was  entitled  to  take  as  a  distributee  of  the 
wife's  estate.  In  re  Peterson's  Estate,  212 
Pa.   453,    61  A.   1005. 

14.  Succession    of   Dupre    [La.]    41   So.   824. 

15.  Construing  Act  No.  31  of  1872,  p.  79. 
Succession  of  Dupre  [La.]  41  So.  324.  Act 
No.  31  of  1872,  p.  79,  if  interpreted  so  as  to 
dispense  with  the  concurrence  of  a  tutor 
ad  hoc  in  the  adoption  of  a  child  is  not  un- 
constitutional as  depriving  the  minor  of  lib- 
erty and  property  without  due  process  of 
law.  Id.  Upon  a  claim  to  heirship,  proof  of 
the  death  of  the  parents  of  a  child  at  the 
time  of  its  adoption  was  not  objectionable 
on  the  ground  that  only  the  notarial  act 
could   show  that  fact.     Id. 

16.  Under  Civ.  Code,  art.  213,  providing 
that  the  "foundling  whom  persons  from  char- 
ity have  received  and  brought  up  cannot  be 
claimed  by  its  father  or  mother,"  the  par- 
ents no  longer  have  any   authority  over  the 


foundling  and  for  all  purposes  of  its  adop- 
tion, tlie  situation  is  as  if  the  parents  were 
dead.     Succession   of  Dupre    [La.]    41   So.   324. 

17.  Under  Ballinger's  Ann.  Codes  &  St.  § 
6480  providing  that  any  inhabitant  of  the 
state  not  married  or  any  husband  and  wife 
jointly  may  petition  the  court  of  their 
proper  county  for  leave  to  adopt  a  child. 
Knight  V.  Gallaway   [Wash.]   85  P.  21. 

18.  Laws  1873,  p.  1244,  c.  830,  §  3;  Laws 
1896,  p.  225,  c.  272,  §  GO.  Middleworth  v. 
Ordway,  49  Misc.  74,  98  N.  Y.  S.  10.  Though 
this  provision  has  reference  to  an  adoption 
as  provided  for  by  the  domestic  relation 
law,  it  operates  to  render  such  an  adoption 
by  contract  malum  prohibitum  as  to  the 
wife,  and  without  effect  as  to  her  interest 
in  his  estate  under  the  statute  of  distribu- 
tion.    Id. 

19.  The  court  having  acquired  jurisdic- 
tion over  the  subject-matter,  it  was  pre- 
sumed in  a  collateral  proceeding  that  pro- 
ceedings under  Rev.  St.  1858,  c.  49,  were 
regular  though  there  was  no  entry  in  the 
clerk's  minutes  of  any  proceedings  had  on 
the  date  fixed  by  the  notice  for  hearing, 
where  the  records  showed  a  hearing  on  a 
subsequent  day  of  the  same  term.  In  re 
Marchant's  Estate,  121  Wis.  526,  99  N. 
320. 

20.  Under  Rev. 
Marchant's  Estate, 
320. 

21.  In  re  Huyck's  Estate,  99  N.  Y.  S.  502. 
That  decedent  was  taken  from  an  orphan 
asylum  at  the  age  of  seven  years,  took  the 
name  of  the  people  receiving  him,  lived 
with  them  until  after  his  majority,  and  was 
always  treated  as  a  son  held  insufficient  to 
raise  a  presumption  of  legal  adoption  in  the 
absence  of  evidence  of  a  statutory  adoption. 
Id. 


W. 


St.     1858,     c.     49.      In 
121    Wis.    526,    99    N. 


W. 
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the  court  will  not  presume  that  adoption  papers  had  been  executed  and  were  de- 
stroyed by  a  fire  in  a  public  building  in  which,  under  the  law,  they  would  have  been 
fded.^^ 

Contracts  of  adoption.-^ — Alleged  contracts  of  adoption  when  relied  on  to  secure 
an  interest  in  the  estates  of  deceased  persons  must  be  established  by  clear  and  satis- 
factory evidence.-*  In  proceedings  to  enforce  thera,  any  evidence  having  a  fairly 
ascertainable  tendency  to  enlighten  the  court's  understanding  as  to  the  situation  and 
circumstances  of  the  parties,  slioidd  be  admitted.-^  The  usual  rules  of  construction 
apply  to  written  contracts  of  adoption.-^  Parol  evidence  is  admissible  to  explain 
ambiguities,  or  the  local  or  colloquial  meaning  of  terms  used.-^  The  fact  that 
the  contract  is  unilateral  does  not  render  it  invalid  if  performed  by  the  party  not 
bound  by  its  terms. '^  A  contract  of  adoption  by  a  married  man  to  which  his  wife  is 
not  a  party  must  be  enforced  in  subordination  to  her  rights  in  his  estate,  particularly 
where  the  statute  requires  her  consent."'* 

§  2.  Consequences  of  adoption.^^ — The  effect  of  an  adoption,  must  be  deter- 
mined by  the  law  in  force  at  time  of  the  adoption.^^  An  adopted  child  has  only 
such  rights  as  the  statute  clearly  gives  him.^^  While  he  may  inherit,  his  rights  in 
this  regard  are  no  greater  than  those  of  a  natural  child.^^  In  Illinois  the  adopting 
parents  and  their  heirs  inherit  from  the  adopted  child,  its  descendants,  husband,  or 
Avife,  such  property  as  the  adopted  child  may  have  received  from  or  through  the 
adopting  parents.^*  In  some  states  the  adoption  does  not  give  the  adopting  parent 
a  right  to  the  custody  of  the  cliild.^^  One  does  not  waive  his  rights  as  an  established 
heir  by  filing  a  claim  against  the  estate  for  services  rendered  deceased  under  the 
agreement  pursuant  to  which  the  proceedings  to  establish  him  as  an  heir  were  had.^^ 


23.  In  re  Huyck's  Estate,  99  N.  Y.  S.  502. 
Where  papers  are  not  found  in  an  office 
where  if  in  existence  they  ought  to  be,  the 
presumption  arises  that  no  such  documents 
ever  existed.     Id. 

23.  See  5  C.  L..  42. 

24.  Middleworth  v..  Ordway,  49  Misc.  74, 
98  N.  Y.  S.  10.  Alleged  oral  contracts  to 
adopt  children  of  strangers  and  to  make  tes- 
tamentary disposition  in  their  behalf  at  the 
3xpense  of  children  of  the  blood  or  to  make 
them  equal  lieirs  with  such  children.  In  re 
Peterson    [Neb.]   107  N.  W.   993. 

25.  In   re  Peterson    [Neb.]    107   N.   W.   993. 

26.  Where  a  contract  provides  that  upon 
a  child  arriving'  at  a  certain  age  it  shall  be 
entitled  to  the  rights  of  a  child  of  the  foster 
parents  in  their  property,  the  status)  as  the 
child  of  such  parents  begins  when  the  child 
arrives  at  such  age,  but  not  the  time  for  the 
enjoyment  of  such  rights.  Child  not  pre- 
cluded because  there  was  nothing  to  take 
when  she  arrived  at  tlie  age  of  eighteen. 
Middleworth  v.  Ordway,  49  Misc.  74,  98  N. 
Y.   S.  10. 

27.  Middleworth  v.  Ordway,  49  Misc.  74, 
98  N.  Y.  S.  10.  A  contract  providing  that  the 
child  should  remain  with  the  adopting  par- 
ents and  submit  to  their  control  until  she 
arrived  at  the  age  of  18  years  when  she 
should  be  entitled  to  her  "dower  rights  in 
the  property"  as  if  she  were  their  own  child 
vested  in  the  child,  upon  the  performance 
of  the  condition,  the  same  interest  in  her 
foster  father's  property  as  his  own  lawful 
child  would  have  had  in  case  of  intestacy. 
Id. 

28,29.  Middleworth  v.  Ordway,  49  Misc. 
74,   98  N.  Y.  S.  10. 


SO.     See  5  C.  L.  42. 

31.  Blodgett  V.  Stowell  [Mass.]  75  N.  E. 
138.  A  child  whose  adoptive  father  died  in 
1903  and  who  had  been  adopted  after  the 
passage  of  St.  1S76,  p.  210,  c.  213,  providing 
that  the  adopted  child  shall  stand  in  regard 
to  the  legal  descendents,  but  to  no  other  of 
the  kindred  of  such  parent,  in  such  position 
as  if  born  to  him  in  lawful  wedlock,  could 
not  take  as  the  "issue"  or  "heir"  of  her 
adoptive  father  under  the  will  of  her 
adopted  grandfather.     Id. 

32.  Morgan  v.   Reel   [Pa.]    62  A.  253. 

33.  Where  a  person  adopts  a  child  of  a 
deceased  child  and  dies  intestate,  the  adopted 
child  is  entitled  to  inherit  only  as  child  and 
not  as  both  child  and  grandchild.  Morgan 
V.  Reel  [Pa.]  62  A.  253.  See,  also.  Descent 
and  Distribution,  5  C.  L.   995. 

34.  Where  an  adopted  illegitimate  child 
dies  leaving  an  illegitimate  child  surviving 
only  a  few  months,  the  heirs  of  the  adopting 
parents  and  not  the  natural  mother  of  the 
adopted  child  will  inherit  property  received 
by  the  adopted  child  from  the  adopting  par- 
ent by  devise,  under  1  Starr  &  C.  Ann.  St. 
1896.  p.  353,  §  6.  Swick  v.  Coleman,  218  111. 
33,  75  N.  E.  807.  The  right  of  such  in- 
heritance under  the  statute  is  not  restricted 
to  the  particular  property  received  but  in- 
cludes the  proceeds  of  a  sale  thereof.     Id. 

35.  White  v.  Richeson  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  846,  94  S.  W.  202. 

3fi.  A  claimant  as  heir  under  Rev.  St. 
1858,  c.  49.  by  filing  a  claim  in  order  to 
protect  himself  should  it  be  determined  that 
he  had  no  interest  as  such  heir.  In  re  Mar- 
chant's  Estate,   121  Wis.   526.  99  N.  W.   320. 
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ADULTERATIOTV. 


Tjeg^islntion   anil    Regulaiion    (3S). 
The  Offense    <3S). 


§  3.      Enforoenient  and  Prosecution   (38). 


§  1.  Legislation  and  regulation.^'' — Statutes  prohibiting  the  adulteration  of 
food  must,  of  course,  comply  with  constitutional  provisions  requiring  singleness  of 
subject-matter  and  expression  thereof  in  the  title.'®  The  sale  of  samples  of  drugs 
and  articles  of  food  to  official  inspectors  may  be  required  by  law,"^  but  such  samples 
must  be  reasonable  ones  under  all  the  circumstances.**^  In  Pennsylvania  the  vitia- 
tion, impurity,  or  adulteration  of  liquors  sold,  is  a  defense  to  an  action  for  the  price 
of  the  same,  provided  their  quality  or  value  is  thereby  impaired.*^ 

§  2.  The  offense.*^ — The  sale  of  oleomargarine,  made  to  resemble  butter  in 
appearance,  has  been  prohibited  in  some  jurisdictions.*^  Artifiicial  coloring  is  suffi- 
ciently established  if  it  is  sho^\Ti  that  one  of  the  ingredients  is  so  treated  as  unneces- 
sarily to  impart  to  it  a  certain  color,  which  it  in  turn  imparts  to  the  article  sold.** 
The  Pennsylvania  statute  prohibiting  the  adulteration  of  food  does  not  apply  to  the 
adulteration  of  drinks.*^ 

§  3.  Enforcement  and  prosecution.^^ — On  trial  of  an  indictment  for  the  sale  of 
oleomargarine  resembling  yellow  butter  persons  who  saw  it  at  the  time  may  testify 
as  to  its  resemblance  to  butter  though  it  is  not  produced  in  court.*^  Samples  of  but- 
ter and  oleomargarine  are  admissible  for  purposes  of  comparison  if  sufficiently  iden> 
tified.*^  A  witness  should  not  be  allowed  to  state  that  cotton-seed  oil  is  recognized  as 
a  legitimate  ingredient.*^     Where  the  defense  is  permitte<i  to  prove  that  cotton-seed 


37.  See  5  C.  L.  43.  See,  also,  Pood,  5  C. 
L.  1436. 

38.  Act  of  June  26,  1895  (P.  L.  317),  en- 
titled "An  act  to  provide  against  the  adul- 
teration of  food  and  providing  for  the  en- 
forcement thereof,"  will  not  sustain  an  in- 
dictment for  adulteration  of  drinks,  al- 
though the  second  section  of  the  act  so  pro- 
vides owing  to  the  constitutional  require- 
ment that  the  title  express  the  entire  sub- 
ject-matter, and  "food"  will  not  ordinarily 
include  drink.  Commonwealth  v.  Kebort, 
212  Pa.  289,  61  A.  895.  Act  of  May  29,  1901, 
P.  L.  327,  prohibiting  the  sale  of  oleomar- 
garine resembling  butter  is  not  unconstitu- 
tional for  including  more  than  one  subject. 
Commonwealth  v.  Caulfield,  27  Pa.  Super.  Ct. 
279. 

39.  Act  of  Congress,  Feb.  17,  1898  (30  St. 
at  Ij.  246,  c.  25),  requiring  sale  of  sample 
of  drugs  or  articles  of  food  for  purpose  of 
official  analysis  is  constitutional.  District 
of  Columbia  v.  Garrison,  25  App.  D.  C.  563. 

40.  What  is  a  reasonable  sample  is  not 
for  the  determination  exclusively  of  the  offi- 
cial inspector  or  the  dealer.  District  of  Co- 
lumbia v.-  Garrison,  25  App.  D.  C.  563.  A 
milk  dealer  held  justified  in  refusing  to  sell 
a  half  a  pint  of  milk  to  an  inspector  for 
2c  wlien  he  offered  to  sell  him  a  whole  pint 
for  4c  and  the  sale  of  half  a  pint  would 
have  destroyed  tlie  value  of  the  remainder 
for  his  business.      Id. 

41.  Proof  of  adulteration  witliout  proof 
that  such  adulterations  are  deleterious. 
Spellman  v.  Kelly,  27  Pa.  Super.  Ct.  39. 
The  affidavit  of  defense  should  either  aver 
that  the  impurity,  vitiation  or  adulteration 
impairs  their  quality  or  value,  or  should 
state  facts  which  would  necessarily  imply 
sucli  impairment.     Id. 

42.  See  5  C.  L.  44.  See,  also,  Food,  5  C.  L. 
1436. 


43.  The  Act  of  May  29,  1901  (P.  L.  327), 
was  intended  to  prevent  the  sale  of  oleomar- 
garine which  by  reason  of  the  addition  of 
coloring  matter,  or  of  the  selection  or  treat- 
ment or  combination  of  its  component  parts, 
is  made  to  resemble  and  be  in  imitation  of 
yellow  butter.  Commonwealth  v.  Mellet,  27 
Pa.  Super.  Ct.  41.  It  was  not  intended  to  be 
entirely  prohibitive  of  tlie  sale  of  the  ar- 
ticle, nor  to  prevent  only  the  sale  of  colored 
oleomargarine  manufactured  and  sold  en- 
tirely within  the  state.     Id. 

44.  Treating  cotton  seed  oil  in  the  manu- 
facture so  as  to  render  it  yellow  which  im- 
parted to  the  oleomargarine  of  which  it  is 
an  ingredient  the  same  color.  Common- 
wealth V.  Mellet,  27  Pa.  Super.  Ct.  41.  Proof 
that  oleomargarine  was  colored  in  imitation 
of  butter  by  cotton  seed  oil,  which  was  an 
essential  ingredient,  but  whose  yellow  color 
was  unnecessarily  preserved  in  its  manufac- 
ture, will  sustain  a  conviction.     Id. 

45.  Act  June  26,  1895  (P.  L.  317),  though 
it  defines  the  term  "food"  as  including  "all 
articles  used  for  food  or  drink  by  man." 
Commonwealth  v.  Kebort,  212  Pa.  289,  61  A. 
895. 

46.  See  5  C.  L..  44.  See,  also.  Food,  5  C. 
Li.  1436;  Indictment  and  Prosecution,  5  C.  L. 
1790. 

47.  On  trial  under  an  indictment  for  sale 
of  colored  oleomargarine,  sold  more  than  a 
year  previous,  the  state  did  not  need  to 
show  inability  to  produce  tiie  oleomargarine 
before  introducing  proof  of  color  by  eye- 
witnesses at  time  of  sale.  Comonwealth  v. 
Caulfield,  27  Pa.  Super.  Ct.  279.  Testimony 
to  the  effect  that  oleomargarine  was  yellow 
like  butter  is  not  opinion  evidence  but 
merely   testimony    on   an    actual   fact.     Id. 

48.  Samples  are  inadmissible  with  no 
proof  of  their  identity  except  the  represen- 
tations    of     the    sellers.      Commonwealth     v. 
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oil  is  a  necessary  ingredient  of  oleomargarine,  the  prosecution  should  be  permitted 
in  rel)uttal  to  show  that  it  does  not  necessarily  impart  the  color  of  yellow  butter^ 
unless  specially  prepared/** 

ADULTERY. 


The   Ofifense    <39). 

Tlie    Iiidictuient   or    Information 


(39). 


Evidence    (40>. 

Practice    and    Trial    (40). 


Only  the  criminal  offense  is  included  in  this  topic.^^ 

§  1.  The  offense.^^ — The  offense  is  variously  defined  by  statute.  In  some- 
states  it  is  committed  by  sexual  intercourse  between  persons,  one  or  both  of  whom 
are  married,^^  while  in  others  "living  together "  ^*  or  notoriously  immoral  co- 
habitation -'^  is  required. 

§  2.  The  indictment  or  information.^^ — In  Georgia  a  man  charged  with  adul- 
tery and  fornication  on  four  different  counts  may  be  convicted  on  any  of  them  and 
the  state  need  not  elect  on  which  it  will  prosecute  until  all  the  evidence  is  in.^^  An 
information  charging  a  continuing  offense,  such  as  living  in  a  state  of  adultery  it 
is  proper  to  allege  commission  of  crime  between  certain  dates.®*  The  female  with 
whom  accused  is  charged  to  have  committed  the  crime  of  adultery  need  not  be  made 
a  co-defendant.^^  If  the  information  fully  and  plainly  describes  the  offense,  it  is 
immaterial  that  it  incorrectly  designates  the  same  ®°  or  that  it  fails  to  show  on  what 
statute  the  prosecution  is  based."^  In  some  states  only  the  offended  spouse  can,  by 
complaint,  commence  the  prosecution,^-  and  it  must  be  before  their  divorce.^^ 


MeHet,  27  Pa.  Super.  Ct.  41.  But  chemical 
analysis  is  not  always  necessary,  especially 
where  an  experienced  ofRcer  of  the  state, 
completely  identifies  them.  Id.  A  sample 
of  oleomarg'arine  may  be  introduced  for  pur- 
pose of  showing-  that  it  does  not  necessarily 
resemble  butter,  witliout  proof  that  it  was 
commercial  oleomargarine,  when  sample  -was 
identified  by  an  experienced  chemist  in  oleo- 
margarine as  such  and  there  is  no  set  for- 
mula according  to  which  all  oleomargarine 
is  manufactured.  Commonwealth  v.  Caul- 
fleld,  27  Pa.  Super.  Ct.  279. 

49.  Involves  a  construction  of  the  statute. 
Commonwealth  v.  Mellet,  27  Pa.  Super.  Ct. 
41. 

50.  Commonwealth  v.  Mellet,  2  7  Pa.  Super. 
Ct.   41. 

51.  See  Divorce,   5  C.  L..  1026. 

5a.  See  5  C.  L.  45.  See  Clark  &  Marshall 
on  Crimes  [2d  Ed.]   707. 

53.  In  Georgia  both  parties  to  the  offense 
must  be  married.  In  the  absence  of  evi- 
dence of  marriage  of  either  party,  court 
erred  in  not  setting  verdict  of  guilty  aside. 
Tison  v.  State  [Ga.]  53  S.  E.  809.  TVhere 
one  is  convicted  of  the  offense  of  adultery 
and  fornication,  and  the  evidence  does  not 
disclose  that  either  the  accused  or  the  other 
party  participating  in  tlie  criminal  act  is 
married,  the  verdict  is  without  evidence  to 
support  it,  and  a  new  trial  should  be 
granted.     Elliott  v.  State   [Ga.]    53   S.   E.  800. 

54.  It  is  not  necessary  in  Texas  that  par- 
ties should  "live  together  as  man  and  wife" 
to  constitute  adultery  under  the  statute, 
tliey  need  be  only  living  together  and  hav- 
ing intercourse.  Shaw  v.  State  [Tex.  Cr. 
App.]  91  S.  W.  1087.  Sexual  intercourse  be- 
tween persons  talking  meals  at  the  same 
place,  but  sleeping  at  different  places  is  not 


"living    together."     Paul    v.    State    [Tex.    Cr, 
App.]   90  S.  T^^   171. 

So.  Under  Stat.  1871-72,  c.  276,  punishing- 
"open  and  notorious  adultery"  the  notoriety 
must  go  not  only  to  the  cohabitation  but 
to  its  meretricious  cliaracter  and  a  cohabi- 
tation reputed  to  be  matrimonial  is  not 
within  the  statute.  People  v.  Salmon  [Cal.J 
S3   P.   4^. 

56.  See  5  C.  L.   45. 

57.  Sutton  V.  State   [Ga.]   53  S.  E.  381. 

58, 59.  State  V.  Nelson,  39  Wash.  221,  81 
P.  721. 

60.  An  information  which  plainly  charges^ 
the  crime  of  living  in  a  state  of  adultery 
under  Ballinger's  Ann.  Codes  &  St.  §  7231, 
is  sufficient,  even  though  it  incorrectly  des- 
ignate tlie  crime.  State  v.  Nelson,  39  Wash, 
221,  81  P.  721. 

61.  If  a  person  of  common  understanding 
can  readily  discern  what  is  intended  by  an 
information  and  what  crime  is  charged,  it 
is  not  bad  for  uncertainty  because  not  speci- 
fying whether  found  under  §§  7230,  7231,  or 
7238  of  Ballinger's  Ann.  Codes  &  St.  State 
V.  Nelson,  39  V^'ash.  221,  81  P.  721.  Nor  is 
such    an    information    bad    for   duplicity.     Id. 

62.  Under  Code,  §  4932.  State  v.  Loftus 
[Iowa]  104  N.  W.  906.  Whether  husband 
demanded  a  prosecution  so  as  to  come  within 
the  Code,  is  a  question  for  the  jury  on  the 
evidence.  Id.  The  fact  that  a  husband  tes- 
tified before  the  grand  jury  in  response  to 
a  subpoena,  and  his  declaration  that  on  re- 
quest of  county  attorney  he  would  have 
come  without  a  subpoena,  and  that  he  wanted 
the  guilty  parties  punished,  is  not  such  a 
complaint  as  was  intended  by  Code,  §  4932. 
Id. 

63.  State  V.   Loftus   [Iowa]    104  N.  W.  906.- 
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§  3.  Evidence.^* — It  is  admissible  to  prove  the  condition  and  circumstances 
of  the  parties/'^  their  conduct  before  and  after  tlie  alleged  offense  and  pertinent 
thereto/^  indications  of  familiarity  in  their  general  demeanor  toward  each  other,*^^ 
the  repute  of  the  woman  and  of  the  house  where  the  parties  met/^  and  birth  of  a 
child  following  the  co-habitation.^^  Where  conduct  of  a  possibly  incriminating  na- 
ture is  shown  defendant  should  be  permitted  to  explain  it.'^"  That  defendant  is 
married  is  to  be  proved  as  in  other  cases.''^  Under  the  Texas  statute  the  jury  need 
not  find  that  the  parties  had  sexual  intercourse  at  any  specified  time,  but  only  that 
they  were  living  together  and  at  some  time  during  the  period  covered  by  the  indict- 
ment had  such  intercourse.'^^    The  offense  need  not  be  proved  by  direct  evidence."^ 

§  4,  Practice  and  irialJ* — The  husband  of  the  defendant's  paramour  is  a 
competent  witness  against  him.''^  Lack  of  proper  objection  made  in  the  court  below 
to  the  evidence  establishing  a  divorce  renders  the  divorced  wife  a  competent  wit- 
ness against  her  former  husband  charged  with  adultery,'^  except  as  to  communica- 
tions made  by  one  to  the  other  during  marriage."  The  evidence  showing  several 
and  distinct  occasions  on  which  opportunity  to  commit  the  crime  was  presented, 
the  state,  on  motion  by  defendant,  must  elect  on  which  occasion  it  will  rely,'^^  but 
need  not  so  elect  until  the  evidence  is  all  in.'^* 


64.  See  5  C.  L.  45. 

65.  That  defendant's  paramour  was  mar- 
ried and  that  her  husband  was  absent. 
State  V.  Nelson,  39  "Wash.  221,  81  P.  721. 
Testimony  of  a  witness  that  she  understood 
that  the  woman  with  whom  the  offense  was 
committed  was  a  widow  and  that  the  ac- 
cused had  said  she  was.  Coons  v.  State 
[Tex.  Cr.  App.]  91  S.  W.  10S5.  A  witness 
may  testify  that  he  supposed  the  accused  to 
be  a  married  man,  that  several  years  pre- 
vious he  lived  with  a  woman  reputed  to  be 
his  wife  and  had  a  family;  such  evidence 
Is  not  objectionable  as  opinion  evidence,  or 
as  indefinite  or  too  remote.  Id.  That  wit- 
ness understood  accused  to  have  been  mar- 
ried but  did  not  know  whether  or  not  he 
had  a  divorce.  Id.  The  testimony  of  a  wit- 
ness that  the  man  with  whom  the  accused 
was  alleged  to  have  committed  the  offense, 
claims  to  be  a  married  man,  is  merely  hear- 
say, and  such  evidence  has  no  probative 
value.     Tison  v.   State    [Ga.]    53   S.    E.   809. 

66.  Evidence  of  the  action  of  the  parties 
Immediately  before  or  after  the  date  of  the 
alleged  offense  is  germane  and  pertinent, 
and  is  admissible  though  happening  in  a 
county  foreign  to  the  place  of  trial.  Coons 
V.  State  [Tex.  Cr.  App.]  91  S.  W.  10S5.  Evi- 
dence  showing  that  accused  insisted  that 
his  paramour  stopping  at  the  same  hotel 
with  himself  changed  her  room  from  down- 
stairs to  up  stairs  near  his  own.  Id.  Tes- 
timony as  to  the  conduct  of  defendant  and 
his  paramour  three  months  prior  to  date 
alleged  in  information  is  competent.  State 
V.  Nelson,  39  Wash.   221,  81  P.  721. 

67.  That  accused  called  his  paramour 
"Muggins"  though  her  true  name  was  Mrs. 
Shaw.  Coons  v.  State  [Tex.  Cr.  App.]  91  S. 
W.  1085.  Evidence  of  familiarity  between 
defendant  and  woman  not  identified  held 
sufRciently  connected  with  woman  named  in 
the  indictment  to  be  admissible.  Counts  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  142, 
94  S.  W.  220. 

68.  Where  a  married  man  was  seen  at  the 
house  and  in  bed  with   a  woman   other   than 


his  wife's.  It  Is  competent  to  show  that  the 
house  was  reputed  a  bawdy-house,  and  the 
woman  a  prostitute.  Sutton  v.  State  [Ga.] 
53  S.  E.  381. 

69.  Evidence  of  the  fact  that  defendant's 
paramour  gave  birth  to  a  child  more  than 
twenty  months  after  she  had  seen  or  co- 
habited with  her  husband,  to  prove  adultery 
with  some  one.  State  v.  Nelson,  39  Wash. 
221,   81   P.   721. 

70.  In  a  prosecution  based  on  circumstan- 
tial evidence,  part  of  which  was  the  fact 
that  accused  had  left  home  and  was  living 
elsewhere,  the  accused  should  have  been 
permitted  to  testify  that  the  reason  he  left 
home  was  because  his  wife  had  drawn  a 
revolver  on  him,  took  a  knife  to  her  bed 
and  inade  life  unendurable  for  him.  State 
V.  Koller  [Iowa]  105  N.  W.  391. 

71.  The  provision  in  §  7232,  Ballinger's 
Ann.  Codes  &  St.,  that  a  recorded  certificate 
of  marriage  or  certified  copy  thereof  shall 
constitute  proof  of  marriage  in  adultery 
cases,  is  cumulative  and  does  not  exclude 
other  proof.  State  v.  Nelson,  39  Wash.  221, 
81  P.  721.     And  see  Marriage,  6  C.  L.  515. 

72.  Counts  v.  State  [Tex.  Cr.  App.]  IS 
Tex.   Ct.   Rep.  142,  94  S.  W.  220. 

73.  Need  be  established  only  beyond  a 
reasonable  doubt.  Sutton  v.  State  [Ga.]  53 
S.  E.  381.  Evidence  that  accused  and  his 
paramour  were  living  continuously  for  two 
or  three  months  at  some  boarding  house, 
that  they  were  seen  upon  the  bed  in  the  act 
of  intercourse,  although  the  latter  is  sharply 
contradicted,  is  sufficient  to  sustain  a  ver- 
dict of  guilty.  Coons  v.  State  [Tex.  Cr. 
App.]  91  S.  W.  1085.  Circumstantial  evi- 
dence of  intimate  association  of  married 
man  with  woman  living  alone  held  suffi- 
cient. Counts  V.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.   142,  94  S.  W.   220. 

74.  See  5  C.  L.   45. 

75,76,77.  State  v.  Nelson,  39  Wash.  221, 
81   P.   721. 

78.  State  v.  Loftus   [Iowa]    104   N.  W.   906. 

79.  Sutton  v.   State    [Ga.]    53   S.   E.   381. 
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ADVAXcEiiENTS,  See  latest  topical  index. 


ADVERSE  POSSESSION. 


§  1. 
verse 

§  2. 

§   3, 

§  4, 
(43). 

§   5. 

§   C, 


Estates  and   Property   Subject   to   Ad- 
Possession    (41). 
Against    Whom    Available    (41). 
To    ^Vhom   Available    (42). 
Definition     and     Essential     Elements 


Hostility    (44). 
Continuity    (48). 


Tacking    (49). 


§  7.     Duration    (49). 
§  S.     Color  of  Title   (50). 
§  0.      Payment   of   Taxes    (52). 
§   10.      Area   of   Possession    (."2). 
§   11.      Sufficiency  of  Possession    (52). 
g   12.      Pleading,  Evidence,  and  Instructions 
(55).     Evidence    (55).      Instructions    (56). 
§   13.     Aature   of  Title    Acquired    (57). 


§  1.  Estates  and  property  sithject  to  adverse  possession.^" — The  statute  of 
limitations  will  run  against  an  equitable  estate  in  favor  of  adverse  user  and,  hav- 
ing so  commenced  to  run,  will  continue  to  run  against  an  estate  in  remainder 
which  becomes  vested  by  the  grant  upon  which  the  whole  estate  depends.*^  Whether 
title  to  a  railroad  right  of  way  may  be  acquired  by  adverse  possession  seems  to  de- 
pend upon  the  nature  of  the  company's  title  and  the  manner  in  which  it  was  ob- 
tained.^^ 

§  2.  Against  whom  avaUa'bleP — The  public  domain  is  not  susceptible  of  ad- 
verse possession,  and  until  a  title  thereto  is  vested  at  least  equitably  in  a  private 
owner  limitations  do  not  run.^*  Adverse  possession  runs  against  the  state  in  some 
cases.^^     It  has  never  been  authoritatively  determined  by  the  courts  of  the  United 


so.     See  5  C.  L.  45. 

81.  McCuHoug-h  V.  Seitz,  28  Pa.  Super.  Ct. 
458. 

82.  NOTE.  Adverse  possession  of  railroad 
right  of  ■way:  The  Federal  supreme  court 
has  held  "that  the  nature  of  tlie  duties  im- 
posed by  Congress  upon  tlie  railroad  com- 
pany, and  the  character  of  the  title  con- 
ferred by  Congress  upon  the  railroad  com- 
pany, and  the  character  of  the  title  con- 
ferred by  Congress  in  giving  the  right  of 
way  *  •  *  are  inconsistent  with  the  power 
of  the  individual  to  acquire,  for  private 
purposes,  by  limitation,  a  portion  of  the 
right  of  way."  Northern  P.  R.  Co.  v.  Towns- 
end,  190  U.  S.  267,  47  Law  Ed.  1044.  See, 
also,  Oregon  S.  L.  R.  R.  v.  Quigley,  10  Idaho, 
770,  80  P.  401.  Contra.  Northern  P.  R.  Co.  v. 
Ely.  25  Wash.  384,  87  Am.  St.  Rep.  766,  54 
L.  R.  A.  526.  The  same  result  has  been 
reached  by  holding  that  cultivation  of  a 
portion  of  such  a  right  of  way  is  not  ad- 
verse user.  Railroad  v.  Donovan,  43  Kan. 
134,  or  that  the  right  of  ■way  is  a  public 
highway.  Southern  Pac.  R.  Co.  v.  Hyatt, 
132  Cal.  240.  But  title  by  adverse  user  has 
been  recognized  where  the  right  of  -way 
■was  given  by  state  grant.  Illinois  C.  R.  R. 
V.  Wakefield,  173  111.  564.  Where  the  right 
of  way  is  obtained  from  individuals,  the 
courts  generally  permit  title  to  be  gained 
by  adverse  user.  Matthews  v.  R.  R.  Co.,  110 
Mich.  170,  64  Am.  St.  Rep.  336;  Wilmot  v. 
R.  R.  Co.,  76  Miss.  374;  Pittsburgh,  etc.,  R. 
Co.  V.  Stickey,  155  Ind.  312.  Contra.  Slo- 
cumb  V.  R.  R.  Co.,  57  Iowa,  675;  Railroad  v. 
Donovan,  104  Tenn.  20. — From  6  Columbia  L.. 
R.   61. 

83.  See   5   C.   L.    46. 

84.  One  who  makes  improvements  on 
such  land,  knowing  it  to  be  open  to  explora- 
tion and  sale  for  its  minerals,  and  makes 
no  effort  to  secure  the  title  thereto  under 
the  laws  or  the  right  of  possession  under 
the  local  rules  and  customs  of  miners,  has 
no  valid  claim  of  possession  or  of  compen- 
sation   for   his    improvements    as   an    adverse 


holder  in  good  faith.  Helstrom  v.  Rodes 
[Utah]  S3  P.  730.  Under  Code,  §  141,  re- 
quiring the  owner  of  lands  in  the  adverse 
possession  of  another  claiming  under  color 
of  title  to  sue  for  possession  within  7  years 
after  accrual  of  right  or  title,  he  is  not 
barred  until  the  expiration  of  7  years  from 
the  grant,  although  the  person  claiming  ad- 
versely was  in  possession  prior  thereto. 
Lindsay  v.  Austin,  139  N.  C.  463,  51  S.  E.  990. 
Limitations  do  not  run  against  a  settler  on 
public  lands  belonging  to  the  United  States, 
until  the  issue  of  a  patent  to  him.  Slaight 
V.  Northern  Pac.  R.  Co.,  39  Wash.  576,  81  P. 
1062.  As  against  a  railroad  company  en- 
titled to  a  grant  of  public  lands,  the  statute 
of  limitations  begins  to  run  in  favor  of  a 
claimant  under  the  timber  culture  act  from 
the  time  of  his  taking  possession  under  the 
receiver's  receipt.  Blumer  v.  Iowa  R.  Land 
Co.  [Iowa]  105  N.  W.  342.  Where  lands 
granted  to  a  railroad  company  had  been 
earned  and  all  contests  pending  in  the  land 
department  disposed  of,  they  were  subject 
to  the  doctrine  of  adverse  possession,  al- 
though not  certified  to  the  company  by  the 
land  departinent.  Blumer  v.  Iowa  R.  Land 
Co.   [Iowa]   105   N.  W.  342. 

See,  also.  Limitation  of  Actions,  6  C.  L. 
465;  Public  Lands,   6   C.  L.   1126. 

S."}.  In  North  Carolina,  under  the  express 
provisions  of  Revisal  1905,  §  380,  adverse 
possession  against  the  state  for  30  years  is 
presumptive  of  a  complete  title  out  of  the 
state,  only  where  such  possession  lias  been 
ascertained  and  identified  under  known  and 
visible  lines  or  boundaries.  Bullard  v.  Hol- 
lingsworth  [N.  C]  53  S.  E.  441.  In  Ken- 
tucky, under  Ky.  St.  §  2523.  Asher  v.  How- 
ard [Ky.]  91  S.  W.  270.  The  patentee  of 
lands  by  the  state  cannot  oust  one  who  has 
acquired  title  thereto  by  right  of  possession 
and  lapse  of  time.  Id.  Rev.  St.  1S99,  §  4270, 
prohibiting  the  running  of  limitations 
against  the  state,  as  to  public  lands,  is  not 
retrospective,  and  did  not  prevent  the  op- 
eration of  the  ten-year  limitation  of  actions 
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■States  whether  a  state  can  lose  its  territory  by  prescription  and  acquiescence;  ^®  but 
it  was  held  that  there  had  not  been  an  acquiescence  by  Mississippi  in  the  claims  of 
tlie  authorities  of  Arkansas  to  jurisdiction  over  an  island  in  the  Mississippi  river 
for  long  enough  time  to  deprive  it  of  its  sovereignty  over  the  island.^"  A  county 
cannot  make  any  agreement  as  to  a  boundary  line,  whereby,  by  long  acquiescence 
therein,  it  may  be  divested  of  the  title  to  school  lands.^^  Adverse  possession  may  run 
against  a  municipality ;  ^®  but  not  as  to  property  held  by  it  in  its  governmental 
capacity  for  public  purposes.®**  Prescription  does  not  run  against  a  riparian  owner 
in  respect  to  batture  while  administered  by  a  city  for  public  use.®^  The  prescription 
of  three  years,  under  the  constitution  of  Louisiana,  has  no  application  to  a  defend- 
ant resisting  by  exception  or  answer,  plaintiff's  attack  upon  his  title.''-  Where  a 
right  of  entry  and  of  action  is  lost  by  a  trustee  by  adverse  occupation,  the  cestui 
que  trust  is  also  concluded.®^  Title  cannot  be  acquired  as  against  a  minor  ^^  or  a 
married  woman ;  -'^  but  disabilities  cannot  be  tacked  to  prevent  the  running  of  the 
statute  of  limitations.""  Where  the  legal  title  is  in  a  trustee,  adverse  possession 
runs  against  the  cestui.®^  The  burden  of  proving  a  disabilit}''  that  will  prevent  the 
running  of  the  statute  of  limitations  is  on  the  party  asserting  it ;  ®®  and  where  the 
statute  of  limitations  has  commenced  to  run  against  an  ancestor  before  descent  cost 
it  continues  to  run  against  the  heir  though  under  disability.^'*  A  disability,  which 
will  stop  the  running  of  the  statute  is  only  one  existing  at  the  time  tlie  right  of  ac- 
tion accrued,  and  no  after-accruing  disability  will  stop  it.^ 

§  3.  To  whom  availahle." — Under  the  statutes  of  Massachusetts,  authorizing 
voluntary  religious  societies  to  acquire,  use,  and  enjoy  property  in  the  same  man- 
ner as  if  incorporated,^  such  a  society  can  acquire  title  by  adverse  possession.* 


to  recover  lands,  when  an  adverse  claimant 
of  swamp  lands  patented  by  the  state  to  a 
county  took  possession  before  that  section 
became  a  law.  Hunter  v.  Pinnell  [Mo.]  91 
S.  W.  472.  The  statute  of  Indiana  (Rev.  St. 
1852,  §  224),  making'  limitations  of  actions 
applicable  to  the  state,  remained  in  force 
(»nly  until  1881,  since  which  time  tlie  com- 
mon-law rule  exempting  the  state  there- 
from has  prevailed.  McCaslin  v.  State  [Ind. 
App.]    75   N.   E.   844. 

8(1,87.     Moore  v.   McGuire,    142   F.   787. 

88,  Atacosa  County  v.  Alderman  [Tex. 
Civ.   App.]    91   S.   W.   846. 

69.  Where  a  vendor  conveyed  a  lot  by 
metes  and  bounds,  putting  the  vendee  in 
possession  and  knoT\-ing'  and  acquiescing 
therein,  and  the  vendee  and  his  grantee  oc- 
cupied the  premises  for  over  30  years,  they 
acquired  title  by  lapse  of  time,  as  against 
a  municipality  claiining  a  strip  of  land  for 
a  street  alleged  to  have  been  dedicated  by 
the  vendor.  Town  of  Como  v.  Pointer 
[Miss.]   40  So.  260. 

00.  Rapp  V.  Stratton  [Wash.]  S3  P.  1S2, 
following  West  Seattle  v.  West  Seattle  Land, 
etc.,   Co.,   38  Wash.   359,   80  P.   549. 

91,  Minor's  Heirs  v.  New  Orleans  [La.] 
IS  So.   999. 

92.  Const.  1898,  §  233.  Ramos  Lumber 
&  Mfg.  Co.  V.  Labarre  [La.]  40  So.  898;  St. 
Paul  V.  Louisiana  Cypress  Lumber  Co.  [La.] 
49  So.   906. 

93,  Cameron  v.  Hicks   [N.  C]    53  S.  E.  728. 

94.  Limitations  do  not  run  against  the 
Infant  heirs  of  a  trustee  of  the  legal  title 
to  land,  nor  against  the  cestui  que  trust, 
during  the  infancy.  Cameron  v.  Hicks  [N. 
C.l   53  S.  E.   728. 


9.",  Whore  a  married  woman  acquired  no 
title  under  a  junior  state  grant  which  con- 
flicted with  a  prior  grant,  she  -was  not  a 
person  "entitled  to  commence  an  action  for 
the  recovery"  of  tlie  land,  and  could  not 
therefore  use  her  disability  to  defeat  a  claim 
of  adverse  possession.  Berrv  v.  Ritter  Lum- 
ber Co.  [N.  C]  54  S.  E.  278.  The  act  of 
1899  removing  the  disability  of  coverture 
Tv^as  not  retroactive,  but  by  its  terms  (Re- 
visal  1905,  §  363)  no  adverse  possession  prior 
to  Feb.  13,  1899,  could  be  counted  against 
a  married  woman.  Norcum  v.  Savage  [N. 
C]  53  S.  E.  289;  Berry  v.  Ritter  Lumber  Co. 
[N.   C]    54   S.   E.   278. 

96.  Yarborough  v.  Mayes   [Tex.  Civ.  App.] 

91  S.  W.  624.  The  disability  of  the  minority 
of  the  heirs  cannot  be  tacked  to  the  dis- 
ability of  the  coverture  of  the  ancestor  to 
prevent  the  running  of  the  statute  of  limita- 
tions.    Elean    v.    Childress    [Tex.    Civ.    App.] 

89  S.  W.  84;  Lamberida  v.  Barnum  [Tex. 
Civ.  App.]   90  S.  W.   698. 

97.  Kirkman  v.  Holland,  139  X.  C.  IS 5, 
51  S.   E.   856. 

98.  Elcan  v.  Childress  [Tex.  Civ.  App.]  89 
S.  W.  84.  In  Kentucky,  no  disability  pre- 
vents the  running  of  the  thirty-years  limita- 
tion. If  a  right  of  action  v,-ould  have  existed 
in  the  claimant  but  for  the  disability.  Ky. 
St.    1903,    §    2508.     Watkns    v.    Pfeiffer    [Ky.] 

92  S.  W.  562. 

99.  Shaffer  v. 
131. 

1.     Lamberida 

90  S.   W.   698. 

3.     See  5  C.  L.  47. 

3.  St.  1811,  c.  6,  §  3,  re-enacted  in  St. 
1S34,   c.   183,    §   5,   and  in  Rev.   St.    1S3G,   c.   20, 


Detie.  191  Mo. 


90  S.  W. 


Barnum   [Tex.   Civ.  App.] 
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§  4.  Dep.nition  and  essential  elements.^ — The  entire  doctrine  of  adverse  pos- 
session is  based  upon  the  existence  of  defective  titles,  for  where  titles  are  good  there 
is  no  occasion  for  invoking  it;®  and  the  acquisition  of  title  thereby  is  predicated 
upon  the  statute  of  limitations/  The  possession  which  will  confer  title  ^  must  be 
hostile/  actual,  visible,  notorious  and  exclusive,^**  continuous  ^^  and  to  a  well  de- 


§     25.     First    Baptist    Church    of    Sharon     v. 
Harper  [Mass.]    77  X.  E.   77S. 

4.  First  Baptist  Church  of  Sharon  v. 
Harper   [Mass.]    77   N.   E.   778. 

5.  See  5  C.  L.  47. 

6.  Blumer  v.  Iowa  R.  Land  Co.  [Iowa] 
105   N.  W.   342. 

7.  May  v.  Dobbins  [Ind.]  77  N.  E.  353. 
Open,  notorious,  adverse  possession  of  an 
unpatented  mining'  claim  for  a  period  of 
more  than  five  years  brings  it  under  the 
provisions  of  the  statute  of  Idalio,  and  an 
action  to  recover  possession  thereof  is 
barred.  Rev.  St.  18S7,  &  4036.  Bradley  v. 
Johnson  [Idaho]  S3  P.  9i;7.  The  statutes  of 
limitations  of  both  15  and  30  years  barred 
recovery  of  the  land,  where  for  70  years  a 
purchaser  and  his  grantees  had  held  adverse 
possession,  without  receiving  the  deed  stip- 
ulated for  in  the  title  bond,  and  for  50  years 
after  promise  to  pay  the  balance  of  the  pur- 
chase price,  witliout  any  attempt  on  the 
part  of  the  sole  heirs  to  recover  such  bal- 
ance.    Doty  v.  Jameson   [Ky.]   93  S.   W.  38. 

8.  Requisites  generally:  In  order  to  con- 
stitute adverse  possession,  five  indispensable 
elements  must  appear:  (1)  It  must  be  hos- 
tile, and  under  a  claim  of  right;  (2)  it  must 
be  actual;  (3)  it  must  be  open  and  notorious; 
(4)  it  must  be  exclusive;  (5)  it  must  be  con- 
tinuous. McCaslin  v.  State  [Ind.  App.]  75 
N.  E.  844.  Must  be  (1)  hostile  (2)  actual  (3) 
visible  notorious  and  exclusive  (4)  continu- 
ous (5)  under  claim  of  title.  Clark  v.  Jack- 
son [111.]  78  N.  E.  6.  It  is  an  adverse  ac- 
tual possession;  it  must  assert  and  exercise 
dominion  and  control  over  the  premises  in 
such  manner  as  to  exclude  all  who  might 
w^ish  to  enjoy  them  under  any  other  title. 
It  must  establish  of  itself  a  foothold  upon 
the  land,  being"  a  visible  exercise  of  exclu- 
sive authority  by  virtue  of  a  claim  of  right. 
It  must  be  so  open  and  notorious  that  the 
ousted  claimant  may  have  notice  thereby  of 
the  fact  that  he  is  disseised.  Interstate  Inv. 
Co.  v.  Bailey   [Ky.]    93   S.  W.  578. 

9.  See  §   5,  Hostility. 

10.  Actual:  One  who  enters  land,  on 
which  there  are  other  claimants,  who  con- 
tinue thereon,  acquires  no  right  by  adver.se 
posesssion  beyond  his  close.  Phillips  v. 
Beattyville  Mineral  &  Timber  Co.  [Ky.]  8S 
S.  W.  1058.  Evidence  of  a  prior  possession 
and  cultivation  by  defendant's  predecessor, 
under  a  claim  of  right,  of  conveyance  to  de- 
fendant, is  not  sufficient,  in  tlie  absence  of 
proof  of  possession  or  cultivation  of  the  par- 
ticular tract  in  controversy.  Cook  v.  Spen- 
cer [Tex.  Civ.  App.]  91  S.  "W.  813.  Where 
defendants  claimed  to  own  up  to  plaintiff's 
true  boundary  whicli  v.'as  disputed,  and  there 
was  evidence  of  a  former  difference  of  opin- 
ion as  to  its  location  but  not  amounting  to 
a  controversy,  and  no  actual  possession  of 
the  land  in  controversy  was  had  by  defend- 
ants until  two  or  three  years  before  suit,  it 
was  error  for  the  court  to  instruct  as  to  de- 
fendant's claim  of  possession.  Chambers  v. 
Tharp  [Ky.]   93  S.  W.   627. 


Visible  possession  of  real  estate  with  acts 
of  dominating  control,  improvements,  tlie 
continuous  cultivation  of  the  land,  etc.,  are 
as  potential  in  imparting  notice  of  a  claim 
of  title  as  the  record  of  a  deed.  Shaffer  v. 
Detie,   191  Mo.  377,  90  S.  W.   131. 

Xotorious:  Possession  through  tenants, 
evidenced  by  cultivation  and  crops,  the  ten- 
ants being  required  to  look  after  not  only 
their  own  particular  parcels  but  the  whole 
general  boundary,  but  doing  nothing  to  di- 
rect anybody's  attention  to  the  fact  that 
their  landlord  claimed  possession.  Held 
that  such  possession  was  not  sufficient  to 
constitute  title  by  adverse  possession  by 
lapse  of  time.  Interstate  Inv.  Co.  v.  Bailey 
[Ky.]  93  S.  W.  578.  Where  one  admitted 
that  he  did  not  o'wn  the  land  he  had  inclosed 
and  promised  to  remove  the  fence,  his  pos- 
session thereof  did  not  become  adverse,  until 
he  did  some  act  whicli  operated  as  actual  or 
constructive  notice  of  a  change  in  the  char- 
acter of  his  possession.  Kane  v.  Sholars 
[Tex.  Civ.  App.]  90  S.  W.  937.  If  a  part  of 
the  land  purporting  to  be  conveyed  by  a 
deed  is  held  in  adverse  possession  at  the 
time  of  the  conveyance,  and  such  possession 
Is  known  to  the  vendee,  he  can  have  no  re- 
lief against  his  vendor  for  deficiency  of  land 
conveyed;  otherwise  if  he  has  no  such 
knowledge.  Rich  v.  Scales  [Tenn.]  91  S.  W. 
50. 

Exclusive:  Where  parent  and  child  lived 
together  on  land,  neither  could  claim  title 
by  adverse  possession  as  against  the  other. 
Irvine  v.  Irvine  [Ky.]  89  S.  W.  193.  A  land- 
lord could  not  gain  title  through  the  pos- 
session with  the  tenant  of  another  person, 
and  there  w^as  nothing  to  indicate  the  por- 
tion he  actually  occupied  exclusively.  Wi- 
ley V.  Bargman  [Tex.  Civ.  App.]  90  S.  W. 
1116.  Where  plaintiff  in  an  ejectment  suit 
showed  a  sufficient  possession  in  defend- 
ant to  constitute  an  adverse  possession,  but 
attempted  to  avoid  the  effect  thereof  by 
showing  a  certain  agreement  and  also 
claimed  that  she  was  still  entitled  to  recover, 
she  was  bound  to  point  out  the  particular 
portion  claimed  by  her.  Dawson  v.  Falls 
City  Boat  Club  [Mich.]  12  Det.  Leg.  N.  855. 
106  N.  W.  146.  TVhere  a  strip  of  land  had 
been  subject  to  drippings  from  the  eaves  of 
defendant's  barns  for  more  than  20  years, 
plaintiff  had  no  such  exclusive  possession, 
as  could  ripen  into  a  title  by  adverse  pos- 
session. Lins  V.  Seefeld  [Wis.]  105  N.  W. 
917.  V^'here  a  purchaser  of  real  estate  from 
testator's  widow  had  been  in  exclusive  pos- 
session, claiming  title  in  good  faith,  for 
over  20  years,  and  for  more  than  5  years 
after  the  youngest  child  of  testator  became 
of  age,  it  was  too  late  for  the  children  to 
assert  any  claim,  if  they  had  any,  they  being 
at  all  times  advised  as  to  the  situation. 
Wenger  v.  Thompson  [Iowa]  105  N.  W.  333. 
Where  a  party  entered  into  possession  in 
1889,  received  a  grant  in  1890  and  remained 
in  possession  until  1902.  but  a  co-tenant  held 
possession    of    part    of    the    land    until    1962 
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fined,  marked  boundary. ^^  Good  faith  is  not  an  essential  element  of  adverse  pos- 
session/^ and  proof  of  the  continuity  of  good  faith  is  not  a  condition  precedent  to 
acquiring  a  title  by  prescription.^*  In  some  states,  additional  elements  have  been 
made  essential  in  order  to  give  title  under  particular  statutes,  such  as  claim  in 
good  faith  under  color  of  title,^^  pa3anent  of  taxes,^"  or  the  filing  of  a  particular 
notice/'^  The  doctrine  of  adverse  possession  is  sometimes  confused  with  estoppel. ^^ 
The  character  of  possession  spoken  of  in  the  champerty  statute  ^®  is  the  same  kind 
of  possession  which,  if  maintained  long  enough  under  the  limitation  statute,  con- 
fers title  upon  the  possessor.^" 

§  5.    Hostility.-'^ — Possession  must  be  under  claim  of  right,--  inconsistent  with 


his  possession  liad  not  been  exclusive  for  7 
years  so  as  to  ripen  into  title  by  adverse 
possession.  Lindsay  v.  Austin,  139  N.  C.  463, 
51  S.  E.  990. 

Claim  of  o-^vnersliip  of  one  in  possession 
is  an  ingredient  of  adverse  possession. 
Henry  v.  Brown  [Ala.]  39  So.  325.  An  in- 
strument describingr  land  and  containing  a 
warranty  of  title,  though  containing  no 
words  of  transfer  is  an  assertion  of  claim 
of  ownership  in  the  grantee.  Anniston  City 
Land  Co.  v.  Edmondson   [Ala.]   40   So.   505. 

11.     See   §   6,  Continuity. 

13.  Hughes  v.  Owens  [Ky.]  92  S.  W.  595. 
But  adverse  possession  of  a  portion  of  a  lot 
will  not  authorize  a  recovery  of  such  por- 
tion, where  there  is  no  sliowing  of  wliat 
portion  was  so  occupied.  Wiley  v.  Barg- 
man  [Tex.  Civ.  App.]  90  S.  W.  1116.  Boun- 
daries as  denoting  area  of  possession,  see 
post  §   10. 

13.  An  instruction  that  if  defendant  took 
posesssion  without  color  of  title  and  knew 
or  had  reason  to  believe  wlio  was  the  right- 
ful owner,  his  occupancy  was  not  such  good- 
faith  occupancy  under  claim  of  ownership 
as  would  confer  title,  however  long  contin- 
ued, was  erroneous.  May  v.  Dobbins  [Ind.] 
77  N.  E.  353.  The  question  of  the  good  or 
bad  faith,  or  of  the  intention  of  the  party 
taking  possession,  is  not  material,  provided 
his  intention  is  to  take  and  hold  adversely. 
Boyles  v.   Dougherty    [Ark.]    91   S.   W    304. 

14.  Bennett    v.    Colmes    [La.]    40    So.    911. 

15.  See  §  8,  Color  of  title.  It  cannot  be 
said  that  possession  of  land  under  tlie  tim- 
ber culture  act  was  not  in  good  faith,  as 
against  another  claimant  to  the  land, 
w^here  the  application  was  granted  and  pos- 
session taken  and  the  land  cultivated,  un- 
der legal  advice,  merely  because  a  former 
application  by  the  applicant  for  the  same 
land  had  been  denied.  Blumer  v.  Iowa  R. 
Land  Co.  [Iowa]  105  N.  W.  342.  The  pur- 
chaser of  property  from  the  widow  of  testa- 
tor was  not  charged  with  notice  that  he  did 
not  have  title,  simply  because  something 
was  said  at  the  time  of  the  purchase  to  the 
effect  that  testator's  children  might  have 
some  interest  in  the  property,  so  as  to  im- 
pugn the  good  faitli  of  the  purchaser's  claim 
of  title.  Wenger  v.  Thompson  [Iowa]  105 
N.  W.   333. 

16.  See  §  9,  Payment  of  taxes.  Under 
Rev.  St.  1898,  §  2S06,  providing  that  adverse 
possession  shall  not  be  established,  unless  it 
shall  be  shown  that  the  land  was  claimed 
and  occupied  for  7  years  continuously,  with 
payment  of  taxes,  held  that  where  a  party 
had  held  the  land  in  controversy,  but  ad- 
mitted   that    the    other    party    had    paid    the 


taxes,  his  adverse  claim  was  unsustainable. 
Crane  v.   Judge    [Utah]   S3   P.  566. 

17.  Code  1896,  §  1541,  requires  one  who 
enters  upon  real  estate  without  color  of  title 
or  bona  fide  claim  of  possession  to  file  a  no' 
tice  in  tlie  probate  judge's  office.  §§  1542i 
1543  prescribe  the  form  of  notice  and  pro- 
vide for  its  record,  and  §  1545  declares  that, 
until  the  filing  thereof,  no  possession  of 
real  estate  sliall  be  deemed  adverse.  Held, 
that  where  one  went  into  possession  with- 
out color  of  title  or  bona  fide  claim  and  had 
not  been  in  possession  10  years  before  tlie 
enactinent  of  these  sections  he  could  not  ac- 
quire title  by  adverse  title  without  giving 
such  notice.  Brasher  v.  Shelby  Iron  Co. 
[Ala.]  40  So.  80.  But  these  sections  are  not 
applicable  to  one  entering  under  a  bona  fide 
claim  of  purchase.  Brannan  v.  Henry  [Ala.] 
39  So.  92.  Where  plaintiff,  in  an  action  to 
recover  the  penalty  imposed  by  Code  1896, 
§  4137,  for  unlawful  cutting  of  trees,  at- 
tempted to  show  ownership  by  adverse  pos- 
session only  and  had  not  acquired  such  title 
prior  to  the  enactment  of  Code  1896,  §§ 
1541-46,  requiring  notice  of  adverse  posses- 
sion, tlie  burden  was  upon  him  to  show  com- 
pliance with  those  sections.  Brasher  v. 
Shelby  Iron  Co.    [Ala.]   40  So.   80. 

IS.  Where  one,  with  full  knowledge  of 
the  facts,  failed  to  assert,  for  nearly  ten 
years,  any  interest  in  lands  claimed  by  an- 
other in  fee  and  improved  at  great  expense, 
he  was  estopped  from  making  any  claim. 
Lewis  V.  Sherman  Bros.  [Iowa]  106  N.  W. 
183. 

19.  Ky.  St.  1903,  c.  210,  declaring  convey- 
ances of  lands  in  the  adverse  possession  of 
another  void.  Interstate  Inv.  Co.  v.  Bailey 
[Ky.]  93  S.  W.  578.  See  Champerty  and 
Maintenance,  5   C.  L.   565. 

20,  Interstate  Inv.  Co.  v.  Bailey  [Ky.] 
93   S.  W.    578. 

SI.     See  5  C.  L.  48. 

22.  McCaslin  v.  State  [Ind.  App.]  75  N.  E. 
844.  Where  one  takes  possession  of  a  dis- 
puted strip  up  to  a  line  believed  by  him  to 
be  the  true  line  of  his  land,  intending  to 
iiold  it  adversely,  the  statute  runs  in  his 
favor,  regardless  of  any  mistake  as  to  the 
boundary.  Bayles  v.  Daugherty  [Ark.]  91 
S.  W.  304.  Where  plaintiff's  devisor  was 
mentally  incapacitated  to  act  or  have  a  pur- 
pose to  act  or  assert,  for  8  years  of  the  stat- 
utory period  preceding  his  death,  and  neg- 
lected the  boathouse  and  permitted  it  to  fall 
into  decay,  held  tliat  plaintiff  could  not 
maintain  the  building  on  the  public  landing, 
as  against  the  public  under  Rev.  St.  1836, 
c.   24,   §   61   (Gen.   St.  1860,   c.  46,  §    1;  Pub.   St. 
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the  rights  of  the  true  o-mier,-^  and  hostile  to  any  superior  title.^*  The  possession  of 
one  claiming  tJie  exclusive  ownership  of  land  is  adverse  to  all  the  world,-^  and  not 
merely  adverse  to  those  who  know  or  claim  that  they  have  some  title  to  the  prop- 
erty.^®    Possession  under  one  may  be  adverse  to  all  others."^     Where  adverse  pos- 


c.   4,    §    1:   Rev.   Laws,   c.   53,    §    1).     Gifford  v. 
Westport    [Mass.]    76   N.   E.   1042. 

23.  Adverse  possession  is  a  possession 
held  by  one  "not  the  owner"  adversely  to 
the  actual  owner.  Ramos  Lumber  &  Mfg. 
Co.  V.  Labarre  [La.]  40  So.  89S.  Adverse 
possession  which  will  ripen  a  defective  title 
must  be  of  a  character  to  subject  the  oc- 
cupant to  action.  Smith  v.  Proctor,  139  N. 
C.  314,  51  S.  B.  8S9.  A  possession  cannot  be 
adverse  to  one  who  has  no  title  or  right  of 
entry  or  of  action,  or  a  mere  stranger  to 
the  true  title.  Berry  v.  PJlte  Lumber  Co. 
[N.   C]    54   S.    E.  278. 

24.  McCaslin  v.  State  [Ind.  App.]  75  N.  E. 
844.  Claim  of  ownership  openly  asserted  as 
hostile  to  the  true  owner  is  an  indispensa- 
ble ingredient  of  adverse  possession  and 
must  be  shown.  Henry  v.  Brown  [Ala.]  39 
So.  325.  Mere  possession  of  land,  where  not 
in  any  way  hostile  to  the  legal  title,  does 
not  create  title  however  long  continued. 
Growl  V.  Crowl  [Mo.]  92  S.  W.  890.  W^here 
one  held  possession  of  land  more  than  20 
years  under  claim  of  title,  not  in  subservi- 
ence to  the  title  of  another,  either  by  direct 
acknowledgment  or  an  open  denial  of  right 
on  his  part,  the  possession  was  adverse. 
Cline  V.  Hays  [Ind.  App.]  76  N.  E.  257. 
VS'here  the  agent  in  possession  of  land  sur- 
rendered it  to  the  sheriff  to  be  sold  on  exe- 
cution, the  possession  of  the  owner,  subse- 
quent to  the  sale,  w^as  not  hostile  to  the 
vendee,  in  the  absence  of  an  intention  to 
appropriate  the  land  in  spite  of  the  sheriff's 
convejance,  so  evidenced  as  to  constitute 
notice  to  such  purchasers.  Woodward  v. 
Johnson  [Kj^]  90  S.  W.  1076.  An  entry 
upon  land  with  the  intention  of  asserting 
ownership  and  continuing  in  the  open  and 
exclusive  possession  thereof,  exercising  the 
usual  acts  of  ownership,  without  asking 
permission  and  in  disregard  of  all  other 
claims,  is  sufHcient  to  make  the  possession 
adverse.  May  v.  Dobbins  [Ind.]  77  N.  E. 
353.  Where  a  widow  held  possession  of  an 
entire  farm  under  a  dede  of  two-thirds,  de- 
nied the  title  of  the  purchaser  of  the  other 
tliird  under  an  execution  against  her  son, 
permitted  in  joint  possession,  and  afterward 
purchased  the  other  third  under  another 
execution  and  afterward  held  possession  for 
the  period  of  limitations,  held  that  she  had 
acquired  title  to  the  other  third  by  adverse 
possessions.  Tarplee  v.  Sonn,  109  App.  Div. 
241,  96  N.  Y.  S.  6.  An  instruction  that  to 
constitute  effectual  adverse  possession,  it 
must  have  been  hostile  in  its  inception,  to 
wit,  from  the  time  defendant  claimed  he 
purchased,  was  not  prejudicial  when  the  de- 
fendant did  not  claim  that  his  possession 
was  hostile  from  any  other  period.  Fox  v. 
Spears  [Ark.]  93  S.  W.  560.  One  obtained 
license  for  right  of  way  in  1859,  and  servi- 
ent estate  was  sold  in  1876.  Court  found 
that  licensee  and  his  grantees  used  the  way 
openly  and  continuously  and  exclusively  un- 
til 1895  and  had  possession  "under  a  claim 
of  right"  until  that  time.  Held,  that  find- 
ing showed   a  hostile   user  sufHcient   to  give 


title  to  the  way,  regardless  of  whether  sale 
of  servient  estate  rendered  continued  occu- 
pation of  the  way  hostile.  Toney  v.  Knapp 
[Mich.]  12  Det.  Leg.  N.  872,  106  N.  W.  522. 
KOTE.  Mi«itake  (in  locating  boundary; 
The  question  has  frequently  arisen  whether, 
when  an  owner  of  land,  by  mistake  as  to  the 
boundary  line  of  his  land,  takes  possession 
of  another's  land,  and  holds  it  for  the  stat- 
utory period,  he  thereby  acquires  the  title 
as  against  the  real  owner.  In  some  states, 
in  such  a  case,  the  possession  is  regarded 
as  adverse,  without  reference  to  the  fact 
that  it  is  based  on  mistake,  it  being  sufn- 
cient  that  actual  and  visible  possession  is 
taken  under  claim  of  right.  French  v. 
Pearce,  8  Conn.  439,  21  Am.  Dec.  680.  3 
Gray's  Cas.  76;  Yetzer  v.  Thoman,  17  Ohio 
St.  130,  91  Am.  Dec.  122;  Metcalfs  v.  Mc- 
Cutchen,  60  Miss.  145;  Burnell  v.  Maloney, 
39  Vt.  579,  94  Am.  Dec.  358;  Tex  v.  Pfiug, 
24  Neb.  666,  8  Am.  St.  Rep.  231;  Levy  v. 
Yerga,  25  Neb.  764,  13  Am.  St.  Rep.  525;  Sey- 
mour, Sabin  &  Co.  v.  Carli,  31  Minn.  81; 
Ramsey  v.  Glenn5%  45  Minn.  401,  22  Am.  St. 
Rep.  736;  Greene  v.  Anglemire,  77  Mich.  168; 
Crary  v.  Goodman,  22  N.  Y.  170;  Tolman  v. 
Sparhawk,  5  Mete.  [Mass.]  469;  Grim  v.  Mur- 
phy, 110  111.  271  (semble);  Dyer  v.  Eldridge, 
136  Ind.  654.  See  Bishop  v.  Bleyer,  105  Wis. 
330.  In  other  states  tlie  fact  that,  in  such 
case,  the  possession  of  the  other's  land  is 
under  mistake,  is  regarded  as  material,  and 
a  distinction  is  asserted  to  the  effect  that, 
if  such  possession  up  to  the  boundary  as 
located  is  with  the  intention  of  claiming  to 
such  boundary  even  though  the  boundary  be 
incorrect,  the  possession  is  adverse,  M^hile, 
if  it  is  with  the  intention  of  claiming 
thereto  only  if  the  boundary  is  correct,  the 
possession  is  not  adverse.  Wilson  V.  Hun- 
ter, 59  Ark.  626,  43  Am.  St.  Rep.  63;  Watrous 
V.  Morrison,  33  Fla.  261,  39  Am.  St.  Rep.  139; 
Taylor  v.  Fomby,  116  Ala.  621;  Ayers  v.  Rei- 
del,  84  Wis.  276,  Finch's  Cas.  1016;  Grube  v. 
Wells,  34  Iowa,  148,  3  Gray's  Cas.  82;  Mills 
V.  Penny,  74  Iowa,  172,  7  Am.  St.  Rep.  474; 
■«'inn  V.  Abeles,  35  Kan.  85,  57  Am.  Rep.  138; 
Preble  v.  Maine  Cent.  R.  Co.,  85  Me.  260, 
35  Am.  St.  Rep.  366;  McCabe  v.  Bruere,  153 
Mo.  1;  Finch  v.  Ullman,  105  Mo.  255,  24  Am. 
St.  Rep.  383,  note;  Caufield  v.  Clark,  17  Or. 
473,  11  Am.  St.  Rep.  845;  King  v.  Brigham, 
23  Or.  262;  Chance  v.  Branch,  58  Tex.  490.^ 
From  Tiffany  on  Real  Property,  §  443,  P. 
1013. 

2i>.  T\^aterman  Hall  v.  Waterman  [111.] 
77  N.  E.  142. 

26.  Waterman  Hall  v.  Waterman  [111.]  77 
N.  B.  142;  Steele  v.  Steele  [111.]  77  N.  E.  232. 
One  who  purchases  land,  pays  the  purchase 
price  and  enters  into  possession  believing 
he  has  title,  whether  he  receives  a  good 
deed,  an  imperfect  one  or  no  deed  at  all, 
nevertheless  enters  into  a  possession  ad- 
verse to  the  vendor  and  all  the  rest  of  the 
world.  Purchase  of  mortgaged  property 
from  the  mortgagor,  by  the  owner  of  the 
mortgage,  and  possession  thereunder,  held 
to  be  adverse,  giving  an  absolute  title  after 
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session  is  founded  npon  a  parol  gift,  the  gift  must  be  established  by  clear  and  con- 
vincing evidence,  and  the  possession  must  be  shown  to  have  been  hostile  and  not 
merely  that  of  a  licensee ;  -*  and  the  burden  of  proof,  as  to  improvements  made 
and  other  acts  of  ownership  upon  the  faith  of  the  gift  is  upon  him  who  asserts  title 
by  virtue  of  the  donation  and  possession.-*  Permissive  possession,^"  possession  under 
a'  license  "^  pursuant  to  an  agreement,^^  or  in  subordination  to  the  title  of  the  true 
owner,^^  is  not  adverse.  The  defendant  in  ejectment,  after  judgment  against  him, 
may  acquire  title  by  adverse  possession  beginning  after  such  judgment,  but  his  pos- 
session before  judgment  cannot  be  considered.^*  Adverse  possession  does  not  run 
as  between  co-tenants  ^^  unless  there  is  actual  ouster  and  notice  or  knowledge  of 
hostile  claim  by  one  in  possession,  brought  home  to  the  other  party,^°  nor  as  be- 


5  years,  although  the  writings  amounted  to 
only  a  mortgage  instead  of  a  transfer  of  ti- 
tle. Fountain  v.  Lewiston  Nat.  Bank 
[Idaho]    83  P.   505. 

27.  Entry  under  a  belief  that  land  be- 
longs to  the  state  and  possession  with  in- 
tent to  preempt  it,  is  hostile  to  a  private 
owner.  Village  Mills  Co.  v.  Manley  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  487,  94  S.  W. 
102. 

28.  A  plural  wife,  who  had  lived  46  years 
on  her  husband's  premises,  did  not  acquire 
adverse  possession  through  a  parol  gift, 
where  her  residence  was  merely  as  a  plural 
w^ife,  and  her  husband  exercised  ownership 
and  dominion  over  the  land,  etc.  Raleigh  v. 
Wells    [Utah]    81   P.    908. 

29.  Raleigh  v.  Wells    [Utah]    81  P.    908. 

30.  Evidence  held  to  show  that  the  alley 
proposed  to  be  opened  through  plaintiff's 
block  existed  and  that  his  possession  was 
only 'permissive.  Incorporated  Town  of  Hope 
V.  Shiver  [Ark.]  90  S.  W.  1003.  The  grantee 
of  a  mortgagor  is  in  permissive  possession 
of  the  mortgaged  premises  and  does  not  hold 
adversely  to  the  mortgagee,  but  stands  in 
the  same  position  as  the  mortgagor.  Thor- 
nely  v.  Andrews    [Wash.]   82  P.  899. 

31.  A  license  by  the  owner  of  land  to 
erect  a  slied  over  an  alley,  reserving  ing^ress 
and  egress  and  rigUt  of  revocation,  does  not 
entitle  the  licensee  to  claim  title  by  adverse 
possession  after  21  years.  Wilson  v.  Gather 
[Pa.]  63  A.  190.  For  discussion  of  question 
whether  one  entering  upon  the  land  of  an- 
other under  a  license  may  set  up  a  claim  of 
title  by  adverse  possession  continued  for  the 
statutory  period  after  a  revocation  of  the  li- 
censor without  also  showing  distinct  notice 
of  an  adverse  claim  to  the  owner  of  the  ser- 
vient estate,  see  Toney  v.  Knapp  [Mich.]  12 
Det.   Leg.    N.   872,   106   N.   W.    522. 

32.  Acquiescence  for  a  long  term  of  years 
in  the  mutual  use  of  a  drJveTvay,  established 
by  consent  of  adjoining  lot  owners,  did  not 
create  title  in  either  party,  such  user  being 
neither  hostile  nor  adverse.  Wilkinson  v. 
Hutzel  [Mich.]  12  Det.  Leg.  N.  870,  106  N.  W. 
207.  Where  25  acres  were  deeded  with  a 
reservation  of  one  acre  for  a  right  of  tvay, 
with  a  privilege  to  the  grantee  to  inclose 
such  right  of  way,  he  being  required  to 
maintain  a  gate  at  each  end  of  the  right  of 
way,  the  actual  occupation  of  the  24  acres 
by  one  to  whom  they  were  assigned  on  par- 
tition, together  with  the  right  of  way,  was 
not  adverse  as  to  the  one  acre,  tlaough  it  was 
inclosed  with  the  24  acres.  Pritchard  v. 
Lewis,   125   Wis.   604,    104  N.   W.   989.     Where 


a    father   went   into    possession   ^vith    consent 

of  the  son,  to  occupy  and  cultivate  a  farm 
for  himself,  but  with  the  understanding  that 
tlie  title  should  remain  in  the  son,  and  con- 
tinued to  occupy  the  farm  until  his  death, 
with  no  indication  of  any  cliange  in  the 
character  of  his  possession,  he  did  not  gain 
title  by  adverse  possession.  Allen  v.  Ellis, 
125  Wis.  565,  104  N.  W.  739.  Where  title  to 
property  was  taken  in  a  member's  name  for 
an  unincorporated  religious  society,  his  reg- 
ular attendance  on  divine  worship  in  the 
church  built  on  the  premises,  did  not  consti- 
tute a  joint  user  of  the  premises  by  him 
and  the  society,  so  as  to  show  tliat  the  so- 
ciety's occupation  w^as  permissive  rather 
than  adverse.  First  Baptist  Church  of  Sha- 
ron v.  Harper  [Mass.]   77  N.  E.   778. 

33.  Bayles  v.  Daugherty  [Ark.]  91  S.  W. 
304.  Occupation  of  land  for  35  years  held 
not  to  have  raised  a  presumption  of  title, 
where  the  occupant's  original  acquisition,  as 
well  as  her  continual  possession,  had  been 
in  subordination  to  another's  fee.  Kennedy 
V.  Rainey  [Ala.]  39  So.  813.  Plaintiff's  ask- 
ing permission  of  the  common  council  to 
close  an  alley,  and  promising  to  reopen  it 
when  directed,  precluded  his  claiming  an 
adverse  possession  thereof.  Incorporated 
Town  of  Hope  v.  Shiver  [Ark.]   90  S.  W.   1003. 

34.  Wade  V.  McDougle  [W,  Va.]  52  S.  B. 
1026. 

35.  The  possession  of  one  joint  tenant, 
parcener,  or  tenant  in  common,  is  the  pos- 
session of  the  others.  Chapman  v.  Kullman, 
191.  89  S.  W.  924;  Dobbins  v.  Dobbins  [N.  C] 
53  S.  E.  870;  Steele  v.  Steele  [111.]  77  N.  E. 
232. 

3<T.  One  tenant  in  common  may  assert 
an  adverse  title  against  his  co-tenant,  if 
only  it  be  adverse  and  to  the  exclusion  of 
tlie  co-tenant  (Tarplee  v.  Sonn,  109  App.  Div. 
241,  96  N.  Y.  S.  6),  as  where  it  is  of  such  a 
■character  as  to  give  notice  to  the  co-tenant 
that  his  title  is  not  acknowledged  and  that 
the  possession  is  adverse  to  him  (Water- 
man Hall  V.  Waterman  [111.]  77  N.  E.  142); 
taking  actual  and  exclusive  possession  of 
the  entire  estate,  with  such  outward  acts  of 
exclusive  ownership  as  give  notice  that  an 
adverse  possession  is  intended  (Id.;  Dobbins 
v.  Dobbins  [N.  C]  53  S.  E.  870);  or  by  open, 
notorious  and  uninterrupted  possession  for 
more  than  21  years,  claiming  the  whole  land 
and  taking  all  the  profits  exclusively  (Rohr- 
bach  V.  Sanders  [Pa.]  62  A.  27).  A  sale  and 
conveyance  of  the  whole  title  Ijy  one  co- 
tenant,  followed  by  adverse  possession, 
amounts    to    a    disseisin    of    the    other    co- 
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tween  landlord  and  tenant.^^  The  possession  of  the  life  tenant  is  not  adverse  to  the 
remainderman ;  ^*  but  where  an  estate  was  devised  in  trust  for  a  daughter  '"'and  the 
heirs  of  her  body,"  and  providing  that,  if  she  died  without  "children,"  the  estate 
should  go  to  persons  named,  she  and  her  trustee,  imder  the  statute  converting  es- 
tates tail  into  fees  simple,  had  a  fee-simple  estate,  and  the  statute  of  limitations  be- 
gan to  run  at  the  time  the  original  purchaser  of  the  estate  took  possession;'''*  and 
where  the  possessor  is  a  stranger  to  the  title  of  both  the  life  tenant  and  the  remain- 
derman, the  j)ossession  is  adverse  to  both.*°  A  grantor  who  holds  possession  of  land, 
after-  the  execution  and  delivery  of  a  deed  thereof,  is  regarded  as  holding  in  sub- 
serviency to  his  grantee,  and  nothing  short  of  an  explicit  disclaimer  of  such  rela- 
tion and  a  notorious  assertion  of  right  in  himself  will  be  sufficient  to  change  the 
character  of  his  possession  and  render  it  adverse  to  the  grantee;  *^  nor  does  a  mort- 
gagor's possession  of  the  premises  after  foreclosure  and  sale  become  adverse,  until 
jiotice  to  the  purchaser,  that  the  mortgagor  is  holding  in  hostility  to  him.*-  The 
possession  of  a  vendee  under  an  executory  contract  of  sale  is  not  adverse  to  the 
vendee,  or  one  standing  in  a  similar  relation  as  the  vendor  by  privity  of  contract,*^ 


tenants  and  limitations  will  run  against 
them.  Steele  v.  Steele  [111.]  77  N.  E.  2G2. 
Where  a  tenant  in  common  and  those  claim- 
ing' under  him  held  exclusive,  quiet  and 
peaceable  possession  for  more  than  40  years 
without  any  demand  or  claim  for  an  ac- 
counting of  rents  and  profits,  it  was  pre- 
sumed that  tliere  was  an  actual  ouster  at 
the  beginning  tliat  the  occupation  was  ad- 
verse and  converted  the  estate  in  common 
into  one  in  severalty.  Dobbins  v.  Dobbins 
[N.  C]  53  S.  E.  S70.  Disability  of  some  of 
the  parties  claiming  an  interest  in  the  land, 
during  such  period,  did  not  rebut  the  pre- 
sumption of  ouster,  where  tlie  parties  under 
disability  claimed  under  an  ancestor  who 
was  not  under  disability  at  the  time  tlie 
adverse  possession  commenced.  Id.  Mere 
silent  possession  by  one  co-tenant,  no  mat- 
ter how  long  continued,  does  not  destroy  the 
right  of  another.  Logan's  Heirs  v.  Ward 
[W.  Va.]  52  S.  E.  398.  Where  all  the  deeds 
gave  defendant  only  an  undivided  five-sixths 
of  the  land  and  one  was  executed  subse- 
quent to  his  making  most  of  the  improve- 
ments on  the  land  on  which  he  relied  to 
show  exclusive  possession,  and  there  was  no 
notice  that  he  claimed  more  than  five-sixths, 
he  could  not  hold  the  other  one-sixth  by 
adverse  possession.  Chapman  v.  Kullman, 
191  Mo.  237,  89  S.  W.  924.  Where  a  claim 
of  adverse  possession  was  asserted  in  a  suit 
for  partition  at  a  time  when  such  ciuestions 
could  not  be  tried  in  such  action,  the  other 
co-tenant  was  not  charged  with  notice  tliat 
the  claimant  was  an  adverse  occupant.  Tar- 
plee  V.  Sonn,  109  App.  Div.  241,  96  N.  Y.  S.  6. 
The  rule  that  a  tonant  in  common  cannot 
purchase  an  outstanding  title  and  refuse  to 
permit  his  co-tenant  to  share  therein  by 
sharing  in  the  burden  does  not  apply  where 
the  claimants  are  asserting  hostile  claims 
(Niday  v.  Cochran  [Tex.  Civ.  App.]  93  S.  W. 
1027);  but  before  the  co-tenant's  right  to 
share  in  the  burden  and  benefit  of  the  pur- 
chase can  be  cut  off,  he  must  be  given  no- 
tice, either  actual  or  constructive,  of  the 
purchase    (Id.). 

37.  Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]  92  S.  W.  21.  Where  a  lessee  enters 
on    premises    under    a    contract    with    one    of 


the  tenants  in  common,  his  entry  is  not  hos- 
tile to  their  title,  whether  the  contract  was 
binding  or  not.  Lee  v.  Livingston  [Mich.] 
12  Det.  Leg.  N.  922,  106  N.  W.  713.  Where  a 
tenant  built  a  house  on  leased  land,  partially 
extending  on  to  other  land  owned  by  his 
lessor,  adverse  possession  could  not  begin  to 
run  in  favor  of  the  lessee  until. the  date  of 
lessor's  deed  of  the  land  to  another  party. 
Ross  V.  Guentherodt  [Mich.]  12  Det.  Leg.  N. 
850,    105    N.    W.    1120. 

3S.  Adverse  possession  does  not  begin  to 
run  against  remaindermen  until  the  death 
of  the  life  tenant.  McCormack  v.  Codding- 
ton,  46  Misc.  510.  95  N.  Y.  S.  46;  Elcan  v. 
Childress  [Tex.  Civ.  App.]  84  S.  W.  84.  Pos- 
session under  a  tax  deed  conveying  only  the 
life  tenant's  title  is  not  adverse  to  the  re- 
maindermen until  the  death  of  the  life  ten- 
ant. Smith  v.  Proctor,  139  N.  C.  314,  51  S.  E. 
889. 

39.  Watkins  v.  Pfeiffer  [Ky.]  92  S.  W. 
562. 

40.  Each  has  the  right  of  action  for  re- 
covery, as  soon  as  the  adverse  possession 
begins,  and  permitting  the  possession  to 
continue  for  the  statutory  period  will  bar 
the  right  of  both.  Elcan  v.  Childress  [Tex. 
Civ.   App.]    89  S.  W.  84. 

41.  Where  one  executed  a  deed  covering 
certain  land  by  mistake  and  the  deed  was 
recorded,  mere  payment  of  taxes  and  fenc- 
ing the  land,  without  exclusive  possession, 
is  not  sufficient.  Garst  v.  Brutsche  [Iowa] 
105   N.   W.   452. 

42.  Tainter  v.  Abrams  [Xeb.]  107  N.  W. 
225. 

43.  Barrett  v.  McKinney  [Tex.  Civ.  App.] 
93  S.  W.  240;  Wilson  v.  Nugent  [Tex.  Civ. 
App.]  91  S.  W.  241.  Neither  a  purchaser 
taking  possession  under  a  verbal  contract, 
nor  his  heirs,  can  dispute  the  title  while  th& 
purcliase  price  remains  unpaid.  Tillar  v. 
Clayton  [Ark.]  88  S.  W.  972.  Where  one 
made  a  bond  for  conveyance  of  land  to  an- 
other and  then  deeded  part  of  the  land  to  a 
third  party,  the  possession  of  the  vendee 
under  the  bond  was  not  adverse  to  the  first 
party,  but  Avas  adverse  to  the  third  party 
after  deed  to  him.  King  v.  Thompson  [W. 
Va.]    52   S.    E.    487. 
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until  there  has  been  a  severance  of  the  relation  of  vendor  and  vendee,  by  a  distinct 
avowal  by  the  latter  that  he  holds  adversely  and  not  in  subordination  to  the  vendor's 
title,  and  notice  of  such  disclaimer  is  brought  home  to  the  vendor;  **  but  such  pos- 
session is  adverse  to  all  others."  The  general  rule  is  that  the  husband  or  wife  can- 
not, while  living  together  and  in  the  joint  possession  of  real  estate,  acquire  title  one 
against  the  other  by  prescription,**'  but  both  are  presumed  to  occupy  the  premises 
in  subordination  to  the  title  under  which  possession  was  taken,  and  not  in  hostility 
thereto.*'  Where  the  owner  of  an  unassigned  dower  interest  assumed  to  demise  the 
entire  premises,  an  entry  thereunder  did  not  become  hostile  to  the  title  of  the  owners 
by  agreement  or  acquiescence  of  tlie  owner  of  the  dower  interest.*^ 

V\liere  one  already  in  possession  under  color  of  title,  from  another  source, 
merely  buys  an  outstanding  title  or  claim  to  get  peace,  he  is  not  afterward  estopped 
to  deny  the  validity  of  such  title  and  to  claim  under  his  own  previous  title.*" 

§  6.  Coniinuity.^^ — The  doctrine  of  continuity  rests  upon  the  principle  that 
whenever  a  party  quits  the  possession  the  seisin  of  the  true  owner  is  restored  and  a 
subsequent  wrongful  entry  constitutes  a  new  disseisin.^^  Continuity  of  the  adverse 
possession  is  the  very  essence  of  the  doctrine  and  policy  of  the  statutes  of  limita- 
tion.^- Hence  possession  must  be  continuous  and  uninterrupted  ^^  for  the  statutory 


44.  Possession  of  vendee  under  an  incom- 
plete contract  of  sale.  Marbach  v.  Holmes 
[Va.]   52   S.   E.   82S. 

45.  Barrett  v.  McKinney  [Tex.  Civ.  App.] 
193  S.  W.  240. 

46.  McPherson  v.  McPherson  [Neb.]  106 
N.  W.   991. 

47.  Prior  to  the  vesting  of  title  in  the 
wife  by  prescription,  the  husband  bought 
the  patent  title  and  they  continued  in  pos- 
session of  the  premises.  Held  that  his  pur- 
chase of  title  and  possession  of  the  premises 
■with  her  did  not  arrest  the  running  of  the 
statute  in  favor  of  the  wife.  McPherson  v. 
McPherson    [Neb.]   106   N.   W.   991. 

48.  Lee  v.  Livingston  [Mich.]  12  Det.  Leg. 
N.   922,   106   N.   W.   713. 

49.  Pitch  V.  Gentry   [Ky.]    92   S.  W.   586. 

50.  See    5    C.   L.    51. 

51.  52.     Henry  v.  Brown    [Ala.]    39  So.   325. 
53.     McCaslin  v.  State   [Ind.  App.]   75  N.  E. 

844.  Temporary  absence  from  land,  with- 
out any  intention  of  abandonment,  does  not 
break  the  continuity  of  possession.  Hunter 
v.  Pinnell  [Mo.]  91  S.  W.  472.  On  the  issue 
of  the  sufficiency  of  adverse  possession,  the 
question  of  whether  a  party  who  left  land 
and  remained  away  did  so  without  intention 
of  returning,  was  a  Question  for  the  jury. 
Campbell  v.  Bates  [Ala.]  39  So.  144.  The 
mere  fact  that  during  the  possession  the 
fence  Inclosing  the  land  was  at  times  torn, 
knocked,  or  blown  down,  being  always  put 
up  again  immediately,  did  not  interrupt  the 
running  of  the  limitation.  Kane  v.  Sholars 
[Tex.  Civ.  App.]  90  S.  \^\  937.  The  purchase 
of  one  of  two  tracts  of  land,  by  one  who 
has  used  a  way  over  both,  before  he  has  ac- 
quired a  prescriptive  right  of  way,  does  not 
interrupt  the  running  of  the  prescriptive 
time  as  to  the  other  tract.  Bullock  v. 
Phelps  [R.  I.]  61  A.  589.  The  owner  of  lot 
A  had  used  a  way  across  lots  B  and  C  for  17 
years,  when  he  purchased  lot  B.  The  pre- 
scriptive time  as  to  lot  C  was  not  inter- 
rupted and  the  prescriptive  right  of  way 
would  mature  in  20  years.  Id.  Where  the 
court     ciiarged     that     peaceable     possession 


meant  continuous  possession  not  interrupted 
by  adverse  suit  to  recover,  it  was  error  not 
to  instruct  the  jury  that  a  judgment  against 
defendant,  which  was  in  evidence  and  was 
void  for  lack  of  jurisdiction,  did  not  inter- 
rupt the  running  of  the  statute.  Barrett  v. 
McKinney  [Tex.  Civ.  App.]  93  S.  W.  240. 
Adverse  possession  interrupted  by  removal 
of  plaintiff's  tenant  from  the  land  for  tw^o 
years,  leaving  the  place  vacant.  Phillips  v. 
Beattyville  Mineral  &  Timber  Co.  [Ky.]  88 
S.  W.  1058.  Statutory  period  interrupted  by 
the  mental  incapacity  of  plaintiff's  devisor 
to  act  or  assert  a  claim  for  8  years  preced- 
ing his  death.  Gifford  v.  Westport  [Mass.] 
76  N.  E.  1042.  Where  plaintiff's  adverse 
possession  had  not  ripened  into  a  perfect 
title  as  against  his  grantee  ■when  the  latter 
sold  to  a  third  person  who  never  recognized 
plaintiff's  possession  and  had  no  notice  of 
plaintiff's  repudiation  of  his  own  deed, 
plaintiff's  adverse  possession  was  inter- 
rupted by  such  sale.  Garst  v.  Brutsche 
[Iowa]  105  N.  W.  452.  Where  the  claimant 
by  adverse  possession  entered  in  Nov.  1893, 
but  the  land  was  not  occupied  by  any  one 
during  1S96,  the  period  of  limitation  was 
broken  and  the  occupation  prior  to  the 
break  could  not  be  counted  as  part  of  the 
term  of  limitation.  Wilson  v.  Nugent  [Tex. 
Civ.  App.]  91  S.  W.  241.  The  patenting  by 
the  claimant,  as  vacant  land,  of  part  of  the 
land  claimed  to  have  been  held  in  adverse 
possession  for  30  years,  was  not  an  abandon- 
ment of  the  claim  of  adverse  possession. 
Asher  v.  Howard  [Ky.]  91  S.  W.  270.  V\Miere 
plaintiff's  ancestor  was  in  actual  possession 
during  1842-45,  but  abandoned  the  land  in 
1849,  and  there  had  been  no  asserted  claim 
up  to  1897,  except  the  forbidding  of  tres- 
passing on  one  occasion,  to  which  no  atten- 
tion was  paid,  but  from  1873  the  heirs  of 
the  original  owner  claimed  and  conveyed 
the  land,  the  possession  of  plaintiff's  ances- 
tor was  not  such  as  to  confer  title  by  ad- 
verse possession.  Veatch  v.  Gray  [Tex.  Civ. 
App.]  91  S.  W.  324.  Where  a  purchaser  lo- 
cated   land,    took    possession,    cleared,    fenced 
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period.^*  To  interrupt  possession  an  action  must  be  commenced  by  the  claimant, 
by  the  true  owner,  or  a  re-entry  on  the  premises  must  be  made  by  him,  and  his  in- 
tention must  be  suflQeiently  indicated  by  words  or  acts,  by  express  declaration  or  by 
exercise  of  acts  of  ownersliip  inconsistent  with  a  subordinate  character.^^ 

Tacl-ing.^'' — Those  claiming  by  adverse  possession  can  add  to  their  possession 
that  of  those  under  whom  they  claim;  ^^  but  a  claimant  cannot  tack  to  the  time  of 
his  possession  that  of  a  previous  holder,  M'hen  the  land  is  not  included  in  the 
boundaries  in  the  deed  from  such  holder/^  The  heir  may  tack  the  possession  of  his 
ancestor  to  make  up  the  statutory  period  of  adverse  possession.^" 

§   ?.     Duration.^^ — The  possession  must  continue  for  the  statutory  period,*'^ 


and  planted  it  to  fruit  trees,  and  so  occu- 
pied it  for  about  9  years,  and  then  had  a 
survey  made  which  showed  that  his  loca- 
tion extended  over  adjacent  owners'  lands, 
whereupon  lie  improved  his  lands  only  with 
reference  to  the  survey  and  removed  his 
improvements  from  the  strip  outside  of  his 
line;  held  that  such  action  was  an  abandon- 
ment of  the  strip  within  the  statutory  perio;! 
of  10  years.  Noyes  v.  Douglas,  39  Wash. 
314,  81  P.  724.  An  agreement  for  a  good 
title  to  200  out  of  353  acres  held  adversely 
by  tlie  heirs  of  the  purchaser,  held  not  to 
have  been  a  surrender  of  the  rest  of  the  land 
and  50  years'  possession  of  the  entire  tract 
gave  the  grantees  title  by  adverse  posses- 
sion.    Doty   v.   Jameson    [Ky.]    93   S.   W.   638. 

54.  See    §    7,   Duration. 

55.  McPherson  v.  McPherson  [Neb.]  106 
N.  W.   991. 

56.  See   5    C.   L.    52. 

57.  Hughes  v.  Owens  [Ky.]  92  S.  W.  595: 
Moulierre  v.  Coco  [La.]  41  So.  113.  In  eject- 
ment, tlie  defendant  is  not  confined  to  liis 
own  adverse  possession,  as  against  the 
plaintiff's  prima  facie  showing,  but  can  tack 
to  it  the  possession  of  those  under  whom 
he  claims.  Campbell  v.  Everhart,  139  N.  C. 
503,  52  S.  E.  201.  "U'here  a  husband  took 
possession  of  real  estate^  under  claim  of  ti- 
tle, and  lived  thereon  with  his  wife  and 
family  and  died  before  the  ten-year  limita- 
tion expired,  tlie  possession  of  his  widow, 
w^ho  continued  to  live  on  the  land,  could  be 
tacked  to  the  husband's  possession,  so  as  to 
raise  the  bar  of  limitation.  Larson  v.  An- 
derson [Neb.]  104  N.  W.  925.  In  such  case 
tlie  widow^'s  possession  is  a  continuation  of 
the  husband's  adverse  possession  and  will 
not  be  deemed  adverse  to  the  claims  of  their 
cliildren  and  heirs  (Id.),  unless  by  some 
means  she  brings  to  their  attention  the  fact 
that  she  claims  to  own  the  property  in  her 
own  right  and  adversely  to  any  right  de- 
rived through  her  husband  (Id.).  In  Texas 
the  requisite  peaceable  and  adverse  posses- 
sion need  not  be  continued  in  the  same  per- 
son, but  when  held  by  different  persons  suc- 
cessively there  must  be  a  privity  of  estate 
between  them.  Rev.  St.  1895,  art.  3350. 
Lamberdia  v.  Barnum  [Tex.  Civ,  App.]  90 
S.  yv^.   698. 

NOTE.  Tacking  of  possession:  The  pos- 
session must  be  continuous,  and  when  one 
seeks  to  unite  to  his  possession  that  of  prior 
occupants  the  several  titles  must  be  con- 
nected bj'  purcliase  or  descent  without  some 
privity  between  the  successive  occupants, 
the  several  possessions  cannot  be  tacked  to- 
gether so  as  to  make  the  required  contin- 
uity.    Smith    V.    Reich.    87    Hun    [N.    T.]    287. 
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Different  entries,  at  different  times,  by  dif- 
ferent persons,  between  whom  no  privity 
exists,  are  but  a  succession  of  trespasses. 
Rose  V.  Goodwin,  88  Ala.  3  90.  Privity  must 
be  shown  to  have  existed  between  them. 
Wheeler  v.  Moody,  9  Tex.  372.  And  deed 
must  be  shown  to  tack  possession  of  suc- 
cessive tenants.  Johnson  v.  Nash,  15  Tex. 
419.  Each  succeeding  occupant  must  show 
title  under  his  predecessor  and  his  posses- 
sion must  be  referable  to  the  original  en- 
try. Witt  V.  St.  Paul  &  N.  R.  Co.,  38  Minn. 
122.  But  evidence  of  omission  by  mistake 
in  drafting  deed  embracing  land  in  question 
is  admissible  to  characterize  the  possession 
of  grantor  and  grantee. — From  15  Yale  F. 
Jr.    300. 

58.  Messer  v.  Hibernia  Sav.  &  Loan  Soc. 
[Cal.]  84  P.  835;  Jennings  v.  White,  139  N.  C. 
23,    51    S.    E.    799. 

59.  Brucke  v.  Hubbard  [S.  C]  54  S.  E. 
249.  Possession  by  mother  held  to  inure  to 
the  benefit  of  the  son.  Henry  v.  Brown 
[Ala.]  139  So.  325.  Children  remaining  in 
possession  through  the  administrator  of 
their  mother's  estate,  their  guardian  and 
agent,  for  14  j'ears  after  the  death  of  their 
parents,  acquired  title  by  adverse  posses- 
sion.    Killebrew    v.    Mauldin     [Ala.]     39    So. 

60.  See  5  C.  L.  53. 

61.  A  landlord  cannot  claim  title  through 
the  possession  of  his  tenant,  unless  such 
tenant  sustained  that  relation  during  the 
full  statutory  period.  V\^iley  v.  Bargman 
[Tex.  Civ.  App.]  90  S.  W.  1116.  Adverse  pos- 
session of  wild  land  for  20  years,  before  the 
passage  of  the  Maine  Pub.  Laws  1895,  c.  162, 
would  not  bar  suit  for  recovery,  if  such 
adverse  possession  did  not  continue  for  the 
5  years  following  its  passage.  Soper  v. 
Lawrence  Bros.  Co.,  26  S.  Ct.  473.  Evidence 
held  not  to  show  adverse,  exclusive,  contin- 
uous, open,  and  notorious  occupation  for  20 
years  or  more.  Whitmore  v.  Brown  [Me.] 
61  A.  985.  Possession  shown  to  have  been 
open  and  uninterrupted  for  20  years.  Reit- 
ler  v.  Lindstrom  [Wis.]  106  N.  W.  388.  Ad- 
verse possession  continued  uninterruptedly 
for  20  years  or  more  wnll  establish  title  to 
tlie  extent  that  the  possession  is  actual  and 
exclusive.  May  v.  Dobbins  [Neb]  77  N.  E. 
353.  The  doctrine  of  abandonment  of  lands 
will  not  aid  to  establish  title  by  adverse 
possession,  ■W'here  such  possession  has  not 
been  held  fos  the  period  of  the  statute  of 
limitations.  Kreanier  v.  Voneida  [Pa.]  62 
A.  518.  Where  adjoining  landowners  estab- 
lish a  disputed  boundary  line  by  parol 
agreement  and  hold  possession  accordingly 
for    over    twenty    years,    any    questioning    of 
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which  varies  in  the  several  states.*'-  Two  years'  open,  continuous,  exclusive  and 
adverse  possession  under  a  donation  deed  gives  title  in  Arkansas."^  Where  a  person 
has  had  uninterrupted  possession  of  land  for  thirty  years  or  more,  the  common  law 
of  the  land  creates  the  presumption  that  his  entry  was  under  a  purchase  and  that  his 
grantor  had  lawful  right  to  convey;*'*  and  in  case  of  an  unincorporated  religious 
society,  it  will  be  presumed  under  such  circumstances  that  the  title  was  duly  con- 
veyed to  trustees  for  its  benefit.*'^ 

§  8.  Color  of  title.^'^ — Color  of  title  is  that  which  in  appearance  is  title,  but 
%vhich  in  reality  is  no  title,*'^  and  it  exists  wherever  there  is  a  reasonable  doubt 
regarding  the  validity  of  an  apparent  title.*'^  Color  of  title  is  anything  in  writing 
connected  with  the  title,*'^  however  imperfect  it  may  be  as  a  conveyance,'"  which 
serves  to  define  the  extent  of  the  claim,^^  such  as  a  quitclaim  deed,"  a  special  corn- 


such  agreement  is  barred  by  limitation. 
Kincaid  v.  Vickers,  217  111.  423,  75  N.  B.  527. 
A  party  holding  under  a  warranty  deed,  as 
color  of  title,  for  seventeen  years,  and  oc- 
cupying the  premises  and  paying  all  taxes 
thereon  for  fifteen  years  had  title  to  tlie 
land  by  limitations.  Wilder  v.  Aurora,  De- 
Kalb  &  R.  Elec.  Traction  Co.,  216  111.  493, 
75  N.   E.   194. 

62.'  Mills'  Ann.  St.  §§  2923,  2924,  prescrib- 
ing a  five-year  limitation  in  favor  of  those 
in  possession  of  land  under  claim  and  color 
of  title  in  good  faith  and  who  pay  taxes 
thereon,  or  who  claim  unoccupied  lands  un- 
der color  of  title  and  pay  taxes  thereon,  are 
expressly  repealed  by  Laws  1893,  p.  327,  c. 
118,  which  prescribes  a  seven-year  limita- 
tion in  such  cases.  Ballard  v.  Golob  [Colo.] 
83  P.  376.  Good  faith,  just  title,  and  10 
years'  possession  are  the  requisites.  Ben- 
nett V.  Calmes  [La.]  40  So.  911.  Where  a 
tract  was  included  by  fencing  and  use  in  a 
plantation  for  more  than  20  years,  openly, 
notoriously,  and  uninterruptedly,  and  the 
plantation  was  sold  by  tlie  sheriff  by  name 
and  metes  and  bounds,  the  incorporated 
tract  passed  as  a  part  of  the  plantation  by 
a  title  whose  defects,  if  any,  were  cured  by 
the  prescription  of  10  years,  where  the  ad- 
judicatee  continued  in  possession  in  'good 
faith.  Booksh  v.  New  Iberia  Sugar  Co. 
[La.]  39  So.  545.  Where  the  defendant  ac- 
quired through  mesne  conveyances  from  the 
original  purchaser  and,  by  himself  and 
tiirough  his  ancestors,  had  been  in  actual, 
open,  notorious,  and  uninterrupted  posses- 
sion, under  titles  translative  of  property,  for 
more  than  10  years,  plaintiff  could  not  re- 
cover the  land.  Penn.  v.  Prevost,  114  La. 
10-80,  38  So.  865.  Under  Rev.  St.  1836,  c.  24, 
§  61  (substantially  retained  in  Gen.  St.  1860, 
c.  46,  §  1;  Pub.  St.  c.  54,  §  1;  Rev.  Laws.  c. 
53,  §  1),  no  length  of  time  less  than  40  years 
justifies  the  continuance  of  a  building  on  a 
public  landing  place,  as  against  the  public. 
Gifford  V.  Westport  [Mass.]  76  N.  E.  1042. 
Evidence  of  a  deed  to  defendant  made  over 
5  years  prior  to  suit,  payment  of  taxes  by 
defendant  for  more  than  five  consecutive 
years,  and  of  clearing,  fencing  and  cultiva- 
tion of  the  land  for  the  same  time,  entitles 
defendant  to  judgment  under  the  five-year 
statute  of  limitations.  Cook  v.  Spencer 
[Tex.  Civ.  App.]  91  S.  E.  813.  The  claimant 
must  have  been  in  possession  of  the  boun- 
dary for  15  years.  Huglics  v.  Owens  [Ky.] 
92  S.  W.  595. 

63.     Sibly  V.  Gomillion   [Ark.]    91  S.  W.   22. 


64.  6.5.  Penny  v.  Central  Coal  &  Coke  Co. 
[C.  C.   A.]   138   F.  769. 

66.  See  5   C.    L.    53. 

67.  Henry  v.  Brown  [Ala.]  39  So.  325; 
Smith  v.   Proctor,   139   N.  C.   314.  51   S.   E.   889. 

68.  Henry   v.   Brown    [Ala.]    39   So.    325. 

69.  Color  of  title  has  its  root  in  some  in- 
strument dealing  with  the  title.  Shaffer  \. 
Detie,  191  Mo.  377,  90  S.  W.  131.  A  deed, 
though  antedated,  is  color  of  title  from  tlie 
time  of  its  execution.  Anniston  City  Land 
Co.  V.  Edmondson  [Ala.]  40  So.  505.  A  re- 
corded warranty  deed  purporting  to  convey 
tlie  premises  is  color  of  title.  Milby  v.  Hes- 
ter [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  495, 
94    S.    W.    178. 

70.  Shaffer  v.  Detie,  191  Mo.  377.  90  S.  W. 
131.  Where  the  deed  was  signed  by  mark 
and  bore  an  acknowledgment  by  one  pur- 
porting to  be  an  officer,  which,  though  void 
as  an  acknowledgment,  was  good  as  an  at- 
testation, it  gave  color  of  title.  Davis  y. 
Arnold  [Ala.]  39  So.  141.  However  insuffi- 
cient may  be  a  conveyance  to  pass  title  and 
iiowever  incomplete  tlie  power  of  tti.; 
grantor  to  pass  the  true  and  real  title,  yet 
an  entry  thereunder,  accompanied  with  con- 
tinuous possession  and  claim  of  title,  ren- 
ders the  possession  adverse.  Henry  v. 
Brown  [Ala.]  39  So.  325.  In  order  that  a 
deed  or  paper  writing  may  give  color  of 
title,  it  is  not  necessary  that  the  grantor 
have  title,  either  to  tlie  w^hole  or  to  any 
part  of  the  land  enibraced  in  the  instru- 
ment. Id.  Where  it  appears  that  it  was  tlie 
intention  of  grantors  to  transfer  lands  de- 
scribed in  the  division  of  an  estate,  it  is  suffi- 
cient color  of  title  in  the  grantees,  althougli 
tlie  instrument  may  lack  apt  words  of  con- 
veyance.    Id. 

71.  An  instrument  describing  land  and 
containing  a  warranty  of  title,  thougli  con- 
taining no  words  of  transfer,  is  color.  An- 
niston City  Land  Co.  v.  Edmondson  [Ala.] 
140  So.  505.  Description  in  tax  deed  held  to 
cover  disputed  strip  with  sufficient  certainty 
to  include  it  witliin  the  claim  of  title.  A 
deed  which  locates  a  corner  and  gives 
courses  and  distances  is  sufficient  under  the 
five-year  statute  of  limitations,  to  give  title 
by  possession  and  payment  of  taxes,  al- 
though it  refers  to  an  unrecorded  deed. 
Club  Land  &  Cattle  Co.  v.  Wall  [Tex.]  91 
S.  W.  778.  The  description  of  a  town  lot 
by  name,  number,  and  division,  also  by 
metes  and  bounds,  was  sufficient  to  give 
oolor  of  title,  it  appearing  that  the  town 
had     been      divided     and      allotted.     Capen's 
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missioner's  deod,'^  an  administrator's  deed,'*  a  tax  deed,'"  a  sheriff's  deed,'°  an 
unregistered  deed,'"  or  a  will.'*  A  deed  which  conveyed  no  greater  interest  to  a 
person  than  a  tenancy  b}^  curtesy  operated  as  color  of  title.'^  But  no  color  of  title 
is  conferred  by  a  deed  containing  an  insufficient  description,^*^  or  by  a  certificate  of 
purchase  on  a  tax  sale.^^  A  tax  deed  which  conveys  only  the  interest  of  the  life 
tenant  is  not  color  of  title  against  the  remaindermen;*-  nor  does  prescription  run 
against  an  owner  in  possession,  in  favor  of  a  tax  title  based  upon  an  assessment 
radically  defective.*^  xV  security  deed,  so  long  as  the  possession  of  the  premises  is 
not  surrendered  to  the  grantee  but  remains  in  the  grantor,  carmot  be  made  the 
foundation  of  a  prescription  by  seven  years'  j)ossession  under  color  of  title.*'*  A  deed 
from  an  executor  purporting  to  be  executed  pursuant  to  the  requirements  of  a  will, 
conveys  no  greater  interest  than  would  pass  under  the  will,  and  cannot  be  used  as 
color  of  title  for  the  foundation  of  a  prescriptive  right  against  the  claims  of  those 
whom  the  grantee  was  bound  to  recognize  as  owners  under  the  will.*^  Where  an 
estate  created  by  color  of  title  and  possession  is  conveyed,  the  estate  passes  to  the 
grantee  and  gives  him  color  of  title ;  *®  and  one  who  has  color  of  title  acquired  in 
good  faith  need  not  trace  his  title  to  the  source  to  see  whether  it  is  apparently  per- 
fect and  free  from  defects.*^  What  constitutes  color  of  title  is  a  question  of  law 
for  the  court.*" 

Color  of  title  is  not  necessary  to  constitute  adverse  possession  *"  unless  made  so 
by  statute.""^ 


Adm'r  v.  Sheldon  [Vt.]  61  A.  864.  TvTiere 
description  in  tax  deed  and  certificate  was 
inaccurate  but  not  impossible,  the  deed  was 
held  to  constitute  color  of  title.  Kampfer 
V.  East  Side  Syndicate  [Minn.]  104  N.  W. 
290;  Reitler  v.  Lindstrom  [Wis.]  106  N.  W. 
388. 

73.  A  quitclaim  deed  whicli  purports  to 
convey  the  property  is  as  good  color  of  title 
as  a  warranty  deed.  Waterman  Hall  v. 
Waterman,    220   111.    569,    77   N.    E.    142. 

73.  A  deed  from  a  special  commissioner 
purporting  to  have  been  made  under  a  de- 
cree is  admissible  as  evidence  of  color  of 
title  for  adverse  possession.  Wade  v.  Mc- 
Doug-le    [W.   Va.]    52   S.    E.   1026. 

74.  An  administrator's  deed  on  sale  of 
land  to  pay  debts  constitutes  color  of  title. 
Shaffer  v.   Detie,    191  Mo.    377,    90'   S.   W.    131. 

75.  A  tax  deed  is  a  "deed"  within  the 
meaning-  of  art.  3193.  Rev.  St.  1879  (art.  3342, 
Rev.  St.  1895)  and  will  support  the  plea  of 
limitation  of  five  years  witliout  proof  of 
the  prerequisites  necessary  to  authorize  the 
sale  for  taxes.  Lamberida  v.  Barnum  [Tex. 
Civ.  App.]  90  S.  V\^  69S.  A  tax  deed  con- 
taining a  sufficient  description  of  tlie  land 
conveyed,  although  void  asi  a  muniment  of 
title,  is  admissible  as  evidence  of  color  of 
title.  Brannan  v.  Henry  [Ala.]  39  So.  92. 
Adverse  possession  for  over  15  years,  under 
color  of  title  based  on  a  tax  deed,  tolled  the 
record  owner's  right  of  entry.  Fitch  v. 
Gentry   [Ky.]    92   S.  W.   586. 

76.  A  sheriff's  deed  to  land  sold  on  exe- 
cution, though  actually  conveying  nothing, 
is  sufficient  to  constitute  color  of  title.  Tar- 
plee  V.  Sonn,  109  App.  Div.  241,  96  N.  Y.  S.  6. 
The  recording  of  such  deed  is  not  essential 
to  the  acquirement  of  title  under  it  by  hold- 
ing adversely.     Id. 

77.  Under  Revisal  1905,  §  980,  an  unreg- 
istered deed,  as  against  one  claiming  from 
a  different    source,    is  admissible  as   color  of 


title.  Janney  v.  Robbins  [TV.  C]  53  S.  E. 
863.  The  title  or  possession  of  a  claimant 
by  adverse  possession  cannot  be  affected  by 
the  nonregistry  of  an  anterior  deed.  Mou- 
lierre   v.   Coco    [La.]    41   So.    113. 

78.  Where  a  will  described  land  as  SO 
acres  adjoining  the  farm  of  testatrix  and 
deeded  to  her  in  her  maiden  name,  and 
tliere  veas  a  recorded  deed  of  such  tract,  and 
testatrix  did  not  own  the  tract,  but  the  de- 
visee went  into  possession,  devisee  had 
color  of  title.  Waterman  Hall  v.  Water- 
man,  220  111.   569,  77   N.   E.   142. 

79.  Norcum  v.  Savage   [N.  C]  53  S.  E.  289. 

80.  The  two-year  statute  of  limitations 
does  not  run  under  a  tax  deed  that  is  void 
for  failure  to  describe  any  land.  Dickin- 
son V.  Arkansas  City  Imp.  Co.  [Ark.]  92  S. 
W.  21.  Three  years'  peaceable  and  adverse 
possession  under  patents  does  not  confer  ti- 
tle, when  the  land  so  possessed  is  not  in- 
cluded  in   the  patents   by   a  proper  construc- 


tion   of   their   calls.     Atascosa   County   v. 
derman    [Tex.   Civ.  App.]    91  S.  W.   846. 

81.     Jackson   v.    Bailey    [S.    D.]    104    N. 
268. 

82. 
S.    E 

S3. 

84. 


Al- 


W. 


Proctor,    139    N.    C.    314,     51 


Ducros   [La.]   39  So.  26. 
v.     Collinsville     Granite 


Co., 


Smith    v 
889. 

Posey  V. 
Phillips 
123    Ga.    830,    51   S.    E.    666. 

85.  Sanders  v.  Thompson,  123  Ga.  4,  50 
S.    E.   976. 

86.  Capen's  Adm'r  v.  Sheldon  [Vt.]  61  A. 
864.  Where  the  original  vendor  was  in  pos- 
session and  sold  the  property  by  title  valid 
in  form,  that  was  a  sufficient  starting  point 
for  a  prescription  afterward  acquired.  Ben- 
net   v.   Calmes    [La.]    40   So.    911. 

87.  Waterman  Hall  v.  Waterman,  220  III. 
569,   77  N.   E.   142. 

88.  Henry  v.    Brown    [Ala.]    39  So.   325. 

89.  May  v.  Dobbins  [Ind.]  77  N.  E.  353. 
The    running    of    the    statute    of    limitations 
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§  9.  Payment  of  taxes.^^ — Payment  of  taxes  is,  in  some  states,  equivalent  to 
possession  of  wild  and  vacant  land,^-  and  in  other  states  it  is  only  an  element  of  ad- 
verse possession  under  particular  statutes.^^  While  nonpa3^ment  of  taxes  on  the 
land  durino-  its  occupancy  will  not  of  itself  defeat  a  claim  thereto,  yet  it  is  entitled 
to  weio-ht  as  tending  to  show  that  the  claimant  did  not  intend  to  assert  title  as 
against  the  real  owner.^*  Where  land  was  assessed  to  the  record  owner  regularly 
and  he  paid  the  taxes,  another  party  could  not  gain  title  by  virtue  of  the  statute 
of  limitations  by  causing  the  land  to  be  assessed  to  himself  and  paying  taxes  there- 
on.^^  Payment  of  taxes  by  certain  co-owners  of  a  mining  claim,  who  have  acquired 
a  patent  therefor  must  be  regarded  as  a  payment  for  all  the  owners,  for  whom  they 
hold  the  title  in  trust.''^ 

§  10.  Area  of  possession.^' — One  holding  without  color  holds  only  to  the  ex- 
tent of  his  actual  possession;  ^^  but  one  holding  under  color  holds  within  the  bound- 


may  be  instituted  without  even  color  of  ti- 
tle and  without  reference  to  the  g-ood  or  bad 
faith  of  the  adverse  claim  asserted  by  the 
occupant.     Id. 

90.  Mere  naked  possession  in  Washing- 
ton is  not  sufficient,  but  there  must  be  claim 
of  right  or  color  of  title.  Lohse  v.  Burch 
[Wash.]  84  P.  722.  One  who  purchased 
land  pending  a  suit  by  a  minor  to  recover 
the  land  after  he  became  of  age,  was  not  a 
purcliaser  in  good  faith  and  under  color  of 
title  within  the  meaning  of  Ballinger's  Ann. 
Codes  &  St.  §  5503.  and  such  minor  was  not 
bound  to  sue  him  witiiin  3  years  after  at- 
taining his  majority,  under  §  5505.  May  v. 
Sutherlin  [Wash.]  84  P.  585.  Under  Mills' 
Ann.  St.  §  2923,  parties  must  be  in  posses- 
sion under  color  of  title,  to  receive  tlie  ben- 
efit of  the  limitation  of  five  years'  payment 
of  taxes.  Ballard  v.  Golob  [Colo.]  83  P.  376. 
Rev.  Code  Civ.  Proc.  §  55,  confers  title  on 
a  person  possessing  color  of  title  and  pay- 
ing taxes  in  good  faith  for  10  years.  Jack- 
son v.  Bailey  [S.  D.]  104  N.  W.  268.  But 
tlie  limitation  is  not  effective  unless  10 
years  intervene  between  the  execution  of 
the  tax  deed  and  tlie  commencement  of  ac- 
tion.    Id. 

91.  See  5  C.  L.   55. 

92.  Under  Act  Mar.  18,  1899  (Acts  1899, 
p.  117,  No.  66),  payment  of  taxes  under  color 
of  title  constitutes  possession  for  each  suc- 
cessive year  in  which  payment  is  made,  pro- 
vided such  payment  be  continued  for  at  least 
7  years  in  succession  and  not  less  than  3 
j-ears  after  the  passage  of  the  statute  (Price 
V.  Greer  [Ark.]  88  S.  W.  985),  and  the  ad- 
verse possession  begins  witli  the  payment 
and  not  at  the  expiration  of  the  7  years 
(Cottonwood  Lumber  Co.  v.  Harding  CArk.] 
92  S.  W.  1118).  Said  act  is  constitutional. 
Id.  The  act  of  Arkansas  which  provides 
that  unimproved  and  uninclosed  lands  shall 
be  deemed  to  be  in  the  possession  of  the 
person  who  pays  the  taxes  thereon,  but  that 
no  one  can  invoke  the  benefit  of  the  act  un- 
less he  and  those  under  whom  he  claims 
shall  have  paid  the  taxes  for  at  least  seven 
successive  years  is  a  valid  and  constitu- 
tional act  of  limitation.  Act  Mar.  IS,  1899 
(Acts  1899,  p.  117,  Kirby's  Dig.  §  5057.)  Ar- 
buckle  V.  Kelley,   144  F.  276. 

93.  In  South  Dakota  one  possessing  color 
of  title  and  paying  taxes  in  good  faith  for 
10  successive  years  acquires  title.  Rev. 
Code    Civ.     Proc.     §     55.     Jackson    v.    Bailey 


[S.  D.]  104  N.  W.  268.  Possession  of  prem- 
ises for  16  j-ears,  under  a  deed,  without 
proof  of  payment  of  taxes  for  at  least  seven 
consecutive  years,  does  not  establish  title 
by  limitation  or  otherwise,  as  against  the 
world.  Glos  v.  Holberg,  220  111.  167,  77  N.  E. 
80.  V\^here  defendants  had  been  in  posses- 
sion for  5  years,  up  to  December,  1903,  but 
had  not  paid  the  taxes  for  tiiat  year,  they 
did  not  acquire  title  by  adverse  possession, 
since  tliere  was  a  period  when  they  might 
have  paid  the  taxes  of  1903,  before  com- 
mencement of  trespass  to  try  title,  in  April. 
1904.  Club  Land  &  Cattle  Co.  v.  Wall  [Tex.] 
91  S.  W.  778;  Id.  [Tex.]  92  S.  W.  984.  Un- 
der Mills'  Ann.  St.  §  2923,  prescribing  a  five- 
year  limitation  in  favor  of  persons  in  peace- 
ful and  undisputed  possession  under  claim 
and  color  of  title  and  who  paj'  taxes,  and  in 
favor  of  claimants  of  unoccupied  lands  un- 
der color  of  title  and  who  pay  taxes,  the 
limitations  do  not  run  w^here  the  taxes  liave 
not  been  paid  for  five  years  by  persons 
having  or  claiming  color  of  title.  Ballard 
V.  Golob  [Colo.]  S3  P.  376.  Where  an  un- 
divided half  interest  was  conveyed  to  a  de- 
fendant for  his  own  use  and  the  other  half 
to  him  for  tlie  use  of  a  firm  to  which  he 
belonged,  and  he  held  and  paid  taxes  for 
five  years,  he  acquired  title  to  a  half-inter- 
est, although  the  taxes  on  the  other  half 
were  not  paid  during  the  five  years.  Club 
Land  &  Cattle  Co.  v.  Wall  [Tex.]  91  S.  W. 
778. 

94.  Bush   V.   Griffin    [Xeb.]    107   N.    "W.    247. 

95.  Turner  v.  Ladd  [Wash.]  84  P.  866. 
9G.  Ballard  v.  Golob  [Colo.]  S3  P.  376. 
9T.     See   5   C.  L.   55. 

OS.  There  must  be  an  actual  occupation 
of  lands  outside  of  the  descriptive  terms  of 
a  deed  to  establish  an  adverse  possession  of 
them.  Wliitmore  v.  Brown  [Me.]  61  A.  985. 
Where  there  is  no  color  of  title,  possession 
is  confined  to  the  land  in  actual,  open,  no- 
torious, exclusive  occupation  by  inclosure 
by  fence,  residence,  clearing,  cultivation  or 
other  open  and  notorious  act.  Wade  v.  Mc- 
Dougle  [W.  Va.]  52  S.  E.  1026.  Entry  made 
upon  a  specific  lot  of  land  and  occupation 
of  a  part  thereof,  without  any  recorded 
claim  of  title,  gives  title  only  to  the  part 
actually  occupied.  Banton  v.  Herrick  [Me.] 
63  A.  671.  Tlie  owner  and  actual  possessor 
of  a  tract  of  land  cannot  extend  his  pos- 
session over  a  portion  of  an  adjoining  tract 
granted    to    another    person,    by    securing    a 
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aries  called  for  in  his  color/''  and  no  further.^  And  where  two  grants  overlap,  the 
grantee  in  the  junior  grant,  in  order  to  acquire  title  by  possession  against  the  elder 
grant,  must  take  actual  physical  possession  of  the  land  within  the  interference  and 
Iiold  it  adversely  and  continuously  for  the  full  statutory  period.^  Actual  possession 
of  part  with  title  to  the  whole  and  intention  to  possess  the  whole  is  possession  of  the 
whole,^  or  of  so  much  as  it  not  in  the  actual  adverse  possession  of  others ;  *  and  such 
possession,  thus  commenced,  is  continued  by  mere  civil  possession,  until  ouster  by  a 
counter  actual  possession  of  one  year.^  A  statute  of  Maine  extends  the  effect  of 
actual  occupation  of  improved  land  over  uncultivated  land  or  woodland  when  used 
as  part  of  a  farm.^ 

§  11.    Sufficiency  of  possession.' — The  sufficiency  of  acts  to  constitute  adverse 
possession  is  governed  by  the  facts  of  each  particular  case,^  and  present  questions 


junior  patent  thereto,  he  must  take  actual 
possession  of  some  part  of  the  land  included 
in  the  junior  patent  and  within  the  bound- 
aries of  the  senior  patent.  Camden  v. 
West  Branch  Lumber  Co.  [W.  Va.]  53  S.  E. 
409. 

99.  Adverse  possession  under  a  deed  ex- 
tends to  the  entire  tract  described  (Camp- 
bell V.  Bates  [Ala.]  39  So.  144)  in  the  ab- 
sence of  any  controlling'  circumstances  to 
the  contrary  (Banton  v.  Herrick  [Me.]  63 
A.  671). 

1.  The  entry  of  the  purchaser  of  certain 
land  is  restricted,  so  far  as  the  law  con- 
strues it  as  a  possession,  to  tlie  boundary  of 
the  land  to  -wrhich  he  has  some  color  of  ti- 
tle. Woodward  v.  Johnson  [Ky.]  90  S.  W. 
1076;   Bates  v.   Collins    [Ky.]    93    S.   W.   615. 

2.  Bates  v.  Collins  [KJ^]  93  S.  W.  615. 
Possession  under  the  junior  patent,  of  land 
outside  of  w^here  the  two  patents  overlap, 
is  not  adverse  possession  of  land  within  the 
lap.  Id.  Bates  v.  Collins  [Ky.]  93  S.  W. 
615. 

3.  Jones  V.  Goss  [La.]  40  So.  357.  Actual 
possession  of  part  of  a  tract  under  a  dona- 
tion deed  describing-  the  wliole  carries  tlie 
constructive  possession  to  the  limits  de- 
scribed in  the  deed,  so  as  to  sustain  a  plea 
of  adverse  possession  of  the  whole.  Rucker 
V.  Dixon  [Ark.]  93  S.  W.  750.  Where  boun- 
daries of  land  interfere,  an  entry  upon  any 
part  of  the  boundary  of  tlie  elder  title,  by 
the  owner,  is  construed  to  extend  to  the 
whole  boundary,  unless  soine  part  of  it  be 
in  the  actual  possession  of  anotlier,  wlien 
the  owner's  entry  is  restricted  only  by  the 
hostile  stranger's  actual  occupancy.  -Wood- 
ward V.   Johnson    [Ky.]    90   S.   W.    1076. 

4.  Camden  v.  West  Branch  Lumber  Co. 
[W.   Va.]    53   S.    E.    409. 

5.  Jones  V.  Goss  [La.]  40  So.  357.  In  the 
case  of  open  prairie  land,  such  civil  pos- 
session, continuing  an  actual  possession,  is 
not  ousted  by  tlie  plowing  of  one  or  more 
furrows  around  the  land,  Tvhere  persons 
passing  over  the  land  did  not  see  them.     Id. 

6.  Rev.  St.  c.  106,  §  38.  Banton  v.  Her- 
rick [Me.]  63  A.  671.  The  rule  of  construc- 
tive disseisin.  In  force  prior  to  the  enact- 
ment of  Rev.  St.  c.  106,  §  38,  was  not  lim- 
ited  thereby.     Id. 

7.  See  5  C.  L.  56. 

8.  Elvidence  held  insufficient  to  sustain 
the  defense  of  title  by  adverse  possession  in 
a  suit  to  quiet  title.  Davis  v.  Common- 
wealth Land  &  Lumber  Co.,   141  F.  711.     De- 


fendant held  never  to  have  had  such  pos- 
session as  gave  it  a  right  to  invoke  and 
sustain  the  plea  of  prescription.  St.  Paul  v. 
Louisiana  Cypress  Lumber  Co.  [La,]  40  So. 
906. 

Held  insofBcient ;  Evidence  of  occasional 
cutting  of  trees  and  tlae  like,  not  continu- 
ously but  at  infrequent  intervals,  v>'as  insiuf- 
ficient  to  show  any  right  as  against  tt.ose 
in  actual  occupancy,  under  recorded  deeds, 
for  about  sixty  years,  claiming  adversely 
and  notoriously.  Rogers  v.  Cuyler  [Ky.]  89 
S.  W.  2.  Where  a  purcliaser  of  land  at  a  tax 
sale  merely  erected  fences  thereon,  without 
actual  occupancy  or  open  use,  he  did  not 
take  sufficient  possession  for  adverse  pos- 
session under  the  five-year  statute  of  limi- 
tations. Niday  v.  Cochran  [Tex.  Civ.  App.] 
93  S.  W.  1027.  Possession  under  a  revocable 
license,  reser-ving  ingress  and  egress,  to 
erect  a  shed  over  an  alley,  held  not  to  be 
continued,  exclusive,  open,  notorious  and 
adverse  possession.  Wilson  v.  Catlier  [Pa.] 
63  A.  190.  An  inclosure  of  lands  by  a  fence 
erected  from  a  creek  to  a  river,  which  fence 
was  not  on  the  land  in  dispute,  and  tiie  pas- 
turage of  cattle  witliin  the  inclosure,  held 
not  to  constitue  an  adverse  possession. 
Dowdle  V.  Wheeler  [Ark.]  89  S.  T\\  1002. 
The  inclosiire  of  a  tract  of  land  with  other 
lands,  by  a  small  amount  of  fencing,  the 
rest  of  the  inclosure  being  natural  barriers, 
is  not  such  an  appropriation  as  constitutes 
adverse  possession.  Hyde  v.  McFaddin  [C. 
C.  A.]  140  F.  433.  Where  a  fence  erected 
by  plaintiff's  predecessor,  inclosing  a  por- 
tion of  the  premises,  had  been  destroyed 
long  since  and  for  nearly  20  years  the  land 
bad  been  open  to  commissions  and  no  more 
in  possession  of  plaintiff  or  her  predecessor 
than  anyone  else,  plaintiff  was  not  entitled 
to  the  property  by  the  statutes  of  limita- 
tions. Turner  v.  Ladd  [Wash.]  84  P.  866. 
Where  the  occupant  entered  without  color 
of  title  or  claim  of  riglit  and  his  entry  and 
occupation  appear  consistent  with  a  mere 
(intention  to  trespass  until  interfered  with 
by  the  owner,  liis  testimony  that  he  in- 
tended to  hold  and  occupy  as  owner,  uncor- 
roborated by  acts,  is  not  sufficient  to  re- 
quire a  finding  in  his  favor.  Bush  v.  Grif- 
fin [Neb.]  107  N.  W.  247,  following  Knight 
V.  Denman,  64  Neb.  814.  90  N.  W.  863.  Mere 
occasional  grazing  of  cattle  or  cutting  tim- 
ber or  sod  on  land  does  not  constitute  ad- 
verse possession  under  the  statute  of  limi- 
tations.    Wade    V.    McDougle     [W.    Va.]     52 
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for  the  jury/'  Parties  who  claimed  the  record  title  for  more  than  the  statutory 
period  did  not  acquire  title  where  the  land  was  in  the  possession  of  others  who  held 
it  at  their  sufferance.^"  Actual  inclosure  by  a  fence  is  not  indispensable  to  adverse 
possession  under  the  statute  of  limitations;"  and  natural  barriers  may  be  utilized 
in  constructiug  inclosures  of  land,  provided  they,  with  the  artificial  barriers,  are 
sufficient  to  indicate  an  assertion  of  dominion  over  the  premises  and  give  notoriety 
to  the  claim  of  possession/-  In  countries  where  the  lands  are  largely  unsettled 
and  actual  possession  the  exception  and  not  the  rule,  the  doctrine  that  possession 
is  indispensable  to  the  presumption  of  a  grant  does  not  apply.^^  In  some  states  acts 
\\  hich  constitute  a  sufficient  possession  are  enumerated  by  statute.^* 

In  the  absence  of  actual  possession  of  land,  the  possession  follows  the  legal 
title,^^  and,  iii  case  of  conflicting  claims,  the  best  title.^''  Since  constructive  pos- 
session accompanies  the  legal  title  only,  it  cannot  be  extended  beyond  the  bounds 
of  the  actual  possession  of  an  entrant  upon  lands,  so  as  to  include  other  territory/" 
There  cannot  be  two  hostile  constructive  possessions  of  the  same  land  at  the  samo 
time,  any  more  than  there  can  be  two  hostile  actual  possessions  of  the  same  land 


S.  E.  1026.  A  party  who  did  not  have  ac- 
tual   possessioB    to    any    rtelinite    line,    but    at 

aU  times  regarded  the  line  in  dispute  and 
attempted  to  buy  the  tract  in  controversy, 
could  not  claim  the  same  by  adverse  pos- 
session. Liddle  V.  Blake  [Iowa]  105  N.  W. 
649.  Where  the  grantee  of  a  farm  and  the 
rig'lit  to  tlie  timber  on  part  of  an  adjoining 
farm  resided  on  his  own  land  for  26  years 
and  during-  that  time  ocoasionally  took  -wood 
from  the  reservation,  with  knowledge  of  the 
owners  of  the  land,  it  was  not  sufficient  to 
A'est  in  him  title  to  either  the  land  or  the 
timber.      Decker  v.   Hunt,    98  N.   Y.    S.   174. 

Hi'lcl  sufilcit-nt:  Possession  under  a  void 
sale,  exerei-sing  nets  of  o^Tnership  inconsis- 
tent with  recognition  of  any  rights  in 
others,  mortgaging  the  land  repeatedly, 
warranting  title  and  executing  deed  with 
full  covenants  purporting  to  convey  title 
in  fee  for  twenty  years,  held  sufficient.  Col- 
lins V.  Paepke-Leicht  Lumber  Co.  [Ark.]  84 
S.   W.    1044. 

Getting  T«-ood  off  of  land,  selling  logs  and 
cross-ties,  permitting  a  timberman  to  camp 
on  the  land,  keeping  trespassers  off,  paying 
taxes  and  selHing  the  land,  are  sufficient 
possessory  acts.  Ladd  v.  Powell  [Ala.]  39 
So.  46.  This  Is  sufficient  if  tlie  possession 
he  marked  or  held  by  inclosure  bj'  fence, 
enltivatjoa,  residence,  clearing  or  any 
plainly  visible  and  notorious  manifestation 
of  sole,  exclusive  possession,  according  to 
the  nature  of  the  case.  Wade  v.  McDougle 
[W.  Va.]  62  S.  E.  1026.  Possession  for  2 
years  under  a  tax  deed,  being  open,  contin- 
uous, and  adverse,  evidenced  by  fencing 
ivith  a  substantial  «'ire  fence,  repairing  the 
fence,  using  the  land  at  times  and  leasing 
it  at  other  times,  gives  title  under  Kirby's 
Dig.  §  5081.  Carpenter  v.  Smith  [Ark.]  88 
S.  W.  976.  Where  grantees  went  into  im- 
medi;ite  possession  by  going  over  land  and 
pio.vyocting  for  n:inerals,  doing  sometliing 
almost  every  year  upon  tlie  land;  held  that 
they  were  In  possession.  Capon's  Adm'r  v. 
Sheldon    [Vt.]   61  A.  804. 

J».  Occupancy  and  acts  of  ownership 
(Henry  v.  Brown  [Ala.]  39  So.  325),  and  the 
character  of  the  possession  are  for  the  jury 
•^Barrett  v.  McTCinney  [Tex.  Civ.  App.]  93 
S.    W.    246).      The   question   of   v%-hether    suffi- 


Wheeler    [Ark.]    89    S.    W. 


cient  possesssion  under  color  of  title  has 
been  proved  is  for  tlie  jury,  and  tlie  affirma- 
tive charge  is  properly  refused,  although 
there  is  evidence  tending  to  contradict  tlie 
evidence  of  possession.  Campbell  v.  Bates 
[Ala.]    39    So.    144. 

10.  Lohse  V.    Burch    [Wash.]    84   P.    722. 

11.  Wade  v.  McDougle  [W.  Va.]  152  S.  E. 
1026. 

12.  Dowdle 
1002. 

13.  E.  and  his  heirs  openly  asserted  title 
to  lands  entered  by  L.,  since  prior  to  1848. 
The  heirs  of  L.  never  claimed  or  exercised 
ownership  over  tlie  lands,  nor  paid  taxes 
thereon,  but  the  heirs  of  E.  paid  the  taxes. 
No  one  had  ever  been  in  possession.  After 
L.'s  death  his  heirs  quitclaimed  to  E.'s  heirs. 
Held  sufficient  evidence  to  justify  a  finding 
of  a  presumed  grant  from  L.  to  E.  Arthur 
V.  Padge  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
449,   89   S.  W.   15. 

14.  The  statute  of  Texas  requires  ad- 
verse possession,  cultivation,  use,  or  enjoy- 
ment, with  payment  of  taxes  and  a  regis- 
tered deed.  Niday  v.  Cocliran  [Tex.  Civ. 
App.]  93  S.  W.  1027.  In  California  land  is 
deemed  to  have  been  possessed  (1)  wliere 
it  has  been  usually  cultivated  or  improved; 
(2)  where  it  has  been  protected  by  a  sub- 
stantial inclosure.  Code  Civ.  Proc.  §  323. 
Botsford  V.  Eyraud  [Cal.]  83  P.  1008.  Pay- 
ment of  taxes,  inclosure  witli  other  property 
by  a  substantial  fence,  cultivation  by  a  les- 
see, contruction  of  a  dwelling  house  thereon, 
living  tliere,  holding  it  for  sale  as  town  lots 
and  generally  exercising  acts  of  ownership 
from  1882  to  1901,  held  to  bar  action,  under 
Code   Civ.   Proc.    §§    318,    319,    323.     Id. 

15.  Lindsay  v.  Austin,  139  N.  C.  463,  51 
S.  E.  990;  Ladd  v.  Powell  [Ala.]  39  So.  46. 
It  is  title  whicli  gives  constructive  posses- 
sion. Interstate  Inv.  Co.  v.  Bailey  [Ky.]  93 
S.  W.  578;  Camden  v.  West  Branch  Lumber 
Co.    [W.   Va.]    53   S    E.   409. 

16.  Bates  v.   Collins   [Ky.]    93   S.  W.   G15. 

17.  Woodward  v.  Johnson  [Ky  ]  90  S.  W. 
1076.  Constructive  possession  is  attached  to 
"ownersliip"  as  an  "accessory,"  and  when 
there  is  no  ownersliip,  there  iS'  no  such  pos- 
session. Ramos  Lumber  &  Mf'g  Co.  v.  Lit- 
barre   [La.]    40  So.   898. 
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contemporaneously.^*  If  one  has  constructive  possession,  nothing  short  of  actual 
possession  will  deprive  him  of  it.^®  But  no  amount  of  constructive  possession  can' 
give  title.^''  Where  a  party  has  long  been  in  peaceable  possession  and  occupancy 
of  lands,  another  cannot  by  forcible  entry  acquire  such  a  possession  as  would  deprive 
■  him  of  the  right  to  maintain  an  action  to  quiet  title  and  to  enjoin  further  tres- 
passes.-^ 

In  order  to  set  in  motion  the  limitation  contained  in  the  general  tax  law  of 
^lichigan,-"  an  entry  under  the  tax  title,  or  something  equivalent  thereto,  is  neces- 
sary.-^ 

§  13.  Fh'ading.  evidence,  and  instructions.-* — The  facts  constituting  adverse 
possession  must  be  pleaded,-^  but  a  defective  pleading  may  be  cured  by  verdict. -** 
In  an  ejectment  case,  title  by  adverse  possession  may  be  proved  under  a  general 
denial ;  ^^  and  in  Kentucky  the  defendant  is  not  required  to  allege  title  by  adverse 
possession,  in  order  to  prove  it  at  the  trial.-® 

Evidence.-^ — Evidence  of  adverse  possession  must  be  clear  and  positive,  and 
siiould  be  strictly  construed.^"  An  admission  by  defendant  that  he  did  not  o^ti  a 
part  of  the  property  in  controversy  precludes  his  claiming  adverse  possession  there- 
of, but  does  not  affect  his  adverse  possession  of  the  rest.^^  But  evidence  of  the  pos- 
sessor's efforts  to  buy  outstanding  claims,  or  declarations  to  the  effect  that  he  did 
not  claim  the  land,  made  after  the  lapse  of  sufficient  time  to  mature  title  under  the 
statute  of  limitations,  did  not  preclude  recovery  on  the  ground  of  adverse  posses- 
sion, but  mighi  be  considered  by  the  jury.'-  Where  a  deed  is  offered  to  show  color 
of  title,  it  is  not  necessary  to  proTe  its  execution.^^  Where  an  applicant  to  register 
a  deed  establis-'hes  his  right  to  registration,  the  establishment  of  an  adverse  title 
rests  on  the  claimant  thereof.^'^ 


18.  Interstate  Inv.  Co.  v.  Bailey  [Ky.]  93 
S.  W.  578. 

19.  Capen's  Adm'r  v.  Sheldon  [Vt.]  61  A. 
864;    Bates   v.   Collins    [Ky.]    93    S.    W.    615. 

20.  Interstate  Inv.  Co.  v.  Bailey  [Ky.]  93 
S.   W.   578. 

21.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.   C.  A.]    141  P.  282. 

22.  Gen.  Tax  Law,  §  73,  amd.  by  Laws 
1899,  p.  430,  Act  262,  providing-  that  no  safe 
for  taxes  shall  be  set  aside  after  actual  and 
undisputed  possession  by  the  purchaser  for 
five  years.  Lee  v.  Living-ston  [Mich.]  12 
Det.   Leg.   N.   922,   106   N.   VV.   713. 

23.  Especially  where  a  party  leased  cer- 
tain premises  under  an  agreement  to  pay- 
taxes  thereon  for  certain  years,  and  after- 
ward bought  in  the  premises  at  a  sale  for 
taxes  -which  became  a  lien  before  his  entry 
and  which  he  was  under  no  obligation  to 
pay.  Lee  v.  Livingston  [Mich.]  12  Det.  Leg. 
N.   922,   106  N.  V\'.   713. 

24.  See  5  C.  L.    58. 

25.  Plea  of  adverse  possession  held  insuf- 
ficient in  not  averring  how  respondent  be- 
came the  owner  of  tlie  land,  nor  such  pos- 
session as  would  be  adverse  to  his  co-tenants. 
Jordan  v.  Jordan  [Ala.]  39  So.  992.  Plea  of 
adverse  possession  insufficient  for  failure  to 
aver  ouster  or  that  respondent's  possession 
was  exclusive.  Id.  V^'here  the  pleadings  in 
ejectment  pres^jnted  no  issue  of  adverse 
possession,  plaintiff  could  not,  after  the  case 
was  before  the  jury,  rely  on  such  posses- 
sion as  a  source  of  title.  V\^hite  River  Min. 
&  Nav.  Co.  V.  Langston  [Ark.]  88  S.  W.  971. 
A    complaint    whicii    fails    to    state    tkat    the 


'  open,  notorious,  and  exclusive  possession  of 
real  estate  for  20  years  was  continous  dur- 
ing the  time,  Rev.  St.  1S52,  §  224,  making 
limitations  applicable  to  the  state,  was  in 
force,  is  insufficient  to  show  a  bar  against 
the  state.  McCaslin  v.  State  [Ind.  App.]  75. 
X.   E.   844. 

26.  A  plea  of  the  ten-year  statute  of  lim- 
itations  which  failed  to  allege  "peaceable 
possession."  and  of  the  flve-year  limitation, 
which  failed  to  allege  a  "cultivation,  use, 
or  enjoyment,"  cured  by  judgment.  Elcan 
v.    Childress    [Tex.   Civ.   App.]    89    S.   ^\''.   84. 

27.  Link  V.  Campbell  [Neb.]  104  X.  W. 
939. 

2S.  Under  Civ.  Code  Proc.  §  125.  subd.  2. 
Asher  v.  Howard    [Ky.]   91  S.  W.  270. 

29.  See  5   C.   L.   58. 

30.  Pritchard  v.  Lewis,  125  Wis.  604,  104 
N.  W.  989.  Evidence  held  to  justify  the 
submission  of  the  defense  of  adverse  pos- 
session to  tlie  jurj-.  Driver  v.  King  [Ala.] 
40  So.  315.  Evidence  that  a  decedent  was 
once  in  possession  of  land,  and  claimed  it, 
is  not  sufficient  to  give  title  as  against  the 
owner  of  the  legal  title,  wliere  it  is  not 
shown  that  deceased  exercised  any  act  of 
ownership  for  a  number  of  years  before  his 
death.     Henry  v.   Brown   [Ala.]   39  So.   325. 

31.  Kane  v.  Sholars  [Tex.  Civ.  App.]  90 
S.  W.   937. 

32.  Barrett  v.  McKinney  [Tex.  Civ.  App.] 
93   S.  TV.  240. 

33.  Brannan   v.   Henry    [Ala.]    39   So.    92. 

34.  Glos  V.  Holberg,  220  111.  167,  77  N.  E. 
80. 
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What  is  admissible.^^ — Tax  receipts  showing  payment  of  taxes,'*'  leases  of  the 
"land  in  question/'  testimony  that  the  party  claiming  adverse  possession  bought  the 
land,^^  and  declarations  of  the  party  while  in  possession/^  are  admissible  to  show 
claim  of  o^\-nership.  Evidence  that  it  was  well  known  in  the  vicinity  that  one 
claimed  title  to  land  was  competent  to  show  the  notoriety  of  his  claim,  but  not  to 
show  title  ;*°  and  where  proof  of  claim  of  ownership  has  been  made,  it  is  com- 
petent to  prove  notoriety  of  the  claim,  simply  as  one  means  of  proving  knowledgo 
of  the  claim  by  the  true  owner.^^  On  the  question  of  adverse  possession,  it  was^ 
competent  for  plaintiff  to  testify  that  prior  to  his  purchase  he  rode  over  the  lands 
and  saw  no  one  in  possession,  and  that  they  were  woodlands,  uninclosed,  unculti- 
vated and  without  improvements.'*^  Where  the  defense  in  ejectment  was  adverse 
possession,  the  record  of  a  suit  for  specific  performance  by  defendant  against  his 
alleged  vendor  under  whom  plaintiff  claimed,  in  wliich  the  bill  was  dismissed,  was 
admissible  to  show  that  defendant's  possession  was  not  adverse  then.*^  Evidence 
that  one  paid  a  valuable  consideration  may  be  considered  as  bearing  on  the  ques- 
tion whether  the  possession  was  adverse  and  under  claim  of  right;**  also  that  the 
possessor's  predecessor  sued  a  street  railway  company  for  trespass  on  the  prem- 
ises;*^ and  also  the  testimony  of  said  predecessor  that  he  built  a  $1,200  cottage  on 
the  land.*®  The  fact  that  one  claiming  land  by  adverse  possession  did  not  return 
it  for  taxation,*^  and  the  assessment  sheets  showing  that  the  land  was  not  assessed 
to  the  party  claiming  adverse  possession,  were  admitted  to  relnit  his  claim. *^  In 
Xorth  Carolina  no  adverse  possession  against  the  state,  short  of  the  thirty  A-ears  pre- 
scribed by  Eevisal  of  1905,  section  380,  can  be  submitted  to  the  jury  as  evidence 
upon  which  to  find  the  fact  of  a  grant.*®  Parol  evidence  was  admissible  to  show 
that  an  instrument,  which  conveyed  a  life  estate  only,  was  understood  by  the  grantor 
to  convey  the  fee;  that  the  grantee  claimed  tlie  same  and  the  grantor  always  acqui- 
esced and  never  asserted  any  right  to  the  land,  but  abandoned  it  and  died  recogniz- 
ing the  grantee's  claim.^"  Where,  in  trespass  to  try  title,  the  undisputed  evidence 
showed  that  defendant  had  title  by  adverse  possession,  the  admission  of  an  imper- 
fectly acknowledged  deed  to  show  plaintiff"s  knowledge  of  such  possession  was  harm- 
less.^^ 

Instructions.^- — In  instriicting  the  court  should  clearly  define  the  elements.^^ 
Elements  substantially  charged  need  not  be  "repeated,^*  an  erroneous  general  instruc- 


35,     See   5   C.  L.   59. 

3«.  37.  Staley  v.  Stone  [Tex.  Civ.  App.]  92 
S.  W.  1017. 

38.  Anniston  City  Land  Co.  v.  Edmond- 
son   [Ala.]   40  So.  505. 

39.  Henry  v.  Brown  [Ala.]  39  So.  325. 
Declarations  of  a  former  owner  of  the  land, 
since  deceased,  were  admissible  to  show  ad- 
verse possession  under  Rev.  Laws,  c.  175,  § 
C6,  making  siuch  declarations  admissible 
■where  the  court  finds  them  to  have  been 
made  in  good  faith.  Luce  v.  Parsons  [Mass.] 
77  N.  E.  10.32. 

40.  Anniston  City  Land  Co.  v.  Edmondson 
[Ala.]    40  So.  505. 

41.  Henry  v.   Brown   [Ala.]    39   So.   325. 

42.  Driver  v.  King-   [Ala.]    40   So.   315. 

43.  Marbach  v.  Holmes   [Va.]   52  S.  E.  828. 
44, 4.';,  46.     Luce    v.    Parsons    [Mass.]    77   N. 

E.  1032. 

47,48.     Driver  v.  King  [Ala.]   40   So.  315. 

49.  Bullard  V.  Hollingsworth  [N.  C]  53 
S.  E.   441. 

50.  Breland  v.  O'Neal  [Miss.]  40  So.  865. 


51.  Yarborough  v.  Mayes  [Tex.  Civ.  App.] 
91  S.  W.  924. 

52.  See  5  C.  L.  59. 

53.  Instruction,  in  case  of  a  shifting  and 
not  a  distinct  possession,  lield  not  suffi- 
ciently specific.  Dawson  v.  Falls  City  Boat 
Club  [Mich.]  12  Det.  Leg.  N.  855,  106  N.  AV. 
146.  An  instruction  that  adverse  possession 
is  to  be  taken  strictly  and  not  to  be  made 
out  by  inferences,  and  that  every  presump- 
tion is  in  favor  of  possession  subject  to  the 
true  owner's  title,  was  ambiguous.  Fox  v. 
Spears  [Ark.]  93  S.  W.  560.  Such  instruc- 
tion was  not  obnoxious  to  a  general  objec- 
tion, but  the  defect  should  have  been 
pointed  out  specifically.  Id.  Wliere  title 
by  adverse  possession  is  one  of  the  defenses 
in  an  ejectment  suit,  defendant  is  entitled 
to  have  the  jury  instructed  with  reference 
to  the  same,  if  any  competent  evidence  has 
been  introduced  to  support  the  issue,  even 
though  such  evidence  may  be  contradicted 
or  deemed  insufficient  by  the  jury.  Link  v. 
Campbell  [Neb.]   104  N.  W.  939. 

54.  Where    the    court    properly   instructed 
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lion  as  to  constructive  possession  may  be  cured  by  a  later  instruction  applicable  to 
the  facts ;  ^^  and  an  error  in  instructing  may  sometimes  be  immaterial.^^ 

§  13.  Nature  of  title  acquired.^' — Adverse  possession  for  the  statutory  period 
operates  as  a  grant/^  and  conveys  to  the  possessor  an  indefeasible  title/^  in  fee 
simple,^"  Tvhicli  is  a  defense  to  all  claims.*'^  xAnd  the  statutes  on  -which  title  by 
adverse  possession  is  based  are  not  a  denial  of  due  process  of  law.®^  Eecognition 
of  title  in  the  former  owner  by  one  claiming  adversely,  after  he  has  acquired  a  per- 
fect title  by  adverse  possession  will  not  divest  him  of  title.*'^  In  consequence  of  the 
disseisin  the  real  0T\'ner  has  not  in  some  few  states  anything  susceptible  of  transfer 
or  convevance.*^"* 


on  the  question  of  adverse  possession  as  af- 
fected by  co-tenancy,  it  was-  not  necessary 
to  repeat  the  instructions  in  reference  to 
the  question  when  plaintiff's  cause  of  action 
accrued.  Yarborough  v.  Mayes  [Tex.  Civ. 
App.]   91  S.  W.  624. 

55.  Tarborough  v.  Mayes  [Tex.  Civ.  App.] 
91  S.  W.  624. 

56.  In  ejectment  where  plaintiff  must  fail 
unless  the  third  party  under  whom  defend- 
ant claimed  had  been  in  possession  under 
plaintiff's  grantor,  the  error  in  an  instruc- 
tion, that,  unless  defendant  had  adverse  and 
exclusive  possession  for  20  years,  he  could 
not  recover,  was  immaterial.  Campbell  v. 
Everhart,    139   N.   C.   503,   52    S.   E.   201. 

57.  See  5  C.  L,.   59. 

38.  There  is  a  salutary  principle  that 
from  long  possessiion  the  law^  sometimes 
presumes  a  grant,  in  order  to  quiet  posses- 
sion and  make  it  consistent  with  rightful 
title  (Logan's  Heirs  v.  V^'ard  [W'.  Va.]  52  S. 
E.  398),  but  such  presumption  never  arises, 
where  all  the  circunastances  are  consistent 
with   the   non-existence   of  such   grant   (Id.). 

39.  It  is  not  error  to  charge  that  title  be- 
comes complete  by  actual,  continued,  notori- 
ous, and  adverse  possession  of  land,  claiin- 
ing  title  against  all  persons,  for  ten  years. 
Stryker  v.  Meagher  [Neb.]  107  N.  ^V.  792. 
Where  a  person  hasi  been  in  the  uninter- 
rupted, honest  and  adverse  possession  of 
land,  under  color  of  title  for  over  25  years, 
defects  in  his  original  title  are  cured.  Bryan 
v.  Augusta  Perpetual  Bldg.  &  Loan  Co.  [Va.] 
52  S.  E.  357.  Bona  fide  purchasers  of  land 
for  a  valuable  consideration  and  their  vend- 
ors, w^ho  have  been  in  actual  possession  for 
more  than  30  years,  have  a  perfect  title  as 
against  the  holders  of  an  alleged  lost  title 
bond.  Slus-her  v.  Howard  [Ky.]  88  S.  W. 
1109.  Where  a  parol  partition  of  lands  has 
been  followed  by  adverse  possession  of  the 
shares,  by  the  respective  parties,  for  15 
years,  it  is  conclusive.  Caudill  v.  Bayes 
[Ky.]  89  S.  W.  114.  In  Texas  whenever  a 
cause  of  action  for  the  recovery  of  real  es- 
tate is  barred  by  limitation,  the  person  hav- 
ing peaceable  and  adverse  possession  is  held 
to  have  full  title,  under  the  express  provi- 
sions of  Rev.  St.  1895,  art.  3347.  Lamberida 
v.  Barnum  [Tex.  Civ.  App.]  90  S.  W.  698. 
Where  a  vendee  under  a  commissioner's  sale 
took  possession  of  inclosed  land,  which  he 
continuously  claimed  and  occupied  for  18 
years,    and    his   descendants    used    and    occu- 

•pied  it  as  their  own  for  30  years  longer,  the 
fencing  around  it  remaining  for  the  most  of 
the  time,  such  vendee  and  his  descendants 
acquired  perfect  title,  although  the  sale  was 
never  confirmed  or  deed  issued.  Hall  v. 
Bowman   [Ky.]   90  S.  W.  1051.     Adverse  pos- 


session of  a  lot  by  plaintiffs  and  their 
grantors  for  16  years,  under  color  of  title 
and  claim  of  ownership,  gave  plaintiffs  suf- 
ficient title  to  enable  them  to  maintain  an 
action  against  defendant  as  a  wrong-doer. 
Retetsky  v.  Delmar  Ave.  &  C.  R.  Co.  [Mo. 
App.]   85   S.  W.   665. 

60.  Where  a  husband  conveyed  land  to 
his-  wife  in  1877,  and  she  conveyed  to  a  third 
person  in  1882,  who  occupied  and  paid  taxes 
until  his  death  in  1902,  the  heirs  of  the  hus- 
band who  died  prior  to  the  wife's  convey- 
ance, although  of  full  age,  having  asserted 
no  claim  to  the  land;  held  that  a  fee-simple 
title  by  adverse  possession  had  vested  in 
the  heirs  of  the  wife's  grantee.  Beste  v. 
McGaugh   [Del.]    63  A.   28. 

61.  Where,  in  a  suit  against  the  city  and 
county  of  San  Francisco  to  quiet  title,  it 
appeared  that  plaintiff  had  acquired  title  by 
adverse  possession  under  Civ.  Code,  §  1007, 
it  was  no  defense  that  the  lands  were  m- 
cluded  in  Act  Mar.  14,  1870  (St.  1869-70,  p. 
353,  c.  249),  authorizing  said  city  and  county 
to  convey  certain  lands  to  certain  claimants, 
in  the  absence  of  any  showing  that  some 
person  existed  for  -whom  the  property  was 
held  in  trust.  Orack  v.  Powleson  [Cal. 
App.]  85  P.  129.  And  the  fact  that  plaintiff 
himself  might  have  acquired  a  title  under 
the  act  of  1870  did  not  defeat  his  title  ac- 
quired by  adverse  possession.  Id.  If  the 
period  of  limitation  has  fully  run  while 
there  is  adverse  possession  of  land,  it  gives 
title  to  the  adverse  possessor,  which  he  may 
assert  against  the  former  owner,  although 
he  ceased,  after  the  title  was  so  acquired, 
to  continue  in  possession.  Lamberida  v. 
Barnum    [Tex.  Civ.  App.]   90  S.  W.   698. 

62.  The  statute  of  Maine  (Pub.  Laws 
1895,  c.  162,  §  1),  providing  that  the  doing 
of  such  overt  acts  of  ownership  as  are  pos- 
sible on  -wild  land,  under  a  recorded  deed 
showing  a  claim  of  title,  with  payment  of 
taxes,  the  owner  meanwhile  not  paying 
taxes  or  exercising  ownership,  shall  consti- 
tute a  disseisin,  which,  if  continued  20  years 
shall  bar  recovery,  is  not  a  denial  of  due 
process  of  law  guaranteed  by  U.  S.  Const. 
Amdt.    14.     Soper  v.   Lawrence  Bros.  Co.,   201 

U.    S.    359,    50    Law.    Ed. .      Nor    does    the 

statute  deny  due  process  of  law,  when  con- 
strued as  barring  recovery  unless  suit  is  be- 
gun therefor  within  5  years  after  the  pass- 
age of  the  act,  where  the  statutory  posses- 
sion has  been  held  for  such  5  years  and  for 
15   years   before.     Id. 

63.  Payment  of  rent  to  the  owner  of  the 
paper  title  did  not  impair  such  title.  Mar- 
tin v.  Martin    [Neb.]    107  N.   \%'.   580. 

64.  See  Champerty  and  Maintenance,  5  C. 
L.   565. 
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Advice  of  Counsel,    see  latest  topical  index. 


AFFIDAVITS."' 


WJio  may  mal-e.'^"— An  affidavit  for  a  bill  of  particulars  should  bo  signed  by 
ih*-  party  and  not  by  his  attorney  except  under  very  especial  circumstances.'^' 

Who  may  take.^^ — Authority  to  take  affidavits  to  be  used  in  the  court  of  chan- 
ce'•y  is  given  to  a  county  judge  in  New  Jersey.*''*  Parties  who  acquiesce  in  the  pro- 
cpedino-s  in  which  such  affidavits  are  taken  cannot  contend  that  they  were  not  taken 
!?■  that  court  nor  by  the  judge  as  one  of  its  officers.'^'* 

t'qrrt  and  requisites'^ — An  affidavit  is  not  void  for  mere  absence  of  venue  where 
rotbirig  ^.ppears  to  show  that  it  was  taken  without  the  jurisdiction  of  the  notary.'- 
Affidavits  made  by  an  attorney  are  generally  required  to  recite  that  the  facts  sworn 
^o  »re  within  his  personal  knowledge.'^  The  certificate  of  the  officer  must  ordinarily 
sho^.*  that  the  affidavit  was  signed  in  his  presence  and  sworn  to  before  hini.'^* 

Admissibiiity  of  affido.vit  in  evidence  and  effect  thereof.''^ — Except  when  used 
<(«  depositions  in  equity  '^  and  in  admiralty/^  or  as  the  basis  of  motions/^  or  as 
'//iir.  issions  against  interest/'*  or  for  purposes  of  impeachment/'*  affidavits  are  never 


«S.  This  topic  includes  only  g'eneral  rules. 
riie  necessity  of  affidavits  in  particular  pro- 
■ecdings  and  their  sufficiency  in  point  of 
substance  is  treated  in  the  titles  dealing 
ivfth  such  proceedings.  See,  also,  Oatlis,  6 
a   L.    840. 

66.  See  5  C.  L.  60.  See,  also,  Fletcher,  Eq. 
•PL  &  Prac.  §  442,  and  note  in  5  C.  L.  GO,  n. 
5S. 

6T.  Fact  that  affiant  is  a  corporation  does 
i«ot  change  the  rule.  St.  Regis  Paper  Co.  v. 
iianta  Clara  Lumber  Co.,  98  N.  Y.  S.  572. 
The>  fact  that  no  officer  of  tlie  affiant  corpor- 
ation is  in  tlie  county  at  the  date  of  verifi- 
cation of  affidavit  is  not  a  sufficient  reason. 
f«. 

68.     See  5  C.   L.    60. 

6©.  Seastream  v.  New  Jersey  Exiiibition 
Co.    [N.    .7.    Eq.]    61   A.    1041. 

70.  Ob.iection  to  the  authority  of  a  judge 
to  take  affidavits  in  contempt  proceedings 
cannot  be  susta.ined,  ^vhere  all  the  parties 
interested  acquiesced  in  the  taking  of  the 
affidavits  and  some  were  in  attendance 
wrbila  they  were  being  taken,  even  tliough 
-sorae  of  them  at  tlie  time  of  attendance  were 
not  accused  of  improper  conduct.  Seastream 
V.  New  Jersey  Exhibition  Co.  [N.  J.  Eq.]  61 
A.  1041. 

71.  See   5   C.  L.   61. 

NOTE.  Ameiidmont  of  afiitlnvitiii  in  courts 
<»*■  equJtyj  In  most  jurisdictions  an  affidavit 
may  be  amended.  Reese  v.  Walker,  89  Ga. 
72,  14  S.  E.  888;  Stewart  v.  Cabanne,  16  Mo. 
App.  517;  Ely  v.  Fen,  12  N.  J.  Law,  321;  State 
v.  Oiles,  103  N.  C.  391,  9  S.  E.  433.  It  must, 
teowever,  be  resA\'orn  to  in  such  case.  At- 
lantic Bank  v.  Frankford,  61  N.  C.  199.  The 
'Mnission  of  affiant's  signature,  when  neces- 
.^a,ry  may  be  cured  by  amendment.  "Watts 
V.  Womack,  44  Ala.  605;  Schumann  v.  Schu- 
iMann,    6   Phila.    [Pa]    318;   V/est   Tenn.   Agri- 

■  rultural  &  Mech.  Ass'n  v.  Madison,  9  Lea 
rTenn.]    407.      So   may   the   failure   of   the  of- 

■  •er  to  add  his  attestation.  Pierson  v.  Hen- 
dri.st,  88  111.  34;  Goldie  v.  McDonald,  78  111. 
fi05.— From   Fletcher,    Eq.    PI.    &   Prac.    §    445. 

.72.  Albright  v.  United  Clay  Production 
Co.   [Del.]   62   A.  726. 


73.  A  recital  in  the  affidavit  that  the 
facts  are  within  the  personal  knowledge  of 
the  attorney  making  same  is  in  exact  con- 
formity with  the  requirements  of  the  stat- 
ute, Wilson's  Rev.  &  Ann.  St.  1903,  §  4318. 
Pallidy  v.  Beatty  [Okl.]  83  P.  428.  An  af- 
fidavit by  an  attorney  for  a  corporation 
praying-  for  a  bill  of  particulars,  alleging 
that  on  consultation  with  officers  of  the  cor- 
poration they  did  not  know  what  the  term 
"other  machinery"  means  is  insufficient,  as 
the  fact  should  be  shown  otherwise  than  by 
the  unsworn  statements  of  the  officers  to 
the  attorney.  St.  Regis  Paper  Co.  v.  Santa 
Clara   Lumber   Co.,    98   N.    Y.    S.    572. 

74.  The  words  "subscribed  and  sworn  to 
before  me"  are  a  sufficient  compliance  with 
Wilson's  Rev.  &  Ann.  St.  1903,  §  4317,  re- 
quiring an  affidavit  to  be  certified  by  the  of- 
ficer taking  it  "that  it  v/as  sworn  to  or 
affirmed  before  him  and  signed  in  his  pres- 
ence."    Pallidy    v.    Beatty    [Okl.]    83    P.    428. 

7.'j.     See   5   C.   L.    61. 

78.  See  Equity,  5  C.  L.  1144.  An  objec- 
tion to  an  affidavit  that  no  opportunity  to 
cross-examine  was  given  by  the  county 
judge  will  not  lie  where  opportunity  to 
cross-examine  was  given  by  the  vice-Chan- 
cellor.  Seastream  v.  New  Jersey  Exhibition 
Co.    [N.    J.    Eq.]    61    A.    1041. 

77.  See  Admiralty,    7   C.  L.   30. 

78.  See,  also.  Motions  and  Orders,  6  C.  L. 
702.  On  a  motion  for  alimony,  affidavits 
tending  to  show  the  conduct  of  the  parties 
to  each  other  and  their  adherence  to  cor- 
rect standards  of  conjugal  behavior  (San- 
ford  V.  Sanford,  94  N.  Y.  S.  1096),  or  such 
as  reply  to  the  affidavits  of  the  opponent, 
accepting  the  issue  ■whether  cause  of  es- 
trangement lay  with  the  plaintiff  or  the  de- 
fendant,  should   not   be   suppressed    (Id.). 

79.  In  so  far  as  they  contain  admissions, 
they  bind  only  those  who  make  them.  Gra- 
ham V.  Smart  [Wash.]  84  P.  824.  Where 
question  was  the  ownership  of  certain  rock 
or  granite,  an  affidavit  of  the  defendant's 
grantor  wherein  he  admits  that  he  is  not 
the  owner  of  the  rock  or  granite  is  admissi- 
ble   although    the    affiant    is    dead    and    the 
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admissible  as  evidence  of  tlie  facts  therein  recited.'*^  An  affidavit  to  be  used  as  evi- 
dence must  be  positive  and  direct  and  if  made  only  on  information  and  belief  may 
tie  disre(rard(;d.^-  The  fact  that  it  was  evidently  prepared  to  be  sworn  to  by  anyone 
who  could  make  an  affidavit  to  the  facts  rather  than  to  conform  tp  affiant's  knowledge 
of  them  will  be  considered  in  determining  its  weight.®^ 

AFFIDAVITS   OF  MERITS  OF  CLAIM   OR  DEFEAT SE." 

In  Xew  York  in  cases  where  the  pleadings  are  unverified,  an  affidavit  of  merits 
must  bo  served  and  filed  or  else  an  inquest  may  be  taken. **^  It  need  not  necessarily 
accompany  the  answer  but  may  be  served  and  filed  at  any  time  before  actual  inquest 
takes  place.^'^ 

An  affidavit  of  defense  is  necessary  only  v/hen  required  hy  statute.^'  It  may 
l;e  made  by  attorney  or  other  person  not  a  party  to  the  record  in  case  the  defendant 
is  a])sent  or  incapacitatec],^®  but  in  such  case  it  must  be  alleged  that  it  is  filed  by  his 
•uithorit}^  or  ou  his  behalf, ^^  and  that  the  facts  alleged  are  founded  on  affiant's  own 
personal  kno^vdedge,  or  upon  information  derived  from  a  proper  source  to  enable  the 
court  to  pass  upon  the  sufficiency  of  the  proof.®"  An  application  to  extend  the  time 
for  filing  must  be  n)ade  within  the  time  prescribed  by  the  rules  of  court.^^ 

It  is  not  necessary  to  file  an  affidavit  of  defense  to  a  statement  that  does  not 
set  forth  a  good  cause  of  action,®-  and  the  filing  of  an  affidavit  to  the  merits  is  a 
waiver  of  formal  defects,"^  even  though  filed  under  protest,  and  to  prevent  a  de- 
fault.''* This  rule  docs  not,  however,  apply  where  the  statement  fails  to  state  a  cause 
of  action.®^ 

The  purpose  of  the  affidavit  is  to  test  the  defendant's  conscience."'^  The  nature 
and  character  of  the  defense  relied  upon  must  appear,®"  and  the  averments  must 


present  defendant  was  not  a  party  to  the 
suit  in  which  the  affidavit  originaUy  was 
used.  Phillips  v.  Collinsville  Granite  Co., 
123   Ga.    830,   51  S.   E.    66'6. 

80.  Graham  v.   Smart   [Wash.]    84  P.   824. 

81.  Affidavit  made  by  a  witness  on  a  mo- 
tioH  to  dissolve  a  temporary  restraining  or- 
dei-  is  admissible  only  to  impeach  the  wit- 
ness.     Graham   v.    Smart    [Vi'ash.]    8  4    P.    82  4. 

82.  Pelegrinelli  v.  McCloud  River  Lum- 
ber  Co.    [Cal.   App.]    82    P.    695. 

83.  Fact  that  It  was  prepared  before 
name  of  affiant  was  known  and  before  it 
was  executed,  and  that  it  is  silent  as  to  the 
ciicumstances  under  v.-hich  it  was  made  the 
care  with  which  it  was  read  and  explained 
to  affiant,  etc.  In  re  Town  of  Lafayette,  45 
Misc.   141,   91  N.  Y.    S.   970. 

84.  See  5   C.   L.    61. 

8?;.  86.  Beg-lin  v.  People's  Trust  Co.,  95 
N.   Y.   S.    910. 

87.  Actions  of  assumpsit  for  which  judg- 
ment may  be  taken  for  want  of  an  affidavit 
of  defense  are  limited  to  such  as  are  founded 
on  contract  alone,  and  do  not  Include  cases 
in  which  the  cause  of  action  is  in  delicto 
or  of  a  mixed  cliaracter  of  contract  and  tort. 
Kinney  v.  Mitchell  [C.  C.  A.]  136  F.  773. 
Where  the  suit  is  in  the  form  of  assumpsit 
while  the  real  cause  of  action  is  in  tort  to 
which  no  affidavit  of  defense  is  required, 
.tudgment  will  not  be  granted  for  w^ant  of  it. 
Kinney    v.    Beaver,    140   F.    792. 

85.  If  only  they  disclose  a  good  defense. 
Safety  Bank  &  Trust  Co.  v.  Conwell,  28  Pa. 
Super.   Ct.   237. 


89.  Safety  Bank  &  Trust  Co.  v.  Conwell, 
28  Pa.   Super.  Ct.   237. 

90.  Affidavit  held  insufficient  where  it 
was  not  alleged  that  affiant  believed  facts 
alleged  to  be  true,  and  sources  of  informa- 
tion were  not  given,  thus  raising  inference 
that  it  was  merely  hearsay.  Safety  Bank  & 
Trust   Co.    V.   Conwell,    28   Pa.   Super.    Ct.    237. 

91.  By  the  first  Friday  of  the  term.  Mel- 
vin  V.  Conner   [Del.  Super.]   62  A.   264. 

92.  Felty  v.  National  Ace.  Soc,  13  9  F.  57; 
Bill  Posting  Sign  Co.  v.  Jermon,  27  Pa. 
Super.  Ct.   171. 

93.  Proper  course  is  to  demur  or  to  move 
for  a  more  specific  statement.  Felty  v.  Na- 
tional  Ace.   Soc.    139   F.    57. 

94.  Even  tliough  affidavit  recites  that  it 
is  filed  under  protest,  simply  to  prevent  de- 
fault and  with  reservation  of  right  to  move 
to  quash  writ  or  other  preliminary  motions. 
Felty  v.  National  Ace.  Soc,  139  F.   57. 

95.  Defendant  meeting  a  defective  decla- 
ration with  an  affidavit  of  defense  instead  of 
demurrer  need  not  rest  on  the  defense 
therein  set  forth.  Bill  Posting  Sign  Co.  v. 
Jermon,    27  Pa.   Super.  Ct.    171. 

96.  Safety  Bank  &  Trust  Co.  v.  Conwell, 
28   Pa.   Super.   Ct.   237. 

97.  An  affidavit  of  defense  to  assumpsit 
stated  that  defendant,  "verily  believes  that 
there  is  a  legal  defense  to  the  whole  of  the 
cause  of  action  in  the  above  stated  suit,  the 
nature  and  character  whereof  is  as  follows: 
that  there  is  nothing  due  and  owing  from 
the  said  defendant  to  the  said  plaintiffs," — 
insufficient.      Melvin   v.   Conner    [Del.    Super.] 
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form  a  complete  answer  to  plaintiff's  demands."^  Every  matter  of  defense  pre- 
sented must  be  set  forth  specifically  and  with  such  detail  as  to  show  clearly  its  rela- 
tion to  plaintiff's  claim."^^  Nothing  can  be  left  to  inference,  but  what  is  not  stated 
will  be  presmued  not  to  exist.^  As  in  other  pleadings,  facts  and  not  conclusions 
should  be  alle'^ed.^  Allegations  of  set-off  must  be  as  clear  and  specific  as  those  re- 
ouired  in  a  statement  of  claim.^  Statements  as  to  what  defendant  "is  informed 
and  verily  believes"  may  be  disregarded  unless  followed  by  allegations  of  expectancy 
of  beino-  able  to  prove  them.*  Affidavits  are  to  be  construed  in  the  light  of  the  state- 
ments to  which  they  purport  to  be  replies.^  An  original  and  supplemental  affidavit 
are  to  be  construed  together  and  must  not  be  self-contradictory  when  so  construed.'' 

The  plaintiff  may  offer  the  whole  of  an  afiidavit  in  evidence,  take  advantage  of 
such  portions  of  it  as  are  in  his  favor,  and  introduce  evidence  to  contradict  the  rest.'^ 

The  right  of  a  plaintiff  to  judgment  on  a  rule  for  it  for  want  of  a  sufficient 


62  A.  264.  Where  defense  was  an  oral  agree- 
ment at  the  time  the  note  sued  upon  was 
signed,  the' affidavit  of  defense  should  aver 
that  deponent  was  induced  to  sign  the  note 
by  reason  of  the  oral  stipulation.  Appleby 
V.  Barrett,  28  Pa.  Super.  Ct.  349.  An  affida- 
vit which  merely  asserts  that  an  improper 
payee  was  put  into  a  renewal  note,  and  that 
against  the  true  payee  affiant  has  a  good 
defense,  without  specifying  what  such  de- 
fense is,  insufficient,  since  the  ground  must 
be  specified  and  set  out.  Hess  v.  Gerstlauer 
[Pa.]   63  A.  366. 

98.  Caven-Williamson  Ammonia  Co.  v. 
Ice  Mfg.  Co.,  27  Pa.  Super.  Ct.  381.  Facts 
if  proven  should  be  a  complete  defense. 
Bill  Posting  Sign  Co.  v.  Jermon,  27  Pa. 
Super.  Ct.  171.  Where  statement  of  claim 
in  action  on  city  contractor's  bond  averred 
that  bond  had  been  approved  as  required, 
averment  in  affidavit  of  defense  that  de- 
fendant is  informed  that  bond  had  not  been 
so  approved  "and  that  it  therefore  denies 
the  allegations  to  that  effect,"  held  insuffi- 
cient to  prevent  judgment.  City  of  Phila- 
delphia V.  Pierson,  211  Pa.  388,  60  A.  999. 
Averment  that  plaintiff  had  agreed  to  give 
bond  to  indemnify  contractor  against  any 
defects    in    the    work,    and   had   not   done   so, 

■  held  insufficient  to  prevent  judgment,  in  the 
absence  of  an  averment  that  defendant  ex- 
acted it,  or  was  prejudiced  by  failure  to 
give  it.  Id.  In  a  suit  by  assignee  of  seller, 
for  goods  sold,  an  affidavit  of  defense  is  in- 
sufficient which  though  it  questions  plaint- 
iff's right  to  sue  to  his  own  use  and  the 
bona  fides  of  the  assignment  avers  that  de- 
fendant had  entered  into  an  agreement  of 
compromise  with  his  creditors  for  25  per 
cent,  of  their  claims,  and  that  the  legal 
plaintiff  had  signed  such  agreement,  but 
which  does  not  aver  the  payment  of  the  25 
per  cent,  nor  defendant's  readiness  to  pay 
it  to  legal  plaintiff,  and  which  does  not  deny 
that  defendant  received  notice  of  the  as- 
signment of  the  claim  prior  to  the  attempted 
settlement  v,Mth  the  legal  plaintiff.  Kamber 
v.    Becker,    27   Pa.    Super.   Ct.    266. 

99.  Caven-'U'illiamson  Ammonia  Co.  v. 
Ice  Mfg.  Co.,  27  Pa.  Super.  Ct.  381;  Safety 
Bank  &  Trust  Co.  v.  Conwell,  28  Pa.  Super. 
Ct.  237.  Vague  and  ambiguous  averments 
are  insufficient  to  prevent  judgment.  Puhr- 
man  v.   Stackman,   28  Pa.    Super.   Ct.    154. 

Affifla-vits  held  sufficient:  An  affidavit  dis- 
tinctly and  positively  avering  that  prior  to 
the  giving  of  the  note  in  suit  a  third  person 


had  paid  plaintiff  .on  behalf  of  defendant  in 
full  of  any  claim  he  had,  which  defendant 
did  not  learn  until  after  giving  the  note, 
setting  forth  time'  and  place  of  payment 
with  particularity.  Penrose  v.  Caldwell,  29 
Pa.   Super.   Ct.   550. 

Affidavits  held  lusnSieient:  For  failure  to 
sufficiently  allege  that  defendant  entered 
into  guaranty  on  faith  of  contract  that  he 
was  to  be  held  only  on  certain  contingen- 
cies. McCambridge  &  Co.  v.  O'Callaghan,  27 
Pa.  Super.  Ct.  199.  For  lack  of  particular- 
ity. Bill  Posting  Sign  Co.  v.  Jermon,  27 
Pa.  Super.  Ct.  171.  Affidavit  in  action  for 
goods  sold  for  failure  to  allege  in  v/hat  re- 
spect they  were  defective,  etc.,  and  because 
it  did  not  contain  clear  and  concise  state- 
ment of  facts  constituting  basis  for  assess- 
ment of  damages.  Fuhrman  v.  Stackman, 
28  Pa.  Super.  Ct.  154.  Affidavit  merely  al- 
leging fraud  in  a  general  way,  by  claiming^ 
that  statements  made  to  a  mercantile 
agency  were  false,  but  not  stating  that  such 
representations  were  intended  to  deceive,  or 
that  any  artifice  was  practiced  on  the  de- 
fendant, or  in  what  particulars  the  state- 
ments "to  the  mercantile  agency  were  false. 
American  Lumber  &  Mfg.  Co.  v.  Taylor  [C. 
C.   A.]    137    F.    321. 

1,2.  Caven-Williamson  Ammonia  Co.  v. 
Ice  Mfg.  Co.,   27   Pa.   Super.   Ct.   381. 

3.  Appleby  v.  Barrett,  28  Pa.  Super.  Ct. 
349.  Defendant  has  affirmative  of  the  issue, 
and  must  aver  it  in  terms  incapable  of  be- 
ing misunderstood.  Caven-Williamson  Am- 
monia Co.  v.  Ice  Mfg.  Co.,  27  Pa.  Super.  Ct. 
381. 

4.  Bill  Posting  Sign  Co.  v.  Jermon,  27  Pa. 
Super.   Ct.    171. 

5.  Union  Svirety  &  Guaranty  Co.  v.  Ste- 
venson, 27  Pa.  Super.  Ct.  324.  Affidavit  by  a 
surety  company  sued  on  its  bond,  which  ad- 
mits the  default  alleged  in  the  statement 
but  claims  that  it  occurred  on  an  earlier 
date  and  that  due  notice  vt^as  not  given  the 
surety,    held   sufficient.      Id. 

6.  Penrose  v.  Caldwell,  29  Pa.  Super.  Ct. 
550.  When  a  supplementary  affidavit  is 
merely  fuller  and  more  specific  than  the 
original  and  not  irreconcileable  with  the 
facts  there  averred  or  the  necessary  infer- 
ences from  them  it  is  not  self-contradictory. 
Id. 

7.  Affidavit  admitting  plaintiff's  claim 
but  urging  a  set-off.  McAvoy  v.  Common- 
wealth Title  Ins.  &  Trust  Co.,  27  Pa.  Super. 
Ct.   271. 
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affidavit  of  defense  must  be  determined  from  it  and  the  plaintiff's  statement  alone.^ 
Judgment  will  not  be  granted  if  the  statement  of  claim  fails  to  state  a  cause  of 
action,^  or  if  there  is  a  sufficient  indication  that  there  is  a  bona  fide  defense/"  nor 
while  a  motion  to  dismiss  for  want  of  Jurisdiction  is  pending.^^  It  is  not  neces- 
sary that  the  court  specify  on  which  of  two  items  urged  in  the  statement  he  grants 
the  judgment.^  ^  Where  the  statement  is  amended  by  striking  out  the  names  of  de- 
fendants improperly  joined,  judgment  may  be  rendered  against  the  remaining  de- 
fendant who  has  filed  an  insufficient  affidavit  without  requiring  the  filmg  of  a  new 
statement  and  giving  him  an  opportunit}'  to  file  a  new  affidavit.^^ 


AFFiKiiATioxs,  see  latest  topical  index. 


AFFRAY.i* 


AGEXCY. 


8  1.     The     Relation    Betr^-een    the     Parties 

(62). 

A.  Competency    to    Act    as    Agent    or    to 

Employ   Agents    (62). 

B.  Creation   and    Existence   of   the   Rela- 

tion  (62).   Intermediaries  and  Dual 
Agencies    (63). 

C.  Implied     Agency     from      Relation      of 

Parties    (63). 

D.  Evidence   of  Agency    (63). 

E.  Estoppel    to    Assert    or    Deny   Agency 

(67). 

F.  Termination     of    Relation     (6S).     No- 

tice of  Revocation   (70). 
§  3.     Risvhts    and    Liabilities    of    Principal 
as  to   Third   Persons   (71). 

A.  Actual   or   Implied  Authority   to   Bind 

Principal   (71). 

B.  Apparent     Authority    and     Unauthor- 

ized   or   Wrongful  Acts    of   Agent; 


Torts    (71).    Unauthorized  and  Tor- 
tious Acts    (76). 

C.  Particular   Kinds   of   Agencies    (79). 

D.  Ratification  by  Principal   (81). 

E.  Undisclosed  Agency    (S4). 

F.  Notice  through  Agency   (86). 

O.   Mode    of   Executing  Authority    (87). 
H.   Remedies,    Pleading,    Procedure,    and 
Proof    (87). 
§  3.     Rights    and    Liabilities    of    Agent    as 
to  Third  Persons   (87). 

§  4.     Mutual    Right,    Duties,    and    Liabili- 
ties   <S9). 

A.  In  General;  Contract  of  Agency;  Dil- 

igence and  Good  Faith   (89). 

B.  Accounting,     Settlement,     and     Reim- 

bursement   (90). 

C.  Compensation  and  Lien  of  Agent  (90). 

Subagents    (92).     Lien    (92). 

D.  Remedies,    Pleading,    Procedure,    and 

Proof   (93). 


Scope. — Agenc}^  resulting  by  operation  of  law  from  certain  relations,  as  in  the 
case  of  partnership  ^°  or  marriage,^®  and  other  particular  kinds  of  agencies,^'^  are 
elsewhere  treated,  as  well  as  analosrous  matters  properly  pertinent  to  the  relation 
of  master  and  servant.^® 


S.  City  of  Philadelphia  v.  Pierson,  211  Pa. 
388,  60  A.  999.  An  affidavit  of  defense  in 
an  action  of  assumpsit  to  recover  money  re- 
ceived by  defendant,  which  shows  that 
plaintiff  and  defendant  had  no  direct  deal- 
insrs  with  each  other,  no  contract  or  fidu- 
ciary relation  existed  between  them,  and 
that  -plaintiff  did  not  part  with  his  money 
on  the  faith  of  anything  said  or  done  by 
the  defendant,  and  if  plaintiff  was  over 
reached,  it  was  without  design  or  conni^-ing 
of  defendant.  Robbins  v.  Jay,  27  Pa.  Super. 
Ct.   652. 

9.  Statement  must  he  self-sustaining  in 
order  to  entitle  plaintiff  to  judgment.  Bill 
Posting  Sign  Co.  v.  Jermon, .  27  Pa.  Super. 
Ct.  171. 

10.  In  an  action  on  book  account,  affi- 
davit alleged  acceptance  by  plaintiff  of  a 
note  from  a  third  person,  Tviping  out  indebt- 
edness of  defendant,  held  sufficient.  Scott 
Fertilizer    Co.    v.    Maloney    [Del.]    62    A.    223. 

11.  Kinney  v.  Mitchell  [C.  C.  A.]  136  F. 
773. 

12.  Where    a    plaintiff    moves    for    judg- 


ment on  a  part  of  his  claim  for  insufficiency 
of  affidavit  specifying  part  as  to  which  he 
claims  the  affidavit  insufficient,  the  court 
may  grant  judgment  by  the  simple  entry 
"rule  absolute"  without  specifying  the  rea- 
sons therefor  in  an  opinion.  Smucker  v. 
Grinberg,   27  Pa.  Super.   Ct.   531. 

13.  Where  statement  as  amended  states  a 
good  cause  of  action  against  him.  Kidney 
V.  Beemer,   27  Pa.    Super.   Ct.   558. 

14.  No  cases  have  been  found  for  this 
subject    since    the    last    article.     See    5    C.    L. 

15.  See  Partnership,  6  C.  L.  911.  The  im- 
plied authority  of  a  partner  to  contract  so 
as  to  bind  the  firm  relates  only  to  the  busi- 
ness in  which  the  firm  is  engaged.  Slayden 
&  Co.  V.  Palmo   [Tex.  Civ.  App.]   90  S.  W.  908. 

16.  See   Husband   and  "UHfe,    5   C.   L.   1731. 

17.  See  Attorneys  and  Counselors,  5  C. 
L.    319;    Brokers,    5    C.    L.    445;    Corporations. 

5  C.  L.  764;  Factors,  5  C.  L.  1411;   Insurance, 

6  C.  L.   69. 

On  the  general  law  of  agency  as  well  as 
the  specific  kinds  of  agency,  see  Clark  &  S. 
Agency. 

18.  See  Master  and  Servant,  6  C.  L.  521. 
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§  1.  The  relation  between  the  parties}^  In  general.^  An  agent  is  one  who 
represents  another  called  the  "principal"  in  dealing  with  third  persons.-^  The  re- 
Lition  between  principal  and  agent  is  a  fiduciar}^  one."" 

(§1)  A.  Competency  to  act  as  agent  or  to  employ  agentsP — Agents  in  some 
particular  lines  of  business  ai-e  required  to  take  out  licenses."*  A  notary  puljlic,  in 
the  execution  of  a  deed,  acts  as  a  public  officer,  and  cannot,  as  a  matter  of  law,  be 
the  agent  of  either  party."^  After  a  coi-poration  has  received  the  benefit  of  the 
services  of  an  attorney  employed  by  it,  he  having  fully  executed  the  contract  on  his 
part,  it  is  estopped  to  deny  its  authority  to  employ  him."^ 

(§1)  B.  Creation  and  existence  of  the  relation.-'^ — The  actual  relation  of 
the  parties  to  each  other  must  be  judged  from  a  fair  construction  of  the  entire  con- 
tract and  all  the  circumstances,  and  the  relation  of  principal  and  agent  will  not  be 
assumed  to  exist  merely  because  the  parties  so  described  themselves.-^     It  is  not 


19.  See   5   C.   L.   64. 

20.  See  5  C.  L.  64,  n.  15;  Clarlv  &  S. 
Agenej-,    1. 

21.  Civ.  Code,  §  2295.  Nicholls  v.  Mapes 
[Cal.  App.]    82  P.  265. 

22.  Forla.w  v.  Augusta  Naval  Stores  Co. 
[Ga.]  52  S.  E.  898;  Morgan  v.  Aldrich  [Mo. 
App.]    9i    S.   W.    1024. 

23.  See  5  C.  L.  64;  Clarlc  &  S.  Agency,  34- 
75, 

24.  Agents  of  investment  companies,  un- 
der Ky.  St.  1903,  §  2223a,  subsec.  11.  Mu- 
tual Life  Ins.  Co.  v.  Chosen  Friends  Lodge, 
No.    2,   I.    O.   O.   F.    [Ky.]    93   S.  W.   1044. 

All  indictment  for  violation  of  tliat  sec- 
tion, is  defective  under  Cr.  Code  Prac.  §  122, 
if  it  fails  to  allege  what  office  the  accused 
held  in  the  company  or  whether  he  was  an 
ordinary  agent.  Mutual  Life  Ins.  Co.  v. 
Chosen  Friends  Lodge,  No.  2,  I.  O.  O.  F. 
[Ky.]    93  S.  W.    1044. 

25.  Cason  v.   Cason    [Tenn.]    93   S.   W.    89. 

26.  Kelly  v.  Ning  Yung  Benev.  Ass'n 
[Cal.  App.]   84  P.  321. 

27.  See  5  C.  L.  65.  See,  also.  Clark  &  S. 
Agency,   p.   100   et  seq. 

28.  Nicholls  v.  Mapes  [Cal.  App.]  82  P. 
2  65.  A  detective  employed  by  a  railroad 
company,  upon  whose  information  a  w^ar- 
rant  was  sworn  out,  is  to  be  regarded  as 
the  agent  of  the  company  in  tlie  institution 
of  the  prosecution.  Evans  v.  Atlantic  Coast 
Line  R.  Co.  [Va.]  53  S.  E.  3.  A  person  who 
purcliases  a  mortgage  against  an  estate  for 
the  administrator  is  the  inere  agent  for  the 
latter  and  can  get  no  better  title  to  it  than 
his  principal  could  have  done,  and  hence  the 
estate  is  not  deprived  of  the  right  to  redeem 
by  a  foreclosure  by  such  purchaser.  Smitli 
V.  Goethe,  147  Cal.  725,  82  P.  384.  Where, 
in  the  course  of  business,  a  bank  took  notes 
running  to  defendant  bank  and  two  of  the 
former  bank's  officers  indorsed  the  same  and 
sent  them  to  the  defendant  bank,  which 
gave  the  other  bank  credit  as  a  deposit,  the 
officers  and  defendant  bank  dividing  the  in- 
terest, held  that  the  officers  were  not  in 
such  transactions,  agents  of  defendant 
bank.  Sanborn  v.  First  Nat.  Bank,  115  Mo. 
App.  50,  90  S.  W.  1033.  Proposition  from 
one  engaged  in  the  cotton  business  to  a  cot- 
ton buyer,  accepted  by  the  latter,  held  not 
to  have  created  the  relation  of  principal  and 
agent.  Daniel  v.  Maddox-Rucker  Banking 
Co.  [Ga.]  53  S.  E.  573.  Contract  held  to 
have    constituted    one    corporation    the    pur- 


chasing arm  or  agent   of  the   other.     Forbes 
Co.   V.    Leonard,    119   111.  App.    629. 

Selliiis-  a!ii»oeiation.«!:  Where  cranberry 
producers  formed  a  union  to  market  their 
product,  the  union  agreement  was  held  to 
include  an  agency  feature,  involved  in  the 
transactions  of  shipping  berries  out  of 
stocks  belonging  to  members,  in  form  as 
owner,  and  collecting  and  accounting  for 
the  proceeds  to  each  member  for  the  net 
amount  received  for  berries  sold  for  him. 
Briere  v.  Searls  [Wis.]  105  N.  W.  817.  But 
the  secretary  of  the  union  was  not  the  agent 
of  any  member,  but  the  mere  employe  of  the 
union,    wliich    was    itself    the    agent.     Id. 

Agency  or  i^ale:  A  contract,  binding 
plaintiffs  to  sell  certain  lots  to  defendant 
within  six  months,  and  defendant  to  sell  the 
lots  within  that  time  at  not  less  than  a  cer- 
tain sum  per  lot  net  to  plaintiffs,  all  money 
less  5  per  cent  commission  to  be  deposited 
to  plaintiffs'  credit  and  after  6  months 
plaintiffs  to  turn  over  to  defendant  all 
money  over  $145  per  lot  and  defendant  to 
assume  all  lots  unsold  and  pay  plaintiffs 
$145  apiece  therefor,  was  a  contract  of  sale 
to  defendant  and  he  was  not  the  agent  of 
plaintiffs  with  authority  to  bind  them  by 
installment  contracts.  Monk  v.  Duell 
[Wash.]  83  P.  313.  The  giving  of  an  option 
to  real  estate  agents  for  a  fixed  time,  to  find 
a  purchaser  at  a  net  price  to  the  seller,  is  an 
employment  of  them  as  agents  and  not  a 
sale  of  real  estate  to  them  (Arnold  v.  Na- 
tional Bank  of  Waupaca  [Wis.]  105  N.  W. 
828),  and  is  a  promise  of  exclusive  agency 
during  such  time  (Id.).  Where  purchasers 
at  a  tax  sale  agreed  to  lease  the  land  for 
the  owner  and  reimburse  themselves  from 
the  rent  collected  for  the  amount  paid  for 
the  tax  title,  render  it  for  taxes  and  pay 
the  same,  such  purchasers  became  the 
agents  of  the  owner;  the  possession  of  the 
tenants  was  the  owner's  possession;  pay- 
ments of  taxes  were  the  owner's  payments; 
and  tlie  statute  of  limitations  would  not  be- 
gin to  run  against  tlie  OAvner,  until  he  was 
notified  of  the  repudiation  of  the  agency. 
Hall  V.  Semple  [Tex.  Civ.  App.]  91  S.  ^N.  248. 
A  contract  whereby  defendant  was  to  select 
certain  government  lands  for  plaintiff, 
plaintiff  agreeing  to  deposit  money  in  a 
bank  to  be  paid  defendant  at  a  fixed  price 
per  acre,  when  he  delivered  a  deed  for  the 
land,  was  a  contract  of  agency  and  not  of 
sale.     Farnum   v.    Clarke    [Cal.]    84   P.    166. 
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necessary  that  there  should  be  an  expreas  formal  appointmeijt  to  create  the  rela- 
tion,-'' though  the  authority  of  an  agent  to  sell  real  estate  must  be  in  writing  under 
the  statutes  of  several  states,"'^  and  the  statute  of  frauds  requires  it  if  the  agent  is 
to  execute  a  power  to  convey  or  encumber,"  but  it  is  not  necessary  that  the  agent 
who  gives  a  mere  license  to  cut  standing  timber  should  have  written  authority.^^ 

Agency  is  usually  a  mixed  question  of  law  and  fact/"*'  but  if  the  facts  legally 
establisli  agency  the  intention  of  parties  otherwise  is  immaterial."'* 

Intermediaries  and  dual  agencics.^^ — Dual  agencies  are  void  only  when  the  fait 
of  representation  of  both  parties  is  not  Imown  to  each.^°  But  when  a  professional 
land  agent  acts  as  agent  for  both  buyer  and  seller,  the  law  exacts  the  most  perfei' 
good  faith,  honesty,  and  fairness  on  his  part."  An  interpreter  selected  by  two  per- 
sons speaking  different  languages,  as  the  medium  of  their  communication,  is  re- 
garded as  their  joint  agent. ^^ 

(§  1)  C.  Implied  agency  from  relation  of  parties."^— The  husband  is  re- 
garded as  head  and  master  of  the  community  rather  than  as  the  wife's  agent  where 
he  manages  a  community  business  as  his  own;  ''^  but  where  a  sale  of  liquor  on  Sim- 
day  was  made  by  the  wife  of  the  accused,  the  presumption  is  that  she  acted  as  her 
husband's  agent  in  making  the  sale.*^ 

(§1)  D.  Evidence  of  agency. '^^ — Agency  may  be  shown  by  either  direct  mv 
indirect  evidence."*^     It  may  be  shown  by  facts  and  circumstances  and  by  the  ap- 


Under  a  contract  by  which  an  engineer- 
ing company  agreed  to  do  all  of  a  steel  com- 
pany's work,  held  that  the  engineering  com- 
pany was  an  independent  contractor  and  not 
the  agent  of  the  steel  company.  Kirby  v. 
Lackawanna  Steel  Co.,  109  App.  Div.  334,  95 
N.  Y.  S.  833.  Where  a  steel  company  con- 
tracted with  an  engineering  company  to  do 
all  the  former's  work,  it  was  held  that  the 
engineering  company  was  an  independent 
contractor  and  not  an  agent  of  the  steel 
company,  so  as  to  m.ake  the  steel  company 
liable  for  personal  injuries  to  an  employe 
engaged    in    the    work    done.     Id. 

29.  Siers  v.  Wiseman  [W.  Va.]  52  S.  E. 
460. 

30.  Frahm  v.  Metcalf  [Neb.]  106  N.  W. 
227;  Bloodgood  v.  Short,  98  N.  Y.  S.  775. 
Want  of  it  is  no  defense  to  principal  in  suit 
for  commissions  earned.  Snayth  v.  Sichel, 
97  N.  Y.   S.   1008. 

31.  A  contract  for  the  purchase  of  land, 
obligating  the  principal  to  pay  money  and 
to  execute  a  note  and  deed  of  trust,  does 
not  bind  the  principal,  under  the  statute  of 
frauds,  if  signed  by  an  agent  without  writ- 
ten authority.  Cowan  v.  Curran,  216  111. 
598,  75  N.  E.  322.  Where  the  owner  of  real 
estate  wrote  letters  commending  his  agent 
for  the  way  he  was  handling  his  business, 
urged  him  to  sell  his  property  and  author- 
ized him  to  act  as  he  tliought  best,  having 
ratified  and  confirmed  all  the  previous  acts 
of  such  agent,  it  was  held  that  the  agent 
was  more  than  a  mere  broker  and  was  au- 
thorized in  writing  to  make  a  valid  contract 
of  sale  of  real  estate.  Winch  v.  Edmunds 
[Colo.]    S3   P.    632. 

32.  Antrim  Iron  Co.  v.  Anderson  [Mich.] 
12    Det.    Leg.    N.    314,    104   N.    TV.    319. 

33.  Mall  &  Express  Co.  v.  \\^ood  [Mich.] 
12  Det.  Leg.  N.  244.  103  N.  W.  864;  Fifer  v. 
ClearfieM  &  Cambria  Coal  &  Coke  Co.  [Md.] 
62  A.  1122;  Slayden  &  Co.  v.  Palmo  [Tex. 
Civ.  App.]  90  S.  W.  908.  Whether  a  certain 
party    signed   a    bill    of   lading   as   agent    for 


the  carrier  was  a  question  for  the  jury. 
Tishomingo  Sav.  Inst.  v.  Johnson,  Nesbitt  & 
Co.  [Ala.]  40  So.  503.  TVhether  a  party  wl»» 
was  present  daily  during  the  erection  of  a 
building  for  plaintiff,  in  company  with 
plaintiff's  secretary  and  frequently  gave  di- 
rections witliout  any  objection  on  the  part 
of  the  secretary,  was  an  agent  of  plaintiK 
authorized  to  give  directions  was  a,  questiOH 
for  the  jury.  Novelty  Mill  Co.  v.  Heinzer- 
ling,    39   Wash.    244,    81   P.    742. 

Evidence  to  establish  agency  see  succeed- 
ing sub-sections  "Implied  Agency,"  "Elvi- 
dence   of   Agency." 

34.  Noel  Const.  Co.  v.  Atlas  Portland  Ce- 
ment  Co.    [Md.]    63    A.    384. 

35.  See   5   C.   L.   66. 

36.  Where  the  consent  of  both  is  given 
or  may  be  reasonably  inferred  a  real  estate 
broker  may  receive  commissions  from  both. 
Keach  v.  Bunn,  116  111.  App.  397.  Where 
parties  negotiated  a  sale  between  the  buyer 
and  a  traveling  salesman  for  the  seller. 
agreeing  for  a  commission  to  have  the  goods 
shipped  to  them  and  to  be  liable  to  the 
seller  for  the  price,  such  persons  became 
agents  for  both  parties.  Haines  v.  Neece 
[Mo.   App.]    92    S.   W.    919. 

37.  Cov/an  v.  Curran.  216  111.  598.  75  N. 
E.    322. 

38.  Kelly  v.  Ning  Yung  Benev.  Ass'n 
[Cal.  App.]    84  P.    321. 

39.  See  5  C.  L.  67,  n.  46.  See,  also,  Clark 
&  S.  Agency,  J81,  and  Special  Art.  3,  C.  L. 
101. 

40.  Succession  of  Sangpiel,  114  La.  767, 
38   So.   554. 

41.  Trometer  v.  District  of  Columbia,  24 
App.   D.    C.    242. 

42.  See  5  C.  L.  67.  See,  also,  Clark  &  S. 
Agency,    163. 

43.  Ward  v.  Trustees  of  New  England 
Southern  Conference  of  M.  E.  Church  [R.  I.] 
61  A.  651;  Siers  v.  Wiseman  [W.  Va.]  52  C. 
E.    460. 
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parent  relations  and-  conduct  of  the  parties,*-*  and  a  continued  course  of  business 
transactions/^  and  may  be  presumed  from  the  conduct  of  the  parties  or  their  usual 
course  of  business.^"  The  presumption  of  agency  from  the  possession  of  a  note  by 
the  person  demanding  payment  is  ordinarily  sufficient  in  itself  to  justify  the  debtor 
in  making  the  payment,*^  and  the  want  of  such  possession  is  of  itself  sufficient  to 
put  the  debtor  upon  his  inquiry  as  to  the  agent's  authority  to  receive  payment.*^^ 
The  fact  of  the  agency  cannot  be  proved  by  the  acts,  declarations,  or  admissions  of 
the  alleo-ed  agent/^  but  this  rule  relates  only  to  admissions  and  declarations  made 


44.  Siers  v.  Wiseman  [W.  Va.]  52  S.  E. 
460;  Peyton  v.  Old  Woolen  Mills  Co.  [Ky.] 
91  S.  W.  719.  Agency  for  the  purpose  of 
paying-  taxes  on  land  is  sufficiently  shown 
by  proof  of  the  alleged  agent's  having  done 
so  for  a  long  time,  without  any  claim  of 
right  or  title  in  himself,  and  other  acts  in 
connection  with  the  payment  of  such  taxes. 
Siers  v.  Wiseman  [W.  Va.]  52  S.  B.  460.  If 
it  be  shown  that  one  person  continues  to 
act  for  another  and  his  action  is  accjuiesced 
in,  the  relationship  or  contract  of  agency 
is  sufficiently  sustained  by  evidence.  Id. 
Where  it  was  shown  that  the  general  man- 
ager of  a  railroad  company  was  president 
of  a  hospital,  its  general  attorney  was  a 
director,  and  that  both  corporations  had  the 
same  treasurer,  it  tended  to  show  that  the 
pliysician  in  charge  of  the  liospital  was  the 
agent  of  the  railroad  company  in  the  ne- 
gotiation of  a  release  of  damages  by  an 
employe.  Gulf,  etc.,  R.  Co.  v.  Huyett  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  124,  89  S.  W.  1118. 
That  one  dictated  terms  of  a  contract  which 
alleged  principal  sued  on  tends  to  show 
agency.  Mail  &  Express  Co.  v.  Wood 
[Mich.]    12   Det.   Leg.    N.    244,    103   N.   W.   864. 

45.  Pullman  Co.  v.  W^illett,  7  Ohio  C.  C. 
[U.   S.]    17^. 

46.  Rej-nolds  v.  Chicago,  etc.,  R.  Co.  114 
Mo.   App.   670,    90   S.  W.   100. 

Hel«l  to  slioTv  aeency:  Express  company 
uniformly  allowed  persons  wearing  caps 
bearing  its  name  to  drive  its  wagons  and 
receive  goods  for  transportation.  Reel  v. 
Adams  Express  Co.,  27  Pa.  Super.  Ct.  77. 
Where  a  debtor  delivers  money  to  a  third 
person  to  pay  a  note  not  yet  due  and  of 
which  that  person  has  not  the  possession, 
agency  is  for  debtor  not  creditor.  Goodyear 
v.   Williams    [Kan.]    85   P.   300. 

47,47a.  Goodyear  v.  Williams  [Kan.]  85 
P.   300. 

48.  Peyton  v.  Old  Woolen  Mills  Co.  [Ky.] 
91  S.  W.  719;  Pease  v.  Fink  [Cal.  App.]  85 
P.  657;  Jackson  v.  American  Tel.  &  T.  Co., 
139  N.  C.  347.  51  S.  E.  1015;  St.  Louis,  etc., 
R.  Co.  V.  Daugherty  [Kan.]  83  P.  821;  Broun- 
field  V.  Denton  [N.  J.  Err.  &  App.]  61  A.  378; 
Fifer  v.  Clearfield  &  Cambria  Coal  &  Coke 
Co.  [Md.]  62  A.  1122.  Held  inadmissible  as 
evidence  of  agency:  (1)  Statements  of  al- 
leged agent  that  mortgage  interest  coupons 
could  be  paid  to  him;  (2)  letters  written  by 
plaintiff  to  alleged  agent  relating  to  specific 
claims  against  other  persons;  (3)  entries  in 
the  alleged  agent's  loan  register — of  all 
which  the  alleged  principal  had  no  knowl- 
edge at  or  prior  to  the  payment  to  the  al- 
leged agent.  Goodyear  v.  Williams  [Kan.] 
85  P.  300.  Held  that  there  was  no  evidence 
of  agency  except  the  declarations  of  the  al- 
leged agent.  Wierman  v.  Bay  City-Michi- 
gan Sugar  Co.  [Mich.]  12  Det.  Leg.  N.  833 
106  N.   W.   75. 


NOTE,  Declarations  and  Ailmis.sions  of 
Agent  a.s  to  Agency.  (a)  Of  alleged  prin- 
cipal: The  declarations  and  admissions  of 
an  alleged  principal  are  competent  evidence 
against  him  to  prove  the  existence  of  the 
relation.  Blood  v.  Goodrich,  12  Wend.  [N. 
Y.]  525,  27  Am.  Dec.  152;  Wild  v.  New  York 
&  A.  Silver  Min.  Co..  59  N.  Y.  644;  Wallace 
V.  Nodine,  57  Hun  [N.  Y.]  239,  242;  Haugh- 
ton  V.  Maurer,  55  Mich.  323;  Phleger  v. 
Ivins,  5  Har.  [Del.]  118;  Irvine  v.  Buckaloe, 
12  Serg.  &  R.  [Pa.]  35;  Arthur  v.  Gard.  3 
Colo.  App.  133;  Leary  v.  Albany  Brew.  Co., 
77  App.  Div.  [N.  Y.]  6;  Norton  v.  Richmond, 
93  111.  367.  And  see  Steel  v.  Solid  Silver 
Gold   &   Silver  Min.   Co.,    13   Nev.    486. 

A  party  claiming  lands  by  deed  executed 
under  an  alleged  power  of  attorney  from  the 
owner  to  the  person  executing  the  deed  may, 
in  proof  of  the  power,  give  in  evidence  the 
declarations  of  the  owner  of  the  land  and 
alleged  grantor  of  the  power  made  prior  to 
the  accrual  of  the  interest  of  tlie  person  de- 
nying the  power,  and  claiming  under  such 
former  ow^ner,  that  such  pow^er  of  attorney 
existed,  that  its  contents  were  as  alleged  in 
the  deed,  and  that  it  had  been  subsequently 
lost,  canceled,  or  destroyed  (Corbin  v.  Jack- 
son, 14  Wend.  [N.  Y.]  619),  and  the  alleged 
agent  may  testify  as  to  such  declaration  and 
admissions  (Wallace  v.  Nodine,  67  Hun  [N. 
Y.]  239,  242;  Lawall  v.  Groman,  ISO  Pa.  532, 
57  Am.    St.  Rep.   662). 

(b)  Of  alleged  agent;  The  same  rule 
does  not  apply  to  admissions  and  declara- 
tions of  an  alleged  agent.  As  we  shall  here- 
after see,  when  an  agency  is  established  by 
other  evidence,  direct  or  circumstantial,  dec- 
larations and  admissions'  of  the  agent  touch- 
ing the  matter  of  the  agency  may  be  ad- 
missible as  evidence  against  the  principal. 
But  the  admissions,  acts,  and  declarations 
of  an  alleged  agent,  not  shown  to  have  been 
known  to  and  acqiiiesced  in  by  tlie  alleged 
principal,  are  not  admissible  in  evidence,  as 
against  the  alleged  principal,  to  prove  either 
the  existence  of  the  agency  or  its  extent. 
United  States.  Union  Guaranty  &  Trust  Co. 
V.  Robinson,  79  F.  420;  James  v.  Stookey,  1 
Wash.  C.  330,  Fed.  Cas.  No.  7,184.  Alabama. 
Tanner  &  De  Laney  Engine  Co.  v.  Hall,  86 
Ala.  305;  Foxworth  v.  Brown,  120  Ala.  59; 
Parker  v.  Bond,  121  Ala.  529;  Huntsville  Belt 
Line  &  M.  S.  R.  Co.  v.  Corpening  &  Co.,  97 
Ala.  681.  A  telegram  from  defendant  to  a 
third  party  saying  that  a  certain  person 
named  "will  draw  with  certificates  attached" 
is  inadmissible  to  prove  that  defendant  was 
acting  as  agent  for  the  latter  in  contracting 
with  plaintiff.  Manly  v.  Sperry,  115  Ala. 
524.  Arkansas.  Carter  v.  Burnham,  31  Ark. 
212;  Howcott  v.  Kilbocrn,  44  Ark.  213. 
California.  Van  Dusen  v.  Star  Quartz  Min. 
Co.,  36  Cal.  571,  95  Am.  Dec.  209;  Santa  Cruz 
Butchers'    Union    v.    I    X    L    Lime    Co    [Cal.] 
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to  third  persons/^  and  in  the  absence  of  the  principal,^"  and  has  no  application  to 


46  p.  382;  Petterson  v.  Stockton  &  T.  R.  Co., 
134  Cal.   244.      Colorado.     Omaha  &  G.   Smelt- 
ing &  Refining-  Co.   v.    Tabor,   13  Colo.   41,   16 
Am.    St.     Rep.     185;    Murphy    v.    Gumaer,     12 
Colo.  App.  472.      Counecticul.     Fitch  v.  Chap- 
man,  10   Conn.   8.      Georgia.     Nelson  v.    Tum- 
lin,   74  Ga.   171;  Abel  v.  Jarratt,  100  Ga.   732; 
Wynne  v.  Stevens,  101  Ga.  808;  Americus  Oil 
Co.  V.  Gurr,  114  Ga.  624;  Grand  Rapids  School 
Furniture  Co.  v.  Morel,   110   Ga.    321;   Armour 
&    Co.    V.    Ross,     110     Ga.     403,    414.      Illinois. 
Proctor  V.  Tows,  115  111.  138;  MuUanphy  Sav. 
Bank  v.   Schott,   135  111.   655,   25  Am.  St.   Rep. 
401;    McClure    v.    D.    M.    Osborne    &    Co.,    86 
111.  App.   465;   Currie  v.   Syndicate  Des  Culti- 
vators   Des    Oignons    a'    Fleur,    104    111.    App. 
165.     Iowa.     Butler   v.    Chicago,    B.    &    Q.    R. 
Co.,    87    Iowa,    206;    Wood    Mowing    &    Reap- 
ing  Co.    V.    Crow.    70    la.    340;    Joseph    Schlitz 
Brew.  Co.  v.  Barlow,  107  Iowa,   252;  Mentzer 
V.   Sargeant,   115  Iowa,   527.      Kansas.     Leu  v. 
Mayer,    52    Kan.    419;    Kane    v.    Barstow,    42 
Kan.    465,    16   Am.    St.   Rep.   490;   Howe   Mach. 
Co.  V.  Clark,  15  Kan.   492.      Louisianu.     Daw- 
son  v.   Landreaux,   29    La.   Ann.    363;   State   v. 
Harris,    51   La.   Ann.   1105;  Lafourche  Transp. 
Co.   V.   Pugh,    52   La.    Ann.    1517.      Maine.      Ea- 
ton v.   Granite  State  Provident  Ass'n,    89  Me. 
58.      Maryland.     Harker     v.     Dement,     9     Gill 
[Md.]     7,    52     Am.    Dec.     670.      5Iassaoliusetts. 
Stollenwerck     v.     Tliacher,     115     Mass.     224; 
Nowell   V.    Chipman,    170    Mass.    340;    Mussey 
V.    Beecher,    3    Cush.    [Mass.]    511.      Michigan. 
Bond     V.     Pontiac,     O.     &     P.     A.     R.     Co.,     62 
Mich    043,    4   Am.   St.    Rep.    885;   Three  Rivers 
Nat.    Bank    v.    Gilchrist,    83    Mich.    253;    Mc- 
Pherson  v.  Pinch,  119  Mich.   36;  Gore  v.  Can- 
ada   Life   Assur.    Co.,    119    Mich.    136.      Minne- 
sota.    Sencerbox    v.    McGrade,     6    Minn.     484 
(Gil.     334).      Mi.s.sissippL      Kinnare    v.     Greg- 
ory,   55    Miss.    612;    Memphis    &   V.    R.    Co.    v. 
Cocke,    64    Miss.    713.      Missouri.     Mitchum    v. 
Dunlap,    98   Mo.   418;   Peck   v.   Richey,    66   Mo. 
114     (nor    are    declarations,    tending    to    dis- 
prove the  fact  of   agency,   admissible   in   fa- 
vor  of   the   person   alleged   to    be   his   princi- 
pal);   State    v.    Henderson,    86    Mo.    App.    482; 
Montana.     Nyhart    V.     Pennington,    20    Mont. 
158.     Nebraska.    Anlieuser-Busch  Brew.  Ass'n 
V.     Murray,    47    Neb.     6  27.       IVew    Hampshire. 
Bohanan  v.  Boston  &  M.  R.  R.,   70  N.   H.   526. 
IVe-sv    Jersey.     Gifford    v.    Landrine,    37    N.    J. 
Eq.  127.      ]Vew  York.      Stringham  v.   St.  Nich- 
olas   Ins.    Co.,    4    Abb.    Dec.    315;    Roberge    v. 
Monheimer,    21   Misc.    491;    Reid   v.    Horn,    25 
Misc.    523;    Lyon   v.    Brown,    31   App.    Div.    67; 
Booth    V.    Newton,    46    App.    Div.    175.      North 
Carolina.      Taylor    v.     Hunt,     118     N.     C.     168. 
North    Dakota.     Gordon    v.   Vermont  Loan    & 
Trust  Co.,  6  N.  D.  454;  O.  W.  Loverin-Browne 
Co.    V.   Bank   of   Buffalo,    7   N.    D.    569.      Penn- 
sylvania.    Baltimore  &  O.  Employees'   Relief 
Ass'n    V.    Post,    122    Pa.    579,    9    Am.    St.    Rep. 
147;    Pepper    v.    Cairns,    133    Pa.    114,    19    Am. 
St.   Rep.   625;  Lawall  v.  Groman,    180  Pa.   532, 
57    Am.    St.    Rep.    662;    Whiting    v.    Lake,    91 
Pa.   349.      South  Carolina.      Renneker  v.  War- 
ren,   17    S.    C.    139;    Ehrhardt   v.    Breeland,    57 
S.    C.    142.      Texas.     Coleman    v.    Colgate,    69 
Tex.    88:    Ft.    Worth   Live-Stock    Commission 
Co.   V.    Hitson    [Tex.   Civ.   App.]    46   S   W.    915. 
Vermont.     Dickerman    v.    Quincy    M.    F.    Ins. 
Co.,   67   Vt.    609.      Virginia.     Fisher   v.   White, 
94     Va.     236;     Hoge    v.     Turner,     96    Va.     624. 
AVa.sfaington.     Comegys   v.   American  Lumber 
Co.,  8  Wash.  661;  Gregory  v.  Loose,  19  Wash. 
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599.  West  Virginia.  Rosendorf  v.  Poling, 
48  W.  Va.  621;  Garber  v.  Blatchley,  51  W. 
Va.  147.  AViscon.sin.  Newell  v.  Clapp,  97 
Wis.  104.  Proof  that  a  certain  person  had 
prepared  a  catalogue  of  the  cattle  belonging 
to  tlie  estate  of  a  deceased  person,  and  that 
he  had  answered  plaintiff's  letter  addressed 
to  such  estate  in  relation  to  such  cattle,  and 
sent  one  of  his  catalogues,  and  that  he  after- 
wards received  money  for  the  purchase  of 
the  cattle  selected  by  the  plaintiff  and  bid 
them  in  for  him  at  the  administrator's  sale, 
is  not  sufficient  to  establish  that  he  was 
agent  for  the  administrators.  Newell  v- 
Clapp,  97  Wis.  104. 

But  tlie  acts  of  a  person  tending  to  show 
whom  he  represented  on  a  particular  occa- 
sion are  competent  evidence  of  the  agency. 
Land  Mortg.  Co.  v.  Gillam,  49  S.  C.  345.  A 
newspaper  publication,  wherein  one  adver- 
tises himself  to  be  tlie  agent  of  another,  is 
inadmissible  to  prove  his  agency,  unless  it 
appears  that  the  alleged  principal  caused  or 
knew  of  such  publication.  .Tnaorjh  Schlitz 
Brew.  Co.  V.  Barlow,  107  Iowa,  252.  But 
acts  of  an  alleged  agent  tending  to  show  the 
exercise  of  control  and  authority  over  the 
business  of  the  principal,  and  declarations 
and  statements  of  agency  made  in. the  pres- 
ence of  other  known  agents,  are  admissible 
to  establish  the  agency.  Southern  Exp.  Co. 
V.  Flatten,  93  F.  936.  And  it  is  competent 
to  prove  the  declaration  of  a  person  that  he 
was  an  agent,  not  to  show  the  agency,  but  to 
show  that  he  held  himself  out  as  sucK 
Parker  v.  Bond,  121  Ala.  529,  25  So.  S9S. 
Evidence  is  competent  to  show  that,  in  what 
the  agent  said  and  did,  he  purported  to  act 
for  the  defendant,  and  not  for  another, 
Nowell  V.  Chipman,  170  Mass.  340.  The  dec- 
laration of  agent  made  to  a  third  person  is 
inadmissible,  in  behalf  of  the  principal,  to 
prove  that  the  third  person  was  not  also  his 
agent,  or  to  support  the  agent's  testimony 
that  such  third  person  was  not  an  agent. 
Short  Mountain  Coal  Co.  v.  Hardy,  114  Mass. 
197;  Peck  v.   Richey,  66  Mo.    114. 

The  reason  for  this  rule  is  that  testimony 
as  to  such  declarations  is  merely  hearsay 
evidence,  they  being  made  at  a  time  when 
the  alleged  agent  was  not  under  oath  and 
there  was  no  opportunity  of  cross-examina- 
tion. But,  as  we  have  seen  in  a  previous 
section,  there  is  nothing  in  the  law  that 
renders  the  alleged  agent  himself  an  incom- 
petent witness  to  testify  on  the  trial  of  the 
case  to  any  fact  showing  what  the  relatioa 
is  betw^een  liim  and  his  alleged  principaL 
— From   Clark  &  S.  Agency,   170. 

49.  Norden  v.  Duke,  106  App.  Div.  514  94 
N.  Y.  S.   878. 

NOTE.  Competeney  to  testify  to  agency: 
Either  party  to  an  alleged  relation  of  prin- 
cipal and  agent  is  a  competent  witness  to 
testify  as  to  whether  tlie  relation  existed  or 
not,  and  although  the  declarations  and  ad- 
missions of  the  alleged  agent  are  inadmis- 
sible to  prove  the  agency,  yet  tlie  agent  him- 
self is  competent  to  testify  as  to  the  alleged 
agency  and  its  extent.  Ilderton  v.  Atkin- 
son, 7  Term  R.  480;  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  54  Am.  St.  Rep.  141;  Parker 
V.  Bond,  121  Ala.  529;  Quertermous  v.  Tay- 
lor, 62  Ark.  598;  McRae  v.  Argonaut  Land  & 
Development  Co.  [Cal.]  54  Pac.  743;  Collins 
V.  Lester,  16  Ga.  410;  Armour  &  Co.   v.   Ross, 
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.ihe  agent's  statements  as  a  witness  as  to  the  existence  of  the  agency. ^^  For  the  ex- 
istence of  the  agenc}^  ma.Y  be  shown  by  the  testimony  of  the  agent  himself  to  the 
fact."-  The  assertions  of  the  agent,  taken  in  connection  with  the  ratification  of  his 
acts  by  the  principal,  are  com])etent  to  show  agency ;  ^^  and,  although  the  statement 
of  a  secretary  of  a  corporation  that  he  held  such  office  was  insufficient  of  itself  to 
prove  the  fact,  so  as  to  bind  the  corporation  by  his  acts  and  representations,  yet 
testimony  that  he  made  such  statement  was  not  incompetent,  but  could  be  consid- 
;«red  in  connection  with  other  evidence  of  his  authority.^*  x\gency  in  favor  of  the 
principal  and  against  the  agent,  however,  may  be  established  by  proof  of  the  agent's 
admissions,  or  of  acts  from  which  no  inference  other  than  that  of  the  relationship 
of  principal  and  agent  can  be  reasonably  deduced.^'*  The  contract  between  the  al- 
leged principal  and  agent  is  admissible  against  the  third  person  to  show  whether 


110  Ga.  403;  Thayer  v.  Meeker,  86  111.  470; 
St.  Louis  S.  W.  R.  Co.  v.  Elgin  Condensed- 
Milk  Co.,  74  111.  App.  619;  Indianapolis  Chair 
Mfg-.  Co.  V.  Swift,  132  Ind.  197;  O'Neill  v. 
"Wlicox,  115  Iowa,  15;  O'Leary  v.  German- 
American  Ins.  Co.,  100  Iowa,  390;  White  v. 
Elg-in  Creamery  Co.,  108  Iowa,  522;  Van 
Sickle  V.  Keith,  88  Iowa,  9;  Howe  Mach.  Co. 
V.  Clark,  15  Kan.  492;  Cowles  v.  Burns,  28 
Kan.  32;  Dowell  v.  "V^niliams,  33  Kan.  319; 
French  v.  Wade,  35  Kan.  391;  Methuen  Co. 
V.  Hayes,  33  Me.  169;  Rice  v.  Gove,  22  Pick. 
fMass.]  158;  33  Am.  Dec.  724;  Gould  v.  Nor- 
folk Lead  Co.,  9  Cush.  [Mass.]  338,  57  Am. 
Dec.  50;  Cleveland  Co-operative  Stove  Co.  v. 
Mallery,  111  Mich.  43;  Nyhart  v.  Penning-ton, 
20  Mont.  158;  Smith  v.  Delaware  &  A.  Tel. 
&  Tel.  Co.,  64  N.  J.  Eq.  770;  Commercial 
BanTc  v.  Norton,  1  Hill  [N.  Y.]  501;  Joseph  v. 
Struller,  25  Misc.  [N.  Y.]  173;  New  Home 
Sew.  Mach.  Co.  v.  Seags,  128  N.  C.  158;  Mc- 
Dowell V.  Simpson,  3  Watts  [Pa.]  129,  27 
Am.  Dec.  338;  Lawall  v.  Groman,  180  Pa. 
S32,  57  Am.  St.  Rep.  662;  McGunnagle  v. 
Thornton,  10  Serg.  &  R.  [Pa.]  251;  Miles  v. 
Cook,  1  Grant's  Cas.  [Pa.]  58;  Connor  v. 
Johnson,  59  S.  C.  115;  Cunningham  v.  Math- 
ews [Tex.  Civ.  App.]  57  S.  W.  1114;  American 
Tel.  &  Tel.  Co.  v.  Kersh  [Tex.  Civ.  App.]  66 
S.  W.  74;  McCornick  v.  Queen  of  Sheba  Gold 
Min.  &  Mill  Co.,  23  Utah,  71;  Piercy  v.  Hed- 
rick,  2  W.  Va.  48,  98  Am.  Dec.  774;  Garter 
V.  Blatchley,  51  W.  Va.  147;  O'Connor  v. 
Hartford  Fire  Ins.  Co.,  31  Wis.  160;  Roberts 
V.  Northwestern  Nat.  Ins.  Co.,  90  Wis.  210. 
This  right  of  the  agent  to  testify  as  to  his 
;-agency  is  not  barred,  after  the  death  of  his 
iprincipal,  by  a  statutory  provision  against 
.•any  person  interested  in  any  proceeding  be- 
ing a  witness  in  regard  to  any  personal 
transaction  between  such  witness  and  a  de- 
ceased person  [Code  of  Iowa,  §  4606] 
((O'Neill  v.  Wilcox,  115  Iowa,  15),  unless  the 
authority  is  of  such  a  nature  that  it  cannot 
be  proved  by  parol  evidence.  And  the 
agent's  testimony  cannot  be  restricted  to  the 
mere  v/ords  used  by  the  principal,  but  is  ad- 
missible generally  on  the  whole  subject  (La- 
wall  v.  Groman,  180  Pa.  532,  57  Am.  St.  Rep. 
662).  or  it  may  involve  only  a  statement  of 
the  fact  of  agency  without  going  into  de- 
tails as  to  how  the  relation  was  brought 
about,  or  as  to  particular  facts  upon  wliich 
it  rests  (Parker  v.  Bond,  121  Ala.  529).  But 
where  the  question  of  agency  is  directly  in- 
volved, an  agent,  as  a  witness,  cannot  give 
his  opinion  or  state  his  conclusion  as  to  the 


alleged  agency,  or  in  other  words  the  fact 
of  the  agency  cannot  be  established  upon 
his  testimony  alone.  He  may  merely  state 
the  facts  and  circumstances  concerning  the 
various  transactions  between  him  and  his 
alleged  principal,  leaving  the  court  and  jury 
to  determine,  under  the  facts  disclosed, 
whether  or  not  he  was  such  agent.  McCor- 
nick V.  Queen  of  Sheba  Gold  Min.  &  Mill. 
Co..  23  Utah,  71;  State  v.  Harris,  51  La.  Ann. 
1105;  McCluskey  v.  Minek,  18  Misc.  [N.  Y.] 
565.  Where  one  assumes  to  act  as  subagent 
of  another,  he  cannot  establish  his  right  to 
act  for  the  principal  by  his  own  testimony. 
Lucas  V.  Roder,  29  Ind.  App.  287.  The  rea- 
son for  tlie  rule  that  the  declarations  of  an 
alleged  agent  cannot  be  admitted  to  estab- 
lish his  agency  on  the  ground  that  they  are 
hearsay  evidence  does  not  apply  here,  be- 
cause his  testimony  is  being  given  under 
oath,  and  subject  to  cross-examination. 
Nor  does  the  rule,  making  an  interested  wit- 
ness incompetent  to  testify  on  the  side  of 
his  interest,  apply.  As  has  been  said: 
"Nothing  is  better  settled  than  that  the 
cases  of  agents,  carriers,  factors,  brokers 
and  other  servants  of  this  description,  in 
consideration  of  public  convenience  and  ne- 
cessity of  trade  and  commerce,  and  to  pre- 
vent a  failure  of  justice,  constitute  a  class 
of  special  exceptions  to  tlie  general  rule 
that  a  witness  interested  in  the  subject  of 
the  suit  or  in  the  record  is  not  competent  to 
testify  on  the  side  of  his  interest."  By 
Starnes,  J.,  in  Collins  v.  Lester,  16  Ga.  410. — 
From  Clark  &  S.  Agency,  168. 

50.  Indiana  Fruit  Co.  v.  Sandlin  [Ga.]  54 
S.  E.  65.  Where  there  was  no  ot'ner  evi- 
dence of  the  agency  than  tlae  agent's  dec- 
larations made  to  a  third  person  in  the  ab- 
sence of  the  alleged  principal  the  complaint 
should  have  been  dismissed.  Sanford  v. 
Fountain,    49   Misc.    301,    99   N.   Y.   S.   234. 

i»l.  Norden  v.  Duke,  106  App.  Div.  514,  94 
N.  Y.   S.    878. 

52.  Kean  v.  Landrum  [S.  C]  52  S.  E.  421; 
Peyton  v.  Old  -Woolen  Mills  Co.  [Ky.]  91  S. 
W.  719.  His  testimony  as  a  witness  is  not 
such  an  admission  or  declaration  as  is  pro- 
hibited to  prove  the  agency.  Norden  v. 
Duke,  106  App.  Div.  514,  94  N.   Y.  S.  878. 

53.  Robert  Buist  Co.  v.  Lancaster  Mer- 
cantile Co.    [S.  C]    52  S.  E.   789. 

54.  Kelly  v.  Ning  Yung  Benev.  Ass'n  [Col. 
App.]   84   P.   321. 

55.  Siers    v.    Wiseman    [W.    Va  ]    5?    '"- 
460. 
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tlieir  relation  was  agency  or  some  otlier.^"  The  burden  of  proving  the  agency  lies 
upon  the  party  alleging  it."^'  Once  the  agency  is  shown,  the  relation  is  presumed  to 
continue.''^  Cases  deciding  the  admissibility  ^^  or  sufficiency  ^°  of  evidence  as  to  the 
agency  in  particular  instances  are  grouped  in  tlie  notes. 

(§1)  E.  Estoppel  to  assert  or  deny  agency. ^^ — Persons  may  be  held  liable 
as  principals  for  the  acts  of  their  assumed  agents  because  they  have  by  their  actions 
imparted  to  them  an  apparent  authority  to  represent  them,  and  are  therefore  ess- 
topped  to  deny  the  agency.*'-  But  this  rule  has  no  application  where  the  third  pci-- 
son  had  no  knowledge  at  the  time  of  the  acts  of  the  princi])al."'''  A  principal  who 
ratifies  a  contract  is  thereafter,  in  the  absence  of  fraud,  estopped  to  deny  the  au- 
thoritv  of  the  agent.*^* 


.56.  The  contract  gave  the  aUeged  ag-ent 
only  an  option  to  purchase  land.  Quale  v. 
Hazel  [S.  D.]  104  N.  W.  215.  See  15  Yale  L. 
J.    40. 

57.  Wai'd  V.  Trustees  of  New  England 
Southern  Conference  of  M.  E.  Church  [R.  I.] 
61  A.  651;  Trau  v.  Sloan  [Pa.]  62  A.  984. 
In  an  action  against  the  railroad  company 
by  a  physician,  who  had  been  emploj'ed  by  a 
conductor  to  attend  a  man  run  over  by  his 
train,  the  burden  was  upon  plaintiff  to 
show  the  conductor's  authority  to  employ 
him.  Wills  v.  International  &  G.  N.  R.  Co. 
[Tex.  Civ.  App.]  92  S.  W.  273.  A  subagent 
of  a  real  estate  agent,  in  an  action  against 
the  principal  for  commissions  on  the  rental 
of  real  estate,  has  the  burden  of  proving'  the 
agent's  authority  to  employ  him.  Southack 
V.  Ireland.  109  App.  Div.  45,  95  N.  Y.  S.  621. 
In  an  action  against  a  building  and  loan 
association  made  by  its  solicitor  that  stock 
wouli  mature  in  72  months,  the  burden  was 
on  plaintiff  to  prove  tiie  agency.  Ebersole 
V.  Southern  Bldg.  &  Loan  Ass'n  [Ala.]  41 
So.  150  Where  one  seeks  to  have  a  tax  deed 
set  aside  on  the  ground  that  the  vendee 
therein  ^\'as  the  agent  of  the  former  owner 
to  pay  tlie  taxes,  the  burden  is  on  him  to 
prove  t'ne  agency.  Day  v.  Pav  [W.  A^a.]  52 
S.  E.   1013. 

C.  All  acts  of  a  general  agent  within 
the  scope  of  his  authority,  as  respects  third 
persons,  are  binding  on  the  principal,  even 
thou^rh  done  after  revocation,  unless  notice 
of  such  revocation  has  been  given  to  such 
as  have  had  dealings  and  are  apt  to  have 
other  dealings  with  the  agent  upon  the 
strength  of  his  former  authority.  Burch  v. 
Am^'-icus  Grocery  Co.    [Ga.]   53  S.   E.   1008. 

J ».  Evidence  that  a  certificate  of  title  of 
land,  which  defendant  was  about  to  sell, 
was  delivered  to  a  third  person,  was  inad- 
mi'^sible  to  show  that  such  third  person  was 
defendant's  agent.  Pease  v.  Fink  [Col. 
App.]  85  P.  C57.  Evidence  of  otiier  similar 
<i  ■■••actions  between  the  owner  of  property 
an  1  an  alleged  agent  is  inadmissible  to  show 
the  existence  of  agency,  especially  when  the 
party  dealing  with  the  alleged  agent  had 
no  knowledge  of  such  transactions.     Id. 

CO.  Evidence  of  agency  sufflcient  to  jus- 
tify jury's  finding  that  defendants  were 
plnintiff's  agents.  Kingsley  v.  Wheeler 
[Minn.]  104  N.  W.  543.  Where  a  heating 
company  was  to  heat  a  building  satisfac- 
torily, in  case  proper  piping  and  radiation 
were  put  in,  proof  held  to  be  entirely  lack- 
ing that  a  person  employed  to  remedy  de- 
fects therein  was  plaintiff's  agent.  Citizens' 
Elec.   Light   &    Gas   Co.   v.   Van   Lent    [Iowa] 


103  N.  W.'  795.  Statement  of  the  secretary 
of  a  corporation  that  he  held  such  office  in- 
sufficient of  itself  to  prove  the  fact,  so  as 
to  bind  tlie  corporation  by  his  acts  and  rep- 
resentations. Kelly  V.  Ning  Yung  Benev. 
Ass'n  [Col.  App.]  84  P.  321.  Where  the 
question  was  in  issue  whether  a  firm  was 
bound  by  a  contract  signed  by  third  parties 
in  its  name,  and  the  evidence  showed  that 
plaintiff  knew  that  such  parties  had  no  au- 
thority to  sign  the  firm's  name,  it  was  error 
to  refuse  to  submit  tlie  issue  whether  the 
firm  was  bound  solely  bj'  reason  of  the  ex- 
ecution of  the  contract  in  its  name.  Slay- 
den  &  Co.  v.  Palmo  [Tex.  Civ.,  App  ]  90  "^  "W. 
908.  Statements  that  one  was  to  be  agent 
though  no  proof  that  he  became  so  may  go 
to  jury  notwithstanding  the  repudiation  of 
his  act  when  followed  by  acts  of  agency 
which  were  adopted.  Fifer  v.  Clearfield  & 
Cambria  Coal  &  Coke  Co.  [Md.]  62  A.  1122. 
Authority  of  persons  wlio  signed  appeal 
bond  for  surety  company  held  sufficiently 
shown,  the  company  not  having  questioned 
it,  and  having  received  a  premium  for  be- 
coming such  surety.  Eichorn  v.  New  Or- 
leans &  C.  R.  L.  &  P.  Co.,  114  La.  712,  38  So. 
526. 

61.  See   5   C.    L.    70.      See,    also,    Cl.-srk  &   S. 
Agency,   140. 

62.  Buskirk  v.  Talcott.  96  N.  Y.  S.  714. 
Where  a  person  whose  name  has  been  signed 
to  a  note  without  his  Authority  remains 
silent  when  written  to  concerning  the  gen- 
uineness of  the  signature,  he  is  thereby  es- 
topped to  deny  its  genuineness.  Harmon  v. 
Leberman  [Tex.  Civ.  App.]  87  S.  W.  203. 
If  the  owner  of  property  permits  others  to 
join  with  her  in  mortgaging  her  property, 
asserting  part  ownership,  she  is  bound 
thereby  as  to  third  persons,  either  by  rec- 
ognizing their  claim  of  ownersliip,  or  by 
clothing  them  with  authority  to  deal  so 
with  her  property.  Pellerin  v.  Sanders  [La.] 
40  So.  917.  Since  the  act  of  a  bank  in  re- 
ceiving and  retaining  moneys  collected  by 
an  attorney  did  not  mislead  or  injure  the 
sureties  on  the  note,  but  was  an  advantage 
to  them,  the  bank  was  not  estopped  to  deny 
the  authority  of  the  attorney  to  settle  the 
claim.  Bank  of  Batesville  v.  Maxey  [Ark.] 
88   S.  W.    968. 

63.  Buskirk  v.  Talcott,  96  N.  Y.  S.  714. 
Alleged  principal  used  signs  and  letter 
heads  having  his  and  the  alleged  agent's 
name  thereon,  but  the  party  dealing  with 
the  agent  did  not  know  of  it.     Id. 

64.  Lutjeharms  v.  Smith  [Neb.]  107  N. 
W.  256. 
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(§1)  F.  Termination  of  relation.^^ — x4ii  agency  for  an  indefinite  time  is 
terminable  at  will  °°  unless  fair  dealing  requires  a  notice ;  but  if  the  contract  of 
agency  be  for  a  lixed  period,  the  principal  will  be  liable  for  damages  for  a  wrong- 
ful revocation.*^'  As  a  general  rule,  agency  is  terminated  by  the  death  of  the  prin- 
cipal/* Avhen  not  coupled  with  an  interest."'^     In  order  that  a  power  of  attorney 


65.  See  5  C.  L.  71.  See,  also,  Clark  &  S. 
Agency,  381  et  seq. 

66.  In  an  action  against  a  county,  by  an 
agent  employed  to  survey  and  sell  lands, 
for  bread!  of  the  contract  by  termination, 
where  no  duration  of  the  contract  was  ex- 
pressed, it  was  incumbent  on  the  agent  to 
show  that  the  county  had  acted  unfairly  in 
not  allowing  him  a  reasonable  time  to  earn 
compensation  for  what  he  had  done  under 
the  contract.  Action  held  barred  by  lim- 
itation on  a  rehearing.  Hollingsworth  v. 
Young  County  [Tex.  Civ.  App.]  91  S.  W. 
1094. 

67.  Held  that  a  contract  of  agency  was 
created  and  that  its  revocation  before  the 
expiration  of  that  time  was  illegal.  Rich- 
mond v.  Brandt,  118  111.  App.   624. 

68.  The  agent  has  no  authority  there- 
after to  receive  and  record  a  deed  to  his 
principal.  Condon  v.  Barnum  [Iowa]  106 
N.  W.  514.  Payment  to  one  having  a  power 
of  attorney  to  deposit  and  draw  money  in 
his  principal's  name,  made  after  the  latter's 
death,  held  not  to  bind  his  estate,  even 
though  the  payer  did  not  know  of  his  death 
at  the  time  of  payment.  Hoffman  v.  Union 
Dime  Sav.  Inst.,  109  App.  Div.  24,  95  N.  T. 
S.  1045.  Hoffman  v.  Union  Dime  Sav.  Inst., 
109  App.  Div.  24,  95  N.  Y.  S.  1045.  See  19 
Harv.   L.  R.   296. 

69.  NOTE.  Power  coupled  with  an  inter- 
est: An  important  exception  or  limitation  to 
the  general  rule,  as  to  tlie  principal's  riglit  to 
revoke  an  agency  at  will,  exists  where  the 
agent's  authority  is  coupled  with  an  inter- 
est. If  an  agent  has  an  interest  in  the  sub- 
ject-matter of  the  agency,  or  as  it  Is  usually 
termed  if  lie  has  a  power  coupled  with  an 
interest,  his  authority  is  deemed  to  be  ir- 
revocable, at  least  during  the  subsistence 
of  such  interest,  ^^hether  it  is  expressly  de- 
clared to  be  so  or  not,  and  tlie  principal 
cannot  revoke  such  autliority,  at  least  not 
until  such  interest  has  been  satisfied.  Wat- 
son V.  King,  4  Camp.  274;  Gaussen  v.  Mor- 
ton, 10  Barn.  &  C.  731;  Chambers  v.  Seay, 
73  Ala.  372;  Hynson  v.  Noland,  14  Ark.  710; 
Frink  v.  Roe,  70  Cal.  297;  Barr  v.  Schroeder, 
32  Cal.  609;  Brown  v.  Pforr,  38  Cal.  550; 
Posten  v.  Rassette,  5  Cal.  467;  Bonney  v. 
Smith,  17  111.  531;  "^''alker  v.  Denison,  86  111. 
142;  Smith  v.  Dare,  89  Md.  47;  Attrill  v.  Pat- 
terson, 58  Md.  226;  Chapman  v.  Bates,  61  N. 
J.  Eq.  658,  88  Am.  St.  Rep.  459;  Durbrow  v. 
Eppens,  65  N.  J.  Law,  10;  Hutchins  v.  Heb- 
bard,  34  N.  Y.  24;  Marfield  v.  Goodhue,  3  N. 
Y.  (3  Comst.)  62;  Marfield  v.  Douglass,  1 
Sandf.  [N.  Y.]  360;  Knapp  v.  Alvord,  10 
Paige  [N.  Y.]  205,  40  Am.  Dec.  241;  "Wheeler 
v.  Knaggs,  8  Ohio,  169;  Hartley's  Appeal,  53 
Pa.  212,  91  Am.  Dec.  207;  Smyth  v.  Craig,  3 
Watts  &  S.  [Pa.]  14;  Montague  v.  McCarroll, 
15  Utah,  318.  Thus,  where  A,  being  in- 
debted to  B,  in  order  to  discharge  the  debts, 
executed  to  B  a  power  of  attorney,  author- 
izing him  to  sell  certain  lands  belonging  to 
him.  A,  it  was  a  power  coupled  witii  an  in- 
terest and  could  not  be  revoked.     Gaussen  v. 


Morton,  10  Barn.  &  C.  731.  So  v/here  a  note 
i.s  indorsed  on  the  faitli  of  an  equitable 
pledge  by  the  maker  of  moneys  earned  by 
him  under  a  contract  w^ith  the  state,  but  not 
yet  due,  a  power  of  attorney  autliorizing  the 
indorser  to  collect  such  moneys  wlien  they 
become  payable  is  not  subject  to  revocation, 
being  a  power  coupled  with  an  interest. 
Hutchins  v."  Hebbard,  34  N.  Y.  24.  Authority 
given  by  an  officer,  liaving  charge  of  public 
moneys,  to  one  of  his  securities,  to  act  as 
agent  in  the  receipt,  control,  and  disburse- 
ment of  the  public  moneys,  for  the  protec- 
tion of  himself  and  securities,  is  in  the  na- 
ture of  a  power  coupled  with  an  interest 
and  irrevocable  so  long  as  there  remains 
any  money  of  the  office  to  be  disbursed  or 
accounted  for,  though  the  officer  be  removed 
from  office.  Hynson  v.  Noland,  14  Ark.  710. 
A  power  of  attorney  made  by  a  stockholder 
to  vote  and  deal  witli  his  stock,  or  sell  and 
exchange  it,  conferring  an  interest,  and  by 
its  terms  irrevocable,  cannot  be  revoked  by 
the  maker  in  the  absence  of  a  sliowing  of 
illegal  purpose  in  granting  the  power,  or 
tliat  it  is  in  violation  of  a  statute  or  against 
public  policy.  Chapman  v.  Bates,  61  N.  J. 
Eq.   658,   88  Am.  St.  Rep.   459. 

But  an  agency  or  autliority,  coupled  with 
an  interest  in  the  subject-matter  thereof, 
may  be  revoked  by  the  principal  in  pursu- 
ance of  a  stipulation  or  reservation  to  that 
effect  in  the  instrument  constituting  the 
agency  or  authority.  Oregon  &  W.  Mortg. 
Sav.  Bank  v.  American  Mortg.  Co.,  53  F.  22; 
Doyle  V.  Plioenix  Ins.  Co.,  25  Nova  Scotia, 
436;  Witherell  v.  Murphy,  147  Mass.  417; 
Adriance  v.  Rutherford,  57  Mich.  170;  Chap- 
man v.  Bates,  61  N.  J.  Eq.  658,  88  Am.  St. 
Rep.  459.  Thus,  where  a  contract  appoint- 
ing an  agent,  contained  the  following  pro- 
vision: "Each  party  hereto  may  terminate 
this  agreement  by  giving  the  other  written 
notice  to  that  effect,  and  the  agent  shall  not 
be  entitled  to  any  commission  upon  pre- 
miums! collected  or  received  after  the  ex- 
piration of  such  notice,"  etc.;  either  party 
could  terminate  the  agency  at  a  moment's 
notice,  and  the  principal,  having  so  done 
without  previous  notice,  was  not  liable  in 
damages  to  the  agent.  Doyle  v.  Plioenix  Ins. 
Co.,  25  Nova  Scotia,  436. 

"Wliat  interest  siilficient.  It  is  not  every 
interest,  however,  that  -will  be  sufficient  to 
make  the  power  irrevocable.  To  have  this 
effect  it  seems  now  to  be  well  settled  that 
the  pov/er  given  to  the  agent  must  be  con- 
nected with  an  interest  in  the  subject-mat- 
ter of  the  agency  itself.  In  other  words, 
"The  power  and  estate  must  be  united  and 
coexistent,"  and  possibly  of  such  a  nature 
that  tlie  power  ^'ould  survive  tlie  principal 
in  the  event  of  the  latter's  death,  so  as  to  be 
capable  of  execution  in  the  name  of  the 
agent;  and  both  the  power  and  interest  must 
be  derived  from  the  same  source.  Cham- 
bers V.  Seay,  73  Ala.  378;  Raleigh  v.  Atkin- 
son, 6  Mees.  &  W.  670;  Mansfield  v.  Mans- 
field,   6    Conn.    559;    Nevitt    v.    Woodburn,    82 
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shall  survive  the  death  of  the  principal,  it  must  be  given  on  consideration  and  there 
must  be  vested  in  the  donee  some  estate,  right,  or  interest  in  its  subject-matter.'' " 
A  power  is  revocable  so  long  as  it  remains  unexecuted.''^     A  power  to  release,  con- 


111.  App.  649;  Bonney  v.  Smith,  17  111.  531; 
Black  V.  Harsha,  7  Kan.  App.  794;  Hunt  v. 
Rousmanier's  Adm'rs.  8  VVheat.  [U.  S.]  174, 
5  Law  Ed.  589.  Huffc.  Cas.  146.  And  see 
cases  cited  supra,  note  65.  Or  as  defined  by 
Chief  Justice  Marshall  it  must  be  a  power 
"engrafted  on  an  estate  in  the  thing  itself." 
Hunt  V.  Rousmanier's  Adm'rs,  8  Wheat.  [U. 
S.]  204,  5  Law.  Ed.  597;  Huffc.  Cas.  146. 
■V^^here  the  power  is  given  to  a  person  who 
derives,  under  the  instrument  creating  the 
power,  or  otherwise,  a  present  or  future  in- 
terest in  the  property,  the  subject  on  which 
the  power  is  to  act,  it  is  then  a  power 
coupled  with  an  interest.  McGriff  v.  Porter, 
5  Fla.   373. 

Thus,  where  a  power  is  given  to  an  agent, 
to  make  a  collection  or  sale,  and  out  of  the 
proceeds  to  pay  himself  for  a  debt  due  to 
him  from  the  principal  (Watson  v.  King,  4 
Camp.  272;  Gaussen  v.  Morton,  10  Barn.  &  C. 
731;  Barr  v.  Schroeder,  32  Cal.  609),  or  to 
reimburse  himself  for  advances  made  to  the 
principal  (Posten  v.  Rassette,  5  Cal.  467; 
Marziou  v.  Pioche,  8  Cal.  522),  or  where  it 
is  given  to  indemnify  a  surety  (Hynson  v. 
Noland,  14  Ark.  710),  it  is  a  power  coupled 
with  an  interest  and  cannot  be  revoked. 

Wherever  a  consignment  is  made  to  a  fac- 
tor for  sale,  the  consignor  has  a  right,  gen- 
erally, to  control  the  sale  thereof,  according 
to  his  own  pleasure,  from  time  to  time,  if  no 
advances  have  been  made  or  liabilities  in- 
curred on  account  thereof,  and  the  factor  is 
bound  to  obey  his  orders.  This  arises  from 
the  ordinary  relation  of  principal  and  agent. 
If,  however,  the  factor  makes  advances,  or 
incurs  liabilities  on  account  of  the  consign- 
ment, by  which  he  acquires  a  special  prop- 
erty therein,  the  consignor  has  no  authority 
by  any  subsequent  orders  to  suspend  or  con- 
trol this  right  of  sale,  except  in  respect  to 
the  surplus  not  necessary  for  the  factor's 
reimbursement  (Marfield  v.  Douglass,  1 
Sandf.  [N.  T.]  360;  Marfleld  v.  Goodhue,  3  N. 
Y.  (3  Comst.)  62;  Brown  v.  McGran,  14  Pet. 
[U.  S.]  479,  10  Law.  Ed.  550;  Raleigh  v.  At- 
kinson, 6  Mees.  &  "W.  670.  See  c.  21),  unless 
there  is  some  agreement  between  the  factor 
and  consignor  which  gives  the  consignor 
right  to  suspend  or  control  the  factor's  ac- 
tions after  such  advances  (Brown  v.  Mc- 
Gran, 14  Pet.  [U.  S.]  479,  10  Law.  Ed.  550; 
Marfield  v.  Goodhue,  3  N.  T.  (3  Comst.)  62; 
Marfield  v.  Douglass,  1  Sandf.  [N.  Y.]  360. 
See  c.   21). 

\Miat  interest  not  sufficient ;  But  where 
the  agent,  to  whom  the  power  is  given,  has 
an  interest  only  in  the  proceeds  of  the  trans- 
action, and  not  in,  the  subject-matter  itself, 
as  where  he  is  to  receive  out  of  the  proceeds 
a  certain  amount  as  compensation  for  serv- 
ices rendered  in  the  transaction,  it  is  not  a 
power  coupled  with  an  interest,  and  hence 
is  not  irrevocable.  Chambers  v.  Seay,  73 
Ala.  372;  Stier  v.  Imperial  Life  Ins.  Co.,  58 
F.  843;  Oregon  &  W.  Mortg.  Sav.  Bank  v. 
American  Mortg.  Co.,  35  Fed.  22;  Hall  v. 
Gambrill,  92  F.  32;  Ballard  v.  Travellers' 
ins.  Co.,  119  N.  C.  187;  Wainwright  v.  Mas- 
senberg,  129  N.  C.  46;  Nevitt  v.  Woodburn, 
82  111.  App.   649;   Andrews  v.  Travellers'   Ins. 


Co.,  24  Ky.  L.  R.  844,  70  S.  T^'.  43.  Thus, 
where  it  was  stipulated  that  the  agent 
should  receive  a  certain  per  cent  of  the  pro- 
ceeds of  sale  by  way  of  compensation  for  his 
services  in  making  the  sale,  it  was  not  an 
authority  with  an  interest,  and  the  agency 
could  be  revoked  at  any  time  before  a  sale 
was  made  under  the  power.  Chambers  v. 
Seay,  73  Ala.  372;  Brown  v.  Pforr,  38  Cal. 
550;  Barr  v.  Schroeder,  32  Cal.  609;  Frink  v. 
Roe,  70  Cal.  296;  Darrow  v.  St.  George,  8 
Colo.  592;  Bonney  v.  Smith,  17  111.  531;  Ham- 
ilton V.  Frothingham,  59  Mich.  253;  Simpson 
V.  Carson,  11  Or.  361;;  Hartlev's  Appeal,  53 
Pa.  212.  Huffc.  Cas.  132;  Blackstone  v.  But- 
termore,  53  Pa.  266,  Huffc.  Cas.  133.  So 
where  A  gave  B  a  power  of  attorney  to 
prosecute  a  suit  for  the  redemption  and  re- 
covery of  lands,  accompanied  with  an  agree- 
ment to  give  the  latter  one-half  of  what 
he  might  recover,  and  secured  the  perform- 
ance of  the  agreement  on  his  part,  by  a 
mortgage  on  the  land  sought  to  be  recov- 
ered, but  there  was  nothing  in  any  of  the 
writings  obligating  the  attorney  to  act,  it 
was  held  that,  by  the  mortgage,  the  power 
was  not  annexed  to  the  estate,  nor  was  the 
estate  auxiliary  to  its  exercise,  that  the 
power  was,  not  coupled  with  an  interest  in 
the  lands  and  was  revocable  at  a^y  time  be- 
fore the  attorney  had  recovered  the  lands 
or  some  portion  thereof.  Gilbert  v.  Holmes, 
64  111.  548.  And  this  is  also  true  where  a 
power  is  given  to  collect  a  debt,  the  agent 
to  have  a  certain  per  cent  of  the  proceeds 
for  his  services.  Hartley's  Appeal,  53  Pa. 
212,  Huffc.  Cas.  132;  Flanagan  v.  Brown,  70 
Cal.  254;  Oregon  &  W.  Mortg.  Sav.  Bank  v. 
American  Mortg.  Co.,  35  F.   22. 

A  power  is  simply  collateral  and  without 
interest,  or  a  naked  pov.^er,  where,  to  a  mere 
stranger,  authority  is  given  to  dispose  of 
an  interest,  in  which  he  had  not  before,  nor 
has  by  the  instrument  creating  the  power, 
any  estate  whatsoever.  McGrifC  v.  Porter, 
5  Fla.  373. — From  Clark  &  S.  Agency,  §  165, 
pp.   404-404. 

70.  The  execution  of  the  power  of  attor- 
ney to  deposit  and  draw  money  in  the  prin- 
cipal's name  and  the  delivery  of  her  bank- 
book to  the  donee  of  the  power  held  not  to 
have  been  a  pledge  of  the  moneys  on  de- 
posit as  a  security  for  payment  for.  either 
services  rendered  or  moneys  advanced. 
Hoffman  v.  Union  Dime  Sav.  Inst.,  109  App. 
Div.  2  4,  95  N.  Y.  S.  1045.  The  employment 
of  an  agent  by  a  county  for  the  survey  and 
sale  of  lands  on  a  commission,  but  specify- 
ing no  duration  of  the  contract,  does  not 
give  him  an  irrevocable  power  coupled  with 
an  interest,  but  entitles  him  to  a  reasonable 
time  to  sell  and  obtain  compensation  for 
labor  and  expenses.  Hollingsworth  v.  Young 
County   [Tex.  Civ.  App.]   91  S.  W.   1094. 

71.  The  commencement  of  .suit  on  a  claim 
for  personal  injuries  is  an  implied  revoca- 
tion of  a  power  to  release  contained  in  an 
assignment  of  the  claim,  which  assignment 
had  become  Inoperative  for  failure  of  consid- 
eration. Flynn  v.  Butler,  189  Mass.  377.  75 
N.  E.  730, 
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tained  in  an  assignment  of  a  claim  for  personal  injuries,  being  a  mere  naked  au- 
thorit}^  became  inoperative  upon  the  failure  of  the  consideration  for  the  assign- 
ment.'^- To  prove  revocation  the  acts  or  declarations  alleged  to  be  such  must  evince 
an  intention  to  revoke. ''' 

Notice  of  revocation. — A  statutory  recordation  of  a  power  to  convc}^  lands  and 
of  the  revocation  thereof  will  not  supply  the  want  of  actual  notice  of  revocation  to 
the  agent.'^* 


72.  Flynn  v.  Butler,  1S9  Mass.  377,  75  N. 
E.  730. 

73.  Letters  held  not  to  have  terminated 
contract  of  agency  to  purchase.  Forbes  Co. 
V.  Leonard,  119  111.  App.  629.  A  letter  from 
the  principal  saying":  "In  reg-ard  to  ad- 
vance on  that  land,  think  it  safer  to  wait 
a  little  and  see  what  the  crop  will  amount 
to,"  held  not  to  operate  as  a  revocation  of 
the  agency  to  sell  the  land.  Kingsley  v. 
Wheeler   [Minn.]   104  N.  W.  543. 

74.  Best  V.  Gunther,  125  Wis.  518,  104  N. 
W.  82.      See   19  Harv.  L.  R.   373,   377. 

NOTE.  Notice  to  thirtl  persons.  AVlien 
necessary:  Whenever  a  general  agency  has 
been  esitablished  for  any  purpose,  all  per- 
sons who  have  dealt  with  such  agent,  or 
who  have  known  of  the  ag-ency  and  are  apt 
to  deal  with  him,  have  a  right  to  presume 
that  such  authority  will  continue  until  it  is 
shown  to  have  been  terminated  in  one  way 
or  another  (McNeilly  v.  Continental  L.  Ins. 
Co.,  66  N.  Y.  23;  Southern  L.  Ins.  Co.  v.  Mc- 
Cain, 96  U.  S.  84,  24  Law.  Ed.  653;  Andrews 
v.  Clark,  72  Md.  396;  Anthony  v.  Phillips, 
17  R.  I.  188);  and  the.v  also  have  a  right  to 
anticipate  that  if  the  principal  revokes  such 
authority  they  will  be  given  due  notice 
thereof.  It  is  a  general  rule  of  law,  there- 
fore, upon  w^hich  there  seems  to  be  no  con- 
flict of  authorities,  that  all  acts  of  a  general 
ag'ent,  within  the  scope  of  his  authority,  as 
respects  third  persons,  will  be  binding"  on 
the  principal  even  though  done  after  revo- 
cation, unless  notice  of  such  revocation  has 
been  given  to  those  persons  who  have  had 
dealings  with  and  who  are  apt  to  have  other 
dealings  with  the  agent,  upon  the  strength 
of  his  former  authority.  England.  Anon.  v. 
Harrison,  12  Mod.  346,  Wamb.  Cas.  953; 
Salte  v.  Field,  5  Term  R.  211.  United  States. 
Southern  L.  Ins.  Co.  v.  McCain.  96  U.  S.  84, 
24  Law.  Ed.  652;  Hatch  v.  Coddington.  95 
U.  S.  48,  24  Law.  Ed.  339;  Lanusse  v.  Barker, 
3  Wheat.  101,  142,  4  Law.  Ed.  343;  Johnson 
v.  Christian,  128  U.  S.  374,  32  Law.  Ed.  412. 
Alsiltnma.  Gunter  v.  Stuart,  87  Ala.  196. 
C'aiU"<»rnia.  Quinn  v.  Dresbacli,  75  Cal.  159, 
7  Am.  St.  Rep.  138;  Van  Dus«n  v.  Star 
Quartz  Min.  Co.,  36  Cal.  571,  95  Am.  Dec.  209. 
Counecticut.  Fellows  v.  Hartford  &  N.  Y. 
Steamboat  Co.,  38  Conn.  197.  Illinois. 
Meyer  v.  Hehner,  96  111.  400;  Diversy  v.  Kel- 
logg, 44  111.  114,  92  Am.  Dec.  154.  Indiana. 
Howe  Machine  Co.  v.  Simler,  59  Ind.  307; 
Foellinger  v.  Leh,  110  Ind.  238;  Ulrich  v. 
McCormick.  66  Ind.  243.  Iowa.  Baudouine 
V.  Grimes,  64  Iowa,  370.  Kentucky.  Han- 
cock V.  Byrne,  5  Dana,  513.  I..ouisia)ia. 
Harris  v.  Cuddy,  21  La.  Ann.  388;  Caldwell 
V.  Neil  Bros.,  21  La.  Ann.  342,  99  Am.  Dec. 
738;  Girard  v.  Hirsch,  6  La.  Ann.  651. 
Maine.  Maxcy  Mfg.  Co.  v.  Burnham,  89  Me. 
538,  56  Am.  St.  Rep.  436.  Maryland.  Balti- 
more V.  Eschbach,  18  Md.  276;  Bernard  v. 
Torrance,  5  Gill.  &  J.  383;  Andrews  v.  Clark, 


72  Md.  396.  Mas.sachusetts.  Wright  v.  Her- 
rick,  128  Mass.  240;  Packer  Hinckley  Loco- 
motive Works,  122  Mass.  484;  Rice  v.  Barn- 
ard, 127  Mass.  241.  Mississippi.  Planters' 
Bank  v.  Cameron,  3  Smedes  &  M.  609.  Mis- 
souri. Lamothe  v.  St.  Louis  Marine  R.  & 
Dock  Co.,  17  Mo.  204.  New  Hanipsliire. 
Beard  v.  Kirk.  11  N.  H.  397.  New  Jor.^ey. 
Capen  v.  Pacific  Mut.  Insi  Co.,  25  N.  J.  Law. 
67,  64  Am.  Dec.  412.  New  York.  McNeilly 
V.  Continental  L.  Ins.  Co.,  66  N.  Y.  23;  Claflin 
V.  Lenheim,  66  N.  Y.  301,  305;  Barkley  v. 
Rensselaer  &  S.  R.  Co.,  71  N.  Y.  205;  Munn 
V.  Commission  Co.,  15  Johns.  44,  8  Am.  Dec. 
219;  Gelpcke  v.  Quintell.  74  N.  Y.  599.  North 
Carolina.  Braswell  v.  American  L.  Ins.  Co., 
75  N.  C.  8.  Pennsylvania.  Morgan  v.  Stell, 
5  Bin.  [Pa.]  305.  Rhode  Island.  Anthony  v. 
Phillips,  17  R.  I.  188.  South  Carolina.  Mont- 
gomery V.  Eveleigh,  1  McCord  [S.  C]  267. 
Texas.  Aetna  L.  Ins.  Co.  v.  Hanna,  81  Tex. 
487,  492.  Vermont.  Tier  v.  Lampson,  35  Vt. 
179,  82  Am.  Dec.  634;  Bradish  v.  Belknap,  41 
Vt.  172.  Virginia.  Smith  v.  Watson,  82  Va. 
712. 

Thus,  where  an  agency  constituted  by 
writing"  is  revoked,  but  the  written  author- 
ity is  left  in  the  hands  of  the  agent,  and  he 
s.ubsequently  exhibits  it  to  a  third  person, 
who  deals  with  him  as  agent,  on  the  faith 
of  it,  without  any  notice  of  the  revocation, 
the  act  of  the  agent,  within  the  scope  of  tlie 
authority,  will  bind  the  principal.  Beard,  v. 
Kirk,  11  N.  H.  397.  So  where  a  father  has 
permitted  a  minor  son  to  buy  g'oods  on  his 
credit,  a  party  knowing  of  that  fact  and 
without  notice  of  any  change  in  the  relation 
or  of  circumstances  sufficient  to  put  liim  on 
inquiry  may  recover  agains.t  the  father  for 
goods  sold  to  the  son,  although  the  son  has 
left  the  father.  Murphy  v.  Ottenheimer,  84 
111.   39,   25  Am.   Rep.   424.      And  see  ante,   §   77. 

The  above  rule  also  applies  wlien  tlie  hus- 
band is  acting  asi  agent  for  his  wife  (Maxcy 
Mfg-.  Co.  V.  Burnham,  89  Me.  538,  56  Am.  St. 
Rep.  436),  and  vice  versa  (Anthony  v.  Phil- 
lips, 17  R.  I.  188;  Debenham  v.  Mellon,  5  Q. 
B.  Div.  394).  Thus,  where  a  tradesman  who 
has  previously  furnislied*  goods  to  a  ^vife. 
and  has  been  paid  by  the  hu&band,  has  nei- 
ther actual  nor  imputed  knowledge  of  the 
wife's  separation  from  the  husband,  and 
who  after  the  separation  furnishes  goods  to 
the  wife,  he  may  maintain  an  action  tliere- 
for  against  the  husband.  In  saich  a  case, 
the  "Wife's  agency  continues  until  a  knowl- 
edge of  the  separation  and  notice  by  the 
husband  not  to  sell  to  the  wife  on  his  credit 
is  brought  home  to  the  tradesman.  Anthony 
v.   Phillips,   17  R.  I.   188. 

The  doctrine,  however,  that  a  discharged 
agent  may,  under  soi"ne  circumstances,  bind 
his  former  principal  to  the  extent  of  the  au- 
thority with  which  he  had  been  apparently 
clothed,  has  no  application  beyond  the  claim 
of    authority    made    by    the    agent.      Accord- 
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§  2.  Bights  and  VuihiUtles  of  principal  as  to  third  persons.'^  A.  Actual  or- 
implied  authority  to  hind  principal.''^ — An  agent  may  be  authorized  to  do  any  act 
which  his  principal  may  do.""  An  agent  has  no  implied  authority  to  appoint  sub- 
agents  or  delegate  his  powers"*  witliout  his  principal's  consent;  but  there  is  a  well 
recognized  exception  to  this  general  rule,  in  cases  where  the  appointment  of  a. 
subagent  is  necessary  to  fully  carry  out  the  purposes  for  which  the  agent  was  ap- 
pointed.'^ In  California,  the  authority  of  factors  in  respect  to  the  goods  which  are 
the  subject-matter  of  a  transaction  cannot  be  delegated  to  any  person  in  an  inde- 
pendent employment.'^"  The  authority  of  the  agent  is  always  construed  to  include- 
all  the  necessary  and  usual  means  of  executing  the  duties  of  the  agency  properly ;  '^^ 
but  authority  to  make  a  particular  contract  does  not  carry  with  it  the  authority  to^ 
waive  the  principal's  rights  after  the  contract  has  been  agreed  upon.*"^ 

The  principal  cannot  repudiate  acts  witlrin  the  agent's  authority/^  especially 


ing'ly,  where  an  agent  of  the  plaintiff 
after  his  discharge,  which  w^as  unknown  to 
tlae  defendant,  represented  that  he  had  au- 
tliority  to  draw  upon  liis  principal,  but  not 
that  he  had  authority  to  procure  an  accom- 
nio/lation  indorser,  the  principal  was  not 
bound  to  indemnify  the  defendant  for  in- 
dorsing the  disciiarged  agent's  draft,  which 
the  principal  refused  to  pay,  notwithstand- 
ing the  principal  had  honored  several  other 
drafts  drawn  by  the  agent  before  his  dis- 
charge and  indorsed  by  the  defendant.  Bau- 
douine  v.  Grimes,  64  Iowa,  370;  Groneweg  v. 
Kusworm,  75   Iowa,   237. 

The  underlying  principle  that  makes  a 
principal  liable  to  a  third  person  for  the 
acts  of  the  agent  done  within  the  scope  of 
his  authority  although  after  revocation,  but 
before  notice  thereof  has  been  brought  home 
to  third  persons  Vv'ho  had  formerly  dealt 
with  him,  is  that,  if  one  of  two  innocent 
purchasers  must  suffer,  the  loss  must  be 
borne  by  him  whose  acts  contributed  to 
bring  about  the  state  of  things  which  caused 
the  loss.  Caldwell  v.  Neil  Bros.,  21  La.  Ann. 
342,  99  Am.  Dec.  73S;  Story,  Ag.  §  S56; 
Walker  v.  Cassaway,  4  La.  Ann.  19,  50  Am. 
Dec.  551;  Maple  v.  Cussart,  53  Pa.  349,  91 
Am.  Dec.  214;  Stout  v.  Benoist,  39  Mo.  277,  90 
Am.  Dec.  466;  Ruiz  v.  Norton,  4  Cal.  355,  60 
Am.  Dec.   618. 

When  not  necessary:  Where,  however,  the 
agent  has  been  appointed  for  some  special 
act  only,  or  in  other  words,  where  he  is  a 
special  agent,  third  persons  have  no  right 
to  presume  that  his  authority  will  continue 
beyond  the  doing  of  that  act.  As  soon  as 
he  ha.s  performed  the  particular  act  author- 
ized, his  authority  thereby  ceases,  and  par- 
ties knowing  of  his  agency  have  knowledge 
of  this  fact.  In  case  of  special  agencies, 
th'jn  it  is  the  rule  that  notice  of  revocation 
of  authority  after  the  performance  of  the 
special  act  need  not  be  given  to  third  per- 
sons. Watts  V.  Kavanagh,  35  Vt.  34; 
Strachan  v.  Muxlow,  24  Wis.  21.  But  where 
the  revocation  is  made  before  the  special 
agency  has  been  completed,  notice  thereof 
should  be  given  to  third  persons  who  have 
h-ad  dealings  with  such  agent,  or  who  know 
of  the  agency,  the  same  as  in  general  agen- 
cies.— From  Clark  &  S.   Agency,   §   173b. 

7Ti.  See  5  C.  L.  73.  See,  also,  Clark  &  S. 
Agency,  457   et   oeq.;  898  et  seq. 

7G.     See  5  C.  L.  73. 

77.  Civ.  Code,  §  2304.  Nicholls  v.  Mapes 
[Cal.   App.]    82   P.   265.     The   maker  of  a  note 


may  authorize  another  as  agent  to  procure- 
extensions  of  the  time  for  the  payment 
tliereof,  and  such  an  extension  made  during 
the  life  of  the  note  is  not  the  service  of  an: 
action  within  the  meaning  of  Code,  §  3456. 
Iowa  Loan  &  Trust  Co.  v.  McMurrav  [lowal 
105   N.  T^^   361. 

78.  State  v.  Marley  [Conn.]  62  A.  85.  A 
broker  or  real  estate  agent,  authorize!  to 
buy  or  lease  premises,  presumptively  is  not 
authorized  to  employ  a  subbroker  or  sub- 
agent.  Southack  v.  Ireland.  109  App.  Div. 
45,  95  N.  Y.  S.  621;  Arbesfeld  v.  Tanenbaum, 
96  N.  Y.  S.  424.  Where  an  agent  employs 
another  to  assist  him  in  making  a  sale,  act- 
ing within  the  scope  of  his  authority,  and. 
then  accepts  the  services  and  acts  upon 
them  as  his  own,  there  is  no  attempted  dele- 
gation of  his  authority  as  agent.  Nichols  & 
Shepard  Co.  v.  Berning  [Ind.  App.]  76  N.  E. 
776. 

79.  Under  Gen.  St.  1902,  §§  2722,  2726,  for 
the  appointment  in  a  no-license  town  of  not 
more  than  5,000,  of  an  agent  to  sell  intoxi- 
cating liquors  for  specified  uses  only,  the 
appointment  by  him  of  suitable  subagents- 
is  necessary  to  carry  out  the  purposes  of 
the  statutes.  State  v.  Marley  [Conn.]  62  A. 
85. 

80.  Civ.  Code.  §  2368  (3).  Such  person  as. 
the  representative  of  factors  might  receive- 
goods  and  place  them  in  the  warehouse  for 
the  owner,  but  could  not  by  virtue  of  such 
representation,  store  them  in  his  own  name^ 
either  directly  or  indirectly.  Akron  Cereal 
Co.  V.   First  Nat.  Bank    [Cal.  App.]    84  P.   778„ 

81.  State  V.  Marley  [Conn.]  62  A.  85;  Sec- 
ond Nat.  Bank  v.  Adams  [Ky.]  93  S.  W.  671; 
Abrahams  v.  Revillon  Freres  [Wis.]  107  N. 
V*'.  656.  Powers  of  an  agent  are  prima  facie 
coextensive  ivith  the  business  intrusted  to- 
his  care.  Mange-Wiener  Co.  v.  Worshan*. 
Drug  Co.,   27  Pa.   Super.  Ct.   315. 

82.  The  agent  who  made  a  contract  foir 
the  drilling  of  a  w^ell  for  his  principal  could 
not.  without  further  authority,  authorize  its- 
abandonment.  Caughey  v.  Parker,  26  Pa. 
Super.   Ct.   289. 

83.  Wolff  V.  Wilson,  28  Pa.  Super.  Ct. 
511;  Peyton  v.  Old  Woolen  Mills  Co.  [Ky.I 
91  S.  W.  719;  Braxmar  v.  Stanton,  110  App. 
Div.  167,  96  N.  Y.  S.  1096;  Birkett  v.  I>ostal 
Telegraph-Cable  Co.,  107  App.  Div.  515,  94 
N.  Y.  S.  918;  Colloty  v.  Schuman  [N.  J.  Law] 
62  A.  186.  'Where  an  oil  and  gas  lease  stip— 
ulated  that  deposits  in  a  certain  bank  to  the 
credit    of    the   lessor    should    constitute    pay— 


72 


AGENCY  §  2A. 


7  Cur.  Law 


where  lie  accei^ts  an  order  taken  by  the  agent  and  profits  by  it.^*  The  rule  is  even 
more  important  with  the  agent  of  a  corporation  than  of  an  individual,  that  what 
he  does,  within  the  scope  of  the  business  intrusted  to  him,  his  principal  does  in  the 
eye  of  the  law.^^  So  long  as  the  agent  acts  merely  as  such,  his  acts,  legally  speak- 
ing, are  the  acts  of  his  principal,^®  and  if  a  contract  so  made  is  performed  at  the 
principal's  place,  it  is  governed  by  that  law  *^  and  he  is  entitled  to  the  benefit  of  a 
contract  avowedly  made  by  his  agent  in  his  behalf,  as  against  any  claimant  through 
the  agcnt.^^  A  judgment  in  a  suit,  wherein  an  agent  ha^ang  authority  is  a  party, 
is  binding  on  the  principal.^''  Where  the  authority  of  an  agent  is  unwritten  and 
express  oral  authority  is  not  satisfactorily  shown,  such  authority  may  be  implied 
from  acts  and  circumstances  shown.^"  While  such  a  new  promise  to  pay  a  note  as 
will  arrest  the  running  of  the  statute  of  limitations  will  be  inferred  from  a  payment 
made  by  an  agent  having  express  authority  to  do  so,"^  3'et  such  authority  cannot  be 
implied. ^^ 

Declarations  or  admissions  of  the  agent,  made  without  authority,  or  as  to  mat- 
ters outside  the  scope  of  his  authority,  do  not  bind  the  principal,^^  nor  do  those  made 
or  done  while  acting  for  another  not  for  the  principal,®*  nor  those  made  to  some 
one  else  than  him  who  seeks  to  rely  on  them,®^  but  declarations  and  admissions 
within  the  agent's  authority  are  binding  ^"^  when  made  during  the  continuance  of  the 


ment  of  rent,  the  acceptance  of  snch  a  de- 
posit by  the  bank  after  the  expiration  of  the 
lease,  without  any  notice  from  lessor  not 
to  do  so,  constituted  a  payment  to  the  les- 
sor. American  V\"indow  Glass  Co.  v.  Indiana 
Natural  Gas  &  Oil  Co.  [Ind.  App.]  76  N.  E. 
1006.  V^'here  a  mortgagee  of  real  estate  as- 
signed the  mortgage,  guarantying  its  pay- 
ment, and  afterward  collected  the  principal 
and  interest  for  which  it  failed  to  account, 
the  evidence  was  held  sufficient  to  show  that 
the  mortgagee  -vvas  Its  assignee's  agent  and 
the  payments  made  to  it  satisfified  the  mort- 
gage.    Pine  V.  Mangus  [Neb.]   107  N,  W.   222. 

84.  He  is  bound  by  his  agent's  represen- 
tations. Rheinetrom  v.  Elk  Brewing  Co.,  82 
Pa.  Super.  Ct.  519.  Payment  to  an  author- 
ized agent  is  binding  on  the  principal,  even 
though  the  agent  fails  to  pay  over  the 
money.  Fayetteville  V\'agon,  Wood  &  Lum- 
ber Co.  V.  Kenefick  Const.  Co.  [Ark.]  SS  S. 
"W.  1031. 

8.5.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]   105  N.  W.   828. 

86.  Where  a  lease  was  executed  by  the 
agent  in  the  name  and  under  the  seal  of  the 
principal,  it  was  the  principal's  act,  and  he 
could  sue  for  rents  thereon.  Cochran  v. 
MacRae,   98  N.  Y.   S.   852. 

87.  The  fact  that  payment  on  an  order 
for  the  purchase  of  stock  might  be  paid  to 
the  agent  in  the  state  where  the  order  was 
given,  did  not  prevent  the  contract  from  be- 
ing one  of  the  state  where  the  order  was 
executed  by  the  principal.  Douglass  v. 
Paine  [Mich.]  12  Det.  Leg.  N.  527,  104  N.  W. 
781. 

88.  Where  one  is  employed  by  another  to 
procure  an  option  on  property,  and  such  op- 
tion Is  obtained  in  the  agent's  own  name, 
but  on  the  distinct  understanding  with  the 
owner  that  it  was  procured  for  the  em- 
ployer, the  latter  Is  entitled  to  the  benefit  of 
the  option  as  against  the  agent's  assignee. 
Henry  v.  Black   [Pa.]   63   A.  250. 

8».  Judgment  in  forcible  entry  and  de- 
tainer    proceedings,     where     defendant     was 


shown  to  have  acted  as  agent,  held  conclu- 
sive against  the  principal.  Jacob  v.  Town  of 
Ovster  Bay,  109  App.  Div.  630,  96  N.  T.  S. 
626. 

90.  Anglo-Californian  Bank  v.  Cerf,  147 
Cal.  384,  81  P.  1081.  V\^here  the  owner  of  a 
suit  case  knew  of  the  custom  of  an  express 
company  to  limit  its  liability  for  loss  of 
goods,  and  authorized  his  agent  to  deliver 
the  suit  case,  pay  charges  and  take  a  re- 
ceipt, the  agent  had  authority  to  assent  to 
the  usual  limitation.  Brunner  v.  Piatt,  99 
N.  T.   S.   526. 

91.  Wanamaker  v.  Plank,  117  111.  App. 
327. 

92.  The  mere  holder  of  collateral  security 
placed  in  his  hands  at  the  time  of  the  exe- 
cution of  the  note  secured  by  it  has  no  such 
authority  unless  expressly  conferred.  Wan- 
amaker V.   Plank,  117   111.  App.   327. 

93.  Thompson  v.  Murphy  [W.  Va.]  53  S. 
E.  908;  Shoemaker  v.  Commercial  Union 
Assur.  Co.  [Neb.]  106  N.  W.  316.  An  attor- 
ney holding  a  claim  for  collection  cannot 
bind  the  owner  of  the  claim  by  admissions 
either  express  or  implied  and  a  failure  to 
answer  a  letter  does  not  make  it  evidence 
of  the  admission  of  assertions  contained 
therein.  Irwin  v.  Buffalo  Pitts  Co.,  39  Wash. 
346,  81  P.  849.  See,  also,  Clark  &  S.  Agency, 
1023. 

84.  A  lineman  of  an  electric  light  com- 
pany, -while  acting  at  a  fire  under  direction 
of  city  authorities  and  in  compliance  with 
an  ordinance,  cannot  render  the  company 
liable  by  his  acts  and  words,  in  the  absence 
of  special  authority.  New  Omaha  Thomson- 
Houston  Elec.  Light  Co.  v.  Anderson  [Neb.] 
102   N.  W.  89. 

95.  Agents'  statements  to  one  person  do 
not  bind  the  principals  as  to  another  a 
stranger.  Trammell  &  Lane  v.  J.  M.  Guffey 
Petroleum  Co.    [Tex.  Civ.  App.]   94   S.  W.   104. 

96.  Fitzgerald  v.  Kimball  Bros.  Co.  [Neb.] 
107  N.  W.  227.  In  an  action  for  false  repre- 
sentations in  the  sale  of  goods,  the  exclu- 
sion of  evidence  as  to  the  agent's  represen- 


7  Cur.  Law. 


AGENCY  §  2A. 


73 


agency  and  in  regard  to  a  transaction  tlicn  in  hand."  Statements  made  by  an  agent 
in  soliciting  persons  to  engage  in  his  principal's  employ,  where  a  written  contract 
is  entered  into,  form  no  part  of  the  contract."^ 

Evidence  and  proof s.^^ — Proof  of  the  agency,  whether  express  of  implied  must 
be  clear  to  l)ind  the  principal,^  as  where  agents'  declarations  or  admissions  are  relied 
upon,-  and  should  precede  proof  of  the  acts  or  statements 'of  the  agent.^  The  pre- 
liminary question  of  the  existence  of  the  agenc}',  before  a  conversation  with  the 
alleged  agent  can  be  given  in  evidence,  is  one  on  which  the  finding  of  the  trial  judge 
is  conclusive,  unless  the  finding  is  not  warranted  by  the  facts  as  matter  of  law.*  The 
authority  of  an  agent  may  be  shown  by  the  letters  of  his  principal.^  The  extent  of 
an  agent's  authority  cannot  be  showTi  by  his  declarations  or  admissions,^  but  his 
admissions  or  declarations  dui'ing  the  transaction  of  business  for  his  principal  and 


tations  in  inducing  the   sale   was   reversible 
error.     Romano  v.   Brooks    [Ala.]    29  So.    213. 

97.  Peyton  v.  Old  Woolen  Mills  Co.    [Ky.] 
91  S.  W.   719. 

98.  Nielson    v.    Northeastern    Siberian    Co. 
[Wash.]   82  P.  292. 

99.  See  5  C.  L.  75. 

1.  McCune  v.  Badger  [Wis.]  105  N.  W. 
667.  The  general  rule  is  that  when  a  con- 
tract made  by  an  agent  is  relied  on,  the  au- 
thority of  the  agent  must  be  shown.  Ra- 
leigh &  G.  R.  Co.  V.  Pullman  Co.,  122  Ga. 
700,  50  S.  E.  1008.  One  cannot  assume  that 
another  is  the  agent  of  the  owner  of  a  mort- 
gage, pay  the  principal  and  interest  on  such 
mortgage  and  sustain  a  bill  for  its  dis- 
charge. Ward  V.  Trustees  of  New  England 
Southern  Conference  of  M.  E.  Church  [R.  I.] 
61  A.  651.  In  the  absence  of  evidence  to  the 
contrary,  checks  representing  advancements 
to  plaintiff  and  signed  by  an  individual  were 
regarded  involving  individual  transactions 
only,  although  the  individual  was  secretary 
and  treasurer  of  defendant  corporation. 
Sheldon  Canal  Co.  v.  Miller  [Tex.  Civ.  App.] 
90  S.  W.  206.  A  street  railroad  company 
could  not  be  held  liable  for  the  compensa- 
tion of  a  physician  employed  by  its  claim 
agent  to  attend  an  injured  passenger,  in  the 
absence  of  any  showing  of  his  authority  to 
employ  a  physician.  Weldon  v.  Traction  Co., 
27  Pa.  Super.  Ct.  257.  A  teacher  in  a  pri- 
vate school  who  was  employed  by  an  inde- 
pendent contractor,  to  whom  the  proprietor 
had  let  a  department,  had  no  cla,im  against 
the  proprietor  of  the  school  for  her  services. 
Coltrane  v.  Peacock  [Tex.  Civ.  App.]  91  S. 
W.  841.  One  may  show  that  alleged  agent 
was  not  such  by  showing  the  contract  with 
him.     Quale  v.  Hazel  [S.  O.]  104  N.  W.  215. 

In  an  action  against  a  building  and  loan 
association  on  a  guaranty  made  by  its  so- 
licitor that  stock  would  mature  in  72 
months,  the  burden  was  on  plaintiff  to  show 
that  the  guaranty  was  within  the  scope  of 
his  authority.  Ebersole  v.  Southern  Bldg.  & 
Loan  Ass'n    [Ala.]    41   So.    150. 

2,  Fitzgerald  v.  Kimball  Bros.  Co.  [Neb.] 
107  N.  W.  227.  A  conversation  with  an 
agent  cannot  be  given  in  evidence  as  against 
his  principal,  until  the  agency  is  clearly  es- 
tablished. Dexter  v.  Thayer,  189  Mass.  114, 
75  N.  E.  ^23.  The  agent's  admission  or  rep- 
resentation as  to  the  purpose  for  which  he 
borrowed  money  is  not  evidence  against  his 
principal,  in  the  absence  of  proof  of  the 
agent's  authority.  Thompson  v.  Murphy  [W. 
Va.]  53  S.  E.  908.  An  attorney's  receipt  to  a 
debtor  is   not   evidence   against   the   creditor. 


unless  the  fact  that  he  yrKS  the  attorney  of 
the  creditor  is  shown.  Payment  to  an  at- 
torney held  not  to  have  been  payment  to  the 
bank.  Bank  of  Batesville  v.  Maxey  '[Ark.] 
88  S.  W.  968.  A  vendee  could  not  rescind  a 
contract  induced  by  fraudulent  representa- 
tions, upon  a  tender  to  an  innocent  party, 
without  showing  the  agency  of  the  party 
negotiating  the  sale.  Bromfield  v.  Denton 
[N.  J.  Err.  &  App.]  61  A.  378.  In  an  action 
on  a  contract  alleged  to  have  been  made 
with  defendant's  agents  in  his  behalf,  nei- 
ther the  contract,  nor  the  agents'  letters, 
declarations  or  acts  were  admissible,  until 
the  agency  had  been  proved.  Fifer  v.  Clear- 
field &  Cambria  Coal  &  Coke  Co.  [Md.]  62  A. 
1122. 

3.  While  the  better  practice  is  to  require 
proof  of  agency  before  admitting  the  dec- 
larations of  the  alleged  agent,  yet  where 
there  was,  in  the  whole  evidence,  some  tes- 
timony from  which  the  agency  might  be 
inferred  and  the  object  was  not  so  much  to 
prove  the  agency  as  to  show  who  effected 
the  sale,  a  variance  from  the  order  of  evi- 
dence was  not  reversible  error.  Indiana 
Fruit  Co.  V.  Sandlin  [Ga.]   54  S.  E.  65. 

4.  Finding  sustained.  Dexter  v.  Thayer, 
189  Mass.  114,  75  N.  E.  223.  The  court  must 
be  satisfied  that  the  agency  has  been  shown, 
at  least  prima  facie,  before  the  acts  or  dec- 
larations of  the  agent  can  be  shown.  Jack- 
son v.  American  Tel.  &  Tel.  Co..  139  N.  C. 
347,  51  S.  E.  1015.  The  fact  that  defendant 
in  an  action  by  an  agent  for  commissions 
held  out  a  certain  party  to  be  its  sales  man- 
ager, v,as  sufficient  to  make  his  admissions 
of  defendant's  liability  admissible  in  evi- 
dence, without  further  proof  as  to  his  duties 
as  such.  Garfield  v.  Peerless  Motor  Car  Co., 
189  Mass.   395,  75  N.  E.  695. 

5.  Peycke  v.  Shinn    [Neb.]    107  N.   "W.   386. 

6.  "SV^eldon  v.  Traction  Co.,  27  Pa.  Super. 
Ct.  257;  Peyton  v.  Old  Woolen  Mills  Co. 
[Ky.]  91  S.  W.  719;  Buskirk  v.  Talcott,  96 
N.  Y.  S.  714;  John  Gund  Brewing  Co.  v.  Pe- 
terson [Iowa]  106  N.  W.  741;  McCune  v.  Bad- 
ger [Wis.]  105  N.  W.  667.  Agent's  declara- 
tions as  to  conversation  with  his  principal 
by  telephone  not  admissible  to  show  author- 
ity. Fitzgerald  v.  Kimball  Bros.  Co.  [Neb.] 
107  N.  W.  227.  Under  Civ.  Code,  §  2319,  de- 
claring an  agent's  authority  to  make  repre- 
sentations not  including  the  terms  of  his 
authority,  tlie  declaration  of  one  claiming 
to  be  an  agent  is  insuificient  to  .show  the  ex- 
tent of  authority.  Pease  v.  Fink  [Cal.  App.] 
85  P.   657. 
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within  the  scope  of  the  agency,  when  made  in  relation  to  sncli  business,  are  admis- 
sible as  part  of  tlie  res  gestie/  Decisions  on  inferences  to  be  drawn  from  particular 
facts  are  collected  below.^ 

(§2)  B.  Apparent  anthoriiy  and  unauthorized  or  wrongful  ads  of  agent; 
t^rts.^ — Acts  of  an  agent  within  the  apparent  scope  of  his  authority  are  binding  on 
the  principal,"  and  limitations  of  the  agent's  authority  not  brought  to  the  kno\\l- 
edge  of  third  persons  do  not  affect  them.^^  But  if  such  limitations  are  known  to 
the  third  party,  the  principal  is  not  bound  beyond  the  authority  actually  con- 
ferred; ^^  arid  where  the  act  is  one  which  requires  the  agent's  authority  to  be  in  writ- 


7.  Fitzg-erald  v.  Kimball  Bros.  Co.  [Neb.] 
107  N.  W.  227;  Peyton  v.  Old  Woolen  Mills 
Co.    [Ky.]   91  S.  W.  719. 

8.  Evidence  that  defendant,  through  its 
agent,  paid  claims  for  harvesting-  sug-ar 
beets,  was  not  admissible,  to  show  the 
agent's  authority  in  reference  to  plaintiff's 
claim  for  rent  of  the  land  where  they  grew. 
Wierman  v.  Bay  City-Michigan  Sugar  Co. 
[Mich.]  12  Det.  Leg.  N.  833,  106  N.  W.  75. 
Proof  of  a  loan  made  to  an  agent  on  behalf 
of  his  principal  is  no  evidence  that  the  prin- 
cipal received  the  money.  Thompson  v. 
Murphy  [W.  Va.]  53  S.  E.  908.  Proof  of  au- 
thority to  make  a  contract  for  putting  down 
a  well  was  no  evidence  of  an  agent's  au- 
thority to  consent  to  its  abandonment. 
Caughey  v.  Parker,  26  Pa.  Super.  Ct.  289. 
Evidence  relating  to  the  employment,  by  a 
claim  agent  of  a  traction  company,  of  a  phy- 
sician to  attend  a  number  of  persons  in- 
jured in  an  accident  does  not  show,  or  tend 
to  show,  a  general  authority.  Especially 
where  the  compensation  of  such  surgeon 
was  included  in  the  settlements  for  damages 
as  part  of  the  consideration.  Weldon  v. 
Traction  Co.,  27  Pa.  Super.  Ct.  257.  While 
proof  of  an  agent's  authority  to  receive  rent 
does  not  show  authority  to  renew  a  lease, 
such  a  fact  is  a  circumstance  to  be  consid- 
ered, when  the  right  to  renew  a  lease  is 
contested.  Noble  v.  Burney  [Ga.]  53  S.  E. 
463.  Mere  rumor  or  common  belief  that  an 
agent  has  authority  to  do  a  particular  act 
Is  not  of  itself  evidence  thereof.  Thompson 
V.  Murphy  [W.  Va.]  3  S.  E.  908.  The  fact 
that  a  person  has  immediate  charge  of  cattle 
at  the  time  of  their  delivery  for  shipment 
is  not  conclusive  evidence  of  his  authority 
to  sign  the  owner's  name  to  a  shipping  con- 
tract. Atchison,  etc.,  R.  Co.  v.  Watson 
[Kan.]  81  P.  499.  Nor  is  the  carrier  justified 
in  assuming  his  authority,  where  an  oral 
contract  of  shipment  has  already  been  made. 
Id.  Evidence  of  alleged  agent's  authority 
to  bind  defendant  held  insufficient.  Naugh- 
ton  Co.  V.  American  Horse  Exch.,  97  N.  Y.  S. 
387. 

9.  See  5  C.  L.  75.  As  to  torts  of  agents, 
see  Clark  &  S.  Agenoy,  1066.  As  to  apparent 
authority,   see  Id.,   1000. 

10.  Grand  Rapids  Elec.  Co.  v.  "Walsh  Mfg. 
Co.  [Mich.]  105  N.  W.  1;  Peyton  v.  Old 
Woolen  Mills  Co.  [Ky.]  91  S.  Vv'.  719;  CaU- 
fornia  Development  Co.  v.  Yuma  Valley 
Union  and  Water  Co.  [Ariz.]  84  P.  88. 
Evidence  of  acts  of  defendant's  general 
agent  held  admissible  to  prove  his  member- 
ship in  a  firm  indebted  to  plaintiff.  Peyton 
V.  Old  Woolen  Mills  Co.  [Ky.]  91  S.  W.  719. 
Letters  sent  to  the  attorney  of  the  mort- 
g-agor,  by  the  agent  of  the  mortgagee  having 
charge   of   the   note   and    mortgage,    must    be 


deemed  as  sent  to  the  mortgagor  by  the 
mortgagee.  Mabb  v.  Stewart,  147  Cal.  413, 
81    P.    1073. 

11.  Mabb  v.  Stewart,  147  Cal.  413.  81  P. 
1073;  Abrohams  v.  Revillon  Freres  [Wis.] 
107  N.  W.  656;  Reynolds  v.  Chicago,  B.  &  Q. 
R.  Co.,  114  Mo.  App.  670,  90  S.  W.  100;  Rob- 
ert Buist  Co.  V.  Lancaster  Mercantile  Co. 
[S.  C]  52  S  .B.  789.  A  letter  written  to  an 
attorney  must  be  regarded  as  giving  him 
such  authority  as  it  purports  to  give  on  its 
face,  so  far  as  he  acts  upon  it  in  his  trans- 
actions v/ith  those  who  have  no  knowledge 
of  his  principal's  secret  intentions.  Mabb  v. 
Stewart,  147  Cal.  413,  81  P.  1073.  Having 
ascertained  the  general  character  or  scope 
of  the  agency,  the  party  is  authorized  to 
rely  upon  the  agent's  having  sucli  powers  as 
naturally  belong  to  such  character  and,  in 
tlie  absence  of  circumstances  putting  him 
upon  inquiry,  is  not  bound  to  inquire  for  se- 
cret qualifications  or  limitations  of  his  ap- 
parent powers.  Grand  Rapids  Elec.  Co.  v. 
Walsh  Mfg.  Co.  [Mich.]  105  N.  W.  1.  Where 
the  principal  delivered  a  piano  to  its  agent 
to  sell  on  commission,  the  purchaser  ac- 
quired title,  regardless  of  limitations  of  the 
agent's  authority  of  which  the  purchaser  had 
no  notice.  Chickering-Chase  Bros.  Co.  v. 
Moulton  [Iowa]  107  N.  W.  434.  And  even 
if  the  third  party  took  the  piano  as  security 
for  a  loan  of  money  to  the  agent,  his  right 
of  possession  would  be  good  as  against  the 
principal,  if  he  had  no  notice  that  the  agent 
was  not  the  owner  with  unlimited  power  of 
sale.  Id.  An  instruction  to  an  agent  of  a 
corpoiation  not  to  lease  a  dredge,  unless  it 
•was  insured,  was  a  limitation  on  his  appar- 
ent power  not  binding  on  the  lessor,  unless 
it  was  disclosed  to  him.  California  Devel- 
opment Co.  V.  Yuma  Valley  Union  Land  & 
Water  Co.  [Ariz.]  84  P.  88.  "Where  a  prin- 
cipal turned  over  property  to  an  agent  to 
sell,  under  an  unrecorded  contract  reserving 
title,  and  the  agent  turned  it  over  to  one  of 
his  creditors  to  sell  and  apply  on  his  indebt- 
edness to  him  and  the  others,  they  having 
no  notice  of  the  reservation  of  title,  the 
principal  could  not  recover  the  property  by 
replevin.  Parry  Mfg.  Co.  v.  Lowenberg  & 
Co.  [Miss.]  41  So.  65.  It  is  within  the  scope 
of  the  apparent  authority  of  a  salesman  to 
the  retail  trade  to  make  a  sale  on  condition 
that  the  goods  need  not  be  paid  for  until 
sold,  and  in  the  absence  of  any  notice  of 
limitation  of  the  salesman's  authority,  such 
condition  will  bind  the  principal.  Patton- 
Worsham  Drug  Co.  v.  Stark  [Tex.  Civ.  App.] 
13   Tex.   Ct.   Rep.   979,   89   S.   W.   799. 

12.  Where  the  pov.'ers  of  an  agent  of  a 
life  insurance  are  defined  and  limited  in  ex- 
press terms  embodied  in  the  applicatiot>. 
signed  by  the  insured,  the  latter  cannot  hold 
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ing,  the  party  dealing  with  him  must  take  notice  of  tliat  fact  and  is  bound  by  any 
limitations  in  the  written  authority.^^  Persons  dealing  with  agents  of  limited  pow- 
ers must  generally  inquire  as  to  the  extent  of  their  authority,^*  and  are  chargeable 
with  knowledge  thereof.^^  Persons  dealing  with  an  agent  are  warranted  in  de- 
ducing the  scope  of  his  apparent  authority  from  the  business  he  is  permitted  to  con- 
duct ^^  or  the  manner  in  which  he  is  permitted  to  conduct  it/'  although  the  prin- 
cipal did  not  know  of  the  agent's  course  and  manner  of  doing  Ijusiness/^  and  a 
principal  may  so  conduct  his  business  through  an  agent  as  to  become  liable  for  the 
acts  of  the  agent  outside  of  his  express  or  actual  authority. ^°  The  scope  of  an 
agent's  authority  may  be  inferred  from  the  nature  of  his  agenc}'.^"     If  the  principal 


the  company  to  any  contract  beyond  the 
scope  of  the  agent's  express  authority. 
Deming  Inv.  Co.  v.  Shawnee  Fire  Ins.  Co. 
[Okl.]  83  P.  91S.  Where  a  purchaser  sig-ns 
a  written  order  for  goods,  reciting  that 
there  is  no  oral  agreement  witli  the  sales- 
man aside  from  the  order,  he  has  notice  tliat 
the  salesman  has  no  authority  to  make  such 
agreements,  and  tlie  principal  is  not  bound 
by  any  oral  agreeinent,  unless  informed 
thereof  before  shipment.  Fulton  v.  Sword 
Medicine  Co.  [Ala.]  40  So.  393.  The  decla- 
ration of  an  agent  empowered  to  lease  a 
dredge  that  he  would  not  accept  it  unless 
insured  does  not  import  want  of  authority 
to  lease  it  unless  it  -was  insured.  California 
Development  Co.  v.  Yuma  Valley  Union  Land 
&  TVater  Co.  [Ariz.]  S4  P.  S8.  Where  an 
agent,  liaving  wagons  to  sell  for  his  princi- 
pal, delivered  one  to  a  party  having  knowl- 
edge of  the  agency,  in  payment  of  an  indi- 
vidual debt,  the  principal  could  recover  the 
price  thereof  from  the  purchaser.  Miller  v. 
Springfield  Wagon  Co.  [Ind.  T.]  89  S.  W. 
1011. 

13.  Authority  to  sell  real  estate  required 
to  be  in  writing  under  statue  of  frauds. 
Frahm   v.    Metcalf    [Neb.]    106   N.   'W.    227. 

14.  Grand  Rapids  Elec.  Co.  v.  Walsh  Mfg. 
Co.  [Mich.]  105  N.  W.  1;  Reid  v.  Alaska 
Packing  Co.  [Or.]  S3  P.  139;  Moore  v.  Skyles 
[Mont.]  82  P.  799;  Buskirk  v.  Talcott,  196 
N.  Y.  S.  714.  Third  parties  dealing  with  a 
commercial  traveler  are  bound  at  their  peril 
to  acertain  his  real  power.  Moon  Bros.  Car- 
riage Co.  V.  Devenish  [Wash.]   85  P.  17. 

15.  Reid  v.  Alaska  Packing  Co.  [Or.]  83 
P.  139.  One  who  had  knowledge  that  cer- 
tain horses,  intrusted  to  an  agent  for  sale, 
were  boarded  at  a  livery  stable  at  the  own- 
er's expense,  and  knowledge  of  the  agency, 
but  made  no  inquiries  as  to  tlie  agent's  au- 
thority, was  held  to  have  knowledge  that 
the  agent  could  not  excliange  them  for  other 
horses.  Jones  v.  Richards,  98  N.  Y.  S.  698. 
A  person  is  bound  to  know  that  a  selling 
agent  has  no  implied  authority  to  sell  his 
principal's  goods  for  other  goods  or  work 
to  be  furnished  the  agent  on  his  personal 
account.      Hook    v.    Crowe    [Me.]    61    A.    1080. 

16.  Grand  Rapids  Elec.  Co.  v.  T^^alsh  Mfg. 
Co.  [Mir>h.]  105  N.  W.  1.  Where  a  party 
placed  funds  in  the  hands  of  another  to  in- 
vest and  also  assigned  and  executed  mort- 
gages to  raise  more  m.oney  to  invest,  which 
mortga.ges  she  placed  in  the  agent's  hands 
who  Slid  and  delivered  them  to  defendant, 
defendant  was  entitled  to  assume  the  agent's 
authority  to  complete  the  transaction. 
James  v.  Lewis,  189  Mass.  134,  75  N.  E.  217. 
Where  a  party  had  been  manager  of  a  hotel 


and  was  employed  as  assistant  manager, 
without  any  apparent  restrictions,  and  was 
actively  engaged  in  managing  the  opera- 
tions and  business  of  the  hotel,  apparent 
authority  on  his  part  to  inake  a  contract  for 
services  was  shown.  Grand  Pacific  Hotel 
Co.  V.   Pinkerton,   217   111.   61,   75  N.   E.   427. 

17.  Eggleston  V.  Advance  Thresher  Co 
[Minn.]  104  N.  W.  891;  Peyton  v.  Old  "^^oolen 
Mills  Co.  [Ky.]  91  S.  W.  719.  Where  one- 
engaged  in  buying  and  selling  cotton  al- 
lowed an  employe  to  transact  his  business 
through  brokers,  to  draw  checks  for  inci  • 
dental  expenses  and  to  honor  drafts,  and  to 
manage  affairs  in  his  absence  generally,  it 
was  held  to  establish  prima  facie  authority 
on  the  employe's  part  to  deal  witli  a  broker 
in  his  employer's  name  and  to  render  him 
liable  for  a  loss.  Norden  v.  Duke,  99  N.  Y. 
S.  30.  Where  an  agent  having  authority  to 
sell  only  for  cash  or  secured  notes  took  per- 
sonal property  in  part  payment,  and  the  con- 
tract was  rescinded  by  mutual  consent  but 
the  property  was  not  returned,  held  that  the 
manner  of  conducting  the  business  as  ap- 
peared from  the  evidence  was  such  as  to 
render  the  principal  li.-^ble  for  the  agent's 
act.  Eggleston  v.  Advance  Thresher  Co. 
[Minn.]    104   N.    W.    891. 

IS.  Eggleston  v.  Advance  Thresher  Co. 
[Minn.]    104  N.  W.   891. 

19,  Eggleston  v.  Advance  Tlireshe!r  Co. 
[Minn.]  104  N.  W.  891,  following  Columbia 
Mill  Co.  v.  Bank,  52  Minn.  224,  53  N.  W^.  1061. 
Evidence  held  not  to  bring  tlie  case  withia 
the  rul-  laid  dovrn  in  Columbia  Mill  Co.  v. 
Bank,  52  Minn.  224,  53  N.  W.  1061;  Barton- 
Parker  Mfg.  Co.  V.  Y>'ilson  [Minn.]  104  N.  W. 
968.  Wliile  an  agent  to  receive  payments  is 
usually  authorized  to  take  cash  only,  yet 
when  there  has  been  a  long  course  of  deal- 
ing and  payments  have  been  received  ac- 
cordingly, if  the  agent  is  alone  known  and 
is  supposed  to  be  the  principal,  his  receipt 
of  payment  otherwise  than  in  cash  binds  the 
principal.  Payment  of  note  and  mortgage 
in  grain  held  binding.  Dusenberry  v.  Mc- 
Dole  [Wash.]  85  P.  40.  TxHiile  a  freight 
agent  generally  cannot  bind  his  principal  by 
an  agreement  to  ship  freifrht  beyond  its  own 
line,  yet  if  it  is  shown  that  the  company  has 
engaged  in  carrying  freight  beyond  its  own 
line,  the  local  agent's  power  to  make  a  con- 
tract therefor  might  be  implied  from  the 
course  of  business.  Gulf,  etc.,  R.  Co.  v. 
Jackson  [Tex.]  14  Tex.  Ct.  Rep.  100,  89  S.  W. 
968. 

20.  By  conferring  on  one  of  its  officers 
the  title  of  "general  manager,"  a  railroad 
company  holds  him  out  to  the  world  as 
having  power  to  make  a   contract  to   repair 
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be  a  foreign  corporation  such  power  is  apparent  as  will  render  practicable  the  trans- 
action of  business  without  submission  of  minor  details  to  the  principal.^^  The  doc- 
trine of  the  ostensible  authority  of  an  agent,  being  grounded  on  estoppel,  can  be 
invoked  only  by  such  as  have  dealt  with  the  agent  on  the  faith  of  such  authority.-^ 

Evidence  and  questions  of  fact.-^ — x\pparent  authority  may  be  shown  l^y  prov- 
ing a  custom/*  or  ratifications  by  the  principal  of  similar  acts  by  the  agent.-^  The 
question  of  the  agent's  apparent  authority,  iinder  all  the  circumstances  of  the  case 
is  usually  one  of  fact.^^ 

Unauthorized  and  tortious  ads.-'' — Acts  of  an  agent  without  the  scope  of  his 
authority  will  not  bind  his  principal,^*  unless  ratified  by  him ;  -^  and  where  the 


a  sleeping-  car  used  on  its  line.  Raleigh  & 
G.  R.  Co.  V.  Pullman  Co.,  122  Ga.  700,  50  S. 
E.  1008.  A  railroad  company,  by  placing  an 
agent  in  charge  of  its  local  business  and 
empowering  him  to  contract  for  the  ship- 
ment of  freight,  holds  him  out  to  the  public 
as  having  authority  to  contract  with  refer- 
ence to  all  tlae  necessary  and  usual  details 
of  the  business,  and  within  sucli  range  he 
becomes  a  general  agent.  Gulf,  etc.,  R.  Co. 
V.  Jackson  [Tex.]  14  Tex.  Ct.  Rep.  100,  89 
S.  W.  968.  A  manager  who  had  sole  charge 
of  a  branch  factory  and  its  business,  em- 
ploying hands  and  customarily  making  an 
annual  contract  -with  a  traveling  salesman, 
had  apparent  authority  to  renew  such  con- 
tract. Thomas  v.  International  Silver  Co., 
48  Misc.  509,  96  N.  Y.  S.  218.  Nothing  ap- 
pearing to  the  contrary,  it  is  presumed  that 
an  agent  who  is  intrusted  with  receiving 
messages  for  transmission  has  authority  to 
bind  his  company  by  an  agreement  as  to  the 
time  of  sending  a  message,  even  to  the  ex- 
tent of  disregarding  the  regulations  as  to 
the  liours  of  opening  and  closing  the  receiv- 
ing office.  Western  Union  Telegraph  Co.  v. 
Merrill  [Ala.]  39  So.  121.  Held  that  plaintilT 
was  justified  in  believing  that  defendants' 
selling  and  purchasing  agent  and  buyer  had 
authority  to  contract  for  furs  for  future 
delivery.  Abrohams  v.  Revillon  Preres 
[Wis.J  107  N.  W.   656. 

21.  California  Development  Co.  v.  Tuma 
Valley  Union  Land  &  Water  Co.  [Ariz.]  84 
P.   88. 

22.  Fike  v.  Ott    [Neb.]    107   N.  W.  774. 

23.  See  5  C.  L.  77. 

24.  In  a  suit  upon  a  specialty,  evidence 
of  uniform  custom  of  transacting  business 
with  the  public  with  reference  to  the  mat- 
ter in  dispute  is  admissible,  when  intro- 
duced for  the  purpose  of  sliowing  an  agent's 
authority  to  make  the  contract  in  question 
on  behalf  of  his  principal.  Pullman  Co.  v. 
Willett,  7  Ohio  C.  C.    (N.   S.)    173. 

25.  Authority  of  a  railroad  ticket  agent 
to  reserve  berths  of  a  sleeping  car  company 
for  passengers  on  a  train  may  be  proved 
by  showing  prior  ratification  of  reservations 
made  under  similar  circumstances  by  such 
agent.  Pullman  Co.  v.  Willett.  7  Ohio  C.  C. 
(N.  S.)  173.  A  purchase  by  a  principal  and 
on  his  own  credit  of  goods  selected  by  his 
agent  Is  no  authority  for  subsequent  sales 
to  the  agent  alone  on  tlie  principal's  credit. 
Copen  V.  Mincoff,   96  N.  Y.'  S.   411. 

26.  The  legitiinate  powers  of  a  general 
agent,  in  the  absence  of  known  limitations, 
must  depend  largely  upon  the  circumstances 
of  each  particular  case  and  usually  present 
questions  of  fact  for  the  jury.     Grand  Rap- 


ids Klec.  Co.  v.  "Walsh  Mfg.  Co.  [Mich.]  105 
N.  W.  1.  Whether  an  insurance  agent  was 
autliorized  to  make  an  agreement  for  the 
surrender  of  three  policies  and  the  issue  of 
a  new  policy  for  a  greater  amount,  upon 
payment  of  an  agreed  premium,  was  held  to 
be  a  question  of  fact  under  the  circum- 
stances of  the  case.  Michigan  Mut.  Life  Ins. 
Co.  v.  Vierra,  116  111.  App.  47  6.  Where  a 
clerk  in  a  broker's  office  conducted  business 
for  a  customer,  ostensibly  on  the  broker's 
advice,  gnd  purchased  stocks  for  lier,  which 
he  appropriated,  it  was  held  to  be  a  ques- 
tion for  the  jury,  under  all  the  circum- 
stances, whether  his  employers  had  vested 
him  with  apparent  authority.  Merkel  v. 
Lazard,  99  N.  Y.  S.  686.  Where  an  agent 
conducted  a  branch  office  for  the  plaintiff, 
using  letter  heads  and  bill  heads  furnished 
by  plaintiff  with  the  agent's  name  thereon 
designated  as  "agent,"  where  one  of  the  let- 
ter heads  was  used  in  soliciting  defendant's 
order  and  the  bill  which  defendant  paid  was 
made  up  by  plaintiff  for  presentation  to  de- 
fendant who  paid  it  to  the  agent,  the  ques- 
tion of  whether  the  agent  had  authority  to 
collect  money  w^as  a  quesion  of  fact  and  not 
of  law.  Pleld  v.  "^^alker,  2  App.  D.  C.  486. 
On  conflicting  evidence  as  to  the  limitation 
of  authority,  it  was  error  to  charge  tliat  the 
agent  was  without  authority.  Robert  Buist 
Co.  V.  Lancaster  Mercantile  Co.  [S.  C]  52 
S.   E.    7S9. 

Sufficiency  of  evidence:  Held  that,  under 
the  evidence,  the  agent  was  more  than  a 
mere  traveling  salesman,  and  had  autliority 
to  allow  a  trade  discount.  Smith  Table  Co. 
V.  Madsen  [Utah]  84  P.  885.  Evidence  held 
to  sliow^  that  tlie  purchase  of  poultry  for 
shipment  was  within  the  apparent  scope  of 
the  agent's  employment.  Brockman  Com- 
mission &  Cold  Storage  Co.  v.  Pound  [Ark.] 
91  S.  W.  183.  Evidence  held  Insufficient  to 
show  that  the  physician  in  tlie  employ  of 
the  master,  in  making  misrepresentations  as 
to  an  injured  einploye's  condition,  was  the 
agent  of  the  employer  in  the  settlement  of 
claim  for  damages.  Gulf,  etc.,  R.  Co.  v. 
Huyett  [Tex.]  92  S.  W.  454.  The  possession 
of  a  deed  by  a  third  person  does  not  show 
that  lie  is  tlie  grantor's  agent  for  any  other 
purpose  than  to  deliver  the  deed  and  receive 
the  purchase  price.  Pease  v.  Fink  [Cal. 
App.]    85   P.    657. 

27.  See    5   C.  L.   77. 

28.  Hook  V.  Crowe  [Me.]  61  A.  1080; 
Thompson  v.  Laboringman's  Mercantile  & 
Mfg.  Co.  [W.  Va.]  53  S.  E.  908;  Reid  v. 
Alaska  Packing  Co.  [Or.]  83  P.  139;  Fitz- 
gerald V.  Kimball  Bros.  Co.  [Neb.]  107  N.  W. 
227;  Frahm  v.  Metcalf   [Neb.]   106  N.  W.  227. 
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principal  repudiates  the  transaction  as  soon  as  it  comes  to  his  knowledge,  he  cannot 
be  said  to  have  ratified  it."*^  But  a  principal  may  permit  a  person  to  hold  himself 
out  as  his  agent  and  act  'in  such  a  way  that  authority  to  do  a  given  act  will  be 
presumed, ^^  and  this  rule  applies  more  peculiarly  to  corporations,  which  act  only 
through  their  officers  and  agents. ^^  An  admission  after  the  termination  of  the 
agency  does  not  bind.^^ 

Fraud,  misrepresentation  or  tortious  acts  by  the  agent  may  be  imputed  to  the 
principal/*  regardless  of  the  agent's  motive. ^^     He  must  respond  for  all  torts  done 


A  pow-er  of  attorney,  given  to  manage  and 
control  business  relating  to  personal  estate, 
mentioning  specifically  certain  things,  con- 
ferred no  further  power,  except  such  as 
might  be  necessary  to  execute  the  powers 
conferred,  and  did  not  include  authority  to 
hire  a  detective  agencs''  at  great  expense  to 
investigate  the  affairs  of  a  corporation  in 
which  the  principal  was  a  stockholder. 
Thiel  Detective  Service  Co.  v.  McClure  [C. 
C.  A.]  142  F.  952.  An  agreement  between 
the  mortgagor,  a  creditor  and  the  mort- 
gagee's special  agent,  authorized  only  to  re- 
ceive and  turn  over  the  proceeds  of  the  sale, 
that  the  sheriff  should  hold  a  certain  amount 
of  the  proceeds  until  tlie  creditor's  right 
thereto  was  determined,  does  not  affect  the 
mortgagee's  right.  Seiberling  &  Co.  v.  Por- 
ter [Ind.]  74  N.  E.  516.  An  agent  of  a  com- 
pany engaged  in  manufacturing  folding 
chairs,  revolving  book-cases,  hospital  sup- 
plies and  invalid  goods,  with  power  to  sell 
goods  in  a  store,  cannot  bind  his  principal 
by  a  purchase  of  household  goods  delivered 
to  a  third  person.  Cowan  v.  Sargent  Mfg. 
Co.  [Mich.]  12  Det.  Leg.  N.  362,  104  N.  W. 
377.  Where  the  agent  of  defendant  com- 
pany informed  plaintiff  that  he  had  no  au- 
tliority  to  make  a  lease  of  the  privilege  of 
selling  cigars,  but  would  lay  the  matter  be- 
fore the  board  of  directors,  held  that  tWe 
arrangements  made  between  them  did  not 
contsitute  a  contract  binding  on  the  defend- 
ant. Berlin  v.  Belle  Isle  Scenic  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  573,  105  N.  W.  130. 
Where  a  bank  held  notes  indorsed  by  the 
payee,  -who  held  a  cliattel  hortgage  as  se- 
curity, and  sent  them  at  maturity  to  the 
payee  to  be  collected,  to  be  protested  and 
returned  if  not  paid,  the  payee,  in  foreclos- 
ing the  chattel  mortgage  to  procure  funds 
to  reimburse  the  holders,  was  not  acting  as 
the  holder's  agent.  Sanborn  v.  First  Nat. 
Bank,  115  Mo.  App.  50,  90  S.  W.  1033.  Where 
a  bank  authorized  a  live  stock  commission 
company  to  receive  shipment  of  cattle  mort- 
gaged to  secure  notes  held  by  the  bank,  to 
sell  the  cattle  and  receive  the  proceeds,  and 
the  company  took  a  substituted  note  and 
mortgage  which  it  sold  but  failed  to  pay 
over  the  proceeds,  held  that  the  company's 
unauthorized  action  did  not  discharge  the 
lien  of  the  first  mortgage.  Ridgeley  Nat. 
Bank  v.  Barse  Live  Stock  Commission  Co., 
113  Mo.  App.  696.  88  S.  W.  1124.  Where 
goods  were  ordered  by  the  alleged  agent  on 
his  own  behalf  and  defendant  knevr  nothing 
about  it  and  received  no  benefit  from  the 
transaction,  defendant  could  not  be  held  lia- 
ble as  principal,  although  the  alleged  agent 
used  defendant's  letter  heads  describing  him 
as  "Eastern  Manager,"  and  signed  the  prin- 
cipal's name  together  with  his  own  as  "East- 
ern Manager."  Klumpp  v.  American  Hard- 
ware  Mfg.    Co.,    99   N.    Y.    S.    326.     Where   an 


assistant  foreman  of  an  extra  section  gang 
secured  hands  ■with  permission  of  his  "boss," 
who  notified  him  that  his  services  would 
have  to  be  approved  by  the  proper  officer  of 
the  company,  it  was  not  error  to  add  the 
words  "if  a  contract  was  made  by  an  au- 
thorized agent  to  pay  for  such  services,"  to 
a  requested  charge  that  if  the  "boss"  had 
authority  to  employ  hands,  he  could  not  be 
required  to  consult  any  superior,  but  his 
agreement  to  pay  for  the  services  would 
bind  tlie  company.  Crouch  v.  Illinois  Cent. 
R.    Co.    [Miss.]    40   So.    1004. 

29.  See  subd.  D  of  this  section.  Ratifica- 
tion by  principal.  An  agreement  for  the 
rent  of  defendant's  apartment  having  been 
made  with  plaintiff,  by  defendant's  employe, 
without  authority,  plaintiff  paying  him  $20 
to  apply  on  rent,  held  that,  in  the  absence 
of  ratification,  there  was  no  contract  and 
plaintiff  could  recover  from  defendant  the 
$20  paid.  Mcintosh  v.  Kilparick,  94  N.  T. 
S.   1095. 

30.  Reid  V.  Alaska  Packing  Co.  [Or.]  83 
P.  139.  Where  a  buyer  knew,  or  was 
chargeable  with  knowledge,  that  the  seller's 
agent  had  no  authority  to  make  a  warranty, 
it  was  the  buyer's  duty  to  ascertain  the 
agent's  authority  if  he  wished  to  rely  upon 
the  warranty;  and  in  the  absence  of  knowl- 
edge by  the  seller  that  the  buyer  Tvas  re- 
lying on  the  warranty,  the  seller  -tvas  not 
bound  to  notify  the  buyer  of  his  repudia- 
tion. Id.  Where  an  attorney  in  fact  ex- 
ceeded his  authority  in  taking  a  mortgage 
in  part  payment  for  land  conveyed,  and  then 
fraudulently  assigned  such  mortgage  in 
payment  of  his  own  debt  proceedings  by  the 
principal  to  procure  a  reassignment  and  an 
accounting  for  interest  by  tlie  assignee  rat- 
ified the  taking  of  the  mortgage  but  repu- 
diated the  fraudrulent  assignment.  Union 
Trust  Co.  V.  Cain,  29  Pa.  Super.  Ct.  189; 
Union  Trust  Co.  v.  Cain.  29  Pa.  Super.  Ct. 
197. 

31,32.  Raleigh  &  G.  R.  Co.  v.  Pullman 
Co.,   122   Ga.   700,   50   S.   E.   lOOS. 

33.  Burbank  v.  Hammond,  189  Mass.  189, 
75  N.  E.  102.     See  15  Yale  L.  J.   147. 

34.  Jackson  v.  American  Tel.  &  T.  Co., 
139  N.  C.  347,  51  S.  E.  1015.  False  statements 
made  by  a  physician  employed  by  a  rail- 
road company,  as  to  the  condition  of  an  in- 
jured employe,  held  to  have  invalidated  a 
release  of  damages.  Gulf,  etc.,  R.  Co.  v. 
Huyett  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  124, 
89  S.  W.  1118.  Misrepresentation  of  the 
acreage  of  a  tract  of  land  sold.  Judd  v. 
Walker,  114  Mo.  App.  128,  89  S.  W.  558. 
Where  a  mortgagee  authorized  its  agent  to 
negotiate  a  sale  of  the  mortgaged  property 
for  the  mortgagor,  to  satisfy  its  claim 
against  the  mortgagor,  it  was  liable  for 
fraudulent  misrepresentations  as  to  the  title 
made  by  its  agent  in   the  transaction.     John 
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at  his  direction. ^^  He  is  liable  for  the  misconduct  of  his  agent  committed  in  the 
]jne  of  his  emplojanent,  even  though  the  offense  was  in  excess  of  his  authority  and 
unknown  to  the  principal. ^^  He  who  places  it  within  th'e  power  of  an  agent  to  in- 
jure innocent  third  persons  should  be  held  to  responsibility  for  abuse  of  that  power, 
rather  than  the  innocent  stranger,^^  and  must  bear  the  loss,  if  any,  rather  than  the 
other  party.'^®  But  the  doctrine  of  respondeat  superior  does  not  apply,  where  the 
owner  contracts  for  the  pasture  of  cattle  with  an  agistor  who  wrongfully  turns  them 
upon  his  landlord's  premises,*"  and  the  principal  is  not  responsible  for  the  negli- 
gence of  the  agent,  while  the  latter  is  engaged  in  some  act  Ijeyond  the  scope  of  his 
employment  for  his  own  or  another's  purposes,*^  although  he  may  use  the  princi- 
pal's instrumentalities.*^  The  principal  is  liable  for  the  mistakes  of  the  agent 
while  acting  within  the  scope  of  his  authorit}'.*^  One  who  deals  with  another  on 
his  mere  statement  that  he  is  the  agent  of  a  third  person  does  so  at  his  own  risk 
and,  if  he  is  deceived,  has  no  relief  against  the  third  person.**  If  a  joint  agent 
wrongs  one  principal  the  other  is  liable  only  when  he  was  party  to  the  wrong.*^ 


Gund  Brewing'  Co.  v.  Peterson  [Iowa]  106 
N.  W.  741.  Where  a  contractor  to  sink  a 
weU  to  ascertain  the  thickness  of  coal  strata 
under  land,  so  as  to  furnish  a  core  repre- 
senting the  actual  stratification,  employs 
another  to  do  the  work,  who  fraudulently 
adds  14  inches  to  a  core  of  22  inches,  so  as  to 
show  a  stratum  of  3  feet,  and  deceive  the 
land  OTvner,  such  contractor  could  not  re- 
cover for  his  work.  Hoover  v.  Beech  Creek 
Coal  &  Coke  Co.,  29  Pa.  Super.  Ct.  615. 
Where  plaintiff's  representative,  sent  to  ex- 
amine and  estimate  timber  to  be  purcliased, 
was  referred  by  defendant  to  his  agent,  who 
made  false  representations  and  knowingly 
deceived  plaintiff's  representative,  defendant 
was  responsible  for  such  false  and  fraudu- 
lent representations.  Kell  v.  Trenchard  [C. 
C.  A.]    142  F.   16. 

35,  Note:  According  to  modern  author- 
ity the  agent's  motive  is  immaterial  to  the 
principal's  liability  for  wrongs  done  in 
course  of  employment.  Clark  &  S.  Agency, 
1085,    citing   cases    from    nearly    every    state. 

36,  Killing  of  a  dog  pursuant  to  direc- 
tion either  general  or  special.  Harrington 
V.   Hall    [Del.]    63  A.   875. 

37,  The  expression  "in  the  course  of  his 
employment,"  in  contemplation  of  law  means  i 
only  "while  engaged  in  the  service  of  the  j 
master"  and  is  not  synonymous  with  "dur- 
ing the  period  covered  by  his  employment." 
Slater  v.  Advance  Thresher  Co.  [Minn.]  107 
N.  W.  133.  Where  a  telegraph  company's 
agent  rendered  accounts  to  a  customer 
showing  excessive  charges,  which  were  paid, 
the  company  was  liable,  although  the  cus- 
tomer had  a  tariff  book  and  the  agent  re- 
tained the  express  charges.  Birkett  v.  Pos- 
tal Telegraph-Cable  Co.,  107  App.  Div.  115, 
94  N.  Y.  S.  918.  The  act  of  an  employe  of 
a  telephone  company  in  causing  the  wrong- 
ful arrest  of  a  land  owner,  to  get  him  out  of 
the  way,  so  that  the  company's  agents  could 
erect  poles  on  the  land,  was  an  act  done  in 
the  course  of  his  employment,  for  which  the 
company  was  responsible.  Jackson  v. 
American  Tel.  &  T.  Co.,  139  N.  C.  347,  51  S. 
E.  1015.  But  misrepresentations  made  by  a 
physician  in  the  master's  employ,  as  to  an 
injured  employe's  condition,  will  not  permit 
the    latter    to    have   a    settlement    set    aside, 


when  the  physician  had  no  authority  in  the 
premises,  and  the  representations  were  not 
iTiade  in  connection  w^ith  the  making  of  the 
settlement  and  were  unknown  to  the  master. 
Gulf,  etc.,  R.  Co.  V.  Huyett  [Tex.]  92  S.  W. 
454. 

3S.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]  105  N.  W.  828;  Birkett  v.  Postal  Tele- 
graph-Cable Co.,  107  App.  Div.  115,  94  N.  Y. 
S.  918. 

39.  A  payer  of  money  is  not  liable  for 
the  diversion  of  it  by  the  receiving  agent 
of  the  payee.  Blair  v.  Baird  [Tex.  Civ.  App.] 
94   S.  W.    116. 

40.  Mott   V.   Scott    [Colo.]    83   P.   779. 

41.  Slater  v.  Advance  Thresher  Co. 
[Minn.]    107    N.    W.    133. 

42.  The  agent,  while  using  for  his  own 
purposes  an  automobile  furnished  by  defend- 
ant to  assist  in  the  transaction  of  its  busi- 
ness, frightened  a  team  by  his  alleged  neg- 
ligent management.  Held  that  defendant 
was  not  liable  for  damages.  Slater  v.  Ad- 
vance   Thresher    Co.    [Minn]    107    N.    W.    133. 

43.  Whatever  a  corporation  can  do  at  all, 
either  rightfully  or  wrongfully,  it  can  au- 
thorize its  agent  to  do,  for  it  can  act  only 
through  an  agent;  hence  it  is  bound  by  his 
acts  and  liable  for  his  negligence,  fraud  or 
mistake,  when  acting  within  tlie  scope  of 
his  authority.  Arnold  v.  National  Bank  of 
Waupaca  [Wis.]  10  N.  "U'".  828.  Bank  held 
liable  for  its  cashier's  mistake  in  the  iden- 
titj'  of  certain  lands  offered  for  sale  through 
real  estate  agents.  Id.  See  4  Mich.  L.  Rev. 
464.  Where,  in  an  office  occupied  by  a  rail- 
road company,  a  telegraph  company,  and  an 
express  company,  their  joint  agent  is  pio- 
vided  by  them  with  a  revolver  for  the  pro- 
tection of  the  property  entrusted  to  his  care, 
and  while  thus  armed  and  acting  in  the  line 
of  duty  shoots  at  and  wounds  one  entering 
the  building  on  unlawful  business,  his  mis- 
take of  judgment  must  be  charged  against 
his  employers,  and  an  action  for  damages  on 
account  of  the  injury  suffered  will  lie 
against  the  companies  and  agent  jointly. 
Blakely  v.   Greer,   7   Ohio  C.   C.    (N.   S.)    169. 

44.  Pease  v.    Fink    [Cal.    App]    85   P.    657. 

45.  Miscounting  cattle  by  joint  tally  man 
of  buyer  and  seller.  Blair  v  Baird  [Tex. 
Civ.  App.]    94   S.   W.   116, 
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(§2)  C.  Particular  l-inds  of  agencies.*^ — The  power  of  an  agent  may  be 
general  or  special.*"  It  is  general  when  he  is  empowered  to  do  a  particular  thing, 
or  many  things,  in  any  way  necessary  or  proper  to  accomplish  the  end.*®  It  is  spe- 
cial when  he  is  empowered  to  do  a  particular  thing,  or  many  things  in  a  limited 
way.*®  The  powers  of  a  general  agent  are  to  be  determined  by  the  scope  of  his 
agency,^"  but  are  restricted  to  transactions  within  the  scope  of  his  principal's  busi- 
ness.^^  A  special  agent  has  only  such  power  as  is  expressh'  conferred  ^-  or  necessarily 
implied  from  authority  expressly  given,^^  and  his  authority  must  be  strictly  pur- 
sued ^*  in  order  to  bind  his  principal.^^  The  jury  must  determine  the  character  of 
the  agency  from  the  testimony.'*'  The  general  principles  ai"e  further  illustrated  by 
tlie  cases  grouped  in  the  notes. ^^ 


46.  See  5  C.  L.  79.  See,  also,  Clark  &  S. 
Agency,  531  et  seri. 

47, 4S,  49.  Robert  Buist  Co.  v.  Lancaster 
Mercantile  Co.    [S.  C]   52  S.  E.  789. 

50.  The  general  roadmaster  of  a  railroad 
company  has.  prima  facie,  the  autliority  to 
i-inploy  one  to  supervise  a  piece  of  work. 
King-  V.  Seaboard  Air  Line  R.  Co.  [N.  C]  53 
S.  E.  237.  Held  error  to  charge  tha.t  a  gen- 
eral agent  could  not  enlarge  the  usual  con- 
tract of  bailment,  so  as  to  make  his  prin- 
cipal an  insurer,  if  the  thing  hired  ^-as  nec- 
essary for  the  principal's  business  and  could 
be  obtained  in  no  other  terms.  Dunwoody  v. 
Saunders    [Fla.]    39   So.   965. 

51.  Cowan  v.  Sargent  Mfg.  Co.  [Mich.] 
12  Det.  Leg.  N.   362,  104  N.  T^'".   377. 

53.  A  person  to  whom  a  money  order  ■was 
given  to  see  if  it  was  all  right  and,  if  so, 
to  have  it  cashed,  was  a  special  agent,  -with- 
in Civ.  Code,  §  3072.  Moore  v.  Skyles 
[Mont.]  82  P.  799.  Where  the  defendant 
stated  to  the  plaintiff  that  he  gave  permission 
to  his  son  to  buy  goods  for  S50  on  the  terms 
of  30  days  in  his  name  and  the  bill  to  be 
sent  to  him,  the  son's  authority  -was  special 
and  limited  to  a  single  purchase.  Cohen  v. 
Mincoff,  96  N.  Y.  S.  411.  An  agent  employed 
merely  to  solicit  persons  to  engage  in  his 
principal's  employment  has  no  iiTipIied  au- 
thority to  make  or  modify  contracts  of  em- 
ployment. Nielsen  v.  Northeastern  Siberian 
Co.  [Wash.]  82  P.  292.  An  agent  of  archi- 
tects in  charge  of  the  erection  of  a  build- 
ing, employed  to  see  that  a  contractor  for 
putting  an  elevator  therein,  to  be  paid  for 
when  accepted  by  the  architects,  properly 
performed  his  contract,  had  no  authority  to 
act  for  the  architects  in  accepting  the  ele- 
vator. Louisville  Foundry  &  Mach.  Co.  v. 
Patterson   [Ky.]    93  S.  T^^   22. 

53.  An  agent  appointed  by  an  adminis- 
trator to  assist  in  the  settlement  of  an  es- 
tate could  pay  an  attorney  a  reasonable 
compensation  for  services  rendered  and  ac- 
cepted by  the  administrator,  but  could  not 
make  other  disbursements  except  to  the  ad- 
ministrator or  at  his  instance.  He  could 
not  pay  the  appraisers  more  than  $1  per  day 
without  the  administrator's  authority. 
Harms  v.  Wolf,  114  Mo.  App.  387,  89  S.  W. 
1037. 

54.  Cohen  v.  Mincoff,  96  N.  Y.  S.  411. 

55.  Authority  to  do  a  specified  act  is  lim- 
ited thereto  and  does  not  empower  the  agent 
to  bind  his  principal  to  an  act  involving 
essentially  different  rights  and  obligations. 
MooH  Bros.  Carriage  Co.  v.  Devenish  [Wash.] 
85  P.  17. 


56.  Robert    Buist    Co.    v.    Lancaster    Mer- 
cantile Co.    [S.  C]    52  S.  E.   7S9. 

57.  PoT?-er    to    sell   or   lease   really:     It    is 

within  the  scope  of  a  real  estate  agent's  au- 
thority to  represent  the  acreage  of  a  tract 
of  land  put  in  his  hands  for  sale.  Juld  v. 
T^^alker,  114  Mo.  App.  128,  89  S.  TV.  558.  A 
power  of  attorney  to  sell  lands  did  not  au- 
thorize their  sale  in  consideration  of  the  in- 
dividual debt  of  the  donee,  or  a  joint  debt 
of  the  donor  and  donee.  Hunter  v.  Eastham 
[Tex.  Civ.  App.]  81  S.  W.  336.  An  agent  ap- 
pointed solely  to  rent  land,  or  to  do  what- 
ever he  pleases  with  it,  cannot  bind  'nis  prin- 
cipal by  a  partnership  agreem_ent  involving 
the  use  of  the  land.  Providence  Mach.  Co.  v. 
Browning  [S.  C]  52  S.  E.  117.  An  agent 
with  authority  to  lease  land  and  look  after 
its  management  generally  has  no  implied 
authority  to  construct  a  ditch  thereon,  to 
drain  his  own  land,  so  as  to  bind  his  prin- 
cipal by  the  results  of  such  drainage.  Har- 
vey V.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa] 
105  N.  T\'.  958.  A  valid  notice  to  quit  may 
be  given  by  an  agent  of  tlie  landlord,  when 
he  has  authority  to  let  the  premises  or  spe- 
cial authority  to  give  the  notice.  McClung 
V.  McPherson  [Or.]  81  P.  567.  And  v.'here 
the  tenant  makes  no  objection  to  the  admis- 
sion of  such  notice  in  evidence,  he  concedes 
the  agent's  authority.  Id.  Real  estate 
agents  enjoy  no  exemption  from  the  ordi- 
nary rules  -which  govern  t'ne  relationship  of 
principal  and  agent.  Kingsley  v.  Wheeler 
[Minn.]    104   X.   AV.   543. 

Pothers    of    attorney:     Power    of    attorney 
held  not  to  authorize  the  filling  of  blanks  in 
an  assigni-nent   of   salary   for   a   period   other 
than  the  month  specifically  mentioned.      Wa- 
bash   R.    Co.    V.    Papin,    119    111.    App.    99.      A 
pov.-er    of    attorney    "to    conduct    mill    opera- 
tions  for   me,"    creates    an    agency    with    au- 
thority to  operate  the  mill  for  the  principal, 
but   not   on   the  agent's   own   account.     Kean 
V.  Landrum   [S.  C]   52  S.  E.  421.      A  power  of 
attorney    authorizing    a     party    to    sell    and 
convey    "all    our   land    in   the   state   of   North 
Carolina,"  was  sufficiently  definite  in  its  de- 
scription   of    land    to    be    admissible,    with    a 
deed  executed  thereunder,   as  evidence  of  ti- 
tle.    Janney  v.   Bobbins   [N.  C]   53  S.  E.  863. 
A  deed  witli  a  special  warranty,  executed  by 
I  an    attorney    in   fact,    conveys   title,    although 
i  his    power    of   attorney    authorizes    him    only 
to     execute    a    quitclaim.     Kane    v.     Sholars 
\  [Tex.    Civ.   App.]    90    S.    W.    937.     A   power   of 
!  attorney,    signed    as    sole    liquidator    by    the 
j  widow  of  the  owner  who  was  doing  business 
under    a    firm    name,    authorizing   a    convey- 
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ance  of  the  land  owned  by  the  deceased,  was 
sufficient  to  authorize  a  conveyance  of  all 
the  land  as  ag-ainst  both  herself  and  the 
children.  Clawson  v.  Wllkins  [Tex.  Civ. 
App.]    93  S.   W.   10S6. 

Povjer  to  buy  or  sell  personalty:  An 
ag'ent  for  the  sale  of  property  has  no  im- 
plied authority  to  exchange  it  for  other 
property.  Jones  v.  Richards,  98  N.  T.  S.  698. 
An  agent  having-  autliority  to  sell  under  a 
contract  containing  conditions  for  the  bene- 
fit of  the  seller  can  bind  liis  principal  by  a 
waiver  of  such  conditions.  Continuous  ef- 
forts of  agent  to  make  a  machine  work, 
after  expiration  of  the  time  for  notifying 
the  manufacturer  of  the  failure  to  work, 
held  to  be  a  waiver  of  the  condition.  First 
Nat.  Bank  v.  Dutcher  [Iowa]  104  N.  W.  497. 
Warranties  made  by  an  agent  employed  to 
sell  a  stacker,  as  to  its  durability  or  adapt- 
ability, or  as  to  the  material  of  which  it 
was  made,  or  as  to  the  work  it  would  do, 
were  witliin  the  scope  of  his  employment 
and  binding  on  his  principal  (Second  Nat. 
Bank  v.  Adams  [Ky.]  93  S.  W.  671),  but  rep- 
resentations tliat  the  purcliaser's  engine  had 
sufficient  power  to  run  both  the  separator 
and  stacker  did  not  bind  his  principal  (Id.). 
No  implied  authority  to  rescind  a  contract 
and  accept  a  return  of  goods  is  to  be  in- 
ferred from  the  mere  fact  of  an  autliority  to 
sell.  Mange-Wiener  Co.  v.  Wersham  Drug 
Co.,   27    Pa.   Super.   Ct.    315. 

General  sitles  ngents:  The  scope  of  a 
commercia.1  traveler's  authority  as  a  gen- 
eral rule  extends  only  to  the  soliciting  of 
orders  for  goods.  Moon  Bros.  Carriage  Co. 
v.  Devenish  [Wash.]  85  P.  17.  A  selling 
agent  for  a  firm  that  dealt  only  in  Alaska 
salmon  had  no  authority  to  sell  sockeye 
salmon,  or  to  warrant  the  salmon  sold  by 
him  to  be  equal  to  the  best  Puget  Sound 
fancy  sockeye.  Reid  v.  Alaska  Packing  Co. 
[Or.]  83  P.  139.  A  mere  selling  agent,  with- 
out express  power  to  warrant,  cannot  give  a 
warranty  which  will  bind  his  principal,  un- 
less the  sale  is  of  a  class  wliicli  is  ordinarily 
accompanied  by  a  warranty.  Id.  A  con- 
tract for  billboard  advertising  is  not  within 
the  scope  of  the  authority  of  a  "selling 
agent"  of  a  tailoring  firm,  unless  it  was 
necessary,  and  not  merely  appropriate,  and 
reasonable  in  amount,  and  such  as  to  justify 
a  prudent  business  man  in  believing  it  to 
be  within  the  agent's  authority.  St.  Louis 
Gunning  Advertising  Co.  v.  Wanamaker,  115 
Mo.  App.  270,  90  S.  W.  737.  A  selling  agent 
has  no  implied  authority  to  sell  goods  for 
anything  but  cash.  Hook  v.  Crowe  [Me.] 
61  A.  1080.  A  party  purchasing  awnings  and 
a  sash  curtain  from  such  an  agent,  knowing 
him  to  be  such,  on  an  agreement  that  he 
might  pay  the  agent  for  them  with  clothing 
and  work  out  of  his  store,  could  not  deduct 
any  such  items  from  the  principal's  bill.  Id. 
An  agent  authorized  to  sell  goods  and  col- 
lect money  therefor  has  no  implied  author- 
ity to  bind  his  principal  by  indorsement  of 
a  check  received  in  payment  for  goods  sold. 
Hamilton  Nat.  Bank  v.  Nye  find.  App.]  77  N. 
E.  295.  Such  unauthorized  indorsement  did 
not  divest  the  principal's  title  to  the  check 
and  the  bank  could  transfer  no  title  thereto 
to    an    indorsee  for  value.      Id. 

Authority  to  receive  payments  or  to  col- 
lect money:  An  agent  to  receive  payment 
ordinarily  has  no  authority  to  commute  his 
principal's    debt    for    one    due    himself    or   to 


receive  payment  otherwise  than  in  cash 
(Parker  v.  Leech  [Neb.]  107  N.  W.  217),  but 
if  a  check  received  is  actually  paid  by  the 
drawee,  that  constitutes  payment  to  the 
principal,  even  thougli  the  agent  misappro- 
priates the  fund  and  converts  it  to  liis  own 
use  (Case  v.  Kramer  [Mont.]  85  P.  878).  An 
attorney  in  charge  of  the  collection  of  an 
indebtedness  has  authority  to  accept  a  deed 
to  his  client  in  satisfaction  thereof.  Saw- 
yer V.  Vermont  Loan  &  Trust  Co.  ["Wash.]  84 
R.  8.  A  mortgagee  in  a  mortgage  given  by 
a  husband  and  wife  cannot,  after  the  hus- 
band's death,  question  the  authority  of  an 
attorney  to  receive  a  quitclaim  deed  from 
tlie  wife  in  payment  of  her  husband's  debt 
to  tlie  attorney's  client.  Id.  An  agent  sent 
to  collect  a  bill  has  no  implied  authority  to 
settle  his  principal's  debt  and  give  credit 
therefor  on  the  bill.  John  Gund  Brewing 
Co.  v.  Peterson  [Iowa]  106  N.  W.  741.  The 
agent  of  a  landlord  who  was  authorized  to 
collect  rent,  had  authority  to  demand  of  a 
buyer  of  a  subtenant's  crop  the  value  of 
such  crop.  Beck  v.  Minnesota  &  Western 
Grain    Co.    [Iowa]    107    N.   W.    1032. 

Railroad  and  I'ail^ray  oliicers  and  agents: 
Where  a  claim  agent  visited  injured  persons, 
employed  doctors,  etc.,  and  the  company  paid 
for  their  services,  the  jury  could  find  that 
the  agent  was  acting  within  the  scope  of 
Ills  authority  in  employing  plaintiff  to  at- 
tend one  of  the  injured.  Reynolds  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  114  Mo.  App.  670,  90  S. 
W.  100.  A  conductor  had  no  authority  to 
employ  a  physician  to  attend  a  trespasser 
who  was  run  over  and  injured  by  a  train,  on 
account  of  his  own  negligence.  Wills  v.  In- 
ternational &  G.  N.  R.  Co.  [Tex.  Civ.  App.] 
92  S.  W.  273.  A  local  freight  agent  ordi- 
narily has  no  authority  to  bind  the  corpora- 
tion by  an  agreement  to  carry  freight  be- 
yond its  line  (Gulf,  etc.,  R.  Co.  v.  Jackson 
[Tex.]  14  Tex.  Ct.  Rep.  100,  89  S.  W.  968), 
or  by  an  agreement  that  cattle  shall  be 
shipped  in  a  solid  train,  witliout  the  inter- 
mingling of  any  other  freight,  or  that  the 
train  shall  be  drawn  by  a  single  engine 
(Id.)  There  is  no  presumption  that  tlie 
"claim  agent"  of  a  street  railway  company 
is  invested  with  authority  to  employ  sur- 
geons at  the  expense  of  his  principal.  "W'el- 
don  v.  Traction  Co.,  27  Pa.  Super.  Ct.  257. 
Presumably  his  duty  is  to  adjust  claims 
against  his  employer  and  not  to  create  new 
ones.  Id.  Where  the  condition  of  an  in- 
jured passenger  requires  immediate  medical 
attention  and  the  company's  surgeon  is  not 
obtainable,  tlie  representative  of  the  traction 
company  in  authority  at  the  time  and  place 
can  employ  a  pliysician  and  bind  the  com- 
pany to  pay  a  reasonable  sum  for  his  serv- 
ices. -  Chicago  Consolidated  Traction  Co.  v. 
Mathews,   117  111.  App.   174. 

Miscellaneous  special  agencies:  Wliere  an 
agent  is  expressly  authorized  to  deliver 
deeds  absolute  on  their  face  as  security  for 
his  own  indebtedness,  and  no  express  limita- 
tion is  placed  upon  him  as  to  the  particular 
indebtedness  to  be  secured  thereby,  any  ar- 
rangement as  to  amount,  terms  and  cliarac- 
ter  of  liis  indebtedness  to  be  so  secured, 
which  would  not  be  unreasonable,  would  ap- 
pear to  be  within  the  authority  conferred. 
Anglo-Californian  Bank  v.  Cerf,  147  Cal. 
393,  81  P.  1081.  An  agent  of  a  corporation 
who  was  authorized  to  dispose  of  stock  is- 
sued   to    him    as    compensation    for    services 
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!)     D.  Baiification  ly  principal.^^ — A  principal  may  ratify  the  unauthor- 


ized act  of  his  agent  without  ha\-ing  received  the  benefit  of  it,^°  and  it  is  not  neces- 
sary for  the  principal  to  be  present  at  the  performance  of  the  agent's  act  in  order 
to  ratif}"^  it.^°  Eatification  may  be  by  mere  acquiescence  or  failure  to  act,*^^  or  by 
positive  acts,  such  as  the  adoption,*^-  or  the  acceptance  of  benefits  resulting  from 


through  the  company's  ag'encies  was  not  au- 
thorized to  use  such  ag'encies  to  dispose  of 
stoclc  purchased  by  him  for  speculation. 
Gladiator  Consol.  Gold  Mines  &  Mill.  Co.  v. 
Steele  [Iowa]  106  N.  W.  737.  Authority  to 
sig-n  the  principal's  name  to  a  guaranty  to 
secure  purchases  made  by  another  during- 
liis  minority  conferred  no  authority  to  exe- 
cute a  guaranty  of  such  purposes  good  until 
canceled  in  writing  by  the  principal.  Lov- 
ett,  Hart  &  Phipps  Co.  v.  Sullivan,  189  Mass. 
535,  75  N.  E.  138.  An  agent  of  a  seller  of 
lard  warranted  to  be  pure  leaf  lard,  when 
sent  to  the  buyer  to  arrange  and  compromise 
a  dispute  as  to  the  quality  of  the  lard  had 
power  to  authorize  the  buyer  to  sell  it  as 
compound  lard.  German-American  Provi- 
sion Co.  V.  Jones  Bros.  &  Co.  [Miss.]  3&  So. 
521. 

58.  See  5  C.  L.  82.  See,  also,  Clark  «fe  S. 
Ageuey,  255  et  seq. 

59.  Thompson  v.  Laboringnian's  Mercan- 
tile &  Mfg.  Co.  [W.  Va.]   53  S.  E.  908. 

eo.     State  V.  Waldrop   [S.  C]    52   S.   E.   793. 

61.  Contract  signed  by  agent  for  sale  of 
land,  which  departed  from  the  terms  fixed 
hy  the  oivners,  but  ratified  by  one  by  tele- 
gram and  by  the  other  by  aco.uiescence,  held 
binding.  Stuart  v.  Mattern  [Mich.]  12  Det. 
Leg.  N.  616,  105  N.  W.  35.  Failure  of  the 
principal  to  dissent  or  repudiate  •within  a 
reasonable  time  under  the  circumstances  is 
evidence  of  ratification.  Thompson  v.  La- 
boringman's  Mercantile  &  Mfg.  Co.  [W.  Va.] 
53  S.  E.  908.  Ratification  by  one  of  two 
owners,  by  recognition  and  acquiescence  in 
a  contract  of  sale  of  real  estate  wliich  de- 
parted from  the  terms  fixed  by  the  owner. 
Stuart  v.  Mattern  [Mich.]  12  Det.  Leg.  N. 
616,  105  N.  "W.  35.  Where  a  power  of  attor- 
ney was  executed,  authorizing  the  attorney 
to  make  a  loan  secured  by  mortgage  on  cer- 
tain property,  for  the  purpose  of  clearing 
the  title  thereto,  and  the  attorney  made  a 
full  report  of  all  his  proceedings  and  no  ob- 
jection was  made  until  after  the  beginning 
of  suit  to  foreclose,  it  was  then  too  late  to 
object  that  the  power  did  not  include  au- 
thority to  include  in  the  mortgage  money 
borrowed  to  pay  certain  existing  debts  and 
liens  necessary  to  clear  the  title.  Curtze  v. 
Iron  Dyke  Copper  Min.  Co.  [Or.]  SI  P.  815. 
Where  an  agent  contracted  in  his  principal's 
name  for  bill-board  advertising  and  after 
rent  had  accrued  the  lessor  wrote  to  the 
principal  as  to  payment,  the  latter's  silence 
would  not  estop  him  from  denying  liability 
for  accrued  rent  instalments,  but  would  es- 
top him  from  denying  liability  for  rents  ac- 
cruing subsequently.  St.  Louis  Gunning-  Ad- 
vertising Co.  V.  Wanamaker,  115  Mo.  App. 
270.  90  S.  W.  737.  A  principal,  who  failed  to 
make  objections  for  more  than  six  months 
after  being  notified  by  his  factor  that  he  had 
turned  the  merchandise  over  to  another  far 
sale,  thereby  ratified  the  act  of  his  factor. 
Mcintosh  V.  Merchant  [Wash.]  82  P.  753. 
Where  an  attorney's  stenographer,  -without 
authority,  accepted  service  of  a  statement  In 
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support  of  a  motion  for  a  new  trial  and  en- 
tered into  stipulations  for  an  extension  of 
time  for  filing  objections  thereto,  it  was  not 
ratified  by  the  attorney's  reply  to  an  in- 
quiry, whether  he  repudiated  the  stipulation, 
that  he  would  take  time  to  consider.  Nord 
V.  Boston  &  M.  Consol.  Copper  &  Silver  Min. 
Co.  [Mont.]  84  P.  1116.  Nor  was  the  accept- 
ance of  service  ratified  by  the  attorney's 
securing  an  order  granting  time  for  filing 
amendments,  but  saving  his  right  of  all  ob- 
jections. Id.  The  unauthorized  employment 
by  a  conductor  of  a  physician  to  attend  a 
man  run  over  by  his  train  was  not  ratified 
by  the  fact  that  it  had  paid  for  similar  em- 
ployment a  short  time  before  and  the  fact 
that  it  w^as  notified  that  a  physician  -w-as  in 
charge  of  the  case,  but  gave  no  directions 
in  relation  to  it.  Mills  v.  International  & 
G.  N.  R.  Co.   [Tex.  Civ.  App.]    92  S.  W.  273. 

62.  Ratification  by  telegram.  Stuart  v. 
Mattern  [Mich.]  12  Det.  Leg.  N.  616,  105  N. 
W.  35.  Letters  -written  by  defendant's  -wife, 
with  his  permission,  held  to  tend  to  prove 
ratification  of  unauthorized  signature  to 
note.  Harmon  v.  Leberman  [Tex.  Civ.  App.] 
87  S.  W.  203.  Unauthorized  promise  by  de- 
fendant's agent  to  pay  plaintiff  a  commis- 
sion ratified  by  defendant's  promise  to  pay. 
Nelson  v.  National  Drill  Mfg.  Co.  [S.  D.]  105 
N.  W.  630.  Employment  of  a  subagent  and 
promise  to  pay  him  a  commission  ratified  by 
defendant's  promise  to  pay,  with  full  knowl- 
edge of  the  facts.  Id.  Where  an  agent  em- 
ployed another  to  assist  him  in  making  a 
sale,  an  attempt  by  the  principal  to  per- 
form the  contract  so  made  was  a  ratifica- 
tion, if  there  was  any  authorized  delegation 
of  autliority  by  the  agent.  Nichols  &  Shep- 
ard  Co.  v.  Beming  [Ind.  App.]  76  N.  E.  776. 
Where  the  owner  of  land  occupied  it  and 
claimed  to  an  agreed  division  line  fixed  by 
her  husband  -with  the  adjoining  owner,  her 
action  operated  as  a  ratification,  and  it  -was 
immaterial  whether  her  husband  had  au- 
thority to  make  the  agreement  or  not.  Mat- 
thews V.  French  [Mo.]  92  S.  W.  634.  Al- 
though the  -written  contract  authorizing  an 
agent  to  sell  contemplated  sales  for  cash 
only,  the  acceptance  by  the  principal  of  any- 
thing else  in  payment  made  it  equivalent 
to  cash.  Irwin  v.  Buffalo  Pitts  Co.,  39  "Wash. 
346,  81  P.  849.  Where  a  broker  failed  to 
procure  a  purchaser  for  a  strip  -within  the 
time  limited,  but  procured  one  later,  the 
strip  having  been  meanwhile  delivered  to 
the  purchaser  on  a  contract  bet-ween  the 
owner  and  another  representative  of  the 
purchaser,  a  compromise  and  payment  of  half 
tlie  commission  to  the  broker  under  protest 
did  not  operate  as  a  ratification  entitling 
him  to  the  full  commission.  Ropes  v.  John 
Rosenfeld's  Sons,  145  Cal.  671,  79  P.  354. 
Where  a  party  consigned  wool  to  a  factor 
for  sale  on  commission  and  secured  an  ad- 
vance on  the  same,  executing  his  note  for 
that  and  other  advances  and  expenses  In 
caring  for  the  wool  and  agreeing  to  the  fac- 
tor's   accounts,    he   thereby    waived    the    fac- 
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the  unauthorized  act  "^  which  may  be  by  suing  on  the  act  done,^*  though  suit  on  the 
agent's  tortious  fraud  or  deceit  has  no  such  effect."^  But  the  principal's  acceptance, 
in  order  to  operate  as  a  ratification  must  be  consistent  with  any  other  reasonable  hy- 
pothesis than  that  of  approval  of  the  acts  of  the  party  assuming  to  act  as  agent. '^*'  A 
/c-onelusive  presumption  of  acquiescence  is  raised  from  a  principal's  silence  only 
when  otherwise  loss  would  fall  on  an  innocent  party.®^     The  real  ground  on  which 


tor's  previous  failure  to  sell  according  to  or- 
ders or  negligence  in  caring  for  the  wool, 
and  ratified  his  departures  from  instruc- 
tions. Allen  V.  McAllister,  39  Wash.  440,  81 
P.  927.  The  acceptance  by  the  owner  of  an 
offer  for  land  actually  made  to  a  broker,  and 
the  consummation  of  a  sale  on  the  terms  of 
such  offer,  is  a  ratification  of  the  broker's 
act.  Levy  v.  Wolf  [Cal.  App.]  84  P.  313.  By 
entering  upon  lands  granted  as  a  right  of 
way,  constructing  its  road  thereon,  the  com- 
pany assumed  all  the  burdens  imposed  by 
the  contract  between  its  agent  and  the  own- 
ers of  the  land.  Indianapolis  Northern  Trac- 
tion Co.  v.  Harbaugh  [Ind.  App.]  78  N.  E. 
SO.  Where  an  agent  who  was  authorized  to 
sell  cattle  so  as  to  pay  the  mortgage  thereon 
and  to  net  the  mortgagor  $2  per  head,  re- 
mortgaged  them  and  with  the  proceeds  paid 
the  prior  mortgage  and  the  mortgagor's 
stipulated  profit,  acquiescence  by  the  mort- 
gagor after  learning  the  facts  rendered  the 
new  mortgage  so  executed  valid.  Schmidt  v. 
Rankin  [Mo.]  91  S.  W.  78.  Where  a  corpo- 
ration promptly  disaffirmed  an  unauthorized 
contract  .by  its  agent,  a  mere  shipment  of 
samples  of  its  goods  to  the  buyer  was  not 
a  ratification.  Reid  v.  Alaska  Packing  Co. 
[Or.]  83  P.  139.  An  agent's  tortious  act  may 
be  made  the  principal's  own  by  adoption. 
Jackson  v.  American  Tel.  &  Tel.  Co..  139  N. 
C.  347,  51  S.  E.  1015.  Where  the  holder  of 
a  note  by  indorsement,  which  was  secured 
by  a  chattel  mortgage,  sent  it  at  maturity 
to  the  payee  for  collection,  with  instructions 
to  protect  and  return  if  not  paid,  but  the 
payee  foreclosed  to  procure  funds  to  reim- 
burse the  holder  and  wrongfully  took  prop- 
erty not  covered  by  the  mortgage,  the  re- 
tention of  the  money  by  the  holder  of  the 
note  did  not  operate  as  a  ratification  of  the 
payee's  acts,  so  as  to  make  the  holder  lia- 
ble for  the  property  wrongfully  taken.  San- 
born V.  First  Nat.  Bank,  115  Mo.  App.  50  90 
S.  W.  1033. 

63.  Use  of  goods  ordered  by  the  superin- 
tendent of  a  corporation,  in  the  furtherance 
of  its  business  operates  as  a  ratification. 
Braxmar  v.  Stanton,  110  App.  Div.  167,  96  N. 
Y.  S.  1096.  Where  a  brewing  company's 
agent  agreed  in  the  sale  of  a  saloon  that 
complainant  would  not  be  called  upon  to  pay 
a  certain  note  and  mortgage,  so  long  as  he 
purchased  from  the  company  the  beer  sold 
in  his  saloon,  the  company  after  acceptance 
of  the  benefits  of  the  contract  could  not 
deny  its  agent's  authority  to  make  the  col- 
lateral agreement.  O'Brien  v.  Paterson 
Brewing  &  Malting  Co.  [N.  J.  Eq.]  61  A. 
437.  The  acceptance  of  the  benefit  of  an 
agent's  misrepresentations  as  to  the  acreage 
of  a  tract  of  land  sold  ratifies  the  agent's 
fraud.  Judd  v.  Walker,  114  Mo.  App.  128,  89 
S.  W.  558.  Receiving  and  retaining  moneys 
collected  by  an  attorney  held,  under  the  cir- 
cumstances, not  to  have  been  a  ratification 
of  his  acts  by  the  bank.  Bank  of  Batesville 
V.  Maxey  [Ark.]   88  S.  W.  968. 


64.  Where  an  attorney  in  fact  exceeded 
his  authority  by  taking  a  mortgage  in  part 
payment  for  lands  sold,  the  filing  of  a  bill 
by  the  principal  against  the  assignee  of  such 
mortgage  for  an  assignment  and  the  recov- 
ery of  interest  paid  the  assignee  operates 
as  a  ratification  of  the  taking  of  the  mort- 
gage. Union  Trust  Co.  v.  Cain,  29  Pa.  Stiper. 
Ct.  189;  Id.,  29  Pa.  Super.  Ct.  197. 

65.  ;XOTE.  Prim'ijjal's  recovery  of  secret 
profits  from  agent  does  not  cure  third  pernon's 
fraud:  An  agent,  colluding  with  a  vendor  in 
fraudulent  representations  to  his  principal, 
induced  the  latter  to  purchase  certain  land. 
For  his  assistance  the  vendor  secretly  paid 
him  a  commission  ■which  the  principal  re- 
covered at  law.  Subsequently  the  principal 
sued  the  vendor  for  fraud  and  deceit  with 
reference  to  the  sale.  Held,  that  the  prior 
action  against  the  agent  does  not  so  ratifj' 
the  contract  in  all  particulars  as  to  bar  the 
action  against  the  vendor  for  deceit.  Barns- 
dall  v.  O'Day  [C.  C.  A.]  134  F.  828.  TVhere 
an  agent  has  acted  in  fraud  of  his  principal 
the  latter  is  not  ordinarily  chargeable  with 
such  knowledge  as  the  agent  possessed,  and 
may  sue  a  tliird  party  for  fraudulent  repre- 
sentations although  the  agent  -was  aware  of 
their  falsity.  See  Bendict  v.  Arnoux,  154 
N.  Y.  715,  728.  It  was  contended  by  the  de- 
fendant in  the  present  case  that  a  different 
result  should  be  reached,  because,  by  suing 
for  the  wrongfully  obtained  bonus,  the  prin- 
cipal ratified  the  transaction  and  restored 
the  agent  to  his  position  as  agent  for  all 
purposes  of  the  purchase.  Such  a  result 
seems  undesirable  and  unnecessary.  Even  if 
no  fraudulent  representations  had  been 
inade  to  the  principal  he  might  recover  any 
bonus  secretly  received  by  his  agent  from 
other  parties  to  the  contract.  Warren  v. 
Burt,  58  F.  101.  That  recovery  cannot  by 
retroaction  restore  the  trustworthy  charac- 
ter of  the  agent,  nor  can  it  condone  the  per- 
petration of  a  separate  and  distinct  wrong. 
Hence  he  and  the  other  defrauding  party  as 
well  should  still  be  liable  for  the  further 
damage  resulting  from  fraudulent  repre- 
sentations. See  Keator  v.  St.  John,  42  F. 
585;  Glaspie  v.  Keator,  56  F.  203. — 18  Harv. 
L.   R.    617. 

66.  Bank  of  Batesville  v.  Maxey  [Ark.]  88 
S.  W.  968. 

67.  St.  Louis  Gunning  Advertising  Co.  v. 
Wanamaker,  115  Mo.  App.  270,  90  S.  W.  737. 
When  an  agent  in  contracting  for  his  prin- 
cipal exceeds  his  autliority,  the  principal, 
upon  being  fully  informed  of  the  facts,  must, 
within  a  reasonable  time,  disavow  or  dis- 
affirm his  agent's  act,  especially  where  his 
silence  might  prejudice  innocent  parties,  or 
he  will  be  held  to  have  ratified  the  act. 
Reid  V.   Alaska   Packing  Co.    [Or.]    S3   P.   139. 

•Where  an  attorney  in  fact  exceeded  his  au- 
thority by  taking  a  mortgage  in  part  pay- 
ment for  lands  conveyed  and  fraudulently 
assigned  such  mortgage  in  payment  of  his 
own   debt,    the   principal   by    instituting   pro- 
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I  lie  j^rincipal  is  hold  liable  under  such  circumstances  is  that  of  estoppel,  though  it 
is  often  said  that  the  principal  ratifies  what  was  done  by  remaining  silent.^"  In 
some  eases  but  slight  acts  of  ratification  -are  sutfieient.""  In  its  genuine  sense  rati- 
fication depends  on  intention.  It.  is  the  voluntary  assumption,  on  full  information, 
of  an  authorized  act  or  agreement.""  Hence  the  principal  must  have  full  knowl- 
edge of  all  material  facts  at  the  time  of  ratification.'^^  As  the  principal  is  under  no 
legal  obligation  to  ratify  the  unauthorized  act,  he  is  not  bound  to  make  inquiries 
into  the  facts,  and  he  will  not  be  bound  by  a  ratification  made  in  ignorance  thereof, 
unless  his  ignorance  resulted  from  willfulness  and  not  mere  carelessness ; ''-  but 
when  the  circumstances  are  such  as  to  call  for  the  application  of  the  law  of  estoppel, 
rather  than  the  mere  law  of  ratification,  the  situation  may  be  such  that  it  is  the 
dut}'  of  the  principal  to  know,  tlie  means  of  knowledge  being  at  hand  or  within  easy 
reach,  and  his  relation  to  the  third  party  such  as  to  estop  him  from  denying  knowl- 
edge.'^ Eatification  cannot  be  partial.'*  Eatification  of  an  unauthorized  contract 
may  be  made  throiigh  an  agent,  who  has  authority  to  make  such  contracts  in  his 
principaFs  behalf;  '"  but  the  secretary  of  a  corporation,  whose  duties  are  prescribed 


ceedings  for  a  reassignment  of  the  mort- 
gag-e,  without  joining  tlie  terretenants  or 
giving  them  anj'  notice  of  repudiation  of  her 
agent's  transactions  for  a  number  gf  years, 
was  estopped  to  recover  from  them  interest 
paid  on  such  mortgage  to  her -agent  and  the 
assignee.  Union  Trust  Co.  v.  Cain,  29  Pa. 
Super.  Ct.  189;  Union  Trust  Co.  v.  Cain.  29 
Pa.   Super.   Ct.  197. 

68.  St.  Louis  Gunning  Advertising  Co.  v. 
T\^anamaker,   115  Mo.  App.   270,    90   S.   W.   737. 

69.  Where,  in  case  of  emergency  and  the 
traction  company's  surgeon  was  not  obtain- 
able, the  representative  of  the  company  in 
authority  at  the  time  and  place  employed  a 
physician  to  attend  an  injured  passenger, 
the  superintendent's  failure  to  make  a  di- 
rect reply  to  the  physician's  question  as  to 
the  continuance  of  his  service,  was  held  to 
be  a  ratification.  Chicago  Consolidated 
Traction  Co.   v.  Mathews,    117   111.  App.   174. 

70.  St.  Louis  Gunning  Advertising  Co.  v. 
Wanamaker,   115  Mo.  App.   270,   90   S.  W.   737. 

71.  Thompson  v.  Laboringman's  Mercan- 
tile &  Mfg.  Co.  [W.  Va.]  53  S.  E.  90S;  Bartle- 
son  V.  Vanderhoof  [Minn.]  104  N.  V,'.  820; 
Munroe  v.  Fetter  [Cal.  App.]  82  P.  206;  Fitz- 
gerald V.  Kimball  Bros.  Co.  [Neb.]  107  X.  "W. 
227,  following  O'Shea  v.  Rice,  49  Neb.  893,  69 
N.  W.  308.  The  reports  of  the  motorman. 
conductor  and  road  officer,  as  to  an  accident, 
do  not  amount  to  notice  to  a  street  railway 
company  that  a  physician  had  been  employed 
by  its  claim  agent  at  its  expense,  where  they 
merely  allude  to  the  fact  of  his  employ- 
ment. "Weldon  v.  Traction  Co.,  27  Pa.  Super. 
Ct.  257.  The  declared  willingness  of  a  prin- 
cipal to  ratify  a  conditional  contract  will 
not  operate  as  a  ratification  of  an  uncondi- 
tional contract  of  which  he  is  ignorant. 
Fitzgerald  v.  Kimball  Bros.  Co.  [Neb.]  107 
N.  W.  227.  Defendant  held  not  to  liave  rati- 
fied by  his  acts  representations  of  an  alleged 
agent,  of  which  he  had  no  knowledge. 
Pease  v.  Fink  [Cal.  App.]  85  P.  657.  Bank 
held  not  to  have  ratified  all  the  acts  of  an 
attorney  of  which  it  was  unaware,  by  re- 
ceiving and  retaining  money  collected  by 
him.  Bank  of  Batesville  v.  Maxey  [Ark.]  88 
S.  "W.  968.  Ratification  of  unauthorized  pur- 
chases by  an  agent  cannot  be  inferred  from 
the    payment    of    the    bills,    where    it    is    not 


shown  that  any  one  had  any  knowledge  of 
the  nature  of  the  transaction  but  the  agent 
himself.  Cowan  v.  Sargent  Mfg.  Co.  [Mich.] 
12  Det.  Leg.  N.  362,  104  N.  W.  377.  The 
mere  acceptance  of  a  deed  by  the  grantees 
did  not  ratify  fraudulent  acts  by  a  notary 
public  in  procuring  the  execution,  of  which 
acts  the  grantees  were  ignorant.  Cason  v. 
Cason    [Tenn.]    93   S.  V.^  89. 

72.  "U'here  plaintiff  was  not  aware  of  the 
perishable  nature  of  the  goods  pledged  as 
security  for  a  loan  negotiated  for  her  bj'  a 
bank,  her  receipt  of  the  interest  on  the  note 
was  not  a  ratification  of  the  unautliorized 
action  of  tlie  bank  in  so  loaning  her  money. 
Valley  Bank  of  Phoenix  v.  Brov/n  [Ariz.]  83 
P.  362. 

73.  Thompson  v.  Laboringman's  Mercan- 
tile &  Mfg.  Co.   [W.  Va.]  53  S.  E.  908. 

74.  Ratification  of  a  sale  ratifies  the 
agent's  warranty  made  therein,  although 
made  without  authority.  Holman  v.  Cal- 
houn [Ala.]  40  So.  356;  Phillips-Buttorff  Mfg. 
Co.  V.  T^'ild  Bros.  [Ala.]  39  So.  359.  Although 
made  fraudulently,  as  in  misrepresenting  the 
acreage  of  a  tract  of  land  sold.  Judd  v. 
Walker,  114  Mo.  App.  128,  89  S.  W.  558.  A 
principal  who  ratifies  the  unf^athorized  tak- 
ing of  a  mortgage  by  her  attorney  in  fact, 
in  part  payment  for  lands  sold,  must  ratify 
all  liis  acts  in  the  transaction;  she  cannot 
profit  by  it  and  repudiate  the  frauds  of  her 
agent  so  far  as  innocent  parties  are  con- 
cerned. Union  Trust  Co.  v.  Cain,  29  Pa. 
Super.  Ct.  1S9:  Id.,  29  Pa.  Super.  Ct.  197. 

75.  Where  the  authorized  agent  of  a  rail- 
road company  receives  cattle  for  shipment, 
without  objection,  under  a  parol  agreement 
made  by  an  unauthorized  agent,  he  binds  the 
company,  notwithstanding  the  lack  of  au- 
thoritv  on  the  part  of  the  first  agent.  Gulf, 
etc.,  R.  Co.  v.  Jackson  [Tex.]  17  Tex.  Ct. 
Rep.  100,  89  S.  W.  968.  The  consignor  of  un- 
claimed freight  stored  in  a  warehouse  de- 
livered the  bill  of  lading  to  an  employe  in 
the  general  freight  agent's  office  and  signed 
an  indemnity  agreement  made  out  by  the 
employe,  making  the  carrier  an  agent  for 
the  return  of  the  shipment  and  agreeing  to 
save  the  carrier  harmless.  Held  that  the 
general  freight  agent's  letter  to  the  local 
agent  was  a  ratification  of  the  contract  with 
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by  the  by-laws  and  do  not  include  the  making  of  contracts,  cannot  ratify  an  unau- 
thorized contract  made  by  an  agent,  Unless  authorized  by  the  directors  to  do  so.'^® 
An  agent's  assertion  that  his  action  had  been  ratified  by  his  principal  is  not  binding 
on  the  latter."  Where  a  contract  for  the  purchase  of  land  was  void  becaiise  exe- 
cuted by  an  agent  without  written  authority,  it  could  not  be  ratified  by  the  prin- 
cipal alone,  for  it  is  not  binding  on  the  other  party.^^  Eatification  is  equivalent  to 
a  precedent  authority.'^®  It  confirms  the  contract  as  made;  it  neither  changes  the 
contract  nor  makes  a  new  one  with  different  terms.®"  A  ratification  by  a  creditor 
of  her  attorney's  act  in  accepting  in  satisfaction  of  an  indebtedness  is  binding  on 
the  mortgagee  of  the  same  premises.®^  Pleading  ratification  of  an  agent's  act  nec- 
essarily implies  that  he  was  originally  wanting  in  authority,  or  exceeded  his  au- 
thority.*^ Where  plaintiff  relies  upon  a  ratification  of  the  contract  by  the  principal, 
the  burden  is  on  him  to  prove  it.^^     It  is  usually  a  question  of  fact  for  the  jury.®'* 

(§2)  E.  Undisclosed  agency. ^^— An  agent  can  make  a  valid  contract  with  a 
third  person  in  his  own  name,  AAdthout  disclosing  his  principal,  and  can  sue  on  such 
contract  unless  the  principal  intervenes;®^  and  the  rule  is  the  same,  although  the 
agent  made  the  contract  through  a  subagent  employed  by  himself.®^  An  undis- 
closed principal,  however,  may  avail  himself  of  a  contract  made  by  his  agent;  ®®  but 
not  where  exclusive  credit  is  given  to  the  agent.®®  If  a  third  person  deals  with  an 
agent,  believing  him  to  be  the  principal,  the  undisclosed  principal  must  take  the 
contract,  if  he  seeks  to  enforce  it,  as  the  agent  and  the  other  party  made  it.^°     The 


the  employe  and  the  carrier  was  responsible 
for  the  value  of  the  g-oods,  for  failure  to  get 
them  out  of  the  warehouse  before  they  were 
sold.  Murray  v.  New  York,  etc.,  R.  Co.,  99 
N.  Y.  S.  477. 

76.  Reid  v.  Alaska  Packing  Co.  [Or.]  83 
P.  139. 

77.  Employment  of  a  physician  by  the 
claim  agent  of  a  traction  company  to  attend 
an  injured  passenger.  Weldon  v.  Traction 
Co.,  27  Pa.  Super.  Ct.  257. 

78.  The  institution  of  Suit  for  specific 
performance  does  not  ratify  such  contract. 
Cowan  V.  Curran,  216  lU.  598,  75  N.  E.  322. 

79.  Reid  v.  Alaska  Packing  Co.  [Or.]  83 
P.   139. 

80.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.  [Ga.]  52  S.  E.  613.  Questioned  4 
Mich.  L.  R.  473.  See,  also,  note  to  Attee  v. 
Bartholomew    [Wi.s.]    5  Am.   St.    Rep.   109. 

81.  Sawyer  v.  "Vermont  Loan  &  Trust  Co. 
[Wash.]   84  P.   8. 

8S.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.    [Ga.]   52  S.  E.  613. 

83.  Sanford  v.  Fountain.  49  Misc.  301,  99 
N.  Y.  S.   234. 

84.  Letter  of  principal  held  to  be  suffi- 
cient evidence  of  ratification  to  go  to  the 
jury.  Noble  v.  Burney  [Ga.]  53  S.  E.  463. 
Pacts  held  to  show,  not  a  ratification  of  an 
employe's  transactions  with  brokers,  but  a 
recognition  by  the  principal  of  his  liability 
therefor.     Norden  v.  Duke,  99  N.  Y.   S.   30. 

85.  See  5  C.  L.  84.  See,  also,  Clark  &  S. 
Asf^ncy,  1006,   11.15. 

86.  Kirby's  Dig.  §  6002,  providing  that  an 
a.gent  may  sue  on  a  contract  made  for  the 
benefit  of  anotlier  does  not  cliange  the  law. 
Shelby  v.  Barrow  [Ark.]   89  S.  W.  464. 

87.  Shelby  v.  Burrow  [Ark.]  89  S.  "W.  464. 

88.  Cowan  v.  Curran,  2l6  IlL  598.  75  N.  E. 
322.  A  written  contract  for  the  sale  of  real 
e.«tate,  made  and  signed  by  an  agent  in  his 
own  nanie  and  without  disclosing  his  agency 
or    the    name    of    his    principal,    satisfies    tlie 


requirements  of  the  Statute  of  frauds,  and 
is  binding  on,  and  may  be  enforced  by,  the 
principal.  Egle  v.  Morrison,  6  Ohio  C.  C. 
(N.  S.)  609.  The  principal  can  sue  for 
breach  of  a  contract  made  in  its  behalf,  by 
its  mere  agents,  altliough  the  other  party 
did  not  know  of  the  agency.  Noel  Const.  Co. 
V.  Atlas  Portland  Cement  Co.  [Md.]  63  A. 
384.  He  may  sue  for  damages,  in  his  own 
name,  for  an  error  in  the  transmission  of  a 
telegram  sent  by  his  agent.  Propeller  Tow- 
boat  Co.  V.  Western  Union  Tel.  Co.  [Ga.]  52 
S.  E.  766.  He  can  maintain  an  action  against 
a  carrier  for  damages  to  goods  in  transpor- 
tation, tliough  shipped  in  the  agent's  name, 
under  Code,  §  540,  permitting  the  enforce- 
ment of  a  contract  in  the  name  of  the  real 
party  iii  interest.  Griffin  v.  Wabash  Co.,  115 
Mo.  App.  549,  91  S.  W.  1015.  Cattle  bought 
by  an  agent,  under  a  Written  contract  of 
agency,  and  with  money  advanced  by  the 
principal,  are  the  property  of  the  principal, 
although  the  agent  holds  possession  and 
^does  not  disclose  his  agency  at  the  time  of 
purchase.  W.  &  P.  Nicholls  v.  Mapes  [Cal. 
App.]  82  P.  265.  Where  a  Selling  agent  was 
bound  by  his  contract  to  deliver  to  his  prin- 
cipal the  notes  of  buyers  as  collateral  se- 
curitj'',  and  to  hold  all  proceeds  of  goods. 
soil,  in  trust  for  the  payment  of  the  notes, 
he  was  a  mere  trustee  for  his  principal  ot 
the  accounts  of  buyers  and  money  collected 
thereon,  and  the  assignee  of  the  accounts 
from  the  agent  acquired  no  title  as  against 
the  principal,  though  he  had  no  notice  of  his 
claim.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  N.  C.  326,  51  S.  E.  949. 

80.  Cowan  v.  Curran,  216  111.  598,  75  N.  E. 
322.  Evidence  held  not  to  substantiate 
plaintiff's  claim  that  the  bank,  for. Which  de- 
fendants were  commssioners,  was  the  un- 
disclosed principal  oh  a  bond  signed  by  a 
person  individually.  Drew  v.  Caffall  [La.]  41 
So.   233. 

90.     Hook  V.  Crowe  [Me.]   61  A.  1080. 
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law  imposes  no  duty  on  a  person  to  inquire  whether  the  party  with  whom  he  is  deal- 
ing is  acting  9B  .an  agent,  but  it  is  the  duty  of  such  party,  if  he  wishes  to  escape 
pergonal  liability,  to  inform  his  customer  of  his  agency."^  The  undisclosed  prin- 
cipal, when  discovered,  may  also  be  held  liable  on  a  contract  made  with  his  agent,^- 
aithough  goods  were  sold  and  charged  to  the  agent ;  °^  but  the  rule  that  an  undis- 
closed principal  sluall  stand  liable  for  the  contract  of  his  agent  does  not  apply  when 
the  contract  is  under  seal.'*'^  A  third  party  who  takes  property  as  security  for  a 
loan  to  an  agent  who  has  the  property  in  his  possession  to  sell  on  commission,  with' 
out  notice  of  the  agency,  is  entitled  to  possession  as  against  the  undisclosed  prin- 
cipal.^^ 


91.  Armour  Packing  Co.  of  Louisiana  v. 
Vietch-Young  Produce   Co.    [Ala.]    39  So.   6S0. 

92.  Where  the  husband  was  manager  of 
the  wife's  business,  she  was  held  liable  as 
an  undisclosed  principal  on  her  husband's 
promise  to  pay  for  work  and  materials. 
Keller  v.  Haug,  96  N.  Y.  S.  1058. 

93.  "Where  the  wife  was  the  agent,  her 
■written  .statement  that  she  owned  the  goods, 
made  after  commencement  of  suit  against 
tlie  husband  as  the  undiscloseil  principal  in 
the  transaction,  did  not  preclude  the  ven- 
dor's showing  the  husband's  ownership. 
McKee  V.  Cunningham   [Cal.  App.]   84  P.   260. 

94.  Van  Dyke  v.  Van  Dyke,  123  Ga.  686, 
51  S.  E.  582,  afg.  Lenney  v.  Finley,  118  Ga. 
718,   45   S.  E.   593. 

Note:  It  is  a  settled  rule  of  law  that  no 
one  but  a  party  to  a  sealed  instrument  can 
be  sued  thereon.  Briggs  v..  Partridge,  64  N. 
Y.  347.  But  there  is  conflict  as  to  whether 
the  sealed  instrument  can  be  disregarded 
and  suit  be  brought  against  the  undisclosed 
principal  on  an  implied  contract,  in  cases 
where  tlxe  seal  is  not  necessary  as  above. 
It  was  held  in  Boerscherling  v.  Kotz,  37  N. 
J.  Eq.  150,  that  it  could  not,  but  the  best  con- 
sidered cases  hold  otherwise  (Moore  v.' 
Granby  Min.  Co.,  80  Mo.  86;  Hitchcox  v. 
Moore,  4  Wend.  [N.  Y.]  2S5);  and  there  seems 
to  be  no  reason  why  the  mere  fact  that  an 
instrument  is  under  seal,  tliough  it  is  not 
necessary  as  in  the  above  case,  should 
change  the  liability  of  the  principal.  Kirsli- 
bor  V.  Bauzel,  67  Wis.  178. — From  15  Yale  L. 
J.  41. 

NOTE.  .  Elxeeptioas  in  case  of  contracts 
Hnder  ^eal;  The  doctrine  allowing  an  ac- 
tion against  an  undisclosed  principal  does 
not  apply  to  contracts  under  seal.  It  is  well 
settled,  at  common  law,  tliat  no  person  can 
sue  or  be  sued  upon  a  contract  under  seal 
except  the  parties  who  are  named  or  de- 
scribed in  the  instrument;  and  under  this 
rule  where  a  person  enters  into  a  contract 
under  seal  in  his  own  name,  but  as  agent 
for  an  undisclosed  principal,  whether  the  ex- 
istence of  the  principal  is  undisclosed,  or 
his  name  merely,  the  other  party  cannot 
maintain  an  action  against  the  principal. 
Pickering's  Claim,  6  Ch.  App.  525;  Ciiester- 
fleld  Colliery  Co.  v.  Hawkins,  3  Hurl.  &  C. 
677;  Clarke  v.  Courtney,  5  Pet.  [U.  S.]  350, 
8  Law.  Ed.  140;  Badger  Silver  Min.  Co.  v. 
Drake  [C.  C.  A.]  88  F.  48;  Jones  v.  Morris, 
61  Ala.  518;  Sanders  v.  Partridge,  108  Mass. 
556;  Borcherling  v.  Katz,  37  N.  J.  Eq.  150; 
Briggs  V.  Partridge,  64  N.  Y.  357;  21  Am. 
Rep.  617;  Kiersted  v.  Orange  &  A.  R.  Co.,  69 
N.  Y.  343,  25  Am.  Rep.  199;  Tuthill  v.  Wilson, 
90  N.  Y.   423;  Sanger  v.  Warren,   91  Tex.  472, 


66  Am.  St.  Rep.  913.  And  see  ante,  §§  293- 
309.  The  rule  does  not  apply,  of  course, 
where  a  seal  is  unnecessarily  affixed  to  an 
instrument,  so  that  it  may  be  rejected  as 
surplusage,  and  the  instrument  treated  as 
a  simple  contract;  or  as  the  rule  has  been 
stated:  "When  a  sealed  contract  has  been 
executed  in  such  form  that  it  is,  in  law,  the 
contract  of  the  agent  and  not  of  the  princi- 
pal, but  the  principal's  interest  in  the  con- 
tract appears  upon  its  face  and  he  has  re- 
ceived the  benefit  of  performance  by  the 
other  party  and  has  ratified  and  confirmed 
it  by  acts  in  pais,  and  the  contract  is  one 
which  would  have  been  valid  witiiout  a  seal, 
the  principal  may  be  made  liable  in  assump- 
sit upon  the  promise  contained  in  the  in- 
strument, whicli  may  be  resorted  to  to  as- 
certain the  terms  of  the  agrement."  Briggs 
v.  Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617; 
Moore  v.  Granbj^  Min.  &  Smelting  Co.,  SO  Mo 
86;  Randall  v.  Van  Vechten,  19  Johns.  [N. 
Y.]  60,  10  Am.  Dec.  193;  "Worrall  v.  Munn,  5 
N.  Y.  229,  55  Am.  Dec.  330;  Dubois  v.  Dela- 
ware &  Hudson  Canal  Co.,  4  Wend.  [N.  Y.] 
285;  Lancaster  v.  Knickerbocker  Ice  Co.,  153 
Pa.  427;  Stowell  v.  Eldred,  39  "Wis.  614.  But 
it  is  held  that  -where  the  instrument  is  one 
that  was  required  at  common  law  to  be  un- 
der seal,  as  a  deed,  bond,  etc.,  the  fact  that 
a  statute  renders  it  unnecessary  to  place  a 
seal  upon  it  does  not  affect  this  rule  of  hold- 
ing the  agent  alone  liable  thereon,  as  the 
statute  merely  dispenses  with  a  formality, 
and  does  not  undertake  to  give  a  deed  exe- 
cuted without  a  seal  a  different  status  from 
"What  it  would  have  had  before  if  executed 
with  a  seal.  Sanger  v.  "V\''arren,  91  Tex.  472, 
66  Am.  St.  Rep.  913.  "Though,"  under  such 
a  statute,  "a,  seal  may  not  now  be  necessary, 
to  a  conveyance  of  a  legal  estate  in  lands, 
yet  the  instrument,  the  deed  of  conveyance, 
which  it  must  still  be  termed,  though  shorn 
of  its  dignity  of  a  seal,  retains  all  the  op- 
eration and  effect  of  a  deed  sealed  at  com- 
mon law.  Its  covenants  may  be  as  compre- 
hensive, and  whatever  they  may  be,  are  as 
obligatory,  and  its  recitals  are  as  incapable 
of  being  gainsaid  as  if  it  were  sealed  with 
the  greatest  formality.  The  estoppel  whicli 
a  sealed  instrument,  or  its  covenants,  cre- 
ated at  common  law,  is  now  claimed  by  the 
appellee,  shall  be  attached  to  the  convey- 
ance by  the  agents  of  the  appellant.  And 
we  cannot  doubt  that  the  estoppel  which  at 
common  law  grew  out  of  the  covenants,  or 
the  recitals  of  a  sealed  instrument,  attaches 
now  to  an  unsealed  conveyance  of  the  real 
estate  in  lands."  Jones  v.  Morris,  61  Ala. 
524. — Prom   Clarke  &  S.  Agency,   §   463. 

9,5.     Chickering-Chase    Bros.    Co.    v.    Moul- 
ton   [Iowa]   107  N.  W.  434. 
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(§2)  F.  Notice  tlirough  agency. "^^ — Xotice  to  an  agent  in  the  course  of  his 
employment  is  notice  to  the  principal/'  but  the  agency  must  be  shown  to  exist.^** 
The  agent's  knowledge  or  notice  cannot  be  imputed  to  the  principal,  when  it  was 
not  gained  in  the  course  of  his  employment/^  or  when  it  was  not  gained  while  acting 
within  the  scope  of  his  authority/  or  when  it  was  gained  while  the  agent  was  en- 
gaged in  committing  an  independent,  fraudulent  act  on  his  own  account,  and  the 
facts  to  be  imputed  relate  to  such  act.^  N"or  is  notice  to  the  agent,  growing  out  of 
an  agent's  act,  notice  to  his  principal,  when  the  issue  is  whether  such  act  was  within 
the  agent's  actual  or  apparent  authority.^  Besides  being  bound  by  his  agent's  knowl- 
edge or  notice,  the  principal  can  avail  himself  of  the  knowledge  of  his  agent  gained 
in  the  course  of  his  employment."* 


06.  See  5  C.  L.  S5.  See,  also,  Clark  &  S. 
Agency,  lOSft. 

97.  Cowan  v.  Curran,  216  111.  59S,  75  N. 
E.  322.  Knowledge  of  the  want  of  consid- 
eration for  a  note  and  mortg-age  imputed  to 
principal.  Condon  v.  Barnum  [Iowa]  106  N. 
'W.  514.  Where  plaintiff's  agent  surrendered 
a  copy  of  a  contract  to  defendant's  agent 
who  had  knowledge  of  his  want  of  authority 
to  make  the  surrender,  the  agent's  knowl- 
edge was  imputed  to  defendant.  Hayes  v. 
Wagner,  220  111.  256,  77  N.  E.  211.  Defend- 
ant held  chargeable  with  knowledge  of  its 
president  who  as  superintending  manager 
of  a  competing  natural  gas  company  had 
turned  the  latter's  well  over  to  defendant; 
and  defendant  company  could  not  claim  the 
benefit  of  adverse  title.  McCullough  v.  Ford 
Natural  Gas  Co.  [Pa.]  62  A.  521.  Where  the 
agent  of  a  creditor,  taking  mortgages  to 
secure  his  principal's  indebtedness  within  4 
months  prior  to  the  debtor's  bankruptcy, 
had  put  him  upon  his  inquiry,  both  agent 
and  principal  were  bound  by  it.  In  re  Nas- 
.sau,  140  F.  912.  Knowledge  of  the  local 
agent  of  a  loan  company,  whose  business 
was  to  take  applications  personally,  inspect 
security  offered,  and  report  the  same,  that  a 
loan  transaction  reported  by  him  was  of  a 
fictitious  character,  was  knowledge  of  the 
company.  Flynt  v.  Taylor  [Tex.  Civ.  App.] 
91  S.  W.  864.  The  knowledge  by  a  station 
agent  that  an  intoxicated  person  was  on  the 
track  aliead  of  a  train  and  his  failure  to 
warn  tlie  trainmen,  rendered  the  company 
responsible  for  the  trespasser's  deatli. 
Glenn's  Alm'r  v.  Louisville  &  N.  R.  Co.  [Ky.] 
t)0  S.  W.  975.  An  attorney  employed  to  ex- 
amine the  title  to  land  by  one  who  wished 
to  make  a  loan  thereon  and  who  paid  him 
for  the  service,  ■was  not  the  agent  of  the 
party  wlio  loaned  the  money,  and  the  latter 
was  not  bound  by  the  knowledge  gained  by 
tlie  attorney  in  his  examinations.  Flanders 
v.  Rosoff,  97  N.  Y.  S.  514. 

0?.  Relation  of  agency  between  the  par- 
ties not  shown.  Garrett  v.  Slavens  [Iowa] 
105  N.  W.  369.  Knowledge  of  a  citizen  who 
procured  an  option  on  land  as  an  induce- 
ment for  the  location  of  a  factory,  that  the 
land  did  not  belong  to  the  party  giving  the 
option,  could  not  be  imputed  to  the  manu- 
facturing company,  such  citizen  not  being 
its  agent.  Barnes  v.  Weike!  Chair  Co.  [Ky] 
89  S.  W.  222.  An  agent  for  a  borrower  in 
procuring  a  loan  does  not  become  an  agent 
for  the  len'ier,  by  tlie  latter's  consenting  to 
rely  upon  the  agent's  representations  as  to 
the   condrtlon    of   tiie   borrower's    title,   so   as 


to  render  the  lender  chargeable  with  the 
agent's  knowledge.  Boyd  v.  Boyd  [Iowa] 
104  N.  W.  798.  Where  the  question  of  a  cer- 
tain person's  agency  for  plaintiff  was  one 
for  the  jury,  an  instruction  that  any  infor- 
mation gained  by  such  person  was  not  the 
knowledge  of  plaintiff,  was  properly  refused. 
Novelty  Mill  Co.  v.  Heinzerling.  39  Wash. 
244,    81  P.   742. 

SO.  Moon  Bros.  Carriage  Co.  v.  Devenish 
[Wash.]   85  P.  17. 

1.  The  facts  of  which  the  agent  had  no- 
tice must  be  within  the  scope  of  the  agency, 
so  that  it  becomes  tlie  duty  of  the  agent  to 
act  upon  them  or  communicate  them  to  his 
principal.  Moon  Bros.  Carriage  Co.  v.  Dev- 
enisli  [Wash.]  85  P.  17.  The  principal  can- 
not be  held  to  have  notice  of  the  acts  of  the 
agent  outside  of  the  scope  of  his  autlioritj' 
and  not  shown  to  have  been  done  witli  the 
principal's  knowledge  or  consent.  Harvey 
V.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa]  105  N. 
W.  958.  Where  it  did  not  appear  that  a 
traveling  salesman  was  authorized  to  make 
collections,  the  principal  is  not  cliarged  with 
his  knowwledge  that  on  the  dissolution  of  a 
partnership  its  liabilities  were  assumed  by 
one  of  the  partners.  Moon  Bros.  Carriage 
Co.  V.  Devenish  [Wash.]  85  P.  17.  Where  the 
owner  of  land  sued  a  railroad  company  for 
negligently  constructing  a  fill  over  a  v.'ater- 
course,  so  as  to  leave  an  alleged  insufficient 
drain,  evidence  of  his  declarations  to  a  sur- 
veyor of  the  premises  and  to  persons  at 
work  on  the  fill  were  held  inadmissible,  as 
such  persons  were  not  slio^vn  to  have  an  au- 
tliority  in  the  planning  or  constructing  of 
the  drain,  etc.  Price  v.  Oregon  R.  Co.  [Or.] 
83  P.  843. 

2.  Cowan  v.  Curran,  216  111.  598.  75  N.  E. 
322.  Defendant  could  not  be  chargeable  with 
notice  of  the  fact  that  funds  with  which  its 
treasurer  was  credited  on .  its  books  weri^ 
trust  funds,  held  by  him  as  guardian,  as  the 
facts  to  be  imputed  related  to  such  treas- 
urer's independent  fraudulent  acts.  Brook- 
house  V.  Union  Pub.  Co.  [N.  H.]  62  A.  219. 
The  knowledge  of  a  professional  land  agent 
who  acts  as  the  agent  of  both  buyer  and 
"teller,  cannot  be  imputed  to  one  of  the  par- 
ties w^ho  has  not  actual  knowledge  and  v/itli 
whom  tlie  agent  has  not  acted  in  the  most 
perfect  good  faitli.  Cowan  v.  Curran,  216 
111.   59S     75   N.   E.    322. 

3.  Thompson  v.  Laboringman's  Mercan  - 
tile  &  M^g.  Co.   [W.  Va.]  53  S    B.  90S. 

4.  Smith  &  Cheney  Co.  v.  Schmidt  [Mich.] 
12  Det.  Leg.  N.  604,  105  N.  "W.  39.  An  a<rent 
who    contracted    in    behalf    of    his    principal 
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(§2)  G.  Mode  of  executing  auiliority.^- 
his  authority  must  purport  to  be  representative.* 
signature  appears,  whether  "principal  by  agent; 


-The  act  of  the  asrent  in  executinc; 
It  is  immaterial  in  what  form  the 
or  "agent  for  principal."  " 


(§  2)  //.  Remedies,  pleading,  procedure,  and  proofs  are  discussed  generally 
in  the  appropriate  separate  topics.^  Where  the  vendee  brings  suit  against  the  ven- 
dor on  a  warranty  given  by  his  agent  in  the  sale  of  chattels,  he  must  show  the  agent's 
authority  to  make  the  warranty,  either  by  direct  proof  or  by  proof  of  a  general  cus- 
tom; but  when  the  vendor  sues  for  the  price  of  chattels  sold  b}^  his  agent,  he  is 
bound  by  his  agent's  representations  as  he  cannot  ratify  the  transaction  in  part.^" 
One  in  possession  of  property  merely  as  agent  or  caretaker  cannot  institute  an  ac- 
tion in  his  own  name  to  enjoin  a  proceeding  against  him  as  tenant  of  anothej.^^  In 
an  action  against  an  administrator  for  specific  performance  of  a  contract  made  by 
an  agent  for  the  sale  of  real  estate  belonging  to  decedent's  estate,  a  petition  which 
did  not  show  the  agent's  authority  to  sell  the  land,  stated  no  cause  of  action.^-  The 
scope  of  the  authorit}'  of  a  railroad  claim  agent  not  being  defined  by  law,  if  put  in 
issue  must  be  proved  as  a  matter  of  fact,  even  though  the  conduct  of  such  an  agent 
would  be  inexplicable  on  any  other  ground  than  that  he  had  authority  to  make  a 
settlement.^*  Where  the  only  issue  was  whether  a  third  party  had  authority  to  bind 
defendant  as  his  agent,  the  decision  of  the  trial  justice  that  there  was  no  privity 
of  contract  between  the  parties  did  not  sufficiently  answer  the  issue.^* 

§  3.  Rights  and  liabilities  of  agent  as  to  third  persons.^^ — As  a  general  rule,^ 
a  contract  made  by  an  agent  as  such  and  within  the  scope  of  his  authority,  is  bind- 
ing on  the  principal  and  not  on  the  agent.^"  The  personal  liability  is  a  question 
of  intention,^"  and  not  of  inference  or  conclusion  dra^^m  by  law,  except  in  the  sense 
in  which  the  law  deduces  intention  from  language  and  holds  men  to  the  legitimate 
results  of  their  words  and  actions. ^^  These  rules  govern  in  the  case  of  contracts 
not  under  seal ;  ^^  but  in  the  case  of  contracts  under  seal,  the  contract  must  be  in 


with  a  third  party,  since  deceased,  is  a  com- 
petent witness  for  his  principal  to  prove  the 
contract.  Brown  v.  Click  [W.  Va.]  53  S.  E. 
16. 

5.  See  Clark  &  S.  Agency,  669. 

6.  Where  trustees  of  a  religious  society 
had  authority  only  to  convey  the  society's 
real  estate,  but  in  their  recitals,  covenant, 
execution  and  acknowledgment  purport  to 
grant  only  an  individual  interest,  the  fee 
does  not  pass  but  remains  in  the  society. 
First  Baptist  Church  of  Sharon  v.  Harper 
[Mass.]   77  N.  E.  778. 

7.  Cochran  v.  MacRae,  98  N.  Y.   S.   852. 
XotC!      See    generally    Clark    &    S.    Agency, 

669,  and  particularly  page  692  as  to  whether 
the  instrument  should  show  that  it  was  done 
by  the  principal  through  agent  or  should 
omit  mention  of  agency. 

8.  See  5  C.  L.  86. 

9.  See  the  Topical  Index  and  the  heads 
there  listed  especially  Contracts,  5  C.  L.  664, 
and  various  topics  descriptive  of  remedies 
on  contracts;  also  particular  tort  titles. 

10.  Phillips-Buttorff  Mfg.  Co.  v.  Wild 
Bros.   [Ala.]   39  So.   359. 

11.  Chatfield  v.  Clark,  123  Ga.  867,  51  S. 
E.  743. 

12.  Morrison  v.  Hazzard  [Tex.]  92  S.  W. 
33. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Daugherty 
[Kan.]   83  P.  821. 

14.  Dunstan  v.  Ryley,  99  N.  T.  S.  535. 

15.  See  5  C.  L.  87.  See,  also.  Clark  A  S. 
AKcney,  1216-1361. 


16.  Colloty  v.  Schuman  [X.  J.  Law]  62  A. 
186;  Hicks  v.  Kenan,  139  N.  C.  337,  51  S.  E. 
941.  Defendant  as  collection  agent,  w^ithout 
any  personal  fraud  or  guaranty  of  the  valid- 
ity of  the  claim,  received  from  plaintiff  pay- 
ment of  a  claim  against  plaintiff's  brotlier,. 
and  paid  the  same  over  to  his  principal. 
Held  that  the  principal  and  not  the  agent 
was  liable  for  the  sum  collected,  on  proof  of 
the  invalidity  of  the  claim.  Hauenstein  v.- 
Ruh  [N.  J.  Law]  62  A.  184.  An  instruction; 
that  if  defendants  sold  the  goods  as  agents- 
for  the  manufacturer  and  not  as  their  ovrni 
property,  and  disclosed  their  agency  at  the- 
time,  plaintiff  could  not  recover  against 
them  for  breach  of  warranty,  was  held  ob- 
jectionaifie  as  abstract,  but  not  prejudicial 
a.nd  misleading  for  that  reason.  Haines  v. 
Neece  [Mo.  App.]  92  S.  W.  919.  "W^here  a 
contract  for  the  alteration  of  a  house  was 
signed  by  defendants'  daughters  who  had  no 
interest  in  the  house  but  lived  with  their 
parents,  and  defendants  knew  of  the  con- 
tract and  tliat  the  Tvork  was  being  done,  the 
daughters  were  only  agents  and  not  liable 
on  the  contract.  Schindler  v.  Green  [Cal. 
App.]    82  P.  341. 

ir.  Hicks  V.  Kenan,  139  N.  C.  337,  51  S. 
E.  941. 

IS.     'Woltt  V.  Wilson,  2S  Pa.   Super.  Ct.  51t. 

19.  If  the  contract  is  unsealed,  it  matters 
not  how  it  is  piirased.  nor  how  it  is  signed, 
whether  by  the  agent  for  the  principal,  or 
with  the  name  of  the  principal  by  the  agent 
or  otherwise.     The  meaning  of  tlie  contract- 
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the  name  of  tlie  principal  and  must  purport  to  be  his  deed  and  not  that  of  the 
agent.^*'  The  agent  is  not  liable  on  a  sealed  instrument  negotiated  on  behalf  of  a 
fictitious  principal.-^  The  agent  is  personally  liable  when  he  purports  to  act  as 
principal,-^  or  where  he  fails  to  bind  his  principal,  because  of  want  of  authority,-^ 
and  where  a  third  party  dealing  with  him  does  so  on  the  faith  that  he  possesses  the 
authority  he  assumes,  if  the  contract  is  one  on  which  the  principal  could  have  been 
held,  if  the  agent  had  in  fact  possessed  the  assumed  authority.^*  Where  an  agent 
to  sell  lands  employs  another  to  find  a  purchaser,  he  is  personally  liable  for  the 
services.^^  An  agent  who  performs  gratuitous  services  and  is  not  permitted  to  do 
so  because  of  his  holding  himself  out  to  be  particularly  skilled  in  the  matter, 
is  liable  only  for  the  fair  exercise  of  such  capacity  as  he  possesses.-^ 

Evidence,  proof  and  procedure.^'' — An  agent  holding  the  legal  title  to  land  for 
his  principal  is  a  trustee  of  an  express  trust  and  may  maintain  an  action  in  his  own 
name  to  restrain  a  third  person  from  cutting  timber  on  the  land  and  for  the  value 
of  timber  previously  cut  thereon,-^     An  affidavit  of  defense  that  the  contract  of  em- 


ing  parties  is  the  agreement.     Hicks  v.  Ke- 
nan, 139  N.  C.  337,   51  S.  E.  941. 

20.  Hicks  V.  Kenan,  139  N.  C.  337,  51  S. 
E.   941. 

21.  Schenkberg  v.  TreadweU,  94  N.  Y.  S. 
418. 

Aote:  On  strict  theory  this  per  curiam 
opinion  seems  difficult  to  support.  By  the 
weight  of  authority,  wlien  an  unauthorized 
agent  makes  a  contract  for  a  principal  ac- 
tually existing,  the  agent  is  not  liable  on 
the  contract.  Lewis  v.  Nicholson,  18  Q.  B. 
503;  Noe  v.  Gregory,  7  Daly  [N.  Y.]  283. 
When  the  principal  is  fictitious,  however, 
the  agent  is  often  held  liable  on  the  con- 
tract, on  the  ground  that  otherwise  it  would 
be  wholly  inoperative.  Kelner  v.  Baxter,  L. 
R.  2  C.  P.  174.  Yet  in  the  real  essence  of 
the  situation,  there  is  little  difference  be- 
tween a  principal  who  gives  no  authority 
and  one  who  does  not  exist.  See  Bartlett  v. 
Tucker,  104  Mass.  336.  But  here  the  instru- 
ment is  under  seal;  and  however  loosely  a 
simple  contract  may  be  treated,  the  law  is 
strict  that  only  those  named  as  pa.rties  to 
a  sealed  instrument  can  sue  or  be  sued  upon 
it.  Henricus  v.  Englert,  137  N.  Y.  488. 
There  seems  to  be  no  urgent  necessity  for 
relaxing  the  rule  in  the  case  at  hand,  as  an 
adequate  remedy  lies  for  deceit,  or  for  breach 
of  an  implied  warranty  of  authority.  Pol- 
hill  V.  Walter,  3  B.  &  Ad.  114;  Collen  v. 
Wright,  8  E.  &  B.  647. — 19  Harv.  L.  R.  59. 

22.  Evidence  held  to  s-upport  a  finding 
that  a  party  selling  notes  to  anotlier  wlio 
had  no  notice  of  his  agency  was  supposed  by 
plaintiff  to  be  acting  in  liis  individual  ca- 
pacity and  was  therefore  personally  liable 
for  misrepresentations.  Harris  v.  Cain  [Tex. 
Civ.  App.]  91  S.  W.  866.  The  attorney  of 
the  plaintiff  in  a  replevin  suit,  wlio  "as  prin- 
cipal" executed  the  replevin  bond  filed,  -was 
liable  to  indemnify  the  surety  therein  and 
could  not  defend  on  tlie  ground  that  he  was 
acting  merely  as  attorney  for  his  client, 
when  he  executed  the  bond.  Hayes  v.  Bron- 
son  [Conn,]  61  A.  549.  See  15  Yale  L.  J.  194. 
A  contract  signed  by  a  person  who  adds 
"general  manager"  after  his  name,  and  pur- 
porting on  its  face  to  be  made  in  behalf  of 
another  party,  is  not  the  individual  under- 
taking of  the  signer,     Raleigh  &  G.  R.  Co.  v. 


Pullman  Co.,  122  Ga.  700,  50  S.  E.  IOCS.  A 
mere  memoranduin  written  by  the  manager 
of  an  insurance  company,  on  one  of  its  letter 
heads,  addressed  to  plaintiff,  tliat  lie  was  en- 
titled to  certain  renewal  premiums,  held  not 
to  constitute  a  personal  agreement  to  pay 
the  commissions.  Anderson  v.  Englisli,  105 
App.  Div.  400,  94  N.  Y.  S.  200.  Such  agree- 
ment would  be  without  consideration,  unless 
the  manager  received  some  benefit  from  the 
insurance  so  placed  w^ith  the  agency.  Id. 
Although  a  party  engaged  in  purcliasing 
stock  for  another  may  know  that  the  latter 
is  turning  the  stock  over  to  a  company  of 
which  he  is  general  manager,  as  fast  as  he 
gets  it,  that  knowledge  does  not  prevent 
purchaser  from  looking  to  such  general 
manager  as  the  responsible  party,  if  the  pur- 
chaser had  reason  to  believe  that  the  gen- 
eral manager  was  acting  for  himself  and  not 
for  the  company.  Martin  v.  Kennedy  [Ky. ] 
90  S.  W.   975. 

23.  The  liability  of  an  agent  contracting 
without  authority  in  the  name  of  another,  is 
divided  into  three  classes:  1.  Where  the 
agent  inakes  fraudulent  representations  of 
his  authority,  with  intent  to  deceive.  2. 
Where  he  has  no  authority  and  knows  it, 
but  nevertlieless  makes  a  contract  as  if  hav- 
ing such  authority.  3.  Where,  not  having 
authority  in  fact  to  make  a  contract  as 
agent,  yet  does  so  under  a  bona  fide  belief 
that  he  has  authority.  Wolff  v.  Wilson,  28 
Pa.  Super.  Ct.  511.  Where  the  evidence  that 
tlie  agent  had  no  authority  to  make  a  cer- 
tain contract  was  undisputed,  it  was  error 
to  refuse  to  charge  that  he  was  personally 
liable  if  he  made  the  contract  without  au- 
thority.    Id. 

2-1.  Where  a  husband  without  authority 
employed  a  broker  to  procure  a  purchaser 
for  his  wife's  land,  but  gave  no  written  au- 
thoritj^  as  required  by  Laws  1901,  p.  312,  c. 
128,  held  that  he  was  not  liable  as  tliere 
could  have  been  no  recovery  against  the 
Bloodgood  V.  Short,  98  N.  Y.  S.  775. 
Triplett  v.   Jackson   [Iowa]    106  N.   W. 


wife. 

25. 
954. 

26, 

27. 

28. 


Briere  v.  Searls    [Wis.]    105  N.   W.   817. 

See  5  C.  L.  89. 

Under  the  express  provisions  of  Civ. 
Code  Proc.  §  21.  Goff  v,  Boland  [Ky.]  92  S. 
W.   575, 
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ployment  sued  on  was  made  by  defendant  as  tlie  agent  of  a  corporation  should  allege 
that  defendant  make  known  his  agency  at  the  time  the  contract  was  made  or  that 
plaintiff  had  knowledge  of  the  fact  from  some  other  source.'^ 

§  -i.  Muoiial  riglits,  duties,  and  liabilities.^'^  A.  In  general;  contract  of 
agency;  diligence  and  good  faith. "^ — The  agent  must  use  reasonable  care  and  dili- 
gence in  the  business  of  his  principal,^-  act  in  good  faith,^^  and  keep  his  principal 
informed  as  to  facts  regarding  the  subject  of  his  agency,^*  and  is  liable  for  damages 
resulting  from  default  in  either  respect.^^  While  the  agent  must  serve  alone  the 
interest  of  hi5  principal  in  the  subject  of  his  employment,  the  termination  of  the 
relation  ends  that  duty  and  leaves  the  agent  free  to  serve  himself  or  others,  provided 
he  has  done  nothing  during  his  agency  to  lay  a  foundation  for  profit  to  himself  at 
his  principal's  erpense.^^  An  ag-eat  cannot  make  a  profit  for  himself  in  the  busi- 
ness of  his  principal, ^^  without  full  knowledge  and  consent  of  his  principal. ^^  But 
the  agency  must  be  established.^'^  The  agent's  fraud,  however,  may  be  waived  by  the 
principal.*"  Business  dealings  between  a  principal  and  his  agent  will  be  keenly 
scrutinized  to  prevent  such  relation  being  used  as  an  instrument  of  extortion,  specu- 
lation, or  other  unfair  advantage;*^  and  where  a  transaction  between  them  is  rea- 
sonably challenged,  the  onus  is  upon  the  agent  to  show  that  the  bargain  was  just 
and  equitable.*^  Cases  have  arisen  where,  even  after  the  relation  has  been  tech- 
nically severed,  dealings  shortly  thereafter,  or  which  may  have  grown  out  of  the  old 


29.  Paine  v.  Berg'.  23  Pa.  Super.  Ct.  577. 

30.  See  5  C.  L..   89. 

31.  See  5  C.  L.  89.  See,  also,  Ciarfc  &  S. 
AgrtHcy,  866-934,  962  et  se^j. 

32.  King-sley  v.  V^^heeler  [Minn.]  104  N. 
Vi'.  543.  The  duty  of  an  ag'ent  ■who  neg'O- 
tiates  the  sale  of  real  estate  is  continuing' 
throughout  the  transaction  and  he  Is  bound 
to  exert  lais  skill  for  the  benefit  of  his  em- 
plover.  Lease  v.  Christy,  28  Pa.  Super.  Ct. 
507. 

33.  Morg-an  v.  Aldrich  [Mo.  App.]  91  S. 
■W.  10:24:  Morrison  v.  Hunter  [Xeb.]  105  N. 
"W.  88;  King-sley  v.  Wheeler  [Minn.]  104  N. 
"W.  543.  Where  a  professional  land  ag^ent 
acts  as  agent  for  both  buj-er  and  seller,  the 
utmost  good  faith  is  required.  Cowan  v. 
Curran,  216  111.  598,  75  N.  E.  322.  All  de- 
partures from  the  exercise  of  good  faith  on 
the  part  of  an  agent  are  esteemed  fraud. 
Lease  v.  Christy,  28  Pa.  Super.  Ct.  507. 
"U'here  the  receiver  of  a  natural  gas  com- 
pany placed  its  well  in  charge  of  its  super- 
vising manager,  the  latter  as  president  of  a 
competing  company  could  not  turn  the  •w-ell 
over  to  himself  as  such  president,  without 
notice,  and  then  claim  the  benefit  of  an  ad- 
verse title  for  the  latter  company.  McCul- 
lough  V.  Ford  Natural  Gas  Co.  [Pa.]  62  A. 
521.  Where  an  agent  w^ho  w^as  employed  to 
sell  bicycles  at  a  weekly  salary  made  an  ar- 
rangement for  the  appointment  of  a  sub- 
agent  through  whom  he  sold  them  to  him- 
self a-t  wholesale,  and  made  the  profit  there- 
on for  himself,  it  was  a  breach  of  duty  to  his 
principal.  George  N.  Pierce  Co.  v.  Beers 
[Mass.]  76  N.  E.  603.  V\'here  a"  selling 
agent's  contract  required  him  to  refer  all  in- 
quiries from  territory  other  than  his  oTm 
promptly  to  his  principal,  efforts  by  such 
agent  to  sell  to  a  resident  of  other  territory 
were  in  violation  of  his  contract.  Garfield 
V.  Peerless  Motor  Car  Co.,  189  Mass.  395,  75 
N.   E.  695. 

34.  Kingsley    v.    Wlieeler    [Minn.]    104    N. 


W.  543.  It  is  the  agent's  duty  to  communi- 
cate to  his  principal  every  fact  affecting  a 
transaction  intrusted  to  his  care,  which 
comes  to  his  knowledge  in  the  course  of  its 
performance,  and,  in  an  action  between  the 
principal  and  the  adverse  party,  the  agent  is 
conclusively  presumed  to  have  performed 
tliis  duty,  except  in  certain  extreme  cases. 
Pringle  v.  Modern  Woodmen  of  America 
[Neb.]   107  N.  W.  756. 

35.  Kingsley  v.  Wheeler  [Minn.]  104  N. 
W.   543. 

36.  Morgan  v.  Aldrich  [Mo.  App.]  91  S.  W. 
1024. 

37.  Kingsley  v.  V\'"heeler  [Minn.]  104  N. 
W.  543;  Morgan  v.  Aldrich  [Mo.  App.]  91  S. 
W.  1024;  Forlaw  v.  Augusta  Naval  Stores 
Co.  [Ga.]  52  S.  E.  898;  Morrison  v.  Hunter 
[Neb.]  105  N.  W.  88;  Albright  v.  Phoenix 
Ins.   Co.    [Kan.]    84  P.   383. 

38.  Bartleson  v.  Vanderhoff  [Minn.]  104 
N.   W.   820. 

39.  The  fact  that  the  alleged  agent  was 
to  receive  a  commission  is  not  conclusive  of 
the  agency.  Bartleson  v.  Vanderhoff  [Minn.] 
104  N.  W.   820. 

40.  Where  the  principal  knows  of  a  re- 
sale by  the  vendee  at  an  advanced  price  and 
suspects  the  agent  of  connivance  tlierein, 
but  takes  no  steps  to  investigate  while  his 
contract  is  still  executory,  but  executes  the 
contract,  he  cannot  recover  damages  for  the 
agent's  fraud.  Bartleson  v.  "Vanderhoff 
[Minn.]    104  N.  W.   820. 

41.  Evans  v.  Evans   [Mo.l  .93  S.  W.  969. 

42.  Evans  v.  Evans  [Mo.]  93  S.  W.  969. 
Contract  for  the  support  of  a  female  person 
84  years  of  age  for  the  rest  of  her  life  in 
consideration  of  the  transfer  of  bank  de- 
posits of  about  $4,000.  held  not  unfair  un- 
der the  circumstances  of  the  case  and  not 
affected  by  the  fact  that  the  principal  lived 
only  a  few  months  afterward.  Drefahl  v. 
Security  Sav.  Bank    [Iowa]    107   N.  W.   179. 
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relation,  come  within  the  rule  of  keen  scrutiny;  ■*"  and  where  the  agent  claims  that 
the  relation  of  principal  and  agent  had  ceased  to  exist  before  the  making  of  the 
contract,  it  is  incumbent  on  him  to  establish  that  fact.-**  Under  a  contract  granting 
an  exclusive  right  of  sales  in  a  specific  territory,  the  agent  is  entitled  to  such  terri- 
tory exclusive  of  his  principal  as  well  as  of  other  agents.-*^  An  agent  is  never  liable 
to  his  principal  for  a  mere  mistake  in  the  performance  of  a  duty  within  the  general 
scope  of  his  authority.*" 

(§  4)  B.  Accounting ,  settlement ,  and  reirnhursement.^'' — AIL  profits  and  ben- 
efits i»esultiug  from  acts  of  an  agent,  whether  in  accordance  with,  or  in  violation  of, 
his  authority,  belong  to  the  principal."*®  The  contract  of  an  agent  for  his  principal 
is  the  contract  of  the  principal ;  "^^  and  the  possession  of  the  agent  is  the  passession 
of  the  principal. -""^  While  the  general  rule  is  that  an  agent  who  receives  money  for 
his  principal  is  estopped  to  deny  the  title  and  must  return  or  account  for  the  money 
received,^^  yet  when  sued  by  his  principal  he  can  show  that  he  has  Ijeen  divested 
by  a  title  paramount  to  that  of  his  principal,  or  that  he  has  paid  over  the  money 
to  one  holding  such  a  title.^- 

(§  4)  C.  Compensation  and  lien  of  agent.^^ — The  right  to  compensation  and 
the  amount  thereof  is  usually  determinable  from  the  contract  between  the  parties.^'* 


43.  Evans  v.  Evans  [Mo.]  93  S.  W.  969. 
A  tax  deed  taken  by  the  heirs  of  such  agent 
rests  no  title  in  him  as  against  the  princi- 
pal.     Siers  v.  Wiseman  [W.  Va.]   52  S.  E.  460. 

44.  Circumstances  held  to  show  the  dis- 
continuance of  relations  of  trust  or  confi- 
dence before  the  execution  of  the  contract. 
Evans  v.    Evans    [Mo.]    93    S.   W.   969. 

45.  If  the  principal  sells  therein  he  vio- 
lates the  rig-iits  of  his  agent.  Garfield  v. 
Peerless  Motor  Car  Co.  189  Mass.  395,  75  N. 
B.  695. 

46.  Briere  v.  Searls   [Wis.]    105   N.  W.   817. 

47.  See  5  C.  L.  90.  See,  also,  Clark  &  S. 
Agency,  853,  935. 

•  -IN.  The  agtnt  will  be  held  to  be  a  trustee 
as  to  profits,  advantages,  rights  or  privi- 
leges under  any  contract  made  within  the 
scope  of  the  agent's  employment  arid  the 
agent  will  be  compelled  to  transfer  them 
to  the  principal,  upon  repayment  to  him  of 
any  sums  expended  by  the  agent  in  the  busi- 
ness done.  Forlaw  v.  Augusta  Naval  Stores 
Co.  [Ga.]  52  S.  E.  898.  An  attorney  who  was 
employed  as  an  agent  by  a  corporation  to 
sell  its  treasury  stock  and  received  money 
for  such  stock  sold,  purporting  to  keep  an 
account  of  the  business,  had  the  burden  of 
accounting  for  sucli  moneys  or  presenting 
a  satisfactory  excuse  for  not  doing  so  (Gla- 
diator Consol.  Gold  Mines  &  Milling  Co.  v. 
.Stteele  [Iowa]  106  N.  W.  737),  and  such 
agent,  under  an  agreement  for  a  mutual  oc- 
cupation of  their  adjoining  offices,  was  not 
authorized  to  pay  himself  office  rent  out  of 
the  company's  funds  in  his  hands  (Id.). 
W^here  the  executor  of  a  will  was  given  a 
pow^er  of  attorney  by  the  beneficiaries  to  in- 
vest the  sum  in  his  hands  belonging  to  the 
estate,  and  he  reported  that  lie  had  invested 
the  sum  in  certain  securities,  paying  them 
money  as  interest  collected  on  the  securi- 
ties, he  was  chargeable  with  the  amount  of 
the  securities,  altliough  the  beneficiaries  had 
recognized  a  third  person  as  acting  as  an 
attorney  in  fact  for  the  executor  after  his 
report  to  them.  Hartman  v.  Schnugg,  99 
N.   Y.   S.  33. 


49,  See  5  C.  L.  90.  In  Indiana,  under  the 
statutes  regulating  tlie  trial  of  claims 
against  decedent's  estates.  Burns'  Ann.  St. 
1901,  §  2479.  One  who  claims  a  note,  made 
payable  to  himself  and  found  among  the  ef- 
fects of  his  deceased  agent,  has  the  burden 
of  proving  its  execution.  Indiana  Trust  Co. 
V.  Byram  [Ind.  App.]  72  N.  B.  670.  Evidence 
lield  sufficient  to  show  that  decedent  held 
the  note  as  claimant's  agent  and  claimant 
was  entitled  to  recover  amount  due  thereon. 
Id. 

50.  Chatfield  v.  Clark,  123  Ga.  867,  51  S. 
E.  743. 

51.  Moss  Mercantile  Co.  v.  First  Nat. 
Bank  [Or.]  82  P.  8.  A  subsequent  agree- 
ment with  agents  for  the  sale  of  land,  su- 
perseding a  former  agreement,  lield  to  have 
prevented  the  cliarging  by  the  agents  as  a 
credit  against  its  indebtedness,  arising  out 
of  a  sale  under  the  second  agreement,  of 
any  expenses  or  payments  under  the  first. 
Clyne  v.  Easton,  Eldridge  &  Co.  [Cal.]  S3  P. 
36. 

52.  Moss  Mercantile  Co.  v.  First  Nat. 
Bank   [Or.]  82  P.  8. 

53,  See  5  C.  L.  91.  See,  also,  Clark  &  S, 
Ag-ency,  796, 

54,  An  exclusive  agent  for  a  particular 
territory  held  entitled  under  his  contract  to 
commissions  on  a  sale,  made  outside  of  his 
territory,  to  a  resident  thereof  temporarily 
residing  else'where.  Garfield  v.  Peerless  Mo- 
tor Car  Co.,  189  Mass.  395,  75  N.  E.  695.  A 
verbal  promise  made  by  the  principal's  dis- 
trict agent  to  pay  a  commission  on  a  sale  to 
a  purchaser  secured  by  a  selling  agent,  in  a 
case  not  covered  by  the  latter's  contract,  is 
binding  on  the  principal.  Id.  Where  the 
agent's  contract  stipulates  that  he  is  to  re- 
ceive no  commission  on  the  sale  of  machin- 
ery taken  back,  he  is  not  entitled  to  a  com- 
mission on  machinery  sold  biit  not  paid  for. 
and  subsequently  taken  back  by  the  princi- 
pal, in  a  worn  condition,  on  a  foreclosure  of 
a  mortgage  to  secure  its  price.  Reeves  & 
Co.   V.  "Watkins    [Ky.]    89   S.   W.    266. 
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Whether  in  case  of  revocation  b}'  the  principal  tlie  agent  may  recover  future  salary 
or  commissions  that  he  might  have  earned  depends  on  the  rightfulness  of  the  revo- 
cation.^^ Compensation  already  earned  on  sales  is  not  lost  by  revocation  before  the 
price  is  collected.^*'  Performance  by  the  agent  is  a  condition  precedent  to  the  right 
to  compensation ;  ^^  and  where  the  time  is  limited,  the  performance  must  be  ^vithin 
that  time.^*  Authority  given  real  estate  agents  to  find  a  purchaser  at  a  certain  net 
price  to  the  seller  is  understood  to  be  an  agreement  to  pay  as  commissions  all  sum.s 
which  the  l)uyer  is  able  and  willing  to  give  above  the  nominated  price.^^     Fraud  or 


55.  Under  a  contract  of  employment  as 
life  insurance  manager  for  a  certain  district, 
for  at  least  one  year,  for  a  commission  guar- 
anteed to  exceed  a  certain  sum  per  month, 
but  reserving  the  right  to  "withdra'w  from 
the  territory,  the  agent  was  not  entitled  to 
compensation  for  the  rest  of  tlie  year  upon 
the  company's  withdrawing  before  the  end 
of  the  year.  National  Life  Ins.  Co.  v.  An- 
derson [Ky.]  92  S.  "^^  976.  The  right  to  re- 
ne\val  co;nm:spions  by  an  insurance  solicitor 
held  to  have  been  terminated  with  the  other 
provisions  of  his  contract,  by  his  exercise  of 
the  right  to  terminate  the  contract  as  pro- 
vided therein.  Scott  v.  Travelers'  Ins.  Co 
[Md]    63   A.    377. 

A'oUee  reQuirert:  A  contract  stipulating 
that  the  principal  might  terminate  the 
agency  and  put  other  agents  in  the  specified 
territory,  depriving  the  agent  of  commis- 
sions on  sales  made  by  such  other  agents,  in 
case  the  agent  failed  to  canvass  the  terri- 
tory or  conduct  the  business  satisfactorily, 
did  not  give  the  principal  a  right  to  do  so 
without  notice  to  the  agent.  Hilliker  &  Son 
v.  Allen    [Iowa]    105  X.  T\\   120. 

56.  Where    the    contract     of    employment 
was    terminable    at    the    pleasure    of    eitlier 
party  and  stipulated  that  claims  for  compen- 
sation should  cease  upon  termination  of  tlie 
contract,   the  agent  was   entitled  to  commis- 
sions  on   sales    made   during   his   service,    al- 
though   the    collections    of    payments     were 
made     after     his    discharge.      Singer     Sewing 
Mach.    Co.'  V.    Brewer    [Ark.]     93    S.    W.    75-5. 
The  custom   that  an  agent   lost  his  commis- 
sion when  a  buyer  removed  out  of  his  tcrri-  | 
tory,    and    such    account    was    transferred    to  [ 
the    agent    of    the    territory    into    which    he 
moved,    did    not    show    that    the    parties    in-  j 
tended    that    the    agent,    upon    his    discharge,  ! 
should  forfeit  his  commission  on  uncollected  j 
sales.     Id.  | 

57.  A  broker's  commission  is  generally  | 
earned,  wlien  he  finds  a  purchaser  ready,  I 
able,  and  willing  to  buy  and  ■R-ho  actually  | 
offers  to  buy  on  the  owner's  terms.  Indiana  j 
Fruit  Co.  V.  Sandlin  [Ga.]  54  S.  E.  65.  If  ; 
he  performs  all  the  services  required  by  the 
contract  with  his  employer,  he  is  entitled  to  : 
the  stipulated  compensation,  although  the  i 
sale  may  be  finally  consummated  by  the  em-  j 
ployer.      Id. 

Ag-ent     entitled     to     conipcn-sation:      Agent 
sent  out  to  solicit  or.ders  and  exploit  a  com-  | 
pany's  products,   on  a  commission  on  all  or-  i 
ders  received  through  his  efforts,    who  secured  i 
a    promise    from    an    intending    purchaser    to 
consider     a    proposition     from     the    company 
and  notified  the  company,   entitled  to  a  com- 
mission  on    an   order   taken    by   the   company 
from    such    customer.      Ero'lhead    v.    Pullman 
Ventilator   Co.,   29   Pa.    Super.   Ct.    19.      T^'he^e 
commission   is  to  be  paid  for  finding  a  pur- 


chaser and  after  the  latter's  introduction  to 
the  principal  by  the  agent,  negotiations  are 
carried  on  between  the  principal  and  pur- 
chaser w-hicli  finally  result  in  a  sale.  Bow- 
man v.  Hartman,  6  Ohio  C.  C.  (U.  S.)  264. 
A  real  estate  agent  employed  to  find  a  cus- 
tomer at  a  net  price,  upon  finding  such  cus- 
tomer, whether  the  sale  is  consummated  by 
the  owner  or  not.  Arnold  v.  National  Bank 
of  rraupaca  [T\'"is.]  105  N.  W.  828.  Defend- 
ant having  lands  to  sell  employed  plaintiff 
to  find  a  purchaser  for  part  of  the  lands, 
agreeing  to  pay  him  $150  therefor.  Plaintiff 
found  a  purchaser,  but  the  owner  refused  to 
sell  without  selling  tlie  whole,  whereupon 
plaintiff,  on  an  agreement  by  defendant  to 
make  it  right  with  him,  induced  the  pur- 
chaser to  take  the  whole.  Plaintiff  entitled 
to  |150  for  the  first  services  and  a  reason- 
able compensation  for  the  second.  Triplett 
V.  Jackson  [Iowa]  106  N.  W.  954.  Where 
the  owner  of  land  accepts  an  offer  for  land 
actually  made  to  his  broker  and  consum- 
mates a  sale  on  the  terms  thereof,  he  rati- 
fies the  broker's  act  and  the  latter  is  enti- 
tled to  his  commission,  although  the  sale 
was  made  through  another  broker.  Lew  v. 
Wolf  [Cal.  App.]  84  P.  313.  Question 
whether  a  piano  was  sold  through  plaintiff's 
securing  a  prospective  purchaser  v\'as  one 
of  fact  for  the  jury  and  judgment  for  plaint- 
iff affirmed.  Jacobs  v.  Heppe,  29  Pa.  Super. 
Ct.   406. 

'\ot  entitled  to  compensation:  An  agent 
engaged  to  procure  a  loan  of  not  less  than 
$220,000,  who  failed  to  secure  more  than 
$210,000,  which  was  rejected  by  the  princi- 
pal, and  who  then  abandoned  the  matter,  not 
entitled  to  commission,  upon  his  principal's 
afterward  obtaining  a  loan  of  $200,000  from 
the  same  party.  Stone  v.  Plant,  96  N.  Y.  S. 
1030.  An  agent  employed  to  sell  land  br  find 
a  purchaser  therefor  not  entitled  to  a  com- 
mission, -where  the  principal  merely  gives  an 
option  to  the  party  procured.  Keach  v. 
Bunn,  116  111.  App.  397.  A  showing  by 
plaintiff  that  he  procured  a  purchaser  will- 
ing to  take  the  property  at  defendant's  price, 
if  plaintiff  would  furnish  or  procure  the 
funds  and  that  plaintiff  had  a  promise  of 
loans  for  that  purpose,  not  sufficient  to  re- 
cover commissions  for  procuring  a  pu'-- 
chaser.  McCune  v.  Badger  [W'is.]  105  N.  W. 
667. 

58.  "V^'here  an  offer  to  a  broker  to  sell  a 
ship  on  commission  was  made  on  Sun  Viv, 
with  the  understanding  that  the  offer  would 
expire  the  next  day,  Sunday  was  to  be 
counted  and  Tuesday  could  not  be  incluiel. 
Ropes  v.  John  Rosenfeld's  Sons,  145  Cal.  671. 
79   P.   354. 

."•O.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]  19S  N.  W.  828. 
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bad  faith  on  the  part  of  the  agent  destroys  his  right  to  commissions.®*'  It  is,  how- 
ever, no  defense  in  case  of  an  agency  executed  tliat  tlie  contract  of  agency  required 
to  be  written  was  oral.°^ 

Subagenis. — If  an  agent  employs  a  subagent  to  do  the  wliole  or  any  part  of 
that  which  lie  is  emploj^ed  to  do,  without  the  knowledge  or  consent  of  his  principal, 
inasmuch  as  there  is  no  privit}'  between  the  principal  and  the;  subagent,  the  latter 
will  not  be  entitled  to  claim  compensation  from  the  principal.®- 

Lien. — An  agent  may  have  a  common-law  lien  on  the  principal's  property.®^ 


€0.  Reach  v.  Bunn,  116  in.  App.  397;  Mor- 
gan V.  Aldrich  [Mo,  App.]  91  S.  W.  1024; 
Steele  v.  Crabtree  [Iowa]  106  N.  W.  753;  Sid- 
way  V.  American  Mort.g-age  Co.,  119  111.  App. 
502. 

Compensation  forfeited:  Where  an  agent 
deliberately  concealed  the  fact  that  he  was 
acting'  with  another  party  to  secure  a  larger 
price  for  the  land  sold  and  divide  th«  differ- 
ence between  them.  Fulton  v.  Walters,  28 
Pa.  Super.  Ct.  269.  Where  an  agent  for  the 
sale  of  real  estate  fails  to  exercise  good 
faith  and  to  exert  his  skill  for  the  benefit 
of  his  employer  throughout  the  entire  trans- 
action. Lease  v.  Christy,  28  Pa.  Super.  Ct. 
507.  Where  an  agent  to  sell  becomes  an 
agent  to  buy,  and  receives  pay  in  a  trans- 
action from  another  source  than  his  princi- 
pal. Fulton  V.  Walters.  28  Pa.  Super.  Ct. 
26  9.  Where  an  agent,  after  the  repudiation 
of  his  contract  of  sale  of  real  estate,  caused 
a  written  agreement  signed  by  the  pur- 
chaser and  himself  as  agent  to  be  placed  on 
record,  to  create  a  cloud  on  the  title  and 
annoy  his  principal.  Lease  v.  Christy,  28 
Pa.  Super.  Ct.  507. 

'Coiiipensa^iion  not  forfeited;  Where  the 
agent's  contract  was  to  sell  particular  goods 
to  a  particular  liouse,  and  not  to  sell  defend- 
ant's goods  generally,  he  is  entitled  to  his 
commission  for  such  sale,  although  in  other 
independent  transactions  the  agent  may 
have  been  engaged  in  commercial  hostility 
to  his  principal.  Gibson  v.  Bailey  Co.,  114 
Mo-  App.  350,  89  S.  W.  597.  Where  a  mem- 
ber of  an  association  furnished  funds  to  a 
corporation  that  was  conducting  experi- 
ments for  the  association,  and  accepted  the 
corporation's  stock  for  such  funds,  in  the 
absence  of  any  showing  of  anything  incon- 
sistent with  good  faith,  the  member  was  not 
precluded  from  recovering  his  expenses  in 
looking  after  operations  under  the  contract 
with  tlie  corporation.  Poole  v.  Poindexter 
[Kan.]  S3  P.  126.  An  insurance  company 
which  continued  to  accept  the  services  of 
an  agent,  knowing  that  he  rebated  premi- 
untis,  could  not  forfeit  his  right  to  compen- 
sation for  legitimate  services  rendered  after 
the  illegal  acts  were  done.  National  Life 
Ins.  Co.  V.  Anderson  [Ky.]  92  S.  W.  976. 
Where  a  person  acts  as  agent  for  both  ven- 
dor and  vendee  with  their  knowledge  and 
positive  consent,  or  where  tlieir  consent  may 
reasonably  be  inferred,  he  is  not  precluded 
from  receiving  a  commission  from  each. 
Keach  v.  Bunn,  116  111.   App.   397. 

61.  Tn  New  York,  -where  a  contract  for 
the  sale  of  real  estate  has  been  fully  exe- 
cuted and  the  defendant  has  reaped  the  ben- 
efit of  it,  the  principal  cannot  defend  against 
an  action  for  commissions  under  Pen.  Code, 
§  640d  (Laws  1901,  p.  312,  c.  128),  making  it 
a  misdemeanor  in  certain  eases  to  sell  real 
estate  without  written  authority.  Smyth  v. 
Sichel,  97  N.  Y.  S.   1008. 


62.  Principal  held  not  liable  for  compen- 
sation of  a  sub-agent  employed  by  a  rea]  es- 
tate agent  authorized  to  lease  premises 
Southack  v.  Ireland,  109  App.  Div.  45,  95  N. 
Y.  S.  621.  Unauthorized  employment  of  sub- 
agent  and  agreement  to  pay  a  commission 
ratified  by  subsequent  promise  of  defend- 
ant. Nelson  v.  National  Drill  Mfg.  Co.  [S. 
D.]    105   N.   W.   630. 

63.  NOTE,  iEssential  elements  of  agent's 
lien:  It  is  an  essential  element  of  an 
agent's  common-law  lien,  whether  general 
or  special,  that  the  agent,  as  such,  should 
lawfully  have  possession,  actual  or  construc- 
tive, of  the  property  upon  which  the  lien  is 
claimed.  Taylor  v.  Robinson,  2  Moore,  730; 
Ex  parte  Foster,  2  Story,  131,  Fed.  Cas.  No. 
4960;  Donald  v.  Hewitt,  33  Ala.  534,  73  Am. 
Dec.  431;  Sawyer  v.  Lorrilard,  48  Ala.  332; 
Tucker  v.  Taylor,  53  Ind.  93;  Nevan  v.  Roup, 
8  Iowa,  207;  Oakes  v.  Moore,  24  Me.  214,  41 
Am.  Dec,  379;  Robinson  v.  Larrabee,  63  Me. 
116;  Collins  v.  Buck,  63  Me.  459;  Rice  v.  Aus- 
tin, 17  Mass.  197;  McFarland  v.  Wheeler,  26 
Wend.  [N.  Y.]  467;  Heard  v.  Brewer,  4  Daly 
[N.  Y.]  136;  Winter  v.  Coit,  7  N.  Y.  288;  Jen- 
kins v.  Eichelberger,  4  Watts  [Pa.]  121,  28 
Am.  Dec.  691;  Mdntyre  v.  Carver,  2  Watts 
&  S.  [Pa.]  392,  37  Am.  Dec.  519;  Clemson  v. 
Davidson,  5  Bin.  [Pa.]  392;  Elliott  v.  Brad- 
ley, 23  "Vt.  217.  It  is  not  necessary  that  it 
should  be  in  his  actual  possession,  as  con- 
structive possession  is  sufllcient,  as  wliere 
it  is  in  the  custody  of  his  agent  or  servant 
(McCombie  v.  Davies,  7  East,  5;  Bryans  v. 
Nix,  4  Mees  &  W.  775;  Heard  v.  Brewer,  4 
Daly  [N.  Y.]  136;  Elliott  v.  Bradley,  23  Vt. 
217),  or  where  in  some  cases  he  has  the  docu- 
ments or  muniments  of  title  in  his  posses- 
sion (Rice  V.  Austin,  17  Mass.  197),  or  where 
it  is  given  into  the  possessiosi  of  a  third  per- 
son for  a  temporary  or  particular  purpose 
only  (Dewing  v.  Hutton,  40  W.  Va.  521).  It 
is  also  essential  that  the  property,  upon 
whieh  the  lien  is  claimed,  should  have  come 
into  his  possession  in  the  course  of  his  em- 
ployment as  agent  in  respect  to  tliat  prop- 
erty, and  must  remain  in  his  possession  in 
that  capacity.  If  he  gets  possession  or  holds 
it  in  any  other  capacity  than  as  agent,  this 
lien  does  not  arise  or  continue.  Scott  v. 
Jester,  13  Ark.  438;  Thacher  v.  Hannahs,  4 
Rob.  [N.  Y.]  407;  Mdntyre  v.  Carver,  2 
Watts  &  S.  [Pa.]  392,  37  Am.  Dec.  519.  So 
the  property  must  have  been  lawfully  and 
in  good  faitli  obtained  from  one  wlio  had 
the  riglit  to  give  the  possession.  If  he  ob- 
tained it  unlawfully  or  by  means  of  fraud 
or  misrepresentations,  or  if  he  obtained  it 
from  one  who  had  no  right  to  give  the  pos- 
session, he  would  have  no  lien  thereon. 
Madden  v.  Kempster,  1  Camp.  12;  Burn  v. 
Brown,  2  Starkie,  272;  Randel  v.  Brown,  2 
How.  [U.  S.]  406,  11  Law.  Ed.  318.— Prom 
Clark  &  S.  Agency,   §   375. 
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(§4)  D.  Remedies,  pleading,  procedure,  and  proof. '^^ — Where  the  ageat,  su- 
ing for  commissions,  declared  on  a  general  contract  to  sell  defendant's  goods,  hnt 
proved  a  contract  for  the  sale  of  particular  goods  to  a  particular  house,  the  variance 
was  not  fatal;  ®^  but  where  a  broker  sued  for  a  commission  under  a  special  contract 
and  all  his  evidence  was  directed  to  establishing  such  contract,  on  his  failure  to  do 
so  he  could  not  recover  on  a  second  count  for  work  and  labor.*'*'  A  receipt  signed 
by  an  agent  will  not  prevent  his  recovei-y  of  commissions  in  the  absence  of  evidence 
that  the  sum  sued  for  was  due  at  the  time  when  the  receipt  was  dated ;  *'"  but  fraud, 
dishonesty,  or  unfaithfulness  on  the  part  of  the  agent  is  a  defense  to  a  claim  for 
compensation,  although  not  pleaded  as  a  counterclaim."^  And  the  principal,  by  ac- 
cepting the  benefits  of  an  illegal  transaction,  may  be  estopp(;d  to  set  up  the  illegality 
as  a  defense  to  an  action  for  commissions."^  To  bind  the  principal  in  any  way 
for  his  agreed  compensation,  a  subagent  must  show  both  the  fact  of  his  employer's 
agency  and  his  authority  to  employ  a  subagent.'** 

Among  the  available  remedies,  as  between  principal  and  agent,  illustrated  in 
the  notes,  is  an  action  for  money  had  and  received,'^^  and  for  breach  of  the  contract 
of  agency.'^  The  profits  of  an  agent's  transactions  can  be  recovered  by  .the  prin- 
cipal,'^ unless  action  for  such  profits  is  barred  by  the  statutes  of  limitations."'*     The 


64.  See  5  C.  Ii.  92.  See,  also,  Clark  &.  S. 
Agency,  858. 

as.  Gibson  v.  Bailey  Co.,  114  Mo.  App.  350, 
89   S.  W.   597. 

66.  Ropes  V.  .Tohn  Rosenfeld's  Sons,  145 
Cal.  671,  79  P.  354. 

67.  Brodbearl  v.  PuUnian  Ventilator  Co.,' 
2  9   Pa.   Super.   Ct.  19. 

68.  Steele  v.  Crabtree  [Iowa]  106  N.  W. 
753. 

CO.  Where  a  contract  for  the  sale  of  real 
estate  had  been  fully  executed,  and  the  de- 
fendant had  reaped  the  benefit  of  it  and  ac- 
knowledged the  plaintiff's  agency  in  writ- 
ing, he  could  not  defend  under  Pen.  Code, 
§  640d  (Laws  1901,  p.  312,  c.  128)  providing 
that  the  sale  of  real  estate  in  certain  cases, 
Without  written  authority,  shall  be  a  misde- 
meanor.     Smyth   v.    Sichel,    97   N.    Y.    S.    1008. 

70.  Held  that  neither  was  shown.  Ar- 
besfeld  v.  Tancnbaum,  96  N.  Y.  S.   424. 

71.  Green  v.  Macy  [Ind.  App.]  76  N.  B. 
264.  Complaint  in  an  action  by  the  princi- 
pal against  the  agent  for  money  collected 
for  stone  sold  and  not  accounted  for,  held 
not  to  state  an  action  for  conversion  of 
goods  delivered   to  the   agent.     Id. 

72.  Kingsley  v.  Wheeler  [Minn.]  104  N. 
W.  543.  Where  an  agent  employed  on  a  sal- 
ary to  sell  bicycles  made  an  arrangement  for 
the  appointment  of  a  subagent,  wliereby  he 
sold  wheels  to  himself  at  wholesale,  making 
a  profit  unknown  to  hia  principal,  he  was 
held  liable  in  damages.  George  N.  Pierce 
Co.  V.  Beers  [Mass.]  76  N.  E.  603.  Where  the 
principal  discharged  the  agent  as  soon  as 
his  transactions  became  known  to  him,  he 
could  not  be  held  to  have  waived  the  wrong- 
ful sales  by  keeping  the  agent  in  his  em- 
ploy. Id.  The  fact  that  tlie  wlieels  so  ob- 
tained were  sold  outside  of  working  liours 
made  no  difference  in  the  agent's  liability 
to  the  principal.  Id.  The  measure  of  dam- 
ages was  the  difference  between  the  price 
received  for  each  wheel  and  tlie  market 
price.  Id.  An  agreement  by  defendants  to 
act  as  agents  for  plaintiff's  patterns  and  "to 


endeavor  at  all  times  to  conserve  the  best 
interests  of  the  agency,"  did  not  imply  an 
agreement  not  to  sell  any  other  patterns. 
Butterick  Pub.  Co.  V.  Boynton  [Mass.]  77  N. 
E.  705.  Where  there  was  no  stipulation  tliat 
such  an  agency  should  be  sole  and  exclusive, 
an  injunction  would  not  lie  to  prevent  the 
agents  from  selling  other  patterns;  but 
where  there  was  any  violation  of  a  contract 
the  principal  could  terminate  it  and  recover 
damages  sustained.  Id.  In  an  action  by 
tlie  principal  against  tlie  agent  for  breach  of 
a  written  contract  in  making  a  sale,  evi- 
dence held  sufficient  to  sustain  a  verdict 
that  the  attempted  sale  was  not  made  under 
the  contract,  but  was  negotiated  before  the 
contract  was  executed.  Pneumatic  Weigher 
Co.  V.  Burnqulst  [Iowa]  105  N.  W.  326. 
Where  a  broker  agreed  to  sell  certain  stocks 
within  a  certain  time,  and  that  plaintiff 
should  receive  a  stipulated  price  therefor 
less  fees,  and  failed  to  perform  the  agree- 
ment, plaintiff  could  not  recover  the  agreed 
sum  for  the  stocks  but  only  damages  for 
breach  of  contract.  Gause  v.  Commonwealth 
Trust  Co..  100  App.  Div.  427,  91  N.  Y.  S.  847. 
Where  an  insurance  company  allowed  its 
agent  to  rebate  premiums  contrary  to  Ky. 
St.  1903.  §  656,  making  it  a  criminal  offense, 
it  could  not  recover  from  such  agent  the 
sums  he  ought  to  have  collected  from  tlie 
insured.  National  Life  Ins.  Co.  v.  Ander- 
son [Ky,]  92  S.  W.  976.  An  officer  or  agent 
of  a  corporation  may  not  defend  against  his 
liability  by  a  plea  that  the  corporate  exist- 
ence is  impaired.  Spreyne  v.  Garfield  Lodge 
No.   1,  117  111.  App.  253. 

73.  Albright  v.  Phoenix  Ins.  Co.  [Kan.] 
84  P.  383.  Where  the  agents  concealed  the 
fact  that  they  had  contracted  to  sell  the  land 
of  their  principal  at  an  advanced  price  and 
sold  it  to  a  man  of  straw  and  then  through 
him  sold  it  to  the  renl  vendee,  they  were 
responsible  to  the  principal  for  the  profits. 
Kingsley  v.  Wheeler  [Minn.]  104  N.  W.  543. 
Where  an  agent  accepte'd  employment  from 
persons   with   whom   hig   principals  had  con- 
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fact  that  one  who  gives  an  agent  money  to  loan  reposes  a  special  tnist  and  coniidence 
in  him  does  not  create  such  a  direct  and  continuing  trust  as  to  exempt  the  case^ 
from  the  running  of  the  statute  of  limitations^^  The  measure  of  damages  in  an' 
action  to  recover  unlawful  profits  received  by  the  agent  is  the  full  amount  of  com- 
missions received,  notwithstanding  he  may  have  paid  others  for  assistance  in  the 
unlawful  transactions.'^  An  action  for  the  purchase  price  of  goods  sold  by  an  agent 
should  be  brought  in  the  principal's  name." 

Evidenced — In  an  action  against  an  agent  for  money  collected,  it  is  presumed, 
in  the  absence  of  evidence,  that  the  agent  in  canceling  a  debtors  obligation  did  so 
for  the  face  of  the  claim.'®  In  actions  arising  out  of  the  relations  of  principal  and 
agent,  the  admissibility,^"  materiality,^^  competencY,^^  and  effect  *^  of  testimony,  de- 
pend upon  the  usual  rules  of  evidence. 

Agistment;  Agkeed  Case,  see  latest  topical  index. 
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§  3.     Agi'ieultural    Societies    (9S). 


§  1.  Rcgulation.^^ — At  common  law  a  landowner  owes  no  active  duty  to  his 
neighbors  with  respect  to  noxious  plants  accidentally  or  naturally  growing  upon  his 
land  except  to  refrain  from  actively  conveying  the  seeds  thereof  to  their  premises.*^ 


tract  relations  for  the  sale  of  proprety  and 
so  secured  a  commission,  it  was  not  neces- 
sary for  the  principals,  in  an  action  to  re- 
cover such  profits,  to  show  a  continuation  of 
their  employment  up  to  the  date  of  the  sale. 
Morgan  v.  Aldrich    [Mo.  App.]   91   S.  W.   1024. 

74.  Where  the  principal  sued  to  recover 
profits  and  for  a  conveyance  of  certain  re- 
served interests  in  land  fraudulently  con- 
veyed by  the  ag-ent  to  a  third  party,  the  ac- 
tion for  profits  was  bari  ^  1  by  the  flve-year 
limitation,  but  the  action  for  reconveyance 
v/oul  1  not  be  barred,  under  Rev.  St.  1899, 
§  4262,  until  10  years  from  the  filing  of  the 
deed  for  record.  Hudson  v.  Calioon  [Mo.] 
91  S.  W.  72.  Nor  was  the  principal  barred 
of  his  action  for  reconveyance  on  account  of 
laches,  by  a  delay  of  nearly  10  years,  where 
defendant  was  not  injured  by  the  delay.     Id. 

75.  V^'here  the  agent  negligently  loaned 
money  to  an  insolvent,  the  principal  could 
not  recover  it  from  the  agent,  after  the 
statute  of  limitations  had  run.  Hitchcock 
v.  Cosper,   164  Ind,   633,   73  N.   E.   264. 

76.  Morgan  v.  Aldrich  [Mo.  App.]  91  S. 
W.   1024. 

77.  V^'here  by  mistake  such  action  was 
brought  in  the  agent's  name,  a  technical  ex- 
ception to  the  verdict  will  be  overruled  on 
condition  that  a  proper  amendment  be  made 
in  the  court  below.  Fay  v.  Walsh  [Mass.] 
77  N.  E.  44. 

78.  See  5  C.  L..  94. 

79.  Lexington  Bank  v.  Plienix  Ins.  Co. 
[Neb.]    104  N.  W.    1146. 

SO,  In  an  action  for  commissions  a  letter 
purporting  to  be  writteri  to  plaintiff  by  de- 
fendant is  admissible  on  proof  that  It  was 
signed  by  defendant's  sales  manager.  Gar- 
field v.  Peerless  Motor  Car  Co.,  189  Mass.  395, 
75  N.  E.  695.  Evidence  of  a  trade  usage 
that  an  exclusive  agent  is  entitled  to  his 
commission   on  all   sales    in   his   territory   by 


whoinsoever  made,  in  an  action  for  commis- 
sions on  a  sale  by  the  principal  to  a  resident 
of  the  territory  temporarily  residing  else- 
■where,  was  held  not  to  be  objectionable  as 
varying  the  terms  of  the  contract,  but  ad- 
missible to  cover  a  case  not  provided  for. 
Id. 

SI.  Where,  in  an  action  by  an  agent  to 
recover  his  commissions,  defendant  endeav- 
ors to  show  that  another  agent  had  secured 
the  order  before  plaintiif,  evidence  that  sucli 
other  agent  had  been  paid  for  securing  the 
order  was  immaterial.  Brodhead  v.  Pull- 
man Ventilator   Co.,    29   Pa.   Super.   Ct.   19. 

82,  Evidence  of  efforts  of  an  agent  to 
carry  through  a  sale  of  land  is  competent  in 
a  suit  for  recovery  of  a  commission  on  the 
sale,  yet  the  refusal  of  the  court  to  hear 
sueli  evidence  does  not  constitute  reversible 
error  where  the  only  duty  of  the  agent  un- 
der his  contract  was  to  produce  a  purchaser. 
Bowman  v.  Hartman,  6  Ohio  C.  C.  [N.  S.]  264. 

83.  The  agent's  admission  that  plaintiff's 
bill  of  particulars  showed  the  correct 
amount  of  stone  shipped,  was  not  necessarily 
an  admission  that  it  showed  the  correct 
amounts  for  which  the  sales  were  made. 
Green  v.  Macy  [Ind.  App.]  76  N.  E.  264. 
While,  upon  a  showing  of  the  sale  of  stone 
and  the  receipt  of  the  money  therefor,  it 
would  be  presumed  that  the  agent  received 
the  market  value  therefor,  yet  where  the 
evidence  showed  neither  the  market  value 
nor  the  quantity  sold,  it  was  insufHcient  to 
sustain  a  verdict.     Id. 

84.  See  5  C.  L.   94. 

85,  Rule  applies  equally  to  railroad  com- 
panies. San  Antonio,  etc.,  R.  Co.  v.  Burns 
[Tex.  Civ.  App.]  89  S.  W.  21.  Although 
Johnson  grass  seed  is  carried  upon  a  man's 
land  by  means  of  water  flowing  through 
railroad  culvert,  yet  if  the  flow  was  n« 
greater   than   it  would    have    been   naturally 
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Statutes  in  many  states,  however,  provide  for  the  suppression  of  noxious  weeds  aaid 
grasses  and  for  the  recovery  of  penalties  and  damages  for  permitting  them  to  ma- 
ture.®** 

By  statute  in  some  states  no  recovery  can  be  had  for  fertilizer  sold  unless  tl>e 
sacks  containing  it  are  tagged  according  to  law.^^ 

§  2.  Cropping  contracts,  products,  and  crop  liens.^^ — The  relation  existing  be- 
tween the  parties  *'•'  and  the  rights  of  each  depend  upon  the  terms  of  the  contract.®" 


the  railroad  company  incurs  no  liability  at 
common  law.  Id.  Failure  to  show  negli- 
gence on  part  of  railroad  in  permitting' 
Johnson  grass  to  mature  and  go  to  seed  will 
prevent  plaintiff  from  recovering  cominon- 
law  damages  and  restricts  him  to  recovery 
of  the  statutory  penalty  only.  Laws  27th 
Leg.,  p.  283,  0.  117.  Gulf,  etc.,  R.  Co.  v. 
Stokes   [Tex.   Civ.  App.]    91  S.  W.  328. 

86.  Under  Act  April  18,  1901  (Acts  27th 
Leg.  p.  283,  c.  117)  prohibiting  railroad  com- 
panies froni  permitting  Johnson  grass  or 
Russian  thistle  to  go  to  seed  on  their  rights 
of  w^ay  and  providing  that  contiguous  land- 
owners maj^  recover  resulting  damages  and 
a  penalty  in  case  they  do  so,  such  owners 
may  recover  the  penalty  though  they  have 
not  yet  suffered  any  damage.  San  Antonio 
&  A.  P.  R.  Co.  V.  Burns  [Tex.  Civ.  App.]  89 
S.  W.  21.  Damages  already  suffered  may  be 
recovered  without  proof  of  negligence.  Idv 
Since  the  act  further  provides  that  no  land- 
owner may  recover  if  he  permits  any  such 
grass  or  thistle  to  mature  or  go  to  seed  on 
his  own  land,  an  owner  cannot  recover 
where  he  permits  grass  communicated  to  his 
land  from  company's  right  of  way  to  ma- 
ture. Id.  Decision  in  accordance  ■with 
.judgment  of  supreme  court  on  certified  ques- 
tions (Id.  [Tex'.]  13  Tex.  Ct.  Rep.  250,  87  S. 
'V^''.  1144).  So  much  of  the  act  as  provides 
for  the  recovery  of  damages  is  void  because 
subject  of  damages  is  not  expressed  in  the 
caption  of  the  bill.  Gulf,  etc.,  R.  Co.  v. 
Stokes  [Tex.  Civ.  App.]  91  S.  W^  328.  Dam- 
ages were  not  intended  to  be  a  part  of  the 
penalty.     Id. 

87.  For  sale  made  Feb.  12,  1902.  Zipperer 
V.  Doyle  [Ga.]  53  S.  E.  505.  Charge  of  court 
excluding  from  consideration  of  the  jury 
any  evidence  tending  to  show  that  sacks 
were  not  property  tagged  is  reversible  error. 
Id. 

88.  See   5  C.   L.    95. 

89.  An  agreement  whereby  one  party  fur- 
nishes land,  orchard,  machinery,  etc.,  and 
the  other  party  performs  the  labor  of  rais- 
ing the  crop  of  fruit  and  covenants  to  de- 
liver to  the  owner  a  portion  of  the  crop,  is 
not  a  lease  but  a  cropping  contract,  even 
though  called  a  lease.  Adams  v.  Thornton 
[Cal.  App.]  82  P.  215.  Contract  held  to  cre- 
ate relation  of  landlord  and  cropper  between 
the  parties.  Lewis  v.  Owens  [Ga.]  52  S.  E. 
333. 

NOTE.  Relation  creafejl:  In  any  case 
where  the  owner  of  land  agrees  witli  an- 
other, either  as  occupant  or  mere  cultivator, 
to  pay  the  latter  as  compensation  for  work- 
ing the  land  the  value  of  a  certain  portion 
of  the  crops  or  a  certain  share  thereof,  the 
occupant  or  cultivator  does  not  become  a 
tenant  of  the  landowner,  and  the  agreement 
between  them  is  not  to  be  construed  as  a 
lease,  but  a  mere  cropping  contract.  In 
such  case  the  agreement  between  the  parties 
does  not  create   the   relation,   nor   the   rights 


and  liabilities  of  landlord  and  tenant,  but 
simply  those  of  landowner  and  cropper. 
Richards  v.  Wardwell,  82  Me.  343,  19  A. 
8G3;  State  v.  Jewell,  34  N.  J.  Law,  259;  Bra- 
dish  V.  Schenck,  8  Johns.  [N.  Y.]  151;  Cas- 
well V.  Distnich.  15  Wend.  [N.  T.]  379;  Wil- 
bur V.  Sisson,  53  Barb.  [X.  Y.]  258;  Taylor 
V.  Bradley,  4  Abb.  App.  Dec.  363,  39  N.  Y.  129, 
100  Am.  Dec.  415;  Booher  v.  Stewart,  75  Hun, 
214,  27  N.  Y.  S.  114;  Denton  v.  Strickland,  3 
Jones  [N.  C]  61;  Medlin  v.  Steele.  75  N.  C. 
154;  Maverick  v.  Lewis,  3  McCord  [S.  C]  211; 
Warner  v.  Hoisington,  42  Vt.  94;  Lowe  v. 
Miller,  3  Grat.  [Va.]  205,  46  Am.  Dec.  188; 
Lanyon  v.  VS^oodward,  55  Wis.  652,  13  X.  W. 
863.  Thus,  one  who  raises  a  crop  u — "  the 
land    of    another    under    a    contract    ■•  ise 

such    crop    for    a    particular    part    of    ..      i    a 
mere   cropper,    and   not  a   tenant;   and    h-^'^^  a 
lien  upon  the  crop  for  whatever  is  due  hina. 
Burgie    v.    Davis,    34    Ark.     179.      A    contract 
with  the  owner  of  a  farm  to  cultivate  it  for 
a   certain    period   for   a  certain    share   of   th« 
crop  as  compensation  is  not  a  lease,  and  does 
not  create  the   relation  of  landlord   and  ten- 
ant,   although    the    cultivator    occupies    the 
farm    buildings    while    thus    employed.     Sucb 
contract     is     a     mere     cropping     agreement 
(Gray  v.    Reynolds,   67  N.   J.   Law,   169,   50  A. 
670),  and  to  the  same  effect  is  Ferris  v.  Hog- 
Ian,    121   Ala.   240,   25   So.   834.      An  agreement 
between   a  landowner   and   another  that   the 
latter   shall   plant   and    raise   a  crop   on   part 
of  the  former's  land,  of  which  the  cultivator 
shall    be   entitled    to    one-third,    not    stipulat- 
ing  as   to   the   duration    of    the   contract,   nor 
the    relations   of  the   parties   to   one  another, 
constitutes    the    person    tilling    such    land    a 
mere   cropper,    with    a    naked    right    to    enter 
and    perform    the    labor    necessary   under  the 
provisions  of  the  contract.     Moser  v.  Lower, 
48  Mo.   App.    85.     If  one   agrees   to  attend  to 
so   much    of  another's   land   as    he   can   culti- 
vate with   one  horse  during  a  year,   and   par 
as    "rent"    two    bales    of    cotton    out    of    the 
first   picking  and  no   part  of   the  crop   to   be- 
long to    him    until   the    "rent"    is   paid,   he   is 
a   mere    cropper    and    not   a   tenant,    as   such 
contract    is    too    indefinite    to    constitute    a 
lease,  or  create  the  relation   of  landlord  and 
tenant'  between     the     parties.     Haywood    t. 
Rogers,     73     N.     C.     322.      An     agreement     by 
which   the   owner   of   land   agrees    to    furnish 
teams,  utensils  and  supplies  to  make  a  crop 
on  his   land,   the  crop   to   be   his,    hut  in  con- 
sideration   of    the    labor    of    the    other    party 
the  latter  is  to  have  what  remains  after  de- 
ducting  one-iialf   of  the  crop   for  the   use  of 
the    land,    advances,    etc.,    does    not    create   a 
lease   nor   the   relation    of   landlord   and    ten- 
ant, but  is  a  mere  cropping  contract.     Ham- 
mock V.  Creckmore,   48  Ark.  264,  3  S.  W.   IS'O: 
Bryant    v.    Pugh,    86    Ga.    525,    12    S.    E.    927. — 
From    note    to    Kelly    v.    Rummerfield    [Wis.] 
98  Am.    St.   Rep.    951-955. 

90.     Under   a    contract   between    tlie   owner 
of   a    farm   and    another    whereby    the    latter 
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Under  a  cropping  contract  the  landowner  and  the  cropper  are  tenants  in  common 
of  the  crop  prior  to  a  division/^  and  hence  the  cropper  may,  before  that  time,  mort- 
gage his  interest,  subject,  however,  to  all  the  rights  of  the  landlord  as  fixed  by  the 
terms  of  the  tenancy,  or  contract,''^  Each  has  an  equal  right  with  the  others  to  the 
possession  of  the  whole,  and  neither  can  maintain  an  action  against  the  other  to 
recover  possesssion."^  By  statute  in  some  states  where  the  rent  resented  in  a  lease 
is  a  share  of  the  crops,  the  landlord  and  tenant  are  also  tenants  in  common,^*  and 
hence  in  such  a  case  a  purchaser  of  the  real  estate  from  the  landlord  during  the 
term  of  the  lease,  in  the  absence  of  an  agreement  to  the  contrary,  is  not  entitled  to 
the  portion  of  the  crop  belonging  to  him  which  has  been  severed  from  the  realty 
prior  to  the  time  the  vendee  acquires  title.^° 

Liens.^^ — Statutes  in  many  states  give  general  or  special  liens  to  croppers,^^ 
farm  laborers,^^  threshers,®®  and  persons  furnishing  funds  to  aid  in  the  raising  of  a 
crop.^ 

Such  liens  are  purely  statutory,  and  the  statutory  provisions  relative  to  their 
foreclosure  must  be  substantially  complied  with.-  The  lien  must  be  claimed  within 
the  time  prescribed.^  Where  a  thresher  lien  when  filed  relates  back  to  the  time  of 
doing  the  work,  one  purchasing  the  grain  within  the  time  given  for  filing  is  not 
an  innocent  purchaser  even  though  no  lien  has  actually  been  filed.*  The  lien  notice 
or  statement  must  contain  everything  required  by  the  statute  to  be  stated  therein 
and  nothing  more.^  A  notice  or  statement  for  a  cropper's  or  laborer's  lien  must 
describe  the  property  to  be  charged  with  reasonable  certainty.®     In  the  case  of 


was  to  receive  one-half  of  the  proceeds  for 
his  labor  and  each  was  to  furnish  "one-half 
of  the  stock,  teams"  and  so  forth,  the  word 
stock  did  not  mean  work  stock,  but  meant 
sheep,  hogs,  and  cattle  as  well.  Green  v. 
Hart,  27  Ky.  L.  R.   970,   87  S.  W.  315. 

91.  Adams  v.  Thornton  [Cal.  App.]  82  P. 
213;  Denison  v.  Sawyer  [Minn.]  104  N.  W. 
305. 

J>2.  Denison  v.  Sawj'er  [Minn.]  104  N.  "W. 
305. 

J>3.  Adams  v.  Thornton  [Cal.  App.]  82  P. 
215. 

94.  Under  Code,  §  1073.  Wendt  v.  Stew- 
art  [Neb.]    10   N.  W.  550. 

95.  W^endt  v.  Stewart  [Neb.]  105  N.  W. 
550.  Landlord  becomes  owner  of  share  of 
crops  as  soon  as  they  are  so  far  advanced 
that  they  may  be  said  to  be  property,  and 
hence  he  had  a  right  to  harvest  and  hold 
any  portion  of  such  share  as  were  in  proper 
condition  for  harvesting.  Id.  Rule  not  af- 
fected by  provision  in  lease  requiring  ten- 
ant to  harvest  portion  belonging  to  land- 
lord.    Id. 

96.  See  5   C.  L.   96. 

97.  Lewis  v.  Owens  [Ga.]  52  S.  E.  333. 
One  raising  cotton  under  contract  of  hire 
whereby  he  furnishes  labor  and  the  other 
party  the  land  and  a  team  to  cultivate  it, 
the  crop  to  be  divided  between  them,  has  a 
lien  thereon  for  the  value  of  his  portion  un- 
der Code  1896,  §  2712.  Amos  v.  Garvin  [Ala.] 
39  So.  990.  Such  lien  is  superior  to  a  mort- 
gage by  the  landowner  of  all  crops  grown 
by  or  for  him.  Id.  Evidence  held  insuffi- 
cient to  show  contract  whereby  cropper 
bound  himself  to  sell  the  cotton  to  the  mort- 
gagee so  as  to  preclude  him  from  enforcing 
his  lien.  Id.  The  cropper  has  a  special  lien 
upoi  the  crop  at  the  completion  of  the  con- 
tract of  labor.  Lewis  v.  Owens  [Ga.]  52  S. 
E.   333. 


98.  Under  Sess.  Laws  1899,  c.  3,  p.  153, 
§  1,  anyone  performing  labor  or  rendering 
services  in  the  production  of  a  crop  may 
have  a  lien  on  the  entire  crop  produced. 
Beckstead  v.  Griffith  [Idaho]  83  P.  764. 
Takes  precedence  over  all  other  liens  of 
whatsoever  character.  Id.  A  farm  laborer 
who  is  hired  to  cultivate  a  growing  crop 
and  wlio  performs  in  person  the  services  re- 
quired of  him,  may  assert  not  only  a  special 
lien  on  the  product  of  his  labor  [Civ.  Code 
1895,  §  2793]  (Faircloth  v.  Webb  [Ga.]  53  S. 
E.  592),  but  also  a  general  lien  upon  all 
other  property  belonging  to  his  employer 
[Civ.  Code  1895,   §   2792]    (Id.). 

99.  Mitchell  v.  Monarch  Elevator  Co.  [N. 
D.]  107  N.  W.  1085.  Under  Rev.  Civ.  Code 
1899,  §  4823,  a  thresher  is  entitled  to  a  lien 
on  all  grain  threshed  for  threshing  any  par- 
ticular kind  of  grain,  when  done  under  the 
same  contract  and  such  lien  is  enforceable 
between  the  parties.     Id. 

1.  Virginia  Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  N.  C.  326,  51  S.   E.   949. 

2.  Lien  on  crops  for  labor  and  services. 
Beckstead  v.   Griffith    [Idaho]    83  P.    764. 

3.  Claim  for  farm  laborer's  lien  may  be 
made  at  any  time  within  one  year.  Civ. 
Code  1895,  §  2816.  Faircloth  v.  Webb  [Ga.] 
53   S.   E.   592. 

4.  Rev.  Civ.  Code  1899,  c.  83,  gives 
threshers  an  enforceable  lien  thereon  upon 
filing  a  statement  therefor  within  30  days 
from  the  threshing  and  such  lien  exists  from 
commencement  of  threshing,  and  hence  one 
purchasing  within  that  time  is  not  an  in- 
nocent purclaaser.  Mitchell  v.  Monarch  Ele- 
vator  Co.    [N.   D.]    107   N.   W.    1085. 

5.  Statement  for  thresher's  lien.  Mitchell 
V.  Monarch  Elevator  Co.  [N.  D.]  107  N.  W. 
10S5. 

6.  A  description  in  the  lien  that  it  is  in- 
tended to  cover  the  entire  crop  of  hay  pro- 
duced   for    the    year    is    not    void   for    uncer- 
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thresher's  liens  it  is  generally  required  to  show  the  amount  of  grain  threshed/  and 
to  describe  the  land  on  which  it  was  groAvn.*  In  the  absence  of  statute,  a  defective 
notice  cannot  be  amended.^  One  seeking  to  establish  a  lien  must  show  performance 
of  the  contract  declared  on  ^'^  unless  legally  excused/^  and  a  demand  for  payment 
when  due.^^  Payments  made  from  the  proceeds  of  the  sale  of  property  subject  to 
a  lien,  must  be  applied  to  the  lien  debt,  even  though  the  creditor  has  no  knowledge 
as  to  how  the  funds  were  acquired.^^ 

The  complaint  in  a  suit  to  foreclose  must  allege  all  facts  necessary  to  entitle 
plaintiff  to  a  lien  under  the  statute.^* 

An  execution  issued  upon  an  affidavit  to  enforce  both  a  general  and  a  special 
laborer's  lien  is  not  void  merely  because  it  cannot  be  immediately  enforced  by  levy 
upon  the  grooving  crops,  but  it  is  to  be  construed  as  authorizing  a  levy  as  soon  as 
one  can  legally  be  made.^^  So,  too,  the  levy  is  not  a  nullity  because  it  shows  upon 
its  face  an  unlawful  attempt  to  make  an  immediate  seizure  of  immature  crops, 
wMch  would  render  the  leTj  thereon  void,  where  it  also  shows  a  le\j  on  other  prop- 
erty subject  to  the  laborer's  general  lien.^*'  As  in  other  cases  the  probata  must  cor- 
respond with  the  allegata.^^ 

The  issuance  of  a  warrant  of  seizure  by  a  magistrrte  will  not  exonerate  the 
holder  of  a  lien  on  crops  from  liabilit}'  for  the  resulting  damages  where  he  knows 
at  the  time  that  the  debt  has  actually  been  paid.^^ 

A  lien  bond  executed  to  secure  future  advances  to  aid  in  the  cultivation  of  a 
crop  for  the  current  year  is  assignable  and  all  the  rights  existing  or  thereafter  ac- 


tainty.  Eeckstead  v.  Griffith  [Idaho]  83  P. 
764.  A  lien  notice  stating'  that  plaintiff 
■claims  a  lien  upon  a  certain  crop  of  wheat 
being  about  450  acres  in  quantity  being 
about  850  number  of  sacks  of  wheat"  for 
services  is  insufficient  to  constitute  a  good 
notice  under  the  statute.  2  Ballinger's  Ann. 
Codes  &  St.  §  5936.  Dexter  v.  Olsen  [Wash.] 
82   P.   286. 

7.  A  statement  for  a  thresher's  lien  under 
Rev.  Civ.  Code  1899,  c.  83,  need  not  state  the 
number  of  bushels  of  each  kind  of  grain 
tlireshed,  where  it  shows  the  aggregate 
number  of  bushels  and  definitely  states  the 
amount  of  the  lien.  Mitcliell  v.  Monarch 
Elevator  Co.   [N.  D.]  107  N.  TV.   1085. 

S.  Description  held  sufficient.  Mitchell  v. 
Monarch  Elevator  Co.  [N.  D.]  107  N.  W.  1085. 

S.  Liens  for  services  upon  farm  products 
are  controlled  by  2  Ballingers'  Ann.  Codes  & 
St.  §§  5957  to  5959,  inclusive,  and  by  the  pro- 
visions of  the  law  as  to  loggers'  liens  so 
far  as  applicable,  and  as  said  provisions 
stood  at  the  time  of  the  enactment  of  said 
sections  5957-5959,  and  as  §§  5944  and  5945 
were  not  at  that  time  a  part  of  the  statute  as 
to  loggers'  liens,  thej'  are  not  controlling  as 
to  liens  upon  farm  products.  Dexter  v. 
Olsen  [Wash.]  82  P.  286.  2  Ballinger's  Ann. 
Codes  &  St.,  §  5904,  giving  the  right  to 
amend  meclianics'  liens  does  not  apply  to  a 
lien    for    services    upon    farm    products.     Id. 

10.  Laborer's  lien.  Faircloth  v.  Webb 
[Ga.]  53  S.  E.  592.  Cannot  successfully  rely 
on  proof  of  an  award  by  arbitrators  fixing 
amount  due  him  when  contract  was  aban- 
doned.    Id. 

11.  "Where  evidence  sho"n'ed  that  cropper 
was  prevented  from  completing  her  contract 
by  levy  of  a  valid  process  against  her  land- 
lord, it  was  error  to  dismiss  her  actions  to 
foreclose  a  laborer's  lien  on  ground  that  she 
iiad    not    completed    her    contract    when    she 
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foreclosed   her   lien.     Lewis   v.    Owens    [Ga.] 

52  S.  E.   333. 

12.  One  seeking  to  enforce  laborer's  lien 
must  show  demand  for  wages.  Faircloth  v. 
Webb   [Ga.]    53   S.  E.   592. 

13.  Barfleld   v.   J.   L.    Coker  &   Co.    [S.   C] 

53  S.  E.   170. 

14.  A  complaint  alleging'  that  plaintiff 
performed  labor  in  the  production  of  seven 
stacks  of  hay,  describing  it,  is  not  subject 
to  a  general  demurrer  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  even  though  the  lien  in- 
cludes other  hay  raised  on  tlie  same  prem- 
ises and  harvested  and  stacked  by  others 
under  a  different  contract.  Beckstead  v. 
Griffith  [Idaho]  S3  P.  764.  A  complaint  al- 
leging the  amount  due,  that  the  services 
rendered  were  reasonably  ■worth  such  a  sum, 
and  that  by  settlement  it  vras  agreed  that 
this  sum  was  due,  and  that  the  same  has 
not  been  paid,  is  sufficient  in  an  action  on  a 
■  laborer's  crop  lien.     Id. 

15.  Faircloth  v.  Webb  [Ga.]  53  S.  E.  592, 
Since  claim  may  be  made  at  any  time  within 
one  year  after  the  laborer  is  entitled  to  pay- 
ment (Civ.  Code  1895,  §  2816),  execution  is- 
sued on  Aug.  31,  upon  affidavit  to  enforce 
both  general  and  special  liens  is  not  open 
to  attack  because  it  commands  a  levy  and 
sale  of  any  of  the  employer's  goods  and 
chattels  "and  especially  of  the  crops"  upon 
which  the  special  lien  is  claimed,  which  are 
at  tlie  time  immature  and  hence  not  sub- 
ject to  lawful  seizure.     Id. 

16.  Faircloth  v.  Webb   [Ga.]   53   S.   E.   592. 

17.  One  levying  upon  crop  under  a  labor- 
er's lien,  cannot  assert  his  lien  upon  proof 
of  a  cropper's  contract.  Faircloth  v.  Webb 
[Ga.]   53  S.   E.   592. 

IS.  Barfield  v.  J.  L..  Coker  &  Co.  [S.  C] 
53  S.  E.  170. 
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cniing  under  it  are  carried  with  it,  without  specification,  if  such  was  the  intention 
of  the  parties.^^ 

§  3.  Agricultural  societies.-'^ — The  rights  and  privileges  of  agricultural  socie- 
ti^  depend  upon  the  terms  of  their  charter.-^  As  in  the  case  of  other  corporations 
their  charters  may  be  revoked  for  a  misuse  of  the  powers  intrusted  to  them.^^  Stat- 
utes in  some  states  provide  for  county  aid  to  such  societies.-^ 

An  agricultural  society  holding  a  fair,  for  admission  to  which  a' fee  is  charged, 
is  hound  to  use  reasonable  care  to  keep  all  parts  of  its  grounds  to  which  patrons  are 
admitted,  free  from  dangers  to  them.-*  Where  a  state  agricultural  society  is  a  de- 
partment of  the  state  government,  it  and  its  officers  and  board  of  managers  are  ex- 
empt from  liability  for  torts.^^  The  constitutionality  of  the  law  organizing  such  a 
society  is  not  open  to  attack  in  a  private  action  for  damages.^^ 

AiDEE  BY  Verdict,  etc.;  Aid  of  Execution;  Alibi,  see  latest  topical  index. 


ALIGNS. 


<§  1.     WTio  ere  Aliens    (98). 

§  3.     Disabilities    and    Privileges    (98). 

§  3.  Iiuniigratioii,  Exelusioo,  and  Expul- 
sion (101).  Admission  and  Exclusion  of  Im- 
migrants  (101).    Registration  and  Certificate 


(102).     Forgery    of    Certificates     (103).     De- 
portation    and    Procedure    Incident    Tliereto 
(103).     New    Trial    and   Appeal    (103). 
§  4.     Naturalization    (103). 


§  1.  Who  are  aliens.'^'' — A  minor  dwelling  in  this  country  with  his  mother  and 
naturalized  stepfather  is  not  an  alien.-^ 

§  2.  Disabilities  and  privilege s.'^^ — The  common  law  disabilities  of  aliens  ^^ 
have  been  largely  mitigated  by  statutes.^^ 


19.  Assignment  lield  to  carry  with  it  ac- 
counts for  advances  actually  made  though 
they  were  not  inentioned.  Virginia-Caro- 
lina Chemical  Co.  v.  McNair,  139  N.  C.  326, 
51   S.    E.   949. 

20.  See  5  C.  L.  96.  For  matters  relating 
to  agricultural  colleges,  see  Colleges  and 
Academies,  5  C.  L.  593. 

21.  Laws  1905,  p.  648,  c.  232,  creating  a 
corporation  under  the  name  of  the  New  Eng- 
land Breeders'  Club  and  authorizing  it  to 
hold  races,  etc.,  does  not  empower  it  to  pro- 
mote or  permit  betting  or  pool  selling  on  its 
grounds.  In  re  Opinion  of  the  Justices  [N. 
H.]    63  A.   505. 

22.  Where  a  corporation  is  formed  to  en- 
courage agriculture,  stock  raising,  racing, 
holding  exhibitions,  book-making,  and  so 
forth,  and  it  engages  only  in  racing  and 
gambling,  its  franchise  will  be  forfeited. 
State  V.  Delmar  Jockey  Club  [Mo.]  92  S.  W. 
185.  The  court  will  not  take  judicial  notice 
of  the  fact  that  a  racing  association  is  pay- 
ing annually  a  certain  sum  for  the  purpose 
of  making  an  agricultural  exhibit  at  the 
state  fair  when  no  such  exhibit  is  made. 
Gulf,  etc.,  R.  Co.  V.  Stokes  [Tex.  Civ.  App.] 
91  S.  W.   328. 

23.  Under  Art.  1,  c.  2,  §  12,  Comp.  St.  1903, 
providing  that  the  county  board  inay  pro- 
vide for  payment  of  warrants,  issued  in  fa- 
vor of  agricultural  societies,  out  of  the  gen- 
eral fund  and  that  such  amounts  must  be 
included  in  the  annual  estimate,  such  esti- 
mate may  be  made  after  the  paying  of  the 
warrant,  and  it  is  not  necessary  to  show  on 
appeal  to  the  district  court  from  an  order  of 
the  county  board  allowing  sucli  aid  tliat  the 
annual  estimates  preceding  the  payment,  in- 
cluded it,  nor  that  there  were  funds  in  the 
treasury    or    taxes    levied    against    which    a 


warrant  could  be  drawn.  Sheldon  v.  Gage 
County  Soc.  of  Agriculture  [Neb.]  106  N.  W. 
474.  Where  as  a  condition  precedent,  the 
statute  requires  that  such  a  society  shall 
collect  from  its  member  by  fee  or  voluntary 
subscription  not  less  than  $50  each  year,  and 
that  the  amount  tlius  paid  shall  be  certified 
by  the  president  to  the  county  clerk,  a  cer- 
tificate which  sliowed  tiiat  for  a  certain  year 
the  amount  exceeded  $50  witliout  stating  ex- 
act amount  and  for  subsequent  years  the  ex- 
act amount  was  given,  was  a  sufficient  com- 
pliance with   the  statute.      Id. 

24.  Higgins  v.  Franklin  County  Agricul- 
tural Soc.  [Me.]  62  A.  708.  One  crossing  the 
racing  track  of  such  a  society,  is  not  under 
the  same  obligation  to  be  w^atchful  as  in 
crossing  a  public  street,  as  it  was  the  so- 
ciety's duty  to  exercise  due  and  reasonable 
care  to  keep  the  track  clear  and  free  from 
danger  to  its  patrons,  at  all  such  time  as 
they  are  invited  or  permitted  to  cross  it,  and 
while  they  are  thus  crossing,  and  the  mere 
fact  that  he  -was  not  watching  is  not  con- 
tributory negligence  on  his  part.  Id.  The 
duty  of  the  society  in  such  cases  extends  not 
only  to  its  own  servants,  but  it  must  prevent 
injury  to  patrons  even  from  unauthorized 
drivers   on    the   track.     Id. 

25.  Not  liable  for  damages  for  false  im- 
prisonment. Berman  v.  Cosgrove  [Minn.] 
104  N.  W.  534,  Laws  1903,  p.  178,  c.  126,  X  27, 
makes  state  agricultural  society  a  part  of 
the  state  government.  Id.  Subject  matter 
is  sufficiently  expressed  in  title  and  act  does 
not  pertain  to  more  than  one  subject.     Id. 

26.  Berman  v.  Cosgrove  [Minn.]  104  N. 
W.   534. 

27.  See    5    C.   L.    96. 

28.  United   States   v.    Rodgers,    144   F.    711. 
29,30.     See  5  C.  L.  97. 
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An  action  between  two  nonresident  aliens  npon  a  foreign  cause  of  action  is  en- 
tertained by  our  courts  as  a  matter  of  comity  and  not  as  a  matter  of  right/-  and 
the  same  applies  to  auxiliary  proceedings  brought  in  aid  of  the  main  action ; "" 
hence  a  foreign  creditor  will  not  be  aided  by  the  courts  to  seize  and  carry  away  prop- 
erty upon  which  a  citizen  creditor  also  has  a  lien  although  subsequently  acquired,''- 
especially  where  the  foreign  creditor  is  suing  nominally  on  his  own  behalf  but  in 
fact  on  behalf  of  an  alien  trustee  in  involuntary  bankruptcy,  who  could  not  himself 
obtain  any  title  to  a  citizen  debtor's  property/"  and  in  an  action  on  a  creditor's  bill, 
proof  of  amount  of  indebtedness  having  been  received,  preference  should  be  given 
to  the  citizen^s  claim, ^®  In  Wisconsin  a  nonresident  alien  is  not  disqualified  or  pro- 
liibited  from  acting  as  executor  but  his  nonresidence  furnishes  a  ground  for  the 
exercise  of  the  court's  discretion  in  his  appointment  or  removal."^ 

The  location  of  a  mining  claim  by  an  alien  is  not  void  but  only  voidable,"^  is 
free  from  attack  by  any  one  except  the  government  "^  or  one  claiming  in  right  of  the 
government,*"  and  may  be  cured  by  his  grant  to  a  citizen.*^  A  nonresident  alien, 
a  subject  of  Great  Britain,  may,  in  Xew  York,  "transmit"  property  to  his  heirs  by 
descent,*^  and  the  right  to  "devise"  land  includes  the  right  to  give  it  in  trust.*" 
And  since  an  alien,  who  is  a  British  citizen,  is  qualified  in  New  York  to  hold  land 
for  his  own  use,**  he  may  hold  it  in  trust  for  another,*^  and  the  alienage  of  the  bene- 
ficiary is  immaterial.**'  In  ISTew  York  prior  to  1893,  a  nonresident  alien  might  take, 
but  could  not  hold,  inherited  real  property  except  by  filing  a  declaration  of  inten- 
tion to  become  a  citizen,*"  and  on  the  death  of  a  nonresident  alien  heir,  who  had 
failed  to  file  his  declaration,  such  property  escheated  to  the  state  ipso  facto,  no  judi- 
cial determination  beino^  necessarv.*^     In  Kansas  no  distinction  was  made  between 


31.  See  post  this  section.  Power  to  con- 
vey lands,  see  Tiffany,  Real  Prop,  115S. 
Alienage  as  affecting  relation  of  agency, 
see  Clark  &  S.  Agency,   54. 

33.  A  tort-feasor  having  fled  from.  Ger- 
many to  Wisconsin  and  tlaere  deposited 
funds,  his  German  creditor  sues  liiin  and  re- 
covers judgment,  but  in  the  meantime  a  citi- 
zen also  sues  and  recovers  judgment,  tlae 
debtor  prior  thereto  having  returned  to  Ger- 
many. Disconto  Gesellschaft  v.  Terlinden 
[Wis.]  106  N.  W.  821.  The  treaties  of  1799 
and  1828  between  the  Kingdom  of  Prussia 
and  the  United  States  have  no  application 
to  such  a  case.     Id. 

33.  Garnishment.  Disconto  Gesellscliaft 
v.  Terlinden   [Wis.]    106  N.  W.   821. 

34.  Citizen  commenced  action  and  gar- 
nisheed  bank  deposit  of  an  alien  after  an 
alien  creditor  had  garnisheed  tlie  same  and 
obtained  judgment  in  his  main  action.  Dis- 
conto Gesellschaft  v.  Terlinden  [Wis.]  106 
N.  W.   821. 

35.  Foreign  creditor  under  agreement  to 
turn  over  to  such  trustee  all  funds  obtained. 
Disconto  Gesellschaft  v.  Terlinden  [Wis.] 
106  N.  W.   821. 

36.  Disconto  Gesellschaft  v.  Terlinden 
[Wis.]    106   N.   W.    821. 

37.  Comp.  Laws  1S97,  §§  9310,  9317. 
Breen  v.  Kehoe  [Mich]  12  Det.  Leg.  N.  620, 
105  N.  W.    28. 

38,39.  Stewart  v.  Gold  &  Copper  Co.,  29 
Utah,   443,   82  P.  475. 

40.  Matlock  V.  Stone  [Ark.]  91  S.  W.  553. 
Application  by  grantor  of  locators  to  have 
cloud  removed  from  title  raised  by  adverse 
claims  of  subsequent  locators  and  applicants 
for  a  patent,  the  latter  setting  up  alienage 
of  plaintiff's  grantors.     Id. 


41.  Stewart  v.  Gold  &  Copper  Co.,  2  9 
Utah,   443,   82  P.    475. 

42.  Under  Real  Property  Law,  §§5,  5a,  7, 
granting  rights  to  foreigners  to  "take,  ac- 
quire, hold,  and  convey"  reciprocal  to  those 
granted  by  his  country  to  citizens  of  the 
United  States.  Haley  v.  Sheridan,  107  App. 
Div.  17,  94  N.  Y.  S.  864,  rvg.  46  Misc.  506, 
95   N.   T.    S.   42. 

43.  Hayden  v.  Sugden,  48  Misc.  108,  96  N. 
Y.   S.   6S1. 

44.  Under  Real  Property  Law,  §  5a, 
granting  same  rights  to  foreigners  in  re- 
gard to  real  estate  as  their  county  grants 
citizens  of  the  United  States,  the  British  Par- 
liament (St.  33  Vict.,  p.  166,  c.  14,  §  2)  hav- 
ing granted  aliens  the  same  rights  to  take, 
hold,  and  dispose  of  property  as  subjects. 
Hayden  v.  Sugden,  48  Misc.  108,  96  N.  Y.  S. 
681. 

45,46.  Hayden  v.  Sugden,  48  Misc.  108,  96 
N.   Y.   S.   681. 

47.  McCormack  v.  Coddington  [N.  Y.]  77 
N.  E.  979.  Lavv'S  1893,  c.  207,  p.  365,  relating 
to  the  ability  of  nonresident  aliens  to  take, 
hold,  convey,  and  devise  land,  is  not  retro- 
active. Id.,  rvg.  109  App.  Div.  741,  96  N.  Y. 
S.  571.  Had  it  been  retroactive  it  would 
have  been  unconstitutional  because  passed 
by  less  than  two  thirds  vote  and  disposing 
of    public    property    passed    by    escheat.     Id. 

48.  McCormack  v.  Coddington  [N.  Y.]  77 
N.  E.  979,  rvg.  109  App.  Div.  741,  96  N.  Y.  .S. 
571.  In  such  case  he  had  no  title  to  inher- 
ited land,  which  his  heirs  can  take,  though 
citizens  of  the  United  States.  Id.  A  non- 
resident alien  heir  could  not  inherit  land  In 
1888  from  a  nonresident  alien  heir  who  had 
inherited  the  premises  in  1876  from  a  nat- 
uralized citizen  and  had  never  filed  his  dec- 
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aliens  and  citizens  with  reference  to  the  purchase,  enjoyment,  or  descent  of  property 
up  to  1888,'*''  and  a  title  vested  prior  thereto  was  not  affected  by  subsequent  legis- 
lation,^"^ nor  did  the  constitutional  amendment  of  that  year  providing  for  regulation 
by  law  of  the  rights  of  aliens  in  real  property  change  the  law  of  descent  and  dis- 
tribution.^^ As  governing  questions  of  inheritability,  it  is  a  presumption  of  fact 
and  not  of  law  ^-  that  one  was  domiciled  where  he  died  esjiecially  if  he  was  an  alien 
and  that  was  his  original  domicile,^'  but  when  the  fact  of  domicile  has  been  resolved 
by  the  omission  of  a  finding  thereon  in  a  special  verdict  these  presumptions  no 
longer  ol)tain.'"* 

While  aliens  are  not  qualified  for  jury  service,^^  yet  a  verdict  is  not  invalid 
because  an  alien  served  on  the  jury,  no  objection  having  been  seasonably  raised.^'' 


laration.  Stewart  v.  Russell  [N.  T]  77  N.  E. 
983.  Laws  1877,  c.  Ill,  p.  117,  that  alienage 
shall  not  be  a  ground  for  questioning  or  im- 
peaching an  acquired  title,  applies  only  to 
cases  in  which  title  has  been  actually  ac- 
quired. McCormack  v.  Coddington  [N.  Y.] 
77  N.   E.   979. 

49.  Const.  Bill  of  Rights,  §  17.  Sparks  v. 
Frledrich  [Kan.]  82  P.  463.  Deceased  died 
in  1873,  unmarried,  and  both  parents  dead, 
one  having  been  a  citizen  and  the  other  an 
alien;  held  that  the  alien  heirs  of  the  latter 
inherit  equally  with  the  heirs  of  the  citizen 
parent.  Id.  Provision  of  treaty  between 
United  States  and  Hanseatic  Republic  of 
Bremen,  negotiated  in  1827,  to  the  effect  that 
three  years  shall  be  granted  aliens  to  dis- 
pose of  real  estate  which  laws  prevent  them 
from  inheriting,  inapplicable,  there  being  no 
disability.      Id. 

50.  Title  vested  in  aliens  in  1873  not  af- 
fected by  constitutional  amendment  of  1888 
permitting  regulation  of  rights  of  aliens  to 
hold  and  inherit  real  property,  and  laws 
passed  thereafter.  Sparks  v.  Friedrich 
[Kan]  82    P.  463. 

51.  State  V.  Ellis  [Kan.]  S3  P.  1045.  Res- 
ident citizen  half-sisters  of  a  resident  citi- 
zen who  died  intestate,  leaving  neither 
widow  nor  children,  and  wliose  parents  died 
before  him,  nonresident  aliens,  inlierit  im- 
mediately and  directly  the  lands  of  the  de- 
ceased   in    this    state.     Id. 

52,53.  Donaldson  v.  State  [Ind.]  78  N.  B. 
182. 

NOTE.  Presumptions  of  fact  a.s  to  domi- 
cile of  alien:  (1)  A  man  is  presumed  to  be 
domiciled  where  he  is  found  unless  he  is 
shown  to  be  there  for  some  temporary  pur- 
poses. (2)  A  stronger  presumption  exists 
that  a  man  is  domiciled  where  he  dies.  (3> 
On  the  return  of  an  alien  to  his  domicile  of 
origin  his  original  domicile  instantly  re- 
verts. (4)  In  doubtful  cases  the  original 
domicile  is  considered  the  true  one."  Citing 
Dicey  on  Conflict  of  Laws  [Am.  Ed.]  pp.  132, 
133;  The  Bernon,  1  C.  Rob.  Adm.  102,  104; 
Kennedy  v.  Ryall,  67  N.  Y.  379,  386;  Ryall  v. 
Kennedy,  4  N.  Y.  Super.  Ct.  347,  361; 
March  v.  Hutchinson,  2  Bosanquit  &  Puller, 
23,  note;  Rogers  v.  The  Amado,  Newb.  400, 
Fed.  Cas.  No.  12,005;  Butler  v.  Farnsworth, 
4  Wash.  C.  C.  101,  Fed.  Cas.  No.  2.240;  Elbers 
V.  United  Ins.  Co.,  16  Johns.  [N.  Y.]  128,  133; 
Bradstreet  v.  Bradstreet,  18  D.  C.  (7  Mackey) 
229;  Cl0u.gh  v.  Kyne,  40  111.  App.  234.  236; 
Ennis  v.  Smith,  14  How.  [U.  S]  400.  423,  14 
Law  Ed.  472;  Anderson  v.  Watt,  138  U.  S. 
694,  706,  34  Law.  Ed.  1078;  United  States  v. 
Chong  Sam,  47  F.  878,  SSfi;  Greenfield  v. 
Camden,    74    Me.    50,    64;   Liscomb   v.    N.   J.    R. 


Co.,  6  Lans.  [N.  Y.]  75,  77;  Home  v.  Home, 
31  N.  C.  99,  108;  Kellar  v.  Baird,  5  Heisk. 
[Tenn.]  39,  46;  Venable  v.  Paulding,  19  Minn. 
488,  495  (Gil.  422);  Mowry  v.  Latham,  17  R. 
I.  480,  481,  23  A.  13;  Guier  v.  O'Daniel,  1  Bin. 
[Pa.]  349,  351,  note,  1  Am.  Leading  Cases 
(Hare  &  Wallace)  733,  734,  753;  Haskins  v. 
Matthews,  8  Deg.  M.  &  G.  13,  26,  35  Eng.  L. 
&  Eq.  532,  540;  Haldane  v.  Eckford,  L.  R.  8 
Eq.  631,  641;  Johnston  v.  Beattie,  10  Clark 
&  F.  42,  138;  Wharton  on  Conflict  of  Laws 
[2d  Ed.]  §  55a;  [3d  Ed.]  §  55  1-2  and  cases 
cited;  Atty.  General  v.  Winans,  85  Law  T. 
(N.  .S.)  508,  65  J.  P.  819;  Anderson  v.  Watt, 
13'8  U.  S.  694,  706,  34  Law.  Ed.  1078;  Tracy  v. 
Tracy,  62  N.  J.  Eq.  807,  48  A.  533;  Hairston  v. 
Hairston,  27  Miss.  704,  61  Am.  Dec.  530; 
Hindman's  Appeal,  85  Pa.  466,  468;  Ander- 
son V.  Laneville,  9  Moore  P.  C.  325,  334; 
President,  etc.  v.  Drummond,  33  Beav.  449, 
452,  33  Law  J.  Ch.  (N.  S.)  501,  503;  King  v. 
U.  S.,  27  Ct.  CI.  529,  533;  Reed's  Appeal,.  71 
Pa,  378;  In  re  Bruce,  3  Tyr.  475,  486,  2  C.  J. 
436;  King  v.  Foxwell,  L.  R.  3  Ch.  Div.  518, 
521;  Capdevielle  v.  Capdevielle,  21  Law  T. 
(N.  S.)  660,  18  Wkly.  Rep.  107;  White  v. 
Brown,  1  Wall.  Jr.  217,  265,  Fed.  Cas.  No. 
17,538;  Charles  Green's  Son  v.  Salas,  31  F. 
106,  112;  U.  S.  V.  Chong  Sam,  47  F.  878,  886; 
First  Nat.  Bank  v.  Balcom,  35  Conn.  351,  357; 
In  re  Wrigley,  8  Wend.  [N.  Y.]  134,  140; 
Sheldon  v.  Forsman,  17  Lane.  L.  Rev.  85,  87, 
14.  York  Leg.  Reg.  102;  Marks  v.  Marks,  75 
F.  321,  329;  La  Virginie,  5  C.  Rob.  Adm.  98, 
99;  The  Ann  Green,  1  Gall.  274,  286,  Fed. 
Cas.    No.    414;    Catlin    v.    Gladding,    4    Mason, 

308,  Fer.  Cas.  No.  2,520;  Prentiss  v.  Barton, 
1  Brock.  389,  Fed.  Cas.  No.  11,384;  Hallet  v. 
Bassett,  100  Mass.  167,  170;  Lord  v.  Calvin, 
4  Drew,  366,  422;  The  A^'enue,  8  Cranch  [U. 
S.]  253,  280,  3  Law.  Ed.  553;  In  re  Walker,  1 
Low.  237,  238,  Fed.  Cas.  No.  17,061;  Burnham 
V.  Rangeley,  1  Woodb.  &  M.  7,  Fed.  Cas.  No. 
2,176;  State  v.  Hallef,  8  Ala.  159,  161;  Millei-'s 
Estate,  3  Rawle  [Pa.]  312,  319,  24  Am.  Dec. 
345;  Udny  v.  Udny,  2  Ac.  App.  1,677,  1,683; 
Munroe  v.  Munroe,  7  Clark  &  F.  842.  876; 
Colville  V.  Lander,  Dictionary  of  Decisions, 
p.  14,964;  The  Indian  Chief,  3  C.  Rob.  Adm. 
17;  Goods  of  West,  6  Jur.  (N.  S.)  831;  Price 
V.  Price,  156  Pa.  617,  27  A.  291. — From  Don- 
aldson V.  State  [Ind.]  78  N.  E.  182. 

54.  An  alien  decedent  had  been  for  years 
domiciled  in  the  United  States  but  after  re- 
turning to  his  native  land  shortly  died 
there.  Donaldson  v.  State  [Ind.]  78  N.  E. 
182. 

55.  See  Jury,  6  C.  L.   320. 

i^e.  Schwantes  v.  State  [Wis.]  106  N.  W. 
237. 
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§  3.  Immigration,  excIusiGn,  and  expulsion.^''  Admission  and  exclusion  of 
immigrants.^^ — Under  the  law  requiring  every  alien  immigrant  to  pay  a  head  tax  ^® 
but  exempting  such  as  are  merely  in  transit  through  the  United  States  and  providing 
that  the  commissioner  general  of  immigration  may  establish  proper  rules  and  regu- 
lations, best  calculated  to  enforce  the  law  and  prevent  fraud/"  a  regulation  requir- 
ing carriers  of  transient  immigrants  to  deposit  the  head  tax  until  proof  of  the 
alien's  departure  from  United  States  territory  is  furnished  to  the  appropriate  immi- 
gration officer,  is  proper.^^  An  alien  having  acquired  a  bona  fide  residence  ^^  may 
leave  this  country  and  re-enter  it  with  the  same  freedom  as  a  citizen,*^^  and  in  con- 
tracting to  return  and  labor  is  not  within  the  Alien  Contract  Labor  law.°* 

Under  the  Chinese  Exclusion  Acts  the  question  whether  minor  sons,  claiming 
the  right  of  entry  because  their  fathers  are  residents,  should  be  admitted,  is  a  ques- 
tion for  the  immigration  officers,*'^  and  their  decision  refusing  admission  to  alien 
immigrants  is  final,  unless  reversed  on  appeal.*^®     The  decision  of  the  board  of  in- 


57.  See  5  C.  L..   98. 

58.  See  5   C.   L.    99. 

59.  Act  March  3d,  1903,  c.  1012,  §  1,  32 
Stat.  1213.  Stratton  v.  Oreanic  Steamship 
Co.    [C.  C.  A.]   140  F.  829. 

60.  Act  March  3,  1903,  c.  1012,  §  22. 
Stratton  v.  Oceanic  Steamsliip  Co.  [C.  C.  A.] 
140   F.    829. 

61.  Not  an  alteration  or  amendment  of 
the  provision  exempting  transient  immi- 
grants from  the  liead  tax.  Stratton  v. 
Oceanic  Steamship  Co.  [C.  C.  A.]  140  F.  829. 
Requiring  proof  that  alien'  immigrant  "has 
passed  by  direct  and  continuous  journey 
through  the  United  States,"  is  not  an  un- 
reasonable provision.  Id.  Where  under  sucli 
regulation,  the  steamship  company  failed  to 
shovv-  that  the  immigrants  had  .^ven  left  the 
City  of  San  Francisco,  the  collector  might 
retain  the  head  tax  deposited.     Id. 

62.  Living  in  the  United  States  four 
years,  taking  out  first  papers  and  engaging 
in  business,  held  evidence  of  bona  fldes.  In 
re  Buschbaum,  141  F.  221. 

63.  Although  having  contracted  trachoma 
on  a  visit  to  his  native  land.  In  re  Busch- 
oaum,    141    F.    221. 

64.  Returning  under  a  contract  of  labor. 
United  States  v.  Aultman  Co.,  143  F.  922.  A 
German  immigrant  coming  to  the  United 
States  when  young,  becoming  domiciled  here 
and  remaining  continuously  so  for  twelve 
years,  although  never  being  naturalized, 
then  going  for  two  weeks  into  Canada  and 
thence  returning  under  a  contract  for  labor, 
ostensibly  to  break  a  strike.  Id.  Cannot 
be  excluded  under  Act  March  3,  1903  (32 
Stat.   1214,  c.   1012.   §§   4,    5).      Id. 

65.  Ex  parte  Wong  Sang,  143  F.  147. 

66.  Where  two  Chinese  minors  seek  ad- 
mission on  the  ground  that  their  fathers  are 
residents  and  the  decision  of  the  Immigrant 
officer  is  adverse  to  them,  no  abuse  of  dis- 
cretion being  shown,  and  tlie  appeal  from  his 
decision  having  been  abandoned,  it  is  final 
and  conclusive,  not  to  be  interfered  with 
even  by  the  proof  of  the  relationship.  Ex 
parte  Wong  Sang,  143  F.  147. 

NOTE.  Conclusiveness  of  decision  ad- 
verse to  a  claim  of  citizensliip:  Tiie  adminis- 
tration by  congress  of  matters  -within  its  ex- 
clusive control  is  not,  under  the  Constitu- 
tion, necessarily  cognizable  by  the  courts. 
Murray  v.  Hoboken  Co.,  18  How.  [N.  S.]  272, 
284,  15  Law.  Ed.  372.     If  Congress  vests  this 


function  in  administrative  officers,  their 
jurisdiction  is  limited  only  by  the  authority 
conferred  and,  within  this  jurisdiction,  they 
may  be  made  the  final  judges  of  the  facts  on 
which  their  decisions  are  based.  Burfenning 
V.  Chicago,  etc.,  R.  Co.,  163  U.  S.  321,  41 
Law.  Ed.  175;  Gardner  v.  Bonestell,  ISO  U.  S. 
362,  45  Law.  Ed.  574;  Public  Clearing  House 
Co.  V.  Coyne,  194  U.  S.  498,  48  Law.  Ed.  1092; 
Bates,  Guild  &  Co.  v.  Payne,  194  U.  S.  106, 
48  Law.  Ed.  894;  Buttfleld  v.  Stranahan, 
192  U.  S.  470,  48  Law.  Ed.  525;  Benson  v. 
McMahon,  127  U.  S.  457,  32  Law.  Ed.  234. 
The  admission  or  expulsion  of  aliens  is  such 
a  matter  and  comes  wholly  within  the  con- 
trol of  congress.  And,  therefore,  the  finding 
of  facts  on  which  the  decision  of  their  ad- 
missibility is  based  may  be  put  exclusively 
in  the  hands  of  the  administrative  officers. 
Ekiu  V.  U.  S.,  142  U.  S.  651,  35  Law.  Ed.  1146; 
United  States  v.  Williams,  194  U.  S.  279,  48 
Law.  Ed.  979;  Fong  Yue  Ting  v.  U.  S.  149 
U.  S.  698,  37  Law.  Ed.  905;  Fok  Yung  Yo.  v. 
U.  S.,  185  U.  S.  296,  46  Law.  Ed.  917;  Lem 
Moon  Sing  v.  U.  S.,  158  •  U.  S.  538,  39  Law. 
Ed.  10S2.  Where  citizenship  is  not  claimed, 
the  secretary's  decision  is  final  in  all  cases. 
See  authorities  cited  and  In  re  Lee  Gee  Ling, 
85  F.  635.  Except  where  favorable  to  the 
right  of  entry.  In  re  Ki  Sing,  30  C.  C.  A. 
451;    In    re    Li    Foon,    80    F.    881.  And    the 

constitutionality  of  the  power  of  the  Secre- 
tary of  Commerce  to  decide  in  cases  where 
the  applicant  is  admittedly  an  alien,  seems 
to  be  settled.  Ekiu  v.  U.  S.,  142  U.  S.  651, 
659,  35  Law.  Ed.  1146.  Congress  may  pre- 
scribe rules  of  evidence.  United  States  v. 
Williams,  83  F.  997;  Fong  Yue  Ting  v.  U. 
S.,  149  U.  S.  698,  37  Law.  Ed.  905.  It  has 
also  been  held  that  an  applicant  claiming 
citizenship  cannot  resort  to  the  Federal 
coiirts  before  he  has  prosecuted  an  appeal  to 
the  secretary.  United  States  v.  Sing  Tuck, 
194  U.  S.  161,  48  Law.  Ed.  917.  But  it  is  well 
established  that  where  the  facts  in  question 
go  to  the  jurisdiction  of  the  officers,  the  find- 
ing of  facts  may  be  reviewed  by  the  courts 
irrespective  of  legislative  sanction.  Morton 
v.  Nebraska,  21  W^all.  [N.  S.]  660,  22  Law. 
Ed.  639;  Gonzales  v.  Williams,  192  U.  S.  1, 
48  Law.  Ed.  317;  In  re  Fassett,  142  U.  S.  479. 
35  Law.  Ed.  1086;  School  of  Magnetic  Heal- 
ing V.  McAnnulty,  187  U.  S.  94,  47  Law.  Ed. 
90.  It  is  clear  that  the  constitutional  guar- 
anties relating  to  the  trial  of  criminals  have 
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quiry  unanimously  in  favor  of  admitting  an  alien  is  final  as  to  the  courts  only,^^ 
and  a  second  hearing  may  be  ordered  by  the  Secretary  of  Commerce  and  Labor  at 
any  time  within  three  years,  as  a  result  of  which  they  may  be  deported. ^^  Carriers 
of  immigrants  are  not  insurers  of  their  safe-keeping  in  case  of  detention  or  ejec- 
tion, and  if  any  escape  without  their  fault  or  negligence,  they  cannot  be  held  liable 
therefor.**^  The  Chinese  exclusion  laws^"  were  not  abrogated  by  the  expiration 
of  our  treaty  with  China  in  1904,'^  but  were  continued  in  operation  by  force  of  spe- 
cial legislations.'^ 

Registration  and  certificated — A  duplicate  certificate  need  not  be  an  exact 
copy  of  the  original  as  to  signature."' 


no  application,  as  the  inquiry  is  not  a  crim- 
inal proceeding  (Fong  Yue  Ting  v.  U.  S.,  149 
U.  S.  698,  37  Law.  Ed.  905),  but  the  constitu- 
tional provisions  against  unreasonable  sei- 
zures may  apply  (United  States  v.  Wong 
Quong  Wong,  94  F.  832).  It  is  a  serious 
question  v.-hether  congress  has  not  invested 
executive  officials  with  power  properly  be- 
longing to  the  judiciary  and  contravening 
the  requirment  of  due  process  of  lav/.  It 
may  be  that  the  power  to  exclude  or  expel 
persons  admittedly  aliens  is  political  in  its 
jiature,  and  the  official's  decision  in  regard 
to  such  persons  is  due  process  of  law.  Jap- 
anese Imm.igrant  Case,  189  U.  S.  86,  47  Law. 
Ed.  721.  But  if  the  applicant  be  in  fact  a 
citizen  of  the  United  States,  he  cannot  be 
excluded  as  a  punishment  for  crime.  See  In 
re  Sing  Tuck,  126  F.  386,  388;  Lee  Sing  Far 
V.  U.  S.,  94  F.  834,  836.  It  would  seem,  there- 
fore, that  the  determination  of  his  constitu- 
tional right  of  citizenship  is  a  judicial  and 
not  an  executive  function.  The  statute  mak- 
ing the  decision  of  facts  by  the  administra- 
tive officers  final  refers  by  its  words  to 
aliens.  28  U.  S.  St.  at  L.  390.  In  Gonzales 
V.  Williams,  192  U.  S.  1,  48  Law.  Ed.  317, 
the  court  determined  that,  a  citizen  of  Porto 
Rico  not  being  an  alien  within  the  meaning 
of  the  act  of  1891,  the  commissioner  of  im- 
migration consequently  had  no  jurisdiction 
to  detain  and  deport  her  by  deciding  a  mere 
question  of  law  to  the  contrary.  Gonzales 
V.  Williams,  192  U.  S.  1,  48  Law.  Ed.  317. 
In  the  notable  case  of  United  States  v.  Ju 
Toy,  198  U.  S.  253,  49  Law.  Ed.  1040,  5  C. 
L.  99,  n.  71,  the  decision  of  the  Secretary  of 
Commerce  and  Labor  affirming  tlie  denial  by 
immigration  officers  of  the  right  of  a  per- 
son of  Chinese  descent  to  enter  the  United 
States  was  held  conclusive  on  the  'Federal 
courts  under  the  act  of  August  18,  1894.  It 
was  held  squarely  that  the  decision  of  the 
Commissioner  of  Immigration,  affirmed  by 
the  Secretary  of  Commerce  and  Labor,  that 
the  petitioner  was  an  alien,  could  not  be  re- 
viewed by  the  courts  on  habeas  corpus  though 
the  petitioner  alleged  citizenship  by  birth, 
and  had  exhausted  his  administrative  rem- 
edy. This  case,  analogous  to  two  earlier  de- 
cisions must  be  consilered  good  law.  United 
States  V.  TVonsT  Kim  Ark,  169  U.  S.  649,  42 
I,aw.  Ed.  890:  Chin  Bak  Kan  v.  U.  S.,  186  U  S. 
193.  46  Law.  Ed.  1121.  But  see  dissenting 
opinion  by  Mr.  Justice  Brewer  and  also 
United  States  v.  Gee  Mun  Sang,  93  F.  365: 
United  States  v.  Sing  Turk,  194  U.  S.  161,  48 
I>aw.  Ed.  917,  does  not  decide  the  question  in- 
dicated by  the  title  of  this  annotation.  To 
support  the  Ju  Toy  case  on  the  ground  of  ju- 
risdiction and  take  It  out  of  the  rule  of  the 
Gonzales  decision,  the  statute  would  have  to 
be  construed   in  connection   with   the   Exclu- 


sion Acts,  as  giving  jurisdiction  to  the  admin- 
istrative officers  over  any  person  of  Chinese 
race,  whether  an  American  citizen  or  not. 
coming  into  the  United  States.  This  would 
seem  to  be  a  radical  departure  from  the  de- 
cision (United  States  v.  Wong  Kim  Ark,  169 
U.  S.  649,  42  Law.  Ed.  890)  which  held  that 
a  person  of  Chinese  race,  born  in  the  United 
States  was  a  citizen  under  the  Fourteenth 
Amendnnent,  and  that  the  Chinese  Exclusion 
.\cts  did  not  apply  to  him.  A  tendency  to 
limit  that,  it  is  true,  v/as  shown  by  the  su- 
preme court  (United  States  v.  Sing  Tuck. 
194  U.  S.  161,  48  Law.  Ed.  917)  v/here  the 
writ  was  denied  on  the  ground  that  even  a 
citizen  must  first  exhaust  his  administrative 
remedy.  The  decision  in  the  Ju  Toy  case 
would  tlius  seem,  by  extending  the  jurisdic- 
tion of  the  administrative  officers  to  all  per- 
sons of  Chinese  race,  to  have  subjected  a 
certain  class  of  citizens  to  the  control  of  the 
administrative  officers  on  the  presumption 
that  no  person  of  Chinese  race  is  a  citizen, 
and  to  have  put  this  class  of  citizens  in 
jeopardy  of  being  kept  out  of  their  country 
by  the  summary  proceedings  of  the  adminis- 
trative authorities.  It  is  suggested  that  this 
case  goes  farther  towards  emphasizing  the 
development  of  the  administrative  arm  of 
the  government  than  any  other  decision  that 
has  appeared  in  recent  years.  See,  also, 
notes  in  15  Yale  L.  J.  97:  19  Harvard  L.  K. 
60;   5  Columbia  L.  R.  537. 

67.  Act  March  3,  1903,  c.  1012,  §§  24.  25. 
Pearson  v.  Williams,  202  U.  S.  281.  50  Law. 
Ed. . 

68.  Act  March  3,  1903,  c.  1012,  §  21.  Pear- 
son  V.   Williams,   202    U.    S.   281,    50   Law.    Ed. 

69.  Japanese  immigrants  before  examina- 
tion, removed  from  ship  board,  to  Quarantine 
Island  and  put  in  custody  of  inspection  offi- 
cers, and  escaped.  Hackfeld  &  Co.  v.  United 
States  [C.  C.  A  ]  141  F.  9.  Under  penal  stat- 
utes making  it  the  duty  of  owners,  masters, 
and  agents  of  ships  bringing  alien  immi- 
grants to  the  United  States  to  prevent  their 
landing  at  any  other  time  or  place  than  des- 
ignated by  the  proper  officers  or  at  all  if  rc- 
iected.  Act  March  3,  1891,  c.  551,  §§  1.  10. 
Id. 

70.  Act  Sept.  13,  1888,  c.  1015  (25  Stat. 
477,  479). 

71.  Treaty  with  China  of  Dec.  8,  1894, 
excluding  Chinese  for  10  years.  Hong  Wing 
V.  U.  S.    [C.  C.  A.]   142   F.  128. 

72.  Act  Apr.  29,  1002,  c  641  f32  Stst.  176) 
as  amended  by  Act  Apr.  27,  1904,  c.  1630.  5  5 
'•33   Stat.   428). 

73.  See   5   C.   L.    99. 

74.  Forging  the  name  of  a  subsoqup-nt 
collector    on    duplicator    when    anoth'^--    'im(J 
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Forgery  of  certificates. — ^'Counts  charging  forgery  of  duplicate  certificates  ma}' 
be  properly  joined  with  coimts  charging  their  utterance. '^^  In  order  to  charge  the 
offense  of  forgery  and  uttering  Chinese  duplicate  certificates,  it  is  not  necessary 
to  charge  that  there  had  been  in  fact  an  original  certificate  issued  to  the  person 
named  in  the  fraudulent  duplicate,  nor  to  allege  that  such  original  had  been  prove'i 
to  be  lost/®  It  is  sufficient  to  say  that  the  actual  delivery  was  to  persons  unknown 
to  the  grand  jury  coupled  with  the  averment  that  it  purported  to  have  been  issual 
to  a  certain  Chinese  person  named  therein.'^^  A  charge  accusing  defendant  wit1i 
knowingly  issuing  "false  and  fraudulent"  certificates  of  residence,  though  not  di- 
rectly alleging  forger}-,  is  sufficient  to  admit  proof  that  the  signature  to  such  certifi- 
cate was  forged/*  In  such  a  prosecution,  it  is  proper  to  show  frequent  conferences 
between  the  accused  and  other  implicated  Chinamen.'^  Other  forged  and  fraudulent 
certificates  in  the  handwriting  of  the  accused  are  admissible,  even  though  not  men- 
tioned in  the  indictment,  as  showing  intent ;  *°  and  it  is  competent  to  show  that  the 
accused  forged  letters  asserting  the  genuineness  of  the  certificates  and  contrary  to 
orders,  failed  to  send  the  book  of  originals  on  demand  to  the  inspector.*^ 

Deportation  and  procedure  incident  thereto}'^ — A  Chinaman  who  is  a  merchant 
under  the  Chinese  exclusion  acts,  before,  during,  and  for  a  long  time  after,  the  time 
in  which  Chinese  laborers  were  required  to  register  in  order  to  be  entitled  to  remain 
in  the  United  States,  is  not  liable  to  deportation  on  ceasing  to  remain  a  merchant 
and  becoming  a  lal)orer/' 

New  trial  and  appeal.^^ — A  commissioner  exercises  special  authority  in  Chinese 
cases  and  after  a  hearing  regularly  had  and  decision  in  favor  of  the  Chinaman,  no 
fraud  or  abuse  on  part  of  commissioner  being  showTi,  no  right  of  rearraignment 
exists  in  the  Federal  courts.*^  Where  the  record  shows  that  proceedings  for  the 
exclusion  of  an  alien  were  had  against  an  American  citizen  merely  returning  from 
a  visit  to  a  foreign  country,  and  that  the  question  of  citizenship  was  not  passed  upon 
by  the  commissioner  of  immigration,  nor  by  the  Secretary  of  Commerce  and  Labor, 
nor  certified  to  the  latter,  no  issue  of  finality  of  action  on  the  part  of  the  commis- 
sioner arises.*® 

§  4.  Naturalization.^'' — Acts  organizing  territories,  or  admitting  territories 
to  statehood,  do  not  admit  aliens  to  citizenship  of  themselves,**  nor  can  a  state,  by 
extending  to  him  whatsoever  rights  and  privileges  Arithin  its  own  borders,  make  an 
alien  a  citizen  of  the  United  States.*®  Although  an  alien  for  a  long  time  exercised 
the  rights  of  citizenship  as  to  voting  and  holding  office,  citizenship  will  not  be  in- 
ferred where  no  declaration  of  intentions  was  ever  filed  by  the  alien  himself  or  his 
stepfather  while  he  was  a  minor.^°  An  order  admitting  an  alien  to  citizenship  is  a 
judgment  of  the  same  dignity  as  any  other  judgment  of  a  court  having  jurisdic- 
tion,®* hence  an  order  made  three  years  later  vacating  the  original  order  cannot  be 
sustained  as  a  proceeding  by  motion,^^  nor  as  a  suit  in  equity,  no  complaint  having 
ever  been  filed,"^  nor  could  a  ■RTitten  consent  from  the  lien  to  the  annulling  order. 


sig-ne'l  the  originals,  nevertheless  within  Act 
May  5,  1892,  c.  60  (27  Stat.  25).  Dillard  v. 
U.  S    [C.  C.  A.]   141  F.  303. 

75,  76,  77,  78,  79,  SO,  81.     Dillard   v.    U.    S.    [C. 
C.  A.]   141   F.  303. 
83,     See  5  C.  L,.   100. 
United  States  v 
See  5  C.  L.   100. 
United  States  v.  Yueng  Chu  Keng,  140 


83. 

84. 

86. 

F.  748 

He. 

87. 


Seid  Bow,  139  F.  56. 


United  States  v.  Rodgers,  144  F. 
See  5  C.  L>.   101. 


rii. 


88.  Mayer's  Case,  38  Ct.  CI.  553.  But  see 
note  Naturalization  by  accession  of  territory, 

5  C.  L.   587. 

S9, 00.     Mayer's  Case,   38  Ct.  CI.  553. 
yt.     In  re  Tinn    [Cal.]   84  P.  152. 

02.  Code  Civ.  P'-oc.  §  473.  authorizing  a 
motion  to  set  aside  a  judgment  within  6 
months  after  its  rendition.  In  re  Tinn  [Cal.] 
84  P.  152. 

03.  Under  Code  Civ.  Proc.  §  405.  requir- 
iner  a  complaint  in  civil  actions.  In  re  Tinn 
[Cal.]  84  P.  152. 
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admitting  fraud  in  the  original  transaction,  be  construed  either  as  a  complaint  in  a 
'suit  in  equity  ^*  or  as  conferring  authority  on  the  court  to  make  the  vacating  order 
after  the  lapse  of  the  statutory  period.^^  Conceding  that  a  judgment  of  a  court 
admitting  an  alien  to  citizenship  is  essential/^  such  judgment  may  be  an  oral  order 
commanding  that  a  certificate  of  naturalization  be  issued  to  an  alien  and  recorded 
by  the  clerk  in  the  minutes  of  the  court/'^  and  a  rebuttable  presumption  arises  in 
favor  of  a  court  with  a  judge,  clerk  and  seal,  that  it  is  a  court  of  record  with  com- 
mon law  jurisdiction,  authorized  to  admit  aliens  to  citizenship  within  the  meaning 
of  the  United  States  statutes."^  A  state  cannot  intervene  to  set  aside  a  judgment 
of  one  of  its  courts  admitting  an  alien  to  citizenship  although  procured  by  fraud."^ 
A  nunc  pro  tunc  order  of  naturalization  cannot  be  entered  after  the  term  of  original 
application  has  expired,  and  there  is  nothings  in  the  record  to  show  that  such  an 
order  ever  was  made  or  pending.^ 

The  forging  of  a  certificate  of  naturalization  or  the  uttering,  selling,  or  dispos- 
ing of  a  false  or  forged  certificate  of  naturalization,  is  a  crime  no  matter  by  whom 
or  when  committed.^ 

ALIMONY. 


§  1.  Nature  and  Purpose  of  the  Allow- 
ance   (104). 

§  2.  Jurisdiction  and  Power  to  Award 
(105). 

8  3.  Stag-e  or  Condition  of  the  Divorce 
Proceediitgs   (105). 

§  4.  Reasons  for  and  Against  (106).  Per- 
manent  Al!o-»Tauces    (106). 

§  5.  Ansount,  Character,  and  Duration 
(107).  Division  of  Property  (108).  Support 
of  Cliild    (lOS). 


§  6.  Procedure  and  Practice  (lOS)..  Tem- 
porary AlloTi-anee  (108).  Permanent  Awar«l 
(110). 

§  7.  The  Decree;  It.s  Enforcement  and 
Discharge  (110).  Vacating  or  Modifying; 
Di.scharge  (110).  Attaclnment  of  tlie  Person 
(112).  Execution  (113).  Subjection  of  Prop- 
erty   (113). 

g  8.  Suits  for  Annulment  and  Actions  for 
Separate   Maintenance   (114). 


§  1.  Nature  and  purpose  of  the  allowance.^ — Alimony  is  that  provision  which 
the  law  makes  for  the  support  of  the  wife  out  of  the  estate  of  the  husband  after  sep- 
aration, in  lieu  of  his  common-law  obligation  to  support  her  as  vdie.  if  they  should 
have  continued  living  together,*  or  in  enforcement  of  the  duty  to  support..  Being 
BO  founded,  it  cannot  in  most  jurisdictions  be  recovered  after  the  death  of  the  hus- 
band.^ Alimony  proper  does  not  include  an  order  to  pay  for  the  support  of  chil- 
dren.® 


94.  In  re  Tinn  [Cal.]  84  P.  152. 

95.  Code  Civ.  Proc.  §  473.  In  re  Tinn 
[Cal.]  84  P.  152. 

96.  State  V.  Webber  [Minn.]  105  N.  "W. 
490. 

97.  State  V.  Webber  [Minn.]  105  N.  W. 
490.  Affidavits'  examined  and  held  to  estab- 
lish conclusively  that  relator's  fatlier  -was 
the  person  shown  to  have  been  naturalized. 
Id. 

98.  Applied  to  common  pleas  court  of 
Meigs  County,  Ohio.  State  v.  Webber 
[Minn.]    105  N.  W.   490. 

99.  Peterson  v.  State  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.   674,  89  S.  W.   81. 

1.  Original  order  alleged  to  have  been 
made  in  1863,  In  1897  a  nunc  pro  tunc  order 
asked  for  on  oral  evidence  only,  the  record 
failing  to  show  any  trace  of  the  original  or- 
der.    Gagnon's  Case,  38  Ct.  CI.  10. 

2.  Rev.  St.  §  5424.  United  States  v. 
Raisch,  144  F.  486. 

3.  See  5  C.   L.   101. 

4.  Mulr  v.  Mulr  [Ky.]  92  S.  W.  314. 

5.  Wilson    V.    Hinraan,    182    N.    T.    408,    75 


N.  B.  236.  A  former  holding  that  a  mort- 
gage to  secure  alimony  may  be  enforced 
after  the  death  of  tlie  husband  has  been  re- 
versed in  New  York.  Wilson  v.  Hinman,  182 
N.  Y.  408,  75  N.  E.  236,  rvg.  99  App.  Div.  41, 
90  N.  Y.  S.  746. 

Note:  This  accords  w^ith  the  better  reason 
and  follows  the  line  of  reasoning  shown  in  5 
C.  L.  102,  n.  18.  It  had  been  the  settled  rule 
in  New  York  that  when  there  was  some  pro- 
vision in  the  decree  to  perpetuate  the  pay- 
ments, it  could  be  enforced  after  the  hus- 
band's death.  See  Wilson  v.  Hinman,  99 
App.  Div.  41,  90  N.  Y.  Supp.  746;  Burr  v. 
Burr,  10  Paige  [N  .Y.]  20;  Id.,  7  Hill  [N.  Y.] 
207;  Galusha  v.  Galusha,  43  Hun  [N.  Y.]  181; 
Johns  V.  Johns,  60  N.  Y.  S.  865;  Id.,  166  N. 
Y.  613,  59  N.  E.  1124.  It  Is  the  rule  in  some 
states  that  when  there  Is  a  plain  intent  for 
the  alimony  to  continue  after  their  .joint 
lives  evidenced  in  the  decree  It  will  be  en- 
forced. Lennahan  v.  O'Keefe,  107  m.  620; 
O'Hagan  v.  O'Hagan,  4  Iowa,  509;  Miller  v. 
Miller,  64  Me.  489.  Contra.  Martin  v.  Mar- 
tin, 33  W.  Va.  695,  11  S.  E.   12.     If  an  agree- 
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§  2.  Jurisdiction  and  poiver  to  awardJ — Jurisdiction  relative  to  divorce  and 
alimony  is  given  by  statute,  and  every  power  exercised  by  the  court  with  reference 
thereto  must  find  its  source  in  the  statute.®  Jurisdiction  of  divorce  proceedings " 
carries  with  it  power  to  award  alimony  but  though  the  jurisdiction  is  dependent  on 
divorce  proceedings,  discontinuance  thereof  does  not  deprive  the  court  of  power  to 
enforce  orders  already  made."  In  New  Jersey  jurisdiction  for  limited  divorce  and 
alimony  may  be  obtained  against  a  nonresident  by  constructive  service,"  and  the 
decree  for  alimony  enforced  by  sequestration  of  property  within  the  jurisdiction,^ - 
but  in  Illinois  it  is  otherwise  held.^^  In  Delaware  the  superior  court  and  the  court 
of  general  sessions  have  concurrent  jurisdiction  relative  to  the  maintenance  of  chil- 
dren.i*  In  divorce  proceedings  the  court  has  jurisdiction  to  adjust  the  property 
rights  of  the  parties  ^^  regardless  of  antenuptial  agreements  to  the  contrary,"  and 
where  a  voluntary  division  has  been  made  by  deed  the  court  ma}^,  though  refusing 
&  divorce,  confirm  the  division  thus  made.^^  Asking  relief  on  the  merits  waives 
questions  as  to  jurisdiction  of  the  person  though  the  appearance  is  special.^® 

§  3.  Stage  or  condition  of  the  divorce  proceeding}'^ — The  fact  that  a  plaintiff 
moves  to  discontinue  his  action  for  divorce  does  not  deprive  the  court  of  jurisdic- 


ment  for  alimony  to  continue  after  the  hus- 
band's death  is  incororated  into  the  decree, 
it  will  be  binding.  Stratton  v.  Stratton,  77 
Me.  373,  52  Am.  Rep.  779;  Storey  v.  Storey, 
125  111.  608,  18  N.  B.  329,  8  Am.  St.  Rep.  417. 
1  L.  R.  A.  320.  It  would  seem  that  since 
alimony  is  in  lieu  of  marital  maintenance 
it  should  continue  only  during  the  joint 
lives  of  the  parties,  or  until  the  remarriage 
of  the  wife,  and  this  is  the  rule  in  nearly 
all  the  states  in  the  absence  of  an  agreement 
or  a  plain  intent  to  the  contrary  in  the  de- 
cree. Knapp  V.  Knapp,  134  Mass.  353;  Brown 
V.  Brown,  38  Ark.  324. — From  4  Mich.  L.  R. 
235. 

6.  Different  remedies  apply  to  it.  Rush 
V.   Flood,   105  111.  App.  182. 

7.  See  5  C.  L.  103. 

8.  Cizek  v.  Cizek   [Neb.]   107  N.  W.  1012. 

9.  See  Divorce,  5  C.  L.   1026. 

10.  Schulz  V.  Schulz   [VV^is.]  107  N.  W.  302 

11.  Distinguishing  actions  for  absolute 
divorce.  Divorce  act  1874,  §  19  (2  Gen.  St. 
p.  1269)  P.  L.  1902,  p.  507,  §  19.  McGuinness 
V.  McGuinness   [N.  J.  Eq.]   62  A.  937. 

12.  McGuinness  v.  McGuinness  [N.  J.  Eq.] 
62  A.   937. 

13.  While  a  court  may  grant  a  divorce  on 
service  in  another  state  it  cannot  on  such 
service  allow  alimony  or  counsel  fees  or 
grant  complainant  an  interest  in  real  estate 
in  an  other  state,  defendant  having  no  prop- 
erty within  the  state  and  not  appearing  in 
the  suit.  Proctor  v.  Proctor,  215  111.  275,  74 
N.  E.  145. 

14.  W^here  the  superior  court  in  granting 
a  divorce  awarded  the  custody  of  a  child  to 
the  plaintiff  wife  but  made  no  provision  for 
fts  maintenance  the  court  of  general  ses- 
sions had  jurisdiction  to  compel  -the  father 
to  support  the  child  under  c.  230,  18  Laws 
Del.  (Rev.  Code  1S52,  amended  in  1893,  p. 
971).     State  V.  Redmile   [Del.]    63  A.   575. 

15.  The  court  having  jurisdiction  of  the 
parties  its  authority  to  grant  a  divorce  car- 
ries with  it  the  power  to  adjust  the  prop- 
erty rights  of  the  parties  with  respect  to 
personalty  within  its  jurisdiction.  Court 
could  allow  plaintiff  the  household  furniture 


in  her  possession  at  the  time  of  the  decree. 
Hays  V.  Hays  [Neb.]  106  N.  W.  773.  Under 
Comp.  Laws,  §  8640,  authorizing  a  division 
of  certain  classes  of  property  in  a  divorce 
suit,  the  court  has  power  to  determine  what 
property  belongs  to  the  husband  and  to  di- 
vide the  same  between  the  parties.  Carna- 
han  V.  Carnahan  [Mich.]  12  Det.  Leg.  N. 
1023,  107  N.  V/.  73.  Complainant  could  not 
contend  that  a  decree  requiring  her  to  pay 
over  to  her  husband  a  portion  of  a  trust 
fund  was  void  because  the  court  could  not 
enforce  a  trust  in  a  divorce  proceeding 
where  she  joined  in  the  trial  of  both  ques- 
tions and  neither  party  appealed.  Id. 
Where  an  absolute  divorce  is  granted  the 
wife  for  the  adultery  of  the  husband  the 
court  may  make  her  a  just  allowance  out  of 
his  personalty  under  §  4807,  Gen.  St.  1894, 
in  addition  to  the  dower  interest  in  his  land 
which  vests  in  her  without  a  judgment  by 
virtue  of  §  4808.  Sodini  v.  Sodini  [Minn.] 
104   N.   W.   976. 

16.  Watson  v.  Watson  [Ind.  App.]  77  N. 
E.  355.  An  ante  nuptial  contract  providing 
that  the  husband  shall  pay  the  wife  $200  in 
case  of  separation  is  contrary  to  public  pol- 
icy and  void.     Id. 

17.  Where,  at  the  husband's  suggestion, 
a  division  of  the  property  was  made  between 
him  and  his  wife,  and  the  agreement  car- 
ried out  by  written  conveyance,  and  there- 
after there  was  a  dispute  as  to  the  owneF- 
ship  of  the  property  it  was  held  proper  to 
award  the  wife  the  property  conveyed  to  her 
though  she  was  not  entitled  to  a  divorce. 
Healey  v.   Healey    [Ark.]    90   S.  W.   845. 

18.  In  an  action  for  divorce  a  mensa  et 
thoro  the  court  granted  the  divorce,  awarded 
custody  of  the  children  to  complainant,  and 
fixed  the  amount  of  alimony  all  upon  per- 
sonal service  on  defendant  in  another  state. 
Defendant  prayed  that  the  whole  decree  be 
set  aside  and  complainant's  bill  dismi.<!sed 
for  want  of  service  within  the  state.  Held, 
he  was  not  entitled  to  any  relief  upon  his 
petition.  McGuinness  v.  McGuinness  [N.  J. 
Eq.]   62  A.   937. 

19.  See  5  C.  L.  103. 
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tion  to  allow  defendant  a  balance  of  temporary  alimony  due  under  previous  orders.^'' 
For  the  purpose  of  the  allowance  of  alimony,  a  case  is  deemed  pending  until  dis- 
posed of  on  final  appeal.-^ 

§  4.  Reasons  for  and  against.  Provisional  allowances.-^ — Independent  of  stat- 
ute the  allowance  rests  in  discretion,^^  and  will  not  be  disturbed  unless  the  discre- 
tion has  been  abused.^*  It  stands  upon  the  ground  of  nccessit)^,^^  hence  it  should 
7iot  be  allowed  where  the  wife  has  resources  of  her  o\\ti  sufficient  to  enable  her  to 
inaintain  herself  and  conduct  the  suit,-"  and  where  the  statute  authorizes  such  al- 
lowance as  may  be  necessary  from  time  to  time,  the  sum  awarded  should  not  ma- 
terially exceed  the  present  necessities  of  the  wife.^'^  A  wife  having  obtained  a  judg- 
ment of  separation  awarding  her  alimony,  the  court  cannot,  while  such  judgment 
remains  in  force,  award  her  alimony  pendente  lite  in  a  subsequent  action  by  her  for 
Absolute  divorce,^^^  but  an  allowance  of  temporary  alimony  to  the  wife  pending  an 
unsuccessful  divorce  suit  by  the  husband  is  no  bar  to  a  similar  allowance  pending  a 
second  suit  by  him  on  another  ground.-^  Where  in  a  suit  for  divorce  brought  by 
the  husband  the  wife  denies  on  oath  a  charge  of  adultery,  she  will  be  allowed  counsel 
fees  for  the  purpose  of  defense  though  the  husband  submits  affidavits  in  support  of 
the  charge  unless  it  clearly  appears  beyond  a  reasonable  doubt  that  his  ultimate  suc- 
cx^ss  is  inevitable,^"  and  where  such  a  charge  is  denied  and  the  -wife  sets  up  a  coun- 
terclaim asking  a  divorce,  counsel  fees  will  be  allowed  to  enable  her  to  meet  tlic 
charge  though  she  has  already  obtained  a  judgment  of  separation  and  alimony  in 
a  previous  action.^^  The  fact  that  a  wife  has  obtained  a  divorce  in  another  state 
does  not  bar  her  right  to  counsel  fees  in  an  action  for  divorce  brought  by  the  hus- 
band in  a  state  where  the  wife's  decree  is  not  binding.^^ 

Permanent  allowances.^^ — Permanent  alimony  should  not  be  given  in  all  cases, 
but  only  where  from  all  the  circumstances  it  is  equitable  to  do  so.^*  It  ordinarily 
will  not  ^^  but  in  some  cases  may  be  ^^  granted  to  a  wife  for  whose  fault  divorce  is 


30.     Schulz  V.  Schulz   [Wis.]   107  N.  W.   302. 

21.  "Where,  after  a  judgment  of  separa- 
tion in  favor  of  the  wife  had  been  affirmed 
by  the  appeUate  division  and  the  court  of 
appeals,  the  case  was  appealed  to  the  United 
States  supreme  court  to  review  the  judgment 
of  the  appeUate  division,  and  a  supersedeas 
bond  was  given,  tlie  case  was  still  pending 
so  that  alimony  and  counsel  fees  could  prop- 
erly be  allowed  under  Code  Civ.  Proc,  § 
1769,  authorizing  alimony  pendente  lite. 
Haddock  v.  Haddock,  109  App.  Div.  502,  96 
N.  Y.  S.  522.  The  trial  court  has  the  power 
to  require  the  husband  to  pay  his  wife  a 
8um  sufficient  to  enable  her  to  prosecute  an 
appeal  in  a  divorce  suit.  Morgan  v.  Mor- 
tran.  25  App.  D.  C.   389. 

22.  See  5  C.  L.   104. 

23.  Brady  v.  Brady  [Ala.]  39  So.  237; 
.Smith  v.  Smith   [Ga  ]    53  S.  E.  958. 

24.  Smith  v.  Smith  [Ga.]  53  S.  B.  958. 
Itefusal  sustained  where  the  evidence  was 
(Mjnflicting  as  to  whether  plaintiff  left  her 
husband  for  his  cruelty  or  voluntarily. 
Pearson  v.  Pearson    [Ga.]   54  S.   E.   194. 

2.'!  Stark  V.  Stark,  115  Mo.  App.  436,  91  S. 
W.  413. 

2«.  Stark  V.  Stark,  115  Mo.  App.  436,  91  S. 
W.  413.  Abundant  resources.  Lambert  v. 
r.ambert,  109  Mo.  App.  19,  84  S.  W.  203.  Ali- 
mony pendente  lite  in  an  action  for  aliomny 
without  divorce  should  be  allowed  only  when 
Uie  wife  is  without  means.  Brady  v.  Brady 
[Ala.]    39  So.    237. 

27.     Where  wife  had  $800   an  allowance  of 


$225  should  be  reduced  to  $100  for  the  pres- 
ent. Stark  V.  Stark,  115  Mo.  App.  436,  91  S. 
W.   413.     ' 

28.  Schmalholz  v.  Schmalholz,  111  App. 
Div.   543,   98  N.   Y.   S.   510. 

29.  Plea  of  res  adjudicata  without  merit. 
Bishop  v.   Bishop    [Ga.]   52   S.   B.   743. 

30.  Dean  v.  Dean,  48  Misc.  149,  96  N.  Y.  S. 
472. 

31.  Schmalholz  v.  Schmalholz,  111  App. 
Div.  543,   98  N.  Y.  S.  510. 

32.  That  defendant  had  obtained  a  di- 
vorce in  another  state  not  binding  in  New 
York  did  not  bar  her  right  to  counsel  fees 
in  a  subsequent  action  by  the  husband 
against  her  in  New  York.  Dean  v.  Dean,  48 
Misc.  149,  96  N.  Y.  S.  472.  That  the  petition 
did  not  allege  that  she  was  plaintiff's  wife 
was  not  material  where  such  fact  was  shown 
by  the  pleadings.     Id. 

33.  See  5  C.  L.   105. 

34.  Neander  v.  Neander  [Colo.]  84  P.  69. 

35.  The  husband  being  found  to  be  the 
innocent  and  injured  party,  and  a  divorce 
being  granted  him,  no  alimony  is  permissi- 
ble to  the  wife.  Cole  v.  Cole,  115  Mo.  App. 
466,  91  S.  W.  457. 

36.  Under  equitable  circumstances,  how- 
ever, it  is  proper  to  award  alimony  though 
a  divorce  is  granted  for  the  fault  of  the 
wife.  Where  for  six  years  the  wife  did  all 
the  housework  but  received  from  the  hus- 
band no  clotiiing  or  money.  Stacker  v. 
Stacker,  117  111.  App.  549. 
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granted.  A  wife  ^vho  has  not  returned  or  offered  to  return  the  consideration  re- 
received  by  her  under  a  void  contract  for  the  procurement  of  a  divorce  cannot  secure 
indirectly,  through  an  allowance  for  alimony  in  divorce  proceedings,  what  would  be 
denied  her  upon  a  direct  application  for  cancellation  or  enforcement  of  the  con- 
tract.^^  Under  statutes  allowing  alimony  out  of  the  husband's  estate  it  is  not  es- 
sential to  an  award  that  the  husband  should  have  a  present  fee  simple  estate.^* 

§  5.  Amount,  character,' and  duration."^ — The  amoimt  of  alimony  to  be  al- 
lowed is  within  the  sound  judicial  discretion  of  the  trial  judge.*''  In  determining 
upon  a  proper  award  on  the  rendition  of  a  decree  of  divorce  the  size  of  the  luisband's 
estate,  his  probable  earnings  and  accretions  of  wealth  from  other  sources,  the  age, 
health,  station,  and  ability  of  the  parties  and  the  c^ase  of  the  divorce,  may  properly 
be  considered.'^^  In  Kentucky  it  is  held  that  since  on  a  divorce  being  granted  ali- 
mony becomes  the  portion  of  the  wife  in  lieu  of  dower,  she  should  be  entitled,  in 
any  event,  to  such  sum  as  her  dower  interest  in  her  husband's  estate  would  have 
amounted  to.*-  The  allowance  of  attorne/s  fees  to  the  wife  in  divorce  actions  must 
be  measured  by  the  services  performed,  not  by  the  number  of  attorneys  employed.*'' 
The  situation  of  the  parties  and  the  contingencies  being  such  that  the  amount  of 
alimony  cannot  be  placed  at  a  lump  sum  without  danger  that  the  allowance  may 
prove  unjust  or  inequitable  to  one  or  the  other  of  the  parties,  the  court  may  provide 
for  the  payment  of  a  stated  sum  at  fixed  periods  for  a  given  length  of  time  or  until 
the  further  order  of  the  court.**  In  Louisiana  alimony  can  be  allowed  to  the  wife 
after  she  obtains  a  divorce,  only  from  the  property  of  the  husband  and  to  the  extent 
of  one-third  of  his  income.*^     Where  in  that  state,  a  wife  in  her  petition  for  divorce 

title  to  property  previously  conveyed  to  the 
children  subject  to  a  life  estate  held  as  lib- 
eral as  the  facts  of  tiie  case  and  the  circum- 
stances of  defendant  would  justify.  Halley 
V.  Halley  [Iowa]  107  N.  "W.  807.  Where  the 
husband  was  61  years  old  and  received  $30 
a  week  wages  and  the  wife  was  the  life  ten- 
ant of  property  paying  her  $41  per  month 
and  was  allowed  the  use  of  the  house  and 
$10  a  week,  held,  the  weekly  charge  upon 
the  husband's  wag-es  should  be  reduced  to 
$7.50.  Curtin  v.  Curtin,  97  N.  Y.  S.  771.  No 
abuse  of  discretion  in  allowing  $50  counsel 
fees  and  $10  per  month  temporary  alimony. 
Bishop  V.  Bishop  [Ga.]  52  S.  E.  743.  $600 
held  not  excessive  where  wife's  property 
amounted  to  only  $550  and  her  husband's  to 
$6,000-7,000  "Watson  v.  Watson  [Ind.  App.] 
77  N.   E.  355. 

42.  Muir  v.  Muir  [Ky.]  92  S.  W.  314. 
Husband's  estate  at  time  of  divorce  decree 
was  at  least  $15,000.  Husband  In  good 
health  except  for  a  chronic  disease  and  able 
to  earn  money.  Wife  without  means  and  ill 
as  result  of  disease  communicated  by  hus- 
band, and  was  given  custody  of  tw^o  chil- 
dren. Held  $1,000  and  $10  per  month  for 
support  of  children  should  be  increased  to 
$5,000.      Id. 

43.  Allowance  of  $474.50  should  be  re- 
duced to  $250  where  one-half  of  it  was  for 
services  on  motions  respecting  attorney's 
fees  and  the  substitution  of  attorneys. 
Schulz  v.  Schulz  [Wis.]  107  N.  W.  302.  $1,000 
hfl'l  excessive.  Schmalholz  v.  Schmalholz. 
Ill    App.   Div   543,    98   N  Y.    S.   510. 

44.  AVhere  custody  of  the  children  was 
awarded  to  plaintiff.  Hays  v.  Hays  [Neb.] 
106  N.  W.  773. 

4.">.  The  word  "property"  as  used  in  Civ. 
Code,  art.  160,  does  not  mean  earning  ca- 
pacity,   nor    does    the    word    "income"    mean 


37.  McAUen  v.  McAllen  [Minn.]  106  N.  W. 
100. 

S8.  Under  Ky.  St.  1903,  §  2122,  providing 
that  if  a  wife  who  has  obtained  a  divorce 
has  not  sufficient  estate  of  her  own  she  may 
have  a  just  allowance  from  tliat  of  her  hus- 
band, the  fact  that  the  husband  held  only  an 
estate  in  possession  did  not  bar  alimony 
therefrom.  Muir  v.  Muir  [Ky.]  92  S.  W. 
S14. 

30.     See  5  C.  L.  105. 

40.  Muir  v.  Muir  |Ky.]  92  S.  W.  314;  Wat- 
.son  V.  Watson  [Ind.  App.]  77  N.  E.  355.  The 
:!llowance  will  not  be  interfered  with  unless 
illscretion  has  been  abused.  Civ.  Code,  §  137. 
Youree  v.  Youroe  [Cal.  App]  81  P.  1023; 
Watson  v.  Watson   [Ind.  App.]  77  N.  E.  355. 

41.  Muir  v.  Muir  [Ky.]  92  S.  W.  314. 
$3,000  to  wife,  $500  for  child,  and  $500  for 
.ittorney's  fees  held  fair  where  divorce  was 
granted  wife  who  liad  no  estate  and  hus- 
band was  worth  $13,000.  Hooe  v.  Hooe  [Ky.] 
92  S.  W.  317.  Where  divorce  and  custody  of 
oight  year  old  child  was  awarded  to  the 
wife  who  was  without  property,  and  the 
husband  had  $4,500  and  owed  $1,600  the  wife 
shouH  have  received  $500  alimony  and  $500 
for  the  education  and  maintenance  of  the 
child.  Barlow  v.  Barlow  [Ky  ]  90  S  W.  216. 
Husband  was  unable  to  do  manual  labor 
and  was  dependent  on  his  occupation  as  a 
teacher  at  $125  a  year.  The  wife  could  take 
care  of  herself  by  washing  and  Ironing.  All 
the  hou=;ehold  effects  were  awarded  her  pen- 
dente lite  and  the  custody  of  two  cliildren. 
Hell,  alimony  of  $400  shoull  be  reduced  to 
$150.  Newton  v.  Newton  [Ky.]  88  S.  W. 
1050.  Alimony  held  not  excessive  on  the 
facts  stated.  Hays  v.  Hays  [Neb  ]  106  N. 
AY.  773.  Decree  awarding  plaintiff  $240  per 
yf-ar  for  five  years  the  pavments  then  to 
cease  upon  defendant  conveying  a  fee  simple 
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prays  for  alimony  from  judicial  demand,  she  may  in  the  final  judgment  be  awarded 
a  lump  sum  as  the  amount  to  which  she  was  entitled  for  her  maintenance  during  the 
litigation.*^  Fraudulent  conveyances  shoidd  be  ignored  in  determining  the  amount 
of  alimony.*^ 

Division  of  property. — As  with  alimony  proper,  so  with  the  division  of  the  prop- 
erty between  the  parties,  it  is  largely  within  the  discretion  of  the  trial  court,***  and 
must  necessarily  depend  upon  circumstances.*^  In  certain  cases  a  just  and  equit- 
able distribution  may  mean  that  all  the  property  be  given  to  the  wife.^°  Ordinarily, 
the  value  of  the  property  on  the  date  of  the  application  for  division  should  control.^^ 
An  ao-reement  by  the  wife  pending  divorce  proceedings  to  accept  certain  property 
in  lieu  of  alimony  and  to  relinquish  any  claim  to  the  husband's  property,  even 
though  valid,  could  not  affect  the  wife's  interest  in  a  life  insurance  policy  held  by 
the  husband.^^ 

Support  of  child. — The  husband  may  be  required  to  pay  for  the  maintenance  of 
children  awarded  the  wife  though  the  divorce  was  granted  him  entirely  for  the  fault 
of  the  wife.^^  On  suit  by  the  wife  the  court  may  make  a  temporary  allowance  for 
the  children  only.^*  In  Texas  there  is  no  such  thing  as  permanent  alimony,^^  and 
the  court  in  that  state  cannot,  by  an  order  incidental  to  a  decree  of  divorce,  charge 
tlie  husband  with  periodical  payments,  for  the  benefit  of  children,  awarded  the 
wife.^« 

§  6.  Procedure  and  practice.^''  Temporary  allowances. — An  order  for  tem- 
porary alimony  made  in  vacation  in  a  divorce  suit,  without  notice,  is  void,^^  and 


current      earnings      resulting      from      labor. 
Jackson  v.  Burns   [La.]  41  So.  40. 

46.  1300  awarded  on  appeal.  Jackson  v. 
Burns  [La.]   41  So.  40. 

47.  Under  Ky.  St.  1903,  §  2126,  declaring- 
void  conveyances  in  fraud  of  wife  and  cliil- 
dren  to  maintenance,  certain  mortgages  exe- 
cuted by  husband  to  others  with  notice 
should  not  be  considered  in  determining  the 
amount  of  alimony.  Muir  v.  Muir  [Ky.]  92 
S.  W.  314. 

4S.  Mitchell  v.  Mitchell,  39  Wash.  431,  81 
P.  913. 

49.  The  divorce  was  for  the  fault  of  the 
husband  and  the  wife  was  given  the  custody 
of  two  young  children.  She  was  awarded  a 
farm  of  100  acres  worth  $2j000  subject  to  a 
debt  of  $300  and  some,  taxes,  but  had  as- 
sisted in  accumulating  most  of  the  property. 
The  husband  was  given  the  custody  of  a  son 
15  years  old  able  to  assist  liim  as  a  miner,  a 
house  worth  $80,  and  some  otlier  property  of 
small  value.  On  review  the  court  could  not 
say  that  the  award  to  the  wife  was  not  just 
and  reasonable.  Galutia  v.  Galutia  [Kan.] 
82  P.  461.  Where  plaintiff  conveyed  to  his 
wife  all  his  property  worth  $10,000,  but  sub- 
ject to  his  debts  of  more  than  $7,500,  and 
advised  her  to  abandon  it  because  of  his  in- 
ability to  pay  interest,  taxes,  etc.,  but  de- 
fendant alone  by  eight  years  of  labor  saved 
the  property  and  reduced  the  debts  to  $4,200 
It  was  proper,  in  decreeing  her  a  divorce  for 
abandonment  and  giving  her  the  custody  of 
three  minor  children,  to  award  her  all  such 
property.  Clemans  v.  Western,  39  Wash. 
290,  81  P.  824.  Where  in  a  proceeding  for  a 
division  of  the  husband's  property  it  ap- 
peared that  the  net  value  of  his  property 
was  $1,760.10,  a  judgment  of  $1,500  for  the 
wife  was  excessive  and  should  be  reduced  to 
$600.     Martin    v.    Martin     [Wis.]     105    N.    W. 


783.  Allowance  of  personal  property  held 
reasonable.  Sodini  v.  Sodini  [Minn.]  104  N. 
W.  976. 

50.  Under  Ballinger's  Ann.  Codes  &  St. 
§  5723,  requiring  a  just  and  equitable  distri- 
bution, the  disposition  is  discretionary  with 
the  court  and  where  there  is  but  little  prop- 
erty and  the  wife  is  innocent  and  not  strong 
and  is  awarded  the  care  of  infant  children 
and  the  husband  is  strong  and  wholly  at 
fault,  all  the  property  may  be  given  to  the 
wife.  Mitchell  v.  Mitchell,  39  Wash.  431,  81 
P.  913. 

51.  On  an  application  by  a  divorced  wife 
for  a  division  of  the  husband's  property,  the 
value  of  the  property  on  the  date  of  hear- 
ing the  application,  and  not  that  on  the  date 
of  the  original  judgment  should  be  consid- 
ered under  Rev.  St.  1S98,  §  2369,  providing 
that  when  a  final  division  of  the  property 
shall  have  been  made  no  other  provision 
shall  thereafter  be  made  for  the  wife.  Mar- 
tin V.  Martin   [Wis.]  105  N.  W.  783. 

52.  VS'allace  v.  Mutual  Ben.  Life  Ins.  Co. 
[Minn.]  106  N.  W.  84. 

53.  Under  express  provisions  of  Rev.  St. 
1899,  §  2926.  Cole  v.  Cole,  115  Mo.  App.  466, 
91  s!  W.   457. 

54.  Judgment  allowing  temporary  alimony 
to  be  expended  solely  for  the  children  not 
disturbed,  the  evidence  being  sufficient. 
Rochester  v.   Rochester   [Ga.]   53   S.   E.   399. 

55.  Bond  V.  Bond  [Tex.  Civ.  App.]  90  S. 
W.  1128. 

56.  Court  below  ordered  husband  to  pay 
$5  per  month  for  maintenance  and  education 
of  child  until  18  years  old.  Bond  v.  Bond 
[Tex.  Civ.  App.]   90  S.  W.  1128. 

57.  See  5  C.  L.  106. 

58.  Order  for  temporary  alimony  can  be 
made  in  vacation  under  Code  1899,  c.  64,  §  9, 
but  adverse  party  has  right  to  defend.  Kel- 
ler V.  Keller  [W.  Va.]   52  S.  E.  318. 
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failure  to  observe  sucli  order  does  not  justify  a  stay  of  proceedings  or  a  dismissal 
of  the  suit.^''  V>niere  in  an  action  by  the  wife  for  divorce  the  parties  become  recon- 
ciled before  issue  joined,  the  court  may  dismiss  the  suit  at  the  instance  of  plaintiff,"" 
and  in  such  case  the  wife's  attorney  has  no  such  interest  in  a  pending  application 
for  temporar}^  alimony  as  will  enable  him  to  revive  and  prosecute  the  same  by 
means  of  intervention  for  his  own  benefit.*^^  On  a  motion  by  the  plaintiff  in  a  di- 
vorce suit  for  a  discontinuance,  the  court  has  power  to  require  him  to  pay  the  rea- 
sonable expenses  incurred  by  the  wife  in  defense  of  the  action  as  a  condition  of  the 
granting  of  the  motion."^  On  application  by  the  wife  for  the  care  and  custody  of 
a  child  at  a  subsequent  term,  no  provision  therefor  having  been  made  in  the  original 
decree,  the  court  ma}''  require  the  husband  to  pay  a  reasonable  sum  for  the  prosecu- 
tion of  the  application,^^  and  when  such  allovrance  is  for  attorney's  fees  the  same 
may  be  taxed  as  part  of  the  costs.''*  In  determining  the  amount  of  counsel  fees  to 
be  allowed  the  court  is  not  bound  to  hear  evidence  as  to  the  value  of  the  services 
rendered  or  to  be  rendered,*'^  but  may,  without  such  evidence,  allow  such  sum  as  in 
his  discretion  appears  proper  under  the  facts  and  circumstances  of  the  case.^° 
V/here  the  court  has  jurisdiction  of  the  person  of  the  defendant  it  may  make  an 
order  for  temporary  alimony  at  any  time  after  the  filing  of  the  petition.®^  Appli- 
cation for  temporary  allowances  should  ordinarily  be  made  in  the  court  below  and 
not  on  appeal,*^^  and  though  an  appellate  court  may  have  the  power  to  allow  the 
Avdfe  appeal  money,  it  cannot  do  so  before  the  filing  of  the  transcript. ^^  On  an  ap- 
plication for  temporary  alimony  evidence  that  the  general  character  of  the  wife  is 
bad  is  not  admissible.'^"  The  court  may  change  the  findings  of  a  commissioner  as 
to  the  amount  of  temporary  alimony  due  and  the  value  of  attornej^s  services  though 

no  exception  is  taken  to  the  report.'^^  Mere  interlocutory  orders  are  not  appeal- 
able.^2 


59.  Keller  v.  Keller  [W.  Va.]  52  S.  E.  318. 

60,  61.  Peterson  v.  Peterson  [Neb.]  107  N. 
W.  391. 

63.  Under  Rev.  St.  1898,  §  2361.  providing' 
that  during  the  pendency  of  a  divorce  ac- 
tion tlie  court  may  require  the  husband  to 
pay  such  sums  as  may  be  necessary  for  tlie 
Vv'ife's  support  and  to  enable  lier  to  defend 
the  action.  Schuiz  v.  Schuiz  [Wis.]  107  N. 
^V.  302.  In  sucli  case  tlie  appellate  court 
may  allow  the  wife  a  reasonable  sum  for 
expenses  in  defending-  on  appeal.     Id. 

63.  Chambers  v.  Chambers  [Neb.]  106  N. 
W.   993. 

64.  Chambers  v.  Chambers  [Neb.]  106  N. 
W.  993.  The  fact  that  the  court  entered 
judgment  therefor  in  favor  of  the  attorneys 
by  name  was  a  mere  error  in  form.  Id. 
The  decree  ■was  not  erroneous  because  it 
awarded  suit  money  out  of  the  property  ac- 
quired by  defendant  subsequent  to  tlie  orig- 
inal decree.  Id.  The  order  of  the  court  re- 
quiring the  defendant  to  contribute  to  the 
support  of  the  child  while  in  the  custody  of 
plaintiff  was  not  erroneous  on  the  ground 
that  it  awarded  the  plaintiff  the  custody  of 
the  child  for  a  portion  of  the  time,  or  on  the 
ground  that  defendant  was  ready  and  will- 
ing at  all  times  to  support  and  maintain  the 
child.     Id. 

65.  Civ.  Code  1895,  §  2457,  only  requires 
evidence  of  marriage  and  circumstances  of 
the  parties.  Sweat  v.  Sweat,  123  Ga.  801,  51 
S.  E.   716. 

ee.  Sweat  V.  Sweat,  123  Ga.  801,  51  S.  E. 
716. 


67.  Code  §  3177,  could  be  made  before  an- 
swer to  the  petition.  Hamilton  v.  Hamilton 
[Iowa]  106  N.  W.  5.  Defendant  having  an- 
swered the  application  for  temporary  ali- 
mony could  not  thereafter  contend  that  his 
appearance  was  special.     Id. 

CS.  Allowance  to  the  wife's  attorney  can- 
not be  made  by  the  court  of  appeals.  Can 
only  be  reviewed  after  being  determined  be- 
low. Muir  V.  Muir,  27  Ky.  L.  R.  1162,  87  S. 
W.  1070.  Even  if  tlie  court  of  appeals  has 
power  to  require,  the  husband  to  pay  the 
costs  of  his  wife's  appeal  in  a  divorce  case, 
the  better  practice  is  to  apply  in  the  court 
below.      Morgan  v.  Morgan,  25  App.  D.  C.  389. 

69.  Assuming  that  the  court  of  appeals 
has  power  to  order  the  husband  to  advance 
his  wife  money  for  the  prosecution  of  her 
appeal  in  a  divorce  suit  ft  cannot,  before  the 
filing  of  the  transcript,  order  such  payment 
thougli  appellant  has  filed  her  appeal  bond 
below.  Morgan  v.  Morgan,  25  App.  D.  C. 
389. 

70.  Bishop  V.  Bishop  [Ga.]  52  S.  E.  74?.. 
Husband  who  resisted  wife's  application  for 
temporary  alimonj-  on  ground  of  her  im- 
moral conduct  held  not  competent  to  testify 
as  to  her  adultery.  Id.  Answer  of  husband 
relative  to  adultery  of  wife  properly  stricken 
though  elicited  by  wife's  attorney.     Id. 

71.  Schuiz  V.   Pchulz   [Wis.]    107  N.  W.   302. 

72.  Confirmation  by  the  chancellor  of  the 
report  of  the  register  recommending  $25  at- 
torney's fees  and  $12.50  per  month  for  com- 
plainant in  a  suit  for  alimony  and  an  order 
to  respondent  to  pay  $100  to  the  register  for 
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Permanent  award. — To  justify  an  allowance  of  alimony  the  complaint  should  al- 
lege her  necessity  therefor  and  the  husband's  ability  to  pay  it.^^  In  endeavoring  to 
determine  the  proper  amounts  to  be  allowed  for  alimony  and  suit  money,  the  court 
is  not  bound  by  the  ordinar}^  technical  rules  of  evidence.''*  On  defendant's  appli- 
cation for  alimony  in  an  action  to  annul  a  marriage  all  facts  are  relevant  which 
ehow  the  conduct  of  the  parties  toward  each  other  and  toward  others  as  well  so  far 
as  the  latter  has  a  bearing  on  the  wife's  conception  of  and  adherance  to  correct 
standard  of  conjugal  conduct."  The  permanent  award  may  be  increased  on  appeal 
in  certain  cases  so  as  to  include  temporary  allowances  overdue.'^®  Certain  discre- 
tionary rulings  relative  to  evidence  "^"^  and  affidavits  ''^  are  given  in  the  notes. 

§  7.  The  decree;  its  enforcement  and  discharge.''^ — The  decree  for  alimoDV 
is  favored  by  every  reasonable  intendment/*^  and  it  should  be  so  construed  as  to  ef- 
fectuate its  purpose.^^ 

A  judgment  for  alimony  is  as  much  enforceable  as  any  other  judgment,^-  and 
once  obtained  it  is  not  affected  by  the  subsequent  death  of  the  wife.^^  A  wife,  after 
a  decree  dissolving  her  marriage  and  awarding  her  alimony,  may  maintain  an  action 
to  set  aside  a  transfer  of  property  made  by  her  husband  pending  the  divorce  pro- 
ceedings with  intent  to  render  ineffectual  any  recovery  by  her  of  any  alimony  which 
might  be  adjudged  to  her  by  the  decree,^*  and  it  is  not  necessary  in  such  case  to 
prove  that  defendant  had  no  other  property  or  that  execution  has  been  returned 


the  attorney's  fees  and  monthly  payments 
pending  suit  and  in  default  thereof  order- 
ing respondent  to  jail  is  not  an  appealable 
decree.     Brady  v.  Brady   [Ala.]   39  So.  237. 

73.  Ryan  v.  Ryan   [Mont.]   84  P.  494. 

74.  Civ.  Code  §  137.  Youree  v.  Youree 
[Cal.  App.]   81  P.  1023. 

75.  Plaintiff's  affidavits  held  proper.  San- 
ford  V.  Sanford,  94  N.  Y.  S.  1096. 

76.  Where  it  was  stipulated  that  defend- 
ant pay  $20  per  month  during  the  pendency 
of  the  suit  but  no  monthly  payments  were 
made  after  the  decree  below,  the  permanent 
alimony  was  increased  so  as  to  include  $20 
per  month  from  the  date  of  such  decree  to 
the  date  of  the  final  decree  on  appeal.  Pope 
V.  Pope  [Or.]  83  P.  786. 

77.  Wliere  in  a  suit  by  a  wife  for  divorce 
a  decree  was  granted  the  husband,  and  the 
wife  sought  to  reintroduce  her  evidence  in 
support  of  an  application  for  alimony,  it 
was  discretionary  with  the  court  to  refuse 
such  rehearing  and  deny  the  application. 
Neander  v.  Neander    [Colo.]   84  P.  69. 

78.  Defendant  having  moved  for  alimony 
she  was  not  entitled  to  have  plaintiff's  coun- 
ter affidavits  suppressed  where  the  matter 
complained  of  was  in  reply  to  her  own  offl- 
davit  wherein  she  accepted  the  issues  ten- 
dered by  the  complaint.  Sanford  v.  Sanford, 
94  N.  Y.  S.  1096.  It  was  v/ithin  the  discre- 
tion of  the  court  to  permit  the  wife's  attor- 
ney to  file  an  affidavit  at  the  hearing  on  an 
application  for  alimony,  counsel  fees,  etc., 
in  violation  of  the  rule  requiring  copies  of 
such  afP-davits  to  be  served  on  the  opposite 
party  one  day  before  the  hearing.  Youree 
V.  Youree  [Cal.  App.]  81  P.  1023.  Court  held 
not  to  have  abused  its  discretion  in  refus- 
ing to  permit  plaintiff  to  file  an  affidavit 
showing  the  bona  fides  of  a  transfer  of 
nearly  all  his  property  made  to  his  attorney 
two  days  before  the  hearing  on  his  wife's 
application  for  alimony  and  suit  money.     Id. 

79.  See  5  C.  L.  107. 


80.  Where  the  conclusions  of  law  stated 
that  plaintiff  was  entitled  to  $1,600  out  of 
the  realty,  or,  in  lieu  thereof,  all  the  prop- 
erty described  in  the  findings  but  the  decree 
awarded  plaintiff  the  whole  interest  in  the 
realty  without  giving  defendant  an  oppor- 
tunity to  comply  with  the  alternative,  tho 
decree  was  sustained,  tliere  being  nothing  to 
show  tliat  defendant  desired  to  pav  the 
money  to  save  the  realty.  Mitchell  v.  Mitch- 
ell, 39  Wash.  431,  81  P.  913. 

81.  A  foreign  divorce  decree  directing  the 
payment  of  a  certain  sum  per  week  to  the 
attorney  for  libelant  for  tlie  support  of  a 
child  said  payment  to  be  in  lieu  of  alimony 
should  be  construed  as  an  order  to  pay  the 
libelant  the  sum  named  to  be  used  by  her 
for  the  support  of  herself  and  child.  Page 
V.  Page,  189  Mass.  85,  75  N.  E.  92.  A  decree 
directed  the  husband  to  convey  to  the  w^ife 
a  lot  in  fee  and,  among  other  things,  to  pay 
a  sum  not  to  exceed  $100  for  repairs  thereon. 
It  also  ordered  the  conveyance  of  a  life  es- 
tate in  other  property  and  that  the  husband 
should  pay  taxes,  etc.,  thereon,  keep  tlie' 
same  in  repair,  and  guarantee  the  gross 
rentals  from  the  two  houses  to  be  a  certain 
sum  named.  Held  that  husband  was  not  re- 
quired to  keep  in  repair  the  property  con- 
veyed in  fee  after  expending  the  $100. 
Wickes  V.  Wickes'  Ex'rs,  220  HI.  32,  77  N. 
E.  101. 

82.  Gerrein's  Adm'r  v.  Michie  [Ky.]  91  S. 
W.   252. 

83.  Gerrein's  Adm'r  v.  Michie  [Ky.]  91  S. 
W.  252.  Where  a  judgment  for  alimony  is 
enforced  after  the  death  of  the  wife,  the 
covirt  may  modify  the  judgment  as  to  the 
amount  to  be  paid  on  account  of  the  chil- 
dren becoming  self-supporting  as  it  could 
have  done  had  the  wife  attempted  to  enforce 
it  in  her  lifetime.     Id. 

84.  Cochran  v.  Cochran  [Minn.]  105  N.  W. 
183.  Evidence  held  sufficient  to  show  fraud. 
Id. 
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imsatisfied.^^  In  ^proceedings  to  enforce  a  foreign  decree  for  alimony  it  must  ap- 
pear that  it  is  final,*°  and  the  court  cannot  inquire  as  to  the  proper  amount  of  the 
award  nor  can  it  enforce  the  decree  in  any  of  the  ways  set  forth  in  the  statute  for 
the  enforcement  of  domestic  decrees.®^  A  writ  of  ne  exeat  may  be  granted  in  some 
jurisdictions  at  the  instance  of  a  wife  against  her  husband  pending  an  application 
for  alimony  and  prior  to  any  decree  therefor.^*  The  district  court  in  the  territory 
of  Oklahoma  had  power  to  punish  a  contempt  of  court  in  refusing  to  pay  alimony 
by  striking  the  defendant's  answer  or  refusing  to  permit  him  to  plead  further  in 
the  case.^° 

Vacating  or  modifying ;  discharge. ^'^ — A  decree  for  alimony  may  be  revised  or  al- 
tered by  the  court  where  a  change  in  the  circumstances  of  the  parties  requires  it/* 


So.  Cochran  v.  Cochran  [Minn.]  105  N.  W. 
183.  "Where  a  petition  for  divorce  alleged 
that  property  had  been  fraudulently  trans- 
ferred for  the  purpose  of  defeating  the  col- 
lection of  alimonj'  and  defendant  in  the  di- 
vorce proceedings  was  In  default,  the  de- 
fense of  the  g-rsntee  extended  only  to  the 
question  of  alimony  and  the  validity  of  the 
conveyance.  Bennett  v.  Bennett  [Okl.]  SI 
P.  632.  "Where  the  property  was  conveyed 
to  an  infant  son  and  the  fraudulent  purpose 
was  apparent,  the  burden  was  upon  the 
grantee  to  show  a  consideration  or  that  ali- 
mony would  not  be  defeated,  and  not  upon 
the  plaintiff  to  show  insolvency  of  the  gran- 
tor.    Id. 

86.  NOTE.  Enforeement  of  foreign  decree. 
Plaintiff  obtained  a  divorce  and  a  decree  of 
$6  per  week:  alimony  in  Maine.  Petition  in 
equity  in  Massachusetts  to  recover  the  ar- 
rears due  under  tlie  Maine  decree  and  to 
compel  security  for  future  instalments. 
Held,  that  plaintiff  could  not  recover  since 
there  was  no  averment  that  the  Maine  judg- 
m.ent  was  a  "final"  decree.  Page  v.  Page, 
189  Mass.  85,  75  N.  E.  92.  An  alle.gation 
that  the  Maine  decree  "still  stands  unre- 
versed and  in  full  force"  was  held  not  suffi- 
cient allegation  that  it  was  final.  In  the 
case  of  Brisbane  v.  Dobson,  50  Mo.  App.  170, 
an  averment  that  there  is  no  authority  in 
the  court  to  reverse  or  modify  the  decree 
was  held  sufficient.  "U'hen  the  judgment  is 
for  a  lump  sum  and  is  a  final  decree  it  is 
well  settled  that  action  can  be  brought  on 
the  judgment  in  another  state  under  the  pro- 
visions of  the  United  States  Const.  (Art.  4. 
§  1),  which  provides  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
records  and  proceedings  in  every  other  state. 
Dow  V.  Blake,  148  111.  76,  35  N.  E.  761,  30 
Am.  St.  Rep.  156;  Howard  v.  Howard,  15 
Mass.  196.  See  for  similar  principle.  Nunn 
V.  Nunn.  8  Law  Rep.  Ir.  298.  The  leading 
case  on  this  point  is  Lynde  v.  Lynde,  162  N. 
Y.  405,  76  Am.  St.  Rep.  332.  48  L.  R.  A.  679; 
Id.,  181  U.  S.  183,  45  Law.  Ed.  810.  in  which 
it  was  held  that  the  New  York  court  could 
enforce  a  New  Jersey  decree  in  so  far  as  it 
gave  judgment  for  alimony  due  at  the  time 
of  the  decree,  but  as  to  future  payments,  the 
New  Jersey  court  might  change  its  decree 
so  that  it  was  not  "final."  But  see  Brisbane 
V.  Dob.=on,  50  Mo.  App.  170.  Courts  of  Eng- 
land refused  to  enforce  the  decrees  of  the 
ecclesiastical  courts  for  alimony  for  more 
than  one  year's  arrears.  De  Blaquiere  v.  De 
Blaquiere,  3  Hag.  Ecc.  322.  In  the  principal 
case  it  was  intimated  that  the  action  should 
have  been  at  law  since  there  is  a  plain,  ade- 


quate and  complete  remedy  there,  but  this  is 
not  the  rule  of  the  Federal  courts  whicli 
liold  that  the  action  ma,y  be  either  at  law 
or  in  equity.  Barber  v.  Barber,  21  How.  [U. 
S.]  582,  16  Lav\\  Ed.  22  6.  The  usual  form  of 
action  to  enforce  alimony  decrees  is  in  debt. 
The  payment  must  be  enforced  in  the  for- 
eign state  by  the  metliods  and  form  of  ac- 
tion in  use  tliere  and  it  lias  no  right  to  use 
the  means  provided  by  the  court  granting 
the  decree,  as  the  equitable  remedies  of  se- 
questration, injunction,  etc.  Lynde  v.  Lynde, 
162  N.  Y.  405,  76  Am.  St.  Rep.  332,  48  L.  R. 
A.  679;  Id.,  181  IT.  S.  183,  45  Law.  Ed.  810." — 
4  Mich.  L.  R.   157. 

87.  Rev.  Laws  c.  152,  §§  25,  27-33,  apply 
only  to  cases  where  the  question  of  divorce 
or  separation  is  heard  in  Massachusetts. 
Page  v.  Page,  189  Mass.  85,  75  N.  E.  92. 

S8.  In  determining  the  amount  of  bond  to 
be  required  in  such  case  the  court  v\-ill  ex- 
ercise a  sound  discretion  under  tlie  facts  and 
circumstances  having  due  regard  to  the  rank 
of  the  parties  and  the  property  of  the  hus- 
band so  as  to  prevent  oppression.  Lamar  v. 
Lamar,  123  Ga.  827,  51  S.  E.  763. 

89.  "^''here  defendant  had  voluntarily  ab- 
sented himself  from  the  territory  for  the 
purpose  of  avoiding  contempt  proceedings. 
Bennett  v.  Bennett  [Okl.]  81  P.  632.  Action 
of  court  in  trying  divorce  case  against  de- 
fendant as  upon  d(='fault  held  proper  where 
because  of  his  willful  noncompliance  with 
an  order  for  alimony  pendente  lite  he  was 
granted  leave  to  answer  only  on  condition 
that  he  comply  with  such  order  and  he  re- 
fused to  so  comply  without  excuse.  Cases 
compared.  Bennett  v.  Bennett  [Okl.]  83  P 
550. 

90.  See  3  C.  L.  153. 

91.  Smith  v.  Smith  [Mass.]  77  N.  E.  522. 
Rev.  Laws  c.  152.  §  33,  authorizing  the  court 
to  revise  and  alter  a  decree  for  alimony  did 
not  limit  the  power  of  the  court  to  a  re- 
vision pending  full  performance  of  the  orig- 
i,nal  decree  but  authorized  the  allowance  of 
ad  litional  alimony  after  such  performance 
where  a  change  of  circumstances  reqviired  it. 
Smith  V.  Smith  [Mass.]  77  N.  E.  522.  In 
view  of  the  circumstances  of  the  plaintiff 
shown  by  his  uncontradicted  affidavits  it 
could  not  be  said  that  the  discretion  of  the 
court  in  discharging  an  order  for  alimonj' 
was  not  well  exercised  and  its  action  was 
therefore  not  disturbed.  Smith  v.  Smith,  142 
Cal.  636,  76  P.  489.  Discharge  of  husband 
from  payment  of  alimony  on  grounds  urged 
by  the  wife  which  her  evidence  does  not 
support    will    not    be    disturbed.      Id.      "^'her*' 
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but  the  fact  tliat  the  husband  subsequently  marries  another  T^-oman  is  not  such  a 
change  of  circimistances  as  to  warrant  a  reduction  of  the  alimon3\"-  The  decree 
may  be  modified  at  a  subsequent  term  when  necessary/^  but  in  such  case  the  appli- 
cation must  show  facts  or  circumstances  which  have  arisen  subsequent  to  the  decree, 
otherwise  the  matter  will  be  deemed  res  adjudicata  between  the  parties."*  Orders 
may  be  made  with  respect  to  the  maintenance  and  support  of  children  either  at  the 
same  or  a  subsequent  term  though  the  original  decree  made  no  provision  for  them.®^ 

A  decree  requiring  a  defendant  to  make  periodical  payments  for  the  support 
of  a  child  is  not  discharged  by  the  death  of  the  defendant.^^  An  order  upon  a 
father  to  support  a  child  of  tender  years  cannot  be  discharged  by  bankruptcy  pro- 
ceedings, but  an  order  to  reimburse  a  stranger  for  the  child's  past  support  may  be 
so  discharged. "'^ 

Attachment  of  the  person.^^ — Failure  to  pay  alimony  or  turn  over  property  as 
directed  by  the  court  renders  the  delinquent  party  liable  as  for  contempt  ^^  in  the 


the  average  annual  income  of  the  husband 
since  the  decree  was  $1,000  greater  than  the 
average  income  prior  thereto  and  the  wife 
received  no  substantial  income  from  her 
property,  the  fact,  among  others,  that  the 
husband  was  compelled  to  borrow  $2,640  to 
pay  his  debts  held  insufficient  to  warrant  a 
reduction  of  the  allowance.  Goodsell  v. 
Goodsell,  107  App.  Div.  625,  95  N.  Y.  S.  242. 
After  a  decree  of  absolute  divorce  awarding 
the  custody  of  a  minor  child  to  the  wife  but 
making  no  allowance  for  its  maintenance, 
and  when  it  appears  that  the  wife  is  with- 
out financial  means,  the  court  has  power  to 
revise  the  decree  so  as  to  require  the  father 
to  perform  his  legal  and  natural  duty  to 
care  for  his  offspring.  McAllen  v.  McAllen 
[Minn.]  106  N.  W.  100.  The  changed  circum- 
stances arising  from  the  removal  of  tlie 
child  from  the  state  held  to  justify  a  modi- 
fication of  a  decree  so  as  to  relieve  the  hus- 
band from  any  further  payment  for  its  sup- 
port. Myers  v.  Myers  [Mich.]  12  Det.  Leg. 
N.  885,  106  N.  "W.  402.  That  the  court  ex- 
ceeded its  jurisdiction  in  directing  the  hus- 
band to  convey  land  to  the  wife  thus  ren- 
dering tlie  decree  for  alimony  void  and  tliat 
the  liusband  successfully  challenged  the  ju- 
risdiction of  the  court  in  this  respect  held 
sufficient  reasons  why  the  decree  should  be 
modified.  Cizek  v.  Cizek  [Neb.]  107  N.  W. 
1012. 

92.  Where  12  days  after  a  divorce  was 
granted  to  defendant  plaintiff  married  a  wo- 
man with  whom  he  had  been  keeping  com- 
pany for  2  years  prior  to  the  divorce  and 
thereby  alienated  the  affections  of  his 
daughter  from  him  after  which  defendant 
discouraged  the  daughter's  association  with 
him,  neither  the  remarriage  nor  the  aliena- 
tion of  the  daughter's  affections  justified  a 
reduction  of  the  permanent  alimony  of  th,e 
wife  not  sliown  to  be  beyond  her  necesssi- 
ties.      Smith  v.    Smith   [Mich.]    102   N.  W.   631. 

»3.  Under  §  27,  c.  25,  Comp.  St.  1903  (Cob- 
bey's  Ann.  St.  1903,  §  5351),  the  district  court 
has  a  continuing  power  after  the  granting 
of  a  decree  for  divorce  to  review  and  revise 
the  provisions  for  alimony  at  subsequent 
terms  on  petition  of  either  of  the  parties. 
Cizek  V.  Cizek  [Neb.]  107  N.  W.  1012.  If  the 
decree  awarding  alimony  is  void  for  Tvant  of 
jurisfliction,  the  court  may  at  a  subsequent 
term  award  suitable  alimony  upon  applica- 
tion and  a  sufficient  showing.     Section  27,  c. 


25,    Comp.    St.    1903    (Cobbey's    Ann.    St.    1903, 
§   5351). 

94.  Where  no  alimony  w^as  awarded  in 
the  original  decree,  plaintiff  was  not  entitled 
to  alimony  at  a  subsequent  term  though  her 
petition  showed  that  defendant,  at  the  time 
of  making  the  decree,  agreed  to  pay  her  ali- 
mony from  time  to  time  where  the  agree- 
ment was  not  put  forward  as  an  excuse  for 
not  seeking  alimony  in  tlie  divorce  proceed- 
ings. Chambers  v.  Cliambers  [Neb.]  106  N. 
W.  993. 

95.  At  subsequent  term.  Comp.  St.  1903, 
c.  25,  §§  15,  16.  Chambers  v.  Chambers 
[Neb.]  106  N.  W.  993.  The  court  has  author- 
ity to 'revise  and  alter  a  decree  of  divorce 
dividing  the  property  and  awarding  the  cus- 
tody of  the  cliildren  to  one  of  the  parties 
so  as  to  require  tlie  other  party  to  pay  a 
certain  amount  for  the  support  and  mainte- 
nance of  the  children  even  thougli  the  orig- 
inal decree  made  no  provision  for  their  sup- 
port. Rev.  St.  189S,  §§  2362,  2303,  2364,  2369. 
Renner  v.  Renner  [Wis.]  106  N.  W.  846. 

96.  Crevts  v.  Creyts  [Mich.]  12  Det.  Leg. 
N.  1039,  106  N.  W.  1111. 

97.  Rush  V.  Flood,  105  111.  App.   182. 

98.  See  3  C.  L.   153. 

99.  A  decree  that  the  w^ife  should  pay 
over  to  the  husband  a  portion  of  a  trust 
fund  held  by  her  on  deposit  beyond  the  ju- 
risdiction of  the  court  not  being  a  decree 
for  the  payment  of  money  in  the  ordinary 
sense  so  as  to  be  enforceable  by  execution, 
was  enforceable  by  contempt  proceedings 
under  Comp.  Laws  §  10,891,  subd.  3.  Carna- 
han  V.  Carnahan  [Mich.]  12  Det.  Leg.  N. 
1023,  107  N.  W.  73.  The  fact  that  a  void 
execution  had  been  issued  and  a  levy  made 
under  which  no  benefit  had  been  derived  by 
the  husband  and  no  injury  suffered  by  the 
wife  did  not  affect  the  question.  Id.  The 
assignment  of  the  decree  to  the  husband's 
trustee  in  bankruptcy  did  not  render  the 
debt  enforceable  only  by  execution.  Id. 
The  trustee  was  properly  made  a  party  to 
the  application  to  enforce  the  decree.  Id. 
The  proceeding  for  contempt  lield  criminal 
and  not  civil  within  Comp.  Laws  §  10,342, 
prohibiting  the  imprisonment  of  any  female 
on  any  process  in  any  civil  action,  etc.  Id. 
Defendant  held  properly  committed  under 
Compk.  Laws  §  10,913,  "until  further  order  of 
the  court,"  and  §  10,915  did  not  apply.  Id. 
The   fact   that   an   allowance  for   the   support 
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absence  of  sufficient  escnse  shown.^  The  anthority  of  an  attorney  employed  to  pros- 
ecute a  divorce  suit  terminates  with  the  entn'  of  a  decree  in  plaintff's  favor,^  and 
where  such  attorney  or  his  agent  makes  a  demand  for  the  payment  of  alimony  it 
must  appear  that  he  had  authority  to  do  so  and  that  such  fact  was  communicated 
to  the  partv'  charged  in  order  to  justify  a  commitment  for  contempt.^ 

Execution.* — In  Michigan  execution  cannot  issue  against  a  wife  to  enforce  a 
decree  for  the  division  of  a  trust  fund  held  by  her  in  part  for  the  benefit  of  her 
husband.^ 

Subjection  of  property.^ — Judgments  for  alimony  may  generally  be  made  a 


of  the  children  was  made  a  Hen  upon  de- 
fendant's real  estate  did  not  deprive  the 
court  of  authority  to  punish  him  for  con- 
tempt in  failing  to  make  the  payments. 
Renner  v.  Renner  [Wis.]  106  N.  W.  S46.  In 
divorce  proceedings  defendant  being  in  ar- 
rears in  the  payment  of  alimony  and  solicit- 
or's fees,  an  order  adjudging  hini  guilty  of 
contempt  and  denying  him  the  privileges  of 
tlie  court  was  erroneous  in  so  far  as  it  re- 
quired defendant  to  appear  only  in  person 
at  the  bar  of  the  court.  Krieger  v.  Krieger 
[111.]  77  N.   E.  909. 

1.  Thougli  defendant  testified  that  he  vras 
sixty-five  years  old  had  no  property  and 
could  not  work  yet  it  appearing  that  prior 
to  his  marriage  he  conveyed  all  his  property 
to  his  children  on  condition  that  they  pay 
him  such  money  as  he  miglit  need,  he  -was 
bound  to  pay  a  solicitor's  fee  to  enable  his 
Avife  to  prosecute  a  suit  for  separate  mainte- 
nance.     McAtee  V.   McAfee,   116   111.   App.    511. 

a.     Conklin  v.   Conklin,   99   N.   Y.    S.    310. 

3.  Kalmanowitz  v.  Kalmanowitz,  108  App. 
Div.  296,  95  N.  Y.  S.  627.  Demand  made  by 
managing  clerk  in  office  of  plaintiffs  attor- 
ney did  not  render  defendant  liable  in  con- 
tempt where  authority  was  not  shown. 
Conklin  v.  Conklin.  99  N.  Y.  S.  310. 

4.  See  3  C.  L.   154. 

5.  Under  Comp.  Laws,  §  8640.  Carnahan 
V.  Carnahan  [Mich.]  12  Det.  Leg.  N.  1023,  107 
N.   W.   73. 

6.  See  3  C.  L.  154. 

7.  3VOTE.  Poorer  to  eharge  property; 
"Although  alimony  a^x-arded  in  a  divorce  suit 
may,  as  a  general  rule  be  decreed  a  lien 
upon  real  estate,  the  courts  refuse  to  declare 
it  a  lien  upon  the  personal  property  of  the 
party  against  whom  the  decree  is  entered. 
Johnson  v.  Johnson,  22  Colo.  20,  43  P.  130, 
55  Am.  St.  Rep.  113,  Griswold  v.  Griswold, 
111  111.  App.  269.  In  Yelton  v.  Handley,  28  111. 
App.  640.  it  was  sought  to  sustain  a  lien  on 
personalty  for  alimony  under  a  code  provi- 
.sion  declaring  that  every  decree  for  money 
shall  be  a  lien  "on  the  lands  and  tenements 
of  the  party  against  whom  it  is  entered," 
but  the  court  refused  to  allow  the  lien.  And 
in  Conklin  v.  Conklin,  93  Minn.  188,  101  N. 
W.  70,  it  was  held  that  the  court  was  not 
authorized  under  a  statute  allowing  alimony 
to  make  a  specific  lien  upon  specified  par- 
cels of  land,  to  decree  the  amount  of  ali- 
mony as  a  specific  lien  upon  personal  prop- 
erty. The  decisions  with  resx>ect  to  attempts 
to  make  temporary  alimony  a  lien  on  the 
real  estate  of  the  party  who  is  to  pay  the 
alimony  do  not  seem  to  be  numerous.  In 
Barnes  v.  Barnes,  59  Iowa,  456,  13  N.  W.  441, 
an  order  allowing  a  certain  sum  as  tempo- 
rary alimony  for  payment  of  attorneys'  fees 
v\-as   permitted   to   stand,    but  the   lien   there- 
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for  upon  the  homestead  was  not  allowed. 
And  in  Grove's  Appeal,  68  Pa.  St.  143,  it  was 
held  that  an  order  pendente  lite  for  the 
wife's  support  and  expenses  was  not  a  judg- 
ment upon  which  execution  could  issue,  nor 
did  it  create  a  lien  nor  could  it  be  regarded 
as  "a  decree  in  equity  for  the  payment  of 
money."  It  may  be  stated  as  supported  by 
the  weight  of  authority  that  courts  have  the 
the  power  to  declare  a  lien  upon  the  real  es- 
tate of  the  person  against  whom  the  decree 
is  directed  in  order  to  secure  the  payment  of 
the  alimony  awarded.  Gaston  v.  Gaston,  114 
Cal.  546,  46  P.  609,  55  Am.  St.  Rep.  86;  Hans- 
com  V.  Hanscom,  6  Colo.  App.  97,  39  P.  885; 
Hall  V.  Hairington,  7  Colo.  App.  474,  44  P. 
365;  Johnson  v.  Johnson,  22  Colo.  20,  43  P. 
130,  55  Am.  St.  Rep.  113;  O'Callaghan  v. 
O'Callaghan,  69  111.  552;  Frakes  v.  Brown,  2 
Blackf.  295;  Harshberger  v.  Harshberger,  26 
Iowa,  503;  Holmes  v.  Holmes,  29  N.  J.  Eq. 
9;  Lawton's  Petition,  12  R.  I.  210;  Min  Young 
V.  Min  Young,  47  Ohio  St.  501,  25  N.  E.  168; 
Gardenshire  v.  Gardenshire,  2  Okl.  484,  37  P. 
813;  Harding  v.  Harding,  16  S.  D.  406,  92  N. 
W.  1080,  102  Am.  St.  Rep.  694.  In  Conrad  v. 
Everieh,  50  Ohio  St.  476,  S5  N.  E.  58,  40  Am. 
St.  Rep.  684;  it  was  held  that  an  alimony  de- 
cree for  a  gross  sum  would  per  se  operate 
as  a  lien  like  any  other  judgment  for  money. 
The  court,  after  reviewing  Lockwood  v. 
Krum,  34  Ohio  St.  1,  Chase  v.  Chase,  105 
Mass.  385,  and  Barber  v.  Barber,  21  How. 
[U.  S.]  582,  16  Law,  ed.  226,  said:  "And  If 
the  duty  of  the  husband  to  provide  proper 
maintenance  and  support  for  his  wife,  before 
and  after  a  decree  of  divorce,  is  not  techni- 
cally a  debt,  it  is,  nevertheless,  a  paramount 
obligation  springing  out  of  a  sacred  rela- 
tion, which,  when  it  has  passed  into  judg- 
ment, should,  as  such,  carry  with,  it  the 
well-known  binding  force  that  attaches  to 
judgments  at  law."  It  has  quite  frequently 
been  held  that  such  alimony  decrees,  where 
for  a  fixed  sum  of  money,  are  liens  on  the 
real  estate  of  the  husband  in  the  same  man- 
ner as  any  other  money  judgment:  Coulter 
v.  Lumpkin,  94  Ga.  223,  21  S.  E.  461;  Sapp  v. 
Wightman,  103  111.  150;  Frakes  v.  Brown,  2 
Blackf.  [Ind.]  295;  Tyler  v.  Tyler,  99  Ky.  31, 
34  S.  TV.  898;  Dufrene  v.  Johnson,  60  Neb.  18, 
82  N.  W.  107;  Keyes  v.  Scanlan,  63  Wis.  345, 
23  N.  VT.  570.  In  Russell  v.  Russell,  4  Greene 
[Iowa]  26,  61  Am.  Dec.  112,  an  early  case, 
the  court  said:  ""We  find  no  authority  in 
a  case  of  this  kind  for  transferring  the  real 
estate  of  the  husband  in  fee  simple  to  the 
wife,  independent  of  the  consent  of  the  hus- 
band, by  the  act  of  the  court.  The  most 
that  will  be  done  judicially  is  to  give  the 
wife  a  lien  on  the  real  estate  of  the  husband 
for  the  amount  of  alimony  decreed."  In 
Questel  v.  Questel,   Wright   [Ohio]   492,  a  re- 
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lien  on  real  property/  and  orders  for  the  support  of  children  may  be  charged 
against  the  estate  of  a  deceased  husband.^  Orders  for  alimony  pendente  lite  are  not 
incorporated  into  the  final  decree  by  mere  mention,^  and  the  only  sum  allowed  by 
the  decree  being  an  unfounded  one  for  separate  maintenance  leaves  it  without  any 
l)asis  for  an  order  charging  a  trust  on  the  husband's  property  and  ordering  sale.^" 
The  court  ma}'  make  such  orders  relative  to  the  subjection  of  property  as  are  reason- 
ably necessary  for  the  protection  of  the  wife.^^ 

§  8.  Suits  for  annulment  and  actions  for  separate  maintenance.^^ — A  Avife  is 
not  entitled  to  separate  maintenance  when  she  is  unjustifiably  absent  from  the  con- 
jugal domicile/^  and  in  that  case  a  decree  awarding  separate  maintenance  is  errone- 
ous.^*    For  the  same  reason  a  conveyance  of  his  separate  property  by  the  husband 


ceiver  was  appointed  to  receive  the  rents 
and  profits  from  tlie  property  in  order  to  se- 
cure the  payment  of  the  alimony  awarded. 
In  Burrows  v.  Purple.  107  Mass.  428,  the  de- 
cree for  alimony  v/as  enforced  by  an  order 
"that  execution  issue  therefor."  And  in 
Sapp  V.  "Wig-htman.  103  111.  159,  it  was  said 
tlie  fact  that  the  alimony  was  decreed  to  be 
in  satisfaction  of  dower  makes  no  difference 
as  to  the  lien  of  the  decree.  A  few  of  the 
earlier  cases  refused  to  allow  such  liens  in 
the  absence  of  statutory  authority.  Thus, 
in  Perkins  v.  Perkins,  16  Mich.  162,  it  was 
hell  that  a  court  of  equity  had  no  original 
power  to  create  liens  on  real  estate  and  had 
no  general  power  under  the  Compiled  Laws 
to  declare  alimony  to  be  a  specific  charge 
upon  lands  or  to  direct  such  lands  to  be  sold 
in  default  of  payment.  So,  also,  in  Casteel 
V.  Casteel,  38  Ark.  477,  it  was  held  that  ali- 
mony should  not  be  declared  a  lien  on  the 
husband's  lands  because  it  embarrassed 
alienation,  but  in  Kurtz  v.  Kurtz,  38  Ark. 
119,  the  same  court,  in  speaking  of  an  ali- 
mony decree,  observed  that  "as  for  all  sums 
ordered  to  be  paid  at  once,  and  for  which 
execution  may  issue,  they  are  already  gen- 
eral liens  without  being  so  expressed."  De- 
crees making  alimony  a  lien  on  defendant's 
real  estate  were  held  erroneous  in  Swansen 
V.  Swansen,  12  Neb.  210,  10  N.  W.  713,  and 
Brotlierton  v.  Brotherton,  14  Neb.  186,  15 
N.  Vil.  347;  though  later  on  in  Dufrene  v. 
Johnson,  60  Neb.  18,  82  N.  W.  107,  it  was 
held  that  such  decrees,  when  for  a  definite 
sum,  had  the  same  force  and  effect  as  other 
monev  judgments. 

In  Stoy  V.  Stoy,  41  N.  J.  Eq.  370,  2  A.  638, 
7  A.  625,  it  was  held  that  alimony  which 
accrues  after  the  docketing  of  the  decree 
allowing  It  becomes  a  lien  on  the  lands  of 
the  defendant  as  fast  as  it  becomes  due. 
In  Kurtz  v.  Kurtz,  38  Ark.  119.  the  court  ob- 
served that  the  embarrassment  and  incon- 
venience incurred  by  making  future  pay- 
ments of  alimony  a  lien  upon  real  estate 
v.'ere  too  obvious  for  discussion,  but  re- 
marked that  it  was  not  necessary  to  declare 
a  lien  in  the  decree,  because  "as  for  all  sums 
ordered  to  be  paid  at  once,  and  for  which 
execution  may  issue,  they  are  already  gen- 
eral liens  without  being  so  expressed."  And 
in  Olin  v.  Hunderford,  10  Ohio.  268,  it  was 
held  that  a  decree  for  alimony  to  be  paid  in 
Instalments  is  not  a  lien  on  defendant's  land 
unless  made  a  charge  thereon  by  the  decree 
Itself,  though  it  was  intimated  that  if  the 
alimony  was  payable  in  a  gross  sum  it  would 
be.  In  King  v.  Miller,  10  Wash.  274,  38  P. 
1020,  the  periodical  payments  were  made  a 
l.en'on   certain    of   the   husband's    lands;    the 


court  held  that  a  subsequent  judgment  for  a 
gross  sum  in  lieu  of  such  periodical  pay- 
ments would  also  become  a  lien.  In  Gaston 
v.  Gaston,  114  Cal.  542,  46  P.  609,  55  Am.  St. 
Rep.  86,  the  court  made  an  allowance  for  the 
wife  in  the  form  of  pecuniary  payments  at 
successive  monthly  intervals,  and  charged 
them  as  a  lien  on  certain  community  prop- 
erty which  was  set  apart  to  the  husband. 
The  court  held  that  the  right  to  execution 
for  these  payments  did  not  accrue  until  they 
respectively  fell  due,  and  that  the  lien  for 
any  unpaid  instalment  accruing  after  the 
expiration  of  five  years  from  the  entry  of 
the  judgment,  could  be  foreclosed  notwith- 
standing a  statute  which  prescribed  a  period 
of  five  5'ears  from  the  entry  of  judgments, 
in  general,  as  the  period  within  which  exe- 
cution could  issue."— Harding  v.  Harding  [S. 
D.]    102  Am.  St.   R.   703. 

8.  Under  Comp.  Laws,  §§  8640,  8641,  au- 
thorizing the  court  to  make  a  decree  in  di- 
vorce for  the  support  of  children  a  charge 
upon  property  and  to  change  the  decree 
from  time  to  time,  held  that  on  the  death  of 
a  defendant  in  divorce  against  whom  such  a 
decree  had  been  renderd  the  court  could 
modify  the  decree  by  fixing  the  period  for 
which  the  provision  for  the  child  should  con- 
tinue, determining  the  present  value  of  the 
same,  providing  for  its  immediate  payment, 
and,  except  as  against  the  right  of  dower, 
making  it  a  first  charge  upon  the  estate. 
Creyts  v.  Creyts  [Mich.]  12  Det.  Leg.  N.  1039, 
106  N.  W.   1111. 

9.  Kessler  v.  Kessler  [Cal.  App.]  83  P.  257. 

10.  Decree  allowed  maintenance,  denied 
divorce,  recited  that  alimony  pendente  lite 
had  been  awarded  and  then  charging  hus- 
band's grantee  as  trustee  ordered  sale  for 
default  in  payment  of  any  of  such  sums. 
Kessler  v.  Kessler,    [Cal.  App.]    83  P.   257. 

11.  Where  the  court  pending  a  suit  for 
alimony  had  enjoined  defendant  from  receiv- 
ing a  certain  fund  an  order  modifying  the 
injunction  so  as  to  allow  defendant  to  re- 
ceive half  of  the  fund  and  to  invest  the  bal- 
ance in  certain  land,  but  enjoining  him  from 
transferring  the  same,  held  to  prevent  in- 
cumbrances thereof  and  to  protect  the  wife. 
Thomason  v.  Thomason  [S.  C]   52  S.  E.  870. 

12.  See  5  C.  L.  109. 

13.  Kessler  v.  Kessler  [Cal.  App  ]  S3  P. 
257.  The  wife  was  not  entitled  to  alimony 
where  without  just  cause  she  separated  from 
her  husband  and  refused  to  return  except  on 
condition  that  he  send  away  a  girl  adoptel 
by  them.      Hlton  v.  Hilton   [Miss.]    47  So    262. 

14,15.  Kessler  v.  Kessler  [Cal.  App  ]  S3  P 
257. 
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could  not  be  in  fraud  of  the  wife's  right.^*  In  Alabama,  though  a  suit  may  be 
maintained  for  alimony  unconnected  with  divorce  proceedings  ^°  the  allowance 
thereof  is  not  a  matter  of  right  but  is  within  the  sound  discretion  of  the  court.^" 
In  suits  for  alimony  the  only  duty  which  the  court  can  enforce  is  that  of  mainten- 
ance/^ and  in  so  doing  it  can  deal  only  with  the  income  of  the  husband.^**  The 
mere  conveyance  of  all  his  sej^arate  estate  by  a  husband  able  to  work  is  not  a  dis- 
ablement to  provide  support  tantamount  to  fraud  in  the  conveyance  -'*  even  if  the 
inarriage  was  made  on  the  strength  of  his  property.^^  In  suits  for  separate  main- 
tenance, the  court  may  award  alimony  pendente  lite  and  counsel  fees  -^  without  pass- 
ing upon  the  merits  of  the  case  where  the  wife  is  without  separate  means  and  the 
liusband  is  able  to  support  her.^^  An  order  requiring  the  payment  of  stipulated 
sums  until  the  further  order  of  the  court  is  proper.^*  The  decree  will  not  be  dis- 
turbed unless  it  appears  that  manifest  injustice  was  done.-^ 

The  court  in  aimulling  a  voidable  marriage  at  the  suit  of  the  husband  may  re- 
quire him  to  pay  a  reasonable  amount  for  the  support  and  nurture  of  the  issue  of 
such  marriage  -"^  and  where  the  circumstances  of  the  husband  warrant  it  he  may 
also  be  required  to  pay  suit  money  for  the  wife,  and  to  reimburse  her  for  family 
expenditures  made  during  the  marriage.'^  Permanent  alimony  cannot  be  awarded 
in  such  case  in  the  absence  of  statute,"^  but  suit  money  may  be  allowed  in  the  sound 
discretion  of  the  court  at  any  stage  of  the  litigation  and  may  be  included  in  the 
final  decree.-* 

ALTERATION  OF  IIVSTRLMENTS. 


8  1.  Nature,  Kinds  aiul  Materiality  of  Al- 
terations (115).  Particular  Intttruments 
<11«). 

§  a.     Effect   of  Alteration   (117). 


8  3.  Curing  or  Ratifjlog  Alterations 
(118). 

8  4.  Pleading,  Practice,  and  Evidence 
(11!^). 


§  1.  Nature,  hinds  and  materiality  of  alterations.^'^ — A  material  alteration  is 
one  which  changes  the  legal  effect  of  the  instrument  upon  the  rights  of  the  parties 
whether  such  cliange  be  prejudicial  or  favorable  to  maker.^^  It  is  material  though 
made  by  a  party  to  a  written  instrument  to  conform  it  to  the  actual  contract  of  the 


18,17,18.     Brady  v.  Brady  [Ala.]  39  So.  237. 

19.  The  court  cannot  compel  the  husband 
to  labor  and  earn  an  income.  Brady  v. 
Brady  [Ala.]  39  So.  237.  In  a  suit  for  ali- 
mony the  allowance  should  in  no  case  ex- 
ceed  one-half    the    husband's    income.     Id. 

20.21.  Kessler  v.  Kessler  [Cal.  App-]  83 
P.  257. 

22.  In  a  suit  for  separate  maintenance,  a 
decree  allowing  solicitor's  fees  to  the  wife 
for  the  use  of  her  solicitor  named  therein 
is  proper.  Berg  v.  Berg,  119  111.  App.  422. 
Order  granting  wife  alimony  pendente  lite 
at  $25  per  month  and  counsel  fee  of  $50;  and 
one  allowing  $75  for  defending  an  appeal 
from  the  first  order  held  no  abuse  of  discre- 
tion.     Sparks    v.    Sparks,    25    App.    D.    C.    356. 

23.  Sparks  v.   Sparks,   25  App.  D.  C.  356. 

24.  Kozacek   v.  Kozacek,   105  111.  App.   180. 
2!>.     Especially    where    appeal    record    was 

incomplete.      Berg   v.   Berg,    119   111.   App.   422. 

26.  Where  husband  was  under  age  of  con- 
sent. Wlllits  V.  Willits  [Neb.]  107  N.  W. 
379. 

27.  That  husband  proceeded  by  cross  pe- 
tition not  material.  "Willits  v.  Willits  [Neb.] 
107  N.  W.  379. 

28,29.  Willits  V.  Willits  [Neb.]  107  N.  W. 
379. 


30.  See  5   C.  L.   110,  111. 

31.  Hecht    V.    Shenners    [Wis.]    105   N.    W. 


309. 

IlIuRtrntions: 

of    such    option 
hereby     waived" 


Striking  out  words  "notice 
[to  declare  default]  being 
and  "without  any  notice 
whatever."  Hecht  v.  Shenners  [Wis.]  105  N. 
W.  309.  Erasing  name  of  one  of  the  makers 
of  a  note  and  inserting  anotlier  in  his  place. 
Babcock  v.  Henkle,  117  111.  App.  610.  Adding 
tlie  words  "Value  received  with  interest"  to 
a  note  after  execution  and  delivery.  In  re 
Pinkerton's  Estate,  49  Misc.  363,  99  N.  T.  S. 
492.  Changing  payee  in  a  note.  First  Nat. 
Bank  v.  Gridley,  98  N.  Y.  S.  445.  Change  of 
date  in  a  bill  of  lading.  Merchants'  Nat. 
Bank  v.  Baltimore,  C.  &  R.  Steamboat  Co. 
[Md.]  63  A.  lOS.  Alteration  and  subsequent 
delivery  of  duplicate  copy  by  erasing  tlie 
letter  "s"  making  two  plurals  singular. 
Webster  Realty  Co.  v.  Thomas,  107  App.  Div. 
612.  94  N.  Y.  S.  916.  Changing  the  phrase 
"I  agree  to  sell  this  carload"  to  "I  agree  to 
help  s"ll  this  car  load"  is  a  material  .-iltera- 
tion;  likewise  changing  "To  be  settled  for 
Dec.  28,  1901.  of  what  sold,"  to  "to  be  sett)->d 
for  Dec.  28.  1901,  as  sold."  Philip  Carov  Mf;.;:. 
Co.  V.  AVatson  [W.  Va.]  52  S.  E.  515.  Chang- 
ingr  amounts  to  be  paid  for  work  from  $52,000 
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parties,^^  but  an  alteration  in  no  way  affecting  rights  of  parties  ^^  or  additions  that 
are  mere  surplusage^*  or  which  make  more  accurate  an  immaterial  part  of  an  instru- 
ment ^^  is  not  material.  The  absence  of  assent  by  the  party  affected  by  the  altera- 
tion is  one  of  the  invalidating  elements  of  an  alteration.^®  Hence  interlineations 
made  with  mutual  knowledge  and  consent "  or  filling  in  a  blank  under  express  or 
implied  authority  ^^  are  valid  alterations.  The  same  result  does  not  follow  where 
the  party  defending  has  merely  been  negligent  in  preventing  opportunity  for  altera- 
tion.^^ 

Particular  instruments.*'^ — It  has  been  held  a  material  alteration  of  a  note  to 


to  $54,700  and  changing-  date  of  completion 
of  work.  Hayes  v.  Wagner,  220  111.  256,  77 
N.  E.  211. 

33.  Merritt  v.  Dewey,  218  111.  599,  75  N. 
E.  1066.  "Interest  at  7  per  cent."  accident- 
allj'  omitted  from  a  note  and  later  inserted 
by  payee.     Id. 

Kotes  In  the  states  where  the  negotiable 
instrument  law  is  in  force  a  change  in  the 
Bum  payable,  either  interest  or  principal,  is 
a  material  alteration  of  the  contract,  which 
will  avoid  the  instrument  except  as  against 
a  party  who  has  made  or  assented  to  the  al- 
teration. Hoffman  v.  Planters  Bank,  99  Va. 
480;  Bank  v.  Chisholm,  169  Pa.  564.  A  holder 
in  due  course  may  enforce  the  instrument 
according  to  its  original  tenor.  Colonial 
National  Bank  v.  Duerr,  108  App.  Div.  355, 
95  N.  Y.  S.  810;  Bank  v.  Snow,  187  Mass.  159; 
Schwartz  &  Sons  v.  Wilmer,  90  Md.  136. 
This  latter  rule  is  not  generally  in  force 
where  the  negotiable  instruments  law  has 
not  been  adopted.  Eckert  v.  Pickel,  59  Iowa, 
545;  Schwartz  &  Sons  v.  Wilmer,  90  Md.  136; 
Morrison  v.  Garth,  78  Mo.  434;  Bank  v.  Stow- 
ell,  123  Mass.  196,  25  Am.  Rep.  67;  Hurlbut 
V.  Hall,  39  Neb.  889.  The  balance,  however, 
is  declaratory  of  the  rule  of  the  law  mer- 
chant. Kelly  V.  Trumble,  74  111.  428;  Walsh 
V.  Hunt,  120  Cal.  46;  Hewins  v.  Cargill,  67 
Me.  554;  Searles  v.  Seipp,  6  S.  D.  472;  Bank  v. 
Novich,  89  Tex.  381;  Batchelder  v.  White,  80 
Va.  103.  And  this  even  though  the  altera- 
tion was  to  make  the  instrument  conform  to 
tlie  terms  of  the  contract.  Kelly  v.  Trumble, 
74  111.  428.  Contra.  Wallace  v.  Tice,  32  Or. 
283. — From  4  Mich.  L.  R.   389. 

At  common  law  a  material  alteration,  even 
after  delivery,  did  not  invalidate  a  sealed 
instrument,  all  parties  consenting.  Zoucli  v. 
Claye,  2  Lev.  35;  Slieppard's  Touchstone  68, 
and  the  same  rule  applied  to  other  written 
instruments  and  to  bills  and  notes.  Master 
V.  Miller,  4  Term  R.  320.  The  more  modern 
English  cases,  apparently  inconsistent,  Ker- 
shaw V.  Cox,  3  Esp.  246;  Hamelin  v.  Bruck, 
9  Q.  B.  306,  recognized  this  common-law  rule, 
Downes  v.  Richardson,  5  B.  &  Aid  674,  but 
their  holdings  were  demanded  by  a  stamp 
act  which  required  a  new  stamp  after  any 
alteration,  irrespective  of  the  consent  of  the 
parties.  See  Byles  on  BiUs  [15th  Ed.]  334. 
While  the  principal  case  is  sanctioned  by 
some  authority  (Taylor  v.  Taylor,  12  Lea 
[Tenn.]  714),  the  sounder  view  permits  a 
recoviry  on  an  instrument  w^here  the  alter- 
ation is  made  merely  to  correct  a  mistake 
(Ames  v.  Culburn,  11  Gray  [Mass.]  390)  and 
with  no  fraudulent  intent  to  avoid  the  note 
(Wallace  v.  Tice,  32  Or.  283).  The  case  of 
Kelly  v.  Trumble,  74  111.  428,  is  clearly  dis- 
tinguishable, the  alteration  there  being  made 
after  delivery. — From   6  Columbia  L.  R.   365. 


Crowe 


Beem    [Ind.   App.]    75   N.   E. 


33. 

302. 

34.  Insertion  of  figure  "90^'  in  an  instal- 
ment note  before  words  "days  after  date" 
but  not  changing  time  or  manner  of  pay- 
ment elsewhere  specified  in  the  note.  Crowe 
V.  Beem   [Ind.  App.]   75  N.   E.  302. 

35.  Nance  v.  Gray  [Ala.]  38  So.  916.  A 
note  valid  without  description  of  land  is  not 
rendered  void  by  interpolating  the  word 
"west"  in  the  description  of  land  in  the  note 
to   make  description   more   accurate.     Id. 

36.  Babcock  v.  Henkle,  117  111.  App.  640; 
Hershman  v.  Stafford    [W.  Va.]   52   S.   E.   533. 

37.  Interlineations  changing  a  fee  simple 
to  a  life  estate,  made  in  a  deed  with  the 
knowledge  and  consent  of  the  parties  after 
its  execution  and  delivery  but  before  record- 
ing, will  not  affect  the  validity  of  the  deed 
as  between  the  parties,  nor  discredit  the 
genuineness  of  the  conveyance.  Hunt  v. 
Nance   [Ky.]   92  S.  W.  6. 

38.  In  the  absence  of  evidence  that  the 
blank  in  a  paper  sued  on  is  the  result  of 
mistake,  the  presumption  is  that  the  payee 
who  is  also  the  holder,  has  the  right  to  fill 
up  the  blank  with  any  amount  agreed  upon 
betw^een  him  and  the  maker,  unless  its  ex- 
ercise has  been  unreasonably  delayed. 
Chestnut  v.  Chistnut  [Va.]  52  S.  E.  348.  One 
holding  a  paper  executed  by  anotlier  with 
express  or  implied  authority  to  fill  up  the 
blanks  therein  may  do  so,  witli  the  same  ef- 
fect as  though  it  had  been  fully  executed 
before  delivery.  Whether  it  be  under  seal 
or  not,  and  they  may  thereafter  be  recorded 
without  re-execution  or  acknowledgment. 
Friend  v.  Tahr   [Wis.]   104  N.  W.  997. 

^otet  The  rule  that  blanks  in  a  deed 
could  not  be  filled  by  a  third  person  unless 
expressly  authorized  to  do  so,  by  writing  or 
by  parol,  was  questioned  as  early  as  1S22  by 
Chief  Justice  Marshall  in  the  case  of  United 
States  V.  Nelson,  2  Brock.  64.  Marshall's 
prophecy  that  the  strict  rule  of  the  common 
law  would  be  some  day  set  aside  is  fast  com- 
ing true.  The  principal  case  is  in  line  with 
this  tendency  and  goes  so  far  as  to  hold  that 
one  to  whom  a  deed  containing  blanks  is 
given,  has  implied  authority  to  fill  the 
blanks.  This  rule  applies  to  deeds  as  well 
as  to  commercial  paper.  Nelson  v.  McDon- 
ald, SO  TVls.  605,  27  Am.  St.  Rep.  71,  and 
cases  there  cited.  This  rule  applies  to 
blanks  in  surety  bonds  (Dolbeer  v.  Living- 
ston, 100  Cal.  617);  to  an  assignment  of  cor- 
porate stock  (Bridgeport  Bank  v.  New  York, 
etc.,  R.  Co.,  30  Conn.  231);  to  consideration 
in  deeds  and  mortgages  (Quinn  v.  Brown,  71 
Iowa,  376,  34  N.  "W.  13;  Reed  v.  Morton,  24 
Neb.   760). — From   4  Mich.  L.  R.   398. 

3».  Merchants'  Nat.  Bank  v.  Baltimore,  C. 
&  R.  Steamboat  Co.    [Md.]    63  A.   108. 

40.     See  5  C.  L.  110. 
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add  interest,*^  to  change  the  pa3-ecs/"  to  make  joint  payees  several,*^  to  strike  out 
a  waiver  of  notice,**  but  not  to  make  more  accurate  needless  words  of  description.*-^ 
It  has  also  been  held  material  in  a  contract  to. change  the  amount  to  be  paid  for 
work  *^  or  date  of  its  completion,*"  or  to  diminish  the  work  undertaken  hx  changin^^ 
plural  to  singular,*^  to  reduce  an  undertaking  to  sell,*^  or  the  time  of  accounting  for 
sales,^°  from  an  absolute  one  to  a  conditional  one.  A  change  of  date  in  a  bill  of 
lading  has  been  held  material. ^^ 

§  2.  Effect  of  alteraiionP — An  immaterial  alteration  does  not  destroy  the 
validit}^  of  a  note,^^  and  it  is  said  that  except  in  ]\Iissouri  and  Xew  Jersey  no  alter- 
ation vitiates  an  instrument  unless  it  is  material.^*  Interlineations  in  a  deed  made 
with  mutual  knowledge  and  consent,  do  not  affect  its  validity  as  between  the  par- 
ties.^^  An  alteration  consented  to  by  some  but  not  all  co-parties  may  be  a  defense 
for  the  non-consenting  ones,  but  any  material  alteration  made  in  any  instrument  in 
^v^iting  by  a  party  having  an  interest  in  its  performance,  or  when  made  with  his 
assent  and  without  consent  of  the  other  party  to  the  instrument,  will  avoid  it  and 
discharge  the  party  not  agreeing  to  the  alteration  from  its  performance.^®  Even 
Avhere  alteration  was  made  possible  by  the  negligence  of  the  obligor  he  ma}',  in  som.e 
cases,  urge  it  as  a  defense.^^  If  a  material  alteration  appears  to  have  been  made 
fraudulently  by  the  party  producing  and  rehdng  on  the  agreement,  or  with  his  priv- 
ity, such  party  cannot  recover  on  the  original  consideration,^^  but  an  alteration 
made  innocently,  while  invalidating  the  instrument,  still  permits  recovery  on  the 
original  obligation,^®  for  the  intent  with  which  alterations  are  made  ma}'  be,  and  in 
such  a  case  is,  material.®"     A  material  alteration  made  after  the  instrument  has 


41.  Inserting  "Interest  at  7  per  cent." 
Merritt  v.  Dewey,  218  lU.  599,  75  N.  E.  1066. 
Adding  "Value  received  witti  interest."  In 
re  Pinkerton's  Estate,  49  Misc.  363,  99  N.  Y. 
&  492. 

42.  Babcock  v.  Henkle,  117  111.  App.  640. 
One  of  several  payees  of  a  note  made  paya- 
ble to  them  jointly,  sent  it  to  tlie  maker 
after  endorsing  it,  who  witliout  authority 
struck  out  the  name  of  one  of  the  payees  and 
put  his  own  in  its  place  and  struck  out  the 
word  "jointly.*'  First  Nat.  Bank  v.  Gridley, 
98  X.  T.  S.  4  4  5.  Held  not  authorized  by  Neg. 
Instr.  Law,  §   33.      Id. 

43.  See  preceding  note.  First  Nat.  Bank 
v.  Gridley,   98  N.   Y.  S.   445. 

44.  Hecht  v.  Shenners  [Wis.]  105  N.  TV. 
309. 

45.  Insertion  of  word  "west"  in  a  descrip- 
tion in  a  note  unnecessary  to  its  validity. 
Nance  v.  Gray  [Ala.]  38  So.  916. 

46,47.  Hayes  v.  Vi'agner,  220  111.  256,  77 
N.  E.  211. 

48.  Webster  Realty  Co.  v.  Thomas,  107 
App.   Div.    612,    94  N.  Y.   S.    916. 

49.  Agree  to  sell  changed  to  agree  to 
"help"  sell."  Philip  Carey  Mfg.  Co.  v.  Wat- 
son  [W.  Va.]   52  S.  E.  515. 

50.  Changing  '"to  be  settled  for  Dec.  28, 
1901,  of  what  sold,"  to  "to  be  settled  for  Dec. 
28,  1901,  as  sold."  Philip  Carey  Mfg.  Co.  v. 
Watson   VXV.  Va.]   52  S.  E.  515. 

51.  Merchants'  Nat.  Bank  v.  Baltimore,  C. 
&  R.  Steamboat  Co.   [Md.]  63  A.  108. 

52.  Sec  5  C.  Li.  111.  See,  also,  generally 
as  to  effect  on  deeds,  Tiffany  Real.  Prop.  880. 

53.  Crowe  v.  Beem  [Ind.  App.]  75  N.  E. 
302. 

.■54.  Philip  Carey  Mfg.  Co.  v.  Watson  [Ky.] 
52  S.  E.   515. 

.'5.5.     Hunt  V.  Nance   [Ky.]   92  S.  'W.  6. 

56.     A  note  executed  by  a  number  of  sign- 


ers in  blank;  afterwards  name  of  one  of 
signers  was  erased  and  his  name  written  in 
as  payee  while  anotlier  became  a  maker  in 
his  stead.  Babcock  v.  Henkle,  117  Til.  App. 
640.  An  agreement  which  is  signed  by  all 
the  parties  but  one,  and  in  order  to  procure 
his  signature  a  material  change  is  made  in 
the  instrument,  becomes  ineffectual  as  to  a 
party  who  had  signed  the  agreement  pre- 
viously but  did  not  know  of  or  consent  to 
the  change.  This  is  not  strictly  an  altera- 
tion of  an  instrument  which  contemplates  a 
completed  contract,  but  rather  constitutes  a 
failure  of  minds  to  meet.  Hershman  v.  Staf- 
ford  iXV.  Va.]   52   S.   E    533. 

57.  Although  a  railroad  is  negligent  in 
not  demanding  surrender  of  bills  of  lading 
on  delivery  of  goods,  nevertheless  where 
such  bills  Tvere  subsequently  altered  and 
then  negotiated  in  due  course,  the  railroad 
company  was  released  from  liability  on  the 
bills  by  tlie  alteration.  Merchants'  Nat. 
Bank  V.  Baltimore,  C.  &  R.  Steamboat  Co. 
[Mi.]  63  A.  108.  A  statement  in  a  bill  of 
lading  that  "any  alteration,  addition,  or  era- 
sure in  the  bill  of  lading,  which  shall  be 
made  without  the  special  notation  hereon  of 
the  agent  of  the  carrier,  sliall  be  void,"  has 
no  reference  to  fraudulent  alterations  after 
having  been  issued  by  carrier;  but  only  to 
unauthorized  alterations  by  persons  on  be- 
half of  the  carrier  at  the  time  of  execution. 
Id. 

58.  Philip  Carey  Mfg.  Co.  v.  Wat.=on  [W. 
Va.]    52   S.  E.   515. 

59.  Hayes  v.  "U'agner.  220  111.  256,  77  N. 
E.  211.  Alterations  made  in  good  faith  in 
expectation  of  a  new  and  different  contract 
and  intended  merely  as  notations  or  memor- 
anda.    Id. 

eo.  Hayes  v.  Wagner,  220  111.  256,  77  N.  E. 
211. 
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left  tlie  indorser's  hand  releases  him,  though  indorsement  was  unqualified.''^  Under 
tlie  Negotiable  Instruments  Law  where  there  are  suspicious  marks  on  a  note  and  the 
jury  finds  that  there  have  been  alterations,  the  note  will  be  avoided  as  to  an  indorser 
unless  made  anterior  to  or  at  the  time  of  indorsement,  or  with  defendant's  consent 
if  sul)sequent  thereto  or  coming  within  statutory  exceptions.''^ 

Exdusion  from  jnrij.^^ — A  material  alteration  apparent  on  the  face  of  the  note 
and  made  after  execution  by  the  parties  to  be  held  without  their  consent  and  with 
the  knowledge  and  consent  of  the  original  payee  excludes  it  from  evidence,"*  and  a 
statute  making  an  exception  to  the  general  rule  that  a  note  materially  altered  after 
delivery  is  inadmissible  in  evidence  except  to  prove  the  alteration,  and  is  wholly 
void  does  not  apply  to  a  note  altered  and  transferred  before  the  act  took  effect  f^  but 
it  is  not  error  to  admit  a  note  in  evidence  and  leave  questions  of  alteration  to  jury, 
where  it  is  not  clearly  apparent  upon  inspection,®^  nor  to  admit  an  instrument  in 
evidence  to  show  the  facts  in  relation  to  its  execution  as  part  of  the  original  trans- 
action and  the  circumstances  of  its  alteration,  where  such  changes  are  claimed  to 
have  been  innocently  made,"'^  nor  an  instrument  whose  alterations  have  been  suffi- 
ciently explained,''^  nor  to  allow  proof  of  the  contents  of  an  unaltered  duplicate  as 
u  basis  for  recovery,  where  one  duplicate  was  innocently  altered.®'' 

§  3.  Curing  or  ratifying  alterations'''^  restricts  the  issues  when  a  note  is  sued 
upon  to  those  presented  by  the  altered  tenor  of  it.'^^ 

§  4.  Pleading,  practice,  and  evidenceP — In  suing  upon  a  note  alleged  to  have 
been  altered,  Imrden  of  proof  is  first  on  plaintiff'  to  show  himself  entitled  to  re- 
cover.'^ After  the  plaintiff  has  made  a  case  and  the  note  is  in  evidence  and  no 
alteration  apparent  from  an  inspection  thereof,  the  burden  of  proving  material  al- 
teration rests  on  defendant,^*  and  material  alteration  having  been  established  by 
the  defense,  the  burden  shifts  back  to  the  plaintiff'  to  prove  legal  justification  there- 


61.  First  Nat.  Bank  v.  Gridley,  98  N.  T. 
S.  445.  Section  116  Neg-.  Inst.  Law,  wliereby 
an  indorser  without  qualification  warrants 
to  an  subsequent  holders  in  due  course,  does 
not  apply  to  fraudulent  chang:es  made  after 
instrument  has  left  indorser's  hands,  espe- 
cially when  considered  in  connection  with 
§  205.  First  Nat.  Bank  v.  Gridley,  98  N.  Y.  S. 
445. 

62.  Neg.  Instr.  Law,  Act.  1901,  §  124,  pro- 
viding that  a  holder  in  dvie  course  may  en- 
force according-  to  original  tenor.  Colonial 
Trust  Co.  of  Reading  v.  Getz,  28  Pa.  Super. 
Ct.  619. 

63.  See   3  C.   L.   157. 

64.  Babcock  v.  Henkle,  117  111.  App.  640. 

65.  Hecht  v.  Shenners  [Wis.]  105  N.  W^ 
309.  Exception  in  favor  of  a  holder  in  due 
course  not  connected  with  alteration,  created 
by  Negotiable  Instrument  Act  (Laws  1899, 
c.  355.  p.  681),  becoming  effective  May  15th, 
1899,  cannot  apply  to  a  note  transferred  to 
plaintiff  on   April  12,   1899.      Id. 

66.  Colonial  Trust  Co.  of  Reading  v.  Getz, 
28  Pa.  Super.  Ct.  619.  By  an  "apparent  al- 
teration" is  not  meant  an  alteration  so  ap- 
parent on  ordinary  inspection  as  to  leave  no 
room  for  doubt  but  merely  such  as  would 
arouse  the  suspicions  of  a  prudent  man.  Id. 
A  note  bearing  some  evidence  on  its  face,  of 
the  date  having  been  scraped  and  Jan.  19 
being  changed  to  Jan.  29,  being  merely 
marks   of  suspicion.      Id. 

67.  Hayes  v.  Wagner,  220  111.  256,  77  N.  E. 
211. 

68.  Sufficient  explsusation:  Shov/ing  that 
the  alterations,  erasures,  and  interlineations 


in  a  lease  existed  at  the  time  It  was  executed 
and  that  the  assignee  received  an  exact  copy 
of  the  original  with  its  alterations  under 
which  he  occupied  leased  premises  and  paid 
rent.  Landt  v.  McCullough,  218  111.  607,  75  N. 
E.  1067.  Proof  that  because  of  defects  in  a 
quitclaim  deed  another  deed  was  executed  on 
a  warranty  deed  form  and  the  erasures  were 
such  merely  as  made  it  conform  to  the  orig- 
quitclalm  deed  sufflciontly  explained  the 
erasures.  Wilder  v.  Aurora,  De  Kalb  &  R. 
Elec.  Traction  Co.,  216  111.  493,  75  N.  E.  194. 
Evidence  that  a  deed  had  been  in  possession 
of  plaintiff  30  years  and  that  certain  erasures 
and  interlineations  were  in  it  at  the  time 
he  received  it  was  a  sufficient  explanation  of 
them.  Bentley  v.  State  [Ala.]  39  So.  649. 
Proof  of  custom  of  altering  the  dates  of  bills 
of  lading  at  time  of  issuance  to  make  them 
conform  to  the  true  date  is  not  admissible 
in  support  of  the  contention  that  an  altera- 
tion of  a  "spent"  bill  fraudulently  made  for 
fraudulent  purposes,  was  authorized.  Mer- 
chants' Nat.  Bank  v.  Baltimore,  C.  &  R. 
Steamboat  Co.    [Md.]    63  A.  108. 

69.  Hayes  v.  Wagner,  220  111.  256.  77  N. 
B.  211. 

70.  See   5   C.   L.   112. 

71.  In  a  suit  to  recover  upon  a  note  as 
altered,  evidence  to  show  that  proceeds  of 
original  note  were  applied  for  benefit  of  de- 
fendant was  irrelevant.  Colonial  Trust  Co. 
of  Reading  v.  Getz,  28  Pa.  Super.  Ct.  619. 

72.  See   5   C.   L.    112. 

73,74.  Merritt  v.  Dewey,  218  III.  599,  75 
N.  E.   1066. 
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for  or  circumstances  not  precluding  vecoYeTyJ°  In  the  absence  of  sucli  explana- 
tion, the  alteration  will  be  presumed  to  have  been  made  by  the  party  producing  the 
agreement  or  with  his  privity  and  fraudulently,  so  far  as  legal  fraud  attaches  to  a 
willful  change  of  an  agreement  by  a  party  thereto.'^  But  a  plaintiff  is  not  bound 
to  anticipate  what  evidence,  as  to  an  alteration  in  a  note  not  apparent  upon  its  face, 
the  defendant  may  offer,''  and  having  made  a  prima  facie  case  and  rested,  he  may 
introduce  evidence  in  rebuttal  as  to  alleged  alterations.''^  The  presumptions  as  to 
the  reality  of  apparent  alterations  and  as  to  whether  an  apparent  alteration  was  con- 
temporaneous with  or  subsequent  to  execution  vary  and  conflict  in  different  courts.''^ 
The  presence  or  absence  of  circumstances  or  appearances  of  suspicion  may  make  a 
prima  facie  case  to  l)e  overcome  by  the  other  party-.^''  An  addition  to  a  note,  bene- 
ficial to  the  holder,  written  in  a  different  style,  may  be  a  cause  for  suspicion,  requir- 
ing explanation,  before  recovery  is  permitted,^^  but  the  substitution  of  a  mereh- 
s}Tionymous  expression,  no  other  word  being  appropriate,  is  not  such  evident  mark 
of  suspicion  as  to  exclude  the  instrument  from  admission  in  evidence.*^  The  ma- 
teriality of  an  alteration  is  a  question  of  law  for  the  court  upon  the  admissilnlitv 
of  the  altered  agreement  in  evidence,^''  but  in  doubtful  cases  it  is  held  that  the 
facts  of  suspicion  or  explanation  should  go  to  the  jury.^*  The  instrument  should 
not  go  to  the  jury  when  there  clearly  are  invalidating  alterations.*^  A  charge  on 
the  privity  of  a  principal  to  an  alteration  by  jiis  agent  and  one  on  the  absence  of 
consent  thereto  by  the  other  party  should  be  put  disjunctively.^*^ 


75.  Merritt  v.  Dewey.  21S  111.  599,  75  N.  E. 
1066.  Where  a  material  alteration  is  shown 
to  have  been  made  after  the  execution  of  the 
agreement,  the  burden  is  on  the  party  pro- 
ducing and  relying  upon  the  agreement  to 
explain  the  alteration  by  showing  that  it 
was  under  circumstancs  rendering  it  lawful. 
Philip  Carey  Mfg.  Co.  v.  Watson  [W.  Va.] 
52  S.  E.  515. 

76.  Philip  Carey  Mfg.  Co.  v.  Watson  [W. 
Va.]   52  S.  E.  515. 

77.  Bunnell  v.  Kintner,  27  Pa.  Super.  Ct. 
605.  Where  judge  rules  that  alterations  in 
a  note  are  not  so  apparent  on  its  face  as  to 
exclude  it  from  evidence,  the  plaintiff  may 
proceed  on  the  theory  that  the  note  is  un- 
altered.    Id. 

78.  Bunnell  v.  Kintner,  27  Pa.  Super.  Ct. 
605. 

79. 


See    2    Am.    &    Eng.    Enc.    Law    [2    ed.] 


80. 


Circumstances  raising  a  presumption 
that  an  alteration  in  an  instrument  is  made 
at  the  time  of  its  execution  may  be  rebutted 
by  other  suspicious  circumstances  raising, 
opposite  presumptions.  Rogers  v.  Page  [C' 
C.  A.]  140  F.  596.  The  fact  that  ink  used 
in  an  alteration  is  darker  than  that  in  the 
body  of  the  instrument  is  a  circumstance 
tending  to  rebut  the  presuinption  that  the 
alteration  was  contemporaneous  with  the  ex- 
ecution of  the  paper.  Id.  So  too  is  the  va- 
riance between  a  pleadihg  setting  up  two  dis- 
tinct mortgages,  one  for  $25,000  and  another 
for  $35,000,  and  the  evidence  establishing 
one  mortgage  only  drawn  originally  to  se- 
cure a  $25,000  note,  altered  to  $.35,000  and  of 
a  different  date  than  that  alleged  in  the  ' 
pleading,  is  a  suspicious  circumstance  rebut-  i 
ting  the  presumption  that  the  alteration  was  i 
made  at  the  time  of  execution.     Id. 

Pnffioienoy    of    proof:       Where    nine    notes  | 
were   all  alike  at  time   of  execution   and   one 
(in    suit)    subsequently   contains    an    erasure  i 


with  a  red  ink  line,  not  evident  in  the  others 
and  three  witnesses  testify  uncontradicted 
that  the  erasure  was  made  after  delivery, 
the  trial  court's  conclusion  that  the  evidence 
was  not  sufficient  to  justify  a  finding  that 
the  note  was  altered  after  execution  and  de- 
livery will  be  reversed.  Hecht  v.  Shenners 
[Wis.]  105  N.  W.  309.  Evidence  held  not  to 
establish  an  alleged  erasure  on  back  of  a 
promissory  note.  Farmers'  &  Merchants' 
Bank  V.  Carlson    [Neb.]   107   N.  W.   1009. 

81.  In  re  Pinkerton's  Estate,  49  Misc.  363, 
99  N.  Y.  S.  492.  Where  body  of  note  appears 
to  be  written  with  soft,  blunt  pencil  and  be- 
low the  signature,  the  words  "Value  re- 
ceived with  interest"  seemed  to  have  been 
written  with  a  hard  sharp-pointed  pencil.   Id. 

82.  Writing  "fourth"  above  word  "quar- 
ter" in  description  in  deed.  Campbell  v. 
Bates    [Ala.]   39   So.    144. 

83.  Philip  Carey  Mfg.  Co.  v.  Watson  [W. 
Va.]  52  S.  E.  515.  An  alteration  of  dates 
in  bills  of  lading.  Merchants'  Nat.  Bank  v. 
Baltimore,  C.  &  R.  Steamboat  Co.  [Md  ]  63 
A.   108. 

84.  The  credibility  of  a  witness,  especially 
where  he  is  an  interested  party,  testifying 
that  a  note  was  not  changed  after  coming 
into  plaintiff's  hands,  should  not  be  with- 
drawn from  the  jury,  even  though  uncontra- 
dicted (Colonial  Trust  Co.  of  Reading  v. 
Getz.  28  Pa.  Super.  Ct.  619);  likewise  al- 
though the  testimony  of  the  holder  of  a  note 
that  his  bookkeeper  made  the  alteration  un- 
authorized, is  uncontradicted,  yet,  as  the  al- 
teration was  in  his  favor,  made  while  the 
note  was  in  his  possession,  it  was  a  question 
for  the  jury  whether  or  not  he  made  the 
alteration  (McDonald  v.  Nalle  [Tex.  Civ. 
App.]    91   S.  W.   632). 

s.-.     See  ante,  §   2. 

So.  An  instruction  that  the  verdict  should 
be  for  the  defendant  if  an  alteration  in  a 
note  was  made  with  the   knowledge  or  con- 
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AMBASSADORS   AND   COBTSULS.W 

AMBiflTJiTT^  AaiENDMENTS,  See  latest  topical  index. 

AMICUS   CURIAE.«8 

Amotion;  Amount  in  Conteoveesy;  Ancient  Documents,  see  latest  topical  index. 

ANIMALS. 


§  1.     Property  in  Animals   (120). 

§  2.  Personal  Injuries  Inflicted  by  Ani- 
mals  (120). 

§  3.  Injuries  to  Propery  by  Animals 
Trespassing-   or   Running-    at    Large    (122). 

g  4.  Liability  for  Killing  or  Injuring  Ani- 
mals  (123). 

§  5.      Contracts  of  Agistment   (123). 


§   6.      E^strays   and    Impounding    (124). 

§  7.  Regulations  as  to  Care,  Keeping  and 
Protection,  and  Health  (125).  Interstate 
Transportation;  Quarantine;  Inspection  (126). 

§   8.      3Iarks   and   Brands    (126). 

§  9.      Cruelty  to   Animals    (126). 

§  10.  Crimes  Against  Property  In  Ani- 
mals  (126). 


§  1.  Property  in  animals.^^ — The  modern  rule  is  that  a  dog  is  a  species  of 
property  recognized  by  law.^°  The  ownership  of  animals  ferae  naturae  is  in  the 
state  in  its  sovereign  capacity,  as  the  representative  and  for  the  benefit  of  all  its 
people  in  common. ^^  No  person  can  acquire  an  absolute  property  in  them/^  but 
persons  lawfully  killing  them  acquire  a  qualified  property  in  the  carcasses."® 

§  2.  PersonM  injuries  inflicted  hij  animals.^* — In  actions  to  recover  damages 
for  injuries  sustained  in  consequence  of  the  kick  or  bite  of  a  vicious  animal,  tlie 
principles  governing  the  ordinary  negligence  action  have  no  application.^^  The 
keeper,  owner,  or  harborer  "^  of  a  domestic  animal,  is  liable  for  personal  injuries 


sent  of  the  plaintiff,  by  his  agent,  and  that 
his  agent  in  making  such  change  -was  acting 
within  the  scope  of  his  authority  and  -with- 
out the  kno-wlelge  or  consent  of  the  defend- 
ants, -^vhile  not  positively  erroneous,  should 
nevertheless  have  been  given  disjunctively 
if  requested  by  tlie  defendants.  McDonald 
v.  Nalle    [Tex.   Civ.  App.]   91   S.  W.   632. 

87.  No  cases  liave  been  found  for  this  sub- 
ject since  the  last  article.     See  5  C.  L.   112. 

S8.  No  cases  have  been  found  for  his  sub- 
ject since  tlie  last  article.     See  5  C.  L.  113. 

89.  See  5  C.  L.  113. 

90.  Dog  registered  under  Acts  Gen. 
Assem.  Feb.  25,  1879  <16  Laws  Del.  p.  68,  c. 
48).  Harrington  v.  Hall  [Del.]  63  A.  875.  Is 
property  -within  the  meaning  of  Rev.  St.  1898, 
§  4427,  punishing  the  -wnllful.  intentional  and 
malicious  poisoning  of  animals.  State  v. 
Coleman,  29  Utah,   417,  82  P.   465. 

91.  State  V.   Niles   [Vt  ]   62  A.   795. 

92.  The  ownership  of  such  animals  is,  at 
most,  a  qualified  one.  State  v.  Niles  [Vt.] 
62  A.   795. 

93.  See  Fish  and  Game  Law,  5  C.  L.  1426. 
Nonresident  who  pays  for  and  obtains  a  li- 
cense from  tlie  state  to  kill  deer,  and  kills 
one.  Acts  1904,  p.  167,  No.  128.  State  v. 
Niles  [Vt.]  62  A.  795.  Acts  1896,  p.  74,  No. 
94,  as  amended  by  Acts  1898,  p.  84,  No.  108, 
for  the  protection  of  deer,  was  repealed  only 
so  far  as  inconsistent  by  Acts  1904,  p.  167, 
No.  128,  providing  for  the  granting  of  hunt- 
ing licenses  to  nonresidents,  and  nonresidents 
must  conform  to  its  provisions  and  are  sub- 
ject   to    its    penalties   and   presumptions.     Id. 

94.  See  5  C.   L.    113. 

95.  Hunter  v.  Metropolitan  Exp.  Co..  98  N, 
T.  S.  234.  Negligence  and  contributory  neg- 
ligence in  the  ordinary  sense  of  those  terms 


are  not  elements.  Malloy  v.  Starin,  99  N.  Y. 
S.   603. 

96.  Gen.  Laws  1896,  c.  Ill,  §  5,  makes  one 
harboring  a  dog  liable  for  all  damages  done 
by  it,  as  if  he  were  the  owner.  Oldham  v. 
Hussey  [R.  I.]  62  A.  377.  One  who  permits 
his  agent  to  keep  a  vicious  dog  on  his  prem- 
ises, knowing  it  to  be  vicious,  is  liable  for 
the  damages  caused  by  it.  Defendant's  por- 
ter kept  a  dog,  which  the  evidence  showed 
was  known  by  defendant  to  be  vicious. 
Barklow  v.  Avery  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  893,  89  S.  W.   417. 

NOTE.  "What  amounts  to  a  keeping  and 
liarfcoring!  Even  at  common  law  one  who 
keeps  or  harbors  a  vicious  dog  knowing  its 
vicious  propensities  seems  to  be  responsible 
for  its  actions,  although  he  is  not  the  owner. 
M'Kone  v.  Wood,  5  C.  &  P.  1;  Bundschuh  v. 
Mayer,  81  Hun  [N.  Y.]  111.  But  now  this 
liability  is  quite  generally  imposed  or  de- 
fined by  statute.  Yet  precisely  what  consti- 
tutes "keeping  or  harboring"  has  been  usually 
left  to  the  courts  to  define.  In  a  few  cases 
the  language  used  by  the  court  would  sus- 
tain the  rule  that  merely  to  permit  the  dog 
to  remain  upon  the  premises  constitutes  a 
"harboring."  Jacobsrjieyer  v.  Poggemoeller, 
47  Mo.  App.  560.  But  the  better  and  gen- 
erally accepted  rule  seems  to  be  that  th^ 
question  is  one  of  fact  for  the  jury,  who  are 
to  decide  it  in  the  light  of  all  the  evidence. 
Whitteniore  v.  Thomas,  153  Mass.  347.  And 
the  test  usually  given  them  is  that  the  do.a 
must  have  been  in  the  possession  or  control 
of  the  defendant  as  a  domestic  animal.  Cum- 
mings  V.  Riley,  52  N.  H.  368.  Or,  if  kept 
by  servants  or  agents,  the  dog  must  be  kept 
in  some  sense  for  the  defendant's  benefit. 
Baker   v.    Kinsey,    38    Cal.    631;    Collingill   v. 
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inflicted  b}^  it  only  when  ho  has  notice  of  its  vicious  traits,""  or  is  negligent,^®  unless 
a  different  rule  is  prescribed  by  statute.^^  In  Louisiana  in  order  to  render  the 
owner  liable  some  negligence  on  his  part  must  be  shown.^  Hence  he  is  not  liable 
when  it  is  shown  that  the  animal  has  always  been  of  kind  temper,  and  has  never 
attempted  to  bite  any  one,  and  has  never  given  occasion  to  suspect  that  it  would 
bite.^  The  burden  of  making  such  showing,  however,  is  on  the  o-umer,  and  in  tlie 
absence  thereof  he  is  presumed  to  have  been  negligent  in  not  restraining  the  animal.^ 
Where  a  servant  is  injured  by  a  vicious  animal  belonging  to  his  master,  the  usual 
rules  as  to  assumption  of  risk  apply.*  The  owner  or  keeper  of  a  wild  animal  is 
chargeable  with  knowledge  of  its  vicious  tendency  and  disposition,  and  is  liable  for 
injuries  inflicted  by  it  without  proof  of  actual  negligence  on  his  part."  One  who, 
with  knowledge  of  an  animal's  evil  propensities,  wantonly  excites  it,  or  voluntarily 
or  unnecessarily  puts  himself  in  its  way,  cannot  recover  for  the  injuries  resultin<y.** 
One  seeking  to  recover  for  an  injury  by  a  domestic  animal  must  allege  '^  and 
prove  the  scienter.^     KnoAvledge  of  viciousness  may  be  implied  from  circumstances,'* 


Haverhin,   12S  Mass.   218. — From  19   Harv.  L. 
R.   463. 

&7.  If  the  owner  has  knowledge  of  the 
viciousness,  he  is  prima  facie  liable  for  in- 
juries done,  without  proof  of  negligence  as 
to  the  manner  of  keeping  the  animal.  Coop- 
er V.  Cushman  [Mass.]  76  N.  E.  461.  One 
keeping  or  harboring  a  dangerous  animal 
with  knowledge  of  its  propensities  incurs  a< 
prima  facie  liability  for  any  injuries  caused 
by  it.  Hunter  v.  Metropolitan  Exp.  Co.,  98 
N.  T.  S.  234.  A  vicious  animal  is  a  nuisance. 
Quigley  v.  Adams  Exp.  Co.,  27  Pa.  Super.  Ct, 
116.  V\^here  the  owner  of  a  vicious  animal 
has  notice  of  his  character,  the  law  imposes 
on  him  the  duty  of  so  keeping  it  as  to  avoid 
injuries  therefrom  and  he  is  chargeable  for 
damages  resulting  from  his  failure  to  do  so. 
Quigley  v.  Adams  Express  Co.,  27  Pa.  Super. 
Ct.  116.'  The  owner,  keeper,  or  harborer  of 
a  vicious  dog,  known  to  bo  such,  must  re- 
strain it,  and  if  he  permits  it  to  run  at  large 
he  is  liable  for  damages  done  by  it.  Bark- 
low  V.  Avery  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.   893,  89  S.  W.  417. 

98.  Where  the  declaration  avers  that  the 
owners,  "well  knownig  the  vicious  and 
treacherous  nature  of  the  horse,  were  grossly 
careless  and  negligent  in  not  informing  the 
plaintiff,"  the  gist  of  the  action  is  the  al- 
leged negligence  and  it  must  be  shown. 
Cooper  V.  Cashman  [Mass.]  76  N.  E.  461. 
W'here  the  OT>'ners  of  a  horse  had  no  reason 
to  suppose  that  the  person  in  charge  of  it 
did  not  know  that  on  a  single  occasion  it 
had  kicked  a  person,  they  could  not  be 
charged  with  negligence  in  not  informing 
him.  Id.  The  keepSng  of  bees  is  recognized 
as  proper  and  beneficial  and  liability  for  in- 
jury done  by  them  rests  on  the  doctrine  of 
negligence.  Petey  Mfg.  Co.  v.  Dryden  [Del.] 
62  A.  1056. 

90.  Gen.  Laws  1896,  c.  Ill,  gives  a  remedy 
to  a  person  who  is  bitten  by  a  dog  upon  a 
highway,  without  reference  to  the  defend- 
a,nt's  knowledge  of  the  dog's  viciousness. 
Oldham  y.  Hussey  [R.  I.]  62  A.  377.  ^^'hiIe 
this  statute  extends  the  owner  or  keeper's 
liability  for  damage  done  in  the  highway,  it 
does  not  impose  any  liability  beyond  that  of 
the  common  law  for  acts  of  a  dog  committed 
within   the  owner  or  keeper's  inclosure.     Id. 

1.     Least    act    of    negligence    by    owner    of 


dog  is  sufficient,  but  some  negligence  must 
be  shown.  The  owner  of  an  animal  is  an- 
swerable for  the  damage  it  causes.  Civ. 
Code,  §  2321.     Bentz  v.  Page   [La.]   39  So.  599. 

2.  Bentz   v.   Page    [La.]    39   So.    599. 

3.  Owner  who  assumes  that  a  strange  dog 
will  not  bite,  and  on  that  assumption  per- 
mits the  beast  to  run  at  large,  is  guilty  of 
some  degree  of  negligence.  Bentz  v.  Page 
[La.]   39  So.  599. 

4.  Under  issues  made  by  the  pleadings 
and  the  circumstances  shown  by  the  evi- 
dence held  that  servant's  lack  of  knowle-lKe 
of  the  viciousness  of  a  horse  was  a  material 
element  of  his  cause  of  action,  which  he  was 
bound  to  prove.  St.  Louis  Nat.  Stock  Yards 
V.  Morris,  116  111.  App.  107. 

5.  If  negligence  is  an  element  at  all,  it  is 
not  so  in  the  ordinary  sense  of  tiie  term, 
but  consists  in  the  act  of  keeping  the  ani- 
mal with  knowledge  of  its  disposition,  which 
knowledge  is  imputable  to  him  as  a  matter 
of  law.  Malloy  v.  Starin,  99  N.  Y.  S.  603. 
Knowledge  of  the  vicious  character  of  a 
bear,  in  the  possession  of  one  who  was  a 
common    carrier,    imputed   to   him.     Id. 

A  common  carrier  holding  a  vicious  ani- 
mal which  it  had  transported,  until  payment 
of  the  freight  charges,  had  it  in  its  keeping 
(Malloy  v.  Starin,  99  N.  Y.  S.  603),  but  it  was 
not  liable  for  injuries  inflicted  by  it  upon 
an  infant,  while  it  was  kept  caged  in  a 
freight  house,  where  the  cage  was  partially 
opened  and  left  so  by  the  owner.     Id. 

6.  Malloy  v.  Starin,  99  N.  Y.  S.  603.  Act 
of  plaintiff  in  such  case  is  deemed  the  proxi- 
mate cause  of  the  injury.  Hunter  v.  Metro- 
politan Exp.  Co.,   98   N.  Y.  S.  234. 

7.  The  plaintiff's  statement  averred  that 
defendant  kne^v  that  tlie  horse  "was  accus- 
tomed to  attack  and  bite  mankind."  Quig- 
ley V.  Adams  Exp.  Co.,  27  Pa.  Super.  Ct.  116. 

8.  Quigley  v.  Adams  Exp.  Co.,  27  Pa. 
Super.  Ct.  116.  Declarations  of  one  purport- 
ing to  be  the  driver  that  the  horse  had  bit- 
ten other  persons  are  insufficient  to  go  to  (he 
jury  on  the  question  of  the  owner's  knowl- 
edge, where  the  declarant  does  not  appear  to 
have  been  present  when  the  biting  occurred 
and  when  he  made  the  statement  some  time 
afterward.  Id.  Evidence  that  a  dog  h.id 
been  seen  to  run  out  and  attack  persons,  had 
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and  the  owner  is  cliargcable  witli  the  knowledge  of  one  to  whom  he  has  committed 
the  care  and  custody  of  the  animal.^** 

§  3.  Injuries  io  property  by  animals  trespassing  or  running  at  large.^^ — At 
common  law  every  man  was  bound  to  keep  his  cattle  within  his  own  inclosure,  and 
failing  thereof  if  they  escaped  and  trespassed  on  another's  lands,  was  liable  for  the 
resulting  damage.^-  But  this  rule  has  been  changed  by  statute  in  many  states  so 
that  the  owner  is  only  liable  in  case  the  stock  trespass  on  lands  enclosed  by  a  lawful 
fence,  or  embraced  in  a  district  in  which  stock  is  by  law  prohibited  from  running 
at  large.^^  In  many  of  the  western  states  the  owner  of  cattle  may  permit  them  to 
rvm  at  large  and  is  not  liable  in  trespass  even  though  they  wander  upon  and  de- 
pasture uninclosed  lands  of  another,^*  it  being  the  duly  of  the  lando^^'ner  to  enclose 
his  land  with  a  fence  sufficient  to  exclude  cattle  of  all  sizes  and  kinds  of  ordinary 
disposition  as  to  breaking  fences.^^  Neither  this  rule  ^®  nor  statutes  requiring  fenc- 
ing, however,  permit  one  to  willfully  and  knowingly  drive  his  cattle  upon  the  un- 
inclosed premises  of  another  without  his  consent.^^     Nor  can  one  unlawfully  fenc- 


snapped  at  witnesses  and  had  torn  a  woman's 
dress,  some  of  which  things  liad  been  done 
in  defendant's  presence,  held  sufficient  to 
apprise  him  that  the  dog  was  liliely  to  bite 
persons  on  the  highway.  Fitzgerald  v.  War- 
holy,  109  App.  Div.  606,  96  N.  T.  S.  243.  Evi- 
dence offered  specifically  to  prove  that  the 
dog  attacked  the  witness  before  plaintiff  was 
bitten,  and  that  the  defendant  had  notice 
thereof  was  properly  stricken  out,  where  the 
witness  was  unable  to  fix  the  time  when  it 
was  done,  so  as  to  charge  defendant  with 
notice.  Deitrich  v.  Kettering,  212  Pa.  356, 
61  A.  927.  And  where  evidence  so  specifi- 
cally offered  was  properly  stricken  out  as 
not  coming  up  to  the  offer  under  which  it 
was  admitted,  it  could  not  be  maintained 
that  such  evidence  was  admissible  to  prove 
the  dog's  general  behavior,  it  not  having 
been  offered  for  that  purpose.      Id. 

O.  Evidence  that  defendant  frequently 
kept  his  horse  muzzled  implied  knowledge  of 
Its  viciousness.  Poland  v.  Minshall,  96  N.  Y. 
S.  200. 

10.  Owner  of  a  dog  held  cliargeable  with 
the  knowledge  of  his  brother,  to  whose  cus- 
tody the  dog  was  committed,  as  to  its  vicious 
character,  although  such  knowledge  was  not 
communicated  to  the  owner.  Soronen  v.  Von 
Pustau,  98  N.  Y.  S.  431.  And  the  statements 
of  such  brother,  tending  to  show  such 
knowledge,  were  admissible  in   evidence.    Id. 

11.  See  5  C.  L.  115. 

12.  Ryall  v.  Allen    [Ala.]   3S  So.   851. 

13.  The  common-law  rule  does  not  pre- 
vail in  Alabama,  but  he  who  seeks  protec- 
tion against  animals  running  at  large  must 
inclose  against  them  by  a  lawful  fence.  Ry- 
all, v.  Allen  [Ala.]  38  So.  851.  And  if  stock 
trespasses  on  lands  so  inclosed,  or  embraced 
In  a  district  where  stock  is  prohibited  from 
running  at  large,  the  owner  is  lialjle  for  the 
damages,  and  for  double  damages  for  each 
trespass  after  the  first.  Code  1896,  §  2115. 
Id.  In  Kansas  the  general  fence  law  of 
1868  (Gen.  St.  1901,  c.  40)  relieves  owner 
from  liability  except  for  trespasses  commit- 
ted on  lands  inclosed  with  the  legal  fence 
therein  described.  Missouri  Pac.  R.  Co.  v. 
Olden  [Kan.]  83  P.  25.  But  where  the  herd 
law  of  1872  (Laws  1S72,  p.  384,  c,  193)  is 
adopted,   it  operates  as  a   re-adoption   of  the 


common-law    rule    of    liability   and    the    gen- 
eral fence   law   has    no   application.     Id. 

14.  Healy  v.  Smith  [Wyo.]  83  P.  583;  Mus- 
selshell Cattle  Co.  V.  Woolfolk  [Mont.]  85  P. 
874.  Under  the  laws  of  Idaho,  live  stock, 
with  certain  exceptions,  may  run  at  large 
and  graze  upon  any  uninclosed  lands  of  the 
state,  and  it  w^ill  not  amount  to  an  action- 
able trespass  against  their  owner.  Swanson 
V.  Groat  [Idaho]  85  P.  384.  Lands  not  sep- 
aranted  by  fences  from  government  lands  are 
regarded  as  uninclosed  lands,  as  to  the 
straying  thereon  of  cattle  from  adjoining 
lands.  Hardman  v.  King  [Wyo.]  85  P.  382. 
Where  cattle  so  stray  upon  uninclosed  lands, 
it  is  not  an  actionable  trespass  for  the 
owner   to   drive   them    therefrom.     Id. 

15.  In  Texas  the  owner  of  cattle,  herding 
them  just  outside  of  another's  pasture,  was 
held  not  liable  for  their  trespassing  after 
breaking  througli  the  fence,  unless  they  were 
breachy,  there  being  very  slight  evidence, 
if  any,  that  defendant  "knew  and  intended" 
that  the  cattle  would  break  down  the  fence 
and  enter  the  pasture.  Moore  v.  Pierson 
[Tex.  Civ.  App.]  93  S.  "^^  1007.  Where 
plaintiff  testified  that  he  had  a  good  fence 
in  good  repair,  it  was  proper  to  exclude  his 
further  testimony  that  tiie  fence  was  suffi- 
cient to  turn  and  keep  out  all  ordinary  cat- 
tle of   different   kinds.     Id. 

16.  Healy  v.  Smith  [Wyo.]  83  P.  583.  Is 
liable  in  trespass  if  he  willfully,  deliberately, 
and  knowingly  drives  them  on  such  land  and 
holds,  herds,  and  grazes  them  there  over  the 
owner's  protests  and  objections.  Swanson  v. 
Groat  [Idaho]  85  P.  384.  One  who  know- 
ingly and  willfully  permits  sheep  to  be 
herded  on  lands  of  another,  and  to  depasture 
tiie  same.  Musselshell  Cattle  Co.  v.  Wool- 
folk  [Mont.]  85  P.  874.  Where  defendant 
willfully  drove  his  cattle  upon  another's 
land,  consuming  the  grass  and  water  need- 
ful for  plaintiff's  cattle,  and  threatened  to 
continue  such  acts,  on  account  of  the  im- 
possibility of  accurately  estimating  the  dam- 
ages in  money,  and  to  prevent  a  multiplicity 
of  suits,  the  enjoining  of  further  trespasses 
was  justified.     Id. 

17.  Sess.  Laws  1885,  p.  229,  authorizing 
a  recovery  for  injuries  by  animals  breaking 
through  a  lawful   fence,   does  not  preclude  a 
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ing  public  land  for  the  purpose  of  pasturing  stock  thereon  recover  damages  for  the 
depasturing  of  the  land  br  another  and  the  con  sequential  injur}-  wrought  by  his 
being  compelled  to  pasture  his  stock  upon  the  public  range/^  or  obtain  an  injunction 
restraining  the  continuance  of  such  depasturing/^  One  may  rightfully  drive  cattle 
along  the  public  highway,-"  and  if,  without  fault  on  his  part,  and  owing  to, a  lack 
of  inter\'ening  fences,  they  run  therefrom  into  adjacent  lands,  or  lands  not  abutting 
on  such  highway,  is  not  liable  for  the  residting  damage,  provided  he  makes  fresh 
pursuit  and  uses  all  proper  endeavors  to  drive  them  back.-^  The  liability  of  the 
owner  of  cattle  for  damage  done  by  them  may  sometimes  depend  upon  contract  re- 
lations.-- Liability  for  injury  done  by  bees  to  property  rests  on  the  doctrine  of 
negligence,-^  and  trespass  quare  clausum  fregit  will  not  lie  therefor.-* 

§  4.  Liahility  for  hUling  or  injuring  animals.-^' — One  imlawfully  killing  a  dog- 
duly  registered  according  to  law  is  liable  to  its  owner  for  its  value.^^  So,  too,  one 
negligenth'  killing  the  animal  of  another  is  liable,^'  though  it  was  running  at  large 
in  violation  of  law.-^  One  may  not  maliciously  injure  or  kill  a  dog  for  a  mere  tres- 
pai5s  on  his  premises,-^  though  he  has  posted  a  notice  against  such  trespassing,^" 
but  may  do  so  where  it  is  killing  his  fowls  on  his  premises.^^  A  bailee  who  negli- 
gently injures  an  animal  in  his  possession  is  liable  to  the  owner. ^^  Railroad  com- 
panies are  liable  for  injuries  to  animals  on  their  rights  of  way,  where  they  are  not 
fenced  or  guarded  as  required  by  statute.'^ 

§  5.  Contracts  of  agistment.^^ — WTiere  one  agrees  to  pasture  a  certain  number 
of  cattle  at  a  specified  price  per  head,  and  not  to  put  any  other  cattle  in  his  pasture 
except  certain  of  his  own,  there  is  an  implied  provision  that  he  will  not  overstock 
such  pasture  and  will  keep  the  fences  in  a  reasonably  safe  condition,"^  and  the  fact 
that  no  definite  term  for  the  duration  of  the  contract  is  fixed  does  not  preclude  a  re- 
covery for  damages  sustained  during  its  continuance.^^  In  an  action  for  damages 
for  failure  to  furnish  cattle  received  under  a  contract  of  pasturage  \\ii\i  sufficient 
water,  evidence  of  results  obtained  in  another  pasture  under  similar  conditions,  but 
where  there  was  plenty  of  water,  is  admissible.^^     Statutes  in  some  states  give  a  lien 


recovery  for  a  willful  trespass  for  driving 
sheep  upon  another's  uninclosed  land  and 
contrary  to  his  warning.  Bell  v.  Gonzales 
[Colo.]    83   P.    639. 

18.  Title  to  land  is  in  Federal  government 
and  it  alone  may  sue  for  injuries  to  it. 
Clemmons   v.   Gillette    [Mont.]    83   P.    879. 

19.  Cannot  call  on  equity  to  prevent  an- 
other from  trespassing  on  him,  by  the  pas- 
turing of  cattle.  Clemmons  v.  Gillette 
[Mont.]   83   P.   879. 

20,21.     ^Vood  v.  Snider,   95   N.   Y.  S.   508. 

22.  Defendant  held  liable  for  damage  done 
to  plaintiff's  crops  by  cattle,  under  his  agree- 
ment to  protect  the  crop  from  such  injury, 
Vv'hile  the  plaintiff  was  cultivating  defend- 
ant's land  as  tenant.  Gloor  &  Co.  v.  West 
[Tex.  Civ.  App.]  89  S.  W.  783.  In  an  action 
for  damages  under  such  an  agreement  it  was 
not  necessary  to  charge  that  it  was  the  ten- 
ant's duty  to  keep  the  fences  in  repair  and 
protect  himself  against  trespasses  by  stock. 
Id. 

23.  See  note,  5  C.  L.  114,  n.  72.  Petey 
Mfg.  Co.  V.  Dryden   [Del.]   62  A.   1056. 

24.  Petey  Mfg.  Co.  v.  Dryden  [Del.]  62  A. 
1056. 

25.  See  5  C.  L.  116. 

20.  Harrington  v.  Hall  [Del.]  63  A.  875. 
Act  of  defendant's  son  in  shooting  dog  un- 
der general  or  special  direction  of  defend- 
ant held  the  act  of  the  latter.     Id. 


27.  Evidence  held  to  sustain  a  finding 
that  defendant  was  not  negligent  in  killing 
plaintiff's  dog.  V\'allace  v.  North  Ala.  Trac- 
tion Co.   [Ala.]    40  So.  89. 

28.  One  who  unlawfully  permits  an  ani- 
mal to  run  at  large  in  the  streets  of  a  city 
may  recover  for  its  deatli,  caused  by  the 
negligence  of  another  just  prior  to  discov- 
ering the  animal  in  tlie  street,  though  there 
was  no  negligence  after  such  discovery. 
Tlie  animal  w^as  run  into  by  defendant's  de- 
livery wagon  and  killed.  Bnsley  Mercantile 
Co.  V.  Otwell   [Ala.]   38  So.  839. 

29,30.  Harrington  V.  Hall  [Del.]  63  A. 
875. 

31.  For  killing  his  turkeys.  Harrington 
V.  Hall   [Del.]   63  A.  875. 

32.  Allegations  of  carelessness  and  negli- 
gence in  a  complaint  for  suffering  a  horse  to 
run  away  and  kill  himself  held  too  general 
to  withstand  a  special  demurrer,  and  evi- 
dence insufficient  to  support  the  verdict  for 
plaintiff.  Stewart  v.  Greene  [Ga.]  53  S.  E. 
450. 

33.  See  Railroads,  6  C.  L.  119  4. 

34.  See  5  C.  L.  117. 

35,36.  Wallis  &  Co.  V.  Wallace  [Tex.  Civ. 
App.]   92  S.  W.  43. 

37.  Tuttle  V.  Moody  [Tex.  Civ.  App.]  94  S. 
W.   134. 
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to  persons  feeding  and  pasturing  horses.^^  An  o^vner  who  makes  a  contract  with 
a  tenant  in  possession  to  pasture  his  cattle  and  inti'usts  them  to  his  charge,  is  not 
liable  for  the  tenant's  wrongfully  turning  them  upon  the  demised  premises,^^ 

§  6.  Estraijs  and  irnp-junJing.'^'^  The  legislature  may  pass  general  laws  re- 
straining animals  from  running  at  large,*^  and  municipalities  generally  are  author- 
ized to  restrain  their  running  at  large  within  the  corporate  limits.*^  In  many  states 
an  estray  can  be  taken  up  as  such  only  when  found  in  the  vicinity  of  the  residence 
of  the  person  so  taking  it."^^  One  who  claims  a  lien  upon  an  animal  as  an  estray 
must  show  a  full  and  strict  compliance  with  all  the  requirements  of  the  statute 
giving  such  lien  ;**  and  forfeits  his  lien,  if  he  refuses  to  surrender  such  animal  to  one 
furnishing  the  statutory  proof  of  ownei"ship.*^  The  right  to  take  into  possession 
and  keep  trespassing  animals  until  the  damages  and  reasonable  charges  are  paid  is 
predicated  upon  their  breaking  through  a  good  and  lawful  division  fence,  in  good 
repair.''^  The  statute  of  Kentucky,  prohibiting  cattle  from  running  at  large  and 
giving  a  lien  thereon  for  trespass,  does  not  authorize  one  to  hold  them  until  the 
damages  are  paid,*'  but  he  must  enforce  such  lien  by  action  like  any  other  lien- 
holder;*^  and  he  cannot  set  up  his  damages  as  a  counterclaim  in  an  action  by  the 
owner  to  recover  possession  of  the  animals.*® 

38.  In  California  a  person  feeding  and 
pasturing-  horses  is  entitled  to  the  statutory 
lien  therefor,  although  he  was  not  engag-ed 
in  the  general  business  of  pasturing-  stock. 
Under  Civ.  Code,  §  3051.  Seale  v.  McCarty 
[Cal.]   82  P.  845. 

39.  Mott  V.  Scott  [Colo.]   S3  P.  779. 

40.  See  5  C.  L.   118. 

41.  Rev.  St.  1S79,  c,  159,  for  restraining- 
s-vvine  from  running  at  large,  -was  repealed 
by  act  Mar.  27,  1883  (Laws  1883,  p.  26),  for 
the  restraining  of  domestic  animals,  the 
later  act  being  intended  to  cover  the  entire 
subject.  Gumm  v.  Jones,  115  Mo.  App.  597, 
92  S.  W.  169.  Act  May  23,  1901  (Kirby's  Dig. 
§  5450),  relative  to  the  prevention  of  ani- 
mals running  at  large  in  first  and  second 
class  cities  and  incorporated  towns,  did  not 
repeal  Act  Apr.  20,  1895  (Kirby's  Dig.  § 
5451),  prescribing  the  procedure  in  case  ani- 
mals are  impounded,  etc.  Town  of  Benton 
V.  V\"illis  [Ark.]  88  S.  'W.  1000.  Ky.  St.  1903, 
c.  122,  authorizing  rural  communities  to 
adopt  a  stock  law  by  vote  did  not  directly 
or  by  implication  alter,  amend,  or  repeal  the 
various  city  ciiarters  previously  enacted. 
City  of  Paducah  v.  Ragsdale  [Ky.]  92  S.  W. 
13- 

43.  Ordinance  providing  for  the  restrain- 
ing upon  tlie  owner's  premises  of  certain 
domestic  animals,  "within  the  limits  of  the 
town,"  and  for  the  impounding  of  such 
as  were  found  running  at  large  tlierein, 
held  not  to  apply  to  animals  running  at 
large  on  the  common  range  outside  of  the 
city,  but  straying  -within  the  city  limits. 
City  of  Red  Lodge  v.  Maryott  [Mont.]  S3  P. 
485.  Ky.  St.  1903,  §  3058,  subsec.  12,  gives 
cities  power  to  regulate  or  prohibit  the  run- 
ning at  large  of  cattle.  City  of  Paducali  v. 
Ragsdale  [Ky.]  92  S.  W.  13.  The  various 
sections  of  the  Paducah  city  ordinance  pro- 
hibiting the  running  at  large  of  certain  ani- 
mals are  all  germane  to  the  subject  and  not 
more  than  one  subject  is  embraced  tlierein. 
Id.  It  is  no  objection  to  the  validity  of  an 
ordinance  prohibiting  the  allowing  of  ani- 
mals to  run  at  large,  that  it  requires  the 
owner  to  prove  his  innocence  or  suffer  a  fine, 
the    plea    of    not    guilty    putting    the    burden 


upon  the  prosecution  to  show  guilt  beyond 
a  reasonable  douljt.  Id.  An  ordinance  against 
allowing  animals  to  run  at  large,  which  au- 
thorizes proceedings  in  rem,  does  not  de- 
prive the  owner  of  property  without  due 
process  of  law,  especially  where  tlie  owner 
is  given  a  day  in  court.  Id.  It  is  no  objec- 
tion to  the  validity  of  such  ordinance  that  it 
provides  for  no  appeal  by  the  property 
owner.  Id  Acts  1905,  p.  670,  c.  316,  amend- 
ing the  small  stock  law  of  1903  (Acts  1903, 
p.  408,  c.  177)  so  as  to  be  in  force  only  in 
counties  adopting  it  by  a  majority  vote,  con- 
strued and  held  not  unconstitutional  as  sus- 
pending the  operation  of  the  general  act  of 
1903  in  violation  of  Const,  art.  11,  §  8. 
Wright  V.  Cunningham  [Tenn.]  91  S.  'W.  293. 
But  the  act  of  1905  is  unconstitutional,  as 
the  legislature  cannot  pass  an  act  to  become 
effective  only  on  the  contingency  of  a  favor- 
able vote  of  the  people.     Id. 

43.  Two  miles  out  in  the  country  is  not 
"in  the  vicinity  of"  a  person's  residence  in 
the  town.  Mills  v.  Fortune  [N.  D.]  105  N. 
W.  235. 

44.  Rev.  Codes  1899,  §§  1571-1584.  Mills 
V.  Fortune  [N.  D.]  105  N.  "U''.  235.  Otherwise 
he  is  a  mere  trespasser  and  can  claim  no 
lien  for  compensation.  Id.  The  demand  for 
appraisement  required  by  §  1578,  Rev.  Codes 
1899,  must  be  made  within  a  reasonable  time 
after  the  taking  up  of  the  estray.     Id. 

45.  No  other  proofs  of  ownership  can  be 
demanded  of  the  claimant  than  what  the 
statute  prescribes  as  sufficient  (Rev.  Codes 
1899,  §  1575)  and  an  arbitrary  refusal  to  de- 
liver the  estray  without  further  proofs 
worked  a  forfeiture  of  the  estray  lien.  Mills 
V.  Fortune  [N.  D.]   105  X.  '^^  235. 

46.  Krahn  v.  Bickford,  118  111.  App.  511. 
TVhere  defendant  locked  up  plaintiff's  cow 
and  refused  to  turn  her  out,  until  plaintiff 
paid  damages,  but  afterwards  made  a  settle- 
ment with  plaintiff  and  turned  the  cow  out, 
defendant  was  not  liable  for  tlie  value  of  the 
cow.      Stout  v.  Fultz   [Mo.  App.]   93  S.  "U^  919. 

47.  Ky,  St.  1903,  §  4646.  Linn  v.  Hagan's 
Adm'r  [Ky.]   92  S.  W.  11. 

48,49.  Linn  v.  Hagan's  Adm'r  [Ky.]  92  S. 
W.  11. 
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§  ~.  Rcgulalions  as  to  care,  Iceeping  and  protection,  and  health?" — Statutes  in 
many  states  provide  for  the  inspection  '"^  and  quarantine  of  live  stock  by  state  offi- 
cers.^- The  legislature  may  confer  power  upon  the  proper  state  aurhorities  to  make 
necessary  regulations.^"  The  action  of  the  state  live  stock  inspector  of  Tennessee, 
in  slaughtering  an}'  diseased  animal  when  the  public  safety  demands  it,  is  unques- 
tionable in  any  subsequent  proceeding,^*  but  the  action  of  the  commissioners  ap- 
poijited  to  determine  th-e  animal's  value  is  judicial  in  its  nature  and  may  l>e  reviewed 
by  certiorari  to  the  circuit  court.^!  The  statutes  of  Alabama  provide  for  special 
elections  for  the  purpose  of  adopting-  stock  laws.^'''  In  a  civil  action  for  damages 
under  the  Idaho  statute  for  permitting  sheep  infected  with  a  contagious  disease  to 
run  at  large,  scienter  need  not  be  alleged  or  proven  where  carelessness  or  negligence 
is  averred.'"  In  some  states  public  officers  are  authorized  to  kill  dogs  not  provided 
with  collars  as  prescribed  by  law.^*  In  such  case  the  good  faith  of  the  owner  in 
failing  to  comply  with  the  statutes  is  immaterial  ;^^  and  it  is  also  immaterial  that 
tlie  person  killing  the  dog  did  so  for  another  reason  than  the  statutory  one.*'°  In 
<  others  dogs  which  habitually  pursue  deer  may  be  killed  by  anyone."^ 


5«L     See  5  C.  L.  118. 

.-1.  The  act  of  1905  (Sess.  Laws  1905.  p. 
.5S1,  abolishes  the  offices  of  sheep  inspector 
and  deputies  and  creates  in  their  place  the 
offices  of  state  veterinary  surgeon,  assist- 
ants and  inspectors,  repealing  tlie  act  of 
1901  fSess.  L,aws  1901.  p.  142).  Noble  v.  Bra- 
gaw   [Idaho]  65  P.  9-03. 

K2,  Laws  1901,  p.  662,  c.  479,  §  4.  subsec. 
\x  authorizes  the  commissioner  of  agricul- 
ture to  co-operate  with  the  United  States 
department  of  agriculture  in  establishing 
cattle  districts  and  quarantine  lines,  and  the 
court  of  North  Carolina  will  take  judicial 
cognizance  of  the  rules  and  regulations  of 
the  Federal  department  concerning  cattle 
transportation.  State  v.  Southern  R.  Co.  [N. 
C]  54  S.   E.  294. 

53.  Laws  1901,  p.  662.  c.  479,  §  4,  subsec. 
b.  authorizing  the  commissioner  of  agri- 
culture, with  the  consent  of  the  board  of 
agriculture,  to  establish  and  maintain  cattle 
districts  and  quara'Htine  lines  to  prevent  the 
infection  of  rattle,  conferred  power  to  make 
regulations  for  the  transportation  of  cattle 
vi'ithin  the  state.  State  v.  Soutliern  R.  Co. 
[N.  C]  54  S.  E.  2&4.  That  act  was  not  un- 
constitutional as  an  unwarranted  delegation 
of  legislative  power  to  the  board  of  agri- 
culture, which  is  a  branch  of  th«  executive 
department.      Id. 

54.  Acts  1901.  p.  283,  c.  156.  Lewis  v. 
Shelby  County  [Tenn.]   92  S.  W.  1098. 

55.  Lewis  v.  Shelby  County  [Tenn.]  92  S. 
W.  1098. 

56.  General  Stock  Law  (Acts  1903.  p.  431) 
did  not  repeal  Acts  1886-87,  p.  739,  authoriz- 
ing the  commissioners'  court  of  Henry,  Pick- 
ens and  Dale  counties  to  establisli  or  abol- 
ish the  distri^rts  in  which  live  stock  may  be 
prevented  from  running  at  large.  Mosely  v. 
Hudson  [Ala.]  40  So.  217.  Loc.  Acts  1900-01, 
p.  1800.  provides  for  a  stoc4f  law  election  in 
an  entire  county,  whereupon  sucli  law  may 
be  established  in  any  precinct  where  there 
is  a  majority  therefor.  Acts  1903,  p.  481, 
provides  for  such  election  in  any  precinct 
and  further  provides  that  it  shall  not  repeal 
any  local  law  previously  enacted.  Held  that 
both  the  local  and  the  general  law  may  be 
given  operation  in  the  same  county.  Phil- 
lips V.  Bj^num  [Ala.]  39  So.  911.  A  precinct 
is    the    unit    fixed    for    a    stock    law    election 


(Commissioners'  CM.  Blount  County  v.  John- 
son [Ala.]  3fl  So.  910),  and  such  an  election 
held  for  a  subdivision  of  a  precinct  is  void 
(Phillips  V.  Bynum  [Ala.]  39  So.  911).  Un- 
der Acts  1903,  p.  431,  a  stock  law  election, 
heM  pursuant  to  a  petition  describing  the 
territory  to  be  covered  by  the  election,  by 
metes  5nd  bounds,  and  failing  to  show 
wliether  it  Included  an  entire  precinct  or 
not,  and  where  the  commissioners'  court  de- 
clared the  result  as  In  that  part  of  the  pre- 
cinct described  in  the  petition,  was  void. 
Commissioners'  Ct.  of  Blount  County  v.  John- 
son [Ala.]  35  So.  91€.  The  term  "subdivi- 
sion" in  §  16  of  the  Stock  Law  Act  (Acts 
1903,  p.  432),  means  a  subdivision  already 
existing  and  definitely  fixed,  so  that  the 
commissioners'  court  of  a  county  could  not 
order  an  election  for  the  disestablishment  of 
an  existing  stock  law  in  a  precinct  where  it 
affected  only  a  portion  thereof.  Caudle  v. 
Talladega  County  Court  Com'rs  [Ala.]  39  So. 
307.  A  petition  for  a  mandamus  to  compel 
county  commissioners  to  order  an  election  to 
repeal  "existing  stock  law  or  stock  laws," 
without  showing  what  law,  or  that  any 
stock  law  actually  existed  in  the  precinct, 
was  bad.  State  v.  Lovejoy  [Ala.]  39  So.  126. 
It  was  also  bad  in  showing  that  the  stock 
district  was  only  part  of  a  precinct  when  an 
election  in  the  entire  precinct  was  praved 
for.     Id. 

57.  Under  Sess.  Laws  1901.  p.  151,  §§  21, 
23.  North  v.  V\'x>odland  [Idaho]  85  P.  215. 
A  complaint  under  that  act  tliat  alleges  that 
the  injury  was  the  result  of  the  careless  and 
negligent  acts  of  the  defendant  is  sufficient. 
Id. 

aS.  Rev.  Laws,  e.  102,  §§  128,  143.  Moare 
V.  Mills  [Mass.]  77  N.  E.  638.  When  it  can 
be  done  ■without  the  commission  of  a  tres- 
pass.    Id. 

59.  Rev.  Laws,  c.  102,  §  143,  authorizes 
sucli  killing,  unless  the  dog  has  a  collar 
marked  ■with  the  ow^ner's  name  and  regis- 
tered number  (§  128).  Held  that  the  killing 
was  justified,  where  the  collar  did  not  bear 
such  number,  although  the  owner  had  acted 
in  good  faith,  understanding  that  the  dog 
■would  have  the  same  mumlier  as  another 
that   had  died.      Moore  v.   Mills   [Ma.-ss.]   77  N. 

E.  •ess. 

e«.     Moore  v.  Mills    [Mass.]   77  X.  E.   G38. 
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Interstate  transportation;  quarantine;  inspect  ion. '^^  Statutes  in  some  states 
impose  a  penalty  upon  nonresidents  driving  stock  into  the  state  and  permitting  them 
to  run  at  large.*^^  The  importation  of  Texas  cattle  into  Kentucky  is  forbidden  dur- 
ing certain  months.^* 

§  8.  Maries  and  hrands.'^^ — Branded  animals  belong  prima  facie  to  the  regis- 
tered owner  of  the  brand,*"^  and  certified  copies  of  the  brand  record  are  admissible  in 
evidence  to  show  ownership."''  The  usual  contract  rules  apply  to  contracts  for  the 
sale  of  brands. °* 

§  9.     Cruelty  to  animals.'^^ 

§  10.  Crimes  against  property  in  animals.'^ — It  is  generally  made  a  crime  to 
willfully  kill  the  animals  of  another.''^  The  presumption  is  that  the  killing  of  a 
dog  by  a  public  officer  was  legal  rather  than  illegal.''^  Theft  of  animals  is  either 
covered  by  the  general  law  of  larceny  or  by  statutory  crimes  of  the  same  nature.''^ 


ANNUITIES.'* 


An  annuity  is  a  grant  of  a  stated  sum  of  money  payable  at  the  expiration  of 
fixed  consecutive  periods,  for  a  definite  term  or  for  life.'^  The  essential  element 
is  the  certainty  of  the  amount  to  be  paid  periodically  at  a  certain  rate  per  annum 
or  in  a  certain  aggregate  annual  amount,  and  it  is  immaterial  that  the  periods  for 


61.  Act  June  27,  1S83  (P.  L.  163).  Com- 
monwealth V.  Frederick,  27  Pa.  Super.  Ct. 
228. 

62.  See  5  C.  L.   119. 

63.  Under  Code  §  2319,  one  who  owns  in 
a  county  any  estate  in  land  for  one  year,  or 
other  higher  estate,  is  exempted  from  cer- 
tain forfeitures  imposed  upon  nonresidents 
for  stock  driven  within  the  state  and  suf- 
fered to  range  at  large.  Rose  v.  Davis  [N. 
C]  52  S.  E.  780.  Good  faith,  or  a  bona  nde 
claiin  of  a  nonresident  to  title,  does  not  bring 
him  within  the  exception.     Id. 

64.  Under  St.  1903,  §  1331,  prohibiting  the 
bringing  of  Texas  cattle  "into  this  sttite," 
during  certain  months,  an  indictment  was 
insufficient  in  that  it  failed  to  charge  that 
the  cattle  were  brought  "into  this  state"  by 
defendant.  Commonwealth  v.  Illinois  Cent. 
R.  Co.   [Ky.]   90  S.  W.   273. 

65.  See  5  C.  L.  120. 

66.  Burden  is  on  another  claiming  to  own 
them  under  a  contract  to  establish  that  fact 
by  a  preponderance  of  the  evidence.  Bel- 
knap V.  Belknap  [S.  D.]  107  N.  W.  692. 

67.  On  a  trial  for  the  larceny  of  an  ani- 
mal, a  certified  copy  of  a  brand  taken  from 
the  county  records  showing  the  ownership  of 
the  brand  found  on  the  animal  killed.  Sea- 
born V.  State  [Tex.  Cr.  App.]  90  S.,  W.  649. 

68.  Where  defendant  sold  his  brand  to 
plaintiff,  with  his  horses  on  the  range,  and 
plaintiff  was  to  be  the  judge,  plaintiff  could 
not  act  arbitarily  in  determining  that  an 
animal  did  not  belong  to  defendant.  Bel- 
knap V.  Belknap  [S.  D.]  107  N.  W.  692. 
Where  defendant  in  an  action  in  claim  and 
delivery  claimed  that  a  certain  mare  was 
one  owned  and  branded  by  him  before  the 
sale  of  his  brand  to  plaintiff,  it  was  compe- 
tent for  him  to  show  that  the  animal  was 
old  enough  to  have  been  branded  at  such 
time.     Id. 

69,70.     See  5  C.  L.  120. 

71.  The  ■word  "willfully"  in  the  penal 
statute  of  Pennsylvania  relative  to  the  kill- 
ing of  domestic  animals  is  synonymous  with 
"intentionally."     Act  Apr.  24,   1903,  P.  L..  296. 


Commonwealth  v.  Frederick,  27  Pa.  Super. 
Ct.  228.  A  person  who  wantonly,  and  with- 
out apparent  necessity,  kills  the  dog  of  an- 
other that  goes  into  his  pasture  and  fright- 
ens his  stock,  without  making  any  effort  to 
prevent  the  dog  from  running  after  the 
stock,  is  criminally  liable  therefor  under 
Pen.  Code,  art.  786.  Brookreson  v.  State 
[Tex.  Cr.  App.]  93  S.  W.  725.  A  dog  has 
rights,  and  cannot  be  wantonly,  and  without 
apparent  necessity,  killed  for  going  into  a 
pasture  and  frightening  cattle,  without  any 
effort  on  the  part  of  the  owner  to  prevent 
its  injuring  the  stock.  Id.  Evidence  insuf- 
ficient to  sustain  conviction  for  killing  a 
mule  with  intent  to  injure  the  owner.  Nich- 
olson V.  State  [Tex.  Cr.  App.]  90  S.  W.  1011. 
Rev.  St.  1898,  §  4427,  provides  for  the  pun- 
ishment of  persons  willfully,  unlavi'fully  and 
maliciously  administering  poison  to  anoth- 
er's animal.  State  v.  Coleman,  29  Utah,  417, 
82  P.  465.  Malice  may  be  implied  from  the 
willful  and  intentional  killing.  Id.  Al- 
though the  owner  of  a  dog  poisoned  was  un- 
known to  defendant,  a  finding  that  the  act 
was  malicious  is  not  thereby  precluded.  Id. 
Evidence  tending  to  show  that  a  dog  prior 
to  its  killing  had  bitten  defendant's  boy  did 
not  authorize  a  charge  that  the  killing  was 
not  malicious  but  only  for  the  purpose  of 
preventing  similar  attacks.     Id. 

72.  Where  an  officer  in  the  employ  of  the 
commissioner  of  forestry  was  prosecuted  for 
willfullly  and  maliciously  killing  a  dog  and 
the  evidence  showed  that  he  had  heard  of 
the  character  of  the  animal  as  a  deer  dog 
and  killed  him  3  miles  from  the  owner's  resi- 
dence and  not  in  company  with  his  master, 
it  was  error  to  place  upon  defendant  the 
burden  of  disproving  malice.  Commonwealth 
v.  Frederick,  27  Pa.  Super.  Ct.  228. 

73.  See  Larceny,   6  C.  L.    402. 

74.  See  5  C.  L.  121.  See  3  C.  L.  165,  166. 
Where  will  be  found  notes  on  form  of  in- 
strument required,  and  apportionment  of  an- 
nuities.     See,   also,  WHlls,   §   5  D,  6  C.  L.   1929. 

75,76.  Peck  v.  Kinney  [C.  C.  A.]  143  F. 
76, 
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the  payment  may  be  distributed  through  the  year.''®  It  is  not  necessary  that  it  be 
for  the  life  of  the  individual  beneficiary,  but  it  may  be  fixed  at  a  shorter  period 
by  words  of  limitation  in  the  grant.'^  It  differs  from  income  in  that  the  latter  em- 
braces only  the  net  profits  after  deducting  all  necessary  expenses  and  charges,  while 
an  annuity  is  a  fixed  amount  to  be  paid  absolutely  and  without  contingency.'^^  A 
gift  of  an  annuity  to  a  corporation  without  limitation  or  qualification  as  to  its  dura- 
tion is,  in  the  absence  of  anything  to  show  a  contrary  intention,  to  be  understood 
as  a  gift  to  it  so  long  as  it  exists  and  fulfills  the  purposes  designed  by  its  charter.'^'' 
An  annuity  chargeable  upon  a  residuary  estate  independent  of  a  trust  is  assignable 
and  does  not  prevent  the  vesting  of  the  fee  in  possession,  while  a  beneficial  interest 
in  a  trust  estate  is  not  assignable  and  does  prevent  such  vesting.^"  Calling  the  inter- 
est of  the  annuitant  an  annuity  does  not  make  it  assignable.^^  A  trust  to  pay  an- 
nuities is  lav/ful  in  New  York.*^  A  contract  whereby  a  husband  agrees  to  pay  his 
divorced  wife  an  annuity  for  life  in  consideration  of  her  releasing  his  other  prop- 
erty from  the  lien  of  a  judgment  for  alimon}^  the  payments  being  secured  by  a 
trust  deed  on  certain  land,  is  valid  and  enforceable  out  of  the  security,  notwithstand- 
ing the  subsequent  remarriage  of  the  parties.®^  Whether  an  annuity  is  to  be 
cliarged  on  the  corpus  of  an  estate  or  on  the  income  only  is  a  question  of  intention.** 
Wiietlier  a  deficiency  for  one  year  in  an  annuity  charged  upon  the  net  income  of  a 
trust  fund  can  be  made  up  from  the  income  of  subsequent  3^ears  depends  upon 
whether  the  annuity  is  charged  upon  the  income  generally  or  upon  the  income  de 
anno  in  annum  ^^  which  is  a  question  of  intention.^**  The  fact  that  the  annuity  is 
given  to  testator's  wife  in  lieu  of  dower  does  not  change  the  rule.®^  The  allowance 
of  interest  on  arrears  of  annuities  is  discretionary,  where  there  is  no  express  direc- 
tion or  contract  for  interest. ^^ 


77.  Peck  V.  Kinney  [C.  C.  A.]  143  F.  76. 
Provision  that  trustees  should  pay  "from 
time  to  time  as  often  as  once  in  six  months," 
from  the  trust  estate,  including'  accumula- 
tions of  income  as  well  as  the  corpus  of  the 
estate,  a  specified  sum  per  year  to  widow 
and  children  or  their  descendants  per  stirpes, 
with  provision  for  payment  to  survivors  In 
case  of  death  of  child  without  issue,  held  to 
create  annuity.      Id. 

78.  Peck  V.  Kinney  [C.  C.  A.]  143  F.  76. 
Gift  of  interest  on  a  specified  sum  to  one 
for  life,  the  principal  to  go  to  her  children 
on  her  death,  held  to  be  a  gift  of  interest 
and  not  an  annuity.  Bank  of  Niagara  v. 
Talbot,   96  N.  Y.  S.   976. 

70.  Fact  that  it  may  continue  perpetually 
is  immaterial,  where  gift  is  for  charitable 
purposes.  Merrill  v.  American  Baptist  Mis- 
sionary Union   [N.  H.]   62  A.  647. 

80.  People's  Trust  Co.  v.  Flynn,  106  App. 
Div.  78,  94  N.  Y.  S.  436.  V\M11  held  to  have 
created  trust  to  pay  annuity  to  widow  for 
life,  and  not  to  have  given  her  an  assign- 
able interest  independent  of  the  trust,  and 
trust  was  void  because  limited  as  to  dura- 
tion by  three  lives.     Id. 

81.  People's  Trust  Co.  v.  Flvnn,  106  App. 
Div.  78,  94  N.  Y.  S.  436. 

52.  Under  Laws  1S96,  p.  571,  c.  .547,  §  76, 
subdv.  3.  People's  Trust  Co.  v.  Flynn,  106 
App.  Div.   78,   94  N.  Y.   S.   436. 

53.  After  divorce  decree  husband  and 
v/ife  entered  into  agreement  whereby  he,  in 
consideration  of  her  release  of  his  other 
property  from  the  lien  of  a  judgment  for 
alimony,  agreed  to  pay  her  the  amount  of 
the  alimony   yearly  for   life,   and    executed  a 


trust  deed  of  certain  property  to  secure  Its 
payment.  Deed  provided  that  on  default  in 
payment  of  an  installment,  trustee  should 
sell  property  and  either  invest  enough  of 
the  proceeds  to  produce  the  stipulated  an- 
nuity, or  pay  wife  the  commuted  value  of 
the  annuity  at  the  date  of  the  sale.  Par- 
ties were  subsequently  remarried,  and  hus- 
band became  bankrupt.  State  statute  gave 
wife  right  to  acquire  and  hold  property  as 
though  unmarried.  Held  that  contract  and 
deed  were  valid,  and  were  not  rendered  in- 
valid by  subsequent  marriage  of  the  parties, 
and  that  arrears  of  annuity  could  be  col- 
lected out  of  the  property  after  the  hus- 
band's bankruptcy.  Savage  v.  Savage  [C.  C. 
A.]   141  F.  346. 

84.  Annuities  held  charged  on  income 
only.  Merrill  v.  American  Baptist  Mission- 
ary Union   [N.  H.]   62  A.   647. 

S.J.  If  the  former,  It  may  be,  but  other- 
wise not.  Comstock  v.  Comstock  [Conn.]  C3 
A.    449. 

86.  Where  testator  gave  wife  annuity  to 
be  paid  at  least  semiannually  from  the  net 
annual  income  of  a  trust  fund,  and  then  ap- 
propriated to  specified  objects  the  whole  ot 
each  year's  excess  income,  held  that  annuity 
was  not  charged  on  net  income  of  fund  gi  ',- 
erally,  and  that  deficiencies  could  not  be 
made  up.  Comstock  v.  Comstock  [Conn]  03 
A.  4  4  9. 

87.  Com.stock  v.  Comstock  [Conn.]  63  A. 
449. 

88.  Not  allowed  on  arrears  of  an  annuity 
due  from  bnnkrupt  to  his  wife  under  ante- 
nuptial cont'-act  secured  '  y  '"od  of  trust, 
where    contract    did    not    provide    for    it.    and 
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Another  Suit  Pen'dtxg;  Answers;  Antenuptial  Contracts  and  Settlements;  Anti- 
Teust  Lav/s,  see  latest  topical  index. 
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§  1.     The  R-ght   in   General    (129). 

A.  Constitutional    and    Statutory    Provi- 

sions;  Policy  of  the  Law   (129). 

B.  Waiver,   Election,   Transfer   or   Extin- 

g-uishnient    (129). 

C.  Pendency  of  a  Former  Appeal   (130). 
§  2.     The    Remedy    for    Obtaining    Review 
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A.  Appeal  and  Error  (130). 

B.  Certification   or   Reservation    (131). 

C.  The  Common  Remedies   (131). 
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B.  Necessary  or  Proper  Parties   (136). 
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A.  tvatutes    (136). 
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(157). 
H.   Entry  Below   (159). 
§  7,      Transfer     of     Jurisdiction;     Super.se- 
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§  S.      Apyearance, 
Above   (KJ^). 

§  9.  Pcrpetuadon  of  Pi'oceedinjg's  and  Evi- 
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(162). 
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D.  Sufficiency   of    Entire   Record    to   Pre- 

sent   Particular     Questions     (Pre- 
sumptions on  Appeal)   (176). 
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B.  Authentication         and         Certification 

(190). 

C.  Transmission,     Filing,     and     Printing 

(191). 

D.  Amendment  and  Correction   (192). 
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dation, Severance    (193). 

B.  Original  and  Cross  Proceedings  (193). 
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3.  Cross  Errors   (197). 
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(201). 
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by  the  Character  and  Effect  of  the 
Order  or  Judgment  (221). 
B.   Restriction     to     Contents     of     Record 
(224). 

F.  Rulings  Peculiar  to  Province  of  Trial 

Court  (225). 

1.  Discretionary     Rulings     in     General 

(225). 

2.  Questions   of  Fact   (228). 

G.  Rulings   and   Decisions   on  Intermedi- 

ate Appeals    (233). 
H.   Effect  of  Decision  on  Former  Review 
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8  14.     Pro\'i.sional,     Ancillary,     and     Inter- 
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and  Penalties  for  Delay  (249), 


husband  had  supported  wife  during  time 
when  arrears  arc"ued,  and  its  allowance 
■would    deplete    residue   of  proceeds    of   prop- 


erty covered  by  the  deed,  w^hich  would  go  to 
creditors.  Savage  v.  Savage  [C.  C.  A.]  141 
F.   346. 
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Scope  of  title. — All  strictly  revisory  proceedings,  as  distinguished  from  super- 
visory remedies  ^  or  prerogative  writs,  are  included  herein,  excepting  certiorari  - 
and  proceedings  in  criminal  cases  ^  and  before  justices  of  the  peace.*  Bills  of  re- 
view ^  and  other  legal  or  equitable  remedies  for  opening  or  correcting  judgments  ®  are 
not  review  in  the  sense  here  used.  The  effect  of  judicial  error  (Harmless  or  Preju- 
dicial Error) ^  and  the  modes  of  saving  the  right  to  question  such  errors^  are  al- 
lotted to  separate  titles. 

§  1.  The  rif/lit  in  general.  A.  Constitutional  and  statutory  provisions;  pol- 
icy of  the  laiv.^ — Within  the  constitutional  and  organic  law,  the  legislature  has  ex- 
clusive ^°  power  to  withdraw  ^^  or  regulate  the  right  of  review  of  judicial  proceed- 
ings. 

The  right  is  favored  in  the  law,^^  but  being  purely  statutory/^  cannot  be  ex- 
tended or  denied  by  the  courts.  An  appeal  ^*  or  the  suing  out  of  a  writ  of  error  is 
deemed  the  beginning  of  a  new  suit.^^ 

(§  1)  B.  Waiver,  election,  transfer,  or  extinguishment}''' — A  waiver  ^^  or 
election  ^'^  to  treat  a  proceeding  as  valid  or  to  pursue  another  remedy  for  relief,  or 


1.     See  Mandamus,  6  C.  L.  496;  Prohibition, 
"Writ  of,  6  C.  L.  1102,  and  the  like. 


2. 
3. 

1790. 
4. 


See  Certiorari,  5  C.  L,.  559. 

See  Indictment  and  Prosecution,  5  C.  L. 


See  Justices  of  the  Peace,  6  C.  L.  331. 

5.  See  Equity,  5  C.  L.   1144. 

6.  See  Judsrments,   6  C.  L.  214. 

7.  See  5  C.  L.   1620. 

8.  See  Saving-  Questions  for  Review,  G  C. 
L.   1385. 

9.  See  5  C.  L.  122. 

10.  The  legislature  alone  can  regulate 
the  matter  of  appeal  and  it  is  not  within 
power  of  a  city  to  regulate  appeals  by  or- 
dinance.    City  of  Paducah  v.  Ragsdale  [Ky.] 

"92   S.   AV.  13. 

11.  It  is  solely  within  the  leg-islative  dis- 
cretion whether  an  appeal  in  any  case  shall 
be  g-ranted.  An  ordinance  not  unconstitu- 
tional for  failure  to  provide  for  appeal. 
City  of  Paducah  v.  Ragslale  [Ky.]  92  S.  W. 
13.  Where  the  constitution  of  a  state  does 
not  define  the  specific  limits  of  appellate  ju- 
risdiction, this  may  be  abridged  or  extended 
by  the  legislature  as  public  policy  may  re- 
quire. Under  the  constitution  of  Tennessee, 
art.  6,  §§  1,  2,  held,  the  charter  provision 
of  the  city  of  Chattanooga  denying  an  ap- 
peal in  all  civil  cases  "where  the  fine  imposed 
does  not  exceed  $10  is  constitutional.  City 
of  Chattanooga  v.  Keith  [Tenn.]  94  S.  W.  62. 
Even  in  the  absence  of  legislative  provision 
the  establishment  of  an  appellate  tribunal 
by  organic  law  is  an  implied  declaration 
that  some  right  of  appeal  exists  which  can- 
not be  unreasonably  restricted  by  statute 
law.  Id.  A  provision  in  a  constitution  leav- 
ing the  regulation  of  appeals  to  the  legis- 
lature permits  a  limitation  of  appeal  by  it. 
Mau  V.  Stoner  [Wyo.]  83  P.  218.  Legisla- 
ture may  declare  judgments  of  district  court 
in  special  proceeding's  final  and  it  has  done 
so  in  certain  instances.     Id. 

12.  Different  statutes  conferring  the  right 
of  appeal  must  be  construed  so  as  to  har- 
monize with  each  other,  and  so  as  to  give 
effect  to  both  if  possible.  Code  Civ.  Proc. 
§  1357,  providing  for  appellants  in  special 
proceedings  in  courts  of  record  held  not  in 
conflict  with  section  2260  providing-  for  ap- 
peal in  summary  proceedings  in  Justices' 
courts.      In   re  Soop    [N.   Y.]   76  N.   E.   14. 
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13.  The  rig-ht  to  appeal  is  purely  statu- 
tory. A  constitutional  grant  of  appellate 
jurisdiction  alone  is  not  sufficient.  State  v. 
Chittenden  [Wis.]  107  N.  W.  500.  The  right 
of  appeal  was  unknown  to  the  common  law 
and  exists  only  by  statute  or  constitutional 
requirement.  Mau  v.  Stoner  [Wyo.]  S3  P. 
218. 

14.  Is  a  new  suit  and  not  a  continuation 
of  the  old.  Wing-field  v.  Neal  ;W.  Va.]  5  4 
S.  E.  47. 

1.5.  Field  v.  Kenneweg,  218  111.  366,  75  N. 
E.    986. 

16.  See  5  C.  L.  123. 

17.  The  right  of  appeal  may  be  v,'aived 
after  judg-ment  (Keoughan  &  Co.  v.  Equita- 
ble Oil  Co.  [La.]  41  So.  88),  and  the  waiver 
need  not  rest  on  a  valuable  consideration 
(Id.).  The  g-eneral  authority  of  an  attorney 
at  law  does  not  extend  to  a  gratuitous 
waiver  of  his  client's  right  of  appeal.  Id. 
Silence  of  counsel  while  counsel  for  his  co- 
party  announces  acquiescence  in  the  judg- 
ment does  not  waive  the  right  of  appeal. 
Wenar  v.  Schwartz  [La.]  40  So.  599.  A  con- 
testant of  a  will  who  consented  to  the  ap- 
pointment of  certain  administrators  to  con- 
serve the  estate  after  the  allowance  of  the 
will  did  not  thereby  waive  her  right  to  ap- 
peal from  the  order  allowing-  the  will.  In 
re  Pederson's  Estate  [Minn.]  106  N.  W.  958. 
A  defendant  who  appealed  from  an  order 
overruling-  her  plea  to  the  jurisdiction  in  a 
divorce  suit  and  ordering  her  to  answer  or 
suffer  a  decree  pro  confesso,  but  providing 
that  the  answer  should  not  be  deemed  a 
waiver  of  her  right  to  appeal,  will  not,  by 
answering-,  be  considered  to  have  waived  her 
appeal.  Duke  v.  Duke  [N.  J.  Eq  ]  62  A. 
471.  The  right  of  appeal  is  not  lost,  where 
three  suits  are  instituted  involving  the  same 
controversy,  only  the  first  being  brought  to 
trial  and  the  other  two  dismissed,  by  ap- 
pealing- from  the  first  judgment  alone  and 
waiving  the  right  as  to  the  other  two.  Cop- 
per River  Min.  Co.  v.  M'Clellan  [C.  C.  A.] 
138  F.   333. 

18.  Voluntary  performance  of  a  judgrment 
OP  order  waives  an  appeal  therefrom.  Ev- 
ans V.  Noble  [Iowa]  107  N.  W.  1105.  The 
court  having-  decided  that  the  county  au- 
ditor should  file  a  certain  plat  upon  an  ab- 
stract of  title   being  attached  thereto,  plain- 
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an  agreement  to  abide  the  event/®  will  deprive  the  party  of  his  right  of  review. 
An  existing  matter  of  controversy  is  essential  to  any  form  of  review,  hence  the  trans- 
fer -°  or  extinguishment  of  the  aggrieved  party's  right  is  ground  of  dismissal/^ 
but  matters  which  frustrate  merely  the  enforcement  of  the  judgment  do  not  have 
:such  effect.--  After  the  right  of  appeal  has  been  lost,  the  prevailing  party  has 
.a,  vested  right  to  his  judgment  free  from  review,  and  no  further  right  of  appeal 
■can  be  then  conferred.-'' 

(§1)  C.  Pendency  of  a  former  appeal.^* — There  can  be  no  review  while  a 
former  proceeding  for  one  identical  in  scope  and  operation  is  pending.-^ 

§  2.  The  remedy  for  ohtaining  review. '^^  A.  Appeal  and  error  ^^  are  the  com- 
mon remedies,  the  former  to  review  equitable  causes,^^  the  latter  judgments  at  law.^'' 


tiff  could  not  appeal  after  voluntarily  at- 
taching- the  abstract  pursuant  to  the  order. 
Id.  Where  the  defendants  comply  with  an 
alternative  writ  of  mandate,  and  the  case  is 
dismissed  without  the  issuance  of  a  per- 
emptory writ  and  without  final  judgment, 
the  defendants  cannot  appeal.  McCormick 
V.  Slate  [Ind.]  76  N.  E.  293.  In  a  suit  by 
county  officials  against  the  county  for  their 
salary  resulting  in  judgment  in  favor  of 
the  officials  which  was  satisfied  of  record 
and  paid  by  a  warrant  by  a  ministerial  offi- 
cer, an  appeal  may  nevertheless  be  taken  by 
the  county,  there  being  nothing  to  show 
that  such  satisfaction  and  payment  of  the 
judgment  by  the  county  were  voluntary. 
■Ogden  V.  Chehalis  County  [Wash.]  82  P. 
1095.  A  performance  of  a  judgment  not  vol- 
untary will  not  ordinarily  destroy  the  right. 
Hindman  v.  Boyd  [Wash.]  84  P.  609.  On 
appeal  from  mandate  performance  of  man- 
date was  not  a  waiver  of  right  of  appeal, 
where  it  was  shown  that  appellant  had  un- 
successfully applied  to  trial  and  appellate 
court  to  fix  supersedeas  bond.      Id. 

A  litijj^nnt  party  aocepting  the  benefits  of 
n  jijilgment  cannot  thereafter  appeal,  as 
where  in  a  suit  for  a  receiver  for  a  corpo- 
ration the  tangible  property  of  the  corpora- 
tion was  sold,  and  a  receiver  was  appointed 
for  only  the  tangible  property,  and  an  at- 
torney's fee  was  allowed  to  the  plaintiff's 
attorney  and  paid  out  of  the  funds  collected 
by  the  receiver,  it  was  held  that  the  plaintiff 
having  received  the  benefit  of  a  portion  of 
•the  decree,  could  not  appeal  from  that  por- 
rtlon  refusing  to  appoint  a  receiver  for  the 
'..tangible  assets.  See  Burns'  Ann.  St.  1901,  § 
644.  Thompson  v.  Midland  Portland  Cement 
Co.  [Ind.  App.]  77  N.  E.  299.  "Where  the 
only  evidence  that  appellant  accepted  the 
portion  of  his  claim  allowed  Is  that  the  ac- 
count in  the  circuit  court  was  credited  with 
that  amount,  it  is  insufficient  to  estop  him 
from  appealing.  Center's  Adm'r  v.  Breathitt 
County  [Ky.]  90  S.  W.  1054.  Where  plain- 
tiff is  permitted  to  amend,  complaint  upon 
payment  of  all  costs  accrued,  and  accept- 
ance of  such  costs  by  defendant,  waives  the 
right  to  appeal  from  the  order.  Serrell  v. 
Forbes.  106  App.  Div.  482,  94  N.  Y.  S.  805. 
Where  a  decree  of  the  surrogate  court  set- 
tles the  accounts  of  the  committee  of  an  in- 
competent person  and  allows  compensation 
to  the  special  guardian,  an  acceptance  of 
the  compensation  does  not  waive  the  right 
of  appeal  from  the  settlement.  In  re  Ed- 
wards, 110  App.   Div.  623,   97  N.  Y.  S.   185. 

Payment  or  tender  into  court:  Under  Civ. 
Code^   art.    2634,   defendant   may   appeal   from 


a  judgment  of  expropriation  though  it  lias 
paid  the  damages  into  court  and  taken  pos- 
session of  the  land.  Articles  2636,  2637,  al- 
lowing suspensive  appeals  in  expropriate 
cases,  do  npt  repeal  article  263.  New  Or- 
leans Terminal  Co.  v.  Firemen's  Charitable 
Ass'n    [La.]   39  So.  437. 

19.  A  waiver  of  the  right  to  appeal  in  a 
lease  does  not  apply  to  the  question  wheth-^r 
the  tenant  subsequently  agreed  to  an  in- 
crease of  rental.  Peters  v.  Dalton,  27  Pa. 
Super.  Ct    285. 

20.  A  fatlier  suing  for  his  daughter  loses 
capacity  to  act  for  her  on  appeal  by  her 
hiarriage  and  the  joining  of  her  husband. 
Pattison  v.  Gulf  Bag  Co.  [La.]  41  So.  224. 
Where  a  party  to  an  appeal  transfers  or 
otherwise  loses  his  interest  in  the  subject- 
matter  in  controversy,  the  appeal  will  be 
dismissed  as  to  him,  when  the  fact  is 
brought  to  the  attentian  of  the  appellate  tri- 
bunal. Where  it  appeared  that  since  the 
judgment  below  the  interests  of  one  of  the 
appellants  in  real  estate  in  controversy  had 
ceased  by  virtue  of  a  foreclosure  of  a  deed 
of  trust.  Chicago  &  S.  E.  R.  Co.  v.  Grant- 
ham  [Ind.]   75  N.  E.  265. 

21.  An  appeal  from  a  judgment  of  inter- 
diction abates  on  the  death  of  the  interdict. 
In  re  Jones  [La.]  41  So.  431.  Dea+h  of  in- 
terdict abates  appeal  from  judgment  homo- 
logating proceedings  of  family  meeting  to 
appoint  curator.  In  re  Interdiction  of  'L,-="^- 
bert  [La.]  38  So.  903.  Death  of  an  interdi-t 
pending  appeal  from  the  removal  of  the 
curator  abates  the  appeal.  In  Re  Lambe.i 
[La.]   39   So.    447. 

22.  Failure  to  present  to  executors  a 
judgment  appealed  against  decedent  and 
continued  against  the  executors  thourrh  't 
makes  the  judgment  unenforceable  doe^  not 
render  it  moot  as  of  the  time  when  it  w  s 
entered;  hence  appeal  will  be  retained.  Peo- 
ple's Home  Sav.  Bank  v.  Sadler  [Cal  At  p.] 
81  P.  1029. 

23.  Spremich  v.  Maurepas  Land  &  Lumber 
Co.,  114  La.  1053,  38  So.   827. 

24.  See  5  C.  L.   124. 

25.  A  bill  of  review  for  error  of  law  can- 
not  be   maintained  while  an   appeal  is  p-"d- 


ing  in  the  supreme  court    of  appeal- 
fee    V.    Childs    [W.    Va.]    53    S.    T^.    "i" 
pendency  of  an  appeal  ineffectual  tov  f 
to    file    the    bond    on    appeal    within    *'— 
required   by   law   is   no   bar    to    "    "  '" 
peal    in     the    same    cause.     Tntu^-'     v 
[Wash  ]   82  P.   902. 

2(1,27.     See  5  C.   L.  124. 

28.     The    word    "appeal"    thT'~ 
strict    technical   r-eani    sr    1      "^ 
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The  character  of  the  controversy  and  the  relief  sought,  and  not  tlie  mode  of  trial, 
determines  whether  the  action  is  legal  or  equitable.^"  An  act  providing  a  particu- 
lar method  of  appeal  is  generally  exclusive,  and  must  be  strictly  pursued.-''^  Bank- 
ruptcy proceedings  are  speciall}^  reviewable  under  the  act.^^ 

(§  2)  B.  Certification  or  reservation^^  of  doubtful  or  disputed  questions"* 
is  a  mode  of  review  in  some  states. 

(§  2)  ('.  The  coiinnon  remedies/^^  appeal  or  error  must,  if  adequate  or  appli- 
cable, be  invoked  rather  than  certiorari,'^''   prohibition,^^   quo'  warranto,^®  manda- 


as  embracing  all  kinds  of  pi-oceedings  for 
the  review  of  causes.  City  of  Rockford  v. 
Compton,  115  111.  App.  406.  An  appeal  is 
not  an  appropriate  method  of  review  of  er- 
rors committed  in  an  action  at  law,  in  the 
federal  courts.  Roi^erts  v.  Great  Nortliern 
R.  Co.  [C.  C.  A.]  138  F.  711.  A  motion  to 
dismiss  on  ground  that  review  should  have 
been  by  writ  of  error  instead  of  appeal  de- 
nied, where  appellee  was  plaintiff  below  and 
brought  suit  in  equity  by  a  bill  praying  for 
equitable  relief  though  real  controversy 
may  have  been  a  question  at  law.  Madden 
V.   McKenzie    [C.  C.  A.]    144   F.    64. 

29.  Alleged  error  of  trial  court  in  com- 
pelling appellant  to  elect  between  t-wo 
causes  of  action  set  forth  in  his  petition 
cannot  be  considered  on  appeal  for  a  trial 
de  novo  of  the  issues  tried  in  the  district 
court.  "Webber  v.  Ingersoll  [Neb.]  104  N.  W. 
600.  Could  e  reached  only  by  error.  11. 
The  fact  that  there  is  enough  evidence  in 
the  record  to  make  out  the  cause  not  tried 
does  not  avail      Id. 

30.  Though  an  action  at  law  is  tried  with- 
out a  jury,  error  is  the  remedy  for  review. 
Guss  V.  Nelson.  200  U.  S.  298,  50  Law  Rd. . 

31.  Where  a  special  proceeding  has  been 
provided  for  the  prosecution  of  error  a  re- 
viewing court  acquires  no  jurisdiction  of 
proceedings  brought  under  the  genernl  stat- 
ute. Wil^r  V.  Logan  Natural  Gas  &  Fuel 
Co.,  6  Ohio  C.  C  (N.  S.)  206.  A  designated 
mode  of  prosecuting  error  to  all  judgnierts 
entered  in  pursuance  of  an  act  applies  to  a 
proceeding  brought  under  an  amended  sec- 
tion thereof.     Id. 

552.  Two  remedies  are  available  to  pro- 
cure a  review  of  an  adjudication  within  the 
election  of  the  aggrieved  party,  namely  re- 
view on  petition  in  original  court  pursuant 
to  section  2  4b,  and  review  by  appeal  pur- 
suant to  section  25a.  Taft  Co.  v.  Century 
Sav.  Bank   [C.  C.  A]   141  F,   369. 

33.  See  5  C.  L.  125.  Under  the  statute 
relative  to  the  certification  rf  ^ue  ions  in 
criminal  cases  the  supreme  court  lias  no  ju- 
risdiction of  ciuestions  which  arose  in  the 
midst  of  the  trial.  State  v.  Billings  [Minn.] 
104  N.  W.  1150. 

34.  In  Massachusetts  the  judge  of  the  su- 
preme court  or  a  superior  court  may  report 
the  case  for  determination  by  the  full  court. 
Prior  to  St.  1878.  p.  170,  c.  231.  the  judges 
of  the  superior  court  had  no  power  to  re- 
port questions  of  law  in  civil  cases  tried 
without  a  jury  and  even  under  Revised 
Laws,  c.  173,  §  105,  power  to  report  is  dis- 
cretionary. Newburyport  Inst,  for  Savings 
v.  Coffin,  189  Mass.  74,  75  N.  E.  SI.  The  case 
cannot  be  reported,  under  such  laws,  by  a 
judge  who  did  not  try  the  case.     Id. 

35.  See  5  C.  L.  1?6. 

36.  See,  also.  Certiorari,   5  C.  L.   55  9. 
Certiorari  lies:     Wlicre  a  final  judgment  in 


garnishment  was  void  for  want  of  a  valid 
conditional  judgment.  Ex  parte  Nat.  Lum- 
ber Mfg.  Co.  [Ala.]  41  So.  10.  To  review  a 
proceeding  in  a  county  court  to  eject  an  in- 
truder, since  there  is  no  appeal.  Rigell  v. 
Sirmans,  123  Ga.  455,  51  S.  E.  381.  When- 
ever it  is  made  to  appear  that  the  district 
court  exceeded  its  jurisdiction  in  a  certain 
proceeding  and  that  no  adequate  plain  and 
speedy  remedy  by  appeal  exists,  and  it  does 
not  matter  whetlier  tlie  proceeding  orig- 
inated in  the  district  court  or  was  appealed 
to  it.  Oregon  Short  Line  R.  Co.  v.  District 
Ct.  of  Third  Judicial  Dist.  [Utah]  85  P.  360. 
In  West  Virginia  contested  election  cases 
are  reviewable  by  certiorari  and  writ  of  er- 
ror. By  circuit  court  by  certiorari  and  by 
the  supreme  court  by  writ  of  error  where 
the  value  of  the  office  exceeds  $100.  Wil- 
liamson v.  Musick  [W.  Va.]  53  S.  E.  706. 
Wliere  a  decision  by  a  quasi  judicial  tri- 
bunal affects  injuriously  and  with  substan- 
tial directions  one  not  a  party  to  the  record 
having  no  other  efficient  legal  remedy  he 
may,  in  the  discretion  of  the  court,  pos- 
sessed of  the  jurisdiction,  have  the  use  of 
its  writ  of  certiorari  to  remedy  tlie  wrong 
as  to  jurisdictional  error.  State  v.  Chitten- 
den [Wis.]  107  N.  W.  500.  The  only  remedy 
for  review  from  the  judgment  in  the  record- 
er's court  is  by  writ  of  review  in  the  absence 
of  a  valid  ordinance  giving  an  appeal. 
Wong  Sing  v.  Independence  [Or.]  83  P.  387. 
Certiorari  doe.s  not  lie:  The  jurisdiction 
of  tlie  superior  court  over  an  appeal  from  a 
justice  court  being  conceded,  writ  of  certio- 
rari to  court  of  appeals  will  not  lie  to  re- 
view its  decision,  merely  because  there  is 
no  appeal.  Smith  v.  Superior  Ct.  of  Napa 
County  [Cal.  App.]  84  P.  54.  To  review  er- 
rors in  construing  facts  and  pleadings  by 
the  court  of  appeals.  People  v.  Court  of  Ap- 
peals' [Colo.]  82  P.  483.  Error  and  not  cer- 
tiorari is  the  remedy  to  review  in  superior 
court  errors  of  law  and  fact  in  a  judgment 
at  law  in  the  county  court.  Cook  v.  Exom 
[Ga.]  54  S.  E.  147.  The  sole  remedy  for  re- 
viewing orders  of  the  county  court  sitti'-g 
in  probate  in  proceedings  relating  to  the  al- 
lo^vance  of  claims  agains't  tlie  estate  of  an 
administrator  is  by  appeal.  Certiorari  wiU 
not  lie  in  such  cases,  notwithstanding  1 
Starr  and  C.  Ann.  St  1896,  p.  300,  c.  3,  § 
68,  providing  that  appeals  from  allowance  of 
rejection  of  claims  by  tlie  county  court  mav 
be  taken  in  the  same  manner  as  appeals 
from  justices  of  the  peace,  and  p.  2436,  c. 
v^  ?  177;  nrovi'ling-  for  the  review  of  causes^ 
before  justices  of  the  peace  by  certiorari. 
C^ompare  al-so  laws  1849  p.  22,  and  the  act 
of  1845,  relating  to  appeals  from  probate 
justices  of  the  peace.  Schaeffer  v.  Burnett 
[111.]  77  N.  E.  546.  To  review  mere  errors 
or  mistakes  of  the  district  court,  in  matters 
within    its    jurisdiction.      Oregon    Short    Line 
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mus/^   injunction/*'  or  motions  '^^   or  suits  to  vacate  the  judgment  below.^-     In 
Pennsylvania  an  appeal  with  the  legal  effect  of  a  certiorari  is  allowed  in  certain 


cases. 


§  3.     Tlie  parties.     A.  Persons  entitled  to  review  ^*  include  only  those  who  are 
parties  ^^'  of  record/*'  aggrieved  *^  by  the  decree  or  judgment,  or  their  successors  in 


R.  Co.  V.  District  Ct.  of  Third  Judicial  Dist. 
[Utah]  85  P.  360.  To  review  an  order  in- 
corporating a  villag-e  in  a  special  proceed- 
ing under  Rev.  St.  1898,  §§  854-866.  appeal 
being-  adequate.  In  re  Salter  [Wis.]  106  N. 
"W.  684.  When  it  appears  that  the  plaintiff 
had  an  appeal  that  is  adequate  from  an  or- 
der, a  writ  of  review  on  motion  will  be 
quashed.  Dahlstrom  v.  Portland  Min,  Co. 
[Idaho]  85  P.  916. 

37.  See,  also,  Prohibition,  Writ  of,  6  C. 
L.   1102. 

AVrit  of  prohibition  will  issne  where  ap- 
peal is  not  an  adequate  or  speedy  remedy- 
as  in  the  case  of  an  order  to  continue  an  at- 
tachment. Primm  v.  Superior  Ct.  of  Shasta 
County  [Cal.  App.]  84  P.  786.  If  appeal 
would  involve  great  expense  not  recoverable 
as  legal  costs.  Ophir  Silver  Min.  Co.  v.  Su- 
perior Ct.  of  San  Francisco,  147  Cal.  467,  82 
P.  70.  If  appeal  is  not  adequate.  Wells  v. 
Moncalm  Circuit  Judge  [Mich.]  12  Det.  Leg. 
N.  301,  104  N.  W.   318. 

%Vrit  will  be  denied:  After  trial  is  had 
and  merely  a  decree  is  to  be  entered  which  | 
affords  speedy  adequate  remedy  by  way  of 
appeal,  though  it  might  have  been  granted 
to  save  expense  of  trial.  Carr  v.  Superior 
Ct.  of  Monterey  County,  147  Cal.  227,  81  P. 
515.  Cannot  be  made  to  serve  purpose  of  a 
writ  of  error  or  certiorari  to  correct  mis- 
takes of  the  lower  court  in  deciding  ques- 
tion of  law  and  fact  within  its  jurisdiction. 
United  States  v.  Scott,  2  App.  Div.  D.  C.  88. 
On  its  appearing  that  there  is  an.  adequate 
remedy  by  appeal,  the  -writ  will  be  recalled. 
Barbier  v.  Nagel  [La.]  39  So.  447. 

38.  See,  also,  Quo  Warranto.  6  C.  L.  1190. 
The  action  of  a  board  of  county  commis- 
sioners, where  it  is  voidable  merely  and  not 
void,  can  be  reviewed  only  on  appeal  and 
not  by  quo  warranto.  Johnston  v.  Savidge 
[Idaho]  81  P.  616. 

39.  See,  also,  Mandamus,   6  C.  L.  496. 
Mandamus   vrill  not  lie  where   appeal  lies. 

Hansion  v.  Police  Jury  of  St.  Mary  Pari  h 
[La.]  41  So.  321.  To  compel  the  circuit 
judge  to  dismiss  an  appeal  from  the  prooate 
to  the  circuit  court,  since  the  refusal  to  dis- 
miss may  be  reviewed  by  error  after  final 
judgment.  Sharp  v.  Montcalm  Circuit  Judge 
[Mich.]  13  Det.  Leg.  N.  149,  107  N.  W.  874. 
To  compel  the  vacation  of  an  order  appoint- 
ing a  receiver  of  a  raiiroad  corporation 
there  being  an  adequate  remedy  by  appeal. 
Pontiac  O.  &  N.  R.  Co.  v.  Oakland  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  711,  105  N.  W. 
745.  To  correct  errors  of  the  county  board 
in  deciding  upon  the  liability  of  property  to 
taxation,  the  appeal  provided  for  by  §  124  of 
the  revenue  act  (Laws  1903,  p.  430,  c.  73; 
Cobbey's  An.  St.  1903,  §  10523),  being  an 
adequate  remedy.  State  v.  Drexel  [Neb.} 
107  N.  W.  110. 

40.  See,  also.  Injunction,  6  C.  L.  6.  In- 
junction does  not  lie  to  restrain  the  collec- 
tion of  an  invalid  judgment  so  long  as  there 
is  an  adequate  remedy  by  appeal  or  certio- 
rari. Lasker  v.  Annunziata,  119  111.  App. 
653. 


41.  A  judgment  valid  on  its  face,  and  ren- 
dered, as  appears  from  the  judgment  roll  it- 
self, upon  motion  of  plaintiff  after  hearing 
evidence  on  his  behalf  and  after  due  de- 
liberation, can  be  corrected  only  upon  ap- 
peal, or  through  motion  for  a  new  trial  and 
not  by  motion  to  vacate.  Worth  v.  Emer- 
son [Cal.  App.]  85  P.  664.  An  order  even 
though  erroneous  if  within  the  court's  ju- 
risdiction, as  striking  from  the  files  certain' 
affidavits  to  support  a  motion  for  a  new 
trial  because  they  were  contumelious,  can- 
not be  corrected  by  mandate  to  vacate  the 
order,  where  an  appeal  would  lie.  Gay  v. 
Torrance,  143  Cal.  169,  76  P.  973.  Appeal 
rather  than  vacation  is  the  remedy  for  an 
erroneous  judgment.  Snohomish  Land  Co. 
V.  Blood  [Wash.]  82  P.  933.  If  the  lower 
court  misapprehended  the  facts  through  the 
inadvertent  error  of  counsel  in  presenting 
the  case,  the  remedy  is  by  application  to 
that  court  and  not  by  appeal  to  supreme 
court.  City  of  Philadelphia  v.  Pennsylvania 
Inst,  for  ttie  Instruction  of  the  Blind  [Pa.] 
63  A.  420. 

42.  See,  also.  Judgments,  6  C.  L.  214. 
Where  relief  sought  is  based  on  newly  dis- 
covered evidence,  the  remedy  is  not  by  mo- 
tion in  appellate  court,  but  by  an  original 
suit  to  vacate  or  annul  decree.  Livesley  v. 
Johnston  [Or.]   84  P.  1044. 

43.  Order  awarding  custody  of  children. 
Commonwealth  v.  Strickland,  27  Pa.  Super. 
Ct.   309. 

44.  See  5  C.  L.  127. 

45.  As  a  general  rule  a  writ  of  error  may 
be  sued  out  by  any  person  who  was  a  party 
below.  Mahon  v.  People,  218  111.  171,  75  N. 
E.  768.  A  wholly  unauthorized  judgment 
for  costs  against  one  not  a  party  will  not 
make  him  a  party  in  the  sense  that  he  can 
appeal.  Tockey  v.  Woodbury  County  [Iowa] 
106  N.  W.  950.  Defendants  who  have  been 
dismissed  from  an  action  cannot  appeal 
from  the  decree  subsequently  rendered. 
Merritt  v.  Alabama  Co.  [Ala.]  39  So.  555.  A 
ferryman  who  has  the  exclusive  right  to 
maintain  a  ferry  within  certain  prescribed 
limits,  cannot  appeal  from  an  order  granting 
another  license  within  the  same  district,  if 
not  a  party  to  the  proceedings.  Turner  v. 
Williamson  [Ark.]  92  S.  W.  867.  Taxpayers 
who  were  not  parties  to  a  suit  against  county 
commissioners  cannot  appeal  from  a  judg- 
ment in  such  suit.  Board  of  Com'rs  of  New- 
ton County  V.  Wild  [Ind.  App.]  76  N.  E.  256. 
Other  creditors  could  not  appeal  where  only 
one  creditor  appeared  and  saved  an  excep- 
tion to  an  allowance  in  an  administrator's 
account  but  did  not  appeal.  In  re  Lund's 
Estate  [Iowa]  104  N.  W.  1139.  County  can- 
not appeal  from  an  ex  parte  allow-ance  of  a 
reward.  Warren  County  v.  Lanier  [Miss.] 
40  So.  429. 

46.  Strangers  to  the  record  cannot  appeal 
in  their  own  names  or  that  of  a  party. 
Salomon  v.  Taylor  [Fla.]  39  So.  48.  It  is 
not  permissible  to  show  by  affidavit  that,  at 
the  time  the  writ  of  error  was  sued  out, 
certain   parties  joined   therein   had   an   inter- 
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est  in  the  subject-matter  by  inheritance 
The  interests  of  the  parties  must  appear  of 
record.  Wuerzburger  v.  Wuerzburger  [111.] 
77  N.   E.   419. 

47.  Relief  by  appeal  from  chancery  is 
only  for  persons  aggrieved  by  the  order  or 
decree  in  question.  Beckhard  v.  Rudolph 
[N.  J.  Err.  &  App.]  G3  A.  T08.  To  be  a  party 
"aggrieved"  as  used  in  Kirby's  Dig.  §  1487, 
one  must  have  been  a  party  to  the  action, 
unless  such  action  determined  some  private 
right  of  such  person.  Turner  v.  Williamson 
[Ark.]   92  S.  W.  867. 

Held  to  be  parties  aggrieved;  The  in- 
choate right  of  dower  in  the  homestead  is 
sufficient  to  enable  a  wife  to  join  in  tlie  as- 
signment of  error  T\Mth  her  husband  from  a 
decree  allowing  a  foreclosure  in  a  suit  to 
which  slie  was  a  party.  Sandlin  v.  Do'wdell 
[Ala.]  39  So.  279.  The  defendant  in  habeas 
corpus  proceedings  for  the  custody  of  a  child 
may  maintain  error  to  a  decree  against  him, 
althougli  he  is  not  related  to  the  child. 
Mahon  v.  People,  218  111.  171,  75  N.  E.  768. 
Persons  sued  in  a'  representative  capacity 
may  appeal.  Where  the  president  of  a  board 
of  trade  is  made  a  party  defendant  to  a  suit 
involving  tlie  validity  of  resolutions  of  such 
board,  lie  may  appeal  from  a  decree  adverse 
to  the  validity  of  such  resolutions.  Pecaud 
V.  Waite,  218  111.  138,  75  N.  E.  779.  A  surety 
on  the  bond  of  a  guardian  may  appeal  from 
an  order  restating  the  account  of  liis  prin- 
cipal as  such  guardian.  Mertz  v.  Mehlhop, 
117  111.  App.  77.  An  executor  is  not  deprived 
of  his  right  to  appeal  in  his  official  capacity 
from  an  order  of  the  probate  court  sustain- 
ing exceptions  to  his  report  by  the  fact  that 
he  may  be  personally  aggrieved.  Herschel 
V.  Teel  V.  Mills,  117  111.  App.  97.  A  party 
who  ow^ns  property  for  which  a  receiver  is 
appointed  may  appeal  from  an  order  allow- 
ing the  account  of  the  receiver  and  direct- 
ing a  substituted  receiver  to  pay  certain  ex- 
penses and  fees  to  the  retiring  receiver. 
Polk  V.  Johnson  [Ind.  App.]  76  N.  E.  634. 
An  heir  presumptive  to  one  who  is  non 
compos  mentis  may  appeal  from  an  order 
for  the  sale  of  the  dower  and  homestead 
rights  of  such  person,  under  Rev.  Laws,  c. 
162,  §  9,  providing  tliat  persons  "aggrieved" 
ma^-  appeal.  Robinson  v.  Dayton  [Mass.]  77 
N.  E.  .503.  Under  Rev.  Laws,  c.  173,  §  97,  al- 
lowing an  appeal  to  every  party  aggrieved 
by  tlie  judgment  of  a  municipal  court,  a 
plaintiff  in  whose  favor  a  judgment  for  a 
less  sum  than  that  claimed  was  entered  over 
her  protest,  on  an.  agreement  signed  by  the 
attorneys,  could  appeal.  Preston  v.  Hen- 
shaw  [Mass.]  77  N.  E.  1153.  The  fact  that 
the  entry  recited  "Judgment  satisfied"  did 
not  affect  her  right.  Id.  "A  party  wliose 
propertj'  has  been  adjudged  subject  to  a  lien 
in  an  action  in  which  the  court  liad  no  ju- 
risdiction of  the  person,  may  appeal  from  an 
order  refusing  to  vacate  the  judgment.  Lit- 
tle Rock  Trust  Co.  v.  Southern  Missouri  & 
R.  A.  Co.  [Mo.]  93  S.  W.  944.  Where  in  an 
action  to  enjoin  a  county  board  from  pair- 
ing certain  claims  and  tliat  they  are  charged 
with  costs,  the  board  has  sufficient  interest 
as  to  entitle  it  to  appeal  from  the  costs. 
Fitch  v.  Hay,  98  N.  Y.  S.  1090.  T\'here  a 
motion  for  an  order  setting  off  costs  awarded 
defendant  against  a  judgment  in  favor  of 
plaintiff  in  another  action  is  opposed  on  the 
ground  that  defendant's  attorney  has  a  lien 
thereon,    which    motion    is    granted,    the    de- 


fendant may  appeal. '  Agricultural  Ins.  Co. 
v.  Smith,  98  N.  Y.  S.  347.  From  an  order  re- 
straining the  common  council  of  a  city  from 
proceeding  to  fill  a  vacancy  on  the  ground 
that  their  term  of  office  had  expired,  such 
aldermen  may  appeal  as  the  action  must  de- 
termine their  status  and  also  interferes  with 
the  discharge  of  their  duties.  Koster  v. 
Coyne,  110  App.  Div.  742,  97  K  Y.  S.  433. 
One  who  procures  the  full  measure  of  relief 
sought  cannot  appeal  from  a  judgment  in 
his  favor,  but  an  appeal  will  not  be  dis- 
missed on  this  ground  where  appellant  did 
not  secure  the  full  measure  of  relief  below 
which  liis  counsel  reasonably  supposed  could 
have  been  obtbained.  Multnomah  County  v. 
White  [Or.]  85  P.  78.  An  appeal  by  the 
township  from  a  mandamus  requiring  the 
supervisors  to  draw  an  order  on  tlie  town- 
ship treasurer  is  not  objectionable  that  the 
township  is  not  tiie  party  aggrieved.  Marcy 
V.  Springfield  Tp.,  24  Pa.  Super.  Ct.  521.  A 
suretj'  in  an  execution  levied  on  the  prop- 
erty of  the  principal  debtor  has  such  inter- 
est in  the  controversy  over  the  ow-nership 
I  of  such  property,  to  which  he  is  a  party,  as 
i  to  be  entitled  to  appeal  from  a  judgment 
discharging  such  property  from  the  lien  of 
the  execution.  Hanna  v.  Charleston  Nat. 
Bank,  55  W.  Va.  185,  46  S.  E.  920.  An  execu- 
trix has  a  right  to  appeal  under  Rev.  St. 
1898,  §  4031,  providing  that  in  an  action  to 
construe  a  T,\'ill  any  aggrieved  party  may 
appeal.  In  re  Paulson's  Will  [Wis.]  107  N. 
W.  484.  A  party  induced  by  the  false  rep- 
res^tations  of  an  administrator  to  purchase 
land  from  him,  ■was  aggrieved  by  order  con- 
firming the  sale  and  could  appeal.  Greiling 
V.   McLean's    Estate    [Wis.]    107   N.   W.    339. 

Held  not  to  be  parties  aggrieved:  A  party 
cannot  appeal  ■wliere  a  reversal  w'ould  give 
him  nothing  more  than  that  which  he  re- 
!  ceived  under  the  decree.  Rowland  v.  Row- 
I  land  [Va.]  52  S.  E.  366.  Foreclosure  decree 
j  without  personal  liability  does  not  aggrieve 
mortgagor  wlio  has  iilready  conveyed. 
;  Ridgely  v.  Abbott  Quick  Silver  Min.  Co. 
I  [Cal.]  79  P.  833.  Under  Acts  30th  Gen. 
Assem.  cc.  67,  68,  authorizing  a  reassess- 
ment of  expenses  for  the  construction  of 
ditches  by  the  board  <fi  supervisors  and 
allowing  an  appeal  by  any  party  aggrieved, 
tlie  county  has  no  interest  entitling  it  to 
appeal  from  a  judgment  of  the  district  court 
entered  on  appeal  from  the  board  of  super- 
visors, setting  aside  the  board's  order  of 
assessment.  Yockey  v.  Woodbury  County 
[Iowa]  106  N.  W.  950.  That  the  appeals  to 
the  district  court  were  entitled  in  that  court 
as  against  the  county  and  docketed  as  such 
without  objection  did  not  make  the  county 
a  party  in  the  district  court  entitling  it  to 
appeal  (Id.),  nor  tlie  fact  that  the  county 
attorney  and  his  assistants  appeared  in  tlie 
assessment  proceedings  before  the  board, 
especially  in  view  of  Code  §  302  prohibiting 
the  county  attorney  from  appearing  before 
the  board  where  the  county  is  not  interested 
(Id.).  Tlie  unauthorized  appearance  of  at- 
torneys claiming  to  represent  the  county  did 
not  give  the  court  jurisdiction  over  the 
county.  Ijl.  An  ex  parte  judgment  put- 
ting heirs  into  possession  does  not  affect  the 
right  of  the  state  to  inheritance  tax  and 
the  state  cannot  appeal  from  such  order. 
Succession  of  Schirm  [La.]  41  So.  53.  Where 
the  property  of  appellant  was  neither  taken, 
damaged  nor  assessed,  he  cannot  appeal  un- 
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interest;*^  and  ii].  proceedings  not  inter-parties,  or  which  may  affect  others  than 
parties,  persons  having  a  litigable  interest,***  affected  detrimentally,  may  appeal. 
The  nominal  party  in  an  appeal  by  a  citizen  in  public  proceedings  is  the  citizen  him- 
self unless  the  right  of  appeal  is  conferred  on  him  in  the  name  of  the  public.^" 


der  Kansas  City  Charter,  art.  7,  §  5,  relating 
to  street  opening  proceedings.  In  re  Sev- 
enteenth St.,  189  Mo.  245,  88  S.  W.  45.  De- 
fendant in  foreclosure  who  disclaimed  and 
was  not  cast  in  .iudgment.  Rock  v.  Huft 
[Neb.]  102  N.  W.  267.  Appellant  was  not  le- 
gally aggrieved  where  his  claim  on  a  stop 
notice  under  the  mechanic's  lien  law  was 
denied  because  of  the  allowance  of  other 
claims  admitted  prior  to  his  own  which  ex- 
hausted the  entire  fund.  Beckhard  v.  Ru- 
dolph [N.  J.  Err.  &  App.]  63  A.  708.  Appel- 
lant cannot  allege  as  error  the  failure  of  the 
chancellor  to  allow  compensation  due  an- 
other. In  an  action  to  enjoin  the  county 
board  from  paying  certain  claims,  the  board 
has  not  such  an  interest  as  to  entitle  it  to 
appeal  on  the  merits.  Fitch  v.  Hay,  98  N.  Y. 
S.  1090.  Kelly  v.  Keith  [Ark.]  90  S.  W.  150. 
A  party  cannot  appeal  from  a  judgment 
against  his  co-defendants  but  not  against 
himself.  Byrnes  v.  Holscher,  96  N.  Y.  S.  89. 
Appellant  was  not  aggrieved  where  a  judg- 
ment was  rendered  pursuant  to  his  express 
consent.  Sidney  Novelty  Co.  v.  Hanlon 
[Conn.]  63  A.  727.  Under  G.  L.  1896,  c.  248, 
§  1,  granting  the  right  of  appeal  to  any  per- 
son aggrieved  by  an  order  or  decree  of « the 
probate  court  a  creditor  of  an  estate  is  not 
aggrieved  by  an  order  of  said  court  amend- 
ing its  record  so  as  to  show  an  order  di- 
recting the  executors  to  give  notice  of  their 
appointment  enabling  them  to  liave  the  ben- 
efit of  c.  218,  §§  8,  9,  limiting  the  time  within 
which  actions  may  be  brought  against  them. 
Smith  V.  Whaley  [R.  I.]  61  A.  173.  A  prin- 
cipal cannot  appeal  on  the  ground  that  judg- 
ment for  costs  was  wrongfully  rendered 
against  his  ^lureties.  Thompson  v.  Baxter 
[Ark.]    88   S.  W..   985. 

A  receiver  has  no  authority  to  appeal  from 
orders  of  the  court  except  as  to  matters  re- 
lating to  his  official  conduct  or  his  accounts 
and  credits,  unless  authorized  to  appeal  by 
the  court.  Polk  v.  Johnson  [Ind.  App.]  76 
N.  E.   634. 

Persons  Iinviug'  no  interest  in  tlie  property 
iu  controversy  cannot  complain.  City  of 
Port  Townsend  v.  Trumbull  [Wash.]  82  P. 
715.  Where  complainants  w^ere  adjudged  to 
be  without  interest  in  property  of  decedent 
vi^hich  was  held  escheated  to  state,  they 
could  not  appeal  on  the  single  point  that  the 
trial  court  had  no  authority  to  render  tlie 
decree  it  did.  In  re  Pipers  Estate,  147  Cal. 
606,  82  P.  246.  Party  transferring  or  losing 
his  interest  pending  appeal.  Chicago  &  S. 
E.    R.    Co.   V.    Grantham    [Ind.]    75    N.    E.    265. 

Defendants  as  io  vilioin  proceeding  is  dis- 
missed: Defendants  as  to  whom  tlie  bill  is 
dismissed  cannot  appeal  from  the  decree 
subsequently  rendered.  Merritt  v.  Alabama 
Pyrites  Co.  [Ala.]  40  So.  1028.  The  defend- 
ant cannot  appeal  where  a  bill  for  an  in- 
junction is  dismissed  at  the  plaintiff's  own 
cost.  Williams  v.  Breitung,  216  111.  299,  74 
N.  E.  1060.  Defendants  dismissed  befort 
verdict  is  rendered,  but  inadvertently  in- 
cluded in  a  judgment  against  all  defend- 
ants,  are    not    aggrieved   parties    and    cannot 


appeal.  Schulze  v.  Oregon  R.  &  Nav.  Co. 
[Wash.]    84   P.    587. 

One  cannot  complain  of  a  decree  favorable 
to  biinself:  Where  a  demurrer  is  sustained 
on  some  of  the  grounds  and  overruled  as  to 
the  others,  the  party  interposing  it  cannot 
appeal.  Esslinger  v.  Herrin  [Ala.]  40  So. 
142.  A  defendant  cannot  complain  of  the 
inadequacy  of  tlie  damages  awarded  against 
him.  Louisville  &  N.  R.  Co.  v.  Thomas 
[Miss.]  40  So.  257.  Where  the  court  in- 
structs that  a  verdict  shall  be  returned  for 
plaintiff  only  for  the  amount  due  in  excess 
i  of  that  owing  by  him  to  the  garnishee 
plaintiff,  defendant  cannot  complain  tliat  the 
I  jury  did  not  allow  the  garnishee  plaintiff 
I  all  that  was  due.  Kothman  v.  Faseler  Tex. 
Civ.   App.]    84   S.    W.    390. 

One  in  whose  favor  jiidguient  is  rendered: 
As  a  general  rule,  a  party  ma.y  prosecute  a 
writ  of  error  to  reverse  a  judgment  in  his 
own  favor,  or  take  an  appeal  from  such 
judgment;  but  such  right  is  confined  to 
cases  where  the  court  has  committed  some 
error  prejudicial  to  him,  or  where  by  the 
judgment  he  has  not  obtained  all  he  is  en- 
titled to.  For  example,  if  the  judgment  in 
favor  of  the  plaintiff  is  for  a  less  amount 
than  it  ouglit  to  be,  he  may  take  an  appeal, 
or  sue  out  a  writ  of  error  to  review  it.  Wil- 
liams V.  Breitung,  216  111.  299,  74  N.  E.  1060. 
Another  class  of  cases  where  a  party  in 
whose  favor  a  judgment  has  been  rendered 
is  allowed  to  appeal  or  sue  out  a  writ  of  er- 
ror for  its  reversal  are  cases  against  a  num- 
ber of  defendants  jointly  liable,  where  the 
judgment  is  in  favor  of  the  plaintiff  against 
one  or  more  of  the  defendants,  and  in  favor 
of  the  other  defendants  against  the  plaint- 
iff; and  the  principle  upon  which  the  rule 
is  applied  in  this  class  of  cases  is  that,  as  a 
general  rule  where  an  action  is  brought  on 
a  joint  contract,  the  judgment  must  be  ren- 
dered against  all  of  the  defendants  or  none. 
Id.  There  is  another  class  of  cases,  in  which 
the  rule  is  applied,  w^here  tliere  is  some  er- 
ror or  irregularity  in  the  judgment  which 
would  make  it  infective  in  the  future  as  a 
security  to  the  party  in  whose  favor  it  was 
rendered.  Id.  But  where  the  decree  or 
judgment  is  wholly  in  favor  of  the  party 
seeking  to  review  it,  he  is  not  entitled  to 
an  appeal.  Id.  One  in  whose  favor  a  judg- 
ment was  rendered  cannot  appeal  from  a 
finding  of  facts.  In  re  Jenks  [Iowa]  105  N. 
W.  396.  Appellant  cannot  review  findings  in 
his  favor.  Darnelll  v.  Lafferty,  113  Mo.  App. 
282,  88  S.  W.   784. 

48.  A  general  guardian  appointed  and 
authorized  by  the  court  to  prosecute  an  ap- 
peal from  a  judgment  in  a  suit  on  tlie  part 
of  minors  by  a  guardian  ad  litem  to  construe 
a  will,  was  a  proper  party  to  the  appeal  and 
notices  served  by  him  gave  the  court  juris- 
diction to  consider  the  merits.  In  re 
Strang's  Estate    [Iowa]    106  N.   W.    631. 

40.  On  a  decision  by  a  county  court  in  the 
probate  of  a  will,  any  person  interested  in 
the  will  may  appeal  to  the  circuit  court. 
Senn  v.  Gruendling,  218  111.  458,  75  N.  E.  1020. 

50.     A  citizen   appealing  from  the   findins?? 
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Both  parties  to  an  action  may  appeal  where  the  judgment  authorizes  it.^^  A  part- 
nership as  such  cannot  appeal  from  a  judgment  against  the  individuals  composing 
it.^-  An  appeal  hy  one  secondarily  liable  brings  up  the  case  as  to  his  co-defendant 
primarily  liable,  though  the  latter  does  not  appeal. ^^ 

(§3)  B.  Necessary  or  proper  parties/'^  Parties  appellant. — Necessary  par- 
ties appellant  include  all  co-parties  united  in  interest  and  aggrieved  by  the  judg- 
ment ^^  though  a  severance  may  be  had  in  some  jurisdictions,^"  and  in  some  the  non- 
joining  parties  may  be  brought  in  as  respondents.^"     Parties  defaulting  '"^  or  dis- 


of  the  board  of  supervisors  relative  to  a 
statement  of  consent  to  seU  liquor  may 
prosecute  an  appeal  from  the  district  to  the 
supreme  court  by  private  counsel.  It  is  not 
necessary  that  the  appeal  be  taken  by  the 
county  attorney.  In  re  Intoxicating  Liquors 
[Iowa]   105  N.  W.  702. 

51.  Both  parties  to  an  action  may  appeal  | 
from  a  judginent  where  such  judgment  au-  | 
thorizes  it.  Allen  County  v.  U.  S.  Fidelity  | 
&  Guaranty  Co.    [Ky.]    93   S.  W.   44.  i 

53.  An  appeal  by  a  firm  in  an  action  j 
against  the  individual  members  cannot  be  | 
sustained.  Jolinston,  Nesbitt  &  Co.  v.  First  1 
Nat.   Bank    [Ala.]    40   So.   78.  I 

53.  An  appeal  for  trial  de  novo  from  a 
judgment  dependent  upon  another  judgment 
in  same  case  carries  up  both  judgments  and 
all  parties  necessary  to  the  consideration  of 
either.  Woldert  Grocery  Co.  v.  Boonville  1 
Elevator  Co.    [Tex.]    91   S.  W.   1082. 

54.  See  5  C.  L.  129. 

55.  One   appealing   from   a   judgment   ren- 
dered against  him  and   his   surety   on   a  bond 
should    join    such    surety.     Sellers    v.    Smith 
[Ala.]  39  So.  356.     Civ.  Code,  §  400,  providing 
that    where    judgment    is    rendered    against 
two    or   more  persons  any   one    of   them   may 
remove   suit   to    supreme   court   by   appeal   or 
writ    of   error   and    may    use    name    of   all    of 
said  persons  if  necessary,  does  not  affect  the 
rule    that   a  joint   appeal    by   all   the   defend- 
ants   must    be    prosecuted    by    all.      Tanquary 
V.    Howard    [Colo.]     83    P.    647.      Where    only 
one   of  two  joint  appellants  signs  an   appeal 
bond   and   for   himself   alone,   and   prosecutes 
the  appeal  alone   in   his  own   behalf,   the  ap-  i 
peal   will    be    dismissed.     Id.     Same    rule   ap-  ! 
plies   to  writ  of  error,   and   hence  cause  can-  \ 
not   be   entered   as    pending   on   writ   of   error  i 
under  Mills'   Ann.    Code,    §    388a.      Id.      Where  j 
an  action   was  brought   against  a  number  of  ' 
persons   as    beneficiaries   of  a   trust,   and    the  i 
relief  prayed  for  was  such  that  all  the  bene-  i 
flciaries    were     interested    therein,     and    the  | 
case  was  in  default  as  to  all  except  three  of  I 
the  defendants,  who  filed  a  demurrer  to  the  ! 
petition,   and   upon   a  hearing  the  court  sus-  j 
tained    the   demurrer   and   dismissed    the    en-  I 
tire  case,   all   of   the  defendants   were   neces-  j 
sary  parties  to  a  bill  of  exceptions  complain-  , 
ing   of   the    judgment   sustaining  the   demur-  j 
rer,    and    dismissing    the    entire    case.      Kahn 
V.   Hollis    [Ga.]    53  S.    E.    95.      A  writ  of   error  I 
must  be  sued  out  in. the  names  in  which  the  ! 
proceedings   below   were   conducted.      W'uerz-  1 
burger    v.    Wuerzburger    [111.]    77    N.    E.    419.  j 
A  defendant  cannot  prosecute  a  writ  of  error 
without    joining    his    co-defendants    who    are  ; 
identified     in     interest     with     him.     Id.     Act  ! 
Apr.    1,   1872,    §    70,   requiring  tlie   bringing   in  i 
of  all  parties  in  appeals  from  justice  courts  I 
did     not     apply      to     tort     actions.      Long     v.  I 
Frank,    117   111.   App.    207.      When   a  judgment  I 


at  law  is  rendered  against  several  persons 
jointly,  all  must  unite  in  an  appeal.  Olden- 
burg V.  Dorsey  [Md.]  62  A.  576.  The  rule- 
firmly  established  in  the  appellate  courts  of 
United  States,  requiring  all  parties  against 
whom  a  decree  or  judgment  is  rendered, 
in  the  absence  of  a  severance  to  join  in 
suing  out  a  writ  of  error  or  prosecuting  an 
appeal  applies  only  to  a  joint  judgment  or 
decree  against  such  parties,  and  has  no  ap- 
plication to  separate  judgments  or  decrees 
though  rendered  at  the  same  time  and  con- 
tained in  the  same  entry.  Love  v.  Export 
Storage  Co.  [C.  C.  A.]  143  F.  1.  Trustees 
in  their  capacity  as  stakeholders  of  a  fund 
in  litigation  are  not  necessary  parties  to  an 
appeal  determining  which  of  two  litigants 
is  entitled  to  the  fund.  Id.  In  a  vneatiou 
appeal  the  court  cannot  take  jurisdiction 
unless  all  the  parties  in  whose  favors  the 
judgment  was  rendered  or  who  would  be 
affected  by  a  disturbance  of  such  judgment, 
are  before  the  court  as  parties  in  the  as- 
signment of  error.  Kemp  v.  Prather  [Ind. 
App.]  75  N.  E.  673.  All  joint  judgment  de- 
fendants must  be  joined  as  co-appellants  in 
an  appeal  taken  by  one  or  more  of  tliem  in 
vacation.  New  American  Oil  &  Min.  Co.  v. 
Troyer    [Ind.]    77   N.   E.    739. 

A  part  of  several  co-parties  may  appeal  to 
the  supreme  court  or  the  appellate  court; 
but  if  it  be  a  vacation  appeal,  the  party  or 
parties  so  appealing  must  serve  a  written 
notice  of  the  appeal  upon  all  the  other  co- 
parties  or  their  attorneys  of  tlie  record,  and 
file  proof  thereof  with  the  clerk  of  the  court 
to  which  the  appeal  is  taken.  After  such 
notice,  unless  the  parties  notified  appear  and 
decline  to  join  in  the  appeal,  they  must  be 
regarded  as  properly  joined.  If  they  decline 
to  join,  their  names  may  be  struck  out  on 
motion  and  they  cannot  take  an  appeal 
afterward.  See  sections  647,  647a.  Burns*^ 
Ann.  St.  1901.  Helberg  v.  Dovenmuehle 
[Ind.   App.]   76   N.   E.   1020. 

56.  If  any  co-parties  refuse  to  join  a 
summons  and  severance  is  necessary,  and 
after  such  summons  and  severance  the  writ 
may  be  prosecuted  in  the  name  of  such  co- 
parties.  "Wuerzburger  v.  W^uerzburger  [111. J 
77  N.  E.  419;  Bellinger  v.  Barnes  [111.]  77  N. 
E.  421;  Sellers  v.  Smith  [Ala.]  39  So.  356. 
A  judgment  at  law  being  rendered  again.«t 
three  persons  jointly,  two  of  them  could  not 
prosecute  an  appeal  without  applying  to  the 
appellate  court  for  a  writ  of  summons  and 
severance.  Oldenburg  v.  Dorsey  [Md.]  62  A. 
576. 

57.  All  parties  to  the  record  to  which  a^ 
writ  of  error  issues  must  be  made  parties, 
either  plaintiff  or  defendant.  Scott  v.  Great 
Western  Coal  &  Coke  Co.,  220  III.  42,  77  N.  E. 
122. 

,'8.     Zinkeisen  v.   Lewis    [Kan.]    83   P.   28. 
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claiming  need  not  be  joined.^^  Statutes  in  some  states  permit  one  of  several  execn- 
tors  or  administrators  to  appeal,  though  the  others  do  not  consent.*'^  The  fact  that 
one  is  a  necessary  party  in  the  lower  court  does  not  necessarily  render  him  an  indis- 
pensible  party  on  appeal.*'^ 

Parties  respondent. ^"^ — ISTecessary  parties  respondent  include  all  persons  who 
may  be  affected  by  a  reversal.*'^  Successors  in  title  and  interest  may  be  substi- 
tuted/* or  brought  in.  The  petitioner  or  other  agency  by  which  a  juvenile  court 
obtains  jurisdiction  of  a  child  cannot  be  made  defendant  in  error  to  a  writ  to  review 
its  action  in  the  premises.^^ 

§  4.  Adjudications  which  may  be  reviewed,  either  generally  or  in  one  of  two 
appellate  courts.^^  A.  Statutes^''  may  provide  for  the  review  of  any  proceeding, 
affix  conditions  or  withdj-aw  such  right.*^^ 

(§4)  B.  Bevicwahleness  may  he  dependent  on  the  general  form  or  character 
of  the  adjudication.^^ — A  decision  must  amount  to  the  judgment,""  of  the  court  as 


59,  Where  a  defendant  in  an  action  to 
quiet  title  files  a  disclaimer.  New  American 
Oil.  &  Min.  Co.   v.  Troyer   [Ind.]    77  N.   E.   739. 

«0.  Under  Comp.  L.  9386,  allowing-  any  ad- 
ministrator, etc.,  to  appeal  from  decision  of 
commissioners  to  the  circuit  court  ,  one  of 
two  administrators  may  appeal  from  order 
allowing-  claims  though  his  co-administrator 
does  not  consent.  Hammond  v.  Frazer 
[Mich.]  12  Det.  Leg.  N.   254,  103  N.  W.  996. 

61.  To  be  indispensable  in  the  appellate 
court,  he  must  be  interested  in  the  questions 
carried  there.  Love  v.  Export  Storag-e  Co. 
[C.   C.   A.]    143   F.   1. 

62.  See  5  C.  L.   129. 

63.  A  co-defendant  having  recovered  pro- 
rata against  appellant  whose  judgment 
might  be  affected  to  his  loss  on  appeal  is  a 
necessary  party.  "V\^edd  v.  Gates  [Okl.]  82  P. 
808.  Parties  interested  in  the  sustention  of 
a  judgment  are  necessary  to  a  bill  of  ex- 
ceptions assigning-  as  error  the  overruling  of 
a  motion  for  new  trial.  Hodnett  v.  Douglas 
[Ga.]  53  S.  E.  687.  In  an  appeal  to  the  su- 
preme court  from  a  determination  of  a  dis- 
trict court,  persons  not  affected  by  or  inter- 
ested in  the  result  need  not  be  made  parties. 
Southern  Pine  Lumber  Co.  v.  Ward  [Okl.] 
85  P.  459.  A  substituted  receiver  is  not  a 
necessary  party  to  an  appeal  by  the  owner 
of  the  property  from  an  order  allowing  the 
account  of  the  original  receiver  and  direct- 
ing the  substituted  receiver  to  pay  certain 
expenses  to  tlie  original  receiver.  Polk  v. 
Johnson  [Ind.  App.]  76  N.  E.  634.  Defend- 
ants not  served  with  process  and  not  appear- 
ing and  against  whom  no  judgment  is  taken 
need  not  be  served  with  notice  of  appeal. 
Nason  v.  John  [Cal.  App.]  82  P.  566.  When 
an  appeal  was  seasonably  taken  and  dock- 
eted, it  was  within  the  power  of  the  court 
to  direct  the  issuance  of  an  alias  citation  to 
necessary  omitted  parties  and  to  have  al- 
lowed -  time  for  its  service,  had  application 
therefor  been  made  before  the  expiration  of 
the  first  term  at  -which  the  case  could  have 
been  heard,  and  where  this  was  not  done, 
appeal  became  inoperative  as  to  them.  Gray 
V.  Grand  Forks  Mercantile  Co.  [C.  C.  A.]  138 
F.  344. 

64.  In  replevin  for  goods  held  by  a  sher- 
iff under  a  writ,  if  he  dies  pending  an  appeal 
his  successor  in  office  is  tlie  proper  party  to 
substitute.  Mugge  v.  Jackson  [Fla.]  39  So. 
157.     When  it   is   made   to  appear  that  a  de- 


fendant in  error  has  been  formally  adjudged 
insane  since  the  signing  of  the  bill  of  ex- 
ceptions, the  guardian  appointed  by  the  or- 
dinary, under  Civ.  Code  1895,  §  2570  et  seq., 
may  be  made  a  party  to  the  record.  Cen- 
tral of  Georgia  R.  Co.  v.  Harper  [Ga.]  53  S. 
E.    391. 

65.     In    re   Vera   Brown,    117    111.    App.    332. 

66,67.      See   5   C.   L.    130. 

68.  The  part  of  chapter  SO  of  the  Acts  of 
the  Legislature  of  1901  (Acts  1901,  p.  80), 
which  provides  for  an  appeal  by  either  party 
from  the  final  order  or  decision  of  the  county 
court  in  an  election  contest  for  a  county  or 
district  office  to  the  circuit  court,  and  a  trial 
de  novo  in  that  court,  is  constitutional. 
Williamson  v.  Musick  [W.  Va.]  53  S.  E.  706. 
In  Indiana  writs  of  error  coram  nobis  have 
been  abolished.  See  Hurd's  Rev.  St.  1903, 
c.  110,  §  67.  This  statute,  however,  did  not 
abolish  the  essentials  of  the  proceedings, 
which  remain  the  same,  and  the  motion  in 
the  court  in  which  the  error  was  comi-nitted 
which  was  substituted  for  tlie  writ  is  the 
commenceinent  of  a  new  suit  in  wliich  new 
issues  are  made,  upon  which  there  must  be  a 
finding  and  a  judgment,  and  such  motion 
stands  in  the  place  of  the  declaration.  The 
proceeding  is  one  at  law,  and,  unless  an  is- 
sue of  law  is  made  upon  tlie  motion  in  the 
trial  court,  the  question  tliere  passed  upon 
is  a  question  of  fact,  which  can  be  reviewed 
only  by  appeal  or  writ  of  error  from  the 
judgment  rendered  in  the  particular  case, 
upon  proper  assignments  of  error  in  tlie 
court  of  review.  Domitzki  v.  American  Lin- 
seed Co.    [111.]   77  N.  E.   428. 

69.  See   5  C.   L.    130. 

70.  Philadelphia  v.  Miller,  27  Pa.  Super. 
Ct.  11;  Delaware  County  Trust  S.  D.  v.  Title 
Ins.  Co.  V.  Lee,  24  Pa.  Super.  Ct.  74.  Appeal 
before  signature  of  jud.gment  is  premature. 
Huuch  V.  Drew  Inv.  Co  [La.]  40  So.  847; 
State  V.  Salyers  [Iowa]  106  N.  W.  516.  No 
judgment  rendered  on  demurrer.  Sloss- 
Sheffleld  Steele  &  Iron  Co.  v.  Holloway  [Ala.] 
4  0  So.  211.  Not  from  mere  memorandum  of 
a  ruling.  Ferrell  v.  Opelika  [Ala.]  39  So. 
249.  Where  the  clerk  copied  into  the  rec- 
ords the  minvites  of  the  presiding  judge  in 
his  calendar  and  the  records  were  subse- 
quently approved,  there  was  an  entry  of 
judgment  sufficient  to  give  the  supreme 
court  jurisdiction  of  the  appeal.  Kuhlmail 
v.  Wietien  [Iowa]  105  N.  W.  445.     Under  Rev. 
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sucli  "^  having,  at  least,  a  semblance  of  validity/-  on  matters  of  law  or  fact  as  op- 
posed to  matters  of  discretion"  such  as  cost  awards,"-*  and  it  mnst  have  reached 
a  finality,"  became  of  record,'''  and  been  against  appellant's  consent  or  not  due  to 


Code  Civ.  Proc,  §  316,  317,  providing  that 
an  order  shall  become  complete  and  effective 
when  made  in  writing-,  signed  by  the  court 
or  judge,  attested  by  tlie  clerk  and  filed  in 
his  office,  and  §  318,  making  it  the  duty  of 
the  clerk  immediately  after  the  filing  of  the 
order  to  attest  and  record  the  same  in  the 
judgment  book,  an  appeal  from  an  order  de- 
nying a  new  trial  taken  before  such  order 
had  been  attested  was  wholly  ineffectual. 
Stephens  v.  Faus   [S.   D.]    106  N.  W.   56. 

71.  No  appeal  will  lie  from  the  refusal  of 
the  county  court  to  cause  drainage  ditches 
to  be  constructed  as  provided  by  Rev.  St. 
1899,  §  1110,  such  act  being  ministerial. 
Sanders  v.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.] 
92   S.  W.    736. 

72.  Appeal  will  not  lie  from  a  judgment 
absolutely  void.  Barber  v.  State  [Ala.]  39 
So.  318;  Mattox  Cigar  &  Tobacco  Co.  v.  Gato 
Cigar  Co.  [Ala.]  39  So.  777;  McMillan  v. 
Gadsden    [Ala.]    439  So.    569. 

73.  Selecting  a  depository  for  trust  funds. 
Gottschalk  v.  Mercantile  Trust  &  Deposit 
Co.  [Md.]  62  A.  810.  Granting  or  refusing 
a  new  trial.  Whitcomb  v.  Mason  [Md.]  62  A. 
74  9.  An  order  of  the  orphan's  court  refus- 
ing to  make  partial  distribution  of  the  as- 
sets in  the  hands  of  an  assignee  under  §  8 
"of  the  act  concerning  general  assignments 
(P.  L.  1899,  p.  146).  In  re  Browning  [N.  J. 
Err.  &  App.]  61  A.  1066.  Ruling  upon  mo- 
tion to  recommit  auditor's  report.  AU- 
wright  v.  Skillings,  188  Mass.  538,  74  N.  E. 
944.-  Order  of  reference  in  an  equity  case. 
Lockwood  V.  Lockwood  [S.  C]  53  S.  E.  87. 
Order  granting  the  defendant  further  time 
to  answer.  Belle  v.  Western  Union  Tel.  Co. 
[S.  C]  53  S.  B.  177;  Dunn  v.  Marks  [N.  C] 
53  S'  E.  845.  An  order  for  a  reference  to 
take  testimony  in  a  case  involving  the  con- 
stitutionality of  a  statute  is  not  appealable, 
though  the  defendant  admits  tliat  the  stat- 
ute is  unconstitutional,  such  admission  not 
being  sufficient  in  such  case  to  relieve  the 
court  of  the  duty  to  pass  upon  the  case. 
Hall  V.  McBride  [S.  C]  53  S.  E.  368.  No  ap- 
peal lies  as  a  matter  of  right  from  an  order 
of  the  appellate  division  affirming  an  assess- 
ment of  damages,  but  where  the  items  of 
damages  disallowed  are  definitely  fixed  and 
the  court  in  making  the  assessment  certified 
that  they  were  "rejected  as  a  inatter  of  law 
and  not  as  a  matter  of  discretion,"  such  or- 
der is  applicable.  City  Trust,  Safe  Deposit 
&  Surety  Co.  v.  American  Brewing  Co.,  182 
N.  Y.  285,  74  N.  E.  948.  It  can  very  rarely 
happen  that  making  an  additional  party  will 
be  serious  prejudice,  and  hence  such  orders 
are  usually  discretionary  and  not  appealable. 
Bernard  v.  Sheniwell,  139  N.  C.  446,  52  S.  E. 
64.  V\^hile  an  appeal  will  not  lie  from  a  dis- 
cretionary order,  yet  the  question  whether 
the  subject-matter  of  the  order  or  decree 
was  within  the  discretion  of  the  court  is 
open  to  examination  in  an  appeal  in  the  case 
in  w^hich  the  order  or  decree  -was  rendered. 
Gottschalk  v.  Mercantile  Trust  &  Deposit 
Co.    [Md.]    62  A.   810. 

74.  Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  118  111.  App.  98;  Stevens  v. 
Jones    [Wash.]    82    P.    75  4;    Hopkins   v.    Prit- 


chard  [W.  Va.]  53  S.  E.  557;  Pickens  v.  Dan- 
iels [W.  Va.]  52  S.  E.  215;  Klugh  v.  Pennsyl- 
vania R.  Co.,  29  Pa.  Super.  Ct.  583;  Durk  v. 
Scully  [Wash.]  S3  P.  426.  An  irregularity 
in  taxation  of  costs  in  municipal  court  can- 
not be  reviewed  on  appeal  unless  a  motion 
to  review  the  taxation  is  made  in  the  mu- 
nicipal court.  Municipal  Court  Act,  Laws 
1902,  p.  1589,  c.  580,  §  342.  Turtel  v.  Green- 
wald,  96  N.  Y.  S.  1074.  Ordinarily  an  ap- 
peal does  not  lie  from  a  decree  for  costs 
only  in  a  chancery  suit,  but  there  are  ex- 
ceptions to  the  rule,  turning  on  the  question 
of  the  discretionary  power  of  the  trial  court 
respecting  costs.  A  decree  for  such  costs  as 
are  discretionary  is  not  appealable,  but  one 
for  costs  not  in  the  discretion  of  the  court 
is  appealable,  provided  the  amount  thereof 
is  more  than  $100.  Nutter  v.  Brown  [W. 
Va.]  52  S.  E.  88.  Extraordinary  costs  such 
as  allowances  of  expenses  and  compensation 
of  receivers,  either  as  between  the  receiver 
and  the  fund  in  court  and  parties,  or  as  be- 
tween party  and  party,  are  not  discretion- 
ary and  a  decree  respecting  such  costs  is 
appealable.     Id. 

7.5.     In    Indiana    appeals    to    the    supreme 
and  appellate  courts  can  only  be  taken  from 
a  final  judgment.      Bozarth  v.  Mclntyre   [Ind. 
App.]    76    N.    E.    317.     Court    cannot    review 
unless  record  shows  a  judgment  or  final  or- 
der.    Modern  Woodmen  of  America  v.  Plum- 
mer    [Neb.]    105    N.    W.    181;    Montgomery    v. 
Reynolds    [Ga.]    53   S.    E.    512;    Honerine  Min. 
&   Mill.   Co.    V.   Tallerday   Steel   Pipe    &   Tank 
Co.    [Utah]    85    P.    626.      In   the    county   court 
the   final    decree    consists   of    the    findings    of 
fact,    conclusions    of    law    and    statement    of 
the    relief   awarded.     In    re   Lemerv's   Estate 
[N.    D.]     107    N.    W.    365.      A    so-cailed    judg- 
ment inserting  costs,   entered  by  the  county 
court    after    filing    the    findings    and    conclu- 
sions   held    a    mere    amendment,     and    both 
documents   together  considered   the   final  de- 
cree.     Id.      A  default  judgment  in   which   the 
amount  of  recovery  is  not  ascertained  is  not 
final    and    no    appeal    lies.     Sharp    v.    Bates 
[Md.]  62  A.  747.     Allowance  of  fees  not  final 
order.     Symms  v.  Jamieson,  115  111.  App.  165. 
The   essence   of   what   is   done    and   not   what 
the    decree    is    called    determines    whether    it 
is   final.      Loughlin  v.   U.   S.   School  Furniture 
Co..    118    111.    App.    36.      A    decree    ordering   a 
reference    is    not    rendered    final    by    a    mere 
recital    in    the   order,   showing   that    a   prima 
facie    case    rendering   a    decree    of    reference 
proper   has   been   made.     Rainey  v.    Freeport 
Smokeless    Coal    &    Coking    Co.    [T^^    Va.]    52 
S.   E.    473.      Record   inust    show   such   disposal 
of  motions  for  new  trial  that  judgment  has 
reached    finality.     Wall    v.    Kerr    [Neb.]    104 
N.    'W.    1076.      An    appeal    will    not    lie    from 
a    judgment    during   the    pendencj'    of    a    mo- 
tion   in    arrest    thereof.     State    v.    Ryan,    115 
Mo.    App.     414,     90    S.    W.    418.      Appeal    from 
order   denying    motion    for   new    trial    before 
such     order     was     attested     as     required     by 
statute     held     ineffectual.     Rev.     Code     Civ. 
Proc,     §§     316,     317.    318.      Stephens    v.     Faus 
[S.     D.]     106     N.     W.     56.      Where     the     court 
found    on    conflicting    evidence    that    a    nui- 
sance  existed    its    order   directing   abatement 
and   granting  an   injuncton   after  60   days   in 
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his  defaults''  Decisions  other  than  the  foregoing  are  reviewable  under  various  stat- 
utes if  they  determine  the  "•merits,"  "principles  of  the  cause,"  deny  a  rightful  mode 
of  trial,  "in  effect  discontinue  the  cause"  or  "prevent  judgment,"'®  or  if  they 
"change  possession"^'*  or  "affect  property  rights,"  or  if  they  would  have  been  "final 
if  rendered  as  claimed."®^  In  some  jurisdictions  any  interlocutory  order  is  appoal- 
a]jle  by  leave  of  court,  and  as  to  some  of  such  orders,  even  this  is  needless.®^  Error 
will  not  lie  to  a  judgment  rendered  pursuant  to  directions  given  on  remand,'*^  but 
Avhere  a  judgment  is  affirmed  with  directions,  the  lower  court  must  construe  the 
same,  and,  if  error  is  committed  in  so  doing,  the  judgment  is  not  void  but  subject 
to  correction  on  review.®^     Decisions  by  nonjudicial  tribunals  or  boards  are  review- 


case  the  nuisance  was  not  abated,  -was  final 
and  appealable.  Schmelzer  v.  Bartlett  Il- 
luminating- Co.  [Midi.]  12  Det.  Leg.  N.  670, 
10  N.  W.  129.  A  judgment  will  be  regarded 
as  final  though  inartificial  and  lacking  for- 
mal entry  if  it  assumed  to  decide  the  case 
and  was  so  treated  by  parties.  Buckley  v. 
McDonald    [Mont.]    84    P.    1114. 

76.  Appeal  will  be  dismissed  where  the 
record  does  not  sliow  the  making  and  entry 
of  any  order  or  decree  from  which  an  ap- 
peal could  be  taken.  Schneider  v.  Metcalf 
[Iowa]  106  N.  W.  270.  A  judgment  may  be 
appealed  from  though  the  journal  entry  has 
not  been  signed  by  the  judge,  the  statute  as 
to  the  signing  of  the  record  by  the  judge 
being  merely  directory.  In  re  Jones'  Es- 
tate   [Iowa[    106   N.   W.    610. 

77.  No  sippeni  lies  from  a  default  judg- 
ment. Catalano  v.  North  British  &  Mercan- 
tile Ins.  Co.,  99  N.  Y.  S.  524;  Consumers' 
Park  Brewing  Co.  v.  Greenberger,  47  Misc. 
398,  94  N.  Y.  S.  38;  Happel  v.  Lippe,  95  N.  Y. 
S.  523;  Lesser  v.  Kahn,  98  W.  Y.  S.  212;  Le- 
venson  v.   Arnold,    97   N.   Y.   S.   990. 

Unless  due  to  defective  service  of  process! 
Under  Code  Civ.  Proc,  §  3057,  an  appeal 
from  a  judgment  is  the  proper  remedy 
where  defendant  shows  by  affidavit  that  the 
summons  was  not  served  on  it  and  the  af- 
fidavit of  service  fails  to  show  service  on 
defendant.  Mears  v.  North  American  Brew- 
ing Co.,  98  N.  Y.  S.  1042.  A  motion  to  amend 
and  not  appeal  is  the  proper  procedure  to 
correct  a  judgment  including  costs  not  al- 
lowed on  appeal.  Carolan  v.  O'Donnell.  109 
App.  Div.  700,  96  N.  Y.  S.  493.  Under  Mun. 
Ct.  Act,  Laws  1902,  p.  1578,  c.  580,  §  311,  a 
defendant  who  was  not  personally  served 
and  who  did  not  appear,  may  appeal  from  a 
judgment  entered  by  default  any  time  w^ith- 
in  20  days  from  personal  service  of  notice 
of  entry  of  judgment.  Dixon  v.  Carrucci, 
97  N.  Y.  S.  380.  A  special  appearance  to  ob- 
ject to  the  jurisdiction  of  the  court  is  not 
an  appearance  within  Mun.  Ct.  Act,  Laws 
1902,  p.  1578,  c.  580,  §  311.  Dixon  v.  Car- 
rucci,  97   N.  Y.  S.  380. 

Nor  from  a  judarmeiit  by  consent.  Brown 
V.  McKie  [N.  Y.]  78  N.  E.  64:  Sidney  Novelty 
Co.  V.  Hanlon  [Conn.]  63  A.  727;  King  v. 
King,  215  III.  100,  74  N.  E.  89;  Pacific  Pav- 
ing Co.  V.  Vizelich  [Cal.  App.]  82  P.  82. 
That  defendant  confesses  judgment  does  not 
debar  an  interested  third  person  from  ap- 
peal. Oil  City  Ironworks  v.  Pelican  Oil  & 
?ipe  Line  Co.    [La.]    38   So.    987. 

78.  Direct  exception  may  be  taken  to  the 
refusal  of  a  judgment  that  would  have  been 
final.  Head  v.  Marietta  Guano  Co.  [Ga.]  53 
S.  E.  676.  Order  denying  a  motion  to  dis- 
miss an  appeal  to  the  circuit  court  from  an 
award    in    condemnation    proceedings    is    not 


appealable  under  Rev.  St.  1898,  §  3069,  au- 
thorizing appeals  from  orders  affecting  a 
substantial  right,  determining  the  action, 
and  preventing  a  judgment  from  which  an 
appeal  may  be  taken.  Putney  v.  Milwau- 
kee Light,  Heat  &  Traction  Co.  [V^Hs.]  105  N. 
W.  1066.  Rev.  St.  1898,  §  1210b,  relative  to 
actions  to  compel  a  reassessment  of  taxes 
contemplates  that  the  action  shall  be  closed 
by  a  judgment.  An  order  in  sucli  action 
staying  proceedings  pending  reassessment 
was  not  appealable  under  §  3069  as  deter- 
mining the  action  or  preventing  a  judgment. 
Land  &  Securities  Co.  v.  South  Milwaukee 
[Wis.]  106  N.  W.  850.  An  adequate  remedy 
in  sucli  case  existed  under  §  3047,  Rev.  St. 
1898,  providing  for  appeals  from  interlocu- 
tory judgments  and  §  2883  relative  to  the 
entry    of    such    judgments.     Id. 

79.  A  decree  or  order  in  a  chancery  case 
appointing  a  receiver,  and  tliereby  changing 
the  possession  of  personal  property,  is  ap- 
pealable. See  Code  1899,  c.  135,  §  1.  Bal- 
timore Bargain  House  v.  St.  Clair  [W.  Va.] 
52    S.    E.    660. 

80.  The  refusal  of  tlie  court  to  sustain  a 
motion  to  dismiss  a  caveat  to  tlie  return  of 
appraisers  upon  an  application  for  year's 
support  is  appealable,  although  the  case  has 
not  been  finally  disposed  of  in  tlie  trial 
court,  since  if  tlie  court  had  sustained  such 
motion  its  ruling  would  have  brought  about 
a  final  disposition  of  tlie  case.  Mathews  v. 
Rountree,  123  Ga.  327,  51  S.  E.  423.  The  su- 
preme court  has  jurisdiction  to  pass  upon 
an  assignment  of  error  complaining  of  a  re- 
fusal to  sustain  a  motion  to  make  a  man- 
damus absolute,  because  if  this  motion  had 
been  granted  it  would  have  finally  disposed 
of  the  case.  Mineral  Bluff  Board  of  Educa- 
tion V.  Mineral  Bluff,  123  Ga.  669,  51  S.  E. 
577.  No  cause  shall  be  carried  to  the  su- 
preme court  upon  any  bill  of  exceptions,  so 
long  as  the  same  is  pending  in  the  court  be- 
low, unless  the  decision  of  judgment  com- 
plained of  would  liave  been  a  final  disposi- 
tion of  the  cause,  or  final  as  to  some  ma- 
terial party  thereto.  Civ.  Code  1895,  §  5226. 
Du  Vail  V.  Brogden,  123  Ga.  411,  51  S.  E.  404. 
Until  final  judgment  be  rendered  in  the 
trial  court,  no  interlocutory  ruling  whicli 
would  not  have  finally  disposed  of  the  case 
if  rendered  in  favor  of  the  excepting  party 
can  be  brought  under  review  in  tlie  su- 
preme court.  Matliews  v.  Rountree,  123  Ga. 
327,    51    S.    E.    423. 

81.  An  interlocutory  judgment  in  parti- 
tion proceedings  is  reviewable  on  exceptions 
altlioug'h  there  lias  been  no  final  judgment. 
Joyce   V.    Dyer,    189   Mass.    64,   75   N.    E.    81. 

82.  Champion   v.   Rice    [N.   M.]    82   P.    359. 

83.  V\^hen  the  court  of  review  directs  the 
lower  court  to   enter  judgment,    it  can  do   so 
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only  in  view  of  having  adjudicated  tlie  con- 
tention between  the  parties  which  adjudi- 
cation will  not  be  reviewed  on  appeal  from 
judgment  entered  in  conformity  w^ith  the 
remittitur  on  the  former  appeal.  Lambert 
V.  Bates    [Cal.]    82  P.    767. 

84.  Under  Burns'  Ann.  St.,  §  7859,  an  ap- 
peal will  be  from  an  order  granting"  or  re- 
fusing prayer  of  a  petitioner  to  board  of 
commissioners.     Good    v.    Burk    [Ind.]    77    N. 

E.  lOSO.  But  such  order  or  decision  inust 
be  final  in  its  nature  and  put  an  end  to  the 
proceeding  before  the  board.  Id.  The  re- 
jection of  an  account  or  claim  by  the  com- 
missioner of  revenues  may  be  reviewed  by 
the  circuit  court,  under  the  Tucker  Act,  24 
St.  505,  as  amended  by  30  St.  494,  as,  pro- 
ceedings to  recover  a  tobacco  rebate  as  au- 
thorized  by   32    St.    97.     Hyams   v.   U.    S.,    139 

F.  997.  An  order  of  a  board  of  commission- 
ers ordering  an  election  and  fixing  date 
when  it  should  be  held  is  an  interlocutory 
order  from  ■which  no  appeal  would  lie. 
Good  v.  Burk  [Ind.]  77  N.  E.  1080.  An  ap- 
peal does  not  lie  to  the  circuit  court  from 
the  action  of  a  city  council  granting  or  re- 
fusing a  permit  to  build  a  house.  Ex  parte 
Evans  [S.  C]  52  S.  E.  419.  Whether  the 
funds  with  which  to  meet  the  expenditure 
shall  be  raised  by  tax  for  the  current  year, 
or  by  affording  the  voters  of  the  county  an 
opportunity  to  authorize  the  issuance  of 
bonds  at  an  election  duly  held  for  that  pur- 
pose is  a  matter  solely  for  the  determina- 
tion of  the  county  authorities,  and  no  ap- 
peal lies  from  their  decision.  Anderson  v. 
Newton,    123  Ga.    512,   51   S.   E.   508. 

85.  Ruling's  on  demurrer:  An  appeal 
will  not  lie  from  a  judgment  overruling  a 
demurrer.  Pine  Lumber  Co.  v.  Covington 
County  [Miss.]  40  So.  260;  Duryee  v.  Parker, 
105  App.  Div.  442,  94  N.  Y.  g.  981;  Wenom  v. 
Fossick,  115  111.  App.  605.  Demurrer  for 
multifariousness  held  special.  Kerr  v. 
Paipp  [Mich.]  13  Det.  Leg.  N.  223.  107  N.  W. 
1059;  Flynn  v.  Holmes  [Mich.]  12  Det.  Leg. 
N.  744,  105  N.  W.  875;  Arnold  v.  Russell  Car 
&  Snow  Plow  Co.,  212  Pa.  303,  61  A.  914. 
An  order  sustaining  a  demurrer  is  not  ap- 
pealable. De  Beckwith  v.  Superior  Ct.  of 
Colusa  County,  146  Cal.  496,  80  P.  717; 
Schenectady  R.  Co.,  106  App.  Div.  336,  94  N. 
Y.  S.  401:  Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  217  111.  200,  75  N.  E.  473;  Ber- 
nard v.  Shemwell,  139  N.  C.  446.  52  S.  E.  64. 

A  judgment  refusing  to  allow  an  amend- 
ment of  a  general  demurrer  to  a  petition  is 
not  a  final  judgment,  nor  would  a  judgment 
allowing  the  amendment  have  been  final  dis- 
position of  the  cause,  so  as  to  authorize  a 
writ  of  error  to  the  judgment  first  named 
while  the  case  was  pending  in  the  trial 
court.  Henderson  v.  State,  123  Ga.  465.  51  S. 
E.  385.  A  decision  sustaining  a  demurrer,  as 
distinguished  from  an  interlocutory  judg- 
ment entered  thereon  is  not  anpealable.  Rees 
V.  New  York  Herald  Co.,  98  N.  Y.  S.  548. 
Where,  in  equity,  legal  questions  raised  by 
a  demurrer  clause  in  the  answer  to  which 
replications  were  filed  w^ere  erroneously 
considered  by  the  court  before  hearing  on 
the  proofs  an  appeal  from  the  decree  of  the 
court  thereon  will  not  be  entertained.  Gray 
V.  Eldred  [Mich.]  13  Det.  Leg.  N.  88,  107  N. 
W.  719.  An  order  sustaining  a  demurrer  to 
an   amended    complaint    because    of   a    ruling 


made  by  another  judge  in  sustaining  a  de- 
murrer to  the  original  complaint,  was  not 
a  mere  pro  forma  order  but  was  appealable. 
State  V.  Turner  [Md.]  61  A.  33i.  Code  Civ. 
Proc,  §  542,  gives  the  appellate  court  the 
right  to  review  an  order  on  a  demurrer  even 
though  no  judgment  follows  it.  Bartholo- 
mew v.  Guthrie  [Kan.]  81  P.  491.  The  su- 
preme court  has  no  jurisdiction  to  pass  upon 
an  assignment  of  error  complaining  of  the 
overruling  of  a  demurrer  to  the  answer  to 
an  application  for  the  writ  of  mandamus, 
when  the  trial  court  holds  that  the  answer 
presents  an  issue  of  fact,  and  refers  the 
issue  of  fact  to  a  jury,  and  when  there  has 
been  no  final  judgment  thereon.  Mineral 
Bluff  Board  of  Education  v.  Mineral  Bluff, 
123  Ga.  669,  51  S.  E.  577.  An  order  sustain- 
ing a  demurrer  to  the  complaint  on  the 
ground  of  defect  of  parties  is  appealable 
where  the  plaintiff  declines  to  bring  in  the 
additional  parties  and  allows  the  action  to 
be  dismissed.  Bernard  v.  Shemwell,  139  N 
C.    446,    52    S.    E.    64. 

Rulings  on  motion  to  .strike;  Order  re- 
fusing to  strike  certain  allegations  from  a 
pleading  not  appealable.  Harbert  v.  At- 
lanta &  C.  Air  Line  R.  Co.  [S.  C]  53  S.  E. 
1001.  An  order  striking  a  complaint  from 
the  files  for  duplicity  is  not  a  final  judg- 
ment and  hence  not  appealable.  Vaktaren 
Pub.  Co.  V.  Pacific  Tribune  Pub.  Co.  [\\'ash.] 
83  P.  426.  No  appeal  lies  from  a  decree  of 
the  chancellor  refusing  an  amendment  to 
the  bill  and  overruling  demurrers  to  the 
cross  bill  and  motion  to  strike,  the  decree 
not  being  final  within  Code  1896,  §  426.  nor 
interlocutory  within  §  427.  Cofer  v.  Wil- 
hite  [Ala.]  40  So.  340.  Granting  or  refusing 
leave  to  amend  not  final.  Henderson  v. 
State,  123  Ga.  465,  51  S.  E.  385.  Where 
judgment  on  the  pleadings  is  entered  on 
motion  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  court 
considered  all  the  pleadings  and  entry  of 
an  erroneous  judgment  is  reviewable  on  ap- 
peal and  is  not  a  mere  irregularity  author- 
izing a  vacation.  Ellis  v.  Moon  ["Wash.]  82 
P.    186. 

86.  An  order  vacating  "on  the  papers"  a 
warrant  of  seizure  issued  pursuant  to  Mu- 
nicipal Court  Act,  Laws  1902,  p.  1532,  c.  580, 
§  138,  is  not  appealable.  Wuertz  v.  Braun, 
99  N.  Y.  S.  340.  An  order  quashing  the 
service  of  a  summons  is  not  a  final  judg- 
ment either  -within  the  Constitution  or  the 
statute,  and  hence  not  appealable.  Honer- 
ine  Min.  &  Mill.  Co.  v.  Tallerday  Steel  Pipe 
&  Tank  Co.  [Utah]  85  P.  626.  Quashing  the 
service  of  a  writ  of  garnishment,  preventing 
further  proceedings  on  that  writ  and  final 
judgment,  is  in  effect  a  final  determination 
and,  therefore,  appealable.  Tatum  v.  Geist 
[Wash.]  82  P.  902.  No  appeal  lies  from  the 
refusal  to  stay  or  set  aside  an  execution, 
where  the  application  is  based  upon  facts 
outside  the  record.  Hanscom  v.  Chapin,  27 
Pa.  Super.  Ct.  546.  The  decision  of  the  su- 
perior court  upon  a  motion  to  dismiss  pro- 
ceedings to  enforce  a  lien  for  material  fur- 
nished for  the  construction  on  a  vessel,  un- 
der Pub.  St.  1882.  c.  192,  §  17.  on  the  ground 
of  the  insufficiency  of  the  attachments,  is 
not  a  motion  to  dismiss  for  defect  of  form 
of  process,  and  hence  is  appealable,  not- 
withstanding Rev.  Laws,  c.  173,  §  76,  provid- 
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of  practice  before  the  trial  ^"  or  judgments  on  diliatory  plcas/^  are  not  generally 
reviewable  in  the  absence  of  statute  unless  their  effect  is  to  finally  determine  the 
action  or  involve  "substantial  rights,"  "merits,"  etc.  Dismissals,^^  nonsuits,  order.^ 
to  strike  cause  and  the  like,""  are  reviewable  when  determinative  of  the  action,"^ 
otherwise  not.  Directed  verdicts,  orders  directing  or  arresting  judgment  or  orders 
for  new  trial,^-  and  others  of  similar  operation,''^  are  not  reviewable  at  common  law, 
since  they  are  often  discretionary  and  are  not  final.  In  some  states,  however,  they 
are  made  directly  appealable.'**  A  reviewable  final  judgment  or  decree  must  be 
finally  determinative  "^  of  the  controversy  to  the  aggrievement  of  the  person  claim- 


ing that  the  decision  of  the  superior  court 
upon  a  motion  to  dismiss  for  defect  of  form 
of  process  is  final.  Merriman  v.  Currier 
[Mass.]  77  N.  E.  708. 

87.  An  order  of  refer^ce.  Southern 
Chemical  Co.  v.  Lackey  [N.  C]  52  S.  E.  272; 
Lockwood  V.  Lockwood  [S.  C]  53  S.  E.  87. 
Order  denying  change  of  venue.  Sanders  v. 
German  Fire  Ins.  Co.  [Wis.]  105  N.  W.  787; 
Taylor  v.  Grand  Lodge  A.  O.  U.  W.  [Minn.] 
107  N.  W.  545.  Sustaining  a  motion  to  sup- 
press a  deposition  made  hy  one  party  after 
the  other  has  announced  readiness  for  trial 
is  a  decision  of  the  court  on  the  trial  and 
comes  under  the  application  of  sec.  1614  of 
the  Code  of  1896,  allowing  a  party  to  take 
as  nonsuit  and  appeal.  Scheidegger  v.  Ter- 
rill  [Ala.]   39  So.  172. 

88.  Plea  of  prior  garnishment  not  yet 
brought  to  judgment  is  not  reviewable  un- 
der R.  S.  §  1011;  4  Fed.  Stat.  Ann.  p.  624. 
Barnsdall  v.  Waltemeyer  [C.  C.  A.]  142  F. 
415. 

89.  An  order  vacating  the  dismissal  of  a 
petition  to  contest  a  will  is  a  final  order, 
affecting  a  substantial  right  of  the  parties 
and  therefore  appealable.  In  re  Sullivan's 
Estate  [Wash.]  82  P.  297.  An  appeal  from 
an  order  dismissing  an  action  on  plaintiff's 
motion  virhere  there  is  no  counterclaim  or 
other  special  reason  for  refusing  to  dismiss, 
is  not  appealable  under  Rev.  Code  Civ.  Proc. 
§  440,  substituting  appeal  for  writ  of  error, 
etc.,  nor  under  §  462  designating  the  ap- 
pealable orders.  Deer  &  Webber  Co.  v. 
Hinckley  [S.  D.]  106  N.  W.  138.  An  ex  parte 
order  is  not  directly  appealable.  Order  dis- 
missing action  on  plaintiff's  motion  where 
there  was  no  counterclaim.  Id.  Where  the 
lower  court  overruled  a  motion  to  dismiss 
after  the  appellate  court  had  dismissed  an 
appeal  on  the  ground  that  the  case  had  be- 
come a  moot  one,  an  appeal  from  the  order 
will  be  entertained.  Montgomery  County  v. 
Montgomery  Traction  Co.  [Ala.]  39  So.  518. 
An  order  dismissing  a  bill  as  against  one 
defendant  is  not  appealable  while  the  cause 
is  still  pending  as  to  the  other  defendant 
except  in  cases  of  great  hardship.  Dillon  v. 
Griswold,  118  111.  App.  627.  An  order  dis- 
missing a  bill  as  to  one  party  is  not  a  final 
order  as  a  general  rule,  but  will  be  so  con- 
sidered -where  it  denies  such  party  justice 
and  he  has  a  prima  facie  case  on  the  merits. 
Loughlin  v.  United  States  School  Furniture 
Co.  118  111.  App.  36.  Decree  dismissing  bill 
as  to  one  branch  only  of  controversy  not 
final.  Memphis  Keeley  Inst.  v.  Leslie  E. 
Keeley  Co.  [C.  C.  A.]  144  F.  628.  The  dis- 
missal of  a  rule  to  cancel  inscribed  mort- 
gages as  disclosing  no  cause  of  action  Is 
rather  in  the  nature  of  a  final  than  an  in- 
terlocutory order,  and  is  appealable.  Fitz- 
ner  v.  Noullet,  114  La.  167,  38  So.  94. 


90.  A  ruling  of  the  court  discharging  the 
jury  in  a  case  if  made  over  objections  of 
defendant  and  an  exception  saved,  is  re- 
viewable. Williams  v.  Jones  [Ariz.]  85  P. 
399. 

01.  Order  .abating  action  and  denying 
substitution  of  executor  of  deceased  plain- 
tiff held  final  so  as  to  allow  review  by  writ 
of  error.  Strauss  v.  Merchants  Loan  &  Trust 
Co.,  119  111.  App.  588. 

92.  Appeal  will  not  lie  from  an  order 
setting  aside  a  verdict  and  granting  plain- 
tiff a  right  to  replead.  Birmingham  R., 
Light  &  Power  Co.  v.  Tanner  [Ala.]  40  So. 
58. 

93.  An  order  denying  a  motion  to  amend 
findings  is  not  appealable.  Peterson  v. 
Hutchinson  [Minn.]  107  N.  W.  1124.  An  or- 
der denying  a  motion  for  amended  findings 
on  appeal  from  the  probate  court  is  not  ap- 
pealable. In  re  Pederson's  Estate  [Minn.] 
106  N.  W.  958. 

94.  Appeal  may  be  taken  from  ruling  on 
motion  for  new  trial  notwithstanding  judg- 
inent  has  theretofore  been  entered.  In  re 
Bishop's  Estate    [Iowa]    106  N.   W.   63J. 

S.'.  A  judgment  is  not  final  unless"  it  dis- 
poses of  the  cause  both  as  subject-matter 
and  the  parties  so  far  as  the  court  has  the 
power  to  dispose  of  it.  Starkey  v.  Starkey 
[Ind.]  76  N.  E.  876.  The  word  "final"  in 
Chap.  93,  p.  122,  Sess.  L.  1903,  has  reference 
not  to  the  character  of  the  judgment  as 
distinguished  from  interlocutory,  but  Avas 
intended  to  mean  that  such  a  judgment 
should  be  conclusive  of  the  litigation  and 
without  right  of  further  appeal.  Mau  v. 
Stoner  [V\^yo.J  83  P.  218.  The  termination 
of  the  particular  action,  not  of  the  subject- 
matter  of  the  litigation,  marks  the  finality 
of  the  judgment.  Honerine  Min.  &  Mill.  Co. 
V.  Tallerday  Steel  Pipe  &  Tank  Co.  [Utah] 
85  P.  626.  A  final  decree  is  one  which  fully 
decides  and  finally  disposes  of  the  entife 
merits  of  the  case,  although  some  order  or 
decree  may  be  necessary  to  carry  out  the 
rights  of  the  parties  or  some  incidental 
matter  may  be  reserved  for  consideration, 
the  decision  of  which,  though,  cannot  effect 
the  decree  by  which  the  rights  of  the  par- 
ties have  been  declared.  Gray  v.  Ames,  220 
111.    251.   77   N.    E.    219. 

Held  final:  A  decree  fixing  the  right  of  a 
party  to  receive  a  certain  suin  from  part- 
nership assets  and  -which  leaves  nothing  to 
be  done  except  its  execution  in  case  it  is 
affirmed.  Heyman  v.  Heyman,  117  111.  App. 
542.  ,An  order  of  the  probate  court  deny- 
ing a  motion  to  set  aside  a  judginent  ap- 
proving the  final  account  of  an  exec'utor, 
without  allowance  of  fees.  Griswold  v. 
Smith  [111.]  77  N.  E.  551.  Where  the  record 
disclosed  that  the  appellants  declined  to 
plead  further  and  thereupon  it  was  adjudged 
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that  "the  defendants  jointly  and  severally, 
and  separately  and  severally,  have  and  re- 
cover of  and  from  the  plaintiffs  their  costs," 
such  lang'uag'e  was  broad  enough  to  include 
a  defendant  served  by  publication  but  as  to 
whom  no  default  was  entered,  and  as  to 
whom  the  record  did  not  sho^v  any  disposi- 
tion  of   the  case.     Starkey  v.   Starkey    [Ind.] 

76  N.  E.  876.  A  decree  adjudging  that  the 
grantee  in  an  absolute  conveyance  holds  the 
property  in  trust  for  the  benefit  of  certain 
parties  is  final  so  as  to  be  appealable, 
though  the  case  is  referred  to  a  master  for 
an    accounting.     Stahl   v.    Stahl,    220    111.    188, 

77  N.  E.  67.  A  decree  in  partition  proceed- 
ings for  the  sale  of  lands,  after  it  has  been 
ascertained  that  such  lands  cannot  be  par- 
titioned in  kind  without  injury.  Barnett  v. 
Thomas  [Ind.  App.]  75  X.  E.  868.  The  fact 
that  a  reference  is  ordered  after  decree  v/ill 
not  prevent  the  decree  from  being  final,  pro- 
vided the  principles  by  which  the  questions 
are  to  be  stated  are  fixed  by  the  decree. 
Gray  v.  Ames,  220  111.  251,  77  N.  E.  219.  An 
order  striking  a  bill  from  the  files,  being  a 
final  determination  of  the  right  of  com- 
plainant to  pursue  her  remedy  against  the 
movant.  Carpenter  v.  Auditor  General 
[Mich.]  13  Det.  Leg.  N.  160,  107  N.  Vf^.  878. 
In  an  action  at  law  with  an  equitable  coun- 
terclaim necessitating  a  determination  of 
all  the  issues  on  the  law  side  a  decree  on 
the  equity  side.  Colton  v.  Butterfield  [N. 
D.]  10  N.  "W.  236.  A  decree  on  a  foreclosure 
suit  on  a  mechanic's  lien.  Marean  v.  Stan- 
ley [Colo.]  81  P.  759.  The  finality  of  an  or- 
der denj-ing  a  motion  to  discharge,  upon  an 
undertaking,  a  mechanic's  lien  is  not  af- 
fected by  the  fact  that  the  order  grants 
permission  to  renew  the  motion  upon  addi- 
tional papers.  In  re  Hudson  "Waterworks, 
98  N.  Y.  S.  33.  A  decree  that  there  has 
never  been  a  sale  under  the  powers  con- 
tained in  the  mortgages  and  that  complain- 
ants be  let  in  to  redeem  is  a  final  decree 
although  a  reference  is  ordered  to  determine 
the  amount  due.  Zimmerman  Mfg.  Co.  v. 
Pugh  [Ala.]  39  So.  989.  The  refusal  to  per- 
mit appellant  to  file  his  petition  to  be  made 
a  party  to  the  action  and  the  issuance  of  a 
writ  of  possession  against  him.  Aull  v. 
Bowling  Green  Opera  House  Co.  [Ky.]  92  S. 
Tv'.  943.  An  order  of  the  probate  court  re- 
quiring a  former  administrator  to  turn  over 
to  his  successor  money  claimed  by  the  for- 
mer to  have  been  given  him  as  a  gift  by  the 
intestate.  Foster  v.  Murphy  [Neb.]  107  N. 
W.   843. 

HeliJ  not  final:  A  decree,  though  involv- 
ing the  merits,  is  not  final  if  it  contemplates 
further  proceedings.  Sale  of  land  ordered 
requiring  confirmation  and  distribution  of 
proceeds.      Clark   v.   Roller,   199   U.    S.    541,    50 

Law.  Ed. .     Decree  in  suit  for  divorce  and 

separate  maintenance,  awarding  plaintiff 
support  until  further  order  of  the  court  and 
costs  incurred  to  date,  and  referring  the 
cause  to  a  commissioner  to  report  the  value 
of  defendant's  property  and  ■^•hat  would  be  a 
reasonable  allowance.  Beatty  v.  Beatty  [Va.] 
53  S.  E.  2.  A  decree  merely  ascertaining  a 
personal  indebtedness  from  a  defendant  to 
the  plaintiffs,  but  not  decreeing  payment 
thereof,  and  not  fixing  a  lien  tlierefor  or 
otherwise  providing  for  the  payment 
thereof.  Pickens  v.  Daniels  ["SV.  Va.]  52  S. 
E.  215.  A  judgment  for  costs  upon  the  sus- 
taining of  a  demurrer.  State  v.  Lung  [Ind. 
App.]    77    N.    E.    860.      A   decree    in    an    action 


'  for    specific    performance   directing   the    con- 
I  veyance    of    the   property   upon    the    delivery 
,  of    certain    property    and    payment    of    a    cer- 
tain  sum   of   money   less   certain   amoimts  to 
be  thereafter  ascertained,   the  case  to  be  re- 
I  ferred      to      a      master      to      ascertain      such 
'  amounts,    was   not   final,    since   the    reference 
I  to  the  master  was  for  the  purpose  of  ascer- 
taining   facts    upon    which    the    final    decree 
j  was  to  be  based.     Gray  v.  Ames,  220  111.  251, 
;  77  N.  E.  219.     An  order  of  a  single  judge  of 
I  the   circuit  court   entered   in   vacation   refus- 
\  ing  a  writ  of  habeas   corpus    to  a   party  de- 
prived  of   his  liberty  by  virtue   of  a   writ   of 
execution    in    an    action    of   debt    at   the    suit 
of   the  people,  for  practicing  medicine  with- 
!  out   a   license.     People   v.   McAnally    [111.]    77 
!  N.    E.    544.     Order    on   the    settlement    of   ac- 
!  counts     of     bankrupt     trustees     disallowing 
I  dower  to   the   wives   of   the  trustees,   reserv- 
ing   a    question     for    further     consideration, 
etc.,     held     not     final    but    appealable    under 
Code   Pub.   Gen.    Laws   1904,    art.   5,    §    27,   au- 
thorizing appeal  from   an   order  determining 
a    question    of    right    and    directing    an    ac- 
count.     Slingluff  v.   Hubner    [Md.]    61  A.   326. 
Order    overruling    motion    to   deny    confirma- 
tion  of   a  judicial   sale   and   to   set   aside   the 
sale.     Hall   v.    Moore    [Xeb.]    106   N.    T^'.    785. 
A    decree    that    two    tracts    of    land    be    soli 
either   jointly    or    severally   at   the    discretion 
of  a  trustee.     "W^arner  v.   Grayson,   200   U.   S. 

257,    50   Law.   Ed. .     A   writ  of   error   will 

not  lie  from  the  judgment  or  from  an  inter- 
mediate order  while  a  motion  for  a  new 
trial  is  pending.  Kelly  &  Jones  Co.  v.  Moore 
[Ga.]  54  S.  E.  118.  Where  the  appellate  court 
sustains  an  injunction  but  holds  an  account- 
ing asked  for  in  abeyance  until  a  certain 
question  can  be  determined  in  the  lower 
court,  and  remands  the  cause,  the  judgment 
is  final  as  to  the  injunction,  but  not  as  to  the 
accounting,  and  hence  the  plaintiff  cannot 
sustain  an  appeal  to  the  supreme  court,  the 
afiirmance  of  the  injunction  being  in  his  fa- 
vor and  the  decisions  relating  to  the  account- 
ing not  being  final.  Sanche  v.  Mahler,  219  III. 
349,  76  N.  E.  485.  A  decree  of  a  chancellor 
confirming  a  report  of  a  register  and  requir- 
ing appellant  to  pay  attorney  fees  and  a 
specific  amount  for  the  maintenance  of  wife, 
or  go  to  jail.  Brady  v.  Brady  [Ala.]  39  So. 
237.  A  decree  of  reference  not  determining 
the  equities  of  the  case.  Robbins  v.  Brown 
[Ala.]  39  So.  588.  An  order  of  the  special 
term  of  the  supreme  court  confirming  a  part 
of  the  report  of  the  commissioners  of  esti- 
mates and  sending  the  rest  back  for  correc- 
tion. In  re  Commissioner  of  Public  Works, 
97  N.  Y.  S.  503.  The  refusal  of  the  court  to 
render  judgment  by  default  against  one  of 
the  defendants.  Carpenter  v.  Ingrain  [Ark.] 
91  S.  W.  24.  No  appeal  lies  from  an  order 
confirming  a  commissioner's  report  as  the 
court  may  disregard  such  report  and  enter 
judgment  according  to  the  rights  of  the  par- 
ties. Cottrell  V.  Barnes'  Adm'r  [Ky.]  90  S. 
TV.  1048.  TT^here  two  distinct  counts  are 
tried  together  no  appeal  will  lie  from  a 
judgment  on  one  pending  a  new  trial  on  the 
other.  Cramer  v.  Barmon  [Mo.]  91  S.  W. 
1038.  Where  demurrers  of  several  co-de- 
fendants are  sustained  and  judgment  en- 
tered thereon  and  the  action  is  dismissed  as 
to  another  who  interposed  a  general  denial, 
appeal  will  not  lie  from  the  judgment  on 
demurrer  while  a  motion  to  set  aside  the 
dismissal  is  pending.  Baker  v.  St.  Louis, 
189    Mo.    375,    88    S.    W.    74.      Under    Mun.    Ct. 
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ing  review.     Orders  and  adjudications  in  interlocutory  '"^  or  provisional,"  extra- 
ordinary ^^  and  special  °^  proceedings,  are  not  reviewable  except  as  provided  by  stat- 


Act  Laws  190'2,  p.  1563,  c.  580,  §  257,  plain- 
tiff cannot  appeal  from  a  judgment  in  liis 
favor  to  obtain  a  review  of  an  order  of  tlie 
court  vacating-  such  judg^ment,  but  must 
proceed  to  a  new  trial  and  appeal  from  such 
final  judgment  if  adverse.  Wendin  v.  Brook- 
lyn Heights  I.   Co.,   97  N.  Y.   S.   1073. 

96.  In  Texas  the  only  exception  to  the 
rule  that  appeals  can  be  taken  only  from 
final  judgments,  is  an  appeal  from  an  inter- 
locutory order  of  the  district  court  appoint- 
ing a  receiver  or  trustee  in  any  cause.  Cot- 
ton V.  Rand  [Tex.  Civ.  App.]  92  S.  W.  266. 
An  order  denying  a  motion  to  vacate  an  at- 
tachment is  not  appealable.  Maas  v.  Nanke- 
ville,  97  N.  Y.  S.  980;  Great  Falls  Meat  Co. 
V.  Jenkins  [Mont.]  84  P.  74.  Neither  the 
provision  for  appeals  from  orders  (Mun. 
Ct.  Act  Laws  1902,  pp.  1562,  1563,  c.  580,  §§ 
253-257)  nor  from  judgments  (Id.  p.  1578,  § 
310)  cover  orders  in  attachment  proceed- 
ings. Delamanarvis  v.  Chuclos,  98  N.  Y.  S. 
515.  An  order  under  §  2679  Code  of  Civil 
Proc.  to  make  deposit  or  to  show  cause,  is 
not  appealable.  In  re  Hopkins'  Will,  96  N. 
Y.  S.  941.  Refusal  of  court  to  quash  a  writ 
of  habeas  corpus  is  not  a  final  judgment  and 
cannot  be  reviewed  on  appeal  or  error. 
Rigor  V.  State  [Md.]  61  A.  631.  An  inter- 
locutory order  for  an  accounting  is  not  ap- 
pealable under  Code  Civ.  Proc.  §  963.  Grey 
v.  Brennen,  147  Cal.  355,  81  P.  1014.  An 
order  denying  a  motion  for  leave  to  renew 
a  motion  upon  additional  papers,  is  appeal- 
able. Conlen  v.  Rizer,  109  App.  Div.  537,  96 
N.  Y.  S.  566.  No  appeal  lies  from  an  order 
entered  after  decree,  under  Hurd's  Rev.  St. 
1903,  c.  22,  §  19,  allowing  a  defendant  who 
has  not  been  summoned  or  who  has  not  re- 
ceived a  notice,  to  appear  and  answer  the 
complainant's  bill.  Jenkins  &  Reynolds  Co. 
V.  Wells  [111.]  77  N.  E.  236.  An  order  dis- 
missing a  motion  to  set  aside  a  rule  nisi 
is  not  appealable,  nor  is  an  ordar  dismiss- 
ing tlie  response.  Fiscal  Court  of  Marion 
County  V.  Marion  Circuit  Ct.  [Ky.]  89  S.  ^W. 
704.  Appeal  will  not  lie  under  Rev.  St.  1895, 
art.  1383,  from  an  interlocutory  order  re- 
fusing to  vacate  an  appointment  of  a  re- 
ceiver. Fidelity  Funding  Co.  v.  Hirshfeld 
[Tex.  Civ.  App.]    91  S.  W.  246. 

97.  An  order  modifying  a  previous  order 
passed  on  a  motion  for  alimony,  determin- 
ing the  custody  of  children  pending  the  liti- 
gation, cannot  be  reviewed  on  fast  writ  of 
error.  Thompson  v.  Thompson  [Ga.]  53  S. 
E.  507.  Alimony  pendente  lite.  Beatty  v. 
Beatty   [Va.]   53  S.  E.  2. 

Grantins"  or  dissolving  injunction:  Under 
Act  March  3,  1891,  c.  517,  §  7,  an  order  dis- 
solving an  injunction  may  be  appealed  from. 
Chapman  v.  Yellow  Poplar  Lumber  Co.  [C. 
C.  A.]  143  F.  201.  Rev.  St.  1887,  §  4807, 
subd.  3.  authorizes  an  appeal  from  an  order 
dis.solving  an  injunction.  Dougal  v.  Eby 
[Idaho]  85  P.  102.  A  decree  granting  or 
refusing  an  injunction  is  appealable.  Han- 
sono  v.  Police  Jury  of  St.  Mary's  Parish 
[La.]  41  So.  321.  There  is  no  appeal  from 
an  interlocutory  order  denying  a  motion  to 
dissolve  an  injunction.  Lasher  v.  Annun- 
ziata,  119  111.  App.  653.  An  order  denying 
a  motion  for  an  injunction  is  not  appeal- 
able.    Builders'  Painting  &  Decorating  Co.  v. 


Advisory  Board  Bldg.  Trades  of  Chicago.  116 
111.  App.  264.  Order  enlarging  scope  of  an 
injunction  is  not  appealable.  National  Hol- 
low Brake  Beam  Co.  v.  Leigh,  119  111.  App. 
344.  In  South  Carolina  an  order  granting 
an  interlocutory  injunction  is  appealable, 
under  Code  Civ.  Proc.  1902,  §  11.  Lamar  v. 
Croft  [S.  C]  53  S.  E.  540.  Though  an  order 
granting  an  injunction  is  appealable  under 
the  United  States  statutes,  plaintiff  in  in- 
junction cannot  take  a  cross  appeal  on  a 
claim  that  the  injunction  was  unduly  lim- 
ited in  scope.  Act  Mar.  3,  1891.  Ex  parte 
Nat.    Enameling    &    Stamping    Co.,    201    U.    S. 

156,    50    Law.    Ed. ;    Ex    parte    Automatic 

Switch  Co.,   201   U.   S.   166,   50  Law.    Ed. . 

Appointing  or  di.sclinrg:ing  receiver:  Un- 
der Const,  art.  5,  §  9,  the  supreme  court  of 
Idaho  may  review  any  decision  upon  appeal 
from  the  district  court,  hence  it  could  re- 
view the  refusal  to  appoint  a  receiver,  pend- 
ing litigation.  Chemung  Min.  Co.  v.  Hanley 
[Idaho]  81  P.  619.  An  appeal  from  an  order 
refusing  to  vacate  the  order  appointing  a 
receiver  lies  under  the  statute  permitting 
an  appeal  from  an  order  removing  or  refus- 
ing to  remove  a  receiver.  Davis  v.  Consoli- 
dated Coal  Co.  [Wash.]  84  P.  22.  An  order 
setting  the  compensation  of  a  receiver  is  a 
final  decree  and  hence  appealable.  Ruggles 
v.  Patton   [C.  C.  A.]   143   F.  312. 

98.  Quashal  of  an  alternative  writ  of 
m.andamus  but  w^ith  leave  to  relator  to 
amend  is  not  a  final  judgment.  State  v. 
Landis    [Fla.]    39  So.   15. 

99.  A  dismissal  of  a  petition  for  admis- 
sion to  the  bar,  the  petition  being  based  on 
the  ground  tliat  petitioner  was  unjustly  de- 
prived of  tlie  right  to  admission  by  the  act 
of  the  county  bar,  is  a  final  judgment  witiiin 
Gen.  St.  1902,  §§  788,  819,  authorizing  ap- 
peals from  final  judgments,  etc.  In  re 
O'Brien's  Petition  [Conn.]  63  A.  777.  No 
appeal  lies  from  an  order  of  the  court  of 
common  pleas  making  absolute  a  rule 
granted  under  Act  Mar.  8,  1889  (P.  L.  10) 
as  amended  by  Act  May  25,  1893  (P.  L.  131) 
to  bring  an  action  of  ejectment  within  six 
months.  Gabler  v.  Black  [Pa.]  60  A.  257. 
A  final  order  incorporating  a  village  in  a 
special  proceeding  under  Rev.  St.  1898,  §§ 
854-866,  is  a  final  order  in  a  special  proceed- 
ing, and  appealable.  In  re  Salter  [Wis.] 
106  N.  W.  684.  A  person  filing  a  claim  for 
damages  in  proceedings  to  establish  a  high- 
way may  appeal  from  the  award  of  dam- 
ages but  not  from  the  order  establishing  the 
road.  In  re  Dugan  [Iowa]  105  N.  W.  514. 
Where  an  unauthorized  rule  is  entered  for 
taking  a  deposition  an  order  directing  a 
witness  to  answer  a  question  is  a  final  or- 
der from  which  the  witness  may  appeal. 
International  Coal  Min.  Co.  v.  Pennsylvania 
R.  Co.  [Pa.]  63  A.  80.  An  order  directing 
witnesses  to  answer  questions  propounded 
before  a  special  examiner  lacks  finality. 
Alexander  v.  U.  S.,  201  U.  S.  117,  50  Law.  Ed. 
.  Disallowance  of  an  opposition  to  ap- 
pointment of  administrator  by  one  claiming 
preference  of  appointment  is  final  as  to  op- 
ponent's rights.  Miguez  v.  Delcambre,  114 
La.  1032,  38  So.  820.  Under  the  Nebraska 
"Refunding  Bond  Act,"  Laws  1899,  p.  59,  c.  8, 
an  appeal  may  be  taken  from  the  findings  of 
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ute,^  and  then  must  be  finally  determinative,  -worlv  iiTeparable  injui-y,-  or  affect  sub- 
stantial rights."  Orders  punishing  for  contempt  *  are  not  reviewable  except  as  pro- 
vided by  statute.  Orders  after  judgment  ^  are  not  reviewable  separately  from  the 
judgment  if  merely  a  part  or  continuation  of  it ;  otherwise  if  they  newly  determine 
rights  ®  or  vacate,'  modify,  or  deny  vacation  of  modification  ^  of  the  judgment  as 
distinguished  from  a  default  ^  and  on  some  ground  not  resting  in  discretion.^'^     De- 


the  district  court  as  to  the  validity  of  county 
bonds  to  the  supreme  court  which  may  make 
a  final  and  binding  decision  on  the  question. 
Colburn  v.  McDonald  [Neb.]  100  N.  W.  961. 
The  court  will  not  attempt  in  such  proceed- 
ings to  adjudicate  tlie  rights  of  persons  not 
parties  to  the  record.  Id.  Under  Code  Civ. 
Proc.  §§  2260,  3405,  an  appeal  lies  to  the  ap- 
pellate division  from  final  orders  in  sum- 
mary proceedings  in  justices'  courts  to  re- 
cover the  possession  of  realty,  notwith- 
standing section  1357  giving  a  right  of  ap- 
peal to  the  appellate  division  in  special  pro- 
ceedings in  courts  of  record.  In  re  Soop 
IN.  Y.]   76  N.   E.   14. 

1.  An  order  vacating  an  order  granting 
leave  to  a  foreign  guardian  to  sue  is  ap- 
pealable as  a  final  adjudication.  In  re 
Crosby    [V^^ash.]    85  P.   1. 

3.  W^here  the  acts  against  wliich  an  in- 
junction is  directed  have  been  accomplished, 
the  dissolution  of  the  injunction  works  no 
such  irreparable  injury  as  will  warrant  an 
appeal.  Xavier  Realty  v.  Louisiana  R.  & 
Nav.  Co.  [La.]  39  So.  6.  A  judgment  order- 
ing sale  by  the  receiver  of  all  the  assets  of 
an  insolvent  in  bulk  instead  of  in  lots  may 
•work  irreparable  injury.  Wenar  v.  Leon  L. 
Schwartz  [La.]  40  So.  599.  Interlocutory  or- 
der not  appealable  unless  working  irrepara- 
ble injury.  Where  bond  affords  ample  pro- 
tection, order  for  release  of  sequestration 
not  appealable.  Richardson  v.  Johnson,  114 
La.  10'50,  38  La.  826.  An  order  of  recusation 
does  not  work  irreparable  injury;  an  order 
refusing  recusation  does.  State  v.  Reid 
[La.]    40  So.    369. 

3.  Judgment  vacating  a  town  plat  in  pro- 
ceedings under  §  2315  et  seq.,  Gen.  St.  1894, 
is  appealable  as  a  "final  order  affecting  a 
substantial  right"  within  subd.  6,  §  6140, 
Gen.  St.  1894.  Koochiching  Co.  v.  Franson, 
91  Minn.  404,  98  N.  W.  98.  An  order  de- 
claratory of  an  undisputed  fact  is  not  appeal- 
able. Fromme  v.  Poerschke,  95  N.  Y.  S. 
525. 

4.  A  judgment  of  contempt  based  upon  a 
complaint  charging  the  violation  of  an  in- 
junction is  not  aproealable  under  Rev.  St. 
1899,  §  2696.  State  v.  Bland,  189  Mo.  197,  88 
S.  W.  28.  A  juilgment  finding  appellantf 
guilty  of  contempt  for  violating  an  injunc- 
tion prohibiting  tlie  sale  of  certain  scalper'? 
tickets  is  a  final  judgment  in  a  civil  actior 
and  appealable  under  Rev.  St.  1899.  §  80*^ 
Id.  A  judgment  of  commitment  for  con- 
tempt made  conditional  on  future  conduct 
is  not  final.  State  v.  Peralta  [La.]  39  So. 
550.  Errors  in  contempt  proceedings  are 
reviewable  only  on  appeal,  not  by  habeas 
corpus*  Perry  v.  Pernet  [Ind.]  74  N.  E. 
609. 

5.  Order  for  writ  of  assistance  after  con- 
firmation and  order  for  deed  from  which 
appeal  ■was  pending  is  appealable.  Escritt 
v.  Michaelson  [Neb.]  103  N.  W.  300.  Re- 
fusal of  judge  to  settle  a  bill  of  excep1:ions 
not    an    appealable    order   or    subject.     Miller 


V.  American  Central  Ins.  Co.  [Cal.  App.]  83 
P.  289.  An  appeal  from  a  part  of  a  judg- 
ment awarding  compensation  and  costs  to  a 
guardian  ad  litem  does  not  come  within 
Code  Civ.  Proc.  §  939,  allovving  an  appeal  in 
special  orders  made  after  final  judgment. 
Aronson  v.  Levison   [Cal.]   83  P.  154. 

6.  Order  for  -writ  of  assi.stance  after  con- 
firmation in  foreclosure  is  appealable  as  a 
final  order.  Escritt  v.  Michaelson  [Neb.] 
106  N.  V^^.  1016.  An  order  of  the  county 
judge  denying  appellant's  rigiit  to  appeal 
under  Rev.  .  St.  1895,  art.  1401,  without  a 
bond  for  costs,  is  appealable.  Murray  v. 
Robuck  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
915,   89   S.   W\   781. _ 

7.  An  order  setting  aside  a  judgment  un- 
der Code  Civ.  Proc.  §  602,  is  an  interlocutory 
and  not  a  final  order  and  cannot  be  re- 
viewed on  appeal.  Continental  Trust  Co.  v. 
Peterson  [Neb.]  107  N.  W^  786.  Under  Code 
Civ.  Proc.  §  647,  an  order  refusing  to  set 
aside  a  default  judgment  is  an  interlocutory 
decision  finally  determining  the  rights  of 
the  parties  and  hence  need  not  be  excepted 
to.  Roberts  v.  Wilson  [Cal.  App.]  84  P. 
216.  Under  Code  Civ.  Proc.  §  963,  subd.  3, 
an  appeal  from  an  order  vacating  the  order 
denying  probate  to  the  will  is  within  appel- 
late jurisdiction  of  supreme  court.  In  re 
Bouyssou's  Estate  [Cal.  App.]  82  P.  1066. 
An  order  vacating  a  judgment  in  garnish- 
ment proceedings,  which  does  not  determine 
the  proceeding  and  prevent  final  judgment 
is  not  appealable.  Tatum  v.  Geist  [Wasla.] 
82  P.  902.  An  order  vacating  judgment  not 
appealable.  Sengfelder  v.  Powell-Sanders 
Co.  [Wash.]  82  P.  931.  Even  though  the  or- 
der be  made  in  a  separate  proceeding  espe- 
cially instituted  for  the  purpose.  Id.  An 
appeal  will  not  lie  from  a  memorandum  but 
only  from  a  formal  order  setting  aside  a 
judgment.  Chambers  v.  Morris  [Ala.]  39  So. 
375.  Where  the  appellate  jurisdiction  is 
purely  statutory,  failure  of  the  statute  to 
enumerate  an  order  revoking  an  order  re- 
fusing to  admit  a  will  to  probate,  renders 
it    unappealable.     In     re    Bouyssou's     Estate 

'[Cal  App.]  82  P.  1066.  Under  Ky.  St.  1903, 
§  4250,  appeal  from  an  order  setting  aside 
an  order  previously  granted  exonerating 
appellant  from   a  tax   assessment  will  lie  to 

he     circuit     court.     Garrett     v.     Creekmore 

Ky.]   89  S.  W.   166. 

8.  Appeal  will  lie  from  an  order  denying 
1   motion  to  open  a  default  judgment,  whicli 

s  tlie  proper  procedure.  Lesser  v.  Kahn,  98 
N.  Y.  S.  212.  Under  Code  Civ.  Proc.  as 
amended   by   Sess.   Laws   1899,   p.   146,    an   or- 

ler  made  before  final  judgment,  refusing  to 
set  aside  a  default  is  not  an  appealable  or- 
ier.  Bowen  v.  Webb  [Mont.]  85  P.  730. 
Under  2  Ball.  Ann.  Codes  &  St.  &  6500,  sub  I. 
7,  a  refusal  to  vacate  a  final  judgment  is  a 
final  order  made  after  judgment,  affecting 
a  subtastantial  right.  Jordan  v.  Hutchinson, 
39  W^ash.  373,  81  P.  867. 

9.  Where  defendant  moved  to  set  aside 
a    municipal    court   judgment    for    nonservice 
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cisions  of  lower  appellate  or  iutermediate  courts  are  revieAvable  in  cases  usually  pre- 
scribed by  statute  "  if  they  possess  finality.^-  Such  minor  court  decisions  are  ap- 
pealable as  provided  by  statute."  Parts  of  judgments  may  be  reviewed  if  severable 
and  complete  in  theniselves.^*  As  costs  are"  part  of  the  judgment,  the  taxation  of 
them  is  not  separately  review^able.^^ 

(§  4)      C.  Revieivahleness  may  depend  on  character  or  value  of  action,  suhjcci- 
matter,  or  controversy}'^ — ^The  action  must  be  civil  in  its  nature  ^'  to  be  reviewable 


of  summons,  which  motion  was  granted  and 
the  case  set  for  hearing,  and  appeal  from 
the  latter  part  of  the  order  will  be  regarded 
as  opening  a  default,  and  is  not  appealable. 
Spiropulos  V.  Magnioni,  96  N.  Y.  S.  438. 
Where  a  demprrer  to  an  aflfirmative  defense 
was  sustained  with  permission  to  amend 
answer,  but  no  amended  answer  ever  served, 
and  thereupon'  default  entered,  with  no  re- 
quest to  set  aside  such  default,  no  appeal 
will  lie.  Macy  v.  Sullivan  [Wash.]  84  P. 
601.  Under  Laws  1902,  p.  1563,  c.  580,  §  257, 
no  appeal  lies  in  the  first  instance  from  an 
order  opening  a  default  judgment.  Mar- 
golys  v.  Mollenick,   94  N.  Y.   S.   301. 

10.  An  order  opening  a  default  is  not  ap- 
pealable, especially  where  no  final  judgment 
on  default  has  been  entered.  Raner's  Law 
&  Collecting  Co.  v.  Standley  [Cal.  App.]  84 
P.   214. 

11.  An  order  of  the  district  court  dis- 
missing an  appeal  from  the  justice  court 
is  not  appealable  either  as  a  final  judgment 
nor  an  appealable  order  under  Code  Civ. 
Proc.  §  1722,  amended  by  Act  of  1899,  Sess. 
L.  1899,  p.  146.  Palmer  v.  Spaulding  [Mont.] 
85  P.  369.  An  order  by  the  county  court  re- 
moving a  special  administrator  and  appoint- 
ing another  to  take  his  place  is  a  final  order 
and  appealable  under  §  42,  c.  20,  Comp.  St. 
1903,  authorizing  appeals  in  probate  pro- 
ceedings by  any  person  affected  by  a  final 
order,  judgment,  or  decree.  In  re  Pope's 
Estate  [Neb.]  106  N.  W.  659.  In  Pennsyl- 
vania the  decision  of  the  court  of  common 
pleas  is  final  in  cases  of  trespass  appealed 
from  the  justice  court.  Minogue  v.  Ashland 
Borough,  27  Pa.  Super.  Ct.  506.  Code  Civ. 
Proc.  §  2260,  does  not  authorize  an  appeal 
to  appellate  division  of  supreme  court  from 
a  final  order  of  the  county  court  in  a  sum- 
mary proceeding  instituted  before  a  justice 
of  peace.  Burrus  v.  Parsons,  109  App.  Div. 
634,  96  N.  Y.  S.  359.  Code  Civ.  Proc.  §  1357, 
does  not  apply  to  summary  proceedings 
originating  before  a  justice  of  peace  and 
appealed  to  county  court.  Id.  Code  Civ. 
Proc.  §§  1340,  1342,  apply  to  appeals  from 
judgments  and  orders  made  in  actions,  and 
not  in  special  proceedings.     Id. 

13.  A  decision  of  the  appellate  court  re- 
versing a  judgment  to  allow  a  widow  an 
award  and  remanding  the  case  for  further 
proceedings,  is  final  and  hence  appealable  to 
the  supreme  court.  Kroell  v.  Kroell,  219  111. 
105,  76  N.  E.  63.  ^Where  the  judgment  of 
the  circuit  court  is  partly  affirmed  and 
partly  reversed  by  the  appellate  court,  the 
decision  of  the  appellate  court  is  not  final 
so  as  to  be  appealable  under  3  Starr  and  C. 
Ann.  St.  1896,  p.  3153,  c.  110.  Funk  v.  Kemp- 
ton  [111.]  77  N.  E.  683.  Where  a  case  was 
carried  to  the  superior  court  by  certiorari, 
the  answer  of  the  justice  of  the  peace  tra- 


versed, verdict  rendered  against  the  traverse, 
and  a  motion  for  a  new  trial  made  and  over- 
ruled, a  writ  of  error  did  not  lie,  as  the  main 
case  was  still  pending,  and  it  would  not  have 
been  finally  disposed  of  had  a  new  trial  been  • 
granted.  Du  Vail  v.  Brodgen,  123  Ga.  411, 
51  S.  E.  404.  Where  a  judgment  of  re- 
versal and  remand  by  the  court  of  civil  ap- 
peals practically  settles  the  case,  upon  the 
allegation  of  that  fact  in  the  petition  for 
writ  of  error,  it  may  be  reviewed  by  the  su- 
preme court.  Brown  v.  Cates  [Tex.]  13  Tex. 
Ct.   Rep.   179,   87  S.  W.  1149. 

13.  Order  of  county  court  on  appeal  from 
city  court  of  Kingston  is  not  further  appeal- 
able to  supreme  court.  Code  Civ.  Proc.  §§ 
1356,  1357,  do  not  apply.  In  re  Soop,  106 
App.  Div.  341,   94  N.   Y.  S.  463. 

14.  An  order  after  judgment,  made  with- 
out jurisdiction,  is  separately  appealable. 
Dahlstrom  v.  Portland  Min.  Co.  [Idaho]  85 
P.  916.  A  portion  of  an  order  may  be  ap- 
pealed from  the  same  as  a  portion  of  a  judg- 
ment. Code  Civ.  Proc.  §  940.  Donnelly  v. 
Gray  Bros.  [Cal.  App.]  84  P.  451.  Where 
the  whole  decree  is  appealed  from,  but  error 
is  only  assigned  to  a  part  thereof,  the  court 
on  appeal  has  jurisdiction  only  of  the  part 
of  the  decree  to  which  the  assignment  vi 
made.  Kouka  v.  Kouka  [111.]  77  N.  E.  556. 
Where  a  decree  adjudges  that  the  grantee 
in  an  absolute  conveyance  holds  the  prop- 
erty in  trust,  and  the  case  is  referred  to  a 
master  for  an  accounting,  the  part  of  the 
decision  declaring  the  trust  is  appealable, 
though  the  reference  to  the  master  is  inter- 
locutory and  unappealable.  Stahl  v.  Stahl, 
220  111.  188,  77  N.  E.  67.  Where  a  decree  in 
chancery  is  severable,  and  is  composed  of 
distinct  parts,  each  part  may  be  treated 
as  a  distinct  decree,  and  an  appeal  taken 
from  only  one  part  without  affecting  the 
other.     Kouka  v.  Kouka  [111.]  77  N.  E.   556. 

15.  Question  of  costs  is  ancillary  and  re- 
viewable only  on  appeal,  if  at  all,  from  final 
decree.  Memphis  Keeley  Inst.  v.  Leslie  E. 
Keeley   Co.    [C.   C.   A.]    144   F.    628.     An   order 

"denying  defendant's  motion  for  costs  of 
plaintiff's  motion  to  amend  the  complaint  is 
not  appealable  except  on  appeal  from  the 
allowance  of  motion  to  amend.  Abrahams 
v.  Finkelstein,    97   N.   Y.  S.   987. 

16.  See  5  C.  L.  139. 

17.  A  judgment  of  the  circuit  court  on 
appeal  from  the  board  of  supervisors  allow- 
ing a  claim  against  the  county  is  a  "judg- 
ment in  a  civil  action."  Marshall  County  v. 
Rivers  [Miss.]  40  So.  1007.  An  order  in  ha- 
beas corpus  proceedings  disposing  of  the 
custody  of  a  child  is  appealable.  Mahon  v. 
People,  218  111.  171,  75  N.  E.  768.  Under 
Rev.  Laws  c,  173,  §  106,  providing  for  an 
appeal  in  any  civil  cause,  according  to  the 
course  of  the  common  law  or  otherwise, 
tried  by  a  jury  or  heard  by  the  court,  an  ap- 
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by  civil  remedies.  It  must  involve  questions  of  la^-  ^^  or  of  fact  to  be  reviewable 
Ijy  the  remedies  appropriate  to  each,  e.  g.,  error  or  appeal.  The  case  may  go  either 
to  an  intermediate  or  to  the  highest  court  or  may  or  may  not  be  subject  to  further 
appeal  from  the  former  to  the  latter  if  any  of  the  criteria  hereafter  referred  to  ex- 
ist.^^  Jurisdiction  because  of  the  subject-matter  usually  prevails  over  that  depend- 
ent on  the  amount,-*^  and  the  existence  of  one  jurisdictional  predicate  makes  others 
needless.^^  But  where  by  failure  to  assign  it  as  error  the  question  giving  jurisdic- 
tion is  waived,  other  questions  will  not  be  considered.--  Joinder  with  a  cause  within 
the  jurisdiction  will  not  suffice.-^ 

Parikular  jurisdictional  facts.-^ — Among  the  criteria  prescribed  by  various  stat- 
utes to  determine  appealability  are  the  existence  -'"  of  a  constitutional  ^®  question 
particularly  pointed  out,-^  set  up/**  necessary  to  decision,  and  adversely  or  preju- 


peal  lies  by  way  of  exceptions  from  an  order 
denying  a  petition  for  prohibition.  Telian 
V.   Brown    [Mass.]    77  N.  E.   313. 

18.  Appeal  lies  in  Oklahoma  from  pro- 
bate court  to  supreme  court  in  civil  causes 
involving  onlv  questions  of  law.  Thompson 
V.  Crosby  [Okl.]    82  P.  643. 

19.  No  appeal  lies  to  the  court  of  appeals 
from  the  superior  court  in  cases  originating' 
in  the  justice  courts.  Pool  v.  Superior  Ct. 
of  Siskiyou  County  [Cal.  App.]  84  P.  53. 
Hence  no  writ  of  error  will  lie.     Id. 

20.  In  proceedings  to  set  off  a  widow's 
award,  the  supreme  court  has  jurisdiction 
of  an  appeal  from  the  Appellate  Court  re- 
gardless of  the  amount.  ICroell  v.  Kroell, 
219  111.  105,  76  N.  E.  63.  Court  of  appeals 
has  jurisdiction  of  an  appeal  from  a  judg- 
ment refusing  to  enjoin  collection  of  a 
judgment  and  vacate  if  the  amount  in  con- 
troversy is  less  than  $200.  Cincinnati,  P., 
B.  S.  &  P.  Packet  Co.  v.  Thomas  Malone  & 
Co.   [Ky.]    92  S.  AY.  306. 

21.  Constitution,  giving  court  of  appeals 
jurisdiction  in  actions  to  abate  a  nuisance, 
would  include  an  appeal  from  that  part  of 
the  judgment  in  such  an  action,  awarding 
costs  even  though  amounts  were  less  than 
$300.  White  v.  Gaffney  [Cal.  App.  82  P. 
1088].  On  an  appeal  in  which  the  supreme 
court  has  jurisdiction  solely  because  the 
validity  of  an  ordinance  is  involved,  the 
proper  construction  of  the  ordinance  is  not 
before  the  court,  and  the  judgment  will  be 
reviewed  only  in  case  the  statute  is  found 
invalid  and  then  only  to  the  extent  that  it 
was  affected  by  the  invalid  statute.  Gies  v. 
Broad  [Wash.]  83  P.   1025. 

22.  Where  a  freehold  is  involved  in  the 
original  decree  but  is  not  the  point  assigned 
for  error,  the  supreme  court  will  not  take 
jurisdiction.  In  re  Ross'  Estate,  220  111.  142, 
77  N.  E.  126. 

23.  A  cause  not  appealable  to  the  su- 
preme court  cannot  be  brought  within  its 
jurisdiction  by  being  united  with  another 
distinct  cause  of  action  of  which  it  has  ju- 
risdiction. Brown  v.  Cates  [Tex.]  13  Tex. 
Ct.   Rep.   179,   87  S.  W.   1149. 

24.  See  5   C.  L.   140. 

25.  Where  the  record  presents  a  fairly 
debatable  question  as  to  constitutionality  of 
a  statute,  the  supreme  court  has  jurisdic- 
tion. Chicago,  etc.,  R.  Co.  v.  People,  217  111. 
164,  75  N.  E.  368.  An  appeal  fairly  raising 
a  constitutional  question,  and  liaving  been 
taken  before  the  supreme  court  had  decided 
the  question,  will  be  retained  by  the  su- 
preme  court   and    not    sent    to   the    court    of 
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appeals.     Boling    v.    St.    Louis,    etc.,    R.    Co, 

189  Mo.  219,  %%  S.  W.  35. 

28.  Hood  V.  Baker  [Ind.  App.]  75  N.  E. 
608.  An  instruction  that  nine  of  the  twelve 
jurors  might  return  a  verdict  objected  to  as 
not  being  authorized  by  tiie  constitution, 
raised  a  constitutional  question  and  gives 
the  supreme  court  jurisdiction.  Logan  v. 
!  Field,  192  Mo.  54,  90  S.  V^''.  127.  A  record 
I  which  shows  an  instruction  that  the  law 
permits  three-fourths  of  the  jury  to  return 
a  verdict  as  a  verdict  returned  by  all  does 
not  show  a  constitutional  question  as  to  the 
validity  of  the  amendment  permitting  sucli 
verdict.     Hutchinson   &   Co.   v.   Morris   Bros, 

190  Mo.  673,  89  S.  V\^  870,  where  the  record 
shows  a  constitutional  question  raised  by 
appellant  and  decided  against  him,  the  su- 
preme court  has  jurisdiction  of  the  case  on 
appeal.  Shareman  v.  St.  Louis  Transit  Co., 
114  Mo.  App.  372,  89  S.  W.  575. 

27.  An  exception  to  an  instruction  base! 
upon  the  provision  with  a  statute  followed 
by  a  motion  for  a  new  trial  in  support  of 
which  the  grounds  expressly  specified  the 
unconstitutionality  of  tlie  statute  as  a  rea- 
son why  the  instruction  accepted  yv&s  in- 
correct, is  sufficient  to  raise  a  constitutional 
question  so  as  to  authorize  an  appeal  di- 
rectly to  the  supreme  court.  Christy  v.  El- 
liott, 216  111.  31,  74  N.  E.  1035. 

28.  Masonic  Fraternity  Temple  Ass'n  v. 
Chicago,  217  111.  58,  75  N.  E.  439.  A  bill  al- 
leging that  an  ordinance  is  unjust,  unrea- 
sonable, and  oppressive,  does  not  raise  a 
constitutional  question  so  as  to  give  the  su- 
preme court  jurisdiction.  Masonic  Frater- 
nity^ Temple  Ass'n  v.  Chicago,  217  III.  58,  75 
N.  E.  439.  The  refusal  to  allow  an  amend- 
ment to  a  bill  setting  up  a  constitutional 
question,  does  not  raise  a  constitutional 
question  so  as  to  give  the  supreme  court  ju- 
risdiction. Id.  A  constitutional  questioa 
held  sufficiently  presented  by  a  petition  by- 
property  owners  to  restrain  the  building  of 
a  commercial  railroad  in  a  city  street,  with- 
out payment  of  due  compensation,  in  viola- 
tion of  the  constitutional  rights  of  the  com- 
plainants, so  as  to  authorize  an  appeal  di- 
rectly to  the  supreme  court.  VA'ilder  v.  Au- 
rora, De  Kalb  &  R.  Elec.  Traction  Co..  215 
111.  493,  75  X.  E.  194.  In  order  to  give  the 
supreme  court  jurisdiction  on  the  ground 
that  a  constitutional  question  is  involved,  a 
specific  constitutional  guaranty  must  have 
been  invoked  and  denied.  Carmody  v.  St. 
Louis  Transit  Co.,  188  Mo.  App.  572,  87  S.  W. 
913.      By    merely    excepting    to    the    court* 
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dicially  decided,-^  the  construction  ^^  of  statutes  or  public  regulations,  a  case  involv- 
ing the  revenue  '^  or  taxes/-  a  case  involving  freeholds/"  titles/*  boundaries,  or  fran- 


charge  that  nine  of  the  jury  had  power  to 
Tender  a  verdict,  the  appellant  invoked  no 
constitutional  protection  so  as  to  give  the 
supreme  court  jurisdiction.  Carniody  v.  St. 
Louis  Transit  Co.,  188  Mo.  App.  572.  87  S.  W. 
913.  Not  sufficient  to  object  on  trial  but 
must  be  made  ground  of  motion  for  new 
trial.     State  v.  Grant   [Mo.]   92  S.  W.  698. 

29.  Where  the  judgment  might  have  been 
predicated  either  on  the  decision  of  a  con- 
stitutional question  or  on  another  ground, 
it  will  not  be  presumed  that  the  constitu- 
tional question  was  passed  on.  State  v.  Ya- 
zoo, etc.,  R.  Co.   [La.]   40  So.   630. 

30.  Validity  of  statute  or  municipal  or- 
dinance. See  Acts  1901,  p.  566,  c.  287,  §  8. 
Hood  V.  Baker  [Ind.  App.]  75  N.  E.  608. 
The  construction  of  a  statute  must  be  really 
involved,  and  where  there  is  no  ambiguity 
in  a  statute  no  question  of  construction  can 
arise.  It  is  not  sufficient  merely  to  claim 
that  the  construction  of  a  statute  is  in- 
volved.     Hood   V.    Baker    [Ind.]    76    N.   E.    243. 

31.  A  judgment  awarding  a  writ  of  man- 
damus to  compel  the  enforcement  on  a  judg- 
ment and  order  of  sale  for  delinquent  special 
assessments  against  land  is  not  a  case  re- 
lating to  revenue,  since  neither  the  liability 
to  pay  nor  the  amount  to  be  paid  is  in  con- 
troversy. Murpiiy  v.  People  [111.]  77  N.  E. 
439. 

33.  Although  questions  relating  to  the 
"legality"  of  a  tax  are  generally  appealable 
to  the  supreiTie  court  without  regard  to  the 
amount,  wliere  the  action  involves  merely 
overcharge  through  assessor's  error  in 
number  of  acres,  the  amount  being  less 
than  $200,  presents  no  appealable  question. 
Thomas  v.  Lincoln  County  [V\^ash.]  83  P. 
18.  Validity  of  tax  dependent  on  construc- 
tion of  revenue  law  gives  jurisdiction. 
Monongahela  River  Consol.  Coal  &  Coke  Co. 
v.  Board  of  Assessors  [La.]  39  So.  601.  An 
action  to  recover  back  taxes  paid  by  mis- 
take on  property  alleged  to  be  exempt  pre- 
sents no  question  as  to  the  legality  of  tlie 
tax.  McCaleb  v.  Buras  Levee  Dist.  Com'rs 
[La.]  41  So.  217.  Where  the  amount  of  a 
tax  depends  on  the  construction  of  the  rev- 
enue law  the  legality  of  the  tax  is  involved. 
State  V.  Orflla  [La.]  41  So.  227.  The  supreme 
court  has  jurisdiction  of  an  appeal  involv- 
ing validity  of  a  local  option  election.  Mar- 
shall V.  Mansura   [La.]   41  So.   56. 

33.  Although  the  freehold  is  located  in 
another  state  or  territory,  the  supreme  court 
has  jurisdiction  ■\\^here  the  low"er  court  had 
jurisdiction  of  tlie  parties  by  personal  serv- 
ice and  could  enforce  its  decree  in  personam. 
White  Star  Min.  Co.  v.  Hultberg  [111.]  77  N. 
E.  327.  A  freehold  is  involved,  within  the 
meaning  of  the  constitution  and  statute  pro- 
viding for  appeals  from  the  trial  to  the  su- 
preme court,  only  in  cases  wliere  the  neces- 
sary result  of  the  judgment  or  decree  is  that 
one  party  gains  or  the  other  loses  a  free- 
hold estate,  or  where  the  title  is  so  put  in 
issue  by  the  pleadings  that  the  decision  of 
the  case  necessarily  involves  the  decision  of 
such  issue.  In  re  Ross'  Estate,  220  111.  142, 
77  N.  E.  126.  Where  the  appellant's  sole  in- 
terest under  a  will  is  a  legacy  to  be  paid 
in  money,  an  appeal  will  not  lie  by  him  to 
the  supreme  court  in  proceedings  to  estab- 
lish the  will,  although  the  main  body  of  the 


property  of  the  estate  consists  of  real  es- 
tate. Id.  Where  a  freehold  is  involved  in 
the  original  decree,  but  is  not  the  point  as- 
signed for  error,  the  appeal  should  be  to 
the  appellate  court.  Id.  A  bill  in  aid  of  an 
execution  for  the  purpose  of  subjecting  real 
estate  to  the  lien  of  a  judgment  and  satis- 
fying the  execution  does  not  involve  a  free- 
hold. Fairbanks  v.  Carle,  217  111.  136,  75  N. 
E.  360.  Where  a  judgment  was  levied  upon 
land  as  the  absolute  property  of  the  attach- 
ment defendant,  and  an  interplea  was  filed 
by  a  third  party  claiming  to  be  the  owner 
of  such  land,  it  was  held  that  the  case  in- 
volved a  freehold,  although  the  interplea  did 
not  show  by  what  title  the  interpleader 
claimed.  Ray  v.  Keith,  218  111.  182,  75  N. 
E.  921.  Where  the  only  effect  of  a  judg- 
ment awarding  a  writ  or  mandamus  is  to 
compel  the  proper  officer  to  enforce  a  judg- 
ment and  order  of  sale  for  a  delinquent  spe- 
cial assessment  against  the  land,  such  judg- 
ment does  not  necessarily  involve  a  free- 
hold, since  tlie  loss  of  the  land  may  be  ob- 
viated by  payment  of  the  judgment  before 
sale  or  by  a  redemption  after  sale.  Murphy 
V.  People  [111.]  77  N.  E.  439.  A  freehold  may 
be  involved  in  the  original  decree  and  yet 
not  involved  in  the  appeal;  as  where  the 
only  question  on  an  appeal  in  a  suit  for  par- 
tition was  whether  there  was  a  lien  on  the 
appellant's  share  of  the  real  estate  created 
by  a  decree  in  separate  maintenance  pro- 
ceedings. Hutchinson  v.  Spoehr  [III.]  77  N. 
E.  580.  Where,  in  mandamus  proceedings 
to  compel  park  commissioners  to  grant  the 
relator  right  to  construct  a  railroad  track 
across  a  city  street,  the  title  of  the  relator 
to  a  strip  of  land  crossing  such  street  was 
in  issue,  it  •was  held  that  an  appeal  of  land 
from  a  judgment  denying  the  riglit  involved 
a  freehold.  People  v.  South  Park  Com'rs 
[111.]  77  N.  E.  925.  A  petition  to  set  aside 
an  execution  and  a  sale  of  land  thereunder, 
and  to  enjoin  the  further  issue  of  executions 
upon  the  judgment,  does  not  involve  a  free- 
hold. First  Nat.  Bank  v.  Gibson  [111.]  77  N. 
B.  562.  If  a  freehold  is  not  involved  in 
the  assignments  of  error,  though  involved 
in  the  pleas  or  original  decree,  the  appeal 
goes  to  the  appellate  court.  Douglas  Park 
Bldg.  Ass'n  V.  Roberts,  218  111.  454,  75  N.  E. 
1018.  Where  declarations  alleged  trespass 
quare  clausum  fregit,  but  title  to  the  free- 
hold was  not  involved  and  the  sole  issue 
was  who  was  entitled  to  possession,  appeal 
lies  to  appellate  court  only.  Id.  Although 
a  will  does  not  in  terms  devise  real  estate, 
if  it  sufficiently  appears  from  the  record 
that  the  decedent  owned  real  estate,  devised 
by  the  residuary  clause,  a  freehold  is  in- 
volved in  an  order  permitting  a  will  to  pro- 
bate and  an  appeal  will  lie  to  the  supreme 
court.  Senn  v.  Gruendling,  218  111.  458,  75  N. 
E.  1020.  Appeal  will  not  lie  to  supreme 
court  from  a  decree  declaring  a  deed  abso- 
lute in  form  to  be  a  mortgage,  permitting 
redemption,  and  cancelling  a  deed  to  a  third 
person  from  mortgagee,  on  the  ground  that 
it  does  not  involve  a  freehold.  Eddleman  v. 
Fasig,  218  111.  340,  75  N.  E.  977.  Where  in 
a  suit  to  enjoin  a  railroad  company  from 
building  its  road  in  a  city  street  the  bill 
averred  that  the  complainant  was  the  owner 
in  fee  of  certain  land,  and  that  such  owner- 
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chises,  or  the  validih-  thereof,^^  or  title  to  office,-^''  or  questions  involving  civil  or  po- 
litical rights,  a  minimum  ^'  or  maximum  ^®  amount  as  prescribed  by  statute  or  con- 


ship  extended  to  the  center  of  the  street, 
subject  only  to  the  easement  of  the  public 
in  the  street  as  a  public  liighway.  and  the 
defendant  denied  that  the  complainant  was 
the  owner  of  such  part  of  such  street,  it 
was  held  that  a  freehold  was  involved  so  as 
to  authorize  an  appeal  directly  to  the  su- 
preme court.  Wilder  v.  Aurora.  De  Kolb  & 
R.  Elec.  Traction  Co.,  216  111.  493,  75  N.  E. 
194.  A  mining  claim  under  laws  of  the 
United  States  is  a  freehold,  within  the  rule, 
although  the  title  to  the  fee  is  in  the  United 
States.  White  Star  Min.  Co.  v.  Hultberg 
[111.]  77  N.  E.  .327.  In  an  action  of  trespass 
necessarily  involving  title  to  realty,  the  ap- 
peal sliould  have  been  to  the  supreme  court. 
Schwartz  v.  McQuaid,  115  111.  App.  353.  A 
bill  to  remove  a  cloud  upon  the  title  to 
realty  involves  a  freehold  and  the  appellate 
court  can  consider  no  questions  involved  in 
the  cause  though  appellant  waives  all  mat- 
ters relating  to  the  freehold.  Glos  v.  Shedd. 
118  111.  App.  238.  The  appellate  courts  of 
tills  state  have  power  to  entertain  appeals 
from  interlocutory  orders  granting  injunc- 
tions though  a  freehold  may  be  involved. 
New  Ohio  Washed  Coal  Co.  v.  Coal  Belt  R. 
Co.,  116  111.  App.  153.  A  freehold  is  not  in- 
volved in  a  bill  to  collect  a  judgment  by 
compelling  the  execution  of  a  trust  created 
by  a  will  so  as  to  oust  the  appellate  courts 
of  jurisdiction.  Linn  v.  Downing,  116  111. 
App.  454. 

34.  Where  title  to  land  is  involved  the 
court  of  appeals  has  jurisdiction  regardless 
of  value.  Morgan  v.  Lev.^is  [Ky.]  92  S.  W. 
970.  A  judgment  upon  a  motion  to  quash 
an  execution  levy  on  the  ground  that  the 
real  estate  is  not  subject  to  execution  does 
not  involve  the  title  to  real  estate  so  as  to 
give  supreme  court  jurisdiction.  Moore  v. 
Stemmons,  192  Mo.  46,  90  S.  V\'.  434.  An  or- 
der quashing  an  execution  because  levied 
upon  exempt  homestead  does  not  involve 
title  to  real  estate  so  as  to  give  supreme 
court  jurisdiction,  specially  where  no  sale 
has  taken  place.  Lawson  v.  Hammond,  191 
Mo.  522,  90  S.  W.  431.  An  action  for  cutting 
and  hauling  away  logs  is  not  an  action  in- 
volving title  to  real  estate  so  as  to  give 
supreme  court  appellate  jurisdiction  though 
it  may  be  necessary  to  determine  the  title. 
McKinney  v.  Wright  Lumber  Co.,  192  Mo. 
32,  90  S.  W.  726.  A  decree  confirming  an  as- 
signment of  dower  is  one  "concerning  title 
to  land."  Hobson's  Adm'r  v.  Hobson's  Adm'r 
[Va.]   53   S.  E.  96  4. 

35.  An  appeal  involving  the  dissolution 
of  a  corporation  and  the  forfeiture  of  its 
franchise  lies  directly  to  the  supreme  court. 
Crafty  v.  Peoria  Law  Library  Ass'n,  219  111. 
516,  76  N.  E.  707.  Validity  of  franchise. 
See  Act  1901,  p.  566,  c.  287,  §  8.  Hood  v. 
Baker  [Ind.  App.]  75  N.  E.  608.  Acts  1901, 
p.  566,  c.  247,  §  8,  authorizing  an  appeal  to 
the  supreme  court  •where  any  question  is 
presented  as  to  validity  of  a  franchise  or 
of  a  municipal  ordinance  of  a  validity  of  a 
statute  or  a  constitutional  right,  is  appli- 
cable to  civil  causes  mentioned  in  Acts  1903, 
p.  "280,  c.  156,  amending  §  6,  Acts  of  1901, 
relating  to   the   jurisdictional  amount.     Id. 

30.  The  jurisdiction  of  the  supreme  court 
of  appeals  involving  title  to  office  depends 
solely  on  the  sum  involved,  and  hence  there 


is  no  jurisdiction  where  no  salary  is  at- 
tached to  the  office  (State  v.  Dallas  [La.] 
40  So.  847),  and  the  amount  of  public  funds 
to  be  handled  by  tiie  incumbent  is  not  to  be 
considered  (Id.).  Under  Const,  art.  6,  §  12. 
the  supreme  court  has  exclusive  appellate 
jurisdiction  of  cases  involving  the  title  to 
tlie  office  of  school  director.  State  v.  Fassc, 
189  Mo.  532,  88  S.  V\^   1. 

37.  Ann.  Code,  §  85,  relating  to  minimum 
amount  in  controversy  applies  only  to  ac- 
tions originating  in  justice  court  and  not 
to  judgments  of  the  circuit  court  on  appeal 
from  the  boaud  of  supervisors.  Marshall 
County  V.  Rivers  [Miss.]  40  So.  1007.  A  re- 
cital in  a  judgment  rendered  in  1904  that  it 
was  to  have  effect  as  though  entered  Mar. 
8,  1900,  definitely  fixed  the  date  of  the  judg- 
ment, and  a  remittitur  after  Mar.  8,  1900, 
could  not  effect  the  amount  in  controversy 
for  the  purpose  of  appeal.  Kennedy  v.  Citi- 
zens' Nat.  Bank  [Iowa]  104  N.  ViT.  1021. 
The  supreme  court  of  Washington  has  no 
jurisdiction  to  entertain  an  appeal  from  a 
case  originally  involving  not  more  than 
$200.  National  Grocery  Co.  v.  Cann,  39 
V\*ash.  596,  81  P.  1054.  Vrhere  after  the  ren- 
dition of  a  judgment  for  less  than  $500,  but 
before  the  adjournment  of  the  term  at  which 
such  judgment  v,'as  rendered,  the  minimum 
jurisdictional  limit  of  the  court  of  appeals 
was  reduced  to  $300,  it  was  held  that  an  ap- 
peal from  such  judgment  was  governed  by 
the  jurisdictional  limit  as  reduced.  Alli- 
son's Ex'r  V.  "Wood  [Va.]  52  S.  E.  559. 
Where  several  and  distinct  judgments  each 
for  less  than  $100  are  rendered  against  dif- 
ferent defendants  upon  their  individual  lia- 
bilities as  stockholders  in  a  corporation,  they 
cannot  by  aggregating  their  judgments  and 
uniting  in  a  proceeding  in  error  give  the 
supreme  court  jurisdiction  although  judg- 
ments were  rendered  in  same  action  and  in- 
volved common  questions  of  law.  Samp  v. 
Braden  [Kan.]  85  P.  289.  Although  imma- 
terial findings  as  to  title  to  land  were  in- 
cluded in  an  action  whose  gist  was  negli- 
gence in  killing  liorses,  the  supreme  court 
liad  no  jurisdiction  as  the  amount  was  less 
than  $300.  Cox  v.  Southern  Pac.  R.  Co.  [Cal. 
App.]  S3  P.  290.  Under  Const,  art.  4,  §  4. 
in  an  action  at  la-w  for  recovery  of  money, 
amount  in  controversy  less  than  $200,  su- 
preme court  without  jurisdiction.  Durk  v. 
Scully  [V\'ash.]  S3  P.  426.  Although  amount 
of  costs  avv-arded  less  than  $300,  appeal 
therefrom  allowed  because  part  of  judgment 
in  a  nuisance  case.  White  v.  Gaffney  [Cal. 
App.]  82  P.  1088.  Under  Const,  art.  4,  §  4. 
limiting  appellate*  jurisdiction  of  supreme 
court  in  civil  actions  at  law  for  money 
judgments  to  controversies  involving  orig- 
inally more  than  $200.  the  supreme  court  has 
no  jurisdiction  of  an  appeal  from  a  judg- 
ment granting  a  mandamus  to  compel  a  city 
to  issue  a  warrant  for  less  than  $200  to  pay 
costs  of  a  former  appeal  to  supreme  court. 
State  T.  Coon  [Wash.]  82  P.  993.  In  Wash- 
ington ttn  order  by  the  superior  court  to  a 
justice  of  the  peace  vacating  a  judgment 
and  granting  a  change  of  venue  in  a  case 
not  Involving  over  $200  nor  the  legality  of 
a  tax,  impost,  assessment,  toll,  municipal 
fine,  or  the  validity  of  a  statute,  is  not  ap- 
pealable.    State    V.    Freasure,    39    Wash.    19S, 
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stitiition,  "demanded,"^^  "involved,"'*'*  "in  dispute,"*^  "in  controversy/'*^  or  "recov- 
ered," including  or  excluding  costs,  interest,  and  other  items,  according  to  the  terms 


81  p.  688.  A  part  of  a  judgment  awarding- 
a  guardian  $200  costs  and  compensation  is 
not  appealable  because  amount  is  insuffi- 
cient to  give  supreme  court  jurisdiction. 
Aronson  v.  Levison  [Cal.]  83  P.  154.  Appeal 
transferred  from  supreme  court  of  appeals 
ber/ause  $2,000  not  involved.  Schutten  v. 
Schaffhausen  [La.]  38  So.  964.  Order  on  a 
rule  to  require  the  payment  to  a  particular 
party  of  a  fund  in  court  is  not  appealable 
unless  the  amount  of  the  fund  is  within  the 
appellate  jurisdiction.  Succession  of  Glan- 
cey,  114  La.  105.  38  So.  826.  Acts  1902-04, 
p.  590,  c.  373,  Code  1904,  p.  1837,  §  3455,  re- 
ducing the  minimum  appealable  amount 
from  $500  to  $300,  held  to  apply  to  judg- 
ments rendered  before  as  w^ell  as  those  ren- 
dered after  tlie  passage  of  the  act.  Allison 
Ex'r  V.  Wood  [Va.]  52  S.  E.  559.  The  su- 
preme court  has  no  jurisdiction  of  an  appeal 
from-  the  appellate  court  in  a  creditor's  bill 
where  tlie  amount  involved  is  less  than 
$1,000,  unless  there  is  a  certificate  of  im- 
portance. Aultman,  Miller  &  Co.  v.  Jack- 
son [111.]  77  N.  E.  454.  The  supreme  court 
has  no  jurisdiction  of  an  appeal  from  the 
appellate  court  when  the  amount  in  contro- 
versy exclusive  of  costs  and  interest  does 
not  exceed  $6,000.  See  Burns'  Ann.  St.  1901, 
§  1337J,  subd.  3.  Tyler  v.  Davis.  [Ind.]  77 
N.  E.  400.  Where  amount  involved  does  not 
exceed  $50.  Takey  v.  Leich  [Ind.  App.]  76 
N.  E.  926.  Court  of  appeals  has  no  jurisdic- 
tion of  an  appeal  from  a  judgment  for  $200, 
the  amount  sued  for,  where  defendant  ad- 
mitted a  debt  of  $40.  United  States  Health 
&  Accident  Ins.  Co.  v.  Webb's  Adm'r  [Ky.J 
88    S.   W.    1108. 

38.  In  California,  appeals  involving 
amounts  exceeding  that  of  which  the  court 
of  appeals  has  jurisdiction  will,  under  su- 
preme court  Rule  32,  be  transferred  to  the 
supreme  court.  Weldon  v.  Rogers  [Cal. 
App.]    82   P.    352. 

39.  Plaintiff  is  bound  by  the  allegations 
of  his  petition  as  to  the  value  of  the  prop- 
erty involved,  and  having  alleged  a  value 
below  the  jurisdiction  is  not  entitled  to  ap- 
peal because  the  property  has  increased  in 
value.  Spremicli  v.  Maurepas  Land  &  Lum- 
ber Co.,  114  La.  1053,  38  So.  827.  A  case  is 
appealable  to  the  supreme  court  where  the 
original  petition  in  the  district  court  vras 
for  an  amount  in  excess  of  the  county  court's 
jurisdiction,  though,  an  amended  petition 
upon  which  the  case  was  tried  claimed  an 
amount  cognizable  by  the  county  court,  not- 
withstanding Rev.  St.  1890,  art.  996.  Nash- 
ville, etc.,  R.  Co.  V.  Grayson  County  Nat. 
Bank  [Tex.]  93  S.  W.  431.  Appeal  from  a 
proceeding  to  set  aside  a  tax  assessment 
lies  to  the  court  of  appeals  though  the  as- 
sessment is  less  than  $200,  Ky.  St.  1903,  § 
950,  having  no  application.  Garrett  v. 
Creekmore    [Ky.]    89  S.  W.  166. 

40.  The  amount  involved  in  a  suit  is  the 
amount  in  controversy  at  the  time  the  suit 
is  brought  with  interest,  and  pending  the 
suit  cannot  be  added  in  order  to  make  up 
the  necessary  amount.  Lj-dston  v.  Auburgh, 
216  Hi.  210,  74  N.  E.  796.  The  amount  in- 
volved in  a  suit  to  subject  property  to  the 
payment  of  a  debt  is  the  amount  of  tlie  debt 
and  not  the  value  of  the  property.  Id.  The 
amount  involved  on  appeal  from  a  judgment 


dismissing  a  creditor's  bill  Is  determined  by 
the  amount  of  the  indebtedness  due  the 
complainant  and  not  by  the  value  of  the 
property  sought  to  be  subjected.  Aultman, 
Miller  &  Co.  v.  Jackson  1111.]  77  N.  E.  454. 
"\^''here  it  appeared  from  the  opinion  of  the 
appellate  court  that  the  claim  allowed  the 
appellant  in  the  circuit  court  was  only  $770, 
and  there  was  nothing  in  the  record  to 
show  how  his  amount  was  increased  to  the 
jurisdictional  amount,  it  was  held  that  it 
was  doubtful  whether  the  appeal  involved 
the  jurisdictional  amount,  although  an  en- 
try of  the  appellate  court  recited  that  the 
amount  involved  exceeded  the  minimum 
jurisdictional  limit.  Funk  v.  Kempton  [111.] 
77  N.  E.  683.  In  a  suit  by  the  assignee  of  a 
life  insurance  policy  to  enjoin  the  payment 
of  dividends  on  such  policy  to  the  assignor, 
the  supreme  court  has  no  jurisdiction  of  an 
appeal,  v^^here  the  amount  of  such  dividends 
is  less  than  $1,000,  though  the  value  of  the 
policy  exceed  such  sum  and  although  pre- 
miums paid  by  the  assignee  togetlier  witli 
the  debt  secured  by  the  assignment  exceed 
$1,000.  Breuggemann  v.  Brueggemann,  215 
111.  509,  74  N.  E.  800.  Where  the  appellate 
court  affirmed  a  decree  in  a  suit  to  fore- 
close a  mortgage  except  as  to  an  attorney's 
fee,  the  right  to  which  being  based  on  con- 
tract, an  appeal  did  not  lie  to  the  supreme 
court  from  the  decision  as  to  the  attorney's 
fee,  such  fee  not  being  witiiin  the  jurisdic- 
tional amount,  although  the  decree  of  fore- 
closure involved  a  sufficient  amount.  Mr- 
Cagg  V.  Touhy,  220  111.  216,  77  N.  E.  207. 
In  a  suit  to  enjoin  a  seizure  under  execu- 
tion on  a  judgment  alleged  to  be  invalid, 
the  amount  involved  is  the  amount  of  the 
judgment,  not  the  value  of  the  property 
seized.  Lhote  &  Co.  v.  Church  Extension 
Soc.  of  M.  E.  Church  [La.]  39  So.  502.  Suit 
to  enjoin  nuisance  held  not  to  involve  suffi- 
cient value  to  be  within  jurisdiction  of  su- 
preme court.  Krantz  v.  Noonan  [La.]  41  So. 
364.  No  money  controversy  is  imparted  to 
a  judgment  in  quo  warranto  to  try  title  to 
office  after  the  expiration  of  the  time  by 
either  the  possibility  of  a  fine  on  judgment 
of  ouster  or  the  effect  of  the  judgment  as 
an  estoppel  in  a  suit  for  the  emoluments 
of  the  office.     Albright  v.  Territory.  200  U.  S. 

9,  50  Law.  Ed. .    Under  Ky.  St.  1903,   §  950 

and  §  458,  appeal  will  not  lie  to  the  court  of 
appeals  to  recover  less  than  $200  in  fore- 
closure of  a  mechanic's  lien  on  a  leasehold. 
Combs  Lumber  Co.  v.  Chinn  [Ky.]  90  S.  V<r. 
251.  Under  Act  March  20,  1901,  supreme  court 
has  no  appellate  jurisdiction  of  cases  in- 
volving less  than  $4,500  in  the  absence  of 
other  grounds  conferring  jurisdiction.  Mc- 
Kinney  v.  T.  L.  Wright  Lumber  Co.,  192  Mo. 
32,  90  S.  "W.  726.  Where  defendant  asserts 
a  counterclaim  of  $225  which  is  decided 
against  him,  there  is  sufficient  involved  to 
entitle  him  to  an  appeal.  Horn  v.  Carroll 
[Ky.]  90  S.  "W.  559.  Where  the  judgment 
states  that  the  appellee  recovered  $75  and 
there  is  nothing  else  in  the  record  indicat- 
ing that  more  was  involved  in  the  contro- 
versy, the  court  of  civil  appeals  has  no 
jurisdiction.  McCord-Collins  Co.  v.  Hub- 
bard [Tex.  Civ.  App.]  90  S.  W.  52  4.  A  judg- 
ment for  $507  does  not  involve  sufficient 
amount  to   give   the  supreme   court  jurisdie- 
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of  the  statute.  No  appeal  lies  in  Kentucky  from  the  grant  of  a  divorce.*^  Bank- 
luptcv  orders  **  and  as  a  rule  probate  and  administration  orders,  and  lunacy  or  cura- 
torial proceedings,  are  appealable  according  to  terms  of  statutes  regulating  such  mat- 
ters. Eminent  domain  proceedings  "^^  and  election  contests  -°  are  covered  by  statute, 
as  shown  below.     Federal  review  of  state  or  territorial  decisions,  or  the  right  to  a 


tion.  state  v.  Butler,  191  Mo.  201,  90  S.  W. 
378.  A  judgment  for  costs  in  a  criminal 
case,  is  not  a  criminal  appeal,  and  hence  the 
supreme  court  has  no  jurisdiction  unless 
the  amount  involved  is  sufficient  to  give  it 
jurisdiction.  Id.  The  supreme  court  of  ap- 
peals has  jurisdiction  of  a  writ  of  error  to 
review  a  judgment  against  a  stockholder 
of  the  corporation  to  enforce  his  liability  as 
such  where  the  total  liability  of  such  stock- 
holder aggregates  $1,000,  although  the 
judgment  is  for  only  $140.  Elliott  v.  Ashby 
[Va.]   52   S.  E.   383. 

41.  "Where  a  judgment  was  reversed  in 
part,  the  amount  disallowed  is  the  "matter 
in  dispute"  on  further  appeal  by  plaintiff. 
Territory  of  New  Mexico  v.  Atchison,  etc., 
R,   Co.,   201  U.    S.   41,   50   Law.   Ed. . 

42.  The  supreme  court  of  Washington 
has  no  jurisdiction  to  review  proceedings 
w^here  the  original  controversy  involv^ed 
less  than  $200.  This  excludes  proceedings 
in  appeal,  mandamus,  certiorari,  etc.  State 
V.  Cole  [Wash.]  S2  P.  749.  In  a  suit  for 
$1,349,  the  defendant  admitted  a  debt  for 
51,000,  and  the  verdict  was  for  $1,094.60; 
held  the  amount  in  controversy  on  appeai 
by  defendant  was  $94.60,  of  which  supreme 
court  had  no  jurisdiction.  Fredonia  Gas 
Co.  v.  Bailey  [Kan.]  S3  P.  982.  Upon  an  ap- 
peal from  an  order  taxing  costs,  the  amount 
in  controversy  under  the  original  complaint 
is  the  jurisdictional  criterion  and  not  the 
amount  of  costs.  Gaffey  v.  Mann  [Cal. 
App.]  84  P.  424.  Where  a  rejected  counter- 
claim was  for  more  than  $200,  the  court  of 
appeals  has  jurisdiction.  Gates  v.  Davis 
[Ky.]  89  S.  W.  490.  Under  Ky.  St.  1903,  §  950, 
appeal  will  not  lie  to  the  court  of  appeals 
from  a  judgment  for  $200,  the  amount 
claimed,  where  a  part  of  the  claim  was  ad- 
mitted. Citizens'  Sav.  Bank  v.  Mitchell  Tea 
&  Coffee  Co.  [Ky.]  91  S.  ^V.  261.  The 
amount  really  in  controvesy  within  Act 
May  5,  1899  (P.  L.  249).  where  judgment  for 
want  of  a  sufficient  defense  was  refused  be- 
low, is  the  amount  claimed  in  the  statement 
as  of  the  time  of  bringing  suit  and  not  as 
of  the  time  of  appeal.  Commonwealth  v. 
Magee  [Pa.]  62  A.  1106.  A  decree  that  the 
defendant  pay  the  plaintiff  a  certain  sum 
monthly  after  a  certain  date  does  not  nec- 
essarily involve  $1,000,  where  the  decree  does 
not  exclude  contingencies  upon  whicli  such 
monthly  payment  might  cease.  Kouka  v. 
Kouka  [111.  I  77  N.  E.  556.  In  a  suit  to  set 
aside  a  conveyance  of  real  estate  as  fraudu- 
lent, and  to  have  such  property  applied  to 
the  payment  of  a  judgment  previously  re- 
covered in  another  action,  the  amount  of 
such  judgment  is  not  the  amount  in  contro- 
versy. Tyler  v.  Davis  [Ind.]  77  N.  E.  400. 
Under  Burns'  Ann.  St.  1901,  §  1339J,  subd.  3, 
the  amount  in  controversy  ■which  is  deter- 
minative of  the  right  of  appeal  from  the 
appellate  court  to  the  supreme  court  is  the 
amount  in  controversy  as  established  by  the 
judgment  of  the  trial  court;  and  hence  no 
appeal  lies  from  a  judgment  of  the  appel- 
late   court    reversing    an    order    of    the    trial 


court  overruling  a  demurrer  to  the  answer 
of  one  of  the  defendants,  although  judg- 
ment was  rendered  against  the  other  de- 
fendant for  an  amount  in  excess  of  the  stat- 
utory minimum.  The  remedy  of  the  defend- 
ant in  such  cases  is  by  petition  to  transfer. 
Durbin  v.  Nortliwestern  Scraper  Co.  [Ind.] 
75  N.  E.  1.  Where  the  plaintiff  is  satisfied 
with  the  amount  recovered,  and  there  is  no 
set-off  or  counterclaim,  the  sum  recovered 
must  control  on  appeal  by  defendant  as  to 
amount  in  controversy  -within  the  meaning 
of  Acts  1903,  p.  280,  c.  156,  amending  Acts 
1901,  §  6,  prescribing  the  minimum  amount 
aijpealable  to  the  supreme  court  or  the  ap- 
pellate court.  Hood  v.  Baker  [Ind.  App.] 
75   N.   E.    608. 

43.  Muir  v.  Muir    [Ky.]    92  S.  W.   314. 

44.  §  25a  of  the  Bankr.  Act,  allow^ing  ap- 
peals from  courts  of  bankruptcy  to  circuit 
courts  of  appeal  from  judgments  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over  refers  not  to  the  amount  of 
the  claim  but  to  the  amount  allowed  or  re- 
jected; hence  the  court  has  no  authority  to 
review  judgments  rejecting  or  allowing 
amounts  less  than  $500.  Gray  v.  Grand 
Forks  Mercantile  Co.  [C.  C.  A.]  138  F.  344. 
An  appeal  from  an  order  of  the  county  court 
declining  to  discharge  an  insolvent  debtor 
lies  to  the  appellate  court,  section  26  of  the 
insolvent  debtors'  act,  having  been  repealed 
by  Appellate  Court  Act,  §  8.  Groszglass  v. 
Von  Bergen,  220  111.  340,  77  N.  E.  195.  Order 
disallowing  dower  to  the  wives  of  bankrupt 
trustees,  and  among  other  things  requiring 
auditor  to  restate  his  account  so  as  to  con- 
form to  the  terms  of  the  order  was  appeal- 
able under  Code  Pub.  Gen.  Laws  1904.  art.  5, 
§  27,  autiiorizing  appeal  from  an  order  de- 
termining a  question  of  right  and  directing 
an  account.  Slingluff  v.  Hubner  [Md.]  61  A. 
326. 

45.  Under  Burns'  Ann.  St.  1901,  §  4833  et 
seq.,  an  appeal  in,  condemnation  proceedings 
could  not  be  taken  directly  to  the  supreme 
court.  The  appeal  lay  to  the  circuit  court 
by  exceptions  to  the  award.  Stoy  v.  Indiana 
Hydraulic  Power  Co  [Ind.]  76  N.  E.  1057. 
Under  Acts  February  27th,  1905,  §  5,  4 
Burns'  Supp.  1905,  §  893,  an  appeal  lies  from 
the  interlocutory  order  in  condemnation 
proceedings  overruling  objections  and  ap- 
pointing appraisers.  Morrison  v.  Indianap- 
olis &  W.  R.  Co.  [Ind.]  76  N.  E.  961.  In  an 
action  by  city  to  acquire  the  title  of  lands, 
an  order  of  the  special  term  confirming  the 
report  of  commissions  of  estimate  and  as- 
sessment in  part  and  sending  it  back  in 
part,  is  appealable  as  to  part  confirmed  to 
the  appellate  division,  and  thence  to  the 
court  of  appeals.  See  Laws  1901,  pp.  416- 
418,  c.  466,  §§  986,  988,  989.  It  was  at  ono 
time  a  disputed  question  whether  an  appeal 
could  be  taken  under  §  986  to  the  appellant 
division  until  the  s-pecial  term  had  so  dealt 
with  the  report  of  the  commissioners  as  to 
be  able  finally  to  confirm  the  same  as  to  all 
claims  in  the  proceedings,  but  the  statute 
authorizes  partial  confirmation,  for  the  pur- 
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further  appeal  from  the  circuit  court  of  appeals  to  the  United  States  supreme  court, 
or  the  right  of  direct  appeal  to  it,  depends  on  the  existence  of  a  real,  meritorious, 
Federal  question  ^'^  set  Tip  ^^  and  necessarily  involved,  and  finally  decided  ^^  adversely 
to  appellant.  If  there  be  both  diverse  citizenship  and  another  ground  of  original 
Ecderal  jurisdiction,  as  a  Federal  question,  then  appeal  lies  from  a  circuit  court  to 
either  the  circuit  court  of  appeals  or  direct  to  the  supreme  court  ^^  and  a  further 
appeal  to  the  supreme  court  may  be  had  if  the  former  course  be  chosen.^^  Review  is 
direct  in  the  supreme  court  if  there  is  a  question  of  consti'uction  of  the  Federal  con- 
stitution or  of  treaties,  or  of  the  jurisdiction  of  a  United  States  court  "as  such,""^ 


pose  of  limiting:  appeals  and  settling-  rights 
pro  tanto,  and  a  full  confirmation  for  the 
purpose  of  establishing  the  lien  of  the  as- 
sessment when  perfected  by  the  entry  of 
record  in  the  oiBces  designated.  In  re  City 
of  New  York,  182  N.  Y.   281,   74  N.   E.    840. 

46.  The  statute  gives  the  right  of  appeal 
in  contested  election  cases  from  any  deci- 
sion of  the  Board  of  Commissioners.  See 
Burns'  Ann.  St.  1891,  §§  6318,  78.59.  Summe 
V.  Browne  [Ind.]  76  N.  E.  99.  A  decision  of 
the  board  of  commissioners  In  an  election 
case,  in  order  to  be  appealable  under  Burns' 
Ann.  St.  1901,  §§  6318,  7859,  must  be  final 
in  its  nature,  and  must  put  an  end  to  the 
proceedings  before  that  tribunal.  Id.  A 
decision  of  the  board  of  commissioners  in  a 
contested  election  case,  that  the  contestee 
was  elected,  was  a  mere  finding  of  fact,  and 
hence  not  such  a  final  order  or  decision  as 
was   appealable.     Id. 

47.  The  mere  interpretaion  of  a  Spanish 
land  grant  as  determining  title  involves  no 
li^ederal   question.     O'Conor   v.    State   of  Tex., 

202    U.    S.    501,    50    Law.    Ed. .      Judgment 

against  a  trusteee  in  bankruptcy  suing  for 
nroperty  claimed  to  be  assets  under  the 
bankruptcy  law  is  appealable  as  a  denial  of 
;i  right  claimed  under  the  statutes  of  the 
United  States.  Rector  v.  City  Deposit  Bank 
Co.,  200  U.  S.  405.  50  Law.  Ed. .  A  judg- 
ment holding  tlie  Federal  statute  fixing 
rates  of  exchange  in  Porto  Rican  money  to 
be  inapplicable  and  requiring  payment  ac- 
cording to  a  different  rate  is  reviewable  in 
the  Federal  supreme  court,  as  denying  a 
right  claimd  under  statutes  of  the  United 
States.  Serralles'  Succession  v.  Esbri,  200 
U.  S.  103,  50  Law.  Ed.  — '-.  A  holding  that 
a  tax  title  was  good  against  a  title  claimed 
under  an  act  of  congress  involves  no  Fed- 
eral question.  Corkran  Oil  &  Development 
Co.   v.    Arnaudet,    199    U.    S.    182,    50    Law.    Ed. 

.     A    decision   as   to   the    effect   of    acts    of 

the  comptroller  of  the  currency  to  start  the 
running  of  limitations  against  stockliolders 
of  a  national  bank  involves  a  Federal  ques- 
tion. Rankin  v.  Barton,  199  U.  S.  228,  50 
Law.  Ed. . 

48.  Federal  question  first  raised  on  mo- 
tion for  rehearing  in  state  court  not  timely. 
Corkran  Oil  &  Development  Co.  v.  Arnaudet. 

199   U.   S.   182,   50  Law.   Ed. .      The  petition 

for  writ  of  error  and  assignments  of  error 
cannot  be  looked  to  in  determining  whether 
a  Federal  question  was  involved.  Id. 
Though  no  affirmative  right  is  claimed  un- 
der a  statute  if  it  is  unsuccessfully  urged 
as  a  defense,  a  right  claimed  under  such 
.statute  has  been  denied.  Rev.  St.  §  3477,  de- 
claring void    assignments   of   certain    claims. 

Nutt  v.   Knut,   200  U.   S.   12,   50  Law.   Ed. . 

A    right   under   a   Federal   statute    is    timely 


claimed  if  the  intention  to  assert  It  was 
manifested  at  every  stage  of  the  case, 
though  the  precise  form  in  which  it  was  ul- 
timately denied  was  not  at  first  anticipated. 
Merchants'  Nat.  Bank  v.  Wehrmann,  202  U. 
S.  295,  50  Law.  Ed. .  Claim  of  right  un- 
der U.  S.  Stat,  must  be  clearly  brought  to 
attention  of  state  court.     Hulbert  v.  City  of 

Chicago,    202    U.    S.     275,    50    Law.    Ed. . 

Federal  questions  not  so  raised  in  the  state 
court  that  under  its  practice  such  court 
must  consider  them  ■will  not  support  a  writ 
of  error  to  the  Federal  supreme  court.  Id. 
49.  A  state  decision  so  construing  a  state 
statute  as  to  eliminate  all  question  as  to 
repugnancy  to  the  Federal  constitution  is 
not  reviewable.  Exception  against  impair- 
ing obligation  of  contracts  read  into  statute 
authorizing  rate  regulation.  Tampa  W?^ter- 
works   Co.   V.   Tampa,    199   U.   S.   241,    50   Law. 

Ed. .     That     a     state     court     decided     on 

'grounds  involving  only  construction  of  state 
laws  that  a  contract  alleged  to  be  impaired 
by  a  statute  did  not  exist  does  not  prevent 
Federal    review.     Attorney    General    v.    Low- 

rey,     199    U.    S.    233,    50    Law.    Ed. .      The 

interpretation  of  a  state  statute  by  the  lo- 
cal courts  will  be  followed  in  determining 
whether  it  infringes  the  Federal  constitu- 
tion.     Mead    v.    Portland,    200    U.    S.    148,     50 

Law.  Ed. .     Enactment  of  another  statute 

in  lieu  of  one  alleged  to  infringe  the  Fed- 
eral constitution  does  not  make  the  Federal 
question  a  moot  one  unless  it  appears  that 
the  parties  are  relieved  from  all  lialiility 
under  the  former  act.     Campbell  v.   State  of 

California,    200    U.    S.    87,    50    Law.    Ed. . 

If  a  Federal  right  was  urged  which  if  rec- 
ognized would  have  required  a  different  de- 
i^is'ion,  it  is  immaterial  that  the  decision 
was  expressly  put  solely  on  grounds  of  local 
Inw.  Chicago,  B.  &  Q.  R.  Co.  v.  People  of 
Illinois,   200  U.   S.   561,   50  Law.  Ed.   — -. 

50,51.  An  appeal  will  lie  to  the  circuit 
court  of  appeals  from  the  circuit  court  in 
cases  where  the  parties  are  citizens  of  dif- 
ferent states  and  the  validity  and  construc- 
tion of  a  Texas  statute  under  the  Fe  leral 
constitution  is  involved.  Love  v.  Busch  [C. 
C.  A.]   142  F.  429. 

52.  Whether  the  circuit  court  had  juris- 
diction can  only  be  reviewed  by  the  supreme 
court  on  a  writ  of  error  and  the  circuit 
court  of  appeals  has  no  jurisdiction  of  such 
an  appeal.  Halpin  v.  Amerman  [C.  C,  A.] 
138  F.  548.  Where  the  record  proper  shows 
that  a  bill  was  dismissed  in  circuit  court  on 
jurisdictional  grounds,  it  is  sufficient  to  sus- 
tain a  writ  of  error  to  the  supreme  rourt 
though  the  certificate  is  defective  Petri  v. 
Creelman  Lumber  Co.,  199  U.  S.  487,  50  Law, 
Ed. . 
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Appeal  grounded  on  a  constitutional  question  goes  from  the  district  to  the  Federal" 
supreme  court  even  in  habeas  corpus  cases.  The  provision  for  direct  appeal  to  the 
supreme  court  applies  to  proceedings  to  compel  the  production  of  papers  before  the 
Interstate  Commerce  Commission.  Appeals  and  writs  of  error  from  district  courts^ 
of  Alaska  are  governed  by  Alaska  Civil  Code,  and  not  b}^  the  Territorial  Courts  Ap- 
peals Act. 

(§4)  D.  Rcvieivableness  may  depend  on  the  parties.^^ 
(§  4)  E.  Certificate  or  reserved  questions  and  reported  cases.'^* 
§  5.  Courts  of  review  and  their  jurisdictiori  ^^  exist  by  force  of  statute  ^^  ex- 
cept as  such  jurisdiction  is  prescribed  by  the  constitution  in  which  case  it  cannot  be 
enlarged  or  limited  by  statute."  A  constitutional  general  grant  of  appellate  juris- 
diction carries  with  it  by  necessary  intendment  all  powers  reasonably  essential  ia 
the  complete  exercise  in  all  cases  of  the  jurisdiction  conferred.^*  Consent  of  tho 
parties  cannot  confer  jurisdiction.^''  Eeview  proper  cannot  exist  between  courts  of 
co-ordinate  jui-isdiction.*'°  As  between  courts  of  primary  and  final  appeal,  the 
jurisdiction  nearly  always  depends  on  the  existence  of  one  or  more  of  the  criteria 
mentioned  in  the  preceding  section.*^^  The  principle  that  courts  cannot  directly 
adjudicate  the  rights  of  a  person  who  is  not  before  it  is  applicable  to  courts  exercis- 
ing appellate  jurisdiction."-  Appeal  by  a  nonresident  confers  on  the  appellate  court 
jurisdiction  of  the  person  to  support  provisional  orders.*'^  Appellate  jurisdiction 
must  be  supported  by  a  sufficient  original  jurisdiction  to  pronounce  the  judgment 


53.  See   5  C.  L.   146. 

54.  See  5  C.  L.  146.  A  report  of  a  re- 
served question,  even  though  the  reserva- 
tion is  informal,  may  be  made  by  a  justice 
of  the  supreme  court  under  Rev.  L.,  c.  156, 
§  7,  proviLlingr  for  reservation  for  considera- 
tion by  the  full  court  of  questions  of  law, 
arising  on  a  trial  or  other  proceeding  or 
motion  for  a  new  trial  by  reason  of  an 
opinion,  direction,  order,  or  refusal  of  one 
justice  in  a  matter  of  law.  Attorney  Gen- 
eral V.  Preferred  Mercantile  Co.  [Mass.]  73 
N.    E.    669. 

55.  See,    also.    Jurisdiction,    6    C.    L.    267. 

56.  The  law  court  Is  a  creature  of  the 
statute,  and  has  no  powers  except  such  as 
are  conferred  upon  it  by  statute.  Morin  v. 
Claflin  [Me.]  61  A.  782.  A  constitutional 
grant  of  appellate  jurisdiction  alone  is  not 
sufHcient  to  authorize  an  appeal.  There 
must  be  a  statutory  right  to  appeal  in  a 
given  case.  State  v.  Chittenden  [Wis.]  107 
N.   W.    500. 

57.  The  legislature  cannot  enlarge  the 
scope  of  the  original  jurisdiction  of  the  sit- 
preme  court  i-eyond  what  was  intended  by 
the  Con=tituf  lor.  either  directly,  or  indi- 
rectly by  ipciuding  cases  within  its  review 
po"'or  on  appeal.  In  re  Burnette  [Kan.]  85 
P.   575. 

5«.  Kr^nirg  v. 
[.Mnn  ]    104   N.   W. 

5».  Arder'^on  v. 
rUtJihl    8S    v>.  SPO. 


St.     Paul     City     Pv.     Co. 


TTalthu^en  Mercantila  Co. 

The  parties  to  an  apr>ea} 
'•jinnot  p'r'-<nt  jurisiiction  by  w^aiving  obj^''- 
tion<«.  Wong-  Sing  v.  independence  [Or.]  R."? 
P.    387. 

eo.  One  speeial  term  cannot  review  an 
oi"^pr  of  ;»nnther  snocial  term;  review  ran 
bo  ha'1  '^niy  -^n  ■^p'^eal  In  -rp,  Cullinan,  109 
App.    Dlv.    816,    f»6    N.   Y.    S.    751. 


61.  Const.  Art.  6,  §  4,  gives  right  of  ap- 
peal direct  to  supreme  court  from  superio/ 
courts  in  equity  cases.  Marston  v.  Kuhland 
[Cal.  App.]  84  P.  357.  In  cases  for  breach 
of  warrant  cognizable  in  the  county  court, 
the  determination  of  the  court  of  civil  ap- 
peals is  final,  and  the  supreme  court  has  no 
jurisdiction.  Brown  v.  Cates  [Tex.]  13  Tex, 
Ct.  Rep.  179,  87  S.  W.  1149.  Appeal  from  re- 
moval from  office  by  mayor  lies  to  the  spe- 
cial term,  not  appellate  division  under  Os- 
wego City  Charter,  §  63,  as  amended  by 
Laws  1902,  p.  551,  c.  207.  O'Neil  v.  Mans- 
field, 47  Misc.  516,  95  N.  Y.  S.  1009.  Causes 
appealable  to  the  supreme  court  under  Acts 
1901,  p.  566,  c,  247,  §  8,  regardless  of  the 
amount  in  controversy,  are  not  appealable 
to  the  appellate  court.  Hood  v.  Baker  [Ind. 
App.]  75  N.  E.  608.  Since  Kurd's  Rev.  St. 
1903,  pp.  776-777,  c.  42,  §§  204-209,  relating 
to  the  assessment  of  the  expenses  of  en- 
larging ditches  and  drains  upon  the  dis- 
tricts benefited  thereby,  does  not  provide 
for  an  appeal,  an  appeal  in  such  case  lies 
to  the  appellate  court  and  not  to  the  su- 
preme court,  unless  the  construction  of  the 
Constitution,  a  franchise,  a  freehold,  or  the 
revenue  is  involved.  Union  Drainage  Dist. 
No.  1  of  Towns  of  South  Homer  &  Sidell  v. 
Drainage  Dist.  No.  1  of  Towns  of  Vance  & 
Sidell,    220   111.    104,    77   N.    E.    98. 

62.  Gray  v.  Grand  Forks  Mercantile  Co. 
[C.   C.   A.]    138   F.    344. 

63.  A  nonre.sident  defendant  In  a  divorce 
suit  who  appeals  to  supreme  court  gives  the- 
latter  jurisdiction  over  him  to  determine  all 
matters  determinable  on  appeal  and  a  mo- 
tion served  upon  his  attorney  that  he  be  re- 
quired to  pay  the  appellee  alimony  pendente 
lite  and  attorney's  fees  is  sufficient  to  In- 
vest the  court  with  authority  to  consider 
such  motion.  Gardiner  v.  Gardiner  f.Colo.J 
83    P.    646. 
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being  reviewed  °*  and  by  orderly  procedure  eflEicient  to  bring  up  the  case  *^  else  it 
ean  do  nothing  but  dismiss.*^° 

§  6.  Bringing  up  the  cause.  A.  General  nature  and  mode  of  practice.^'' — 
The  appropriate  remedy  for  review  ®^  and  matters  relating  to  the  transmission  and 
filing  of  the  record  on  appeal  '^^  are  discussed  in  other  sections.  Appeals  must  be 
f^ingieJ°  The  right  of  review  being  purely  statutor}^/^  the  statutes  granting  it  must 
fee  strictly  complied  withJ^  In  case  a  statute  giving  the  right  of  appeal  fails  to 
prescribe  a  method  of  procedure,  the  method  prescribed  in  other  like  cases  will  be 
adoptedJ^  One  cannot  sustain  an  appeal  from  a  named  decree  by  showing  that  a 
decree  not  named  was  erroneous."'* 

'  (^  G)     B.  Time   for   instituting   and   perfecting."^ — Proceedings   for   review 

must  be  taken  as  to  all  necessary  parties  '^^  within  the  time  prescribed  by  statute/" 


C4,  Circuit  court  acquired  no  jurisdiction 
of  an  appeal  from  an  order  of  the  probate 
court  made  on  petition  to  reverse  an  order 
appointing  a  guardian  when  the  only 
method  for  reviewing  the  order  first  made 
was  by  appeal.  Jacqueth  v.  Benzie  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  664.  105  N.  W. 
14S.  AVhere  the  circuit  court  had  no  juris- 
diction of  an  appeal,  the  supreme  court,  on 
a  further  appeal,  had  no  jurisdiction  except 
to  pass  upon  the  jurisdiction  of  the  circuit 
court.  Ex  parte  Evans  [S.  C]  52  S.  E.  419. 
County  Court  can  acquire  no  jurisdiction  on 
appeal  where  justice  had  none.  Patrick  v. 
Brown  [Colo.]  85  P.  325.  Where  the  origi- 
nal tribunal  has  no  jurisdiction  over  the 
subject-matter,  its  judgment  is  void  and 
the  appellate  court  acquires  no  jurisdiction 
©f  the  merits  on  appeal.  Bickford  v.  Fran- 
eonfa  [N.  H.]  60  A.  98.  Appeal  from  supe- 
rior court  in  an  action  against  the  railroad 
commission  which  was  not  brought  in  a 
eoimty  where  one  or  more  of  the  members 
of  such  commission  resided.  Railroad  Com- 
mission of  Georgia  v.  Palmer  Hardware  Co. 
[Ga.]  53  S.  E.  193.  "Where  a  case  is  removed 
by  writ  of  error  from  a  court  having  no 
jurisdiction,  the  appellate  court  has  no  jur- 
isdiction. El  Paso  &  N.  E.  R.  Co.  v.  What- 
ley  [Tex,]  13  Tex.  Ct.  Rep.  186,  87  S.  W.   819. 

65.  The  supreme  court  has  no  jurisdiction 
to  hear  a  petition  for  a  new  trial  unless 
presented  as  provided  by  law.  Haggelund 
T.  Oakdale  Mfg.  Co.,  26  R.  I.  520,  60  A.  106. 
Jurisdiction  is  not  transferred  unless  ap- 
peal bond  is  filed  within  time  prescribed  by 
statute.  El  Paso  &  N.  E.  R.  Co.  v.  Whatley 
[Tex.]    13   Tex.    Ct.    Rep.    186,    87    S.   W.   819. 

66.  The  statutory  right  of  a  hearing  is 
conditioned  upon  furnishing  the  court  with 
a  report  of  the  evidence.  This  condition 
cannot  be  waived  or  dispensed  with  by  the 
law  court.  Report  of  evidence  impossible 
to  obtain  because  of  death  of  stenographer. 
Morin   v.   Claflin    [Me.]    61  A.    782. 

67.  See    5   C.    L.    148. 

68.  See   ante,    §    2. 

69.  See    post,    §    10. 

70.  A  single  appeal  from  a  judgment  and 
from  an  appealable  order  is  not  permissible 
in  South  Dakota  except  an  appeal  from  a 
judgment  and  from  an  order  granting  or  de- 
nying a  new  trial  made  after  judgment. 
Appeal  from  default  and  from  order  over- 
ruling motion  to  vacate  and  allow  answer, 
dismissed.  Gordon  v.  Kelley  [S.  D.]  104  N. 
W.    605. 

71.  See  ante,   §  1. 


72.  Hill  V.  Chicago,  218  111.  178,  75  N.  E. 
766;  Cain  v.  State  [Ind.  App.]  74  N.  E.  1102. 
As  a  general  rule  acts  required  by  statute 
to  perfect  an  appeal  are  jurisdictional  and 
must  be  strictly  complied  with.  Cain  v. 
State  [Ind.  App.]  74  N.  E.  1102.  A  judg- 
ment is  not  subject  to  direct  attack  by  ap- 
peal, motion,  or  bill  of  review,  except  in  the 
manner  and  within  the  time  prescribed  and 
allowed  by  law.  Philbrook  v.  Newman 
[Cal.]  82  P.  772.  Appellate  procedure  regu- 
lated by  statute  in  Wyoming.  Mau  v. 
Stoner    [Wyo.]    83   P.   218. 

73.  Appeals  in  proceedings  to  alter  pub- 
lic roads  under  Code  §  2039,  will  be  regu- 
lated according  to  the  practice  in  taking  the 
appeals  from  justices  of  the  peace  under 
Code  §§  875,  873,  565.  Blair  v.  Coakley,  136 
N.   C.   405,   48   S.   E.   804. 

74.  In  re  Gurdy    [Me.]    63   A.    322. 

75.  See  5  C.  L.   148. 

76.  An    appeal    must    be    taken    as    to    all 

necessary      parties     within      the     prescribed 
time.     Wedd  v.  Gates   [Okl.]    82  P.  808. 

77.  Under  Code  1896,  §  427,  appeal  must 
be  taken  within  30  days.  Dennis  v.  Currie 
[Ala.]  38  So.  802.  Under  Code  Civ.  Proc, 
§  939,  subd.  1,  an  appeal  taken  more  than 
6  months  after  entry  of  judgment  will"  be 
dismissed.  Robinson  v.  Eberhart  [Cal.]  83 
P.  452;  Calkins  v.  Howard  [Cal.  App.]  83  P. 
280;  Brownlee  v.  Reiner,  147  Cal.  641,  82  P. 
324.  Court  is  without  jurisdiction  if  not 
taken  within  that  time.  County  Bank  of 
San  Luis  Obispo  v.  Jack  [Cal.]  83  P.  705. 
Under  Civ.  Code,  §  131,  an  appeal  from  an 
interlocutory  decree  for  divorce  may  be 
taken  any  time  within  six  months  after 
entry.  Smith  v.  Superior  Court,  147  Cal. 
336,  82  P.  79.  Appeal  from  order  granting 
or  refusing  new  trial  must  be  taken  within 
60  days  after  order  is  made  and  enterel. 
Walbridge  v.  Cousins  [Cal.  App.]  83  P.  462. 
Appeal  from  a  judgment  more  than  60  days 
after  the  rendition  thereof  cannot  bring  up 
the  insufficiency  of  the  evidence  to  sustain 
it.  In  re  Dellow's  Estate  [Cal.  App.]  82  P. 
558.  Under  Code  Civ.  Proc.  §  1127,  failure 
to  appeal  within  ten  days  from  a  judgment 
annulling  a  certificate  of  election  renders 
the  ofllce  vacant  and  a  bill  of  exceptions 
served,  signed,  and  filed  thereafter,  would 
be  ineffectual,  for  any  purpose.  Wilson  v. 
Arnot  [Cal.  App.]  84  P.  293.  Appeal  not 
perfected  within  one  year  from  entry  of 
judgment    is    ineffectual    for    any    purpose. 
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which  ordinarily  runs  from  the  date  Avhen  an  appeahible  order  or  judgment/^  le- 
gally sufficient,^'*  becomes  a  finality  on  the  record/**  or  from  the  time  when  notice 
of  entry  of  judgment  is  served,'*^  and  is  computed  according  to  the  rules  applicable 
to  other  procedure.     Death  of  the  judgment  creditor  and  pendency  of  proceedings 


Cox  V.  Odell  [Cal.  App.]  82  P.  1086.  A 
prayer  for  appeal  under  Civ.  Code,  §  388, 
must  be  made  within  five  days  after  judg- 
ment and  decree  is  rendered,  otherwise  Ap- 
peal is  dismissed.  Roseberry  v.  Valley 
Bldg-.  &  Loan  Ass'n  [Colo.]  S3  P.  637.  Where 
an  appeal  is  dismissed  for  delay  in  perfect- 
ing, but  the  appellate  court  would  have  ju- 
risdiction on  error,  the  cause  will  be  entered 
as  pending  on  a  writ  of  error,  under  Mills' 
Ann.  Code,  §  388a.  Id.  Appeal  from  a 
judgment  vacating  a  town  plat  in  proceed- 
ings under  §  2315  et  seq..  Gen.  St.  1894,  must 
be  taken  within  30  days  from  notice.  Koo- 
chiching V.  Franson,  91  Minn.  404,  98  N.  W. 
98.  Appeal  from  judgment  vrill  be  dis- 
missed if  not  taken  within  a  year.  Twad- 
dle v.  Winters  [Nev.]  85  P.  280.  ^'hen  some 
of  the  plaintiffs  in  a  joint  judgment  are 
made  parties  defendant  to  a  petition  in  er- 
ror to  reverse  the  judgment,  and  their  ap- 
pearance in  the  proceeding  has  been  effected 
by  service  of  process  or  otiier'wise  within 
the  statutory  limit  for  commencing  proceed- 
ings in  error,  the  proceedings  must  be 
deemed  commenced  not  only  as  to  such  de- 
fendants, but  also  as  to  all  other  persons 
united  in  the  interest  with  them,  so  as  to 
stop  the  running  of  the  statute  of  limita- 
tions in  favor  of  such  other  persons  ■who  are 
not  made  defendants.  Snider's  Ex'rs  v. 
Young,  72  Ohio  St.  494,  74  N.  E.  822.  An  ap- 
peal from  an  order  granting  a  new  trial 
may  be  taken  at  any  time  within  one  year 
and  even  though  appellant  participated  in 
the  new  trial  when  heard.  Linderman  v. 
Nolan  [Okl.]  83  P.  796.  Under  act  of  May 
19,  1897,  P.  L.  67,  appeals  from  a  judgment 
of  nonsuit  must  be  taken  within  six  months 
from  entry.  Farrel  v.  Scranton  R.  Co.,  27 
Pa.  Super.  Ct.  127.  Under  Gen.  Laws  1896, 
c.  2  48,  §  1,  an  appeal  to  the  supreme  court 
from  probate  orders  must  be  taken  ■within 
40  days  next  after  the  making  of  the  order 
or  decree.  Smith  v.  T\'haley  [R.  I.]  61  A. 
173.  Appeal  not  taken  within  six  months 
after  entry  of  order  or  judgment  vv'ill  be 
dismissed.  Anderson  v.  H.  Halthusen  Mer- 
cantile Co.  [Utah]  83  P.  560.  Judgment  of 
dismissal  is  final  within  Laws  1903,  p.  74, 
c.  59,  §  4,  requiring  appeal  in  tax  foreclosure 
proceedings  to  be  taken  within  30  days  after 
rendition  of  judgment.  Harris  v.  Levy,  39 
Wash.  158,  81  P.  550.  "Writ  of  error  must  be 
sued  out  within  6  months  after  entry  of 
judgment  and  the  time  cannot  be  extended 
V>y  consent  of  the  parties.  Clark  v.  Doerr 
[C.  C.  A.]  143  P.  960.  Where  the  time  for 
appealing  from  a  decree  has  expired  it  will 
not  be  reviewed  on  appeal  from  a  decree 
modifying  it.  Smith  v.  Smith  [Mich.]  102 
N.  W.  631.  Petition  for  transfer  of  cause 
from  court  of  appeals  to  supreme  court  filed 
more  than  ten  days  after  judgment  in  for- 
mer court  becomes  final  will  be  stricken 
from  the  files.  Hewlett  v.  Beede  [Cal.]  83 
P.    1089. 

Kxtension  of  time:  Where  the  time  in 
w^hich  to  appeal  from  a  judgment  has  ex- 
pired, a  correction  of  a  clerical  error  therein 
■does   not   enable    the   party    to   appeal    there- 


from.    Commonwealth  v.  Caudill    [Ky.]   89  S. 
W.    535. 

78.  Where  an  order  of  dismissal  is  en- 
tered on  the  minutes  of  the  court  and  sub- 
sequently a  judgment  of  dismissal,  an  ap- 
peal must  be  taken  within  six  months  of 
the  former,  as  it  is  considered  a  final  judg- 
ment. Matthai  v.  Kennedy  [Cal.]  84  P.  37. 
The  order  recognizing  the  necessity  of  a  re- 
ceiver and  the  order  making  the  appoint- 
ment constitute  together  a  single  judgment 
and  time  to  appeal  runs  from  the  making 
of  the  latter  order.  Oil  City  Iron  "^'orks  v. 
Pelican  Oil  &  Pipe  Line  Co.   [La.]   38   So.  987. 

79.  Wliere  appellant's  riglit  to  appeal  is 
dependent  upon  the  sufficiency  of  an  entered 
judgment  to  start  the  running  of  the  period 
for  appeal,  appellant  is  entitled  to  benefit 
of  technicalities  as  to  acts  of  appellee.  Do- 
byns  v.  Commercial  Trust  Co.,  98  N.  T.  S. 
748. 

SO.  Time  within  which  appeal  from  order 
of  dismissal  may  be  taken  begins  to  run 
from  date  of  entry  of  such  order  in  tlie 
minute  book  of  the  court,  such  entry  being 
declared  by  statute  to  be  effective  for  all 
purposes,  and  being  in  tlie  nature  of  a  final 
judgment.  Matthai  v.  Kennedy  [Cal.]  84  P. 
37.  An  appeal  will  not  lie  from  a  judgment 
until  it  has  been  entered.  Code  Civ.  Proc. 
§  1722.  State  v.  Taylor  [Mont.]  S3  P.  597. 
The  time  within  wliich  an  appeal  may  be 
taken  from  a  decree  or  judgment  of  tiie  dis- 
trict court  begins  to  run  at  the  time  the 
judgment  or  decree  is  entered  of  record  in 
that  court.  Morrison  v.  Gosnell  [Neb.]  107 
N.  W.  753.  The  time  within  which  an  ap- 
peal may  be  taken  from  an  order  does  not 
commence  to  run  until  entry  of  order. 
Howe  V.  Noyes,  48  Misc.  356,  95  N.  Y.  S.  542. 
Time  witliin  wliich  to  appeal  from  a  nunc 
pro  tune  order  denying  a  new  trial  does  not 
commence  to  run  until  the  order  is  actually 
entered  of  record.  In  re  Bishop's  Estate 
[Iowa]  106  N.  'W.  637.  Appellant  may  pros- 
ecute an  appeal  from  the  original  case 
within  the  statutory  period  after  the  entry 
of  the  nunc  pro  tunc  judgment.  Slayden  & 
Co.  V.  Palmo  [Tex.  Civ.  App.]  90  S.  W.  90S. 
The  time  to  bring  error  runs  from  the  filing: 
by  the  judge  of  a  formal  judgment,  not 
from  i+s  subsequent  entry  by  the  clerk. 
Simmons  v.  Hanne  [Fla.]  39  So.  77.  Where 
judgment  wns  rendered  against  all  defend- 
ants inadvertently  and  later  it  was  modified 
so  as  to  read  against  the  proper  defendants, 
for  the  purposes  of  an  appeal  the  period  of 
appeal  ran  from  the  entry  of  the  original 
judgment,  not  its  modification.  Schulze  v. 
Oregon    R.    &   Nav.    Co.    [W^ash.]    84   P.    587. 

81.  The  abbreviation  of  the  word 
"Thomas"  to  "Thos."  in  the  clerk's  signa- 
ture upon  the  copy  of  the  notice  of  entry  of 
judgment  is  insufficient  to  invalidate  the 
notice  so  as  to  prevent  the  running  of  the 
time  within  which  to  appeal.  Salzman  v. 
Mandel.  97  N.  Y.  S.  298.  Entry  of  judgment 
leaving  the  question  of  costs  open  will  not 
support  a  notice  of  entry  which  will  operate 
to  limit  the  time  of  appeal.  Dobyns  v.  Com- 
mercial Trust  Co..    98  N.   Y.   S.   748. 
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to  appoint  an  administrator  do  not  suspend  the  running  of  the  time.^-  In  some 
states  if  the  appeal  be  taken  and  bond  given  within  the  time  allowed  for  appealing, 
it  is  sufficient  though  the  citation  was  not  served  within  such  time.^^  The  court  has 
no  authority  to  extend  the  time,  in  the  absence  of  a  statute  to  the  contrary,^''  nor  can 
it  be  extended  by  stipulation.**^ 

(§0)  C.  Aff davits  and  oaths  ^'^  either  of  good  faith  "  or  to  verify  the  grounds 
of  appeal  are  required  in  some  states,  and  when  required  must  conform  to  the  statu- 
tory provisions.'^-  A  recital  in  the  record  as  to  the  date  of  filing  the  affidavit  is  eon- 
trolled  by  the  affidavit  itself  where  it  shows  that  it  was  filed  subsequently.*^ 

(§6)  D.  Notice,  citation,  or  summons.^^ — The  sections  dealing  with  the  suf- 
ficiencv  and  timeliness  of  those  acts  whose  omission  is  generally  deemed  ground  for 
dismissal  should  be  also  consulted.  Timely  ^'^  and  regular  service  by  the  appellant 
on  the  opposing  parties, "-  or  those  of  them  whose  rights  will  be  affected  by  a  re- 


S3.  Ropes  V.  Golman  [Fla.]  39  So.  16. 
Under  a  statute  providing-  that  an  appeal  or 
writ  of  error  shall  not  be  granted  unless 
taken  within  one  year  from  the  rendition  of 
judgment,  unless  at  the  time  of  such  rendi- 
tion the  party  applying  therefor  was  a 
minor  or  insane,  the  fact  that  one  dies  dur- 
ing the  vear  does  not  extend  time.  Evans 
V.  St.  Louis,  etc.,  R.  Co.   [Ark.]   88  S.  W.   994. 

S3.  Dewez  v.  Orleans  R.  Co.  [La.]  39  So. 
433. 

84.  Appellant  from  a  judgment  of  the 
city  court  who  has  not  filed  and  served  the 
return  within  time  allowed  must  apply  to 
the  appellate  court,  not  to  the  city  court, 
for  extension  of  time.  Rule  3  for  the  Hear- 
ing of  Appeals  from  the  City  and  Municipal 
Courts.  McCarthy  v.  Metropolitan  St.  R.  Co., 
48   Misc.    633,    96   N.   Y.    S.    139. 

8.5.  Anderson  v.  Halthusen  Mercantile  Co. 
[Utah]  83  P.  560.  Where  the  statute  fixes 
the  time,  an  appeal  perfected  thereafter 
though  by  stipulation  of  the  parties  is  be- 
yond the  jurisdiction  of  the  appellate  court. 
Wedd  V.  Gates    [Okl.]    82   P.    SOS. 

86.  See  5  C.  L.  151. 

87.  Before  an  appeal  can  be  perfected  in 
the  Indian  Territory  an  afiidavit  must  be 
filed  in  the  court  of  first  instance  that  said 
appeal  was  not  taken  for  purposes  of  delay, 
and  failure  to  file  such  affidavit  is  fatal. 
Fortune  v.  Incorporated  Towti  of  V^^'ilburton 
[C.  C.  A.]  142  F.  114.  Under  Mansfield's 
Dig.  §  797,  an  appeal  from  a  decision  of  the 
mayor  of  a  town,  acting  in  his  capacity  as 
conservator  of  the  peace  may  be  perfected 
the  same  as  an  appeal  from  a  justice  of  the 
peace.     Id. 

SS.  An  affidavit  of  appeal  from  street- 
opening  proceeding  w^hich  merely  states 
that  appellant  was  the  o^^ner  of  property 
affected  by  the  judgment  does  not  allege 
appellant's  interest  as  required  by  Kansas 
City  Charter,  art.  7,  §  5.  In  re  Seventeenth 
St..    189   Mo.   245,   88   S.   yv.   45. 

89.  State  v.  Gates,  113  Mo.  App.  649  88 
S.    W.    640. 

00.  See   5   C.   L.    151. 

01.  Under  Civ.  Code  1902,  §  2005,  notice 
of  appeal  from  a  city  court  in  a  city  of  less 
than  5,000  inhabitants,  must  be  given  within 
Iwonty-four  hours  after  the  rendition  of  the 
judgment.  This  provision  is  constitutional. 
Town  Council  of  Due  West  v.  Fuller  [S.  C] 
51  S.  E.  546.  Notice  of  appeal  given  in  open 
court  at  the  time  of  an  order  denying  a  mo- 
tion for  a  new  trial  is  made  is  a  timely  no- 


tice of  appeal  from  a  judgment  under  Bal- 
linger's  Ann.  Codes  &  St.  §  6503.  Creech  v. 
Aberdeen  [Wash.]  84  P.  623.  Where  two 
full  terms  were  allowed  to  elapse  without 
issue  of  citation  to  omitted  parties,  the  ap- 
peal became  inoperative  as  to  them.  Gray 
V.  Grand  Forks  Mercantile  Co.  [C.  C.  A.] 
13S   F.    344. 

I<:xfen.«tion  of  time:  Where  the  notice  of 
appeal  is  wholly  ineffectual  because  not 
signed,  the  appellate  court  cannot  extend 
the  time  for  service  under  §  313,  Mun.  Ct. 
Act,  Laws  1902,  p.  1579.  Necker  v.  Nardi, 
99    N.    Y.   S.    381. 

92.  Service  of  notice  of  appeal  on  every 
adverse  party  to  be  affected  by  the  appeal  is 
essential  to  give  appellate  court  jurisdiction. 
In  re  Young's  Estate  [Cal.]  85  P  145  An 
adverse  party  is  not  merely  one  who  may  be 
affected  by  a  reversal  or  modification  on 
appeal,  but  he  must  appear  adverse  of  rec- 
ord. Id.  Where  judgment  was  rendered 
against  several  defendants,  notice  of  appeal 
need  not  be  served  on  nonappealing  defend- 
ants, they  not  being  adverse  parties.  Worth 
V.  Emerson  [Cal.  App.]  85  P.  664.  Under  the 
statute  requiring  notice  of  appeal  to  be 
served  upon  the  person  filing  the  pe+ition 
of  general  consent  to  sell  intoxicating' 
liquors,  a  service  on  the  one  who  filed  the 
petition  is  proper  though  he  acted  as  agent 
for  others.  In  re  Intoxicating  Liquors 
[Iowa]  105  N.  W.  702.  Failure  to  serve  all 
defendants  is  available  only  to  tho=e  not 
served.  Frost  v.  Alturas  Water  Co.  [Idaho] 
81  P.  996.  Notice  need  not  be  servei  on  de- 
fendant as  to  whom  plaintiff  dismi^<5es  ac- 
tion prior  to  or  during  trial.  Sheehan  v. 
Bailey  Bldg.  Co.  ["VN^ash.]  85  P.  44.  Motion 
to  dismiss  for  failure  to  serve  citation  on 
parties  not  shown  by  the  record  to  hqve 
any  interest  in  the  decree  appealei  from 
will  be  denied.  TuU  v.  Nash  [C.  C.  A.]  141 
F.  557. 

Ser-%1oe  upon  attorney  for  county  is  suffi- 
cient service  of  notice  of  appeal  Corker  v. 
Elmore  County  [Idaho]  84  P.  509.  Notice 
may  be  served  on  counsel.  Burns'  Ann.  St. 
1901,  §  652.  Although  such  counsel  has. 
since  the  judgment,  severed  his  connection 
with  the  case,  no  notice  of  such  fact  how- 
ever, being  given  to  the  appellant.  Rose  v. 
Owen  [Ind.  App.]  76  N.  E.  412.  "V\''here  no- 
tice has  been  served  on  the  appellant's  at- 
torney pursuant  to  Burns'  Ann.  St.  1901,  § 
652,  there  is  no  necessity  for  an  order  of 
publication    as    provided    by    §    663,    although 
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versal,"^  of  such  notice  of  appeal,  citation,  or  summons  as  the  practice  requires,  in 
due  forni,^*  distinctly  specifying  the  order  or  judgment  appealed  from,  -'^  properly 


the  appellee  has  removed  to  another  state 
and  his  aidress  is  unknown.  Id.  An  ac- 
cepted service  of  citation  by  an  attorney- 
dispenses  with  service  upon  the  client,  spe- 
ciaily  as  against  objections  of  the  other 
appellees.  Conery  v.  His  Creditors  [La.]  39 
So.  792.  Service  of  notice  of  appeal  in  suits 
against  a  minor  or  an  insane  person  may 
be  made  upon  such  minor  or  insane  person; 
but  where  a  petitioner  for  the  probate  of  a 
will  employed  an  attorney  and  after  the  re- 
turn date  and  the  entry  of  appearances  but 
prior  to  the  hearing  and  decree,  tlie  peti- 
tioner became  insane  and  was  committed  to 
an  insane  asylum  and  no  guardian  was  ap- 
pointed nor  any  adjudication  of  insanity  had 
other  than  that  made  by  the  committing 
magistrate,  and  no  suggestion  was  made  to 
the  probate  court  or  tlie  supreme  judicial 
court  for  a  stay  of  proceedings  or  for  tlie 
appointment  of  any  person  to  prosecute  the 
petition,  it  was  held  that  a  notice  of  appeal 
from  the  decree  allowing  the  will  might  be 
served  upon  the  attorney.  See  Rev.  Laws 
c.  1C2,  §§  11,  40,  and  chancerj-  rule  No.  22, 
providing  for  service  of  notices  upon  attor- 
neys. McKenna  v.  Garvey  [Mass.]  77  N.  E. 
7S2.  Service  of  citation  on  attorney  of  ap- 
pellee is  insufficient  when  appellee  vs-as  at 
tile  time  a  resident  of  the  county  and  no 
search  was  made.  Rev.  St.  1895.  art.  1395. 
Aspley  V.  Alcott  [Tex.  Civ.  App.]  90  S.  "W. 
885.  A  service  on  attorney  without  an  at- 
tempt to  serve  on  defendant  does  not  give, 
jurisdiction.  Louisville  &  N.  R.  Co.  v.  Mi  - 
scuri.  ■.  tc,  R.  Co.  [Tex.  Civ.  App]  13  Tex. 
Ct.  Rep.  10^6,  89  S.  "^v,  276.  A  s^vyice  of 
citation  on  the  attorney  of  record  is  =  u  - 
cient  wliere  it  does  not  appear  but  th  t  the 
a' '     !!ee    i         i'    li  .je         iuu;ii    \..-.iii» 

county.  Sayles'  Rev.  Civ.  St.,  art.  1398. 
Vinejard  v.  McCombs  [Tex.  Civ.  App.]  93 
S.  W.  482.  "Where  the  citation  directs  the 
officer  to  serve  on  the  party,  a  service  on 
his  attorney  is  insufficient.  M.  &  M.  Print- 
ing Co.  V.  Robertson  [Tex.  Civ.  App.]  91  S. 
W.    1110. 

Acccptanoe  of  service  signed  "C,  Deputy 
Clerk"  does  not  show  service  of  notice  of 
appeal  on  the  clerk  of  the  cou^-t.  In  re 
Lund's  Estate  [Iowa]  104  N.  W.  1139.  That 
the  superintendent  of  an  insane  hospital  ac- 
cepted service  of  notice  of  appeal  for  an  in- 
mate by  a  name  different  from  that  by 
v\-liich  he  wag  suel  dii  not  vitiate  the  serv- 
ice there  being  no  question  as  to  identity. 
In   re   Strang's   Estate    [Iowa]    106   N.  "W.   631. 

OS.  "Where  modification  of  decree  will  not 
injuriously  affect  defendant  not  served,  mo- 
tion to  dismiss  will  be  -denied.  Southsiie 
Imp  r"'\  V  T^u-«on,  147  Cal.  401,  81  P.  1107. 
On  appeal  Ijy  one  or  more  defer  ""ants,  a  co- 
defe-  '  mu«t  be  serve!   wi<h  notice  where 

he  might  be  subjected  to  a  mc-e  u-^favo'-- 
able  ju '-^-'TT^nt  than  that  entp'-ei  in  the  tiial 
court.  Failu'-e  to  serve  a  f^evi^ee  wliose  in- 
terest ■^"as  adverse  to  appellants  but  whom 
plaintiiTs  had  made  defen-i!»nt  der>'-ived  the 
ap'^f-lla+e  r-^iurt  of  jurisdif^+ion  Dillavou  v. 
Dillavou  [Iowa]  106  N.  W.  949.  Notice  to 
tlie  peMtinners  for  a  hi^li-wav  need  not  be 
given  bv  a  person  appealing  from  an  award 
of  'damages  unless  the  roa  "<  lias  been  estab- 
lished  on  condition   that  they  pay  the  dam- 


ages     arising      therefrom.     In      re      Dugan 
[Iowa]    105    N.    M'.   514. 

94.  A  notice  of  appeal  from  a  judgment 
dismissing  the  complaint  is  not  impaired  by 
including  therein  appeals  from  orders  not 
affecting  the  final  judgment  and  which  are 
no  longer  appealable  because  of  lapse  of 
time.  Armstrong  v.  Heide,  99  N.  T.  S.  818, 
overruling  49  Misc.  430,  99  N.  Y.  S.  817. 
Failure  to  state  that  the  George  Summers 
mentioned  in  the  notice  is  the  plaintiff  in 
the  action  appealed  is  not  fatal  for  uncer- 
tainty. Summers  v.  Geer  [Or.]  85  P.  513. 
In  an  appeal  from  the  county  to  the  circuit 
court  by  the  authorized  representative  of 
the  parties  in  interest,  the  fact  that  the  no- 
tice of  appeal  stated  that  such  representa- 
tive "being  aggrieved  hereby  -ppeals"  did 
not  vitiate  the  appeal  under  Rev.  St.  1898, 
§  4031,  confining  the  right  of  appeal  to  par- 
ties aggrieved  and  the  manner  of  asserting 
it  to  the  filing  of  notice,  etc.,  within  a  speci- 
fied time  no  form  of  notice  being  prescribed 
by  statutes.  In  re  Sander's  Estate  ["^^is.] 
105  N.  W.  1064.  Rule  requiring  writs  of  er- 
ror and  citations  to  be  made  returnable 
within  30  days  from  signing  of  citation  is 
directory  only,  -and  its  violation  will  rarelj' 
result  in  dismissal  where  appellee  has  ap- 
peared and  no  injury  has  resulted.  Love 
V.   Busch    [C.  C.   A.]   142   F.  429. 

95.  A  notice  sufficiently  definite  for  a 
reasonably  certain  identification  of  the 
judgment  order  or  decision  appealed  fron^ 
is  good.  In  re  Dugan  [low-a]  105  N.  'W.  514. 
Notice  held  sufficient  to  show  that  the  ap- 
peal was  from  the  award  of  damages,  and 
not  from  the  order  establishing  the  high- 
way. Id.  There  wwas  no  appeal  from  a 
judgment  for  costs  where  it  was  not  men- 
tioned in  a  notice  of  appeal  from  another 
judgment  not  necessarily  involving  the  judg- 
ment for  costs.  Yockey  v.  "Woodbury  County 
[Iowa]  106  N.  yv.  950.  "Where  defendant  ap- 
pealed "from  the  judgment  *  *  *  and  take 
further  notice  that  the  defendant  intends 
to  bring  up  for  review  upon  such  appeal 
*  *  •  the  order  *  »  *  denying  the 
defendant's  motion  for  leave  to  serve  a  sup- 
plemental answer  herein,"  held  to  be  an  ap- 
peal direct  from  the  order  as  well  as  the 
iu^gment.  Gleason  v.  Northwestern  Mut. 
Life  Ins.  Co.,  98  N.  Y.  S.  991.  A  notice  of 
appeal  from  a  "decision"  will  not  sustain  an 
appeal  from  a  judgment  on  the  decision. 
Gansevoort  Pank  v.  Empire  State  Surety  Co., 
98  N.  Y.  S.  382.  A  notice  dated  and  served 
after  the  perfection  of  a  probate  decree  and 
flearly  sho'wing  an  appeal  from  the  whole 
fi"al  decree  but  describing  the  decree  as  one 
dated  on  tlie  day  of  filing  the  findings  and 
conclusions  should  be  construed  as  a  notice 
of  an  appeal  from  the  final  decree  and  not 
from  tlie  findings  and  conclusions  alo'ie.  In 
re  Lemery's  Estate  [N.  D  ]  107  N.  W.  365. 
Single  notice  combining  an  appeal  from  a 
juigrnent  and  from  an  order  made  after 
In^Tment  denving  a  motion  for  a  new  trial 
held  commendable.  Kinney  v.  Brotherhood 
of  i\merican  Yeomen  [N.  D.]  106  N.  W.  44. 
A  notice,  not  given  in  open  court,  must  con- 
tain the  title  of  the  cause,  the  names  of  the 
parties,  and  notify  the  adverse  party  that 
an   appeal    is    taken    to    the   supreme    or   cir- 
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signed/"^  and  addressed  to  the  party  to  be  notified,  is  usually  requisite/'  and  the  no- 
tice with  return  of  service  is  usually  required  to  be  filed.^*  K"otice  given  in  open 
court  is  generally  sufficient.^^  Where  a  second  order  of  appeal  is  obtained  on  aban- 
donment of  the  first,  a  new  citation  miist  be  issued.^  The  notice  must  be  liberally 
construed,-  and  the  service  of  an  amended  notice  may  ordinarily  be  allowed  even 
after  the  expiration  of  the  time  for  appeal.^  The  notice  is  not  conclusive  as  to  the 
nature  or  character  of  the  appeal.*  Kotice  by  one  appellant  may  inure  to  the  bene- 
fit of  the  others.^     Appearance  cures  failure  to  serve  notice.'' 

(§6)     E.  Application  for  leave  to  appeal '  or  for  a  writ  of  error,  made  within 
the  time^  and  in  the  manner  required  by  law,  is  necessary  in  some  jurisdictions. 


cult  court,  from  the  judgment,  order,  or  de- 
cree, or  some  specified  part  tliereof.  B.  & 
C.  Comp.,  §  549.  Summers  v.  Geer  [Or.]  85 
P.  513.  A  misdescription  of  the  book  In 
which  a  judgment  is  entered  is  not  a  fatal 
error  and  may  be  disregarded  as  mere  sur- 
plusage. Id.  A  notice  is  not  insufficient 
for  irregularity  in  describing  judgment  ap- 
pealed from  which  does  not  cause  any  doubt 
or  confusion  as  to  what  judgment  is  ap- 
pealed. Horrell  v.  California,  Or.  &  Wash. 
Homebuilders'   Ass'n    [Wash.]    82   P.    889. 

96.  Under  Municipal  Court  Act,  Laws 
1902.  p.  1578,  c.  580,  §  311,  a  notice  of  appeal 
not  signed  by  either  appellant  or  his  attor- 
ney is  ineffectual.  Necker  v.  Nardi,  99  N. 
T.   S.    381. 

97.  Where  the  appellant  served  excep- 
tions, but  failed  to  serve  notice  of  intention 
to  appeal,  the  exceptions  were  not  properly 
before  the  appellate  court  for  consideration. 
Brantley  v.  Bittle    [S.   C]    51   S.   E.   561. 

98.  A  clerical  error  in  the  jurat  of  serv- 
ice of  notice  of  appeal  may  be  corrected  by 
an  explanatory  affidavit.  Corker  v.  Elmore 
County  [Idaho]  84  P.  509.  Under  statute 
providing  that  no  appeal  shall  be  dismissed 
for  any  defect  in  notice  or  service  thereof 
provided  appellant  shall  perfect  it  forth- 
with, failure  to  file  proof  of  service  in  time 
is  not  ground  for  dismissal  where  service  is 
in  time.  Reynolds  v.  Reynolds  [Wash.]  84 
P.  579.  Though  Bal.  Ann.  Codes  &  St.,  § 
6503,  provides  that  notice  must  first  be 
served  and  then  filed  with  proof  of  service, 
supreme  *ourt  has  jurisdiction  if  notice  is 
filed  first,  served  same  day,  and  proof  of 
service  acknowledged,  especially  under  Sess. 
Laws  1899,  p.  79,  c,  49,  providing  that  ap- 
peals shall  not  be  dismissed  for  teclmical 
irregularities.  Lawler  Land  Co.  v.  Steel 
[Wash.]    S3   P.   896. 

99.  Sufficient  under  Bal.  Ann.  Codes  & 
St.  §  6503.  Creech  v.  Aberdeen  [Wash.]  84 
P.    623. 

1.  Hvmel  V.  Illinois  Cent.  R.  Co.  [La.]  40 
So.   525. 

2.  Notice  of  appeal  from  order  of  probate 
court  held  to  show  appeal  from  the  entire 
order  where  it  gave  its  date  and  referred  to 
it  as  allowing  a  claim  in  a  certain  sum 
though  it  did  not  say  that  part  of  the  claim 
was  disallowed,  and  that  it  was  error  for 
the  district  court  to  dismiss  the  appeal.  In 
re  Andrus"  Estate  [Minn.]  105  N.  W.  66; 
Dist'g  Capehart  v.  Logan,  20  Minn.  442,  and 
Stellmacher  v.  Bonder,  93  Minn.  98,  100  N. 
"W.  473.  Is  to  be  construed  liberally  and 
held  sufficient  when  its  meaning  is  obvious. 
Sustained  though  word  "applies"was  used 
for  "appeals."  Minnesota  Debenture  Co.  v. 
Johnson    [Minn]    104    N.    W.    1149.     Will    be 


very  liberally  construed,  inconsistencies  and 
uncertainties  being  eliminated  by  the  court 
if  at  all  possible.  Summers  v.  Geer  [Or.]  So 
P.    513. 

3.  The  county  court  has  power  to  allow 
service  of  an  amended  notice  of  appeal  to 
the  district  court  after  the  statutory  time 
for  appeal  has  expired  where  the  original 
notice  was  defective  because  of  a  mistake 
in  omitting  necessary  parties.  Section  6259, 
Rev.  Codes  1899.  In  re  Lemerj^'s  Estate 
[N.  D.]    107  N.  W.    365. 

4.  A  mere  recital  in  a  notice  of  appeal 
that  the  appeal  was  both  as  to  law  and  fact 
could  not  change  the  appeal  from  one  of  laAV 
alone.  Smith  v.  Superior  Ct.  of  Napa  County 
[Cal.   App.]    84   P.    54. 

5.  In  a  suit  by  a  married  woman  and  her 
husband,  a  notice  of  appeal  from  a  judg- 
ment given  by  the  woman  inures  to  the 
benefit  of  the  husband  and  the  sureties  on 
the  replevin  bond.  Wandelohr  v.  Grayson 
County  Nat.  Bank  [Tex.  Civ.  App.]  90  S.  W. 
180. 

6.  Where  a  party  embraces  his  sugges- 
tion for  dismissal  of  an  appeal  in  his  brief 
upon  the  merits,  he  must  be  treated  as  hav- 
ing made  full  appearance  and  therefore  as 
having  waived  notice  on  appeal.  Pitts- 
burgh, etc.,  R.  Co.  V.  Reed  [Ind.  App.]  75  N. 
E.    50'. 

7.  See  5  C.  L.  153.  In  New  York  an  ap- 
plication for  leave  to  appeal  from  the  ap- 
pellate division  to  the  court  of  appeals  is 
necessary  under  Civ.  Code  Proc.  §  191.  Car- 
lisle V.  Barnes  [N.  T.]  76  N.  E.  27.  Such 
an  application  cannot  be  repeated  after  its 
denial  by  one  judge  of  the  court  to  other 
judges  of  the  court  in  succession.  An  ap- 
pellant may  in  the  first  instance  select  any 
judge  to  whom  to  make  application;  but 
having  made  his  election  he  is  concluded  by 
the  decision  of  such  judge.      Id. 

8.  A  prayer  for  appeal  under  Civ.  Code, 
§  388,  must  be  made  within  5  days  after 
judgment  or  decree  is  rendered  or  appeal 
will  be  dismissed.  Roseberry  v.  Valley 
Bldg.  &  Loan  Ass'n  [Colo  ]  83  P.  637.  A  pe- 
tition for  review  of  an  order  appointing  a 
guardian,  which,  on  analogy  with  the  time 
for  appeal,  would  not  be  allowed  as  being 
too  late,  will  be  allowed  where  it  appears 
tliat  by  order  complained  of,  appellant  was 
deprived  of  her  property  and  is  without 
means  to  employ  counsel  or  furnish  bond, 
and  where  appellant  was  charged  and  found 
by  trial  court  to  be  mentally  incompetent. 
State  V.  Superior  Ct.  of  Lincoln  County 
[Wash.]  83  P.  726.  Rule  11  of  the  circuit 
court  of  appeals  requiring  an  appellant  to 
file  his  petition  and  assignments  of  error 
before  his  appeal  will  be  allowed  by  the  ap- 
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A  petition  for  a  writ  of  error  must  ordinarily  describe  the  judgment  with  sufficient 
certainty  to  identify  it.^  If  radically  defective,  it  cannot  be  aided  by  what  is  sub- 
sequently done  by  the  plaintiff  in  error  or  the  clerk  after  the  expiration  of  the  time 
for  suing  out  the  writ,^"  nor  are  such  defects  cured  by  an  acceptance  of  service.^^ 
As  a  general  rule  an  application  cannot  be  amended  after  it  has  been  dismissed  or 
refused.^-  Practice  yaries  as  to  the  necessit}^  of  an  accompan3'ing  assignment  of 
errors.^^  Xew  assignments  of  error  cannot  be  set  up  by  amendment  of  the  petition 
after  the  expiration  of  the  time  within  which  they  might  have  been  presented.^* 

(§  6)  F.  Allocatur,  order  for  or  allowance  of  appeal;  certificate.^^ — An  al- 
lowance of  the  appeal  is  necessary  in  all  practices  where  an  appeal  does  not  go  as 
of  right.^^  O^b'  ^^^6  court  to  which  the  appeal  is  directed  can  compel  its  allow- 
ance.^" A  member  of  the  circuit  court  of  appeals,  ninth  circuit,  may  allow  an  ap- 
peal from  the  district  court  of  Alaska,  there  being  nothing  inconsistent  with  this 
riglit  in  the  Alaskan  Code.^®  Want  of  signature  to  the  order  of  appeal  is  absolutely 
fatal  and  cannot  be  cured  by  signing  after  motion  to  dismiss. ^^  An  order  signed 
only  with  the  initials  of  the  trial  judge  is  insufficient.-"  Clerical  errors  in  the 
order  will  be  disregarded.-^  Where  the  order  is  in  the  alternative,  an  attempted 
suspensive  appeal  will  be  sustained  as  a  devolutive  appeal  where  the  bond  is  suffi- 
cient for  the  latter  though  not  for  the  former.-- 

(§6)  G.  Bonds,  security,  payment  of  costsr^ — Supersedeas  bonds  ^^  and  lia- 
l)ility  on  appeal  bonds  are  treated  in  other  sections.-^     A  bond  or  securitv  for  the 


peHate  court  is  sufficiently  complied  with  if 
the  petition  and  assignments  of  error  are 
filed  on  the  same  day  that  the  appeal  is  al- 
lowed. Copper  River  Min.  Co.  v.  McClellan 
[C.   C.  A.]    138   F.    333. 

•  9.  A  petition  describing  the  judgment  as 
being  rendered  by  a  court  of  one  county 
when  it  was  rendered  by  a  court  of  a  differ- 
ent county,  IS  fatally  defective.  Dixon  v. 
Watson   [Tex.  Civ.  App.]    91   S.  T\'.   618. 

10.  Cannot  be  cured  by  filing  an  amended 
petition  after  expiration  of  period  for  filing. 
Dixon  V.  T\^atson  [Tex.  Civ.  App.]  91  S.  W. 
618. 

11.  Acceptance  of  service  of  petition  im- 
properly describing  the  judgment  does  not 
waive  the  defect.  Dixon  v.  Watson  [Tex. 
Civ.   App.]    91    S.    W^.    618. 

12.  Where  an  application  for  a  writ  of 
error  is  dismissed  for  want  of  merit,  an 
amended  application  based  on  another 
ground  will  not  be  entertained.  Hord  v. 
Gulf,    etc.,    R.   Co.    [Tex.]    89   S.   ^\    404. 

13.  The  validity  of  the  selection  of  the 
judge  presiding  at  the  trial  cannot  be  raised 
for  the  first  time  in  a  supplemental  brief  on 
appeal,  wliere  the  statute  (Civ.  Code,  §  544) 
provides  no  error  shall  be  considered  unless 
set  forth  in  the  petition  of  errors,  which 
fails  to  make  reference  to  the  matter  com- 
plained of.  Missouri,  etc.,  R.  Co.  v.  Murphy 
[Kan.]  84  P.  478.  Failure  to  assign  as  er- 
ror in  the  petition  in  error,  the  overruling 
of  a  motion  for  a  new  trial,  precludes  con- 
sideration of  all  questions  arising  upon  tlie 
trial  of  the  cause.  Coffeyville  Gas  Co.  v. 
Dooley  [Kan.]  84  P.  719.  F'etition  on  appeal 
held  to  sufficiently  assign  error  in'  refusing 
to  allow  amended  pleading  to  be  filed.  Las- 
key  V.  Burrill  [Va.]  54  S.  E.  23.  See.  also, 
Aspley  Y.  Hawkins  [Tex.]  14  Tex.  Ct.  Rep. 
213.   89   S.  W.    972. 

14.  Brewer   v.   Moyer    [Kan.]    84    P.    719. 


15.  See  5  C.  L.   153. 

16.  Upon  a  petition  for  a  writ  of  error  or 
appeal  the  court  of  appeals  is  required  to 
grant  the  right  prayed  for  unless  the  deci- 
sion is  called  in  question  be  plainly  right. 
Townsend  v.  Norfolk  R.  &  Light  Co.  [Va.] 
52  S.  E.  970.  The  supreme  court  of  T\'est 
Virginia  exercises  its  appellate  jurisdiction 
by  appellate  process  only,  and  where  no 
such  process  has  been  allowed  the  court  is 
without  jurisdiction  to  review.  Robinson  v. 
Goldman's  Adm'r  [W.  Va.]  53  S.  E.  12.  Ap- 
peal on  habeas  corpus  proceedings  from  the 
inferior  Federal  courts  is  a  matter  of  right 
and  probably  a  district  judge  must  allow 
such  appeal  even  though  he  deem  the  case 
quite  destitute  of  meritorious  grounds  and 
operating  only  to  delay  the  administration 
of  justice.     In  re  Marmo,  138  F.  201. 

17.  The  supreme  court  has  no  jurisdiction 
to  issue  a  writ  of  mandamus  directing  the 
probate  court  to  enter  a  nunc  pro  tunc  or- 
der granting  an  appeal  to  the  circuit  court. 
Featherstone  v.   Folbre   [Ark.]    88   S.   T^"".    554. 

IS.  Copper  River  Min.  Co.  v.  McClellan 
[C.   C.   A.]    138   F.   333. 

19, 20.  Conery  v.  His  Creditors  [La.]  40 
So.  173. 

31.  Where  a  motion  to  set  aside  a  judg- 
ment was  made  by  both  defendants  and  the 
affidavit  for  appeal  was  executed  by  botli, 
held  that  appeal  was  allowed  to  both  though 
the  clerk,  in  entering  the  judgment,  used 
the  singular  number  in  the  body  of  the  or- 
der allowing  the  appeal  in  referring  to  the 
application  and  affidavit.  Little  Rock  Trust 
Co.  V.  Southern  Missouri  &  A.  R.  Co.  [Mo.] 
93   S.   W.    944. 

22.  Gilmore  &  Maginnes  v.  Meeker  [La.] 
40   So.    244. 

23.  See    5   C.   L.    154. 

24.  See   post,    §    7. 

;     25.     See  post,    §    17. 
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payment  of  costs  is  ordinarily  required  ^^  except  as  dispensed  with  by  statute  "  as 
in  the  case  of  poor  litigants.-^  It  need  run  only  to  such  parties  as  may  be  affected 
by  the  appeal.-^  The  amoimt,'^*'  sureties,'^  and  the  terms  and  conditions  of  the 
bond/^  are  largely  regulated  by  statute.     Approval  by  the  court  is  generally  re- 


26.  Filing-  of  an  appeal  bond  is  prelim- 
inary step  to  perfection  of  an  appeal.  Mor- 
gan V.  Morgan.  25  App.  D.  C.  3S9.  Failure 
to  file  undertaking  on  appeal  is  ground  for 
dismissal.  In  re  Wells'  Estate  [Cal.]  84  P. 
37.  Failure  to  give  appeal  bond  as  required 
by  Rev.  St.  1895.  arts.  1400-1402,  1408 
ground  for  dismissal  even  after  decision  has 
been  rendered  in  both  court  of  appeals  and 
supreme  court.  Logan  v.  Gay  [Tex.]  92  S. 
W.  255. 

27.  Under  §  42  41,  Ky.  St.  1903,  an  appeal 
bon'l  is  not  necessary  in  an  appeal  from  a 
judgment  of  the  county  court  holding  that 
appellee  had  no  personal  property  not  as- 
sessed for  taxes.  Commonwealth  v.  Reed 
[Ky.]  89  S.  W.  294.  Appeal  from  an  order 
denying  a  motion  to  vacate  an  order  dismiss- 
ing a  petition  to  set  aside  a  tax  sale  held  a 
general  chancery  appeal  requiring  no  bond 
except  to  stay  proceedings.  Comp.  L.  §  S.iiO, 
as  amended  by  Act  No.  243,  p.  380.  Laws  18'>0. 
Hayward  v.  O'Connor  [Mich.]  12  Det.  Leg  N. 
6fi7,  105  N.  ,W.  596.  Where  the  only  .judg- 
ment against  plaintiff  in  justice  court  is  for 
Crist';,  an  appeal  bond  is  unnecessary  on  ap- 
peal to  the  county  court.  Feagan  v.  Barton- 
Parker  Mfg.  Co.  [Tex.  Civ.  App.]  93  S.  W. 
1076. 

28.  A  trustee  in  bankruptcy  may  take  a 
case  to  the  supreme  court  of  Georgia  in 
forma  pauperis  by  filing  an  affidavit  which 
discloses  his  inability,  as  the  representative 
of  the  bankrupt  estate,  to  pa.v  the  costs. 
Hawes  v.  Bank  of  Elberton  [Ga.]  52  S.  E. 
922.  The  question  whether  appellant,  at- 
tempting to  appeal  under  Rev.  St.  1895,  art. 
1401,  furnished  proof  of  his  inability,  may 
be  raised  in  tlie  appellate  court  by  affidavits. 
Kalklosh  v.  Bunting  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  676,  88  S.  W.  389.  A  judge  who  was 
formerly  attorney  for  appellant  in  the  case 
cannot  sit  upon  a  determination  of  appel- 
lant's affidavit.  Kalklosh  v.  Bunting  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  676,  88  S.  W.  389. 
One  attempting  to  appeal  under  this  section 
is  not  required  to  prove  on  the  contest  of 
his  affidavit  tliat  he  was  unable  to  get  sure- 
ties on  his  bond.  Murray  v.  Robuck  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  915,  89  S.  W.  781. 
Proof  that  appellant's  entire  property  con- 
sists of  a  cow,  worth  $10,  and  a  calf,  a  small 
hog  and  three  pigs,  and  a  growin.g  crop  on 
15  acres  of  land  covered  by  a  landlord's  lien, 
all  of  which  is  exempt,  is  sufficient  showing 
to  bring  appellant  within  the  statute.  Mur- 
ray v.  Robuck  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  915,  89  S.  W.  781.  The  act  of  July  20, 
1892,  c.  209,  permitting  poor  persons  to 
prosecute  a  writ  of  error  in  forma  pauperis 
without  a  deposit,  does  not  apply  to  appel- 
late proceedings  (In  re  Bradford's  Petition 
[C.  C.  A.]  139  P.  518),  and  independent  of 
statute  the  court  of  appeals  cannot  allow 
an  appeal  in  forma  pauperis   (Id.). 

2{>.  W^here  some  of  the  defendants  are  dis- 
missed from  the  action,  it  is  not  necessary 
for  plaintiff's  appeal  bond  to  run  to  such  de- 
fendants, the  appeal  being  on  the  merits. 
Atascosa  County  v.  Alderman  [Tex.  Civ, 
App.]  91  S.  W.  846. 


30.  The  appellee  cannot  complain  that  the 
bond  is  in  an  amount  greater  than  that  flxe.l 
by  the  court.  Price  v.  Huddleston  [Ind. 
App.  75  N.  E.  972.  A  bond  is  sufficient  al- 
though greater  than  required  by  law.  Hor- 
rell  V.  California.  Or.  &  Wash.  Homebuilders' 
Ass'n  [Wash.]  82  P.  889.  Where  the  law 
fixes  the  amount  of  a  bond  in  a  personal 
judgment,  an  order  of  the  court  fixing  a  dif- 
ferent amount  is  nugatory.     Id. 

31.  A  United  States  Commissioner  is  not 
qualified  to  act  as  surety  under  B.  &  C.  Comp. 
§  549,  subd.  3.  Paxton  v.  Lively  [Or.]  85  P. 
501.  Under  Rev.  St.  1898,  3065,  declaring 
the  appeal  bond  shall  be  of  no  effect  unless 
the  sureties'  affidavit  states  that  each  is 
worth  a  certain  sum,  and  the  aggregate  of 
the  sums  shown  is  double  the  amount  speci- 
fied in  the  undertaking,  the  appeal  was  dis- 
missed where  the  affidavit  stated  that  each 
of  two  sureties  was  worth  $394  and  the  bond 
was  for  not  exceeding  $250  costs  and  dam- 
ages, and  a  judgment  for  $394.  Bliss  v.  Ro- 
senkranz,  125  Wis.  532,  104  N.  W.  746.  The 
failure  of  tlie  court  to  approve  the  sureties 
as  provided  by  statute  may  be  waived  by  the 
appellee.  Price  v.  Huddleston  [Ind  App  ]  75 
N.  E.  972.  An  appeal  bond  reading  "We.  A. 
as  principal,  B.  and  ...  as  surety,  are  held," 
etc.,  sufficiently  designates  B.  as  surety. 
Conery  v.  His  Creditors  [La.]  39  So.  792.  Fact 
that  names  of  two  sureties  were  erased  h  Id 
not  ground  for  dism.issal  v/here  it  appeared 
that  it  was  done  with  consent  of  third  who 
was  still  liable.  First  Nat.  Bank  v.  Coles 
[Wash.]  82  P.  892.  An  appelle  must  watcli 
the  clerk's  office  during  tlie  five  days  after 
service  of  notice  of  appeal  granted  for  filing 
an  appeal  bond  if  he  wishes  to  object  to  the 
sureties.  Rauer's  Law  &  Collection  Co.  v. 
Standley  [Cal.  App.]  84  P.  214. 

32.  Bond  in  foreclosure  need  not  require 
personal  liability  to  discharge  judgment. 
Marean  v.  Stanley  [Colo.]  81  P.  759.  The 
bond  on  appeal  from  an  order  denying  a  mo- 
tion to  vacate  a  foreclosure  judgment  sale  is 
governed  by  the  general  provisions  as  to  ap- 
peal and  not  by  §  104  of  Laws  1897,  p.  186, 
c.  71,  as  amended  by  §  4  Laws  1903,  pp.  74, 
75,  c.  59.  Owen  v.  Owen  [Wash.]  84  P.  606. 
The  fact  that  a  bond  is  not  sufficient  for  the 
purpose  of  an  appeal  in  term  will  not  defeat 
an  appeal  in  vacation.  Pittsburgh,  etc.,  R. 
Co.  V.  Reed  [Ind.  App.]  75  N.  E.  50. 

Bond  must  conform  to  the  order  ^rranting- 
the  appeal:  Where  the  abstract  recites  that 
the  appellant  prayed  an  appeal  to  the  circuit 
court  from  the  probate  court  without  stating 
whether  the  appeal  was  taken  in  an  individ- 
ual capacity  or  as  executor,  a  bond  executed 
by  the  appellant  in  his  individual  capacity 
was  in  conformity  with  the  record.  Gris- 
wold  V.  Smith  [111.]  77  N.  E.  551.  Appeal 
will  be  dismissed  for  failure  to  comply  with 
condition  in  grant  of  appeal  that  parties  give 
bond.  Not  complied  with  where  all  did  not 
join  in  execution.  Singmaster  v.  American 
Percheron  Horse  Breeder's  and  Importer's 
Ass'n,   116  111.  App.   245. 

Improper  condition  in  bond  held  waived  by 
filing     bond     and     taking     appeal.      Indiana 
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quired.^-''  When  the  filing  and  approval  is  an  integral  part  of  the  transfer  of  the 
cause  it  must  ))e  done  within  the  time  preserihed,^*  hut  if  mereh^  adjunctive  to  pro- 
cedure otherwise  efficient  to  hring  up  the  cause,  filing  after  time  may  he  allowed  un- 
til motion  to  dismiss.^^  In  a  joint  appeal  the  hond  must  he  executed  by  all  the 
appellants."*'  Defects  may  ordinarily  be  cured  by  the  filing  of  an  amended  or  sub- 
stituted bond."^ 

The  clerk  below  is  not  justified  in  refusing  to  issue  citation  until  his  costs  are 
advaneed.^^  In  the  Federal  circuit  court  of  appeals  a  deposit  as  security  for  taxable 
costs  is  generally  required  before  a  transcript  of  the  record  in  the  lower  court  will 
docketed.^^ 

(§6)  TI.  Entry  hclotv.*^ — In  some  states  a  notice  of  appeal  given  in  open 
court  must  be  entered  in  the  journal  by  the  clerk. *^ 

§  7.  Transfer  of  jurisdiction;  supersedeas  and  stay^- — The  transfer  is  not 
accomplished  until  the  appeal  is  fully  perfected/^  and  an  unappealable  order  can 
support  no  jurisdiction  to  be  transferred.** 


Match  Co.  V.  Kirk,  118  lU.  App.  102.  Al- 
though a  bond  inadvertently  contained  words 
of  supersedeas,  when  the  amount  and  tlie 
plain  intent  show^  that  it  was  meant  for  an 
appeal  bond  only  the  appellate  court  ■will  so 
construe  it.  Dougrlas  v.  Badger  State  Mine 
[Wash.]  S3  P.  ITS.  Fact  that  bond  cont.'^ins 
language  making  it  in  form  a  supersedeas 
bond,  though  in  amount  and  purpose  it  Is 
only  an  appeal  bond,  does  not  authorize  a 
dismissal.  State  v.  White  [Wash.]  82  P.  907. 
i!on.l  hell  to  sufficiently  identify  *lie  cause 
in  which  it  was  given.  Hayes  v.  Eubanks 
[Ga.]  54  S.  E.  174.  An  appeal  bond  payable 
to  "the  defendants"  and  correctly  stating  the 
case  and  its  docket  number,  is  not  fatally 
defective  because  it  fails  to  properly  recite 
the  name  of  one  of  the  defendants,  but  is 
amendable  under  Rev.  St.  1895,  art.  1025. 
Wandelohr  v.  Grayson  County  Nat.  Bank 
[Tex.  Civ.  App.]  90  S.  W.  ISO.  Substantial 
compliance  witii  sta.tute  sufficient.  Ahrens 
V.  Seattle,  39  Wash.  168,  81  P.  558. 

33.  Under  the  Illinois  statute  a  bond  in 
an  appeal  from  an  order  of  the  probate  court 
restating  the  account  of  the  guardian  of  a 
minor  must  be  approved  by  tlie  court.  The 
court  cannot  delegate  autiiority  to  approve 
to  the  clerk.  Mertz  v.  Melilhop,  117  111.-  App. 
77. 

34.  Tlie  undertaking  on  an  appeal  in  Cali- 
fornia must  be  filed  within  five  days  after 
notice  of  appeal  is  served,  otlierwise  appeal 
is  ineffectual  for  any  purpose.  Buhman  v. 
Nickels  &  Prown  Pros.  [Cal.  App]  82  P.  85; 
Rauer's  Law*  &  Collection  Co.  v.  Standley 
[Cal.  App.]  84  P.  214.  If  last  day  for  filing 
a  bond  is  a  holiday  the  day  succeeding  w^ill 
be  the  proper  day.  Id.  Where  a  statute 
fixes  the  time  within  which  the  bond  must 
be  filed,  the  provi'-ion  is  mandatory  and  ju- 
risdictional, and  the  court  from  which  the 
appeal  is  tPk'^n  is  without  power  to  extend 
the  time  HiU  v.  Chicago,  218  111.  178,  75  N. 
B.  766.  V\''here  the  statute  gives  the  court 
the  right  to  fix  the  time  sucii  bond  must  be 
filed  within  the  time  limited  by  the  court. 
Id.  Appellate  court  has  no  jurisdiction  when 
appeal  bond  is  not  filed  within  the  time  pre- 
scribed by  statute.  "Vineyard  v.  McCombs 
[Tex.  Civ.  Apr.]  <^0  S.  W.  720;  El  Paso  &  N. 
E.  R.  Co.  V.  Whatley  [Tex.]  13  Tex.  Ct.  Rep. 
186,  87  S.  W.   819. 

B.'cten.sion  of  time:  Where  the  statute 
gives  the  court  the  riglit  to  fix  the  time,  he 
may  extend  it  either  at  the  term  at  which 
the    appeal    is    allowed    or    at    a    subsequent 


term,  before  the  expiration  of  the  time  so 
fixed.  Hill  v.  Chicago,  218  111.  178,  75  N.  E. 
766.  But  if  the  time  fixed  by  tlie  court  has 
expired,  jurisdiction  is  lost,  and  the  act  of 
the  court  in  approving  bond  after  such  time 
is  a  nullity.  Id.  An  extension  of  time  for 
settling  a  bill  of  exceptions  does  not  extend 
the  time  for  •  filing  appeal  bond.  Id.  An 
order  granting  an  extension  of  time  must 
be  filed  within  the  time  for  filing  the  bond 
or  it  is  ineffectual  to  grant  the  extension. 
Rauer's  Law  &  Collection  Co.  v.  Standley 
[Cal.  App.]    84  P.  214. 

35.  Under  Rev.  St.  1898,  §  4031,  allowing 
an  appeal  from  the  county  court  to  the  cir- 
cuit court  on  60  day's  notice  together  with 
such  undertaking  as  is  required  by  §  4032, 
the  fact  that  the  undertaking  was  not  filed 
till  3  days  after  filing  the  notice  of  appeal 
held  not  fatal.  Charmley  v.  Charmley,  125 
Wis.  297,  103  N.  W.  1106.  Under  Rev.  St. 
1898,  §§  4031,  4032,  authorizing  an  appeal 
from  the  county  court  on  notice  of  appeal 
within  60  days  from  the  rendition  of  judg- 
ment together  witli  an  undertaking  the  fact 
that  the  undertaking  was  not  filed  within 
the  60  days  was  not  fatal  where  the  notice 
was  served  in  time.  In  re  Box's  Will  [Wis.] 
106  N.  W.  1063. 

36.  Singmaster  v.  American  Percheron 
Horse  Breeder's  &  Importer's  Ass'n,  116  111. 
App.  245. 

37.  District  court  may  allow  an  appellant 
to  file  an  amended  appeal  bond  within  a  spe- 
cified time.  McGinnis  v.  Jolmson  Co.  [Neb.] 
104  N.  W.  869. 

38.  Dewez  v.  Orleans  R.  Co.  [La.]  39  So. 
433. 

39.  In  re  Bradford's  Petition  [C.  C.  A.]  139 
P.  518. 

40.  See  5  C.  L.  157. 

41.  Though  Ball.  Ann.  Codes  &  St.  §  6503, 
requires  entry  in  journal,  appeal  is  not  ren- 
dered invalid  because  clerk  tlirougli  neglect 
or  mistake  makes  entry  in  minute  book  onlj". 
Creech  v.  Aberdeen   [Wash.]   84  P.  623. 

43.     See  5  C.  L.  157. 

43.  Entry  of  notice  of  appeal  has  no  effect 
to  stay  proceedings.  Byrne  v.  Morrison,  25 
App.  D.  C.  72.  An  impcrfected  appeal  from 
an  order  dismissing  a  defendant  by  one 
party  does  not  affect  the  binding  effect  of 
such  order  on  the  appeal  from  judgment  on 
the  merits  by  the  other.  Atascosa  County  v. 
AHerman   [Tex.  Civ.  App  J   91   S.  ^V.  846. 

44.  An  attempted  appeal  from  an  order 
clearly  not  appealable  may  be  disregarded  by 
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Supersedeas  *^  of  t\\e  judicial  power  of  the  lower  court  results  with  the  transfer 
of  jurisdiction  *^  if  the  appeal  he  from  the  judgment/'  but  the  judgment  ordinarily 
remains  valid  and  enforceable  *®  imless  a  supersedeas  bond  is  given  or  order  for 
supersedeas  is  made,  though  in  some  states  the  judgment  below  is  said  to  be  va- 
cated.*'' Aside  from  those  judgments  as  to  which  supersedeas  is  allowed  or  denied 
absolutely,^"  the  propriety  of  granting  a  supersedeas/^^  or  suspensive  appeal,  rests 


the  trial  court.  Appeal  from  order  dismiss- 
ing- action  on  plaintiff's  motion  properly  dis- 
reg-arded  in  subsequent  action  involving  the 
same  matter.  Deer  &  "Webber  Co.  v.  Hinck- 
ley [S.  D.]   106  N.  V^.  138. 

45.  See  5  C.  L.  157. 

46.  Where  a  motion  for  a  new  trial  was 
overruled  by  the  superior  court,  and  the 
judgment  of  such  court  was  affirmed  by  the 
supreme  court,  it  was  too  late  to  make  an 
amendment  in  the  superior  court  by  adding 
new  grounds  to  the  motion,  though  the 
amendment  was  tendered  before  the  remitti- 
tur from  the  supreme  court.  Benning  v. 
Horkan,  123  Ga.  454,  51  S.  E.  333.  On  appeal 
from  the  superior  court  to  the  district  court 
of  appeals,  the  former  is  precluded  from  tak- 
ing any  further  action  in  the  case  until  re- 
mittitur is  sent  down  from  the  appellate 
court.  In  re  Smith  [Cal.  App.]  83  P.  167. 
An  appeal  without  the  execution  of  a  super- 
sedeas bond  is  not  a  waiver  of  a  pending 
motion  for  a  new  trial  in  the  district  court 
and  does  not  deprive  that  court  of  jurisdic- 
tion to  grant  the  motion.  Rice  v.  Parrott 
[Neb.]  107  N.  W.  840.  After  the  appeal  papers 
Koeppel,  48  Misc.  358,  95  N.  Y.  S.  812.  After 
the  case  has  been  transferred  to  the  supreme 
court  by  writ  of  error,  it  is  too  late  to  dis- 
miss as  to  a  defendant  improperly  joined  and 
to  amend  the  pleadings.  Commissioners  of 
Union  Drainage  Dist.  No.  3  v.  Highway 
Com'rs  of  Towns  of  Virgil  &  Cortland,  220 
111.  176,  77  N.  E.  71.  Pending  an  appeal  from 
a  decree  adjudging  defendant  liable  in  a 
certain  sum  as  the  partner  of  plaintiff,  re- 
ferring the  cause  to  a  master  and  ordering 
defendant  to  transfer  the  partnership  assets 
to  a  receiver,  the  master  could  not  proceed 
under  the  reference,  nor  could  the  receiver 
take  possession  of  tiie  property.  Heyman  v. 
Heyman,  117  111.  App.  452.  An  appeal  to  the 
supreme  court  operates  as  a  supersedeas,  and 
its  effect  is  to  stay  further  proceedings  until 
it  is  dismissed;  and  the  trial  court  has  no 
power  to  render  any  furtlier  decision  upon 
the  rights  of  the  parties  in  the  cause  until 
the  cause  is  remanded.  Cowan  v.  Curran, 
216  111.   598,  75  N.  E.   322. 

47.  An  appeal  from  an  interlocutory  order 
does  not  transfer  the  cause  to  the  appellate 
court.  Starr  &  C.  Ann.  St.  1896,  pp.  3111, 
3171,  c.  110,  applies  only  to  final  judgments, 
and  not  to  an  interlocutory  order  granting 
an  injunction.  Fry  v.  Radzinski,  219  111.  526, 
76  N.  E.  694. 

48.  Rice  V.  Parrott  [Neb.]  107  N.  W^.  840. 
An  appeal  from  a  judgment  cancelling  a  li- 
cense to  sell  liquors  does  not  supersede  the 
judgment  so  as  to  make  a  sale  in  the  mean- 
time legal.  Goldman  v.  Goodrum  [Ark.]  92 
S.  ^^  865. 

49.  Generally  an  appeal  vacates  the  judg- 
ment in  the  court  below,  and  the  judgment 
in  the  appellate  court  is  a  distinct  and  orig- 
inal judgment.  Highway  proceedings.  Pub. 
St.  1901,  c.  68,  §  S,  considered.  Bickford  v. 
Franconia  [N.  H.]   60  A.  9&.     Since  an  appeal 


vacates  the  judgment  appealed  from  and  the 
cause  stands  in  tiie  appellate  court  as  a 
pending  action  without  judgment,  the  pro- 
vision of  section  3  of  the  act  of  April  25, 
1904,  relating  to  joinder  in  suits  for  the  sale 
of  real  estate  for  taxes,  is  applicable  to  suits 
pending  at  the  time  of  its  enactment  and 
brought  up  on  appeal  subsequently  thereto. 
Gibson  v.  Miller,  7  Ohio  C.  C.  (N.  S.)  96. 
Upon  an  appeal  from  a  decree  granting  an 
administrator  a  license  to  sell  realty  the  de- 
cree becomes  of  no  effect  as  to  future  pro- 
ceedings, and  if  it  is  finally  affirmed  a  new 
decree  is  entered,  which  takes  effect  from 
the  time  of  entry  under  the  order  of  affirma- 
tion. It  does  not  relate  back  to  the  time 
of  the  original  decree  appealed  from,  so  as 
to  render  illegal  all  intervening  action  of 
owners  or  others  for  which  there  was  lawful 
authority  so  long  as  the  decree  was  sus- 
pended, and  to  render  legal  other  intervening 
action  in  accordance  with  the  decree,  which 
action  -was  without  authority  and  unlawful 
so  long  as  the  decree  was  suspended.  Tyn- 
dale  V.  Stanwood  [Mass.]  77  N.  E.  481. 

ro.  Since  it  is  provided  by  statute  that 
a  judgment  appointing  a  curator  for  an  in- 
terdict shall  be  executed  provisionally  pend- 
ing appeal,  a  judgment  on  an  issue  of  recu- 
satior  vel  non  of  the  judge  before  whom 
such  appointment  is  asked  cannot  be  suspen- 
sively  appealed  from.  Interdiction  of  Wat- 
kins  [La.]  41  So.  242. 

51.  In  re  Ray  [Neb.]  104  N.  W.  1150.  The 
court  may  in  his  discretion  allow  an  order 
for  writ  of  assistance  after  foreclosure  to  be 
superseded  on  condition  that  appellant  give 
a  bond  for  use  and  occupation  of  the  prem- 
ises pending  appeal.  Escritt  v.  Michaelson 
[Neb.]  106  N.  W.  1016.  On  interlocutory  ap- 
peals from  rulings  not  involving  the  merits 
and  subject  to  supersedeas  under  the  statute, 
the  trial  court  has  inherent  power  to  order 
a  stay  of  proceedings  pending  the  appeal. 
First  Nat.  Bank  v.  Dutcher  [Iowa]  104  N.  W. 
497.  Defendant  in  a  divorce  suit  could  not 
have  proceedings  stayed  pending  her  appeal 
from  an  order  overruling  her  plea  to  the 
jurisdiction  where  the  court  had  no  doubt  of 
the  correctness  of  its  ruling  and  where  ow- 
ing to  pressure  of  business  in  the  appellate 
court,  the  appeal  could  not  be  determined 
until  plaintiff's  evidence  might  be  lost. 
Duke  V.  Duke  [N.  J.  Eq.]  62  A.  471.  That 
defendant  intended  to  put  forth  a  counter- 
claim was  immaterial.  Id.  Under  P.  L.  1902, 
p.  510,  requiring  an  order  from  the  court  to 
suspend  the  operation  of  an  injunction  pend- 
ing appeal  and  providing  that  the  suspension 
shall  extend  only  so  far  as  necessary  to  pre- 
serve the  subject  of  appeal  and  shall  not  de- 
stroy the  right  established  or  protected  by 
the  decree  appealed  from,  an  order  will  be 
granted  suspending  the  injunction  pending 
defendant's  appeal  from  a  decree  restraining 
him  from  using  certain  trade  symbols  in 
connection-  with  a  dressing  of  packages  of 
merchandise.  Johnson  v.  Seabury  [N.  J.  Eq.] 
61  A.  563. 
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in  discretion  subject  to  review  in  case  of  abuse.^-     The  appellate  court  may  look  into 
the  merits  to  determine  the  propriety  of  granting  supersedeas.^^ 

.  Bond  is  usually  requisite  to  a  supersedeas/**  the  amount  thereof  being  fixed  by 
the  court  *^  unless  the  amount  of  the  bond  is  ascertainable  by  a  statute  conferring 
the  right  to  a  stay  on  compliance  with  its  terms,  the  penalty  of  the  bond  being 
usually  based  upon  the  amount  involved  in  the  appeal/"^  and  the  order  or  statute 
must  be  strictly  followed."  Failure  to  give  the  bond  affects  only  the  supersedeas.^' 
The  effect  ^°  of  a  supersedeas  is  simply  to  suspend  the  judgment  ^°^  and  not  to 
vacate  or  dissolve  it/°  the  lower  court  losing  its  power  only  in  respect  to  those  things 


52.  Supersedeas  being  refused,  the  appel- 
late court  will,  in  a  proper  case,  supersede 
the  judgment  of  the  district  court  on  proper 
terms.  Action  of  district  court  ■w^ill  not  be 
disturbed.     In  re  Ray  [Neb.]   104  N.  W.  1150. 

53.  The  appellate  court,  upon  an  applica- 
tion for  a  temporary  injunction  pending  the 
appeal,  will  consider  the  whole  record  in 
order  to  determine  whether  the  appellant 
will  be  entitled  to  tlie  relief  sought  upon  the 
final  hearing.  State  v.  Newton  County 
Com'rs  [Ind.  App.]  76  N.  E.  308.  Accord- 
ingly, on  appeal  from  a  decree  enjoining 
county  officers  from  building  a  court  house 
on  the  ground  that  the  proper  legal  steps 
had  not  been  taken,  it  was  held  that  a  tem- 
porary injunction  would  not  be  granted  re- 
straining such  officers  from  taking  the 
proper  steps  to  complete  the  court  house. 
State  V.  Newton  County  Com'rs  [Ind.  App. J 
76  N.  E.  308. 

54.  Writ  of  error  without  bond  not  super- 
sedeas. Montgomery  v.  King  [Ga. ]  54  S.  E. 
135. 

55.  Where  a  supersedeas  is  otherwise  suf- 
ficient, an  order  of  the  court  is  not  necessary 
fixing  tlie  amount,  in  an  action  for  the  re- 
covery of  real  property  altliough  tlie  value 
of  the  property  and  amount  of  recovery  un- 
der a  counterclaim  were  fixed  in  the  same 
action.  Barton  v.  Wickizer  [V\"ash.]  83  P. 
312.  Where  there  is  no  money  judgment  by 
which  to  fix  the  amount  of  the  bond  on  a 
suspensive  appeal,  the  amount  must  be  fixed 
by  the  judge  in  tiie  same  manner  as  on  devo- 
lutive appeals.  Day  v.  Ealley  [La.]  41  So. 
223.  An  appeal  from  a  judgment  of  the  su- 
perior court  confirming  on  appeal  a  special 
assessment  for  local  improvements  by  a  city 
council  will  not  stay  the  judgment  of  the 
superior  court  unless  the  judge  fixes  the 
amount  of  the  supersedeas  bond.  Ahrens  v. 
Seattle,  39  Wash.  168,  81  P.  558.  On  appeal 
from  an  order  other  than  a  judgment  for 
money,  the  amount  of  tlie  stay  bond  must  be 
fixed  by  the  court,  and  a  bond  given  both  as 
an  appeal  and  supersedeas  bond,  without  any 
order  of  the  court  fixing  the  amount  is  in- 
sufficient to  give  jurisdiction.  Macy  v.  Sulli- 
van [Wash.]  84  P.  601.  On  appeal  from  an 
order  other  than  a  judgment  for  money,  the 
amount  of  the  stay  bond  must  be  fixed  by 
the  court,  and  a  bond  given  both  as  an  ap- 
peal and  supersedeas  bond,  without  any  or- 
der of  the  court  fixing  the  amount  is  insuffi- 
cient to  give  jurisdiction.  Id.  Mandamus  to 
compel  lower  court  to  fix  amount  of  super- 
sedeas bond  on  an  appeal  from  an  order  dis- 
solving a  temporary  injunction  not  to  de- 
stroy certain  buildings  will  not  lie  after  the 
buildings  have  been  destroyed.  State  v.  Ir- 
win [Wash.]  82  P.  420.  Amount  may  be  lim- 
ited under  Code  Civ.  Proc.  §  1312,  though  ap- 
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pellant  does  not  act  in  another's  right.  Na- 
tional Contracting  Co.  v.  Hudson  River  Wa- 
ter Power   Co.,   47   Misc.    491,    94   N.   Y.   S.    187. 

56.  A  bond  for  costs  is  sufficient  to  sus- 
tain a  suspensive  appeal  where  tlie  disposi- 
tion of  a  fund  in  court  is  involved.  Succes- 
sion of  Landry  [La.]  40  So.  696.  Where  the 
judgment  of  the  court  is  an  order  to  the 
clerk  to  pay  over  to  one  of  the  parties  $2,500 
in  his  possession,  it  is  a  judgment  for  per- 
sonal property  and  not  a  judgment  for  the 
payment  of  money  within  2  Ballinger's  Ann. 
Codes  &  St.  §  6506,  hence  a  supersedeas  bond 
for  $800  fixed  by  the  court  is  sufficient.  Peir- 
son  V.  Pierce  [Wash.]  84  P.  731.  A  final 
judgment  for  $17  costs  fixed  the  amount  for 
a  supersedeas  bond  so  that  a  bond  for  $240 
is  sufficient  even  though  garnishment  pro- 
ceedings for  $305.50  are  involved.  Russell  v. 
Graumann  [Wash.]  82  P.  998.  An  order  for 
tlie  sale  of  a  steamship  is  not  a  judgment 
to  pay  money  coming  with  Civ.  Code  Proc.  § 
942,  requiring  a  stay  bond  of  twice  the 
amount  of  the  judgment  to  stay  proceedings, 
and  the  sureties  on  such  a  bond  are  released 
from  liability  for  want  of  a  consideration. 
Olsen  v.  W.  H.  Birch  &  Co.  [Cal.  App.]  81  P. 
656.  An  order  for  a  writ  of  assistance  after 
foreclosure,  though  appealable,  cannot  ba 
superseded  by  a  waste  bond  provided  for  ia 
§•677  Code  Civ.  Proc.  Escritt  v.  Michaelson 
[Neb.]  106  N.  W.  1016. 

57.  Suspensive  appeal  will  be  dismissed 
where  the  bond  is  slightly  below  the  re- 
quired amount.  The  maxim  "de  minimis" 
has  no  application.  Gilmore  v.  Meeker  [La.] 
40  So.  244. 

58.  Failure  to  file  supersedeas  bond  no 
ground  for  dismissal.  Nixon  v.  Boiling 
[Ala.]   40  So.  210. 

59.  See  5  C.  L.  159. 

59a.  During  pendency  of  a  writ  of  error 
operating  as  a  supersedeas,  judgment  cred- 
itor could  not  enforce  original  judgment. 
Giles  V.  De  Cow  [Colo.]  83  P.  638.  Under 
Rev.  St.  1898,  §  4036,  providing  that  on  ap- 
peal from  the  county  court  all  further  pro- 
ceedings in  pursuance  of  the  act  appealed 
from  shall  cease,  an  appeal  from  an  order  in 
accounting  proceedings  between  a  guardian 
and  ward  did  not  stay  the  institution  of  a 
suit  in  the  circuit  court  on  the  guardian's 
bond  so  as  to  prevent  a  bar  by  limitations. 
Wescott  v.  Uphara  [Wis.]  107  N.  W.  2. 

60.  An  appeal  and  supersedeas  does  not 
vacate  the  judgment  but  merely  stays  pro- 
ceedings thereunder,  and  consequently  in  ac- 
tions which  die  with  the  party,  a  death  dur- 
ing appeal  does  not  affect  the  appeal.  Miller 
v.  NuckoUs  [Ark.]  89  S.  W.  88.  Though  the 
effect  of  an  appeal  from  a  decree  granting 
a  permanent  Injunction  is  to  stay  all  pro- 
ceedings  in    the   lower  court.     Wilkinson  v. 
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Avhich  might  trench  on  the  appellate  functions.^^  If,  after  an  appeal  amounting  to  a 
supersedeas,  the  lower  court  attempts  to  amend  a  decree,  objection  to  such  amend- 
ment must  be  brought  to  the  attention  of  the  appellate  court  in  that  appeal  and  can- 
not be  raised  in  a  subsequent  independent  appeal.**^  Wliile  exceptions  are  pending,  a 
final  decree  inadvertently  entered  will  take  effect  only  as  an  order  for  a  decree  to  take 
effect  on  the  disposition  of  the  exceptions.*'^  A  self-executing  decree  cannot  be  su- 
perseded.*'* 

§  8.  Appearance,^^  entry,  and  docketing  above  ®^  within  the  time  required  by 
statute  or  rule  ^'^  are  generally  essential.  In  Colorado  a  mistaken  appeal  may  be 
dismissed  and  redocketed  as  on  error.*'^  Appearance  and  argument  gives  jurisdic- 
tion of  the  person  '^^  and  waives  defects  of  procedure.'"' 

§  9.  Perpetuation  of  proceedings  and  evidence  for  the  reviewing  court.  (Rec- 
cord  on  appeal.)  Scope  and  terminology. — The  "record  proper"  sometimes  desig- 
nated as  the  "fundamental  record,"  "judgment  roll"  or  "common-law  record"  in- 
cludes those  matters  which  are  at  common  law  of  record  ex  propria  vigore.  The 
"secondary  record"  includes  the  various  means  by  which  matters  not  part  of  the 
record  proper  are  made  of  record,  by  bill  of  exceptions,  settled  case,  abstract,  ap- 
proved motion  for  new  trial,  etc.  The  "entire  record"  or  "record  on  appeal"  com- 
prises all  that  is  transmitted  to  the  reviewing  court,  including  both  record  proper 
and  secondary  record. 

(§  9)  .4.  ]Vhat  the  record  proper  must  show,'''^ — That  which  is  a  part  of  the 
record  proper  must  appear  by  such  record,  and  its  omission  cannot  be  supplied  by 
the  secondary  record.'^     The  facts  essential  to  appellate  jurisdiction  such  as  a  con- 


Dunkley-Williams  Co.  [Mich.]  12  Det.  Leg. 
N.  521,  104  N.  W.  772.  The  appeal  does  not 
operate  to  dissolve  the  injunction.  Ignoring 
or  violating  its  terms  pending  appeal  ren- 
ders defendant  guilty  of  contempt.      Id. 

61.  Appeal  from  order  denying  a  trial  as 
in  equity  and  supersedeas  bond  therein  did 
not  deprive  the  court  of  .iurisdietion  to  pro- 
ceed vv'ith  the  case.  First  Nat.  Bank  v. 
Dutcher  [Iowa]  104  N.  W.  497.  On  appeal 
from  an  order  granting  a  new  trial,  a  bond 
executed  on  the  appeal  did  not  stay  execu- 
tion of  the  judgment.  Coombs  v.  Barker 
[Mont.]  81  P.  737. 

62.  Could  not  be  considered  in  an  appeal 
from  a  decree  affirming  the  report  of  a  mas- 
ter in  chancery  to  whom  the  cause  had  been 
referred  by  the  decree  formerly  appealed 
from.     Heyman  v.  Heyman,  117  111.  App.   542. 

63.  Tyndale  v.  Stanwood  [Mass.]  73  N.  E. 
540. 

64.  Decree  annulling  certain  contracts. 
Forrell  v.  California,  Or.  &  Wash.  Home- 
builder's  Ass'n  [Wash.]  82  P.  889.  A  decree 
in  habeas  corpus  proceedings  awarding  the 
appellee  the  care  and  custody  of  a  child  is 
self-executing,  and  the  only  effect  of  an  ap- 
peal bond  given  by  the  appellant  under 
Burns'  Ann.  St.  1901,  §  650,  is  to  stay  execu- 
tion for  the  collection  of  the  appellee's  cost, 
and  does  not  operate  to  give  the  appellant 
the  right  to  retain  custody  of  the  child. 
Willis  V.  Willis  [Ind.]  75  N.  E.  655.  An 
Injunction  restraining  defendants  from  pre- 
venting plaintiff,  with  a  strong  hand,  from 
constructing  improvements  under  a  lease, 
would  not  be  suspended  pending  appeal  un- 
der a  statute  declaring  that  no  appeal  shall 
suspend  or  modify  the  operation  of  an  in- 
junction without  an  order  from  the  court, 
and  that  the  suspension  shall  not  destroy  the 
right  established  or  protected  by  the  decree. 


Hoboken  &  M.  R.  Co.  v.  Jersey  City,  etc.,  R. 
Co.  [N.  J.  Eq.]  62  A.  539.  Order  vacating  at- 
tachment not  self-executing  and  may  be 
stayed.  Norden  v.  Duke,  47  Misc.  473,  95  N. 
Y.  S.  940. 

65.  Lack  of  an  authorized  appearance  by 
a  party  to  an  appeal  is  not  jurisdictions,!  an* 
does  not  avoid  the  judgment  otj  appeal.  Ru- 
meli  V.  Tampa  [Fla.]  39  So.  101.  In  Georgia 
the  case  must  be  docketed.  State  v.  Telfair, 
139  N.  C.  555,  51  S.  E.  911. 

66.  See  5  C.  L.  160. 

67.  If  the  clerk  fails  to  forward  the  cas« 
to  the  judge  or  docket  it  upon  the  regular 
civil  issue  docket,  according  to  the  character 
of  the  case,  it  is  the  appellant's  duty  in  apt 
time  to  apply  for  a  proper  order  to  compel 
the  clerk  to  perform  his  duty.  Accordingly 
where  an  appeal  from  the  decision  of  the 
clerk  was  taken  in  February,  1897,  and  the 
appeal  was  not  docketed  until  Jan.  1899,  the 
appeal  was  abandoned.  Love  v.  Love,  139  N. 
C.  363,  51  S.  E.  1024.  Failure  to  docket  in 
time  not  ground  for  dismissal  when  the  case 
is  properly  docketed  before  a  motion  to  dis- 
miss is  made.  Craddock  v.  Barnes  [N.  C]  53 
S.  E.   239. 

68.  Where  an  appeal  is  dismissed  for  de- 
lay in  perfecting,  but  the  appellate  court 
would  have  jurisdiction  on  error,  the  cause 
will  be  entered  as  pending  on  a  writ  of  er- 
ror. Mills'  Ann.  Code,  §  3S8a.  Roseberry  v. 
Valley  Bldg.  &  Loan  Ass'n  [Colo.]  83  P.  637. 

69.  See  §   5,  ante. 

70.  Appearance  and  argument  on  the  mer- 
its waived  defendant's  objection  to  the  right 
of  plaintiff  in  error  to  have  proceeding  heard 
at  this  term.  Field  v.  Field,  117  111.  App. 
307. 

71.  See  5  C.  L.  161. 

72.  Bill  of  exceptions  cannot  be  made  a 
vehicle  to  carry  into  an  appellate  court  that 
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stiiutional  ^•''  or  Federal  ^*  question  involved  must  always  appear.  The  record  proper 
must  also  show  the  organization  of  the  trial  eourt/^  the  pleadings  "®  and  judgment 
below/^  and  that  the  same  has  become  a  finalit3\"®  the  motion  for  new  trial  and  or- 
der thereon/^  and  in  some  jurisdictions  the  making  of  objections,  and  taking  of  excep- 
tions,*"' the  making  of  the  secondary  record,^^  and  the  timely  taking  of  all  steps 
necessary  to  bring  up  the  case  for  review.^^     In  some  states,  however,  the  secondary 


which  is  a  matter  of  record  proper.  State  v. 
Holland  [Mo.  App.]  92  S.  W.  3G2.  Recitals 
in  bill  of  exceptions  ■will  not  cure  omission 
of  record  to  show  that  the  bill  was  presented 
and  settled  in  time.  Dorthan  Nat.  Bank  v. 
Wig-gins  [Ala.]  40  So.  967;  Porter  &  Co.  v. 
Loeb  [Ala.]  40  So.  761;  Wilson  v.  Mason 
[Ala.]  39  So.  916;  McMullen  v.  Long-  [Ala.]  39 
So.  777.  Showing  in  bill  of  exceptions  as  to 
ruling  on  demurrer  is  insufRcient.  Keller  v. 
State  [Ala.]  40  So.  84;  Forbes  &  Carloss  v. 
Davidson  [Ala.]  41  So.  312;  School  Dist.  No. 
1,  Tp.  24,  R.  4  V.  Boyle,  113  Mo.  App.  340,  88 
S.  W.  136.  Showing  in  bill  of  exceptions  as 
to  filing  of  motion  for  new  trial  insufficient. 
Fleischer  v.  Hinde  [Mo.  App.]  93  S.  W.  1126. 
Insertion  of  judgment  In  bill  of  exceptions 
will  not  cure  its  oinission  from  record 
proper.     Wilson  v.  Mason  [Ala.]  39  So.  916. 

73.  State  V.  Yazoo  &  M.  V.  R.  Co.  [La.]  40 
So.  630. 

74.  Hulbert   v.    Chicago,    202    U.    S.    275,    50 

Law.  Ed. .      Though   the  certificate  of  the 

state  court  cannot  import  a  Federal  ques- 
tion into  the  record,  it  may  elucidate  a 
doubt  as  to  whether  such  a  question  was  de- 
cided.    Rector  v.  City  Deposit  Bank  Co.,   200 

U.    S.    405,    50    Law.    Ed. .     Failure   of    the 

r.-^cord  to  show  a  Federal  question  is  not 
aided  by  the  fact  that  the  writ  of  error  was 
allowed  by  the  presiding  justice  of  the  state 
court.  Hulbert  v.  Chicago,  202  U.  S.  275,  50 
Law.  Ed. . 

75.  Pensacola  A.  &  W.  R.  Co.  v.  Big  Sandy 
Iron  Co.  [Ala.]  41  So.  418;  Mayhall  v.  Eddie- 
man  [Ala  ]  41  So.  425;  McPherson  v.  Wiggins 
[Ala.]   40  So.  961. 

76.  Where  the  record  omits  the  answer  it 
cannot  be  supplied  by  a  recita.1  in  the  briefs 
that  it  was  a  general  denial.  Daggs  v.  Smith 
[Mo.]  91  S.  W.  1043.  The  ruling  and  judg- 
ment on  a  motion  to  strike  and  on  demurrer 
to  complaint  should  appear  in  the  record 
proper.  Ferrell  v.  Opelika  [Ala.]  39  So.  249. 
A  ruling  on  a  demurrer  to  a  special  plea 
should  appear  in  the  judgment  entry  and  it 
is  insuflicient  if  it  appears  only  in  the  bill 
of  exceptions.  Keller  v.  State  [Ala.]  40  So. 
84;  Forbes  v.  Davidson  [Ala.]  41  So.  312.  If 
amendments  to  the  pleadings  are  in  the  rec- 
ord they  will  be  considered  though  there  is 
no  minute  entry  of  their  allowance.  Ala- 
bama Steel  &  Wire  Co.  v.  Clements  [Ala.]  40 
So.  971.  Ruling  on  motion  to  strike  pleas 
need  not  appear  by  the  record  proper.  Allen 
V.  Alston  [Ala.]   41  So.  159. 

77.  Price  v.  Workman  Pub.  Co.  [Ala.]  40 
So.  824;  Duncan  v.  State  [Neb.]  106  N.  W. 
1014;  State  v  Salyers  [Iowa]  106  N.  W.  516; 
Schneider  v.  Metcalf  [Iowa]  106  N.  W.  270; 
Modern  Woodmen  v.  Plummer  [Neb.]  105  N. 
W.  181;  Flanerty  v.  North  Jersey  St.  R.  Co. 
[N.  J.  Err.  &  App.]  62  A.  425.  Order  for 
judgment  held  insuflicient.  Carlson  v.  Ziehme 
[Pla.]  40  So.  502.  The  record  must  show  the 
judgment.  Wilson  v.  Mason  [Ala.]  39  So. 
916;  Goodykoontz  v.  Imes  [Colo.]  85  P.  839. 
The  record   must  show   a  final  disposition   of 


the  cause  in  the  lower  court.     Bozarth  v.  Mc- 
Intyre   [Ind.  App.]  76  N.  E.  317. 

7S,  The  court  has  no  jurisdiction  of  an 
appeal  where  the  transcript  shows  the  ver- 
dict and  motion  for  a  new  trial  but  no  order 
disposing  of  the  motion  and  no  final  judg- 
ment.     "Wall  V.  Kerr   [Neb.]   104  N.  W.  1076. 

79.  State  V.  Holland  [Mo.  App.]  92  S.  W. 
362.  Filing  of  motion  for  new  trial  must 
appear  from  the  record  proper.  Pleisher  v. 
Hinde   [Mo.  App.]   93  S.  W.  1126. 

SO.  Must  show  exception  taken  to  denial 
of  motion  for  new  trial.  Jacksonville  Elec. 
Co.  v.  Adams  [Fla.]  39  So.  1S3. 

81.  Where  a  bill  was  presented  for  signa- 
ture after  term  and  there  is  no  order  for  ex- 
tension in  the  record  a  recital  in  the  bill  that 
it  was  presented  in  time  is  insufficient. 
Dothan  Nat.  Bank  v.  Wiggins  [Ala.]  40  So. 
967.  Court  will  not  presume  filing  of  bill  of 
exceptions  in  clerk's  office  after  it  was 
signed  by  judge  from  file  mark  of  clerk  of 
court  below  upon  a,ppellants'  praecipe.  El- 
rod  v.  Purlee  [Ind.]  74  N.  B.  1085,  for  former 
opinion  see  73  N.  E.  589.  Record  proper  must 
show  that  a  bill  of  exceptions  vv^as  allowed 
and  filed.  Pleisher  v.  Hinde  [Mo.  App.]  93 
S.  W.  1126;  Davison  v.  Valin  [Mich.]  12  Det. 
Leg.  N.  647,  105  N.  W.  S2.  Where  the  record 
shows  that  time  was  allovv^ed  to  present  bill 
of  exceptions  after  adjournment  and  does  not 
show  how  much  time  was  allowed,  it  will  be 
presumed  that  the  bill  was  presented  in  time. 
Walker  v.  Parry  [Fla.]  40  So.  69.  Record 
failing  to  show  when  court  adjourned  held 
not  to  show  that  extension  of  time  to  present 
bill  of  exceptions  was  made  before  expiration 
of  time  originally  allowed.  Capehart  v.  Mc- 
Gahey  [Ala.]  40  So.  657.  Record  must  show 
an  extension  of  time  to  present  bill  of  ex- 
ceptions and  recital  in  the  bill  is  insuffi- 
cient. Porter  &  Co.  v.  Loeb  [Ala.]  40  So. 
761;  Wilson  v.  Mason  [Ala.]  39  So.  916;  Henry 
v.  Nashville,  etc.,  R.  Co.  [Ala.]  39  So.  1024; 
McMullen  v.  Long  [Ala.]  39  So.  777;  State  v. 
Holland  [Mo.  App.]  92  S.  W.  362.  It  must 
appear  from  the  record  proper  that  the 
bill  of  exceptions  was  filed  within  time. 
School  Dist.  No.  1,  Tp.  24,  R.  4  v.  Boyle,  113 
Mo.  App.  S40,  S8  S.  W.  136;  Burns  v.  Gibhs 
[Ala.]  41  So.  303.  W^ere  record  or  abstracts 
of  record  fail  to  show  that  a  bill  of  excep- 
tions vs'-as  ever  filed  in  trial  court,  there  is 
nothing  for  appellate  court  to  '-evie^v  but 
record  proper.  Scott  v.  Adams  Express  Co. 
[Mo.  App.]  92  S.  W.  169.  Sufficiently  shown 
by  recital  "Now  comes  the  plaintiff  and  in 
term  time  tenders  the  foregoing  *  *  * 
and  asks  that  the  same  be  refiled.  which  is 
accordingly  done."  Maddox  v.  Maddox  [Ala. J 
41  So.  426.  A  journal  entry  showing  that  a 
bill  of  exceptions  was  allowed  is  not  re- 
quired.     Harden  v.  Card   [Wyo.]   85  P.  246. 

82.  Filing  of  affidavit  for  appeal  and  or- 
der granting  appeal.  State  v.  Holland  [Mo. 
App.]  92  S.  W.  362.  Though  an  order  for  ap- 
peal does  not  show  when  it  was  signed,  the 
presumption  that  it  was  signed  before  filing- 
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record  must  itself  show  that  it  was  properly  made  and  a  showing  thereof  in  the 
record  proper  is  insufficient.^^  While  in  actions  at  law  every  presumption  is  in  fa- 
vor of  the  decision  below  and  error  must  be  made  to  affirmatively  appear,^*  in  equity 
a  complainant  to  whom  relief  is  granted  must  preserve  in  the  record  the  evidence 
on  which  it  is  based  by  a  certificate  of  evidence  or  by  recitals  in  the  decree.^^ 

(§9)  B.  What  is  part  of  record  proper;  necessity  of  secondary  record.^^ — 
The  oiRce  of  the  bill  of  exceptions  or  other  secondary  record  is  to  malce  of  record 
that  which  is  not  part  of  the  record  proper,  and  it  is  necessary  except  to  review  er- 
tors  apparent  on  the  face  of  the  judgment  roll.^'^  The  record  proper  consists  of  the 
summons,  pleadings,  and  judgment,^^  and  orders  made  with  reference  to  the  record. 
Proposed  pleadings  and  amendments  which  have  never  become  pleadings  in  the 
action  are  no  part  of  the  record.*^  Other  proceedings  had  below,  in  order  to  be 
reviewed,  must  be  brought  into  the  record  by  a  bill  of  exceptions,""  journal  entry, 
or  equivalent  proceedings.     In  chancery  cases  and  some  special  statutory  proceed- 


will  suffice  to  show  that  It  was  signed  In 
time.  Dewez  v.  Orleans  R.  Co.  [La.]  39  So. 
433. 

83.  See  post,  §  9  C  1. 

84.  See  post,  §   9  D. 

85.  In  Chancery  Appeals  rulings  on  evi- 
dence must  appear  by  the  decree.  Sellers  v. 
Farmer  [Ala.]  41  So.  291.  A  certificate  of 
evidence  necessary  to  sustain  the  decree  will 
not  be  stricken  though  no  questions  requir- 
ing the  consideration  of  evidence  are  in- 
volved and  though  it  was  not  filed  in  time 
to  allow  consideration  of  such  questions. 
Berger  v.  Neville,  117  111.  App.  72.  On  appeal 
in  an  equity  case,  the  trial  being  largely  de 
novo,  the  court  cannot  affirm  a  decree  in  fa- 
vor of  plaintiff  in  the  absence  of  tlie  bill  and 
the  evidence  from  the  record,  the  answer  ad- 
mitting the  indebtedness  but  not  the  amount, 
and  the  execution  of  a  trust  deed  but  not 
identifying  the  land  covered.  Hearst  v. 
Proffit   [Tenn.]   91  S.  W.  207. 

86.  See  5  C.   L.    163. 

87.  Errors  apparent  on  the  face  of  the  rec- 
ord can  be  reviewed  without  a  bill  of  excep- 
tions. Roden  v.  Helm,  192  Mo.  S.  71,  90  S.  W. 
798;;  Olsen  v.  Birch  &  Co.  [Cal.  App.]  81  P. 
G56;;  Roberts  v.  Heinsohn,  123  Ga.  685,  51  S. 
E.  589;  Stansell  v.  Merchants'  &  Farmers' 
Bank,  123  Ga.  278,  51  S.  B.  321;  City  of  Chi- 
cago V.  Mecartney,  216  111.  377,  75  N.  E.  117; 
City  of  Rockford  v.  Compton,  115  111.  App. 
406;  Standard  Fuel  Co.  v.  Garden  City  Fuel 
Co.,  117  111.  App.  259;  Commonwealth  v. 
Maysville,  etc.,  R.  Co.  [Ky.]  91  S.  W.  1139; 
Turner  v.  Burr  [Mich.]  12  Det.  Leg.  N.  346; 
104  N.  W.  379;  King  v.  Burden  [Mich.]  12  Det. 
Leg.  N.  776,  105  N.  W.  1120;  Johnson  v.  Bm- 
erick  [Neb.]  104  N.  W.  169;  People  v.  Board 
of  Education,  99  N.  Y.  S.  1;  First  Nat.  Bank  v. 
Cowles  [Wash.]  82  P.  892.  Objections  which 
do  not  arise  on  the  face  of  the  record  can- 
not be  reviewed  in  the  absence  of  a  bill  of 
exceptions.  Kalish  v.  Chicago,  219  111.  133, 
76  N.  E.  40;  Frank  v.  Chicago,  216  111.  587,  75 
N.  E.  213;  City  of  Chicago  v.  Mecartney,  216 
111.  377,  75  N.  E.  117;  Close  v.  Chicago,  217 
111.  216,  75  N.  E.  479;  Supreme  Lodge,  Knights 
&  Ladies  of  Honor  v.  Rehg,  116  111.  App.  59; 
Duker's  Adm'r  v.  Kaelin  [Ky.]  90  S.  W.  959; 
Sicher  v.  Rambousek  [Mo.]  91  S.  W.  68;  In 
re  Schmid,  98  N.  T.  S.  921.  Record  proper 
held  insufficient  to  enable  the  supreme  court 
to  determine  whether  Revisal  1905,  §  2646, 
known  as  the  Fellow  Servant  Act,  was  appli- 
cable to  the  defendant.     Tanner  v.  Hitch  [N. 


C]  53  S.  E.  287;  Hotel  Co.  v.  Merchants'  Ice 
&  Fuel  Co.  [Wash.]  84  P.  402.  Where  the 
judgment  on  its  face  shows  that  costs  and 
counsel  fees  have  been  awarded  contrary  to 
the  law  no  bill  of  exception  is  necessary  as 
question  is  presented  by  the  judgment  roll. 
White  v.  Gaffney   [Cal.  App.]   82  P.  1088. 

88.  On  appeal  from  a  judgment  without  a 
statement  or  a  bill  of  exceptions,  nothing  be- 
longs to  the  record  except  the  judgment  roll. 
Williams  v.  Boise  Basin  Min.  &  Development 
Co.  [Idaho]  81  P.  646.  On  appeal  from  a 
judgment,  the  judgment  roll  consists  of  the 
pleadings,  a  copy  of  the  verdict  of  the  jury 
or  findings  of  the  court  or  referee,  all  bills 
of  exceptions  taken  and  filed,  and  a  copy  of 
any  order  made  on  demurrer  or  relating  to 
any  change  of  parties,  and  a  copy  of  the 
judgment.  Rev.  St.  1887,  §  4456,  subd.  2.  Id. 
Where  a  complaint  w^as  amended  but  was 
not  refiled,  and  both  parties  treated  it  as  if 
it  had  been  amended  at  the  time  demurrer 
thereto  was  overruled,  the  rule  that  an 
amended  pleading  when  refiled  supersedes 
the  original  is  not  applicable,  and  hence  the 
original  complaint  is  not  expunged  from  the 
record.  Stewart  v.  Knight  &  Jillson  Co. 
[Ind.]  76  N.  E.  743.  A  memorandum  of  de- 
cision by  the  justice  who  heard  the  evidence 
reporting  his  findings  of  fact  is  a  part  of  the 
record.  See  Rev.  Laws,  c.  159,  §  23.  Cohen 
V.  Nagle  [Mass.]  76  N.  E.  276. 

89.  An  amendment  offered  to  a  petition 
and  disallowed  by  the  court  is  no  part  of  the 
record,  and  can  come  to  the  supreme  court 
only  by  being  set  out  in  the  bill  of  excep- 
tions, or  annexed  thereto  as  an  exhibit  duly 
authenticated.  Hays  v.  Clay  [Ga.]  53  S.  E. 
399.  Under  Rules  of  Practice  29,  30,  supreme 
court  (Code  1896,  pp.  1191,  1192),  the  answer 
to  the  original  bill  before  amendment  and 
also  the  answer  to  the  amended  bill  and  the 
exhibits  thereto  must  go  into  the  transcript 
unless  expunged  from  the  record  by  agree- 
ment of  the  parties.  Hutchinson  v.  Palmer 
[Ala.]   40  So.  339. 

90.  An  objection  that  no  petition  of  prop- 
erty owners  was  presented  to  the  board  of 
local  improvements  requesting  the  improve- 
ment will  not  be  considered  in  the  absence  of 
a  bill  of  exceptions.  Harrigan  v.  Jackson- 
ville, 220  111.  134,  77  N.  E.  85.  The  report  and 
findings  of  a  master  must  be  brought  into 
the  record  by  a  bill  of  exceptions.  St.  Jo- 
seph Mfg.  Co.  V.  Hubbard  [Ind.  App.]  75  N.  E. 
17.     Matters  not  appearing  of  record  and  oc- 
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ings,^^  the  record  includes  all  proceedings  and  fJes  below,  including  tlie  testimony, 
if  taken  by  deposition,  or  as  settled  if  taken  in  open  court,  and  statutes  sometimes 
provide  that  documents  filed  become  part  of  the  record.''^  Stipulations,''^  appear- 
ance,''* interlocutory  motions  and  orders  thereon,^^  bills  of  particulars,^®  agreed 
statement  of  facts,°'  depositions,  proceedings  at  the  trial,^^  motion  for  new  trial  and 
order  thereon,^"  affidavits,^  propositions  of  law,^  the  opinion  of  the  trial  court,^  and 


curring  during'  the  course  of  trial  must  be 
presented  in  tlie  bill  of  exceptions.  Finlay 
Brewing-  Co.   v.   People,   111  111.   App.   200. 

91.  By  statute,  a  bill  of  exceptions  is  nec- 
essary in  equity  cases  where  oral  testimony 
is  heard.  §§  336,  337,  Civ.  Code.  Dupoyster 
V.  Ft.  Jefferson  Imp.  Co.'s  Receiver  [Ky. ]  89 
S.  W.  509.  Under  Acts  1903,  p.  338,  c.  193,  the 
petition  and  bond  in  proceedings  for  removal 
t_o  the  Federal  court  need  not  be  broug-ht  into 
the  record  by  a  bill  of  exceptions  Southern 
R.  Co.  V.  Sittasen  [Ind.  App.]  74  N.  E.  898. 
Under  Acts  1903,  p.  339,  c.  193,  §  3,  motion  of 
appellant  in  court  below  to  dismiss  the  ap- 
peal from  the  board  of  commissioners  and 
the  ruling  of  the  court  thereon  and  the  ex- 
ceptions of  the  appellants  to  said  ruling  were 
parts  of  the  record  without  a  bill  of  excep- 
tions Good  V.  Burk  [Ind.]  77  N.  E.  lOSO. 
"SVhere  a  commission  appointed  by  the  court 
to  hear  testimony  and  make  findings  does  so 
and  fails  to  return  the  testimony  with  Its 
report  such  testimony  does  not  become  a  part 
of  the  record  under  Ballinger's  Ann.  Codes 
and  St.  §  5064,  by  being  filed  with  the  clerk 
of  the  court  by  the  attorney  of  a  party  in 
suit.  Richardson  v.  Steiner  [Wash.]  83  P. 
1027.  Such  testimony  can  be  made  a  part 
of  the  record  only  by  a  bill  of  exceptions  or 
statement   of  facts.     Id. 

92.  In  Indiana  all  papers  filed  or  offered 
to  be  filed  in  any  cause  or  proceedings  con- 
stitute a  part  of  the  record.  See  Acts  1903, 
p.  338,  c.  193,  §  3.  Findings  of  fact  by  mas- 
ter along  the  hand  of  the  report  of  evidence 
heard  by  him.  Harrah  v.  State  [Ind.  App.] 
76  N.  E.  443;  Cincinnati,  etc.,  R.  Co.  v. 
Stahtle  [Ind.  App.]  76  N.  E.  551. 

93.  Gaston  v.  Modern  Woodmen  of  Amer- 
ica,  116   111.   App.    291. 

94.  A  written  appearance  is  not  a  neces- 
sary part  of  the  common-law  record.  Long 
V.   Frank,   117   111.  App.   207. 

95.  Motions  are  not  in  the  record  on  pro- 
ceedings in  error  unless  embraced  in  a  bill. 
Harden  v.  Card  [Wyo.]  85  P.  246;  Everett  v. 
Wilson  [Colo.]  83  P.  211.  Motion  to  dismiss 
petition  for  condemnation.  Cella  v.  Chicago 
&  W.  I.  R.  Co.,  217  111.  326,  75  N.  E.  373.  Mo- 
tion to  quash  a  writ  of  attachment  and  the 
certificate  of  levy.  Everett  v.  Wilson  [Colo.] 
83  P.  211.  Motion  to  strike  pleading  and  rul- 
ing thereon.  Lindley  v.  Kemp  [Ind.  App.] 
76  N.  E.  798;  Allen  v.  Alston  [Ala]  41  So.  159; 
Swanson  v.  Groat  [Idaho]  85  P.  384.  Mills' 
Ann.  Code,  §  387,  does  not  include  a  motion 
to  set  aside  and  vacate  an  order  of  dismissal 
of  appeal  from  justice  to  county  court.  Carr 
V.  '^niloughoy  &  Co.  [Colo.]  85  P.  428.  A 
motion  to  dismiss  an  action  and  quash  at- 
tachment and  levy  does  not  come  under  §  387, 
Mills'  Ann.  Code,  and  is  not  a  part  of  the 
record  proper.  Everett  v.  "^^ilson  [Colo.]  83 
P.  211.  Motions  presented  in  the  trial  court, 
the  rulings  thereon  and  exceptions  are  not 
properly  part  of  the  record.  McCarthy  v. 
Bentley  [Okl]  83  P.  713.  An  affidavit  and 
notice    in    pursuance    of    which    a    cause    is 


placed  on  the  short  cause  calendar  have  no 
place  in  the  trnascript  of  record.  They  must 
be  presented  by  bill  of  exceptions.  Kaestner 
V.  Farmers  &  Merchants  State  Bank  of  Mar- 
ion,  112  111.  App.  158. 

96.  Forbes  Co.  v.  Leonard,  119  111.  App. 
629. 

97.  Carr  v.  Willoughby  &  Co.  [Cole]  85  P. 
428.  A  stipulation  at  the  trial  that  evidence 
set  forth  in  the  bill  of  exceptions  in  the  for- 
mer record  on  appeal  should  be  considered 
as  before  the  court  on  a  subsequent  appeal  is 
ineffectual  where  such  evidence  is  not  made 
a  part  of  the  record.  Krippendorf-Dittman 
Co.   V.   Trenoweth    [Colo.]    84  P.   805. 

98.  Practice  Act  of  July  1,  1872,  did  not 
obviate  necessity  of  preserving  in  bill  of  ex- 
ceptions objections  to  the  giving  or  refus- 
ing of  instructions.  Zipkie  v.  Chicago,  117 
111.  App.  418.  A  bill  of  exceptions  is  neces- 
sary to  preserve  remarks  of  counsel  made  in 
the  course  of  the  trial.  Ex  parte  affidavits 
win  not  do.  Finlay  Brewing  Co.  v.  People, 
111  111.  App.  200.  An  objection  in  proceed- 
ings by  a  city  to  widen  a  street  that  tlie 
question  of  public  benefits  should  not  be  sub- 
mitted to  the  jury.  Kalish  v.  Chicago,  219 
111.   133,   76   N.  E.  40. 

99.  Burns  v.  Chicago,  B.  &  Q.  R.  Co. 
[■^^yo.]  85  P.  379;  "Watkins  v.  Green  [Mo. 
4pp.]  92  S.  W.  1131.  The  notice  of  intention 
to  move  for  a  new  trial  upon  the  minutes  of 
the  court  which  is  printed  in  the  transcript, 
and  contains  many  specifications,  not  being 
contained  in  any  statement  or  bill  of  excep- 
tions constitutes  no  part  of  the  record  on  ap- 
peal.     Roberts  v.  Hall,   147  Cal.   434,   82   P.  66. 

1.  Allen  V.  Baxter  [Wash.]  85  P.  26;  Jor- 
dan V.  Jackson  [Neb.]  106  N.  W.  999;  Town 
of  Poulan  V.  Atlantic  Coast  Line  R.  Co.,  123 
Ga.  605,  51  S.  E.  657;  Anderson  v.  Anderson 
[Ga.]  52  S.  E.  161;  Wilbanks  v.  Crosno,  112 
111.  App.  503;  Builders'  Painting  &  Decorat- 
ing Co.  V.  Advisory  Board  Bldg.  Trades  of 
Chicago,  116  111.  App.  264.  Affidavit  that 
since  entry  of  decree  appealed  from  plaintiff 
had  been  removed  as  executrix  and  so  could 
not  prosecute  appeal  in  that  capacity  not 
considered.  Field  v.  Field.  117  111.  App.  307. 
Affidavits  and  documents  introduced  in  evi- 
dence on  the  hearing  before  the  trial  judge 
must  be  incorporated  In  the  bill  of  excep- 
tions seeking  to  review  his  judgment  or  at- 
tached thereto  as  exhibits,  duly  and  properly 
identified,  or  be  embraced  in  an  approved 
brief  of  evidence  and  brought  up  as  record. 
The  mere  filing  of  affidavits  and  documents 
in  the  office  of  the  clerk  of  the  court  does 
not  make  them  parts  of  the  record  in  the 
case.  Civ.  Code,  §  5528.  Anderson  v.  An- 
derson [Ga.]  52  S.  E.  161.  Affidavits  and  doc- 
uments introduced  In  evidence  on  the  hearing 
before  the  trial  judge  must  be  incorporated 
in  the  bill  of  exceptions  seeking  to  review 
his  judgment  or  attached  thereto  as  exhib- 
its, duly  and  properly  identified,  or  be  em- 
braced in  an  approved  brief  of  evidence  and 
brought    up    as    record.     The    mere    filing    ol 
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the  evidence,*  are  no  part  of  the  record  proper,  and  statutes  providing  for  the  filing 
of  the  reporters  transcript  of  the  evidence  does  not  make  it  of  record,^  nor  do  re- 
citals in  the  motion  for  new  trial  make  of  record  the  matters  recited."  Statutes 
sometimes  provide  that  instructions  may  be  made  of  record  by  order,^  but  unless  so 
authenticated  they  must  be  embodied  in  the  bill  of  exceptions.®  Statutes  providing 
for  entry  of  exceptions  of  record  do  not  dispense  with  a  secondary  record."  Recital 
in  the  record  proper  of  matters  which  are  no  part  of  such  record  are  unavailing  to 
supply  omissions  from  the  bill  of  exceptions.^*^ 


affidavits  and  documents  in  the  ofHce  of  the 
clerk  of  the  court  does  not  make  them  parts 
of  the  record  in  the  case.  Civ.  Code,  §  5528. 
Anderson  v.  Anderson   [Ga.]   52  S.   E.   161. 

2.  Propositions  of  law  are  no  part  of  the 
common-lavv^  record.  Luther  v.  Crawford, 
116  lU.  App.  351. 

3.  The  opinion  of  the  trial  judge  though 
written  in  no  part  of  the  record.  Grand  Cen- 
tral Min.  Co.  V.  Mammoth  Min.  Co.,  2  9  Utah, 
490  83  P.  648;  Tov/nsend  v.  Beatrice  Ceme- 
tery Ass'n  [C.  C.  A.]  138  F.  381;  Milella  v. 
Simpson,  47  Misc.  690,  94  N.  Y.  S.  464.  A  let- 
ter written  personally  by  the  trial  judge  to 
a  counsel  stating  the  grounds  on  whicli  he 
g-ranted  a  general  order  for  a  new  trial  con- 
stitutes no  part  of  the  record  and  cannot  be 
made  such.  Weisser  v.  Southern  Pac.  R.  Co. 
[Cal.]  83  P.  439. 

4.  Close  V.  Chicago,  217  111.  216,  75  N.  E. 
479;  Kallsh  v.  Chicago,  219  111.  133,  76  N.  E. 
40;  City  of  Jeffersonville  v.  Gray  [Ind.J  74 
N.  B.  611;  Dudley  v.  Barrett  [W.  Va.l  52  S. 
E.  100;  Lemmert  v.  Lemmert  [Md.]   63  A.  380. 

5.  A  transcript  of  the  stenographer's  notes 
filed  at  a  subsequent  term  does  not  become  a 
part  of  the  record,  and  cannot  be  used  on  ap- 
peal. Dupoyster  v.  Ft.  Jefferson  Imp.  Co.'s 
Receiver  [Ky.]  89  S.  W.  509.  Testimony  not 
incorporated  in  a  bill  of  exceptions  or  case- 
made  allowed  and  settled  by  the  judge  will 
not  be  considered  on  appeal  from  an  action 
In  disbarment,  notwithstanding  that  the 
statute  requires  the  evidence  to  be  reduced 
to  writing,  filed  and  preserved  and  all  origi- 
nal papers,  together  with  a  transcript  of  the 
docket  entries,  sent  up.  In  re  Burnette 
[Kan.]    85  P.  575. 

«.  Alleged  improper  argument.  Stagg  Co. 
V.  Brightwell  [Ky.]  92  S.  W.  8.  Remarks  of 
trial  judge  in  presence  nf  jury.  Bird  v.  Bird, 
218   111.   158,  75   N.  E.   760. 

7.  Instructions  filed  twelve  days  after  the 
v^dict,  each  instruction  being  indorsed  oy 
the  judge  "given  and  excepted  to"  did  not 
make  such  instructions  a  part  of  the  record. 
Baker  v.  Gowland  [Ind.  App.]  76  N.  E.  1027. 
An  indorsement  on  the  margin  on  an  instruc- 
tion "given  and  excepted  to,"  signed  by  the 
ludge,  does  not  present  any  question  where 
It  Is  not  shown  by  the  bill  of  exceptions  that 
either  party  took  or  reserved  exceptions  to 
i>uch  instruction.  Fletcher  v.  Kelly  [Ind. 
App.]  76  N.  E.  813.  A  written  memorandum 
of  Instructions  signed  by  counsel  stating 
that  the  appellant  excepted  to  the  refusal  to 
give  such  instructions  is  not  sufficient  com- 
pliance with  a  statute  authorizing  requested 
Instructions  to  be  included  in  the  record 
without  a  bill  of  exceptions,  by  a  memoran- 
dum in  writing  signed  by  the  judge.  Inland 
Steel  Co.  v.  Smith  [Ind.  .A.pp.]  75  N.  E  852. 
Instruction  held  not  in  the  record  under  Acts 
1903,  p.  338,  c.  193.  Baker  v.  Gowland  [Ind. 
App.]  76  N.  E.  1027.     Where  the  appellant  at 


the  close  of  the  instructions  requested  by 
him  entered  a  memorandum  showing  that  he 
excepted  to  the  refusal  to  give  such  instruc- 
tions, this  brings  tlie  instructions  refused 
and  the  instructions  given  by  the  court  into 
*he  record.  Cincinnati,  etc.,  R.  Co.  v.  Stah- 
tle  [Ind.  App.]  76  N.  E.  551.  An  objection  to 
the  consideration  of  tlie  instructions  on  thff 
ground  that  they  and  tlie  exceptions  thereto 
are  not  in  the  record  as  provided  for  by  the 
statute  of  1903  (Acts  1903,  p.  338,  c.  193),  is 
sufficiently  met  by  reference  to  the  closing 
provision  that  the  act  shall  not  be  so  con- 
strued as  to  preclude  any  matter  from  being 
made  a  part  of  the  record  by  bill  of  excep- 
tions under  the  rules  of  practice  in  force  at 
the  taking  effect  of  the  statute.  Pittsburg, 
etc.,  R.  Co.  V.  Reed   [Ind.  App.]   75  N.   E.  50. 

Acts  1903,  p.  330,  c.  193,  §  9,  providing  that 
no  provision  of  such  act  shall  be  construed 
so  as  to  preclude  any  matter  from  being 
made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions under  the  rules  of  practice  then  in 
force,  cannot  be  construed  as  abrogating  or 
modifying  the  method  previously  in  this 
statute  designated  for  taking  exceptions  to 
oral  Instructions,  and  when  such  matter  is 
preserved  in  the  record  by  a  bill  of  excep- 
tions such  bill  must  show  the  taking  of  the 
exceptions  in  tlie  manner  prescribed.  Strong 
v.  Ross   [Ind.  App.]  75  N.  E.  291. 

8.  Elrod  v.  Purlee  [Ind.]  74  N.  E.  1085; 
McKnlght-Keaton  Grocery  Co.  v.  Hudson 
[Mo.  App.]  92  S.  W.  1130;  Beery  v.  Driver 
[Ind.]  76  N.  E.  967;  Milner  Coal  &  R.  Co.  v. 
Wiggins  [Ala.]  38  So.  1010;  Kinney  v. 
Brotherhood  of  American  Yoemen  [N.  D.]  106 
N.   W.   44. 

9.  Rev.  St.  1899,  §  3742,  providing  that  ex- 
ception to  decision  entered  on  record  w^ith 
the  grounds  of  objection  thereto  may  be 
made  by  entry  of  exception  at  end  of  entry 
he  excepts  to  does  not  make  such  section  a 
substitute  for  a  bill  of  exceptions.  The  stat- 
Uve  applies  only  where  the  decision  woull 
have  been  properly  entered  of  record  had  no 
exceptions  been  taken  to  it.  Burns  v.  Chi- 
cago,  B.   &  Q.   R.  Co.    [Wyo.]   85   P.   379. 

10.  Recital  by  clerk  in  transcript  of  pro- 
ceedings relative  to  new  trial  unavailing. 
Garthwait  v.  Board  of  Education  Dist.  No. 
118,  Vermillion  County,  117  III.  App.  59.  Pa- 
pers and  proceedings  upon  which  was  based 
an  order  refusing  to  prohibit  a  party  from 
prosecuting  a  suit  for  plaintiff  mu=t  be  con- 
tained in  the  bill  of  exceptions.  They  can- 
not be  set  out  by  the  clerk  in  the  record. 
Knights  Templars  &  Masons'  Life  Indemnity 
Co.  v.  Crayton,  110  111.  App.  648.  A  refer- 
ence in  record  proper  to  motion  for  new 
trial  insufficient.  Browne  v.  Nussbaumer, 
117  111.  App.  501.  Petition  and  affidavit  for 
change  of  venue.  Wilbanks  v.  Crosno,  112 
111.  App.  503.  Recital  in  record  proper  of 
disposition  of  motion  for  new  trial  does  not 
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(§  9)  C.  Form,  requisites,  and  settlement  of  secondary  record.  1.  The  hill 
ef  exceptions}'^ — The  bill  of  exceptions  in  some  jurisdictions  embraces  all  matters 
not  part  of  the  record  proper,  while  in  others  it  is  confined  to  specific  errors,  being 
used  concurrently  with  other  forms  of  secondary  record,^-  while  in  yet  others  sep- 
arate bills  are  settled  to  each  alleged  error;  each  bill  must  in  such  case  be  in  the 
form  appropriate  to  bring  up  the  particular  error,^^  and  each  complete  in  itself. 
The  bill  of  exceptions  is  ordinaril}'-  required  to  be  embraced  in  one  document,^*  and 
should  include  all  matters  essential  to  the  question  inTolved,^°  which  were  presented 
to  the  trial  court,  and  nothing  that  was  not  so  presented.  Wliere  appellant  instead 
of  preserving  his  exceptions  in  a  separate  bill  of  exceptions  blended  it  with  the 
transcript  which  was  certified  and  attested  to  by  the  judge  and  the  clerk,  the  excep- 
tions were  nevertheless  sufficiently  preserved  to  be  considered.^®  Unnecessary  or 
immaterial  matters  shoiild  not  be  included. ^^  Papers  referred  to  therein  must  bq 
annexed  or  identified  beyond  doubt. ^^     Skeleton  bills,  that  is  bills  which  provide  for 


cure  omissions  thereof  from  bill  of  excep- 
tions. Fisher  v.  Lederer,  115  111.  App.  289. 
Exceptions  to  the  finding's  and  judgment  of 
the  court  in  trial  without  a  jury  must  be 
preserved  by  a  bill  of  the  exceptions,  and  a 
record  recital  of  such  exceptions  and  a  ino- 
tion  for  a  new  trial,  the  overruling-  thereof 
and  exceptions  to  such  ruling-,  cannot  take 
the  place  of  the  bill  of  exceptions.  Grand 
Pacific  Hotel  Co.  v.  Pinkerton,  217  111.  61,  75 
N.  B.  427,  afg.  118  111.  App.  89.  The  preser- 
vation in  the  record  of  expressions  ussed  by 
the  court  in  a  colloquy  between  the  court 
and  the  counsel  will  not  authorize  a  review 
of  the  conclusions  of  law  in  the  absence  of 
proper  proceeding's  below  to  save  the  ques- 
tion as  to  such  conclusions.  No  objection 
was  made  or  exception  taken  to  any  ruling: 
of  the  court  relative  to  the  admissibility  of 
testimony,  and  no  propositions  were  pre- 
sented to  the  court  as  provided  by  Kurd's 
Pvev.  St.  1901,  p.  132,  c.  110.  Hulbert  v.  Chi- 
cago, 217  111.  286,  75  N.  E.  486.  The  ob- 
jection to  the  allowance  of  an  amendment 
must  be  shown  in  the  bill  of  exceptions,  and 
it  is  insufficient  that  it  appears  in  the  court's 
minutes.  Southern  R.  Co.  v.  Pogrue  [Ala.]  40 
So.  565.  Under  Kirby's  Dig.  5  6224.  where 
exceptions  to  the  overruling  of  a  motion  for 
a  new  trial  appear  in  the  record  entry  of  its 
over-ruling,  they  need  not  appear  in  the  bill 
of  exceptions.  Carpenter  v.  Dressier  [Ark.] 
89   S.  W.   89. 

11.  See  5  C.  L.   166. 

12.  The  bill  of  exceptions  cannot  be  used 
to  bring  up  the  whole  testimony  for  review, 
whe'-e  there  is  a  general  verdict  by  the  court 
which  includes  or  may  include  mixed  Ques- 
tions of  law  and  fact.  Fitzgerald  v.  Bass- 
ford  [C.  C.  A.J  142  F.  134.  Where  a  bill  of 
exceptions  refers  to  the  transcript  of  the 
stenographer's  notes  for  the  evidence,  which 
transcript  is  not  filed  during  the  term,  it 
dr'es  not  become  a  part  of  *ho  record  ani  the 
bill  of  exceptions  is  insufficient.  Knecht  v. 
Louisville  Home  Tel.  Co.  [Ky.]  89  S.  W.  508. 
Under  Sayles'  Ann.  St.  1897,  art.  1362,  where 
evidence  contained  in  the  statement  of  farts 
wouH  exph^in  the  relevancy  of  eviienc^  em- 
b'-acei  in  the  bill  of  exceptions  it  is  sufR^i^nt 
for  the  bill  to  refer  to  such  evid^n  e  wi  ho  t 
settlrg  it-J7ut.  Northern  Tex.  T'-act'on  Co.  v. 
Yates  [T»x    Civ.  App.]   88  S.  W.  283 

33.  Affirmative  charge  is  reachf^d  by  ordi- 
nary bill,   not   by    "evidentiary"   bill.     Atlan- 


tic Coast  Line  R.  Co.  v.  Calhoun,  47  Fla,  132, 
36  So.   361. 

14.  Where  the  bill  of  exceptions  was  in 
two  volumes  not  atta.ched  to  the  transcript 
as  required  by  statute  and  only  one  of  which 
was  certified  to  by  the  clerk  and  there  -^--s 
no  reference  to  the  other  volum.e.  the  bill 
was  quashed.  State  v.  Paxton  [Neb.]  106  N. 
W.   16  6. 

15.  The  bill  of  exceptions  should  be  a-^gu- 
mentative  to  the  extent  of  setting  out  the 
reasons  why  the  judgment  or  rulin.g  com- 
plained of  is  alleged  to  be  erroneous.  Phil- 
ipps  v.  Collinsville  Granite  Co.,  123  Ga.  830, 
51  S.  E.  666.  W^here  the  principal  errors  as- 
signed and  argued  are  the  insufficiency  of 
the  evidence,  a  bill  of  exceptions  which  f  ils 
to  give  the  evidence  and  is  not  certified  to 
by  the  judge  will  be  struck  Hannan  Eros. 
V.  Waltenspiel,  29  Utah.  4GR,  82  P.  8"''  For 
failure  to  state  that  evidence  is  included  or 
that  there  -was  none  a  oill  will  not  be  dis- 
missed where  it  sets  out  a  motion,  a  sta  e- 
ment  in  response  thereto,  the  allowance  of 
an  amendment,  and  the  consequent  denial  of 
the  motion.  Head  v.  Marietta  Guano  Co. 
[Ga.]  53  S.  E.  676.  A  bill  of  ex'^eptions  nar- 
rating -what  -was  done  by  way  of  amendme'  t 
of  parties  on  appeal  to  superior  court  ex- 
cepting thereto  and  assigning  ertor  ther-^in 
held  to  sufficiently  assign  the  error  in  the 
bill.     Id. 

16.  Davidson   v.   Fraser    [Colo.]    84    P.    695. 

17.  An  exhibit  containing  the  opinions  cf 
college  professors  as  to  the  meani'  e-  of  a 
contract  will  be  stricken  from  the  files  on 
the  court's  own  motion.  Ch-cago  Portrait 
Co.  V.  Chicago  C'-avon  Co.  118  111.  App.  98. 
-■V  note  reciting  that  bill  of  exceptions  pre- 
sented by  plaintiff  was  objected  to  as  bei^g 
too  brief  whereupon  defendant  introduced  a 
draft  of  a  bill  of  exceptions  wliich  plaintiff 
admitted  ^vas  correct  but  objected  to  as  be- 
ing too  long,  ■which  latter  bill  was  approved 
by  the  court  will  not  be  const'-ue''  to  be  '  ill 
of  defendant  to  preclude  li'm  from  o'^1ecti'"g 
'o  its  sufficiency.  Id.  Such  a  note  may, 
however,  tend  to  show  that  no  material  evi- 
dence is  omitted  from  the  record.      Id. 

18.  An  assignment  of  erro''  for  denying  a 
•leiv  tri^l  on  the  ground  of  misconduct  of  a 
juror  and  of  newly  discovered  eviience  can- 
not be  considered  where  the  affldavUs  are 
not  contained  in  the  bill  of  exceptions  nor 
attached  thereto  nor  described  in  any  way  by 
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the  subsequent  copying  by  tlie  clerk  into  and  as  a  part  of  them  of  some  paper  or  doc- 
ument, are  allowed  in  some  states.^^  Appellant  must  see  that  record  contains  every- 
thing necessarjr  to  review,  and  its  omissions  will  be  construed  against  him,-°  the 
burden  being  upon  him  to  affirmatively  show  error,^^  but  mere  formal  defects  or 
irregularities  wliich  do  not  cloud  the  record  or  violate  a  statutory  requirement  will 
be  disregarded.^^  As  a  general  rule  deficiencies  in  matters  which  belong  to  the  bill 
of  exceptions  cannot  be  aided  by  other  parts  of  the  record.-^  An  order  that  ob- 
jections and  exceptions  need  not  be  taken  at  the  trial  does  not  dispense  with  the 
Beeessity  of  inserting  them  in  the  bill  of  exceptions  precisely  as  if  they  had  been 
so  taken.-*     The  office  of  the  bill  of  exceptions  is  not  only  to  verify  the  recitals,  but 


■which  they  can  be  identifted.  Griswol'l  v. 
Nichols  [Wfs.]  105  N.  "W.  815  Certified 
transcripts  attached  to  a  bill  of  exceptions, 
but  not  referred  to  in  or  made  a  part  of  the 
bill,  cannot  be  considered  by  a  reviewing- 
court  as  a  part  of  the  bill.  Whitman  v. 
State,  7  Ohio  C.  C.  (N.  S.)  334.  It  is  the  bet- 
ter practice  for  the  proper  identification  of 
an  exhibit  introduced  in  evidence  Tv^ith  the 
Intention  of  attachin:?  it  to  the  bill  of  ex- 
ceptions, that  the  stenographer  in  his  refer- 
ence to  it  should  add  the  words,  "and  th*' 
same  is  hereto  attached  and  niade  part  of 
the  bill  of  exceptions."  Young-  v.  ioung,  7 
Ohio  C.  C.  (N.  S.)  419.  Where  a  paper  which 
is  to  constitute  a  part  of  a  bill  of  exceptions 
is  not  incorporated  into  the  body  of  the  bill. 
It  must  be  annexed  to  it,  or  so  marked  by 
letter,  number,  or  other  means  of  identifica- 
tion mentioned  in  the  bill,  or  so  described  in 
the  bill,  as  to  leave  no  doubt,  when  found  in 
the  record,  that  it  is  the  one  referied  to  in 
the  bill  of  exceptions.  Dudley  v.  .Barrett 
[W.  Va.]  52  S.  E.  100;  Parr  v.  Currcnce  [W. 
Va.]  52  S.  E.  496.  A  document  cannot  be 
made  a  part  of  a  bill  of  exception  by  ref- 
erence This  is  the  rule  even  though  docu- 
ment be  found  in  some  other  place  in  the 
record.  And  a  fortiori  a  bill  of  exceptions 
in  another  case  cannot  be  brought  into  the 
record  by  incorporating  therein  an  abstract 
of  such  bill.  Magnolia  Metal  Co.  v.  Gale,  189 
Mass.  124,  75  N.  E.  219.  Where  an  exhibit 
has  properly  been  made  a  part  of  the  record 
by  reference,  it  may  be  incorporated  into  the 
bill  of  exceptions  by  reference;  but  when  a 
paper  has  not  thus  been  made  a  part  of  the 
record  it  cannot  be  incorporated  into  the  bill 
by  reference.  Cincinnati,  etc.,  R.  Co.  v. 
Stahtle  [Ind.  App.]  7  6  N.  E.  551.  On  appeal 
In  proceedings  by  city  to  widen  a  street  mat- 
ter contained  in  the  record  of  another  ap- 
peal cannot  be  incorporated  into  the  record 
by  mere  reference  Kalish  v.  Chicago,  219 
111.  133,  76  N.  E.  40.  A  mere  reference  to  pa- 
pers or  proceedings  without  embodying  them 
In  the  bill  of  exceptions  is  not  sufficient. 
Humbarger  v.  Humbarger  [Kan.]  83  P.  1095. 
19.  A  recital  in  a  bill  that  the  evidence 
is  "attached  hereto  and  made  a  part  of  this 
bill  of  exceptions"  is  sufficient  to  incorpor- 
ate such  evidence  into  the  bill.  Humbarger 
V.  Humbarger  [Kan.]  83  P.  1095.  A  bill  of 
exceptions,  relied  on  to  make  the  evidence  a 
part  of  the  record  in  an  action  at  law,  must 
incorporate,  to  have  annexed  to  it,  the  evi- 
dence, or  contain  a  sufficient  description  or 
other  means  of  identification  of  such  evi- 
dence. Otherwise  the  bill  Is  insufficient  to 
make  the  evidence  a  part  of  it  or  of  the 
record.  The  bill  in  this  case  was  a  skeleton 
bill    with    direction    to    insert    all    the    testi- 


mony, but  such  testimony  was  not  inserted 
in  or  annexed  to  the  bill.  W^oods  v.  King 
[W.  Va.]  53  S.  E.  605.  Affidavit  and  certifi- 
cate of  the  clerk  of  the  lower  court  relating 
to  the  time  of  transcribing  and  forwarding- 
the  record  and  the  usual  practice  in  such 
court  as  to  skeleton  bill  of  exceptions,  held 
inadmissible  to  supply  the  failure  of  the  bill 
to  incorporate  the  evidence.  Id.  The  prac- 
tice as  to  skeleton  bills  of  exceptions  as 
stated  in  Tracy's  Adm'x  v.  Carver  Coal  Co., 
57  W.  Va.  587,  50  S.  E.  825,  followed  and  ap- 
proved. Parr  v.  Currence  [W.  Va.]  52  S.  B 
496.  The  skeleton  bill  of  exceptions  relied 
on  in  this  case  for  the  purpose  of  making 
the  evidence  a  part  of  it  did  not  do  so,  and 
the  evidence  was  not  a  part  of  the  record, 
under  the  authority  of  the  cases  of  Parr  v. 
Currence  [W.  Va.]  52  S.  E.  496;  Dudley  v. 
Barrett  [W.  Va.]  52  S.  E.  100;  Tracy's  Adm'x 
V.  Carver  Coal  Co.,  57  W.  Va.  587.  50  S.  E. 
825  and  McKendree  v.  Shelton,  51  W.  Va.  516, 
41  S.  E.  909;  Coal  &  Coke  R.  Co.  v.  Joyce 
[W.  Va.]  52  S.  E.  498.  Whether  a  statement 
in  the  bill  of  exceptions  that  "evidence  upon 
a  motion  for  a  new  trial,  if  printed,  may  be 
referred  to,  to  illustrate  and  explain  the  ex- 
ceptions" sufficiently  makes  the  report  of  the 
evidence  a  part  of  the  bill  of  exceptions — 
quaere.  Neal  v.  Rendall  [Me.]  62  A.  706.  A 
skeleton  bill  not  identifying  the  evidence  to 
be  inserted  or  showing  what  was  before  the 
court  when  it  was  settled  is  insufficient. 
Schwarzcliild  &  Sulzberger  Co.  v.  Chesapeake 
&  O.  R.  Co.  [W.  Va.]  53  S.  E.  785.  Vv'here  a 
skeleton  bill  called  for  the  insertion  of  a 
document  of  a  certain  date  and  then  in- 
structed the  clerk  to  insert  one  of  another 
date,  the  error  is  not  cured  by  certificate  of 
the  clerk  that  the  document  inserted  is  the 
only  one  on  file.  Anniston  Mfg.  Co.  v.  South- 
ern R.  Co.   [Ala.]   40  So.  965. 

20.  And  matters  put  into  the  record  at  the 
instance  of  the  appellee  will  likewise  be 
construed  against  him.  A  statement  in  a  bill 
of  exceptions  at  the  instance  of  the  defend- 
ant that  coal  was  taken  from  land  under  a 
church  and  cemetery  without  injuring  them 
is  an  admission  by  him  that  it  w^as  taken 
from  the  entire  tract.  Penny  v.  Central  Coal 
&  Coke  Co.  [C.  C.  A.]  138  F.  769.  A  bill  of 
exceptions  being  a  pleading  will  be  construed 
most  strongly  against  the  appellant.  Martin 
V.  Chicago  &  M.  Elec.  R.  Co.,  220  111.  97,  77 
N.   E.  86. 

21.  See  post,   §   9  D. 

22.  Humbarger  v.  Humbarger  [Kan.]  83 
P.   1095. 

23.  See  ante,    §    9  B. 

24.  A  certificate  of  the  trial  judge  that 
exceptions  are  deemed  to  be  taken  to  his 
rulings   without  the   formality   of  exceptions 
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to  authenticate  itself,  and  to  sliow  all  facts,  including  the  signature,  within  the 
proper  time,  needed  to  give  the  reviewing  court  jurisdiction.-^  The  bill  of  excep- 
tions must,  in  some  states,  show  on  its  face  that  it  was  signed  in  due  time,^*'  while 
in  others  such  a  showing  is  deemed  an  essential  part  of  the  record  proper.-' 

Settlement,  signing,  and  filing."^ — The  bill  must  be  settled  by  the  judge  who 
tried  the  case  "^  unless  disqualified,^"  deceased,  or  retired.^^  It  must  be  presented  ^' 
during  the  term  "^  or  within  the  time  limited  by  statute  rule,  or  order,"**  or  an  ex- 


does  not  present  such  rulings  for  review  un- 
less they  are  incorporated  in  the  bill  of  ex- 
ceptions. McLennon  V.  Fenner  [S.  D.]  104 
N.   W.   218. 

25.  Under  Rev.  St.  §  5302  as  amended,  the 
signature  of  the  judge  to  a  oill  of  exceptions 
is  evidence  of  the  settling,  as  well  as  of  the 
allowing'  and  signing  of  the  bill.  Cincinnati 
Traction  Co.  v.  Stephens,  7  Ohio  C.  C.  CN.  S.) 
454.  A  bill  of  exceptions  is  not  rendered  in- 
valid by  reason  of  the  failure  of  the  trial 
judge  to  certify  that  it  was  "settled,"  where 
there  was  no  controversy  over  the  bill,  but 
it  was  allowed  as  presented.  Sullivan  v. 
Franklin  Bank,  6  Ohio  C.  C.  (N.  S.)  468.  The 
signature  of  the  judge  to  the  bill  allowing 
it  and  ordering  it  to  be  filed  as  part  of  the 
record  authenticates  all  the  statements  of 
the  bill,  both  evidence  and  exceptions.  Har- 
den V.  Card   [Wyo.]   85  P.  246. 

26.  Mistake  in  date  cured  by  recital. 
Clegg  Lumber  Co.  v.  Atlantic  &  B.  R.  Co..  123 
Ga.  603,  51  S.  E.  575.  The  question  as  to 
whether  a  bill  of  exceptions  was  presented 
in  time  must  be  determined  from  the  bill 
itself  and  not  from  affidavits  of  the  attor- 
neys. Harden  v.  Card  [Wyo.]  85  P.  246.  A 
recital  in  an  order  filing  a  bill  of  exceptions 
that  it  was  tendered  on  a  day  prior  to  the 
expiration  of  the  time  for  filing,  is  insuffi- 
cient to  show  that  the  bill  was  actually  ten- 
dered on  such  day.  Nickell  v.  Hurst  [Ky.] 
93  S.  W.  1043.  A  bill  of  exceptions  must  af- 
firmatively show  that  it  was  timely  signed. 
Kellar  v.  State  [Ala.]  40  So.  84.  A  bill  is 
settled  in  good  time  Tvhere  from  the  face 
of  the  bill  it  appears  that  successive  steps 
were  taken  immediately,  each  being  intro- 
duced by  the  word  "thereupon"  without  fur- 
ther date.  Humbarger  v.  Humbarger  [Kan.  J 
83  P.  1095.  The  clerk's  indorsement  on  a  bill 
of  exceptions  showing  date  of  filing  has  no 
other  effect  than  to  supplement  the  recital 
in  the  bill  as  to  date  of  presentation.  Har- 
den v.  Card   [Wyo.]   85  P.  246. 

27.  See  ante,    §  9  A. 

28.  See  5  C.  L.  168. 

29.  While  a  judge  cannot  properly  certify 
to  what  did  not  take  place  before  him,  he 
may  certify  to  matters  of  record  in  the  case 
before  him,  and,  therefore,  a  judge  may  cer- 
tify that  a  bill  of  exceptions  pendente  lite 
was  certified,  filed,  and  appears  of  record  in 
the  case,  though  the  ruling  complained  of  by 
the  exceptions  pendente  lite  may  have  been 
made  by  another  judge  than  himself.  Hall 
County  V.  Gilmer,  123  Ga.  173,  51  S.  E.  307. 
The  trial  judge  alone  can  certify  to  proofs, 
rulings,  and  exceptions.  Knights  Templars 
&  Masons'  Life  Indemnity  Co.  v.  Crayton,  110 
111.  App.  64S.  The  bill  of  exceptions  must  be 
signed  by  the  trial  judge.  That  trial  judge 
was  sick  held  not  sufficient  to  authorize 
signing  by  another  judge.  Supreme  Lodge, 
Knights  &  Ladies  of  Honor  v.  Rehg,  116  111. 
App.  69.  The  approval  of  the  judge  of  a 
statement  of  facts  and  bill  of  exceptions  can- 


not   oe    delegated.     Gray    v.    Frontroy    [Tex. 
Civ.  App.]    89  S.  W.   1090. 

30.  A  judge  who  was  formerly  of  counsel 
in  a  case  is  not,  under  Rev.  St.  1899,  §  1602, 
qualified  to  sit  in  the  case  for  the  purpose 
of  settling  a  bill  of  exceptions,  without  con- 
sent of  the  parties.  State  v.  Bradley  [Mo. J 
92  S.  W.   464. 

31.  Under  Rev.  Laws,  c,  173,  §  108,  where 
the  judge  who  tried  the  case  is  dead,  a  bill 
of  exceptions  may  be  signed  by  another 
judge.  Neyburyport  Inst,  for  Sav.  v.  Coffin, 
189  Mass.  74,  75  N.  E.  81.  Acts  1902,  p.  44. 
No.  35,  providing  that  in  case  of  the  death 
of  a  judge  of  the  supreme  court  any  judge  of 
that  court  may  allow  or  amend  exceptions  in 
a  case  tried  by  such  deceased  judge,  applied 
to  a  cause  pending  at  the  time  it  took  effect, 
and  a  party  to  such  cause  was  not  entitled 
to  a  new  trial  because  of  the  death  of  the 
trial  judge.  Johnson  v.  Smith  [Vt.]  62  A.  9. 
While  in  some  states  a  judge  cannot  settle  a 
bill  of  exceptions  after  his  term  has  expired, 
the  weight  of  authority  and  better  reason- 
ing favors  such  a  power.  Larkin  v.  Saltair 
Beach  Co.  [Utah]  83  P.  686.  The  provision 
whereby  a  judge  is  empowered  to  settle  a 
bill  of  exceptions  after  his  term  has  expired 
is  within  the  proper  legislative  authority  of 
the   legislature  and  such  a  bill  is  valid.     Id. 

32.  Presentation  was  sufficient  to  author- 
ize signing  and  sealing  after  the  period  lim- 
ited for  presentation  though  at  the  time  of 
presentation  the  judge  immediately  surren- 
dered the  bill  to  opposing  counsel  who  re- 
tained it  until  the  time  of  signing.  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  King,  117  111. 
App.  556. 

33.  A  bill  of  exceptions  to  the  overruling 
of  a  motion  to  dismiss  a  petition  for  con- 
demnation which  was  filed  at  a  term  sub- 
sequent to  the  tarm  in  which  such  motion 
was  overruled,  without  leave  for  time  for 
settling  the  bill  of  exceptions,  will  be  ex- 
punged. Cella  V.  Chicago  &  W.  I.  R.  Co.,  217 
111.  326,  75  N.  E.  373.  A  bill  of  exceptions 
signed  by  the  court  after  the  adjournment  of 
the  court  where  the  time  has  not  been  ex- 
tended by  order  or  agreement  will  not  be 
considered.  Browning  v.  Daniels  [Ala.]  39 
So.  571.  A  bill  of  exceptions  signed  after 
the  expiration  of  the  term  and  without  an 
order  or  agreement  extending  the  time,  can- 
not be  considered.  Meyer  v.  Alverson  [Ala.] 
39  So.    984. 

34.  In  computing  the  time  the  usual  mode 
of  computation,  excluding  the  first  and  in- 
cluding the  last  day.  will  be  adopted.  Lewis 
Tp.  Imp.  Co.  v.  Royer  [Ind.  App.]  76  N.  E. 
1068.  A  bill  of  exceptions  not  signed  within 
the  time  cannot  be  considered.  Cooley  v. 
U.  S  Sav.  &  Loan  Co.  [Ala.]  39  So.  515;  Gray 
v.  Frontroy  [Tex.  Civ.  App.]  89  S.  W.  1090. 
A  bill  of  exceptions  in  California  must  be 
presented  to  judge  or  clerk  for  the  judge 
within  10  days  after  service  of  proposed 
amendments    (Code   Civ.   Proc,    5    650);    how- 
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tension  of  such  time  duly  allowed  ^'  before  the  expiration  of  the  time  originally  lim- 
ited^'* and  made  of  record.^'^  Eelief  in  case  of  accident,  mistake,  or  other  excusa- 
ble neglect,  is  generally  provided.^*  A  bill  of  exceptions  will  not  be  disregarded 
although  the  motion  to  the  court  was  for  leave  to  serve  statement  while  notice  of 
intentions  to  move  for  new  trial  stated  that  it  would  be  made  on  bill  of  exceptions.^'' 
The  bill  must  be  approved  *"  as  and  for  a  bill  *^  in  such  manner  as  to  verify  it.*- 


ever,  if  service  is  by  ma.il  one  additional  day 
for  each  25  miles  is  granted  not  to  exceed  90 
flays  [§§  1012,  1013]  (Prefumo  v.  Russell 
[Cal.]  83  P.  SIO),  and  a  letter  acknowledging 
receipt  of  the  proposed  amendments  does  not 
oiiang-e  service  by  mail  into  personal  service 
so  as  to  deprive  appellant  of  the  benefit  of 
§   1013   (Id.). 

3^;.  Where  a  judge  extends  time  to  settle 
a  case-made  beyond  his  term  of  office  and 
his  successor  within  that  extension  again 
extends  it  to  a  definite  date,  providing  that 
the  trial  judg-e  shall  settle  said  bill,  a  bill  so 
settled  is  proper.  Stanton  v.  Barnes  [Kan.] 
84  P.  116.  Objections  to  the  extension  of 
time  for  settling  the  oill  of  exceptions  may 
be  v/aived  by  stipulations  based  on  such  ex- 
tension. Culver  V.  Van  Buren  Circuit  Judge 
(Mich.]  12  Det.  Leg.  N.  597,  105  N.  VI.  139. 
Time  for  settling  bill  of  exceptions  was  ex- 
tended to  Sept.  1.  The  parties  then  stipu- 
lated that  they  would  if  possible  agree  on  a 
bill  before  July  25  to  be  signed  by  the  judge 
Sept.  1,  as  of  July  29.  No  agreement  being 
made  the  bill  was  presented,  and  amended 
Sept.  1,  and  settled  as  per  order  on  Sept.  5, 
as  of  July  29,  according  to  stipulation.  Held, 
objection  to  extension  to  Sept.  1,  waived  by 
the  stipulation.  Id.  An  order  granting  an 
extension  of  time  within  which  to  serve  a 
bill  of  exceptions  based  on  certain  conditions 
must  be  fully  complied  with  to  entitle  ap- 
pellant to  said  extension.  Wilson  v.  Arnot 
[Cal.  App.]  84  P.  293.  Under  Acts  1900-01, 
pp.  830,  831,  an  order  extending  the  time  for 
filing  a  bill  of  exceptions  must  be  signed  by 
the  presiding  judge  and  not  by  the  court. 
Arnett  v.  V^'-estern  R.  Co.  [Ala.]  39  So.  775. 
An  order  made  by  the  court  instead  of  the 
judge  extending  the  time  for  signing  the 
bill  of  exceptions  is  void.  Western  Ry.  of 
Alabama  v.  Russell  [Ala]  39  So.  311.  Where 
an  order  extended  the  time  for  signing  "un- 
til the  22nd  day  of  December,"  the  time  for 
signing  expired  on  December  21st.  Heal  v. 
State  [Ala.]  40  So.  571.  A  bill  of  exceptions 
may  be  signed  during  the  next  term  suc- 
ceeding that  at  which  it  was  tried  if  within 
the  time  allowed  by  order  of  court.  Code 
1896,  p.  1200,  Practice  Rule  30  has  no  appli- 
cation. Driver  v.  King  [Ala.]  40  So.  315.  A 
bill  signed  within  the  time  allowed  by  order 
of  court  and  within  six  months  from  the 
adjournment  of  the  term  at  which  it  was 
tried  is  valid.  Code  1896,  §  620.  Id.  When 
the  time  to  file  a  bill  of  exceptions  has  been 
extended  into  a  subsequent  term,  the  court 
will  probably  retain  jurisdiction  to  sign. 
seal,  and  order  it  filed  at  any  time  within 
such  subsequent  term  even  after  the  ex- 
tended time  if  within  the  same  term.  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  King,  117  111. 
App.  556.  A  bill  of  exceptions  being  pre- 
sented in  time,  the  court  has  power  to  sign 
and  seal  the  same  at  any  time  during  that 
term.  Id.  Under  Inferior  Court  Rule  No.  30 
(Co-^c  1896,  p  1200),  a  bill  of  exceptions 
st'Evned   at  a   subsequent   term   though   within 


the  time  specified  by  the  agreement  of  the 
parties,  is  invalid.  Vines  v.  Vines  [Ala.]  40 
So.  84.  A  bill  of  exceptions  must  be  pre- 
sented for  signature  and  seal  during  term 
at  which  the  cause  is  disposed  of.  or  within 
such  future  time  as  shall  be  limited  by  the 
court  by  an  order  entered  during  that  tern--. 
Pieser  v.  Minkota  Milling  Co.  [111.]  78  N.  E. 
20. 

A  probate  court  as  a  court  of  record  has 
authority  to  settle  and  sign  a  bill  of  excep- 
tions and  extending  the  time  for  so  doing 
beyond  its  term  under  L.  1901,  p.  502,  c.  275, 
§  1;  Gen.  St.  1901,  §  4753.  Humbarger  v. 
Humbarger  [Kan.]    83  P.   1095. 

36.  Extension  of  time  to  settle  must  be 
granted  before  expiration  of  time  originally 
allowed.  Burns  v.  Gibbs  [Ala.]  41  So.  303; 
Sandstrom  v.  Smith  [Idaho]  84  P.  1060;  Wil- 
son V.  Arnot  [Cal.  App.]  84  P.  293;  Butter  v. 
Lamson,  29  Utah,  439,  82  P.  473;  Henderson 
V.  Roy  [Ala.]  40  So.  59;  Hack  v.  Nason 
]Mass.]  76  N.  E.  906;  Jordan  v.  Simmons 
[Ala.]  39  So.  670;  Dothan  Nat.  Bank  v.  Wig- 
gins [Ala.]  40  So.  967;  Pieser  v.  Minkota 
Milling  Co.    [111.]   78  N.  E.   20. 

37.  An  order  extending  the  time  for  sign- 
ing a  bill  of  exceptions  must  be  entered  on 
record  or  a  minute  made  within  the  time  for 
signing.  Cooley  v.  U.  S.  Sav.  &  Loan  Co. 
[Ala.]  39  So.  515.  A  statement  by  the  trial 
judge  that  an  order  extending  the  time  for 
signing  was  made  but  through  error  was 
not  entered  of  record  until  after  the  expira- 
tion of  the  time  does  not  relieve  the  appel- 
lant.    Id. 

38.  If  the  party  who  prepares  and  tenders 
the  bill  of  exceptions  is  not  at  fault,  delay 
that  is  occasioned  by  his  adversary  or  by  the 
act  of  the  judge  may  be  excused.  Franklin 
County  V.  Furry  [C.  C.  A.]  144  F.  663. 
Where  appellant  had  an  adequate  remedy  un- 
der Rev.  St.  1889,  §  1679,  to  procure  an  ex- 
tension of  time  for  settling  a  bill  of  excep- 
tions, the  judge  being  disqualified,  by  caus- 
ing election  of  a  special  judge,  which  he 
fa,iled  to  make  use  of,  mandamus  to  compel 
the  disqualified  judge  to  extend  time  for  set- 
tling bill  will  be  denied.  State  v.  Bradley 
[Mo.]  92  S.  W.  464.  Under  Code  Civ.  Proc. 
§  473,  it  is  within  power  of  trial  court  to 
relieve  a  party  from  default  in  serving  and 
filing  a  bill  of  exceptions  upon  a  sufficient 
showing  of  mistake,  inadvertence,  or  excusa- 
ble neglect.  Sauer  v.  Eagle  Brewing  Co. 
[Cal.  App.]  84  P.  425.  Such  an  order  will  be 
interfered  with  only  on  showing  of  gross 
abuse   of  discretion.     Id. 

39.  Sauer  v.  Eagle  Brewing  Co.  [Cal. 
App.]   84  P.   425. 

40.  A  bill  of  exceptions  though  filed  does 
not  become  a  part  of  the  record  If  not  signed 
by  the  judge.  Everett  v.  Butler,  192  Mo.  5R4, 
•^1  S.  W.  890.  A  supplemental  bill  or  excep- 
tions cannot  be  considered  on  appeal  where 
it  was  not  signed  or  approved  by  the  judge. 
Flint  V.  Illinois  Cent.  R.  Co.  [Ky.]  85  S.  W^. 
1055.     Where  the  judge  actually  signs  a  bill 
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Approval  must  be  the  judge,  as  such,  within  the  time  allowed  by  law,*'''  and  the  ap- 
proved bill  must  be  filed  ■**  in  the  court  below  after  signature,'*^  within  the  time  al- 
lowed by  law  ;*^  and  in  some  jurisdictions  it  is  required  to  be  served  on  the  adverse 
party.*'^     It  is  generally  held  that  if  the  bill  is  presented  in  time,  delay  of  the  court 


of  exception  but  through  inadvertence  signs 
below  the  attorney's  signature  while  the 
space  for  signature  was  above  does  not  in- 
validate the  bill.  Fleisher  v.  Hinde  [Mo. 
App.]  93  S.  W.  1126.  In  Georgia  a  bill  of  ex- 
ceptions may  be  settled  and  signed  pendente 
lite,  and  in  sucli  case  it  is  not  necessary  that 
the  bill  of  exceptions  on  final  v/rit  of  error 
be  certified  by  the  judge.  Hall  County  v. 
Gilmer,  123  Ga.  173,  51  S.  E.  307.  An  excep- 
tion not  authenticated  by  the  signature  of 
the  trial  judge  cannot  be  considered.  Jones 
v.  State  [Md.j  61  A.  222.  The  failure  of  the 
trial  judge  to  sign  a  bill  of  exceptions  at  the 
end  thereof  does  not  render  the  bill  invalid, 
where  the  cover  which  is  attached  to  the  bill 
shows  the  time  it  was  received  and  other 
matters,  and  there  is  a  statement  in  the  bill 
as  to  the  time  it  was  received  and  allowed, 
which  is  signed  by  the  judge.  City  of  Nor- 
walk  v.  Jacobs,  7  Ohio  C.  C.   (N.  S.)   229. 

41.  Where  the  transcript  of  the  evidence 
was  not  signed  bj''  the  judge  as  and  for  a  bill 
of  exceptions  and  there  was  nothing  to  iden- 
tify such  transcript  as  a  bill  of  exceptions, 
the  appellate  court  could  not  consider  the 
suTiriency  of  the  evidence.  Adams  v.  Pitts- 
burgh, etc..  R.  Co.  [Ind.]  74  N.  E.  991.  Al- 
though a  document  is  set  forth  in  the  tran- 
script as  "Statement  of  the  Case"  it  may 
also  be  treated  as  a  bill  of  exceptions.  Pease 
V.  Fink  [Cal.  App.]   85  P.   657. 

42.  A  certification  which  Joes  not  verify 
the  truth  of  the  bill  is  insufficient.  Ander- 
son v.  Winer  [Fla.]  39  So.  31.  Where  on  ap- 
plication to  settle  a  oill  of  exceptions  there 
Is  a  dispute  as  to  occurrences  at  the  trial, 
the  trial  juige  must  decide  it  and  certify  the 
bill  according  to  his  decision  and  a  certifi- 
cate leaving  to  the  appellate  court  the  set- 
tlement of  such  disputes  is  insufficient.  Id. 
Findings  of  trial  court  conclusive  on  con- 
flicting evidence  as  to  settlement.  Glassell 
V.  Glassell.  147  Cal.  510,  82  P.  42.  The  word 
"allowed"  is  not  essential  in  the  allowing  of 
a  bill  of  exceptions  and  it  may  be  supplied 
by  e  luivalents.  Harden  v.  Card  [Wyo.]  85 
P.  246. 

43.  Butter  V.  Lamson,  29  Utah,  439,  82  P. 
473.  Under  Code  Civ.  Proc.  §  650.  bill  of 
exceptions  in  election  contests  must  be  set- 
tled within  10  days  after  entry  of  judgment 
and  motion  therefor  and  such  a  case  does 
not  come  within  §  649.  McCarty  v.  Wilson 
[Cal.  App.]  83  P.  170  If  the  appellant  tend- 
ers a  complete  bill  of  exceptions  within  the 
time  allowed,  the  court  may  sign  it  at  a 
S'ubPequent  term.  Proctor  Coal  Co.  v. 
Strunk  [Ky.]  89  S.  W  145.  If  appellant 
timely  p'-e'^ents  a  complete  bill  of  excep- 
tions, the  rourt  may  correct  it  before  sign- 
ing th^usrh  he  signs  at  a  subsequent  term 
Id.  Where  the  statute  requires  the  state- 
ment of  facts  and  bill  of  exceptions  to  be 
approved  by  the  judge,  such  approval  is  es- 
sential. Gray  v.  Frontroy  [Tex.  Civ.  App] 
89  S.  W.  1090.  Under  Code  1904.  §  3385.  the 
trial  ju^erp  may  sign  the  bill  of  exceptions 
at  any  time  during  the  term  at  which  the 
opinion  of  the  court  Is  anrounced.  or  within 
thirty    days    after    such    term    expires,    pro- 


vided another  term  does  not  occur  before 
the  expiration  of  such  thirty  days,  in  which 
case  the  bill  must  oe  signed  before  the  be- 
ginning of  such  term.  Hoover  v.  Saunders 
[Va.]   52   S.   E.    657. 

44.  Bill  of  exceptions  not  filed  below  nor 
autlienticated  by  certificate  of  the  clerk 
cannot  be  considered.  Duncan  v.  State 
[Neb.]  106  N.  W.  1014.  A  bill  of  exceptions 
has  no  validity  and  is  no  part  of  the  record 
in  the  absence  of  an  order  of  the  court  filing 
it  and  making  it  a  part  of  tlie  record. 
Holmes  V.  Robertson  County  Ct.  [Ky.]  89  S. 
W.  106.  A  bill  of  exceptions  must  be  filed 
by  an  order  of  the  court  entered  in  its  or- 
der book;  a  certificate  of  the  judge  ap- 
pended to  the  bill  does  not  make  it  a  part 
of  the  record.  Proctor  Coal  Co.  v.  Strunk 
[Ky.]  89  S.  W.  145.  An  entry  in  the  clerk's 
minute  book  reciting  that  the  bill  of  excep- 
tions was  filed  and  made  a  part  of  the  rec- 
ord is  a  sufficient  record  of  the  filing  and 
allowance  until  the  formal  record  is  made 
up.  Fleisher  v.  Hinde  [Mo.  App.]  93  S.  W. 
1126.  It  is  necessary  that  a  bill  should  be 
filed  after  allowance  and  signing.  Harden 
V.  Card  [Wyo.]  85  P.  246.  Where  it  is  ap- 
parent that  a  bill  of  exceptions  was  left 
with  the  clerk  of  court  for  filing  his  fail- 
ure to  indorse  it  as  filed  cannot  invalidate  it. 
Id. 

45.  The  filing  before  allowance  is  Insuf- 
ficient.     Harden  v.  Card   [Wyo.]   85  P.   246. 

46.  Plesse  V.  Queen  Ins.  Co.,  115  Mo.  App. 
89,  90  S.  W.  1165;  School  Dist.  No.  1,  Tp.  24. 
R.  4  V.  Boyle.  113  Mo.  App.  340,  88  S.  W. 
136;  Henry  v.  Beal  &  D.  Dry  Goods  Co. 
[Ark.]  88  S.  W.  987.  Bill  must  be  filed  below 
within  15  days  after  judge's  certificate. 
Swnfford    v    Swafford    [Ga.]    53  S.    E.   959. 

47.  Sending  to  the  adverse  party  by  mail 
a  copy  of  tlie  bill  of  exceptions  without  any 
signature  of  counsel,  without  any  accom- 
panying letter,  and  without  any  memoran- 
dum o6  statement  as  to  the  filing  thereof, 
is  not  a  sufficient  notice  under  Rev.  Laws, 
c.  173,  §  106,  and  Superior  Ct.  Rules  29,  47. 
Broomfield  v.  Sheehan  [Mass.]  77  N.  E.  525. 
Where  several  causes  were  consolidated  by 
an  order  of  the  court,  service  of  notice  of 
the  filing  of  exceptions  upon  an  attorney  of 
record  of  one  of  the  petitioners,  who  ap- 
peared in  court  and  tried  the  case  for  all 
of  the  petitioners,  was  sufficient  service  on 
all  of  the  petitioners.  Pierson  v.  Boston  El. 
R.  Co.  [Mass.  [  77  N.  E.  769.  Where  pend- 
ing a  suit  against  an  executor  the  defendant 
'lied,  whereupon  the  court  refused  the  plaint- 
iff's motion  to  make  residuary  legatees 
parties,  and  at  the  Instance  of  such  legatees 
and  pursuant  to  an  order  previously  passed 
dismissed  the  plaintiff's  petition  for  failure 
to  bring  in  a  certain  party,  and  the  plantiff 
thereupon  sued  out  a  writ  of  error  except- 
ing to  such  ruling,  an  acknowledgment  of 
service  of  the  bill  of  exceptions  by  one  of 
the  counsel  who  moved  for  the  dismissal, 
as  attorney  for  the  estate,  was  held  Insuffi- 
cient. Searcy  v.  Walker  [Ga.]  53  S.  E.  606. 
The  return  of  service  of  a  bill  of  exceptions 
must    be    entered    upon    or    annexed    to    the 
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will  not  prejudice  appellant,*^'*  and  the  judge  may  make  amendments  after  expira- 
tion of  the  time  to  present/^  but  a  motion  to  settle  must  be  brought  on  with  due 
diligence.^"  If  counsel  makes  no  objection  to  a  bill  except  that  it  was  not  prepared 
by  the  official  reporter,  the  judge  is  authorized  to  sign  and  seal  it  as  correct.^^ 
The  duty  of  the  trial  court  to  approve  a  truthful  bill  presented  in  time  will  be  en- 
forced by  mandamus;^-  but  an  appellate  court  will  not,  on  mandamus,  overrule  the 
statement  of  the  trial  judge  as  to  what  were  the  facts.^^  In  some  states  provision 
is  made  for  authentication  by  affidavit  of  bystanders  if  the  judge  refuses  to  sign.^* 
A  bill  duly  settled  is  a  record  and  can  only  be  corrected  as  such,^^  and  this  ride  is 
applicable  to  the  certificate  to  the  bill.^® 


original  bill  of  exceptions,  and  where  such  a 
return  is  made  upon  a  separate  paper,  which 
is  not  annexed  to  the  bill  of  exceptions 
prior  to  the  time  that  it  is  transmitted  to 
the  clerk  of  the  supreme  court,  the  judge 
of  the  trial  court,  while  the  case  Is  pending 
in  the  supreme  court,  has  no  authority  to 
pass  an  order  declaring  such  entry  of  serv- 
ice to  be  a  part  of  the  record  in  the  case  and 
ordering  the  same  to  be  transmitted  to  the 
clerk  of  the  supreme  court.  Kahn  v.  Hol- 
lis  [Ga.]  53  S.  E.  95.  Where  the  service  is 
made  by  an  officer,  and  the  return  shows 
personal  service,  it  will  be  presumed,  in  the 
absence  of  anything  in  the  record  to  the 
contrary,  that  the  person  on  whom  the  serv- 
ice was  made  lived  in  the  county  over  which 
the  jurisdiction  of  the  offlcer  extended. 
Jones  V.  MeCrary,  123  Ga.  282,  51  S.  E.  349. 
Where  the  only  evidence  of  service  of  the 
bill  of  exceptions  is  an  entry  of  an  officer 
to  the  effect  that  he  had  left  a  copy  of  the 
same  at  the  most  notorious  place  of  abode 
of  a  named  officer  of  the  corporation  which 
was  the  defendant  in  error,  the  writ  of  er- 
ror must  be  dismissed  for  insufficient  serv- 
ice of  the  bill  of  exceptions.  Anderson  v. 
Albany  &  N.  R.  Co.,  123  Ga.  318,  51  S.  E.  342. 
Where  devisees  appear  and  defend  on  a  pe- 
tition for  partial  distribution  of  an  estate, 
they  are  such  adverse  parties  as  to  be  en- 
titled to  be  served  with  a  copy  of  the  bill 
of  exceptions.  In  re  Young's  Estate  [Cal.] 
85  P.  145.  Under  Code  Civ.  Proc.  §  650,  a 
bill  of  exceptions  must  w^ithin  ten  days 
after  notice  of  entry  of  judgment  be*  served 
upon  the  adverse  party,  which  under  §  940 
means  every  party  in  interest.  In  re 
Toung's  Estate  [Cal.]  85  P.  145.  A  failure 
to  serve  some  of  tlie  necessary  parties  with 
the  bill  of  exceptions  does  not  require  or 
authorize  trial  court  to  refuse  to  settle  the 
bill  at  all  (Id.),  nor  does  it  affect  the  juris- 
diction  of   appellate  court    (Id.). 

48.  The  fact  that  a  bill  was  not  signed 
until  after  the  time  allowed  for  presenta- 
tion, •will  not  defeat  a  bill  timely  and  prop- 
erly presented.  Harden  v.  Card  [Wyo.]  85 
P.    246. 

40.  Harden  v.  Card  [Wyo.]  85  P.  246. 
The  appellate  court  cannot  say  that  a  bill 
was  not  properly  presented  to  the  trial 
court  where  the  certificate  states  that  at 
the  time  of  presentation  being  the  statutory 
limit,  little  more  than  one-half  of  the  evi- 
dence and  exceptions  had  been  transcribed, 
which  the  court  thereafter  permitted  to  be 
corrected  and  amended  by  the  incorporation 
therein  of  all  the  evidence  and  exceptions. 
Id.  The  judge's  denial  of  the  correctness  of 
the  statement  recited  in  the  bill  of  excep- 
tions and   refusal   to   sign   it  because   record 


did  not  show  that  appellant  had  taken  ex- 
ceptions is  a  sufficient  correction  thereof 
under  Burns'  Ann.  St.  1901,  §  641,  requir- 
ing a  judge  to  correct  a  bill  of  exceptions 
presented  for  his  signature.  Indianapolis 
Traction  &  Terminal  Co.  v.  Grey  [Ind.  App.] 
77  N.  E.   1131. 

50.  Motion  to  settle  bill  may  be  regarded 
as  abandoned  when  allowed  to  rest  for  so 
long  a  time  that  court  could  not  entertain 
it.  Moultrie  v.  Tarpio,  147  Cal.  376,  81  P. 
1112. 

51.  People  v.  Chetlain,  219  111.  248,  76  N. 
E.   364. 

53.  Where  the  trial  judge  refuses  to  al- 
low exceptions  actually  taken,  or  in  the 
form  proposed,  or  in  the  form  appearing  in 
the  reporter's  minutes,  on  petition  to  the 
supreme  couft  under  Code  Civ.  Proc.  §  652, 
a  bill  of  exceptions  setting  out  the  pro- 
ceedings as  they  appear  in  the  reporter's 
notes  will  be  allowed.  In  re  Dolbeer's  Es- 
tate, 147  Cal.  569,  82  P.  192.  Any  improper 
or  unauthorized  refusal  to  settle  or  certify  a 
bill  of  exceptions  can  be  corrected  by  a  writ 
of  mandate.  Miller  v.  Central  Ins.  Co.  [Cal. 
App.]  83  P.  289.  Mandamus  is  the  proper 
remedy  where  the  judge  has  refused  to  sign 
the  bill  without  examining  the  evidence 
stated  therein  on  the  ground  that  the  tran- 
scrip  of  the  evidence  was  not  prepared  by 
the  official  stenographer.  People  v.  Chet- 
lain, 219  111.  248,  76  N.  E.  364.  If  an  excep- 
tion has  actually  been  taken  and  the  trial 
judge  refuses  to  allow  it,  under  Code  Civ. 
Proc.  §  652,  the  aggrieved  party  may  apply 
to  the  supreme  court  and  have  it  allowed 
whereby  it  becomes  a  separate  and  inde- 
pendent bill  of  exceptions.  In  re  Dolbeer's 
Estate,   147    Cal.    359,    81   P.    1098. 

53.  An  answer  by  a  judge  in  mandamus 
to  compel  him  to  sign  a  bill  of  exceptions, 
which  merely  states  that  the  bill  presented 
was  not  a  true  bill,  and  does  not  show  a 
wilMngness  and  effort  on  the  part  of  the 
judge  to  perfect  the  bill,  is  insufficient. 
State    V.    Fiedler,    3    Ohio    N.    P.    (N.    S.)    283. 

54.  An  exception  attested  by  bystanders 
not  filed  until  six  days  after  the  correction 
of  an  exception  by  the  judge  cannot  be  con- 
sidered Civ.  Code,  §  337,  subsec.  3.  Asher 
V.  Brashear   [Ky.]   90  S.  W.  1060. 

55.  A  bill  of  exceptions  is  settled  at  the 
time  the  judge  determines  what  shall  go 
into  it,  not  at  the  time  of  certification.  A 
bill  of  exceptions  when  settled  is  part  of 
the  record  and  cannot  be  amended  after  the 
Lci  111  unless  ihei  e  is  matier  of  record  to 
amend  by.  Callahan  v.  Houck  &  Co.  [Wyo.] 
83  P.  372.  After  settlement  the  only  duty 
of  the  court  and  only  right  of  the  parties 
is   to    see    that    the   engrossed    statement    or 
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(§  9C)  2.  The  settled  case  or  statement  of  fads.^'' — The  case  must  be  settled 
and  approved,  unless  a  statute  provides  for  an  agreed  case,  by  the  judge  who  tried 
the  case,'^^  within  the  district,^**  within  the  time  limited  by  law,^"  rule,  or  stipula- 
tion of  parties,  or  an  extension  thereof  duly  granted.®^  An  objection  that  the  state- 
ment has  not  been  presented  to  the  judge  in  time  must  be  urged  at  the  time  of  actual 


bin  of  exceptions  shall  incorporate  all  that 
the  court  intended  it  to  at  the  time  of  set- 
tlement. Ryer  v.  Rio  Land  &  Improvement 
Co.,  147  Cal.  462,  82  P.  62.  A  party  may  be 
allowed  to  amend  his  bill  of  exceptions  to 
state  more  accurately  an  exception  stated 
by  him  in  his  bill  within  the  time  allowed 
for  filing'  a  bill,  but  not  to  add  an  exception 
not  originally  stated  in  the  bill  of  excep- 
tions. Currier  v.  Williams,  1S9  Mass.  214, 
75  N.  E.  618.  In  California  when  a  bill  of 
exceptions  has  been  settled  by  the  trial 
judge,  the  bill  so  settled  is  complete  and 
unchangeable  as  to  every  exception  tlierein 
contained.  In  re  Dolbeer's  Estate,  147  Cal. 
359,  81  P.  1098.  Where  the  record  shows 
that  tlie  proper  exceptions  were  taken  but 
through  clerical  error  fail  to  appear  in  the 
bill  of  exceptions,  the  appellate  court  w^ill 
permit  appellant  to  amend  the  bill.  Car- 
penter  V.    Dressier    [Ark.]    89    S.    T\^    89. 

56.  Callahan  v.  Houck  &  Co.  [Wyo.]  83 
P.    372. 

57.  See  5  C.  L.  171. 

58.  City  of  Enid  v.  "Wigger  [Okl.]  85  P. 
697;  Newburyport  Inst,  for  Sav.  v.  Coffin,  189 
Mass.  74,  75  N.  E.  81.  Where  counsel  for 
plaintiff  in  error  attaches  to  a  case-made 
after  the  same  has  been  settled  and  signed 
by  the  court,  a  certificate  of  the  clerk  that 
the  copies  of  documents  therein  contained 
from  his  office  are  true  and  correct,  such  a 
certificate  is  not  a  part  of  the  case  made  nor 
an  amendment  thereto,  and  can  have  no  of- 
fice with  reference  thereto  unless  such  case- 
made  should  at  some  time  be  used  as  a 
transcript.  Soutiiern  Pine  Lumber  Co.  v. 
Ward  [Okl.]  85  P.  459.  Where  a  visiting 
judge  tried  case  in  one  county.  Do^vns 
Farmers'  Warehouse  Ass'n  v.  Pioneer  Mut. 
Ins.  Ass'n  [Wash.]  83  P.  423.  Certificate  of 
counsel  and  stenographer  that  case-made 
contains  all  the  evidence  is  not  sufficient. 
Sawyer  &  A.  Lumber  Co.  v.  Champlin  Lum- 
ber Co.  [Okl.]  84  P.  1093.  Case-made  should 
be  certified  by  judge,  not  by  clerk.  Wil- 
liamson V.  Williamson  [Okl.]  83  P.  718.  The 
trial  judge  may,  in  his  absence,  authorize 
another  judge  to  extend  the  time  for  pre- 
paring a  statement  of  facts.  Twaddle  v. 
Winters    [Nev.J    85   P.   280. 

59.  A  case  settled  and  signed  by  the 
judge  out  of  the  district  where  it  was  tried 
but  within  the  territory  and  within  a  dis- 
trict where  he  then  is  exercising  judicial 
powers  is  properly  signed  and  settled.  City 
of  Enid  V.  Wigger  [Okl.]  85  P.  697.  A  case 
need  not  tse  settled  and  signed  in  the  district 
where    it    was    tried.     Id. 

60.  Franz-Milton  Co.  v.  Hall  [N.  J.  Law] 
62  A.  269.  In  Washington  no  time  is  fixed 
by  statute  within  which  a  proposed  state- 
ment of  facts  must  be  settled  and  certified 
or  notice  of  settlement  served.  2  Ballinger's 
Ann.  Codes  &  St.  §  5058.  Floding  v.  Den- 
holm  [Wash.]  82  P.  738.  The  burden  is 
upon  the  appellant  to  perfect  his  statement 
of  facts  within  a  reasonable  time;  or  he 
will  be  presumed  to  have  abandoned  his  ap- 


peal. Id.  The  court  had  jurisdiction  to 
consider  an  equity  appeal  on  the  merits  as 
against  an  objection  that  the  case  was  not 
settled  within  four  months  from  the  entry 
of  decree  where  the  record  did  not  show  the 
date  of  "entry"  out  that  the  decree  "was 
granted"  Sep.  18,  1903,  case  settled  as  of 
Jan.  18,  1904,  and  the  date  of  the  certificate 
was  Feb.  1,  1904.  Wheeler  v.  Lasch  [Mich.] 
12  Det.  Leg.  N.  987.  106  N.  W.  689.  Laws 
1905,  p.  536,  c.  320,  §  4,  is  prospective  and 
not  retrospective  in  its  operation  and  con- 
ferred no  power  upon  a  trial  judge  who  had, 
prior  to  the  passage  of  the  act,  lost  juris- 
diction, to  settle  a  case-made.  Walton  v. 
Woodward  [Kan.]  84  P.  1028.  A  case-made 
settled  after  the  lower  court  lost  jurisdic- 
tion will  not  enable  the  court  of  review  to 
take  cognizance  of  the  case.  Naylor  v. 
Berry  [Kan.]  81  P.  473.  Where  judgment 
was  entered  on  the  16th  day  of  March,  1903, 
and  a  motion  for  a  new  trial  was  made  and 
filed  the  next  day  and  considered  and  over- 
ruled April  4th,  1903,  at  which  time  appel- 
lants were  allowed  60  days  in  which  to 
make  and  serve  a  case-made;  the  time  so 
allowed  commenced  to  run  from  the  4th  of 
April.  Southern  Pine  Lumber  Co.  v.  Ward 
[Okl.]  85  P.  459.  Where  a  judgment  was 
rendered  March  16,  1903,  and  a  case-made 
settled,  signed  and  filed  in  the  supreme 
court,  March  16,  1904,  and  the  same  is  filed 
within  one  year  under  the  rule  fixed  by  the 
statute  of  Oklaiioma  which  provides  that 
"in  the  computation  of  time  the  first  day 
shall  be  excluded  and  the  last  included."  Id. 
Floding  v.  Denholm   [Wash.]   82  P.  738. 

61.  The  extension  of  time  to  make  and' 
serve  a  case-made  is  not  an  extension  of 
time  within  which  the  same  may  be  settled 
and  signed.  Southern  Pine  Lumber  Co.  v. 
Ward  [Okl.]  85  P.  459.  Orders  extending 
time  for  filings  can  be  made  by  the  judge 
properly  authorized,  in  any  part  of  the  state 
in  chambers  or  in  open  court.  Twaddle  v. 
Winters  [Nev.]  85  P.  280.  Where  a  court 
reporter  has  left  state,  appellant  is  entitled 
to  an  extension  of  time  to  procure  a  tran- 
script of  the  testimony  for  purpose  of  pre- 
paring statement.  Id.  Under  Pub.  Acts 
1905,  p.  178,  No.  129,  giving  the  circuit  court 
power  to  extend  the  time  for  making  and 
filing  a  case  for  one  year  after  the  filing 
of  the  decree,  the  court  has  no  power  to 
settle  a  case  where  no  action  is  taken  till 
after  the  expiration  of  the  40  days  allowed 
by  circuit  court  rule  47  for  the  settlement. 
City  of  Detroit  v.  Hosmer  [Mich.]  12  Det. 
Leg.  N.  878,  106  N.  W.  399.  In  the  absence 
of  a  showing  otherwise,  an  order  extending 
the  time  for  a  bill  of  "exceptions  is  made 
on  the  day  said  order  is  filed.  Sandstrom 
V.  Smith  [Idaho]  84  P.  1060.  Court  will  not 
review  refusal  of  trial  court  to  grant  an 
extension  of  time  within  which  to  serve  and 
file  a  proposed  statement  of  facts,  after  en- 
tire time  for  filing  has  expired.  Hotel  Co. 
V.  Merchants'  Ice  &  Fuel  Co.  [Wash.]  84 
P.    402. 
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settlement  and  eoimsel  must  have  such  objection  if  overruled  embodied  in  his  state- 
ment to  be  available  on  appeal.^-  Mandamus  will  lie  to  compel  a  judge  to  settle  and 
sign  a  properly  presented  case-made. ^^  Pro\-ision  is  usually  made  for  settlement  in 
case  of  the  death  or  retirement  of  a  judge."*  It  is  generally  provided  that  the  proposed 
case,  with  notice  of  settlement/^  be  served  on  the  adverse  party/^  who  may  present 
amendments  or  accept  the  case  as  proposed/^  at  the  time  of  settlement.  The  pro- 
posed case  when  served  must  be  complete  or  must  refer  intelligibly  to  matters  to  be 
inserted.''^  Cases  dealing  with  the  necessary  contents  of  a  settled  ease  are  discussed 
below.^^     The  statement  is  sometimes  required  by  rule  to  be  indexed.'^" 


62.  Ryer  v.  Rio  Land  &  Imp.  Co.,  147  Cal. 
462,  82  P.  62.  Where  plaintiff  fails  to  ap- 
pear at  the  settlement  of  a  statement  to 
urge  an  objection,  previously  reserved,  that 
the  statement  was  not  prepared  and  pre- 
sented in  time,  the  judge  may  assume  that 
such  objection  is  without  foundation.  Perry 
V.  J.  Noonan  Loan  Co.  [Cal.  App.]  82  P.  623. 
But  objections  or  motions  urged  subsequent 
to  the  time  of  settlement  need  not  be  so 
incorporated.  Ryer  v.  Rio  Land  &  Imp.  Co., 
147  Cal.    462,   82  P.  62. 

63.  A  mandate  will  Issue  compelling  trial 
judge  to  embody  in  settled  case  such  evi- 
dence as  was  heard  by  commissioners,  which 
was  not  properly  a  part  of  the  record  but 
considered  by  the  court  in  hearing  applica- 
tion for  judgment  on  the  report  of  the  com~ 
mission,  under  Ballinger's  Ann.  Codes  &  St. 
§  5060,  nor  is  it  any  defense  to  such  a  man- 
date that  the  court  has  already  settled  a 
statement  of  facts  which  omits  such  testi- 
mony. Richardson  v.  Steiner  [Wash.]  83  P. 
1027. 

64.  Mandamus  will  not  issue  to  compel 
a  judge  to  settle  a  case-made  after  his  term 
of  offlce  has  expired,  if  no  definite  time  for 
its  settlement  has  been  set  before  his  term 
expired.     State  v.   Lewis    [Kan.]    83   P.    619. 

65.  Excusable  absence  from  copy  served 
of  the  demand  for  review  contained  in  the 
original.  Case  Threshing  Mach.  Co.  v. 
Balks    [N.   D.]    107   N.   W.    57. 

66.  The  court  having  ordered  judgment 
for  plaintiff  in  an  action  to  recover  personal 
property,  the  judge  could  not  refuse  to  set- 
tle defendant's  case  on  the  ground  that  an 
intervener  had  not  been  served,  such  inter- 
vener not  being  an  adverse  party  within 
§  5400,  G.  S.  1894.  State  v.  Flaherty  [Minn.] 
106  N.  W.  1133.  An  objection  that  an  en- 
grossed statement  was  not  served  on  oppos- 
ing counsel  mig^ht  justify  a  refusal  of  the 
judge  to  certify  until  after  such  examina- 
tion but  would  not  justify  an  absolute  re- 
fusal to  certify.  Ryer  v.  Rio  Land  &  Imp. 
Co.,  147  Cal.  462,  82  P.  62.  Under  Ballinger's 
Ann.  Codes  &  St.  §  5058,  it  is  the  duty  of 
the  trial  judge  to  certify  a  statement  of 
facts  ■without  notice  where  no  amendments 
are  offered  by  appellee.  Downs  Farmers' 
Warehouse  Ass'n  v.  Pioneer  Mut.  Ins.  Ass'n 
[Wash.]  S3  P.  423.  An  admission  by  plaint- 
iff's attorney  of  dorrectness  of  statement 
and  his  consent  that  it  be  settled  waives  any 
right  of  proposing  amendments  and  author- 
ized defendant  to  present  it  to  the  judge  for 
settlement,  without  any  notice  to  him. 
Code  Civ.  Proc.  §  65  9.  Perry  v.  Noonan 
Loan  Co.  [Cal.  App.]  82  P.  623.  Statement 
of  facts  need  not  be  served  on  one  as  to 
whom   plaintiff   dismisses    action  prior   to   or 


during    trial.      Sheehan    v.    Bailey    Bldg.    Co. 
[Wash.]    85   P.   44. 

67.  When  appellee  files  an  additional 
statement,  he  is  required  by  the  rule  to 
point  out  wherein  appellant's  statement  is 
incorrect,  otherwise  the  latter  will  be  taken 
as  correct.  Cobe  v.  Summers  [Mich.]  12 
Det.  Leg.  N.   965,   106  N.  W.  707. 

68.  A  statement  in  a  proposed  statement 
of  facts  to  the  effect  that  a  certain  exhibit 
or  deposition  was  offered  and  received  in 
evidence  is  an  appropriate  reference  thereto 
within  2  Ballinger's  Ann.  Codes  &  St.  §  5059. 
Thornley  v.  Andrews  [Wash.]  82  P.  899. 
And  such  exhibits  or  depositions  may  be  at- 
taclied  to  the  statement  of  facts  by  order  of 
the  court  without  notice  to  the  respond- 
ents. Id.  Papers  may  be  included  in  the 
settled  case  though  not  marked  where  there 
is  no  question  as  to  identity.  Satkofsky  v. 
Jarmulowsky,    95    N.  Y.    S.    555. 

69.  Where  a  motion  is  heard  on  papers 
alone,  the  appellant  should  print  the  papers 
recited  in  the  order,  which  papers  should 
be  certified  to  by  the  surrogate  or  stipulated 
by  the  attorneys  according  to  the  rules.  In 
re  Schmid,  98  N.  Y.  S.  921.  In  California  the 
court  will  not  strike  the  statement  of  facts 
for  failure  to  except  properly  to  findings  but 
will  consider  it  only  for  tlie  purpose  of  re- 
viewing the  exclusion  of  evidence  and  not 
on  the  facts  generally.  Bringgold  v.  Bring- 
gold  [Wash.]  82  P.  179.  Where  the  certifi- 
cate of  trial  judge  recites  that  the  state- 
ment contains  all  tlie  evidence  except  that 
dealing  with  Issues  found  in  favor  of  ap- 
pellant and  not  necessary  to  the  issues  now 
before  the  court,  a  motion  to  strike  the 
statement  for  failure  to  contain  all  the  evi- 
dence will  be  denied.  Smith  v.  Glenn 
[Wash.]  82  P.  605.  There  is  no  substantial 
difference  in  California  between  a  statement 
of  the  case  and  a  bill  of  exceptions,  the  for- 
mer merely,  in  addition  to  setting  forth  the 
exceptions,  must  also  specifj'  the  particular 
ones  upon  which  appellant  relies  In  support 
of  his  motion.  Pease  v.  Fink  [Cal.  App.]  85 
P.  657.  It  is  improper  even  in  equity  cases 
to  print  the  entire  stenographer's  minutes 
including  immaterial  testimony,  repetitions, 
and  arguments.  Tower  v.  Somerset  Tp. 
[Mich.]  12  Det.  Leg.  N.  983,  106  N.  W.  874. 
The  stenographic  report  of  a  trial  in  the 
district  court  may  be  certified  by  the  trial 
judge  as  the  statement  of  case  on  appeal 
under  Act  April  12,  1905  (P.  L.  1905,  p.  259), 
but  the  attorneys  cannot  certify.  Speiser  v. 
North  Jersey  St.  R.  Co.  &  Pub.  Service  Corp. 
[N.  J.  Law]   63  A.   867. 

70.  Statement  will  not  be  stricken  for 
failure  to  index  If  an  index  is  prepared  by 
clerk    of    appellate    court.     Smith    v.     Glenn 
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(§  .'^  y  3.  Abstracts.''^ — Where  the  practice  of  abstracting  prevails,  the  ap- 
pellant should,  in  every  case,"^  present  in  due  time  "^  an  abstract  containing  all  that 
is  necessary  to  an  understanding  of  the  matters  which  he  wishes  to  urge,''*  and  show- 
ing the  names  of  the  parties,  and  nature  of  the  proceedings,  a  short  abstract  of  the 
bill  or  petition,  and  the  testimony  on  which  the  findings  are  based,^^  presenting  the 
evidence  with  intelligible  fullness,"®  and  in  a  total  absence  thereof,  the  case  will 
not  be  considered  on  its  meritsJ^  The  court  is  not  bound  to  go  to  the  bill  of  excep- 
tions in  search  of  evidence  not  abstracted  but  may  do  so  in  its  discretion."^  On  the 
other  hand,  the  evidence  «nd  proceedings  must  be  condensed  as  far  as  practicable,"* 


[Wash.]  82  p.  605.  Failure  to  index  not  fa- 
tal if  transcript  is  pag-ed.  Williamson  v. 
Williamson   [Okl.]    S3  P.   71S. 

71.  See   5  C.  L.   173. 

72.  Althoug'h  a  complete  transcript  is 
filed,  appellant  must  file  a  printed  abstract 
as  required  by  court  rule  13  (73  S.  W.  VI). 
Shaffer  v.  Detie,  191  Mo.  S77,  90  S.  W.  131. 
The  filing'  of  a  complete  transcript  does  not 
dispense  with  an  abstract  as  required  by 
Rev.  St.  1899,  §  813,  and  court  rules  12,  13 
(73  S.  W.  VI).  Whiting  v.  Big  River  Lead 
Co.    [Mo.]    92   S.  W.   883. 

73.  McDonald  Bros.  v.  Adams  Ex.  Co. 
[Mo.  App.]    91  S.   W.   444. 

74  A  mere  index  of  the  record  insuffi- 
cient.    Lamoert    v.    Janss,    117    111.    App.    71. 

75.  An  abstract  containing-  only  two  divi- 
sions of  a  notice  of  public  hearing  as  to  a 
special  assessment  for  local  improvements, 
when  the  notice  consisted  of  12  divisions, 
is  insufficient  to  present  any  question  as  to 
the  sufficiency  of  such  notice.  Heikle  v. 
Washington,  219  111.  604,  76  N.  E.  854.  An 
abstract  not  sliowing-  the  pleadings  and 
judgment,  nor  that  the  court  found  for  de- 
fendant, nor  exceptions  to  the  finding'  or  to 
the  judgrnent,  presents  notliing  for  review. 
Anderson  v.  Galesburg,  118  111.  App.  525. 
Appellant  must  furnish  a  complete  abstract 
or  abridgrement  of  the  record  referring'  to 
appropriate  pages  on  the  record  by  numer- 
als on  the  margin,  and  indexed.  Rule  23, 
Fourth  Dist.  Johnson  v.  Hartman,  119  111. 
App.  208.  Abstract  in  replevin  appeal  not 
containing-  affidavit,  writ,  return,  justice's 
transcript,  instructions,  verdict,  motion  for 
new  trial,  judgment  appealed  from,  or  any 
of  them,  and  not  indexed,  insufficient.  Id. 
The  abstract  must  be  a  complete  abstract  or 
abridgement  of  the  record.  Enright  v.  Gib- 
son, 119  111.  App.  411.  Appellant  is  required 
to  furnish  a  complete  abstract  or  abridge- 
ment of  the  record,  showing-  everything- 
upon  which  error  Is  assigned.  Grabill  v. 
Ren,  110  111.  App.  587.  The  abstract  must 
be  sufficiently  full  to  show  all  the  errors  re- 
lied on  for  reversal.  Hixson  v.  Carqueville 
Lithographing  Co.,  115  111.  App.  427.  An  ap- 
pellate court  may  refuse  to  examine  the 
record  for  errors  and  exceptions  when  the 
abstract  does  not  sufficiently  show  the  mat- 
ter from  Tvhich  they  arise.  A  mere  index 
of  the  record  insufficient.  Mayer  v.  Sclmei- 
der,  112  111.  App.  628.  An  abstract  will  not 
be  stricken  which  contains  everything  nec- 
essary to  a  determination  of  questions  in- 
volved on  appeal.  Berger  v.  Neville,  117 
111.  App.  72.  Where  abstract  contains  a  re- 
cital of  the  proceedings  resulting  in  the  ap- 
peal, the  pleading's,  and  a  summary  of  the 
evidence  of  each  witness  introduced,  sub- 
stantially   complies    with    rule    of    court    in 


cases  where  a  full  transcript  is  filed.  White 
V.  Blankenbeckler,  115  Mo.  App.  722,  92  S. 
W.  503.  The  abstract  of  the  record  must 
show  at  least  a  sufficient  recital  of  the 
clerk's  record  to  sliow  that  the  bill  of  ex- 
ceptions -was  timely  filed.  Bradbury  v.  Mc- 
Geehan,  115  Mo.  App.  99,  91  S.  Vv^  437.  A» 
abstract  which  fails  to  show  an  order  ex- 
tending- the  time  for  filing  the  bill  of  ex- 
ceptions, is  defective,  though  it  does  con- 
tain a  recital  that  the  bill  of  exceptions 
was  filed  on  a  certain  day  "in  accordance 
with  the  order  of  the  court  made  and  en- 
tered." Everett  v.  Butler,  192  Mo.  564,  91 
S.  W.  890.  T^^here  the  appellant  fails  to 
give  an  abstract  of  a  pleading-,  the  appellate 
court  will  not  consider  the  sufficiency  of 
such  pleading-.  Union  Inv.  Co.  v.  McKinney 
[Ind.    App.]    74    N.    E.    1001. 

76.  Where  the  abstract  is  a  mere  index, 
appeal  dismissed.  Lambert  v.  Janss,  117  111. 
App.  71.  An  abstract  reducing'  39  pages  of 
evidence  to  less  than  4  pag'es,  •without  any 
exhibits  being'  abstracted,  reference  to  the 
record  being  made  as  to  such  exhibits,  ts 
not  a  compliance  with  the  rules  of  the  court. 
Glos  V.  Shedd,  218  111.  209,  75  N.  E.  887.  An 
abstract  failing  to  set  out  the  evidence  nec- 
essary to  the  consideration  of  the  questions 
raised  tliough  it  refers  to  the  complete 
transcript,  is  insufficient.  Sup.  Ct.  Rule  12 
(73  S.  V\'.  VI).  Vandeventer  v.  Goss,  190  Mo. 
239,  88  S.  W.  610.  A  brief  of  the  evidencB 
cannot  properlj'  include  evidence  which  was 
rejected.  Screws  v.  Anderson  [Ga.]  52  S.  E. 
429.  A  recital  in  an  abstract  of  a  conclu- 
sion from  testimony,  insufficiently  presents 
the  testimonj''  to  the  suprenie  court.  Shorter 
University  v.  Franklin  Bros.  Co.  [Ark.]  88 
S.   "W.   5S7. 

77.  Will  consider  defective  abstract  if  the 
Questions  involved  are  accessible.  Hurd  v. 
Fleck  [Colo.]  82  P.  485;  McMurty  v.  Fairley 
[Mo.]  91  S.  W.  902.  The  court  may  refuse 
to  consider  errors  -where  the  matters  oh 
which  they  are  predicated  are  not  suffi- 
ciently set  out  in  the  abstract.  Enright  v. 
Gibson,    119    111.    App.    411. 

78.  Denver  &  R.  G.  R.  Co.  v.  Vitelle 
[Colo.]    81   P.   766. 

79.  An  abstract  must  be  an  abridgement 
of  the  record  sufficiently  com.plete  to  fully 
present  every  error  and  exception  relied 
upon.  A  mere  index  referring  to  pages  on 
the  record  is  insufficient.  Mayer  v.  Schnei- 
der, 112  111.  App.  628.  The  supreme  court 
will  not  review  the  evidence  when  it  is  ap- 
parent that  there  has  been  no  bona  fide  ef- 
fort to  brief  the  evidence  as  required  by 
law,  and  when  the  document  purporting  to 
he  a  brief  of  the  evidence  is  extensively 
interspersed  with  objections  to  testimony, 
statements,      motions,      and      arguments      of 
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and  proceedings  and  papers  need  not  be  set  out  in  full,  but  the  fact  that  each  was 
duly  had  or  served  must  be  shown. 

Supplemental  or  counter  abstracts.^'* — Where  an  appellee  is  not  satisfied  with 
appellant's  abstract,  he  is  entitled  to  file  on  supplying  the  omissions.^^  In  case  of 
conflict  between  the  abstracts  the  court  will  usually  resort  to  the  transcript.^^  In 
some  jurisdictions,  the  abstract  must  be  approved,^^  but  where  the  practice  of  coun- 
ter abstracting  prevails,  approval  is  usually  unnecessary. 

(§9)  D.  Sufficiency  of  entire  record  to  present  particular  questions  {Pre- 
sumptions on  appeal).^* — The  appellate  court  will  look  tt)  the  entire  record*'  but 
to  nothinfT  outside  of  it,^°  and  a  record  made  for  one  purpose  may  sometimes  be 


counsel,  ruling  of  the  court,  evidence  to 
which  objections  were  sustained,  and  also 
with  colloquies  between  counsel  and  court, 
none  of  which  could  properly  have  been 
placed  in  a  brief  of  evidence.  McComb  v. 
Hines,   123  Ga.   246,   51   S.   E.    300. 

80.  See  5   C.  L.  174. 

81.  A  mere  denial  in  an  amended  ab- 
stract is  not  sufficient  to  overcome  the  pre- 
sumption that  the  entire  record  is  before 
the  appellate  court.  That  appellee  filed  an 
amended  abstract  denying  that  the  entire 
record  was  before  the  court  but  containing 
nothing  material  by  way  of  amendment,  did 
not  overcome  the  presumption  supported  by 
a  certificate  of  appellant's  counsel,  that  the 
entire  record  was  sent  up.  Raher  v.  Raher 
[Iowa]  107  N.  W.  810.  An  independent  ab- 
stract by  appellee  made  after  all  necessary 
amendments  had  been  made  by  him  to  ap- 
pellant's abstract,  and  to  which  little  ref- 
erence is  made  in  argument,  will  t>e 
stricken.  Dale  v.  Colfax  Consol.  Coal  Co. 
[Iowa]  107  N.  "W.  1096.  Failure  of  appellee 
to  make  denial  of  appellant's  abstract 
though  operating  as  an  admission  that  the 
supreme  court  has  before  it  everything 
made  of  record  in  the  case  it  does  not  ad- 
mit that  all  the  evidence  was  made  of  record 
by  being  duly  certified  and  filed  within  the 
statutory  period.  Oskaloosa  Nat.  Bldg., 
Loan  &  Inv.  Ass'n  v.  Baily  [Iowa]  105  N.  W. 
417.  Where  the  abstract  contains  state- 
ments not  supported  by  the  transcript  as  to 
exceptions  taken,  it  is  not  the  duty  of  the 
defendant  in  error  to  file  an  amended  ab- 
stract to  supply  the  omissions  in  the  trans- 
cript, and  failure  to  supply  such  omissions 
does  not  waive  objection  to  sufficiency  of 
transcript.  Conrey  v.  Nichols  [Colo.]  84  P. 
470.  In  the  absence  of  a  sufficiently  spe- 
cific denial  of  appellant's  abstract  it  will  be 
presumed  to  contain  the  record  with  suffi- 
cient completeness  to  enable  the  court  to 
pass  upon  the  questions  raised.  Kossuth 
County  State  Bank  v.  Richardson  [Iowa] 
106  N.  W.  923.  Denial  that  the  abstract 
with  amendment  thereto  contains  all  the 
evidence  offered,  introduced,  read  or  re- 
ceived, held  too  general  under  rule  22  re- 
quiring defects  in  the  abstract  to  be  specif- 
ically pointed  out.  Id.  Sup.  Ct.  Rule  9,  .im- 
poses on  appellant  the  duty  of  abstracting 
the  entire  case;  but  in  case  of  difference  of 
opinion  as  to  what  should  be  abstracted,  ap- 
pellant may  abstract  what  he  deems  ma- 
terial, referring  to  testimony  which  he  con- 
siders immaterial  by  giving  the  facts  which 
it  tends  to  prove  and  the  places  in  the  rec- 
ord where  it  may  be  found,  leaving  it  to 
the  appellee  to  abstract  further  matter  if  he 
wishes.     Beavers    v.    Security    Mut.    Ins.    Co. 


[Ark.]  88  S.  W.  848.  Though  rule  31  re- 
quires appellee  to  file  his  amended  abstract 
within  10  days  after  receiving  appellant's 
abstract,  an  amended  abstract  fiied  at  a 
later  date  will  not  be  stricken  in  all  cases. 
Baker  v.  Oughton  [Iowa]  10'6  N.  W.  272.  An 
amendment  to  appellee's  abstract  and  his  re- 
ply argument  will  not  be  stricken  on  the 
ground  that  the  amendment  was  filed  after 
appellant's  argument  and  that  the  reply  w^as 
mostly  a  reargument,  where  after  the  filing 
of  the  abstract  and  arguments  on  an  appeal 
the  submission  of  the  case  had  been  post- 
poned pending  the  determination  of  another 
cause  involving  appellee's  interest  in  the 
subject-matter  of  the  suit  and  the  papers 
objected  to  had  been  filed  by  appellee  after 
the  decision  of  the  other  case  and  in  ample 
time  to  enable  appellants  to  file  further  ar- 
gument. Hickey  v.  Davidson  [Iowa]  105  N. 
"W.  678.  An  additional  abstract  curing  ma- 
terial defects  in  the  original  cannot  be  filed 
after  briefs  have  been  filed  and  served  with- 
out the  consent  of  counsel  or  leave  of  court. 
Everett  v.  Butler,  192  Mo.  564,  91  S.  W.  890. 

82.  In  case  of  conflict  between  appel- 
lant's abstract  and  respondent's  additional 
abstract,  the  court  may  examine  the  original 
record.  Wood  v.  Saginaw  Gold  Min.  &  Mill. 
Co.  [S.  D.]   105  N.  W.  101. 

8S.  A  paper  purporting  to  be  a  brief  of 
the  evidence  introduced  on  the  trial  in  the 
court  below,  but  which  is  not  approved  by 
the  trial  judge  as  correct,  cannot  be  consid- 
ered by  this  the  supreme  court.  De  Loach 
V.  Planters'  &  People's  Mut.  Fire  Ass'n,  122 
Ga.  385,  50  S.  B.  141.  Though  it  does  not 
appear,  either  from  the  transcript  of  the  rec- 
ord or  by  a  recital  in  the  bill  of  excep- 
tions, that  a  brief  of  the  evidence  has  been 
approved  by  the  court,  or  has  been  agreed 
upon  by  the  counsel,  the  supreme  court  will 
not  dismiss  the  bill  of  exceptions;  but  it 
cannot  pass  upon  those  assignments  of  er- 
ror which  depend  for  their  determination 
upon  the  evidence,  and,  if  all  of  the  assign- 
ments of  error  are  of  this  character,  the 
judgment  will  be  affirmed.  Stansell  v.  Mer- 
chants' Farmers'  Bank,  123  Ga.  278,  51  S.  B. 
321. 

84.  See  5  C.  L.  174. 

85.  In  Indiana,  the  appellate  court  may 
refer  to  the  entire  record  and  briefs  of  coun- 
sel on  both  sides  to  determine  on  what 
theory  complaint  proceeds,  where  issue  is  its 
sufficiency.  Indianapolis  Northern  Traction 
Co.  V.  Harbaugh  [Ind.  App.]   78  N.  E.  80. 

86.  Affidavits  as  to  matters  occurring  at 
the  trial  not  considered.  Maddox  v.  Barr 
[Fla.]  38  So.  766. 

The  opinion  of  the  trial  judge  if  any  can- 
not  limit   or   qualify   the   findings    of   fact   or 
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looked  to  for  another.®^     Every  presumption  favors  the  correctness  of  the  rulings 
below,^^  and  accordingly  the  record,  to  present  an  alleged  error,  must  not  only  show 


decision.  Grand  Central  Min.  Co.  v.  Mam- 
moth Min.  Co.  [Utah]  83  P.  648.  Where  the 
order  appealed  from,  making  a  distribution 
of  money,  provided  that  the  amount  fixed 
was  dcterniined  in  the  manner  stated  in  the 
written  opinion,  the  appellate  court  may  re- 
fer to  the  opinion.  Hogg  v.  Rose,  107  App. 
Div.  618,  94  N.  T.  S.  914.  A  memorandum  of 
the  trial  court  attached  to  but  not  expressly 
made  a  part  of  its  decision  or  order  will  be 
considered  when  it  furnishes  a  controlling 
reason  for  the  court's  decision.  Kipp  v. 
Clinger  [Minn.]  106  N.  W.  108.  But  it  may 
not  be  referred  to  for  the  purpose  of  im- 
peaching express  findings  of  fact  or  conclu- 
sions necessarily  following  from  tlie  deci- 
sion made.  Id.  On  appeal  from  an  order 
setting  aside  a  verdict  and  judgment  thereon, 
a  narrative  of  the  justice  in  his  opinion 
stating  the  facts  on  which  he  acted  together 
v.ith  the  minutes  of  the  clerk  are  conclusive. 
Chichester  v.  Winton  Motor  Carriage  Co.,  110 
App.  Div.  78,  96  N.  Y.  S.  1006. 

87.  Bill  of  exceptions  or  statement  may 
be  used  on  appeal  for  determining  whether 
errors  of  law  had  been  made  in  the  trial  of 
the  case.  Bank  of  Commerce  v.  Ada  County 
Abstract  Co.  [Idaho]  85  P.  919. 

88.  Carr  v.  Willoughby  &  Co.  [Colo.]  85 
P.  428;  German  v.  Browne  [Ala.]  39  So.  742; 
Boyer  v.  Pacific  Mut.  Life  Ins.  Co.  [Cal. 
App.]  81  P.  671;  Baldwin  v.  Napa  &  S.  Wine 
Co.  [Cal.  App.]  81  P.  1037;  Miller  v.  Queen 
Ins.  Co.  [Ckl.  App.]  83  P.  287;  Bank  of  Visa- 
lia  v.  Dillonwood  Lumber  Co.  [CaL]  82  P. 
374;  Pelegrinelli  v.  McCloud  River  Lumber 
Co.  [Cal.  App.]  82  P.  695;  Grunsky  v.  Field 
[Cal.  App.]  82  P.  979;  In  re  Bouyssou's  Estate 
[Cal.  App.]  84  P.  460;  Hewel  v.  Hogan  [Cal. 
App.]  84  P.  1002;  Showers  v.  Zanone  [Cal. 
App.]  85  P.  857;  Hoodless  v.  Jernigan  [Fla.] 
41  So.  194;  Lamar,  T.  &  R.  Drug  Co.  v.  La- 
mar, 123  Ga.  667,  51  S.  E.  584;  Franklin 
Union,  No.  4  v.  People,  220  111.  355.  77  N.  E. 
176:  Indianapolis  St.  R.  Co.  v.  Johnson,  163 
Ind.  518.  72  N.  E.  571;  Lake  Erie  &  W.  R. 
Co.  V.  McFall  [Ind.]  76  N.  E.  400.  See  Harm- 
less and  Prejudicial  Error,  5  C.  L.  1620. 
Greer-Wilkinson  Lumber  Co.  v.  Steen  [Ind. 
App.]  77  N.  E.  673;  Bowen  v.  Webb  [Mont.] 
85  P.  739;  Hyatt  v.  De  Hart  [N.  C]  52  S.  E. 
781;  Edwards  v.  Eagles  [N.  D.]  107  N.  W.  43; 
Byers  v.  Thacher  [Tex.  Civ.  App.]  94  S.  W. 
138.  Question  allowed  by  the  trial  court 
susceptible  of  two  constructions.  Arnold  v. 
Harrington  Cutlery  Co.,  189  Mass.  547,  76  N. 
E.  194.  Instrument  is  marked  as  an  exhibit 
and  annexed  to  the  return,  presumed  that  it 
was  offered  at  the  trial.  Conroy  v.  Boeck, 
45  Misc.  625,  91  N.  Y.  S.  80.  A  presumption 
will  not  be  indulged  unless  called  for  by  the 
silence  of  the  record  on  the  fact  in  question. 
Appearance  being  shown  no  presumption 
that  process  was  issued  and  returned  earlier 
and  before  bar  of  limitations.  Dolan  v.  Bur- 
lington, etc.,  R.  Co.  [Iowa]  105  N.  W.  834. 
Where  in  an  action  to  determine  title  to 
land  the  record  in  tax  proceedings  shows  the 
manner  in  whicli  service  of  a  summons  or 
other  jurisdictional  notice  was  made  and 
such  service  is  ineffeciiial  to  confer  juris- 
diction, it  will  not  be  presumed  that  a  valid 
service  was  made  in  some  other  way. 
Holmes  v.  Loughren  [Minn.]  105  N.  W.  558. 
To  support  a  condemnation  judgment  it  will 
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be  presumed  that  a  bridge  company  per- 
formed its  work  within  the  statutory  time, 
where  such  performance  was  prerequisite  te 
the  exercise  of  the  power  of  eminent  do- 
main. Southern  111.  &  M.  Bridge  Co.  v. 
Stone  [Mo.]  92  S.  TV.  475.  Presumed  in  tho 
absence  of  a  countervailing  ruling,  that  aa 
erroneous  ruling  was  adhered  to.  Boonville 
Nat.  Bank  v.  Blakey  [Ind.]  76  N.  E.  529. 
V/here  the  record  shows  leave  to  amend  by 
substituting  parties,  such  amendment  will 
be  presumed,  on  report  to  the  supreme  ju- 
dicial court,  to  have  been  made.  Mee  ir. 
Fay  [Mass.]  76  N.  E.  229.  Where  a  com- 
plaint for  services  contains  a  count  upon 
contract  and  one  upon  quantum  meruit  and 
proof  is  offered  as  to  the  former,  a  judg- 
ment for  plaintiff  will  be  presumed  on  ap- 
peal to  have  been  rendered  upon  the  contract 
count.  Finney  v.  Bennett,  97  N.  Y.  S.  29L 
Where  a  chancellor  modifies  the  report  of 
a  register,  no  presumption  of  correctness 
arises  in  favor  of  the  chancellor,  and  it  wilJ 
be  tried  de  novo.  Andrews  v.  Frierson  [Ala.| 
39  So.  512.  Where  in  an  action  on  an  in- 
junction bond  the  court  allowed  attorney's 
fees  it  will  be  presumed,  nothing  to  the  con- 
trary appearing,  that  they  are  for  attorney's 
fees  in  getting  rid  of  an  injunction.  SutlifiC 
V.  Montgomery,  115  Mo.  App.  592,  92  S.  W. 
515.  Where  a  case  is  tried  oy  the  court 
without  a  jurj\  it  may  be  presumed  on  ap- 
peal that  court  considered  and  weighed  the 
evidence  with  reference  to  those  benefit* 
which  under  the  law  could  be  deemed  spe- 
cial. Spokane  Traction  Co.  v.  Granatii 
[TVash.]  85  P.  261.  Where  record  fails  to 
show  that  notice  of  hearing  of  petition  for 
appointment  as  administrator  -wns  given,  or 
a  day  for  the  hearing  set,  the  order  of  tfaa 
court  in  vacating  the  appointment  of  an  ad- 
ministrator will  be  assumed  proper.  In  r« 
Bouyssou's  Estate  [Cal.  App.]  84  P.  460. 
Whenever  from  facts  found  trial  court  may 
have  ir^ferred  other  facts  which  would  sup- 
port the  judgment,  such  other  facts  will  be 
presumed  to  have  been  inferred  by  the  ap- 
pellate court.  Griffin  v.  Pacific  Electric  EL 
Co.  [Cal.  App.]  82  P.  1084.  Where  plaintiff 
sues  by  his  next  friend,  it  must  be  assumed 
by  the  supreme  court  that  the  plaintiff  is  la 
esse  where  the  only  intimation  to  the  con- 
trary is  a  defense  alleging  warning  plain- 
tiff's intestate.  Sloss-Sheffleld  Steel  &  Iroa 
Co.  v.  Smith  [Ala.]  40  So.  91.  The  appellate 
court  will  presume  that  the  secretary  of 
state  performed  his  duty  and  did  not  file 
the  articles  of  incorporation  until  the  neces- 
sary fees  were  paid.  State  v.  Superior  Ct, 
of  Pierce  County  [Wash.]  85  P.  569.  It  may 
be  presumed  if  necessary,  in  favor  of  the  ac- 
tion of  the  court  below,  there  being  nothing: 
shown  to  the  contrary,  that  a  board  of 
county  commissioners,  though  its  regular 
session  was  to  continue  only  so  long  as  busi- 
ness rendered  absolutely  necessary,  was  still 
in  session  when  the  appeal  was  taken,  and, 
therefore,  that  no  summons  requiring  the 
appellee  in  the  court  below  to  appear  and 
answer  the  appeal  was  necessary  (Burns* 
Ar.n.  St.  T^Ol.  §  7862).  Perdue  v.  Gill  [Ini 
App.]  73  N.  13.  844.  After  Judgment,  it  will 
be  presumed  that  a  juror  had  the  necessary 
qualifications  unless  the  contrary  affirma- 
tively   appears    in    the    record.     McKnight   r. 
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the  ruling  complained  of;^^  and  objection  and  exception  thereto/"  but  so  much  of 
the  evidence  ®^  and  proceedings  below  as  to  exclude  every  fair  intendment  in  sup- 


Seattle,  39  Wash.  516,  81  P.  998.  Will  pre- 
sume that  the  judgrment  was  entered  upon 
the  theory  which  makes  it  valid.  Ross  Oil 
&  Gas  Co.  V.  Eastham  [Kan.]  85  P.  531. 
Where  a  certificate  of  the  .iudge  was  neces- 
sary to  justify  the  damages  allowed  and  the 
record  does  not  show  any  such  certificate,  it 
will  not  be  presumed  that  it  was  made. 
Harden  v.  Maddox  [Ala.  39  So.  95.  Deposi- 
tions although  taken  to  be  used  in  a  case 
will  not  be  presumed  to  have  been  admitted 
and  read  in  evidence  merely  because  they 
are  forwarded  to  the  appellate  court  by  tlie 
clerk  below.  Swift  v.  Swift,  39  Wash.  600, 
81  P.  1052.  Where  the  pleadings  failed  to 
allege  that  lease  was  made  v/ith  consent  of 
the  county  court  held  it  would  be  presumed 
that  it  was  made  without  such  consent. 
Sess.  Acts  1853-54,  vol.  1,  §  358,  c.  178  and 
Ky.  St.  1903,  §  1808  construed.  Brooke  v. 
Maysville  &  B.  S.  R.  Co.,  26  Ky.  L.  R.  1022, 
83  S.  W.  117.  Testimony  which  should  not 
have  been  admitted  will  be  treated  as  hav- 
ing been  disregarded  where  trial  was  by 
court  and  it  does  not  affirmatively  appear 
tha,t  findings  are  based  on  them.  California 
Develotiment  Co.  v.  Yuma  Valley  Union  Land 
&  Water  Co.  [Ariz.]  84  P.  88.  It  will  be  as- 
sumed that  the  district  court  in  making  an 
order  of  revivor  permitting  an  administra- 
tor to  be  impleaded  in  suit  involving  real 
estate  had  adequate  reasons  therefor,  no 
showing  to  the  contrary  being  made.  Moore 
V.  Wa-me-go  [Kan.]  83  P.  400.  Appellate 
court  must  presume  that  valid  reasons  exist 
for  continuing  the  administration  of  an  es- 
tate beyond  the  six-year  period,  so  as  to  al- 
lov/  representative  to  file  a  cross  bill.  Lin- 
demann  v.  Rusk,  125  Wis.  210,  104  N.  W. 
119.  On  appeal  bv  a  surety  on  a  supersedeas 
bond  it  was  presumed,  on  the  state  of  the 
record,  nothing  appearing  to  the  contrary, 
that  the  clerk  had  issued  an  order  of  super- 
sedeas in  the  former  appeal.  United  States 
Fidelity  &  Guaranty  Co.  v.  Boyd  [Ky.]  94  S. 
W.  35.  Where  motion  for  new  trial  was  on 
bill  of  exceptions,  it  will  be  presumed  that 
the  bill  was  before  the  court  though  it  was 
not  filed  till  later.  City  of  Austin  v.  Forbis 
[Tex.]  13  Tex.  Ct.  Rep.  818,  89  S.  W.  405. 

89.  Williams  v.  Jones  [Ariz.]  85  P.  399. 
Where  the  record  does  not  show  what  dis- 
position was  made  of  a  motion  to  strike  out 
certain  evidence  it  will  be  assuined  that  it 
was  decided  in  favor  of  the  succesful  party. 
Maslon  v.  Sprickerhoff,  98  N.  T.  S.  618.  An 
assignment  of  error  ca,nnot  be  considered 
where  the  bill  of  exceptions  fails  to  show 
the  ruling  complained  of  was  eyer  made. 
Rice  v.  Dewberry  [Tex.  Civ.  App.]  93  S.  W. 
715.  Ruling  on  a  demurrer.  Henderson  v. 
Berry  Co.  [Ala.]  39  So.  662;  Troy  v.  Elyton 
Land  Co.  [Ala. J  39  So.  589;  Union  Fertilizer 
Co.  V.  Johnson  [Ala.]  39  So.  684;  Greely- 
Barnham  Grocery  Co.  v.  Cottingham  [Ala.] 
39  So.  567;  Calhoun  v.  Texas  Quarry  &  Mfg. 
Co.  [Tex.  Civ.  App.]  90  S.  W.  671;  Moore  v. 
Snell  [Tex.  Civ.  App.]  88  S.  W.  270;  Lemp 
Brewing  Co.  v.  McDougle  [Tex.  Civ.  App.] 
90  S.  W.  215;  Crawford  v.  Hord  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  71,  89  S.  "W.  1097. 
Disposition  made  of  motion  for  new  trial. 
Fisher  v.  Lederer,  115  111.  App.  289;  Milner 
Qarthwait  v.  Board  of  Education  of  School 
Coal  &  R.  Co.  V.  Wiggins  [Ala.]  38  So.  1010; 
Dist.  No.   118,  117  111.  App.   59. 


80.  The  record  must  show  definitely  and 
specifically  what  was  excepted  to.  Bring- 
gold  V.  Bringgold  [Wash.]  82  P.  179.  One 
exception  after  two  rulings  insufficient  as 
to  first.  Weske  v.  Chicago  Union  Traction 
Co.,  117  111.  App.  298.  An  assignment  of  er- 
ror based  upon  an  exception  stating  "de- 
fendant at  the  time  excepted  to  the  giving 
of  instructions  Nos.  2,  3,  4,  5,  8,  and  9," 
will  not  be  considered  if  any  of  the  instruc- 
tions are  good.  Wells  v.  Parker  [Ark.]  88 
S.  W.  602.  Must  show  exceptions.  Domin- 
ion Co.  V.  Atwood,  114  111.  App.  447;  Sea- 
board Air  Line  R.  Co.  v.  Hubbard  [Ala.]  38 
So.  750;  Fleming  v.  State  [Ala.]  39  So.  58; 
Gadsden  Distilling  Co.  v.  Kennedy  Stave  & 
Cooperage  Co.  [Ala.]  39  So.  622;  Baker  v. 
Jackson  [Ala.]  40  So.  348;  Axelson  v.  An- 
derson [Colo.]  83  P.  626;  Hixon  v.  Cargue- 
ville  Lithographing  Co.,  115  111.  App.  427; 
Keeley  Brewing  Co.  v.  Mason,  116  111.  App. 
603;  Standard  Fuel  Co.  v.  Garden  City  Fuel 
Co.,  117  111.  App.  259;  Zipkie  v.  Chicago,  117 
111.  App.  418;  Johnson  v.  Farrell,  215  111.  542, 
74  N.  E.  760;  Fleisher  v.  Hinde  [Mo.  App.] 
93  S.  W.  1126;  Western  Cattle  Brokerage  Co. 
v.  Gates.  190  Mo.  391,  89  S.  W.  382;  Brad- 
bury V.  McGeehan,  115  Mo.  App.  99,  91  S.  W. 
437;  Hamilton  v.  Peyonsky,  48  Misc.  554,  96 
N.  Y.  S.  216;  Battery  Park  Bank  v.  Western 
Carolina  Bank,  138  N.  C.  487,  50  S.  B.  848; 
St.  Louis  S.  W.  R.  Co.  v.  Boyd  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  233,  88  S.  W.  509; 
Southwestern  Tel  &  T.  Co.  v.  James  [Tex. 
Civ.  App.]  97  S.  W.  654.  Where  no  grounds 
of  objection  are  stated  either  in  the  printed 
case  or  the  argument,  exceptions  to  the  ad- 
mission of  evidence  will  not  be  considered. 
Jennings  v.  Edgefield  Mfg.  Co.  [S.  C]  52  S. 
E.  113;  Bennett  &  Co.  v.  Farmers'  &  Mer- 
chants' Bank  [Ga.]  52  S.  E.  330;  Bowden  v. 
Bowden  [Ga.]  53  S.  E.  606;  Rose  &  Co.  v. 
Woods  [Ala.]  39  So.  581;  Georgetown  &  T.  R. 
Co.  V.  Smith,  25  App.  D.  C.  259;  Buckler  v. 
Kneezell  [Tex.  Civ.  App.]  91  S.  W.  367; 
Texas  Cent.  R.  Co.  v.  Miller  [Tex.  Civ.  App.] 
88  S.  W.  499-;  Hoodless  v.  Jernigan  [Fla.] 
41  So.  19  4.  Where  the  record  does  not  show 
that  the  court  was  requested  to  allow  the 
appellants  to  file  a  bond  for  the  payment  of 
the  tax  'as  provided  in  section  2  of  thf>  In- 
heritance Tax  Law  (Kurd's  Rev.  St.  1903,  c. 
128,  §  367),  error  cannot  be  assigned  to  the 
refusal  of  the  court  below  to  allow  the  filing 
of  such  bond.  In  re  Kingham's  Estate,  220 
IlL  563,  77  N.  E.  135.  Bill  of  exceptions 
showed  that  motion  for  new  trial  v/as  over- 
ruled with  judgment  on  the  finding,  "to 
which  ruling  defendant  excepted."  Held,  no 
exception  to  overruling  motion  for  new  trial 
so  as  to  allow  consideration  of  errors  in  ad- 
mission or  exclusion  of  evidence.  St.  Louis 
&  S.  F.  R.  Co.  V.  Puterbaugh,  117  111.  App. 
569.  The  bill  of  exceptions  first  showed  the 
denial  of  a  motion  and  exception  thereto. 
Then  followed  certain  language  of  the  court 
complained  of  but  ending  with  the  words 
"Motion  denied;"  then  a  statement  "To  which 
ruling,  etc.,  defendant  duly  excepted."  Held, 
the  bill  sufficiently  showed  that  an  excep- 
tion was  preserved  to  the  language.  Ciiurch- 
111  V.   Thompson  Elec.  Co.,  119  111.  App.   430. 

91.  That  the  evidence  was  not  preserved 
is  no  ground  for  refusing  to  consider  on  ap- 
peal where  the  question  for  determination 
was  raised  by  the  pleadings  and  did  not.de- 
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port  of  such  rulings/^  and  the  record  must  affirmatively  shoAv  tliat  it  contains  all 
such  matters.^^     This  rule  has  been  applied  to  rulings  relating  to  jurisdiction,'^^ 


pend  on  evidence.  Dillavou  v.  Dillavou 
[Iowa]  104  N.  W.  432.  Decision  depending 
on  evidence  not  reviev/ed  where  evidence  re- 
lating thereto  i.s  not  in  record.  "Wilson  v. 
Ivy  Lodge  No.  93,  K.  P.  [La. J  40  So.  864; 
Turner  v.  Lawson  [Ala.]  39  So.  755;  Axelson 
v.  Anderson  [Colo.]  83  P.  626;  Keating  v. 
Hull  [Conn.]  62  A.  6G1;  Klopfer  v.  District 
of  Columbia,  25  App.  D.  C.  41;  McCaully  v. 
U.  S.,  25  App.  D.  C.  404;  Close  v.  Chicago, 
217  111.  216,  75  N.  E.  479;  Grau  v.  Grau  [Ind. 
App.]  77  N.  E.  816;  Rudisell  v.  Jennings 
[Ind.  App.]  77  N.  E.  959;  Stansell  v.  Mer- 
chants' &  Farmers'  Bank,  123  Ga.  278,  51  S. 
E.  321;  Anderson  v.  Anderson  [Ga.]  52  S. 
E.  161;  Knecht  v.  Louisville  Home  Tel.  Co. 
[Ky.]  S9  S.  VJ'.  508;  Dupoyster  v.  Ft.  Jeffer- 
son Imp.  Co.'s  Receiver  [Ky.]  89  S.  W.  509: 
Brumiey  v.  Nichols  &  Shepherd  Co.  [Ky. ] 
93  S.  W.  667;  Gadd  v.  Detroit  [Mich.]  12  Det. 
Leg.  N.  900,  106  N.  W.  210;  Roden  v.  Helm, 
192  Mo.  71,  90  S.  W.  798;  Bouton  v.  Pippin, 
192  Ivlo.  469,  91  S.  W.  419;  Sutyvaert  v.  Ar- 
nold [Mo.  App.]  91  S.  W.  419;  Carson  v. 
Dewar  [Mo.  App.]  92  S.  W.  723;  Hanover 
State  Bank  v.  Henke  [Okl.]  83  P.  926;  Ste- 
phens V.  Herron  [Tex.]  13  Tex.  Ct.  Rep. 
1007,  87  S.  W.  1144;  Lee  v.  Hickson  [Tex.  Civ. 
App.]  91  S.  W.  636;  Poplin's  Adm'x  v.  South- 
ern R.  Co.  [Va.]  54  S.  E.  45;  Hotel  Co.  v. 
Merchants'  Ice  &  Fuel  Co.  [Wash.]  84  P. 
402;  Dudley  v.  Barrett  [W.  Va.]  52  S.  E.  100. 
It  will  be  assumed  that  evidence  showed 
that  property  was  sufficient  to  satisfy  mort- 
gage, v/here  on  appeal  from  an  order  deny- 
ing an  application  for  a  receiver  pending 
foreclosure,  the  bill  of  exceptions  showed 
that  evidence  as  to  the  value  of  the  prop- 
erty was  introduced  but  did  not  set  it  forth. 
Aetna  Life  Ins.  Co.  v.  Broecker  [Ind.  Sup.] 
77  N.  E.  1092.  Where  certain  deeds  and 
photographs  are  omitted  by  stipulation  of 
parties  from  the  transcript,  the  case  may  be 
considered  on  its  merits  without  them.  San- 
ders V.  Dixon,  114  Mo.  App.  229,  89  S.  W. 
577.  Record  will  be  deemed  to  incorporate 
all  necessary  testimony,  where  appellee  does 
not  contend  that  any  essential  testimony 
is  omitted,  and  record  states  after  detailing 
testimony:  "Counsel  for  both  plaintiff  and  de- 
fendant announced  that  they  had  no  further 
testimony  to  offer,  and  rested  their  case." 
Klopfer  v.  District  of  Columbia,  25  App.  D. 
C.  41.  Objection  in  proceedings  oy  a  citj^  to 
widen  a  street  that  no  resolution  had  been 
passed  by  the  city  providing  for  such  im- 
provement. Kalish  V.  Chicago,  219  111.  133, 
76  N.  E.  40.  Question  as  to  whether  the 
widening  of  a  street  was  a  public  or  a  local 
improvement.  Id.  Where  a  lease  contains 
a  waiver  of  the  right  to  appeal  and  the 
lessee  relies  on  the  substitution  of  a  new 
lease  to  defeat  a  motion  to  quash  his  ap- 
peal, he  must  produce  the  evidence  showing 
the  substitution.  Seagrave  v.  Lacy,  28  Pa. 
Super.  Ct.  586.  Where  the  assignment  of  er- 
ror was  the  entering  of  judgment  in  an  ac- 
tion scire  facias  sur  mortgage  non  obstante 
veredicto,  the  mortgage  and  assignment 
which  were  in  evidence  should  have  been 
printed  in  the  proper  book.  Union  Trust 
Co.  V.  Cain,  29  Pa.  Super.  Ct.  197.  Exception 
to  the  refusal  of  an  auditor  to  allow  an 
amendment  of  a  pleading  to  conform   to  the 


evidence  will  not  be  considered  unless  so 
much  of  the  evidence  as  is  necessary  to  de- 
termine the  propriety  of  such  amendment 
is  set  forth  or  pointed  out  In  the  exception. 
First  State  Bank  v.  Avera,  123  Ga.  598,  51  S. 
E.  665.  Where  the  assignment  of  error  is 
the  finding  of  the  court  that  there  was  "no 
evidence  upon  which  plaintiff  could  recover," 
a  paper  book  which  fails  to  set  out  the  evi- 
dence will  be  dismissed.  Hoff  v.  Hamilton, 
28  Pa.  Super.  Ct.  7  6.  Recital  of  facts  in  the 
opinion  filed  will  not  take  the  place  of  the 
duly  certified  evidence,  particularly  v/here 
there  is  no  agreement  that  it  contains  all 
the  facts  concerning  v/hich  evidence  was 
given.  Id.  Wliere  the  record  does  not  re- 
cite facts  sufficient  to  enable  the  court  to 
properly  comprehend  the  location  of  the  land 
involved,  assignments  of  error  as  to  the  in- 
troduction of  evidence  v/ill  not  be  consid- 
ered. Coker  v.  Payne  [Ala.]  39  So.  1025. 
Where  the  record  contains  sufficient  of  the 
evidence  to  make  the  rulings  complained  of 
and  exceptions  thereto  intelligible  and  to  en- 
able the  court  to  determine  them,  an  ob- 
jection that  the  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence  in  the 
case  is  without  merit.  Lerura  v.  Geving 
[Minn.]  105  N.  W.  967.  Objection  that  the 
tax  roll  showed  on  its  face  that  plaintiff 
could  not  sue  could  not  be  considered  when 
the  tax  roll  was  not  in  the  record.  Village 
of  Wayne  v.  Goldsmith  [Mich.]  12  Det.  Leg. 
N.  516,  104  N.  W.  689.  The  affidavit  of  coun- 
sel could  not  be  accepted.  Id.  The  proper 
practice  is  for  the  bill  of  exceptions  to  set 
out  or  by  reference  to  the  brief  of  evidence 
to  show  the  evidence  necessary  to  go  up,  and 
if  none  v/as  adduced  was  unnecessary  so  to 
state.  Head  v.  Marietta  Guano  Co.  [Ga.]  53 
S.  E.  676.  Appellate  court  will  not  consider 
rulings  in  dismissing  an  action  and  failure 
to  reinstate  when  facts  on  w^hich  lowef 
court  based  its  action  are  not  presei-ved  in 
the  record.  Carr  v.  Willoughby  &  Co.  [Colo.] 
85  P.   428. 

S3.  Evidence  and  rulings  relative  to  an 
arbitration  clause  in  an  insurance  policy  not 
considered  where  record  deed  did  not  dis- 
close its  terms.  Kinney  v.  Brotherhood  of 
American  Yoemen  [N.  D.]  106  N.  W.  44. 
T\'here  the  sending  out  of  a  certain  state- 
ment with  the  jury  is  relied  on  as  error,  the 
record  must  s'now  the  nature  of  the  state- 
ment. V/elliver  v.  Pennsylvania  Canal  Co., 
23  Pa.  Super.  Ct.  79.  A  bill  of  exceptions  by 
defendant  held  not  to  negative  the  fact  that 
defendant  may  have  introduced  evidence 
after  close  of  plaintiffs  on  which  findings 
for  plaintiff  are  based.  Ausplund  v.  Higgins 
[Or.]   82  P.   12. 

93.  Necessity  of  recital  or  certlSe.-itc: 
Matters  depending  on  the  evidence  cannot  be 
reviewed  unless  the  bill  of  exceptions  is  cer- 
tified to  contain  all  the  evidence.  Callahan 
v.  Houck  &  Co.  [Wyo.]  83  P.  372;  German  v. 
Brooklvn   Heights    R.   Co.,    107   App.   Div.    354. 

95  N.  Y.   S.    112;    Roth   v.   Spero,    48   Misc.    506. 

96  N.  Y.  S.  211;  Voss  v.  Smith,  110  App.  Div. 
104,  97  N.  Y.  S.  3;  Ceballos  v.  Munson  S.  S. 
Line  98  N.  Y.  S  464;  Ausplund  v  Aetna  In- 
demnity Co.  [Or.]  81  P.  577:  Standard  Mfg. 
Co.  V.  Stallmann  [Wis.]  107  N.  W.  662: 
Franklin   County    v.    Furry    [C.    C.    A.    144    F. 
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663.  In  the  absence  of  a  recital  or  state- 
ment in  tlie  case-made  that  it  contains  all 
the  evidence,  the  court  of  review  will  not 
consider  the  weight  of  the  evidence,  nor  de- 
termine any  issue  of  fact  depending  on  the 
evidence.  Crossley  v.  Couch  [Okl.]  82  P. 
831;  Garretson  v.  Witherspoon  [Okl.]  83  P. 
415;  Hanover  State  Bank  v.  Henke  [Okl.]  S3 
P.  926;  Sawyer  &  A.  Lumber  Co.  v.  Champlin 
Lumber  Co.  [Okl.]  81  P.  1093.  Exception 
for  want  of  "any"  evidence  may  be  readied 
without  certificate  of  "all"  evidence,  motions 
to  dismiss,  and  for  directed  verdict  for  de- 
fendant. German  v.  Brooklyn  Heights  R. 
Co.,  107  App.  Div.  354,  95  N.  Y.  S.  112.  A 
certificate  that  the  record  contains  all  the 
evidence  is  not  necessary  to  present  for  re- 
view exceptions  to  a  court's  refusal  to  dis- 
miss the  case  on  the  ground  of  insufficiency 
of  evidence  and  denial  of  motion  to  direct 
verdict.  Id.  It  is  presumed  that  bill  of  ex- 
ceptions contains  all  evidence  given  at  trial 
material  to  specified  errors,  and  if  there  was 
any  evidence  to  overcome  that  presented  in 
the  record  by  appellant,  respondent  should 
cause  it  to  be  incorporated  in  the  record. 
Couson  v.  Wilson  [Cal.  App.]  83  P.  262.  Su- 
preme court  cannot  review  the  findings  of 
fact  in  the  absence  of  a  certificate  by  the 
trial  judge  that  the  bill  of  exceptions  con- 
tains all  the  evidence  or  so  much  as  is  nec- 
essary to  present  the  questions  of  law  raised 
at  the  trial.  Charles  v.  Godfrey,  125  Wis. 
594,  104  N.  Vi.  814.  A  judgment  having  been 
ordered  on  the  pleadings,  it  must  be  certi- 
fied on  appeal  that  all  the  records  and  files 
are  returned  in  order  to  entitle  to  review. 
Purvis  v.  Roholt  [Minn.]  104  N.  T\^  551.  In 
absence  of  certificate  that  record  contains 
all  the  evidence,  it  must  be  presumed  tliat 
the  evidence  was  sufficient  to  sustain  the 
findings  of  fact.  Grout  v.  Stewart  [Minn.] 
104  N.  W.  966.  Under  statutes  requiring  the 
evidence  in  equitable  actions  to  be  taken  down 
in  writing  and  made  a  part  of  the  record 
wlien  certified  by  the  trial  judge,  the  evi- 
dence will  not  be  considered  unless  so  pre- 
served. Code  §  3652.  Co-operative  Bank  v. 
Meldrum  [Iowa]  105  N.  W.  206.  The  fact 
that  the  case  was  submitted  on  a  written 
statement  of  facts  did  not  render  the  cer- 
tificate of  the  judge  unnecessary.     Id. 

Sufficiency  of  recital  or  certifloate:  Cer- 
tificate of  stenographer  attaclied  to  tran- 
script that  it  contains  all  the  evidence  will 
not  supply  necessitj'  of  affirmatively  show- 
ing that  case-made  contains  all  tlie  evidence. 
Crossley  v.  Couch  [Okl.]  82  P.  831.  In  the 
absence  of  any  showing  that  omitted  evi- 
dence was  material  to  tlie  consideration  of 
the  appeal,  the  certificate  of  the  presiding 
judge  that  the  record  contains  all  the  evi- 
dence will  be  taken  to  import  verity.  Hickey 
Anaconda  Copper  Min.  Co.  [Mont.]  81  P.  806. 
The  trial  judge  certified  that  the  bill  of  ex- 
ceptions contained  the  substance  of  all  tes- 
timony affecting  the  exceptions  noted.  Held, 
it  will  be  assumed  that  it  contained  all  the 
evidence  affecting  an  exception  that  the 
evidence  did  not  sustain  the  finding,  though 
the  testimony  was  in  an  abbreviated  narra- 
tive form.  Farrell  v.  Danbury  [Mich.]  12 
Det.  Leg.  N.  380,  104  N.  W.  383.  Bill  of  ex- 
ceptions need  not  state  that  it  contains  all 
the  evidence,  when  it  otherwise  reasonably 
appears  that  the  court  has  before  it  all  the 
testimony  upon  which  this  judgment  of  the 
trial  court  is  founded.  Fisher  v.  Chicago 
City  R.   Co.,  114  111.  App.   217.     When  record 


reads  "But  the  court  upon  hearing  argu- 
ment of  counsel  .  .  .  overruled  the  motion 
for  a  new  trial,  and  entered  judgment  upon 
the  verdict  against  the  plaintiff  for  costs. 
To  the  overruling  of  which  said  motion  for 
a  new  trial,  and  to  the  entry  of  said  judg- 
ment, plaintiff  then  and  there  duly  excepted" 
this  is  a  sufficient  exception  to  the  overrul- 
ing of  the  motion  for  a  new  trial.  Id. 
Wliere  a  proposed  statement  of  facts  was 
served  on  respondent  to  which  he  filed  no 
exceptions  nor  proposed  any  amendments, 
and  it  was  subsequently  certified  to  by  the 
court  to  contain  all  material  evidence  not 
already  in  the  record,  is  sufficient  to  au- 
thorize the  court  of  review  to  try  an  appli- 
cation for  a  divorce  de  novo.  Swift  v.  Swift, 
39  Wash.  600,  81  P.  1052.  Where  it  is  shown 
by  a  ca.se-made  that  "all  of  said  evidence 
so  introduced  at  said  trial  in  said  action  and 
the  objections  made  and  exceptions  saved 
and  the  orders  and  rulings  of  the  court  are 
in  words  and  figures  as  follows,  to  wit:" — • 
such  declaration  is  a  sufficient  statement 
that  the  record  contains  all  of  the  evidence. 
Southern  Pine  Lumber  Co.  v.  Ward  [Okl.] 
85  P.  459.  Bill  of  exceptions  need  not  state 
that  it  contains  all  the  evidence  where  it 
otherwise  reasonably  appears  that  the  court 
has  before  it  all  the  testimony  upon  which 
the  judgment  is  founded.  Fisher  v.  Chicago 
City  R.  Co.,  114  111.  App.  217.  A  certificate 
by  the  clerk,  unauthorized  by  statute,  that 
case-made  contains  all  the  evidence  will  not 
supply  omissions  in  the  case-made  itself. 
Hanover  State  Bank  v.  Henke  [Okl.]  83  P. 
926.  Statement  that  "the  foregoing  was  all 
the  evidence  introduced  on  the  trial  of  this 
cause"  shows  that  bill  contains  all  the  evi- 
dence so  as  to  authorize  review.  Morehouse 
&  T\''ells  Co.  v.  Schwaber,  118  111.  App.  44. 
Intendment  of  certificate  of  judge  that  plain- 
tiff's evidence  "tended  to  prove  the  follow- 
ing facts"  held  to  be  that  all  the  material 
parts  of  such  evidence,  relating  to  instruc- 
tions complained  of  in  motion  for  new  trial, 
set  forth  in  the  same  bill  of  exceptions, 
were  summarized.  Regan  v.  McCarthy,  119 
111.  App.  578.  Statement  in  abstracts:  "Cer- 
tificate of  S.  judge,  and  B,  filed  in  due  form 
to  shorthand  notes  and  transcript  of  evi- 
dence" held  not  to  show  that  the  record  of 
the  evidence  was  preserved  by  proper  cer- 
tificate filed  with  clerk  of  the  trial  court 
within  6  months  from  entry  of  decree.  Os- 
kaloosa  Nat.  Bldg.  Loan  &  Inv.  Ass'n  v. 
Bailey  [Iowa]  105  N.  W.  417.  A  certifloate 
by  the  clerk  that  the  record  contains  all  of 
the  proceedings  between  certain  dates  while 
the  proceedings  covered  a  longer  time,  is  in- 
sufficient. Conery  v.  His  Creditors  [La.]  39 
So.  792.  W^here  the  record  declares  that  it 
contains  all  the  evidence,  findings  of  fact 
may  be  reviewed  despite  a  contention  of 
counsel  that  it  does  not  contain  all.  In  re 
Waterman's  Estate,  98  N.  Y.  S.  583.  A  bill 
of  exceptions  which  purports  to  recite  the 
evidence  in  the  order  of  its  introduction 
giving  name  of  each  witness,  giving  often 
both  questions  and  answers,  and  containing 
a  recital  that  action  of  court  in  directing 
verdict  was  founded  "on  all  of  the  evidence 
as  above  set  forth  on  behalf  of  the  plain- 
tiff," sufficiently  shows  that  it  embodies  all 
the  material  evidence  necessary  for  review, 
of  an  order  directing  or  refusing  to  direct  a 
verdict.  Rockwell  v.  Capital  Traction  Co.. 
25  App.  D.  C.  98.  Where  the  record  proper 
affirmatively    shows    that    all    the    evidence 
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taken  on  the  trial  Is  not  incorporated  therein 
and  the  only  attempts  to  cure  the  omission 
in  the  record  is  by  statements  in  the  petition 
in  error,  the  court  will  not  review  assign- 
ments of  error  arising  on  the  evidence. 
Rees  V.  Gray  [Okl.]  S3  P.  719.  Certificate 
that  bill  of  exceptions  contained  all  the  evi- 
dence offered  by  either  party  was  a  suffi- 
cient certification  that  the  bill  contained  all 
the  evidence  received  or  offered.  Sheibley 
V.  Huse  [Neb.]  106  N.  W.  102S. 

94,  An  objection  to  the  jurisdiction  of  the 
trial  court  will  not  be  considered  on  appeal 
unless  such  objection  has  been  brought  into 
the  record.  Stoy  v.  Indiana  Hydraulic  Power 
Co.  [Ind.J  76  N.  E.  1057.  Where  the  record 
shows  an  order  of  adjournment  of  court  to 
a  future  day  in  the  term  and  judicial  pro- 
ceedings in  the  interval,  it  will  be  presumed 
in  favor  of  the  jurisdiction  of  the  court  over 
such  proceedings  that  the  order  had  been 
vacated  and  the  court  reconvened.  Back  v. 
State  [Neb.]  106  N.  W.  7S7.  Under  Rev.  St. 
1898,  §  3845,  as  amended  by  L.  1899,  p.  7,  c. 
5,  allowing  actions  against  executors  in  the 
circuit  court  when  the  remedy  in  the  county 
court  would  not  be  adequate  the  decision 
of  the  circuit  court  that  it  has  jurisdiction 
will  not  be  disturbed  unless  clearly  erro- 
neous. Lindemann  v.  Rusk,  125  Wis.  210, 
104  N.  W.  119.  The  question  of  loss  of  ju- 
risdiction of  trial  court  because  the  case 
was  not  decided  within  6  months  after  sub- 
mission not  presented  where  record  showed 
when  the  testimony  was  taken  and  the  de- 
cree rendered  but  did  not  sho^v  when  cause 
w^as  argued  or  submitted.  Barkume  v. 
Phelps,  Brace  &  Co.  [Mich.]  12  Det.  Leg.  N. 
547,  104  N.  W.  980.  ^"here  the  record  dis- 
closes that  the  regular  judge  certified  his 
disqualifications,  that  the  Governor  appointed 
the  special  judge  and  that  he  took  the  oath 
and  proceeded  to  try  the  case,  it  sufficiently 
shows  the  commission  of  the  special  judge 
to  try  the  case.  Bauman  v.  Wells  Fargo 
Exp.  Co.  [Ark.]  91  S.  "W.  13.  Where  the  cir- 
cuit court  retained  jurisdiction  of  garnish- 
ment proceedings,  it  will  be  assumed  on  ap- 
peal that  the  return  on  the  execution  was 
sufficient  to  give  jurisdiction,  ■where  the  con- 
trary is  not  shown.  Commercial  Real  Es- 
tate &  Brokerage  Co.  v.  Riemann  [Mo.  App.] 
93  S.  W.  305. 

95.  In  the  absence  of  a  bill  of  exceptions 
containing  the  evidence  offered  upon  a  mo- 
tion to  quash  the  service  of  summons,  a  re- 
viewing court  will  presume  that  the  court 
below  found  from  the  evidence  every  fact  in 
issue  necessary  to  sustain  its  action  in  over- 
ruling the  motion,  Caldwell  Furnace  Foun- 
dry Co.  v.  Peck-Williamson  Heating,  etc., 
Co.,  6  Ohio  C.  C.  (N.  S.)  629.  Presumption 
is  that  an  alias  summons  ■was  issued  where 
it  is  urged  that  a  summons  was  served  by 
publication  after  the  original  summons  was 
returned,  Boyer  v.  Pacific  Mut.  Life  Ins.  Co. 
[Cal.  App.]  81  P.  671.  Where  the  record 
shows  the  giving  of  note  to  a  ward,  of  the 
hearing  of  his  guardian's  application  for 
leave  to  sell  his  real  estate,  and  such  notice 
is  unavailing,  as  not  coming  VvMthin  the  stat- 
utory provision,  on  appeal  it  cannot  oe  pre- 
sumed from  the  facts  that  the  sale  was  con- 
firmed by  the  probate  court  that  any  other 
notice  was  given,  the  record  being  silent. 
Beachy  v.  Shomber  [Kan.]  84  P.  547. 


96.  A  judgment  in  favor  of  a  plaintiff 
must  be  reversed  where  a  demurrer  has  been 
overruled  to  an  insufficient  paragraph  of 
complaint,  unless  it  is  affirmatively  shown 
that  the  verdict  or  finding  rests  exclusively 
upon  a  good  paragraph.  Lake  Erie  &  W.  R. 
Co.  V.  McFall  [Ind.]  76  N.  E.  400.  Where 
the  record  shows  that  the  complaint  was 
signed  by  the  plaintiff's  attorneys  as  re- 
quired by  Burns'  Ann.  St.  1901,  §  361,  and 
the  record  does  not  disclose  that  it  was  not 
signed  when  filed,  the  appellate  court  can- 
not say  that  there  was  error  in  the  trial 
court  in  refusing  to  strike  the  complaint  on 
account  of  not  being  signed.  Whinery  v. 
Brown  [Ind.  App.]  75  N.  E.  605.  Erroneous 
overruling  of  a  demurrer  to  a  bad  paragraph 
of  a  complaint  will  reverse,  though  the  com- 
plaint contains  a  good  paragraph,  where  it 
does  not  affirmatively  appear  that  the  judg- 
ment rests  exclusively  upon  the  good.  Lake 
Shore,  etc.,  R.  Co.  v.  Barnes  [Ind.]  76  N.  E. 
629.  Where  there  is  nothing  in  the  record 
to  show  whether  or  not  a  pleading  v.-as  filed 
in  time,  the  refusal  of  the  lower  court  to 
sustain  a  motion  to  strike  the  pleading  be- 
cause not  filed  in  time  cannot  be  considered. 
Neal  Loan  &  Banking  Co.  v.  Chastian  [Ga.] 
53  S.  E.  459.  Where  the  transcript  fails  to 
show  the  motion  for  judgment  on  the  plead- 
ings, objection  to  introduction  of  testimony 
under  pleadings,  or  any  ruling  on  such  mo- 
tions or  any  objections  thereto,  assignments 
of  error  relating  to  them  cannot  be  consid- 
ered. Missouri,  etc.,  R.  Co.  v.  Murphy  [Kan.] 
81  P.  478.  On  appeal  from  judgment  on 
pleadings,  no  application  for  amendments 
being  disclosed,  it  must  be  presumed  that 
appellant  stood  on  his  pleadings  as  orig- 
inally filed.  Fishburne  v.  Merchants'  Bank 
of  Port  Townsend  [Wash.]  85  P.  38.  An 
order  requiring  a  party  to  plead  will,  in  the 
absence  of  an  affirmative  showing  of  error, 
be  presumed  valid.  Everett  v.  Wilson 
[Colo.]   83  P.  211. 

Necessity  of  iscl'ncling  pleadings:  Where 
the  judgment  entry  does  not  show  that  issue 
■was  joined  on  special  issue  filed  in  garnish- 
ment proceedings,  it  will  be  assumed  that 
the  case  ■was  tried  on  tlie  statutory  issue 
raised  under  Code  1896,  §  2200.  Ober  &  Sons 
Co.  V.  Phillips  Buttorff  Mfg.  Co.  [Ala.]  40 
So.  278.  Dismissal  of  petition  for  interest 
on  a  decree  will  not  be  reviewed  where  the 
bill  to  which  petition  was  auxiliary  is  not 
in  the  record.  Gait  v.  Nevitt,  116  111.  App. 
30S.  Where  an  answer  alleges  champerty 
and  no  reply  is  made,  but  the  parties  pro- 
ceed to  try  the  issue  on  its  merits,  on  ap- 
peal it  will  be  presumed  that  the  answer 
was  controverted  of  record  and  that  the  or- 
der was  by  oversight  not  entered.  Fitz- 
patrick  v.  Vincent  [Ky.]  88  S.  W.  1073. 
Failure  to  bring  up  pleadings  precludes  con- 
sideration of  alleged  error  in  overruling  de- 
murrer or  in  trving  title  to  real  estate.  Ax- 
elson  V.  Anderson  [Colo.]  83  P.  626.  The 
correctness  of  court's  ruling  in  sustaining 
a  demurrer  to  a  plea  cannot  be  considered 
where  the  plea  as  it  then  existed  does  not 
appear.  Phillips-Buttorff  Mfg.  Co.  v.  Wild 
Bros.    [Ala.]   39  So.  359. 

Necessity  of  ineludinj?  amendments!  Dis- 
missal of  iDill  for  insufficiency  cannot  be  re- 
viewed when  an  amendment  thereto  is  not 
in    the    record.     Granger   v.    Simmons    Hard- 
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ware  Co.  [Ala.]  40  So.  951.  Alleged  eri'or  In 
allo'wing  amendment  so  as  to  change  cause 
of  action  not  considered  where  papers 
amended  were  not  in  the  abstract.  De  Moss 
V.  Thomas,  US  111.  App.  467.  It  will  be  as- 
sumed, in  the  absence  of  tlie  showing  of  any 
prejudice  to  the  opposite  party  tiiat,  where 
tiie  evidence  was  sutRcient  to  sustain  an  ap- 
plication for  letters  of  administration,  the 
application  amended  to  conform  with  the 
proof.  In  re  Long's  Estate  [Wash.]  SI  P. 
1007.  An  application  for  leave  to  amend  an- 
swer which  court  intimates  will  be  denied, 
but  no  formal  ruling  thereon  appearing,  it 
will  be  assumed  that  application  was  de- 
nied.     Hewel  V.  Hogan   [Cal.  App.]  84  P.  1002. 

NecesstUy  of  iQciiwllKg-  nioiions  and  de- 
niiirrers:  Assignments  of  error  to  the  strik- 
ing of  portions  of  pleadings  will  not  oe  con- 
sidered where  tliere  is  no  statement  in  the 
record  of  the  parts  stricken.  Lindley  v. 
Kemp  [Ind.  App.]  76  N.  E.  798.  No  avail- 
able error  can  be  predicated  upon  the  ruling 
of  the  court  on  a  demurrer  not  copied  in  the 
record.  Town  of  Knightstown  v.  Homer 
[Ind.  App.]  75  N.  E.  13.  An  assignment  in 
overruling  a  demurrer  and  a  motion  to 
strike  will  not  be  considered  where  neither 
the  demurrer  nor  motion  is  in  the  record. 
Equitable  Mfg.  Co.  v.  Martin  [Ala.]  39  So. 
769.  Rulings  on  motions  to  strike  pleas 
cannot  be  considered  where  neither  the  pleas 
nor  rulings  are  contained  in  the  bill  of  ex- 
ceptions. Harrison  v.  Alabama  Midland  R. 
Co.  [Ala.]  40  So.  394.  Where  it  is  assigned 
that  the  court  erred  in  sustaining  plaintiff's 
special  exception  to  defendant's  answer  and 
the  state  of  facts  does  not  show  what  the 
exception  was,  the  court  will  consider  any 
valid  exception  which  may  have  been  inter- 
posed and  assume  in  favor  of  the  judgment. 
Hummel  v.  Del  Greco  [Tex.  Civ.  App.]  90  S. 
W.  339.  An  assignment  of  error  that  the 
court  erred  in  not  sustaining  a  demurrer  can 
not  be  considered  where  the  record  fails  to 
show  that  such  demurrer  was  considered  by 
the  court.  St.  Louis  S.  W.  R.  Co.  v.  Rollins 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  82,  89  S. 
W.  1099.  Where  the  record  fails  to  show 
that  the  exception  to  appellee's  petition  was 
taken  before  answering,  it  will  be  presumed 
on  appeal  that  the  court  overruled  it  because 
made  too  late.  St.  Louis,  etc.,  R.  Co.  v. 
Berry  [Tex.  Civ.  App.]  93  S.  W.  1107.  As- 
signment of  error  in  overruling  exceptions 
to  defendant's  pleadings  will  not  be  consid- 
ered where  the  record  shows  no  exceptions, 
althougli  the  judgment  of  the  court  recites 
the  overruling  of  exceptions  to  defendant's 
pleadings.  Lee  v.  Hickson  [Tex.  Civ.  App.] 
91  S.  W.  636. 

S>7.  The  fact  that  the  record  does  not  con- 
tain a  written  appearance  does  not  raise  the 
presumption  that  a  party  did  not  appear  and 
submit  to  the  jurisdiction  of  the  trial  court. 
Long  V.  Frank,  117  111.  App.  207.  The  ap- 
pearance of  a  party  in  the  court  below  will 
be  presumed  where  necessary  to  the  power 
of  the  court  to  enter  an  order  sought  to  be 
reviewed  for  lack  of  jurisdiction  to  enter  it. 
IcL 

98.  On  appeal  from  an  order  denying  a 
motion  to  quash  an  alternative  mandamus, 
it  will  oe  presumed  that  it  was  properly 
granted  where  the  petition  upon  which  it 
was  issued  was  not  in  the  record.  People  v. 
Hayes,  106  App.  Div.  563,  94  N.  Y.  S.  754. 
All  presumptions  being  in  favor  of  the  valid- 
ity of  the  judgment,  an  appeal  from  an   or- 


der appointing  a  receiver,  which  fails  to 
bring  up  the  facts  and  affidavits  upon  which 
sucli  order  was  made  is  not  reviewable. 
Hannon  v.  Millichamp  [Wash.]  82  P.  168. 
Where  the  record  shows  that  evidence  was 
heard  by  the  trial  court  without  showing 
what  the  evidence  was,  the  correctness  of 
the  ruling  of  the  lower  court  in  dissolving 
a  restraining  order  will  be  presumed.  Ku- 
billus  V.  Ewert  [Wash.]  82  P.  147.  A  mo- 
tion to  dismiss  an  appeal  from  an  order  dis- 
missing a  petition  to  contest  a  will  and  va- 
cating a  prior  order  to  the  same  effect  is  a 
collateral  attack  on  the  latter  part  of  the 
order  and  encounters  the  presumption  that 
the  trial  court  had  sufficient  grounds  for 
vacating  the  same.  In  re  Sullivan's  Estate 
[Wash.]  82  P.  297.  Order  refusing  to  pro- 
liibit  a  party  from  prosecuting  the  suit  for 
plaintiffs  was  not  before  the  appellate  court 
where  papers  and  proceedings  on  which  it 
was  based  were  not  contained  in  bill  of  ex- 
ceptions. Knights  Templars  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  110  111.  App.  648. 
Error  cannot  be  assi_gned  for  overruling  a 
motion  for  a  continuance  where  the  bill  of 
exceptions  does  not  contain  the  motion,  or 
the  affidavit,  or  any  exception  to  tlie  ruling 
of  the  court.  Foley  v.  Kane,  114  111.  App. 
544.  That  documents  mentioned  in  a  mo- 
tion are  not  in  the  record  does  not  preclude 
review  if  everything  actually  before  the 
court  on  the  inotion  is  in.  Richardson  v. 
Johnson  [La.]  39  So.  449  [advance  sheets 
only].  Denial  of  a  motion  based  on  a  show- 
ing of  facts  cannot  be  reviewed  unless  the 
record  shows  either  the  facts  before  the  trial 
court  or  that  the  denial  was  wholly  on  a 
question  of  law.  Hayes  v.  Eubanks  [Ga.] 
54  S.  E.  174.  Rulings  on  a  motion  cannot 
be  reviewed  unless  the  grounds  of  the  mo- 
tion appear.  Stallings  v.  Giloreath  [Ala.J 
41  So.  423.  Where  a  motion  for  a  reinstate- 
ment of  a  cause  asserted  that  the  court  in- 
timated that  he  would  direct  a  verdict,  but 
the  record  on  appeal  from  an  order  denying 
such  motion  does  not  so  state,  it  will  be 
presumed  that  the  court  found  the  state- 
ments untrue.  Sanchez  v.  Atchinson,  etc., 
R.  Co.  [Tex.  Civ.  App.]  90  S.  W.  689.  Dis- 
charge of  garnishee  sustained  where  motion 
to  strike  claim  of  exemptions  was  denied 
and  claim  was  not  patently  bad.  Chamber- 
lain V.  Mobile  Fish  &  Oyster  Co.,  141  Ala. 
464,  37  So.  690.  Ruling  on  a  motion  for  a 
verdict  will  not  be  disturbed  unless  the  rec- 
ord shows  it  to  be  clearly  wrong.  McCune 
V.  Badger  [Wis.]  105  N.  W.  667.  Where  mo- 
tion for  a  directed  verdict  on  several  suffi- 
cient grounds  is  sustained  generally,  the 
ruling  will  not  be  disturbed  if  the  record  is 
sufficient  to  sustain  it  on  any  of  the  grounds 
assigned.  Dolan  v.  Burlington,  etc.,  R.  Co. 
[Iowa]  105  N.  W.  834.  A  motion  to  set  aside 
a  nonsuit  and  the  action  of  the  court  upon 
it  cannot  be  reviewed  except  upon  a  bill  of 
exceptions.  Wafford  v.  St.  Louis,  etc.,  R. 
Co.  [Mo.]  93  S.  W.  247.  In  the  absence  from 
the  record  the  grounds  on  which  a  nonsuit 
was  asked,  it  vv'ill  be  presumed  that  tlie  mo- 
tion was  general  and  accordingly  the  grant 
thereof  will  not  be  sustained  on  grounds 
whioli  could  have  been  obviated  if  a  specific 
motion  had  been  made.  De  Leonis  v.  Ham- 
mel  [Cal.  App.]  82  P.  349.  An  appeal  from 
an  order  granting  a  motion  to  dismiss  w^ill 
not  oe  reviewed  in  the  absence  of  a  bill  of 
exceptions.  Hawthorn  v.  Alexander  [Mo. 
App.]    91    S.    W.    444.     Bill    of    exceptions    is 
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necessary  to  a  review  of  an  order  refusing  a 
continuance.  Gray  v.  Frontroy  [Tex.  Civ. 
App.]  89  S.  W.  1090.  The  action  of  the  trial 
court  in  overruling  a  motion  for  a  venire  de 
novo  will  not  be  reviewed  where  the  record 
is  silent  as  to  the  grounds  upon  which  such 
motion  was  based.  Douglas  v.  Indianapolis 
&  N.  W.  Traction  Co.  [Ind.  App.]  76  N.  E. 
892.  Ruling  on  motion  to  dismiss  action  and 
quash  attachment  and  levy,  cannot  be  con- 
sidered on  appeal  without  a  bill  of  excep- 
tions.    Everett  v.  Wilson  [Colo.J   S3  P.  211. 

99.  Where  the  record  fails  to  show  the 
facts  upon  which  the  court  based  its  refusal 
to  grant  leave  to  sue  a  receiver,  the  order 
will  not  be  reviewed  and  an  appeal  there- 
from dismissed.  W^hitehouse  v.  Nelson  Dry 
Goods  Co.  [Wash.]  82  P.  161.  Nothing  ap- 
pearing to  the  contrary,  it  will  be  presumed 
the  court  rightfully  overriiled  an  unsup- 
ported objection  to  placing  the  cause  on  the 
short  cause  calendar.  Kaestner  v.  Farmers' 
&  Merchants'  State  Bank,  112  111.  App.  158. 

1.  TVhere  the  record  fails  to  show  on 
what  theory  a  case  was  tried  in  the  justice 
court,  an  allegation  of  error  that  it  was 
changed  during  trial  in  county  court  will 
be  considered  unsupported  by  the  evidence. 
Hasse  v.  Herring  [Colo.]  85  P.  629.  It  will 
be  presumed  that  until  the  cause  was  sub- 
mitted the  jury  was  in  its  proper  place  in 
court  and  heard  the  rulings.  Gardner-Wil- 
mington Coal  Co.  V.  Knott,  115  111.  App.  515. 
It  will  not  be  presumed  that  interrogatories 
w^ere  given  without  first  submitting  them  to 
plaintiff.  Flsk  v.  Chicago  "V\''ater  Chute  Co., 
119  111.  App.  536.  Where  bill  of  exceptions 
is  silent  the  court  will  not  presume  that  cer- 
tain interrogatories  were  given  without  first 
submitting  them  to  plaintiff.  Id.  Answers 
not  shov/n,  presumed  to  have  been  respon- 
sive. Southwestern  A.  R.  Co.  v.  Maddox 
[Ala. J  41  So.  9.  Where  the  court  grants  a 
motion  for  nonsuit,  on  grounds,  some  of 
which  are  too  general  to  sustain  the  order, 
it  will  be  presumed  that  the  order  is  oased 
on  those  grounds  which  will  sustain  it. 
Mackel  v.  Bartlett  [Mont.]  82  P.  795.  Where 
the  abstract  does  not  contain  all  the  ques- 
tions asked  the  jurors,  an  assignment  that 
the  trial  court  erred  in  refusing  to  permit 
certain  questions  to  be  asked  of  the  jurors 
will  not  be  considered.  Heiple  v.  Washing- 
ton, 219  111.  604,  76  N.  E.  854.  It  must  be 
assumed  upon  exceptions  that  the  jury 
headed  the  statement  of  counsel  and  the  rul- 
ing of  the  court  relative  to  the  purpose  for 
which  papers  -were  received  in  evidence. 
McLaughlin  v.  Joy  [Me.]  62  A.  348.  On  ap- 
peal findings  and  proceedings  may  be  deemed 
amended  in  accordance  v.nth  the  facts  proved 
below.  Coe  v.  Rockman  [Wis.]  106  N.  W. 
290.  Action  of  court  in  excusing  a  jniror  not 
considered  where  record  wholly  omitted  the 
examination  and  challenge.  Aultman,  Miller 
&  Co.  v.  Jones  [N.  D.]  106  N.  'W.  688.  T\^here 
flefendant  pleaded  extinguishment  of  the  ac- 
tion by  previous  settlement  but  the  record 
showed  no  motion  based  thereon,  or  action 
of  the  court  or  any  exception  on  the  ground 
that  the  case  was  not  properly  in  court,  it 
will  be  presumed  pending  when  tried. 
Burr's  Damascus  Tool  W^orks  v.  Peninsular 
Tool  Mfg.  Co.  [Mich.]  105  N.  W.  858.  To 
justify  reversal  on  the  ground  of  an  order 
erroneously  giving  defendant  the  right  to 
apen    and    close    prejudice    must    be    shown. 


Farmer  v.  Norton  [Iowa]  105  N.  W.  371. 
Action  of  trial  court  in  striking  pleas  will 
not  be  considered  where  bill  of  exceptions 
fails  to  set  out  the  motion.  Forbes  v.  Rog- 
ers [Ala.]  38  So.  843.  Exceptions  to  re- 
marks made  by  counsel  cannot  be  consid- 
ered where  the  remarks  are  not  set  out  in 
the  record.  Alden  v.  Robinson,  98  N.  Y.  S. 
675.  An  assignment  of  error  that  a  district 
court  cannot  issue  a  writ  of  certiorari  to  a 
justice  of  peace  in  another  district  unless 
designated  to  act  under  Sayles'  Ann.  Civ.  St. 
1S97,  art.  1069,  v.'ill  not  oe  considered  where 
the  bill  of  exceptions  does  not  negative  such 
designation.  Seiber  v.  Johnso.a  Mercantile 
Co.  [Tex.  Civ.  App.]  90  S.  W.  516.  It  will 
not  be  assumed  on  appeal  that  the  plaintiff 
made  the  servants  of  defendant  railroad 
company  parties  defendant  merely  to  defeat 
Federal  jurisdiction,  in  the  absence  of  the 
evidence  against  them,  specially  where  the 
lower  court  refused  a  peremptory  instruc- 
tion in  favor  of  such  servants.  Illinois 
Cent.  R.  Co.  v.  Rutherford  [Ky.J  91  S.  W. 
255.  Improper  conduct  of  counsel,  excep- 
tions thereto  not  preserved  in  a  bill,  not  re- 
viewable on  appeal.  Stagg  Co.  v.  Bright- 
well  [Ky.]  92  S.  'W.  8.  Where  on  appeal  it 
appears  that  notice  was  served  on  one 
named  in  the  precept  as  attorney,  and  it 
does  not  appear  that  he  was  not  attorney, 
it  wll  be  presumed  that  he  was.  Gilmer 
V.  Beauchamp  [Tex.  Civ.  App.]  87  S.  W.  907. 
An  assignment  that  the  court  erred  in  re- 
fusing to  allow  leading  questions  will  not 
be  considered  where  the  bill  of  exceptions 
does  not  contain  the  questions  and  the  ex- 
pected answer.  Galveston,  etc.,  R.  Co.  v. 
Currie  [Tex.  Civ.  App.]  91  S.  W.  1100.  An 
assignment  of  error  that  erred  in  direcing  a 
verdict  will  be  dismissed  where  the  record 
does  not  contain  the  evidence.  Hart  v.  Fo- 
ley [Ind.  T.]  91  S.  W.  33.  Remarks  alleged 
to  have  been  made  by  counsel  cannot  be 
considered  where  the  bill  of  exceptions  does 
not  state  that  such  remarks  were  made, 
though  it  does  contain  affidavits  that  such 
remarks  were  made.  Glasgow  v.  Metropoli- 
!  tan  St.  R.  Co.,  191  Mo.  347,  89  S.  W.  915.  Re- 
I  marks  of  counsel  will  not  be  considered 
I  where  not  contained  in  a  bill  of  exceptions. 
I  though  set  out  in  the  motion  for  a  new 
I  trial.  Mitchell  v.  Robertson  [Mo.  App.]  93 
S.  ^^.  871.  The  action  of  the  trial  court  in 
I  permitting  a  witness  to  testify  as  an  expert 
i  cannot  oe  reviewed  unless  the  evidence 
upo.a  which  the  court  acted  is  brought  up. 
Texas  &  P.  R.  Co.  v.  M'"arner  [Tex.  Civ. 
I  App.]  93  S.  W.  489.  It  will  be  presumed,  in 
!  the  absence  of  a  contrary  showing  upon  the 
I  record,  that  the  trial  court  was  justified  in 
denying  separate  trials  in  condemnation 
proceedings.  Martin  v.  Chicago  &  M.  Elec. 
R.   Co.,   220  111.    97,   77  N.   E.   86. 

3.  \\^here  there  is  evidence  to  support  the 
findings  of  the  chancelor,  it  will  be  pre- 
sumed t'nat  evidence  improperly  admitted 
was  disregarded.  Telford  v.  Howell,  220  111. 
52,  77  N.  E.  82;  Forbes  Co.  v.  Leonard,  119 
111.  App.  629.  Where  the  court  admitted  a 
deed  30  years  old  without  proof  of  execu- 
tion it  will  be  presumed  on  appeal  that  it 
came  from  tlae  proper  custody  and,  there- 
fore, admissible.  Campbell  v.  Bates  [Ala.] 
39  So.  144.  Where  from  the  bill  of  excep- 
tions it  is  impossible  to  determine  who  in- 
troduced  certain    testimony   and    such    testl- 
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mony  might  be  admissible  if  presented  by 
defendant,  court  -will  not  hold  such  evidence 
inadmissible.  Hag-ar  v.  Norton,  188  Mass. 
470,  73  N.  E.  1073.  Error  in  admitting-  tes- 
timony as  to  value  of  flawless  diamonds 
not  available  where  bill  of  exceptions  fails 
to  show  that  the  diamonds  In  controversy 
^■ere  not  of  that  character.  Austin  v.  Van- 
derbilt  [Or.]  85  P.  519.  Where  in  an  action 
for  damages  for  canceling  an  insurance  pol- 
icy, certain  mortality  tables  were  intro- 
duced in  evidence  and  computations  made, 
in  the  aosence  of  a  showing  to  the  contrary 
It  will  be  assumed  on  appeal  that  the  com- 
putations were  made  from  the  tables  in  evi- 
dence. Kelley  v.  Security  Mut.  Life  Ins.  Co., 
lOG  App.  Div.  352,  94  N.  Y.  S.  60.  Whether 
record  entries  were  properly  verified  as  ba- 
sis "for  receiving  tliera  in  evidence  was 
■within  discretion  of  trial  court  and  his  de- 
cision will  be  upheld  if  any  evidence  rea- 
sonably supports  it.  Swedish-American  Nat. 
Bank  v.  Chicago,  etc.,  R.  Co.  [Minn.]  105  N. 
W.  69.  Court  could  not  review  alleged  er- 
ror in  upholding  a  judgment  introduced  in 
evidence  and  disputed  by  defendant,  in  the 
absence  of  a  finding  of  facts.  Hosie  v.  Hart 
[Mich.]  12  Det.  Leg.  N.  596,  105  N.  W.  32. 
Question  of  admissibility  not  raised  where 
It  did  not  appear  that  a  contract  objected 
to  was  subsequently  introduced  or  read. 
Willis  V.  Weeks  [Iowa]  105  N.  W.  1012. 
Court  could  not  say  that  error  was  commit- 
ted in  admitting  evidence  on  cross-examina- 
tion where  the  record  did  not  contain  the 
direct  examination.  Kinney  v.  Brotherhood 
of  American  Toemen  [N.  D.]  106  N.  W.  44. 
On  objection  to  evidence  of  the  condition  of 
an  injured  ankle  at  the  time  of  trial  on  the 
ground  that  it  was  not  admissible  under  the 
declaration,  it  will  be  presumed  on  appeal 
In  the  absence  of  a  showing  to  the  contrary, 
that  the  evidence  was  connected  with  testi- 
mony as  to  the  injuries  sustained.  Lewes 
X.  John  Crane  &  Sons  [Vt.]  62  A.  60.  Where 
fcill  of  exceptions  recites  that  certain  testi- 
mony objected  to  was  elicited  by  the  ques- 
tions asked,  withou.t  setting  forth  what  the 
questions  were,  or  how  it  injured  appellant, 
Is  insufl^icient  to  base  a  reversal  thereon. 
Galveston,  etc.,  R.  Co.  v.  Paschall  [Tex.  Civ. 
App.]  92  S.  W.  446.  Appellant  could  not 
object  that  a  decree  introduced  in  evidence 
did  not  relate  to  matters  existing  prior  to 
the  action  w-here  neither  the  record  nor  the 
abstract  showed  the  date  of  the  decree  or 
of  filing  the  papers.  Fairbank  Co.  v.  Nic- 
olai,  112  111.  App.  261.  Where  evidence  ad- 
mitted or  rejected  does  not  show  its  rele- 
vancy or  irrelevancy  on  its  face,  a  bill  of 
exceptions  must  contain  so  much  of  the 
other  evidence  as  will  make  the  error  ap- 
parent. Hoodless  V.  Jernigan  [Fla.]  41  So. 
194.  Assignments  of  error  in  the  admission 
of  evidence  may  be  considered  though  the 
bill  of  exceptions  does  not  contain  all  the 
evidence.  Duggar  v.  Pitts  [Ala.]  39  So.  905. 
Rulings  on  the  admissibility  of  evidence 
may  be  reviewed  although  the  bill  of  ex- 
ceptions does  not  set  out  all  of  the  evidence 
In  the  case.  Court  rule  33  (Code  1896,  p. 
1201).  Callaway  v.  Gay  [Ala.]  39  So.  277. 
Evidence  adiultted  must  appear.  Perrin 
T.  Carbone  [Cal.  App.]  82  P.  222;  "^'illiams 
V.  Jones  [Fla.]  40  So.  28;  Johnson  v. 
Thrower,  123  Ga.  706,  51  S.  E.  636;  Bennett 
A  Co.  V.  Farmers'  &  Merchants'  Bank  [Ga.] 
62  S.  E.  330;  Stanley  v.  Core,  119  Iowa,  417, 
93   N.    W.   S43;    Blake   v.    Grondin    [Mich.]    12 


Det.  Leg.  N.  353,  104  N.  W.  423;  State  v. 
Wooldridge.  192  Mo.  12,  91  S.  W.  125;  De 
Coster  V.  Herzog  Co.,  97  N.  Y.  S.  295;  Pizzi 
V.  Nardello,  23  Pa.  Super.  Ct.  35;  Jenkinson 
Co.  V.  Eggers,  28  Pa.  Super.  Ct.  151;  Armour 
V.  Produce  Co.,  28  Pa.  Super.  Ct.  524;  St. 
Louis  Southern  R.  Co.  v.  Demsey  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  961,  89  S.  W.  786; 
Mullen  v.  Galveston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  92  S.  W.  1000;  Mafli  v.  Stephens  [Tex. 
Civ.  App.]  93  S.  W.  158;  Hamann  v.  Milwau- 
kee Bridge   Co.    [Wis.]    106    N.    W.    1081. 

S.  Exclusion  to  testimony  will  only  be 
considered,  in  the  absence  of  a  statement  of 
facts,  when  it  appears  not  only  that  it  -was 
error  but  that  such  error,  to  a  reasonable 
certainty,  was  prejudicial  to  appellant. 
Gatlin  v.  Street  [Tex.  Civ.  App.]  90  S.  W.  318. 
To  sustain  exceptions  they  must  contain 
within  tliemselves  sufficient  to  show  that 
the  exceping  party  was  aggrieved.  Lenfest 
V.  Bobbins  [Me.]  63  A.  729.  The  rule  that 
an  assignment  of  error  in  refusing  to  al- 
low a  witness  to  answer  cannot  be  consid- 
ered where  it  does  not  appear  what  the  an- 
swer would  have  been  does  not  apply  where 
the  court  rules  out  an.  entire  line  of  evi- 
dence or  where  he  holds  a  v/itness  to  be 
incompetent.  Union  R.  Co.  v.  Hunton,  114 
Tenn.  609,  88  S.  W.  182.  When  the  alleged 
error  is  the  rejection  of  evidence,  it  is  not 
necessary  that  the  record  contain  all  the 
evidence.  Mackel  v.  Bartlett  [Mont.]  82  P. 
795.  Exclusion  of  evidence  will  not  be  con- 
sidered where  the  record  does  not  show  its 
relevancy.  Luhn  v.  Luhn  [Tex.  Civ.  App.] 
93  S.  W.  525;  In  re  Angle's  Estate  [Cal.]  82 
P.  668;  Cook  v.  State  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  1029,  89  S.  W.  641;  Humphrey 
V.  Pope  [Cal.  App.]  82  P.  223;  Merrill  v. 
Milliken  [Me.]  63  A.  299;  Sneuecor  v.  Pope 
[Ala.]    39   So.    318. 

Must  shoiv  ground  of  exclusion:  Assign- 
ment of  errors  in  excluding  evidence  will 
not  be  considered  when  the  record  does  not 
disclose  what  the  objection  to  it  was.  Bry- 
son  V.  Boyce  [Tex.  Civ.  App.]  92  S.  W.  820; 
Jennings  v.  Edgefield  Mfg.  Co.  [S.  C]  52  S. 
E.  113;  Kinney  v.  Brotherhood  of  American 
Yoemen  [N.  D.]  106  N.  TV.  44;  Veatch  v. 
Gray  [Tex.  Civ.  App.]  91  S.  W.  324;  Jones  v. 
Humphreys  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
684,  88  S.  W.  403;  Gulf,  etc.,  R.  Co.  v.  Hays 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  762,  89  S. 
W^.  29;  Metropolitan  St.  R.  Co.  v.  Wishert 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  799,  89  S. 
W.   460. 

The  evidence  excluded  must  appear. 
Screws  v.  Anderson  [Ga.]  52  S.  E.  429; 
Dowie  V.  Priddle,  116  111.  App.  184;  Flint  v. 
Illinois  Cent.  R.  Co.  [Ky.]  88  S.  W.  1055; 
Magnolia  Metal  Co.  v.  Gale  [Mass.]  78  N.  E. 
128;  Parker  v.  Holland,  115  Mo.  App.  681, 
91  S.  W.  978;  Peterson  v.  Hansen  [N.  D.]  107 
N.  W.  528;  O'Keefe  v.  Dillenbeck  [Okl.]  83 
P.  540;  Creachen  v.  Bromley  Bros.  Carpet 
Co.  [Pa.]  63  A.  195;  Ramm  v.  Galveston,  etc., 
R.  Co.  [Tex.  Civ.  App.]  92  S.  W.  426.  In  or- 
der for  the  exclusion  of  oral  testimony  to 
be  considered,  it  must  appear  that  a  perti- 
nent question  was  asked,  and  that  the  court 
ruled  out  the  answer,  and  that  a  statement 
was  made  to  the  court  at  tlie  time,  showing 
^^hat  the  answer  would  be;  and  that  sucli 
testimony  was  material  and  would  have 
benefited  the  complaining  party.  Moore  v. 
Mobley,  123  Ga.  424,  51  S.  E.  351;  Screws  v. 
Anderson  [Ga.]  52  S.  E.  429;  Bowden  v. 
Bowden  [Ga.J  53  S.  E.  606;  Fleener  v.  John- 
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son  [Ind.  App.]  77  N.  E.  366;  Meyers  v. 
Clarke  [Ky.]  90  S.  W.  1049;  Union  R.  Co.  v. 
Hunton,    114   Tenn.   609,   88  S.   W.   182. 

4.  Must  shoTi-  r^in  the  evidence.  To'wn- 
sehd  V.  Beatrice  Cemetery  Ass'n  [C.  C.  A.] 
138  F.  381;  Williams  v.  Jones  [Ariz.]  85  P. 
399;  Empire  Smelter  Co.  v.  Gardiner  \^''or- 
then  &  Goss  Co.  [Ariz.]  85  P.  729;  Merritt 
V.  TVallace  [Ark.]  88  S.  W.  876;  Matlock  v. 
Stone  [Ark.]  91  S.  TV.  553;  Either  v.  Chris- 
tensen  [Cal.  App.]  81  P.  670;  Lewis  v.  San 
Francisco  [Cal.  App.]  82  P.  1106;  Downing 
V.  Donegan  [Cal.  App.]  82  P.  1111;  Mahoney 
V.  American  Land  &  Water  Co.  [Cal.  App.] 
83  P.  267;  In  re  Wikman's  Estate  [Cal.]  84 
P.  212;  Axelson  v.  Anderson  [Colo.]  83  P. 
626;  Noxon  v.  Remington  [Conn.]  61  A.  963; 
Louisville  &  N.  R.  Co.  v.  Jones  [Fla.]  39  So. 
485;  Vanek  v.  Senft  [111.]  78  N.  E.  17:  King 
V.  King,  215  111.  100,  74  N.  B.  89;  City  of 
Chicago  V.  Mecartney,  216  111.  377,  75  N.  E. 
117;    City   of  Mattoon   v.    Noyes,    218   111.    594, 

75  N.  E.  1065;  Kalish  v.  Chicago,  219  111.   133, 

76  N.  E.  40;  Lumbard  v.  Holdiman,  115  111. 
App.  458;  Todd  v.  Banning,  118  111.  App.  676; 
Kingsbury  v.  Andrews,  119  111.  App.  35; 
BIdg.  &  Loan  Ass'n,  119  111.  App.  39;  Mc- 
Knight  V.  Walker,  119  111.  App.  138;  Stand- 
ley  V.  Cleveland,  etc.,  R.  Co.  [Ind.  App.]  75 
N.  E.  674;  Missouri,  etc.,  R.  Co.  v.  Sheppa.rd 
[Kan.]  82  P.  787;  Holmes  v.  Robertson 
County  Ct.  [Ky.]  89  S.  W.  106;  Durrett  v. 
Durrett  [Ky.]  89  S.  W.  210;  Providence- 
Washington  Ins.  Co.  V.  Paducah  Towing  Co. 
[Ky.]  83  S.  W.  722;  Walker  v.  Baldwin 
[Md.]  63  A.  362;  O'Brien  v.  Murphy,  189 
Mass.  353,  75  N.  E.  700;  Hosher-Platt  Co.  v. 
Miller  [Mass.]  76  N.  E.  650;  Whitehouse  v. 
Aiken  [Mass.]  77  N.  E.  499;  Reelman  v. 
Grosfend  [Mich.]  12  Det.  Leg.  N.  335,  104 
N.  W.  331;  Vandeventer  v.  Goss,  190  Mo. 
239,  88  S.  W.  610;  Harrison  v.  Pounds,  190 
Mo.  349,  88  S.  W.  713;  McKinney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S.  W.  351;  Sov-, 
ereign  Camp,  Woodmen  of  the  World  v. 
V^ood,  114  Mo.  App.  471,  89  S.  W.  891;  Hickey 
V.  Anaconda  Copper  Min.  Co.  [Mont.]  81  P. 
806;  Kupke  v.  Polk  [Neb.]  103  N.  W.  321; 
Kinney  v.  Brotherhood  of  American  Toe- 
men  [N.  D.]  106  N.  W.  44;  Diamond  Rubber 
Co.  v.  McClurg.  6  Ohio  C.  C.  (N.  S.)  556; 
McKinnon  v.  Higgins  [Or.]  81  P.  581;  Miles 
V.  Swanson  [Or.]  82  P.  954;  Featherstone  v. 
Brown  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  387, 
88  S.  W.  470;  Mears  v.  Jesse  French  Piano  & 
Organ  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
1017,  89  S.  W.  456;  Guyer  v.  Snow  [Tex.  Civ. 
App.]  90  S.  W.  71;  Thatcher  v.  Jeffries  [Tex. 
Civ.  App.]  91  S.  W.  1091;  Western  Supply  & 
Mfg.  Co.  V.  U.  S.  &  Mexican  Trust  Co.  [Tex. 
Civ.  App.]  92  S.  W.  986;  Pinto  v.  Rintleman 
[Tex.  Civ.  App.]  92  S.  W.  1003;  Sawyer  v. 
First  Nat.  Bank  [Tex.  Civ.  App.]  93  S.  W. 
151;  Stewart  v.  Gold  &  Copper  Co.,  29  Utah, 
443,  82  P.  475;  Dawson  v.  Dawson  ["Wash.] 
82  P.  937;  Allen  v.  Baxter  [M'ash.]  85  P.  26; 
Callahan  v.  Houck  &  Co.  [Wyo.]  83  P.  372. 
The  rule  that  a  verdict  will  not  be  reviewed 
unless  all  the  evidence  is  orought  up  can- 
not be  invoked  to  prevent  review  of  a  ver- 
dict in  a  case  in  which  jury  themselves 
viewed  the  premises  on  the  ground  that 
such  knowledge  as  they  gained  for  them- 
selves   cannot    be    brought    up    (Williams    v. 


Seattle  [Wash.]  83  P.  242),  because  they  are 
presumed  to  view^  the  premises  merely  so 
as  better  to  understand  the  evidence  ad- 
duced, not  to  obtain  evidence  for  them- 
selves (Id.).  Where  the  order  denying  a 
motion  for  a  new  trial  was  not  attested  at 
the  time  of  the  appeal,  it  must  be  presumed 
that  the  evidence  was  sufficient  to  justify 
the  decision.  Stephens  v.  Fans  [S.  D.]  lOG 
N.  W.  56.  "VV'here  the  return  of  the  justice 
showed  that  certain  exiiibits  were  intro- 
duced in  evidence,  but  did  not  contain  them, 
the  question  of  the  sufficiency  of  the  evi- 
dence could  not  be  considered  though  the 
return  stated  that  it  contained  all  the  evi- 
dence in  the  case,  the  exhibits  not  being 
before  the  court.  Village  of  Wayne  v. 
Goldsmith  [Mich.]  12  Det.  Leg.  N.  516,  104 
N.   W.    68  9. 

5.  The  bill  of  exceptions  must  show  at 
whose  instance  instructions  complained  of 
were  given.  Martin  v.  Chicago  &  M.  Elec. 
R.  Co.,  220  111.  97,  77  N.  E.  86.  An  assign- 
ment that  the  charge  submitted  a  ground 
of  recovery  not  authorized  by  the  pleadings 
will  not  be  considered  without  a  statement 
of  facts,  unless  it  appears  from  the  record 
that  it  was  prejudicial.  Missouri,  K.  &  T. 
R.  Co.  V.  Elliott  [Tex.  Civ.  App.]  93  S.  \7. 
706.  An  instruction  premised  with  the 
phrase  "in  view  of  the  argument  of  the 
counsel,"  will  not  be  reviewed  in  the  ab- 
sence of  a  showing  of  what  the  argument 
consisted.  Beaty  v.  El  Paso  Elec.  R.  Co. 
[Tex.  Civ.  A.pp.]  91  S.  W.  365.  Vi'here  an 
instruction  did  not  limit  the  right  to  re- 
cover to  damages  for  negligence  charged  in 
the  declaration,  but  the  declaration  is  not 
in  the  abstract,  it  will  be  presumed  that  the 
proof  was  confined  to  the  negligence 
charged.  City  of  Waukegan  v.  Weale,  118 
111.   App.   460. 

Necessity  of  shovf-ing  instructions  refnsed 
or  excepted  to:  Failure  to  observe  clause  5 
of  rule  22  requiring  a  setting  out  of  instruc- 
tions requested  and  refused  precludes  their 
consideration.  Perdue  v.  Gill  [Ind.  App.]  73 
N.  E.  894.  Refusal  of  a  charge  not  appear- 
ing in  the  bill  of  exceptions,  the  assign- 
ment will  not  be  reviewed.  Chambers  v. 
Milner  Coal  &  R.  Co.  [Ala.]  39  So.  170.  The 
supreme  court  will  not  consider  grounds  of 
appeal  relating  to  the  charge  of  the  court, 
where  there  is  no  reference  to  such  charge 
in  the  "case."  Ragsdale  v.  Southern  R.  Co. 
[S.  C]  51  S.  E.  540;  Abrahams  v.  Columbia, 
etc.,  R.  Co.  [S.  C]  53  S.  E.  819.  Error  in 
refusing  requests  to  charge  not  considered 
unless  requests  are  in  record.  Max  Simons 
&  Co.  v.  McDowell  [Ga.]  53  S.  E.  1031. 
TT'here  none  of  the  instructions  are  set  out 
in  the  abstract  as  required  by  Sup.  Ct.  Rule 
9,  it  will  be  presumed  that  they  w^ere  cor- 
rect. Shorter  University  v.  Franklin  Bros. 
Co.  [Ark.]  88  S.  T\'.  587.  Errors  in  instruc- 
tions will  not  be  considered  where  the  in- 
structions are  not  copied  or  called  for  in 
the  bill  of  exceptions,  though  they  appear 
in  other  parts  of  the  transcript.  Hartin 
Commission   Co.  v.   Pelt    [Ark.]    SS    S.   W.    929. 

Xecesslty  of  sboTvin^  entire  charge;  The 
fact  that  a  bill  of  exceptions  purporting  to 
contain  the  instructions  given  below  doe.s 
not   expressly   state   that    it   contains   all    the 
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instructions  does  not  warrant  a  presump- 
tion in  the  appellate  court  that  other  in- 
structions were  given  covering-  a  point  pre- 
sented by  an  instruction  claimed  to  have 
been  erroneously  refused.  Zlpkie  v.  Chi- 
cagro,  117  111.  App.  418.  The  giving  or  re- 
fusal of  instructions  cannot  be  reviev/ed 
unless  the  record  contains  the  entire  charge. 
Baker  v.  Gowland  [Ind.  App.]  7  6  N.  E.  1027; 
Snedecor  v.  Pope  [Ala.]  39  So.  318;  Denver 
City  Tramway  Co.  v.  Nicholas  [Colo.]  84  P. 
813;  Gumaer  v.  White  Pine  Lumber  Co. 
[Idaho]  S3  P.  771;  Pittsburg,  etc.,  P^.  Co.  v. 
Smith,  110  111.  App.  154;  Village  of  Wilmette 
V.  Brachle,  110  111.  App.  356;  The  Fair  v. 
Hoffmann,  110  111.  App.  500;  Willey  v.  Dake, 
li8  111.  App.  47;  Chicago  Furniture  Co.  v. 
Cronk  [Ind.  App.]  74  N.  E.  627;  State  v. 
Kirkpatrick  [Iowa]  105  N.  W.  121;  Grantz 
V.  Beadwood   [S.   D.]    107  N.  W.  832. 

Necessity  of  showing  evidence:  A  charge 
which  is  not  obviously  erroneous  in  the 
light  of  the  pleadings  and  verdict  will  not 
be  considered  In  the  absence  of  a  bill  of  ex- 
ceptions or  statement  of  facts.  Granberry 
v.  Mussman  [Tex.  Civ.  App.]  90  S.  W.  533. 
An  assignment  of  error  in  refusing  to  in- 
struct the  jury  to  disregard  a  certain  sched- 
ule will  not  be  considered  where  it  does  not 
point  out  any  evidence  in  the  record  as  to 
such  schedule.  Buckler  v.  Kneezell  [Tex. 
Civ.  App.]  91  S.  W.  367.  An  assignment  of 
error  as  to  instructions  given  or  refused  can- 
not be  considered  in  the  absence  of  a  state- 
ment of  facts.  Guyer  v.  Snow  [Tex.  Civ. 
App.]  90  S.  W.  71.  In  the  absence  of  a 
statement  of  facts,  the  court  on  appeal  in  a 
criminal  case  cannot  review  requested 
charges  and  bill  of  exceptions.  Patterson  v. 
State  [Tex.  Cr.  App.]  88  S.  W.  226.  Where 
an  objection  to  an  instruction  based  on  an 
admission  of  appellant  made  in  open  court 
but  not  in  the  record  is  urged  as  ground 
for  reversal,  appellate  court  will  presume 
statement  in  instructing  to  be  true  nothing 
to  the  contrary  appearing  in  the  record. 
Cincinnati,  etc.,  R.  Co.  v.  Swales  [Ind.  App.] 
73  N.  E.  1093.  The  substance  of  the  evi- 
aence  is  material  to  the  consideration  of 
errors  in  instructions,  other  than  abstract 
propositions  of  law,  and  must  be  incorpo- 
rated in  appellant's  abstract.  Beavers  v. 
Security  Mut.  Ins.  Co.  [Ark.]  88  S.  W.  848. 
Where  error  is  alleged  as  to  an  instruc- 
tion, appellant  must  affirmatively  show  that 
the  evidence  did  not  justify  it,  as  the  pre- 
sumption is  otherwise.  Flinn  v.  Crooks 
[Cal.  App.]  83  P.  812.  Where,  in  an  action 
for  injuries,  the  jury  were  not  instructed  to 
pass  on  certain  evidence,  it  was  presumed 
en  appeal  that  such  evidence  was  true  and 
TTOuld  have  established  in  the  hands  of  the 
jury  everything  it  tended  to  prove.  Planson 
V.  Manchester  St.  R.  Co.  [N.  H.]  62  A.  595. 
A  bill  of  exceptions  to  a  refusal  to  give  re- 
quested instructions  based  on  factual  hy- 
pothesis must  show  in  itself,  or  by  express 
reference,  that  there  was  evidence  in  sup- 
port of  the  hypothesis  even  though  the  le- 
gal proposition  contained  in  the  request  was 
correct.  Neal  v.  Allen  [Me.]  62  A.  706.  An 
assignment  of  error  in  giving  a  charge  can- 
not be  considered  where  the  record  does  not 
contain  all  the  evidence.  Ross  v.  Roy  [Ala.] 
39  So.  583.  Errors  assigned  upon  instruc- 
tions may  be  examined  though  the  bill  of 
exceptions  does  not  purport  to  contain  all 
the  evidence  in  the  case.  Regan  v.  Mc- 
Carthy,   119    111.    App.    578.     To    warrant    an 


appellate  court  in  determining  whether 
there  was  error  in  giving  or  refusing  an 
instruction  to  return  a  certain  verdict,  the 
bill  of  exceptions  must  show  that  all  of  the 
evidence  has  been  set  forth.  Rockwell  v. 
Capital  Traction  Co.,  25  App.  D.  C.  98. 
Where  bill  of  exceptions  sets  forth  no  evi- 
dence entitling  appellant  to  instructions 
asked  for,  it  was  not  error  to  refuse  them. 
Crandell  v.  Classen,  25  App.  D.  C.  5.  Where 
the  evidence  is  not  contained  in  the  record, 
the  instructions  will  be  presumed  to  be  cor- 
rect unless  wrong  under  any  state  of  facts 
which  might  have  been  proven  at  the  trial. 
Grantz  v.  Deadwood  [S.  D.]  107  N.  W.  832. 
Objection  that  a  certain  instruction  for 
plaintiff  ignored  a  certain  "paper  writing" 
claimed  to  affect  defendants'  rights  could 
not  oe  revlev/ed  where  the  writing  was  not 
in  the  record.  Oldenburg  v.  Dorsey  [Md.] 
62  A.  576.  Where  an  "agreement  in  writ- 
ing" and  supplement  thereto  referred  to  in 
one  of  appellants'  refused  prayers  was  not 
contained  in  the  record  the  presumption  was 
that  there  was  nothing  in  them  to  justify 
the  granting  of  the  prayer.     Id. 

6.  Judgment  imports  such  findings  as  are 
necessary  to  sustain.  Hughes  v.  Landrum 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  787.  89  S. 
TV.  85;  White  v.  Hines,  114  Mo.  App.  122,  89 
S.  W.  349.  Findings  of  a  trial  court  are  to 
be  so  construed  as  to  uphold  them  rather 
than  otherwise.  Griffin  v.  Pacific  Elec.  R. 
Co.  [Cal.  App.]  82  P.  1084.  The  appellate 
court  will  reconcile  findings  when  it  can 
reasonably  do  so.  Stohr  v.  Stohr  [Cal.]  82 
P.  777.  When  a  judgment  entered  upon  a 
short  decision  has  been  unanimously  af- 
firmed by  the  appellate  division,  the  court 
of  appeals  is  bound  to  assume  that  the  trial 
court  found  all  the  facts  warranted  by  the 
evidence  and  necessary  to  support  the  judg- 
ment. Miller  v.  New  York,  etc.,  R.  Co.  [N. 
Y.]  75  N.  E.  1111.  But  this  rule  cannot  be 
applied  to  a  judgment  void  upon  its  face  by 
complete  failure  to  make  a  finding  upon  an 
essential  issue  in  the  case.  Id.  Nor  where 
the  judgment  of  the  trial  court  can  find  no 
support  in  the  findings  however  construed. 
Id.  A  judgment  cannot  stand  on  appeal  un- 
less supported  by  the  findings.  Lambert  v. 
Bates  [Cal.]  82  P.  767.  Where  the  judgment 
is  sustained  by  findings  made  on  sufficient 
evidence,  other  findings  are  immaterial. 
People  V.  Davidson  [Cal.  App.]  83  P.  161. 
Where  the  trial  court  hears  all  the  evi- 
dence, noting  exceptions  to  parts  thereof 
but  reserving  his  rulings,  it  will  be  pre- 
sumed on  appeal  that  he  disregarded  im- 
proper evidence  in  making  his  findings,  in 
the  absence  of  conclusions  of  law  and  fact 
to  the  contrary.  Goodson  v.  Fitzgerald 
[Tex.  Civ.  App.]  90  S.  W.  898.  The  exist- 
ence of  unpaid  taxes  being  immaterial  un- 
less they  were  claims  within  the  meaning 
of  a  contract  a  finding  that  the  taxes  "were 
valid  claims  against  the  property"  should 
be  regarded  as  meaning  valid  claim.s  within 
the  meaning  of  the  contract.  Dodson  v. 
Crocker  [S.  D.]  105  N.  W.  929.  Where,  in 
equity,  special  findings  of  fact  are  made 
but  no  general  rinding  and  the  evidence  is 
not  preserved,  the  sole  question  is  whether 
the  judgment  is  supported  oy  the  special 
findings  and  the  pleadings.  Kupke  v.  Polk 
[Neb.]  106  N.  W.  459.  If  in  such  case  there 
is  no  finding  on  a  material  issue  such  issue 
must  be  determined  against  the  party 
charged     with     establishing     it.     Id.     Where 
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the    record    fails    ta    show    any    evidence    in 
support    of    alleged    affirmative    defenses    or 
counterclaims,   failure   to   make   any   findings 
as    to    such    issues   will    create    the   presump- 
tion   that    no     evidence    was     introduced     to 
support  them,  especially  when  the  statement 
purports    to    contain    all    the    material    evi- 
dence.    Roberts   v.    Hall,    147    Cal.    434,    82    P. 
66.     The    record    containing    no    findings    of 
fact,   the   appellate   court   v.'ill   impute  to    the 
vrial    court    such    findings,    if    supported    by 
the   evidence,    as  will   support   the  judgment. 
Ragley    Lumber    Co.    v.    Insurance    Co.    [Tex. 
Civ.    App.]    94    S.    W.    185.     Appellate    courts 
must  assume,   in   the  absence  of  specific  and 
unambiguous    findings    of    fact    to    the    con- 
trary,   that   the   lower  court   intended  to   find 
those   facts   which   are   responsive   to   the   is- 
sue  made   by   the   pleadings  and   essential   to 
the    judgment    rendered.     Burnett    v.    Doyle 
[Colo.]     83    P.    967.     Where    a    case    is    sub- 
mitted   to    the    jury    upon    special    issues,    it 
will  be  assumed,   under  the   statute  of  prac- 
tice,  on  appeal  that  an   issue   which  was  not 
submitted   though   there   was   evidence  justi- 
fying   its    submission,    was    decided    by    the 
court     in     favor     of     the     prevailing     party. 
Horstman    v.    Little    [Tex.    Civ.    App.]    88    S. 
W.    286.     Omitted    finding   presumed    to    have 
been   against    appellant.     Kaestner   v.    Farm- 
ers'   &   Merchants'    State    Bank,    112    111.    App. 
158.     Failure  to  find  upon  some  issue,   which 
would  invalidate  a  judgment  otherwise  fully 
sustained  by   the  findings,   is  not  ground   for 
reversal   In  the  absence  of  proof   in  the  rec- 
ord   that    evidence    was    introduced    on    that 
point.     Downing   v.    Donegan    [Cal.    App.]    82 
P.   1111.     Reversal  cannot  be  had  for  failure 
to  find  on  an  affirmative  defense  where   rec- 
ord  fails   to  contain   the  evidence.     Prince  v. 
Kennedy   [Cal.  App.]    85  P.  859. 

7.  Nothing  can  be  presumed  in  favor  of 
the  special  findings  or  answer  to  interroga- 
tories. Indianapolis  St.  R.  Co.  v.  Johnson, 
163  Ind.  518,  72  N.  E.  571.  Appellate  courts 
must  presume  that  the  jury  obeyed  instruc- 
tions. Chicago  City  R.  Co.  v.  Hyndshaw, 
116  111.  App.  367.     In  the  absence  of  a  show- 


withln    reason    and    accepted    rules    of    con- 
struction.    Pacific  Pav.   Co.   v.   Vizelich    [Cal. 
App.]    82   P.    82.     Where   a  general  judgment 
is   rendered   and   the   grounds   upon    which    it 
was   based  are  not  saved,   it  will   ha.ve   to  be 
sustained  if  there   is  any  ground   supporting 
it.     Galveston,    etc.,    R.    Co.    v.    Kropp    [Tex. 
Civ.    App.]    91    S.    W.    819.     Where    judgment 
was    rendered    absolutely    for    defendant,     it 
will    be    assumed    on    apneal    under   Mun.    Ct. 
Act,    §    249    (Laws   1902,   p.    1561,   c.    580),    that 
the    justice    concluded    from    the   whole    case 
as   a   matter  of  law    that   plaintiff  could   not 
recover.      Sultan   v.   Misrahi,    47   Misc.    655,    94 
N.   Y.   S.   519.     A  decree  will  be    presumed   to 
have    been    based    on    pleas    though    they   are 
not    mentioned    therein.     Sellers    v.    Farmer 
[Ala.]   41  So.   291.     On  appeal  from  the  entry 
of   nunc   pro   tunc   judgment,    it  will   be    pre- 
sumed  that   the   court   acted   correctly   v/here 
the    bill    of    exception    does    not    contain    all 
facts   upon   which   the   judge   acted.     Slayden 
&    Co.    v.    Palmo    [Tex.    Civ.    App.]    90    S.    W. 
908.     It  will  be  presuined   that  orders  neces- 
sary  to  sustain  a  judgment  were  entered  in 
the  trial   court   in   the  absence   of  a  showing 
that    they   were   not   entered.     That    order   of 
adjournment    was    entered.     Weske    v.    Chi- 
cago   Union    Traction    Co.,    117    111.    App.    298. 
Where  the  finding  of  the  trial  court  is   that 
?300    is    a    reasonable    attorney's    fee,    while 
judgment  is  for  §350,   and   no   explanation    is 
contained   in  the    briefs   nor  any    point   made 
thereon  by  appellant,  it  will  be  presumed  on 
appeal  that  ?350   was   regarded   as  a  reason- 
able   fee    by    trial    court.     Corson   v.    McDon- 
ald    [Cal.    App.]     85    P.    861.     Action    of    the 
court    in    entering    an    affirmance    of    an    as- 
sessment   on   failure   of   appellant    to    perfect 
the   appeal   in   time  is   presumed   without   er- 
ror in  the  absence  of  a  clear  showing  to  the 
contrary.     Stephens   v.    City   Council    of   City 
of    Marion     [Iowa]     107     N.     W.     614.      'S\'here 
the    court    imposed    a    sentence    to    begin    on 
the    future    termination    of   another    sentence 
of  a  different  court,    it  will  be  presumed,    in 
the    absence    of   a    showing   to    the    contrary, 
that  it  had  before  it  a  record  of  the  convic- 


Ing  to  the  contrary  it  must  be  presumed  tion  in  the  prior  proceeding  to  justify  its 
that  issues  arising  in  a  case  were  properly  I  action.  Rigor  v.  State  [Md.]  61  A.  631.  A 
submitted    to    the    jury    and    that    the    jury  j  judgment    dismissing    an    appeal    to    the   dis- 


heeded  the  instructions.  Kinney  v.  Broth- 
©rhood  of  American  Yoemen  [N.  D.]  106  N. 
W.  44.  Where  plaintiff  relied  on  two  dis- 
tinct propositions  of  fact  either  of  v,rhich 
would    warrant   a   recovery    if   true,    and    the 


trlct  court  could  not  be  reviewed  where 
neither  the  motion  to  dismiss  nor  the 
grounds  thereof  appeared  in  the  record. 
Edwards  v.  Fagles  [N.  D.]  107  N.  W.  43. 
The    oversight    and    direction    of    the    settle- 


record    does    not    show    how     the    questions  |  ment  of  estates  is  committed   to   the  district 


were  submitted  to  the  jury  or  which  propo 
sition  was  found  to  be  true,  the  verdict 
cannot  be  disturbed  unless  it  is  clear  that 
neither  proposition  was  true.  Id.  Must  be 
presumed  that  jury  followed  repeated  in- 
structions that  plaintiff  could  not  recover 
any  damages  because  of  the  operation  of  a 
street  railroad  on  a  particular  street.  Ab- 
bott v.  Milwaukee  Light,  Heat  &  Traction 
Co.  [Wis.]  106  N.  W.  523.  Where  the  evi- 
dence is  not  before  the  court,  it  will  be  pre- 
sum.ed  that  the  verdict  was  according  to  the 
evidence  and  the  statute  requiring  the  jury 
to  assess  tlie  value  of  each  item.  Johnson 
v.  Citizens'  Bank  [Ala.]  39  So.  577.  Where 
either  of  two  rulings,  one  correct  and  one 
erroneous,  would  have  supported  a  genera! 
verdict,  it  will  not  be  presumed  to  rest  on 
the  correct  ruling.  Jaquith  v.  Davenport 
[Mass.]    78  N.  E.   93. 

8.     A  judgment   will   be  given  such  a  con- 
struction    as    will    support    It,     if    possslole 


courts  and  the  appellate  court  will  not  inter- 
fere except  upon  a  clear  showing  that  jus- 
tice demands  it.  Wheeler  v.  Long  [Iowa] 
105  N.  \Y.  161.  "Where  a  decree  declined  to 
clear  up  a  building  on  account  of  a  liquor 
nuisance  and  the  complaint  did  not  show 
that  defendant  was  the  owner,  it  w^as  pre- 
sumed that  the  owner  was  not  made  a  party 
to  the  action.  Stahl  v.  Weston  [Iowa]  106 
N.  W.  206.  Where  the  record  is  indefinite 
the  determination  of  the  court  below  as  to 
amount  undue  on  a  mortgage  will  not  be 
interfered  with  especially  where  it  sought 
to  enforce  an  unconscionable  claim.  Oska- 
loosa  Nat.  Bldg.  L.  &  Invest.  Ass'n  v.  Baily 
[Iowa]  105  N.  W.  417.  The  supreme  court 
will  not  grant  relief  on  the  ground  of  al- 
leged fraud  on  the  part  of  representatives 
of  an  estate  where  the  court  below  refused 
to  find  fraud  and  there  is  nothing  in  the 
record  to  suggest  it.  Barry  v.  Minahan 
[Wis.]    107    N.    W.    488.     The   appellate   court 
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is  bound  to  presume  any  finding  of  fact  sup- 
ported by  the  record  which  would  warrant 
tlie  judgment.  Smily  v.  Mcintosh  [Iowa] 
105  N.  W.  577.  On  appeal  from  a  judgment, 
the  successful  party  is  entitled  to  have  the 
evidence  construed  most  favorably  to  sup- 
port the  judgment.  Bannon  v.  New  York, 
etc.,  R.  Co.,  98  N.  Y.  S.  770.  Where  in  a  suit 
for  specific  performance  the  appella.nt's  ab- 
stract contains  only  a  meager  portion  of  the 
evidence  and  does  not  disclose  the  theory  of 
the  trial  court,  it  will  be  assumed  that  the 
evidence  was  sufficient  to  sustain  the  judg- 
ment. Mitchell  V.  Mitchell,  191  Mo.  475,  90 
S.  W.  1147.  In  a  suit  for  divorce  and  par- 
tition of  community  property,  it  must  be 
assumed,  in  the  absence  of  a  statement  of 
facts,  that  the  court  made  a  fair  and  equi- 
table distribution  and  was  founded  on  evi- 
dence sustaining  it.  Longwell  v.  Longwell 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  600,  88  S. 
W,  416.  In  the  aosence  of  a  statement  of 
facts,  it  must  be  presumed  that  all  matters 
pleaded  by  the  parties  and  necessary  to  sus- 
tain the  judgment  were  proven.  Id.  In  the 
absence  of  some  of  the  pleadings,  it  will  be 
presumed  on  appeal  that  they  were  suffi- 
cient to  sustain  the  judgment.  Western 
Supply  &  Mfg.  Co.  V.  U.  S.  &  Mexican  Trust 
Co.  [Tex.  Civ.  App.]  92  S.  W.  986.  In  the 
absence  of  a  statement  of  facts  it  will  be 
presumed  that  all  facts  included  in  the  judg- 
ment were  amply  established.  Owens  v. 
Owens  [Tex.  Civ.  App. J  90  S.  W.  664.  In 
the  absence  of  a  certificate  on  the  clerk 
that  the  appellant  has  filed  a  complete  rec- 
ord, the  appellant  cannot  raise  any  ques- 
tion as  to  whether  the  recitals  in  the  orders 
appealed  from  are  sufficient  to  sustain  the 
ju,dgment.  Franklin  Union,  No.  4  v.  People, 
220  111.   355,  77  N.   E.   176. 

Bar  by  llinitation.s:  Return  of  service 
in  time  to  toll  statute  not  presumed  against 
fact  of  appearance  when  too  late.  Dolan  v. 
Burlington,  etc.,  R.  Co.  [Iowa]  105  N.  W. 
834.  Whether  action  was  barred  by  limita- 
tions was  not  properly  before  the  court  for 
review  where  it  did  not  affirmatively  ap- 
pear from  the  record  when  the  action  was 
commenced.  Bruce  v.  Wanzer  [S.  D.]  105  N. 
W.  282. 

9.  All  presumptions  favor  the  order 
granting  a  new  trial.  Le  Tourneux  v.  Gil- 
liss  [Cal.  App.]  82  P.  627.  In  absence  of  af- 
firmative showing  action  of  trial  court  in 
granting  a  new  trial  presumed  correct. 
Linderman  v.  Nolan  [Okl.]  S3  P.  796.  The 
record  on  appeal  from  an  order  refusing  a 
new  trial  should  contain  the  judgment  roll, 
the  bill  of  exceptions  used  at  the  hearing, 
and  a  copy  of  the  order  refusing  a  new 
trial.  Mendocino  County  v.  Peters  [Cal. 
App.]  82  P.  1122.  The  merits  of  an  order 
setting  aside  a  verdict  cannot  be  considered 
on  appeal  where  no  evidence  is  returned. 
Herrmann  v.  Herrmann,  98  N.  Y.  S.  655.  On 
appeal  from  an  order  granting  a  new  trial 
because  of  an  instruction  given,  the  order 
will  be  affirmed  where  the  evidence  neces- 
sary to  determine  whether  such  instruction 
was  erroneous  or  correct  is  not  in  the  record. 
Goodwin  Mfg.  Co.  v.  Arthur  Fritsch  Foun- 
dry &  Mach.  Co.  [Mo.  App.]  89  S.  W.  911. 
Where  a  judgment  setting  aside  a  verdict 
and  granting  a  new  trial  does  not  show  on 
which  of  the  many  grounds  specified  it  was 
based,  and  no  bill  of  exceptions  touching  the 
trial  was  filed,  it  will  be  presumed  that  the 
court   was  justified.     Pace  v.   Paducah   R.   & 


Light  Co.   [Ky.]   89  S.  W.   105.     The  rule  that 
where    the    bill    of    exceptions    or    certificate 
of   evidence   fails   to    show   exceptions   to  the 
action    of    the   court    in    overruling   a   motion 
of   a   new   trial   the   appellate   court   will   not 
inquire   into    tlie    sufficiency    of    the    evidence 
applies  to  contested  will  cases  as  well  as  to 
ordinary  action  at  law.     Johnson  v.    Farrell, 
215    111.    542,    74    N.     E.     760.      Where    alleged 
newly   discovered   evidence  is   not  set   out  in 
motion  for  new  trial,  the  refusal  of  the  new 
trial     ■U'ill     not     be     disturbed.      Johnson     v. 
Thrower,    123    Ga.    706,    51    S.    E.    636;    Seattle 
Lumber    Co.    v.    Sweeney    [Wash.]    85    P.    677. 
An    order   granting   a   new    trial    will   not   be 
sustained    as     a    discretionary     order     based 
upon  the  ground  that  the  verdict  or  findings 
vv'ere  contrary   to  the   evidence   unless   it   af- 
firmatively appears  from  the  record  to   have 
been    based    upon    the    ground.     In    re    Brad- 
ley's  Estate    [Minn.]    106   N.    V/.    338.     Where 
tlie   court   improperly   submitted    the   case    to 
the  jury   on   the   theory   that   the   entire   sale 
was   presumed   fraudulent,   and    no    otiier   er- 
ror  appeared,    it   was    presumed    that   a   new 
trial    was    granted    on    that    ground,    though 
the   reason   therefor   ■w'as   not   given.     Kolan- 
der    V.    Dunn    [Minn.]     104    N.    W.    371.     The 
supreme  court  will  not  presume  that  a  new 
trial    was    granted    on    the    ground    that    the 
verdict    was    contrary    to    the    evidence    that 
fact  not   appearing  from    the   order   itself   or 
a      memorandum      thereto      attached.     Laws 
1901,  c.   46,  p.  51.     Kolander  v.  Dunn   [Minn.] 
104    N.   W.    371.     A   new    trial   being   granted 
for  error  in   sustaining  a   plea  in  abatement 
to  a  counterclaim,  the  appellate  court  would 
presume  if  sucli  presumption  were  necessary 
to  uphold  the  decision,  that  a  new  trial  was 
granted  on  the  counterclaim  alone.     Schmidt 
V.    Rosner    [Iowa]     106    N.    W.    760.      Excep- 
tions to   the   refusal   of  a  new  trial  •will  not 
be  considered  where  the  grounds  upon  which 
the  motion  was  made  are  not  set  out  in  the 
record.     Carter    v.    Western    Union    Tel.    Co. 
[S.    C]    53    S.    E.    539;    Armstrong   v.    Stewart 
[Iowa]    106   N.   W.    512;    Houghton   v.   Market 
St.    R..    Co.    [Cal.    App.]    82    P.    972;    Clark    v. 
Rauer  [Cal.  App.]  83  P.  291. 

10.  Alleged  error  in  assessing  damages 
against  defendant  on  the  ground  that  his 
appeal  from  a  justice  was  taken  for  delay, 
and  in  failing  to  apportion  costs  on  such 
appeal,  could  not  be  reviewed  in  the  absence 
of  a  bill  of  exceptions,  both  questions  de- 
pending upon  the  evidence.  Salomon  v.  Cen- 
tral House  Furnishing  Co.,  112  111.  App.  187. 
Dismissal  of  appeal  from  a  justice  not  re- 
viewed in  aosence  of  bill  of  exceptions  con- 
taining motion,  ruling,  or  exception.  Lam- 
bert V.  Janss,  117  111.  App.  71.  Objection  to 
an  intermediate  appeal  bond  where  abstract 
did  not  show  in  what  capacity  appellant 
asked  for  an  appeal,  not  considered.  Gris- 
wold  V.  Smith,  116  111.  App.  223.  The  re- 
fusal of  the  circuit  court  on  appeal  from  the 
probate  court  to  allow  the  appellant  to  am.end 
the  record  by  having  a  certified  copy  filed 
will  not  be  disturbed  by  the  supreme  court 
where  it  does  not  appear  in  the  record  that 
any  application  ■svas  ever  made  to  the  circuit 
court  to  allow  such  amendment.  Watson  v. 
Pollitzer  [S.  C]  51  S.  E.  914.  Where  an  or- 
der of  reversal  entered  by  the  appellate  di- 
vision is  silent  as  to  the  ground  of  reversal, 
the  court  of  appeals  will  presume  that  the 
judgment  of  the  trial  court  was  not  re- 
versed upon  a  question  of  fact  and  that 
facts  as  found  were  approved  by  the  appel- 
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^9)  E.  Conclusiveness  of  record  and  effect  of  conflicts  therein}'^ — The  rec- 
ord imports  absolute  verity/^  and  cannot  be  impeached  by  affidavits'^  or  by  the 
statement  of  counsel.'*  In  case  of  conflict,  that  part  of  the  entire  record  whose 
appropriate  function  it  is  to  present  that  particular  matter  prevails.'^  The  pre- 
sumption of  absolute  verity  will  not  be  indulged  to  prohibit  correction  of  an  obvioiia 
clerical  mistake.'*^ 

§  10.  Transmission  of  record  to  revieiving  court.  A.  Form  and  contents  of 
transcript  or  return}' — The  transcript  includes  both  the  record  proper  and  the 
secondary  record,  and  generally  all  of  such  records  should  be  included  '^  though 


late   division.     McClure  v.   Leaycraft    [N.   T.] 
75   N.   E.    961. 

11.  See  5  C.  L.   184. 

12.  Lindley  v.  Kemp  [Ind.  App.]  76  X.  E. 
798.  The  record  entry  as  to  the  dates  when 
the  bin  of  exceptions  was  filed  below  can- 
not be  impeached.  Swafford  v.  SwafEord 
[Ga.]  53  S.  E.  959.  Upon  a  dispute  as  to 
■whether  a  certain  allegation  was  in  the  an- 
swer when  the  case  -^.-as  tried,  the  case  must 
be  disposed  of  on  the  record  as  certified. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Boyd  [PCy.]  94  S.  \7.  35.  In  a  petition  for 
review  by  certiorari,  the  return  of  the  offi- 
cer serving'  the  summons  must  be  treated  as 
absolutely  true.  Party  cannot  say  he  fore- 
bore  to  appeal  because  not  served,  and  hence 
ignorant.  McAnaney  v.  Quigley,  105  111. 
App.  611.  Justice  docket  entry  of  judgment 
conclusive  on  matters  within  his  jurisdic- 
tion. Town  of  Chalmers  v.  Tandy,  111  111. 
App.  252.  An  order  denying  a  motion  to  set 
aside  a  verdict  will  not  be  considered  where 
the  record  sho^vs  that  no  motion  was  made. 
Koeppel  V.  Koeppel,  98  N.  T.  S.  670.  A  rec- 
ord entry  of  a  continuance  of  30  days  is  in- 
sufficient to  impeach  the  record  entry  of  a 
decree  on  the  same  day.  Lyon  v.  Bass 
[Ark.]  89  S.  W.  849.  If  the  court  having 
jurisdiction  of  a  cause  proceeds  in  an  irreg- 
ular or  erroneous  manner,  the  remedy  is  not 
in  habeas  corpus  but  in  the  prosecution  of 
error;  and  in  such  a  case  the  record  imports 
absolute  verity  until  it  is  corrected  in  a 
proper  proceeding  for  that  purpose.  Lilli- 
bridge  v.  State,  7  Ohio  C.  C.   (N.  S.)   452. 

13.  Where  on  appeal  appellee  filed  affida- 
vits that  a  certain  deposition  was  read  on 
trial  and  not  copied  in  the  transcript  and 
there  were  counter-affidavits,  the  court  can- 
not decide  the  question.  Gaboury  v.  Coombs 
[Ky.]  SO  S.  W.  300.  The  certificate  of  clerk 
that  the  transcript  is  complete  cannot  be  im- 
peached by  affidavits.  Gabourj'  v.  Coombs 
[Ky.]  90  S.  W.  281.  Records  cannot  be  im- 
peached by  affidavits.  Gregory  v.  Webb 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  1016,  89  S. 
W.  1109.  Where  the  order  book  entry 
showed  that  an  oral  motion  for  venire  de 
novo  was  joint  and  the  bill  of  exceptions 
showed  that  it  was  several.  It  was  held  that 
the  bill  of  exceptions  would  prevail.  Doug- 
las V.  Indianapolis  &  N.  "W.  Traction  Co. 
[Ind.  App.]  76  N.  E.  892.  A  recital  in  the 
record  as  to  the  date  of  filing  an  affidavit 
of  appeal  is  controlled  by  the  affidavit  itself, 
where  it  shows  that  it  was  filed  subse- 
quently. State  v.  Gates,  113  Mo.  App.  649,  88 
S.  W.  640.  Omissions  of  proceedings  in  re- 
turn cannot  be  supplied  by  affidavit.  For- 
man  v.  New  York  Transp.  Co.,  95  N.  T.  S. 
5S1. 

14.  Where  bill  erroneously  recites  that  a 
lease  expired  on  Nov.  25,  instead  of  Nov.   24, 


said  recital  is  nevertheless  binding  and 
counsel  cannot  correct  it  in  his  argument. 
Byrne  v.  Morrison,   25  App.   D.   C.   72. 

15.  The  correctness  of  a  record  certified 
as  correct  by  the  clerk  as  to  the  date  of 
entry  of  a  decree  is  not  overcome  by  a  rec- 
ord entry  on  the  same  day  of  a  continuance 
for  ta.king  a  deposition  and  a  certificate  to 
the  deposition  reciting  that  it  "was  taken  at 
a  later  date,  though  the  decree  recites  that 
such  deposition  was  considered.  Lyon  v. 
Bass  [Ark.]  89  S.  W.  849.  The  certificate  of 
the  clerk  that  a  decree  was  rendered  on  a 
certain  term  day  controls  an  indorsement 
on  the  record  entry  showing  that  it  was  re- 
corded at  a  late  date.  "Williams  v.  Ritchie 
[Ark.]  91  S.  "W.  183.  If  the  record  shows  a 
refusal  to  plead  over  after  sustaining  de- 
murrers to  the  replications  but  the  judg- 
ment shows  a  joinder  of  issue,  the  latter 
will  control  and  enables  plaintiff  to  claim 
review  of  the  rulings  on  the  demurrers. 
Alabama  Jail  &  Bridge  Co.  v.  Marion  County 
[Ala.]  40  So.  100.  Recitals  in  a  judgment 
that  the  parties  appeared  by  their  attorneys 
at  the  time  the  judgment  "tvas  rendered, 
while  presumptively  true,  are  controlled  by 
an  affirmative  showing  in  the  bill  of  excep- 
tions that  they  are  not  true.  Schlachter  v. 
St.  Bernard's  Roman  Catholic  Church  [S.  D.J 
105  N.  W.  279.  Where  the  bill  of  excep- 
tions purports  to  contain  an  extract  from 
the  record  in  the  case,  and  the  same  is  at 
variance  with  what  is  contained  in  the 
transcript  of  the  record  duly  certified  by  the 
clerk,  the  latter  will  control  as  to  what  is 
the  true  record  in  the  case.  Georgia  South- 
ern &  F.  R.  Co.  V.  Pritchard,  123  Ga.  320,  51 
S.  E.  424.  Where  the  statement  of  facts 
contains  evidence  which  the  bill  of  excep- 
tions recites  as  excluded,  the  appellate  court 
cannot  hold  that  such  evidence  was  excluded. 
Mullen  V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  92  S.  W.  1000.  A  bill  of  exceptions 
reciting  that  a  notice  of  intention  to  move 
for  new  trial  was  seasonably  served  and 
filed  takes  precedence  over  a  recital  in  the 
notice  of  intention  that  it  was  filed  one  day 
after  time  had  expired,  inasmuch  as  such 
notice  is  not  part  of  the  record.  Mendocino 
County  V.  Peters  [Cal.  App.]  82  P.  1122. 
Statement  of  facts  agreed  to  by  the  parties 
must  control  the  bill  of  exceptions  if  in  con- 
flict. Houston,  etc.,  R.  Co.  v.  O'Donnell 
[Tex.   Civ.  App.]    90  S.   W.    886. 

16.  Where  there  is  a  palpable  mistake  In 
the  clerk's  return,  the  record  must  control. 
Maggio  V.  Ocean  View  Cemetery,  47  Misc. 
CSO,   94  N.  T.  S.    595. 

17.  See  5  C.  L.   186. 

18.  Transcript  must  contain  the  judgment 
or  final  order  of  the  court  below.  Modern 
Woodmen  of  America  v.  Plummer  [Neb.]  105 
N    W.   181.     Where,  upon  a  change  of  venue. 
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in  some  states  the  parties  indicate  by  precipe  what  shall  be  ineliided.^^  Ore  sam- 
ples need  not  be  brought  to  the  supreme  court  for  examination  but  they  may  if  de- 
sired be  brought  as  original  exhibits  under  the  rules  of  the  court.^"  Transcript 
should  be  made  up  in  strict  accordance  with  the  rules  of  the  appellate  court. "^ 
Copies,  not  the  original  files,  should  be  sent  up  -^  unless  the  statute  requires  origi- 
nals.-^ Eules  usually  require  the  transcript  to  be  indexed,^"*  paged,  and  arranged 
in  an  orderly  manner.""  One  transcript  for  two  closely  related  appeals  may  be  al- 
lowed.^^ 

(§  10)     B.  Auihentication  and   certification.^'^ — The  transcript  must  be   au- 


the  clerk  of  the  court  in  which  the  case 
was  orig-inally  brought  copied  a  pleading 
into  the  transcript  and  the  clerk  of  the 
court  to  which  the  cause  was  transferred 
certified  that  the  transcript  contained  a  full 
true,  and  complete  copy  of  all  papers  and 
entries  in  the  cause,  it  was  held  that  the 
pleading  was  in  the  record,  though  not  cop- 
ied therein  by  the  clerk  of  the  court  to 
which  the  cause  was  removed.  Chicago,  etc., 
R.  Co.  V.  Reyman  [Ind.]  76  N.  E.  970.  Under 
Rules  p.  99,  §  22,  preliminary  pleadings  ren- 
dered unimportant  by  reason  of  amended 
substituted  pleadings  and  on  which  no  rea- 
son of  appeal  is  predicated  should  not  be 
printed  for  use  of  the  supreme  court  of  er- 
rors. Osoorn  v.  Norwalk.  77  Conn.  663,  GO 
A.  645.  A  transcript  should  contain  the 
judgment  or  order  appealed  from  and  only 
such  matters  as  may  be  necessary  to  present 
the  rulings  sought  to  be  reviewed.  Fike  v. 
Ott  ]Neb.]  107  N.  "W.  774.  In  Oklahoma, 
there  are  two  methods  for  bringing  case  up 
to  supreme  court  by  transcript  or  case- 
made.  Williamson  v.  Williamson  [Okl.]  83 
P.  718.  Although  it  is  proper  to  omit  a 
voluminous  schedule  from  the  record,  when 
no  exceptions  are  based  on  its  various  items, 
but  the  tenor  and  purport  of  the  entire 
schedule  have  been  reported.  Gilbert  v.  En- 
dowment Ass'n,  21  App.  D.  C.  344.  Acts 
29th,  Leg.  p.  220,  providing  that  when  a 
stenographic  transcript  of  the  evidence  is 
brought  up,  it  shall  constitute  the  exclusive 
record  as  to  such  matters,  is  constitutional. 
Johnson  v.  State  [Tex.  Cr.  App.]  93  S.  W. 
735.  Acts  29th  Leg.  p.  219,  §§  3-5,  does  not 
apply  where  no  stenographic  transcript  is 
made  out,  and  in  such  case  it  is  the  duty 
of  the  clerk  to  prepare  and  deliver  to  ap- 
pellant a  transcript  of  the  statement  of 
facts  prepared  by  the  trial  judge.  Ferguson 
V.  Kelly   [Tex.  Civ.  App.]    91  S.   W.   804. 

19.  Where  a  written  praecipe  is  inserted 
immediately  before  the  clerk's  certificate 
which  expressly  refer  to  "the  above  and 
foregoing  praecipe,"  it  v.-as  held  that  this 
was  a  substantial  compliance  w^ith  the  stat- 
ute relating  to  the  praecipe.  See  Acts  1903, 
p.  338,  340,  c.  193.  Pittsburgh,  etc..  R.  Co.  v. 
Reed  [Ind.  App.]  75  N.  E.  50.  Where  the 
praecipe  calls  for  a  particular  part  of  the 
record,  only  such  part  is  before  the  appel- 
late court,  and  hence  where  the  part  of  the 
record  called  for  does  not  show  that  co-par- 
ties who  were  not  joined  were  not  affected 
by  the  judgment,  the  appellate  court  will 
not  presume  that  there  were  such  parties. 
Helberg  v.  Dovenmehle  [Ind.  App.]  76  N.  E. 
1020.  Where  the  praecipe  called  for  entries 
in  the  trial  of  the  cause,  tlie  verdict  of  the 
jury,  both  special  and  general,  etc.,  and  the 
clerk's    certificate     was     identical     with     the 


praecipe,  it  was  held  that  the  interrogato- 
ries submitted  to  the  jury  and  their  answers 
thereto  were  properly  transcribed  in  the 
record.  Lindley  v.  Kemp  [Ind.  App.]  76  N. 
E.  798.  Under  Acts  1903,  p.  338,  c.  193,  the 
original  bill  of  exceptions  containing  the 
evidence  becomes  a  part  of  the  record  when 
certified  according  to  the  statute,  wiiether 
named  in  tlae  praecipe  or  not.  Brotherhood 
of  Painters,  Decorators  &  Paperhangers  of 
America  v.  Moore  [Ind.  App.]  76  N.  E.  262. 
Where  the  bill  of  exceptions  contains  the 
evidence  and  is  the  only  bill  that  has  been 
filed,  and  is  the  only  paper  or  document  per- 
mitted by  a  statute  to  be  incorporated  in  the 
transcript  in  its  original  form,  a  praecipe 
directing  the  clerk  to  include  in  the  tran- 
script certain  papers,  including  "the  orig- 
inal bill  of  exceptions,"  is  sufficient  to  au- 
thorize the  clerk  to  Incorporate  such  bill 
of  exceptions  in  the  record,  and  the  evidence 
becomes  a  part  of  the  record.  New  Ameri- 
can Oil  &  Min.  Co.  v.  Troyer  [Ind.]  76  N.  E. 
253. 

20.  Hickey  v.  Anaconda  Copper  Min.  Co. 
[Mont.]    81   P.    806. 

31.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson   [Fla.]    39  So.   392. 

23.  In  proceedings  in  error  the  original 
papers  cannot  take  the  place  of  a  transcript. 
Code  Civ.  Proc.  §  586.  Smith  t.  Delane 
[Neb.]  104  N.  W.  1054.  In  proceedings  in 
error  unlike  appeals,  the  original  papers 
should  not  be  sent  up.  Code  Civ.  Proc.  § 
586.      Smith  v.  Delane   [Neb.]    104   N.   W.   1054. 

23.  Under  the  practice  in  Wyoming  the 
original  papers  are  sent  to  the  supreme 
court  by  the  clerk  of  the  court  below  upon 
an  order  of  the  clerk  of  the  supreme  court. 
Harden  v.  Card   [Wyo.]    S5   P.   246. 

34.  Hannan  Bros.  v.  Waltenspiel,  29  Utah, 
466,  82  P.  859.  An  index  to  the  bill  of  ex- 
ceptions containing  the  evidence  inserted 
immediately  before  the  bill,  is  insufficient 
where  there  is  no  index  to  the  other  por- 
tions of  the  record,  such  record  consisting 
of  27  type-written  pages  preceding  the  bill 
of  exceptions.  McCormick  Harvesting  Mach. 
Co.  V.  Hinchman  [Ind.  App.]  76  N.  E.  327. 
See  Appellate  Court  Rule  §   3,  55  N.  E.   IV. 

25.  Harden  v.  Card  [Wyo.]  85  P.  246.  A 
record  which  does  not  set  out  the  various 
papers  in  the  order  prescribed  by  rule  41  of 
supreme  court  practice  is  not  entitled  to 
record.  Brady  v.  Powers,  105  App.  Div.  476, 
94  N.  T.  S.  259.  Confused  and  unintelligible 
record,  appeal  dismissed.  Trescott  v.  Co- 
operative  Bldg.    Bank,    212   Pa.    47,    61    A.    478. 

3C.  Appeal  from  order  removing  adminis- 
trator and  one  from  order  appointing  his 
successor.     Boyd  v.  Cloud   [Del.]   62  A.  294. 

27.  See  5  C.  L.  187.  Settlement  and  sig- 
nature of  bill  of  exceptions  or  case,  see  ante. 
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Ihenticated  '^  by  the  clerk  -^  of  the  court  from  which  it  comes/'"  showing  its  com- 
pleteness and  verity.^^ 

(§10)  G.  Transmission,,  filing,  and  printing.^- — The  transcript  must  be 
^iled  in  the  appellate  court  ^"  within  the  time  prescribed  by  rule  or  statutiC/*  or  an 
{'xtension  thereof  duly  granted/-'  and  complete  jurisdiction  is  not  acquired  until 


§  9c.  Certificate  of  contents  of  record  as 
requisite  to  review  of  particular  questions. 
f!ee  ante,  §  9d. 

28.  A  bill  of  exceptions  will  be  quashed 
where  not  certified  and  identified  sufficiently 
to  enable  the  appellate  court  to  know  that 
it  is  the  identical  bill  allowed  by  the  trial 
court  and  tlie  wliole  thereof.  State  v.  Pax- 
ton  [Neb.]  106  N.  W.  166.  Document  pur- 
porting- to  be  a  bill  of  exceptions  cannot  be 
considered  unless  authenticated  by  certifi- 
cate of  tlie  clerk.  Duncan  v.  State  [Neb.] 
106  N.  W.  1014.  Appeal  from  order  dispos- 
ing- of  an  interlocutory  motion  is  well  taken 
when  it  afnrmaiively  appears  by  the  certifi- 
cate of  the  cleik  tiiat  his  return  contains 
correct  copies  of  all  the  records  and  files  in 
the  case.  McAllen  v.  McAUen  [Minn.]  10  6  i 
N.  W.  100.  The  fact  that  exhibits  attached 
to  certain  affidavits  were  detached  at  the 
sug-g-estion  of  the  trial  court  held  immate- 
rial.    Id. 

29.  Rule  11  requires  the  clerk  of  the 
Jov/er  court  to  authenticate  the  papers  sent 
up  as  all  or  certain  ones  of  the  papers  in  the 
case.     Harden  v.   Card    [Wyo.]    85   P.   246. 

30.  A  transcript  purporting  to  be  from 
the  superior  court  but  certified  by  the  clerk 
of  the  circuit  court  and  under  the  seal  o£ 
such  court,  is  not  sufficiently  auihentiea,ted. 
See  Burns'  Ann.  St.  §§  1426dl,  1426ql.  Har- 
alovich  V.  State  [Ind.  App.]  74  N.  B.  903. 
Record  of  register  of  v/ills  remanded  for 
certification.      Boyd  v.  Cloud    [Del.]  62  A.  294. 

31.  A  certificate  stating  "The  above  and 
foregoing  to  be  a  true,  full  and  complete 
copy  of  all  papers,  proceedings  and  papers" 
in  an  action,  not  including  a  certificate  that 
it  is  a  true  copy  of  the  record,  is  insufficient 
as  a  transcript.  Naylor  v.  Berry  [Kan.]  81 
P.  473.  A  certificate  attached  to  the  tran- 
.script  reciting  that  a  true  and  correct  copy 
of  the  order  refusing  a  new  trial  is  therein 
contained  is  a  sufficient  authentication. 
Mendocino  County  v.  Peters  [Cal.  App.]  82 
P.   1122. 

32.  See  5  C.  L.   187. 

S3.  In  Kansas  in  the  proceedings  in  error 
in  the  supreme  court,  the  provisions  of  Code 
Civ.  Proc.  §  546,  L.  1905.  c.  320,  p.  534,  are 
jurisdictional  and  inandatory  and  no  degree 
of  diligence  will  excuse  the  plaintiff  in  er- 
ror from  filing  a  transcripe  or  case-made 
with  his  petition  in  error.  Kennard  v.  Alex- 
ander [Kan.]  84  P.  377.  But  where  a  tran- 
script is  filed  vrith  petition,  in  which  there 
i.'!  a  mistake  or  material  omission,  it  is 
within  the  jurisdiction  of  the  court  to  allow 
an  amendment  witliin  the  year  for  filing  the 
petition  at  least.  Id.  Where  a  party  has, 
within  due  time,  done  all  that  is  legally  re- 
quired to  effect  an  appeal  from  the  county 
to  the  district  court,  and  no  waiver  of  the 
transmission  of  the  records  by  the  county 
judge  is  shown,  the  district  court  does  not 
lose  jurisdiction  of  the  appeal  by  reason  of 
its  being  filed  six  days  late.  Drexel  v.  Reed 
[Neb.]   95  N.   W.   873. 

34.  Wandelohr  v.  Grayson  County  Nat. 
Bank    [Tex.   Civ.   App.]    90   S.   W.    180;   Butter 


V.  Lamson.  29  Utah,  439,  82  P.  473;  Oppen- 
heim  v.  Richardson  &  Co.  [Ind.  T.]  90  S.  W. 
480;  Mix  v.  Campbell  [La.]  38  So.  877;  Cali- 
fornia Consol.  Min.  Co.  v.  Manley  [Idaho]  85 
P.  919;  McClelland  v.  Cedar  Rapids  [Iowa] 
107  N.  W.  428;  Incorporated  Town  of  Oilman 
V.  Fernald  [C.  C.  A.]  141  P.  940.  In  case  of 
failure  of  appellant  to  file  tra.nscript  within 
prescribed  period,  appellee  at  his  own  cost 
may  obtain  and  file  one.  Morgan  v.  Morgan. 
25  App.  D.  C.  389.  Appeal  will  be  dismissed 
where  the  record  is  not  filed  within  the  time 
allowed  unless  sufficient  excuse  for  delay  is 
shown.  Peacock  v.  Kirkland  [Ala.]  39  So. 
670.  Appellants  have  three  judicial  days 
from  the  return  day  to  file  the  transcript 
whether  the  court  is  in  session  on  that  day 
or  not.  Lopes  v.  Sahuque,  114  La.  1004,  38 
So.  810.  An  appeal  must  be  perfected  and 
transcript  filed  within  40  days  after  entry  of 
order  on  a  motion  for  a  new  trial  regardless 
of  whether  appellant  had  notice  of  such  or- 
der or  not.  Belle  v.  Staacke  [Cal.]  83  P.  245- 
In  California  under  Supreme  Court  Rule  2, 
the  appellant  may  file  his  transcript  within 
40  days  after  perfecting  his  appeal  from  the 
judgment  and  if  a  motion  for  a  new  trial  is 
pending  then  40  days  from  the  entry  of  the 
order  on  the  motion.  Bell  v.  Staacke  [Cal] 
83  P.  245.  The  rule  allowing  an  appeal  from 
a  judgment  and  an  order  denying  a  new  trial 
to  be  made  from  the  same  transcript  was 
not  intended  to  extend  the  time  for  filing 
t!ie  transcript  froin  the  date  of  perfecting 
the  appeal  from  the  order  on  the  motion  for 
a  new  trial.  Bell  v.  Staacke  [Cal.]  83  P.'  245. 
In  California,  time  to  file  transcript  does  not 
run  until  after  the  motion  for  a  new  trial  is 
disposed  of.  Pollitz  v.  Wickersham,  147  Cal. 
371,  81  P.  1099.  According  to  rule  2  of  the' 
supreme  court  tlie  transcript  must  be  filed 
within  40  days  after  the  appeal  is  perfected, 
unless  a  proceeding  for  the  settlement  of  the 
bill  of  exceptions  to  be  used  on  appeal  is 
pending.  Moultrie  v.  Tarpio,  147  Cal.  376,  81 
P.  1112.  A  proceeding  to  settle  a  bill  of  ex- 
ceptions is  not  pending  so  as  to  extend  time 
of  filing  transcript  where  appellant  has  so 
long  delayed  prosecuting  an  undisposed-oS 
motion  to  settle  that  it  is  under  all  circum- 
stances too  late  to  do  so.  Moultrie  v.  Tarpio, 
147  Cal.  378,  81  P.  1112.  Transcript  filed 
after  appellate  court  has  taken  case  for  de- 
cision will  not  be  considered.  Mayer  v. 
Schneider,  112  111.  App.  628.  The  time  for 
filing  transcript  on  appeal  runs  from  the  final 
determination  of  a  motion  for  a  new  trial, 
hence  a  conditional  grant,  which  suspends 
the  absolute  determination  of  the  motion  un- 
til the  removal  of  the  condition,  suspends 
time  for  filing  the  transcript.  Shepard  v. 
Bobbins  Press  Works  [Cal.]  85  P.  307.  Fail- 
ure to  file  transcript  within  time  limited  by 
rules  of  the  court  without  good  excuse  is 
ground  for  dismissal.  Bell  v.  Staacke  [Cal.] 
83  P.  245.  Failure  to  transmit  in  time,  due 
to  negligence,  ground  of  dismissal.  Budden 
V.  Brooks,  123  Ga.  8S2,  51  S.  E.  727. 

35.     Under  Pub.   L.   1903,    p.   47.   c.    1111.    the 
supreme  court  is  not  authorized  to  extend  tha 
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such  filing.^®  Eelief  against  accident  or  mistake  is  usually  grantahle."  Where  a 
l)ill  of  exceptions  is  brought  into  court  on  a  motion  to  dismiss  and  is  admitted  to 
he  authentic,  it  will  be  received  as  if  regularly  traxismitted.^^  Printing  of  the 
transcript  is  usually  required  by  rule.^^ 

(§10)  D.  Amendment  and  correction. '^'^ — Until  the  record  is  sent  up  the 
lower  court  has  full  power  to  correct  it.*^  After  it  is  filed  in  the  appellate  court, 
the  nractice  in  some  states  is  to  make  corrections  in  the  appellate  court,*-  while  in 
others  the  appellate  court  disclaims  such  power,*'  and  they  must  be  made  below 
and  brought  up  **  on  leave.*'     Unnecessary  amendments  will  be  stricken.**'     An 


time  for  filing-  the  transcript  and  petition 
for  a  new  trial  after  the  expiration  of  the 
time  already  granted  bj-  the  trial  justice. 
Hag-gelund  v.  Oakdale  Mfg.  Co.,  26  R.  I.  520. 
60  A.  106.  An  order  extending-  the  time 
■within  which  to  file  a  transcript,  may  be 
made  after  notice  of  appeal  has  been  given 
and  before  appeal  is  perfected  by  the  filing 
of  an  undertaking.  Wolf  v.  City  R.  Co.  [Or.] 
S5  P.  620.  The  provision  that  an  order  en- 
larging the  time  within  which  to  file  a  tran- 
script "shall  be  made  within  the  time  al- 
lowed to  file  the  transcript"  simply  means 
that  it  should  be  made   before  the  appellant 


before  him  is  equivalent  to  a  finding  of  fact 
on  evidence  and  cannot  be  reviewed.  Chris- 
tisen  V.  Bartlett  [Kan.]  84  P.  530. 

42.  On  appeal,  findings  and  proceedings 
will  be  deemed  amended  in  accordance  with 
the  facts  proved  or  an  amendment  will  be 
allowed  on  appeal  when  evidence  -was  re- 
ceived below  without  objection.  Coe  v. 
Rockman  ["Wis.]  106  N.  W.  290. 

43.  If  the  order  shown  by  the  transcript 
was  not  the  one  actually  entered  in  the  trial 
court  the  correction  must  be  made  in  that 
court  and  not  in  the  appellate  court.  Field 
v.    Field,    117    111.    App.    307.     A   statement    of 


is   in   default.     Wolf   v.    City   R.    Co.    [Or.]    85  ;  facts    certified   to    by    the    trial   court    cannot 


P.  620.  Extension  of  time  to  settle  bill  of 
exceptions  in  court  below  cannot  operate  as 
an  extension  of  the  time  in  which  to  file 
transcript.  Butter  v.  Lamson,  29  Utah,  439, 
82  P.   473. 

3S.  Morgan  v.  Morgan,  25  App.  D.  C.  389. 
"Without  a  transcript,  appellate  court  has  no 
proper  foundation  for  exercise  of  discretion 
upon  a  prayer  for  an  order  either  affecting 
the  merits  of  the  appeal,  or  the  charges  in- 
cidental to  its  effective  prosecution.     Id. 

37.  Facts  considered  and  held  not  to  show 
that  failure  to  file  the  evidence  in  time  was 
due  to  accident,  etc.,  so  as  to  authorize  ap- 
pellate court  to  grant  a  new  trial  under  Gen. 
Laws  1896,  c.  251,  §  2.  Haggelund  v.  Oak- 
dale  Mfg.  Co.,  26  R.  I.  520,  60  A.  106.  The 
appellate  court  is  without  jurisdiction  to  al- 
low an  extension  of  time  to  complete  the 
record  unless  within  the  statutory  period  a 
suflficient  transcript  is  filed  to  show  the  pend- 
ency of  the  cause  on  appeal  in  that  court. 
Appeal  dismissed  where  the  final  decree  was 
not  filed  on  or  before  the  second  day  of  the 
term.  Mahler  v.  Sanche,  117  111.  App.  572. 
Where  it  appears  that  clerks  did  not  have 
time  to  transcribe  and  for-ward  the  record, 
and  it  does  not  appear  that  plaintiff  in  error 
is  chargeable  with  delay  in  transcribing  and 
forwarding  the  record,  appeal  will  not  be 
dismissed  for  delay.  Fricker  v.  American 
Mfg.  &  Imp.  Co.  [Ga.]  52  S.  E.  65.  Delay 
caused  by  favor  of  judge  not  ground  for  dis- 
missal. Railroad  Commission  v.  Palmer 
Hardware  Co.   [Ga.]  53  S.  E.  193. 

38.  Schwarzchild  &  Sulzberger  Co.  v.  Ches- 
apeake &  O.  R.  Co.   [W.  Va.]   53  S.  E.  785. 

39.  The  circuit  court  of  appeals  for  the 
6th  circuit  will  no  longer  waive  the  printing 
of  the  transcript  as  required  by  rule  23.  In 
re  Brandford's  Petition  [C.  C.  A.  ]  139  P. 
518. 

40.  See  5  C.  L.  188. 

41.  During  term  at  which  the  trial  occurs 
the  entire  record  is  -within  possession  and 
control  of  court.  Callahan  v.  Hauck  &  Co. 
[Wyo.]  83  P.  372.  An  order  of  the  court  cor- 
recting: the  record  as  to  some  proceeding-  had 


be  amended  on  appeal.  Atascosa  County  v. 
Alderman  [Tex.  Civ.  App.]  91  S.  W.  846.  A 
bill  signed  and  filed  can  be  corrected  only 
by  the  court  where  the  record  is  made.  Cal- 
lahan V.  Hauck  &  Co.  ["Wyo.]  83  P.  372. 
"Where  a  case  is  submitted  on  appeal  on  an 
agreed  statement  of  facts,  the  court  cannot 
amend  the  statement  to  award  ambiguity, 
but  may  decline  to  consider  the  question  of 
la-w  until  the  facts  are  clearly  presentel 
(Dame  v.  Woods  [N.  H.]  62  A.  379),  but  if 
the  court  considers  the  question  and  sug- 
gests an  amendment  believing  that  the  facts 
had  been  found  by  the  trial  court  the  only 
remedy  of  the  defeated  party  is  to  apply  to 
the  superior  court  to  be  relieved  fro:-n  his 
agreement  and  for  a  trial  of  the  questions 
of  fact  (Id.).  Appellate  court  cannot  cor- 
rect the  bill  of  exceptions.  Callaghan  v. 
Houck  &  Co.  ["Wyo.]  83  P.  372.  A  record  au- 
thenticated by  trial  court  cannot  be  changed 
by  appellate  court.  Mendocino  County  v.  Pe- 
ters [Cal.  App.]  82  P.  1122. 

44.  "Whore  a  deposition  -was  omitted  from 
the  transcript,  it  may  be  copied  and  tendered 
as  an  additional  transcript.  Gaboury  v. 
Coombs  [Ky.]  89  S.  W.  300.  The  bill  sent 
up  on  certiorari  to  complete  the  record  will 
be  regarded  as  correct  -where  it  conflicts  with 
that  originally  sent  up.  Anniston  Mfg.  Co.  v. 
Southern  R.  Co.  [Ala.]  40  So.  965.  The  trial 
court  may  correct  its  record  after  an  appeal 
has  been  taken.  Pease  v.  Fink  [Cal.  App.] 
85  P.  657. 

45.  A  court  of  appeals  will  not,  as  a  mat- 
ter of  course,  permit  a  bill  of  exceptions  to 
be  withdrawn  for  purposes  of  amendment, 
especially  where  omission  or  Inaccuracy  is 
due  to  laches  of  the  appellant.  Callahan  v. 
Houck  &  Co.  [Wyo.]  83  P.  372.  When  and 
under  v/hat  circumstances  a  bill  of  excep- 
tions will  be  returned  to  trial  court  for  cor- 
rection lies  within  discretion  of  appellate 
court.  Id.  Certiorari  -will  not  issue  to  com- 
plete a  skeleton  bill  which  does  not  identify 
the  matters  to  be  inserted.  Anniston  Mfg. 
Co.  v.  Southern  R.  Co.  [Ala.]  40  So.  965. 
Where  a  statute,  not  mandatory,  requires  all 
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amendment  converting  an  appeal  into  an  appeal  from  another  different  decree  than 
the  one  appealed  from  introduces  a  new  cause  of  action  and  is  not  allowable.*^ 
Superfluous  matters  in  the  record  -will  be  ignored  or  stricken.*^  The  time  within 
which  amendments  ma}^  be  made  is  usually  limited  by  rule  and  where  there  is  laches 
the  application  will  be  denied.*^ 

§  11.  Practice  and  proceedings  in  appellate  court  hefore  hearing.  A.  Joint 
and  several  appeals;  consolidation,  severance. °'^ — Though  two  appeals  from  succes- 
sive orders  are  consolidated  for  hearing,  each  must  be  decided  on  its  own  merits.'* 
One  joint  appellant  will  not  be  permitted  to  assume  a  position  antagonistic  to  an- 
other joint  appellant.^- 

(§  11)  B.  Original  and  cross  proceedings.^^ — The  cross  assignment  of  errors 
is  treated  elsewhere.^*  The  appellee  cannot  complain  of  provisions  of  the  decree 
unless  there  is  a  cross-appeal.^^ 


evidence  in  an  appeal  in  an  equity  case  to 
be  identified  by  ttie  judge,  a  motion  to  strike 
for  lack  of  identification  will  be  granted 
with  leave  to  apply  to  trial  judge  for  proper 
certificates  as  to  sucli  evidence,  especially 
where  there  is  considerable  confusion  as  to 
the  proper  evidence,  exhibits  and  documents 
to  be  brought  up  on  appeal.  Hume  v.  Burns 
[Or.]   83  P.  391. 

46.  Where  only  a  part  of  a  stipulation  of 
facts  was  introduced  in  evidence  by  plain- 
tiff and  defendant  offered  no  testimony  but 
obtained  a  directed  verdict  only  the  part  in- 
troduced in  evidence  should  have  been  in- 
corporated in  the  record.  Clark  v.  American 
Exp.  Co.    [Iowa]    106  N.  "W.   642. 

47.  In  re  Gurdy  [Me.]   63  A.  322. 

48.  Motion  to  strike  bill  of  particulars  on 
the  ground  that  it  was  not  contained  in  the 
bill  of  exceptions.  Forbes  Co.  v.  Leonard, 
119  111.  App.  629.  A  motion  will  be  sustained 
to  strike  from  the  record  on  appeal  from  a 
judgment  any  papers,  records  or  copies 
thereof,  which  under  Rev.  St.  §  4456,  subd. 
2,  have  no  place  in  the  judgment  roll.  Wil- 
liams V.  Boise  Basin  Min.  &  Development  Co. 
[Idaho]  81  P.  646.  Where  court  cannot  de- 
termine the  propriety  of  striking  out  a  cer- 
tain stipulation  in  the  transcript  from  the 
information  then  before  it,  tlie  determina- 
tion of  tiie  motion  will  be  postponed  until 
the  final  hearing.  Hume  v.  Burns  [Or.]  S3 
P.  391.  A  motion  to  strike  a  transcript  be- 
cause of  incorporating  improper  evidence, 
'.vill  not  be  decided  'vvhere  evidence  is  very 
voluminous,  until  the  appeal  is  heard  on  its 
merits.  Id.  Matter  improperly  included  in 
the  transcript  will  be  struck  on  motion  by 
adverse  party.  Swanson  v.  Groat  [Idaho]  85 
P.  384. 

49.  Under  the  rule  that  suggestions  of 
diminutions  of  record  shall  be  made  before 
a  case  is  called  for  trial  and  at  such  time 
as  will  give  opportunity  to  have  the  record 
perfected  before  hearing  or  the  imperfec- 
tion ■will  be  waived  provided,  however,  that 
such  an  amendment  thus  supplied  brought 
before  the  court  before  the  case  is  finally 
disposed  of,  after  hearing,  may  be  consid- 
ered, it  has  been  uniformly  held  that  sug- 
gestions of  diminution  and  leave  to  perfect 
the  record  must  be  applied  for  before  the 
case  is  finally  disposed  of.  La  Follette  Coal, 
Iron  &  R.  Co.  v.  Smith  [Tenn.]  92  S.  W.  237. 
"^''here  appellant  failed  to  correct  appeal  rec- 
ord by  incorporating  the  minutes  of  a  motion 
for   new   trial   and   grounds   thereof   although 
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his  attention  was  called  thereto  in  appellee's 
reply  brief,  and  no  effort  at  correcting  was 
made  while  case  was  under  advisement  for 
a  week,  it  is  too  late  to  suggest  diminution 
of  record  and  its  correction  on  petition  for 
rehearing.  Id.  Where  a  writ  of  error  •was 
dismissed  because  of  defective  service  of  the 
citation,  appellant  will  not  be  permitted  to 
amend  the  record  to  show  valid  service  where 
he  had  ample  time  to  amend  before  the  mo- 
tion to  dismiss  was  acted  upon.  Vineyard  v. 
McCombs  [Tex.  Civ.  App.]  93  S.  W.  4S2.  In 
order  to  have  a  record  amended,  the  party 
must  not  only  apply  without  delay  but  must 
show  that  the  condition  was  not  attributable 
to  a  want  of  reasonable  diligence.  Id. 
Where  appellant  failed  to  have  a  bill  of  ex- 
ceptions corrected  although  his  attention  to 
its  deficiency  was  called  during  the  term  at 
which  it  is  signed  and  filed,  it  -will  be  such 
laches  as  will  prevent  granting  a  motion 
to  send  it  down  for  correction  subsequently 
made  and  •will  result  in  the  granting  of  a 
motion  to  strike  it.  Callahan  v.  Houck  & 
Co.  [Wyo.]  83  P.  372.  Where  the  appellant, 
by  the  report  of  the  case,  had  full  benefit 
of  every  argument  which  could  have  been 
based  upon  certain  papers,  it  was  held  that 
the  trial  court  properly  denied  a  motion, 
made  after  the  final  decree  and  appeal  there- 
froin,  to  have  such  papers  reported.  Alexan- 
der V.  Grover  [Mass.]  77  N.  E.  487.  Where 
defect  in  certificate  was  due  to  the  negli- 
gence of  appellant's  counsel  and  was  called 
to  his  attention  below,  an  application  to 
withdraw  tiie  bill  for  correction,  made  after 
motion  to  dismiss,  will  be  denied.  Callahan 
V.  Houck  &  Co.  [Wyo.]  S3  P.  372.  An  amend- 
ment of  the  abstract  filed  after  the  other 
party  has  fully  argued  will  be  stricken  on 
motion.  McDermott  v.  Mahonej-  [Iowa]  106 
N.  W.  925.  A  writ  of  certiorari  will  not  is- 
sue for  the  purpose  of  aiding  a  petiton  for 
a  rehearing  or  for  the  purpose  of  correcting 
a  record  in  any  manner  or  form  after  de- 
cision on  appeal.  Aetna  Life  Ins.  Co,  v. 
Strvker   [Ind.  App.]   76  N.  E.   822. 

50.  See  5   C.  L.   190. 

51.  Succession  of  Henry  [La.]  40  So.  635. 

52.  Anderson  v.  Northern  Pac.  R.  Co. 
[Mont.]  85  P.  884. 

53.  See  5  C.  L.   190. 

54.  See  post,   §  1183. 

5.-.  Griffith  v.  Vicksburg  Waterworks  Co. 
[Miss.]  40  So.  1011.  \^'he^e  plaintiff  did  not 
appeal  from  the  decree  he  could  not  com- 
plain   that    the    judgment    should    have    been 
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(§11)  C.  Amendment  of  parties J^^ — Amendment  and  substitution  may  be 
allowed  in  case  of  the  death  of  a  party. ^"  So,  too,  necessary  parties  who  have  been 
omitted  may  be  brought  in  by  way  of  amendment.^^  A  substitution  of  parties  on 
a  showing  made  in  the  appellate  court,  though  sometimes  proper,  will  be  denied ' 
Avhcre  the  ]-efusal  of  such  an  order  is  appealed  from  and  the  showing  made  for  it 
below  was  insufficient.^'' 

(§11)  D.  Calendars,  trial  dockets,  terms.^^ — A  notice  of  argument  should 
not  ordinarily  be  given  before  the  time  for  filing  the  record  has  expired.'"'^  Where 
there  are  diiierent  calendars,  the  nature  of  the  case  usually  determines  upon  which 
calendar  it  should  be  entered.^-  In  North  Carolina  appeals  in  civil  cases  tried 
without  a  jury  may  be  docketed  at  a  criminal  term."^  Appeals  to  intermediate 
courts  for  trial  de  novo  are  regular  causes  in  such  courts  and  should  be  tried  in  their 
proper  sequence.''*     An  agreement  to  reset  the  appeal,  sanctioned  by  the  court,  re- 


fer a  larg-er  amount.  Arrison  v.  Supreme 
Council  of  Mystic  Toilers  [Iowa]  105  N.  W. 
5S0.  Where  no  appeal  is  taken  by  the  ap- 
pellee a  ruling'  against  him  in  favor  of  the 
appellant  is  not  before  the  appellate  court. 
Tabor-Prang-  Art  Co.  v.  Durant,  189  Mass. 
173,  75  N.  E.  221.  Court  reviews  the  errors 
presented  by  appellant  and  not  those  pre- 
sented by  respondent.  Mackel  v.  Bartlett 
[Mont.]  82  P.  795.  The  supreme  court  can- 
not review  the  validity  of  a  foreclosure 
judgment  rendered  against  defendants  who 
prosecute  no  appeal  on  plaintiff's  appeal  from 
the  conditions  imposed  in  a  part  of  said 
.ludg-ment.  Keely  v.  Gregg  [Mont.]  82  P.  27. 
Where  a  bill  for  divorce  was  dismissed  but 
the  custody  of  the  children  awarded  to  plain- 
tiff, the  appellate  court  was  not  called  upon 
to  consider  the  disposition  of  the  children, 
plaintiff  not  complaining  thereof  on  appeal, 
and  defendant  not  having  taken  a  cross  ap- 
peal. Wheeler  v.  Wheeler  [Md.]  61  A.  216. 
An  appellee  may  by  complaint  in  tlie  nature 
of  a  cross  appeal  be  relieved  from  erroneous 
or  unjust  conditions  imposed  upon  him  by  a 
decree.  Where  a  charge  was  not  within  the 
pleadings  and  appellee  had  no  opportunity 
to  litigate  it.  Kupke  v.  Polk  [Neb.]  103  ,N. 
W.  321.  Decision  in  favor  of  appellant  will 
not  be  reviewed  where  there  is  no  cross  ap- 
peal or  cross  assignment  of  errors.  Snj'der 
v.  Pike  [Utah]  83  P.  692.  Will  not  review 
a  ruling  in  favor  of  appellant  on  the  sugges- 
tion of  the  respondent,  w^here  the  latter  has 
not  appealed  from  it.  Lawler  Land  Co.  v. 
Steel  [Wash.]  S3  P.  896. 
56.     See  5  C.  L.   190. 

."7.  Upon  the  death  of  one  of  the  par- 
ties pending  an  appeal  failure  of  the  oppo- 
site party  to  suggest  death  is  an  irregularity 
w^hich  may  be  v/aived  by  tlie  survivor.  Wal- 
ton V.  Ryan  [Mich.]  12  Det.  Leg.  N.  516,  104 
N.  W.  736.  Under  Comp.  L.  §  10121,  provid- 
ing for  a  c6n,tinuation  of  a  suit  by  or  against 
the  survivors  in  case  of  death  of  one  of  sev- 
eral plaintiffs  or  defendants  it  is  proper  to 
allow  suggestion  of  deatli  of  one  co-party 
on  appeal  to  be  made  after  judgment  as  of 
the  time  of  the  death  and  to  modify  the 
judgment  so  that  costs  may  go  against  th 
survivor  only.  Daniels  v.  Crane  [Mich.]  12 
Det.  Leg.  N.  547,   104  N.  W.  736. 

58.  If  parties  who  should  be  plaintiffs  in 
error  are  omitted,  they  can  be  added  by 
amendment  to  the  bill  of  exception  filed  by 
one  proper  plaintiff  in  error.  Screws  v.  An- 
derson   [Ga.]    52   S.    E.   429.     While   an   appeal 


is  amendable  as  to  parties  yet  a  stranger  to 
the  record  cannot  appeal  then  amend  so  as  to 
stand  as  appellant  to  use  of  the  real  party 
and  again  amend  by  striking  out  appellant's 
name  and  the  words  "to  use  of"  letting  the 
appeal  stand  as  one  by  the  party.  Head  v. 
Marietta  Guano  Co.  [Ga.]  53  S.  E.  676.  The 
court  may  ainend  the  proceedings  by  adding 
to  the  petition  in  error  as  defendants  thereto 
the  names  of  the  persons  wlio  have  been 
omitted,  and  causing  service  to  be  duly  made 
on  such  persons,  although  application  for 
such  amendment  is  not  brougiit  to  the  notice 
of  the  court  until  after  the  statutory  period 
for  commencing  proceedings  in  error  has 
elapsed.  Snider's  Ex'rs  v.  Young,  72  Ohio 
St.  494,  74  N.  E.  822.  If  a  necessary  party 
to  a  bill  of  exceptions  ^vas  omitted  there- 
from it  could  be  added  by  amendment  at  its 
own  instance  and  that  of  the  plaintiff  in  er- 
ror, not  changing  the  record  or  raising  new 
points,  but  simply  joining  the  new  party  in 
the  bill  of  exceptions  already  tiled  by  the 
others.  Pricker  v.  Americus  Mfg.  &  Imp.  Co. 
[Ga.]  52  S.  E.  65.  In  North  Carolina  the 
supreme  court  has  a  discretionary  power  to 
allow  amendments  by  making  proper  parties 
to  any  case,  and  such  discretion  will  not  be 
exercised  where  an  objection  for  defect  of 
parties  was  made  below  and  overruled. 
West  V.  Aberdeen,  etc.,  R.  Co.  [N.  C]  53  S. 
E.  477. 

59.  Marion  v.  City  Council  of  Charleston 
[S.  C]   52  S.  E.   418. 

60.  See  5  C.  L.  191. 

61.  Under  Sup.  Ct.  Rule  15  (68  N.  W.  vi), 
requiring  tlie  registrar  to  transmit  the  rec- 
ord below  to  the  supreme  court  in  all  chan- 
cery appeals  within  40  days  from  the  filing 
of  the  appeal  bond.  Byrne  v.  Gypsum  Plas- 
ter &  Stucco  Co.  [Mich.]  12  Det.  Leg.  N.  339, 
104  N.  W.  410. 

62.  An  appeal  from  a  final  order  in  a  man- 
damus proceeding  presenting  only  questions 
of  law  and  there  being  no  appeal  from  an 
order  to  set  aside  the  verdict  it  should  be 
placed  upon  the  nonenumerated  calendar,  as 
provided  by  General  Practice  Act,  Rule  44, 
and  Appellate  Division  Rules  2,  3  and  4. 
People  V.  Board  of   Education,   99  N.   Y.  S.   1. 

63.  See  Acts  1901,  p.  175,  c.  28,  §  2;  Code, 
2039.  Blair  v.  Coakley,  160  N.  C.  405,  48  S. 
E.   804. 

64.  An  appeal  to  the  circuit  court  from 
an  order  of  the  probate  court  directing  the 
p.lacing  of  property  of  a  minor  in  the  hands 
of  a  guardian  and  which  requires  a  trial   de 
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\okes  the  foriner  setting  and  accordingly  the  time  for  liling  and  answer  to  the  ap- 
peal is  to  he  calculated  -n'ith  respect  to  the  time  for  which  it  is  finally  set.''^ 

(§  11)  E.  Forming  v^sues;  pleading,  assigning,  and  specifying  error.  1.  In 
gencral.^^' — Appellate  courts  are  bound  by  their  own  rules  of  procedure  which  are 
to  be  construed  in  applying  them  in  the  same  manner  as  statutes."^  The  assign- 
ment of  errors  is  appellant's  pleading  tendering  an  issue  of  law."^  In  the  absence 
of  a  provision  to  the  contrary  it  must  be  filed  in  the  appellate  court."''  In  some 
states  assignments  must  be  filed  at  the  time  of  filing  the  transcript/"  or  attached 
to  the  record,'^  or  tabulated  and  inserted  at  the  end  of  the  case.'-  Assignments 
first  made  in  the  reply  brief  will  not  be  considered. ''' 

Errors  not  assigned  will  not  ordinarily  be  considered/*  though  the  court  mav  re- 


novo  in  the  circuit  court.  Ford  v.  Ford,  117 
111.  App.   502. 

65.  Des  Allemands  Lumber  Co.  v.  Morg-an 
City  Timber  Co.   [La.]    41  So.  332. 

ee.     See  5  C.  L.  191. 

67.  Hoodless  v.  Jernigan  [Fla.]  41  So.  194. 
Plain  and  well  settled  rules  of  practice  can- 
not be  ignored  except  under  special  circum- 
stances, to  prevent  miscarriage  of  justice. 
Neely  Elec.  Const.  &  Supply  Co.  v.  Browning, 
25  App.  D.  C.  84. 

68.  Performs  the  same  office  as  a  declara- 
tion In  a  court  of  original  jurisdiction. 
Brown  V.  Otrich,  119  111.  App.  136.  Where 
there  is.  no  assignment  of  errors  the  cause 
stands  in  the  appellate  court  in  the  same 
condition  as  a  cause  in  the  circuit  court 
without  a  declaration.  Schaeffer  v.  Burnett, 
217  111.  84,  75  N.  E.  440. 

69.  In  the  absence  of  statute  or  rule  pre- 
scribing the  time  and  place  of  making  as- 
signments, the  proper  place  is  in  the  supfeme 
court.  Smith  Tabfe  Co.  v.  Madsen  [Utah]  84 
P.  885.  The  statute,  L.  1899,  p.  84,  c.  62,  § 
2,  requiring  th-e  petition  in  error  to  be  at- 
tached to  the  transcript  and  filed  in  the  ap- 
pellate court,  was  repealed  by  L.  1903,  p. 
186,  c.  134,  and  since  then  no  statutorj'  pro- 
vision exists,  and  hence  assignments  need 
not  be  filed  below  nor  contained  in  bill  of 
exceptions.     Id. 

70.  Printing  assignment  of  errors  in  the 
abstract  of  the  record,  and  filing  it  at  the 
same  time  that  the  transcript  is  filed  is  a 
sufficient  compliance  with  Rule  11  of  the  su- 
preme court.  Equitable  Securities  v.  John- 
son  [Colo.]   85  P.  840. 

71.  The  assignment  of  errors  and  cross 
errors  must  be  vv'ritten  upon  and  attached  to 
the  record  after  it  is  made  up  for  presenta- 
tion to  the  supreme  court.  Schaeffer  v.  Bur- 
nett, 217  111.  84,  75  N.  E.  440.  A  recital  of 
assignments  of  error  in  the  abstract  is  not 
sufficient,  w^here  the  assignment  was  not  at- 
tached to  the  record  itself.  McCormick  v. 
Chicago  &  S.  L.  R.  Co.,  219  111.  593,  7C  N. 
E.  833.  Assignment  in  the  abstract  only 
presents  nothing  for  decision.  Cooperman  v. 
People,  113  111.  App.  99.  No  errors  can  be 
considered  but  such  as  are  assigned  on  the 
record.  Chical?o  Citj-  R.  Co.  v.  Matthieson, 
113  111.  App.  246;  Brown  v.  Otrich,  119  111. 
App.  136;  Cooperman  v.  People,  113  111.  App. 
!t9.  Cross  errors.  Grand  Pacific  Hotel  Co.  v. 
Pinkerton,  118  111.  App.  89. 

72.  See  Code,  §  550,  and  supreme  court 
rule  No.  27.  Kicks  v.  Kenan,  139  N.  C.  337, 
51   S.   E.   941. 

7.S.     See  post,  §  11,  h. 

74.     Nishkian    v.    Chisholm    [Cal.    App.]    84 


P.  312;  Schaeffer  v.  Burnett,  217  111.  84,  75  N. 
E.  440;  Kominski  v.  People,  219  111.  595,  76 
N.  E.  717;  The  Fair  v.  Hoffman,  110  111.  App. 
500;  Toan  v.  Russell,  111  111.  App.  629;  Barker 
v.  Smith,  116  111.  App.  66;  Ambrosius  v. 
O'Farrell,  119  111.  App.  265;  People  v.  Sterne, 
119  111.  App.  466;  In  re  Touhy's  Estate 
[Mont.]  83  P.  486;  Devencenzi  v.  Cassinelli 
[Nev.]  81  P.  41;  Chaves  v.  Myer  [N.  M.]  85 
P.  233;  Smith  Table  Co.  v.  Madsen  [Utah] 
84  P.  885;  Long  v.  Patton  [Tex.  Civ.  App.]  93 
S.  ^Y.  519.  Rule  11.  Davidson  S.  S.  Co.  v. 
U.  S.  [C.  C.  A.]  142  F.  315.  Questions  neither 
specifically  assigned  as  error  nor  referred  to 
in  argument.  State  v.  Starr  [Conn.]  63  A. 
512.  Although  argued  in  the  brief.  Prather 
v.  Chicago  Southern  R.  Co.  [111.]  77  N.  E. 
430.  Though  they  appear  in  the  record. 
Schaeffer  v.  Burnett,  217  111.  84,  75  N.  E.  440. 
Rulings  not  assigned  as  error  either  in  the 
appellate  court  or  in  the  supreme  court. 
Anglo-Wyoming  Oil  Fields  v.  Miller,  216  111. 
272,  74  N.  E.  821.  Reasons  assigned  or 
ground  of  a  motion  or  petition  for  appeal 
to  the  supreme  court  filed  in  the  appellate 
court  cannot  take  the  place  of  assignments 
of  error  in  the  supreme  court.  Schaeffer  v. 
Burnett,  217  111.  84,  75  N.  E.  440.  Errors 
cannot  be  embodied  in  the  transcript  of  the 
proceedings  of  the  appellate  court.  Id.  On 
an  appeal  in  an  injunction  suit  the  burden 
is  upon  the  appellant  to  assign  and  show 
error,  it  being  presumed  that  the  judgment 
and  proceedings  belo^v  are  correct.  Hyatt  v. 
De  Hart  [N.  C]  52  S.  E.  781.  Bill  of  excep- 
tions consisting  merely  of  the  stenographer's 
notes  with  papers  attached  and  the  certifi- 
cate of  the  judge  and  containing  no  specifi- 
cations of  error  will  be  disregarded.  Wilson 
v.  Commercial  Union  Assur.  Co.  [S.  D.]  106 
N.  W.  140.  The  granting  of  a  petition  for 
certiorari  to  supplement  the  transcript  will 
not  present  anything  for  reviev/  in  the  ab- 
sence of  an  assignment  of  error  covering  the 
matter  brought  up  by  the  certiorari.  Aetna 
Life  Ins.  Co.  v.  Stryker  [Ind.  App.]  76  N.  E. 
822. 

Pleading.*!!  Overruling  of  demurrer.  Illi- 
nois, etc.,  R.  Co.  V.  Ring,  219  111.  91,  76  N. 
E.  83.  Failure  of  the  court  to  carry  a  de- 
murrer to  answer  back  to  complaint.  Mc- 
Afee V.  Banding  [Ind.  App.]   76  N.   E.  412. 

Variance:  Oehmler  v.  Pittsburg  R.  Co.,  2^ 
Pa.  Super.  Ct.  617;  Dowie  v.  Priddle,  116  111. 
App.   18  4. 

Sufficiency  of  evidence:  Insufficiency  of 
evidence  as  to  findings  of  the  amount  due. 
Anglo-Californian  Bank  v.  Cerf,  147  Cal.  384, 
81  P.   1077. 

Admission    of    evidence:     Refusing    to    ex- 
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view  them  in  its  discretion.'^^  The  rule  does  not  apply  to  fundamental  or  jurisdic- 
tional errors  apparent  on  the  face  of  the  record.'^®  As  a  general  rule  where  a  mo- 
tion for  a  new  trial  is  necessary  to  ^preserve  errors  at  the  trial,  the  denial  of  such 
motion  must  also  be  assigned/'  though  there  seems  to  he  some  conflict  of  authority 
in  this  regard."     Assignments  must  name  all  the  parties.^'* 

Material  amendments  cannot  ordinarily  be  made  after  the  expiration  of  the 
i^tatutory  limit  for  taking  an  appeal,^'*  nor  can  assignments  ordinarily  be  corrected 
in  the  appellate  court.^^ 

(§  HE)  2.  Proper  parties  to  assign  error?- — Only  parties  to  the  cause ®^ 
who  are  aogrie^^'ed  ®-*  can  assign  error,  and  one  in  default  cannot. ^^ 


elude  an  answer.  Sloss-Sheffield  Steel  &  Iron 
Co.  V.  Hutchinson  [Ala.]  40  So.  114.  Cor- 
rectness of  the  ruling-  on  motion  to  exclude 
evidence  admitted  without  objection.  Daniel 
V.  Maddox-Rucker  Banking-  Co.  [Ga.]  53  S.  E. 
673.  Admission  of  a  note.  Bunnell  v.  Kint- 
ner,  27  Pa.  Super.   Ct.  605. 

Instriictioua:  Ranta  v.  Supreme  Tent, 
Knig-hts  of  Maccabees  of  the  World  [Minn.] 
107  N.  W.  156.  No  other  g-round  of  attack  on 
an  Instruction  was  available  than  that  con- 
tained in  the  assignment.  Davis  v.  Holy- 
Terror  Min.  Co.   [S.  D.]   107  N.  W.   374. 

Finjlings  and  ju«lg,nient:  Where  the  appel- 
lant fails  to  attack  insufficiency  of  damages 
in  specifications,  tlie  point  that  only  $700 
-was  awarded  instead  of  $13,500  is  not  review- 
able. Fitzhugh  v.  Mason  [Cal.  App.]  S3  P. 
282.  An  attempt  of  the  jury  to  determine 
who  shall  pay  the  costs.  Strickland  v. 
Hutchinson,  123  Ga.  396,  51  S.  E.  348.  Ex- 
ceptions taken  to  the  conclusions  of  law  in 
the  trial  court.  Scott  v.  Collier  [Ind.  App.] 
77  N.  E.  666.  Finding  of  jury  not  excepted 
to,  nor  any  assignment  of  error  predicated 
on  it,  will,  on  appeal,  be  deemed  conclusive 
of  the  facts  determined.  Johnston  v.  Fraser 
[Tex.  Civ.  App.]  92  S.  W.  49.  Excessiveness 
of  judgment.  Texas  &  P.  R.  Co.  v.  Wheeler 
[Tex.  Civ.  App.]   91  S.  W.  234. 

IHliiieelianeous:  Striking  out  exceptions  to 
the  award  in  condemnation  proceedings.  Stoy 
V.  Indiana  Hydraulic  Power  Co.  [Ind.]  76  N. 
E.  1057.  A  determination  that  there  was  a 
mistrial.  Terriberry  v.  Mathot,  110  App.  Div. 
370.  97  N.  Y.  S.  20.  A  contention  that  a  bank 
acted  ultra  vires  In  executing  an  indemnity 
bond.  Miles  v.  Coleman  Nat.  Bank  [Tex.  Civ 
A.ppf]  84  S.  W.  284. 

75.  The  right  to  consider  errors  not  as- 
signed will  not  be  exercised  when  the  ques- 
tion of  error  is  doubtful.  McNeely  v.  South 
Penn.  Oil  Co.   [W.  Va.]   52  S.  E.  480. 

76.  Judgment  reversed  because  it  -was  for 
only  $200  wliile  the  findings  as  to  the  amount 
■were  ?250.  State  v.  Richeson  [Ind.  App.]  75 
N.  E.  846.  Where  an  instruction  authorizes 
a  finding  for  plaintiff  on  an  issue  not  made 
by  the  pleadings,  the  error  is  so  fundamental 
that  it  may  be  considered  on  appeal  thougli 
not  assigned,  where  apparent  on  the  face  of 
the  record.  San  Antonio  Traction  Co.  v. 
Tost  [Tex.  Civ.  App.]  43  Tex.  Ct.  Rep.  575, 
88  S.  W.  428. 

77.  Judgment  will  not  be  reversed  for  er- 
rors of  law  occurring  at  the  trial  unless  it 
is  alleged  in  the  petition  in  error  and  sho-wn 
by  the  record  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  Beckwith 
V.  Dierks  Lumber  &  Coal  Co.  [Neb.]  106  N. 
W.  4  42. 

78.  The   rule   that   the    order   of   the   court 


denying  the  motion  for  a  new  trial  must  be 
a.ssigned  as  error  does  not  prevail  in  Mon- 
tana. Hickej^  V.  Anaconda  Copper  Min.  Co. 
[Mont.]  81  P.  806. 

79.  All  the  parties  affected  by  the  judg- 
ment. Helberg-  v.  Dovenmuehle  [Ind.  App.] 
76  N.  E.  1020.  Assignment  of  error  on  ap- 
peal from  a  judgment  in  favor  of  several 
plaintiffs  must  make '  all  the  plaintiffs  par- 
ties. In  a  vacation  appeal.  Kemp  v.  Prather 
[Ind.  App.]  75  N.  E.  673.  The  assignment  of 
errors  must  contain  full  names  of  the  par- 
ties. Spitzer  v.  Wright  [Ind.  App.]  76  N.  E. 
261.  T^^here  it  appears  that  the  parties  be- 
low- signed  a  petition  by  their  nick  names, 
initials  and  partnership  names,  but  tiieir  full 
and  correct  names  are  given  on  appeal  and 
the  assignment  of  errors  states  that  they  are 
the  san-ie  parties  who  signed  the  petition, 
an  objection  to  assig-nments  of  error  is  not 
tenable.     Good  v.  Burk  [Ind.]  77  N.  E.  1080. 

80.  Chicago  Terminal  Transfer  R.  Co.  v. 
Walton  [Ind.]  74  N.  E.  988. 

81.  Supreme  court  cannot  correct  an  as- 
signment.    Driver  v.   King    [Ala.]    40  So.   315. 

82.  See  5  C.  L.  192. 

83.  Error  of  the  court  in  dismissing-  an 
action  as  to  some  defendants  and  not  as  to 
otliers  is  available  only  to  those  defendants 
prejudiced  thereby  and  not  to  a  stranger  to 
the  action  (Worth  v.  Emerson  [Cal.  App.] 
85  P.  664),  nor  to  the  defendants  as  to  whom 
the  action  was  dismissed  (Id.).  One  not 
shown  by  the  transcript  to  be  a  party  to  the 
cause  cannot  assign  error.  People  v.  Sterne, 
119  111.  App.  466. 

84.  In  an  action  for  death  the  defendant 
cannot  on  appeal  assign  error  based  upon 
the  distribution  of  the  judgment  by  the  ad- 
ministrator. United  Breweries  Co.  v.  O'Don- 
nell  [111.]  77  N.  E.  547.  A  party  cannot  as- 
sign error  to  an  order  entered  on  his  own 
motion.  Order  of  the  appellate  court  affirm- 
ing judgment  of  circuit  court  pro  forma. 
Griswold  V.  Smith  [IH.]  77  N.  E.  551.  The 
plaintiff  cannot  complain  because  the  verdict 
is  for  less  than  its  face  shows  that  the  de- 
fendant is  entitled  to.  Newport  News  &  O. 
P.  R.  &  Elec.  Co.  V.  Bickford  [Va.]  52  S.  E. 
1011.  Where  the  record  does  not  show  that 
a  demurrer  to  the  declaration  was  passed 
upon,  it  will  be  presumed  on  appeal  that  the 
demurrer  was  overruled,  and  hence  the  plain- 
tiff cannot  complain.  Dimmack  v.  "^"heeling- 
Traction  Co.   [W.  Va.]  52  S.  E.  101. 

85.  Where  the  allegations  of  the  bill  were 
sufficient  to  authorize  the  court  to  grant  the 
relief  prayed  for,  and  the  defendant  being- 
in  default  and  having  failed  to  except  to  the 
master's  report,  and  decree  pro  confesso  hav- 
ing- been  entered  against  him,  he  was  pre- 
cluded  from    questioning-   the   competency   or 
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(§ 


HE)      3.  Cross  crrors.^^' — The  appellee  cannot  be  heard  as  to  errors  which 
he  does  not  raise  by  cross  assig-nment,*^'  made  ^**  and  filed  in  the  manner  prescribed.**^ 
(§   HE)     4.  Specifications  and  averments/'^ — Assignments  of  error  must  be 
definite  and  specific.^^     Applications  of  this  rule  to  assignments  respecting  plead- 
ings/- the  admission  and  exclusion  of  evidence,"^  instructions,^*  the  sufficiency  of 


sufficiency  of  the  evidence  to  support  the  de- 
cree. WiUiams  v.  "Williams  [111.]  77  N.  E. 
928. 

86.  See  5  C.  L.  192. 

87.  American  Bonding  &  Trust  Co.  v. 
Burke  [Colo.]  S5  P.  692;  People  v.  Chicag-o 
Tel.  Co.,  220  111.  238,  77  N.  E.  245;  Adams  v. 
Long,  114  111.  App.  277;  Gardner-Wilmington 
Coal  Co.  V.  Knott,  115  111.  App.  515;  Gregory 
V.  Root  [Ky.]  91  S.  W.  1120.  Could  not 
contend  that  certain  guarantees  were  er- 
roneously admitted  in  evidence  (News  Pub. 
Co.  V.  Associated  Press,  114  111.  App.  241)^ 
or  that  the  case  should  have  been  tried  on  a 
different  theory  (Sauter  v.  Anderson,  110  111. 
App.  574),  or  question  tlie  amount  of  a  de- 
cree (Barlow  v.  McDowell,  118  111.  App.  506). 
Though  plaintiff  in  error  who  by  his  bill 
questioned  the  sufficiency  of  his  recovery  did 
not  show  himself  entitled  to  recover  any- 
thing, there  will  be  no  reversal  where  ap- 
pellee has  assigned  no  cross  errors.  Parker 
V.  Supreme  Lodge  Knights  of  Pythias,  115 
111.  App.  501.  Where  the  appellee  in  the  Ap- 
pellate Court  does  not  cross  assign  of  error 
upon  the  holding  of  tlie  trial  court,  he  can- 
not on  appeal  to  the  supreme  court  assign 
error  to  such  holdings.  Penn  Plate  Glass 
Co.  V.  Rice  Co.,  216  111.  567,  75  N.  E.  246. 
Court  will  not  review  a  decision  in  favor 
of  appellant  where  appellee  has  no  cross  ap- 
peal, or  cross  assignments.  Snyder  v.  Pike 
[Utah]  S  P.  692.  Refusal  to  quash  attach- 
ment on  one  of  the  grounds  assigned  in  the 
motion.  Norvell-Shapleigh  Hardware  Co.  v. 
Hall  Novelty  &  Mach.  Works  [Tex.  Civ.  App.] 
91  S.  W.  1092.  In  Loui-sinna.  Where  one  dis- 
tinct defense  is  sustained  and  another  over- 
ruled, the  latter  cannot  be  considered  on  an 
appeal  by  plaintiff  unless  an  answer  to  the 
appeal  is  filed.  City  of  New  Orleans  v.  New 
Orleans  Jockey  Club  [La.]  40  So.  331. 

88.  An  assignment  of  cross  errors  must 
be  made  on  the  record.  Assignment  printed 
in  the  additional  abstract  of  the  record  not 
valid.  Grand  Pacific  Hotel  Co.  v.  Pinkerton, 
118  111.  App.  89. 

89.  Where  neither  the  cross  assignments 
of  error  nor  a  copy  of  appellant's  brief  con- 
taining them  was  filed  below  as  required  by 
county  court  rule  101,  they  will  not  be  con- 
sidered. City  of  Austin  v.  Cahill  [Tex.  Civ. 
App.]  88  S.  W.  536.  An  answer  to  an  appeal 
must  be  filed  at  least  three  days  before  the- 
date  when  the  cause  is  set  for  hearing. 
Hammond  Oil  &  Development  Co.  v.  Feitel 
[La.]   38  So.  941. 

90.  See  5  C.  L.  193. 

91.  Must  be  specific.  White  v.  Denning 
[Kan.]  83  P.  830.  Will  be  deemed  sufficient 
if  it  is  possible  for  the  court,  by  reference 
to  the  wliole  record,  to  ascertain  what  ques- 
tions were  passed  on  by  tlie  trial  judge  and 
what  rulings  the  plaintiff  in  error  seeks  to 
have  reviewed.  Anderson  v.  Newton,  123  Ga. 
512,  51  S.  E.  508.  Need  not  be  scientifically 
drawn.  Jones  v.  McCrary,  123  Ga.  282,  51  N. 
E.  349.  The  burden  is  upon  the  one  assign- 
ing errors  to  direct  tlie  attention  of  the  court 
to    the   specific   respects   in   whicli    the    decree 


is  erroneous.  Verble  v.  Dillow,  218  111.  537, 
75  N.  E.  1046.  Since  the  abolishment  of  the 
statutory  requirement  of  assignments  of  er- 
ror by  Acts  30th  Gen.  Assem.  p.  118,  c.  126, 
assignments  are  sufficient  if  they  indicate 
to  the  court  and  to  the  appellee  the  errors 
relied  on.  Technicalities  will  not  be  consid- 
ered. Dale  V.  Colfax  Consolidated  Coal  Co. 
[Iowa]  107  N.  W.  1096.  Appeal  will  be  dis- 
missed where  assignment  is  so  defective  that 
it  presents  no  question  for  review  on  the 
merits.  Hayes  v.  Ivens  [Ind.  App.]  76  N.  E. 
649;  Spitzer  v.  Wright  [Ind.  App.]  76  N.  E. 
261.  Should  definitely  point  out  the  ground 
of  error.  Loper  v.  Somers,  71  N.  J.  Law,  657, 
61  A.  85.  An  unintelligible  assignment  not 
supported  by  the  statement  following  will 
not  be  considered.  Houston  &  T.  C.  R.  Co. 
V.  Bath  [Tex.  Civ.  App.]  90  S.  W.  55.  The 
purpose  of  the  rule  requiring  that  each  er- 
ror shall  be  assigned  separately  and  particu- 
larly is  to  secure  a  clear  but  brief  statement 
of  the  precise  question  to  be  reviewed  and 
enable  the  court  to  understand  the  subject 
of  controversy  without  laborious  research, 
and  if  this  appears  by  the  assignments  of 
error,  it  is  all  that  is  required.  Malone  v. 
Jackson  [C.  C.  A.]  13  F.  878. 

92.  An  assignment  of  error  to  the  sus- 
taining of  several  causes  of  demurrer  to 
several  pleas  will  be  overruled  if  any  one  of 
the  grounds  constituted  a  valid  objection. 
Alabama  Great  Southern  R.  Co.  v.  Clark 
[Ala.]  39  So.  816.  An  assignment  that  "the 
court  erred  in  its  decree  overruling  the  de- 
murrer of  respondents  and  their  motion  to 
strike  parts  of  said  bill"  is  too  general. 
Reynolds  v.  Lawrence  [Ala.]  40  So.  576.  Al- 
leging error  in  findings  by  court  that  certain 
sums  were  due  the  plaintiff  insolves  merely 
sufficiency  of  evidence  and  not  rulings  on  ad- 
missions in  pleadings.  Mitay  v.  Roddan 
[Cal.]  84  P.  145.  A  bill  of  exceptions  which 
recites  that  the  trial  judge  overruled  a  de- 
murrer to  the  plaintiff's  petition,  and  that 
exception  is  taken  to  such  ruling  and  such 
ruling  is  assigned  as  error,  presents  a  le- 
gally sufficient  assignment  of  error,  when 
the  demurrer  is  specified  as  a  material  part 
of  the  record  and  discloses  w^hat  objections 
were  urged  against  the  petition.  McGregor 
V.  Third  Nat.  Bank  [Ga.]  53  S.  E.  93.  A  bill 
of  exceptions  which  recites  that  a  motion 
to  dismiss  a  petition  vi^as  made  upon  various 
grounds  and  overruled,  and  that  to  this  rul- 
ing "the  defendant  then  and  there  excepted, 
and  now  assigns  the  same  as  error,"  speci- 
fied plainly  the  decision  complained  of  and 
the  alleged  error,  "and  specifically  sets  forth 
the  error  alleged  to  have  been  committed." 
within  Civ.  Code  1895,  §§  5527,  552S.  Hux- 
ford  V.  Southern  Pine  Co.  [Ga.]  52  S.  E.  439. 
An  assignment  to  the  sufficiency  of  the  com- 
plaint in  its  entirety  is  unavailable  if  it  con- 
tains a  good  count.  Roberts  v.  Wolfe  [Ind.] 
74  N.  E.  990;  Rink  v.  Lowry  [Ind.  App.]  77 
N.  E.  967.  Where  separate  assignments  to 
the  action  of  the  court  upon  a  demurrer  to 
the  complaint  assign  error  to  the  overruling 
of  the   demurrer  to  a   certain  one   of  several 
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paragraphs  of  the  complaint,  thus  treating 
the  demurrer  as  several  and  not  joint,  no 
question  is  presented  as  to  the  action  of  tne 
court  in  overruling'  the  demurrer  to  the  com- 
plaint as  a  whole.  Pittsburg,  etc.,  R.  Co.  v. 
Reed  [Ind.  App.]  75  N.  B.  50.  Separate  as- 
signments made  to  the  overruling  of  a  de- 
murrer addressed  to  each  paragraph  of  a 
complaint,  are  supported  by  a  joint  excep- 
tion to  the  action  of  the  court  in  over- 
ruling the  demurrer.  Perry-Matthews-Bus- 
kirlv  Stone  Co.  v.  Speer  [Ind.  App.]  74  N. 
E.  1114.  Where  judgment  was  entered  be- 
low upon  a  default,  an  assignment  of  error 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  pre- 
sents the  same  question  that  would  have 
been  presented  if  the  appellant  had  filed  a 
demurrer  for  want  of  facts  and  had  as- 
signed error  to  the  overruling  of  such  de- 
murrer. Migatz  V.  Stieglitz  [Ind.]  77  N.  E. 
400.  On  appeal  in  an  action  wherein  there 
had  been  a  change  of  venue,  an  assignment 
that  the  court  to  wliich  the  change  was 
made  erred  in  overruling  a  demurrer  will 
not  be  considered  where  the  record  shows 
that  the  demurrer  was  overruled  by  the 
court  in  which  the  action  was  originally 
brought.  Chicago  Terminal  Transfer  R.  Co. 
v.  Walton  [Ind.]  74  N.  E.  988.  Under  Burns' 
Ann.  St.  1901,  §  667,  requiring  that  the  plead- 
ing wliich  is  to  be  filed  in  the  supreme  court 
shall  be  a  specific  assignment  of  error,  the 
sufficiency  of  the  complaint  in  condemnation 
proceedings  cannot  be  questioned  by  assign- 
ing as  ground  therefor  the  overruling  of  a 
niotion  for  a  new  trial  or  the  rendition  of 
final  judgment.  Stoy  v.  Indiana  Hydraulic 
Power  Co.  [Ind.]  76  N.  E.  1057.  Assignments 
alleging  insufficiency  of  complaint  will  be 
deemed  waived  on  failure  to  point  out  the 
objections  to  its  sufficiency.  Indianapolis  St. 
R.  Co.  V.  Hackney  [Ind.  App.]  77  N.  E.  1048. 
Assignment  that  court  erred  in  overruling 
"defendant's  general  demurrer  and  its  first, 
second,  third,  fourth,  and  fifth  special  ex- 
ceptions to  the  first  amended  original  peti- 
tion" is  too  general.  Western  Union  Tel  Co. 
V.  Carter  [Tex.  Civ.  App.]  94  S.  W.  205. 
Petition  on  appeal  held  to  suflficiently  assign 
error  in  refusing  to  allow  amended  pleading 
to  be  filed.  Laskey  v.  Burrill  [Va.]  54  S. 
E.   23. 

5)3.  Assignment  based  on  exclusion  of 
"otlier  chancery  causes  relating  to  the  sub- 
ject-matter" is  too  vague  and  indefinite  to 
be  considered.  Boogher  v.  Roach,  25  App.  D. 
C.  324.  Where  assignment  alleged  tliat  court 
erred  in  refusing  to  permit  witness  to  ex- 
plain tlie  expression,  "certain  existing  in- 
cumbrances," and  the  record  sliows  that 
court  refii,sed  to  permit  witness  to  explain 
in  what  sense  the  words  "existing  incum- 
brances" were  used  in  a  deed,  there  is  no 
proper  assignment.  Wliipple  v.  Geddis,  25 
App.  D.  C.  333.  An  assignment  upon  the  ad- 
mission of  testimony  should  show,  not  only 
tliat  it  was  admitted  over  objection  of  the 
complaining  party,  but  what  grounds  of  ob- 
jection lie  urged  at  the  time  the  evidence 
was  offered.  Sanders  v.  Central  of  Georgia 
R.  Co.,  123  Ga.  763,  51  S.  E.  728.  An  assign- 
ment, in  exceptions  pendente  lite  or  in  a 
motion  for  a  new  trial,  that  the  court  erred 
in  refusing  to  sustain  a  motion  to  rule  out 
the  testimony  of  a  named  witness,  does  not 
properly  present  any  question  for  determi- 
nation by  appellate  court,  when  the  testimony 
in    question    is    not,    either    literally    or    sub- 


stantially, set  forth  in  connection  with  the 
assignment  of  error  in  such  exceptions,  or 
in  the  ground  of  the  motion  for  new  trial 
complaining  of  the  ruling  of  the  court,  and 
no  statement  thereof  is  attaclied  as  an  ex- 
hibit to  the  exceptions  or  the  motion.  Geor- 
gia Co-op.  Fire  Ass'n  v.  Borchardt  &  Co.. 
123  Ga.  181,  51  S.  E.  429.  An  assignment  to 
tlie  effect  tliat  the  court  erred  in  sustaining  a 
motion  to  "rule  out  all  of  the  evidence  tend- 
ing to  show"  a  given  state  of  facts,  without 
specifying,  either  literally  or  in  substance, 
the  evidence  which  was  ruled  out,  pre- 
sents no  question  upon  whicli  appellate  court 
can  pass.  Lamar,  Taylor  &  Riley  Drug  Co. 
V.  Lamar,  123  Ga.  667,  51  S.  E.  584.  An  as- 
signment upon  tlie  refusal  of  the  court  to 
allow  a  witness  to  answer  a  specified  ques- 
tion propounded  must  state  wliat  evidence 
was  thus  sought  to  be  elicited,  and  tliat  the 
court  was  informed  thereof  at  tlie  time  of 
•the  ruling.  Rountree  &  Co.  v.  Gaulden,  123 
Ga.  449,  51  S.  E.  346;  Sanders  v.  Central  of 
Georgia  R.  Co.,  123  Ga.  763,  51  S.  E.  728. 
The  mere  allegation  that  the  court  refused 
to  permit  the  plaintiff  "to  siiow  by  (a  named 
witness)  that  tlie  propert.?  sued  for  was  the 
property  of"  tlie  plaintiff  is  not  good  assign- 
ment. Ferguson  v.  iVlcGowan  [Ga.]  52  S.  E. 
886.  On  an  appeal  in  an  action  by  a  minor 
under  Laws  1899,  pp.- 315,  317,  §§  16,  18,  for 
injuries  resulting  from  willful  violation  of 
such  act  in  tliat  the  mine  manager  failed  to 
provide  sufficient  props,  etc.,  it  was  held 
that  an  assignment  to  the  action  of  tlie  court 
in  refusing  to  allow  appellant  by  cross-ex- 
amination to  show  tliat  it  was  tlie  custom 
of  the  miners  to  get  props  from  any  place 
they  could,  would  not  be  considered  where 
counsel  failed  to  point  out  the  relevancy  of 
materiality  of  such  testimony.  Henrietta 
Coal  Co.  v.  Martin  [111.]  77  N.  E.  902.  Gen- 
eral assignment  of  error  in  admitting  evi- 
dence without  specifying  particular  rulings 
could  not  be  considered.  Puritan  Mfg.  Co. 
v.  The  Emporium  [Iowa]  107  N.  W.  428. 
Specifications  of  error  relating  to  rejection 
of  testimony  will  be  disregarded  unless  they 
set  out  the  offers  and  the  ruling  of  the  court 
thereon  as  provided  by  rule  31.  Sheridan  v. 
Gray's  Ferry  Abattoir  Co.  [Pa.]  63  A.  418. 
Where  assignments  to  rulings  on  evidence 
do  not  refer  to  the  printed  pages  of  the  tes- 
timony or  refer  to  more  than  one  bill  of 
exceptions  they  will  be  disregarded.  Brown 
V.  Forest  Water  Co.  [Pa.]  62  A.  1078.  An 
assignment  is  bad,  which  alleges  error  be- 
low in  sustaining  an  objection  to  a  question, 
and  then  quotes  the  question  and  notliing 
further.  Creachen  v.  Bromley  Bros.  Carpet 
Co.  [Pa.]  63'  A.  195.  An  assignment  of  error 
to  the  admission  of  evidence  or  refusal  to 
withdraw  evidence  will  not  be  considered 
where  the  evidence  is  not  quoted  in  connec- 
tion with  the  assignment.  Whaley  v.  Citi- 
zens' Nat.  Bank,  28  Pa.  Super.  Ct.  531;  Mc- 
Cullough  V.  Seitz,  28  Pa.  Super.  Ct.  458.  An 
assignment  tliat  the  court  erred  in  allowing 
a  lease  to  be  introduced  in  evidence  as  an 
absolute  criterion  of  the  value  of  the  lease- 
hold is  too  general.  Union  R.  Co.  v,  Hunton, 
114  Tenn.  609,  88  S.  W.  182.  Where  a  cer- 
tain interrogatory  and  answer  in  a  deposi- 
tion were  suppressed  on  motion,  but  when 
offered  in  evidence  w^ere  merely  objected  to 
as  hearsay,  an  assignment  predicated  upon 
the  ruling  thereto  sliould  not  be  favorably 
considered.  Gulf,  etc.,  R.  Co.  v.  Luther  [Tex 
Civ.  App.]   90  S.  W.  44.      In  the  Federal  courts 
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the  evideuce,""  orders,"*'  findings,^'  judgments/'^  nonsuits,""  and  rulino-s  on  motions 
for  new  trials,^  and  motions  to  quash,-  will  bo  found  in  the  notes. 


in  an  assignment  of  error  on  the  admission 
of  evidence  the  full  substance  of  the  evi- 
dence admitted  must  be  quoted.  Rule  11. 
Davidson  S.  S.  Co.  v.  U.  S.  [C.  C.  A.]  142  F. 
.315.  Failure  to  set  forth  a  letter  referred 
to  by  name  of  sendor  and  sendee  held  fatal. 
Crosby  v.   Emerson   [C.  C.   A.]   142   F.   713. 

94.  Alleged  error  in  refusing  to  give  the 
"4th"  instruction,  no  instruction  in  body  of 
statement  being  so  numbered  is  futile.  Kelly 
V.  Ning  Yung  Benev.  Ass'n  [Cal.  App.]  84  P. 
321.  Assignments  of  error  based  on  the  in- 
structions not  appearing  in  the  transcript  nor 
elsewhere  in  the  record  except  in  the  ab- 
stract, are  not  sufficiently  set  forth  to  be 
considered.  Conrey  v.  Nichols  [Colo.]  84  P. 
470.  "Where  there  is  no  assignment  upon  a 
charge  of  the  court  save  that  the  court  erred 
in  so  charging,  and  the  charge  states  a  prop- 
osition of  law  ^'hich  is  in  the  abstract  cor- 
rect, the  Supreme  Court  will  not  consider 
whether  the  charge  is  applicable  or  appro- 
priate in  the  case.  Stansell  v.  Merchants' 
Farmers'  Bank,  123  Ga.  278,  51  S.  E.  321.  An 
assignment  of  the  giving  of  instructions 
asked  by  the  opposite  party  as  a  ground  for 
a  new  trial,  is  sufficient  to  authorize  a  re- 
view of  the  action  of  the  court  in  giving 
such  instructions  after  having  modified  them. 
Chicago,  etc.,  R.  Co.  v.  Mines  [Utah]  77  N. 
E.  898.  An  objection  being  general  in  terms, 
appellant  will  be  deemed  to  have  ^"^aived  the 
error,  if  there  was  one.  Mere  statement  that 
court  refused  certain  instructions.  Pennsyl- 
vania Co.  v.  Rossett,  116  111.  App.  342.  A 
joint  assignment  to  the  giving  and  refusal 
of  particular  instructions  cannot  be  sus- 
tained unless  the  court  erred  in  its  rulings 
as  to  all  of  such  instructions.  Heaston  v. 
Kreig  [Ind.]  77  N.  E.  805.  Instructions  ob- 
jected to  must  be  set  out  in  full.  T%"hite  v. 
Denning  [Kan.]  83  P.  830.  Assigning  error 
"upon  the  charge  as  a  whole"  is  not  allow- 
able. Snyder  v.  Patton  &  Gibson  Co.  [Mich.] 
12  Bet.  Leg.  N.  1041,  106  N.  W.  1106.  When 
several  instructions  are  grouped  in  one  as- 
signment and  there  is  nothing  in  the  lan- 
guage of  the  assignment  to  indicate  that  the 
objection  goes  to  them  severally,  they  w^ill 
be  examined  only  so  far  as  may  be  neces- 
sary to  determine  whether  any  one  of  them 
was  rightly  given  or  refused.  Skinner  v. 
"Wilson  [Neb.]  107  N.  "W.  771.  Specification 
of  error  as  to  instructions  should  set  them 
out.  Sheridan  v.  Gray's  Ferry  Abattoir  Co. 
[Pa.]  63  A.  418.  "V\''here  the  assignment  of 
error  is  to  answers  to  points,  the  answer 
must  be  quoted  totidem  verbis,  and  will  not 
be  considered  unless  so  quoted.  Dotterer  v. 
Scott,  29  Pa.  Super.  Ct.  553.  Assignment  not 
quoting  the  part  of  the  charge  complained  of 
"totidem  verbis"  violates  rule  30  and  will 
not  be  considered.  English  v.  Murtland 
[Pa.]  63  A.  882.  Assignment  failing  to  point 
oiit  T\'herein  one  paragraph  of  a  charge  was 
claimed  to  conflict  with  another  need  not  be 
considered.  Jones  &  Co.  v.  Gammel-States- 
man  Pub.  Co.  [Tex.  Civ.  App.]  94  S.  "W.  191. 
'V\''here  the  correctness  of  a  requested  in- 
struction depends  upon  the  evidence,  a  gen- 
eral reference  in  the  assignment  to  all  the 
-evidence  is  too  indefinite.  Gulf,  etc.,  R.  Co. 
v.  Beattie  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
598,  88  S.  "W.  367.  An  assignment  that  the 
court  erred  in  not  presenting  to  the  jury  the 


issue  of  assumption  of  risk,  which  matter 
was  called  to  the  attention  of  the  court  by 
special  instruction  "2,  5,  7."  is  not  an  assign- 
ment for  refusing  to  give  such  instructions 
Houston  &  T.  C.  R.  Co.  v.  Fanning  [Tex. 
Civ.  App.]  91  S.  W.  344.  An  assignment  that 
one  specific  instruction  is  in  conflict  with 
another  specific  instruction  without  pointing 
out  wherein  they  are  in  conflict,  will  not  be 
considered.  Galveston,  etc.,  R.  Co.  v.  Currie 
[Tex.  Civ.  App.]  91  S.  W.  1100.  Assignments 
of  error  submitting  as  propositions  that 
certain  charges  were  "erroneous  and  con- 
fusing" without  showing  in  what  manner, 
are  too  indefinite.  Galveston,  etc.,  R.  Co.  v 
Vollrath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
777,  89  S.  "W.  279.  An  assignment  complain- 
ing that  the  court  did  charge  more  specifi- 
cally upon  certain  points,  and  stating  that 
these  matters  were  called  to  the  attention  of 
the  court  by  special  charges  "3,  4,  6,"  is  not 
an  assignment  of  error  for  refusing  to  give 
such  instructions.  Houston  &  T.  C.  R.  Co.  v. 
Fanning  [Tex.  Civ.  App.]    91   S.  "W.   344. 

95.  An  assignment  that  the  evidence  does 
not  support  the  findings  or  judgment,  which 
fails  to  specify  in  what  particulars  the  evi- 
dence is  insufficient,  is  defective.  Roy  v. 
Flin  [Ariz.]  85  P.  725.  "Whether  specifica- 
tions as  to  insufficiency  of  evidence  to  sus- 
tain findings  are  sufficient  for  the  considera- 
tion of  the  court  is  immaterial  where  the 
questions  sought  to  be  raised  under  them  are 
equally  valid  on  the  agreed  statement  of 
facts  or  under  the  exceptions  to  the  ruling 
of  the  court  on  the  admission  of  evidence. 
Southern  Pac.  R.  Co.  v.  Lipman  [Cal.]  83  P. 
445.  The  test  in  Idaho  is  whether  the  spe- 
cification is  sufficient  to  inform  opposing 
counsel  of  the  grounds  of  the  alleged  insuffi- 
ciency of  the  evidence  to  support  the  finding 
or  verdict.  Palmer  v.  Northern  Pac.  R.  Co. 
[Idaho]  83  P.  947.  "Where  a  specification  of 
error  designates  some  particular  issue  in 
a  case  and  avers  that  it  is  not  sustained  or 
jutified  by  the  evidence,  such  specification  is 
sufficient.  Id.  A  specification  that  "the  evi- 
dence is  undisputed  that  the  road  in  question 
was  a  private  road"  where  the  issue  is 
whether  a  road  was  public  or  private  is  a 
sufficient  specification  of  the  insufficiency  of 
the  evidence.  Id.  An  assignment  question- 
ing the  sufficiency  of  the  evidence  without 
specifying  wherein  it  is  insufficient  is  un- 
a.vailing.  .Stephens  v.  Fans  [S.  D.]  106  N. 
"W.  56.  "W'here  on  an  assignment  it  is  con- 
tended that  the  13  special  verdicts  are  un- 
supported by  the  evidence,  and  the  evidence 
is  set  out  in  one  statement  without  refer- 
ence to  the  parts  bearing  upon  th«  several 
verdicts,  the  assignment  is  too  indefinite. 
Bourland  v.  Schulz  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  42.^,  87  S.  "W.  1167. 

90.  Assic-'^ment  to  orders  appointing  a  re- 
ceiver and  granting  an  injunction  will  not 
be  considered  where  the  orders  are  not 
quoted.  Arnold  v.  Russell  Car  &  Snow  Plow- 
Co.,  212  Pa.  303,  61  A.  914. 

97.  "Where  error  is  specified  as  to  a  find- 
ing in  a  certain  particular,  the  sufficiency  of 
the  evidence  to  sustain  the  finding  in  an- 
other particular  Is  not  raised.  In  re  "Wik- 
man's  Estate  [Cal.]  84  P.  212.  Assignments 
that  the  court  erred  in  deciding  for  plaintiff, 
in  refusing  to  sign  the  findings  of  fact  pre- 
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The  assignment  should  he  accurate."  Distinct  errors  must  not  be  grouped  in 
one  assio-nment.'*  Specifications  calling  for  mere  conclusions  of  law  cannot  be  con- 
sidered where  the  statute  requires  specifications  of  questions  of  fact.^ 

A  joint  assignment  by  several  parties  presents  no  question  if  the  ruling  was 


sented  by  defendant  rather  than  those  pre- 
sented by  plaintiff  and  in  refusing  to  sign 
the  conclusions  of  law  presented  by  defend- 
ant held  fatally  defective  as  specifying  no 
particular  errors  occurring  at  the  trial. 
Stephens  v.  Faus   [S.  D.]   106  N.  W.   56. 

9S.  Assignment  that  the  "decision  is  not 
justified  by  the  evidence  and  is  contrary  to 
law"  is  insufficient  to  call  in  question  any 
of  the  findings  of  fact.  Nye  v.  Karlow 
[Minn.]  107  N.  W.  733.  An  assignment  at- 
tacking a  judgment  on  the  ground  that  it  is 
contrary  to  law  in  that  the  petition  did  not 
allege  a  certain  fact,  presents  the  question 
of  the  sufficiency  of  the  pleading.  Western 
Union  Tel.  Co.  v.  Bell  [Tex.  Civ.  App.]  92  S. 
W.  1036. 

Assignments  liel«l  too  general:  That  "the 
court  erred  in  malving  the  rule  for  judgment 
absolute."  International  Sav.  &  Trust  Co.  v. 
Kleber,  29  Pa.  Super.  Ct.  200.  That  the  court 
erred  in  not  rendering  judgment  for  defend- 
ant and  against  plaintiff.  City  of  Houston 
V.  Potter  [Tex.  Civ.  App.]  91  S.  T\^  389. 
That  "the  court  erred  in  ^giving  plaintiff  a 
nonsuit,  and  then  entering  judgment  against 
plaintiff."  Logan  v.  Lennix  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  572,  88  S.  W.  364.  That  the 
judgment  is  contrary  to  the  law  and  the  evi- 
dence. Thompson  v.  Chaffee  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  167,  89  S.  W.  285. 

89.  An  assignment  that  "the  court  erred 
in  refusing  to  allow  plaintiff  to  take  a  non- 
suit," is  too  general.  Logan  v.  Lennix  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  572,  88  S.  W. 
364. 

1.  An  assignment  that  a  motion  for  a  new 
trial  was  made  and  overruled  and  that  to 
this  ruling  the  defendant  excepted  and  now 
assigns  the  same  as  errors,  specifies  plainly 
the  decision  complained  of  and  the  alleged 
error  within  Civ.  Code  1895,  §§  5527,  5528, 
and  Supreme  Court  Rule  No.  6.  Huxford  v. 
Southern  Pine  Co.  [Ga.]  52  S.  E.  439.  An 
assignment  of  error  in  granting  a  new  trial 
on  the  ground  that  the  evidence  in  the  ac- 
tion was  manifestly  in  favor  of  the  verdict 
is  sufficient.  Ecker  v.  Isaacs  [Minn.]  107  N. 
"W.  1053.  An  assignment  that  "the  court 
erred  in  refusing  to  grant  defendants  a  new 
trial  because  tlie  verdict  was  contrary  to  the 
evidence  as  complained  of  in  the  28th  ground 
of  defendant's  motion"  is  too  indefinite  where 
the  28th  ground  is  not  set  out  and  the  state- 
ment refers  to  transcript  for  tlie  facts. 
Brewster- V.  State  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  685,  88  S.  W.  858. 

2.  An  assignment  that  "the  court  erred  in 
overruling  defendant's  motion  to  quash  the 
proceedings,  and  in  overruling  each  separate 
ground  of  such  motion,  etc.,"  is  too  general. 
Supreme  Court  Practice  Rule  1.  Ferrell  v. 
Opelika   [Ala.]  39  So.  249. 

3.  Where  the  assignment  incorrectly  re- 
ferred to  evidence  as  having  been  given  by 
a  certain  witness,  it  is  fatally  defective. 
Driver  v.  King  [Ala.]  40  So.  315.  Where  an 
assignment  is  entitled  with  the  name  of  a 
party  as  administrator  of  the  estate  of  an- 
other  named   party,   as    appellant,   and   gives 


the  name  of  the  appellee,  such  assignment 
is  sufficient,  in  the  absence  of  anything  to 
show  that  there  were  parties  not  named. 
Williams  v.  Dougherty  [Ind.  App.]  77  N.  E. 
305.  The  practice  of  filing  a  large  number 
of  assignments  of  error  is  not  to  be  ap- 
proved. Michigan  Home  Colony  Co.  v.  Ta- 
bor [C.  C.  A.]   141  F.  332. 

4.  An  assignment  that  the  court  erred  in 
sustaining  a  demurrer  cannot  be  joined  with 
an  assignment  tliat  the  court  erred  in  ren- 
dering judgment  against  the  appellants  upon 
their  refusal  to  plead  further.  Spitzer '  v. 
Wright  [Ind.  App.]  76  N.  E.  261.  An  assign- 
ment of  error  covering  several  rulings  in 
this  language:  "Errors  at  law  occurring  at 
the  trial  and  duly  excepted  to  by  defendant 
as  follows  as  shown  on  page  6,"  etc.,  held  too 
general  to  call  for  consideration  especially 
since  objections  to  one  or  more  of  the  ques- 
tions included  in  the  assignment  were  prop- 
erly overruled.  Brooks  v.  Stanley  [Neb.] 
105  N.  W.  551.  Assignments  must  be  num- 
bered and  subdivided.  Dotterer  v.  Scott,  29 
Pa.  Super.  Ct.  513.  A  simple  assignment  al- 
leging error  in  refusing  to  strike  out  the 
testimony  of  several  ■w'itnesses  will  not  be 
considered.  Brown  v.  Forest  Water  Co.  [Pa.] 
62  A.  1078.  A  joint  and  several  assignment 
attacking  a  plurality  of  rulings  is  unavail- 
ing if  one  of  the  rulings  is  correct.  Sea- 
board Air  Line  R.  Co.  v.  Hubbard  [Ala.]  38 
So.  750.  Each  error  should  be  "set  out  sep- 
arately." Rule  11.  Davidson  S.  S.  Co.  v.  U. 
S.  [C.  C.  A.]  142  F.  315.  An  assignment  rais- 
ing two  or  more  distinct  questions  of  law  is 
not  such  a  distinct  specification  of  error  as 
contemplated  by  rules  24,  25,  and  26.  Evans 
V.  Jackson  [Tex.  Civ.  App.]  92  S.  W.  47. 
An  assignment  asking  the  court  to  reverse 
judgment  because  of  undisputed  facts,  to 
consider  a  finding  upon  the  plea  of  the  5 
years'  statute  of  limitations,  to  consider  a 
finding  upon  the  plea  of  the  10  years'  statute 
of  limitations  and  to  consider  findings  on  the 
plea  of  laches  and  state  demand,  is  objec- 
tionable as  multifarious  and  too  general 
whether  considered  as  a  single  assignment 
or  a  group  of  assignments.  Id.  An  assign- 
ment which  raises  several  independent  and 
distinct  matters  contrary  to  the  rules  of  the 
court  will  not  be  considered.  Parlin  &  Oren- 
dorff  Co.  V.  Vawter  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  47,  88  S.  W.  407.  An  assignment 
complaining  of  the  court's  rulings  on  six  dis- 
tinct special  exceptions.  Scott  v.  DeWitt 
[Tex.  Civ.  App.]  93  S.  W.  215.  A  group  of 
assignments  lield  to  be  one  assignment  and 
several  propositions  thereunder  and  not  dis- 
tinct assignments  grouped  as  one  as  viewed 
by  the  court  of  civil  appeals,  93  S.  W.  715. 
Rice  V.  Dewberry    [Tex.]    93   S.   W.   721. 

5.  Under  §  5630  Rev.  Codes  1899,  requiring 
a  specification  of  the  questions  of  fact 
wliich  appellant  desires  to  have  reviewed  or 
that  appellant  specify  that  he  desires  a  re- 
view of  the  entire  case,  a  specification  in- 
quiring as  to  the  fraudulent  character  of  a 
conveyance  did  not  authorize  a  review  of  tlie 
evidence.  Stevens  v.  Myers  [N.  D.]  104  N. 
W.  529. 
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right  a?  to  am-  of  thorn  *'  and  unless  the  error  affected  all  of  them,'  liut  where  the 
assignments  are  joint  and  several,  each  appellant  has  the  henefit  of  all  of  them.* 
A  joint  exception  will  not  support  a  separate  assignment/  nor  can  a  joint  assign- 
ment be  based  upon  several  exceptions.^" 

In  Xew  Jersey  the  common  errors  relate  only  to  the  record  itself  and  when 
such  are  assigned  the  court  will  not  reverse  except  for  errors  manifest  on  the  face 
of  the  record.^^  In  Indiana  matters  which  are  grounds  for  a  new  trial  cannot  l)e 
assigned  as  independent  errors. ^^ 

(§  HE)  5.  Demurrers,  pleas,  and  replication}^ — Xo  plea  is  necessar}'  to 
raise  objections  apparent  on  the  face  of  the  record."  In  Illinois  matter  operating 
as  a  release  of  errors  must  be  set  up  in  a  plea  to  the  assignment  of  errors.^^  In 
New  Arexico  unless  exception  is  tiled  or  taken  to  the  assignments  of  error,  in  cases 
brought  to  the  supreme  court,  the  opposite  party  will  be  deemed  to  have  joined  in 
error  upon  the  assignments  so  filed  and  no  formal  joinder  is  necessary.^^ 


6.  A  joint  assignment  in  a  petition  in  er- 
ror by  two  or  more  persons  which  is  not 
good  as  to  all  who  joined  therein,  will  be 
overruled  as  to  all.  Kupke  v.  Polk  [Xeb.] 
103  N.  W.  321.  "^'here  an  assignment  of  er- 
ror is  overruled  as  to  one  of  the  parties 
thereto,  such  assignment  -w-ill  not  be  avail- 
able to  the  other  parties.  Starkey  v.  Star- 
key  [Ind.]   76  N.  E.   876. 

7.  A  joint  assignment  will  not  avail  un- 
less the  error  affected  all  the  parties  who 
join.  'Where  three  parties  claimed  under  a 
parol  gift  a  joint  assignment  of  the  exclu- 
sion of  a  declaration  showing  gift  to  two 
of  them  is  bad.  Anthony  v.  Seed  [Ala.]  40 
So.  577.  Joint  assignment  based  on  a  plea 
filed  by  one  defendant  will  not  be  considered. 
Shiff  V.  Andress  [Ala.]  40  So.  824.  A  joint 
assignment  cannot  be  made  by  several 
plaintiffs  to  the  overruling  demurrers  to  sev- 
eral paragraphs  of  the  answer,  w-here  all  of 
the  plaintiffs  joining  in  the  assignment  are 
not  affected  by  the  court's  rulings  upon  each 
of  such  paragraphs.  Starkey  v.  Starkey 
llnd.]  76  N.  E.  S76.  T^'here  the  judgment 
aw^arded  costs  against  the  plaintiff  in  favor 
of  four  out  of  seven  defendants,  and  ad- 
judged that  the  plaintiff  recover  from  one 
defendant,  but  no  judgment  was  rendered 
either  for  or  against  the  other  two  defend- 
ants, a  joint  assignment  of  error  by  all  the 
defendants  was  improper.  Stemen  v.  Knud- 
son-Mercer  Lumber  Co.  [Ind.  App.]  76  K.  E. 
«12. 

8.  Morehouse  &  Wells  Co.  v.  Schwaber,  118 
111.  App.   44. 

9.  A  joint  exception  by  two  parties  to  a 
ruling  upon  a  motion  for  a  new  trial  will  not 
support  a  separate  assignment  of  error  by 
one  of  the  parties.  Willis  v.  Willis  [Ind.]  75 
N.  E.  653. 

10.  Where  separate  motions  for  a  new 
trial  are  filed  by  several  co-plaintiffs,  and 
exceptions  to  the  court's  rulings  thereon  are 
taken  by  the  plaintiff  severally,  they  cannot 
on  appeal  assign  error  to  such  rulings 
jointly.  But  where  all  the  plaintiffs  join  in 
the  motion  for  a  new  trial,  and  all  except  to 
the  ruling  thereon,  a  joint  assignment  of  er- 
ror predicated  upon  such  ruling  is  sufficient, 
although  plaintiffs  attempted  to  take  several 
exceptions.  Stametz  v.  Mitchenor  [Ind.]  75 
N.   E.   579. 

11.  Will  be  no  reversal  where  judgment 
record    itself    appears,    on    inspection,    to    be 


sufficient  in   law.     Loper  v.   Somers,   71   X    J, 
Law,  657,  61  A.  85. 

12.  Grounds  or  reasons  which  might  form 
the  basis  for,  and  be  properly  embraced  in, 
a  motion  for  a  new  trial,  cannot  be  inde- 
pendently assigned.  Migatz  v.  Stieglitz 
[Ind.]  77  N.  E.  400.  Overruling  of  petition 
for  removal  to  the  Federal  court.  Southern 
R.  Co.  V.  Sittasen  [Ind.]  76  N.  E.  973.  rog. 
[Ind.  App.]  74  N.  E.  89S.  Error  in  refusing 
to  sustain  an  application  for  a  change  of 
venue.  Bonham  v.  Doyle  [Ind.  App.]  77  N.  B. 
859.  Questions  depending  upon  evidence. 
St.  Joseph  Mfg.  Co.  v.  Hubbard  [Ind.  App.] 
75  N.  E.  17;  City  of  Jeffersonville  v.  Gray 
[Inu.]  74  N.  E.  611.  Assignment  to  ruling  on 
motion  to  strike  out  and  suppress  questions 
and  answers  in  depositions.  Capital  Nat, 
Bank  v.  Wilkeson  [Ind.  App.]  76  N.  E.  258. 
Assignment  that  judgment  is  contrary  to  the 
law  and  not  supported  by  sufficient  evidence. 
St.  Joseph  Mfg.  Co.  v.  Hubbard  [Ind.  App.] 
75  N.  E.  17.  An  assignment  of  error  to  the 
action  of  the  court  upon  a  motion  for  a  judg- 
ment upon  the  answers  to  special  interroga- 
tories notwithstanding  the  general  verdict 
does  not  raise  any  question  as  to  the  sufR- 
ciency  of  the  evidence.  To  present  such 
question  the  same  must  be  assignea  as  a 
ground  for  a  new  trial  and  the  overruling  of 
such  motion  must  be  assigned  as  error.  City 
of  Jeffersonville  v.  Gray  [Ind.]  74  N.  E.  611. 
The  action  of  a  master  in  adinitting  evidence 
cannot  be  assigned  as  a  reason  for  a  new 
trial,  and  hence  cannot  be  made  the  subject 
of  an  assignment  of  error.  The  proper  prac- 
tice is  to  request  the  court  to  correct  the  er- 
rors of  the  masters,  and  then  to  assign  error 
upon  the  action  of  the  court.  St.  Joseph 
Mfg.  Co.  v.  Hubbard  [Ind.  App.]  75  N.  E.  17. 
It  seems  that  the  sufficiency  of  the  complaint 
or  an  instrument  of  appropriation  in  con- 
demnation proceedings  may  be  raised  by  an 
independent  a.ssignment  of  error.  Stoy  v. 
Indiana  Hydraulic  Power  Co.  [Ind.]  76  N.  E. 
1057. 

13.  See  5  C.   L.   197. 

14.  Objections  to  jurisdiction.  In  re 
O'Brien's  Petition    [Conn.]   63  A.   777. 

15.  That  the  appellant  has  waived  error 
by  accepting  the  benefit  of  subsequent  pro- 
ceedings and  ruling  in  the  same  cause  of  ac- 
tion. Compher  v.  Browning,  219  111.  429,  76 
N.  E.   678. 

16.  Jones,  Downs  &  Co.  v.  Chandler  [N. 
M.]    85  P.   392. 
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j^  11)  F.  Briefs  and  arguments}' — Briefs  must  be  filed  ^-  and  served  witliin 
the  time  prescribed. ^^  In  some  states  tliey  mnst  be  signed."*^  Statutes  and  rulet- 
of  court  prescribing  tlie  form  and  contents  of  the  ])rief  must  be  complied  with,-'^  but 
the  court  generally  has  discretionary  power  to  consider  matters  not  properly  pre- 
sented.-^ Among  the  common  requirements  is  a  summary  of  so  much  of  the  record 
as  presents  the  "errors  relied  on,-^  with  reference  to  the  record  for  verification,-'* 


17.  See  5  C.  L,.  197. 

18.  Briefs  must  be  filed  within  30  days 
after  transcript  is  filed.  Rules  2  and  5. 
Santa  Rosa  Bank  v.  Striening  [Cal.  App.]  82 
P.  551.  Under  rule  55  providing-  tliat  for  fail- 
ure to  file  an  arg-unient  within  tlie  time  spec- 
ified the  adverse  party  may  have  a  continu- 
ance or  submission  of  the  case  on  the  papers 
on  file  at  the  time  of  the  breach  unless  the 
court  shall  for  sufficient  cause  otherwise  or- 
der, it  is  discretionarj-  with  the  appellate 
court  to  consider  arguments  filed  after  the 
time  specified  when  justice  will  be  promoted 
thereby.  Baker  v.  Oughton  [Iowa]  106  N.  W. 
272.  Appeal  will  be  dismissed  where  there 
is  no  brief  or  arg-ument  for  citlier  party. 
Honaker  v.  Fitzgerald  [Iowa]  106  N.  W.  649. 
Appellant's  argument  will  not  be  stricken  on 
appellee's  motion  because  of  noncompliance 
with  the  rules  where  appellee's  argument  is 
equally  faulty.  McDermott  v.  Mahoney 
[Iowa]  106  N.  W.  925.  The  case  will  be  ex- 
amined upon  merits  although  the  appellee 
files  no  brief.  McAfee  v.  Bending  [Ind.  App.] 
76  N.  E.  412.  Failure  to  file  within  time 
agreed  upon  by  counsel  is  ground  for  dis- 
missal. Missouri,  etc.,  Ry.  Co.  v.  Kidd  [Ind. 
T.]  88  S.  W.  308.  Where  appellant  makes  a 
motion  for  an  oral  argument  which  is 
granted,  the  court  not  knowing  tliat  his  brief 
was  not  filed  as  required  by  rule  3  (75  S.  V\'. 
V),  the  court  may  treat  the  grounds  filed  for 
oral  argument  as  a  brief  and  allow  the  order 
for  oral  argument  to  stand,  adjudging  the 
appellant  liable  for  all  costs  up  to  date. 
Louisville  Home  Tel.  Co.  v.  Gasper  [Ky.]  90 
S.  W.  1071.  Failure  to  file  brief  ground  for 
affirmance.  Jackson  v.  AIcMillan  [La.]  3S  So. 
902.  Failure  of  printer  to  get  brief  ready  in 
time  will  not  prevent  dismissal  where  there 
is  no  showing  as  to  when  it  was  put  in  his 
hands.  Hammer  v.  Crayford  [Mo.  App.]  91  S. 
W.  57.  Failure  to  file  brief  within  forty  days 
after  filing  of  case-made  and  petition  in  er- 
ror will  result  in  dismissal  under  rule  6. 
First  Nat.  Bank  v.  Smith  [Okl.]  83  P.  1119. 
Although  sickness  might  excuse  delay,  press 
of  business  will  not.  Id.  In  Oklahoma  error 
will  not  be  deemed  confessed  by  failure  to 
file  brief  as  in  some  other  jurisdictions.  Al- 
dridge  v.  Board  of  Education  [Okl.]  82  P. 
827.  Fact  that  printer  failed  to  print  brief 
in  time  and  counsel  overlooked  time  within 
^vhicll  to  file  it  will  not  excuse  several 
months'  delay.  Carter  v.  Wakeman  [Or.]  S2 
P.  858.  Where  appellee  fails  to  file  a  brief, 
the  court  of  civil  appeals  may  regard  appel- 
lant's brief  as  presenting  the  case  without 
examining  the  record  as  contained  in  the 
transcript.  Court  of  Civil  Appeals,  Rule  40 
(67  S.  W.  XVII).  Maffl  v.  Stephens  [Tex.  Civ. 
App.]   93   S.   W.    158. 

19.  Under  provisions  of  Rule  6,  par.  3, 
brief  of  appellant,  in  a  case  to  which  any 
county  is  a  party  not  adversely  to  the  state, 
should  be  served  on  the  Attorney  General, 
Rev.  St.  1887,  §250,  subd.  1,  amended  by  L. 
1901,  p.  163,  and  failure  so  to  serve  is  ground 


for     dismissal.     Corker     v.     Elmore     County 
[Idaho]   84  P.  509. 

20.  A  rule  requiring  briefs  to  be  signed  is 
sufficiently  complied  with  where  the  brief  of 
the  appellants  is  signed  at  the  close  of  the 
argument  which  is  bound  with  the  brief 
proper,  although  it  is  iTot  signed  at  the  con- 
clusion of  the  statements  of  points  and  au- 
thorities.     Low  V.  Dallas   [Ind.]   75  N.   E.  822. 

21.  Failure  to  print  reply  brief  held 
ground  for  affirmance.  Mitchell  v.  Pearson 
[Colo.]  82  P.  447.  Failure  to  comply  with 
ruling  of  court  as  to  preparation  of  brief 
held  ground  for  affirmance.  Hay  v.  Bash 
Ilnd.  App.]  76  N.  E.  644.  While  the  rules 
uf  the  Appellate  Court  are  the  same  as  those 
of  the  supreme  court  so  far  as  applicable, 
yet,  in  a  particular  case  pending  in  either 
court  the  rules  of  court  applicable  thereto 
are  for  the  purposes  of  that  case,  the  rules 
of  the  particular  court  in  which  the  cause  is 
pending.  The  rule  relating  to  the  contents 
of  the  appellant's  brief  is  one  intended  in 
part  to  subserve  the  convenience  of  the  court 
to  which  the  appeal  belongs  and  in  which 
cause  is  decided  on  appeal.  Hood  v.  Baker 
[Ind.  App.]  75  N.  E.  608.  Where  a  case  which 
is  appealable  only  to  the  supreme  court  un- 
der Acts  1901,  p.  566,  c.  247,  §  8,  is  appealed 
to  the  Appellate  court,  the  Appellate  court 
will  leave  the  question  as  to  the  sufficiency 
of  the  appellant's  brief  under  the  rules  of 
the  supreme  court  to  such  court.  Id.  Fail- 
ure to  present  questions  in  accordance  with 
the  rules  of  the  court  may  prevent  their  con- 
sideration, but  where  the  propositions  stated 
indicate  with  sufficient  certainty  the  point.=! 
in  dispute,  objection  to  their  form  and  sub- 
stance is  not  ground  for  rejection  of  the 
brief.  Low  v.  Dallas  [Ind.]  75  N.  E.  822. 
Motion  to  dismiss  for  failure  to  comply  with 
rules  will  be  denied  where  appellant's  omis- 
sions are  supplied  by  appellee.  State  v. 
Terheide  [Ind.]  78  N.  E.  195.  Where  some 
assignments  are  not  discussed  in  brief  and 
those  discussed  retain  their  original  num- 
bers but  are  discussed  in  order,  the  violation 
of  the  rule  requiring  consecutive  numbering 
is  merely  technical  and  no  grour,d  for  refus- 
ing to  consider  the  assignment.  Lewis  v. 
Houston  Elec.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.]   378,   88   L.   R.   489. 

32.  The  court  may,  if  it  choose  so  to  do, 
consider  the  instructions  though  the  rules 
of  the  court  in  regard  to  the  presentation  of 
instructions  in  the  appellant's  brief  have 
been  disregarded.  Baker  v.  Gowland  [Ind. 
App.]    76  N.   E.   1027. 

23.  Referring  in  brief  to  exceptions  by 
"Exception  No.  7,  folio  138,  and  No.  8,  folio 
142,  should  have  been  sustained"  with 
nothing  further  will  not  be  reviewed  on  ap- 
peal. Stohr  v.  Stohr  [Cal.]  82  P.  777.  It  has 
been  uniformly  held  by  the  supreme  court 
that  rule  22,  cl.  5,  requires  that  the  brief  be 
so  prepared  that  all  questions  presented  by 
the  assignment  of  errors  can  be  determined 
bv    an    examination    of    the    briefs,    without 
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looking-  to  the  record,  and  that,  to  the  extent  | 
said  rule  is  not  complied  with,  the  same  will 
be  considered  waived.  Chicago  Terminal  1 
Transfer  Co.  v.  WaFcon  [Ind.]  74  N.  E.  1090:1 
American  Food  Co.  v.  Halstead  [Ind.]  76  N.  | 
E.   251.  I 

Ruling.^  on  pleadings:      If  ruling's  on  plead-  | 
ings  are   objected    to,   a   concise  statement   of  j 
their    contents     is     necessary.      See     Supreme 
Court  Rule  No.  22,  cl.  5,  55  N.  B.  Vl.     Springer  i 
V.   Bricker   [Ind.]   76  N.   E.   114;   Swing  v.  Hill 
[Ind.]    75   N.   E.   658.     An  epitome  of  a  plead-  j 
ing    will    be    sufficient    where    enough    of    the 
pleading  is  set  out  to  enable  the  court  upon  ! 
reading  the  appellant's  principal  brief  to  as-  I 
certain   the   question   wliich   is  presented    for . 
review.      Swing   v.    Hill    [Ind.]    75    N.    E.    658.  : 
Where  the  appellant's  brief  fails  to  set  fortli  ; 
a    copy    of    the    demurrer,    tlie    overruling    of  j 
which  is  assigned  as  error,  and  also  the  sue-  i 
cinct    statement    and    grounds    thereof,    such  I 
assignment  of  error  is  waived.     Chicago  Ter-  I 
minal  Transfer  Co.  v.  "Walton   [Ind.]    74  X.   E.  I 
1090.     Reference    to    the   place    in    the    trans-  1 
cript    where    the    pleading    sought    to    be    re- 
viewed as   set   forth   is  not   a   sufficient  com- 
pliance   with     tlie     rule.      Ledbetter     v.    Cog- 
geshall   [Ind.  App.]    76  X.   E.   787.      Where  the 
brief  sets  out  fully  the  second  paragraph   of 
an  answer,   and  also  contains  a   copy   of   the 
opening    statement    of    the    cross    complaint 
and  then  says  that  the  averments  of  the  cross 
complaint  following  this  opening  were  iden- 
tical with  the  allegations  of  the  second  par- 
agraph   of    the    answer,    and    then    gives    the 
concluding  averments  of  the  cross  complaint, 
this    is    a    sufficient    compliance.     Nichols    & 
Shepard   Co.   v.    Berning   [Ind.  App.]    76   N^.    E. 
776.     W'here    the   appellant's    brief    gives    the 
substance    of   all   material    averments    of    the 
complaint    and    states    ^vhere    the    appellant's 
demurrer   to  the  complaint    will   be   found    in 
the    record,    and    that    such    demurrer    insists 
that    the    complaint    doe^  not    contain    facts 
sufficient  to  constitute  a  cause  of  action,  and 
tliat  the  demurrer  was  overruled  and  an   ex- 
ception  reserved,    this   is  a   sufficient  compli- 
ance.     Hay  v.   Bash    [Ind.  App.]    76   N.   E.   644. 
Merely    stating   that   a    pleading    fails   to   al- 
lege  certain   facts    cannot    be    regarded    as   a 
concise   statement  of   so   much   of   the   record 
as     fully     presents     the     error.      Springer    v.  j 
Bricker    [Ind.]    76  X.   E.   114. 

Evidence:     Alleged    error    in    exclusion     of] 
proof   of   certain    facts   cannot    be   considered  j 
where    brief    fails   to   point   out    the    evidence  | 
by    which    such    facts    were    to     be    proven.  | 
Stewart  v.  Phittemore    [Cal.   App.]    84  P.  841.  | 
Where  the  evidence  alleged  to  have  been  im-  j 
properly  admitted  or  excluded  is  not  pointed  , 
out,    it    will    not    be    considered.      Johnson    v.  j 
Farrell,  215  HI.  542,  74  X.  E.  760.      Under  rule 
22    of   the   Appellate   Court,    55    N.    E.   VI,    the 
sufficiency    of    the    evidence    will    not    be    ex- 
amined unless  there  is  a  "condensed"  recital 
of   the    evidence    so    as    to    present   the   "sub- 
stance"  thereof  in   the   statement.     A  recital 
occupyi.ng  76  pages  of  the  appellant's  printed 
brief  and   setting  out   the   questions    and   an- 
sw^ers   together  with  argument  of  counsel  is 
not  a  compliance  with   this   rule.      Cleveland, 
etc.,  R.  Co.   v.   Snow   [Ind.   App.]   74  N.  E.  908. 
Must  contain  a  condensed  recital  of  the  evi- 
dence, in  narrative  form.      Rush  v.  Kelley,  34 
ind.  App.   449.   73   N.   E.   130.      Where   the   evi- 
dence  occupied    more    than    260    pages    of   the 
record   and  no   attempt  was  made  to  set   out 
such    evidence   in   the    brief,   it  w^ould   not   be 
examined.     Hartzell    v.    Hartzell    [Ind.    App.] 


76  X'.  E.  439.  Where  the  appellant's  brief 
sufficiently  conforms  to  the  rule  to  enable  the 
court  to  comprehend  the  propositions  relied 
upon,  the  failure  of  such  brief  to  comply  lit- 
erally with  the  rules  of  tlie  court  is  imma- 
terial. Hall  V.  Terre  Haute  Elec.  Co.  [Ind. 
App.]  76  N.  E.  334.  The  statement  in  the 
brief  of  the  conclusions  of  counsel  as  to  v^hat 
tlie  evidence  showed  was  not  a  compliance 
with  the  rule.  Baker  v.  Gowland  [Ind.  App.] 
76  X'.  E.  1027.  Reprinting  of  large  part  of 
evidence  in  appellant's  brief  held  violation 
of  S. 'Ct.  Rule  9  (59  N.  "W.  V),  prohibiting 
extended  discussion  in  briefs  of  mere  ques- 
tions of  fact  and  requiring  a  reference  to 
tlie  printed  case.  More  v.  Milwaukee  Mon- 
ument Co.  [^^is.]  104  X.  T\'.  1013.  Under  1j. 
1905,  p.  589,  c.  365,  §  1,  limiting  amount  al- 
lowed for  printing  to  150  pages,  the  redunJ- 
ency  of  the  brief  in  this  case  containing  over 
150  pages,  is  immaterial,  but  the  rule  is  no- 
ticed  to   show  its   proper  construction.      Id. 

Instruction.^:  If  the  instructions  com- 
plained of  or  a  succinct  statement  thereof 
are  not  set  out,  they  will  not  be  considered. 
Supreme  Court  Rule  No.  22.  Springer  v. 
Bricker  [Ind.]  76  N.  E.  114;  Garrigue  v.  Kel- 
lar.  164  Ind.  676.  74  N.  E.  523;  Henderson  v. 
Henderson  [Ind.]  75  X.  E.  269;  Griffiths  v. 
Anderson  Iron  &  Mfg.  Works  [Ind.  App.]  75  N. 
E.  673;  Indianapolis  St.  R.  Co.  v.  Marschke 
[Ind.  App.]  77  XL  E.  945.  Where  the  brief 
makes  no  reference  to  the  place  in  record 
where  the  instructions  complained  of  may 
be  found  and  does  not  contain  the  substance 
or  a  copy  of  such  instructions.  Capital  Nat. 
Bank   v.   Wilkerson    [Ind.   App.]    76   X.    E.   258. 

Findings:  It  is  not  the  duty  of  the  ap- 
pellate court  to  look  through  the  transcript 
to  find  the  evidence  to  overthrow^  findings  of 
trial  court,  but  appellant  should  in  his  brief 
point  it  out.  Clark  v.  Rauer  [Cal.  App.]  83 
P.  291.  The  legal  sufficiency  of  special  find- 
ings Is  not  before  the  supreme  court  in  the 
absence  of  a  compliance  with  rule  22.  Todd 
V.   Crail    [Ind.]    77  X.   E.   402. 

A  motion  for  a  new  trial  cannot  be  consid- 
ered where  the  cause  assigned  or  a  succinct 
statement  thereof  was  not  stated.  Supreme 
Court  Rule  22,  55  VI.  Tongret  v.  Carlin 
[Ind.]  75  X.  E.  887.  Where  the  causes  as- 
signed are  not  set  out.  Gregg  v.  Gregg  [Ind. 
App.]  75  N.  E.  674.  Failure  to  comply  with 
rule  will  waive  assignment  to  the  overruling 
of  a  motion  for  a  new  trial.  Korporal  v. 
Robinson   [Ind.  App.]   78  X".  E.   84. 

24.  T\'here  the  court  is  referred  to  specific 
pages  of  the  bill  of  exceptions  for  certain 
evidence  and  the  original  bill  is  not  filed 
and  the  evidence  is  not  on  the  corresponding 
pages  of  tile  transcript,  the  court  will  not 
search  for  it.  Armour  Packing  Co.  of  Louisi- 
ina  V.  Vietch-Young  Produce  Co.  [Ala.]  39 
So.  680.  "^"here  error  is  assigned  to  the  ad- 
mission of  evidence,  the  brief  must  point  out 
the  place  in  the  record  where  such  errors 
may  be  found.  See  Appellate  Rule  No.  22, 
55  N.  E.  V.  Inland  Steel  Co.  v.  Smith  [Ind. 
App.]  75  X.  E.  852;  Tyler  v.  Davis  [Ind.  App.] 
75  N.  E.  3.  Under  Sup.  Ct.  Rule  29  appellant 
contending  that  the  evidence  does  not  sus- 
tain the  findings  must  point  out  in  his  brief 
the  particular  portions  of  his  abstract,  giv- 
ing the  folios  thereof,  deemed  insufficient, 
as  well  as  in  his  assignment  of  error.  Grif- 
fin V.  Walworth  County  Com'rs  [S.  D.]  104 
N.  W.  1117.  It  is  frequently  required  that 
counsel  refer  back  from  brief  to  page  of  the 
record,    which    they    desire    examined.     Rule 
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a  separate  assignment  or  statement  of  the  contentions  or  alleged  errors,-'^  and  the 


24.     Davidson  S.  S.  Co.  v.  U.  S.   [C.  C.  A.]   142 
F.    315. 

25.  Assignments  not  insisted  upon  in  tlie 
brief  are  deemed  waived.  Kansas  City,  etc., 
R.  Co.  V.  Randolph  [Ala.]  39  So.  920;  Kansas 
City,  etc.,  R.  Co.  v.  Simmons  [Ala.]  40  So. 
573.  Briefs  must  contain  a  short  clear  state- 
ment of  points  and  autliorities  in  support 
thereof.  Anglo  Wyoming  Oil  Fields  v.  Mil- 
ler, 117  111.  App.  552.  Errors  assigned  but 
not  noticed  in  brief  or  argument  are  waived 
or  abandoned.  Rabbermann  v.  Alhambra 
Highway  Com'rs,  116  111.  App.  26;  Summer- 
ville  v.  Pcnn  Drilling  Co..  119  111.  App.  152. 
Application  for  new  trial  on  ground  of  newly 
discovered  evidence  was  deemed  abandoned 
in  the  absence  of  showing  by  affidavit  or 
otherwise  concerning  such  evidence,  and 
where  point  was  not  raised  in  appellant's  brief. 
Richardson  v.  Benes,  115  111.  App.  532. 
The  failure  to  designate  or  point  out  a  spe- 
cific objection,  or  argue  it  in  the  brief,  is  a 
waiver  of  such  objection,  even  though  it  be 
assigned  as  error  upon  the  record.  Glos  v. 
Davis,  216  111.  532,  75  N.  E.  208.  Assignments 
of  error  not  presented  in  the  appellant's 
brief  are  waived.  Major  v.  Miller  [Ind.]  75 
N.  E.  159.  Errors  not  urged  in  brief.  May 
V.  Dobbins  [Ind.]  77  N.  E.  353.  Errors  must 
be  specifically  pointed  out.  A  general  dis- 
cussion of  legal  propositions  is  insufficient. 
Sunley  v.  Metropolitan  Life  Ins.  Co.  [Iowa] 
105  N.  'W.  408.  TVhere  counsel  does  not  deem 
a  point  of  sufficient  importance  to  specifically 
state  the  grounds  of  his  contention  the  ap- 
pellate court  will  not  go  minutely  through 
the  record  in  search  of  them.  In  re  Intoxi- 
cating Liquors  [Iowa]  105  N.  "W.  702.  Fail- 
ure to  comply  with  rule  10  as  to  contents 
anti  arrangement  ground  for  affirmance. 
Hatch  V.  Geiser  [Kan.]  84  P.  555.  Errors  not 
assigned  in  the  brief,  under  Rule  10,  subd.  3, 
cannot  be  considered  on  appeal.  Dorais  v. 
Doll  [Mont.]  83  P.  884.  Failure  to  comply 
with  rule  10  requiring  specifications  of  er- 
rors relied  on  is  ground  for  affirmance. 
Hickey  &  Co.  v.  Kaufman  [Mont.]  85  P.  870. 
The  mere  printing  of  an  assignment  of  error 
in  a  brief  without  comment  or  without 
statement  attempting  to  show  why  or  in 
what  respect  the  trial  court  erred  is  not  suf- 
ficient to  require  a  discussion  of  the  errors 
complained  of.  Hoch  v.  Schlattan  [Neb.]  107 
N.  W.  759.  Failure  to  comply  with  rule  14 
requiring  assignment  of  errors  relied  on  is 
ground  for  affirmance.  Marck  v.  Minneapo- 
lis, etc.,  R.  Co.  [N.  D.]  105  N.  W.  1106. 
Statement  of  errors  involved  must  not  ex- 
ceed half  a  page  under  Rule  26.  Creachen 
V.  Bromley  Bros.  Carpet  Co.  [Pa.]  63  A.  195. 
Cross  assignments  duly  filed  in  the  district 
court  but  not  presented  in  appellee's  brief 
to  the  supreme  court,  as  required  by  district 
court  rule  No.  101,  are  w^aived.  Lauchheimer 
&  Sons  V.  Coop  [Tex.]  89  S.  W.  1081.  Where 
the  petition  to  try  title  does  not  indicate 
what  title  plaintiff  is  asserting,  nor  does  his 
brief,  but  appellee's  brief  recites  that  plaint- 
iff sues  as  heir  of  a  certain  person,  the  court 
is  justified  in  assuming  that  plaintiff  was 
claiming  only  as  such  heir,  and  on  rehearing 
is  not  required  to  consider  the  case  from  the 
standnoint  of  heirship  to  another.  Cope  v. 
Blount  [Tex.  Civ.  App.]  91  S.  W.  615.  Charge 
as  to  measure  of  damages  held  not  cause 
for    reversal    where    brief    contained    no    as- 


signment of  error  complaining  of  refusal  to 
give  additional  charge  requested.  Interna- 
tional &  G.  N.  R.  Co.  V.  McVey  [Tex.  Civ. 
App.]    S3   S.   W.   34. 

Riilini^s  on  pleadiug.s:  A  statement  that 
certain  paragraphs  of  an  answer  which  was 
demurred  to  were  based  on  claims  of  set-off 
and  that  another  paragraph  was  in  the  na- 
ture of  an  accord  situation,  without  pointing 
out  any  specific  objection,  is  insufficient. 
American  Pood  Co.  v.  Halstead  [Ind.]  76  N. 
E.  251. 

Instriiction.s!  A  defect  in  an  instruction 
not  pointed  out  in  appellant's  argument  or 
brief  is  waived.  Lange  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  App.  582,  91  S.  W.  989.  Where 
counsel  does  not  point  out  the  alleged  de- 
fects, the  court  will  not  critically  examine 
instructions  to  ascertain  alleged  .  errors 
therein.      EnrightS'.  Gibson,  119  111.  App.  411. 

Vemlict  and  lin(iiing-.s:  The  question  of  the 
excessiveness  of  tlie  verdict  is  open  to  con- 
sideration, where  it  was  one  of  the  grounds 
for  a  motion  for  a  new  trial,  and  the  opening 
brief  assigns  the  overruling  of  such  motion 
as  error.  Williams  v.  Spokane  Falls  &  N.  R. 
Co.  [Wash.]  84  P.  1129.  On  appeal  from 
judgment  on  ground  that  the  findings  are  not 
supported  by  evidence,  by  failure  of  appel- 
lant to  point  out  in  his  brief  how  the  evi- 
dence fails  to  support  findings  except  in  two 
particulars,  the  court  in  its  review  will  be 
restricted  to  these  particulars.  Tait  v.  Mc- 
Innes    [Cal.   App.]    84  P.   67  4. 

A»<!«ignnient,  .sitaieitient.  and  propoi^itinn  un- 
der the  Texa.«i  rule.  AsMigrieiiieut :  "Whore 
neither  the  assignment  nor  tlie  proposition 
cited  thereto  points  out  the  error  complained 
of  as  required  b*  rule  30  of  Rules  for  Courts 
of  Civil  Appeals  [67  S.  W.  XVI),  the  assign- 
ment will  not  be  considered.  Lowenthal- 
Harrison  Co.  v.  Edrniston  Bros.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  805,  89  S.  'W.  308. 
Where  several  assignments  are  the  same  ex- 
cept a  different  reason  is  given,  they  are  but 
one  assignment  supported  by  different  propo- 
sitions. Aspley  V.  Haw^kins  [Tex.]  14  Tex. 
Ct.  Rep.  213,  89  S.  W.  972. 

Statement:  An  assignment  not  followed 
by  a  statement  may  Ije  disregarded.  Brews- 
ter V.  State  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
685,  88  S.  W.  858;  Parlin  &  Orendorff  Co.  v. 
Vawter  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  47, 
88  S.  W.  407;  Peach  River  Lumber  Co.  v. 
Ayers  [Tex.  Civ.  App.]  91  S.  W.  387;  Johnston 
v.  Fraser  [Tex.  Civ.  App.]  92  S.  W.  49;  El 
Paso  &  S.  R.  Co.  V.  Darr  [Tex.  Civ.  App.]  93 
S.  W.  166.  Assignments  complaining  of 
charges  cannot  be  considered  where  the 
charges  are  not  incorporated  in  or  referred 
to  in  the  statement.  Feagan  v.  Barton- 
Parker  Mfg.  Co.  [Tex.  Civ.  App.]  93  S.  W.  1076. 
The  statement  cited  to  an  assignment  must 
state  t'ne  facts  and  not  the  legal  conclusion 
thereof.  Lowenthal-Harrison  Co.  v.  Edrnis- 
ton Bros.  [Tex.  Civ.  App.],  13  Tex.  Ct.  Rep. 
805.  89  S.  W.  308.  Assignments  followed  by 
a  reference  to  the  statement  of  facts  in  the 
beginning  of  the  brief  will  not  be  consid- 
ered. Kilday  v.  Perkins  [Tex.  Civ.  App.]  90 
S.  W.  215.  A  reference  for  a  statement  of 
facts  in  an  assignment  of  error  to  a  state- 
ment in  a  prior  assignment  which  includes 
nearly  all  the  evidence  of  the  case  is  insuf- 
ficient. Gulf,  etc.,  R.  Co.  V.  Harbison  [Tex. 
Civ.   App.]    13  Tex.   Ct.   Rep.   67,   88   S.   W.   452. 
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citation   of   authorities.^®     Assignments   not   argued  -^    will   ordinarily   be   deemed 
waived,  tliough  the  court  ma}^  consider  theui  when  they  are  apparent  on  the  face  of 


Where  an  assignment  is  based  upon  tlie  total 
absence  of  evidence  on  a  proposition,  a  state- 
ment referring  to  tlie  record  is  sufficient. 
Galveston,  etc.,  R.  Co.  v.  Parish  [Tex.  Civ. 
App.]  93  S.  W.  682.  A  statement  consisting- 
of  an  opinion  as  to  the  effect  of  tiie  pleadings 
and  malting  a  reference  to  tlie  transcript  for 
the  pleadings,  is  insufficient.  Logan  v.  Len- 
nix  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  572,  88 
S.  W.  364.  Where  statement  containing  fail 
to  refer  to  the  pages  of  the  record  for  veri- 
flcation,  the  violation  is  teclmical  and  tlie  as- 
signments will  be  considered.  Lewis  v. 
Houston  Electric  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  378,  88  S.  W.  489.  Where  two  dis- 
tinct assignments  are  followed  by  a  single 
proposition  which,  in  turn,  is  followed  by 
statement  of  tlie  substance  of  the  testimony 
without  reference  to  pages  of  the  record. 
and  there  is  no  statement  of  facts  in  the 
transcript,  the  assignment  will  not  be  con- 
sidered. Waggoner  v.  Missouri,  etc.,  R.  Co. 
[Tex.    Civ.   App.]    92   S.  W.    1028. 

Proposition;  Assignments  not  in  them- 
.?elves  propositions  must  be  accompanied  by 
propositions.  Kildan  v.  Perkins  [Tex.  Civ. 
App.]  90  S.  W.  215;  Ragley  v.  Godley  [Tex. 
Civ.  App.]  90  S.  "W.  66;  San  Antonio  &  A.  P. 
R.  Co.  V.  Wood  [Tex.  Civ.  App.]  92  S.  W.  259. 
Where  the  assignment  of  error  is  not  a  prop- 
osition, and  no  propositions  are  submitted 
under  the  assignment,  and  no  statement  is 
made.  Gulf,  etc.,  R.  Co.  v.  St.  John  [Tex. 
Civ.  App.]  88  S.  W.  297.  An  assignment  that 
the  court  erred  in  overruling  defendant's  de- 
murrer, not  followed  by  any  proposition,  is 
insufficient.  Western  Union  Tel.  Co.  v.  Bell 
[Tex.  Civ.  App.]  92  S.  W^.  1036.  An  assign- 
ment that  "the  court  erred  in  permitting  to 
be  read  in  evidence  (over  defendant's  objec- 
tion, on  the  ground  of  immateriality  and  ir- 
relevancy)" a  certain  interrogatory,  fully  set 
out,  is  sufficient  witliout  a  proposition.  In- 
ternational, etc.,  R.  Co.  v.  Boykin  [Tex.]  89 
S.  W.  639.  Propositions  not  germane  to  the 
assignment  Tvill  not  be  considered.  Interna- 
tional, etc.,  R.  Co.  V.  Glover  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  263,  88  S.  W.  515;  Sweet  v. 
Lyon  [Tex.  Civ.  App.]  88  S.  W.  384;  Texas 
Cent.  R.  Co.  v.  Miller  [Tex.  Civ.  App.]  13  Tex. 
■Ct.  Rep.  587,  88  S.  W.  499.  An  assignment 
followed  by  a  proposition  not  germane  will 
not  be  considered.  Ellis  v.  Littlefield  [Tex. 
Civ.  App.]  93  S.  W.  171.  Propositions  as  to 
tlie  burden  of  proof  of  the  execution  of  an 
alleged  forged  deed  are  not  germane  to  as- 
signments of  error  as  to  the  admission  of 
evidence  of  the  existence  of  the  deed  when 
execution  according  to  law  has  not  been 
shown.  Garrett  v.  Spradling  [Tex.  Civ.  App.] 
88  S.  W.  293.  A  proposition  that  it  was  er- 
ror not  to  exclude  testimony  as  to  price  on 
the  ground  that  it  was  based  upon  original 
entries  made  by  anotlier,  is  not  supported  by 
a  motion  to  exclude  on  tne  ground  that  the 
witness  has  no  independent  recollection  and 
the  entries  are  not  in  evidence.  Hubbard 
City  Cotton  Oil  &  Gin  Co.  v.  Nichols  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  1,  89  S.  W.  795. 
An  assignment  followed  by  a  reference  to 
the  propositions  and  statements  under  an- 
other assignment,  which  propositions  and 
statements  are  not  germane,  will  not  be  con- 
sidered. Kane  v.  Sholars  [Tex.  Civ.  App.] 
90  S.  W.   937.     The  propositions  that  the  evi- 


dence is  insufficient  to  sustain  the  allegation 
of  tlie  answer  and  that  defendant's  promise 
to  pay  the  debts  of  another  w^as  witiiin  the 
statute  of  frauds,  cannot  be  raised  by  an  as- 
signment complaining  of  the  overruling  of 
exceptions  to  defendant's  answer.  Louisi- 
ana &  Tex.  Lumber  Co.  v.  Carter  [Tex.  Civ. 
App.]   93  S.  W.  714. 

26.  Briefs  must  contain  points  and  author- 
ities. Anglo-Wyoming  Oil  Fields  v.  Miller, 
117  111.  App.  552.  Appellee  should  file  a  brief 
citing  authorities.  Aldridge  v.  Board  of  Ed- 
ucation   of   Stillwater    [Okl.]    82    P.    827. 

27.  Errors  or  assignments  not  argued  will 
not  be  considered.  McClendon  v.  McKissack 
[Ala.]  38  So.  1020;  Greely-Barnham  Grocery 
Co.  V.  Cottingham  [Ala.]  39  So.  567;  Southern 
R.  Co.  V.  Bradford  [Ala.]  40  So.  100;  Driver 
V.  King  [Ala.]  40  So.  315;  Bail  v.  Hartman 
[Ariz.]  83  P.  358;  Hewel  v.  Hogin  [Cal.  App.] 
84  P.  1002;  Price  v.  Central  of  Georgia  R.  Co. 
[Ga.]  53  S.  E.  455;  Sauter  v.  Anderson,  110 
111.  App.  574;  Knights  Templars  &  Masons' 
Life  Indemnity  Co.  v.  Crayton,  110  111.  App. 
648;  Dowie  v.  Priddle,  116  111.  App.  184;  Ford 
V.  Ford,  117  111.  App.  502;  "Western  Union  Tel. 
Co.  V.  State  [Ind.]  76  N.  E.  100;  McCaslin  v. 
State  [Ind.  App.]  75  N.  E.  844;  City  of  In- 
dianapolis V.  Mullally  [Ind.  App.]  77  N.  E. 
1132;  American  Woolen  Co.  v.  Boston  &  M. 
R.  Co.  [Mass.]  76  N.  E.  658;  Anderson  v. 
Northern  Pac.  R.  Co.  [Mont.]  85  P.  884;  Loper 
V.  Somers,  71  N.  J.  Law,  657,  61  A.  85;  Jones 
V.  Ballou,  139  N.  C.  526,  52  S.  E.  254;  Stephens 
V.  F'aus  [S.  D.]  106  N.  W.  56.  Assignments 
in  the  bill  of  exceptions,  not  discussed  in  the 
briefs.  Castle  v.  Sibley  [Cal.  App.]  82  P. 
10G7.  The  appellate  court  will  notice  only 
those  assignments  discussed  in  appellant's 
brief  and  will  not  prosecute  an  independent 
inquiry  in  order  to  find  out  reasons  for  or 
against  the  correctness  of  the  rulings  of  the 
trial  court.  Humphrey  v.  Pope  [Cal.  App.] 
82  P.  223.  Matters  not  assigned  as  error  nor 
referred  to  in  argument.  State  v.  Starr 
[Conn.]  63  A.  512.  Errors  not  argued  in  the 
brief  or  discussed  in  t'ne  argument.  Excep- 
tions noted  in  the  abstract  and  referred  to  in 
tlie  statement  but  not  argued.  Illinois  Cent. 
R.  Co.  V.  Andrews,  116  111.  App.  8.  Where 
the  appellant  states  in  his  brief  that  he  re- 
lies on  all  objections  set  forth  in  the  excep- 
tions, none  of  sucli  objections  will  be  deemed 
to  be  waived;  the  appellate  court,  however, 
will  in  its  discretion  notice  only  those  ob- 
jections which  are  argued.  Fay  v.  Hunt 
[Mass.]  77  N.  E.  502.  Errors  not  argued 
either  in  the  brief  or  at  the  bar.  Coolidge 
V.  Hallauer  [Wis.]  105  N.  W.  568.  Question 
as  to  whether  sale  was  legal.  Berry  v.  Pel- 
neault,  188  Mass.  413,  74  N.  E.  917.  That 
damages  were  excessive.  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Reeder  [Ind.  App.]  76 
N.  E.  816.  Grounds  for  quashing  assessment 
for  local  improvement.  Harwood  v.  Dono- 
van, 188  Mass.  487,  74  N.  E.  914. 

Cross  errors.  Indiana  Mach  Co.  v.  Kirk, 
118  111.  App.   102. 

Suflicieucy  of  pleadings.  Metropolitan  Life 
Ins.  Co.  V.  Willis  [Ind.  App.]  76  N.  E.  560. 
Complaint.  Sovereign  Camp  Woodmen  of 
the  World  v.  Cox  [Ind.  App.]  75  N.  E.  290; 
Morrison  v.  Indianapolis  &  W.  R.  Co.  [Ind.] 
76  N.  E.  961. 

Sufficiency  of  answer.     Starkey  v.   Starkey 
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the  record.-''  It  is  the  duty  of  the  eoart  to  make  the  proper  answer  to  a  claim  of 
error  though  such  ansAver  is  not  suggested  by  counsel  in  his  brief.-**  Xew  points 
first  raised  in  the  reply  or  supplement  brief  will  not  ordinarily  be  considered.'"* 
Admissions  and  statements  in  a  brief  are  binding  on  the  party  making  them.^^ 
Counsel  M-ill  not  be  permitted  to  attack  the  trial  court,  or  ir>  criticise  his  rulings 
disrespectfully."-  Scandalous  ^^  or  unauthorized  briefs  ^*  and  arguments  not  pre- 
pared in  accordance  with  the  rules  ^^  may  be  stricken  from  the  files.  In  the  former 
case,  the  court  may  permit  the  filing  of  a  new  brief  within  a  specified  time.-'"' 


[Ind.]  76  N.  E.  S76.  Overruling  appellant's 
demurrer  to  alternative  writ  of  mandamus 
and  sustaining-  demurrers  to  each  paragraph 
of  answer.  Funk  v.  State  [Ind.]  77  N.  E. 
S54.  Refusal  of  court  to  require  appellee  to 
make  pleading  more  specific.  Unger  v.  Mel- 
linger    [Ind.  App.]    77   N.   E.   814. 

Eviilenee:  Objection  to  the  admission  of 
hearsay.  Bennett  &  Co.  v.  Farmers'  &  Mer- 
chants' Bank  [Ga.]  52  S.  E.  330.  Exceptions 
to  the  admission  of  evidence.  Carroll  v.  Met- 
ropolitan Coal  Co.,  189  Mass.  1.59,  75  N.  E.  84; 
Mahan  v.  Newton  &  B.  St.  R.  Co.,  189  Mass. 
1,  75  N.  E.  59.  Exceptions  to  exclusion  of 
evidence.  Swain  v.  Boston  El.  R.  Co.,  188 
Mass.   405,   74  N.  E.   672. 

Refii.sal  to  give  instructions.  Martin  v. 
Chicago  &  M.  Elec.  R.  Co.,  220  111.  97,  77  N.  E. 
86.  Refused  propositions  of  law  not  dis- 
cussed or  mentioned  in  the  brief.  Moore  v. 
Wells  Fargo  &  Co.  Exp.,  116  111.  App.  581. 
Exceptions  to  certain  items  of  a  decree  not 
considered,  in  view  of  certain  admissions, 
and  failure  of  counsel  to  argue  them.  United 
States  Rubber  Co.  v.  Peterman,  119  111.  App. 
610. 

Grounds  of  motion  for  a  ne^v  trial.  Capi- 
tal Nat.  Bank  v.  Wilkerson  [Ind.  App.]  76  N. 
E.  258.  Smith  v.  Smith  [Ind.  App.]  74  N.  E. 
1008.  If  not  urged  nor  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error, 
will  be  treated  as  abandoned.  Bowden  v. 
Bowden    [Ga.]   53  S.   E.   606. 

A  simple  statement  in  appellant's  brief 
that  he  insists  upon  a  certain  assignment  is 
no  such  argument  as  requires  the  court  to 
pass  upon  it.  Western  R.  Co.  v.  Russell 
[Ala.]  39  So.  311.  T\''here  the  assignment  re- 
lated to  one  bill  and  the  argument  to  an- 
other, tlie  assignment  will  not  be  considered 
as  insisted  upon.  Louisville  &  N.  R.  Co.  v. 
Britton  [Ala.]  39  So.  585.  The  argument 
must  be  prepared  in  accordance  with  the 
rules  of  the  court.  Taylor  v.  Home  Sav.  & 
Loan  Ass'n  [Iowa]  105  N.  W.  193.  Where 
one  of  the  parties  to  a  joint  assignment  fails 
to  discuss  the  sa.me  in  his  brief  and  thereby 
waives  the  same,  such  waiver  will  preclude 
the  other  party  to  the  assignment  from  fur- 
ther insisting  thereon.  Starkey  v.  Starkey 
[Ind.]    76   N.   E.   876. 

Where  by  leave  of  the  court  the  brief  filed 
in  the  appellate  is  filed  in  the  supreme  court, 
only  such  errors  will  be  considered  by  the 
supreme  court  as  were  urged  in  the  appellate 
court.  Chicago  City  R.  Co.  v.  Schmidt,  218 
111.  92,  75  N.  E.  383.  Questions  not  discussed 
upon  the  argument  in  tlie  court  of  appeals 
will  not  be  considered.  Vroom  v.  Tilly  [N. 
Y.]    77   N.   E.   1017. 

28.  The  appellate  court  may  reverse  on 
account  of  a  discrepancy  between  the  find- 
ings and  the  judgment,  although  the  point  is 
not  made.  Finding  was  for  $250  damages 
and  judgment  was  for  only  $200.  State  v. 
Richeson    [Ind.   App.]    75   N.   E.   846. 


29.  To  answer  contention  that  complain- 
ant did  not  prove  certain  facts,  by  showing 
that  he  was  not  required  to  do  so  under  the 
pleadings.  J.  E.  Greslick  Co.  v.  Rogers 
[Mich.]    107    N.    W.    885. 

30.  Harrow   v.    Grogan,    219   111.    228,    76    N. 

E.  350;  Sands  v.  Stagg  [Va.]  54  S.  E.  21; 
American  Locomotive  Co.  v.  Hoffman  [Va.] 
54  S.  E.  25.  Errors  suga-ested  in  the  bT-ief 
of  the  plaintiff  in  error  filed  after  the  brief 
of  the  defendant  in  error  has  been  filed. 
Newport  News  &  O.  P  H.  &  Elec.  Co.  v.  Bick- 
ford  [Va.]  52  S.  E.  1011.  Questions  raised 
for  the  first  time  in  the  supplemental  brief 
of  appellant.  Foster  v.  East  Jordan  Lumber 
Co.  [Mich.]  12  Det.  Leg.  N.  426,  104  N.  W.  617. 
A  defense  not  presented  below  cannot  be 
presented  for  the  first  time  by  supplemental 
brief.  Lucas  v.  Cella,  115  Mo.  App.  395,  91 
S.  W.  996.  Whether  or  not  the  court  will 
consider  points  and  arguments  raised  for  the 
first  time  in  the  closing  brief  is  not  a  right 
which  the  respondent  may  invoke  but  for  the 
appellate  court  to  determine  for  itself. 
Lewis  V.  San  Francisco  [Cal.  App.]  82  P. 
1106. 

31.  Counsel  cannot  object  that  facts  ad- 
mitted in  his  own  brief  ^vere  not  proven. 
Kessel  v.  Mayer,  118  [111.  App.]  267.  A  state- 
ment in  appellant's  brief  that  the  only  ques- 
tion in  the  case  is  that  the  verdict  was  un- 
supported by  the  evidence  waives  all  other 
questions.  City  of  Kankakee  v.  Sannes,  118 
[111.   App.]    534. 

32.  Brief  lield  not  so  objectionable  as  to 
require  it  to  be  stricken,  or  as  to  require  dis- 
missal. Colorado  &  S.  R.  Co.  v.  Davis  [Colo.] 
83  P.  777.  May  not  go  outside  the  record 
and  charge  tlie  court  below  with  freely  and 
publicly  admitting  his  prejudice  against 
building  and  loan  associations.  Oskaloosa 
Nat.  Bldg.,  Loan  &  Inv.  Ass'n  v.  Bailey 
[Iowa]   105  N.  W.   417. 

33.  Referring  to  the  trial  and  supreme 
court  in  discourteous  and  scurrilous  lan- 
guage and  questioning  the  honesty  of  the 
trial  court.  Pittsburgh,  etc.,  R.  Co.  v.  Mun- 
cie  &  P.  Traction  Co.  [Ind.]  77  N.  E.  941. 
TV'here  the  brief  contains  contemptuous  ref- 
erences to  the  trial  court  of  a  character  un- 
warranted and  indefensible.  Smith  v.  Simp- 
son  [C.  C.  A.]   140  F.  712. 

34.  An  "answer  to  appellant's  reply"  will 
be  stricken  on  appellant's  motion  and  costs 
thereof  taxed  to  appellee.  Anundsen  v. 
Standard  Printing  Co.  [Iowa]  105  N.  W.  424. 
A  brief  will  not  be  stricken  as  a  reply  to  a 
reply  if  it  replies  to  what  is  in  substance  an 
argument  in  chief  falsely  called  a  reply. 
Henning   v.   Colsch    [Iowa]    106    N.    W.    922. 

35.  Taylor  v.  Home  Sav.  &  Loan  Ass'n 
[Iowa]    105  N.  W.  193. 

36.  May  grant  leave  to  file  another  within 
a  stated  time,  directed  to  specific  points  in 
controversy.   Smith  v.   Simpson   [C.  C.  A.]   140 

F.  712. 
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(§  11)  G.  Dismissal  and  ahatement  of  appeal,  and  reinstatement  of  the 
.vawe.^^ — An  appeal  will  be  dismissed  for  want  of  jurisdiction  ^*  or  of  a  litigable 
right/"  or  of  authority  to  prosecute  the  appeal/^  for  want  of  a  real  controversy  *- 


37.  See  5  C.   L.   201. 

38.  See  §  13  B,  post.  Bickford  v.  Fran- 
conia  [N.  H.]  '60  A.  9S.  An  appellate  court 
may  of  its  own  motion  dismiss  an  appeal 
where  it  has  no  jurisdiction.  Chicago  Por- 
trait Co.  V.  Chicago  Crayon  Co.,  217  111.  200, 
75  N.  E.  47.3;  Memphis  Keeley  Institute  v. 
Leslie  E.  Keeley  Co.  [C.  C.  A.]  114  F.  628. 
A.  motion  to  dismiss  may  be  made  at  any 
time  where  appellate  court  has  no  jurisdic- 
tion. Town  of  Chalmers  v.  Tandy,  111  111. 
App.  252.  Question  of  jurisdiction  may  be 
determined  by  supreme  court  on  motion  to 
dismiss.  Yockey  v.  Woodbury  County  [Iowa] 
106  N.  "W.  950.  It  cannot  be  urged  as  want 
of  jurisdiction  tliat  the  proceeding  was  based 
on  an  invalid  order  of  court.  On  appeal  from 
judgment  in  reopened  case  it  is  collateral  at- 
tack, hence  not  permissible  to  saj-  that  the 
order  reopening  the  case  was  w^rong.  In  re 
Sullivan's  Estate  [Wash.]  82  P.  297.  In  an 
action  involving  priority  of  patents,  an  ap- 
peal from  the  commissioner  of  patents  will 
be  dismissed  and  remanded  to  the  patent  of- 
fice for  settlement,  where  any  judgment  of 
priority  by  the  court  would  be  void.  Lattig 
V.  Dean,  25  App.  D.  C.  591.  It  is  not  ground 
for  dismissal  for  want  of  jurisdiction  that 
the  action  of  the  court  below  w^as  the  exer- 
cise of  a  discretion  not  subject  to  review. 
In  re  O'Brien's  Petition  [Conn.]  63  A.  777. 
Failure  to  serve  a  co-defendant  deprived 
the  court  of  jurisdiction.  Dillavou  v.  Dilla- 
vou  [Iowa]  106  N.  W.  949.  An  appeal  will 
not  be  dismissed  for  want  of  jurisdiction  in 
the  trial  court  where  no  objection  was  made 
below.  Pere  Marquette  R.  Co.  v.  Wabash  R. 
Co.   [Mich.]   12  Det.  Leg.  N.  466,  104  X.  W.  650. 

Where  amount  involved  Is  less  than  juris- 
dictional amount.  Takey  v.  Leicli  [Ind. 
App.]  78  N.  E.  926;  Tyler  v.  Davis  [Ind.]  77 
X.   E.    400. 

Appeal  to  ivrong  conrt:  Ground  for  dis- 
missal. In  re  Ross'  Estate,  220  111.  142,  77 
X'.  E.  126;  Murphy  v.  People  [111.]  77  X.  E. 
439;  First  Xat.  Bank  v.  Gibson  [111.]  77  N.  E. 
562;  Funk  v.  Kempton  [111.]  77  X.  E.  683. 
Appeal  to  the  supreme  court  instead  of  to 
the  appellate  court.  Fairbanks  v.  Carle,  217 
111.  136,  75  X.  E.  360.  Appeal  to  the  supreme 
court  in  proceedings  under  Kurd's  Rev.  St. 
1903,  pp.  776-777,  c.  42,  §§  204-209.  relating  to 
ditches  and  drains.  Union  Drainage  Dist. 
Xo.  1  of  Towns  of  South  Homer  &  Sidell  v. 
Drainage  Dist.  Xo.  1  of  Towns  of  Vance  & 
Sidell.  220  111.  104,  77  N.  E.  98.  Bill  of  re- 
view to  impeach  decree  in  partition  of  free- 
hold involves  a  freehold  and  the  appellate 
court  has  no  jurisdiction.  Crane  v.  Stafford, 
117    111.    App.    57. 

Nonappealable  order.  People  v.  McAnally 
[111.]  77  X.  E.  544.  Chicago  Portrait  Co.  v. 
Chicago  Crayon  Co.,  217  111.  200,  75  X.E.  473. 
Order  of  reference  in  equity  ca,se.  Lock- 
wood  v.  Lockwood  [S.  C]  53  S.  E.  87.  Dis- 
cretionary order.  Bell  v.  "^^estern  Union  Tel. 
Co.  [S.  C]  53  S.  E.  177;  Hall  v.  McBride 
[S.  C]  53  S.  E.  368.  Fast  writ  of  error  dis- 
missed on  ground  that  the  order  to  which  it 
•was  taken  was  not  reviewable  by  such  a 
writ.  Thompson  v.  Thompson  [Ga.]  53  S.  E. 
507.  Where  an  appeal  is  taken  from  an  in- 
terlocutory   decree,    but    no    appeal    is    taken 


from  subsequent  interlocutory  decrees  w'nich 
were  not  brought  up  by  the  appeal  taken,  a 
motion  to  dismiss  on  the  ground  that  the 
appeal  taken  involved  only  costs  was  with- 
out merit,  the  whole  judgment  in  favor  of 
the  appellee  against  the  appellant  being  nec- 
essarily involved,  though  the  subsequent  in- 
terlocutory decrees  were  not  reviewable. 
Hopkins  v.  Prichard   [W.  Va.]   53   S.   E.   557. 

Appeal  improvidently  awarded  in  that  it 
was  allowed  to  an  order  In  another  case. 
Robinson  v.  Goldman's  Adm'r  [W.  Va.]  53  S. 
E.   12. 

Death  of  party:  Where  one  of  the  appel- 
lees who  was  a  defendant  in  the  court  below^ 
died  after  judgment  and  before  the  transcript 
was  filed  in  the  appellate  court,  such  court 
did  not  have  jurisdiction  of  the  appeal.  Ehl- 
ers  V.  Hartman    [Ind.   App.]    77   X.  E.   745. 

SO.  Abatement  of  appeal  by  transfer  or 
extinguishment  of  right  is  treated  in  §  1  B, 
post. 

40.  Under  Code,  §  320,  providing  that  the 
authority  of  an  attorney  may  be  questioned 
by  the  opposite  party,  where  it  a,ppearea  that 
attorneys  had  no  authority  to  take  the  ap- 
peal, the  same  was  dismissed.  Tackey  v. 
Woodbury  County   [Iowa]   106  X.  W.  950." 

41.  Rule  that  abstract  questions  will  not 
be  considered  is  discussed  in  §  13  B,  post. 
The  court  will  not  entertain  an  appeal  unless 
appellant  has  an  existing  right  which  the 
judgment  or  order  appealed  from  if  errone- 
ous has  substantiallj-  prejudiced.  Lamoreux 
V.  Williams,  125  Wis.  543,  104  X.  W.  813. 
When  pending  an  appeal,  an  event  occurs 
without  fault  of  appellee,  which  renders  it 
impossible  for  the  court  should  its  decision 
be  favorable  to  the  appellant,  to  grant  him 
any  effectual  relief,  whatever,  the  court  upon 
that  fact  being  brought  to  its  knowledge  will 
not  proceed  to  formal  ju'dgment,  but  will  dis- 
miss the  appeal.  Territory  v.  Dame  [X.  M.] 
85  P.  473.  Will  not  dismiss  a  case  for  ces- 
sation of  controversy  unless  it  is  clearly 
and  satisfactorily  shown.  State  v.  Superior 
Court   of   Lincoln   County    [Wash.]    83  P.   726. 

Appeal  disniLssed:  Under  Kirby's  Dig.  § 
1227,  appellee  may  move  for  a  dismissal  on 
the  ground  that  a  judgment  has  been  ren- 
dered since  the  appeal  was  taken  settling  all 
the  rights  contended  for  by  appellant. 
Church  v.  Gallic  [Ark.]  88  S.  W.  979.  A 
judgm.ent  of  ejectment  sustaining  a  deed 
from  appellant  to  appellee  is  a  bar  to  the 
further  prosecution  of  an  appeal  in  an  action 
to  cancel  such  deed.  Id.  An  appeal  from  an 
order  granting  respondent  right  to  use  of 
land  until  final  conclusion  of  litigation  in- 
volving title  to  the  land,  on  coming  up  for 
consideration  after  the  main  litigation  has 
been  finally  concluded.  Mendocino  County  v. 
Peters  [Cal.  App.]  S2  P.  1124.  Where  a  liti- 
gant claiming  to  be  the  de  facto  officer, 
brings  an  action  purely  In  aid  of  or  for  the 
protection  of  his  possession  of  such  office, 
and  pending  an  appeal  from  an  adverse  de- 
cision in  such  action  surrenders  the  posses- 
sion of  such  office  and  institutes  proceedings 
in  the  nature  of  quo  warranto.  Territory  v. 
Dame  [X.  M.]  85  P.  473.  Where  before  the 
hearing  of  an  appeal  from  an  order  refusing 
to    discharge    the    appellant    from    imprison- 
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properl}-  saved  below/-  for  abandonment  *^  or  want  of  prosecution/*  for  substan- 
tial ^^  and  inexcusable  *°  defects  of  proc-edure  in  bringing  up  the  case/^  unless  the 


ment,  the  term  of  appeUee's  imprisonment 
expired.  Ex  parte  Person  [N.  C]  52  S.  E. 
1033.  Neither  the  liability  to  fine  on  judg- 
ment of  ouster  nor  the  effect  of  the  judg- 
ment as  an  estoppel  in  proceedings  to  re- 
cover the  emoluments  of  the  office  will  pre- 
vent quo  warranto  proceedings  from  becom- 
ing moot  on  expiration  of  the  term.  Al- 
bright V.  Territory  of  New  Mexico,  20O  N.  S 
9,  50  Law.  Ed.  - — .  Where  a  city  passed  an 
ordinance  to  repay  pro  rata  an  excess  assess- 
ment pending  an  appeal  from  a  judgment  de- 
nying a  writ  of  mandamus  to  compel  the  city 
to  repay  to  plaintiff  his  pro  rata  share  of 
an  assessment  over  the  actual  cost  of  the  im- 
provement. Miller  v.  Seattle  [Wash.]  84  P. 
583.  Writ  of  error  from  a  judgment  revok- 
ing a  perrnit  to  a  foreign  corporation  to  do 
business  in  the  state  becomes  moot  when  the 
permit  expires  by  its  terms.  Security  Mut. 
Life  Ins.  Co.  v.  Prewitt,  200  U.  S.  446,  50  Law, 

Ed. .     On  proper  sho^ang  that  the  subect- 

matter  has  been  settled.  In  re  Tucker  [Cal. 
App  ]  S3  P.  814.  An  appeal  from  an  order 
granting  a  new  trial,  where  pending  the 
appeal  the  new^  trial  comes  on  for  hearing 
and  appellant  dismisses  his  ow^n  action. 
Stein  V.  Kesselgrub,  45  Misc.  652,  91  N.  T.  S. 
64. 

Where  jtidgrnit^nt  appealed  from  is  vacated. 
Ft.  Collins  Development  R.  Co.  v.  Hoyt 
[Colo.]  84  P.  69.  Where  on  appeal  the  order 
granting  a  new  trial  is  affirmed,  thereby  va- 
cating the  judgment.  Donnelly  v.  Gray 
Bros.  [Cal.  App.]  84  P.  451.  Appeal  from  dis- 
missal of  complaint  praying  for  an  injunc- 
tion, if  to  grant  the  injunction  has  become 
a  useless  ceremony.  Hubbell  v.  Armijo  [N. 
M.]  85  P.  477.  An  appeal  from  an  order  dis- 
missing a  suit  to  restrain  the  clerk  to  put 
certain  names  on  the  election  ballot,  where 
the  names  have  in  the  meanwhile  been  put 
on  the  ballot  and  an  election  held.  Finley 
V.  Smith  [Ky.]  89  S.  W.  547.  Appeal  from 
order  enjoining  officer  from  printing  defend- 
ant's name  on  ballot  until  he  designated  his 
partj-,  where  election  w-as  over.  Lamoreux 
v.  Williams,  125  Wis.  543,  104  N.  W.  813.  An 
appeal  from  an  order  refusing  a  writ  of 
Diandamns  where  mandamus  would  now  be 
useless.  State  v.  Clem  [Ala.]  39  So.  214. 
Appeal  from  a  judgment  denying  appellant 
a  writ  of  mandamus  to  restore  him  to  office, 
where  it  appears  that  he  has  been  legally  re- 
moved pending  the  appeal.  State  v.  Lyons 
[Ala.]    39  So.   214. 

Ai'.peal  not  di»!iniissed:  Although  time  set 
by  a  board  of  commissioners  for  the  holding 
of  a  special  election  has  passed,  an  appeal 
from  said  decision  will  not  be  dismissed  be- 
cause question  has  become  moot  where  the 
commissioners  would  have  to  set  another 
day  for  election.  Good  v.  Burk  [Ind.]  77 
N.  E.  1080.  The  fact  that  since  decree  for 
defendant  in  a  suit  to  compel  performance 
of  a  contract  to  purchase  real  estate  com- 
plainant has  so  altered  the  condition  of  the 
real  estate  as  to  make  enforcement  of  the 
contract  impossible  is  no  ground  for  dismiss- 
ing complainant's  appeal.  Moore  v.  Galupo 
[N.  J.  Err.  &  App.]  62  A.  699.  The  proper 
practice  is  to  present  that  fact  by  bill  of  re- 
view in  case  of  reversal.  Id.  The  consti- 
tutionality of  a  law  relating  to  the  striking 
of    an    elector's    name    from    the    registration 


list  will  be  considered  though  the  question 
has  become  academic  by  lapse  of  time  as  far 
as  the  party  litigating  is  concerned.  In  re 
Morgan,  99  N.  Y.  S.  775.  The  fact  that, 
after  entering  a  decree  on  the  merits  dis- 
missing a  bill,  other  suits  in  the  same  court 
between  the  same  parties  and  involving  the 
same  matters  were  dismissed  on  the  ground 
that  the  issues  were  determined  in  the  prior 
suit,  and  that  no  appeals  were  taken  in  the 
latter  suits,  does  not  prevent  a  review  of  the 
first  decree  on  the  merits  by  the  appellate 
court.  Copper  River  Min.  Co.  v.  McClellan 
[C.  C.  A.]   138  F.  333. 

42.  See  Saving  Questions  for  Re%new,  6  C. 
L.  1385.  Failure  to  take  any  exception  to 
the  order  of  the  trial  court  overruling  a  mo- 
tion for  a  new  trial  is  ground  for  dismissal. 
City  of  Enid   v.  Wigger   [Okl.]    85   P.   697. 

43.  On  showing  by  certificate  of  appel- 
lant's abandonment  of  appeal.  Morgan  v. 
Morgan,  25  App.  D.  C.  389.  In  South  Caro- 
lina the  trial  court  may  adjudge  the  appeal 
abandoned  as  not  having  been  perfected. 
Where  the  circuit  court  overruled  a  motion 
for  a  continuance  on  account  of  an  alleged 
pending  appeal  to  the  supreme  court,  it  vir- 
tually dismissed  the  appeal.  Uzzell  v.  Horn, 
71  S.  C.  426,  51  S.  E.  253.  Where  appellant 
sues  out  a  writ  of  error  before  the  expira- 
tion of  the  period  for  filing  a  transcript  the 
appeal  is  abandoned.  Wanderlohr  v.  Gray- 
son County  Nat.  Bank  [Tex.  Civ.  App.]  90  S. 
W^.  180. 

44.  The  Supreme  Court  has  inherent 
power  to  dismiss  an  appeal  where  appellant 
has  practically  abandoned  all  proceedings 
for  1  1-2  years  looking  to  preparation  of  a 
record  essential  to  a  hearing  thereon. 
Moultrie  v.  Tarpio,  147  Cal.  376,  81  P.  1112. 
An  appeal  will  not  be  dismissed  for  want  of 
prosecution  v/here  it  appears  that  the  de- 
lays were  due  to  the  fact  that  the  records 
were  destroyed  and  had  to  be  replaced,  spe- 
cially Tvhere  appellee  was  not  prejudiced. 
Healey  v.  Healey  [Ark.]  90  S.  W.  845.  The 
laTv  court  has  no  authority  to  remand  a  case 
for  a  new  trial  at  law  or  to  entertain  an 
appeal  in  equity  where  by  reason  of  the 
death  of  the  official  court  stenographer  the 
party  seeking  review^  is  unable  to  procure 
a  report  of  the  evidence,  and  the  motion  for 
a  new  trial  must  be  overruled  or  the  appeal 
dismissed  for  •want  of  prosecution.  Morin  v. 
Claflin   [Me.]   61  A.   782. 

45.  Should  not  dismiss  for  technical  rea- 
sons unless  imperative  under  requirements 
of  the  statute.  State  v.  White  [^''ash.]  82 
P.  907.  The  fact  that  through  clerical  er- 
ror the  title  of  parties  appears  in  the  ap- 
pellate court  the  same  as  in  the  original  ju- 
risdiction is  not  ground  for  dismissal. 
Hackfeld  &  Co.  v.  U.  S.   [C.  C.  A.]   141  F.  9. 

46.  The  fact  that  an  order  for  a  new  trial 
is  granted  from  which  an  appeal  has  been 
prosecuted,  will  not  excuse  failure  to  file  a 
transcript  and  prosecute  an  appeal  from  an 
adverse  judgment.  Puckhaber  v.  Henry,  147 
Cal.  424.  81  P.  1105.  Where  it  appears  that 
the  clerk  did  not  have  time  to  transcribe  and 
forward  the  record,  and  it  does  not  appear 
that  the  plaintiff  in  error  is  chargeable  with 
delay  in  transcribing  and  forwarding  the 
record,  a  motion  to  dismiss  on  account  of 
such    delay    will    be    overruled.     Fricker    v. 
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Americus  Mfg.  &  Imp.  Co.  [Ga.]  52  S.  E.  65. 
Where  the  trial  judg-e  fails  to  settle  case  in 
time  to  have  the  case  docketed  at  the  proper 
term,  such  failure  will  not  excuse  the  ap- 
pellant from  docketing:  his  case,  and  asking 
for  a  writ  of  certiorari  to  perfect  the  tran- 
script. State  V.  Telfair,  139  N.  C.  555,  51  S. 
E.  911.  Although  sickness  might  excuse  de- 
lay in  filing  briefs,  press  of  business  will 
not.  First  Nat.  Bank  v.  Smith  [Okl.]  83  P. 
1119.  The  fact  that  printers  failed  to  print 
the  brief  within  the  time  and  counsel  over- 
looked time  within  wiiich  to  file  said  brief 
■will  not  excuse  several  months  delay.  Car- 
ter V.  Wakeman  [Or.]  82  P.  858.  A  motion 
to  dismiss  for  failure  to  file  transcript  will 
be  denied  if  it  is  shown  that  a  transcript 
of  the  reporter's  notes  could  not  be  obtained, 
and  the  judge  granted  extension  of  the  right 
to  settle  the  bill  of  exceptions.  Butter  v. 
Lamson,  29  Utah,  439,  82   P.  473. 

47.  Prematurity:  No  final  judgment.  Hen- 
derson v.  State,  123  Ga.  465,  51  S.  E.  385; 
Chicago  Portrait  Co.  v.  Chicago  Crayon  Co., 
217  111.  200,  75  N.  E.  473.  Appeal  from  order 
of  re-reference.  Southern  Chemical  Co.  v. 
Lackey  [N.  C]  52  S.  E.  272.  Interlocutory 
order  in  separate  maintenance  suit.  Beatty 
V.  Beatty  [Va.]  53  S.  E.  2.  The  court  would 
be  justified  in  dismissing  where  the  clerk's 
certificate  did  not  mention  the  rendition  or 
entry  of  a  final  judgment.  Duncan  v.  State 
[Neb.]  106  N.  W.  1014.  Where  appellant's 
abstract  fails  to  show  any  final  judgment. 
Goodykoontz  v.  Imes  [Colo.]  85  P.  839.  Ap- 
peal from  a  decree  dismissing  a  subordina'te 
branch  of  a  controversy  without  passing 
upon  the  chief  issues.  Memphis  Keeley  In- 
stitute v.  Keeley  Co.  [C.  C.  A.]  144  F.  628. 
An  appeal  dismissed  because  the  decree  was 
not  final  does  not  authorize  appellate  court 
to  pass  upon  merits  of  the  decree  or  reasons 
on  which  it  is  based.  Id.  An  appeal  from 
an  order  sustaining  a  demurrer  on  the 
ground  that  the  mortgagor  who  had  as- 
signed his  equity  of  redemption  ^vas  not 
made  a  party  to  foreclosure  proceedings,  dis- 
missed. Tlie  plaintiff  should  either  have 
declined  to  bring  in  the  additional  party  and 
allowed  the  action  to  be  dismissed  or  should 
have  noted  an  exception  and  brought  the  in- 
terlocutory order  up  for  review  on  appeal 
from  the  final  judgment.  Bernard  v.  Shem- 
well,  139  N.  C.  446,  52  S.  E.  64. 

Failure  to  appeal  in  tiuie:  Under  Code 
Civ.  Proc.  §  939,  subd.  1,  an  appeal  taken 
more  than  6  months  after  entry  of  judgment. 
Robinson  v.  Eberhart  [Cal.]  S3  P.  452;  Mat- 
thai  V.  Kennedy  [Cal.]  84  P.  37;  Brownlee  v. 
Reiner,  147  Cal.  641,  82  P.  324;  Calkins  v. 
Howard  [Cal.  App.]  83  P.  280.  An  appeal 
not  perfected  within  1  year  from  rendition 
of  judgment.  Cox  v.  Odell  [Cal.  App.]  82  P. 
1086.  Appeal  from  order  denying  motion  for 
new  trial  not  taken  within  60  days  after 
entry  of  order.  Code  Civ.  Proc.  §  939,  subd. 
3.  Walbridge  v.  Cousins  [Cal.  App.]  83  P. 
462.  A  petition,  transferring  a  cause  from 
the  court  of  appeals  to  the  supreme  court, 
inadvertently  filed  by  the  clerk,  more  than 
10  days  after  judgment  in  court  of  appeals 
became  final,  will  be  stricken  from  the  files. 
Hewlett  v.  Beede  [Cal.]  83  P.  1089.  A  prayer 
for  appeal  under  Civ.  Code,  §  388,  not  made 
within  5  days  after  judgment  or  decree  is 
rendered.  Roseberry  v.  Valley  Bldg.  &  Loan 
Ass'n  [Colo.]  83  P.  637.  Appeal  from  a  judg- 
ment not  taken  within  a  year.  Twaddle  v. 
Winters  [Nev.]  85  P.  280.  An  appeal  not 
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taken  within  six  months  after  entry  of  or- 
der or  judgment.  Anderson  v.  H.  Halthusea 
Mercantile  Co.  [Utah]  83  P.  560.  A  judg- 
ment of  dismissal  is  a  final  judgment  com- 
ing within  Laws  1903,  p.  74,  c.  59,  §  4, 
requiring  an  appeal  in  tax  foreclosure  pro- 
ceedings to  be  taken  ■within  30  days  after 
the  rendition  of  judgment  and  an  appeal 
made  thereafter  -will  be  dismissed.  Harris 
V.  Levy,  39  ^Wash.  158,  81  P.  550.  The  rule 
requiring  writs  of  error  and  citations  to  be 
made  returnable  within  30  days  from  sign- 
ing of  citation  is  directory  and  not  jurisdic- 
tional, and  its  violation  will  rarely  result 
in  dismissal  ■where  appellee  has  appeared 
and  no  injury  has  resulted.  Love  v.  Busch 
[C.  C.  A.]   142  P.  429. 

Defect  of  parties:  Hodnett  v.  Douglas 
[Ga.]  5  3  S.  E.  687;  Scott  v.  Great  ^^'estern 
Coal  &  Coke  Co..  220  111.  42,  77  N.  E.  122; 
Wuerzburger  v.  Wuerzburger  [111.]  77  N.  E. 
419;  Helberg  v.  Dovenmuehle  [Ind.  App.]  76 
N.  E.  1020.  T\"here  stranger  to  record  ap- 
pealed and  by  erroneous  amendments  it  was 
sought  to  make  appeal  stand  in  party's 
name.  Head  v.  Marietta  Guano  Co.  [Ga.]  53 
S.  E.  676.  Where  the  party  assigning  errors 
does  not  appear  as  one  of  the  parties  to  the 
cause  as  shown  by  the  transcript,  the  court 
may  dismiss  proceedings  in  error  upon  its 
own  motion.  People  v.  Sterne,  119  111.  App. 
466.  Where  all  parties  to  a  judgment  are 
made  parties  to  a  petition  for  a  writ  of  er- 
ror and  citation  was  prayed  for  against  all, 
the  writ  will  be  dismissed  if  service  is  not 
made  on  all,  though  judgment  is  severaL 
Aspley  V.  Alcott  [Tex.  Civ.  App.]  90  S.  W. 
885.  A  cause  which  must  be  dismissed  for 
failure  of  necessary  parties  as  an  appeal 
must  also  be  dismissed  as  a  writ  of  error 
under  Mill's  Ann.  Code,  §  388a.  Tanquary  v, 
Howard  [Colo.]  83  P.  647.  T\'here  by  an  affi- 
davit of  nonresidence  it  appears  that  the 
plaintiffs  in  error  have  made  an  effort  to 
bring  their  co-plaintiffs  before  the  appellate 
court,  the  writ  will  not  be  dismissed  for 
want  of  a  summons  and  severance.  Bellin- 
ger V.  Barnes  [111.]  77  N.  E.  421.  Appellate 
court  will  of  its  own  motion  dismiss  a  pre- 
tended appeal  from  an  order  denying  a  new- 
trial  where  such  order  Indicates  that  de- 
fendants joined  in  the  motion,  while  the  no- 
tice indicates  that  only  one  of  the  defend- 
ants made  such  motion,  and  there  is  nothing 
to  indicate  which  defendant  did  so.  Ander- 
son V.  Northern  Pac.  R.  Co.  [Mont.]  85  P. 
884. 

Xotice  of  appeal:  Under  the  statute  pro- 
viding that  no  appeal  shall  be  dismissed  for 
any  defect  in  the  notice  or  service  thereof, 
provided  appellant  shall  perfect  it  forth- 
with, failure  to  file  proof  of  service  in  time 
when  service  was  in  time  is  not  ground  for 
dismissal.  Reynolds  v.  Reynolds  [Wash.]  84 
P.  579.  Where  modification  of  decree  will  not 
injuriously  affect  a  defendant  not  served 
with  notice,  motion  to  dismiss  for  failure 
to  serve  such  notice  will  be  denied.  South 
Side  Imp.  Co.  v.  Burson,  147  Cal.  401,  81  P. 
1107.  Failure  to  serve  all  defendants  is 
available  only  to  those  not  served.  Frost  v. 
Alturas  Water  Co.  [Idaho]  81  P.  996.  Where 
the  motion  for  dismissal  fails  to  specify 
which  defendants  were  not  served  or  that 
all  the  defendants  were  served  by  process 
and  brought  into  the  trial  court,  it  will  not 
justify  dismissal.  Id.  Where  no  change  In 
a  decree  less  favorable  to  defendants  was 
possible   the  failure  of  appealing  defendant* 
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to  serve  a  notice  of  appeal  upon  their  co- 
defendants  was  no  ground  for  dismissal. 
Dillavou  V.  Dillavou  [Iowa]  104  N.  W.  432. 
Where  plaintil?  dismisses  action  as  to  one 
of  the  defendants  prior  to  or  during  trial 
it  is  not  necessary  to  serve  notice  of  appeal 
and  statement  of  facts  on  such  defendant. 
hence  no  ground  for  striking  statement  of 
facts  or  dismissing  appeal.  Sheehan  v.  Bai- 
ley Bldg.  Co.  [Wash.]  85  P.  44.  Although 
Ballinger's  Ann.  Codes  and  St.  §  6-503,  pro- 
vide that  a  notice  of  appeal  must  first  be 
served  and  then  filed  with  proof  of  service, 
the  supreme  court  has  jurisdiction  if  notice 
is  filed  first,  served  the  same  day  and  proof 
of  service  acknowledged,  especially  under 
Sess.  Laws  1899,  p.  79.  c.  49,  providing  that 
an  appeal  shall  not  be  dismissed  for  a  mere 
technical  irregularity.  Lawler  Land  Co.  v. 
Steel  [Wash.]  S3  P.  896.  A  motion  to  dis- 
miss for  failure  to  serve  citation  on  certain 
parties  defendant  will  not  be  granted  where 
it  does  not  appear  from  the  record  that  the 
omitted  parties  have  any  interest  in  the  de- 
cree appealed  from.  TuU  v.  Nash  [C.  C.  A.]  ] 
141  F.   557. 

Bonds.      Failure      to      give,      and      fiefects 
tljerein:     In    re    Wells    [Cal.]     84    P.    37.      An! 
appeal  is  ineffectual  unless   within   five   days  j 
after    service   of   notice    of   appeal   a   bond    is  i 
filed.     Bauer's     Law     &     Collection     Co.     v. 
Standley    [Cal.    App.]    84    P.    214.     Failure    to  | 
file  appeal  bond  in  proper  time.     Plill  v.  Chi- 
cago,   218    111.    178,    75    N.    E.    766.     Failure   to 
give    appeal    bond    as    required    by    Rev.    St. 
1895,  arts.  1400-1402,  1408,  is  ground  for  dis- 
missal   even    after    decision    has    been    ren- 
,dered  in  both  court  of  civil  appeals  and   su- 
preme court.     Logan  v.   Gay    [Tex.]    92   S.  W. 
255.     For    failure    to    comply    with    condition 
in  grant  of  a  joint   appeal  that  parties   give 
bond.     Not  complied  with  where  all   did   not 
join  in  its  execution.     Singmaster  v.   Ameri- 
can  Percheron  Horse  Breeders'   &  Importers' 
Ass'n,   116   111.  App.    245. 

Held  not  to  be  gri'otind  for  disniiKsal: 
Failure  to  file  a  supersedeas  bond;  Nixon  v. 
Boling  [Ala.]  40  So.  210.  Fact  that  the  bond 
was  approved  by  the  clerk  and  not  by  the 
court  where  appellant  filed  cross  motion  for 
leave  to  substitute  a  new  bond.  Mertz  v. 
Mehlhop,  117  111.  App.  77.  Mere  failure  of  a 
bond  to  use  the  exact  words  of  the  statute 
thougn  covering  all  its  provisions  in  fact. 
Ahrens  v.  Seattle,  39  Wash.  168,  81  P.  558. 
Because  a  bond  contains  language  making  it 
in  form  a  supersedeas  bond  though  in 
amount  and  purpose  only  an  appeal  bond. 
State  v.  White  [Wash.]  82  P.  907.  Fact  that 
tlie  names  of  two  sureties  were  erased  from 
a  bond  where  it  appears  that  it  was  done 
with  the  consent  of  the  3d  surety  who  is 
still  liable  on  the  bond.  First  Nat.  Bank  v. 
Coles   [Wash.]   82  P.  892. 

Delay  in  settling:  ease:  Allowing  15  days 
to  elapse  after  judgment  without  having 
tlie  case  agreed  upon  or  settled  and  without 
obtaining  an  extension  of  time  therefor  ter- 
minates the  right  to  appeal.  Franz-Milton 
Co.  V.  Hall  [N.  J.  Law]  62  A.  269.  That  the 
judge  at  appellants'  request  put  his  findings 
in  writing  could  not  be  deemed  an  implied 
extension.  Id.  An  appeal  will  not  be  dis- 
missed merely  for  delay  in  serving  notice  to 
settle  the  statement  of  facts,  an  intention 
to   prosecute   appeal   appearing   from   prompt 


taking   of   all    other   necessary    steps.     Flod- 
ing  V.  Denholm   [Wash.]   82   P.   738. 

Delay  in  doclteting:  Failure  to  docket  an 
appeal  from  the  superior  court  seven  days 
before  tlie  call  of  tlie  district,  as  required 
by  superior  court  rule  No.  5,  28  S.  E.  v.,  is 
not  ground  for  dismissal  where  the  appeal 
is  docketed  at  the  next  term  of  the  supreme 
court  after  the  trial  in  the  superior  coviit. 
and  the  appellee  does  not  move  for  a  dis- 
missal until  after  the  case  has  been  dock- 
eted. Craddock  v.  Barnes  [N.  C]  53  S.  E. 
239.  That  the  case  on  appeal  was  not  set- 
tled by  the  judge  until  too  late  to  docket 
the  case  at  the  proper  term  is  no  excuse  for 
failure  to  so  docket  it,  it  being  appellant's 
duty  to  docket  the  record  proper  and  ask  for 
a  writ  of  certiorari  to  perfect  the  transcript, 
and  hence  sucli  appeal  will  be  dismissed  un- 
der rule  16  (39  S.  E.  vi).  State  v.  Telfair, 
139  N.  C.  555,  51   S.  E.  911. 

48.  See  post,  §  11  H. 

49.  Abstraet:  Where  the  appeal  is  prose- 
cuted on  a  short  form  transcript,  and  ap- 
pellant fails  to  file  his  abstract,  as  required 
by  Rev.  St.  1899,  §  813,  and  court  rule  15  (67 
S.  W.  vi).  McDonald  Bros.  v.  Adams  Ex- 
press Co.    [Mo.  App.]   91  S.  W.  444. 

Bill  of  exceptions:  Whenever  it  appears 
that  the  clerk  of  a  trial  court  has  failed  to 
transmit  to  the  supreme  court,  within  the 
-time  prescribed  by  law,  a  bill  of  exceptions 
and  transcript,  and  that  an  attorney  for  the 
plaintiff  in  erfor  "has  been  the  cause  of  the 
delay  ...  by  consent,  direction,  or  pro- 
curement of  any  kind,"  the  writ  of  error 
will  be  dismissed.  Civ.  Code  1895,  §§  5571, 
5572.  Budden  v.  Brooks,  123  Ga.  882,  51  S. 
E.  727.  Delay  in  filing  bill  of  exceptions  is 
not  ground  for  dismissal  where  it  is  caused 
by  the  absence  of  the  trial  ju'lge  and  the 
plaintiff  in  error  is  without  fault.  This  rule 
applies  to  cases  under  Code  1895,  §  5543, 
relating  to  the  so-called  "fast"  bill  of  ex- 
ceptions, such  as  those  excepting  to  the 
granting  or  refusal  of  interlocutory  injunc- 
tion, as  well  as  to  ordinary  bills.  Railroad 
Commission  of  Ga.  v.  Palmer  Hardware  Co. 
[Ga.]  53  S.  E.  193,  overruling  Jackson  v. 
State,  93  Ga.  216,  18  S.  E.  558,  and  Gibson 
V.  Thornton,  99  Ga.  647,  26  S.  E.  78,  and 
dist'g  Markhan  v.  Huff,  72  Ga.  106. 

Transeript:  Failure  to  file  transcript 
within  time  limited  by  rules  of  the  court 
without  good  excuse.  Bell  v.  Staacke  [Cal.] 
83  P.  245.  Failure  to  file  transcript  with  the 
clerk  of  the  appellate  court  within  the  time 
provided  by  the  rules,  where  it  does  not  ap- 
pear that  an  extension  of  time  has  been 
granted.  California  Consol.  Min.  Co.  v.  Man- 
ley  [Idaho]  85  P.  919.  Failure  to  certify 
and  file  evidence  within  the  6  m.onths  in 
equity  case.  McClelland  v.  Cedar  Rapids 
[Iowa]  107  N.  W.  428.  Where  a  transcript 
of  the  U.  S.  Commissioner  is  not  filed  on  or 
before  the  first  day  of  the  term  of  the  cir- 
cuit court  next  after  the  appeal  the  appel- 
lee may  have  the  case  dismissed  under 
Mansf.  Dig.  §  4152  (Ind.  T.  Ann.  St.  1899, 
§  2832)  though  the  case  is  not  triable  at 
that  term.  Oppenheim  v.  Richardson  &  Co. 
[Ind.  T.]  90  S.  W.  480.  Failure  to  file  the 
transcript  in  time.  Mix  v.  Campbell  [La.] 
38  So.  877;  Mix  v.  Hawkins  [La.]  38  So.  877. 
Failure  to  file  transcript  of  record  within 
30    days    after    perfecting   of    appeal.     Butler 
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V.  Liamson,  29  Utah,  439,  82  P.  473.  "UHiere 
a  transcript  of  the  record  is  flleJ  within  60 
days  from  the  signing-,  of  the  citation  and 
within  the  time  specified  tlierein  but  after 
the  return  day  of  the  writ  of  error,  and  the 
failure  to  file  it  before  tliat  return  day  lias 
not  continiied  the  hearing-  of  the  case  over 
any  term  of  the  court,  and  no  motion  to  dis- 
miss the  writ  is  made  until  expense  of  print- 
ing the  transcript  has  been  incurred,  the 
writ  will  not  be  dismissed.  Incorporated 
Town  of  Oilman  v.  Fernald  [C.  C.  A.]  141 
F.  940.  Upon  a  motion  to  dismiss,  the  fail- 
ure to  file  the  record  in  time  may  be  met  by 
imposition  of  terms  the  record  being-  fi.led 
at  the  time  of  the  motion.  Bliss  v.  Rosen- 
krans,  125  Wis.  532,   104  N.  W.  74G. 

50.  For  failure  to  comply  with  rules  re- 
quiring- proper  paging-,  iujlexing.  sirrange- 
nt«nt,  etc.,  of  the  record.  Hannan  Bros.  v. 
Waltenspiel,  29  Utah,  466,  82  P.  859.  In 
discretion  of  court  for  failure  on  part  of 
appellant  to  arrange  papers  properly  with 
proper  nuinbering-  within  a  specified  time 
either  on  motion  of  court  or  respondent. 
Harden  v.  Card  [Wyo.]  85  P.  246.  Where 
record  fails  to  show  that  judgment  was  ren- 
dered in  the  case  the  appel!a,te  court  has  no 
iurisdiction.  State  v.  Salyers  [Iowa]  106  N. 
"W.   516. 

Defects  in  alt.stract:  Although  an  appeal 
i-night  be  summarily  dismissed  for  failure  to 
incorporate  in  tlie  abstract  of  the  record  a 
copy  of  or  reference  to  the  decree,  and  the 
special  findings  of  the  jury  as  confirmed  by 
the  court,  nevertheless  the  court  may  con- 
sider an  appeal  on  its  merits  where  the 
questions  involved  are  easily  disposed  of. 
Hurd  V.  Fleck  [Colo.]  82  P.  485.  Motion 
to  dismiss  on  g-round  that  cause  was  en- 
titled in  the  abstract  as  at  law  where  an 
application  for  dower  was  filed  in  probate 
and  -sv-as,  therefore,  at  law,  denied.  Brandes 
V.  Brandes  [Iowa]  105  N.  ^W.  499.  Failure 
of  appellant  to  index  his  abstract,  insert  all 
the  evidence  and  to  give  the  testimony  of 
one  witness  in  narrative  form,  as  required 
by  Sup.  Ct.  Rules  12,  13  (73  S.  W.  vi)  was 
not  ground  for  dismissal  where  there  was 
sufficient  to  consider  the  question  raised  and 
no  confusion  arose  from  the  absence  of  the 
index  because  of  tlie  shortness  of  the  record. 
McMurtry   v.  Fairley    [Mo.]    91  S.  W.    902. 

Defects  in  trauRcript  or  paper  book: 
Where  record  discloses  neither  bill  of  ex- 
ceptions nor  requests  for  finding  of  ulti- 
mate facts,  nor  agreed  statement  of  facts, 
on  appeal  from  a  judgment  dismissing  a  pe- 
tition by  an  intervening  claimant  of  goods 
seized  under  execution.  Neely  v.  Elec.  Con- 
struction &  Supply  Co.  V.  Browning,  25  App. 
D.  C.  84.  Where  the  book  furnished  con- 
tained no  transcript  of  the  proceedings,  no 
pleadings  in  the  court  below  and  no  state- 
ment of  the  case.  Boland  v.  Kaveny  [N.  J. 
Err.  &  App.]  62  A.  552.  Where  only  assign- 
ment of  error  is  erroneous,  finding  of  fact 
and  record  fails  to  bring  up  evidence.  Miles 
V.  Swanson  [Or.]  82  P.  954.  Failure  of  rec- 
ord to  disclose  any  order  or  decree.  Schnei- 
der V.  Metcalf  [Iowa]  106  N.  AV.  270.  Where 
transcript  did  not  contain  any  final  order  or 
judgment.  Modern  Woodmen  of  America  v. 
Plummer  [Neb.]  105  N.  W.  181.  Where  no 
judgment  was  returned  -with  writ.  Flan- 
erty  v.  North  Jersey  St.  R.  Co.  [N.  J.  Err.  & 
App.]  62  A.  425.  Failure  to  index  tran- 
script. McCormick  Harvesting  Macli.  Co.  v. 
Hinchman    [Ind.    App.]    76   N.    E.    327.      Where 


the  docket  entries  were  scattered  haphazard 
over  the  page  of  the  record  without  regard 
to  dates  or  proper  sequence,  showing  tlie 
filing  of  exceptions  before  the  decisions,  etc., 
the  irregularities  vv^ere  destructive  of  all 
confidence  in  the  record  and  required  dis- 
missal. Trescott  v.  Co-operative  Bldg.  Bank, 
212  Pa.  47.  61  A.  478. 

Held  not  gro'ind  for  dismi.s.sal:  Failure  of 
the  register  of  wills  to  certify  the  record  In 
an  appeal  froi-n  his  order  removing  an  ad- 
ministrator and  appointing  another.  The 
papers  -will  be  remanded  for  the  required 
certificates.  Boyd  v.  Cloud  [Del.]  62  A.  294. 
A  statement  of  facts  will  not  be  struck  for 
failure  to  index  when  the  index  is  prepared 
by  the  clerk  of  the  appellate  court.  Smith 
V.  Glenn  [Wash.]  82  P.  605.  Failure  to  in- 
dex case-made  wliere  record  is  paged.  Wil- 
liamson V.  Williamson  [Okl.]  83  P.  718. 
Failure  to  incorporate  evidence  in  the  rec- 
ord when  there  is  nothing  to  sho-vv  that  any 
evidence  was  taken.  Appeal  in  bankruptcy. 
Taft  Co.  v.  Century  Sav.  Bank  C.  C.  A.] 
141  P.  369.  Failure  to  number  pages  of 
record  is  not  a  ground  for  dismissal  in  first 
instance.  Harden  v.  Card  [Wyo.]  85  P.  246. 
Two  appeals  from  two  orders  of  the  reg-istc 
of  wills,  one  removing  an  administrator  an.< 
one  appointing  another  in  his  stead,  will 
not  be  dismissed  for  failure  to  file  separate 
transcripts  'under  Rev.  Codes  1893,  p.  673, 
c.  89,   §   15.      Boyd  v.  Cloud   [Del.]   62  A.  294. 

Bill  of  exeeptioiis;  Where  record  does 
not  disclose  tliat  a  bill  of  exceptions  was 
settled  and  signed  by  the  circuit  judge. 
Davison  v.  Valin  [Mich.]  12  Det.  Leg.  N.  647, 
105  N.  W.  82.  For  failure  to  bring  up  facts 
on  which  court  based  refusal  of  leave  to  sue 
a  receiver.  Whitehouse  v.  Nelson  Dry  Goods 
Co.  [Wash.]  82  P.  161.  Where  it  appears 
titat  the  bin  of  exceptions  Tvas  not  served. 
Anderson  v.  Albany  &  N.  R.  Co.,  123  Ga.  318, 
51  S.  E.  342. 

Held  not  grroiind  for  dismissal:  Because 
the  certificate  to  the  bill  of  exceptions  is 
dated  prior  to  the  rendition,  where  tlie  bill 
itself  recites  that  it  was  tendered  after  the 
rendition  of  the  judgment,  such  mistake  in 
tlie  date  certified  being  palpably  a  typo- 
graphical error.  Clegg  Lumber  Co.  v.  At- 
lantic &  B.  R.  Co.,  123  Ga.  603,  51  S.  B.  575. 
A  bill  of  exceptions  which  sets  forth  a  gen- 
eral complaint  to  the  granting  of  an  in- 
junction will  not  be  dismissed  on  the  ground 
that  it  does  not  contain  a  legallj^  sufficient 
assignment  of  error,  if  it  be  practicable  for 
the  supreme  court,  looking  to  both  tlie  bill 
of  exceptions  and  the  transcript  of  tlie  rec- 
ord to  ascertain  -what  questions  were  passe  1 
on  by  the  trial  judge,  and  what  rulings  the 
plaintiff  in  error  seeks  to  have  reviewed. 
Anderson  v.  Newton,  123  Ga.  512.  51  S.  E. 
508.  While  the  practice  of  bringing  excep- 
tions to  an  auditor's  report  to  the  supreme 
court  in  a  bill  of  exceptions,  instead  of 
specifying  them  as  part  of  the  record  to  be 
transmitted  by  the  clerk  of  the  court  below, 
may  be  open  to  objection,  the  writ  of  error 
v>'ili  not  be  dismissed  on  this  accout.  Phillips 
V.  Collinsville  Granite  Co.,  123  Ga.  830,  51  S. 
B.  666.  For  absence  of  secondary  record, 
where  the  absence  or  presence  of  error  is 
apparent  from  the  record  proper.  King  v. 
Burden  [Mich.]  12  Det.  Leg.  N.  776,  105  N. 
\V.  1120.  For  want  of  a  bill  of  exceptions 
where  such  bill  is  not  necessary  to  the  de- 
termination of  the  question  involved.  Ques- 
tion    of    law     presented     by    the    transcript. 
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for  failure  to  file  and  serve  a  iDroper  brief"  within  the  time  prescribed.^^  Pro 
forma  affirmance  is  sometimes  ordered  instead  on  the  same  grounds.^*  The  ap- 
peal will  not  be  dismissed  because  the  record  contains  some  matters  not  authorized 


Johnson  v.  Emerick  [Neb.]  104  N.  W.  169. 
For  failure  to  serve  and  settle  a  bill  of  ex- 
ceptions the  proper  remedy  being  a  motion 
to  strike  the  bill  from  the  record.  Schlach- 
'ter  V.  St.  Bernard's  Roman  Catholic  Church 
[S.  D.]    105  N.  W.  279. 

Failure  to  brief  eVidence  is  not  ground 
for  dismissal  of  writ  of  error.  McGregror  v. 
Third  Nat.  Bank  [Ga.]  53  S.  E.  93.  Case 
will  be  retained  for  a  consideration  of  such 
questions  as  do  not  depend  upon  the  evidence 
for  determination.  Roberts  v.  Heinsohn,  123 
Ga.  6S5,  51  S.  E.  589. 

Failure  to  bring  np  exhibits:  Whether 
failure  to  taring  up  exhibits  introduced  in 
evidence  below  and  made  a  part  of  the  bill 
of  exceptions  is  sufficient  ground  for  dis- 
missal depends  on  the  circumstances  of  each 
case.  Dalton  v.  Moore  [C.  Q.  A.]  141  F.  311. 
Such  failure  in  absence  of  waiver  by  oppos- 
ing counsel  is  ground  for  «ensure  even 
though  court  does  not  deem  them  necessary 
to  determine  the  questions  of  law  involved. 
Id.  A  writ  of  error  brought  by  a  garnishee 
to  review  a  final  judgment  against  him  ren- 
dered in  advance  of  a  trial  of  the  statutor5' 
issue  will  not  be  dismissed  because  certain 
exhibits  referred  to  by  him  in  his  oral  ex- 
amination are  not  in  the  record.  King  v. 
Burden  [Mich.]  12  Det.  Leg.  N.  776,  105  N. 
W.    1120. 

51.  Where  the  only  attempt  to  assign  er- 
ror upon  a  final  judgment  is  ineffective,  and 
every  other  assignment  of  error  is  in  the 
form  of  a  direct  exception  to  a  ruling  made 
pendente  lite.  Montgomery  v.  Reynolds 
[Ga.]  53  S.  E.  512.  For  failure  to  assign  er- 
rors. Schaeffer  v.  Burnett,  217  111.  84,  75  N. 
E.  440.  Where  assignment  is  defective  in 
substance.  Spitzer  v.  Wright  [Ind.  App.]  76 
N.  E.  261.  Where  the  appellant  fails  to  take 
advantage  of  a  notice  from  the  appellee 
that  there  is  no  assignment  of  errors  in  the 
record,  which  may  be  done  upon  motion 
asking  leave  to  make  the  necessary  assign- 
ments, during  the  term  and  before  the  case 
is  taken  up  for  consideration.  McCormick 
V.  Chicago,  etc.,  R.  Co.,  219  111.  593,  76  N.  E. 
833.  Failure  to  assign  error  upon  the  tran- 
script of  the  appellate  court  is  ground  for 
dismissing  an  appeal  to  the  supreme  court. 
Kominski  v.  People,  219  111.  595,  76  N.  E. 
717.  If  assignments  do  not  contain  the 
names  of  all  the  parties.  Kemp  v.  Prather 
[Ind.  App.]  75  N.  E.  673.  Will  be  dismissed 
on  the  court's  own  motion  where  the  as- 
signment is  so  defective  that  it  presents  no 
questions  for  review  upon  the  merits. 
Hayes  v.  Locus  [Ind.  App.]  76  N.  E.  649. 
For  failure  to  comply  with  rules  as  to  alle- 
gations of  error  being  specific,  and  with 
rules  requiring  instructions  objected  to  to 
be  set  out  in  full,  where  no  injustice  will 
result.  White  v.  Deming  [Kan.]  83  P.  830. 
An  appeal  from  a  decree  refusing  to  grant 
letters  testamentary  will  be  dismissed,  when 
it  does  not  appear  that  the  will  has  been 
allowed  and  admitted  to  probate.  In  re 
Gurdy  [Me.]  63  A.  322.  Appeal  quashed 
where  there  was  no  assignment  of  errors  or 
paper  book  and  a  motion  by  appellant  to  re- 
mit the  appeal  to  the  superior  court  was 
not   made  until  after    8   months   from  taking 


the  appeal.  McFadden  v.  McFadden  [Pa.]  61 
A.  75. 

Held     not     to     be     ground     for     dismissal: 

That  assignments  of  error  are  not  scientific- 
ally drawn.  Jones  v.  McCrary,  123  Ga.  282, 
51   S.  E.   349. 

52.  Unexcused  failure  to  file.  Aldridge 
V.  Board  of  Education  [Okl.]  82  P.  827. 
Where  there  Is  no  brief  or  argument  for 
either  party.  Honaker  v.  Fitzgerald  [Iowa] 
106  N.  W.  649.  Violation  of  Rule  26,  requir- 
ing a  statement  of  the  question  not  to  ex- 
ceed a  half  page,  is  ground  for  quashing  an 
appeal.  Creachen  v.  Bromley  Bros.  Carpet 
Co.  [Pa.]  63  A.  195.  Under  provisions  of 
Rule  6,  par.  3,  brief  of  appellant,  in  a  case 
to  which  any  county  is  a  par^y  not  ad- 
versely to  the  state,  should  be  served  on  the 
attorney  general.  Rev.  St.  1SS7,  §  250,  subd. 
1,  amended  by  Laws  1901,  p.  163,  and  failure 
so  to  serve  is  ground  for  dismissal.  Corker 
v.  Elmore  County  [Idaho]  84  P.  508.  Motion 
to  dismiss  for  failure  to  comply  with  the 
rules  of  the  court  in  the  preparation  of  the 
brief  will  be  denied  where  appellant's  omis- 
sions are  supplied  by  appellee.  State  v.  Ter- 
heide  [Ind.]  78  N.  E.  195.  Improper  re- 
marks concerning  trial  judge  does  not  nec- 
essarily result  in  dismissal.  Colorado  &  S. 
R.  Co.  v.  Davis  [Colo.]   83  P.  777. 

53.  Failure  to  file  briefs  within  30  days 
after  trascript  is  filed  (as  required  by  Rules 
2  and  5)  nor  until  after  notice  of  motion  to 
dismiss  has  been  given.  Santa  Rosa  Bank 
v.  Striening  [Cal.  App.]  82  P.  551.  Failure 
to  file  within  the  time  agreed  upon  by  coun- 
sel. Missouri,  etc.,  R.  Co.  v.  Kidd  [Ind.  T.] 
88  S.  W.  308.  Where  the  only  excuse  offered 
for  failure  to  file  brief  on  time  is  that  the 
printer  did  not  get  it  printed  in  time,  but 
there  is  no  showing  as  to  when  it  was  put 
in  hands  of  the  printer,  it  is  insufficient  to 
preclude  a  dismissal.  Hammer  v.  Crawford 
[Mo.  App.]  91  S.  W.  57.  Failure  to  file 
within  40  days  after  filing  of  case-made  and 
petition  in  error.  First  Nat.  Bank  v.  Smith 
[Okl.]  S3  P.  1119. 

54.  Where  there  is  no  error  apparent,  no 
bill  of  exceptions  and  no  brief  for  appel- 
lant. Duncan  Livery  Co.  v.  Alabama  Mill  & 
Elevator  Co.  [Ala.]  40  So.  661.  Excusable 
omission  from  copy  of  statement  of  the  case 
served  on  respondent,  of  demand  for  review 
of  entire  case  under  §  5630.  Rev.  Codes  1899, 
held  not  ground  for  affirmance  where  origi- 
nal statement  contained  such  demand.  Case 
Threshing  Mach.  Co.  v.  Balke  [N.  D.]  107 
N.  W.  57.  Where  court  of  appeals  finds  on 
appeal  from  judgment  of  reversal  by  appel- 
late division,  ■  that  questions  of  fact  are  in- 
volved on  which  latter  court  could  properly 
reverse,  and  it  is  evident  that  a  motion  to 
have  remittitur  in  form  of  dismissal  rather 
than  affirmance  with  judgment  absolute  is 
merely  for  purpose  of  doubling  the  chances 
of  a  favorable  decision  and  justice  can  be 
done  by  affirmance,  dismissal  with  new  trial 
will  not  be  granted.  In  re  Mosher's  Estate 
[N.   T.]    78  N.  E.    145. 

Failure  to  give  notice  of  appeal  in  proper 
time.  Town  Council  of  Dues  West  v.  Fuller 
[S.    C]    51   S.  E.    546. 

Failure    to    perfect    appeal:     Where    a    tax 
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by  the  statute/"  nor  will  the  fact  that  it  appears  from  the  record  that  some  of  the 
defendants  in  error  were  non  compos  mentis  necessarily  require  a  dismissal.^* 

Appellants  are  generally  entitled  to  dismiss  as  of  course  at  any  time  before 
hearing  on  pa3Tnent  of  the  costs.^'.    So,  too,  they  may  abandon  their  appeal  after 


payer  appealed  to  the  district  court  from 
the  board  of  review  but  failed  to  perfect 
her  appeal  by  noon  of  the  second  day  of  the 
term  to  which  the  same  ^v^as  returnable  the 
appellee  co.uld  procure  the  case  to  be  dock- 
eted and  have  the  assessment  afRrined  un- 
der Code,  §  3660,  without  filing  any  petition 
or  giving-  notice  to  appellant.  Stephens  v. 
City  Council  of  City  of  Marion  [Iowa]  107 
N.  W.  614.  Appellee's  failure  to  file  a  copy 
of  his  motion  for  affirmance  for  use  of  ap- 
pellant under  Code  1897,  §  3558,  was  not 
ground  for  vacating  the  judgment  of  affirm- 
ance. Id.  That  the  filing  fee  was  paid  to 
the   clerk  secretly  was   immaterial.     Id. 

Transcript:  In  Texas  the  appellate  court 
will  affirm  on  certificate  of  clerk  of  the  trial 
court  that  appellant  has  failed  to  file  a 
transcript  within  the  time  required.  TVhere 
appellant  has  perfected  an  appeal  he  can 
only  prevent  appellee  from  acquiring  the 
right  to  an  affirmance  under  Rev.  St.  1895, 
art.  1016,  by  adhering  to  the  appeal  and  fil- 
ing the  transcript  within  the  time  allowed, 
and  he  has  no  right  to  sue  out  a  writ  of 
error.  T\''anderlohr  v.  Grayson  County  Nat. 
Bank  [Tex.  Civ.  App.]  90  S.  "W.  180.  The 
right  of  appellee  to  affirmance  on  certificate 
is  not  affected  by  the  fact  that  a  co-defend- 
ant has  sued  out  a  writ  of  error  to  review 
the  same  judgment.  Id.  A  judgment  can- 
not be  affirmed  on  certificate,  where  a  writ 
of  error  has  been  sued  out,  unless  there  has 
been  a  service  of  the  writ.  McClosky  v.  Mc- 
Coy [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  915, 
89  S.  W.  450.  Service  on  attorney  is  no 
service  where  defendant  in  error  resides 
within  the  county.  Id.  "Where  appellee  has 
become  entitled  to  an  affirmance  on  certifi- 
cate appellant  cannot  defeat  such  right  by 
suing  out  a  writ  of  error  on  the  judgment 
after  default.  Welch  v.  Weiss  [Tex.]  90  S. 
W.  160.  Where  an  appeal  has  been  per- 
fected, appellant  cannot  abandon  the  appeal 
and  sue  out  a  writ  of  error,  though  done  in 
good  faith  and  before  the  filing  of  the  mo- 
tion for  an  affirmance  on  certificate.  Wan- 
delohr  v.  Grayson  County  Nat.  Bank  [Tex. 
Civ.   App.]    90    S.   W.    180. 

Bill  of  Exceptions:  Insufficient  bill  of  ex- 
ceptions. Woods  v.  King  [W.  Va.]  58  S.  E. 
605.  Failure  to  serve  draft  of  a  bill  of  ex- 
ceptions on  an  adverse  party  will  result  in 
affirmance  if  points  for  reversal  appear  only 
in  bill.  In  re  Young's  Estate  [Cal.]  85  P. 
145.  Where  no  error  appears  on  the  face 
of  the  record,  and  the  bill  of  exceptions 
must  be  disregarded  for  failure  to  serve  a 
draft  on  some  of  the  necessary  parties.  Id. 
Where  there  is  no  bill  of  exceptions  v.-hat- 
ever,  a  judgment  will  not  be  affirmed  on 
that  ground  alone,  the  common-law  record 
being  before  the  court.  Standard  Fuel  Co.  v. 
Garden  City  Fuel  Co.,   117   111.  App.  259. 

Failnre  to  brief  evidence  properly.  Mc- 
Comb  V.  Hines,  123  Ga.  246,  51  S.  E.  300. 
Insufficiency  of  evidence  in  cases  depending 
upon  the  evidence.  Stansell  v.  Merchants' 
&  Farmers'  Bank,  123  Ga.  278,  51  S.  E.  321. 
A  judgment  will  not  be  affirmed  because  the 
exceptions,  which  are  separately  stated  and 
numbered,   are   not   brought    together   at   the 


end  of  the  case  as  required  by  Code,  §  550. 
and  Supreme  Court  Rule  No,  27,  where  the 
error  intended  to  be  assigned  is  plainly  ap- 
parent. Hicks  v.  Kenan,  139  N.  C.  337  51  S 
E.    941. 

Defects  in  abstract:  For  failure  to  pre- 
pare the  abstract  in  accordance  with  the 
rules  as  to  numbering  and  contents.  Mitch- 
ell V.  Pearson  [Colo.]  82  P,  447.  "Where  ab- 
stract is  a  mere  index  of  the  record  and  not 
in  compliance  with  the  rules  of  the  court. 
Lambert  v.  Janss,  117  111.  App.  71.  "Where 
it  did  not  show  that  authenticated  copy  of 
record  below  had  been  filed  on  appeal.  Illi- 
nois Cent.  R.  Co.  v.  Seitz,  117  111.  App.  154. 
Where  it  Is  insufficient  and  misleading. 
Globe  Mut.  Life  Ins.  Ass'n  v.  Meyer,  118  ^11. 
App.   155. 

Briefs:  Failure  to  file  brief.  Jackson  v. 
McMillan  [La.]  38  So.  902.  Failure  without 
good  cause.  Aldridge  v.  Board  of  Education 
[Okl.]  82  P.  827.  For  failure  to  print  reply 
brief.  Mitchell  v.  Pearson  [Colo.]  82  P.  447. 
Failure  to  comply  with  ruling  of  the  court 
as  to  preparation  of  brief.  Hay  v.  Bash 
[Ind.  App.]  76  N.  E.  644.  For  failure  to  set 
out  instructions,  where  only  errors  alleged 
were  based  upon  the  instructions.  Griffiths 
V.  Anderson  Iron  &  Mfg.  Co.  [Ind.  App.] 
75  N.  E.  673.  If  the  argument  is  not  pre- 
pared in  accordance  with  the  rules  of  the 
court  and  no  excuse  is  oiTered  it  will  be 
stricken  and  the  case  affirmed  for  want 
of  argument.  Taylor  v.  Home  Sav.  &  Loan 
Ass'n  [Iowa]  105  N.  W.  193.  Where  there 
is  no  statement  of  errors  and  no  specific 
challenge  of  any  action  of  the  court.  Sun- 
ley  V.  Metropolitan  Life  Ins.  Co.  [Iowa]  105 
N.  W.  408.  Failure  to  comply  with  Rule  10 
relative  to  contents  and  arrangement  of 
brief.  Hatch  v.  Geiser  [Kan.]  84  P.  555. 
For  failure  to  complj-  with  Rule  10,  requir- 
ing specification  of  errors  relied  upon. 
Hickey  &  Co.  v.  Kaufman  [Mont.]  85  P.  870. 
If  brief  does  not  contain  an  assignment  of 
errors  in  compliance  with  Sup.  Ct.  Rules  14 
(74  N.  "W.  s)  and  the  record  not  showing 
a  cause  for  relaxing  the  rule.  Marck  v. 
Minneapolis,  etc.,  R.  Co.  [N.  D.]  105  N.  W. 
1106. 

55.  Dougal  v.    Eby    [Idaho]    85   P.    102. 

56.  As  where  it  does  not  appear  that 
such  persons  have  even  been  adjudged  lu- 
natics, and  it 'appears  that  they  appeared 
in  the  lower  court  and  secured  the  benefit  of 
the  ruling  sought  to  be  reviewed.  Jones  v. 
McCrary,    123    Ga.    282,    51    S.   E.    349. 

57.  See  5  C.  L.  209,  n.  57.  An  appeal  will 
be  dismissed  without  costs  on  application 
by  appellants.  In  re  "Wells'  Estate  [Cal.] 
84  P.  37.  The  party  taking  an  appeal  in  a 
probate  case  has  a  right  to  control  his  appeal 
and  to  dismiss  it  at  his  pleasure.  Senn  v. 
Gruendling,  218  111.  458,  75  N.  E.  1020. 
"V\^here  a  number  of  plaintiffs  In  error  sue 
out  a  •writ  of  error,  a  part  or  all  of  them 
may  dismiss  the  writ  as  to  themselves  and 
their  purpose  in  dismissing  is  not  subject 
to  review  or  control.  Field  v.  Kenneweg, 
218  111.  366,  75  N.  E.  986.  "Where  the  false 
statements  of  one  appellee  led  counsel  for 
appellant  to   sign    a    stipulation   for   the   dis- 
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taking  preliminary  steps  to  perfect  it.'«  Abandonment  is  equivalent  to  a  dis- 
missal/''' but  where  appellant  is  not  entitled  to  dismiss  as  of  right,  it  can  only  oper- 
ate as  an  estoppel.^"  Yvhere  a  perfected  appeal  is  abandoned  a  second  one  cannot 
be  allowed.®^ 

Abatement  ^-  of  an  .appeal  ordinarily  results  from  the  death  of  a  necessary 
party  ®^  before  •"•*  but  not  after  '^^  the  appellate  court  acquires  jurisdiction,  amend- 
ment of  parties  by  substitution  '^^  being  allowed  in  the  latter  case. 

A  motion  tu  dismiss  ^^  is  determined  by  the  facts  existing  when  notice  of  sucli 
inotion  is  given.*^^  The  motion  must  be  properly  docketed.^®  "Wlien  its  considera- 
tion involves  the  examination  of  a  long  transcript,  it  may  be  continued  until  the 
hearing  of  the  appeal.''^  The  court  may  require  the  record  of  proceedings  subse- 
quent to  the  order  appealed  from  to  be  certified  up  if  relevant.'^  A  motion  to  dis- 
miss on  the  ground  that  tbe  reasons  of  appeal  stated  are  not  sufficient  is  in  effect 
a  demurrer,  so  that  in  passing  upon  it  all  allegations  in  the  appeal  and  reasons  of 
appeal  must  be  taken  as  true."-  The  motion  will  be  granted  where  notice  is  served 
on  counsel  for  appellant  and  ho  fails  to  appear.'^^  The  dismissal  takes  effect  as  of 
tlie  actual  date  of  the  order  of  dismissal.'^*  In  some  states  \\'here  an  appeal  is  dis- 
missed for  delay  in  perfecting,  but  the  appellate  court  would  have  jurisdiction  on 
error,  the  eaus^  will  be  entered  as  pending  on  a  writ  of  error.^"  A  motion  to  dis- 
miss, having  once  been  overruled,  will  not  ordinarily  be  considered  again,'''^  thougb 
it  may  be.'^^ 


missal  of  the  appeal  as  to  him,  such  stipu- 
lation may  be  repudiated,  and  the  mandate 
dismissing-  the  appeal  may  be  recalled. 
Livesley  v.  Johnston  [Or.]  82  P.  854.  In 
Washington  an  appellant  cannot  dismiss  an 
appeal  as  a  matter  of  right.  In  re  City  of 
Seattle  [Wash.]  82  P.  740.  Jurisdiction  of 
an  appellate  court  once  perfected  cannot  be 
defeated  by  any  act  of  the  parties.  Id. 
Balling-er's  Ann.  Codes  &  St.  §  6519  provid- 
ing that  no  withdrawal  or  dismissal  of  an 
appeal  which  docs  not  go  to  the  substance 
of,  or  the  right  of,  appeal,  shall  preclude  a 
party  from  taking  a  further  appeal  within 
the  time  limited  by  law,  does  not  authorize 
an  absolute  and  unconditional  withdrawal, 
but  only  a  withdra^w-al  for  the  purpose  of 
taking  a  further  appeal  within  the  time  lim- 
ited by  law.  Id.  An  appeal  will  on  appli- 
cation by  appellant  be  dismissed  without 
costs  if  no  costs  liave  been  incurred  by  re- 
spondent and  no  rights  of  his  are  affected 
by  the  d;  missal.  Id.  If  appellant  does  not 
procure  a  dismissal  at  Ills  own  expense,  the 
respondent  is  entitled  to  a  formal  dismissal 
w^ith    incidental    costs.     Id. 

•  58.  After  filing  bond.  Morgan  v.  Mor- 
g-an,    25    App.   D.    C.    389. 

59.  Where  an  appeal  from  the  decision  of 
tlie  clerk  in  proceedings  by  an  admini"^tra- 
tor  for  a  settlement  of  his  account  was  aban- 
doned, a  sale  of  land  belonging  to  the  es- 
tate and  a  decree  of  confirmation  thereof 
was  vf'lid.  Love  v.  Love,  139  N.  C.  363,  51 
S.  E.   1024. 

«0.  In  re  City  of  Seattle  [Wash.]  82  P. 
740. 

61.  Hymel  v.  Illinois  Cent.  R.  Co.  [La.]  40 
So.    525. 

«2.     See   5  C.  L.    148,   n.   60. 

63.  Death  of  the  nominal  sole  plaintiff 
will  not  .abate  a  writ  of  error  wh'='re  it  ap- 
pears by  the  pleadings  that  he  sued  to  the 
use  of  another,  ^mn'ieo  v.  Northern  Assur. 
Co.,  201  U.  S.  194.  50  Law.  Ed.  ■. . 


64.  Where  one  of  tlie  appellees  who  was 
a  defendant  in  court  below  died  after  judg- 
m<="t  and  before  transcript  was  filed  in  ap- 
pellate court,  latter  court  did  not  have  .jur- 
is iction  of  appeal.  Ehlers  v.  Hartman  [Ind. 
App.]    77    N.    E.    745. 

65.  Death  of  a  party  after  submission  of 
the  appeal  does  not  abate  the  appeal  and  do- 
ci.sion  may  be  ren'^erod  without  a  revival. 
Mugge  V.  Jackson    [Fla.]    39  So.  157. 

66.  See  ante,   5   11  C. 

67.  See  5  C.  L.   208,   §   11  H. 

68.  Subsequent  filing  of  points  and  au- 
thorities does  not  affect  the  right.  Santa 
RoFa  Flank  v.  St'-iening  [Cal.  ^pp.]  S2  P.  551. 
A  correction  of  the  transcript  not  made 
until  afer  the  case  is  submitted  -will  not 
avert  dismissal.  Conery  v.  His  Creditors 
[La.]    40   So.   863. 

60.  A  motion  to  dismiss  is  not  technically 
before  the  court  where  it  did  not  reacli  the 
clerk's  office  in  time  to  be  placed  upon  the 
docket  for  the  date  specified  and  no  fur- 
ther effort  to  bring  it  on  for  hearing  was 
made.     Kubillus  v.   Ewert  [Wash  ]   82  P.   147. 

70.  Mannix  v.  Tryon  [Cal.  App.]  84  P.  278. 
It  is  discretionary  with  court  to  consider 
motion  to  dismiss,  though  requiring  an  ex- 
amination of  the  record.  Grey  v.  Brennan, 
147   Cal.   355.   81   P.   1014. 

71.  Kelly  &  Jones  Co.  v.  Moore  [Ga.]  54 
S.   E.    lis. 

72.  In  re  Gurdv    [Me.]    63   A.    322. 

73.  In  re  Wells'  Estate  [CpI]  84  P.  37: 
National  Bank  of  the  Republic  v.  Agnew 
[Idaho]    85    P.    116. 

74.  The  appeal  does  not  continue  to  the 
end  of  the  term  during  which  th-  n-'i"-  of 
dismissal  is  entered.  Dunfee  v.  Chills  [W. 
Va.]    53   S.   E.   209. 

75.  Mills'  Ann.  Code,  §  388a.  Ro<=eberry 
V.  Valley  Bldg.  &  Loan  Ass'n  [Colo.]  S3  P. 
637. 

76.  Ellis  v.  Moon   [Wash.]   S2  P    186. 

77.  On    a    rehearing    of    a    motion    to    di.';- 
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Reinsiatevient. — The  court  may  reinstate  an  appeal  after  dismissal,  where  jus- 
tice requires  it,'^^  and  statutor\-  provision  is  sometimes  made  for  the  renewal  of  such 
appeals  in  certain  cases. '^ 

(§  11)  H.  Raidng  and  waiver  of  defecia^^ — Xonjurisdictional  defects  are 
waived  by  failure  to  object  at  the  proper  time  ^^  or  by  proceeding  with  the  case  with- 
out objection,*-  but  this  rule  does  not  apply  to  fundam.ental  or  jurisdictional  de- 
fects.'*^    The  court  will  of  its  own  motion  dismiss  for  want  of  jurisdiction.^*     A 


miss  an  appeal,  the  appeUee  may  have  the 
record  perfected  ■where  the  record  returned 
by  the  clerk  as  complete  omitted  an  order 
granting  a  second  appeal,  but  on  condition 
that  supersedeas  bond  be  allowed  to  stand. 
Leonard's  Adm'r  v.  Cowling  [Ky]  8  9  S.  "W. 
131. 

78.  "Where'  an  appeal  is  disniisse'l  at  the 
final  hearing  for  defect  in  proceedings  it 
will  not  be  reinstated  ■where  the  defect  was 
due  to  the  error  or  oversight  of  counsel. 
Porter  v.  E)wing'  [Fla.l  39  So.  993.  Mere 
failure  of  counsel  to  observe  a  defect  in  tlie 
certificate  not  ground  for  reinstatement. 
Akin  v.  Morgan  [Fla.]  39  So.  534.  An  ap- 
peal dismissed  because  the  bond  was  an 
"appeal  and  supersedeas  bond"  for  ?500 
Vv'hcn  clerk's  entry  showed  that  court  fixed 
"supersedeas"  bond  at  |500  will  be  reinstated 
on  sho^wMng  that  clerk's  entry  is  erroneous 
and  the  bond  is  for  the  full  amount  as  actu- 
ally fixed  by  the  court.  Ames  v.  Kinnear 
[^Vash.]  82  P.  994.  An  appeal  will  not  be 
reinstated  under  Pub.  Acts  1905,  No.  15, 
amending  Comp.   Laws,   §   552,  so  as  to  allow 

■<iinstatement  where  justice  requires  it,  if 
the  supremo  court  from  examining  the  rec- 
ord is  satisfied  that  justice  does  not  require 
revision  on  its  merits.  Collat  v.  Ives 
[Mich.]  12  Det.  Leg.  N.  515,  104  N.  ^W.  666. 
Pub.  Acts  1905,  No.  15.  amending  Comp. 
Laws  1897,  §  552,  so  as  to  allow  under  cer- 
tain circumstances  the  reinstating  of  an  ap- 
peal dismissed  under  §  552  for  failure  to 
pay  the  register's  fee,  is  unconstitutional  as 
to  appeals  dismissed  before  its  passage. 
Lohrstorfer  v.  Lohrstorfer  [Mich.]  12  Det. 
Leg.    N.    298,    104    N.    W.    142. 

79.  Where  an  appeal  and  supersedeas 
have  been  dismissed  under  Supreme  Court 
Rule  No.  3,  for  failure  to  print  the  record, 
such  appeal  may,  under  the  fourth  section 
•  if  such  rule,  be  renewed  upon  a  new  peti- 
tion reciting  the  fact  of  the  former  petition 
and  allowance  and  dismissal  and  referring 
to  the  assignment  of  errors  in  tlie  fori'ner 
petition.  Swiger  v.  Swiger  [W.  Va.]  52  S. 
E.   23. 

SO.  See  5  C.  L.  208.  Procedure  to  amend 
Ml-  correct   record,  see  ante,    §   10  D. 

81.  Failure  to  raise  objection  that  notice 
of  Intention  to  move  for  new  trial  was 
served  and  filed  too  late,  at  time  of  settling 
bill  of  exceptions,  will  waive  it.  Mendocino 
County  V.  Peters  [Cal.  App.]  82  P.  1122. 
Rspecially  where  a  stipulation  attached  to 
bill  of  exceptions  declares  it  a  "correct  bill 
of  exceptions."  Id.  Appellee  hel-d  to  ha^ie 
impliedly  consented  in  open  court  that  the 
sureties  on  the  appeal  bond  might  be  ap- 
proved by  the  clerk  of  the  trial  court.  Price 
V.  Huddleston  [Ind.  App.]  75  N.  E.  972.  Un- 
der Pub.  Acs  1905,  p.  484.  No.  310,  allowing 
a  review  by  certiorari  of  an  adverse  ruling 
on  a  motion  to  quasli  the  writ  or  on  a  dila- 
tory plea  to  the  jurisdiction,  an  objection 
th-;t  the  denial  of  defendant's  motion  to  va- 


cate the  return  of  service  of  process  could 
not  be  reviewed  on  certiorari,  when  made 
for  the  first  time  in  plaintiff's  brief  was 
disregarded  the  objection  being'  only  to  the 
form  in  which  the  question  was  brought  up 
for  review.  Moinet  v.  Burnham,  Stoepel  & 
Co.  [Mich.]  13  Det.  Leg.  38,  106  N.  W.  1126. 
82.  If  the  appellate  court  has  jurisdiction 
of  the  siibject  and  parties,  an  objection  to 
the  manner  in  which  tlie  case  reaches  the 
court  is  waived  by  appearance  without  ob- 
jection. Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co,  217  111.  200,  75  N.  E.  473.  After 
a  party  has  participated  in  a  hearing  of  a 
m.otion  for  a  new  trial,  with  full  knowledge 
that  no  brief  of  the  evidence  had  been  filed, 
and  without  objection  on  account  thereof, 
he  is  not  entitled  to  a  dismissal  of  a  writ 
of  error  on  account  of  tlie  failure  to  file 
such  brief  before  the  hearing  of  the  motion 
for  a  new  trial.  Kigali  v.  Sirmans,  123  Ga. 
455,  51  S.  E.  381.  An  objection  to  an  appeal 
bond  on  an  appeal  by  an  executor  in  that 
it  was  executed  in  an  individual  capacity 
cannot  be  raised  for  the  first  time  on  appeal 
to  the  appellate  court.  Griswoll  v.  Smith 
[111.]  77  N.  E.  551.  Objection  that  appeal 
was  prematurely  entered  cannot  be  made 
for  the  first  time  upon  the  argument  in  the 
appellate  court.  Provident  Sav.  Life  Assur. 
Soc.  V.  King,  216  111.  416,  75  N.  E.  166. 
Where  the  defendant  in  error  joined  in  error 
in  the  appellate  court,  he  could  not  contest 
the  corporate  existence  of  the  plaintiff  in  er- 
ror in  the  supreme  court  by  a  motion  to  dis- 
miss. Kanawha  Dispatch  v.  Fish,  219  111, 
236,  76  N.  E.  352.  A  motion  to  strike  a  bill 
of  exceptions  is  too  late  after  the  case  has 
been  taken  and  there  has  been  joinder  in  er- 
ror. City  of  Chicago  v.  Rust,  117  111.  App. 
427.  An  irregularity  is  waived  by  proceed- 
ing to  the  merits  without  raising  the  objec- 
tion. "Where  regularity  of  appeal  was  not 
questioned  until  a  rehearing  had  been  ordered. 
Raymond  v.  Edelbrock  [N.  D.]  107  N.  "^'.  194. 
On  an  appeal  from  a  tax  assessment  the  ob- 
jection that  the  appeal  was  not  taken  in 
time  cannot  be  raised  after  plaintiff  has  filed 
a  statement  and  defendant  has  taken  a  rule 
for  judgment.  Commonwealth  v.  Crum 
Lynne  Iron  &  Steel  Co.,  27  Pa.  Super.  Ct 
508.  Where  exceptions  to  a  referee's  find- 
ing are  argued  before  the  court  below  in 
which  argument  both  sides  use  the  stenog- 
rapher's notes  of  testimony,  an  objection 
can  not  be  raised  that  the  notes  were  not 
certified.  Lenz  v.  Spencer,  28  Pa.  Super.  Ct. 
31.  Motion  to  dismiss  writ  of  error  based 
on  failure  to  incorporate  certain  exhibits 
used  at  the  trial  in  the  bill  of  exceptions 
denied  when  same  were  used  by  consent  of 
both  parties  in  argument  and  submission  of 
case  in  appellate  court,  such  irregularity 
held  waived.  "Wilson  v.  Chicago  Lumber  & 
Timber   Co.    [C.    C.    A.]    143    F.    705. 

83.     Motion    to    dismiss    may    be    made    at 
any  time.     Town   of  Chalmers  v.   Tandy,   111 
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motion  to  dismiss  on  one  ground  does  not  constitute  a  waiver  of  the  right  to  a 
dismissal  on  other  grounds.*^  Grounds  of  objection  to  jurisdiction  apparent  on 
the  face  of  the  record  should  be  taken  advantage  of  by  motion  to  erase  the  appeal.^® 
The  practice  on  motions  to  dismiss  is  treated  elsewhere.^' 

§  12.  Hearing.^^ — Tlie  parties  are  generally  entitled  to  present  an  oral  ar- 
gument unless  they  waive  the  same.^^  In  Illinois  a  party  to  an  appeal  to  the  ap- 
pellate court  is  entitled  to  a  hearing  by  three  judges  when  possible."^ 

§  13.  Review.  A.  Mode  of  revieiv;  revievj  proper  or  trial  de  novo.^'^ — Judg- 
ments at  law  °-  and  judgments  or  orders  brought  up  on  error  or  like  proceedings, 
though  called  an  appeal,''^  are  reviewed  for  matter  of  law  only,°^  as  found  in  the 
record  and  bill  of  exceptions.''^  Equitable  decrees  and  orders  are  usually  reviewed 
de  novo.^®     A  trial  de  novo  is  also  frequently  provided  for  on  appeals  in  certain 


in.  App.  252.  Failure  to  assign  errors  is  a 
matter  of  substance,  not  waived  though  not 
objected  to.  Barker  v.  Smith,  116  III.  App. 
66.  Where  the  court  has  no  jurisdiction  of 
the  subject-matter,  as  where  the  judgment 
appealed  from  is  not  final,  jurisdiction  can- 
not be  conferred  either  by  agreement  of 
parties  or  by  failure  to  object.  Hence,  the 
fact  that  a  party  appealed  from  such  a 
judgment  to  the  appellate  court  will  not 
estop  him  from  setting  up  want  of  jurisdic- 
tion in  the  supreme  court.  Chicago  Portrait 
Co.  V.  Chicago  Crayon  Co.  217  111.  200,  75  N. 
E.  473.  An  appearance  in  the  supreme  court 
does  not  waive  the  right  to  ask  for  a  dis- 
missal on  the  ground  that  the  case  is  not 
appealable  to  such  court.  Murphy  v.  Peo- 
ple [111.]  77  N.  E.  439.  Joinder  in  error  is 
not  a  waiver  of  a  substantial  defect  in  the 
assignment  of  errors.  Spitzer  v.  Wright 
[Ind.  App.]  76  N.  E.  261.  Where  assignment 
of  errors  is  so  defective  as  not  to  present 
any  question  upon  the  merits,  delay  below 
in  objecting  to  such  assignment  is  not  a 
waiver  of  defect.  Hayes  v.  Locus  [Ind. 
App.]    76    N.    E.    649. 

84.  Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  217  111.  200,  75  N.  E.  473;  Mem- 
phis Keeley  Institute  v.  Keely  Co.  [C.  C.  A.] 
144'  F.  628.  Where  it  appears  from  the  rec- 
ord that  the  appeal  should  have  been  taken 
to  the  appellate  court.  Fairbanks  v.  Carle, 
217   111.    136,   75   N.   E.   360. 

85.  A  motion  to  dismiss  on  the  ground 
that  an  incomplete  transcript  was  filed  does 
not  constitute  a  waiver  of  an  untimely  filing 
of  appeal  bond,  and  a  motion  to  dismiss  on 
that  ground  may  be  subsequently  made. 
Franzman  v.  Louisville  &  I.  R.  Co.  [Ky.]  89 
S.    W.    105. 

86.  A  plea  to  the  jurisdiction  is  unneces- 
sary. In  re  O'Brien's  Petition  [Conn.]  63  A. 
777. 

87.  See  ante,  §  11  G. 

88.  See  3   C.   L.    240. 

89.  Appellant,  as  administrator,  after  the 
suspension  of  his  attorney  from  practice 
and  the  striking  of  the  brief  filed  by  the 
latter  from  the  flies,  filed  a  new  brief  but 
took  no  steps  to  procure  another  attorney, 
and  failed  to  appear  on  day  set  for  oral  ar- 
gument, and  case  was  therefore  ordered 
submitted  to  justices  in  department  on 
briefs.  Appellant  then  resigned  as  adminis- 
trator. Held  that  liis  successor  was  not  en- 
titled to  oral  argument  on  case  being  sub- 
mitted to  court  in  bank,  in  view  of  Sup.  Ct. 
Rule  28.  subd.  2  (64  P.  xii).  Philbrook  v. 
Newman   [Cal.]   82  P.   772. 


90.  See  constitution,  art.  6,  §  11.  Where, 
therefore,  the  branch  appellate  court  to 
wliich  a  case  was  transferred  under  the  act 
of  1897,  consisted  of  three  judges,  one  of 
whom  tried  the  case  below  the  appellant's 
petition  to  have  the  case  transferred  back 
to  the  appellate  court  should  have  been  al- 
lowed. In  this  case,  however,  the  refusal 
to  allow  such  petition  was  held  harmless 
in  that  the  motion  to  strike  the  bill  of  ex- 
ception from  the  record  made  while  the 
judge  objected  to  was  a  member  of  the 
branch  court,  was  finally  decided  in  favor 
of  the  appellant,  and  neither  the  motion  nor 
the  case  was  decided  until  such  judge  had 
ceased  to  be  a  member  of  the  court.  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  King,  216  111. 
416,   75   N.   E.   166. 

81.     See  5   C.  L.   209. 

92.  On  appeal  from  a  judgment  only 
questions  of  law  are  reviewable.  Bannon 
V.  New  York  Cent.,  etc.,  R.  Co.,  98  N.  Y.  S. 
770.  An  appeal  to  the  supreme  court  from 
the  superior  court  does  not  transfer  the  en- 
tire case,  but  only  such  questions  of  law  as 
are  apparent  upon  the  face  of  the  record. 
Corsiglia  v.  Burnham,  189  Mass.  347,  75  N. 
E.  253.  Since  Rev.  Codes  1899,  §  5630,  was 
amended  by  Laws  1903,  c.  201,  p.  277,  a  case 
properly  triable  to  a  jury  but  in  which  a 
jury  is  waived  and  trial  had  to  the  court 
cannot  be  reviewed  on  the  "entire  case"  taut 
only  on  erroneous  rulings  properly  objected 
to,  saved  for  review  and  assigned.  More  v. 
Burger    [N.   D.]    107   N.   W.   200. 

93.  On  an  appeal  from  an  order  award- 
ing the  custody  of  children,  the  appellate 
court  is  confined  to  the  record  proper,  and 
cannot  consider  the  evidence.  Common- 
wealth   V.    Strickland,    27    Pa.    Super.    Ct.    309, 

94.  Interstate  Independent  Tel.  &  T.  Co. 
V.   Towanda   [111.]    77   N.   E.   456. 

95.  See  ante,    §   9. 

96.  Mack  V.  Mack,  39  Wash.  190,  81  P. 
707;  Keene  v.  Behan  [Wash.]  82  P.  884. 
When  an  action  involving  both  legal  and 
equitable  issues  which  ought  to  be  sepa- 
rately tried  and  determined  is  tried  to  the 
court  all  issues  being  tried  together  and  a 
singFe  judgment  rendered  disposing  of  all 
the  issues  the  case  is  not  triable  de  novo  on 
appeal  under  §  5630,  Rev.  Codes  1899,  as 
amended  by  c.  201,  p.  277,  Laws  1903. 
Laffey  v.  Gordon  [N.  D.]  107,  Laws  1903. 
Where  in  such  action  a  determination  of  the 
equitable  issues  does  not  settle  all  the  legal 
ones  the  case  is  one  "proaerly  triable  wita 
a  jury"  within  c.  201,  p.  277,  Laws  1903, 
withdrawing   such   cases  from   the   operation 
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special  proceedings  ^'^  or  from  inferior  courts  or  tribunals,"^  or  in  cases  tried  to  the 
court  without  a  jury."^  In  some  states  a  trial  de  novo  is  alloAved  only  on  demand.^ 
Subject  to  limitation  to  tlie  issues  as  originally  made,  the  rules  of  pleading  and 
practice  are  the  same  as  in  ordinary  actions  -^'hen  there  is  a  formal  retri^  by  a  couifc 
of  general  superior  jurisdiction. - 


of  §  5630.  Id.  Where  the  action  is  at  law, 
with  a  counterclaim  in  equity  and  the  issues 
on  the  equity  side  of  the  case  determine  all 
the  questions  on  tne  law  side,  and  the  case 
is  tried  as  if  both  the  cause  of  action  and 
the  counterclaim  were  in  equity,  an  appeal 
from  a  judgment  for  plaintiff  is  an  appeal 
from  a  final  judgment  in  an  action  properly 
triable  without  a  jury  under  §  5630,  Rev. 
Codes  1S99,  and  triable  de  novo  on  appeal. 
Cotton  V.  Butterfield  [N.  D.]  105  N.  W.  236. 
Under  B.  &  C.  Comp.  §  555,  an  appeal  in 
equity  from  a  decree  rendered  on  an  issue 
of  fact,  brings  up  the  cause  for  trial  anew 
on  the  transcript  and  evidence  accompany- 
ing it  and  final  decree  is  usually  rendered 
in  such  cases  in  appellate  court,  whica  is 
sent  down  by  mandate  and  there  entered  as 
decree  of  appellate  court.  State  v.  Rich- 
ardson [Or.]  85  P.  225.  On  a  trial  de  novo  of 
a  case  heard  before  a  chancellor,  the  case 
is  weighed  solely  on  the  competent  evidence, 
and  questions  relating  to  the  admission  of 
incompetent  evidence  will  not  be  consid- 
ered on  appeal.  Niagara  Fire  Ins.  Co.  v. 
Boon  [Ark.]  88  S.  "^^  915.  Where  all  the 
evidence  in  an  equity  case  is  before  the  ap- 
pellate court,  it  will  proceed  to  determine 
whether  the  decree  is  supported  by  compe- 
tent evidence  without  regard  to  questions 
of  admissioility.  Morrison  v.  Turnbaugh, 
192  Mo.  427,  91  S.  W.  152.  Judgment  will 
be  reversed  for  error  in  admitting  incompe- 
tent evidence  where  it  cannot  be  separated 
from  the  competent.  Russell  v.  Sharp,  192 
Mo.  270,  91  S.  W.  134.  Evidence  improperly 
admitted  will  be  disregarded.  "Winsor  v. 
Hanson    [Wash.]    82    P.    710. 

97.  In  Kansas  it  is  held  that  the  jurisdic- 
tion to  consider  causes  de  novo  on  appeal, 
and  to  decide  them  on  the  law  and  the  evi- 
dence according  to  the  right  of  the  case  in- 
dependent of  the  rulings  and  judgment  of 
the  lower  court,  is  original  and  not  appel- 
late. In  re  Burnette  [Kan.]  85  P.  575.  The 
statute  relating  to  appeals  in  disbarment 
cases  which  provides  that  all  the  original 
papers,  together  with  a  transcript  of  the 
docket  entries,  shall  be  transferred  to  this 
court  to  be  finally  considered  and  acted 
upon,  being  ambiguous,  is  held  not  to  con- 
stitute a  trial  de  novo,  but  to  create  a  spe- 
ci£il  method  for  bringing  such  causes  to  this 
court  for  consideration  according  to  its  con- 
stitutional appellate  jurisdiction.  Id.  Ap- 
peals to  the  circuit  court  from  orders  of  the 
county  court  refusing  a  liquor  license  are 
not  tried  de  novo  but  on  the  evidence  heard 
below.  Holmes  v.  Robertson  County  Court 
[Ky.]   89   S.  W.   106. 

98.  Appeal  on  questions  of  law  and  fact 
from  justice  court  judgment  after  trial  on 
merits.  Smith  v.  Superior  Ct.  of  Napa 
County  [Cal.  App.]  84  P.  54.  Rule  does  not 
apply  where  appeal  is  on  questions  of  law 
alone.  Id.  On  appeal  from  justice  to 
county  court.  Hasse  v.  Herring  [Colo.]  85 
P.  629.  In  Illinois  the  appellate  jurisdiction 
of   the   circuit    court    has    almost    universally 


been  exercised  by  a  trial  de  novo.  City  of 
Rockford  v.  Compton,  115  111.  App.  406.  The 
mere  fact  that  a  statute  grants  an  appeal 
to  such  court  without  especially  providing 
that  the  trial  shall  be  de  novo  does  not  mean 
that  only  a  review  of  the  record  of  the 
lower  tribunal  was  intended.  Id.  Under 
§§  12,  18,  of  the  act  in  force  April  2,  1903, 
relative  to  boards  of  fire  and  nolice  com- 
missioners an  appeal  from  the  action  of  the 
board  of  commissioners  removing  a  patrol- 
man should  be  determined  upon  a  hearing 
de  novo  and  not  upon  the  transcript  of  the 
proceedings  transmitted  by  such  board. 
City  of  Rockford  v.  Compton,  115  111.  App 
406.  Under  Civ.  Code  Prac.  §§  700,  726,  and 
Ky.  St.  1903,  §  4241,  on  appeal  from  the 
county  court  in  a  proceeding  under  the  lat- 
ter statute,  a  trial  de  novo  will  be  had  in 
tne  circuit  court.  Commonwealth  v.  Reed 
[Ky.]  89  S.  W.  294.  On  appeal  to  the  circuit 
court  from  a  judgment  of  the  county  court 
in  condemnation  proceedings,  the  fact  that 
appellant  did  not  file  exceptions  to  the  dam- 
ages allowed  for  the  land  taken,  does  not 
preclude  a  retrial  of  that  issue  in  the  circuit 
court.  Shirley  v.  Southern  R.  Co.  in  Ken- 
tucky [Ky.]  89  S.  W.  124.  The  report  of  an 
auditor  duly  appointed  by  the  probate  court 
under  Rev.  Laws,  c.  165,  §  5],  is  admissible 
as  evidence  on  a  hearing  before  a  master 
appointed  by  the  Supreme  Judicial  Court  on 
appeal  from  a  decree  of  the  probate  court. 
Collins  v.  Poole  [Mass.]  77  N.  E.  484.  In 
such  cases  it  is  to  be  assumed  that  the  re- 
port contains  statements  material  to  the  in- 
quiry. Id.  Appeal  to  circuit  court  from  the 
admission  of  a  will  to  probate.  In  re  Sol- 
omons' Estate  [S.  C]  54  S.  E.  207.  On  trial 
de  novo  on  appeal  from  a  judgment  depend- 
ent upon  another  in  the  same  case,  both  will 
be  retried.  Woldert  Grocery  Co.  v.  Boon- 
vllle   Elevator  Co.    [Tex.]   91   S.  W.   1082. 

99.  Reynolds  v.  Great  Northern  R.  Co. 
[Wash.]   82  P.   161. 

1.  In  North  Dakota,  in  cases  tried  under 
Rev.  Code  1899,  §  5630.  Bank  of  Park 
River  v.   Norton    [N.   D.]    104   N.   W.    525. 

3.  Sections  13S,  139,  144,  Code  Civ.  Prac, 
relative  to  variances  and  amendments  ap- 
plies to  trials  de  novo  of  suits  in  equity  on 
appeal.  Lichty  v.  Beale  [Neb.]  106  N.  W. 
1018.  Where,  after  appeal  from  county  to 
district  court  in  action  for  conversion, 
plaintiff  pleaded  facts  as  to  his  title  incon- 
sistent with  those  set  up  below,  but  same 
conversion  of  same  property  was  alleged 
held  that  there  was  a  departure,  but  no 
change  in  the  cause  of  action.  Epley  v. 
Lovell,  5  Neb.  Unoff.  251,  97  N.  W.  1027. 
Where  the  warrant  in  an  action  before  the 
justice  of  the  peace  sets  out  two  causes  of 
action,  and  the  defendant  did  not  call  upon 
the  plaintiff  to  make  his  complaint  more 
specific,  either  in  the  justice's  court  or  on 
appeal  to  the  superior  court,  it  was  held 
tliat  the  superior  court  properly  submitted 
the  case  upon  the  cause  of  action  which 
seemed  to  be  sustained  by  the  evidence,  and 
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(§  13)     B.  General  scope  or  ohjects  of  review.^ — Unnecessary  points*  or  ab- 
stract questions  will  not  be  decided.^     Accordingly  errors  which  may  not  arise. 


refused  to  submit  it  upon  the  other  cause  of 
action.  See  Revisal  1905,  §§  496,  1459,  1496, 
relating  to  practice  irr  justices'  courts  ana 
appeals  therefrom.  Smitli.  v.  Newberry  [N. 
C]  53  S.  E.  234.  Any  competent  evidence 
relating-  to  the  same  transaction  tried  in 
the  justice  court  is  admissible  upon  the  trial 
in  the-'  county  court  and  its  admission  is  not 
a  chang-e  of  the  cause  of  action.  Hasse  v. 
Herring-  [Colo.]  85  P.  629.  On  appeal  to  the 
.superior  court  from  a  judgment  of  its  clerk, 
it  is  proper  to  allow  additional  evidence.  In 
re  Scarboroug-h's  Will,  139  N.  C.  423,  51  S. 
E.   931. 

3,  See  5   C.   L.    211. 

4.  Sufficiency  of  complaint  where  court 
erred  in  overruling  afhrmative  defense  in 
the  answer  (Giles  v.  De  Cow  [Colo.]  83  P. 
638),  or  where  errors  of  law  necessitate  a 
reversal  (Herrington  v.  Macon  [Ga.]  54  S. 
B.  71).  The  supreme  court  in  reversing 
.ludgment  on  the  ground  that  trial  court  was 
-without  jurisdiction  will  not  consider  the 
merits.  Railroad  Commission  of  Georgia  v. 
Palmer  Hardware  Co.  [Ga.]  53  S.  E.  193. 
Questions  Vi^hich  do  not  concern  the  appel- 
lant. Where  the  appellant  in  partition  pro- 
ceedings was  only  concerned  as  to  whether 
the  party  under  whom  he  claimed  had  a 
g-reater  interest  than  a  life  estate,  he  could 
not  raise  the  question  as  to  whether  the 
property  was  partitioned  among  the  proper 
parties,  the  court  having  decided  that  the 
party  under  whom  the  appellant  claimed 
took  only  a  life  estate.  Hill  v.  Gianelli 
[111.]  77  N.  E.  458.  Where  the  decision  of 
the  trial  court  is  such  that  it  makes  no  dif- 
fe'-ei-ice  w^hf^thor  the  transaction  forming 
the  basis  of  the  suit  was  a  loan  or  an  in- 
vestment, the  appellate  court  will  not  con- 
sider the  question  as  to  whether  the  trial 
court  was  right  in  considering  such  trans- 
action as  a  loan.  Hanks  v.  Hanks,  217  111. 
359,  75  N.  E.  352.  In  reviewing  a  ruling 
refusing  to  sustain  a  demurrer  to  one  par- 
agraph of  a  pleading,  the  appellate  court 
will  not  consider  the  evidence,  the  inquiry 
being  limited  to  the  question  whether  tlie 
evidence  tending  to  support  such  pleading 
could  have  properly  been  admitted  under 
some  other  paragraph.  McAfee  v.  Bending 
[Ind.  App.]  76  N.  E.  412.  Where  the  appel- 
lants in  a  suit  to  prevent  certain  namer 
from  being  placed  on  a  ballot  have  acqui- 
esced in  the  decree  of  the  trial  court  that 
a  certain  number  of  such  names  should  not 
be  placed  on  the  ballot,  the  appellate  court, 
in  affitmlng  the  decision  of  the  trial  court 
will  not  consider  the  action  of  such  court 
in  rejecting  such  names,  on  the  ground  that 
the  petitions  for  such  names  were  not  ac- 
knowledged, nor  will  it  consider  the  neces- 
sity for  such  acknowledgment  as  to  peti- 
tioners of  the  names  allowed.  Remster  v. 
Sullivan  [Ind.  App.]  75  N.  E.  860.  The  suf- 
ficiency of  the  pleadings,  where  the  same 
question  is  presented  by  the  findings  of  fact 
and  conclusions  of  law.  Western  Ind.  Coal 
Co.  V.  Brown  [Ind.  App.]  74  N.  E.  1027; 
Union  Inv.  Co.  v.  McKinney  [Ind.  App.]  74 
N.  B.  1001;  Ray  v.  Baker  [Ind.]  74  N.  E. 
610;  Home  Nat.  Bank  v.  Hill  [Ind.]  74  N.  E. 
10S6;  Board  of  Com'rs  of  LaPorte  County  v. 
Wolff  [Tnd.]  76  N.  E.  247.  The  formal  suffi- 
cioncy    of   a  demurrer  which   is   sustained   to 


a  bad  answer.  Board  of  Com'rs  of  Morgan 
County  V.  Crone  [Ind.  App.]  75  N.  E.  S26; 
Watkins  &  Co.  v,  Guthrie  &  Co.  [Miss.]  3S 
So.  370.  Where  upon  a  motion  to  set  aside 
a  verdict  the  counsel  for  the  plaintiff  was 
allowed  to  file  affilavits  challenging  the 
fairness  of  a  settlement  upon  v/hich  the 
motion  was  based,  on  appeal  from  the-  re- 
fusal of  the  motion  it  was  held  tha.t  the 
appellate  court,  having  decided  that  the  de- 
fendant's application  for  leave  to  file  addi- 
tional af-fidavits  should  have  been  granted, 
would  not  consider  the  question  as  to 
whether  the  trial  court  erred  in  permittin.-^v 
the  trial  to  continue  after  the  defendarit 
had  offered  the  settlement  in  evidence,  or 
whether  it  was  necessary  for  the  defendant 
to  plead  the  release,  or  whether  the  defend- 
ant was  entitled  to  an  order  discontinuing 
the  a.ction  and  to  have  the  verdict  set  aside. 
Kuelm  V.  Syracuse  Rapid  Transi  tR.  Co.  [N. 
Y.]  76  N.  E.  489.  Constitutional  questions 
not  squarely  raised  by  the  record.  Mont- 
gomery V.  Seaboard  Air  Line  R.  Co.  [S  C] 
53  S.  E.  987.  Ordinarily,  on  an  aprieal  from 
an  order  granting  a  temporary  injunction 
restraining  the  enforcement  of  a  statute 
claimed  to  be  unconstitutional,  nothing 
more  should  be  considered  than  manifest 
abuse  of  discretion  in  granting  the  injunc- 
tion; but  where  the  question  will  neces- 
sarily arise  in  the  court  below  and  the  con- 
stitutional questions  have  been  argued  and 
the  parties  desire  a  speedy  termination  of 
the  litigation  it  is  proper  to  determine 
whether  the  facts  stated  constitute  a  cause 
of  action.  Jewett  Bros.  v.  Smail  [S.  D.]  105 
N.  W.  738.  On  habeas  corpus,  where  bail  is 
the  only  question,  errors  of  the  trial  judge 
in  admitting  or  rejecting  evidence  Xvill  not 
be  considered.  Ex  parte  Parker  [Tex.  Cr. 
App.]  88  S.  W.  230.  Where  the  decree  on 
appeal  on  some  issues  disposes  of  the  case, 
the  remaining  assignments  will  not  bo 
passed  upon.  Love  v.  Busch  [C.  C.  A.]  142 
F.   429. 

5.  Dismissal  of  appeal  where  all  ques- 
tions involved  become  abstract  is  treated  in 
§  11  G,  ante.  Where  tv/o  necessary  parties 
lefendant  were  not  properly  served  so  as 
to  give  the  trial  court  jurisdiction,  the  mer- 
its of  the  case  will  not  be  considered  on  ap- 
peal though  both  parties  so  reouest. 
Wright  V.  Hink  [Mo.]  91  S.  W.  933.  Where 
an  appeal  is  unauthorized,  court  will  not 
express  an  opinion  upon  the  merits  of  the 
case  in  the  absence  of  any  peculiar  neces- 
sity therefor.  Putney  v.  Milwaukee  Light. 
Heat  &  Traction  Co.    [Wis.]    105   N.   W.    1066. 

Moot  questions:  An  appeal  involving 
only  a  question  which  has  become  moot  will 
not  be  entertained  merely  to  determine  lia- 
bility for  costs  Campbell  v.  Shelby  County 
[Ala.]  41  So.  407.  An  ordinance  cannot  be 
assailed  as  unconstitutional  unless  the  rec- 
ord shows  a  violation.  A  mere  concession 
of  violation  when  not  true  raises  onlv  a 
moot  question.  State  v.  Smithart  [Iowa] 
105  N.  'W.  128.  Denial  of  an  injunction 
against  the  holling  of  an  election  after  the 
election  has  been  held.  McDaniel  v.  Hurt 
[Miss.]  41  So.  381.  Moot  questions  in  an 
agreed  case  containing  no  provision  for 
judgiTient,  in  the  absence  of  st^""';''  -•=-^=ons 
Attorney   General    v.    Fogarty    [K.    H.]    62    A. 
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or  which  may  be  cured,  on  a  retrial,®  or  which  have  been  eliminated  by  a  settle- 
ment '  or  chanfi:e  of  facts,*  or  other  collateral  matter,^  or  which  have  been  cured  ^^ 
or  Tnerged  in  a  later  and  final  decision,^^  will  be  ignored.  As  a  general  rule  no 
question  not  properly  saved  below,^^  preserved  and  presented  in  the  record/^  prop- 
erly assigned,"  and  briefed  and  argued,^^  and  no  question  which  does  not  harm  the 
person  appealing  or  o])jecting,i<'  Avill  be  considered,  but  fundamental  errors  and 
jurisdictional  defects  apparent  on  the  face  of  the  record  are  reviewable  though 
never  before  claimed  or  urged,^'  unless  they  are  such  as  can  be  and  have  been  waived 
by  act  of  appellant.^*  The  appellate  court  may,  also,  when  justice  requires  it,  con- 
sider questions  not  properly  saved."  Statutes  permitting  a  review  of  only  a  single 
question  of  fact  do  not  require  the  court  to  ignore  errors  of  lav\^  apparent  on  the 
record. -°     An  appellant,  whose  sole  connection  with  the  case  below  was  as  complain- 


219.  An  appeal  from  a  refusal  to  discharg-e 
from  imprisonment  upon  a  petition  for  ha- 
beas corpus,  where  the  term  of  imprison- 
ment Is  expired.  Ex  parte  Person  [N.  C] 
52  S.  E.  1033.  Rlg-ht  to  office  after  term  ex- 
pire-l.  State  v.  Moodv  [N.  D.]  106  N.  W. 
1135. 

fi.  Exceptions  which  may  be  remedied. 
Couson  V.  ^\^ilson  [Cal.  App.]  S3  P.  262.  The 
.statute  requirinsT  an  appellate  court  to  pass 
on  all  a^sig'nments  presented  where  the 
case  is  remanded  for  a  new  trial  does  not 
require  it  to  pass  on  questions  which  can- 
not arise  on  the  new  trial.  "Worcester  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  91  S. 
W.    339. 

7.  The  payment  of  the  damag-es  awarded 
In  condemnation  proceeding's  will  not  pre- 
vent either  party  litig'ating'  such  question 
on  appeal,  ibouglas  v.  Indianapolis  &  N. 
W.    Traction    Co.    [Tnd.    App.]    76    N    .E.    S92. 

8.  Where  the  defendants  comply  with  an 
alternative  writ  of  mandate,  and  the  case 
is  dismissed,  the  appellate  court  will  not 
consider  the  questions  involved  in  the  rul- 
ings of  the  trial  court.  McCormick  v.  State 
[Ind.]    76   N.    E.    293. 

9.  "Where  the  statute  under  which  relief 
was  sought  becomes  inoperative  pending 
appeal.  Browne  v.  State  [Ala.]  41  So.  407. 
Appeal  depending  on  rights  under  a  statute 
repealed  pending  the  appeal.  Campbell  v. 
Shelby  County  [Ala.]  41  So.  407.  Enactment 
of  another  statute  in  lieu  of  the  one  under 
which  the  suit  was  brought  does  not  make 
the  case  a  moot  one  unless  it  appears  that 
the  parties  are  relieved  of  all  liability  un- 
der the  former  statute.  Campbell  v.  Cali- 
fornia,  200  U.   S.   S7,    50   Law.   Ed. . 

10.  "Where  amendment  to  a  declaration 
is  withirawn  upon  the  introduction  of  evi- 
dence to  support  the  original  allegations, 
any  error  in  allowing  the  amendment  is 
cured.  Georgia  K.  &  Elec.  Co.  v.  Reeves, 
123  Ga.  697.  51  S.  E.  610.  If  a  motion  for 
nonsuit  should  have  been  granted  at  tlie 
time  when  it  was  refused,  yet  if  the  evi- 
dence afterwards  introduce!  supplied  the 
deficiency,  no  reversal  will  result  from  such 
refusal.  II.  Error  in  modification  of  in- 
struction cured  by  another  instruction. 
Coal  Pelt  Flee.  R.  Co.  v.  Kays,  217  111.  340, 
75  N.  E.  ^''S.  An  unw^arranted  statement  by 
counsel  made  in  tiie  argument  excepted  to 
by  opposing  counsel  but  curei  by  instruc- 
tions to  disregard,  given  by  the  court.  Tay- 
lor V.  Modern  Woodmen  of  America  ["Wash.] 
84    P.    807. 


11.  An  exception  by  the  plaintiff  to  the 
transfer  of  the  ease  to  the  law  calendar  for 
the  purpose  of  directing  a  legal  issue  will 
not  be  considered  after  a  verdict  has  been 
rendered  for  the  plaintiff,  such  exception 
being',  as  to  the  plaintiff,  merely  speculative. 
Brock  V.   Kirkpatrick   [S.   C]    52  S.    E.   592. 

12.  See  Savins'  Questions  for  Review,  6 
C.  Ij.  1385.  An  instruction  not  objected  to 
will  not  be  passed  upon  for  the  guidance 
of  the  court  below,  on  a  retrial.  Troxell  v. 
Anderson  Coal  Min.   Co.    [Pa.]    62   A.    10S3. 

13.  See  ante,    §   9. 

14.  See  ante,   §   11   E. 

15.  See  ante,   §   11   F. 

16.  See  Harmless  and  Prejudicial  Error. 
5   C.  L,.   1620. 

17.  See,  also.  Saving  Questions  for  Re- 
view. 6  C.  L.  1385.  The  objections  that  the 
petition  does  not  state  a  cause  of  action  and 
that  the  court  has  no  jurisdiction  of  that 
kind  of  cases  can  be  raised  for  the  first  time 
on  appeal.  Hudson  v.  Cahoon  [Mo.]  91  S. 
W.  72.  "Where  the  lack  of  jurisdiction  over 
tlae  defendant  or  the  res  appears  on  the  face 
of  the  record,  the  question  may  be  raised 
for  the  first  time  on  appeal.  Little  Rock 
Trust  Co.  V.  Southern  Missouri  &  A.  R.  Co. 
[Mo.]  93  S.  W.  944.  Insufficiency  of  com- 
plaint to  entitle  plaintiff  to  relief  may  bo 
urged  for  first  time  on  appeal  from  a  fore- 
closure decree.  Horn  v.  United  States  Min. 
Co.  [Or.]  SI  P.  1009.  On  error  to  a  decree 
pro  confesso,  the  sufficiency  of  the  evidence 
will  not  be  reviewed.  Glos  v.  Sheed,  218  111. 
209,  75  N".  E.  SS7.  Party  in  default  cannot 
challenge  venue  or  raise  defense  of  usurj'. 
Carson  Bros.  v.  McCord-Collins  Co.  [Tex. 
Civ.   App.]    S4    S.  W.    391. 

18.  Appellant  cannot  object  in  the  appel- 
late court  tliat  the  action  is  of  an  equitable 
cliaracter  and  that  the  law  court  below  had 
no  jurisdiction  when  he  voluntarily  brought 
the  action  in  tiiat  court.  Reichardt  v. 
American  Platinum  "Works,  47  Misc.  650,  94 
N.  Y.  S.  384.  But  if  the  court  and  the  parties 
have  procee'ted  on  the  theory  that  the 
pleadings  sufficiently  present  certain  issues, 
not  jurisdictional,  tlie  court  on  appeal  will 
not  examine  tlie  pleadings  to  determine 
their  sufficiency  to  clearly  make  the  issue. 
Morrill   v.   McNeill    [Neb.]    104  N.   "W.    195. 

19.  May  waive  the  rule  precluding  a 
party  from  raisins'  a  question  in  the  ab- 
sence of  exception  to  the  ruling  below.  In 
re  Moebus    [N.   H.]    62   A.    170. 

20.  Rev.  Codes  1899,  §  56.'30.  Buckingham 
V.   Flummerfelt    [N.  D.]   106  N.  "W.   403. 
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ant  in  a  cross  complaint  cannot  challenge  any  of  the  rulings  or  proceedings  of  the 
trial  court  made  or  had  in  the  action  as  maintained  by  appellee  under  his  complaint.-^ 
An  appellate  court  may  inquire  into  the  jurisdiction  of  the  court  below  in  order  to 
determine  its  own  jurisdiction.-^ 

(§  13)  C.  Restriction  of  review  to  7-iiImgs  and  issues  helow.-^'- — Eeview  proper 
is  of  course  strictly  confined  to  the  rulings  made  ^*  and  the  issues  joined  and  de- 
cided ^^  below.-''  As  a  general  rule  the  theory  of  the  case  acquiesced  in  below  will 
be  adhered  to,^^  and  a  correct  ruling  will  be  sustained  though  wrong  or  deficient 
reasons  were  given  therefor  below.^^ 


31.     state  V.  T^Hmer   [Ind.]   77  N.  E.   1078. 

23.  Jurisdiction  of  appellate  court  as  de- 
pendent on  that  of  lower  court.  See  ante, 
§  5.  Jurisdiction  of  the  court  below  will  be 
examined  suo  moto.  Fernandez  Y  Perez  v. 
Perez  T  Fernandez,  202  U.  S.   SO,   50  T^aw.   F' 

• .     As    whether    the    removal    from    the 

state  to  the  Federal  courts  was  pronrr 
Fred  Macey  Co.  v.  Macey  [C.  C.  A.l  135  F. 
725.  As  where  in  bankruptcy  proceedings 
the  petition  fails  to  show  an  indebtedness  of 
$1,000  or  over.  Taft  Co.  v.  Century  Sav. 
Bank   [C.  C.  A.]    141   F.   369. 

23.     See   5   C.  L.    214. 

34.  For  full  treatment  of  this  question, 
see  Saving  Questions  for  Review,  6  C.  L. 
1385.  On  appeal  from  an  order  on  demurrer 
nothing  outside  the  pleadings  can  be  con- 
sidered. Peebles  v.  Yates  [Miss.]  40  So.  996. 
The  rule  applies  to  questions  raised  in  court 
of  final  appeal  which  w^ere  beyond  the  juris- 
diction of  the  court  of  primary  appeal.  In- 
asmuch as  appellate  court  has  no  jurisdic- 
tion to  consider  constitutional  questions,  an 
appeal  to  that  court  though  subsequently 
carried  to  supreme  court  waives  such  ques- 
tions.    Case  V.   Sullivan   [111.]   78  N.   E.   37. 

za.  See  Saving  Questions  for  Review,  6  C. 
L.  1385.  An  order  entered  by  the  trial  court 
after  final  judgment,  reciting  that  certain 
evidence  w^as  heard  on  the  trial,  cannot  be 
considered  on  appeal.  Gaboury  v.  Coombs 
[Ky.]  89  S.  "W.  300.  Where  co-defendants 
set  up  different  issues  and  one  is  defeated, 
he  cannot  on  appeal  raise  the  issues  of  his 
co-defendant  but  is  confined  to  his  own. 
City  of  Covington  v.  Noland  &  Co.  [Ky.]  89 
S.  W.  216.  Upon  a  question  as  to  whether  a 
contract  was  usurious  under  the  laws  of  an- 
other state,  the  appellate  court  will  consider 
only  the  evidence  offered  at  the  trial.  Mer- 
cantile Guaranty  Co.  v.  Hilton  [Mass.]  77  N. 
E.  312.  Where  there  is  no  statement  of 
facts  and  no  finding  as  to  an  issue,  such 
Issue  cannot  be  considered  on  appeal. 
Featherstone  v.  Brown  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  387,  88  S.  W.  470.  Upon  ap- 
peal under  Rev.  St.  1895,  §  1383,  from  an 
order  appointing  a  receiver  without  notice 
to  opposing  party,  the  case  must  be  pre- 
sented on  the  petition  and  order  alone. 
Haywood  v.  Scarborough  [Tex.  Civ.  App.]  92 
S.  W.  815.  Errors  made  upon  a  first  trial 
cannot  be  urged  upon  an  appeal  from  the 
denial  of  a  motion  for  a  new  trial  made  in 
consequence  of  errors  committed  upon  the 
second  trial.  White  v.  Madison  [Okl.]  83  P. 
798.  The  action  of  the  court  in  sustaining 
a  demurrer  to  a  plea  is  to  be  considered 
with  reference  to  the  complaint  on  file 
when  the  court  made  its  ruling  upon  the 
demurrer  to   the   plea,   without   reference   to 


subsequent  developments  in  the  cause.  Chi- 
cago &  W.  I.  R.  Co.  V.  Marshall  [Ind.  App.] 
75  N.  E.  973.  So  also  the  sufficiency  of  a 
complaint  as  against  a  demurrer  will  be  con- 
sidered on  appeal  witiiout  indulging  those 
intendments  which  are  allowed  after  the 
verdict    to    cure    a    defective    complaint.     Id. 

Amendment  of  plendiuss:  Amendment  of 
the  complaint  will  not  be  allowed  on  appeal, 
where  the  amendment  would  present  a  case 
substantially  different  from  the  one  tried, 
and  raise  a  question  of  law  not  involved  in 
the  appeal.  Bonner  v.  Stotesbury,  139  N.  C. 
3,  51  S.  E.  781.  See,  also.  Pleading,  6  C.  L. 
1008.  Upon  the  report  of  a  case  to  the  su- 
preme judicial  court,  an  amendment  chang- 
ing the  action  from  law  into  equity  will  not 
be  allowed,  where  by  the  terms  of  the  re- 
port such  privilege  has  not  been  reserved. 
Mee  V.  Fay  [Mass.]  76  N.  E.  229.  Where 
plaintiff  voluntarily,  but  by  mistake,  dis- 
missed one  count  of  his  complaint,  thereby 
making  an  instruction  relating  thereto  er- 
roneous, he  cannot  amend  on  appeal  so  as  to 
restore  such  count,  and  thus  obviate  the  er- 
ror. Landers  v.  Quincy,  etc.,  R.  Co.,  114  Mo. 
App.    655,   90  S.  W.   117. 

Matters  ari-sing  after  entry  of  judgrment 
or  appeal:  The  appellate  court  will  not  en- 
tertain any  evidence  of  matters  occurring 
subsequent  to  rendition  of  judgment  by 
trial  court,  as  death  of  judgment  debtor  and 
failure  to  present  claim  to  his  executors. 
People's  Home  Savings  Bank  v.  Sadler  [Cal. 
App.]  81  P.  1029.  Proceedings  subsequent  to 
the  order  appealed  from  cannot  be  consid- 
ered though  an  appeal  from  the  order  in 
such  proceedings  is  jointly  heard.  Succes- 
sion of  Henry  [La.]  40  So.  635.  Special  find- 
ings made  and  filed  by  the  trial  court  after 
entry  of  its  decree  cannot  be  considered. 
Shaffer  v.  Detie,  191  Mo.  App.  377,  90  S.  W. 
131.  An  affidavit  of  a  juror  to  impeach  a 
verdict  which  was  stricken,  at  appellant's 
request,  is  not  before  the  court  on  appeal 
from  a  judgment  setting  verdict  aside. 
Buchanan  v.  Laber,  39  Wash.  410,  81  P.  911. 
The  Federal  supreme  court  cannot  reverse 
a  judgment  in  state  court  on  the  ground 
that  it  was  invalidated  by  a  state  statute 
subsequently  enacted.  Campbell  v.  State  of 
California,  200  U.  S.  87,   50  Law.  Ed. . 

26.  The  consequence  of  this  rule  is  that 
one  must  join  issue  or  procure  a  ruling  by 
properly  objecting  or  challenging  the  court's 
attention.  See  full  treatment  in  Saving 
Questions  for  Review,   6  C.   L.   1385. 

37.  For  full  treatment  of  this  question 
see  Saving  Questions  for  Review,  6  C.  L. 
1385. 

38.  For  a  full  discussion  of  this  question 
see  Harmless  and  Prejudicial  Error,  5  C.  L. 
1620. 
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(§  13)  D.  The  extent  of  the  review  and  the  questions  reached  is  determined 
hi/  the  character  and  effect  of  the  order  or  judgment.-^ — Where  the  jurisdiction  is 
ex  ratione  materia^,  some  courts  will  not  extend  review  beyond  the  jurisdictional 
matter.^?  Others,  however,  will  consider  all  questions  arising  on  the  record. ^^ 
Generally  speaking,  the  main  or  final  judgment  takes  up  all  intermediate  orders  or 
proceedings,^^  but  not  those  subsequent  to  it,^^  nor  separate  parts  not  appealed,^* 
nor  ancillary  remedies,^^  nor  appealable  interlocutory  orders  made  in  the  course  of 
the  trial. ^*     An  appeal  from  an  interlociitory  order  brings  up  only  the  order  itself 


29.  See  5  C.  L.  215. 

30.  A  case  directly  appealable  to  the  su- 
preme court,  regardless  of  the  amount  In 
controversy,  under  acts  1901,  p.  566,  c.  247. 
§  8.  is  appealable  for  the  purpose  of  pre- 
senting' only  such  questions  as  are  men- 
tioned by  the  statute.  Hood  v.  Baker  [Ind. 
App.]  75  N.  E.  608.  On  an  appeal  in  which  the 
supreme  court  has  jurisdiction  solely  be- 
cause the  validity  of  an  ordinance  is  in- 
volved, the  proper  construction  of  the  ordi- 
nance is  not  before  the  court,  and  the  judg- 
ment will  be  reviewed  only  in  case  tlie  ordi- 
nance is  found  invalid  and  then  only  to  the 
extent  that  it  was  affected  by  the  invalid 
ordinance.  Gies  v.  Broad  [Wash.]  83  P. 
1025. 

31.  In  Illinois  the  supreme  court,  vi'liere 
it  has  jurisdiction  by  reason  of  a  constitu- 
tional question,  will  consider  all  the  ques- 
tions arising-  in  the  record.  Cliicago,  etc., 
R.  Co.  v.  People,   217  111.   164,  75  N.   E.   368. 

32.  Generally  an  appeal  from  a  final 
judgment  brings  up  for  review  any  order 
made  in  the  same  case  before  judgment.  2 
Ball.  Ann.  Codes  &  St.  §  6500,  subd.  1.  Jor- 
dan V.  Hutchinson,  39  Wash.  373,  81  P.  867. 
In  California  by  statute,  an  appeal  from  an 
order  admitting  a  will  to  probate  brings 
up  for  revieTv  an  order  disn»issing  the  con- 
test of  a  will  for  lack  of  interest,  as  an  in- 
termediary order.  In  re  Edelman's  Estate 
[Cal.]  82  P.  962.  An  assignment  of  error  to 
rulings  made  in  the  case  preliminary  to 
final  judgment  can  be  considered  only  on  ap- 
peal from  final  judgment.  Goodykoontz  v. 
Imes  [Colo.]  85  P.  839.  W'here  a  demurrer 
interposed  by  the  defendant  setting  up  tlie 
statute  of  frauds  was  overruled,  and  tlie  de- 
fendant took  no  appeal  from  the  order  over- 
ruling the  demurrer,  but  filed  his  answer 
in  which,  however,  he  did  not  set  up  the 
frauds,  the  order  overruling  the  demurrer 
was  reviewable  on  an  appeal  from  the  final 
judgment.  Harrell  v.  Sonnabend  [Mass.]  77 
N.  B.  764.  An  appeal  from  the  final  decree 
in  a  suit  for  specific  performance  held  to 
Taring  up  an  exception  to  the  ruling  of  a 
master  that  the  plaintiff  derived  a  good  and 
sufficient  title  to  the  premises  described  in 
a  certain  deed.  Cawley  v.  Jean,  189  Mass. 
220,  75  N.  E.  614.  No  appeal  having  been 
taken  from  an  order  disallowing  dower  to 
the  wives  of  certain  bankrupt  trustees,  al- 
lowing commissions,  etc.,  "w'hich  order  was 
not  final,  but  appealable  under  Code  Pub. 
Gen.  Laws  1904,  art.  5,  §  27,  it  -was  review- 
able on  appeal  from  tlie  final  order  as  au- 
thorized'by  §  28.  Slingluff  V.  Hubner  [Md.] 
61  A.  326.  Code  Civ.  Proc.  §  1742,  provides 
that  on  appeal  from  a  judgment  the  court 
may  review  the  verdict  or  decision,  and  any 
intermediate  order  or  decision  excepted  to 
which  involves  the  merits  or  necessarily  af- 
fects the   judgment  except  a  decision   or  or- 


der from  which  an  appeal  might  be  taken. 
Great  Falls  Meat  Co.  v.  Jenkins  [Mont.]  84 
P.  74.  Though  a  decree  in  foreclosure  pro- 
ceedings finding  personal  liabilities  may  be 
regarded  as  interlocutory  yet  as  to  facts 
well  pleaded  It  is  not  subject  to  review  on 
objections  to  a  deficiency  judgment.  Par- 
ratt  V.  Hartsuff  [Neb.]  106  N.  W.  966.  Er- 
ror, excepted  to,  in  denying  a  motion  for 
judgment  notwithstanding  tlie  verdict  made 
before  judgment,  is  reviewable  on  appeal 
from  the  judgment.  Satterlee  v.  Modern 
Brotherhood  [N.  D.]  106  N.  W.  561.  W^here 
a  motion  of  adjournment  is  denied  and 
judgment  rendered  dismissing  the  complaint, 
plaintiff's  remedy  is  by  appeal  from  the 
judgment.  Lefenfeld  v.  Adler,  99  N.  Y.  S. 
799.  On  writ  of  error  to  a  judgment  the 
case  is  before  the  court  on  the  entire  record 
and  the  refusal  to  strike  part  of  a  pleading 
is  before  tlie  court  for  review.  Bosler  v. 
Coble  [Wyo.]  84  P.  895.  An  order  denying 
a  change  of  venue  though  not  appealable  is 
reviewable  on  appeal  from  the  judgment 
rendered  in  the  case.  Sanders  v.  German 
Fire  Ins.   Co.   [Wis.]   105  N.  W.   787. 

33.  That  improper  conditions  were  re- 
quired to  be  inserted  in  the  supersedeas 
bond  Is  not  reviewable  on  assignment  of  er- 
ror. HoT\-ell  V.  Commercial  Bank,  Ocala 
Branch  [Fla.]  40  So.  76.  Orders  correcting 
a  record  nunc  pro  tunc  are  reviewable,  and 
are  presented  to  an  appellate  court  by  bill 
of  exceptions.  State  v.  Ryan,  115  Mo.  App. 
414,  90  S.  W.  418.  Judgments  and  orders, 
entered  by  the  court  after'  appeal,  are  not 
before  the  appellate  court  where  no  appeal 
has  been  taken  from  such  judgment  or  or- 
der, though  the  party  objecting  save  excep- 
tions in  a  separate  bill  of  exceptions, 
■^''estern  Cattle  Brokerage  Co.  v.  Gates,  190 
Mo.  391,  89  S.  W.  382.  A  request  to  amend 
a  complaint  made  after  nonsuit  can  give  no 
riglits  on  appeal  from  the  judgment  entered 
upon  the  nonsuit.  Sutherland  v.  Animann, 
98  N.   T.   S.    574. 

34.  While  an  order  was  appealable  be- 
cause, inter  alia,  it  dissolved  an  injunction, 
failure  to  appeal  although  destroying  the 
right  of  review  as  to  the  injunction  did  not 
lose  the  right  of  review  as  to  other  matters 
decided  by  the  orders  on  an  appeal  from  the 
final  decree.  Chapman  v.  Yellow  Poplar 
Lumber  Co.   [C.  C.  A.]   143  F.   201. 

35.  Delamanarus  v.  Chuclos,  98  N.  Y.  S. 
515. 

36.  Upon  a  writ  of  error  to  review  a  rul- 
ing of  the  trial  court  refusing  to  sustain  a 
motion  to  dismiss  a  caveat  to  the  return  of 
appraisers  upon  an  application  for  a  year's 
support,  exceptions  to  the  allowance  of  aa 
amendment  to  the  caveat  or  to  a  continu- 
ance of  the  case  cannot  be  considered. 
Mathews  v.  Rountree,  123  Ga.  327,  51  S.  E, 
423.     On    an    appeal    from    an    order    refusing 
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as  it  stood  at  the  making  thereof,  and  nothing  subsequent.'^  Appeals  from  the 
grant  or  refusal  of  a  new  trial "'  or  other  orders  made  in  the  course  of  the  trial '''' 
or  after  judgment,  reach  onh'  those  matetrs  which  entered  into  the  order  itself," 


to  sustain  a  motion  to  make  a  mandamus 
absolute,  the  supreme  court  cannot  con- 
sider an  assignment  of  error  complaining-  of 
tlie  overruling  of  a  demurrer  to  the  answer, 
where  the  trial  court  holds  that  the  answer 
presents  an  issue  of  fact,  and  refers  such 
issue  to  a  jury,  and  there  has  been  no  final 
judgment  thereon.  Mirierpl  Bluff  Board  of 
Education  v.  Mineral  Bluff,  123  Oa.  669,  51 
S.  E.  577.  In  the  absence  of  statute  au- 
thorizing it,  interlocutory  orders  made  in 
the  progress  of  the  cause  cannot  be  reviewed 
on  appeal  from  the  final  judgment.  Jenkins 
&  Reynolds  Co.  v.  Wells  [111.]  77  N.  E.  236 
An  appeal  from  a  decree  establishing  a  trust 
does  not  bring  up  an  interlocutory  order  for 
an  accounting.  Stahl  v.  Stahl,  220  111.  188, 
77  N.  E.  67.  An  order  reserving  for  future 
consideration  the  question  as  to  the  appli- 
cation of  a  fine  imposed  in  contempt  pro- 
ceedings will  not  be  considered  on  appeal 
from  a  decree  imposing  tlie  fine.  Franklin 
Union,  No.  4  v.  People,  220  111.  355,  77  N.  E. 
176.  On  appeal  from  an  order  denying  a 
motion  to  vacate  an  order  to  slio-w  cause 
why  judgment  for  plaintiff  in  foreclosure 
proceedings  against  a  corporation  should 
not  be  set  aside,  an  order  permitting  the 
stockholders  to  represent  the  corporation  in 
defense  of  the  suit  could  not  be  reviewed, 
the  same  not  having  been  appealed  from. 
Frederick  Milling  Co.  v.  Frederick  Farmers' 
Alliance  Co.  [S.  D.]  106  N.  W.  298.  The  pro- 
priety of  the  appointment  of  a  receiver  can 
be  raised  only  on  appeal  from  the  order  ap- 
pointing him  and  not  on  appeal  from  final 
judgment.  Jones  v.  Nortliern  Pacific  Fish  & 
Oil  Co.   [Wash.]    84  P.   1122. 

37.  Where  exceptions  are  duly  taken  to 
an  order  sustaining  a  demurrer  to  the  com- 
plaint and  another  amended  complaint  is 
filed  to  which  defendant  demurred  and 
pleaded  res  adjudicata,  on  appeal  from  a  dis-' 
missal  taken  within  a  year  from  the  first  or- 
der, the  order  w^ill  be  reversed  if  erroneous 
notwithstanding  plea  of  res  adjudicata. 
Bush  V.  Prescott  &  N.  W.  R.  Co.  [Ark.]  89 
S.  W.  86.  The  sufficiency  of  tlie  pleadings 
to  state  a  cause  of  action  is  the  only  ques- 
tion that  can  be  considered  on  appeal  from 
a  ruling  on  a  general  demurrer.  Andrews 
V.  Andrews'  Committee  [Ky.]  90  S.  W.  581. 
On  an  appeal  from  a  decree  of  a  single  jus- 
tice affirming  the  action  of  tlie  probate 
court  upon  a  petition  to  sell  the  dower  and 
homestead  rights  of  an  insane  person,  noth- 
ing can  be  reviewed  except  the  power  of  the 
court  to  make  the  order  appealed  from  under 
the  evidence  tliat  may  have  been  adduced. 
Robinson  v.  Dayton  [Mass.]  77  N.  E.  503. 
Where  alleged  error  is  granting  of  nonsuit, 
court  will  consider  case  as  it  was  at  time 
of  passing  on  motion,  and  will  consider  only 
the  grounds  urged  in  the  motion.  Makel 
V.  Bartlett  [Mont.]  82  P.  795.  On  an  appeal 
from  an  interlocutory  order  appointing  a 
receiver,  there  can  be  no  inquiry  as  to  the 
merits  of  the  cause  in  which  the  interlocu- 
tory order  has  been  granted,  except  in  so 
far  as  the  facts  bear  upon  question  of  the 
propriety  of  appointing  a  receiver  at  all. 
Cotton  V.  Rand  [Tex.  Civ.  App.]  92  S.  W^ 
266.     When    an    interlocutory    decree    is   ren- 


dered in  a  cause  which  so  far  settles  the 
principles  of  the  cause  as  to  make  the  de- 
cree appealable,  and  subsequent  decrees  car- 
rying out  the  principles  so  settled  are  en- 
tered in  the  cause,  an  appeal  from  such  In- 
terlocutory decree  alone  will  not  bring  up 
for  review  such  subsequent  decrees,  al- 
though tlie  same  T\^ere  entered  long  prior  to 
the  granting  of  such  appeal.  Hopkins  v. 
Prichard  [W.  Va. ]  53  S.  E.  557.  Important 
water  rights  will  not  be  decided  on  an  ap- 
peal from  an  application  for  a  temporary  in- 
junction heard  upon  affidavits.  James  v. 
TVild  Goose  Min.  &  Trading  Co.  [C.  C.  A.] 
143  P.  868.  On  an  appeal  from  an  interlocutory 
order  dissolving  an  injunction  in  the  Fed- 
eral courts,  the  court  has  power  to  hear  the 
whole  case  and  dispose  of  it.  Chapman  v. 
Yellow  Poplar  Lumber  Co.  [C.  C.  A.]  143  F. 
201. 

3S.  In  California  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial,  the  court 
is  restricted  to  an  examination  of  the  record 
to  determine  whether  findings  are  supported 
by  evidence  or  whether  errors  of  law  oc- 
curred at  the  trial.  McLean  v.  Llewellyn 
Iron  Works  [Cal.  App.]  83  P.  1082.  May  in- 
quire v.'hether  evidence  supports  findings. 
Burns  v.  Schoenfield  [Cal.  App.]  81  P.  713. 
Insufficiency  of  evidence  to  sustain  certain 
findings  on  which  jud.gment  is  based-  is 
available  though  appeal  from  judgment  is 
dismissed  as  being  too  late.  Robinson  v. 
Bberhart  [Cal.]  83  P.  452.  Sufficiency  of 
complaint  or  findings  to  support  judgment 
cannot  be  considered.  County  Bank  of  San 
Luis  Obispo  v.  Jack  [Cal.]  S3  P.  705;  Wad- 
man  V.  Burke,  147  Cal.  351,  81  P.  1012.  Es- 
pecially where  defect  is  merely  technical  and 
can  be  remedied  by  amendment.  County 
Bank  of  San  Luis  Obispo  v.  Jack  [Cal.]  83 
P.  705.  Point  that  tlie  findings  do  not  sup- 
port the  judgment  cannot  be  considered. 
People's  Home  Sav.  Bank  v.  Ratier  [Cal. 
App.]  84  P.  329;  Brownlee  v.  Reiner,  147  Cal. 
641,  82  P.  324;  Burns  v.  Schoenfeld  [Cal. 
App.]  81  P.  713.  The  question  presented  on 
appeal  from  order  granting  a  motion  for  a 
nonsuit  is  a  question  of  law.  Smith  v.  Su- 
perior Ct.  of  Napa  County  [Cal.  App.]  84  P.  54. 
On  appeal  from  an  order  granting  a  new 
trial  and  arresting  judgment,  the  appellate 
court  can  only  consider  the  questions  of  law 
involved  in  tlie  grounds  assigned  by  the 
court  for  his  action.  Taylor  v.  Gossett,  114 
Mo.   App.   723,   90  S.  W.   1030. 

39.  In  determining  the  correctness  of  the 
action  of  the  lower  court  in  overruling  a 
motion  for  judgment  upon  special  findings 
notwithstanding  the  general  verdict,  the  ap- 
pellate court  can  consider  only  the  com- 
plaint, answers,  general  verdict,  and  special 
findings.  City  of  Jeffersonville  v.  Gray 
[Ind.]  74  N.  E.  611.  On  appeal  from  a  judg- 
ment dismissing  a  case  for  want  of  service, 
the  complaint  is  not  properly  before  the  su- 
preme court.  Sherwood  Higgs  &  Co.  v. 
Sperry  &  Hutchinson  Co.,  139  N.  C.  299,  51 
S.  E.   1020. 

40.  On  appeal  from  order  of  appellate 
court  quashing  a  writ  of  certiorari,  no  ques- 
tion except  those  revie^'able  by  certiorari 
will     be     considered.      Barnes     v.     Drainage 
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and  other  matters  can  be  considered  only  on  appeal  from  final  judgment.*^  In 
some  states,  however,  an  appeal  from  the  order  on  a  motion  for  a  new  trial,  rather 
than  an  appeal  from  the  judgment,  reaches  the  fac'ts/-  and  only  matters  urged  as 
grounds  for  a  new  trial  can.  be  reviewed.''^  For  the  purpose  of  reviewing  a  ruling 
on  a  motion  to  direct  a  verdict,  rulings  made  in  connection  with  the  introduction 
of  evidence  must  be  regarded  as  the  law  of  the  case,**  and  the  opposing  party  is 
entitled  to  the  most  favorable  construction  the  evidence  as  a  whole  will  reasonably 
bear."^  On  appeal  from  a  judgment  dismissing  the  complaint  upon  a  motion  ad- 
mitting its  allegations,  the  case  may  be  treated  as  if  coming  up  on  demun-er.'^  In 
reviewins;  a  rulinsr  on  demurrer,  facts  not  alleged  cannot  be  considered.*^ 


Com'rs  [111.]  77  N.  E.  1124.  On  appeal  from 
an  order  setting  aside  a  judgnient,  only  the 
court's  action  in  respect  to  such  motion  can 
be  reviewed.  Cliambers  v.  Morris  [Ala.]  39 
So.  375.  On  appeal  from  an  order  grantina: 
a  stay  of  execution  on  a  final  judg'ment,  the 
court  may  consider  such  judgment  so  far 
as  necessary  to  justify  the  stay.  Goldman 
V.   Abd-el-Nour,   96   N.   T.   S.    335. 

4t.  The  point  that  the  findings  do  not 
support  the  judgment  can  be  considered  only 
on  appeal  from  the  judgment.  People's 
Home  Sav.  Bank  v.  Rauer  [Cal.  App.]  84  P. 
329;  McLean  v.  Llwellyn  Iron  W'orks  [Cal. 
App.]  83  P.  10S2.  Alleged  errors  as  to  de- 
nial of  motion  to  dismiss  before  trial,  over- 
ruling demurrer,  making  findings  of  fact 
outside  of  the  issues  raised  in  the  plea.dings, 
and  rendering  a  judgment  unsupported  oy 
the  findings,  are  available  only  on  the  appeal 
from  the  judgment,  and  will  not  be  reviewed 
on  appeal  from  an  order  denying  tlie  mo- 
tion for  a  new  trial.  Vestal  v.  Young,  147 
Cal.  721,  82  P.  383.  That  the  judgment  is 
defective  should  be  urged  on  direct  excep- 
tions and  not  on  approved  motion  for  new 
ti-ial.  Thomas  v.  Clarkson  [Ga.]  54  S.  E.  77. 
It  Is  proper  and  commendable  practice  to 
appeal  from  a  judgment  and  from  an  order 
made  after  judgment  denying  a  motion  for 
a  new^  trial  or  for  judgment  not"n-ithstand- 
ing  the  verdict.  Kinney  v.  Brotherhood  of 
American  Yeomen   [X.  D.]    106  N.  JV.   44. 

42.  All  orders  that  could  as  well  be  re- 
viewed on  an  appeal  from  the  judgment  or 
from  the  order  granting  or  refusing  a  new 
trial  as  on  separate  appeals  should  be  so  re- 
viewed. Dahlstrom  v.  Portland  Min.  Co. 
[Idaho]  85  P.  916.  In  the  absence  of  motion 
and  grounds  for  a  new  trial  there  is  notliing 
before  the  court  except  as  to  whether  the 
pleadings  stated  a  cause  of  action.  Orient 
Ins.  Co.  v.  Meers  [Ky.]  92  S.  W.  5S4.  Find- 
ings of  fact  cannot  be  disturbed  by  appellate 
division  where  appeal  is  from  judgment 
solely.  Hathaway  v.  Delaware  County  [N. 
Y.]  78  N.  E.  153.  On  an  appeal  from  an  or- 
der denying  appellant's  motion  for  new  trial 
upon  t'ne  court's  minutes,  an  order  granting 
extra  costs  is  not  reviewable.  Harris  v.  Balti- 
more Mach.  &  Elevator  Works,  98  N.  Y.  S. 
440.  An  appeal  from  an  order  refusing  a 
new  trial  brings  up  for  review^  the  julgment 
and  all  the  proceedings  on  trial.  Benton  v. 
Moss,  47  Misc.  376,  93  N.  Y.  S.  1113.  An  ap- 
peal from  an  order  denying -a  new  trial 
rpove-^  ''-^"  on  the  merits  and  the  grounds 
3»>t  forth  in  Code  Civ.  Proc.  §  999,  presents 
•he  question  whether  the  evidence  ^vas  suffi- 
f'ient  to  justify  the  verdict.  V\''eizinger  v. 
Erie  R.  Co.,  106  App.  Div.  411,  94  N.  Y.  S. 
S69.     Presents    the    question    raised    by    mo- 


I  tion  for  judgment  on  pleadings.  Home  v. 
Noyes,  48  Misc.  356,  95  N.  Y.  S.  542.  On  ap- 
i  peal  from  a  judgment  court  can  review^  only 
'  exceptions.  Selesky  v.  Vollmer,  107  App. 
Div.  300,  95  N.  Y.  S.  130.  That  the  evidence 
was  insufficient  to  justify  the  decision  can 
be  considered  only  on  appeal  from  an  order 
denying  a  new  trial  "where  such  order  is 
made  after  judgment.  Stephenson  v.  Faus 
[S.  D.]  106  N.  W.  56.  Upon  an  appeal  from 
the  judgment  only  entered  before  the  order 
granting  or  denying  a  new  trial  was  made, 
the  sufficiency  of  the  evidence  cannot  'oe 
considered.  Foss  v.  Van  Wagenen  [S.  D.] 
104  N.  TV.   605. 

XOTE.  Proce<?dIiigs  in  South  Dakota: 
"%Vhen  the  motion  for  a  neve  trial  is  made 
and  determined  before  a  judgment  is  en- 
tered in  the  action,  an  appeal  from  the  judg- 
ment brings  up  the  order  of  the  court  de- 
nizing or  granting  the  motion  for  a  new- 
trial  as  an  intermediate  order  that  can  be 
reviev/ed  by  the  supreme  court,  provided  the 
decision  of  the  court  denying  or  granting  the 
motion  is  assigned  as  error.  Hawkins  v. 
Hubbard,  2  S.  D.  631,  51  N.  W.  774;  Granger 
V.  Roll,  6  S.  D.  611,  62  N.  W.  970.  On  such 
an  appeal  from  the  judgment,  the  sufficiency 
of  the  evidence  to  justify  the  findings  or 
verdict  may  be  reviewed;  but,  when  the  or- 
der denying  or  granting  a  new  trial  is  made 
after  judgment  in  the  action,  an  appeal  from, 
the  judgment  alone  does  not  bring  up  such 
order  made  after  judgment.  Hawkins  v. 
Hubbard,  2  S.  D.  631,  51  N.  W.  774;  Manu- 
facturing Co.  V.  Galloway  [S.  D.]  58  N.  W. 
565.  And  if  the  appellant  desires  a  re- 
view of  the  evidence  in  such  case,  he  must 
appeal  from  the  order  denying  or  granting 
a  new  trial  to  entitle  him  to  such  review. 
A  party  may,  hoTvever,  include  such  an  ap- 
peal in  the  notice  of  appeal  from  the  judg- 
ment. Hawkins  v.  Hubbard,  2  S.  D.  631, 
51  N.  W.  774.  Unless  the  order  denying  or 
granting  a  new  trial  made  after  judgment 
is  appealed  from,  either  in  connection  with 
the  appeal  from  the  judgment  or  independ- 
entlj',  the  decision  of  the  court  belo'^\-  upon 
the  question  of  the  sufficiency  of  the  evi- 
dence to  justify  the  findings  or  verdict  will 
be  res  adjudicata.  Weber  v.  Tschetter,  1  S. 
D.  205,  46  N.  T\^  201." — See  Foss  v.  Van 
Wagenen    [S.   D.]   104  N.  "W.   605. 

43.  See  Saving  Questions  for  Review,  6  C. 
L.  1385. 

44.  Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
[Iowa]   105  N.  Vr.  438. 

45.  In  reviewing  a  denial  of  plaintiff's 
motion.  Hamilton  v.  Jos.  Schlitz  Brewing 
Co.    [Iowa]    105  N.  W.   438. 

46.  As  if  coming  up  on  a  demurrer  as  to 
sufficiency    of   complaint   to  state  a  cause   of 
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(§  13)  E.  JRestridion  to  contents  of  record.*^ — The  sufficiency  of  the  record 
to  permit  the  review  of  particular  questions  is  treated  elsewhere.*^  Except  as  to 
matters  judicially  noticed,^*'  fundamental  errors,"  and  on  applications  for  inter- 
locutory or  provisional  relief  ""^  and  some  matters  arising  after  judgment,^''  appel- 
late review  is  ordinarily  confined  to  the  record,  and  matters  alinude  will  not  be  con- 
sidered.^* Where  two  cases  are  argued  together  as  one,  the  court  may  consider  the 
facts  appearing  in  each  as  applying  to  both.^^ 


action.     Knieriem  v.   New  York,   etc.,   R.   Co., 
109  App.  Div.  709,  96  N.  Y.  S.  602. 

47.  Statements  of  fact  In  a  bill  of  excep- 
tions to  a  ruling  sustaining  a  demurrer  to 
the  declaration  cannot  be  considered  where 
not  also  stated  in  the  declaration.  Williams 
V.  Ellis   [Me.]   63  A.  818. 

48.  See  5  C.  L.  218. 

49.  See  ante,  §   9  D. 

50.  The  supreme  court  will  take  judicial 
notice  that  a  circuit  court  was  not  in  session 
on  a  certain  date  not  within  the  term.  Mc- 
Mullen  V.  Long-  [Ala.]  39  So.  777.  Ordinance 
affecting  case  may  be  considered  though  not 
read  in  evidence  below.  De  Agramonte  v. 
Mount  Vernon,  98  N.  Y.  S.  454.  On  appeal 
from  a  garnisliment  judgment,  the  appel- 
late court  will  take  judicial  notice  of  its 
own  record  reversing  the  principal  judg- 
ment. Chicago  Herald  Co.  v.  Bryan  [Mo.]  92 
S.  W.  906.  Court  cannot  take  judicial  notice 
of  the  truth  of  statements  made  by  counsel 
on  a  prelirninary  motion  raising  objection  to 
the  justice  then  holding  court  (Auerfeld  v. 
Feuer,  98  N.  Y.  S.  687),  or  of  facts  contained 
in  the  records  of  tax  proceedings  (Auditor 
General  v.  Clifford  [Mich.]  13  Det.  Leg.  N. 
127,  107  N.  W.  287). 

51.  The  rule  that  evidence  may  be  heard 
dehors  the  record  applies  only  to  evidence 
relating  to  the  jurisdiction  of  the  court,  and 
to  the  extent  of  establishing  such  jurisdic- 
tion. Lillibridge  v.  State,  7  Ohio  C.  C.  (N. 
S.)   452. 

52.  See  post,  §  14. 

53.  Fact  that  appellant  has,  by  some  act 
subsequent  to  judgment  or  decree  appealed 
from,  waived  right  of  appeal  or  otherwise 
terminated  controversy,  may  be  shown  by 
evidence  dehors  the  record.  Livesley  v. 
Johnston  [Or.]  84  P.  1044.  Court  may  in  the 
interest  of  justice  take  notice  of  matters 
occurring  since  judgment.  Diefenderfer  v. 
State   [Wyo.]   83  P.  591. 

54.  Will  not  consider  matters  not  in  the 
record.  Dougal  v.  Eby  [Idaho]  85  P.  102; 
Williams  v.  Boise  Basin  Min.  &  Development 
Co.  [Idaho]  81  P.  646;  Whipple  v.  Geddis.  25 
App.  D.  C.  333;  Livesley  v.  Johnston  [Or.] 
84  P.  1044.  Not  in  the  record  or  in  the  ab- 
stract. Toan  V.  Russell,  111  111.  App.  629. 
Though  stated  in  the  appellant's  brief.  Le- 
venson  v.  Arnold,  97  N.  Y.  S.  990.  An  ad- 
mission by  the  opposing  party  in  his  brief 
cannot  supply  what  should  appear  in  the 
record,  especially  where  it  relates  to  the 
acts  of  the  court.  Sanchez  v.  Atchison,  etc., 
R.  Co.  [Tex  Civ.  App.]  90  S.  W.  689.  Evi- 
dence properly  excluded  by  lower  court  can- 
not be  considered  by  appellate  court  on  re- 
view. Score  V.  Griffin  [Ariz.]  83  P.  350. 
The  validity  of  a  judgment  cannot  be  im- 
peached by  affidavits  outside  of  the  rec- 
ord. Worth  V.  Emerson  [Cal.  App.]  85  P. 
664.     Will   determine    issues    on   such   plead- 


ings as  are  in  the  record,  and  on  failure  to 
bring  up  original  complaint,  appeal  will  be 
determined  on  amended  complaint.  Boca  & 
L.  R.  Co.  V.  Sierra  Valleys  R.  Co.  [Cal.  App.] 
84  P.  298.  From  testimony  that  witness  was 
married  at  time  of  trial,  appellate  court  will 
not  presume  that  witness  was  married  at 
previous  time,  there  being  nothing  to  that 
effect  in  the  record.  Crandell  v.  Classen,  25 
App.  D.  C.  5.  An  assignment  of  error  which 
has  no  foundation  in  the  record,  presents 
nothing  for  review.  The  record  showed  a 
joint  exception  to  a  ruling  on  a  motion  for 
a  new  trial  and  it  was  held  that  this  would 
not  support  a  separate  assignment  by  one  of 
the  exceptors.  Willis  v.  Willis  [Ind.]  75  N. 
Ev  653.  Where  petitioners  who  signecf 
names  improperly  to  a  petition,  were  parties 
to  proceedings  below  and  bound  thereby 
they  had  tlie  right  to  take  steps  looking  to 
and  perfecting  tlieir  appeal,  the  same  as  if 
they  had  signed  their  full  Christian  names 
below.  Good  v.  Burk  [Ind.]  77  N.  E.  1080. 
That  a  certain  decree  had  been  entered 
below  where  this  fact  vsras  denied  by  in- 
tervenor's  pleading.  McCullough  v.  Connelly 
[Iowa]  106  N.  W.  756.  The  supreme  court 
cannot  take  notice  of  records  below  not 
brought  to  it  in  the  manner  provided  by 
statute  and  the  rules  of  the  court.  Id. 
Where  question  of  settlement  of  controversy 
prior  to  appeal  is  one  of  controverted  fact, 
the  appellate,  court  will  not  determine  it  on 
ex  parte  affidavits.  Livesley  v.  Johnston 
[Or.]  84  P.  1044.  An  agreement  not  shown 
by  the  record  cannot  be  considered  although 
considered  on  former  appeal  and  cited  in  tlie 
opinion.  Grayson  County  Nat.  Bank  v.  Hall 
[Tex.  Civ.  App.]  91  S.  W.  807.  Will  not  con- 
sider evidence  deiiors  the  record  had  in  an- 
other case  or  before  a  senate  committee  on 
the  question  of  the  marriage  status  in  Utah. 
In  re  Park's  Estate,  29  Utah,  257,  81  P.  83. 
Cannot  take  cognizance  of  ordinances  not  ad- 
mitted in  evidence  though  used  in  argument. 
City  of  North  Yakima  v.  Scudder  [Wash.]  82 
P.  1022.  An  affidavit  as  to  misconduct  of 
respondent's  counsel  will  not  be  considered 
when  not  embodied  in  any  statement  of  facts 
certified  to  by  the  court.  Taylor  v.  Modern 
Woodmen  of  America  [Wash.]  84  P.  867. 
An  affidavit  in  support  of  a  motion  for  a 
new  trial  not  embodied  in  a  statement  of 
facts  or  bill  of  exceptions  will  not  be  re- 
viewed. Carstens  v.  Alaska  S.  S.  Co.,  39 
"^Vash.  229,  81  P.  691.  On  appeal  from  an  or- 
der on  an  application  for  a  new  trial  based 
on  facts  aliunde  the  record  and  upon  alleged 
errors  not  incorporated  in  the  record  by  any 
bill  of  exceptions  seasonably  taken,  there 
was  no  question  presented  to  the  appellate 
court  for  review.  Hanaway  v.  Guarantee 
Sav.  Loan  &  Investment  Co.  [C.  C.  A.]  143  F. 
962. 

5.".     Rosenthal    v.    New   York,    etc.,    R.    Co., 
98  N.  Y.  S.  479. 
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(§  13)  F.  Rulings  peculiar  to  province  of  trial  court.  1.  Discretionary  rul- 
ings in  general.^^ — A  discretionary  ruling  is  not  absolute  but  will  be  reviewed  only 
for  abuse  or  to  prevent  manifest  injustice.^^  This  rule  has  been  applied  to  ruliuga 
on  motion  for  a  change  of  venue,*^*  motions  for  continuance/"  orders  relating  to 
pleadings,®"  application  to  allow  proper  but  unnecessary  party  to  be  joined,"^  to 
the  granting  or  refusing  to  grant  a  temporary  injunction  ®-  or  the  dissolution  of 
such  an  injunction,®^  grant  of  motion  to  dismiss  for  want  of  prosecution/^  refusal 
of  issue  to  jury  in  equity  case,"^  taking  up  case  out  of  order/®  rulings  in  regard  io 
selection  of  jury/^  rulings  at  trial  general!}'/^  refusal  to  administer  special  oath 


56.  See  5  C.  L.  219. 

57.  Augrusta  Water  Dist.  v.  Augusta  "Wa- 
ter Co.  [Me.]  61  A.  176;  Georg-e  v.  Cone 
[Ark.]  91  P.  W.  557;  Holzman  &  Co.  v.  Hen- 
neberry  [Idaho]  83  P.  497;  Richard  v.  Na- 
tional Distilling-  Co.,  95  N.  Y.  S.  547.  Burden 
of  showing  abuse  of  discretion  always  on 
appellant.  Pelegrlnelli  v.  McCloud  River 
Lumber  Co.  [Cal.  App.]  82  P.  695.  T\''here  an 
appeal  the  construction  ■which  the  court  be- 
low placed  on  one  of  its  ow^n  rules  is  ques- 
tioned, there  should  be  no  interference  by 
the  appellate  court  unless  there  has  been  a 
gross  and  injurious  perversion  of  the  rule. 
Perdue  v.  Gill   [Ind.  App.]  73  N.  E.   844. 

58.  Drake  v.  Holbrook  [Ky.]  92  S.  W.  297. 
Denial  on  conflicting  affidavits.  Wadleigh 
V.  Phelps,  147  Cal.  541,  82  P.  200.  Granting 
change.  Pattison  v.  Hines,  105  App.  Div. 
282.  93  N.  Y.  S.  1071. 

59.  Myers  v.  Kessler  [C.  C.  A.]  142  F. 
730;  Copper  River  Min.  Co.  v.  M'Clellan,  138 
F.  333;  Reynolds  v.  Smith  [Fla.]  38  So.  903; 
Supreme  Lodge  K.  P.  v.  Lipscomb  [Fla.]  39 
So.  637;  Peacock  v.  Feaster  [Fla.]  40  So.  74; 
Wilson  v.  Johnson  [Fla.]  41  So.  395;  John- 
son V.  Thrower,  123  Ga.  706,  51  S.  E.  636; 
Percival-Porter  Co.  v.  Oaks  [Iowa]  106  N. 
W.  626;  City  of  Paducah  v.  Johnson  [Ky.]  93 
S.  W.  1035;  Dorais  v.  Doll  [Mont.]  83  P.  884; 
Corporation  of  Members  of  Church  of  Jesus 
Christ  V.  Watson  [Utah]  83  P.  731;  Brown 
v.  Blaine  [Wash.]  83  P.  310;  Levy  v.  Scottish 
Union  &  Nat.  Ins.  Co.  [W.  Va.]  52  S.  E.  449; 
Miller  v.  Mitchell  [V^^  Va.]  52  S.  E.  478. 
Where  it  appears,  upon  consideration  of  all 
the  facts  and  circumstances  in  the  cause, 
that  the  action  of  the  lower  court  in  deny- 
ing the  motion  of  a  party  for  a  continuance, 
and  in  ruling  him  into  a  hearing,  was 
plainly  erroneous,  the  appellate  court  will 
reverse  such  action  and  the  decree  against 
him.  Yokum  v.  Stalnaker  [W.  Va.]  53  S.  E. 
562. 

60.  AlloTrance  of  or  refusal  to  allovr 
amendments.  Sidney  Novelty  Co.  v.  Hanlon 
[Conn.]  63  A.  727;  Todd  v.  Crail  [Ind.]  77  N. 
E.  402;  Wright  v.  Crane  [Mich.]  12  Det.  Leg. 
N.  794,  106  N.  "W.  71;  Joyner  v.  Early,  139  N. 
C.  49,  51  S.  E.  778;  Bonner  v.  Stotesbury,  139 
N.  C.  3,  51  S.  E.  781;  Toher  v.  Schaefer,  96 
N.  "Y".  S.  470;  State  v.  Richardson  [Or.]  85  P. 
225;  Missouri,  etc.,  R.  Co.  v.  Tolbert  [Tex. 
Civ.  App.]  90  S.  W.  508;  Shine  v.  Culver 
[Wash.]   85  P.  271. 

Imposing  terms  on  -irhich  pleadings  may 
be  amended.  Western  Union  Telegraph  Co. 
v.  Haley  [Ala.]  39  So.  386;  Putnam  Lumber 
Co.  V.  Ellis-Young  Co.  [Fla.]  39  So.  193; 
Peacock  v.  Feaster  [Fla.]  40  So.  74;  Sum- 
merville  v.  Penn  Drilling  Co.,  119  111.  App. 
152;  Eastern  R.  Co.  v.  Tuteur  [Wis.]  105  N. 
"W.  1067. 
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AlloTving     additional     pleas     out     of     time. 

Lewis  V.  Glass  [Ala.]  39  So.  771;  Cahaba 
Southern  Min.  Co.  v.  Pratt  [Ala.]  40  So.  943; 
Knights  Templars  &  Masons'  Life  Indemnity- 
Co.   V.  Grayton.   110   111.  App.   648. 

Permitting  cross  complaint  to  be  filed. 
Syvertson  v.  Butler   [Cal.  App.]   85  P.    164. 

Motion  to  make  complaint  more  definite 
within  the  reach  of  either  party.  City  ol 
Port  Townsend  v.  Trumbull  [Wash.]  82  P- 
1022. 

Granting  further  time  to  ans-^ver.  Bell  v. 
Western  Union  Tel.  Co.    [S.  C]  53  S.  E.  177. 

61.  Aiken  v.  Rhodhiss  Mfg.  Co.  [X.  C]  53 
S.  E.  867. 

62.  Ellis  V.  Stewart,  123  Ga.  242,  51  S.  E. 
321;  Townsend  v.  Norfolk  R.  &  Light  Co. 
[Va.]  52  S.  E.  970;  City  of  La  Porte  v.  Scott 
[Ind.]  76  N.  E.  878;  Hammond  Elevator  Co. 
V.  Board'  of  Trade  [C.  C.  A.]  143  F.  292; 
New  Ohio  Washed  Coal  Co.  v.  Coal  Belt  R, 
Co.,  116  111.  App.  153. 

63.  Dougal  V.  Eby   [Idaho]  85  P.  102. 

64.  When  summons  was  served  a  year 
after  complaint  was  filed,  hence  court  of  re- 
view would  not  disturb  the  ruling.  Marka 
V.  Keenan   [Cal.]   82  P.   772. 

65.  Cochran  v.  Cochran  [Minn.]  105  N.  W. 
183;  Hewel  v.  Hogan    [Cal.  App.]   84  P.   1002. 

66.  It  is  no  abuse  of  discretion  review- 
able on  appeal,  for  a  court  to  call  a  case  set 
for  a  certain  day,  out  of  its  order  and  pro- 
ceed to  trial  though  appellant  and  his  attor- 
ney were  not  present  in  court  and  not  noti- 
fied.    Linderman  v.  Nolan   [Okl.]   83  P.   796. 

67.  Theobald  v.  St.  Louis  Transit  Co.,  191 
Mo.  395,  90  S.  'W.  354;  Burns  v.  Dunham,  Car- 
rigan  &  Hayden  Co.  [Cal.]  82  P.  959;  Wilson 
V.  Wapello  County    [Iowa]    105   N.   W.   363. 

68.  Interpretation  and  administration  by 
the  trial  court  of  its  own  rules  will  not  be 
disturbed  on  appeal  except  for  manifest  er- 
rors substantially  prejudicial.  Trescott  r. 
Co-operative  Bldg.  Bank,  212  Pa.  47,  61  A- 
478;  Perdue  v.  Gill  [Ind.  App.]  73  N.  E.  844. 
Exercise  of  discretionary  right.  under 
Clark's  Code.  §  393,  to  submit  additional  Is- 
sue. Crawford  v.  Masters  [N.  C]  52  S.  E. 
663.  W^here  the  giving  or  refusal  of  an  In- 
struction is  wholly  within  the  discretion  of 
the  trial  judge,  the  mere  fact  that  it  was 
given  after  it  had  been  refused  and  after 
the  other  instructions  had  been  read  did  not 
constitute  reversible  error  in  the  absence  of 
proof  that  the  discretion  was  abused.  Har- 
vey V.  Chicago  &  A.  R.  Co.  [111.]  77  N.  E.  569. 
The  refusal  of  the  court  to  give  an  instruc- 
tion upon  the  credibility  of  witnesses  will 
not  be  a  ground  for  reversal  unless  there 
was  an  abuse  of  discretion.  Beasley  v.  Jef- 
ferson Bank,  114  Mo.  App.  406,  89  S.  W.  1040, 
A  ruling  of  the  circuit  court  that  no  foun- 
dation   has    been    laid    for    reception    of    se«- 
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to  witnesses,"^  rulings  in  respect  to  examination  of  witnesses/"  rulings  in  regard  to 
qualification  oi  experts,  '^^  allowing  repetition  of  testimon}-,'-  the  order  of  proof,"' 
the  action  of  tlie  court  in  respect  to  misconduct  of  counsel,"*  the  ordering  of  a  ref- 
erence,"^ rulings  on  exceptions  to  referee's  report,"*'  the  distribution  of  costs,'''^  the 
refusal  to  direct  a  verdict  ^*  or  grant  a  nonsnit,^^  ridings  on  motions  to  set  aside 
judgments  ^^°  or  open  defaidts,''^  the  granting  ^-  or  denial  ^•'  of  a  motion  for  a  new 


oBclary  evidence  is  discretionary  and  will  not 
be  reviewed  where  no  abuse  ,  is  shown. 
Tucker  v.  Tucker  [S.  C]  51  S.  E.  876.  Where 
it  does  not  afRrmatively  appear  that  there 
was  an  abuse  of  discretion  in  allowiiig  one 
■witness  to  remain  in  the  oonrt  room  during 
trial  while  the  others  were  excluded,  it  will 
be  presumed  that  there  was  good  cause. 
Hlass   V.    Fulford    [Ark.]    92   S.    W.   862. 

Right  to  open  and  close.  Farmer  v.  Nor- 
ton [Iowa]  105  N.  T\^.  371;  Seeley  v.  Manhat- 
tan Life  Ins.  Co.  [N.  H.]  61  A.  585.  If  statu- 
tory, denial  of  right  is  reversible  error. 
Cilley  V.  Preferred  Ace.  Ins.  Co.,  109  App. 
Div.  394,  96  N.  Y.  S.  282.  Denyiyng:  .separate 
trials.  Martin  v.  Chicago  &  M.  Elec.  R.  Co., 
220  111.  97,  77  N.  E.  86.  Under  the  rule  that 
"when  the  competency  oi  a  \vitne,«ss  depends 
upon  the  determination  of  a  question  of  fact 
the  decision  of  the  judge  will  not  generally 
be  disturbed  if  there  is  any  evidence  to  au- 
thorize his  findings,"  the  ruling  of  the  court 
below  in  excluding  the  testimony  of  the  de- 
fendant as  to  a  conversation  had  with  the 
deceased  member  of  the  plaintiff's  firm,  al- 
leged to  have  been  heard  by  surviving  mem- 
ber who  v>'as  at  the  time  engaged  in  writing 
at  a  desk  in  the  same  room,  but  who  denied 
having  heard  any  such  conversation,  will  not 
be  interfered  with.  Zipperer  v.  Doyle  [Ga.] 
53  S.  E.  505.  A  finding  of  the  trial  court 
upon  a  prcliiiiinary  question  upon,  which  the 
admi.ssibility  of  evidence  was  dependent  will 
not  be  reviewed  unless  it  appears  tliat  tlie 
evidence  did  not  warrant  the  finding,  as 
where  conversations  between  the  plaintiff's 
husband  and  the  husband  of  the  defendant 
were  excluded  on  the  ground  that  the  court 
■was  not  satisfied  that  "the  plaintiff's  husband 
was  authorized  to  act  for  her  as  her  agent. 
Dexter  v.  Thayer,  189  Mass.  114,  75  N.  E.  223. 

69.  Curtis  v.  Lehman  &  Co.  [La.]  38  So. 
887. 

70.  Latitude  given  In  cross-examination. 
Williams  v.  Spokane  Falls  «fe  N.  R.  Co. 
[Wash.]  84  P.  1129;  Herbeck  v.  Germain 
[Mich.]  13  Det.  Leg.  N.  175,  107  N.  W.  901; 
City  of  Lawton  v.  McAdaras  [Okl.]  83  P. 
429;  Henderson  v.  Henderson  [Ind.]  75  N.  E. 
269;  Robinson  v.  Old  Colony  St.  R.  Co.,  189 
Mass.  594,  76  N.  E.  190;  Swygart  v.  Willard 
[Tnd.]   76  N.  E.  755. 

Allovtanee  of  leading  questions.  Phinazee 
V.  Bunn,  123  Ga.  230,  51  S.  E.  300;  Smith  v. 
Hope   [Fla.]  41  So.  69. 

7J.  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Tomlinson  [Va.]  51  S.  E.  362;  Bird  v.  Utica 
Gold  Min.  Co.  [Cal.  App.]  84  P.  256;  Texas  & 
P.  R.  Co.  V.  Warner  [Tex.  Civ.  App.]  93  S.  W. 
489;  Dallas  Consol.  Elec.  St.  R.  Co.  v.  Eng- 
lish  [Tex  Civ.  App.]    93   S.  Vv^.   1096. 

72.  Smith  v.  Birmingham  R.,  Light  & 
Power  Co.   [Ala.]   41  So.  307. 

7.3.  Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W.  44;  Todd  v.  Crail 
[Ind.]  77  N.  E.  402;  Louisville  &  N.  R.  Co.  v. 
Board  [Ky.]  90  S.  W.  944;  In  re  Walker's 
Estate    [Cal.]    82   P.    770;   Southern   Industrial 


Inst.   V.   Hellier    [Ala.]    39    So.   163;    Wilson   v. 
Johnson  [Fla.]   41  So.  395. 

74.  Denver  City  Tramway  Co.  v.  Nicholas 
[Colo.]    84  P.  813. 

75.  Hall  V.  McBride  [S.  C]  53  S.  E.  368; 
Brooksliire  v.  Farmers'  Alliance  Exch.,  71  S. 
C.  451,  51  S.   E.   442. 

76.  Auditor's  findings  of  fact  confirmed  by 
the  court  will  not  be  disturbed  except  for 
manifest  error.  In  re  Plankinton's  Estate, 
212  Pa.  235,  61  A.  888.  Order  setting  aside 
a  sale  made  by  a  master  in  chancery  and  or- 
dering another  sale.  Slack  v.  Cooper,  219 
111.  138,  76  N.  E.  84.  Motion  to  recommit 
master's  report.  Gurley  v.  Reed  [Mass.]  77 
N.  E.  642.  No  errors  being  shown,  tlie  ac- 
tion of  the  court  below  affirming  the  report 
of  a  master  on  the  account  of  a  trustee  will 
not  be  disturbed.  Pierce  v.  Schoonover  [Pa.] 
61  A.  244. 

77.  Action  of  court  in  apportioning  costs 
not  disturbed.  United  States  Rubber  Co.  v. 
Peterman,  119  111.  App.  610.  On  an  appeal 
from  an  order  allowing  taxation  of  costs, 
the  superior  court  can  not  review  the  order 
where  the  complaint  relates  to  number  of 
witnesses,  materiality,  etc.  Hartley  v.  Wei- 
deman,  28  Pa.  Super.  Ct.  50. 

78.  Johnson  v.  Thrower,  123  Ga.  706,  51  S. 
B.  636. 

79.  MacFeat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]   62  A.  898. 

80.  Opperman  v.  Conway,  117  111.  App. 
524;  D.  Holzman  &  Co.  v.  Henneberry  [Idaho] 
83  P.  497;  Keeney  v.  Fargo  [N.  D.]  105  N.  W. 
92. 

81.  Cowell  V.  City  AVater  Supply  Co. 
[Iowa]  105  N.  W.  1016;  Lewis  v.  Cunning- 
ham [Ariz.]  85  P.  244;  Pelegrinelli  v.  Mc- 
Cloud  River  Lumber  Co.  [Cal.  App  ]  82  P. 
695;  Germania  Fire  Ins.  Co.  v.  Muller,  110 
111.  App.  190;  Hartman  v.  Viera,  113  111.  App. 
216;  Carver  v.  Seevers,  126  Iowa,  669,  102  N. 
W.  518;  Wilson  v.  Pfaffe  [Iowa]  103  N.  W. 
992;  Graf  v.  Vermont  Sav.  Inv.  Co.  [Kan.]  83 
P.  821;  Harkness  v.  Jarvis  [Mo.  App.]  88  S. 
W.  1025;  Bowen  v.  Webb  [Mont.]  85  P.  739; 
Jordian  v.  Jackson  [Neb.]  106  N.  W.  999; 
Turtel  V.  Grecnwald,  96  N.  Y.  S.  1074;  Olson 
V.  Sargent  County  [N.  D.]  107  N.  V/.  43; 
Linderman  v.  Nolan  [Okl.]  83  P.  796;  Horn  v. 
United  Securities  Co.  [Or.]  81  P.  1009;  Rob- 
erts Machine  Co.  v.  Kelly,  28  Pa.  Super.  Ct. 
540;  Meade  County  Bank  v.  Decker  [S.  D.] 
102  N.  W.  597;  Kjetland  v.  Peterson  [S.  D.] 
104  N.  W.  677;  Jordan  v.  Hutchinson,  39 
Wash.  373,  81  P.  867;  Douglas  v.  Badger 
State  Mine  [V/ash.]   S3  P.  178. 

83.  Weisser  v.  Southern  P.  R.  Co.  [Cal.] 
83  P.  439;  Martin  v.  Markarian  &  Co.  [Cal. 
App.]  82  P.  1072;  Bresee  v.  Los  Angeles  Trac- 
tion Co.  [Cal.]  85  P.  152;  Colvin  v.  Northern 
Pac.  R.  Co.  [TVash.]  84  P.  616;  Jones  v. 
Campbell  [Idaho]  84  P.  510;  Harrison  v.  Har- 
rison [Ga.]  52  S.  E.  813;  Atlantic  &  B.  R.  Co. 
V.  Coob  [Ga.]  53  S.  E.  591.  The  first  grant 
of  a  new  trial  will  not  be  disturbed  where 
it  does  not  appear  that  there  was  any  abuse 
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trial  on  questions  of  fact,  extension  of  time  to  settle  bill  of  exceptions  or  statement 
i:!f  facts,^'  the  alloMance  of  fees  ^"  or  allo'vvances.'*''  An  order  granting  or  denying  a 
new  trial  made  by  a  judge  who  did  not  preside  at  the  trial  does  not  carry  with  it 
the  usual  presumption  under  which  such  orders  will  be  sustained,^^  but  upon  a  re- 
view of  such  order  the  question  is  whether  the  court  erred.**  M'here  an  application 
addressed  1o  discretion  i?  denied  generally  it  will  be  presumed  that  the  denial  was 
in  the  exercise  of  discretion.*^ 


of  discretion  by  the  court  below.  Civ.  Code 
1895,  §  5585.  Baldwin  v.  Napa  &  Sonoma 
Mine  Co.  Cal.  App.]  81  P.  1037;  Perry  v. 
Noonan  Loan  Co.  [Cal.  App.]  82  P.  623;  Le 
Tourneux  v.  Gillis  [Cal.  App.]  82  P.  627; 
Houghton  V.  Market  St.  R.  Co.  [Cal.  App.] 
82  P.  972;  Rappel  v.  United  Railroads  of  San 
Francisco  [Cal.  App.]  82  P.  1073  T\'eisser  v. 
Southern  P.  R.  Co.  [Cal.]  83  P.  439;  Harrison 
V.  Harrison  [Ga.]  52  S.  E.  813;  Kansas  City 
Southern  R.  Co.  v.  Fields  &  Slaughter  Co. 
[Kan.]  85  P.  412;  Pace  v.  Paducah  R.  &  Light 
Co.  [Ky.]  89  S.  "W.  105;  Loevenhart  v.  Lindell 
R.  Co.,  190  Mo.  342,  88  S.  TV.  757;  First  Nat. 
Bank  V.  Bennett,  114  Mo.  App.  691,  90  S.  V,^ 
417;  McCarty  v.  St.  Louis  Transit  Co.,  192 
Mo.  396,  91  S.  W.  132;  Brod  v.  St.  Louis  Tran- 
sit Co.,  115  Mo.  App.  202,  91  S.  "W.  993;  Seeger 
V.  St.  Louis  Silver  Co.  [Mo.  App.]  91  S.  W. 
1030;  Metropolitan  Lead  &  Zinc  Min.  Co.  v. 
Webster  [Mo.]  92  S.  W.  79;  Smoot  v.  Kansas 
City  [Mo.]  92  S.  W.  363;  Lov%-enstein  v.  Mis- 
souri Pac.  R.  Co.  [Mo.  App.]  93  S.  W.  871; 
Case  V.  Kramer  [Mont.]  85  P.  878;  Anderson 
v.  Wood,  99  N.  T.  S.  474;  Cunningham  v. 
Springer  [N.  M.]  82  P.  232;  Tham  v.  Steeb 
Shipping  Co.,  39  "Vl'ash.  271,  81  P.  711;  Buch- 
anan v.  Laber,  39  Wash.  410,  81  P.  911;  Bren- 
nan  v.  Seattle,  39  Wash.  640,  81  P.  1092; 
Godfrey  v.  Godfrey  [Wis.]  106  N.  W.  814. 

83.  Missouri,  etc.,  R.  Co.  v.  Kahn  [Tex. 
Civ.  App.]  91  S.  W.  816;  Myers  v.  Kessler  [C. 
C.  A.]  142  F.  730;  Birmingham  R.,  Light  & 
Power  Co.  v.  Willis  [Ala.]  38  So.  1016;  Bir- 
mingham R.  &  Elec.  Co.  v.  Mason  [Ala.]  39 
So.  590;  Williamson  Iron  Co.  v.  McQueen 
[Ala.]  40  So.  306;  Hot  Springs  R.  Co.  v.  Mc- 
Millan [Ark.]  88  S.  W.  846;  Cochran  v.  Coch- 
ran [Ky.]  93  S.  W.  IS;  Epstein  v.  Chicago, 
etc..  R.  Co.  Minn.]  104  N.  W.  12;  Mohr  v. 
Williams  [Minn.]  104  N.  W.  12;  English  v. 
Minneapolis,  etc.,  R.  Co.  [Minn.]  104  N.  'W. 
886;  Bunker  v.  United  Order  of  Foresters 
[Minn.]  107  N.  W.  392;  Hanforth  v.  TareuTum 
Traction  Pass.  R.  Co.  [Pa.]  62  A.  1000; 
Prewitt-Spurr  Mfg.  Co.  v.  Woodall  [Tenn.] 
90  S.  W.  623;  Coolidge  v.  Avers,  77  Vt.  448, 
61  A.  40;  Marcy  v.  Parker  [Vt.]  62  A.  19; 
Bazelon  v.  Lyon  [Yv'is.]  107  N.  W.  337;  Peat 
V.  Chicago,  etc.,  R.  Co.  [Vv^is.]  107  N.  W.  355. 
Determination  of  court  on  application  for 
leave  to  appeal  froin  a  probate  order  after 
the  expiration  of  the  tim.e  for  such  appeal 
will  not  be  disturbed  in  the  absence  of  a 
clear  abuse  of  discretion.  In  re  O'Hara's 
Will  [Wis.]  106  N.  "VV.  848;  Bishop  Co.  v. 
Shelhorse  [C.  C.  A.]  141  F.  643;  Von  Schroe- 
der  V.  Spreckels,  147  Cal.  183,  81  P.  515:  In  re 
Walker's  Estate  [Cal.]  82  P.  770;  Frutig  v. 
Trafton  [Cal.  App.]  83  P.  70;  Rauer's  Law  & 
Collection  Co.  v.  Bradbury  [Cal.  App.]  84  P. 
1007;  McMullen  v.  Citizens'  Bank,  123  Ga. 
400,  61  S.  E.  342;  Hansen  v.  Haley  [Idaho]  81 
P.  935;  Jones  v.  Campbell  [Idaho]  84  P.  510; 
Thrush  v.  Graybill  [Iowa]  104  N.  W.  472; 
State  V.  Lackey  [Kan.]  82  P.  527;  Smoot  v. 
Kansas   City    [Mo.]    92    S.    V,'.    363;    Casner    v. 


New  York  City  R.  Co.,  48  Misc.  630,  96  N. 
Y.  S.  257;  Robinson  v.  Interurban  St.  R.  Co., 
98  N.  Y.  S.  918;  Libby  v.  Barry  [N.  D.]  107 
N.  W.  972;  Shores  v.  Southern  R.  Co.  [S.  C] 
51  S.  E.  699;  Georgia  R.  &  Banking  Co.  v. 
Newmeyer,  123  Ga.  882,  51  S.  E.  709;  Provi- 
dence Mach.  Co.  V.  Browning  [S.  C]  52  S.  E. 
117:  Irwin  v.  Buffalo  Pitts  Co.,  39  Wash.  346, 
81  P.  849. 

84.  City  of  Seattle  v.  Board  of  Home  Mis- 
sion of  Methodist  Protestant  Church  [C.  C. 
A.]  138  F.  307;  Murphy  v.  Stelling  [Cal.  App.] 
81  P.  730;  Ryer  v.  Rio  Land  &  Imp.  Co.,  147 
Cal.  462,  82  P.  62;  McCarty  v.  Wilson  [Cal. 
.A.pp.]  83  P.  170;  Miller  v.  Queen  Ins.  Co. 
[Cal.  App.]  83  P.  287;  Miller  v.  American 
Cent.  Ins.  Co.  [Cal.  App.]  83  P.  289;  Sauer  v. 
Eagle  Brewing  Co.  [Cal.  App.]  84  P.  425; 
Peterson  v.  Hansen   [N.  D.]  107  N.  W.  528. 

85.  Decree  fixing  the  fee  of  a  master  in 
partition  Will  not  be  disturbed  in  the  ab- 
sence of  abuse  of  discretion.  Cunningham 
V.  Vfallace  [Pa.]  62  A.  784.  Condemnation 
proceedings  having  been  abandoned,  a  judg- 
ment in  favor  of  the  landowner  for  attor- 
ney's fees  and  expenses  will  not  be  dis- 
turbed in  the  absence  of  manifest  abuse  of 
discretion.  TT^ilder  v.  Logan  Natural  Gas  & 
Fuel  Co.,  6  Ohio  C.  C.  (N.  S.)  206.  Order  of 
court  allowing  reasonable  coiinsel  fees  is 
discretionary,  not  reviewable  except  for 
palpable  abuse.  Morimura  v.  Samaha.  25 
App.  D.  C.  189.  The  appellate  court  cannot 
reverse  the  action  of  the  trial  court  in  re- 
fusing to  allow  an  attorney's  fee  to  an  in- 
tervener making  a  claiin  against  a  trust 
fund,  although  tlie  trial  judge  may  have  en- 
tered into  an  oral  agreement  with  tlie  inter- 
vener to  allow  such  fee.  Myers  v.  Mutual 
Life  Ins.  Co.  [Ind.  App.]  75  N.  E.  31.  The  al- 
lowance of  costs,  including  a  docket  fee,  is 
not  alone  a  ground  of  appeal;  but  where  the 
court  finds  other  error  for  which  the  decree 
must  be  reversed,  it  may  review  the  judg- 
ment awarding  costs.  Pickens  v.  Daniels 
[W.  Va.]  52  S.  E.  215. 

86.  The  action  of  the  trial  court  in 
awarding  compensation  to  a  defendant  for 
trouble  and  expense  in  attending  a  trial  in 
■the  v/rong  county  under  Code,  §  3504,  will 
not  be  disturbed  unless  an  abuse  of  discre- 
tion is  shown.  Moyers  v.  Council  Bluffs 
Nursery  Co.  [Iowa]  107  N.  W.  924.  "Whether 
expenses  of  keeping  attached  property 
should  be  denied  because  a  keeper  could 
have  been  dispenses  with  held  a  question  of 
fact  within  the  discretion  of  the  trial  court 
and  its  ruling  was  not  disturbed,  there  be- 
ing no  abu.'se  of  discretion.  Kivel  v.  Murray 
Cone  Shoe  Co.    [N.   H.]   63  A.  673. 

87.  Lavin  v.  Kreger   [S.  D.]  104  N.  ^W.  909. 

88.  Not  disturbed  where  practically  the 
only  witnesses  were  the  parties  and  testi- 
mony was  conflicting.  Lavin  v.  Kreger  [S. 
D.]    104  N.  W.   909. 

89.  Aiken  v.  Rhodhiss  Mfg.  Co.  [N.  C]  53 
S.  E.   867. 
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(§  13F)  3.  Questions  of  fadv*^ — Eulings  such  as  upon  motion  for  continu- 
ance, motion  to  dissolve  injunction,  etc.,  involve  questions  of  fact,  but  being  deemed 
to  rest  primarily  on  discretion  are  elsewhere  treated.''^  Generall}^  speaking  ques- 
tions of  fact  will  not  be  reviewed  °"  unless  the  decision  l)elow  is  wholly  unsustained 
by  the  evidence,  the  wording  of  the  rule  varying  somewhat  in  the  various  jurisdic- 
tions.''^    Every  presumption  favors  the  correctness  of  the  finding  below,^*  and  the 


90.  See  5   C.  L.    224. 

91.  See  ante,    §   13  F  1. 

92.  Pittsburgh,  etc.,  R.  Co.  v.  Nicholas 
[Ind.]  76  N.  E.  522;  Oshorn  v.  Norwalk,  77 
Conn.  663,  60  A.  645;  Appeal  of  Melony 
[Conn.]  62  A.  151;  Illinois  Third  Vein  Coal 
Co.  V.  Cioni,  215  111.  5S3,  74"  N.  E.  751;  Ang-lo- 
Wyoming-   Oil    Fields    v.    Miller,    216    111.    272, 

74  N.  E.  821;  Hayes  v.  Chicago  Tel.  Co.,  218 
111.  414,  75  N.  E.  1003;  Illinois  Steel  Co.  v. 
Preble  Mach.  Works  Co.,  219  111.  403,  76  N.  E. 
574;    Inland    Steel    Co.    v.    Smith    [Ind.    App.] 

75  N.  E.  852;  Supreme  Lodge  K.  P.  v.  An- 
drews [Ind.  App.]  77  N.  E.  361;  Whitridge  v. 
Baltimore  [Md.]  63  A.  808;  McCarthy  v. 
Dedham,  188  Mass.  204,  74  N.  E.  319;  Burke 
V.  Coyne,  188  Mass.  401.  74  N.  B.  942;  Win- 
nipiseogee  Lake  Cotton  &  "Woolen  Mfg.  Co. 
V.  Laconia  [N.  H.]  61  A.  676;  Graves  v. 
Woodbridge  Tp.  [N.  J.  Law]  62  A.  267; 
Stroppel  V.  Plageman,  3  Ohio  N.  P.  (N.  S.) 
501;  In  re  Crosetti's  Estate,  211  Pa.  490,  60 
A.  1081;  Fitzsimmons  v.  Hand,  27  Pa.  Super. 
Ct.  598.  The  question  whether  good  cause 
was  shown  for  the  extension  of  time  within 
which  a  husband  could  waive'  a  provision  in 
his  wife's  will  is  a  question  of  fact  for  the 
trial  court  and  its  determination  will  not  be 
interfered  with  i.n  the  absence  of  abuse  of 
discretion  or  mistake.  Jaques  v.  Chandler 
[N.  H.]  62  A.  713.  The  supreme  court,  on 
appeal  from  a  decree  in  partition,  cannot  re- 
view the  findings  of  fact,  where  tlae  answer 
denied  the  tenancy  in  common  and  the  right 
to  partition,  and  raised  issue  of  title  by 
claiming  possession  and  use  of  lands  exclu- 
sively. Corbett  v.  Fogle  [S.  C]  51  S.  B.  884. 
Under  Mun.  Ct.  Act,  Laws  1902,  p.  1583,  c. 
580,  §  326,  the  appellate  court  on  an  appeal 
from  the  judgment  can  review  facts  to  de- 
termine whether  the  verdict  is  contrary  to 
the  weight  of  the  evidence.  Peuer  v.  Brook- 
lyn, etc.,  R.  Co.,  97  N.  Y.  S.  293;  De  Coster 
V.  Herzog  Co.,  97  N.  Y.  S.  2  95.  The  findings 
of  the  municipal  court  upon  issues  of  fact  is 
conclusive  upon  appeal  under  Municipal 
Court  Act,  Laws  1902,  p.  1581,  c.  580,  §  319, 
where  the  affidavits  show  a  confiict  of  evi- 
dence. Metal  Stamping  Co.  v.  Samuel,  94 
N.  Y.  S.  11.  A  judgment  of  the  district  court 
that  is  based  upon  its  conclusion  upon  a 
mixed  question  of  law  and  fact  will  not  be 
reversed  if  the  conclusion  is  legally  infer- 
able from  the  facts  proven.  Ruppert  v. 
Zang  [N.  J.  Law]  62  A.  998.  It  is  the  prov- 
ince of  a  court  of  review  when  the  question 
is  properly  presented  to  determine  whether 
the  trial  court  or  jury  has  misconceived  the 
force  and  effect  of  the  evidence.  Denver  & 
R.  G.  R.  Co.  v.  Vitello  [Colo.]  81  P.  766.  An 
assignment  that  there  is  no  evidence  to  sup- 
port the  judgment  raises  a  question  of  law 
as  well  as  of  fact,  viz.,  whether  the  facts 
justify  in  law  the  decision  rendered.  Wil- 
son  V.   Alexander    [Tenn.]    88   S.   W.    935. 

The  Federal  supreme  court  reviewing  a 
territorial     supreme     court     w^ill     ordinarily 


make  no  greater  examination  of  the  facts 
than  is  made  by  the  territorial  court.  Hal- 
sell   v.    Renfrew,    202   U.    S.    287,    50    Law.    Ed. 

.     Findings  of  fact  by  the  court  of  claims 

are  conclusive  on  appeal  to  the  Federal  su- 
preme court.  District  of  Columbia  v.  Barnes, 
197  U.  S.  146,  49  Law.  Ed.  699.  The  Federal 
supreme  court  will  not  review  findings  of 
fact  by  a  state  court.  Minneapolis,  etc.,  R. 
Co.  V.  State  of  aiinnesota,  193  U.  S.  52,  48 
Law.  Ed.  614. 

As  to  amount  of  damages.  Cook  v.  Pros- 
key  [C.  C.  A.]  138  F.  273;  Southern  Pac.  Co. 
v.  Cavin  [C.  C.  A.]  144  F.  348;  Sloss-Sheffleld 
Steel  &  Iron  Co.  v.  Smith  [Ala.]  40  So.  91; 
Western  Underwriters'  Ass'n  v.  Hankins 
[111.]  77  N.  E.  447;  Pittsburgh,  etc.,  R.  Co.  v. 
Smith,  110  111.  App.  154;  Village  of  Wilmette 
V.  Brachle,  110  111.  App.  356;  Missouri,  etc., 
R.  Co.  V.  Wade  [Kan.]  85  P.  415;  Bell- 
Coggeshall  Co.  v.  Lewis  [Ky.]  89  S.  W.  135; 
Board  of  Councilmen  of  Frankfort  v.  Chinn 
[Ky.]  89  S.  W.  188;  Lexington  R.  Co.  v.  Fain 
[Ky.]  90  S.  W.  574;  Parriconi  v.  Greco  [La.] 
39  So.  599;  Locke  v.  Independence,  192  Mo. 
570,  91  S.  W.  61;  Sorenson  v.  Oregon  Power 
Co.  [Or.]  82  P.  10;  Gulf,  etc.,  R.  Co.  v.  Luther 
[Tex.  Civ.  App.]  90  S.  W.  44.  In  bastardy 
proceedings  the  determination  of  the 
amount  of  the  recovery  rests  solely  with 
the  trial  court,  and  cannot  be  disturbed  on 
appeal  though  manifestly  inadequate.  State 
V.  Richeson  [Ind.  App.]  75  N.  E.  846;  Brown 
v.  T\^hite,  219  111.  632,  76  N.  E.  833;  Hancheft 
V.  Haas,  219  111.  546,  76  N.  E.  845;  Stagg  Co. 
V.  Brightwell  [Ky.]  92  S.  W.  8;  Waechter  v. 
St.  Louis,  etc.,  R.  Co.,  113  Mo.  App.  270,  88  S. 
W.  147;  Brown  v.  Weaver  Power  Co.  [N.  C] 
52  S.  E.  954;  English  v.  Murtland  [Pa.]  63  A. 
882;  Davis  v.  Holy  Terror  Min.  Co.  [S.  D.] 
107  N.  W.  374;  Southern  Pac.  Co.  v.  Bailey 
[Tex.  Civ.  App.]  91  S.  W.  820.  Where  the 
jury  in  condemnation  proceedings  has 
viewed  the  premises  and  tlie  evidence  is  con- 
fiicting,  their  verdict  as  to  the  amount  of 
damages  will  not  be  disturbed  unless  mani- 
festly against  the  weight  of  the  evidence. 
Prather  v.  Chicago  Southern  R.  Co.  [111.]  77 
N.   B.    430. 

9S.  If  there  is  any  substantial  evidence 
to  support  It.  Hot  Springs  R.  Co.  v.  McMil- 
lan [Ark.]  88  S.  W.  846;  St.  Louis  S.  W.  R. 
Co.  v.  ^White  Sewing  Mach.  Co.  [Ark.]  93  S. 
W.  58;  Dallman  v.  Frank  [Cal.  App.]  82  P. 
564;  In  re  Walker's  Estate  [Cal.]  82  P.  770; 
People  V.  Davidson  [Cal.  App.]  83  P.  159; 
Nofziger  Bros.  Lumber  Co.  v.  Shafer  [Cal. 
App.]  83  P.  284;  Gray  v.  Maier  &  Zobelein 
Brewery  [Cal.  App.]  84  P.  280;  Nishkian  v. 
Chisholm  [Cal.  App.]  84  P.  312;  Showers  v. 
Zanone  [Cal.  App.]  85  P.  857;  McClelland  v. 
Bullis  [Colo.]  81  P.  771;  Clark  v.  Ball  [Colo.] 
82  P.  529;  Minnesota  Canal  Supply  Ditch  & 
Reservoir  Co.  v.  Conine  [Colo.]  83  P.  628; 
Clark  V.  Fitzsimmons  [Conn.]  62  A.  342; 
Town  of  Ormond  v.  Shaw  [Fla.]  39  So.  108; 
City   of   Orlando   v.    Orlando   Water   &   Light 


7  Cur.  Law. 


APPEAL  AND  REVIEW  §  13F2. 


239 


Co.   [Fla.]   39  So.  532:  Carlton  v.   King   [Fla.] 
40  So.  191;  Shores  of  Southern  R.   Co.   [S.  C] 
51    S.    E.    699;    Georgia    R.    &    Banking   Co.    v. 
Newmeyer,    123  Ga.    882,   51   S.   E.   709;  Carter 
V.    Southern    Banking    &    Trust    Co^    123    Ga. 
876,    51   S.   E.  714;   Bennett  &  Co.  v.   Farmers' 
&  Merchants'   Bank    [Ga.]    52   S.   E.    330;   Kil- 
loug-h   &   Co.  V.   Simmons    [Ga.]    53   S.    E.    819; 
Johnson   v.  Farrell,   215   111.   542.   74  N.   E.   7G0; 
Grand    Pacific    Hotel    Co.    v.    Pinkerton.    217 
111.  61,   75  N.  E.   427;  I.eighton  &  H.  Steel  Co. 
V.   Snell,    217   111.   152,   75   N.   E.    462;   Compher 
V.   Browning,   219   111.   429,   76  N.  E.    678:  Shic- 
kle-Harrison   &  H.   Iron  Co.   v.  Beck,    112   111. 
App.   444;  Kittler  v.  Studabaker,  113  111.  App. 
342;   Mundt  v.   Cooke   Rutledge   Coal  Co.,    118 
111.    App.    124;    American    Steel    Foundries    v. 
Scherrer,    119    111.    App.    162;    Chicago    Furni- 
ture Co.   V.    Cronk    [Ind.   App.]    74   N.   E.    627; 
Williams    v.    Hoffman    [Ind.    App.]    76    N.    E. 
440';  Case  v.  Collins   [Ind.  App.]   76  N.  E.   781; 
Southern    Ind.    R.    Co.    v.    Baker    [Ind.    App.] 
77   N.    E.    64;    Board   of   Com'rs   of   Hendricks 
County   V.   Eaton    [Ind.   App.]    77   N.   E.    958; 
State    V.    Wimer    [Ind.]    77    N.    E.    1078.     Su- 
preme   court    is    bound    to    accept    as    estab- 
lished   all    that    the    testimony    fairly    tends 
to     prove     in     appellee's     favor.     Pneumatic 
Weigher  Co.   v.   Burnquist    [Iowa]    105   N.  W. 
326;    Chariton    Ice    Co.    v.    Spring    L.ake    Ice 
Co.    [Iowa]    105    N.    W.    1014;    Taylor   v.    Her- 
ron     [Kan.]     82    P.     1104;    Leverton    v.    Rork 
[Kan.]    85    P.    800;    Flint    v.    Illinois    Cent.    R. 
Co.    [Ky.]    88    S.    "W.    1055;    Smith    v.    "Wyatt 
[Ky.]    92    S.    W.    587;    Bolster    v.    Graves,    189 
Mass.  301,  75  N.  E.  714;  Chadwick  v.  Phoenix 
Ace.   &   Sick  Ben.  Ass'n    [Mich.]    12  Det.  Leg. 
N.    50,    106   N.   W.    1122;    Stitt   v.    Rat   Portage 
Lumber  Co.    [Minn.]    104  N.   W.   561;  Watkins 
.V.   McDonald    [Miss.]    41   So.    376;   Harrison   v. 
Lakenan,   189   IMo.    581,    88    S.   W.    53;   John  A. 
Tolman  Co.  v.  Hunter,  113  Mo.  App.  671,  88  S. 
W.  636;  Chicago  Lumber' &  Coal  Co.  v.  Geor- 
gia Southern   &  F.   R.   Co.,    114  Mo.   App.   327, 
89    S.   W.    576;   Gibson   v.    Bailey   Co.,    114   Mo. 
App.   350,   89  S.  W.   597;  Sayre  v.   Trustees  of 
Princeton    University,    192    Mo.    95,    90    S.    W. 
787;    Schaaf    v.    Peters    [Mo.    App.]    90    S.    W. 
1037;    Morgan    v.    Keller    [Mo.]    92    S.    W.    75; 
Matthews    v.    French     [Mo.]     92    S.    W.    6  34; 
Bowling  V.  Wbeeler  [Mo.  App.]   93  S.  W.  924; 
Levels  v.  St.  Louis  &  H.  R.  Co.  [Mo.]  94  S.  W. 
275;    Brookhouse   v.    Union    Pub.    Co.    [N.   H.] 
62  A.   219;  Candelaria  v.  Miera   [N.  M.]    84  P. 
1020;    Brown    v.    Weaver    Power    Co.    [N.    C] 
52   S.   E.   954;   Brock  v.  ■U^illiams    [Okl.]    82  P. 
922;  Greeley  v.  Greeley   [Okl.]   83  P.  711;  Ta- 
bet    V.    Powell    [Tex.    Civ.    App.]    13    Tex.    Ct. 
Rep.   436.  88  S.  W.  273;  Scott  &  Co.  v.  Wood- 
ard    [Tex.   Civ.   App,]    88   S.   W.   406;   Bradford 
v.  Malone   [Tex.  Civ.  App.]  90  S.  W.  706;  Mat- 
.leld  V.  Kimbrough   [Tex.  Civ.  App.]   90  S.  W. 
712;    Galveston,    etc.,    R.    Co.    v.    Green    [Tex. 
Civ.  App.]    91  S.  W.   380;   Gulf,   etc.,  R.  Co.  v. 
Wynne    [Tex.    Civ.    App.]    91   S.   W.    823:    Ru- 
therford   V.   Mothershed    [Tex.    Civ.    App.]    92 
S.    W.    1021;    Tuckfleld    v.    Crager    [Utah]    82 
P.    860;    Utah    Savings    &    Trust    Co.    v.    Bam- 
berger,   29   Utah,    370,   81   P.    887;   Prescott   v. 
Puget  Sound  Bridge  &  Dredging  Co.   [Wash.] 

82  P.  606;  Irby  v.  Phillips  [Wash.]  82  P. 
931;  Williams  v.  Ballard  Lumber  Co.  [Wa.sh.] 

83  P.  323;  Burdon  v.  Briquelet,  125  Wis.  341, 
104  N.  W.  83;  Eastern  R.  Co.  of  Minnesota  v. 
Tuteur  [Wis.]  105  N.  W.  1067.  A  verdict 
will  not  be  disturlDed  where  there  is  any 
evidence  to  support  It,  though  the  court  is 
of  the  opinion  that  the  evidence  was  not  of 
such  weight  as   the  jury  gave  it.     Martin  v. 


Kennedy  [Ky.]  90  S.  W.  975;  St  Louis  S.  W. 
R.  Co.  V.  Parks  [Tex.  Civ.  App.]  90  S.  W. 
343;  Sandy  River  Co.  v.  Sparks  [Ky.]  91  S. 
W.  265;  Galveston,  etc.,  R.  Co.  v.  Udalle 
[Tex.  Civ.  App.]  91  S.  W.  330;  Miller  v.  Met- 
ropolitan Life  Ins.  Co.  [Ky.]  89  S.  W.  183. 
The  Trelght  of  the  evidence  will  not  \ye 
passed  on.  Bishop  Co.  v.  Shelhorse  [C.  C. 
A.]  141  F.  643;  Southern  Pac.  Co.  v.  Cavin 
[C.  C.  A.]  144  F.  348;  Burke  v.  Hulett,  216 
111.  545,  75  N.  E.  240;  Leighton  &  H.  Steel 
Co.  V.  Snell,  217  111.  152,  75  N.  E.  462:  Per- 
due V.  Gill  [Ind.  App.]  73  N.  E.  844;  Karges 
Furniture  Co.  v.  Amalgamated  Woodwork- 
ers' Local  LTnlon  No.  131  [Ind.]  75  N.  E.  877; 
American  Food  Co.  v.  Halstead  [Ind.]  76  N. 
E.  251;  Swj'gart  v.  Willard  [Ind.]  76  N.  E. 
755;  Beery  v.  Driver  [Ind.]  76  N.  E.  967; 
Bennett  v.  Louisville  R.  Co.  [Ky.]  90  S.  W. 
1052;  Hoogewerff  v.  Flack  [Md.]  61  A.  184; 
Illinois  Cent.  R.  Co.  v.  Schultz  [Miss.]  39  So. 
1005:  Lenoir  v.  People's  Bank  [Miss.]  40  So. 
5;  Fitch  v.  Martin  [Neb.]  104  N.  W.  1072; 
Wheaton  v.  Liverpool  &  London  &  Globe 
Ins.  Co.  [S.  D.]  104  N.  W.  850;  Lee  v.  Dwyer 
[S.  D.]  107  N.  W.  674;  Domenico  v.  El  Paso 
Elec.  R.  Co.  [Tex.  Civ.  App.]  90  S.  W.  60; 
Galveston,  etc.,  R.  Co.  v.  Roberts  [Tex.  Civ. 
App.]  91  S.  W.  375;  International  &  G.  N.  R. 
Co.  V.  Edwards  [Tex.  Civ.  App.]  91  S.  "W.  640; 
Norfolk  &  W.  R.  Co.  v.  Spencer's  Adm'x 
[Va.]  52  S.  E.  310;  In  re  Arneson's  Will 
[Wis.]  107  N.  W.  21.  Where  evidence  can 
be  reasonably  reconciled  to  the  physical 
facts,  the  appellate  court  will  not  reject  it 
nor  weigh  it  though  the  weight  of  the 
physical  evidence  seems  against  that  given 
by  the  witness.  Stafford  v.  Adams,  113  Mo. 
App.    717,    88    S.    W.    1130. 

Credibility  of  witnesses  will  not  be  passed 
on  by  reviewing  court.  Anglo-Californian 
Bank  v.  Cerf,  147  Cal.  393,  81  P.  1081;  Ne- 
ander  v.  Neander  [Colo.]  84  P.  69;  Hoyt  v. 
New  York,  etc.,  R.  Co.  [Conn.]  63  A.  393; 
Chris.ty  v.  Elliot,  216  111.  31.  74  N.  E.  1035; 
Chicago  R.  Co.  v.  Hyndshaw,  116  111.  App. 
367;  Krahn  v.  Bickford.  118  111.  App.  511; 
Chicago  Furniture  Co.  v.  Cronk  [Ind.  App.] 
74  N.  E.  627;  Marshall  v.  Levich  [Iowa]  106 
N.  W.  516;  City  of  Cheney  v.  Anderson 
[Kan.]  84  P.  137;  Leverton  v.  Rork  [Kan.] 
85  P.  800;  McDonnell  v.  New  Orleans  Cypress 
Co.  [La.]  38  So.  896;  Berry  v.  Pelneault,  188 
Mass.  413,  74  N.  E.  917;  In  re  Pederson's  Es- 
tate [Minn.]  106  N.  W.  958;  Moore  v.  Wal- 
lace [Okl.]  82  P.  825;  Texas  &  P.  R.  Co.  v. 
Skates  [Tex.  Civ.  App.]  87  S.  W.  1166;  Citi- 
zens' R.  Co.  v.  Sinclair  [Tex.  Civ.  App.]  93 
S.  W.  703;  Norfolk  &  W.  R.  v.  Spencer's 
Adm'x  [Va.]  52  S.  E.  310.  It  is  the  province 
of  the  trial  court  to  decide  which  of  two 
contradictory  statements  of  a  witness  is 
true.  Clark  v.  Torrington  [Conn.]  63  A.  657. 
IVumhep  of  witnesses:  That  more  wit- 
nesses testified  against  the  finding  than  for 
It  does  not  warrant  reversal.  Sanford  v. 
Hoge,  118  111.  App.  609;  Barry  v.  Union  R. 
Co.,  105  App.  Div.  520,  94  N.  Y.  S.  449;  Fidel- 
ity &  Casualty  Co.  v.  Harder,  212  Pa.  9  6, 
61  A.  880. 

Thoiiffh  appellate  court  would  have  de- 
cided otherwise  it  will  not  reverse.  Mait- 
land  v.  Reed  [Ind.  App.]  77  N.  E.  290;  Mc- 
Cormick   v.   Shea,   99   N.  Y.   S.    467. 

Judgment  based  on  conflicting  evidence 
will  not  be  disturbed.  Garrett  v.  Garner 
[Ark.]  89  S.  Vi'".  1005;  Lake  v.  Little  Rock 
Trust  Co.  [Ark.]  90  S.  W.  847;  Central  of 
Georgia  R.  Co.  v.  Sparks    [Ga.]   54  S.   E.   194; 
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Village  of  Wilmette  v.  Brachle,  110  111.  App. 
356;  Sauter  v.  Anderson,  110  111.  App.  574; 
Chicago  &  J.  Elec.  R.  Co.  v.  Herbert.  115 
111.  App.  248;  Madison  Coal  Co.  v.  Hayes,  116 
111.  App.  94;  Brown  v.  Thomas,  116  111.  App;. 
114;  Pittsburg,  etc.,  R.  Co.  v,  Campbell,  116 
111.  App.  356;  Springfield  Consolidated  R.  Co. 
V.  Lane,  116  111.  App.  517;  Henderson  v.  To- 
bey,  116  111.  App.  539;  Chicago,  etc.,  R.  Co.  v. 
Funk,  117  111.  App.  69;  Loyal  Americans  v. 
Fisher,  117  111.  App.  150;  Chicago  Union 
Traction  Co.  v.  Lundahl,  117  111.  App.  220; 
Anglo-^'.Vyoming  Oil  Fields,  Limited,  v.  Mil- 
ler, 117  111.  App.  552;  Linn  Co.  v.  Harris,  118 
111.  App.  5;  City  of  Waukegan  v.  TV^eale,  118 
111.  App.  460;  City  of  Kankakee  v.  Sannes, 
118  111.  App.  531;  Brueggemann  v.  Bruegge- 
mann,  119  111.  App.  112;  Chicago  &  A.  R.  Co. 
V.  Wightman,  119  111.  App.  263;  "^^arman- 
Block-Chamberlain  Co.  v.  Indianapolis  Mor- 
tar &  Fuel  Co.  [Ind.  App.]  75  X.  E.  672;  Fra- 
ternal Const.  Co.  V.  Jackson  Foundry  &  Ma- 
chine Co.  [Ky.]  89  S.  W.  265;  Louisville  &  N. 
R.  Co.  V.  Helm  [Ky.]  89  S.  W.  709;  Tevis  v. 
Carter  [Ky.]  90  S.  W.  264;  Graham  v.  Bry- 
ant [Ky.]  91  S.  W.  253;  East  Tennessee  Tel. 
Co.  V.  Luttrell  [Ky.]  93  S.  W.  904;  Goodwin 
V.  Mitchell  [Miss.]  38  So.  657;  Dysart-Cook 
Mule  Co.  V.  Reed,  114  Mo.  App.  296,  89  S.  W. 
591;  Sayre  v.  Trustees  of  Princeton  Uni- 
versity, 192  Mo.  95,  90  S.  Tv^  787;  Carp  v. 
Queen  Ins.  Co.  [Mo.  App.]  92  S.  W.  1137;  Hill 
V.  Davis  [Mo.  App.]  93  S.  W.  829;  Freeman 
V.  Slay  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  664, 
SS  S.  W.  404;  International,  etc.,  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  90  S.  TV.  709.  A  find- 
ing of  the  city  court  of  Gadsden  will  not  be 
disturbed  where  the  evidence  is  conflicting 
and  oral,  unless  clearly  and  manifestly 
against  the  weight,  notwithstanding  Acts 
1890-91,  §  14,  p.  1098.  Gadsden  Grocery  & 
Feed  Co.  v.  AIcMahen  [Ala.]  40  So.  87;  Califor- 
nia Development  Co.  v.  Yuma  Valley,  U.  L.  & 
W.  Co.  [Ariz.]  84  P.  88;  St.  Louis,  etc.,  R.  Co. 
V.  Coombs  [Ark.]  88  S.  TV.  595;  Luster  v. 
Robinson  [Ark.]  88  S.  W.  896;  St.  Louis,  etc., 
R.  Co.  v.  Shaver  [Ark.]  88  S.  M'.  961;  Rem- 
mel  V.  T\'itherington  [Ark.]  88  S.  W.  967; 
Thompson  v.  Baxter  [Ark.]  88  S.  W.  985; 
Patterson  v.  San  Francisco  &  S.  M.  Electric 
R.  Co.,  147  Cal.  178,  81  P.  531;  Burns  v. 
Schoenfeld  [Cal.  App.]  81  P.  713;  Anglo-Cali- 
fornian  Bank  v.  Cerf,  147  Cal.  384,  81  P.  1077; 
Cave  V.  Tyler,  147  Cal.  454,  82  P.  64;  Heath 
V.  Manson  [Cal.]  82  P.  331;  Doe  v.  Allen 
rcal.  App.]  82  P.  568;  Albion  Lumber  Co.  v. 
California  Bridge  &  Construction  Co.  [Cal. 
App.]   82  P.  631;  In  re  Walker's  Estate   [Cal.] 

82  P.  770;  Grunsky  v.  Field  [Cal.  App]  82  P. 
979;  Castle  v.  Sibley  [Cal.  App.]  82  P.  1067; 
Jordahl  v.  Hayda  [Cal.  App.]  82  P.  1079;  Mc- 
Neill V.  Stitt  [Cal.  App.]  82  P.  1121;  Wick- 
ersham  Banking  Co.  v.  Nicholas  [Cal.  App.] 
82-P.  1124;  Hanse  v.  Phillips  [Cal.  App.]  82 
P.  1127;  Frutig  v.  Trafton  [Cal.  App.]  83  P. 
70;  McGue  v.  Rommel  [Cal.]  83  P.  1000;  Mc- 
Lean   V.    Llewellyn    Iron    Works    [Cal.    App.] 

83  P.  1082;  Exchange  Bank  v.  Veirs  [Cal. 
App.]  84  P.  455;  Smith  v.  Dubost  [Cal.]  84 
P.  38;  Showers  v.  Zanone  [Cal.  App.]  85  P. 
857;  Kahn  v.  Earnest  [Colo.]  81  P.  754;  Hurd 
v.  Fleck  [Colo.]  82  P.  485;  Frazier  v.  Shoup 
[Colo.]  83  P.  777;  Colorado  &  S.  R.  Co.  v. 
Charles  [Colo.]  84  P.  67;  Neander  v.  Neander 
[Colo.]  84  P.  69;  Patrick  v.  Brown  [Colo.] 
85  P.  325;  Walker  v.  Lee  [Fla.l  40  So.  881; 
Pool  V.  "^^arren  County,  123  Ga.  205,  51  S.  E. 
328;  Southern  R.  Co.  v.  Holbrook  [Ga.]  53 
S.  E.  203;  Atlantic  Coast  Line  R.  Co.  v.  Bax- 


ter [Ga.]  53  S.  E.  959;  Corker  v.  Stafford 
[Ga.]  5  4  S.  E.  92;  Davison  v.  Herndon  [Ga.] 
54  S.  E.  92;  Trust  Co.  v.  Ray  [Ga.]  54  S.  E. 
145;  Hansen  v.  Haley  [Idaho]  SI  P.  935;  Gu- 
maer  v.  White  Pine  Lumber  Co.  [Idaho]  S3 
P.  771;  Turmes  v.  Kiesner  [Idaho]  85  P.  212; 
Illinois,  etc.,  R.  Co.  v.  Ring.  219  111.  91,  76 
N.  E.  83;  Compher  v.  Browning,  219  111.  429, 
76  N.  E.  678;  Martin  v.  Chicago  &  M.  Elec. 
R.  Co..  220  111.  97,  77  N.  E.  86;  Mueller  &  Co. 
v.  Kinkead,  113  111.  App.  132.;  Chicago  Furni- 
ture Co.  V.  Cronk  [Ind.  App.]  74  N.  E.  627: 
Stametz  v.  Mitchenor  [Ind.]  75  N.  B.  579; 
Warman-Black-Chamberlain  Co.  v.  Indian- 
apolis Mortar  &  Fuel  Co.  [Ind.  App.]  75  N. 
E.  672;  Grand  Lodge  A.  O.  U.  '^'■.  v.  Barwe 
[Ind.  App.]  75  N.  E.  971;  Over  v.  Dehne  [Ind. 
App.]  76  N.  E.  833;  Pittsburgh,  etc.,  R.  Co. 
v.  Sim.ons  [Ind.  App.]  76  N.  E.  883;  Supremo 
Lodge  K.  P.  V.  Andrews  [Ind.  App.]  77  N.  E. 
361;  Polk  V.  Johnson  [Ind.  Aop  ]  77  N.  E. 
1139;  First  Nat.  Bank  v.  Dutcher  [Iowa]  104 
N.  W.  497;  Ousley  v.  Hampe  [Iowa]  105  N.  W. 
122;  Buchnoltz  v.  Incorporated  Town  of 
Radcliffe  [Iowa]  105  N.  W.  336;  Chariton  Ice 
Co.  V.  Spring  Lake  Ice  Co.  [Iowa]  105  N.  W- 
1014;  Gladiator  Consol.  Gold  Mines  &  Milling 
Co.  V.  Steele  [Iowa]  106  N.  T\^  737;  Gibbon.s 
V.  Woolley  [Kan.]  85  P.  809;  Smith's  Adm'r 
V.  Louisville  &  N.  R.  Co.  [Ky.]  89  S.  TV'.  694: 
Drake  v.  Holbrook  [Ky.]  92  S.  'W.  297;  Nash- 
ville, etc.,  R.  Co.  v.  Higgins  [Ky.]  92  S.  T^'. 
549;  Smith  v.  Minden  Lumber  Co.,  114  La. 
1035,  38  So.  821;  Harvey  v.  Louisiana  TVest- 
ern  R.  Co.,  114  La.  1065,  38  So.  85:T;  Morrison 
V.  Morrison  [Me.]  63  A.  392;  Gowey  v.  Gowey 
[Mass.]  77  N.  E.  526;  Pels  &  Co.  v.  Cam- 
bridge Architectural  Iron  Works  [Mass.]  77 
N.  E.  1152;  Draggo  v.  West  Bay  Citv  Sugar 
Co.  [Mich.]  13  Det.  Leg.  N.  245,  107  N.  W. 
911;  Libby  v.  Barry  [N.  D.]  107  N.  TV.  972; 
Dart  V.  Richardson  [Minn.]  104  N.  W.  1094; 
Alabama  &  V.  R.  Co.  v.  Dear  [Miss.]  39  So. 
812;  Harrison  v.  Pounds,  190  Mo.  349,  88  S. 
W.  713;  Lehman  v.  Knapp  [Mont.]  82  P.  798: 
Union  Bank  &  Trust  Co.  v.  Knobb  [Mont.] 
82  P.  837;  Douglas  v.  Smith  [Neb]  106  N. 
W.  173;  Cuatt  v.  Ross  [Neb.]  106  N.  W.  1044: 
Fike  V.  Ott  [Neb.]  107  N.  W.  774;  Union  Pac. 
R.  Co.  v.  Meyer  [Neb.]  107  N.  W^.  793;  Berry 
V.  Hutchins  [N.  H.]  61  A.  550;  Cunningham 
V.  Springer  [N.  M.]  82  P.  232;  Hill  v.  Page. 
108  App.  Div.  71.  95  N.  Y.  S.  465;  T\'amser  v. 
Browning.  King  &  Co.,  109  App.  Div.  53,  95 
N.  Y.  S.  1051;  New  York  Metal  Ceiling  Co. 
V.  Leonard,  48  Misc.  500,  96  N.  Y.  S.  187: 
Olsen  V.  Mahoney,  96  N.  Y.  S.  196;  Sheppard 
Engineering  &  Construction  Co.  v.  Spofford. 
96  N.  Y.  S.  206,  Sammis  v.  Day,  48  Misc.  327. 
96  N.  Y.  S.  777;  Neumann  v.  TVelkowitz,  97 
N.  Y.  S.  980;  Palmer  v.  Cowle,  7  Ohio  C.  C. 
(N.  S.)  46;  Reaves  v.  Reaves  [Okl.]  82  P. 
490;  Davis  v.  Fitzmaurice  [Okl.]  83  P.  415: 
Fay  V.  Fay,  27  Pa.  Super.  Ct.  32S;  Lazzari  v. 
Pennsylvania  R.  Co.,  28  Pa.  Super.  Ct.  175: 
Stoner  v.  Honse,  28  Pa.  Super.  Ct.  485;  Fi- 
delity Title  &  Trust  Co.  v.  Illinois  Life  Ins. 
Co.  [Pa.]  63  A.  51;  Conard  v.  Pennsylvania 
R.  Co.  [Pa.]  63  A.  424;  Fries  v.  Mather  [Pa.] 
63  A.  695:  Galligan  v.  Wocnsocket  St.  R.  Co. 
[R.  I.]  62  A.  376;  Keys  v.  V.''innsboro  Gran- 
ite Co.  [S.  C]  51  S.  E.  549;  Cain  v.  Atlantic 
Coast  Line  R.  Co.  [S.  C]  54  S.  E.  244;  Quale 
v.  Hazel  [S.  D.]  104  N.  W.  215;  Barton  v. 
Koon  [S.  D.]  104  N.  TV.  521;  Dodson  v. 
Crocker  [S.  D.]  105  N.  TV.  929;  Morrill  v. 
Bosley  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  529, 
88  S.  W.  519;  Galveston,  etc.,  R.  Co.  v.  Pas- 
chall    [Tex.    Civ.    App.]    92    S.    W.    446;    Tuttle 
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presumption  in  favor  of  a  verdict  is  strengthened  by  approval  by  the  trial  judge  on 


V.  Robert  Moody  &  Son  [Tex.  Civ.  App.]  94  | 
S.  'W.  134;  Walker  v.  Tenison  Bros.  Sad- 
dlery Co.  [Tex.  Civ.  App.]  94  S.  T^^  166; 
Smith  Table  Co.  v.  Madsen  [Utah]  84  P.  885; 
Lyndon  Sav.  Bank  v.  International  Co.  [Vt.] 
G2  A.  50:  Norfolk  &  'W.  R.  Co.  v.  Spencer's 
Adm'x  [Va.]  52  S.  E.  310;  Virg-inia  Fire  & 
Marine  Ins.  Co.  v.  Hogue  [Va.]  54  S.  E.  8; 
TVallace  v.  Doug-las  ['W.  Va.]  51  S.  E.  869; 
Shaw  V.  Seattle,  39  "^^ash.  590,  81  P.  1057; 
Woods  V.  Globe  Nav.  Co.  [Vv^ash.]  82  P.  401; 
T^'^ick  V.  Tacoma  Eastern  R.  Co.  [Wash.]  82 
P.  711;  Creamer  v.  Moran  Bros.  Co.  [Wash.] 
84    P.    592. 

In  Georgia:  A  judge  of  the  superior 
court,  in  passing  on  a  certiorari,  where 
questions  of  fact  are  involved  and  the  evi- 
dence is  conflicting,  has  a  discretion  to  sus- 
tain the  certiorari  similar  to  the  discretion 
allowed  him  in  passing  upon  a  first  new 
trial,  and  the  discretion  will  not  be  con- 
trolled, unless  it  has  been  manifestly  abused. 
Houston  V.  Polk  [Ga.]  52  S.'  E.  S3.  The  su- 
preme court  will  not  disturb  the  first  grant 
of  a  new  trial  upon  certiorari  from  the  city 
court  to  the  supreme  court,  unless  the  ver- 
dict is  demanded  by  the  evidence.  Pokes  v. 
Wells,  123  Ga.  361,  51  S.  E.  333.  Where  the 
e\1dence  is  conflicting,  and  the  trial  judge 
made  a  per^^onal  exajiiination  of  the  prem- 
i.ses,  the  appellate  court  will  not  disturb 
findings  and  decree  based  thereon.  Red 
Wing  Gold  Min,  Co.  v.  Clays  [Utah]  83  P. 
841. 

Unles.s  so  contrary  to  evidence  as  to  de- 
note pas.sion  or  prejudice.  West  Chicago  St. 
R.  Co.  v.  Brown,  112  111.  App.  351;  Fabian  v. 
Traeger,  117  111.  App.  176;  Summerville  v. 
Penn  Drilling  Co.,  119  111.  App.  152;  Mallott 
V.  Schlosser,  119  111.  App.  259;  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Thurston,  119  111.  App. 
321;  Standard  Mfg.  Co.  v.  Hudson,  113  Mo. 
App.  344,  88  S.  W.  137;  Fleming  v.  Brauer, 
96  N.  Y.  S.  594;  Mitchell  v.  Pinckney,  127 
Iowa,    696,   104   N.   W.    286. 

Unless  manifestly  ajfainst  iveight  of  evi- 
dence. Brown  v.  Los  Angeles  R.  Co.  [Cal. 
App.]  84  P.  362;  St.  Aubin  v.  Turley  [Colo.] 
82  P.  944;  Bluthenthal  v.  Mohlmann  [Fla.]  38 
So.  709;  Pinkstaff  v.  Steffy,  216  111.  406,  75  N. 
E.  163:  Leathe  v.  Thomas,  218  111.  246,  75  N. 
E.  810;  Chicago  Union  Traction  Co.  v. 
O'Donnell,  113  111.  App.  259;  Pennsylvania 
Co.  V.  Rosset,  116  111.  App.  342;  Wallace  v. 
Nergenah,  116  111.  App.  453;  Morrissey  v. 
Rogers,  116  111.  App.  545;  South  Chicago  City 
R.  Co.  V.  Kinnare,  117  111.  App.  1;  Provident 
Sav.  Life  Assur.  Soc.  of  N.  T.  v.  King,  117 
111.  App.  556;  Willey  v.  Dake,  118  111.  App. 
47;  Kinser  v.  Barnes,  US  111.  App.  ^71;  Chi- 
cago Chronicle  Co.  v.  Franklin,  119  111.  App. 
384;  Fisk  v.  Chicago  Water  Chute  Co.,  119 
111.  App.  536;  Louisville  Water  Co.  v.  Phil- 
lip's Adm'r  [Ky.]  89  S.  W.  700;  Louisville  & 
N.  R.  Co.  V.  Eaden  [Ky.]  93  S.  'W.  7;  Gorton 
v.  Milwaukee  Mechanics'  Ins.  Co.,  115  Mo. 
App.  69,  90  S.  "W.  747;  Union  Pac  R.  Co.  v. 
Fickenscher  [Neb.]  105  N.  W.  39;  Linderman 
V.  Nolan  [Okl.]  83  P.  796;  Miles  v.  Swanson 
[Or.]  82  P.  954;  Jackson  v.  Prior  Hill  Min. 
Co.  [S.  D.]  104  N.  W.  207;  Missouri,  etc.,  R. 
Co.  V.  Dickson  [Tex.  Civ.  App.]  90  S.  W.  507; 
Chase  v.   Hinkley  [^Vis.]    105  N.  W.   230. 

In  Indiana:  The  appellate  court,  notwith- 
standing Acts   1903,   c.   193,    §    8,    requiring   it 


to  pass  upon  the  weight  of  the  evidence  will 
not  disturb  the  decision  of  the  lower  court 
upon  the  weight  of  the  evidence  unless  there 
is  a  clear  lack  of  evidence  to  support  a 
material  fact  necessary  to  support  the  find- 
ing of  such  court,  or  the  evidence  before 
such  court  •was  all  documentary,  bj'  deposi- 
tions, or  other-wise  of  such  a  clear  and  con- 
clusive character  as  to  warrant  the  appel- 
late court  in  saying  as  a  matter  of  law  that 
the  lower  court's  decision  was  erroneous. 
Parkison  v.  Thomrason,  164  Ind.  609,  73  N.  E. 
109;  Hudelson  v.  Hudelson,  164  Ind.  694,  74 
N.  E.  504;  Smith  v.  Smith  [Ind.  App.]  74  N. 
E.  1008;  Ray  v.  Baker  [Ind.]  74  N.  E.  619; 
United  States  Board  &  Paper  Co.  v.  Moore 
[Ind.  A-pp.]  74  N.  E.  1094;  Tyler  v.  Davis 
[Ind.  App.]  75  N.  E.  3;  Doell  v.  Schier  [Ind. 
App.]  75  N.  E.  600;  Over  v.  Dehne  [Ind. 
App.]  75  N.  E.  664;  Nichols  &  Shepherd  Co. 
V.  Berning  [Ind.  App.]  76  N.  E.  776;  New 
York,  etc..  R.  Co.  v.  Robbins  [Ind.  App.]  76 
N.   E.    804. 

Where  the  verdict  is  palpably  against  the 
evidence  it  will  be  set  aside.  Denver  &  R. 
G.  R.  Co.  V.  Vitello  [Colo.]  81  P.  766;  Hassell 
Iron  Works  Co.  v.  Cohen  [Colo.]  85  P.  89; 
Garrett  v.  Cronin  [Idaho]  81  P.  615:  The 
Fair  v.  Hoffmann,  110  111.  Apn.  500;  Singer 
Mfg.  Co.  V.  Weil,  115  111.  App.  384;  Chicago, 
etc.,  R.  Co.  V.  Nelson,  115  111.  App.  432;  Es- 
pert  V.  Ahlschlager,  117  111.  App.  484;  Love 
V.  McElroy,  US  111.  App.  412;  Elkhart  Paper 
Co.  v.  Fulkerson  [Ind.  App.]  75  N.  E.  283; 
Hoyt  V.  Graham  [Iowa]  105  N.  V^'.  456;  Shoe- 
maker V.  Commercial  Union  Assur.  Co. 
[Neb.]  106  N.  'W.  316;  Lawrence  v.  Wilson, 
107  App.  Div.  365,  95  N.  Y.  S.  147;  Singer 
Mfg.  Co.  V.  Pollock,  96  N.  Y.  S.  202;  Hamilton 
V.  Mahn,  96  N.  Y.  S.  281;  Moriarity  v.  Board 
of  Education,  98  N.  Y.  S.  251;  McBride  v. 
Korff,   9S  N.  Y.  S.   822. 

94.  Ah  Gett  V.  Carr  [Cal.  App.]  84  P.  458; 
South  Chicago  City  R.  Co.  v.  Kinnare,  117 
111.  App.  1;  Shevlin  v.  Shevlin  [Minn.]  105 
N.  W.  257;  Casey  v.  Wrought  Iron  Bridge 
Co.,  114  Mo.  App.  47,  89  S.  \^\  330;  Hyatt  v. 
De  Hart  [N.  C]  52  S.  E.  781;  Millhiser  & 
Co.  V.  Leatherwood  [N.  C]  52  S.  E.  782;  Wil- 
son V.  Alexander  [Tenn.]  88  S.  'W.  935.  The 
findings  of  the  trial  court  v,'ill  be  reviewed 
as  upon  a  demurrer  to  tlie  evidence.  United 
Moderns  v.  Rathbun  [Va.]  52  S.  E.  552.  Pre- 
sumption does  not  obtain  in  favor  of  a  judg- 
ment based  upon  contradictory  evidence 
where  the  record  reveals  further  available 
evidence  on  the  disputed  points.  State  Bank 
V.  Greenberg,  95.  N.  Y.  S.  503;  Harding  v. 
Harding  [Colo.]  85  P.  423;  Atlanta  Sz  B.  Air 
Line  R.  v.  Weaver,  121  Ga.  466,  49  S.  E.  291; 
Ford  V.  Fargason,  123  Ga.  257,  51  S.  E.  318; 
Southern  R.  Co.  v.  Henry,  123  Ga.  642,  51  S. 
E.  579;  Screws  v.  Anderson  [Ga.]  52  S.  E. 
429;  Andrew  v.  Carithers  [Ga.]  52  S.  E.  653; 
Small  V.  Small  [Ga.]  52  S.  E.  768;  Southern 
R.  Co.  V.  Rumsey  [Ga.]  52  S.  E.  812;  Alfriend 
V.  Fox  [Ga.]  52  S.  E.  925;  Southern  R.  Co. 
V.  Howard  [Ga.]  52  S.  E.  1038;  James  v. 
Ayer  [Ga.]  53  S.  E.  103;  Murphey  v.  More- 
land  [Ga.]  53  S.  E.  103;  Caverly  v.  Heaton 
[Ga.]  53  S.  E.  103;  Slaton  v.  Fowler  [Ga.] 
53  S.  E.  567;  Wright  v.  Davenport  [Iowa] 
104  N.  M^.  1022;  Scott  v.  Sloan  [Kan.]  84  P. 
117;  Great  Falls  Meat  Co.  v.  Jenkins  [Mont.] 
84   P.    74. 
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motion  for  new  trial,®^  or  by  the  concurrence  of  several  verdicts  on  successive  trials,**^ 
or  the  concurrent  findings  of  two  lower  courts. **"  The  presumption  applies  to  find- 
ings in  law  ®^  or  equit}'  cases  ®^  and  to  the  findings  of  referees/'  auditors,-  commis- 


95.  Keefer  v.  Union  County,  212  Pa.  520, 
61  A.  1021;  Shores  of  Southern  R.  Co.  [S.  C] 
51  S.  E.  699;  Drugalis  v.  Northwestern  Imp. 
Co.  [Wash.]  83  P.  101;  T^^ttmann  v.  Berger 
[Wis.]  104  N.  W.  815;  Hirte  v.  Eastern  Wis- 
consin R.  &  Light  Co.  [Wis.]  106  N.  W.  1068; 
Meyer  v.  Home  Ins.  Co.  [Wis.]  106  N.  W. 
1087;  Ritter  v.  Chicago,  etc.,  R.  Co.  [Wis.] 
106  N.  W.  1103.  Conversely,  a  reluctant  ap- 
proval weakens  the  presumption.  A  finding 
of  a  justice  in  favor  of  plaintiff  will  be  re- 
versed where  the  evidence  is  conflicting  and 
the  justice  endorsed  a  memorandum  upon 
the  summons  that  he  did  not  believe  plaint- 
iff's story.  Sullivan  v.  Wolff,  98  N.  Y.  S.  824. 
Where  the  trial  court  unconditionally  over- 
ruled a  motion  for  a  new  trial,  the  appellate 
court  would  not  consider  a  colloquy  between 
the  judge  and  counsel  in  which  the  judge 
expressed  the  opinion  that  the  amount  was 
excessive  and  that  if  appellant  would  enter 
a  remittitur  for  a  certain  amount  and  agree 
not  to  appeal  a  new  judgment  would  be  ren- 
dered for  the  amount  of  the  original  judg- 
ment less  the  amount  of  the  remittitur. 
Hancheft   v.  Haas,   219   111.    546,   76   N.    E.   845. 

96.  Koester  v.  New  York  City  R.  Co.,  96 
N.  Y.  S.  117;  Georgia  R.  &  Banking  Co.  v. 
Newmeyer,  123  Ga.  882,  51  S.  E.  709;  Equita- 
ble Loan  &  Security  Co.  v.  Lewman  [Ga.]  52 
S.  E.  5  99;  Love  v.  McElroy,  118  111.  App.  412; 
Malott  V.  Woods,  119  111.  App.  90;  Lacs  v. 
James  Everard's  Breweries,  107  App.  Div. 
250,  95  N.  Y.  S.  25.  See  5  Columbia  L.  R.  619; 
Clinton  v.  Prear,  107  App.  Div.  571,  95  N.  Y. 
S.  321.  Statements  of  counsel  in  argument 
unsupported  by  evidence,  may  destroy  this 
presumption.  Mullarkey  v.  Interurban  St. 
R.  Co.,   4S  Misc.   638,   96  N.  Y.  S.   115. 

97.  McCahan    Sugar    Refining    Co.    v.    The 

Wildcroft,    201    U.    S.    378,    50    Law.    Ed. ; 

Darlington  v.   Turner,  202  U.  S.  195,   50  Law. 

Ed, ;    United    States    v.    Clark,    200    U.    S. 

601,.  50  Law.  Ed. ;  Madden  v.  Hughes   [N. 

T.]  78  N.  E.  167.  Findings  supported  by  evi- 
dence and  sustained  by  court  in  banc,  will 
be  sustained  by  superior  court.  McArdle's 
Estate,  28  Pa.  Super.  Ct.  106. 

98.  Broderick  v.  O'Leary,  112  111.  App.  658; 
Barnsdall  v.  Waltemeyer  [C.  C.  A.]  142  F. 
415;  Fitzgerald  v.  Bassford  [C.  C.  A.]  142  F. 
134;  Neely  Elec.  Construction  &  Supply  Co. 
V.  Browning,  25  App.  D.  C.  84;  Loyd  v.  bates 
[Ala.]  38  So.  1022;  Cooper  v.  Shannon  [Colo.] 
85  P.  175;  McCarthy  v.  Consolidated  R.  Co. 
[Conn.]  63  A.  725;  Mitchell  v.  Pinckney,  127 
Iowa,  696,  104  N.  W.  286;  Levy  v.  Stegemann 
[Iowa]  104  N.  W.  372;  Shaw  v.  Chicago,  etc., 
R.  Co.  [Iowa]  105  N.  W.  120;  Bullard  v.  Hop- 
kins [Iowa]  105  N.  W^  197;  Blackledge  v. 
Davis  [Iowa]  105  N.  W.  1000;  Rauen  v.  Pru- 
dential Ins.  Co.  [Iowa]  106  N.  "W.  198;  Love 
V.  Love  [Kan.]  83  P.  201;  Fillebrown  v.  Hay- 
wood [Mass.]  77  N.  E.  45;  Lund  v.  Smith 
[Mass.]  77  N.  E.  893;  Rausch  v.  Michel,  192 
Mo.  293,  91  S.  W.  99;  Fallis  v.  Gray,  115  Mo. 
App.  253,  91  S.  W.  175;  Spencer  v.  Wilson 
[Neb.]  104  N.  TV.  930;  Josephson  v.  Woods, 
94  N.  Y.  S.  30;  Pillsbury  v.  Streeter,  Jr.,  Co. 
[N.  D.]  107  N.  W.  40;  McClung  v.  McPherson 
[Or.]  81  P.  567;  Flegel  v.  Chas.  Koss  & 
Bros.    Co.    [Or.]    83    P.    847;    Savage  v.    Salera 


Mills  Co.  [Or.]  85  P.  69;  In  re  McClellan's 
Estate  [S.  D.]  107  N.  W.  681;  Paris  Transit 
Co.  V.  Alexander  [Tex.  Civ.  App.]  90  S.  W. 
1119.  In  habeas  corpus  to  determine  the 
right  to  the  custody  of  an  infant,  the  finding 
of  the  lower  court  as  to  the  facts  has  the 
effect  of  a  verdict  of  a  jury.  Smiley  v.  Mc- 
intosh [Iowa]  105  N.  W.  577.  Findings  of  a 
court  in  probate  proceedings  are  as  binding 
on  appeal  as  a  verdict  of  a  jury.  McClana- 
han  V.  McClanahan  [Iowa]  105  N.  W.  833. 
Only  special  findings  required  to  be  reviewed 
under  Code  §§  2196,  3319,  where  jury  is 
waived.  First  Bank  of  Elba  v.  Mayfield 
Woolen  Mills  [Ala.]  40  So.  954.  A  finding 
as  to  the  execution  of  a  deed,  though  stated 
as  a  conclusion  of  law,  there  being  no  direct 
evidence,  will  not  be  disturbed  where  au- 
thorized by  the  evidence  and  not  against 
the  great  preponderance  of  the  evidence. 
Veatch  v.  Gray  [Tex.  Civ.  App.]  91  S.  W. 
324.  The  conclusiveness  of  a  finding  of  the 
court  supported  by  the  evidence  is  not  af- 
fected by  incorporating  findings  of  eviden- 
tiary facts.  Rausch  v.  Michel,  192  Mo.  293, 
91  S.  W.  99. 

99.  Graves  v.  Hicks  [Mass.]  77  N.  E.  831; 
Big  Six  Development  Co.  v.  Mitchell  [C.  C. 
A.]  138  F.  279;  Calkins  v.  Worth.  117  111.  478; 
Letchworth  v.  Vaughan  [Ark.]  90  S.  W.  1001; 
Arnold  v.  McBride  [Ark.]  93  S.  W.  989;  Ha- 
zard Powder  Co.  v.  Somersville  Mfg.  Co. 
[Conn.]  61  A.  519;  Amos  v.  American  Trust 
&  Savings  Bank  [111.]  77  N.  E.  462;  Ray  v. 
Baker  [Ind.]  74  N.  E.  619;  Hudleson  v.  Hud- 
leson,  164  Ind.  694,  74  N.  E.  504;  Smith  v. 
Smith  [Ind.  App.]  74  N.  E.  lOOS;  Gay  v.  Ray, 
189  Mass.  112,  75  N.  E.  138;  Cohen  v.  Nagle 
[Mass.]  76  N.  E.  276;  Layne  v.  Layne  [Ky.] 
90  S.  W.  555;  Spurrier  v.  Hodges  [Ky.]  90  S. 
W.  559;  Roberts  v.  Williams  [Ky.]  90  S.  W. 
565;  Bowling  v.  Rouse  [Ky.]  90  S.  TV.  1073; 
Jackson  v.  Jackson  [Ky.]  93  S.  W.  654; 
Grand  Cent.  Min.  Co.  v.  Mammoth  Min.  Co. 
[Utah]  83  P.  648.  As  to  demonstrate  some 
oversight  or  mistake  which  affects  the  sub- 
stantial rights  of  appellant.  Grand  Cent. 
Min.  Co.  v.  Mammoth  Min.  Co.  [Utah]  83  P. 
648;  Johnson  v.  Jones  [S.  C]  51  S.  E.  805; 
Lowe  V.  Walker  [Ark.]  91  S.  W.  22.  Ordi- 
narily great  weight  is  given  to  the  finding."^ 
of  the  chancellor.  Caudill  v.  Bayes  [Ky. ] 
89  S.  V,":  114;  Bourne  v.  Salin  [Ky.]  89  S.  W. 
673;  McKinney  v.  Northcutt,  114  Mo.  App. 
146,  89  S.  W.  351;  Iowa  Nat.  Bank  v.  Cooper 
[Iowa]  107  N.  W.  625;  Meehan  v.  Nelson  [C. 
C.  A.]  137  F.  731.  In  equity  cases  the  appel- 
late court  will  examine  the  evidence  and 
arrive  at  an  independent  opinion  of  the  facts 
established  except  in  so  far  as  a  presump- 
tion in  favor  of  the  findings  is  derived  from 
the  opportunity  of  the  lower  court  to  see, 
hear,  and'  judge  the  witnesses.  Roe  v.  How- 
ard County  [Neb.]  106  N.  W.  587.  Assuming 
that  the  lower  court  in  this  case  exercised 
equity  powers  so  as  to  render  its  conclusion 
subject  to  review  on  the  evidence,  the  ap- 
pellate court  was  justified  in  giving  some 
weight  to  that  conclusion  on  the  facts.  Mo- 
sher  V.  Goodale  [Iowa]  106  N.  W.  195.  In 
cases  of  exclusive  equitable  jurisdiction,  th  • 
appellate    court    may    pass    upon    the    weight 


Cur.  Law. 


APPEAL  AXD  EEYIEW  §  13G. 


233 


sioners/  registers,*  masters/  and  special  tribunals.®     Slighter  evidence  will  suffice 
where  a  fact  was  not  seriously  disputed  or  the  theory  of  trial  admitted  it.'^ 

(§  13)  G.  Rulings  and  decisions  on  intermediate  appeals.^ — ^\\'here  an  inter- 
mediate appeal  is  had,  the  findings  of  fact  therein  ^  are  usually  final,  review  in  the 
court  of  last  resort  being  confined  to  questions  of  law.^^     The  judgment  only  of  the 


of  the  evidence.  State  v.  Newton  County 
Com'rs  [Ind.]  74  N.  E.  1091.  A  verdict  of  a 
jury  in  an  equity  case  adopted  by  the  court, 
must  be  treated  as  a  finding-  of  the  court. 
Hackett  v.  View,  109  App.  Div.  351,  95  N.  T. 
S.  675.  Under  Code  1896,  §  3826,  subd.  1, 
no  consideration  can  be  given  to  the  find- 
ing of  the  chancellor  as  to  which  party  was 
the  dominate  party  to  a  transfer  of  an  in- 
terest in  certain  properties.  McLeod  v.  Mc- 
Leod  [Ala.]  40  So.  414.  Although  the  judg-- 
ment  of  the  circuit  court  in  an  equity  case 
i«  entitled  to  weight  where  oral  testimony 
WHS  given,  yet  where  the  facts  are  practi- 
cally undisputed,  the  appellate  court  will 
weigh  them.  Harris  Banking  Co.  v.  Miller, 
190  Mo.  App.  640,  89  S.  AV.  629.  V^^here  the 
evidence  is  in  conflict,  the  findings  of  the 
trial  court  in  a  suit  in  chancery  will  not  be 
disturbed  on  appeal,  notwithstanding  Act 
1903,  P.  341,  p.  338,  c.  193,  §  8,  requiring  the 
supreme  court  to  weigh  the  evidence  in 
case  tried  by  the  court  without  a  jury.  Ray 
V.  Baker  [Ind.]  74  N.  E.  619.  Upon  appeal 
in  equity  ■R-ithout  a  bill  of  exceptions  only 
such  special  findings  will  be  considered  as 
are  embraced  within  the  issues  and  a  decree 
if  supported  by  the  pleadings  will  be  upheld 
in  so  far  as  it  is  not  contrary  to  such  find- 
ings.    Kupke  v.   Polk    [Neb.]    103   N.   W.   321. 

1.  Mogenson  v.  Zubler  [Colo.]  84  P.  981; 
Poole  v.  Poindexter  [Kan.]  S3  P.  126;  La 
Jara  Creamery  &  Live  Stock  Ass'n  v.  Han- 
sen [Colo.]  83  P.  644;  Tanner  v.  Echard,  107 
App.  Div.  79,  94  N.  Y.  S.  1013;  Wood  v.  Sagi- 
naw Gold  Min.  &  Mill.  Co.  [S.  D.]  105  N.  W. 
101;  Alachua  Phosphate  Co.  v.  Anglo-Con- 
tinental Guano  Works  [Fla.]  40  So.  71.  A 
bill  in  equity  having  been  referred  by  a  rule 
of  court  without  conditions  or  limitations 
and  the  report  of  the  referee  accepted  by 
the  court,  an  appeal  from  a  final  decree  made 
in  accordance  with  the  terms  of  the  report 
cannot  be  sustained.  Piscataquis  Sav.  Bank 
V.  Herrick  [Me.]  62  A.  214.  A  referee  has 
full  power  to  decide  all  questions  arising 
both  of  law  and  fact,  and  in  the  absence  of 
fraud,  prejudice,  or  mistake  on  his  part,  his 
decision   is   final.     Id. 

2.  Johnson's  Estate,  29  Pa.  Super.  Ct.  255; 
Stewart's  Estate,  2  9  Pa.  Super.  Ct.  260;  In 
re  Reinoehl's  Estate,  212  Pa.  359,  61  A.  943; 
In  re  McPherran's  Estate,  212  Pa.  425,  61  A. 
954;  In  re  McPherran's  Estate,  212  Pa.  432, 
61  A.  956;  In  re  Mace's  Estate  [Pa.]  62  A. 
370;  In  re  Logan  &  Moulds'  Assigned  Estate 
[Pa.]   62  A.   843. 

3.  Burger  v.  Allen  [Ky.]  89  S.  W.  542; 
Pickens  v.  Daniels  [■V^'.  Va.]  52  S.  E.  215; 
Hall  V.  Hall   [Va.]   52   S.   E.   557. 

4.  Rust  V.  Electric  Lighting  Co.  [Ala.]  40 
So.    89;   Walter  v.   Moseley    [Ala.]    39    So.    765. 

5.  Reed  v.  Joiner,  119  111.  App.  248;  Gen- 
eral Fire  Extinguisher  Co.  v.  Lamar  [C.  C. 
A.]  141  F.  353;  Love  v.  Export  Storage  Co. 
tC.  C.  A.]  143  F.  1;  Smith's  Adm'r  v.  Smith 
[Vt.]    61  A.   558. 

6.  The   court   has    no    authority   to   review 


the  action  of  the  school  superintendent  and 
of  the  board  of  county  commissioners  in  or- 
ganizing a  new  school  district  under  Bal- 
linger's  Ann.  Codes  and  St.,  §  2275,  unless 
there  was  want  of  jurisdiction  or  an  excess 
of  jurisdiction.  Wilsey  v.  Cornwall  [Wash.] 
82   P.   303. 

7.  Chicago  Union  Traction  Co.  v.  Lundahl, 
117   111.   App.    220. 

8.  See   5  C.  L.   233. 

9.  ■V\'"here  therre  is  no  dispute  as  to  the 
facts  stated  in  the  record,  it  is  unnecessary 
for  the  court  of  civil  appeals  to  make  addi- 
tional findings.  State  v.  Galveston,  etc.,  R. 
Co.   [Tex.  Civ.  App.]   93   S.  W.  469. 

10.  Illinois:  Findings  of  fact  made  hy 
the  appellate  court  are  conclusive  upon  the 
supreme  court.  Wells  &  French  Co.  v.  Kap- 
aczynski,  218  111.  149,  75  N.  E.  751;  Chicago 
Union  Traction  Co.  v.  Newmiller,  215  111.  383, 
74  N.  E.  410.  Finding  as  to  the  amount  of 
damages.  Penn  Plate  Glass  Co.  v.  Rice  Co. 
216  111.  567,  75  N.  E.  246.  Where  there  is 
evidence  to  support  such  findings.  Illinois 
Steel  Co.  V.  Preble  Mach.  Works  Co.,  219  111. 
403,  76  N.  E.  574.  The  supreme  court  will 
not  pass  upon  the  credibility  of  witnesses 
or  the  weight  of  preponderance.  Chicago 
City  R.  Co.  V.  McDonough  [111.]  77  N.  E.  577. 
Cannot  deal  with  the  preponderance  of  the 
testimony.  Mills  v.  Larrance,  217  111.  446,  75 
N.  E.  555.  "Where  the  appellate  court  re- 
verses the  judgment  of  the  trial  court  and 
makes  findings  of  fact  for  itself.  Malkan  v. 
Chicago,  217  111.  471,  75  N.  E.  548.  Where 
the  evidentiary  facts  are  agreed  upon,  the 
finding  of  the  appellate  court  upon  the  ulti- 
mate fact  is  binding  upon  the  supreme  court. 
First  Nat.  Bank  v.  Whittier  [111.]  77  N.  E. 
563.  The  judgment  of  the  appellate  court 
affirming  a  judgment  of  the  circuit  court  is 
conclusive  upon  the  supreme  court  upon 
questions  of  fact.  Barbee  v.  Findlay  [111.] 
77  N.  E.  590.  Findings  of  the  trial  court 
which  have  been  affirmed  by  the  appellate 
court.  Interstate  Independent  Tel.  &  Tel. 
Co.  V.  Towanda  [111.]  77  N.  E.  456;  Anglo- 
Wyoming  Oil  Fields  v.  Miller,  216  111.  272, 
74  N.  E.  821;  Chicago  City  R.  Co.  v.  Shaw, 
220  111.  532,  77  N.  E.  139;  Kellyville  Coal  Co. 
V.  Strine,  217  111.  516,  75  N.  E.  375.  If  there 
is  any  evidence  to  support  them.  Chicago 
Union  Traction  Co.  v.  Rosenthal,  217  111. 
458,  75  N.  B.  578.  Where  the  evidence  fairly 
tends  to  support  the  findings  of  the  jury. 
Stecher  v.  People,  217  111.  348,  75  N.  E.  501. 
Will  not  consider  whether  the  weight  of  the 
evidence  supports  the  verdict  or  finding. 
United  Breweries  Co.  v.  O'Donnell  [111.]  77 
N.  E.  547;  Burke  v.  Hulet,  216  111.  545,  75  N. 
E.  240;  Central  Ace.  Ins.  Co.  v.  Rembe,  220 
111.  151,  77  N.  E.  123.  Cannot  consider  the 
question  of  excessiveness  of  damages.  United 
Breweries  Co.  v.  O'Donnell  [111.]  77  N.  E.  547; 
Chicago  &  J.  Elec.  R.  Co.  v.  Patton,  219  111. 
214,  76  N.  E.  381.  May  consider  application  of 
the  law  to  the  facts.  Hayes  v.  Chicago  Tel. 
Co.,   218   111.   414,  75  N.   E.   1005.      The  supreme 
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appellate  court  and  not  its  opinion  is  reviewable/^  and  the  review  is  limited  to  the 
questions  there  litigated. ^- 


court  must  presume  that  the  appeUate  court 
applied  to  the  evidence  rules  of  law  held  in 
proposition  submitted.  If  the  evidence  did 
not  justify  the  conclusion  of  fact  when  the 
principles  of  law  held  in  the  propositions 
were  applied  to  it,  the  finding-  was  still  one 
of  fact  just  like  the  verdict  of  a  jury  under 
instructions  as  to  the  law,  and  the  power 
to  review  such  questions  as  committed  to 
the  appellate  court.  Provident  Sav.  Life 
Assur.  Soc.  v.  King.  21G  111.   416,   75  N.  B.  166. 

New  York:  Court  of  appeals  will  not  re- 
view the  sufficiency  of  the  evidence  to  sus- 
tain a  finding-  of  fact  where  there  has  been 
a  unanimous  decision  of  the  appellate  court 
that  such  finding-  is  sustained  by  the  evi- 
dence, although  the  case  was  tried  prior  to 
the  re-enactment  of  Code  Civ.  Proe.  §  10.3.3, 
Laws  1904,  p.  1252,  c.  491,  and  the  plaintiff 
did  not  have  an  opportunity  to  present  at 
special  term  a  statement  of  facts  which  he 
deemed  established  by  the  evidence  to  ob- 
tain a  ruling  thereon.  See  Const,  art.  6, 
§  9.  Jacobson  v.  Brooklyn  Lumber  Co.  [N. 
Y.]  76  N.  E.  1075.  Cannot  under  Code  Civ. 
Proc.  §  1023,  amended  by  Laws  1904,  p.  1252, 
c.  491,  review  the  refusal  of  the  trial  court 
to  make  a  requested  finding  of  fact  where 
the  fact  which  tlie  trial  court  has  been  re- 
quested to  find  is  a  fact  directly  in  conflict 
with  a  fact  actually  found  by  the  trial 
court  as  the  basis  of  its  decision,  or  a  fact 
whjch  would  necessarily  nullify  such  finding, 
and  w-here  the  finding  of  fact  as  made  has  the 
support  of  a  unanimous  affirmance  by  the  ap- 
.  pellate  division.  Le  Gendre  v.  Scottish  L^nion 
&  Nat.  Ins.  Co.  [N.  Y.]  76  N.  E.  472.  While 
refusal  of  the  trial  court  to  make  findings  of 
fact  may  be  reviewed  on  appeal  to  the  appel- 
late division,  it  cannot  be  in  the  court  of  ap- 
peals. Id.  Exceptions  under  Code  Civ.  Proc. 
§  10-23,  to  refusal  to  make  findings,  was  avail- 
able on  appeal  to  the  appellate  division  and 
on  appeal  from  the  appellate  division  to  the 
court  of  appeals,  where  the  decision  of  the 
appellate  division  was  not  unanimous.  Id. 
It  is  only  the  evidence  and  proceedings  on 
the  trial  wliich  the  court  canont  exai-nine. 
The  pleadings,  being-  a  part  of  the  judgment 
roll,  any  admissions  therein  may  always  be 
read  in  connection  with  the  findings,  in  or- 
der to  ascertain  whether  the  facts  so  ad- 
mitted and  fovind  sustain  the  judgment.  Ja- 
cobson V.  Brooklyn  Lumber  Co.  [N.  Y.]  76 
N.  E.  1075.  On  appeal  from  a  decision  of  the 
appellate  division  affirming  a  judgment  for 
the  defendant  entered  upon  a  verdict,  the 
court  of  appeals  will  affirm  the  judgment  of 
the  appellate  division  where  there  was  evi- 
dence to  sustain  tlie  finding  of  tlie  jury  as 
a  matter  of  fact,  although  the  evidence  was 
not  such  as  authorized  the  decision  of  the 
appellate  division  that  the  defendant  was 
entitled  to  dismissal  of  complaint  as  a  mat- 
ter of  lav/.  Levy  v.  James  McCreery  Realty 
Corp.    [N.  Y.]    76  N.   E.   1079. 

Pennsylvania:  On  an  appeal  from  a  judg- 
m-ent  of  the  supreme  court  reversing-  a  judg- 
ment  of  the  common  pleas,  the  question  be- 
fore the  supreme  court  is,  whether  the  judg- 
ment of  the  court  is  correct  on  the  record 
which  was  before  it.  In  case  of  a  misap- 
prehension     of      facts      by      superior      court. 


throug-h  inadvertent  error  of  counsel  in  pre- 
senting case,  remedy  is  by  application  to 
that  court  and  not  by  appeal  to  supreme 
court.  City  of  Philadelphia  v.  Pennsylvania 
Inst,  for  the  Instruction  of  the  Blind  [Pa.] 
63  A.  420. 

lu  Nopfh  Carolina  the  approval  of  the  find- 
ings of  tlie  clerk  by  the  judge  to  whom  the 
case  is  appealed  is  final.  Carraway  v.  Las- 
siter,   139  N.  C.  145,  51  S.   E.  96S. 

Soiitli  Carolina;  Findings  of  circuit  court 
on  appeal  from  magistrate  are  final.  Rob- 
erts V.  Jones,  71  S.  C.  404,  51  S.  E.  240.  The 
supreme  court  cannot,  on  appeal  from  the 
judgment  of  the  circuit  court  overruling  or 
sustaining  exceptions  to  the  judgment  of  a 
magistrate,  consider  any  exceptions  involv- 
ing- questions  of  fact.  Jenkins  v.  Southern 
R.  Co.  [S.  C]  53  S.  E.  481.  Finding  of  a 
magistrate  as  to  the  amount  of  damages 
which  has  been  affirmed  by  the  circuit  court, 
cannot  be  disturbed  on  a  further  appeal  un- 
less tliere  was  absolutely  no  evidence  tend- 
ing to  sustain  it.  Seegers  Bros.  v.  Sea- 
board Air  Line  R.  Co.  [S.  C]  52  S.  E.  797. 
Conclusion  of  the  circuit  court  on  a  ques- 
tion of  f.act  on  appeal  from  the  probate 
court  in  dower  proceedings  is  binding  on  the 
supreme  court.  Ex  parte  Wallace  [S.  C]  52 
S.  E.   873. 

11.  Error  cannot  be  assigned  to  the  opin- 
ion of  the  aopellate  court.  Penn  Plate  Glass 
Co.  V.  Rice  Co..  216  111.  567,  75  N.  E.  246. 
But  where  the  appellate  court  has  refused 
to  follow  its  former  opinion  filed  upon  a 
first  appeal,  the  supreme  court  may  look 
into  the  opinions  of  that  court,  in  connec- 
tion with  the  record  then  before  it,  for  the 
purpose  of  satisfying  itself  ^vhether  the 
case  presented  to  the  appellate  court  upon 
the  second  appeal  is  the  same  case  as  that 
•which  was  presented  to  it  on  the  first  ap- 
peal. Id.  Will  consider  whether  the  trial 
court  erred  and  not  whether  tlie  intermedi- 
ate appellate  court  was  wrong.  If  the  trial 
court  correctly  dismissed  a  cause  for  rea- 
sons set  out  in  the  motion  it  is  immaterial 
that  the  intermediate  court  of  appeals  sus- 
tained the  ruling  for  a  different  and  wrong 
reason.  Asciley  v.  Hawkins  [Tex.]  14  Tex. 
Ct.   Rep.  213,  89  S.  W.   972. 

12.  A  ground  for  the  dismissal  of  an  ap- 
peal in  the  superior  court  which  was  not 
there  raised  and  insisted  upon,  cannot  be 
successfully  urged  in  the  supreme  court  as 
a  reason  for  the  affirmance  of  the  judgment 
rendered  in  the  superior  court  in  the  case 
on  appeal.  Union  Fraternal  League  of  Bos- 
ton V.  Johnston  [Ga.]  53  S.  E.  241.  Failure 
to  assign  error  upon  transcript  of  appellate 
court  is  ground  for  dismissing  appeal  to 
supreme  court.  Kominski  v.  People,  219  III. 
595,  76  N.  B.  717.  The  supreme  court  of  ap- 
peal from  appellate  court  cannot  consider 
questions  as  to  dissolution  of  a  corpora- 
tion and  forfeiture  of  its  franchises,  since 
such  questions  could  not  be  considered  by 
the  appellate  court.  Cratty  v.  Peoria  Law 
Library  Ass'n,  219  111.  516,  76  N.  E.  707.  Al- 
though it  apears  that  an  instruction,  to- 
gether with  other  instruction."^.,  was  men- 
tioned by  the  assignment  of  ( rrors  In  the 
appellate   court,    -where    it    appears    from    the 
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(§  13)  H.  Effect  of  decision  on  former  review  in  the  same  ca-se.^^ — The  bind- 
ing effect  of  a  decision  on  appeal  on  a  retrial  in  the  lower  court,^'*  and  the  effect  of 
appellate  decisions  as  precedents  in  other  cases  are  treated  elsewhere.^^  In  case  of 
reversal  ever)i;hing  decided/^  and  in  case  of  affirmance  everything  that  might  havo 
been  raised/^  unless  decision  tliereon  is  pretermitted/*  is  the  law  of  the  case  on  a 


appeUant's  brief  and  argument  in  the  appel- 
late court  that  no  point  was  made  upon  sucli 
instruction,  it  will  not  be  considered  in  the 
supreme  court.  United  Breweries  Co.  v. 
O'Donnell  [111.]  77  N.  E.  547.  On  appeal 
to  the  supreme  court  in  condemnation  pro- 
ceedings, questions  not  properly  presented 
on  appeal  to  the  circuit  court  will  not  be 
considered.  Stoy  v.  Indiana  Hydraulic  Power 
Co.  [Ind.]  76  N.  E.  10-57.  Upon  an  appeal  in 
condemnation  proceedings  under  Burns'  Ann. 
St.  1901,  §  4834  et  seq.,  preliminary  objec- 
tions to  the  service  and  the  appointment  of 
appraisers  could  not  be  considered,  and 
hence  could  not  be  assigned  as  error  on  a 
further  appeal  to  the  supreme  court.  Id. 
Questions  not  raised  before  the  appellate  di- 
vision will  not  be  considered  by  the  court 
of  appeals.  Vroom  v.  Tilly  [N.  Y.]  77  N.  E. 
1017.  The  various  questions  presented  hav- 
ing been  adjudicated  in  a  trial  de  novo  on 
appeal  to  tlie  circuit  court  from  the  com- 
mittee provided  for  by  Rev.  Code,  §  2410, 
as  amended  by  Laws  1903,  p.  150,  c.  133,  rela- 
tive to  proceedings  for  the  annexation  and 
detachment  of  territory  of  school  districts, 
questions  as  to  the  action  of  the  committee 
in  adjusting  the  property  were  immaterial. 
Independent  School  Dist.  No.  2,  Turner 
County,  V.  District  No.  37,  Clay  County  [S. 
D.]  106  N.  W.  302.  On  writ  of  error  to  the 
court  of  civil  appeals,  the  supreme  court 
will  not  review  assignments  of  error  not 
passed  upon  by  the  former.  Eastin  v.  Texas 
&   P.   R.   Co.    [Tex.]    92   S.    W.  838. 

13.  See   5   C.   L.    234. 

14.  See  post,  §  15  F. 

15.  See  Stare  Decisis,   6  C.  L.   1510. 

16.  Jancko  v.  TVest  Coast  Mfg.  &  Inv.  Co. 
[Wash.]  82  P.  284.  Matters  considered  on 
former  appeal.  Greely-Barnham  Grocery  Co. 
v.  Cottlngham  [Ala.]  39  So.  567.  The  doc- 
trine applies  only  to  such  questions  as  were 
decided  on  a  former  appeal.  Questions 
raised  but  not  determined  may  be  consid- 
ered on  a  second  appeal.  Kramer  v.  North- 
western Elevator  Co.  [Minn.]  106  N.  W.  86. 
An  appellee  on  a  former  appeal  from,  an  or- 
der granting  a  ne'w  trial  ■was  not,  on  a  sub- 
sequent appeal  from  the  judgment  entered 
after  reversal,  precluded  from  presenting  a 
ruling  on  a  motion  for  cliange  of  venue 
made  before  the  trial,  that  question  not  hav- 
ing been  considered  on  the  former  appeal. 
Taylor  v.  Grand  Lodge  A.  O.  U.  W.  [Minn.] 
107  N.  W.  545.  The  district  court  denied 
plaintiff's  motion  to  remand  the  cause  to 
another  county  for  trial  and  the  case  was 
tried  and  judgment  directed  for  defendant. 
An  order  for  a  new  trial  was  made  but  re- 
versed on  appeal,  and  judgment  entered  for 
defendant.  Held  the  question  of  change  of 
venue  was  not  res  adjudicata  on  appeal  from 
the  judgment,  that  question  not  having  been 
considered  on  the  former  appeal.  Id. 
M^'here  the  judgment  was  reversed  on  a  for- 
mer appeal  on  the  ground  that  the  lower 
court  erred  in  sustaining  a  demurrer  to  the 
bill  and  it  was  held  on  appeal  that  the  facts 


were  sufficient  to  require  the  court  to  grant 
the  relief  prayed  for,  the  judgment  on  such 
appeal  was,  on  a  second  appeal,  conclusive 
of  all  the  questions  of  law,  including  the 
question  as  to  whether  the  statute  of  frauds 
was  a.vailable  as  a  defense  to  the  bill.  Hei- 
rnann  v.  Wilke,  219  111.  310,  76  N.  E.  378. 
When  a  case  is  reversed,  its  opinion,  on  a 
retrial  of  the  case  In  the  court  to  which  the 
case  if  remanded  and  upon  an  appeal  from 
a  judgment  rendered  upon  such  remand, 
must  control,  if  the  case  presented  upon  the 
second  trial  and  appeal  is  the  same  case  as 
the  case  in  which  the  opinion  was  filed  re- 
versing and  remanding-  the  case.  Penn 
Plate  Glass  Co.  v.  Rice  Co.,  216  111.  567,  75 
N.  E.  246.  Where  on  a  former  appeal  in  an 
action  for  the  violation  of  a  prescriptive 
right,  the  complaint  was  held  sufficient  and 
judgment  in  favor  of  the  defendant  was  re- 
versed because  not  sustained  by  sufficient 
evidence,  such  decision  was  not  an  adjudica- 
tion of  the  question  as  to  whetlier  the  plain- 
tiff had  such  prescriptive  right.  Terre 
Haute  &  I.  R.  Co.  v.  Zehner  [Ind.]  76  N.  E. 
169.  T\'here  on  appeal  in  proceedings  upon 
a  writ  of  entrj',  brought  by  an  administra- 
tor to  recover  real  estate,  it  was  hell  that 
the  action  was  prematurely  brought  on  ac- 
count of  a  pending  appeal  from  an  order  of 
the  probate  court  granting  the  administra- 
tor license  to  sell  the  real  estate,  such  de- 
cision was  conclusive  upon  a  second  appeal, 
although  the  appeal  from  the  decree  grant- 
ing the  license  had  really  been  decided,  and 
although  the  record  in  such  appeal  had  been 
corrected  at  the  time  of  the  second  appeal. 
Tyndale  v.  Stanwood  [Mass.]  77  N.  E.  481. 
Decision  interpreting  reservation  in  deed 
held  not  to  bar  an  amendment  after  reversal 
seeking  to  reform  it.  Barataria  Canning 
Co.  V.  Ott  [Miss.]  41  So.  378.  A  reversal  of 
a  nonsuit  only  decides  that  there  is  evi- 
dence for  the  jury.  Cooper  v.  Brooklyn 
Trust  Co.,  109  App.  Div.  211.  96  N.  Y.  S.  56. 
A  reversal  of  an  order  striking  off  a  judg- 
ment is  not  res  adjudicata  as  to  the  right 
to  open  judgment.  American  Mf.g.  Co.  v. 
Smith  Co.,  28  Pa.  Super.  Ct.  124.  Where  the 
circuit  court  does  not  hear  the  case  upon 
the  merits  its  findings  are  not  conclusive  on 
a  second  appeal.  Roberts  v.  Jones,  71  S.  C. 
404,  51  S.  E.  240. 

17.  A  decision  by  the  district  court  of 
appeals  made  ■Rrith  a  view  to  "further  pro- 
ceedings" and  concurred  in  by  only  two  of 
the  judges  is  not  conclusive  as  the  law  of 
the  case.  Turner  v.  Fidelity  Loan  Concern 
[Cal.  App.]  83  P.  70.  The  judgment  of  an 
appellate  court  rendered  in  a  former  appeal 
of  a  case  brought  up  on  a  second  appeal  is 
res  adjudicata  as  to  all  persons  who  were 
parties  to  the  proceedings  at  the  time  of 
the  first  appeal  both  as  to  matters  actually 
decided  and  such  as  might  have  been  de- 
cided had  they  been  properly  presented. 
Christensen  v.  People,  114  111.  App.  40.  .A.1I 
questions  open  to  consideration  and  which 
could  have  been  presented  relating  to  the 
same       subject-matter       are       res       judicata 
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subsequent  review  of  the  same  case,  where  the  evidence  is  substantially  the  same/' 


whether  presented  or  not.  Muren  Coal  & 
Ice  Co.  V.  Howell,  119  111.  App.  209.  The 
decision  of  the  supreme  court  on  a  former 
appeal,  affirming  a  judgment  necessarily  de- 
termines finally  and  conclusively  all  ques- 
tions presented  and  determined  in  the  court 
below,  whether  presented  by  the  report  or 
not.  And  a  nunc  pro  tunc  entry  by  the 
trial  court  showing-  that  a  ruling  of  such 
court  was  excepted  to  by  the  appellant,  such 
exception  not  appearing  in  the  report  of  the 
first  appeal,  will  not  authorize  the  consid- 
eration of  such  rulings  on  a  second  appeal. 
Adams  v.  Whitley  County  Com'rs  [Ind.]  76 
N.  E.  113.  VS^here  the  appellate  court  affirms 
an  order  granting  a  new  trial  but  provides 
that  If  defendant  does  not  pay  the  costs  of 
the  trial,  the  order  will  be  reversed  and 
judgment  entered  on  the  verdict  amounts  to 
a  holding  that  the  evidence  is  sufficient  to 
sustain  the  verdict  and  becomes  the  law  of 
the  case.  Larsen  v.  U.  S.  Mortg.  &  Trust 
Co.,  99  N.  S.  218.  On  appeal  from  a  judg- 
ment, all  alleged  errors  must  be  presented 
to  the  court,  and  such  judgment  cannot  be 
attacked  on  subsequent  appeal  for  errors 
appearing  on  its  face.  Dupuyster  v.  Jeffer- 
son Imp.  Co.'s  Receiver  [Ky.]  89  S.  W.  509. 

18.  Where  it  is  apparent  that  upon  a  for- 
mer appeal  a  party  has  led  the  court  to  omit 
to  consider  the  questions  sought  to  be  raised 
as  grounds  for  reversal  of  the  judgment  by 
deliberately  representing  it  as  not  preclud- 
ing the  appellant  on  a  certain  line  of  ques- 
tions, and  the  court  has,  in  effect,  so  held, 
it  will  not  permit  such  party,  on  a  second 
appeal,  to  take  a  position  in  respect  to  his 
rights  in  such  judgment  which  is  directly 
antagonistic  to  his  former  representation, 
and  to  the  theory  upon  which  he  induced 
the  court  to  decide  the  case.  State  v.  Clin- 
ton County  Com'rs   [Ind.]    76  N.   E.   986. 

19.  Ellis  V.  Witmer  [Cal.]  83  P.  800;  War- 
ner V.  Grayson,  24  App.  D.  C.  55;  Hoodless 
V.  Jernigan  [Fla.]  41  So.  194;  Georgia  R.  & 
Banking  Co.  v.  Wright  [Ga.]  54  S.  E.  52; 
Fifer  v.  Rachels  [Ind.  App.]  76  N.  E.  186; 
Vohs  v.  Shorthill  &  Co.  [Iowa]  107  N.  W. 
417;  Cumberland  Tel.  &  T.  Co.  v.  Harp  [Ky.] 
90  S.  W.  980;  Braucht  v.  Graves-May  Co. 
[Minn.]  104  N.  W.  1089;  Nelson  v.  Charles 
Betcher  Lumber  Co.  [Minn.]  104  N.  W.  833; 
Korff's  Estate  v.  Bueker  [Neb]  105  N.  W. 
1099;  Hargardine  v.  Omaha  Bridge  &  Ter- 
minal R.  Co.  [Neb.]  107  N.  W.  864;  Nash- 
ville, etc.,  R.  Co.  V.  Grayson  County  Nat. 
Bank  [Tex.  Civ.  App.]  91  S.  W.  1106;  Cor- 
poration of  Members  of  Church  of  Jesus 
Christ  V.  V^^atson  [Utah]  S3  P.  731:  Cook  v. 
Stimson  Mill  Co.  [Wash.]  S3  P.  419;  Barton 
V.  Wickizer  [^\^ash.]  83  P.  312;  Mutual  Re- 
serve Fund  Life  Ass'n  v.  Ferrenbach  [C.  C. 
A.]  144  P.  342.  Where  on  a  former  appeal 
and  reversal  the  court  announced  the  law 
controlling  the  case.  City  of  St.  Joseph  v. 
Baker,  113  Mo.  App.  691,  88  S.  W.  1122.  On 
appeal  from  a  judgment  entered  by  trial 
court  pursuant  to  a  remittitur  sent  down  by 
the  court  on  a  previous  appeal.  Lambert  v. 
Bates  [Cal.]  82  P.  767.  Order  denying  a 
motion  to  dismiss  an  appeal.  Murphy  v. 
Stelling  [Cal.  App.]  81  P.  730.  An  order  of 
the  appellate  court  to  the  trial  court  as  to 
striking  out  special  defenses  and  permitting 
an  amended  answer.  Prouty  v.  Adams  [Cal. 
App.]    82    P.    1081.     Westfall    v.    Wait    [Ind.] 


73  N.  E.  1089.  Questions  decided  adversely 
to  the  appellant  on  a  former  appeal,  are  not 
available  on  the  second  appeal.  Suprejne 
Lodge  K.  P.  v.  Andrews  [Ind.  App.]  77  N.  E. 
361.  Decision  binding  on  parties  and  pri- 
vies. Western  Bank  v.  Coldeway's  Ex'r 
[Ky.]  94  S.  W.  1.  Holding  that  a  certain 
person  was  acting  as  defendant's  superin- 
tendent when  his  negligence  caused  plain- 
tiffs intestate's  death.  McBride  v.  New 
York  Tunnel  Co.,  99  N.  T.  S.  571.  Holding 
that  the  lower  court  had  no  authority  to 
sell  certain  lands.  Marcum  v.  Davidson 
[Ky.]  93  S.  Vr.  1035.  A  decision  holding  the 
sureties  on  a  contractor's  bond  liable.  Hart 
v.  Mayes  [Ky.]  93  S.  W.  616.  Where  evi- 
dence is  substantially  same,  error  based  on 
it,  decided  on  a  former  appeal,  are  deemed 
settled  and  reargument  of  them  in  substance 
cannot  be  entertained.  Creachen  v.  Bromley 
Bros.  Carpet  Co.  [Pa.]  63  A.  195.  Defend- 
ants having  abandoned  all  grounds,  except 
one,  claimed  to  justify  the  lower  court  in 
granting  them  a  new  trial,  and  the  order 
being  reversed  and  judgment  for  plaintiff 
entered  below  persuant  to  the  mandate  of 
tlie  court,  they  could  not  upon  appeal  from 
such  judgment  assign  further  grounds  call- 
ing for  a  new  trial.  Stafford  v.  Levinger 
[S.  D.]  106  N.  W.  133.  Decision  of  Federal 
supreme  court  on  former  trial  is  binding  on 
subsequent  appeal  in  state  court  as  to  every 
question  of  fact  or  law  arising  upon  the 
record  which  may  have  been  decided  therein. 
Sherman  v.  Ward   [Ariz]    83  P.   356. 

Sufficiency  of  pleadings:  Decision  that 
camplaint  stated  cause  of  action.  Zuelly  v. 
Gasper  [Ind.  App.]  76  N.  E.  646.  Insuffi- 
ciency of  a  petition.  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone  [Mo.]  92  S.  W.  475. 
Failure  to  raise  insufficiency  of  answer  on 
a  prior  appeal,  with  the  result  that  court  in 
effect  holds  such  answer  sufficient,  is  con- 
clusive on  a  subsequent  appeal.  Drake  ^'. 
Holbrook  [Ky.]  92  S.  W.  297.  Where  peti- 
tion was  held  to  state  a  cause  of  action  as 
against  a  general  demurrer  the  ruling  was 
adhered  to  on  a  second  appeal,  the  cause 
having  been  tried  in  tlie  district  court  witli- 
out  specific  objection  to  the  sufficiency  of 
the  petition.  First  Nat.  Bank  v.  Gibson 
[Neb.]  105  N.  W.  1081.  As  to  sufficiency  of 
evi<lence.  Hughes  v.  Chicago,  etc.,  R.  Co. 
[Wis.]  106  N.  W.  526.  That  certain  issues 
should  not  have  been  submitted  to  the  jury. 
City  of  Bardstown  v.  Nelson  County  [Ky.] 
90  S.  W.  246.  That  the  evidence  in  a  case 
of  libel  did  not  warrant  the  submission  of 
the  question  of  falsity  of  a  part  of  the  pub- 
lication to  the  jury.  Carpenter  v.  New  York 
Journal  Pub.  Co.,  97  N.  Y.  S.  478. 

Instructions  conforming  to  decision  on 
former  appeal.  Pritchett  v.  Moore  [Ga.]  54 
S.  E.  131.  Where  on  appeal  it  is  held  that 
tlie  only  error  was  in  the  formation  of  the 
jury,  tlie  decision  became  tlie  law  of  the 
case  as  to  the  correctness  of  the  instruc- 
tions given.  Covington  &  C.  Bridge  Co.  v. 
Smith  [Ky.]  89  S.  W.  674.  An  instruction 
given  to  which  no  objection  is  raised  on  ap- 
peal, if  the  same  party  appeals.  Lexington 
R.  Co.  v.  Fain  [Ky.]  90  S.  W.  574.  In  con- 
sidering assignments  that  the  verdict  is  not 
sustained  by  the  evidence,  is  excessive  and 
contrary  to  law,  instructions  not  so  com- 
plained   of    as    to    be    reviewable    on    appeal 
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and  as  a  coneral  rule  this  is  true  whether  the  former  decision  was  ricrht  or  wrono-  -^ 
tliough  tliere  seems  to  be  some  conflict  in  this  regard.-^  The  principle  applies,  how- 
ever, only  to  decisions  on  points  necessary  to  a  determination  of  the  case,--  and  where 
the  evidence  -■'  and  issues  are  the  same.-*  The  court  will  always  look  into  the  rec- 
ord on  the  former  appeal  to  ascertain  what  was  then  decided.-^'  Errors  not  assigned 
upon  a  first  appeal  cannot  be  assigned  on  a  second  one.^'' 


must  be  taken  as  the  law  of  the  case,  and 
if  when  tested  by  such  instructions  the 
verdict  is  not  subject  to  the  objections 
made,  the  assignments  will  not  be  sus- 
tained. Skinner  v.  Wilson  [Neb.]  107  N.  "W. 
771. 

20.  Ellis  V.  TVitmer  [Cal.]  S3  P.  800;  Cur- 
less  V.  Diamond  Plate  Glass  Co.  [Ind.  App.] 
77  N.  E.  289;  Hancock  v.  Diamond  Plate 
Glass  Co.  [Ind.  App.]  75  N.  E.  659;  Hancock 
V.  Diamond  Plate  Glass  Co.  [Ind.  App.]  77 
X.  E.  413;  Pautz  v.  Plankinton  Packing  Co. 
[Wis.]  105  N.  W.  482.  The  supreme  court  is 
bound  by  a  former  majority  decision  in  the 
same  case,  although  upon  its  second  appear- 
ance the  court,  as  then  constituted,  disap- 
proved of  the  majority  decision  previously 
rendered.  Price  v.  Central  of  Georgia  R. 
Co.   [Ga.]   53  S.  E.  455. 

21.  Unless  the  opinion  first  expressed  is 
manifestly  erroneous.  Brewster  v.  Meng 
[Xeb.]  107  N.  W.  751.  Ordinarily  will  not 
be  departed  from  unless  clearly  wrong  so 
that  it  cannot  be  supported  upon  reason  or 
authority.  First  Xat.  Bank  v.  Gibson  [Neb.] 
105  X'.  "W.  1081.  Where  a  case  was  remanded 
generally  for  a  new  trial  at  which  the  same 
questions  were  presented,  appellate  court  is 
not  bound  by  its  former  opinion  on  ques- 
tions of  law,  but  should  re-examine  and  re- 
verse its  rulings  when  such  opinion  is  mani- 
festly wrong.  Eccles  v.  Walker  [Neb.]  106 
X.  W.  977.  The  appellate  court,  while  rec- 
ognizing its  right  and  duty  to  change  its 
former  ruling  in  the  same  case  in  order  to 
correct  or  render  harmless  any  error 
therein.  It  will  do  so  only  when  it  becomes 
satisfied  that  error  was  committed.  South- 
ern Illinois  &  M.  Bridge  Co.  v.  Stone  [Mo.] 
92  S.  W.  475. 

22.  On  a  second  appeal,  all  questions 
presented  by  counsel,  existing  in  the  rec- 
ord and  necessarily  involved  in  the  decision 
are  the  law  of  the  case  and  w^ill  not  be  re- 
examined. Harwi  Hardware  Co.  v.  Klippert 
[Kan.]  85  P.  784.  Where  on  a  former  ap- 
peal an  answer  was  held  sufficient,  nothing 
being  said  as  to  the  sufHclency  of  the  com- 
plaint, on  the  second  appeal,  the  sufficiency  of 
the  complaint  is  reviewable.  Stafford  v.  St. 
John,  164  Ind    277,  73  N.  E.  596. 

23.  Where  other  and  different  questions 
arise  on  a  subsequent  appeal  or  a  different 
state  of  facts  is  presented,  the  former  de- 
cision is  not  controlling.  Corporation  of 
Members  of  Church  of  Jesus  Christ  v.  Wat- 
son [Utah]  83  P.  731;  Penn  Plate  Glass  Co. 
V.  Rice  Co.,  216  111.  567,  75  N.  E.  246;  Denver 
&  R.  G.  R.  Co.  V.  Arrighi  [C.  C.  A.]  141  F. 
67.  Rule  applies  only  so  far  as  case  in  its 
subsequent  course  presents  same  facts  and 
involves  same  principles  of  law.  Ellis  v. 
Witmer  [Cal.]  83  P.  800.  Former  decision 
controls  only  so  far  as  it  is  applicable  to  the 
facts  developed  on  the  second  trial.  Nelson 
V.  Charles  Betcher  Lumber  Co.  [Minn.]  104 
X''.  W.  833.  Evidence  held  the  same.  Mc- 
Lendon   v.   Macon,    etc.,    R.    Co.,    123    Ga.    253, 


51  S.  E.  317.  Where  there  is  additional  evi- 
dence on  the  second  trial,  not  merely  cumu- 
lative, the  principle  of  the  law  case  is  not 
applicable.  Fifer  v.  Rachels  [Ind.  App.]  76 
N.  E.  186.  Even  where  new  evidence  is  in- 
troduced on  the  second  trial,  the  decision 
on  the  former  will  be  adhered  to  on  the  sec- 
ond appeal  where  the  material  facts  were 
the  same  on  the  second  trial  as  upon  the 
first,  and  precisely  the  same  legal  principles 
were  applicable  in  both  trials.  In  eject- 
ment suit.  Weigel  v.  Green  [111.]  77  X.  E. 
574.  Where  additional  evidence  did  not  af- 
fect materially  the  question  involved.  Lan- 
dis  V.  "V^'olf,  119  111.  App.  88.  The  appellate 
court  cannot  review  and  overrule  conclu- 
sions reached  at  a  former  appeal  on  the 
ground!  of  change  of  issues  and  evidence 
where  the  record  shows  no  change  of  issues 
and  the  evidence  taken  at  the  former  trial 
is  not  before  the  court.  Hargadine  v. 
Omaha  Bridge  &  Terminal  R.  Co.  [Neb.] 
107  X'^.  W.  864.  The  decision  of  a  court  on 
appeal,  as  to  questions  of  fact,  does  not  be- 
come the  law  of  the  case.  In  re  Harring- 
ton's Estate,  147  Cal.  124,  81  P.  546.  A  de- 
cision on  a  former  appeal  is  not  an  adjudi- 
cation of  the  facts.  South  Chicago  City  R. 
Co.  V.  Kinnare,  117  111.  App.  1.  Where  on  a 
former  appeal  the  evidence  was  held  suffi- 
cient but  the  case  was  remanded  for  a  new 
trial  for  errors  of  law,  the  appellate  court 
on  appeal  from  the  second  trial  is  not  bound 
by  the  finding  on  sufficiency  of  the  evidence. 
St.  Louis,  etc.,  R.  Co.  v.  Cleere  [Ark.]  88  S. 
W.   995. 

24.  A  decision  that  a  certain  bond  and 
assessment  are  valid  is  the  law^  of  the  case 
on  a  subsequent  appeal  as  to  all  objections 
against  their  validity,  but  does  not  con- 
clude the  court  against  considering  objec- 
tions raised  for  first  time  on  second  trial 
under  amended  complaint.  Ellis  v.  T^'itmer 
[Cal.]  83  P.  800.  "Where  on  remand  in  a 
former  appeal,  plaintiff  filed  an  amended 
complaint,  with  nothing  in  the  record  to 
show  that  material  facts  alleged  in  amended 
complaint  are  the  same  as  those  in  original 
complaint,  the  court  may  review  such 
amended  oomplaint  as  to  its  sufficiency. 
Stafford  v.  St.  John,  164  Ind.  277,  73  N.  E. 
596. 

25.  State  V.  Clinton  County  Com'rs  [Ind.] 
76  X^.  E.  986;  Hancock  v.  Diamond  Plate 
Glass  Co.  [Ind.  App.]  75  N.  E.  659.  The 
opinion  in  the  record  will  be  looked  to  as 
well  as  the  order.  Dent  v.  Pickens  [W.  Va.] 
53  S.  E.  154.  To  see  if  evidence  was  the 
same.  McLendon  v.  Macon,  etc.,  R.  Co.,  123 
Ga.   253,  51  S.   E.  317. 

26.  Muren  Coal  &  Ice  Co.  v.  Howell,  217 
111.  190,  75  X''.  E.  469.  A  party  is  estopped 
from  assigning  errors  which  he  could  have 
assigned  on  a  former  appeal.  Muren  Coal 
&  Ice  Co.  v.  Howell,  119  111.  App.  209.  The 
fact  that  a  suit  was  prematurely  filed  can- 
not be  raised  for  first  time  on  second  ap- 
peal.     Byrne  v.  Morrison,   25  App.   D.  C.   72. 
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§  1-i.  PiGvisional,  ancillary,  and  interlocutory  relief^'  may  be  allowed  when 
necessary  to  the  administration  of  justice,  but  unless  an  appeal  is  pending  such  re- 
lief must  rest  upon  the  original  jurisdiction  of  the  appellate  coiirt.-^  On  affirming 
a  decree  invalidating  a  franchise,  the  appellate  court  will  not  order  the  property 
involved  kept  in  statu  quo  to  await  the  event  of  another  action,  but  such  order  must 
be  applied  for  in  the  court  having  jurisdiction  of  such  other  action.-^ 

§  15.  Decision  and  determination.  A.  Affirmance  or  rcversol.^° — Assuming 
the  existence  ^^  and  the  proper  acquisition  of  appellate  power,^'  the  appellate  revie^v 
within  tlie  rules  before  pointed  out  ^^  will  ordinarily  lead  to  affirmance  or  reversal 
according  to  the  absence  or  presence  of  error.  A  profitless  reversal  or  one  to  per- 
mit the  recovery  of  nominal  damages  only  ^*  will  not  be  granted,  unless  rights  are 
thereby  established;^^  nor  will  a  judgment  be  reversed  for  errors  which  in  no  way 
prejudiced  the  party  complaining,^^  nor  for  a  mere  clerical  misprision  which  may 
))e  corrected  in  the  trial  court.^'^  Pro  forma  affirmance  is  sometimes  allowed  for 
failure  to  properly  prosecute  the  appeal,  such  affirmance  being  governed  by  the  same 
consideration  as  dismissal  and  treated  with  it.^^  On  failure  of  the  appeal  to  pre- 
sent any  matter  open  to  review,  affirmance,  not  dismissal,  will  be  ordered.''^  It  is 
sometimes  provided  by  statute  that  certain  error  shall  not  be  ground  for  reversal.^'^ 
Eeversal  or  affirmance  must  ordinarily  be  entire,*^  though  a  reversal  in  part  of  a 


27.  See  5  C.  L.  235.  The  supreme  court 
of  Idaho  In  the  exercise  of  its  appellate  ju- 
risdiction  may  apopint  a  receiver.  Che- 
mung- Min.  Co.  V.  Hanley  [Idaho]  SI  P.  619. 
Where  an  appeal  from  an  interlocutory  or- 
der must  be  reversed  for  lack  of  finality  and 
it  appears  that  mischief  of  the  order  will 
have  been  done  before  it  can  be  corrected 
by  the  appropriate  remedy,  the  court  fnay 
entertain  a  motion  for  a  inandamHS  where 
the  record  is  sufficient  and  a  motion  is 
timely  made.  Brady  v.  Brady  [Ala.]  39  So. 
237.  Pending-  appeal  from  confirmation  of 
a  judicial  sale,  the  supreme  court  has  ju- 
risdiction to  allow  and  cleterii'ine  flse  terms 
of  recleiJiption  so  as  to  conclude  tlie  parties. 
Thesing  v.  Westergren  [Neb.]  106  N.  W. 
438. 

28.  The  appellate  court,  being  without 
original  jurisdiction  in  equity,  could  not  re- 
strain defendant  from  interfering  with  the 
road  pending  condemnation  proceedings. 
Thesing  v.  Y/estergren  [Neb.]  106  N.  W.  438. 
See   Jurisdiction,    6   C.   L,.    267. 

29.  Little  Rock  R.  &  Elec.  Co.  v.  North 
Little  Rock   [Ark.]   88  S.  W.  1026. 

30.  See  5  C.  L.  236. 
.31.     See   ante,    §§    4,   5. 

32.  See  ante,    §§    6-11. 

33.  See   ante,    §    13. 

34.  Green  v.  Macy  [Ind.  App.]  76  N.  E. 
264;  Clark  v.  American  Exp.  Co.  [Iowa]  106 
N.  W.  642.  The  general  rule  that  there  will 
be  no  reversal  of  a  nonsuit  or  an  order  sus- 
taining a  demurrer  altliougli  erroneous 
where  plaintiff  could  at  best  recover  only 
nominal  damages  does  not  applj^  to  cases 
involving  a  permanent  riglit,  such  as  right 
of  entry  to  a  quarry.  Arkley  v.  Union 
Sugar  Co.,   147  Cal.  195,  81  P.   509. 

35.  Where  the  evidence  was  insufficient 
to  show  that  tlie  contract  sued  on  was  void 
for  fraud,  a  judgment  for  defendant  was  re- 
versed though  plaintiff  had  showed  himself 
entitled  to  nominal  damages  only  as  af- 
firmance would  have  deprived  plaintiff  of 
costs  and  forever  barred  him  from  asserting 


any  rights  under   the  contract.     Raymond  v. 
Edelbrock    [N.   D.]    107   N.   W.    194. 

36.  See  Harmless  and  Prejudicial  Error. 
5  C.  L.  1620. 

37.  Error  in  granting  judgment  for  more 
than  the  plaintiff  is  entitled  to  on  his  peti- 
tion should  be  corrected  In  the  trial  court 
as  a  clerical  misprision.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Boyd  [Ky.]  94  S. 
W.   35. 

38.  See  ante.   §   11  G. 

39.  Under  Rev.  St.  1899,  §  806,  authoriz- 
ing an  appeal  from  a  final  judgment,  an  ap- 
peal from  a  final  judgment  entered  pursuant 
to  a  mandate  cannot  be  dismissed  though 
all  matters  raised  are  res  adjudicata,  but 
judgment  will  be  atfirmed.  Esler  v.  Wabash 
R.  Co.,  115  Mo.  App.   574,  91  S.  W.  400. 

40.  It  is  provided  by  Burns'  Ann.  St.  1901, 
§  344,  that  "no  judgment  shall  ever  be  re- 
versed for  any  error  committed  in  sustain- 
ing or  overruling  a  demurrer  for  misjoinder 
of  causes  of  action."  City  of  Huntington  v. 
Stemeh  [Ind.  App.]  77  N.  E.  407.  An  equity 
action  in  which  a  jury  finds  a  part  or  all  of 
the  facts  is  not  an  "action  tried  without  a 
jury"  within  the  meaning  of  §  5630,  Rev. 
Codes  1899,  providing  that  in  such  actions 
the  failure  of  the  court  to  find  on  all  issues 
shall  not  be  ground  for  new  trial  or  re- 
versal. Spencer  v.  Beiseker  [N.  D. ]  107  N. 
W.  189.  Although  under  Civ.  Code  Prac. 
§  341,  new  trial  cannot  be  granted  on  ac- 
count of  the  smallness  of  the  damages  in 
personal  injury  actions,  nevertheless  if 
smallness  of  damages  is  due  to  other  errors 
of  he  court,  the  fact  that  reversal  be  pro- 
cured for  the  smallness  of  the  damages, 
would  not  prevent  reversal  and  new  trial  on 
other  reasons  appearing  In  the  record. 
Pendly  v.  Illinois  Cent.  R,  Co.  [Ky.]  92  S. 
W.   1. 

41.  Massey  v.  Gates  [Ala.]  39  So.  142; 
East  Baltimore  Lumber  Co.  v.  Waldeman 
[Md.]  62  A.  575;  Chicago  City  R.  Co.  v.  Peo- 
ple, 116  111.  App.  633;  North  Chicago  St.  R. 
Co.    V.    O'Donnell,    115    111.    App,    110;    Little 
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se\erablc  Jiidgnicnt  is  iDroper/-  but  the  benefits  of  reversal  will  be  limited  to  those 
^v■]ro  comi^lained  of  the  judgment.*-'  In  case  of  contradictory  verdicts  in  actions 
by  or  against  several  parties,  the  one  sustained  by  che  evidence,  if  any,  will  be  af- 
firmed and  the  others  disposed  of  as  the  case  may  require.**  Concurrence  of  a  ma- 
jority of  the  court  in  the  result  in  some  states,*^  and  in  others  upon  a  single  ground,*" 
is  necessary  to  a  reversal,  and  where  the  justices  are  equally  divided  in  opinion,  the 
judgment  stands  affirmed  by  operation  of  law.*^  A  judgment  may  be  affirmed  upon 
condition  **  or  without  prejudice  to  a  new  trial  below.*^  Pemand  with  neither  af- 
firmance nor  reversal,""  will  not  be  ordered  because  of  alleged  facts  arising  after 
judgment  going  only  to  the  practibility  of  enforcing  it.^^     While  the  appellate  court 


Rock  Trust  Co.  v.  Southern  Missouri  &  A. 
R.  Co.  [Mo.]  93  S.  W.  944.  Where  a  judg- 
ment  is  rendered  in  favor  of  plaintiff  for  a 
certain  sum  for  the  use  of  several  persons 
in  specific  amounts,  it  is  a  joint  judgment 
and  cannot  be  reversed  as  to  one  upon  stip- 
ulation of  a-ttorneys  over  the  objection  of 
the  others.     Kansas  City  v.    Schroeder    [Mo.] 

93  S.  W.  405.  Where  a  judgment  erroneous^ly 
directs  an  accounting  between  the  plaintiff 
and  one  of  the  defendants  when  it  should 
have  directed  an  accounting  between  plain- 
tiff and  defendants  as  partners,  must  be  re- 
versed as  to  both  defendants  if  reversed  as 
to    one.      Boice    v.    Jones,    106    App.    Div.    547, 

94  N.  Y.  S.  S96.  A  decree  of  partition  is  en- 
tire.     Lawson    v.    Bonner    [Miss.]    40    So.    488. 

42.  Byrnes  v.  Holscher,  96  N.  Y.  S.  89; 
Anderson  v.  Northern  Pac.  R.  Co.  [Mont.]  85 
P.  SS4.  A  judgment  against  an  intervener 
who  claimed  the  property  in  controversy,  is 
not  affected  by  a  reversal  of  the  judgment 
between  plaintiff  and  defendant  ■where  his 
claim  was  independent.  Lauchheimer  v. 
Coop  [Tex.]  89  S.  W.  1061.  Where  the  judg- 
ment in  favor  of  intervener  is  distinct  from 
a  judgment  in  favor  of  intervener  against 
defendant,  the  reversal  of  the  latter  on  ap- 
peal will  not  affect  the  former,  the  plaintiff 
having  not  appealed.  Lauchheimer  v.  Coop 
[Tex.]  90  S.  W.  1098.  Where  damages  are 
erroneously  awarded,  in  addition  to  the  par- 
tial release  of  a  judgment  lien  demanded, 
such  part  of  the  judgment  as  awards  dam- 
ages is  separable  from  that  declaring  a  par- 
tial discharge  from  the  lien,  and  therefore 
does  not  affect  the  validity  of  the  judgment. 
Bryne  v.  Kelsey   [Conn.]   61  A.  965. 

43.  Where  defendant  alone  appealed  from 
the  judgment  of  the  county  court  setting 
aside  a  judgment  of  the  justice  of  peace  and 
granting  a  new  trial,  respondent  cannot 
complain  that  the  reversal  was  not  absolute. 
International  Tailoring  Co.  v.  Bennett,  99 
N.  Y.  S.  43S.  Defendants  who  do  not  appeal 
from  a  judgment  against  them,  which  is  af- 
firmed as  to  them,  cannot  interpose  any  de- 
fense to  the  rights  of  plaintiff  thereunder, 
though  anothor  appeals  successfullj-.  San- 
ger Bros.  V.  Corsicana  Nat.  Bank  [Tex.  Civ. 
App.]  87  S.  W.  737.  Where  an  appeal  has 
been  taken  by  some  parties  to  an  action  in- 
volving an  illegal  assessment  only  those 
parties  appealing  can  share  in  the  benefits 
of  a  reversal.  In  re  Westlake  Ave.  [Wash.] 
82  P.  279. 

44.  If  a  finding  in  favor  of  one  of  two 
joint  defendants  is  the  only  one  possible 
under  the  evidence,  a  judgment  thereon  will 
be  affirmed  and  a  judgment  against  the 
other    defendant    based    on    an    inconsistent 


finding  on  the  same  issue  will  be  reversed. 
Chicago,  etc.,  R.  Co.  v.  McManigal  [Neb.] 
107  N.  W.  243. 

4.5.  In  California  the  concurrence  of  four 
justices  is  necessary  to  pronovmce  a  judg- 
ment of  court  in  bank,  but  it  is  not  neces- 
sary to  the  validity  of  such  judgment  that 
all  four  concur  upon  the  same  grounds. 
Philbrook  v.  Newman   [Cal.]   82  P.  772. 

46.  Where  all  the  exceptions  are  over- 
ruled by  a  majority  of  the  court,  the  deci- 
sion stands  affirmed,  though  a  majority  are 
for  reversal  upon  the  whole  case.  Battle  v. 
Columbia,  etc.,  R.  Co.,  70  S.  C.  329.  49  S.  E. 
849. 

47.  Cook  V.  Minneapolis,  etc.,  R.  Co.,  125 
Wis.  528,  103  N.  W.  1097;  Chicago,  etc.,  R. 
Co.  V.  Davenport,  127  Iowa,  677,  103  N.  W. 
996;  Chicago,  etc.,  R.  Co.  v.  Cedar  Rapids. 
127  lov/a,  678,  103  N.  W.  997.  Where  the 
appellate  court  is  equally  divided  as  to 
v/hether  the  evidence  supports  the  finding  of 
the  chancellor,  his  finding  will  be  affirmed. 
Barnard  &  Leas  Mfg.  Co.  v.  Smith  [Ark.]  92 
S.  W.   858. 

48.  Where  action  was  improperly  brought 
in  the  name  of  an  agent,  the  judgment  was 
affirmed  on  condition  that  the  lower  court 
would  allow  an  amendment  substituting  the 
proper  party  plaintiff,  with  opportunit.v, 
however,  to  the  defendant  to  be  heard  upon 
the  allowance  of  such  amendment.  Fav  v. 
Walsh   [Mass.]    77  N.  E.   44.' 

40.  Where  the  jury  awarded  damagf-s 
upon  the  theory  that  the  plaintiff  would 
suffer  from  paralysis  as  the  result  of  the  in- 
jury sued  for,  and  it  appeared  upon  the 
hearing  of  the  case  on  appeal  several  years 
after  the  accident  that  no  such  paralysis 
had  appeared,  and  that  the  probability  of 
its  subsequent  occurrence  rested  very 
largely  upon  the  opinion  of  a  physicia,n  who 
stated  at  the  trial  that  the  paralysis  would 
occur  within  2  or  3  years  from  the  date  of 
the  accident  or  not  at  all,  the  court  of  ap- 
peals affirmed  the  judgment  appealed  from 
without  prejudice  to  the  right  of  the  de- 
fendant, upon  proper  proofs  to  move  for  a 
new  trial.  Fogel  v.  Interborough  Rapii 
Transit  Co.   [N.  Y.]   77  N.  E.  1022. 

50.  The  supreme  court  has  jurisdiction  to 
remand  a  case  and  the  record  to  the  trinl 
court  to  enable  appellant  to  renew  a  motion 
for  a  new  trial  on  the  ground  of  newl.\-  li.s- 
covered  evidence  arising  since  the  filing  i^f 
the  return.  Const,  art.  6,  §  2.  Kroning  y. 
St.  Paul  City  R.  Co.    [Minn.]    104  N.  W.   8!!.f.. 

Bl.  After  judgment  defendant  died;  his 
executors  were  substituted  but  the  claim  in 
judgment  was  not  presented  as  one  against 
the    estate    wherefore    nonenforceability    w.-is 
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will  not  grant  leave  to  enter  judgment  on  the  theory  that  a  bond  fixed  by  the  trial 
court  is  inadequate,  it  may  remand  the  cause  temporarily  to  permit  a  motion  for  re- 
lief to  the  trial  court  if  the  inadequacy  be  great  enough  to  indicate  indavertenee.^^ 
Affirmance  act?  of  the  date  which  judgment  Avas  rendered,^^  and  where  appellee  dies 
after  submission,  a  judgment  of  affirmance  theretofore  rendered  will  be  modified 
so  as  to  be  of  the  date  of  submission.-''*  A  reversal  in  legal  effect  relates  back  to  the 
time  when  the  judgment  was  recovered,  or  at  least  to  time  "v\hen  costs  on  the  trial 
were  paid.^^ 

(§15)  B.  Transfers  and  removals,  certificatio:^?,  and  reservations.^^ — Certifi- 
cation and  reservation  by  trial  court  to  reviewing  court  is  elsewhere,  treated."  An 
appeal  ma}',  if  taken  to  the  court  not  having  jurisdiction,  be  transferred  by  a  court 
of  primary  to  one  of  final  appeal,^®  or  vice  versa  '^^  if  the  time  for  appealing  to  the 
rio'ht  court  has  not  expired.®^  That  a  more  speedy  hearing  may  be  had  is  no  ground 
for  transfer."^  Petition  for  transfer  must  be  timely  made.''-  A  formal  order  of 
transfer  may  be  dispensed  with.®''  Transfer  in  case  of  failure  of  judges  to  agree 
is  sometimes  allowed.*'*  Where  the  court  of  appeals  erroneously  declines  jurisdic- 
tion and  transfers  the  case  to  the  supreme  court,  the  remedy  is  by  certiorari  and  not 


averred.     People's   Home    Sav.    Bank  v.    Sad- 
ler [Cal.  App.J  81  P.  1029 

52.  $250  bond  to  supersede  $5,500  verdict. 
P^eichel  v.  Moonev    [Minn.]   106  N.  W.  1133. 

53.  People's  Home  Sav.  Bank  v.  Sadler 
[Cal.  App.]  81  P.  1020. 

54.  Town  of  Winamac  v.  Stout  [Ind.]  75 
N.  E.   651. 

55.  Royal  Baking-  Powder  Co.  v.  Hoag- 
land,   180   N.   Y.   35,   72   N.   E.   634. 

56.  See  5  C.  T-i.   237. 

57.  See  ante,  §  2  B. 

58.  In  Indiana  the  appellate  court  must 
transfer  a  case  to  tiie  supreme  court  for  tlie 
determination  of  the  constitutionality  of  a 
statue.  Shelbyville  Coal  &  Min.  Co.  v.  Mc- 
Glosson  [Ind.  App.]  76  N.  E.  562.  Where  an 
appeal  in  an  action  of  mandate  is  taken  to 
the  appellate  court  the  case  will  be  trans- 
ferred to  the  supreme  court.  Funk  v.  State 
[Ind.  App.]  76  N.  .E.  635.  An  appeal  cannot 
be  transferred  from  the  district  to  the  su- 
preme court.  Town  of  Leesville  v.  Hadnot 
[La.]  38  So.  877.  An  appeal  in  equity 
wrongly  appealed  to  the  court  of  appeals 
will  not  be  dismissed  under  the  Constitution 
but  transferred  to  the  supreme  court.  Mars- 
ton  V.  Kuhland  [Cal.  App.]  84  P.  357.  Where 
notice  of  appeal  is  to  wrong  court,  the  ap- 
pellant should  nevertheless  file  his  record 
there  and  then  move  in  such  a  court  for  a 
transfer.  In  re  Russell's  Estate  [Cal.]  84  P. 
155. 

59.  Where  a  case  was  wrongly  appealed 
to  supreme  court,  that  court  under  Rev.  St. 
1899,  §  1657,  has  jurisdiction  only  to  the  ex- 
tent of  transferring  the  case  to  the  proper 
court  and  an  opinion  of  the  supreme  court 
on  the  merits,  concurred  in  by  two  of  the 
judges  thereof  is  not  conclusive  on  the  court 
of  appeals.  State  v.  Louisiana,  B.  G.  &  A. 
Gravel  Road  Co.  [Mo.  App.]  92  S.  W.  153. 
Where  the  supreme  court  has  no  Jurisdic- 
tion of  a  case,  it  has  no  power  to  make  any 
order  except  to  transfer  it  to  the  court  of 
appeals.  Carmody  v.  St.  Louis  Transit  Co., 
1S>  Mo.  App.   572,  87  S.  W.  913. 

60.  A  statute  providing  for  transfer  of 
cases  appealed  to  the  wrong  court  does  not 
apply  to  a  case  where  the  time  to  appeal  to 


the  right  court  had  expired  before  the  stat- 
ute took  effect.  Act  1904,  No.  56.  Spremich 
V.  Maurepas  Land  &  Lumber  Co.,  114  La. 
1053,  38  So.  827.  Where  appeal  is  dismissed 
by  the  appellate  court  for  want  of  jurisdic- 
tion, and  appellant,  allowing  the  judgment 
of  dismissal  to  become  final  without  apply- 
ing to  the  supreme  court  for  relief,  takes 
the  case  to  the  latter  court  by  appeal  from 
the  district  court,  and  the  supreme  court 
finds  Itself  to  be  witliout  jurisdiction,  the 
case  will  not  be  transferred  to  the  court  of 
appeals,  but  the  appeal  will  be  dismissed. 
Muntz  V.  Jefferson  R.  Co.,  114  La.  860,  38  So. 
586. 

61.  An  application  for  a  transfer  of  an 
appeal  from  the  supreme  court  to  the  court 
of  appeals  based  on  the  necessity  of  a 
speedy  adjudication  will  be  denied.  Gates  v. 
Green  [Cal.]  84  P.  37.  Such  a  reason  is 
ground  for  advancing  the  case  on  the  calen- 
dar but  not  for  transfer.     Id. 

62.  Supreme  court  has  no  power  to  act  on 
a  petition  for  a  transfer  of  an  appeal  filed 
more  than  60  days  after  judgment  was  ren- 
dered in  the  court  of  appeals.  National 
Bank  v.  Los  Angeles  Iron  &  Steel  Co.  [Cal. 
App.]   84  P.  468. 

63.  The  omission  of  appellate  court  to 
make  a  specific  order  relating  to  the  trans- 
fer of  the  accusation  to  the  district  court, 
and  its  custody  pending  the  proceedings 
there  does  not  deprive  the  district  court  of 
jurisdiction.  In  re  Burnette  [Kan.]  85  P. 
575. 

64.  Art.  6,  §  4,  Const,  and  Rule  33  of 
court  of  appeals  provide  that  whenever  the 
judges  of  the  district  court  of  appeals  fail 
to  agree  on  a  judgment,  the  supreme  court 
may  transfer  cause  to  itself  or  to  another 
district  court,  but  this  does  not  apply  to  a 
habeas  corpus  proceeding  and  Inability  to 
agree  on  such  a  writ  will  cause  its  dismissal. 
Ex  parte  Gates  [Cal.  App.]  83  P.  261.  Court  of 
civil  appeals  is  not  required  to  certify  to 
the  supreme  court  question  upon  which  the 
court  is  divided  where  their  determination  is 
final.  Miller  v.  Mosely  [Tex.  Civ.  App.]  91 
S.  W.  648, 
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hj  application  to  retransfer  the  case.^^  Puling  refusing  to  transfer  a  case  from  the 
liighest  court  to  an  intermediate  court  may  amount  to  an  affirmance."^  In  Indiana 
a  losing  party  who  has  applied  for  a  rehearing  in  the  appellate  court  and  has  been 
refused  ma}^  on  certain  grounds,  have  the  case  transferred  to  the  supreme  court."' 
(§  15)  C.  Remand  or  final  determination.^^— On  reversal  the  ordinary  prac- 
tice is  to  remand  for  a  new  trial/®  but  if  the  error  is  formal  or  clerical  ^^  or  a  mere 
■inatter  of  computation,"^  the  error  will  be  corrected  and  the  judgment  affirmed  as 
reformed  or  the  partj'  may  be  required  to  cure  the  error  by  remittitur  ^-  unless  such 


65.  state  V.    Yazoo,    etc.,    R.    Co.    [La.]    40 

So.   630. 

66.  The  ruling-s  of  the  supreme  court  de- 
nying: a  petition  to  transfer  a  cause  to  the 
appeUate  court  is  in  effect  an  approval  of 
the  opinion  in  that  case  in  so  far  as  it  was 
challeng-ed  by  the  specific  reasons  assigned 
for  the  transfer.  Ne-w'  York,  etc.,  R.  Co.  v. 
Martin  [Ind.  App.]  77  N.  E.  290. 

67.  See  Burns'  Ann.  St.  1901,  §  1337J.  Un- 
der this  statute  an  appeUant  who  files  a 
motion  to  modify  the  mandate  of  the  appel- 
late court  so  as  to  direct  the  lower  court 
to  enter  judgrnent  in  his  favor  instead  of 
granting  a  new  trial,  is  not  to  be  considered 
as  an  applicant  for  a  rehearing,  the  appli- 
cant in  such  cases  not  being-  the  losing 
party  upon  the  appeal  to  the  appellate  court 
nor  an  unsuccessful  petitioner  for  a  rehear- 
ing. Standard  Pottery  Co.  v.  Moudy,  164 
Ind.   656,   74  N.  E.   242. 

68.  See  5  C.   L.   23S. 

69.  When  a  judgment  rendered  on  an  is- 
sue of  fact  in  a  law  action  is  reversed  on 
appeal,  a  new  trial  is  generally  ordered,  un- 
less the  court  below  should  have  sustained 
a  motion  for  a  judgment  of  nonsuit,  because 
of  an  entire  lack  of  evidence.  State  v.  Rich- 
ardson [Or.]  85  P.  225.  Code  Pub.  Gen.  Laws 
1904,  art.  5,  §  22,  gives  the  court  of  appeals 
power  in  its  discretion  to  remand  a  case  for 
new  trial  on  the  merits.  Milske  v.  Steiner 
Mantel  Co.  [Md.]  63  A.  471.  W.here  a  non- 
suit was  improperly  granted  after  verdict 
w^hich  verdict  the  court  would  have  been 
justified  in  setting  aside,  the  appellate  court 
will  reverse  and  order  a  new  trial  rather 
than  restore  the  verdict.  Yates  v.  New 
York,  etc.,  R.  Co.,  107  App.  Div.  629,  95  N. 
Y.  S.  497.  Where  the  jury  render  a  verdict 
for  plaintiff  when  it  was  impossible  so  to  do 
under  the  erroneous  instructions  given, 
which  verdict  is  set  aside  and  the  com- 
plaint is  dismissed,  on  appeal  from  the  lat- 
ter order,  a  new  trial  should  be  ordered  rather 
than  to  reinstate  the  verdict.  Duhme  v. 
Hamburg-American  Packet  Co.,  107  App. 
Div.  237,  94  N.  Y.  S.  1102.  Failure  to  enter 
judgment  as  delivered  by  tlie  court,  will  not 
authorize  a  reversal  and  order  for  a  new- 
trial  on  appeal  but  merely  a  reversal  with 
an  order  to  enter  the  judgrnent  actually  ren- 
dered. Brown  v.  McKie  [N.  Y.]  78  N.  E.  64. 
On  reversing  a  judgment  for  want  of  evi- 
dence to  sustain  it,  the  cause  should  be  re- 
manded for  further  proceedings.  Chicago, 
etc.,  R.  Co.  v.  McManigal  [Neb.]  107  N.  W. 
243.  In  North  Carolina  where  the  plaintiff 
unnecessarily  takes  a  nonsuit  and  then  ap- 
peals, the  cause  will  be  remanded  with  di- 
rection to  set  aside  the  nonsuit  and  there- 
after to  proceed  with  the  cause.  The  rea- 
son for  tills  i>ractice  is  that  to  dismiss  the 
appeal  would  put  an  end  to  the  action. 
Hayes   v.    Atlanta   &   C.    Air   Line   R.    Co.    [N. 

7  Curr.  Law  — 16. 


C]  52  S.  E.  41S.  If  in  an  action  to  deter- 
mine adverse  claims  the  trial  court  without 
satisfactory  reasons  disclosed  by  the  record 
limits  its  adjudication  to  the  date  of  the 
cominencement  of  the  action,  and  a  review- 
is  had  only  upon  the  judgment  roll  proper 
tlie  judgment  will  be  reversed  and  a  new 
trial  ordered.  Brown  v.  Hodgson  [N.  D.] 
105  N.  W.  941.  In  such  case  the  appellate 
court  cannot  modify  the  judgment  so  as  to 
make  it  effective  as  rendered  but  as  of  the 
date  of  its  rendition.     Id. 

70.  Corson  v.  McDonald  [Cal.  App.]  85  P. 
861;  Johnson  v.  Citizens'  Bank  [Ala.]  39  So. 
577.  Error  in  not  requiring  a  -writ  of 
sequestration  to  be  amended  so  as  to  con- 
form to  tlie  statute  is  not  ground  for  re- 
versal. Dean  v.  Boyd,  86  Miss.  204,  38  So. 
297.  See  Code  Civ.  Proc.  §  1337.  Judgment 
of  the  appellate  division  in  mechanic's  lien 
proceedings  modified  by  striking  out  provi- 
sion for  personal  judgment  and  substituting 
original  provision  adjudicating  lien  and  sale 
thereunder.  Gilniour  v.  Colcord  [N.  Y.]  76 
N.  E.  273.  Error  in  referring  cause  to  the 
assessor  In  an  action  upon  a  penal  bond  be- 
fore entry  of  judgment  for  the  penalty  may 
be  corrected  in  the  appellate  court  by  entry 
of  such  judgment  nunc  pro  tunc.  Donaher 
V.  Flint,  ISS  Mass.  525,  74  N.  E.  927.  The 
fact  that  the  judgment  was  rendered  against 
appellant  as  an  individual  instead  of  as  an 
officer  may  be  remedied  by  a  proper  judg- 
ment in  the  appellate  court.  Malott  v. 
Schlosser,    119   111.   App.   259. 

71.  Error  in  computing  interest.  Seattle 
Lumber  Co.  v.  Sweeney  [Wash.]  85  P.  677. 
Where  a  verdict  awards  compensatory  and 
punitive  damages  separately,  the  appellate 
court  on  finding  that  the  trial  court  erred  in 
allowing  punitive  damages  may  so  modify 
the  judgment  and  affirm.  Walsh  v.  Hyde  & 
Behman  Amusement  Co.,  98  N.  Y.  S.  960. 
Where  judgment  was  rendered  tlirough 
oversight  for  defendant  after  he  had  ad- 
mitted owring  ^15,  the  appellate  court  will 
correct  the  judgment  instead  of  ordering  a 
new  trial.  Brush  &  Stephens  Co.  v.  Ross, 
99  N.  Y.  S.  796.  Where  in  an  action  on  a 
note  the  judgment  -ws^s  for  ?52.16  in  excess 
of  tlie  amount  due  the  error  will  be  cor- 
rected by  a  modification  of  judgment- 
Downing  V.  Donegan  [Cal.  App.]  S2  P.  1111. 
Finding  as  to  the  amount  was  $250,  and 
judgment  was  $200.  P^eversed  with  direc- 
tion to  enter  judgment  for  $250.  State  v. 
Richeson  [Ind.  App.]  75  N.  E.  846.  WTiere 
the  jury  state  separately  the  amount  al- 
lowed for  damages  and  erroneously  allowed 
for  penalty,  the  appellate  court  will  correct 
the  error  and  affirm.  San  Antonio,  etc.,  R. 
Co.  V.  Stribling  [Tex.]  14  Tex.  Ct.  Rep.  38. 
89   S.   W.    963. 

72.  A      judgment      dismissing      plaintiff's 
complaint    need    not    be    reversed    where    thd 
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correction  involves  the  rights  of  a  party  not  in  court;'-''  and  though  the  appelhite 
court  will  not,  except  where  the  appeal  is  triable  de  novo/*  find  additional  facts  or 
adjudicate  matters  not  tried  below,'^  it  may,  if  it  has  all  the  facts  before  it,  proceed 
to  do  complete  justice.'^^     If  it  clearly  appears  on  reversal  that  but  one  result  could 


referee  erred  in  not  allowing-  a  certain  item, 
where  such  item  can  be  deducted  from  the 
costs  allowed  against  plaintiff.  American 
Fruit  Product  Co.  v.  Ward.  99  N.  T.  S.  717. 
Where  error  in  the  court  below  did  not  In- 
volve a  loss,  of  more  than  $95  on  the  change 
of  the  verdict  to  that  extent  in  the  court 
below  the  judgment  will  be  affirmed,  other- 
wise reversal  and  new  trial.  Irwin  v.  Buf- 
falo Pitts  Co.,  39  Wash.  346,  81  P.  849. 
Where  a  judgment  was  excessive,  but  ap- 
pellant was  at  fault  in  not  tendering  amount 
of  acknowledged  liability,  heavy  costs  hav- 
ing been  incurred  by  successive  appeals,  ap- 
pellate court  will  affirm  judgment  on  re- 
mittitur of  excess.  Missouri,  etc.,  R.  Co.  v. 
Patrick  [C.  C.  A.]  144  F.  632.  Where  the 
court  can  reasonably  estimate  tlie  excess  in 
the  verdict  or  judgment  and  it  is  apparent 
that  no  injury  can  be  done  the  defendant  by 
entering  a  remittitur,  the  appellate  court 
will  permit  its  entry.  Smoot  v.  Kansas  City 
[Mo.]  92  S.  W.  363.'  Where  a  charge  as  to 
the  nieasure  of  damages  permits  a  recovery 
greater  than  is  allowable  under  the  plead- 
ings and  the  evidence  is  too  indefinite  to  be 
cured  by  a  remittitur,  a  reversal  must  be 
had.  Texas  &  P.  R.  Co.  v.  Frank  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  236,  88  S.  W.  383. 
Where  the  verdict  awards  plaintiff  damages 
to  which  he  is  not  entitled  but  the  evidence 
does  not  show  the  amount  of  such  excess, 
case  must  be  reversed.  Atchison,  etc.,  R.  Co. 
v.  Dawson  [Tex.  Civ.  App.]  90  S.  'W.  65. 
Appellate  court  will  not  permit  a  remittitur 
of  excessive  damages  to  be  entered  in  a  case 
where  instructions  authorized  recovery  for 
doctor's  fees  and  loss  of  time  in  excess  of 
amounts  claimed  in  petition,  and  evidence 
as  to  permanent  injuries  were  very  contra- 
dictory, while  some  of  the  injuries  were  not 
pleaded  until  nearly  two  years  after  begin- 
ning of  action.  Smoot  v.  Kansas  City  [Mo.] 
92  S.  W.  363.  Where  compensation  for  loss 
of  time  was  included  in  the  judgment  but 
not  authorized  by  the  pleadings,  the  appel- 
late court  will  order  a  remittitur  where  the 
amount  allowed  can  be  ascertained.  Staf- 
ford v.  Adams,  113  Mo.  App.  717,  88  S.  W. 
1130.  Where  a  judgment  erroneously  in- 
cludes an  item  of  damage,  the  appellate 
court  may  affirm  the  judgment  upon  condi- 
tion that  appellee  remit  the  greatest  amount 
that  the  jury  could  have  found  from  the  evi- 
dence. Chicago,  etc.,  R.  Co.  v.  Seale  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  48,  89  S.  W.  997. 
Error  in  permitting  an  item  of  damages  to 
be  considered  maj'  be  cured  by  remittitur 
and  is  not  a  ground  for  reversal.  Houston, 
etc.,  R.  Co.  V.  McCarty  [Tex.  Civ.  App.]  89  S. 
W.  805.  Where  a  judgment  includes  an  im- 
proper Item  of  damages  definite  in  amount, 
but  is  otherwise  correct,  it  will  be  affirmed 
upon  condition  that  such  item  be  remitted. 
St.  Louis,  etc.,  R.  Co.  v.  Foster  [Tex.  Civ. 
App.]  89  S.  W.  450.  Erroneous  allowance  of 
attorney's  fees  corrected  by  remittitur. 
V\''est  V.  Wabash  R.  Co.  [Mo.  App.]  94  S.  W. 
310. 

73.     An  error  in  a  judgment  cannot  on  ap- 
peal    be     corrected     where    It     involves     tlie 


rights  of  one  not  made  a  party  on  appeal. 
Frazer  v.  Fidelity  &  Deposit  Co.  [Ky.]  89  S. 
W.   134. 

74.  See  ante,  §   13  B. 

75.  Appellate  court  cannot  adjudicate 
matters  left  undetermined  and  not  fully  de- 
veloped below.  Gray  v.  Bryson  [Miss.]  39 
So.  694.  Upon  reversal  of  a  decree  for  spe- 
cific performance  rendered  in  favor  of  a 
railroad  company  wrongfully  in  possession 
of  the  property  under  a  void  option,  the  su- 
preme court  had  no  jurisdiction  to  deter- 
mine defendant's  damages  for  taking  the 
rigiit  of  way  in  view  of  Const,  art.  15,  §  9, 
providing  that  in  taking  property  for  public 
use,  the  necessity  and  compensation  shall 
be  ascertained  by  jury.  Grand  Rapids,  etc., 
R.  Co.  v.  Stevens  [Mich.]  13  Det.  Leg.  N.  86, 
253,  107  N.  W.  436.  Where  in  an  action  to 
cancel  a  deed,  the  special  findings  show  that 
plaintiff  should  liave  recovered  but  the  ver- 
dict does  not  show  the  amount  to  be  paid 
for  the  land  and  for  the  personalty,  appel- 
late court  cannot  render  judgment  for 
plaintiff.  Cecilv.  Henry  [Tex.  Civ.  App.]  93 
S.  W.  216.  T^'-here  the  trial  court  failed  to 
protect  the  rights  of  one  of  the  parties  by 
striking  his  name  from  the  record,  the  ap- 
pellate court  may  Jo  so.  Bouton  v.  Pippin, 
192  Mo.  469,  91  S.  W.  49.  Where  the  judg- 
ment on  a  replevin  bond  failed  to  find  the 
value  of  each  article  replevied,  and  to  al- 
low the  return  of  the  property,  the  appellate 
court  may  modify  it  v/here  the  evidence 
shows  the  value  of  each  article.  Cummings 
<fe  Co.  V.  Masterston  [Tex.  Civ.  App.]  93  S. 
W.  500.  An  appellate  court  ■will  find  the 
facts  in  certain  cases  when  such  course  is 
necessary  to  put  an  end  to  ■pro^•'•»o■^p.^  and 
expensive  litigation.  Whene  several  juries 
had  found  verdicts  clearly  contrary  to  the 
evidence.  Love  v.  McElroy,  118  111.  App. 
412.  The  appellate  court  upon  dissolving  an 
injunction  granted  by  the  trial  court  can- 
not take  testimonj'  and  assess  damages 
Fry  V.  Radzinski,  219  111.  526.  76  N.  E.  694. 
On  appeal  from  a  judgment  of  the  court  of 
claims  on  the  ground  of  insufficiency,  the 
appellate  court  cannot  make  a  new  finding 
increasing  the  amount  of  damage.  Crow- 
ley V.  State,  98  N.  Y.  S.  1094;  Ostrander  v. 
State,  98  N.  T.  S.  1061.  V\''here  the  court 
erred  in  refusing  plaintiff  all  relief  in  an 
action  to  set  aside  a  contract  on  tlie  ground 
of  fraud  and  duress^  the  appellate  court 
could  only  grant  a  new  trial  and  could  not 
make  a  finding  of  facts  in  lieu  of  those 
which  the  trial  court  should  have  found. 
Shevlin  v.  Shevlin  [Minn.]  105  N.  W.  257. 
Where  the  trial  court  held  that  the  defense 
of  tlie  statute  of  frauds  was  not  available 
under  the  pleadings  which  is  reversed  by 
the  appellate  court,  the  appellate  court  can- 
not pass  upon  the  question  whether  tlie 
statute  was  satisfied.  Levin  v.  Dletz,  106 
App.    Div.    208,    94   N.    T.    S.   419. 

76.  VV^here  the  evidence  is  -written  so  that 
the  appellate  court  can  judge  of  its  proba- 
tive force  as  well  as  the  trial  court,  it  is 
competent  for  the  appellate  coui-t  both  by 
virtue  of  its  inherent  power  and  by  the  stat- 
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be  reached  on  a  retrial,  the  court  will  order  judgment  absolute'^  or  remand  with 
specific  directions  to  the  court  below,'®  and  statutes  authorizing  such  action  are 


ute  (Acts  1903,  page  341,  c.  193,  §  8),  to 
render  such  a  decnee  in  the  premises  as  the 
justice  of  the  case  requires.  State  v. 
Newton  County  Com'rs  [Ind.]  74  N.  B.  1091. 
On  appeal  from  an  interlocutory  judgment 
decreeing'  specific  performance  and  an  ac- 
counting, the  appellate  court  cannot  strike 
out  the  erroneous  provision  for  specific  per- 
formance and  sustain  the  remainder,  as  the 
accounting  is  dependent  upon  the  decision 
of  questions  of  law  involved.  Rudiger  v. 
Coleman,  98  N.  T.  S.  461;  Ladensack  v.  John- 
son [Mich.]  13  Det.  Leg.  N.  63,  107  N.  W.  267. 
Uni  ;r  Municipal  Court  Act,  §  326  (Laws 
1902,  p.  1583,  c.  5S0),  appellate  court  is  en- 
joined to  render  judgment  according  to  the 
justice  of  case.  Couch  v.  New  York  City  R. 
Co.,  94  N.  Y.  S.  393.  'Where  on  appeal  court 
found  the  amount  for  which  appellee  was 
entitled  to  redeem,  the  trial  court  did  not 
err  in  entering  a  decree  without  formal 
proof  on  reversal  of  an  order  sustaining  a 
demurrer,  and  remand  to  trial  court.  Vanek 
V.  Senft  [III.]  78  N.  E.  17.  On  appeal  from 
an  order  granting  a  temporary  injunction, 
the  appellate  court  may  correct  the  order  in 
its  scope  and  aflirm.  American  Ice  Co.  v. 
Meckel.  109  App.  Div.  93,  9.5  N.  Y.  S.  1060. 
V/here  plaintilY  appealed  from  the  judgment 
in  his  favor  as  well  as  from  an  order  deny- 
ing a  motion  to  amend  the  same,  the  appel- 
late court  under  Mun.  Ct.  Act.  Laws  1902, 
p.  1578,  c.  590,'  §  310,  has  authority  to  amend 
by  adding  a  clause  for  defendant's  arrest. 
Ostrom  V.  Sapolsky,  96  N.  Y.  S.  1070.  "U^here 
the  appeal  is  from  the  inadequacy  of  the 
amount  allowed  plaintiff,  the  appellate  court 
may  modify  the  judgment  as  to  alloTV  the 
correct  amount  where  the  facts  before  it  are 
sufficient  to  reveal  it.  Tolchinsky  v.  Schiff. 
i"  Mi?c.  371,  93  N.  Y.  S.  1073.  Where  plaint- 
iff's complaint  set  out  a  cause  of  action  in 
assault  of  which  the  municipal  court  has 
no  jurisdiction,  but  the  evidence  reveals  a 
cause  of  action  ex  contractu  of  -w^hich  it  has 
jurisdiction,  pleadings  may  be  amended  un- 
der §  160.  p.  1542,  Mun.  Ct.  Act  (Laws  1902) 
in  the  appellate  court  to  conform  to  the  lat- 
ter cause  of  action.  Rein  v.  Brooklyn 
Heights  R.  Co.,  47  Misc.  675,  94  N.  Y.  S.  636. 
77.  Final  judgment  rendered  on  reversing 
judgment  for  defendant  in  personal  injury 
case  as  against  -n^eight  of  evidence.  Gomez 
V.  Tracey  [La.]  40  So.  234;  Chicago,  etc.,  R. 
Co.  v.  Bryan  [Ind.  App.]  75  N.  E.  678.  Upon 
reversal  of  judgment  overruling  motion  to 
exclude  plaintiff's  evidence,  or  upon  rever- 
sal for  insufficiency  of  the  evidence  to  sup- 
port the  verdict.  Anderson  v.  Tug  River 
Coal  &  Coke  Co.  [W.  Va.]  53  S.  E.  713. 
Where  the  reversal  is  upon  the  evidence,  the 
appellate  court  will  enter  such  judgment  a.s 
the  lower  court  should  have  rendered. 
United  Moderns  v.  *Rathbun  [Va.]  52'  S.  E. 
552.  The  complaint  not  stating  a  cause  of 
action,  and  the  evidence  affirmatively  show- 
ing that  no  cause  of  action  exists,  the  appel- 
late court  will  direct  the  action  to  be  dis- 
missed. Hart  v.  Evanson  [N.  D.]  105  N.  W. 
942.  Where  two  corporations  existed  of 
similar  names  but  organized  in  different 
states  and  an  action  was  begun  against  one 
and  judgment  taken  against  the  other,  on 
appeal  the  appellate  court  will  remand  with 


direction  to  correct  and  modify  findings  and 
judgment  so  as  to  run  against  the  true  de- 
fendant. Shephard  v.  Coeur  d'Alene  Lumber 
Co.  [Idaho]  83  P.  601,  Judgment  of  dismis- 
sal notwithstanding  verdict,  directed.  Sat- 
terlee  v.  Modern  Brotherhood  of  America 
[N.  D.]  106  N.  W.  561.  Where  it  appeared 
that  a  claim  against  a  city  for  injuries  from 
defective  sidewalks  was  barred,  and  appel- 
lant defendant  had  moved  for  a  verdict,  the 
appellate  court  ordered  entry  of  judgment 
dismissing  the  action.  Hay  v.  Barataoo 
[Wis.]  105  N.  W.  65  4.  On  reversing  for  in- 
sufficiency of  evidence  judgment  for  defend- 
ant will  be  ordered  if  it  appears  that  no  bet- 
ter case  can  be  made.  Ruffner  Bros.  v. 
Dutchess  Ins.  Co.  [W.  Va.]  53  S.  E.  943, 
Ttnaere  the  case  made  out  by  the  record  does 
not  show  that  plaintiff  is  entitled  to  recover 
no  new  trial  will  be  granted.  Whitcomb  v. 
Mason  [Md.]  62  A.  749.  Where  all  the  evi- 
dence accessible  was  introduced  on  trial  and 
is  held  insufficient  to  establish  a  partner- 
ship, the  appellate  court  will  render  judg- 
ment accordingly  and  not  remand.  Rascoe 
V.  V.^alker-Smith  Co.  [Tex.  Civ.  App.]  S8  S. 
W.  439.  Where  the  trial  court  should  have 
directed  a  verdict  for  appellant  but  did  not, 
on  appeal  the  appellate  court  will  render 
such  judgment.  Missouri,  etc.,  R.  Co.  v. 
Greenwood  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
10,  89  S.  W.  810.  Where  in  appeal  allowed 
by  appellate  term  to  the  appellate  division 
there  is  no  stipulation  for  judgment  abso- 
lute, the  appellate  division  cannot  render 
such  judgment  notwithstanding  Code  Civ. 
Proc.  §  319.  Hart  v.  North  German  Lloyd 
S.  S.  Co.  108  App.  Div.  279,  95  N.  Y.  S.  733. 
78.  In  reversing  an  order  of  distribution 
in  an  action  by  an  administrator  to  pay 
debts,  the  appellate  court  should  either 
make  the  order  of  distribution  or  remand 
the  case  to  the  probate  court  with  specific 
Instructions  as  to  the  items  to  which  the 
fund  should  be  applied.  Sherman  v.  Millard, 
6  Ohio  C.  C.  (N.  S.)  338.  The  appellate  court 
will  remand  with  instructions  to  dismiss, 
where  pending  tlie  appeal,  a  decision  in  tlie 
state  court  on  the  construction  of  the  stat- 
ute in  controversy  practically  disposes  of 
tlie  main  issue.  Appeal  on  Constitutionality 
of  State  Statute,  which  was  construed  in 
state  court  during  pendency  of  appeal  in 
Federal  courts.  Love  v.  Busch  [C.  C.  A.] 
142  F.  429.  Where  the  evidence  shows  no 
cause  of  action  against  defendant,  he  is  en- 
titled to  a  remand  v.-ith  instructions  to  dis- 
miss. Larson  v.  Centennial  Mill  Co.  [W'ash.] 
82  P.  294.  Under  Laws  1901,  p.  240,  c.  118, 
appeal  from, judgments  of  the  superior  court, 
relating  to  special  assessments,  the  supreme 
court  may  correct,  change,  modify,  confirm, 
or  annul  the  same  in  so  far  as  it  alYects  the 
property  of  the  appellant,  it  will  remand 
with  directions  to  vacate  a  judgment 
reached  vv-ithout  the  admission  of  any  evi- 
dence and  proceed  to  full  trial  permitting 
introduction  of  testimony,  hearing,  and  de- 
termining the  case  as  in  equity  cause.s. 
.\hrens  v.  Seattle,  39  Wash.  168.  81  P.  558. 
Where  judgment  was  erroneously  entered 
for  defendant  on  ground  that  plaintiff  had 
no  authority  to  sue  for  rent  and  amount  ad- 
vanced   for    repair    of    a    machine,    judgment 
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valid.'^^  This  power  is  to  be  exercised  with  great  caution  and  not  in  a  case  where 
further  evidence  *°  or  an  amendment  of  the  pleadings  ^^  may  change  the  result.  In 
some  states  if  plaintiff  fails  to  establish  his  case  on  a  second  trial,  judgment  abso- 
lute is  ordered.^^  In  some  cases  where  a  special  verdict  has  been  found  ^^  or  where 
imder  a  statute  a  single  question  is  specified  for  review  ^*  or  the  case  was  submitted 
below  on  agreed  facts  ^^  or  the  trial  was  ■\Wthout  a  jury/®  the  appellate  court  will 
])roceed  to  render  final  judgment. 


was  reversed  and  judg-ment  for  plaintiff  di- 
rected. Town  of  Beloit  v.  Heineman  [Wis.] 
107  N.  W.  334.  In  the  event  of  tiae  denial  of 
a  proper  motion  for  judgment  notwithstand- 
ing an  erroneous  verdict  or  of  a  motion  to 
modify  such  verdict  to  correspond  with  the 
established  case  and  of  a  judgment  being 
rendered  on  the  erroneous  verdict  and  re- 
versed on  appeal  the  case  may  be  remanded 
with  directions  to  grant  the  motion  and 
render  judgment  accordingly.  Hay  v.  Bara- 
boo  ["\:Vis.]  105  N.  W.  654.  In  the  case  just 
cited  this  rule  was  extended  so  that  in  case 
of  an  improper  denial  of  a  motion  to  direct 
a  verdict  and  a  verdict  rendered  for  the  ad- 
verse party,  and  its  being  held  on  appeal 
that  the  motion  should  have  been  granted 
for  reasons  necessarily  precluding  appellee 
from  securing  any  otlier  result  from  another 
trial  tlian  that  whicli  would  have  followed 
the  granting  of  the  motion  in  the  first  in- 
stance, the  appellate  court  may  cause  the 
litigation  to  be  terminated  without  a  new 
trial  and  to  that  end  remand  the  cause  with 
directions  to  grant  the  motion  previously 
denied  and  enter  judgment  accordingly, 
denied   and  enter  judgment  accordingly.     Id. 

70.  History  of  right  to  trial  by  jury  con- 
sidered, and  held,  in  view  of  conditions  ex- 
isting in  Rliode  Island  and  even  under  the 
rule  of  the  common  law  of  England  as  ex- 
pounded by  Federal  decsions.  Gen.  Laws 
186  c.  251,  §  11,  authorizing  the  supreme 
court  to  direct  judgment  without  further 
trial  by  jury  is  not  unconstitutional.  Gunn 
V.  Union  R.  Co.   [R.  I.]  62  A.   118. 

80.  Where  it  is  probable  that  insufficiency 
of  evidence  may  be  supplied  there  should  be 
remand  on  reversal.  Sallier  v.  St.  Louis, 
etc.,  R.  Co.,  114  La.  1090,  38  So.  868.  Where 
at  the  close  of  plaintiff's  evidence  both  par- 
ties made  a  motion  for  a  directed  verdict 
and  that  of  the  defendant  was  erroneously 
granted,  the  court  will  reverse  and  remand 
where  from  the  facts  rendition  of  final  judg- 
ment would  be  unjust  to  some  of  the  de- 
fendants who  have  pleaded  separate  and  af- 
firmative defenses.  Allen  v.  Parmalee  [C.  C. 
A.]  142  P.  854.  Where  there  is  an  erroneous 
instruction  given  directing  the  jury  as  to 
their  authority  to  assess  damages  in  a  per- 
sonal injury  case,  the  appellate  court  will 
consider  all  the  evidence  and  say  whether 
or  not  the  ends  of  justice  require  re-submis- 
sion of  case  to  a  jury  upon  instructions 
which  are  free  from  error.  Smoot  v.  Kan- 
sas City  [Mo.]  92  S.  W.  363.  Where  an  ap- 
peal by  defendant  from  an  equity  decree  is 
reversed  for  defects  in  the  record  but  it  ap- 
pears that  complainant  has  a  meritorious 
case,  it  will  be  remanded  to  the  lower  court 
for  a  rehearing.  Hearst  v.  ProfBt  [Tenn.] 
91  S.  W.  207.  When  on  appeal  from  a  decree 
in  equity  the  cause  is  sent  back,  because 
complaint  is  considered  insufficient  or  evi- 
dence inadequate  to  support  a  material  aver- 


ment, no  flnal  decree  is  rendered  in  the 
court  of  review,  except  to  set  aside  the  de- 
cree of  the  court  below  and  to  require  fur- 
ther proceedings  to  be  had  therein.  State  v. 
Richardson  [Or.]  85  P.  225.  TV^here  it  ap- 
pears that  the  trial  court  did  not  pass  upon 
plaintiff's  claim  of  title  under  a  tax  deed 
but  rendered  judgment  on  the  other  issues, 
on  reversal,  the  case  will  be  remanded  for 
further  proceedings  and  not  dismissed. 
Wagner  v.   Arnold    [Ark.]   88   S.   W.   852. 

81.  Where  the  appellate  court  reverses 
the  decision  of  the  trial  court  upon  a  ques- 
tion of  law.  witliout  determining  the  facts, 
the  case  should  be  remanded;  wliere,  there- 
fore, the  appellate  court  differed  with  the 
trial  court  on  the  question  as  to  whether 
the  want  of  corporate  existence  of  the 
plaintiff  was  a  good  defense,  the  case  should 
have  been  remanded,  especially  since  the 
statutes  relating  to  amendment  would  have 
allowed  an  amendment  as  to  the  parties 
plaintiff  after  such  remand.  Kana'wha  Dis- 
patch V.  Fish,  219  111.  236,  76  N.  E.  352.  It 
appearing  from  facts  imperfectly  pleaded 
that  plaintiff  by  amendment  might  plead  a 
good  cause  of  action,  on  reversal  of  a  judg- 
ment in  his  favor  the  case  will  be  remanded 
to  enable  plaintiff  to  amend.  Texas  &  P. 
R.  Co.  V.  Hughes  [Tex.  Civ.  App.]  94  S.  W. 
130;  Marion  v.  City  Council  of  Charleston 
[S.  C]    52   S.   E.   418. 

82.  Civ.  Code  Proc.  §  341,  limiting-  the 
number  of  new  trials  to  be  granted  has  no 
application  to  new  trials  for  errors  of  law. 
City  of  Bardstown  v.  Nelson  County  [Ky.] 
90  S.  W.  246.  By  statute  the  court  of  civil 
appeals  of  Texas  has  power  to  enter  judgment 
against  plaintiff  where  he  has  failed  to  es- 
tablish his  case  on  the  opportunity.  Texas 
Cent.  R.  Co.  v.  Harbison  [Tex.  Civ.  App.]  13 
Tex.   Ct.    Rep.    610,    88    S.   W.    414. 

83.  In  New  York,  on  appeal  from  the 
judgment  where  a  special  verdict  is  taken 
and  the  decision  of  motion  for  nonsuit  re- 
served, the  appellate  court  may  direct  such 
judgment  on  the  special  verdict  as  either 
party  may  be  entitled  to.  Code  Civ.  Proc. 
§  1187.  Sutlierland  v.  St.  Lawrence  County, 
103  App.   Div.   597.   93   N.   Y.   S.   958. 

84.  A  review  being  souglit  under  §  5630, 
Rev.  Codes  1899,  it  is  the  duty  of  the  ap- 
pellate court  to  dispose  of  the  case  finally 
on  its  merits  unless  a  new  trial  is  deemed 
necessary  to  the  accomplishment  of  justice; 
this  whether  all  the  evjdence  or  only  a  sin- 
gle fact  is  specified  for  review.  Bucking-- 
ham   v.    Flummerfelt    [N.   D.]    106    N.    W.   403. 

85.  T\''here  a  case  is  tried  on  an  agreed 
statement  of  facts  and  only  one  defense  is 
interposed  the  appellate  court  on  overruling 
that  defense  will  render  judgment  for 
plaintiff.  Daniell  v.  Baldwin  [Ala.]  40  So. 
421. 

S«.  "Where  the  case  is  tried  without  a 
jury,    it    becomes    the    duty   of    the   appellate 
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(§  15)  D.  Findings,  conclusions  and  opinions  on  which  decision  is  predir 
cated.^'' — Obvious  errors  will  be  summarily  disposed  of.**  The  appellate  court  is  not 
required  to  recite  the  evidence  or  to  find  the  mere  evidentiary  facts,  but  only  to  find 
tlie  ultimate  facts. ^® 

(§15)  E.  Modifying  or  relieving  from  appellate  decree P^ — For  thirty  days 
after  rendition  of  judgment  by  the  district  court  of  appeals  of  California,  its  opin- 
ion is  subject  to  change. "^  A  motion  or  petition  addressed  to  the  supreme  court  to 
vacate,  as  erroneous  on  the  merits  a  decision  of  that  court  itself,  will  not  lie.'^^  Where 
an  esecution  issued  out  of  the  appellate  court  is  recalled  for  reformation  to  comply 
with  an  amended  judgment,  any  rights  which  have  accinied  by  levy  under  the  exe- 
cution will  be  saved. ^^ 

(§15)  F.  Mandate  and  retrial.^* — The  mandate  or  remittiturs^  is  usually 
withheld  for  a  time  fixed  by  the  rules  to  permit  of  motion  for  modification  ®^  or  re- 
argument  s'^  at  the  end  of  which  time  it  is  filed  in  the  court  below,^*  and  jurisdic- 
tion is  thereby  transferred  to  the  lower  court  ^^  subject  to  the  recall  of  the  mandate.^ 
It  is  conclusive  on  the  court  below  which  must  implicitly  follow  its  directions,- 


court  on  reversal  to  render  such  judgment 
as  should  have  been  rendered  by  the  court 
below.  Cook  v.  Spencer  [Tex.  Civ.  App.]  91 
S.   W.   813. 

87.      See   5   C.  L.   241. 

S8.  Where  it  appears  that  the  statement 
of  cause  in  a  motion  for  new  trial  for  ex- 
clusion of  evidence  is  materially  different 
from  offer  of  proof  shoTvn  in  the  bill  of  ex- 
ceptions, -where  action  of  court  appears 
plainly  correct,  court  will  not  take  the  space 
for  a  full  showing  of  the  matter.  Rush  v. 
Kelley,   34    Ind.   App.   449,   73   N.   B.   130. 

89.  Hayes  v.  Chicago  Tel.  Co.,  218  111.  414, 
75  N.  E.   1003. 

90.  See  5  C.  L.   241. 

91.  In  re  Smith   [Cal.  App.]   83  P.  167. 

92.  Philbrook  v.  Newman  [Cal.]   82  P.  772. 

93.  Seymour  v.  Bruske  [Mich.]  12  Det. 
Leg-.  N.  520,    104  N.  "VT.  691. 

94.  See   5   C.  L.    242. 

95.  "Remittitur"  in  the  appellate  practice 
of  California  courts  means  the  judgment  of 
the  appellate  court  authenticated  back  to 
the  court  from  which  the  appeal  -was  taken, 
or  over  which  it  exercises  control,  and  cor- 
responds to  mandate  in  the  United  States 
courts.     In    re    Smith    [Cal.    App.]    83    P.    167. 

96.  See  ante,  §  15  E. 

97.  See  post,   §    16. 

98.  An  order  redocketing  a  cause  after 
reversal  does  not  require  the  formality  of  a 
judgment.  Gage  v.  People,  219  111.  369,  76 
N.  E.  498.  An  objection  that  the  case  was 
not  redocketed  after  remand  is  waived  by 
appearance,  and  cannot  be  raised  for  the 
first  time  on  a  second  appeal.  Stahl  v.  Stahl, 
220  111.  188,  77  N.  E.  67.  Notice  redocket- 
ing of  the  case  after  reversal  should  be 
given  to  the  respective  parties,  and  the  rec- 
ord should  specifically  recite  such  notice. 
Gage  v.  People,  219  111.  20,  76  N.  B.  56.  An 
order  of  the  county  court  reinstating  a 
cause  after  reversal,  -which  recited  that  the 
cause  had  been  filed  by  the  said  court  for 
more  than  ten  days  and  that  due  notice  had 
been  given  that  a  motion  would  be  made 
to  redocket  the  said  .  cause,  was  suflScient 
to  show  due  notice  of  the  redocketing  of 
the  cause  as  against  a  collateral  attack. 
Gage  V.  People,  219  111.  369,  76  N.  E.  498. 
Act    1901,    requiring    a    mandate    to    be    filed 


within  12  months  after  rendition  of  final 
judgment  by  the  appellate  court,  is  appli- 
cable to  a  judgment  of  reversal  in  part  ren- 
dered in  1894  in  -svhich  no  mandate  was  filed 
in  1903.  Aspley  v.  Hawkins  [Tex.  Civ.  App.] 
88   S.  W.   289. 

99.  On  appeal  from  the  superior  court  to 
the  district  court  of  appeals,  the  former 
was  precluded  from  taking  any  further  ac- 
tion in  the  case  until  remittitur  was  sent 
down  from  the  appellate  court.  In  re  Smith 
[Cal.  App.]  83  P.  167.  Where  an  interlo- 
cutory order  granting  an  in^function  was 
dissolved  by  tlie  appellate  court,  it  was  not 
nece.<=sary  for  the  trial  court  to  wait  for  the 
mandate  from  the  appellate  court  before  as- 
sessing damages.  See  ante,  §  7,  Transfer  of 
Jurisdiction.  Fry  v.  Radzinski,  219  111.  526. 
76  N.  E.  694.  Motion  for  leave  to  amend 
cannot  be  made  until  remittitur.  Central 
Trust  Co.  v.  West  India  Imp.  Co.,  109  App. 
Div.   517.   96   N.   T.    S.    519. 

1.  The  appellate  court  may  recall  a  man- 
date to  correct  errors,  irregularities  or  an 
inadvertence.  Livesley  v.  Johnston  [Or.]  82 
P.  854. 

2.  Halsey  v.  Waukesha  Springs  Sani- 
tarium [Wis.]  107  N.  W.  1;  Barbour  v. 
Tompkins  [W.  Va.]  52  S.  E.  707;  ScuUin  v. 
Wabash  R.  Co.,  192  Mo.  6,  90  S.  W.  1026; 
Boggiano  v.  Chicago  Macaroni  Mfg.  Co.,  118 
111.  App.  225.  A  lo-R-er  court  can  enter  no 
other  decree  than  that  ordered  by  the  appel- 
late' court  though  matters  arising  at  the 
time  of  the  entry  were  not  considered  by 
the  appellate  court.  Gait  v.  Nevitt  116  111. 
App.  SOS.  The  judgment  of  an  appellate 
court  is  conclusive  of  all  matters  which  in 
fact  were  or  might  have  been  litigated. 
Lower  court  can  enter  no  other  decree  than 
that  directed  though  question  of  interest 
was  not  discussed  in  or  considered  by  su- 
preme court.  Id.  A  mandate  directing  the 
lower  court  to  appoint  commissioners  to  as- 
certain damages  Is  suflSciently  complied 
with  if  the  judge  in  vacation  appoints  such 
commissioners.  Southern  Illinois  &  M. 
Bridge  Co.  v.  Stone  [Mo.]  92  S.  W.  475. 
Where  an  order  granting  a  new  trial  is  re- 
versed with  directions  to  enter  judgment  on 
the  verdict,  the  lower  court  can  do  nothing: 
but  enter  such  judgment   and  It  was  not  er- 
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and  mandamus  lies  to  enforce  its  commands.^     A  general  reversal  leaves  the  case 
as  though  it  had  not  been  tried  *  except  as  to  matters  adjudicated  on  the  appeal/ 


ror  to  refuse  defendant  the  right  to  inter- 
pose an  amended  p,nswer.  Bsler  v.  Wabash 
R.  Co.,  115  Mo.  App.  574,  91  S.  W.  400. 
Where  the  appeUate  court  issues  a  mandate 
to  enter  judgment  in  accordance  with  tlie 
verdict,  the  trial  court  cannot  allow  inter- 
est. Scullin  V.  Wabash  R.  Co.,  192  Mo.  6,  90 
S.  W.  1028.  Wliere  a  case  is  remanded  with 
directions  to  aUow  appellant  to  bring  in 
other  lienholders  and,  if  she  refused  to  do 
so,  to  enter  judgment  discharging  the  prop- 
erty from  her  lien,  the  court  properly  dis- 
charged the  lien  where  the  only  thing  which 
appellant  did  was  to  amend  the  pleadings 
so  as  to  make  another  lienholder  a  party, 
upon  whom  no  summons  was  issued.  Weber 
V.  Gardner  [Ky.]  93  S.  W.  671.  A  writ  of 
mandate  ordering  a  trial  judge  forthwith  to 
procure  the  services  of  another  judge  to  try 
a  cause,  or  show  cause  why  he  should  not, 
itself  operates  as  a  stay  of  proceedings 
without  a  formal  order.  In  re  Smith  [Cal. 
App.]  83  P.  167.  A  mandate  directing  a  new 
trial  by  jury  does  not  deprive  the  trial  court 
of  the  power  to  direct  a  verdict.  People  v. 
Alton  [111.]  77  N.  B.  429.  AVhere  the  judg- 
ment of  reversal  finally  decides  the  only 
question  in  issue,  the  trial  court,  on  remand, 
has  no  power  except  to  enter  a  final  order 
or  judgment  without  a  retrial,  although  the 
mandate  does  not  specifically  so  direct.  Chi- 
cago, etc.,  R.  Co.  V.  People,  219  111.  408,  76 
N.  E.  571.  The  lower  court  cannot  add  to 
the  relief  decreed  on  appeal.  Reems  v. 
Dielman  [La.-]  41  So.  217.  Judgment  being 
reversed  and  remanded  witli  directions  to 
enter  judginent  for  plaintiff  in  accordance 
w^ith  the  opinion  of  the  supreme  court,  the 
trial  court  had  no  power  to  reframe  any 
issue  and  retry  it,  and  couli  only  render 
judgment  in  accordance  with  the  opinion. 
Halsey  v.  Waukesha  Springs  Sanitarium 
[Wis.]  107  N.  W.  1.  A  cause  having  been 
remanded  with  directions  to  submit  certain 
issues  to  the  jury,  the  court  will,  on  a  sec- 
ond appeal,  consider  errors  committed  by 
the  trial  court  in  submitting  those  issues 
though  iefendant  in  error  contends  that  the 
issues  had  been  settled  at  the  former  hear- 
ing. Morrill  v.  McNeill  [Neb.]  104  N.  W. 
195.  On  remand  by  supreme  court  with  di- 
rections to  trial  court  to  reconsider  on  a 
specified  point,  trial  court  has  no  authority 
to  reconsider  the  entire  case.  In  re  Brown's 
Estate  [Pa.]  63  A.  133.  Where  it  was  held 
on  appeal  that  plaintiff  was  entitled  to  re- 
cover a  certain  sum  and  the  cause  was  re- 
manded for  further  proceedings  in  conform- 
ity with  tiie  opinion  of  the  court  the  entry 
below  of  a  decree  for  such  sum  constituted 
such  further  proceedings  though  the  appel- 
late court  could  have  passed  a  final  decree 
under  Code  Pub.  Gen.  Li^ws,  art.  5,  §  36. 
Safe  Deposit  &  Trust  Co.  v.  Gittings  [Ml.] 
62  A.  1033.  On  reversal,  supreme  court  may 
order  lower  court  to  permit  amendment  of 
complaint.  City  of  Denver  v.  Spencer 
[Colo.]  82  P.  590.  The  trial  court  has  no 
povv^er  or  authority  to  issue  again  in  the 
same  case  an  injunction  or  restraining  or- 
der which  has  on  appeal  been  dissolved  by 
the  supreme  court.  Kerns  v.  Morgan  [Idaho] 
83  P.  954.  On  an  affirmance  by  the  appellate 
court    the   court   of    original    jurisdiction   has 


no  authority  to  modify  the  mandate  but 
must  act  in  accordance  tlierewith.  Persons 
V.  Wirg-man,  140  F.  207.  Under  the  sentence, 
"this  cause  is  held  for  further  direction." 
the  trial  cannot  modify  the  mandate  of  the 
appellate  court,  but  it  can  construe  it.  Id. 
Mandate  construed  that  parties  defendant 
be  taxed  with  costs  of  litgation  up  to  and 
including  the  final  decree,  and  that  the  fund 
or  land  in  controversy  be  taxed  with  the 
costs  accruing  after  final  decree.  Id.  On 
mandate  to  trial  court,  it  cannot  vary  de- 
cree of  appellate  court  nor  examine  it  ex- 
cept for  execution.  Warner  v.  Grayson,  24 
App.  D.  C.  55. 

3.  Where  the  court  of  appeals  adjudges 
invalid  the  claims  of  a  patent,  reversing  tlie 
circuit  court  and  issuing  a  mandate  for  the 
entry  of  a  decree  in  conformity  with  its 
opinion,  the  authority  of  the  circuit  court 
is  limited  to  the  entry  of  such  decree,  and 
cannot  grant  a  rehearing,  unless  by  leave 
of  the  appellate  court,  and  mandamus  will 
issue  to  enforce  the  mandate^  American 
Soda  Fountain  Co.  v.  Sainple  [C.  C.  A.]  136 
F.    857. 

4.  On  remand  from  an  appeal  reversing 
an  order  of  the  lower  court  sustaining  a 
dejnurrer,  it  is  within  discretion  of  lower 
court  to  niake  an  order  upon  defendant  to 
answer.  Vanek  v.  Senft  [111.]  78  N.  E.  17. 
But  if  defendant  asks  leave  to  answer,  trial 
court  as  a  rule  has  no  discretion  in  the 
matter.  Id.  On  remittitur  from  Federal 
supreme  court  to  state  supreme  court,  an 
appeal  is  before  the  latter  for  such  disposi- 
tion as  it  may  deem  proper  and  not  incon- 
sistent w'ith  the  opinion  of  the  Federal 
court.  Harding  v.  Harding  [Cal.]  83  P.  434. 
Where  the  court  found  in  a  replevin  action 
that  the  evidence  failed  to  sliow  plaintiff^ 
ownership,  which  finding  was  reversed  on 
appeal,  a  mandate  directing  the  court  to 
proceed  in  accordance  witli  tlie  views  ex- 
pressed in  the  opinion  does  not  authorize  a 
judgment  for  plaintiff  witliout  a  tiial  of  the 
facts.  Case  v.  Espenschied,  188  Mo.  725,  87 
S.  W.  987.  The  effect  of  a  general  reversal 
is  to  entirely  abrogate  the  former  judgment 
of  the  trial  court  and  to  remand  the  cause 
to  such  court  for  further  proceedings  pre- 
cisely as  if  no  trial  had  ever  occurred,  and 
on  a  rehearing  to  authorize  eitlier  party  to 
introduce  testimony  in  the  same  manner  as 
if  the  case  had  never  before  been  tried,  save 
that  no  proceedings  should  be  had  or  taken 
inconsistent  with  the  legal  principles  an- 
nounced in  the  opinion  rendered  by  tlie  ap- 
pellate court.  Illinois  State  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  217  111.  504,  75  N.  E.  562. 
Upon  a  reversal  of  an  order  granting  de- 
fendant a  new  trial  and  the  cause  being  re- 
manded for  furtiier  proceedings,  an  order  of 
the  lower  court  adopting  the  judgment  of 
the  supreme  court  vacating  its  former  or- 
der, directing  a  reentry  of  the  verdict,  de- 
nying the  motion  for  new  trial  and  direct- 
ing judgment  for  plaintiff,  is  proper.  Staf- 
ford V.  Levinger  [S.  D.]  106  N.  V^^  133. 
Where  trial  on  merits  was  never  had,  that 
matter  was  still  before  court  on  remand. 
United  States  v.  Rio  Grande  Dam  &  Irriga- 
tion Co.,  [N.  M.]  85  P.  393.  Lower  court, 
having  jurisdiction   both   of  the  persons  and 
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as  to  which  the  decision  is  the  law  of  the  case  ^  in  so  far  as  the  evidence  is  in  leijal 


subject  during  a  prior  proceeding-,  did  not 
lose  it  on  remand  by  supreme  court  on  ap- 
peal. (Id.)  While  the  usual  practice  on  re- 
mand from  an  appeal  reversing  an  order  sus- 
taining a  demurrer,  would  have  been  to  re- 
docket  cause,  overrule  demurrer  and  enter  a 
rule  on  defendant  to  answer  the  bill,  that  is 
not  necessary  in  tlie  absence  of  anytliing 
to  show  that  defendant  asked  leave  to  an- 
swer. Vanek  v.  Senft  [111.]  7S  N.  E.  17. 
After  a  judgment  in  the  supreme  court  in 
a  disbarment  appeal,  remanding  the  cause 
to  tlie  district  court  for  trial,  it  is  not 
essential  to  jurisdiction  that  the  accusation 
be  reflled  in  the  district  court.  In  re  Bur- 
nette  [Kan.]  85  P.  575.  Where  plaintiff  in 
ejectment  elected  to  have  title  confirmed  In 
defendant  under  Gen.  St.  1903,  §  4052,  but 
on  appeal  secured  a  reversal  of  a  judgment 
of  confirmation  on  the  ground  of  error  in 
the  application  and  interpretation  of  the 
statute  and  in  ascertaining  the  amount 
awarded  plainiff  as  a  condition  of  confirma- 
tion, sucli  reversal  affected  tlie  entire  judg- 
ment and  entitled  plaintiff  to  witlidraw  his 
election  to  have  the  title  confirmed  in  de- 
fendant.     Lewis  V.  Yale    [Conn.]    61  A.   364. 

5.  A  reversal  of  an  interlocutory  decree 
does  not  affect  tlie  validity  of  other  subse- 
quent interlocutory  decrees  which  w^ere  not 
brought  up.  Hopkins  v.  Prichard  [W.  Va.] 
53  S.  E.  557.  A  general  reversal  in  condem- 
nation proceedings  lield  not  res  judicata  as 
to  whether  the  railroad  souglit  to  be  con- 
structed was  parallel  to  another  road.  Illi- 
nois State  Trust  Co.  v.  St.  Louis,  etc.,  R.  Co., 
217  111.  504,  75  N.  B.  562.  As  to  those  pro- 
ceedings which  did  not  go  up  w^ith  the  ap- 
peal, the  trial  court  may  proceed  after  deci- 
sion. Houssiere-Latreiile  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La.]  40  So. 
727.  The  circuit  court  may  consider  any 
matters  left  open  by  the  mandate  of  tlie  ap- 
pellate court  and  its  decision  of  such  mat- 
ters can  be  reviewed  by  a  new  appeal. 
United  States  v.  Rio  Grande  Dam  &  Irriga- 
tion Co.  [N.  M.]  85  P.  303.  Mandate  can  not 
refer  to  nor  prohibit  consideration  of  mat- 
ters raised  by  supplemental  pleadings  filed 
after  a  remand.  Id.  Issues  of  fact  decided 
on  appeal  cannot  be  reiitigated  on  a  second 
trial  below.  City  Council  of  Marion  v.  Na- 
tional Loan  &  Investment  Co.  [Iowa]  107  N. 
W.  309.  Under  amendment  to  Const.,  art.  6, 
§  6,  the  last  previous  rulings  of  the  supreme 
court  in  cases  in  w^hich  the  court  assumes  to 
proceed  as  having  jurisdiction  on  any  ques- 
tion of  law  or  equity  shall  in  all  cases  be 
controlling  authority  in  courts  of  appeal. 
State  V.  Louisiana,  B.  G.  &  A.  Gravel  Road 
Co.    [Mo.   App.]    92  S.   W.   153. 

6.  Grant  v.  Walsh  [Wash.]  S3  P.  1113;  El- 
lis V.  Witmer  [Cal.]  83  P.  SOO;  Pautz  v. 
Plankinton  Packing  Co.  [Wis.]  105  N.  W. 
482;  Warner  v.  Grayson,  24  App.  D.  C.  55; 
Hancock  v.  Diamond  Plate  Glass  Co.  [Ind. 
App.]  75  N.  E.  650;  Penn  State  Glass  Co.  v. 
Rice  Co.,  216  111.  587,  75  N.  E.  246;  Dent  v. 
Pickens  [W.  Va.]  53  S.  E.  154.  Not  only  all 
the  matters  that  were  actually  litigated,  but 
also  all  others  that  the  parties  were  bound 
by  state  of  the  pleading  to  assert,  by  way 
of  defense  to  or  in  support  of  the  demand 
or  demands  set  up  in  a  clause,  are  res  judi- 
f^ata  by  the  decision  rendered  therein.  Id. 
Ellis  V.  Witmer  [Cal.]  83  P.  SOO.    An  instruc- 


tion fully  in  accord  with  a  decision  in  the 
same  case  on  a  former  appeal  cannot  be  er- 
roneous. Griswold  v.  Nichols  [Wis.]  105  N. 
W.  815.  W^here  on  appeal  to  the  appellate  di- 
vision, it  was  held  that  a  testainentary  trust 
was  void  as  offending  the  rule  against  per- 
petuities, such  decision  was  binding  when  the 
question  was  again  raised  on  another  trial 
before  single  justice  of  supreme  court.  Peo- 
ple's Trust  Co.  V.  Flynn,  96  N.  Y.  S.  421. 
Decision  on  appeal  that  evidence  in  libel 
case  did  not  warrant  submission  of  question 
of  falsity  of  publication  to  jury  is  law  of 
the  case  on  trial  ccfurt  and  on  second  ap- 
peal. Carpenter  v.  New  York  Journal  Pub. 
Co.,  97  N.  Y.  S.  478.  Where  the  court  of 
appeals  held  a  verification  of  a  mechanic's 
lien,  -v^icli  was  attacked  as  being  made  by 
an  agent,  sufficient,  on  a  subsequent  trial, 
it  cannot  be  attacked  as  being  upon  "infor- 
mation and  belief."  McDonald  v.  Ne%v  York, 
99  N.  Y.  S.  122.  Where  on  appeal  it  was 
lield  that  the  court  did  not  err  in  giving  a 
peremptory  instruction,  such  holding  be- 
comes the  law  of  the  case  on  retrial  where 
the  evidence  is  substantially  the  same. 
South  Covington,  etc.,  R.  On  v  cj'-iv'llirig 
[Ky.]  89  S.  W.  220.  On  an  application  for  the 
construing  of  a  decree,  a  .~M.aLeiaciiL  of  ihe 
trial  judge  defining  the  boundaries  of  a  right 
of  way,  quoted  with  approval  by  supreme 
court  of  the  United  States  on  a  previous  ap- 
peal, is  the  law  of  the  case.  Central  Trust 
Co.  V.  Wabash,  etc..  R.  Co..  144  P.  476. 
Where  an  order  of  sale  is  reversed  on  the 
ground  that  no  service  of  summons  was  had 
and  the  case  remanded,  the  parties  could  not 
on  return  of  the  case  introduce  evidence 
that  the  defendants  were  actually  before  the 
court.  Harding  v.  Wooldridge  [Ky.]  93  S. 
W.  1056..  Where  on  appeal,  the  appellate 
court  indicates  certain  instructions  which 
should  have  been  given,  they  beconie  the 
law  of  the  case  on  retrial,  the  facts  being 
substantially  the  same.  Miller  v.  Metropoli- 
tan Life  Ins.  Co.  [Ky.]  89  S.  W.  183.  Where 
the  supreme  court  ruled  that  a  certain  issue 
was  not  made  by  the  pleadings  in  a  case, 
and  that  the  judge  of  the  trial  court  should 
have  instructed  the  jury  not  to  consider  that 
question,  on  a  second  trial  there  was  no  er- 
ror in  not  submitting  to  the  jury  an  excep- 
tion to  an  auditor's  report  wliich  merely 
raised  the  same  question.  Mitchell  v. 
Schmidt,  123  Ga.  418,  51  S.  E.  408.  Where 
the  appellate  court  dismisses  an  appeal  be- 
cause it  has  become  a  moot  case,  tlie  lower 
court  must  dismiss  the  case.  Montgomery 
County  V.  Montgomery  Traction  Co.  [Ala.] 
39  So.  518.  The  precise  question  decided  by 
this  court  upon  appeal  or  error  cannot  be 
reiitigated  upon  a  retrial  of  the  same  case 
in  the  district  court.  Supreme  Court  of 
Honor  v.  Tracy  [Neb.]  101  N.  W.  1021. 
When  the  appellate  court  affirms  a  case  on 
one  point  and  as  to  other  points  raised  says 
that  the  decision  of  the  lower  court  was 
correct,  all  questions  of  law  or  fact  become 
res  judicata  in  another  suit  for  the  same 
■-au^e  of  action.  Hall  v.  Kalamazoo  [Mich.] 
12  Det.  Leg.  N.  500,  104  N.  W.  689.  Where 
the  supreme  court  expresses  no  opinion  on 
questions  raised,  at  the  first  trial  and  the 
case  is  sent  back  for  retrial  on  account  of 
certain  errors  that  had  been  pointed  out,  and 
the    same   questions    are    again   presented    on 
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effect  the  same.'     A  party  may  cliange  his  theory/  amend  liis  pleadings,^  bring  in 
new  parties/"  and  introduce  additional  evidence." 

§  .16.  'Rehearing  and  relief  iliereon}'^ — After  final  deeision,^^  a  motion  for  re- 
hearing may  in  the  discretion  of  the  court  ^*  be  entertained  to  correct  errors  or  over- 
sights of  the  court.^^     A  motion  based  on  points  not  urged  at  the  hearing  ^^  or  one 


the  retrial  of  the  case,  they  ma^'  be  consid- 
ered as  having  been  properly  determined  at 
the  first  trial.  Breuer  v.  Frank,  2  Ohio  N. 
P.    (N.  S.)    581. 

7.  Ellis  V.  Witmer  [Cal.]  8.3  P.  800. 
Where  on  the  first  trial,  the  appellate  court 
held  defendant  entitled  to  a  directed  verdict, 
he  will  not  be  so  entitled  on  the  second, 
unless  the  evidence  is  the  same.  Denver  & 
R.  G.   R.   Co.   V.   Arrig-hi    [C.   C.   A.]    141   F.    67. 

S.  Upon  a  new  trial  one  may  tak<|  a  po- 
sition inconsistent  with  his  position  upon 
the  former  trial  in  order  to  conform  to  the 
ruling-s  of  the  appellate  court.  Chauvet  v. 
Ives,   104  App.   Div.   303,   93  N.  T.   S.   744. 

.9.  Where  the  order  of  afflrmance  of  judg- 
ment of  dismissal  of  an  alternative  writ  of 
mandamus  concludes  in  the  words,  "It  is 
further  ordered  that  the  cause  be  remanded 
to  the  said  court  below  and  that  a  judgment 
toe  there  entered  and  docketed  in  accordance 
therewith,"  the  trial  court  might  permit  the 
alternative  writ  of  mandamus  to  be 
amended.  State  v.  Richardson  [Or.]  85  P. 
225.  Where  a  demurrer  to  complaint  was 
sustained  and  plaintiff  refused  to  amend, 
and  judgment  w^as  rendered  thereon,  which 
was  affirmed  on  appeal,  an  order  for  a  new 
trial  will  not  be  granted,  but  on  remand  the 
plaintiff  on  payment  of  costs  will  be  permit- 
ted to  amend  his  complaint  reasonably.  Id. 
Where  a  judgment  in  a  law  action  is  re- 
versed on  appeal,  and  cause  is  remanded  for 
new  trial  or  for  further  proceedings,  the 
court  below  possesses  power  to  allow  rea- 
sonable amendments  to  be  made  to  the 
pleadings,  and  its  action  in  this  respect  will 
not  be  disturbed  except  for  abuse.  Id.; 
Mitchell  V.  Schmidt,  123  Ga.  418,  51  S.  E.  408. 
Such  a  rule  does  not  prevent  trial  court  in 
its  discretion  to  permit  amendments  of  the 
pleadings,  present  new  or  additional  facts, 
nor  is  any  express  leave  froin  appellate  court 
necessary.  Ellis  v.  Witmer  [Cal.]  83  P.  800; 
Fair  Haven  &  W.  R.  Co.  v.  New  Haven,  77 
Conn.  667,  60  A.  651.  When  a  case  has  been 
tried  and  upon  appeal  ha.s  been  remanded 
to  the  district  court  with  directions  to  enter 
a  specified  decree,  defendant  will  not  be  al- 
lowed to  amend  his  answer  by  alleging  facts 
of  which  he  had  knowledge  prior  to  the 
trial  first  had.  Brewster  v.  Meng  [Neb.]  107 
N.  W.  751.  Upon  the  filing  of  a  mandate  di- 
recting judgment,  the  defeated  party  cannot 
thereafter  file  amended  pleadings  but  can 
only  apply  for  a  modification  or  vacation  of 
the  judgment  on  the  grounds  stated  in  Code 
Civ.  Proc.  518.  Western  Bank  v.  Coldeway's 
Ex'r  [Ky.]  94  S.  W.  1.  Where  after  re- 
versal of  order  sustaining  demurrer  demur- 
rant does  not  ask  leave  to  withdraw  it, 
judgment  should  go  against  him.  National 
Contracting  Co.  v.  Hudson  River  Water 
Power  Co.,  110  App.  Div.  133,  97  N.  Y.  S.  92. 
•Right  to  amend  after  reversal  held  lost  by 
delay.  Murphy  v.  Plankinton  Bank  [S.  D.] 
105  N.   W:.   2  45. 

10.  Where  a  case  must  be  sent  back  be- 
cause of  failure  of  parties,  a  new  trial  will 


not  be  granted,  where  not  necessary  as  to 
issues  already  settled,  but  only  as  to  new 
issues  raised  by  pleadings  of  the  nev^r  par- 
ties to  the  action.  Mitau  v.  Roddan  [Cal.] 
84   P.    145. 

11.  On  reversal  plaintiff  may  show  that  a 
defense  held  to  be  sufficient  in  law,  such  as 
a  foreign  judgment,  did  not  in  fact  exist. 
Harding  v.  Harding  [Cal.]  83  P.  434.  Pay- 
ment received  on  a  judgment  must  be  re- 
stored orj  a  reversal  tliereof.  Royal  Baking 
Powder  Co.  v.  Hoagland,  ISO  N.  Y.  35,  72  N. 
E.    634. 

12.  See  5   C.  L.   245. 

13.  The  court  will  not  review  its  action 
on  a  mere  motion  made  and  disposed  of  at  a 
previous  term,  upon  a  petition  for  a  rehear- 
ing. Village  of  North  Chicago  v.  American 
Steel   &  Wire  Co.    [111.]    77  N.   E.   1041. 

14.  A  petition  for  rehearing  is  allowed 
to  be  filed  only  by  the  grace  and  favor  of 
the  court.  Village  of  North  Chicago  v. 
American  Steel  &  Wire  Co.  [111.]  77  N.  B. 
1041. 

15.  Upon  a  rehearing  the  appellate  court 
may  modify  its  previous  holding  if  it  is  nec- 
essary for  the  ends  of  justice.  Diefenderfer 
V.  State  [Wyo.]  83  P.  591.  If  upon  the  face 
of  the  record  the  judgment  appealed  from  is 
in  contravention  of  some  statute  or  of  a 
well  establislied  rule  of  law,  the  appellate 
court  would  be  justified  in  setting  its  judg- 
ment aside  on  rehearing  even  though  appel- 
lant had  not  pointed  out,  and  its  attention 
had  not  been  called  to,  the  objection  until 
after  it  had  filed  an  opinion  for  affirming  the 
judgment.  Lewis  v.  San  Francisco  [Cal. 
App.]    82   P.    1106. 

16.  Although  there  is  no  provision  in  the 
state  constitution  for  a  rehearing  in  a  case 
where  judgment  was  rendered  by  the  court 
sitting  in  bank  but  its  authority  to  order 
a  stay  of  remittitur  until  after  a  decision 
upon  a  decision  for  a  rehearing,  has  been 
clearly  esablished.  In  le  Smith  [Cal.  App.] 
83  P.  167.  Where  appellees  cannot  be  preju- 
diced by  the  judgment  and  nothing  but  costs 
of  appeal  are  involved,  and  the  petition  re- 
lates to  matters  which  the  petitioner  failed 
to  call  attention  to  on  the  original  hearing 
altliougli  he  had  opportunity  to,  a  rehearing 
will  be  denied.  Reece  Folding  Mach.  Co.  v. 
Fenwick  [C.  C.  A.]  140  F.  287.  It  is  no 
ground  for  a  rehearing  that  a  question  was 
not  assigned  or  heard  on  the  previous  hear- 
ing. In  re  Tuohy's  Estate  [Mont.]  83  P.  486. 
Points  not  urged  on  the  original  hearing 
can  not  be  urged  on  the  rehearing.  Powell 
V.  Nevada,  etc.,  R.  Co.  [Nev.]  82  P.  96. 
Where  a  case  was  briefed,  argued,  and  pre- 
sented as  though  regular,  although  in  fact 
containing  irregularities,  its  suflSciency  can- 
not be  questioned  upon  petition  for  rehear- 
ing. Brandon  v.  West  [Nev.]  85  P.  449.  No 
new  ground  or  position  not  taken  in  the  ar- 
gument submitting  the  case  or  question 
waived  by  silence  can  be  considered  on  pe- 
tition for  rehearing.  Id.  A  rehearing  will 
not  be  granted  to  enable  the  court  to  make  a 
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which  is  a  mere  reargument  of  points  decided  "  will  not  be  considered,  nor-  as  a 
rule,  will  amendments  of  the  record  be  allowed.^ ^  A  rehearing  will  not  be  granted 
1:)ecause  both  parties  ask  it  but  onh^  when  authorized  by  the  rules. ^'^  The  petition 
for  rehearing  must  be  respectful  in  tone  -°  and  be  filed  within  the  time  limited.-^ 
Oral  argument  is  not  allowed  on  suggestion  of  error,--  and  the  rules  requiring  that 
a  petition  for  reargument  be  submitted  without  argument,  an  argumentative  peti- 
tion is  improper.^^  In  California  the  court  of  appeal  on  granting  a  rehearing  must 
continue  the  case  on  the  docket  for  the  next  term  and  cannot  forthwith  reverse  its 
former  judgment.-*     A  motion  once  denied  may  be  allowed  to  be  renewed.-^ 

§  17.  Liahility  on  bonds  and  damages  and  penalties  for  delai/.-'''- — -A  bond  in- 
valid under  the  statute  may  be  enforceable  as  a  common-law  obligation  ^'^  or  on 
principles  of  estoppel,-*  but  where  the  judgment  appealed  from  was  unenforceable  -' 
or  the  bond  was  unnecessary,^''  or  the  appeal  so  defective  as  to  be  wholly  ineifect- 
ual,^^  the  bond  is  void,  and  provisions  in  the  bond  not  required  by  statute  are  nuga- 
tory.^^     The  validity  of  an  appeal  bond  given  in  an  appeal  from  a  judgment  in  fa- 


final  adjudication  instead  of  a  remand  where 
on  the  former  hearing:  the  case  was  re- 
manded for  lack  of  sufficient  facts  to  dispose 
of  the  case  without  objection.  Reece  Fold- 
ing- Mach.  Co.  V.  Fenwiclt  [C.  C.  A.]  140  F. 
287.  Where  no  request  was  made  for  post- 
ponement of  the  original  hearing-  on  account 
of  sickness  of  counsel,  such  sickness  was 
.  not  g-round  for  a  rehearing-.  Price  v  Cen- 
tral of  Georgia  R.  Co.  [Ga.]  53  S.  E.  455. 
A  question  not  raised  on  the  trial  or  on  the 
appeal  cannot  be  raised  on  rehearing.  Phip- 
pin  V,  Missouri  Pac.  R.  Co.  [Mo.]  93  S.  W. 
410. 

17.  The  function  of  a  petition  for  rehear- 
ing is  to  present  something-  -which  has  been 
overlooked  by  the  court,  and  one  which 
merely  asks  reconsideration  of  matters  de- 
cided will  be  denied.  Florida  Land  Rock 
Phosphate  Co.  v.  Anderson  [Fla.]  39  So.  392. 
A  petition  for  rehearing  which  merely  seeks 
to  reargue  the  matters  covered  by  the  opin- 
ion will  not  be  considered.  Id.  Puwanee. 
etc.,  R.  Co.  V.  West  Coast  R.  Co.  [Fla.]  39 
So.  538. 

18.  A  rehearing  will  not  be  granted  to 
correct  the  record  when  defendant's  atten- 
tion was  called  to  the  alleged  erroneous 
statements  on  original  hearing  and  they 
were  waived.  Buhman  v.  Nickels  &  Brown 
Bros.   [Cal.  App.]   82  P.  85. 

19.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson    [Fla.]    39   So.   392. 

20.  A  motion  for  rehearing  will  not  be 
stricken  from  the  docket  on  account  of  dis- 
courteous terms  used  therein  unless  it  is  ab- 
solutely necesary  to  protect  the  dignity  of 
the  court.  Western  Union  Tel.  Co.  v.  Mc- 
Gown    [Tex.   Clv.  App.]    93  S.  W.   710. 

21.  A  petition  for  rehearing  which  does 
not  comply  with  the  rules  or  is  not  filed  in 
time  will  be  denied  without  consideration  of 
its  merits.  Florida  Land  Rock  J'hospliate 
Co.  V.  Anderson  [Fla.]  39  So.  392.  A  peti- 
tion for  rehearing  on  an  appeal  in  the  Fed- 
eral courts  will  not  be  granted  unless  pre- 
sented during  the  term  of  the  original  hear- 
ing or  leave  granted  during-  that  time. 
Rule  29,  C.  C.  A.  Kirciibebrger  v.  American 
Acetylene  Burner  Co.  [C.  C.  A.]  142  F.  169. 
Under  the  rule  requiring  a  petition  for  a 
rehearing  to  be  filed  within  10  days  after  a 


decision  is  entered  of  record,  a  petition  to 
strike  the  transcript  from  the  record  need 
not  be  renewed  within  10  days  after  the 
first  hearing  of  the  petition  but  may  be  re- 
newed within  10  daj-s  alter  the  final  deter- 
mination of  the  case.  Pieser  v.  Minkota 
Milling  Co.    [111.]    78   N.   E.   20. 

22.  Hall  Commission  Co.  v.  R.  L.  Crook 
&   Co.    [Miss.]    40    So.    1006. 

23.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson    [Fla.]    39   So.   392. 

24.  Reed  V.   Corbin  [La.]  38  So.   942. 

25.  An  appellate  court  may,  after  over- 
ruling a  motion  for  rehearing,  during  the 
same  term  reopen  the  case  and  grant  an  ap- 
plication for  a  rehearing.  Gregory  v.  Webb 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  1016,  89  S. 
W.  1109.  A  former  decision  on  reliearing 
will  be  reviewed  where  a  mistake  of  fact 
was  made.  Multnomah  County  v.  White 
[Or.]   85  P.  78. 

26.  See    5    C.   L.    246. 

27.  Locke  v.   Skow   [Neb.]    106  N.  W.   1013. 

2S.  Though  an  appeal  bond  be  unauthor- 
ized it  may  still  be  valid  as  a  contract  when 
appellant  derives  a  benefit  therefrom.  Bond 
in  attempted  appeal  from  order  for  writ  of 
assistance  conditioned  on  payment  of  rent, 
held  valid  as  a  contract  where  obligor  had 
retained  possession  of  the  premises.  Escritt 
V.   Michaleson    [Neb.]    103   N.    W.    300. 

29.  Action  on  appeal  bond  cannot  be 
maintained  when  the  judgment  itself  is  non- 
enforceable  or  suspended.  Giles  v.  De  Cow 
[Colo.]    83  P.   638. 

30.  Where  a  stay  bond  -was  unnecessarily 
given,  the  sureties  thereon  are  not  liable. 
Olsen   V.    Birch   &    Co.    [Cal.   App.]    SI   P.    656. 

31.  An  appeal  bond  from  county  to  dis- 
trict court  is  not  enforceable  while  a  writ 
of  error  operating  as  a  supersedeas  is  pe/ivl- 
ing  from  county  to  supreme  court.  Giles  v. 
De  Cow  [Colo.]  83  P.  638.  Bond  is  a  nullity 
where  the  appeal  is  not  taken  in  time. 
Where  one  of  tlie  grounds  for  dismissal  -was 
that  the  appeal  was  not  taken  in  time,  it 
will  be  presumed  that  the  dismissal  was  on 
that  ground  rather  than  other  insufficient 
grounds  alleged.  Zimmer  v.  Massie  [Mo. 
App.]    93    S.    W.    859. 

32.  Provision  for  summary  judgment 
against  sureties.  David  v.  Tacoma  R.  & 
Power  Co.   [Wash.]  81  P.  688. 
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vor  of  a  foreign  corporation  is  not  affected  by  the  failure  of  the  corporation  to  com- 
ply with  a  statute  requiring  certain  formalities  as  a  condition  precedent  to  the  right 
to  do  business  in  the  state."^ 

Extent  of  liability^'* — In  the  absence  of  fraud,  mistake  or  circumstances  work- 
ing an  estoppel,  a  surety  on  a  supersedeas  bond  can  be  held  only  for  consequences 
of  the  proceedings  in  which  the  instrument  was  given.^^  Though  a  bond  requires 
the  payment  of  a  judgment,  the  rendition  of  a  judgment  which  could  be  paid  is  not 
u  condition  precedent  to  the  enforcement  of  other  obligations  contained  in  tho 
iiond.-''*'  That  an  appeal  is  dismissed  on  motion  of  appellee  is  no  defense  to  an  action 
on  the  bond.^^  On  an  appeal  from  the  court  of  appeals  to  the  supreme  court  in  an 
action  involving  a  foreclosure  decree,  the  appeal  bond  does  not  require  or  impart  a 
]-)crsonal  liability  to  discharge  the  judgment  appealed  from."'^ 

Rights  and  UabUiiics  of  sureties.^^ — A  surety  is  estop])od  by  the  judgment 
against  his  principal  *^  and  by  the  recitals  of  the  bond.*^  j\iere  indulgence  to  the 
judgment  debtor  will  not  release  the  surety  on  a  supersedeas  bond.*-  Where  no 
judgment  is  rendered  against  the  appellant  because  of  a  discharge  in  bankruptcy 
pending  the  appeal,  the  sureties  on  the  appeal  bond  will  not  be  liable.'*" 

Forfeiture  and  enforcement^^ — The  appeal  bond  cannot  be  sued  on  until  tiie 
judgment  of  the  appellate  court  has  become  final.*"'     Summary  judgment  against 


K3.  The  giving-  of  such  bond  by  the  ap- 
pellant does  not  constitute  a  transaction  of 
business  on  tho  part  of  the  appeile^.  Mc- 
Carthy V.  Alphons  Custodis  Chimney  Con'st. 
Co..   219  111.   616.  76  N.   E.   850. 

34.     See  5  C.  U   246. 

SEV.  Surety  on  appeal  not  liable  for  costs 
in  proceelings  bv  writ  of  error.  American 
Bonding  Co.  v.  Heye  [Neb.]  107  N.  W.  591. 
A  surety  not  liable  where  bond  was  entirely 
foreign  to  the  litigation  in  which  it  was  at- 
tempted to  be  used.  Id.  On  affirmance  of  a 
.iudgment  on  appeal,  appellee  was  entitled 
to  an  additional  judgment  for  the  ■amount 
of  expenses  and  disbursement:;  incurred  be- 
low after  judgment  in  aid  of  execution 
which  was  rendered  useless  by  tlie  appeal 
and  stay  of  proceedings,  against  the  defend- 
ant and  his  sureties.  Mee  v.  Bowdcn  Gold 
Min.  Co.  fOr.l  81  P.  9S0.  A  surety  on  a 
waste  bond  given  to  supersede  an  order  of 
confirmation  in  foreclo.sure  proceedings  is 
not  liable  to  the  mortgagee  or  to  the  pur- 
chaser at  the  sale,  for  taxes  pending  final 
confirmation  in  the  appellate  court.  United 
States  Fidelity  &  Guaranty  Co.  v.  Rieck 
[Neb.]    107    N.    W.    389. 

36.  The  bond  being  conditioned  that  if 
judgment  should  be  rendered  against  de- 
fendant on  appeal  he  would  pay  such  judg- 
ment and  rent  for  the  occupation  of  certain 
premises,  the  petition  was  not  demurrable 
because  it  did  not  show  the  rendition  of  a 
judgment  which  could  be  paid  where  it 
showed  liability  for  failare  to  pay  the  rent. 
Locke  V.   Skow    [Neb.]    106   N.   W.    101?. 

37.  Defendant.s  were  precluded  from  as- 
serting tliat  plaintiff  was  estopped  from 
maintaining  the  action  because  the  appeal 
was  dismissed  on  his  own  motion  (I-ocke  v. 
Skow  [Neb.]  106  N.  W.  101.3),  nor  ip  dis- 
nii.'^sal  a  failure  of  consideration  so  as  to 
avoid   liability    (Id.). 

38.  Marean  v.  Stanley    [Colo]    SI  F    759. 

39.  See  5   C.   L.   2  47. 

40.  A  matter  whicli  is  res  judicata  as  to 
the  principal  on  an   appeal  bond  is  res  judi- 


cata as  to  the  surety.  Zimmer  v.  Massie 
[Mo.  App. ]  93  S.  W.  859.  In  an  action  upon 
an  appeal  bond,  the  decision  of  the  appellate 
court  affirming  the  judgment  is  conclusive 
as  to  the  right  of  the  plaintiff  to  maintain 
the  suit.  A  plea  alleging  that  the  plaintiff 
and  appellee  was  a  foreign  corporation,  and 
had  not  complied  with  Kurd's  Rev.  8t.  1903, 
c.  32,  §§  67b-67d,  presented  no  defense  where 
it  appeared  tliat  the  judgment  had  been  af- 
firmed by  the  appellate  court,  such  judg- 
ment being  res  judicata  as  to  such  defense 
if  it  was  raised  in  the  original  suit,  and  if 
not  so  raised  it  being  too  late  to  talte  the 
advantage  of  it  in  a  collateral  proceedings 
on  the  appeal  bond.  McCarthy  v.  Alphons 
Custodis  Chimney  Const.  Co.,  219  111.  616,  76 
N.   E.   850. 

41.  A  surety  is  estopped  to  deny  the 
judgment  sued  on  where  the  bond  recites 
existence  of  such  judgment.  McCarthy  v. 
Alphons  Custodis  Chimney  Const.  Co.,  219 
111.  616,  76  N.  E.  850.  Wliile  the  obligors  on 
an  appeal  bond  are  estopped  from  denying 
the  recitals  therein,  they  are  not  estopped 
from  obtaining  a  judicial  constrjuction  of  the 
terms  to  the  effect  that  the  words  "siiall  pay 
and  satisfy  the  judgment"  in  a  foreclosure 
suit  does  not  impart  a  personal  liability. 
Marean    v.    Stanley    [Colo.]    81    P.    759. 

42.  United  States  Fidelity  &  Guaranty 
Co:  V.  Boyd  [Ky.]  94  S.  W.  35.  A  mere  uni- 
lateral promise  not  to  issue  execution  is  no 
defense.  Must  be  a  binding  agreement  dis- 
abling  creditor   from   enforcing  debt.     Id. 

43.  Lafoon  v.  Kerner,  138  N.  C.  281,  50 
S.   E.   654. 

44.  See   5   C.  L.   247. 

45.  "VSi'hile  enforcement  of  the  judgment 
is  suspended,  appeal  bond  is  a  mere  contin- 
gent security  and  appellee  can  have  no  rem- 
edy on  it  during  suspension  as  where  appeal 
is  taken  to  court  of  appeals  and  subse- 
quently by  a  writ  of  error  the  case  is  taken 
from  trial  court  to  supreme  court,  su'^pend- 
ing  the  judgment  of  trial  court.  Giles  v. 
De  Cow   [Colo.]   83  P.   638. 
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tlie  sureties  is  proper  only  on  statutory  authorization,*''  and  provisions  in  tlie  appeal 
bond  for  summary  judgment  are  nugatory  if  not  demanded  by  statute.*^ 
Damages  and  pemilties  for  delay  *^  are  allowed  in  some  states.*^ 


APPEARANCE. 


g  1.  General;  Special;  "Wlutf  Constitutes 
Eaoh  (251).  General  Appearance  (251). 
Special  Appearance    (252). 


§  2.      Who   May  Make  or  Enter    (2.-3). 
§   3.      Effect    (253).      WitliUraAial    (254). 


§  1.  General;  special;  what  constitutes  each.  General  appearance.^^ — The 
word  "appear"  as  used  in  the  trial  of  a  cause  means  the  act  or  proceeding  whereby 
a  defendant  places  himself  within  the  jurisdiction  of  the  court.^^  The  presumption 
is  that  an  appearance  is  general,^-  and,  therefore,  if  one  wishes  to  appear  specially, 
he  must  limit  his  appearance  to  a  specific  purpose. ^-^  The  taking  of  any  step  look- 
ing to  the  trial  of  the  cause  on  its  merits,  as  a  plea  that  the  court  has  no  jurisdiction 
of  the  subject-matter,^*  requesting  an  adjournment,^"  moving  for  a  separate  jury 
trial. ^'°  offering  to  confess  judgment, ^^  executing  a  redelivery  bond  in  a  replevin 
action,^*  applying  for  and  obtaining  a  stay  of  proceedings,^''  pleading  to  the  merits, '^"^ 


48.  UiTler  §  652".  2  V.nU.  Ann.  Co'ips  an-l 
St.,  the  supreme  court  may  upon  affirmance 
of  a  julgment  ren  ler  ju  ignient  ag'ain.M  uoUi 
the  appellant  and  his  sureties  on  the  appeal 
bond.  But  there  is  no  such  provision  relat- 
ing to  the  lower  court.  David  v.  Tacoma  R. 
&   Power  Co.    [Wash.]    81  P.   68S. 

47.     David     V.     Tacoma     R.     &    Power    Co. 
[Wash,]    81    P.    688. 
4S.      Pee   5  C.  L.   247. 

49.  Unler  Hurd's  Rev.  St.  1S97,  c.  33,  §  23, 
in  connection  ■^•itli  the  Appellate  Court  Act, 
§  10,  the  appellate  court  may  assess  dam- 
ages against  a  party  wlio  has  prosecuted 
an  appeal  or  writ  of  error  merely  for  delay, 
and  the  supreme  court  will  not  review  tlie 
exercise  of  the  appellate  court's  discretion- 
ary power  in  assessing'  such  damages,  in  the 
absence  of  any  showing  that  sucli  power  has 
been  abused.  McCartliy  v.  Alphon  Custodis 
Chimney  Const.  Co.,  219  111.  616,  76  N.  E.  850. 
Ten  per  cent  of  amount  of  judgment 
awarded  appellee  for  vexatious  delay.  Chi- 
cago &  A.  R.  Co.  v.  Moore.  117  111.  App.  147. 
Damages  for  an  appeal  taken  for  delay  only 
will  not  be  imposed  w^liere  court  cannot 
reach  a  unanimous  concurrence  either  way. 
Prince  v.  Kennedy  [Cal.  App.]  85  P.  859. 
The  $25  penalty  provided  for  by  Act  May  19, 
1897  (P.  L.  67),  for  payment  of  costs  to  ap- 
pellee, imposed  wliere  tliere  was  no  assign- 
ment of  errors  or  paper  book  and  appel- 
lant's motion  to  remit  his  appeal  to  the  su- 
perior court  was  not  made  until  8  montlis 
after  taking  the  appeal.  McFadden  v.  Mc- 
Fadden  [Pa.]  61  A.  75.  The  fact  that  a 
party  appeals  from  an  order  refusing  to  va- 
cate a  judgment  on  the  ground  that  appel- 
lant through  some  "oversight"  neglected  to 
attend  the  trial  does  not  justify  the  allow- 
ance of  damages.  Opperman  v.  Conway,  117 
111.  App.  524.  Appellate  court  will  award 
damages  to  appellee  under  Comp.  L.  1897, 
§  3142,  where  appeal  is  trivial  and  taken  for 
purpose  of  delay  only.  Jones,  Downs  &  Co. 
V.  Chandler  [N.  M.]  85  P.  392.  Where  an  ap- 
peal is  nonprossed  and  it  appears  that  no 
paper  books  were  served  or  filed  and  no  no- 
ti'f.e    or"    abandonment    given,    a   penalty    will 


be  imposed  though  some  irrelevant  excuses 
were  set  up  in  the  answer.  Dietricli  v. 
Loughran,  29  Pa..  Super.  Ct.  320.  Penalty 
allowed  where  tlie  uncontradicted  evidence 
is  that  defendant  took  an  appeal  without- 
assigning  any  definite  error,  served  no  pa- 
per book,  and  gave  no  notice  of  abandon- 
ment though  a  long  period  elapsed  between 
the  taking  of  the  appeal  and  the  entering  of 
the  non-pros.  Twibill's  Estate,  29  Pa.  Super. 
Ct.   319. 

50.  See  5  C.  L,.  248. 

51.  A  physical  appearance  is  not  essen- 
tial. Thornhill  v.  Hargreaves  [Neb.]  107  N. 
W.  847. 

.'52.     Everett  v.  Wilson  [Colo.]  S3  P.  211. 

53.  An  appearance  "de  bene  esse,"  being 
unknown  in  equity  procedure,  constitutes  a 
general  appearance.  Taylor  v.  McCafferty, 
27  Pa.  Super.  Ct.  122.  But  where  defendant 
did  not  intend  to  appear  generally  and 
plaintiff  so  understood,  a  notice  of  appear- 
ance will  be  construed  a  special  appearance 
in  case  of  doubt.  Moore  v.  Blake,  98  N.  Y. 
S.  233. 

54.  Notwithstanding  it  is  coupled  with  a 
plea  to  the  court's  jurisdiction  of  the  per- 
son. Mahr  v.  Union  Pac.  R.  Co.,  140  F.  921. 
An  averment  that  the  subject-matter  "was 
not  and  never  has  been  and  is  not  now 
within  the  state"  is  equivalent  to  a  plea 
that,  the  court  has  no  jurisdiction  of  tlie 
subject-matter.     Id. 

'jS.  McGeehan  v.  Bedford  [Wis.]  107  N. 
W.    296. 

.56.  Martin  v.  Chicago  &  M.  Elec.  R.  Co.. 
220  111.    97,  77   N.  E.   86. 

57.  Maryland  Casualty  Co.  v.  Bank  of 
Murdock   [Neb.]    107   N.  W^   562. 

58.  Fowler  v.    Fowler    [Ckl.]    82   P.   923. 

59.  East  Coast  Lumber  Co.  v.  Ellis- 
Young  Co.    [Fla.]   39   So.   197. 

CO.  Roby  V.  South  Park  Com'rs,  215  111. 
200,  74  N.  E.  125.  Demurring  to  complaint 
before  a  judge  in  chambers.  Shafor  v.  Fry. 
164  Ind.  315,  73  N.  E.  698.  Filing  afl^davit 
of  defense.  Southern  Bldg.  &  Loan  Ass'n  v. 
Pennsylvania  Fire  Ins.  Co.,  23  Pa.  Super. 
Ct.    88.     Answering    an    application    for    ali- 
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moving  to  set  aside  a  default  judgment  ^^  or  for  a  new  trial,®^  constitutes  a  general 
appearance.  An  appearance  to  set  aside  an  entire  proceeding  for  lack  of  personal 
jurisdiction,  a  part  of  which  is  valid  without,  constitutes  a  general  appearance.''" 

The  power  conferred  upon  the  circuit  courts  to  prescribe  rules  of  practice  and 
procedure  authorizes  them  to  adopt  a  rule  requiring  one  appearing  specially  to  so 
state  and  to  stipulate  that  if  his  special  plea  be  denied,  he  will  appear  generally, 
and  providing  that  all  other  appearances  shall  be  deemed  general."* 

The  filing  of  a  pajDor  expressly  waiving  service  of  process,  confessing  the  del)t 
and  authorizing  the  entry  of  judgment  thereon,  is  a  "personal  appearance"  within 
a  statute  relating  to  confessing  of  judgment."^ 

Ap'peal.'^^ — By  appealing,  defendant  makes  an  appearance  and  confers  jurisdic- 
tion of  his  person  upon  the  appellate  court,*'"  and  it  may  make  any  order  appropriate 
on  appeal."^  Where  the  appellate  court  has  acquired  jurisdiction  it  may  remand 
the  case  to  the  trial  court  and  thus  confer  jurisdiction  upon  it.''° 

Special  appearance.''^ — The  right  to  appear  specially  is  not  an  inherent  one  but 
a  privilege  allowed  by  practice  ^^  and  when  one  appears  to  deny  jurisdiction  of  his 
person  he  must  confine  himself  to  that  particular  branch  of  jurisdiction  ''^  or  his 
appearance  becomes  general.''^  The  filing  of  a  petition  for  removal  from  a  state 
court  to  a  Federal  court  is  a  special  appearance,  and  hence  does  not  prevent  defend- 
ant from  moving  for  a  dismissal  for  want  of  jurisdiction  of  his  person  in  the  latter 
court.'^* 

A  party  appearing  specially  to  object  to  the  jurisdiction  of  the  court  because 
of  irregularities  in  the  service  of  process  must  point  out  such  irregularities.^^  A 
special  appearance  to  object  to  the  court's  jurisdiction  of  defendant's  person  is  no 
"appearance"  within  a  statute  allowing  an  appeal  from  a  default  judgment  where 
there  has  been  no  appearance."" 


mony.  Hamilton  v.  Hamilton  [Iowa]  106  N. 
"W.  55.  Entering-  plea  of  nonassumpsit. 
Daley  v.  Iselin,  212  Pa.  279,  61  A.  919. 

61.  Meyer  v.  Ruby-Trust  Min.  &  Mill.  Co., 
192  Mo.  162,  90  S.  W.  821. 

62.  Tootle-Weakley  Millinery  Co.  v.  Bil- 
lingsley   [Neb.]    105  N.  "W.   85. 

63.  As  where  defendant  appears  to  set 
aside  a  decree  granting-  a  limited  divorce 
and  alimony,  based  upon  notice  served  in 
another  state,  the  divorce  being  expressly 
authorized  by  statute.  McGuinness  v.  Mc- 
Guinness   [N.  J.  Eq.]   62  A.  937. 

64.  Rule  22  of  the  circuit  court  of  the 
Ninth  circuit  is  authorized  by  Rev.  St.  §  918 
(U.  S.  Comp.  St.  1901,  p.  685).  Mahr  v. 
Union  Pac.  R.  Co.,  140  F.  921. 

65.  Code  Civ.  Proc.  §  433.  Thornhill  v. 
Hargreaves   [Neb.]    107  N.  W.   847. 

66.  See  5  C.  L.  248. 

67.  Specially  where  the  appellate  court 
tries  the  case  de  novo.  Fowler  v.  Fowler 
[Okl.]  82  P.  923.  Although  the  amount  was 
not  within  the  jurisdiction  of  the  trial  court 
if  within  the  jurisdiction  of  the  appellate 
court  and  the  trial  is  de  novo.  Thayer  v. 
Gibbs  [Mich.]  12  Det.  Leg.  N.  93,  103  N.  W. 
526. 

68.  Allowance  of  attorney's  fees  on  ap- 
peal by  a  nonresident  from  an  order  grant- 
ing tem.Dorary  alimony.  Gardiner  v.  Gardi- 
ner [Colo.]   83  P.  646. 

C9.  Rumeli  v.  Tampa  [Fla.]  37  So.  563. 
An  appearance  in  the  appellate  court  for  the 
purpose     of     raising     the     question     of     the 


court's  jurisdiction  of  the  person  of  the  ap- 
pellee is  not  such  an  appearance  as  to  waive 
nonservice  of  notice  of  appeal.  Roll  v.  Cum- 
mings  [Mo.  App.]  93  S.  W.  864.  Not  neces- 
sary that  appearance  be  evidenced  by  writ- 
ing. Personal  appearance  sufficient.  Long 
V.  Frank,  117  111.  App.  207. 

70.  See   5  C.  L.   248. 

71.  Mahr  v.  Union  Pac.  R.  Co.,  140  P.   921. 
73.     Mahr  v.  Union  Pac.  R.  Co.,  140  F.  921. 

Where  one  appears  conditionally  his  motion 
must  be  directed  only  to  some  defect  in  the 
bill  or  irregularity  of  service.  Taylor  v. 
McCafferty,  27  Pa.  Super.  Ct.  122. 

73.  Plea  to  the  merits  filed  simultaneously 
with  one  to  the  jurisdiction  of  defendants 
person  waives  the  latter  plea.  Irrespective 
of  the  order  in  which  they  are  numbered. 
Putnam  Lumber  Co.  v.  Ellis-Young  Co.  [Fla.] 
39  So.  193.  Rule  not  changed  by  Rev.  St. 
1892,  §§  1062,  1063,  and  common-law  rule  60, 
permitting  defendant  to  plead  all  the  de- 
fenses he  has,  and  allowing  contradictory 
pleas.  Id.  Coupled  with  motion  to  dismiss. 
Everett  v.  Wilson  [Colo.]  83  P.  211.  Joined 
plea  to  the  merits.  Taylor  v.  McCafferty,  27 
Pa.  Super.  Ct.  122;  Thomasson  v.  Mercantile 
Town  Mut.  Ins.  Co.,  114  Mo.  App.  109,  89  S. 
W.  564. 

74.  International  Text-Book  Co.  v.  Heartt 
[C.  C.  A.]    136  F.  129. 

75.  Smith  V.  Delane  [Neb.]  104  N.  W.  1054. 

76.  Municipal  Court  Act,  Laws  1902,  p. 
1578,  c.  580.  §  311.  Dixon  v.  Carrucci,  97  N. 
Y.  S.  380. 
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§  2.  Who  may  malce  or  enter.'' — An  appearance  may  be  made  by  an  author- 
ized attorney,'®  and  authorit}^  to  appear  will  be  presumed  unless  the  contrary  is 
slio^\Ti.'^  iVn  unauthorized  appearance  of  a  county  attorney  does  not  make  the 
county  a  party  to  the  proceedings.®"  A  general  appearance  by  attorneys  though  un- 
authorized when  entered  may  be  ratified.®^  A  general  appearance  may  also  be  en- 
tered by  one  appearing  as  counsel  though  not  admitted  to  practice.-- 

§  3.  Effeci.^^ — A  general  appearance  waives  all  irregularities  in  the  proceed- 
ings to  acquire  jurisdiction  of  defendant's  person,  as  want  of  service  of  process,^* 
irregularities  in  the  manner  of  service,®^  and  defects  in  the  process  itself,®^  and  con- 
fers jurisdiction  of  his  person  upon  the  court.^^  But  a  general  appearance,  entered 
after  a  special  appearance  objecting  to  the  jurisdiction  of  the  party  has  been  over- 
ruled, does  not  waive  the  question  of  jurisdiction  ®®  where  the  ruling  has  been  prop- 
erly preserved.®^  Appearance  cannot  give  jurisdiction  of  subject-matter  where  the 
court  has  no  power  to  try  that  class  of  cases,^°  but  where  the  action  is  brought  in 
the  wrong  district,  a  general  appearance  without  objection  perfects  the  court's  juris- 
diction.®^ 

A  general  appearance  to  a  contest  of  the  merits  waives  error  in  denying  a  mo- 
tion to  quash  summons  for  non-service,®^  cures  a  pleading  which  fails  to  name  de-i 
fendant  as  a  party,®^  waives  the  objection  that  no  leave  of  court  to  file  the  informa- 
tion was  secured,®*  dispenses  with  proof  of  notice  of  levy  in  attachment  proceed- 
ings,®^ and  with  proof  that  defendant  was  a  resident  of  the  county  in  a  summary  pro- 
ceeding in  the  city  court  for  misfeasance  as  an  attorney.®® 

A  general  appearance  after  judgment  gives  jurisdiction  which  relates  back  to 
the  prior  proceedings.®^ 


77.  Pee  5  C.  L>.   249. 

78.  Though  the  party  Is  a  minor.  Sears 
V.   Duling,   77  Vt.   496.   61  A.   518. 

79.  Mahr  v.  Union  Pac.  R.   Co.,  140  F.   921. 

80.  Immaterial  that  the  individual  mem- 
bers of  the  board  of  supervisors  understood 
that  he  was  to  appear  for  the  county. 
Yokey  V.  Woodbury  Co.  [Iowa]  106  N.  W. 
950. 

81.  Where  defendant  knew  of  the  entry 
and  acquiesced  therein  for  four  months  he 
ratified  such  appearance  and  it  cannot  be 
withdrawn.  Raymondville  Paper  Co.  v.  St. 
Gabriel  Lumber  Co.,   140  F.   965. 

82.  Where  defendant's  counsel  authorized 
a  person  not  admitted  to  practice  to  enter  a 
special  appearance,  a  general  appearance 
entered  by  him  will  bind  the  defendant. 
Kerr  v.  Walter,  104  App.  Div.  45,  93  N.  Y.  S. 
311. 

83.  See  5  C.  L.  249. 

84.  Mahr  v.  Union  Pea.  R.  Co.,  140  F.   921. 

85.  Summary  proceedings.  Peabody  v. 
Long  Acre  Square  Bldg.  Co.,  98  N.  Y.  S.  242; 
Hearn  v.  Ayres  [Ark.]  92  S.  W.  768.  Irreg- 
ularity in  obtaining  an  order  of  publication 
against  a  nonresident.  Landram  v.  Jordan, 
25  App.  D.  C.  291.  Questions  as  to  suffi- 
ciency of  notice  by  publication  in  condem- 
nation proceedings.  Orange  County  v.  Ells- 
worth, 98  App.   Div.   275,   90  N.  Y.  S.  576. 

86.  Omission  of  year  in  which  it  •was  re- 
turnable. Wilkinson  v.  New  York  City  R. 
Co.,  99  N.  Y.  S.  380. 

87.  Shorter  University  v.  Franklin  Bros. 
Co.  [Ark.]  88  S.  "W.  974;  Jenkins  v.  Southern 
R.  Co.  [S.  C]  53  S.  E.  481;  Greenwood  Loan 
&  Guarantee  Ass'n  v.  Williams,  71  S.  C.  421, 
51  S.  E.  272;  Camplin  v.  Jackson  [Colo.]  S3 
P.    1017;    Ennis    Brown    Co.    v.    Hurst     [Cal.  | 


App.]  82  P.  1056;  Rickert  v.  Pollack,  48 
Misc.  348,  95  N.  Y.  S.  578;  Dominion  Co.  v. 
Atwood,  114  III.  App.  447;  See  v.  Heppen- 
heimer  [N.  J.  Eq.]  61  A.  843.  A  foreign  cor- 
poration by  voluntarily  appearing  gives  ju- 
risdiction to  the  court.  Pruyn  v.  McCrearv, 
105  App.  Div.  302,  93  N.  Y.  S.  995;  McGeehan 
V.  Bedford  [Wis.]  107  N.  W.  296;  Douglas  v. 
Indianapolis  &  N.  W.  Traction  Co.  [Ind. 
App.]  76  N.  E.  892.  Voluntarily  appearance 
in  contempt  proceedings.  O'Neil  v.  People, 
113  111.  App.  195. 

88.  Stephens  v.  Molloy,  99  N.  Y.  S.  385. 
Defective  service.  Medical  College  of  Geor- 
gia V.  Rushing  [Ga.]  52  S.  E.  333;  York 
County  Sav.  Bank  v.  Abbot,  139  F.  988. 

89.  Waived  because  not  preserved.  Gaff- 
ner  v.  Johnson,  39  Wash.  437,  81  P.  859. 

90.  State  Bank  v.  Thiveatt,  111  111.  App. 
599. 

91.  Actions  to  be  brought  before  a  jus- 
tice of  peace  in  tlie  townsliip  where  defend- 
ant resides.  Thompson  v.  "Wood  [Ind.  T.]  91 
S.  W.  36.  Right  of  defendant  in  Federal 
courts  to  be  tried  in  the  district  where  he 
resides.  Iowa  Lillooet  Gold  Min.  Co.  v. 
Bliss,   144  F.   446. 

93.  Eddleman  v.  Union  County  Traction 
&  Power  Co.,  217  111.   409,   75  N.  E.  510. 

03.  First  Baptist  Church  of  Sharon  v. 
Harper  [Mass.]   77  N.  E.   778. 

94.  Proceeding  in  the  nature  of  quo  war- 
ranto. Attorney  General  v.  A.  Booth  &  Co, 
[Mich.]    12  Det.   Leg.  N.  991,   106   N.   W.   868. 

».■;.  Pacific  Selling  Co.  v.  Collins  [Ala.]  39 
So.  579. 

96.  Failure  to  turn  over  money  collected. 
McDonald  v.   State    [Ala.]   39  So.  257. 

97.  Tootle-VTeakley  Millinery  Co.  v.  Bil- 
lingsley   [Xeb.]   105  N.  W.  85. 
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APPEENTICES.     AEBITEATION"  Al!^D  AWAED  §  1.     7  Cur.  Law. 


By  statute  in  some  states  a  special  appearance  to  object  to  tlie  sufficiency  of  the 
process  or  service  confers  jurisdiction  of  tlie  person,  but  may  entitle  him  to  a  con- 
tinuance.^^ 

Withdratval.^^ — A  general  appearance  once  entered  cannot  be  withdrawn  with- 
out notice  to  opposing  parties. ^°'* 

Appkllate  Courts  and  Jurisdiction;   Application  of  Payments;   Appointment;   Ap- 
portionment Laws,  see  latest  topical  index. 

APPRENTICES.! 

The  statutes  of  Kentucky  make  it  the  duty  of  the  county  court  to  inquire  after 
and  put  in  apprenticeship  such  poor  orphans  and  other  children  within  its  knowledge 
whose  relatives  or  parents  the  court  judges  will  not  bring  them  up  in  moral  courses, - 
and  provide  that  an}^  minor  orphan  may  be  bound  as  an  apprentice  by  its  guardian, 
or,  if  it  has  none,  by  its  mother,  with  the  consent  entered  of  record  in  the  county 
where  it  resides.^  Before  an  order  can  be  made  binding  out  any  such  child,  the 
pei-son  with  whom  it  resides  must  be  summoned  to  shoAV  cause  to  the  contrary.*  The 
remedies  provided  for  the  master  in  case  his  apprentice  is  enticed  or  taken  away  or 
runs  away  are  exclusive.^ 

ARBITRATION   AND   AWARD. 


1.     The   Remedy  In   General    (2u4). 

§  2.  The  Subjois.sion  and  Arg-eeiuents  to 
Submit    (2.'94). 

§  3.      The   Arbitrators  and  Umpire    (255). 

§  4.  Hearing-  and  Procedure  Before  Ar- 
bitrators (255). 


§  5.  The  Award;  Requisites,  Validity  and 
Ell"ect  (255).  Enforcement  of  Award  (256). 
Review  of  Award    (256). 

8   6.      International   Disputes    (2"6). 

§  7.  Statutory  Arbitration  Bet-ween  Em- 
ployers and  Employes  (256). 


§  1.     The  remedy  in  general.^ 

§  2.  The  submission  and  agreements  to  submit.'' — Contracts  to  submit  ques- 
tions in  dispute  to  the  determination  of  persons  or  tribunals  other  than  the  courts 
are  binding.^  It  is  not  essential  to  a  submission  that  there  exist  a  valid  cause  of 
action  between  the  parties,®  nor  is  it  necessary  that  questions  of  law  be  submitted 
at  all.^"  The  fact  that  the  submission  provides  that  the  decision  shall  be  based 
upon  competent  evidence  and  be  according  to  law  and  equity  does  not  make  the  sub- 
mission special. ^^  By  statute  in  some  states  an  agreement  to  arbitrate  is  void  if  it 
denies  the  unsuccessful  party  the  right  of  review  in  the  courts.^-  An  unexecuted 
agreement  to  submit  will  not  be  recognized  or  enforced, ^^  and  any  party  thereto  may 
withdraw  and  revoke  the  submission  any  time  before  the  award,^*  but  not  after 


08.  Code,  §  3541.  Hamilton  v.  Hamilton 
llowa]    106  N.  W.  5. 

09.  See  3  C.  L.  303. 

100.  Daley  v.  Iselin,  212  Pa.  279,  61  A. 
919. 

1.  See  5  C.  L.  250. 

2.  Ky.  St.  1903,  §  2591.  Brock  v.  Whit- 
taker   [Ky.]    93  S.   W.   623. 

3.  Ky.  St.  1903,  §  2593.  Brock  v.  Whit- 
taker  [Ky.]  93  S.  W.  623.  Order  binding  out 
apprentice  to  mother  held  void  because  rec- 
ord failed  to  sliow  facts  necessary  to  give 
court  jurisdiction  to  make  it.      Id. 

4.  Ky.  St.  1903,  §  2592.  Brock  v.  '^''hit- 
taker   [Ky.]   93  S.  W.   623. 

5.  Circuit  court  has  no  jurisdiction  of  pe- 
tition for  mandatory  injunction  directing- 
one  who  has  unlawful  custody  of  apprentice 
to  surrender  him  to  master.  Brock  v.  Whit- 
taker   [Ky.]   93  S.  "W.   623. 

tJ,     See  3  C.  L.  303. 


7.  See  5  C.  L.  250. 

8.  Pacaud  v.  Waite,  218  111.  138,  75  N.  E. 
779. 

9.  Any  difference  of  opinion  as  to  lia- 
bility or  amount  of  damages  is  sufficient. 
Houston  Saengerbund  v.  Dunn  [Tex.  Civ 
App.]    92  S.  W.   429. 

10.  An  instruction  in  an  action  on  an 
award  to  And  for  the  plaintiff  only  in  the 
event  that  the  jury  found  that  both  ques- 
tions of  law  and  of  fact  were  submitted  is 
erroneous.  Houston  Saengerbund  v.  Dunn 
[Tex.   Civ.   App.]   92   S.  W.   429. 

11.  White  Star  Min.  Co.  v.  Hultberg  [111.] 
77  N.  E.   327. 

12.  Rev.  St.  1S87,  §  3229.  Huber  v.  St. 
Joseph's  Hospital    [Idaho]    83   P.   768. 

13.  Havens  v.  Robertson  [Neb.]  106  N. 
W.   335. 

14.  In  an  action  on  an  award  where  there 
is   evidence   tending  to    show   that   defendant 
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without  the  consent  of  the  other  pcarties  thereto. ^^     Where  a  submission  has  been 
revoked  by  nonaction  of  the  arbitrators,  the  court  ma}^  strike  it  from  the  record.^" 

V,lio  may  mal-e}'' — One  may  agree  to  the  submission  of  matters  in  dispute  to 
arbitration  through  an  agent.^**  Where  a  corporation  through  its  president  executed 
articles  of  submission,  the  corporation  is  bound  thereby  though  the  submission  was 
not  authorized  by  the  directors.^" 

'    Effect.-^ — An  agreement  to  submit  a  matter  involved  in  a  pending  suit  to  ar- 
bitration constitutes  a  ground  for  dismissal  of  the  suit.-^ 

§  3.  The  arbitrators  and  'innpire.^- — In  some  states  an  oath  is  required  of  all 
arbitrators.-^  Arbitrators  are  not  parties  to  a  contract  of  submission  and  henco 
cannot  sue  iipon  it.^*  Where  both  parties  to  an  arbitration  request  the  services 
of  the  arbitrators,  they  are  jointly  and  severally  liable  for  their  compensation,-^  but 
where  one  of  the  parties  has  paid  his  share  of  the  costs  of  arbitration,  it  may  be  a 
full  and  effectual  discharge  under  the  statute  of  his  obligation.-*^ 

§  4.  Hearing  and  procedure  before  arbitrators.-'^ — The  arbitrators  must  act 
within  the  specified  time  and  failure  so  to  do  revokes  the  submission.-^  The  terms 
of  the  submission  must  be  followed, '^^  but  the  rules  relative  to  the  admissibility  of 
evidence  are  not  enforced  with  the  same  strictness  as  in  proceedings  before  a  court."" 

§  5.  The  award;  requisites,  validity  and  ejfect.^^ — An  award  not  filed  within 
the  time  specified  in  the  agreement  is  void.^^  An  award  in  a  common-law  submis- 
sion is  not  vitiated  by  the  fact  that  the  proceedings  are  not  in  writing  and  that 
neither  the  arbitrator  nor  witnesses  were  sworn,"  nor  by  mistakes  of  law.-^'* 

The  scope  and  effect  of  an  arbitration  must  be  deter iTiined  from  the  terms  and 
"provisions  of  the  submission  and  aAvard."^  A  claim  which  might  have  been  pre- 
sented to  the  arbitrators  while  considering  the  controversy,  but  not  presented,  will 
be  deemed  abandoned. ^^     An  award  is  conclusive  in  the  absence  of  fraud  or  gross 


withdrew  before  the  award  was  made,  an 
instruction  basing  the  right  to  recover 
solely  on  the  submission  and  award  is  er- 
roneous. Houston  Saeng-erbunJ  v.  Dunn 
[Tex.  Civ.  App.]  92  S.  W.  429.  Until  an 
award  lias  been  made  final  by  publication 
either  party  may  withdraw  the  submission. 
Harrell  v.  Terrell    [Ga.]    54  S.   E.  116. 

15.  Levy  v.  Scottish  Union  &  Nat.  Ins.  Co. 
[Yv^.  Va.]    52   S.  E.   449. 

16.  Johnson  v.  Crawford,  212  Pa.  502,  ol 
A.  1103. 

17.  See   5   C.   L.   251. 

18.  Houston  Saengerbund  v.  Dunn  [Tex. 
Civ.  App.]  92  S.  Vf.  429.  Contractors  are 
not  the  agents  of  the  property  owners  so 
that  an  arbitration  by  them  of  the  amount 
of  work  performed  by  an  employe  is  bind- 
ing upon  the  owner  in  an  action  to  enforce 
a  lien.  B.  &  C.  Comp.  §  5640.  Quackenbush 
v.   Artesian   Land   Co.    [Or.]    83   P.   787. 

19.  Especially  where  the  corporation  par- 
ticipated in  the  proceedings.  White  Star 
Min.  Co.  v.  Hultberg   [111.]    77   N.   E.   327. 

20.  See  3  C.  L.   304. 

21.  Notwithstanding  the  parties  fail  to 
carry  out  the  agreement.  Thompson  v. 
Turner,  114  Mo.   App.   697,   89  S.  W.   89*7. 

22.  See  5  C.  L.  251. 

23.  Code  Civ.  Proc.  §  2369,  applies  to  com- 
mon-law arbitration  as  w^ell  as  to  statutory 
arbitration.  Kinkle  v.  Zimmerman  [N.  Y.] 
76   N.   E.   1080. 

24,25.  Harris  v.  Brand,  7  Ohio  C.  C.  (N. 
S.)    105. 


26.  Pv-ev.  St.  |§  3162,  31 R6.  Harris  v. 
Brand,   7  Ohio  C.  C.   (N.  S.)    105. 

27.  See  5  C.  L.   251. 

38.  Johnson  v.  Cravv'ford,  212  Pa.  502,  61 
A.    1103. 

29.  An  award  is  invalid  where  only  two 
of  the  three  arbitrators  took  part  in  the  in- 
vestigation while  the  agreement  contem- 
plated the  concurrent  action  of  all.  Harvin 
V.  Denton   [Miss.]    39  So.   456. 

30.  Error  to  refuse  to  admit  a  deposition 
on  the  ground  that  it  ■was  mailed  to  one  of 
the  parties  instead  of  to  the  arbitrators, 
especially  where  it  appears  that  it  was  not 
opened  by  such  party.  Roberts  Bros.  v.  Con- 
sumers' Can  Co.    [Md.]   62  A.   585. 

31.  See   5  C.  L.   251. 

32.  Immaterial  that  it  was  not  necessary 
to  stipulate  time.  Abrams  v.  Brennan  [Cal. 
App.]   84  P.   363. 

33.  Especially  Vi^here  waived  by  the  par- 
ties. Hurst  V.  Funston  [Tex.  Civ.  App.]  91 
S.  W.   319. 

34.  As  to  the  legal  effect  of  a  contract. 
Phaneuf  v.  Corey   [Mass.]   76  N.  E.  718. 

35.  A  submission  and  award  as  to  one's 
right  to  "make  and  construct"  a  certain 
levee  is  no  determination  of  the  right  to  re- 
build.     Pinkstaff  v.   Steffy,   216   111.   406,   75   N. 

E.  163. 

36.  Roberts,  Johnson  &  Rand  Shoe  Co.  v. 
Westinghouse  Elec.  &  Mfg.  Co.   [C.  C.  A.]   143 

F.  218. 
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mistake,""  and  prevents  either  party  from  maintaining  an  action  at  law  for  the  same 
cause.^*     But  it  is  binding  only  on  the  parties  thereto."^      ' 

Proof  of  award^^  ^ 

Enforcement  of  aivard.*^ — A  judgment  will  be  issued  on  an  award  only  when 
all  the  provisions  of  the  statute  authorizing  it  have  been  strictly  complied  with/- 
and  irregularities  cannot  be  Avaived  by  the  parties  so  as  to  authorize  judgment 
thereon.'^^  In  those  states  where  the  statutory  does  not  supersede  the  common-law 
arbitration,  an  arbitration  failing  as  the  former  may  be  enforced  as  a  common-law 
arbitration  if  sufficient.** 

Review  of  award.^^ — An  award  may  be  set  aside  in  a  suit  brought  for  that  pur- 
pose for  misconduct  of  the  arbitrators,*'^  but  where  the  parties  have  had  a  fair  hear- 
ing, the  award  will  be  expounded  favorably  and  every  reasonable  intendment  made 
to  support  it.*^  As  a  general  rule  an  award  in  conformity  with  the  submission 
will  not  be  disturbed  for  errors  of  law  or  fact,*^  but  where  the  facts  appear  upon  the 
face  of  the  award  and  it  further  appears  that  the  arbitrators  based  their  decision 
upon  certain  facts  or  rules  of  law  misapprehended,  a  court  of  equity  will  set  aside 
or  correct  it.*^  But  in  determining  whether  there  was  such  a  misapprehension  of 
law  or  fact,  the  court  is  confined  to  the  award  itself.^"  An  award  will  be  set  aside 
for  fraud,  and  the  question  whether  fraud  exists  is  for  the  jury.'^^ 

Irregularities  may  be  waived  by  proceeding,  but  whether  such  is  the  effect  de- 
pends upon  the  intention  of  the  party  as  evidenced  by  his  acts.^^  An  acceptance  of 
benefits  under  an  award  estops  a  party  from  questioning  its  validity.^^  Where  a 
submission  agreement  is  so  defective  as  not  to  amount  to  a  statutory  arbitration,  the 
court  has  no  power  to  vacate  the  award.^* 

Devisees  or  legatees  may  except  to  an  award  of  arbitration  in  an  action  against 
the  administrator  to  charge  the  estate  with  a  claim  though  not  nominally  parties 
thereto,'^  and  the  superior  court  has  jurisdiction  to  determine  such  exceptions.^^ 

§  6.     Iniernational  disputes.^'' 

§  7.     Statutory  arhitration  hetiveen  employers  and  employ es.^^ 


37.  SpeciaUy  where  the  parties  fail  to  ex- 
ercise the  reserved  right  of  appeal  to  an- 
other set  of  arbitrators.  Roberts,  Johnson 
&  Rand  Shoe  Co.  v.  VA^'esting-house  Elec.  & 
Mfg-.  Co.  [C.  C.  A.]  143  F.  21S.  The  deter- 
mination of  a  committee  appointed  by  the 
president  of  the  board  of  trade  pursuant  to 
the  by-laws,  is  binding  in  the  absence  of 
fraud.  Pacaud  v.  Waite,  218  111.  138,  75  N. 
E.  779. 

38.  March  v.  Lukins  [Pa.]   63  A.  427. 

39.  EvUlence  held  sufficient  to  prima  fa- 
cie show  that  defendant  was  a  party  thereto 
so  as  to  render  it  error  not  to  admit  it  in 
evidence.  Levy  v.  Scottish  Union  &  Nat. 
Ins.  Co.  [W.  Va.]  52  S.  E.  449.  "Where  an 
award  has  been  received  in  evidence,  the 
other  party  may  introduce  evidence  that  he 
was  not  a  party  thereto.     Id. 

40.  See  5  C.  L..  252. 

41.  See  3  C.  L.   305. 

43.  Failure  to  secure  an  order  of  court 
submitting  the  matter  to  arbitration  is  fatal. 
Duffy  v.  Odell,  117  111.  App.   336. 

43.  Duffy  V.   Odell,   117  111.  App.   336. 

44.  Hurst  V.  Funston  [Tex.  Civ.  App.]  91 
S.  W.   319. 

45.  See  5  C.  L.  252. 


46.  Cohn  V.  Wemme   [Or.]    81  P.   981. 

47.  Roberts  Bros.  v.  Consumers'  Can  Co, 
[Md.]   62  A.  585. 

48.  White  Star  Min.  Co.  v.  Hultberg  [111.] 
77  N.  E.  327.  As  a  rule  the  courts  will  not 
review  the  merits  or  the  findings  of  law  or 
fact.  Roberts  Bros.  v.  Consumers'  Can  Co. 
[Md.]    62  A.   585. 

49.  White  Star  Min.  Co.  v.  Hultberg  [111.] 
77  N.  E.  327. 

no.  Cannot  consider  an  opinion  or  state- 
ment of  one  of  the  arbitrators.  White  Star 
Min.   Co.  V.  Hultberg   [111.]    77  N.  E.  327. 

51.  Pepper  v.  Pepper   [Del.]   62  A.  232. 

52.  Error  in  rejecting  a  deposition  is  not 
waived  where  a  formal  and  timely  objection 
was  made.  Roberts  Bros.  v.  Consumers'  Can 
Co.    [Md.]   62  A.   585. 

53.  As  w^here  a  landlord  accepts  the  crops 
awarded.  Harrell  v.  Terrell  [Ga.]  54  S.  E. 
116. 

54.  Electric  Steel  Elevator  Co.  v.  John 
Kam  Malting  Co.,  98  N.  Y.  S.  604. 

55.  Not  necessary  to  obtain  leave  to  in- 
tervene.     Pepper  v.    Pepper    [Del.]    62   A.   232. 

56.  Pepper  v.  Pepper  [Del.]    62  A.  232. 
57,58.      See  3  C.  L.   306. 
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Architects,  see  latest  topical  index. 
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fe  1.  Right  of  Argument  and  Order  of 
Same  (257).      Right  to  Open  and  Close   (257). 

§  2.      Openius'  Statement   (25S). 

§  3.  Kind,  Extent,  and  3iode  of  Argrnment 
or  Comment  During  Trial  (2.59).  Statements 
of  Law  and  Reading'  from  Decisions  or  Pa- 
pers Pertinent  to  Other  Cases  (259);  Com- 
ments on  Evidence  and  Scope  of  Argument 
in    Relation    Thereto     (259).     Comments     on 


Witnesses  (261).  Comments  on  Instructions 
and  Special  Interrogatories  (261).  Appeals 
to  Passion,  Prejudice,   and  Sympathy   (261;. 

§  4.  Conduct  and  Demeanor  During  Trial 
(263). 

§   5.      Excuses  for  Impropriety  (263). 

§   6.      Objections   and   Rulings    (26-1). 

§  7.  Action  of  .Court  or  Counsel  Cnrins 
Objections    (2($4). 


Argument  and  conduct  of  counsel  in  criminal  cases  is  treated  elsewhere.^® 

§  1.  Riglit  of  argument  and  order  of  same.^° — The  judge  has  large  discretion 
in  controlling  and  directing  argument  of  counsel/^  which  he  must  exercise  soundly 
in  confining  liiui  to  the  discussion  of  vital  issues/-  but  this  does  not  include  the 
right  to  deprive  a  litigant  of  the  benefit  of  his  counsel's  argument  when  it  is  con- 
fined within  proper  bounds  and  is  addressed  to  the  material  facts  of  the  case.®' 

The  indulgence  of  counsel  in  additional  argument,  after  the  regular  course  of 
trial,  to  discuss  a  matter  improperly  argued  by  opposing  counsel,  lies  in  the  discre- 
tion of  the  court.®*  The  refusal  to  hear  argument  in  support  of  a  motion  for  a  new- 
trial  and  arrest  of  judgment  is  no  ground  for  reversal  when  the  court's  ruling 
thereon  is  undoubtedly  correct.®^ 

Right  to  open  and  close.^^ — As  a  general  rule  the  right  to  open  and  close  re^ 
with  the  party  having  the  burden  of  proof.®''  In  some  states  in  all  cases,  civil  or 
criminal,  when  no  evidence  is  introduced  by  defendant,  the  right  of  reply  and  con- 
clusion belongs  to  him.®^  The  tendering  of  witnesses  by  the  defendant  to  plaintilf 
for  the  mere  purpose  of  taxing  their  fees  as  costs  does  not  amount  to  the  introdue- 
tion  of  evidence  within  this  rule.®'' 

If  a  defendant  desires  to  admit  a  cause  of  action  set  forth  in  a  complaint,  and 
to  secure  the  opening  and  closing  by  setting  up  an  affirmative  defense,  he  must 
make  his  admissions  clear  and  comprehensive,  leaving  nothing  no  matter  how  Id- 
consequential  to  be  proved  by  the  plaintiff  in  order  to  make  a  prima  facie  case.^ 


59.  See  Indictment  and  Prosecution,  5  C. 
L.  1790. 

60.  See  5  C.  L>.  253. 

61.  Puett  V.  Caldwell  &  N.  R.  Co.  [N.  C] 
53  S.  E.  852. 

62.  It  does  not  appear  from  the  record 
whether  the  court  erred  in  refusing  to  let 
counsel  comment  on  a  previous  attempt  to 
sue  defendant  for  alleged  breach  of  promise, 
"^'rynn  v.  Downey   [R.  I.]   63  A.   401. 

63.  Comment  in  an  action  against  carrier 
on  remarks  of  person  in  charge  of  train 
warning  them  of  danger  from  a  drunken 
engineer,  which  remarks  were  part  of  the 
res  gestae.  Puett  v.  Caldwell  &  N.  R.  Co. 
[N.  C]    53  S.  E.   852. 

64.  Gulf,  etc.,  R.  Co.  v.  Matthews  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  949,  89   S.  W.  983. 

65.  John  Hancock  Mut.  Life  Ins.  Co.  v. 
Powell.    116  111.   App.    151. 

66.  See  5  C.  L.   253. 

67.  If  defendant  by  his  answer  raises  no 
issues  upon  which  plaintiff  is  in  the  first 
instance  required  to  present  proof  in  order 
to  succeed,  he  is  entitled  to  open  and  close. 
Cilley  v.  Preferred  Ace.  Ins.  Co.,  109  App. 
Div.  394,  96  N.  T.  S.  282.  The  denial  of  facts 
alleged  in  a  complaint  w^hich  are  unneces- 
sary to   be  proved,   will  not  raise   issues   en- 
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titling  plaintiff  to  open  and  close.  Id.  ia 
a  proceeding  for  the  widening  of  a  highway, 
not  involving  ownership  of  land,  but  ex- 
pressly admitting  it,  defendant  does  not  have 
the  right  to  open  and  close  the  argument 
Code  Civ.  Proc.  §  607.  Mendocino  County  v. 
Peters  [Cal.  App.]  82  P.  1122.  T;\'here  peti- 
tion in  action  for  assault  and  battery  al- 
leges that  defendant  both  shot  and  struck: 
plaintiff,  but  sets  out  but  one  assault  a-nft 
battery,  and  answer  denied  the  striking  bsat 
admitted  and  attempted  to  justify  the  shoot- 
ing, held  that  the  burden  on  the  whole  cas* 
was  on  defendant  so  that  he  was  entitled  I* 
closing  argument.  Torian  v.  Terrell  [Kv.i 
93  S.  W.   10. 

68.  Rule  3.  Brown  v.  Southern  R.  Ct.. 
[N.   C]    52  S.  E.   198. 

69.  Brown  v.  Southern  R.  Co.  [N.  C]  5S 
S.  E.  198. 

70.  Cilley  v.  Preferred  Ace.  Ins.  Co.,  10* 
App.  Div.  394,  96  N.  T.  S.  282.  TVhere  under 
the  pleadings  the  plaintiff  was  required  t,» 
prove  that  death  occurred  as  prescribed  br 
the  policy  sued  on,  the  defendant  was  not 
entitled  to  open  and  close.  Id.  It  was  not 
error  in  an  action  for  libel  to  refuse  the 
opening  and  closing  to  defendant  although 
the   general   issue  was   withdrawn,    as  plain- 
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The  suDstance  rather  than  the  form  of  the  answer  is  controlling.'^  In  most  states 
the  question  is  held  to  be  one  relating  to  procedure  merely  so  that  the  ruling  of  the 
court  in  relation  thereto  will  not  be  interfered  with,  even  if  erroneous,  unless  preju- 
dice is  sliownj^  Some  courts,  however,  hold  the  right  to  be  an  absolute  one,  and 
its  denial  to  be  reversible  error  in  all  cases.^^ 

§  2.     Opening  slatementJ* — In  his  opening  statement,  counsel  should  confine 
himself  to  the  case  made  by  the  declaration,''^  and  to  facts  wliich  he  expects  to  prove 


tiff  still  had  the  right  to  introduce  evidence 
on  the  question  of  damages.  Geringer  v. 
Novak.  117  111.  App.  160.  In  an  action  for 
gross  negligence  and  substantial  damages, 
defendant  admitted  ordinary  negligence  and 
insignificant  damages,  and  therefrom  claimed 
right  to  close  argument,  but  it  was  prop- 
erly denied.  Southern  R.  Co.  v.  Steele  [Ky.] 
90  S.  W.  548.  In  an  action  for  slander  where 
defendant  denies  malice  and  a  part  of  the 
alleged  slanderous  words,  and  pleads  priv- 
ileged communication,  plaintiff  still  has 
opening  and  closing  argument.  Shipp  v. 
Patton  [Ky.]  93  S.  W.  1033.  The  defendant 
in  an  action  for  assault  and  battery  by  de- 
nying the  allegations  in  the  complaint  and 
setting  up  a  state  of  facts  which  would  re- 
duce the  encounter  to  mere  amusement  does 
not  obtain  the  right  to  close  the  argument. 
Hess  V.  Hymson   [Ky.]  93  S.  W.  9. 

WOTE,      Admis.sions    lio-»v    and    T»-hen    made: 
Aside   from   statutory  provisions,   the   weight 
of  authority  is  that  the  burden  of  proof  and 
consequent  right  to  open  and   close   must   be 
determined   from    the  pleadings    only,    at   the 
beginning  of  the  trial.     Dorough  v.  Johnson, 
108   Ga.    812,    34   S.    E.   168;   Goodrich   v.    Frie- 
dersdorff,   27    Ind.    308;   Woodruff  v.    Hensley, 
26    Ind.    App.    592,    60    N.    E.    312;    Kentucky 
Wagon    Mfg.    Co.    v.    Louisville,    97    Ky.    348, 
31    S.    W.    130;    Lake    Ontario    Nat.    Bank    v. 
Judson,    122    N.    Y.    278,    25    N.    E.    367.      With 
the   exception    of  Goldsberry   v.    Stuteville,    3 
Bibb.     [Ky.]     345,     it     is    believed    the    cases 
quite    unanimously    hold    that    defenses,    not 
made  in  good  faith  and  unsupported  by  any 
show    of    evidence,    but    made    solely    to    pro- 
cure the  riglit  to  open  and  close  will  not  be 
accorded  that  privilege.       Wheatley  v.  Phelps, 
3  Dana  [Ky.]   303;  Van  Zant  v.  Jones,  3  Dana 
464;   Sodousky  v.  M'Gee.   4  J.  J.  Marsh.    [Ky.] 
267;    Perkins    v.    Guy,    55    Miss.    153,    30    Am. 
Rep.  510;  Coleman  v.  Hagerman,  5  N.  Y.  City 
Hall   Rec.   63,    in   which  the  right   was   taken 
from    defendant    after    having    been    granted 
where    evidence    showed    it    was    unjust.     So 
an  amendment  of  his   pleading  by  defendant 
solely   to  procure  right  of  closing  should   be 
defeated  by  trial  court  if  discovered  in  time 
Hartman    v.    Keystone    Ins.    Co.,    21    Pa.    466 
In     some     jurisdictions     admission     may     be 
made  on  the  record.     St.  Louis  &  S.  F.  R.  Co 
V.     Thomason,    59    Ark.     140,     26    S.    W.     598; 
Smith  V.  Wellborn.  75  Ga.  799;  Ayers  v.  Lan- 
caster,   64    Tex.    305     (under    Rule    of    Court 
13);    Munn    v.    Martin    [Tex.    App.]    15    S.    W 
195.      And    the    general    issvie    may    be    witli- 
drawn   or   waived.     Lake  Ontanio   Nat.   Bank 
V.   Judson,   122   N.   Y.   278,   25   N.    E.    367;   Har- 
vey    V.     Ellithorpe,     26     111.     418;     Bemis     v. 
Horner,    165    111.    347,    46    N.    E.    277;    Gardner 
v.  Girtin,  169  111.  40,  48  N.  E.  307;  Blackledg.. 
V.    Pine,     28    Ind.     466.      Admissions     may,     in 
some    states,    be    made    even    on    tlie   trial    of 
facts    so    as    to    shift    the    right    to    open    an  i 
close   (Merchants'  Life  Asso.  v.   Treat,   98   111 
App.    59;  Willingham   v.   Macon   &   B.    R.   Co., 


113  Ga.  374,  38  S.  E.  843),  but  contra,  Ken- 
drick  V.  Ravens,  47  Ga.  612;  Porter  v.  Still, 
63  Miss.  357;  Zweibel  v.  Myers  [Neb.]  95  N 
W.  597.  In  case  tliere  are  several  defend- 
ants, plaintiff  retains  right  to  open  and 
close  so  long  as  he  retains  burden  of  proof 
as  to  any  of  tiie  defendants.  Kirkpatrick  v 
Armstrong,  79  Ind.  SS4;  Clodfelter  v.  Hulett 
92  Ind.  426;  Lieb  v.  Craddock,  87  Ky.  525,  ft 
S.  W.  838;  Boatmen's  Sav.  Inst.  v.  Forbes,  52 
Mo.  201.  Admissions  made  after  trial  haf- 
commenced  (Boyd  v.  Smith,  15  Ind.  App.  324 
43  N.  E.  1056),  or  after  evidence  has  been 
introduced  (Central*  R.  Co.  v.  Morgan,  110 
Ga.  168,  35  S.  E.  345),  are  unavailable  to  ob- 
tain the  right  of  opening  and  closing,  and 
even  thougli  plaintiff  has  a  prima  facie  case 
without  proof,  if  no  request  for  the  right  is 
made  until  botli  sides  have  presented  all 
tlieir  testimony,  it  comes  too  late  (Southern 
R.  Co.  V.  Gresham,  114  Ga.  183,  39  S.  E.  883). 
— From  Note  to  Brunswick  &  W.  R.  Co.  v 
Wiggins   [Ga.]   61  L.   R.  A.  529. 

71.  A  party  cannot,  by  mere  ingenuity  of 
pleading,  as,  for  instance,  by  putting  his 
answer  in  the  form  of  an  aflirmative  allega- 
tion, rather  than  specific  denial,  deprive  his 
opponent  of  the  right  to  open  and  close. 
Farmer  v.  Norton  [Iowa]  105  N.  W.  371. 
Wliere  the  complaint  alleges  that  defendant 
borrowed  certain  moneys  from  plaintiff  and 
converted  certain  store  fixtures  owned  by 
the  latter,  and  answer  admits  the  liability 
on  the  loan  but  asserts  that  the  fixtures 
w^ere  bought  with  the  borrow^ed  money,  tliat 
plaintiff  has  no  interest  in  them  and  that 
defendant  has  a  valid  counterclaim  against 
plaintiff  for  malicious  prosecution,  was  not 
an  admission  of  any  indebtedness  for  con- 
version and  the  court  perhaps  erred  in 
awarding  tlie  opening  and  closing  to  de- 
fendant.    Id. 

72.  The  ruling  of  court  in  awarding 
opening  and  closing  will  not  be  interferred 
with  unless  prejudicial  abuse  of  discretion 
is  shown  (Farmer  v.  Norton  [Iowa]  105  N. 
W.  371),  but  since  the  real  controversy  was 
a  counterclaim  for  malicious  prosecution  it 
was  not  prejudicial  to  plaintiff  to  let  de- 
fendant open  and  close  (Id.).  A  verdict  will 
not  be  set  aside  because  the  prevailing 
party  was  allowed  to  open  and  close  unless 
it  is  shown  that  the  other  party  has  suffered 
actual  injustice.  Seeley  v.  Manhattan  Life 
Ins.  Co.  [N.  H.]  61  A.  585.  A  defendant  was 
not  prejudiced  by  refusal  of  court  to  grant 
them  the  closing  argument  where  they  were 
given  full  opportunity  to  answer  surprises 
in  the  argument  of  opposing  counsel  or 
make  suggestions  invertently  omitted  and 
the  burden  of  proof  was  put  on  plaintiff. 
Id. 

73.  Cilley  v.  Preferred  Ace.  Ins.  Co.,  109 
App.    Div.   394,   96  N.   Y.   S.   282. 

74.  See  5  C.  L.   255. 

75.  Douglas  V.  Marsh  [Mich.]  12  Det.  Leg. 
N.   459,   104  N.   W.   624. 
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by  coinpcteut  evidence.'"  His  admissions  or  statements  will  not  authorize  the  with- 
drawal of  a  cause  of  action  or  defense  from  the  jury  unless  they,  as  a  matter  of  law, 
preclude  him  from  recovering  thereon." 

§  3.  Kind,  extent,-  and  mode  of  argument  or  comment  during  trialP — Coun- 
sel may  comijient  on  the  fact  that  a  defense  set  up  by  an  amendment  was  not  origi- 
nally pleaded.'"  Remarks  in  argument  contradicting  an  admission  previously  made 
at  the  trial  are  prejudicial  and  ground  for  reversal.®*^  Counsel  on  appeal  will  not 
1)6  permitted  to  go  outside  the  record  and  charge  the  court  below  with  freely  and 
])ublicly  admitting  his  prejudice  against  one  of  the  parties.®^ 

Statements  of  Jaw  and  reading  from  decisions  or  papers  pertinent  to  other 
cascs.^- — Counsel  should  not  argue  the  taw  to  the  jury,  or  attempt  to  lead  them  to 
believe  that  they  may  do  otherwise  than  take  the  law  from  the  court,*''^  misstate  the 
law,**  or  read  to  the  jury  and  comment  on  the  part  of  a  former  opinion  of  the  ap- 
pellate court  in  the  same  case  which  recites  the  verdict  on  a  former  trial  and  its 
amount.*^  In  some  states,  however,  he  may  read  a  decision  of  the  supreme  court 
to  the  jury  and  to  argue  therefrom  the  manner  in  which  they  are  to  ascertain  the 
amount  of  their  verdict.*®  During  the  argument  on  a  motion  for  a  directed  verdict, 
tlie  jury  should  be  retired  on  request  while  decisions  are  being  read  and  commented 
on/'^  but  a  failure  to  do  so  will  not  be  ground  for  reversal  unless  injurious.** 

Comments  on  evidence  and  scope  of  argument  in  relation  tJiereio.^^ — It  is 
proper  to  comment  on  the  evidence  in  the  case  ^°  and  to  draw  fair  inferences  there- 


76.  Charging  fraud  in  procuring  a  settle- 
ment, unsupported  bj'  any  evidence.  Lan- 
sing V.  Michigan  Cent.  R.  Co.  [Mich.]  12  Det. 
Leg.  N.   912,   106  N.  W.   692. 

77.  In  an  action  for  partition,  ejectment 
and  rents  and  profits  bj'  part  of  the  heirs  of 
deceased  against  two  others,  admissions  by 
the  one  of  tlie  latter  that  legal  title  stood 
in  the  ancestor  and  that  on  advice  of  counsel 
he  procured  a  quitclaim  deed  from  a  tax- 
deed  holder  to  the  deceased  instead  of  to 
himself,  does  not  preclude  proof  of  owner- 
ship as  alleged.  Hall  v.  Davidson  [Kan.]  84 
P.   556. 

78.  See  3  C.  L.  307. 

79.  In  a  suit  for  damage!?  arising  from 
destruction  of  property,  fact  that  defense  of 
insanity  of  engineer  was  set  up  by  amend- 
ment two  years  after  suit  was  instituted 
may  be  commented  on.  Central  of  Georgia 
R.  Co.  V.  Hall    [Ga.]   52  S.   E.   679. 

80.  In  a  personal  injury  suit  an  admis- 
sion that  an  engine  was  going  slow  cannot 
be  contradicted  in  the  argument  by  assert- 
ing that  it  was  going  fast.  St.  Louis,  S.  'W. 
R.  Co.  V.  Hall  [Tex.  Civ.  App.]   92  S.  W.  1079. 

81.  Prejudice  against  building  and  loan 
associations.  Oskaloosa  Nat.  Bldg.  Loan  & 
Inv.  Ass'n   v.  Bailey   [Iowa]   105  N.  W.   417. 

82.  See  5  C.  L.  260. 

83.  Stating  the  law  of  negligence  to  the 
jury  In  the  opening  argument  with  the  dec- 
laration tliat  he  did  not  intend  to  be  accu- 
rate, that  defendant  Avould  make  different 
claims,  and  that  they  must  get  the  law 
from  the  court,  saying  notliing  Inflamma- 
tory, furnished  no  ground  for  an  exception. 
Lewis  V.  John  Crane  &  Sons   [Vt.]   62  A.  60. 

84.  In  action  against  carrier  for  assault 
by  conductor  on  passenger  growing  out  of  a 
defective  pass,  argument  to  the  effect  that 
Jury  might  consider  the  negligence  of  the 
defendant  in  writing  the  pass  in  determin- 
ing the  liability  of  defendant,   held  improper 


and  ground  for  reversal  where  court  over- 
ruled objection  thereto  and  refused  an  in- 
struction correctly  stating  the  law.  St. 
Louis,  etc.,  R.  Co.  v.  Harrison  [Ark.]  89  S. 
W.  53. 

85.  It  is  highly  improper  to  permit  him 
to  read  to  the  jury  from  a  former  opinion 
of  the  appellate  court  in  the  same  case,  the 
part  reciting  the  verdict  of  the  jury  and  its 
amount,  in  the  presence  of  the  jury,  declar- 
ing this  to  be  what  the  appellate  court  had 
said  in  the  case  and  calling  the  jury's  atten- 
tion thereto.  Lewter  v.  Lindley  [Tex.  Civ. 
App.]   89  S.  M"-.  784. 

86.  Cahaba  Southern  Min.  Co.  v.  Pratt 
[Ala.]   40^  So.   943. 

87.  Rice  v.  Dewberry  [Tex.  Civ.  App.]  93 
S.  "W.  715.  Objection  to  their  retirement 
that  much  of  argument  on  motion  will  be 
such  as  must  be  repeated  to  jury  if  they  are 
retired,  is  not  sufHcient.     Id. 

88.  Irregularity  will  not  authorize  a  re- 
versal of  judgment,  where  the  court  cannot 
saj^  that  sucii  argument  was  injurious  in 
view  of  the  admonitions  from  the  court  and 
offending  counsel  that  the  jury  should  not 
consider  anything  contained  in  the  deci- 
sions, but  should  confine  themselves  to  the 
evidence  adduced  before  them  and  the  law 
given  them  in  the  charge  of  the  court.  Rice 
V.  Dewsberry  [Tex.  Civ.  App.]   93  S.  W.  715. 

89.  See  5  C.  L.   2  57. 

90.  In  an  action  for  the  price  of  a  cash 
register,  defense  being  fraudulent  repre- 
sentations, it  is  not  error  for  counsel  for 
plaintiff  in  argument  to  jury  to  operate  the 
machine  and  comment  on  manner  defendant 
tried  to  operate  it,  being  based  on  evidence. 
Hnllwood  Casli  Register  Co.  v.  Rollins  [N. 
H.]  62  A.  380.  It  is  not  error  to  prevent 
counsel  from  discussing  Irrelevant  parts  of 
pleadings  from  another  case  introduced  in 
evidence.  Cross  v.  Coffin-Fletcher  Packing 
Co.,  123  Ga.  817,  51  S.  E.  704. 
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froni.^^  A  mere  expression  of  opinion,  not  amounting  to  a  statement  of  a  fact 
not  in  evidence,  is  legitimate,°=^  and  a  mere  inadvertent  misstatement  of  an  imma- 
erial  matter  of  testimony  heard  by  the  jury  is  not  ground  for  reversal;"^  but  rever- 
sal may  be  granted  for  failure  to  exclude  a  statement  of  a  fact,  not  supported  by 
the  evidence,  not  pertinent  to  the  issue,  and  naturally  tending  to  influence  the 
jury,''*  for  commenting  on  evidence  excluded,''^  for  alleging  attempts  to  change  the 
testimony  of  a  witness  by  threats,  nothing  to  that  effect  being  in  evidence,^®  or  for 
permitting  counsel  to  suggest  a  tort  on  the  part  of  defendant  unsupported  by  any 
evidence,  without  cautioning  him  or  instructing  jury  therein  although  exceptions 
were  taken,^^  or  for  permitting  him  with  the  approval  of  court  to  refer  to  specific 
facts  in  a  case  similar  to  the  one  on  trial  and  comment  thereon.^^  It  is  improper 
to  attempt  to  go  outside  the  record  and  refer  to  judgments  sanctioned  in  other 
cases,^®  or  to  refer  to  another  trial  of  the  same  cause,^  or  to  attempt  to  invoke  as 
matters  of  common  knowledge  matters  which  are  not  of  that  character,^  or  to  refer 
to  damages  not  recoverable  in  the  action,^  or  to  misstate  the  evidence.* 


91.  Plaintiff  in  an  action  on  an  attach- 
ment bond,  putting-  in  evidence  its  answer 
in  the  attachment  case,  gave  right  to  coun- 
sel for  defendant  to  comment  to  the  jury  on 
the  answer  and  draw  from  tliem  any  legiti- 
mate conclusions  which  would  illustrate  the 
issues  involved  in  the  case  on  trial.  Cross 
V.  Coffin-Fletcher  Packing  Co.,  123  Ga.  817, 
51  S.  E.  704.  It  was  not  improper  to  argue 
that  defendant  was  negligent  where  evi- 
dence showed  that  switch  arm  or  lever  was 
not  locked  and  that  the  switchman  was 
watching  a  ball  game  while  another  wrong- 
fully turned  the  switch.  Elgin,  A.  &  S. 
Traction  Co.  v.  Wilson,  217  111.  47,  75  N.  E. 
436.  An  attorney  may  argue  that  his  client 
would  not  have  begun  action  if  she  had 
known  that  she  had  no  cause  of'  action 
where  such  argument  is  a  logical  inference 
from  evidence  that  she  never  received  a 
notice  forfeiting  the  policy  on  which  she 
sues.  Seely  v.  Manhattan  Life  Ins.  Co.  [N. 
H.]  61  A.  585.  May  suggest  any  inference 
which  does  not  misstate  the  evidence.  Yea- 
ton  V.  Boston,  etc.,  R.  Co.  [N.  H.]  61  A.  522. 
Is  not  debarred  from  urging  inference  of 
fact  because  it  may  be  successfully  an- 
swered. Seely  v.  Manhattan  Life  Ins.  Co. 
[N.  H.]  61  A.  585.  "Whether  from  facts  in 
proof  a  particular  inference  can  be  drawn 
is  a  question  of  law^.  Id.  From  the  fact 
that  fireman  saw  plaintiff  on  track  when 
train  was  800  feet  away  and  failed  to  notify 
the  engineer  niay  urge  inference  in  argu- 
ment to  jury  that  he  did  not  notify  the  en- 
gineer at  all.  Yeaton  v.  Boston,  etc.,  R.  Co. 
]N.  H.]  61  A.  522.  It  was  competent  to 
argue  from  the  fact  that  decedent  was 
killed,  the  first  time  he  went  over  the  route 
taken  in  connection  with  other  evidence 
showing  manner  in  which  accident  occurred, 
that  the  jury  could  infer  he  did  not  know 
of  the  danger  to  which  he  was  subjected. 
Miller  v.  Boston  &  M.  R.  Co.  [N.  H.]  61  A. 
360. 

92.  That  there  is  as  much  difference  be- 
tween tweddledum  and  tweddledee  as  be- 
tween the  Armour  Packing  Co.  of  Kansas 
City,  and  the  Armour  Packing  Co.  of  Louis- 
iana, Limited.  Armour  Packing  Co.  v. 
Vietch-Young  Produce  Co.    [Ala.]    39   So.    680. 

93.  Seely  v.  Manhattan  Life  Ins.  Co.  [N. 
H.]   61  A.  585. 

94.  Counsel     stating     that     if     defendant. 


manager  of  a  hotel,  had  asked  plaintiff  his 
name,  he  would  have  known  that  he  was 
dealing  with  the  member  of  a  family  whose 
name  was  known  and  honored  all  over  the 
county.  Morris  Hotel  Co.  v.  Henley  [Ala.] 
40  So.  52. 

95.  Declaring  that  it  was  necessary  to 
produce  a  written  memorandum  to  refresh 
a  doctor's  memory,  vrliich  writing  had  been 
excluded.  Chicago  City  R.  Co.  v.  Gregory 
[III.]   77   N.   E.   1112. 

96.  Threats  to  discharge  son  of  witness. 
Chicago  City  R.  Co.  v.  Heydenburg,  118  111. 
App.  387. 

97.  Remark  leading  jury  to  believe  that 
defendant  might  have  dug  certain  holes  in 
the  nighttime.  Sweezy  v.  Fisher  [Mich.]  12 
Det.  Leg.  N.   713,   105  N.  W.  749. 

98.  Baxter  v.  Krainik  [Wis.]  105  N.  W. 
803.  In  an  action  for  injuries  resulting  from 
the  frightening  of  plaintiff's  horses  by  the 
firing  of  a  revolver,  counsel  could  not  refer 
to  a  similar  case  of  s'nooting  followed  by 
confession   and   imprisonment   of  culprit.     Id. 

99.  In  closing  argument.  Richardson  v. 
Nelson   [111.]   77  N.  E.  583. 

1.  Chicago  Union  Traction  Co.  v.  Law- 
rence, 113  111.  App.  269.  Counsel  for  plain- 
tiff on  second  trial  in  his  argument  to  jury 
asserting  that  on  the  first  trial  the  engineer 
as  a  witness  for  the  defendant  swore  to  a 
different  set  of  facts,  there  being  nothing  in 
evidence  warranting  the  assertion,  held 
prejudicial  error.  Missouri,  etc.,  R.  Co.  v. 
Wood   [Tex.  Civ.  App.]   91  S.  W.  SOS. 

2.  In  an  action  against  a  hotelkeeper  for 
property  lost  in  the  hotel,  it  is  improper  for 
counsel  in  his  argument  to  jury  to  declare 
that  in  nine  cases  out  of  ten  such  robberies 
were  committed  by  servants  but  where  the 
evidence  points  towards  their  guilt  it  is  not 
ground  for  reversal.  Kerlin  v.  Swart  [Mich.] 
12  Det.  Leg.  N.  924,  106  N.  W.   710. 

3.  Reference  to  probable  future  damages, 
none  being  recoverable,  nor  justified  by  the 
pleadings  and  evidence,  are  improper,  and 
permitting  it  over  objection  is  error.  Gulf, 
etc.,  R.  Co.  V.  McClerran  [Tex.  Civ.  App.]  91 
S.  W.  653.  Action  for  damages  to  land  by 
overflow  through  negligent  construction  of 
embankments.  Id.  In  an  action  for  the 
death  of  the  husband,  counsel  may  ask  jury 
to  "consider  the  interests  of  "widow  'and 
children,'  "   especially   under  prompt  admoni- 
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The  effect  of  evidence  cannot  be  limited  by  statement  of  counsel  as  to  his  pur- 
pose in  introducing  it/  and  his  statements  in  his  closing  argument  can  not  control 
the  theory  of  the  case,  when  pleadings,  evidence,  and  instructions  are  otherwise.*' 

Comments  on  witnesses.'' — Counsel  may  draw  any  and  all  proper  inferences 
from  the  evidence  tending  to  discredit  a  witness,^  even  though  no  attempt  has  been 
made  to  impeach  him,*^  but  has  no  greater  latitude  in  this  regard  than  in  comment- 
ing on  one  of  the  parties.^"  It  is  improper  to  abuse  a  witness,"  but  such  abuse  is 
not  ground  for  reversal  where  it  appears-  that  no  prejudice  resulted.^-  Possible  in- 
ferences from  the  absence  of  a  witness  may  be  rebutted  by  explanation.^^ 

Comments  on  instructions  and  special  interrogatories.^* — Counsel  may  teil  jury 
that  if  their  answers  to  special  questions  are  in  the  affirmative,  their  verdict  must 
be  for  defendant,^ ^  and  may  read  and  comment  on  interrogatories  requested  by  de- 
fendant, and  allowed  by  the  court,^®  nor  is  it  prejudicial  to  state  in  the  presence  of 
the  jury  that  he  has  no  requests  for  instructions.^*^ 

Appeals  to  passion,  prejudice,  and  sympathy. ^^ — Great  latitude  is  allowed  coun- 
sel in  arguing  to  the  jury,  and  where  there  is  no  misrepresentation  of  the  law  or  the 
facts  and  no  abuse  of  privilege,  no  ground  for  reversal  exists.^*  For  the  purpose  of 
impressing  the  jury  he  may  use  oratorical  embellishments  and  is  not  restricted  to 
a  cold  statement  of  the  factSj^**  but  appeals  on  considerations  other  than  the  merits 


tion  from  the  court  to  Jury  to  observe  only 
his  instructions  as  to  the  measure  of  dam- 
ages. Horr  V.  Howard  Paper  Co.  [Wis.]  105 
N.  W.  668. 

4.  A  misstatement  by  counsel  that  de- 
fendant had  admitted  damages  to  the 
amount  of  $9,000  or  $10,000  to  have  been  sus- 
tained, "which  on  being  interrupted  he  im- 
mediately corrected  by  saying  that  he  meant 
that  the  testimony  "was  uncontradicted  as  to 
these  items  followed  by  a  cliarge  from  the 
court  no  amount  had  been  admitted  and  that 
the  items  mentioned  was  the  amount  claimed 
corrected  error  of  counsel  without  prejudice 
to  the  defense.  Dougherty  v.  Pittsburgh  R. 
Co.  tPa.]  62  A.  928.  Is  improper  to  permit 
plaintiff's  counsel  against  objection  to  read 
as  the  testimony  of  the  defendant  what  is 
in  fact  the  testimony  of  plaintiff's  Tritness. 
Baxter  v.  Krainik   [Wis.]   105  N.  W.  803. 

5.  Although,  in  an  action  against  an  ex- 
county  treasurer  for  not  turning  over  to  his 
successor  a  balance  of  money  received  by 
him,  a  ledger  is  introduced  for  the  purpose, 
as  stated  by  his  attorneys,  of  shotving 
merely  how  the  accounts  were  kept  and  not 
to  show  actual  disbursements,  nevertheless 
the  ledger  may  be  so  considered.  Board  of 
Sup'rs  of  Macomb  County  v.  Lovejoy  [Mich.] 
13  Det.  Leg.  N.  51.  107  N.  W.  276. 

6.  Claim  that  case  was  tried  on  guilt  of 
conductor  aloile  whereas  it  was  actually 
tried  on  theory  of  guilt  of  both  conductor 
and  motorman.  Chicago  City  R.  Co.  v.  Shaw, 
220  111.  532,  77  N.  E.  139. 

7.  See  5  C.  L.  256. 

8.  Chicago  Union  Traction  Co.  v.  O'Brien, 
219  111.  303,  76  N.  B.  340.  It  was  competent 
for  counsel  to  comment  on  language  of  an 
officer  of  defendant  "to  watch  out"  in  a  case 
where  because  the  engineer  was  drunk  and 
mad,  the  conductor  had  gone  ahead  to  get 
another  engineer  and  fireman,  and  left  the 
train  in  charge  of  the  officer  who  warned 
the  passengers  that  the  engineer  had  threat- 
ened to  go  up  the  mountain,  come  back  and 
run  through  the  train.  Puett  v.  Caldwell  & 
N.  R.  Co.    [N.  C]    53   S.   E.   852. 


9.  Chicago  Union  Traction  Co.  v.  O'Brien 
219  111.  303,  76  N.  E.  341.  afg.  117  111.  App. 
183.  Instruction  telling  the  jury  to  disre- 
gard counsel's  argument  in  attempting  to 
discredit  an  unimpeached  witness  is  error. 
Id. 

10.  Objection  not  sustained  on  ground  of 
no  substantial  injustice  done.  Davis  v.  Kerr 
[N.  C]   53   S.  E.   519. 

11.  He  may  not  call  a  witness  "an  un- 
godly liar"  (Galveston,  etc.,  R.  Co.  v.  Wash 
ington  [Tex.  Civ.  App.]  92  S.  W.  1054),  or 
in  the  absence  of  provocation  or  justifying 
evidence,  "a  fraud  and  a  fake"   (Id.). 

12.  Counsel  for  female  passenger,  in- 
sulted by  conductor  on  defendant's  road, 
severally  characterized  him  before  the  jury. 
Texas  &  P.  R.  Co.  v.  Zink  [Tex.  Civ.  App.] 
92   S.  W.  812. 

13.  District  attorney  in  a  prosecution  on 
a  liquor  dealer's  bond  for  breach  in  permit- 
ting a  minor  to  remain  on  the  premises  may 
state  that  the  minor's  mother  was  not  in- 
troduced as  a  witness  because  of  mental  un- 
soundness. Brewster  v.  State  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  685,  88  S.  W.  858. 

14.  See  5  C.  L.  261. 

1.5.  Missouri,  etc.,  R.  Co.  v.  Wade  [Kan.] 
85  P.   415. 

16.  Mclntyre  v.  Orner  [Ind.]   76  N.  E.   750. 

17.  Statement  "that  they  had  no  requests 
for  instructions."  Indiana,  etc.,  R.  Co.  v. 
Otstot,   113  111.  App.  37. 

18.  See  5  C.  L.  259. 

19.  In  a  personal  injury  action  counsel 
may  appeal  to  jury  to  remember  if  they  had 
any  little  girls  that  when  the  finger  of 
scorn  should  be  pointed  at  them,  they  would 
be  there  to  defend  them  with  their  strong 
right  arms  and  to  so  act  that  they  would 
be  able  to  look  into  the  woman's  (plain- 
tiff's) countenance  and  say  to  her  that  their 
dutj'-  has  been  discharged.  Stecher  Cooper- 
age  Works   v.    Steadman    [Ark.]    94   S.    W.    41. 

20.  Miller  v.  Nuckolls  [Ark.]  91  S.  W". 
759.  A  statement  that  the  case  was  inter- 
esting to  plaintiff  though  dry  to  others  is 
not  such  an  appeal  for  sympathy  as  to  war- 
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of  the  case,  or  the  use  of  language  or  argument  calculated  to  arouse  their  sympa- 
thy,-^ or  their  passion  and  prejudice  against  the  opposite  party,--  are  improper. 
Tliutf,  it  is  improper  to  contrast  the  plaintiff's  poverty  with  the  wealth  of  the  de- 
fendant,-^ to  dwell  upon  the  ability  of  the  defendant  to  pay,-*  to  appeal  to  the  preju- 
dice against  corporations,-^  or  to  refer  to  the  latter*s  preference  for  the  Federal 
courts,^*'  to  appeal  to  class  prejudice,-'  to  speculate  on  the  probable  effects  of  large 
or  small  verdicts,-^  to  impute  mercenary  motives  to  one  defending  a  case  in  a  rep- 
]-esentative  capacity,-''  or  to  make  charges  of  unprofessional  conduct  against  op- 
posing counsel.^^  A  characterization  of  a  defendant  l:»ased  upon  an  assumption  of 
liis  misconduct  rather  than  on  the  evidence,  while  a  mistake,  is  not  reversible  error 
Avhere  the  testimony  justifies  some  severity  of  remark."^ 


rant  the  court  in  setting  a  case  aside. 
Seelv  V.  Manhattan  Life  Ins.  Co.  [N.  H.]  61 
A.  585.  Refusal  of  court  to  exclu'le  from 
the  .iury  argument  of  counsel  to  the  effect 
"It  is  tiie  duty  of  the  jurors  of  this  county 
to  teach  riefendant  that  he  cannot  collect 
debts  in  this  way"  in  an  action  for  false  im- 
nrisonment  not  error.  Gates  v.  McGlaun 
[Ala.]   39  So.  607. 

21.  Argument  that  property  in  litigation 
was  all  that  plaintiff  possessed  and  how 
much  it  cost  him,  not  sufficient  for  reversal 
in  view  of  the  testimony,  the  charge  and  the 
judgment  of  the  trial  court  that  it  was  not 
prejudicial.  Graves  v.  Bonness  [Minn.]  107 
X.  W.   163. 

22.  Party  cannot  be  said  to  have  had  a 
fair  trial  when  the  jury  is  required  to  view 
the  ca«e  through  an  atmosphere  of  passion 
and  preju-^ice  excited  by  the  conduct  of 
counsel.  Columbus  R.  Co.  v.  Connor,  6  Ohio 
C.  C.  (N.  S.>  361.  In  an  action  for  libel  and 
slander,  defendant  having  charged  plaintiff 
with  fornication,  plaintiff's  attorney  in  his 
argument  may  not  declare  that  such  a  man 
(diarging  a  woman  with  sucli  a  crime  "should 
not  he  permitted  to  live  in  the  county,"  but 
he  mav  declarf^  that  "he  is  not  fit  to  live  in 
the  county."  Miller  v.  Nuckolls  [Ark.]  91  S. 
W.  75"^.  Reve''=al  granted  for  persistence  of 
counsel  in  making  statements  to  tiie  jury 
unsupported  hv  any  evidence  calculated  as 
well  as  desio-ned  to  prejudice  the  jury 
against  the  defendant,  where  it  is  doubtful 
wliether  verdict  is  sustained  by  the  evidence. 
Mulla'-kev  v.  Interurban  St.  R.  Co.,  48  Misc. 
60S,  96  N.  T.  S.  115.  Argument  largely^  out- 
si'^e  of  the  record  which  is  vituperative  and 
inflammatorv  and  preiu'''icinl  is  ground  for 
reversal.  Calling  witnesses  "frau'^s  and 
fakes."  an  "ungodly  liar"  and  characterizing 
defen-iant  as  "an  octopus"  as  w^U  as  imput- 
ing interested  motives  to  an  officer  in  tak- 
ing a  deno=itiiin.  Calveston,  etc.,  R  Co.  v. 
Washington  [Tex.  Civ.  App.]   92  S.  W.  1054. 

23.  Argument  that  "the  plaintiff  is  a  poor 
girl  compelled  to  support  a  widowei  motlier 
and  defendant  a  rich  corporation,"  is  im- 
proper even  though  evidence  shows  it.  Dal- 
las Consol.  Elec.  St.  R.  Co.  v.  Black  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  807,  89  S.  W. 
1087.  Ground  for  reversal  where  it  prob- 
ably influenced  jury.  Id.  Improper  to  refer 
to  the  disadvantage  of  the  plaintiff  owing 
to  his  poverty  as  compared  with  the  defend- 
ant corporation  and  his  consequent  inability 
to  hire  a  stenographer.  Illinois  Cent.  R,  Co. 
V,  Proctor  [Ky.]   89  S.  W.  714. 


24.  In  a  personal  injury  suit  against  a 
railroad  counsel  referred  to  fact  that  a  ver- 
dict for  full  amount  would  not  affect  their 
counsel's  salary,  the  clipping  of  an  interest 
coupon,  the  running  of  a  single  train,  or  af- 
fect employe.  Houston,  etc.,  R.  Co.  v.  Mc- 
Carty    [Tex.   Civ.   App.]    89   S.  W.   805. 

2.5.  To  point  out  that  defendant  is  a  cor- 
poration without  sympatliy  or  feeling  01 
fear  such  as  operate  on  living  pe'-«nns. 
Personal  injury  action.  Whipple  v.  Miclii- 
gan  Cent.  R.  Co.  [Mich  ]  12  Dot.  Leg.  N. 
905,  106  N.  W.  690.  Held  not  improper  to 
refer  to  man  as  God's  creature  and  a  cor- 
poration as  the  law's  creature,  soullocis.  coti- 
scienceless,  and  heartless.  Galveston,  etc. 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  93  S.  W. 
184. 

28.  Illinois  Cent.  R.  Co.  v.  Proctor  [Ky.j 
89   S.  W.   714. 

27.  Even  though  intended  as  harmless 
pleasantry.  Relating  story  that  in  a  certain 
case  the  defendant  whispered  in  the  ea'-  of 
each  juror  just  before  tliey  retired,  "VS'e 
fellows  must  stand  together."  and  applving 
it  to  the  case  by  characterizing  defendant 
as  one  of  a  number  of  commission  mer- 
chants, implying  that  plaintiff  and  jur>- 
should  stick  together.  VSHialey  v.  Vannatta 
[Ark.]  91  S.  W.  191.  But  not  ground  for  re- 
versal in  absence  of  showing  that  a  rulirig 
was  demanded  and  made  adversely  or  re- 
fused.    Id. 

28.  A  statement  that  defendant  would  ap- 
peal from  a  small  verdict  as  quickly  as  a 
large  one.  Pittsburg,  etc.,  R.  Co.  v.  Camp- 
bell, 116  111.  App.  356.  Stating,  "It  is  for 
>ou  to  decide  how  much  damages  you  shall 
give  plaintiff,  whether  it  be  $500,  $1,000  or 
$1,500,  or  the  full  amount  sued  for,  and  you 
need  not  fear  that  a  large  verdict  will  not 
be  sustained  by  our  higher  courts,  because 
large  verdicts  from  this  court  have  been  sus- 
tained." Western  Union  Tel.  Co.  v.  Cralge 
[Tex.    Civ.   App]    90    S.   W.    681. 

21).  Stating  that  all  parties  to  a  will  case 
were  desirous  of  setting  it  aside  excent  ex- 
ecutor who  wanted  to  get  his  commissions 
and  manage  estate  for  20  years  v.'ithout  a 
bond,  unwarranted  by  any  evidence.  Todd 
V.  Todd   [Til]  77  N.  E.  680. 

30.  Columbus  R.  Co.  v.  Connor,  6  Ohio  C. 
C.    (N.  S.)   361. 

31.  Bushey  v.  North'-op  [Vt.]  62  A.  1015. 
Counsel  asked  jury:  "What  is  the  feeling 
towards  an  intelligent  man  who  tal'es  ad- 
vantage of  a  poor  man's  igno'-arce?"  in  an 
action  for  wages.  Bushey  v,  Northrop  [Vt.] 
62  A.   1015. 
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§  4.  Conduct  and  demeanor  during  trial.^- — It  is  error  for  counsel  by  ques- 
tions to  insinuate  matters  not  admissible  in  evidence/^  to  make  statements  of  al- 
leged facts  under  cover  of  questions  against  objections  of  counsel  and  rulings  of 
the  court,^*  to  convey  to  jury  by  suggestive  interrogatories  the  very  information 
which  court  has  held  they  should  not  have,^^  and  for  the  court  to  permit  counsel  to 
make  an  offer  of  proof  in  the  presence  of  jury  of  matter  repeatedly  held  improper.^" 
It  is  also  improper  to  abuse  witnesses  while  examining  them."  Merely  proffering 
inadmissible  evidence  is  not  error,^®  but  may  call  for  rebuke  or  censure  when  de- 
signed to  influence  the  jury.^®  Persistently  doing  so  is  generally  error, **'  especially 
if  coupled  with  misconduct  of  the  party  in  vohmteering  statements  of  the  objec- 
tionable facts,"  but  may  not  be  so  if  the  evidence  is  rejected.*^ 

§  5.  Excuses  for  improprieiy.*^ — Allowance  will  be  made  l^ecause  of  the  fact 
that  improprieties  occur  in  the  heat  of  a  sharply  contested  trial.*-  l)ut  the  fact  that 
a  case  was  bitterlv  fousfht  will  not  excuse  continued  misconduct.*^     There  is  a  con- 


Stratton  v. 
323,  81  P.  831. 
V.   Mines    [lU.] 


.32.     See  5   C.  L.   256,    n.    23. 

33.  Asking'  jurors  on  their  voir  dire 
whetlier  they  were  interested  in  a  casualtj- 
insurance  company  and  offering  to  show 
that  defendant's  counsel  was  attorney  for 
such  a  companv.  Stratton  v.  Nichols  Lum- 
ber Co.,   39  Wash.   323,   81   P.   831. 

NOTE:  Counsel  should  not  disparage  evi- 
dence offered  by  his  advantage  as  it  comes 
in  (Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga. 
751,  12  S.  E.  18),  nor  improperly  question  or 
address  a  juror  (Lipschutz  v.  Ross,  84  N.  Y. 
S.  632)  by  asking  them,  while  being  selected 
if  they  knew  a  certain  man  connected  with 
an  insurance  company  (Grundlach  v.  Schott, 
05  111.  App.  110,  affirmed  192  111.  509,  85  Am. 
St.  Rep.  348,  61  N.  E.  332),  or  by  abusing 
jury  (State  v.  Noland,  85  N.  C.  576),  nor 
should  he  make  remarks  derogatory  of  the 
law  governing  the  case  (Martin  v.  Courtney, 
81  Minn.  112,  83  N.  W.  503). — From  Note  to 
Cleveland,  etc.,  R.  Co.  v.  Pritschau  [Ohio] 
100  Am.   St.   Rep.   693. 

34.  Ground      for      reversal 
Nichols  Lumber  Co.,  39  Wash 

35.  Chicago  &   S.   L.    R.   Co. 
77  N.  E.  898. 

36.  Chicago  City  R.  Co.  v.  Gregory  [111.] 
77  N.  E.  1112.  An  offer  to  impeach  his  own 
witness  by  a  written  memoranda  of  ail- 
ments of  plaintiff  made  by  doctor  and  con- 
tradicting his   oral   testimony.     Id. 

37.  Counsel  has  no  right  to  call  a  witness 
a  liar  while  examining  him.  Dillard  v.  U. 
S.   [C.  C.  A.]   141  F.  303. 

NOTE.  Intiultiug-  v«-itne8ses:  Counsel 
should  not  insult  a  witness  while  on  the 
.stand  (West  Chicago  St.  R.  Co.  v.  Groshon, 
51  111.  App.  463;  Chicago  City  R.  Co.  v.  Bar- 
ron, 57  III.  App.  469)  whatever  may  be  his 
character  or  station  in  life;  nor  accuse  a 
witness  of  having  been  "fixed"  (Ashland 
Land,  etc.,  Co.  v.  May,  51  Neb.  474,  71  N.  W. 
iw.  See,  also,  Sutton  v.  Chicago,  etc.,  R.  Co., 
98  Wis.  157,  73  N.  W.  993,  nor  ask  a  question 
so  as  to  charge  dishonesty  (George  v.  Swaf- 
ford,  75  Iowa,  491,  39  N.  W.  804),  but  he  may 
lall  a  witness  by  his  first  name  (Enright  v. 
Atlanta,  78  Ga.  288). — From  note  to  Cleve- 
land, etc..  R.  Co.  V.  Pritschau  [Ohio]  100 
Am.  St.   Rep.   692. 

3S.     Dillard   v.    U.   S.    [C.   C.  A.]    141   F.    303. 

3».  The  improper  conduct  of  plaintiff 
counsel  by  an  offer  before  the  jury  to  make 
proof   of   a   matter    already    excluded    by    the 


court's  ruling,  if  done  with  a  purpose  to  in- 
fluence the  jury  is  deserving  of  rebuke  but 
is  not  of  itself  necessarily  ground  for  re- 
versal. Henrietta  Coal  Co.  v.  Campbell,  112 
HI.  App.  452.  It  is  the  duty  of  counsel  to 
submit  to  the  rulings  of  the  court,  and  if 
by  persistent  improper  conduct  lie  exasper- 
ates the  court,  calling  forth  strictures  under 
ordinary  circumstances  improper,  he  cannot 
complain.  Persisting  in  attempts  to  intro- 
duce inadmissible  evidence,  using  improper 
arguments  to  jury,  needlessly  resisting  rul- 
ings of  the  court,  and  unjustifiably  evading 
them.  Chicago  City  R.  Co.  v.  Shaw,  220  111. 
532,   77  N.   E.   139. 

40.  Lansing  v.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  912,  106  N.  W.  692. 
In  a  personal  injury  action,  attempts  to 
show  the  Ic^^s  would  be  paid  by  a  casualty 
insurance  company.  Westby  v.  Washington 
Brick,   Lime   &   Mfg.    Co.    [Wash.]    82    P.    271. 

41.  Frequent  voluntary  statement  by  a 
party  to  an  action  of  incompetent  evidence 
coupled  with  the  repeated  effort  of  his  coun- 
sel in  the  face  of  objection,  to  elicit  such 
testimony.  Robison  v.  Bailev,  113  111.  App 
123.  ' 

Note:  Asking  leading  questions,  and  after 
they  have  been  excluded,  putting  them  in 
proper  form  (Sullivan  v.  Chicago,  etc.,  R. 
Co.,  119  Iowa,  464,.  93  N.  W.  367),  or  putting 
a  question  in  such  form  as  to  convey  to  jury 
information  inadmissible  in  evidence,  unless 
rendered  harmless  by  evidence  admitted 
without  objection,  may  be  ground  for  re- 
versal (Dow  V.  Weare,  68  N.  H.  345,  44  A. 
489).  There  would  seem  to  be  no  rule  of 
law  excluding  any  question  that  is  civil  and 
respectful,  but  sharp  practices  will  not  be 
allowed.  Hollenbeck  v.  Missouri  Pac.  R.  Co. 
[Mo.]  38  S.  ^V.  723. — From  note  "to  Cleveland, 
P.  &  E.  R.  Co.  v.  Pritschau  [Ohio]  100  Am. 
St.  Rep.  690. 

42.  Birmingham  R.  &  Elec.  Co.  v.  Mason 
[Ala.]   39  So.   590. 

^.     See  5  C.  L.   261. 

44.  Especially  where  trial  court  passed 
upon  the  question  and  did  not  consider  such 
error,  if  any,  sufficiently  prejudicial  to  war- 
rant the  granting  of  a  new  trial.  South 
Chicago  City  R.  Co.  v.  Kinnare,  117  111. 
App.    1. 

45.  Stratton  v.  C.  H.  Nichols  Lumber  Co., 
39  Wash.  323,  81  P.  831.  Not  an  excuse  for 
continually    making    statements    of    alleged 
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Sict  of  authority  as  to  whether  misconduct  is  excused  because  provoked  by  counsel 
for  the  opposite  party,  or  because  the  latter  was  guilty  of  the  same  offense.*'' 

§  6.  Ohjections  and  ruUngs.^^ — It  is  the  duty  of  the  court  on  objection  to  ad- 
monish counsel  to  discontinue  improper  remarks  and  to  instruct  the  jury  to  disre- 
gard them/^  and  upon  his  failure  to  state  law  correctly  to  the  jury,  where  he  may 
state  it,  tp  set  him  right,  especially  upon  a  material  point  and  if  properly  requested.*^ 
I'ailure  to  object  to  improper  argument  does  not  forfeit  the  right  to  instructions 
counteracting  it.^"  Objection  must  be  made,  a  ruling  obtained,  and  an  exception 
thereto  taken  to  preserve  the  question  of  misconduct  for  review  on  appeal,^^  and  the 
ordinary  steps  to  perfect  the  appeal  and  to  present  the  matter  to  the  reviewing 
court  must  also  be  taken.^^ 

§  7.  Action  of  court  or  counsel  curing  ohjections.^^ — Unless  the  misconduct 
is  such  as  to  prevent  a  fair  verdict  ^*  its  harmful  influence  may  generally  be  cured 
by  sustaining  objections  thereto  promptly,^^  by  reprimanding  counsel  or  admonish- 
ing him  to  desist,^''  by  the  court  declaring  in  the  presence  of  the  jury  that  the  re- 
mark is  improper,^^  by  instructing  the  jury  to  disregard  it,^^  or  by  two  or  more 


facts,  under  cover  of  questions  propounded 
•to  a  witness,  ag-ainst  objections  of  opposing 
counsel  and  the   rulings   of   the   court.     Id. 

46.  Improprieties  are  not  sufficiently  ex- 
cused by  saying-  that  there  was  provocation 
and  that  opposing  counsel  were  guilty  of 
same  offense.  Columbus  R.  Co.  v.  Connor,  6 
Ohio  C.  C.  (N.  S.)  361.  Contra.  See  5  C.  L. 
261,  n.   79,    SO. 

Kote:  Tlie  cases  are  in  conflict  as  to 
whether  an  impropriety  provoked  by  oppos- 
ing counsel  i*  excused.  Ensor  v.  Smith,  57 
Mo.  App.  584,  and  Welch  v.  Union  Cent.  Life 
Ins.  Co.,. 117  Iowa,  394,  90  N.  W.  828,  hold  not, 
Itut  St.  Louis,  etc.,  R.  Co.  v.  Daughtry  [Tex. 
Civ.  App.]  31  S.  W.  705,  and  State  v.  Haverly, 
4  Idaho,  484,  42  P.  506,  lean  the  other  way. — 
From  note  to  Cleveland,  P.  &  E.  R.  Co.  v. 
Pritschau   [Ohio]   100  Am.  St.   Rep.   694. 

47.  See  5  C.  L.  261. 

48.  Failure  to  sustain  objection  to  argu- 
ment incorrectly  stating  the  law  and  refusal 
to  give  instruction  embodying  correct  state- 
ment held  reversible  error.  St.  Louis,  etc., 
K.  Co.  V.  Harrison  [Ark.]  89  S.  W.  53.  It  is 
error  not  to  admonish  counsel  to  discontinue 
remarks  not  based  on  evidence  and  not  to 
instruct  the  jury  to  disregard  them,  excep- 
tions having  been  taken.  Sweezy  v.  Fisher 
[Mich.]    12   Det.   Leg.    N.   713,    105    N.    W.    749. 

49.  Parnandis  v.  Great  Northern  R.  Co. 
IWash.]  84  P.  18. 

50.  Failure  to  object  to  an  improper  at- 
tack did  not  forfeit  executor's  right  to  in- 
structions counter-acting  such  argument  and 
their  refusal  was  error.  Todd  v.  Todd  [111.] 
77  N.   E.   680. 

51.  See  Saving  Questions  for  Review,  6  C. 
L.  1385. 

52.  See  Appeal  and  Review,  7  C.  L.  128. 

53.  See  5  C.  L.  262. 

.  54.  Although  improper  argument  by 
counsel  was  attempted  to  be  withdrawn  and 
was  instructed  against  by  the  court,  never- 
theless where  it  is  evident  that  the  harm 
done  thereby  was  irreparable,  a  new  trial 
should  be  granted.  Prewitt-Spurr  Mfg.  Co. 
■V.  Woodall  [Tenn.]  90  S.  W.  623.  Argument 
that  the  defendant  was  Insured  in  a  casualty 
company  against  loss,  the  evidence  having 
■been  excluded,  not  cured  by  attempted  w^ith- 
drawal  by  counsel  or  by  instructions  of  court 


necessitating  a  new  trial.  Id.  The  action 
of  the  court  in  rebuking  or  restraining  coun- 
sel and  instructing  the  jury,  or  in  failing 
to  do  so  is  to  be  considered  only  in  its  prob- 
able influence  as  couteracting  the  improper 
argument,  and  where  an  argument  is  grossly 
improper,  appellate  court  will  still  be 
strongly  inclined  to  reverse.  Houston,  etc., 
R.  Co.  V.  McCarty  [Tex.  Civ.  App.]  89  S.  W. 
805. 

55.  Attempts  by  counsel  in  his  closing  ar- 
gument to  go  outside  of  record  and  refer  to 
judgments  sanctioned  in  other  cases.  Rich- 
ardson V.  Nelson   [111.]   77  N.   E.  583. 

56.  On  improper  argument  by  counsel  for 
plaintiff,  a  j'oung  girl,  in  a  libel  suit,  the 
reprimand  of  the  judge  is  not  objectionable 
because  made  "quietly"  and  "mildly"  in  the 
absence  of  a  request  for  more  emphatic  ad- 
monitions. Miller  v.  Nuckolls  [Ark.]  91  S. 
W.  759.  Argument  that  "defendant  railway 
company  spares  no  money,  no  means,  nothing, 
to  defend  their  cases,"  cured  by  the  court 
stating  to  counsel  upon  objection  by  defend- 
ant "there  is  no  evidence  of  that,"  nothing 
further  being  requested.  Chicago  &  J.  Elec. 
R.  Co.  V.  Herbert,  115  111.  App.  248.  Where 
in  his  closing  argument  counsel  gave  watch 
to  jurymen  to  demonstrate  by  pulling  a 
string  how  often  a  bell-rope  could  have 
been  jerked  in  two  seconds,  the  court  admon- 
ished the  attorney  that  it  was  his  duty  to 
argue  the  testimony  as  adduced,  but  did  not 
instruct  the  jury  to  disregard  the  attempted 
demonstration,  the  court's  admonition  suffl- 
cienly  cured  the  impropriety  of  the  argu- 
ment if  there  was  one.  Louisville,  etc.,  R. 
Co.   v.  Sander's  Adm'r    [Ky.]    92   S.   W.   937. 

57.  Reference  by  counsel  to  another  trial 
of  the  same  cause  is  improper  but  not  re- 
versible error  where  the  jury  are  not  directly 
informed  what  the  result  of  such  former 
trial  was,  especially  when  the  court  in  the 
prfesence  of  the  jury  states  that  such  refer- 
ence was  improper.  Chicago  Union  Trac- 
tion  Co.   V.   Lawrence,    113   111.   App.    269. 

58.  In  a  personal  injury  suit,  remarks  by 
counsel  for  plaintiff  tiiat  in  his  opinion  the 
defendant  would  not  hesitate  at  perjury  or 
subornation  of  perjury  to  win  the  case  were 
cured  by  the  court's  admonition  to  the  jury 
to  disregard  such  remarks.     Chicago,  etc.,  R. 
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of  these  combined.^^  If  tlie  verdict  shows  that  the  impropriety  was  imprejudicial, 
it  will  not  constitute  reversible  error,''°  and  no  presumption  arises  that  verdict  was 
obtained  by  the  improper  remarks  if  there  is  evidence  to  sustain  it.'^^ 

Granting  or  refusing  a  new  trial  for  misconduct  of  counsel  in  his  argument 
rests  within  the  sound  judicial  discretion  of  the  trial  court,  and  will  not  be  inter- 
fered with  unless  it  manifestly  appears  that  such  discretion  is  clearly  abused.®^ 

Army  and  Navy;  Areaigxmext  and  Pleas,  see  latest  topical  index. 


ARREST  AND   BINDING  OVER. 


8  1.  Occasion  or  Necessity  for  Warrant 
<365). 

§  2.      Privilege   from    Arrest    (268). 

§  3.  Complaint,  Affidavit,  or  Information 
to  Procnre  Warrant    (268). 

§  4.     Tlie  Warrant  and  Its  Issuance   (269). 


§  5.  Making-  Arrest,  and  Keeping  and 
Disposal  of  Prisoner   <2«{J>). 

g  6.  Preliminary  Hearing,  Binding  Over, 
or  Disebarge    (270). 

§  7.  Custody  Awaiting  Indictment  or 
Trial    (271). 


§  1.  Occasion  or  necessity  for  warrant.^^ — At  common  law  an  arrest  cannot 
be  made  without  a  warrant  for  an  offense  less  than  a  felony,  except  for  a  breach 
of  the  peace,*'*  but  any  person  may  make  an  arrest  without  a  warrant  where  a  felony 


Co.  V.  Hollis*  Adm'r  [Ky.]  91  S.  W.  25S.  Oral 
instruction  s'ufficient  where  no  written 
charge  was  reqviested.  Jones  v.  Wrig-ht 
fTex.  Civ.  App.]  92  S.  W.  1010.  Argument  of 
counsel  outside  of  evidence,  followed  by  in- 
structions from  court  to  disregard.  Taylor 
V.  Modern  Woodmen  of  America  [Wash.]  84 
P.   867. 

50.  Misconduct  cured:  By  sustaining  ob- 
jections to  remarks  and  instructing  jury  to 
disregard  them.  Chicago  Union  Traction  Co. 
V.  Yarus  [111.]  77  N.  B.  1129;  Chicago  City  R. 
Co.  V.  McDonough  [111.]  77  N.  E.  577;  South- 
ern Ind.  R.  Co.  V.  Baker  [Ind.  App.]  77  N.  E. 
<o4;  Jones  v.  Wright  [Tex.  Civ.  App.]  92  S.  W. 
1010.  Where  counsel  asks  a  party  on  cross 
examination  if  he  had  not  offered  to  settle 
the  case,  and  an  objection  is  sustained  and 
the  jury  are  instructed  to  disregard  such 
matter,  the  misconduct  of  counsel  held 
cured.  Bennett  v.  Susser  [Mass.]  77  N.  E. 
884.  There  was  no  error  in  permitting  coun- 
f3el  to  appeal  to  the  personal  experience  of 
a  juryman  as  to  whether  a  shipper  ever  rea,d 
his  contract  when  made  in  his  opening  ar- 
gument giving  opposing  counsel  an  oppor- 
tunity to  reply  and  the  court  instructed  the 
jury  that  the  shipper  was  bound  by  the  terms 
of  the  contract,  ■whether  he  read  it  or  not. 
Missouri,  etc.,  R.  Co.  v.  Avis  [Tex.  Civ.  App.] 
91  S.  W.  877.  By  instructions  to  disregard 
accompanied  by  withdrawal  by  counsel. 
Covington  &  C.  Bridge  Co.  v.  Smith  [Ky.] 
89  S.  W.  674.  In  an  injury  suit  argument  by 
counsel  calling  attention  to  sex  and  age  of 
plaintiff  and  making  an  appeal  thereon  to 
■which  objection  was  taken,  whereupon  the 
court  instructed  the  jury  to  disregard  the 
remarks  and  the  counsel  withdrew  them, 
and  the  verdict  was  supported  by  evidence, 
no  ground  for  reversal  is  shown.  Interna- 
tional &  G.  N.  R.  Co.  v.  Brisenio  [Tex.  Civ. 
App.]  92  S.  W.  998.  Where  counsel  in  a  per- 
sonal injury  suit  in  argument  to  jury  stated 
that  defendant  admitted  the  damages  to  be 
$9,000  or  $10,000  which  was  erroneous,  but 
on  being  interrupted  immediately  corrected 
himself  by  saying  he  meant  that  the  evi- 
dence to  that  effect  -was  uncontradicted,  fol- 
lowed by  a  charge  from  the  court  also  set- 
ting   the    counsel    straight,     the    error    was 


sufficiently  cured.  Dougherty  v.  Pittsburgh 
n.  Co.  [Pa.]  62  A.  926.  Where  court  and 
counsel  unite  in  instructing  jury  to  disre- 
gard it.  Rice  V.  Dewberry  [Tex.  Civ.  App.] 
93  S.  W.  715.  Accidental  misrepresentation 
of  the  evidence,  where  it  was  immediately 
corrected  by  counsel  and  further  explained 
by  the  court  in  his  ^arge.  Overton  v. 
White  [Mo.  App.]  93  S.  W.  363.  Argument 
that  large  verdicts  will  be  sustained  in 
higher  courts,  by  sustaining  objection  and 
ordering  counsel  to  desist.  Western  Union 
Tel.  Co.  v.  Craige  [Tex.  Civ.  App.]  90  S.  W. 
681. 

60.  See,  also,  previous  sections,  and 
Harmless  and  Prejudicial  Error.  5  C.  L.  1620. 
No  objection  urged  to  amount  of  verdict  and 
preponderance  of  evidence  supporting  it. 
Galveston,  etc.,  R.  Co.  v.  Smith  [Tex.  Civ. 
App.]  93  S.  W.  184.  Counsel  did  not  commit 
reversible  error  in  appealing  to  the  jury  in 
his  closing  argument  for  a  verdict  for  $4,000 
it  being  apparent  that  the  jury  were  not  in- 
fluenced thereby  since  their  verdict  was  for 
$2,500.  Missouri,  etc..  R.  Co.  v.  Avis  [Tex. 
Civ.  App.]  91  S.  W.  877.  A  remark  by  coun- 
sel in  a  personal  injury  case  that  "the  rea- 
son appellant  has  not  been  able  to  earn  as 
much  in  shipping  and  selling  mules  since 
his  injury  as  he  was  before,  was  because 
there  had.  been  a  bad  horse  market  and  tliat 
he  was  trying  to  make  the  railroad  com- 
pany pay  for  it."  Mullen  v.  Galveston,  etc., 
R.   Co.    [Tex.    Civ.   App.]    92   S.   W.    1000. 

61.  Mullen  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]   92  S.   W.   1000. 

62.  Denver  City  Tramway  Co.  v.  Nicholas 
[Colo.]  84  P.  813.  It  was  not  an  abuse  of 
discretion  for  the  trial  court  to  refuse  to 
grant  a  new  trial  on  the  ground  of  the  mis- 
conduct of  counsel  in  referring  in  his  argu- 
ment to  an  exhibit  which  had  been  excluded 
from  evidence.  Carey  v.  Switchmen's  Union 
of  North  America  [Minn.]  107  N.  W.  129. 
Where  persistent  abuse  of  correct  practice 
evidently  influenced  the  jury,  in  their  ver- 
dict, a  new  trial  will  be  granted  on  appeal. 
Prewitt-Spurr  Mfg.  Co.  v.  Woodall  [Tenn.] 
90   S.  W.   623. 

63.  See  5  C.  L.  264. 

64.  State  V.  Byrd   [S.  C]   51  S.   E.  542. 
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has  actually  been  committed  and  there  is  reasonable  ground  to  suspect  that  tliB  per- 
son arrested  has  committed  it,**^  and  will  not  be  liable  though  it  ultimately  appears 
that  the  party  arrested  was  innocent.''*^  So,  too,  one  under  sentence  for  felony  and 
unlawfully  at  large  may  lawfully  be  arrested  and  returned  to  imprisonment,  even 
Ijy  a  private  person,  without  a  warrant. ''' 

The  right  to  make  arrests  without  warrants  is  now  generally  regulated  by  stat- 
ute, and  varies  in  the  ditferent  states.  As  a  general  rule,  a  peace  officer  may  make 
an  arrest  either  with  or  without  a  warrant  for  a  crime  committed  in  his  presence 
or  view  ^^  at  least  where  the  offense  is  a  felony  or  a  breach  of  the  peace,^^  or  if  he 
knows  or  has  reasonable  grounds  to  believe  that  a  felony  ""^  or  criminal  offense  has 
been  committed,  and  that  the  person  arrested  has  committed  it,'^^  and,  in  some 
states,  believes  that  he  will  escape  if  not  immediately  apprehended.''^  In  some 
states  officers  may  also  arrest  without  a  warrant  if  the  offender  is  endeavoring  to  es- 
cape,''"  or  for  other  cause  there  is  liable  to  be  a  failure  of  justice  for  want  of  an  of- 
ficer to  issue  a  warrant.'^* 


er,.     Enrig-ht  v.  Gibson,  219  111.  550.  76  N.  E. 
6S9;  Martin  v.  Houck   [N.   C]   54   S.   E.   29i: 
«6.     Martin  v.  Houck   [N.   C]   54  S.   E.   291. 
«7.     In  re  Moebus    [N.   H.]   62   A.    170. 

68.  If  the  offense  is  committed  in  his 
presence.  Pen.  Code  1895,  §  896.  Porter  v. 
State  [Ga.]  52  S.  E.  283.  For  gambling. 
Earl  V.  State  [Ga.]  52  S.  E.  78.  When  such 
person  is  committing  an  offense  in  his  pres- 
ence or  when  he  has  reasonable  grounds  to 
believe  and  does  believe  in  good  faith  that 
the  person  is  committing  an  offense  in  his 
presence.  Ky.  St.  1903,  §  2885;  Cr.  Code  Pr. 
§S  ;j6.  395.  Weaver  v.  McGovern  [Ky.]  90  S. 
W.  984.  Police  officer  stationed  outside  a 
polling  place  held  authorized  to  arrest  per- 
sons within  without  a  warrant  if  he  had 
reasonable  grounds  to  believe  from  noises 
that  disorderly  conduct  was  taking  place 
therein  though  no  offense  was  in  fact  being 
committed.  A  magistrate  may  arrest  with- 
out a  warrant  one  committing  any  misde- 
meanor whatever  in  his  view.  Cr.  Code  1902, 
§  26.  May  arrest  one  hauling  contraband 
liriuor  w^ithin  his  view,  which  is  a  misde- 
meanor. State  V.  Byrd  [S.  C]  51  S.  E.  542 
Statute  does  not  violate  Const,  art.  1,  §  16, 
protecting-  a  citizen  from  unreasonable  seiz- 
ure of  his   person   and  property.      Id. 

69.  A  constable  has  original  and  inher- 
ent power  to  arrest  without  a  warrant  for 
treason,  felony,  breach  of  the  peace,  and 
some  misdemeanors  less  than  a  felony  com- 
mitted in  his  view.  Martin  v.  Houck  [N.  C] 
51  S.  E.  29.  A  peace  officer  or  any  other 
person  may,  without  a  warrant,  arrest  an 
offender  when  the  offense  is  committed  in 
his  presence  or  within  his  view,  if  the  of- 
fense is  a  felony  or  an  offense  against  the 
public  peace.  Code  Cr.  Proc.  1895.  art.  247. 
Brown  v.  King  [Tex.  Civ.  App.]  93  S.  W.  1017. 
Under  Pen.  Code,  tit.  9,  c,  3.  it  is  a  disturb- 
ance of  the  peace  to  rudely  display  a  pistol 
or  other  deadly  weapon  in  or  near  any  pri- 
vate house,  in  a  manner  calculated  to  dis- 
turb the  inhabitants  thereof.  Id.  Evidence 
held  insufficient  to  show  that  plaintiff  dis- 
played a  weapon,  or  that  he  committed  this 
offense  in  the  presence  of  the  deputy  sheriffs 
wlio  attempted  to  stop  and  search  him.  Id. 
Under  Pen.  Code  1895,  art.  342,  any  person 
unlawfully  carrying  a  pistol  about  his  per- 
son    under     the     circumstances     therein     set 


fortli  may  be  arrested  by  any  pe.aco  officer 
witliout  a  warrant  and  carried  before  the 
nearest  justice  for  trial,  and  any  such  per- 
son who  fails  or  refuses  to  arrest  such  per- 
son on  his  own  knowledge  or  upon  informa- 
tion from  some  credible  person  is  punish- 
able by  a  fine.  Id.  Before  such  duty  arises 
or  the  power  so  conferred  can  be  exercised, 
however,  it  must  appear  that  fact  constitut- 
ing violation  of  the  law  is  within  tlie  per- 
sonal knowledge  of  the  officer,  or  that  some 
credible  person  lias  informed  him  of  the  fact. 
Id.      Evidence  held  not   to  justify   arrest.      Id. 

70.  AVhen  he  has  reasonable  grounds  for 
believing  that  the  person  arrested  has  com- 
mitted a  felony.  Cr.  Code  Prac.  §  26.  John- 
son V.  Collins  [Ky.]  89  S.  W.  253.  Evidence 
held  to  show  that  officers  had  reasonable 
grounds  to  believe  that  felony  had  been  com- 
niitted.      Instruction    approved.      Id. 

71.  When  a  criminal  offense  has  .in  fact 
been  committed  and  he  has  reasonable 
ground  for  believing  tliat  the  person '  to  be 
arrested  has  committed  it.  Cr.  Code,  §  342 
(Rev.  St.  1903,  p.  677).  Wood  v.  Olson,  117 
111.  App.  128.  Arrest  by  officer  for  gam- 
bling- held  unlawful  unless  it  appears  from 
greater  weight  of  the  evidence  that  oflfense 
w^as  actually  committed.  Id.  An  officer  may 
justify  an  arrest  witliout  a  warrant  for  an 
offense  not  committed  in  his  presence  by 
showing  that  a  charge  had  been  made  of  the 
coniiTiission  of  a  felony,  and  that  he  had  rea- 
sonable cause  to  believe  that  such  felony 
had  been  committed  and  that  the  person  ar- 
rested had  committed  it.  Shannon's  Code, 
§  6997.  McCaslin  v.  McCord  [Tenn.]  94  S.  W. 
79. 

72.  If  he  knows  or  has  reasonable  ground 
to  believe  that  a  felony  has  been  commit- 
ted, and  that  a  particular  person  is  guilty, 
and  also  believes  tliat  he  will  escape  if  not  im- 
•nediately  apprehended.  Revisal  1905.  §  3178. 
Martin  v.   Houck    [N.  C]    54   S.   E.   291. 

73.  Pen.  Code  1895  §  896.  Porter  v.  State 
[Ga.]  52  S.  E.  283.  The  evasion  of  an  illeg-al 
arrest  by  flight  does  not  authorize  the  ar- 
rest of  a  person  as  a  fugitive  endeavoring  to 
escape.  Refusal  to  give  instruction  held  er- 
ror. Id.  Where  it  is  not  shown  that  person 
attempted  to  be  arrested  by  marslial  had 
violated  any  ordinance  of  the  town  other 
than    by   proof    of   a   verbal   complaint    made 
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As  a  general  rule  a  private  citizen  uia}*  make  an  arrest  for  a  public  offense  com- 
initted  in  his  presence,  when  the  person  arrested  lias  committed  a  felony,  though 
not  in  his  presence,  or  when  a  felony  has  been  committed  and  he  has  reasonable  .cause 
to  believe  that  the  person  arrested  committed  it,^^  or  on  an  immediate  and  fresh 
pursuit  of  one  who  has  escaped  from  jail  or  from  his  custody  after  having  been  law- 
fully arrested,^®  and  in  order  to  justify  an  arrest  for  a  crime  committed  out  of  his 
presence  he  must  be  al)le  to  show  by  a  preponderance  of  the  evidence  that  a  felony 
was  in  fact  committed,  and  that  the  person  arrested  committed  it  'or  that  he  had 
reasonable  cause  to  believe  that  he  did  so."  In  some  states,  however,  he  may  make 
an  arrest  only  when  an  offense  is  committed  or  attempted  to  be  committed  in  his 
presence,'^^  or  when  he  knows  that  the  person  arrested  has  committed  or  is  al)Out  to 
commit  an  offense,"'''  in  which  case  he  must  show  both  that  a  crime  has  been  commit- 
ted and  that  the  person  arrested  is  in  fact  the  guilty  part}'.^" 

An  officer  having  reasonable  cause  to  believe  that  a  person  named  in  a  warrant, 
or  one  whom  he  seeks  to  arrest  on  a  charge  of  felon}^  is  in  the  dwelling  house  of 
another,  ma}^  after  giving  notice  of  his  intention  and  a  refusal  to  admit  him,  break 
open  doors  if  necessary  to  the  prosecution  of  his  search.*^  A  private  person  seeking 
to  make  an  arrest  for  a  felony  has,  however,  as  a  general  rule,  no  right  to  break  into 


to  the  officer  by  another  that  he  had  created 
a  disturbance  and  he  eluded  the  officer  to 
prevent  an  illegal  arrest,  his  avoidance  of 
the  officer  by  flight  is  not  sucli  an  en  leavor 
to  escape  as  -will  justify  liis  arrest  without  a 
warrant.  Id.  Under  Shannon's  Code,  §§  7006, 
7007,  an  officer  without  a  warrant  may 
make  an  immediate  pursuit  and  recapture  of 
a  person  charged  with  crime  who  lias  es- 
caped, either  from  jail  or  from  his  personal 
custody.  McCaslin  v.  McCord  [Tenn.]  94  S. 
W.  79. 

74.  Pen.  Code  1S95,  §  S96.  Porter  v.  State 
[Ga.]  52  S.  E.  283.  Where  mayor  had  au- 
thority to  issue  warrant  for  apprehension 
of  persons  charged  ■with  violation  of  town 
ordinances,  and  -was  in  to'wn,  and  name  and 
identity  of  accused  was  known  and  haste 
was  not  imperative,  held  that  arrest  couli 
not  be  justified  on  this  ground  though  mayor 
was  at  home  sick,  where  it  did  not  appear 
that  he  was  incapacitated  from  attending 
to   business.     Id. 

75.  Shannon's  Code,  §§  7002,  7005,  was  in- 
tended to  cover  whole  subject  of  arrest 
without  a  warrant  by  a  private  person.  Mc- 
Caslin v.  McCord    [Tenn.]    94   S.  W.   79. 

76.  Under  Shannon's  Code,  §§  7006,  7007, 
a  private  person  may  immediately  pursue 
and  recapture  one  ■who  has  been  lawfully  ar- 
rested by  him  under  §§  7002-7005,  and  who 
has  escaped  from  his  custoly.  McCaslin  v. 
McCord  [Tenn.]  94  S.  W.  79.  Sections  7002- 
7005  do  not  authorize  a  private  person  to 
make  an  arrest  for  an  escape  except  where 
the  escape  is  itself  by  law  a  felony.  Id. 
Statute  does  not  authorize  either  a  private 
person  or  an  officer  to  arrest,  without  a  war- 
rant, one  '  lio  has  escaped  from  jail  or  from 
custody  when  the  pursuit  is  not  immediate 
or  fresli.  Id.  Instructions  held  erroneous. 
Id.  Nor  does  it  authorize  private  citizens  of 
one  county  to  go  into  other  counties  without 
warrants  in  search  of  criminals,  except  in 
cases  of  fresh  pursuit  of  a  fleeing  felon  en- 
deavoring to  avoid  immediate  capture  on  an 
original  arrest,  or  on  immediate  pursuit 
after   arrest  and   escape.     Id. 


77.  Must  be  able  to  show  by  a  prepond- 
erance of  the  evidence  that  a  felony  has  been 
committed,  and.  on  proving  this,  may  com- 
plete his  justification  by  showing  that  he 
had  reasonable  cause  to  believe  that  the  per- 
son arrested  committed  it.  Shannon's  Code, 
§  7002.  McCaslin  v.  McCord  [Tenn.]  94  S. 
W.   79. 

7S.  Under  Kurd's  Rev.  St.  1903,  c.  3S,  §  342. 
p.  677,  cannot  make  an  arrest  on  the  ground 
of  probable  cause.  Enright  v.  Gibson,  219 
111.  550,  76  X.  E.  689.  'Averment  in  count  for 
false  imprisonment  that  arrest  and  imprison- 
ment were  without  reasonable  or  probable 
cause,  held  properly  treated  as  surplusage. 
Id.  Where  declaration  in  action  against 
private  citizen  contained  a  count  for  false 
imprisonment  and  one  for  malicious  prose- 
cution, lield  that  instructions  with  reference 
to  doctrine  of  probable  cause  ■u'ere  properly 
modified  so  as  to  be  rendered  applicable  to 
last  count  only.  Id.  May  arrest  for  a  fel- 
only  without  a  warrant  if  the  offense  has 
been  committed  in  his  presence,  and  he  has 
reasonable  ground  to  believe  the  suspected 
part.v  to  be  guilty.  Revisal  1905,  §  3177. 
Martin  v.  Houck  [N.  C]  54  S.  E.  291.  But  if 
no  such  crime  has  been  committed  by  any 
one,  an  arrest  by  a  private  individual  with- 
out a  warrant  is  illegal.  Evidence  in  action 
for  false  imprisonment  held  not  to  show 
that  any  crime  had  been  committed.     Id. 

79.  A  private  citizen  knowing  that  one 
has  committed  or  is  about  to  commit  a  crime 
may  arrest  him  or  cause  him  to  be  arrested 
without  a  warrant.  Pandjiris  v.  Hartman 
[Mo.]   94   S.  W.  270. 

80.  Enright  v.  Gibson,  219  111.  550,  76  N. 
E.  689.  If  he  was  not  guilty  then  such  citi- 
zen is  liable  to  him  for  damages  sustained 
by  reason  of  such  arrest.  Pandjiris  v.  Hart- 
man  [Mo.]  94  S.  W.  270.  Fact  that  party 
making  the  arrest  acted  without  malice,  or 
under  advice  of  counsel,  or  had  reasonable 
cause  to  believe  the  arrested  party  to  be 
guilty  is  no  defense.     Id. 

81.  McCaslin  v.  McCord  [Tenn.]  94  S.  W. 
79. 
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the  house  of  any  person  other  than  the  one  sought  to  be  arrested,^^  except  upon  im- 
mediate and  fresh  pursuit  of  one  whom  he  has  lawfully  arrested  and  who  is  escaping 
from  his  custod}".®^ 

A  police  officer  was  not  known  to  the  common  law  and  therefore  can  exercise 
only  such  powers  as  are  given  him  by  statute.^*  Statutes  regulating  the  right  to 
make  arrests  without  warrants  apply  equally  to  municipal  peace  officers,  such  as 
policemen,  or  town  marshals.^^  In  executing  warrants  a  constable  is  a  ministerial 
officer,  and  in  the  apprehension  of  those  who  violate  the  law  is  a  conservator  of  the 
peace,*^  The  fact  that  the  violation  of  a  municipal  ordinance  may  not  amount  to 
either  a  felony  or  a  misdemeanor  does  not  dispense  with  the  statutory  requirements 
in  regard  to  issuing  a  warrant  for  the  offender.®^ 

§  2.  Privilege  from  arrcst.^^ —  The  fact  that  one  is  in  bankuptev  exempts  him 
from  arrest  on  civil  process  in  proceedings  to  collect  a  debt  from  which  a  discharge 
in  bankuptcy  would  be  a  release.^*  A  final  adjudication  on  the  bankrupt's  applica- 
tion for  a  discharge  terminates  his  privilege.^" 

§  3.  Complaint,  affidavit,  or  information  to  procure  warrant.^'^ — When  a 
charge  has  been  examined  by  a  magistrate,  and  the  evidence  taken,  and  the  exami- 
nation warrants  an  order  holding  the  defendant  to  answer,  the  imperfections  of  the 
complaint  are  cured  and  the  commitment  is  legal.^^  In  some  states  an  information 
mot  predicated  upon  an  affidavit  made  before  an  officer  authorized  by  law  to  take 
the  same  has  no  proper  basis  and  a  prosecution  cannot  be  maintained  thereon."^ 
The  affidavit  need  not  negative  exceptions  in  the  statute  which  the  defendant  is  al- 
leged to  have  violated.®*     A  city  court  auhorized  to  issue  warrants  has  authority 


82.  Under  Shannon's  Code,  §  7004,  a  pri- 
vate person  seeking  to  make  an  arrest  for 
felony  may,  after  notice  of  liis  intention  to 
make  an  arrest,  and  a  refusal  to  admit  him, 
break  open  an  outer  or  inner  door,  or  win- 
dow, of  the  dwelling  house  of  the  person 
sought  to  be  arrested,  but  not  that  of  a 
stranger.  McCaslin  v.  McCord  [Tenn.]  94  S. 
W.  79.  "Where  one  convicted  of  felony  in 
H.  county  escaped  to  B.  county  and  from 
there  to  G.  county,  and  about  a  week  later 
the  sheriff  of  B.  county  and  others  attempted 
to  arrest  him  in  G.  county  without  a  war- 
rant, held  that  they  were  to  be  regarded  as 
private  citizens  and  hence  had  no  right  to 
break  open  doors  of  dwelling  house  of  a 
stranger.  Id.  Instructions  held  erroneous. 
Id. 

83.  Under  Shannon's  Code,  §  7007,  a  pri- 
vate person  may,  upon  immediate  and  fresh 
pursuit  of  one  whom  he  has  arrested  for 
felony  and  who  is  attempting  to  escape, 
break  open  the  outer  or  inner  door,  or  win- 
dow, of  any  dwelling  house  in  which  the 
fugitive  has  sought  refuge  no  matter  to 
whom  it  belongs,  provided  he  first  gives 
proper  notice.  McCaslin  v.  McCord  [Tenn.] 
94  S.  W.  79. 

84.  Martin  v.  Houck    [N.  C]   54   S.  E.   291. 

8.1.  Pen.  Code  1895,  §  896,  applies  to  .mar- 
shals, and  while  they  have  authority  to  make 
arrests  for  violations  of  town  ordinances, 
they  cannot  do  so  without  warrants  save 
under  the  circumstances  therein  enumerated. 
Porter  v.  State    [Ga.]   52   S.   E.    283. 

86.  Constable  under  Revisal  1905,  §  2939. 
Martin  v.  Houck    [N.   C]    54   S.    E.   291. 

87.  Porter  v.  State  [Ga.]  52  S.  E.  283.  Or- 
dinance defining  disorderly  conduct  and  pre- 
scribii^   duties    of   marshal   held   relevant   in 


trial  for  assault  with  intent  to  murder  him 
by  one  resisting  arrest,  as  showing  his  au- 
thority to  make  arrests  for  misconduct  such 
as  he  was  informed  defendant  had  commit- 
ted.    Id. 

88.  See  5  C.  L.  265. 

89.  Must  appear  that  he  was  in  bank- 
ruptcy. Gibson  v.  Holmes  [Vt.]  62  A.  11. 
Certified  copies  of  docket  entries  in  bank- 
ruptcy court  held  inadmissible  to  show  such 
fact,  since  they  were  no  record,  but  only 
minutes   from   which   to   make  a   record.     Id. 

90.  Gibson  v.  Holmes  [Vt.]  62  A.  11. 
Plaintiff's  testimony  that  he  had  filed  his 
petition  in  bankruptcy  before  his  arrest  held 
insufficient  to  show  that  he  was  in  bank- 
ruptcy at  tlie  time  of  his  arrest,  where  it 
did  not  appear  when  he  filed  such  petition. 
Id. 

91.  See  5  C.  L>.   265. 

92.  People  V.  Warner,  147  Cal.  546,  82  P. 
196. 

93.  Code  Cr.  Proc,  art.  467.  Johnson  v. 
State  [Tex.  Cr.  App.]  85  S.  W.  274.  In  Texas 
city  attorneys  have  no  authority  to  take 
oaths  to  complaints  before  any  other  court, 
or  for  use  before  any  otlier  court,  than  the 
corporation  court.  Code  Cr.  Proc,  arts.  34, 
36,  467,  Acts  26  Leg.  p.  42,  c.  33,  §  6,  con- 
strued. Johnson  v.  State  [Tex.  Cr.  App.]  85 
S.  W.   274. 

94.  An  affidavit  for  arrest  under  Rev.  St. 
§  4364 — 20,  is  sufficient  when  the  defendant 
is  charged  with  keeping  a  place  open  on  Sun- 
day, "the  same  being  a  place  where  intoxi- 
cating liquors  are  on  other  days  of  the  week 
exposed  for  sale  and  sold."  The  exception 
provided  by  the  statute  must  in  such  a  case 
be  establislied  by  tlie  defendant,  and  it  is 
not  necessary  that  it  be  pleaded.  Schlagel 
V.  State  of  Ohio,   3  Ohio  N.  P.   (N.  S.)   429. 
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to  allow  the  amendment  of  an  affidavit  of  complaint  made  before  a  justice  of  the 
peace  and  returnable  to  it.®'  The  defendant  may  raise  any  questions  touching  the 
legality  of  his  arrest  upon  a  proceeding  to  be  discharged  from  custody,  but  if  he 
gives  bail  to  answer  the  charge,  he  cannot  raise  such  questions  by  motion  to  quash 
after  indictment  found.®'' 

§  4.  The  warrant  and  its  issuance.^'' — A  warrant  may  generally  be  issued  in 
any  county  in  which  the  person  sought  to  be  arrested  is  found. ®^  The  statutes  of 
Missouri  provide  that  complaints  subscribed  and  sworn  to  by  anyone  competent  to 
testify  against  the  accused  may  be  filed  with  any  justice  of  the  peace,  and  that  if 
the  justice  is  satisfied  that  the  accused  is  about  to  escape  and  has  no  known  place 
of  permanent  residence  or  property  in  the  county  likely  to  restrain  him  from  leaving 
for  the  offense  charged,  he  shall  immediately  issue  his  warrant  and  have  the  accused 
arrested  and  held  until  the  prosecuting  attorney  shall  have  time  to  file  an  informa- 
tion.^®  The  filing  of  the  complaint  with  the  justice  gives  him  jurisdiction  of  the 
subject-matter,^and  the  objects  and  purposes  of  the  person  making  it  do  not  affect 
his  jurisdiction.-  He  is  not  required  to  execute  an}'  writing  evidencing  the  neces- 
sity arising  for  the  issuance  of  a  warrant,  either  by  a  docket  entry,  or  an  indorse- 
ment on  the  wi'it,  or  otherwise.^ 

Where  the  statute  authorizes  the  appointment  by  the  board  of  commissioners 
of  a  mayor  pro  tempore  to  exercise  the  duties  of  the  mavor  in  the  event  of  his  sick- 
ness or  absence,  and  authorizes  the  mayor  to  issue  warrants  in  criminal  cases,  the 
mayor  pro  tempore  may  issue  such  warrants.*  The  regularity  of  his  appointment 
cannot  be  questioned  collaterally.^  Mere  irregularities  do  not  render  a  warrant 
void.*' 

§  5.  MaJcing  arrest,  and  keeping  and  disposal  of  prisoner? — As  a  general  rule 
it  is  the  duty  of  an  officer,  in  making  an  arrest,  to  state  his  official  character  and 
the  cause  of  the  arrest,  exhibiting  his  warrant,  if  he  has  one,^  but  the  failure  to  do 
so  does  not  justify  homicide  or  even  physical  resistance  by  the  party  arrested,  with- 
out an  inquiry  on  his  part  as  to  the  authority  for  his  arrest.®     One  may  resist  an 


95.  Under  Acts  1901,  p.  1865,  §  24.  g-iving 
city  court  of  Bessemer  authority  to  issue 
warrants.  Witherspoon  v.  State  [Ala.]  39 
So.   356. 

96.  "When  a  defendant  enters  bail  to  an- 
swer to  a  charge  of  having  at  a  given  time 
and  place  stolen  personal  property  from  the 
possession  of  a  person  named,  he  is  pre- 
sumed to  know  that  the  indictment  founded 
upon  the  preliminary  accusation  "tvill  in  le- 
gal language  charge  the  crime  of  larceny, 
and  state  the  quantity  of  the  goods,  and 
aver  the  property  to  be  in  a  certain  owner. 
V\'"ritten  accusation  held  sufficient.  Com- 
monwealth V.  Dingman,  26  Pa.  Super.  Ct.  615. 

97.  See  5   C.   L.   266. 

98.  Warrant  may  be  Issued  in  any  county 
in  which  the  person  sought  to  be  arrested 
is  found.  McCaslin  v.  McCord  [Tenn.]  94  S. 
"W.  79. 

99.  Rev.  St.  1899,  §  2750.  State  v.  Stobie 
[Mo.]  92  S.  "W.  191.  Is  not  necessary  that 
justice  be  satisfied  that  accused  is  ab'out  to 
escape  to  avoid  arrest  before  he  can  issue 
warrant,  but  it  is  sufficient  if  accused  has 
no  known  place  of  permanent  residence  or 
property  in   the  county.     Id. 

1.  State  V.  Stobie    [Mo.]    92   S.  W.   191. 

2.  The  objects  and  purposes  of  one  mak- 
ing   and    prosecuting    a    charge    against    one 


for    a    misdemeanor.     State    v.    Stobie    [Mo.] 
92   S.  W.  191. 

3.  State  V.   Stobie   [Mo.]    92   S.  W.    191. 

4.  State  V.  Thomas  [N.  C]  53  S.  E.  522. 
Revisal  1905,  §§  2933-2935,  3156-3162,  con- 
strued.    Id. 

5.  Not  in  prosecution  for  resisting  arrest 
where  defendant  claims  warrant  was  void 
because  of  want  of  power  to  issue  it.  State 
v.   Thomas   [X.   C]    53   S.   E.   522. 

6.  Fact  that  warrant  was  signed'  by 
judge  when  it  should  have  been  issued  by 
clerk  by  order  of  the  court  held  not  to  ren- 
der It  void.  Monroe  v.  Berry  [Ky.]  94  S. 
W.  38. 

7.  See   5   C.  L.  266. 

S.      State  v.  Byrd    [S.   C]    51   S.   E.   542. 

9.  State  V.  Byrd  [S.  C]  51  S.  E.  542. 
Where  magistrate  had  right  to  make  the  ar- 
rest, defendants  could  not  justify  resistance 
on  ground  that  he  did  not  give  them  express 
notice  that  he  was  an  officer,  if  that  fact 
was  known  to  them.  Id.  V^'here  defend- 
ants knew  they  were  actually  engaged  in 
the  commission  of  a  crime  which  subjected 
them  to  arrest  without  a  warrant  by  magis- 
trate or  certain  other  officers,  and  sliot 
without  inquiry,  held  that  they  did  so  at 
their  peril.  Id.  Instruction  in  trial  for 
homicide  as  to  right  to  resist  arrest  held 
properly  refused.     Id. 
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unlawful  arrest  by  the  use  of  all  necessary  force,^  or  may  avoid  tlie  attempted  arrest 
by  running  away  from  the  officer,^^  but  resistance  disproportionate  to  the  effort 
made  to  take  him  into  custody  is  unla^vful.^^  An  illegal  arre^rt  is  usually  nothing 
]nore  than  a  trespass,  and  does  not  excuse  a  homicide  committed  in  resisting  it,  un- 
less it  appears  that  such  killing  was  necessary  in  self-defense,  that  is  to  prevent 
death  or  great  ])odily  harm.^^  If  one  fires  at  the  officer  with  a  gun  and  misses  him, 
Avhen  such  resistance  is  unnecessary  to  defend  himself  from  an  illegal  arrest,  the 
offense  is  merely  an  unlawful  shooting  at  another,  not  in  self-defense,  and  does  not 
amount  to  an  assault  with  intent  to  murder.^* 

In  Kentuckv  a  justice  of  the  peace  has  no  aiithority  to  appoint  a  special  bailiff 
to  execute  a  warrant  of  arrest  issued  under  the  criminal  code.^^  In  Georgia  an  in- 
spector of  roads  and  bridges  who  has  been  sworn  in  as  a  deputy  sheriff  as  authorized 
by  Jaw  has  the  same  power  as  other  deputy  sheriffs  to  make  arrests  for  violations 
of  the  criminal  laws."  His  appointment  and  qualification  as  deputy  sheriff  may  be 
sho^m  by  proof  that  he  acts  as  such,  without  production  of  the  -written  appoint- 
ment.^'^ 

Sheriffs  making  arrests  without  warrants  outside  of  their  counties  have  no 
greater  rights  than  private  citizens.^^  The  right  of  a  constable  to  arrest  without 
a  warrant  is  generally  confined  to  the  limits  of  the  town,^^  and  a  police  officer  has, 
as  a  rule,  no  authority  to  make  arrests  outside  of  the  city  for  offenses  committed 
beyond  its  limits.^" 

§  6.  Preliminary  hearing,  binding  over,  or  discharge.-''^ — -When  an  arrest  is 
]nade  without  a  warrant  defendant  must  ordinarily  be  forthwith  carried  before  the 
most  convenient  magistrate  of  the  county,  to  whom  the  grounds  of  arrest  must  be 
stated,  and  who  must  forthAvith  proceed  to  an  examination.-- 

The  examination  must  be  conducted  substantially  in  the  manner  prescribed  by 
the  statute,^^  but  irregularities  or  errors  in  the  proceedings  are  immaterial  where 


10,  Porter  v.  State  [Ga.]  52  S.  E.  283. 
One  who  has  committed  a  misdemeanor  may 
use   proportionate  force   in    resistance.     Id. 

11,12.     Porter  v.   State    [Ga.]    52    S.   E.    283. 

13.  State  V.  Byrd  [S.  C]  51  S.  E.  542. 
One  has  no  right  to  kill  another  or  to  do 
him  great  bodily  harm  to  prevent  a  mere 
trespass  arising  from  the  attempt  of  the 
latter  to  arrest  him  without  authority.  Nee- 
ley  V.  Com.  [Kj-.]  93  S.  W.  596.  If  resist- 
ance disproportionate  to  the  effort  made  to 
take  one  into  custody  culminates  In  a  hom- 
icide, he  is  guilty  of  manslaughter.  To  slay 
officer  who  is  without  authority  of  law  to 
inake  an  arrest  for  a  misdemeanor,  where 
the  motive  is  merely  to  avoid  an  illegal  ar- 
rest, is  manslaughter  and  not  murder.  Por- 
ter V.  State   [Ga.]   52  S.   E.   283. 

14.  Where  It  appeared  that  firing  on  mar- 
shal was  without  excuse,  verdict  finding  de- 
fendant guilty  of  assault  with  Intent  to 
murder  held  wholly  unauthorized.  Porter  v. 
State    [Ga.]   52   S.  E.   283. 

15.  Not  to  execute  warrant  in  proceed- 
ings to  require  one  to  keep  the  peace.  Cr. 
Code  Prac,  §§  26,  382-393,  construed.  Nee- 
ley  V.  Com.   [Ky.]   93  S.  W.   596. 

16.  Inspectors  under  Act  Dec.  8,  1899 
[Acts  1899,  p.  89,  Epps'  Code  Supp.,  §§  6097, 
6103).     Earl  v.   State    [Ga.]    52   S.    E.   78. 

17.  Earl  v.    State    [Ga.]    52    S.   E.   78. 

18.  Where  one  convicted  of  felony  in  H. 
county  escaped  to  B.  county  and  from  there 
to  G.  county,  and  about  a  week  later  the 
sheriff  of  B.  county  and  others  attempted  to 


arrest  him  in  G.  cotmty  without  a  warrant, 
held  that  they  were  to  be  regarded  as  pri- 
vate citizens,  and  hence  had  no  right  under 
Shannon's  Code,  §§  7004,  7006,  to  break  open 
doors  of  dwelling  of  a  stranger.  McCaslin 
v.   McCord    [Tenn.]    94   S  .W.   7  9. 

19.  Revisal  1905,  §  2939.  Cannot  justify 
arrest  as  an  officer  where  he  did  not  arrest 
in  the  town.  Martin  v.  Houck  [N.  C]  54  S. 
B.  291.  In  such  case  co-defendants  who 
acted  as  his  deputies  cannot  justify  under 
him.     Id. 

20.  Police  officers  of  the  city  of  St.  Louis 
have  no  authority  to  arrest  offenders  in  St. 
Louis  county  for  offenses  committed  in  such 
county  and  outside  of  the  city.  Act  March 
15,  1899  (Laws  1899,  p.  51),  and  St.  Louis 
citv  charter,  §  14,  Rev.  St.  1899,  p.  2467,  con- 
strued.    State   v.    Stobie    [Mo.]    92   S.   W.    191. 

21.  See  5   C.  L.   267. 

22.  Cr.  Code  Prac,  §§  46,  48.  Johnson  v. 
Collins  [Ky.]  89  S.  W.  253.  Statute  held 
sufficiently  complied  with.     Id. 

23.  ■^''here  accused  was  arrested  on  a 
complaint  and  warrant  charging  murder  in 
the  first  degree,  pleaded  not  guilty,  and  an 
adjournment  was  taken,  and  on  the  ad- 
journed day  an  examination  was  held  and  an 
inquest  taken,  and  the  justice  found  that 
there  was  probable  cause  to  believe  the  de- 
fendant guilty  of  murder,  ordered  the  pro- 
ceedings stopped,  and  the  defendant  sent  to 
jail  to  appear  before  the  circuit  court  to 
answer  thereto,  and  issued  a  commitment 
under    which    defendant    was    committed    to 
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the  defendant  is  not  thereby  deprived  of  any  substantial  rights.-*  In  the  absence 
of  a  showing  to  the  contrary  it  is  presumed  that  the  proceedings  leading  up  to  the 
coiamitnient  of  the  defendant  by  the  magistrate  were  regularly  conducted.^^  In 
order  to  hold  the  defendant  and  put  him  on  his  trial,  the  committing  magistrate  is 
not  required  to  find  evidence  sufficient  to  warrant  a  conviction,-''  but  all  that  is 
necessary  is  that  there  be  sufficient  legal  evidence  to  make  it  appear  that  a  public 
offense  has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the  defend- 
ant guilty  thereof. ^^ 

In  Texas  there  is  no  legal  necessitv'  for  examining  trials  by  justices  of  the 
peace  in  misdemeanor  cases,-^  and  the  justice  is  not  entitled  to  fees  for  holding 
them.-''  In  Louisiana  neither  the  coroiier's  jury  nor  the  coroner  has  authority  to 
determine  the  degree  of  criminality  on  the  part  of  the  accused,  and  their  action 
in  so  doing,  and  the  action  of  the  district  judge  in  making  such  action  or  the  evi- 
dence taken  at  the  inquest  the  basis  and  authority  for  admitting  the  parties  to  bail, 
are  nullities  and  should  be  disregarded  when  one  offers  to  make  affidavit  charging 
them  with  a  higher  crime.^" 

§   7.     Custody  mvaiting  indictment  or  trial.°'^ — In  Kentucky  the  transfer  of  a 
prisoner  from  one  jail  to  another  in.  the  same  county  is  discretionary .^^ 
Abrest  of  Judg^iext;  Akrest  g:n  Civil  Process,  see  latest  topical  index. 

ARSON.» 

The  Crime   (271).  Indictment  and  Prosecutions   (272). 

The  crimp^* — At  common  law  the  offense  of  arson  was  one  against  the  habita- 
tion and  not  against  property,'"  the  purpose  being  to  protect  human  life  and  safetv, 
and  its  gist  lay  in  the  malicious  burning  of  a  liouse  or  dwelling  of  another.^''    Wliere 


jail,  held  that  defendant  had  a  legal  prelim- 
inary examination.  Montgomery  v.  State 
[Wis.]    107   N.   W.   14. 

24.  Order  of  county  judge,  sitting  as  an 
examining  court,  transferring  prosecution  of 
accused  to  circuit  court  pending  examina- 
tion, lield  irregular,  but  not  illegal  where 
evident  intention  'u-as  to  surrender  jurisdic- 
tion of  the  investigation  to  circuit  court 
and  grand  jury,  and  the  latter  had  concur- 
rent jurisdiction  to  conduct  such  investiga- 
tion, and  there  was  no  objection  or  excep- 
tion by  the  accused.  Monroe  v.  Berry  [Ky.] 
94  S.  TV.  38.  Effect  was  to  give  circuit  court 
and  grand  jury  complete  jurisdiction  over 
the  person  of  the  accused,  the  same  as  if 
he  had  been  held  over  by  the  examining 
court.  Id.  The  adjournment  of  a  prelim- 
inary examination  by  a  justice  of  the  peace 
for  a  longer  period  than  that  allowed  by 
statute  does  not  dender  the  subsequent  ex- 
amination a  nullity  unless  it  has  actually 
prejudiced  the  defendant,  or  has  tended  to 
his  prejudice  in  respect  to  a  substantial 
right.  Adjournment  for  more  than  three 
days  in  violation  of  Rev.  Codes  1899,  §  7954. 
State  v.  Foster  [N.  D.]  105  N.  W.  938.  Is  a 
mere  error  or  mistake  in  proceedings  which, 
under  Rev.  Codes  1899,  §  8423,  does  not  ren- 
der it  void  where  no  prejudice  is  shown.  Id. 
Irregularities  in  examination  held  not  to 
have  sacrificed  any  substantial  rights  of  de- 
fendants. Johnson  v.  Collins  [Ky.]  89  S. 
W.   253. 

25.  Defendant  must  make  some  showing 
to  the  contrary.  People  v.  "V^^'arner,  147  Cal. 
546,  82  P.   196. 

2«.     In  re  Mitchell   [Cah  App.]   82  P.   347. 
27.     Evidence     held    sufficient    to    warrant 
justice    In    holding   accused   and    committing  | 


him  for  trial.     In   re  Mitchell    [Cal.  App."]    82 
P.  347. 

28.  Justice  can  take  the  affidavit  and 
turn  it  over  to  the  countj'  attorney,  upon 
which  he  can  file  an  information  in  the 
county  court,  from  wliich  court  a  warrant 
may  issue  for  the  arrest  of  the  accused,  and 
in  which  court  he  may  be  subseauently 
tried.  Ex  parte  Way  [Tex.  Cr.  App.]  89  S. 
W.   1075. 

29.  Ko  statute  authorizing  them.  Ex 
parte  Way    [Tex.   Cr.   App.]    89   S.    W.    1075. 

30.  Coroner's  jury  returned  verdict  that 
for  the  death  of  a  certain  person  a  certain 
other  named  person  was  responsible  for 
manslaughter  as  principal  and  certain  other 
persons  as  accessories,  and  coroner  made 
affidavit  against  such  persons  in  conformity 
thereto.  Parties  were  not  arrested  and  no 
preliminary  examination  was  had,  but  dis- 
trict judge  admitted  the  parties  to  bail  on 
the  force  and  strength  of  the  antecedent 
proceedings,  and  thereafter  refused  to  take 
affidavit  of  one  who  alleged  that  he  was 
present  at  the  homicide  and  personally 
cognizant  of  the  facts,  and  who  requested 
that  he  be  allowed  to  make  affi.davit  to  the 
fact  and  to  charge  the  parties  with  murder. 
Held  that  it  was  the  duty  of  the  court  to 
accept  tile  affidavit,  and  to  cause  the  par- 
ties to  be  arrested  and  a  preliminary  exami- 
nation to  be  made,  and  mandamus  would 
lie  to  compel  liim  to  do  so.  State  v.  Elfer 
[La.]    40    So.   370. 

31.  See   5   C.   L.   268. 

32.  Not  subject  to  review  by  mandamus. 
Monroe  v.  Berry    [Ky.]    94   S.  V\^   38. 

33.  See  Clark  &  Marshall  on  crimes  [2nd 
Ed.]    §    410,    p.   619. 

34.  See  5  C.  L.  268. 
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eonffress  by  statute  provides  for  the  punishment  of  arson  without  further  definition, 
the  "common-law  definition  is  deemed  adopted.^''  In  some  states  malice  and  willful- 
ness are  both  essential  ingredients  of  the  crime.='«  An  act  is  willful  in  law  onlv 
when  it  involves  some  degree  of  conscious  wrong  or  evil  purpose  upon  the  part  of 
tlie  actor,  or  at  least  an  inexcusable  carelessness  or  recklessness  on  his  part,  whether 
the  act  be  right  or  wrong.^"  A  malicious  act  generally  involves  all  that  is  included 
in  the  term 'willful,  and  is  further  marked  by  either  hatred  or  ill  will  toward  the 
party  injured,  or  such  utter  recklessness  and  disregard  of  the  rights  of  others  as 
denotes  a  corrupt  or  malevolent  disposition.***  As  in  other  cases  to  constitute  an 
attempt  to  commit  the  crime  there  must  be  an  intention  to  commit  it,  and  some 
overt  act,  falling  short  of  the  completed  crime,  must  be  done  toward  its  commis- 
sion.*^ 

Indictment  and  prosecution.  Indictments^ — As  in  other  cases  the  indictment 
must  fully  apprise  defendant  of  the  accusation  against  him,*^  and  aver  all  the  es- 
sential elements  of  the  crime.**  An  indictment  for  the  common-law  crime  must 
charge  that  the  burned  building  was  a  dwelling  house  or  place  of  abode.*^  An  aver- 
ment of  the  value  of  the  property  is  unnecessary  unless  value  enters  into  the  degree 
of  the  crime  or  affects  the  punishment.*^  An  averment  that  the  burned  building 
was  situated  in  a  designated  city  sufficiently  describes  it.*^  The  proof  must,  of 
course,  correspond  with  the  allegations  of  the  indictment.*^ 

Evidence}^ — The  usual  rules  of  criminal  evidence  apply. ^"^  A  quarrel  between 
the  defendant  and  the  occupant  of  the  house  burned  and  accompanying  threats  to 
burn  may  be  shown.^^     Where  defendant  occupied  the  burned  building  the  fact 


35,36.  United  States  v.  Cardish,  143  F. 
640. 

37.  United  States  v.  Cardish,  143  F.  640. 
Act  March  3.  1885.  c.  342,  §  9,  23  St.  385,  pro- 
viding for  the  trial  and  punishment  of  In- 
dians committing'  "arson"  and  other  crimes 
on  an  Indian  reservation,  uses  that  term  in 
its  common-law  sense,  and  it  does  not  in- 
clude burning  of  building  other  than  a 
dwelling  house  and  not  occupied  as  such. 
Id.  Congress  did  not  have  in  mind  and  in- 
tend to  include  the  malicious  burning  pen- 
alized by  Rev.  St.,  §  5386,,  punishing  the 
burning  of  buildings  in   forts,   etc.     Id. 

3S.  Code,  §  4776-47S0.  State  v.  T\Mlling 
[Iowa]  105  N.  W.  355.  Instruction  defining 
malice  in  terms  identical  with  the  accepted 
definition  of  willfulness,  held  prejudicially 
erroneous,  where  charge  as  a  whole  ignored 
necessity  which  state  was  under  to  estab- 
lish malice  as  an  essential  element  of  the 
crime.  Id.  Involves  the  elements  of  both 
willfulness  and  malice.  State  v.  Harvey 
[Iowa]    106   N.   W.   938. 

39,40.  State  v.  Willing  [Iowa]  105  N.  "W. 
355. 

41.  Mere  preparation  for  its  commission 
is  not  sufficient.  State  v.  Taylor  [Or.]  84  P. 
82.  "Where  defendant  employed  two  other 
persons  to  commit  the  crime,  gave  them  the 
materials  with  which  to  do  it,  showed  them 
how  to  start  a  slow  burning  fire,  paid  tliem 
for  their  services,  gave  them  a  horse  to 
ride,  and  started  them  on  their  way,  held 
that  he  was  guilty  of  overt  acts  justifying 
his  conviction  of  an  attempt  under  B.  &  C. 
Comp.,    §    2159.      Id. 

42.  See    5  C.   L.    269. 

43.  Indictment  charging  that  accused  in 
the  nighttime  did  unlawfully,  willfully,  and 
maliciously  set  fire  to  and  attempt  to  burn 
a  certain  building  owned  by  A.  and  occu- 
pied by  B.  as  a  dwelling  house  held  to  suffi- 


ciently allege  an  attempt  to  commit  arson, 
though  needlessly  prolix.  Kinchien  v.  State 
[Fla.]  39  So.  467.  Information  held  to 
charge  defendant  and  his  wife  with  the  con- 
summated offense  of  arson  and  not  with  a 
conspiracy  to  commit  it,  and  hence  to  be 
good.  State  v.  Mann,  39  "V\"ash.  144,  81  P. 
561. 

44.  Neither  count  of  indictment  held  to 
allege  arson  in  either  the  first  or  second  de- 
gree under  Code  1896.  §§  4336,  4337,  pre- 
scribing forms  for  such  indictments.  Stou- 
denmire  v.   State  [Ala.]   40  So.   321. 

4.5.  Indictment  charging  tlie  burning  of 
a  building  "used  as  a  schoolhouse  and  build- 
ing," etc..  held  insufficient  to  aver  offense 
under  Act  March  3,  1885,  c.  342,  §  9.  23  St. 
385.     United   States   v.   Cardish,   143   F.    640. 

46.  Held  unnecessary.  Ayres  v.  State 
[Tenn.]    91   S.  V^'.   195. 

47.  Is  sufficient  to  allege  that  it  is  within 
jurisdiction  of  court.  Ayres  v.  State  [Tenn.] 
91   S.  V^^   195. 

48.  Fatal  variance  between  proof  that 
building  burned  was  a  barn  and  indictment 
under  Code,  §  4337,  for  arson  in  second  de- 
gree charging  the  burning  of  a  corncrib,  the 
statute  showing  an  intention  to  regard  the 
two  as  separate  and  distinct  strucures. 
Jackson  v.   State   [Ala.]    40  So.  979. 

40.     See  5  C.  L.   269. 

50.  See  Indictment  and  Prosecution.  5  C- 
L.  1790.  As  between  memory  of  witness  as 
to  contents  of  insurance  policy  and  a  mem- 
orandum of  its  contents  his  memory  is  the 
best  evidence,  even  though  he  is  compelled 
to  use  the  memorandum  to  refresh  his  mem- 
ory. State  V.  Mann.  39  Wash.  144,  81  P.  561. 
Testimony  of  insurance  agent  as  to  contents 
of  policy  on  property  held  inadmissible  as 
not  the  best  evidence.  State  v.  Harvey 
[Iowa]    106  N.  -W.   938. 

61.     Where     witness's      testimony      shows 
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that  he  removed  2:oods  therefrom  shortly  before  the  fire  is  admissible  as  tending  to 
show  motive  and  to  connect  the  defendant  with  the  crime  charged. ^^  The  remote- 
ness of  the  removal  from  the  time  of  the  fi?e  does  not  render  such  evidence  inad- 
missible but  goes  only  to  its  probative  force.^^  Testimony  that  the  witness  could 
have  saved  certain  persons  had  he  known  that  they  were  in  the  building,^*  evidence 
of  admissions  of  defendant  to  an  insurance  adjuster  that  he  had  had  fires  in  other 
buildings  previously  occupied  b}^  him,^^  and  evidence  that  he  refused  to  allow  an 
examination  of  his  goods  after  the  fire,^^  is  inadmissible.  So  is  evidence  of  the 
chief  of  the  fire  department  that  he  had  one  of  his  men  watchmg  the  building  at 
night  for  several  days  after  the  fire,^''  and  his  opinion  as  to  the  effect  of  certain 
conditions  in  the  building  produced  by  opening  doors  and  windows.^*  Cases  deal- 
ing with  the  admissibility  of  evidence  to  show  the  origin  and  cause  of  the  fire,^'* 
motive,*'''  the  ownership  of  the  burned  building,"^  and  to  impeach  or  contradict  the 
defendant.''^  and  the  sufficiency  of  the  evidence  to  sustain  a  conviction,*'^  will  be 
found  in  the  notes. 


that  he  was  present  at  a  quarrel  on  the 
afternoon  of  the  nig-ht  of  the  burning.  Kin- 
chien   v.    State    [Fla.]    39   So.    467. 

52.  State  V.  Mann,  39  Wash.  144,  81  P. 
561. 

53.  Fact  that  shipments  were  made  seven 
and  five  days  before  fire.  State  v.  Mann,  39 
Wash.    144,   81  P.   561. 

54.  Testimony  that  witness  could  have 
saved  certain  persons  had  he  known  that 
they  were  in  the  building  held  irrelevant 
and  prejudicial  as  calculated  to  inflame  the 
lurors'  minds  against  the  accused.  State  v. 
Harvey    [Iowa]    106  N.   W.   938. 

55.  Where  alleged  motive  was  to  secure 
insurance.  People  v.  Brown.  96  N.  Y.  S.  957. 
Its  adinission  and  the  refusal  to  strike  it  out 
held  error,  particularly  where  court  refused 
to  admit  evidence  that  one  of  the  other  fires 
referred  to  was  in  a  building  occupied  by 
defendant's  brother.      Id. 

PM.     People  V.   Brown,   96  N.  T.   S.    957. 

57.  Is  in  effect  giving  action  of  chief  as 
indicating  his  opinion  that  flre  was  suspi- 
cious and  premises  needed  watching,  to  pre- 
vent a  further  fire.  People  v.  Brown,  96  N. 
Y.    S.    957. 

58.  That  it  -w'ould  create  a  "nice  kind  of 
a  draft."  People  v.  Brown,  96  N.  T.  S.  957. 
Is  not  a  proper  subject  for  expert  evidence 
and  chief  is  no  more  an  expert  than  the  jur- 
ors.    Id. 

.^0.  Where  state's  theory  was  that  de- 
fendant set  fire  to  the  building  after  sat- 
urating a  part  of  it  viMth  kerosene,  evidence 
that  three  or  four  days  after  the  fire  wit- 
ness examined  the  ground  under  defendant's 
room  in  the  house  and  that  it  smelted  of 
kerosene  was  admissible.  Was  not  too  re- 
mote, but  its  value  was  for  the  jury.  State 
v.  Watson  [Or.]  85  P.  336.  Coal  oil  can, 
sacks  and  excelsior  saturated  with  oil,  etc., 
taken  from  defendant's  room  in  the  burned 
house,  which  were  shown  to  have  been 
safely  preserved  until  the  time  of  the  trial 
and  which  were  properly  identified  held  ad- 
7Curr.  Law  — 18. 


missible   as   tending   to   show   the   origin   and 
cause   of   the   fire.     Id. 

60.  Where  existence  of  motive  attempted 
to  be  shown  by  the  state  depended  largely 
on  the  relative  value  of  the  property  to  the 
amount  of  insurance,  and  insurance  agenc 
had  testified  as  to  the  writing  of  a  policy 
on  the  property,  held  error  to  strike  out  his 
statement  on  cross-examination  that  he  took 
the  usual  precautions  i-equired  by  the  com- 
pany to  ascertain  the  value  of  the  property, 
and  thought  it  a  good  risk  and  not  over- 
insured.  State  V.  Harvey  [Iowa]  106  N.  W. 
938. 

61.  W^here  indictment  laid  ownership  in 
W.  and  state  claimed  that  W.  subleased 
from  defendant,  and  that  defendant  leased 
a  room  from  W..  held  that  a  receipt  given 
by  defendant  to  W.  while  he  w^as  in  jail  was 
admissible  to  show  that  W.  was  the  owner 
for  the  purposes  of  the  case.  State  v.  Wat- 
son [Or.]  85  P.  336.  Where  witness  swore 
that  he  had  used  a  brush  and  oil  in  sweep- 
ing the  floor  of  the  burned  building,  his  dec- 
larations ten  days  after  the  fire  that  oil  on 
floor  was  put  there  for  a  purpose  did  not 
tend  to  contradict  such  testimony  and  was_ 
inadmissible  to  impeach  him.  People  v. 
Brown,    96  N.   Y.   S.    957. 

62.  Testimony  that  witness  saw  female 
defendant  in  the  cro-wd  at  the  fire  and  that 
her  hair  was  in  perfect  order  held  adinissi- 
ble,  where  defendant  resided  in  the  build- 
ing which  was  burned  in  the  nighttime,  and 
she  claimed  to  have  hastily  escaped  through 
the  window  after  discovering  the  fire.  State 
V.    Harvey    [Iowa]    106    N.   "W.    938. 

63.  ICviflenop  held  siiffieieRt  to  su.vtstin  a 
conviction.  State  v.  Mann,  39  Wash.  144,  81. 
P.  561.  For  attempt.  Kinchien  v.  State. 
[Fla.]  39  So.  467.  Held  not  such  a  lack  of 
evidence  as  to  warrant  appellate  court  in 
directing  a  dismissal  of  tiie  prosecution. 
State  V.  Harvey   [Iowa]   106  N.  'W.  938. 

Evirtcnce  held  insnlKcicnt.  Scott  v  Com.. 
[Ky.]  90  S.  "W.  9G0.  Circumstantial  evi-. 
dence.     State  v.   Morney   [Mo.]   93  S.  W-  IIU, 
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Instructions.'''* — Willfulness  and  malice  should  both  be  defined  where  they  are 
elements  of  the  crime.'^^  Instructions  may  assume  the  truth  of  facts  in  regard  to 
which  there  is  no  conflict  in  the  evidence.^® 


ASSAULT  AND   BATTERY. 


§  1.     Nature  and  Elements  of  Criminal  O^ 
fense   (274).     Aggravated  Assault  (274). 
8  2.     Defenses  (274). 
§   3.     Indictment    (274). 


§  4.     Evi<lence;  Instructions;  Verdict;  Pci£>i 
Isfament  (274). 

§  5.     Civil  Liability   (275).     Defenses   (276). 

Pleading,  Evidence,  and  Trial  (276). 


Qualified  assaults  are  elsewhere  treated.®'' 

§  1.  Nature  and  elements  of  criminal  offcnse.^^ — Assault  is  defined  in  many 
states  by  statute,®"  but,  in  general,  is  an  unlawful  attempt,  bv'  violence,  to  do  injury 
to  the  person  of  another,'*  with  the  present  ability  to  carry  the  attempt  into  execu- 
tion.^^ 

Aggravated  assauUP — Where  one  fires  upon  his  assailant  while  under  a  sudden 
passion  aroused  by  the  attack,  the  offense  is  reduced  from  an  assault  to  murder  to 
aggravated  assault,"^  though  the  right  of  self-defense  has  ceased.''*  An  assault  with 
intent  to  commit  rape  may  constitute  an  aggravated  assault  where  the  force  used 
was  insufficient  to  constitute  the  former  offense.''^  One  who  fires  a  revolver  merely 
to  frighten  his  assailant  is  guilty  of  simple  assault  only.''® 

§  2.  Def enses?'' -^mce  the  act  must  be  unlawful,  a  person  standing  in  loco 
parentis  may  administer  reasonable  chastisement  to  a  child,'®  but  if  the  punish- 
ment is  immoderate  and  results  in  permanent  injury  or  is  done  malo  animo,  it  be- 
comes criminal.'^  One  attacked  may  use  force  in  the  defense  of  his  person,  but  the 
force  employed  must  be  commensurate  with  the  necessity  therefor,*"  and  he  must 
not  have  provoked  the  difficult}'  in  the  first  instance.-^  No  looks  or  gestures,  how- 
ever insulting,  or  words,  however  offensive,  justify  an  assault,®'  nor  does  the  de- 
manding of  illegal  fees  by  a  toll  gate  keeper.®^  As  specific  intent  is  not  an  essential 
element  of  assault,  drunkenness  constitutes  no  defense.®* 

§  3.  Indictments^ — An  indictment  charging  assault  in  the  language  of  the 
fitatute  defining  the  offense  is  sufficient.®®  Present  means  of  carrying  the  attempt 
into  execution  must  be  alleged.*'' 

'        §  4.     Evidence;  instructions;  verdict;  punishments^ — The  general   rules   of 
criminal  practice  as  to  the  admissibility  of  evidence  are  applicable.®^     In  Texas  on 


64.     See  5  C.  L,.  269,  n.   97. 

«.5.     State  V.  Harvey   [Iowa]   106  N.  "W.  938. 

66.  Statement  in  instruction  that  evi- 
dence tended  to  show  that  defendant  leased 
room  where  fire  occurred,  and  that  there 
were  found  in  such  room  a  can  of  oil,  etc., 
held  not  to  invade  provice  of  jury.  State 
V.  Watson    [Or.]    S5   P.   336. 

67.  See    Homicide,    5    C.    L.    1702;    Rape,    6 
L.    1237,   and   like   topics. 

68.  See  5  C.  L.  269. 

69.  Where  defendant  drew  a  revolver 
saying  that  he  would  put  prosecuting  wit- 
ness out  of  misery,  and  was  only  prevented 
by  third  persons,  he  is  guilty  within  the 
Code.      State  v.  McFadden    [Wash.]   84  P.   401. 

70.  State  V.   Truitt    [Del.]    62  A.   790. 

71.  State  V.  Wilson  [Del.]  62  A.  227;  State 
V.   Brown    [Del.]    63   A.   328. 

72.  See  5.  C.  L.  270.  n.  6-8. 

73.  Barnett  v.  State  [Tex.  Cr.  App.]  93 
S.   W.   722 

74.  Cooper  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.   94,   89  S.  W.   1068. 

75.  Fewox  V.  State  [Tex.  Cr.  App.]  90  S. 
W.  178. 


76.  Not  of  aggravated  assault.  Barnett 
v.  State   [Tex.   Cr.  App.]    93  S.  W.   722. 

77.  Se6  5  C.  L.  270. 

78.  As  a  teaclier.  Holmes  v.  State  [Ala.] 
39  So.  569. 

79.  Holmes  v.   State   [Ala.]   39  So.   569. 

SO.  One  is  not  justified  in  stabbing  an 
unarmed  assailant  unless  tliere  are  circum- 
stances producing  great  inequality,  as  great 
superiority  in  physical  strength,  etc.  Mc- 
Evoy  V.  State,   123  Ga.   506,  51  S.  E.   500. 

81.  Crowe  V.   Com.    [Ky.]    91  S.  W.   663. 

82.  State  V.  Bell  [Del.]    62  A.  147. 

83.  Commonwealth  v.  Rider,  29  Pa.  Super. 
Ct.   621. 

84.  State  v.   Truitt    [Del.]    62  A.   790. 
S.5.     See  5  C.   L.   271. 

86.  State  v.  Cummings  [Iowa]  105  N.  W. 
57. 

87.  Guy  V.  State   [Ind.  App.]    77  N.  E.   855. 

88.  See  5  C.  L.   272. 

89.  Evidence  of  a  subsequent  difficulty 
between  prosecuting  w^itness  and  a  third 
person  is  immaterial  where  it  is  not  shown 
that  her  injuries  were  then  received.  Hon- 
eycutt  v.   State   [Tex.  Cr.  App.]    92  S.  W.  421. 
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trial  for  aggravated  assault,  where  the  infliction  of  an  injury  is  shown,  the  statute 
imposes  the  burden  on  defendant  to  show  that  the  act  was  innocent.**"  On  a  trial 
for  an  assault,  proof  of  a  battery  may  be  admitted  as  a  part  of  the  res  gestae  of  the 
assault.''^  Under  an  indictment  charging  that  the  aggravated  assault  was  com- 
mitted with  a  knife,  such  means  of  assault  must  be  proved,^-  and  also  that  the  knife 
was  a  dangerous  weapon.^^  On  trial  of  a  charge  of  assault  against  a  teacher  for 
punishing  a  pupil,  the  effect  of  the  battery  may  be  sho^vn.^*  Cases  dealing  with 
the  sufficiency  of  the  evidence  will  be  found  in  the  notes. ^^ 

The  necessity  of  giving  an  instruction  upon  a  particular  matter  is  largely  de- 
termined by  the  nature  of  the  evidence.''^  The  instructions  should  be  definite  ^^ 
and  clear,^^  but  need  not  cover  immaterial  matters.^^  Where  defendant's  acts 
clearly  evince  the  intent  to  do  injury,  it  is  not  error  to  omit  to  submit  such  question 
to  the  jury.^ 

Under  a  statute  authorizing  a  fine  or  imprisonment,  a  judgment  imposing  both 
is  irregular,^  and  if  imprisonment  is  imposed  it  must  not  be  in  excess  of  that  al- 
lowed by  statute.^ 

§  5.     Civil  liahility.* — Where  two  or  more  assist  one  another  in  committing  an 


90.  "White's  Ann.  Pen.  Code,  art.  588. 
Thompson  v.  State  [Tex.  Cr.  App.]  89  S.  "W. 
1081. 

91.  Davis  V.  State  [Tex.  Cr.  App.]  90  S. 
W.   646. 

92.  Hext  V.  State  [Tex.  Cr.  App.]  90  S.  T^*. 
43. 

93.  Otherwise  the  offense  will  be  a  sim- 
ple assault.  Hext  v.  State  [Tex.  Cr.  App.] 
90  S.  "W.  4.3. 

94.  As  that  she  was  confined  to  her  bed 
and  the  length  of  time.  Holmes  v.  State 
[Ala.]   39  So.   569. 

95.  Evidence  held  sufficient  to  convict  of 
ag-gravated  assault  where  it  appears  that  de- 
fendant rudelj-  jerked  a  rope  from  the  hands 
of  a  two  year  old  child,  throwing  her  down 
*nd  injuring  her.  Davis  v.  State  [Tex.  Cr. 
App.]  90  S.  W.  646.  Evidence  which  is  suffi- 
cient to  authorize  a  conviction  of  assault 
with  intent  to  kill  does  not  thereby  become 
insufficient  to  convict  of  aggravated  assault. 
Butler  V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.   937,   89  S.   W.   6  47. 

96.  The  giving  of  an  Instruction  as  to  the 
effect  of  provoking  an  assault  upon  the  right 
of  self-defense  is  proper  ^-here  the  evidence 
tends  to  show  that  defendant  used  abusive 
language  towards  prosecutor.  Coleman  v. 
State  [Tex.  Cr.  App.]  91  S.  W.  783.  "Where 
the  evidence  presents  two  issues  of  defense, 
of  persons  and  of  property,  pertinent  in- 
structions on  both  should  be  given.  "Wenzel 
v.  State  [Tex.  Cr.  App.]  90  S.  "^'.  28.  "Where 
there  is  no  evidence  that  defendant  who 
%vas  the  aggressor  had  abandoned  his  at- 
tack, the  court  is  not  required  to  instruct 
upon  the  right  of  self-defense  after  aban- 
donment. Crowe  v.  Com.  [Ky.]  91  S.  "W. 
663.  Evidence  in  an  action  of  aggravated 
assault  that  defendant  fired  the  revolver  to 
show  that  it  was  loaded  did  not  entitle  him 
to  an  instruction  on  simple  assault  as  he 
should  then  be  acquitted.  Butler  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  937,  89  S. 
W.  647. 

97.  An  instruction  using  the  words  "be- 
gan the  difficulty  by  advancing  upon  prose- 
cutor with  a  hoe  held  in  a  threatening  man- 


ner" is  not  too  general  in  that  It  allowed 
the  jury  to  find  that  defendant  provoked 
the  difficulty  by  some  unimportant  act. 
Crowe  v.  Com.  [Ky.]  91  S.  "W.  663.  An  in- 
struction defining  an  assault  is  not  erro- 
neous in  omitting  to  state  defendant's  right 
of  self-defense,  specially  where  it  is  sep- 
arately stated.  State  v.  Cummings  [Iowa] 
105  N.  "W.  57. 

98.  "Where  the  defense  of  property  is  in- 
terposed by  one  in  possession,  an  instruc- 
tion that  the  jury  could  not  consider  the 
ownership  is  misleading  as  turning  the  is- 
sue upon  ownership  instead  of  possession, 
"^^enzel  v.  State  [Tex.  Cr.  App.]  90  S.  W. 
28.  An  instruction  "An  assault  and  battery 
is  justified  *  •  •  in  the  necessary  de- 
fense of  the  person  of  defendant  or  of  his 
lawful  possession  of  his  property,  etc."  is  in- 
sufficient. Id.  On  trial  of  an  indictment 
charging  aggravated  assault  and  simple  as- 
sault, it  is  sufficient  if  the  court  defines  the 
former  by  reading  the  statute  and  the  latter 
in  clear  language  of  his  own.  Common- 
wealth V.  D'Angelo,  2  9  Pa.  Super.  Ct.  378. 

99.  "Where  words,  however  false  and  in- 
sulting, do  not  justify  an  assault,  the  court 
need  not  give  an  instruction  as  to  the  truth 
of  the  statements  made.  Coleman  v.  State 
[Tex.  Cr.   App.]    91  S.  W.   783. 

1.  As  w^here  defendant  advanced  upon 
prosecuting  witness  with  a  hoe  raised  in  a 
threatening  manner  after  making  a  threat 
to  kill  him.  Crowe  v.  Com.  [Ky.]  91  S.  "W. 
663. 

2.  Pen.  Code,  §  208.  Young  v.  Territory 
[Ariz.]  85  P.  482.  A  judgment  sentencing 
defendant  to  pay  a  fine  of  $300,  "and,  in 
case  of  nonpayment,  to  be  imprisoned  for 
300  days"  fails  to  impose  the  imprisonment 
as  a  method  of  satisfying  the  fine,  but  im- 
poses it  as  a  penalty.     Id. 

3.  Pen.  Code,  §  208.  Young  v.  Territory 
[Ariz.]   85  P.  482. 

4.  See  5  C.  Li.  273.  Liability  of  master 
for  assaults  by  servant  is  excluded.  See 
Master  and  Servant,  6  C.  L.  521;  also,  Special 
Article,  5  C.  L.   275. 
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assault,  they  are  principals  and  alike  liable  for  the  results.^  The  same  rules  as  to 
what  constitutes  concerted  action  in  other  torts  apply  to  assault.'^ 

What  constitutes^ — The  making  of  an  indecent  proposal  to  a  female  does  not 
amount  to  an  assault  upon  her.® 

Defenses.'-' — Ownership  of  property  does  not  justify  an  assault  to  recover  pos- 
session from  one  who  came  rightfully  thereby,  though  wa-ongfully  withheld.^" 
Abusive  language  does  not  justify  an  assault." 

The  right  to  defend  one's  person  is  recognized,  but  to  be  available,  the  party 
must  not  have  provoked  the  attack,^^  nor  used  more  force  than  was  reasonably  nec- 
essary.^^ 

Where  one  attempts  to  prevent  another  from  doing  that  which  he  has  a  legal 
right  to  do,  the  latter  is  not  guilty  of  assault  in  using  the  force  necessary  to  over- 
come such  resistance."  Sheriff  and  judges  may  use  force  in  recovering  tlie  court 
records  in  the  wrongful  possession  of  another.^^  A  conductor  may  use  reasonable 
force  in  preventing  an  ejected  person  from  re-entering  the  train.'^"  In  an  action 
against  the  manager  of  a  hotel  for  assault,  it  is  no  defense  that  he  did  not  know- 
that  plaintiff  w^as  a  guest.^^ 

Pleading,  evidence,  and  trial^^—A  notice  within  a  year  from  the  assault  is  not 
necessary  in  Wisconsin. ^^ 

Pleading.-'' — A  declaration  in  trespass  vi  et  armis  is  sufficient  to  justify  proof 
of  an  assault  by  a  conductor  while  preventing  a  person  from  re-entering  a  train 
from  which  he  had  been  eiectcd,  and  of  justification,-^ 

Evidence." — Plaintiff  must  establish  his  case  by  a  fair  preponderance  of  evi- 
dence.-^ The  courts  are  divided  upon  the  question  whether  tlie  burden  is  upon 
plaintiff  to  show  want  of  just  cause  or  provocation  as  a  part  of  his  case,  or  upon 
defendant  to  justify  his  assault.-*     Where  an  assault  was  committed  by  the  ownei- 


5.  Parham    v.    Langford    [Tex.    Civ.    App.] 
93  S.  W.   525. 

6.  Instruction   held   sufficient.    Brouster   v. 
Fox   [Mo.  App.]   93   S.  W.  318. 

7.  See   5   C.  L.    273. 
Davis    V.    Richardson    [Ark.]    8  9    S.    W. 


S. 
318. 
9. 
10, 


See  5  C.  L.  273. 
Possession  of  tenant  of  things  left  on 
the  premises  is  rightful.  Stanley  v.  Payne 
[Vt.]  62  A.  495;  Winter  v.  Beebe  [Wis.]  10.5 
N.  W.  953.  Assault  is  not  justified  to  re- 
cover possession  of  animals  straying  upon 
tlie  premises  of  anotlier  and  seized  by  liim. 
Phelabarger  v.  Morris,  115  Mo.  App.  566,.  91 
S,  W.   1005. 

11.  Parham  v.  Langford  [Tex.  Civ.  App.] 
93  S.  W.  525;  Harden  v.  Maddox  [Ala.]  39 
So.  95.  A  charge  of  swindling.  Wells  v. 
Englehart,  118  111.  App.  217.  Abusive  lan- 
guage to  a  wife  does  not  justify  an  assault 
by  the  husband.  Hubbard  v.  Perlie,  25  App. 
D.  C.  477. 

12.  Wells  V.  Englehart,  118  111.  App.  217; 
Morris  Hotel  Co.  v.  Henley  [Ala.]  40  So. 
52.  One  who  is  at  fault,  and  sues  for  dam- 
ages resulting  therefrom,  cannot  recover 
though  the  perpetrator  was  not  justified  in 
law  in  his  conduct.  Massett  v.  Keff  [La.]  41 
So.   330. 

13.  Wells  V.  Englehart,  118  111.  App.  217. 
One  who  follows  up  an  assailant  after  he 
has  retreated  is  guilty  of  assault  himself.* 
Brouster  v.  Foj  [Mo.  App.]  93  S.  W.  318. 
Plea  of  self-defense  is  not  available  where 
defendant,    after    plaintiff    had     thrown    his 


oars  at  him,  rowed  up  to  plaintiff's  boat  and 
beat  him.  Monize  v.  Begaso  [Mass.]  76  N. 
E.   460. 

14.  As  where  plaintiff  attempted  to  pre- 
vent defendant  from  delivering  ice  to  a  ten-  # 
ant  through  a  common  passageway  and  de- 
fendant used  only  such  force  as  was  neces- 
sary to  effect  a  delivery.  Williams  v.  Lub- 
bering   [N.  J.   Law]    63  A.    90. 

15.  Morgan  v.   Owen    [Mo.]    91   S.   W.    1055. 

16.  Where  the  ejected  person  caught  hold 
of  the  moving  train,  the  conductor  held  jus- 
tified in  striking  to  compel  him  to  let  go. 
Lindsay  v.  Wabash  R.  Co.  [Mich.]  12  Det. 
Leg.   N.   430,   104  N.  W.   656. 

17.  Morris  Hotel  Co.  v.  Henley  [Ala.]  40 
So.   52. 

18.  See  5  C.  L.  274. 

19.  Personal  injury  from  assault  is  not 
included  within  Rev.  St.  1898,  §  4222,  requir- 
ing a  notice.  Drinkwater  v.  Andrews  [Wis.] 
105  N.  TV.  575. 

20.  See  5  C.  L.  274.  Complaint  construr  1 
to  allege  a  cause  of  action  in  assault  an  I 
in  conversion.  Rector  v.  Anderson  [Minn.] 
104  N.  W.   884. 

21.  Lindsay  v.  Wabash  R.  Co.  [Mich.]  12 
Det.  Leg.  N.   430.  104  N.  W.  656. 

22.  See  5  C.  L.   274. 

23.  Kerley  v.  Germscheid  [S.  D.]  106  N. 
W.  136;  Solomon  v.  Buechele,  119  111.  App. 
595. 

24.  New  York  imposes  the  bur<len  on 
plaintiff.  Cassidy  v.  Cady,  97  N.  Y.  S.  1046. 
Plea  of  son  assault  demesne  held  to  impose 
tlie    burden    on    defendant    although    coupleJ 
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of  property  to  recover  possession,  evidence  as  to  wh}^  the  party  did  not  give  up  the 
property  is  not  admissible,  where  the  refusal  did  not  justify  an  assault.^-'  In  a 
civil  action  for  daznages  for  rape,  the  jury  may  consider  plaintiff's  failure  to  make 
complaint  and  her  subsequent  relations  with  defendant.'-'^  Sufficiency  of  evidence 
is  discussed  in  the  notes.-' 

The  instructions  ^^  should  conform  to  the  issues  and  the  evidence,-"  and  those 
given  should  be  clear  and  definite.^** 

Findings.^^ 

AssiGXiiEXT  OF  Errors,  see  latest  topical  index. 

ASSIGNMENTS. 


8  1.  Rights  Susceptible  of  Assignment 
(277).  Contracts  for  Personal  Services  or 
Otherwise  Appurtenant  to  Persons  or  Specific 
Property  (27S).  An  Assignment  of  Future 
Karning-s  (279).  Contingent  Interests  May 
be  Assigned   (279). 

§  2.      Requisite   and    Sufficiency  of   Express 


Assignments  (279).  Notice  to  the  Debtor 
(2S1).      Record   (281). 

g  3.  Constructive  or  Equitable  Assigu- 
ments   (281). 

§  4.  Construct'on,  Interpretation,  and  Ef- 
fect  (2S2). 

§  5.  Enforcement  of  Assigrnnient  and  of 
Rights  Assigned  (285). 


§  1.  Biglits  susceptible  of  assignment.^- — Generally  speaking,  all  choses  in 
action,  which  may  survive  the  owner's  death,  may  now  lie  assigned,'^  though  bv  stat- 
ute claims  against  the  United  States  cannot  be  assigned  in  advance  of  their  allow- 
ance,^* and  a  lien  of  attorney  on  the  claim  is  bad  as  such  an  assi.o-nment.^^     Promis- 


■vvith   a   general   denial.     Wells   v.    Englehart, 
lis  111.   App.   217. 

2.'i.     Winter  v.  Beebe   [V^'is.]   105  N.  V\^  953. 

26.  Champagne  v.  Hamey,  189  Mo.  709,  88 
S.  W.   92. 

27.  Evidence  held  sufficient  to  prove  rape. 
Champagne  v.  Hamey,  189  Mo.  709.  88  S.  W. 
92;  Deppeart  v.  Romboits  [La.]  38  So.  890. 
Defendant's  evidence  shows  that  he  contin- 
ued assaulting  plaintiff  when  no  longer  nec- 
essary for  self-defense.  Plaintiff  entitled  to 
at  least  nominal  dainages.  Hetrlck  v. 
Crouch  [Mich.]  12  Det.  Leg.  N.  578,  105  N. 
W.   131. 

28.  See  5  C.  L.   275,   n.   75. 

29.  Where  there  was  no  evidence  as  to 
the  future  effects  of  the  assault,  an  instruc- 
tion thereon  should  not  have  been  given. 
Davis  v.  Richardson  [Ark.]  89  S:  V\'.  318. 
"Where  there  is  evidence  that  defendant  did 
not  fire  to  hit  plaintiff  but  to  stop  him  to 
effect  an  arrest,  an  instruction  on  simple 
negligence  properly  given.  Johnson  v.  Mack 
[Mich.]  12  Det.  Leg.  N.  351,  104  N.  W.  395. 
"Where  there  was  no  evidence  to  show  any 
attack  on  defendant  or  his  wife  as  would 
justify  defendant  in  assaulting  plaintiff  it 
was  not  error  to  so  instruct  as  a  matter  of 
law.      Hubbard  v.  Perlie,   25  App.  D.  C.   477. 

30.  Instruction  held  to  be  misleading  as 
not  allowing  a  recovery  against  the  servant 
as  well  as  the  master  unless  acting  witliin 
the  scope  of  his  authority.  Morris  Hotel  Co. 
v.   Henley   [Ala.]    40  So.    52. 

31.  A  finding  that  the  danger  to  his  fa- 
ther was  not  such  as  to  induce  a  person  ex- 
ercising reasonable  and  proper  judgment  to 
interfere  in  order  to  prevent  the  consumma- 
tion of  such  injury  Is  open  to  a  construction 
that  gives  the  word  "danger"  thfe  force  of 
"apparent  danger,"  so  as  to  render  an  error 
in  instruction  as  to  self-defense  harmless. 
Sloan   V.   Pierce   [Kan.]    85   P.   812. 


32.  See   5  C.   L.    279. 

33.  See  5  C.  L.   279. 

Held  a.ssignable:  A  depositor's  right  of 
action  to  sue  on  the  personal  obligation  of 
a  private  banker  to  repay  the  deposit  on 
demand.  Johnson  v.  Shuey  [Wash.]  82  P. 
123. 

Contract  by  an  electric  company  to  fur- 
nish electrical  power  to  a  cement  company 
for  a  definite  term.  Hudson  River  "Water 
Power  Co.  v.  Glens  Falls  Portland  Cement 
Co.,  107  App.  Div.  548,  95  N.  Y.  S.  421.  Un- 
der Code  Civ.  Proc.  §  1910.  making  any 
claim  or  demand  transferrable,  and  2  Rev. 
St.  (1st  Ed.)  p.  447,  pt.  3,  c.  8,  tit.  3,  §  1, 
relative  to  the  survival  of  actions  for 
wrongs  to  property  rights,  a  right  of  action 
for  false  representations 'on  a  sale  of  prop- 
erty to  decedent  was  assignable  by  his  ad- 
ministrator. Wickham  v.  Roberts,  98  N.  Y. 
S.  1092.  In  Indiana  any  -written  promise  to 
pay  money  is  made  assignable  bv  Burns' 
Ann.  St.  1901,  §  7517.  Rosenthal  v.  Rambo 
[Ind.]    76   N.   E.   404. 

Crop  lien:  In  North  Carolina,  a  lien  bond 
under  Code,  §  1799,  to  secure  advances  to 
be  made  to  aid  in  the  cultivation  of  a  crop 
is  assignable,  and  such  assignment  carries 
with  it  an  assignment  of  flie  account  for 
advances  actually  made,  without  a  separate 
assignment  thereof.  Virginia-Carolina  Chem- 
ical Co.  v.  McNair,  139  N.  C.  326,  51  S.  E. 
949. 

34,35.  A  provision  in  a  contract  for  the 
prosecution  of  a  claim  against  the  United 
States  that  the  compensation  for  services 
should  be  a  lien  upon  the  claim,  and  any 
evidence  of  indebtedness  issued  in  payment 
thereof,  was  repugnant  to  U.  S.  Rev.  Stat. 
§  3477,  U.  S.  Comp.  Stat.  1901,  p.  2320.  an- 
nulling assignments  of  claims  prior  to  their 
allowance.  Nutt  v.  Knut,  200  U.  S.  12,  50 
Law.    Ed. . 
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sory  notes  are  assignable  though  not  negotiable.^^  Although  money  due  a  pensioner 
is  not  liable  to  legal  or  equitable  process  *imder  the  Federal  statutes,"  yet,  where  de- 
fendants took  possession  of  a  pension  check,  after  indorsement  by  plaintiff,  and  re- 
tained a  part  of  the  proceeds,  she  could  assign  her  claim  and  cause  of  action,^^  The 
assignment  of  a  future  estate  is  separable  from  the  assignment  of  future  income  and 
may  be  sustained,  although  the  latter  is  void.^^  So  the  assignment  of  a  sum  of  money 
under  a  contract  may  be  valid  though  the  contract  be  unassignable."*"  A  benefit  fund 
though  ordinarily  inalienable  may  be  assignable  to  secure  advances  to  keep  the  bene- 
fit alive.*^  Likewise  a  spendthrift  trust  of  income  has  been  held  assignable  to  the 
extent  of  one-half  to  the  beneficiary's  wife,*-  but  where  the  deed  creating  a  spend- 
thrift trust  estate  gave  the  body  of-  the  estate  to  the  next  of  kin  of  the  beneficiary 
after  his  death,  he  could  not  assign  to  his  wife  any  interest  in  the  income  of  the 
trust  fund  that  would  continue  after  his  death.*^  In  New  York  the  right  to  the 
benefit  of  rents  and  profits  of  property  cannot  be  so  assigned.**  A  claim  for  per- 
sonal injuries  is  unassignable  before  judgment.*^ 

Contracts  for  personal  services  or  otherwise  appurtenant  to  persons  or  specific 
property  *°  are  unassignable  separately  from  such  property.*'^  Eights  arising  out 
of  contracts  involving  a  relation  of  personal  credit,  confidence,  or  skill  cannot  be 


36.  Under  the  laws  of  Indiana  there  are 
two  kinds  of  assignable"  promissory  notes — 
one  governed  by  the  law  of  merchants  and 
the  other  subject  to  any  defenses  held  by 
the  maker  before  notice  of  assig-nment. 
Rosenthal  v.   Rambo    [Ind.]    76  N.   E.   404. 

37.  Rev.  St.  U.  S.  §  4747  [U.  S.  Comp.  St. 
1901,  p.  3279].  Alexander  v.  Gloversville,  110 
App.  Div.  791,  97  N.  Y.  S.  198. 

38.  Alexander  v.  Gloversville,  110  App. 
Div.   791,   97  N.  Y.  S.   198. 

39.  Stringer  v.  Barker,  110  App.  Div.  37, 
96  N.  Y.  S.  1052.  Under  Real  Property  Law, 
Laws  1896,  p.  572,  c.  547,  §  83,  and  Laws 
1897,  p.  508,  c.  417,  §  3,  prohibiting  the  bene- 
ficiary of  a  trust  to  receive  rents  and  prof- 
its, from  assigning  them,  future  income 
cannot  be  so  assigned,  though  the  trust  is 
not  a  spenthrift  trust.     Id. 

40.  Where  a  contractor  gave  an  order  to 
a  building  committee  directing  the  payment 
of  a  sum  of  money  to  a  bank  after  the  com- 
pletion of  the  building,  the  acceptance  of 
Buch  order  did  not  constitute  a  payment  be- 
fore completion  of  the  building  and  did  not 
violate  a  contract  provision  forbidding  its 
assignment.  Hipwell  v.  National  Surety  Co. 
[Iowa]   105  N.  W.  318. 

41.  Where  a  by-law  of  the  New  York 
Produce  Exchange  provided  that  the  gra- 
tuity fund  established  under  Laws  1882,  p. 
28,  c.  36,  should  not  be  mortgaged  or  pledged 
for  any  debt  but  be  considered  as  a  gift  to 
the  family  of  a  deceased  member,  held  to 
prevent  its  assignment  for  any  debt  having 
no  relation  thereto,  but  it  was  assignable 
to  secure  repayment  of  moneys  paid  by  an- 
other to  keep  the  interest  alive.  Holmes  v. 
Seaman    [N.  Y.]   77  N.   E.   724. 

42.  Wliere  a  spendthrift  trust  provided 
that  the  beneficiary  sliould  have  no  power 
to  anticipate,  charge  or  encumber  the  same, 
the  beneficiary  could  nevertheless  assign  to 
his  wife  one-half  interest  in  the  income  for 
the  support  of  herself  and  minor  children. 
Wright  V.  Leupp   [N.  J.  Eq.]    62  A.   464. 

43.  Wright  v.  Leupp   [N.  J.  Eq.]   62  A.  464. 

44.  The  assignment  of  a  portion  of  the 
Income  of   an   estate,  which  was   bequeathed 


to  the  widow  absolutely  for  life,  by  her  to 
her  son  and  daughter,  so  far  as  it  affected 
the  real  property,  •w^as  void  under  Real 
Property  Laws  1896,  p.  572,  c.  547,  §  83;  and 
so  far  as  it  affected  the  personal  property, 
it  was  void  under  Personal  Property  Law, 
Laws  1897,  p.  508,  c.  417,  §  3.  Slater  v.  Sla- 
ter, 99  N.  Y.  S.  564. 

45.  Flynn  v.  Butler,  IS!)  Mass.  377,  75  N. 
E.  730;  Boogren  v.  St.  Paul  City  R.  Co. 
[Minn.]  106  N.  W.  104,  citing  Hammons  v. 
Great  Northern  R.  Co.,  53  Minn.  249,  54  N. 
W.  1108.  Under  Codei  Civ.  Proc.  §  3343, 
subd.  9,  defining  a  personal  injury  as  an 
actual  injury  to  the  person,  an  action  for 
deceit  is  not  a  personal  injury,  within  §  1910, 
which  makes  any  claim  or  demand  trans- 
ferrable,  except  for  damages  for  personal 
injury  or  breach  of  promise  to  marry.  Kee- 
ler  V.   Dunham,   99   N.  Y.   S.   669. 

46.  See  5  C.  L.  280. 

47.  N^OTE^.  As.sisninent  of  trade  mark  In 
gross:  The  plaintiff  as  assignee  of  the  trade 
mark  of  a  defunct  corporation  sued  the  de- 
fendants for  an  infringement"  thereof.  The 
plaintiff  had  acquired  no  interest  in  the 
business  or  good  will  of  the  said  corpora- 
tion. Held,  the  plaintiff  has  no  title  to  the 
trade  mark,  it  not  being  assignable  apart 
from  the  business.  Falk  v.  American  West 
Indies  Trade  Co.,  180  N.  Y.  445,  105  Am.  St. 
Rep.  778.  A  trade  mark  is  a  recognized 
form  of  property  (2  Columbia  L.  R.  245, 
406;  3  Columbia  L.  R.  494;  La  Croix  v.  May, 
15  F.  236;  Bradley  v.  Norton,  33  Conn.  157), 
but  only  in  connection  with  the  business  to 
wliich  it  is  attached  (Prince  Mfg.  Co.  v. 
Paint  Co.,  20  N.  Y.  S.  462).  It  may  be  as- 
signed together  with  sucli  business  (At- 
lantic Milling  Co.  v.  Robinson,  20  F.  217; 
Dixon  Crucible  Co.  v.  Guggenheim,  2  Brewst. 
[Pa.]  721),  but  not  independently  tliereof 
(Cotton  V.  Gillard,  44  Law  J.  Ch.  90;  Weston 
V.  Ketcham,  51  How.  [N.  Y.]  455).  Such  an 
assignment  would  be  a  fraud  on  the  public 
since  it  would  enable  one  man  to  sell  his 
goods  as  those  of  another. — 5  Columbia  L. 
R.   401. 
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transferred  in  invitum,  even  by  assignment  by  operation  of  la^\•^^  A  contract  to 
render  professional  services  as  a  physician  is  personal  and  nonassignable,  and  no 
other  person  than  the  one  named  can  render  or  tender  performance,  without  con- 
sent of  the  other  party  ;*®  but  a  covenant  in  a  bill  of  sale  of  a  business,  by  the  seller, 
not  to  engage  in  such  business,  within  a  designated  place,  for  a  fixed  time,  is  not 
personal  to  the  buyer,^°  and  is  assignable.^^  A  written  guaranty  to  pay  a  con- 
tractor the  contract  price,  in  case  the  owner  does  not  do  so,  is  not  assignable  prior 
to  its  breach  if  special  in  its  terms  to  the  contractor. ^^ 

An  assignment  of  future  earnings  ^^  for  which  there  is  such  relation  between 
the  assignor  and  his  employer,  that  the  employe  may  reasonably  be  expected  to  earn 
wages  in  the  future,  is  valid,^*  and  transfers  the  ownership  of  the  wages  to  be 
earned  f^  and  when  the  money  is  due  the  assignee  may  recover  it  in  his  own  name, 
subject  to  such  defenses  as  the  debtor  may  be  entitled  to  make  as  to  the  real  party 
in  interest. ^"^ 

Contingent  interests  may  he  assigned,^''  but  a  mere  expectancy  or  possibility 
is  not  assignable  at  law.^^ 

§  2.     Requisite  and  sufficiency  of  express  assignments.^^ — No  consideration  for 


48.  "Where,  in  a  contract  between  an  au- 
thor and  publisher  of  Catholic  textbooks, 
the  right  was  reserved  by  the  author,  in 
case  of  the  non-fulfillment  of  the  contract 
by  the  publisher,  to  a  reversion  of  the  copy- 
rights, such  copyrights  could  not  be  sold 
by  the  trustee  in  bankruptcy  as  part  of  the 
publisher's  estate,  but  should  be  assigned 
to  the  author  by  the  trustee.  In  re  McBride 
&  Co.,  132  F.  285.  An  agreement  by  defend- 
ant to  buy  beer  only  from  the  John  Kress 
Brewing  Company  was  in  its  nature  unas- 
signable without  defendant's  consent.  Jet- 
ter  V.  Scollan,   48  Misc.   546,  96  N.  Y.   S.   274. 

49.  Deaton  v.   Lawson    [Wash.]    82   P.    879. 

50.  American  Ice  Co.  v.  Meckel,  109  App. 
Div.   93,   95  N.  Y.  S.   1060. 

51.  American  Ice  Co.  v.  Meckel,  109  App. 
Div.  93,  95  N.  Y.  S.  1060.  The  good  will  of 
a  business  and  a  contract  for  its  protection 
are  property  rights,  valuable  and  assign- 
able, and  are  not  affected  by  a  change  made 
from  a  partnership  to  a  corporation  for  the 
conduct  of  the  business.  Bradford  v.  Mont- 
gomery Furniture  Co.   [Tenn.]   92  S.  W.   1104. 

52.  Guarantors  not  liable  to  assignee  even 
if  they  consented  to  the  assignment,  unless 
followed  by  a  new  written  guaranty  to  the 
assignee,  based  on  a  new^  consideration. 
Levy  V.  Cohen,  45  Misc.  95.   91  N.  Y.  S.  594. 

53.  See  5  C.  L.  281. 

54.  Brooks  Co.  v.  Tolman,  6  Ohio  C.  C. 
(N.  S.)  137.  While  a  mere  possibility  is  not 
assignable,  like  wages  to  be  earned  in  the 
future  where  there  is  no  existing  employ- 
ment (Rodijkeit  v.  Andrews  [Ohio]  77  N.  E. 
747),  yet,  if  there  is  an  existing  employ- 
ment, under  which  it  may  reasonably  be  ex- 
pected that  the  wages  assigned  will  be 
earned,  then  the  possibility  is  coupled  with 
an  interest  and  the  wages  may  be  assigned 
CId.).  This  doctrine  is  recognized  by  an 
unbroken  line  of  authority.  (Brooks  Co.  v. 
Tolman,  6  Ohio  C.  C.  (N.  S.)  137,  cited). 
Andrews  v.  Lake  Shore  &  M.  S.  R.  Co.,  7 
Ohio  C.   C.    (N.   S.)    161. 

55.  Brooks  Co.  v.  Tolman,  6  Ohio  C.  C. 
(N.  S.)  137.  Assignor  is  not  entitled  to  an 
exemption  in  lieu  of  homestead  in  such 
wages.     Id. 


56.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair,   139  N.  C.   326,  51  S.  E.  949. 

57.  See  5  C.  L.  281.  Courts  of  equity  sup- 
port assignments,  not  only  of  choses  in  ac- 
tion, but  of  contingent  interests  and  expec- 
tations. Rodijkeit  v.  Andrews  [Ohio]  77  N. 
E.  747.  Under  Real  Property  Law,  Laws 
1896,  p.  560,  c.  547,  §  3,  and  §  49,  p.  567,  a 
future  estate  may  be  assigned,  if  the  un- 
certainty is  not  as  to  the  person.  Stringer 
V.  Barker,   110  App.   Div.   37,   96  N.  Y.  S.   1052. 

NOTE.  Assl^nnient  o£  proceeds  of  future 
sales:  To  secure  advances  of  merchandise 
from  a  certain  company,  tlie  defendant  gave 
it  a  written  order  directing  a  person  to 
whom  he  sold  milk  to  pay  the  proceeds  of 
future  sales  to  the  company.  There  was  no 
contract  requiring  further  delivery  or  ac- 
ceptance of  milk.  Held,  that  the  order  does 
not  operate  as  an  assignment  either  at  law 
or  in  equity.  O'Niel  v.  Wm.  B.  H.  Kerr  Co., 
124  Wis.  234,  102  N.  W.  573.  In  most  ju- 
risdictions a  mortgage  of  goods  to  be  after- 
wards acquired  is  enforceable  in  equity. 
Holroyd  v.  Marshall,  10  H.  L.  Cas.  191. 
There  would  seem  to  be  no  reason  for  dis- 
tinguishing between  choses  in  possession 
and  choses  in  action.  Accordingly,  it  has 
been  held,  contrary  to  the  decision  in  the 
present  case,  that  the  proceeds  of  possible 
future  sales  are  assignable  in  equity.  Bast 
Lewisburg,  etc.  Co.  v.  Marsh,  91  Pa.  96; 
Field  V.  New  York,  6  N.  Y.  179.  The  cases 
which  hold  that  there  can  be  no  valid -as- 
signment of  wages  to  be  earned  under  a 
possible  future  engagement  must  be  recog- 
nized as  resting  upon  grounds  peculiar  to 
themselves.  Herbert  v.  Bronson,  125  Mass. 
475.  This  exceptional  doctrine  lias  been  es- 
tablished to  prevent  workmen  from  mort- 
gaging their  future  wages  for  long  and  in- 
definite periods,  which  would  often  lead  to 
improvidence  and  poverty.  But  even  in  these 
cases,  if  there  is  an  existing  employment, 
thougli  the  contract  of  service  is  terminable 
at  any  time  by  either  party,  the  assignment 
is  supported.  Lannan  v.  Smith,  7  Gray 
[Mass.]    150. — 18   Harv.   L.   R.   618. 

58.  Rodijkeit  v.  Andrews  [Ohio]  77  N.  E. 
747. 

59.  See  5  C.  L.  281. 
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an  assignment  is  necessary  to  protect  the  defendant  in  an  action  on  an  assigned 
claim  against  any  claim  by  the  assignor.^''  A  contract  of  assignment  is  subject  to 
rescission  ^^  or  ratification  ^^  the  same  as  other  contracts.  The  exact  time  when  any 
assignable  indebtedness  was  assigned  to  the  assignee  does  not  concern  the  debtor."' 
An  assignment  l)y  an  agent  without  authority  confers  no  title  upon  the  assignee, 
although  he  had  no  notice  of  the  principal's  claim  f^  and  an  assigninent  to  the  heirs 
and  executors  of  a  living  person  is  void.*'^  If  the  transfer  is  actual  and  for  a  valu- 
able consideration,  the  motives  actuating  the  parties  are  immaterial;*'®  but  where 
the  transfer  was  fictitious,  to  a  mere  nominal  or  colorable  party,  to  create  a  venue 
in  a  county  other  than  where  defendant  resided,  the  original  claimants  being  still 
the  real  parties  in  interest,  it  was  invalid.*^  The  deposit  of  a  deed  with  a  bank  on 
an  understanding  that  it  should  deliver  the  same  to  the  grantee  on  pa}'Tnent  of  the 
purchase  price  was  a  sufficient  assignment  to  the  bank  to  entitle  it  to  sue  for  the 
price. ''^  An  original  creditor  does  not  stand  as  an  assignee  towards  one  who  as- 
sumes the  debt.®®  In  Alabama,  the  assignment  of  the  insured's  interest  in  a  fire 
policy,  indorsed  on  the  policy  after  the  fire,  is  sufficient  to  authorize  an  action  by 
the  assignee,  although  the  policy  contains  a  stipulation  against  assignment.'® 


Assignment   of  jiidgmcnts,   see    6   C.   L.    2  55. 

60.  The  defendant  in  such  action  cannot 
attack  the  assignment  for  want  of  consid- 
eration. St.  Louis  S.  W.  R.  Co.  v.  Jenkins 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  77.  89  S. 
W.  1106;   Rutan  v.  Huck   [Utah]   83  P.  833. 

61.  Where  a  partner,  in  the  name  of  the 
firm,  assigned  accounts  as  security  for  an 
advance  of  money  to  the  firm,  and  the  other 
partner  insisted  that  the  indorsement  of  the 
firm's  name  on  the  check  was  a  forgery  as 
the  borrower  was  not  a  partner,  whereupon 
the  amount  paid  was  refunded  and  the  ac- 
counts were  collected  by  the  firm,  held  that 
this  constituted  a  rescission  of  the  contract 
by  the  other  partner.  Silverman  v.  National 
Butchers'  &  Drovers'  Bank,  98  N.  Y.  S.   209. 

Mutual  mLstake:  Where  g.  claim  thought 
to  be  worthless  was  assigned  for  $10, 
whereas  in  fact  it  was  secured  by  stock 
worth  $1,120,  of  which  security  neither  party 
had  knowledge,  there  was  no  meeting  of 
minds  and  the  assignment  could  be  re- 
scinded.     Flynn  v.   Smith,   98   N.   Y.   S.   56. 

62.  Where  a  husband  assigned  building 
contracts  to  his  wife  without  her  knowledge 
at  the  time,  her  subsequent  assignment  of 
sums  becoming  due  under  contracts  to  ma- 
terialmen, operated  as  a  ratification  render- 
ing her  liable  on  the  contracts.  In  re  Berke- 
bile,   144  F.   572. 

63.  Complaint  held  to  state  a  cause  of  ac- 
tion although  the  assignment  was  alleged 
to  have  been  made  two  days  before  the 
services  w^ere  fully  performed.  Union  Col- 
lection Co.  V.  National  Fertilizer  Co.  [Cal. 
App.]  82  P.  1129.  A  special  charge  to  the 
jury  to  the  effect  that  in  order  to  render 
an  assignment  of  the  contract  valid  there 
would  have  to  be  a  new  agreement  between 
the  parties  "simultaneously"  will  be  inter- 
preted to  mean  that  the  new  agreement  be 
or  exist  between  the  parties  simultaneously, 
and  not  that  it  must  be  made  between  them 
simultaneously.  Caldwell  Furnace  Foundry 
Co.  V.  Peck-Williamson  Heating,  etc.  Co.,  6 
Ohio  C.   C.    (N.   S.)    629. 

64.  Where   a   selling  agent  was   boun'''    * 
deliver   to   his  principal   the   notes   of   bu 

to  be  held  as  collateral  security  and  to 


the  proceeds  of  goods  sold  in  trust  for  the 
payment  of  the  notes,  he  was  a  mere  trus- 
tee and  could  not  assign  such  accounts. 
Virginia-Carolina  Chemical  Co.  v.  McNair, 
139  N.  C.  326,  51  S.  E.  949.  Power  of  at- 
torney held  not  to  have  authorized  the  fill- 
ing of  blanks  in  an  assignment  of  salary 
for  a  period  other  than  the  month  specific- 
ally mentioned.  Wabash  R.  Co.  v.  Papin 
119  111.  App.  99.  The  admission  of  an  as- 
signment in  evidence  -was  improper,  wher.- 
it  appeared  that  it  was  executed  in  blank 
and  wliere  a  power  of  attorney  alleged  to 
authorize  the  filling  of  such  blanks  was  not 
produced.  Wabash  R.  Co.  v.  Meyer,  119  111. 
App.   104. 

65.  Sayer  v.  Humphrey,  216  111.  426,  75  N. 
E.  70. 

66.  Douglas  v.  Walker  [Tex.  Civ.  App.] 
92  S.  W.  1026.  An  agreement  by  the  as- 
signee to  become  the  wife  of  the  assignor 
is  a  sufficient  consideration  for  the  assign- 
ment of  a  life  policy.  Howe  v.  Hagan,  110 
App.  Div.  392,  97  N.  Y.  S.  86.  Where  a  party 
paid  the  consideration  for  the  assignment  of 
a  life  policy  as  collateral,  relying  upon  tlie 
insured's  promise  to  assign  it  and  tlie  latter 
did  so  but  did  not  deliver  tlie  policy  before 
his  death,  the  assignment  was  good  against 
everyone  except  a  purchaser  in  good  faith 
for  value.  Id.  And  the  burden  would  be  on 
the  first  assignee  to  show  that  the  subse- 
quent assignment  was  not  valid.  Id.  Under 
an  agreement  for  the  assignment  to  plain- 
tiff of  a  certain  contract  of  purcliase  of 
land,  plaintiff  held  to  have  broken  the  con- 
tract by  failure  to  make  a  prescribed  pay- 
ment.     Yacknowitz   v.    Spiro,   99   N.   Y.   S.    460. 

67.  Douglas  v.  Walker  [Tex.  Civ.  App.] 
92   S.  W.   1026. 

GS.  Under  Rev.  St.  1899,  §  540,  providing 
for  the  prosecution  of  actions  by  the  real 
party  in  interest.  Farmers'  Exch.  Bank  v. 
'"rump   [Mo.  App.]    92  S.  W.  724. 

C9.     He    is,    therefore,    not    entitled    to    sue 

he    one    who    assumes    the    debt    as    an    as- 

'Tnee    of   a   cliose    in    action.      Code    of    1904. 

"S!no,    does    not    apply.     Mcllvaine    v.    Big 

y  Lumber  Co.    [Va.]   54  S.  E.   473. 
A).     Under    Code    1896,    §    876,    authorizing 
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Xoiice  to  the  dchtor"'^  of  the  assignment  of  a  nonnegotiable  instrument  is  not 
necessary  as  between  assignor  and  assignee  '-  or  their  personal  representatives  ^"  in 
the  absence  of  any  agreement  requiring  such  notice,'*  and  not  as  to  subsequent  as- 
signees charged  with  the  risk  of  a  prior  assignment,'^  but  is  necessary  to  protect  the 
assignee  from  the  effect  of  a  paA-nient  to  the  original  creditor.'^  An  "order"  as- 
signing moneys  is  not  effective  against  the  assignor  in  favor  of  the  assignee  until 
accepted." 

Record.'^ — A  statute  providing  for  constructive  notice  by  filing  and  noting  an 
assignment  of  a  judgment  suit  or  claim  does  not  exclude  from  evidence  an  unfiled 
assignment.'^  An  assignment  by  check  is  absolute  and  the  property  does  not  re- 
main in  the  possession  of  the  assignor,  and  hence,  as  in  the  case  of  assignment  of 
book  accounts,  recording  is  unnecessary.^"  The  failure  to  record  an  assignment  of 
an  interest  in  an  estate  in  the  probate  court,  in  the  absence  of  any  requirement  to 
do  so,  is  not  in  itself  a  lack  of  vigilance  as  against  other  claimants,*^  especially 
where  the  claimant  filed  such  assignment  in  the  recorder's  office  and  delivered  tlie 
original  instrument  to  the  executors  of  the'  estate.^-  But  record  evidence  of  assign- 
ments in  some  cases  is  required. ^^ 

§  3.  Constructive  or  equitalile  a-ssignmcnts.^* — Assignment  may  be  inferred 
irom  the  doing  of 'work  by  one  person  and  the  making  of  a  contract  for  it  by  an- 
other.**^ The  great  weight  of  authority  is  that  an  unaccepted  check  or  draft  in  the 
usual  form  does  not,  in  the  absence  of  exceptional  circumstances,  amount  to  an  as- 
signment in  law  or  equity  of  any  part  of  the  drawer's  deposit;-*^  and  this  rule  has 


assignments  by  indorsement  of  contracts  for 
the  payment  of  money.  Ober  &  Sons  Co.  v. 
Phillip.?  Buttorff  Mfg.  Co.   [Ala.]   40  So.  278. 

71.  See  5  C.  L.   2S2,  n.   4. 

72.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  X.  C.  326,  51  S.  E.  949. 

73.  The  failure  of  the  assignee  of  a  chose 
in  action  to  notify  the  debtor  of  the  assign- 
ment, until  after  the  assignor  dies  insolv- 
ent, does  not  defeat  the  riglits  of  the  as- 
signee to  the  fund,  as  against  the  assignor's 
administrator.  Shepherd  v.  Pennsylvania  R. 
Co.,    29   Super.   Ct.   291. 

74.  Knickerbocker  Trust  Co.  v.  Coyle,  139 
F.  792.  A  plea  in  bar,  of  assignment  of  a 
chose  in  action  was  bad  in  the  absence  of 
any  agreement  requiring  notice  and  of  any 
allegation  of  injury  arising  from  want  of 
notice.     Id. 

75.  A  judgment  debtor,  who  obtained  an 
assignment  of  a  judgment  against  his  judg- 
ment creditor  was  not  required  to  file  a  no- 
tice of  the  assignment  as  against  a  subse- 
quent assignee,  the  rule  of  caveat  emptor 
applying.  Brown  &  Bro.  v.  Lapp  [Ky.]  89 
S.  W.   304. 

76.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  X.  C.  326,  51  S.  E.  949;  Knicker- 
bocker Trust  Co.  V.  Coyle,  139  F.  792.  No- 
tice of  assignment  to  bank,  as  collateral 
security  for  loans,  of  accounts  for  goods 
sold  and  delivered,  held  sufficient.  Brunnell 
V.  Bronson  [Conn.]  63  A.  396.  Affidavit  of 
defense  that  the  claim  assigned  and  sued 
had  been  compromised  for  25  per  cent,  was 
insufficient  for  failure  to  deny  notice  of  as- 
signment prior  to  tlie  attempt  to  compro- 
mise. Kamber  v.  Becker,  27  Pa.  Super.  Ct. 
266. 

77.  Order  was  pleaded  as  set-off  against. 
Usher  v.  Seaboard  Air-Line  R.  Co.  [Ga.]  54 
S.   E.   704. 

78.  See  5  C.  L.   282. 


79.  Rev.  St.  1895,  art.  4647.  Standifer  v. 
Bond  Hardware  Co.  [Tex.  Civ.  App.]  94  S. 
W.  144. 

80.  Kuhnes  v.  Cahill  [Iowa]  104  X.  VT. 
1025. 

81,82.  Indiana  Match  Co.  v.  Kirk,  118  111 
App.   102. 

83.  An  attorney  has  no  standing  in  an 
action  to  set  aside  an  assignment  of  a  cause 
of  action  for  damages  and  a  compromise, 
procured  from  his  client  by  fraud,  unless  an 
assignment  of  an  interest  in  the  cause  of 
action  has  been  made  in  writing,  acknowl- 
edged, filed  and  docketed,  as  required  by 
Kirby's  Dig.  §  4457,  or  unless  defendant  in 
the  compromised  cause  of  action  had  actual 
notice  of  the  assignment  to  the  attorney. 
Bush  V.  Prescott  &  X.  "W.  R.  Co.  [Ark.]  89 
S.  W.  86.  But  not  so  in  a  suit  by  the  client 
and  the  attorney,  for  the  latter's  rights  are 
worked  out  through  the  former,  and  it  is 
immaterial  whether  such  an  assignment  and 
filing,  or  notice,  is  shown.     Id. 

84.  See  5  C.  L.  282. 

85.  Bunke  v.  New  York  Tel.  Co.,  110  App. 
Div.   241,   97  X.   Y.   S.   66. 

86.  Clark  v.  Toronto  Bank  [Kan.]  82  P. 
582. 

Note:  The  weight  of  authority,  both  in 
England  and  this  country,  is  in  accord  with 
the  above.  Laclede  Bank  v.  Schuler.  120  U. 
S.  511,  30  Law.  Ed.  704;  Commonwealth  v. 
American  Life  Ins.  Co.,  162  Pa.  586,  42  Am. 
St.  Rep.  844.  The  provision  of  the  negotia- 
ble instrument  act,  section  189,  follows  the 
current  American  'La.'w.  As  construing  this 
section  see  Baltimore,  etc.,  R.  Co.  v.  First 
Xat.  Bank,  102  Va.  753,  47  S.  E.  837.  The 
minority  ruling,  however,  is  set  forth  in 
Springfield  Marine  &  Fire  Ins.  Co.  v.  Peck, 
102  111.  265;  Farmers'  Bank  &  Trust  Co.  v. 
Xewland,  97  Ky.  464.  As  to  effect  between 
parties,    see    Pease    v.    Laulaner,    63   V\'is.    20, 
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l)een  frequcntl)^  enforced  in  controversies  between  the  holder  of  a  draft  and  the  as- 
signee or  receiver  of  its  insolvent  drawer.^^  A  contingent  fee  contract  by  an  at- 
torney is  not  a  constructive  assignment  of  the  proceeds  of  settlement.*®  Assign- 
ments insufficient  at  law  may  be  good  in  equity.®^  Advances  made  to  a  bank  by 
one  partner  without  the  other's  consent,  from  the  proceeds  of  the  firm,  for  the  pay- 
ment of  his  individual  debts,  with  the  bank's  knowledge,  constituted  an  equitable 
assignment  to  the  bank  of  such  partner's  intere'st,  subject  to  the  other  partner's  in- 
terest on  final  settlement.^" 

§  4.  Construction,  interpretation,  and  effect.^^ — In  ascertaining  what  passes 
by  an  assignment,  tlie  intention  of  the  parties  will  control.®^  A  written  assignment, 
made  in  pursuance  of  a  parol  assignment  of  a  judgment,  relates  back  to  the  parol 
agreement,^^  but  an  unambiguous  written  assignment  cannot  be  explained  or  varied 
by  parol  evidence.''*  Assignments  may  be  absolute,  or  for  collateral  security,^^  and 
the  fact  that  an  assignment  was  intended  merely  as  a  security  for  a  debt  may  be  es- 
tablished either  by  the  conduct  or  statements  of  the  parties.^^     An  assignee  takes 


53  Am.  Rep.  247.  But  an  order  payable  out 
of  a  particular  fund  may  operate  as  an  eq- 
uitable assig-nment.  Florence  Mining  Co.  v. 
Brown,  124  U.  S.  391,  31  Law.  Ed.  427;  also 
Fortier  v.  Delgardo,  122  F.  604;  where  check 
operated  as  an  assignment. — 15  Yale  L.  Jr. 
243. 

Contra:  In  South  Carolina  a  check  on  a 
bank  deposit  is  regarded  as  an  assignment 
pro  tanto.  Loan  &  Sav.  Bank  v.  Farmers'  & 
Merchants'  Bank  [S.  C]  54  S.  E.  364.  The 
giving  of  a  check  drawn  on  a  general  de- 
posit fund  in  a  bank  amounts  to  an  equi- 
table assignment  pro  tanto  of  such  fund. 
Kuhnes  v.  Cahill   [Iowa]    104  N.  W.   1025. 

87.  Where  a  bank  passes  into  the  hands 
of  a  receiver  after  the  issue  of  a  draft  on 
a  correspondent  bank,  and  the  drawee  has 
notice  of  the  recievership  before  the  draft 
Is  presented,  the  title  to  the  deposit  on 
which  the  draft  was  drawn  passes  to  the  re- 
ceiver, and  the  holder  of  the  draft,  ordi- 
narily, is  entitled  to  no  priority  over  other 
creditors.  Clark  v.  Toronto  Bank  [Kan.]  82 
P.  582. 

88.  While  it  may  be  that  an  attorney, 
who  has  a  contract  for  a  percentage  of  the 
judgment  recovered  or  of  the  proceeds  of 
settlement,  can  recover  in  an  action  in  eq- 
uity against  the  defendant,  upon  a  showing 
that  the  defendant  had  notice  of  his  said 
interest  therein,  sucli  recovery  cannot  be 
had  in  an  action  at  law;  and  a  motion  by 
the  plaintiff  for  a  dismissal  of  the  suit 
brought  upon  the  claim  will  be  granted  over 
the  protest  of  the  attorney.  Bailey  v.  To- 
ledo, etc.,  R.  Co.,  3  Ohio  N.  P.  (N.  S.)   366. 

89.  To  make  a  grant  or  assignment  valid 
at  law,  the  thing  which  is  the  subject  of  it 
must  have  an  existence,  actual  or  potential, 
at  the  time  of  such  grant  or  assignment: 
but  courts  of  equity  support  assignments 
not  only  of  choses  in  action,  but  of  contin- 
gent interests  and  expectations  and  also  of 
things  which  have  no  present  actual  or  po- 
tential existence,  but  rest  in  mere  possi- 
bility only.  Rodijkeit  v.  Andrews  [Ohio]  77 
N.  E.  747.  An  assignment  of  wages  expected 
to  be  earned  in  the  future,  in  a  specified  em- 
ployment, though  not  under  an  existing  em- 
ployment or  contract,  is  valid  in  equity.  Id. 
While  at  common  law  transfers  or  assign- 
ments of  expectancies  in  estates  are  of  no 
validity,   yet   it   is   within   tlie  jurisdiction   of 


courts  of  equity  to  enforce  such  contracts 
after  the  death  of  the  ancestor.  Richey  v. 
Rowland    [Iowa]    107  N.  W.   423. 

90.  Jefferson  County  Sav.  Bank  v.  Jeffers 
[Ala.]    39   So.  228. 

91.  See  5  C.  L.  283. 

92.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  N.  C.  326,  51  S.  E.  949.  Agreement 
befween  a  subcontractor  for  the  construc- 
tion of  a  railroad  and  defendant  who  agreed 
to  make  advances  to  him,  for  the  payment 
by  the  subcontractor  to  defendant  of  a  cer- 
tain percentage  of  the  cost  of  the  road,  held 
not  to  amount  to  an  assignment  of  any 
claim  for  work  actually  done  under  his  con- 
tract. Interurban  Const.  Co.  v.  Hayes,  191 
Mo.  248,  89  S.  W.  927.  Contract  of  sale  by 
defendants  to  a  third  party  of  certain  in- 
terests, concerning  which  plaintiff  and  de- 
fendants had  contracted,  held  not  to  be  an 
assumption  of  liability  to  plaintiff  by  such 
party.  Gammel  Book  Co.  v.  Paine  [Neb.] 
106  N.  W.  777.  After  an  assignment  for  the 
benefit  of  creditors,  a  reassignment  was 
made  to  the  assignor,  he  giving  tlie  assignee 
a  bond  to  protect  him  from  expenses  on  ac- 
count of  the  assignment  and  reassignment, 
whicli  bond  assignee  assigned  to  plaintiff  in 
consideration  of  such  sums  as  might  be  ad- 
vanced to  him  as  assignee  by  plaintiff. 
Held  that  plaintiff  could  not  recover  from 
the  sureties  on  such  bond  sums  advanced  to 
assignee  for  expenses  and  disbursements, 
after   the   assignment  of  the   bond.     Dunliam 

Y. 


McCann,  110  App.  Div.  157,   97  N 
n 

S.  W. 


&  Co. 
S.   212. 

93.  Brown   &  Bro.  v.  Lapp   [Ky.]    89 
304. 

94.  Flynn  v.  Butler,  189  Mass.  377,  75  N. 
E.   730. 

95.  Bank  held  to  be  the  bona  fide  owner 
of  accounts  for  goods  sold  and  delivered, 
wliich  were  assigned  to  it  as  security  for 
loans.  Bunnell  v.  Bronson  [Conn.]  63  A. 
396.  One  who  asserts  tliat  an  assignment 
absolute  in  form  was  intended  only  as  an 
indemnity  for  a  particular  debt,  has  tlie  bur- 
den of  proving  iiis  contention.  Relnhart  v. 
Marks'  Adm'r  [Ky.]  93  S.  W.  32.  Evidence 
held  not  to  support  the  claim  of  tlie  admin- 
istrator of  tlie  beneficiary  in  a  life  insur- 
ance policy  that  an  assignment  tliereof  was 
merely  as  security.     Id. 

96.  Conduct  and  conversation   of  the  par- 
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all  the  right,  title,  and  interest  of  his  assignor,^^  but  nothing  more."^  The  assignor 
cannot  make  any  contract  with  the  obligor  in  an  assigned  instrument,  which  will 
affect  the  holder  of  it,®^  but  the  assignee  takes  it  subject  to  every  defense  existing 
before  notice  of  assignment.^  And  where  a  judgment  creditor  assigned  a  portion  of 
his  judgment,  the  assignees  took  it  subject  to  a  set-off  against  it  o^^nied  by  another.- 
But  the  bona  fide  assignee  of  a  contract  to  construct  a  ditch,  who  has  completed  the 
work,  is  entitled  to  the  payment  of  the  assessments  therefor,  notwithstanding  any 
private  agreements  with  the  original  contractor.^  An  assignment  by  a  building  con- 
tractor of  the  sum  due  is  subordinate  to  a  mechanic's  lien  which  has  attached.* 
There  are  several  doctrines  respecting  the  priorities  of  successive  assignees.^  In 
New  York  as  between  two  assignees  for  a  valuable  consideration,  priority  in  tiTne 
determines  the  right.®     The  assignee  of  a  lease  by  the  state  of  water  rights,  provid- 


ties  at  the  time  of  the  execution  of  the  as- 
signment and  subsequently,  held  to  show 
that  it  was  as  a  pledge  or  collateral  security. 
Daly  V.  Spiller,  119  111.  App.  272.  TVhere  an 
insolvent,  w^ithin  4  months  of  his  bank- 
ruptcy, assigned  a  judgment  in  his  favor, 
from  which  an  appeal  was  pending,  and 
goods  were  sold  and  charged  to  him  by  the 
assignee,  from  time  to  time,  sucli  assign- 
ment, though  absolute  on  its  face,  was  held 
to  be  as  security  only,  and  the  assignee  was 
accountable  to  the  trustee  In  bankruptcy  for 
the  excess  of  the  proceeds.  English  v.  Ross, 
140    F.    630. 

97.  Assignor  held  to  have  no  attachable 
interest  in  property.  Berz  v.  Mecartney,  115 
111.  App.  66.  In  Indiana  the  assignment  of 
any  written  promise  to  pay  money  vests 
the  property  tliereof  in  the  assignee.  Burns' 
Ann.  St.  1901,  §  7517.  Rosenthal  v.  Rambo 
[Ind.]  76  N.  E.  404.  Assignee  of  a  contract 
for  manufacture  and  liandling  lumber  held 
entitled  to  demands  of  defendant  the  same 
accounting  for  lumber  used  as  "crossers" 
that  assignor  had.  St.  Regis  Paper  Co.  v. 
Watson  Page  Lumber  Co.,  97  N.  Y.  S.  636. 
But  held  that  the  assignment  did  not  of  it- 
self entitle  assignee  to  demand  the  "cov- 
ers," or  boards  used  in  covering  tlie  lumber 
piles,  but,  in  the  absence  of  any  other  trans- 
fer, such  covers  belonged  to  defendant.  Id. 
The  assignee  of  "all  claims,  demands  or 
causes  of  action  for  or  on  account  of  any 
trespass  upon  the  real  estate  described," 
was  entitled  to  recover  for  not  mbrely  for 
trespasses  on  the  land,  but  also  for  logs 
taken  therefrom  and  converted.  Dunbar  v. 
Montreal  River  Lumber  Co.  [Wis.]  106  N. 
W.  3S9.  The  sureties  on  a  bond  for  the  per-  I 
formance  of  a  lease  by  the  "lessee  could  not 
question  an  assignment  of  the  lease  and 
bond  to  the  de  facto  holder  thereof,  the  as- 
signment being  regular  on  its  face.  White 
River,  etc.,  R.  Co.  v.  Star  Ranch  &  Land  Co. 
[Ark.]    91  S.  W.  14. 

08.  A  railroad  company  which  began  the 
occupation  of  land  under  an  assignment  of 
a  written  agreement  with  the  owner  cannot, 
by  usurping  rights  prohibited  by  the  agree- 
ment, be  said  thereafter  not  to  be  occupy- 
ing under  the  agreement;  nor  do  the  rights 
of  the  railroad  company  under  such  an  as- 
signment rise  higher  than  those  of  the  orig- 
inal grantee.  Collins  v.  Craig  Shipbuilding 
Co.,  7  Ohio  C.  C.  (N.  S.)  350.  A  general  cred- 
itor who  becomes  an  attaching  creditor 
stands  in  the  position  of  the  assignor,  witli 
only  such  rights  as  the  assignor  had  against 


the  assignee.  Shepherd  v.  Pennsylvania  R. 
Co.,  29  Pa.  Super.  Ct.  291.  Where  creditors 
acquired  no  vested  rights  under  a  trust  of 
the  proceeds  of  hay  to  be  sold  by  the  trus- 
tee for  their  debtor,  they  not  being  parties 
to  the  trust  agreement,  an  assignment  of 
whatever  interest  they  had  therein  to  their 
debtor  did  not  give  him  a  right  of  action, 
or  of  counterclaim.  Ives  v.  Sanguinetti 
[Ariz.]  85  P.  480.  The  settlement  of  a  claim 
satisfies  the  cause  of  action  and  the  assign- 
ment thereof  confers  on  the  assignee  no 
further  cause  of  action.  Tanner  v.  Bowen 
[Mont.]  85  P.  876.  The  owner  of  a  horse 
let  it  to  a  livery  stable  keeper,  who  hired 
it  to  defendant,  on  account  of  whose  negli- 
gent driving  the  horse  died.  Plaintiff  set- 
tled for  the  horse  and  took  an  assignment 
of  the  owner's  cause  of  action  against  de- 
fendant. Held  that  he  could  not  recover  as 
assignee  of  a  claim  that  had  been  satisfied. 
Id. 

09.  Parkhurst  v.  Dickinson  [Wash.]  83  P. 
895. 

1.  Comp.  Laws  1897,  §  10,054.  Where  the 
assignor  of  a  contract  is  sued  for  payments 
made,  by  the  other  party  wlio  lias  himself 
breaclied  the  contract,  the  limit  of  his  re- 
covery is  the  excess  of  payments  over  the 
damages  caused  by  the  Ijreach.  Michigan 
Yacht  &  Power  Co.  v.  Busch  [C.  C.  A.]  143 
P.  929.  Where  the  rigiit  to  defend  against 
notes,  on  the  ground  of  a  breach  of  war- 
ranty and  the  return  of  the  property,  ex- 
isted at  the  time  of  the  renewal,  the  as- 
signee took  subject  to  such  defense  and  was 
not  prejudiced  by  a  renewal  of  the  war- 
ranty and  agreement  to  take  the  property 
back.  Rosenthal  v.  Rambo  [Ind.]  76  N.  E. 
404. 

2.  Civ.  Code  Prac.  §  377,  provides  for  the 
set-off  of  judgments  against  each  other. 
Brown  &  Bro.  v.  Lapp   [Ky.]   89  S.  W.  304. 

3.  Assignee  of  a  contract  for  construct- 
ing a  ditch  held  entitled,  under  Burns'  Ann. 
St.  1901,  §  5675,  to  the  payment  of  an  as- 
sessment against  plaintiff,  notwithstanding 
plaintiff's  agreement  with  the  original  con- 
tractor for  a  credit  on  his  assessment,  aris- 
ing out  of  his  suretyship  and  payment  of 
the  contractor's  note.  Stitt  v.  Horton  [Ind.] 
76  N.   E.   241. 

4.  Carter  v.   Brady    [Fla.]    41   So.    539. 

5.  See  note  In  re  Phillips  [Pa.]  66  L.  R. 
A.   760. 

6.  Where  an  assignee  of  a  life  policy  de- 
livered to  the  insured  bonds  and  securities 
which  the  latter  absorbed  by  pledging  them, 
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ing  for  a  forfeiture  for  one  year's  default  in  payment  of  rent,  after  a  neglect  by  the 
state  for  54  years  to  collect  rent  or  enforce  forfeiture,  was  liable  for  interest  on  each 
papnent  of  rent  coming  due,  only  from  the  time  he  began  to  use  Avater  and  not 
from  the  time  of  the  first  default.'  An  assignment  of  a  debt  is  good  as  against  a 
garnishment,^  and  an  assignment  of  earned  wages  is  not  defeated  by  a  subsequent 
discharge  in  bankruptcy."  An  assignment  of  a  claim  for  personal  injuries,  to  which 
the  defendants  were  not  parties  and  which  did  not  purport  to  be  made  for  their 
benefit  or  to  extinguish  the  claim,  but  treated  it  as  an  existing  cause  of  action,  could 
not  operate  as  a  release.^°  The  assignment  to  an  innocent  purchaser  for  value  of 
a  usurious  debt  and  mortgage  does  not  give  them  vitality,^^  but  where  a  debtor  bor- 
rowed from  a  tJiird  person  to  pay  a  usurious  debt  and  procured  the  assignment  to 
the  lender  of  sucli  usurious  debt  and  mortgage  securit}-,  promising  to  execute  a  new 
mortgage,  upon  his  failure  to  do  so,  the  assigned  mortgage  was  regarded  as  the 
equivalent  of  the  new  one.^-  An  assignment  may  be  set  aside  on  the  ground  of 
fraud,'^^  but  in  the  absence  of  contradictory  evidence,  where  a  consideration  is  ex- 
pressed, it  will  be  presumed  bona  tide.^'*  The  assignment  of  the  cause  of  action  in- 
volved in  a  suit  in  equity  abates  the  suit.^^  The  assignor  of  a  cause  of  action  does 
not  warrant  a  recovery  thereon,^'^  and  the  sale  of  a  judgment  by  assignment,  con- 
taining mere  words  of  description,  warrants  only  that  the  judgment  was  entered  in 
due  form  of  law,  its  genuineness,  jurisdiction  of  the  court,  and  that  it  has  not  been 
paid,  released,  or  otherwise  niillified.^^  "An  assignment"  of  the  balance  due  under 
a  contract  and  the  debtor's  acceptance  thereof  on  condition  that  the  assignee  finish 
the  contract  is  not  tantamount  to  an  abandonment  of  the  contract  by  the  original 
cohtractor.^^ 


Kuhnes    v.    CahiU     [Iowa]     104     N.    W. 

Wabash   R.    Co.   v.   Meyer,    119    111.   App. 

Flynn  v.    Butler,    1S9   Mass.   377,    75   N. 


the  assignee  held  as  against  a  subsequent 
assigneee  on  a  promise  of  marriage.  Howe 
V.  Hagan,  110  App.  Div.  392.  97  N.  Y.  S.  86. 

7.  People  V.  Freeman,  110  App.  Div.  605, 
97   N.   Y.   S.   343. 

S. 
1025. 

9. 
104. 

10 
E.   730. 

11,12.     Lowe  V.  W^alker  [Ark.]   91  S.  ^^.  22. 

13.  A  bankrupt's  trustee,  or  a  trustee  in 
insolvency,  like  an  attaching  creditor,  can 
avoid  assignments  which  could  not  be 
avoided  by  the  bankrupt  or  insolvent.  Bun- 
nell V.  Bronson  [Conn.]  63  A.  396.  As  con- 
tracts in  fraud  of  creditors  in  equity  are 
voidable  only,  one  who  predicates  a  right 
on  the  invalidity  thereof  should  include  in 
his  pleading  all  the  facts  upon  which  in- 
validity depends.  Rlchey  v.  Rowland  [Iowa] 
107  N.  "W.  423.  T^'here  a  bill  attacks  an  as- 
signment as  fraudulent,  the  answer  must 
deny  notice  of  fraudulent  intent  on  the  part 
of  the  assignor,  as  well  as  fraudulent  intent 
on  the  part  of  tlie  assignee,  failure  to  do  so 
being,  in  effect,  equivalent  to  an  admission. 
Dent  V.  Pickens  [W.  Va.]  53  S.  E.  154.  ^'here 
the  answer  specifically  denied  fraudulent  in- 
tent on  the  part  of  the  assignee,  was  silent 
as  to  the  fraudulent  intent  imputed  to  tlie 
assignor  and  as  to  the  allegation  of  notice 
of  the  latter's  fraud,  and  generally  denied 
every  charge  of  fraud,  the  general  denial 
was  insufficient  to  negative  the  fraudulent 
intent  of  the  assignor  and  notice  thereof  to 
the  assignee.     Id.     An  assignment  of  the  en- 


tire cause  of  action  against  a  railroad  com- 
pany for  damages  and  a  compromise  of  tlie 
claim,  procured  by  plaintiff's  attorney  on 
tiie  fraudulent  representation  that  the  as- 
signment covered  only  such  part  of  tlie 
claim  as  plaintiff  had  agreed  to  assign  to 
him,  was  set  aside  as  to  plaintiff  .and  tlie 
other  attorney,  but  held  good  against  the 
attorney  fraudulently  procuring  it.  Bush  v. 
Prescott  &  N.  W.    R.   Co.    [Ark.]    89   S.   W.   86. 

14.  ■^''here  certain  accounts  for  goods  sold 
and  delivered  -were  assigned  to  a  bank,  act- 
ing in  good  faith  and  without  knowledge  of 
assignor's  insolvency,  as  security  for  money 
presently  advanced  by  the  bank,  such  as- 
signment could  not  be  vacated  by  the  in- 
solvent's trustee  as  constructively  fraudu- 
lent.    Bunnell  v.   Bronson    [Conn.]   63  A.    396. 

15.  The  suit  _ cannot  be  revived,  but  the 
assignee  must  proceed  by  original  bill. 
Brown  v.   Fletcher,  140  F.   639. 

16.  Where  the  seller  of  a  piano  took  from 
the  purchaser  another  one  which  had  been 
injured  by  an  expressman,  agreeing  to  look 
to  the  expressman  for  the  difference  be- 
tween the  price  of  the  new  one  and  the 
value  of  the  one  injured  and  the  purchaser 
disclaimed  any  authority  to  represent  the 
expressman,  the  seller  could  not  recover 
such  difference  from  the  purchaser.  Stein- 
ert  &  Sons  Co.  v.  Jackson  [Mass.]  76  N.  E. 
905. 

17.  Caveat  emptor  applies  to  the  pur- 
chase of  a  judgment  by  assignment  with  no 
express  warranty.  Hinkley  v.  Champaign 
Nat.  Bank,   117  111.  App.   5S4. 

IS.     Carter  v.   Brady    [Fla.]    41    So.    539. 


Cur.  Law. 


ASSIGXMEXTS  §  5. 


285 


§  5.  Enforcement  of  assignment  and  of  rigltts  assigned.^^ — In  Xew  York,  the 
assignee  in  whom  the  legal  title  is  vested  must  bring  action/*  biit  where  plaintitf 
conimenced  action  on  a  claim  after  he  had  assigned  it,  a  subsequent  reassignment 
to  him  did  not  have  the  retroactive  effect  of  creating  a  cause  of  action  in  him.-^  A 
transfer  by  a  litigant  of  a  suit  is  not  an  assignment  of  the  kind  which  under  the 
Texas  statute  is  admitted  by  failure  to  specifically  deny  it.--  The  assignee  without 
consideration  of  a  claim  by  the  wife  against  her  husband,  in  order  that  such  as- 
signee might  sue  in  his  own  name  for  the  assignor's  benefit,  was  not  the  assignee  and 
equitable  and  bona  fide  owner  of  the  cause  of  action  and  could  not  sue  thereon.^-'' 
A  written  assignment  and  the  testimony  of  the  assignor  are  sufficient  evidence  of 
the  assignment  to  sustain  the  assignee's  action  on  a  claim;-*  and  evidence  of  an 
oral  assignment,  to  which  no  objection  was  made,  was  sufficient  although  there  was 
a  ^\'ritten  assignment  which  had  l:)een  lost  and  though  the  best  evidence  thereof  was 
not  introduced.-"  As  against  another  who  claims  certain  specific  accounts,  the  bur- 
den is  on  a  creditor  who  claims  an  assignment  of  all  of  a  debtor's  accounts,  to  show 
that  the  specific  accounts  were  included  in  the  list  of  accounts  furnished  by  the 
debtor.-'^  The  assignee  of  certain  accounts  by  a  debtor  cannot  recover  money  paid 
l)y  the  debtor  to  other  creditors,  without  showing  it  to  be  the  identical  money  col- 
lected by  the  debtor  from  the  parties  owing  the  assigned  accounts.-^  To  recover 
from  the  alleged  employer' wages  assigned,  the  assignee  must  show  that  the  assignor 
was  in  the  employ  of  such  employer  and  that  the  wages  were  due  and  unpaid,-®  and 
there  can  be  no  recovery  in  law  on  an  assignment  of  wages  due  and  to  become  due, 
where  there  is  no  proof  that  the  debtor  assented  to  the  assignment,  and  the  amount 
due  exceeds  the  amount  assigned.-*^  The  executrix  of  a  testator,  to  whom  a  life  in- 
surance policy  was  alleged  to  have  been  assigned  to  secure  indebtedness  from  the 
insured  to  the  testator,  in  claiming  the  proceeds  of  such  policy  under  the  assign- 
ment, was  reqtiired  to  allege  and  prove  an  existing  indebtedness.^"  An  averment 
in  an  affidavit  of  defense  of  an  assignment  of  the  claim  pleaded  as  a  set-olT  that  it 
was  due  and  owing  to  the  assignor  when  assigned,  and  was  still  due  and  payable 
to  defendant  as  assignee,  without  giving  further  particulars,  was  vague  and  uncer- 
tain, and  insufficient  to  prevent  judgment.''^     The  defendant  in  an  action  at  law 


19.  See  5  C.  L.  2S5.  Suits  and  bills  of  re- 
vivor by  assignees,  see  Fletcher,  Eq.  PI.  & 
Pr.   p.   62   et  seq..   923,   1023. 

20.  Under  Code,  §  449.  Foster  v.  Central 
Nat.  Bank  [N.  Y.]  76  N.  E.  338.  "Where  an 
action  was  commenced  before  assignment 
and  an  amended  complaint  was  tliereafter 
filed,  setting  forth  a  cause  of  action  essen- 
tially different  from  the  original  one,  the 
action  could  not  be  continued  in  the  assignor 
under  Code  Civ.  Proc.  §  756.  Id.  Such 
ainended  complaint  did  not  relate  back  to 
the  cause  of  action  and  authorize  the  as- 
signor to  recover,  as  he  had  no  interest  in 
the  cause  of  action  when  it  was  filed.  Id. 
Where  plaintiff  had  assigned  his  entire 
cause  of  action  to  a  co-plaintiff  before  com- 
mencement of  action,  the  complaint  was  de- 
murrable for  misjoinder  of  parties  plaintiff 
(Alexander  v.  Gloversville,  110  App.  Div. 
791,  97  N.  Y.  S.  198),  and  authority  from  the 
assignee  to  attorneys  to  bring  suit  is  suffi- 
cient, where  a  right  of  action  has  been  as-, 
signed  for  a  valuable  consideration,  even 
though  the  assignor  may  be  the  nominal 
plaintiff  (Massachusetts  Const.  Co.  v.  Kidd, 
142   F.   285). 

21.  Walsh  V.  Woarms,  109  App.  Div.  166, 
95  N.  Y.  S.   824. 


22.  Standifer  v.  Bond  Hardware  Co.  [Tex. 
Civ.  App.]   94  S.  W.  144. 

23.  Muller  v.  Witte   [Conn.]   62  A.   756. 

24.  Southwestern  Commercial  Co.  v.  Owes- 
ney   [Ariz.]    85   P.   724. 

25.  Dorais  v.  Doll    [Mont.]    83  P.   884. 
26,27.     Virginia-Carolina    Chemical    Co.    v. 

McNair,  139  N.  C.   326,   51  S.  E.   949. 

28.  Wabash  R.  Co.  v.  Papin,  119  111.  App. 
99.  An  allegation  that  the  assignor  of  un- 
earned wages  was  in  the  employ  of  the 
debtor  at  the  time  of  the  assignment,  and 
continued  in  such  employment  during  the 
time  of  the  earning  of  the  wages  for  which 
judgment  is  asked,  sufficiently  alleges  a 
contract  of  employment  whereon  to  base  an 
assignment  of  such  wages.  Andrews  v. 
Lake  Shore  &  M.  S.  R.  Co.,  7  Ohio  C.  C.  (N. 
S.)  161.  Recovery  of  ■wages  under  an  as- 
signment is  an  equity  proceeding,  when. 
Cincinnati,  etc.,  R.  Co.  v.  Lima  R.  Supply 
Co..  6  Ohio  C.  C.   (N.  S.)   429. 

29.  Cincinnati,  etc.,  R.  Co.  v.  Lima  R. 
Supply  Co.,   6  Ohio  C.  C.   (N.  S.)    429. 

30.  Troy  v.   London    [Ala.]    39   So.   713. 

31.  Caven-Williamson  Ammonia  Co.  v.  Ice 
Mfg.  Co.,  27  Pa.   Super.  Ct.   381. 
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cannot  attack  the  validity  of  the  assignment  by  the  nominal  plaintiff  to  the  usee 
who  institutes  the  action/"^  and  where  suit  is  brought  in  the  name  of  the  legal  plaint- 
iff for  the  use  of  the  assignee  and  the  defendant  does  not  deny  that  the  whole  de- 
mand is  due  and  unpaid,  it  is  no  concern  of  defendant  whether  the  assignment 
was  bona  fide  or  not/^  or  whether  assignor  or  assignee  receives  the  proceeds  of  the 
judgment  when  recovered,  as  he  is  protected  from  further  suit.^*  The  declarations 
of  the  assignor  subsequent  to  the  assignment  cannot  be  admitted  to  defeat  the  as- 
signment, although  the  assignor  has  since  died.^^  A  release  of  a  claim  by  plaintiff's 
assignor,  made  before  assignment  for  defendant's  benefit,  was  available  against 
plaintift''s  action  on  the  claim.'®  An  assignment  of  an  open  account  is  not  suffi- 
ciently proved  by  parol  which  also  discloses  an  assignment  in  writing.^^  Where  a 
surety  company  paid  its  liability  on  the  bond  of  the  treasurer  of  an  insurance  so- 
ciety, who  embezzled  its  funds,  and  took  an  assignment  of  the  society's  claims 
against  the  depositaries  of  the  society's  funds  and  brought  action  against  them,  since 
it  claimed  under  the  assignments  and  not  as  surety,  it  was  no  defense  that  the  so- 
ciety's loss  was  caused  by  the  treasurer's  criminal  offense  for  which  complainant  was 
liable  as  surety. ^^ 
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§   1.     Nature     of     Transaction     in     General 
(2S6). 

§  2.      Stntutory   Provisions   and    Confliet   of 
Laws    (287). 

§  3.     Right  to  Make  a  General  Assignment 
(287). 

.  .§  4.  Filing,  Recording  or  Registering; 
Qualifying  of  Assignee;  Removals  and  Sub- 
stitution  (287). 

§   5.      Meaning  and  Effect  in  General   (287). 

g  6.      Ijegality    and    Equitableness    (287). 

§  7.     Property    Passing    to    and    Rights    of 
Assignee  Therein    (2SS). 

§  8.      Liability  of  Assignee;  Bond   (289). 

§  9.      Collection  of  Assets  and  Reduction  to 
Money  (2S8). 


§  10.  Administration  of  Trust  in  General 
(290). 

§  11.  Debts  and  Liabilities  of  the  Estate 
(290). 

§  12.  Presentment  and  Allowance  of 
Claims   (291). 

§  13.  Classes  and  Priorities  of  Debts 
(291). 

§  14.  Satisfaction  and  Discharge  of  Debts 
and  Claims   (292). 

§  15.  Accounting,  Settlement  and  Dis- 
charge, or  Failure  of  Trust   (292). 

§  16.  Rights  of  Creditors  Under  a  Void 
Assignment,  or  After  Assignee's  Discharge 
(293). 


This  topic  treats  only  of  voluntary  assignments.^® 

§  1.  Nature  of  transaction  in  general.'^^ — A  mere  trust  in  which  the  creditors 
have  no  vested  interest  does  not  constitute  an  assignment  for  the  benefit  of  credit- 
ors.*^ In  Texas  a  transfer  of  a  debtor's  property  for  the  benefit  of  creditors,  not, 
however,  to  become  operative  until  each  and  all  of  the  creditors  accept  the  terms 
of  the  instrument,  which  they  never  do,  does  not  constitute  a  statutory  assignment.*^ 
The  validity  of  an  assignment  to  a  trustee  for  the  purpose  of  paying  the  assignors 
debts  does  not  depend  on  the  latter's  insolvency.*^ 


32.  Chamberlain  v.  Fernbach,  118  111.  App. 
145. 

33,34.  Kamber  v.  Becker,  27  Pa.  Super. 
Ct.   266. 

3.5.  Crawford  v.  Horrl  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.   71,   89  S.  \V.  1097. 

36.  Under  Civ.  Code,  §  1559,  providing 
for  the  enforcement  of  a  contract  made  for 
a  third  person's  benefit.  Castor  v.  Bernstein 
[Cal.  App.]   84  P.   244. 

37.  Standifer  v.  Bond  Hardware  Co.  [Tex. 
Civ.  App.]   94   S.  W.   144. 

38.  Fidelity  &  Deposit  Co.  of  Maryland  v. 
Fidelity   Trust   Co.,   143   F.   152. 

39.  ir'or  involunta-y  assignments  see  Cred- 
itors' Suit.  5  C.  L.  880;  Insolvency,  6  C.  L.  38. 
See,  also.  Bankruptcy,  5  C.  L.  367. 


40.  See  5  C.  L,.  286. 

41.  Ives  V.  Sang-uinetti  [Ariz.]  85  P.  480. 
Defendant  agreed  to  sell  to  plaintiff  a  hay 
crop  harvested  on  certain  ranches  belonging 
to  defendant's  wife,  the  proceeds  to  be  ap- 
plied to  certain  debts  of  defendant  and  his 
wife  and  plaintiff  agreeing  to  account  to  de- 
fendant for  the  balance.  Held,  that  such  an 
agreement  created  a  mere  trust  of  sucli  pro- 
ceeds, in  which  the  creditors  had  not  vested 
interest,  and  that  it  was  not  an  assignment 
for  benefit  of  creditors.      Id. 

42.  Peeples  v.  Slayden-Kirksey  "Woolen 
Mills   [Tex.  Civ.  App.]   90  S.  W.  61. 

43.  An  assignment  by  a  corporation  of  all 
its  property  to  a  trustee  who  is  to  operate 
its  business  and   use  the  proceeds  to  pay  its 
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§  2.  Sintuiorii  provisions  and  conflict  of  laics^* — The  national  bankruptcy 
act  supersedes  all  state  insolvency  laws  except  as  to  cases  and  persons  not  within 
its  purview. ^^ 

A  deed  of  assignment  executed  under  the  laws  of  one  state  passes  title  to  real 
estate  situated  in  another,  which  title  is  good  against  creditors  not  resident  in  the 
latter  state  even  though  the  deed  contains  preferences  in  contravention  of  the  stat- 
utes of  the  same.*®  ^Yhen  the  estate  assigned  consists  of  property  situated  in  several 
states  and  the  courts  of  one  state  have  taken  jurisdiction  of  the  whole  estate  the 
courts  of  another  state  will  not  take  jurisdiction  of  the  assignment  in  order  to  effect 
a  distribution  of  the  property  within  that  state.*' 

§  3.     Bight  to  make  a  general  assignment.*^ 

§  4.  Filing,  recording  or  registering ;  qualifying  of  assignee;  removals  and 
suhsiitution.*^ 

§  5.  Meaning  and  effect  in  general.^'^ — At  common  law  a  voluntary  assign- 
ment for  the  benefit  of  creditors  accepted  by  the  assignee  'establishes  a  trust,  the 
enforcement  of  which  may  be  compelled  in  equity  b}'  a  creditor  or  the  assignor.^^ 

§  6.  Legality  and  ec^itahleness.^- — .Vn  agreement  between  assignor  and  as- 
signee in  fraud  of  creditors  is  void.^^ 

Reservation  of  property.^* — -An  agreement  between  the  assignor  and  his  cred- 
itors whereby  he  is,  for  a  valuable  consideration,  permitted  to  retain  certain  of  his 
propert}',  is  valid."  Creditors  who  present  their  claims  and  obtain  their  pro  rata 
share  of  the  debtor's  property  are  estopped  from  thereafter  proceeding  against  the 
land  retained  by  the  debtor  under  such  agreement  though  they  were  not  parties 
thereto.'"® 

Preferences.^' — As  a  general  rule  assignments  preferring  certain  creditors  are 
void.^®  In  most  states  the  time  for  bringing  an  action  to  set  aside  unlaAvful  prefer- 
ences is  limited  by  statute. ^^ 


debts.  Right  to  create  trusts  or  to  enforce 
them  is  not  limited  to  cases  where  the  as- 
sig'nor  is  insolvent.  Brockett  v.  Le^vis 
[Mich.]   13  Det.  Leg.  N.   322,   108  N.  V^'.   429. 

44.      See  5  C.  L.   2S6. 

4.5.     DiUe  V.  People,  118  111.  App.  426. 

46,47.  In  re  Browning  [N.  J.  Err.  &  App.] 
61  A.  1066. 

48.     See  5  C.  L.  286. 

49,50.     See  5  C.  L.  287. 

51.  Creditors  must  move  promptly  if  they 
desire  relief  in  equity.  Andrews  v.  Tuttle- 
Smith  Co.    [Mass.]   78  X.  E.  99. 

52.  See  5  C.  L.  2S7. 

53.  Haswell  v.  Blake  [Tex.  Civ.  App.]  90 
S.  W.  112.5.  A  contract  between  a  solvent 
debtor  and  a  trustee,  to  whom  he  has  con- 
veyed his  property  with  authority  to  con- 
vert tlie  same  into  cash  and  pay  creditors, 
which  bound  the  trustee  to  settle  with  the 
creditors  as  cheaply  as  possible  and  give  the 
debtor  the  benefit  of  the  discounts  procured 
from  creditors  is  contrary  to  public  policy 
but  this  agreement  is  distinct  from  the  im- 
plied contract  binding  the  trustee  to  return 
property  not  needed  to  satisfy  claims  of 
creditors.     Id. 

54.  See  3  C.  L.  339.  where  an  extensive 
note  on  this  subject  will  be  found. 

55.  Debtor  conveyed  for  benefit  of  his 
creditors  all  his  personalty,  except  such  as 
was  exempt,  and  all  liis  realty,  including  his 
right  of  homestead  and  his  wife's  right  of 
dower     therein,     except     one     tract     of     land 


which  creditors  agreed  that  he  might  re- 
tain for  a  home  for  himself  and  his  wife, 
they  to  have  a  life  estate  therein  -with  re- 
mainder to  their  children.  Held  that  the 
convej-ance  was  supported  by  a  sufficient 
consideration  and  was  not  fraudulent.  Roy- 
ster  v.  Heck   [Ky.]   94  S.  "W.  8. 

56.  Royster  v.  Heck   [Ky.]   94   S.  VT.  8. 

57.  See  5  C.  L.   287. 

58.  "U'here  a  transfer  by  an  insolvent 
debtor  to  his  creditor  was  a  fraudulent  pref- 
erence, so  far  as  it  Tvas  intended  to  secure 
a  pre-existing  debt,  the  creditor  did  not 
have  a  lien  on  the  property  transferred  to 
the  amount  of  loans  made  after  the  transfer 
and  on  the  faith  of  it  as,  if  any  part  of  the 
original  contract  was  fraudulent,  the  whole 
was  invalid.  Bolster  v.  Graves,  189  Mass. 
301,  75  N.  E.  714.  Under  Mass.  Pub.  St.  c. 
157,  §  96,  an  assignee  of  an  insolvent  debtor 
suing  for  the  recovery  of  an  alleged  prefer- 
ence need  only  show,  in  order  to  recover, 
that  the  debtor  was  insolvent,  that  the 
transfer  was  made  within  six  months  of  the 
filing  of  the  petition  in  insolvency,  and  with 
a  view  to  give  a  preference;  that  the  cred- 
itor receiving  the  property  had  reasonable 
cause  to  believe  that  the  debtor  was  insolv- 
ent; and  that  the  transfer  was  made  in 
fraud  of  the  insolvency  laws.  Id.  By  stat- 
ute in  Alabama  every  conveyance  by  a 
debtor  of  substantially  all  of  his  property  in 
payment  of  a  prior  debt,  by  which  a  prefer- 
ence or  priority  of  payment  is  given   to  one 
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§  7.  Property  passing  to  and  rights  of  assignee  therein}'^ — The  assignee  takes 
all  the  right,  title,  and  interest  of  the  assignor  in  the  property  conveyed,"^^  and  is 
entitled  to  the  control  and  custody  thereof.*'^  His  rights  therein  are  the  same  and 
no  greater  than  those  of  the  assignor.^^  In  Virginia  a  trustee  under  a  deed  of  trust 
for  creditors  is  a  holder  in  due  course  of  negotiable  paper/'*     Where  the  statutes 


or  more  creditors  inures  to  the  benefit  of 
all  and  equity  will  take  charge  of  the  prop- 
erty for  the  benefit  of  all.  Locke  v.  Martin 
[Ala.]   40  So.  3S7. 

59.  Under  St.  1903,  action  to  set  aside 
preferential  transfers  of  all  of  debtor's  prop- 
erty must  be  brought  within  six  months 
after  conveyance  is  leg-ally  lodged  for  rec- 
ord. Julius  Locheim  &  Co.  v.  Eversole  [Ky.] 
93  S.  AV.  52. 

eo.     See  5  C.  L.  288. 

61.  "Where,  when  an  insolvent  made  an 
assignment  for  the  benefit  of  creditors,  he 
was  the  owner  of  certain  shares  of  stock, 
which  were  pledged  as  collateral  for  certain 
notes,  such  pledge  could  not  be  changed, 
Without  the  consent  of  the  insolvent's  as- 
signee, by  an  agreement  between  the  insolv- 
ent and  a  purchaser  of  the  notes  secured 
thereby,  such  assignee  being  entitled  to  re- 
deem the  shares  by  paying  the  amount  due 
on  the  notes  for  whicli  they  were  originally 
pledged.  Jennings  v.  Moore,  189  Mass.  197, 
75   N.   E.  214. 

NOTE.  Ri^lit  of  a.s.slgnee  of  corporation 
to  collect  stock  snb.scripfons:  A  general  as- 
signment by  a  corporation  for  the  benefit  of 
creditors  passes  to  tlie  assignee,  with  the 
other  assets  of  the  corporation,  the  right  to 
collect,  for  the  benefit  of  creditors,  balances 
due  from  the  stockholders  on  subscriptions 
to  stock.  Glenn  v.  Marbury,  145  U.  S.  499, 
36  Law.  Ed.  790;  Chamberlain  v.  Bromberg, 
S3  Ala.  576;  Beal  v.  Dillon,  5  Kan.  App.  27; 
Glenn  v.  "^'illiams,  60  Md.  93;  Shockley  v. 
Fisher,  75  Mo.  498;  Eppright  v.  Nickerson, 
78  Mo.  482;  Franklin  v.  Menown,  10  Mo.  App. 
57  0,  11  Mo.  App.  592;  Lionberger  v.  Broad- 
way Sav.  Bank,  10  Mo.  App.  499;  Haskell 
V.  Sells,  14  Mo.  App.  91;  German  town  Pass. 
R.  Co.  V.  Fitler,  60  Pa.  124,  100  Am.  Dec. 
546;  Citizens'  &  Miners'  Sav.  Bank  &  Trust 
Co.  V.  Gillespie,  115  Pa.  564;  West  Chester 
&  Philadelphia  R.  Co.  v.  Thomas,  2  Phila. 
[Pa.]  344;  Cartwright  v.  Dickinson,  88  Tenn. 
476,  17  Am.  St.  Rep.  910,  7  L.  R.  A.  706; 
Lewis'  Adm'r  v.  Glenn,  84  Va.  947;  Vander- 
werken  v.  Glenn,  85  Va.  9;  McKay  v.  El- 
wood,  12  Wash.  579;  Stoddard  v.  Lum,  159 
N.  Y.  265,  70  Am.  St.  Rep.  541,  45  L.  R.  A. 
551,  rvg.  32  App.  Div.  565;  Dunn  v.  Howe, 
96  F.  160  (under  the  Maine  statute).  The 
assignee  may  maintain  a  suit  in  equity 
against  the  stockholders,  and  the  court  may 
make  a  decree  calling  for  payment  of  sub- 
scriptions. Lionberger  v.  Broadway  Sav. 
Bank,  10  Mo.  App.  499;  Glenn  v.  Williams, 
60  Md.  93;  Stoddard  v.  Lum,  159  N.  Y.  265, 
70  Am.  St.  Rep.  541,  45  L.  R.  A.  551,  rvg. 
32  App.  Div.  565.'  At  common  law,  the  as- 
signee cannot  sue  in  his  own  name  at  law, 
but  must  sue  in  the  name  of  the  corpora- 
tion. Glenn  v.  Marbury.  145  U.  S.  499, 
36  Law.  Ed.  790.  When  the  court  makes  a 
call  for  unpaid  subscriptions  at  the  instance 
of  the  assignee,  all  the  stockholders  are 
bound  thereby,  whether  parties  to  the  suit 
or  not,  as  they  are  represented  by  the  cor- 
poration (Glenn  v.  Williams,  60  Md.  93); 
and    the   assignee    may    enforcj   the   calls    by 


actions  against  the  stockholders  in  other 
states.  (Id.;  Stoddard  v.  Lum,  159  X.  Y.  265, 
70  Am.  St.  Rep.  541,  45  L.  R.  A.  551,  rvg.  32 
App.  Div.  565).  It  has  been  held  that,  wliere 
a  corporation  has  made  an  assignment  for 
the  benefit  of  creditors,  and  the  assignee 
sues  to  recover  unpaid  subscriptions,  there 
can  be  no  recovery,  in  the  absence  of  an  as- 
sessment, unless  the  whole  of  the  unpaid 
subscriptions  are  necessary  to  pay  the  debts 
of  the  corporation.  Citizens'  &  Miners'  Sav. 
Bank  &  Trust  Co.  v.  Gillespie,  115  Pa.  564.  No 
call  or  assessment  is  necessary  if  all  the 
assets  of  the  corporation,  including  the  un- 
paid subscriptions,  are  insufficient  to  pay 
the  corporate  debts.  McKay  v.  Elwood.  12 
Wash.  579. — From  Clark  &  M.  on  Corp,  §  779. 

62.  Where  after  the  passage  of  the  in- 
solvency act  (P.  L.  404),  a  judgment  was 
entered  upon  a  bond  secured  by  a  mort- 
gage executed  prior  to  the  passage  of  the 
act,  and  execution  was  issued  on  tlie  judg- 
ment and  tliereafter  the  defendant  made  a 
general  assigninent  for  the  benefit  of  cred- 
itors, the  assignee  for  creditors  was  entitled 
to  have  the  execution  on  the  personal  prop- 
erty of  the  defendant  set  aside.  The  act 
does  not  defeat  the  plaintiff  of  his  prefer- 
ence, if  he  has  one,  but  the  assignee  is  en- 
titled to  control  and  custody  of  the  per- 
sonal property  of  the  assignor.  Musser  v. 
Brindle,  23  Pa.  Super.  Ct.  37. 

63.  His  rights  in  respect  to  property  and 
things  in  action  transferred.  Webber  v. 
Conklin  [S.  D.]  104  N.  W.  675.  Trust  prop- 
erty in  the  hands  of  the  assignor  retains  its 
character  as  such  when  in  tlie  hands  of  the 
assignee.  Hutchinson  v.  Nat.  Bank  of  Com- 
merce [Ala.]  41  So.  143.  Assignees  for  ben- 
efit of  creditors  or  general  creditors  of  bro- 
kers have  no  claim  on  any  bonds  in  their 
possession  but  actually  belonging  to  cus- 
tomers. Hunt  V.  Marquant,  109  App.  Div. 
729,  96  N.  Y.  S.  546.  The  vendor  in  a  condi- 
tional sale  may  enforce  the  contract  as 
against  the  vendee's  assignee  for  tlie  benefit 
of  creditors.  In  re  Jenks  [Iowa]  105  N.  W. 
396.  As  a  general  rule,  an  assignee  for  the 
benefit  of  creditors  or  a  receiver  cannot  ac- 
quire or  exercise  any  greater  title  or  rights 
in  and  to  tlie  property  committed  to  his  con- 
trol than  the  insolvent  or  embarrassed 
debtor  had  or  could  enforce,  and  as  against 
a  bona  fide  and  valid  incumbrance  upon 
debtors  property,  the  assignment  covers  only 
the  equity  of  redemption.  McDaniel  v.  Os- 
borne [Ind.]  75  N.  E.  647.  In  an  action  by  a 
depositor  to  recover  from  the  assignee  for 
benefit  of  creditors  of  bankers  a  deposit 
alleged  to  have  been  received  by  the  bank- 
ers with  knowledge  of  tlieir  insolvency,  evi- 
dence held  insufficient  to  establisli  tliat  any 
part  of  plaintiff's  money  came  into  the  hands 
of  the  assignee.  "Williams  v.  "Van  Norden 
Trust  Co.,   104  App.   Div.   251,   93  N;  Y.   S.   821. 

64.  Under  negotiable  instrument  law. 
Trustees  of  American  Bank  of  Orange  v.  Mc- 
Comb   [Va.]  54  S.   E.  14. 
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provide  tliat  no  corporation  shall  part  ■u'ith  its  franchise  except  witli  the  consent  of 
the  stockholders,  an  assignment  by  a  corporation  does  not  pass  its  corporate  fran- 
chise.®^ Courts  have  no  power  to  compel  an  insolvent  debtor,  wlio  has  made  a  vol- 
untary assignment  of  his  property,  to  disclose  the  location  of  the  same  until  the 
assignee's  right  to  the  property  has  been  established  in  a  court  of  competent  juris- 
diction.®" 

Property  transferred  or  convoyed  by  assignor.'^' — The  property  conveyed  de- 
pends largely  upon  the  description  in  the  instrument. °® 

§  8.  Liohiiity  of  assignee;  hond.^^ — An  assignee  who  acts  in  good  faith  with 
regard  to  the  property  in  his  charge  is  not  liable  for  any  loss  from  the  invoice  value 
thereof,'"  but  where  he  permits  the  assignor  to  remain  in  possession,  continue  the 
business  on  a  salary  and  replenish  the  stock  without  the  consent  of  creditors,  he 
assumes  all  the  risk  of  loss,  and  is  rightly  surcharged  with  a  deficiency,  either  in 
whole  or  in  part,  depending  upon  the  degree  of  neglect  under  the  circumstances.'^^ 

§  9.  Collection  of  assets  and  reduction  to  money.  Sale  of  assets  by  US'- 
signee.'- — The  court  has  no  authority  to  direct  a  sale  of  exempt  property."^  As  c\ 
general  rule  an  order  of  the  court  confirming  the  sale  is  necessary.'^* 


65.  Maine  corporation  under  Rev.  St.  Me. 
0.  47,  §  5.  Lothrop  Pub.  Co.  v.  Lothrop,  Lee 
&  Shepard  Co.    [Mass.]   77  N.   EJ.   841. 

66.  Dille  V.  Peorole,  118  111.  App.   426. 

67.  See  5  C.  L.   2SS. 

6S.  A  trust  deed  executed  by  a  corpora- 
tion conveyed  its  property  to  a  trustee  to 
"conduct  and  carry  on  the  sawmill  and  lum- 
ber business"  of  the  corporation  as  trustee, 
and  from  such  "business"  to  first  pay  the 
running  expenses,  and  from  the  "property" 
or  product  thereof  to  pay  the  indebtedness 
of  the  corporation.  It  also  provided  that 
the  trustee  should  have  power  to  sell,  mort- 
gage, or  dispose  of  any  part  of  the  real  or 
personal  property  for  any  and  all  of  such 
purposes.  Held,  that  such  deed  did  not  cre- 
ate two  trusts,  one  of  the  "business"  and  the 
other  of  the  property;  and  hence  though  the 
trustee  had  power  to  mortgage  "to  pay"  the 
indebtedness  then  existing,  he  had  no  power 
to  mortgage  "to  secure"  such  indebtedness. 
Bank  of  Visalia  v.  Dillonwood  Lumber  Co. 
[Cal.]  82  P.  374.  An  assignment  by  a  pub- 
lishing company  for  the  benefit  of  creditors 
of  all  its  property  excepting  that  exempt 
by  law  from  attachment  or  execution,  passes 
to  the  assignee  the  good  will,  the  rights  to 
publish  owned  by  the  company,  and  its  trade 
marks  and  trade  names,  the  exemption  ap- 
plying only  to  property  expressly  exempted 
by  statute.  Lothrop  Pub.  Co.  v.  Lothrop, 
Lee  &  Shepard  Co.  [Mass.]  77  N.  E.  841. 
Under  Md.  Code  Pub.  Gen.  Laws,  art.  21, 
§  9,  providing  that  all  deeds  conveying  real 
estate  shall  contain  a  description  of  the  real 
estate  sufficient  to  Identify  the  same  with 
reasonable  certainty,  a  deed  of  trust  for 
benefit  of  creditors  is  valid  where  it  assigns 
"all  and  singular  the  real  and  personal  es- 
tate, wheresoever  situate,  and  all  other  prop- 
erty, of  any  nature,  kind  and  description, 
wheresoever  situate  belonging  to"  the  gran- 
tors. Roberts  v.  Roberts  [Md.]  62  A.  161. 
A  deed  of  trust  for  the  benefit  of  creditors 
executed  by  husband  wife  recited  that  the 
grantors,  being  "indebted  unto  sundry  per- 
sons and  corporations  in  several  sums  of 
money  and  being  unable  to  pay  the  same 
in  full,  have  proposed  and  agree  to  as- 
7  Curr.  Law  —  19. 


sign  all  our  oroperty  ...  In  trust  for 
the  benefit  of  our  creditors,  as  hereinafter 
mentioned."  Held  that  they  conveyed  not 
onlyT;he  property  owned  by  them  jointly  but 
also  the  individual  property  of  the  wife.     Id. 

69.  See  5  C.  L.  2S8. 

70.  Merrit,  Allen  &  Co.  v.  Torrance  [Iowa] 
105  N.  "^.  585. 

71.  Krodel's  Assigned  Estate,  27  Pa.  Su- 
per.  Ct.   419. 

72.  See  5  C.  L.   289. 

73.  Under  Ky.  St.  190-3.  §  85,  providing 
that  if  an  assignor  for  the  benefit  of  cred- 
itors reserves  property  as  exempt,  the  court 
.shall  appoint  three  persons  to  set  aside  the 
property  so  claimed,  etc.,  and  §  86,  declaring 
that    if    a    homestead    is    claimed,    the    court 

.may,  by  consent  of  the  assignor,  and  if  it 
appears  best  for  the  creditors,  or  if  the  land 
is  not  divisible,  direct  a  sale  of  the  prop- 
erty and  payment  of  the  value  of  the  home- 
stead to  the  assignor,  the  court  has  no  au- 
thorfty  to  direct  a  sale  of  all  the  property 
of  the  assignor,  reserving  a  homestead  and 
all  exempt  property  except  for  the  reasons 
set  forth  in  the  statute.  Maupin  v.  Mau- 
pin's  Assignee  [Ky.]   89  S.  'SV.  238. 

74.  Where  an  assignee  for  the  benefit  of 
creditors  brought  an  action  in  the  circuit 
court  under  the  express  provisions  of  Ky. 
St.  1903,  §  96,  for  the  settlement  of  the  es- 
tate, the  countj-  court  lost  jurisdiction,  and 
exceptions  to  the  report  of  the  sale  of  land, 
filed  in  the  county  court  subsequent  to  the 
institution  of  the  suit  in  the  circuit  court, 
were  properly  stricken  from  the  record. 
Maupin  v.  Maupin's  Assignee  [Ky.]  89  S.  W. 
238.  Where  in  an  action  by  an  assignee  for 
the  benefit  of  creditors  for  the  settlement 
of  the  estate,  it  was  shown  that  the  wife 
of  the  assignor  answered  the  petition  and 
alleged  ownership  of  a  part  of  the  land  in 
her  own  right,  and  also  that  she  had  brought 
a  suit  against  the  assignee  in  which  she 
set  forth  the  same  claim,  but  there  was 
nothing  to  show  that  her  claim  had  been  de~ 
termined,  the  court  had  no  authority  to  con- 
firm the  assignee's  sale.  Id.  Under  Ky.  St. 
1903,  §  87,  providing  that  the  report  of  sale 
of  real*estate  in  voluntary  assignment  pro- 
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§  10.  Adininistraiion  of  trij.st  in  generaiy^ — One  to  wlioni  properI.-y  is  con- 
veyed in  trust  for  creditors  must  exorcise  the  utmost  good  faith  in  its  management 
and  in  caring  for  tlie  interest  of  the  beneficiaries.'^®  The  beneficiaries  in  a  trust 
deed  are  necessary  parties  to  a  suit  by  or  against  the  trustee,'^  except  where  the 
number  of  them  is  so  large  that  great  inconvenience  and  delay  would  result,'^*'  or 
where  the  instrument  itself  confers  power  upon  a  trustee  to  represent  the  benefici- 
aries in  all  respects  as  fully  as  the  grantor  in  the  instrument  himself  might  have 
done.'" 

§  11.  DeMs  and  liahiruies  of  the  eslate.^^ — An  assignment  for  the  benefit  of 
creditors  by  a  lessee  does  not  deprive  the  lessor  of  his  right  of  action  at  law  for 
royalties  under  the  lease. ^^  A  note  of  one  partner  indorsed  by  his  co-partner  is  not 
a  firm  debt  and  on  a  general  assignment  of  the  firm  property  and  that  ol  the  individ- 
ual partners  for  the  benefit  of  creditors,  with  no  reference  to  the  payment  of  claims 
of  the  creditors,  the  note  cannot  be  allowed  against  the  firm  assets  until  payment  of 
claims  against  the  firm.^-  By  statute  in  some  states  all  the  debts  of  the  assignor 
l)ecome  due  and  payable  immediately  upon  the  execution  of  the  assignment.*^  An 
assignee  is  lial^le  for  taxes  on  the  property  of  the  assignor  coming  into  his  hands.®* 
Counsel  for  the  minority  creditors  by  whose  etforts  the  fund  for  distribution  has 
been  increased  through  surcharges  against  the  assignee,  will  be  awarded  compensa- 
tion out  of  the  fund  notwithstanding  the  objection  of  the  assignor  who  has  become 
a  creditor  by  purchasing  claims  against  the  estate.^^ 

Claim  of  assignee  for  compensation  and  alloivancc.^^ — The  compensation  of  the 


ceedings  shall  be  filed  within  10  days  after 
the  sale,  and,  if  no  exceptions  are  filed,  the 
same  shall  be  confirmed  at  the  second  reg- 
ular term  after  it  has  been  filed,  a  county 
court  cannot  confirm  a  report  of  sale  on  the 
day  of  the.  filing  of  the  report.     Id. 

75.     See  5  C.  l:  289. 

78.  Evidence  held  sufficient  to  show  fraud 
and  collusion  between  trustee  and  attaching' 
creditors  on  failure  of  trustee  to  assert  the 
rights  of  beneficiaries  in  a  deed  of  trust 
In  an  action  of  garnishment  by  the  attach- 
ing creditors.  Sawyer  v.  First  Nat.  Bank 
[Tex.  Civ.  App.]  93  S.  W.  151.  A  suit 
brought  by  one  of  the  beneficiaries  of  a 
deed  of  trust  against  the  trustee  and  cer- 
tain others  alleging  fraud  on  the  part  of  the 
trustee  is  properly  instituted  in  the  county 
v/here  the  trustee  resides  against  all  the  de- 
fendants though  some  of  them  were  non- 
residents of  that  county.     Id. 

77,78,79.  Sawyer  v.  First  Nat.  Bank  (Tex. 
Civ.  App.]    93  S.  W.   151. 

80.  See  5  C.  L.   289. 

81.  When  a  mining  lessee  covenanted  to 
pay  a  royalty  to  complainaiit  on  all  ore 
mined,  but  no  lien  was  reserved  In  the  lease 
to  secure  such  royalty  and  none  was  given 
by  law,  complainant  was  not  entitled  -to 
maintain  a  bill  in  equity  to  declare  and  en- 
force a  prior  lien  for  royalties  unpaid  botli 
by  lessee  and  its  assignee  for  benefit  of 
creditors  on  the  lessee's  property  in  the 
hands  of  such  assignee,  but  was  only  enti- 
tled to  recover  such  royalties  at  law.  Eto- 
wah Min.  Co.  v.  Wills  Valley  Min.  &  Mfg.  Co. 
[Ala.]   39  So.   336. 

82.  In  re  Hallock,  47  Misc.  571,  96  N.  Y. 
S.   105. 

83.  Laws  1893  N.  C.  p.  433,  c.  453,  §  1, 
providing  that,  on  the  execution  of  any  vol- 
untary  deed   of   trust  or  deed   of  assignment 


for  benefit  of  creditors,  all  debts  of  the 
maker  thereof  shall  become  due  and  payable 
at  once,  applies  to  sureties  on  a  note  of  the 
assignor.  Pritchard  v.  Mitchell,  139  N.  C. 
54,  51  S.  E.  7S3. 

84.  Where  property  assigned  to  plaintiff 
for  benefit  of  creditors  w^as  not  claimed  to 
be  other  than  that  owned  by  the  debtor 
v»'hen  the  assignment  was  made  or  that  the 
debtor's  personal  estate  w^as  materially  less 
in  value  when  assigned  than  when  he  listed 
it  for  taxation  and  the  assignee  received  the 
propertj'  on  which  the  tax  was  levied  against 
the  debtor  based  on  a  return  froin  which  he 
had  purposely  failed  to  deduct  debts  from 
credits,  the  assignee  was  not  relieved  of  lia- 
bility for  such  taxes  by  Code  §  3078,  provid- 
ing that  assignee  for  the  benefit  of  creditors 
shall  only  be  liable  for  taxes  levied  on  as- 
signed property.  Carpenter  v.  Jones  County 
[Iowa]  107  N.  W.  435;  Krodel's  Assigned  Es- 
tate, 27  Pa.  Super.  Ct.  421. 

85.  After  an  assignment  for  benefit  of 
creditors  an  arrangement  was  made  for  a 
reassignment  to  the  assignor,  and  he  give 
tlie  assignee  a  bond  conditioneii  to  protect 
the  assignee  from  expenses  by  reason  of  the 
assignment  and  reassignment,  and  the  as- 
signee, in  consideration  of  such  sums  as 
might  thereafter  be  advanced  to  him  as  as- 

I  signee  by  plaintiff,  assigned  the  bond  to 
plaintiff.  Plaintiff  \j'as  surety  on  the  as- 
signee's bond.  Held  that  plaintiff  could  not 
recover  of  the  sureties  on  tlie  bond  given  to 
the  assignee  for  moneys  advanced  after  the 
assignment  on  account  of  expenses  and  dis- 
bursements by  the  assignee  growing  out  of 
the  assignment  and  reassignment.  Dunham 
&  Co.  V.  McCann,  IIP  <pp.  Div.  157,  97  N. 
Y.  S.  212. 

86.  See  5  C.  L.  289. 
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assignee  may  be  fixed  by  tlie  deed  of  assignment  ])ut  tlie  court  has  power  to  award 
him  extra  compensation. '"'^  He  is  also  entitled  to  be  reiml)ursed  for  expenses  neces- 
sarily incurred. ^^ 

§  12.  Presentment  and  allowance  of  claims.^^ — Any  creditor  may  generally 
appear  and  object  to  the  allowance  of  claims.^'* 

§  13.  Clui-ses  and  priorities  of  debts.^^ — The  statutes  in  most  states  provide 
that  preference  shall  be  given  to  certain  classes  of  claims,  as,  claims  for  labor  and 
supplies,^^  the  claims  of  depositors  in,  and  holders  of  bank  notes  of,  insolvent 
banks,**^  and  claims  for  public  moneys  deposited  in  banks  by  officers  having  their 
custody.^*  A  creditor  filing  a  petition  before  the  register  in  chancery  seeking  a 
preference  over  other  creditors  is  not  thereby  estopped  from  asserting  that  a  fund 
in  the  hands  of  the  assignee  is  a  trust  fund  held  for  his  benefit.**^  Secured  creditors 
may  when  it  is  equitable  have  the  proceeds  of  the  security  and  also  rents  and  profits 
made  by  the  assignee  in  possession  by  their  consent  and  forbearance.^*^    The  personal 


87.  McDougal  v.  Fuller  [Cal.]  83  P.  701. 
Where  the  premises  conveyed  by  an  assign- 
ment for  the  benefit  of  creditors  are  sold  by 
a  commissioner  appointed  by  the  court  tlie 
trustee  under  the  deed  of  assignment  is  not 
entitled  to  commissions  upon  the  fund  real- 
ized by  the  sale  under  a  clause  of  the  deed 
entitling  him  to  commissions  for  the  sale  of 
the  property  by  him.  Neither  can  he  bind 
creditors  other^nse  represented  by  counsel 
by  employing  counsel  to  conduct  an  appeal. 
Wilson  V.  Langhorne  [Va.]  52  S.  E.  841. 
Where  a  deed  of  trust  for  the  benefit  of 
creditors  provided  that  the  trustee  should 
receive  $150  a  month  to  conduct  the  busi- 
ness and  it  did  not  appear  that  the  trustee 
rendered  any  service  after  the  business 
ceased  to  be  a  going  concern,  to  which  time 
he  was  allowed  a  salary,  it  was  not  error 
for  the  court  to  refuse  to  allow  him  his 
claim  for  further  compensation  till  the  ren- 
dition of  a  decree  for  the  distribution  of  the 
proceeds  of  the  corporation's  property. 
Bank  of  Visalia  v.  Dillonwood  Lumber  Co. 
[Cal.]   82  P.  374. 

88.  The  assignee  of  a  corporation  rented 
the  corporation  premises  and  conducted  the 
business  of  the  assignment  at  his  own  pri- 
vate office.  The  arrangement  resulted  in  a 
net  profit  to  the  assigned  estate  of  several 
hundred  dollars.  Held  that  he  was  entitled 
to  compensation  for  rent  of  his  office.  In  re 
Real  Estate  Inv.  Co.'s  Assigned  Estate,  212 
Pa.   304,    61   A.   924. 

89.  See  5  C.  L.  290. 

90.  Code  Ala.  1896,  §  4164,  allowing  "any 
creditor"  to  object  to  the  allowance  of  a 
claim  against  an  insolvent  who  has  made  an 
assignment  for  the  benefit  of  crelitors,  gives 
the  riglit  to  any  creditor  whether  preferred 
or  not.  Taylor  v.  Hutchinson  [Ala.]  40  So. 
108. 

91.  See  5  C.  L.  290. 

92.  McDaniel  v.  Osborne  [Ind.]  75  N.  E. 
647;  Bank  of  Visalia  v.  Dillonwood  Lumber 
Co.  [Cal.]  82  P.  374.  Burns'  Ann.  St.  (Ind.) 
1901,  §  7058,  entitled  "An  act  in  regard  to 
the  payment  of  employes  of  companies,  co- 
partnerships, individuals,  and  associations," 
provides  tiiat  all  debts  due  any  person  for 
labor  shall  be  a  preferred  claim  where  the 
debtor's  property  passes  into  the  hands  of 
an  assignee;   and   such  assignee,   in  the  pay- 


ment of  debts,  shall  be  required  to  first  pay 
in  full  all  debts  due  for  labor.  The  assign- 
ment statute  provides  that  any  part  of  the 
property  assigned  on  which  there  are  liens 
or  incumbrances  may  be  sold  by  the  trustee, 
suljject  to  such  liens  or  incumbrances,  ex- 
cept when  otherwise  ordered.  Held,  that  a 
claim  for  labor  does  not,  on  the  debtor's  ex- 
ecuting an  assignment  for  the  benefit  of 
creditors,  become  a  lien  upon  the  assigned 
estate  superior  to  the  liens  of  prior  existing 
mortgages  on  the  property  included  in  the 
assignment  but  becomes  merely  a  preferred 
debt,  to  be  satisfied  in  preference  to  the 
claims  of  the  general  creditors.  McDaniel 
V.  Osborne  [Ind.]  75  N.  E.  647.  W'here  a 
transfer  by  a  corporation  in  trust  for  cred- 
itors did  not  provide  for  any  preference  in 
favor  of  trustee  for  money  advanced,  ex- 
cept that  there  was  given  "to  the  principal 
creditors"  mentioned  therein  the  right  to 
determine  the  order  in  which  the  "principal 
debts"  should  be  paid,  and  the  principal 
creditors  thereafter,  including  the  trustee, 
agreed  on  an  order  which  gave  the  trustee 
a  preference  such  creditors  having  only  au- 
thority to  bind  themselves,  neither  the  trust 
agreement  nor  the  agreement  between  the 
creditors  entitled  the  trustee  to  preferred 
payment  over  claimants  for  labor  and  sup- 
plies either  for  money  advanced  or  salary 
earned  prior  to  the  assignment.  Bank  of 
Visalia  v.  Dillonwood  Lumber  Co.  [Cal.]  82 
P.  374. 

93.  Taylor  v.  Hutchinson  [Ala.]  40  So.  108. 

94.  Ann.  Code  1892,  §  307.  Metcalfe  v. 
Merchants'  &  Planters'  Bank  [Miss.]  41  So. 
377. 

95.  Hutchinson  National  Bank  of  Com- 
merce  [Ala.]    41   So.   143. 

96.  Phoenix  Brewing  Co.'s  Assignee  v. 
Central  Consumers  Co.  [Ky.]  88  S.  W.  1051. 
First  mortgagees  who  had  forborne  to  fore- 
close on  default  allowing  assignee  to  op- 
erate property  and  pay  interest  to  mort- 
gagee held  not  accountable  for  such  pay- 
ments as  to  other  creditors  on  distributing 
the  proceeds  of  the  mortgaged  property,  the 
right  to  take  possession  and  apply  rents  be- 
ing given  by  the  mortgage.  Phoenix  Brew- 
ing Co.'s  Assignee  v.  Central  Consumers'  Co. 
[Ky.]   88  S.   W.   1051. 
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property  received  by  the  assignee  is  subject  to  unpaid  taxes  before  the  real  estate 
can  be  subjected  thereto."^ 

§  14.  Satisfaction  and  discharge  of  debts  and  claims.^^ — Trust  deeds  and  deeds 
of  assignment  frequently  contain  provisions  in  regard  to  interest  on  claims.^''  An 
assignee  may  in  good  faith  convey  property  of  the  estate  to  creditors  in  settlement 
of  claims  and  he  is  not  chargeable  with  the  difference  lietween  the  appraised  value 
of  the  property  and  the  value  at  which  it  was  taken  by  the  creditors.^  The  right 
to  order  a  partial  distribution  is  generally  discretionary.^  The  courts  will  not  set 
aside  a  judgment  of  distribution  on  account  of  a  trivial  error  occurring  in  the  set- 
tlement of  accounts  of  tlie  trustees.^ 

§  15.  Accounting,  settlement  and  discliarge,  or  failure  of  trust.* — Either  a 
creditor  or  the  assignor  may  demand  an  accounting  by  the  assignee  at  reasonable 
intervals,^  and  this  right  does  not  depend  on  maladministration.®  Statutes  in  some 
states  provide  for  the  substitution  of  the  assignee's  personal  representatives  or  suc- 
cessor in  office  in  case  of  his  death  pending  the  proceedings.'^  A  bill  brought  to  re- 
move a  trustee  to  whom  personal  property  has  been  assigned  for  the  benefit  of  cred- 
itors, and  to  appoint  a  receiver  for  the  trust  property  to  be  sufficient  must  contaiji 
full  and  precise  allegations  showing  the  necessity  for  the  removal,  and  that  there  is 
danger  of  loss  or  misappropriation  of  the  property.^ 

§  16.     Rights  of  creditors  under  a  void  assignment,  or  after  assignee's  dis- 


97.  Phoenix  Brewing  Co.'s  Asslg'nee  v. 
Central  Consumers'  Co.    [Ky.]   88   S.  W.   1051. 

98.  See  5  C.  L.  290. 

99.  A  deed  to  trustees  for  the  benefit  of 
creditors  provided  that  all  claims  against 
the  grantor  not  bearing  interest  by  agree- 
ment should  bear  7  per  cent,  interest  from  a 
specified  date  and  all  claims  bearing  Inter- 
est by  agreement  should  continue  to  bear 
the  interest  agreed  on.  The  principal  of 
each  claim  was  paid  in  full.  The  amount 
remaining  was  insufllcient  to  pay  all  the  ac- 
crued interest.  Held,  that  each  creditor  was 
entitled  to  his  share  of  the  amount  remain- 
ing, ascertained  by  determining  the  amount 
of  interest  due  each  under  the  agreement. 
McDougal  V.  Fuller  [Cal.]  83  P.  701. 

- 1.  An.  assignee,  after  trying  to  sell  equi- 
ties in  certain  mortgaged  houses  without 
success,  conveyed  them  to  certain  of  the 
creditors  in  settlement  of  their  claims. 
Held,  that  he  would  not  be  surcharged  with 
the  difference  between  the  rate  at  which  the 
houses  were  taken  by  the  creditors  and  their 
appraisement,  where  the  evidence  showed 
that  the  arrangement  was  as  favorable  as 
could  be  expected.  In  re  Real  Estate  Inv. 
Co.'s  Assigned  Estate,  212  Pa.  304,  61  A.  924. 

2.  Under  N.  J.  P.  L.  1899,  p.  46.  Order  re- 
fusing to  direct  partial  distribution  is  not 
appealable.  In  re  Browning  [N.  J.  Err.  & 
App.]   61  A.  1066. 

3.  McDougal  v.  Puller   [Cal.]   83  P.  701. 

4.  See  5  C.  L.  290. 

5.  Andrews  v.  Tuttle-Smith  Co.  [Mass.] 
78  N.  E.  99.  Corporation  assigned  all  Its 
property  to  a  trustee  who  w^as  to  operate 
its  business  and  use  proceeds  to  pay  its 
debts.  Held  that  a  suit  by  one  of  the  cred- 
itors seeking  an  accounting  by  the  assignee 
and  a  payment  of  his  claim  was  not  a  cred- 
itor's bill,  which  would  have  been  main- 
tainable only  by  a  judgment  creditor,  but  was 
a  suit  by  a  cestui  que  trust  against  a  trus- 


tee to  compel  a  proper  application  of  the 
trust  property.  Brockett  v.  Lewis  [Mich.] 
13  Det.  Leg.  N.  322,  108  N.  W.  429.  Court  of 
equity  has  jurisdiction  of  such  a  suit.  Id. 
Assignor  ■was  proper  party  to  such  suit  and 
should  have  been  joined.     Id. 

6.  Under  Rev.  Laws,  c.  173,  §  4,  an  as- 
signee of  the  interests  of  creditors  under  an 
assignment  for  benefit  of  creditors  and  of 
the  residuary  interest  of  the  assignor  may 
sue  in  his  own  name  to  enforce  liability  for 
fraudulent  administration  of  tlie  trust.  An- 
drews V.  Tuttle-Smith  Co.  [Mass.]  78  N.  E. 
99.  Sufficiency  of  bill  in  suits  by  creditors 
against  assignee.     Id. 

7.  General  Assignment  Act  Laws  1877, 
p.  5'45,  c.  466,  §  10,  as  amended  by  Laws 
1878,  p.  408,  c.  318,  relative  to  assignments 
for  the  benefit  of  creditors,  provides  tliat  if 
the  assignee  shall  die  during  the  pendency 
of  proceedings  the  personal  representative 
or  successor  in  office,  or  both,  may  be  sub- 
stituted, and  that  any  decree  made  there- 
after shall  bind  the  parties  tlaus  substituted, 
as  well  as  the  property  of  the  deceased  as- 
signee. Held  that  when  assignee  dies  pend- 
ing a  reference  in  proceedings  to  compel 
him  to  account,  a  report  filed  after  the  death 
of  tlie  assignee  and  before  the  substitution 
of  his  personal  representative  is  a  nullity. 
In  re  Venable,  97  N.  Y.  S.  938.  Code  Civ. 
Proc.  §  1019,  providing  that  upon  a  trial  by 
a  referee  of  an  issue  of  fact  the  referee's 
written  report  must  be  filed  within  60  days 
from  submission,  or  the  other  party  may 
serve  a  notice  that  he  elects  to  end  the  ref- 
erence, applies  to  a  reference  in  a  proceed- 
ing to  compel  an  assignee  to  account  and 
where  assignee  dies  pending  the  reference 
liis  personal  representativ  may  end  it  by  no- 
tice.    Id. 

8.  Baltimore  Bargain  House  v.  St.  Clair 
[W.  Va.]   52  S.   E.   660. 
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charge.^ — In  a  suit  to  enforce  in  equity  a  defective  assignment  only  such  persons  as 
have  an  interest  in  the  fund  should  be  made  parties.^** 

ASSISTANCE,  WRIT   OF.'i 

The  function  of  the  writ  of  assistance  is  to  put  into  actual  possession  of  prop- 
erty the  person  who,  under  decree  -of  court,  becomes  entitled  thereto.^'-  The  remedy 
is  founded-  on  the  general  principle  that  a  court  of  equity  will,  when  it  can  do  so 
justly,  carry  its  own  decree  into  full  execution  without  relying  on  the  co-operation 
of  any  other  tribunal."  Its  scope  is  co-extensive  with  the  court's  jurisdiction  to 
hear  and  detei-mine  the  rights  of  the  parties.^*  Its  issuance  rests  in  the  sound 
discretion  of  the  court,  and  the  writ  will  never  be  awarded  in  case  of  doubt. ^°  It 
will  issue  in  favor  of  a  purchaser  at  a  sale  of  real  estate  under  a  decree,^*'  but  will 
only  be  allowed  against  parties  to  the  suit,  their  representatives,  privies,  or  those 
who  come  into  possession  under  either  of  the  parties  while  the  suit  is  pending." 
Whether  or  not  it  will  issue  in  favor  of  a  grantee  of  a  purchaser  depends  on  circum- 
stances and  rosls  largely  in  the  discretion  of  the  court.^^  It  will  not  issue  where 
the  rights  of  the  parties  have  not  been  fully  adjudicated  in  the  principal  suit.^^ 
At  common  law  the  writ  could  not  issue  without  notice  to  the  person  in  possession 
but  this  rule  has  been  changed  by  statute  in  some  states. 2**  Mere  delay  in  applying 
for  it  is  not  sufficient  to  warrant  the  court  in  withholding  it.^^  The  sale  cannot  be 
collaterally  attacked  on  the  application,^^  nor  will  a  question  of  legal  title  be  tried 
or  decided  in  proceedings  having  in  view  the  issuance  of  the  writ.-^  There  is  a  con- 
flict of  authority  as  to  whether  an  order  granting  the  writ  is  appealable. ^''^ 


9.  See  5  C.  L.  291. 

10.  Where  guardian  assigned  judgment  in 
favor  of  ward  witliout  order  of  court  and 
the  guardian  was  subsequently  removed  held 
a  complaint  by  the  a'ssignee  joining  the  first 
guardian,  his  sureties,  the  second  guardian 
and  the  judgment  debtor  was  demurrable 
in  that  the  first  guardian  and  his  sureties 
should  not  have  been  joined.  Conservative 
Sav.  &  Loan  Ass'n  v.  Omaha  [Neb.]  103  N.  W. 

11.  See  5  C.  L.  291. 

12.  Strong  v.  Smith  [N.  J.  Err.  &  App.]  63 
A.   493. 

13.  Writ  is  a  process  issued  from  a  court 
of  equity  to  enforce  its  decree.  Fay  v.  Stu- 
benrauch    [Cal.   App.]    83   P.    82. 

14.  Fay  v.  Stubenrauch  [Cal.  App.]  83  P. 
82. 

15.  Board  of  Home  Missions  v.  Davis  [N. 
J.  Eq.]  62  A.  447;  Strong  v.  Smith  [N.  J.  Err. 
&  App.]   63  A.  493. 

16.  Escritt  V.  Michaleson  [Neb.]  106  N. 
W.  1016. 

17.  Escritt  V.  Michaleson  [Neb.]  106  N. 
W.  1016.  A  purchaser  under  a  decree  in 
chancery  for  a  foreclosure  of  a  mortgage 
may  by  proper  proceedings  obtain  a  writ  of 
assistance  against  a  person  who  was  not  a 
party  in  the  foreclosure  suit,  but  who 
claims  possession  of  the  mortgaged  prem- 
ises under  such  a  party,  and  whose  right  of 
possession  is  clearly  subordinate  to  that  of 
the  purchaser.  Even  though  the  rights  of 
the  possessor  have  not  been  foreclosed  under 
the  decree.  Strong  v.  Smith  [N.  J.  Err.  & 
App.]  63  A.  493.  "Where  defendants  were  in 
possession  before  the  existence  of  the  lien 
under  which  the  plaintiff  acquired  title  and 
were  not  made  parties  to  the  proceedings  to 


foreclose  the  lien,  and  not  allowed  to  be- 
come parties  on  their  application,  plaintiff 
is  not  entitled  to  a  writ  of  assistance.  Ur- 
lan  v.  Ruhe   [Neb.]   104  N.  W.  1053. 

18.  Grantee  is  not  necessarily  incompe- 
tent to  prosecute  application  for  writ,  at 
least  under  statute  providing  that  actions 
are  to  be  brought  in  name  of  real  party  in 
interest.  Clark  &  Leonard  Inv.  Co.  v.  Lind- 
gren   [Neb.]   107  N.  TV.   116. 

19.  Escritt  V.  Michaleson  [Neb.]  106  N. 
W.  1016. 

20.  Prahl  V.   Rogers  [Wis.]   106  N.  W.  287. 

21.  Prahl  V.  Rogers  [Wis.]  106  N.  W.  287. 
Objection  of  delay  is  addressed  to  sound  dis- 
cretion of  court,  and  it  will  not  be  upheld 
where  it  is  not  made  to  appear  that  new 
rights  have  intervened  or  that  defendants 
have  been  prejudiced  by  the  delay.  Clark  & 
Leonard  Inv.  Co.  v.  Lindgren  [Neb.]  107  N. 
W.  116. 

22.  The  action  of  a  commissioner  ap- 
pointed to  enforce  a  foreclosure  decree  in 
making  a  return  of  the  sale  and  deed  pur- 
suant thereto  is  not  subject  to  collateral  at- 
tack on  the  application  of  the  purchaser  for 
a  writ  of  assistance.  Fay  v.  Stubenrauch 
[Cal.  App.]   S3  P.  82. 

23.  The  defendant  in  a  foreclosure  pro- 
ceeding who  after  the  filing  of  a  bill  for 
foreclosure  purchases  a  paramount  title  will 
not  be  ousted  from  his  paramount  title  by 
a  writ  of  assistance.  Board  of  Home  Mis- 
sions v.  Davis  [N.  J.  Eq.]  62  A.  447.  Title 
to  property  cannot  be  litigated  on  applica- 
tion for  writ  by  purchaser  at  mortgage  fore- 
closure sale.  Fay  v.  Stubenrauch  [Cal.  App.] 
83  P.  82.  Tenant  of  one  claiming  title  to 
property  under  a  deed  made  by  a  party  de- 
fendant to  a  foreclosure  suit  after  the  com- 
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Definition,    Nature,    and    Organization  ]        §   3.      The     Association,     and     Persons     not 

Members   <205>. 

§  4.      Actions  and  Litigation    (295). 

§   5.      Dissolution  and  Termination   (29(S>. 


8  1 
(294). 

§   2.      Internal    Relations,    Rights,   and    Du 
ties   (294). 


This  article  treats  only  of  voluntary  unincorporated  associations  and  member- 
ship corporations  organized  for  purposes  not  pecuniary.-*  Since  the  rights,  duties, 
and  liabilities  of  members  of  fraternal  benefit  associations  are  more  or  less  dependent 
on  the  accomi)anying  contract  of  insurance,  cases  dealing  Avith  them  have  been  ex- 
cluded.^^ 

§  1.  Definiiion.  nature,  and  organization.-^ — A  law  authorizing  the  organiza- 
tion of  voluntary  associations  into  corporations  which  is  in  existence  Avhen  such  an 
association  is  formed  must  be  deemed  to  be  incorporated  into  the  association  agree- 
ment by  necessary  implication  and  every  member  must  be  conclusively  presumed  to 
have  impliedly  agreed,  in  joining  the  association,  that  it  might  at  any  future  time 
be  converted  into  a  corporation  in  accordance  therewith.-^  Statutes  in  some  states 
prohibit  the  incorporation  of  benevolent  or  religious  societies  under  names  already 
assumed  by  existing  corporations.-* 

§  2.  Intrrnal  relations,  rights,  and  duties^ — Every  participant  in  a  voluntary 
organization  has  an  absolute  right  which  the  courts  will  protect,  to  have  its  property 
controlled  and  administered  according  to  its  organic  plan,  and  to  participate  in  its 
affairs  in  harmony  therewith. ^°  The  by-laws  frequently  provide  that  members  may 
be  fined  ^^  or  expelled  for  their  breach.'^-     Before  a  member  can  be  deprived  of  his 


mencement  of  such  suit  and  the  filing  of  lis 
pendens,  and  who  purchased  with  knowledge 
of  the  pendency  of  the  action  cannot  plead 
such  title,  to  defeat  writ  to  put  purchaser 
under  foreclosure  decree  in  possession,  but 
is  remitted  to  action  at  law  to  try  title.  Id. 
23a.  In  Nebraska  it  is  held  to  be  final  and 
appealable.  Escritt  v.  Michaleson  [Neb.]  lOG 
N.  W.  1016.  Order  granting  the  writ  is  not 
an  order  for  the  delivery  or  possession  of 
real  estate  within  Code  Civ.  Proc.  §  677,  and 
hence  is  not  such  an  order  as  may  be  super- 
seded by  giving  waste  bond  therein  provided 
for.  Id.  Order  is  one  which  can  be  super- 
seded only  by  order  of  court  in  making 
which  the  court  may  require  it  to  be  con- 
ditioned upon  such  reasonable  terms  as  he 
may  direct.  Id.  Held  proper  to  require  a 
bond  for  the  payment  of  a  reasonable  rent 
for  use  and  occupation  of  the  premises  dur- 
ing the  pendency  of  the  appeal.      Id. 

24.  For  general  corporation  law  see  Cor- 
porations, 5  C.  L.  764.  Reference  should  also 
be  had  to  Joint  Stock  Companies,  6  C.  L. 
209;  Exchanges  and  Boards  of  Trade,  5  C. 
L.  1383;  Building  and  Loan  Associations,  5 
C.   L.    478;  Religious  Societies,   6  C.   L.   1289. 

2.5.  See  Fraternal  Mutual  Benefit  Asso- 
ciations, 5  C.  L.  1523. 

26.     See  5  C.  L.   292. 

37.  Spiritual  &  Philosophical  Temple  v. 
Vincent   [Wis.]   105  N.  W.   1026. 

25.  Under  Rev.  St.  1899,  §  1394,  which 
prohibits  the  incorporation  of  a  benevolent 
society  bearing  a  corporation  name  already 
assumed  by  another  corporation  and  provides 
that  when  the  petition  for  the  incoiporation 
of  a  religious  or  benevolent  society  is  filed  in 
the  circuit  court  the  judge  may  appoint  some 
person  to  investigate  as  to  the  propriety  of 
incorporation  and  such  person  may  take  tes- 


timony, and  the  court  may  grant  or  dismiss 
the  petition,  held  that  the  statute  contem- 
plates an  ex  parte  proceeding  and  the  parties 
objecting  to  the  incorporation  have  no  right 
to  become  parties  to  the  proceeding  and  to 
appeal  from  the  decree.  Young  Women's 
Christian  Ass'n  v.  St.  Louis  "U'omen's  Chris- 
tian Ass'n.  115  Mo.  App.  228,   91  S.  W.  171. 

29.  See  5  C.  L.  293. 

30.  Spiritual  &  Philosophical  Temple  v. 
Vincent   [Wis.]   105  N.  "W.  1026. 

31.  A  by-law  of  a  union  of  musicians 
providing  that  a  violation  of  certain  sections 
of  the  by-laws  "shall  be  considered  a  breach 
of  faith  and  the  offender"  shall  be  fined  a 
fixed  sum  does  not  authorize  the  imposition 
of  fines  for  a  violation  of  each  of  the  sec- 
tions, but  only  provides  for  the  imposition 
of  one  fine  for  violations  thereof.  Fuerst  v. 
Musical  Mut.  Protective  Union,  95  N.  T.  S. 
155.  A  by-law  of  a  union  of  musicians 
which  provides  that  any  leader  engaging 
members  to  perform  for  less  than  the  stipu- 
lated price  shall  become  personally  respon- 
sible for  all  fines  that  niay  be  imposed  on 
the  members  means  that  the  leader  is  re- 
sponsible therefor,  but  before  he  can  be 
held,  charges  must  be  preferred  and  an  op- 
portunity given  to  defend,  as  expressly  pro- 
vided in  another  by-law.     Id. 

32.  NOTE.  Grounds  for  expulsion:  It  has 
been  held  that  an  incorporated  chamber  of 
commerce,  board  of  trade,  or  other  like  in- 
stitution, may  disfranchise,  expel,  or  sus- 
pend a  member,  in  pursuance  of  a  by-law, 
for  refusal  or  failure  to  properly  perform  a 
contract,  even  though  it  is  unenforceable 
under  the  statute  of  frauds  (Dickinson  *v. 
Chamber  of  Commerce.  29  Wis.  45,  9  Am. 
Rep.  544.  And  see  People  v.  Chicago  Boar! 
of    Trade,    45    111.    112;    People    v.    New    York 
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membership  he  must  have  notice  of  ajiy  charges  against  him,  with  an  opportunity 
to  be  heard  in  his  own  defense  before  an  impartial  tribunal.^*  A  summons  from 
the  directors  of  the  association,  in  order  to  be  sufficient  to  sustain  a  dismissal,  must 
specify  the  charges,  though  the  by-laws  do  not  provide  for  such  specification,  but 
service  of  such  charges  may  be  waived  by  the  appearauce  of  the  defendant.^*  An 
incorporated  athletiq  club,  conducting  club  houses,  and  sustained  by  membersliip 
dues,  is  liable  to  its  members  for  negligence.^'^ 

§  3.  TliP.  association  and  persons  not  memhers.^^ — As  a  general  rule  the  mem- 
bers of  an  unincorporated  joint  stock  company  are  liable  as  partners.^'  The  con- 
stitution and  rules  of  an  association  cannot  be  enforced  so  as  to  affect  bona  fide  pur- 
chasers of  its  property.^^ 

§  4.  Actions  and  Utigation.^'^ — At  common  law  an  unincorporated  association 
must  sue  and  be  sued  in  the  names  of  its  individual  members,  but  this  rule  has  been 
changed  by  statute  in  many  states  so  that  it  may  sue  and  be  sued  under  its  associate 
name.*" 


Com.  Ass'n.  18  Abb.  Pr.  [N.  T.]  271;  Lewis 
V.  "U^'ilson,  121  N.  Y.  84;  People  v.  New  York 
Produce  Exch.,  149  N.  Y.  401).  for  violating 
a  by-law  prohibiting  members  from  gather- 
ing in  any  public  place  in  the  vicinity  of  the 
exchange  room  and  forming  a  market  for 
dealing  in  grain  futures  before  the  opening 
or  after  the  closing  of  the  exchange  (State  v. 
Milwaukee  Chamber  of  Commerce,  47  Wis. 
670);  for  allowing  rebates  to  customers  con- 
trary to  the  rules  and  regulations  of  the 
association  (Jackson  v.  South  Omaha  Live 
Stock  Exch.,  49  Neb.  687;;  for  making  or 
reporting  any  false  or  fictitious  purchases  or 
sales,  or  acting  in  any  way  in  bad  faith,  or 
dishonestly  or  dishonorably  (Pitcher  v. 
Board  of  Trade,  121  111.  412);  or  for  obtain- 
ing goods  under  false  pretenses  (People  v. 
New  York  Com.  Ass'n,  18  Abb.  Pr.  [N.  Y.] 
271);  but  not  for  refusal  or  failure  to  sub- 
mit a  matter  in  dispute  to  arbitration  after 
having  commenced  suit  upon  it  (State  v. 
Chaniber  of  Commerce,  20  Wis.  63);  or  for 
refusal  to  pay  an  award  rendered  in  an  ar- 
bitration, where  the  member  protested 
against  the  arbitration  on  the  ground  that 
the  association  had  no  jurisdiction  (Savan- 
nah Cotton  Exch.  v.  State.  54  Ga.  668);  or 
for  selling  a  seat  to  which  the  managers 
have  declared  his  title  invalid  (People  v. 
New  York  Cotton  Exch.,  S  Hun  [N.  Y.]  216). 
As  to  the  power  of  the  New  York  stock  ex- 
change to  expel  members  see  Belton  v. 
Hatch,  109  N.  Y.  593.  It  has  also  been  held 
that  a  member  of  a  board  of  fire  under- 
writers may  be  expelled  for  charging  low^er 
rates  than  those  fixed  by  the  association 
(People  v.  New  York  Board  of  Fire  Under- 
writers, 7  Hun  [N.  Y.]  248,  afg.  54  How. 
Pr.  240);  that  a  physician  who  is  a  member 
of  a  medical  association  may  be  expelled  for 
selling  out  his  practice  and  then  resuming 
practice  in  the  same  locality  to  the  pur- 
chaser's injury  (Barrows  v.  Massachusetts 
Med.  Soc,  12  Cush.  [Mass.]  402);  for  gross 
immorality  in  a  professional  transaction 
(Id.);  or  for  holding  himself  out  as  pre- 
pared and  willing  to  practice  either  as  an 
allopath  or  homeopath  (Ex  parte  Paine,  1 
Hill  [N.  Y.]  665);  but  not  for  receiving  for 
his  services  a  less  fee  than  that  prescribed 
by  the  by-laws  of  the  society  (People  v. 
Medical    Soc,    25    Barb.    [N.    Y.]    570);    or    for 


advertising  a  particular  remedy  (Id.);  or 
for  becoming  surety  on  the  official  bond  of  a 
negro  elected  to  office,  or  surety  on  the 
bonds  of  negroes  charged  with  inciting  riot, 
etc.  (State  v.  Georgia  Medical  Soc,  38  Ga. 
608,  95  Am.  Dec.  408);  or  because  his  po- 
litical views  are  distasteful  to  the  other 
members  (Id.);  and  that  a  member  of  a 
trades  union  may  be  expelled  for  working 
in  violation  of  the  by-laws  of  the  union, 
for  one  who  does  not  pay  weekly  and  em- 
ploys nonunion  men  (Burns  v.  Bricklavers' 
Union,  27  Abb.  N.  C.  [N.  Y.]  20.  But  see 
Otto  V.  Journeymen  Tailors'  Protective 
Union,  75  Cal.  308,  7  Am.  St.  Rep.  156,  and 
People  V.  New  York  Benev.  Soc,  3  Hun  [N. 
Y.]  361). — From  Clark  &  M.  Corp,  §  373b. 

33.  Unincorporated  stock  exchange.  "^Wil- 
liamson V.  Randolph,  48  Misc.  96,  96  N.  Y.  S 
644. 

34.  Williamson   v.    Randolph,    48    Misc.    96, 

96  N.   Y.   S.    644. 

35.  Beecroft    v.    New    York    Athletic    Club, 

97  N.  Y.   S.   831. 

36.  See  5  C.  L.  295. 

37.  Norwood  v.  Francis,  25  App.  D.  C. 
463;  Patch  Mfg.  Co.  v.  Capeless  [Vt.]  63  A. 
938.  In  an  action  by  a  depositor  in  an  in- 
solvent unincorporated  savings  bank  against 
certain  of  its  members  as  copartners  when 
the  defense  of  one  of  them  is  that  he  had 
withdrawn  as  a  member  as  provided  by  the 
by-laws  prior  to  plaintiff's  becoming  a  de- 
positor, testimony  of  a  former  suit,  tried 
six  years  before  plaintiff  made  his  deposit 
and  three  years  before  such  defendant  with- 
drew as  a  member,  in  which  suit  it  wa.« 
shown  that  defendant  was  then  a  member  of 
the  association,  and  offered  by  plaintiff  to 
show  that  it  was  generally  known  that  such 
was  the  case,  is  inadmissible.  Norwood  v. 
Francis,  25  App.  D.  C.  463. 

38.  Grand  Lodge  I.  O.  O.  F.  v.  Barker 
[Mich.]    103  N.  W.   193. 

39.  See  5  C.  L.  296. 

40.  Patch  Mfg.  Co.  V.  Capeless  [Vt.]  63 
A.  938.  V.  S.  1099,  which  provides  that  any 
partnership,  unincorporated  association  and 
joint  stock  company  may  sue  and  be  sued 
in  its  firm,  associate  or  company  name  and 
that  service  of  process  on  its  officers  shall 
have  the  same  force  and  effect  as  regards 
the  joint  rights,  property,  and  effects  of  the 
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§  5.  Dissolution  and  termination^'^ — The  method  of  dissolution  of  voluntary 
associations  is  frequently  regulated  by  the  constitution  and  by-laws  of  the  same.*^ 
The  right  to  enforce  the  payment  of  the  debts  of  an  association  by  an  assessment 
against  the  members  thereof  on  its  dissolution  is  regulated  by  statute.*^  The  right 
to  forfeit  the  charter  of  an  association  for  a  violation  of  the  liquor  law  is  treated 
elsewhere.** 

ASSUMPSIT. 


§  1.     Nature,   Form,   and    Propriety   of  Ac- 
tion (296). 

§  2.     The  Common  Counts   (296). 


§  3.     Declaration,      Pleas,      and      Defenses 
(297). 

§  4.     Eiridence  (297).  • 


§  1.  Nature,  form,  and  propriety  of  action.*^ — Assumpsit  will  lie  only  on  a 
simple  ***  contract  express  or  implied.*'^  It  will  not  lie  to  try  title  to  the  product 
of  real  estate  where  defendant  is  in  possession  under  claim  of  right.*^ 

Waiver  of  tort.^^ — Where  personal  property  has  been  converted,  the  owner 
may  waive  the  tort  and  sue  in  assumpsit.^"  Whether  one  is  suing  in  tort  or  in  as- 
sumpsit may  be  determined  by  the  nature  of  the  relief  sought.^^ 

§  2.  27(6  common  connts.^"^ — Where  a  contract  has  been  fully  executed  on 
plaintiff's  part  and  nothing  remains  but  pa3anent  by  defendant,  recovery  may  be 
had  under  the  common  counts. ^^ 


partnership,  association  or  company  as  if 
served  on  all  the  members,  is  conclusive 
against  all  persons  who  were  members  when 
the  liability  merged  in  judgment  was  cre- 
ated, but  persons  wliose  membership  had 
thence  ceased  or  did  not  commence  until 
subsequent  thereto  were  not  responsible  in 
supplemental  proceedings  under  §  1183,  U. 
S.,  which  provides  that  a  suit  for  the  amount 
unpaid  on  a  judgment  against  an  unincor- 
porated association  may  be  brought  against 
any  and  all  of  the  partners,  associates  or 
shareholders  upon  their  original  liability. 
Id.  Statutes  providing  for  a  judgment  bind- 
ing all  the  members  of  an  unincorporated 
association  after  service  on  an  officer  is  not 
violative  of  the  fourteenth  amendment  to 
the  Federal  constitution  as  taking  of  prop- 
erty without  due  process  of  law.     Id. 

41.  See  5  C.  L.  297. 

42.  In  a  suit  involving  the  validity  of 
dissolution  of  a  voluntary  association,  the 
constitution  of  which  stipulated  that  it 
should  not  be  dissolved  as  long  as  ten  mem- 
bers voted  to  continue  its  existence,  the  ex- 
clusion of  evidence  of  tlie  number  of  mem- 
bers who  voted  against  dissolution  by  vot- 
ing against  consolidation  was  prejudicial  to 
tlie  rights  of  the  dissenting  minority.  Ro- 
senthal v.  Reinfeld,  48  Misc.  652,  96  N.  Y. 
S.   199. 

43.  "An  act  for  winding  up  voluntary  as- 
?-ociations  and  associations  with  partnership 
rabilities"  (N.  J.  P.  L.  1899,  p.  485.  c.  182), 
-loes  not  clothe  the  chancellor  with  power 
to  enforce  the  payment  of  debts  contracted 
by  such  association  by  an  assessment  against 
tlie  members  thereof  in  a  case  ■where  by  a 
previous  proceeding  in  chancery  the  busi- 
ness in  the  course  of  which  such  debts  w^ere 
contracted  had  been  wound  up  and  the  as- 
sets of  such  association  got  in  and  dis- 
tributed. Henry  v.  Simanton,  67  N.  J.  Eq. 
606,   61  A.   1065. 

44.  See  Intoxicating  Liquors,  6  C.  L.  165. 

45.  See   5   C.   L.    297.     See,   also,   Contracts, 


5   C.  Ii.   664,   and   Implied   Contracts,    6   C.   L. 
1756. 

46.  Assumpsit  will  not  lie  upon  a  con- 
tract under  seal,  unless  it  has  been  reduced 
to  parol  by  a  subsequent  modification.  Con- 
roy  V.  Equitable  Ace.  Co.   [R.  I.]   63  A.  356. 

47.  Law  will  not  imply  a  promise  to  pay 
for  products  removed  from  real  estate  held 
adversely.  Reilly  v.  Crown  Petroleum  Co. 
[Pa.]   63  A.  253. 

48.  But  where  the  manager  of  one  com- 
pany turns  over  gas  wells  to  himself  as 
president  of  another  without  notice,  the  lat- 
ter has  no  such  claim  of  title  as  necessi- 
tates an  action  In  ejectment  before  main- 
taining assumpsit  for  the  gas  taken.  Mc- 
Cullough  v.  Ford  Natural  Gas  Co.  [Pa.]  62 
A.   521. 

49.  See  5  C.  L.  298.  See,  also,  Election 
and  Waiver,  5  C.  L.  1078. 

50.  Conversion  of  certain  fixtures  in  a 
barber  shop.  Kleinbohe  v.  Hoffman  House, 
97  N.  T.  S.  1122;  Tidewater  Quarry  Co.  v. 
Scott  [Va.]  52  S.  E.  835.  Assumpsit  will  lie 
against  a  bailee  who  converts  the  property. 
De  Loach  Mill  Mfg.  Co.  v.  Standard  Sawmill 
Co.  [Ga.]  54  S.  E.  157.  Money  fraudulently 
appropriated  recovered  as  money  had  and 
received.  Donovan  v.  Purtell,  119  111.  App. 
116.  Gas  taken  from  plaintiff's  wells.  Mc- 
Cullough  v.  Ford  Natural  Gas  Co.  [Pa.]  62 
A.  521. 

51.  Although  plaintiff  uses  language  In 
his  pleading  appropriate  to  tort,  yet  where 
he  seeks  to  recover  money  actually  received 
by  defendant  and  belonging  to  him,  the  ac- 
tion is  assumpsit.  Kirchner  v.  Smith,  7  Ohio 
C.   C.    (N.   S.)    22. 

52.  See  5  C.  L.  298. 

53.  Lessor  may  recover  rent  due  where 
she  has  fully  performed  her  obligations  un- 
der the  common  counts.  Rubens  v.  Hill,  115 
111.  App.  565.  Recovery  of  sale  price  of 
goods  sold.  Weigand  v.  Cannon,  118  111. 
App.  635.  For  a  public  Improvement  com- 
pleted and  accepted.     Immaterial   that  other 
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Use  and  occupation  of  land}*" 

Goods  sold  and  delivered.^^ 

Monexj  had  and  received.^^ — Assumpsit  for  mone}'  had  and  received  will  lie 
where  defendant  has  received  ^'  money  or  its  equivalent  which  in  equity  and  good 
conscience  he  ought  not  to  retain  from  plaintiff.^^  ]\Ioney  paid  to  one  to  be  used 
for  a  specified  purpose  may  be  recovered  as  for  money  had  and  received  if  not  so 
applied.^''  Assumpsit  for  money  had  and  received  lies  against  a  guardian  de  son 
tort  by  the  ward  for  the  value  of  services  rendered  during  minority/"  but  it  will 
not  lie  against  a  trustee  of  an  express  trust  until  the  trust  has  been  fully  executed 
and  the  final  account  settled.®^  An  action  of  assumpsit  to  recover  a  share  of  the 
proceeds  of  real  estate  will  not  lie  where  the  transaction  is  so  complicated  as  to 
require  an  accounting. "^^ 

Money  paid°^ 

Work,  labor,  and  materials.^*' 

§  3.     Declaration,  pleas,  and  defenses.^^ 

§  4.  Evidence. ^^ — Under  a  declaration  alleging  assumpsit,  plaintiff  may  prove 
facts  constituting  a  conversion,  thereby  establishing  an  implied  debt.'*'  In  assurap- 
sit  to  recover  rent  due  under  a  contract  fully  performed  by  plaintiff,  the  contract 
may  be  introduced  to  determine  the  amount  due.^^ 

Assumption  of  Obligations;  Assumption  of  Risk,  see  latest  topical  index. 
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8  1.  Corporations  or  Societies  and  Their 
Officers  (297). 

§  2.  Elstablishnient  and  Maintenance  of 
Institutions  and  Support  of  Inmates   (298). 


§  3.     Liability    of    Institutions    or    Officers 
for  Injuries  to  Inmates  (300). 


§  1.  Corporations  or  societies  and  their  officers.^^ — In  New  York,  a  state  hos- 
pital for  the  treatment  of  indigent  insane  may  sue  and  be  sued  as  a  natural  person.'^" 
and  may  institute  proceedings  for  the  sale  of  the  real  estate  of  a  decedent  for  the 
enforcement  of  a  debt.'^^     The  mayor  of  a  city  who  is  ex  oilicio  a  trustee  of  a  city 


special  counts  alleged  are  insufficient.  City 
of  Chicago  v.  Duffy,  218  111.  242,  75  N.  E. 
912. 

54.  See  5  C.  L.  299. 

55.  See  5  C.  L.  298. 

56.  See  5  C.  L.   299. 

57.  "Will  not  lie  against  an  insurance  com- 
pany reinsuring  anotiier,  for  premiums  paid 
the  latter  but  not  received  by  the  former. 
Illinois  Life  Ins.  Co.  v.  Jaffe  [Ala.]  40  So. 
47.  Evidence  held  insufficient  to  show  that 
one  of  tlie  defendants  had  received  the 
money  or  had  ratified  the  acts  of  the  person 
who  assumed  to  act  as  her  agent.  Brady  v. 
Messier  [R.  I.]  62  A.  511.  Plaintiff  held  not 
to  be  equitably  entitled  to  certain  earned 
premiums  paid  to  defendant.  Foresters' 
Bldg-.  &  Loan  Ass'n  v.  Quinn,  119  111.  App. 
672. 

58.  Henderson  v.  Koenlg,  92  Mo.  690,  91 
S.  W.  88.  A  probate  judge  may  recover  fees 
of  his  office  illegally  paid  to  the  clerk  and 
the  city  under  a  void  law,  but  not  fees  paid 
to  the  clerk  as  salary.     Id. 

59.  As  where  a  part  owner  of  premises 
pays  money  to  a  complainant  in  a  mortgage 
foreclosure  to  be  applied  on  account  of  in- 
terest, cost's,  and  sheriff's  fees,  and  not  ap- 
plied. Brady  v.  Franklin  Sav.  Inst.  [N.  J. 
Law]   62  A.  277.     Acceptance  of  his  share  of 


the  surplus  proceeds  of  a  subsequent  mort- 
gage foreclosure  sale  does  not  estop  a  part 
owner  from  recovering  money  paid  but  not 
applied  to  the  debt.     Id. 

60.  Zeideman  v.  Molasky  [Mo.  App.]  94 
S.  W.  754. 

61.  Hence,  where  plaintiff  worked  for  de- 
fendant under  an  understanding  that  he  was 
to  invest  her  earnings  and  account  to  her 
for  them  when  she  married,  assumpsit  will 
not  lie.  Zeideman  v.  Molasky  [Mo.  App.]  i)4 
S.  W.   754. 

62.  Where  four  persons  enter  into  a  con- 
tract to  buy  and  sell  certain  real  estate  for 
speculation  and  contribute  various  amounts 
at  various  times  assumpsit  will  not  lie  to  re- 
cover a  share  of  the  proceeds  of  a  sale. 
Burton  V.   Trainer,  27  Pa.   Super.  Ct.  626. 

63,64.     See  5  C.  L.  299. 

65.  See  5  C.  L.  300. 

66.  See  5  C.  L.  301. 

67.  Kleinbohe  v.  Hoffman  House,  97  N.  Y. 
S.  1122. 

68.  Rubens  v.   Hill,   115   111.  App.  565. 

69.  See  5  C.  L.  301. 

70.  Const,  art.  8,  §  3;  Laws  1896,  p.  478, 
c.  545,  §  30.  In  re  Buffalo  State  Hospital,  47 
Misc.   33,   95  N.   Y.  S.   209. 

71.  In  re  Buffalo  State  Hospital,  47  Misc 
33.   95  N.  Y.  S.  209. 
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hospital  not  under  the  supervision  of  the  city  as  trustee  should  exorcise  his  own 
judgment  and  perform  his  duties  as  trustee  without  dictation  from  the  city,'-  and  ho 
is  not  as  mayor  nor  as  a  citizen  and  tax  paj'er  a  proper  party  complainant  against  the 
trustees  of  the  hospital  to  correct  alleged  abuses  of  trust."  The  power  of  insane 
asylum  trustees  under  authority  delegated  l)y  the  legislature  of  Ohio  to  contract 
with  railroad  companies  with  reference  to  a  track  across  the  asylum  lands  is  ex- 
hausted by  its  exercise  and  the  contract  cannot  be  afterward  modified.'^*  The  stat- 
ute of  Florida  creating  a  board  of  control  and  placing  certain  state  institutions, 
including  the  institute  for  the  blind,  deaf,  and  duml),  under  its  management,  is  con- 
stitutional,^" and  this  institute  is  held  to  be  properly  included  within  the  term 
"schools  of  higher  grades."'^  A  statute  providing  that  the  appointment  of  a  phy- 
sician for  a  hospital  shall  be  for  a  term  not  exceeding  a  certain  period  and  prohibit- 
ing a  removal  within  such  term  does  not  prevent  an  appointment  for  a  shorter  term 
than  the  period  mentioned  and  removal  at  the  end  of  the  term.'^ 

§  2.  Estahlishment  and  maintenance  of  institutions  and  support  of  inmates.'^ — 
The  power  to  purchase  land  and  erect  and  furnish  hos])itals  is  variously  regulated 
bv  statute.  In  Xew  Jersey  this  power  in  regard  to  building  new  hospitals  in  cities 
of  the  first  class  is  vested  in  a  board  of  trustees  to  be  appointed  by  the  mayor  and 
not  in  the  board  of  health,'*'  and  the  power  of  the  trustees  delegated  to  them  by  a 
valid  statute  is  not  impaired  by  a  subsequent  rescission  of  the  resolutions  on  the 
basis  of  which  they  were  appointed.^"  It  is  often  provided  that  hospitals  may  be 
erected  outside  the  city  limits,®^  and  in  such  case  where  the  city  authorities  and  out- 
lying school  districts  have  concurrent  powers  relative  to  health  and  contagious  dis- 
eases, one  power  must  be  exercised  with  due  regard  to  the  other.*-  Boards  of 
county  commissioners  in  Montana  have  no  power  of  their  own  motion  to  acquire  land 
and  erect  thereon  permanent  detention  hospitals.^^     A  valid  statute  conferring  the 


72.  Stearns  v.  Newport  Hospital  [R.  I.] 
62  A.   132. 

73.  The  attorney  general  being  the  proper 
party  to  represent  the  public.  Stearns  v. 
Newport  Hospital   [R.  I.]    62  A.   132. 

74.  State  v.  Toledo  &  O.  Cent.  R.  Co.,  3 
Ohio  N.  P.   (N.  S.)   234. 

75.  Chapter  5384,  Laws  1905'.  State  v. 
Brvan   [Fla.]   39  So.   929. 

76.  State  v.  Bryan   [Fla.]   39  So.   929. 

77.  Female  physician  appointed  for  one 
year  and  her  successor  elected  at  end  of 
year.  Statute  that  appointment  should  not 
exceed  five  years  and  prohibiting  removal 
within  the  term  did  not  apply.  St.  June  4, 
1S97  (P.  L.  98).  Taber  v.  Trustees  of  State 
Hospital  for  Insane    [C.  C.  A.]    138  F.   865. 

78.  See  5  C.  L.   301. 

79.  Under  the  acts  of  April  3,  1902  (P. 
L.  p.  549),  April  7,  1903  (P.  L.  p.  208),  and 
March  29,  1904  (P.  L.  343),  and  facts  dis- 
closed in  this  case  the  power  of  purchasing 
land  and  erecting  and  furnishing  buildings 
for  a  new  liospital  in  Jersey  City  is  vested 
in  the  board  of  trustees  appointed  in  accord- 
ance with  the  act  of  April  3,  1902,  and  not 
in  the  board  of  health  appointed  under  the 
act  of  March  29,  1904.  Lampson  v.  Jersey 
City   [N.  J.  Law]   61  A.   513. 

SO.  Lampson  v.  Jersey  City  [N.  J.  Law] 
61  A.   513. 

81.  The  act  of  March  30,  1903  (P.  L.  115), 
amending  clause  22,  §  3,  art.  5,  of  the  act  of 
May  23.  1889  (P.  L.  290),  and  providing  for 
hospitals  beyond  city  limits  is  constitutional 
as  to  its  title.     City  of  Allentown  v.  V\'agner 


[Pa.]  63  A.  697.  In  the  Act  March  30,  1903 
(P.  L.  115),  providing  for  the  establishment 
of  a  hospital  for  contagious  diseases  witliin 
the  limits  of  a  city  or  "within  the  county 
adjacent,"  tlie  word  "adjacent"  does  not 
apply  to  the  location  of  the  hospital  but  to 
the  county  in  which  it  and  the  city  are  lo- 
cated. Id.  Equity  will  not  pass  upon  the 
right  of  a  municipality  to  acquire  and  holl 
land  for  hospital  purposes  outside  of  its  ter- 
ritorial limits.  State  v.  Inhabitants  of  Tren- 
ton [N.  J.  Eq.]  63  A.  897.  P.  L.  1902,  p.  559. 
requiring  the  consent  of  an  outside  munici- 
pality before  a  hospital  for  contagious  dis- 
eases can  be  located  therein  did  not  affect 
the  right  of  a  city  to  maintain  old  and  buil  1 
new  hospitals  on  land  acquired  and  used 
prior  to   its  enactment.      Id. 

82.  School  board  could  not  prevent  erec- 
tion of  pest  house.  City  of  Allentown  v. 
Wagner  [Pa.]  63  A.  697.  Act  April  11,  1899 
(P.  L.  38),  giving  school  boards  certain 
powers  in  tliese  matters  was  not  repealed 
by  the  act  of  March  30,  1903  (P.  L.  115). 
authorizing  cities  of  the  third  class  to  estab- 
lish hospitals  outside  their  limits.     Id. 

83.  Title  of  Laws  1901,  p.  80,  creating  a 
state  board  of  health  lield  insufficient  to  in- 
clude the  provisions  therein  granting  the 
commissioners  this  power.  Yegan  v.  Yellow- 
stone County  Com'rs  [Mont.]  85  P.  740.  Pol. 
Code,  §•  2864,  empowering  the  county  board 
of  health  consisting  of  the  county  commis- 
sioners and  one  physician  to  provide  for  the 
temporary  detention  of  persons  suffering 
from    contagious    diseases    wliere    necessary. 
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power  to  build  hospitals  also  confers  the  power  to  acquire  by  purchase  or  otherwise 
sites  for  the  erection  of  such  hospitals.-* 

^[embers  of  boards  of  health  are  not  liable  for  negligence  or  mistake  in  locating 
hospitals  for  the  treatment  of  contagious  diseases  M'hen  required  to  do  so  under  the 
statute,*^  but  they  have  no  power  to  take  private  lands  for  such  hospitals  without 
proceeding  according  to  statute  or  obtaining  permission  from  the  o-vvner,*"  and  will 
be  held  liable  for  so  doing  if  the  acts  are  done  by  them  personally  or  by  others  under 
their  direction.*"  They  are  also  held  liable  for  maintaining  hospitals  so  as  to  make 
them  nuisances  to  adjoining  owners  where  the  negligence  is  a  misfeasance  as  distin- 
guished from  a  nonfeasance.®*  A  hospital  for  the  treatment  of  contagious  and  in- 
fectious diseases  is  not  per  se  a  nuisance.*®  and  the  erection  and  use  of  such  a  build- 
ing will  not  be  restrained  simply  because  of  an  apprehension  that  it  may  become  a 
nuisance. "°  Whether  such  hospital  will  be  abated  as  a  nuisance  must  depend  upon 
circumstances.®^  A  court  of  equity  cannot  of  its  own  motion  and  without  authority 
interfere  with  the  management  of  hospitals  established  and  maintained  by  trust 
funds. ®^  A  hospital  having  been  maintained  and  supported  under  authorit}'  of  the 
legislature  by  excise  money  and  fines  which  otherwise  would  have  gone  to  a  certain 
county,  it  is  proper  for  the  legislature,  upon  the  dissolution  of  the  corporation,  to 
direct  that  the  proceeds  of  its  property  shall  be  returned  to  the  treasury  of  such 
county.®^ 

A  lunatic  asylum  may  recover  on  a  quantum  meruit  for  the  care  and  treatment 
of  a  lunatic  though  the  judgment  of  the  court  committing  the  lunatic  is  void,®*  but 
the  courts  cannot  enforce  contracts  made  by  boards  of  trustees  of  state  charitable  in- 
stitutions contrarv  to  statute.®^ 


did  not  give  the  county  commissioners,  as 
such,  the  power  to  acquire  land  on  their 
own  motion  for  the  erection  of  permanent 
detention  hospitals.  Id.  Pol.  Code,  §  4230, 
subds.  5-7,  9,  autliorizing  the  erection  of 
hospitals  for  the  indigent  sick,  etc.,  did  not 
give  authority.  Id.  The  phrase  "such  other 
buildings  as  may  be  necessary"  did  not  en- 
large the  purpose  for  which  the  board  may 
erect   buildings.      Id. 

84.  Yegan  v.  Yellowstone  County  Com'rs 
[Mont.]   85  P.   740. 

83.  Rev.  Laws,  c.  75.  §  42.  Barry  v.  Smith 
[Mass.]  77  N.  E.  1099.  Rpv.  Laws.  c.  75, 
§  42,  providing  that  upon  the  breaking  out 
of  a  dangerous  disease  in  a  "town"  tlie  board 
of  health  shall  provide  a  hospital  applies 
also  to  cities.     Id. 

86.  Barry  v.   Smith    [Mass.]    77   N.   E.   1099. 

87.  Encroaching  upon  private  premises  in 
maintaining  smallpox  hospital.  Barry  v. 
Smith    [Mass.]    77    N.    E.    1099. 

88.  Barry  v.  Smith  [Mass.]  77  N.  E.  1099. 
One  whose  dwelling  is  in  a  city  in  which 
is  located  a  hospital  for  dangerous  diseases 
cannot  complain  because  it  is  located  too 
near  an  inliabited  dwelling  in  an  adjoining 
town  contrary  to  Rev.   Laws,  c.   75,   §   37.      Id. 

89.  State  v.  Inhabitants  of  Trenton  [N. 
J.  Eq.]   63  A.   897. 

90.  Single  case  of  smallpox  in  13  years 
not  traced  to  tlie  hospital  did  not  authorize 
injunction.  State  v.  Inhabitants  of  Trenton 
[X.  J.   Eq.]    63  A.   897. 

91.  A  smallpox  hospital,  established  un- 
der 72  O.  L.  77,  as  long  ago  as  1878,  by  a 
municipality,  within  the  township  but  out- 
side of  its  own  corporate  limits,  at  a  dis- 
tance  of   250   feet   back   from  a   public    high- 


way, will  not  be  abated  as  a  nuisance,  al- 
thougli  a  large  township  scliool  house  has 
since  been  erected  on  the  highway  opposite 
hospital  lot,  and  dwellings  Iiave  also  been 
built  adjacent  thereto.  But  tlie  erection  of 
an  additional  building  directly  opposite  the 
school  house,  and  within  fifty  feet  of  the 
highway  upon  which  the  hospital  lot  abuts, 
will  be  enjoined  as  a  public  nuisance  where 
the  purpose  is  to  use  said  building  for  hos- 
pital purposes.  Trustees  of  Youngstown 
Township  v.  Youngstown,  6  Ohio  C.  C.  (N. 
S.)  498.  Evidence  held  to  show  hospital 
buildings  so  far  isolated  as  not  to  show  a 
nuisance  from  any  dangerous  transmission 
of  smallpox,  and  injunction  refused.  State 
V.  Inhabitants  of  Trenton  [N.  J.  Eq.]  63  A. 
897. 

92.  V\'here  a  will  creating  a  trust  for  the 
establishment  of  a  charitable  hospital  gave 
the  court  no  authority  to  supervise  the  man- 
agement of  the  hospital  or  its  funds,  the 
fact  that  some  of  the  patients  were  treated 
and  cared  for  at  public  expense  did  not  au- 
thorize interference  independently  of  an  ac- 
tion.     Jenkins  v.   Berry    [Ky.]    92   S.   W.   10. 

93.  Avila  v.  New  York,  106  App.  Div.  120, 
94  N.  Y.  S.  1132.  The  trustees  could  not  re- 
cover back  the  proceeds  of  tlie  property  vol- 
untarily paid  over  by  them  to  the  county 
treasurer  pursuant  to  a  statute  alleged  to  be 
unconstitutional  v/here  the  corporation  was 
a  charitable  one  without  creditors  and  no 
one  laid  claim  to  its  property  by  reversion. 
Id. 

94.  Hopper  v.  Eastern  Kentucky  Lunatic 
Asylum.   27  Ky.   L.   R.   649,   85   S.   W.    1187. 

95.  Purchase  of  coal  four  months  in  ad- 
vance   where    statute    required    monthly    ad- 
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§  3.  LmhiUty  of  institutions  or  officers  for  injuries  to  inmates.^^ — A  public 
charitable  hospital  is  not  liable  for  the  negligence  of  a  surgeon  in  operating  on  a 
patient  who  does  not  pay  for  the  surgeon's  services  in  the  absence  of  negligence  in 
tlie  selection  or  employment  of  the  surgeon/'^  nor  can  it  be  liable  for  the  breach  of 
express  contract  in  such  case  where  its  superintendent  has  no  authority  to  make  it.*** 

Liability  for  injuries  to  third  persons. — A  hospital  exercising  only  benevolent 
or  charitable  functions  and  the  directors  and  managers  of  which  derive  no  financial 
benefit  is  not  liable  for  the  negligence  of  its  employes,"^  though  it  receives  compen- 
sation from  some  of  its  patients,^  and  where  such  hospital  under  an  agreement  with 
the  city  conducts  the  city's  ambulance  service  it  cannot  be  held  responsible  for  in- 
juries caused  by  the  negligence  of  its  ambulance  driver  while  responding  to  a  call 
from  the  city.-  An  insane  asylum  established  and  maintained  by  the  state  being 
a  mere  government  instrumentality  is  not  liable  for  injuries  to  others  caused  by  its 
inmates  or  employes.^  The  fact  that  the  statute  creating  it  provides  that  it  may 
sue  and  be  sued  does  not  extend  its  liability.* 

ATTACHMKNT. 


Definition,     Nature     ana     Distinction 


In  Wbat  Actions  it  Will  Issue   (300). 
Right    to   and    Grounds   for  the   Writ 


§  1. 
(300). 

§  2. 

8  3. 
<301). 

§  4.  Attachable  Property  (302).  Attach- 
ment    of    Debts   and   Chopes    in    Action    (303). 

§  5.  Procedure  in  General  (303).  Juris- 
diction (304).  Necessity  of  Issuance  of 
Summons   and   Service  Tliereof    (304). 

§  6.  Affidavit  and  Its  Sufficiency  (304). 
Averments  in  General  (304).  Averments  as 
to    Nonresidence    (305). 

§  7.  Attachment  Bond  or  Undertaking; 
Terms  (305).  Liabilities  on  Bond  (305). 
Actions  on  Bond;  Evidence  (305).  Verdict 
(307). 

8  8.     The  AVrit  or  Warrant    (307). 

S  !>.  The  Levy  or  Seizure;  Indemnifying 
Bonds    (307). 

S   10.      Return  to  the  Wr't    (308). 

§  11.  Cu.stody,  Ssile,  Redelivery  or  Release 
of    Attached    Property    (308). 

§  12.  Forthcoming  Bonds  and  Receipts 
(308). 

§  1.  Definition,  nature  and  distinction.^ — Attachment  is  purely  a  statutory 
remedy  and  local  statutes  should  in  all  cases  be  consulted,  any  seemingly  general 
rule  being  so  only  because  of  similarity  of  statutes. 

§  2.  In  tvhai  actions  it  will  issue.^ — An  attachment  may  issue  in  an  action  on 
contract,'  where  the  damages  claimed  are  actual  and  capable  of  being  estimated  by 


§  13.  Lien  or  Other  Consequences  of  Levy 
(309). 

§  14,  Conflicting  Levies,  Liens,  and  Cred- 
itors; Priorities  (309).  Priorities  Between 
Attachments  and  Mortgages  (309).  Effect 
of    Bankruptcy    Proceedings    (310). 

§  15.  Enforcement  and  DissoIutioi\  Dis- 
charge, Vacation,  or  Abandonment  of  At- 
tachment   (310). 

A.  Release    or   Abatement    (310). 

B.  Validity  and  Grounds  for  Setting 
Aside   (310). 

C.  Procedure  (311).  Judgment  and  De- 
cree or  Order  (312).  Appeal 
(312). 

§  16.     Other    Remedies    (313). 

§  17.  Hostile  and  Opposing  Claims  to  At- 
tached Property  (313).  Pleading  (314).  Ev- 
idence and  Questions  for  the  Jury  (315). 
Trial    (316). 

§  18.  Wrongful  Attachment  (316).  Plead- 
ing (316).  Evidence  and  Questions  of  Fact 
(317).     Instructions    (318).     Damages    (318). 


vertisement.     Bunch    v.    Tipton    [Ark.]    88    S. 
W.  888. 

on.     See  5  C.  L,.  301. 

97.  Where  patient  paid  for  board  and  at- 
tendance only.  "Wilson  v.  Brooklyn  Homeo- 
pathic Hospital,  97  App.  Div.  37,  89  N.  Y. 
S.   619. 

98.  Though  superintendent  agreed  that 
the  price  charged  for  board  and  attendance 
included  surgical  treatment.  Wilson  v. 
Brooklyn  Homeopathic  Hospital,  97  App.  Div. 
37,   89  N.   Y.   S.   619. 

99.  Noble  v.  Hahnemann  Hospital,  98  N. 
Y.   S.    605. 

1.     Personal   injury   by   negligence   of   am- 


bulance driver.     Noble  v.  Hahnemann  Hospi- 
tal, 98  N.  Y.  S.  605. 

2.  Exercising  governmental  functions. 
Noble  V.  Hahnemann  Hospital,  98  N.  Y.  S. 
605. 

3.  Employe  Injured  by  Inmate.  Leavell 
V.  Western  Kentucky  Asylum  for  the  Insane 
[Ky.]   91  S.  W.  671. 

4.  Leavell  v.  Western  Kentucky  Asylum 
for  the  Insane  [Ky.]    91  S.  W.   671. 

5,6.     See  5  C.  L.   302. 

7.  In  California  an  attachment  may  issue 
in  an  action  on  account  for  the  payment  of 
money  where  the  contract  Is  made  or  to  be 
performed    within    the    state    and    is   not    se- 
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the  usual  means  of  proof  and  do  not  rest  in  the  discretion  of  the  jury.^  An  attach- 
ment may  issue  in  equitable  proceedings.^ 

§  3.  Eight  to  and  grounds  for  the  writ.^^ — In  Massachusetts  an  attachment 
may  issue  upon  the  ground  of  mere  want  of  security  for  the  payment  of  the  judg- 
ment to  be  recovered;"  and  so  also  in  California,  where  the  contract  sued  on  was 
made  or  to  be  performed  in  the  state.^"  In  some  cases  an  attachment  may  issue  on 
the  ground  of  fraudulent  misappropriation  of  funds.^^ 

Removal  from  state}* — The  temporary  absence  of  a  debtor  from  the  state, 
though  he  does  not  inform  his  creditors,  does  not  per  se  authorize  the  creditor  to 
resort  to  the  writ  of  attachment.^^ 

Nonresidence}^ — One  nonresident  may  maintain  an  attachment  in  an  action 
on  contract  against  another  nonresident.^"  But  an  attachment  cannot  be  sued  out 
against  a  nonresident  unless  the  debt  is  due.^^ 

Attachment  against  corporations}^ — The  fact  that  a  foreign  corporation  has 
complied  with  a  statute  requiring  such  corporation  to  appoint  an  agent  upon  whom 
process  may  be  served  will  not  deprive  the  creditors  of  the  corporation  of  the  right 
to  attach  the  property  thereof  as  a  nonresident  of  the  state. -^ 

Fraudulent  transfer  or  disposition  of  property}^ — That  the  defendant  is  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors  is  ground  for  an  at- 
tachment, though  the  debt  is  not  due.^^     The  conveyance  by  a  partnership  of  the 


cured  by  any  lien.  Code  Civ.  Proc.  §  537. 
Drake  v.  Dewitt  [Cal.  App.]  82  P.  982. 
Where  the  contract  was  between  a  resident 
of  California  and  a  resident  of  Minnesota  to 
sell  California  lands,  and  there  were  stipu- 
lations as  to  the  making-  of  reports  to  the 
■  California  office  of  the  defendant,  but  there 
was  no  stipulation  as  to  where  the  commis- 
sion was  to  be  paid,  it  was  held  that  an 
attachment  would  lie  for  such  commission. 
Id. 

8.  Breach  of  contract  for  delivery  of  cat- 
tle. McKay  v.  Elder  [Tex.  Civ.  App.]  92  S. 
W.  268. 

Unliquidated  demand:  In  Mississippi  an 
attachment  will  lie  for  an  unliquidated  de- 
mand arising  out  of  a  contract  as  well  as 
for  a  liquidated  demand.  Hall  Commission 
Co.  V.  Crook  &  Co.  [Miss.]  40  So.  20.  But 
it  has  been  held  in  Pennsylvania  that  an  at- 
tachment cannot  be  issued  to  enforce  a  de- 
cree for  an  unliquidated  amount,  as  In  a 
creditor's  bill  seeicing  to  make  the  defend- 
ants, officers  of  a  corporation,  refund  so 
much  of  the  assets  of  such  corporation  as 
may  be  necessary  to  pay  the  plaintiff's  judg- 
ment, with  interest  and  costs.  First  Nat. 
Bank  v.  McKinley  Coal  Co.    [Pa.]    62  A.   1067. 

9.  Under  Mills'  Ann.  Code,  §  59,  permit- 
ting the  defendant  to  plead  legal  and  equi- 
table defenses  and  §  '70,  providing  that  in 
all  cases  equitable  relief  may  be  granted, 
the  same  court  possesses  both  law  and  eq- 
uity jurisdiction  and  hence  is  authorized  to 
take  cognizance  alike  of  legal  and  equitable 
rights  and  to  administer  legal  remedies  or 
grant  equitable  relief,  or  do  both.  Adams  v. 
Clark  [Colo.]  85  P.  642.  Hence  an  attach- 
ment may  Issue  in  a  suit  to  enforce  the  lia- 
bility of  stockholders  in  a  bank  under  1 
Mills'  Ann.  St.   §   533.     Id. 

10.  See  5  C.  L.  303. 

11.  Under  Rev.  Laws  Mass.  c.  167,  §  80, 
an    attachment    for    want    of    security    may 


issue  out  any  time  during  the  continuance 
of  the  suit,  as  well  as  upon  other  grounds 
of  attachment.  United  Waterworks  Co.  v. 
Stone,  143  F.   1022. 

12.  Code  Civ.  Proc.  §  537.  Drake  v.  De- 
witt [Cal.  App.]   82  P.  982. 

13.  An  attachment  on  the  ground  of  fraud 
cannot  be  issued  in  a  creditor's  bill  against 
officers  of  a  corporation  for  misappropria- 
tion of  the  assets  of  the  corporation  where 
the  only  finding  upon  the  question  is  that 
there  was  a  misappropriation  by  the  defend- 
ants. First  Nat.  Bank  v.  McKinley  Coal  Co. 
[Pa.]   62  A.  1067. 

14.  See  5  C.  L.  303. 

15.  A  charge  that  the  temporary  absence 
of  a  debtor  from  a  state,  without  inform- 
i-ng-  his  creditors,  does  not  per  se  authorize 
the  issue  of  an  attachment,  held  argumenta- 
tive, and  in  one  respect  abstract,  in  that 
there  was  no  evidence  that  the  defendant 
had  left  the  state,  but  that  the  charge  did 
not  preclude  the  jury  from  considering  evi- 
dence tending  to  show  that  the  defendant 
was  absent  in  the  sense  that  he  had  ab- 
sconded.    Vandiver   &    Co.    v.    Waller    [Ala.] 

39  So.    136. 

16.  See  5  C.  L.  303. 

17.  Bridges  v.  Wade,  110  App.  Div.  106, 
97  N.  Y.  S.   156. 

18.  Plaintiff's  demand  became  immedi- 
ately due  after  defendant  had  breached  Its 
contract  by  delivering  grain  inferior  in 
quality  to  that  agreed  upon,  at  least  after 
the  delivery  of  the  grain  and  the  actual  pay- 
ment of  the  price  to  defendant's  agent. 
Hall  Commission  Co.  v.  Crook  &  Co.    [Miss.] 

40  So.  20. 

19.  See   5   C.   L.   303. 

20.  Albright  v.  United  Clay  Production 
Co.    [Del.]    62  A.   726. 

21.  See  5  C.  L.  304. 

22.  Ballinger's  Ann.  Codes  &  St.  §  5352. 
Carstens  v.  Milo  [Wash.]  82  P.  410.  But 
See  post,   §    5,   Procedure  in  General. 
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partnership  property,  in  such  manner  that  it  is  a  conveyance  to  the  partnership's 
own  u§e,  is  such  an  act  of  the  individual  partner  as  will  sustain  an  attachment 
against  him  for  his  individual  debt.-^ 

§  4.  Atiachahle  property.-* — At  common  law  only  the  legal  title  to  property 
is  lial)le  to  lew;"  but  by  statute  in  many  states  the  common  law  has  been  changed 
so  as  to  render  equitable  as  well  as  legal  interests  attachable.-''  Land  held  by  a 
third  person  in  trust  for  the  debtor  is,  therefore,  subject  to  general  attachment.-^ 
So  also  the  interest  of  a  pledgor  in  the  pledged  property  may  be  attached.-^  But 
the  fact  that  others  may  have  equitable  interests  in  the  property  of  the  debtor  under 
an  executory  agreement  will  not  prevent  the  attachment  of  the  property  as  belong- 
ing to  the  debtor.-"  Trust  funds  are  not  attachable  for  the  debt  of  the  trustee,"'*' 
nor  is  property  in  the  hands  of  a  bailee  for  care  and  sale  attachable  as  the  property 
of  the  bailee,"'^  nor  is  partnership  property  subject  to  ordinary  levy  and  seizure  for 
the  debt  of  one  of  the  partners  f-  but  the  interest  of  the  partner  may  be  attached.^-' 
Propertv  which  has  been  sold  is  not  subject  to  attachment  for  the  debts  of  the  seller, 
although  the  seller  retains  possession  as  the  agent  of  the  purchaser,  the  attaching 
creditor  having  notice  of  the  sale.'^*  And  so,  also,  where  a  bill  of  lading  is  attached 
to  a  draft,  the  goods  covered  by  the  bill  are  not  attachable  as  the  property  of  the 
shipper,  as  against  the  holder  of  the  draft.''^  Property,  both  real  and  personal,  be- 
longing to  the  estate  of  a  deceased  person,  may  be  attached  on  mesne  process  in  any 


23. 
1126. 
24. 
25. 
26. 


Fleisher  v.  Hinde   [Mo.  App.]   93  S.  W. 


See  5  C.  L.  304. 

Tucker  v.  Denico    [R.   I.]    61   A.    642. 

Gen.  Laws  R.  I.  1896,  c.  253,  §  10,  pro- 
viding that  "the  right,  title,  and  interests 
of  the  defendant"  in  any  real  estate  may  be 
attached.  Tucker  v.  Denico  [R.  I.]  61  A. 
642. 

27.  Rev.  Laws,  c.  178,  §  1.  Lyons  v.  Ur- 
g-alones.  189  Mass.  424,  7.5  N.  E.  950.  Stat- 
utes 1844,  p.  211,  c.  107,  providing-/  for  a  spe- 
cial attachment  of  land  fraudulently  con- 
veyed by  the  debtor,  has  no  application  to 
an  attachment  of  lands  held  in  trust  for  the 
debtor,  and  hence  no  special  attachment  is 
necessary  in  such  case.      Id. 

28.  The  pledgee  by  attaching  the  inter- 
ests of  the  pledgor  is  not  thereby  estopped 
to  assert  his  rights  as  pledgee  as  against  a 
subsequent  mortgagee.  Ottumwa  Nat.  Bank 
V.  Totten,  114  Mo.  App.  ,97,  89  S.  W.  65. 

29.  Where  a  vendor  of  land  died  before 
conveying  the  property,  the  interests  of  one 
of  his  heirs  are  attachable  although  such 
heirs  had  signed  a  deed  conveying  the  prop- 
erty to  the  vendee,  other  heirs  not  having 
signed  the  deed  and  the  circumstances  be- 
ing such  as  to  indicate  that  the  vendee  did 
not  intend  to  accept  the  deed  until  executed 
by  all  of  the  heirs.  Sheeby  v.  Scott  [Iowa] 
104  N.  W   1139. 

30.  Funds  in  the  hands  of  the  local  col- 
lector of  a  benefit  society  held  not  subject 
to  attachment  by  a  creditor  of  the  society. 
Brenizer  v.  Supreme  Council  of  Royal  Ar- 
canum [N.  C]  53  S.  E.  835.  Where  such 
funds  are  attached  the  trustee  may  move  to 
dismiss   the  attachment.      Id. 

31.  W^here  the  owner  of  cattle  delivered 
them  to  another  person  under  an  agreement 
that  such  person  was  to  attend  to  them  and 
sell  them,  the  proceeds  to  be  shared  between 
him  and  the  owner  upon  an  agreed  ratio, 
such    person    had    no    attachable    interest   in 


the  cattle,  his  interest  being  dependent  en- 
tirely upon  the  sale.  National  Cotton  Oil 
Co.   V.   Ray    [Tex.   Civ.  App.]    91   S.   W.   322. 

32.  Such  property  can  only  be  levied  on 
as  provided  by  Rev.  St.  1895,  art.  2352.  Na- 
tional Cotton  Oil  Co.  V.  Ray  [Tex.  Civ.  App.] 
91  S.  W.  322. 

33.  The  right  existing  in  the  other  part- 
ners and  in  partnership  creditors  w^ould  not 
be  affected,  but  may  be  protected,  if  it 
should  become  necessary,  by  appropriate 
proceedings.  Fleisher  v.  Hinde  [Mo.  App.] 
93  S.  W.   1126. 

34.  A  debtor  agreed  that  his  creditor 
could  have  all  the  crops  raised  by  the  debtor 
during  a  certain  year,  and  that  the  creditor 
should  sell  the  same  and  apply  the  proceeds 
to  the  payment  of  the  debt,  the  balance  of 
such  proceeds,  if  any,  to  be  paid  to  the 
debtor.  This  agreement  was  being  carried 
out  wlien  the  attachment  was  issued,  and 
the  attaching  creditor  had  notice  of  the 
agreement.  Evans  v.  Groesbeck  [Tex.  Civ. 
App.]  93  S.  W.  1005.  And  in  such  case  the 
burden  of  proving  that  the  debt  secured  by 
such  agreement  has  been  paid  was  upon  the 
atta,ching  creditor.      Id. 

35.  American  Nat.  Bank  v.  Lee  [Ga.]  53 
S.  E.  268.  V^^here  a  draft  with  bill  of  lad- 
ing attached  is  sent  to  a  bank  for  collection 
from  the  purchaser,  and  the  bank  credits 
the  proceeds  of  the  draft  to  the  shipper,  the 
goods  are  not  attachable  as  the  property  of 
the  shipper.  Tishomingo  Sav.  Inst.  v.  John- 
son, Nesbitt  &  Co.  [Ala.]  40  So.  503.  Where 
a  draft  with  bill  of  lading  attached  is  dis- 
counted by  a  bank  and  the  proceeds  are,  by 
agreement  with  the  shipper  and  drawer, 
credited  upon  a  debt  due  by  him  to  the 
bank,'  but  the  draft  is  subsequently  dishon- 
ored and  is  charged  back  to  his  account,  the 
banker's  lien  upon  the  goods  is  superior  to 
that  of  an  attaching  creditor  of  the  shipper 
and  drawer.  Kentucky  Refining  Co.  v.  Bank 
of  Morilton    [Ky.]    89   S.  "W.    492. 
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suit  for  a  ck4>t  of  the  deceased  properly  brought  against  the  executor  or  adminis- 
trator;^'' but  a  court  of  equity  cannot  by  a  species  of  equit-able  attachment  seize  and 
hold  funds  coming  to  the  heirs  of  a  decedent  to  satisfy  a  decree  Mhich  the  complain- 
ant could  never  obtain. ^^ 

Attachment  of  debts  and  cJioscs  in  action.^^ — A  debt  due  by  a  foreign  corpora- 
tion to  nonresident  cannot  be  attached  in  a  suit  by  a  nonresident.''''  The  assured's 
interest  in  an  immatured  policy  of  life  insurance  is  not  such  as  can  be  reached  by 
attachment,  unless  the  policy  has,  at  the  time  the  attachment  is  issued,  a  cash  sur- 
render value.*" 

§  5.  Procedure  in  generaL^'^ — Under  a  statute  authorizing  substituted  service 
by  publication  for  a  certain  number  of  weeks,  the  declaration  and  an  affidavit  for 
an  attachment  may  be  filed  after  the  last  publication,  though  the  full  number  of 
weeks  specified  by  the  statute  have  not  expired.*-  An  averment  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors  is  necessary 
to  sustain  an  attachment  before  the  debt  is  due.*^  Circuit  courts  of  the  United 
States  are  not  governed  Ijy  any  separate  attachment  law.  but  are  required  to  admin- 
ister the  remedy  in  attachment  provided  in  the  laws  of  the  state  in  which  the  courts 
are  held.** 


36.  Since  under  Rev.  Laws,  c.  142,  §§  30- 
32.  it  is  inipossihle  for  a  creditor  by 
bringing'  an  action  and  by  attachment  on 
mesne  process  to  obtain  an  improper  prefer- 
ence over  other  creditors,  there  is  no  reason 
why  the  general  provisions  relating  to  at- 
tachment should  not  apply  to  suits  against 
deceased  persons  as  well  as  others.  See 
Rev.  Laws,  c.  178,  §  53,  providing  that  the 
land  of  a  deceased  person  may  be  taken  on 
execution  upon  a  judgment  against  his  ex- 
ecutor or  administrator  for  the  debt  of  the 
deceased,  and  Rev.  Laws,  c.  167,  §  38,  pro- 
viding that  the  real  and  personal  property 
of  a  deceased  person  which  is  liable  to  exe- 
fution  may  be  attached,  and  Rev.  Laws, 
c.  172,  §  5.  which  expressly  recognizes  the 
right  to  attach  the  property  of  a  deceased 
pc-son  in  suits  against  his  executor  and  ad- 
ministrator for  his  debts.  Hertliel  v.  Mc- 
Kim   [Mass.]   77  N.  E.   6S5. 

37.  Zimmerman  Mfg.  Co.  v.  Wilson  [.A.la.] 
40  So.   515. 

3S.     See  5  C.  L.  305. 

39.  A  company  organized  under  the  laws 
of  the  state  of  New  Jersey,  but  whose  sole 
presence  there  seemed  to  be  a  name  on  a 
billboard,  with  hundreds  of  others,  outside 
the  offices  of  a  company  organized  to  com- 
ply with  the  law  of  that  state,  to  give  a 
legal  fiction  to  a  principal  office  within  the 
state,  but  whose  real  main  office  was  within 
the  state  of  New  York,  much  of  whose  busi- 
ness was  done  within  such  state,  and  which 
had  complied  with  the  law  of  such  state  by 
filing  its  certificate  and  paying  its  taxes  so 
as  to  entitle  it  to  sue  on  its  own  contracts 
in  the  courts  of  such  state,  came  within  this 
rule.  Bridges  v.  Wade.  99  N.  Y.  S.  12fi. 
Even  under  the  rule  that  attachment  will 
lie  if  the  creditor  or  garnishee  could  sue, 
such  attachment  will  not  lie  upon  a  debt  due 
from  a  foreign  corporation  to  the  defend- 
ant, a  nonresident,  on  a  contract  made  in 
another  state,  payments  on  account  of  ■«-hicli 
were  to  be  made  by  checks  upon  a  bank  in 
such  state  the  complainant  being  also  a 
resident  of   such  state.     Id. 


40.  And  hence  a  bill  to  enforce  a  judg- 
ment out  of  the  proceeds  of  a  life  insurance 
policy  which  has  been  attached  should  allege 
the  facts  showing  that  the  policy  has  a  cash 
surrender  value.  Marks  v.  Equitable  Life 
Assur.  Soc,  109  App.  Div.  675,  98  N.  Y.  S. 
551. 

41.  See  5  C.  L.   305. 

42.  But  the  time  to  plead  to  the  declara- 
tion would  not  begin  to  run  until  the  serv- 
ice was  completed  by  the  expiration  of  the 
full  number  of  weeks  from  the  date  of  the 
publication.  See  Comp.  Laws,  §§  10,572, 
10,574.  Kurtz  v.  Gartner  [Mich.]  12  Det. 
Leg.  N.   439,   104  N.  "U^   596. 

4.3.  Under  Ballinger's  Ann.  Codes  &  St. 
§  5352.  Carstens  v.  Milo  [T\'ash.]  82  P.  410. 
But  where  the  complaint  fails  to  allege  that 
the  defendant  is  about  to  dispose  of  his 
property  with  intent  to  defraud  his  credit- 
ors, the  defect  may  be  cured  by  amendment 
so  as  to  prevent  the  attachment  from  being 
dismissed.  See  Ballinger's  Ann.  Codes  & 
St.  §  5352,  authorizing  the  issue  of  an  at- 
tachment before  the  debt  is  due  upon  an  al- 
legation of  frau'lulent  disposition  of  prop- 
erty, and  §  5380  relating  to  amendments. 
Id.  But  where  no  application  to  amend  was 
made  it  was  no  error  to  dismiss  the  attach- 
ment for  want  of  such  allegation.     Id. 

44.     Fernandez    Y    Peres    v.    Peres    Y    Fer- 

nandes,  202  U.  S.  80,  50  Law.  Ed. .     In  the 

Revised  Statutes  of  the  United  States,  §  915 
(U.  S.  Comp.  Stat.  1901,  p.  684),  it  is  pro- 
vided as  to  attachments:  "In  common-law 
causes  in  the  circuit  and  district  courts  the 
plaintiff  shall  be  entitled  to  similar  remedies, 
by  attachment  or  other  process,  against  the 
property  of  the  defendant,  which  are  now 
provided  by  the  law  of  the  state  in  which 
such  court  is  held,  for  the  courts  thereof; 
and  such  circuit  or  district  courts  may,  from 
time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  be  in  force  in  the  states 
where  they  are  held  in  relation  to  attach- 
ments and  other  process:  Provided,  that  sim- 
ilar preliminary  affidavits  or  proofs  and  sim- 
ilar security  as  required  by  such  state  laws, 
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Jurisdiction.*^— Where  notice  is  required  by  statute  to  be  given  in  a  particular 
manner,  actual  notice  acquired  in  any  other  manner  will  not  give  the  court  juris- 
diction.*^ But  the  appearance  of  the  defendant  by  counsel  gives  the  court  jurisdic- 
tion of  the  person  of  the  defendant/^  and  dispenses  with  the  necessity  of  any  further 
recital  in  the  judgment  as  to  the  court's  jurisdiction.*^  AYhere  the  only  ground  al- 
leged for  the  issuance  of  an  attachment  is  that  the  defendant  is  a  nonresident,  he 
is  not  entitled  to  make  a  special  appearance  or  to  answer  attacking  the  jurisdiction 
of  the  court  upon  the  sole  ground  that  he  is  not  the  owner  of  the  property  seized 
under  the  writ.*"  A  city  court  of  xVlabama  has  no  jurisdiction  of  an  attachment  is- 
sued by  a  justice  against  real  estate.^" 

Necessity  of  issuance  of  summons  and  service  thereof. ^'^ — Where  service  of  the 
summons  is  necessary,  it  is  usually  provided  by  the  statute  that  substituted  service 
Avill  be  sufficient ;^^  but  care  should  be  taken  not  to  make  such  a  service  as  will  nega- 
tive the  grounds  of  the  attachment.^^ 

§  6.  Affidavit  and  its  sufficiency.^*  Averments  in  general.^^ — Averments  as  ta 
the  personal  movements  of  the  defendant  will  not  sustain  an  attachment  based  on 
the  ground  that  the  defendant  has  removed  or  is  about  to  remove  his  property  from 
the  state  with  intent  to  defraud  his  creditors.^®  The  affidavit  must  set  out  the 
plaintiff's  damages ;^^  but  the  averment  as  to  the  amount  sued  for  may  be  upon  in- 


shall  be  first  furnished  by  the  party  seeking- 
such  attachment  or  other  remedy."  By  an- 
alogy it  would  seem  that  the  district  court 
of  Porto  Rico,  exercising  the  jurisdiction  of 
a  circuit  court  in  its  practice  as  to  the  issu- 
ing of  attachments,  is  to  adapt  itself  to  the 
local  practice  recognized  and  established  in 
Porto  Rico.  Id.  See  post,  §  18,  Wrongful 
Attachment. 

45.  See  5  C.  L..  306. 

46.  Where  upon  the  attachment  of  the 
land  of  a  nonresident  the  defendant  was  not 
served,  and  the  sheriff  in  levying  the  attach- 
ment failed  to  give  notice  to  the  defendant 
in  possession  at  least  ten  days  before  the 
return  day  of  the  writ,  and  did  not  state  the 
fact  of  such  notice  and  the  name  of  the  ten- 
ant in  his  return,  as  required  by  Rev.  St. 
1899,  §  388,  par.  3,  a  sale  under  such  attach- 
ment was  void,  although  the  tenant  had  ac- 
tual knowledge  of  the  attachment.  Siling 
v.  Hendrickson   [Mo.]   92  S.  W.  105. 

47.  Pacific  Selling  Co.  v.  Collins  [Ala.]  39 
So.  579.  See  post,  §  15,  subd.  Judgment. 
Appearance  for  the  purpose  of  making  a 
motion  to  retax  the  costs  and  to  strike  cer- 
tain items  from  the  cost  bill  admits  the  ju- 
risdiction of  the  court  over  the  person  of 
defendant.  Nisbet  v.  Clio  Min.  Co.  [Cal. 
App.]  S3  P.  1077.  If  a  defendant  separately, 
or  in  conjunction  with  a  motion  going  only 
to  the  jurisdiction,  invokes  the  power  of  the 
court  on  the  merits,  or  moves  to  dismiss  the 
action,  or  asks  relief  which  presupposes  that 
jurisdiction  has  attached,  this  constitutes  a 
general  appearance.  Everett  v.  Wilson 
[Colo.]   83  P.  211. 

4S.  And  a  recital  as  to  proof  of  notice  of 
the  levy  will  be  treated  as  surplusage.  Pa- 
cific  Selling  Co.   v.   Collins    [Ala.]    39   So.    579. 

49.  Welch  v.  Ayres,  43  Neb.  326,  61  N.  "W. 
635,  modified.  Kneeland  v.  Weigley  [Neb.] 
107  N.  W.  574. 

50.  See  acts  1871-72,  p.  109,  §  2;  Code 
1896,  §§  481,  574,  944,  1947.  Moog  v.  Mc- 
Dermott  [Ala.]  40  So.  390.  In  case  of  a  levy 
of    an    attachment    issuing    from    a    justice 


court  on  real  estate,  the  papers  must  be  re- 
turned to  the  clerk  of  tlie  circuit  court,  and 
the  duty  imposed  and  which  is  to  be  per- 
formed by  the  justice  is  ministerial  and 
must  comply  with  the  requirement  of  the 
statute.     Id. 

51.  See   5  C.  L.   306. 

52.  Where  the  property  has  already  been 
seized  after  the  departure  of  the  defendant 
from  his  last  known  place  of  residence, 
service  by  leaving  a  copy  of  the  summons 
at  such  place  of  residence  a  short  while 
after  the  departure  of  the  defendant,  dili- 
gent inquiry  having  been  made  as  to  his 
whereabouts,  -was  a  sufficient  compliance 
with  Municipal  Court  Act,  §§  78,  83.  Dixon 
V.  Carrucci,  97  N.  Y.  S.  380.  The  return  of 
the  marshal  that  he  left  a  copy  of  the  pa- 
pers at  "the  last  known  place  of  residence 
of  the  defendant"  instead  of  "at  the  last 
place  of  residence"  was  sufficient  under  §  83 
of  the  Municipal  Court  Act.  Id.  As  to  the 
effect  of  a  judgment  rendered  upon  such 
service,  see  post,  §  15  B,  subd.  Judgment  and 
Decree  or  Order. 

53.  Ground  that  defendant  had  absconded 
negatived  by  return  of  service  at  usual  place 
of  abode.  Rosenthal  v.  Widensohler,  115 
Mo.  App.  237.  91  S.  W.   432. 

7,4.     See  5  C.  L.   306. 
."..'.     See  5  C.  L.  307. 

56.  An  averment  that  the  defendant  was 
held  in  default  of  bail  and  that  he  might  be 
discharged  from  custody  at  any  time,  and 
that  in  the  event  of  his  discharge  he  w^ould 
leave  the  state,  having  already  engaged  pas- 
sage on  a  steamer,  for  the  purpose  of  de- 
frauding the  plaintiff,  was  insufficient  to 
sustain  an  attacliment  under  Code  Civ.  Proc. 
§  3169,  subd.  3,  providing  tliat  an  attachment 
may  issue  where  tlie  defendant  has  or  Is 
about  to  remove  his  property  from  the  state, 
etc.  Tocci  v.  Gianvecchio,  48  Misc.  351,  95 
N.  T.  S.  583. 

57.  Where  the  affidavit  referred  to  the 
complaint  as  setting  forth  the  plaintiff's 
damages   and   the   complaint   alleged    that   In 
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formation  and  belief,  where  the  affidavit  also  states  a  sufficient  and  proper  source 
of  information  and  ground  of  belief."**  An  averment  that  the  defendant  is  about  to 
dispose  of  his  property  with  intent  to  defraud  his  creditors  is  not  inconsistent  with 
an  averment  that  the  defendant  is  about  to  convert  his  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors.^**  Clerical  errors  in  the 
statement  of  the  cause  of  action  may  be  treated  as  surplusage.*^*^ 

Averments  as  to  nonresidence.*^^ — Where  the  affidavit  of  nonresidence  is  made 
by  a  party  having  no  connection  with  the  suit  either  in  a  representative  capacity  or 
otherwise,  it  must  contain  an  averment  that  it  is  made  upon  personal  knowledge,  or 
show  such  facts  as  are  inconsistent  with  the  residence  of  the  defendant  in  the  state 
where  the  attachment  is  issued.^-  So,  also,  in  order  to  obtain  an  attachment  against 
a  foreign  corporation,  the  plaintiff  must  show  and  not  merelv  allege  that  the  de- 
fendant is  a  foreign  corporation.®^  But  the  affidavit  upon  wliich  a  foreign  attach- 
ment is  issued  need  not  recite  the  venue.®*  An  admission  of  nonresidence  made 
in  an  affidavit  filed  by  the  defendant  on  a  motion  to  vacate  cures  any  insufficiency 
in  the  averments  of  nonresidence  in  the  plaintiff's  affidavit.®^ 

§  7.  Attachment  bond  or  undertal-ing ;  terms.^^ — A  court  rule  requiring  the 
approval  of  the  clerk  to  be  indorsed  upon  the  bond  is  ineffective  to  render  the  failure 
to  make  such  indorsement  fatal  to  the  validity  of  the  bond,  where  the  statute  only 
requires  that  the  clerk  shall  be  satisfied  with  the  bond.®^ 

LiahiUties  on  hond.^^ — Where  an  attachment  is  wrongfully  issued,  the  defendant 


consequence  of  the  defendant's  misrepresen- 
tation tiie  plaintiff  was  compelled  to  spend 
a  certain  sum  to  put  a  furnace,  range,  and 
plumbing  in  shape  for  use,  a  certain  sum 
for  a  caretaker,  a  certain  sum  for  coal  while 
making  said  repairs,  a  certain  sum  for  two 
months  rent,  during  wliich  time  the  neces- 
sary repairs  were  being  made,  and  a  certain 
sum  for  loss  of  business  and  profits,  it  w^as 
held  that  the  complaint  did  not  set  forth 
any  legal  measure  of  damages,  and  hence 
■was  insufficient  to  sustain  the  attachment. 
Downing  v.  Nelson,  97  N.  Y.  S.  1005. 

58.  AVhere  the  affidavit  alleged  that  the 
plaintiff's  information  was  based  upon  a 
written  statement,  which  was  annexed  to 
the  affidavit  of  the  plaintiff's  former  clerk, 
who  had  left  the  plaintiff's  service  and  en- 
tered that  of  the  defendant,  taking  with  him 
the  books  in  ^vhich  the  original  entries  were 
made.  Lewis  v.  Tindel-Morris  Co.,  109  App. 
Div.   509,   96  N.  Y.   S.   576. 

59.  And  where  such  averments  are  not 
stated  disjunctively  the  attachnient  will  not 
be  quashed  on  the  ground  that  separate  and 
distinct  grounds  for  attachment  are  set 
forth.  McKay  v.  Elder  [Tex.  Civ.  App.]  92 
S.  W.  268. 

60.  Plaintiff's  affidavit  alleged  that  the 
goods  sold  to  the  defendant  were  sold  Sept. 
2,  1905,  and  the  affidavit  upon  which  the  at- 
tachment was  based  was  verified  June  5, 
1905,  and  it  was  held  that  the  date  of  the 
.^ale  was  clearly  a  clerical  error  which  might 
be  treated  as  surplusage,  thus  leaving  the 
affidavit  without  any  statement  as  to  the 
date  of  the  sale,  and  such  statement  being 
unnecessary  the  affidavit  was  sufficient.  Vo- 
gelman  v.  Lewit,  48  Misc.  625,  96  N.  Y.  S. 
207. 

61.  See  5  C.  L.  307. 

62.  Mere  averments  in  an  affidavit  made 
by  a  resident  of  another   state   that   the  de- 
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fendant  resides  in  such  state  and  does  busi- 
ness therein,  the  affiant,  however,  being  un- 
acquainted with  the  defendant  and  not  con- 
nected in  any  way  with  the  suit,  were  in- 
sufficient to  sustain  an  attachment  upon  the 
ground  of  nonresidence,  there  being  no  aver- 
ment of  personal  knowledge  of  the  defend- 
ant's nonresidence  and  no  statement  of  facts 
necessarily  showing  such  nonresidence. 
Beckermann  v.  Chambers,  47  Misc.  289,  95 
X.  Y.  S.   914. 

63.  Such  fact  may  be  said  to  be  shown 
if  it  is  positively  alleged  by  some  person 
who  may  be  deemed  to  have  personal  knowl- 
edge upon  the  subject,  so  that  his  statement 
can  be  accepted  as  evidence  of  the  fact. 
American  Trading  Co.  v.  Bedouin  Steam  Nav. 
Co.,  48  Misc.  624,  96  N.  Y.  S.  271.  It  cannot 
be  said  to  be  shown  when  the  person  mak- 
ing the  allegation,  although  he  may  do  so 
positively  as  of  his  own  knowledge,  is  evi- 
dently and  obviously  not  in  a  position  to 
possess  personal  knowledge  upon  the  sub- 
ject. Id.  An  averment  that  the  affiant  was 
the  manager  of  tlie  plaintiff's  hemp  depart- 
ment did  not  support  his  statement  that  he 
had  personal  knowledge  of  the  place  of  in- 
corporation of  the  owner  of  the  steamship 
by  which  the  hemp  was  conveyed  from  a 
foreign   port   to  New  York.      Id. 

64.  V\^hene  the  affidavit  did  not  show  that 
it  was  taken  within  the  jurisdiction  of  the 
notary  before  whom  it  was  made,  it  was 
held  that  it  would  be  presumed  that  it  was 
taken  within  the  notary's  jurisdiction.  Al- 
bright V.  United  Clay  Production  Co.  [Del.] 
62  A.   726. 

6.-.  Vogelman  v.  Lewit,  48  Misc.  625,  96 
N.  Y.  S.  207. 

66.  See  5  C.  L.  307. 

67.  See  circuit  court  rule  No.  69,  and  Code 
Civ.  Proc.  1902,  §  156.  Watson  v.  Paschall 
&  Co.    [S.  C]   53  S.  E.  646. 

68.  See  5  C.  L.  308. 
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may  recover,  in  an  action  on  the  attachment  bond,  all  the  actual  damages  accruing 
to  him  by  reason  of  the  issue  and  levy  of  the  writ,®®  inclu'ding  reasonable  attorney's 
fees/"  The  damages  recoverable  must  be  the  natural  and  proximate  consequence 
of  the  attachment ;' ^  but  where  there  is  malice,  punitive  or  exemplary  damages  may 
be  recovered  as  Avell  as  actual."^  But  the  sureties  on  the  attachment  bond,  having 
had  no  other  part  in  the  transaction  beyond  the  execution  of  the  bond,  can  in  no 
event  be  held  for  anything  beyond  the  actual  damages J^  It  is  no  defense  that  the 
attachment  defendant  could  have  avoided  the  damages  claimed  by  giving  the  statu- 
tory undertaking  and  retaining  possession  of  the  property/*  The  question  of  prob- 
able cause  for  the  issue  of  an  attachment  is  not  in  issue  in  a  suit  on  the  attachment 
bond  to  recover  damages  for  the  seizure  and  conversion,  under  the  guise  of  a  writ 
of  attachment,  of  the  property  of  a  third  person/^ 

Actions  on  hand;  evidence.''^ — A  party  cannot  testify  directly  as  to  the  existence 
of  malice,'"  nor  is  it  proper  to  permit  a  party  to  testify  directly  to  the  amount  of  his 


69.  Vandiver  ,&  Co.  v.  "WaUer  [Ala.]  39 
So.  136;  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
90  S.  W.  537.  See  post,  §  18,  Wrongful  At- 
tachment. 

Tlie  measure  of  damages  In  the  case  of 
attachment  of  personal  property  is  g-enerally 
the  difference  in  value  of  the  attached  prop- 
erty when  seized  and  when  restored,  with 
the  loss  of  its  use  meanwhile.  This  rule 
applied  to  a  case  where  corporate  stock  was 
attached  and  the  value  of  such  stock  depre- 
ciated pending  the  attachment  proceedings. 
McCarthy  Co.  v.  Boothe  [Cal.  App.]  S3  P.  175. 
The  defendant  was  furthermore  liable  for 
the  depreciation  in  the  value  of  the  stock 
under  Code  Civ.  Proc.  §  3300,  providing  that 
the  measure  of  damages  for  breach  of  con- 
tract shall  be  the  amount  which  will  com- 
pensate the  party  aggrieved.  Id.  See  post, 
§   18,   subd.   Damages 

In  Mississippi  the  defendant  is  entitled  to 
damages  whenever  the  verdict  is  in  his  fa- 
vor. Rev.  Code  1892,  §  166.  Carrier  v. 
Poulas  [Miss.]  40  So.  164.  And  such  dam- 
ages may  be  recovered  from  the  bondsmen 
in  the  same  action,  upon  a  writ  of  inquiry. 
Id.  But  the  whole  matter  of  damages  in 
attachment  proceedings  is  purely  statutory, 
and  there  being  no  statutory  provisions  for 
damages  upon  tlie  dismissal  of  an  attach- 
ment in  equity,  it  was  error  upon  the  dis- 
niissal  of  such  an  attachment  to  award  the 
defendant  an  attorney's  fee  by  way  of  dam- 
ages. Bonds  V.  Garvey  &  Co.  [Miss.]  39  So. 
492.     See  post,  §   18,  subd.  Damages. 

In  Porto  Kico  all  the  damages  accruing 
from  an  attachment,  ■w^hether  riglitful  or 
wrongful,  must  be  assessed  and  recovered 
in  the  same  action.  Fernandez  Y  Perez  v. 
Perez  Y  Fernandez,  26  S.  Ct.  561.  See  post, 
§   IS,  subd.  Pleading. 

70.  Reasonable  and  necessary  counsel  fees 
paid  or  incurred  in  defending  the  attach- 
ment suit  are  recoverable  in  a  suit  on  the 
attachment  bond  as  actual  damages,  w^hether 
attachment  was  rightful,  or  wrongful  and 
malicious.  Vandiver  &  Co.  v.  Waller  [Ala.] 
39  So.  136.  See  post,  §  IS,  subd.  Damages. 
Fees  paid  counsel  for  services  rendered  in 
and  about  the  preparation  and  filing  of  the 
exemption  declaration  and  in  defeTiding  the 
declaration  on  a  contest  thereof  by  the 
plaintiff  in  the  attachment  suit  are  recover- 
able as  actual  damages  in  suit  on  the  bond. 


as  a  proximate  consequence  of  the  wrongful 
suing  out  of  the  attachment.     Id. 

In  Mississippi  attorney's  fees  are  not  re- 
coverable as  damages  upon  the  dismissal  of 
an  attachment  in  equity.  Bonds  v.  Garvey 
&  Co.    [Miss.]   39  So.  492. 

71.  Damages  to  perishable  goods  caused 
by  their  being  locked  up  in  a  store  house 
in  warm  weather  and  neglected  are  recover- 
able. Vandiver  &  Co.  v.  Waller  [Ala.]  39 
So.  136.  Injury  to  the  credit  and  business 
of  a  defendant  in  attachment  may  result 
from  the  wrongful  or  vexatious  suing  out  of 
an  attachment,  and  form  the  basis  for  the 
recovery  of  special  damages  in  a  suit  on  the 
attachment  bond.     Id. 

72.  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
90  S.  W.  537.  Malice  and  want  of  probable 
cause  must  concur  in  order  to  autliorize  a 
recovery  for  exemplary  damages  for  the 
wrongful  issuance  of  the  writ,  and  the 
pleader  must  allege  what  is  material  to  his 
recovery.  Id.  But  where  the  attachment  is 
levied  on  exempt  property,  under  circum- 
stances of  malice  and  vexation,  exemplary 
damages  may  be  awarded  regardless  of 
whetlier  the  attachment  was  rightful  or 
wrongful.  Id.  Exemplary  damages  may  be 
awarded,  though  the  attacliment  was  sued 
out  by  an  agent,  if  the  principal  with  full 
knowledge  ratified  the  act  of  tlie  agent. 
Vandive  &  Co.  v.  T\^aller  [Ala.]  39  So.  136. 
An  instruction  that  punitive  or  exemplary 
damages  cannot  be  proven  in  dollars  and 
cents,  but  when  the  proof  shows  acts  of  mal- 
ice and  vexation  the  jury  alone  can  fix  in 
dollars  and  cents  the  measure  of  damages 
as  may  seem  right  to  them,  not  exceeding 
the  amount  of  the  attachment  bond,  held  in- 
formal but  substantially  correct.     Id. 

73.  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
90  S.  W.  537.  The  same  is  true  of  the  con- 
stable's official  sureties  and  his  indemnitors. 
Id. 

74.  Where  corporate  stock  which  was  at- 
tached depreciated  pending  the  attachment. 
McCarthy  Co.  v.  Boothe  [Cal.  App.]  83  P. 
175. 

75.  Epps  V.  Hazlewood  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  20,  89   S.  W.  809. 

76.  See  5  C.  L.   308. 

77.  A  charge  to  this  effect  did  not  pro- 
hibit the  jury  from  considering  letters  writ- 
ten by  the  defendant,   it  not  appearing  that 
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damages.''^  And  upon  an  issue  as  to  whether  the  attachment  was  wrongful  and 
without  probable  cause,  evidence  that  exempt  property  was  levied  on  is  irrelevant.'^ 
But  where  the  plaintiff  puts  in  evidence  his  answer  in  the  attachment  case,  counsel 
for  the  defendant  may  comment  to  the  jury  upon  the  answer  and  draw  from  it  any 
legitimate  conclusion  which  would  illustrate  the  issues  involved  in  the  case  on  trial. ^"^ 
An  objection  that  the  attachment  bond  was  not  put  in  evidence  on  the  trial  of  the 
claim  for  damages  cannot  be  raised  for  the  first  time  on  appeal.^^ 

Verdict. — The  verdict  in  an  action  on  an  attachment  bond  should  be  in  an  ag- 
gregate sum  without  itemizing  the  amount  found  or  stating  the  process  by  which  it 
was  arrived  at.*- 

§  8.     The  writ  or  tvarrant.^^ 

§  9.  The  levy  or  seizure;  indemnifying  honds.^*  The  levy  or  seizure^ — To 
constitute  a  levy  on  personal  property,  the  officer  must  not  only  have  a  view  of  the 
property,  but  must  assume  dominion  over  it.^^  And,  while  a  summons  of  a  gar- 
nishee may  constitute  a  levy  of  an  attachment,  the  service  of  garnishment  process 
upon  persons  in  possession  of  specific  chattels  creates  no  lien  thereon,  in  the  absence 
of  an  actual  lev}^,  and  does  not  constitute  an  act  of  possession  or  dominion  over  sucli 
chattels.®^  A  notice  of  attachment  of.  credits  and  efilects  is  not  a  sufficient  garnish- 
ment of  a  debt  due  from  the  garnishee  to  the  attachment  of  the  debtor.^^  The  run- 
ning of  the  statute  of  limitations  in  favor  of  the  garnishee,  as  against  both  the  at- 
tachment defendant  and  the  attachment  plaintiff,  is  not  interrupted  by  the  levy  of 
the  attachment.*'*  Funds  in  tlie  liands  of  the  court  may  be  attached  by  service  of 
the  writ  upon  the  clerk  of  the  court.^° 


the  Jury  was  misled  to  the  prejudice  of  the 
defendant.  Vandiver  &  Co.  v.  WaHer  [Ala.] 
39  So.  136. 

78.  It  was  error  to  allow  an  answer  to 
an  interrogatory  to  be  read  stating  merely 
in  general  terms  that  the  plaintiff  had  suf- 
fered damages  in  a  named  sum  because  the 
goods  levied  on  were  kept  in  stock  by  rea- 
son of  the  levy,  such  evidence  being  too  gen- 
eral and  stating  merely  a  conclusion  of  the 
witness.  Cross  v.  Coffln-FIetcher  Packing 
Co..  123  Ga.  817,  51  S.  E.  704. 

79.  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
90  S.  "W.  537. 

SO.  Cross  V.  Coffln-Pletcher  Packing  Co., 
123  Ga.  817,   51  S.  E.  704. 

81.  Carrier  v.  Poulas   [Miss.]    40  So.  164. 

82.  Cross  V.  CofRn-Fletcher  Packing  Co., 
123   Ga.  817,  51  S.  E.  704. 

83,84.     See  5  C.  L.  308. 

85.  See  5  C.  L..  309. 

86.  Fountain  v.  624  Pieces  of  Timber,  140 
F.  381. 

87.  V\''here  the  officer  approached  a  raft 
of  timber  in  a  boat,  but  did  not  come  in  ac- 
tual contact  with  it,  and  merely  made  an 
arrangement  with  the  boom  owner  to  esti- 
mate the  amount  of  the  timber,  it  was  held 
that  the  levy  was  insufficient  to  give  the 
court  jurisdiction  as  against  a  subsequent 
levy  under  process  from  a  Federal  court. 
Fountain  v.  624  Pieces  of  Timber,  140  F.   381. 

88.  Clyne  v.  Easton  Eldridge  &  Co.  [Cal.] 
83  P.  36.  An  admission  of  the  garnishee 
consisting  of  a  pencil  entry  by  one  of  its 
bookkeepers  on  the  margin  of  the  account 
of  the  attachment  debtor  in  the  garnishee's 
ledger  and  the  statement  of  the  garnishee's 
president  that  the  debt  was  attached,  as  an 
excuse    for    refusing    further   payments,    was 


evidence  that  the  debt  had  been  attached, 
but  not  conclusive.  Id.  A  garnishee  by  re- 
fusing further  payments  to  the  attachment 
debtor  on  the  ground  that  the  debt  had  been 
attached  was  not  estopped  to  deny  the  effi- 
ciency of  the  notice  of  attachment  as  against 
the  attachment  plaintiff.     Id. 

In  Califorula  a  garnishee  is  not  required, 
and  has  no  right  to  appear  in  the  action. 
The  only  answer  he  makes  is  to  the  sheriff 
at  the  time  of  the  service  of  the  writ,  and 
that  relates  only  to  the  property  actually 
attached  which  he  has  in  his  possession  or 
under  his  control;  and  hence  the  garnishee, 
when  sued  for  a  debt  alleged  to  have  been 
due  from  the  garnishee  to  the  attachment 
debtor  at  the  date  of  service  of  the  attach- 
ment upon  the  garnishee,  may  object,  for 
the  flist  time,  to  the  return  of  the  sheriff  to 
the  attachment.  Clyne  v.  Easton  Eldridge  & 
Co.   [Cal.]   83  P.   36. 

89.  A  literal  construction  of  Code  Civ. 
Proc.  §  544,  would  lead  to  the  -conclusion 
that  the  statute  of  limitations  is  interrupted 
by  the  service  of  the  attachment  upon  a 
garnishee,  but  this  statute  applies  only  to 
cases  where  the  garnishee  admits  his  in- 
debtedness. Clyne  v.  Easton  Eldridge  &  Co. 
[Cal.]  S3  P.  36.  It  seems  that  if  the  attach- 
ment creditor  wishes  to  save  his  claim 
against  the  garnishee  from  being  barred  be- 
fore he  can  obtain  a  judgment  against  the 
principal  debtor,  he  may  bring  suit  against 
the  garnishee  based  upon  his  contingent  in- 
terest in   the  debt.     Id. 

90.  But  funds  of  an  estate  in  the  hands 
of  an  administrator  are  not  funds  in  court, 
although  there  is  a  suit  pending  in  the  court 
to  settle  the  estate.  Sanders  v.  Herndon 
[Ky.]   93  Sr  W.  14. 
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Indemnifying  honds^'^ — In  an  action  against  a  sheriff  for  unlawful  levy,  formal 
notice  should  be  given  to  the  indemnitors."-  In  Wisconsin  an  attorney  holding  for 
collection  a  claim  sent  from  another  state  has  authority  to  indemnify  the  sheriff  for 
his  clients  when  the  sheriff  is  required  to  levy  an  attachment."^' 

§  10.  Relurn  to  the  writ.^* — An  attachment  may  be  made  returnable  to  the 
firs't  day  of  a  term  of  court."^ 

§  11.  Custody,  sale,  redelivery  or  release  of  attached  propertyp^ — The  right 
of  the  sheriff  to  poundage  is  fixed  by  statute.®^  Where  it  appears  that  the  property 
attached  is  portable  and  of  considerable  value,  the  sheriff*  should  be  allowed  his  ex- 
penses in  caring  for  and  preserving  the  property."*  The  defendant  upon  filing  the 
statutory  undertaking  for  the  release  of  the  attachment  is  entitled  to  have  the  prop- 
erty delivered  to  him."" 

§  12.  Forthcoming  bonds  and  receipts} — In  ^Massachusetts  the  defendant  may 
give  bond,  and  thus  secure  the  release  of  the  attachment,-  and  this  may  be  done  even 
where  the  attachment  is  levied  upon  land  the  record  title  to  which  is  in  a  third 
party  ;^  and  the  right  to  have  an  attachment  dissolved  in  this  manner  may  be  en- 
forced by  mandamus."*  So  also  in  jS'ew  York,  the  defendant  mav  regain  possession 
of  the  property  by  filing  the  statu loiy  undertaking.^  In  an  action  upon  a  bond  to 
dissolve  an  attachment,  the  sureties  may  contest  the  effect  of  amendments  to  the 
declaration  in  the  original  suit  which  were  made  without  notice  to  the  sureties;'  but 
if  the  effect  of  such  amendments  is  merely  to  put  in  proper  form  the  statement  of 
the  cause  of  action  upon  which  the  suit  was  brought,  they  are  binding  upon  the 
sureties,  even  though  they  greatly  change  the  form  of  the  statement  of  the  claim,  or 
greatly  enlarge  the  amount  claimed  according  to  the  language  of  the  original  dec- 
laration,'' 


91.  See  5  C.  L.  309. 

92.  But  where  the  plaintiff  turned  the 
summons  and  complaint  over  to  the  attorney 
in  the  attachment  action,  and  the  attorney 
wrote  the  indemnitors  informing  them  of 
the  action  and  that  the  attorney  had  put  in 
their  answer,  to  wliich  the  iTidemnitors  made 
no  reply,  their  acquiescence  was  a  waiver 
of  formal  notice,  and  they  were  bound  by 
the  judgment  against  tlie  sheriff.  Audley  v. 
Townsend,   96  N.    Y.   S.   439. 

93.  Audley  v.  Townsend,   96  N.  Y.  S.   439. 

94.  See  5   C.   L.    310. 

95.  Where  an  attachment  was  made  re- 
turnable to  the  first  day  of  the  June  term, 
which  term  according  to  statute  commenced 
on  June  5th,  but  the  judge  in  the  exercise 
of  the  right  conferred  by  Code  1904,  §  2132, 
did  not  commence  the  term  until  June  7th, 
it  was  held  that  an  attachment  issued  on 
June  6th,  and  returned  on  June  7th,  was 
valid,  in  the  absence  of  any  injury  to  the 
defendant  by  reason  of  the  irregularity. 
May  V.  Newlin,   143   F.   574. 

96.  See  5  C.  L.  310. 

97.  Laws  1S90,  p.  940,  c.  523,  §  17,  subd.  2, 
as  amended  by  Laws  1892,  c.  418,  p.  868. 
Jones  V.  Gould,   99  N.  Y.   S.   789. 

98.  Even  though  the  property  be  classed 
as  fixtures.  Nisbet  v.  Clio  Min.  Co.  [Cal. 
App.]    S3   P.   1077.  - 

99.  It  was  error  to  refuse  to  deliver  a 
portion  of  the  property  to  the  defendant 
upon  the  filing  of  the  statutory  undertaking 
provided  for  by  Code  Civ.  Proc.  §§  687,  6S8. 
although  the  plaintiff  claimed  that  the  sher- 
iff levied  on  more  property  than  was  nec- 
essary    and     contrary    to     oral     instructions 


elven    by    the    plaintiff    to    him.     JonvS    v. 

Gould,  99  N.  Y.  S.  789.  Se*  post  §  12,  Forth- 
coming bonds  and  receipts.  But  the  defend- 
ant is  not  entitled  to  have  the  property  re- 
turned to  him  under  provisions  of  Code  Civ. 
Proc.  §§  687,  688,  709,  until  payment  of  the 
sheriff's  poundage.  Id.  "U'here  the  defend- 
ant recognizes  the  validity  of  the  levy  by 
filing  the  undertaking  provided  for  by  Code 
Civ.  Proc.  §1  687,  688,  the  plaintiff  cannot 
resist  the  sheriff's  application  for  poundage 
on  the  ground  that  an  excessive  levy  was 
made,  and  it  was  error  for  the  court  to  re- 
fuse to  turn  over  all  the  property  to  the 
defendant  upon  the  filing  of  such  undertak- 
ing.    Id. 

1.  See  5  C.  L.  311. 
,  2.  Rev.  Laws,  c.  167,  §  121.  Hawkins  v. 
Farley  [Mass.]  77  N.  E.  319.  The  report  of 
the  appraisers  provided  for  by  this  statute 
is  conclusive  upon  the  magistrate,  so  that 
he  cannot  hear  further  evidence  either  to  in- 
crease or  decrease  the  value  of  the  property 
as   fixed   by    the   appraisers.     Id. 

3.  Rev.  Laws,  c.  167,  §  123.  Hawkins  v. 
Farley  [Mass.]  77  N.  E.  319.  It  is  the  value 
of  the  attached  property  and  not  merely  the 
interests  therein  held  by  the  owner  of  the 
record  title  which  is  to  be  appraised  under 
Rev.   Laws,  c.   167,    §   121.      Id. 

4.  Hawkins  v.  Farley  [Mass.]  77  N.  E. 
319. 

5.  Code  Civ.  Proc.  §§  687,  688.  Jones  v. 
Gould,  99  N.  Y.  S.  789.  See  ante,  §  11,  Cus- 
tody, Sale,  Redelivery,  or  Release  of  Attached 
Property. 

6.  Morton  v.  Shaw  [Mass.]   77  N.  E.  633. 

7.  See   Rev.    Laws,    c.    173,    §    121.     Morton 
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§  13.  Lien  or  other  consequences  of  levy.^ — An  attaching  creditor  gets  no 
greater  right  as  against  holders  of  equities  upon  the  attached  property  than  the 
debtor  himself  then  had.^  But  a  plaintiff  in  attachment  has  a  status  to  tile  a  bill 
in  chancer}'  to  set  aside  a  fraudulent  deed  ^vliich  impedes  the  operation  of  the  lien 
of  his  attachment.^"  The  inherent  jurisdiction  of  equity  cannot  be  invoked  by  an 
attachment  creditor  to  remove  a  prior  lien  upon  the  attached  property  upon  an  al- 
legation based  upon  information  and  belief  that  the  lien  is  fraudulent  or  inequitable.^* 
The  ley\-  of  an  attachment  upon  the  land  gives  the  court  constructive  possession  and 
control  of  such  land.'-  Where  the  statute  does  not  provide  the  length  of  time  an 
attachment  shall  continue,  the  attachment  will  continue  until  the  debt  is  paid  or  the 
property  is  sold  under  execution  issued  on  the  Judgment  or  until  the  judgment  is 
satisfied  or  the  attachment  discharged  or  vacated  in  some  manner  provided  by  law.^' 
Where  tlie  attachment  is  discharged  before  the  judgment  in  the  principal  action,  any 
lien  obtained  by  reason  of  the  attachment  is  lost.** 

§  14.  Conflicting  levies.  Hens,  and  creditors;  priorities}^ — Propertv  seized  by 
the  sheriff  under  the  process  of  attachment  from  the  state  court,  and  while  in  the 
custody  of  the  ofncer,  cannot  be  seized  or  taken  from  him  by  process  from  anv  other 
court.*^  The  right  of  the  attaching  creditor  to  invoke  the  aid  of  the  courts  to  re- 
move conflicting  claims  or  liens  is  considered  elsewhere.*' 

Priorities  between  attachments  and  mortgages}^ — To  render  a  transfer  of  shares 
of  stock  as  collateral  security  valid  against  the  subsequent  attaching  creditors  of  the 
owner,  the  transfer  must  be  by  assignment  and  delivery,  with  notice  to  the  corpora- 
tion, followed  by  a  memorandum  of  such  transfer  upon  its  stock  ledger.*^  The  vol- 
untary surrender  of  the  property  attached  made  by  the  defendant  to  a  party  claim- 
ing the  property  under  a  mortgage  will  not  enlarge  the  mortgagee's  rights  or  defeat 
the  lien  of  the  attachment.-"     Xor  is  a  pledgee,  by  attaching  the  interest  of  the 


V.  Shaw  [Mass.]  77  N.  E.  633.  Where  the 
declaration  In  the  original  suit  stated  the 
claim  as  founded  upon  a  •written  contract  for 
the  sale  of  groods,  an  amendment  basing  the 
ground  of  action  upon  an  oral  contract  sup- 
ported by  a  written  memorandum  did  not 
change  the  cause  of  action  so  as  to  discliarge 
sureties.  Id.  The  correction  of  a  clerical 
error  as  to  the  amount  of  goods  delivered 
and  the  amount  undelivered  did  not  change 
the   cause   of   action.     Id. 

8.  See   5   C.   L.   312. 

9.  Kentucky  Refining  Co.  v.  Bank  of  Mor- 
ilton  [Ky.]  89  S.  W.  492.  See  post,  §  17, 
Hostile  and  Opposing  Claims  to  Attached 
Property. 

10.  The  decree  in  such  case  will  nullify 
the  fraudulent  deed  only  to  the  extent  of 
the  property  attached.  Bainbridge  v.  Allen 
[X.  J.   Eci.]    61   A.   706. 

11.  In  such  case  the  allegation  must  be 
followed  up  by  statement  of  the  facts  from 
■which  the  inference  may  be  drat^^n  tliat  the 
lien  sought  to  be  removed  is  fraudulent  or 
inequitable.  Gavezzi  v.  Dryfoos,  110  App. 
Div.  9,   97  N.  Y.  S.  59. 

12.  So  that  where  an  attachment  issued 
by  a  Federal  circuit  court  upon  land  situ- 
ated in  the  district  over  whic?h  such  court 
has  jurisdiction  is  properly  levied  by  filing 
it  in  the  office  of  the  clerk  of  such  court, 
an  injunction  cannot  issue  against  the 
United  States  marshal  to  restrain  him  from 
selling  such  land  under  such  attachment. 
Beardslee  v.  Ingraham  [N.  Y.]  76  N.  E.  476. 
"Where  the  gist  of  tlie  cause  of  action  was 
the   apprehension   that   a   sale   under   the   at-  [ 


tachment  would  throw  a  cloud  upon  the  title 
to  the  land,  the  injunction  could  not  be  sus- 
tained on  the  ground  that  the  attachment 
did  not  create  any  lien  upon  the  property 
because  it  was  never  filed  in  the  office  of  the 
clerk  of  the  county  in  which  such  property 
was  situated;  since  If  the  attachment  was 
not  properly  levied,  that  fact  would  neces- 
sarily appear  in  proof  upon  any  attempt  to 
establish  the  existence  of  a  lien  by  virtue 
of  such  attachment,  and,  therefore,  the  facts 
necessary  to  support  an  action  to  prevent  a 
cloud  upon  title  did  not  exist.     Id. 

13.  Attachment  against  land.  Katz  v. 
Obenchain  [Or.]  85  P.  617.  See  post,  §  15  C, 
subd.   Judgment   and   Decree   or  Order. 

14.  And  the  defendant  may  sell  the  prop- 
erty, and  the  officer  who  made  the  levy  may 
buy  it,  and  thus  render  useless  execution 
thereafter  issued  upon  the  judgment,  with- 
out rendering  themselves  liable  for  a  con- 
spiracy.    Menner  v.   Slater   [Cal.]    83  P.   35. 

15.  See  5  C.  L.  312. 

16.  But  to  give  the  court  claiming  such 
custody  jurisdiction,  there  must  be  a  valil 
seizure  and  actual  control  of  the  res  under 
the  process.  Fountain  v.  624  Pieces  of  Tim- 
ber, 140  F.  381. 

17.  See  ante,  §  13,  Lien  and  other  conse- 
quences of  levy;  post,  §  15  A,  Validity  and 
Grounds  for  Setting  Aside. 

18.  See   5  C.   L.   313. 

19.  This  is  the  rule  both  at  common  law 
and  under  V.  S.  3689.  French  v.  White  [Vt.] 
62   A.    35. 

20.  Fidelity  &  Deposit  Co.  v,  Sturdevant 
Co.,   86   Miss.   509,   38   So.   783. 
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pledgor  in  the  pledged  property,  estopped  to  assert  his  rights  as  pledgee  as  against  a 
subsequent  mortgagee.^^  Where  the  owner  of  a  prior  mortgage  acquires  the  mort- 
gaged property  after  it  is  levied  under  an  attachment,  the  mortgage  lien  is  not 
merged  in  the"  legal  title  as  against  the  attaching  plaintiff  r^  nor  is  the  lien  neces- 
sarily waived  in  favor  of  the  mortgage  by  the  withdrawal  of  an  execution  issued 
upon  the  judgment.-^ 

Priorities  hctween  aitacliments  and  receivers.'^* 

Effect  of  hankruptaj  proceedings.-^ — Where  a  party  is  adjudged  a  bankrupt  his 
property  which  is  in  possession  of  an  oflRcer  by  virtue  of  the  levy  of  an  attachment 
becomes  vested  in  the  trustee  in  bankruptcy  as  soon  as  he  qualifies.-^  But  proceed- 
ings in  bankruptcy  do  not  affect  the  lien  of  attachments  or  garnishments  acquired 
more  than  four  months  preceding  the  bankruptcy."^  Property  in  the  hands  of  a 
trustee  in  banki'uptcy  cannot  be  attached  by  process  from  a  state  court.-^ 

§  15.  Enforcement  and  dissolution,  discharge,  vacation,  or  abandonment  of  at- 
iaclimentP  A.  Release  or  abatement. — Payment  of  the  debt  for  which  an  attach- 
ment is  issued  releases  the  property  attached  ;^°  but  a  decree  for  the  amount  of  a 
tender  does  not  discharge  a  bond  given  for  the  release  of  the  property.^^  An  attach- 
ment is  dissolved  by  the  decease  of  the  defendant  during  the  pendency  of  the  suit.^- 

(§  15)  B.  Validity  and  grounds  for  setting  aside.^^ — The  debtor  alone  can 
question  the  existence  of  the  grounds  upon  which  the  attachment  is  based.^*  And 
the  general  rule  is  that  an  attachment  will  not  be  dissolved  on  the  ground  that  the 
defendant  has  no  title  to  the  property :  ^^  but  this  rules  does  not  apply  where  the  court 
obtains  jurisdiction  of  a  nonresident  by  virtue  of  the  attachment  of  his  property  in 
the  state.^^ 


21.  Ottumwa  Nat.  Bank  v.  Totten,  114  Mo. 
App.   97,   89   S.  W.   65. 

22.  In  such  case  a  suit  by  the  mortgagee 
to  restrain  the  sale  of  the  property  under 
the  attachment  was  not  subject  to  the  limi- 
tations relating  to  foreclosure.  Katz  v. 
Obenchain  [Or.]  85  P.  617.  A  complaint  set- 
ting out  the  facts  out  of  which  the  equities 
In  favor  of  the  mortgagee  and  owner  arose 
and  containing  a  general  prayer  for  relief 
was  sufficient  to  enable  such  a  decree  as  the 
law  and   facts  warranted.     Id. 

23.  Where  the  attorney  of  the  attachment 
plaintiff  directed  the  sheriff  not  to  sell  the 
attached  property  under  an  execution  be- 
cause such  property  was  subject  to  a  mort- 
gage and  would  not  at  that  time  bring  the 
amount  of  such  mortgage,  and  there  was  no 
evidence  of  any  intention  to  waive  the  at- 
tachment lien,  such  lien  was  not  waived  as 
against  the  mortgagee  who  purchased  the 
property  after  levy  of  the  attachment.  Katz 
V.   Obenchain    [Or.]    85   P.   617. 

24,25.     See   5  C.  L.  313. 

26.  Goodnough  Mercantile  Co.  v.  Gallo- 
way   [Or.]    84  P.   1049. 

27.  Bloch  Bros.  v.  Moore  [Ala.]  39  So. 
1025. 

28.  French  v.  White   [Vt.]   62  A.  35. 
-       29.     See  5  d  L.   314. 

30.  But  where  the  attachment  defendant 
^sells  the  property  to  a  third  person  with 
\he  consent  of  the  officer  who  levied  the 
writ,  the  purchaser  agreeing  to  pay  the  pur- 
chase money  to  the  officer,  payment  of  tha 
debt  for  which  the  attachment  was  issued  is 
no  defense  to  a  suit  by  the  officer  against 
the  purchaser  for  the  purchase  money.  Lamb 


V.  Zundell  [Vt.]  62  A.  S3.  In  such  case,  how- 
ever, the  officer  merely  sues  as  the  repre- 
sentative attachment  debtor,  and  hence  un- 
der V.  S.  1374,  the  purchaser  may  plead  un- 
der the  general  issue  payment  in  trustee 
proceedings  against  the  attachment  debtor. 
Id. 

31.  V\^here,  in  a  suit  against  a  foreign 
corporation,  in  which  its  property  has  been 
attaclied  and  afterwards  released  by  giving 
of  a  bond,  pursuant  to  statutory  provisions, 
the  defendant  appears  and  makes  defense, 
and  a  personal  decree  is  rendered  against  it 
tor  an  amount  of  which  it  has  previously 
tendered  on  account  of  the  demand  set  up  in 
the  bill,  but  not  paid  into  court.  It  is  error 
to  dismiss  the  attachment  and  decree  a  re- 
lease of  the  bond.  Dudley  v.  Chicago,  etc., 
R.   Co.    [W.   Va.]    52    S.   E.   718. 

32.  Herthel  v.  McKim  [Mass.]  77  N.  E. 
695. 

.33.     See  5  C.  L.  314. 

34.  A  subsequent  purchaser  of  lands, 
upon  wliich  an  attachment  has  been  levied 
cannot  question  the  existence  of  tlie  grounds 
of  the  attachment.  Wagner  v.  Wolf  [Neb.] 
106  N.  W.  1024. 

35.  Greenwood  Grocery  Co.  v.  Canadian 
County  Mill  &  Elevator  Co.  [S.  C]  52  S.  E. 
191;--Vogelman  v.  Lewit,  48  Misc.  625,  96  N. 
Y.  S.   207. 

36.  In  such  case  the  jurisdiction  of  the 
court  and  the  validity  of  the  attachment  de- 
pend upon  the  defendant  having  property  in 
the  state.  Greenwood  Grocery  Co.  v.  Cana- 
dian County  Mill  &  Elevator  Co.  [S.  C]  52 
S.  E.   191. 
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(§15)  C.  Procedure.^'' — An  attachment  may  be  vacated  on  motion/^  biat  the 
lien  of  an  attachment  upon  land  levied  in  the  lifetime  of  a  debtor  cannot  be  enforced 
by  motion  in  the  same  cause  to  have  the  land  sold.^^  On  a  motion  to  quash,  the  es- 
sential statements  in  the  affidavit  for  an  attachment  are  not  traversable,  but,  quoad 
hoc,  must  be  taken  as  absolutely  true  ;*°  nor  will  the  merits  of  the  action  be  consid- 
ered, and  the  attachment  will  not  be  vacated  unless  it  clearly  appears  that  the  plaint- 
iff must  ultimately  fail.'*^  A  denial  of  the  debt  cannot  be  pleaded  in  abatement,  but 
must  be  pleaded  in  bar,*^  but  where  the  defendant  appears  the  question  of  his  lia- 
bility should  be  tried  before  the  question  of  the  propriety  of  the  attachment.*^  "Where, 
the  defendant  does  not  appear  and  ans-^-er,  the  plaintiff  cannot  recover  without  prov- 
ing his  claim/*  and  under  Xew  York  municipal  court  act,  where  there  has  been  no 
personal  service  of  the  summons  and  no  appearance  by  the  defendant,  the  defend- 
ant may  appear  at  any  time  within  twenty  days  after  personal  service  of  written 
notice  of  the  entry  of  the  judgment.*^  Where  a  statute  makes  the  delivery  of  the 
attachment  to  the  officer  for  service  the  commencement  of  the  action,  the  causes  for 
the  attachment  alleged  in  the  affidavit  must  be  tried  and  determined  as  of  the  date 
on  which  the  writ  was  delivered  to  the  officer  for  service.*^  Where  the  attachment 
is  levied  upon  the  property  of  the  real  defendant,  a  misnomer  of  the  defendant  mav 
be  cured  by  amendment,  where  the  defendant  has  not  been  misled  by  the  misnomer.*^ 
In  a  proper  case  the  prosecution  of  an  attachment  may  be  enjoined.*^ 

Evidence,*^ — The  ground  of  the  attachment  may  be  disproved  by  the  return  of 
the  officer.'*'* 


3T.     See   5  C.   L.   314. 

38.  Under  circuit  court  rule  No.  57,  when 
the  motion  is  for  irregularity,  the  motion  or 
order  must  specify  the  irregularity  com- 
plained of,  and  under  this  rule  the  question 
of  irregularitj-  based  upon  insufficiency  of 
the  affidavit  cannot  be  considered  where  the 
rule  has  not  been  complied  with.  Coker  v. 
Co.  V.  Barfield  [S.  C]  53  S.  E.  174;  T\"atson 
V.  Paschall  &  Co.  [S.  C]  53  S.  E.  646.  Where 
it  clearly  appears  that  the  levy  is  invalid 
and  cannot  be  cured  the  attachment  may  be 
vacated  on  motion.  Bridges  v.  Wade,  99  N. 
Y.  S.  126. 

39.  The  proceedings  in  suQh  case  must  be 
pursuant  to  Revisal  1905,  §§  43,  100,  103,  131. 
Atkinson  v.  Ricks  [N.  C]  53  S.  E.  230.  See 
ante,  §  15,  Enforcement  and  Dissolution, 
Discharge,  Vacation,  or  Abandonment  of  At- 
tachment. 

40."  So  it  can  make  no  difference  whether 
there  be  a  variance  or  discrepancies  between 
the  exhibits  attached  to  the  original  and 
amended  petitions,  so  long  as  the  amount  of 
indebtedness  claimed  in  the  affidavit  for  the 
attachment  is  the  same,  or  if  different  in 
amount,  such  difference  is  accounted  for  by 
a  payment  alleged  to  have  been  made  after 
the  affidavit  was  filed  and  the  attachment 
issued.  Norvell-Shapleigh  Hardware  Co.  v. 
Hall  Novelty  &  Machine  Works  [Tex.  Civ. 
App.]   91  S.  W.  1092. 

41.  Where  the  complaint  was  proper  In 
form  and  properly  alleged  a  cause  of  action 
for  commission,  the  sole  doubt  being  raised 
by  the  terms  on  the  contract  attached 
thereto,  which  was  sought  to  be  interpreted 
by  the  plaintiff  according  to  its  plain  and 
ordinary  meaning  and  by  the  defendant  by 
giving  to  it  quite  a  different  meaning,  such 
meaning  moreover  not  being  an  obvious  one, 
it  was  held  that  it  was  error  to  vacate  the 
attachment    on    the    ground    that    the    com- 


plaint did  not  state  a  cause  of  action. 
Jones  V.  Hygienic  Soan  Granulator  Co.,  110 
App.  Div.   331,   97  N.   T.   S.   104. 

42.  Hall  Commission  Co.  v.  Crook  &  Co. 
[Miss.]  40  So.  20. 

43.  Philbin  v.   Thurn    [Md.]    63   A.    571. 

44.  See  Municipal  Court  Act.  Dixon  v. 
Currucci,  97  N.  Y.  S.  3S0.  Municipal  Court 
Act,  §  S31,  providing  for  substituted  service 
of  the  summons  for  the  purpose  of  obtain- 
ing jurisdiction  over  the  attached  property, 
makes  no  provision  for  the  service  of  a 
complaint,  and  hence  it  follows  that  in  a 
proceeding  by  attachment  the  plaintiff  can- 
not recover  without   proof  of  his  claim.     Id. 

45.  The  appearance  contemplated  by  the 
statute  is  such  a  one  as  is  equivalent  to  a 
personal  service  of  the  summons,  and  not 
one  made  specially  to  object  to  the  jurisdic- 
tion of  the  court.  Dixon  v.  Carrucci,  97  N. 
Y.  S.  380. 

46.  See  Rev.  St.  1899.  §  3850,  relating  to 
attachments  before  justices  of  the  peace. 
Rosenthal  v.  Widensohler,  115  Mo.  App.  237, 
91  S.  W.  432.  And  likewise  the  issue  as  to 
the  truth  or  falsity  of  the  averments  on  the 
affidavit.     Id. 

47.  Misnomer  of  corporation.  See  Civ. 
Code,  §  357.  providing  that  the  misnomer  of 
a  corporation  in  any  written  instrument 
shall  not  be  fatal  to  the  validity  of  the  in- 
strument, provided  that  it  can  be  reasonably 
ascertained  what  corporation  is  intended, 
and  Code  Civ.  Proc.  §  472,  specifically  allow- 
ing amendments  of  pleadings  as  to  the 
names  of  parties.  Nisbet  v.  Clio  Min.  Co. 
[Cal.  App.]   83  P.  1077. 

48.  Bill  for  injunction  against  attachment 
proceedings  held  properly  dismissed  on  de- 
murrer. White  V.  Bailey  &  Co.  [Ga  ]  53  S. 
E.  589. 

49.  See   5   C.    L.    315. 

50.  Where   in   an   attachment    based    upon 
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Judgment  and  decree  or  order.^'^ — Where  the  defendant  appears,  a  personal 
judgment'  may  be  rendered,  and  such  judgment  is  not  in  any  way  affected  by  the 
judgment  upon  a  motion  to  quash  the  attachment  ;^^  but  where  the  jurisdiction  of 
the  court  is  dependent  solely  upon  the  attachment  of  property,  no  personal  judg- 
ment can  be  rendered.^^  The  judgment  against  the  attachment  defendant  should 
not  include  his  bondsmen.^*  But  mere  irregularities  in  the  judgment  may  be 
amended.^^ 

A  judgment  against  the  property,  directing  it  to  be  sold  to  satisfy  the  debt  of 
the  attaching  creditor,  merges  the  rights  acquired  by  the  attachment  ;^'^  but  the 
*plaintifl''s  lien  upon  the  property  is  not  lost,  the  lien  of  the  attachment  being  merely 
merged  in  the  lien  of  the  judgment.^''  But  where  there  is  no  personal  judgment 
ao-ainst  the  defendant,  the  entry  of  the  judgment  in  attachment  proceedings  against 
land  upon  the  lien  docket  will  not  create  a  general  lien  upon  the  other  property  of  the 
defendant.^^  The  continuation  of  the  attachment  lien  is  not,  therefore,  dependent 
upon  the  entry  of  the  judgment  in  the  judgment  lien  docket.^' 

Appeal.^^ — An  appeal  by  the  plaintiff  from  a  judgment  against  him,  accom- 
panied by  the  fding  of  the  statutory  undertaking,  operates  to  continue  the  attach- 
ment in  force  pending  the  appeal.*'^     Objections  must  be  presumed  by  bill  of  excep- 


averments  that  the  defendant  has  absconded, 
absented  and  concealed  himself  so  that  or- 
dinary process  of  law  cannot  be  served  upon 
him,  the  return  of  service  in  the  cause  shows 
that  it  was  made  by  delivering-  a  copy  to  a 
member  of  the  defendant's  family,  over  fif- 
teen years  of  age,  at  the  defendant's  usual 
place  of  abode,  the  attachment  cannot  be 
sustained,  the  grounds  therefor  being  neg-a- 
tived  by  the  return.  See  Rev.  St.  1899,  §  3850, 
making  the  delivery  of  the  writ  to  the  offi- 
cer for  service  the  commencement  of  the 
action.  Rosenthal  v.  Widensohler,  115  Mo. 
App.   237.   91   S.   W.   432. 

51.  See   5  C.  L.   315. 

52.  Philbin  v.  Thurn    [Md.]    63   A.    571. 

r,3.  May  V.  Getty  [N.  C]  53  S.  E.  75;  Bain- 
bridge  V.  Allen  [N.  J.  Eq.]  61  A.  706;  French 
V.  White  [Vt.]  62  A.  35.  Where  substituted 
service  is  properly  made,  the  court  can  ren- 
der a  judgment  against  the  defendant,  al- 
though he  is  not  personally  served;  but  such 
judgment  is  only  presumptive  evidence  of 
.the  indebtedness,  the  defendant  is  not 
barred  from  any  counterclaim,  and  the  exe- 
cution issued  thereon  must  contain  a  direc- 
tion tliat  it  be  satisfied  only  out  of  the  prop- 
erty attached.  Municipal  Court  Act,  §  91 
(l.,aws  1902,  p.  1519,  c.  580).  Dixon  v.  Car- 
rucci,  97  N.  Y.  S.  380.  But  a  general  judg- 
ment in  such  case  is  not  void  as  to  the 
property  attached  and  is  not  subject  to  col- 
lateral attack,  and  a  purchaser  of  such 
property  at  a  sale  under  an  execution  issued 
upon  such  general  judgment  may  obtain  a 
good  title  to  sucli  property.  May  v.  Getty 
[N.   C]    53   S.   E.   75. 

54.  A  judgment  could  not  have  been  prop- 
erly rendered  against  them  for  thirty  days 
after  the  rendition  of  tlie  judgment  against 
the  defendant,  and  only  then  in  the  event 
the  bond  had  been  properly  returned  for- 
feited. Section  556,  Code  1896.  But  this  in 
no  sense  rendered  the  judgment  void  as  to 
the  defendant.  Stephens  v.  Davis  [Ala.]  39 
So.  831.  But  see  ante,  §  7,  subd.  Liabilities 
on  Bond. 

55.  Under  Rev.  Code  1892,  §  910.  Carrier 
v.    Poulas    [Miss.]    40    So.    164.      Judgment   for 


costs  in  favor  of  the  defendant  in  an  attach- 
ment suit  instituted  by  a  corporation  en- 
tered as  against  a  partnership.     Id. 

56.  Oliver  V.  Wright  [Or.]  83  P.  870.  And 
hence  a  suit  to  enforce  a  judgment  out  of 
the  proceeds  of  a  life  insurance  policy  held 
by  the  defendant  was  not  a  suit  in  aid  of 
an  attachment'.  Marks  v.  Equitable  Life 
Assur.  Soc,  109  App.  Div.  675,  96  N.  Y.  S. 
551.  Nor  was  the  suit  a  creditor's  bill, 
where  the  complaint  showed  that  the  exe- 
cution  was   still    outstanding.     Id. 

57.  Katz  V.  Obenchain  [Or.]  85  P.  617. 
See  ante,  §  13,  Lien  or  Other  Consequences 
of  Levy. 

58.  Katz  V.  Obenchain  [Or.]  85  P.  617. 
But  see  Oliver  v.  Wright  [Or.]  83  P.  870, 
where  it  was  held  that  the  docketing  of  a 
judgment  in  attachment  proceedings  against 
a  portion  of  the  defendant's  land  created  a 
lien  upon  all  the  land  of  the  defendant,  but 
did  not  establish  any  specific  interest  in  such 
land. 

59.  See  B.  &  C.  Comp.,  §§  301,  303,  giving 
the  plaintiff  a  lien  on  the  real  property  at- 
tached, and  section  309,  providing  that  if 
judgment  be  recovered  by  the  plaintiff  the 
court  shall  order  the  attached  property  to 
be  sold  to  satisfy  the  plaintiff's  demand. 
Katz  V.  Obenchain   [Or.]   85   P.   617. 

60.  See   5  C.  L.   316. 

61.  Code  Civ.  Proc.  §  553,  providing  that 
when  the  attachment  is  discharged,  the  at- 
tached property  must  be  delivered  to  the  de- 
fendant, is  subject  to  section  946,  providing 
that  an  appeal,  when  perfected,  stays  all 
proceedings  upon  a  judgment,  provided  that 
an  attachment  is  not  continued  unless  the 
appeal  is  perfected  and  an  undertaking  is 
filed  as  required  by  the  concluding  clause 
of  such  section.  Primm  v.  Superior  Ct.  of 
Shasta  County  [Cal.  App.]  84  P.  786.  Pro- 
hibition will  lie  to  test  the  validity  of  an 
order  continuing  an  attachment  in  force 
pending  an  appeal  by  the  plaintiff  from  a 
judgment  against  him  in  the  principal  ac- 
tion. Id.  Under  Code  Civ.  Proc.  §  1351,  a 
stay  of  proceedings  on  the  part  of  the  de- 
fendant  is  properly  granted  pending  an  ap- 
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lious  as  in  other  proceedings.*'-  And  on  an  appeal  from  a  judgment  quashing  or 
refusing  to  quash  an  attaclinient,  the  particular  ground  stated  in  the  motion  to  quash 
cannot  be  considered  where  there  is  no  cross-assignment  of  error  by  the  appellee 
upon  the  point.*^^  Where  a  judgment  quashing  an  attachment  is  reversed,  the  usual 
practice  is  to  enter  judgment  in  favor  of  the  appellant  against  the  appellee  and  the 
sureties  on  the  replevy  bond.*** 

§  16.  Other  remedies.^^ — A  bill  to  enforce  a  judgment  rendered  in  attachment 
proceedings  out  of  a  life  insurance  policy  which  has  been  attached  should  allege  that 
the  policy  has  a  cash  surrender  value;**®  and  where  the  attachment  cannot  be  en- 
forced until  there  has  been  an  actual  surrender  of  the  policy,  it  seems  a  suit  in 
equity  may  be  maintained  to  compel  such  surrender.**^  The  equitable  remedy  given 
a  cestui  que  trust  to  follow  trust  funds  into  property  in  which  they  may  have  been 
fraudulently  invested  by  his  trustee  is  not  taken  away  by  statutory  provisions  afford- 
ing a  remedy  by  attachment  or  garnishment;  but  the  legal  and  equitable  remedies 
are  to  be  considered  concurrent.*'^ 

§  17.  Hostile  and  opposing  claims  to  attached  pi'operty .^^ — As  against  the 
liolders  of  equities  against  the  attachment  defendant,  the  attaching  creditor  stands 
in  the  shoes  of  his  debtor.^*'  But  an  attaching  creditor  acquires  a  lien  superior  to 
the  rights  of  the  holder  of  an  unrecorded  deed  to  the  property,  whore  the  creditor 
liad  no  notice  of  the  deed.'^  Nor  can  the  attachment  lien  be  defeated  by  a  subse- 
quent purchaser  unless  the  purchase  was  for  value  and  without  notice  of  the  attach- 
ment.^^ But  an  attaching  creditor  of  a  shipper  of  goods  is  not  a  bona  fide  purchaser 
for  value  as  against  a  bank  holding  a  draft  upon  the  purcliaser,  with  bill  of  lading 
as  security.'^^  A  statute  requiring  notice  of  the  lien  of  an  attachment  to  be  filed  in 
the  clerk's  office  is  applical;le  to  an  attachment  upon  a  contract  executed  prior  to  the 


peal  by  the  plaintiff  from  an  order  vacat- 
ing an  attachment.  Norden  v.  Duke,  47 
Misc.    473,    95  N.  Y.   S.   940. 

62.  The  objection  that  the  trial  court, 
without  due  notice  to  defendant's  counsel, 
heard  and  determined  his  motion  to  dismiss 
the  action  and  quash  the  attachment  and 
levy,  could  not  be  considered,  in  the  absence 
of  a  bill  of  exceptions.  To  sustain  the  mo- 
tion reliance  was  had  upon  affidavits  and 
certain  files  and  records  in  the  case,  and  did 
not  come  within  Mill's  Ann.  Code,  §  387. 
Everett  v.  Wilson  [Colo.]  83  P.  211.  An  ob- 
jection that  the  court  erred  in  overruling" 
defendant's  motion  to  quash  the  writ  of  at- 
tachment and  the  certificate  of  levy,  not  be- 
ing" based  on  or  affecting  the  pleadings,  must 
be  preserved  by   bill  of  exceptions.     Id. 

63.  In  such  case  the  question  to  be  con- 
sidered is  whether  the  lower  court  erred  in 
quashing  the  attachment  on  the  other 
grounds  assigned.  Norvell-Shapleigh  Hard- 
ware Co.  V.  Hall  Xovelty  &  Machine  Works 
[Tex.  Civ.   App.]    91   S.  W.    1092. 

64.  But  where  the  bond  given  was  not 
such  as  provided  by  Rev.  St.  1895,  art.  204. 
relating  to  attachment  proceedings,  but 
such  as  is  required  by  article  4874  in  seques- 
tration cases,  no  judgment  could  be  ren- 
dered foreclosing  the  attachment  lien  on  the 
property  levied  on,  and  the  appellant  was 
left  to  pursue  his  remedy  against  the  sheriff 
if  the  property  was  not  on  hand  or  against 
the  principal  and  sureties  on  the  sequestra- 
tion bond.  Norvell-Shapleigh  Hardware  Co. 
v.  Hall  Novelty  &  Mach.  Works  [Tex.  Civ. 
App.]    91   S.   W.   1092. 


6.'?.     See   5   C.   L.    316. 

66.  Marks  v.  Equitable  Life  Assur.  Soc, 
109  App.  Div.  675,  96  N.  Y.  S.  551.  See  ante, 
§  4,  Attachable  property.  The  complaint 
should  also  state  the  amount  due  by  the  de- 
fendant insurance  company  at  the  time  the 
action  was  commenced.     Id. 

67.  The  bill  in  such  case  must  allege  that 
the  lien  cannot  be  enforced  without  the  sur- 
render of  the  policy,  and  such  fact  cannot  be 
inferred  from  the  use  of  the  words  "sur- 
render value."  Marks  v.  Equitable  Life 
Assur.  Soc.  109  App.  Div.  675,  96  N.  Y.  S.  551. 
The  complaint  should  also  allege  that  the 
defendant  has  refused  to  surrender  the  pol- 
icy or  to  recognize  the  plaintiff's  claim  upon 
it.  Id.  The  assignment  of  the  policy  sub- 
sequent to  the  attachment  is  not  alone 
ground  for  equitable   relief.     Id. 

68.  Chaves  v.  Mver   [N.  M.]   85  P    233. 

69.  See   5   C.  L.   316. 

70.  Kentucky  Refining  Co.  v.  Bank  of 
Morilton    [Ky.]    89   S.  W.    492. 

71.  Ray  V.  Keith,  218  111.  182,  75  N.  E.  921. 

72.  A  party  who  purchases  land  upon 
which  an  attachment  has  been  levied  cannot 
invoke  the  doctrine  of  estoppel  as  against 
the  attachment  plaintiff  on  account  of  the 
plaintiff's  attorney  having  directed  the  sher- 
iff not  to  sell  the  property  under  a  previous 
execution,  where  the  purchaser  had  no 
knowledge  of  the  fact  at  the  time  of  the 
purchase.  Katz  v.  Obenchaln  [Or.]  85  P. 
617. 

73.  Tishomingo  Sav.  Inst.  v.  Johnson, 
Nesbitt  &  Co.  [Ala.]  40  So.  503.  See  ante, 
§    4,   Attachable  property. 
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enactment  of  the  statute.'*  A  subsequent  purchaser  of  property  upon  which  an  at- 
tachment has  been  levied  cannot  question  the  existence  of  the  grounds  of  the  at- 
tachment J  ^ 

The  owner  of  personal  property  caimot  maintain  replevin  for  it  after  it  has  been 
levied  on  under  an  attachment  against  a  third  person  and  while  such  attachment  is 
still  oendino:.'*5  And  in  replevin  against  an  officer,  who  justifies  under  a  writ  of  at- 
tachment against  the  property  on  the  ground  of  a  fraudulent  transfer  of  the  prop- 
erty by  the  attachment  defendant  to  the  replevin  plaintiff,  the  question  as  to  whether 
such  transfer  was  fraudulent  is  immaterial  until  the  officer  has  shown  that  he  rep- 
resents the  creditors  in  the  attachment."  But  a  party  whose  property  is  sold  under 
an  attachment  against  another  may  recover  the  property  from  the  purchaser,  with- 
out tendering  or  repaying  the  purchase  money.'^  Attachment  of  goods  in  a  ware- 
house is  a  defense  to  an  action  by  the  owner  against  the  warehouseman  for  conver- 
sion."^ Intention  to  occupy  a  house  as  a  homestead  in  the  future  will  not  protect 
it  from  the  lien  of  an  attachment.^"  Where  an  attachment  is  levied  upon  real  estate 
as  the  absolute  property  of  a  defendant,  an  interplea  claiming  that  the  property  be- 
longs to  the  interpleader  puts  a  question  of  freehold  in  issue  so  as  to  authorize  an 
appeal  to  the  supreme  court.^^ 

Pleading^- — A  claimant  of  the  property  attached  may  assert  his  claim  by  an 
interplea  in  the  attachment  proceedings  ^^  or  by  petition,^*  but  cannot  contest  the 
grounds  of  the  attachment.^'  As  against  a  general  demurrer  by  the  attachment 
]ilaintiff,  a  general  demurrer  and  a  general  answer  by  the  claimant  is  sufficient.^^ 
But  the  irregularity  of  the  seizure  under  the  writ  of  attachment  must  be  specially 
pleaded."  The  rule  that  an  interplea  can  be  interposed  only  while  the  attachment 
is  pending,  that  is  during  or  before  the  term  at  which  the  final  Judgment  is  entered 


74.  Kentucky  St.  1903,  §  2358.  Boltz  V. 
Boain  [Ky.]  90  S.  W.  593.  This  section  does 
not  in  sucli  case  impair  all  obligation  to  a 
contract.     Id. 

75.  Tlie  debtor  alone  can  do  this.  "Wag- 
ner V.  Wolf  [Neb.]  106  N.  W.  1024.  But  in 
Texas  it  is  held  that  a  claimant  may  attack 
the  regularity  of  the  attachment  when  the 
objection  is  specially  pleaded.  Scott  v.  De- 
AVitt   [Tex.  Civ.   App.]    93  S.  W.   215. 

76.  Baltimore,  etc.,  R.  Co.  v.  Klaff  &  Co. 
[Md.]   63  A.  360. 

77.  Dunn  v.  Overton    [Okl.]   83  P.  715. 

78.  Property  of  wife  sold  under  attach- 
ment against  husband,  and  suit  brought  by 
heir  of  wife  to  recover  property  from  pur- 
chaser. Siling  v.  HendricKson  [Mo.]  92  S.  W. 
105.  Where  a  tenant  of  land  owned  by  a 
nonresident  knew  of  attachment  proceedings 
against  the  owner,  and  not  only  failed  to 
notify  the  owner  but  prevented  other  per- 
.'jons  from  bidding  at  the  sale,  he  himself 
purchasing  tlie  property  at  a  grossly  inade- 
quate price,  a  court  of  equity  would  not  re- 
gard such  purchaser  as  an  innocent  party, 
and  hence  the  tender  of  the  purchase  money 
to  him  was  not  a  necessary  condition  to  tlie 
action  to  recover  the  property.     Id. 

7!).  And  in  the  absence  of  a  special  de- 
mand for  portions  of  such  property  which 
were  exempt  from  execution,  such  portions 
being  mixed  with  the  other  portions,  the 
warehouseman  was  not  in  fault  in  not  de- 
livering to  the  owner  such  portions.  Corn- 
well   V.    Mahoney    [Mass.]    76    N.    E.    664. 

SO.     Gibbs  V.  Adams    [Ark.]    89   S.   W.   1008. 


81.  Ray  v.  Keith,  218  111.  182,  75  N.  E.  921. 
See  Appeal  and  Review,  7  C.  L.  146,  n.  33. 

82.  See   5   C.   L.    317. 

83.  Interplea  by  holder  of  a  draft  se- 
cured by  a  bill  of  lading.  Tishomingo  Sav. 
Inst.  v.  Johnson,  Nesbitt  &  Co.  [Ala.]  40  So. 
503.  It  is  the  office  and  purpose  of  the  in- 
terplea to  try  and  determine  the  title  and 
ownership  to  specific  chattels,  and  the  right 
of  the  sheriff  to  seize  and  hold  them  under 
his  writ  as  the  property  of  the  attachment 
defendant.  The  sole  issue  thereon  is,  there- 
fore, the  question  of  ownership,  and,  as 
ownership  is  usually  accompanied  with  the 
right  of  possession,  the  right  of  possession 
is  incidentally  tried  and  determined.  Ot- 
tumwa  Nat.  Bank  v.  Totten,  114  Mo.  App.  97, 
89  S    AA".   6  5. 

84'.  Where,  under  Code  1S99,  c.  106,  §  23, 
a  petition  is  filed  in  a  suit  founded  upon  an 
attachment,  setting  up  title  by  purchase,  and 
the  plaintiff  in  the  cause  relies  upon  fraud 
in  the  alleged  purchase  to  defeat  the  claim 
of  title  so  set  up,  the  trial  of  the  issue  must 
be  upon  the  petition  without  any  other 
pleading,  and  by  a  jury  unless  a  jury  trial 
is  waived.  Lipscomb's  Adm'r  v.  Condon,  56 
W.  Va.  416,  49  S.  E.  392.  In  such  case  it  is 
reversible  error  to  hear  and  determine  the 
issue  upon  the  petition  and  answer  thereto, 
and  depositions  of  witnesses  according  to 
the  rules  and  principles  ordinarily  covering 
courts    of    equity.      Id. 

85.  Wagner  v.  Wolf  [Neb.]  106  N.  W. 
1024.  See  ante,  §  15  A,  Validity  and  Grounds 
for  Setting  Aside. 

86,87.  Scott  V.  De  Witt  [Tex.  Civ.  App.] 
93   S.  W.   215. 
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against  the  attachment  defendant,  does  not  apply  where  the  party  having  the  right 
to  interplead  has  no  notice  of  the  attachment  proceedings.*^  An  attaching  creditor, 
in  order  to  be  deemed  a  purchaser  in  good  faith  of  the  property  as  against  one  hav- 
ing an  outstanding  equitv,  must  allege  and  prove  all  the  facts  necessary  to  establish 
that  character  of  ownership  in  favor  of  a  purchaser  of  such  property  as  against  such 
an  equity.**®  Where  a  suit  is  brought  in  a  Federal  court  to  recover  property  held 
by  a  United  States  marshal  under  a  writ  of  attachment,  a  party  coming  into  the  case 
and  defending  it  on  the  ground  that  the  property  belongs  to  him  is  entitled  to  have 
the  cause  removed  to  the  district  in  which  he  resides.''*' 

Evidence  and  questions  for  the  jury.^'^ — In  a  statutory  claim  suit  to  try  right  of 
property  levied  on  under  an  attachment,  the  burden  of  proof  in  the  first  instance  is 
on  the  plaintiff  to  show  that  the  property  levied  on  under  the  attachment  writ  is  the 
property  of  the  defendant  in  attachment  and  subject  to  levy,''^  and  in  order  to  make 
a  prima  facie  case  the  plaintiff  must  at  least  show  that  the  defendant  in  execution 
was  in  the  possession  of  the  property  at  the  time  of  the  levy  by  the  sheriff.^^  So, 
also,  as  against  a  party  claiming  the  property  as  a  subsequent  bona  fide  purchaser 
without  notice,  the  burden  of  proving  notice  is  upon  the  attachment  plaintiff.®*  But. 
when  a  prima  facie  case  is  made  out  by  the  plaintiff  the  burden  is  then  shifted  to  the 
claimant  to  show  o-wnership  in  himself.®^  And  he  must  recover  upon  the  strength 
of  his  ovm  title.®*'  And  where  the  property  claimed  has  been  mingled  with  other 
propert}-,  the  burden  is  upon  the  claimant  to  identify  the  property  claimed.®^     As 


88.  In  such  case  the  Interplea  may  be 
filed  at  anj-  time  before  or  during-  the  term 
at  whicli  judgment  is  rendered  against  tlie 
attachment  garnishee,  and  hence  a  bill  for 
an  injunction  against  a  judgment  against 
such  garnishee  at  the  instance  of  the  as- 
signee of  the  attachment  debtor,  was  with- 
out equity,  vv-here  it  merely  alleged  that  the 
complainant  had  no  knowledge  of  the  judg- 
ment against  the  attachment  debtor  until 
after  the  term  at  which  such  judgment  was 
rendered,  there  being  no  allegation  of  want 
of  knowledge  before  the  expiration  of  the 
term  at  which  judgment  against  the  gar- 
nishee was  rendered.  See  2  Starr.  &  C.  Ann. 
St.  1896,  pp.  8056,  2060,  2062.  c.  62,  §§  5,  S,  10, 
11,  12.  Fry  v.  Radzinski,  219  111.  526,  76  N. 
E.   694. 

89.  Where  the  answer  in  an  action  upon 
an  undertaking  for  the  redelivery  of  the  at- 
tached property  was  confined  strictly  to  a 
traverse  of  the  allegations  of  the  complaint, 
a  reply  consisting  of  a  general  denial  of  the 
claim  of  ownersliip  made  in  the  answer,  did 
not  bring  the  plaintiff  within  B.  &  C.  Comp. 
§  302,  providing  that  an  attaching  creditor 
shall  be  deemed  a  bona  fide  purcliaser  for 
value.  Flegel  v.  Charles  Koss  &  Bros.  Co. 
[Or.]  83  P.  847.  But  where  an  interpleader 
claims  the  property  attached  it  is  not  nec- 
essary for  the  replication  of  the  attachment 
plaintiff  setting  up  lack  of  notice  of  the  in- 
terpleader's claims  to  set  out  the  various 
acts  by  which  the  officer  made  the  levy,  such 
as  the  filing  of  the  certificate  required  by 
1  Starr  &  C.  Ann.  St.  1896,  p.  453,  c.  11.  Ray 
v.  Keith,  218  111.  182,  75  N.  E.  921.  Where 
upon  the  filing  of  an  interplea  claiming  the 
property  attached,  the  attachment  plaintiff 
filed  a  general  replication  denying  the  claim 
of  the  interpleader,  and  thereafter  filed  an 
amended  replication  admitting  such  claim, 
but  alleging  that  the  plaintiff  had  no  notice 
thereof  at  the  time  of  the  attachment,  it  was 
held  that  the  failure  to  dispose  of  the  issue 


'  made  by  the  general  replication  was  not 
ground  for  reversing  a  judgment  entered 
upon  the  issue  made  by  the  amended  repli- 
cation.    Id. 

90.  Under  act  of  March  1,  1895,  c.  145,  §  7, 
28  Stat.  697,  providing  that  all  civil  suits 
shall  be  brought  in  the  district  in  which  the 
defendant  or  defendants  reside  or  may  be 
found;  *  *  •  and  if  a  resident,  in  the 
court  nearest  to  his  residence.  Purcell 
Wholesale  Grocery  Co.  v.  Bryant  [Ind.  T.]  89 
S.   W.    662. 

91.  See  5   C.  L.   316. 

92.  Generally  a  prima  facie  case  Is  made 
by  the  plaintiff  when  he  shows  that  the 
property  was  in  the  possession  of  the  de- 
fendant when  levied  on.  Roberts,  Long  & 
Co.  v.   Ringemann   [Ala.]    40  So.  81. 

93.  Ringemann  v.  Wiggs  Bros.  [Ala.]  40 
So.  323.  Upon  the  trial  of  a  claim  case, 
where  the  levy  of  the  attachment  does  not 
recite  that  the  property  was  found  in  the 
possession  of  the  defendant  at  the  time  of 
the  levy,  the  plaintiff  successfully  carries 
the  burden  of  proof  by  showing  affirmatively 
that  the  defendant  in  attachment  was  vested 
with  title  at  or  before  the  time  of  the  levy. 
American  Nat.  Bank  v.  Lee  [Ga.]  53  S.  E.  268. 

94.  Evidence  held  insufficient  to  show 
that  the  claimant,  who  purchased  the  prop- 
erty after  the  attachment,  had  actual  notice 
of  the  attachment.  Boltz  v.  Boain  [Kv.]  90 
S.   W.    593. 

95.  Roberts,  Long  &  Co.  v.  Ringemann 
[Ala.]    40   So.   81. 

96.  Ottumwa  Nat.  Bank  v.  Totten,  114 
Mo.  App.  97,  89  S.  W.  65.  ,A  statutory  inter- 
plea in  its  essential  characteristics  is  an  ac- 
tion of  replevin,  and  it  devolved  upon  the 
interpleader  to  show  in  himself  the  existence 
of  legal  right  or  title  to  the  immediate  pos- 
session of  the  property.  Kelly-Goodfellow 
Shoe  Co.  V.  Sally,  114  Mo.  App.  222,  89  S.  "^. 
889. 

97.  An  Interpleader  cannot  recover  a  por- 
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the  sole  issue  on  the  interplea  is  the  ownership  of  and  right  of  the  interpleader  to 
the  propert}^,  it  is  competent  for  the  attachment  plaintiR',  in  defending  against  the 
asserted  right  of  the  interpleader,  to  show  anything  which  would  tend  to  overthrow 
his  right  or  title  to  the  property  ;°*  and  it  is  likewise  competent  for  the  defendant 
to  introduce  any  evidence  tending  to  show  title  in  himself. ^'^  Where  the  result  of 
the  pleadings  upon  an  interpleader  is  to  submit  only  a  question  of  law,  such  issue 
need  not  be  tried  by  a  jury.^  But  where  the  evidence  is  conflicting,  the  question  as 
to  the  claimant's  right  to  the  property  should  be  submitted  to  the  jury.^ 

TrialJ' — In  Texas  if  the  claimant  neglects  or  refuses  to  join  issue  under  the 
direction  of  the  court  within  the  time  prescribed  for  pleading,  the  plaintiff  is  enti- 
tled to  a  judgment  by  default.*  In  West  Virginia  the  right  to  the  property  must  be 
tried  by  a  jury  unless  a  jury  trial  is  waived.^ 

§  18.  Wrongful  attachment.^ — Where  an  attachment  is  wrongfully  issued,  the 
attachment  plaintiff  is  liable  in  damages  to  the  defendant.^  If  the  attachment  be 
levied  upon  exempt  property  by  order  of  the  plaintiff,  both  he  and  the  levying  officer 
will  be  liable.^  And  since  a  right  of  attachment  only  gives  the  officer  the  right  to 
seize  the  property  of  the  person  against  whom  the  attachment  is  issued,  such  officer 
is  liable  to  any  other  person  for  the  seizure  of  his  property.^  A  party  who  replevies 
property  belonging  to  him  which  has  been  wrongfully  attached  does  not  thereby 
waive  his  right  of  action  for  damages,  the  replevy  being  pleadable  only  in  mitiga- 
tion by  damages.^" 

FUading}'^ — A  wrongful  attachment  may  be  made  the  basis  of  an  action  for 
malicious  prosecution ;  ^-  but  in  order  to  maintain  an  action  for  malicious  prosecu- 
tion of  an  attachment,  the  essential  averment  to  be  established  by  the  plaintiff  is  the 
absence  of  probable  cause  for  the  attachment,^^  and  the  question  to  be  tried  is  not 


tion  of  a  stock  merchandise  on  the  ground 
that  at  the  time  such  stock  was  attached 
he  had  purchased  the  portion  claimed,  unless 
he  can  identify  such  portion.  Kelly-Good- 
fellow  Shoe  Co.  v.  Sally,  114  Mo.  App.  222. 
89  S.  W.   889. 

98.  Where  the  interpleader  predicated  his 
right  solely  upon  a  mortgage  executed  by 
the  defendant,  pursuant  to  which  the  de- 
fendant turned  over  to  him  the  property  in 
question,  the  plaintiff  had  the  right  to  over- 
come the  case  thus  made  by  sliowing  that 
at  the  time  of  the  mortgage  the  plaintiff  had 
a  pledge  upon  the  property  and  that,  there- 
foie,  the  defendant  had  no  right  to  execute 
the  mortgage.  Ottumwa  Nat.  Bank  v.  Tot- 
ten.   114   Mo.   App.   97,   89  S.  W.   65. 

99.  Where,  in  an  action  upon  a  redelivery 
bond,  the  defendant  claimed  to  be  a  dealer 
in  property  of  the  kind  attached,  buying  and 
selling  the  same,  it  was  held  that  evidence 
of  his  financial  condition,  both  at  the  date 
of  the  purchase  of  tlie  property  in  question 
and  prior  tliereto,  was  admissible.  Oliver  v. 
Wright    [Or.]    83    P.    870. 

1.  Section  26  of  the  attachment  act  (1 
Starr  &  C.  Ann.  St.  1896.  p.  460.  c.  11).  pro- 
vides that  the  practice  and  pleading  in  at- 
tachment suits,  except  as  otherwise  provided 
in  the  act.  shall  conform,  as  near  as  may  be, 
to  the  practice  an'd  pleadings  in  other  suits 
at  law.  This  section  applied  to  an  inter- 
pleader filed  under  the  29th  section  of  the  at- 
tachment act.  Ray  v.  Keith.  218  111.  182.  75 
N.    E.    921. 

2.  Ringemann  v.  Wiggs  Bros.  [Ala.]  40 
So.   323. 

3.  See  5  C.  L.  317. 


4.  Sayles'  Ann.  St.  1892,  art.  5299.  Scott 
V.  DeWltt  [Tex.  Civ.  App.]  93  S.  W.  215. 
But  where  upon  the  call  of  the  docket  coun- 
sel for  the  claimant  stated  to  the  court  that 
he  was  ready  to  join  issue  when  the  case 
was  reached  on  the  docket  and  the  court 
should  direct  issue  to  be  made,  no  objection 
being  taken  and  the  cause  not  having  been 
called  or  the  trial  reached  until  the  fifth 
day  of  the  fourth  week  of  the  term,  it  was 
held  that  the  court  did  not  abuse  its  discre- 
tion in  refusing  a  judgment  by  default  in 
the  absence  of  counsel  for  the  claimant.     Id. 

5.  Lipcomb's  Adm'r  v.  Condon,  56  W.  Va. 
416,   49   S.   E.   392. 

6.  See  5  C.  L.   317. 

7.  Vandiver  &  Co.  v.  Waller  [Ala.]  39  So. 
136;  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
90  S.  W.  537.  See  ante,  §  7,  subd.  Liabilities 
on   Bond. 

8.  Faroux  v.  Cornwell  [Tex.  Civ.  App.]  90 
S.  W.   537. 

9.  Epps  v.  Hazlewood  [Tex.  Civ.  App.]  14 
Tex.  Ct.   Rep.  20.   89  S.   W.  809. 

10.  Davidson  v.  Oberthier  [Tex.  Civ.  App.] 
93  S.  W.  478. 

11.  See  5  C.  L.   317. 

12.  Attachment  before  justice  of  the 
peace  for  an  amount  in  excess  of  the  jus- 
tice's jurisdiction,  and  without  grounds  for 
attachment  other  than  the  mere  fact  that 
the  debt  was  due.  Ailstock  v.  Moore  Lime 
Co.    [Va.]    52   S.   E.   213. 

13.  Probable  cause  in  cases  of  this  kind 
is  a  belief  by  the  attaching  creditor  in  the 
existence  of  the  facts  essential  to  the  prose- 
cution of  his  attachment  founded  upon  such 
circumstances  as,  supposing  him  to  be  a  man 
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whether  there  were  actual  legal  grounds  for  the  attachment,  but  whether  there  was 
proliable  cause  therefor.^*  The  wrongful  seizure  of  personal  property  under  an  at- 
tachment may  also  give  rise  to  an  action  for  conversion. ^^  An  officer,  to  justify  his 
seizure  by  virtue  of  a  writ  of  attachment  and  his  possession  thereunder,  must  allege 
all  the  jurisdictional  facts  by  which  he  justifies  his  right  of  possession.^*^ 

In  administering  the  remedies  provided  for  in  the  Porto  Eican  Code,  the  Fed- 
eral courts  may,  in  assessing  damages,  adapt  itself  to  the  requirements  on  the  local 
code.^^  In  Porto  Eico,  therefore,  an  action  will  not  lie  for  a  wrongful  attachment,^^ 
the  damages  resulting  from  a  wrongful  attachment  being  amply  provided  for  in  the 
provision  made  for  the  adjudication  and  recovery  of  damages  in  the  principal  ac- 
tion.^^ 

Evidence  and  questions  of  fad.-^ — Questions  of  the  admissibility  -^  and  suffi- 
ciency of  evidence  -^  are  considered  in  the  notes.     Ordinarily  the  question  of  inalice 


of  ordinary  caution,  prudence,  and  judsrment, 
were  sufficient  to  induce  such  belief.  Moore 
V.  First  Nat.   Bank    [N.   C]    52  S.   E.   944. 

14.  Hence  an  instruction  that  the  defend- 
ant would  be  liable  if  he  sued  out  his  at- 
tachment without  "just  cause"  or  "legal 
cause"  was  erroneous.  Sehon  v.  Whitt 
[Ky.]    92   S.   W.   280. 

15.  Davidson  v.  Oberthier  [Tex.  Civ.  App.] 
93  S.  W.  478. 

16.  Beckstead  v.  Griffith  [Idaho]  83  P. 
764. 

17.  Fernandes  Y  Feres'  v.  Peres  T  Fer- 
nandes,   202  U.   S.  80,  50  Law.   Ed. . 

18.  Civ.  Code,  art.  1902,  providing  for  ac- 
tions for  fault  or  negligence  does  not  au- 
thorize an  action  for  a  wrongful  attachment. 
Fernandes  Y  Peres  v.  Peres  Y  Fernandes, 
202  U.  S.   80,  50  Law.  Ed. . 

19.  Civ.  Code  Proc,  arts.  1409-1415.  Fer- 
nandes Y  Peres  v.  Peres  Y  Fernandes,  202 
U.  S.  80,  50  Law.  Ed. .  The  difference  be- 
tween the  liability  for  the  "wrongful  levying 
an  attachment  at  common  law  and  the  as- 
sessment of  costs  and  damages  un-der  these 
provisions  of  the  Porto  Rican  Code  is  not 
one  of  form  merely.  The  former  action  is 
suV)Stantially  one  for  malicious  prosecution. 
an(3  can  be  maintained  only  upon  proof  of 
malice  and  want  of  probable  cause.  Under 
the  Code  the  court  is  required  to  assess  dam- 
ages, although  malice  or  want  of  probable 
cause  in  suing  out  the  attachment  may  not 
be  expressly  shown.  The  remedy  given 
seems  to  cover  all  cases  where  the  attach- 
ment is  vacated,  irrespective  of  the  motive 
in  suing  it  out.  Id.  Nor  would  the  general 
provisions  o  the  Revised  Statutes  (§  648,  U. 
S  Comp.  Stat.  1901,  p.  525),  providing  for  a 
jury  trial  as  to  issues  of  fact  in  circuit 
courts,  except  in  cases  of  admiralty  and 
equity  jurisdiction,  prevent  the  enforcement 
of  the  express  provisions  of  the  Porto  Rican 
Code  as  to  assessment  for  damages  for 
wrongful  attachment.  Id.  The  Porto  Rican 
statute  is  applicable  in  a  case  where  the  at- 
tachment was  instituted  by  an  attorney  in 
fact  in  the  name  of  his  principal.  The  fact 
that  the  statute  provides  that  the  costs  and 
damages  of  the  attachment  shall  be  assessed 
against  his  plaintiff  in  the  action  does  not 
prevent  the  statute  from  applying  in  such 
case,  since  the  principal  would  be  liable  for 
the  act  of  the  attorney,  and  there  is  no  rea- 
son why  the  attorney  might  not  be  made  a 
party   of   the   attachment    proceedings   if   the 


damages    are    to    be    assessed    against    him 
alone.     Id. 

30.     See   5   C.   L.   317. 

21.  Those  facts  and  circumstances  alone 
which  were  known  to  defendant  at  the  time 
the  affidavit  upon  which  the'warrant  of  at- 
tachment was  based  are  to  be  considered 
in  determining  the  question  whether  he  had 
probable  cause.  Moore  v.  First  Nat.  Bank 
[N.  C]  52  S.  E.  944.  In  an  action  for  ma- 
licious use  of  judicial  process  by  suing  out 
an  attachment  without  probable  cause,  evi- 
dence that  the  defendant  submitted  the  facts 
to  a  reputable  and  competent  attorney  and 
was  advised  that  there  were  grounds  for  an 
attachment,  is  admissible  to  show  want  of 
malice  and  that  there  was  probable  cause. 
But  where  the  defendant  did  not  plead  such 
matter  in  defense,  he  could  not  complain  of 
the  refusal  of  the  court  to  instruct  on  the 
point.  Sehon  v.  Whitt  [Ky.]  92  S.  W.  280. 
Statements  of  the  general  manager  of  a  cor- 
poration made  at  its  office,  of  which  he  was 
apparently  in  charge,  as  a  consequence  of 
which  proceedings  in  an  action  by  the  cor- 
poration were  actually  stayed,  accompanied 
by  evidence  of  his  subsequent  acting  with 
authority  in  the  matter,  were  admissible  in 
evidence  against  the  corporation.  Carey  v. 
D.  Wolff  &  Co.  [N.  J.  Err.  &  App.]  63  A.  270. 
In  an  action  by  infant  heirs  for  damages  for 
the  seizure,  under  an  attachment,  of  prop- 
erty inherited  by  them  from  their  mother, 
evidence  that  their  father,  the  attachment 
defendant,  used  and  controlled  the  property 
after  the  death  of  the  mother,  is  inadmissi- 
ble.    Terry  v.   Clark    [Ark.]    92   S.  W.   788. 

22.  Evidence  held-  not  sufficient  to  show 
a  want  of  probable  cause  for  the  issue  of  an 
attachment  on  the  ground  of  fraudulent  dis- 
position of  property  and  that  the  attach- 
ment defendant  had  left  the  state  with  in- 
tent to  defraud  his  creditors.  Moore  v. 
First  Nat.  Bank  [N.  C]  52  S.  E.  944.  In  an 
action  of  trespass  for  wrongful  seizure  of 
the  plaintiff's  household  goods  by  an  officer 
under  a  writ  of  attachment  against  her  hus- 
band, proof  that  the  president  of  the  defend- 
ant corporation,  the  plaintiff  in  the  attach- 
ment, guarded  the  goods  after  the  seizure, 
with  knowledge  of  the  plaintiff's  claim,  that 
the  general  manager  of  the  corporation, 
upon  complaint  made  to  him.  stated  that  he 
had  done  this  many  times  and  must  take  all 
the  furniture  there  was  to  make  himself 
safe,  that  the  general  manager  assumed 
some    control    over    the    goods    while    stored 
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is  a  question  of  fact  for  the  jury.-^  But  when  the  facts  are  admitted  it  is  the  duty 
of  the  court  to  declare  as  a  question  of  law  whether  there  is  probable  cause.^* 

Instructions.-'^ — As  in  other  cases  the  instructions  in  an  action  for  wrongful 
attachment  must  conform  to  the  evidence/''  and  must  not  invade  the  province  of  the 
jury.-'     Examples  of  particular  instructions  are  given  in  the  notes.^^ 

Damages.-^ — For  the  wrongful  issuance  and  levy  of  an  attachment,  the  plaint- 
iff in  the  writ  is  liable  in  actual  damages.^"  The  measure  of  such  damages  is  ordi- 
narily the  value  of  the  property  at  the  time  and  place  of  seizure.^^  But  where  the 
property  is  attached  in  transitu,  the  measure  of  the  owner's  damages  is  the  value 
of  the  propertv  at  its  destination  at  the  time  when  it  would  have  arrived,  less  the  ex- 
pense of  transportation  and  the  costs  of  selling  at  the  place  of  destination.^^  Where 
a  party  replevies  his  property  which  has  been  wrongfully  seized  under  an  attach- 
ment, such  replevy  may  be  shown  in  mitigation  of  damages  ;^^  but  the  o^vmer  may 
recover  as  acutal  damages  the  legal  interest  on  the  value  of  the  property  during  the 
time  of  its  detention.^*  As  a  general  rule  interest  upon  the  value  of  the  property 
for  the  time  of  its  detention  constitutes  one  of  the  elements  of  the  damages  recov- 
erable.''"     And  attorney's  fees  are  likewise  generally  recoverable.^^     Where  malice 


in  a  warehouse,  with  knowledge  that  some 
of  the  goods  belonged  to  the  plaintiff,  held 
evidence  of  subsequent  consent  to  the 
wrongful  seizure  by  the  officer  sufficient  to 
sustain  the  action.  Carey  v.  Wolff  &  Co. 
[N.  J.  Err.  &  App.]  63  A.  270.  An  action  for 
wrongful  attachment  based  upon  the  ground 
of  a  conspiracy  between  the  defendants  can- 
not be  sustained  in  the  absence  of  proof  of 
a  conspiracy.  But  where  the  defendants 
failed  to  move  the  court  to  make  the  plaint- 
iff elect  which  defendant  he  would  prosecute, 
the  question  could  not  be  raised  on  appeal. 
Sehon  v.  Whitt   [Ky.]   92  S.  W.   280. 

23.  In  an  action  by  a  third  party  against 
the  attachment  plaintiff  and  the  officer  who 
made  the  levy  for  actual  and  exemplary 
damages  for  the  seizure  of  sucli  third  party's 
property,  the  question  of  malice  is  a  ques- 
tion for  the  jury.  Epps  v.  Hazelwood  [Tex. 
Civ.  App.]    14   Tex.   Ct.   Rep.  20,   89   S.  W.   809. 

24.  Moore  v.  First  Nat.  Bank  [N.  C]  52 
S.    E.    944. 

25.  See   5   C.  L.   318. 

26.  In  an  action  by  infant  heirs  for 
damages  for  the  seizure  under  an  attachment 
against  their  father  of  property  inherited 
by  them  from  their  mother,  in  the  absence 
of  any  evidence  that  the  father  was  indebted 
to  the  attachment  plaintiff  at  or  before  the 
time  when  the  property  was  acquired  by 
the  mother  or  the  lieirs,  it  was  error  to  in- 
struct that  if  the  attachment  defendant  gave 
the  property  to  his  children  after  he  became 
indebted  to  the  attachment  plaintiff,  the 
.iurv  should  find  for  such  plaintiff.  Terry  v. 
Clark   [Ark.]   92  S.  W.  788. 

27.  A  charge  that  the  absence  of  a 
debtor  from  his  home  does  not  subject  his 
property  to  attachment  upon  the  allegation 
that  he  absconds  or  secretes  himself,  and 
his  neglect  to  inform  his  creditors  of  his  in- 
tended absence  does  not  alone  authorize  the 
latter  to  resort  to  the  extraordinary  remedy 
of  attachment,  and  that  if  the  debtor  left 
his  usual  place  of  business  and  abode  witli 
the  intention  of  again  returning  and  witli- 
out  any  fraudulent  intent,  tlien  his  absence 
was  not  an  absconding  within  the  meaning 
of  the  law,  held  not  erroneous  as  invading 
the  province  of  the  jury,  and  that  if  the  de- 


fendant considered  such  charge  as  being 
misleading  he  should  have  requested  an  ex- 
planatory charge.  Vandiver  v.  Waller  [Ala.] 
39   So.   136. 

28.  Upon  an  issue  of  malice  in  an  action 
by  a  third  party  against  the  attachment 
plaintiff  and  the  officer  who  levied  the  writ, 
the  jury  was  correctly  instructed  by  the 
v'ourt  that  any  unlawful  act  done  willfully 
and  purposely  to  the  injury  of  another  is, 
as  against  that  person,  malicious  and  that  it 
need  not  imply  malignity  or  even  corruption 
in  tlie  ordinary  sense  of  tliese  words,  and 
tliat  any  improper  motive  constitutes  malice, 
in  the  sense  it  is  here  used.  Epps  v.  Hazle- 
wood  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  20, 
89   S.   W.    809. 

29.  See   5   C.  L.   318. 

30.  Vandiver  &  Co.  v.  T\^aller  [Ala.]  39  So. 
136;  Faroux  v.  Cornwell  [Tex.  Civ.  App.]  90 
S.  W.  537.  If  the  writ  be  levied  upon  exempt 
property  by  order  of  the  plaintiff,  both  he 
and  the  levying  officer  will  be  liable  in  any 
event  in  actual  damages.  Faroux  v.  Corn- 
well   [Tex.  Civ.  App.]   90  S.  W.   537. 

31.  Davidson  v.  Obertheir  [Tex.  Civ.  App.] 
93  S.  W.  478.  The  measure  of  damages  for 
the  seizure  of  cattle  upon  an  attachment 
against  the  bailee  thereof  is  the  market 
value  of  the  cattle  at  the  time  of  the  seizure. 
National  Cotton  Oil  Co.  v.  Ray  [Tex.  Civ. 
App.]   91  S.  W.   322. 

32.  In  such  case  the  evidence  of  an  expert 
based  upon  description  w^as  inadmissible 
upon  the  question  of  value.  Wallingford  v. 
Kaiser,  96  N.  Y.  S.  981.  But  where  the 
owner  bids  the  property  in,  the  measure  of 
iiis   damages    is    the   amount   of   his   bid.     Id. 

33.  Davidson  v.  Oberthier  [Tex.  Civ.  App.] 
93   S.  W.   478. 

34.  Although  there  was  no  allegation  of 
such  damage.  Davidson  v.  Oberthier  [Tex. 
Civ.  App.]   93  S.  W.   478. 

35.  Davidson  v.  Oberthier  [Tex.  Civ.  App.] 
93  S.  W.  478.  Interest  may  be  recovered  on 
the  value  of  the  property  for  the  time  dur- 
ing wlaich  it  was  detained  under  a  general 
allegation  of  damages  because  of  the  wrong- 
ful  levy  and   conversion.      Id. 

.36.  Vandiver  &  Co.  v.  Waller  [Ala.]  39  So. 
136.     See  ante,  §  7,  subd.  Liabilities  on  Bond. 
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is  shown,  exemplary  or  punitive  as  well  as  actual  damages  may  be  recovered,^'  not 
only  from  the  attachment  plaintiff  ^^  but  from  the  levying  officer,  where  participa- 
tion by  him  in  the  malicious  use  of  the  process  is  sho'mi.^* 

Attempts,  see  latest  topical  index. 

ATTORINEYS   AND   COUNSELORS. 


Adnilsston    to    Practice    and    License 
(31J»». 
Duties,     Privileg'es,     and     Disabilities 


§  1. 
Taxes 

§  2. 
(320). 

§  3.  Suspension  and  Disbarment  (321). 
Grounds  (321).  Defense  or  Excuse  (322). 
Proceedings  in  General  (322).  Reinstate- 
ment   (323>. 

§  4.  Crc-at'on  and  Termination  of  Rela- 
tion   vrith     Client     (.323).      Sub^t  tution    (325). 

§  5.  Riprlits,  Duties,  and  Liabilities  Be- 
tween Attorney  and  Client;  Loyalty  and 
Good  Faith  <325).  Diligence  (325).  Deal- 
ings Between  Attorney  and  Client  (326). 
Accounting  to  Client  (327).  The  Client  May 
Compromise    and    Dismiss     (32S). 

§   6.      Remedies  Between  the   Parties    (328). 

§  7.  Compensation  and  Lien  (329).  Con- 
tingent Fees  (330).  Implied  Contracts 
(331).  Quantum  Meruit  (331).  Employ- 
ment   of    Several    Attorneys,    or    by    Several 


Clients  (332).  Allowance  of  Fees  by  Court 
or  Taxation  as  Costs  (332).  The  Amount  of 
Allowance  by  Court  (332).  Evidence  as  to 
Value  of  Services  (332).  Proceedings  to  Re- 
cover (333).  Assignments  as  Security  (334). 
Lien  (334).  Loss  of  Lien  (336).  Enforce- 
ment  of  Lien    (336). 

§  8.  Autliority  of  Attorney  to  Represent 
Client  (337).  Creation,  Proof,  and  Termina- 
tion of  Authority  (337).  Scope  of  Authority 
(341). 

§  9.  Rights  and  Liabilities  to  Third  Per- 
sons   (345). 

§  10.  Laiv  Partnersliips  and  Associations 
(345). 

§  11.     Public    Attorneys     (345). 

A.  Attorneys    General     (345). 

B.  District    and    State's    or    Prosecuting 

Attorneys      (346).     United      States 
District  Attorney   (347). 

C.  Municipal    Attorneys    (347). 


§  1.  Admission  to  practice  and  license  taxes.*° — Admission  to  the  bar  is  a 
matter  of  constitutional  and  statutory  regulation  in  the  several  states,*^  and  the 
practice  of  law  is  not  an  inalienable  right  sucli  as  are  the  common  industrial  pur- 
suits.'*-  The  practice  in  Connecticut  of  admitting  no  attornevs,  except  on  the  rec- 
ommendation of  the  county  bar.  to  the  state  bar  examining  committee,  is  a  reason- 
able one,'*^  and  the  refusal  of  such  bar  to  recommend  an  applicant  does  not  take 


37.  Epps  v.  Hazlewood  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  20,  89  S.  W^.  809;  Faroux  v. 
Cornwell  [Tex.  Civ.  App.]  90  S.  W.  537. 
Ard  where  a  levy  is  made  upon  exempt 
property,  under  circumstances  showing  mal- 
ice, such  damages  may  be  recovered 
whether  the  attachment  was  rightful  or 
wrongful.  Faroux  v.  Cornwell  [Tex.  Civ. 
App.]   90  S.  V\^   537. 

38.  Tiie  issue  of  an  attachment  against  a 
man  for  a  debt  which  the  »plaintiff  in  at- 
tachment, a  corporation,  must  be  held  to 
have  known  had  no  existence  in  fact,  the 
seizure  under  that  Tvrit  of  the  household 
goods  and  wearing  apparel  of  his  wife  by 
the  oflficer,  the  subsea_uent  assent  of  the  ex- 
ecutive officers  of  the  corporation  to  the 
seizure  of  the  wife's  property,  their  refusal 
to  release  it,  and  their  subsequent  assump- 
tion of  authority  over  the  property,  justified 
an  award  of  punitive  damages  in  "an  action 
of  trespass  by  the  wife  against  the  corpora- 
tion. Carey  v.  Wolff  &  Co.  [N.  J.  Err.  & 
App.]   63  A.   270. 

39.  Epps  V.  Hazlewood  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  20,  89  S.  VV".  809.  If  a  levy 
on  exempt  property  be  made  by  the  one,  and 
participated  in  by  the  other,  under  circum- 
stances of  oppression  and  aggravation,  both 
the  plaintiff  and  the  officer  will  be  subject 
to  a  verdict  for  exemplary  damages.  Faroux 
V.   Cornwell    [Tex.    Civ.   App.]    90   S.  W.   537. 

40.  See  C.  L.    319. 

41.  The  declaration  of  rights  in  the  Con- 


necticut constitution  of  1818  did  not  abridge 
the  then  existing  powers  of  the  courts  to 
admit  attorneys  only  on  the  recommenda- 
tion of  the  county  bar.  In  re  O'Brien's  Pe- 
tition [Conn.]  63  A.  777.  Nor  were  such 
powers  restricted  by  the  fourteenth  amend- 
ment to  the  Federal  constitution.  Id.'  In 
Tennessee,  under  Acts  1903,  p.  576,  c.  247, 
§  5,  a  preliminary  license  may  be  issued, 
revocable  for  fraud  in  obtaining  it,  within 
two  years  from  its  issue.  State  Board  of 
Law  Examiners  v.  Williams  [Tenn.]  92  S. 
Vr.   521. 

42.  In  re  O'Brien's  Petition  [Conn.]  63  A. 
777. 

43.  Pursuant  to  rules  adopted  as  author- 
ized by  Act  1S55  (Gen.  St.  1902,  §  458).  In 
re  O'Brien's  Petition  [Conn.]  63  A.  777.  An 
application  to  the  county  bar  for  its  recom- 
mendation is  properly  referred  to  the  ex- 
amining committee  on  admission.  Id.  And 
the  applicant  is  not  entitled  to  be  heard  at 
the  county  bar  meeting,  on  the  question  of 
the  adoption  of  the  committee's  report.  Id. 
The  vote  of  the  county  bar  against  recom.- 
mendation  is  not  defective,  because  no  rea- 
son is  given  to  the  state  bar  examining 
committee  for  refusal  to  recommend.  Id. 
It  was  proper  for  the  county  bar  to  refuse 
to  give  to  the  applicant  the  names  of  those 
who  appeared  before  it  in  its  e.xamination 
into  the  matter  of  the  application  for  recom- 
mendation.    Id.     On    a    petition    for    admis- 
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away  from  liim  either  liberty  or  property.**  The  dismissal  of  a  petition  to  the 
superior  court  based  on  the  ground  that  the  petitioner  had  been  unjustly  denied  the 
right  of  admission  by  the  act  of  a  county  bar  is  a  final  judgment  and  appealable.*^ 
The  supreme  court  of  Nebraska  can  alone  pass  upon  the  qualifications  of  appli- 
cants for  admission  to  the  bar.*^  The  finding  of  a  referee  appointed  to  ascertain 
and  report  as  to  the  moral  character  of  an  applicant  for  admission  to  the  bar,  that 
it  was  good  prior  to  his  arrival  in  the  state  and  had  been  good  ever  since,  was  con- 
clusive.*^ The  applicant  should  make  known  all  facts  affecting  his  character  and 
moral  fitness  for  a  license,*^  especially  crimes  and  disreputable  acts  recently  com- 
mitted.*® 

Under  the  constitution  and  statutes  of  Kentucky,  a  second  class  city  may  impose 
a  license.'^" 

§  2,  Duties,  privileges,  and  disabilities.^^ — The  particular  duties  of  an  attor- 
ney are  sometimes  prescribed  by  statute.^^  When  an  attorney,  who  is  an  officer  of 
the  court,  assumes  the  defense  of  a  prisoner  at  the  bar,  he  must  do  his  duty  in  the 
premises.  His  correct  conduct  as  an  officer  of  the  court  involves  the  dignity  of  the 
court  itself,  and  when  the  misbehavior  of  an  attorney  interferes  with  the  work  of 
the  court,  it  amounts  to  a  contempt  of  court.'^''  By  a  rule  of  privilege,  attorneys 
are  disabled  to  disclose  professional  communications  from  clients,"*  but  communi- 
cations made  to  an  attorney  in  the  presence  of  a  third  person  are  not  privileged;^* 
and  where  an  attorney  was  employed  jointly  to  draw  wills  of  like  import  for  two 
persons,  communications  made  to  him  by  them  were  not  privileged  as  against  per- 
sons claiming  under  one  will.^®  A  communication  from  an  attorney  to  his  client, 
to  be  privileged,  must  be  of  a  confidential  character  and  so  regarded,  at  least  by  the 
client,  and  must  relate  to  a  matter  naturally  private  and  properly  the  subject  of 
confidential  disclosure.^'' 


sion,  the  superior  court  should  not  hear 
evidence  relating'  to  the  decision  of  the 
state  bar  examining  committee,  in  the  case 
of  an  applicant  who  has  not  the  approval 
of  the  county  bar.  Id.  But  the  court  may 
inquire  wliether  the  recommendation  was 
withheld   after   a   fair  investigation.     Id. 

44.  One  who  asks  admission  to  the  bar 
is  seeking  to  obtain  a  right  of  property 
which  he  has  not  got.  In  re  O'Brien's  Peti- 
tion   [Conn.]    63  A.   777. 

45.  Under  Gen.  St.  1902,  §§  78S,  819.  In 
re  O'Brien's  Petition    [Conn.]    63  A.   777. 

46.  In  re  Newby  [Neb.]  107  N.  W.  850. 
Tlie  power  of  tlie  district  court  to  admit 
attorneys  of  other  states  to  practice  in  Ne- 
braska was  taken  away  by  Laws  1895,  c.  6, 
p.    72.     In   re   Burton    [Neb.]    107   N.   W.    1015. 

47.  In    re    Hovey    [Cal.    App.]    81    P.    1019. 

48.  Tlie  failure  to  disclose  the  fact  of 
pendency  of  disbarment  proceedings  in  the 
state  of  one's  former  domicile,  does>  not  ma- 
terially affect  his  moral  character  or  eligi- 
bility to  admission  to  the  bar,  the  mere 
pendency  of  such  proceedings  alone  not  be- 
ing a  disqualification.  In  re  Hovey  [Cal. 
App.]   81  P.   1019. 

49.  People    V.    Propper,    220    111.    455,    77    N. 


B.  20 
50. 

653. 
51. 
53. 


Yantis    v.    Lexington    [Ky.]    94    S.    TV. 


See   5   C.  L.   320. 

Cobbey's   Ann.    St.    1903,    §§    3604,    3605. 
In   re  Newby    [Neb.]    107   N,   W.   850. 

53.     Tlie  abandonment  of  a  defendant  in  a 


criminal  case  on  the  day  of  trial  by  an  at- 
torney who  has  agreed  to  undertake  the  de- 
fense, when  there  is  no  cause  for  such 
abandonment  except  that  the  fee  was  not 
all  paid,  and  the  work  of  the  court  Is 
thereby  interfered  witli,  is  misbehavior 
which  amounts  to  a  contempt  of  court. 
State  V.  Shay,  3  Ohio  N.  P.  (N.  S.)  657.  An 
attorney  who  disregards  an  order  of  court 
upon  the  ground  that  it  was  not  technically 
correct  in  its  terms  is  guilty  of  contempt. 
Id.  When  an  attorney  is  charged  with  a 
contempt  becaifse  of  misbehavior  in  the 
presence  of  the  court,  the  .1udge  in  whose 
presence  the  misbehavior  took  place  has  an 
inherent  right  to  try  tlie  case.  The  Gen- 
eral Assembly  cannot  abridge  this  right, 
and  the  statute  giving  a  party  the  privilege 
of  filing  an  affidavit  of  prejudice  on  the  part 
of  the  judge  was  not  intended  by  the  legis- 
lature to  enable  a  defendant  in  a  case  of 
contempt  in  the  presence  of  the  court  to 
take  the  trial  of  that  case  before  another 
judge.     Id. 

54.  See  Witnesses,   6   C.  L.   1975. 

55.  Code  Civ.  Proc.  §  835,  does  not  pro- 
tect such  communications.  In  re  Simmons' 
Estate,   48  Misc.   484,    96  N.  T.   S.   1103. 

56.  Wilson   V.   Gordon    [S.   C]    53    S.   E.    79. 

57.  An  answer  prepared  to  be  filed,  and 
read  by  others  and  substantially  published 
in  the  papers,  with  the  client's  consent,  and 
otherwise  made  public  held  not  to  be  such 
a  communication.  In  re  Elliott  [Kan.]  84 
P.  750;  In  re  Burnett   [Kan.]   85  P.  575. 
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The  attorney  for  plaintiff  in  an  action  for  malicious  prosecution  for  murder 
is  disqualified  to  act  as  prosecuting  attorne}^  in  a  subsequent  prosecution  of  him 
for  the  murder. ^^  Th.ere  is  nothing  in  the  law  or  general  practice  of  Illinois  that 
prohibits  a  justice  of  the  peace  from  acting  as  attorney  in  behalf  of  suppliants  at  the 
bar  of  the  court  over  which  he  presides. ®® 

§  3.  Siispensio}}  and  disbarment. ^° — Tlie  privilege  of  a  regularly  licensed  at- 
torney to  practice  is  a  most  valuable  right  and  one  of  which  he  cannot  be  deprived 
except  for  legal  cause  and  only  in  the  manner  pointed  out  by  law.''^ 

Grounds.'^'- — The  enumeration  in  a  statute  of  certain  acts  that  will  be  deemed 
sufficient  for  the  revocation  or  suspension  of  a  license  to  practice  law,  does  not  limit 
the  common-law  jurisdiction  of  the  court  and  an  attorney  may  be  disbarred  for 
other  than  the  statutory  grounds."''  Procuring  admission  by  concealment  of  dis- 
qualifications.'''  conviction  of  felony/^  unfitness  for  the  confidential  relation  to  his 
client  or  unworthiness  of  public  confidence,"®  flagrant  disrespect  to  the  courts,®^  at- 
tempts to  subvert  justice,"^  acts  of  fraud  and  dishonesty,""  false  representations  to 


state  V.  Rocker  [Iowa]   106  N.  W.  645. 
Brancecum    v.    Simmons,    116    111.    App. 


9S. 


eo.     See   5   C.   L.   320. 

61.  People  V.  Kavanagh,  220  111.  49,  77 
N.   E.  107. 

ea.     See   5   C.    L.    320. 

63.  In   re  Smith    [Kan.]    S5   P.   584. 

64.  Concealment  and  failure  to  disclose 
crimes  and  disreputable  acts,  recently  com- 
mitted by  an  applicant  for  admission  to  the 
bar,  are  as  much  a  fraud  on  the  court  and 
cause  for  disbarment  as  crimes  committed 
after  admission.  People  v.  Propper,  220  111. 
455,  77  N.  E.  208.  In  Tennessee  tlie  conceal- 
ment of  the  fact  that  the  applicant  had  been 
disbarred  in  another  state  is  such  fraud  as 
Tvill  justify  the  revocation  of  a  preliminary 
license  to  practice  granted  by  the  board  of 
law  examiners,  under  Acts  1903,  p.  576, 
c.  247.  §  5.  State  Board  of  Law  Examiners 
V.   Williams    [Tenn.]    92    S.   W'.    521. 

65.  An  attorney  convicted  of  embezzle- 
ment and  sentenced  to  a  term  in  prison  w^ill 
be  disbarred,  under  1  Mills'  Ann.  St.  §  1450. 
People   V.    Bryce    [Colo.]    84    P.    816. 

G6.  Numerous  disreputable  practices  and 
criminal  offenses  held  to  render  an  attorney 
unfit  to  be  allowed  to  practice.  People  v. 
Propper,  220  111.  455,  77  N.  E.  208.  Gross 
misconduct,  .'Showing'  him  to  be  unworthy 
of  the  privileges  which  the  law  confers  on 
him  and  unfit  to  be  Intrusted  with  the  du- 
ties and  powers'  of  an  attorney.  In  re  Smith 
[Kan.]  85  P.  584.  An  attornev  who.  during 
a  trial,  goes  into  a  saloon  with  a  juror  and 
furnishes  him  w'ith  liquor,  is  guilty  of  a 
very  serious  violation  of  tlie  obligations  im- 
posed upon  him  by  law  and  custom.  In  re 
Reynolds  [Minn.]  107  N.  W.  144.  The  stat- 
ute of  Montana  authorizes  the  suspension 
from  practice  of  an  attorney  g'uilty  of  .de- 
ceit and  malpractice  involving  moral  tur- 
pitude. Code  Civ.  Proc.  §  402,  subsec.  5, 
amd.  by  Laws  1903,  p.  51,  c.  36.  In  re  Carle- 
ton  [Mont.]  84  P.  788,  Evidence  held  to 
show  that  the  accused  acted  as  attorney  for 
both  sides  in  a  case,  and  g'rossly  deceived 
the  court  in  various  ways.     Id. 

67.  "U^here  an  attorney  after  a  defeat 
wrote  a  letter  to  the  justice  of  the  court 
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that  tried  the  case,  reflecting  on  his  intecr- 
rity  and  by  inference  on  that  of  other  mem- 
bers of  the  court,  but  afterward  explained 
that  his  letter  was  written  on  the  impulse 
of  the  moment,  without  any  intention  of 
publishing  his  grievance  or  doing  more  than 
expressing  his  feelings,  while  the  action  was 
highly  objectionable,  it  was  not  ground  for 
more  than  a  reprimand.  In  re  Manheim, 
9  9   N.   Y.   S.    87. 

6S.  A  conspiracy  by  attorneys  to  return 
a  bill  for  divorce  for  their  client  on  grounds 
known  by  them  not  to  exist,  signing-  her 
name  without  her  consent  to  the  bill  and 
affidavit,  and  seeking-  to  g-et  service  by  pub- 
lication, though  they  knew  that  respond- 
ent resided  in  the  state,  constitute  good 
ground  for  disbarment.  People  v.  Hugg-ard, 
217  111.  366,  75  N.   E.   371. 

69.  Fraudulently  representing,  as  execu- 
tor, to  a  creditor  that  the  estate  was  insolv- 
ent and  inducing  him  to  assign  his  judg- 
ments for  a  nominal  consideration  and  pro- 
curing the  creditor  to  satisfy  the  judgments. 
In  re  Clark,  108  App.  Div.  150,  95  N.  Y.  S. 
388.  Abstraction  of  papers  from  the  files 
to  conceal  fraudulent  acts  in  a  case.  Peo- 
ple V.  Hooper,  218  111.  313,  75  N.  E.  896. 
Procuring  the  clerk  of  the  court  to  sign  and 
certify  a  fraudulent  transcript  of  the  rec- 
ord, etc.  Id.  Where  plaintiff's  attorney  dis- 
missed a  suit  in  justice's  court,  inducing  de- 
fendant to  believe  it  was  dropped,  then  took 
an  appeal  and  obtained  judgment  by  default 
and  caused  an  execution  to  be  levied  witli- 
out  notice  to  defendant,  to  get  title  to  the 
real  estate.  It  was  ground  for  disbarment. 
Id.  Deceiving  tlie  court  into  entering  a 
judgment  by  default,  with  knowledge  of  a 
special  appearance  and  motion  by  defend- 
ant to  quash  the  service  of  summons.  Id. 
Attempt  to  suborn  wit-nesses,  purchase  of 
property  under  false  representations  and 
mortgaging  the  same  and  manipulating 
checks  so  as  to  defraud  a  bank.  People  v. 
Brown,  218  111.  301,  75  N.  E.  907.  Forgery 
of  a  client's  indorsement  on  a  check,  con- 
verting it  to  his  own  use,  and  converting  a 
deposit  in  court  made  by  another  client, 
were  sufficient  to  authorize  disbarment.  In 
re   Thresher    [Mont.]    84   P.  876. 
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client,'"  and  the  procuring  of  money  from  them  by  such  means/^  bad  faith  to 
clients/-  ^ecei^ing  money  as  collections,  and  refusing  to  pay  it  over  to  his  clients  on 
demand  and  tender  of  his  fees  and  expenses/^  are  grounds  for  disbarment.  In  New 
York  the  making  of  champertous  agreements  with  clients  subjects  an  attorney  to 
removal.'* 

Defense  or  excuse."'^ — The  motive  of  those  instrumental  in  the  conduct  of  the  pro- 
ceedings may  be  a  proper  matter  to  consider  in  connection  with  the  evidence  offered 
to  establish  respondent's  guilt.'^®  The  statute  of  limitations  is  no  defense/^  and  the 
courts  will  not  establish  a  limitation,  by  analogy  to  the  statute  of  limitations,  unless 
from  the  nature  or  circumstances  of  the  case  it  would  be  unjust  or  unfair  to  require 
the  attorney  to  answer.'^^    But  courts  will  not  consider  stale  charges.^** 

Proceedings  in  general.^^ — Disbarment  proceedings  are  usually  held  to  be  civil,^^ 
and  not  criminal ;  *-  but  they  are  in  the  interest  of  the  public,^^  and  their  gravity 
suggests  caution  and  strictness,  and  the  special  steps  to  be  taken  must  be  followed 
so  far  as  they  are  prescribed.^*  The  formal  and  technical  requirements  of  criminal 
jdeading  are  not  necessary  in  the  accusation,  but  it  must  fairly  inform  the  accused 
nf  the  precise  nature  of  the  misconduct  charged,^^  and  must  give  time  and  place 
jMid  allege  the  acts  of  misconduct  with  reasonable  certainty,^^  and  must  be  estab- 


ro.  Evidence  held  not  to  sustain  charges 
of  misrepresentation  and  corrupt  conduct. 
In   re   Kolstad    IN.   D.]    105   N.  W.    232. 

71.  Where  the  attorney  for  an  adminis- 
trator, prior  to  the  administrator's  appoint- 
ment, had  arranged  to  borrow  money  of 
him,  and  deposited  money  withdrawn  from 
the  estate  in  his  name,  using  part  to  cover 
an  overdraft,  giving  the  administrator  a 
check  for  part,  and  a  note  for  the  balance 
and  paying  him  $50  for  making  the  loan, 
held  that  the  attorney  was  guilty  of  mis- 
conduct under  Code  Civ.  Proc.  §  67,  author- 
izing suspension.  In  re  Freedman,  99  N.  Y. 
S.  135.  Instituting  criminal  proceedings  to 
extort  money  from  clients,  by  representing 
that  they  would  be  sent  to  prison  on  a 
charge  which  was  dismissed  for  want  of 
prosecution  after  they  had  paid  the  money. 
People  v.  Frisch.  218  lU.  275,  75  N.  E.  904. 
Evidence  sufficient  to  show  attorney's  col- 
lusion   in    the    criminal    proceedings.      Id. 

72.  Failure  to  pay  over  money  collected 
for  clients;  and  the  procuring  of  claims 
against  corporations  to  be  prosecuted,  which 
he  settled  for  substantial  compensation  as 
for  costs,  leaving  the  clients  to  shift  for 
themselves.  In  re  Clark,  108  App.  Div.  150, 
95  N.  Y.  S.  388.  Settling  with  a  party 
against  whom  he  was  retained  to  enforce 
claims,  in  order  to  secure  his  fee.  and  as- 
signing his  contracts  with  clients  to  enforce 
such  claims  and  notifying  them  ■  to  settle 
directly  with  the  other  party,  etc.,  is  mal- 
practice.     Id. 

73.  People  V.  Nicholas  [Colo.]  84  P.  67. 
Held  to  show  embezzlement  of  money  of 
clients  where  respondent  claimed  to  have 
sent  American  money  to  clients  in  foreign 
land  but  could  produce  no  instructions  to 
send  it  that  way  and  no  receipts  for  regis- 
tered letters  containing  it  and  where  there 
was  a  corresponding  item  in  his  private  ac- 
counts.     In   re   Nekarda,    100  N.    Y.   S.    42. 

74.  Under  Code  Civ.  Proc.  §  7^4,  the  giv- 
ing of  any  consideration  to  a  client  to  ob- 
tain his  claim  to  bring  suit  thereon,  or 
agreeing  to  pay  an  agent  of  the  profits  of 
cases,  for  services  in  inducing  other  persons 


to    place   claims    in    the   attorney's    hands,   is 
champertous.    In  re  Clark   [N.  Y.]   77  N.  E.  1. 

75.  See   5   C.   L.    321. 

76.  In    re   Byrnes    [Minn.]    105    N.    W.    965. 

77.  There  is  no  statute  of  limitations 
technically  applicable  to  disbarment  pro- 
ceedings.    In    re    Smith    [Kan.]    85    P.    584. 

78.  People  v.  Hooper,  218  111.  275,  75  N.  E. 
896. 

79.  "^''here  the  alleged  misconduct  oc- 
curred more  than  13  years  before  the  charge 
was  filed,  and  had  been  the  subject  of  a 
former  proceeding  which  was  abandoned 
after  the  accused's  defense  was  made 
known,  and  the  accused  had  ben  recognized 
professionally  and  socially  ever  since,  the 
court  refused  to  consider  it.  In  re  Elliott 
[Kan.]    84    P.    750. 

80.  See  5  C.  L.   321. 

81.  Its  purpose  is  to  ascertain  whether 
the  accused  is  worthy  of  confidence  and, 
possessed  of  that  good  moral  character 
which  is  a  condition  precedent  to  the  privi- 
lege of  practicing  law  and  continuing  in  its 
practice.  In  re  Thresher  [Mont.]  84  P.  876. 
The  remedy  of  disbarment  is  a  special  pro- 
ceeding to  deprive  the  accused  of  the  power 
to  abuse  the  office  of  attorney  and  counselor 
at  law.  In  re  Burnett  [Kan.]  85  P.  575. 
The  proceedings  are  conducted  generally  in 
harmony  with  the  practice  in  civil  cases.   Id. 

82.  The  proceeding  is  in  no  sense  a  crim- 
inal prosecution,  nor  in  aid  of  a  criminal 
investigation.  In  re  Thresher  [Mont.]  84  P. 
876.  The  end  to  be  attained  is  not  punish- 
ment but  protection.      Id. 

S3.      In    re    Byrnes    [Minn.]    105    N.    W.    965. 

84.  In  re  Burnette  [Kan.]  85  P.  575.  In 
Illinois  an  attorney  can  be  suspended  from 
practice  by  a  nisi  prius  court  only  in  pro-, 
ceedings  for  that  purpose,  as  provided  by 
Kurd's  Rev.  St.  1903,  c.  13  (People  v.  Kav- 
anagh,  220  111.  49,  77  N.  E.  107),  and  such 
a  court  cannot  suspend  an  attorney  as  a 
punishment  for  contempt  in  tlie  presence  of 
the  court    (Id.). 

S.'i.     In   re    Smith    [Kan.]    85   P.    584. 

86.  People  v.  Matthews,  217  111.  94,  75  N. 
E.  444. 
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lished  by  clear  evidence.*^  The  failure  of  the  prosecutor  to  include  in  a  particular 
proceeding  against  an  attorne}^  all  acts  of  misconduct  will  not  bar  subsequent  pro- 
ceedings for  misconduct  not  so  included.^^  Where  the  charges  involve  moral  tur- 
pitude, proof  of  conviction  of  crime  is  not  essential  to  disbarment.®"  The  court 
itself  is  the  trier  of  both  facts  and  law,  and  those  functions  cannot  be  delegated  to 
a  committee,  commission,  or  referee.**'*  In,  Nebraska  the  supreme  court  has  the  sole 
power  to  annul  an  admission  to  the  bar,**^  but,  if  the  charges  upon  which  proceedings 
to  disbar  are  based  involves  professional  misconduct  in  the  relations  of  an  attorney 
with  the  court  in  whicli  he  practices,  such  court  may,  upon  satisfactory  proof,  disbar 
him  from  practicing  before  it.**-  Where  proceedings  are  begun  against  an  attorney 
for  disbarment  based  upon  a  criminal  charge  alone,  which  is  not  admitted  by  the 
accused,  such  matter  will  not  l)e  investigated  while  the  charge  is  pending  upon  in- 
dictment in  the  criminal  court."^^  It  is  not  necessary  that  the  accused  attorney  be 
given  an  opportunity  to  be  heard  before  the  board  of  law  examiners  or  the  officer 
thereof  who  conducts  tlie  preliminary  investigation."*  Where  a  criminal  offense  is 
charged  in  disbarment  proceedings,  the  presumption  of  innocence  arises  and  the 
crime  charged  must  l)e  proved  beyond  a  reasonable  doubt."^  The  statute  of  Kansr  - 
relating  to  appeals  in  disbarment  cases,  which  provides  for  a  transfer  of  all  tli-- 
original  papers  and  a  transcript  of  the  docket  entries,  does  not  contemplate  a  trial 
de  novo  in  the  supreme  court,  but  to  create  a  special  method  for  bringing  up  such 
cases  for  consideration,  according  to  the  constitutional  appellate  jurisdiction  of  that 
court. "^  After  a  judgment  in  the  supreme  cotirt  remanding  such  a  cause  to  the  dis- 
trict court  for  trial,  it  is  not  essential  to  jurisdiction  that  the  accusation  be  refiled 
in  the  district  court;  and,  although  the  supreme  court  omits  to  make  an  order  for 
the  transfer  of  the  accusation  to  the  district  coitrt,  if  it  actually  be  present  then  and 
accessible  during  the  trial,  the  accused  sustains  no  injury  of  which  he  can  com- 
plain.®' Suspension  operates  simply  to  deprive  an  attorney  temporarily  of  the  right 
to  practice,"®  and  he  is  still  an  attorney  and  subject  to  the  jurisdiction  of  the  court"® 

Pi,einstatemcnt,^ — An  attorney,  disbarred  for  professional  misconduct  involving 
no  criminality  or  serious  wrong,  after  living  a  life  of  probit}'',  -sobriety  and  industry/ 
for  ten  years  thereafter,  was  reinstated.- 

§  4.  Creaiion  and  termination  of  relation  ivith  client.^ — A  proposal  a,nd  ac- 
ceptance will  constitute  the  relation  of  attorney  and  client.*    An  insane  person  may 


87.  Proof  of  other  acts  of  misconduct  will 
not  justify  disbarment,  when  those  charg-ed 
are  not  proven.  People  v.  Matthews,  217 
111.   94,   75   N.   B.    444. 

88.  In    re   Byrnes    [Minn.]    105    N.   W.    965. 
SS).     In  re  Smith    [Kan.]    85   P.   584.     Under 

Code  Civ.  Proc.  §  402,  sutad.  5,  and  by  Act 
1903  fSess.  Laws  1903,  p.  51).  In  re 
Thresher   [Mont.]    84  P.   876. 

90.     In   re  Smith    [Kan.]    85   P.   584. 

91  92,93.  In  re  Newby  [Neb.]  107  N.  W. 
830. 

94.  In    re    Byrnes    [Minn.]    105    N.    W.    965. 

95.  Conflicting  evidence  held  insufflcient 
to  support  a  charge  of  conspiracy  to  bribe 
jurors  and  to  induce  a  witness  to  abscond. 
People  V.  Sullivan,  218   111.   419,  75  N.  E.  1005. 

96,97.      In   re  Burnette    [Kan.]    85   P.   575. 

98.  In  re  Byrnes  [Minn.]  105  N.  W.  965. 
Where,  after  the  suspension  of  appellant's 
attorney  from  practice  and  the  striking  of 
his  brief  from  the  files,  appellant  filed  a 
brief  in  person  but  failed  to  appear  for  ar- 
gument and  the  cause  was  submitted  to  the 
department  on  the  briefs  he  was  not  entitled 


to  an  oral  argument  on  the  submission  of 
the  cause  to  the  court  in  bank,  regardless 
of  the  validity  of  the  suspension.  Sup.  Ct. 
Rule  28,  subd.  2  (64  Pac.  xii)  , provides  that 
submitting  a  cause  to  a  department  without 
oral  argument  shall  be  a  waiver  of  an  oral 
argument  in  bank.  Philbrook  v.  Newman 
[Cal.]    82   P.   772. 

99.  Motion  to  dismiss  proceedings  against 
an  attorney  under  suspension,  on  the  ground 
that  he  was  not  an  attorney  under  the  laws 
of  the  state,  denied.  In  re  Byrnes  [Minn.i 
105   N.   W.    965. 

1.  See  5  C.  L.  322. 

2,  In   re   Burris,    147   Cal.    370,    81    P.    1077. 
a.     See  5  C.  Ll    322. 

4.  State  V.  Shay,  3  Ohio  N.  P.  (N.  S.)  657. 
Evidence  of  interview  between  client  and 
attorney  held  admissible  to  show  relation 
of  attorney  and  client.  Baker  v.  Jackson 
[Ala.]    40   So.    348. 

NOTE.  Implied  contract:  A  contract  to 
pay  for  legal  services  may  be  implied  or 
negatived  according  to  the  circumstances. 
Mathews   v.    Lincoln    County    Commissioners, 
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appear  and  prosecute  or  defend  b}^  attorney,  at  least  M'hile  not  under  guardianship, 
any  ordinary  action  at  law,  if  no  special  reason  is  shown  to  the  contrary,  and  he  will 
be  bound  by  the  result.^  The  employment  of  an  attorney  by  a  private  corporation 
mav  be  proA-ed  by  conduct  constituting  an  estoppel.^  Sound  policy  forl)ids  an  attor- 
ney from  appearing  for  conflicting  interests.'^  A  contract  to  procure  legislation  is 
not  necessarily  bad,^  but  a  mere  lobbying  contract  is  against  public  policy."  A 
client  has  the  right  to  discharge  an  attorney  at  any  tirae,^°  but  must  pay  the  dis- 
charged attorney  money  due  him,^^  and  is  liable  in  damages  if  he  breaks  a  con- 
tract.^^^  An  attorney  of  record  can  -uathdraw  only  with  leave  of  court;  ^-  but  where 
the  court  appoints  three  practicing  attorneys  to  aid  a  prisoner  in  his  defense,  it  is 
not  error  for  one  to  "withdraw,  where  the  prisoner  makes  no  objection  at  the  time.^' 
And  a  court  has  no  power  to  dismiss  a  lawyer  from  his  client's  service.'-*  The  au- 
thority of  an  attorney  merely  to  bring  an  action  ends  with  the  rendition  of  final 


no  Minn.  348.  A  client,  knowing  the  attor- 
ney is  rendering  services  and  who  does  not 
dissent,  is  liable  on  an  implied  contract  for 
fees.  Davis  v.  V\"alker,  131  Ala.  204;  Cooper 
V.  Hamilton,  52  111.  119.  Mere  incidental 
bene'*^s  derived  from  professional  services 
aie  ..ot  sufficient  basis  for  an  implied  con- 
tract to  pay  for  such  services.  Lamar  v. 
Hall  and  Wimberly,  129  F.  79;  Roselius  v. 
Delachalse,  5  La.  Ann.  481.  If  the  party 
avails  himself  of  the  professional  services 
in  the  ordinary  mode  in  which  clients  avail 
themselves  of  such  services  and  nothing- 
more  appears,  a  promise  to  pay  for  such 
services  is  implied.  Ames  v.  Potter,  7  R.  I. 
265,    15   Tale   L.   R.    38. 

5.  Where,  pending  proceedings  to  probate 
a  will,  the  petitioner  became  insane  but 
nothing  further  was  done  as  to  his  insanity 
except  commitment  to  a  hospital,  the  rela- 
tion of  attorney  and  client  continued  as  to 
the  original  contract  of  employment  not- 
withstanding the  insanity.  McKenna  v. 
Garvey    [Mass.]    77   N.   E.   782. 

6.  Where  a  corporation  assumed  to  em- 
ploy an  attorney  and  received  the  benefit  of 
his  services,  the  contract  being  fully  exe- 
cuted on  his  part,  its  liability  to  pay  for 
the  services  could  not  be  evaded  on  the 
ground  that  such  employment  was  ultra 
vires.  Kelly  v.  Ning  Yung  Benev.  Ass'n 
[Cal.  App.]   84  P.   321. 

7.  Attorney '  suspended  under  Code  Civ. 
Proc.  §  402,  subsec.  5,  and  Laws  1903.  p.  51, 
c.  36,  for  acting  as  attorney  for  both  par- 
ties in  a  suit,  and  for  deceiving  the  court. 
In  re  Carleton  [Mont.]  84  P.  788.  On  the 
hearing  of  a  motion  to  set  aside  a  judgment 
of  annulment  of  a  marriage,  the  parties 
must  appear  by  separate  counsel  and  the 
same  counsel  cannot  represent  both  parties. 
Johnson  v.  Johnson  [N.  C]  53  S.  E.  623. 
The  attorney  of  the  executors  of  an  estate 
cannot  represent  the  heirs  for  th  purpose 
of  supervising  the  executors'  acts  in  the  dis- 
tribution of  the  estate.  Bryant  v.  Mcintosh 
[Cal.  App.]  84  P.  440.  The  payment  by  the 
executors  of  the  balance  due  certain  heirs 
to  such  attorney  was  wrongful  and  the 
heirs  could  recover  such  sums  from  the  ex- 
ecutors,   under    Code    Civ.    Proc.    §    1666.      Id. 

S.  The  fact  that  an  attorney,  In  carrying 
out  an  agreement  to  collect  facts  and  pre- 
sent arguments  to  the  proper  authorities  to 
secure  a  reduction  in  the  purchase  price  of 
certain    Indian    lands,    appears    before    com- 


mittees of  Congress  and  explains  the  nature 
of  a  bill  authorizing  such  reduction  does  not 
render  the  contract  void  or  prevent  the  re- 
covery of  compensation.  Stroemer  v.  Van 
Orsdel  [Neb.]    107  N.  W.  125. 

9.  Stroemer  v.  Van  Orsdel  [Neb.]  107  N. 
W.  125.  An  allowance,  as  expenses,  for 
services  of  persons  assisting  in  the  collec- 
tion of  French  spoliation  claims,  where  such 
services  were  of  the  nature  of  "lobbying," 
was  held  improper.  Waggaman  v.  Earle,  25 
App.  D.  C.   582. 

10.  A  client  may  discharge  an  attorney, 
under  contract  to  render  services,  who  fails 
to  pay  over  on  demand  the  amount  due  the 
client  under  the  contract.  Goodin  v.  Haya 
[Ky.]  88  S.  W.  1101.  The  question  of 
whether  the  revocation  of  a  power  of  at- 
torney was  intended  as  a  dismissal  of  an 
attorney  from  the  case,  was  properly  sub- 
mitted to  the  jury.  Weil  v.  Fineran  [Ark.] 
93    S.   W.    568. 

11.  An  attorney  discharged  without  cause 
can  recover  for  his  services  at  the  con- 
tract price,  less  such  sum  as  reasonably  rep- 
resents the  unperformed  part  of  the  serv- 
ices (Goodin  v.  Hays  [Ky.]  88  S.  W.  1101), 
and  if  discharged  for  cause,  he  can  recover 
only  a  reasonable  compensation,  without 
regard  to  the  contract  price  (Id.).  One  may 
dismiss  his  attorney  at  will  without  any 
cause  subject  to  liability  for  accrued  or 
agreed  compensation.  Johnson  v.  Ravitch, 
99  N.  Y.  S.  1059. 

11a.  An  instruction,  in  an  action  by  an 
attqrney  for  breach  of  contract  of  employ- 
ment, that  if  defendant  intended  to  dismiss 
plaintiff,  he  was  entitled  to  recover  dam- 
ages therefor,  was  proper.  Weil  v.  Fineran 
[Ark.]    93   S.  W.  568. 

12.  When  a  solicitor  has  entered  his  ap- 
pearance of  record  for  a  client,  he  cannot 
terminate  the  relation,  so  far  as  the  rights 
of  the  opposite  party  are  concerned,  until 
there  has  been  a  withdrawal  of  record  by 
leave  of  court.  Krieger  v.  Krieger  [111.] 
77  N.   E.   909. 

13.  State  V.  Briggs   [W.  Va.]   52  S.  E.  218. 

14.  When  the  attorney  for  a  defendant 
in  a  criminal  case  has  abandoned  his  client 
on  the  day  of  trial,  and  the  defendant  can- 
not give  bond  and  secure  a  lawyer  to  look 
after  his  interests  until  his  paid  attorney 
can  be  found,  it  is  proper  for  the  court  to 
appoint  counsel  for  the  defendant,  if  he  has 
no  means  to  employ  a  lawyer.     This  action 
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Judgment/''  and  an  attorney  has  no  authority  to  take  an  appeal  without  further  em- 
ployment/*' or  to  make  a  gratuitous  waiver  of  appeal. ^'^  But  where  a  transaction 
with  a  client,  favorahle  to  the  attorney,  took  place  within  an  hour  after  the  attor- 
neys' receipt  and  cashing  of  a  check  given  by  the  adverse  party  in  settlement  the 
relation  of  attorney  and  client  still  existed,  so  as  to  render  it  incumbent  upon  the 
attorneys  to  show  that  the  transaction  was  fair.^*  When  a  termination  of  litigation 
and  not  a  substitution  is  sought,  an  order  terminating  the  emplo}Tnent  should  be 
allowed  on  referring  the  matter  of  compensation  earned.^® 

Substitvtiou.-^ — A  party  has  an  absolute  right  to  change  his  attorney  at  any 
time,-^  subject  onl}-  to  the  payment  or  securing  of  the  fees  and  charges  due  him.,-^ 
but  it  must  be  done  by  order  of  the  court,  which  will  provide  for  such  payment 
or  security.^^  where  no  misconduct  of  the  attorney  is  shown.-*  Where  a  case  is  taken 
upon  a  contingent  fee.  the  client  may  nevertheless  substitute  another  attorney.-^ 
and  it  is  discretionar}'  with  the  court  to  compel  pa\TQent  for  services  already  ren- 
dered as  a  condition  of  substitiition,-'^  although  it  will  not  do  so  when  the  contract 
for  compensation  is  of  doubtful  validity,^^  An  order  of  substitution  giving  the  sup- 
planted attorney  a  "first  lien"  on  the  recovery  does  not  fail  to  protect  him  nor  de- 
stroy his  lien  because  it  directs  surrender  of  papers.^* 

§  5.  Piiglits.  duties,  and  Jmhillties  between  attorn-cy  and  client;  loyalty  and 
good  faith.-'-' — The  duty  assigned  to  an  attorney  is  a  personal  duty  which  cannot  be 
delegated  or  performed  by  another,^"  or  be  transferred  to  another,  without  consent 
of  his  client. ^^ 

Diligence.^- — An  attorney  must,  at  least,  be  familiar  with  the  well-settled  prin- 
ciples of  law  and  rules  of  practice  which  are  of  frequent  application.^^  He  must 
use  all  proper  and  legal  means  of  establishing  his  client's  rights.^*  He  must  be  held 
to  loiow  the  return  day  of  process  issued  by  his  direction,  must  keep  himself  in- 
formed of  the  steps  taken  by  the  sheriff  in  its  execution,  and  must  give  all  instruc- 
tions to  secure  his  client's  interests. ^^  He  must  at  all  times  inform  himself  of  the 
state  of  the  record,  before  taking  any  further  step.^^ 


of  the  court  does  not,  ho^vever,  discharge 
the  paid  attornev  from  the  case.  State  v. 
Shay,   3   Ohio  X.   P.    (X.   S.)    657. 

15.  Hey  V.  Simon  [Ky.]  93  S.  V\^  50.  The 
authority  of  an  attorney  employed  to  pro- 
cure a  divorce  terminated  after  the  entry 
of  a  decree  in  plaintiff's  favor.  Conklin  v. 
Conklin,  99  X.  T.  S.  310.  A  demand  for  the 
payment  of  alimony  made  by  one  Tvho  had 
been  attorney  for  the  other  party  in  the 
divorce  proceedings  ■was  insufflcient  to 
justify  a  commitment  for  contempt  by  re- 
fusal to  pay.  Kalmanowitz  v.  Kalmanowitz, 
95  N.  Y.  S.   627. 

16.  A  petition  alleging  negligence  of  an 
attorney  in  not  taking  an  appeal,  etc.,  held 
not  to  state  a  cause  of  action.  Hey  v.  Si- 
mon   [Ky.]    93   S.   W.   50. 

17.  Keoughan  &  Co.  v.  Equitable  Oil  Co. 
[La.]    41   So.    8S. 

18.  Hill  v.   Hall   [Mass.]    77   N.   E.   831. 

19.  In  re  Cable,  99  X.  Y.  S.  1096. 

20.  See  5   C.   L.   323. 

21.  Silverman  v.  Pennsylvania  R.  Co.,  141 
F.  382;  Anglo-Continental  Chemical  Works 
V.  Dillon,   97  X.   Y.   S.    lOSl. 

22.  People  v.  Bank  of  Staten  Island,  99 
N.   Y.   S.    486. 

23.  Rule  10  of  the  supreme  court  has  been 
so  construed.  People  v.  Bank  of  Staten 
Island,    99    X.    Y.    S.    486.      This    is    applicable 


to     the     surrogate's    court.     In     re    Bender's 
V^'lll,   97  X.  Y.   S.    171. 

24.  Anglo-Continental  Chemical  V\^orks  v. 
Dillon,   97  X.  Y.  S.   1081. 

25. 2«.  Silverman  v.  Pennsylvania  R.  Co., 
141  F.  382. 

27.  A  contract  for  contingent  fee,  "all 
disbursements  to  be  advanced  by  the  attor- 
ney," held  void  for  champerty  under  the 
law  of  Xe'w  York,  but  possibly  valid  in 
Pennsylvania  where  it  was  made.  Silver- 
man  V.  Pennsylvania  R.   Co.,    141   F.   382. 

25.  Johnson   v.    Ravitch,    99  N.   Y.   S.    1059. 

29.  See  5   C.   L.    323. 

30.  Chicago  &  S.  Traction  Co.  v.  Flaherty 
[111.]   78  X.  E.  29. 

31.  Johnston  v.  Baca   [X.  M.]    85   P.   237. 

32.  See   5   C.   L.   323. 

33.  Enterline  v.  Miller,  27  Pa.  Surer  Ct. 
463.  A  charge  simply  that  the  neglig^nc*^ 
or  ignorance  of  attornej-s  must  be  gross  im- 
properly refused  as  not  sufficiently  defining 
the  duty  of  attorneys.  Patterson  v.  Frazer 
[Tex.]    94   S.   W.    324. 

34.  Dart  v.  Richardson  [Minn.]  104  X.  W. 
1094.  As  long  as  an  attorney  remains  in 
the  case,  he  is  bound  as  an  officer  of  the 
court  not  to  impede  the  business  of  the  court 
by  neglecting  his  duty  to  his  client.  State 
V.    Shay,    3   Ohio    X.    P.    (X.   S.)    657. 

35.36,37.  Enterline  v.  Miller,  27  Pa. 
Super.   Ct.   463. 
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An  attorney  is  not  liable  to  his  client  for  a  failure  to  succeed,  resulting  in  loss 
to  his  client,"  unless  this  is  due  to  his  mismanagement  of  the  business  intrusted  to 
him,  through  bad  faith,  inattention,  or  want  of  professional  skill ;  ^^  nor  is  an  attor- 
ney responsible  for  a  mistake  of  the  sheriff,  to  which  he  in  no  way  contributes,  but 
when  he  acquiesces  therein  and  directs  further  proceedings  founded  on  it,  he  makes 
the  error  his  own  and  is  answerable  for  the  resulting  loss  to  his  client.^^  Although 
the  cases  in  which  damages  have  been  recovered  against  attorneys  for  negligence  in 
failing  to  prosecute  suits  are  generally  where  the  cause  of  action  was  a  liquidated 
demand,*"  yet  the  client's  right  of  recovery  of  damages  on  account  of  his  attorney's 
negligence  is  not  restricted  to  such  cases ;  *^  and  a  recovery  may  be  had  of  l)oth  tlio 
actual  and  exemplary  damages  that  might  have  been  recovered  in  an  action  for 
slander,  which  was  lost  b}'  the  attorney's  negligence.*^  In  detailing  to  the  jury  the 
cause  of  action  wherein  negligence  of  attorneys  is  predicated,  it  is  error  to  misstate 
it  so  that  the  amount  recoverable  would  have  been  enhanced.*^  In  an  action  against 
an  attorney  for  misconduct,  which  operated  to  deprive  the  client  of  title  to  prop- 
erty sold  under  a  conditional  contract,  the  measure  of  damages  was  the  market  value 
of  the  property  at  the  time  of  the  bringing  of  the  suit  which  deprived  the  client 
of  it." 

Dealings  hetween  atiorney  and  client.*^ — He  owes  to  his  client  the  duty  of  the 
utmost  loyalty  and  good  faith,*®  and  should  disclose  facts  within  his  knowledge  es- 
sential to  his  client's  full  understanding  of  dealings  with  him.*"  The  law  does  not 
prohibit  an  attorney  from  dealing  with  his  clients,*^  but  transactions  between  them 
will  be  closely  scrutinized,  especially  where  the  attorney  acquires  any  of  the  client's 
p^oper^i^*''    To  sustain  a  transaction  between  attorney  and  client,  which  is  favorable 


38.  Enterline  v.  MUler,  27  Pa.  Super.  Ct. 
463.  Where  an  indictment  for  a  misde- 
meanor returned  against  plaintiff  was  so  in- 
sufficient tliat  lie  could  not  have  been  re- 
quired to  plead  thereto  and  his  attorney 
could  doubtless  have  obtained  a  dismissal 
thereof,  havingr  effected  a  settlement  out  of 
court,  but,  instead,  advised  plaintiff  to  plead 
guilty  to  petty  larceny,  for  which  offense 
plaintiff  was  sentenced  to  one  year's  impris- 
onment, whether  the  attorney  was  remiss 
in  his  duty,  entitling  plaintiff  to  damages, 
w^as  a  question  for  the  jury.  Cleveland  v. 
Cromwell,    110   App.   Div.    82,    96   N.   Y.   S.    475. 

39.  Attorney  held  liable,  where  the  sher- 
iff made  a  levy  after  the  return  day  of  a 
writ  and  the  attorney  directed  further  pro- 
ceedings based  on  the  void  levy,  resulting  in 
loss  to  his  client.  Enterline  v.  Miller,  27 
Pa.    Super.   Ct.    463. 

40.  Patterson  v.  Frazer  [Tex.  Civ.  App.] 
93   S.  W.   146. 

41.  Patterson  &  Wallace  v.  Frazer  [Tex. 
Civ.  App.]  93  S.  W.  146.  Complaint  held  to 
state  a  cause  of  action  by  an  attorney 
against  his  partner  for  instigating  disbar- 
ment proceedings  against  plaintiff  while 
mentally  weak  and  incapacitated  and  for 
failure  to  defend  plaintiff  as  his  attorney 
in  the  disbarment  proceedings,  whereby 
judgment  by  default  was  taken  against  him. 
Burnette  v.    Elliott    [Kan.]    84    P.    374. 

43.  A  verdict  for  both  "actual  damages" 
and  for  "exemplary  damages"  in  such  case 
held  to  have  intended  the  exemplary  dam- 
ages that  plaintiff  might  have  recovered  in 
the  action  for  slander.  Patterson  v.  Fra- 
zer   [Tex.    Civ.    App.]    93    S.    W.    146. 

43.     Narrating     alleged     actionable     words 


variant  from  the  evidence  so  that  punitive 
damages  might  be  warranted.  Patterson  ■" 
Frazer    [Tex.]    94   S.    W.    324. 

44.  Whitney  v.  Abbott  [Mass.]  77  N.  E. 
524. 

45.  See   5  C.  L.   324. 

46.  Enterline  v.  Miller,  27  Pa.  Super.  Ct. 
463;  Dart  v.  Richardson  [Minn.]  104  N.  W. 
1094. 

47.  Attorneys  in  making  contracts  of  em- 
ployment are  required  to  exercise  the  high- 
est order  of  good  faith  with  their  clients 
and  to  disclose  all  information  which  would 
or  might  influence  the  client  in  making  the 
contract.  Weil  v.  Fineran  [Ark.]  93  S.  W. 
56S.  A  contract  of  retainer,  dictated  by  an 
attorney  and  signed  by  a  client  unable  to 
read  English  and  knowing  nothing  of  its 
contents  except  as  it  was  explained  to  her. 
should  be  interpreted  as  favorably  to  the 
client  asi  the  language  will  permit.  Har- 
kavy  V.  Zisman,  96  N.  Y.  S.  214. 

48.  Mansfield  v.  Wallace,  217  111.  619,  75 
N.   E.   682. 

49.  Equity  has  jurisdiction  of  a  suit  to 
rescind  a  sale  by  an  attorney  to  his  client, 
where  the  sale  was  induced  by  a  misuse  of 
the  attorney's  position  of  trust.  Hill  v. 
Hall  [Mass.]  77  N.  E.  831.  An  attorney  who 
purchases  his  client's  property  at  a  parti- 
tion sale  conducted  by  him  must  show  that 
the  purchase  was  made  witli  the  utmost 
fairness.  Mansfield  v.  Wallace,  217  111.  610, 
75  N.  E.  682.  Such  a  sale  to  the  attorney 
will  .not  be  sustained,  ■n'here  he  failed  to 
make  lienholders  parties  to  tiie  proceeding, 
so  that  the  real  condition  of  the  title  was 
concealed  and  others  could  not  bid  intelli- 
gently   (Id.),    or   where    he    successfully   de- 
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to  the  attorney,  he  must  show  that  he  used  no  undue  influence,  that  he  gave  his 
client  all  information  an,d  advice  that  he  should  have  done  "were  he  not  interested, 
and  that  the  transaction  was  as  beneficial  to  the  client  as  it  'would  have  been  if  the 
client  had  been  dealing  with  a  stranger.^"  A  client  may  attack  or  sue  on  a  contract 
with  his  attorney  as  to  which  if  made  with  an  ordinary  person  he  would  be  defeated 
as  one  in  pari  delicto.^^  In  impressing  a  trust  on  property  held  by  the  attorney  as 
a  residt  of  such  transaction,  equity  may  be  done  in  the  decree  without  previous  ten- 
der.^- AMiere  one  of  two  attorneys,  employed  for  a  contingent  fee,  fraudulently 
procured  the  assignment  of  the  client's  whole  cause  of  action  of  damages  and  a 
compromise  of  the  same,  it  was  set  aside  as  to  the  rights  of  the  innocent  attorney, 
but  held  good  as  to  the  other."^  In  the  suit  by  the  client  and  the  attorney  to  set 
aside  such  fraudulent  assignment  to  the  other  attorney,  the  rights  of  the  plaintiff 
attorney  are  worked  out  through  the  part}',  and  it  is  immaterial  that  there  is  no>  as- 
signment of  an  interest  to  him,  in  writing,  duly  acknowledged,  filed  and  noted  in 
the  docket  of  the  court,  or  actual  notice  to  defendant;  ^*  but  without  such  assign- 
ment of  interest  or  notice,  her  attorney  would  have  no  standing  alone  to  set  aside 
the  fraudulent  assignment. ^^ 

Accouniing  to  client.^° — Where  a  creditor  sent  a  claim  to  an  attorney  for  col- 
lection and  in  the  settlement  of  another  controversy  money  came  into  the  attornev's 
hands,  on  the  understanding  that  the  attorney  would  send  his  check  to  the  creditor 


terred  others  from  bidding  and  bought  the 
property  for  himself  at  an  inadequate  price 
(Id.;. 

In    re   Holland,    110    App.    Div.    799,    97 
S.    202;    Hill   v.    Hall    [Mass.]    77    N.    E. 


50. 

N.   T 
831. 
51. 


Richardson 


Johnson     [La.]     39    So. 
449   [advance  sheets  only]. 

Note:  This  case  is  interesting  because  of 
the  peculiar  facts  involved  and  shows  how 
zealously  the  courts  -will  guard  the  interest 
of  a  client.  The  court  says  "that  the  client 
may  sue  on  a  contract  made  with  his  attor- 
ney which  lie  could  not  attack  if  made  with 
another  person,  and  the  doctrine  may  be 
extended  to  the  case  of  a  contract  alleged 
to  have  been  entered  into  by  one  attorney 
w^ith  the  client  of  another  and  superinduced 
by  a  conspiracy  bet'ween  the  t'wo  attorneys 
to  injure  or  despoil  the  client."  The  general 
rule  is  that  a  conveyance  fraudulent  as  to 
both  parties  cannot  be  attacked  by  either 
since  the  law  gives  no  action  for  the  en- 
forcement of  fraudulent  contracts.  Mason 
v.  Baker,  8  Ky.  208,  10  Am.  Dec.  724;  Brough- 
ton  V.  Broughton,  4  Rich.  L.  [S.  C]  491; 
Hess  V.  Final.  32  Mich.  515:  Neal  v.  Neal,  26 
Ky.  L.  R.  962,  82  S.  W.  981.  A  breach  of 
promise  to  marry  constitutes  the  person  to 
whom  the  promise  is  made  a  creditor  from 
the  time  of  the  breach.  14  Am.  &  Eng.  Enc. 
of  Law  [2d  Ed.]  252,  and  cases  cited.  And 
as  a  convejance  to  defeat  the  creditor  is 
fraudulent  the  courts  ■will  not  generallj*  re- 
lieve the  grantor  if  the  grantee  will  not  re- 
convey.  But  as  laid  down  in  the  principal 
case,  though  the  attorney  and  client  may 
both  be  in  delicto,  they  are  not  necessarily 
in  pari  delicto  and  a  conveyance  wMll  be  set 
aside  for  any  fraud.  Yerkes  v.  Crum,  2  N. 
D.  72;  Hooker  v.  Oxford,  33  Mich.  453;  Jen- 
nings v.  McConnell,  17  111.  148.  However, 
the  fact  that  the  defendant  holding  the  land 
was  a  lawyer  should  not  of  itself  give  cause 


for  enforcing  a  reconveyance  in  contraven- 
tion of  the  rule  before  mentioned,  though 
the  court  lays  some  stress  on  the  fact  that 
he  was'  an  offlcer  of  the  court.  The  bill  was 
sustained  because  of  the  allegation  of  con- 
federacy between  plaintiff's  lawyer  and  the 
other  defendant.  Young  v.  Murphy,  120  Wis. 
49,  97  N.  W.  496.  In  this  case  the  facts 
were  somewhat  similar  except  that  the  law- 
yer's wife  held  the  title.  A  reconveyance 
was  ordered. — 4  Mich.  L.   R.   301. 

"When  one  party  to  an  illegal  contract 
bears  a  fiduciary  relation  to  the  other 
(Barnes  v.  Brown,  32  Mich.  146),  or  is  in  a 
more  advantageous  position  (Smith  v.  Brom- 
ley, 2  Doug.  [Mich.]  696),  the  other  is  not 
in  pari  delicto  and  can  recover  (Schermer- 
horn  v.  Talman,  14  N.  Y.  93,  123).  For  these 
reasons,  a  client  is  given  a  remedy  against 
his  attorney  for  consideration  paid  on  an 
illegal  contract.  Freelove  v.  Cole,  41  Barb. 
[N.  J.]  318;  Herrick  v.  Lynch,  150  111.  283. 
See  note  to  83  Am.  St.  Rep.  159.  The  prin- 
cipal case  correctly  applies  these  principles 
The  additional  reason  given  by  the  court, 
that  the  defendant  was  an  officer  of  the 
court,  is  open  to  the  objection  that  he  was 
not  acting  as  such  in  this  transaction.  Spe 
Roman  v.  Mali,  42  Md.  513,  6  Columbia  L.  R. 
198. 

Z^2.  Richardson  v.  Johnson  [La.]  39  So. 
449    [advance   sheets   only]. 

53.  Plaintiff  not  required,  as  a  condition 
of  setting  aside  the  assignment,  to  first 
surrender  and  restore  to  the  attorney  who 
procured  it,  a  tract  of  land  conveyed  to  her 
by  the  attorney.  Bush  v.  Prescott  &  N.  "W. 
R.    Co.    [Ark.]    89   S.    W.    86. 

54.  As  required  by  Kirby's  Dig.  §  4457. 
Bush  v.  Prescott  &  N.  W.  R.  Co.  [Ark.]  89 
S.   W.   86. 

55.  Bush  V.  Prescott  &  N.  W,  R.  Co. 
[Ark.]    89   S.    W.    86. 

56.  See   5  C.  L.    325. 
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in  payment  of  the  claim,  whether  the  creditor  could  recover  from  the  attorney  on 
the  theory  tnat  the  debtor  had  paid  the  claim  to  him,  was  a  question  for  the  jury.-^^ 

The  cHeivt  may  compromise  and  dismiss  ^*  a  suit  without  his  attorney's  con- 
sent,^^  and  it  follows  that  a  defendant  has  the  right  to  procure  a  release  of  a  claim 
for  injuries,  if  done  fairly  and  with  due  regard  for  rights  of  plaintiff's  counsel.'''* 
It  is  against  public  policy  to  stipulate  in  a  contract  for  a  contingent  fee  that  the 
client  shall  not  settle  without  the  attorney's  consent,®^  or  prior  to  the  rendition 
of  a  judgment  or  decree,  when  the  attorney's  lien  would  attach.^-  And  where  the 
plaintiff  settles  and  withdraws  the  action  before  verdict,®^  the  case  will  not  be  re- 
stored to  the  docket  on  a  claim  by  the  attorney  that  if)  was  done  to  defraud  him  of 
his  fees  and  disbursements,  where  his  only  showing  was  of  a  verbal  agreement  to 
give  him  so  much  of  the  judgment  as  was  necessary  to  compensate  him.®* 

§  6.  Remedies  between  the  parties.'^''' — The  claim  of  a  client  for  money  col- 
lected by  his  attorney  is  an  implied  contract,  within  the  terms  of  a  statute  providing 
for  bringing  actions  on  contract,  express  or  implied,  in  the  name  of  the  person  really 
interested.^®  An  action  cannot  be  maintained  against  an  attorney  to  recover  money 
in  his  hands  belonging  to  his  client,  until  after  demand  and  refusal  to  pay  ovef,®^ 
and  in  such  action  the  burden  is  on  the  attorney  to  prove  that  he  was  justified  in 
making  a  settlement  for  less  than  was  agreed  on  between  him  and  his  client.®^  The 
attorney  is  liable  for  interest  on  such  money  only  from  the  time  he  actually  col- 
lected it.®^  The  attorney's  right  of  lien  does  not  necessarily  and  of  itself  prevent  an 
action  by  the  client  to  recover  the  funds  held;''*'  but,  if  the  attorney  has  a  valid 
claim  on  the  funds  for  services,  that  is  a  matter  of  defense  or  counterclaim.'^^  By 
statute  in  Alabama,  a  summary  judgment  may  be  had  against  an  attorney  for  fail- 
ure to  pay  over  money  collected  by  him.'^^     The  movant  for  summary  judgment 


57.  MUlhiser  &  Co.  v.  Leatherwood  [N.  C] 
52  S.  E.   782. 

58.  See  5  C.  L.  327,  n.  97,  and  see,  also, 
post   §   7,  Lien. 

5J).  Olson  V.  Sargent  County  [N.  D.]  107 
N.  W.  43.  It  is  well  settled  that  the  plaint- 
iff has  a  right  to  settle  his  action  whether 
his  attorney  consents  or  not.  Van  Der 
Beek  v.  Thomason,  99  N.  T.  S.  538.  One  who, 
as  attorney,  brings  a  proceeding"  of  unlaw- 
ful detainer  in  the  name  of  another,  iTiaj 
thereby  estop  himself  to  deny  that  the  nom- 
inal plaintiff  is  the  real  party  in  interest 
and  entitled  to  settle  the  litigation,  though 
the  defendant  may  know  that  the  attorney 
claims  possession  of  the  premises.  Edwards 
V.  Sourbeer  [Kan.]  84  P.  1033.  It  is  for  the 
client  alone  to  determine  whether  he  "will 
continue  the  litigation  or  agree  with  his  ad- 
versary to  settle  and  discontinue  it.  That 
is  a  matter  in  whicli  the  attorney  has  no 
legal  interest  and  in  which  his  judgment 
and  will  must  at  all  times  be  subordinated 
to  his  client's.  Oishei  v.  Metropolitan  St. 
n.    Co.,    110    App.    Div.    709,    97    N.    T.    S.    447. 

60.  Kuehn  v.  Syracuse  Rapid  Transit  R. 
•Co.    [N.   Y.]    76   N.   E.   589. 

61.  Papineau  v.  White,  117  III.  App.  51; 
Jackson   v.   Stearns    [Or.]    84   P.   798. 

63.  Under  B.  &  C.  Comp.  §  1063,  giving 
such  lien.  Jackson  v.  Stearns  [Or.]  84  P. 
798 

6.3.  Under  Gen.  St.  1902,  §§  595,  596,  pro- 
viding for  such  action.  De  Wandelaer  v. 
Sawdey    [Conn.]    63  A.  446. 

64.  De  Wandelaer  v.  Sawdey  [Conn.]  63 
A.   446. 


65.  See  5  C.  L.    325. 

66.  Code  1896,  §  28.  Allen  v.  Alston 
[Ala.]    41    So.    159. 

67.  Evidence  held  to  warrant  a  finding 
that  such  demand  had  been  made.  Whin- 
ery  v.   Brown    [Ind.  App.]    75  N.   E.   605. 

68,69.  Harkavy  v.  Zisman,  96  N.  T.  S. 
214. 

70.  Whinery  v.  Brown  [Ind.  App.]  75  N. 
E.  605. 

71.  Whinery  v.  Brown  [Ind.  App.]  75  N.  E. 
605.  Where  a  client  discharged  liis  attorney 
under  contract,  and  sued  him  for  money 
collected,  the  attorney  could  set  off  his 
claim  for  services  against  the  amount  in 
his  hands.  Goodin  v.  Hays  [Ky.]  88  S.  W. 
1101.  In  such  case  interest  should  be  al- 
lowed from  the  time  the  attorney  collected 
the  money;  but,  if  the  attorney  recovers 
judgment,  interest  should  be  allowed  on  the 
balance  due  from  the  time  of  the  discharge. 
Id. 

73.  Code  1S96.  c.  106.  Notice  of  motion 
for  summary  judgment,  served  on  default- 
ing attorney,  held  sufHcient.  McDonald  v. 
State  [Ala.]  39  So.  257.  The  proper  demand 
on  a  defaulting  attorney  under  Code  1896, 
§§  3810,  3811,  is  for  the  gross  sum  collected 
and  in  his  hands,  though  he  is  entitled  to 
retain  part  as  compensation.  Id.  And  he 
cannot  set  up  a  set-off  in  defense,  the  the- 
ory of  the  statute  being  that  he  can  make 
no  claim  until  he  has  discharged  his  duty 
by  putting  the  fund  in  control  of  the  court, 
and  then  only  for  compensation  for  collec- 
tion. Id.  Reasonable  time  after  demand 
held    to    have    elapsed,    authorizing    entry    of 
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against  an  attorney  in  such  cases  must  prove  the  demand  for  the  money  collected 
and  the  refusal  to  pay,  when  the  same  is  alleged  and  denied."^ 

§  7.  Compensation  and  lien.  Right  to  and  amount  and  items  of  compenson 
iionJ* — The  right  depends  on  the  performance  of  the  service  or  engagement  and 
not  on  a  successful  outcome,'^  except  that  parties  may  by  contract  make  the  fee  con- 
lingent.'"  If  the  attorney  repudiates^'  his  contract  he  cannot  recover  thereon. 
Lack  of  skill  in  his  profession,  inattention  to  duty  or  bad  faith  toward  his  client 
forms  defense ;  "*  but  not  malpractice  or  unskilfulness  in  another  engagement."^ 
The  fact  that  others  received  some  benefit  from  the  services  of  an  attorney  employed 
by  defendant  is  no  defense.^**  There  can  be  no  recovery  on  a  contract  champertous 
or  otherwise  invalid.^^  The  knowing  acceptance  of  services  from  an  attorney  who 
had  represented  other  parties  waives  that  defense.^-  The  claim  of  attorneys,  imder 
an  express  contract  for  one-half  of  the  land  recovered  as  their  compensation  for 
services,  was  not  barred  by  laches,  where  the  party  in  possession  had  made  no  real 
improvements,  had  got  as  much  off  of  the  land  as  he  had  paid  in  taxes  and  had  not 
established  adverse  possession. ^^  Where  an  attorney  agreed  to  defend  defendant's 
son  against  a  charge  of  murder,  for  a  stipulated  fee,  a  promise  to  pay  such  attornev 
for  another  attorney  a  further  sum,  due  him  by  witnesses  against  the  son,  for  secur- 
ing their  release  from  jail,  was  without  consideration.^*  An  administrator  may  be 
allowed  for  legal  services  done  for  the  estate  in  conjunction  with  another  lawyer.^*^ 
A  bankrupt's  trustee,  though  an  attorney,  is  not  bound  to  perform  legal  services  for 
the  estate,  and  if  he  does  so,  is  not  entited  to  recover  attorney's  fees  therefor.*® 

Any  sum  not  in  itself  unconscionable  and  fraudulent  may  be  agreed,*^  and  an 
agreement  to  pay  for  services  requested  by  another  is  not  one  to  answer  his  debt.** 
If  there  is  no  agreed  fee  for  services  rendered,  a  reasonable  compensation  is  due 
therefor.^^    On  the  dismissal  of  an  attorney  he  may  recover  only  what  he  has  then 


summary    judgment     against     the     attorney. 
Id. 

73.  McCarley   v.    White    [Ala.]    39    So.    978. 

74.  See  5  C.  L.  325.  An  action  to  fore- 
close a  mortgage  for  fees  held  not  barred 
by  earlier  judgments.  Gathers  v.  Linton 
[Neb.]    106   N.    ^\    468. 

75.  An  attorney  employed  to  conduct 
proceedings  under  a  statute  was  entitled  to 
recover  for  his  services  in  litigation  and 
appeals  necessary  in  support  of  the  validity 
of  the  statute,  wliere  tlie  clients  knew  of 
the  litigation  and  of  the  attorney's  appear- 
ance in  tlieir  behalf  in  good  faith,  although 
he  was  unsuccessful  because  of  the  invalid- 
ity of  the  only  statute  authorizing  the  pro- 
ceedings. Sanford  v.  Bronson,  109  App.  Div. 
835,  96   N.  Y.   S.   859. 

76.  See  post,   this  section. 

77.  The  fact  that  attorneys  who  had 
agreed  for  a  contingent  fee,  based  on  the 
amount  recovered,  made  their  client  defend- 
ant in  the  partition  suit  relating  to  the 
property,  in  order  to  liave  the  amount  of 
their  fee  settled,  did  not  amount  to  a  re- 
pudiation of  the  contract  and  deprive  them 
of  the  right  to  recover  the  stipulated  fee. 
Tull  V.   Nash    [C.    C.   A.]    141   F.   557. 

78.  Enterline  v.  Miller,  27  Pa.  Super.  Ct. 
463. 

79.  Alleged  mismanagement  of  another 
case  held  not  to  be  malpractice  defeating 
recovery  on  quantum  meruit  by  dismissed 
attorney.      Smith   v.    Hoctor,    99    N.    Y.    S.    S43. 

SO.  Kelly  v.  Ning  Yung  Benev.  Ass'n, 
[Cal.   App.]    84    P.    321. 


81.  See  Champerty  and  Maintenance,  5 
C.  L.  665.  And  see  Dreyfuss,  "Well  &  Co.  v. 
Jones,  116  111.  App.  75;  Papineau  v.  White, 
117   111.   App.   51. 

82.  Patterson  v.  Fleenor  [Ky.]  89  S.  W. 
705. 

S3.  Lipscomb  v.  Adams,  193  Mo.  530,  91 
S.   W.   1046. 

84.  Bailey  v.  Devine,  123  Ga.  653,  51  S.  E. 
603. 

85.  John  V.  Sharpe   [Ala.]   41  So.   635. 

86.  In    re   Felson,    139   F.    275. 

87.  The  amount  agreed  will  not  be  re- 
viewed by  the  court,  unless  it  is  so  excessive 
as  to  show  a  purpose  by  the  attorney  to 
obtain  an  undue  advantage.  Burke  v.  Ba- 
ker,   97   N.    Y.    S.    768. 

88.  Promise,  by  one  who  receives  papers 
drawn  by  an  attorney  at  the  request  of  an- 
other, to  pay  the  attorney.  Rev.  Laws,  c.  74, 
§  1,  cl.  2.  Paul  v.  Wilbur,  189  Mass.  4S,  To 
N.    E.   63. 

89.  Where  plaintiffs  were  employed  by 
defendant  as  attorneys  and  rendered  serv- 
ices, in  the  absence  of  any  stipulated  com- 
pensation, they  were  entitled  to  what  the 
services  were  reasonably  worth,  wliether 
defendant  knowingly  accepted  the  benefit  of 
them  or  not.  Simmons  v.  Davenport  [N.  C] 
53  S.  E.  225.  An  allowance  of  $400  as  at- 
torney fee  who  assisted  in  the  recovery  of 
land  worth  from  $30,000  to  $50,000,  was  au- 
thorized, in  view  of  his  doing  the  most  of 
the  work  in  the  case.  Patterson  v.  Fleenor 
[Ky.]  89  S.  W.  705.  In  the  foreclosure  of  a 
lien    for    $385,    where    the    only    substantial 
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earned.""  The  right  of  an  attorney  to  charge  a  retainer,  in  addition  to  charges  for 
ordinary  services,  is  not  limited  to  cases  of  express  agreement  for  a  retainer.''^ 
Services  rendered  for  a  company  subsidiary  to  the  client  may  be  recovered  when 
requested  by  promoters  of  the  client  company  who  were  interested  in  both.''^  A 
suit  for  services  rendered  for  a  sum  agreed  is  no  evidence  that  other  services  were  in- 
cluded in  that  sum.^^ 

Contingpnt  fees.°* — A  contract  for  a  contingent  fee  is  not  necessarily  invalid.®'^ 
but  such  contracts  are  condemned,  where  they  tend  to  a  result  contrary  to  public 
policy,''®  or  where  the  attorney  has  taken  advantage  of  the  claimant,  by  reason  of 
poverty  or  surrounding  circumstances,  to  extort  an  unreasonable  and  unconscionable 
portion  of  the  claim.^^    But  it  is  the  universal  practice  of  lawyers  to  charge  more 


contest  was  over  the  sum  of  $73  an  allow- 
ance of  $100  as  attorney  fee  under  2  Ball. 
Ann.  Codes  &  St.  §  5911  was  reduced  to  $50 
on  appeal.  Littell  v.  Saulsberry  [Wash.]  82 
P.  909.  Where,  in  an  action  for  an  attor- 
ney's services,  no  objection  was  made  in  the 
trial  court  to  the  fairness  of  the  attorney's 
rliarge,  ob.|ec<ioiis  fould  not  be  made  on  ap- 
nea! to  the  amount  allowed.  Burke  v.  Ba- 
ker,  97   N.   Y.   S.   768. 

90.  Not  the  contingent  fee  which  would 
have  followed  success.  Johnson  v.  Ravitch, 
99  N.  Y.  S.  1059.  Fifty  dollars  held  not  in- 
adequate for  drawing  complaint  in  personal 
injury  cause  and  putting  case  on  calendar. 
Id. 

91.  Blair  v.  Columbian  Fireprooflng  Co. 
[Mass.]    77   N.    E.    762. 

92,93.     Randolph  v.  St.  Joseph,  etc.  Ry.  Co. 
[Mo.    App.]    94    S.    W.    309. 
94.     See   5    C.   U    326. 

9.5.  Morehouse  v.  Brooklyn  Heights  R. 
Co.  [N.  Y.]  78  N.  E.  179.  An  agreement  that 
an  attorney  for  his  services  shall  have  one- 
half  of  what  he  may  recover  is  not  the  pur- 
chase of  a  litigious  right  and  is  valid.  Suc- 
cession of  Landry  [La.]  41  So.  226.  In  an 
action  against  attorneys  to  recover  a  sum 
retained  as  fees,  where  the  contract  was 
for  a  reasonable  compensation  in  case  of  re- 
covery, and  the  amount  retained  was  less 
than  50  per  cent,  an  affirmative  charge  for 
defendants  was  proper.  German  v.  Browne 
[Ala.]  39  So.  742.  Contract  to  collect  a 
claim  for  $10,  if  $50  were  recovered,  and  a 
proportionate  fee  if  more  was  recovered, 
made  in  good  faith  and  without  fraud  or 
imposition,  was  valid.  Whinery  v.  Brown 
[Ind.  App.]  75  N.  E.  605.  Contract  to  op- 
pose the  probate  of  a  father's  will,  in  be- 
half of  a  son,  for  a  percentage  based  on  the 
nature  of  the  settlement  realized,  was  not 
unconscionable  in  the  absence  of  fraud. 
Ransom  v.  Cutting,  98  N.  Y.  S.  282.  Where 
the  owner  of  land  agreed  to  give  an  attor- 
ney for  his  services,  one-half  the  damages 
recovered  for  the  taking  of  land  for  street 
purposes  and  represented  that  a  mortgage 
on  the  land  had  been  paid,  he  was  estopped, 
after  the  services  were  rendered  in  good 
faith,  to  deny  the  payment  of  the  mortgage 
and  to  insist  upon  its  deduction  from  the 
amount  recovered  before  a  division  thereof. 
Deering  v.  Schreyer,  110  App.  Div.  200,  97 
N.  Y.  S.  14.  Under  a  contract  to  receive  one- 
half  of  lands  described,  as  compensation  for 
recovering  the  same,  attorneys  were  enti- 
tled to  one-half  of  a  tract  within  the  de- 
scription,    although     it     was     not     occupied. 


Lipscomb  v.  Adams,  193  Mo.  530,  91  S.  W. 
1046.  Where  the  half  was  worth  from 
$1,500  to  $2,000,  the  contract  was  not  so  un- 
reasonable as  to  be  unenforceable  in  equity, 
where  the  labor  actually  performed  by  the 
attorneys  was  rendered  small  by  the  client's 
compromise  of  the  suit  without  the  attor- 
neys' consent.  Id.  AVliere  attorneys  agreed 
to  conduct  litigation  for  one-half  of  the  land 
recovered  and  the  client  subsequently 
agreed  to  convey  the  other  half,  if  recov- 
ered, such  contract  will  not  be  specifically 
enforced,  for  lack  of  consideration.  Id. 
Where  the  agreement  with  an  attorney  was 
to  pay  the  client  25  per  cent  of  the  amount 
realized,  in  a  number  of  French  spoliation 
claims,  after  deducting  certain  expenses  in- 
cluding office  rent,  a  charge  of  $35.96  out 
of  $45  a  month  rent  held  reasonable  under 
the  circumstances  of  the  case.  Waggaman 
V.  Earle,  25  App.  D.  C.  582.  An  allowance 
of  "clerk  hire,"  contemplated  in  the  contract 
also  held  reasonable.  Id.  But  an  allow- 
ance for  the  professional  services  of  other 
persons,  alleged  to  have  been  rendered  in 
collecting  the  claims,  where  such  services 
were  of  the  "lobbying"  kind,  was  improper. 
Id.  Where  the  county  commissioners  enter 
into  a  contract  with  the  prosecuting  attor- 
ney for  the  bringing  of  suits  for  the  collec- 
tion of  taxes  on  property  theretofore  treated 
as  exempt  from  taxation,  and  by  agreement 
a  test  case  is  tried,  the  defendants  in  other 
similar  cases  agreeing  to  abide  the  result, 
the  percentage  the  attorney  is  to  receive  in 
the  event  of  his  securing  a  judgment  is  not 
limited  by  either  law,  justice,  or  equity  to 
the  amount  involved  in  the  test  case.  State 
V.  Taylor,  3  Ohio  N.  P.  (N.  S.)  505.  The 
discretion  lodged  with  county  commission- 
ers in  the  matter  of  fixing  fees  to  be  paid 
for  the  collection  of  taxes  in  such  cases  will 
not  be  interfered  with  by  a  court,  where  the 
fee  is  made  contingent  and  is  fixed  at  five 
per  cent,  and  where  t'wo  separate  contracts 
have  been  entered  Into,  and  the  parties  re- 
fuse to  treat  the  second  as  superseding  the 
first,  a  court  will  not  under  the  circum- 
stances  of    this    case    decree   differently.     Id. 

90.  A  wife's  agreement  to  compensate 
an  attorney  by  a  percentage  of  what  she 
may  receive  for  her  support  and  mainten- 
ance in  an  action  for  separation  is  void  as 
against  public  policy.  In  re  Brackett,  99 
N.  Y.  S.  802.  Champertous  agreements  can- 
not be  enforced  in  Indiana.  Whinery  v. 
Brown    [Ind.    App.]    75    N.    E.    605. 

97.  Whether  an  agreement  for  50  pel 
cent  of  any  recovery  for  prosecuting  an  ac- 
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for  their  services,  when  the  receipt  of  any  compensation  is  conditional  on  their 
success  in  the  litigation.^^  A  contract  to  collect  a  claim  for  a  certain  fee  for  a  certain 
amount  collected,  and  a  proportionately  larger  fee,  if  more  were  collected,  was  not 
champertous  or  void  for  maintenance.®^  Such  agreements  are  not  champertous 
where  the  attorneys  are  to  make  no  advances  or  payments ;  ^  but  an  agreement  by 
an  attorney  to  pay  an  agent  one-half  of  the  proceeds  realized  by  the  attorney  from 
causes  of  action  obtained  by  the  agent  with  authority  to  bring  suit  for  their  enforce- 
ment was  champertous  and  void.-  The  fact  that  a  case  was  taken  upon  a  contin- 
gent fee  does  not  prevent  sul)stitution  of  attorney's.'' 

Implied  contracts'^  arise  from  the  knowing  acceptance  of  an  attorney's  serv- 
ices where  there  is  no  specific  understanding  as  to  the  compensation,^  but  it  does 
not  always  follow  that  because  one  receives  the  benefit,  directly  o-r  indirectly,  of 
such  services,  the  law  implies  a  contract  to  pay  therefor.**  Implied  promises  to  pay 
an  associate  counsel  do  not  arise  merely  from  a  knowledge  of  his  services  by  the 
client ;  ^  but  may  be  implied  from  the  conduct  of  the  client.^ 

Quantum  meruit.^ — Where  the  client  prevents  the  full  performance  by  the  at- 
torney of  his  contract  of  employment,  the  attorney  is  entitled  to  compensation  for 
services  actually  rendered.^'*    If  he  so  elects  ^^  he  can  recover  on  a  quantum  meruit 


tion  is  unconscionable  and  void  depends 
upon  the  circumstances  of  each  case.  More- 
house V.  Brooklyn  Heights  R.  Co.  [N.  Y.] 
7S  N.  E.  17&.  Where  the  client,  before  mak- 
ing' an  agreement  with  an  attorney  for  a 
contingent  fee,  -^vas  fully  advised  of  all  tlie 
circumstances  and  contingencies  of  the  case, 
and  afterward  urged  tiie  consummation  of  a 
compromise  which  was  made,  tliere  was  no 
ground  for  setting  aside  the  contract  with 
the  attorney  as  fraudulent  or  exorbitant. 
Humphries  v.   McLachlan    [Miss.]    40    So.   151. 

88.  Smith  v.  Couch  [Mo.  App.]  92  S.  TV. 
1143.  The  fact  that  a  fee  is  contingent  can- 
not be  excluded  in  considering  the  amount 
thereof.      Burke  v.   Baker.    97    N.   Y.    S.    76S. 

80.     Whinery   v.   Brown    [Ind.   App.]    75    N. 

E.  605. 

1.  An  unsolicited  contract  for  a  percent- 
age of  the  recovery,  the  attorneys  agreeing 
not  to  call  on  tlie  client  for  money  to  pay 
necessary  disbursements,  should  be  construed 
as  providing  that  the  percentage  was  to  be 
computed  after  deducting  the  expense  in- 
curred from  the  recovery,  and  it  was  tliere- 
fore  not  void  for  champerty.  Ranson  v.  Cut- 
ting, 98  N.  Y.  S.  282.  An  agreement  for  a 
contingent  fee,  "all  disbursements  to  be  ad- 
vanced by  the  attorney,"  is  champertous 
under  the  law  of  New^  York.  Silverman  v. 
Pennsylvania   R.    Co.,    141    F.    382. 

2.  In  violation  Code  Civ.  Proc.  §§  73,  74, 
prohibiting  the  buying  of  things  in  action, 
to  prosecute  them,  and  prohibiting  an  attor- 
ney from  promising  a  consideration  for  the 
placing  of  any  demands  in  his  hands  for  the 
purpose  of  suing  thereon.  In  re  Clark,  108 
App.   Div.    150,    95   N.   Y.    S.    388. 

3.  Silverman   v.    Pennsylvania    R.    Co.,    141 

F.  382. 

4.  See    5    C.    L.    327. 

5.  Patterson  v.  Fleenor  [Ky.]  89  S.  W. 
705.  Where  there  is  no  agreement  for  com- 
pensation. Davis  V.  Trimble  [Ark.]  88  S. 
W.   920. 

6.  The  fact  that  directors  of  a  railroad 
company  and  trustees  of  an  estate  holding 
a  large  amount  of  its  bonds,  took  an  inter- 
est in  a  suit,  attended  the  trial,  claimed   ex- 


emption as  parties  in  interest  from  an  order 
excluding  witnesses,  paid  the  stenographer 
fees  and  assured  the  attorneys  that  they 
would  be  paid,  did  not  render  them  liable, 
under  implied  contract,  to  pay  the  attorneys 
who  were  hired  by  the  principal  stockholder 
and  manager  to  defend  him  in  the  suit. 
Davis  V.  Trimble  [Ark.]  88  S.  W.  920.  At- 
torneys representing  certain  heirs  in  litiga- 
tion over  real  estate,  who  obtained  the  ap- 
pointment of  a  guardian  ad  litem  for  an- 
other heir  who  was  a  minor,  could  not  after- 
ward claim  compensation  from  the  minor, 
on  the  ground  that  their  services  had  been 
nf  benefit  to  him.  Tull  v.  Nash  [C.  C.  A.] 
141  P.  557.  Where  husband  and  wife  were 
parties  defendant  in  an  action  and  the  hus- 
band, in  presence  of  the  wife,  told  his  at- 
torneys to  go  ahead  and  defend  her,  she  say- 
ing nothing,  her  mere  silence  was  not  suf- 
ficient to  charge  her  with  liability  for  serv- 
ices in  the  suit.  Altkrug  v.  Horowitz,  97 
N.  Y.  S.  716. 

7.  In  a  case  where  defendant's  attorney 
requested  plaintiff  to  appear  in  court  for  de- 
fendant and  take  a  default  in  such  and  there 
was  conflict  of  evidence  as  to  her  assent, 
the  facts  were  held  insufficient  to  establish 
a  contract  for  services.  Kneeland  v.  Hurde, 
97  N.   Y.   S.   957. 

8.  Where,  without  any  definite  under- 
standing as  to  tlie  amount  of  compensation, 
defendant  wrote  plaintiffs  "by  all  means 
keep  your  eye  on  the  case,"  there  was  an 
implied  promise  to  pay  a  reasonable  com- 
pensation for  their  services.  Emblen  v. 
Bicksler  [Col.]   83  P.  636. 

9.  See   5   C.  L.   326.   n.   85. 

10.  Where  an  attorney  was  employed  to 
effect  a  settlement  of  certain  actions  but  not 
to  contest  them  in  court,  at  a  stated  com- 
pensation, and  the  client  refused  to  allow 
him  to  settle  and  repudiated  the  contract, 
the  attorney  was  entitled  to  compensation 
for  services  rendered  before  the  repudiation, 
although  he  had  effected  no  settlement. 
Philbrook    v.    Moxey    [Mass.]    77   N.    E.    520. 

11.  In  an  action  by  an  attorney  to  recover 
for  services  and  disbursements  made  under  a 
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for  services  rendered,  though  his  contract  was  champertous.^-  Xo  quantum  meruit 
for  unfinished  cases  can  be  recovered  in  the  face  of  a  different  agreed  compensation.^* 
An  attorney  who  volunteers  his  services  for  a  minor  at  the  suggestion  of  the  relatives 
of  the  minor  cannot  ordinarily  recover  compensation  therefor.^^  The  services  of  an 
attorney,  rendered  to  a  minor  in  regard  to  ordinary  rights  of  property,  are  not  nec- 
essaries,^" the  cases  where  such  services  are  deemed  necessaries  being  limited  to  those 
where  the  services  are  rendered  in  connection  with  the  minor's  personal  relief,  pro- 
tection, or  liberty.^" 

Employment  of  several  attorneys,  or  &w  several  clients.^'' 

Allowance  of  fees  by  court  or  taxation  as  costs.^^ — Except  as  provided  by  stat- 
ute ^^  or  by  contract,-"  fees  of  counsel  are  not  allowed  as  incident  to  recovery.^^  The 
allowance  of  a  statutory  attorney  fee  will  not  be  defeated  by  a  slight  variance  in 
the  declaration  from  the  words  of  the  statute,  where  the  case  is  tried  upon  tlie  theory 
of  the  language  of  the  statute  and  the  proofs  brought  the  case  within  it.^^  An  at- 
torney in  partition  proceedings,  who  purposely  omits  lienholders  from  the  bill,  is 
not  entitled  to  attorney's  fees.-^  Where  a  bankrupt's  trustee  was  represented  by 
able  counsel  in  the  recovery  of  concealed  property,  attorne3''S  employed  by  creditors 
to  assist  were  not  entitled  to  fees  out  of  the  bankrupt's  estate.^* 

The  amount  of  allowance  by  court  ^^  is  the  reasotnable  value  or  if  there  be  a 
contract  then  the  agreed  fee.-® 

Evidence  as  to  value  of  services.-' — The  value  of  an  attorney's  services  is  based 


special  contract  of  employment,  which  he 
was  prevented  by  his  client  from  carrying 
out,  he  could  not  recover  on  a  quantum 
meruit,  where  lie  had  not  elected  to  treat 
the  contract  as  rescinded.  Weil  V.  Fineran 
[Ark.]   93  S.  W.  56S. 

12.  Dreyfuss,  Weil  &  Co.  v.  Jones,  116 
111.  App.  75;  Papineau  v.  White,  117.  111.  App. 
51. 

13.  City  of  Wilmington  v.  Bryan  [N.  C] 
54    S.    E.    543. 

14.  Mclsaac  v.  Adams  [Mass.]  76  N.  E. 
654. 

15.  The  services  of  an  attorney  in  settling 
an  estate  in  which  a  minor  is  interested  are 
not  necessaries  for  which  the  minor  is  lia- 
ble, in  the  absence  of  an  employment  by 
the  minor's  guardian,  in  view  of  Rev.  Laws, 
c.  145,  §  25,  requiring  guardians  to  sue  for 
and  receive  debts  due  their  wards.  Mclsaac 
V.   Adams   [Mass.]    76   N.    E.    654. 

16.  Mclsaac  v.  Adams  [Mass.]  76  N.  E. 
654. 

17.  See  5  C.  L.  327.  As  to  associate  coun- 
sel, see,  also,  ante,  this  section.  Implied  Con- 
tracts. 

18.  See    5    C.    L.    32S. 

19.  In  Missouri,  courts  are  allowed  to  tax 
as  costs  in  partition  proceedings  reasonable 
fees  to  the  attorneys  bringing  the  suit. 
I.iles  V.  Liles,  116  Mo.  App.  413,  91  S.  W.  983. 
Under  Rev.  St.  1899,  §  4422,  a  verbal  agree- 
ment between  plaintiff  and  liis  attorneys  in 
a  partition  suit,  made  before  bringing  the 
suit,  is  sufflcient  to  justify  the  court  in  al- 
lowing a  reasonable  fee,  where  no  amount 
was  stipulated.  Id.  Under  that  section,  the 
allowance  should  be  for  services  rendered 
for  the  benefit  of  all  the  owners  of  the  land, 
and  not  for  the  plaintiff  exclusively,  in  con- 
ducting adverse  litigation  on  contested  is- 
sues. Id.  2  Ballinger's  Ann.  Codes  &  St. 
§  5911,  providing  for  the  allowance  by  the 
court    of   a    reasonable    attorney    fee,    in    the 


foreclosure  of  a  mechanic's  or  materialman's 
lien,  is  constitutional.  Littell  v.  Saulsberry 
[Wash.]  82  P.  909.  A  statute  allowing  a 
reasonable  counsel  fee  to  an  alleged  fraul- 
ulent  transferee  as  a  garnishee,  where  the 
issue  as  to  the  validity  of  the  transfer  is 
found  in  his  favor,  is  not  void;  but  it  does 
not  permit  the  taxation  of  a  counsel  fee 
against  him,  when  the  issue  is  found  against 
him.  D.  C.  Code,  §§  460,  470,  472,  473.  Mori- 
mura  v.  Samaha,  25  App.  D.  C.  189.  What  is 
a  reasonable  counsel  fee  in  such  a  case  is 
discretionary  with  the  trial  court,  whose 
discretion  will  not  be  reviewed  unless 
abused.     Id. 

20.  See  5  C.  L.   328,  n.   10. 

21.  See,  also.  Costs,   5  C.  L.  852,  n.   72. 

22.  The  statutory  provisions  regulating 
the  case  of  railroad  rights  of  ■svay  require 
them  to  be  kept  clear  of  "dead  grass,  dry 
weeds,"  etc.,  but  the  declaration  specified 
"dry"  grass,  etc.  Cleveland,  etc.  R.  Co.  v. 
Vickery,   116    111.   App.    293. 

23.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.   E.   682. 

24.  In  re  Felson,  139  F.  275.  Where  an 
involuntary  bankrupt's  attorney  prepared 
the  schedules  and  attended  the  examination 
of  the  bankrupt,  but  afterward  represented 
the  bankrupt,  such  attorney  was  entitled  to 
$50  for  preparing  the  schedules  and  attend- 
ing the  examination,  but  nothing  for  his  sub- 
sequent services.      Id. 

25.  See   5   C.   L.   329. 

26.  Under  Laws  1897,  p.  218,  providing 
for  a  reasonable  attorney  fee  in  eminent 
domain  cases,  the  court  can  allow  only  what 
the  defendant  is  liable  for,  either  under  con- 
tract with  his  attorney,  or  as  the  reasonable 
value  of  his  services.  Chicago  &  S.  Trac- 
tion Co.  V.  Flaherty  [111.]  78  N.  E.  29.  Al- 
lowance of  $800  attorney  fees  held  to  be 
against   the   weight    of   evidence.      Id. 

27.  See  5  C.  L.  326,  n.   86,  87,  88,  89. 
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to  some  extent  upon  his  standing  and  character  in  the  profession;  ^^  but  there  miist 
be  some  e^'idence  of  standing  and  character  in  the  case,  it  cannot  be  left  to  the 
jury's  cou^victure.^^  It  is  always  competent,  in  a  controversy  as  to  the  value  of  le- 
gal services,  to  prove  the  nature  of  the  litigation  and  the  amount  involved ;  ^"^  but 
evidence  as  to  the  usual  per  diem  charge  of  attorneys  does  not  tend  to  prove,  or 
throw  light  upon,  the  value  of  an  attorney's  services  in  negotiating  a  consolidation 
of  corporate  interests,^^  and  proof  as  to  vrhat  plaintiff  had  charged  in  other  particu- 
lar matters  is  irrelevant.^-  An  attorney,  after  being  informed  as  to  what  services 
had  been  rendered  by  another  attorney  in  a  matter,  is  qualified  to  testify  to  their 
value,  without  being  shown  to  be  familiar  with  plaintiff's  attainments  and  experi- 
ence.^' 

Proceedings  io  recover. — Fees  should  be  collected  by  a  separate  action  or  pro- 
ceeding.^* Attorneys  cannot  intervene  in  a  divorce  suit  to  collect  fees  under  stat- 
utes authorizing  the  court  to  allow  them  to  the  wife  against  the  husband.^^  Un- 
der the  com.mon  law  of  Xew  York,  a  lawi^er  may  recover  by  action  just  compensa- 
tion for  his  services.^®  Where  three  attorneys  prosecuted  an  action  for  which  one 
collected  the  fee,  ih  a  suit  by  another  to  collect  his  share,  the  third  was  not  a  neces- 
sary party.^^  Where  the  complaint  alleged  an  employment  by  defendant  as  attor- 
neys and  that  services  had  been  rendered  which  were  worth  a  certain  reasonable 
sum,  it  was  not  defective  in  not  alleging  a  promise  to  pay,^^  or  that  anything  was 
due  from  defendant.^**  Alleging  that  plaintiffs  were  partners  engaged  in  the  prac- 
tice of  law,  serves  to  allege  that  they  were  authorized  txD  practice.***  A  reference 
v/ill  not  be  made  unless  it  is  apparent  that,  from  the  complicated  nature  of  the 
issues,  it  is  practically  impossible  for  a  jury  to  determine  them.*^  The  attorney 
suing  a  corporation  need  not  prove  that  the  officer  employing  him  was  authorized 
by  by-law  or  formal  resolution.*-  Where  the  defendant,  in  an  action  for  attorney's 
services,  alleges  a  special  agreement  that  the  attorney  was  to  receive  no  pay  unless 
successful,  the  burden  is  on  him  to  prove  it  or  the  defense  fails.*^  Plaintiff  must 
prove  that  the  services  were  rendered.**     Diary  entries  by  an  attorney  since  de- 


2S.  Smitn  v.  Cobch  [Mo.  App.]  92  S.  T^^. 
1143.  In  determining  wliat  is  a  reasonable 
retainer,  the  ability  and  reputation  of  an 
attorney,  extent  of  his  practice,  probability 
of  the  retainer's  interference  with  other  af- 
fairs, magnitude,  and  nature  of  the  business, 
and  probability  of  the  business  bringing 
large  remuneration  from  the  client,  are  all 
to  be  co'nsidered.  Blair  v.  Columbian  Fire- 
proofing  Co.    [Mass.]   77   N.   E.    762. 

29.  An  instruction  that  the  jury  might 
take  into  consideration  the  character  and 
standing  of  an  attorney  in  estimating  the 
value  of  his  services  was  erroneous,  where 
there  was  no  evidence  thereof.  Smith  v. 
Couch   [Mo.  App.]    92  S.  W.  1143. 

30.  Evidence  as  to  the  value  ef  real  es- 
tate in  litigation,  or  the  monthly  rental 
thereof,  and  that  a  life  estate  was  secured 
to  defendant  by  the  services,  was  admissible. 
Cusick  V.  Boyne  [Cal.  App.]  82  P.  985.  Evi- 
dence of  an  increase  in  value  of  the  property 
In  litigation  is  admissible,  w^here  the  attor- 
ney was  to  receive  no  compensation  if  he 
were  unsuccessful.  Smith  v.  Couch  [Mo. 
App.]    92   S.   W.   1143. 

31.  Hughes  v.  Ferriman,   119  111.  App.  169. 

32.  Fuller  v.  Stevens   [Ala.]   39   So.   623. 

33.  Such  matters  are  a  proper  subject  for 
cross-examination.  Fuller  v.  Stevens  [Ala.] 
39  So.   623. 


34,  3.5.  Divorce  suit  has  been  compromised 
and  dismissed,  and  they  sought  judgment 
against  both  husband  and  wife  for  their 
fees,  under  statute  providing  for  the  pay- 
ment by  the  husband  of  the  wife's  reason- 
able expenses  in  divorce  suits.  Ballinger's 
Ann.  Codes  and  St.  §  5722;  Hillman  v.  Hill- 
man    [Wash.]   85  P.   61. 

36.  The  rule  whicli  has  for  centuries  ob- 
tained in  England,  that  advocates  and  bar- 
risters might  not  by  action  compel  payment 
for  their  services,  is  peculiar  to  that  country 
and  has  never  obtained  in  New  York. 
Spiencer  v.  Busch,  98  N.  Y.  S.  690.  The  com- 
mon law  of  Missouri  in  this  respect  pre- 
sumed to  be  the  same  in  Missouri  as  in 
New  York,  in  the  absence  of  evidence  to  the 
contrary.      Id. 

37.  Rev.  St.  1899,  §§  543,  544,  do  not  re- 
quire such  party  to  be  made  defendant. 
State   V.   Bradley,    193   Mo.    33,    91    S.    W.    483. 

38.  Cusick  V.  Boyne   [Cal.  App.]   82  P.  895. 

39.  40.  Prince  v.  Kennedy  [Cal.  App.]  85 
P.    859. 

41.  Under  Code  Civ.  Proc.  §  1013.  Hoff  v. 
Robert  H.  Reid  &  Co.,  110  App.  Div.  95,  97 
N.    Y.   S.    107. 

42.  Kelly  V.  Ning  Yung  Benev.  Ass'n  [Cal. 
App.]   84  P.   321. 

43.  Cusick  v.  Boyne   [Cal.  App.]   82  P.   985. 

44.  E^vidence  held  Insufficient  to  show  250 
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ceased,  are  admissible  to  do  so.*^  On'  the  issue  that  services  had  been  rendered  and 
not  yet  paid  for,  evidence  that  the  attorney  in  another  matter  had  gone  beyond 
his  authority  in  settling  a  judgment  or  in  retaining  money  is  irrelevant.*^ 

Assignments  as  security.'^'^ — An  alleged  verbal  assignment  of  so  much  of  the 
judgment  to  be  secured,  as  would  be  necessary  to  compensate  the  attorney  for  his 
services,  was  at  the  most  but  an  agreement  which  could  take  effect  as  an  assignment 
only  when  the  judginent  came  into  existence.'^ 

Lien}^ — An  attorney  has  a  lien,  for  his  compensation  for  services,  on  moneys 
or  papers  in  his  hands  received  by  him  in  the  course  of  his  employment.^"  There 
is  also  in  many  states  a  statutory  lien  ^^  which,  when  the  statute  so  intends,  super- 
sedes the  common-law  lien.^-  Statutes  giving  such  liens  are  remedial  in  character 
and  must  be  liberally  construed. ^^ 

The  lien  is  a  mere  claim  to  the  equitable  interference  of  the  court  for  his  bene- 
fit,^* and  its  amount  is  measured  by  what  he  has  become  entitled  to  receive  f^  hence, 
an  attorney  employed  on  a  contingent  fee  has  no  lien  for  the  same  before  judg- 
ment.^*' 

The  lien  is  not  confined  to  property  recovered  by  judgment.^^  A  judgment 
for  costs  may  be  one  "in  favor  of"  the  client  to  which  a  lien  may  attach  though  no 
counterclaim  was  madc.^®  The  right  to  a  lien  on  moneys  recovered  for  one  com- 
mon in  interest  but  not  the  same  as  the  client  has  been  denied.^®     It  does  not  at- 


days'    services'   actually    rendered    on    a   con-  I 
tract  for  $100  per  day.     People  v.  New  York 
Building-Loan   Banking  Co.,   98   N.   Y.    S.   290. 
4T>.     Burke  v.  Baker,  97  N.  Y.  S.  768. 

46.  Thompson  v.  Emerson  [Mo.  App.]  94 
S.   W.   818. 

47.  See   3   C.   L.   385. 

48.  De  WanJelaer  v.  Sawdey  [Conn.]  63 
A.    446. 

49.  See    5   C.  L.    329. 

50.  First  State  Bank  v.  Sibley  County 
Bank  [Minn.]  105  N.  W.  485;  In  re  Bender's 
Will,    97   N.   Y.    S.    171. 

51.  In  New  York  there  is  a  statutory  and 
a  common-law  lien.  In  re  ^^dward  Ney  Co., 
99    N.   Y.    S.    982. 

52.  The  statute  of  Kansas  gives  an  at- 
torney a  lien  for  his  compensation  upon 
money  due  his  client  from  the  adverse  party 
in  any  action  or  proceeding  in  wliieh  the  at- 
torney is  employed  (Gen.  St.  1901,  §  395,  and 
by  Laws  1905,  p.  102,  c.  68).  Holmes  v.  Way- 
mire  [Kan.]  84  P.  558.  This  statute  is  a 
substitute  for  and  a  substantial  enactment 
for  the  common  law  upon  the  subject  of  at- 
torneys'  liens.     Id. 

.'^3.  Code  Civ.  Proc.  §  66.  Oishei  v.  Met- 
ropolitan St.  R.  Co.,  110  App.  Dlv.  709,  97 
N.   Y.  S.    447. 

■  54.  Whinery  v.  Brown  [Ind.  App.]  75  N. 
E.  605.  Wliere  an  attorney  takes  a  case  with 
the  understanding  that  he  must  look  to  the 
judgment  for  his  services  and  disbursements, 
he  has  an  equitable  lien  upon  the  judgment 
obtained.  De  Wandelaer  v.  Sawdey  [Conn.] 
63    A.    446. 

55.  "Costs"  to  which  an  attorney  never 
became  entitled  will  not  be  included  in  the 
amount  of  a  lien  on  proceeds  of  a  settlement. 
Oishei  v.  Metropolitan  St.  R.  Co.,  110  App. 
Div.    709,    97   N.   Y.    S.    447. 

56.  Under  B.  &  C.  Comp.  §  1063,  giving 
attorneys  a'  lien  on  the  judgment  or  decree. 
Jackson  v.  Stearns  [Or.]  84  P.  798.  Where 
an  attorney   had  a  contract  with  his  clients 


for  a  contingent  fee  of  12  1-2  per  cent,  of 
any  sum  recovered,  and  the  action  was  dis- 
missed by  his  client  as  ill  advised,  without 
extinguishment  of  the  claim  or  any  settle- 
ment thereof,  the  attorney  had  no  lien  en- 
forcible  against  defendants.  Sullivan  v.  Mc- 
Cann,    98   N.    Y.   S.   947. 

57.  In  re  Bender's  Will,  97   N.  Y.   S.   171. 

58.  Under  a  statute  providing  for  an  at- 
torney's lien,  from  the  commencement  of  an 
action  or  the  service  of  an  answer  contain- 
ing a  counterclaim,  on  a  judgment  In  his 
client's  favor  (Code  Civ.  Proc.  §  66),  al- 
though an  answer  contained  no  counter- 
claim, yet  wiiere  a  judg^nent  for  costs  was 
rendered  in  favor  of  defendant,  tlie  attor- 
ney's lien  attached  thereto.  Agricultural 
Ins.   Co.   v.   Smith,    98  N.  Y.   S.   347. 

5S>.  NOTE.  IJen  on  moneys  recovered  for 
another  tlian  client;  Minority  stockholders 
of  a  corporation  brought  action  against  cer- 
tain directors,  with  wliom  the  corporation 
was  joined  as  defendant,  to  recover  divi- 
dends wropgfully  paid.  After  commence- 
ment of  the  action,  but  before  trial,  the  de- 
fendant directors  repaid  to  tiie  corpoi'ation 
the  full  amount  claimed.  Held,  that  the 
plaintiffs'  attorneys  are  not  entitled  to  have 
their  claim  for  compensation  declared  a  lien 
thereon.      In   re   Meighan,    106   App.    Div.    599. 

The  New  York  Code  of  Civil  Procedure, 
§  66,  gives  an  attorney  a  lien  upon  his 
client's  cause  of  action  that  cannot  be  af- 
fected by  any  settlement  between  the  par- 
ties before  judgment.  But  here  the  attor- 
neys were  not  retained  by  the  corporation; 
and  the  general  rule  is  that  an  attorney 
must  look  to  his  client  alone  for  his  fee, 
not  to  otlier  persons  who  may  be  benefited 
by  tlie  action.  Scott  v.  Dailey,  89  Ind.  477. 
It  is  true  that  tlie  minority  stockholders 
merely  set  the  judicial  machinery  in  mo- 
tion, and  that  in  effect  the  action  is  that 
of  the  corporation.  Pom.  Eq.  Jur.  [3d  Ed.] 
§   1095.     And  doubtless  they  should  be  given 
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tach  to  land  which  is  the  subject  of  the  litigation.*'"  An  attorncj^'s  right  to  the 
lien  is  not  aftected  by  the  fact  that  his  client  is  an  executor  and  the  services  were 
rendered  and  property  received  on  behalf  of  an  estate/^  nor  can  an  attorney's  lien 
exist  concerning  property  to  which  the  client  had  no  title  or  claim.*'^  And  where 
the  agreement  between  client  and  attorney  provided  that  the  attorney  should  receive 
one-half  of  the  laud  involved  in  the  litigation  as  his  compensation,  and  rested  in 
parol,  the  attorney,  never  having  had  possession  of  the  land,  could  not  maintain  a 
suit  to  set  aside  a  deed  from  his  client  to  defendant,  in  view  of  the  statute  requiring 
conveyances  of  land  to  be  in  writing.®^ 

The  attorney's  lien  on,  a  judgment,  for  his  contract  fee,  is  superior  to  the  right 
of  set-off.*^*  But  fees  of  the  attorney  of  an  administrator  in  a  suit  to  sell  property 
to  pay  debts  are  not  prior  to  a  mortgage  lien  nor  payable  as  extraordinary  expenses,®* 
Failure  to  appear  of  record  or  give  notice  does  not  put  the  assignee  of  a  judgmf^nt 
superior  to  the  attorney  under  a  statute  calling  for  notice  to  defendant  only.*'*^ 


the  right  of  reimbursement  for  reasonable 
attorney's  fees  from  the  fund  recovered  in 
an  action  which  the  corporation  should  have 
brought.  Meeker  v.  Winthrop  Iron  Co.,  17 
F.  48.  And  see  Trustees  v.  Greenough,  105 
U.  S.  527,  2G  Law.  Ed.  1157.  But  the  attor- 
neys should  look  to  tlieir  clients  for  re- 
muneration, and  not  be  given  a  direct  lien 
on  this  fund.  If  the  minority  stockholders 
had  agreed  that  their  attorneys  should  have 
one-quai'ter  of  the  judgment  recovered,  no 
one  would  maintain  that  tlie  attorneys  would 
have  a  lien  for  tliis  amount  against  the  fund 
paid  to  the  corporation.  There  is,  however, 
direct  authority  against  this  decision.  Grant 
V.  Lookout  Mountain  Co.,  93  Tenn.  691;  Cen- 
tral R.  etc.,  of  Georgia  v.  Pettus,  113  U.  S. 
116,  124,  28  Law.  Ed.  915;  Id.,  28  Law  Ed. 
918. — From  i9  Harv.  L.  R.  211. 

60.  Neither  the  statute  of  Kansas  [Gen. 
St.  1901,  §  395,  amended  by  Laws  1905,  p.  102, 
c.  OS]  (Holmes  v.  VVaymire  [Kan  ]  84  P. 
558),  nor  that  of  Kentucky  [Ky.  St.  1903, 
§  107]  can  be  so  extended  (Lytle  v.  Bach 
[Ky.]    93    S.   W.    608. 

61.  In  re  Bender's  Will,   97  N.  Y.   S.    171. 

62.  "Where  in  an  action  by  tlie  -wife  for 
separation,  the  parties  stipulated  that  the 
wife  should  have  $3,000  in  lieu  of  all  claims 
against  her  husband  for  damages  and  ali- 
mony and  tlie  husband  deposited  tliat  sum 
with  his  attorney  to  carry  out  the  agree- 
ment, but  marital  relatioris  were  subse- 
quently resumed,  the  wife  had  nO'  claim  and 
her  attorney  no  lien  on  the  money.  In  re 
Brackett,   99  N.   Y.   S.   802. 

63.  B.  &  C.  Comp.  §  793.  Jackson  v. 
Stearns   [Or.]   84  P.   798. 

64.  Brown  v.  Lapp  [Ky.]  89  S.  W.  304. 
Where  the  .iudgment  is  wholly  for  disburse- 
ments and  services  in  correcting  an  errone- 
ous decision,  and  plaintiff  is  an  insolvent 
nonresident,  the  lien  is  superior  to  defend- 
ant's claim  of  set-off  on  a  judgment  ren- 
dered by  another  court.  Smith  v.  Cayuga 
Lake  Cement  Co.,  107  App.  Div.  524,  95  N.  Y. 
S.  236. 

Note.  Priority  as  to  right  of  set  off: 
The  conflict  in  England  on  this  question  be- 
tween the  courts  of  Common  Pleas  and  the 
King's  Bench  was  finally  settled  after  the 
Judicature  Acts  of  1873  in  favor  of  the  equi- 
table rule  that  the  attorney's  lien  is  subject 
to  a  set-off.      See  Jones,   Law   of  Liens    [2d 


Ed.]  §  215.  There  is  a  singular  conflict  in 
this  country.  If  the  client  has  assigned  the 
judgment  to  his  attorney  before  an  attempt 
at  set-off  has  been  made,  the  attorney's  right 
will,  defeat  the  set-off.  Ripley  v.  Bull,  19 
Conn.  53.  Coutra.  Fitzhugh  v.  McKinney, 
43  F.  461.  But  if  no  such  assignment  has 
been  made,  the  courts  are  about  evenly  di- 
vided as  to  whether  the  lien  is  prior.  The 
New  York  court  has  already  allowed  the 
lien  to  prevail  when  the  judgments  were 
rendered  in  separate  actions  although  be- 
tween the  same  parties.  This  court  now  ap- 
plies the  rule  where  the  judgments  are  ren- 
dered in  the  same  action.  Tlie  attorney's 
lien  is  a  derivative  claina  depending  upon 
the  interest  of  his  client  in  the  judgment. 
If  this  interest  in  the  hands  of  the  client  is 
subject  to  an  existing  right  of  set-off,  log- 
ically it  is  difficult  to  see  how  the  attorney 
has  a  greater  right.  National  Bank  of  Win- 
terset  v.  Eyre,  8  F.  733.  In  England,  the 
attorney's  right  to  have  his  fees  and  dis- 
bursements paid  out  of  the  judgment  ob- 
tained has  long  been  recognized.  Marshall 
V.  Meech,  51  N.  Y.  140,  10  Am.  Rep.  572.  The 
courts  of  common  pleas  and  cliancery  held 
the  lien  subordinate  to  defendants's  right 
of  set-off.  Taylor  v.  Popham,  15  Ves.  79. 
Later,  these  courts  reversed  their  position 
and  adopted  the  rule  of  the  Court  of  King's 
Bench.  Simpson  v.  Lamb,  49  Eng.  L.  &  Eq. 
59.  The  same  rule  was  adopted  by  the  su- 
preme court  of  New  York  in  the  early  case 
of  Devoy  v.  Boyer,  3  Johns.  [N.  Y.]  247.  In 
the  majority  of  states  the  attorney  Is 
deemed,  to  the  amount  of  his  lien,  an  equi- 
table assignee  of  the  judgment.  Marshall 
V.  Meech,  51  N.  Y.  140,  10  Am.  Rep.  572.  On 
the  other  hand,  the  courts  of  a  few  states 
hold  the  right  of  set-off  is  superior  to  tlio 
attorney's  lien.  McDonald  v.  Smith,  57  Ves. 
502;  Moseley  v.  Norman,  74  Ala.  422. — From 
15  Yale  L.  J.  143.  Smith  v.  Cayuga  Lake  Ce- 
ment Co.,  107  App.  Div.  524,  95  N.  Y.  S.  2.16. 
See  15  Yale  L.  Jr.  143;  Smith  v.  Cayuga  Lake 
Cement  Co.,  107  N.  Y.  App.  Div.  524,  95  N.  V. 
S.  236.      See  19  Harv.  L.   R.  211. 

65.  Sherman  v.  Millard,  6  Ohio  C.  C.  (N. 
S.)   338. 

66.  An  attorney  employed  on  commission 
to  enforce  a  judgment,  whose  name  did  not 
appear  in  the  records,  upon  assignment  of 
the  judgment  without  notice  to  the  assignee 
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x\n  attorney's  lien  is  subject  to  his  client's  right  to  settle,"^  and  an  honest  set- 
tlement will  not  be  interfered  with.^^  But  if  it  appears  that  such  settlement  was 
collusive  and  intended  to  defraud  the  attorney,  the  court  may  set  aside  the  order 
of  dismissal  and  permit  tlie  attorney  to  proceed  in  the  name  of  his  client  as  plaint- 
iff, to  ascertain  what  sum,  or  what  interest  in  the  suljject-matter  is  due  the  attorney 
for  his  services;"^  but  before  such  order  will  be  set  aside,  it  must  appear  that  the 
defendant  participated  in  the  fraudulent  intent.^" 

Loss  of  lienJ'^ — In  ISTew  York  tbe  attorney's  statutory  lien  is  not  lost  by  a  set- 
tlement made  by  his  client,  but  attaches  to  the  procec/ds  of  such  scttlement,^^  and 
an  attorney  has  a  lien  on  the  proceeds  of  a  settlement  made  by  hia  client  "^dth  the 
defendant,  which  he  may  enforce  against  such  defendant,  who  has  constructive 
notice  thereof,  althoaigh  the  defendant  has  paid  the  money  to  the  client  ;^^  and  such 
enforcement  may  be  had  without  regard  to  tbe  question  of  solvency  of  the  client, 
or  of  any  prior  proceedings  against  him,  but  the  client  must  be  made  a  party  to  the 
proceeding  against  the  defendant.'^* 

Enforcement  of  lienP — Ordinarily  the  remedy  is  equitable  '^^  and  not  at  law  J' 
except  by  statutory  modes.  Where  an  attorney  has  a  contract  with  his  client  for 
a  contingent  fee  of  a  certain  percentage  of  tbe  recovery  and  his  client  dismisses  the 
action,  the  attorney  has  an  undeniable  right  to  have  his  fee  fixed  as  between  him 
and  his  client.'^^  In  New  York  a  surrogate's  court  can  determine  and  enforce 
the  lien  of  an  attorney  rendering  services  in  the  settlement  and  distrilmtion  of  the 
estate  of  a  testator ;  '^^  but  the  municipal  court  of  the  city  of  New  Y'ork  has  na 
power  to  enforce  such  lien,  even  if  it  exists  in  that  court.®**  The  summary  power 
of  courts  to  determine  liens  is  limited  to  professional  engagements  and  does  not 


of  his  employment,  was  nevertheless  enti- 
tled to  a  lien  for  his  agreed  commission  on 
the  amount  recovered,  it  not  having-  been 
paid  over,  notwithstanding  Ky.  St.  1903. 
§  107,  relating  to  the  enforcement  of  attor- 
neys' liens  and  providing*  for  notice  of  the 
lien  to  the  defendant,  if  the  record  shows 
the  name  of  the  attorney,  such  provision 
being  for  defendant's  benefit.  Tyler  v.  Slemp 
[Ky.]    90   S.  W.   1041. 

67.  An  agreement  between  an  attorney 
and  his'  client  whereby  they  were  each  to 
receive  50  per  cent,  of  the  amount  recovered 
for  personal  injuries  after  payment  of  ex- 
penses will  not  prevent  the  client  from  set- 
tling- his  claim  against  defendant  and  dis- 
missing- the  action  without  his  attorney's  con- 
sent. Security  Nat.  Bank  v.  St.  Croix  Power 
Co.  [Wis.]  105  N.  W.  914.  Where  an  attor- 
ney ma,de  an  agreement  to  bring  an  action 
and  pay  all  expenses  on  a  right  of  action 
for  damages,  for  50  per  cent,  of  moneys  re- 
covered, after  payment  of  expenses,  the  at- 
torney had  no  lien  on  the  right  of  action 
such  as  to  prevent  a  compromise  of  the 
claim  by  the  client.  Boogren  v.  St.  Paul 
City  R.  Co.  [Minn.,]  106  N.  W.  104.  See,  also, 
ante,   this   section. 

eS.  Petition  by  attorney  for  leave  to  con- 
tinue dismissed.  Boogren  v.  St.  Paul  City 
R.  Co.  [Minn.]  106  N.  W.  104.  After  a  case 
has  been  amicably  adjusted  by  the  parties, 
it  will  not  be  continued  in  court  merely  to 
enable  the  attorney  to  collect  his  fees  by 
obtaining  a  judgment.  De  Wandelaer  v. 
Sawdey    [Conn.]    63    A.    446. 

69.  Jackson   v.    Stearns    [Or.]    84    P.    798. 

70.  Where  no  adequate  consideration  is 
given  by  the  defendant  for  the  settlement, 
it  is  evidence  of  his  bad  faith.  Jackson  v. 
Stearns    [Or.]    84  P.   798. 


71.     See  5  C.  L.  330. 

72.73.  Under  Code  Civ.  Proc.  §  66.  Oishei 
V.  Metropolitan  St.  R.  Co.,  110  App.  Dlv.  709, 
97  N.  Y.   S.    447. 

74.  Oishei  v.  Metropolitan  St.  R.  Co.,  110 
App.  Div.   709,  97  N.  Y.  S.   447. 

75.  See   5   C.   L.   330. 

76.  Where  the  attorneys  were  by  agree- 
ment entitled  to  ten  per  cent,  of  the  pro- 
ceeds of  an  annuity  as  the  same  was  paid, 
with  a  lien  to  secure  the  same,  and  both  the 
trust  company  charged  with  the  payment 
and  the  annuitant  refused  to  recognize  the 
lien,  the  attorneys'  remedy  was  by  suit  in 
equity  to  enforce  the  lien.  Ransom  v.  Cut- 
ting, 98  N.  Y.  S.   282. 

77.  While  it  may  be  that  an  attorney, 
who  has  a  contract  for  a  percentage  of  the 
judgment  recovered  or  of  the  proceeds  of 
settlement,  can  recover  in  an  action  in 
equity  against  the  defendant,  upon  a  show- 
ing that  the  defendant  had  notice  of  his  said 
interest  therein,  such  recovery  cannot  be 
had  in  an  action  at  law;  and  a  motion  by  the 
plaintiff  for  a  dismissal  of  the  suit  brought 
upon  the  claim  will  be  granted  over  the 
protest  of  the  attorney.  Bailey  v.  Toledo  & 
O.  C.  R.  Co.,  3  Ohio   N.  P.    (N.   S.)    366. 

78.  As  provided  by  Code  Civ.  Proc. 
§  66.  Affidavit  in  return  to  order  to  show 
cause  why  the  action  should  not  be  dis- 
missed in  accordance  with  a  stipulation  be- 
tween the  parties,  could  not  be  regarded  as 
a  petition  for  the  fixing  of  fees.  Sullivan  v. 
McCann,   98  N.  Y.  S.  947. 

79.  Under  Code  Civ.  Proc.  §§  2,  66,  and 
Const.  1894,  art.  6,  §  15.  In  re  Bender's  Will, 
97   N.   Y.   S.   171. 

80.  Van  Der  Beek  v.  Thomason,  99  N.  Y.  &. 
538. 
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cover  liens  for  nonprofessional  business  services  ®^  and  on  issue  joined  as  to  the  pro- 
fessional character  of  services  and  a  negative  finding  the  petitioner  is  left  to  his  rem- 
edy by  action.^-  "Where  the  statute  fastens  the  lien  of  a  contingent  fee  on  the  cause 
of  action  after  notice  to  defendant,  the  attorney  may  follow  proceeds  paid  over, 
to  the  hands  of  the  client  or  an^^  other  person  who  may  have  received  them,  or  maj 
recover  his  share  from  defendant  in  a  separate  action,  or  may  if  judgment  has  been 
reached  enforce  it  against  that.^"  A  stipulation  against  compromise  without  con- 
sent of  counsel  does  not  bind  defendant  when  not  included  in  the  statutory  notice 
given  to  attach  the  lien.^*  A  contract  for  a  percentage  of  recovery  is  computed  on 
the  amount  of  settlement  and  not  on  a  judgment  which  by  pendency  of  motions 
has  not  become  final.*"  While  a  judgment  not  final  may  not  be  settled  for  less  than 
face  in  fraud  of  attorneys'  liens,  settlement  for  less  than  face  is  not  of  itself  frau- 
dulent.***^ In  case  of  settlement  pending  motion  in  arrest,  the  motions  may  be  over- 
ruled to  protect  a  lien  which  attaches  to  the  judgment  ^^  and  execution  may  then 
go  for  the  amount  of  the  fee.*^  Where  the  attorney  may  notify  the  party  sought 
to  be  charged  of  his  intention  to  proceed  in  his  client's  name,  and  so  recover  his 
fees,®^  he  is  not  entitled  to  maintain  a  proceeding  to  enjoin  the  dismissal  of  the 
suit.*'*'  In  ISew  York  neither  in  case  of  a  common-law  nor  statutory  lien  can  it  be 
referred  "to  hear  and  determine"  but  only  "to  take  and  reporif'  evidence.''^ 

§  8.  AuthoriUj  of  attorney  to  represent  client.  Creation,  proof,  and  termina- 
tion ^of  autliority.^- — The  legal  presumption  is  that  an  attorney  has  authority  to  ap- 
pear for  the  person  for  whom  he  assumes  to  act,^-^  and  the  authority  of  attorneys 


81.  In  re  Edward  Ney  Co.,  99  N.  Y.  S.  982. 

82.  In  re  E^lward  Ney  Co.,  99  N.  T.  S.  9S2. 
Services  held  to  have  been  professional 
'vhere  employment  began  as  such  and  prop- 
•  rty  claimed  under  lien  was  so  acquired.    Id. 

83.  84,  85.  86,  87,  88.  Curtis  v.  Metropoli- 
tan  St.   R.   Co.    [Mo.   App.]    94  S.   W.   762. 

8!),  90.     Jackson  v.   Stearns   [Or.]    84   P.  798. 

91.  In  re  Edward  Ney  Co.,   99  N.  Y.  S.  982. 

92.  See  5  C.  L.  331. 

93.  Bacon  v.  Mitchell  [X.  D.]  106  N.  "^. 
129.  Presumption  of  authority  of  attorney 
to  appear  for  a  bank  held  to  render  immate- 
rial the  question  of  the  validity  of  the  res- 
olution of  the  directors  authorizing  him  to 
enforce  collection.  People's  Home  Sav. 
Bank   v.    Rauer    [Cal.    App.]    84    P.    329. 

NOTE.  Rebuttal  of  pre-siiniption  that  at- 
torney lias  authority  to  appear.  When  and 
by  ^Tlioni  thi.s  pre.sumption  may  be  rebutted: 
This  presumption  may  be  rebutted,  and  an 
investigation  by  the  court  be  called  for, 
under  various  circumstances.  Either  the 
client  or  the  opposite  party  may  make  appli- 
cation for  an  investigation  by  the  court 
during  the  pendency  of  legal  proceedings. 
Or  the  question  may  arise  in  a  subsequent 
action  on  the  judgment  obtained  through 
his  unauthorized  appearance. 

(a)  During  li.s  pendens.  1.  By  the  client: 
If  an  attorney  undertakes  to  appear  in  a 
case,  without  authority  from  the  party  whom 
he  professes  to  represent,  his  act  is  an  abuse 
of  the  privileges  granted  to  him  by  the 
court,  which  it  will  investigate  and  correct, 
upon  the  application  of  the  alleged  client. 
Clark  V.  V\'illett,  35  Cal.  534;  People  v.  Mari- 
posa, 39  Cal.  683.  But  although  the  client 
may  thus  make  his  application  to  the  court 
for  relief,  it  is  not  in  all  cases  of  assumed 
authority  tliat  the  court  w^ill  grant  it.  For 
if  the  party  has  himself  been  guilty  of 
7  Cvirr.  Law  —  22. 


laches,  and  has  permitted  the  attorney  to 
act.  without  authority,  for  him,  when  he  had 
notice  that  he  was  so  acting,  or  had  knowl- 
edge of  such  facts  as  would  put  him  on  in- 
quiry, he  may  thus  deprive  himself  of  the 
right  to  deny  the  attorney's  authority.  Jones 
v.  W^illiamson,  5  Cold  [Tenn.]  377;  Harshey 
v.  Blackmarr,  20  Iowa,  161,  89  Am'.  Dec.  520; 
Bryant  v.  Williams,  21  Iowa,  329;  Macomber 
V.  Peck,  39  Iowa.  351;  Seale  v.  McLaughlin. 
28  Cal.  668.  Such  cases  rest  on  the  ground 
of  estoppel.  A  party  cannot  sleep  upon  his 
rights,  or  intrust  his  business  to  attorneys, 
and  without  the  least  show  of  diligence, 
come  in  years  after  the  time  at  which  h© 
could  have  availed  himself  of  the  advantage 
the  law  gave  him,  and  on  that,  set  aside  a 
judgment  or  decree  of  a  court  of  competent 
jurisdiction.  Jones  v.  W^illiamson,  5  Cold 
[Tenn.]    377. 

2.  By  the  adverse  party:  Not  only  may 
the  authority  of  the  attorney  to  appear  in 
a  case  be  called  into  question  by  his  alleged 
client,  but  also  by  the  adverse  party  in  a 
proper  case.  If  he  has  reasonable  grounds 
to  believe  that  the  attorney  is  not  acting 
under  proper  authority,  he  may  make  a  mo- 
tion to  the  court  to  require  him  to  produce 
it.  But  before  the  court  will  grant  such  mo- 
tion, and  require  the  attorney  of  his  ad- 
versary to  produce  his  authority,  he  must 
show  that  the  attornej'  does  not  in  fact  pos- 
sess the  authority  he  assumes,  and  that  his 
rights  will  be  jeopardized  by  being  brought 
into  litigation,  without  the  consent  of  the 
man  who  stands  on  the  record  as  his  ad- 
versary. The  court  will  not  proceed  upon 
light  grounds  or  mere  suspicions.  If,  how- 
ever, the  party  does  show  such  facts  and 
raises  a  presumption  that  the  attorney  does 
not  possess  the  assumed  authority  from  hta 
client,  or  shows  that  the  justice  of  the  case 
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requires  it,  the  court  will  require  the  attor- 
ney to  show  his  authority.  ["A  lawyer  pros- 
ecuting- a  suit  should  be  reciuired  to  produce 
satisfactory  evidence  of  his  authority  to  do 
ijt  in  every  case,  v/hen  there  is  reasonable 
e:ound  to  apprehend  that  he  is  proceeding- 
without  permission  of  the  individual  who 
stands  on  the  record  as  plaintiff,  and  in  case 
of  his  failure  to  produce  such  evidence  the 
suit  should  be  dismissed  by  the  court."] 
Low  V.  Settle,  22  W.  Va.  392.  And  it  is  the 
duty  of  the  court  to  require  the  attorney 
to  show  his  authority,  where  it  is  ques- 
tioned, not  capriciously,  but  upon  evidently 
g-ood  grounds.  Tally  v.  Reynolds,  1  Ark. 
99,  31  Am.  Dec.  737;  People  v.  Mariposa 
County,  39  Cal.  683;  Hunter  v.  Bryant,  98 
Cal.  248;  State  U.se  of  "V\"est  v.  Houston,  3 
Har.  [Del.]  15;  Spencer  v.  Bailey,  1  Hawaii, 
205;  Leslie  v.  Fischer,  62  111.  118;  Bell  v. 
Farwell.  89  111.  App.  638;  State  v.  Tilghman. 
6  Iowa,  496;  Mc Alexander  v.  ^^right,  3  T.  B. 
Mon.  [Ky.]  18  9.  16  Am.  Dec.  93;  Belt  v.  Wil- 
son's Adm'r,  6  J.  J.  Marsh.  [Ky.]  495,  22  Am. 
Dec.  88;  O'Flynn  v.  Eagle.  7  Mich.  306;  Mc- 
Kiernan  v.  Patrick,  5  How.  [Miss.]  333; 
Keith  v.  Wilson,  6  Mo.  435,  35  Am.  Dec.  443; 
Manchester  Bank  v.  Fellows,  28  N.  H.  302; 
Hamilton  v.  "Wright,  37  N.  Y.  502;  Ninety- 
nine  Plaintiffs  V.  Vanderbilt,  1  Abb.  Pr.  [N. 
Y.]  193,  4  Duer.  [N.  Y.]  632;  Reece  v.  Reece. 
66  N.  C.  377;  Allen  v.  Green,  1  Bailey  [S.  C] 
448;  Hellman  v.  McWhennie,  3  Rich.  L.  [S. 
C]  364;  Jones  v.  Williamson.  5  Cold.  [Tenn.] 
379;  Ex  parte  Gillespie,  3  Yerg.  [Tenn.]  325; 
Colorado  Coal  &  Iron  Co.  v.  Carpita,  6  Colo. 
App.  248.  Objection  to  the  opposing  attor- 
ney's authority  .should  be  made  at  the  earl- 
iest possible  opportunity,  and  as  a  general 
rule,  at  least,  should  be  made  by  motion  be- 
fore the  trial,  and  is  not  a  question  to  be 
disposed  of  at  the  trial.  People  v.  Lamb.  85 
Hun  [N.  Y.]  171;  Clark  v.  Fitch,  2  "Wend. 
[N.  Y.]  464;  Indiana  B.  &  W.  R.  Co.  v.  Maddy, 
103  Ind.  200.  As  was  said  in  a  Delaware 
case:  "In  our  practice,  tlierefore.  the  court 
would  expect  some  grounds  to  be  laid  by  af- 
fidavit or  otherwise,  before  they  would,  at 
the  instance  of  the  defendants  require  the 
plaintiff's  attorney  to  produce  a  written 
warrant,  or  other  proof  of  his  autliority. 
Doubtless  where  fraud  was  suggested,  and 
especially  if  a  minor  was  concerned  and  in 
danger  of  being  injured  by  an  unauthorized 
proceeding  before  us,  we  would,  for  the  pro- 
tection of  either  guardian,  ward,  or  defend- 
ant inquire  into  the  attorney's  authority; 
and  -would,  if  the  case  required  it,  apply 
other  remedy  than  the  mere  striking  of  the 
suit."  State  v.  Houston,  3  Har.  [Del.]  15,  20. 
But  the  attorney  need  not  show  his  author- 
ity on  a  mere  demand  (Norberg  v.  Heine- 
man,  59  Mich.  210),  nor  can  he  be  called  on 
to  produce  it  without  previous  notice  (Beck- 
ley  V.  Newcomb,  24  N.  H.  359;  Holder  v. 
State  [Tex.  Cr.  App.]  29  S.  W.  793).  "The 
right  of  the  court  to  compel  an  attorney  of 
the  court  to  exhibit  his  authority  to  sue, 
arises  from  the  control  which  it  exercises 
over  all  its  process  and  proceedings,  and 
over  its  officers  in  order  to  prevent  abuse. 
It  arises  from  no  statute  but  emanates  froin 
the  breast  of  the  court,  and  from  its  desire 
to  cause  justice  between  the  parties." 
Ninety-nine  Plaintiffs  v.  Vanderbilt,  1  Abb. 
Pr.    [N    Y.]    196. 

(I>)    In     subseqwent     proceedings.      1.   On     a 


domestic  jiidsincnt:  The  authorities  do  not 
all  agree  as  to  the  effect  the  attorney's  un- 
authorized appearance,  in  an  action  on  the 
judgment  obtained  through  such  appearance, 
where  the  judgment  is  a  domestic  one. 
Many  of  the  decisions  hold  tliat  where  the 
attorney's  authority  is  sought  to  be  im- 
peached in  a  collateral  proceeding  on  the 
judgment  or  on  appeal,  the  presumption  that 
the  appearance  of  the  attorney  was  autlior- 
ized  by  tlie  litigant  is  not  merely  prima 
facie,  but  is  conclusive,  and  the  party  whom 
the  attorney  professed  to  represent  will  not 
be  permitted  to  prove  that  he  never  author- 
ized the  attorney  to  appear  for  him.  Bonni- 
tield  v.  Thorp,  71  F.  924;  Finneran  v.  Leon- 
ard, 7  Allen  [Mass.]  54,  83  Am.  Dec.  665 
Young  V.  Watson,  155  Mass.  77;  Corbitt  v 
Timmerman,  95  Mich.  581,  35  Am.  St  Rep 
586;  Bunton  v.  Lyford,  37  N.  H.  512,  75  Am 
Dec.  144;  Brown  v.  Nichols^  42  N.  Y.  26 
Washbon  v.  Cope,  144  N.  Y.  287;  Pilsbury 
V.  Dugan's  Adm'r,  9  Ohio  117,  34  Am.  Dec. 
427;  Town  of  St.  Albans  v.  Bush,  4  Vt.  58, 
23  Am.  Dec.  246;  Abbott  v.  Dutton,  44  Vt. 
540,  8  Am.  Rep.  394.  Tlius  in  an  action  of 
debt  on  a  judgment,  a  plaintiff  is  bound  by 
a  judgment  for  costs  rendered  against  him 
in  an  action  brought  in  his  name  by  an  at- 
torney, -without  his  knowledge  or  consent. 
Town  of  St.  Albans  v.  Bush,  4  Vt.  58,  23  Am. 
Dec.  246.  But  this  rule  is  inapplicable  in  a 
case  where  the  defendant  in  the  judgjnent 
was  a  nonresident  of  the  state  during  the 
pendency  of  the  proceedings  and  ^vas  not 
witliin  tlie  jurisdiction.  Vilas  v.  Plattsburgh 
&  M.  R.  Co.,  123  N.  Y.  440,  20  Am.  St.  Rep. 
771;  Mastin  v.  Gray,  19  Kan.  458,  27  Am.  Rep. 
149.  Other  decisions  however,  tend  toward 
holding  that  a  judgment  rendered  upon  the 
unauthorized  appearance  of  tlie  attorney  is 
invalid,  and  the  person  against  wiiom  sucli 
judgment  is  rendered  may  question  its  valid- 
ity, either  in  a  direct  or  collateral  proceed- 
ing. Robson  V.  Eaton,  1  Term.  R.  62;  Bay- 
ley  V.  Buckland,  1  Exch.  1,  16  Law  J.  Exch. 
204;  Reynolds  v.  Howell,  L.  R.  8  Q.  B.  398; 
Merced  County  v.  Hicks,  67  Cal.  108;  Will- 
iams V.  Netli,  4  Dak.  360;  Anderson  v.  Hawhe, 
115  111.  33;  White  v.  Jones,  38  111.  163;  Sher- 
rard  v.  Nevius,  2  Ind.  241,  52  Am.  Dec.  508; 
Macomber  v.  Peck,  39  Iowa,  351;  Powell  v. 
Spaulding,  3  G.  Greene  [Iowa]  443;  Harshey  v. 
Blackmarr,  20  Iowa  161,  89  Am.  Dec.  520; 
Reynolds  v.  Fleming,  30  Kan.  106.  46  Am. 
Rep.  86;  Brinkman  v.  Shaffer,  23  Kan.  528; 
Christie  v.  Garrity,  14  Ky.  L.  R.  910,  22  S. 
W.  158;  Walworth  v.  Henderson,  9  La.  Ann. 
339;  Decuir  v.  Lejeune,  15  La.  Ann.  569;  Mc- 
Namara  v.  Carr,  84  Me.  299;  Stocking  v. 
Hanson,  35  Minn.  207;  Keitli  v.  Wilson.  6  Mo. 
435,  35  Am.  Dec.  443;  Kepley  v.  Irwin,  14 
Neb.  300;  Kirschbaum  v.  Scott,  35  Neb.  199; 
Bryn  Mawr  Nat.  Bank  v.  James,  152  Pa.  364. 
Thus,  it  has  been  lield  that  a  domestic  judg- 
ment may  be  impeached  collaterally  by  the 
defendant,  by  proof  that  he  was  not  served 
with  process  and  did  not  appear,  although 
the  record  recites  that  he  -was  served,  and 
contains  a  forged  appearance  by  attorney 
on  his  behalf.  Ferguson  v.  Crawford.  70 
N.  Y.  253,  26  Am.  Rep.  589.  This  doctrine 
is  based  upon  the  principle  tha,t  as  the  attor- 
ney's appearance  was  unauthorized,  there 
was  no  appearance  of  the  party  and  conse- 
quently, the  court  had  no  jurisdiction  of  the 
la.tter's    person,    and    not   having    jurisdiction 
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its  judg-ment  was  voidable.  Thiis,  where, 
in  an  action  by  attachment,  there  was  no 
sei'viee  of  summons  or  publication  of  notice 
on  the  defendant,  an  appearance  by  an  at- 
torney at  law,  of  his  own  motion  and  with- 
out authority,  in  tlie  name  of  the  defendant, 
cannot  confer  jurisdiction  over  tlie  person 
of  the  defendant.  Anderson  v.  Hawhe,  11.5 
III.  33.  So  the  court  will  strike  off  a  judg-- 
ment  wlien  the  affidavit  of  the  defendant 
states  that  she  had  no  knowledg'e  that  a 
suit  had  been  brought  against  her  until  ex- 
ecution w^as  issued  upon  tlie  judgement;  that 
the  attorney  wlio  accepted  service  of  the 
writ  and  statement  was  not  her  attorney; 
tliat  she  had  never  consulted  him  profession- 
ally in  respect  to  the  said  suit,  and  that  he 
had  no  authority  from  her  to  accept  service 
as  her  attorney  of  such  writ  and  statement. 
Bryn  Mawr  Nat.  Bank  v.  James,  152  Pa.  364. 
If  damages  are  sustained  by  the  defendant, 
by  reason  of  the  juJginent  rendered  against 
liim  througli  the  unauthorized  appearance 
of  the  attorney,  the  party  may  have  his 
remedy  by  a  civil  action  against  the  attor- 
ney. Anon.,  1  Salk.  86;  Anon.,  6  Mod.  14: 
Field  V.  GibbS',  Pet.  C.  C.  155,  Fed.  Cas.  No. 
1.766;  Marvel  v.  Manouvvier,  14  La.  Ann.  3, 
74  Am.  Dec.  425;  Dorsey  v.  Kyle,  SO  Md. 
512,  96  Am.  Dec.  617;  Munnikuyson's  Adm'x 
v.  Dorsett's  Adm'x,  2  Har.  &  G.  [Md.]  378; 
.■'cliirling  v.  Scites,  41  Miss.  644;  Bunton  v. 
Lyford,  37  N.  Y.  512,  75  Am.  Dec.  144;  Ever- 
ett V.  Warner  Bank,  58  N.  H.  340;  Bogardus 
V.  Livingston,  2  Hilt.  [N.  Y.l  236:  Hoffmire 
V.  Hoffmire,  3  Edw.  Ch.  [N.  Y.]  173;  Jackson 
V.  Stewart,  6  Johns.  [N.  Y.]  34;  American 
Ins.  Co.  V.  Oakley,  9  Paige  [N.  Y.l  496.  38 
Am.  Dec.  561;  Cyphert  v.  McClune,  22  Pa. 
195.  In  some  cases  it  has  been  held  that 
such  a  judgment  will  not  be  set  aside,  if  the 
attorney  is  an  able  and  responsible  person. 
Anon..  1  Salk.  88;  Anon.,  6  Mod.  16;  Bayley 
V.  Buckland,  1  Exch.  1,  16  Law  J.  Exch.  204; 
Munnikuyson's  Adm'x  v.  Dorsett's  Adm'x,  2 
Har.  &  G.  [Md.l  378;  Denton  v.  Noyes.  6 
Johns.  [N.  Y.]  298,  5  Am.  Dec.  237;  Allen  v. 
Stone,  10  Barb.  [N.  Y.]  547;  American  Ins. 
Co.  V.  Oakley,  9  Paige  [N.  Y.]  496.  38  Am. 
Dec.  561;  Campbell  v.  Bristol,  19  Wend.  [N. 
Y.]  101;  University  of  N.  C.  v.  Lassiter, 
S3  N.  C.  38  [In  Hamilton  v.  Wright,  37  N. 
Y.  502,  the  court  says.  "When  an  appearance 
is  entered  by  an  attorney  without  authority, 
tile  inquiry,  whether  such  attorney  is  of  suf- 
ficient responsibility  to  answer  for  his  un- 
authorized conduct  to  the  party  injured 
tliereby,  is  entertained.  And  it  may  be 
proper  always  to  inquire  whether  the  injury 
to  the  party  is  irremediable  unless  such  ap- 
pearance be  set  aside,  and  tlie  proceedings 
founded  thereon  vacated.  In  exercise  of 
tlieir  general  equitable  control  over  their 
own  judgments,  the  court  may  and  should 
consider  whether  tliey  can  relieve  the  party 
for  wliom  an  unauthorized  appearance  is 
made,  v.'ithout  undue  prejudice  to  the  party 
who  has  in  good  faith  relied  upon  such  ap- 
pearance and  the  official  character  of  the 
attorney  who  appears.  But  it  would  be  at 
variance  with  the  scheme  and  plan  ujion 
v.-hicli  we  universally  administer  the  law, 
if  a  defendant  could  be  prosecuted  by  a  re- 
sponsible attorney,  in  full  authority  to  prac- 
tice in  our  courts,  and  after  having  success- 
fully and  in  good  faith  defended,  as  the  case 
might    be,   through   all   the   tribunals   of  jus- 


tice, and  to  final  ju:T'?"m(Lnt  in  the  court  of 
last  resort,  be  reciuired  to  submit  to  an  order 
setting  aside  the  proceedings,  and  be  left 
to  be  again  prosecuted  for  the  same  cause 
of  action,  on  the  mere  ground  that  the 
plaintiff's  attorney  had  no  authority  from 
the  plaintiff  to  bring  the  action.  The  law 
which  gives  to  attorneys  their  commissions 
must  be  deemed  to  guarantee  to  defendants 
protection  against  such  a  lesult."]  or  if  the 
adverse  party  has  acquired  rights.  T\'illiams 
V.  Johnson,  112  N.  C.  424;  American  Ins.  Co. 
V.  Oakley,  9  Paige  [N.  Y.]  496,  38  Am.  Dec. 
561.  Thus,  where  rights  have  been  acciuired 
by  one  \vho  had  no  notice  of  the  lack  of 
authority  on  the  part  of  an  attorney  who 
professed  to  represent  the  owners  in  a 
proceeding  for  the  sale  of  land,  no  evi- 
dence tending  to  disprove  th&  existence 
of  such  authority  ought  to  be  admitted  to 
overtlirow  the  rights  so  acquired.  T^^illiams 
V.  Johnson,  112  N.  C.  424.  But  a  judgment 
rendered  upon  an  unauthorized  appearance 
of  an  attorney  will  be  absolutely  vacated 
and  set  aside,  where  the  attorney  is  insolv- 
ent at  the  time  the  application  for  relief  is 
made,  although  he  may  not  have  been  in- 
solvent when  the  judgment  was  rendered, 
provided  the  application  is  made  before  the 
rights  of  the  party  procuring  the  judgment 
have  changed  to  his  prejudice.  Vilas  v. 
Plattsburgh  &  M.  R.  Co.,  123  N.  Y.  440,  20 
Am.  St.  Rep.  771,  9  L.  R.  A.  844;  Campbell  v. 
Bristol,  19  T^^end.  [N.  Y.]  101;  Smyth  v. 
Balch,  40  N.  H.  363  [the  court  will  grant  a 
perpetual  injunction  from  enforcing  the 
judgment  where  the  attorney  is  poor  and 
irresponsible];  Anon.,  6  Mod.  16;  Bayley  v. 
Buckland,  1  Exch.  1,  16  Law  J.  Exch.  204. 
If  the  adverse  party  has  acquired  no  rights 
in  the  case,  the  court  may,  upon  the  applica- 
tion of  the  supposed  client,  correct  the  pro- 
ceedings and  compel  the  attorney  to  pay 
the  costs.  American  Ins.  Co.  v.  Oakley,  9 
Paige  [N.  Y.]  496,  38  Am.  Dec.  561;  French 
v.  French,  4  Law  Rec.  (N.  S.;  Irish)  123.  It 
will  be  seen,  however,  by  reference  to  these 
cases,  that  the  prevailing  opinion  is  that,  on 
principle,  the  responsibility  or  solvency  of 
the  attorney  really  has  nothing  to  do  with 
the  ciuestion  and  that  no  party  not  guilty 
of  negligence  should  be  bound  by  the  act  of 
another,  which  was  wholly  and  confessedly 
unauthorized.  Harsliey  v.  Blackmarr,  20 
Iowa,  161,  89  Am.  Dec.  520,  527.  The  better 
rule,  in  the  United  States,  now  seems  to  be 
that  where  a  judgment  is  rendered  against 
a  party  upon  tlie  unauthorized  appearance 
of  an  attorney  he  may  be  relieved  therefrom, 
irrespective  of  the  question  whether  the  at- 
torney is  responsible  or  not,  by  a  prompt  and 
proper  application  to  the  court  or  by  bill  in 
equity;  and  the  presumption  of  authority 
may  be  contradicted  by  extrinsic  as  well  as 
intrinsic  evidence.  Sheltoni  v.  Tiffin,  6  How. 
[U.  S.]  163,  12  Law.  Ed.  643;  Truett  v.  ^Vain- 
right.  9  111.  418;  Wiley  v.  Pratt,  23  Ind.  628; 
Dec.  520;  Bryant  v.  Williams,  21  Iowa,  331; 
Newcomb  v.  Dewey,  27  Iowa,  390;  Marvel 
V.  Manouvrier,  14  La.  Ann.  3,  74  Am.  Dec. 
vel  V.  Manouvrier,  14  La  Ann.  3,  74  Am.  Dec. 
424;  Ridge  v.  Alter,  14  La.  Ann.  866;  Hess  v. 
Cole,  23  N.  J.  Law,  116;  Price  v.  Ward,  25 
N.  J.  Law,  225;  McKelway  v.  Jones  17  N.  J. 
Law.  345;  Porter  v.  Bronson,  19  Abb.  Pr.  [N. 
Y.]  236,  29  How.  Pr.  292;  Yates  v.  Horanson, 
7    Rob.    [N.    Y.]     12;    Rogers    v.    McLean,    31 
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Barb.  [N.  Y.]  134;  CritctifieW  v.  Porter,  3 
Ohio,  518;  Abernathy  v.  Jenkins,  19  Ohio, 
286;  Jones  v.  Williamson,  5  Cold.  [Tenn.] 
371;    Boro   v.   Harri.s,    13   Lea   [Tenn.]    36. 

2.  On  a  foreigu  judgment:  In  the  case  of 
foreign  judgments,  liowever,  recovered  in 
other  states  throug-h  the  unauthorize  ap- 
pearance of  an  attorney,  it  is  a  well  settled 
rule  that  in  an  action  brought  upon  them 
the  defendant  may  show  that  he  was  not 
served  with  process,  and  that  the  attorney 
who  entered  the  appearance  for  him  had  no 
authority  to  do  so;  and  consequently  the 
court  had  no  jurisdiction  over  him.  D'Arcy 
V.  Ketchum,  11  How.  [U.  S.]  165.  13  Law.  Ed. 
648;  Harris  v.  Hardeman,  14  How.  [U.  S.] 
334,  14  Law.  Ed.  444;  Shelton  v.  Tiffin,  6 
How.  [U.  S.]  164,  12  Law.  Ed.  643;  Kings- 
bury V.  Yniestra,  59  Ala.  320;  Eaton  v. 
Pennywit,  25  Ark.  144;  Aldrich  v.  Kinney, 
4  Conn.  380,  10  Am.  Dec.  151;  Thompson  v. 
Emmert,  15  111.  415;  Welch  v.  Sykes,  8  111. 
197,  44  Am.  Dec.  689;  Sherrard  v.  Nevius,  2 
Ind.  241,  52  Am.  Dec.  508;  Harshey  v.  Black- 
marr,  20  Iowa,  161,  89  Am.  Dec.  520;  Baltz- 
ell  v.  Nosier,  1  Iowa,  588,  63  Am.  Dec.  466: 
Latterett  v.  Cook,  1  Iowa,  1,  63  Am.  Dec. 
428;  Hindman  v.  Mackall,  3  G.  Greene  [Iowa] 
170;  Whetstone  v.  Whetstone,  31  Iowa,  281; 
Miller  v.  Gaskins,  3  Rob.  [La.]  94;  Phelps- 
V.  Brewer,  9  Cush.  [Mass.]  390,  57  Am.  Dec. 
56;  Carleton  v.  Bickford,  13  Gray  [Mass.] 
591,  74  Am.  Dec.  652;  Finneran  v.  Leonard, 
7  Allen  [Mass.]  54,  83  Am.  Dec.  665;  Wright 
V.  Andrews,  130  Mass.  149;  Napton  v.  Leaton, 
71  Mo.  358;  Price  v.  Ward,  25  N.  J.  Law,  225; 
Hess  V.  Cole,  23  N.  J.  Law,  116;  Kerr  v.  Kerr, 
41  N.  T.  275;  Long  v.  Long,  1  Hill  [N.  Y.] 
599;  Gardner  v.  Tyler,  16  Abb.  Pr.  [N.  Y.] 
22,  25  How.  Pr.  220;  Norwood  v.  Cobb,  24 
Tex.  551;  Chunn  v.  Gray,  51  Tex.  112;  New- 
comb  V.  Peck,  17  Vt.  302,  44  Am.  Dec.  340; 
Wilson  V.  Bank  of  Mt.  Pleasant,  6  Leigh 
[Va.]  570;  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269.  And  this  rule  is  true,  not- 
withstanding any  recitals  in  the  judgment 
record  to  the  contrary.  Arnott  v.  Webb,  1 
Dill.  362,  Fed.  Cas.  No.  562;  Dozier  v.  Rich- 
ardson, 25  Ga.  90;  Lawrence  v.  Jarvis,  32 
111.  304;  Gilman  v.  Oilman,  126  Mass.  26,  30 
Am.  Rep.  646,  Wright  v.  Andrews,  130  Mass. 
149;  Hall  v.  Williams,  6  Pick.  [Mass.]  232, 
17  Am.  Dec.  356;  Price  v.  Ward,  25  N.  J. 
Law,  225;  Hess  v.  Cole,  23  N.  J.  Law,  116; 
Starbuck  v.  Murray,  5  Wend.  [N.  J.]  148,  21 
Am.  Dec.  172;  Chapman  v.  Austin,  44  Tex. 
133;  Rape  v.  Heaton,  9  Wis.  328,  76  Am.  Dec. 
269.  Vnien  an  action  is  brought  against  a 
person  on  a  foreign  judgnient  and  he  wishes 
to  defend  by  shovi-ing  that  the  court  had  no 
juris'diction  of  his  person,  he  may  do  so  by 
showing  that  he  had  no  legal  notice  of  the 
suit,  and  that  he  had  authorized  no  one  to 
appear  in  his  name.  The  mere  fact  that 
there  was  a  recital  in  the  judginent  record 
that  the  party  "came  in"  or  "executed"  or 
a  similar  recital  does  not  show  conclusively 
that  he  had  legal  notice,  or  that  the  attor- 
ney's appearance  was  authorized.  Pollard 
V.  Baldwin,  22  Iowa,  328  ["duly  served"]; 
Gleaspn  v.  Dodd,  4  Mete.  [Mass.]  333;  Wat- 
son V.  New  England  Bank,  4  Mete.  [Mass.] 
343;  Marx  v.  Fore,  51  Mo.  69,  11  Am.  Rep. 
432;  Starbuck  v.  Murray,  5  "V^^end.  [N.  Y.] 
148,  21  Am.  Dec.  172;  Hoffman  v.  Hoffman, 
46  N.  Y.  30,  7  Am.  Rep.  299;  Noyes  v.  But- 
ler,  6  Barb.    [N.  Y.]    613;  Pennywit  v.  Foote, 


27  Ohio  St.  600,  22  Am.  Rep.  340;  Chunn  v. 
Gray,  51  Tex.  112;  Norwood  v.  Cobb,  24  Tex. 
551  [return  "executed"];  Easley  v.  McClin- 
ton,  33  Tex.  288  ["executed"].  This  rule  is 
not  in  conflict  with  Article  IV,  §  1,  of  the 
constitution  of  the  United  States,  which  pro- 
vides that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
state,"  because  this  provision  refers  only 
to  such  records,  vi^hen  the  court  had  juris- 
diction over  the  parties;  but  in  these  cases, 
as  the  attorney  appeared  without  authority, 
tlie  cause  was  not  properly  within  the  jur- 
isdiction of  the  court.  Gilman  v.  Gilman, 
126  Mass.  26,  30  Am.  Rep.  646;  Pennywit  v. 
Foote,  27  Ohio  St.  600,  22  Am.  Rep.  340,  note; 
Thompson  v.  Whitman,  18  \\'all.  [U.  S.]  457, 
21  Law.  Ed.  897;  Knowles  v.  Gaslight  &  C. 
Co.,  19  Wall.  [U.  S.]  58,  22  Law.  Ed.  70; 
Mills  v.  Duryee,  7  Cranch  [U.  S.]  481,  3  Law. 
Ed.  411;  D'Arcy  v.  Ketchum,  11  How.  [U. 
S.]  165,  13  Law.  Ed.  648.  It  will  be  seen  that 
a  distinction  is  made  between  domestic  and 
foreign  judgments  obtained  by  the  author- 
ized appearance  of  the  attorney.  Tlie  only 
apparent  reason  for  this  distinction  is,  that, 
"in  the  case  of  a  foreign  judgment  it  is  im- 
possible, or  at  least  unreasonable,  to  re- 
quire the  defendant  to  go  to  the  state  which 
rendered  it  and  attack  it  directly  by  motion 
or  bill;"  therefore  he  is  permitted  to  plead 
the  lack  of  authority  in  the  attorney,  in  a 
collateral  as  well  as  a  direct  proceeding. 
"Whereas  in  the  case  of  a  domestic  judg- 
ment, it  may  be  deemed  better  to  force  the 
party  to  assail  it  directly,  *  »  *  by  pro- 
hibiting him  from  resorting  to  the  plea  of  a 
want  of  authority  in  the  attorney,  collater- 
allj%"  as  a  defense  to  an  action  on  the  judg- 
ment. Harshey  v.  Blackmarr,  20  Iowa,  161, 
89  Am.  Dec.  523.  [And  as  was  said  in  Fin- 
neran v.  Leonard,  7  Allen  [Mass.]  54,  83  Am. 
Dec.  665,  666:  "The  strong  reason  for  per- 
mitting judgments  rendered  in  other  states 
to  be  impeached  for  want  of  jurisdiction  of 
the  parties,  was  the  necessity  of  nurh  a  rule 
of  law,  as  the  only  effectual  way  to  protect 
our  citizens  from  the  effects  of  judgments 
improperly  rendered  against  them  by  courts 
having  no  jurisdiction  over  tliera.  But  in 
the  case  of  our  domestic  judgments,  between 
our  own  citizens,  if  such  judgment  has  been 
obtained  improperly,  either  for  want  of 
service  or  of  authority  to  appear,  or  other 
cause,  the  remedy  is  at  hand,  and  the  party 
aggrieved  may  obtain  relief  in  our  o-wn 
courts,  by  proper  application  for  review,  or 
by  writ  of  error,  or  in  a  proper  case  by  bill 
in  equity,  and  a  stay  of  proceedings  may  be 
Iiad  until  such  claim  for  relief  has  been 
duly   heard   and   adjudicated   upon."] 

Judgment  throusli  fraud:  But,  where  a 
judgment,  whetlier  foreign  or  domestic,  is 
rendered  against  a  party  upon  an  unauthor- 
ized appearance  through  fraud  or  collusion 
betvi^een  the  plaintiff's  attorney  and  the  at- 
torney for  the  defendant  or  other  party  in- 
terested, or  by  tlie  attorney  alone,  relief  in 
equity  will  be  granted  to  the  defendant,  if 
he  seeks  the  relief  promptly  and  properlj% 
and  has  not  been  guilty  of  laches.  Harshey 
V.  Blackmarr,  20  Iowa,  161,  89  Am.  Dec.  520; 
De  Louis  v.  Meek,  2  G.  Greene  [Iowa]  55, 
50  Am.  Dec.  491;  Baker  v.  O'Riordan,  65 
Cal.  368;  Dorsey  v.  Kyle,  20  Md.  512,  96  Am. 
Dec.    617;   Kelso   v.   Stigar,    75   Md.    378;   Bur- 
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must  be  promptly  challenged,^''  for  a  party  knowingly  permitting  the  attorney  to 
appear  and  act  is  estopped."^  Dismissal  is  proper  when  there  is  no  authority,"^ 
and  under  a  statute  providing  that  an  attorney  may  he  required  to  show  his  au- 
thority, the  authority  may  be  questioned  by  a  motion  to  dismiss. ^^  In  a  superior 
court  the  validity  of  a  judgment  because  of  alleged  want  of  authority  in  the  attor- 
ney may  be  investigated  without  resort  to  chancery."^  The  existence  of  authority 
is  a  question  of  fact.^^ 

Scope  of  authority} — An  attorney  has  power  to  bind  his  client  by  acts  within 
his  actual  or  implied  authority;  ^.  and  an  admission  by  ^  or  notice  to  an  attorney 


ton  V.  Lyford,  37  N.  H.  512,  75  Am.  Dec.  144; 
Denton  v.  Noyes,  6  Johns.  [N.  Y.]  29S,  5  Am. 
Dec.  237:  Jones  v.  "Williamson,  5  Cold. 
[Tenn.]    371. 

WTiat  evidence  required  to  rebut:  Where 
a  party  questions  an  attorney's  authority 
to  appear,  he  must  usually  sho'w%  by  affida- 
vit, facts  sufficient  to  raise  a  reasonable  pre- 
sumption that  the  attorney  is  acting-  with- 
out authority,  or  to  rebut  the  presumption 
that  he  is  authorized.  Tally  v.  Reynolds, 
1  Ark.  99,  31  Am.  Dec.  737;  Cartwell  v.  Meni- 
fee, 2  Ark.  356;  Turner  v.  Caruthers,  17  Cal. 
!32;  Dillon  v.  Rand,  15  Colo.  372;  State  v. 
Houston,  3  Har.  [Del.]  15,  20;  "Williams  v. 
Butler,  35  111.  545;  Bell  v.  Farwell,  89  111. 
App.  638;  New  Orleans  v.  Steinhardt,  52  La. 
Ann.  1043;  Bender  v.  McDowell,  46  La.  Ann. 
393;  Postal  Telegraph  Cable  Co.  v.  Louis- 
ville, etc.  R.  Co.,  43  La.  Ann.  522;  Dockham 
V.  Potter,  27  La.  Ann.  73;  Hollins  v.  St. 
Louis  &  C.  R.  Co,  57  Hun  [N.  Y.]  139;  Bryn 
Mawr  Nat.  Bank  v.  James,  152  Pa.  364; 
Danville,  etc.  P^  Co.  v.  Rhodes,  180  Pa.  157. 
[Under  Georg-ia  Civil  Code,  §  4423,  it  is  held 
that  the  presumption  of  an  attorney's  au- 
thority to  appear  can  be  overcome  only  as 
provided  by  tliat  statute.  Planters'  &  Peo- 
ples' M.  Fire  Ass'n  v.  De  Loach,  113  Ga.  802.] 
But  the  affidavit  of  an  attorney  which  states 
that  he  is  informed  and  believes  that  the 
attorney  -who  represents  the  opposite  party 
is  not  authorized  to  appear  is  insufficient  to 
•^how  the  want  of  authority  in  the  opposing 
iittorney.  People  v.  Mariposa  County,  39 
I'al.  683;  Valle  v.  Pictcn,  91  Mo.  207;  Rob- 
inson V.  Robinson,  32  Mo.  App.  88.  See  Fa- 
mous Mfg.  Co.  V,  Wilcox,  ISO  111.  246.  So 
i^is  authority  cannot.be  impugned  by  mere 
sus"»estion.  Campbell  v.  Arcenaux.  3  La. 
Ann.  558;  Turner  v.  Caruthers,  17  Cal.  431; 
Williams  v.  LTncompahgre  Canal  Co.,  13 
Colo.  469,  475;  Connell  v.  Galligher,  36  Neb. 
749;  State  v.  Passaic  County  Agricultural 
Soc,  54  N.  J.  Law,  260.  The  burden  of  proof 
.showing  such  lack  of  authority  is  on  the 
party  that  denies  the  authority,  and  he  must 
establish  his  allegations  by  positive  proof. 
Bonnifield  v.  Thorp,  71  F.  924;  Stubbs  v. 
Leavitt,  30  Ala.  352;  Garrison  v.  McGowan, 
18  Cal.  600;  Esley  v.  People,  23  Kan.  510, 
.Mutual  L.  Ins.  Co.  v.  Pinner,  43  N.  J.  Eq.  52; 
'  )ay  V.  Hathaway  Printin.g  Tel.  &  T.  Co.j  41 
N.  J.  Eq.  419;  Holder  v.  State,  35  Tex.  Cr.  R. 
19;  Schlitz  v.  Meyer,  61  Wis.  418;  Thomas  v, 
Steele,  22  Wis.  207.  [But  see  Brooks  v. 
Koarns,  86  111.  547,  where  the  burden  of 
proving  authority  was  on  the  person  allog-- 
ing  it];  Stewart  v.  Stewart,  56  How.  Pr. 
[N.  Y.]  256;  Dangerfield's  Ex'x  v.  Thurs- 
ton's Heirs,  8  Mart.  N.  S.  [La.]  119.  whether 
or  not  an   attorney  had   authority  to  appear 


in  a  case  is  a  question  to  be  determined  by 
the  jury  from  all  the  facts  of  the  case,  or  if 
there  be  no  jury  by  the  court  alone.  Als- 
paugh  V.  Jones,  64  N.  C.  29;  Howard  v.  Smith, 
33  N.  Y.  Super.  Ct.  124;  Clark  v.  Holliday, 
9  Mo.  711;  Henderson  v.  Terry,  62  Tex.  281. — 
From  Clark  &   Skyles  Agency,    §§   636,    637. 

94.  Where  an  objection  to  the  appear- 
ance of  an  attorney  without  authority  in 
contempt  proceedings,  growing  out  of  the 
violation  of  an  injunctional  order,  was  not 
promptly  made  by  defendant,  his  right  to 
object  was  waived.  State  v.  Harris  [N.  D.] 
105  N.  ^Y.  621. 

95.  He  cannot  take  the  hazard  of  a  trial 
and  afterward  have  the  judgment  against 
him  vacated  on  the  ground  of  the  attorney's 
want  of  authority  to  represent  him  at  the 
trial.  Bacon  v.  Mitchell  [N.  D.]  106  N.  W. 
129.  Evidence  held  to  show  that  defendant 
knew  he  was  represented  by  attorneys,  that 
they  had  filed  a  stipulation  for  judgment 
and  that  he  had  made  no  objection  thereto, 
so  that  he  was  bound  by  it.  Pacific  Pav. 
Co.  V.  Vizelich   [Cal.  App.]    83  P.   459. 

96.  Attorney  held  to  have  had  no  author- 
ity to  commence  a  partition  suit  and  it  was 
properly  dismissed  on  motion.  Timpson  v. 
Mock,    105   App.   Div.    299,   94    N.    Y.   S.    664. 

97.  Code  §  320.  *Yockey  v.  Woodbury 
County   [Iowa]    106  N.  W.   950. 

9S.  The  orphans'  court  of  New  Jersey 
being-  a  superior  court  of  general  probate 
jurisdiction,  it  has  the  same  control  over  its 
decrees  by  inquiring  into  the  authority  of 
its  attorneys  to  appear,  as  may  be  exercised 
by  every  court  of  general  jurisdiction. 
Hence  a  court  of  equity  will  not  entertain 
jurisdiction  to  set  aside  a  will  or  an  irregu- 
lar probate  thereof,  procured  through  the 
unauthorized  appearance  of  an  attorney. 
Vincent   v.   Vincent   [N.    J.    Eq.]    62   A.    700. 

99.  The  question  whether  an  attorney  had 
authority  to  settle  his  client's  claim  for  less 
than  a  specified  sum  held  to  be  one  for  the 
jury.  Erickson  v.  McNeeley  &  Co.  [Wash.] 
84  P.   3. 

1.     See   5  C.  L.   332. 

3,  In  the  collection  of  a  debt  due  to  his 
client  an  attorney  esin  accept  a  deed  from 
the  debtor  in  satisfaction  of  the  claim. 
Sawyer  v.  Vermont  Loan  &  Trust  Co. 
[Wash.]  84  P.  8.  A  mortgagee,  in  a  mort- 
gage executed  by  husband  and  wife,  cannot 
question,  after  the  husband's  death,  the  au- 
thority of  an  attorney  to  receive  a  convey- 
ance by  the  wife  of  her  interest  in  the  mort- 
gaged premises  in  payment  of  a  debt  due 
to  his  client.     Id. 

3.  A  receipt  given  by  an  attorney  to  a 
debtor  is  not  evidence  against  the  creditor 
in    the    absence    of    proof    that    the    attorney 
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as  to  matters  Avitliiii  the  scope  of  his  eniploynicnt  binds  all  vrliom  he  represents  * 
even  for  a  client  since  become  insane.^  Unanthorized  acts  of  an  attorney  may  be 
ratified  by  accepting  the  fruits  of  his  acts.^  A  letter  of  authority  unaccompanied 
by  any  statement  of  the  client's  secret  intentions,  must  be  taken  as  conferring  such 
authority  as  it  pur])orts  on  its  face  to  give.'  An  attorney  ordinarily  has  no  implied 
poAver  to  bmd  his  client  by  contract ;  ®  and;  since  the  liability  of  a  party  to  pay  for 
legal  services  stands  upon  precisely  the  same  footing  as  other  contracts,®  an  attor- 
ney employed  by  a  party  to  a  suit  has  no  implied  authority  to  employ  an  assistant 
attorney  at  his  client's  expense:^**  and  a  client  is  not  bound  to  pay  for  such  serv- 
ices unless  he  has  authorized  the  employment  or  assented  to  it  in  some  manner,^^ 
in  which  case  the  assistant  attorney  is  entited  to  a  reasonable  compensation  for  his 
services. '^^  A  general  retainer  does  not  authorize  an  attorney  either  to  sell  or  pur- 
chase property,^"  or  release,  compromise,  or  settle  a  c.^'-'se  of  action,^*  or  to  satisfy 
a  judgment  without  full  pa^anent,^^  or  to  make  an  offer  of  pidguient ;  ^'''  but  the 
authority  of  an  attorney  extends  to  all  acts  needful  to  the  prosecution  or  defense 
of  the  suit  in  which  ho  is  retained.^" 


was  the  cre'.litor's  attorney.  Payment  to 
an  attorney  without  special  authority  to  col- 
lect a  note  was  not  such  a  payment  as  to 
aifect  the  liability  of  the  sureties  on  the 
n-ote.  Bank  of  Batesville  v.  Maxey  [Ark.] 
88  S.  W.  968. 

4.  Where  an  attorney  was  intrusted  not 
only  with  the  final  account  of  the  executors 
to  be  presented  to  the  probate  court,  but 
also  with  the  written  entry  of  appearance 
and  ratification  of  the  report,  signed  by  the 
heirs  and  legatees,  he  is  to  be  regarded  as 
representing  both  the  executors  and  the 
heirs  and  legatees,  so  that  notice  to  him 
of  a  certain  motion  by  tlie  executors  was 
sufficient  notice  to  the  heirs  and  legatees. 
Griswold  v.  Smith  [111.]  77  N.  E.  551.  An 
attorney  who  examined  the  title  to  lands 
for  one  wishing  to  obtain  a  loan  thereon 
and  who  vras  paid  by  liim,  was  not  the  agent 
of  the  party  from  whom  he  procured  the 
loan,  so  a,s  to  make  sucii  person  chargeable 
with  the  attorney's  knowledge  as  to  tlie  title. 
Flanders  v.  Rosoff.  97  N.  Y.  S.  514. 

.%.  Tinder  liev.  Laws,  c.  162.  §§  11.  40.  and 
Chancery  Rule  22,  service  of  notice  of  appe'al 
of  proceedings  for  probate  of  a  will,  on  the 
attorney  of  petitioner  who,  pending  proceed- 
ings became  insane  but  no  steps  for  the  ap- 
pointment of  any  person  to  represent  him 
had  been  taken,  was  held  sufficient.  Mc- 
Kenna  v.  Garvey   [Mass.]    77  N.   E.  782. 

6.  The  ratification  by  a  creditor  of  the 
act  of  her  attorney  in  accepting  a  deed  of 
her  interest  in  mortgaged  land  in  payment 
of  the  debt  due  to  the  creditor  is  binding  on 
the  mortgagee.  Sawyer  v.  Vermont  Loan  & 
Trust  Co.  [Wash.]  84  P.  8.  To  make  accept- 
ance a  ratification  of  the  unauthorized  acts 
of  an  attorney,  it  msist  be  -witli  full  teno-^-I- 
esljve  of  the  facts  and  inconsistent  with  any 
otlier  reasonable  hypothesis  tlian  that  of  ap- 
proval of  the  attorney's  acts.  Bank  of 
Batesville  v.  Maxey  [Ark.]  88  S.  W^  968. 
Tlie  acceptance  by  a  bank  of  the  money  paid 
to  an  attorney  without  special  authority  to 
collect  a  note  was  not  such  a  ratification  of 
his  act  ;is  to  make  liim  the  bank's  attorney 
or  to  estop  the  bank,  as  against  tiie  sureties 
on  the  note,  to  denj'  the  attorney's  author- 
ity.    Id. 


7.  Third  persons  are  not  affected  by  any 
secret  intentions.  Mabb  v.  Stewart,  147  Cal. 
413,  81  P.   1073. 

S.     Baker   v.    New   York,    98   N.   Y.   S.    331. 

9.  Chicago  &  S.  Traction  Co.  v.  Flaherty 
[111.]    78   N.  E.   29. 

to.  Chicago  &  S.  Traction  Co.  v.  Flaherty 
[111.]  78  N.  E.  29;  Emblen  v.  Bicksler  [Colo.] 
S3  P.  636;  Kneeland  v.  Plurde,   97  N.  Y.  S.  957. 

11.  Chicago  &  S.  Traction  Co.  v.  Flaherty 
[111.]    78   N.    E.    29. 

13.      Emblen   v.   Bicksler    [Colo.]    S3   P.    636. 

13.  An  attorney's  offer  to  sell  to  the  city 
land  involved  in  condemnation  proceedings 
held  properly  rejected.  Baker  v.  New  York, 
98   N.  Y.  S.   331. 

14.  Baker  v.  New  York,  98  N.  Y.  S.  331. 
Attorney  for  the  executor  of  an  estate  has 
no  authority  to  compromise  his  rights  or  to 
settle  with  the  heirs.  Succession  of  Landry 
[La.]  41  So.  490.  Authority  to  release  the 
lien  of  tlie  client's  mortgage  or  to  sell  the 
property  free  of  liens  is  not  implied  merely 
from  the  relation.  Hirsch  &  Co.  v.  Bev- 
erly  [Ga.]   54  S.  B.   678. 

1.-,  16.     Baker  v.  New  York,  98  N.  Y.  S.  331. 

17.  Under  the  lav/  of  Wisconsin,  an  at- 
torney has  authority  to  iKdeiitnify  the  sher- 
iff, in  the  name  of  his  client,  to  induce  liim 
to  levy,  ill  the  case  of  debts  sent  from  other 
states  for  collection.  Audley  v.  Townsend. 
96  N.  Y.  S.  439.  Where  a  suit  in  equity  was 
brouglit  on  belialf  of  complainant  and  all 
others  similarly  situated,  a  person  could  not 
intervene  by  separate  couii.siel,  to  assert  a 
claim  similar  in  all  respects  to  claimants, 
unless  it  was  proposed  to  dispose  of  the 
cause  in  some  unusual  manner.  Bowker  v. 
Haight  &  Freese  Co.   140  F.  794. 

PIea«linss:  In  Indiana,  plaintiff's  attor- 
ney must  sign  the  complaint  filed.  Burns' 
Ann.  St.  1901,  §  361.  Whinery  v.  Brown 
[Ind.  App.]  75  N.  E.  605.  But  where  the 
record  shelved  tliat  the  complaint  was  so 
signed  and  did  not  disclose  that  it  was  not 
signed  v/hen  filed,  it  was  no  error  to  re- 
fuse to  strike  it.  Id.  Allegations  are  some- 
times made  in  pleadings  upon  a  misunder- 
standing of  the  facts  by  attorneys  and  not 
by  authority  of  the  parties  and  that  fact 
may    be    shown    (Galveston,    etc.,    R.    Co.    v. 
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Fitzpatrick  [Tex.  Civ.  App.]  91  S.  V.^.  355), 
and  the  plaintiff  has  the  right  to  testify 
that  he  did  not  make  such  statements  to  his 
attorneys  as  would  justify  a.  particular  al- 
legation   in    his    pleading.      Id. 

Di.s3n!.*;.s:!!  of  aeliGn:  Under  his  general 
authority  an  attorney  has  the  exclusive  con- 
trol of  the  remedy  and  may  discontinue  the 
action  by  a  dismissal  without  prejudice. 
Bacon  v.  Mitchell  [N.  D.]  106  N.  W.  129. 
Neither  an  attorney's  mista,ke  of  judgment 
as  to  the  law  nor  his  ignorance  of  facts 
is  sufficient  ground  for  vacating  a  judgment 
of    dismissal    entered    on    his    motion.      Id. 

Judgnieat  by  comsent:  An  agreement 
made  in  open  court  by  an  attorney,  who  has 
been  retained  by  a  defendant,  that  a  judg- 
ment may  be  taken  against  his  client  for 
a  certain  siim,  is  binding  upon  such  client 
in  the  absence  of  fraud,  collusion,  surprise, 
or  sonie  similar  ground  unless  it  appears 
that  such  attorney  is  insolvent.  Meriden 
Hydro-Carbon  Arc  Light  Co.  v.  Anderson, 
111    111.   App.    449. 

Comi>ro3iiise  of  eases  An  attorney  can 
compromise  a  case  during  its  progress  be- 
fore the  master.  Code  Civ.  Proc.  1902,  §  194, 
providing  for  relief  from  a  judgment  taken 
through  mistake,  surprise,  or  excusable  neg- 
lect, does -not  apply  where  the  attorney  had 
full  knowledge  of  the  facts  and  consented 
to  the  judgment.  Dixon  v.  Floyd  [S.  C]  53 
S.   E.   167. 

Adiair.siioi3s  and  siipiilatiioiis:  General  ad- 
missions of  facts  in  the  course  of  a  trial, 
made  to  save  time  and  facilitate  the  trial, 
where  counsel  are  confident  of  success  upon 
some  other  point,  are  understood  to  have 
reference  to  the  trial  then  pending  and  not 
as  stipulations  ■which  shall  be  binding  on  a 
future  trial  (Daneri  v.  Gazzola  [Cal.  App.] 
S3  P.  455),  especially  when  made  in  ignor- 
ance of  very  important  facts  subsequently 
brought  to  the  attorney's  attention  (Id.). 
Held  not  an  abuse  of  discretion  on  the  part 
of  the  court  to  relieve  plaintiff,  on  a  second 
trial,  from  the  admission  that  a  deed  had 
been  "duly  executed  and  delivered"  (Id.). 
Code  Civ.  Proc.  §  283,  giving  an  attorney  au- 
thority to  bind  their  clients  by  agreement 
filed  with  the  clerk  or  entered  on  the  minutes 
of  the  court,  refers  to  executory  agreements 
and  not  to  those  which  have  been,  wholly 
or  in  part,  executed.  Id.  An  exact  compli- 
ance with  the  statute  virill  not  be  required, 
"Where  one  party  has  received  the  advantage 
of  a  stipulation,  or  the  other  party  has  given 
up  some  right  or  lost  some  advantage  in  re- 
liance thereon.  Id.  In  such  case  a  verbal 
stipulation  cannot  be  repudiated,  upon  the 
ground  tliat  it  v/as  not  entered  in  tlie  min- 
utes   of   the   court.     Id. 

NOTE.  Attorney's  PoTvor  Over  or  After 
Judgment:  It  has  been  laid  down  as  a  gen- 
eral rule  that  the  authority  of  an  attorney 
ceases  upon  the  entry  of  final  judgment 
(Butler  V.  Knight,  L.  R.,  2  Exch.  109,  113, 
Macbeath  v.  Ellis,  4  Bing.  578;  Hillegans  v. 
Bender,  78  Ind.  225;  Berthold  v.  Fox,  21 
Minn.  51),  or  at  least  witii  its  execution 
within  a  year  (Jackson  v.  Bartlett,  8  Johns. 
[N.  Y.]  2S1).  Where  such  rule  obtains  after 
final  judgment  has  been  entered,  the  attor- 
ney has  no  authority,  by  virtue  of  his  origi- 
nal retainer  to  consent  to  set  it  aside.  Hol- 
bert  V.  Montgomery's  Adm'rs.  5  Dana  [Ky.] 
11;   Quinn  v.   Lloyd,    7   Rob.    [N.   Y.]    538.     If, 


however,  the  judgment  has  been  entered  by 
default  he  may  consent  to  its  being  opened, 
although  contrary  to  his  client's  instruc- 
tions, if  it  has  been  entered  under  such  cir- 
cumstances- that  the  court,  of  itself,  would 
open  it.  Anon.,  1  Wend.  [N.  Y.]  108;  Cluss- 
man  v.  Merkel,  3  Bosw.  [N.  Y.]  402;  Read 
v.  French,  28  N.  Y.  285.  While  this  was  the 
rule  at  common  law,  the  more  modern  rule 
now  is  otherwise.  It  seems  to  be  now  gen- 
erally conceded  in  this  country  that  the  au- 
thority of  an  a,ttorney  at  law  over  his  cli- 
ent's cause  continues-  not  only  until  judg- 
ment is  recovered  and  a  year  and  a  day 
aterwards.  as  was  the  rule  in  the  old  books 
(Pennington's  Ex'rs  v.  Yell,  11  Ark.  212, 
52  Am.  Dec.  262;  Berthold  v.  Fox,  21  Minn.  51, 
53);  but  if  the  judgment  be  npt  satisfied  and 
is  continued  in  force,  his  authority  will  be 
prolonged  accordingly  for  the  purpose  of  en- 
forcing it  (Pennington's  Ex'rs'  v.  Yell,  11 
Ark.  212,  52  Am.  Dec.  262;  Miller  v.  Scott,  21 
Ark.  396;  Conway  County  v.  Little  Rock  & 
Ft.  S.  R.  Co.,  39  Ark.  50;  Frazier  v.  Parks' 
Adm'rs,  56  Ala.  363;  McCarver  v.  Nealey, 
1  G.  Greene  [lowal  360;  Smith  v.  Cunning- 
ham. 5  9  Kan.  552;  Gray  v.  Wass,  1  Me.  257; 
White  V.  Johnson,  67  Me.  287;  Wyckoff  v. 
Bergen.  1  N.  J.  Law,  214;  Rogers  v.  McKen- 
zie,  81  K.  C.  164;  Yoakum  v.  Tilden,  3  W.  Va. 
167).  [As  v/as  said  in  Sm.yth  v.  Harvie,  31 
111.  62,  83  Am.  Dec.  202:  "Whilst  by  the  rules 
of  the  ancient  common  law  it  v\ras  no  part 
of  an  attorney's  duty  to  receive  money  on  a 
judgment,  yet  in  more  modern  times  attor- 
neys have  become  collecting  agents  as  well 
as  lav.'yers.  By  uniform  custom  and  prac- 
tice, attorneys  engage  in  and  attend  to  the 
collection  of  money  as  a  part  of  their  pro- 
fessional duty.  Such  is  inseparable  from 
the  practice  at  the  present  day.  It  is  not 
reasonable  to  suppose  that  either  party  im- 
agined, at  the  time  of  this  retainer,  that  the 
duty  of  the  defendants  ceased  when  tliey 
obtained  the  judgment  on  the  plaintiff's 
claim"].  In  order  to  render  the  judgment 
effectual  he  may  institute  all  supplementary 
proceedings  necessary  therefor  (Ward  v. 
Roy,  69  N.  Y.  96;  Heard  v.  Lodge,  20  Pick. 
[Mass.]  53,  32  Am.  Dec.  197),  as  a  scire 
facias  (Nicholas  v.  Dennis,  R.  M.  Charlt.  [Ga.] 
188;  Dearborn  v.  Dearborn,  15  Mass.  316  [it 
is  his  duty  to  do  so]),  or  demand  payment 
of  an  administrator,  pursuant  to  statute 
(Heard  v.  Lodge,  20  Pick.  [Mass.]  53,  32  Am. 
Dec.  197;  or  Sheriff  Spence  v.  Rutledge,  11 
Ala.  557);  and  when  necessary  he  may  issue 
an  alias  (Cheever  v.  Mirrick,  2  N.  H.  376). 
He  may  after  judgment,  by  virtue  of  his 
general  retainer,  sue  out  execution  or  other 
process  and  receive  the  money  collected 
thereon  (Savory  v.  Chapman,  11  Adol.  &  E. 
829;  Erwin  v.  Blake,  8  Pet.  [U.  S.]  18:  Union 
Bank  v.  Geary,  5  Pet.  [U.  S.]  98;  Conway 
County  V.  Little  Rock  &  Ft.  S.  R.  Co.,  39 
Ark.  50;  Black  v.  Drake,  2  Colo.  330;  Brack- 
ett  V.  Norton,  4  Conn.  517,  10  Am.  Dec.  179; 
Canterberry  v.  Com.,  1  Dana  [Ky.]  415; 
White  V.  Johnson..  67  Me.  287;  Farmers' 
Bank  v.  Mackall,  3  Gill.  [Md.]  447;  Parker 
V.  Downing,  13  Mass.  465  [but  not  where  his 
authority  has  been  revoked  before  payment 
by  the  sheriff];  McDonald  v.  Todd,  1  Grant 
Cas.  [Pa.]  17;  Poole  v.  Gist,  4  McCord  [S.  C.J 
259;  Hyams  v.  Michel,  3  Rich.  Law  [S.  C] 
303;  Wilson  v.  Stokes,  4  Munf.  [Va.]  455), 
but  he  cannot  sue  out  such  execution  against 
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his  client's  wish  (Barker  v.  St.  Quintin,  12 
Mees  &  W^.  441),  or  have  execution  levied 
on  land  conveyed  as  security,  before  it  is 
reconveyed  to  the  debtor  (Parker  v.  Home 
Mut.  Bldg-.  &  Loan  Ass'n,  114  Ga.  702).  So 
the  plaintiff's  attorney  may  direct  the  sher- 
iff or  other  officer  as  to  the  time  and  man- 
ner of  enforcing-  tlie  execution  (Erwin  v. 
Blake,  8  Pet.  [U.  S.]  25,  8  Law.  Ed.  8;  Smith 
V.  Gayle,  .^8  Ala.  600;  Brackett  v.  Norton, 
4  Conn.  517.  10  Am.  Dec.  179:  State  v.  Boyd, 
63  Ind.  428;  Stevens  v.  Colby,  46  N.  H.  163; 
Read  V.  French,  28  N.  Y.  285;  Gorham  v. 
Gale,  7  Cow.  [N.  Y.]'739,  17  Am.  Dec.  549; 
Lynch  v.  Com.,  16  Serg.  &  R.  [Pa.]  368,  16 
Am.  Dec.  582;  T\'illard  v.  Goodrich,  31  Vt. 
&97;  Kimball  v.  Perry,  15  Vt.  414),  or  even 
authorize  the  sheriff  to  depart  from  his  reg-- 
ular  course  of  executing-  such  process  (Corn- 
ing V.  Sutherland,  3  Hill  [N.  Y.]  552;  White 
V.  Johnson,  67  Me.  287),  or  agree  to  delay 
issuance  of  execution  for  a  limited  time 
(Wieland  v.  Wliite,  109  Mass.  392;  White  v. 
Johnson,  67  Me.  287;  Silvis  v.  Ely,  3  Watts 
&  S.  [Pa.]  420),  or  stay  proceedings  under 
it  for  a  reasonable  time  (Wieland  v.  White, 
109  Mass.  392;  White  v.  Johnson,  67  Me.  287), 
or  direct  return  thereon  to  be  delayed,  if  it 
will  not  be  detrimental  to  the  judgment 
lien  (McClure  v.  Colclough,  5  Ala.  65; 
Crenshaw  v.  Harrison,  8  Ala.  342;  Walker  v. 
Goodman.  21  Ala.  647),  or  direct  a  sale  under 
it  to  be  suspended  (Lynch  v.  Com.,  16  Serg. 
&  R.  [Pa.]  368,  16  Am.  Dec.  582)  or  post- 
poned (Albertson  v.  Goldsby,  28  Ala.  711, 
65  Am.  Dec.  380),  or  he  may  receive  seisin 
of  land  taken  by  the  sheriff  in  execution 
(Pratt  V.  Putnam,  13  Mass.  361,  363).  So 
he  may  assent  to  the  correction  of  a  mere 
clerical  error  in  a  judgment  or  decree.  Hill 
V.  Bowyer,  18  Grat.  [Va.]  364.  But  he  is  not 
authorized  to  bid,  or  to  authorize  anyone 
el.-e  to  bid,  for  his  client  at  an  execution 
sale  (Averill  v.  Williams,  4  Denio  [N.  Y.] 
295,  47  Am.  Dec.  252;  Beardsley  v.  Root,  11 
Johns.  [N.  Y.]  464,  6  Am.  Dec.  386  [he  can- 
not purchase  land  sold  under  an  execution 
!n  favor  of  his  client,  either  in  trust,  or  for 
the  benefit  of  his  Mient];  Wa.-sliington  v. 
Johnson,  7  Humph.  [Tenn.]  468:  Savery  v. 
Sypher,  6  Wall.  [U.  S.]  157,  18  Law.  Ed.  822. 
See,  also.  Wade  v.  Pettibone,  11  Ohio,  57. 
S7  Am.  Dec.  408;  Leisenring  v.  Black,  5 
Watts  [Pa.]  303,  30  Am.  Dec.  322),  nor  has 
he  authority  to  direct  wliat  particular  prop- 
erty shall  be  levied  on  under  his  client's  ex- 
ecution (Averill  V.  Williams.  4  Denio  [N.  Y. ] 
295,  47  Am.  Dec.  252;  Welch  v.  Cochran,  63 
N.  Y.  181,  20  Am.  Rep.  521;  Oestrich  v.  Gil- 
bert, 9  Hun  [N.  Y.]  244),  although  he  may 
authorize  goods  levied  on  to  be  sold,  if  per- 
ishable, and  the  proceeds  kept  for  future 
distribution  (Nelson  v.  Cook,  19  111.  440). 
Nor  is  he  authorized  on  his  own  motion,  to 
cOTnmence  affirmative  proceedings  to  keep 
alive  a  judgment  which  he  has  for  collec- 
tion. Cullison  V.  Lindsay,  108  Iowa,  124. 
Nor  has  he  authority  to  release  the  defend- 
ant from  imprisonment  on  execution,  witli- 
out  satisfaction  (Savory  v.  Chapman,  11 
Adol.  &  B.  829,  8  Dowl.  656;  Connop  v.  Chal- 
lis,  2  Exch.  484,  17  Law  J.  Exch.  319;  Lewis 
V.  Gamage,  1  Pick.  [Ma.?s.]  347;  Kellogg  v. 
Gilbert,  10  Johns.  [N.  Y.]  220,  6  Am.  Dec.  335; 
Jackson  v.  Bartlett,  8  Johns.  [N.  Y.]  821; 
Crary  v.  Turner,  6  Johns.  [N.  Y.]  51;  Simon- 
ton  V.  Barrel!,  21  Wend.    [N.  Y.]   362;  "Treas- 


urers V.  McDowell,  1  Hill  [N.  Y.]  184,  26 
Am.  Dec.  166.  But  see  Hopkins  v.  Willard, 
14  Vt.  474;  Scott  v.  Seiler,  5  Watts  [Pa. J  235), 
nor  to  release  property  bound  by  his  client's 
judgment,  witliout  the  latter's  knowledge  or 
consent  (Phillips  v.  Dobbins,  56  Ga.  617; 
Holbert  v.  Montgomery.  5  Dana  [Ky.]  11: 
Harrow  v.  Farrow's  Heirs,  7  B.  Mon.  [Ky.] 
126,  45  Am.  Dec.  60;  Horsey  v.  Chew,  05 
Md.  555;  Fritchey  v.  Bosely,  56  Md.  94; 
Doub  V.  Barnes,  1  Md.  Ch.  127;  Banks  v. 
Evans,  10  Smedos  &  M.  [Miss.]  35,  48  Am. 
Dec.  734;  Wilson  v.  Jennings,  3  Ohio  St.  528; 
Kirk's  Appeal,  87  Pa.  2  43,  30  Am.  Rep.  357; 
Ely  V.  Lamb.  10  Pa.  Co.  Ct.  R.  209;  Dollar 
Sav.  Bank  v.  Robb,  4  Brewst.  [Pa.]  106; 
Ludden  v.  Sumter,  45  S.  C.  186,  25  Am.  St. 
Rep.  761),  nor  to  postpone  his  client's  lien 
until  another  one  has  been  satisfied 
(Fritchey  v.  Bosley,  56  Md.  96;  Phillips  v. 
Dobbins,  56  Ga.  617).  He  cannot  release 
propert-y  from  the  levy  of  an  execution 
(Banks  v.  Evans.  10  Smedes  &  M.  [Miss.] 
35,  48  Am.  Dec.  734;  Jackson  v.  Bartlett,  8 
Johns.  [N.  Y.]  281;  Benedict  v.  Smith,  10 
Paige  [N.  Y.]  126;  Jewett  v.  Wadleigh,  32 
Me.  110),  nor  agree  to  a  stay  of  execution, 
if  it  will  destroy  his  client's  lien  (Reynolds 
V.  Ingersoll,  11  Smedes  &  M.  [Miss.]  249,  49 
Am.  Dec.  57;  Union  Bank  v.  Govan,  10 
Smedes  &  M.  [Miss.]  343;  Silvis  v.  Ely,  3 
'Watts  &  S.  [Pa.]  420'  [it  is  within  his  power 
to  stay  execution  upon  the  promise  of  a 
third  person  to  pay  tlie  debt]),  nor  may  he 
sell  or  assign  a  judgment  recovered  by  him 
in  favor  of  his  client  (Boren  v.  McGehee, 
6  Port.  [Ala.]  432,  31  Am.  Dec.  695;  Gardner 
V.  Mobile  &  N.  W.  R.  Co.,  102  Ala.  635,  48 
Am.  St.  Rop.  84;  Mayer  v.  Sparks,  3  Kan. 
App.  602;  Smiley  v.  U.  S.  Bldg.  &  Loan 
Ass'n's  Assignee,  23  Ky.  L.  R.  250,  62  R.  W. 
S53;  "V^^alden  v.  Grant,  8  Mart.  N.  S.  [La.] 
5G5;  T\'ilson  v.  AVadleigh,  36  Me.  496;  Clark 
V.  Kingsland,  1  Smedes  &  M.  [Miss.]  256; 
Rice  V.  Troup,  62  Miss.  18G;  Head  v.  Gervais, 
Walk.  [Miss.]  431,  12  Am.  Dec.  577;  TVyatt  v. 
S'romme,  70  Mo.  App.  613;  Henry  &  Coats- 
worth  Co.  v.  Halter,  58  Neb.  6S5;  Fassitt  v. 
Middleton,  47  Pa.  214,  86  Am.  Dec.  535; 
Campbell's  Appeal,  29  Pa.  401,  72  Am.  Dec. 
6  41;  Basler  v.  Searight,  149  Pa.  241;  Noonan 
V.  Gray's  Ex'rs,  1  Bailey  [S.  C]  437;  Mayer 
V.  Blease,  4  Rich.  [S.  C]  10;  Maxwell  v. 
Owen,  7  Cold.  [Tenn.]  630;  Baldwin  v.  Mer- 
rill, 8  Humph.  [Tenn.]  132.  [But  where  the 
client  receives  the  money  on  such  assign- 
ment he  will  be  presumed  to  have  author- 
ized or  ratified  the  act.]  Marshall  v.  Moore, 
36  111.  321),  nor  agree  to  suspend  the  pro- 
ceedings on  a  judgment  (Pendexter  v.  Ver- 
non, 9  Humph.  [Tenn.]  84),  nor  may  he  move 
to  set  aside  or  reverse  a  judgment,  vrhen  he 
was  employed  mereljf  to  prosecute  the  ac- 
tion to  judgnaent  (Richardson  v.  Talbor,  2 
Bibb.  [Ky.]  382).  But  even  under  the  mod- 
ern cases  it  seems  to  be  the  rule  that  the 
attorney  cannot  begin  proceedings  for  an 
appeal  from  a  judgment,  witliout  further 
authority  from  his  client  (Riddle  v.  Hanna, 
25  Ala.  484;  Commissioners  of  Roads  v.  Grif- 
fin &  W.  P.  Plank-Road  Co.,  9  Ga.  487;  Co- 
vin v.  Phy,  27  111.  37;  Hopkins  v.  Mallard, 
1  G.  Greene  [Iowa]  117;  Ikerd  v.  Borland, 
35  La.  Ann.  337;  National  Park  Bank  v.  Lan- 
ahan,  60  Md.  477;  Delaney  v.  Husband,  0  4 
N.  J.  Law.  275;  Coles  v.  Anderson.  8  Humph. 
[Tenn.]    489;  Hooker  v.  Village  of  Brandon, 
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§  9.  Eigliis  and  liahilities  to  third  persnns}^ — The  general  principles  of 
agenc}'  apply.^''  An  attorney  who  knowingly  pays  over  proceeds  of  a  suit  ■vrhieli 
it  was  agreed  slionld  be  devoted  first  to  discharge  a  mortgage  is  liable  to  the  mort- 
gagee.^^ It  is  not  necessary  that  defendant  notify  plaintiff's  attorney  of  a  settle- 
ment.-^ 

§  10.  Laio  partnerships  and  associations.-- — ^^Yhere  a  law  partnership  is  dis- 
solved by  the  suspension  from  practice  of  one  of  the  attorne}'s.  the  remaining  mem- 
bers may  continue  the  unfinished  business  of  the  firm.-^  In  the  absence  of  an  ex- 
press contrary  agreement  any  professional  serAnce  b}'^  one  of  a  firm  is  for  its  benefit.-* 

§  11.  Public  attorneys.  A.  Attorneys  general.-^ — A  prosecution  taken  up  by 
the  state  is  a  "criminal  case"  v.herein  the  attorney  general  must  represent  the 
state.-*'  In  Idaho  the  attorney  general  of  the  state  is  the  attorney  for  a  count}^ 
when  it  is  a  party  in  a  case  on  appeal,  unless  the  count\-'s  interest  is  adverse  to  the 
state  or  some  officer  thereof  acting  in  his  official  capacity.-^  In  Texas  it  is  the  duty 
of  the  attorney  general,  on  request  of  the  controller,  to  sue  in  the  name  of  the 
state,  for  tlie  taxes  imposed  on  railroad,  express  and  sleeping  car  companies,  and 
the  county  and  district  attorneys  cannot  prosecute  such  cases.-*  The  power  to  em- 
ploy assistants  is  wholly  statutory.-'' 


75  "Wis.  8),  although  some  of  the  cases  hold 
that  he  may  (Grosvenor  v.  Danforth,  16 
Mass.  74:  Nisbl^t  v.  Lawson,  1  Ga.  2S0;  "Wood- 
men of  the  "World  v.  Rutledge  13.3  Cal.  640; 
Ricketson  v.  Torres,  23  Cal.  636;  Connett  v. 
Chicag-o.  114  111.  233;  Norberg'  v.  Heineman, 
59  Mich.  210  [from  justice's  to  circuit 
court];  Appeal  of  Spaulding-,  33  N.  H.  479 
[from  probate  court];  Hallam  v.  Tillinghast, 
19  "^'ash.  20).  It  seems,  however,  that  the 
foregoing-  rules  apply  only  to  the  attorney 
for  the  plaintiff.  "Neither  the  common  la^v 
nor  any  statute  continues  after  judgment 
the  authority  of  the  attorney  for  the  de- 
feated party  the  judgment  debtor  or  the 
defendant  in  the  judgment,  as  he  is  aptly 
-  styled."  Thus  the  employment  of  an  at- 
torney to  defend  a  suit  does  not  authorize 
him  to  receive  from  the  sheriff  the  proceeds 
of  the  defendant's  property  sold  under  judg- 
ment in  his  suit.  Germaine  v.  Mallerich,  31 
La.  Ann.  371.  See  "Welsh  v.  Cochran,  63  N. 
Y.  181,  20  Am.  Rep.  519.  So  it  is  held  that 
the  general  power  and  liability  of  an  attor- 
ney for  a  defendant  cease  upon  the  entry  of 
a  judgment  finally  terminating  the  litiga- 
tion, and  do  not  include  the  payment  of  the 
judgment,  although  he  be  furnished  w^ith 
money  for  the  purpose.  Hillegass  v.  Bender, 
78  Ind.  225. — From  Clark  &  Skyles  Agency, 
§  650. 

DLscliarge  or  .satisfaction  of  jTidginent: 
Ballinger's  Ann.  Codes  &  St.  §  4766,  author- 
izing an  attorney  to  discharge  a  judgment 
or  acknowledge  satisfaction  on  payment 
thereof,  applies  to  the  attorney  for  a  minor 
in  an  action  by  h's  guardian  ad  litem.  State 
V.  Ballinger  [Wash.]  82  P.  lOlS.  Issue  of 
"warrant,  under  §  5676,  in  payment  of  judg- 
ment against  city  of  Seattle,  in  favor  of  in- 
fant plaintiff,  to  his  attorney  in  an  action 
by    his    guardian    ad    litem    held    proper.     Id. 

18.  See   5   C.  L.  333. 

19.  See  Agency,  7  C.  L.  61.  And  see 
Hayes  v.  Bronson  [Conn.]  61  A.  549.  Note, 
15  Yale  L.  J.  194. 

20.  Insurance  moneys  Beistle  v.  Mc- 
Connell    [Mich.]    12    Det.   Leg.    N.    505,    104    N. 


W.  729.  See  6  Columbia  L.  R.  356;  Beistle 
V.  McConnell  [Mich.]  12  Det.  Leg.  N.  505, 
104   N.  "W.   729. 

21.  Olson  V.  Sargent  County  [N.  D.]  107 
N.  "W.   43. 

22,.     See  5  C.  L.   .133. 

23.  They  can  settle  partnership  contracts 
and  bind  tlie  other  members;  and  their 
rights  ■w'ill  be  deterinined  under  the  existing 
contracts,  in  tlie  absence  of  any  showing 
that  new  contracts  were  made  after  the  dis- 
solution. Bessie  v.  Northern  Pac.  R.  Co. 
[N.  D.]  105  N.  "W.  936.  Evidence  held  not  to 
shoTV'  the  making  of  any  new  contract  as  to 
compensation.      Id. 

24.  Partnership  to  share  in  all  fees  due 
or  to  become  due  includes  subsequent  earn- 
ings from  unfinished  cases.  Macfarland  v. 
Altschuler    [Neb.]    108    N.    "W.    151. 

2.5.      See  5  C.  L.   333. 

26.  Rev.  St.  1839,  §§  5378-53S1.  State  v. 
Cornwell   [V^'yo]    85  P.   977. 

27.  Under  Rev.  St.  1887,  §  250.  subd.  1, 
as  amd.  by  Laws  1901,  p.  163.  The  tran- 
script on  appeal  and  the  briefs  of  appellant 
in  such  cases  must  be  served  on  the  attor- 
ney general,  under  Supreme  Court  Rule  27. 
par.  9  (32  Pac.  xi)  and  rule  6,  par.  3  (32 
Pac.  vii)  respectively).  Corker  v.  Elmore 
County    [Idaho]    84    P.    509. 

28.  The  provisions  of  Laws  1905,  p.  338, 
c.  141,  §  5,  .and  of  Laws  1905,  p.  358,  c.  148. 
imposing  such  duties  on  the  attorney  gen- 
eral, are  not  rendered  invalid  by  Const,  art. 
5,  5  21,  construed  with  art.  4,  §  22,  relative 
to  the  duty  of  the  attorney  general  to  repre- 
sent the  state.  Brady  v.  Brooks  [Tex.]  14 
Tex.  Ct.  Rep.  163,  89  S.  "W.   1052. 

29.  An  act  entitled  to  prohibit,  etc.,  ex- 
cept for  certain  purposes,  the  sale  of  liquor 
and  to  regulate  the  sale,  held  broad  enough 
to  include  a  clause  authorizing  appointment 
of  assistant  to  attorney  general  if  county 
attorney  fails  to  act.  State  v.  Brooks  [Kan.] 
So  P.  1013.  Under  the  constitutional  and 
statutory  provisions  defining  his  duties,  the 
attorney  general  of  'U'ashington  has  no  im- 
plied  authority   to    employ   an    expert   to   as- 
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(§  11)  B.  District  and  state's  or  prosecuting  attorneys."^ — A  county  attorney 
constitutionally  directed  to  represent  the  state  "in  all  cases'  cannot  be  deprived  of 
that  authority  in  criminal  cases  prosecuted  in  a  corporation  court  to  which  a  city 
attorney  is  attached,-"^  nor  can  he  be  reduced  to  a  merely  assistant  function.'^  If 
the  compensation  be  not  fixed  otherwise  by  the  constitution,  he  may  be  denied  fees 
for  his  services  in  such  cases  though  entitled  to  officiate.""  In  Idaho  by  and  with 
the  consent  of  the  attorney  general  in  the  supreme  court  or  the  county  attorne}' 
in  the  lower  court,  other  attorneys  may  assist  in  the  prosecution  of  a  criminal  case, 
and  it  is  not  error  to  allow  such  appearance  in  the  trial  court."**  Where  the  board 
of  supervisors  authorized  a  committee  to  ascertain  what  sums  were  due  the  county 
from  the  state  and  to  take  steps  to  recover  them,  the  committee  had  poAver  to  em- 
ploy the  district  attorney  to  prosecute  the  claim."^  "While  a  county  can  employ 
counsel  whenever  it  has  litigation,  the  board  of  supervisors  cannot  appoint  a  per- 
son as  counsel  at  an  annual  salary,  irrespective  of  litigation.""  Assistant  prosecut- 
ing attorneys  are  not  officers  in  the  sense  the  word  is  used  in  the  Ohio  Constitution, 
but  are  persons  autlioritatively  appointed  to  assist  an  officer  in  an  office  provided 
by  law.^"^  The  statutes  of  IMiss-ouri  presCril^e  how  assistant  and  deputy  prosecuting 
attorneys  shall  be  appointed,  classified,  and  compensated:^®  The  appearance  of  the 
county  attorney  and  his  assistants  in  proceedings  before  the  board  of  supervisors 
relative  to  a  ditch  assessment,  without  special  authority,  did  not  make  the  county 
a  party.^^  TMiere,  during  the  trial  of  a  criminal  case,  the  district  attosney  obtained 
leave  to  absent  himself  and  leave  the  prosecution  in  charge  of  his  assistants,  and 
defendant  made  no  objection  at  the  time,  he  was  without  ground  of  complaint.*" 

Salaries  and  compensation  are  statutory  matters.*^  Where  the  board  of  super- 
visors is  authorized  to  fix  the  salary,  the  right  to  extra  compensation  depends  upon 


sist  in  the  defense  of  an  action  against  the 
state,  though  it  is  in  the  state's  interest,  so 
as  to  make  the  state  liable  for  his  services. 
Const,  art.  3,  §  21;  Act  Mar.  20.  1895  (Laws 
1895,  p.  188.  c.  95),  §  3;  Act  Mar.  7,  1895 
(Laws  1895.  p.  58,  c.  35)  §  1;  Laws  1901,  p. 
122,  c.  72.  Ritchie  v.  State  [V^^ash.]  85  P. 
417. 

30.  See   5   C.  L.   334. 

31.  Const,  art.  5,  §  21,  construed  harmoni- 
ously with  act  establishing  corporation 
courts.  Upton  v.  San  Angelo  [Tex.  Civ. 
App.]  94  S.  W.  436.  In  Texas  the  county 
attorney  has  the  exclusive  right  to  represent 
the  state  in  all  prosecutions  for  violations 
of  state  laws  and  ordinances  covering  the 
same  ground  as  tlie  laws  of  the  state.  Un- 
der Const,  art.  5.  i  21.  and  Gen.  Laws  1899, 
p.  40,  c.  33,  establishing  the  corporation 
court  of  a  city  and  giving  it  concurrent 
jurisdiction  w^ith  justices  in  criminal  cases 
under  the  state  law.  Howth  v.  Greer  [Tex. 
Civ.  App.]    14  Tex.  Ct.   Rep.   61,   90  S.  V\'.   211. 

33.  Upton  V.  San  Angelo  [Tex.  Civ.  App.]  94 
S.  W.  436.  Dictum  that  an  act  authorizing 
him  if  he  desires  to  "also  represent  tlie 
state"   does  not   make  him  an  assistant.     Id. 

33.  Upton  V.  San  Angelo  [Tex.  Civ.  App.] 
94  S.  W.  436.  MaiislaiM«.«»  held  improper 
against  officers  who  merely  denied  such  fees. 
Id.  Under  Const,  art.  5,  §  21,  limiting  the 
fees  of  county  attorneys  to  such  as  are  pro- 
vided by  law,  and  Gen.  Laws  1899,  p.  40, 
c.  32,  prohibiting  compensation  of  county 
attorneys  for  such  services  in  corporation 
courts.  Howth  V.  Greer  [Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.    61,   90   S.  V\^   211. 

34.  State  v.   Steers    [Idaho]    85  P.   104. 


35.     People  V.  Delaware  County  Sup'rs,  lOS 
App.  Div.  83,  95  N.  T.  S.  458. 

36. 
446. 


Vincent  v.  Nassau  County,  96  N.  T.  S. 
State   V.    Taylor,   3    Ohio   X.    P.    (N.    S.) 


3- 

505. 

38.  Under  Rev.  St..  1899,  §§  3286,  3287  < 
(Acts  1893,  pp.  168,  169),  in  counties  having 
from  100,000  to  300,000  population  only  one 
chief  deputy  (Class  A  $1,500)  can  be  ap- 
pointed, and  the  criminal  court  only  can  de- 
termine the  number  of  Class  B  ($1,200)  to 
be  appointed.  Elliott  v.  Jackson  County,  194 
Mo.   532.   92   S.   ^ST.   480. 

39.  Especially  in  view  of  Code,  §  302.  pro- 
hibiting his  appearance  before  the  board 
in  any  cause  in  which  the  county  is  not  in- 
terested. Tockey  v.  Woodbury  County 
[Iowa]    106  N.   \Y.    950. 

40.  State  v.   Cato    [La.]    40   So.    633. 

41.  Section  2  of  Laws  1901,  p.  207,  fixing 
the  salary  of  the  state's  attorney  of  Cook 
county  was  not  legally  adopted  and  is  void. 
People  V.  Oisen  [111.]  73  N.  E.  23.  An  allow- 
ance of  $1,250  per  annum,  made  by  county 
commissioners  to  a  prosecuting  attorney, 
whereas  Section  845  limits  the  allowance  to 
$250  for  each  case  in  which  counsel  is  em- 
ployed, will  be  upheld  by  a  court  only  in 
tlie  event  in  the  number  of  cases  exceeding 
five  in  a  given  year.  State  v.  Taylor,  3 
Ohio  N.  P.  (N.  S.)  505.  A  statute  making  an 
exception  of  certain  counties  should  be  dis- 
tinguished from  one  wliich  limits  the  opera- 
tion of  the  law  throughout  the  state;  and 
the  statutory  exceptions  "which  have  been 
made  relative  to  the  compensation  of  prose- 
cuting   attorneys   in    different    counties,    the 


:   Cur.  Law.  ATTOI^XEYS  AXD  COUXSELOIJS  §   llC.  3-1? 

tlie  consrriiction  to  be  given  the  terms  of  the  ijoard's  actioii.'-  '"Such  fees  as  are 
allowed  by  law"  in  addition  to  salar}^  means  only  those  expressly  given  by  statute.*" 
When  allowed  in  cases  of  a  "criminal  nature"  as  distinguished  from  criminal  cases 
they  are  not  allovrable  for  attendance  an  a  preliminary  examination  for  felony.** 
Such  examination  is  not  a  "case"  before  a  justice  of  the  peace  *^  or  an  ^'action  which 
it  is     *     *     *     his  duty  to  prosecute"***  within  the  jMissouri  statutes. 

United  States  district  attorney.^' — The  relator  in  a  mandamus  proceeding  to 
conrpel  a  justice  of  the  peace  to  approve  an  appeal  bond  may  use  the  name  of  the 
rnited  States  without  the  intervention  of  the  United  States  district  attorney.*^ 

(§  11)  C.  Municiiml  attorneys.*^ — In  Pennsylvania,  by  statute,  the  city  so- 
licitor, under  the  direction  of  the  council,  is  the  duly  appointed  representative  of 
tlie  municipality  in  legal  affairs;  '•"  and  it  is  at  least  ver}"  doubtful  whether  the  city 
controller  is  entitled  to  appear  on  behalf  of  the  city  and  contest  a  claim. °^  Where 
a  village  ordinance  made  it  the  duty  of  its  attorney  to  prosecute  and  defend  actions 
by  or  against  the  corporation  or  any  officer  thereof,  it  did  not,  as  a  matter  of  law, 
<lisqualifv  him  from  appearing  against  the  president  and  clerk  in  proceedings  to 
compel  them  to  sign  and  issue  an  order  for  the  payment  of  a  claim  against  the 
village.'^-  The  emploAmient  of  one  as  a  city  attorney  creates  no  contract  with  his 
associates  even  if  he  be  authorized  to  associate  others.^^  When  no  time  is  specified 
a  special  employment  of  the  "city  attorney"  continues  at  will  or  for  his  official 
term."'*  Irrevocability  is  not  communicated  to  employment  to  collect  taxes  by  a 
direction  that  he  turn  back  tax  books  "'when  collected  ^°  or  by  fixing  a  per  centum 
rate  of  compensation,^*'  and  no  implied  contract  for  services  in  unfinished  cases 
arises  in  the  face  of  an  express  mode  of  compensation.""  For  all  public  moneys 
collected  after  cessation  of  authority  he  must  account  without  deduction  and  with 
interest. ^^ 

Attorneys  for  the  Puklic,  see  latest  topical  index. 

AUCTIONS   ASH   AL'CTIOIVEERS. 

Lice7}se  and  7-egiilatioi2.^^ 

Sah'S''^ — Vrithout  further  authority  than  that  which  comes  from  his  position 
as  auctioneer  to  sell  real  estate,  one  cannot  bind  the  parties  by  a  memorandum  to 

provision   for   tlie    appointment    of  assistants'       45,46.      Rev.    St.    1899,    §§    3237,    4951.      Hill 

in    certain    counties,    and   the   further    provi-  i  v.   Butler  County   [Mo.]    94   S.   V\'.   518. 

sion    that    in    counties    not   having-    a    county  !       47.     See    5   C.   L.    336. 

solicitor   the    prosecuting   attorney    shaH   act  ■       48.     Bundy  v.  U.  S.,  25  App.  D.  C.  459. 

as   the    leg'al   ad^-iser   of  the   county   commis-  4J).      See   5   C.   L.    336. 

sioners  who    shall   fix  his   compensation,   are         .W.     Act    March    7,    1'901,    art.    9    fP.    L.    20, 

not    unconstitutional.      Id.  29).      V'alentine   Clark  Co.   v.   Alleglieny  Citj', 

42.     District   attorney   held   not   entitled   to     143    F.    644. 
extra    compensation    for    services   during   his  ,       51.     Valentine  Clark  Co.  v.  Allegheny  Citj% 
term  in   suit.s  already  commenced  to  recover  i  143  F.   644. 

taxes  paid  the  state,  but  belonging  to  the  :  52,  Smith  v.  Hubbell  [Mich.]  12  Det.  Leg. 
county  (People  v.  Delaware  County  Sup'rs  '•■  N.  860,  106  N.  W.  547.  Village  held  not  lia- 
108  App.  Div.  S3,  95  N.  Y.  S.  458),  but  enti-  ble  for  the  services  of  the  village  attorney 
tied  to  extra  compensation  for  services  in  a  in  such  mandamus  proceedings,  instituted  at 
suit  against  the  state  to  recover  taxes,  ;  the  Instance  of  the  council.  Id. 
brought  under  Act  Apr.  17,  1899  (c.  336,  p.  i  53.  City  of  Wilmington  v.  Bryan  [N.  C] 
725.  Lav.s  iS9S)    authorizing  such  suits  to  be  I  54    S.    E.    543.      Their    rights    terminate    with 


brought   (Id.). 

43.  Hill   V.   Butler   County    [Mo.]    94   S.   W. 
518. 

44.  Rev.    St.    1899,    §    3237.      Hill    v.    Butler 
County    [Mo.]    94   S.   ^'.   518. 


his.      1(1. 

54.  .55,  ne,  57,  58.     City      of      Wilmington 
Brvan    [N.   C]    54   S.   E.    543. 

50.     See   3  C.  L.   394. 

60.     See  5   C.   L.    336. 
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satisfy  the  statute  of  frauds  of  any  other  contract  than  that  which  was  actually 
made/*^  Whether  particular  articles  passed  by  a  sale  in  bulk  is  a  question  of  fact.**^ 
Eights  and  liabilities. — Auctioneer's  bonds  are  to  secure  the  public  against  the 
wrongful  acts  of  the  auctioneer  as  such,  hence  no  liability  where  he  personally  buys 
mortgaged  property  and  thereafter  sells  at  auction,  keeping  the  proceeds.*^^  Where 
the  circumstances  surrounding  the  rendition  of  services  as  an  auctioneer  are  devel- 
oped, a  register  is  not  bound  to  accept  a  value  placed  thereon  by  an  expert  witness.''* 

AcniTA  Querela;  Australian  Ballots;  Autrefois  Acquit;  Baggage,  see  latest  topical 

index. 

BAIL,,  civir.w 

Indorsement  of  the  order  liberating  the  bail  on  a  piece  of  paper  attached  to 
the  bail  piece  is  sufficient.''*'  The  surety  on  an  appearance  bail  bond  will  be  re- 
leased from  liability  on  surrender  of  the  principal  even  after  action  on  the  bond 
for  forfeiture  has  been  commenced  against  him.'''^  In  a  suit  against  a  surety 
upon  a  recognizance  given  by  a  delitor  arrested  on  execution  on  a  judgment  for  as- 
sault and  battery,  for  false  im]3risonment.  and  for  malicious  prosecution,  he  is 
bound  by  the  record.''^  It  is  no  defense  to  an  action  on  a  bail  bond  that  the  sheriff 
did  not  return  the  writ  of  arrest  before  judgment,*'''  nor  that  the  defendant  attended 
court  during  the  term  at  which  the  judgment  was  rendered  and  for  a  few  days 
thereafter  was  within  its  jurisdiction,  where  the  condition  was  that  he  would  at  all 
times  render  himself  amenable  to  such  process  as  might  be  issued  to  enforce  the  judg- 
ment, and  he  could  not  be  found  on  an  execution  against  the  person,'**  nor  can  the 
sufficiency  of  the  complaint  in  the  action  in  which  the  bond  was  given  be  assailed  in 
the  action  on  the  bond.'^^  Where  money,  voluntarily  placed  on  deposit  as  bail  under 
a  charge  in  the  police  court,  is  attached  for  debt,  the  petition  is  defective  if  it  does 
not  allege  that  the  deposit  was  made  in  fraud  of  creditors,  or  that  the  defendant  was 
a  debtor  to  plaintiff  at  the  time  the  deposit  was  made.'^^ 

BAIL,,   CRIMINAL,. 


8  1.  Aiitltority  to  Take  aiul  Right  to  Give 
Bail    (34S). 

§  2.  Mstkiiis  of  Recogniwance  and  Siiffi- 
eienoy  Thereof   (330). 

§  3.  FjiSiilliueut  or  Forfeiture;  Discharge; 
Rights   and   L.iabiliiiie!!i   uS   Sureties    (351). 


§  4.  Enforcement  of  Bond  or  Rccogmi- 
zanee    (352). 

S   •'>.      ^Jeiisjssion    of  Forfeiture    and    Return 

of  Deposits   Made  in  Lieu   of  Bail   (352). 


§  1.     Avihority  to  take  and  right  to  give  hailP — The  power  to  admit  to  bail  is 
usually  conferred  by  statute,'*  and  while  courts  are  said  to  have  inherent  power 


(51.  Hence  Avhen  the  memorandum  signed 
by  the  auctioneer  sets  out  a  contract  ma- 
terially different  than  the  true  one,  the  lat- 
ter is  within  the  statute  and  cannot  be  en- 
forced. Kelley  v.  Holbrook  [Mass.]  77  N.  E. 
1037. 

62.  Evidence  Iield  to  support  a  findins; 
that  a  model  typewriter  ^vas  included  in  an 
auction  sale  of  unassembled  parts  of  type- 
■writers.  Scharndorf  v.  Alten,  96  N.  Y.  S. 
452. 

G3.  IjKws  1897,  p.  776,  c.  682,  §  5.  Moser 
V.  Bankers'  Surety  Co.,  109  App.  Div.  172, 
0  5  N.  T.  S.   609. 

64.  Finding'  of  a  reg'ister  in  an  action  for 
the  reasonable  value  of  services  rendered, 
for  a,n  amount  less  than  that  fixed  by  the 
only  witness,  an  expert,  upheld.  Andrews 
V.  Prierson  [Ala.]  39  So.  512.  Chancellor 
held  not  justified  in  reducing-  the  amount 
due  for  services  from  3  per  cent  of  the  gross 
sale,  as  found  by  the  register,  to  1  1-2  per 
cent.     Id. 


65.  See    5    C.   L.    337. 

66.  Under  Comp.  Laws,  §  10,048,  subs.  3, 
requiring  its  endorsement  on  the  second 
copy  of  the  bail  piece.  McNeal  v.  Van  Duser 
[Mich.]    12   Det.   Leg.   N.    S2S,   105   N.   W.    il09. 

cr.  Under  Comp.  Laws,  §§  10,047,  10,048, 
10,049.  Action  begun  July  15th,  surrender 
of  principal  July  21st.  McNeal  v.  Van  Du- 
ser [Mich.]  12  Det.  Leg.  N.  828,  105  N.  W. 
1109. 

68.  Having  pleaded  debtor's  discharge  in 
bankruptcy  before  arrest,  he  cannot  show 
that  in  all  matters  referred  to  in  the  decla- 
ration on  the  original  suit,  the  debtor  acted 
in  good  faith  and  without  any  express  mal- 
ice. McChristal  v.  Clisbee  [Mass.]  76  N.  B. 
511. 

69,70.71.     Banning  v.   Roy   [Or.]    82  P.   708. 

72.  Bergin  &  Brady  Co.  v.  Fraas,  3  Ohio 
N.    P.    (N.    S.)    206. 

73.  See  5  C.  L.   337. 

74.  Under  statutes  permitting  bail  to  be 
received   only   by   persons   or   courts   author- 
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to  take  bail  or  recognizance  in  a  criminal  case,'^  sheriffs  '"  and  clerks  have  such  power 
only  when  it  is  conferred  npon  them  by  statute.^'  One  arrested  for  a  crime  against 
the  United  States  has  no  right  to  demand  bail  of  the  sheriff  apprehending  him, 
but  only  of  the  circuit  court  commissioner  or  other  judicial  officer  having  jurisdic- 
tion to  hear  the  complaint."**  A  statute  giving  to  "courts  and  magistrates"  the 
power  of  admitting  to  bail  and  fixing  the  amount  negatives  the  power  of  clerks  to 
do  so,'''  and  authority  to  them  to  issue  bail  bonds  not  exceeding  a  sum  stated  does 
not  include  authority  to  fix  the  sum.®°  A  recognizance  taken  by  a  sheriff  is  bind- 
ing, although  at  the  time  he  no  longer  retained  the  original  writ  of  commitment 
and  no  other  writ  superseding  it  or  commanding  further  detention  had  been  served 
upon  him;  and  though  the  amount  of  bail  fixed  by  the  district  court  was  never  in- 
dorsed on  the  original  writ.®^ 

Bail  is  of  right  even  in  cases  punishable  by  death,  where  the  proof  is  not  evi- 
dent .and  the  presumption  is  not  great,  and  statutes  making  the  granting  of  bail  dis- 
cretionary in  such  cases  are  unconstitutional,®-  and  in  an  application  for  bail  by 
one  charged  with  a  capital  offense,  the  burden  is  on  the  state  to  show  that  defend- 
ant is  not  entitled  to  it,*^  but  the  finding  of  the  lower  court  thereon  will  be  upheld 
unless  clearly  wrong.®*  Admittance  to  bail  after  conviction  and  pending  appeal 
is  within  the  discretion  of  the  court,®^  and  under  a  constitutional  provision  ®^  that 
all  prisoners  shall  be  bailable  unless  in  execution  or  committed  for  capital  offenses 
when  proof  is  evident  or  the  presumption  is  great,  the  defendant,  convicted,  sen- 
tenced, and  in  the  custody  of  the  sheriff  on  the  mittimus,  is  not  entitled  to  bail  as 
a  matter  of  right  pending  appeal.®^  In  some  states,  statutes  provide  that  stay  of 
proceedings   and  bail  pending  review  may  be  allowed  ®®   if  timely  applied  for.®^ 


ized  by  law  to  arrest  and  imprison  persons 
charg-ed  with  crime,  a  judge  of  the  district 
court  is  authorized  to  take  and  approve  bail 
in  a  criminal  case  (Code  Cr.  Proc.  §  633, 
Territory  v.  Allen  [Okl.]  82  P.  574;  Territory 
V.  Allen  [Okl.]  82  P.  575),  but  not  a  clerk 
thereof  (Territory  v.  V\^oodring-  [Okl.]  82  P. 
572;  Territory  v.  Reynolds   [Okl.]    82  P.   574). 

75.  Territory  v.  Reynolds  [Okl.]  82  P. 
574. 

76.  A  sheriff  has  no  authority  to  fix 
amount  of  bail  in  a  felony  case  under  a 
statute  authorizing  him  to  take  bail  in  fel- 
ony cases  where  amount  of  bail  required 
is  specified  on  the  warrant  or  in  cases  of 
misdemeanor.  Rev.  St.  1899,  §  2546.  State 
V.    Crosswhite    [Mo.]    93   S.   W.   247. 

77.  Territory  v.  Woodring  [Okl.]  82  P. 
572;   Territory  v.    Revnolds    [Okl.]    82   P.   574. 

78.  Under  U.  S.  Rev.  St.  §§  1014,  1015. 
Roberts  v.  Brown  [Tex.  Civ.  App.]  94  S.  W. 
388. 

79.  Pen.  Code,  §§  821,  823,  824,  1268,  1269, 
1273,  1277.  City  and  County  of  San  Fran- 
cisco &   Hartnett    [Cal.   App.]    82  P.   1064. 

SO.  Under  San  Francisco  Charter,  c.  8, 
art.  5.  §§  5.  6,  the  w^arrant  and  bond  clerk 
cannot  do  so.  City  &  County  of  San  Fran- 
cisco  V.    Hartnett    [Cal.    App.]    82    P.    1064. 

81.  Defendant  committed  under  original 
writ  issued  by  justice  of  the  peace,  binding 
him  over'  to  district  court,  which  court  con- 
tinued the  case  and  entered  an  order  on  the 
journal  committing  him  to  jail  in  default  of 
bail  in  the  sum  of  $500,  the  recognizance 
being  in  thi.-?  amount.  McKie  v.  State 
[Kan.]    85   P.   827. 

S2.  Rev.  Code  Cr.  Proc.  §§  585,  586,  uncon- 
stitutional    to      that     extent     under     Const. 


art.    6,    §    8.     State   v.    Kauffman    [S.    D.]    108 
N.  W.   246. 

S3.  By  showing  that  proof  is  evident  or 
presumption  of  guilt  great  within  Const, 
art.  6,  §  8.  State  v.  Kauffman  [S.  D.]  108 
N.  W.  246. 

84.  On  habeas  corpus  proceedings  to  re- 
vieiiv,  such  refusal  prima  facie  correct,  throw- 
ing onus  on  defendant.  State  v.  Zummo 
[La.]    39   So.   442. 

85.  Vt.  St.  §  2027.  In  re  Comolli  [Vt  ] 
63  A.  184.  Under  a  statute  requiring  the 
greatest  caution  in  ordering  bail  after  con- 
viction of  felony,  it  was  no  abuse  of  discre- 
tion to  deny  bail  pending  an  appeal  from 
a  conviction  of  grand  larceny  to  defendant 
forty-nine  years  of  age,  because  of  alleged 
bad  health  (Rev.  Code  1892,  §  66)  con- 
sisting of  heart  disease,  asthma,  catarrh, 
and  indigestion.  Winegarden  v.  State 
[Miss.]  39  So.  1013.  A  physician  convicted 
of  grand  larceny  is  not  entitled  to  bail  be- 
cause his  services  are  needed  by  his  family 
and  his  patients,  he  being  only  means  of 
support  of  family  and  the  only  one  compe- 
tent to  treat  his  invalid  daughter  and  his 
clientele    of    patients.     Id. 

86.  Const.  Vf.   Art.   2,    §    33. 

87.  Held  to  be  in  execution  notwithstand- 
ing final  commitment  has  not  been  made. 
In   re   Comolli    [Vt.]    63   A.    184. 

88.  In  New  York  defendant,  who,  after  a 
conviction  of  a  crime  not  punishable  v/ith 
death,  has  appealed  and  obtained  an  order 
from  a  justice  of  the  supreme  court  staying 
the  execution  of  the  judgment  pending  the 
determination  of  an  application  for  a  cer- 
tificate of  reasonable  doubt,  may  be  admit- 
ted   to    bail   before   the    granting   of    the   ap- 
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The  judge  of  a  county  court  may  admit  the  defendant  to  ])ail  pending  an  ai.ljourn- 
]nent  of  the  hearing  on  habeas  corpus  proceedings.^"  Bequirement  of  excessive  bail 
is  universaUv  prohibited  by  constitution  and  appellate  courts  usually  have  the 
power  of  reduction/^^  but  in  the  absence  of  an  application  to  the  trial  court  for  re- 
duction of  bail,  mandamus  will  not  be  issued  by  court  of  appeals. ^- 

§  2.  Moling  of  recognizance  and  sufficiency  thereof .^^ — A  recognizance  is  suf- 
ficient if  su1)stantially  in  the  form  of  the  s^tatute,^*  and  the  bond  will  be  sustained 
if  by  construing  the  whole  instrument  together  the  intent  is  plain. ®^  An  appear- 
ance bond  a]3p roved  on  the  same  day  that  it  was  taken  is  presumed  to  have  been 
taken,  accepted,  and  approved  before  the  prisoner  was  released  and  tlrerefore  valid.®" 
In  Arizona  Vv'here  defendant  is  held  to  answer  after  examination,  an  undertaking  is 
sufficient.""  The  charge  and  proceedings  must  be  recited  witli  reasonable  cer- 
tainty/*'  but  a  variance  between  the  crime  charged  in  the  complaint  and  the  recital 
of  the  charge  against  the  defendant  in  the  liail  bond  "vnll  not  invalidate  the  latter."" 
Of  course,  a  bail  bond  taken  by  one  without  authority  is  yoid,^  and  the  fixing  of  the 
amoujit  of  bail  and  the  taking  of  a  bond  by  one  wholly  without  authority  to  do  so 
is  not  merely  an  irregularity  within  the  statute  declaring  that  irregularities  of  form, 
omission,  or  recital  shall  not  invalidate  the  undertaking.-  If  bail  be  alloAved  in  a 
sum  fixed  by  one  without  authority  it  is  void  both  as  a  statutory  bond  and  as  one 
at  common  law,-'  and  likewise  a  bail  bond  void  for  want  of  statutory  authority  to 


plication.  People  v.  Reardon,  9S  N.  Y.  S.  399. 
The  authority  conferred  upon  a  common 
pleas  judare  to  suspend  the  execution  of  sen- 
tence of  one  convicted  of  a  felony,  for  such 
period  as  ■will  g'lve  a  reasonable  time  to  file 
a  petition  in  error,  does  not  authorize  the 
admission  to  bail  of  the  one  so  convicted, 
pending  the  hearing  on  the  petition  in  er- 
ror. State  V.  Baker,  3  Ohio  N.  P.  (N.  S.) 
622. 

89.  An  application  for  admittance  to  bail 
and  stay  of  proceeding's  pending  appeal  to 
review  a  conviction  of  larceny  will  be  de- 
nied by  the  supreme  court  unless  made  at 
the  time  the  •«'rit  of  error  is  sued  out.  Peo- 
ple V.  West   [Mich.]    107  N.  V^.   283. 

90.  State   v.    Simons    [Ala.]    40    So.    662. 

91.  Defendant  for  14  violations  of  local 
option  law  was  required  to  give  $■100  bail 
in  each  case;  held  in  violation  of  Const. 
Art.  1,  §  13,  providing  that  excessive  bail 
shall  not  be  required,  and  it  was  reduced  to 
$100  in  each  case,  this  being  probably  the 
sum  he  could  give.  Ex  parte  Finn  [Tex. 
Cr.  App.]  90  S.  y^\  29.  Bail  reduced  on  ap- 
plication from  $2,500  to  $1,500  on  showing 
that  this  was  all  that  defendant  could  give, 
that  state  could  ask  for  a  conviction  of  mur- 
der in  2nd  degree  only,  as  defendant  and  de- 
ceased were  unacquainted  prior  to  day  of 
difficulty,  but  one  blo^v  had  been  struck,  and 
deceased  died  18  daj's  after  lie  was  struck. 
Kx  parte  Harris  [Tex.  Cr.  App.]  91  S.  W. 
794. 

92.  Defendant  unable  to  give  $1,000  bail 
required,  but  having  made  no  application 
for  a  reduction  to  trial  court.  Monroe  v. 
Berry    [Ky.]    94    S.    W.    38. 

.93.     See  5  C.  L.  338. 

»4.  People  V.  Torn,  110  App.  Div.  676,  97 
N.   Y.  S.   523. 

95.  On  a  bond  reciting  that  It  was  given 
for  "twenty  hundred  dollars"  and  the  surety 
had  justified  for  "fortj'  hundred  dollars," 
the    word    "twenty"    was    omitted    preceding 


the  printed  words  "hundred  dollars."  in  the 
penalty  clause;  held  he  was  nevertheless 
liable  for  the  full  amount.  People  v.  Torn, 
110   App.    Div.    676,    97    N.    Y.    S.    523. 

96.  Territory  v.   Sellers    [Okl.]    82   P.   575. 

97.  Under  Code  Cr.  Proc.  §§  1074,  1076, 
1077,  10S4.  Thomas  v.  Territory  [Ariz.]  85 
P.    1063. 

98.  An  appeal  bond  setting  out  the  num- 
ber and  style  of  the  case,  stating  that  de- 
fendant was  convicted  of  a  certain  misde- 
meanor, named,  and  that  notice  of  an  ap- 
peal to  the  county  court  had  been  given,  Is 
sufficient  under  Acts  27th  Leg.  Laws  1901, 
p.  291,  c.  124,  requiring  that  defendant  if  in 
custody  shall  be  committed  on  an  appeal 
from  the  justice  to  the  county  court  unless 
he  give  a  bond,  describing  the  judgment  ap- 
pealed from  with  sufficient  accuracy  to 
identify  it  and  reciting  that  defendant  Tias 
appealed  to  county  court.  McCarty  v.  State 
[Tex.   Cr.  App.J   94   S.   W^   899. 

99.  Bail  bond  condition  on  defendant  an- 
swering to  charge  of  "grand  larceny," 
whereas  complaint  charged  hiin  with  the 
crime  of  stealing  a  domestic  animal  ^\'itliin 
the  meaning  of  Laws  1895,  c.  20,  p.  104,  suf- 
ficient under  V\^ilson's  Rev.  &  Ann.  St.  1903, 
§§  5245,  5291.  Trimble  v.  Territory  [Okl.] 
86   P.    64. 

1.  In  Oklahoma  bail  taken  by  a  clerk  of 
the  district  court  in  a  criminal  case,  being 
unauthorized.  Code  Cr.  Proc.  §  633.  Ter- 
ritory V.  Woodring  [Okl.]  82  P.  572.  Ex- 
press statutory  authority  necessary.  Ter- 
ritory V.  Reynolds  [Okl.]  82  P.  574.  A  re- 
cognizance in  a  felony  case  is  void  when  the 
amount  was  fixed  by  the  sheriff,  authorized 
to  fix  bail  in  cases  of  misdemeanor  only. 
Rev.  St.  1-899,  §  2546.  State  v.  Crosswhite 
[Mo.]   93   S.  W.  247. 

2.  Rev.  St.  1899,  §  2800.  State  v.  Cross- 
white    [Mo.]    93   S.   W.   247. 

3.  City  &  County  of  San  Francisco  v. 
Hartnett    [Cal.  App.]    82   P.   1064. 
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execute  it  is  void  as  a  conraioii-law  obligation  as  vrell.*  'Money  deposited  in  lieu 
of  a  bail  bond  to  procure  the  release  of  one  restrained  'U'ithout  legal  justification  is 
involuntarily  deposited,  and  the  title  and  right  to  possession  of  such  money  remains 
in  the  depositor,  although  accused  does  not  appear.^ 

§  3.  FidrVImcnt  or  forfeiture;  discharge;  rights  and  liahiUiies  of  sur^fiesf' — 
A  principal  may  voluntarily  surrender  himself  in  open  court,^  and  upon  such  sur- 
render the  old  recognizance  is  nullified  and  the  surety  upon  a  subsequent  recogni- 
zance is  bound.*     A  recognizance  can  be  forfeited   onlv  bv  calling  accused  some 


4.  Bond  taken  by  clerk  of  district  court 
without  statutory  authority.  Territory  v. 
\^'cociring  [Okl.]  82  P.  572;  Territory  v. 
Reynolds    [Okl.]    S2   P.    574. 

XOTK.  Defective  statutory  bail  bonds 
scood  a.s  comnion-laT?-  bonds:  Undoubtedly  a 
bond  is  not  rendered  void  by  a  mere  irreg'u- 
larity,  such  as  the  failure  of  sureties  to 
justifiy;  It  being-  held  that  the  justification 
is  no  part  of  the  bond,  but  a  matter  for  the 
benefit  of  the  obligee  only,  -which  he  may, 
of  course,  ■waive.  Murdock  v.  Brooks.  3S 
Cal.  603,  is  a  type  of  this  class  of  cases. 
See,  also.  People  v.  Shirley,  18  Cal.  121:  Peo- 
ple V.  Pennlman,  37  Cal..  273;  Moffat  v. 
Greenwalt,  90  Cal.  371,  27  P.  296;  Carpenter 
V.  Furrey,  128  Cal.  669,  61  P.  369.  The  only 
states  in  which  it  has  been  held  that  a  bail 
bond  given  on  the  order  of  an  officer  not 
authorized  to  admit  to  bail  is  valid  at  all 
■we  believe  to  be  lo^wa  and  Georgia.  State 
V.  Canon,  34  lo^wa,  325;  Dennard  v.  State, 
2  Ga.  137;  Park  v.  State,  4  Ga.  329;  Jones  v. 
Gordon,  82  Ga.  570,  9  S.  E.  782.  In  the  Iowa 
case  no  authorities  are  cited,  and  the  matter 
is  disposed  of  in  a  te-w  sentences.  In  Geor- 
gia the  ruling  of  the  court  seems  to  be  in 
part  founded  on  a  statute  peculiar  to  that 
state,  and  the  doctrine  laid  down  in  the 
Georgia  cases  has  been  discredited  in  other 
.iurisdlctlons.  and  especially  by  Freeman  in 
his  note  to  Harris  v.  Simpson,  4  Litt.  [Ky.] 
165,  14  Am.  Dec.  101.  On  the  other  hand, 
it-  has  been  held  that  ■where  the  amount  of 
the  bail  bond  has  been  fixed,  or  the  bail 
bond  accepted  and  approved,  by  an  officer 
not  authorized  by  the  law  so  to  do,  such 
bail  bond  is  entirely  void,  in  the  following 
rotates,  viz. :  Kentucky,  Oregon,  Colorado, 
Massachusetts,  Indiana,  Texas,  Ne^w  Jersey, 
Maine,  Nebraska,  Ohio,  Missouri,  and  other 
states.  Commonwealth  v.  Roberts,  1  Duv. 
[Ky.]  199;  W^illiam.s  v.  Shelby,  2  Or.  145; 
Rupert  v.  People,  20  Colo.  424,  38  P.  702; 
People  v.  Meller,  2  Colo.  705;  Haney  v.  Peo- 
ple. 12  Colo.  345,  21  P.  39;  State  v.  "VTlnnin- 
ger,  81  Ind.  51;  State  v.  Russell,  24  Tex.  505; 
State  v.  Krulse,  32  N.  J.  Law,  313;  State  v. 
Young,  56  Me.  219;  Dickenson  v.  State,  20 
Neb.  72,  29  N.  Yi'.  184;  Harris  v.  Simpson, 
14  Am.  Dec.  101;  Powell  v.  State,  15  Ohio, 
579;  People  v.  Brown.  23  "V\'end.  [N.  T.]  45; 
Couchman  v.  Lisle,  15  Ky.  Law  Rep.  543. 
In  "^.^illiams  v.  Shelby,  2  Or.  145,  a  justice 
without  authority  took  the  ball  bond,  and 
the  court  said:  "There  v.-as  no  statute  In 
existence  at  the  time  of  the  proceeding  au- 
thorizing the  justice  to  take  such  a  bond. 
Therefore  it  must  be  treated  as  void.  Vose 
V.  Deanel,  7  Mass.  280;  Commonwealth  v. 
Otis,  16  Mass.  199;  Commonwealth  v.  Love- 
ridge,  11  Mass.  337;  People  v.  Brown,  23 
"U'end.  [N.  T.l  47.  The  circuit  court  held 
that,   although  there  was  no   statute   then   In 


existence  authorizing  the  taking  of  this 
bond  by  the  justice,  yet  it  might  be  sus- 
tained and  held  valid  as  a  common-law  un- 
dertaking; that  the  discharge  of  the  princi- 
pal for  the  time  being  was  a  sufficient  con- 
sideration to  sustain  rhe  promise  and  agree- 
ment entered  into.  This  holding,  we  think, 
cannot  be  sustained  by  the  authorities.  In 
fact  none  have  been  produced  to  that  effect. 
Authority  has  been  cited  to  this  effect,  that 
another  class  of  bonds  might  well  be  sus- 
tained from  their  form  and  structure  with- 
out the  aid  of  statute  such  as  Injunction 
bonds,  replevin  bonds,  ball  bonds  in  clvii 
oases,  forthcoming  bonds,  appeal  bonds,  and 
all  such  as  are  made  payable  to  the  benefi- 
ciary or  interested  party.  Such  have  been 
held  valid  at  com.mon  law,  without  resort- 
ing to  the  statute  to  give  them  effect,  but 
it  is  held  otherwise  in  criminal  cases."  In 
Rupert  V.  People.  20  Colo.  424,  38  P.  702,  the 
Oregon  case  just  referred  to  is  cited,  and 
the  court  said:  "The  recognizance,  therefore, 
having  been  taken  and  approved  by  an  of- 
ficer without  authority,  Is  void,  both  as  a 
statutory  bond  and  as  a  common-law  ob- 
ligation." To  the  same  effect  are  Morrow 
V.  State,  5  Kan.  563;  U.  S.  v.  Goldstein. 
1  Dill.  413,  Fed.  Cas.  No.  15,226;  Vose  v. 
Deane,  7  Mass.  280;  Commonwealth  v.  Love- 
ridge,  11  Mass.  336.  In  State  v.  Trinnin- 
ger,  81  Ind.  51,  it  i&  said:  "It  is  well  settled 
that  a  bond  or  recognizance  taken  by  a  court 
without  jurisdiction,  or  an  officer  without 
authority,  is  utterly  void."  In  Benedict  v. 
Bray,  2  Cal.  251.  56  Am.  Dec.  332,  and  People 
V.  Cabannes,  20  Cal.  529,  it  was  held  that  a 
bond  exacted  by  a  justice  of  the  peace  witli- 
out  authority  was  void.  In  Commonwealth 
V.  Roberts,  1  Duv.  [Ky.]  199,  after  holding 
that  a  bond  taken  without  authority  is  void, 
the  court  said:  "It  Is  not  within  the  prov- 
ince of  courts  to  invest  persons  with  au- 
thority to  take  bonds  and  discharge  pris- 
oners from  custody  from  whom  the  legisla- 
ture have  withheld  such  authority;  nor 
should  courts,  by  recognizing  such  as  bind- 
ing on  either  party,  contravene  the  policy 
of  the  commonwealth  in  designating  by  law 
the  officers  authorized  to  bind  her." — From 
opinion  in  Citj-  &  County  of  San  Francisco  v. 
Hartnett    [Cal.    App.]    82    P.    1064. 

5.  In  extradition  proceedings,  defendant 
arrested  under  a  ■warrant  issued  on  a  com- 
plaint insufficient  to  justify  Issuance  of 
■warrant.  In  failing  to  charge  commission  of 
crime  in  another  state.  State  v.  White 
[Wash.]   82  P.   907. 

6.  See  5  C.  L.   339. 

7.  Cr.  Code  Div.  3,  §  11.  Young  v.  Dc- 
neen,  220  111.  350,  77  N.  E.  193. 

S.  Young  V.  Deneen,  220  111.  350.  77  N.  E. 
193. 
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time  during  the  term  at  which  he  is  hound  to  appear,  and  entering  his  default  of 
record,^  hut  if  the  term  at  which  the  accused  is  recognized  to  appear  adjourns  with- 
out his  default  having  heen  entered  of  record,  the  recognizance  cannot  thereafter 
he  fo]-feited,  and  the  recognizors  will  he  discharged  from  liability  thereunder/** 
The  court  may  properly  declare  and  enter  a  forfeiture  of  the  recognizance,  when 
attorneys  for  defendant  refuse  to  appear  for  him  in  answer  to  an  amended  informa- 
tion allowed  by  the  court,  although  signifying  a  willingness  to  appear  and  plead  to 
the  original  information,  the  defendant  himself  not  appearing  in  court.^^  Volun- 
tary enlistment  in  the  navy,  enabling  the  principal  to  depart  from  the  state  beyond 
the  reach  of  the  sureties  'and  without  their  fault,  will  not  discharge  theni.^-  Sure- 
ties will  be  discharged  from  liability  on  a  recognizance  issued  without  authority.^ ^ 
A  proceeding  by  sureties  for  their  discharge  on  a  forfeited  recognizance  is  civil, 
entitling  the  state  to  exceptions.^* 

§  -i.  Enforcement  of  iond  or  recognizance.^^ — A  justice  of  the  peace  has  gen- 
eral jurisdiction  to  order  the  accused  to  be  held  to  answer  to  the  grand  jury,  hence 
the  complaint  in  an  action  on  a  bail  bond  given  to  secure  a  release  from  custody  un- 
der such  an  order  need  not  show  jurisdiction  of  the  justice,  nor  allege  that  such  order 
was  duly  macle.^'^  In  scire  facias  on  a  recognizance  given  in  a  criminal  proceed- 
ing, oyer  of  the  recognizance  and  of  the  record  on  which  'it  is  founded  may  he  de- 
manded.^" Neither  the  fact  that  the  solicitor  general  who  signed  the  indictment 
was  a  second  cousin  of  the  accused  nor  that  his  successor  in  office  who  took  the  for- 
feiture nisi  was  also  related  within  the  fourth  degree  furnishes  a  good  defense  to  a 
scire  facias  to  forfeit  a  criminal  bond,  both  being  out  of  office  au,d  another  solicitor 
general  acting  when  the  case  was  heard. ^^  Granting  a  final  judgment  on  a  for- 
feited recognizance  is  manifestly  erroneous,  when  the  scire  facias  returnable  on  the 
first  daj'  of  the  term  was  not  executed  until  the  second  day  of  the  term  and  after 
the  return  day.'^  A  judgment  on  a  bail  bond  that  plaintiff  recover  against  each 
defendant  the  amount  in  which  he  was  obligated  making  the  total  in  excess  of  the 
amount  of  the  bond  is  improper  in  form,  and  should  be  that  plaintiff  recover  of  de- 
fendants the  amount  specified  in  the  bond,  and  of  such  sum,  from  each  defendant 
the  amount  of  his  obligation,  and  payment  of  the  amount  of  the  bond,  by  any  or 
all,  operates  as  a  satisfaction.-** 

§  5.  Remission  of  forfeiture  and  return  of  deposits  made  in  lieu  of  hail.-'^ — An 
application  to  set  aside  a  judgment  of  forfeiture  on  an  appearance  bond  nearly 
four  months  after  its  rendition  is  properly  denied  where  it  appears  that  the  sureties 
are  protected  by  transfers  of  property  and  the  defendant  did  not  surrender  himself 
nor  was  surrendered  by  the  sureties,  but  was  captured.-- 


9.  Recognizance  conditioned  on  accused 
appearing"  at  November,  1904,  term;  but  he 
was  not  called  until  following'  January  term. 
State  V.   Dorr    ["^^   Va  ]    53   S.   E.    120. 

10.  State  V.  Dorr  [W.  Va.]   53   S.  E.   120. 

11.  Jones  V.    State    [Kan.]    85   P.    302. 

12.  Under  Pub.  St.  1901,  c.  252,  §  30,  pro- 
viding' for  discharge  of  sureties  when  pre- 
■v:ented  from  surrendering  principal  by  act  of 
God.  or  of  government  of  the  state  or  the 
United  States  or  bv  sentence  of  law.  Lamp- 
hire  v.  State   [N.  H.]   62  A.   786. 

13.  Rev.  St.  1899,  §  2800,  declaring  that 
mere  irregularities  of  form,  omission  or 
recital  shall  not  invalidate  it,  not  applicable 
to  the  fixing  and  approval  of  recognizance 
by  a  sheriff  wholly  w^ithout  authority. 
State  v.  Crosswhite   [Mo.]    93  S.  W.   247. 


14.  Lamphire  v.  State  [N.  H.]   62  A.  786. 
1,5.     See  5   C.  L.    340. 

IG,  Rev.  St.  1902,  par.  1282.  Thomas  v. 
Territory    [Ariz.]   85   P.    1063. 

17.     State  V.  Dorr   [W.  Va.]    53  S.  E.  120. 

15.  Salter  v.  State  [Ga.]   54  S.  E.  685. 

19.  Code  1892,  §§  1396,  3417,  requiring 
scire  facias  to  be  returnable  on  first  day  of 
term  and  to  be  executed  five  days  before 
the  return  day.  Robertson  v.  State  [Miss.] 
39   So.    478. 

20.  Thomas  v.  Territory  [Ariz.]  85  P.  1063. 

21.  See   5    C.   L.    342. 

32.  Under  Act  No.  17,  p.  23,  of  1900,  re- 
quiring such  application  to  be  made  within 
5  days  after  rendition  of  judgment.  State 
v.   Adair    [La.]    40   So.   41. 
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§  1.  Definition  and  Mode  of  Creation 
(3S3). 

g  a.  Rights     and     Liabilities     as    Between 

BaUor  and   Bailee    (354). 


§  3.     RIglits    and    LiaMIities    as    to    Third 
Persons    (357). 


§  1.  Definition  and  mode  of  creation.-" — A  bailment  is  a  delivery  of  personal 
property  for  some  particular  purpose  upon  a  contract  express  or  implied  that  after 
the  purpose  has  been  accomplished  the  property  shall  be  returned  to  the  person  who 
deliAered  it.-*  It  is  often  difficult  to  determine  whether  a  given  transaction  is  a 
bailment  or  a  sale  -'"  or  creates  the  relation  of  master  and  servant.-*^  The  fact  that 
goods  are  billed  to  a  party  as  sold,  while  not  conclusive,  is  more  or  less  persuasive 
evidence  of  a  sale.-^  The  inherent  character  of  the  transaction  must  be  consid- 
ered and  not  the  name.^*  Provisions  goiug  merely  to  the  manner  of  payment  do 
not  change  into  a  bailment  a  transaction  otherwise  a  sale.-**  A  contract  between  a 
furnisher  of  goods  and  the  receiver  that  the  latter  may  sell  them  at  such  prices  as 
he  chooses,  that  he  Avill  account  and  pay  for  the  goods  sold  at  agreed  prices,  bear 
the  expense  of  handling,  and  hold  siock  unsold  subject  to  the  order  of  the  furnisher, 
constitutes  a  bailment  for  sale  and  not  a  conditional  sale,  though  the  Federal  courts 
are  divided  on  this  question. ^°     After  the  refusal  of  a  vendor  to  receive  back  per- 


23.  See   5    C.   L.    342. 

24.  Bates  V.  Bigby,  123  Ga.  727,  51  S.  E. 
717. 

25.  "The  fundamental  distinction  between 
the  two  is  that  in  a  bailment  the  identical 
thing  delivered,  in  the  same  or  an  altered 
form,  is  to  be  restored  and  the  title  to  the 
property  is  not  clianged;  wliile  in  a  sale 
there  is  no  obligation  to  return  the  specific 
article,  but  the  party  receiving  it  is  at  lib- 
i^rly  to  return  another  thing  of  equal  value, 
either  in  the  form  of  money  or  otherwise, 
and  becomes  a  debtor  to  make  the  return, 
and  the  title  to  the  property  is  changed." 
■?,  Am.  &  Eng.  Enc.  L.  [2nd  Ed.]  735.  The 
power  to  require  the  restoration  of  the  sub- 
ject of  the  agreement  is  an  essential  inci- 
dent of  a  contract  of  bailment.  In  re  Co- 
lumbus Buggy  Co.    [C.   C.  A.]    143   F.   So9. 

Sale:  Where  a  safe  was  delivered  to  a 
bankrupt  under  contract  to  make  a  cash 
payment  and  execute  notes  for  the  balance 
pas'-able  at  stated  periods,  the  safe  to  be  his 
upon  full  payment,  the  transaction  was  a 
conditional  sale  under-  the  Pennsylvania  law 
and  not  a  bailment,  notwithstanding  a  pro- 
vision that  the  payments  should  be  consid- 
ered rent  and  tliat  title  should  not  pass  until 
the  full  amount  was  paid.  In  re  Poore,  139 
F.  862.  Implements  were  shipped  to  a 
dealer  to  be  shown  at  a  fair  and  billed  as 
pold  "subject  to  next  spring's  terms."  In 
the  spring  shortly  before  the  dealer's  bank- 
ruptcy claimant  made  an  unsuccessful  de- 
mand for  the  goods.  Held  no  bailment.  In 
re  Wood,   140   F.    964. 

Bailment:  An  agreement  for  the  lease  of 
a  chattel  for  a  fixed  term  at  a  stipulated 
rental  with  covenant  to  return  and  privi- 
lege of  purchase  is  a  bailment.  Money- 
weight  Scale  Co.  v.  Woodward,  29  Pa.  Super. 
Ct.  142.  A  contract  designated  as  one  of 
renting  only  and  not  of  sale  and  providing 
for  a  letting  for  hire  for  a  fixed  amount 
during  a  definite  term  and  for  a  retui-n  of 
the  leased  chattel  at  the  expiration  of  the 
term  is  a  contract  of  bailment.  Immaterial 
7  Curr.  Law  —  23. 


that  contract  calls  for  interest  on  overdue 
paj'ments.  Euwer  v.  Greer,  29  Pa.  Super.  Ct. 
262.  Arrangement  by  which  a  cashier  of  a 
bank  placed  a  package  of  jewelry  in  a  vault 
from  whicii  it  was  stolen  considered  and 
held  a  mere  gratuitous  bailment.  Gerrish  v. 
Muskegon  Sav.  Bank  [Mich.]  100  N.  W. 
1000. 

26.  A  lease  of  cabs  by  a  railroad  to  driv- 
ers at  fixed  sums  per  day,  providing  for  the 
assumption  by  the  driver  of  all  liability  for 
damages  to  persons  or  property,  imposing; 
conditions  as  to  the  use  of  horses,  limiting 
rates,  fixing  boundaries,  requiring  sober  hab- 
its, etc.,  and  providing  for  its  cancellation 
on  breach  of  conditions,  created  a  bailment, 
and  not  the  relation  of  master  and  servant, 
and  the  company  was  not  liable  for  the  neg- 
ligence of  a  driver.  McColligan  v.  Pennsyl- 
vania R.  Co.  [Pa.]  63  A.  792.  The  fact  that 
defendant  employed  a  cab  agent  to  supervise 
the  service,  make  contracts  and  enforce  con- 
ditions, did  not  show  such  control  as  to  cre- 
ate the  relation  of  master  and  servant.  Id, 
English  cases  under  the  metropolitan  hack- 
ney carriage  act  distinguished.     Id. 

27.  In  re  Wood,   140   F.    964. 
2S.     In    re   Wells,    140   F.    752. 

29.  W^here  goods  were  billed  to  a  bank- 
rupt at  fixed  pricesi  and  on  definite  terms  of 
discount  and  the  bankrupt  undertook  to  set- 
tle for  them  and  be  responsible  for  the 
freight,  the  transaction  was  a  sale  and  not 
a  bailment,  though  he  was  required  to  ren- 
der accounts  for  goods  sold,  hold  separata 
and  in  trust  goods  unsold,  and  money,  notes, 
etc.,  received  on  sales,  and  take  notes  on 
blanks  furnished  by  claimants.  In  re  Heck- 
athorn,   144  P.   499. 

30.  "It  contains  no  asreenient  of  the  re- 
ceiver to  pay  any  aareed  price  for  the  goods. 
It  is  not,  therefore,  affected  by  a  statute 
which  renders  unrecorded  contracts  for  con- 
ditional sales  voidable  by  creditors  and  pur- 
chasers. The  fact  that  such  a  contract 
provides  that  the  receiver  of  the  goods  may 
fix  the  selling  prices  and  may  retain  the  di£- 
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sonalty  sold  on  trial  and  found  unsatisfactory,  the  vendee  holds  the  property  as 
bailee.^^  Property  found  -in  the  possession  of  another  is  presumptively  his  and  the 
burden  of  showing  a  bailment  is  upon  him  who  alleges  it/^-  In  proceedings  against 
trustees  in  bankruptcy  for  the  recovery  of  goods  alleged  to  have  been  bailed  and 
not  sold  to  the  bankrupt,  the  character  of  the  contract,  depends  upon  the  local  law,^^ 
§  2.  Rig'iis  and  liabilities  as  hetioeen  bailor  and  bailee.^^ — A  bailee  for  hire  is 
bound  to  use  ordinary  care  to  protect  the  property  bailed  from  injury  or  damages 
while  in  his  possession.^^  Ordinary  care  is  such  as  Avoidd  be  exercised  by  a  person 
of  ordinary  prudence  with  reference  to  his  own  property  under  the  same  or  like 
circumstances.'^  In  determining  whether  due  care  has  been  exercised  by  such  bailea 
for  the  preservation  of  the  property,  evidence  of  general  custom  as  to  insurance  is 
admissible,^^  and  an  agreement  by  a  manager  of  a  corporation  to  insure  is  binding 
upon  the  company.^^  The  burden  is  upon  a  bailee  for  hire  to  show  that  an  injury 
which  docs  not  ordinarily  occur  was  not  occasioned  by  his  negligence  where  the 
property  is  exclusively  in  his  possession.'"''  The  duty  of  a  bailee  who  receives  a 
chattel  under  an  executory  contract  of  hiring  for  a  definite  period  with  respect  to 
accepting  or  rejecting  it  is  similar  to  that  imposed  by  law  upon  a  purchaser  under 


ference  between  the  agreed  prices  of  the 
accounting-  and  the  selling  prices  to  recorn- 
pensie  hira  for  insurance,  storage,  commis- 
sions, and  expenses,  does  not  constitute  the 
contract  an  agreement  of  sale.  It  still  lacks 
the  oblig-ation  of  the  receiver  to  pay  a  pur- 
chase price  for  the  goods  and  the  obligation 
of  the  furnisher  to  transfer  tlie  title  to  him 
for  that  price.  Sturm  v.  Boker,  150  U.  S. 
312,  37  Law.  Ed.  1093;  John  Deere  Plow  Co. 
V.  McDavid  [C.  C.  A.]  137  F.  802;  Metropoli- 
tan Nat.  Bank  v.  Benedict  Co.  [C.  C.  A.]  74 
P.  182,  185;  In  re  Gait  [C.  C.  A.]  120  F.  64,  67; 
Union  Stock-Yards,  etc.,  Co.  v.  V^^estern  Land, 
etc.,  Co.  [C.  C.  A.]  59  F.  49,  53;  Keystone 
"^"atch-Case  Co.  v.  Fourth  National  Bank, 
194  Pa.  535,  45  A.  328;  In  re  Flanders  [C.  C. 
A.]  134  P.  560;  Martin  v.  Stratton-White  Co., 
1  Ind.  T.  394,  37  S.  W.  833;  National  Bank  v. 
Goodyear,  90  Ga.  711,  726,  16  S.  E.  962; 
Barnes  Safe  &  Lock  Co.  v.  Bloch  Bros.  To- 
bacco Co.,  38  TV.  Va.  158,  164,  18  S.  E.  482,  45 
Am.  St.  Rep.  846,  22  L.  R.  A.  850;  National 
Cordage  Co.  v.  Sims,  44  Neb.  148,  153,  62  N. 
W.  514;  Rosencranz  &  Weber  Co.  v.  Han- 
chett,  30  111.  App.  283,  286;  Harris  v.  Coe, 
71  Conn.  157,  41  A.  552,  554;  W.  O.  Dean  Co. 
V.  Lombard,  61  111.  App.  94,  97;  Norton  &  Co. 
V.  Melick,  97  Iowa.  564.  566,  66  N.  W.  780; 
Lenz  V.  Harrison.  148  111.  598,  36  N.  E.  567, 
569."  In  re  Columbus  Buggy  Co.  [C.  C.  A.] 
143  P.  761.  See  fwutra,  In  re  Wells,  140  F. 
752. 

31.  Under  Civ.  Code,  g  1503,  upon  defend- 
ant's refusal  to  receive  back  property  sold 
with  right  to  return  if  unsatisfactory,  tfie 
.same  became  the  property  of  defendant  and 
plaintiff  thereafter  held  it  as  a  depositary 
for  liire.  Sierra  Land  &  Cattle  Co.  v.  Bricker 
[Cal.  App.]   85  P.   665. 

S2.  Bankruptcy.  In  re  "Wood,  140  P.  964; 
In    re   Heckathorn,    144   P.    499. 

33.  In  re  Heckathorn,  144  P.  499. 

34.  See  5   C.   L.    343. 

.35.  Weick  v.  Dougherty  [Ky.]  90  S.  W. 
966. 

3«.  Weick  V.  Dougherty  [Ky.]  90  S.  'W. 
966.  Livery  stable  keeper  liablq  for  failure 
to    save    from    a    fire    plaintiff's    wagon    and 


centents'  left  over  night  for  hire.  Id.  Evi- 
dence insufficient  to  support  verdict  for  dam- 
ages for  death  of  horse.  Stewart  v.  Green 
[Ga.]  53  S.  E.  450.  Where  the  court  defined 
negligence  as  doing  what  a  prudent  man 
would  not  do,  or  not  doing  what  such  man 
would  do,  it  was  not  error  to  refuse  to  define 
it  as  not  doing  what  a  prudent  person  would 
do  with  his  ow^n  property  or  doing  what  such 
person  would  not  do  with  his  own  property. 
Id.;  Baker  &  L.  Mfg.  Co.  v.  Clayton  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  299,  90  S.  W.  519. 
Where  the  defendant  contended  tliat  dam- 
ages to  tents  rented  from  plaintiff  was  due 
to  plaintiff's  failure  to  send  side  walls  and 
it  was  shown  that  defendant  requested 
plaintiff  not  to  sliip  the  side  walls,  held 
error  to  refu.se  to  instruct  tliat  plaintiff  was 
not  negligent  if  he  failed  to  send  the  side 
walls  as  a  result  of  defendant's  request. 
Id.  No  defense  that  tents  were  sliipped  to 
another  party  on   defendant's  order.     Id. 

Petition  alleging  hiring  of  horse  and 
buggy  and  that  defendant  negligently  suf- 
fered animal  to  kill  herself  and  destroy 
buggy  to  damage  of  petitioner  in  a  certain 
Slum,  held  not  subjert  to  demurrer  as  not 
stating  a  cause  of  action.  Stewart  v.  Greene 
[Ga.]  53  S.  E.  450.  Petition  held  subject  to 
special  demurrer  calling  for  more  specific 
allegations  as  to  manner  of  fastening  horse, 
and  for  particulars  wherein  the  place  of 
tying  wasi  da,ngerous.     Id. 

37.  Held  error  to  exclude  evidence  of  cus- 
tom of  book  binders  to  insure  books  from 
fire,  in  action  for  loss.  Pauksztis  v.  Raeder 
Blank  Bo'ok,  Lithographing-  &  Printing  Co., 
212  Pa.   403,   61  A.    901. 

38.  Held  not  beyond  scope  of  agreement 
to  .provide  for  storage  and  safe  keeping  of 
books  delivered  for  binding,  and  in  an  action 
for  loss  by  fire  evidence  of  the  agreement 
should  have  been  admitted.  Pauksztis  v. 
Raeder  Blank  Book,  Lithographing  &  Print- 
ing Co.,    212   Pa.    403,   61   A.    901. 

39.  Death  of  horse  while  at  "R'ork  for 
which  hired.  Selesky  v.  Vollmer,  107  App. 
Div.   300,   95   N.  T.   S.   130. 
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an  executory  contract  of  sale,'"'  and  if  the  bailee  discovers  facts  warranting  a  rescis- 
sion of  the  contract  it  is  his  duty  to  notify  the  bailor  promptly  in  case  he  elects 
to  rescind."*^  A  lessor  of  personalt}'  implied^  agrees  that  the  property  let  is  rea- 
sonably suited  for  the  uses  or  purposes  known  to  be  intended.*^  One  who  rents  per- 
sonalty is  bound  to  return  it  Avithin  a  reasonable  time  after  the  expiration  of  the 
term,"^^  and  unreasonable  delay  need  not  be  negligent  in  order  to  justify  a  recovery 
of  damages.**  A  bailee  should  not  use  the  property  rented  after  discovering  inher- 
ent defects  therein  rendering  them  unfit  for  service.*^  A  shopkeeper  is  a  volun- 
tary custodian  for  profit  of  garments  taken  off  by  customers  while  trying  on  new 
ones  and  as  such  is  bound  to  exercise  care  in  guarding  the  property.*^  A  safe  de- 
posit company  which  lets  boxes  for  the  deposit  of  money  or  other  valuables  is  a 
bailee  for  hire/'  and  is  bound  to  exercise  the  care  of  a  prudent  person  to  prevent 

Woodward, 


4ft.     Moneyweight  Scale  Co 
29  Pa.  Super.  Ct.  142. 

41.  Bailee  could  not  refuse  to  pay  rent 
because  of  alleged  defect  in  a  scale  discov- 
ered shortly  after  he  received  it.  Money- 
■weight  Scale  Co.  v.  "Woodward,  29  Pa.  Super. 
Ct.  142.  Failure  to  repudiate  within  a  rea- 
sonable time  may  be  conclusive  evidence  of 
an  aflirm.ance  of  the  conti-act.  Id.  What  is 
a  reasonable  time  is  a  question  for  the  court 
where  the  facts  are  undisputed.     Id. 

42.  So  held  and  that  plaintiff  did  not  war- 
rant that  tents  let  to  defendant  were  suit- 
able for  the  purpose  for  which  rented. 
Baker  &  L.  Mfg.  Co.  v.  Clayton  [Tex.  Civ. 
App.]    14   Tex.   Ct.    Rep.   29&,   90   S.   W.   519 

43.  Baker  &  L.  Mfg.  Co.  v.  Clayton  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  299,   90  S.  ^V.  519. 


44.     Instruction     improper.       Baker     &    L.     ,^.    _       „^     „,     ,      „„ 
Mfg.  Co.   v.  Clayton   [Tex.   Civ.   App.]    14  Tex.J  ^^°  Z^"  ,^^'    ^^  ^- J^^'    ^^   ^"^-    ^t    786,    16   L, 


Ct.   Rep.   299,   90   S.   W.   519. 

45.  Instruction  that  defendant  would  be 
authorized  to  make  use  of  tents  rented  by 
him  after  discovering  their  inherent  w^eak- 
ness  and  lack  of  adaptability  to  the  uses 
intended,  whether  a  prudent  man  would 
have  done  so  or  not,  erroneous.  Baker  & 
Lock  wood  Mfg.  Co.  v.  Clayton  [Tex.  Civ. 
App.]    14  Tex.   Ct.  Rep.   299,  90  S.  \v.   519. 

46.  Wamser  v.  Browning,  King  &  Co.,  109 
App.  Div.  53,  95  N.  Y.  S.  1051.  Recovery  for 
loss  of  vest  and  watch  affirmed  where  de- 
fendant employed  no  floor  walker  nor  gave 
instructions  to  employes  to  exercise  care, 
and  property  w^as  stolen.  Id.  Not  contrib- 
utory negligence  for  plaintiff  to  leave  the 
vest  containing  the  watch  and  chain  at  a 
place  designated  by  defendant  and  proceed 
to  try  on  a  new  vest.  Id.  Invitation  to  lay 
aside  the  vest  fairly  embraced  invitation  to 
leave  in  it  a  watch  and  chain  of  no  unusual 
value.     Id. 

jVote:  The  decision  in  this  case  is  based 
on  Bunnell  v.  Stern,  122  N.  T.  539,  25  N.  E. 
910,  19  Am.  St.  519,  10  L.  R.  A.  4S1.  but  car- 
ries the  liability  of  the  clothing  merchant  a 
step  farther  than  did  the  latter  case,  which 
was  merely  for  the  recovery  of  the  \'alue  of 
the  garment  necessarily  laid  off  for  the  pur- 
pose of  trying  on  another.  In  Pennsylvania, 
however,  cases  have  arisen  upon  conditions 
substantially  similar  to  those  of  the  princi- 
pal case.  Thus  in  McCollin  v.  Reed,  16 
Wkly.  Notes  Cas.  287,  plaintiff  recovered  the 
value  of  his  watch,  stolen  from  a  dressing 
room  where  he  had  left  it  while  having 
clothing  fitted,  and  in  Woodruff  v.  Painter, 
150   Pa.    91,    24   A.    621,    30    Am.    St.    7S6,    16    L. 


R.  A.  451,  the  clothier  was  held  to  be  a 
bailee  for  hire  of  a  watch  which  the  ov/ner, 
upon  the  advice  of  a  salesman,  had  placed  in 
a  designated  drawer.  The  latter  case  prob- 
I'.ly  overrules  or  modifies  the  earlier  case  of 
Goff  V.  Yv^anamaker,  25  Wkly.  Notes  Cas.  358, 
in  which  plaintiff  was  not  permitted  to  re- 
cover $275,  stolen  from,  his  vest,  which  had 
been  placed  upon  a  counter  at  the  salesman's 
direction.  But  in  Rea  v.  Simmons,  141  Mass. 
561,  55  Am.  St.  Rep.  492,  where  the  cus- 
tomer's pocketbook  and  other  belongings 
were  stolen  from  a  dressing  room  where  he 
had  left  his  clothing  at  the  .salesman's  re- 
quest, judgment  was  rendered  for  defend- 
ant. The  merchant's  liability,  in  cases  where 
he  is  held  liable,  seem's  to  be  that  of  a  bailee 
for  hire,  the  hire  being  his  chance  of  profit 
from   the   transaction.      Woodruff  v.   Painter, 


R.  A.  451.  It  is,  therefore,  a  mutual  benefit 
bailment  and  requires  ordinary  diligence  on 
the  part  of  the  bailee.  Story,  Bailments 
[6th  Ed.]  §  23.  No  other  cases  have  been 
found  which  involve  the  same  state  of  facts, 
but  the  following  have  a  general  bearing 
upon  the  matter  of  bailments  accomplished 
as  incidents  to  tlie  carrying-on  of  certain 
business.  A  barber  is  liable  for  the  theft 
of  a  hat  placed  by  a  customer  upon  a  hat 
rack  in  the  shop  (Dilberto  v.  Harris,  95  Ga. 
571,  23  S.  E.  112),  but  not  for  the  loss  of  an 
overcoat  hung  up  by  the  owner  on  a  peg- 
when  the  proprietor  had  provided  a  closet 
for      customers'      v.'raps.  Trowbridge      v. 

Schriever,  5  Daly  [N.  Y.]  11.  A  bathing 
house  manager  is  bound  to  exercise  due  dili- 
gence in  caring  for  patrons'  effects  (Levy  v. 
Appleby,  1  City  Ct.  R.  252;  Bird  v.  Everard. 
23  N.  Y.  S.  lOOS),  so,  too,  the  keeper  of  a 
restaurant  (Simpson  v.  Rourke,  34  N.  Y. 
S.  11;  Buttman  v.  Dennett,  30  N.  Y.  S.  247; 
but  see  Carpenter  v.  Taylor,  1  Hilt.  [N.  Y.] 
193).  A  theater  proprietor  iS'  not  liable, 
however,  for  the  loss  of  an  overcoat  left  on 
a  hook  in  a  theater  box.  Pattison  v.  Ham- 
merstein,  39  N.  Y.  S.  1039.  Nor  is  a  mer- 
chant responsible  for  a  customer's  pocket- 
book  which  disappeared  from  a  counter  in 
his  store,  no  one  connected  with  the  store 
having-  seen  same.  Powers  v.  O'Neill.  34  N. 
Y.  S.  1007.  After  the  fact  of  the  bailment 
has  been  established  it  rests  with  the  plaint- 
iff to  shoviT  by  a  preponderance  of  evidence 
that  defendant  -was  negligent.  Goddard's 
Outlines-,  Bailments  and  Carriers.  §  17,  and 
cases  there  cited." — From  4  Mich.  L.  R.  473. 

47.     Guaranty  Trust  Co.  v.  Dilf^   r'Voy    r-jv. 
App.]    91  S.   W.   596. 
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the  access  of  unautliorized  persons  to  the  boxes/^  and  a  showing  of  a  deposit  made 
and  a  disappearance  of  the  property  from  a  box  makes  a  prima  facie  case  of  liability 
on  the  part  of  the  company.*''  What  constitutes  reasonable  care  in  a  particular  case 
depends  upon  the  circumstances,  the  nature  of  the  undertaking,  the  confidence 
which  it  invites,  and  the  value  of  the  property  entrusted  to  its  care.^'^  One  who 
employs  a  messenger  furnished  by  a  messenger  company  but  not  imder  the  control 
of  the  company  during  the  employment  cannot  recover  from  the  company  for  loss 
of  goods  entrusted  to  the  messenger  in  the  absence  of  negligence  on  the  part  of  the 
CQmpany  in  selecting  the  messenger.^^  A  messenger  company  not  informed  that 
a  letter  entrusted  to  it  contains  money  is  not  liable  on  the  mere  showing  that  it  was 
lost."-  Where  after  a  conveyance  of  realty  the  purchaser  does  not  take  possession 
but  by  agreement  the  price  is  deposited  with  a  banlv  to  await  an  examination  of 
the  title,  the  money  so  deposited  is  beyond  the  control  of  both  purchaser  and  seller 
until  the  bank  is  advised  rs  to  a  fulfillment  or  failure  of  the  condition.^^ 

Where  property  is  stored  without  charge  the  bailee  is  entitled  to  charge  for 
storage  after  the  expiration  of  a  reasonable  time.^*  A  gratuitous  ])ailee  is  not  lia- 
ble for  damages  to  the  bailed  property  not  caused  by  his  wilful  act.^^  A  bailor  who 
consents  to  the  use  of  the  property  bailed  has  no  cause  of  action  for  such  use.^® 
A  bailment  is  not  terminated  by  an  agreement  merely  changing  the  time  for  the 
payment  of  installments  of  rental. ^'^ 

A  bailment  does  not  create  such  confidential  relations  between  the  parties  as 
to  be  enforceable  in  equity  unless  accompanied  by  facts  and  circumstances  showing 
that  the  parties  intended  to  create  a  trust  or  unless  the  obligations  imposed  arise 
out  of  confidential  relations.^®  When  a  tort  is  committed  with  respect  to  the  sub- 
ject-matter of  the  bailment,  the  bailor  may  waive  thei  tort  and  sue  in  assumpsit.^" 
Limitations  is  not  started  against  the  bsdlor's  right  to  recover  the  property  bailed 
so  long  as  the  relationi  of  bailor  and  bailee  continues,  nor,  if  the  relation  is  repu- 
diated, until  notice,  actual  or  constructive,  of  the  repudiation,  is  conveyed  to  the 
bailor.''"  The  measure  of  damages  for  the  unauthorized  use  of  the  property  bailed 
is  not  the  value  that  may  be  produced  by  the  labor  and  investment  of  the  wrongdoer 


48.  Guaranty  Trust  Co.  v.  Diltz  [Tex.  Civ. 
App.]  91  S.  W.  596.  A  safe  deposit  company 
holds  out  to  the  public  an  implied  agreement 
to  protect  valuables  placed  in  its  custody  so 
far  as  reasonable  human  foresight  will  per- 
mit. Masonic  Temple  Safety  Deposit  Co.  v. 
Langfelt,  117  111.  App.  652.  Declaration  held 
sufficient   to   imply   a   duty.      Id. 

49.  V\''here  two  keys  were  necessary  for 
opening  plaintiff's  box  and  one  of  them  was 
kept  by  the  company  the  latter  -R^as  liable 
for  the  unexplained  disappearance  of  plaint- 
iff's money  from  the  box.  Guaranty  Trust 
Co.  V.  Diltz  [Tex.  Civ.  App.]  91  S.  W.  596. 
Tlie  fact  that  plaintiff  had  lost  his  key  which 
was  found  by  one  of  the  defendant's  em- 
ployes before  discovery  that  the  box  was 
empty  was  not  such  contributory  negligence 
as  would  defeat  recovery.     Id. 

50.  Masonic  Temple  Safety  Deposit  Co.  v. 
Langfelt,  117  111.  App.  652.  Question  as  to 
negligence  in  permitting  one  other  than 
owner  to  obtain  access  to  box  was  for  jury. 
Id. 

51.  Defendant  not  a  cominon  carrier. 
Haskell  v.  Boston  Dist.  Messenger  Co. 
[Mass.]    76  N.   E.    215. 

."2.  Liability  is  not  that  of  a  carrier 
M'hite  V.  Postal  Telegraph  &  Cable  Co.,  25 
App.   D.   C.   364. 

53.     Until   then  bank  iS'  not  liable   for   re- 


fusing to  honor  the  check  of  the  purchaser 
therefor.  Holliday  v.  Hammond  State  Bank 
[La.]    41  So.  198. 

54.  Woodward  v.  San  Antonio  Traction 
Co.    [Tex.  Civ.  App.]   95  S.  W.   76. 

55.  A  vendee  who  exercised  his  right  to 
reject  a  windmill  within  60  days  was  not 
liable  for  damages  to  the  mill  occurring 
three  months  thereafter  and  not  occasioned 
by  his  wilful  act.  Allyn  v.  Burns  [Ind.  App.] 
76  N.  B.  636.  Evidence  held  insufficient  to 
go  to  jury  as  to  whether  a  bank  was  negli- 
gent as  gratuitous  bailee  of  a  package  of 
jewelry  left  in  its  vault.  Gerrish  v.  Mus- 
kegon  Sav.    Bank    [Mich.]    100   N.   ^Y.   1000. 

56.  Evidence  showing  consent  of  bailor 
to  the  spending  of  money  held  insufficient 
to  sustain  conviction  for  embezzlement. 
V^''ilkinson  v.  State  [Tex.  Cr.  App.]  91  S.  W. 
589. 

57.  Other  conditions  continue.  "Whitehill 
V.    Schwartz,   27    Pa.    Super.    Ct.    526. 

SS.  Young  V.  Mercantile  Trust  Co.,  140  F. 
61.  Bill  held  to  show  mere  bailment  and  not 
a  trust.     Id. 

59.  Bates  v.  Bigby,  123  Ga.  727,  51  S.  E. 
717.  The  justice  court  had  jurisdiction  of 
the  action,  the  duty  growing  out  of  con- 
tract.    Id. 

«0.  "Woodward  v.  San  Antonio  Traction 
Co.    [Tex.    Civ.    App.]    95   S.   W.    76.      Property 
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combined  vrith  the  use  of  the  property,  but  is  the  value  of  the  use  itself,  and  dam- 
ages done  to  the  propert}-  in  so  using  it,  or,  if  the  use  amounts  to  a  conversion,  the 
value  of  the  property,®^  and  the  bailor  does  not  acquire  title  to  the  property  produced 
by  such  unauthorized  use.*'-  Property  being  negligently  injured  or  destroyed,  the 
bailor  cannot  recover  for  his  inability  to  immediatel}'  obtain  other  property  to  take 
its  place. ^^  Ordinarily  the  measure  of  damages  for  the  unreasonable  detention  of 
leased  j)roperty  is  the  reasonable  rental  value  of  the  property  during  the  detention.^* 
§  3.  Kiyhts  and  Uabilitics  as  to  Hard  persons.^^ — A  bailee  of  property  having 
an  interest  therein  under  express  contract  may  maintain  an  action  to  recover  the 
value  thereof  against  one  through  whose  negligence  or  failure  of  duty  it  is  lost.^® 
Ordinarily  a  bailee  has  no  power  to  sell  the  property  bailed  or  to  charge  it  with 
his  debts,*'"  and  in  such  case  a  mortgagee  ^^  or  vendee  can  acquire  no  better  title 
than  the  bailee  had.®^  A  tliird  person  with  whom  bailed  property  is  temporarily 
left  is  liable  to  the  original  bailor  for  any  damages  resulting  from  letting  it  out 
to  others  without  authority.'^**  Where  upon  a  sale  of  land  the  purchase  money  is 
deposited  with  a  Imnk  pending  an  examination  of  title  with  a  reasonable  oppor- 
tunity givon  the  grantor  to  cure  a  kno\vn  defect  therein,  the  gi'antee  cannot  with- 
draw the  money  without  the  consent  of  the  grantor  until  such  reasonable  oppor- 
tunity has  been  exhausted."^  A  conditional  sale  cannot  be  converted  into  a  bail- 
ment by  subsequent  agreement  so  as  to  cut  off  intervening  rights  of  creditors.'- 
In  some  jurisdictions  a  loan  of  personalty  for  longer  than  a  certain  period  vests 
title  in  the  person  in  possession  as  against  creditors  and  purchasers,''^  but  the  burden 
is  upon  the  creditor  or  one  claiming  under  him  to  prove  that  he  became  such  after 
the  statutory  period.^* 


bailed  to  a  firm  and  firm  thereafter  changed 
to  a  corporation.  Limitations  diJ  not  start 
in  favor  of  corporation  in  absence  of  notice 
to  bailor  of  adverse  claim.     Id. 

01.  State  V.  State  Journal  Co.  [Neb.]  106 
N.  VZ.  434. 

62.  Unauthorized  use  of  state  manuscripts 
and  plates  by  a  contractor  did  not  give  the 
state  title  to  volumes  of  reports  produced 
thereby  so  as  to  eria.ble  it  to  restrain  their 
pale  or  authorize  accounting.  State  v.  State 
Journal   Co.    [Neb.]    106  N.   W.    434. 

63.  Where  a  liuckster's  vragon  and  con- 
tents were  destroyed  by  fire  in  defendant's 
barn,  plaintiff  could  not  recover  loss  of 
profits.  W^eick  v.  Dougherty  [Ky.]  90  S.  W. 
ii66.  Erroneously  allovving  ?10  as  loss  of 
profits  when  such  sum  did  not  amount  to  the 
interest  which  might  have  been  allowed  on 
the  damages  held  not  reversible.     Id. 

64.  Baker  &  L.  Mfg.  Co.  v.  Clayton  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  299,  90  S.  TV.  519. 
Plaintiff,  who  had  let  tents  to  defendant, 
could  not  recover  for  loss  of  prospective 
profits  on  other  contracts  of  rental  not 
known  of  by  defendant.     Id. 

65.  See    5    C.    L.    346. 

66.  Agister  entitled  to  one-half  of  off- 
spring could  recover  for  killing  cattle. 
Union  Pac.  R.  Co.  v.  Meyer  [Neb.]  107  N.  W. 
793. 

67.  Gilbert  Book  Co.  v.  Sheridan,  114  Mo. 
App.   332,   S9   S.  W.   555. 

68.  R  could  not  mortgage  books'  loaned 
to  him  by  plaintiff  merely  for  use  Tvhile  pre- 
paring a  certain  work  for  him  and  the  mort- 
gagee acquired  no  title.  Gilbert  Book  Co. 
V.   Sheridan,   114   Mo.   App.   332,    89    S.   W.    555. 

69.  Where     a     firm     transferred     a     safe 


bailed  with  it  to  a  corporation  composed  of 
its  own  members  and  the  corporation  sold  to 
defendant,  neither  defendant  nor  the  corpo- 
ration acquired  title.  Woodward  v.  San  An- 
tonio Traction  Co.  [Tex.  Civ.  App.]  95  S.  W. 
76. 

70.  Lilverymen  •^ith  whom  servant  of 
lessee  had  left  a  sled  held  liable  for  de- 
struction thereof  by  one  to  whom  they  let 
it.     Byrnes'  v.   Holscher,   96  N.   T.   S.    89. 

71.  Holliday  v.  Hammond  State  Bank 
[La.]  41  So.  198.  Under  the  circumstances 
of  the  case  neither  tlie  bank  nor  the  inter- 
vening grantor  was  in  a  position  to  urge,  in 
an  action  by  the  grantee  against  the  bank 
for  the  money,  tliat  tlae  grantee  could  not 
prove  by  parol  tlae  circumstances  of  the  de- 
posit because  it  would  contradict  the  deed. 
Id. 

72.  In  Pennsylvania.  In  re  Poore,  14  0 
F.   786. 

73.  Turning  property  over  to  son-in-law 
who  retained  possession  by  consent  of  owner 
brought  transaction  within  Code  1896,  §  1013. 
Matthis  v.  Thurman  [Ala.]  39  So.  360.  Rev. 
St.  1899,  §  3401,  declaring  void  as  against 
creditors  loans  without  demand  for  more 
than  five  years  does  not  apply  to  mere  tem- 
porary loans  or  bailments  of  property.  Gil- 
bert Book  Co.  V.  Sheridan,  114  Mo.  App.  332, 
89  S.  W.  555.  Rev.  St.  1895,  art.  2547,  de- 
claring fraudulent  certain  loans  for  more 
than  two  years,  does  not  apply  to  a  chattel 
bailed  for  storage  without  charge  and  with- 
out any  right  in  tlie  bailee  to  use  the  same. 
Woodward  v.  San  Antonio  Traction  Co.  [Tex. 
Civ.   App.]    95   S.   "W.    76. 

74.  Matthis'  V.  Thurman  [Ala.]  39  So.  360. 
Code  1S96,  §  1013,  does  not  apply  to  creditors 
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§  1.  The  Occupatioji  in  Geiaera!;  Regula- 
tion, SuiJerviisioii,  Coiilrol   <35SK 

§  2.     A«Koesated  or  Jucoi'i:<»rate(l  Bankers; 

Corijurnte  i^ixis^ence  in  General  <35i>).  Stock 
Subscriptions  (359).  Dividends  (35<)).  Trans- 
fer of  Stock  (360).  Lien  on  Stock  (360).  Gen- 
eral Powers  (360).  Reserve  Fund  (360).  Per- 
sonal Liability  of  Directors  and  Officers 
(360).  Power.s  of  Officers  and  Right  to  E.ep- 
resent  Bank  (361).  Unauthorized  Acts  (361). 
Official  or  Undividual  Capacity  (361).  Notice 
to  Bank  from  Knowledg-e  of  Officers  (361). 
Winding-  Up  (362).  Stockholders'  Individual 
Liability   (363). 

§  3,  NHtionnl  BaiiEcs;  Offieer.s  smd  Exsun- 
inerii)  (3!j5).  Po-neiivs  (3«ff),  Violation  of 
Banking-  Act,  and  Personal  Liability  of  OtB- 
cers  (367).  Stock  (368).  Enforcement  of 
Stockholders'  Liability  (368).  State  Inter- 
ference and  Potvers  of  State  Courts  (370). 
Usury  by  National  Banks   (371). 

§  4.  Saving-  Bank.s  <371>.  Po-wers  (371). 
Rules    (371).     Payment  of  Deposits    (371). 

§  5.  IjOsiu,  Investment,  and  Trust  Compa- 
nies  (372). 


§  6.  De!>ONsts  ami  Repayistent  Thereof; 
Check!?,    Drafts,    Certificates,    Receipts,    Cred- 

it.s  (373).  Relation  of  Banker  and  Depositor 
(373).  Evidence  of  Deposit  (373).  Letters  of 
Credit  (373).  Repayment  of  Deposits  (373). 
Over  drafts  (376).,  Forg-ed  or  Altered  Checks 
and  Drafts  (376).  Set-off  of  Debts  Due  Bank 
Against  Deposit  (377).  Set-off  of  Deposit 
Ag-ainst  Debts  Due  Bank  (378).  Deposits  Re- 
ceived After  Insolvency  (378).  General  and 
Special  Deposits  (378).  Specific  Deposits 
(378).  Trust  Funds  (379).  Slander  of  Credit 
or  Damages  for  Failure  to  Pay  Checks 
(379).  Actions  to  Recover  Deposits  (379). 
Notes  Pa,yable  at  Bank  (380).  Certification 
(381). 

§•   7.      Circulating-  Notes   (381). 

§  S.  L/oan  and  Discounts  (381).  Under 
Bankruptcy  Act  (382).  Advances  Against 
Bills  of  Lading  (383).  Drafts  -with  Bills  of 
Lading  Attached  (383). 

§  J).  Collections  (383).  Duty  to  Preserve 
Ris-iat.s  of  Parties  (3S4). 

§  10.  Offenses  Against  Banking  Lavrs, 
Penalties  <3t>S).  Receipt  of  Deposit  When 
Insolvent  (387). 


§  1.  llie  occupation  in  general;  regulation,  supervision,  control.'''^ — The  right 
of  banking,  in  all  of  its  departments,  belonged  at  coininon  law  to  the  individual 
citizens,  to  be  exercised  at  pleasure,  but  the  sovereign  autliority  of  the  state  may 
regulate  and  restrain  the  exercise  of  such  right.^*^  In  the  exercise  of  this  right 
of  the  state  to  control  banking  and  also  the  right  to  control  corporations  in  general, 
banking  corporations  are  sometimes  re(iuired  to  comply  with  certain  formalities 
before  transacting  business  in  states  other  than  that  of  their  incorporation."^  In 
many  states  the  business  of  banking  is  by  statute  restricted  to  corporations.'* 

Banking  institutions  have  generally  received  a  threefold  classification ;  as,  banks 
of  deposit,  of  discount,  and  of  circulation."®  Where  a  tax  is  sought  to  be  collected 
from  a  bank  as  being  a  particular  kind  of  bank,  the  bank  may  defend  upon  tlie 


and  p-archasors  'wh.o  became  such  anterior 
to  the  loan  or  the  expiration  of  the  three- 
year   period.      Id. 

75.      See  5  C.  L.  347. 

76..  Acts  1S05,  p.  182,  c.  2,  forbidding  more 
than  one-third  of  the  capital  of  a  bank  to 
be  invested  in  real  estate,  bank  furniture 
and  fixtures,  is  not  inva.lid  under  Const,  art. 
1,  §  21,  providing  that  no  man's  property 
shall  be  taken  by  la"w  -without  just  com- 
pensation, nor  under  Const,  art.  1,  §  23,  pro- 
hibiting the  general  assembly  from  granting 
to  any  citizens  or  class  of  citizens  privileges 
and  immunities,  -which,  upon  the  same  terms 
shall  not  equally  apply  to  all  citizens;  nor 
does  sucli  act  deprive  the  banks  of  their 
property  -without  due  process  of  la-w-;  nor 
are  the  state  and  Federal  constitutional  pro- 
visions violated  by  the  second  and  fifth  sub- 
divisions of  tl-ie  third  section  of  such  act 
reg-ulating-  banking  business  carried  on  by 
individuals  or  partnerships.  State  v.  Rich- 
creek  [Ind.]  77  N.'  B.  1085.  Subdivision  five 
of  section  three  of  such  act  requiring  the 
banker  to  make  oath  that  the  net  -worth  of 
the  Individual  i-nembers  of  sucli  partnersliip 
or  individual  iS'  equal  at  least  to  doxible  the 
amount  of  capital  paid  into  such  bank  does 
nof  prohibit  the  banker  from  using  all  his 
capital  in  his  business.     Id.     Subdivision  t-^vo 


of  section  three,  requiring  that  an  individual 
or  one  member  of  a  firm  conducting  a  bank 
business  must  be  a  resident  of  tlie  state,  is 
not  an  unreasonable  exercise  of  the  riglit  to 
regulate  banking.  Id.  The  quasi  public  na- 
ture of  the  banking  business,  and  the  inti- 
mate relation  -which  it  bears  to  the  fiscal 
affairs  of  the  people  and  the  revenues  of  the 
state,  clearly  bring  it  -within  the  domain  of 
the  internal  police  po-^'er,  and  make  it  a 
proper   subject   for  legislative  control.      Id. 

77.  See  La-ivs  1892,  p.  1861,  c.  689,  §  31.  The 
mere  bringing  of  an  action  by  a  bank  is  not 
transacting  business^  -within  this  act,  which 
requires  foreign  banking  corporations  to  file 
a  certificate  v^^th  the  superintendent  of 
banks  before  transacting  business  in  the 
state.  Western  Nat.  Bank  v.  Kelly,  48  Misc. 
366,  95  N.  Y.   S.  574. 

78.  Sucli  statute.s  do  not  invalidate  a  con- 
tract for  loan  by  an  unincorporated  bank. 
Campbell  v.  Perth  Amboy  Shipbuilding  & 
Engineering  Co.    [N.   J.    Eq.]    62   A.    319. 

70.  It  has,  ho-wever,  come  to  be  not  un- 
usual for  the  same  institution  to  exercise 
t-^vo  or  even  all  three  of  these  functions  at 
tlie  sai-ne  time.  In  some  cases  tliis  is  done 
through  the  agency  of  separate  departments 
of  tlie  institution.  In  other  cases  there  is 
no    such   subdivision.      State   v.   German   Sav. 
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ground  that  it  is  not  that  kind  of  bank.**°  No  resolution  of  the  board  of  directors 
is  necessary  in  order  to  authorize  the  directors  of  a  bank  to  pay  taxes  assessed  upon 
the  stock ;  ^^  and  the  bank  may  retain  out  of  dividends  due  any  shareholder  such 
amount  as  may  be  necessary  to  reimburse  it  for  taxes  paid  upon  the  stock  of  such 
holder.^-  Bonds  of  the  United  States  held  by  a  national  bank  as  a  part  of  its  capital 
cannot  be  taxed  by  the  state  or  under  its  authority.*^  Stock  in  a  national  bank 
may  he  taxed  to  its  owner.** 

§  2.  Associated  or  incorporated  tanJcers;  corporate  existence  in  general. 
Stocli  subscriptions.^^ — The  directors  of  a  bank  may  collect  unpaid  p9rtioBS  of  cap- 
ital stock  without  being-  authorized  so  to  do  by  the  bank  commissioners.*'^  A  trans- 
feree of  bank  stock  to  whom  such  stock  has  been  transferred  on  the  books  on  -the 
corporation  is  liable  to  the  bank  for  the  unpaid  portion  of  the  subscription  for  such 
stock.'''  In  the  absence  of  a  contrary  showing,  it  will  be  presumed  that  the  attor- 
ney who  brings  a  suit  against  a  stockholder  for  his  unpaid  subscription  was  duly 
authorized  by  the  directors.*^ 

Z>/riV7&n.^.9.*"— Where  dividends  are  paid  out  of  the  surplus,  the  presimiption  is 
that  tliey  are  paid  out  of  the  profits.®" 


Bank  [Md.]  63  A.  4S1.  The  fact  that  a  bank 
of  discount  and  circulation  allows  interest 
upon  some  of  its  deposits  does  not  neces- 
sarily bring  such  bank  under  the  operation 
of  laws  passed  for  the  regulation  of  savings 
banks.      Id. 

SO.  In  an  action  to  enforce  a  francliise 
tax  upon  the  deposits  of  a  savings  bank,  it 
was  a  meritorious  defense  tliat  the  defend- 
ant, during  the  period  for  wliich  the  tax 
was  claimed,  Tvas  not  a  savings  bank.  State 
V.  German  Sav.  Bank  [Md.]  63  A.  4S1.  Where 
a  plea  in  an  action  to  enforce  the  payment 
of  the  francliise  tax  imposed  by  Code,  art. 
81,  §  86,  upon  the  deposits  of  savings  banks 
distinctly  averred  that  tlie  defendant  was  not 
a  savings  bank  during  tlie  period  for  which 
the  tax  was  claimed,  a  furtlier  statement 
that  during  such  period  tlie  defendant  had 
been  an  ordinary  state  bank  with  a  certain 
capital  on  which  it  duly  paid  its  taxes,  was 
not  inconsistent  v/ith  the  first  averment  but 
■was  merely  an  amplification  thereof.  Id. 
Where  a  plea  in  such  an  a,ction  definitely 
asserted  that  during  the  period  for  which 
the  tax  was  claimed  the  defendant  had  not 
conducted  a  savings  bank,  such  plea  was  not 
subject  to  a  demurrer,  althougii  it  was  open 
to  ob.iections  on  account  of  ambiguity  and 
inconsistency.  See  Pub.  Gen.  Laws  1888, 
art.  75,  §§  6,  7.  Id.  Acts  1904,  p.  349,  c.  212, 
entitled  "An  act  to  add  an  additional  sec- 
tion to  c.  81  of  the  Code  of  Public  General 
Laws  of  Maryland,  title  'Revenue  and  Taxes, 
subtitle  on  payment  of  taxes  by  corpora- 
tions,' to  follov,'  §  81a  and  be  designated  as 
§  Sib,"  in  which  the  body  of  the  act  enacts 
the  additional  section  referred  to  "to  follow 
section  81a,  and  to  be  knov/n  as  §  81b," 
held  invalid  under  Const.,  art.  — ,  §  29,  re- 
quiring the  title  of  an  act  to  indicate  its 
contents,  there  being  at  the  date  of  the  pass- 
age of  such  act  no  §,  81a  in  the  article,  and 
§  81  in  the  said  article  having  no  relation  to 
franchise  taxes  on  deposits  of  savings  banks. 
Id.  T\'here  an  act  (Act  1898,  c.  266,  §  808), 
described  a  certain  banking  institution  as  a 
savings  bank,  reciting  that  such  bank  had 
ever  since  its  organization  conducted  a  sav- 
ings bank  but  that  it  desired  to  have  its  cor- 


porate powers  enlarged  so  as  to  enable  it  to 
conduct  a  genera,l  banking  business,  and  then 
authorized  sucli  bank  to  do  a  general  bank 
business,  it  was  lield  that  such  bank  was 
not  thereafter  liable  to  the  franchise  tax  im- 
posed by  Code,  art.  81,  §  86,  upon  the  de- 
posits of  savings  banks,  although  the  act 
changing  the  nature  of  sucli  bank  was  am- 
biguous and  inconsistent  in  tliat  it  provided 
that  such  bank  should  be  subject  to  tiie  pro- 
visions of  Acts  1892,  p.  153,  c.  109,  as  amended 
by  Act  1896,  p.  249,  c.  160,  relating  exclu- 
sively to  security  and  guaranty  companies. 
Id. 

81.  See  Code  1873,  §  819;  Code  1897,  §  1325. 
Kennedy  v.  Citizens'  Nat.  Bank  [Iowa]  104 
N.  ^s^r.  1021. 

82.  Another  stockholder  cannot  maintain 
an  action  against  the  bank  for  his  sliare  of 
the  money  so  paid  and  not  collected  by  the 
bank  from  the  delinquent  stockliolder.  Ken- 
nedy V.  Citizens'  Nat.  Bank  [Iowa]  104  N. 
W.    1021. 

83.  84.  Old  Nat.  Bank  of  Martinsburg  v. 
Berkeley  County   Ct.    [W.   Va.]    52   S.    E.    494. 

85.  See  5  C.  L.  348. 

86.  Wliere  the  bank  commissioners  di- 
rected an  "assessment"  to  be  levied  under 
Civ.  Code,  §  332,  a  stockholder  could  not  ob- 
ject that  the  directors  of  the  bank,  instead 
of  making  an  "assessment"  issued  a  "call" 
for  unpaid  portions  of  tlie  capital  stock. 
People's  Home  Sav.  Bank  v.  Rauer  [Cal. 
App.]   84  P.   329. 

ST.  A  pledgee  holding  such  stock  as  col- 
lateral security  is  liable  upon  a  call  for  un- 
paid subscriptions,  notwithstanding  Civ. 
Code,  §  332,  since  such  statute  exempts  par- 
ties holding  the  stock  as  collateral  security 
only  from  liability  for  the  corporate  debts. 
People's  Home  Sav.  Bank  v.  Rauer  [Cal. 
App.]   84  P.  329. 

88.  People's  Home  Sav.  Bank  v.  Rauer 
[Cal.  App.]    84  P.   329. 

89.  See   5   C.   L.   348. 

80.  Where  the  funds  out  of  which  div- 
idends on  bank  stock  held  in  trust  were  paid 
could  not  be  traced  to  their  source,  and  after 
such  payment  the  bank's  capital  remained 
unimpairecl,   it  was   held   that   such  dividcn  ""i^ 
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Transfer  of  s/ocA:." — The  effect  of  a  transfer  of  stock  upon  the  stockholders' 
liability  is  treated  elsewhere.**- 

Lien  on  stocJc.^^ — The  right  of  an  assignee  of  bank  stock  to  a  distributive  share 
in  the  balance  of  the  assets  after  liquidation  is  not  subject  to  an  off-set  in  favor  of 
the  bank  based  upon  a  note  upon  which  the  assignor  was  liable  to  the  bank  as  an 
indorser,  where  the  assignment  was  made  prior  to  such  liquidation.^*  A  national 
bank  has  no  lien  on  its  stock  for  debts  against  the  stockholders.''^ 

General  powers.^° — As  a  general  rule  a  bank  cannot  engage  directly  in  trade  or 
commerce  by  buying  and  selling  chattels.®^  But  a  banlc,  though  not  expressly  au- 
thorized to  deal  in  real  estate,  may,  as  an  incident  to  its  business  and  for  the  pur- 
pose of  securing  itself  from  loss  in  the  transaction  of  its  authqrized  business,  be- 
come the  lawfrd  owner  of  real  estate.®* 

Reserve  funcU^ 

Personal  liability  of  directors  and  officers.^ — To  the  directors  of  a  Ijank  are 
committed  the  general  management  and  supervision  of  its  affairs,-  but  they  are 
authorized  to  appoint  a  cashier  and  confer  upon  him  the  usual  powers  pertaining 
to  such  an  office,  and  to  him  may  be  properly  confided  the  custody  of  the  money, 
securities,  and  valuable  papers  of  the  bank,  and  the  supervision  of  its  books  and  ac- 
counts;^ and  while  this  does  not  absolve  the  directors  from  the  duty  of  reasonable 
supervision  and  the  exercise  of  reasonable  care,  yet  they  are  not  insurers  of  the  fidel- 
ity of  the  cashier  and  other  agents  whom  they  have  appointed ;  *  and,  Avhere  the  di- 
rectors act  in  good  faith  and  with  ordinary  care,  they  are  not  responsible  for  losses 
resulting  from  the  wrongful  acts  or  omissions  of  the  cashier  or  other  agents,  unless 
the  loss  is  a  consequence  of  their  own  neglect  of  duty.^  The  directors  of  a  bank  are 
not  held,  as  a  matter  of  law,  to  know  all  its  affaars,  or  what  its  books  and  papers 
would  show,  and  such  Icaowledge  cannot  be  imputed  to  them  for  the  purpose  of 
charging  them  with  liability."  Nor  does  a  director  of  a  banking  corporation  owe 
any  duty,  in  a  legal  sense,  by  reason  of  his  ofiice,  to  the  creditors  of  the  bank  or  to 
the  public.'' 

The  liability  of  the  officers  of  a  bank  for  damages  resulting  from  violation  of 
its  charter  is  a  common-law  liability.*  Such  liability  survives  the  death  of  the  of- 
ficer.® The  liability  of  the  sureties  upon  the  bond  of  a  defaulting  cashier  is  not 
affected  by  the  complicity  of  the  directors  in  the  cashier's  default.^"  A  bill  by  a 
receiver  of  a  national  bank  against  directors  to  recover  money  alleged  to  have  been 


did  not  belong  to  the  corpus  of  the  trust  es- 
tate. Boardman  v.  Boardman  [Conn.]  62  A. 
339. 

»'t.     See    5    C.    L.    348. 

92.  See  post,  this  section,  subd.  Stock- 
holders* individual  liability;  post,  §  3,  subd. 
Enforcement  of  stockholders'  liability.  See, 
also.  Corporations,   5  C.  L.  764. 

93.  See   3  C.   L.   405. 

»4.  Bridges  v.  National  Bank  [N.  Y.]  77 
N.  E.  1005. 

95.     See  post,  §  3,  subd.  Stock. 
86.     See  5  C.   L.    348. 

97.  See  Rev.  St.  1899,  §  1291.  This  stat- 
nte,  however,  does  not  proliibit  a  bank  from 
causing  goods  to  be  siiipped  in  its  name  as 
security  for  money  advanced  by  it  for  the 
purchase  of  such  goods.  Griffin  v.  Wabash 
R.  Co.,  115  Mo.  App.  549,  91  S.  W.  1015.  See 
pomt,  §  7. 

98.  State  Security  Bank  v.  Hoskins 
[Iowa]    106  N.  W.  764. 

99.  See  3   C.  L.   406. 
1.     See  B  C.  L.  348. 


2,  3,  4,  5,  6.  Mason  v.  Moore  [Ohio]  76  N. 
E.   932. 

7.  The  mere  fact  that  a  director,  who 
knows  tliat  the  bank  is  insolvent,  takes  no 
action  to  close  the  bank,  or  announce  its  in- 
solvency, does  not  make  him  liable  for  de- 
ceit to  persons  who  have  extended  credit 
after  the  hank  became  insolvent  on  the  as- 
sumption that  it  was  solvent.  Hart  v.  Evan- 
son  [N.  D.]  105  N.  W.  942.  In  the  absence  of 
actionable  deceit,  directors  are  not  directly 
liable  in  damages  to  a  creditor  of  the  corpo- 
ration for  loss  suffered  by  the  creditor 
tlirough  the  insolvency  of  the  corporation 
caused  by  the  directors'  neglect  of  their  of- 
ficial  duties.     Id. 

8.  Hicks  v.  Steel  [Mich.]  12  Det.  Leg.  N. 
706,   105   N.   W.    767. 

O.  Cause  of  action  against  director  of  na- 
tional bank  for  money  lost  througia  his  mis- 
conduct.    Allen  v.  Luke,  141  F.   694. 

10.  Rankin  v.  Bush,  108  App.  Div.  195,  95 
N.  y.  S.  718. 


7  Cur.  Law. 
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lost  by  the  misconduct  of  such  directors  must  set  out  the  acts  charged  with  definite- 
ness  and  particularity.^^ 

Powers  of  officers  and  right  to  represent  hanJc.^^ — Ordinarily  a  bank  is  bound 
by  the  acts  of  its  president  or  cashier  while  acting  as  the  agent  or  representative 
of  the  bank :  ^^  but  a  bank  is  not  bound  by  the  unofficial  acts  of  its  officers.^*  Nor 
is  a  stockholder  of  a  bank  such  an  officer  as  can  bind  the  bank  by  his  own  acts.^' 
Where  a  bank,  through  its  officers,  lends  its  aid  to  a  scheme  to  defraud,  it  will  be 
liable  to  the  party  defrauded.^^ 

Unauthorized  acts?'' — Except  as  to  ultra  vires  acts,  a  bank  is  liable  for  the  acts 
of  its  officers,  though  such  acts  are  without  legal  authoritv.^^ 

Official  or  individual  capacity}^ — A  bank  is  not  bound  by  the  unofficial  acts  of 
its  officers,-"  nor  is  notice  to  such  officers  individually,  notice  to  the  bank.-^ 

Notice  to  hank  from  hiowledge  of  offcers.^^ — Notice  to  the  officers  of  a  bank 
is  notice  to  the  bank ;  ^^  but  knowledge  derived  by  the  officers  of  a  bank  when  they 
are  acting  individually  and  not  for  the  bank  is  not  notice  to  the  banlv ;  -■*  nor  is  no- 


11.  Transactions  complained  of  involving- 
a  number  of  loans  and  payments  held  not 
sufficiently  set  out  as  to  tlieir  dates  and 
amounts.     Allen  v.  Luke,  141   F.  694. 

13.     See  5  C.  L.   348. 

13.  In  an  action  by  a  bank  upon  the  bond 
of  a  contractor  wlio  had  contracted  to  erect 
a  building  for  the  bank,  the  bank  held 
chargeable  with  payments  made  by  the  pres- 
ident of  the  bank  contrary  to  the  provisions 
of  the  bond.  First  Nat.  Bank  v.  Fidelity  & 
Deposit  Co.  [Ala.]  40  So.  415.  A  bank  held 
bound  by  the  representation  of  its  assistant 
cashier  in  connection  with  the  issue  of  a 
bond  of  the  president  of  the  bank  by  a 
surety  company.  V\''illoughby  v.  Fidelity  & 
Deposit  Co.  [Okl.]  85  P.  713.  Bank  cashier 
has  no  implied  authority  to  extend  note  so 
as  to  discharge  indorser.  Bank  of  Ravens- 
wood  V.  Wetzel   [W.  Va.]   50  S.  E.  886. 

14.  See  post,  this,  section,  subd.  Official 
or  individual  capacity. 

1.5.  Bank  not  bound  by  the  stipulation 
of  attorney  employed  by  a  stockholder  in 
suit  a.g-ainst  bank.  Tabor  v.  Bank  of  Lead- 
ville  [Colo.]  83  P.  1060.  But  see  post,  §  6, 
subd.  Evidence  of  Deposit. 

16.  The  defendant  bank  was  owned  and 
operated  by  the  officers  who  assisted  a  gang 
of  fraudulent  conspirators  to  obtain  money 
from  the  plaintiff  by  a  fraudulent  betting 
scheme,  the  assistance  of  the  bank  being  by 
way  of  lending  an  appearance  of  respect- 
ability to  the  conspirators  by  giving  them  a 
certain  backing,  and  by  carrying  and  trans- 
ferring the  accounts  of  the  parties  and  mak- 
ing quick  collection  of  the  checks  passed  be- 
tween them.  Hobbs  v.  Boatrigiit  [Mo.]  93 
S.  W.  934. 

17.  See  5   C.  L.  349. 

18.  As  where  officers  and  directors  of  a 
bank  secured  the  services  of  a  receiver,  the 
bank  was  liable  for  the  reasonable  value  of 
such  services,  although  the  appointment  of 
the  receiver  was  illegal.  Tabor  v.  Bank  of 
Leadville    [Colo.]    83  P.   1060. 

19.  See   5  C.   L..   350. 

20.  AVhere  the  president  of  a  bank  to 
which  the  maker  of  a  note  was  indebted  se- 
cured the  discount  of  such  note  by  another 
bank  by  indorsing  it  personally  and  by  rep- 
resenting   the    makers    thereof   as    good    and 


the  proceeds  were  credited  to  the  first  bank 
on  account  of  the  makers  of  the  note,  and 
such  bank  thereupon  gave  its  check  to  a 
firm  in  payment  of  another  note  made  by 
the  same  parties,  it  was  held  that  the  presi- 
dent was  acting  individually  and  that  his 
bank  was  not  liable  to  the  bank  which  dis- 
counted the  note.  American  Nat.  Bank  v. 
Warren  Deposit  Bank  [Ky.]  92  S.  T^^  585. 
"^Miere  property  mortgaged  to  a  bank  was 
pledged  to  another  bank  to  secure  a  note 
indorsed  personally  by  the  president  and 
cashier  of  the  mortgagee  bank,  such  bank 
was  not  liable  for  the  action  of  its  cashier 
in  failing  to  apply  the  proceeds  of  a  sale 
of  the  property  to  the  note  for  the  security 
of  which  it  was  pledged,  such  proceeds  not 
having  been  obtained  by  a  foreclosure  of 
the  mortgage  but  by  a  sale  made  by  the 
owner  of  the  property.     Id. 

21.  See  post  this  section,  subd.  Notice  to 
bank  from  knowledge  of  officers. 

22.  See   5   C.  L.   350. 

23.  Notice  to  the  president  of  a  national 
bank  that  money  advanced  by  the  Tjank  was 
to  be  used  by  a  trust  company  for  the  ille- 
gal purpose  of  purchasing  its  own  stock. 
Maryland  Trust  Co.  v.  National  Mechanics' 
Bank  [Md.]  63  A.  70.  Notice  to  agent  of  a 
loan  company,  whose  duty  it  was  to  make 
loans  and  to  pass  upon  the  sufficiency  of  the 
security,  of  the  fictitious  character  of  a 
loan,  was  notice  to  the  company,  so  as  to 
start  the  running  of  the  statute  of  limita- 
tions. Flynt  V.  Taylor  [Tex.  Civ.  App.]  91 
S.  V\'.  864. 

24.  Knowledge  of  defenses  to  note  pur- 
chased by  bank.  Grayson  County  Nat.  Bank 
V.  Hall  [Tex.  Civ.  App.]  91  S.  W.  807.  In  an 
action  involving  this  principle  an  instruction 
relating  only  to  the  knowledge  of  one  of  the 
officers  of  the  bank,  without  reference  to 
knowledge  on  the  part  of  the  other  officers, 
held  insufficient,  where  tliere  was  evidence 
of  knowledge  on  the  part  of  such  other  offi- 
cers. The  giving  of  such  charge,  therefore, 
was  not  sufficient  to  cure  the  failure  to  give 
an  instruction  to  the  effect  that  the  bank 
would  not  be  bound  by  the  knowledge  of  any 
of  its  officers  or  agents  acquired  while  they 
were  acting  individually  and  not  for  the 
bank.      Id. 
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tice  to  one  officer  notice  to  the  bank  vritli  reference  to  a  transaction  made  by  another 
officer.-" 

Winding  up.-^ — The  assets  of  a  banking  corporation,  after  it  has  ceased  to 
carry  on  business  constitutes  a  trust  fund  for  the  pa3^nient  of  its  debts.-^  So  where 
a  banlc  sells  its  assets  to  another  bank,  the  purchaser  assuming  the  obligations  of 
the  seller,  the  holders  of  such  obligations  may  follow  the  assets  into  the  hands  of 
the  purchaser.-®     A  creditor  of  a  defunct  bank  may  intervene  in  proceedings  to 


25.  Notice  as  to  the  consideration  of  mu- 
nicipal bonds  pureliased  by  a  bank.  Tliomp- 
son  V.  Mecosta  [Midi.]  12  Det.  Leg.  N.  474, 
104  N.  W.  694.  Fact  that  attorney  of  corpo- 
ration, wlio  -was  also  president  of  a  bank, 
knew  of  an  unrecorded  mortgage  on  prop- 
erty purchased  by  the  corporation,  held  not 
to  show  notice  to  the  bank  subsequently 
making  loan  to  corporation.  Wardlaw  v. 
Troy  Oil  Mill  [S.  C]  54  S.  E.  658.  Same  held 
true  in  regard  to  knowledge  of  president 
of  corporation,  who  was  director  of  bank 
and   member   of   its   loan    committee.      Id. 

26.  See    5    C.    L.    350. 

27.  Ey  the  execution  of  a  bond  to  the 
state,  as  provided  by  Cobbey's  Ann.  St.  1903, 
§  3735,  by  the  officers  of  an  insolvent  bank, 
conditioned  upon  the  full  settlement  of  all 
the  liabilities  of  such  bank,  the  officers  and 
sureties  assume  the  burden  of  the  bank's 
liquidation,  and  cannot  use  the  assets  in 
paying  the  expenses,  tliereof  to  tlie  prejudice 
of  creditors.  Hume  v.  Miller  [Neb.]  106  N. 
W.    1006. 

XTuder  clearing  house  rult's.  T\^liere  a 
clearing  house  in  the  revision  of  its  clear- 
ing necessitated  by  the  failure  of  one  of  its 
members  eliminated  and  returned  tlie  checks 
which  had  been  debited  against  such  mem- 
ber, it  could  not  retain  and  appropriate  the 
credits  arising  from  the  checks  put  in  by 
such  member  for  the  purpose  of  tlae  clearing 
of  that  Jay;  and  the  application  of  a  portion 
of  such  credits  to  the  payment  pro  rata  of 
a  clearing  house  check  upon  such  failing 
member  held  by  another  member  as  the  re- 
sult of  the  clearing  of  the  previous  day,  con- 
stituted a  preference  within  tlie  bankrupt 
law.      Rector   v.    City   Deposit   Bank   Co.,    200 

U.  S.  405,  50  Law.  Ed. .      Under  a  clearing 

house  rule  that  upon  the  failure  of  one  of 
the  members  the  other  members  might  be 
called  upon  to  pay  a  pro  rata  proportion 
of  the  ainount  of  the  checks  which  have 
been  drawn  upon  the  defaulting  member  and 
that  the  credits  in  favor  of  such  member 
may  be  treated  as  belonging  proportionally 
to  the  contributing  members,  the  holder  of  a 
clearing  liouse  check  upon  those  who  have 
presented  checks  against  the  defaulting 
member  in  the  clearing  In  which  the  clear- 
ing house  checks  is  given.     Id. 

3S.  T\^here  the  purchasing  bank  failed  be- 
fore the  obligations  assumed  by  it  had  been 
paid,  tlie  holders  of  such  obligations  were 
entitled  to  priority  over  the  creditors  of  the 
purchasing  bank  as  to  the  assets  sold  to  it, 
especially  where  the  purchasing  bank  had 
not  wholly  paid  the  consideration  agreed  to 
be  paid  for  such  assets.  Ex  parte  Savings 
Bank  of  Rock  Hill  [S.  C]  53  S.  E.  614.  Where 
a  private  banker  sells  the  bank  and  a  re- 
ceiver is  thereafter  appointed  for  the  pur- 
chaser, a  judgment  that  tlie  purchaser  owes 
the  seller,    and   that   the   seller  is   entitled  to 


a  proportionate  share  of  the  insolvent's  prop- 
erty, is  not  an  adjudication  of  the  claims  of 
depositors  against  the  original  owner  of  the 
bank,  the  depositors  not  having  joined  issue 
upon  the  seller's  claim  or  asked  to  have  his 
share  paid  to  them  upon  their  claims.  John- 
son V.   Shuey    [TV'ash.]    82   P.   123. 

Note:  Action  by  assignees  of  depositors 
in  a  private  bank  to  recover  from  tlie  for- 
mer owner  of  tlie  bank  the  difference  be- 
tween the  amounts  due  them  by  the  bank 
and  the  dividends  paid  by  the  receiver.  Re- 
spondent opened  the  bank  a  few  years  be- 
fore, fraudulently  pretending  that  it  was  in- 
corporated and  had  §25,000  capital,  tliereby 
securing  some  deposits.  Without  notice  to 
plaintiffs'  assignors  he  sold  to  an  incompe- 
tent banker  who  as.sumed  all  debts.  The 
latter  so  mismanaged  the  business  as  to 
render  it  insolvent.  Held,  plaintiffs  could 
recover  the  loss  sustained.  Johnson  v.  Shuey 
[W^ash.]    82  P.   123. 

Irrespective  of  any  fraud,  when  respond- 
ent took  deposits  as  a  private  banker  he  as- 
sumed a  personal  liability  to  repay  them 
on  demand.  Tinkham  &  Co.  v.  Heyworth, 
31  111.  519;  Brahm  v.  Adkins.  77  111.  263; 
Bank  v.  Bank,  39  Pa.  92,  80  Am.  Dec.  507; 
Thompson  v.  Riggs,  5  Wall.  [U.  S.j  663,  IS 
Law.  Ed.  704;  Codd  v.  Rathbone,  19  N.  T- 
37.  This  obligation  did  not  cease  with  the 
sale  of  the  bank,  even  tho'ugh  it  were  bona 
fide  as  to  depositors  at  the  time  of  transfer 
or  those  who  might  deposit  subsequently  in 
ignorance  of  it  without  negligence  on  their 
part.  "Kelso  v.  Fleming,  104  Ind.  ISO;  Sar- 
geant  v.  Daunoy,  14  La.  43;  Levistones  v. 
Landreaux,  6  La.  Ann.  26.  The  fact  that  the 
plaintiffs  presented  their  claims  to  tlie  re- 
ceiver and  took  their  pro  rata  dividends  does 
not  conclude  them  from  enforcing  respond- 
ent's liability  for  the  balance  on  th3  ground 
that  they  had  elected  to  m_ake  hi.';  vendee 
their  debtor.     Bowen  v.  Mandeville,   95  N.  T. 

I  237;  Radman  v.  Haberstro,  1  N.  Y.  S.  561 
The  case  is  one  of  two  persons  being  obligated 

I  to  pay  the  same  debt  and  only  one  being 
looked  to  for  it  instead  of  one  person  elect- 
ing between  two  remedies  against  the  same 
person.  Bowman  v.  Mandeville  and  Rad- 
man v.  Haberstro,  1  N.  Y.  S.  561.  The  rule 
is  well  settled  in  T\^ashington  that  the  effect 
of  the  vendees  promise  was  to  give  the  de- 
positor a  joint  and  several  right  of  action 
against  himself  and  his  vendor.  Nordby  v. 
Winsor,  24  Wash  535;  Gilmore  v.  Skookum 
Box  Factory,  20  Wash.  703.  The  determina- 
tion of  the  court  tliat  there  was  a  certain 
amount  due  the  respondent  and  the  order 
that  it  should  be  paid  him  and  this  being 
done  "the  same  shall  be  a  final  and  com- 
plete determination  of  all  matters  between 
the  said  receiver  and  the  said  Shuey"  was 
merely  an  adjudication  between  those  par- 
ties and  not  one  affecting  the  other  deposit- 
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wind  up  the  affairs  of  tlie  bank ;  -^  and  presentation  of  claims  for  deposits  to  a  re- 
ceiver of  a  private  bank  and  the  allowance  thereof  will  not  preclude  a  recovery  from 
the  banker  of  the  balance  of  such  deposits  over  and  above  the  amounts  allowed  out 
of  the  receivership  funds.^*^  In  Michigan  a  receiver  of  a  state  bank  is  rec[uired  to 
pay  over  all  money  collected  or  received  by  him  to  the  state  treasurer.^^  Upon  the  in- 
solvency of  a  bank  the  owners  of  trust  funds  deposited  therein  have  a  preferred 
claim  for  the  amount  of  the  same ;  ^-  but  a  general  deposit  creates  only  the  relation 
of  debtor  and  creditor/"  and  Iionce  a  general  depositor  has  no  claim  to  the  deposit 
as  against  the  receiver  of  the  bank.'*  In  some  states,  however,  special  statutory 
provision  is  made  for  the  protection  of  depositoi's.^" 

Beorganization.^^ 

Stocl-holders'  individual  UahiUi>/J^' — "While  a  bank  is  solvent  and  in  perform- 
ance of  its  charter  duties,  no  liabilities  can  be  enforced  against  the  stockholders 
upon  their  subscriptions,  except  upon  assessment,"^  but  when  the  bank  becomes  in- 
sohent  and  goes  into  the  hands  of  a  receiver  for  the  purpose  of  liquidation,  the 
courts  have  power  to  enforce  the  liability  of  the  stockholders  upon  their  subscrin- 


ors  or  their  assignees  so  aS'  to  bar  them 
from  making'  further  claims.  Phipps  v. 
Tarpley,  24  Miss.  597;  Chamberlain  v.  Car- 
lisle, 26  N.  H.  540;  Stevens  v.  Jack,  11  Tenn. 
40.3,  24  Am.  Dec.  583;  Taylor  v.  Means,  73 
Ala.  468';  Harring-ton  v.  Wadsworth,  63  N. 
H.  400;  McCamant  v.  Roberts,  66  Tex.  260. — 
4   Mich.    L.   R.    302. 

29.  When  a  court  of  competent  jtirisdic- 
tion  has  undertaken  to  exercise  exclusive 
control  over  the  ■w'inding'  up  of  the  afRairs 
of  a  defunct  bank,  the  creditor  may,  in  be- 
half of  himself  and  other  persons  in  inter- 
est, file  an  intervention  praying  leave  to  ef- 
fect a  settlement  T^-ith  the  receiver  of  a 
valid  claim  held  ag'ainst  the  bank;  and  if 
the  receiver,  as  the  representative  of  its 
stockholders  and  other  creditors,  fails  to 
show  cause,  upon  being  cited  to  do  so,  why 
tlie  proposed  settlement  should  not  be  au- 
thorized, the  court  may,  in  its  dis-cretion, 
order  him  to  accept  the  terms  of  settlement 
offered  by  the  intervening  creditor,  to  the 
end  that  long  and  expensive  litigation  may 
be  rendered  unnecessary.  McGregor  v. 
Third  Nat.  Bank  [Ga.]  53  S.  E.  93.  If  the 
receiver  is  dissatisfied  with  such  judgment, 
he  may  sue  out  a  ■writ  of  error  to  review 
the  same.     Id. 

3©.  The  same  rule  applies  where  the  bank 
has  been  sold,  tlie  purchaser  receiving  the 
deposits  and  assuming  the  liability  therefor, 
and  a  receiver  is  thereafter  appointed.  John- 
son V.   Phuey   [V\''ash.]    82   P.   123. 

31.  ,JMoore  v.  Donovan  [Mich.]  12  Det.  Leg. 
N.    463,   104   N.   W.   665. 

32.  Where  a  county  treasurer  deposited 
tax  tickets  ■wnth  a  bank,  and  the  bank 
collected  such  tickets  and  deposited  the  pro- 
ceeds to  the  credit  of  the  treasurer  in  his 
capacity  as  such,  the  act  of  the  treasurer 
ivas  unlawful,  and  iience  the  retention  of 
the  money  by  the  bank  was  unlawful,  thus 
charging  the  funds  with  a  trust  in  favor  of 
the  county.  Page  County  v.  Rose  [Iowa] 
106  N.  V\'.  744.  A  bank  which  receives  a 
claim  for  collection  is  ordinarily  chargeable 
as  a  trustee  of  the  monej^s  thus  collected 
and  the  person  entitled  thereto  may  estab- 
lish such  trust  against  the  insolvent  estate 
of  such  bank  in  the  hands  of  its  receiver  or 
assignee.     Id. 


33.  See  post,  §  6,  subd.  Relation  of  Bank 
and  Depositor. 

34.  Where  a  receiver  deposited  funds  be- 
longing to  the  estate  in  a  bank  which  was 
a  party  to  the  litigation,  and  it  was  subse- 
quently decreed  that  the  receiver  might  pay 
the  bank  the  am.ount  of  its  claim,  upon  con- 
dition that  the  bank  should  execute  a  bond 
conditioned  to  pay  such  funds  to  any  party 
who  might  be  found  upon  appeal  entitled 
thereto,  but  the  bank  failed  to  take  advan- 
tage of  this  privilege  and  the  deposit  re- 
mained a  general  one,  it  was  held  that  upon 
the  failure  of  the  bank  a  party  to  whom  the 
fund  was  adjudged  on  appeal  was  not  enti- 
tled  to   such   funds   in   preference   to  the   re- 

^  ceiver  of  the  bank,   the   bank   having  in   the 
j  meantime    failed.        State    v.     Corning    State 
Sav.   Bank    [Iowa]    105  N.   V\'.    159. 

j  35.  lu  Iowa  upon  the  insolvency  of  a 
:  bank  the  depositors  are  entitled  to  be  first 
paid  in  full  before  other  creditors  are  en- 
titled to  share  in  the  general  assets.  See 
Code,  §  1877.  State  v.  Corning  State  Sav. 
Bank,   127   Iowa,   198,    103   N.  W".   S7. 

In  Alabama  the  holders  of  bank  notes  and 
depositors  who  have  not  stipulated  for  in- 
terest are  entitled  to  a  preference  over  ail 
other  creditors  of  the  t)ank.  See  Const. 
§  250.  Taylor  v.  Hutchins  [Ala.]  40  So.  lOS. 
See,  also.  Peach  v.  C4rubbs  [Ala.]  40  S  110. 
This  provision  is  self-executing.  Taylor  v. 
Hutchinson  [Ala.]   40  So.  108. 

35.  See  3  C.  L,.  411.  Rev.  St.  1S99,  §§  976, 
1305,  1306,  relative  to  the  dissolution  of 
banks  and  making  it  unlawful  for  them  to 
make  voluntary  assignments  and  providing 
for  winding  up  of  insolvent  banks  by  the 
state  have  no  application  to  solvent  banks 
whose  existence  ternainate  by  expiration  of 
period  for  which  they  were  chartered.  Clif- 
ford Banking  Co.  v.  Donovan  Commission 
Co.  [Mo.]  94  S.  W.  527.  Where  the  corpo- 
rate assets  of  a  bank  whose  charter  has  ex- 
pired are  tiirned  over  to  a  new  bank,  the 
corporate  integrity  of  the  latter  cannot  be 
attacked  by  a  debtor  of  the  old  bank  when 
called   on   to   pay.     Id. 

37.      See  5  C.  L.  350. 

3S.     Covell  V.   Fowler,   144   F.   535. 
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tion.-''^  In  addition  to  their  subscription,  liability  stockholders  are  generally  sub- 
jected by  sta.tute  to  liability  in  proportion  to  the  amount  of  stock  owned  by  them ;  •'" 
and  this  liabilit}^  though  created  by  statute,  is  contractual  in  its  nature,  being  as- 
sumed by  the  stockholders  by  their  contract  of  subscription.^^  A  stockholder  cannot 
escape  this  liability  on  the  ground  that  he  holds  his  stock  merely  as  collateral  se- 
curity, where  there  is  nothing  upon  the  face  of  the  certificate  or  upon  the  books  of 
the  bank  to  indicate  that  he  holds  it  in  such  capacity.''^  Whether  a  transfer  of 
stock  results  in  a  transfer  of  liability  depends  upon  the  statute  imposing  the  lia- 
bility,'*^ (ind  upon  the  circumstances  under  which  the  transfer  is  made.**  When  a 
bank  goes  into  liquidation,  its  power  to  bind  its  stockholders  cease  except  in  trans- 
action implied  in  the  duty  of  liquidation.*^  The  liability  of  a  stockliolder  is  deter- 
mined by  the  construction  of  the  statute  creating  such  liability  by  the  courts  of  the 
bank's  domicile.**'  The  proper  procedure  to  enforce  the  liability  of  stockholders 
in  an  insolvent  bank,  for  debts  of  the  corporation,  is  by  a  suit  in  equity  by  a  cred- 
itor or  creditors  for  the  benefit  of  all  the  creditors  and  against  all  the  stockholders:  *' 


39.  But  until  an  assessment  is  ordered,  a 
stockholder  cannot  be  pursued  by  suit.  Co- 
veil  V.  Fowler,  144  F.  535.  A  suit  by  a  for- 
eign receiver  of  a  bank  to  enforce  stock- 
holders' STibscription  liability,  if  maintain- 
able at  all,  can  be  maintained  only  when 
an  assessment  has  been  duly  made  by  the 
court  in  the  original  proceedings  or  where 
such  facts  appear  upon  the  face  of  the  pro- 
ceeding as  will  do  away  with  an  assessment. 
The  action  would  then  ordinarily  be  one  at 
common  law.     Id. 

40.  1  Mills'  Ann.  St.,  §  533.  imposing  upon 
stockholders,  in  banking  corporations  lia- 
bility for  double  the  amount  of  the  par  value 
of  the  stock  owned  by  them,  held  not  in- 
valid as  not  having  been  properly  signed. 
Adams  v.  Clark  [Colo.]  S5  P.  642.  Interest 
upon  the  amount  found  due  from  a  stock- 
holder is  not  allowable.     Id. 

41.  Adams  v.   Clark   [Colo.]   85  P.   642. 

43.  1  Mills'  Ann.  St.,  §  405.  providing  that 
persons  holding  stock  as  collateral  security 
shall  not  be  personally  liable  as  a  stock- 
holder, has  no  application  in  such  case. 
Adams  v.  Clark  [Colo.]  S5  P.  0  4  2.  .See  post, 
§  3,  subd.  Enforcement  of  Stockholders'  Lia- 
bility. 

43.  A  provision  in  a  charter  granted  prior 
to  the  act  of  1893,  p.  70  (Civ.  Code  1S95, 
§§  1903-1911)  to  the  promoters  of  a  bank- 
ing enterprise,  to  the  effect  that  "each  stock- 
holder in  said  corporation  shall  be  individu- 
ally liable  for  the  debts  of  the  corporation 
to  the  amount  of  his  unpaid  subscription  to 
the  capital  stock  of  the  corporation,  and  for 
an  additional  amount  equal  to  his  subscrip- 
tion," is,  in  view  of  the  policy  then  adopted 
by  the  general  assembly  of  providing  in  each 
particular  instance  under  what  circum- 
stances and  to  what  extent  the  owners  of 
stock  in  such  institutions  may  be  held  liable 
for  corporate  debts,  to  be  understood  as  im- 
posing individual  liability  upon  such  stock- 
holders only  as  became  such  by  subscribing 
to  the  capital  stock,  and  not  upon  share- 
holders who  by  way  of  succession  from  the 
original  stockholders  became  owners  of 
stock.  Reid  v.  De  Jarnette,  123  Ga.  787,  51 
S.  E.  770. 

44.  A  transfer  of  stock.  In  order  to  re- 
lieve the  transferror  from  liability,  must  not 
only    be   made   in    good   faith,    but   must   also 


be  made  while  the  corporation  is  solvent. 
See  laws  1892,  p.  1869,  c.  689,  §  5253.  Per- 
sons v.  Gardner,  98  N.  Y.  S.  807.  See  post, 
§  3,  subd.  Enforcement  of  Stockholders'  Lia- 
bility.    Covell  V.  Fowler,   144   F.   535. 

4.'.  Where,  therefore,  a  receiver  of  a  for- 
eign bank  attempts  to  enforce  the  liability 
of  a  resident  stockholder  upon  a  claim  cre- 
ated after  the  bank  went  into  liquidation, 
the  bill  sliould  allege  the  nature  of  the  debt, 
and  especially  is  this  true  with  regard  to 
the  enforcement  of  the  double  liability  of  a 
stockholder.  It  would  seem  that  a  bank, 
after  the  appointment  of  a  receiver,  does  not 
retain  its  entity  for  the  purpose  of  creating 
obligations  against  the  stockholders.  Covell 
V.  Fowler,  144  F.  535.  The  judgment  of  an- 
other state  is  prima  facie  conclusive  as  to 
the  indebtedness  of  a  bank  for  services  ren- 
dered after  tlie  placing  of  the  bank  in  tlie 
hands  of  a  receiver,  but  a  court  of  equity  in 
tlie  state  where  the  stockholders'  liability 
upon  such  indebtedness  is  sought  to  be  en- 
forced has  the  power  in  such  case  to  deter- 
mine whether  tlie  right  of  action  was  such 
as  to  bind  tiie  stockholders.     Id. 

46.  Covell  V.  Fowler,  144  F.  535.  Neb. 
Const.  1875,  art.  lib,  §  4,  providing  that  in 
all  cases  of  claims  against  corporations,  etc., 
the  exact  amount  due  shall  first  be  ascer- 
tained and  after  the  corporate  property  shall 
have  been  exliausted  the  original  subscrib- 
ers shall  be  liable  to  the  extent  of  their  un- 
paid subscriptions,  applies  to  the  liability  of 
stockliolders  in  banks  for  an  amount  equal 
to  their  stock  under  Id.  §  7,  and  prescribes 
a  time  when  the  cause  of  action  against  the 
stockholders  accrues.  Hazlett  v.  ^Voodhead 
[R.  I.]  63  A.  952.  Actual  service  on  stock- 
holders before  cause  accrues  is,  of  course, 
premature,  and  constructive  service  will  not 
be  implied   under  such  conditions.     Id. 

47.  An  attachment  may  issue  in  such  a 
proceeding,  notwithstanding  that  it  is  equi- 
table in  its  nature.  Adams  v.  Clark  [Colo.] 
85  P.  642.  An  order  of  court  denying  a  mo- 
tion to  strike  from  the  files  a  complaint  to 
enforce  the  liability  of  bank  stockholders 
filed  by  a  creditor  of  the  bank  for  the  bene- 
fit of  all  the  creditors  is  equivalent  to  per- 
mission tliat  the  suit  be  prosecuted  as  com- 
menced, under  Mills'  Ann.  St.  &  Codes,  §  12, 
providing  that  the  court  may  make  an  order 
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or  the  liability  may  be  determined  in  receivership  proceedings  in  which  the  stock- 
holders and  creditors  are  impleaded ;  ^*  or  the  court  may,  after  appointing  a  receiver, 
allow  a  creditor  to  establish  his  claim  in  a  separate  suit.*^  The  remedy  or  method 
of  enforcing  the  liability  of  stockholders  must  conform  to  the  procedure  in  the 
forum  whose  aid  is  invoked.^*'  There  is  some  conflict  as  to  whether  a  foreign  re- 
ceiver may  maintain  a  suit  to  enforce  the  liability  of  a  resident  stockholder.'^ 

§  3.  National  ba?iJcs;  officers  and  examiners.  Powers.^^ — The  discounting  of 
promissory  notes  and  other  evidences  of  debts  is  Avithin  the  expressly  granted  pow- 
ers of  a  national  bank.^^  So  also  a  national  bank  may  execute  non-negotiable  notes 
for  money  advanced  to  it  by  another  bank  for  the  payment  of  its  outstanding  obli- 
gations/-' or  may  lawfully  enter  into  an  agreement  with  other  banlvs  whereby  notes, 
secured  by  mortgages,  held  by  such  other  banks  are  transferred  to  the  national 
bank,  and  the  latter  uridertakes  to  enforce  the  payment  of  such  notes,  together  with 
notes  held  by  itself,  the  rights  of  the  respective  banks  as  l)etween  themselves  to  be 
determined  by  the  ultimate  result  of  another  suit  then  pending  to  which  all  of  them 
are  parties.^^  But  a  national  bank  has  no  power  to  guaranty  the  draft  of  a  third 
person  on  one  of  its  customers,  to  be  drawn  on  a  future  day.^*^     Kor  can  a  national 


that  an  action  may  be  prosecuted  or  de- 
fended by  one  or  more  for  the  benefit  of  all 
the  parties  interested.  The  statute  is  not 
mandatory  or  jurisdictional.  Id.  The  lia- 
bility of  a  stockliolder  in  a  banking  corpora- 
tion to  an  amount,  over  and  above  the 
amount  of  stock  held  by  him.  equal  to  his 
stock,  imposed  by  Neb.  Const.  1875,  art.  lib, 
§  7,  is  enforcible  only  in  a  suit  in  equity  to 
■which  all  the  stockholders  of  the  corporation 
and  all  its  creditors  are  made  parties.  Haz- 
lett  V.  V^'oodhead  [R.  I.]  63  A.  952.  Receiver 
of  bank  cannot  bring  proceedings  at  law  in 
foreign  state  to  enforce  such  liability,  but 
stockholders  should  be  made  parties  to  equi- 
table suit  in  Nebraska  for  purpose  of  deter- 
mining tlieir  liability.  Id.  All  stockholders 
must  be  notified  of,  or  made  parties  to,  such 
proceeding,  notice  to  the  bank  being  insuffi- 
cient to  bind  them,  and  the  fact  that  they 
were  properly  notified  must  affirmatively  ap- 
pear in  an  action  bj'  the  receiver  in  a  for- 
eign state  to  collect  the  amount  for  v,-hich 
they  were  adjudged  liable.  Id.  Fact  that 
proceeding  against  the  bank  and  the  stock- 
holders were  combined  in  equity  does  not 
cha,nge  the   rule.     Id. 

Pleadings:  The  complaint  in  an  action 
to  enforce  stockholders'  liability  held  insuffi- 
cient. Adams  v.  Clark  [Colo.]  85  P.  642. 
Where  the  defendants  in  a  suit  to  enforce 
the  liability  of  bank  stockholders  answer 
over,  they  thereby  vs^aive  objection  for  fail- 
ure to  make  the  assignee  of  the  bank  a 
:  arty  defendant.     Id. 

Evideisce;  The  stock  ledger  of  an  insolv- 
ent bank,  which  is  identified  and  supported 
by  the  testimony  of  tlie  ex-cashier  of  the 
l;ank,  is  admissible,  in  an  action  to  enforce 
' ':e  liability  of  a  stockholder,  to  prove  that 
lie  defendant  is  a  stockholder.  Adams  v. 
Clark    [Colo.]    85  P.   642. 

48.  The  judgment  in  such  proceedings  for 
the  amount  for  whicli  a  stockholder  is  lia- 
ble to  creditors  is  a  judgment  in  favor  of 
the  creditors,  and  may  be  sued  upon  by  the 
creditors  in  another  state.  Childs  v.  Blethen 
[Wash.]    82  P.   405. 

40.  And  after  the  judgment  obtained  in 
such   suit  has   been   reported   in   the   original 


suit,  a  special  receiver  may  be  appointed  to 
enforce  the  same.  Covell  v.  Fowler,  144  F. 
535. 

50.  Covell  V.    Fowler,    144  F.   535. 

51.  In  Covell  V.  Fowler,  144  F.  535,  it  was 
held  that  a  nonresident  receiver  of  a  for- 
eign bank,  having  no  title  to  the  assets  of 
the  bank  other  than  that  derived  from  the 
order  of  the  court  appointing  him,  cannot 
maintain  a  suit  to  enforce  the  liability  of 
a  resident  stockholder.  But  in  Childs  v. 
Blethen  [Wash.]  S2  P.  405,  jt  was  held  that 
a  receiver  appointed  by  another  state  for  a 
bank  of  such  state  Tvas  a  proper  party  to  an 
action  to  enforce  the  liability  of  stockhold- 
ers as  determined  by  the  judgment  of  a 
court  of  such  other  state,  and  that  such  a 
judgment  determining  tla?  amount  of  a  stock- 
holder's liability  and  the  amounts  due  the 
several  creditors  who  w^ere  made  parties  to 
the  subsequent  action,  and  the  directing 
collection  by  execution  or  suit  was  a  final 
judgment  which  might  be  sued  upon  in  an- 
other state. 

52.  See  5   C.   L.   351. 

53.  Rev.  St.  §  5136  (U.  S.  Comp.  St.  1911, 
p.  3455).  This  statute  is  sufficiently  com- 
prehensive to  include  the  acquisition  of  such 
notes,  etc.,  by  the  way  of  purchase  and  by 
way  of  ordinary  loan.  Morris  v.  Third  Nat. 
Bank  [C.  C.  A.]  142  F.  25. 

.-4.     T^^yman   v.   Wallace,    201    U.    S.    230,    50 

Law.   Ed. ;   Frenzer   v.   Wallace,   201  U.   S. 

244,   50  Law.   Ed. . 

•To.  Morris  v.  Third  Nat.  Bank  [C.  C.  A.] 
142  F.  25. 

56.  Such  a  guaranty  is  ultra  vires,  "and 
no  action  will  lie  against  bank  for  its  refusal 
to  pay  such  a  draft,  in  the  absence  of  evi- 
dence showing  that  the  bank  received  the 
fruits  of  the  transaction.  National  Bank  of 
Brunswick  v.  Sixth  Nat.  Bank,  212  Pa.  238, 
61  A.  889.  A  transaction  held  to  be  a  guar- 
anty and  not  a  purchase  draft.  Id.  In  de- 
termining whether  a  transaction  was  a 
guaranty  or  a  purchase  of  draft,  recourse 
must  be  had  not  only  to  the  written  com- 
munications between  parties,  but  also  to  the 
acts  of  the  parties  and  the  circumstances 
surrounding    tlae    transaction.      Id.      Bank    of 
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bank  become  a  member  of  a  partnership,^"  nor  take  an  absolute  transfer  of  a  certifi- 
cate of  membership  in  a  partnership/^  nor  engage  in  or  promote  a  purely  specula- 
tive business  or  adventui-e  by  taking  stock  in  a  corporation  formed  for  such  pur- 
pose.^^  A  national  bank  cannot  lend  to  any  one  person,  company,  corporation,  or 
firm,  more  than  ten  per  cent  of  the  bank's  capital.^"  A  national  bank,  however, 
may  lawfullv  do  many  things  in.  securing  and  collecting  its  loans,  in  the  enforce- 
ment of  its  rights  and  the  protection  of  its  property  previously  acquired,  which  it 
is  not  authorized  to  engage  in  as  a  primary  business.*'^  Thus  where  a  national 
bank,  in  the  ordinary  course  of  business,  receives  corporate  stock  as  collateral  se- 
curity for  a  loan,  it  may  protect  itself  from  loss  by  purchasing  the  stock;  ^"  but  it 
cannot,  even  to  secure  a  debt,  take  stock  in  a  corporation  formed  for  speculative 
purposes.*^^  or  hold  a  certificate  in  a  partnership  formed  for  such  purposes,"*  so  as 
to  become  a  member  of  such  corporation  or  partnership  and  liable  as  such.®^ 

The  executive  officers  of  a  national  bank  may  legitimately,  in  the  usual  course 
of  banking  business,  and  without  special  authority  from,  their  board  of  directors, 
rediscount  their  own  discounts  or  otherv.'ise  borrow  money  for  the  bank's  use.''®  So 
also  the  bank  will  be  held  liable  for  the  acts  of  its  officers  in  transacting  its  busi- 
ness ;  ^''  but  the  mere  fact  that  the  directors  of  a  national  bank  join  with  the  cashier 
as  wrongdoers,  and  thus  assume  liability  -n-ith  him  for  misappropriation  of  the  funds 
of  a  liank,  will  not  affect  the  rights  of  the  bank  in  an  action  upon  the  cashier's 
bond.''**  A  tenant  in  a  building  owned  and  in  pa.rt  occupied  by  a  national  ba.nk 
cannot  set  up  as  a  defense  to  an  action  for  rent  that  the  bank  has  no  power  under 
its  charter  to  invest  its  surplus  in  an  office  building  and  rent  offices.®^ 


Barn  wen   v.    Sixth  Nat.   Bank,    28   Pa.   Super. 
Ct.    413.     A   national   bank  lias   no  power   or 
authority  to   become   a  mere  accommodation 
indorser  or  guarantor  of  tlie  payment  of  the 
debt  of  another  without  benefit  to  the  bank. 
Letter  of  cashier  of  bank  agreeing  to  accept 
drafts   on   a  certain   person   bj'  another   per-  ; 
son  held  a  contract  of  guarantee  and  not  an  j 
agreement    by    the    bank    to    buy    the    drafts  ' 
and  pay  the  purchase  price.     Id.  j 

57.  Formed  for  the  purpose  of  purchasing,  | 
improving,  and  dividing  lots  and  selling  a  I 
leasehold.      Merchants'    Nat.    Bank   v.    Wehr-  ■ 

mann,    202   U.    S.    295,    50    Law.    Ed. .      And  | 

when  sued  as  a  member  of  such  partnership  i 
it  may  plead  its  want  of  authority  to  be-  j 
come  a  member.  Id.  Objection  that  the  I 
bank  could  not  be  held  liable,  under  the  stat- 
ute of  the  United  States,  as  a  member  of  ; 
such  partnership,  held  sufficiently  raised  so  j 
as  to  give  the  supreme  court  jurisdiction  on 
appeal.     Id. 

58.  A  national  bank  cannot  become  a 
member  of  a  partnership  formed  for  the  pur- 
pose of  speculating  in  lots,  even  w^here  it 
takes  a  certificate  of  membership  in  such 
partnership  in  payment  of  a  debt.  Mer- 
chants' Nat.  Bank  v.  Wehrmann,  202  U.  S. 
295,  50  Law.   Ed. . 

59.  A  national  bank  cannot  take  stock  in 
a  corporation  organized  for  the  purpose  of 
buying  and  selling  the  stock  and  assets  of 
an  existing  and  insolvent  corporation,  al- 
though such  stock  be  acquired  by  tlie  bank 
in  payment  of  a  claim  against  such  insolvent 
incorporation.  First  Nat.  Bank  v.  Converse, 
200  U.  S.  425,  50  Law.  Ed. .  "Where  a  na- 
tional bank  is  sued  as  a  stockholder  in  such 
a  corporation,  it  may  plead  its  want  of  power 
to  hold  such  stock.     Id. 


60.  See  U.  S.  Rev.  St.  §  5200  (U.  S.  Comp. 
St.  1901,  p.  3494).  But  no  one  except  the 
government  can  take  advantage  of  the  vio- 
lation of  this  "section.  Maryland  Trust  Co. 
V.   National  Mechanics'   Bank   [Md.]    63   A.   70. 

61.  Morris  v.  Third  Nat.  Bank  [C.  C.  A.] 
142  F.  25. 

62.  How  long  such  bank  may  hold  such 
stock  in  the  National  Banking  laws  was  not 
decided.  Vi^estminister  Nat.  Bank  v.  New 
England  Electrical  Works   [N.  H.]   62  A.  971. 

63.  First  Nat.  Bank  v.  Converse,  200  U. 
S.  425,  50  Law.  Ed. . 

64.  Mechanics'  Nat.  Bank  v.  Wehrmann. 
202  U.  S.   295,  50  Law.  Ed. . 

65.  See  ante  this  section  and  subdivision. 

66.  Cherry  v.  City  Nat.  Bank  [C.  C.  A.] 
1443  F.  587. 

07.  Vt''here  the  cashier  of  a  national  bank 
was  its'  chief  executive  officer,  and  was 
charged  with  the  duty  of  disposing  of  lands 
acquired  by  the  bank  in  collection  of  its 
credits,  it  was  held  that  the  bank  was  liable 
to  a  broker  for  services  rendered,  at  the  in- 
stance of  such  cashier,  in  obtaining  a  pur- 
chaser for  certain  lands,  although  the  lands 
pointed  out  by  such  cashier  and  for  -whom 
the  purciiaser  ■was  obtained  did  not  in  fact 
belong  to  the  bank,  the  mistake  being  the 
mistake  of  tlie  bank,  and  a  question  of  the 
ownership  of  the  land  being  one  peculiarly 
within  the  knowledge  of  the  cashier,  and 
the  broker  being,  therefore,  justified  in  rely- 
ing upon  the  cashier's  representations  in 
regard  to  such  ownership.  Arnold  v.  Na- 
tional Bank  of  Vv'aupaca  [Wis.]  105  N.  W. 
828. 

«S.  Rankin  v.  Bush,  lOS  Apo.  Div.  295, 
95    N.    T.    S.    718. 

69.     Tenant      cannot      impeach      landlord's 
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Tiolation  of  hanl-ing  act,  and  personal  JiahiJiti/  of  officers.'^ — As  a  general  rule 
no  one  except  the  government  can  take  advantage  of  violations  by  national  banking 
act;  ''^  and  damages  resulting  to  a  national  bank  from  the  misfeasance  or  misman- 
agement of  its  olHcers  are  assets  of  the  bank  and  are  recoverable  only  in  an  action 
brought  bv  tke  ban,k  for  the  benefit  of  all  stockholders  and  creditors  tliereof ;  ''^  but 
the  officers  of  a  national  bank  are  personally  liable  to  the  party  injured  thereby  for 
false  reports  made  and  published  by  them.'^  In  order  to  hold  the  director  of  a 
national  bank  liable  in  damages  for  violation  of  national  banking  act  upon  a  decla- 
ration charging  such  liability  against  the  defendant  as  a  director,  it  must  appear 
that  such  director  acted  in  an  official  capacity."*  A  receiver  of  a  national  bank 
may  maintain  a  suit  against  the  directors  to  recover  money  lost  through  the  mis- 
conduct of  such  directors ;  "^^  and  a  suit  by  the  comptroller  of  the  currency  and  the 
determination  of  the  violations  of  the  banking  act  is  not  a  condition  precedent  to 
the  right  of  the  receiver  to  sue.'^®  Directors  of  a  national  bank  are  not  trustees 
in  a  teclmical  sense,  and  hence  persons  who  have  ceased  to  be  directors  are  not  pre- 
cluded by  reason  of  their  former  relation  to  the  bank,  from  relying  on  the  statute 
of  limitations  as  a  l)ar  to  an  action  by  tlie  bank  or  its  representative,  or  a  stock- 
holder, for  negligence  or  misconduct  in  discharge  of  their  duties,  either  at  law  or  in 


title  except  for  fraud.  Farmers'  Deposit  Nat. 
Bank  V.  Western  Pennsylvania  Fuel  Co.,  29 
Pa.   Super.   Ct.  69. 

70.  See   3  C.   L.   413. 

71.  Xo  one  except  the  government  can 
take  advantage  of  the  violation  of  U.  S.  Rev. 
St.  §  5200  (U.  S.  Comp.  St.  1901  §  3494),  pro- 
laibitlng  a  national  bank  from  lending  to 
any  person,  company,  etc.,  more  than  ten 
per  cent,  of  the  bank's  capital.  Maryland 
Trust  Co.  V.  National  Mechanics'  Bank  [Md.] 
63   A.    70. 

72.  Yates  v.  Jones  Nat.  Bank  [Neb.]  1(J5 
N.  W.   287. 

An  assignee  of  a  bank  which  was  the  suc- 
cessor of  a  national  bank  may  maintain  an 
action  against  a  director  of  the  national 
bank  for  damages  resulting  from  the  fraud- 
ulent conduct  of  such  director  in  violation  of 
the  national  banking  laws.  See  Sess.  Laws 
1897,  p.  250,  Act  195  relating  to  the  survival 
of  actions.  The  defendant  was  charged  with 
violation  of  U.  S.  Comp.  St.  1901,  p.  3494, 
§  5200,  in  permitting-  the  bank  to  extend  the 
credit  to  a  certain  person  in  excess  of  the 
limit  fixed  by  such  statute.  Hicks  v.  Steel 
[Mich.]    12   Det.    Leg.    N.    706,    105    N.    V^^    767. 

73.  Reports    published    pursuant    to    U.    S.  { 
Rev.  St.,  §  5211   (U.  S.  Comp.  St.  1901,  p.  349S). 
Yates   V.   Jones   Nat.   Bank    [Neb.]    105   N.   "W. 
237.     This  liability  is  a  common-law  liability.  I 
Yates  V.   Jones   Nat.   Bank    [Neb.]    105   N.   W.  I 
287;    Mason    v.    Moore    [Ohio]    76    N.    E.    932.  ■ 
Evidence  held  sufficient  to  sustain  verdict  for 
plaintiff.      Yates    v.    Jones    Nat.    Bank    [Neb.] 
105  N.   W.    287.  I 

Ivnoirledge  of  falsity:  There  is  some  con- 
flict as  to  whether  ignorance  of  the  falsity  ' 
of  the  report  is  a  defense.  In  Mason  v.  i 
Moore  [Ohio]  7  6  N.  E.  932.  it  was  held  that  , 
in  an  action  against  the  directors  of  a  na- 
tional bank  by  one  who  purchases  some  of  I 
its  stock,  relying  on  the  statements  con-  j 
tained  in  its  report  to  the  comptroller  of  the  : 
■  urrency  as  to  its  resources  and  liabilities,  j 
which  report  is  attested  by  the  directors-  and  ■ 
published  as  the  statute  directs,  some  of  I 
which    statements    are    false,     v/herebv    the  ', 


purchaser  is  damaged,  it  must  appear  by  a 
preponderance  of  the  evidence  that,  at  the 
time  of  the  attesting  and  publication  of  said 
report,  the  directors  so  attesting  this  re- 
port, or  who  assented  to  and  directed  the 
publication  of  the  same,  did  so  knowing 
said  report  to  be  false,  or  under  such  cir- 
cumstances as  will  warrant  the  jury  in  find- 
ing, by  a  preponderance  of  the  evidence,  that 
sucli  director,  or  directors,  by  the  exercise 
of  ord,inary  care  and  prudence,  would  have 
known  that  the  said  report  was  false  in 
some  one  or  more  of '  tlie  particulars  set 
fortii  in  the  petition.  Mason  v.  Moore  [Ohio] 
76  N.  E.  932.  On  the  other  hand  it  was  held 
in  Yates  v.  Jones  Nat.  Bank  [Neb.]  105  N.  W. 
287,  that  it  is  no  defense  to  an  action  of 
this  character  that  such  reports  were  made 
and  published  by  the  officers  without  knowl- 
edge of  their  falsit5^ 

74.  Violation  of  U.  S.  Comp.  St.  1901, 
p.  3494,  §  5200,  in  permitting  the  bank  to  ex- 
tend credit  in  excess  of  the  limit  fixed  by  such 
section.  The  court  did  not  decide  whether 
or  not  upon  a  broader  declaration  a  cause 
of  action  miglit  not  have  been  established  by 
a,  proof  that  the  defendant  was  acting  in  an 
individual  capacity.  Hicks  v.  Steel  [Mich.] 
12  Det.  Leg-.  N.  706,  105  N.  W.  767.  The  lia- 
bility of  a  director  under  this  statute  is 
common-law-    liability.      Id. 

75.  The  contention  tliat  the  comptroller 
of  the  currency  alone  is  entitled  to  sue  in 
such  a  ca.se,  held  contrary  to  practice  so 
general  that  a  judgment  of  the  court  of  ap- 
peals w-ould  be  necessary  to  overthrow  it. 
Allen  V.  Luke,  141  F.  694.  A  bill  in  equity  by 
a  receiver  of  an  insolvent  national  bank 
against  directors  of  such  bank  to  recover 
money  lost  by  the  bank  through  alleged  mis- 
conduct is  not  multifarious,  where  the  de- 
cision of  the  matters  presented  by  such  bill 
concerning  all  the  defendants  may  be  made 
in  one  S'uit  witliout  injustice  to  any  one.     Id. 

76.  This  contention  is  opposed  to  the  un- 
broken practice,  and  that  practice  will  be 
followed  until  it  has  been  changed  to  a  court 
of  appeal.     Allen   v.   Luke,   141   F.   694. 
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equity."^  Directors  of  a  national  bank  cannot  be  made  to  respond  in  damages  or 
to  pa}'  for  excessive  loans  nnless  some  injury  has  been  done  to,  and  loss  sustained 
by,  the  bank  by  reason  thereof.'^  Equity  has  jurisdiction  of  a  suit  by  the  receiver 
of  an  insolvent  national  bank  against  directors  to  compel  them  to  account  for  losses 
due  to  their  negligent  and  unlawful  aets.'^  The  criminal  liability*  of  officers  of 
national  Ijanks  is  considered  in  the  notes.^° 

Stocl:^'^ — Transfer  on  the  books  is  not  as  between  the  parties  essential  to  a 
transfer  of  stoek.^-  A  national  bank  has  no  lien  upon  its  stock  as  against  indebted 
stockholders,  and  cannot  adopt  articles  of  association  or  by-laws  giving  such  a  lien.^^ 

Enforcement  of  stockholders'  licibility.^^ — A  married  woman  may  be  liable  as  a 


77,  78.  Emerson  v.  Gaither  [Md.]  64  A. 
26. 

79.  For  allowing-  loans  to  be  made  in  ex- 
cess of  the  legal  limit,  and  to  officers  of  the 
bank  and  their  relatives,  and  for  declaring 
unlawful  dividends'.  Emerson  v.  Gaither 
[Md.]    64    A.    26. 

SO.  I'nla^vful  applictJtion  of  fiiiirts:  Upon 
an  indictment  for  the  violation  of  U.  S.  Rev. 
St.,  §  5206,  by  aiding  and  abetting  the  presi- 
dent of  a  national  bank  in  the  unlawful  ap- 
plication of  the  funds  of  such  bank,  evidence 
of  similar  misapplications  by  the  president 
of  such  bank  was  admissible  to  show  intent. 
Brown  v.   U.  S.    [C.  C.  A.]    142   P.   1. 

Cash  Shortage:  Upon  an  investigation  in- 
volving a  criminal  cliarge  against  an  em- 
ploye of  a  national  bank  based  upon  a  short- 
age of  cash,  a  -witness  cannot  be  compelled 
to  give  or  produce  evidence  which  miglit  in- 
criminate him  as  being  guilty  of  the  viola- 
tion of  the  laws  of  the  state  where  such  in- 
vestigation is  being  conducted.  Ballmann  v. 
V.   Pagin,  200  U.   S.    186,   50  Law.   Ed. . 

Consyiracy:  Tiie  rule  that  an  indictment 
for  conspiracy  will  not  lie  where  a  plurality 
of  agents  is  logically  necessary  to  complete 
the  crime  constituting  the  basis  of  the  al- 
leged conspiracy  does  not  apply  to  an  in- 
dictment against  a  party  for  conspiring  witli 
an  officer  of  a  national  bank  to  violate  a 
provision  of  the  national  banking  act. 
"Where,  therefore,  the  defendant  conspired 
with  an  officer  of  a  national  bank  to  violate 
U.  S.  Rev.  St.,  §  5208  (U.  S.  Comp.  St.  9101, 
§  3497)  by  certifying  a  check  at  a  time  when 
the  drawer  of  the  check  did  not  have  on  de- 
posit with  the  bank  an  amount  of  money 
equal  to  tlie  amount  of  the  check,  it  was 
held  that  the  very  fact  that  the  defendant, 
not  being  an  officer  of  the  bank,  could  not 
violate  section  520S,  took  case  out  of-  the 
general  rule.  Chadwick  v.  U.  S.  [  C.  C.  A.] 
141  P.  225.  Upon  an  indictment  for  con- 
spiring -with  an  officer  of  the  national  bank 
to  violate  U.  S.  Rev.  St.  §  5208,  it  is  not  nec- 
essary to  prove  knowledge  on  the  part  of  the 
defendant  that  the  act  constituting  the  basis 
of  the  conspiracy  was  in  violation  of  the 
law.  The  wrongful  intent  in  such  case  will 
be  implied  from  the  intentional  doing  of  an 
unlawful  act.  Id.  Upon  an  indictment  for 
conspiracy,  with  an  officer  of  a  national  bank 
to  violate  U.  S.  Rev.  St.  §  5208,  letters  of  the 
defendant  containing  self-charging  admis- 
sions are  admissible,  .although  there  is  evi- 
dence that  such  letters  were  never  sent  to 
or  received  by  the  officer  with  whom  the 
conspiracy  is  charged  as  having  been  en- 
tered into.  Id.  Under  Rev.  St.,  §  1024  (U. 
S.  Comp.  1901,  p.  720),  counts  charging  sep- 
arate   conspiracies    with    different   officers    of 


the  same  national  bank  to  violate  U.  S.  Rev. 
St.  §  5208  (U.  S.  Comp.  St.  1901,  p.  3497),  may 
be  joined  in  a  single  indictment.     Id. 

SI.      See   5   C.   L,.    352. 

NOTE.  Right  to  inspect  books:  Applica- 
tion for  mandamus  by  Harkness,  owner  of 
about  one-fifth  of  the  stock  in  a  national 
bank,  to  compel  the  officers  and  directors  of 
such  bank  to  permit  him  to  make  an  inspec- 
tion of  its  books  for  the  purpose  of  ascer- 
taining its  condition.  Held,  mandamus  would 
lie.      Guthrie   v.   Harkness,    199    U.    S.    148,    50 

Law.  Ed. .     The  rule  in  the  United  States 

is  that  a  stockholder  of  a  corporation  has 
a  right  to  inspect  its  books  at  proper  times 
and  for  proper  purposies.  Commonwealth  v. 
Iron  Co.,  105  Pa.  Ill,  51  Am.  Rep.  184;  In  re 
Steinway,  159  N.  Y.  250;  Deaderick  v.  Wil- 
son, 67  Tenn.  108;  Stone  v.  Kellegg,  165  111. 
192,  56  Am.  St.  240;  Poster  v.  W^hite,  86  Ala. 
467;  Ellsworth  v.  Dorwart,  95  La.  108;  Cock- 
burn  V.  Bank,  13  La.  Ann.  289;  Lewis  v. 
Bi-ainerd,  53  Vt.  519.  And  this  rule  applies 
to  banking  corporations.  Matter  of  Tuttle 
V.  Iron  Nat.  Bank,  17  0  IST.  Y.  9;  In  re  Stein- 
way, 159  N.  Y.  250;  and  Cockburn  v.  Bank, 
13  La.  Ann.  289,  there  being  notliing  in  the 
statutes  requiring  reports  of  conditions  to 
be  made  to  the  comptroller  of  the  currency 
or  investigations  by  examiners  under  his  di- 
rections which  takes  away  this  common-la-w 
right  of  stockholders.  The  riglit  itself  rests 
upon  the  theory  that  those  in  charge  of  the 
property  are  merely  the  agents  of  the  stock- 
holders, the  real  owners.  Lewis  v.  Brainard, 
53  Vt.  520;  Cincinnati  Co.  v.  Hoffmeister,  62 
Ohio  St.  189;  Iron  Co,  v.  Com.,  113  Pa.  563. 
Nor  does  the  provision  that  "no  association 
sliall  be  subject  to  any  visitorial  powers 
other  than  such  as  are  authorized  by  this 
title,  or  vested  in  the  courts  of  justice,"  pre- 
vent such  inspection  as  is  souglit  here,  be- 
cause in  this  case  the  inspection  is  not  a 
visitation.  Bank  v.  Hughes,  6  F.  737.  And 
see  special  article,  5  C.  L.  834. 

SS.  The  transfer  required  by  U.  S.  Rev. 
St.  §  3159  (U.  S.  Comp.  St.  1901,  p.  2054),  is 
not  necessary  to  validity  of  a  transfer  or  as- 
signment of  such  stock  as'  between  the  par- 
ties. Larimer  v.  Beardsley  [Iowa]  107  N.  W. 
935. 

S3.  Since  the  bank  can  acquire  no  equi- 
table lien  upon  its  stock,  such  a  lien  cannot 
arise  with  reference  to  the  assets  ^tvhich  such 
stock  represents  when  they  come  to  be  dis- 
tributed upon  tlie  liquidation  of  the  affairs 
of  the  institution.  Bridges  v.  National  Bank 
[N.   Y.]    77   N.   E.    1005. 

84.      See    5    C.    L.    352. 

NOTE.  Statute  of  limitations:  In  an  ac- 
tion brought  by  the  receiver  of  a  national 
bank   against    a    shareholder    to    enforce    hia 
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stockholder  in  a  national  bank.^^  So  also  one  who  takes  national  bank  stock  as  a 
pledge  or  collateral  security,  and  puts  his  name  on  the  registry  as  the  owner  of  such 
stock,  becomes  liable  as  a  stocldiolder.®*^  A  stockholder  cannot  escape  liability  as 
sucli  by  a  colorable  tra.nsfer  to  another  person  for  his  benefit,*^  or  by  colluding  with 
an  irresponsible  person  with  the  design  to  substitute  the  latter  in  his  place.^^  But 
the  original  stockholder  cannot  be  held  liable  unless  the  bank  was  practically  in- 
solvent at  the  time  the  transfer  was  made,  and  its  condition  was  known  or  ought 
to  have  been  known  to  the  stockholder  making  the  transfer.^''  The  gist  of  the  lia- 
bility in  such  case  is  the  fraud  implied  from  selling'  with  notice  of  the  insolvency 
of  the  bank,  and  with  intent  to  evade  the  double  liability  imposed  upon  the  stock- 
holder by  the  national  banking  a.ct.^<>  This  bad  faith  may  be  shown  by  the  fact 
that  the  bank  was  known  to  him  to  be  insolvent,  but  notwithstanding  this  the  trans- 
fer would  be  valid  if  made  to  a  person  of  known  financial  responsibilitv.^^  The 
transferor  is  not  liable,  however,  for  debts  created  after  the  transfer.^^     Where  a 


personal  liability  under  U.  S.  Rev.  St.  §  51.51, 
iield,   that   the   personal  liability  of  a  share- 
holder cannot  be  regarded  as  contractual  for 
the  purpose  of  making  applicable  the   three- 
year   limitation   prescribed   by  tlie   Washing- 
ton   Code,    §    4800,    Subd.    3,   for   bringing-   "an 
action    upon   a    contract   or   liability    express 
or  implied  which  is  not  in  -writing  and  does 
not    arise    out    of    any    written    instrument." 
The  effect  of  the  holding  was  to  dismiss  the 
case   as   falling  v/ithin  the    two-year  limita- 
tion clause  of  the  statute.     McClaine  v.  Ran- 
kin,   197    U.    S.    154,    49    Law.    Ed.    702.      The 
liolding  is  based  on  the  theory  that  by  rea- 
son of  the  necessity  of  the  intervention  of  a 
receiver,   between    the  creditors   of  the   bank 
and  the  stockholders  to  enforce  the  liability 
of  the  latter,  the  liability  is  not  contractual, 
but   purely    statutory.      The  great   weight   of 
authority    is   to   the   effect   that  tlie   personal 
liability  of  stockholders  over  and  above  the 
value    of    tlieir    stock    to    the    creditors    of    a 
corporation    is    a    contractual    one,    the    law 
making  tliem  liable  being  a  part  of  the  con- 
tract    which     they     assumed     on     becoming 
stockholders.     Ferguson  v.  Sherman,  116  Cal. 
169,    37    L.    R.    A.    622;    Bell   v.    Farewell,    176 
111.    489;   Whitman   v.    Oxford   Nat.   Bank,    176 
U.    S.    559.    44    Law.    Ed>.    587;    Hancock    Nat. 
Bank  v.   Ellis,   166  Mass.  414,  55  Am.  St.  Rep. 
414;  Pulsifer  v.  Green,  96  Me.  438.     The  fore- 
going cases  relate  to   the  effect  of  the  Kan- 
sas Constitution  as  to  liability  of  stockhold- 
ers  outside  the  state.     Also,  see  Howarth   v. 
Angle,    162    N.    Y^    179',    47    L.    R.    A.    725,    and 
Howarth    v.    Lombard,    175   Mass.    570,    where 
the  constitutional  provision  in   question  was 
very    similar   to    the    section    of    the    Federal 
Statutes    here    involved.        There    are,    how- 
ever, decisions  to  the  effect  that  such  liabil- 
ity is  not  contractual.     Halsey  v.  McLean,  12 
Allen,  439,  90  Am.  Dec.  157;  Crippen  v.  Leigli- 
ton,   69   N.   H.    540,    46  L.    R.  A.   467;   Hancock 
Nat.  Bank  v.  Farnham,   20  R.  I.  466.     But  in 
Concord    Nat.    Bank    v.    Hawkins,    174    U.    S. 
364,    43   Law.    Ed.    1007,    the    liability   created 
by  the  section   here  in  question  was  held  to 
be  contractual,   and  it  is  difficult   to   see   the 
ground  for  a  different  holding  when  the  ap- 
plication  of  the  Statute  of  Limitations  is   in 
question.     On  the  whole  "the  dissenting  opin- 
ion  of  Justices  White,   Brown   and  McKenna 
seems  to  have  the  better  support  in  both  au- 
thority and  reason.     See  Carrol  v.   Green,   92 
U.    S.    509,    23   Law.    Ed.    738;  Corning  v.   Mc- 
7  Curr.  Law  —  24. 


Cullough,  1  N.  Y.  47;  Piatt  v.  Wilmot,  193 
U.  S.  602,  48  Law.  Ed.  809;  note  34  L.  R.  A. 
750;  Morawetz  Corp.  §§  872-875. — 3  Mich.  L. 
R.  658. 

S.".  Even  in  a  state  where  a  married 
woman  cannot  bind  herself  by  a  contract,  a 
married  woman  who  receives  stock  in  a  na- 
tional bank  by  the  bequest  is  liable  as  a 
stockholder,  the  right  to  be  a  stockholder. 
however,  being  given  to  her  by  the  laws  of 
such  state.  Christopher  v.  Norvell,  201  U. 
S.  216,  50  Law.  Ed. . 

86,  87.  McDonald  v.  Dewey,  202  U.  S.  510, 
50  Law.  Ed. . 

88.  It  is  immaterial  in  such  case  that  the 
stockholder  may  be  able  to  show  considera- 
tion for  the  transfer.  McDonald  v.  Dewey, 
202  U.   S.   510,  50  Law.  Ed. . 

89.  Since  the  transfer  is  prima  facie  valid, 
and  shifts  to  the  transferee  tlie  burden,  of 
the  responsibility,  which  can  be  laid  upon 
the  original  stockholder  only  in  case  of  bad 
faith,  or  evidence  of  a  purpose  to  evade  lia- 
bility. McDonald  v.  Dewey,  202  U.  S.  510, 
50  Law.  Ed. . 

90.  In  short,  the  question  of  liability  is 
largely  determinable  by  the  presence  or  ab- 
sence of  an  intent  to  evade  liability.  The 
fact  that  the  sale  was  made  to  an  insolvent 
buyer  is  doubtless  additional  evidence  of  the 
original  fraudulent  intent,  but  would  not  be 
in  itself  sufficient  to  constitute  fraud  with- 
out notice  of  the  insolvency  of  the  bank. 
The  stockholder  i.,  not  deprived  of  his  right 
to  sell  his  stock  by  the  fact  that  the  sale  is 
made  to  an  insolvent  person,  unless  it  be 
made  with  knowledge  of  the  insolvency  of 
the  bank.  McDonald  v.  Dewey,  202  U.  S. 
510,  50  Law.  Ed. . 

91.  The  burden  of  showing  that  the  trans- 
feree is  finally  responsible  is  upon  the  trans- 
ferror. McDonald  v.  Dewey,  202  U.  S.  510, 
50  Law.   Ed. . 

93.  See  U.  S.  Rev.  St.,  §  5210  (U.  S.  Comp. 
St.  1901,  p.  3498),  requiring  a  list  of  the 
names  and  residences  of  the  sliareholders 
and  numbers  of  shares  held  by  each  to  be 
kept  in  the  banking  house  subject  to  the  In- 
spection of  shareliolders  and  creditors,  and 
section  5139  (U.  S.  Comp.  St.  9101,  p.  3461), 
providing  that  every  person  becoming  a 
shareholder  by  transfer  of  shares  to  himself 
shall  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holders  of  such  shares,  and  that 
no   change  shall  be  made  in  the  articles  of 
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national  bank  goes  into  voluntary  liquidation,''^  the  liability  of  the  stockholders 
may  be  enforced  by  a  bill  in  equity  in  the  nature  of  a  creditor's  bill.***  The  liability 
of  the  stockholders  of  a  national  bank  accrues  when  the  assessment  is  made  by  the 
comptroller  of  the  currency.''^  A  circuit  court  of  the  United  States  has  jurisdic- 
tion of  a  suit  l)y  a  receiver  of  the  national  bank  to  enforce  a  stockholder's  lialnlity, 
where  the  amount  involved  is  more  than  $500.''®  The  liability  of  the  stockholder 
survives  his  death,  and  may  be  enforced  against  his  estate.**' 

State  interference  and  poivers  of  state  courts.^^ — While  the  state  has  no  power 
to  enact  legislation  contravening  the  Federal  laws  for  the  control  of  national  banks/'' 
congress  has  provided  that,  for  actions  against  such  banks  at  law  or  in  equity,  they 
shall  be  deemed,  citizens  of  the  state  in  which  they  are  located,  and  that  in  such  cases 
the  circuit  and  district  courts  of  the  United  States  sliall  have  such  jurisdiction  only 
as  the}"  would  have  in  cases  between  individual  citizens  of  the  same  state. ^  The 
stockholders  of  a  national  bank  may,  therefore,  enforce  their  right  of  inspection 
of  the  books  of  the  bank  by  mandamus  from  a  state  court.*  But  it  does  not  follow 
that  the  courts  will  compel  the  inspection  of  the  bank's  books  imder  all  circum- 
stances.^ An  attacliment  cannot  issue  from  a  state  court  against  a  national  l^ank 
before  final  judgment.'* 


association  by  which  the  rights,  remedies, 
or  securities  of  the  existing-  creditors  of  the 
association  shall  be  Impaired.  McDonald  v. 
Dewey,   202  U.  S.   510,  50  Law.   Ed. . 

93.  See  U.  S.  Rev.  St.  §  5220  (U.  S.  Comp. 
St.  1901,  p.  3503.)  A  stockholder  of  a  national 
bank  who  votes  against  voluntary  liquida- 
tion is  nevertheless  legal  as  a  stockholder 
where  the  requisite  amount  of  stock  is  voted 
in  favor  of  such  liquidation.  Poppleton  v.- 
Wallace,  201  U.  S.  245.  50  Law.  Ed.  Where 
a  national  bank,  being  in  falling  circum- 
stances, made  arrangements  with  anotlier 
national  bank  whereby  such  latter  bank  as- 
sumed and  paid  the  obligations  of  the  former 
and  to  reimburse  and  secure  the  latter  bank 
the  former  turned  over  certain  property  and 
executed  its  non-negotiable  notes,  secured 
by  a  pledge  of  other  assets,  it  was  held  that 
upon  the  voluntary  liquidation  of  the  bank 
which  executed  such  notes  the  holder  of  the 
notes  was  entitled  to  maintain  a  bill  to  en- 
force the  liability  of  the  stockholders  in  such 
bank.      Wyman  v.   Wallace,   201   U.    S.    230,    50 

Law.   Ed. ;   Frenzer  v.   Wallace,   201  U.   S. 

244,   50  Law.   Ed. . 

94.  See  19  St.  at  L.  63,  c.  156.  §  2  (U.  S. 
Comp.  St.  1901,  p.  3509).  The  federal  cir- 
cuit courts  have  jurisdiction  of  such  a  bill 
as  involving  a  right  given  by  a  federal  stat- 
ute.     Wyman    v.    Wallace,    201    U.    S.    230,    50 

Law.    Ed. ;   Frenzer  v,   Wallace,    201  U.   S. 

244,  50  Law.  Ed. .  Such  a  bill  is  not  mul- 
tifarious because  in  addition  to  seeking  to 
enforce  the  liability  of  stockholders,  it  seeks 
to  have  the  affairs  of  the  bank  wound  up 
and  its  assets  applied  upon  his  claim.     Id. 

95.  A  decision  of  a  state  court  that  the 
statute  of  liiuitations  begins  to  run  against 
such  liability  not  when  the  assessment  is 
inade  against  a  stockholder,  but  is  put  in 
motion  by  delay  in  making  such  assessment, 
involves!  a  Federal  question  so  as  to  be  re- 
viewable by  a  writ  of  error  from  the  Fed- 
eral  supreme  court.      Rankin   v.    Barton,    199 

U.   S.    228,    50  Law.    Ed. .      The  assessment 

made  by  the  comptroller  of  the  currency  is 
conclusive  as  to  the  amount  to  be  collected. 
Christopher  v.  Norvell,  201  U.  S.  216,  50  Law. 
Ed. . 


96.  Rankin  v.   Herod,   140   P.    661. 

97.  Under  Comp.  Laws  Michigan  1897, 
§§  9411  et  seq.,  and  §  9380,  only  absolute 
claims  against  a  decedent's  estate  are  barred 
by  the  failure  to  present  to  commissioners 
of  the  probate  court,  and  even  Vi^here  a  con- 
tingent claim  becomes  absolute  within  tlie 
time  limited  for  the  presentation  of  claims, 
sucli  claim  isi  not  barred  by  failure  to  pre- 
sent to  such  commissioners,  where  at  the 
time  such  claim  became  absolute  the  final 
account  of  the  administrator  had  been  set- 
tled. This  doctrine  applied  to  the  claim  of 
a  receiver  of  a  national  bank  based  on  the 
liability  of  the  decedent  as  a  stockholder. 
Rankin   v.   Herod,   140   F.    661. 

98.  See  5  C.  L.  353. 

99.  Guthrie  v.  Harkness,  199  U.  S.  148, 
50  Law.  Ed. . 

1.  25  Stat,  at  L.  433,  chap.  S66  (U.  S. 
Comp.  1901,  p.  508).  Guthrie  v.  Harkness, 
199'  U.   S.  148,   50  Law.   Ed. . 

2.  The  common-law  right  of  a  stockholder 
to  have  an  inspection  of  the  books  of  the 
corporation  was  not  curtailed,  U.  S.  Rev.  St., 
§  5211  (U.  S.  Comp.  St.  1901,  p.  3498),  re- 
quiring reports  to  be  made  to  the  comp- 
troller of  the  currency,  or  by  section  5240 
(U.  S.  Comp.  St.  1901,  p.  3516)  providing  the 
appointment  of  examiners  to  investigate  tlie 
condition  of  national  banks,  or  by  section 
5241  (U.  S.  Comp.  St.  1901,  p.  3517)  providing 
tliat  no  association  shall  be  subject  to  any 
visitorial  powers  other  than  such  as  are  au- 
thorized by  this  title  or  are  vested  in  the 
courts  of  the  justice.  Guthrie  v.  Harkness, 
199  U.  S.  148,  50  Law.  Ed. . 

3.  In  issuing  the  writ  of  mandamus  the 
court  will  exercise  a  sound  discretion,  and 
grant  the  right  under  proper  safeguards  to 
protect  tiie  interests  of  all  concerned.  Tlie 
writ  should  not  be  granted  for  speculative 
purposes,  or  to  gratify  idle  curiosity,  or  to 
aid  a  blackmailer,  but  it  may  not  be  denied 
to  the  stockholder  who  seeks  the  informa- 
tion for  legitimate  purposes.  Guthrie  v. 
Harkness,    199   U.    S.    148,    50   Law.    Ed. . 

4.  U.  S.  Rev.  St.,  §  5242  (U.  S.  Comp.  St. 
1901,  p.  3517).  Merchants'  Laclede  Nat.  Bank 
V.  Troy  Grocery  Co.    [Ala.]   39  So.   476.     This 


7  Cur.  Law. 


BA]^KTNG  AXD  FIXAXCE  S  4 


371 


Usury  1)!/  national  banls.^ — The  national  banking  act  is  exclusive  on  the  sub- 
ject of  usuiy  with  respect  to  the  national  banks,  thus  repealing  all  other  laws  with 
respect  to  usury  so  far  as  the_y  might  apply  to  the  national  banks.'^ 

§  4.  Saving  hanls.  PowersJ — In  Vermont  a  saving  bank  cannot  make  a  con- 
tract or  agreement  to  loan  or  extend  the  time  of  payment  of  a  loan  on  personal  se- 
curity for  longer  than  a  year.^ 

Bules.^ — Deposits  in  a  savings  bank  cannot  ordinarily  l^e  transferred  except  ac- 
ccording  to  the  rules  of  the  ljank.^° 

Pai/mcnt  of  chposits}'^ — In  the  absence  of  something  in  the  rales  imposing  a 
greater  liability,  the  bank  is  only  bound  to  exercise  ordinary  care  not  to  pay  tlie 
fund  to  the  wrong  person.^=^  Where  the  rules  of  the  bank  provide  that  a  payment 
to  a  party  presenting  a  passbook  shall  be  deemed  a  good  and  valid  payment  to  the 
owner  of  the  deposit,  the  negligence  of  the  depositor  in  permitting  his  book  to  come 
into  the  hands  of  unauthorized  parties  is  primarily  the  cause  of  the  loss  due  to  a 
payment  to  them,  and  the  bank  is  not  liable  in  the  absence  of  negligence.-^  The 
relations  of  a  depositor  iii  a  savings  bank  with  the  bank  with  reference  to  a  with- 
drawal of  the  fund  depend  almost  entirely  upon  the  rules  of  the  bank  which  are 
brought  home  to  the  depositor,^*  such  rules  being  a  pa.rt  of  the  contract  between 
the  parties  and  binding  upon  them.^^  xV  passbbook  is  at  most  only  evidence  of  the 
contract  between  the  bank  and  the  depositor.^®  A.  rule  requiring  its  presentation 
in  order  to  transfer  the  account  may  be  Avaived  by  the  bank  in  so  far  as  it  is  for  its 
benefit.^"     A  depositor  m  a  savings  bank  may  assign  or  transfer  his  interest  in  his 


prohibition  cannot  be  waived  by  the  par- 
ties. Id.  The  constructfon  placed  upon  this 
statute  by  the  United  States  supreme  court 
is   binding'  upon  the   state  courts.     Id. 

5.  See  5  C.  L.   354. 

6.  Sclilesinger  v  .Lelimeir,  49  Misc.  419, 
99  N.   Y.   S.   819. 

7.  See   5   C.  L.   354. 

8.  See  V.  S.  4099.  An  agreement  that  a 
note  is  to  run  along  indefinitely,  provided 
that  the  interest  is  kept  paid,  the  only  lim- 
itation being  the  time  when  the  bank  shall 
become  dissatisfied  with  the  security  and 
shall  call  for  payment,  does  not  violate  this 
provision.  Lyndon  Sav.  Bank  v.  Interna- 
tional Co.    [Vt.]    62   A.   50. 

9.  See   5   C.   L.   355. 

Note:  To  be  binding  on  a  depositor,  by- 
laws must  have  been  assented  to  by  liim. 
Wells  V.  Black,  117  Cal.  157,  59  Am.  St.  Rep. 
162,  37  L.  R.  A.  619;  Ackenhausen  v.  Peo- 
ple's Sav.  Bank,  110  Mich.  175,  64  Am.  St. 
Rep.  338,  33  L.  R.  A.  408.  The  assent  of  de- 
positors may  be  implied,  even  though  the 
by-laws  require  depositors  to  subscribe  a 
certain  book.  Gifford  v.  Rutland  Savings 
Bank,  63  Vt.  108,  25  Am.  St.  Rep.  744,  11  L. 
R.  A.  794.  It  is  generally  held  that  accept- 
ance and  use  of  a  pass  book  containing  by- 
laws is  an  implied  assent.  Ladd  v.  Augusta 
Sav.  Bank,  96  Me.  510;  Chase  v.  Waterbury 
Sav.  Bank,  77  Conn.  295.  And  in  Warhus  v. 
Bowery  Sav.  Bank,  21  N.  Y.  543,  assent  v«-as 
implied  against  a  depositor  not  fainiliar  with 
the  English  language.  And  as  to  illiterate 
persons,  see  Burrill  v.  Dollar  Sav.  Bank,  92 
Pa.  134,  37  Am.  Rep.  669.  That  knowledge 
of  rules  printed  in  the  pass  book  is  not  im- 
puted, see  Wells  v.  Black,  117  Cal.  157.  59 
Am.  St.   Rep.   162,   37  L,.   R.   A.   619'. 

10.  Where  the  pass  book  contained  printed 
rules  that  the  depositor  in  order  to  with- 
draw  money  must  present   the  book   or  that 


when  the  book  is  presented  by  another  than 
the  depositor  it  shall  be  accompanied  by  the 
depositor's  written  order,  tlie  possession  of 
sucli  a  pass  book  under  an  agreement  where- 
by it  Avas  intended  to  transfer  tlie  deposit 
was  insufficient  to  operate  as  a  transfer. 
Drefahl  v.  Security  Sav.  Bank  [Iowa]  107 
N.  W.   179. 

11.     See  5   C.  L.   355. 

13.  Campbell  v.  Schenectady  Sav.  Bank, 
99i  N.  Y.  S.  927.  Plaintiff  held  not  to  have 
been  prejudiced  by  failure  of  bank  officials 
to  make  inquiries  of  the  payee  as  to  w^hy 
plaintiff  did  not  lierself  come  to  the  bank, 
where  she  was,  or  the  relationship  existing 
between  her  and  tlie  payee,  where,  if  the 
bank  did  not  know  tlie  facts,  such  inquiries 
would  have  elicited  them.  Id.  Fact  that 
after  a  period  of  time  the  money  is  drawn 
in  a-  lump,  or  in  different  checks,  is  not  so 
unusual  or  improbable  a  transaction  as  to 
cliarge  officers  witli  negligence  in  making 
such  payments.  Id.  Evidence  held  to  show 
tliat  bank  exercised  ordinary  care  in  making 
payments  to  third  person,  particularly  where 
it  appeared  that  payee  was  authorized  to 
draw  a  part  of  tlie  money.     Id. 

13.  Campbell  v.  Schenectady  Sav.  Bank, 
99   N.   Y.    S.    927. 

14.  Campbell  v.  Schenectady  Sav.  Bank, 
99  N.  Y.  S.  927.  Under  Laws  1892,  p.  1895, 
c.  689,  §  113,  providing  that  deposits  shall 
be  repaid  under  such  regulations  as  trustees 
shall    prescribe,    etc.      Id. 

15.  Rule  that  a  payment  to  a  party  pre- 
senting a  pass  book  shall  be  deemed  a  good 
and  valid  payment  to  the  owner  of  the  de- 
posit. Campbell  v.  Schenectady  Sav.  Bank, 
99  N.  Y.  S.   927. 

16.  Augsbury  v.  Shurtliff,   99   N.   Y.   S.   989. 

17.  Presentation  of  pass  book  held  unnec- 
essary where  bank  recognized  order  that  ac- 
count   of    depositor    should    be    paid    to    her 
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deposit  for  a  good  and  valuable  consideration  without  the  delivery  of  the  passbook 
representing  such  dejDOsit.^^ 

§  5.  Loan,  investment,  and  trust  companies}^ — The  statutes  of  various  states 
must  be  consulted  with  reference  to  the  organization  of  trust  companies.,-"  their 
rio-ht  to  transact  business,-^  their  powers/--  and  the  liability  of  stockholders  therein.-^ 


husband  if  he  survived  her,  and  notifled  par- 
ties that  their  wishes  would  be  respected 
and  presentation  of  book  was  unnecessary. 
Aug-sbury  v.  Shurtliff,  99  N.  Y.  S.  989.  Evi- 
dence in  action  to  recover  savings  banl<  pass- 
book issued  to  plaintiff's  testatrix  held  to 
show  that  order  authorizing-  transfer  of  book 
and  account  to  defendant  was  delivered  to, 
and  acted  upon  by,  bank  prior  to  death  of 
testator.      Id. 

18.  Bank  must  recog-nize  valid  transfer 
though  assigaee  does  not  have  possession  of 
passbook.  Augsbury  v.  Shurtliff,  99  N.  Y.  S. 
9S9. 

19.  See   5  C.  L.  356. 

20.  In  AVashiugton  trust  companies  can- 
not be  incorporated  under  the  general  in- 
corporation laws.  Such  companies  must  be 
incorporated  under  Laws  1903,  p.  367,  c.  176, 
and  cannot  be  incorporated  under  Ballinger's 
Ann.  Codes  &  St.,  §  4250  et  seq.  This  is  so 
even  as  to  a  trust  company  wliose  articles 
of  incorporation  do  not  follow  the  language 
of  an  act  1903,  and  does  not  include  all  the 
items  of  powers  named  therein.  State  v. 
Nichols   [Wash.]   82  P.  741. 

21.  Under  tlie  general  corporation  laws'  of 
Ma,ryland  trust  companies  which  did  not  act- 
ually organize  and  begin  business  within 
two  years  from  granting  of  its  charter  has 
no  riglit  to  organize  and  carry  on  business 
until  the  bonus  tax  imposed  by  such  laws 
has  been  paid.  See  Acts  1900,  p.  411,  c.  272, 
§§  85a,  85c.  Murphy  v.  Wheatley  [Md.]  63 
A.  62.  The  failure  to  pay  such  tax,  however, 
did  not  relieve  stockliolders,  vfho  had  ac- 
cepted dividends  after  the  payment  of  the 
tax,  from  their ,  liability  to  creditors.  Id. 
In  the  absence  of  action  by  the  state  to  for- 
feit the  charter  of  a  trust  company  for  the 
nonpayment  of  such  tax,  such  nonpayment 
did    not   operate   as   a    forfeiture.      Id. 

32.  In  Maryland  the  purchase  by  a  trust 
company  of  its  own  sharee,  though  merely 
for  a  temporary  purpose,  was  in  violation  of 
Code  Pub.  Gen.  Laws,  art.  23,  §§  82-87,  pro- 
viding the  method  by  which  the  capital  of 
a  corporation  may  be  reduced,  and  hence  a 
trust  company  which  was  subject  to  the  pro- 
vision of  Acts  1892,  p.  156,  c.  190,  §  851,  mak- 
ing the  stockholders  in  trust  companies  lia- 
ble to  creditors  for  double  the  par  value  of 
their  stock,  could  not  purchase  its  own  stock, 
such  purchase  being  in  effect  a  reduction  of 
the  capital  stock  and  thus  a  reduction  of  the 
assets  liable  to  creditors.  Maryland  Trust 
Co.  V.  National  Mechanics'  Bank  [Md.]  63 
A.  70.  Where  the  executive  committee  of  a 
trust  company  were  authorized  by  a  by-law 
to  exercise  all  tlie  powers  of  the  board  of 
directors  when  the  same  was  not  in  session, 
such  executive  committee  could  not  enter 
into  a  contract  whereby  the  trust  company 
purchased  its  own  stock.  Id.  And  wiiere  a 
national  bank  knowingly  advanced  money 
to  a  trust  company  for  the  purpose  of  pur- 
chasing the  stock  of  such  trust  company,  it 
was   held    that   a  court   of   equity   would   not 


lend  its  aid  to  tlie  bank  in  an  effort  to  re- 
cover the  money  so  advanced.     Id. 

23.  In  New  York  tlie  individual  liability 
of  a  stockholder  in  a  trust  company  cannot 
be  enforced  by  suit  until  judgment  has  been 
recovered  against  tlie  company  for  the  debt 
thus  sought  to  be  enforced,  and  an  execu- 
tion thereon  has  been  returned  unsatisfied, 
in  whole  or  in  part.  See  Laws  1892,  p.  1841, 
c.  668,  §  55.  This  statute  is  a  portion  of  the 
general  stock  corporation  law,  but  applies 
to  banking  corporations,  notwithstanding 
law  1892,  p.  1913,  c.  689,  §  162,  imposing  a 
broader  liability  upon  a  stockholder  in  bank- 
ing corporations.  Tliese  two  acts  and  laws 
1869,  p.  1813,  c.  687,  §  2,  subd.  4,  defining 
stock  corporations  so  as  to  include  banking 
corporations,  and  section  33  making  the  pro- 
visions of  the  general  corporation  law  ap- 
plicable to  stock  corporations,  must  all  be 
construed  together.  Cause  v.  Boldt,  49  Misc. 
340,  99  N.  Y.  S.  442.  Const,  art.  8,  §  7,  mak- 
ing stockholders  of  a  banking  corporation 
responsible  for  the  debts  of  the  corporation 
to  the  amount  of  their  shares,  was  adopted 
subsequently  to  Laws  1892,  p.  1841,  c.  688, 
§  55,  and,  therefore,  such  section  riot  being 
in  conflict  with  the  constitutional  provision, 
did  not  affect  such  section  so  far  as  the  con- 
dition precedent  to  the  enforcement  of  the 
stockholders'  liability  is  concerned.  Id. 
Only  the  intervention  of  a  paramount  au- 
tliority,  rendering  the  performance  of  the 
statutory  conditions  legally  impossible,  will 
excuse  compliance.  Id.  Tlie  fact  tliat  tlie 
calendars  were  so  congested  that  the  plaint- 
iff could  not  obtain  such  a  judgment  is  no 
excuse  for  failure  to  obtain  it  before  bring- 
ing suit  against  the  stockholder.  Id.  Nor 
is  the  insolvency  of  the  trust  company  an 
excuse.     Id. 

In  Maryland  the  liability  of  stockholders 
in  deposits,  etc.,  companies  under  Acts  1892, 
p.  156,  c.  109,  §  851,  is  a  contractual  one,  and 
tlie  obligation  arising  therefrom  may  be  en- 
forced by  any  appropriate  remedy  at  la-w  or 
in  equity.  The  right  of  action  is  transitory, 
and  may  be  pursued  in  a  court  of  competent 
jurisdiction  in  any  state  where  such  stock- 
holder may  be  found.  Myers  v.  Knicker- 
bocker Trust  Co.  [C.  C.  A.]  139  F.  111.  Act 
1904,  p.  597,  c.  337,  requiring  the  liability  of 
stockholders  in  trust,  etc  ,  companies  under 
Acts  1892,  art.  23,  §  851,  to  be  enforced  by  a 
bill  in  equity  in  the  nature  of  a  creditor's 
bill  organized  by  stockholders,  instead  of  an 
action  against  any  stockholder  to  enforce 
the  individual  liability  of  such  stockholder, 
held  unconstitutional  under  U.  S.  Const.,  art. 
1,  §  10,  prohibiting  states  from  passing  laws 
impairing  the  obligations  of  contracts.  Id. 
Under  Code  Pub.  Gen.  Laws,  art.  23,  §  851, 
as  enacted  by  c.  109,  p.  156,  of  the  Laws  1892, 
the  stockholders!  of  safe  deposit,  trust,  guar- 
anty, loan  and  fidelity  companies,  were  liable 
to  the  creditors  of  such  companies  to  an 
amount  equal  to  fwice  the  par  value  of  the 
stock  held  by  them,  regardless  of  whether  or 
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Where  agents  of  a  trust  company  mingle  money  collected  for  another  with  the  cur- 
rent funds  of  the  company,  and  the  fund  is  thus  lost,  such  agents  will  be  personally 
liable  to  the  o\\TiBr  therefor.-* 

§  6.  Deposits  and  repayment  thereof;  clieclcs,  drafts,  certificates,  receipts, 
credits.  Relation  of  hanl-er  and  depositor.-'^ — The  relation  between  a  bank  and  a 
general  depositor  is  one  of  debtor  and  creditor ;  "**  and  this  relation  is  not  changed 
by  reason  of  the  depositor  being  a  corporation  whose  treasurer  is  also  an  officer  of 
the  bank.-'  A  private  banker  is  personally  liable  to  each  depositor  for  the  full 
amount  of  his  deposit."^ 

Evidence  of  deposit.-^ — A  time  check  evidencing  a  deposit  signed  by  the  presi- 
dent of  the  bank  in  his  individual  capacity  may  be  sufficient  to  bind  the  bank.^° 

Letters  of  credit.^^ 

Repayment  of  deposits.'^ — The  person  in  whose  name  a  deposit  is  carried  has 
prima  facie  authority  to  check  upon  such  deposit.^^     A  check  may  be  signed  with 


not  they  haJ  paid  their  subscriptions.  Murphy 
V.  Wheatley  [Md.]  63  A.  62.  But  in  1904  the 
statute  was  changed  so  tliat  such  stockhold- 
ers! are  now  liable  only  to  tlie  extent  of  the 
anxaunt  of  their  stock  at  par  value  thereof, 
in  addition  to  the  amount  invested  in  such 
stock,  so  that  the  liability  of  such  stock- 
holders does  not  now  exceed  that  of  stock- 
holders in  banking-  companies.  Id.  Under 
Code  Pub.  Gen.  Laws,  art.  23,  §  851,  the 
stockholders  of  a  trust  company  •W'ere  liable 
to  depositors  who  became  such  prior  to  the 
dates  at  wliich  such  stockholders  acquired 
their  stock.     Id. 

24.  Althougli  at  the  tirne  of  such  misap- 
propriation it  was  tlie  intent  of  such  agents 
to  account  for  and  return  the  money  to  the 
owner  upon  demand.  Sweet  v.  Montpelier 
Sav.  Bank  &  Trust  Co.  [Kan.]  84  P.  542. 
Evidence  in  an  action  against  agents  of  a 
trust  company  for  misappropriation  of  money 
collected  by  them  as  such  agents,  held  suffi- 
cient to  sustain   the  verdict.     Id. 

35.  See  5  C.  L.  357. 

36.  Kearny  v.  Metropolitan  Trust  Co.,  110 
App.  Div.  236,  97  N.  Y.  S.  274.  The  moneys 
deposited  immediately  become  the  property 
of  the  bank,  and  the  latter  becoines  the 
debtor  of  the  depositor  for  the  amount  of  the 
deposit,  tlie  same  lieing  payable  on  demand, 
and  on  checks  of  the  depositor.  Smith's 
Cash  Store  v.  First  Nat.  Bank  [Cal.]  84  P. 
663. 

27.  Where  the  treasurer  of  a  brewing 
company  is  also  the  treasurer  of  a  trust 
company,  and  as  treasurer  of  the  brewing 
company  keeps  its  accounts  in  the  trust  com- 
pany, tlie  relation  between  tlie  brewing  com- 
pany and  trust  company  is  not  thereby  ren- 
dered different  from  the  ordinary  relation  of 
depositor  and  banker,  and  the  trust  company 
is  not  thereby  rendered  responsible  for  a 
misappropriation  by  such  treasurer  of  the 
funds  of  the  brewing  company.  Elk  Brew- 
ing Co.  V.  Newbert  [Pa.]  62  A.  782.  The  fact 
tliat  the  president  of  the  brewing  company 
was  also  a  director  of  the  trust  company  at 
the  time  of  such  misappropriation  did  not 
render  the  trust  company  liable  in  the  ab- 
sence of  fraud  or  collusion.     Id. 

28.  This  personal  obligation  cannot  be 
evaded  by  a  transfer  of  the  bank  and  its 
deposits  to  a  third  person.  Johnson  v.  Shuey 
[Wash.]     82    P.    123.      A    party    who    opens    a 


bank  and  fraudulently  pretends  that  it  is 
incorporated  with  a  certain  capital  stock, 
thus  inducing  persons  to  make  deposits,  and 
then  makes  a  fraudulent  sale  of  the  bank, 
is  liable  to  the  depositors  for  the  full  amount 
of  their  deposits.  Id.  In  such  case  the 
banker  will  be  liable  for  all  deposits  in  the 
bank  at  the  time  of  the  transfer,  or  which 
are  deposited  thereafter  in  ignorance  of  the 
transfer,  unless  the  failure  of  the  depositor 
to  discover  the  transfer  is  due  to  negligence. 
Id. 

29.  See  5  C.  L.  357. 

30.  A  party  went  to  the  banking  house  of 
the  defendant  bank  to  make  a  time  deposit, 
and  asked  the  president  of  the  bank  what 
interest  they  were  paying  on  money.  The 
president's  own  testimony  was  to  the  effect 
that  he  asked  the  party  what  amount  she 
had  and  how  long  it  would  be  left.  The  re- 
ply was  about  $1,600  to  be  left  for  six 
months.  He  replied:  "The  bank  is  paying 
3  per  cent.;  but,  since  j'ou  have  come  up 
here  so  far,  I  will  pay  you  4."  The  party 
then  handed  him  an  eastern  draft  for  an 
amount  exceeding  $1,600,  and  he  wrote  out 
and  returned  a  time  check  for  the  amount 
payable  at  the  bank  in  six  months,  with  in- 
terest at  4  per  cent.  This  time  check  was 
signed  by  the  president  in  hisi  individual 
capacity,  and  it  contained  nothing  to  indi- 
cate that  the  money  was  deposited  with  the 
bank,  or  that  the  bank  assumed  any  obliga- 
tion for  its  repayment.  But  it  was  held 
that  the  depositor  might  recover  from  the 
bank  in  an  action  for  money  had  and  re- 
ceived. First  Nat.  Bank  v.  Heim  [Neb.]  107 
N.  W.  1019. 

31.  See   3   C.  L.   418. 

32.  See  5  C.  L>.   358. 

33.  Where  a  bank  has  no  notice  of  the 
claims  of  third  persons  upon  a  deposit,  it 
will  not  be  liable  to  such  persons  for  amounts 
paid  by  it  upon  the  individual  check  of  the 
depositor.  Boyle  v.  Northwestern  Nat.  Bank, 
125  Wis.  498,  104  N.  W.  917,  103  N.  W.  1123. 

Authority  of  partner:  A  bank  need  not 
look  into  the  co-partnership  articles  in  order 
to  learn  the  authority  of  a  general  partner 
to  draw  a  check;  and  where  a  member  of  a 
firm  Tvhicli  had  succeeded  to  the  assets  and 
liabilities  of  another  firm,  drew  a  check  for 
the  payment  of  an  overdraft  bj'  tlie  old  firm, 
it  w^as  held  that  the  payment  of  such  check 
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a  lead  pencil,"*  or  with  the  mark  of  the  drawer;  ^^  and  the  fact  that  the  drawer  ol 
a  check  is  intoxicated  at  the  time  he  signed  the  check  does  not  necessarily  render 
the  check  invalid."^  Ordinarily  the  issuance  of  a  bank  draft  or  check  does  not, 
prior  to  its  acceptance,  operate  as  an  assignment  of  a  part  of  the  fund  against  which 
it  is  drawn,^'^  and  may  be  revoked  at  any  time  before  payment  or  acceptance  by  the 
drawee;  ^^  nor  is  a  bank  liable  to  tlie  holder  of  a  cheek  until  acceptance  or  promise 
to  pay.^^  And  even  wliere  a  l^ank  pays  a  check  by  mistake,  there  being  no  funds 
of  the  drawer  on  dej)0sit  at  the  time,  the  amount  so  paid  may  be  recovered.***  A 
check  prima  facie  belongs  to  the  payee,  and  can  be  presented  only  by  his  proper 
indorsement  or  that  of  his  duly  authorized  agent. -^  An  agreement  between  the 
bank  and  the  payee  to  defer  payment  of  a  check  protects  the  bank  from  liability 
for  nonpayment  though  made  under  mistake.*^     T'he  contract  between  a  banker  and 


out  of  a  deposit  by  the  new  firm  v/as  not  a 
misappropriation  of  sucli  deposit.  La  Mon- 
tag-ane  v.  Bank  of  New  York  Nat.  Banking 
Ass'n  [N.  Y.]  76  N.  B.  33.  See  Partnership 
6  C.  L.   911. 

34.  Drefahl  T.  Security  Sav.  Bank  [Iowa] 
107  N.  W.   179. 

35.  Evidence  held  sufRcient  to  show  gen- 
uineness of  s.ignature  by  mark.  Drefahl  v. 
Security  Sav.  Bank   [Iowa]   107  N.  W.  179. 

36.  As  where  the  check  is  executed  in  ful- 
filment of  a  previous  agreement.  Drefalil 
V.   Security  Sav.  Bank   [Iowa]    107  N.  W.    179. 

37.  Clark  v.  Toronto  Bank  [Kan.]  82  P. 
582.  Where  a  bank  fails  and  passes  into  the 
hands  of  a  receiver  after  it  lias  issued  a 
draft  upon  a  correspondent  bank  In  which  it 
has  funds  on  deposit,  and  tlie  drawee  has 
notice  of  the  receivership  before  tlie  draft  is 
presented  for  payment,  the  title  to  such  de- 
posit passes  to  the  receiver,  and  the  holder 
of  the  draft,  in  the  absence  of  any  special 
circumstances,  is  entitled  to  no  priority  over 
other  creditors  of  the  insolvent  bank.  Id. 
A  check  on  a  bank  operates  as  an  assign- 
ment pro  tanto  of  the  drawer's  deposit  ac- 
count or  fund  in  the  bank.  Loan  &  Sav. 
Bank  v.  Farmers'  &  Merchants'  Bank  [S.  C. ] 
54  S.  E.  364.  The  drawer  of  a  check  cannot 
countermand  its  payment  if  it  lias  passed 
into  the  hands  of  a  bona  fide  holder.  Id. 
There  is  sufRcient  privity  between  the  bank 
having  the  necessary  funds  for  the  payment 
of  a  check  on  hand  and  the  check  holder,  at 
least  upon  presentation  of  the  clieck  for  pay- 
ment, to  give  the  latter  a  right  of  action 
against  the  bank  if  payment  is  wrongfully 
refused.  Id.  The  bank  cannot  occupy  the 
position  of  a  mere  stakeliolder,  and  if  sued 
by  the  holder  of  a  check  which  it  refuses  to 
pay  it  cannot  sliift  the  contest  onto  tlie 
drawer  by  depositing  the  money  in  court  and 
having  him  interpleaded  as  a  substitute. 
Where  it  refuses  to  pay  on  being  notified 
by  drawer  not   to  do  so.      Id. 

In  Iowa  the  giving  of  a  check  upon  a  gen- 
eral deposit  is  an  equitable  assignment  pro 
tanto  of  such  funds  as  against  an  attaching 
creditor  of  the  depositor.  Kuhnes  v.  Caliill 
[Iowa]  104  N.  W.  1025.  Such  an  assignment 
being  absolute  and  the  property  not  remain- 
ing in  the  possession  of  the  assignor  does 
not  involve  the  recording  acts.     Id. 

38.  Hence  in  an  action  by  the  depositor  to 
recover  the  deposit,  payment  of  a  post-dated 
check  by  the  bank  after  the  depositor  had 
directed  the  bank  not  to  pay  it,  was  no  de- 


fense. People's  Sav.  Bank  &  Trust  Co.  v. 
Lacey  [Ala.]  40  S.  346.  As  against  the  de- 
fense of  payment  by  the  bank  of  the  depos- 
itor's check,  evidence  of  a  verbal  revocation 
by  notice  to  the  "receiving  teller"  was  ad- 
missilDle.     Id. 

39.  Van  Buskirk  v.  State  Bank  of  Rocky 
Ford  [Colo.]  S3  P.  778.  The  drawee  of  a 
check  is  not  liable  to  the  holder  until  ac- 
ceptance in  writing.  See  Laws  1897,  p.  235, 
c.  64,  p.  246.  §§  185,  189,  p.  238,  §  143.  Id.;  In- 
terstate Nat.  Bank  v.  Ringo  [Kan.]  S3  P.  119. 
An  acceptance  in  writing  being  necessary, 
information  over  the  telephone  that  a  check 
is  all  right  w^as  insufficient  to  charge  the 
drawee,  the  drawer  having  in  the  meantime 
stopped  payment  on  the  check.  Van  Buskirk 
V.  State  Bank  of  Rocky  Ford  [Colo.]  83  P. 
778. 

40.  Even  from  a  creditor  of  the  drawer, 
who  has  received  the  rhoney  with  knowledge 
that  the  drawer  had  no  funds  or  deposit 
witli  tlie  dtftwee.  Merchants'  Bank  v.  Su- 
perior Candy  &  Cracker  Co.  [Wash.]  84  P. 
604. 

41.  It  is  the  duty  of  a  person  receiving  a 
check  by  indorsement  of  the  payee's  agent  to 
inform  himself  of  the  scope  of  the  agency, 
and  its  powers  and  limitations.  Salen  v. 
Bank  of  State  of  New  York,  110  App.  Div. 
636,  97  N.  Y.  S.  361.  A  person  who  receivco 
a  check  from  an  agent,  with  knowledge, 
actual  or  constructive,  that  the  agent  is  not 
acting  within  his  authority  in  transferring 
the  checks,  is  liable  to  the  principal  as  for  a 
conversion  of  the  check  and  the  proceeds 
thereof.  Id.  Where  an  agent  takes  checks 
payable  to  his  principal,  and  deposits  them 
as  margins  in  his  own  speculative  stock  ac- 
count with  his  personal  broker,  he  is  not 
proceeding  within  tlie  actual  or  apparent 
scope  of  his  employment,  to  the  knowledge  of 
such   broker.     Id. 

42.  S.  gave  check  on  bank  of  O.  to  G. 
witli  \jnderstanding  that  G.  should  draw  a 
check  against  it  for  a  less  amount  in  favor 
of  K.  which  was  done.  K  then  drew  a  check 
on  bank  of  O.  for  the  amount  of  G.'s  check, 
which  bank  refused  to  pay,  and  check  was 
protested.  When  G.  presented  S.'s  check 
bank  refused  to  pay  it  because  S.'s  account 
had  been  garnished,  and  bank  and  G.  agreed 
that  check  should  not  be  paid  until  garnish- 
ment was  released.  In  suit  by  K.  against 
bank,  held  that  he  was  entitled  to  recover 
tile  amount  of  his  check  and  protest  fees, 
but    no    damages,    it    not   appeari»^«T    that    th> 
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his  customer  is  to  pa}^  the  customer's  checks  or  hills  to  the  person  or  persons  desig- 
nated by  the  customer  and  to  none  other.*^  If  a  check  or  bill  is  payable  to  order, 
the  banker  has  only  authority  to  pay  it  to  the  payee  or  to  another  person  who  be- 
comes the  holder  by  genuine  indorsement,'**  and  if  he  pays  on  a  forged  indorsement 
cannot  charge  the  payment  of  the  depositor's  account  "'^  unless  the  loss  complained 
of  is  the  result  of  tlie  drawers  own  fault  or  neglect.'*'^  Where  a  check  is  delivered 
by  the  drawer  to  one  who  fraudulently  represents  himself  to  be  the  agent  of  the 
payee,  the  bank  will  not  be  protected  in  paying  it  on  the  fraudulent  indorsement 
of  such  agent  unless  the  drawer  was  negligent  in  delivering  it  to  him.*'^  In  sucli 
case  the  drawer  is  only  bound  to  use  the  care  of  a  man  of  ordinary  prudence  under 
the  circumstances,  and,  if  he  does  so,  is  not  precluded  from  holding  the  bank  by 
the  fact  that  he  is  deceived  in  the  transaction.*^  Payment  by  worthless  check  will 
not  discharge  the  o1)ligation ;  *^  but  it  is  the  duty  of  a  person  receiving  a  check  to 
exercise  reasonable  diligence  in  presenting  the  same  for  payment.^*'  If  the  payee 
and  the  drawee  reside,  or  have  their  places  of  business,  in  the  same  city  or  town, 
presentment  must  be  made  before  the  expiration  of  business  hours  of  the  day  next 
after  the  day  of  the  receipt  thereof.^^  If  the  payer  and  the  drawer  reside  in  different 
places,  the  checks  must  be  forwarded  for  presentment,  by  mail  or  other  usual  mode 
of  transmission,  on  the  next  day  after  the  receipt  thereof  at  the  place  in  which  the 
payee  resides  or  does  business,  if  reasonably  and  conveniently  practicable,  and,  if  it 
is  not  so  practicable,  then  by  the  next  mail,  or  other  similar  means  of  conveyance, 
leaving:  after  said  date.^" 


garnishment  Mva^  ever  released,  even  though 
the  garnishment  was  void.  Kent  &  Co.  v. 
Bank  of  Ozan   [Ark.]   94  f3.  VT.  700. 

43,  44,  Houser  v.  National  Bank  of  Cham- 
bersburg,  27  Pa,  Super.  Ct.  613. 

45.  Reason  is  that  there  is  Implied  con- 
tract by  bank  that  it  will  not  disburse  de- 
positor's money  except  on  his  order.  House 
V.  National  Bank  of  Chambersburg,  27  Pa. 
Super.  Ct.  613. 

4«.  Rule  not  changed  by  Bills  and  Notes 
Act  1901,  §  23.  Houser  v.  National  Bank  of 
Chambersburg,  27  Pa.  Super.  Ct.  613. 

47.  Houser  v.  Nat.  Bank  of  Chambersburg, 
27  Pa.  Super.  St.  613. 

48.  Facts  alleged  held  not  to  constitute 
negligence.  Houser  v.  National  Bank  of 
Chambersburg,  27  Pa.  Super.  Ct.  613. 

49.  Payment  of  note  by  indorser  with  his 
own  check.  Interstate  Nat.  Bank  v.  Ringo 
[Kan.]  83  P.  119. 

50.  A  person  receiving  a  check,  on  a  fund 
in  the  hands  of  a  bank,  for  the  amount  of 
a  demand  against  the  drawer  thereof,  is 
bound  to  exercise  reasonable  diligence  in 
making  presentment  thereof  for  payment,  if 
he  wishes  to  avoid  risk  of  loss  by  insolvency 
of  the  drawee.  Lewis,  Hubbard  &  Co.  v. 
Montgomery  Supply  Co.  [W.  Va.]  52  S.  E. 
1017.  See  post  §  8,  subd.  Duty  to  preserve 
rights  of  parties. 

Judicial  notice:  Though  the  courts  cannot 
take  juJicial  notice  of  tlie  existence  of  any 
particular  bank,  or  of  any  mode  of  business 
peculiar  to  a  given  banlc,  they  will  take  ju- 
dicial notice  that,  in  all  cities  and  towns  of 
large  population  and  extensive  business, 
within  their  jurisdiction,  banks  exist,  and  of 
the  fact  tliat  their  operations  are  governed 
by  reasonable  rules  and  regulations,  to 
which  parties  dealing  with  them,  or  in  com- 
mercial paper,  are  deemed  to  have  subjected 


themselves.     Lewis,  Hubbard  &  Co.  v.  Mont- 
gomery Supply  Co.   [W.  Va.]   52  S.  E.  1017. 

61.  Lewis,  Hubbard  &  Co.  v.  Montgomery 
Supply  Co.   [W.  Va.]   52  S.  E.  1017. 

Jadidal  notice:  Courtcj  cannot  take  judi- 
cial notice  of  the  business  hours  of  any  par- 
ticular bank,  but  the  courts  Judicially  know- 
that  ordinarily  banks  in  the  cities  and  larger 
towns  of  the  state  do  not  open  their  doors 
for  business  at  an  hour  earlier  than  9  o'clock 
a.  m.  Lewis  v.  Hubbard  &  Co.  v.  Montgom- 
ery Supply  Co.   [W.  Va.]  52  S.  E.  1017. 

52.  Lewis,  Hubbard  &  Co.  v.  Montgomery 
Supply  Co.  [W.  Va.]  52  S.  E.  1017.  In  such 
case,  the  drawer,  by  allowing  his  funds  tO' 
remain  in  the  drawee  bank,  and  the  payee, 
by  accepting  the  check,  evinces  belief  in  the 
solvency  of  the  bank,  and  the  former  volun- 
tarily takes  the  risk  of  its  solvency  during 
the  reasonable  period  necessary  for  present- 
ment of  the  check  in  the  usual  manner.  Id. 
Neither  the  payee  nor  his  agent  is  required 
to  transmit  such  check  by  the  only,  or  last, 
mail  of  the  day  next  after  its  receipt,  if 
such  mail  closes  or  departs  at  an  hour  so 
early  as  to  render  it  inconvenient  for  the 
holder  to  avail  himself  of  it.  Id.  "What  is 
an  unreasonably  early  hour  in  such  case  de- 
pends upon  all  the  circumstances  of  the 
transaction  and  situation  of  the  parties  and, 
the  facts  being  free  from  controversy  and 
doubt,  is  a  question  of  law  for  tlie  court.  Id. 
The  parties  to  a  check  drav/n  on  a  bank  and 
sent  to  a  distant  place  to  be  forwarded  for 
presentation  are  deemed  in  law  to  have  acted 
with  knowledge  of  the  usual  diligent  method 
of  making  such  presentment  througli  a  bank 
at  tlie  place  to  which  it  is  sent,  and  to  have 
agreed  to  suffer  any  reasonable  delay  inci- 
dent to  such  mode  of  presentment.  Id.  In 
the  absence,  therefore,  of  any  agreement  to 
the     contrary,      and     of      any     circumstance, 
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Overdrafts/'^ 

Forged  or  altered  checTcs  and  drafts/* — A  payment  cannot  be  charged  against 
the  depositor's  account  unless  he  has  actually  directed  such  paynient  to  be  made.^^ 
The  bank  u]Don  which  a  check  is  drawn  is,  therefore,  chargealsle  with  knowledge 
of  the  drawer's  signature,^®  and  with  the  duty  of  paying*  only  upon  proper  indorse- 
ment; ^^  and  the  depositor  has  a  right  to  assume  that  the  bank  has  ascertained  the 
indorsements  on  his  checks  to  be  genuine  and  that  no  payments  have  been  made, 
except  such  as  are  authorized,^^  and  where  the  depositor  has  no  reason  to  suspect 
payments  to  wrong  persons,  he  is  charged  with  no  duty  of  investigation  in  regard 
to  such  payments ;  ^^  nor  will  the  bank's  liability  be  affected  by  the  negligence  of 
the  depositor  in  discovering  the  forgery, "^^  or  by  delay  in  giving  notice  thereof,*'^ 
where  the  bank  has  not  been  injured  by  such  negligence  or  delay.  Tender  of  a 
check  which  has  been  paid  upon  a  forged  indorsement  may  be  waived  by  the 
drawee.*^-  One  who  has  paid  money  to  another  upon  a  check  bearing  a  forged  in- 
dorsement mav  ordinarily  recover  back  the  money  paid,  even  though  the  other  bo 
an  innocent  holder  of  the  check  for  value.*'^  But  wliere  the  drawee  bank  pays  a 
forged  checK  which  has  been  cashed  by  another  bank,  it  cannot  recover  the  amount 


known  to  the  payee,  making-  it  imprudent  to 
do  so,  he  may  indorse  and  deliver  the  check 
to  a  bank  for  collection;  but  this  does  not  ex- 
tend the  time  within  which  it  must  be  for- 
warded for  the  presentment.  The  bank, 
however,  in  sTich  case.  Is  not  required  to  for- 
ward it  on  the  next  day  after  its  receipt  by 
the  payee,  if  there  be  no  reasonably  con- 
venient means  of  doing  so,  within  the  bank- 
ing hours  of  that  day.     Id. 

AVhcre  cl»eck  delivered  to  agent  o£  payee: 
The  drawer,  in  delivering  a  check  to  an 
agent  of  the  payee  having  no  authority  to 
Indorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  addi- 
tional time  for  presentment  as  may  be  neces- 
sary for  the  transmission  of  the  check  to  the 
principal  of  the  agent.  Lewis,  Hubbard  & 
Co.  V.  Montgomery  Supply  Co.  [W.  Va.]  53 
S.  E.  1011. 

53,54.     See  5  C.  L,.   360. 

55.  Kearny  v.  Metropolitan  Trust  Co.,  110 
App.  Div.  236,  97  N.  Y.  S.  274. 

56.  Farmers'  &  Merchants'  Bank  v.  Bank 
of  Rutherford,   11.5  Tenn.   64,  88   S.  'W.   939. 

57.  Payments  made  upon  forged  indorse- 
ments are  at  the  peril  of  the  bank,  unless  it 
can  claim  protection  upon  some  principle  of 
estoppel  or  by  reason  of  some  negligent  act 
chargeable  to  the  depositor.  Kearny  v. 
Metropolitan  Trust  Co.,  110  App.  Div.  236,  97 
N.  Y.  S.  274;  Murphy  v.  Metropolitan  Nat. 
Bank  [Mass.]  77  N.  E.  693.  A  banker  on 
whom  a  check  is  drawn  must  ascertain  at  his 
peril  the  identity  of  the  person  named  in  it 
as  payee.  It  is  only  when  he  is  misled  by 
some  negligence  or  other  fault  of  the  drawer 
that  he  can  set  up  his  own  mistake  in  this 
particular  against  the  drawer.  The  burden 
is  upon  the  defendant  to  show  that  the  pay- 
ment -was  to  the  person  named  in  the  check 
or  that  the  plaintiff  was  guilty  of  such  neg- 
ligence in  regard  to  the  payment  as  pre- 
cludes him  from  recovery.     Id. 

The  death  of  the  payee  of  a  check  to  whom 
the  drawer  has  sent  it.  before  it  reaches  its 
destination  will  not  excuse  the  bank  for  pay- 
ing the  check  upon  a  forged  indorsement 
Of  the  payee's  name.     Murphy  v.  Metropoli- 


tan Nat.  Bank  [Mass.]  77  N.  E.  693.  In  such 
a  case  the  check  is  either  payable  to  no 
one,  or  it  may  be  collected  by  the  executor 
or  administrator,  according  to  the  circum- 
stances attending  the  making  and  delivery 
of  it.     Id. 

AVho  may  sue:  A  party  who  has  given  his 
note  in  exchange  for  a  check  may  maintain 
an  action  against  the  bank  upon  which  such 
check  is  drawn  to  recover  the  amount 
thereof,  the  bank  having  paid  the  check 
upon  a  forged  indorsement.  Kearny  v.  Met- 
ropolitan Trust  Co.,  110  App.  Div.  236,  97  N. 
Y.  S.  274. 

58.  Kearny  v.  Metropolitan  Trust  Co.,  110 
App.  Div.  236,  97  N.  Y.  S.  274.  Unless  there 
is  something  to  put  the  depositor  upon  in- 
quiry, in  which  case  it  is  the  depositor's 
duty  to  investigate.  Murphy  v.  Metropolitan 
Nat.  Bank   [Mass.]   77  N.  E.  693. 

59.  Where  a  loan  was  negotiated  through 
an  attorney  representing  the  supposed  bor- 
rower, and  a  fraudulent  mortgage  was  exe- 
cuted and  delivered  in  the  name  of  such  bor- 
rower, and  the  lender  drew  his  check  pay- 
able to  such  borrower,  but  the  whole  trans- 
action was  in  fact  a  fraud,  and  the  check 
was  paid  upon  a  forged  indorsement  of  the 
payee's  name,  the  interest  on  the  loan  hav- 
ing been  paid  regularly  by  the  attorney  until 
he  absiconded,  it  was  held  that  the  lender 
was  not  put  upon  his  inquiry  as  to  the  genu- 
ineness of  the  payee's  indorsement.  Mur- 
phy V.  Metropolitan  Nat.  Bank  [Mass.]  77 
N.  E.  693. 

60.  Kearny  v.  Metropolitan  Trust  Co.,  110 
App.  Div.   236,   97  N.  Y.  S.   274. 

61.  United  States  v.  National  Exch.  Bank, 
141  F.  209;  Murphy  v.  Metropolitan  Nat.  Bank 
[Mass.]   77  N.  E.  693. 

62.  Kearny  v.  Metropolitan  Trust  Co.,  110 
.A.PP.  Div.  236,  97  N.  Y.  S.  274. 

63.  United  States  v.  National  Exch.  Bank, 
141  F.  209.  The  declaration  in  an  action  by 
a  bank  to  recover  money  paid  upon  a  check 
on  the  ground  that  the  indorsement  of  the 
paj'ee  was  forged,  need  not  negative  delay 
in  notifying  the  defendant  of  the  forgery. 
The  court  assumed  for  the  sake  of  argument 


Cur.  Law. 


BAXKIXG  AXD  FIXANCE  S  6. 


377 


of  such  check  from  such  other  bank.*^*     An  indorsement  by  an  agent  for  a  purpose 
outside  of  the  scope  of  his  employment  is  not  a  forger}'.®^ 

Set-off  of  debts  due  hank  against  deposit.^'^ — As  a  general  rule  a  bank  may  set- 
off against  a  deposit  a  debt  due  from  the  depositor ;  ^'  but  as  against  the  beneficiaries 
of  a  trust  account  a  bank  cannot  charge  the  individual  indebtedness  of  a  depositor 
against  such  account.*'^  A  husband,  in  making  a  deposit  of  his  wife's  money,  has 
no  authority  to  bind  her  by  an  agreement  that  the  bank  may  apply  the  deposit  to 
a  debt  due  by  him.*^^  A  proper  plea  of  set-off  is  necessary'  in  order  that  a  bank  may 
avail  itself  of  any  set-off  which  it  may  have  against  the  deposit,  where  the  depositor 
sues  for  such  deposit. '° 


that  undue  delay  on  the  part  of  the  plaintiff 
In  notifying  the  defendant  would  constitute 
a  defense,  but  did  not  decide  the  point. 
United  States  v.  National  Bank  of  Republic, 
141  F.  208. 

64.  Especially  can  the  dra^v-ee  bank  not 
recover  from  a  remote  indorsing  bank  ■«'hich 
has  cashed  the  check  and  indorsed  it  to  an- 
other bank  otlier  than  the  drawee.  Farmers' 
&  Merchants'  Bank  v.  Bank  of  Rutherford, 
115  Tenn.  64,  8S  S.  "W.  939,  questioning  Peo- 
ples' Bank  v.  Franklin  Bank,  88  Tenn.  299, 
12  S.  T^.  716,  where  it  was  held  that  a  bank 
that  negligently  cashed  a  forged  check,  pur- 
porting to  be  drawn  upon  another  bank,  and 
had  upon  its  indorsement  of  such  check  re- 
ceived payment  of  the  drawee  bank,  is  lia- 
ble for  the  amount  paid  by  it  upon  discovery 
that  the  check  is  forged,  and  the  fact  that 
the  indorser  bank  is  unable  to  give  the  name 
of  the  person  wiio  presented  the  forged 
check  to  whom  it  ■was  paid,  or  to  positively 
identify  such  person,  is  suflHcient  evidence 
of  negligence  to  make  it  liable,  and  that  the 
drawee  bank  will  not  be  precluded  from  re- 
covery by  the  fact  that,  relying  upon  the  in- 
dorsement of  the  indorsing  bank,  it  paid  the 
check  without  investigation  as  to  its  genu- 
ineness. The  drawee  bank,  by  paying  a 
forged  check  and  holding  it,  is  estopped  to 
deny  the  genuineness  of  the  drawee's  signa- 
ture, as  against  another  bank  which  has 
cashed  the  check.  The  drawee  paid  the  check 
and  held  it  for  thirty  days.  Farmers'  & 
Merchants'  Bank  v.  Bank  of  Rutherford,  115 
Tenn.  64,  88  S.  T^'.  939.  The  drawee  of  a 
check  is  not  a  holder  in  due  course  within 
the  rule  that  the  indorser  of  a  check  ■war- 
rants the  genuineness  of  the  check  to  all 
subsequent  holders  in  due  course.  Id.  It  is 
negligence  for  the  cashier  of  a  bank  upon 
■which  a  check  is  drawn  to  cash  such  check 
■without  examining  the  signature  closely,  al- 
though the  check  had  been  paid  and  was  in- 
dorsed by  several  other  banks.     Id. 

AVhere  a  forged  check  is  payable  to  the 
bearer,  it  is  not  negligence  for  a  bank  other 
than  the  one  upon  which  the  check  is  dra'wn 
to  cash  such  check  ■without  requiring  the 
bearer  to  be  identified.  Farmers'  &  Mer- 
chants' Bank  v.  Bank  of  Rutherford,  115 
Tenn.  64,  88  S.  W.  939. 

65.  Under  laws  1897,  p.  721,  c.  612,  §  42, 
and  a  bank  which  cashes  the  check  is  not 
liable  as  for  a  conversion,  ■where  it  had  no 
knowledge  that  the  agent  exceeded  his  au- 
thority in  indorsing  the  checks.  Salen  v. 
Bank  of  State  of  New  York,  110  App.  Div. 
636,  97  N   Y.  S.  361. 


66.  Pee  5  C.  L,.   360. 

67.  Especially  ■where  the  real  purpose  of 
the  deposit  is  to  secure  a  note  discounted  by 
the  bank.  Cherry  v.  City  Nat.  Bank  [C.  C. 
A.]  144  F.  587.  See  post,  tliis  section,  subd. 
Specific  Deposit. 

X'acler  bankruptcy  act:  T\'liere  an  insolv- 
ent person  has  money  on  deposit  in  a  bank 
subject  to  check,  and  also  owes  the  bank 
upon  a  promissory  note,  upon  such  insolvent 
person  being  adjudged  a  bankriipt  the  bank 
is  entitled  to  have  the  amount  of  the  bank- 
rupt's deposit  set  off  against  the  sum  due 
on  the  promissory  note,  and  to  prove  its 
claim  against  the  bankrupt  for  the  balance. 
AYest  V.  Bank  of  Lahoma  [Okl.]  85  P.  469. 
Wliere  an  insolvent  borrows  money  from  a 
bank  and  then  deposits  the  money  with  the 
bank,  the  crediting  of  such  deposit  upon  the 
indebtedness  of  the  borrower  before  his 
bankruptcy  is  not  an  unlawful  preference. 
Id. 

68.  Although  the  account  is  carried  in  the 
name  of  the  trustee  ■without  anything  to  in- 
dicate its  trust  nature;  as  ■n-liere  a  grain 
broker  deposited  proceeds  of  sales  to  his  in- 
dividual credit,  and  the  bank  charged  to  such 
account  the  indebtedness  of  the  broker  to 
the  bank.  Boyle  v.  Northwestern  Nat.  Bank, 
125  Wis.  498,  104  N.  "^^  917,  103  N.  V»'.  1123. 
See  Code  §§  2223,  2224.  As  where  a  party, 
under  a  mistaken  belief  tliat  a  partnership 
existed  between  himself  and  a  decedent,  pro- 
ceeded to  wind  up  tlie  business,  and  made  a 
deposit  of  funds  in  a  bank,  it  was  held  that 
the  bank  held  such  deposit  in  trust  for  the 
estate  of  the  decedent,  and  had  no  right, 
even  with  the  consent  of  the  administrator, 
to  apply  the  deposit  upon  a  mortgage  held 
by  it.  First  Nat.  Bank  v.  Wakefield  [Cal.] 
83  P.  1076.  Where  funds  in  litigation  are 
deposited  in  a  bank,  the  bank's  right  to  off- 
set its  own  claims  against  such  deposit  is 
subject  to  the  order  of  the  court:  as  where  a 
receiver  deposits  funds  belonging  to  the  es- 
tate in  a  bank  which  is  a  party  to  the  litiga- 
tion, the  bank  cannot  apply  such  deposit 
upon  its  claims,  nor  plead  such  claims  an  off- 
set to  the  receiver's  demand  for  the  deposit, 
at  least  not  in  excess  of  the  amount  previ- 
ously ordered  by  the  court  to  be  paid  thereon. 
State  V.  Corning  State  Sav.  Bank  [Iowa]  105 
N.  W.  159. 

69.  Peach  v.  Grubbs   [Ala.]   40  So.  110. 

70.  In  an  action  to  recover  a  deposit  the 
bank  cannot  set  up  a  claim  as  a  bona  fide 
purchaser  of  a  note  of  the  depositor  under  a 
general  denial  and  a  plea  of  payment,  in  the 
absence  of  any  claim  in  set-off  or  any  aver- 
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Set-off  of  deposit  against  dehts  due  hanl'. — ITpon  the  failure  of  a  bank  a  de- 
positor may  set-off  the  amount  of  his  deposit  against  a  debt  due  by  him  to  the 
bank/^ 

Deposits  received  after  insolvency.'- — A  deposit  made  vrhile  the  bank  is  hope- 
lessly insolvent  to  the  kno^vledge  of  its  officers  ma}^  be  recovered  from  the  receiver 
in  preference  to  the  claims  of  general  creditors.'^^  It  is  not  necessary  in  such  case 
that  the  depositor  be  able  to  trace  the  identical  money  deposited  into  the  receiver's 
hands  but  it  is  sufficient  that  the  amount  which  went  into  his  hands  was  increased 
by  the  amount  of  the  deposit.'^* 

General  and  special  deposits.'^ — A  deposit  vrith  a  bank,  in  the  absence  of  terms 
making  it  a  special  deposit,  becomes  immediately  a  part  of  its  general  assets,  and 
the  bank  thereby  becomes  the  delator  of  the  depositor  to  the  amount  of  the  deposit.'''' 
The  bank  has,  in  the  absence  of  an  agreement  to  the  contrary,  a  general  lien  on  ail 
securities  and  money  deposited  with  it  by  a  customer  to  secure  the  payment  of  his 
indebtedness  to  it,  and  may  apply  such  deposits  to  the  extiaguishment  of  the  de- 
positor's indebtedness  as  it  matures."^ 

Specif c  deposits?^ — Money  deposited  for  a  specific  purpose  constitutes  a  trust 
fund;'''*  and  money  may  be  even  so  deposited  as  to  deprive  the  depositor  of  the 
right  to  check  upon  or  withdraw  it  until  the  purpose  for  which  it  was  deposited 
has  been  accomplished.^"     But  a  specific  deposit  cannot  be  recovered  from  he  re- 


ment  of  ownership  of  the  note.  Elliott  v. 
"Worcester  Trust  Co.,  1S9  Mass.  542,  75  N.  E. 
944. 

71.  "Where  a  bank  depositor  made  a  gen- 
eral assignment,  and  a  creditor  of  such  de- 
po:>itor,  without  knowledge  of  such  assign- 
ment, attached  the  deposit  on  the  same  day 
on  which  the  assignment  was  made,  and  the 
bank,  without  knowledge  of  sucli  assign- 
ment, made  a  loan  to  the  attaching  creditor 
in  reliance  upon  the  probability  that  the  de- 
posit would  be  acquired  by  him,  the  attach- 
ing creditor  in  effect  being  allowed  to  check 
upon  such  deposit,  and  the  bank  thereafter 
failed,  the  attaching  creditor  in  the  mean- 
time having  acquired  the  right  to  such  de- 
posit by  an  arrangement  with  the  assignee 
of  the  depositor,  it  was  'neld  that  the  attach- 
ing creditor  might  set-off  the  deposit  against 
his  liability  for  the  amount  checked  out  by 
him  under  the  arrangement  witli  the  bank. 
Renfro  v.   Yarbrough    [Ala.]    39  So.    660. 

72.  See  5  C.  L.  361. 

73.  Orme  v.  Baker  [Ohio]  78  N.  E.  439. 
Knowledge  of  cashier  as  to  hopeless  insolv- 
ency of  bank  imputed  to  the  bank  under  the 
circumstances.     Id. 

74.  Identification  of  deposit  held  sufficient, 
where  checks  were  collected  by  receiver  sev- 
eral days  after  his  appointment,  and  money, 
though  mingled  with  other  funds,  was  not 
credited  to  depositor  on  books  of  bank  until 
after  receiver  was  appointed,  and  exact 
amount  of  the  deposit  was  known.  Orme  v. 
Baker   [Ohio]   78   N.  E.  439. 

7.5.     See   5  C.  L.   361. 

76.  Town  of  Manitou  v.  First  Nat.  Bank 
[Colo.]    86  P.  75. 

77.  Bank  held  entitled  to  charge  amount 
of  town  warrants,  which  were  due  and  pay- 
able and  which  town  refused  to  pay,  with 
interest  tliereon,  against  towns  deposit. 
Town  of  Manitou  v.  First  Nat.  Bank  [Colo.] 
86  P.  7fe. 

78.  See  3  C.  L.  42  4. 


TO.  The  fact  that  a  bank  enters  a  specific 
deposit  of  another  bank  as  a  general  deposit 
will  not  change  the  character  of  the  deposit, 
so  as  to  deprive  the  correspondent  bank  of 
the  right  to  apply  such  specific  deposit  ac- 
cording to  the  agreement  upon  which  it  was 
deposited,  as  against  the  receiver  of  the  de- 
positing bank.  Thus,  where  a  bank  dis- 
counted tlie  note  of  the  president  of  another 
bank  under  an  express  agreement  that  the 
proceeds  were  to  be  placed  in  a  specific  de- 
posit to  the  credit  of  the  borrowing  bank, 
not  subject  to  check  but  to  be  retained  as 
security  for  and  to  be  applied  to  the  note 
at  maturity,  it  was  held  that  the  discount- 
ing bank  had  the  right,  upon  the  insolvency 
of  the  other  bank,  to  apply  the  deposit  to 
the  payment  of  the  note;  the  transaction  be- 
ing really  for  the  benefit  of  the  bank  which 
failed,  and  the  object  thereof  being  merely 
to  swell  the  credits  of  such  bank  so  as  to 
justify  the  amount  of  loans  carried  by  such 
bank.  Cherry  v.  City  Nat.  Bank  [C.  C.  A.] 
144  P.  587. 

80.  Where  the  purchaser  of  real  estate 
has  signed  the  completed  act  of  purchase, 
but  does  not  take  possession  thereunder,  and, 
instead  of  paying  the  price,  by  agreement 
with  the  seller,  deposits  the  same  in  bank, 
subject  to  tlie  conditio  nthat  it  shall  not  be 
paid  to  tlie  latter  until  the  title  to  the  prop- 
erty sliall  have  been  examined  and  found  to 
be  good,  and  where  it  appears  that  there  is 
a  defect  in  the  title,  of  which  the  purchaser 
was  informed  when  tlie  act  was  signed  by 
him,  and  which  it  was  the  purpose  of  the 
agreement  and  the  deposit  to  give  the  seller 
a  reasonable  opportunity  to  cure,  tlie  monej' 
cannot  be  wit'ndrawn  by  the  purchaser  with- 
out the  consent  of  the  seller  until  such  rea- 
sonable opportunity  shall  have  been  ex- 
hausted. Holliday  v.  Hammond  State  Bank 
[La.]  41  So.  198.  The  money  so  deposited  is 
placed  beyond  the  control  of  the  purchaser 
and  withheld  from  the  seller,  and  the  bank. 
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ceiver  of  a  hank,  to  the  exclusion  of  the  claims  of  other  creditors,  unless  such  de- 
posit can  be  identified.^^' 

Trust  funds.^- — A  trust  deposit  may  be  created  by  accident  or  mistake,®^  or  by 
the  wrongful  acts  of  tho  Ijank.^'*  The  fact  that  a  bank  has  a  claim  against  the  trust 
funds  will  not  necessarily  disqualify  it  from  receiving  the  deposit  of  such  funds.-'' 
Trust  funds  on  deposit  with  a  bank  may  be  recovered  from  an  assignee  or  receiver 
of  the  bank  whenever  they  can  be  traced ;  *^  nor  can  the  bank  apply  such  funds  upon 
an  individual  debt  of  the  depositor.^" 

Slander  of  credit  or  damages  for  failure  to  pay  cliecl'.^'' — A  bank  is  liable  in 
damages  to  a  depositor  for  refusing  to  pay  his  check  when  he  has  suflBcient  funds  on 
deposit  to  pay  it.®^  Such  liability  is  not  controlled  by  the  statute  of  limitations 
relating  to  actions  founded  on  fraud.  ^° 

Action  to  recover  deposits.^^ — As  a  general  rule  an  action  to  recover  a  general 
deposit  must  be  preceded  by  a  fonnal  demand  for  payment,^^  a,r.fl  the  statute  of 
limitations  begins  to  run  against  the  right  to  recover  upon  an  open  bank  account  only 
after  formal  demand.^^  But  a  cause  of  action  upon  a  certificate  of  deposit  is  not 
dependent  upon  a  formal  demand  for  payment.^-*     Where  the  plaintiff  claims  that 


not  having-  been  advised  by  both  parties  of 
either  tlie  failure  or  the  fulfilment  of  the 
condition,  the  purchaser  has  no  right  to  draw 
the  money  and  the  seller  has  no  right  to  de- 
mand that  it  be  turned  over  to  him,  and  the 
bank  incurs  no  liability  for  damages  for  re- 
fusing to  honor  the  check  of  the  purchaser 
therefor.      Id. 

81.  Italian  Fruit  &  Importing  Co.  v.  Pen- 
niman,   100  Md.   698,   61   A.   694. 

8a.     See  .5  C.  L.  361. 

83.  First  Nat.  Bank  v.  Wakefield  [Cal.]  83 
P.  1076. 

84.  Trust  as  to  proceeds  of  collection  cre- 
ated by  the  failure  of  the  bank  to  comply 
with  directions  as  to  remittance.  Hutchin- 
son v.  Nat.  Bank  of  Commerce  [Ala.]  41  So. 
143.  An  indemnity  bond  executed  to  induce 
a  county  treasurer  to  deposit  county  funds 
in  a  bank  is  valid,  regardless  of  -whether  it 
was  lawful  for  the  treasurer  to  make  such 
deposit.  T\^eddington  v.  Jones  [Tex.  Civ. 
App.]   91  S.  W.  SIS. 

85.  It  was  not  necessarily  wrongful  for  a 
receiver  to  deposit  funds  belonging  to  the 
estate  in  a  bank  which  was  a  party  to  the  lit- 
igation. State  V.  Corning:  State  Sav.  Bank 
[Iowa]   10  N.  "W.   159. 

86.  Trust  as  to  proceeds  of  collection  cre- 
ated by  failure  of  bank  to  comply  with  di- 
rections as  to  remitting  such  proceeds. 
Hutchinson  v.  National  Bank  of  Commerce 
[Ala.]   41   So.  143. 

87.  Boyle  v.  Northwestern  Nat.  Bank,  125 
Wis.  498,  104  N.  W.  917,  103  N.  TV.  1123;  First 
Nat.  Bank  v.  Wakefield  [Cal.]  S3  P.  1076. 
See  ante  this  section,  subd.  Set-off  of  Debts 
Due  Bank  Against  Deposit. 

88.  See  5  C.  L.   362. 

89.  Where  the  refusal  to  pay  w-as  due  to 
an  error  of  the  bank  teller  in  supposing  that 
the  plaintiff's  deposit  was  in  tlie  savings  de- 
partment of  the  bank.  Lorick  v.  Palmetto 
Bank  &  Trust  Co.  [S.  C]  54  S.  E.  206.  The 
liabilitj'-  of  a  bank  to  its  depositor  for  sub- 
stantial damages,  temperate  in  am.ount,  for 
refusing  to  pay  his  check  not  exceeding  his 
credit,  is  generally  if  not  universally  recog- 
nized. And  it  is  not  necessary  to  recovery 
that    there    should   be   proof   of   special    dam- 


ages, the  law  presuming-  that  the  result  is 
injurious  to  the  credit  of  the  depositor  from 
the  general  experience  of  men  in  such  trans- 
actions. Id.  This  rule  applies  even  where 
the  bank  officer,  in  refusing  to  pay  the  check, 
expressly  said  the  drawer  had  funds  to  her 
credit  in  the  savings  department,  and  that 
the  check  would  be  paid  on  presentation  of 
the  passbook,  and  hence  there  was  no  dec- 
laration against  the  solvency  and  reliability 
of  the  depositor.     Id. 

90.  Sucli  an  action  is  not  controlled  by  the 
three  years'  limitation  provided  for  by  Code 
Civ.  Proc.  §  338,  subd.  4,  but  by  §  3339.  re- 
lating to  actions  upon  contracts  or  other  liti- 
gations founded  upon  a  written  instrument. 
Smith's  Cash  Store  v.  First  Nat.  Bank  [Cal.] 
84  P.  66^. 

01.     .See  5  C.  L.  362. 

92.  One  who  deposits  money  for  his  credit 
in  such  an  account,  without  any  special  un- 
derstanding to  the  contrary,  is  presumed  to 
accept  the  undertaking  of  the  bank  to  pay 
according  to  the  general  usage  in  such  cases, 
which  is  known  to  all  men.  There  being 
such  a  general  custom,  without  some  special 
stipulation  to  tlie  contrary,  the  contract  be- 
tween the  bank  and  its  general  depositors, 
by  necessary  implication,  accords  therewith. 
So  a  breach  of  the  bank's  obligation  to  pay 
upon  a  proper  demand  being  made,  or  some 
act  on  the  part  of  the  bank  dispensing  with 
such  demand,  is  essential  to  a  cause  of  ac- 
tion for  recovery  of  it  and  set  the  statutes  of 
limitations  running  in  respect  to  the  debt. 
Koelzer  v.  First  Nat.  Bank,  125  Wis.  595,  104 
N.  W.   838. 

93.  See  Rev.  St.  1898,  §  4226.  Mere  bank 
credits  are  an  exception  to  the  accounts  re- 
ferred to  in  this  statute,  since  the  demand 
for  payment  is  essential  to  put  the  bank  in 
defense.  Koelzer  v.  First  Nat.  Bank,  125 
Wis.  595,  104  N.  W.  838.  Rev.  St.  1898,  §  4222, 
subd.  3,  does  not  cover  such  case,  it  being 
understood  that  the  statutes  begin  to  run 
only  from  the  time  the  cause  of  action  is 
complete.     Id. 

»4.  Koelzer  v.  First  Nat.  Bank,  125  Wis. 
595,   104  N.   \sr.  838. 
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the  bank  wrongfully  applied  his  deposit  upon  a  note,  plaintiff's  failure  to  return 
the  note  to  the  bank  is  not  per  so  a  defense.''^  An  action  to  reccver  a  bank  deposit 
may  be  maintained  by  a  person  for  whose  benefit  the  deposit  was  made,°*^  or  by  the 
equitable  owner  thereof."^  Questions  of  pleading  ^^  and  evidence  ^^  are  considered 
in  the  notes. 

Notes  payahle  at  hank. — There  is  an  implied  understanding  that  the  bank  shall 
pay  notes  made  by  the  depositor  payable  at  the  bank ;  ^  and  it  is  not  only  the  privilege 
of  a  bank  to  charge  an  overdue  note  to  the  deposit  account  of  the  maker,-  but  as  to 
a  surety  on  the  note,  it  is  the  duty  of  a  bank  to  apply  the  maker's  deposit  upon  the 
note.^  But  this  rules  does  not  apply  where  the  depositor  notifies  the  bank  not  to 
apply  his  deposit  to  any  notes  without  notice  to  hiin.* 


95.  As  where  the  note  was  received  by 
the  plaintiff  witli  otlier  vouchers,  no  demand 
having-  been  made  by  the  defendant  tlierefor, 
and  it  not  appearing  that  tlie  defendant  was 
injured  by  the  plaintiff's  failure  to  return 
the  note  before  the  suit.  Elliott  v.  Worced- 
ter  Trust  Co.,  189  Mass.  542,  75  N.  E.  944.. 

96.  As  where  a  vendee  of  a  mining  claim 
deposited  with  the  defendant  a  certain  sum, 
to  be  paid  to  the  plaintiff  upon  the  perform- 
ance by  him  of  his  part  of  the  contract  and 
upon  the  failure  of  such  vendee  to  make  first 
payment  agreed  upon  in  such  contract. 
Peirson  v.  Pierce  [Wash.]  84  P.  731.  In  such 
case  the  vendee  may  be  substituted  as  de- 
fendant, the  bank  having  paid  the  money 
into  court.  Id.  Such  an  action  is  an  action 
for  the  recovery  of  specified  property,  under 
2  Ballinger's  codes  and  statutes,  §  6506,  pro- 
viding that  on  appeal  from  a  judgment  for 
the  recovery  of  money  the  appeal  bond  shall 
be  in  a  penalty  double  the  amount  of  dam- 
ages and  costs  recovered.  Id.  Newly  dis- 
covered evidence  that  a  co-purchaser  was  to 
receive  a  commission  from  the  plaintiff  was 
evidence  of  fraud,  but  not  sufficient  to  re- 
quire a  new  trial.     Id. 

97.  Where  in  an  action  by  a  party  claim- 
ing to  be  the  equitable  owner  of  a  bank  de- 
posit, several  interveners  claimed  the  de- 
posit as  equitable  owners,  it  was  held  that 
the  amount  upon  wliich  the  plaintiff's  pro- 
portion should  be  based  upon  distribution 
was  tlae  lowest  balance  to  the  credit  of  the 
depositor  between  the  time  wlien  the  plaint- 
iff's money  was  deposited  and  tlie  time  when 
the  first  deposit  was  made  for  tlie  interven- 
ers. Boyle  V.  Northwestern  Nat.  Bank,  125 
Wis.   498,   104  N.   W.    917,   103   N.   W.   1123. 

98.  In  an  ordinary  action  at  law  to  re- 
cover specified  items  of  deposit,  tiie  plaintiff 
cannot  recover  upon  proof  of  other  deposits. 
Boothe  v.  Farmers'  &  Traders'  Nat.  Bank 
[Or.]  83  P.  785.  An  allegation  in  an  action 
to  recover  a  deposit  that  the  deposit  was 
made  on  or  about  February  21,  1903,  did  not 
preclude  the  plaintiff  from  relying  upon  a 
deposit  made  on  February  24,  1903.  Elliott 
v.  Worcester  Trust  Co.,  189  Mass.  542,  75 
N.  E.   944. 

99.  In  such  an  action  parol  evidence  is 
admissible  to  vary  the  contract  pursuant  to 
^vhicll  the  deposit  was  made.  Peirson  v. 
Pierce  [Wash.]  84  P.  731.  In  an  action  upon 
a  certificate  of  deposit,  ■wherein  the  defend- 
ant pleaded  payment  and  relied  among  other 
tilings  upon  tlie  staleness  of  the  claim,  it 
was    held    that    the    abstracts    of    the    bank 


made  by  a  deceased  expert  in  other  proceed- 
ings were  admissible  to  contradict  the  testi- 
mony of  the  bookkeeper  of  the  defendant 
firm,  such  bookkeeper  having  no  personal 
knowledge  of  the  transaction  and  having 
testified  entirely  from  memory.  Rosenstock 
V.  Dessar,  109  App.  Div.  10,  95  N.  Y.  S.  1064. 
The  fact  that  a  certificate  of  deposit  has 
been  in  plaintiff's  possession  for  more  than 
twenty  years  is  evidence  of  payment.  Id. 
Where  an  administrator  seeks  to  recover  a 
deposit  made  by  the  decedent,  he  must  show 
that  sucli  deposit  existed  at  the  time  of  tlie 
decedent's  death,  and  where  the  date  of  the 
decedent's  death  did  not  appear,  a  pass  book 
of  tlie  decedent's  account  showing  a  depor^it, 
but  also  showing  that  the  deposit  was  with- 
draw^n  several  months  later,  was  sufficient  to 
sustain  a  recovery.  Harris  v.  State  Bank,  97 
N.  Y.  S.  1044. 

1.  See  Rev.  Laws,  c.  73,  §  104.  But  this 
would  not  include  notes  made  long  before, 
and  payable  at  another  bank.  Elliott  v. 
Worcester  Trust  Co.,  189  Mass.  542,  75  N.  E. 
944. 

2.  Partnership  note:  Where  nothing  ap- 
pears to  sliow  that  an  indorsement  of  a  note 
in  tlie  partnership  name  by  one  of  the  part- 
ners was  witliout  authority  of  the  other 
partner,  and  there  is  nothing  to  sliow  that 
the  transaction  is  not  within  the  scope  of 
the  partnership  business,  or  to  put  the  bank 
upon  its  guard  as  to  the  true  nature  of  the 
transaction,  the  bank  may  charge  such  note 
to  tlie  deposit  account  of  the  continuing 
partner  after  tlie  dissolution  of  the  firm,  al- 
though the  indorsement  was  made  by  and  for 
the  benefit  of  the  other  partner.  Calvert 
Bank  V.  J.  Katz  &  Co.,  102  Md.  56,  61  A.  411. 
In  an  action  by  a  continuing  partner  against 
a  bank  to  recover  tlie  amount  of  a  note 
wliicli  was  charged  to  the  plaintiff's  account, 
after  the  dissolution  of  tlie  firm,  there  was 
no  question  of  recoupment,  and  it  was  error 
to  charge  upon  that  theory.  The  only  ques- 
tion in  the  case  waS'  the  rig'ht  of  the  bank 
to  charge  the  note  to  the  plaintiff.  Id.  In 
such  case  the  defendant's  liability  is  for  the 
jury.     Id. 

3.  Though  the  deposit  is  not  made  until 
after  the  maturity  of  the  note.  Bank  of 
Taylorsville  v.  Hardesty    [Ky.]    91   S.  W.   729. 

4.  Where  a  bank  acquired  the  assets,  in- 
cluding the  deposits,  of  another  bank,  it  took 
such  deposits  subject  to  and  with  notice  of 
the  conditions  upon  which  tlie  deposits  were 
held  by  such  other  bank,  and  was  bound  b;.- 
a  notice  to  the  other  bank  not  to  apply  them 
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Certification.^ — In  the  ordinary  conrse  of  business  of  a  bank  the  certifying  of 
a  check  imports  that  the  drawee  has  funds  of  the  drawer  at  the  time,  of  which  a 
sufficient  sum  shall  be  retained  to  meet  the  payment  of  the  paper  on  presentation," 
ond  to  give  validity  to  negotiable  paper,  so  as  to  facilitate  its  circulation,  the  rules 
of  law  impose  upon  a  bank  primary  liability  for  certified  checks  drawn  upon  it  by 
a  depositor  or  a  customer ;  '^  but  where  an  agent  of  a  bank  draws  a  draft,  payable 
to  himself,  or  certifies  a  check  which  he  *issues,  Avhereby  the  funds  of  the  bank  are 
or  may  be  Avithdrawn  for  his  benefit,  the  transaction  is  extraordinary,  and  before  the 
bank  can  be  rendered  liable  thereon  the  person  receiving  such  draft  or  check  is 
bound  to  make  inquiry  from  other  officers  of  the  bank  in  respect  to  the  validity  of 
the  paper.^ 

§   7.     Circulating  notes.^ 

§  8.  Loan  and  discounts}'^ — Acts  forbidding  unincorporated  persons  from 
conducting  a  banking  business  do  not  necessarily  render  invalid,  a  contract  for  the 
loan  of  money  by  an  imincorporated  banking  company, ^^  and  one  who  borrows  money 
from  such  a  de  facto  bank  cannot  set  up,  in  defense  to  an  action  to  recover  such 
money,  that  the  bank  is  not  a  legally  constituted  bank.^^  A  bank  may,  under  agree- 
ment with  a  depositor,  make  loans  out  of  the  latter's  deposit;  ^"  but  a  bank  has  no 
authority  growing  out  of  the  relation  of  depositor  and  banker  to  make  a  loan  for 
Ihe  depositor  out  of  his  deposit.^*     The  depositor,  however,  may  ratify  such  a  loan.^^ 

Where  a  bank  discounts  paper  for  one  of  its  depositors,  giving  him  credit 
therefor  upon  its  books  for  the  proceeds,  it  is  not  a  bona  fide  holder,  unless  some 
other  and  valuable  consideration  passes.^*^     Where  a  bank  discounts  paper  for  the 


to  the  notes  of  the  depositor  without  notice. 
EUiott  V.  Worcester  Trust  Co.,  189  Mass.  542, 
75  N.   E.   944. 

5.  See  5  C.  L.  362. 

6.  The  certifying  of  a  check  is  equivalent 
to  an  acceptance  of  a  bill  of  exchange,  pay- 
able on  demand,  whereby  tlie  sum  so  speci- 
fied is  immediately  transferred  from  the 
drawer's  account,  tliereby  making-  the  bank 
primarily  liable  to  a  bona  fide  holder  of  tlie 
check  for  value.  State  v.  Miller  [Or.]  85  P. 
81. 

T.     State  V.  MiUer  [Or.]   85  P.  81. 

8.  State  V.  Miller  [Or.]  85  P.  81.  V/here 
such  a  check  was  cashed  by  another  bank, 
such  bank  was  chargeable  witli  knowledge 
of  the  law  and  custom  applicable  to  banking 
business  and  hence  could  not  have  relied 
upon  any  primary  liability  on  the  part  of 
t(ie  bank  upon  which  the  check  was  drawn. 
Id. 

9, 10.     See   5  C.  L.    363. 

11.  Banking  Act,  p.  132,  §  57,  merely  pre- 
.scribes  a  penalty  upon  the  officers  of  an  vm- 
incorporated  banking  company.  Campbell  v. 
Pertli  Amboy  Shipbuilding  &  Engineering 
Co.    [N.  J.   Eq.]    62  A.   319. 

12  The  plaintiff  w^as  Incorporated  as  a 
bank  by  act  of  February  1,  1S72,  with  the 
privilege  to  continue  as  such  for  twenty 
years,  and  in  January,  1872,  it  took  proceed- 
ings to  extend  its  corporate  existence  under 
act  April  21,  1876  (Gen.  St.  p.  972,  §  302).  It 
was  contended  that  this  latter  act  did  not  ap- 
ply to  banks,  but  it  was  held  that  sucli  de- 
fense was  unavailable  in  an  action  to  fore- 
close mortgages  securing  borrowed  money. 
Campbell  v.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.    [N.  J.   Eq.]    62   A.   319. 

13.     Where  the  casliier  of  the  bank,  acting 


as  the  agent  of  a  depositor,  lent  the  money 
of  such  depositor  to  a  third  party,  taking  a 
note  from  the  borrower  payable  to  the  bank, 
whicli  note  was  indorsed  by  the  bank  to  the 
depositor  without  consideration,  the  bank 
was  not  thereby  rendered  liable  upon  the 
note.  First  Nat.  Bank  v,  Anderson  [C.  C.  A.] 
141  F.  926.  The  fact  that  the  borrower  de- 
posited the  money  so  obtained  witli  tlie  bank, 
and  thereafter  paid  an  Indebtedness  to  the 
bank  with  a  portion  of  such  money,  was  not 
sucli  a  consideration  as  would  render  the 
bank  liable.     Id. 

14.  Valley  Bank  of  Phoenix  v.  Brown 
[Ariz.]  83  P.  362.  In  an  action  by  a  depos- 
itor to  recover  the  amount  of  a  loan  alleged 
to  have  been  made  out  of  the  plaintiff's  de- 
posit without  authority,  evidence  that  the 
goods  taken  as  security  were  of  a  perishable 
character   was    admissible.     Id, 

15.  Evidence  held  not  to  shovir  ratifica- 
tion, because  the  depositor  was  not  informed 
as  to  tlie  character  of  tlie  securities  taken 
by  tlie  bank.  Valley  Bank  of  Plioenix  v. 
Brown    [Ariz.]    S3  P.   362. 

16.  Such  transaction  simply  created  the 
relation  of  debtor  and  creditor,  and  so 
long  as  that  relation  continues  and  the  de- 
posit is  not  drawn  the  bank  is  not  an  inno- 
cent holder,  even  though  it  took  the  paper 
before  maturity  and  without  notice.  City 
Deposit  Bank  v.  Green  [Iowa]  106  N.  W.  942. 
But  wliere  a  bank  after  discounting  notes, 
the  proceeds  of  which  were  placed  to  the  ac- 
count of  the  borrower,  allowed  the  borrower 
to  check  out  more  than  the  notes  amounted 
to  before  the  maturity  of  the  notes,  it  was 
held  that  the  bank  was  a  bona  fide  holder 
for  value  of  such  notes.     Id. 
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officers  of  another  bank  or  corporation,  it  will  depend  upon  the  circumstances  of 
the  transaction  whether  such  other  bank  or  corporation  will  be  bound.^"  It  is  not 
the  custom  of  bank  institutions  to  give  notices  to  the  makers  of  notes  that  such 
notes  have  been  discounted.^^ 

A  pledge  ^^  or  mortgage  "^  given  to  a  bank  to  secure  a  loan  may  cover  future  ad- 
vances or  loans  where  it  is  so  agreed.-^ 

Under  hanlcruptcy  act.  A  pledge  of  property  to  secure  a  note  discounted  by  a 
bank,  which  expressly  provides  that  the  pledge  shall  apply  to  any  liability  there- 
after contracted  is  valid,  though  executed  within  four  months  prior  to  the  bank- 
ruptcy of  the  pledgor,  not  only  as  to  the  notes  discounted  at  the  time  but  also  as  to 
notes  thereafter  discounted  by  the  bank  on  the  faith  of  the  pledge.--  'Whatever  re- 
mains of  the  proceeds  of  the  security  after  paying  the  debt  for  Avhich  it  was  given 
belongs  to  the  debtor,^^  or  his  assignee.-*  A  bank  holding  the  title  to  land  as  se- 
curity for  a  loan  is  not  liable  for  the  removal  by  another  person  of  timber  there- 
from.-^ A  judgment  against  a  bank  with  respect  to  collateral  securities  held  by  it  is 
binding  tipon  the  assignor  of  such  securities. -° 


17.  Many  cases  have  arisen  in  whicli  the 
discounting'  bank  has  sought  to  recover  from 
another  bank  on  notes  sig-ned  personally  by 
one  of  its  executive  officers,  on  the  ground 
that,  notwithstanding  the  personal  signature, 
the  loan  was  really  made  for  and  in  the  in- 
terest of  the  bank  itself.  One  of  the  tests 
of  liability  in  svich  cases  is  whether  the  loan 
was  made  for  the  benefit  of  the  bank  or  of 
the  individual  officer;  and  this  has  often  been 
determined  by  ascertaining  which  party  in 
fact  received  the  benefit  of  tlie  loan  or 
whether  tlie  bank  subsequently  ratified 
loan  as  its  own.  Cherry  v.  City  Nat.  Bank 
[C.  C.  A.]  144  F.  587.  Where  the  president  of 
one  bank  secured  the  discount  of  his  per- 
sonal note  by  another  bank,  on  condition 
that  the  proceeds  of  such  note  was  lo  be 
placed  to  the  credit  of  the  borrower's  bank, 
and  be  held  for  the  payment  of  the  note,  the 
transaction  being  intended  to  make  a  proper 
showing  of  tlie  accounts  of  such  bank  upon 
inspection  by  the  examiner,  it  was  held  that 
the  transaction  was  really  between  the  two 
banks.  Id.  "Where  a  bank,  in  order  to  aid  a 
trust  company  in  carrying  out  a  scheme  for 
consolidation  with  another  trust  company, 
purchased  stock  from  trust  company  in  open 
market,  and  took  the  promissory  notes  of 
three  employes'  of  such  trust  company  for 
the  amount  of  the  money  advanced  for  the 
purchase  of  such  stock,  the  trust  company 
was  not  primarily  liable  to  the  bank  for  such 
amount,  but  was  liable  only  as  guarantor. 
Maryland  Trust  Co.  v.  National  Mechanics' 
Bank    [Md.]    63  A.   70. 

IS-  A  bank  having  discounted  a  note  in 
reliance  iipon  the  representations  of  the 
maker,  the  maker  could  not  thereafter  com- 
plain that  the  bank  gave  no  notice  of  the 
discounting  of  the  note.  Sti-ang  v.  MacAr- 
thur,    212   Pa.    477,    61  A.   1015. 

19.  Tlie  president  of  a  corporation  held  to 
have  been  authorized  to  pledge  the  corpora- 
tion's property  to  secure  notes  discounted  by 
a  bank.  Love  v.  Export  Storage  Co.  [C.  C. 
A.]  143  F.  1. 

20.  Evidence  in  an  action  by  bank  to  fore- 
close  a   mortgage   given    to   secure   discount. 


held  not  to  show  that  certain  notes  given 
by  tlie  mortgagee  to  the  bank  as  collateral 
spcurits'^  were  to  be  credited  as  payments 
upon  the  mortgage  debts.  Campbell  v.  Perth 
Amboy  Shipbuilding  &  Engineering  Co.  [N. 
J.   Eq.]    62  A.   319. 

21.  A  provision  in  a  contract  whereby 
property  is*  pledged  to  secure  a  note  dis- 
counted by  a  bank,  that  such  pledge  should 
cover  any  liability  thereafter  created,  w^as 
sufficient  to  make  the  pledge  cover  notes 
subsequently  discounted  by  the  bank,  al- 
though such  notes  -were  not  specifically  men- 
tioned in  the  contract.  Love  v.  Export  Stor- 
age Co.  [  C.  C.  A.]  143  P.  1.  A  mortgage  re- 
citing that  it  is  given  to  secure  certain  notes 
payable  in  a  certain  time  to  be  discounted  by 
a  bank  in  the  future  will  cover  demand  notes 
discounted  for  the  mortgagor  by  the  bank, 
where  such  is  the  intention  of  the  parties. 
Campbell  v.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.    [N.  J.   Eq.]    62  A.   319. 

22.  Love  V.  Export  Storage  Co.  [C.  C.  A.] 
143  F.  1. 

23.  Evidence  in  an  action  against  a  bank 
for  the  balance  of  tlie  proceeds  of  an  insur- 
ance policy  assigned  to  the  bank  as  security 
for  a  debt,  after  the  payment  of  such  debt, 
held  that  it  was  error  to  direct  a  verdict 
against  the  bank.  Tharp  v.  Porter  [Tex. 
Civ.   App.]    93  S.  W.   530. 

24.  TA^here  tlie  security  held  by  a  bank  is 
assigned  by  the  debtor,  it  is  immaterial  ■what 
consideration  the  assignee  gives  to  such 
debtor;  nor  is  it  necessary  that  the  assignee 
be  an  innocent  purchaser.  The  only  issue 
between  the  assignee  and  the  bank  is  the 
indebtedness  for  which  the  security  was 
given  as  of  the  date  of  notice  to  the  bank  of 
the  assignment.  Tharp  v.  Porter  [Tex.  Civ. 
App.]   93  S.  W.   530. 

25.  Tucker  v.  Benedict   [La.]    41  So.  226. 
2G.     Where  a  city  assigned  tax  certificates 

to  a  bank  as  collateral  security,  giving  the 
bank  authority  to  collect  them,  the  city  w^as 
bound  by  a  judgment  against  the  bank  de- 
claring such  certificates  void.  City  of  Car- 
thage V.  Weesner,  116  Mo.  App.  US,  92  S.  W. 
178. 
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In  Xew  York  the  banking  law  is  exclusive  upon  the  entire  subject  of  usury  so 
far  as  it  applies  to  or  atfects  state  banks.-" 

Advances  against  hills  of  lading.-^ — Where  a  bank  makes  an  advance  upon  the 
security  of  a  bill  of  lading,  the  right  of  possession  of  the  property  vests  in  the 
bank.-°  A  statute  prohibiting  banks  from  engaging  in  trade  by  buying  and  selling 
chattels  will  not  prevent  a  bank  from  causing  goods  to  be  shipped  in  its  name  as 
security  for  mone}'  advanced  to  the  real  cuTier  and  shipi^er  of  such  goods  for  the 
purchase  thereof.^*' 

Drafts  with  hills  of  lading  attaclied."^ — Where  the  bank  gives  the  seller  of  the 
goods  credit  for  the  amount  of  the  draft,  the  title  to  the  goods  is  thereby  vested  in 
the  bank,^-  and  a  delivery  of  the  goods  by  the  carrier  to  any  one  except  the  bank 
is  a  conversion. ^^  And  a  bank  to  which  a  bill  of  lading  with  draft  attached  is  sent 
has  no  authorit}'  to  sell  the  goods  to  a  part}'  other  than  the  drawee,  without  notice 
to  the  shipper.^- 

§  9.  Collections.^^ — An  indorsement  and  deposit  of  a  check  upon  another  bank 
ordinarih-  passes  the  title  to  the  bank  with  whom  the  deposit  is  made."^  So,  also, 
where  a  bank  holding  the  title  to  a  check  b}^  ordinary  indorsement  from  a  depositor 
reindorses  it  to  a  correspondent  for  collection,  the  title  to  the  cheek  passes  to  the 
correspondent ;  ^^  but  where  a  draft  is  given  to  a  bank  with  specific  direction  to  col- 
lect and  remit  the  proceeds,  the  relation  of  j^i'ineipal  and  agent,  and  not  that  of 


27.  See  laws  1S92,  p.  1869,  c.  698,  §  55.  Ac- 
tion by  a  receiver  of  a  state  bank  to  recover 
upon  a  promissory  note  discounted  by  the 
bank.  Usury  held  n6  defense.  Schlesinger 
V.  Leheimer,  49  Misc.  419,  99  N.  T.  S.  819. 

28.  See  5  C.  L.   36-3. 

29.  So,  also,  where  the  railroad  company 
delivers  the  property  to  a  warehouse  com- 
pany w^hich  executes  its  receipts  therefor  and 
delivers  them  to  the  railroad  company  which, 
in  turn,  exchanges  them  with  the  bank  for 
the  bills  of  lading.  National  Bank  v.  Citi- 
zens' Nat.  Bank  [Tex.  Civ.  App.]  93  S.  V^\ 
209.  A  bank  liaving  the  right  of  possession 
of  property  by  reason  of  having  made  ad- 
vances upon  the  security  of  bills  of  lading 
may  avail  itself  of  the  remedy  of  trial  of  the 
rights  of  the  property  where  such  property 
is  actually  ceased  under  a  levy:  but  not 
where  the  levy  is  made  merely  by  giving  the 
bank  notice  without  disturbing  the  posses- 
sion of  the  bank.     Id. 

30.  Griffin  v.  Wabash  R.  Co.,  115  Mo.  App. 
549,   91  S.  W.   1015. 

31.  See   5   C.   L.   363. 

32.  Tishomingo  Sav.  Inst.  v.  Johnson, 
Nesbitt  &  Co.    [Ala.]    40  So.   503. 

33.  Where  the  goods  were  attached  by  a 
creditor  of  the  seller,  the  intervention  by  the 
bank  in  the  attachment  proceedings,  claim- 
ing the  goods,  constituted  an  election  to 
pursue  its  remedj^  in  detinue  against  the  at- 
taching creditor  instead  of  trover  against 
the  carrier.  Tishomingo  Sav.  Inst.  v.  John- 
son, Nesbitt  &  Co.    [Ala.]    40   So.   503. 

34.  Such  a  sale  would  be  a  conversion  of 
the  property,  for  ■which  the  bank  v^rould  be 
liable  to  the  shioper.  Gregg  v.  Bank  of  Co- 
lumbia [S.  C]  52  S.  E.  105.  Even  where  the 
shipper  has  pledged  the  goods  by  indorse-, 
ment  of  the  draft,  he  may  maintain  an  action 
against  the  bank  for  conversion,  without 
showing  payment  of  the  debt  for  which  the 
property    was    pledged    or    demand    for    the 


property,  TPhere  he  has  no  notice  of  the  con- 
version until  after  it  has  been  consummated. 
Id. 

35.  See  5  C.  L.  3  64.  See,  also,  special  ar- 
ticle Collection  of  Forged  or  Altered  Paper, 
3  C.  L.  428. 

36.  If  tlie-  payee  o(  a  check  dra,wn  on  a 
bank  in  a  city  other  than  of  his  residence 
indorses  it  and  deposits  it  in  his  home  bank 
in  the  usual  and  ordinary  manner,  and  with- 
out any  agreement  or  understanding  in  ref- 
erence to  the  transaction  other  than  such  as 
the  law  implies,  the  check  becomes  the  prop- 
erty of  the  indorsee.  Noble  v.  Doughten 
[Kan.]    83  P.   1048. 

In  Alabama  it  is  held  that  a  bank  which 
receives  a  check  for  collection,  and  enters  the 
face  value  of  it  as  a  deposit  credit  to  its 
owner,  becomes  the  agent  of  the  ow-ner  to 
collect  it;  and  that  if  the  collection  is  not 
made,  the  bank's  right  to  charge  off  the  de- 
posit arises;  but  if  the  collection  is  made, 
the  relation  of  depositor  and  banker  Is  con- 
summated. Jefferson  County  Sav.  Bank  v. 
Hendrix   [Ala.]   39  So.   295. 

37.  If  the  bank  holding  title  to  a  check 
under  the  circumstances  stated  indorse  it  to 
the  order  of  its  correspondent  in  the  city 
where  the  drawee  bank  is  located,  with  a 
gua.ranty  of  the  previous  indorsement,  and 
for^\'ard  it,  'with  a  deposit  slip  attached  for 
credit  as  a  deposit,  to  such  correspondent, 
who  accepts  it  on  the  terms  proposed  by  the 
indorsement  and  the  deposit  slip,  and  under- 
takes to  collect  it,  the  title  to  the  check,  no 
further  facts  appearing,  vests  in  the  second 
indorsee.  Noble  v.  Doughten  [Kan.]  83  P. 
1048.  The  fact  that  the  indorsee  may  have 
tlie  right  to  charge  tlie  check  to  the  deposit- 
or's account,  if  it  should  be  dislionored  after 
due  diligence  has  been  exercised  to  collect 
it,  does  not  affect  the  character  of  the  trans- 
fer or  render  the  bank  any  the  less  the 
owner   of   the  check.     Id. 
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creditor  and  debtor  or  of  general  depositor,  is  created. ^^  Where  a  bank  holding  a 
check  on  another  bank  for  collection  is  informed  by  the  drawee  bank,  through  mis- 
take, that  the  check  is  good,  the  collecting  bank  is  not  thereby  authorized  to  charge 
the  amount  of  such  check  to  the  account  of  the  drawee  bank,^^  The  court  will  take 
judicial  notice  of  the  custom  of  bankers  to  require  drafts  to  be  indorsed  by  the 
party  depositing  theni.'*" 

Duty  to  preserve  rights  of  parties. ^^ — If  a  bank  fails  to  collect  a  check  through 
fault  of  its  own,  it  is  liable  to  the  holder  for  all  damages  sustained  by  him  through 
such  failure;  *-  and  this  liability  may  be  enforced  by  an  action  of  assumpsit  sound- 
ing in  damages  for  a  breach  of  the  bank's  implied  undertaking  to  use  due  care  and 
diligence  to  collect  the  check,"*^  or  by  an  action  in  case  for  damages  resulting  from 
negligence  in  performing  the  duties  in  respect  to  the  collection  imposed  upon  it  by 
law.**  But  the  damages  recoverable  are  by  no  means  necessarily  the  amount  of  the 
check.*^  The  depositor  cannot,  therefore,  recover  upon  the  common  counts,*^  but 
must  allege  and  prove  his  damages.*^  The  bank  must  use  due  diligence  in  present- 
ing a  check  deposited  with  it  for  collection.*®     So,  also,  where  a  bank,  to  whom  a 


38.  In  such  case  the  collecting-  bank  can- 
not, without  the  consent  of  the  owner  of  the 
draft,  change  the  relation  so  created  by  any 
subsequent  conduct  of  its  own  dealing  with 
the  proceeds  of  the  draft  when  collected. 
Hutchinson  v.  National  Bank  of  Commerce 
[Ala.]  41  So.  143.  Where,  therefore,  a  bank 
sent  a  draft  to  another  bank  witli  instTuc- 
tlons  to  collect  and  remit  the  proceeds  to  a 
third  bank,  and  the  collecting  bank  remitted 
the  proceeds  by  its  own  draft  upon  another 
bank  direct  to  the  first  bank,  and  such  bank 
immediately  forwarded  the  draft  for  collec- 
tion, but  payment  was  refused  on  account  of 
the  insolvency  of  the  drawer,  it  was  held 
that  the  violation  by  the  collecting  bank  of 
the  instruction  given  to  it  created  a  trust 
as  to  the  proceeds  of  the  draft  in  favor  of 
the  bank  from  which  it  was  received,  ani 
that  sucli  proceeds  might  be  traced  into  the 
hands  of  the  receiver  or  the  assignee  of  the 
collecting   bank.     Id. 

39.  A  check  being  a  bill  of  exchange 
within  the  meaning  of  general  statutes  1901 
providing  that  no  one  shall  be  charged  as  an 
acceptor  of  a  bill  of  exchange  except  in 
writing.  Interstate  Nat.  Bank  v.  Ringo 
[Kan.]  83  P.  119.     See  ante  §  6,  subd.  Repay- 


ment of  Deposits. 

40.  First    Nat. 
N.  W.   1019. 

41.  See  5  C.  L. 


Bank   v.    Heim    [Neb.]    107 


365. 


43.  Jefferson  County  Sav.  Bank  v.  Hen- 
drix    [Ala.]    39   So.   295. 

NOTE.  Neeligence:  Defendant  bank  re- 
ceived a  cashier's  check  for  collection  and 
entered  its  face  as  a  deposit  to  the  credit  of 
plaintiff.  Defendant  sent  {he  check  to  the 
drawee  bank  for  collection.  Drawee  dishon- 
ored it,  but  for  nine  days  defendant  failed  to 
notify  the  plaintiff  thereof,  the  drav,fee  be- 
coming insolvent  in  tlie  meantiine.  Plaintiff 
declared  on  tlie  common  counts  and  in  sev- 
eral special  counts  but  in  each  failed  to  al- 
lege any  damages  suffered.  Held,  judgment 
for  plaintiff  sliould  be  reversed.  Jefferson 
County  Savings  Bank  v.  Hendrix  [Ala.]  39 
So.  295.  There  seems  to  be  a  conflict  as  to 
the  effect  of  the  deposit  of  an  out  of  town 
check  in  a  bank.  Bank  v.  Loyd,  90  N.  T. 
530;  Scammon  v.  Kimball,  92  U.  S.  362,  23 
Law.  Ed.  4^3;  Hoffman  v.  Bank,  46  N.  J.  Law, 


604.  Contra.  Armour  Co.  v.  Davis,  118  N. 
C.  548;  Beal  v.  Somerville,  50  F.  647,  17  L. 
R.  A.  291.  This  conflict  is,  however,  perhaps 
more  apparent  tlian  real  in  tiiat  nearly  every 
case  turns  upon  some  particular  phase  of  the 
question  ■n^hich  it  presents  as  evidencing  the 
intention  of  the  parties.  Bank  v.  Hubbell, 
117  N.  Y.  384;  In  re  State  Bank,  56  Minn.  119, 
45  Am.  St.  Rep.  454;  Bank  v.  Bank,  114  N.  Y. 
28.  The  deposit  of  a.  check  in  a  bank  for 
collection  does  not  constitute  the  bank  the 
owner  of  the  check,  so  as  to  give  the  depos- 
itor a  riglit  of  action  for  money  had  and  re- 
ceived, but  merely  an  agent  for  collection. 
Balbach  v.  Frelinghuysen,  15  F.  675;  Bailie 
V.  Bank,  95  Ga.  277;  Sweeny  v.  Easter,  1  Wall. 
[U.  S.]  166,  17  Law.  Ed.  681;  In  re  State 
Bank,  56  Minn.  119,  45  Am.  ,St.  Rep.  454.  And 
the  fact  that  here  the  bank  credited  the 
plaintiff  with  the  amount  of  the  check  does 
not  necessarily  change  the  rule.  Armour  Co. 
V.  Davis,  118  N.  C.  548;  Beal  v.  Somerville,  50 
F.  647,  17  L.  R.  A.  291.  The  special  counts 
were  bad  because  of  the  lack  of  averments 
of  damages  suffered.  Morris  v.  Bank,  106 
Ala.  383;  Sohlien  v.  Bank,  90  Tenn.  221;  Trust 
Co.  V.  Newland,  97  Kj'.  464.  For  its  negli- 
gence in  collecting  tlie  defendant  is  liable  for 
the  resulting  damages  whicli  may  be,  al- 
though not  necessarily  so,  the  amount  of  the 
check.  American  Exp.  Co.  v.  Parsons,  44 
111.  312.  It  is  prima  facie  negligence  for  a 
collecting  bank  to  send  a  cashier's  check  to 
the  drawee  bank  for  collection.  Bank  v. 
Goodman,  109  Pa.  422,  58  Am.  Rep.  722;  Bank 
V.  Packing  Co.,  117  111.  lOO;  First  Nat.  Bank 
V.  Fourth  Nat.  Bank,  56  F.  967;  Bank  v. 
Burns,  12  Colo.  539. — 4  Mich.  L.  R.  227. 

43,  44.  Jefferson  County  Sav.  Bank  v.  Hen- 
drix [Ala.]   39  So.  295. 

4i>.  Jefferson  County  Sav.  Bank  v.  Hen- 
drix [Ala.]  39  So.  295.  If  a  bank  violates 
instructions  or  is  guilty  of  negligence  or 
misconduct  and  fails  to  collect  a  claim  sent 
to  it  for  collection,  it  will  be  liable  only  for 
tlie  actual  loss  caused  by  its  negligence  or 
misconduct.  Becker  &  Co.  v.  First  Nat. 
Bank    [N.  D.]    107  N.  W.   968. 

46,  47.  Jefferson  County  Sav.  Bank  v.  Hen- 
drix  [Ala.]    39  So.   295. 

48.  But  due  diligence  in  the  presentation 
of  a  check  for   a  payment   does   not  require 


'7  Cur.  Law. 


BACKING  AND  FlNA^s'CE  §  10. 


383 


check  has  been  reindorsed  bj'  another  bank  for  collection,  accepts  the  drawee's  check 
upon  another  bank,  it  must  use  the  utmost  diligence  to  collect  the  second  check.** 
A  bank  with  which  paper  is  deposited  for  collection  is  not  in  the  exercise  of  ordi- 
nary care  when  it  sends  such  paper  directly  to  the  payor  for  collection,  but  is  guilty 
of  negligence  in  so  doing ;  ^°  nor  has  the  bank  any  authority  to  accept  the  maker's 
check  in  payment."^ 

§  10.  Offenses  against  hanlcing  laws,  penalties.^' — Intent  is  an  essential  ele- 
ment of  the  crime  of  sul)scribing  and  making  a  false  report  to  the  bank  examiner ;  ^^ 
but  the  motive  of  the  defendant  in  making  such  report  is  immaterial.^*     Entries  of 


the  collecting'  bank,  in  the  absence  of  special 
circumstances  or  some  special  custom,  to 
present  it  at  other  than  banking-  hours  for 
payment.  Temple  v.  Carroll  [Neb.]  105  N. 
TV.  9S9.  See  ante,  §  6,  subd.  Repayment  of 
Deposits.  An  instruction,  in  an  action  by  a 
bank  to  recover  tlie  amount  of  a  check  upon 
another  bank,  cashed  by  the  defendant,  that 
it  was  the  duty  of  the  defendant,  upon  re- 
ceiving- notice  of  the  failing-  condition  of  the 
dra-v\'ee,  to  present  the  check  for  payment 
"forthwitli."  -^-as  erroneous,  in  that  it  im- 
posed upon  the  defendant  the  duty  of  pre- 
senting- the  check  forth-with,  regardless  of 
the  fact  that  It  received  the  check  after 
banking-  hours.  Id.  When  the  failure  of  a 
bank,  holding  a  check  as  indorsee  to  present 
it  for  payment,  is  predicated  on  some  act  or 
omission  of  one  of  its  agents  having  author- 
ity to  make  presentation,  it  is  not  excused 
by  tlie  fact  that  such  agent  was  ignorant  of 
the  existence  of  the  check.     Id. 

49.  Under  the  circumstances  the  present- 
ment for  payment  of  the  first  check  and  the 
substitution  of  the  second  check  in  lieu  of 
payment  in  money  fixes  the  rights  of  the 
parties;  and  after  the  insolvency  of  the 
drawee  of  the  first  check  has  occurred  the 
negligent  holder  cannot  charge  the  drawer 
and  indorsers  -vyith  liability  by  repossessing 
itself  Of  the  instrument,  presenting  it  for 
payment  a  second  time,  and  protesting  it 
for  nonpayment;  and  this  is  true,  even 
though  the  first  presentment  might  have 
been  rightfully  delayed  for  a  longer  period 
of  time  than  that  during  which  the  drawee 
remained  solvent.  Noble  v.  Doughten  [Kan.] 
83  P.  104S.  In  this  case  presentment  was 
made  and  a  substituted  check  taken  before 
noon  of  a  business  day  closing  at  3  p.  m. 
The  substituted  check  could  have  been  col- 
lected tvithin  20  minutes.  It  -was  not  pre- 
sented for  payment  at  all,  but  on  the  follow- 
ing day  an  attempt  was  made  to  collect  it 
through  the  clearing  house.  The  drawer 
failed  at  2:45  p.  m.  of  that  day,  and  the  check 
■was  then  thrown  out.  Held,  no  diligence  in 
collecting  it  appeared.  Id.  A  local  custom 
of  banks  to  take  up  checks  drawn  upon  them 
by  their  depositors  with  their  own  checks 
on  other  banks  will  not  excuse  holders  from 
exercising  the  utmost  diligence  in  collecting 
the  substituted  checks.     Id. 

50.  This  rule  applied  to  a  case  -where  a 
bank,  on  receiving  a  certificate  of  deposit 
for  collection,  sent  it  to  another  bank  whose 
correspondent  at  the  place  where  such  cer- 
tificate was  issued  was  the  bank  which  is- 
sued the  certificate,  such  bank  being  the 
only  one  at  such  place,  these  facts  being 
known  to  the  bank  which  originally  received 
the  certificate  for  collection,  and  the  corres- 
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pondent  of  such  bank  not  being  its  regular 
correspondent.  It  was  held  that  the  origi- 
nal forwarding  bank,  in  its  letter  of  instruc- 
tions, practically  directed  its  correspondent 
to  send  the  certificate  to  the  bank  -^vhich  is- 
sued it,  thus  taking  the  case  out  of  the  rule 
which  makes  the  correspondent  bank  the 
agent  of  the  holder,  in  the  absence  of  negli- 
gence on  the  part  of  the  forwarding  bank. 
First  Nat.  Bank  v.  Bank  of  Whittier  [111.] 
77  N.  E.  563.  Where  a  bank  to  which  a  check 
was  intrusted  for  collection  sent  the  check 
to  the  drawee,  and  received  the  drawee' jJ 
check  on  New  York  in  payment  and  such 
check  was  protested  on  account  of  the  fail- 
ure of  the  bank  drawing  it,  it  was  held 
that  the  collecting  bank  could  not  shield 
itself  behind  a  custom  of  transacting  busi- 
ness in  that  way,  such  custom  being  unrea- 
sonable. Farley  Nat.  Bank  v.  Pollock  [Ala.] 
39   So.   612. 

51.  Upon  the  dishonor  of  the  check,  the 
bank  regained  possession  of  the  note  as  a 
subsisting  obligation  against  all  makers  and 
indorsers,  and  no  actual  prejudice  resulted 
to  the  owners  froi-n  the  transaction  which 
took  place  after  the  close  of  banking  hours 
upon  one  day  and  before  their  opening  on  the 
next,  no  liability  was  thereby  created, 
against  the  collecting  bank  in  favor  of  the 
owner  of  the  note.  Interstate  Nat.  Bank  v. 
Ringo  [Kan.]  83  P.  119.  A  bank  holding  a. 
note  for  collection  delivered  it  to  an  in- 
dorser  on  the  day  of  maturity,  in  exchange 
for  the  indorser's  check  upon  another  bank, 
and  after  inquiring  by  telephone  of  the 
drawee  bank  about  the  check,  and  being- 
told,  through  a  mistake  as  to  -what  check 
was  meant,  that  it  would  be  paid,  entered 
the  amount  to  the  credit  of  the  owner  of  the 
note.  On  the  next  day  payment  of  the 
check,  which  at  no  time  was  good,  was  re- 
fused for  want  of  funis,  and  the  collecting 
bank  delivered  it  to  the  drawer  and  in  re- 
turn received  the  note  of  its  principal.  Held, 
that  these  transactions  did  not  effect  the 
payment  of  the  note.  Id.  Under  the  circum- 
stances stated  no  liability  against  the  col- 
lecting bank  arose  from  the  further  fact 
that,  upon  being  orally  promised  payment 
by  the  bank  on  which  the  check  was  drawn, 
it  gave  the  owner  of  the  note  credit  on  its 
books  for  the  amount  and  mailed  to  the 
owner  a  statement  to  that  effect,  adding  that 
the  credit  -was  subject  to  collection;  notice 
of  the  nonpayment  of  the  check  having  been 
given  to  the  owner  of  the  note  by  telephone 
early  in  the  morning  of  the  next  day.     Id, 

52.  See  5  C.  L.   365. 

.53,54.  Under  Laws  1903,  p.  81,  c.  79,  §  26. 
State  V,  Jackson  [S.  D.]   105  N.  W.  742. 
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transactions  actually  consummated  will  not  sustain  an  indictment  for  false  entries, 
although  the  transactions  were  unauthorized  or  fraudulent.^^  The  exhibiting  of 
false  minutes  of  an  alleged  meeting  of  the  board  of  directors  of  a  trust  company 
to  an  examiner  apjiointed  by  the  banking  department  with  the  intent  to  deceive 
such  examiner  as  to  the  financial  condition  of  the  company  is  the  exhibiting  of  a 
false  paper ;  ^^  and  where  one  of  two  officers  of  a  trust  compam*  produce  a  false 
minute  to  the  examiner,  in  the  presence  of  the  other,  who  by  his  silence  acquiesces 
in  such  exhibition,  although  he  knows  of  its  falsit}',  both  are  guilty  of  exhibiting 
under  the  statute.^'  In  Kentucky  it  is  a  misdemeanor  for  any  investment  company 
organized  for  the  j^urpose  of  selling  certificates,  bonds,  etc.,  or  any  officer  thereof 
to  transact  business  without  a  license.^^  A  postdated  and  postpayable  check  cannot 
be  ]uade  the  basis  of  a  prosecution  for  false  pretense.^^  A  note  executed  by  an  officer 
of  a  bank  for  money  borrowed  from  the  bank,  in  violation  of  the  law,  is  not  void.*^" 
In  a  criminal  prosecution  against  an  officer  of  a  bank  for  obtaining  money  under 
false  pretences  in  certifying  his  own  check  at  a  time  when  he  had  not  sufficient 
money  on  deposit  to  pay  such  check,  there  can  be  no  conviction  where  it  appears 
that  the  party  who  took  the  check  Ivnew  that  the  defendant  had  no  money  on  deposit 
with  which  to  pay  it.*^^  Violations  of  the  national  banking  act  are  considered  else- 
where.*^- 


.n,5.  Under  Rev.  St.  §  5209  (U.  S.  Comp.  St. 
1901,  p.  3497).  Twining  v.  U.  S.  [C.  C.  A.] 
141  F.  41.  It  was  contendei  that  the  defend- 
ants were  officers  of  the  Monmouth  Trust  & 
Safe  Deposit  Company  which  was  organized 
under  the  acts  of  18S5,  entitled  "An  act  for 
the  incorporation  of  safe  deposit  and  trust 
companies"  (P.  L.  188'5,  p.  270),  and  that  sec- 
tion 17  of  the  act  of  1899  entitled  "An  act 
concerning  trust  companies."  under  which 
this  indictment  was  found,  did  not  apply  to 
"safe  deposit  and  trust  companies,"  created 
under  the  act  of  1885.  It  was  held  that  the 
act  of  1885  was  expressly  repealed  by  the 
act  <yt  1899  (P.  L.  1899,  p.  474),  section  8  of 
the  repealing  act,  however,  reserving  the 
right  of  the  companies  organized  under  the 
acts  repealed  to  continue  to  enjoy  their 
rights  and  privileges  (P.  L.  1899,  p.  475), 
subject,  however,  to  the  provision  that  the 
act  of  1899  should  apply  to  all  trust  com- 
panies and  safe  deposit  companies  thereto- 
fore organized.      Id. 

56.  Under  the  statute,  and  is  a  misde- 
meanor under  section  17  of  the  general  trust 
company  Act  of  1899  (P.  L.  1899,  p.  461). 
State  V.  Twining  [N.  J.  Law.]  62  A.  402.  It 
is  within  the  power  of  the  legislature,  in 
enacting  a  general  law  for  the  creation,  gov- 
ernment, and  control  of  all  trust  companies, 
to  impose,  under  given  conditions,  certain 
limitations  upon  the  powers  granted,  or  to 
reserve  to  existing  trust  companies,  brought 
under  the  act,  certain  powers  already  pos- 
sessed by  them  under  existing  laws;  and  to 
make  it  a  misdemeanor  for  the  officers  of 
co:npanies,  brought  under  the  general  act,  to 
do  the  things  prohibited  by  the  general  stat- 
ute, although  the  things  made  misdemeanors 
by  the  general  law  were  not  such  under  the 
act  under  which  the  trust  company  so 
brought  under  the  general  law  was  incorpo- 
rated. Id.  See  the  title  Statutes,  4  C.  L. 
1522.  Section  17  of  the  act  entitled  "An  act 
concerning  trust  companies"  (Revision  of 
1899;  P.  L.  1899,  p.  4(il),  which  makes  it  a 
misdemeanor  for  any  director,   officer,  agent, 


or  clerk  of  any  trust  company  to  knowingly 
subscribe  or  exhibit  any  false  paper  with 
intent  to  deceive  any  person  authorized  to 
examine  as  to  the  condition  of  such  trust 
company,  is  not  in  conflict  "with  article  4, 
§  7,  subd.  4,  of  the  S'tate  Constitution,  which 
provides  that  every  law  shall  embrace  but 
one  subject,  and  that  sliall  be  expressed  in 
its  title.  Id.  It  is  not  error  to  permit  an  ex- 
aminer of  the  banking  department  to  testify 
that  he  was  acting  as  s.uch  examiner  when 
the  false  paper  ivas  exhibited.  A  public  of- 
ficer may  testify  that  he  is  sucli  officer, 
without  producing  his  certificate  of  ap- 
pointment  or  official   commission.      Id. 

57.  State  v.  Twining  [N.  J.  Law]  62  A. 
402. 

.58.  Ky.  St.  1903,  §  2223a,  subd.  11.  An 
indictment  under  this  statute  against  an  of- 
ficer of  an  investment  company  must  state 
the  offense  with  such  certainty  to  apprise 
him  of  the  particular  acts  which  will  be 
proved  to  show  his  guilt.  anJ  therefore  must 
show  the  particular  capacity  in  which  the 
defendant  acted,  with  tlie  names  of  the  per- 
sons w^lth  whom  the  business  "was  trans- 
acted. Commonwealth  v.  Loving  [Ky.]  92 
S.   "W.    575. 

59.  Under  Acts  1905,  p.  751,  c.  169,  §§  677, 
687.     Brown  v.   State   [Ind.]    76  N.  E.   881. 

60.  Laws  1892,  p.  1857,  c.  6'89,  §  25,  sub- 
division 4,  providing  that  svich  a  loan  must 
not  be  made  without  tlie  consent  of  a  major- 
ity of  the  directors,  merely  makes  such  a 
loan  improper  upon  the  condition  that  the 
formality  required  is  not  complied  with, 
whereas  subdivision  1  absolutely  prohibits 
certain  other  loans.  The  inference  is  that 
the  loans  referred  to  in  subdivision  4  were 
not  intended  to  be  made  void,  but  that  the 
penalty  enforced  by  such  subdivision  is  in- 
tended to  be  the  only  result  of  a  violation 
thereof.  People's  Trust  Co.  v.  Pabst,  98  N. 
Y.   S.   1045. 

61.  The  fact  that  the  officer  of  the  bank 
certified  his  own  check  was  sufficient  to  put 
the   other    party   upon    inquiry   as   to    tlie   ex- 
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Receipt  of  deposit  when  insolvent."^— The  statutes  making  it  a  crime  for  offi- 
cers of  the  bank  to  receive  deposits,  Icnowing  tliat  tlie  bank  is  insolvent,  are  consid- 
ered in  tlie  notes. "^^ 

bankruptcy. 

[By  Williaji  H.  Oppexheimer.] 


§  1.  The  nankniptey  Act,  Aniendincnts, 
and  General  Orders   (388). 

g  2.      Supersession  of   Stfite  I^aws    «3SS). 

§  3.  Oeeasion  for  Prooeeding  and  Acts 
of  Bankruptcy   (388). 

A.  In  General  (3S9;. 

B.  Disposition    of    Property    with    Tntent 

to  Hinder.  Delay,  or  Defraud 
Creditors  (.389). 

C.  A     Preferential     Transfer     While     In- 

solvent (389). 

D.  Suffering-     or     Permitting    T\'hile     In- 

solvent, the  Obtaining  of  a  Pref- 
erence Through  Legal  Proceed- 
ings (389). 

E.  General     Assignment     and     the     A^p- 

pointment  of  a  Receiver  or  Trus- 
tee (389). 

F.  Admitting      Insolvency      in      Writing 

and    V^'iHingnf-ss    to    be    Adjudged 

a  Bankrupt   (3S9). 
§   4.      Persons      \Vlio       May      be      Ad.lMdged 
Bankrupts  and  %Vho  May  Petit5on   (300). 
§  a,      I'rocedure  for  Aiijudication    (3S)1). 

A.  In   General    (391).      Jurisdiction    (391). 

Schedules  (392). 

B.  Voluntary  Proceedings    (392). 

C.  Involuntary  Proceedings   (392). 

D.  Exemption    of   Bankrupt    from   Arrest 

(393). 
B.   Adjudication  v394). 

g  6.      Procedure  After  Adjudicatnsn    (394). 

S  7.  Protection  and  Possession  of  the 
Property  Pending-  the  Appointment  of  Trus- 
tees; Receiver.s  (394). 

S  8.  Creditors'  Meetings;  Appointment  of 
Trnstee;  Removals  (398>. 

§  9.      Compo.sitions   (396). 

§  10.  Property  and  Riglits  Passing  to  the 
Trustee   (397). 

A.  Particular  Kinds  of  Property   (397). 

Property     Fraudulently     Conveyed 
(399). 

B.  Nature   of   Trustee's    Title   in   General 

(401). 

C.  The    Trustee    Takes    Title    Free    from 

Liens  (403). 

D.  Whether  Chattel  Mortgages  (404). 

E.  Preferential   Transfers   and  Payments 

(404). 
§   11.      Collection,    Reduction    to    Possession 
and  Protection  of  Property  (409). 

A.  Discovery  (409). 

B.  Compelling    Surrender    by     Bankrupt 

(409). 


C.  Property   in   the   Possession   of  Officer 

Appointed  by  State  Courts  (410). 

D.  Summary    Proceedings    Against   Third 

Persons;  Jurisdiction  (410). 

E.  Actions     to     Colle<^'t     or     Reduce     the 

Property   to   the    Trustee's   Posses- 
sion   (411). 

F.  Claims   not   Ileduced  to  Possession  by 

the  Trustee   (413). 

§  12.  Protection  of  TrusteCs  Title  and 
Possession  (413).  Restraining  Interference 
(413).  Right  of  Trustee  in  Actions  Pend- 
ing by  or  Against  the  Bankrupt  (413). 
Suits  Against  Trustee   (414). 

§  13.  -♦Ia!iap:e«ient  of  the  Property  and 
Reduction  to  Money  (41.'>). 

§  14.  Cialms  Auain.^t  the  Estate  and 
Proof  and   Allo-*vanee    (41(i). 

A.  Claims  Provable  (416). 

B.  Proof  of  Claims  (417). 

C.  Contest  of  Claims  (418). 

D.  Surrender  of  Preferences  and  the  Ef- 

fect Thereof  (418). 

E.  Secured  Creditors   (418). 

F.  Set-Offs  (419). 

G.  Priorities  (419). 

H.   Expenses    of    the    Proceedings    (421). 

I.   Expenses   of   Receivers  and   Assignees 

Appointed     Prior     to     Bankruptcy 

Proceedings  (421). 

8  15.     Distribution     of     Assets,     Dividends 

(422). 

§   16.      Exemptions  (422). 

S  17.  Death  of  Bankrupt  Pending  Pro- 
ceedings  (422). 

g  IS.  Referees,  Proceedings  Before  Them, 
and  Review  Thereof  (423). 

§  19.  Modification  and  Vacation  of  Orders 
of  Bankruptcy  Court   (424). 

S  20.  Appeal  and  Revievr  In  Bankruptcy 
Cases    (424). 

S  21.  Trustee's  Bonds;  Actions  Thereon 
<42(!). 

§  22.  Discbarge  of  Bankrupt;  Its  Ef- 
fect and  How  Availed  of  (42ii). 

A.  Procedure    to    Obtain    Discharge    and 

Vacation  Thereof  (426). 

B.  Grounds  for  a  Refusal  (426). 

C.  Liabilities   Released,   and   Use   of  Dis- 

charge (428). 

S  23.  Amendment,  Reopening,  Grounds, 
and  Effect  (430). 

S  24.  Crimes  and  Offenses  Against  the 
Bankruptcy  Law   (430). 


tent  of  the  authority  of  such  officer.  State 
V.  Miller   [Or.]   85  P.  81. 

62.  See  ante,  §  3,  subJ.  Violation  of  Bank- 
ing Act  and  Liability  of  Officers. 

<{3.     See    3    C.    L.    427. 

64.  Mississippi  Code,  1892,  §  1089,  provides 
that  if  the  president,  manager,  cashier, 
teller,  assistant,  clerk,  or  other  employe  or 
agent  of  any  bank  or  broker's  office  or  es- 
tablishment, conducting  the  business  of  re- 
ceiving on  deposit  the  money  or  other  valu- 
able things  of  other  persons,  shall  receive 
any  deposit  knowing  or  having  good  reason 
to  believe  the  establishment  insolvent,  with- 


out informing  the  depositor  of  such  condi- 
tion, on  conviction,  he  shall  be  imprisoned 
in  the  penitentiary  not  longer  than  five 
years.  State  v.  Walker  [Miss.]  41  So.  8.  The 
crime  created  by  this  statute  is  not  the  con- 
ducting of  the  business  of  receiving  deposits 
while  the  bank  is  insolvent,  but  the  failure 
to  inform  the  depositor  of  such  insolvency, 
and  every  time  a  deposit  is  accepted  while 
the  bank  with  know-ledge  or  reason  to  be- 
lieve tliat  the  bank  is  insolvent  witliout  no- 
tice to  the  depositor'  of  sucli  condition,  a 
separate  offense  is  committed.  Id.  A  count 
in    an    indictment,    therefore,    which    charges 
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§  1.  The  hanJcruptcy  act,  amendments,  and  general  orders} — The  amendatory 
act  of  Februar}^  5,  1903,  is  not  retroactive.^  The  general  orders  have  the  same  fprce 
and  effect  as  though  they  were  a  part  of  the  bankruptcy  statute.^ 

§  2.  Supersession  of  state  laws} — The  bankruptcy  act  suspends  and  supersedes 
all  state  insolvency  laws  ^  except  as  to  cases  and  persons  not  within  its  purview.'* 
To  render  a  state  insolvency  law  inoperative  because  in  contravention  of  the  Fed- 
eral bankruptcy  act,  it  is  not  essential  that  the  state  act  shall  contain  a  provision  for 
the  discharge  of  the  debtor.'^ 

§  3.  Occasion  for  proceeding  and  acts  of  hanlcriiptcy.  A.  In  general.  In- 
solvency}— A  debtor  is  not  insolvent,  under  the  present  bankruptcy  law,  unless  the 
aggregate  of  his  property,  whether  legally  exempt  from  execution  or  not,  at  a  fair 
valuation  and  exclusive  of  any  property  that  he  may  have  conveyed,  transferred, 
concealed  or  removed,  or  permitted  to  be  concealed  or  removed,  with  intent  to  de- 
fraud, hinder,  or  delay  his  creditors,  is  insufficient  to  pay  his  debts.°  The  test  of 
a  "fair  valuation"  of  the  debtor's  property  is  its  market  value  at  the  time  the  legal 
proceedings  were  taken,  where  that  can  be  fairly  established  and  not  its  value  as  it 
may  have  been  affected  by  such  proceedings.^*  There  is  a  conflict  as  to  whether  in 
determining  the  solvency  of  a  partnership  the  individual  properties  of  the  partners 
are  to  be  considered.^^    The  good  will  of  a  business  is  an  asset.^^ 


the  receiving-  of  deposits  from  divers  per- 
sons, when  the  defendant  knew  that  the 
bank  was  insolvent,  without  notifying  such 
persons  of  such  insolvency,  was  bad,  in  that 
it  charged  several  separate  and  distinct 
felonies.     Id. 

Under  the  Iowa  statute  the  fact  of  insolv- 
ency at  the  time  a  deposit  is  received  raises 
no  presumption  that  the  banker  knew  such 
insolvency.  See  Code,  §  1SS5.  Under  this 
statute  proof  of  insolvency  and  its  actual 
knowledge  thereof  is  necessary  to  a  convic- 
tion. State  V.  Dunning  [Iowa]  107  N.  W. 
S27.  An  instruction,  therefore,  which  au- 
thorize! a  conviction  upon  the  theory  that 
negligence  in  failing  to  know  that  the  bank 
was  insolvent  was  prejudicial  error,  though 
another  instruction  positively  declared  that 
the  defendant  must  have  actually  known  of 
such  insolvency.      Id. 

1.  See   5   C.   L.    367. 

2.  Amendment  to  §  64b,  subd.  2,  consid- 
ered.     In   re   Felson,    139   F.    275. 

3.  Bank  of  Ravenswood  v.  Johnson  [C.  C. 
A.]   143  F.   463. 

4.  See   5  C.   L.   367. 

5.  The  bankrupt  law  is  paramount  to  all 
the  state  insolvency  laws,  and  where  the  ef- 
fect of  enforcing  the  state  law  is  tO'  defeat 
the  object  of  the  provisions  of  the  bank- 
rupt act,  that  part  of  the  state  law  must 
yield  to  the  provisions  of  tlie  latter.  In  re 
International  Coal  Min.  Co.,  143  F.  665.  Pro- 
ceedings under  Act  Pa.  April  7,  1870  (P.  L. 
58),  do  not  work  a  dissolution  of  the  corpo- 
ration so  as  to  defeat  subsequent  bankruptcy 
proceedings  against  it,  based  on  such  pro- 
ceedings, nor  disenable  its  directors  to  admit 
its  insolvency  ani  its  willingness  to  be  ad- 
judged a  bankrupt.  Id.  California  Insolv- 
ency act  (St.  1895,  p.  153,  c.  143,  §  69),  giv- 
ing a  claim  for  taxable  costs'  in  attachment 
suits  priority,  is  in  conflict  with  Bankruptcy 
Act  1898,  and  suspended.  In  re  The  Copper 
King,  143  F.  649.  See  post,  §  14,  subd.  G, 
Priorities.     Rev.    St.    Ohio,    §    6343,   providing 


that  transfers  with  intent  to  prefer  and 
wliile  insolvent  may  be  set  aside  at  tlie  suit 
of  a  creditor  has  no  application  to  a  case 
where  bankruptcy  proceedings  were  insti- 
tuted before  any  such  suit  was  commenced. 
In  re  Chadwick,  140  F.  674.  Rev.  St.  Mo. 
1899,  §§  1305.  1306,  for  liquidating  banks, 
held  an  insolvency  law.  In  re  Salmon  & 
Salmon,    143    F.    495. 

6.  Dille  V.  People,  118  111.  App.  426.  Act 
June  4,  1901,  P.  L.  304,  in  force  as  to  wage 
earners  and  persons  chiefly  engaged  in  farm- 
ing or  the  tillage  of  the  soil.  Citizens'  Nat. 
Bank  v.  Gass,  2  9  Pa.  Super.  Ct.  125. 

7.  Rev.  St.  Mo.  1899,  §§  1305,  1306,  liqui- 
dating banks  held  an  insolvency  law.  In  re 
Salmon   &   Salmon,    143   F.   395. 

8.  See  5  C.  L.  368.  As  to  the  burden  of 
proving  insolvency  and  the  evidence  admis- 
sible on  such  issue,  see  post,  §   5,  C. 

9.  In  re  Hines,  144  F.  142.  Evidence  held 
insufficient  to  show  insolvency.  Id.;  First 
State  Bank  v.  Sibley  County  Bank  [Minn.] 
105  N.  W.  485.  Evidence  held  sufficient  to 
show  insolvency  at  the  time  payment  was 
made.  Benjamin  v.  Chandler,  142  F.  217. 
"Where  bankrupt  owed  more  than  $11,000 
and  hisassets  amounted  to  about  $1,500  held 
insolvent.  Capital  Nat.  Bank  v.  Wilkerson 
[Ind.  App.]  75  N.  E.  837.  Evidence  held  suf- 
ficient to  show  insolvency.  In  re  Borelli,  142 
F.   296. 

10.  In  re  Hines,  144  F.  142.  On  the  issue 
of  insolvency  in  determining  the  value  of 
the  bankrupt's  property,  consisting  of  a 
printing  oflice  plant,  it  should  be  taken  in 
the  condition  it  was,  as  a  going  concern,  at 
tlie  time  of  the  alleged  preference,  and  not 
at  its  value  as  mere  dead  property  after  the 
bankruptcy  proceedings  have  intervened. 
Butler  Paper  Co.  v.  Goembel  [C.  C.  A.]  143 
F.   295. 

11.  That  they  are.  In  re  Perley,  138  F. 
927.  That  tliey  are  not.  In  re  McMurtrey 
&   Smith,    142    F.    853. 

IS.     Business   held   not   to   have   any   good 
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(§3)  B.  Disposition  of  properti/  with  intent  to  hinder,  delay,  or  defraud 
crediiors.^^ — A  conveyance  by  an  insolvent  of  all  of  his  nonexempt  propert}''  in  trust 
for  the  benefit  of-  liis  creditors,  although  without  preferences,  is  one  made  with  in- 
tent to  liinder  and  delay  his  creditors.^* 

(§  3)  C.  A  preferential  transfer  while  insolvent}^ — An  insolvent  knowingly 
preferring  a  creditor  or  creditors  by  a  transfer  of  any  portion  of  his  property  to  them 
commits  an  act  of  banlcruptcy.^^  This  preferential  transfer  should  be  distinguished 
from  the  preferential  transfer  made  voidable  by  the  trustee,  in  that  the  creditor  in 
this  case  need  not  have  reasonable  cause  to  believe  that  a  preference  was  intended. ^^ 

(§3)  D.  Suffering  or  permitting  ichih  insolvent,  the  obtaining  of  a  prefer- 
ence through  legal  proceedings}^ — Tt  is  immaterial  that  the  insolvent  took  no  af- 
firmative action  in  aiding  the  creditor  in  securing  such  preference. ^^  It  is  the  fail- 
ure on  his  part  to  have  the  same  vacated  or  discharged  within  five  days  before  a 
sale  or  final  disposition  of  the  property  that  constitutes  the  act  of  bankruptcy.-" 
State  insolvency  laws  being  suspended  by  the  operation  of  the  bankruptcy  act,  pro- 
ceedings thereunder  cannot  operate  as  an  act  of  bankruptcy  under  this  section. ^^ 

(§3)  E.  General  assignment  and  the  appointment  of  a  receiver  or  trustee.-' — 
An  assignment  for  the  benefit  of  creditors  -^  constitutes  an  act  of  bankruptcy,  re- 
gardless of  the  assignor's  solvency.-*  In  order  to  constitute  an  act  of  bankruptcy 
the  appointment  of  a  receiver  by  a  court  must  have  been  because  of  the  debtor's  in- 
solvency,-^ and  it  is  essential  that  his  insolvency  shall  have  been  determined  either 
by  the  admission  of  the  party  or  by  evidence  adduced  in  a  judicial  inquiry  duly 
had.^®  Placing  one's  property  in  the  hands  of  trustees,  may  also  constitute  an  act 
of  bankruptcy.^^ 

(§  3)  F.  Admitting  insolvency  in  writing  and  willingness  to  he  adjudged  a 
hanlcrupt.-^ — The  debtor  admitting  in  writing  his  inability  to  pay  his  debts  and  his 
willingness  to  be  adjudged  a  bankrupt,  the  question  of  insolvency  is  immaterial.-^ 


win  and  to  have  been  insolvent.  Evans  v. 
National  Broadway  Bank,  48  Misc.  248,  96 
N.  Y.   S.   789. 

13.  See   5  C.  L.   368. 

14.  In  re  Salmon   &  Salmon,   143   F.   395. 

15.  See   5  C.  L.  368. 

16.  Payments  partly  on  account  of  cur- 
rent expenses  and  partly  on  account  of  ante- 
cedent indebtedness  held  preferential.  In  re 
Foley,   140   F.   300. 

17.  See  post,    §   10,  subd.   E. 

18.  See  5  C.  L.  368. 

10,  20.  In  re  Rung  Furniture  Co.  [C.  C.  A.] 
139  F.   526. 

21.  So  held  as  to  proceedings  under  Act 
Pa.  April  7,  1870  (P.  L.  58),  which  provides 
that  on  return  of  an  execution  against  a  cor- 
poration of  certain  classes  unsatisfied  the 
judgment  creditor  may  procure  a  special  writ 
of  fieri  facias  on  which  all  the  property  of 
the  corporation,  except  real  estate  in  fee, 
shall  be  sold  and  the  proceeds  distributed 
by  the  sheriff  among  all  its  creditors  as  pro- 
vided by  Act  Pa.  June  16,  1836  (P.  L.  775). 
In  re  International  Coal  Min.  Co.,  143  F.  665. 
But  see  post  this  section,   subd.  E. 

22.  See   5   C.   L.    368. 

23.  Where  private  bank  owned  by  a  part- 
nership became  insolvent  and  its  affairs  were 
taken  charge  of  by  the  secretary  of  state  of 
Missouri,  through  its  special  agent  as  au- 
thorized Rev.  St.  Mo.  1899,  §  1305,  and  there- 
after the  partners  who  were  insolvent,  con- 
veyed all  their  nonexempt  property  to  the 
special  agent  with  power  to  sell  and  convey, 
held  an  assignment  for  the  benefit  of  credit- 


ors. In  re  Salmon  &  Salmon,  143  F.  395. 
See  Assignments  for  the  Benefit  of  Creditors, 
B   C.   L.    286. 

24.  In  re  Sully.  142  F.  895. 

25.  In  re  Spalding  [C.  C.  A.]  139  F.  244. 
Appointment  of  receiver  because  of  fraudu- 
lent conveyances  held  not  an  act  of  bank- 
ruptcy. Id.  Proceedings  under  Act  Pa. 
April  7,  1870  (P.  L.  58),  which  provides  that 
on  return  of  an  execution  against  a  corpo- 
ration of  certain  classes  unsatisfied  the  judg- 
ment creditor  may  procure  a  special  writ  of 
fieri  facias  on  ^vhich  all  tlie  property  of  the 
corporation  except  real  estate  in  fee,  shall 
be  sold  and  the  proceeds  distributed  by  the 
sheriff  among  all  its  creditors  as  provided 
in  Act  Pa.  June  16,  1836  (P.  L.  775),  consti- 
tute an  act  of  bankruptcy.  In  re  Interna- 
tional  Coal  Min.   Co.,   143   F.    665. 

26.  Zugalla  V.  International  Mercantile 
Agency  [C.  C.  A.]  142  F.  927.  Appointment 
of  temporary  receiver  ex  parte  on  filing  of 
bill  held  not  to  constitute  an  act  of  bank- 
ruptcy. Appointment  was  made  under  gen- 
eral  equity   powers   of   state   court.     Id. 

27.  A  corporation  organized  under  the 
laws  of  Connecticut  commits  an  act  of  bank- 
ruptcy, where,  because  of  its  insolvency,  its 
stockholders  sign  an  agreement  for  its  dis- 
solution pursuant  to  Pub.  Acts  Conn.  1903, 
pp.  160.  161,  c.  194,  §§  29-34,  and  transfers 
its  property  to  its  directors,  as  trustees,  to 
wind  up  its  affairSL  In  re  Bennett  Shoe  Co., 
140   F.    687. 

28.  See  3  C.  L.  438. 

29.  In  re  Duplex  Radiator  Co,  142  F.   906. 
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§  4,  Persons  who  may  he  adjudged  bankrupts  and  wlio  may  petition.^^ — The 
main  object  of  the  bankruptcy  act  is  to  secure  an  equal  distribution  of  the  assets  of 
an  insolvent  among  all  his  creditors  and  prevent  preferences.  It  is  the  duty  of  the 
courts  to  carry  this  object  into  effect  to  the  extent  which  the  language  of  the  act 
justifies. ^^  Mere  schemes  and  artifices  to  avoid  the  letter  and  spirit  of  the  law  will 
not  be  tolerated. ^^  In  order  to  be  subject  to  involuntar}^  proceedings  the  debtor  must 
owe  at  least  $1,000/^  and  must  not  come  within  any  of  the  excepted  occupations; 
thus  a  natural  person  engaged  chiefly  in  farming  or  the  tilling  of  the  soil  cannot 
be  adjudged  an  involuntary  bankrupt.^*  A  corporation  engaged  principally  in  man- 
ufacturing,^^ mining,  publishing,'^''  or  trading  and  mercantile  pursuits,  may  be  ad- 
judged an  involuntary  bankrupt.  The  word  "mining"  as  here  used  includes  quarry- 
jj^g_37  "Mercantile  pursuits"  is  limited  to  persons  engaged  in  buying  and  selling 
commodities.^®  A  corporation  engaged  in  a  business  consisting  of  manufacturing, 
mining,  and  mercantile  pursuits,  which  in  the  aggregate  exceed  any  other  business 
in  which  it  is  engaged  may  be  adjudged  a  bankrupt  regardless  which  one  of  the 
enumerated  operations  or  pursuits  is  its  principal  business.'^'*  With  respect  to  a 
corporation,  its  actual  business  is  to  be  considered  and  not  that  which  it  might  pos- 
sibly have  undertaken  by  virtue  of  authorized  but  unexercised  powers.***  In  deter- 
mining whether  the  bankrupt's  indebtedness  exceeds  $1,000,  all  provable  debts  pref- 
erentially paid  should  be  counted.'*^  An  educational  corporation  cannot  be  adjudged 
an  involuntary  bankrupt.*-  There  is  some  controversy  as  to  the  date  M^hen  the  lia- 
bility of  a  person,  natural  or  artificial,  to  bankruptcy,  is  to  be  adjudged,  some  courts 
holding  that  the  question  is  to  be  determined  by  the  occupation  of  the  debtor  at  the 
time  of  the  commission  of  the  act  of  bankruptcy,*'^  and  others  holding  that  it  is  to  be 
determined  as  of  the  date  when  the  debts  due  the  petitioning  creditors  were  in- 
curred.** AVhichever  date  is  deemed  controlling  the  debtor  cannot  escape  liability 
to  bankruptcy  proceedings  by  changing  his  occupation  and  turning  to  another  to 
which  the  exemptions  of  tlie  law  apply, *^  nor  can  a  corporation  escape  the  liability 
by  subsequently  stopping  business  altogether  and  going  into  liquidation,  voluntary 
or  involuntary.*''  The  burden  of  proof  is  upon  the  one  setting  up  exemption  from 
the  provisions  of  the  Federal  bankrupt  law.*^ 


30.  See   5   C.  L.    369. 

31,  32.     In   re   Blount,    142   F.    263. 

33.  Taft  Co.  V.  Century  Sav.  Bank  [C.  C! 
A.]    141   F.   369. 

34.  Person  owning  two  farms  and  culti- 
vating- them  partly  by  his  own  labor  and  his 
sales  of  produce  amounted  to  between  $1,000 
and  $1,200  per  year  held  chiefly  engaged  in 
farming  though  he  also  conducted  a  small 
sitore  from  which  he  realized  a  profit  of 
about  $100  a  year.  Rise  v.  Bordner,  140  F. 
366. 

35.  Corporation  engaged  principally  in 
the  business  of  building  wharves,  bridges, 
bulkheads,  etc.,  under  contract  and  having 
no  plant  to  manufacture  bridges,  etc.,  for 
the  market,  is  not  engaged  in  manufactur- 
ing. Butt  V.  MacNichol  Const.  Co.  [C.  C.  A.] 
140    F.    840. 

36.  Mercantile  agency  engaged  in  obtain- 
ing, compiling  and  printing  credit  reports 
held  not  principally  engaged  in  publisliing. 
Zugalla  V.  International  Mercantile  Agency 
[C.   C.   A.]    142   F.    927. 

37.  Quarrying  slate  from  an  open  quarry. 
Act  1898,  §  4b,  as  amended  by  the  Act  of 
1903  construed.     Burdick  v.  Dillon   [C.  C.  A.] 


144    F.    737,    afg.,    144    F.    724.      -Writ    of    cer- 
tiorari denied,  26  S.  Ct.   764,   50  Law.  Ed. . 

38.  Zugalla  V.  International  Mercantile 
Ag.  [C.  C.  A.]  142  F.  927.  "Mercantile 
agency."  held  not  engaged  in  mercantile 
pursuits  .•s  here  used.      Id. 

39.  Burdick  v.  Dillon  [C.  C.  A.]  144  F. 
737,  afg.  144  F.  724.  Writ  of  certiorari  de- 
nied,   26    S.   Ct.   764,    50   Law.    Ed.  — -. 

40.  Tiffany  v.  La  Plume  Condensed  Milk 
Co..   141   F.    444. 

41.  In  re  McMurtney  &   Smith,   142   F.  85C. 

42.  Dille  V.   People,   118   111.  App.    426. 

43.  Flickinger  v.  First  Nat.  Bank  [C.  C. 
A.]  145  F.  162.  Farmer  committing  an  act 
of  bankruptcy  by  making  a  general  assign- 
ment is  not  subect  to  involuntary  proceed- 
ings though  prior  to  the  filing  of  the  peti- 
tion  his  assignee  sold  the  farm.      Id. 

44.  4.5,  40.  Tiffany  v.  La  Plume  Condensed 
Milk  Co.,   141  F.   444. 

47.  An  application  by  the  assignee  in  in- 
solvency for  an  order  setting  aside  a  writ 
of  execution  issued  prior  to  tlie  assignment. 
on  the  ground  that  the  assignor  is  a  farmei- 
will  not  be  granted  where  the  answer  de- 
nies that  assignor  is  a  farmer  and  petitioner 
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Who  may  petition.  Voluntary  proceedings.*^ — A  corporation  cannot  become  a 
voluntary  bankrupt.***  A  debtor  having  but  one  debt  and  no  assets  to  which  the 
trustee  can  take  title  may  bex^ome  a  voluntary  bankrupt.'*'* 

Involuntary  proceedings.^^ — Persons  who  procure  or  connive  at  the  commission 
of  an  act  of  bankruptcy  are  incompetent  to  maintain  proceedings  on  account  of  such 
act.^-  Proceedings  by  creditors  under  a  state  insolvency  law  do  not  estop  them  from 
thereafter  prosecuting  proceedings  in  bankruptcy  against  their  debtors,'"''  nor  does 
participation  in  a  suit  in  a  state  court  to  wind  up  the  affairs  of  a  partnership  l)ar  the 
institution  of  bankruptcy  proceedings  against  the  partner,  the  act  of  bankruptcy  con- 
sisting of  a  transfer  of  property  not  employed  in  the  partnership  business  nor  in- 
volved in  the  state  suit.^*  The  petitioners  must  have  provable  claims.^^  In  com- 
puting the  number  of  creditors  persons  to  whom  the  bankrupt  is  indebted  for  current 
family  necessaries  or  similar  purposes,  the  bills  for  which  are  customarily  paid 
monthly  or  within  a  short  time,  should  not  be  counted  so  as  to  defeat  proceedings 
instituted  by  a  bona  fide  creditor,^**  nor  can,  an  insolvent  having  more  than  twelve 
creditors  defeat  bankruptcy  proceedings  against  him  by  transferring  his  property 
for  the  benefit  of  some  of  his  creditors  leaving  less  than  three  unprovided  for,  but 
leaving  the  preferred  creditors  actually  unpaid  for  the  purpose  of  requiring  them 
to  be  counted  so  that  those  remaining  v,dll  be  insufhcient  in  number  to  maintain  a 
petition.'^'  Secured  creditors  cannot  be  counted  unless  their  claims  exceed  the  value 
of  their  securities. ^^ 

§  5.  Procedure  for  adjudication.  A.  In  geritraU'^ — Bankruptcy  proceedings 
are  proceedings  in  equity.*"* 

Jurisdiction.^^ — The  bankruptcy  courts  have  jurisdiction  to  adjudge  persons 
bankrupt  who  have  had  their  principal  place  of  business,  resided,  or  had  their  domi- 
cile, within  their  respective  territorial  jurisdictions  for  the  preceding  six  months 
or  the  greater  portion  theTeof,"-  and  if  the  alleged  bankrupt  be  a  foreign  corpora- 
tion it  is  immaterial  whether  or  not  it  has  procured  a  certificate  required  by  the 
laws  of  the  state  to  entitle  it  to  do  business  therein. ^-^  A  foreign  corporation  can- 
not become  a  "resident' 
ized.*^* 


of  a  state  other  than  the  one  under  whose  laws  it  is  organ- 


adduces  no  proof.     Charles  v.  Smith,  29  Pa. 
Super.  Ct.  5  94. 

48.  See    5    C.    L.    370. 

49.  DiUe   v.   People,    118    111.    App.    426. 

50.  Act  of  1898,  §  1.  subd.  29,  and  §  4,  con- 
strued.    In  re  Schwaninger,  144  F.  555. 

51.  See    5    C.    L.    370. 

52.  Failure  of  insolvent  debtor  to  dis- 
charg-e  preference  obtained  by  a  judgment 
creditor  by  the  levy  of  an  execution  cannot 
be  charged  as  an  act  of  bankruptcy,  where 
the  levy  was  procured  by  the  attorney  for 
the  petitioning  creditors  for  tlie  sole  pur- 
pose of  laying  the  foundation  for  the  bank- 
ruptcy proceedings.     In  re  Weiss,  142  F.  279. 

53.  54.     In  re  Salmon  &  Salmon,   143  F.  395. 

55,  In  re  Ellis  [C.  C.  A.]  143  F.  103. 
"What  claims  are  provable  see  post,  §  14, 
subd.   A. 

56,  57.     In    re   Blount,   142   F.    263. 

58.  "Where  an  insolvent  sold  and  trans- 
ferred all  of  his  property  to  one  creditor 
under  an  agreement  that  the  purchaser 
should  pay  all  but  one  of  the  seller's  cred- 
itors. The  creditors  so  provided  for  were 
notified  of  the  arrangement  and  expressed 
no  dissent.  Held  they  could  not  be  counted. 
In  ra  Blount,  142  F.  263. 

59,  See  5  C.  L.   370. 


60.  Ellis  V.  Krulewitch  [C.  C.  A.]  141  F. 
954;  In  re  Holmes   [C.  C.  A.]   142  F.  391. 

61.  See  5  C.  L.  370,  n.  51,  52;  371,  n.  73 
et  seq. 

62.  Act  1898,  §  2,  subd.  1.  Where  a  cor- 
poration operating  factories,  mills,  or  mines 
in  various  states,  has  a  principal  office  where 
supreme  direction  and  control  is  exercised, 
wiiere  its  directors  meet,  books  of  account 
are  kept,  general  correspondence  conducted, 
sales  negotiated,  bills  sent  out  and  payments 
received,  sucli  office  is  its  principal  place  of 
business.  Burdick  v.  Dillon  [C.  C.  A.]  144 
F.  737,  144  F.  724.  Writ  of  certiorari  de- 
nied.     26  S.  Ct.  764,   50  Law.  Ed. .     Where 

a  manufacturing  corporation,  although  main- 
taining a  nominal  office  in  tlie  state  in  whicli 
it  is  organized  has  its  manufactory  and  an 
office  from  which  it  conducts  its  business 
within  a  district  in  another  state,  its  princi- 
pal place  of  business  is  within  the  latter 
district.  Tiffany  v.  La  Plume  Condensed 
Milk  Co.,   141   F.   444. 

63.  In  re  Duplex  Radiator  Co.,   142  F.  906. 

64.  Act  1898,  §  2,  cl.  1,  construed.  In  re 
Mathews  Consol.  Slate  Co.,  144  F.  724,  case 
afd.  [C.  C.  A.]  144  F.  737,  this  point  not 
being  mentioned. 
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Schedules.^^ — The  schedules  ought  to  contain  a  careful  enumeration  of  every- 
thing in  the  estate  whether  or  not  any  exemption  is  claimed  in  reference  to  any  ar- 
ticle enumerated.®**  A  misstatement  of  a  creditor's  address  is  immaterial  he  having 
actual  knowledge  of  the  proceedings,*'^  The  use  of  ditto  marks  in  the  schedule  is 
unlawful.*'^  A  surviving  partner  of  a  tirm  creditor  is  correctly  scheduled  as  the 
creditor.®'' 

(§5)     B.  Voluntary  proceedings.'"^ 

(§5)  C.  Involuntan/  proceedings.'''^ — While  the  bankruptcy  proceedings  must 
not  be  collusive  still  the  mere  fact  that  a  debtor  admits  in  writing  his  inability  to 
pay  his  debts  and  his  willingness  to  be  adjudged  a  banlcrupt  on  that  ground,  and 
thereupon  requests  certain  creditors  to  file  an  involuntary  petition,  constitutes  no 
ground  of  defense  to  the  proceeding  by  a  creditor  who  opposes  the  adjudication. "- 
When  a  bankrupt  and  all  of  his  creditors  have  recognized  the  validity  and  regu- 
larity of  proceedings  in  a  course  of  bankruptc}^  have  participated  therein,  and 
sought  the  benefit  thereof,  one  of  such  creditors  will  not  be  heard  long  after  the  ad- 
judication to  object  to  the  jurisdiction  of  the  court  upon  the  ground  that  the  pro- 
ceedings were  instituted  in  a  district  in  which  the  bankrupt  did  not  reside  or  have 
his  domicile  or  principal  place  of  business  for  the  greater  portion  of  the  preceding 
six  months,^'  nor  upon  the  ground  that  a  subpoena  to  the  bankrupt  was  not  issued, 
he  having  voluntarily  Avaived  the  same  and  entered  his  appearance,'^*  nor  u])on  the 
ground  that  the  petition  failed  to  allege  that  the  bankrupt  was  not  a  wage  earner  or 
a  person  engaged  chiefly  in  farming  or  tillage  of  the  soil.''^  And,  for  like  reasons, 
he  will  not  be  permitted  to  otherwise  contest  the  petition  upon  which  the  adjudica- 
tion proceeded. '^^ 

The  petition  must  be  filed  within  four  months  of  the  commission  of  the  act  of 
bankruptcy,^^  and  must  show  that  the  defendant  owes  debts  to  the  jurisdictional 
amount,^*  and  that  he  is  not  of  the  excepted  classes.'^®  The  petition  should  also  state 
the  nature  and  amount  of  the  claims  held  by  the  petitioning  creditors,®**  and  while 
failure  so  to  do  will  doubtless  render  it  subject  to  direct  attack,®^  still  such  an  omis- 
sion will  not  render  a  judgment  based  on  the  petition  void  for  want  of  jurisdiction 
and  thus  subject  to  collateral  attack.^-  The  petition  alleging  preferential  payments^ 
should  set  out  tlie  names  of  the  creditors  to  whom  such  payments  were  made  if 
known;  but,  if  the  petitioners  do  not  know  their  names,  the  petition  is  good  if  it 
avers  in  general  terms  that  the  payments  Avere  made,  adding  a  reason  why  a  more 
specific  allegation  is  not  possible.*'  A  defect  in  the  verification  is  a  formal  matter 
and  not  jurisdictional.®*  The  court  has  discretionary  power  to  permit  the  amend- 
ment of  the  petition,®^  and  if  allowed  the  amendment  relates  back  and  takes  effect 


65.  See  5  C.  L.  371. 

66.  In   re   Mullen,    140   F.    206. 

67.  Misstatement  of  creditor's  address 
held  immaterial  where  it  ■was  the  address 
given  bankrupt  by  the  creditor's  attorneys 
and  the  latter  had  actual  kno'wledge  of  the 
proceeding's.  Vaughn  v.  Irwin,  96  N.  Y.  S. 
742.     Compare  post,   §  22,  subd.  C. 

68.  Hoock  V.  Theise,   99  N.  Y.   S.   905. 

69.  Kaufman  v.  Schreier,  108  App.  Div. 
298,  95  N.  Y.  S.  729.  See  Partnership,  6  C.  L. 
911- 

70.  71.     See  5  C.  L.  371. 

72.  In  re  Duplex  Radiator  Co.,  142  F.   90G. 

73,  74,  75,  76.  In  re  Worsham  [C.  C.  A.] 
142  F.  121. 

77.  Second  adjudication.  In  re  Barton's 
Estate,   144   F.   540. 


78.  Must  alleg'e  that  the  defendant  owes 
debts  to  the  amount  of  $1,000  or  over.  Taft 
Co.  V.  Century  Sav.  Bank  [C.  C.  A.]  141  P. 
369. 

79.  Involuntary  petition  ag'ainst  a  natural 
person  should  allege  his  occupation,  or  that 
he  is  not  a  wag'e  earner  or  eng'ag'ed  chiefly 
in  farming'.     Rise  v.  Bordner,  140  F.   566. 

SO,  81,  82.  Bail  V.  Hartman  [Ariz.]  83  P. 
358. 

S3.     In   re  Lackow,   140  F.   573. 

84.  Bail  V.   Hartman    [Ariz.]    S3   P.    S5S. 

85.  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
can Oak  Leather  Co.  [C.  C.  A.]  141  F.  518. 
Amendment,  alleging  specific  acts  of  bank- 
ruptcy shown,  without  objection,  in  the  evi- 
dence, allowed.  Id.  A  petition  charging  as 
an  act  of  bankruptcy  a  transfer  of  property 
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as  of  the  date  of  the  filing  of  the  original  petition.*^  Creditors  other  than  the  orig- 
inal petitioners  may  join  in  the  petition.®^  After  the  petitioners  have  joined  in  a 
petition  the}^  cannot  ordinarily  withdraw  against  the  wishes  of  their  fellow  petition- 
ers.*® 

Mere  irregularities  in  the  form  of  the  notice  given  by  a  summons  does  not 
render  the  judgment  subject  to  collateral  attack.^"  A  subpoena  served  on  a  member 
of  a  bankrupt  firm  gives  jurisdiction  of  the  firm  and  its  property."" 

The  bankruptcy  court  has  discretionary  power  to  dismiss  a  petition  in  involun- 
tary bankruptcy  for  want  of  prosecution/^  and  its  action  is  reviewable  only  where 
there  has  been  an  abuse  of  discretion.^-  Involuntar}'  proc-eedings  cannot  be  dis- 
missed, except  upon  the  merits,  without  notice  to  the  creditors/^  though,  prior  to 
the  adjudication,  in  the  absence  of  reason  to  suspect  collusion,  no  other  creditors 
having  intervened  or  appeared,  notice  of  a  motion  to  dismiss  n,eed  only  be  given  the 
petitioning  creditors."* 

No  pleadings  being  filed  by  the  bankrupt  within  the  time  fixed  by  law,  nor 
within  further  time  granted  by  the  court,  it  is  the  duty  of  the  court  to  adjudicate 
the  debtor  a  bankrupt.®^ 

The  malicious  institution  of  proceedings,  without  probable  cause,  to  have  a  per- 
son declared  a  bankrupt,  is  actionable/*'  althoiigh  not  accompanied  by  any  actual 
seizure  of  the  alleged  bankrupt's  property.^' 

Second  adjudication.^^ — A  bond  given  by  bankrupts  on  an  appeal  from  an  order 
refusing  them  a  discharge  is  merelv  one  for  costs  and  does  not  suspend  or  affect  the 
right  of  creditors  to  institute  proceedings  to  have  them  adjudicated  bankrupts  a  sec- 
ond time  on  the  groimd  of  the  commission  of  a  new  act  of  bankruptcy,"®  but  such 
proceedings  cannot  be  maintained  more  than  four  months  from  the  date  of  such 
act.^  Creditors  who  have  proved  their  claims  are  not,  however,  entitled,  while  the 
estate  is  still  in  the  process  of  administration,  but  after  the  bankrupt  has  been  re- 
fused a  discharge,  to  maintain  proceedings  to  have  him  adjudged  a  bankrupt  a 
second  time  on  account  of  the  same  debts,  on  the  ground  that  he  acquired  property 
after  the  first  adjudication,  which  he  is  alleged  to  have  conveyed  in  fraud  of  his 
creditors.^ 

(§5)  D.  Exemption  of  hanhrupt  from  arrest.^ — If  pending  bankruptcy  pro- 
ceedings the  bankrupt  be  arrested  or  imprisoned  upon  process  in  any  civil  action, 
the  district  court,  upon  his  application,  may  issue  a  writ  of  habeas  corpus  to  bring 
him  before  the  court  to  ascertain  whether  such  process  has  been  issued  for  the 
collection  of  any  claim  provable  in  the  bankruptcy  proceedings,  and  if  so  provable 
he  shall  be  discharged.*     Consequently,  the  bankruptcy  court  may,  and  it  would 


with  intent  to  hinder,  delay,  and  defraud 
creditors,  may  properly  be  permitted  to  be 
amended  to  charge  that  the  transfer  was 
made  to  prefer  certain  creditors  where  such 
fiact  is  developed  on  the  hearing.  In  re 
Hark,    142    F.    279. 

86.  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
can Oak  Leather  Co.    [C.  C.  A.]    141  F.   518. 

87,  88.  In  re  Black  Diamond  Copper  Min. 
Co.    [Ariz.]    85   P.    653. 

89.  Subpoena  held  sufficient  it  notifying 
bankrupt  of  filing  of  petition  and  relief 
prayed  for.  Bail  v.  Harman  [Ariz.]  83  P. 
358. 

90.  Bail  V.  Hartman   [Ariz.]    83  P.  358. 

91.  02.  In  re  Levi  &  Klauber  [C.  C.  A.] 
142    F.    962. 

93.     In  re  Black  Diamond  Copper  Min.  Co. 


[Ariz.]    85   P.   653;   Texas  &  P.   R.   Co.  v.  Mc- 
Nairy    [Tex.  Civ.   App.]    94   S.  W.   111. 

94.  In  re  Levi  &  Klauber  [C.  C.  A.]  142 
F.    962. 

95.  In  re  Black  Diamond  Copper  Min.  Co. 
[Ariz.]    85   P.    653. 

im.  King  V.  Sullivan  &  Co.  [Tex.  Civ. 
App.]  92  S.  W.  51;  Wilkinson  v.  Goodfellow- 
Brooks  Shoe  Co.,   141   F.   218. 

97.  Wilkinson  v.  Goodfellow-Brooks  Slioe 
Co.,  141  F.  218. 

9S.     See   5   C.   L.   371,   n.   65. 

99,  1,  2.  In  re  Barton's  Estate,  144  F. 
540. 

3.  See   5   C.  L.   375. 

4.  Gen.  Order  No.  30.  A  bankrupt  ar- 
rested and  held  on  a  capias  in  an  action  to 
recover  from  him  the  value  of  property  which 
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seem  to  be  its  duty  to,  f^tay  contempt  proceedings  in  a  civil  suit  against  the  bankrupt 
in  a  state  court  on  a  debt  or  claim  from  which  his  discharge  would  be  a  release.^ 
the  state  court  not  having  priority  of  jurisdiction  by  the  acquisition  of  a  lien  upon 
any  specific  property  or  fund.*^  The  exemption  exists  only  during  the  pendency  of 
the  bankruptcy  proceedings.^ 

(§  5)  E.  Adjudication^ — The  adjudication  in  bankruptcy  is  not  subject  to 
collateral  attack.^  It  is  a  judgment  in  rem,  in  the  sense  that  it  determines  the  status 
of  the  bankrupt.^"  It  does  not,  however,  dissolve  or  terminate  contractual  relations 
of  the  bankrupt ;  ^^  nor,  the  bankrupt  being  a  corporation,  does  it  work  a  dissolution, 
or  a  forfeiture  or  loss  of  its  franchise.^-  The  right  of  a  stockholder  in  a  corpora- 
tion to  maintain  an  action  for  an  aecounting  for  the  benefit  of  the  corporation  is 
not  affected  by  the  corporation  becoming  bankrupt  after  commencement  of  the  ac- 
tion ;  the  only  affect  thereof  being  that  an  accounting  must  be  to  the  trustee  in  bank- 
ruptcy.^^ 

§  6.  Procedure  after  adjudication.  In  general}* — The  courts  of  bankruptcy 
are  expressly  limited  to  the  exercise  of  bankruptcy  jurisdiction  within  their  terri- 
torial limits.^^  The  ordinary  proceedings  taken  in  a  bankruptcy  proceeding  to  de- 
cide questions  arising  in  it  are  not  proceedings  in  rem.^'' 

§  7.  Protection  and  possession  of  the  property  pending  the  appointment  of 
trustees;  recpivers}''  Proceedings  prior  to  adjudication}^ — Where  pending  involun- 
tary proceedings  the  creditors  take  possession  of  their  debtor's  property  giving  the 
bond  required  by  §  3e  of  the  Act  of  1898,^®  the  alleged  bankrupt,  upon  dismissal 
of  the  bankruptcy  proceedings,  can  only  recover,  from  the  obligors  on  the  bond,  such 
costs,  expenses,  and  damages,  as  are  incident  to  the  taking  and  withholding  of  the 
property,  as  distinguished  from  costs,  expenses,  and  damages  incident  to  the  institu- 
tion of  the  bankruptcy  proceedings.-"     The  petitioning  creditors  taking  possession 


it  is  alleged  he  embezzled  and  fraudulently 
converted  to  his  own  use.  held  entitled  to  re- 
lease on  habeas  corpus  where  no  facts  are 
pleaded  which  show  such  embezzlement  to 
have  been  committed  while  acting  in  a  fidu- 
ciary capacity.  Barrett  v.  Prince  [C.  C.  A.] 
143   F.   302. 

5.     In  re  Adler  [C.  C.  A.]   144  F.   659. 

e.  So  held  where  a  judgment  had  been 
rendered  against  the  bankrupt,  prior  to  the 
bankruptcy  proceedings,  in  a  creditor's  suit 
in  a  state  court  requiring  him  to  pay  over 
the  amount  of  the  proceeds  of  certain  ac- 
counts which  had  been  assigned  to  him  by 
a  debtor  and  collected  by  hira.  In  re  Adler 
[C.   C.  A.]    144   F.   6&9. 

7.  Testimony  that  petition  in  bankruptcy 
was  filed  before  arrest  is  insufficient  tO'  show 
an  "exemption  from  arrest  where  it  is  not 
shown  when  the  petition  was  filed.  Gibson 
v.   Holmes    [Vt.]    62  A.   11. 

8.  See   5   C.   L..   375,  n.   30-33. 

9.  An  adjudication  of  bankruptcy  in  vol- 
untary proceedings  cannot  be  collaterally 
attacked  on  the  ground  that  the  bankrupt 
was  not  capable  of  becoming  a  voluntary 
bankrupt.  In  re  Rosenthal,  144  F.  548. 
Debtor  of  bankrupt  on  being  sued  by  tru.s- 
tee  cannot  attack  validity  of  adjudication. 
In  re  Sully,   142   F.  895. 

10.  Whitney   v.   V\"enman,   140   F.   959. 

11.  Involuntary  adjudication  against  a 
corporation  held  not  a  repudiation  by  the 
bankrupt    of   an    executory   contract    for    the 


sale  of  annual  crops  to  be  raised  in  succes- 
sive years,  nor  was  if  equivalent  to  a  per- 
manent disenablement  to  perform  the  con- 
tract. In  re  Imperial  Brewing  Co.,  143  F. 
579. 

12. 
579. 

13. 

14. 


In    re    Imperial    Brewing    Co.,    143    F. 


Meyer  v.  Page,  98  N.  T.  S.  1Z% 
The  procedure  in  particular  actions 
and  proceedings  occurring  in  or  as  a  result 
of  the  bankruptcy  proceedings  are  treated 
in  the  separate  sections  of  this  topic,  which 
see. 

15.  Cannot  allot  bankrupt  domiciled  with- 
in district  a  homestead  in  lands  situated  in 
another   district.      In   re   Owings,    140    F.    739. 

16.  Order  passing  accounts  of  receivers. 
Whitney  v.   W«nman,    140   F.    959. 

17.  See  5  C.  L.  375. 

18.  See  5  C.  L.  375,  and  3  C.  L.   444. 

19.  A  bond  given  to  secure  an  injunction 
restraining  an  execution  sale  and  to  preserve 
the  property  pending  the  hearing  of  the 
bakruptcy  petition  is  not  within  this  pro- 
vision of  the  law.  Alleged  bankrupt  held 
not  entitled  to  recover  either  attorney's  or 
keeper's  fees,  damages  or  expenses  for  at- 
tending court  but  could  only  recover  a 
docket  or  attorney's  fee  of  $20  under  chan- 
cery rule  34  and  the  cost  of  taking' certain 
depositions.      In   re  Hines,   144   F.    147. 

20.  Selkregg  v.  Hamilton  Bros.,  144  F. 
557. 
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of  the  alleged  bankrupt's  propertv'  through  the  marshal  assume  full  responsibility 
for  its  care.-^ 

After  adjudication.-- — By  the  adjudication  the  property  of  the  insolvent  comes 
into  the  hands  of  the  court  for  disposition  and  thus  becomes,  a  trust  fund,-^  and  any 
of  the  creditors  may,  prior  to  the  appointment  of  a  receiver  or  trustee,  maintain 
an  action  in  any  competent  tribunal,  either  in  an  original  suit  or  by  way  of  inter- 
vention, to  prevent  the  trust  fund  from  being  fraudulently  apportioned,-*  or  he  may 
file  a  creditors'  suit  on  behalf  of  himself  and  other  creditors  to  set  aside  a  fraudu- 
lent transfer  of  the  bankrupt's  property.-^  Proceedings  under  a  temporary  order 
restraining  one  from  disposing  of  property  alleged  to  belong  to  the  bankrupt  must 
be  prosecuted  with  diligence.-*"'  The  sole  purpose  of  a  receiver  is  to  take  charge  of 
and  preserve  the  estate  until  a  trustee  can  be  chosen  and  qualified ;  ^'^  the  alternative 
provision  being  to  put  the  property  into  the  custody  of  the  marshal. -^^  Xo  title  is 
acquired  by  either;  the  receiver  having  only  power  to  take  charge  of  the  visible  prop- 
erty of  the  bankrupt  and  preserve  it  as  custodian  imtil  the  appointment  of  a  trus- 
tee,-'* and  consequently  he  has  no  right  to  sue  to  recover  property  of  the  bankrupt.^** 
Xor.  the  power  to  appoint  him  being  purely  statutory,  can  the  court  confer  such 
autliority  on  him.^^  Xeither  has  he  any  extraterritorial  powers.'-  A  receiver 
should  only  be  appointed  where  absolutely  necessary  for  the  preservation  of  the 
bankrupts  estate.^-'*  and  such  an  appointment,  either  with  or  Avithout  notice,  does 
not  constitute  a  taking  of  the  bankrupt's  property  without  due  process  of  law.^*  A 
receiver  having  been  appointed,  a  bankruptcy  court  of  another  district  may,  upon 
ex  parte  application,^^  the  necessity  of  the  appointment  being  shoAvn,  appoint  an 
ancillary  receiver  to  aid  the  court  of  original  jurisdiction  in  preserving  the  bank- 
rupt's property  pending  the  appointment  of  a  trustee.^*'  Wherever  it  appears  that  it 
is  necessary  for  the  preservation  of  the  property  claimed  to  be  a  part  of  the  bank- 
rupt's estate,  after  petition  in  liankruptcy  has  been  filed,  that  the  court  should  take 
possession  of  the  same,  pending  the  adjudication  of  title,  it  is  within  the  jurisdic- 
tion of  the  bankruptcy  court,  or  its  referee,  to  order  the  marshal  or  a  custodian  to 
take  possession  of  such  property."'  The  power  to  make  such  seizure  should  not  be 
lightly  exercised  or  abused  so  as  to  needlessly  oppress  or  injure  those  who  claim  title, 
and  in  all  cases  creditors  who  pray  for  such  order  of  seizure  should  he  required  to 
give  bond  to  indemnify  the  party  injured,  in  the  event  that  it  should  be  thereafter 


21.  "Where  they  took  possession  of  a  can- 
ning' factory  helJ.  liable  for  perniitting'  cer- 
tain pipes  to  freeze  and  burst,  though  al- 
leged bankrupts  at  all  times  had  free  access 
to  the  factory.  Salkregg  v.  Hamilton  Bros., 
144   F.    557. 

22.  See   5   C.   L.    375. 

23.  24.  Depauli  v.  Espitallier  [Cal.  App.] 
84    P.    999. 

2.5.  So  held  where  it  was  impossible  for 
creditors  to  pursue  their  claims  to  judgment 
and  execution  against  the  property  alleged 
to  have  been  transferred  in  violation  of  Act 
Pa.  March  28,  1905  (P.  L.  62).  within  the  time 
specified  by  such  act.  Guaranty  Title  & 
Trust   Co.  V.   Pearlman,    144   F.   550. 

26.  Order  will  be  discontinued  where  such 
allegation  of  ownership  is  denied  by  the  an- 
swer, and  after  the  lapse  of  several  months 
the  rule  has  not  been  brought  to  a  hearing 
and  no  proofs  have  been  taken  in  support 
of  the  bill.  In   re  Latimer,   141  F.   665. 

27.  28.  29.  Guaranty  Title  &  Trust  Co.  v. 
Pearlman,   144   F.   550. 

30.     Is   without   power   to  sue   to  set  aside 


an  alleged  fraudulent  transfer  of  the  bank- 
rupt's property.  Guaranty  Title  &  Trust  Co. 
V.   Pearlman,   144   F.    550. 

31.  Guaranty  Title  &  Trust  Co.  v.  Pearl- 
man,  144   F.   550. 

32.  In    re    Benedict,    140    F.    55. 

33.  Referee  held  without  power  to  appoint 
a  receiver  after  adjudication  in  voluntary 
proceedings  without  any  finding  as  to  its 
necessity,  the  petition  merely  alleging  the 
belief  of  the  petitioner  that  the  appoint- 
ment will  be  for  the  benefit  of  all  persons  in 
interest.      In   re   Rosenthal,    144   F.    548. 

34.  Latimer  V.  McNeal  [C.  C.  A.]  142  F. 
451. 

3.5,  36.      In  re  Benedict,  140  F.   55. 

37.  In  re  Knopf,  144  F.  245.  Held  neces- 
sary -wrhere  *duly  verified  petition  averred 
that  alleged  bankrupt  had  transferred  his 
property  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  creditors,  and  set  forth  ' 
facts  tending  to  show  that  the  transfer  was 
null  and  void  under  the  bankrupt  act  and 
that  the  party  in  possession  was  financially 
irresponsible  and  there  was  danger  that  the 
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determined  that  the  party  in  whose  possession  the  goods  are  is  lawfully  the  owTier 
thereof.-''^  In  such  cases  the  subsequent  determination  of  the  issues  raised  between 
the  trustee  and  the  adverse  claimant  is  a  proceeding  in  bankruptcy.^^  An  alleged 
bankrupt  will  be  required  to  turn  over  books  of  accounts  relating  to  his  business  to 
a  receiver  appointed  by  the  court  where  it  is  shown  that  they  are  necessary  to  enable 
the  receiver  to  continue  the  business  as  directed  by  the  court,  notwithstanding  a 
claim  of  privilege  by  the  Ijankrupt  on  the  ground  that  the  books  contain  evidence 
which  will  tend  to  incriminate  him,  unless  it  appears  that  such  claim  is  made  in 
good  faith  and  has  a  reasonable  foundation;  it  not  being  his  right  to  determine 
such  question  for  himself.*"  A  proceeding  to  pass  receiver's  accounts  is  not  a  pro- 
ceeding in  rem.*^  As  a  general  rule  a  receiver  should  not  be  discharged  until  the 
appointment  of  a  trustee  or  the  doing  away  of  the  necessity  occasioning  the  re- 
ceiver's appointment.*^ 

§  8.  Creditors  meetings;  appointment  of  trustee;  removals.*^ — Where  objec- 
tions are  filed  to  a  claim,  on  the  ground  that  the  claimant  has  received  a  preference, 
he  should  not  be  permitted  to  participate  in  creditors'  meetings,  until  the  matter 
has  been  heard  and  determined.**  A  power  of  attorney  from  a  creditor  of  a  bank- 
rupt, running  jointly  to  one  of  the  bankrupt's  attorneys  and  another,  does  not  en- 
title either  to  vote  on  such  claim  at  a  creditors'  meeting.*^  The  election  of  a  trus- 
tee by  the  creditors  is  not  to  be  disapproved  unless  there  is  good  reason  to  believe 
that  the  election  has  been  directed,  managed,  or  controlled  by  the  bankrupt  or  his 
attorney  or  by  some  influence  opposed  to  the  creditors'  interests.*^ 

§  9.  Compositions^' — The  provision  of  the  bankruptcy  act  providing  for  com- 
positions with  creditors  contemplates  that  dissenting  creditors  may  be  compelled 
to  accept  the  percentage*  accepted  by  the  majority  and  may  be  deprived  of  their  rem- 
edies on  the  balance  of  their  claims,  and  should  be  strictly  construed.**  The  com- 
position must  be  entirely  free  from  fraud  or  guilty  collusion.*^  A  bankrupt  in  a 
composition  proceeding  is  required  to  deposit,  for  the  purpose  of  carrying  out  the 
composition,  sufficient  to  cover  costs,  priority  claims,  and  expenses,  and,  in  addition, 
the  percentage  named,  not  only  on  all  claims  filed  before  confirmation,  but  also  on 
all  other  claims  listed  by  the  bankrupt  in  his  schedule,^°and  this  will  include,  of 
course,  scheduled  claims  filed  after  the  composition  agreement  has  been  accepted.^^ 
The  bankrupt  is  not,  however,  required  to  deposit  sufficient  to  secure  a  percentage 
on  secured  claims,  nor  for  any  supposed  but  unascertained  and  unfiled  deficiency. ^- 


g'oods    aHeged    to    belong'    to    the    bankrupt 
would   be   lost   to  his   estate  without  the  in- 
terposition   of    the   court.      Id. 
3S.     In    re   Knopf,    144   F.    245. 

39.  Act  1898,  §  23  construed.  In  re  Knopf. 
144    F.   245. 

40.  In  re  Rosenblatt,   143  F.   663. 

41.  Where  receivers  have  credited  them- 
selves with  property  surrendered  to  third 
persons  and  order  passing  the  accounts  is 
not  conclusive  of  the  rights  of  such  person 
to  the  property  nor  of  the  question  of  their 
liability  therefor  to  the  trustee  of  the  bank- 
rupt's estate,  which  w^ill  bar  a -suit  by  him 
to  recover  the  same.  "Whitney  v.  Wenman, 
140   F.    959. 

42.  Refusal  to  discharg^e  receiver  held  not 
erroneous.  Latimer  v.  McNeal  [C  C.  A.] 
142  F.   451. 

43.  See  5  C.  L.  376. 


44,  45.  In  re  Columbia  Iron  Works,  142 
F.   234. 

46.  In  re  Eastlack,  145  F.  68.  Mere  fact 
that  bankrupt  openly  advocated  selection  of 
man  who  was  elected  held  not  sufficient  to 
warrant   disapproval.      Id. 

47.  See  5  C.  L.  377. 

48.  Act  1898,  §  12  construed.  Broadway 
Trus.t  Co.  V.  Manheim,  47  Misc.  415,  95  N.  T. 
S.   930. 

49.  Where  by  agreement  with  all  the 
creditors  plaintiff  paid  claims  and  costs  of 
proceedings  and  took  property,  the  fact  that 
he  sold  tlie  property  to  tlie  bankrupt  and  two 
others  taking  their  notes  aggregating  the 
face  of  plaintiff's  claim,  interest,  and  costs 
of  the  bankruptcy  proceedings,  held  notes 
were  not  void,  there  being  no  secret  agree- 
ment between  the  bankrupt  and  plaintiff. 
Hickman  v.  Galveston  Dry  Goods  Co.  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  629,   94  S.  W.   157. 

50.  61,  62.     In  re  Harvey,  144  F.  901. 
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To  be  bound  by  the  order  of  confirmation  the  unscheduled  creditor  should  have  no- 
tice or  actual  knowledge  of  the  bankruptcy  proceeding  prior  to  the  time  when  the 
application  for  the  confirmation  of  the  composition  agreement. ^^  An  order  confirm- 
ing a  composition  is  in  effect  a  discharge  in  bankruptcy  and  may  be  pleaded  as 
such.^^  An  arrangement  made  between  a  debtor  and  creditor  in  a  petition  in  involun- 
tary proceedings,  whereby  the  claims  of  the  creditors  are  compromised,  or  in  other 
words  an  '•'informal  composition,"  is  subject  to  the  rights  of  any  creditor  who  may 
appear  and  present  his  claim. ^^ 

§  10.  Property  and  rights  passing  to  the  trustee.  A.  Particnlar  ]:inds  of 
propcrty.^^ — The  trustee  takes  title  to  all  property  of  the  bankrupt  which  prior  to 
the  filing  of  the  petition  the  latter  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  under  Judicial  process  against  him,^^  and 
also  to  any  rights  of  action  arising  upon  contracts  or  from  the  unlawful  taking  or 
detention  of,  or  injury  to,  his  property.^*  The  word  '"property"  as  used  in  the  first 
clause  does  not  cover  contingent  rights  vested  by  laAv  in  the  bankrupt  and  which 
may  in  the  future,  result  in  pecuniarv  benefit  to  him.^^  The  trustee,  also,  becomes 
vested  with  title  to  property  in  the  custody  of  the  ]aw.*"'°  AVhile  a  trustee  cannot 
sell  a  retail  liquor  license  issued  to  the  bankrupt, "^^  he  can  sell  the  nomination  of 
the  bankrupt's  successor,  the  proceeds  becoming  part  of  the  bankrupt's  estate,^-  or 
he  can  sell  the  bankrupt's  saloon  fixtures  upon  the  condition  that  the  license  shall 
lie  transferred  to  the  purchaser,*'^  and  in  the  latter  case  if  the  purchaser  abandons 
his  purchase  without  any  attempt  to  secure  a  transfer  of  the  license  he  is  liable 
for  loss  on  resale.*^*  A  corporation  becoming  insolvent  the  statutory  liability  of 
stockholders  may  be  enforced  without  the  creditors  first  obtaining  judgments  and 
executions  returned  unsatisfied  and  without  the  appointment  of  a  receiver  for  the 
corporation  by  the  state  court.*'^  The  trustee  can  only  recover  such  portions  of  un- 
paid stock  subscriptions  as  are  essential  for  the  payment  of  the  corporation's  debts,"'^ 


.53.  Broadway  Trust  Co.  v.  Manheim,  47 
Misc.   415,  95  X.  Y.  S.  93. 

54.  Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  415,  95  X.  T.  S.  9-3.  It  foUows  that  it 
lias  been  deemed  wise  to  keep  matter  com- 
mon to  the  order  of  confirmation  as  a  dis- 
cliarg-e  and  to  the  discharge  together,  see 
post,   §    22. 

ii?i.  In  re  Black  Diamond  Copper  Min.  Co. 
[Ariz.]    So  P.   653. 

.-6.     See   5   C.   L.   377. 

57.  Act  1S9S,  §  70,  subd.  5.  Stock  de- 
posited as  collateral  no  assignment  or  trans- 
fer having  been  made  on  the  books  of  the 
company.  French  v.  W^hite  [Vt.]  62  A.  35. 
Personal  property  held  by  a  trustee  held 
reachable  by  trustee  process  subject  to  the 
rights  of  the  lessee  and  to  pass  to  the 
lessor's  trustee.  Clark  v.  Williams  [Mass.] 
76  N.  E.  723.  Where  officers  of  a  bankrupt 
corporation  held  all  the  stock  of  an  ancil- 
lary corporation  as  agents  for  the  bankrupt 
corporation  and  not  as  engaged  in  a  separate 
business  held  they  could  be  required  to  sur- 
render it  to  the  bankrupt's  receiver.  In  re 
Muncie  Pulp  Co.  [C.  C.  A.]  139  F.  546.  Rents, 
not  collected,  not  transferable,  do  not  pass 
to  the  trustee  in  bankruptcy.  Under  Act 
1S98,  §  70,  bankrupt's  only  interest  in  the 
rents  being  to  apply  rents  to  payment  of  his 
commissions  and  of  a  mortgage,  although 
legal  title  to  the  rents  was  in  him.  Keeley 
Brewing  Co.   v.   Mason,   116   111.   App.   603. 

58.  Act  1S98,   §   70,   subd.   6.     Action  to  en- 


force statutory  liability  of  stockholder  In 
corporation.  Stocker  v.  Davidson  [Kan.]  86 
P.  136.  The  right  of  action  given  by  Comp. 
St.  1903,  c.  91a,  §  11;  Cobbey's  Ann.  St.  1903, 
§  11,  510,  is  for  injury  to  "business,  employ- 
ment or  property"  and  passes  to  the  trustee. 
Cleland  v.  Anderson  [Neb.]  105  N.  V\^  1092, 
rvg.  former  opinion,  66  Neb.  252,  92  N.  W. 
306,   96   N.   W.    212,   98   N.   W.    1075. 

59.  Bryan  v.  Sturgis  Nat.  Bank  [Tex.  Civ. 
App.]  90  S.  V\".704.  Under  a  statute  provid- 
ing "that  all  property  acquired  by  either 
husband  or  wife  during  marriage,  *  *  * 
shall  be  deemed  the  common  property  of 
the  husband  and  wife,"  held  none  of  the 
accumulated  but  undivided  earnings  of  a 
corporation  passed  to  the  trustee  of  a  bank- 
rupt whose  wife  owned  stock  in  the  corpor- 
ation.    Id. 

eo.  Property  in  the  hands  of  a  sheriff 
under  an  attachment.  Goodnough  Mercan- 
tile Co.   V.   Galloway    [Or.]    84  P.    1049. 

61.  Snyder   v.   Bougher    [Pa.]    63   A.    893. 

62.  Proceeds  held  not  money  received  by 
the  trustee  to  the  use  of  one  ■whose  princi- 
pal had  advanced  money  to  pay  for  the 
bankrupt's  license  but  was  properly  held  by 
the  trustee  for  distribution  among  the  bank- 
rupt's creditors.  Tracy  v.  Ginzbery,  189 
Mass.  260.  75  N.  E.   637. 

63.  64.  Snyder  v.  Bougher  [Pa.]  63  A.  893. 
6.5.  Stocker  v.  Davidson  [Kan  ]  86  P.  136. 
66,    67,   68.     Felker    v.    Sullivan    [Colo.]    83 

P.   213. 


398 


BANKEUPTCY  §  lOA. 


7  Cur.  Law. 


the  burden  of  showing  the  amount  necessary  for  such  purpose  resting  on  the  trus- 
tee."^ And  an  action  cannot  be  maintained  for  such  unpaid  balances  until  a  re- 
lease thereof,  executed  by  the  corporation,  is  set  aside  as  in  fraud  of  creditors.*'* 
Whether  or  not  the  beneficial  interest  of  the  bankrupt  in  trust  property  passes  to 
his  trustee  in  bankruptcy  or  not  depends  upon  Aviiether  it  is  such  an  interest  as 
might  have  been  transferred  by  the  bankrupt  or  levied  upon  or  sold  under  judicial 
process  against  him,"^  and  such  question  is  to  be  determined  by  the  local  law.'**  The 
beneficial  interest  of  the  bankrupt  passing  to  the  trustee  notice  to  the  trustees  of 
the  fund  is  not  necessary  to  complete  the  title  of  the  trustee  in  bankruptcy.'^  The 
trustee  in  bankruptcy  does  not,  however,  take  title  to  trust  funds  in  the  hands  of 
the  bankrupt  as  trustee  so  long  as  they  can  be  identified.'-  Property  held  by  the 
bankrupt  under  a  conditional  sale,  void  as  to  general  creditors  for  want  of  record, 
passes  to  the  trustee,'^^  but  the  adjudication  is  not  the  equivalent  of  a  judgment  or 
attachment,  so  as  to  operate  as  a  lien  in  favor  of  the  trustee  as  against  the  condi- 
tional vendor  of  the  property  because  of  noncompliance  Avith  a  statute  rendering 
an  unfiled  contract  of  conditional  sale  void  only  as  to  those  creditors  who  have 
fastened  upon  the  property  by  some  specific  lien.'*  Tlie  trustee  takes  title  to  in- 
surance policies  on  the  life  of  the  bankrupt  which  are  valuable  as  assets.,'^  subject, 
however,  in  the  case  of  policies  having  a  cash  surrender  value,  to  the  right  of  the 
bankrupt  to  retain  them  by  paying  such  value  '"^  before  the  expiration  of  30  days 


e&.  Loveland,  Bankruptcy,  §  174.  Tucker 
V.  Denico  [R.  I.]  61  A.  642.  Where  bank- 
rupt took  deed  to  property  in  his  wife's 
name  held  to  raise  a  resulting-  trust  in  him 
for  the  benefit  of  tlie  one  creditor  wlio,  in 
danger  of  being  defrauded,  took  the  neces- 
sary steps  to  enforce  hlS'  claim  by  judgment 
and  execution  at  law,  and  afterwards  pro- 
ceeding to  establish  the  trust  in  equity  and 
the  beneficial  interest  did  not  pass  to  the 
trustee.  Id.  Trust  fund,  under  an  express 
trust  for  the  benefit  of  the  bankrupt,  being 
inalienable  does  not  pass  to  the  trustee  in 
bankruptcy.  In  re  McKay,  143  P.  671.  Ben- 
eficial interest  in  trust  passes  to  trustee. 
Currie  v.  Look   [N.  D.]    106  N.  W.  131. 

70.  Whether  or  not  the  provisions  of  a 
will  create  a  trust,  such  as  to  prevent  a  fund 
bequeathed  from  passing  to  the  trustee  in 
bankruptcy  of  the  beneficiary  or  legatee,  is 
to  be  determined  by  the  law  of  the  state. 
In  re  McKay,   143  F.    671. 

71.  Petition  under  act  1867.  Whittredge 
V.   Sweetser,  189  Mass.   45.  75  N.  E.   222. 

72.  Held  not  to  tako  title  to  trust  funds 
deposited  by  the  bankrupt  to  tlie  credit  of 
his  general  bank  account.  In  re  Royea's 
Estate,    143    F.    183. 

73.  In  re  Poore,  140  F.  786.  Pennsylvania 
rule.  Id.,  139  P.  862.  What  constitutes  a 
conditional  sale,   see  Sales,    6   C.   L.    1320. 

74.  York  Mfg.  Co.  v.  Cas.sell,   201  U.  S.  344, 

50  Law.  Ed. .     Property  in  the  possession 

of  a  bankrupt  under  an  unrecorded  condi- 
tional sale,  the  title  to  which  remains  in  the 
seller  under  the  s.tate  law^,  except  as  against 
attaching  creditors  or  subsequent  purchas- 
ers from  the  purchasers  without  notice,  does 
not  pass  to  tlie  trustee  in  bankruptcy  under 
Act  1898,  §  70a;  s>uch  right  being  confined 
to  a  particular  creditor  who  attaches  with- 
out notice,  resting  on  the  estoppel  of  the  true 
owner,    and    not    extending    to    the    general 


body   of   creditors  some   of   ■whom    may   have 
had  notice.     In  re  Cavagnaro,   143   P.    668. 

NOTE.  Conditional  .sales  t  "Much  of  the 
apparent  conflict  upon  the  authorities,  in 
respect  to  the  title  of  a  trustee  in  bank- 
ruptcy to  property  in  possession  of  the  bank- 
rupt under  conditional  sales  is  relieved  by  a 
critical  examination  of  the  particular  phrase- 
ology of  the  statutes  upon  which  tlie  vari- 
ous decisions  are  founded.  In  some  of  the 
states  it  is  declared  by  statute  tliat  unre- 
corded conditional  sales  are  only  good  as 
between  vendor  and  vendee,  while  in  other.s 
that  they  sliall  be  void  for  want  of  record 
as  against  creditors,  subsequent  purchasers, 
pledgees,  or  mortgagees  and  in  others  that 
the  contract  shall  be  recorded  within 
thirty  days  of  the  delivery  of  the  property, 
and  in  others  that  it  shall  be  acknowledged 
and  recorded  in  order  to  be  binding  as 
against  others  than  the  vendee  and  his  heirs. 
Isaac  on  Conditional  Sales  in  Bankruptcy, 
9-12.  Thus  it  will  be  seen  that  under  some 
of  the  state  statutes  creditors  may  hold 
against  an  unrecorded  conditional  contract 
of  sale  without  regard  to  the  question  of 
actual  notice,  and  under  such  circumstances 
trustees  in  bankruptcy  reasonably  enough 
hold  a  status,  witli  respect  to  the  title  of  the 
property,  different  from  that  wliicli  would 
exist  under  a  state  statute,  where  the  prop- 
erty could  only  be  held  under  judicial  pro- 
cess by  an  attaching  creditor  without  no- 
tice."— From  In  re  Cavagnaro,  143  P.  668, 
669. 

75.  Policies  having  no  cash  surrender 
value  pass  to  the  trustee  as  assets  of  the  es- 
tate of  the  adjudication  free  from  any  claim 
or  right  of  the  bankrupt.  Van  Kirk  v.  Ver- 
mont  Slate   Co.,   140  P.    38. 

76.  Clark  v.  Equitable  Life  Assur.  Soc, 
143  P.  175. 
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after  such  value  has  been  ascertained  and.  stated  to  the  trustee  by  the  company J^ 
This  right  of  the  bankrupt  is  not  affected  by  his  death  after  adjudication,  but 
passes  to  his  legal  representatives.'^^  The  M'ords  "cash  surrender  value"  eml^race 
policies,  even  though  a  stipulation  in  respect  to  surrender  value  is  not  contained 
therein  where  the  policy  possesses  a  cash  value  which  would  be  recognized  and  paid 
l)y  the  insurer  on  the  surrender  of  the  policy.'^  The  trustee  has  no  right  to  sue  on 
an  agreement  made  between  state  receivers  of  the  bankrupt  and  one  of  its  cr editors. '^'^ 
He  is,  however,  a  proper  party  to  contempt  proceedings  against  the  bankrupt's  di- 
vorced wife  to  compel  her  to  pay  over  certain  moneys  under  the  divorce  decree.®^ 
Undei-  the  act  of  1867,  the  assignment  in  bankruptcy  vested  in  the  assignees  the 
complete  ownership  of  incorporeal  interests  in  personal  property,®-  and  this  owner- 
ship drew  after  it  the  possession  so  far  as  the  interest  involved  was  capable  of  pos- 
session,*^ and  this  result  was  unaffected  by  the  fact  that  such  trustees  were  at  the 
time  in  ignorance  of  the  existence  of  such  propert3^^^ 

Propertij  franduJently  conveyed.^^ — The  trustee  takes  title  to- and  may  recover 
property  fraudulently  *"  conveyed  or  incumbered  ®"  by  the  banlj-upt,  unless  the 
transferee  is  a  bona  fide  purchaser  for  value  prior  to  the  date  of  the  adjudication,®-^ 
for  up  to  the  moment  of  bankruptcy  a  party  may  make  a  valid  disposition  of  his 
property,  where  it  is  done  for  a  fair  consideration  and  with  an  honest  motive,®'' 
and  even  where  there  is  a  fraudulent  intent,  in  order  to  affect  the  purchaser, 
collusion  must  be  shown.^**  The  fact  that  the  bankrupt  was  solvent  at  the  time  of 
the  transfer  does  not  bar  this  ri^ht  of  the  trustee.^^  Thej  trustee  may  recover  such 
property  or  its  value  ^-  if  the  conveyance  could  have  been  avoided  by  anv  creditor 


77,  78.  Van  Kirk  v.  Vermont  Slate  Co., 
140   F.  38. 

79.       In  re  Mertens  [C.  C.  A.]   142  P.  44.5. 

Note:  In  view  of  conflicting-  decisions  on 
this  subject  see  dicta  in  Holden  v.  Stratton, 
198  U.  S.  214,  49  Law.  Ed.  lOlS,  indicating- 
views  similar  to  those  held  in  the  principal 
case. 

SO.  Love  V.  Export  Storage  Co.  [C.  C.  A.] 
143  F.   1. 

81.  Carnahan  v.  Carnahan  [Mich.]  12  Det. 
Leg-.   N.    1023,    107   N.   W^.    73. 

82.  Interest  of  beneficiary  in  trust  estate. 
VVhittredge  "vn.  Sweetser,  189  Mass.  45,  75  N. 
E.  222. 

83,84.  Whittredge  v.  Sweetser,  189  Mass. 
45,   75  N.  E.  222. 

85.  See   5   C.   L.   378. 

86.  An  intent  to  defraud  is  essential.  In 
re  Bloch  [C.  C.  A.]  142  F.  674.  Bill  of  sale 
by  bankrupt  to  -wife  and  note  and  chattel 
mortgage  to  brother,  covering  all  present 
and  after-acquired  property  held  fraudulent. 
In  re  Hemstreet.  139  F.  9581  A  duly  re- 
corded gift  of  property  by  husband  to  -wife 
at  time  when  he  -was  not  indebted  is  valid 
as  against  his  subsequent  creditors.  Sav- 
age V.  Savage  [C.  C.  A.]  141  F.  346.  Trans- 
fer of  property  to  -wife  to  secure  a  loan, 
being  made  in  good  faitli,  without  an  intent 
to  defraud  and  more  than  a  year  prior  to 
the  adjudication,  held  valid.  Vowinkel  v. 
Moser  [Pa.]  63  A.  130.  Fact  that  transferee 
was  and  had  been  bankrupt's  attorney  held 
insufficient  to  sliow  fraud  it  appearing  that 
he  paid  full  value  for  the  property.  Webb 
V.  Manheim,  109  App.  Div.  63,  95  N.  T.  S. 
1003.  The  fact  that  debtor  was  insolvent, 
the   transferee   not   knowing   such   fact,    held 


not  to  render  an  assignment,  made  in  good 
faith  by  both  parties,  of  accounts  as  col- 
lateral security,  fraudulent.  Bunnell  v. 
Bronson  [Conn.]  63  A.  396.  As  to  what 
consititutes  a  fraudulent  conveyance,  see 
Fraudulent   Conveyances,   5   C.   L.    1556. 

87.  Mortgage  given  a  creditor  within 
four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  with  intent  to  prefer 
such  creditor  isi  void  against  his'  trustee. 
In   re  Hill,   140   F.   984. 

88.  Maffi  V.  Stephens  [Tex.  Civ.  App.]  93 
S.  W.  158.  Sale  in  bulk  held  void,  pur- 
chaser failing  to  show  that  he  took  all  rea- 
sonable and  proper  steps  to  ascertain  sell- 
er's financial  condition  and  bought  in  good 
faitli.  In  re  Knopf,  144  F.  245.  Trustee  is 
not  entitled  to  warehouse  receipts  pledged 
to  bank  within  four  months  of  the  filing  of 
the  petition,  the  bank  taking  the  receipts 
in  good  faith  and  discounting  notes  in  re- 
liance thereon.  Love  v.  Export  Storage  Co. 
[C.   C.   A.]    143   F.    1. 

89.  In  re  Benjamin,   140  F.   320. 

90.  In  re  Benjamin,  140  F.  320.  Sale  of 
standing  timber  held  fraudulent,  price  be- 
ing inadequate,  there  being  a  secret  under- 
standing as  to  price  and  the  purchaser  pay- 
ing nothing  down  but  giving  a  check  on 
which  he  stopped  payment  as  soon  as  he 
heard   of   trouble.     Id. 

91.  Conveyance  or  mortgage.  Pfeiffer  v. 
Roe,  108  App.   Div.  54,   95  N.  Y.  S.   1014. 

92.  A  bill  by  a  trustee  is  demurrable  if 
it  claims  the  proceeds  of  sales  of  the  prop- 
erty- and  also  prays  that  a  conveyance  by 
the  bankrupt  be  set  aside  as  fraudulent  and 
title  to  the  property  vested  in  complainant. 
Chisholm  v.  Wallace   [Ala.l   40  So.  219. 
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of  the  bankrupt  other  than  one  whose  right  is  in  the  nature  of  a  mere  lienor,"^  and 
it  is  not  essential  that  the  creditors  be  in  a  position  to  attack  the  transfer. ***  Under 
§  70e  the  trustee  is  clothed  with  plenary  power  to  sue  to  avoid  any  transfer  made 
Ity  the  bankrupt  of  his  property  which  any  creditor  may  have  avoided,  whether 
made  within  four  months  prior  to  the  adjudication  or  not."^  Good  faith,  as  well 
as  a  valuable  consideration,  is  essential  to  the  validity  of  a  mortgage,  and  while 
an  agreement  to  withhold  it  from,  record  is  not  of  itself  such  evidence  of  a  fraud- 
1-ilent  purpose  as  to  constitute  fraud  in  law  so  as  to  set  aside  the  mortgage  in  a 
suit  by  a  trustee  in  bankruptcy,  it  is  a  circumstance  constituting  more  or  less  co- 
gent evidence  of  a  want  of  good  faith,  according  to  the  particular  situation  of  the 
parties  and  the  intent  as  indicated  by  all  of  the  facts  and  circumstances  of  the 
case.'^'' 

A  demand  by  the  trustee  is  a  condition  precedent,**'  and  the  purpose  of  the  suit 
being  to  ol)tain  funds  to  pay  claims,  he  must  prove  that  claims  have  been  estab- 
lished against  the  bankrupt  estate.®^  An  action  to  set  aside  a  conveyance  as  one 
given  with  intent  to  hinder,  delay,  and  defraud  creditors,  is  a  suit  in  equity  ®®  in 
which  defendants  are  not  entitled  to  a  jury  trial,^  though  under  the  statutes  of 
most  states  the  form  of  the  action  makes  little  difference  if  upon  the  pleadings 
and  proof  plaintiff  is  entitled  to  relief.^  Though  the  trustee  must  have  authority 
from  the  bankruptcy  court  to  bring  suit  to  set  aside  a  fraudulent  conveyance  by 
the  bankrupt,  it  is  not  necessary  for  him  to  allege  in  his  bill  the  special  orders 
authorizing  him  to  sue.^  A  state  court  has  concurrent  jurisdiction  to  set  aside  a 
fraudulent  incumbrance  though  prior  to  the  appointment  of  the  trustee  the  mort- 
gaged property  is  sold  b}^  a  temporary  receiver  and  the  proceeds  deposited  as  a 
special  fund  to  await  the  further  order  of  the  Federal  court,*  and  neither  the  tem- 
porary receiver  nor  the  trust  company  with  which  the  funds  are  deposited  are 
necessary  parties  to  the  action.^  The  petition  to  set  aside  must  allege  that  transfer 
was  made  with  intent  to  hinder,  delay,  and  defraud.®     The  general  rules  as  to  the 


93.  Where  bankrupt  took  deed  to  prop- 
erty in  his  wife's  name  held  to  raise  a  re- 
sulting- trust  in  him  for  the  benefit  of  the 
one  creditor  who,  in  danger  of  being-  de- 
frauded, took  the  necessary  steps  to  enforce 
his  claim  by  prosecuting-  it  to  final  judg-ment 
and  execution  at  law  and  afterwards  pro- 
ceeding- to  establish  the  trust  in  equity  and 
the  beneficial  interest  did  not  pass  to  the 
trustee.     Id. 

94.  The  reduction  of  the  creditor's  claims 
to  judgment  is<  not  a  condition  precedent  to 
the  trustee's  right  to  set  aside  an  alleged 
fraudulent  transfer  of  the  bankrupt's  prop- 
erty.    Crary  v.  Kurtz    [Iowa]    105  N.  W.  590. 

95.  Sharp  v.  Fitzhugh  FArk.]  88  S.  W. 
929;   Bunch  v.   Smith    [Tenn.]    93   S.  W.   80. 

96.  Rogers  v.  Page  [C.  C.  A.]  140  F.  596. 
Agreement  and  circumstances  held  to  ren- 
der   mortgage  voidable.     Id. 

97.  Transfer  made  years  before  appoint- 
ment of  trustee.  Semon  v.  Adams  [Conn.] 
63   A.   661. 

Evidence  held  sufficient  to  show  demand, 
where  trustee  went  to  appraise  the  prop- 
erty, and  was  told  that  the  bankrupt  liad 
no  property  there.  Semon  v.  Adams  [Conn.] 
63    A,    661. 

98.  Crary  v.  Kurtz   [Iowa]    10  5  N.  'W.  5  90. 
99, 1.     Vollkommer  v.  Frank,  107  App.  Div. 

59  4,    95    N.   Y.    S.    324. 


a.  Pfeiffer  v.  Roe,  108  App.  Div.  54,  95  N. 
Y.  S.  1014. 

3.     Chisholm  v.   "Wallace    [Ala.]    40   So.   219. 

4,5.  Vollkommer  v.  Frank,  107  App.  Div. 
594,   95  N.  Y.   S.   324. 

6.  Richardson  v.  Winnissimmet  Nat. 
Bank,    189  Masst  25,   75  N.   E.   97. 

7.  In  an  action  to  set  aside  a  transfer  as 
fraudulent  held  a  receiver  was  not  neces- 
sary where  a  lis  pendens  had  been  fih-jd 
and  defendant  -was  financially  able  to  re- 
spond to  any  judgment  that  might  be  re- 
covered ag-ainst  him  for  rents.  V\^ebb  v. 
Manheim,   109   App.   Div.    63,    95  N".   Y.   S.   1003. 

8.  Evidence  of  bankrupt's  financial  con- 
dition 10  months  before  he  purchased  land 
convej^ed  held  too  remote.  Clark  v.  Mul- 
cahy  [MasiS.]  76  N.  E.  236.  Mutilated  ledger 
held  inadmissible  it  throwing-  no  light  on 
transaction.  Id.  Conveyance  to  bankrupt's 
wife.  Evidence  that  reason  for  going  into 
bankruptcy  was  threatened  attachment  by 
creditors  held  inadmissible.  Maffi  v.  Ste- 
phens [Tex.  Civ.  App.]  93  S.  "W.  158.  Evi- 
dence of  cash  surrender  value  of  insurance 
policies  and  whether  any  money  was  paid 
trustee  thereunder,  tog-ether  with  schedule 
of  creditors  filed  by  the  bankrupt  and  evi- 
dence of  his  indebtedness  to  trustee  to- 
g-ether with  proof  that  bankrupt  had  sold  a 
lot  of  skins  to  trustee  a  few  months  before 
bankruptcy,   held  immaterial.     Id. 
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appointment  of  receivers/  the  admissibility  of  evidence  ^  and  instructions/  apply. 
Where  the  trustee  is  discharged  pending  a  suit,  in  which  he  had  intervened,  to  set 
aside  a  fraudulent  conveyance,  the  suit  may,  upon  tlie  trustee  being  reinstated,  be 
revived  in  his  name.^**  In  a  successful  suit  to  set  aside  a  fraudulent  conveyance 
costs  are  properly  decreed  against  the  defendant  and  his  sureties  on  an  appeal  bond 
persona]  ly.^^ 

A  sale  being  set  aside  as  fraudulent  the  vendee  has  a  valid  claim  against  the 
bankrupt's  trustee  for  the  full  amount  of  the  money  paid  by  him  less  the  expenses 
of  setting  aside  the  sale.^- 

(§10)  B.  Nature  of  trustee's  title  in  general}^ — Speaking  generally  in  all 
cases  unaffected  by  fraud,^*  the  trustee,  upon  his  appointment  and  qualification  ^^ 
is  vested,  by  operation  of  law,^®  with  the  same  but  no  better  title  than  the  bankrupt 
liad  ^^  at  the  date  of  the  adjudication  ^'''  to  all  nonexempt^''  property  of  the  bank- 
rupt. There  are,  however,  several  exceptions  to  tliis  statement  as  clearly  appear 
from  the  other  provisions  of  the  act.  Under  certain  circumstances  the  trustee  is 
a  representative  of  the  creditors,  ratlier  than  of  the  bankrupt,  in  relation  to  the 
property  of  the  estate  and  he  may  unquestionably  exercise  rights  and  enforce  a  title 
that  the  bankrupt  himself  could  neither  enforce  nor  exercise. -°     He  occupies  the 


9.  Instructions  on  grood  faith,  reasonable 
nn<\  fair  consideration,  held  pertinent. 
Mafli  V.  Stephens  [Tex.  Civ.  App.]  93  S.  V7. 
158. 

10.  Bunch   V.    Smith    [Tenn.]    93    S.   W.    80. 

11.  Instead  of  ordering  them  paid  out  of 
the  proceeds  of  the  sale  of  the  property. 
Bunch  V.   Smith   [Tenn.]    93    &.   W.    80. 

12.  Barber   v.    Coit    [C.    C.   A.]    144   F.    381. 

13.  See   5   C.   L.   380. 

1*     York    Mfg-.    Co.    v.    Cassell,    201    U.    S. 

344;    50   Law.   Ed. .     See  ante,    |    10,   subd. 

Q.    Property   fraudulentlj^   convej-ed. 

15, 16.  Goodnough  Mercantile  Co.  v.  Gal- 
loway  [Or.]    84  P.  1049. 

17.  Soutliern  Pine  Co.  v.  Savannah  Trust 
Co.  [C.  C.  A.]  141  F.  802;  First  Nat.  Bank  v. 
Bacon,  98  N.  Y-.  S.  717.  Trustee  is  not  a 
bona  fide  purchaser  for  value.  Id.  Bank- 
ruptcy of  pledg'or  of  property  held  not  to 
bar  suit  for  reformation  of  pledge.  Id.  A 
specific  lien  or  claim  of  a  creditor  upon  the 
property  of  a  bankrupt  remains  unaffected 
by  the  proceedings  in  bankruptcy.  Bank- 
ruptcy proceedings  does  not  affect  prior  as- 
signee's right  to  subsequently  earned  wages 
under  such  assignment.  Wabasii  R.  Co.  v. 
Meyer,  119  111.  App.  104.  In  case.s  unaf- 
fected by  fraud  the  trustee  takes  the  prop- 
erty of  the  bankrupt  in  the  same  plight  and 
condition  that  the  bankrupt  himself  held  it, 
and  subject  to  all  the  equities  impressed 
upon  it  in  the  hands  of  the  bankrupt.  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  50  Law.  Ed. 

.     Rights    under    three-sided   contract   for 

the  purchase  of  land  by  the  bankrupt,  he 
having  borrowed  the  money  to  pay  the  pur- 
chase price.  Beer  v.  "Wisner  [Neb.]  104  N. 
W.  757.  Trustee  held  to  take  title  and  pos- 
session to  all  of  the  bankrupt's  property 
except  such  as  was  covered  by  valid  liens. 
Wright  V.  Texas  Moline  Plow  Co.  [Tex.  Civ. 
App.]  90  S.  ^'.  905.  A  mortgagee  held  en- 
titled to  payment  from  the  proceeds  of. the 
mortgaged  property  which  had  been  sold  by 
the  bankrupt  and  recovered  and  sold  by  the 
latter's  trustee.  Long  v.  Gump  [C.  C.  A.] 
144  F.  824.  Trustee  of  a  corporation  held 
7  Curr.  Law  —  26. 


not  entitled  to  fund  realized  from  the  sale 
of  property  on  a  mortgage  given  by  the  cor- 
poration to  secure  bonds  some  of  which 
were  irregularly  issued  as  security  to  one 
advancing  money  to  the  corporation.  Ii- 
regularity  consisted  in  acting  outside  of  au- 
thority though  within  apparent  scope 
thereof.  Presbyterian  Board  of  Relief  for 
Disabled  Ministers  v.  Gilbee,  212  Pa.  310, 
61  A.   925. 

IS.  Southern  Pine  Co.  v.  Savannah  Trust 
Co.  [C.  C.  A.]  141  F.  802;  In  re  Mertens  [C. 
C.   A.]    144   F.    818. 

Coutra:  Title  passes  to  trustee  from  time 
of  filing-  petition.  Voluntary  proceedings. 
In  re  Smith  Longbottom  &  Sons,  142  F.  291. 
"Where  prior  to  filing  petition  bankrujit  had 
improperly  used  tTust  funds  in  his  hands, 
held  after  filing  petition  he  could  not  trans- 
fer some  of  his  own  property  to  the  trust 
estate   to    make   up   for   the   impairment.     Id, 

19.  Goodnough  Mercantile  Co.  v.  Gallo- 
way [Or.]  84  P.  1049.  Matured  crops  hell 
not  exempt  under  law  of  Iowa  and  to  pass 
to  trustee.  In  re  Sullivan,  142  F.  620.  Se« 
post,  §  17,  Exemptions;  see,  also.  Exemp- 
tions,  5  C.  L.   1400. 

20.  Is  authorized  to  avoid  any  transfer 
by  the  latter  which  a  creditor  of  such  bank- 
rvipt  miglit  have  set  aside  (Goodnough  Mer- 
cantile Co.  V.  Galloway  [Or.]  84  P.  1049). 
and  he  may  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  person  to 
whom  it  was  assigned,  unless  such  person 
was  a  bona  fide  holder  for  value  prior  to 
the  date  of  the  adjudication  (Id.).  Where 
creditors  reduced  claim.s  to  judgments  after 
appointment  of  trustee  held  latter  could  at- 
tack a  chattel  mortgage  under  which  the 
mortgagor  -R'as  allowed  to  retain  posses- 
sion, even  though  the  niortgagee  took  pos- 
session before  the  acquisition  of  judgment. 
Zartman  v.  First  Nat.  Bank,  109  App.  Div. 
406,  96  N.  Y.  .S.  633.  Absolute  deed  to  bank- 
rupt as  security,  held  trustee  could  not  con- 
vey title.  General  creditors  are  not  within 
protection  of  North  Dakota  recording  laws. 
Vallely    v.    First    Nat.    Bank    [N.    D.]     106    N- 
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position  of  an  attacTiinnf  "^  but  not  of  a  judgment  creditor.--  The  bankrnntey  law 
only  operates  on  property  availal)]e  for  distrilmtion  among  the  general  creditors,'-' 
hence  the  trustee  can  take  for  all  the  creditors  only  that  A\hich  one  of  them  might, 
but  for  the  bankruptcy  act,  have  taken  for  himself.-*  If,  by  reason  of  peculiar  cir- 
cumstances, certain  creditors  acquire,  or  become  entitled  to  prosecute,  special  legal 
or  equitable  right?  or  remedies,  respectively,  property  in  which  such  rights  exist 
or-  over  which  such  remedies  may  be  exercised  does  not  come  within  the  scope  of 
the  bankruptcy  law.-^  Bankruptcy  proceedings  are  in  rem  and  when  commenced 
all  of  the  property  then  held  by  the  bankrupt  or  for  his  use  (aside  from  exemptions) 
is  subjected  to  the  jurisdiction  of  the  bankruptcy  court  and  when  bankruptcy  is 
adjudicated  the  sequestration  reaches  all  such  property  and  Ijecomes  operative  froin 
the  institution  of  proceedings,  as  a  "caveat  to  all  the  world,"  preventing  interfer- 
ence by  attachments  or  other  means  in  derogation  of  the  interests  of  the  estate.-'^ 
While  title  rests  in  the  bankrupt  up  to  adjudication,  and  in  form  until  a  trustee 
qualifies,  it  is  subject  to  the  pending  sequestration,  and  no  rights  can  be  acquired 
thereunder  which  are  not  equally  auienable,-'  but  until  adjudication,  however,  a 
lienor  or  pledgee  is  at  liberty  to  make  any  disposition  of  or  perfect  any  title  to  the 
]iroperty  which  the  nature  of  the  lien  permits.-*  The  property  being  wrongfully 
attacb.ed  and  sold  under  concurrent  attachments  and  the  trustee  affirming  tbe  sale 
and  suing  in  assumpsit  he  can  recover  from  each  attaching  creditor  only  the  amount 
actually  received  by  him.^^  The  trustee  does  not  take  property  acquired  after  the 
adjudication. '°  By  allowing  property  to  remain  in  the  bankrupt's  possession  one 
may  become  estopped  to  assert  a  claim  therefor  against  the  trustee. ^^  The  trustee 
takes  and  acts  for  the  benefit  of  all  the  bankrupt's  creditors."^  A  trustee  in  bank- 
ruptcy is  entitled  to  possession  of  all  of  the  bankrupt's  property  and  to  administer 
the  same,  although  it  may  be  subject  to  liens  or  in  possession  of  a  state  court  in 
proceedings  to  enforce  a  lien  instituted  within  four  months  prior  to  the  bank- 
ruptcy.^^    Where  property  has  been  delivered  to  the  bankrupt,  the  question  of  right 


V^''.    127.     See  ante,   §    lOA.     Property   fraudu- 
lently   conveyed. 

21.  Bunnell  v.  Bronson  [Conn.]  63  A.  396.' 
Assignment  of  accounts  as  collateral  se- 
curity   held    valid    against  trustee.     Id. 

22.  Under  laws  of  New  York  cannot 
reach  the  surplus  income  of  a  trust  estate. 
McNaboe  v.   Marks,    99   N.   Y.   S.    960. 

23,2-1.     Tucker  v.  Denico   [R.  I.]   61  A.   642. 

2.'>.  Tucker  v.  Denico  [R.  I.]  61  A.  642. 
Where  bankrupt  took  deed  to  property  in 
his  wife's  name  held  to  raise  a  resulting 
trust  in  him  for  the  benefit  of  the  one  cred- 
itor who,  in  danger  of  being  defrauded,  took 
the  necessary  steps  to  enforce  his  claim  by 
prosecuting  it  to  final  judgment  and  execu- 
tion at  law,  and  afterwards  proceeding  to 
establish  the  trust  in  eciuity,  and  the  bene- 
ficial interest  did  not  passi  to  the  trustee. 
Id.  Where  bankrupt  was  to  pay  for  prop- 
erty on  its  receipt,  and  It  was  sent  with 
draft  attached  and  was  wrongfully  taken 
and  used  by  the  bankrupt  held  the  vendor, 
or  his  asisignor,  had  a  lien  on  the  property 
superior  to  the  rights  of  general  creditors. 
Erie  R.  Co.  v.  Dial    [C.  C.  A.]   140  F.   689. 

26.  State  Bank  of  Chicago  v.  Cox  [C.  C. 
A.]    143  F.   91. 

27.  State  Bank  of  Chicago  v.  Cox  [C.  C. 
A.]  143  F.  91.  Trustee  is  entitled  to  recover 
money   obtained  by  creditors   by   attachment 


between    tlie   date    of   the   filing   of   the   peti- 
tion   and    tlie    adjudication.     Id. 

28.  In  re  Mertens    [C.   C.  A.]   144   F.    SIS. 

29.  1  Starr.  &  C.  Ann.  St.  Illinois  189, 
p  466.  c.  11.  §  37.  construed.  State  Bank  of 
Chicago  v.   Cox   [C.   C.  A]   143  F.   91. 

30.  Beneficial  interest  in  a  trust  estate  is 
not  after-acquired  property  though  decreed 
to  tlie  bankrupt  after  the  filing  of  tlie  peti- 
tion in  bankruptcy,  the  decree  adjudicating 
the  rights  of  the  parties  In  the  trust  estate 
as  of  a  date  prior  to  the  filing  of  the  bank- 
ruptcy Detition.  McNaboe  v.  Marks,  99  N. 
Y.   S.   960. 

31.  Under  the  law  of  Iowa  a  wife  of  a 
bankrupt  permitting  her  property  to  pass 
under  her  liusband's  control  and  allowing 
him  to  use  it  as  his  own  she  cannot  assert 
a  claim  thereto  against  his  trustee  in  bank- 
ruptcy.     In   re   Hemstreet,    139   F.   958. 

32.  Entire  proceeds  of  sale  of  property 
fraudulently  conveyed  should  be  turned 
over  to  him  instead  of  only  a  sufficient 
amount  to  satisfy  the  original  claims. 
Bunch  V.  Smith  [Tenn.]  93  S.  W.  SO.  The 
trustee  represents  the  estate  and  cannot  act 
on  behalf  of  a  particular  creditor  to  tlie  ex- 
tent of  securing  for  such  creditor  a  prefer- 
ence right  which  the  bankrupt  court  has 
not  considered  or  allo^ved.  West  v.  Bank  of 
Lahonia    [Okl.]    86   Pa,    h9. 

33.  In   re  Kaplan,   144  F.   159. 
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thereto  often  depends  iipou  whether  or  not  the  transaction  was  a  sale  or  a  bailment,^* 
and  this  question  is  to  be  determined  by  tlie  local  law/'^  the  burden  of  proof  being 
upon  the  original  owner.'"*  The  trustee  in  such  controversy  being  invested  with  the 
rights  of  the  creditors.^^  By  proving  liis  claim  for  the  purchase  price  a  vendor 
of  property  sold  the  bankrupt  loses  his  right  to  rescind  for  fraud.^*  It  is  a  dis- 
putable presumption  that  the  trustee  took  immediate  possession  of  the  bankrupt's 
property.^''  The  defense  of  usury  is  as  available  to  the  debtor's  trustee  as  to  the 
debtor -himself.*"  The  title  to  the  ])ankrupt"s  property  is  not  affected  by  the  dis- 
charge,, but  remains  in  the  trustee.*^ 

(§  ]0)  C.  The  trustee  takes  title  free  from  liens*-  acquired  by  legal  pro- 
ceedings *^  in  a  state  or  Federal  court  within  four  months  of  the  time  of  filing  the 
■petition  ■**  in  voluntary  or  involuntary  proceedings  *^  upon  property  not  exempt  as 
against  the  trustee.  '  This  provision  of  the  bankruptcy  act  refers  solely  to  the  lien 
acquired  by  the  le^y,  attachment,  etc.,  as  distinguished  from  the  property  itself/'" 
and  consequently  it  does  not  apply  to  a  case  where  the  propert}'  has  been  sold  imder 
the  leyj,  delivered  to  the  purcliaser  and  the  proceeds  turned  over  to  the  levying 
creditor  prior  to  the  petition  in  bankruptcy.*'  After  the  property  has  so  passed 
it  amounts  to  a  transfer  and  if  voidal)le  at  all  m^ust  be  on  the  ground  that  it  con- 
stitutes a  preference.*^  Liens  that  remain  undistiir])ed  are  those  that  were  good 
against  lioth  the  bankrupt  and  his  creditors  immediately  preceding  the  adjudica- 
tion.*" Bona  fide  claims  of  the  liankrupt's  wife  may  be  enforced.^"  In  deter- 
mining the  four  month  period,  time  is  to  be  computed  by  excluding  the  first  day  and 
including  the  last.^^  Liens  acquired  by  attaching  creditors  on  real  property  which, 
but  for  such  attachments,  would  have  passed  to  a  subsequent  purchaser  under  an 
unrecorded  deed  may  be  preserved  for  the  benefit  of  the  estate  of  the  bankrupt  b}" 
the  court  of  l)ankruptcy  in  the  exercise  of  its  discretionary  power. ^- 


34.  See  Chisholm  v.  Eagle  Ore  Sampling  : 
Co.  [C.  C.  A.]  144  F.  6V0.  V^'hat  constitutes  j 
a  bailment  or  sale  see  Bailment,  7  C.  L.  353;  I 
Sales,  6  C.  L.  1320. 

3.".     In    re    Heckathorn.    144    F.    499.  | 

36.  In    re    V\>lls,    140    F.    752.      Where    the  [ 
property   is    in    the    possession    of    the    bank- 
rupt  and    the   accounts    on    his   books   are   in 
his    name.     In    re   Heckathorn.    144    F.    499. 

37.  In   re   Heckathorn,   144   F.    499. 

35.  Standard  Varnish  V\*orks  v.  Haydock 
[C.   C.   A.]    143   F.   31S. 

39.  Goodnoug-h  Mercantile  Co.  v.  Gallo- 
way [Or.]   84  P.  1049. 

40.  In  re  Stern   [C.  C.  A.]    144  F.   956. 

41.  McLeod's  Trustee  v.  McLeod  [Ky.]  89 
S.   W.   199. 

42.  See  5  C.  L.  3&1. 

43.  Landlord's  lien  under  Act  Pa.  ISSfi, 
§§  83-85  (P.  I>.  777),  held  of  no  effect  where 
bankruptcy  proceedings  were  instituted 
within  four  months  after  the  Issuing-  of 
the  execution.  In  re  Wheaton  Restaurant 
Co.,  143  F.  521.  Where  a  secured  creditor 
within  four  months  of  the  filing-  of  the  pe- 
tition sells  security  given  before  the  four 
month  period,  held  valid.  Richardson  v. 
"U'lnnissimmet  Nat.  Bank,  189  Mass.  25,  75 
N.  E.  97. 

44.  Proceedings  do  not  affect  the  lien  of 
attachments  and  g-arnishments  acquired 
more  than  four  months  preceding  bank- 
ruptcy. Bloch  Bros.  v.  Moore  [Ala.]  39  So. 
1025.  In  the  absence  of  an  order  of  preser- 
vation,    attachment     lien     acquired     in     four 


month     period     dissolved.     Goodnough     Mer- 
cantile Co.   v.   Galloway   [Or.]    84  P.   1049. 

45.  Farrell  v.  Lockett  &  Co.  [Tenn.]  91 
S.   T\\    209. 

46.  In  re  BaileJ^  144  F.  214.  Applies 
only  to  liens  alive  and  existing-  at  the  time 
of  the  filing  of  the  petition.  Farrell  v. 
Lockett   &   Co.    [Tenn.]    91   S.   V\^   209. 

47.  In  re  Bailey,  144  F.  214;  Farrell  v. 
Lockett  &  Co.  [Tenn.]  91  S.  W.  209.  Money 
paid  creditor  under  execution  levied  within 
four  months  of  bankruptcy  cannot  be  re- 
covered. Starbuck  v.  Gebo,  48  Misc.  333,  96 
N.   T.   S.   781. 

48.  In  re  Bailey,  144  F.  214. 

40.  Act  1898,  §  67d,  does  not  change  §  G7a 
into  the  meaning  that  "claims  which  for 
want  of  record  or  for  other  reasons"  are 
not  good  liens  against  the  creditors  are 
good  liens  against  the  estate  if  the  lender 
advanced  his  money  -wnthout  any  actual  in- 
tent to  defraud  unsecured  creditors.  He  is 
chargealjle  with  the  constructive  intent 
which  is  attributed  to  secrecy.  Security 
Warehousing  Co.  v.  Hand  [C.  C.  A.]  143  F.  32. 

50.  Mortgage  given  to  secure  alimony, 
parties  having  subsequently  remarried. 
Savage  v.  Savage  [C.  C.  A.]   141  F.  346. 

51.  Attachment  levied  February  8th,  held 
dissolved  by  an  adjudication  based  on  a 
petition  filed  June  Sth  following.  In  re 
Warner.  144  F.  987. 

52.  First   Nat.    Bank    v.    Staake,    202    U.    S. 

141.  50  Law.  Ed. ;  McHarg  v.  Staake,  202 

U.   S.   150,   50  Law.   Ed. . 
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(§  10)  D.  VtlieiUcr  cliattel  mortgages  ^^  executed  by  tlie  bankrupt  are  valid 
must  be  determined  by  the  law  of  the  state  Avhere  they  are  executed.^*  The  trus- 
tee has  no  greater  right  to  attack  a  chattel  mortgage  executed  by  the  bankrupt  than 
the  creditors  represented  by  such  trustee  at  the  time  of  the  adjudication.^^  The 
trustee  of  a  mortgagor  is  not  a  party  to  the  mortgage  within  the  reco-rding  acts,"*"' 
and  under  statutes  providing  that  an  unrecorded  chattel  mortgage  shall  be  void 
against  a  person  other  than  the  parties  thereto,  unless  there  has  been  a  delivery  of 
the  property,  the  trustee  may  recover  the  property  where  the  same  was  not  delivered 
and  the  mortgage  was  not  reeorded.^^ 

(§  10)  E.  Preferential  transfers  and  payments.^^ — In  order  to  constitute  a 
preference,  there  must  have  been  a  transfer,^^  by  the  bankrupt  ^^  while  insolvent  °^ 
within  four  months  prior  to  the  filing  of  the  petition,*^^  to  a  creditor  ^^  or  some  one 
in  his  behalf.^'*  In  order  that  the  preference  may  be  avoided  by  the  trustee  the  per- 
son receiving  it,  or  to  be  benefited  thereby  or  his  agent  acting  therein  ^^  must  have 
reasonable  cause  to  believe  that  a  preference  was  intended.^®     He  need  not  have 


53.  See   5   C.  L.   383. 

54.  In  re  National  Valve  Co.,  140  F.  679; 
Zartman  v.  First  Nat.  Bank.  109  App.  Div. 
406,  96  N.  Y.  S.  633;  In  re  Marine  Construc- 
tion &  Dry  Dock  Co.  [C.  C.  A.]  144  F.  649. 
Under  Laws  Illinois  1895,  p.  260,  assignee  of 
a  chattel  mortgag-e  and  notes  which  fail  to 
state  upon  their  face  the  fact  of  security 
lias  no  lien  upon  the  property  even  thou.g'h 
he  has  possession  of  it.  In  re  Blrck  &  Co. 
[C.  C.  A.]    142  F.  438. 

55.  Trustee  representing'  general  credit- 
ors, more  of  whom  were,  at  the  time  of  the 
bankruptcy,  armed  with  legal  process  au- 
tliorizing  the  seizure  of  the  bankrupt's 
property,  cannot  take  advantage  of  failure 
of  cliattel  mortgagee  to  comply  with  New 
York  statute  requiring  statements  of  re- 
newal to  be  filed.  In  re  Burnham,  140  F. 
926. 

.56.  Clark  v.  "^"illiams  [Mass.]  76  N.  E. 
723. 

57.  Clark  v.  Williams  [Mass.]  76  N.  E. 
723.  Trustee  held  entitled  to  attack  chattel 
mortgage  for  failure  to  record  it,  such  fail- 
ure rendering  it  void  to  simple  contract 
creditors,  though  they  are  not  entitled  to 
attack  it  until  they  reduce  their  claims  to 
.iudgment.  Skilton  v.  Codington  [N.  Y.]  77 
N.  E.  790,  rvg.  105  App.  Div.  617,  93  N.  Y.  S. 
460. 

58.  See   5  C.   I>.    383. 

59.  M^here  property  was  obtained  from 
bankrupt  by  the  creditor  by  deceit  and  was 
retained  against  the  wishes  of  the  bank- 
rupt, held  no  preference.  Stern  v.  Mayer,  98 
N.  Y.  S.  1028.  A  payment  of  money  is  a 
"transfer."  Wright  v.  Gotten  [N.  C]  52  S. 
E.  141.  Money  is  property  and  a  payment 
of  money  constitutes  a  transfer.  West  v. 
Bank  of  Lahoma  [Okl.]  85  P.  469.  Where 
title  to  goods  sold  under  a  sale  fraudulent 
and  void  as  to  creditors  vests  absolutely  In 
the  vendee  a  retaking  of  the  goods  by  the 
sellers  for  tlie  buyer's  default  may  amount 
to  a  preference.  Conditional  sale  of  goods 
to  be  sold  by  buyer  at  retail.  Fulling  v. 
West  [Ind.  App.]  76  N.  E.  325.  Accepted 
orders,  drawn  by  a  bankrupt  on  third  per- 
sons, given  a  creditor  as  security  held  ef- 
fective as  assignments  of  the  fund  on  which 
they  were  drawn  and  to  constitute  a  trans- 
fer.    In   re  Hines,    144   F.   543.     Where   prop- 


erty is  levied  on  witliin  four  months  prior 
to  filing  the  petition  but  before  such  filing 
is  sold  and  delivered  to  the  purcliaser  and 
the  proceeds  delivered  to  the  levying  cred- 
itor it  amounts  to  a  transfer.  In  re  Bailev, 
144  F.   214. 

60.  Where  after  a  ba.nkrupt  had  made  an 
assignment  for  the  benefit  of  his  creditors 
and  just  before  bankruptcy  proceedings 
were  instituted  against  liim,  the  firm  of 
which  he  was  a  member  paid  an  entire  ' 
claim  against  him  on  which  the  firm  w^as  at 
most  only  partially  liable,  held  such  pay- 
ment did  not  constitute  a  preference.  In 
re  Hines,   144   F.   543. 

61.  See  5  C.  L.  383,  n.  71.  As  to  when 
one  is  insolvent  within  the  meaning  of  the 
bankruptcy   law   see   ante.    §    3A. 

62.  A  bona  fide  assignee  of  life  insurance 
policies  pledged  more  than  four  months  be- 
fore the  bankruptcy  of  the  pledgor  held  en- 
titled to  hold  the  same.  Van  Kirk  v.  Ver- 
mont Slate  Co.,  140  F.  38. 

63.  Preferences  can  only  be  given  cred- 
itors. Boonville  Nat.  Bank  v.  Blakey  [Ind.] 
76  N.  E.  529.  Transfer  must  have  been 
made  to  pay  or  secure  an  antecedent  debt. 
Lesser  v.  Bradford  Realty  Co.,  47  Misc.  463, 
95  N.  Y.  S.  933.  Where  an  agreement  in- 
demnifying a  contractor's  surety  assigned 
to  the  latter  all  the  contractor's  plant  in  the 
event  of  the  contractor's  being  unable  to 
complete  the  contract  and  the  contractor 
subsequently  abandoned  the  contract  ,  and 
was  declared  a  bankrupt,  the  surety  became 
a  creditor  of  the  bankrupt  from  the  date  of 
the  latter's  abandonment  of  the  contract. 
Wood  V.  U.  S.  Fidelity  &  Guaranty  Co.,  143 
F.  424. 

64.  Where  creditor  procured  purchaser  of 
bankrupt's  stock,  purchaser  assuming  bank- 
rupt's indebtedness  to  creditor  as  part  of 
the  purchase  price  executing  a  note  there- 
for, held  a  preference,  the  other  elements 
being  found.  Off  v.  Hakes  [C.  C.  A.]  142  F. 
364. 

6.5.  Knowledge  of  son  acting  as  father's 
general  financial  agent  held  knowledge  of 
father.  Wright  v.  Gotten  [N.  C]  52  S.  E. 
141. 

G6,  Off  V.  Hakes  [C.  C.  A.]  142  P.  364;  In 
re  Bloch  [C.  C.  A.]  142  F.  674;  Parker  v. 
Block,    143   F.    560;    In   re   Maher,    144    F.    503; 
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actual  Iviiov.'ledgG  of  the  debtor's  insolvency/'  thougli.  having  reasonahle  ground  to 
believe  the  delator  insolvent/^  ho  is  chargeable  with  notice  of  intent  to  nrefer.^^     A 


In  re  Armstrong',  145  F.  202;  "Wilson  v. 
Weig-le  [N.  J.  Eq.]  62  A.  458;  Capital  Nat. 
Bank  v.  Wilkerson  [Ind.  App.]  75  N.  E.  SS7; 
Hames  v.  Bank  of  Elberton  [Ga.]  52  S.  E. 
922;  Starbuck  v.  Gebo,  48  Misc.  333,  96  N.  T. 
S.  781;  Boonville  Xat.  Bank  v.  Blakey  [Ind.] 
76  N.  E.  529.  Bill  alleging  that  bankrupt 
preferred  several  creditors  in  fulfillment  of 
fraudulent  designs,  held  not  maintainable 
on  the  ground  of  conspiracy.     Id. 

Vlliat  constitutes  rcasonaljle  cause  to  be- 
lieve that  a  preference  rras  intended:  The 
creditor  need  not  have  actual  knowledge  or 
belief  that  a  preference  Tva,s  intended  but 
only  knowledge  of  such  circumstances  as 
would  lead  an  ordinarily  prudent  man  to 
conclude  that  this  would  be  the  outcome 
dn  re  Hines,  144  P.  543).  he  being  charge- 
able with  notice  of  all  facts  which  v.'ould 
have  been  brought  to  light  by  reasonable 
inquiry.  Capital  Nat.  Bank  v.  Wilkerson 
[Ind.   App  ]   75  N.   E.  837. 

Illustrations;  A  creditor  Tvlio  indirectly 
purchased  goods  from  an  insolvent  debtor 
and  sold  them  at  a  loss  of  SO  per  cent  held 
to  have  reasonable  cause  to  believe  that  a 
preference  was  intended.  Hardy  v.  Gray  [C. 
C.  A.]  144  P.  922.  That  a  debtor  is  com- 
pounding with  his  creditors  at  a  fair  rate 
is  not  evidence  that  a  preference  v/as  in- 
tended. Wilson  V.  Weigle  [N.  J.  Eq.]  62  A. 
4  58.  Transfer  of  entire  stock  to  certain 
creditors  on  their  demand  and  threats  to 
sue,  which  property  was  accepted  in  full 
settlement  of  claims  largely  exceeding  its 
■\'alue,  held  a  preference.  In  re  McMurtrey, 
142  P.  853.  Assignment  of  accounts  the 
proceeds  of  which  were  applied  to  the  dis- 
charge of  the  bankrupt's  debts  to  third  per- 
sons held  not  to  constitute  a  preference. 
Evans  V.  National  Broadway  Bank,  48  Misc. 
248,  96  N.  Y.  S.  789.  Evidence  that  bank- 
rupt •was  slow  in  paying  debts,  particular 
debt  was  long  due,  bankrupt's  real  estate 
was  heavily  mortgaged,  had  borrowed  all  he 
could  at  the  bank  and  that  creditor  had  at 
first  refused  orders  on  third  person  but 
which  were  finally  taken,  held  sufficient  to 
constitute  reasonable  cause  to  believe  a 
preference  was  intended.  In  re  Hines.  144 
F.  543.  Instruction  on  reasonable  cause  to 
believe  held  not  prejudicial  as  assuming 
that  transfer  was  not  made  in  the  ordinary 
course  of  business.  Hargreaves  Bros.  v. 
Hackney  [Neb.]  104  N.  W.  855.  Mortgagee 
of  land  held  not  to  have  reasonable  cause 
to  believe  a  preference  was  intended.  In  re 
Armstrong,  145  P.  203.  Evidence  held  suffi- 
cient to  show  reasonable  cause  to  believe 
preference  was  intended.  Hargreaves  Bros. 
v.  Hackney  [Neb.]  104  N.  W.  855;  Capital 
Nat.  Bank  v.  Wilkerson  [Ind.  App.]  75  N.  E. 
837.  Evidence  held  insufficient  to  show  that 
creditor  had  reasonable  cause  to  believe 
that  a  preferenc  was  intended.  In  re  Op- 
penheimer,  140  P.  51;  "Walker  v.  Tenison 
Bros.  Saddlery  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.    866,   94    S.   %V.    166. 

67.  Capital  Nat.  Bank  v.  Wilkerson  [Ind. 
App.]   76  N.  E.   258. 

68.  Walker  v.  Tenison  Bros.  Saddlerv  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  8C6,  94  S. 
W.  166. 


Wl:at  constitntes  reasonable  ground  to  be- 
lieve debtor  insolvent:  Reasonable  cause 
to  believe  a  debtor  insolvent  must  not  con- 
sist of  a  guess  or  a  mere  suspicion  of  in- 
solvency (Starbubck  v.  Gebo,  48  Misc.  333, 
96  N.  Y.  S.  781),  but  a  creditor  must  have 
reasonable  cause  to  believe  his  debtor  in- 
solvent in  fact  (Wright  v.  Gotten  [N.  C] 
52  S.  E.  141).  It  is  not  enough  that  a  cred- 
itor has  some  cause  to  suspect  the  insolv- 
ency of  his  debtor,  but  he  must  have  such 
a  knowledge  of  facts  as  to  induce  a  reason- 
able belief  of  his  debtor's  insolvency.  Off 
V.  Hakes  [C.  C.  A.]  142  P.  364;  Starbuck  v. 
Gebo,  48  Misc.  333,  96  N.  Y.  S.  7S1.  It  is 
sufficient  that  the  facts  and  circumstances 
wit'a  reference  to  his  financial  ^  condition 
which  are  brought  home  to  the  creditor  are 
such  as  would  put  an  ordinary  man  on  in- 
quiry, which  if  pursued  would  lead  to 
knowledge  of  insolvency.  In  re  Virginia 
Hardv>-ood  Mfg.  Co.,  139  P.  209;  Capital  Nat. 
Bank  V.   V\"ilkerson    [Ind.  App.]   76   N.   E.   258. 

Illustrations:  Knowledge  that  bankrupt's 
ability  to  pay  creditors  in  full  depended 
upon  his  ability  to  collect  outstanding  ac- 
counts of  an  undisclosed  amount  held  insuf- 
ficient to  charge  defendant  with  knowledge 
that  a  preference  was  -intended.  Off  v. 
Hakes  [C.  C.  A.]  142  P.  364.  Neither  the 
fact  that  a  debtor's  accounts  are  past  due, 
nor  the  fact  alone  of  his  financial  embar- 
rassment, is  sufficient  to  impeach  the  good 
faith  of  a  creditor  taking  security  where 
there  Tvere  circumstances  tending  to  ex- 
plain such  embarrassment  upon  grounds 
other  than  insolvency.  Butler  Paper  Co.  v. 
Goembel  [C.  C.  A.]  143  P.  295.  Evidence 
held  to  sho'w  a  common  purpose  to  make  a 
colorable  showing  of  a  belief  in  the  debt- 
or's solvency,  without  making  such  exami- 
nation as  would  have  disclosed  the  truth, 
which  charged  both  debtor  and  creditor 
with  knowledge  of  a  preference.  Hardy  v. 
Gray  [C.  C.  A.]  144  P.  922.  Circular  let- 
ter advising  creditor  that  debtor  was  in 
failing  circumstances  and  desired  to  effect 
a  compromise  with  his  creditors  held  suffi- 
cient to  give  creditor  reasonable  cause  to 
believe  debtor  insolvent.  Benjamin  v. 
Chandler,  142  P.  217.  Evidence  held  suffi- 
cient to  show  reasonable  cause  to  believe 
debtor  insolvent.  In  re  Virginia  Hardwood 
Mfg.  Co.,  139  P.  209.  Evidence  held  insuf- 
ficient to  show  that  creditor  had  implied 
notice  of  the  debtor's  insolvency  and  pur- 
pose in  making  the  transfer.  Hames  v. 
Bank  of  Elberton  [Ga.]  52  S.  E.  922.  Evi- 
dence held  insufficient  to  show  that  creditor 
knew  of  debtor's  insolvency.  In  re  Oppen- 
heimer,   140  P.   51. 

69.  English  v.  Ross.  140  P.  630;  Walker 
V.  Tenison  Bros.  Saddlery  Co.  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  866,  94  S.  W^  166. 
Knowledge  of  insolvency  constitutes  rea- 
sonable cause  to  believe  a  preference  was 
intended.  Parker  v.  Block,  143  P.  560.  Ev- 
idence held  sufficient  to  show  creditor's 
knowledge  of  debtor's  insolvency.  Id. 
Bank  taking  assignment  from  debtor  of  all 
his  unrollocted  accounts.  Evans  v.  National 
Broadway  Bank,  48  Misc.  248,  96  N.  Y.  S. 
789.     Assignment    of    contracts    by    husband 
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prefererice  rniist  have  actually  resulted,'"  tlie  effect  thereof  Ijefng  to  prefer  one  cred- 
itor over  others  of  the  same  class.'^  Whether  an  intent  to  prefer  on  the  part  of 
the  bankrupt  is  essential  is  the  subject  of  conflictiug  decisions/-  such  intention  l)eing 


to  wife,  latter  knowing'  of  husband's  insolv- 
ency held  to  constitute  a  preference.  Bryan 
V.  Madden,  109  App.  Div.  876,  96  N.  Y.  S.   465. 

70.  In  order  to  set  aside  a  transfer  as 
preferential  it  is  essential  that  there  are 
not  sufficient  assets  in  the  trustee's  hands 
to  pay  the  claims  of  creditors.  Lesser  v. 
Bradford  Realty  Co.,  47  Misc.  463,  95  N.  Y. 
S.  933.  Transfer  of  entire  stock  to  certain 
creditors  on  their  demand  and  threats  to 
sue,  which  property  was  accepted  in  full 
settlement  of  claims  largely  exceeding  its 
value,  held  a  preference.  In  re  McMurtrey, 
142  F.  853.  Where  a  creditor  extended  new 
credits  to  an  insolvent  debtor  in  the  ordi- 
nary course  of  business  and  without  knowl- 
edge of  such  insolvency,  being  induced  to  do 
so  by  the  fact  that  the  debtor  had  settled 
his  prior  account  by  a  note  whicli  had  not 
yet  matured,  the  payment  of  the  note,  al- 
though after  the  giving  of  the  last  credit 
did  not  constitute  a  preference  when  the 
net  result  of  all  the  transactions  during  the 
debtor's  insolvency  was  to  increase  its  es- 
tate.     In   re  Watkinson,    142    F.    782. 

71.  In  re  Block  [C.  C.  A.]  142  F.  674; 
West  V.  Bank  of 'Lahoma  [Okl.]  85  P.  460. 
A  creditor  will  not  be  considered  preferred 
because  he  holds  as  security  for  his  debt  a 
life  in.surance  policy  iiaving  no  surrender 
value.  In  re  Blount,  142  F.  263.  Assign- 
ment of  claim  against  county  to  apply  on 
pre-existing  indebtedness  held  a  preference 
Keller  v.  Faickney  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Kep.  541,  94  S.  W.  103.  Where  an  in- 
solvent conveyed  stock  to  sureties  on  a  note 
given  a  bank,  and  the  sureties  in  considera- 
tion of  the  transfer  agreed  to  pay  the  bank, 
and  tlie  bank  did  not  participate  in  the 
making  of  such  contract  and  was  not  paid 
by  the  sureties  out  of  the  proceeds  of  the 
property  conveyed,  held  there  was  a  pref- 
erence to  the  sureties  but  not  to  the  bank. 
Hors'tman  v.  Little  [Tex.]  90  S  W.  1095. 
Where  an  insolvent  borrows  money  from  a 
bank,  and  executes  hi.s  note  therefor,  and 
deposits  the  money  in  said  bank  subject  to 
his  check,  said  transaction  does  not  consti- 
tute a  preferential  transfer  under  the  bank- 
ruptcy act,  and  the  bank  may,  before  the 
depositor  is  declared  a  bankrupt,  credit  the 
amount  of  his  deposit  upon  his  debt  due 
the  bank,  and  such  transaction  will  not  en- 
title the  trustee  to  recover  the  amount  of 
such  deposit  as  a  preference.  West  v.  Bank 
of  Lahoma  [Okl.]  85  P.  469.  Where  an 
agreement  indemnifying  a  contractor's 
surety,  containing  an  assignment  of  the  con- 
tractor's "plant"  in  case  he  should  be  un- 
able to  carry  out  the  contract,  was  executed 
more  than  four  months  before  the  con- 
tractor became  a  bankrupt  and  when  he 
was  solvent,  the  amount  of  the  surety's 
claim  against  the  bankrupt  is  the  amount 
of  the  loss  it  might  sustain  in  completing 
the  contract  with  such  aid  as  it  miglit  gain 
by  taking  and  using  the  plant  so  assigned. 
V\^ood  V.  U.  S.  Fidelity  &  Guaranty  Co.,  143 
F.    424. 

72.     That    he    need    not    have    such    intent. 
In   re  Block    [C.  C.  A.]    142   F.   674;   Parker   v. 


Block,    143    F.    560.     See,    also,    Capital    Nat. 
Bank  v.   ^Vilkerson    [Ind.  App.]    75  N.   E.   837. 

That   he  must  have  such  intent.     Hardy  v. 
Gray    [C.   C.   A.]    144   F.    922. 

NOTE.  Is  intention  to  prefer  on  tlie  part 
of  the  debtor  essentini?  It  has  been  stated 
in  a  recent  case  (Hardj-  v.  Gray  [C.  C.  A.] 
144  F.  922,  925)  that  "it  can  hardly  be  said 
that  a  creditor  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended  unless 
it  is  shown  tha,t  there  was  such  an  intention 
on  the  part  of  the  debtor."  The  court  reas- 
ons as  follows.  "Naturally  and  justly  it 
would  be  said  that  no  one  would  be  charged 
witli  a  reason.able  cause  to  believe  some- 
thing unless  the  something  existed  to  which 
the  belief  was  supposed  to  relate.  It  is 
true  that  the  ordinary  rule  that  a  person 
who  does  an  act  is  supposed  to  contemplate 
what  results  therefrom,  applies  to  cases  of 
this  class,  but  only  as  an  element;  and  it 
cannot  apply  even  as  an  element  unless  the 
party  who  does  the  act  has  a  knowledge  of 
the  essential  facts  which  tend  to  produce 
tlie  resulting  consequences,  or  at  least  has 
a  reasonable  cause  to  believe  them  or  pur- 
posely shut  his  eyes.  Notwithstanding  the 
view  taken  in  some  directions  that  the 
bankruptcy  statute  of  1S9S  is  to  be  regar.led 
as  a  new  code,  the  interpretation  of  whicli 
is  to  be  influenced  but  little,  if  at  all,  by 
pre-existing  legislation,  to  sliut  our  eyes  to 
the  history  of  such  legislation,  and  to  the 
interpretation  put  on  previous  statutes. 
would  be  a  very  extreme  thing  to  do;  and, 
certainlj',  since  Wilson  v.  Nelson,  183  U  S. 
191,  194,  46  Law.  Ed.  147,  and  sequence,  thi.s 
is  not  permitted.  Under  the  act  of  1867, 
the  intention  to  prefer  was  expressed  in 
the  same  language  whether  it  related  to  an 
act  of  bankruptcy  or  to  a  revocable  trans- 
action between  a  debtor  and  a  creditor  giv- 
ing advantage  to  the  latter,  or  to  an  appli- 
cation for  the  brankrupt's  discharge.  As  it 
is  impossible  to  hold  that  a  bankrupt  should 
be  refused  his  discharge,  where  he  was,  in 
fact,  innocent  of  any  actual,  wrongful  in- 
tent, so  the  actual  intent  was  necessarily 
involved  in  eacii  of  the  three  particulars  re- 
ferred to.  The  expressions  in  Toof  v.  Mar- 
tin, 13  Wall.  [U.  S.]  40,  20  Law.  Ed.  481, 
which  seemingly  support  the  contrary  are 
more  than  met  in  the  later  cases  of  Wilson 
V.  City  Bank,  17  Wall.  [U.  S.]  473,  21  Law, 
Ed.  723;  Grant  v.  National  Bank,  97  U.  S. 
SO,  24  Law.  Ed.  971;  Barbour  v.  Priest,  103 
U.  S.  293,  26  Law.  Ed.  478,  and  Stucky  v. 
Masonic  Sav  Bank.  108  U.  S.  74,  27  Law.  Ed. 
640.  In  the  last  two  of  which  cases  Grant 
V.  National  Bank  was  cited  and  approved, 
and  even  its  expressions  persisted  in." 
These  cas'es  "establish  that  the  intent  to 
prefer  under  the  act  of  1867  was  held  to  be 
an  actual  intent  and  not  an  attributed  one. 
We  find  no  change  in  the  decisions  with 
reference  to  the  present  statute."  Barring 
all  cases  not  authoritative  the  principal  cases 
r  ited  against  tlie  proposition  that  intent  of 
the  debtor  is  essential  are  Pirie  v.  Cliicago 
Title  &  Trust  Co.,  182  U.  S.  438,  45  Lav/.  Ed. 
1171;    Western    Tie.    &    Timber    Co.    v.    Brov/n, 
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held  essential  it  cannot  be  presumed  from  the  single  fact  that  the  bankrupt  knew 
himself  to  be  insolvent'^  Under  the  present  law  actual  fraud  is  not  an  element 
of  a  preferential  transfer/*  though  it  has  been  held  that  there  must  be  "guilty 
collusion. "^^  The  fact  that  the  creditor  holds  collateral  as  security  does  not  validate 
the  transaction.^®  A  bank  Mliich  in  payment  of  a  clearing  house  check  drawn  in  its 
favor  on  another  member,  and  held  as  the  result  of  the  day's  clearings,  receives  the 
proceeds  of  checks  presented  by  such  other  member  for  clearing  on  the  next  morn- 
ing, shortly  before  suspending  payment,  must  account  therefor  to  the  bankrupt  es- 
tate of  such  defaulting  member,"  and  it  cannot  escape  liability  to  so  account  upon 
the  doctrine  of  rescission  and  following  of  trust  funds.'^^  In  the  absence  of  evi- 
dence that  the  withholding  from  record  was  pursuant  to  an  agreement  entered  into 
for  the  purpose  of  defeating  the  provisions  of  the  bankruptcy  law  or  that  other 
persons  were  thereby  induced  to  extend  credit  or  forego  legal  rights,'"  where  a  pref- 
erence consists  in  a  transfer  the  period  of  four  months  does  not  expire  until  foui- 
months  after  the  date  of  recording  or  registering  the  transfer,  if  b,y  law  such  record- 
ing or  registering  is  required.®"  The  word  "required"*  as  here  used  has  reference 
to  the  character  of  the  instrument  of  transfer  required  to  be  recorded  bv  the  state 
law  rather  than  to  the  particular  individuals  who  by  reason  of  adventitious  circum- 


196  U.  S.  502,  49  Law.  Ed.  571,  and  the  same 
case  decided  by  the  court  of  appeals  in  [C. 
C.  A.]  129  F.  728;  "Wetstein  v.  Franciscus 
[C.  C.  A.]  133  F.  900,  and  In  re  Eggert  [C.  C. 
A.]  102  734.  "In  the  last  case  the  court  of 
appeals  for  the  Seventh  Circuit,  after  some 
discussion  of  the  authorities,  merely  con- 
cluded that,  as  a  matter  of  law,  the  circum- 
stances did  not  charge  the  creditors  ■with 
sufficient  knowledge  to  hold  them  with  hav- 
ing accepted  a  preference.  So  in  V.'etstein 
V.  Franciscus  the  Court  of  Appeals  for  the 
Second  Circuit  merely  held  that  there  was 
sufficient  to  go  to  the  jury  on  the  issue 
whether  the  parties  sought  to  be  charged 
had  reasonable  cause  to  believe  that  it  T\-as 
Intended  to  give  a  preference.  There  it  was 
admitted  that  the  insolvent,  after  payment 
to  the  preferred  creditor,  still  o^ved  un.se- 
cured  claims  to  the  amount  of  $20,000,  with- 
out any  a.ssets  applicable  thereon.  To  un- 
derstand V\'estern  Tie  &  Timber  Company 
V.  Brown,  it  is  necessary  to  examine  the 
case  as  it  appeared  in  the  Court  of  Appeals 
as  well  as  in  the  Supreme  Court.  The  ques- 
tion involved  ■was  one  of  set-off,  and  not  of 
preference.  V\'e  think  «  *  *  the  only 
expressions  of  the  supreme  court  under  the 
present  statutes  are  those  in  Pirie  v.  Chi- 
cago Title  &  Trust  Co.,  182  U.  S.  446,  45 
Law.  El  1171,  already  referred  to,  which 
emphatically  declare  that  the  subdivision  of 
the  statute  of  1898,  already  quoted,  adopted 
by  the  section  of  the  act  of  1903,  involves 
the  element  that  the  'creditor  had  reason  to 
believe  that  a  preference  was  intended,' 
which  could  not  exist  unless,  in  fact,  a  pref- 
erence was  actually  intended  on  the  part  of 
the  debtor,  or  unless  there  existed  ■what  the 
law  regards  as  the  equivalent  thereof." — 
From  Hardy  v.  Gray  [C.  C.  A.]  144  F.  922, 
924-927, 

73.  Hardy   v.  Gray   [C.   C.  A.]    144   F.   922. 

74.  Wright  v.  Gotten   [N.  C]    52   S.   E.   141. 

7.'>.  "To  constitute  a  fraudulent  prefer- 
ence by  an  insolvent  debtor,  the  preference 
must  be  an  advantage  actually  given   to  one 


or  more  creditors  over  the  others,  with  tli  ■ 
knowledge  of  hi.^  situation  and  the  int*^:. :. 
to  accomplish  this  end  *  *  *  and  thevc 
must  be  guilty  collusion."  Brandenburg  on 
Bankruptcy,  Bacon  v.  Merchants'  Bank 
[Ala.]  40  So.  413.  Evidence  held  insufficient 
to  show  fraudulent  preference.  Id.  See, 
also.  Stern  v.  Mayer,  98  N.  Y.  S.  1028,  v.'here 
it  is  said:  Collusion  between  the  bankrupt 
and  the  creditor,  and  conspiring  to  give  a 
favorite  creditor  greater  advantage  than 
other  creditors,  is  the  gravamen  of  the  of- 
fense. 

Note:  The  first  of  the.above  cases  seems 
to  rely  wholly  upon  the  quotation  from 
Brandenburg  and  the  cases  cited  by  him. 
The  quotation  is  apparently  from  the  first 
edition  of  Brandenburg  on  Bankruptcy  and 
the  cases  cited  by  him  are  all  under  the 
Act  of  1867.  Vi'hile  Mr.  Branden'ourg  places 
such  statements  in  that  part  of  his  work 
which  deals  with  §  60b.  of  the  Act  of  1898, 
still  as  the  edition  referred  to  v/as  written 
in  1898  the  statement  must  be  taken  in  view 
of  the  Act  of  1S67.  §  35.  Such  §  35  is  ma- 
terially different  from  §§  60a  and  b  and 
§  61e  of  the  Act  of  1898.  Under  such  sec- 
tions it  ■would  seem  that  under  the  present 
law  the  element  of  "guilty  collusion"  is  not 
necessary  in  order  to  have  a  preferential 
transfer  or  payi^nent.  As  has  been  stated  in 
a  recent  case.  In  re  Armstrong,  145  F.  202. 
"Section  67e"  of  the  Act  of  1898  "has  refer- 
ence to  conveyances  and  transfers  involving 
moral  turpitude  and  which  are  fraudulent 
in  fact.  Section  60a  defines  the  word  "pref- 
erence," while  60b  provides  what  prefer- 
ences can  be  avoided,  and  the  two  must  be 
construed  together  and  as  a  whole."  [Ed- 
itor.] 

76.  Capital  Nat.  Bank  v.  W'ilkerson  [Ind. 
App.]    75   N.  E.   837. 

77.  Rector  v.  City  Deposit  Bank  Co.,  199 
U.  S.   228,   50  Law.   Ed. . 

7S.     Rector   v.   Commercial   Nat.    Bank,    200 

U.    S.    420.    50   Law.   Ed. . 

70.     In   re   Hunt,    139    F    28.1. 

SO.     Act   1898,    §   60a,  as  amended   Act   1903. 
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stances  mav  or  may  not  be  affected  by  an  unrecorded  instrument."  An  instrument 
is  "required"  to  be  recorded  when  failure  to  record  renders  it  void  as  against  gen- 
eral creditors.^"  The  giving  of  possession,  within  the  four  month  period,  imder  a 
bill  of  sale  ^^  or  mortgage  ^^  executed  prior  to  the  four  month  period  and  recorded 
or  not  "required"'  to  be  recorded  does  not  constitute  a  preferential  transfer,  it  not 
apnearing  that  it  was  done  to  hinder,  delay,  or  defraud  creditors,  and  this  is  true 
though  at  the  time  of  its  enforcement  the  creditor  knew  that  his  debtor  was  insolv- 
ent ajid  considering  going  into  bankruptcy.^^  That  a  creditor  realizes  upon  security, 
given  iiim  while  his  debtor  was  solvent  and  before  the  four  month  period,  Avithin 
the  four  month  period,^''  or  after  he  learns  of  his  debtor's  insolvency,"  does  not  con- 
stitute a  preference.  An  unrecorded  mortgage  l)eing  valid  between  the  parties  and 
being  given  before  the  four  month  period,  in  good  faith  and  to>  secure  a  vpJid  debt, 
its  payment  within  the  four_month  period  does  not  constitute  a  voidable  preference,*'' 
and  in  an  acti(m  to  avoid  such  payments  as  preferential,  defendant  setting  up  such 
facts  by  way  of  defense,  the  burden  of  the  issue  thus  raised  is  on  defendant.^^  A 
person  is  deemed  to  have  given  a  preference  if  being  insolvent  he  has  within  four 
months  before  the  filing  of  the  petition  procured  or  suffered  a  judgment  to  be  en- 


81.  First  Nat.  Bank  v.   Connett   [C.  C.  A.] 

142  F.  33.  The  purpose  and  effect  of  the 
amendment  was  to  change  the  rule  applied 
to  the  original  act.  Id.  Rev.  St.  Mo.  1S99, 
I  3404,  requires  a  chattel  mortgage  to  be 
recorded  within  the  meaning  of  the  bank- 
ruptcy act,  although  it  does  not  make  an 
anrecorded  chattel  mortgage  absolutely 
void.  TJ.  Fven  if  the  question  of  the  ef- 
fect of  delay  in  recording  is  to  be  deter- 
mined by  the  state  law,  under  Rev.  St.  Mo. 
1S99,  §  3404,  a  chattel  mortgage  if  recorded 
within  the  four  month  period  and  under  cir- 
cumstances which  would  render  it  a  void- 
able preference,  the  trustee  may  avoid  it. 
Id. 

82.  In  re  Chadwick,   140  F.  674.     Code  Va. 
1904,     I     2465,    construed.     In    re    Montague, 

143  F.  428;  In  re  Hunt,  139  F.  283.  Real  es- 
tate mortgages  held  to  take  effect  from  date 
of  execution.  New  York  law  considered. 
Id.  As  regards  insolvency,  time  when  pos- 
session was  taken  under  the  instrument  con- 
trols rather  than  the  date  when  the  pa- 
per was  made  and  executed.  Lesser  v. 
Bradford  Realty  Co.,  47  Misc.  463,  95  N.  Y. 
S.  &33.  Under  the  act  as  amended  it  has 
been  held  that  where  an  alleged  preferen- 
tial transfer  consists  in  a  conveyance  of 
real  estate,  under  which  possession  is  not 
taken,  the  question  of  preference  is  to  be 
Jadged  by  the  date  of  record  regardless  of 
the  date  of  delivery.  Pennsylvania.  Eng- 
lish V.   Ross,   140   F.    630. 

'  3fo<e:  In  the  last  case  the  court  holds 
that  by  the  amendment  of  February  5,  1903, 
to  section  6&a  of  the  bankruptcy  act  this 
aection  was  intended  to  be  brought  into 
substantial  accord  with  §  3.  cl.  a  &  b,  and 
tlwf  that  which  as  a  preference  is  made 
an  act  of  bankruptcy  by  the  one  is  intended 
to  be  made  voidable  as  such  at  the  instance 
of  the  trustee  by  the  other,  the  superadded 
condition  being  present  that  the  person  who 
has  received  the  preference  had  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended. There  is  an  apparent  conflict  be- 
tween this  case  and  those  which  hold  that 
the  right  of  the   trustee   to  question   such  a 


conveyance  is  to  be  determined  by  the  state 
law  and  what  there  obtains.  Thompson  v. 
Fairbanks,  196  U.  S.  516,  49  Law.  Ed.  577; 
Humphrey  v.  Tatman,  198  V.  S.  91,  49  Law. 
Ed.  956;  N.  Y.  Economical  Print  Co,  6  Am. 
Bankr.  Rep.  615,  110  Fed.  514,  49  C.  C.  A. 
133;  In  re  Shirley,  7  Am.  Bankr.  Rep.  299. 
112  F.  301,  50  C.  C.  A.  252.  But  all  these 
v/ill  be  found  on  examination  to  have  arisen 
prior  to  the  amendment  of  1903. — From 
English  v.  Ross,  140  F.   630. 

83.  Bill  of  sale  given  as  security  for  a 
loian  more  than  four  months  prior  to  the 
debtor's  bankruptcy  held  not  to  constitute 
a  preference  though  possession  was  not 
taken  by  the  creditor  until  within  the  four 
month  period  at  which  time  the  bill  of  sale 
was  indorsed  to  the  effect  tliat  the  loan 
was  still  due.  Christ  v.  Zehner,  212  Pa.  188, 
61   A.    822. 

84.  Where  mortgagee  took  possession, 
with  the  consent  of  the  mortgagor,  of  after- 
acquired  property  covered  by  a  valid  mort- 
gage made  and  recorded  prior  to  the  four 
month  period.  In  re  National  Valve  Co.. 
140  F.  679.  Vests  in  mortgagee  all  the 
riglits  in  respect  to  the  property  which  fol- 
low such  taking  possession  •  under  the  state 
law  unaffected  by  the  bankruptcy  act.  In 
re   Chadwick,    140    F.    67  4. 

85.  In   re   National  Valve   Co.,    140    F.    679. 

86.  Richardson  v.  "U'innissimmet  Nat. 
Bank,  189  Mass.  25.  75  N.  E.  97.  Where  a 
contractor,  more  than  four  months  before 
becoming  a  bankrupt,  and  while  solvent, 
executed  an  agreement  indemnifying  his 
surety,  containing  an  assignment  of  the  con- 
tractor's plant  in  case  he  shoud  be  unable  to 
complete  the  contract,  the  exercise  of  the 
right  thereby  acquired  by  the  surety  within 
four  months  of  the  bankruptcy  proceedings 
and  with  knowedge  that  his  debtor  was  in- 
sovent,  did  not  constitute  a  preference. 
Wood  v.  United  States  Fidelity  &  Guaranty 
Co..    143   F   424. 

87.  Hawes  v.  Bank  of  Elberton  [Ga.]  52 
S.  E.    922. 

88,89.  Rogers  v.  Page  [C.  C.  A.]  140  F. 
596. 
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tered  against  himself  in  fa^or  of  an}-  person,  and  the  effect  of  the  enforcemnr.t  of 
such  judgment  will  be  to  enable  any  one  of  Ms  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors  of  the  same  class,''"  and  it  is 
immaterial  that  the  debtor  himself  did- not  pay  such  judgment.-'^  The  kind  of  legal 
services  to  be  performed  for  which  an  insolvent  delator  contemplating  bankruptcy 
proceedings  may  contract  and  make  payment  for  in  money  or  by  a  transfer  of  prop- 
erty are  such  services  as  conserve  and  benefit  the  estate  of  the  banlvrupt,^-  or  are  such 
services  as  are  contemplated  by  the  act  in  bringing  the  bankrupt  estate  before  the 
court,  its  subsequent  administration  and  distribution  to  the  creditors  and  the  like."^ 
A  transfer  in  payment  of  any  otlier  kind  of  services  may  be  set  aside  as  preferential.^* 
Preferences  are  not  void,  only  voidable.^^  In  a  suit  by  the  trustee  to  recover  an 
unlawful  preference,  only  so  much  is  recoverable  as  is  necessary  for  the  payment  of 
claims  and  the  costs  and  expenses  of  administering  the  estate."*^'  The  preference  con- 
sisting of  unpaid  securities  the  creditor  is  not  chargeable  in  ei^uity  with  the  assumed 
value  thereof  but  should  only  be  required  to  surrender  the  securities.^'  A  preferen- 
tially ti-ansferred  claim  may  be  sold  by  the  trustee.^^ 

§  11.  Collection,  reduction  to  possession  and  protection  of  property.  A.  Dis- 
covery.^^ 

(§  11)  B.  Compelling  surrender  hy  hanlrupt.^ — Jurisdiction  exists  in  the 
bankruptcy  court  to  require,  in  a  summai-y  manner,  the  bankrupt  to  pay  over  monev 
or  surrender  other  property  in  his  possession  and  under"  his  control  belonging  to  his 
estcite,-  and  for  disobedience  of  such  order  the  court  has  power,  by  attachment 
for  contempt,  to  enforce  compliance.^  Such  an  order  is  not  one  for  the  pa3nnent  of 
a  debt  and  consequently  his  commitment  upon  refusing  to  comply  with  the  order 
is  not  imprisonment  for  debt.*  The  issue  on  the  question  of  contempt  is  a  sep- 
arate one,  on  which  the  bankrupt  is  entitled  to  a  hearing,^  and  is  purelv  of  a  civil 
character  ®  and  therefore  may  be  supported  by  a  mere  preponderance  of  evidence, 
presumptions,  or  inferences."  The  proceeding  being  civil  in  its  nature  it  is  error 
to  embody  in  the  order  wliat  is  substantially  a  judgment  for  contempt  and  an  al- 
ternative order  of  committal  therefor.'^  The  order  should  describe  the  propertv 
with  reasonable  certaint}^  in  order  to  assure  its  identity  and  the  command  of  the 
court  to  the  bankrupt  should  be  to  surrender  the  very  property  sought  to  be  re- 
covered.^ There  is  a  sufficient  demand  and  notice  where  the  order  for  the  delivery 
of  the  property  is  served  on  the  bankrupt  and  its  counsel  thirty  days  before  the 
entry  of  an  order  adjudging  him  guilty  of  disobedience  for  contempt.^''  The  order 
should  not  issue  unless  the  court  is  satisfied  beyond  a  reasonable  doubt  that  the 


90.  Act  1898,  I  60a.  Benjamin  v.  Chand- 
ler,  142  F.   217. 

»1.  Benjamin  v.  Chandler,  142  F.  217.  So 
held  where  bankrupt  sold  realty  agreeing 
to  convey  clear  title  and  purchaser  used 
purchase  money  to  pay  judgment   lien.     Id. 

92.  In  re  Habegger  [C.  C.  A.]  139  F.  623. 
Does  not  include  services  performed  in  ne- 
gotiating wijh  creditors  for  settlement  of 
insolvent's  financial  difficulties  without  re- 
sort to  bankruptcy  court.  Id.  Does  not  in- 
clude a  transfer  made  in  consideration  of 
attorney's  agreeing  to  defend  bankrupt 
against  anticipated  criminal  prosecutions, 
which  are  not  brought  until  after  the  filing 
of  the   petition.     Id. 

93,94.  In  re  Habegger  [C.  C.  A.]  139  F. 
623. 

95.     Starbuck  v.   Gebo,   48   Misc.    333,    96  N. 


Y.    S.    781;    Keller    v.    Faickney     [Tex.     Civ. 
App.]    15   Tex.    Ct.   Rep.    541,    94   S.   W.   103. 
9G.     Rogers  v.  Page    [C.   C.  A.]    140   F.   596. 

97.  Note  received  for  third  person.  Off 
V.   Hakes    [C.  C.  A  ]    142   F.    364. 

98.  Keller  v.  Faickney  [Tex.  Civ.  App.] 
15  Tex.   Ct.   Rep.   541.   94   S.   W.   103. 

99.  1.     See  5  C.  L.  386. 

a.  Samel  v.  Dodd  [C.  C.  A.]  142  F.  68. 
Order  denied  as  respects  preferential  pay- 
ments made  by  the  trustee.  In  re  Smith 
Longbottom   &   Sons,   142  F.   291, 

3,4.      Samel   v.    Dodd    [C.    C.    A.]    142    F.    68. 

5.  In  re  Cole  [C.  C.  A.]  144  F.  392;  In  re 
Davison,   143   F.   673. 

6,7,8.     In    re    Cole    [C.    C.    A]    144    F.    392. 

9.  Samel  v.  Dodd    [C.   C.   A.]    142   F.   68. 

10.  In  re  Levy  &  Co.  [C.  C.  A]  142  F. 
442. 
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bankrupt  has  tlie  money  or  property  in  his  possession  or  under  his  control."  In 
the  absence  of  satisfactor}-  explanation,  it  is  presumed  that  property  traced  into  the 
hands  of  the  bankrupt  a  short  time  prior  to  bankruptcy  remains  in  his  hands  and 
the  bankrupt  must  answer  therefor/-  though  this  rule  is  not  absolute  but  each  case 
must  be  governed  by  its  particular  circumstances.^"  The  court  will  not  co}nmit  a 
bankrupt  woman  for  contempt  for  failing  to  comply  with  an  order  to  turn  over 
propert}'  or  money,  where  it  is  in  doubt  as  to  her  abilitv  to  do  so,  in  order  to  com- 
pel her  husl)and  or  other  persons  who  appear  to  have  been  the  principals  in  the 
fraudulent  conversioh  of  the  property  to  come  to  her  relief.^*  A  bankrupt  cannot 
excuse  himself  from  delivering  over  funds  deposited  with  an  agent  unless  he  shows 
as  a  matter  of  fact  an  inability  to  obtain  the  actual  possession  of  what  he  ought  to 
surrender.^^  That  a  person  has  been  guilt}'  of  fraudulent  appropriation  of  prop- 
erty, and  has  concealed  it  by  falsehood  or  perjury,  does  not  always  lead  to  the 
belief  that  the  failure  to  make  restitution  upon  an  order  is  contumacious  or  willful.^" 
If  the  evidence  is  insufficient  to  -warrant  the  issuance  of  the  order  and  the  creditors 
believe  that  assets  have  been  fraudulently  concealed,  they  should  institute  criminal 
proceedings  in  which  the  bankrupt  may  have  a  jury  trial.^" 

(§  11)  C.  Property  in  the  possession  of  officer  appointed  hy  state  courts.^^ — 
A  court  of  bankruptcy  cannot  administer  upon  property  of  a  bankrupt,  which  at  the 
time  of  the  filing  of  the  petition  was  in  the  actual  possession  of  a  receiver  appointe<l 
by  a  state  court  more  than  four  months  previously,  and  which  was  subsequently  sold 
by  order  of  the  state  court,  in  the  same  proceeding.^'' 

(§  11)  D.  Summary  proceedings  against  third  persons;  jurlsdicti,on.-^ — A 
bankruptcy  court  has  jurisdiction  to  summarily  determine  the  right  of  a  third  party, 
not  an  adverse  claimant  to  property  of  the  bankrupt ;  -^  but  in  the  absence  of  con- 
sent it  has  no  jurisdiction  to  compel  an  adverse  claimant  to  surrender  property  in 
his  possession,--  the  remedy  in  such  case  being  by  an 'independent  plenary  suit.-' 
A  district  court  has  no  ancillary  jurisdiction  to  make  a  summary  order  on  the  ap- 


11.  In  re  Switzer,  140  F.  976;  In  re  Da- 
vison, 143  F.  673.  Must  be  moraUy  certain 
that  obedience  to  order  can  be  enforced.  In 
re  Sax,  141  F.  223.  Must  plainly  and  affirm- 
atively appeal-  from  the  record  that  he  has 
power  to  complv  with  its  requirements. 
Samel  v.  Dodd  [C.  C.  A.]  142  F.  68.  Un- 
corroborated and  unsatisfactory  testimony 
of  bankrupt  held  to  warrant  court  in  find- 
ing, beyond  a  reasonable  doubt  tliat  he  had 
possession  or  control  of  the  goods.  In  re 
Walder,  142  F.  784.  Failure  to  account  sat- 
isfactorily for  goods  held  insufficient  to 
warrant  order.  In  re  Sax,  141  F.  223.  A 
mere  failure  to  satisfactorily  account  for 
all  the  value  of  goods  shown  to  have  been 
bought,  where  no  books  were  kept,  and  the 
business  is  shown  to  have  been  loosely  con- 
ducted is  not  sufficient.  In  re  Switzer,  140 
F.   976. 

13.  So  held  where  bankrupts  were  given 
an  opportunity  to  appear  before  referee  and 
explain  but  failed  to  do  so.  In  re  T^evy  & 
Co.  [C.  C.  A.]  142  F.  442.  Uncontradicted 
testimony  of  bankrupt  that  she  had  money 
in  satchel  and  that  while  she  was  carrying 
it  satchel  was  cut  from  liandle  and  taken 
held  incredible,  she  at  the  time  of  discovery 
of  the  theft  raising  no  outcry.  In  re  Frank- 
fort,  144   F.   721. 

l.S,  14.     In   re   Davison,    143   F.    673. 

15.     Rule    applied    to   money    of   a  married 


woman  in  the  hands  of  her  husband,  but 
wliicli  by  the  law  of  the  state  was  lier  sep- 
arate property  and  subject  to  hei-  absolute 
control.     In   re   Cole    [C.  C.  A.]    144   F.   392. 

16.  In   re   Davison,    143    F.    673. 

17.  In   re  Switzer,    140   F.    976. 

18.  See   5   C.    L.    386. 

19.  In   re  Heckman    [C.   C.   A.]    140   F.   859. 

20.  See   5  C.  L    386. 

21.  Where  officers  of  a  bankrupt  corpora- 
tion held  all  tlie  stock  of  an  ancillary  cor- 
poration as  agents  of  tlie  bankrupt  corpora- 
tion and  not  as  engaged  in  a  separate  busi- 
ness, held  they  could  be  required  to  sur- 
render it  to  the  Ijankrupt's  receiver.  In  re 
Muncie  Pulp  Co.    [C.   C.   A.]    139  F.  596. 

22.  So  hold  wliere  defendant  ■was  vendee 
of  property  under  a  sale  completed  prior  to 
the  filing  of  the  bankruptcy  petition.  In  re 
Davis  Tailoring  Co,  144  F.  285.  Where 
property  was  claimed  by  third  person  under 
bill  of  sale,  he  alleging  bankrupt's  posses- 
sion to  be  that  of  an  agent.  In  re  Mundle. 
139  v.  691.  T\^here  property  is  levied  on 
within  four  months  prior  to  the  filing  of  tlie 
petition  but  before  such  filing  is  sold  and 
delivered  to  the  purchaser  and  tlie  proceeds 
delivered  to  the  levying  creditor  neither  the 
property  nor  its  proceeds  can  be  recovered 
in  summary  proceedings.  In  re  Bailey,  144 
F.    214. 

23.  In  re  Davis  Tailoring  Co.,   144   T.   285. 
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plication  of  tlie  trustee  of  a  bankrupt  whose  estate  is  being  administered  in  another 
district  requiring  a  person  to  turn  over  property  to  the  trustee.-*  The  pi-oof  must 
be  decisive  in  order  to  justify  a  summary  order  against  a  third  person.-^  It  Avill  not 
issue  wliere  the  fact  of  the  original  receipt  of  the  property  is  denied  and  the  only 
proof  that  it  was  ever  received  is  the  oath  of  interested  witnesses,  unsupported  by 
corroborative  or  documentary  proof. -"^ 

(§  11)  E.  Actions  to  collect  or  reduce  the  property  to  tlie  trustee's  posses- 
sion.-'— The  trustee  may  maintain  an  action  in  his  o^^TL  name  as  trustee  for  the  use 
and  benefit  of  the  estate  he  represents,-^  but  he  h.is  not  the  judicial  power  to  de- 
termine that  an  action  brought  by  him  in  his  official  capacity  for  the  use  and  benefit 
of  a  third  person  who  claims  to  be  a  creditor  of  the  estate  would  redoimd  to  the 
benefit  of  the  estate  and  thereupon  bring  such  action  in  his  own  name  as  trttstee 
for  the  use  and  benefit  of  such  third  person.-^  A  demand  is  not  a  condition  prece- 
dent to  the  recovery  of  a  preference.""  A  trustee  b}^  consenting  to  the  discharge  of 
receivers  does  not  estop  himself  from  maintaining  a  stiit  against  third  persons  to 
reco^  er  property  transferred  to  them  by  the  receivers. ^^  In  order  to  avoid  a  prefer- 
ential transfer  or  payment,  tlie  trustee  may  proceed  by  plenary  suit  in  law  ^-  or 
in  equity,^^  the  suit  in  equity  being  in  the  nature  of  a  creditors'  suit  to  set  aside  a 
fraudiUent  conveyance.^*  The  ordinary  procedure  is  by  an  action  at  law,^"  thougli 
equity  is  resorted  to  when  necessary  to  avoid  a  multiplicity  of  actions."*'  An  ad- 
judication of  a  bankrupt  based  upon  the  giving  of  a  preference  is  not  an  adjudica- 
tion tliat  tlxe  alleged  transfer  was  preferential  so  as  to  bind  the  transferee."''' 

Jurisdiction.^^ — Courts  of  bankruptcy  have  eqtiitable  jurisdiction  of  suits  to 
set  aside  alleged  preferences."^  In  a  suit  in  the  Federal  courts  the  citizenship  of 
the  trustee  is  immaterial  where  the  citizenship  of  the  bankrupt  and  the  defendant 
is  such  that  the  former  might  have  sued  in  the  Federal  court  but  for  the  bankruptcy 
proceedings.*"  The  equity  jurisdiction  conferred  on  the  district  courts  by  the  bank- 
ruptcy act  is  limited  to  matters  connected  with  the  bankruptcy  estate,*^  the  court 
having  neither  original  nor  ancillary  jurisdiction  of  matters  not  affecting  the  set- 
tlement of  the  iDankrupt's  estate,*-  or  unless  such  propert}'   is  in  possession  of  the 


24,     In  re  Von  Hartz   [C.  C.  A.]   142  F.  726. 

2.5.     In   re   Gilroy,    140    F.    733. 

28.  In  re  Gilroy,  140  F.  733.  Evidence 
held  to  show  a  scheme  to  defraud  but  insuf- 
ficient to  warrant  order  requiring  attorney 
to    surrender    property.      Id. 

27.     See    5    C.   L.    387. 

28,29.  T\'est  V.  Bank  of  Lahoma  [Okl.] 
86   P.   59. 

30.  P.oonvllle  Xat.  Bank  v.  Blakey  [Ind  ] 
76  N.  E.  .529;  Capital  Nat.  Bank  v.  "SVilkerson 
[Ind.  App.]  75  N.  E.  837.  But  see  5  C.  L. 
387,   n.   35;    5   C.   L.   388.  n.    36. 

31.  Whitney  v.   Wenman,   140   F.    959. 

32.  Parker  v.  Black,  143  F.  560.  An  ac- 
tion to  avoid  a  preference  is  one  at  law  and 
may  be  brought  in  a  state  court  which  has 
no  .equitable  jurisdiction.  Merritt  v.  Halli- 
day,   107  App.  Div.   596,   95  N.  Y.  S    331. 

33,34.     Parker   v.    Black,    143    F.    560. 

3.";.  Boonville  Xat.  Bank  v.  Blakey  [Ind.] 
76    X.    E.   529. 

36.  Boonville  Xat.  Bank  v.  Blakey  [Ind.] 
76  N.  E.  529.  Bill  held  not  maintainable  on 
such  ground  on  mere  allegation.s  of  a  sav- 
ing of  expense  and  a  promotion  of  con- 
\enience,  where  the  effect  Vv-ould  be  to  de- 
prive defendant  of  a  right  to  a  jury  trial. 
Id. 


Co.  V.  Tift,   123  Ga.   804, 


John  Silvey 
E.    748. 
See    5    C.    L.    388. 

Off  V.   Hakes    [C.   C.  A.]    142   F.    364. 
Bush  V.   Elliott,  202  U.   S.    477,   50   Law. 


37. 

51  S. 
3S. 
39. 
40. 

Ed. . 

41.  Brumby  v.  Jones   [C.  C.  A.]   141  F.   318. 

42.  In  re  Hobbs  &  Co..  145  F.  211.  AVhere 
after  sale  by  trustee  has  been  confirmed, 
bankruptcy  court  has  no  jurisdiction  of  a 
proceeding  to  restrain  the  execution  of  the 
deed  to  tlie  purcliaser  and  to  compel  tlie  ex- 
ecution by  the  trustee  of  a  deed  to  the  pe- 
titioner based  upon  an  alleged  contract 
between  the  petitioner  and  the  purchaser. 
Henrie  v.  Henderson  [C.  C.  A  ]  145  F.  316, 
rvg.  In  re  Henderson,  142  F.  568.  A  referee 
determining  that  certain  property  belongs 
to  a  third  person  cannot  enjoin  its  seizure 
by  a  sheriff  under  a  writ  of  replevin  issued 
from  a  state  court,  in  an  action  brought 
tlierein  by  the  trustee  against  such  third 
person  even  if  otherwise  vested  with  the 
power.  In  re  Berkowitz,  143  F.  598.  See 
post,  §  IS.  T^'^here  firm  of  building  contract- 
ors was  adjudged  bankrupt,  held  bankruptcy 
court  had  jurisdiction  to  bring  in  mechanics' 
lien  claimants  and  adjudicate  the  validity 
of  their  liens,  so  far  as  tliey   effect  the  bal- 
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triistec  or  a  part  of  a  fund  for  distributioa  amoDg  the  general  creditors  of  tlie  bank- 
lupt.^^  When  proj^ert^-  has  become  subject  to  the  jurisdiction  of  the  bankruptcy 
court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  jurisdiction  exists 
to  determine  controversies  in  relation  to  the  disposition  of  the  same  and  the  extent 
and  character  of  liens  therein  or  rights  therein.**  A  court  of  bankruptcy,  whicii 
is  administering  the  estate  of  a  bankrupt  partnership  has  jurisdiction  to  take  pos- 
session of  the  property  of  a  partner,  though  he  has  not  been  or  could  not  be  ad- 
judged a  bankrupt  individualh^  and  to  administer  the  same  as  far  as  necessary  to 
a  settlement  of  the  partnership  estate.*"  Even  after  a  discharge  a  state  court  has 
jurisdiction  to  determine  the  rights  of  tlie  trustee  to  property  claimed  to  have  be- 
longed to  the  bankrupt  when  he  went  into  bankruptcy  and  attached  by  a  creditor 
as  such,  though  standing  in  the  name  of  another  who  also  claims  it.*®  Under  the 
Alabama  statutes  the  trustee  cannot  resort  to  chancery  to  set  aside  a  preference  not 
fraudulent.*'^ 

Pariics.^^ 

Pleading^^ — The  complaint  must  allege  that  assets  are  insufficient  to  pay  the 
claims  of  creditors,^"  that  transfer  was  made  to  pay  or  secure  an  antecedent  indebt- 
edness,^^ and  that  if  it  is  permitted  to  stand  the  creditor  will  receive  a  greater  per- 
centage of  his  debt  than  other  creditors  of  the  same  class.^-  General  rules  as  to 
tire  effect  of  allegations  apply. ^^ 

Presumptions  and  hiirden  of  proof ;  evidence.^* — The  burden  of  proof  rests  upon 
the  trustee  to  prove  the  preference.^"  General  rules  as  to  the  admissibility  of  evi- 
dence apply. ^"^  In  an  action  by  the  trustee,  the  presumption  is  in  favor  of  the  regu- 
larity of  all  proceedings  leading  up  to  the  appointment  of  the  trustee  and  that  as 
trustee  he  complied  with  all  the  requirements  of  the  law  and  was  qualified  to  act.^' 

Trial  and  judf/ment.^^ — It  is  not  -within  the  province  of  a  witness  to  inform 
the  court  or  jury  whether  a  hypothetical  state  of  facts  would  or  \^'ou]d  not.  in  his 
opinion  as  a  business  man,  constitute  implied  notice  to  a  creditor  of  his  debtor's 


ance  due  un>ler  the  contracts  as  a  necessary 
condition  precedent  to  a  settlement  between 
the   bankrupts   and   the   owners.     Id. 

43.  Suit  to  cancel  satisfaction  of  mortgage 
and  to  declare  trust  in  property.  Brumley 
V.  Jones    [C.   C.  A.]   141   F.   318. 

44.  Goodnough  Mercantile  Co.  v.  Galloway 
[Or.]    84  P.   1049. 

45.  Dickas  V.  Barnes  [C.  C.  A.]  140  F. 
849. 

46.  McLeod's  Trustee  v.  McLeod  [Ky.]  89 
S.   W.   199. 

47.  Code  1896.  §  818  construed.  Redd  v. 
Wallace    [Ala.]    40   So.   407. 

48.  49.     See  5  C.  L.   388. 

50,  51.  Lesser  v.  Bradford  Realty  Co.,  47 
Misc.  463,   95  N.  Y.   S.  833. 

52.  West  V.  Bank  of  Lahonia  [Okl]  85  P. 
469. 

53.  Allegation  that  money  was  not  paid 
by  third  person  to  the  trustee  on  demand 
held  to  render  a  furtlier  allegation  that  the 
money  had  not  been  paid  the  bankrupt  or 
his  assignee  for  the  benefit  of  creditors,  the 
trustee's  predecessor.  Cohen  v.  Wagar  [N. 
Y.]   75  N.  E.  691. 

54.  See  5   C.  L.    389. 

55.  Butler  Paper  Co.  v.  Goembel  [C.  C.  A.] 
143  F.  295;  Starbuck  v.  Gebo,  48  Misc.  333, 
96  N.  Y.  S.  781.  That  creditor  had  reason- 
able  cause    to    believe   a   preference    was    in- 


tended.    Capital     Nat.     Bank     v.     Wilkerson 
[Ind.  App.]    75  N.  E.   837. 

56.  Evidence  that  alleged  preferred  cred- 
itor was  investigating  the  financial  standing 
of  tlae  bankrupt  immediately  prior  to  and 
continuously  up  to  the  time  the  bill  of  sale 
was  executed  held  admissible.  Capital  Nat. 
Bank  V.  Wilkerson  [Ind.  App.]  76  N.  E.  258. 
A  certified  copy  of  docket  entries  made  in  a 
bankruptcy  court,  which  entries  constitute 
only  the  minutes  from  which  to  make  a  rec- 
ord, is  inadmissible  to  show  bankruptcy. 
Gibson  v.  Holmes  [Vt.]  62  A.  11.  Where 
transferee  claimed  title  in  that  he  had  re- 
scinded a  sale  to  the  bankrupt  for  fraud, 
evidence  of  admissions  of  the  fraud  by  the 
bankrupt  to  tlie  seller  which  formed  the 
basis  of  tlie  rescission  held  admissible  and 
should  not  be  restricted  to  tiie  sole  purpose 
of  impeaching  the  bankrupt  v.-ho  was  a  wit- 
ness for  the  plaintiff.  John  Silvey  &  Co.  v. 
Tift,  123  Ga.  804,  51  S.  E.  748.  In  such  a  case 
the  fact  tiiat  the  transaction  in  question  was 
accomplished  by  consent  or  agreement  be- 
tween the  parties  may  be  considered  by  the 
jury  in  determining  the  real  nature  of  the 
transaction.      Id. 

57.  Plaintiff  testified  in  an  action  by  trus- 
tee in  bankruptcy  that  he  was  the  trustee. 
Laubaugh  v.  Pennsylvania  R.  Co,  28  Pa. 
Super.   Ct.    247. 

58.  See  5  C.  L.   390. 
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i2i5olvency.'^^  In  a  plenary  suit  by  the  trustee  the  bankruptcy  court  has  pov/er  to 
issue  a  temporary  injimction  restraining  defendant  from  disposing  of  the  property- 
in  controversy.'^^  General  rules  as  to  instructions  appl}'.^^  A  party  against  whom 
a  judgment  has  been  rendered  in  favor  of  the  trustee  of  a  bankrupt  may,  by  proper 
proceedings  in  equity,  be  allowed  to  offset  against  the  same  a  claim  allowed  in  its 
favor  against  the  bankrupt  in  the  bankruptcy  proceedings."- 

Intbrest.^^ — On  the  recover}-  of  an  milawful  preference,  interest  may  be  re- 
covered from  the  date  of  demand..*'*  The  commencement  of  a  suit  to  recover  an 
alleged  preference  is  a  demand  which  starts  the  running  of  interest.*'^ 

Appeal  ajid  review.^' — The  trustee  may  appeal  a  suit  in  a  stale  court  in  forma 
pauperis  by  filing  an  affidavit  which  discloses  his  inability,  as  tlie  representative  of 
the  bankrupt  estate,  to  pay  tJie  costs."^  The  trustee  failing  to  prove  liis  case  a 
new  trial  may  be  ordered  to  enable  him  to  supply  defects  in  proof.*''^ 

(§  11)  F.  Claims  not  reduced  to  possession  hy  the  trustee.'^ — A  bankrupt 
failing  to  disclose  property  or  rights  during  the  pendency  of  the  bankniptcv  pro- 
ceedings cannot  claim,  after  the  discharge  of  the  trustee,  that  such  property  or 
rights  revested  in  him  except  on  a  shov.'ing  of  an  election  by  the  trustee  to  abandon 
such  asset  or  that  no  claims  proven  against  the  bankrupt  estate  remain  unpaid.'^ 
The  question  of  abandonment  by  the  trustee  depends  on  the  facts  of  each  case."- 
The  bankrupt  being  refused  a  discharge  on  the  ground  that  he  has  property  which 
he  did  not  schedule,  the  creditors  are  entitled  to  have  the  estate  reopened  in  order 
that  proceedings  may  be  instituted  to  recover  such  property  for  their  benefit."^  In 
such  case  any  creditor  existing  before  the  banlcruptcy  may,  through  the  trustee, 
pursue  any  property  the  bankrupt  had  at  the  date  of  his  adjudication,'*  and  any  ex- 
isting creditor  at  the  date  of  the  adjudication  may  pursue,  in  his  own  right,  any 
after-acquired  property  in  any  court  of  competent  jurisdiction.'^ 

§  12.  Protection  of  trustee's  title  and  possessions^  Restraining  interfere 
ence.''' — An  application  by  a  creditor  for  leave  to  examine  the  books  of  a  bankrupt 
in  the  hands  of  his  trustee  should  be  denied  where  it  fairly  appears  that  it  is  not 
made  in  good  faith  in  his  own  interest  but  in  the  interest  of  one  not  a  creditor  who 
has  no  right  to  such  examination."^ 

Right  of  trustee  in  actions  pending  hy  or  against  the  hanlcruptP — An  action 
liy  or  against  the  bankrupt  in  a  state  court  does  not  abate  upoTi  the  adjudication 
in  bankruptcy  or  tlie  appointment  of  a  trustee,^"  and,  in  the  absence  of  an  appli- 


59.  Hawes  v.  Bank  of  Elberton  [Ga.]  52 
S.    E.    922. 

60.  So  held  where  defendant  was  insolv- 
ent.    Blake  v.  Xesbet,   144  F.   279. 

61.  Issues  submitted  held  sufficient  to  de- 
veloT)  whole  case.  Wright  v.  Gotten  [N.  C] 
52    S.    E.    141. 

62.  Tootle-"V^'eakley  Millinery  Co.  v.  Bil- 
lingsley    [Xeb.]    105   N.   W.   So. 

es.     See  C.  L.   391. 

64.     Benjamin  v.  Chandler,   142  F.   217. 

6n.  Capital  Nat.  Bank  v.  "Wilkerson  [Ind. 
App.]    75   N.   E.    837. 

66,  67.     See   5  C.  L.   391. 

68.  Hawes  V.  Bank  of  Elberton  [Ga.]  52 
S.   E.   922. 

60.  Starbuck  v.  Gebo,  48  Misc.  333,  96  N. 
Y.   S.   781. 

TO.     See  C.  L..    391. 

71.  Right  to  accounting-.  Laing  v.  Fish, 
119  III.  App.   645. 


73.  Where  assignees  in  bankruptcy,  hav- 
ing acquired  title  to  the  bankrupt's  incor- 
poreal interest  in  trust  property  under  a 
bankrupt's  petition  filed  in  1S78,  filed  a  bill 
in  1882  to  compel  the  bankrupt  to  execute 
conveyances  to  such  assignees  of  all  his  in- 
terest in  the  trust  property,  and  to  enjoin 
the  trustee  under  the  will  under  which  the 
bankrupt  claims  from  paying  the  bankrupt 
or  any  person  claiming  under  him  any  part 
of  the  trust  fund  which  might  accrue  to  the 
bankrupt,  the  fact  that  the  bankrupt's  as- 
signees did  not  sell  their  remainder  in  the 
fund  so  acquired  held  not  to  establish  an 
abandonment  thereof  by  them.  Whittre.ige 
V.   Sweetser,  189  Mass.  45,  75  N.  E.  222. 

73,  74,  75.  In  re  Barton's  Estate,  144  F. 
540. 

76,  77.      See   5    C.  L.   391. 

78.  In  re   Sully,    142   F.    895. 

79.  See   5  C.  L.  392. 

80.  81.     Hahlo  v.  Cole,   98  N.  Y.  S.  1049. 
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cation  by  the  trustee  for  substitution,  it  may  be  prosecuted  or  defended  by  the  bank- 
rupt.'^^  It  is  improper  for  a  trustee  to  be  substituted  as  pUiintiff  in  a  suit  in  a 
state  court  by  a  bankrupt  without  first  obtaining  the  consent  of  the  Federal  court 
to  such  substitution.^^  The  trustee  may  intervene  in  a  suit  brought  by  a  judgment 
creditor  to  set  aside  a  fraudulent  conveyance  by  the  bankrupt,^^  and  it  is  unneces- 
sary to  his  proper  substitution  as  plaintiff  that  a  supplemental  petition  be  filed, 
since  the  order  permitting  him  to  be  substituted  determined  his  legal  capacity  to 
sue  and,  in  the  absence  of  any  subsequent  question  as  to  the  correctness  of  the  rul- 
ing, it  will  be  regarded  as  final.^* 

Suits  against  trvstee.^'^ — After  an  adjudication  of  bankruptcy  by  a  Federal 
court,  a  suit  or  action  cannot  be  commenced  in  a  state  court  affecting  the  unex- 
empt  property  of  the  bankrupt,  if  objection  to  the  want  of  jurisdiction  of  the  sub- 
ject-matter be  suitably  interposed,^^  and  this  is  true  regardless  of  who  is  in  pos- 
session of  the  property  at  the  time  such  suit  is  instituted,^'^  and  a  state  court  having 
310  jurisdiction  of  the  subject-matter  the  trustee  by  answering  and  praying  for  af- 
firjnalive  relief  cannot  confer  jurisdiction.-^^  Unless  enjoined  by  the  bankruptcy 
court,'^''^  a  lienor  on  property  sold  by  the  trustee,  the  lien  being  transferred  to  the 
proceeds  is  entitled  to  sue  the  trustee  in  a  state  court  to  establish  his  claim,*^"  but 
the  judgment  in  such  action  cannot  operate  to  take  the  fund  from  the  possession 
of  the  bankruptcy  court.^^  A  trustee  or  receiver  in  bankruptcy  cannot  remove  a 
cause  into  the  Federal  courts  unless  the  amount  involved  exceeds  $?,000."-  General 
rules  as  to  pleadings  apply.^^  In  a  suit  to  foreclose  an  equitable  lien  on  the  bank- 
rupt's propertv  the  trustee  alleging  possession  in  himself  he  must  prove  the  aver- 
ment if  denied  in  the  reply."*  The  certificate  of  appointment  of  a  trustee  in  bank- 
ruptcy is  admissible  to  prove  the  fact  of  the  appointment.^^  The  mere  designation 
of  a  person  as  "special  master"  in  the  order  of  appointment  in  bankruptcy  proceed- 
ings does  not  deprive  him  of  the  express  authoritv  conferred  by  such  order  to  sue 
to  collect  all  the  assets  of  the  bankrupt  estate.''®  Where  pending  replevin  in  a  state 
court  ao-ainst  the  trustee  for  property  alleged  by  the  latter  to  have  heen  preferen- 
tially transferred,  the  bankruptcy  court  orders  the  trustee  to  sell  the  property,  the 
claimant's  right  to  attach  to  the  proceeds,  such  sale  by  the  trustee  does  not  con- 
stitute a  contempt  of  the  state  court."'^  The  action  must  be  brought  or  claim  set 
up  within  the  prescribed  period  of  limitations.'*^ 


82.  Hahlo  V.  Col-e,  98  N.  Y.  S.  1049.  The 
court  expressly  states  that  while  such  ac- 
tion would  be  "impi-oper"  it  does  not  decide 
that  the  substitution  would  be  unauthor- 
ized unless  the  consent  of  the  federal  court 
was  first  obtained  and  affirmatively  shown. 
Id. 

83.  Bunch  V.  Smith  [Tenn.]   93  S.  W.  80. 

84.  Crary  v.  Kurtz    [Iowa]    105  N.  W.   590. 

85.  See  5  C.  L.  391. 

86.  Goodnough  Mercantile  Co.  v  Galloway 
[Or.]  84  P.  1049.  The  trustee  having  title 
to  the  property  it  is  not  subject  to  attach- 
ment by  a  state  court.  French  v.  "White 
[Vt]    62  A.   35. 

87.  Goodnoug-h  Mercantile  Co.  v.  Galloway 
[Or.]    84    P.    1049. 

88.  Goodnoug-h  Mercantile  Co.  v.  Galloway 
[Or.]  84  P.  1049.  In  an  action  against  a 
trustee  in  bankruptcy,  defendant  appeared 
and  demurred,  challenging  the  jurisdiction 
of  the  state  court  over  the  subject-matter. 
When  his  demurrer  was  overruled  he  sought 
by  answer  to  secure  the  property  involved 
for   the   benefit   of   creditors.      Held   that   he 


did   not   waive   objection    to    the   jurisdiction. 
Id. 

89,  90,  91.  Skilton  v.  Codington  [N.  Y.] 
77  N.  E.  790,  rvg.  105  App.  Div.  617,  93  N.  Y. 
S.    460. 

92.  Swofford  v.  Cornucopia  Mines  of  Ore- 
gon,  140  F.   957. 

93.  In  an  action  against  a  trustee  in  bank- 
ruptcy to  enforce  an  equitable  lien  on  the 
property  of  the  bankrupt,  the  complaint 
stating  that  the  trustee  claimed  the  right  to 
take  possession  of  the  property  and  to  sell 
tlie  same,  held  entitled  to  all  intendments 
after  answer  and  tantamount  to  an  allegation 
that  on  the  day  when  the  action  was  com- 
menced the  trustee  had  not  taken  possession 
of  the  property.  Goodnough  Mercantile  Co. 
V.  Galloway   [Or.]   84  P.   1049. 

94.  Goodnough  Mercantile  Co.  v.  Galloway 
[Or.]    84   P.   1049. 

9.^.  Harrell  v.  State,  121  Ga.  607,  49  S.  E. 
703. 

!)G.  Suit  between  creditors  and  trustee. 
Royal  Ins.  Co.  v.  Miller,  199  U.  S.  353,  50 
Law.    Ed. . 
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§  13.  Management  of  the  properti/  and  reduction  to  moneij.^^ — Subject  io  the 
control  of  the  court,  the  right  to  s-eleet  counsel  is  in  the  trustee/  and,  where  there 
are  disagreements  between  factions  of  creditors  as  to  the  manner  of  administering 
the  estate,  the  court  will  not  approve  the  selection  b}^  the  trustee  of  an  attorney  who 
also  represents  and  continues  to  act  for  certain  creditors.-  Appraisers  shoidd  be 
appointed  by  the  court  or  referee.^  One  is  not  disqualified  to  act  as  appraiser  be- 
cause of  a  casual  association  with  one  of  the  creditors  in  an  unrelated  business.* 

Sale  of  property.^ — The  sale  need  not  be  made  b.y  the  trustee  ^  but  the  court 
in  its  discretion  ]ua}'  designate  or  appoint  officers  other  than  the  trustee  to  make  the 
sale.^  Whether  the  property  shall  be  sold  in  bulk  or  in  parcels  ^  and  wdiether  it 
shall  be  sold  free  from  incumbrances,"  is  for  the  court  to  determine.  It  is  proper 
and  generally  desirable  to  sell  the  real  estate  free  from  the  bankrupt's  wife's  in- 
choate right  of  dower,  -^vith  her  consent,  and  to  compensate  her  for  such  release  by 
a  fair  allowance  out  of  the  proceeds.^"  Where  the  time  fixed  by  an  order  of  sale 
expires  without  a  sale  having  been  made,  notice  to  creditors  and  others  interested 
is  essential  before  the  making  of.  a  new  order  of  sale."  In  the  absence  of  fraud 
or  mistake  or  a  showing  of  inadequacy  of  price,  a  sale  at  public  auction  should  not 
be  set  aside  because  of  an  offer  of  an  advanced  price  by  an  unsuccessful  bidder.^- 
An  order  setting  aside  a  sale  and  ordering  a  resale  is  not  reviewable  on  petition 
to  superintend  and  revise  until  after  the  resale  has  been  made  and  confirmed.^^ 
Unless  the  order  otherwise  provides,  the  sale  conveys  all  the  right,  title,  and  interest 
of  the  bankrupt,^*  and  also  rights  of  the  trustee  to  attack  preferential  transfers  of 
the  property.^''  A  purchaser  nuiking  a  claim  for  shortage  and  it  being  allowed  he 
is  barred  from  putting  in  another  claim  which  might  have  been  ascertained  and 
included  in  the  former  claim.^*'  In  the  absence  of  the  record  of  the  proceeding,  it 
will  be  presumed,  in  a  collateral  proceeding,  that  the  court  had  before  it  the  neces- 
sary facts  and  parties  to  authorize  the  order  of  sale.^"  The  regularity  of  a  sale  by 
a  trustee  in  l)ankruptcy  cannot  be  collaterally  attacked  on  the  ground  of  a  failure- 
of  the  trustee  to  procure  an  order  of  sale.^^ 


97.  Capital  Nat.  Bank  v.  Wilkerson  [Ind. 
App.]   76  N.   E.  25S. 

98.  Where  assignees  in  bankruptcy  of  a 
cestui  que  trust  became  vested  witii  the 
bankrupt's  interest  in  the  trust  property 
by  virtue  of  the  assig-nment  in  1S78,  and 
such  ownership  continued  from  that  date 
until  1901  when  a  bill  was  filed  by  tliem  for 
Instructions  all  persons  are  barred  from 
claiming'  an  adverse  interest  in  the  prop- 
erty so  conveyed  by  Rev.  St.  U.  S.  §  5057, 
providing  that  such  suits  should  not  be 
maintained  unless  brought  within  two  years 
from  the  time  when  tlie  cause  of  action  ac- 
crued for  or  against  sucli  trustee.  W'hit- 
tredge  v.  Sweetser,  189  Mass.  45,  75  N.  E. 
222. 

99.  See    5   C.    L     392. 

1.  Held  error  for  referee  to  permit  cred- 
itors to  determine  question.  In  re  Columbia 
Iron   Works,    142    F.    234. 

2.  In  re  Columbia  Iron  Works.   142  F.  234. 

3.  Held  error  to  submit  question  to  vote 
of  creditors.  In  re  Columbia  Iron  Works, 
142    F.    234. 

4.  Is  not  disqualified  because  some  of  the 
officers  and  directors  of  a  corporation  cred- 
itor are  also  officers  and  directors  in  an- 
other corporation  of  whicli  tlie  appraiser  is 
president.  In  re  Columbia  Iron  Works,  142 
F.   234. 

5.  See   5   C.   L.   393. 


Corbin    [C.   C.   A.]    141   F.   1. 
Savage     [C.    C.    A.]     141    F. 


6.  Sturgiss   V.    Corbin    [C.   C.   A.]    141   F.   1. 

7.  May  appoint  commissioners.  Sturgiss 
V.  Corbin   [C.  C.  A.]   141  F.  1. 

S.  Held  error  to  submit  question  to  vote 
of  creditors.  In  re  Columbia  Iron  Works, 
142    F.    234. 

9.  Sturgiss 

10.  Savage    v. 
346. 

11.  Allgair  v.  Fisher  &  Co.  [C.  C.  A.]  143 
F.  962.  Sale  under  second  order  made  with- 
out such  notice,  set  aside  where  price  was 
less  than  that  fixed  as  the  upset  price  in  the 
first   order.      Id. 

12.  So  held  where  offer  was  about  4  per 
cent,  above  the  sale  price.  Sturgiss  v.  Cor- 
bin   [C.  C.  A.]    141   F.    1. 

13.  West  Virginia  practice  considered. 
Sturgiss  V.  Corbin    [C.   C.  A.]    141   F.   1. 

14.  Bryan  v.  Madden,  109  App.  Div.  876, 
96   N.  T.   S.    465. 

15.  Property  sold  was  certain  contracts. 
Bryan  v.  Madden,  109  App.  Div.  876,  96  N.  Y. 
S.   465. 

16.  So  held  where  second  claim  was  for 
other  packages  included  in  sale.'  In  re  Drum- 
goole,    140    F.    208. 

17.  That  tru.'5t  had  been  terminated  and 
perfect  lis  pendens  maintained.  Fitch  v. 
Gentry    [Ky.]    92    S.   W^.    586. 

IS.  Keller  v.  Faiekney  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  541,  94  S.  W.  103. 
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§  14.  Claims  against  the  estate  and  proof  and  allowance.  A.  Claims  prova- 
hle}^ — There  is  a  distinction  between  provable  and  allowable  claims.^"  A  fixed  lia- 
bility of  the  bankrupt-^  as  evidenced  by  a  Judgment  or  instrument  in  writing-- 
is  provable  if  absolutely  owing  -'  to  the  claimant  -*  at  the  time  of  the  filing!  of  the 
petition  in  bankruptcy,-^  whether  then  payable  or  not.-®  The  owmer  of  an  unma- 
tured note  indorsed  by  the  bankrupt  has  a  provable  claim. -^  The  bankrupt  repu- 
diating a  contract  of  purchase,  the  seller  may  prove  his  claim  against  the  bank- 
rupt estate  for  the  profit  he  would  have  made  on  the  sale,  it  being  possible  to  prove 
such  pirofit  with  reasonable  certainty,-^  and  the  seller  being  a  selling  agent,  he  can 
prove  his  anticipated  profits  and  damages  paid  the  manufacturer  ■without  requiring 
a  tender  of  the  latter.-"  A  sale  by  the  bankrupt  being  set  aside  as  fraudulent  the 
vendee  has  a  provable  claim  for  the  full  amount  of  the  purchase  price  less  the  ex- 
penses of  setting  aside  the  sale.^*'  An  involuntary  adjudication  does  not  constitute 
a  breach  of  an  executory  contract  for  the  sale  of  crops  to  be  raised  in  successive 
years  so  as  to  enable  the  vendor  to  prove  his  contingent  damages.'^  A  debt  founded 
upon  contract  express  or  implied  is  provable  against  the  bankrupt's  estate  notwith- 
standing the  fact  that  the  creditor  may  have  elected  to  bring  his  action  in  trover 
instead  of  in  assumpsit.^^  Indorsers,  guarantors,  sureties  and  other  persons  sec- 
ondarily liable,  may  prove  their  claims  against  the  bankrupt  estate  if  the  creditor 
declines  or  fails  to  do  so.^^  A  stipulation  for  a  collection  fee  in  a  note  being  one 
of  indemnity  it  is  not  provable  against  the  estate  of  the  debtor  as  part  of  the  debt, 
when  no  attorney  was  in  fact  employed  by  the  creditor  until  after  the  bankruptcy.'* 
Whether  such  fee  is  to  be  deemed  one  for  indemnity  or  not  is  to  be  determined  by 


19.  See   5   C.   L.   394. 

20.  Owner  of  a  note,  not  yet  due,  indorsed 
by  the  bankrupt  has  a  provable  claim.  In 
re  Rothenberg-.  140  F.  798.  Evidence  held 
sufficient    to    show    that    petitioner's    claims 

.were  provable.     In  re  Borelll,  142  F.  296. 

21.  Notes  g-iven  by  a  partner  to  sureties 
on  personal,  official  bond  to  cover  defalca- 
tions, held  provable  against  the  partnership 
estate,  the  money  acquired  by  the  defalca- 
tions being-  used  in  the  firm  business.  In 
re   Speer  Bros.,    144    F.    910. 

22.  Where  prior  to  the  brankruptcy  pro- 
ceedings the  bankrupt  as  security  for  an  in- 
debtedness against  liim  gave  his  creditor  a 
written  assignment  of  his  salary,  his  dis- 
charge releases  him  from  personal  liability 
as  a  drawer  of  the  order.  Mitchell  v.  Leland 
[Mass.]   76  N.  E.   670. 

23.  A  claim  based  upon  a  contract  ex- 
press or  implied  must  have  been  a  debt  of 
the  bankrupt  for  which  he  was  liable  and 
under  obligation  to  pay  at  such  time.  In  re 
Ellis  [C.  C.  A.]  143  P.  103.  A  subcontractor 
held  not  to  have  a  provable  claim  against 
his  contractor  where  he  was  not  to  be  paid 
until  latter  was  paid  and  latter  had  not 
been    paid.      Id. 

S4.  A  purchaser  at  a  receiver's  sale  of  the 
accounts  of  an  insolvent  corporation,  which 
include  an  account  against  another  corpora- 
tion also  insolvent,  cannot  prove  against  the 
bankrupt  estate  of  a  stockholder  in  the 
debtor  corporation  a  claim  for  an  indebted- 
ness on  his  stock  subscription.  In  re  Wat- 
kinson,  143  P.  602.  A  claim  against  the  es- 
tate of  a  bankrupt,  based  on  the  alleged 
payment  by  the  claimant  and  others  repre- 
sented by  him,  of  an  indebtedness  of  tiie 
bankrupt,  disallowed  where  it  appeared  that 


the  indebtedness  was  that  of  a  corporation 
in  which  claimants  and  the  bankrupt  were 
stocklaolders;  that  it  was  paid  by  a  second 
corporation  in  wliich  claimants  were  stock- 
liolders,  which  charged  it  to  the  first  and 
afterwards  became  insolvent;  and  that  the 
only  liability  of  the  bankrupt  was  to  the 
first  corporation  on  his  stock  subscription. 
Id. 

25.  In  re  Imperial  Brewing  Co.,  143  F. 
579;  In  re  Ellis   [C.  C.  A.]   143  F.  103. 

26.  Liability  of  bankrupt  vendor  in  a  con- 
tract to  convey,  he  agreeing  to  pay  off  a 
mortgage  within  18  montlis,  though  18 
months  had  not  elapsed  at  the  time  of  filing 
tlie  petition.  Sweaney  v.  Baugher  [Ind._]  77 
N.  E.  1083.  Held  error  for  the  court  to  ex- 
clude from  evidence  a  duly  autlienticated 
certificate  of  disciiarge  in  bankruptcy  set 
up  as  a  defense  to  an  action  on  a  debt,  prov- 
able and  absolutely  owing-,  altliougli  not  pay- 
able, at  the  time  of  the  filing  of  the  peti- 
tion.     Ailing   V.    Straka,    118    111.    App.    184. 

27.  In  re  Rothenberg,  140  P.  798. 

28.  29.  In  re  Saxton  p-urnace  Co.,  142  F. 
293. 

30.  Barber  v.  Coit    [C.  C.  A.]   144  F.   381. 

31.  In  re  Imperial  Brewing  Co.,  143  F. 
579. 

32.  Judgment  in  conversion  held  released 
by  discharge.  Fechter  v.  Postel,  100  N.  Y. 
S.   207. 

33.  So  held  as  to  a  vendee  in  a  contract 
to  convey  the  vendor  agreeing-  to  pay  off 
a  mortgage  but  failing-  to  do  so  before  bank- 
ruptcy and  the  mortgagee  failing  to  pay  his 
claim.  Sweaney  v.  Baugher  [Ind.]  77  N.  E. 
1083. 

34.  Pennsylvania  law  considered.  In  re 
Gebhard,   140  P.   571. 
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the  local  law.'^  An  unliquidated  claim  arising  ex  delicto  is  not  provable.'"  Fail- 
ure to  record  a  mortgage  securing  a  debt  does  not  atfect  the  provability  of  the  debt.'^ 
The  provision  of  the  bankruptcT  act  pro^-iding  for  the  liquidation  of  claims  refers 
only  to  unliquidated  provable  claims.-^^  In  liquidating  claims  the  bankruptcy  court 
has  ample  authority  to  adopt  any  procedure  appropriate  to  the  particular  case 
whether 'it  be  submission  to  a  jury  on  an  issue  framed,  or  production  of  evidence 
before  the  referee  or  some  other  method.^^ 

(§14)  B.  Proof  of  claims.^^ — Claims  must  be  proved  within  one  year  after 
the  adjudication/^  and  while  this  provision  is  an  absolute  bar  to  the  proving  or 
allowance  of  a  claim  after  the  expiration  of  a  year,  where  the  creditor  is  charge- 
able with  any  laches,  yet  it  must  be  construed  in  the  light  of  the  main  purpose  of 
the  act,  which  is  to  secure  an  equal  division  of  assets  between  bona  fide  creditors, 
and  should  not  be  held  to  bar  a  just  claim,  which,  owing  to  peculiar  circumstances, 
could  not  have  been  proved  within  the  year.**^  Consequently  it  has  been  held  that 
where  payment  to  a  creditor  has  been  set  aside  as  preferential  after  the  expiration 
of  the  year  the  creditor  might  prove  his  claim,  he  having  acted  in  entire  good  faith.** 
The  bar,  however,  applies  to  a  creditor  who  has  received  a  voidable  preference  sub- 
sequently recovered  by  the  trustee,**  and  to  a  creditor  who  sues  in  a  state  court 
hoping  to  secure  a  favorable  decision  upon  a  claim  of  lien  preference  for  the  full 
amount  of  his  indebtedness.*^  In  order  that  judgment  creditors  may  share  in  the 
distribution  of  the  estate  they  must  file  proofs  of  debt.*^  The  sworn  proof  of  a 
claim  is  prima  facie  evidence  of  its  allegations  though  objection  is  made  to  its  al- 
lowance,*" and  if  such  proof  sets  forth  all  the  necessary  facts  to  establish  the  claim; 
and  the  allegations  are  not  self-contradictory,  prima  facie,  they  establish  the  claim, 
even  in  the  presence  of  objections  and  the  objector  is  then  called  upon  to  produce  evi- 
dence and  show  facts  tending  to  defeat  the  claim  of  probative  force  equal  to  that 
of  the  allegations  of  the  proofs  of  claim. *^  The  burden  of  proof  is  always  on  the 
claimant,  but,  as  probative  force  is  given  to  the  allegation  of  the  proofs  of  claim, 
and  no  probative  force  is  given  to  the  objections,  this  must  be  met^  overcome  or  at 
least  equalized,  by  the  objecting  party.*"  All  intendments  are  in  favor  of  the 
praof.^°  One  filing  a  claim  based  on  fraudulent  security  is  bound  thereb}^  and  will 
not  be  permitted  to  prove  his  claim  as  one  for  wages  for  labor  and  entitled  to  pri- 
orit}'.^^ 

Effect  of  proof .^- — The  lien  of  a  judgment  on  property  set  aside  by  the  bank- 
ruptcy court  as  exempt  is  not  affected  by  the  fact  that  the  creditor  proved  his 
judgment  in  the  banlcruptcy  proceedings  where  he  was  allowed  by  the  court  to  with- 
draw such  proof  without  prejudice. ^^ 


3.5.     In   re   Gebhard,    140    F.    571. 

36.  In  re  United  Button  Co.,   140   F.   495. 

37.  In  re  Ewald,   135   F.   168. 

38.  39.  In  re  United  Button  Co.,  140  F. 
495. 

40.  See   5   C.   L.   394. 

41.  Act  1898,  §  57n.  In  re  Kemper,  142 
F.   210. 

42.  43~     In    re   Fagan,    140.  F.    758. 

44.  In  re  Kemper,  142  F.  210.  Where  pref- 
erential payment  only  amounted  to  a  part 
of  the  claim  and  the  claim  was  presented  and 
allowed  after  deducting  the  amount  of  the 
payment  and  the  trustee  subsequently  re- 
covered such  preferential  payment  held  a 
claim  for  the  amount  thereof  could  not  be 
allowed  after  the  expiration  of  a  year  from 
the  adjudication  either  as  an  original  claim 
or  by  way  of  amendment  to  the  prior  claim. 
Id. 

Curr.  Law— 27. 


45.  Creditor  secured  by  a  mortg'ag'e  can- 
not, after  adverse  decision  by  state  court 
prove  his  claim  after  tlie  expiration  of  the 
year.      In   re  Noel,   144   F.    439. 

46.  In   re   Rosenberg,   144   F.    442. 

47.  "^^hitney   v.   Dresser,    200  U.    S.    532,    50 

Law.   Ed. ;  In  re  Castle  Braid  Co.,   145   F. 

224. 

49.  In  re  Castle  Braid  Co.,  145  F.  224. 
Proof  of  contract  with  directors  for  the  pur- 
chase of  corporate  stock  held  sufficient  to 
establish  claim  prima  facie.     Id. 

49.     In  re  Castle  Braid  Co..  145  F.  224. 

no.  Proof  of  notes  against  corporation 
held  not  affected  by  the  fact  that  the  payee 
was  an  officer  of  the  corporation.  In  re  Cas- 
tle Braid   Co.,    145   F.   224. 

51,      In   re    Hemstreet,    139   F.    958. 

r>2.     See  post.    §    22,  c. 

53.     In  re  Weaver,  144  F.  229. 
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(§  14)  C.  Contest  of  claims.^* — Objections  to  the  allowance  of  a  claim  may 
be  filed  by  parties  in  interest.^^  In  respect  of  opposing  the  allowance  of  claims, 
the  trustee  does  not  act  judicially,  but  only  administratively,  and,  if  he  refuses  to 
oppose  a  claim  or  to  move  for  its  reconsideration  when  he  ought  to  do  so,  he  may 
be  compelled  to  act  or  to  permit  the  objecting  creditors  to  act  in  his  name.'"'*^  And 
AV'here  the  trustee  is  acting  under  the  advice  of  the  counsel  who  represent  the  claim- 
ant, no  presumption  arises  as  to  the  correctness  of  the  trustee's  action.^'  Where 
an  order  of  a  referee  sustaining  a  motion  of  a  trustee  to  dis-allow  a  claim  on  the 
prima  facie  case  made  by  the  claimant  is  reversed,  the  matter  should  be  sent  back 
to  the  referee,  if  the  trustee  desires  to  submit  evidence  in  opposition  to  the  claim. ^^ 
The  trustee  alone  is  authorized  to  institute  proceedings  for  the  re-examination  and 
expunging  of  claims.-'^''  The  defense  of  usury  is  as  available  to  the  debtor's  trustee 
as  to  the  debtor  himself.""  Cases  dealing  with  the  sufficiency  of  the  evidence  are 
shown  in  the  notes. '^^ 

(§  14)  D.  Surrender  of  preferences  and  the  effect  thereof.^'- — In  order  to 
prove  his  claim,  a  preferred  creditor  must  surrender  his  preference,"^  but  such  sur- 
render need  not  be  voluntary."*  Under  the  banlcruptcy  act  as  amended,  the  prefer- 
ential transfer  or  payment  which  must  be  sui-rendered  is  identical  with  and  includes 
the  elements  of  the  transfer  or  payment  rendered  voidable  by  §  60b. *"'^  A  referee, 
or  court,  tipon  finding  that  certain  payments  are  preferential,  should  fix  a  reason- 
able time  within  which  the}^  may  be  surrendered  and  the  claims  of  the  creditors 
allowed."*^ 

(§  14)  E.  Secured  creditors.^'' — The  claims  of  secured  creditors"*  are  allow- 
able for  such  sums  only  as  are  owing  over  and  above  the  value  of  the  securities,"^ 
but  this  rttle  has  no  application  to  cases  in  which  the  security  is  not  the  property 
of  the  bankrupt. '°  A  secured  creditor  may  without  interference  by  the  trustee  or 
the  court,  value  his  own  security,  provided  he  turns  it  into  money  "according  to  the 
terms  of  the  agreement  pursuant  to  which"  it  was  delivered  to  him.^^     Being  un- 


r.4.      See    5    C.    L.    395. 

55.  Debtor  of  bankrupt  sued  by  triistee 
is  not  a  party  in  interest  in  the  bankruptcy 
proceedings  and  cannot  file  objections  to  or 
litigate  claims  of  creditors.  In  re  Sully,  142 
F.    S95. 

56,  57.  In  re  Stern  [C.  C.  A.]  144  F.  956. 
5S.  In  re  Livingston  [C.  C.  A.]  144  F.  971. 
."9.     In  re   Sully,  142   F.   895. 

CO.      In   re   Stern    [C.   C.   A.]    144    F.    956. 

61.  Evidence  considered  and  held  not  to 
sustain  the  contention  of  a  claimant  as  to 
the  conversion  of  certain  stocks  by  the  bank- 
rupt and  his  claim  for  the  value  of  the 
stocks,  which  remained  in  the  bankrupt's 
hands,  liquidated.  In  re  Hurlbutt,  Hatch  & 
Co.,  143  F.  958.  Evidence  held  insufficient 
to  defeat  the  allowance  of  notes  given  by  a. 
bankrupt  corporation  for  stock  in  another 
i-orporation,  either  on  the  ground  of  fraud 
or  ultra  vires.  In  re  New  York  Car  Wheel 
Works.    141   F.    430. 

62.  See  5  C.  L.  396. 

63.  See  in  re  Block  [C.  C.  A.]  142  F.  674. 
What  constitutes  a  preferential  transfer, 
see  ante,  §  9  E.  What  constitutes  a  fraudu- 
lent transfer,  see  ante,   §   9  A. 

64.  The  fact  that  he  has,  in  good  faith, 
retained  the  same  until  deprived  thereof  by 
a.  judgment  of  the  court  upon  a  suit  brought 
by  the  trustee  does  not  bar  him  from  there- 
after  surrendering   his   preference   and   prov- 


ing his  claim  against  the  estate.     In  re  Op- 
penheimer,    140   F.    51. 

6.n.  Hardy  v.  Gray  [C.  C.  A.]  144  F.  922. 
VN'hat  constitutes  such  a  preference  see 
ante,   §  9  E. 

66.  In  re  Oppenheimer,   140   F.   51. 

67.  See   5  C.   L.    396. 

68.  A  creditor  holding  a  note  containing  .i 
waiver  of  exemptions  is  a  secured  creditor 
In   re   Meredith,    144   F.    230. 

69.  Act  1898,  §  57e.  In  re  Meredith,  14  4 
F.  230.  Act  1898.  §§  57e,  57h,  construed. 
Creditor  receiving  orders-  dra'\A-n  on  third 
persons  to  secure  payment  of  his  debt.  In 
re   Hines,    144    F.    543. 

70.  In  re  Mertens  [C.  C.  A.]  14  4  F.  SIS. 
A  creditor  of  a  bankrupt  partnership  is  not 
required  to  apply  securities  in  liis  hands, 
which  are  the  individual  property  of  one  of 
the  partners,  upon  his  claim  against  the 
partnership  estate,  but  is  entitled  to  the  al- 
lowance of  his  debt  in  full  against  such  es- 
state,  and  to  apply  the  securities  upon  his 
claim  against  the  individual  estate  of  the 
partner   to  which   the   property   belongs.      Id. 

71.  In  re  Mertens  [C.  C.  A.]  144  F.  S18. 
An  agreement  of  pledge,  made  by  one  Vv'ho 
subsequently  becomes  a  bankrupt,  author- 
izing the  pledgee  to  sell  the  security  pledged 
at  public  or  private  sale,  with  or  without 
notice,  and  to  purchase  the  same  is  vaii.1. 
and   a  sale  made   in   accordance   therewith  at 
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able  to  so  do  he  is  entitled  ou  application  to  the  court  to  have  its  value  determined.'^ 
The  value  of  the  security  should  be  determined  by  converting  the  same  into  money 
if  it  can  be  done  without  unduly  delaying  the  distribution  of  the  estate  and,  if  not, 
by  agreement  with  the  trustee  or  by  submitting  the  question  to  a  referee."^  In  such 
valuation  proceedings  both  the  claimant  and 'the  objecting  creditors  are  entitled  to 
be  heard  and  to  advance  testiraonv','^  and  the  allowance  can  l)e  reviewed  only  on  a 
petition  by  the  trustee  or  another  creditor  for  a  re-examination."^  Where  policies 
of  insurance,  some  having  a  cash  surrender  value  and  others  not,  are  pledged  as  se- 
curity for  a  debt  and  after  the  adjudication  the  bankrupt  dies,  the  debt  secured 
by  the  pledge  should  be  apportioned  l^etween  the  different  policies  and  the  amount 
apportioned  to  the  policy  having  a  cash  surrender  value  taken  pro  rata  from  such 
surrender  value,  which  l)elonged  to  the  trustee,  and  the  excess  above  such  value, 
which  belonged  to  the  bankruptrs  personal  representatives.'"'  A  secured  creditor 
assigning  his  security  after  the  adjudication  receiving  therefor  a  certain  sitm  and 
])roving  his  claim  for  the  balance  as  an  unsecured  claim,  the  amount  required  to  be 
])aid  by  the  trustee  in  redeeming  the  securities  should  be  distributed  between  the 
original  pledgee  and  his  assignee  in  accordance  Avith  their  equities  growing  out  of 
the  assignment  subject  to  the  requirement  that  the  excess  claim  filed  by  the  former 
;'gainst  the  estate  should  be  expunged.'^  A  secured  creditor  is  accountable  to  the 
trustee  for  any  excess  in  the  value  of  his  security  over  the  amount  of  his  claims.'^ 

(§  It)  F.  Set-off s.'^-r-'^hxtwoi  debts  and  credits  may  be  set-off  against  each 
other. ^°  Where  an  insolvent  has  money  on  deposit  in  a  bank  subject  to  check  and 
also  owes  the  bank  upon  a  promissory  note,  upon  the  insolvent  person  being  ad- 
judged a  bankrupt,  the  bank  is  entitled  to  have  the  amount  of  the  bankrupt's  de- 
posit set  off  against  the  sum_  due  on  the  promissory  note,  and  to  prove  his  claim 
against  the  bankrupt  for  the  balance.-^^  The  prohibition  against  the  setting  off  of 
claims  acquired  Avithin  fouj  months  of  the  filing  of  the  petition  applies  onh'  when 
it  would  result  in  diminishing  the  estate.-- 

(§  14)  G.  PriorUicsP — The  time  of  filing  the  petition  fixes  the  status  of 
persons  entitled  to  priorit}-.^^  The  bankruptcy  act  gives  priority  to  all  taxes  legally 
due  and  owing  by  the  bankrupt,'^ ^  irrespective  of  the  question  of  lien  and  although 


Bublic  auction,  but  without  notice  and  a 
purchase,  tiiereat  by  the  pledgee,  cannot  be 
impeached  by  the  pledgor's  trustee  imless 
fraud  or  bad  faith  is  affirmatively  shown. 
Id. 

72.  Creditor,  assig-nee  of  life  insurance 
policies  held  so  entitled.  Van  Kirk  v.  Ver- 
mont  Slate   Co.,   140   F.    3S. 

73.  Act  1S98,  §  5Th.  In  re  Meredith,  144 
F.    2.30. 

74.  75.  In  re  Columbia  Iron  Works,  142  F. 
234. 

76,  77.  Van  Kirk  v.  Vermont  Slate  Co., 
140   F.    38. 

75.  An  assignment  by  an  insolvent  within 
four  months  prior  to  his  bankruptcy  of  a 
judgment  In  his  favor,  from  which  an  ap- 
peal was  pending,  followed  by  a  sale  of 
goods  to  him  by  the  assignee  from  time  to 
time,  which  were  charged  to  his  account, 
althougli  absolute  on  its  face  held  to  have 
been  by  way  of  security  only  for  the  ac- 
count, leaving  the  assignee  accountable  to 
itie  bankrupt's  trustee  for  the  excess  of  its 
proceeds.      English  v.  Ross,   140  F.   630. 

70.     See  r^  C.  L.   396. 

SO.     Cannot     set-off     against     claim     of     a 


landlord  for  rent,  an  unliquidated  claim  for 
damages  in  favor  of  the  bankrupt,  sounding 
in  tort,  and  arising  independently  of  the 
contract  of  lease.  In  re  Becker  Bros.,  139 
F.    366. 

Si.  West  V.  Bank  of  Lahoma  [Okl.]  85  P. 
469. 

83.  Claim  allowed  to  be  set-off  against 
a  subsecfuent,  bona  fide  assignee  from  the 
bankrupt  of  a  claim  against  defendant. 
Stich  v.   Berman,   96  N.  Y.   S.   743. 

83.  See   5   C.   L.   397. 

84.  In  re  Winfield  Mfg.  Co.,  140  F.  18-5. 
A  provision  of  a  lease  to  a  bankrupt  that, 
in  case  of  his  insolvency  or  the  filing  of  a 
petition  in  bankruptcy  by  or  against  him, 
the  rent  for  the  entire  term  shall  become  at 
once  due  and  payable  and  the  landlord  may 
proceed  as  in  tlie  case  of  breach  does  not  en- 
title the  landlord  to  priority  for  the  rent  for 
the   unexpired   portion.      Id. 

85.  Liability  of  corporation  to  retain  tax 
on  bonds  out  of  interest  held  not  entitled  to 
priority.  Rev.  Act  Pa.  June  30,  ISS.l  (P.  L. 
193),  construed.  In  re  AV^yoming  Valley  Ice 
Co.,  145  F.  267.  An  indebtedness  due  from 
a  bankrupt   tax  collector   for  taxes   collected 
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they  may  have  been  levied  on  property  which  did  not  pass  into  the  hands  of  the 
trustee. *°  The  expenses  of  the  banlvruptcy  proceeding  are  given  priority.^"  Under 
the  bankruptcy  act,  priority  is  given  debts  owing  to  a.ny  person  M'ho  by  the  laAvs  of 
the  states  or  of  the  United  States  is  entitled  to  priority.^^  The  word  "debts"  is 
here  used  in  its  technical  sense,  and  refers  only  to  such  debts  as  are  based  upon 
contract,  express  or  implied,  or  to  personal  obligations  for  the  payment  of  money 
imposed  upon  the  bankrupt  by  statute,®''  and  consequently  does  not  include  a  claim 
for  taxable  costs  incurred  in  good  faith  by  a  creditor  of  a  bankrupt  in  an  attach- 
ment suit  to  recover  a  provable  debt,  which  attachment  was  rendered  void  by  the 
subsequent  bankruptcy  proceedings.^^*  The  amendment  in  1903  of  subdivision  two 
of  section  64b  of  the  ilct  of  1898  is  not  retroactive.''^  The  surety  of  a  bonded  de- 
positary of  the  assets  of  a  bankrupt  has  no  priority.^-  Under  the  present  bank- 
ruptcy law  a  partnership  creditor  can  only  share  in  the  surplus  of  an  individual 
partner's  estate  after  such  partner's  individual  debts  are  paid,  and  there  is  no  ex- 
ception even  when  there  is  no  partnership  estate  and  no  solvent  partner."^  A  cred- 
itor who  by  a  false  and  fraudulent  statement,  purposely  marie  or  caused  to  be  made 
by  him,  has  induced  another  to  extend  credit  to  his  insolvent  debtor,  and  has 


but  not  accounted  for  is  not  one  for  "taxes" 
leg-ally  due  and  owing-  by  the  bankrupt.  In 
re  Waller,   142   P.    883. 

86.  City  of  Chattanooga  v.  Hill  [C.  C.  A.] 
139  F.   600. 

IVote:  "The  opinion  of  the  courts  are  not 
ag-reed  upon  this  matter,  and  there  are  hold- 
Ing-s  -whicli  limit  this  direction  to  pay  'all 
taxes  due  and  owing  by  the  bankrupt'  to 
such  taxes  as  constitute  a  Hen  upon  the 
bankrupt's  estate  in  the  hands  of  the  trus- 
tee and  remit  the  sovereign  to  the  enforce- 
ment of  any  lien  which  it  may  have  had 
against  property  which  the  trustee  relin- 
quished to  the  lien  creditors.  In  re  Veitch, 
101  F.  251;  In  re  Stalker,  123  F.  961;  In  re 
Brincker,  128  F.  634,  •  •  *  In  the  ease 
of  In  re  Tilden,  91  F.  501,  it  was  held  that 
taxes  due  upon  and  assessed  against  the  ex- 
empt homestead  of  the  bankrupt  should  be 
paid  by  'the  trustee.  That  the  bankrupt's 
creditors  were  not  benefited  by  the  bank- 
rupt's homestead  was  held  not  enough  to 
raise  a  doubt  upon  the  plain  meaning-  of  so 
unambiguous  a  law.  In  the  case  of  In  re 
prince  v.  Walters,  131  F.  546,  state  taxes 
assessed  upon  mortgaged  lands  of  the  bank- 
rupt were  directed  to  be  paid  out  of  pro- 
ceeds of  the  bankrupt's  personalty,  there 
being  no  proceeds  of  the  land  out  of  which 
to  pay  after  satisfying  the  mortgage  there- 
on. Looking  to  the  terms  of  64a,  Judge 
Archibald  said:  'Taxes,  as  a  class,  are  thus 
put  at  the  head  of  everything,  even  above 
the  expense  of  preserving  tlie  estate  of  the 
costs  of  administration.' "  In  the  case  of 
the  City  of  Waco  v.  Bryan  [C.  C.  A.]  127  F. 
79,  it  was  held  that  the  claim  of  the  city 
for  taxes  assessed  against  the  bankrupt  v^^as 
entitled  to  priority  of  payment  by  the  trus- 
tee for  taxes  assessed  against  property 
wliich  did  not  come  into  the  hands  of  the 
trustee. — From  City  of  Chattanooga  v.  Hill 
[C.  C.  A]    139   F.   600. 

87.  The  riglat  to  pay  the  costs  and  ex- 
penses of  a  bankruptcy  proceeding  from 
money  set  aside  to  the  bankrupt  as  exempt, 
to   wliich    he   assented    held    superior   to   the 


claim  of  a  county  agrainst  the  bankrupt  as  a 
defaulting  tax  collector.  In  re  Castleberry, 
143    P.   1021. 

88.  Act  1898,  §  64b  (5).  Costs  of  attach- 
ment suit  under  Maine  insolvency  law  (Rev. 
St.  Me.  c.  72,  §  36),  held  entitled  to  priority 
the  suit  having  been  commenced  in  good 
faith  for  the  benefit  of  all  the  creditors  and 
actually  resulting-  in  benefit  to  the  estate. 
In  re  Goldberg  &  Bros.,  144  F.  565.  Under 
laws  of  Maryland  indebtedness  due  from  a 
bankrupt  tax  collector  but  not  accounted 
for  is  not  entitled  to  priority.  In  re  Walker, 
142  F.  883.  Insolvent  bank  wrongfully  tak- 
ing- money  from  a  mortgagor,  tlie  bank 
claiming  to  be  the  agent  of  tlie  mortgagee, 
in  settlement  of  the  mortgage  before  ma- 
turity, held  to  create  merely  the  relation  of 
debtor  and  creditor  between  the  bank  and 
tlie  mortgagor,  and,  under  the  la-ws  of  Ken- 
tucky the  mortgagor  had  no  right  of  prior- 
ity of  payment  out  of  the  bank's  bankrupt 
estate.     In  re  P.  J.   Potter's  Sons,   143  F.  407. 

89.  In   re  The   Copper   King,   143    F.    649. 

90.  In  re  The  Copper  King",  143  F.  649.' 
The  insolvency  act  of  California  (St.  1895, 
p.  153,  c.  143,  §  69),  giving-  such  claim  prior- 
ity consequently  is  in  conflict  with  the 
Bankruptcy  Act  1898  and  is  suspended  by 
that  act.     Id. 

91.  In   re  Felson,   139  F.   275. 

93.  American  Surety  Co.  v.  Akron  Sav. 
Bank  Co.,  6  Ohio  C.  C.  (N.  S.)  374.  The 
surety  of  a  bonded  depositary  of  the  assets 
of  a  bankrupt  has  the  same  means  of  judg- 
ing- of  tlie  solvency  of  such  depositary  as  are 
possessed  by  others,  and  is  without  priority. 
Id. 

93.     In   re   Henderson,   142   F.   588. 

Note:  Some  of  the  cases  have  made  an  ex- 
ception to  the  first  part  of  the  above  rule 
when  there  is  no  partnership  estate  and  no 
solvent  partner.  In  re  Green,  116  F.  118; 
In  re  Conrader,  118  F.  676,  afd.  [C.  C.  A.]  121 
F.  801.  The  following-  cases  are  in  accord 
with  the  principal  case:  In  re  Wilcox,  94  F. 
84;  In  re  Jones  [C.  C.  A.]  133  F.  912,  rvg".  128 
F.  527. — From  In  re  Henderson,  142  F.  588. 
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profited  thereby,  cannot  share  equally  with  the  one-  whom  he  has  thus  defrauJeJ, 
in  the  distribution  of  the  bankrupt's  estate.'-'* 

(§  14)  U.  Expenses  of  the  proceedings.^^ — The  bankruptcy  act  authorizes 
the  allowance  of  one  reasonable  fee  only  to  the  petitioning  creditors  or  the  bank- 
rupt as  reimbursement  and  such  fee  should  not  be  allowed  except  upon  notice  to 
parties  interested,  and  upon  petition  by,  or  recommendation  of,  the  parties  men- 
tioned in  the  statute.''^  It  is  essential  to  the  allowance  of  such  fee  that  the  legal 
services  be  rendered  the  petitioning  creditors  ^'  or  the  bankrupt  and  that  the  pro- 
ceedings terminate  in  an  adjudication.®^  Where  the  adjudication  is  not  contested 
an  involuntary  bankrupt's  attorney  is  entitled  to  pay  from  the  estate  for.  preparing 
schedules  and  attending  the  examination  of  the  bankrupt,^®  but  not  for  represent- 
ing the  latter  in  proceedings  brought  to  recover  concealed  property.^  Though  the 
trustee  is  a  lawyer  he  is  under  no  obligation  to  perform  legal  services  for  the  estate, 
but  if"he  does  so  he  is  not  entitled  to  additional  compensation,  therefor.-  Attorneys 
employed  by  creditors  to  assist  trustee's  counsel  in  recovering  concealed  property 
are  not  entitled  to  fees  out  of  bankrupt's  estate.^  A  court  of  bankruptcy  will  not 
fix  the  amount  to  be  paid  to  counsel  for  a  bankrupt  for  services  in  procuring  the 
allowance  of  his  exemptions  which  is  a  matter  for  agreement  between  the  parties.* 
Referees  and  trustees  are  generally  paid  in  commissions.^  The  petition  being  dis- 
missed as  unfounded,  the  bankruptcy  court  has  authority  to  require  the  petitioning 
creditors  to  bear  the  expense  of  a  receivership  had  on  their  application.^  Such  or- 
der may  be  enforced  by  contempt  proceedings.'^  It  is  doubtful  whether  the  enforce- 
ment of  the  contempt  proceeding  is  equivalent  to  imprisonment  for  debt  within 
the  meaning  of  United  States  Statutes  §  990,  and  whether  this  section  is  not  re- 
pealed, l)y  implication,  so  far  as  it  conflicts  with  the  express  provision  to  the  con- 
trary in  the  banlo-uptcy  act.^  However  this  may  be,  such  section  has  no  applica- 
tion to  a  case  in  which  imprisonment  for  failure  to  obey  the  lawful  order  of  the 
court  is  permitted  by  the  laws  of  the  state.^ 

(§  14)  I.  Expenses  of  receivers  and  assignees  appointed  prior  to  banJcruptcg 
proceedings}^ — Where  an  assignee  for  the  benefit  of  creditors,  appointed  prior  to  the 
bankruptcy  proceedings  against  his  assignor,  continues,  with  the  approval  of  the 
referee,  in  the  management  of  the  bankrupt's  business  until  the  appointment  of  a 
trustee,  he  is  entitled  to  compensation  for  his  services,  his  management  being  suc- 
cessful,^^ and  the  trustee  should  also  be  required  to  pay  bills  properly  and  legiti- 
m^atelv  contracted  by  him  in  the  conduct  of  the  business  after  the  adjudication. 


94.  In  re  Ewald,  135  F.  168. 

95.  See   5   C.   L.    398. 

96.  In  re  Young-,  142  F.  891.  Petition  of 
attorneys  for  the  allowance  of  fees  on  ac- 
count   denied.      Id. 

97.  Where  after  petition  was  filed,  attor- 
ney for  other  creditors  filed  a  second  peti- 
tion and  demurred  to  the  first,  the  demurrer 
w^as  sustained  but  the  first  petition  was 
amended  and  the  adjudication  had  thereon, 
held  attorney  filing  second  petition  was  not 
entitled  to  the  allowance  of  a  fee  from  the 
estate.  Frank  v.  Dickey  [C.  C.  A.]  139  F. 
744. 

98.  In  re  Black  Diamond  Copper  Min.  Co. 
[Ariz.]    85   P.    G53. 

99.  1,  2,  3.     In   re   Felson.   139   F.    275. 

4.  In   re  Castleberry,   143   F.    1021. 

5.  A  trustee  is  entitled  to  commissions  on 
money  realized  by  him  from  the  sale  of 
property   of   the  bankrupt,   which   is  claimed 


by  the  latter  as  exempt,  and  also  claimed  by 
a  creditor,  and  which  has  been  paid  over  by 
the  trustee  to  the  receiver  of  a  state  court 
in  which  such  claims  are  being  litigated 
where  no  objection  to  such  commis.<:ions  is 
made  by  the  bankrupt.  In  re  Castleberry, 
143  F.  1021.  Where  the  only  sum  received 
by  the  trustee  was  that  received  by  way  of 
compromise  of  a  suit  brought  by  hiiti  against 
a  mortgagee  of  the  bankrupt  and  the  latter 
did  not  participate  in  the  bankruptcy  pro- 
ceedings nor  avail  itself  of  the  services  of 
the  bankruptcy  court  or  its  officers  to  real- 
ize on  its  securities,  the  commissions  of  the 
referee  are  to  be  computed  only  on  the  sum 
actually  disbursed  by  the  trustee  to  credit- 
ors and  not  on  the  value  of  the  mortgaged 
property.  In  re  Iowa  Falls  Mfg.  Co.,  140  P. 
527. 

e,  7,  8,  9.  In  re  Lacov  [C.  C.  A.]  142  F. 
960. 

10.      See  5  C.  L.   3  99. 
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but  not  those  previousl}'  madev'-  nor  should  the  trustee  be  obliged  to  pay  for  "dis- 
counts" which  the  assignee,  though  able,  failed  to  take  advantage  of.^^  The  fact 
that  attorneys  were  employed  by  a  receiver,  appointed  by  a  state  court  for  a  corpora- 
tion subsequently  adjudged  a  bankrupt  and  rendered  useful  services  creates  no 
legal  claim  for  the  allowance  of  their  fees  out  of  the  estate  in  bankruptcy,  such 
claim  is  allowable  only  on  equitable  considerations  for  services  from  which  the  es- 
, tate  in  bankruptcy  has  derived  Ijeneiit  and  to  the  extent  only  that  the_v  were  bene- 
ficial in  fact." 

§   15.     Disirihution  of  assets,  dividends}^ 

§  16.  Exemptions.^'^ — The  bankrupt's  right  to  an  exemption  is  governed  by 
state  laws.^'  The  bankruptcy  court  can  only  ascertain  exempt  character  of  prop- 
erty and  set  it  aside.^'^  A  court  of  bankruptcy  cannot  allot  to  a  bankrupt  domiciled 
within  its  district,  a  homestead  in  lands  situated  in  another  district.^''  "WTiile  in 
order  to  be  entitled  to  his  exemptions  the  bankrupt  must  comply  with  the  state 
laws,  still  such  exemptions  can  be  ]nade  available  only  in  the  manner  prescribed  by 
the  bankruptcy  act  and  hence  failure  to  follow  such  prescribed  p:oeedure  is  gen- 
erally deemed  a  "^Aaiver  of  the  right-"  though  in  a  few  cases,  when  guilty  of  no 
wrong  doing  or  neglect,  the  failure  has  been  held  excusable.-^  As  a  general  rule 
an  exemption  cannot  be  claimed  in  goods  obtained  by  fraud,--  ))ut  a  fraudulent  con- 
veyance of  land  does  not  deprive  a  bankrupt  from  claiming  a  homestead  exemption 
therein  where  the  land  lias  been  reconveyod  to  or  recovered  bv  the  trustee.--'' 

§  17.  Death  of  hanl-rupt  pending  proceedings.-^ — Proceedings  in  bankruptcy 
do  not  abate  l\v  the  death  of  the  alleged  bankrupt  after  the  filing  of  the  petition 
and  l^efore  adjudication."^  Where  the  bankrupt  dies  pending  the  bankruptcy  pro- 
ceedings, the  widow's  right  to  dower  is  governed  entirely  by  the  local  law,-"  and. 


11,  12.     In   re   Pattee,   143    F.    994. 

13.  Failed  to  pay  lig'ht  bill  in  time  to  get 
discount.     In   re  Pattee,   143   F.   904. 

14.  In  re  Zier  &  Co.  [C.  C.  A.]  142  F.  102. 
Attorneys  held  not  entitled  to  any  fee  where 
by  antagonizing  bankruptcy  proceedings 
they  caused  a,s  much  detriment  as  they  had 
previous  good,  and  their  belief  that  thc^j- 
were  within  their  legal  rights  and  that  tiie 
state  court  had  priority  of  jurisdiction  is 
immaterial.     Id. 

15,16.      See   5   C.  L.   399. 

17.  Facts  held  to  sliow  that  bankrupt  liad 
concealed  property,  and  under  law  of  Penn- 
sylvania was  not  entitled  to  exemption.  In 
re  Alex,  141  F.  483.  The  good  faitli  required 
of  a  debtor  by  Code  Ga.  1895,  §  2830,  to  en- 
title him  to  his  homestead  exemption  is  in 
making  a  full  and  fair  disclosure  of  his 
jDroperty,  and  a  court  of  bankruptcy  is  not 
justified  in  denyirtg  his  exemption  because 
of  his  fraud  in  other  respects.  In  re  Castle- 
berry,  143  F.  1018.  The  intention  of  congress 
portrayed  and  the  public  policy  embodied 
in  the  bankruptcy  law  is  to  divide  the  estate 
of  the  bankrupt  between  him,  his  wife  and 
children  on  the  one  iiand,  and  his  creditors 
on  the  other  in  the  same  ■way  that  the  laws 
of  the  state  permitted  its  division  under  sim- 
ilar circumstances.  In  re  McKenzie.[C.  C. 
A.]    142   F.   383. 

As  to  what  property  is  exempt,  see  Ex- 
emptions, 5  C.  L.  1400;  Homesteads,  5  C.  L. 
1689. 

18.  In  re  Hartsell  &  Son,  140  F.  30;  In  re 
Castleberry,  143  F.  lOliS.  Where  the  exemp- 
tion is  claimed  in  money  in  the  hands  of  tlie 
trustee,  upon  which  a  creditor  claims  an 
equitable  lien  superior  to  the  exemption  riglit, 


the  bankruptcy  court  can  merely  set  aside 
the  exemption  and  direct  the  trustee  to 
withhold  the  fund  until  proceedings  to  de- 
termine the  right  tliereto  can  be  instituted 
in  a  court  of  competent  jurisdiction.  In  re 
Castleberry.  143  F.  1018.  Has  no  authority 
to  hold  it  in  custod>'  to  await  determination 
of  action  in  tort  brought  against  bankrui'^t 
in  a  state  court.  In  re  Hartsell  &  Son,  140 
F.    30. 

18.     In  re  Owings,  140  F.   739. 

20.  In  re  Kaufmann.  HI   F.  898. 

21.  May  be  permitted  to  amend  his  sched- 
ules and  claim  his  exemption  from  the  pro- 
ceeds of  the  estate.  In  re  Berman,  140  F. 
761.  So  held  where  bankrupt  asked  his  at- 
torney -R-lio  said  nothing,  and  bankrupt  was 
ignorant  of  the  law.  In  re  Kaufmann,  142 
F.  898.  A  claim  of  exemption  may  be  al- 
lowed if  perfected  after  the  adjudication  and 
within  the  time  allowed  by  tlie  state  law. 
and  tlie  court,  in  its  discretion,  may  allow  the 
claim    to    be    made    by   amendment   after    the 

i  original  schedvile  has  been  filed.  In  re 
I  Fisher,  142  F.  205.  Homestead  exemption 
I  under  Code  Va.  1904,  §  3642,  wliere  deed  was 

made  and  recorded   after  filing  of  schedules. 

Id. 

22.  Nortli  Carolina.  Property  acquired  by 
bankrupt  falsely  representing  himseif  as 
agent  for  another.  In  re  Woolcott,  140  F. 
460. 

23.  In    re   Thompson,    140    F.    257. 

24.  See   5  C.   L.   400. 

25.  In    re   Spalding    [C.   C.   A.]    139    F.    244. 

26.  In  re  McKenzie  [C.  C.  A.]  142  F.  3S3. 
Widow  held  entitled  to  dower  right.s'  in  pro- 
ceeds   of    sales    of   realty   made    without    her 
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in  those  states  where  dower  is  limited  to  property  whereof  the  hu-band  died  seized 
and  possessed,  the  widow  of  a  bankrupt  who  dies  after  the  adjudication,  election  of 
trustee,  and  the  taking  possession  by  the  latter,  is  not  entitled  to  dower  in  the 
property  passing  to  the  trustee.-'^ 

§  IS.  Referees,  proceedings  before  them,  and  revieiv  thereof.'^ — The  word 
"herein"  as  used  in  the  Act  of  1898,  §  38a,  cl.  4,  which,  Avith  stated  exceptions,  au- 
tliorizes  referees  to  perform  such  part  of  the  duties  conferred  on  courts  of  bank- 
ruptcy as  shall  be  prescribed  by  their  rules  and  orders  "except  as  herein  otherwise 
provided,  refers  to  the  entire  act  including  the  general  orders  -"  and  consequently 
a  referee  has  no  jurisdiction  to  grant  an  injunction  staying  proceedings  of  a  court 
or  ofticer  of  the  United  States  or  of  a  state,^*'  thotigh  it  would  seem  that  he  has 
authority  to  issue  injunctions  to  any  party  not  an  ofllcer  of  the  United  States  or  of 
a  state,  unless  the  injunction  stays  the  proceedings  of  the  court;  ^^  but  where,  in 
an  application  for  an  injunction,  the  parties  submit  the  issue  between  them  to  the 
referee,  it  may  be  regarded  as  having  been  referred  to  him  b}-  the  court  in  the  first 
instance."-  A  referee  ma}^  set  aside  an  adjudication  of  bankruptcy  and  dismiss 
the  petition.'^  Hearings  before  a  referee  in  bankruptcy  are  within  the  rule  that 
a  part}'  may  attend  a  judicial  hearing  away  from  the  plaoe  of  his  residence  with- 
out being  subjected  to  the  service  of  process.-''-'  The  referee,  in  taking  testimony, 
is  required  to  have  it  taken  down,  preferably  in  narrative  form,  and  an  objection 
being  raised,  to  require  the  question,  the  objection  and  the  reason  thereof,  to  be 
clearly  l)ut  briefly  noted:  then  enter  his  ruling  thereon,  and  then  though  he  rule 
the  question  to  be  improper,  allow  it  to  be  answered.'^  He  is  not  required  to  stop 
the  proc-eedings  before  him  and  to  certify  to  the  court  for  decision  questions  raised 
on  objections  to  evidence.'"^  In  a  case  where  a  referee  believes  a  witness  to  be  in 
contempt  for  any  reason,  it  is  his  duty  to  set  forth  the  contempt  upon  his  record, 
certifyiiig  the  facts  to  the  district  judge  who  will  then  deal  with  the  question  as 
if  the  contempt  had  originally  arisen  in  his  court. '^ 

Eeferees  in  their  hearings  within  the  scope  of  their  power  are  clothed  vrith.  the 
autjiority  of  judges,  and  their  orders  and  decrees  are  to  be  reviewed,  reversed,  or  an- 
nulled under  the  same  rules  a.nd  conditions  as  to  thoae  governing  other  courts  of 
equity,  subject  always  to  the  express  provisions  of  the  bankruptcy  act.^^  Conse- 
quentlv  a  petition  filed  before  a  referee  to  review  an  order  previously  entered  by 
liim  after  a  hearing  is  in  the  nature  of  a  bill  of  review  in  equity  and  governed  by 
the  same  rules  of  procedure.''''  It  can  only  be  filed  for  error  at  law  upon  the  face 
of  the  decree  or  because  of  the  discovery  of  some  new  evidence  since  the  liearing, 
and  when  on  the  latter  ground,  it  can  only  be  filed  l)y  express  leave,  and  the  evi- 
dence relied  on  must  be  relevant,  material  and  such  as  would  have  produced  a  dif- 
ferent result,  and  it  must  have  been  unknown  to  the  petitioner  at  the  time  of  the 


consent  where  bankrupt  died  after  adjudi- 
cation but  before  distribution.  Kirby's  Ark. 
Dig-.    §   2687.      Id. 

2".  So  held  as  to  personalty  under  Kirby's 
Dig-.  Ark.  §  2708.  In  re  McKenzie  [C.  C.  A.] 
142  F.   .383. 

2S.     .See   -5   C.   L.    400. 

29,  30.     In  re   Berkowitz,    143   F.    598. 

31.  See  lo  re  Stener,  5  Am.  Bankr.  Rep. 
214,  104  F.  '980;  In  re  Berkowitz,  143  F.  598 
(^Dicta  in  both  cases).  It  is  doubtful  whether 
a    referee    can    award    an    injunction.      In    re 


33.  Texas  &  P.  R.  Co.  v.  McNairy  [Tex. 
Civ.  App  ]    15  Tex.   Ct.  Rep.   666,  94  S  TV'.   111. 

34.  Morrow   v.    Dudley   &   Co.,    144    F.    441. 

35.  Bank  of  Ravenswood  v.  Johnson  [C. 
C.  A.]  143  F.  463.  It  is  the  duty  of  the  ref- 
eree to  receive  all  evidence  which  is  of- 
fered, to  note  objection  and  to  record  the 
evidence;  if  immaterial  or  irrelevant  testi- 
mony is  introduced,  the  remedy  of  the  other 
party  is  by  applying  to  the  court  to  deal 
with  the  same.  Gen.  Order  No.  22  consid- 
ered.     In    re  Sturgeon    [C.   C.   A.]    139   F.    ffOS. 


Benjamin,   140   F.   320    [dicta].  36.    ST.     Bank    of    Ravenswood    v.    Johnson 

32.     In   re  Benjamin,    140   F.    320.  I  [C.  C.  A.]    143  F.  463. 
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hearing  and  siicli  as  he  conld  not  have  known  h}^  the  exercise  of  due  diligence.*" 
In  the  absence  of  a  rule  of  court  on  the  subject,  a  petition  for  review  need)  only  be 
filed  within  a  reasonable  time.*^  A  district  court  in  reviewing  an  order  or  report 
of  a  referee  may  properly  consider-  any  point  presented  by  the  record  before  it, 
whether  such  point  was  or  was  not  discussed  before  or  by  the  referee;  ■*-  but  where 
an  order  is  certified  for  review  by  the  referee,  the  court  cannot  re"\iew  subsequent 
orders  on  the  same  motion.*^  A  defect  in  the  petitioners  to  an  application  to  re- 
view an  order  of  a  referee  may  be  removed  by  a  preliminary  order  adding  other 
and  qualified  persons.**  Proceedings  before  and  by  a  referee  are  presumed  to  have 
been  in  accordance  with  the  orders  prescribed  by  the  court  of  bankruptcy  in  the 
district,''^'  and  the  referee's  findings  are  prcsumptiveh'  correct  and  are  reviewable 
only  when  there  has  been  manifest  error  in  the  consideration  given  the  evidence 
or  in  the  application  of  the  law.*® 

§  19.  Modification  and  vacation  of  orders  of  hanl-ruptcy  court.^'^ 
§  20.  Appeal  and  review  in  hanl-ruptcy  cases^^ — Bankruptc}'  proceedings  are 
equitable  in  their  nature.*"  W^lile  there  are  many  decisions  holding  the  contrary,^** 
the  trend  of  the  decisions  seems  to  be  that  the  grant  of  jurisdiction  to  the  circuit 
courts  of  appeals  to  review  by  appeal  the  final  decision  of  a  controversy  arising  in 
bankruptcy  proceedings  of  which  the  court  would  have  had  appella.te  jurisdiction 
if  it  had  arisen  in  any  other  case  in  a  Federal  court  and  the  grant  of  jurisdiction 
to  revise  and  superintend  in  matter  of  law  the  proceedings  of  inferior  courts  of 
bankruptcy  are  cumulative  and  concurrent  grants,  the  former  of  jurisdiction  to  re- 
view questions  of  laAV  and  of  fact,  the  latter  of  jurisdiction  to  review  questions  of 
law  only,''^  unless  the  finding  of  the  lower  court  is  so  wholly  unjustified  on  the 
proofs  as  would  require  the  appellate  court,  on  a  writ  of  error,  to  set  aside  a  ver- 
dict of  a  jury  for  Avant  of  any  evidence  whatever  to  sustain  it,  or  for  Pome  other 
reason  kindred  thereto,^^  and  the  opinion  of  the  trial  court  may  be  looked  to  for  the 
purpose  of  ascertaining  what  propositions  of  law  were  determined. ^^  Tn  a  proiioi- 
case  an  aggrieved  party  has  the  option  to  review  the  controverted  facts  and  the 
law  which  condition  an  order  by  appeal,  or  to  review  the  law  only  by  petition  for 
revision.®*     No  matter  which  view  is  taken,  the  distinction  betAveen-  "^''proceedings 


38,  39,  40.     In  re  Mclntire,  142  P.  593. 


Three    months'    delay    held    unreason- 

In  re  Grant,   143  P.   661. 

In   re   Samuel  Wilde's  Sons    [C.  C.   A.] 

972. 

Ellis   V.    Krulewitch    [C.    C.    A.]    141    P. 


41. 

able. 
42. 

144  P, 
43. 

954. 

44.  So  held  where  preliminary  order  was 
made  by  consent  of  all  parties  in  interest. 
AUgair  V.  Fisher  &  Co.    [C.  C.   A.]    143  P.  962. 

45.  Texas  &  P.  R.  Co.  v.  McNairy  [Tex. 
Civ.  App.]   15  Tex.  Ct.   Rep.  666,   94  S.  W.  111. 

46.  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
can Oak  Leather  Co.  [C.  C.  A.]  141  P.  518. 
Findings  of  fact  made  by  a  referee  upon  the 
conflicting  testimony  of  ■witnesses  examined 
before  him  have  every  reasonable  presump- 
in  their  favor,  and  should  not  be  set  aside 
or  modified  unless  it  clearly  appears  that 
there  was  error  or  mistake  on  his  part. 
Southern  Pine  Co.  v.  Savannah  Trust  Co. 
[C.    C.    A.]    141    P.    802. 

47.  See   5  C.    L.    402. 

48.  See   5   C.   L.    402. 

Review  o£  referee's  report,  see,  also,  ante, 
!  18. 

49.  Ellis  V.  Krulewitch  [C.  C.  A.]  141  P. 
»B4;  In  re  Holmes   [C.  C.  A.]   142  P.   391. 

60.     The    remedies    for    reviewing   matters 


in  bankruptcy  by  appeal  and  petition  for  re- 
vision are  mutually  exclusive,  and  an  appeal 
erroneously  taken  cannot  be  treated  as  a 
petition  for  review.  Dickas  v.  Barnes  [C. 
C.  A.]  140  F.  S49.  See,  also.  In  re  Mertens 
[C.  C.  A.]  142  P.  445:  Davidson  &  Co.  v. 
Friedman   [C.  C.  A.]    140  P.   853.     • 

51.  In  re  McKenzie  [C.  C.  A]  142  P.  383; 
In  re  Holmes  [C.  C.  A.]  .142  P.  391.  On  pe- 
tition to  superintend  and  revise  only  ques- 
tions of  law  can  be  reviewed.  Samel  v.  Dodd 
[C.  C.  A.]  142  F.  68;  Ellis  v.  Krulewitch  [C. 
C.  A.]    141   P.   954. 

52.  In   re   Cole    [C.    C.    A.]    144    P.    392. 
.53.      Samel  .v  Dodd   [C.  C.   A.]    142  P.   68. 
54.     In    re    Holmes    [C.    C.    A.]    142    F.    391; 

In  re  McKenzie  [C.  C.  A.]  142  P.  383.  A  de- 
cision of  a  controversy  in  bankruptcy  pro- 
ceedings which  involves  a  -widow's  right  of 
dov.'er  in  the  estate  of  the  bankrupt  pre- 
sents a  case  of  this  character.  Id.  Con- 
troversy over  the  title  and  property  of  the 
estate  of  the  bankrupt  between  the  trustee 
and  mortgagee.  In  re  Holmes  [C.  C.  A.]  142 
P.  391.  A  secured  creditor  selling  his  se- 
curity and  filing  a  claim  for  the  balance  due, 
an  order  disallowing  such  claim  and  direct- 
ing a  resale  at  public  auction  is  one  reject- 
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in  bankruptcy"'^'"'  and  "controversies  at  law  or  in  equity  in  the  course  of  bankruptCA^ 
proceedings'"^*'  is  still  important.  An  adjudication  in  bankruptcy  may  be  reviewed 
on  appeal  though  only  questions  of  law  are  presented  for  review.^^  An  order  set- 
ting aside  a  sale  and  ordering  a  resale  is  not  reviewable  on  petition  to  superintend 
and  revise  until  after  the  resale  has  been  made  and  confirmed.^®  ^^  appeal  from 
a  territorial  district  court,  in  a  matter  of  bankruptcy,  will  lie  to  the  territorial  su- 
preme court  only:  (1)  From  a  judgment  adjudging  or  refusing  to  adjudge  the  de- 
fendant a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a  discharge;  and 
(3)  from  a  judgment  allowing  or  rejecting  a  debt  of  $500  or  over.^**  An  appeal 
from  an  adjudication  of  bankruptcy  must  be  taken  within  ten  days  after  the  order 
is  filed  with  the  clerk,''"  and  the  time  cannot  be  exten-ded  by  the  subsequent  entry 
of  an  alias  adjudication.^^  In  the  absence  of  a  rule  of  court  on  the  subject,  a  pe- 
tition of  review  need  only  be  filed  within  a  reasonable  time,''-  but  a  petition  for  the 
revision  in  matter  of  law  of  an  appealable  order  or  judgment  must  be  presented 
within  the  time  fixed  by  the  bankruptcy  law  for  the  appeal.''^  While  the  court  has 
power  to  grant  a  rehearing  after  the  expiration  of  the  time  for  appeal  and  for  the 
purpose  of  reviving  the  right  of  appeal  it  should  not  do  so  unless  clearly  warranted 
by  the  facts  in  the  case.^*  An  appeal  must  be  allowed  by  the  judge  of  the  court 
appealed  from  or  by  the  court  appealed  to,"^  and  the  bond  must  be  approved  by  the 
judge,  and  authority  to  approve  it  cannot  be  delegated  to  the  clerk  of  the  court. °^ 
It  is  the  duty  of  the  circuit  court  of  appeals,  sua  sponte.  to  take  notice  of  want  of 
jurisdiction  if  the  same  appears  b}'  the  record.®^  The  assignment  of  errors  must 
point  out  the  particular  errors  complained  of ;  ®^  but  failing  to  so  do  it  may  be 
amended. ^°  A  petition  to  review  proceedings  in  matters  of  law  mttst  set  out  the 
facts  or  findings  of  fact  on  which  the  matters  of  law  sought  to  be  reviewed  arise.'" 
The  failure  to  incorporate  any  evideaice  in  the  record  on  appeal  from  the  adjtidica- 


ing'  the  claim  and  is  appealable  tinder  §  25, 
and  reviewable  under  §  24.  In  re  Martens 
[C.    C.    A.]    144    F.    SIS. 

Note:  In  some  cases  the  party  supposing- 
himself  ag-grieved  has  both  appealed  and 
filed  a  petition  for  review  and  it  has  been 
held  that  an  appeal  may  be  treated  as  a 
petition  for  review  when  only  a  question 
of  law  is  presented  (Chesapeake  Shoe  Co. 
V.  Seldner  [C.  C.  A.]  122  F.  59.3);  but  this 
cannot  be  done  where  questions  of  fact  and 
la^v  are  both  involved  in  the  appeal  (In  re 
Whitener  [C.  C.  A.]  105  F.  180). — From 
Steiner  v.  Marshall   [C.  C.  A.]   140  F.  710. 

55.  An  order  of  the  bankruptcy  court  re- 
quiring a  bankrupt  to  assign  and  turn  over 
to  iiis  trustee  certain  life  insurance  policies 
as  property  of  his  estate  is  a  mere  step  in 
the  bankruptcy  proceedings  proper  and  re- 
viewable only  on  petition  for  revision  in 
matter  of  law.  In  re  Mertens  [C.  C.  A.]  142 
F.  445.  Orders  requiring  members  of  a 
bankrupt  partnership  to  schedule  and  sur- 
render their  individual  property  are  made 
in  the  course  of  the  administration  of  the  es- 
tate and  are  reviewable  only  on  petition  to 
revise.  Dickas  v.  Barnes  [C.  C.  A.]  140  F. 
849.  An  order  allowing  counsel  fees  to  the 
trustee  is  an  administrative  order  and  can 
be  reviewed  only  by  a  petition  to  superintend 
and  revise.  Appeal  dismissed.  Davidson  & 
Co.  V.    Friedman    [C.  C.  A.]    140   F.    853. 

56.  Controversy  arising  over  the  title  and 
property  of  the  estate  of  the  bankrupt  be- 
tween the  trustee  and  a  mortgagee,  a  party 


adverse  to  the  trustee  and  the  bankrupt.  In 
re  Holmes  [C.  C.  A.]  142  F.  391.  A  petition 
filed  in  the  court  of  bankruptcy  in  the  na- 
ture of  a  bill  in  equity  to  establish  the  right 
of  the  petitioner  to  the  possession  of  cer- 
tain property  claimed  by  the  trustee  and  to 
enjoin  the  trustee  from  interfering  with 
such  possession  presents  a  controversy  aris- 
ing in  the  course  of  bankruptcy  proceedings. 
Security  Warehousing  Co.  v.  Hand  [C.  C.  A.] 
143  F.  32. 

57.  Taft  Co.  V.  Century  Sav.  Bank  [C.  C. 
A.]    141  F.   369. 

58.  V^^est  Virginia  practice  considered. 
Sturgiss  V.    Corbin    [C.    C.   A.]    141    F.    1. 

59.  In  re  McCasland  &  Leftwich  [Okl.] 
85   P.    1118. 

eo,  61.     In    re   Berkebile    [C.    C.    A.]    144    F. 

62.  Three  months'  delay  held  unreason- 
able.     In  re  GVant.    143   F.    661. 

63.  In   re  Holmes    [C.   C.   A.]    142   F.    391. 

64.  In  re  Hudson  Clothing  Co.,  140  F.  49. 
Rehearing  of  adjudication  denied  where 
there  was  no  ground  for  a  rehearing  on  the 
merits  and  counsel  had  failed  to  have  testi- 
mony reported  though  warned  by  the  court 
on   the  hearing.     Id. 

65.66  In  re  Black  Diamond  Copper  Min. 
Co.    [Ariz.]    85  P.   656. 

67.  Taft  Co.  V.  Century  Sav.  B.ink  [C.  C. 
A.]    141   F.    369. 

68,  69.  Flickinger  v.  First  Xat.  Bank  [C. 
C.  A.]   145  F.  162. 

70.  Steiner  v.  Marshall  [C.C.  A.]  140  F. 
710. 
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tion  in  bankruptcy  is  not  ground  for  dismissal  where  it  does  not  appear  from  tlie 
record  that  any  evidence  was  talven."^  The  fact  that  the  bankrupt's  appeal  bond 
runs  only  to  the  original  petitioners,  and  does  not  name  other  creditors  who  b}' 
intervention  joined  in  the  petition,  does  not  affect  its  sutficiencyJ-  The  certificate 
of  a  state  court  of  last  resort  may  serve  to  elucidate  the  determination  whether  a 
Federal  question  exists.'"'  The  bankruptcy  court  deciding  a  question  over  which 
it  and  the  state  courts  have  concurrent  jurisdiction,  an  aggrieved  party's  remedy 
is  by  appeal.'*  The  general  rules  as  to  the  conclusiveness  of  the  findings  of  a  spe- 
cial master  '^  and  against  the  urging  of  matters  for  the  first  time  on  appeal  '^  apply. 

§  21.     Trustee's  bonds;  actions  tliereonJ'' 

§  22.  Discharge  of  ban'krupt;  its  effect  and  how  availed  of.  A.  Procedure  to 
obtain  discharge  and  vacation  thereof. '^^ — A  petition  for  a  discharge  being  dismissed 
for  want  of  prosecution  and  a  motion  to  reinstate  the  same  being  overruled,  the 
bankrupt  is  in  the  same  position  as  if  the  petition  had  not  been  filed  in  time,'**  and 
hence  the  matter  becomes  res  judicata  and  he  cannot  by  any  subsequent  proceed- 
ings secure  a  discharge  from  the  debts  provable  in  the  former  proceedings.^" 

The  specifi,cations  of  objection  ^^  should  distinctly  allege  the  particular  grounds 
relied  upon  to  defeat  the  discharge  so  as  to  advise  the  bankrupt  of  the  grounds  re- 
lied upon,  in  order  that  he  may  be  prepared  to  meet  the  same,  and  the  court  of  the 
issue  to  be  tried,^-  and  should  also  allege  facts  showing  that  the  party  filing  the 
specification  will  be  aft'ected  by  the  discharge  and  is  therefore  interested  in  defeat- 
ing the  same.'*"  An  ol)jection  to  a  bankrupt's  discharge  is  a  proceeding  analogous 
to  that  of  collecting  a  debt,'^*  hence  all  the  joint  owners  of  a^  claim  mus,t  join  in  a 
specification  of  objection.^^  The  specification  of  objections  must  be  sworn  to,^" 
but  an  omission  to  verify  it  may  be  cured  by  amendment. ^^ 

Evidence  and  burden  of  proof. ^'^ — Tlie  l^ankrupt  is  entitled  to  his  discharge  un- 
less his  commission  of  one  of  the  s]3ecified  oifenses  is  established  by  due  proof,^**®  the 
burden  of  proof  resting  on  the  objector.''" 

(§  22)  B.  Grounds  for  a  refusal.^^ — A  discharge  in  bankruptcy  is  an  act  of 
grace  and  there  is  nothing  analogous  between  a  law  preventing  a  discharge  because 
of  an  act  done  before  the  law  was  passed  and  an  ex  post  facto  law."-     A  discharge 


71.  Taft  Cct.  v.  Century  Sav.  Bank  [C.  C. 
A.]    141    F.   369. 

72.  Flickinger  v.  First  Nat.  Bank  [C.  C. 
A.]    145    F.    162. 

73.  So  held  suit  by  trustee  to  recover  an 
alleged  preference.  Rector  v.  City  Deposit 
Bank  Co.,   200  U.  S.   405,  50  Law.  Ed. . 

74.  And  not  by  motion  in  the  state  court. 
Fees  of  sheriff  levying  on  property  of  a 
debtor  of  one  who  is  afterwards  declared 
a  bankrupt.  Johnson  v.  "VVoodend.  44  Misc. 
524,    90  N.   Y.   S.    43. 

7.').  The  finding's  of  a  special  master  while 
not  as  conclusive  as  the  findings  of  a  jury 
or  trial  judge  sitting  as  a  jury  are  very  per- 
suasive and  will  not  be  disturbed  by  the 
court  if  there  is  substantial  testimony  to 
sustain  them  and  they  do  not  appear  to  be 
influenced  by  any  mistaken  conclusions  of 
law.      In  re  Harr,   143  F.   421. 

76.  A  bankrupt's  trustee  held  not  enti- 
tled to  urge  for  the  first  time  on  appeal  an 
absence  of  the  bankrupt's  liabilitj^  on  cer- 
tain notes  indorsed  by  it,  because  of  the  ab- 
sence of  proof  of  presentment  for  payment 
at  maturity  and  protest.  Love  v.  Export 
Storage  Co.   [C.  C.  A.]   143  F.  1. 

77.  See  3  C.  L.   4ST. 


7S.      See   5   C.   L.    405. 

79,80.     In  re  Kuffler,   144   F.   445. 

81.  See   5   C.   L.    406. 

82,  In   re   Servis,    140   F.    222. 

8.S.  In  re  Servis,  140  F.  222.  Specification 
showing  that  bankrupt  obtained  property 
from  objector  by  false  pretenses  and  false 
representations  held  insufficient  as  the  dis- 
charge would  not  release  the  bankrupt  from 
liability   therefor.      Id. 

84.  In   re   Hendrick,    143   F.    647. 

85.  "Where  a  partnership  which  had 
proved  a  claim  against  a  bankrupt  estate 
was  dissolved  pending  the  proceeding's,  with- 
out any  disposition  of  the  claim  being  made 
as  between  the  partners,  no  one  of  them  caii 
thereafter  maintain  objections  to  the  bank- 
rupt's discharge  without  showing  affirma- 
tively that  all  assented  to  the  action.  In 
re  Hendrick,  143  F.   647. 

86,87.     In   re   Meurer,    144   F.    445. 

88.  See   5  C.  L.   406. 

89.  In  re  Fades   [C.  C.  A.]   143  F.  293. 

00.  In  re  Eades  [C.  C.  A.]  143  F.  293; 
In  re  Jacobs,   144  F.   86S. 

»1.     See   5   C.   L.    406. 

92.  Amendment  of  Feb.  5.  1903,  making 
the   obtaining   of   property    on   credit   upon  a 
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will  not  l)e  witliheld  at  the  instance  of  a  creditor  whose  claim  will  not  be  barred. ^^ 
In  order  that  a  former  discharge  should  be  "within  six  years"  so  as  to  defeat  the 
ri£;ht  to  a  second  discharge  in  subsequent  proceedings,  it  must  have  been  granted 
within  six  years  before  the  time  when  the  second  decree  is  under  consideration  and 
about  to  be  entered.^* 

Commission  of  an  offense.^-' — The  verification  by  a  bankrupt  of  an  answer  con- 
taining a  false  statement  of  fact  does  not  constitute  the  making  of  a  false  oath  in 
the  proceeding,  which  deprives  him  of  the  right  to  a  discharge,  where  the  answer 
was  filed  after  the  time  allowed  by  the  bankruptc}^  act  and  was  not  considered.^" 
Cases  dealing  with  the  sufficiency  of  the  evidence  are  shown  in  the  notes.®^ 

Destruction  of  or  failure  to  licep  hoolcs  of  account.^^ — Cases  dealing  with  the 
sufficiency  of  the  evidence  are  shown  in  the  notes.^® 

Odtaining  property  upon  false  statements.^ — Since  the  amendment  of  1903, 
the  fact  that  the  bankrupt  obtained  property  on  credit  by  means  of  false  statements 
is  ground  for  denying  him  a  discharge,-  and  the  law  applies  to  all  cases  where  ap- 
plication for  discharge  is  made  after  the  amendment  took  effect  although  the  false 
statements  may  have  been  made  before.^  And  the  rule  applies  where  by  means 
of  the  statement  credit  is  obtained  by  a  corporation  of  which  the  bankrupt  owned 
a  majority  of  the  stock.*  The  statement  must  be  the  basis  of  the  credit,^  but  it 
is  not  essential  that  the  person  to  whom  the  statements  were  made  be  a  creditor  at 
the  time  of  the  institution  of  the  bankruptc}''  proceedings.®  The  statement  being 
made  by  a  partner  in  the  course  of  the  partnership  business,  it  affects  all  the  part- 
ners.' The  right  to  oppose  the  discharge  on  this  ground  is  not  limited  to  the 
creditor  defrauded,  but  may  be  properly  pleaded  by  any  creditor  of  the  bankrupt.'' 
Cases  dealing  with  the  sufficiency  of  the  evidence  are  shown  in  the  notes.'' 

Concealment  or  transfer  of  property}^ — One  transferring  his  property  within 
four  months  of  the  filing  of  the  petition,  witli  intent  to  hinder,  delay,  or  defraud 
any  of  his  creditors,  is  not  entitled  to  a  discharge. ^^     The  fraud  must  be  actual  as 


materially  false  statement  in  writins:  ground 
for  refusing:  a  discharg^e  construed.  In  re 
Desser  &  Co.,   144   F.    318. 

93,  In  re  Hartsell  &  Son,  140  F.  30. 
^^here  a  judgment  obtained  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy may  be  enforced  on  property  set 
aside  by  the  bankruptcy  court  as  exempt 
regardless  of  the  bankruptcy  proceedings, 
the  banlvrupt's  discharge  will  not  be  with- 
held until  the  enforcement  of  such  judg- 
ment. Georgia  rule  considered.  In  re 
V\'eaver,    144    F.    229. 

04.  In  re  Jordan,  142  F.  292. 
9r>.      See   5   C.   L.   407. 

«6.     In   re  Young,   140   F.   72S. 

07.  Evidence  held  to  show  that  bankrupt 
had  conimitted  an  offense  punishable  by  im- 
prisonment in  the  making  of  a  false  oath 
in  the  verification  of  a  motion  filed  in  bank- 
ruptcy proceedings.    In  re  Young,  140  F.  728. 

05.  See   5  C.   I^.   407. 

90.  Evidence  held  insufficient  to  show 
that  bankrupt  concealed  certain  books  of 
account  with  intent  to  conceal  his  financial 
condition,  tvhere  uncontradicted  testimony 
of  bankrupt  showed  that  he  left  such  books 
in  his  office  subject  to  the  trustee's  control 
and  that  tliey  were  not  material  to  the  as- 
certainment of  his  financial  condition.  In 
re  Fades    [C.  C.  A.]   143  F.  293. 

1.  See  5  C.  L.   407. 

2.  See  5  C.  L.  407,  n.  S7, 


3,4.     In   re  Dresser   &  Co.   144   F.   318. 

5.  Discharge  granted  where  credit  -n^as 
refused  on  the  statement  but  was  subse- 
quently given  on  other  security.  In  re  Kap- 
lan,  141   F.   463. 

6.  In   re   Harr,   143  F.   421. 

7.  A  materially  false  statement  in  vs^rit- 
ing-  made  by  a  partner  in  the  ordinary 
course  of  business  of  the  partnership  in 
buying  merchandise,  for  the  purpose  of  ob- 
taining goods  on  credit  and  upon  which  they 
■were  obtained  by  the  firm  affects  all  the 
partners  and  bars  another  partner  from  a 
discharge  althougli  he  had  no  knowledge  of 
the  fraud.  In  re  Hardie  &  Co  .  143  F.  607, 
distinguished  In  re  Schultz.   109  F.  264. 

8.  In  re  Harr,    143   F.   421. 

9.  Evidence  held  sufficient  to  show  that 
bankrupt  obtained  property  on  credit  from 
the  seller  on  a  materiallj'  false  statement 
in  writing  made  for  tlie  purpose  of  obtain- 
ing' property  on  credit.  In  re  Harr,  143  F. 
421. 

10.  See  5  C.   L.    407. 

11.  See  5  C.  L.  407,  n.  91.  A  mere  attempt 
to  hinder  and  delay  creditors,  by  a  convey- 
ance of  property  made  some  years  before 
the  bankruptcy  of  the  grantor,  is  not  suffi- 
cient to  sustain  an  objection  to  his  dis- 
charge based  or  the  ground  of  his  conceal- 
ment of  the  property.  In  re  Jacobs,  144  F. 
868. 
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distinguished  from  constructive,^-  consequently  a  mere  preferential  payment  made 
by  the  bankrupt  with  intent  to  prefer,  but  fraudulent  in  no  other  sense,^^  is  insuffi- 
cient to  bar  the  discharge.^*  The  ti'ansfer  must  have  been  a  valid  one.^^  Cases 
dealing  with  the  sufficiency  of  the  evidence  are  shown  in  the  notes.^® 

(§22)  C.  Liabilities  released,  and  iise  of  discharge.^'' — A  discharge  in  bank- 
ruptcy releases  a  bankrupt  from  all  his  provable  debts  except,  among  others,  lia- 
bilities for  willful  and  malicious  injuries  to  the  person  or  propert}^  of  another,^" 
or  for  obtaining  property  by  false  pretenses  or  false  representations,^''  or  for  main- 
tenance or  support  of  wife  or  child,-"  or  were  created  by  his  fraud,  embezzlement, 
misappropriation  or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary  ca- 
pacity,-^ or  were  not  duly  scheduled  in  time  for  proof  and  allowance,--  with  the 
name  of  the  creditor  if  kncoTi  to  the  bankrupt,  miless  such  creditor  had  notice  or 


12.  In  re  Maher,   144  F.   503. 

13.  Payments  made  for  the  purpose  of 
inducing  tlie  creditor  to  supply  material 
with  which  to  enable  the  -bankrupts  to  con- 
tinue their  business  held  not  fraudulent 
they  not  reducing-  the  assets  available  to 
creditors  but  operating  to  prevent  an  earlier 
withdrawal  of  credit  on  whicli  the  bank- 
rupts were  relying.      In  re  IMaher,  144  F.  503. 

14.  In  re  Maher,   144   F.   503. 

15.  Agreement  by  bankrupt  to  transfer 
property  to  wife  to  defraud  creditors  lield 
not  to  bar  discharge,  sucli  contract  being 
void  by  reason  of  lack  of  power  to  contract 
with  each  other,  under  the  state  law  and  not 
being  accompanied  by  any  actual  transfer 
or  removal  of  the  property.  In  re  Brown, 
140   F.   383. 

16.  Evidence  held  to  .=;how  a  transfer 
while  insolvent,  and  within  four  months 
prior  to  the  filing  of  the  petition,  with  in- 
tent to  hinder,  delay,  and  defraud  creditors. 
In  re  Young,  140  F.  728.  Evidence  held  in- 
suflicient  to  establish  concealment  of  prop- 
erty the  proof  showing  a  conveyance  of 
heavily  incumbered  property  by  the  bank- 
rupt to  his  sons  some  tliree  years  prior  to 
his  bankruptcy,  the  conveyance  having  been 
duly  recorded  and  it  not  appearing  that  the 
bankrupt  retained  any  beneficial  interest  in 
the   property.     In   re   Jacobs,    144   F.    S68. 

17.  See   5   C.   L.   408. 

18.  No  release  from  a  judgment  for  as- 
sault and  battery,  false  imprisonment,  and 
malicious  prosecution,  though  the  acts  which 
-were  the  basis  of  such  judgment  were  .not 
malevolent  in  fact,  they  being  willful  and 
malicious  in  la-w.  McChristal  v.  Clisbee 
[Mass.]  76  N.  E  511.  A  judgment  against 
a  landlord  for  a  personal  injury  inflicted  by 
a  vicious  dog  owned  by  a  tenant  and  kept 
on  the  leased  premises  is  not  one  for  a 
"willful  and  malicious  injury  to  the  person," 
but  is  based  on  negligence  only  and  the 
debt  is  released  by  defendant's  discharge. 
In  re  Lorde,   144  F.   320. 

19.  An  obligation  created  by  obtaining 
property  by  oral  false  pretenses  is  not  re- 
leased. Katzenstein  v.  Reid,  Murdock  & 
Co.    [Tex.   Civ.   App.]    91   S.   W.   360. 

20.  This  clause  refers  only  to  the  invol- 
untary liability  under  tlie  common  law  for 
support  of  -wife  and  children,  and  to  any 
one  wlio  relieves  their  want;  it  does  not  re- 
fer to  liabilities  for  goods  purchased  by  a 
husband  or  parent  and  used  by  wife  or  child. 
Schellenberg    v.    ilullaney,    98    N.    Y.    S.    432. 


The  provision  of  the  act  excepting  from  the 
debts  released  by  the  discharge  "liabilities 
*  *  *  for  maintenance  or  support  of  wife 
or  child"  does  not  apply  to  a  debt  for  med- 
ical attendance  furnished  to  the  -wife  or 
child  of  the  bankrupt  at  his  request  and 
while  the  normal  family  relations  subsi.st 
between  him  and  the  recipient  of  his  serv- 
ices. In  re  Ostrander,  139  F.  592.  The  court 
says::  "The  provision"  (Act  1898,  §  ITa.  as 
amended  by  Act  1903)  "has  probable  appli- 
cation to  cases  where  the  person  applying 
for  discliarge  from  his  debts  had  so  be- 
trayed his  moral  and  legal  duty  as  a  hus- 
band or  parent  tliat  another  was  justified  in 
providing  the  maintenance  and  support  de- 
nied by  the  one  upon  -whom  the  law  places 
the    primary    duty.''     Id. 

21.  A  debt  created  by  the  fraud  of  a 
bankrupt  acting  in  his  individual  capacity 
not  having  been  reduced  to  judgment  is 
released  by  his  discharge.  Jewett  Eros.  & 
Jewett  V.  Bentson  [S.  D.]  105  N.  "W.  173.  In- 
debtedness created  by  the  embezzlement  and 
misappropriation  of  the  funds  of  a  bank  by 
its  vice-president  iield  created  wliile  acting 
in  a  fiduciary  capacity.  Harper  v.  Rankin 
[C.  C.  A.]  141  F.  626.  Mere  confidence  re- 
posed in  the  punctuality  and  integrity  of  a 
person  -vsMth  whom  one  has  cominercial 
transactions  is  not  the  fiduciary  relation 
covered  by  tlie  excepting  portion  of  the 
bankruptcy  act.  Stockbroker  embezzling 
stock  placed  in  his  hands  for  sale.  Barrett 
V.  Prince  [C.  C.  A.]  143  F.  302.  A  creditor 
of  an  insolvent  receiving  security  by  a 
transaction  constructively  fraudulent,  his 
indebtedness  to  the  other  judgment  creditors 
of  his  debtor,  evidenced  by  a  judgment 
against  liim  in  a  creditors'  suit  is  not  one 
created  by  liis  fraud  while  acting  in  a  fidu- 
ciary capacity.  In  re  Adler  [C.  C.  A.]  144  F. 
659. 

Unreversed  judgnien*  by  a  court  having 
jurisdiction  that  defendant  while  an  offlcer 
of  a  bank  embezzled  its  funds  is  conclusive 
of  tlie  character  of  the  indebtedness  upon  an 
issue  as  to  whether  the  debt  is  one  from 
which  such  defendant  would  be  released  by 
a  discharge  in  bankruptcy.  Harper  v.  Ran- 
kin   [C.   C.    A.]    141    F.    626. 

22.  In  re  Boom,  48  Misc.  632,  96  X.  Y.  S. 
215;  In  re  Boom,  48  Misc.  632,  96  N.  Y.  S. 
204.  Where  creditor,  -whose  name  was  J. 
J.  H.  had  no  knowledge  of  proceedings  held 
a  schedule  referring  to  the  creditor  as  J.  H. 
&  Wife  and   using  ditto   marks   when   refer- 
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actual  knowledge  of  the  proceedings  in  bankruptcy.-^  Under  the  express  provision 
01  the  bankruptcy  act  the  liability-  of  a  person  who  is  a  co-debtor  with,  or  a  guar- 
antor or  a  surety  for,  the  bankrupt  is  not  altered  by  the  discharge,-*  but  the  dis- 
charge releases  debtor's  sureties  on  bail  bond  given  to  secure  judgment  discharged 
liy  the  bankruptcy  discharge.-"  The  dischai-ge  does  not  release  property  owned  by 
the  bankrupt,  and  standing  in  the  name  of  a  third  person,  at  the  time  of  the  bank- 
ruptcy proceedings.-®  A  suit  by  a  judgment  creditor  to  set  aside  a  fraudulent  con- 
veyance is  not  barred  by  the  debtor's  discharge  in  bankruptcy  during  the  pendency 
of  the  suit.-^  A  discharge  in  bankruptcy  is  prima  facie  evidence  of  a  release  from 
all  provable  debts,-^  and  the  burden  is  on  one  attacking  the  discharge  to  show  cause 
why  he  should  not  be  bound  by  it.-®  As  regards  debts  not  released  by  the  discharge, 
the  right  is  not  limited  to  creditors  who  have  not  proved  their  claims  nor  accepted 
the  dividends  paid  by  the  bankruptcy  court,^°  hence  the  fact  that  the  claimant  proves 
his  claim  will  not  bar  a  subsequent  recovery  upon  his  claim  is  not  being  released  by 
t]ie  discharge.'^^  The  discharge  to  be  available  as  a  defense  must  be  pleaded '-  to- 
getJier  with  the  facts  showing  jurisdiction  in  the  bankrupt<?y  court  of  the  parties  and 
the  subject-matter  ^"  or  there  must  be  some  equivalent  allegation  ^*  such  as  defendant 
was  "duly  adjudged"  as  bankrupt.^^  The  effect  of  a  discharge  is  generally  left  to 
be  determined  by  the  court  where  it  is  pleaded.'''  Where  a  creditor  proves  his 
claim  and  successfully  resists  a  discharge  but  upon  notice  fails  to  intervene  in.  sub- 
sequent bankruptcy  proceedings  wherein  the  debtor  is  given  a  discharge  from  all 
liis  de])ts,  a  state  court  will  not  enforce  such  creditor's  claim. ^'^  One  filing  a  peti- 
tion in  bankruptcy  during  the  pendency  of  an  action  against  him  does  not  lose 


ring'  to  the  residence   held  claim  not  barred. 
Haack  v.   Theise,   99  IC.  T.   S.   905. 

23.  There  must  be  actual  notice  or  actual 
knowledge  either  by  the  creditor  or  his  duly 
authorized  agent  in  the  bankruptcy  proceed- 
ings. Strickland  v.  Capital  City  Mills  [S. 
C]  54  S.  E.  220.  Notice  to  attorney  em- 
ployed to  represent  creditor  in  a  suit  or  a 
claim  in  a  state  court  held  insufficient.  Id. 
Notice  to  one  of  two  owners  of  a  judgment 
is  not  notice  to  his  co-owner.  Id.  Before 
a  creditor  can  be  deprived  of  his  remedy  to 
enforce  his  debt  by  the  discharge,  he  should 
receive  notice  of  some  kind  or  have  actual 
knowledge  of  the  proceedings  in  time  to 
participate  therein.  Broadway  Trust  Co.  v. 
Manheim,  47  Misc.  415,  95  N.  T.  S.  93.  The 
fact  that  a  bankrupt  inadvertently  failed  to 
include  in  the  schedule  of  his  liabilities  a 
certain  creditor  as  the  owner  of  a  note,  but 
listed  the  note  in  the  name  of  the  original 
payee,  Ts-ill  not  prevent  the  bankrupt's  dis- 
charge from  operating  against  such  creditor, 
if  he  had  notice  or  actual  knowledge  of  the 
bankruptcy  proceedings.  Id.  The  creditor 
having  actual  notice,  he  is  bound  by  the  dis- 
cliarge  though  the  notice  was  sent  him  at 
an  address  where  he  did  not  reside  or  have 
a  place  of  business.  Kaufman  v.  Schreier, 
108  App.  Div.  298,  95  N.  Y.  S.  729.  Held  er- 
ror to  exclude  evidence  of  knowledge.  Ai- 
ling v.  Straka,  118  111.  App.   1S4. 

24.  Act  1898,  §  16.  A  surety  on  a  poor 
debtor's  recognizance  is  not  discharged  by 
the  subsequent  adjudication  of  the  debtor 
as  a  bankrupt.  Carpenter  v.  Goddard 
[Mass.]  76  N.  E.  953.  The  liability  of  a 
surety  on  a  poor  debtor's  recognizance  as 
fixed  by  Rev.  Laws,  c.  168,  §  66,  providing 
that    the    execution    in    an    action    on    a   poor 


debtor's  recognizance  shall  not  issue  for  less 
than  the  amount  due  on  the  original  judg- 
ment, with  cost  and  damages  cannot  be  re- 
duced to  nominal  damages  by  reason  of  the 
debtor's  subsequent  discharge  as  a  bank- 
rupt. Id.  A  wife  is  not  discharged  from 
liability  on  a  judgment  rendered  against 
herself  and  her  husband  by  the  latter's  dis- 
charge in  bankruptcy.  Love  v.  McGill  [Tex. 
Civ.  App.]  91  S.  W.  246.  Discharge  of  a 
lessee  held  not  to  release  from  liability  per- 
sons who  contracted  to  pay  rent  in  con- 
sideration of  lease  to  bankrupt.  Dersch  v. 
Walker    [Ky.]    89   S.   W.    233. 

25.  Kurd's  Sev.  St.  1901,  §  24,  c.  16,  con- 
strued. Keyes  v.  Bennett,  218  111.  625,  73 
N.  E.  1075.  Issuance  and  return  of  a  ca.  so. 
on  the  judgment  after  the  discharge  does 
not  fix  the  liability  of  bail  to  the  action.     Id. 

26.  McLeod's  Trustee  v.  McLeod  [Kv.] 
89   S.  W.   199. 

27.  Bunch  V.  Smith   [Tenn.]   93  S.  "W.  80. 

28.  Hence  not  necessary  for  defendant 
to  show  that  debt  sued  on  was  scheduled  in 
bankruptcy.  Ailing  v.  Straka,  118  111.  App. 
184. 

29.  Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  415,  95  N.  Y.  S.  93.  Claim  that  debt 
was  not  scheduled.  Ailing  v.  Straka,  118 
111.   App.    184. 

30, 31.  Katzenstein  v.  Reid,  Murdock  & 
Co.    [Tex.   Civ.   App.]    91   S.   W.   360. 

32.  Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  415,  95  N.  Y.  S.  93;  Lovell  &  Co.  v. 
Sneed   [Ark]   95  S.  W.  157. 

33. 34, 3."i.  Broadway  Trust  Co.  v.  Man- 
heim.  47   Misc.    415,    95   N.   Y.    S.   93. 

3«,  37.     Bluthenthal  v.  Jones   [Fla.]    41  So. 
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his  right  to  plead  his  discharge  by  failing  to  ask  for  a  stay  of  proceedings  in  the 
action,  pending  the  result  of  such  petition,^-^  and  the  action  being  dismissed  prior 
to  ills  discharge  he  is  entitled  to  notice,  in  order  to  give  him  an  opportunity  to  plead 
his  discharge,  on  the  setting  aside  of  the  dismissal  and  the  prosecution  of  the  action 
to  judgment,''^  and  an  action  brought  on  such  Judgment  in  a  foreign  jurisdiction 
will  not.  under  such  circumstances,  be  maintainable.^" 

If,  subsequent  to  the  discharge,  the  former  bankrupt  promises  to  pa}'  a  released 
debt  as  soon  as  he  is  ahle,  such  promise  is  enforceable,*^  but  in  order  to  recover 
thereon  it  is  necessary  for  plaintiff  to  show  that  defendant  is  able  to  paj'.*-  And 
in  such  a  case,  defendant  is  entitled  to  show  what  portion  of  his  earnings  is  neces- 
sary for  the  support  of  himself  and  family,  and  if  the  residue  is  insuflficient  to  pay 
the  del)t,  ability  to  pay  is  not  established.*^ 

§  23.  Amendment,  reopening,  grounds,  and  elfect.'^'' — Where  a  petition  for 
revocation  of  a  bankrupt's  discharge  is  answered  and  the  matter  referred  to  a  ref- 
eree, the  latter  may  refuse  to  proceed  until  the  petitioners  advance  the  costs  of 
the  hearing  and  if  they  refuse  to  so  do  the  petition  ^\'ill  be  dismissed  for  want  of 
prosecution  at  the  cost  of  the  petitioners. '"'' 

§  2.1:.     Crimes  and  offenses  against  the  hanlcruptcy  laiv.*^ 


BASTARDS. 


S  1.  Ijegal  Elements  and  E"»ailenee  of  II- 
legitimaoy    (430). 

i;  '2,  Rigrhts  and  Duties  of  and  in  Respect 
to  Bastards  (430). 

S  3.  Procedure  to  Ascertain  Paternity 
and    Coiuirel    Support    (431).      Judgment    and 


!Bond  (433).  An  Indictment  for  Failure  to 
.■Support  (434).  Contracts  and  Bonds  for  Sup- 
port  (434). 

>;   4.      I.iegitimation,        Recognition,        Adop- 
tion (434). 


§  .1.  Legal  elements  and  evidence  of  illegitimacy.'^'^ — The  law  presttmes  every 
child  to  he.  legitimate  **  and  the  burden  of  disproving  it  rests  upon  the  part}'  at- 
tacking.*^ Declarations  of  the  mother's  family  as  to  the  legitimac}^  of  children 
are  admissible  upon  the  issue.^"  Where  the  establishment  of  a  marriage  will  bas- 
tardize the  issue  of  a  subsequent  marriage,  it  mttst  be  established  to  a  moral  cer- 
tainty.^' On  a.n  issue  of  legitimation  by  subseciuent  marriage,  every  fact  relevant 
to  the  existence  and  validity  of  such  marriage  is  proper  evidence.^- 

§  2.  Rights  and  duties  of  and  in  respect  to  hastards.^^ — While  the  father  of 
an  illegitimate  child  is  not  entitled  in  law  to  his  services,^*  it  seems  that  where  he 
assumes  and  discharges  the  duties  of  a  parent,  he  becomes  entitled  thereto  while 
the  relation  continues,^^  and  where  the  child  lives  ^^'ith  the  father  in  ignorance 
of  its  true  relation,  all  services  rendered  will  be  presumed  to  be  grattiitotis.^*'  The 
right  to  recover  for  the  wrongful  killing  of  "a  bastard  is  disputed.^^ 


38,39,40.  Karrick  v.  "^'etmore,  25  App. 
D.   C.    415. 

41.  Kraus   v.    Torry    [Ala.]    40   So.    956. 

42.  Proof  of  ability  to  borrow  the  money 
is  insufficient.  Kraus  v.  Torry  [Ala.]  40  So. 
056. 

43.  Kraus   v.   Torry    [Ala.]    40    So.    956. 

44.  See  5  C.  L.   411. 

45.  So  held  where  referee  requir.^  a  de- 
posit  of    $100.      In    re    Lasch,    142    F.    277. 

46.  See  5   C.  L.    412. 

47.  See    5    C.    L.    412. 

48.  Bowman  v.  Little,  101  Md.  273,  61  A. 
10S4. 

49.  Evidence  held  Insufficient  to  over- 
come the  presumption.  In  re  Kelly's  Es- 
tate,  46   Misc.    541,    95  N.    Y.   S.   57. 


."0. 

N.  Y. 

.51. 
1084. 

52. 
439. 

.53. 


In   re   Kellv's   Estate,   46   Misc.    541,    95 
S.  57. 
Bowman    v.    Little,    101   Md.    273,    61   A. 


See  Nelson  v.  Hunter   [N.   C]    53   S.   E. 
See,   also.  Marriage,   6  C.  L.   515. 
See  5  C.  L.   412. 
,54,5.5,56.     Williams    v.    Halford    [S.    C]    53 
S.   E.   88. 

57.  IVote:  It  has  several  times  been  held 
that  because  in  tlie  eye  of  the  la-n-  he  had  no 
kin  no  recovery  for  the  wrongful  killing' 
of  an  illegitimate  child  could  be  iiad  under 
the  Lord  Campbell's  acts.  Dickinson  v. 
Railroad,  2  H.  &  C.  734:  McDonald  v.  Rail- 
road Co.,  144  Ind.  459,  55  Am.  St.  Rep.  1S5.  32 
L.  R.   A.   309.     See,   also,   McDonald  v.   South- 
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At  common  law  an  illegitimate  child  was  incapable  of  being  tlie  heir  to  any  one/"'^ 
nor  conld  a  legitimate  child  inherit  from  an  illegitimate  brother.''"  In  Xorth 
Carolina  the  statute  merely  legitimatizes  slave  children  *^"  enabling  them  to  inherit 
from  both  parents/'^  but  not  from  collaterals/-  nor  q^ji  a  legitimatized  child  in- 
herit through  an  illegitimate  mother  from  lineals  or  collaterals."^^  The  provision 
that  illegitimates  shall  be  considered  legitimates  as  between  themselves  and  rep- 
resentatives and  their  estates  shall  descend  accordingly  does  not  apply  except  where 
they  have  the  same  mother.*''*  B}-  statute  in  Indiana  the  children  of  a  decea.sed  il- 
legitimate child  who  has  been  aclmowledged,  inherit  from  the  grand  parent  if  he 
leaves  no  legitimate  isstte.''^  In  many  states  legitimated  children  inherit  from  their 
parents/*'  but  in  others,  the  child  must  l^e  acknowledged.^"  Where  an  acknowledg- 
ment is  essential  to  the  capacity  t*  inherit,  usually  the  acknowledgment  of  the  re- 
lation merely  and  not  of  the  right  to  inherit  is  meant.^*  and  it  must  be  unequivo- 
cal and  direct.""  While  it  is  for  the  jury  to  determine  whether  there  was  an  ac- 
knowledgment, an  instruction  stating  vrhat  acts  and  words  vrould  constitute  an  ac- 
knowledgment is  proper.'"  On  application  of  one  of  the  parents,  the  court  should 
designate  an  institution  to  receive  a  bastard  child  in  liett  of  the  institution  -pre- 
viously judicially  designated  pursuant  to  an  agreement."^ 

§  3.  Procedure  to  ascertain  paternity  and  compel  support.'- — In  some  states 
bastardy  proceedings  is  said  to  be  a  civil  action  ^"  and  not  criminal,"*  but  must  be 
prosecuted  in  the  name  of  the  state  '^  and  for  the  benefit  of  the  illegitimate  child. ''^ 

Jurisdiction.'' — All  prosecutions  for  bastard}'^  must,  in  Indiana,  originate  be- 
fore a  justice  of  the  peace.'^ 

Ahateni.ent.'^ 


em  R.  Co.  [S.  C]  51  S.  E.  138.  Other  cases 
hold  the  affirmative  (Muhl  v.  Railroad  Co., 
10  Ohio  St.  272).  especially  where  the  stat- 
utes confer  inheritable  capacity  on  bastards 
or  their  natural  kin.  Marshall  v.  Railroad 
Co..  120  Mo.  275;  Security,  etc.,  Co.  v.  Rail- 
way Co.,  91  111.  App.  332.  But  see  Robinson 
V.  Railroad  Co.,  117  Ga.  16S.  97  Am.  St.  Rep. 
156,  60  L.  R.  A.  555.  Since  the  parents  are 
preferably  to  third  persons  entitled  to  cus- 
tody of  bastards  and  since  because  of  the 
obligation  to  support  a  bastard  may  sue 
under  the  Civil  Damage  acts  (See  3  C.  L. 
498,  n.  50,  51)  it  would  seem  that  the  right 
to  sue  for  the  bastard's  death  ouglit  to  be 
recognized  unless  the  wrongful  death  stat- 
utes will  clearly  admit  of  no  such  construc- 
tion. 

.ns.  Miller  v.  Pennington,  218  111.  220,  75 
X.  E.  919. 

o^  Applied  to  the  distribution  of  the  es- 
tate of  an  Illegitimate  slave  child  as  against 
.a  subsequent  legitimate  child  of  the  father 
by  another  woman.  Johnson  v.  Shepherd 
[Ala.]    39   So.    223. 

fiO,  61,62, 63.  Bettis  v.  Avery  [X.  C]  52 
S.    E.    5S4. 

64.  Code  §  1281,  rules  9,  10.  13.  Legiti- 
mate child  held  not  to  inherit  from  the  son 
of  her  father's  illegitimate  slave  sister. 
Bettis   V.   Avery    [N.    C]    52    S.    E.    584. 

65.  The  words  "illegitimate  child  or  chil- 
dren" as  used  in  Burns'  Ann.  St.  1901, 
§  2630a,  construed  to  include  grandchildren. 
Morin   v.   Holliday    [Ind.    App.]    77    N.    E.    861. 

66.  Rev.  St.  §  2173.  Davenport  v.  Daven- 
port   [la.]    41  So.   240. 

6T,  Kurd's  Rev.  St.  1899.  c.  39,  S  3.  p.  653. 
Oral  ackno\vledgment  is  sufficient.      Miller  v. 


Pennington,  218  111.  220,  75  N.  E.  919.  Im- 
material that  tlie  child  was  the  result  of 
adulterous  intercourse.  Id.  The  purpose  of 
the  acknowledgment  is  immaterial,  nor  is 
the  right  of  inheritance  affected  by  subse- 
quent  declarations.     Id. 

68.  Hence  under  Burns'  Ann.  St.  1901. 
§  2630.  it  is  immaterial  that  the  statute  w^as 
passed  subsequent  to  the  acknowledgment. 
Townsend  v.  Meneley  [Ind.  App.]  76  N.  E. 
321;  Daggy  v.  "V^'ells  [Ind.  App.]  76  X.  E. 
524. 

69.  A  note  containing  the  following- 
words:  "Take  good  care  of  our  boy,  and 
call  him  Thomas  Moore,  and  I  will  give  him 
a  good  start  soine  day,"  is  insufficient  un- 
der §  31,  c.  23,  Comp.  St.  1903  (Cobbey's 
Ann.  St.  1903.  §  4931).  Moore  v.  Flack 
[Xeb.]    108  N.  T^^   143. 

70.  Daggy  V.  V^'ells  [Ind.  App.]  76  N.  E. 
524.    " 

71.  Especially  where  the  designated  in- 
stitution refused  to  receive  the  child  and 
the  other  parent  makes  no  objection  to  the 
one  named  in  the  application.  People  v. 
Stringer,   97   X.   Y.   S.   40. 

72.  See   5   C.  L.   413. 

73.  Gooding  v.  State  [Ind.  App.]  78  X.  E. 
257. 

74.  State   V.   Morgan    [X.   C]    53   S.   E.   142. 
See    5    C.    L.    413,    n.    17,    that    it    is    neither 

civil  nor  criminal. 

6,     Gooding    v.    State     [Ind.    App.]     78 


4.}, 

X'.   E. 

78. 
257. 
79. 


See   5   C.  L.   414. 

Gooding  v.   State    [Ind.  App.]   78  N.   E. 

See    5    C.    T^.    414. 
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Dismissal  and  new  action. — In  Indiana  ^yllile  the  state  is  a  party  to  the  pro- 
ceeding, the  prosecuting  witness,  if  an  adult,  may  under  the  statute  dismiss  the 
action,""^  and  such  a  dismissal  and  a  judgment  rendered  thereon  constitute  a  com- 
plete bar  to  another  actionii^  But  to  be  a  defense,  the  state  must  have  been  a 
bona  fide  ^axiy  to  the  action,^-  and  evidence  that  the  prosecuting  attorney  had  no 
knowledge  of  such  proceeding  is  admissible  to  disprove  that  the  state  was  a  party. ^^ 
Where  a  dismissal  was  fraudulently  obtained,^*  a  return  of  money  given  in  consid- 
eration thereof  is  not  a  condition  precedent  to  a  new  action.®^ 

Trial  procedure;  pleading ;  indictment. ^'^ — Where  the  complaint  is  made  before 
the  birth  of  the  alleged  bastard  child,  the  mother  must  be  unmarried  at  the  time  of 
making  it :  ^'  but  if  made  after  delivery,  she  must  have  been  unmarried  at  the  time 
of  birth. ■^''  While  in  Maine  it  is  primarily  for  the  court  to  determine  whether  the 
preliminary  statutory  requirements  have  been  complied  with,  by  practice  it  has 
been  left  to  the  jury.'^'*  Where  the  relatrix  testified  in  chief  that  she  went  to  a 
certain  place  where  her  child  was  born,  it  is  proper  on  cro?s-esaraination  to  inquire 
ho^v  and  with  whom  she  went.^'^  The  admission  of  evidence  of  access  in  rebuttal 
is  within  the  discretion  of  the  court  where  a  denial  on  defendant's  part  could  not 
reasonably  have  been  anticipated.^^  It  is  not  error  to  allow  prosecutrix  to  carry 
the  child  with  her  to  the  witness  stand. ^- 

Evidence;  presumptions ;  sufficiency  of  proof .^^ — The  original  complaint  and 
the  magistrate's  record  is  admissible  to  show  compliance  with'the  preliminary  statu- 
tory requirements  in  Maine.^*  The  alleged  bastard  child  is  admissible  in  evidence 
to  shoAV  the  resemblance  between  it  and  the  defendant. ^^  Under  statute  in  some 
states  a  married  woman  is  a  competent  witness  to  prove  nonaccess  of  the  husband,-^'* 
and  while  she  need  not  be  corroborated,^^  the  credibility  to  be  given  to  her  testimony 
is  for  tlie  jury.''*     Acts  of  relatrix  inconsistent  with  her  testimony  that  defendant 


so.  Burns'  Ann.  St.  1901,  §  1006.  Good- 
ing- V.   State   [Ind.  App.]   78  N.   E.  257. 

SI.  Gooding  v.  State  [Ind  App.]  78  N.  E. 
257. 

83,  "\A'liere  a  dismissal  is  execvited  in  a 
suit  fraudulently  commenced  by  defendant 
v/ithout  the  knowledge  of  the  state,  it  is 
void  and  no  defense.  Gooding  v.  State  [Ind. 
App.    78   N.    E.    257. 

83.  Gooding-  v.  State  [Ind.  App.]  78  N.  E. 
257. 

84.  Where  fraud  is  alleg-ed,  evidence  of 
the  relationship  of  the  parties  is  admissible. 
Goodina:   v.    State    [Ind.    App.]    78    N.    E.    257. 

S.'.  Especially  -where  such  dismissal  -w-as 
obtained  in  an  action  to  -which  the  state  -was 
not  a  party.,  Gooding  v.  State  [Ind.  App.] 
78  N.   E.   257. 

86.      See  5  C.  L.  414. 

87,88.  Alminowicz  v.  People,  117  111.  App. 
415. 

89.  Proper  accusation  has  been  filed,  etc. 
McTjaug-hlin  v.  Joy,   100  Me.   517,  62  A.   348. 

{)0.  But  not  as  to  -who  made  arrange- 
ments, paid  the  expenses,  etc.  Zimmerman 
V.   People,   117   111.  App.    54. 

01.  As  '-where  defendant  denied  that  he 
-was  pre.sent  at  relatrix's  home  -when  the  in- 
tercourse -was  alleged  to  have  taken  place. 
Eckhardt  v.  Peonle,   116  111.   App.   408. 

92.  Benes   v.   People,   121  111.  App.   103. 

93.  See    5   C.    L.    415. 

94.  McLaughlin  v.  Joy,  100  Me.  517,  62  A. 
348. 

9.5. 


A  child  nearly   a  year  old.     Higley  v. 


Bostick   [Conn.]    63   A.   786. 


Note:  The  admissibility  of  the  child  to 
inspect  resemblance  has  been  often  allo-wed. 
Gilmanton  v.  Ha-w,  38  N.  H.  lOS;  Scott  v. 
Donovan,  153  Mass.  378;  State  v.  "Woodruff, 
67  N.  C.  89;  Shailer  v.  Bullock  [Conn]  61  A. 
65.  But  there  are  cases  tO'  the  contrary 
(Esch  v.  Graue  [Neb.]  101  N.  yv.  978;  Clark 
V.  Bradstreet,  80  Me.  454,  6  Am.  St.  Rep.  221; 
Hana-ivalt  v.  State,  64  Wis.  84).  Especially 
where  the  child  is  very  young  and  the, re- 
semblance not  developed.  Esch  v.  Graue 
[Xeb.]  101  N.  "W.  978;  State  v.  Smith,  54 
Iowa,  104,  37  Am.  Rep.  192;  State  v.  Dan- 
forth,  48  Iowa,  331.  And  see  Johnson  v. 
"W^alker,  86  Miss.  757,  39  So.  49.  The  ad- 
missibility of  the  cliild  to  show  facial  char- 
acteristics is  said  to  be  settled.  Panford  v. 
Guy,  23  Ark.  50;  Bryan  v.  Walton,  20  Ga. 
4S0;  Warlick  v.  T\'hite,  76  N.  C.  175.  A  wit- 
ness cannot  testify  that  there  is  a  resem- 
blance. McCalman  v.  State,  121  Ga.  491,  49 
S.   E.   609. 

9C.  Burns'  Ann.  St.  1901.  §§  990,  992. 
Evans  v.  State  [Ind.]  75  N.  E.  651.  The 
legislature  by  carrying  Rev.  St.  1S52,  p.  485, 
pt.  4,  c.  3,  §§  1,  3,  after  it  had  been  con- 
strued as  making  a  married  woman  a  com- 
petent witness  to  testify  to  the  nonaccess 
of  the  husband,  over  into  Rev.  St.  1881, 
§§  978,  980,  held  to  have  adopted  such  con- 
struction.    Id. 

97.  E-vans  v.    State    [Ind.]    75   N.    E.    651. 

98.  Evans  v.  State  [Ind.]  75  N.  E.  651. 
Evidence  held  sufficient  to  prove  nonaccess 
of    the   husband.     Id. 
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is  the  father  of  the  child  are  admissiljle.^^  Evidence  of  intercourse  with  other 
men  not  within  the  period  when  conception  must  have  taken  place  is  inadmissible,'- 
and  AAiiere  defendant  has  shown  facts  which  might  raise  an  inference  of  intercourse 
with  a  third  person,  evidence  tending  to  rebut  such  inference  is  admissible.^  While 
an  offer  by  way  of  compromise  is  not  admissible  against  the  defendant,  admissions 
of  independent  facts  made  in  an  effort  to  settle  may  be  shown.^  Evidence  which 
tends  to  prove  that  defendant  could  not  have  had  intercourse  "^^ith  the  relatrix  at 
the  time  and  place  charged  is  admissible.*  In  weighing  defendant's  testimony,  the 
jury  may  consider  his  interest.^  The  fact  that  relatrix  was  unmarried  at  the  time 
of  making  the  complaint  need  not  be  proven  directly."  In  most  states  only  a  pre- 
ponderance of  the  evidence  is  necessary  in  bastardy  proceedings  to  establish  guilt.^ 
Where  defendant's  paternity  must  be  established  bej'^ond  a  reasonable  doubt,  proof 
of  intercourse  with  a  third  party  during  the  period  when  conception  may  have 
taken  place  is  fatal  to  a  prosecution.^  Instructions  should  conform  to  the  evidence,* 
and  not  be  misleading.^" 

Judgment  and  bond.^^  Commitmeni  and  discharge. — Where  an  order  re- 
quired the  father  to  support  an  illegitimate  child  at  an  institution  designated  by 
the  court,  the  court  in  selecting  the  institution  could  not  require  the  father  to  give 
securities  for  such  support.^^ 

Where  defendant  is  discharged  on  appeal  from  an  order  of  filiation  because  the 
child  is  still-born,  costs  incurred  below  cannot  be  assessed  against  the  appellee.^' 
By  statute,  a  judgment  for  costs  on  appeal  should  be  rendered  against  the  appellant 
and  her  sureties  jointly,  where  the  appeal  terminates  in  favor  of  appellee.^*  lu 
some  states  the  adjudged  father  of  a  bastard  child  may  be  imprisoned  for  noncom- 
pliance with  a  judgment  requiring  him  to  pay  costs,  support  the  child,  and  give 
bond  therefor,^^  and  a  statute  authorizing  such  imprisonment  is  not  unconstitu- 
tional as  imprisoning  for  debt.^"  Being  a  civil  action,  a  putative  father  committed 
for  nonpayment  of  costs  is  not  subject  to  the  same  provisions  as  those  committed 
in  criminal  actions,"  and  tliough  the  discharge  of  putative  fathers  from  imprison- 


on.  As  that  another  man  took  her  to  an- 
other city  and  made  arrangements  for  her 
to  remain  until  the  birth  of  her  child,  pay- 
ing- her  expenses,  etc.  Zimmerman  v.  Peo- 
ple,   117   111.  App.   54. 

1.     Zimmerman  v.   People,   117  111.  App.    54. 

a.  As  a  g-ift  of  under-wear  to  the  re- 
latrix, raising-  the  inference  that  he  had  dis- 
covered her  need  v.^hile  unlawfully  familiar, 
may  be  rebutted  by  proof  of  similar  g-ifts 
to  other  members  of  the  family.  Leek  v. 
People,    lis   111.  App.   514. 

3.  Alminowicz  v.  People,  117  111.  App.  415. 

4.  As  evidence  that  defendant  was  con- 
fined to  his  bed  with  illness  when  the  child 
must  have  been  begotten.  Commonwealth 
V.  Pearl,  29  Pa.  Super.  Ct.  307;  Jones  v.  Peo- 
ple, 116  111.  App.  64.  Evidence  held  to  be 
insufRcient  to  establish  an  alibi.  Eckhardt 
V.    People,    116    111.   App.    408. 

5.  Eckhardt  v.  People,  116   111.  App.  408. 

6.  May  be  inferred  from  facts  in  evi- 
dence. Alminowicz  v.  People,  117  111.  App. 
415. 

7.  Preponderance  is  not  necessarily  de- 
termined by  the  number  of  witnesses  on 
each  side.  Alminowicz  v.  People,  117  111. 
.\pp.  415.  Evidence  held  InsufRcient  to  show 
defendant's  paternity  as  the  birth  of  the 
child  occurred  within  too  short  a  period 
after  his  only  opportunity  of  access.  Mat- 
teson   V.    People.    122    111.    App.    66. 
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8.  Evidence  held  to  show  such  inter- 
course. Busse  V.  State  [Wis.]  108  N.  "W.  64. 
Evidence  insufficient  to  sustain  a  conviction. 
Id. 

9.  Not  error  to  refuse  an  instruction 
where  there  is  no  evidence  calling  for  such 
an  instruction.  Eckhardt  v.  People,  116  IIL 
App.    408. 

10.  An  instruction  that  if  the  evidence 
of  relatrix  and  defendant  are  in  direct  con- 
flict, you  are  not  to  say  that  it  is  evenly 
balanced,  is  misleading  as  it  might  be  so 
balanced.  Leek  v.  People,  118  111.  App.  514. 
An  instruction  to  the  general  effect  that  if 
the  testimony  of  relatrix  and  defendant  are 
in  direct  conflict  and  botli  are  equally  cred- 
ible and  neither  was  corroborated  more  than 
the  other,  the  evidence  is  balanced,  held  not 
proper.     Id. 

11.  See    5    C.   L.    415. 

12.  People  V.  Stringer,   97  N.  T.  S.   40. 

13.  Code  Cr.  Proc.  §  873,  relating  to  costs 
when  the  appeal  terminates  in  appellant's 
favor,  has  no  application.  Burnham  v. 
Tryon,    98   N.   Y.   S.    600. 

14.  Code  1892,  §§  250,  85.  Norton  v. 
Wicker    [Miss.]    39   So.    809. 

15.  Revisal  1905,  §  262.  State  v.  Morgan 
[N.   C]    53   S.   E.   142. 

16.  State  V.   Morgan    [N.   C]    53   S.    E.   142. 

17.  Cannot  be  compelled  to  worlf  on  the 
public    roads    under    Kevisal    1905,     §§    1352, 
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merit  be  ]-egiilated  by  a  statute  embracing  also  imprisonment  for  nonpayment  of 
lines  and  criminal  costs,  yet  conditions  attached  only  to  the  latter  classes  do  not 
apply  to  the  former. ^^  And  it  seems  where  such  commitment  is  wrongfully  contin- 
ued, a  habeas  corpus  proceeding  is  more  appropriate  than  a  petition  to  be  dis- 
charged.^**  Where  the  court  erroneously  discharges  defendant  from  an  undertaking 
whipli  as  a  fact  he  never  gave,  it  may  vacate  its  order,-'^  though  an  appeal  has  been 
taken.-^ 

A71  indiciment  for  failure  to  support  an  illegitimate  child  need  not  allege  a 
prior  adjudication  of  the  paternity,--  nor  is  such  record  admissible  -^  or  essential  to 
a  valid  conviction.-* 

Contract.'^  and  bonds  for  support.-^ 

§  4.  Legitinialion,  recognition,,  adoption.-'^ — In  Illinois  the  marriage  of  the 
])arents  legitimatizes  the  issue.-^  By  statute  in  North  Carolina,  children  born  be- 
fore January  1st,  -1868,  of  negro  parents  living  together  as  husband  and  wife  are 
legitimate  though  they  were  illegitimate  when  born.^*  ^^^lere  a  child  has  once 
been  legitimatized  by  the  inarriage  of  the  parents,  subsequent  acts  of  the  parents 
do  not  afreet  the  status  of  the  child.-'*  Slave  marriages  legalized  under  the  acts 
relating  thereto  became  legal  ab  iiiitio,  and  acting  retrospectively,  legitimated  all 
offspring.^'*  In  some  states  legitimation  may  be  affected,  except  in  certain  cases, 
by  an  aclvnowledgment  before  a  notary,^^  and  it  is  not  necessary  that  the  act  of 
acknowledgm.eut  show  that  the  case  is  not  one  of  the  excepted. ^^  Whether  the  act 
was  one  of  legitimation  or  a  mere  acknowledgment  is  determined  by  the  intent  as 
manifested  by  the  act.^^ 

Beneficial  Associations;   Beneficiaries;   Betterments,  see  latest  topical  index. 
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at  Public  Place    (436).     Keeping  a 


(434).                                                                                      I  Gaming  Place  (437). 

A.   Tlie  Offense    (434).     Validity   of  Reg-  '  B.   Indictment    or   Information   and   Trial 

Illations    (435).      Cards    and    Other  i  Procedure  (438). 

Table    Games    (435).      Racing    and  1  §  2,     Penalties      ami      Seizure      of      Imple- 

Race  Tracks   (436).     Slot  Machines  |  inent.s;  Injunction  (439). 

(436).      Dealing    in    Futures    (436).  §  3.     Recovery  Baclc  of  Money  Lost  (440). 
Guessing-  Contests   (436).     Gaming  | 

Gambling  contracts  ^*  and  lotteries  ^^  are  treated  elsewhere. 
§  1.     The   offense   and   criminal  prosecutions.     A.  The   offense.^^ — Gambling 
is  the  playing  of  a  game  of  chance  or  skill  for  money  or  other  stakes,  or  betting  on 


1355,  which  is  applicable  only  to  criminal 
actions.  State  v.  Morgan  [N.  C]  53  S.  E. 
142. 

18, 1».     State  V.  Morgan  [N.  C]  53  S.  E.  142. 

20,21.     Burnham  v.   Tryon,   98   N.  Y.   S.   600. 

22.  Rev.  St.  3140 — 2,  does  not  require 
sucli  an  adjudication  as  a  condition  of  guilt. 
Ogg  V.  State    [Ohio]    75  N.   E.   943. 

23.24.     Ogg   V.    State    [Ohio]    75    N.    E.    943. 

2.1, 26.     See   5  C.   L.   416. 

27.  Kurd's  Rev.  St.  1899,  p.  205,  c.  17, 
§  15.  Miner  v.  Pennington,  218  III.  220,  75 
N.   E.    919. 

28.  Code  §  12S1,  rule  13.  Bettis  v.  Avery 
[N.   C]    52   S.   E.   584. 

29.  Where  a  slave  marriage  became  le- 
galized by  virtue  of  the  relation  continuing 
until  the  Act  of  March  10,  1866  (Laws  1866, 
p  99,  c.  401),  went  into  effect,  the  subse- 
quent abandonmont  of  the  wife  did  not  af- 
fect the  status  of  the  children.  Nelson  v. 
Hunter    [N.  C]    53   S.   E.   430. 


30.  Act  of  March  10,  1866  (Laws  1866, 
p.  99,  c.  40).  Nelson  v.  Hunter  [N.  C]  53 
S.    E.    439. 

31.  Civ.  Code  190'0,  art  200.  Davenport  v. 
Davenport    [La.]    41    So.    240. 

32.  Burden  of  proving  such  fact  rests 
upon  the  party  attacking  the  legitimation. 
Davenport  v.  Davenport    [La.]    41   So.   240. 

33.  Where  a  father  declares  that  he  ac- 
knowledges the  child  and  "does  hereby 
legitimate  him,"  and  further  that  he  wishes 
him  to  inherit  as  if  born  in  lawful  wedlock, 
the  act  is  one  of  legitimation,  though  he 
further  declares  that  he  does  "hereby  legiti- 
mate said  child"  as  is  contemplated  by  a 
certain  statute,  which  statute  relates  solely 
to  acknowledgments.  Davenport  v.  Daven- 
port  [La.]    41  So.   240. 

34.  See  Gambling  Contracts,  5  C.  L.  1571, 

35.  See  Lotteries,   6  C.   L.   487. 
3fi.      See  5  C.  L.   417. 
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tEe  result  of  a  game.-''^  One  who  bets  on  the  result  of  a  game  ma}-  be  guilty  of 
gamiug  though  he  be  not  a  player.^^  An  ordinance  reading  ''whoever  shall  gamble" 
is  broad  enough  to  cover  lay  as  well  as  professional  gauiblers.^^  Under  statutes  pro- 
hibiting gambling  with  minors  it  is  no  defense  that  the  accused  was  ignorant  that 
the  gaming  party  was  a  minor.*"  A  statute  authorizing  a  civil  action  for  the  re- 
covery of  property  lost  at  gaming  does  not  affect  the  criminal  remedy  of  the  state 
tliongh  it  provides  that  such  civil  action  shall  constitute  tlie  exclusive  penalty  for 
the  acts  specified.*^ 

Validitjj  of  regulations.'^- — The  legislature  may  confer  upon  municipalities 
po^ver  to  pass  ordinances  for  the  Siuppression  of  gambling  games  of  all  kinds,  in- 
cluding those  not  specially  penalized  by  the  statutes  of  the  state.*-^  Municipalities 
authorized  to  pass  ordinances  for  the  suppression  of  immoral  behavior  or  conduct 
calculated  to  disturb  the  peace  and  dignity  of  the  place  may  pass  ordinances  for 
the  punishment  of  gambling.**  A  statute  empo^vering  cities  to  suppress  billiard 
tables  passed  at  a  time  when  that  term  included  jiool  tables  authorizes  the  suppres- 
sion of  the  latter.*^  Licenses  authorizing  gaming  confer  no  such  vested  contract  or 
l)ro])erty  rights  as  equity  will  protect  by  enjoining  prosecutions  under  the  gambling 
law  ^"  but  may  be  modified,  revoked,  or  coutiniied  at  the  pleasure  of  the  state.*^ 

Cards  and  oilier  table  ganies.^^ — Draw  poker  is  gambling.*^  Statutes  in  some 
states  prohibit  card  playing  at  any  place  except  a  piivate  residence  occupied  by  a 
family/'"  and  ca.rd  playing  accompanied  by  a  bet  or  wager  at  such  a  residence  which 
is  conmionly  resorted  to  for  the  purpose  of  gaming. ^''^  In  Texas  it  is  no  offense  to 
play  a  game  of  dice  at  a  private  residence. ^'- 


37.  Card  playing'  without  evidence  of  bet- 
ling  for  money  or  other  valuable  thing 
did  not  authorize  conviction  for  g-ambling. 
Fleming  v.  State  [Ga.]  53  S.  E.  579.  That  wit- 
ness called  it  "gambling"  was  a  mere  con- 
ilusion.  Id.  That  defendant  was  caught  in 
act  of  playing  by  three  officers  who  saw  him 
engage  in  play  and  take  and  put  down  stakes 
held  sufficient  to  establish  offense  of  engag- 
ing in  game  of  chance  and  hazard.  Goslin  v. 
Corn.  [Ky.]  90  S.  W.  223.  To  gamble  is  "to 
play  or  game  for  money  or  otlier  stakes." 
Gity  of  Shreveport  v.  Bowen  [La.]  40  So. 
S59. 

3S.  Instruction  that  if  defendant  played 
or  bet  for  money  contrary  to  the  state  law^  he 
v/ould  be  guilty  held  not  erroneous.  Groves 
v.  State,  123   Ga.   570,  51   S.  E.  627. 

3!>.  City  of  Lake  Charles  v.  Roy  [La.]  40 
So.  362. 

40.  Rev.  St.  1899,  §  2193.  Quo  warranto 
against  corporation.  State  v.  Delmar  Jockey 
Club  [Mo.]  92  S.  W.  185.  But  under  Ky.  St. 
1903,  §  1972,  prohibiting  one  from  knowingly 
allowing  a  minor  ta  play  a  game  on  a  bil- 
liard table  owned  or  controlled  by  him,  it 
must  appear  that  accused  knew  that  the 
player  was  a  minor.  Commonwealtli  v.  Wills 
[Ky.]   89  S.  W.   144. 

41.  In  re  Opinion  of  the  Justices  [N.  H.] 
63  A.  505.  Laws  1905.  p.  648,  c.  232,  creating 
the  "New  England  Breeders'  Club"  and  au- 
thorizing it  to  hold  races,  offer  purses,  etc., 
but  requiring  it  to  prohibit  betting  on  races 
and  authorizing  a  civil  action  for  the  recov- 
ery of  money  or  property  wagered,  did  not 
authorize  the  corporation  to  allow  betting  on 
horse  races  on  its  grounds,  though  the  act 
provided  that  such  action  should  be  the  ex- 
clusive penalty  for  the  acts  specified,  but 
such  acts  still  remained  criminal.     Id. 


42.  See  5  C.  L.  418. 

43.  Such  as  poker.  City  of  Lake  Charles 
V.  Roy  [La.]   40  So.  362. 

44.  In  Kentucky  cities  of  the  fourth  class 
so  authorized  may  suppress  gaming.  White 
V.  Com.   [Ky.]    92  S.  W.  285. 

45.  Gen.  St.  1901,  §  1129,  empowering 
cities  to  suppress  billiard  tables  enacted 
wliile  that  term  included  tables  substantially 
the  same  as  pool  tables  at  the  present  time. 
City  of  Clearwater  v.  Bowman  [Kan.]  82  P. 
526.  Must  be  construed  in  light  of  the  ap- 
proved usage  of  words  at  the  time  of  its  en- 
actment.    Id. 

46.  47.  Littleton  v.  Burgess  [Wyo.]  82  P. 
864. 

48.  See  5  C.  L.  418. 

49.  City  of  Shreveport  v.  Bowen  [La.]  40 
So.   859. 

50.  Where  a  house  was  occupied  only  by 
two  boys,  17  and  15  years  old,  the  rest  of  the 
family  having  moved  away,  gaming  was  not 
autliorized  there  as  at  a  private  residence  oc- 
cupied by  a  family.  McCollum  v.  State  [Tex. 
Cr.  App.]  92  S.  W.  848.  Evidence  insufficient 
to  sustain  conviction  of  playing  game  of 
cards.  Hale  v.  State  [Tex.  Cr.  App.]  90  S.  W. 
654.  Evidence  insufficient  to  support  convic- 
tion for  card  playing  or  betting.  Abies  v. 
State  [Tex.  Cr.  App.]  92  S.  W.  414.  Evi- 
dence insufficient  to  support  conviction  of 
gaming  with  cards.  Berry  v.  State  [Tex.  Cr. 
App.]   85  S.  W.  14. 

51.  The  playing  of  cards  at  a  private  resi- 
dence occupied  by  a  family  and  commonly 
resorted  to  for  the  purpose  of  gaming  is  not 
an  offense  unless  accompanied  by  a  het  or 
wager.  Under  Pen.  Code,  arts.  379,  381,  as 
amended  by  Acts  27th  Leg.  p.  26,  c.  22.  Gal- 
legos  V.  State  [Tex.  Cr.  App.]  95  S.  W.  123. 
To  sustain  a  conviction  for  playing  cards  at 
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Facing  and  race  tracTvS.^^ — Gaming  includes  horse  racing;^*  and  pool  selling, 
book  making,  or  betting  upon  horse  races,  is  generally  considered  gambling. ^^ 
Pool  selling  and  book  making  ^"  and  the  operation  of  pool  rooms  ^'^  are  generally 
prohibited.  Where  offers  are  made  and  bets  received  and  paid  within  the  state,  it 
is  no  defense  to  a  jjrosecution  for  operating  a  pool  room,  that  they  are  telegraphed 
to  a  confederate  out  of  the  state.^^  Authority  to>  conduct  the  business  of  pool  sell- 
ing and  bookmaking  does  not  include  the  right  to  transact  such  business  with 
minors  contrary  to  statute.^" 

Slot  macliines.'^^ — The  operation  of  slot  machines  is  gambling  though  the  opera- 
tor cannot  lose,  provided  the  element  of  chance  is  still  present.''^ 

Dealing  in  futures  where  delivery  is  not  intended  is  gambling.®^ 

Guessing  contests  are  generally  considered  within  the  statutes  prohibiting  lot- 
teries and  schemes  of  chance.^^ 

Gaming  at  public  place.^^ — An  ordinance  imposing  a  penalty  on  inmates  or  fre- 
quenters of  gambling  houses  is  a  reasonable  exercise  of  the  police  power  and  valid."'* 
Any  place  made  public  by  the  assemblage  of  people  is  a  public  place  within  the 
meaning  of  statutes  proliibiting  gaming  at  public  places."*'     Tlius  any  place  is  a 


a  private  residence  it  must  be  shown  that  the 
place  was  commonly  resorted  to  for  that  pur- 
pose. Handy  v.  State  [Tex.  Cr.  App.]  92  S.  "W. 
848.  Defendant  could  not  be  convicted  for 
gaming  in  his  private  residence  on  proof  of 
only  one  playing  and  no  evidence  that  the 
place  was  commonly  resorted  to  for  the  pur- 
pose of  gaming.  Spencer  v.  State  [Tex.  Cr. 
App.]  92  S.  W.  847.  Perjury  could  not  be 
predicated  on  false  testimony  given  before 
grand  jury,  where  indictment  therefor  did 
not  allege  that  there  was  any  bet  or  wager 
in  the  offense  investigated.  Gallegos  v.  State 
[Tex.  Cr.  App.]  95  S.  W.  123.  Whether  ac- 
cused had  seen  certain  parties  play  was  not 
the  material  inquiry  before  the  grand  jury 
as  it  was  no  offense  to  see  them  play.     Id. 

52.  VS'aggoner  v.  State  [Tex.  Cr.  App.]  92 
S.  W.  SS. 

53.  See  5  C.  L.  419. 

54.  In  re  Opinion  of  the  Justices  [N.  H.] 
63  A.  505. 

55.  Within  Pub.  St.  1901,  c.  270,  §  6,  pro- 
hibiting gambling  places.  In  re  Opinion  of 
the  Justices   [X.  H.]   63  A.  505. 

58.  Act  March  21,  1905  (Laws  1905,  p.  131), 
"prohibiting  book-making  and  pool-selling" 
not  unconstitutional  in  that  title  contains 
more  than  one  subiect.  State  v.  Delmar 
Jockey  Club   [Mo.]   92  S.  W.  185. 

57.  Act  No.  128,  p.  292,  of  1904,  providing 
for  tlie  suppression  of  "pool  rooms,"  de- 
claring their  operation  to  be  gambling  and 
providing  punishment,  is  not  unconstitu- 
tional or  inoperative  for  failing  to  define  the 
crime  denounced.  State  v.  Rliodes  [La.]  39 
So.  972;  State  v.  Rabb  [La.]  39  So.  971.  Not 
unconstitutional  or  inoperative  for  obscurity 
in  defining  "pool  room."  State  v.  Ma- 
loney  [La.]  39  So.  539.  Statutes  must  be 
construed  with  reference  to  the  evil  sought 
to  be  remedied  and  the  popular  signification 
of  terms  of  whose  meaning  the  court  will 
take  notice.  Id.  The  words  "pool  room" 
and  "turf  exchange"  are  used  synonymously. 
State  V.  Rabb  [La.]  39  So.  971.  "Pool  room" 
in  Act  128,  p.  292,  of  1904,  and  "turf  ex- 
changes" in  Act  127.  p.   291,  of  1904,  held  to 


mean  rooms  or  places  where  gambling  or 
betting  on  horse  races  is  carried  on.  State 
V.  Maloney  [La.]  39  So.  539.  That  the  of- 
fense was  committed  at  a  cigar  store  was 
not  incompatible  with  the  idea  that  the  pool 
room  was  kept  in  that  cigar  store,  the  ques- 
tion being  one  of  fact.  State  v.  Rabb  [La.] 
39  So.  971. 

58.  Pool  room  away  from  tracks  within 
state.     State  v.  Maloney  [La.]  39  So.  539. 

59.  State  V.  Delmar  Jockey  Club  [Mo.]  92 
S.  W.  185. 

60.  See  5  C.  L.  419. 

61.  Maintenance  and  operation  of  slot  ma- 
chine giving  at  least  five  cents,  and  possibly 
more,  in  trade  for  a  nickel,  violated  Liquor 
Law  1896,  p.  66,  c.  112,  §  23,  subd.  7,  prohibit- 
ing gambling  in  a  saloon.  In  re  Cullinan, 
99  N.  Y.  S.  1097.  Criticizing  and  comparing 
Cullinan  v.  Hosmer,  100  App.  Div.  148,  91 
N.  Y.  S.  607. 

62.  Evidence  sufficient  to  sustain  convic- 
tion of  gambling  in  cotton  futures.  Barnes 
v.  State  [Ark.]  91  S.  W.  10.  See,  also,  Gam- 
bling Contracts,  5  C.  L.  1571. 

63.  See,  also.  Lotteries,  6  C.  L.  487.  A  con- 
test by  which  part  of  a  newspaper  subscrip- 
tion w^as  paid  for  the  privilege  of  guessing 
on  votes  cast  at  an  election,  the  nearest 
guesser  to  receive  a  portion  of  the  fund  cre- 
ated by  the  contributions  ^n^as  unlawful 
witliin  the  statute  of  Oiiio  prohibiting  lot- 
teries and  schemes  of  cliance.  Stevens  v. 
Cincinnati  Times-Star  Co.,  72  Ohio  St.  112, 
73  N.  E.  1058. 

64.  See  5  C.  L.  419. 

65.  Lane  v.  Springfield,  120  111.  App.  5. 
Ordinance  imposing  penalty  on  one  "found" 
in  sucli  house  is  not  unreasonable.  Flynn  v. 
Springfield,  120  111.  App.  266. 

6G.  Ferrell  v.  Opelika  [Ala.]  39  So.  249. 
The  word  "public"  in  requested  instruction 
as  to  what  would  constitute  a  public  place, 
held  confusing  and  autliorized  refusal  of 
charge..  Id.  Gambling  ordinance  remained 
in  force  after  cliange  from  district  to  city  of 
Opelika  and  adoption  of  new  charter  Feb.  20, 
21,  1899.     Id. 
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public  one  where  the  parties  can  be  seen  from  the  highway,®"  though  only  by  careful 
observers.^^  but  to  make  the  place  a  private  one  it  is  not  necessary  that  it  should  be 
entirely  shut  off  from  all  view.®^  A  boarding  house  is  not  per  se  a  public  pla.ce.'*' 
When  the  evidence  tends  to  show  that  a  dwelling  is  used  for  other  than  private  pur- 
poses and  as  a  resort  by  those  who  would  indulge  in  gaming,  the  question  of  its 
being  a  public  place  is  for  the  juryJ^ 

Keeping  a  gaming  place~'^ — Statutes  generally  prohibit  the  keeping  of  gaming 
places,'^  and  all  persons  concerned  therein  are  held  equally  guilty.'^  The  offenses 
of  keeping  and  maintaining  a  gambling  house  and  of  being  an  inmate  or  frequenter 
of  such  a  house  are  separate  and  distinct  and  separate  penalties  imposed  by  ordinance 
for  each  may  be  collected  in  the  same  action  from  one  person."^  The  setting  up  ^" 
or  exhibiting,^^  of  gambling  de\dces  ''^  or  permitting  gambling  to  be  conducted  ^^ 
on  one's  premises,*"  or  on  premises  under  one's  control  ®^  or  in  his  possession,^-  is 
generally  .prohibited  by  statute.     Ivnowingly  renting  premises  for  gaming  purposes 


67.  Error  to  charge  that  if  the  place 
where  cards  were  played  w^as  within  seventy- 
five  yards  from  a  certain  public  road  and 
could  be  seen  therefrom,  it  was  a  public 
place.  The  question  was  whether  the  parties 
who  were  playing  cards  and  not  the  place 
where  they  played  could  be  seen  from  the 
highway.     Brannon  v.  State  [Ala.]  39  So.  983. 

68.  V^^here  accused  bet  on  a  game  of  cards 
in  the  daytime  within  fifteen  steps  from  pub- 
lic road  and  the  game  and  betting  were  seen 
from  the  road,  the  place  was  public  though 
the  playing  and  betting  might  have  been 
seen  only  by  careful  observers.  Davis  v. 
State    [Ala.]    41    So.    404. 

69.  A  place  in  a  private  yard  shut  out  of 
view  from  tlie  public  higiiway  was  not  a 
public  place.  Walker  v.  State  [Ala.]  41  So. 
176.  It  was  not  necessary  that  the  place 
should  be  completely  surrounded  by  obstruc- 
tions. It  was  sufficient  that  the  view  was 
shut  off  from  the  public  road.     Id. 

70.  Walker  v.  State  [Ala.]  41  So.  176.  That 
place  where  cards  were  played  was  in  yard 
of  a  boarding  house  did  not  make  it  public 
in  absence  of  proof  that  any  other  game  had 
ever  been  played  there.     Id. 

71.  Ferrell  v.  Opelika   [Ala.]    39   So.  249. 

72.  See  5  C.  L.  419. 

73.  Evidence  held  sufficient  to  support  a 
general  verdict  of  guilty  on  three  counts, 
viz.,  keeping  a  gaming  house,  keeping  a 
gaming  table,  and  gaming.  Groves  v.  State, 
123  Ga.  570,  51  S.  E.  627.  Evidence  held  suf- 
ficient to  sustain  a  conviction  for  unlawfully 
keeping  a  gambling  house.  State  v.  Hoyle 
[Minn.]   107  N.  W.  1130. 

74.  Held  not  error  to  instruct  that  if  ac- 
cused loaned  money  to  another  for  purpose 
of  maintaining  gaming  house  and  thereafter 
visited  the  house  and  did  anything  toward 
keeping  and  maintaining  such  house  so  kept 
and  maintained  for  gaming  he  would  be 
guilty  equally  with  such  other  person  "inas- 
much as  keeping  and  maintaining  a  gaming 
;i?)use  in  Georgia  is  a  misdemeanor  and  all 
persons  concerned  in  such  keeping  and  main- 
taining are  principals."  Groves  v.  State,  123 
Ga.   570,  51  S.  E.  627. 

75.  Lane  v.  Springfield,  120  111.  App.   5. 

76.  Conviction  for  setting  up  gambling 
devices  held  proper  on  the  evidence.  City  of 
Mexico  V.  Harris,  115  Mo.  App.  707,  92  S.  W. 
505. 


77.  Evidence  held  to  sustain  conviction 
for  exhibiting  gaming  table  though  there 
was  no  positive  testimony  that  defendant 
knew  that  games  of  chance  were  being 
played  upon  the  pool  table.  Moore  v.  State 
[Tex.  Cr.  App.]  92  S.  W.  10S3.  Evidence  in- 
sufficient to  sustain  conviction  for  exhibit- 
ing a  gaming  table  in  that  accused  was  not 
in  charge  of  the  pool  table  or  pool  hall. 
Moore  v.  State  [Tex.  Cr.  App.]  92  S.  W.  1082. 
One  ■R'ho  conducts  a  pool  room  does  not  ex- 
hibit a  gaming  table  and  bank  merely  be- 
cause certain  parties  frequent  the  room  and 
bet  the  table  fees  unless  he  knows  of  the 
custom  and  permits  it.  Berry  v.  State  [Tex. 
Cr.  App.]   92  S.  W.  1081. 

78.  Dice  is  a  gambling  devise  within 
Burns'  Ann.  St.  1901,  §  2181,  prohibiting  the 
keeping  or  exhibiting  for  gain  of  any  gam- 
bling device,  etc.,  "of  any  kind  or  descrip- 
tion under  any  iiame  or  denomination  what- 
ever," and  is  not  excluded  by  tlie  rule  ejus- 
dem  generis,  "^'hite  v.  State  [Ind.  App.]  76 
N.   E.  554. 

79.  Under  Kj'.  St.  1903,  §  1967,  prohibiting 
one  from  permitting  the  games  mentioned 
in  sectiion  1960,  to  be  conducted  on  one's 
preniises,  one  may  be  indicted  for  permit- 
ting the  game  of  craps  to  be  conducted,  and 
the  indictment  need  not  state  that  the  game 
was  permitted  for  compensation,  percentage, 
or  commission.  Herr  v.  Com.  [Ky.]  91  S.  W. 
666. 

80.  Evidence  sufficient  to  support  convic- 
tion for  permitting  game  of  craps  to  be  con- 
ducted on  defendant's  premises  contrary  to 
Ky.  St.  1903,  §  1967.  Herr  v.  Com.  [Ky.]  91 
S.  W.  66  6. 

81.  Where  defendant  rented  the  third 
floor  of  a  house  to  others  for  bed  rooms, 
evidence  of  gaming  on  that  floor  on  anly  one 
occasion  held  insufficient  to  convict  for  per- 
mitting gaming  in  house  under  his  control, 
his  testimony  excluding  the  idea  that  he  was 
av.are  of  suc'n  .gaming.  Brown  v.  State  [Tex. 
Cr.  App.]   93  ».  W.  723. 

82.  An  ordinance  against  any  person  set- 
ting up  or  permitting  to  be  set  up,  gambling 
devices  in  premises  owned  by  him  or  in  his 
possession  is  directed  not  onlj'  against  an 
owner  or  proprietor  but  also  against  a  mere 
occupant.  City  of  Mexico  v.  Harris,  115  Mo. 
App.  707,  92  S.  W.   505. 
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is  also  frequently  prohibited,^^  but  one  who  does  not  rent  premises  for  gaming  pur- 
poses is  under  no  obligation  to  discover  the  use  to  which  the)"  are  subsequently  put.*** 

(§  1)  B.  Indictment  or-  information  and  trial  procedure.^^ — The  language  of 
the  statute  sufficiently  states  the  offense  charged  though  other  matters  are  neces- 
saril}-  included.®"  An  indictment  charging  different  ways  of  committing  the  same 
offense  is  not  objectionable  as  a  misjoinder  of  distinct  causes.'*^  An  accusation  of 
playing  and  betting  "at  a  game  played  with  cards"  need  not  set  out  the  name  of 
the  game.-'^  A  charge  that  defendant  bet  and  wagered  need  not  aver  that  money 
or  something  of  value  was  bet  or  wagered/''  and  an  indictment  for  renting  a  house 
for  gaming  need  not  state  the  name  of  the  tenant. '■'°  Indictments  in  the  alternative 
are  generally  held  bad.''^  On  an  indictment  charging  defendants  with  having  played 
a  game  together,  evidence  of  a  joint  game  is  necessary  for  conviction.^-  An  in- 
dictment charging  betting  at  a  game  of  dice  and  permittins;  dice  to  be  played  on 
one's  premises  does  not  justify  a  conviction  for  exhibiting  a  banking  game.^^  Where 
a  case  is  tried  on  affidavit,  the  state  is  not  bound  to  rely  for  conviction  on  the  game 
the  witness  had  in  mind  when  he  made  the  affidavit.®* 

That  a  certain  jilace  is  maintained  as  a  gambling  house  may  be  shown  by  the 
general  reputation  of  tlie  place.®^  by  the  reputation  of  its  inmates  and  frequenters 
as  professional  gamblers,®''  and  by  gambling  paraphernalia  found  at  the  place.®' 
A  place  not  being  per  se  a  pul)lic  one,  proof  of  other  games  played  there  is  admissi- 
ble to  show  that  it  was  a  public  place.®®  Where  guilty  knowledge  is  the  gist  of 
the  offense  anything  showing  the  existence  of  such  knowledge  is  admissible  in  evi- 
dence, it  being  immaterial  when  or  from  what  source  such  knowledge  was  acquired.®® 
The  court  will  take  judicial  notice  of  the  meaning  of  the  term  pool  room.^  Other 
applications  of  the  ordinary  rules  of  evidence  -  and  instructions  ^  in  criminal  cases 
are  sfiven  in  the  notes. 


83.  Bashinski  v.  State,  123  Ga.  508,  51  S.  E. 
499.  But  if,  at  the  time  of  renting,  tiie  cir- 
cumstances were  such  as  to  charge  him 
with  notice  that  tlie  premises  were  being  or 
would  be  used  for  gaming  tlie  jury  is  au- 
thorized to  find  tiiat  lie  had  knowledge  that 
the  premises  would  be  so  used.     Id. 

84.  Instruction  criticized.  Bashinski  v. 
State,  123  Ga.   508,  51  S.  E.  499. 

8:5.     See  5  C.  L.   420. 

88.  Information  under  Rev.  St.  1899,  §  439, 
for  permitting  minor  to  play  on  ganaing 
table  was  sufficient,  thougli  name  of  defend- 
ant had  to  be  stated  therein.  State  v.  Bell, 
115  Mo.  App.  13,  90  S.  W.  757. 

87.  Penal  Code  1895,  §  398,  penalizing  the 
keeping  of  a  gaming  house  or  renting  a 
house  for  gaming  defines  but  a  single  of- 
fense committable  in  any  of  the  three  ways 
therein  designated  so  that  an  indictment  of 
two  counts,  one  charging  tlie  keeping  of  a 
gaming  house  and  tlie  ot'lier  a  renting  for 
gaming  did  not  misjoin  distinct  offenses. 
Bashinski  v.   State,   123  Ga.   508,   51   S.   E.    499. 

88.  Demurrer  without  merit.  Slade  v. 
State   [Ga.]   54  S.  E.  750. 

89.  Handy  v.  State  [Tex.  Cr.  App.]  92  S. 
W.  848. 

90.  Bashinski  v.  State,  123  Ga.  508,  51 
S.  E.  499. 

91.  Accusation  cliarging  that  accused  did 
"unlawfully  play  and  bet  for  money  or  other 
valuable  thing  at  a  game  of  skin  or  otlier 
game  played  with  cards,"  bad  as  against 
special  demurrer.  Haley  v.  State  [Ga.]  52 
S.  E.  159.     Statement  of  court  that ,ij^ j^ould 


confine  state  to  proof  of  bet  of  money  at 
game  of  skin  did  not  cure.  Id.  Indictment 
that  accused  bet  at  a  "gaming  table  or  bank" 
held  bad  though  the  words  "to  wit.  a  pool 
table"  followed.  Taylor  v.  State  [Tex.  Cr. 
App.]   95  S.  V\^  119. 

92.  Reno  v.  State   [Miss.]    41  So.  7. 

93.  Waggoner  v.  State  [Tex.  Cr.  App.]  92 
S.  W.  38. 

94,  Winston  v.   State   [Ala.]    41   So.   174. 

95,  96.  State  v.  Hoyle  [Minn.]  107  N.  W. 
1130. 

97.  Not  inadmissible  because  officers 
forced  their  way  into  room.  State  v.  Hoyle 
[Minn.]   107  N.  W.  1130. 

»S.  Boarding  house.  Winston  v.  State 
[Ala.]    41  So.  174. 

99.  In  prosecution  for  renting  premise? 
for  gaming,  evidence  that  defendants'  al- 
leged tenant  had  been  a  professional  gam- 
bler for  longer  tlian  period  of  limitations, 
held  admissible.  Bashinski  v.  State,  123  Ga. 
508.   51   S.   E.   499. 

1.  State  V.  Maloney   [La.]    39  So.   539. 

2.  Testimony  that  defendant  was  lessee 
of  the  premises  during  period  witliin  which 
it  was  alleged  gaming  was  carried  on  in  the 
liouse,  admissible  to  show  his  control  over 
the  premises.  Basliinski  v.  State,  123  Ga. 
508,  51  S.  E.  499.  Evidence  of  prior  convic- 
tion of  similar  offense  or  pendency  of  a  like 
indictment,  offered  by  state,  was  incompe- 
tent and  hurtful.  Id.  In  prosecution  for 
setting  up  gambling  devices,  evidence  of 
complaint  against,  and  plea  of  guilty  by.  de- 
fendant in  a  previous  prosecution  for   gam- 


7  Cur.  Law. 


BETTIXG  AXD  GAMIXG  §  3. 


439 


A  conviction  for  gaming  is  not  a  bar  to  a  subsequent  prosecution  for  setting  up 
a  gambling  device.*  A  constitutional  provision  malcing  a  conviction  under  a  mu- 
nicipal ordinance  a  bar  to  further  prosecution  for  the  same  offense,  applies  to  con- 
victions for  gaming."  The  minimum  punishment  for  gaming  may  be  fixed  by  one 
statute  and  the  maximum  by  another.**  Where  the  statute  authorizes  a  city  to 
punish  tlie  violation  of  its  ordinances  by  fine  only,  a  clause  in  an  ordinance  provid- 
ing either  a  fine  or  imprisonment  for  gambling  is  not  entirely  void,  but  the  part' 
relating  to  imprisonment  may  be  treated  as  surplusage.'^ 

§  2.  Penalties  and  seizure  of  implements;  injunction.^ — The  complaint  in  a 
ci^'il  action  to  recover  a  penalty  for  violating  a  municipal  ordinance  prohibiting  the 
setting  up  and  keeping  of  gaming  devices  is  sufficient  if  it  notifies  defendant  of  the 
ordinance  violated,  and  is  definite  enough  to  bar  another  prosecution  for  the  same 
offense.^  The  continuous  operation  of  a  gambling  house  authorizes  the  imposition 
of  l)ut  one  penalty  under  an  ordinance  imposing  a  penalty  upon  any  one  setting  tip, 
keeping,  or  maintaining  such  a  house.^°  Statutes  authorizing  the  seizure  and  de- 
struction of  gaining  devices  are  generally  considered  constitutional  and  embrace 
devices  wliich  may  he  used  for  other  than  gaming  purposes."     A  state  recognizing 


bling  based  on  the  same  transaction,  held 
competent  to  show  that  a  certain  table  pro- 
duced in  evidence  was  used  as  a  gambling 
device.  City  of  Mexico  v.  Harris,  115  Mo. 
App.  707,  92  S.  W.  505.  Indefiniteness  of 
question  as  to  other  games  played  cured  by 
answer  of  witness  showing'  time  within 
which  they  must  have  been  played.  Wins- 
ton V.  State  [Ala.]  41  So.  174.  "This  gam- 
bling took  place  the  same  night  E.  was 
killed  at  C.'s"  was  prejudicial  where  not  ad- 
mitted for  purpose  of  showing  when  alleged 
gambling  occurred.  Fleming  v.  State  [Ga. ] 
53  S.  E.  579. 

3.  Defendant  ^vas  not  prejudiced  by  the 
omission  of  the  •word  "with"  in  the  instruc- 
tion. "This  is  a  prosecution  charging  de- 
fendant— keeping  and  exhibiting  a  gambling 
device."  White  v.  State  [Ind.  App.]  76  N.  E. 
554. 

4.  Citj'  of  Mexico  v.  Harris,  115  Mo.  App. 
707,  92  S.  W.  505. 

5.  Under  Const.  §  168,  there  could  be  no 
prosecution  in  the  circuit  court  for  an  of- 
fense of  gaming  for  -w^hich  defendant  had 
been  convicted  in  the  police  court  of  a  city 
of  the  fourth  class.  White  v.  Com.  [Ky.]  92 
S.  "W.    285. 

6.  In  Idaho  the  Anti-Gambling  Act  (Sess. 
Laws  1899,  p.  389),  merely  fixes  the  inini- 
mum  punishment  for  gambling  at  a  fine  of 
not  less  than  |200  or  imprisonment  in  the 
county  jail  for  not  less  than  four  months, 
the  maximum  being  fixed  by  §  6313,  Rev.  St. 
1887.  at  $300  fine  and  six  months  imprison- 
ment, so  that  upon  a  conviction  under  the 
Anti-Gambling  Act,  the  court  could  impose 
both  a  fine  of  $250  and  imprisonment  for 
three  months.  In  re  Burgess  [Idaho]  84  P. 
1059. 

7.  City  of  Clearwater  v.  Bowman  [Kan.] 
82  P.  526. 

8.  See  3   C.  L.   505. 

9.  Sufficient.  City  of  Mexico  v.  Harris, 
115  Mo.  App.  707,  92  S.  W.  505.  Immaterial 
whether  complaint  conformed  to  affidavit  on 
which  it  purported  to  be  based  as  statute  did 
not  require  it  to  be  supported  by  affidavit. 
Id. 


10.  Lane  v.  Springfield,  120   111.  App.   5. 

11.  Furth  V.  State,  72  Ark.  161,  78  S.  "W. 
759.  Sand.  &  H.  Dig.  §§  1618,  1619,  not  void 
for  uncertainty  or  ambiguity.  Id.  Willson 
Act  1901,   p.   114.  did  not   repeal   it.     Id. 

>iOTE.  ,  Right  to  seixe  gambling  de^-ice.s: 
Gambling  apparatus  is  subject  to  summary 
seizure  and  detention  or  destruction  under 
the  police  power:  Board  of  Police  Com'rs  v. 
Wagner,  93  Md.  182,  86  Am.  St.  Rep.  423,  5?. 
L.  R.  A.  775;  Frost  v.  People,  193  111.  635,  86 
Am.  St.  Rep.  352.  However,  if  property  may 
be  used  for  legal  as  well  as  for  gambling 
purposes,  it  seems  that  the  police  have  no 
authority  to  seize  it  as  a  preventive  meas- 
ure, unless  it  is  first  established  that  the 
property  was  procured  or  held  for  an  illegal 
purpose:  Wagner  v.  Upshur,  95  Md.  519,  93 
Am.  St.  Rep.  412.  In  Kite  v.  People,  32 
Colo.  5,  74  P.  886,  a  statute  providing  for  the 
summary  seizure  and  destruction  of  gam- 
bling devices  is  upheld  as  constitutional. 
The  opinion  of  the  court  reads,  in  part,  as 
follows:  "The  specific  objections  now  urged 
are,  first,  that  the  foregoing  statute  is  un- 
constitutional in  that  it  violates  section  25 
of  aricle  2  of  our  constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  in  the  respect  that  no  provision  for 
a  jury  trial  is  made;  and,  second,  that,  in- 
asmuch as  this  wheel  might  have  been  used 
for  some  other  purpose  than  for  gambling, 
and  the  intervener  Assmussen,  as  the  mort- 
gagee, though  leaving  it  in  the  possession 
of  the  mortgagor,  was  not  aware  of  its  use 
for  an  illegal  purpose,  and  did  not  know- 
ingly permit  of,  or  give  his  consent  to,  such 
use,  the  destruction  as  to  him  is  illegal. 
Since  the  defendant  made  no  demand  for  a 
jury,  but  consented  to  a  hearing  by  the 
judge,  we  might  very  properly  hold  that  he 
cannot  be  heard  here  to  say  that  he  was  de- 
prived of  the  right  to  a  jury  trial.  But 
there  is  a  much  more  satisfactory'  way  to 
decide  the  point.  The  right  of  trial  by  jury 
does  not  apply  to  this  proceeding.  As  was 
said  in  Mclnerney  v.  Denver,  17  Colo.  302. 
313,   29   P.   516:    'Though  a  particular   offense 
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the  validity  of  a  statute  authorizing  ])ool  selling  hy  a  corporation  is  estopped  to 
forfeit  its  franchise  for  so  doing. ^^ 

In  Texas  the  habitual  use,  actual  or  threatened,  of  any  premises  for  the  purpose 
of  gaming,  may  be  restrained  by  injiuiction  at  the  suit  of  the  state  or  any  citizen 
thereof.^^ 

§  3.  Becovery  hack  of  money  lost.^* — In  the  absence  of  statute,  money  ad- 
vanced for  the  purpose  of  gaming  cannot  be  recovered,'^-'^  but  one  who  does  not  par- 
ticipate in  a  gambling  transaction  may  recover  money  advanced  to  the  loser  after 
the  gaml)ling  has  taken  place  for  the  purpose  of  enabling  him  to  pay  the  gambling 
debt.^'^  So,  too,  one  may  recover  money  lost  on  a  pre.tended  wager  vv^here  the  loss 
is  due  to  a  fraudulent  conspiracy  on  the  pajt  of  the  other  participants.^'^  Statutes 
have  been  passed  in  most  jurisdictions  authorizing  a  civil  action  in  the  name  of  the 


may  have  been  unknown  to  the  common  or 
statutory  law  before  the  adoption  of  our  con- 
stitution, yet  if  it  clearly  belongs  to  a  class 
of  offenses  that  %vere  tlieretofore  not  triable 
by  jury,  the  constitutional  guaranties  re- 
lating to  jury  trials  do  not  apply.'  Under 
similar  statutes  in  other  states  the  doctrine 
has  been  firmly  established  that  the  pro- 
ceeding provided  for  in  the  foregoing  sec- 
tion is  in  rem,  that  it  is  summary,  and  the 
constitutional  right  to  a  jury  trial  does  not 
exist:  Glennon  v.  Bi-itton,  155  111.  232,  40 
N.  E.  594;  Frost  v.  People,  193  111.  635,  86 
Am.  St.  Rep.  352;  Oppenheimer  v.  Lalor,  36 
Misc.  Rep.  546,  73  N.  Y.  S.  948;  Commercial 
Ins.  Co.  V.  Scammon,  123  111.  601,  14  N.  E. 
fi66;  Davidsoa  v.  New  Orleans,  96  U.  S.  97, 
;  '-  Law.  Ed.  616;  Waples'  Proceedings  in 
Rem,  §§  23,  24,  65,  68,  72,  110,  140,  231,  238; 
Lawton  v.  Steele,  152  U.  S.  133,  38  Law.  Ed. 
385;  2  State  and  Federal  Control  of  Persons 
and  Prop.  p.  826.  In  Frost  v.  People,  193  111. 
635,  86  Am.  St.  Rep.  352,  speaking  of  a  stat- 
ute much  like  ours,  tlie  court  said:  'Trial  by 
jury  was  never  a  right  in  summary  pro- 
ceedings, and  the  legislature  did  not  violate 
the  constitution  by  providing  that  gaming 
implements  and  apparatus  should  be  de- 
stroyed, after  a  hearing,  under  the  direction 
of  the  judge,  justice  or  court.'  Tliis  observa- 
tion has  our  approval.  The  record  shows 
that  this  v/heel  was  not  only  u.sed  for  gam- 
bling purposes,  but  such  was  the  only  use 
to  wliich  it  could  reasonably  be  devoted.  It 
was  purchased  with  that  distinct  object  in 
view,  was  so  used,  and  for  no  other  purpose. 
When  it  was  left  by  the  mortgagee  in  the 
possession  of  the  mortgagor,  it  was  known 
that  the  latter  miglit,  if  lie  sa^w  fit,  con- 
tinue to  use  it,  as  he  had  theretofore,  for  the 
purposes  inhibited  by  the  statute.  The  fact 
that  Assmussen,  the  mortgagee,  did  not  ex- 
pressly, or  otlierwise,  give  his  consent  that 
the  mortgagor  might  use  it  for  gambling 
purposes,  and  that  the  mortgagee  did  not 
permit,  or  know  of,  such  use,  is  not  mate- 
rial. According  to  the  decided  v/eight  of 
authority,  it  is  held  to  be  the  duty  of  the 
person  owning  or  having  proijerty  that 
miglit  be  put  to  illegal  uses  to  see  that  it 
Is  not  done:  Commonwealth  v.  Gaming  Im- 
plements, 155  Mass.  165,  29  N.  E.  468;  Op- 
penheimer v.  Lalor,  36  Misc.  546,  73  N.  Y.  S. 
948;  State  v.  Soucie's  Hotel,  95  Me.  518,  50 
A.  709.  In  the  case  from  Maine,  the  supreme 
court  of  that  state  Vvrell  says:  'Gambling  ap- 
paratus and  implements  are  treated  by  the 
statute  as  noxious   per  se,  and  they   are  or- 


dered destroyed  to  remove  a  danger  immi- 
nent from  their  very  existence  not  merely 
to  punisli  tlie  owner  for  an  unlawful  use. 
The  statute  by  its  terms  strikes  at  tlie  thing 
itself,  and  not  at  any  act  or  intent  of  its 
owner.  The  owner  of  this  particular  gam- 
bling apparatus  did  not  effectually  keep  it 
harmless.  It  escaped  from  liim  to  the  hurt 
of  society.  It  can,  therefore,  be  lawfully  de- 
stroyed in  the  manner  provided  by  statute." 
In  a  recent  Ohio  case  a  statute  declaring 
that  any  net  or  any  other  means  or  device 
for  catching  fish  in  violation  of  the  law  for 
their  protection  to  be  a  public  nuisance,  and 
making  it  the  duty  of  certain  public  officers 
to  destroy  such  nets  and  devices,  is  pro- 
nounced constitutional.  State  v.  French,  71 
Ohio  St.  186,  104  Am.  St.  770,  ante.  p.  770. — 
From  note  to  Woods  v.  Cottrell  [W.  Va.]  104 
Am.  St.  Rep.  1011. 

12.  State  by  receiving  and  appropriating 
tlie  money  obtained  under  Rev.  St.  1899, 
§  7419,  authorizing  book  making  and  pool- 
selling  recognized  its  validity  and  could  not 
demand  forfeiture  of  corporation  franchise 
where  such  business  was  authorized  by  its 
charter.  State  v.  Delmar  Jockey  Club  [Mo.] 
92  S.  W.  185. 

13.  Gen.  Laws  29th  Leg.  p.  372,  c.  153.  Ex 
parte  Allison  [Tex.  Cr.  App.]  90  S.  W.  492. 
District  court  could  grant  injunction  though 
county  court  might  have  had  concurrent  ju- 
risdiction. Id.  Statute  is  not  unconstitu- 
tional as  depriving  a  party  of  a  trial  by 
jury,  or  denying  him  due  process  of  law 
(Ex  parte  Allison  [Tex.  Cr.  App.]  90  S.  W. 
492;  Ex  parte  Allison  [Tex.]  90  S.  W.  870). 
but  is  valid  as  a  remedy  for  enjoining  a  pub- 
lic nuisance  though  it  may  also  prevent  the 
commission  of  a  crime  (Id.).  Constitutional 
as  to  title.  Id.  Not  invalid  because  gives 
right  of  action  to  state  or  a  citizen.  Id.  Does 
not  put  twice  in  jeopardy  for  same  offense. 
Id.;  Ex  parte  Allison  [Tex.  Cr.  App.]  90  S.  W. 
492. 

14.  See   5   C.   L.   421. 

15.  Cooley  V.  Allen   [Ky.]   90  S.  W.  1048. 

16.  Payee  did  not  know  that  note  was  ex- 
ecuted for  gambling  debt  and  did  not  par- 
ticipate in  gambling  transaction.  Note  valid. 
Ccoley  V.   Allen    [Ky.]    90   S.  W.   104S. 

17.  Plaintiff  could  recover  lar^e  sums  of 
money  which  he  was  induced  to  put  up  on 
pretended  foot  race  on  representations  that 
a  certain  party  was  sure  to  win,  where  race 
was  not  bona  flde.  Lockman  v.  Cobb  [Ark.] 
91  S.  W.  546. 
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loser,  his  legal  representatives,'^"  or  of  the  state,' ^  against  tlie  winner  for  the  recov- 
er}^ of  money  or  property  lost  in  gambling  or  speculation  in  "futures/'-"  But  a 
statutory  provision  allowing  a  recovery  of  money  lost  at  any  wager  whatever  fol- 
lowed by  one  rendering  unenforceable  an}^  contract  for  dealing  in  futures  does  not 
authorize  recovery  of  money  lost  in  dealing  in  futures,^'  and  one  licensed  by  the 
legislature  to  deal  in  futures  is  not  subject  to  the  penalty  imposed  by  statutes  al- 
lowing a  recovery  of  money  lost  at  gaming.-^  A  statute  subjecting  property  which 
an  owner  knowingly  permits  to  be  used  for  gaming  purposes  to  tlie  payment  of 
judgments  against  the  winner  for  money  lost  is  constitutional.-^  In  the  absence 
of  a  conspiracy  ^*  or  a  statutory  provision  to  the  contrary,  one  of  several  "winners 
is  liable  .to  the  loser  only  for  the  proportion  of  the  wimiings  actually  received  by 
him,-^  and  a  judgment  against  the  contributors  jointly  is  erroneous.-^  One  of 
numerous  "guessers"  in  a  newspaper  guessing  contest  on  the  votes  cast  at  an  elec- 
tion has  no  standing  in  equity  for  an  injunction  and  receiver  on  a  claim  that  tlie 
fund  created  belongs  to  the  contributors,  that  their  names  are  unknown,  and  that 
they  cannot  be  brought  into  court."^ 


IS.  The  right  of  action  given  by  Rev. 
■Laws,  c.  99,  §  4,  for  tlie  recovery  of  money 
paid  on  account  of  contracts  to  buy  or  sell 
securities  on  margin  survives  to  the  legal 
representatives  of  the  payor.  Anderson  v. 
Metropolitan  Stock  Exch.  [Mass.]  77  N.  E. 
r06. 

19.  Under  Burns'  Ann.  St.  1894,  §§  251, 
252,  273,  6678,  the  wife  of  a  loser  at  gam- 
bling may  be  substituted  for  the  state  as 
plaintiff  after  recovery  of  judgment  by  the 
state  for  the  money  lost,  so  tliat  the  wife 
may  enforce  the  judgment.  Tyler  v.  Davis 
[Ind.  App.]   75  N.  E.  3. 

20.  Rev.  Laws,  c.  99.  §  4,  constitutional. 
Anderson  v.  Metropolitan  Stock  Exchange 
[Mass.]  77  N.  E.  706.  Under  Rev.  Laws, 
c.  99,  §  4,  providing  tliat  one  who  contracts 
to  buy  or  sell  securities  intending  at  tlie 
time  that  there  shall  be  no  actual  purchase 
or  sale  may  recover  from  the  other  party 
any  payments  made  if  the  other  party  had 
reasonable  cause  to  believe  tliat  such  inten- 
tion existed,  evidence  of  defendant's  deal- 
ings with  other  parties  is  inadmissible  to 
show  the  intention  of  a  plaintiff  who  has  no 
knowledge  of  such  dealings.  Id.  Evidence 
of  defendant's  undisclosed  intention  to  de- 
liver stock  is  not  admissible  in  an  action 
under  Rev.  Laws,  c.  99,  §  4,  to  show  that 
defendant  did  not  liave  reasonable  grounds 
to  believe  that  plaintiff  did  not  intend  to 
actually  buy  and  sell.  Id.  The  voluntary 
release  by  an  insolvent  of  his  right  to  re- 
cover, under  Rev.  Laws,  c.  99,  §  4,  payments 
made  on  margin  contracts  was  fraudulent  as 
to  creditors  and  did  not  bar  recovery.  Id. 
An  action  to  recover  property  pledged  to 
make  good  marginal  accounts  in  stock  spec- 
ulations brouglit  under  section  5  of  the  ""Act 
to  Prevent  Gaming"  (2  Gen.  St.  p.  1606), 
must  be  brought  within  six  months  from  the 
time  of  delivery  of  the  property.  Myers  v. 
Fridenberg  [N.  J.  Eq.]  62  A.  532.  Relief  in 
equity  to  recover  stock  pledged  to  secure 
margins  in  stock  speculations  cannot  be 
had  under  §  2  of  2  Gen.  St.  p.  1606,  where 
there  is  an  adequate  remedy  at  lav/  by  con- 
version.    Id. 


21.  Sections  2116,  2117,  Code  1892.  Isaacs 
V.  Silverberg,  Parry  &  Co.  [Miss.]  39  So. 
420. 

22.  Not  subject  to  Civ.  Code  1S95,  §  3671, 
where  license  tax  was  paid.  Miller  &  Co. 
V.   Shropshire   [Ga.]    53  S.  E.   335. 

23.  Does  not  deprive  owner  of  his  prop- 
erty without  due  process  of  law.  Ohio  Rev. 
St.    §    4275.      Marvin    v.    Trout,    199    U.    S.    212, 

50  Law.  Ed.  .     Ohio  Rev.  St.   §  4275,  does 

not  violate  federal  constitution  in  not  per- 
mitting or  providing  for  trial  by  jury.  Id. 
Defendant  could  not  raise  objection  that 
statute  was  void  in  making  the  judgment 
against  the  winner  conclusive  evidence  of 
the  amount  lost  where  other  proof  as  to 
amount  was  given  over  his  ^objection  that 
the  fact  was  not  in  issue.     Id! 

24.  No  conspiracy  where  contributor  did 
not  know  with  whom  bet  was  to  be  made 
and  loser  did  not  know  that  contributor  was 
interested.  Motlow  v.  Johnson  [Ala.]  39  So. 
710.  VS'here  several  conspire  togetlier  to  in- 
duce one  to  become  intoxicated  and  then  to 
obtain  his  money  under  pretext  of  a  game 
of  cards,  all  are  jointly  and  severally  liable 
for  all  the  damages  sustained.  Not  neces- 
sary to  show  that  eacli  and  every  defendant 
actually  won  something  from  plaintiff,  nor 
to  establish  the  respective  relations  of  the 
defendants.  Batman  v.  Cook,  120  111.  App. 
203.  Evidence  held  to  warrant  finding  of 
conspiracy.     Id. 

25.  One  who  contributes  to  a  fund  bet 
against  another  party.  Code  1896,  §  2263. 
Motlow  v.  Johnson  [Ala.]  39  So.  710.  Where 
declaration  relies  on  tlie  statute  and  is  in 
trover  plaintiff  must  establish  tlip.t  he  lost 
a,nd  tliat  some  defendant  or  defendants  won 
some  definite,  fixed  sum  or  sums.  Batman 
V.   Cook,    120    111.   App.  203. 

28.     Motlow  V.  Johnson  [Ala.]  39  So.  710. 

27.  Action  dismissed,  the  court  not  having 
jurisdiction  at  law  in  actions  to  recover 
flftv  cents.  Stevens  v.  Cincinnati  Times- 
Star  Co.,   72  Ohio  St.  112,   73  N.  E.  105S. 
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BIGAMY.^s 

The  offense.-^ — Statutes  including  within  the  definition  of  bigamy  the  contin- 
ued cohabitation  witliin  a  state  under  a  bigamous  marriage  contracted  without  the 
state  are  generally  considered  constitutional,^'^  being  leveled  not  at  the  bigamous 
marriage  itself  but  at  the  offense  of  cohabitation  committed  within  the  state.-^^ 
The  prohibitory  words  ''shall  marry  another  person"  as  used  in  statutes  directed 
against  bigamy  mean  "shall  go  through  the  form  and  ceremony  of  marriage  with 
another  person.""-  A  common-law  marriage  will  sustain  a  conviction  for  bigamy 
in  jurisdictions  where  such  a  marriage  is  valid.^^  A  subsequent  repudiation  of  the 
marriage  by  the  alleged  second  wife  is  no  defense.^* 

The  indictment  in  Alabama  need  not  allege  where  the  offense  was  com-mitted.^^ 
In  the  proof  of  names  the  rule  of  idem  sonans  applies.^** 

Evidence  and  instructions.^'' — The  record  of  a  prior  divorce  suit  showing  that 
a  divorce  was  granted  to  prosecuting  witness  on  the  ground  that  at  the  time  of  her 
marriage  with  the  accused  he  had  another  wife  living,  cannot  be  used  in  a  criminal 
prosecution  for  bigamy.'^*  The  acts,  declarations,  or  admissions  of  the  accused  in 
recognition  of  his  alleged  first  wife  as  his  legal  spouse  are  admissible  to  supplement 
other  evidence  of  the  prior  marriage.^^  Evidence  that  the  alleged  second  wife  knew 
that  defendant  was  already  married  is  irrelevant.*"  The  testimony  of  defendants 
alleged  legal  wife  is  admissible  to  prove  that  she  was  married  to  defendant,*^  and 
in  some  jurisdictions  the  wife  is  a  competent  witness  against  her  husband  to  prove 
the  crime.*^  Prosecuting  witness  cannot  be  impeached  by  particular  acts  of  dis- 
honesty or  unchastity.*^ 

Sufficiency  of  evidence.^*" 

Bill  of  Discovery;  Bills  and  Notes;  Bills  in  Equity;  Bills  of  Ladixg;  Bills  of 
Sale;  Birth  Registers,  see  latest  topical  index. 

BLACKMAIL." 

It  is  not  necessary  to  charge  crime  directly,*^  nor  is  demand  in  formal  language 
necessarv,  if  there  is  an  intent  bv  threat  to  extort,  or  a^ain  monev.'*''     It  is  no  de- 


28.  See  5  C.  L..  421.  See,  also,  Clark  &  M. 
Crimes    [2d   Ed.],   70a. 

29.  See  3  C.  L.  506;  5  C.  L.  421. 

30.  Rev.  St.  1S99,  §  2169,  valid,  though  the 
offense  therein  denounced  would  not  laave 
constituted  big'amy  as  that  term  is  used  in 
Rev.  St.  1899,  §  2167,  prohibiting  a  second 
marriage  by  a  person  having  a  husband  or 
wife  living.  State  v.  Stewart,  194  Mo.  34.5, 
92  S.  W.  878. 

31.  State  V.  Stewart,  194  Mo.  345,  92  S.  "W. 
878.  Indictment  held  sufficient  and  not 
merely   to  charge  adultery.      Id. 

32.  Rev.  St.  1S99,  §  2169.  State  v.  Stew- 
art, 194  Mo.   345.  92  S.  W.  S78. 

33.  34.  Burks  v.  State  [Tex.  Civ.  App.]  94 
S.  W.   1040. 

35.  Under  Cr.  Code  1896,  §  4902,  it  was  | 
not  necessary  to  allege  that  the  bigamous  i 
cohabitation  occurred  in  the  state  or  within  j 
the  county.  Caldwell  v.  State  [Ala.]  41  So.  | 
47.3.  j 

36.  Name    of    alleged    second    wife    "Lydia 
E.,"  proof  "Liddie  E."  no   variance.  Caldwell  | 
V.   State    [Ala.]    41  So.   473. 

37.  See  3   C.   L.   506;   5   C.  L.   421. 

38.  State  v.  Sharkey  [X.  J.  Law]  63  A 
866. 


30.  A  letter  by  defendant  to  the  alleged 
first  wife  wherein  he  called  her  his  wife  and 
subscribed  himself  as  her  loving  husband, 
but  containing  nothing  confidential  held  ad- 
mi.^sible.  Caldwell  v.  State  [Ala.]  41  So. 
473. 

40,  41.  Richardson  v.  State  [Md.]  63  A. 
317. 

42.  Under  Code  Pub.  Gen.  Laws  1904.  art. 
35.  §  4,  providing  that  in  all  proceedings  the 
husband  or  wife  of  accused  shall  be  compe- 
tent to  testify.  Richardson  v.  State  [Md.] 
63  A.  317. 
•«    43.      Richardson    v.    State    [Md.]    63    A.    317. 

44.  Evidence  sufficient  to  support  convic- 
tion as  against  evidence  that  defendant  was 
tricked  into  the  second  marriage  while  in- 
toxicated. Richardson  v.  State  [Md.]  63  A. 
317. 

45.  See  5  C.  L.  422. 

46.  People  v.  Wickes,  98  N.  Y.  S.  163.  Try- 
ing to  obtain  a  settlement  of  a  civil  suit  in 
order  to  realize  a  contingent  fee,  by  prac- 
ticing on  the  fears  of  a  person  by  innuendo, 
suggestion,  and  threat  of  a  prosecution  for 
perjury,  is  sufficient.     Id. 

47.  Suggesting  settlement  of  a  suit  by 
which  the  ■writer  of  the  letter  ^vould  obtain 
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fense  tliat  the  same  acts  also  constitute  robbery/^  nor  that  the  crime  threatened  to 
be  cliarged  has  l^een  perpetrated,  nor  tliat  the  defendant  had  cause  to  believe  it  had 
been,  or  did  believe  it,*^  nor  does  the  privilege  of  an  attorney  in  attempting  to  col- 
lect a  just  debt  authorize  the  malicious  threatening  to  accuse  the  debtor  of  a  crime. ■'^'* 
An  indictment  which  alleges  that  the  defendant  with  intent  to  extort  money  from 
a  named  person  did  accuse  him  of  a  particular  crime  and  compel  him  to  do  certain 
acts  against  his  will  is  sulficient,^^  and  it  is  not  necessary  to  describe  the  check  ex- 
torted.'- 

Bi.FXDED  Properties;   Board  of  Health;    Boards;   Body  Execution;   Bona  Fides,  see 
latest  topical  index. 
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§  1.  The  Instrument;  Essentials  and  Va- 
lidity (443).  Consideration  (444).  Bxeen- 
tion   «444>.     Delivery  (444). 

§   3.      Rights    and    Parties    and    Transferees  | 
<444».  I 


§   3.      Tlie    Terms    and     Conditions    in     Gen- 
eral; Interpretation  and  Legal  EflEeet  (444). 
§  4.     Remedies  and  Procedure   (445). 


Scopp  of  title. — Questions  relating  to  negotiable  bonds  and  the  like,^'  to  in- 
demnity ^^  and  to  suretyship,^''  are  treated  elsewhere.  Matters  concerning  bonds  in 
particular  actions  and  proceedings,^*^  and  bonds  of  particular  officers,^^  will  be  found 
in  the  appropriate  titles. 

§  1.  The  instniment;  essentials  and  validity. ^'^ — A  bond  is  an  obligation  in 
writing,  under  seal,  binding  the  obligor  to  pa}''  a  sum  of  money  to  the  obligee.^**  An 
instrument  may  be  valid  as  a  common-law  obligation  though  not  good  as  a  statutory 
bond,'^"  especially  where  it  is  executed  at  the  request  of  the  obligors  and  they  have 
derived  a  benefit  therefrom."^  But  a  bond  void  under  the  statute  for  want  of  au- 
thority to  execute  it  cannot  be  enforced  as  a  common-law  obligation.^'-  In  this 
connection  it  has  been  held  that  while  a  statute  may  be  unconstittitional  T\-hen  its 
purpose  is  to  make  surety  companies'  ijonds  the  exclusive  security  to  be  given  by 


as  conting-ent  fee  one-fourth  of  the  settle- 
ment. People  V.  V^'ickes,  98  N.  Y.  S.  163. 
On  a  showing'  that  an  attorney  at  law  em- 
ployed as  counsel  in  an  action  for  false  ar- 
rest upon  a  contingent  fee  wrote  several 
letters  to  defendant  under  an  assumed 
name,  with  suggestions  of  perjury,  contin- 
ued unpleasant  notoriety  and  increased  ex- 
pense, repeatedly  urging  the  defendant 
against  whom  he  is  conducting'  the  litiga- 
tion to  make  settlement,  insuring  himself 
one-fourth  the  amount  paid,  held  that 
knowledge,  threat  and  intent  were  suffi- 
ciently proved  to  sustain  verdict  of  black- 
mail.    Id. 

48.     Chunn  v.   State    [Ga.]    54  S.   E.   751. 

41).     People  v.   Wickes,   98  N.   T.   S.   163. 

."iO.  V^'riting  to  defendant,  -warning  him 
of  a  possible  prosecution  for  perjury  unless 
settlement  is  made.  People  v.  Wickes,  98 
N.  Y.   S.   163. 

51.  To  set  forth  offense  of  blackmail  ac- 
cording to  Pen.  Code  1895,  §  116.  Chunn  v. 
State    [Ga.]    54    S.    E.    751. 

52.  Chunn  v.  State   [Ga.]    54  S.  E.  751. 

53.  See  Corporations,  5  C.  L.  764;  Munici- 
pal Bonds,  6  C.  L.  704;  Negotiable  Instru- 
ments, 6  C.  L.  777;  Non-negotiable  Paper,  6 
C.  L.  812;   Railroads,   6  C.  L.   1194. 

54.  See  Indemnity,   5  C.  L.   1777. 

55.  See  Suretyship,  6  C.  I...   1590. 

56.  Set;    Appeal    and   Review,    5    C.    L.    121; 


Attachment,  5  C.  L.  302;  Replevin,  6  C.  L. 
1301;   and   like   titles. 

57.  See  Estates  of  Decedents,  5  C.  L.  1183; 
Guardianship,  5  C.  L.  1603;  Officers  and  Pub- 
lic Employes,  6  C.  L.  841;  Receivers,  6  C.  L. 
1250;   and   other  like  titles. 

5S.      See  5  C.  L.  422. 

59.  Addition  to  complaint  of  allegation 
that  bond  -was  under  seal  did  not  require  a 
refiling  of  special  pleas,  where  complaint 
otherwise  remained  the  same.  Gutta  Percha 
&  Rubber  Mfg-.  Co.  v.  Attalia  [Ala.]  39  So. 
719. 

60.  Locke  v.  Skow  [Neb.]  106  N.  W.  1013; 
Hummel  v.  Del  Greco  [Tex.  Civ.  App.]  14 
Tex.  Ct.   Rep.   246,   90  S.   W.   339. 

I  61.  Where  a  bond  for  the  payment  of  a 
! legacy  was  executed  at  the  request  of  the 
'■  obligors  in  consideration  that  the  legatee 
;  surrendered  her  right  to  have  an  adminis- 
!  trator  appointed  and  the  legacy  paid  in  duo 
;  course  of  administration,  the  obligors  could 
■  not  complain  that  the  bond  was  not  a  stat- 
i  utory  one  or  that  it  contravened  public  pol- 
i  icy.  Hummel  v.  Del  Greco  [Tex.  Civ.  App.] 
I  14  Tex.  Ct.  Rep.  246,  90  S.  W.  339. 

62.  Territory  v.  T\'oodring-  [Ohio]  82  P. 
572;  Territory  v.  Reynolds  [Okl.]  82  P.  574. 
A  bail  bond  allowed  without  authority  is 
wholly  void  and  cannot  be  enforced  as  a 
common-law  obligation.  City  and  County 
of  San   Francisco  v.   Hartnett    [Cal.   App.]    82 
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depositaries  of  public  mone3-s,  it  is  valid  when  the  provision  as  to  such  security  is 
merely  incidental  to  another  primary  i^urpose.*^^ 

Consider aiion.^^ — One  who  executes  a  bond  under  circumstances  that  would 
estop  him  to  assert  its  invalidity  for  a  want  of  consideration  cannot  avoid  liability 
on  the  ground  that  plaintiff  is  estopped  to  assert  that  there  was  a  consideration.^^ 

Execiiiion.^^' — The  obligors  may  estop  themselvas  by  recitals  ^"^  or  conduct  °^ 
from  questioning  the  proper  execution  of  a  bond.  Where  it  is  provided  by  statute 
that  the  validity  of  official  bonds  shall  not  be  affected  by  informalities,  misrecitals, 
or  failure  to  insert  the  proper  penalty,  upon  the  signing  of  what  purports  and  is 
intended  to  be  an  official  bond,  the  law  writes  into  it  all  necessary  recitals  includ- 
ing the  proper  penalty.*^''  Power  to  execute  a  note  does  not  authorize  the  execution 
of  a  bond."" 

Delivery.'''^ — The  question  of  delivery  is  one  of  intention.'-  Where  a  bond 
which  is  clearly  incomj^lete  is  delivered  by  the  principal  before  the  signatures  of  all 
the  sureties  are  obtained,  the  liability  of  the  sureties  who  sign  depends  upon  the 
authorit}'-  of  the  principal  to  deliver,^^  and  this  may  be  implied  from  the  conduct 
of  the  sureties.'^* 

§  2.     Rights  and  parties  and  transferees.'^ 

§  3.  TJte  terms  and  conditions  in  general;  interpretation  and  legal  effect.''^ — 
A  bond  like  other  legal  documents  should  be  construed  as  a  whole."  Obligors  in  a 
bond  executed  pursuant  to  the  requirement  of  a  statute  are  presumed  to  have  known 
the  terms  of  the  statute  and  to  have  bound  themselves  with  reference  thereto,'^  and 
where  it  appears  by  the  language  of  a  bond  that  it  is  intended  to  be  retrospective 
as  well  as  prospective,  such  effect  must  be  given  to  it.'® 


p.    1064;   Territory  v.   Wooclring-   [Okl.]    82   P. 
572;  Territory  v.  Reynolds  [Okl.]   82  P.  574. 

63.  Inasmuch  as  the  primary  purpose  of 
Rev.  St.  §  3968,  providing  for  the  desig'na- 
tion  of  an  official  depositary  for  school 
funds.  Is  to  obtain  a  revenue  from  the  idle 
moneys  of  school  boards,  the  provision  of 
the  act  that  the  depositary  shall  g-ive  a  good 
and  sufficient  bond  "of  som.e  approved  surety 
company"  is  incidental  merely,  and  indicates 
a  purpose  to  require  a  good  and  sufficient 
lawful  bond,  and  nothing  more,  and  the  act 
is  therefore  constitutional.  State  v.  Rehfuss, 
7  Ohio  C.  C.   (N.  S.)   179. 

64.  See  5  C.  L.  424. 

65.  Locke  V.  Skow   [Neb.]   106  N.  W.  1013. 

66.  See   5   C.   L.   424. 

67.  A  surety  was  estopped  to  deny  that 
the  principal  was  plaintiff's  treasurer  at  the 
time  of  the  execution  and  delivery  of  the 
bond  where  this  was  admitted  in  the  bond. 
Spreyne  v.  Garfield  Lodge  No.  1,  117  111.  App. 
253.  Where  a  bond  for  the  observance  of 
the  revenue  laws  recited  that  it  was  given 
in  compromise  of  a  pending  prosecution,  the 
obligor  and  his  surety  ^vere  estopped  to  ques- 
tion the  regularity  and  validity  of  proceed- 
ings resulting  in  its  execution.  Anderson 
v.  Com.    [Va.]   54   S.  E.  305. 

68.  A  bonding  company  accepting  and  re- 
taining preinlHms  with  full  knowledge  that 
its  authorized  agents  did  not  sign  the  bond 
thereby  estopped  itself  from  asserting  in- 
formalities in  its  execution.  Farmers'  & 
Merchants'  Irr.  Co.  v.  U.  S.  Fidelity  &  Guar- 
anty Co.   [Neb.]  108  N.  W.  156. 

69.  So  held  in  quo  warranto  against  mem- 
ber of  board  of  supervisors  on  ground  of  in- 


validity of  his  bond.     State  v.  Smith    [Miss.] 
40     So.   22. 

70.  Suit  on  a  bond  introduced  in  evidence 
but  plaintiff's  evidence  showed  that  mayor 
of  city  had  authority  only  to  execute  a  note. 
Gutta  Percha  &  Rubber  Mfg.  Co.  v.  Attalia 
[Ala.]    39  So.   719. 

71.  See  5  C.  L.  424. 

72.  Appeal  bond.  Locke  v.  Skow  [Xeb.] 
106  N.  W.  1013.  That  appeal  bond  on  which 
action  was  brought  was  found  among  the 
papers  in  the  proper  action,  and  produced 
by  the  clerk  at  the  trial,  the  docket  entries 
showing  that  it  had  been  filed,  justified  find- 
ing that  it  had  been  delivered.  Nolan  v. 
Fidelity  &  Deposit  Co.   [Cal.  App.]  82  P.  1119. 

73.  Not  upon  any  express  restriction  by 
the  sureties  against  delivery.  Baker  County 
V.   Huntington    [Or.]    83   P.   532. 

74.  Baker  County  v.  Huntington  [Or.]  83 
P.  532.  Vv'liere  sureties  attempted  to  limit 
their  liability  by  placing  sums  before  their 
names,  their  mere  act  of  signing  and  leaving 
bond  with  principal  without  exi^ress  restric- 
tion as  to  delivery  did  not  show  authority 
as  a  matter  of  law.     Id. 

75.  See  5  C.  L.  425.     And  see  post,  §  3. 

76.  See   5   C.   L.   425. 

77.  The  obligation  and  condition  of  a 
county  Isig-hviJiy  boml  construed  together  and 
bond  held  to  require  payment  of  a  specific 
sum  of  money  at  a  certain  time  with  interest 
and  not  to  be  insufficient  in  that  it  was  not 
an  unconditional  promise  to  pay.  Ontario 
County  V.  Shepard,  100  App.  Div.  200,  91  N. 
T.    S.    611. 

78.  United  States  Fidelity  &  Guaranty  Co. 
V.  Fultz   [Ark.]   89  S.  W.   93. 

79.  Bond    of    insurance    company    covered 
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A  bond  ma}^  have  separate  and  distinct  conditions  making  it  one  of  indemnity 
or  of  gnarant}',  or  both/"  and  in  the  latter  case  faihu'e  to  perform  the  obligation 
imposed  by  the  contract  of  guaranty  is  a  breach  of  the  condition  of  the  bond  and 
gives  rise  to  a  cause  of  action.^^  A  bond  required  to  be  given  for  the  performance 
of  an  obligation  until  the  further  order  of  the  court  but  in  fact  given  for  a  definite 
period,  is  binding  on  the  sureties  for  the  entire  period  though  the  court  requires  the 
princijDal  to  file  a  new  bond  on  or  before  a  date  anterior  to  the  expiration  of  the 
period.^-  A  bond  being  silent  as  to  interest,  a  mortgage  securing  it  may  be  referred 
to  for  the  purpose  of  ascertaining  the  rate,^''  but  when  the  bond  is  wholly  silent 
and  there  is  neither  fraud,  mistake,  or  accidental  omission,  extrinsic  evidence  of 
the  violation  of  a  collateral  agreement  is  inadmissible.^*  A  coupon  being  a  separate 
obligation  draws  interest  after  maturity  though  still  in  the  possession  of  the  holder 
of  the  bond  and  attached  thereto.*^ 

§  4.  Remedies  and  procedure.^^ — That  a  statute  prescribes  a  remedy  for  the 
breach  of  a  bond  does  not  necessarily  exclude  other  remedies.^'  An  action  will  lie 
for  the  breach  of  any  one  of  several  independent  conditions.^^ 

A.  stranger  to  a  private  as  distinguished  from  a  public  bond  is  not  entitled  to 
its  benefits,^'*  and  an  obligee  whose  wrongful  act  caused  a  breach  has  no  cause  of 
action.^"  That  a  corporation  fails  to  file  annual  reports  with  the  secretary  of  state 
pursuant  to  statute  is  no  defense  to  an  action  by  it  on  the  bond  of  its,  treasurer.®^ 

rieading  and  evidence.^- — In  an  action  on  a  bond  it  is  necessary  to  plead  the 
existence  °^  and  breach  of  a  condition ;  ^-  mere  legal  conclusions  Avill  not  suffice.*"^ 
The  plea  of  nul  tiel  record  is  improper  where  an  action  is  upon  a  bond  given  in 
judicial  proceedings  and  not  upon  the  record.^^ 


losses  occurring  prior  to  its  delivery  to  and 
a,pproval  by  state  auditor.  United  States 
Fidelity  &  Guaranty  Co.  v.  Fultz  [--^rk.]  89 
S.   W.   93. 

80.  Equitable  Trust  Co.  v.  National  Surety 
Co.   [Pa.]   63  A.  699. 

81.  First  clause  of  condition  in  building 
contractor's  bond,  a  contract  of  indemnity; 
second  clause  one  of  guaranty  to  furnish 
material,  failure  to  do  which  gave  rise  to 
action.  Equitable  Trust  Co.  v.  National 
Surety   Co.    [Pa.]    63    A.    699. 

82.  Bond  approved  but  indorsement  by 
court  required  principal  to  file  new  bond. 
Keefer  v.   Keefer,   2S   Pa.   Super.   Ct.    256. 

83.  Where  executed  as  part  of  same  trans- 
action. Question  between  obligee  in  bond 
and  one  who  had  assumed  payment  by  pledge 
of  collateral.  Ex  parte  Powell  [S.  C]  54  S. 
E.   236. 

84.  McGuire  v.  Gerstley,  26  App.  D.  C.  193. 

85.  Rice  V.  Shealy,  71  S.  C.  161,  50  S.  E. 
868. 

86.  See   5   C.   L.   427. 

87.  That  the  statute  provided  that  upon 
the  forfeiture  of  a  bond  for  the  observance 
of  the  revenue  laws  scire  facias  should  be 
issued  thereon  by  the  cleric  of  the  court,  did 
not  exclude  other  remedies  or  forms  of  ac- 
tion by  tlie  commonwealth  to  collect  tlie 
penalty  on  tlie  bond.  Anderson  v.  Common- 
wealth   [V"a.]    54   S.  E.    305. 

88.  Petition  not  demurrable  because  did 
not  show  breach  of  condition  to  pay  a  judg- 
ment on  appeal  where  anotlier  condition  was 
broken.  Locke  v.  Skow  [Neb.]  106  N.  W. 
1013. 

89.  Materialman    could    not    avail    himself 


of  bond  given  solely  for  benefit  of  owner. 
Herpolsheimer  v.  Hansell-Elcock  Co.  [Midi.] 
12   Det.  Leg.  N.   485,   104  N.  W.   671 

90.  Contractor  rendered  impossible  per- 
formance of  condition  of  bond  given  by  sub- 
contractor. Brock  V.  "Williams  [Okl.]  82  P. 
922. 

91.  Spreyne  v.  Garfield  Lodge  No.  1,  117 
111.  App.  253. 

92.  See   5   C.   L.    428. 

9,3.  Complaint  alleging  that  a  bond  was 
conditional  in  the  payment  of  a  sum  of 
monej'  and  that  there  was  a  breach  of  con- 
dition in  failure  of  the  maker  of  a  note  to 
make  payment  but  not  stating  that  the  bond 
was  conditional  on  payment  by  him,  held 
insufficient.  Gansevoort  Bank  v.  Empire 
State  Surety  Co.,  98  N.  Y.  S.   382. 

94.  Petition  on  appeal  bond  held  subject 
to  demurrer  wliere  there  was  no  allegation 
that  the  appealing  party  had  not  satisfied 
the  judgment.  Moriarty  v.  Cochran  [Neb.] 
106  N.  W.  1011.  No  allegation  of  breach  of 
condition  that  it  should  be  decreed  that 
certain  taxes  were  a  lien  on  property  and 
that  the  same  should  be  paid.  Lancaster 
County  V.  Fitzgerald   [Neb.]   104  N.  W.  875. 

95.  That  all  conditions  were  fulfilled,  all 
things  happened,  and  all  times  elapsed  nec- 
essary for  recovery,  held  mere  conclusions. 
Gansevoort  Bank  v.  Empire  State  Surety 
Co.,  98  N.  Y.  S.  382.  That  "there  is  now  due" 
a  certain  sum  on  tlie  undertaking  was  in- 
sufficient to  sliow  breach  of  condition  of 
appeal  bond.  Moriarty  v.  Cochran  [Neb.] 
106    N.    T\-.    1011. 

96.  Rogers  v.   Barth,   117    111.   App.   323. 
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An  action  on  a  bond  is  not  maintained  by  proof  of  an  imsealed  instrument. ^^ 
The  usual  rules  of  pleading  ^*  and  evidence  ®*  obtain. 

Judgment  and  damages} — The  judgment  may  properly  order  execution  against 
the  principal  first  and  thereafter  against  the  sureties.^ 

•    "Bottle"  A>n  "Can"  Laws;   Bottomry  and  Respondentia;   Bought  and  Soid  Notes, 
see  latest  topical  index. 

BOUNDARIES. 


g  1.  Rules  for  IjOcatlng:  an«l  Ideutlf j-injs 
(446).  Monuments,  Courses,  Distances,  and 
Quantity  (449).  Government  Sui-veys  (450). 
Highways,  Streets,  or  Ways  as  Boundaries 
(451). 

§  2.  Riparian  or  Littoral  Boundaries 
(453). 


8  3.  Estalilishjiient  by  Agrp^nient  of  Ad- 
joiners   (453). 

§  4.  ENtaliliHiinient  by  Acou'e.Hoence,  Es- 
topyel,  or  Adverse  Possession   (454). 

§  5.  Establisliinent  by  Arbitration,  Ac- 
tion or  Statutory  Mode  (455). 


§  1.  Rules  for  locating  and  identifying.^ — In  locating  a  boundary  the  lines 
should  be  run  with  the  calls,  in  regular  order  from  a  known  beginning,'*  but  may 
be  reversed  where  necessary  because  of  insurmountable  difficulty  in  running  them 
in  their  direct  order,^  or  when  in  so  doing  the  quantity  of  land  embraced  will  more 
nearly  harmonize  with  that  called  for  in  the  grant,*'  or  when  the  terminus  of  a  call 
cannot  be  ascertained  by  running  it  forward  but  can  by  running  reversely  from 
the  next  succeeding  line.'  Tn  reversing  the  calls  it  is  not  permissible  to  disregard 
natural  objects  called  for  either  as  corners  or  lines,®  and  the  method  should  be 
adopted  only  to  the  extent  necessary.^  In  determining  the  location  of  a  boundary 
from  a  description  in  a  deed,  the  general  rules  as  to  the  construction  of  deeds  ^"^ 


97.  Gutta  Percha  &  Rubber  Mfg.  Co.  v. 
Attalia  [Ala.]   39  So.  719. 

98.  That  a  paragraph  of  the  complaint 
did  not  repeat  matters  of  inducement  neces- 
sary to  state  a  complete  cause  of  action  on 
a  county  commissioner's  bond  was  not  fatal 
though  the  paragraph  was  mistakenly  called 
a  cause  of  action  by  the  pleader.  Patterson 
V.   Watson    [Colo.]    83   P.    958. 

99.  A  statement  of  a  shortage  found 
against  the  principal  in  an  accounting  be- 
tween him  and  the  obligee  in  the  presence 
of  the  surety  was  admissible  in  evidence  in 
an  action  on  the  bond  where  all  the  parties 
had  concurred  in  the  statement.  Keene  v. 
Newark  Watch  Case  Material  Co.,  98  N.  Y. 
S.    68. 

1.  See   5   C.   L.    429. 

2.  Held  proper  in  an  action  on  a  bond  for 
the  payment  of  a  legacy  ■where  obligee  as- 
serted no  claim  against  the  estate.  Hum- 
mel V.  Del  Greco  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    246,   90   S.   T\\    393. 

3.  See  5  C.  L.  430. 

4.  Lindsay  v.  Austin,   139   N.   C.   463,    51   S. 

E.  990. 

5.  Davis  V.  Com.  Land  &  Lumber  Co.,  141 

F.  711.  In  Kentucky  intervening  lines  con- 
necting extant  and  nonextant  corners  should 
be  located  by  running  the  lines  according 
to  the  courses  called  for  wlienever  it  is  pos- 
sible to  do  so  unless  there  is  some  circum- 
stance bringing  lo  the  mind  a  contrary  con- 
clusion. Circumstances  held  to  warrant  a 
departure  from  this  method.  Davis  v.  Com. 
Land  &  Lumber  Co.,   141   F.   740. 


(J.  Morgan  v.  Lewis  [Ky.]  92  S.  W.  970. 
Courses  and  distances  as  given  in  the  sur- 
vey should  be  followed  when  reversing  the 
calls  will  not  have  that  effect.     Id. 

7.  Lindsay  v.   Austin,    139   N.   C.    463,    51   S. 

E.  990.  Where  the  first  two  corners  could 
not  be  found  but  the  last  two  could  be  it 
was  permissible  to  reverse  the  calls  from 
the  last  corner.  Id.  The  rule  for  finding 
the  location  of  a  lost  corner  where  there  are 
two  known  corners,  one  preceding  and  one 
following  the  lost  one  is  to  run  a  line  from 
tlie  preceding  known  corner  according  to 
course  and  distance  called  for,  then  reverse 
the  call  from  tlie  last  known  corner  until  the 
two  lines  intersect  and  locate  the  lost  cor- 
ner at  the  point  of  intersection.  Chambers 
V.  Thorp  [Ky.]  93  S.  AV.  627.  "^'here  the  de- 
scription in  a  deed  if  literally  read  vv^ould 
not  close  but  it  gave  courses  and  distances 
and  referred  to  monuments,  if  by  reversing 
tlie  survey  and  applying  it  to  the  monuments 
the  land  can  be  located  such  course  should 
be  followed.  Calatro  v.  Chabut  [N.  J.  Err. 
&   App.]    63   A.    272. 

8.  Davis  v.  Com.  Land  &  Lumber  Co.,   141 

F.  711. 

9.  In  Kentucky  calls  may  be  reversed  only 
when  it  is  necessary  to  locate  such  portion 
of  the  boundary  in  accordance  with  the 
courses  called  for  and  they  cannot  be  other- 
wise determined  and  the  method  should  be 
resorted  to  only  to  the  extent  necessary  to 
accomplish  such  purpose.  Davis  v.  Com. 
Land  &  Lumber  Co.,   141  F.  740. 

10.  See  Deeds,   6  C.  L.   964. 
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should  be  applied  ^^  and  the  intention  of  the  parties  ascertained.^-  A  trrant  bv 
metes  and  bounds  carries  lands  under  -^ater  within  such  bounds.^'^  Tide  flats  pass 
by  a  grant  of  the  upland  unless  excluded  b}'  the  terms  of  the  grant.^*  The  actual 
location  of  a  disputed  boundar}'  is  generally  a  question  of  fact  ^^  to  be  ascertained 
by  the  a])plication  of  established  rules,^^  but  when  certain  principles  of  law  are 


II.  T\^here  a  deed  divided  a  house  accord- 
ing- to  certain  partitions  running  tlirougli  it 
the  land  adjoining  the  liouse  was  lield  to  be 
divided  by  the  same  partition  tliat  divided 
tlie  iiouse  and  extended  in  a  straight  course 
to  the  end  of  the  boundary  lines.  Jeffrey  v. 
Winter  [Mass.]  76  N.  E.  282.  Deed  held  to 
convey  to  the  grantee  tliat  part  of  a  house 
southerly  of  the  line  of  partition  in  each 
story.  Id.  "Where  uncertainty  is  introduced 
in  the  language  of  a  deed  by  the  word  "pro- 
longation" it  means  a  continual  line  though 
consisting'  of  several  angles  ■«'here  such 
meaning  would  be  consistent  -with  the  other 
words  of  description,  rather  tlian  a  direct 
line  which  would  render  the  next  course 
in  the  deed  Inconsistent  Tvith  the  direction 
and  monuments  by  "which  it  is  described. 
Chapman  v.  Hamblet,  100  Me.  454.  62  A.  213. 
The  expression  in  a  grant  "to  the  head  of 
the  cove  thence  around  the  ■^•estern  side  of 
the  cove"  excludes  the  cove  and  flats.  Whit- 
more  V.  Brown,  100  Me.  410,  61  A.  985.  The 
expression  in  a  grant  "to  the  shore  thence 
the  shore  around  to  the  first  mentioned 
bounds"  or  "then  follows  the  shore  to  the 
bound  first  mentioned"  means  "to  the  shore, 
then  by  the  shore"  to  the  point  of  beginning, 
unqualified,  excludes  tide  flats  between  high 
and  low-water  mark.  Id.  This  is  so  though 
the  grant  contains  the  w^ords  "together  with 
all  the  privileges  and  appurtenances  thereto 
belonging.  Id.  Where  one  platted  his  lands 
and  sold  them  with  reference  to  where 
streets  pointed  out  by  him  would  be  located, 
it  being  impossible  to  locate  the  streets  from 
the  unrecorded  plat,  lines  pointed  out  by 
liim  govern  as  to  subsequent  purchasers. 
Haynes  v.  Dallas  [Tex.  Civ.  App.]  94  S.  T\'. 
434.  A  tract  bounded  by  courses  and  dis- 
tances and  described  as  "lying  on  the  west 
side"  of  a  creek  does  not  call  for  the  creek 
as  a  boundary.  Crane  v.  Lynch,  27  Pa. 
Super.  Ct.   565.  I 

12.  "^^here  a  call  for  a  stake  -was  "near"  i 
Cumberland  Gap  whereas  if  the  call  had  | 
been  "in"  Cumberland  Gap  there  w^ould  have 
been  no  difficulty  and  it  is  impossible  to  run 
the  course  according  to  the  call  as  stated, 
it  will  be  disregarded  and  the  natural  ob- 
ject, i.  e.,  Cumberland  Gap.  taken  as  the  last 
corner.  The  word  "near"  construed  "at." 
Davis  v.  Farmer,  141  F.  703;  Davis'  Heirs 
v.    Hinckley,    141    F.    708. 

13.  Goudert  v.  Underbill,  107  App.  Div. 
335,    95   N.   T.    S.    134. 

14.  Whitmore  v.  Brown,  100  Me.  410,  61 
A.    985. 

15.  Finding  of  the  jury  on  conflicting  evi- 
dence as  to  the  location  of  a  boundary  will 
not  be  revie^-ed  on  appeal.  W^hitridge  v. 
Baltimore  [Md.]  63  A.  808.  Where  there  are 
no  monuments  at  the  points  in  dispute  and 
such  points  cannot  be  located  by  measure- 
ments from  known  corners  of  the  tracts  be- 
tween which  the  line  is,  and  to  render  a 
verdict  for  either  party  the  descriptions  in 
the   deeds   mu.st   be   departed   from,   a  verdict 


supported  by  the  testimony  of  witnesses  who 
testifies  that  he  saw  the  monument  called 
for  at  the  point  fixed  by  the  verdict  as  cor- 
ners, and  evidence  of  acts  of  recognition  by 
owners  on  both  sides  of  the  line,  will  not  be 
disturbed.  Stewart  v.  Doak  [W.  Va.]  52  S. 
E.  95.  Where  the  deeds  of  adjoining  owners 
called  for  a  straight  line  from  corner  to  cor- 
ner and  there  was  no  evidence  that  the  line 
was  crooked  an  instruction  that  if  the  jury 
believed  that  a  certain  line  was  marked  they 
should  adopt  it  though  it  conflicted  with 
course  and  distances  called  for  was  mislead- 
ing. Nicholson  v.  Hopper  [Ky.]  92  S.  W. 
979.  In  an  action  to  establish  a  controverted 
section  line  where  the  trial  was  conducted 
on  the  theory  that  the  government  corner 
was  not  a  lost  corner,  it  •was  proper  to 
charge  that  the  location  of  the  original  line 
is  to  be  determined  even  though  evidence 
was  admitted  that  a  corner  had  been  es- 
tablished by  a  surveyor  who  proceeded  on 
the  theory  that  the  original  corner  was  lost. 
Stryker  v.  Meagher  [Neb.]  107  N.  W.  792. 
Finding  on  conflicting  evidence  as  to  the  lo- 
cation of  beginning  corner  sustained.  Combs 
V.  Stacey  [Ky.]  93  S.  W.  908.  Instructions 
in  boundary  dispute  approved.  Smith  v.  Cur- 
tice   [Xeb.j    106   X.  V>^.    460. 

Question  for  the  jury:  Evidence  as  to  the 
location  of  a  line.  Moore  v.  McClain  [N.  C. ] 
54  S.  E.  382;  Haynes  v.  Dallas  [Tex.  Civ. 
App.]  94  S.  W.  434.  Evidence  on  an  issue  as 
to  the  length  of  certain  lines.  Giddings  v. 
Thompson  [Tex.  Civ.  App.]  92  S.  "^V.  1043. 
An  issue  concerning  a  boundary  relative  to 
which  there  is  evidence  should  be  submit- 
ted. Clawson  v.  Wilkins  [Tex.  Civ.  App.] 
93  S-  M-.  1086. 

Evidence  Sufficient  to  establish  a  boundary. 
Camp  V.  League  [Tex.  Civ.  App.]  92  S.  "W. 
1062;  Spurlin  v.  Hauser  [Iowa]  105  N.  W. 
373.  To  sustain  a  finding  as  to  the  location 
of  a  boundary.  Harris  County  Irr.  Co.  v. 
Hornberger  [Tex.  Civ.  App.]  94  S.  W.  145. 
That  a  subsequent  survey  correctly  retraced 
a,  former  one.  Christenson  v.  Simmons  [Or.] 
S2  P.  805.  That  a  line  mentioned  in  the 
patent  of  a  tract  as  294  poles  long  was  in 
fact  only  194  poles  long.  Morgan  v.  Lewis 
[Ky.]  92  S.  W.  970.  The  declaration  of  a 
former  owner  as  to  the  boundary  and  the 
general  repute  for  many  years  is  sufficient 
to  sustain  a  flinding  as  to  its  location.  Good- 
son  V.  Fitzgerald  [Tex.  Civ.  App.]  90  S.  W. 
898. 

16.  Jlethod  of  locating  lost  corners  and 
lines.  Davis  v.  Com.  Land  &  Lumber  Co., 
141  F.  740.  Proper  method  of  determining 
location  of  closing  line  of  a  boundary  where 
the  corners  w^ere  ascertained,  and  the  calls 
for  courses  clear.  Cooper  v.  Henderson 
County  [Ky.]  90  S.  W.  576.  Where  the 
boundaries  of  a  tract  as  given  in  a  patent 
based  on  a  survey  made  at  the  instance  of 
the  patentee  extend  beyond  the  state  line 
that  portion  which  lies  within  the  state 
.should  be  ascertained   by  the   usual   methods 
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to  be  enforced  with  reference  to  the  dispute  which  when  applied  will  leave  no  dis- 
pute, the  question  is  one  of  law.^^  An  omitted  line  in  a  patent  may  be  supplied 
by  reference  to  the  original  plat  or  survey.^^  Where  it  is  manifest  that  a  line  has 
been  omitted  by  mistake  and  the  undisputed  calls  enable  this  mistake  to  be  cor- 
rected by  supplying  the  line,  it  is  the  duty  of  the  court  to  make  the  correction.^* 
Where  more  objects  are  embraced  in  a  call  than  are  possible,  that  course  must  be 
run  which  includes  the  majority  of  them.-"  All  evidence  tending  to  show  the  true 
location  of  the  line  is  admissible.^^     Evidence  of  general  repute  is  admissible  -^ 


and  the  tract  should  not  be  relocated  so  as 
to  place  it  all  within  the  state.  Bramblet  v. 
Davis  [C.  C.  A.]  141  F.  776.  Where  a  sur- 
veyor runs  a  line  at  the  instance  of  one 
partj'  and  testifies  unequivocally  that  it  is 
the  true  line,  and  such  testimony  is  not  con- 
tradicted nor  is  any  other  survey  made  by 
the  adjoining  owner,  the  survey  so  made 
will  be  taken  as  correct.  Liddle  v.  Blake 
[Iowa]  105  N.  W.  649.  The  testimony  of  a 
surveyor  who  ran  a  line  at  the  instance  of 
one  party  is  not  conclusive.  Id.  The  re- 
ports of  a  surveyor  who  surveys  at  the  in- 
stance of  disputing  owners  at  their  respect- 
ive requests  is  not  binding  on  the  other. 
Huff  v.   Woolsey   [Ky.]    92   S.  "W.   572. 

17.  As  to  the  location  of  a  disputed  pat- 
ent.    Kerr  v.   De  Laney    [Ky.]    91   S.  'W.   286. 

18,  19,  20.  Kerr  v.  De  Laney  [Ky.]  91  S. 
V/.    286. 

21.     See   5   C.   L.   434.   n.    29. 

Held  adiuLsiiiible:  Where  a  surveyor  who 
had  been  ordered  to  make  a  survey  stated 
that  he  could  not  indicate  on  the  map  a 
party's  contention  it  was  not  error  for  the 
court  to  direct  him  to  plat  it  out  and  later 
be  examined  concerning  it.  Bullard  v.  Hol- 
lingsworth  [N.  C]  53  S.  E.  441.  A  surveyor 
vi'ho  surveyed  a  line  and  to  whom  another 
pointed  out  a  cove  ■where  he  said  the  line 
ran  may  on  a  question  of  boundary  testify 
that  the  line  run  by  him  was  the  line  of  the 
survey  as  pointed  out  to  him.  Goodson  v. 
Fitzgerald  [Tex.  Civ.  App.]  90  S.  "W.  898.  An 
expert  surveyor  may  testify  that  property 
described  in  field  notes  was  embraced  within 
metes  and  bounds  of  deeds  examined  by  him. 
Camp  V.  League  [Tex.  Civ.  App.]  92  S.  W. 
1062. 

Deeds  originating  from  the  same  grantor 
though  covering  a  different  tract  from  that 
in  dispute  are  admissible  as  showing  what 
particular  parcel  of  an  entire  tract  formerly 
held  by  him  was  intended  to  be  conveyed  by 
the  deed  to  one  of  the  parties  litigant,  Lee 
V.  Giles  [Ga.]  52  S  E.  806.  On  an  issue  as  to 
a  disputed  boundary,  evidence  of  a  deed  of 
adjoining  land  was  admissible  in  connection 
with  other  testimony  showing  that  the~  land 
■«'^as  fenced,  for  the  purpose  of  showing  the 
identity  of  fence  rows  found  near  the  bound- 
ary in  question.  Camp  v.  League  [Tex.  Civ. 
App.]  92  S.  W.  1062.  Where  both  sets  of 
nieanderings  are  in  evidence,  a  surveyor 
wlio  made  one  may  not  testify  that  in  his 
opinion  those  made  by  him  correspond  T\ath 
the  other  set.  Goodson  v.  Fitzgerald  [Tex. 
Civ.  App.]  90  S.  W.  898.  On  an  issue  as  to 
the  location  of  a  boundary  evidence  of  the 
location  of  a  division  fence  is  admissible. 
Ross  V.  Roy  [Ala.]  39  So.  583.  T^'here  the 
location  of  a  county  line  was  uncertain  and 
the    line    between    owners    was    the    county 


line,  it  is  permissible  to  show  that  fences 
had  been  built  and  a  line  recognized  for 
many  years  and  that  the  line  run  between 
the  lands  of  the  parties  by  processioners 
was  a  continuation  of  the  line  so  recognized. 
Ivey  V.  Cowart  [Ga.]  52  S.  E.  436.  On  an 
issue  as  to  a  disputed  boundary,  a  map  made 
many  years  before  and  produced  from  the 
proper  custody  held  admissible  to  establish 
the  line  in  dispute.  Cravath  v.  Baylis,  99  N. 
T.  S.  973.  The  opinion  of  a  surveyor  as  to 
a  certain  supposed  monument  is  a  conclu- 
sion. Clarke  v.  Case  [Mich.]  13  Det.  Leg.  N. 
193,  107  N.  W.  893.  Where  one  coterminous 
owner  pleads  an  agreement  fixing  a  bound- 
ary line,  evidence  of  the  statements  of  the 
other  as  to  the  agreed  line  is  competent. 
Berry    v.    Evans    [Ky.]    89    S.    VT.    12. 

Ante  litem  mortem  declarations  of  a  de- 
ceased disinterested  witness  are  admissible 
as  to  the  location  of  a  corner.  Bullard  v. 
Hollingsworth  [N.  C]  53  S.  E.  441.  Declara- 
tion as  to  boundaries  made  by  one  since  de- 
ceased at  a  time  w^hen  he  was  in  possession 
of  the  land  are  admissible.  Driver  v.  King 
[Ala.]  40  So.  315.  The  declaration  of  one  in 
possession  when  pointing  out  his  bound- 
aries at  a  time  w^hen  he  had  no  interest  in 
misrepresenting  them  is  admissible  on  a 
question  as  to  location  of  the  line.  Good- 
son  V.  Fitzgerald  [Tex.  Civ.  App.]  90  S.  W. 
898. 

Inadmissible:  Field  notes  of  a  survey 
made  many  years  after  the  location  of  a 
survey  in  question  by  a  surveyor  who  had  no 
knowledge  of  the  survey  are  not  admissible 
on  the  issue  of  boundary.  Goodson  v.  Fitz- 
gerald [Tex.  Civ.  App.]  90  S.  W.  898.  County 
commissioner's  court  records  showing  that  a 
road  was  laid  out  where  a  party  claimed  the 
boundary  to  be  held  inadmissible  where  it 
v.'as  shown  that  he  Tvas  in  possession  on 
both  sides  of  the  disputed  boundary.  Camp 
V.  League  [Tex.  Civ.  App.]  92  S.  W.  1062. 
When  a  boundary  was  a  county  line  and 
processioners  ran  and  marked  the  line  and 
later  it  was  in  dispute  between  the  parties 
it  is  not  permissible  to  show  that  at  the  time 
of  the  processioning  one  of  the  parties  pro- 
posed tliat  a  line  should  be  started  at  a 
point  where  the  county  line  was  not  dis- 
puted and  both  sides  should  abide  by  it. 
Ivey  v.  Cowart  [Ga.]  52  S.  E.  436.  In  a  pro- 
ceeding to  establish  a  boundary  where 
plaintiff  claimed  under  a  grant  one  of  the 
calls  of  w^hich  was  the  line  of  a  senioi* 
grant,  a  surveyor  may  not  testify  as  to 
whether  the  calls  of  plaintiff's  grant,  the 
beginning  point  being  established  as  it  would 
ever  reach  any  line  of  the  senior  grant. 
Hill  v.  Dalton  [N.  C]  52  S.  E.  273.  Where 
a  defendant  in  a  suit  involving  title  pleaded 
a     boundary     line     agreement     which     was 
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if  the  witness  is  .qualified  to  testify.-^     Eegularity  of  the  acts  of  a  surveyor  in  mak- 
ing a  surrey  is  presumed.-* 

Monuments,  courses,  di'Mances,  and  quantity.-^ — Inconsistent  calls  for  boun- 
daries are  to  he  given  prevailing  effect  in  the  following  order :  Xatural  objects,-®  or 
the  place  where  they  were  located  if  destroyed ;  - '  artificial  .objects ;  -^  metes  and 
bounds;-^    course; "°    distance; '^^    quantity.^-     Quantity    can    be    considered    only 


traversed  it  is  incompetent  to  show  that  the 
agreement  was  made  under  a  mistake  as  to 
the  true  line.  Berry  v.  Evans  [Ky.]  S9  S.  W. 
12. 

22.  Evidence  of  general  repute  and  recog- 
nition of  a  line  is  admissible  to  establish  it. 
Goodson  V.  Fitzgerald  [Tex.  Civ.  App.]  90 
S.   W.   S9S. 

23.  He  must  know  who  the  landowners 
are,  that  they  vi^ere  owners  a't  the  time  the 
corner  was  recog'nized,  or  at  w^hat  date  rec- 
ognition was  made  bj'  them.  Hix  v.  Gulley 
[Ga.]    52   S.  E.   S90. 

34.  In  determining  a  boundary  where 
there  is  no  evidence  as  to  how  the  survey 
was  made,  it  is  presumed  that  the  surveyor 
ran  out  the  lines  of  the  adjoining  surveys 
called  for  in  the  survey  in  question.  Steus- 
off  V.  Jackson   [Tex.  Civ.  App.]   89   S.  W.  445. 

23.     See   5   C.   L.   430. 

26.  Chambers  v.  Tharp  [Ky.]  93  S.  W. 
627;  Goodson  v.  Fitzgerald  [Tex.  Civ.  App.] 
90  S.  V^^  S9S.  The  call  for  the  line  of  another 
grant  prevails  over  a  call  for  an  artificial 
object.  Whitaker  v.  Cover  [N.  C]  52  S,  E. 
581.  Monuments  control  course  and  dis- 
tance where  there  is  a  discrepancy  in  the 
calls.  Moore  v.  McClain  [N.  C]  54  S.  E.  28.3; 
Brockman  v.  Rose  [Ky.]  90  S.  W.  539;  Thax- 
ton  V.  "^'adsworth  [Tex.  Civ.  App.]  95  S.  W. 
91.  Calls  for  a  certain  number  of  poles  to 
a  well  known  object  stop  at  the  object 
though  the  distance  extends  beyond.  Bramb- 
lette  v.  Howard  [Ky.]  93  S.  W.  902.  Calls 
to  a  water  course  and  thence  up  the  same 
are  construed  as  stopping  at  the  stream  and 
thence  following  the  meanders  of  such 
stream.  Id.  Whenever  a  natural  boundary 
is  called  for  in  a  patent  or  deed,  the  line 
is  to  terminate  at  it  however  -w^ide  of  the 
course  called  for  by  it  may  be  or  however 
short  or  beyond  the  distance  specified-  Hill 
V.  Dalton  [X.  C]  52  S.  E.  273.  V\'here  a  line 
actually  run  by  a  surveyor  is  marked  and 
the  corner  made  the  party  claiming  under 
the  patent  or  deed  holds  accordingly  not- 
•withstanding  a  mistaken  description  of  the 
land.  Id.  Where  the  lines  or  corners  of  an 
adjoining  tract  are  called  for  the  lines  shall 
be  extended  to  them  without  regard  to  dis- 
tance if  they  be  established  and  no  otlier  de- 
parture be  permitted  from  tlie  words  of  the 
grant  than  such  as  necessitj'  enforces  or  a 
true  construction  renders  necessary.  Call 
for  the  corner  of  an  adjoining  tract  held  to 
prevail  over  a  call  for  a  monument.  Fin- 
cannon  V.  Sudderth  [N.  C]  52  S.  E.  579. 
Monuments,  natural  or  artificial,  prevail 
over  courses  and  distances.  Kendrick  v. 
Bilrchett  [Ky.]  89  S.  W.  239.  Instruction 
held  not  misleading.  Giddingsv.  Thompson 
[Tex.  Civ.  App.]  92  S.  W.  1043;  Morgan  v. 
Lewis   [Ky.]    92  S.  W.  970. 

27.  In  determining  the  location  of  a 
boundary  the  best  evidence  Is  the  monu- 
ments or  stakes  set  by  the  surveyor,  or  the 
testimony  of  eyewittiesses  who  saw  the  lines 
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run  on  the  ground.  Pereles  v.  Gross  [Wis.] 
105  N.  W.  217.  Next  is  the  occupation  com- 
menced by  persons  having  knowledge  as  to 
the  place  of  the  original  location  or  at  a 
time  when  the  original  stakes  were  still  in 
place.     Id. 

28.  Goodson  v.  Fitzgerald  [Tex.  Civ.  App.] 

90  S.  W.  898.  A  boundary  line  fixed  by  a 
building  has  no  greater  dignity  than  one 
fixed  by  a  fence.  Laughlin  v.  Francis  [Iowa] 
105  N.  W.  360.  A  call  for  a  railroad  right  of 
way  if  unexplained  will  be  treated  as  a  call 
for  another  tract  of  land  and  prevails  over 
a  call  for  distance.  Couch  v.  Texas  &  P. 
R.  Co.  [Tex.]  90  S.  ViT.  860.  V^'here  unmarked 
lines  of  adjacent  surveys  are  called  and  ca« 
be  ascertained  with  accuracy  they  are  given 
the  dignity  of  an  artificial  monument  when 
there  arises  a  question  as  to  whether  the 
course  or  distance  or  the  unmarked  line  of 
another  survey  shall  prevail.  Steusoff  v. 
Jackson  [Tex.  Civ.  App.]  89  S.  W.  445.  A 
boundary  line  is  a  monument  and  Tvould  by 
the  general  rule  of  construction  govern  the 
course  of  a  deed  unless  toe  intention  of  the 
parties  would  be  defeated  by  its  adoption. 
Chapman  v.  Hamblet,  100  Me.  454,  62  A.  215. 
Well  known  corners  prevail  over  courses 
and  distances.  Huff  v.  Woosley  [K5^]  92  S. 
W.  572.  Map  referred  to  in  a  description 
held  to  have  the  dignity  of  an  artificial 
monument.  Wilson  v.  Chicago  Lumber  & 
Timber  Co.  [C.  C.  A.]  143  F.  705.  Addition 
of  "as  per  survey"  of  a  certain  person  con- 
strued as  intended  only  to  identify  the  map 
antl  not  to  render  it  impeachable  by  the  field 
notes  of  the  survey.  Id.  A  corner  called  for 
will,  if  identified,  be  accorded  the  dignity 
of  a  marked  line.  Will  overcome  a  call  for 
a  course  and  distance  unless  shown  to  be  a 
mistaken  call.  Goodson  v.  Fitzgerald  [Tex. 
Civ.  App.] 90  S.  W.  898.  That  a  call  for  a 
marked  line  may  overcome  a  call  for  course 
and  distance  it  must  be  indentified  on  the 
ground.  If  this  is  done,  however,  it  is  im- 
material that  the  marked  corner  has  been 
destroyed.  Id.  Call  for  a  marked  line  held 
to  prevail  over  a  call  for  beginning  corner. 
Jacoby  v.  Norton  [Tex.  Civ.  App.]  90  S.  W. 
524.  The  lines  run  by  a  surveyor  who  tes- 
tifies that  he  started  from  a  point  which  was 
not  a  corner  will  not  control  a  call  for  the 
actual  corner.  Fincannon  v.  Sudderth  [N. 
C]    52  S.   E.   579. 

29.  Whitridge  v.  Baltimore  [Md.]  63  A. 
808. 

30.  Next  courses  and  distances.  Goodson 
V.  Fitzgerald  [Tex.  Civ.  App.]  90  S.  W.  898. 
Courses  and  distances  prevail  over  quantity. 
Kendrick  v.  Burchett  [Ky.]  89  S.  V\^  239. 
Course  prevails  over  distance  where  one 
must  be  sacrificed.      Kerr  v.   De  Laney   [Ky.] 

91  S.  W.  286;  Chambers  v.  Tharp  [Ky.]  93  & 
W.  627.  Next  is  the  courses  and  distances 
declared  in  the  plat  as  connecting  the  point 
in  question  with  some  other  point,  the  act- 
ual   location    of    which    can    be    ascertainc!!. 
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where  monuments  and  courses  and  distances  fail,'''''  or  where  it  is  necessary  in  order 
to  close  lines  to  rnn  some  of  them  backward  and  the  number  of  nnlocated  corners 
and  lines  be  such  that  there  are  alternative  ways  of  cfosing.^*  This,  however,  is 
only  their  relatiA'e  force  as  evidence  and  the  weakest  by  the  aid  of  other  facts  may 
in  a  given  case  overcome  a  call  of  the  highest  dignity.-'*"'  A  conflict  between  calls 
may  be  explained  by  evidence  of  the  intention  of  the  parties,-''®  and  for  this  purpose 
the  field  notes  may  be  looked  to.''^  The  cjuestion  as  to  which  is  the  controlling  call 
may  be  one  of  fact.^-^ 

Government  stirveys.^^ — The  lines  of  an  original  government  survey  control 
maps  and  plats. ■*"  Corners  established  by  United  States  surveyors  in  surveying  the 
public  lands,*^  or  the  places  where  they  were  established  if  they  can  be  determined,*- 
are  conclusive  as  to  the  actual  location  of  the  boundary  lines  of  sections  and  such 
subdivisions  thereof  as  are  authorized  b}^  the  laws  of 'the  United  States.-*^  Field 
notes  of  Uiiited  States  surveys  of  public  lands  will  control  in  ascertaining  locations, 
even  though  the  monuments  established  by  the  surveyor  cannot  be  found.**  Whe»i 
a  deputy  United  States  surveyor  who  made  an  original  survey  cannot  explain  a 
discrepancy  between  the  field  notes  retained  b}^  him  and  those  returned  to  the  sur- 


Pereles  v.  Gross  [Wis.]  105  N.  W.  217. 
Though  a  call  for  course  and  distance  pre- 
vails over  one  for  an  unmarked  prairie  line 
yet  if  it  appears  that  tlie  surveyor  ascer- 
tained sucli  line  and  intended  to  include  the 
land  thus  bounded  the  distance  will  be  ex- 
tended. Goodson  v.  Fitzgerald  [Tex.  Civ. 
App.]    90   S.   W.   898. 

31.  Kerr  v.  De  Laney  [Ky.]  91  S.  W.  286; 
Chambers  v.   Tharp    [Ky.]    93   S.  ^V.   627. 

32.  Lines  must  be  run  according  to  tlie 
primary  caUs  of  a  deed  tliough  it  is  in  con- 
llict  witli  tlie  quantity  of  land  mentioned. 
Whitaker  v.  Cover  [N.  C]  52  S.  E.  581.  A 
statement  in  a  deed  that  the  land  conveyed 
contains  a  certain  number  of  acres  will  not 
control  against  a  description  by  metes  and 
bounds.  Sherwin  v.  Bitzer  [Minn.]  106  N'. 
W.   1046. 

33.  Davis  v.  Com.  Land  &  Lumber  Co.,  Ill 
F.  711.  The  statement  of  quantity  will  be 
rejected  if  it  is  inconsistent  with  the  actual 
area  when  the  same  is  capable  of  ascert;^in- 
ment  by  monuments  and  boundaries.  Stter- 
win  V.  Bitzer  [Minn.]  106  N.'w.  1043.  De- 
scription "running  along  the  center  of  a 
wagon  road,  to  be  20  feet  wide"  is  sufTiciently 
definite  and  quantity  need  not  be  resorted 
to.  W'hitridge  v.  Baltimore  [Md.]  63  A. 
808.  Quantity  aids  in  ascertaining  the  prem- 
ises when  they  are  not  described  by  known 
or  established  boundaries.  Morgan  v.  Lewis 
[Ky.]    92   S.  V^^   970. 

34.  Davis  v.  Com.  Land  &  Lumber  Co.,  141 
F.    711. 

35.  Goodson  v.  Fitzgerald  [Tex.  Civ.  App.] 
90  S.  W.  898.  Vi'here  there  is  conflict  be- 
tween monuments  and  courses  and  distances 
the  former  prevail  but  if  it  appears  that 
there  is  a  mistake  in  the  calls  for  the  for- 
mer and  not  in  those  of  the  latter,  the  rule 
is  the  reverse.  Christenson  v.  Simmons  [Or.] 
82  P.  805.  Quantity  is  the  least  certain  ele- 
ment of  description  but  in  the  absence  of 
some  more  definite  description  it  may  be 
controlling.  O'Brien  v.  Clark  [Md.]  64  A. 
53.  Evidence  sufficient  to  sustain  a  finding 
of  fact  as  to  which  of  two  points  should  con- 
trol in  locating  a  line.  Jacoby  v.  Norton 
[Tex.  Civ.  App.]    90   S.  W.   524.     A  call  for  a 


well  ma.rked  and  defined  line  prevails  over 
a  call  for  a  beginning  corner,  evidently  not 
the  true  line  but  probably  located  after  the 
surveys  of  the  land.  Deaton  v.  Feazle  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  1017,  90  S.  W. 
534. 

36.  A  conflict  between  a  call  for  a  rail- 
road right  of  way  and  a  call  for  distances 
may  be  explained  to  show  the  intention  of 
the  parties.  Couch  v.  Texas  &  P.  R.  Co. 
[Tex.]    90   S.  W.   860. 

37.  "^'here  two  calls  of  a  survey  are  in- 
consistent and  there  is  nothing  on  the  ground 
connecting  itself  with  the  original  survey 
to  explain  the  variance,  the  field  notes  may 
be  looked  to.  Giddings  v.  Thompson  [Tex. 
Civ.   App.]    92   S.   W.    1043. 

38.  Whether  a  call  for  an  unmarked 
prairie  line  would  control  course  and  dis- 
tance held  a  question  of  fact.  Clawson  v. 
Wilkins    [Tex.  Civ.  App.]    93   S.  W.   1086. 

Sy.     See  5  C.  L.  432. 

40.  Liddle  v.   Blake    [Iowa]    105  N.  W.   649. 

41.  Frederitzie  v.  Boeker,  193  Mo.  228,  92 
S.  W.  227.  The  monuments  established  by 
the  United  States  surveyor  at  a  corner  is 
the  best  evidence  of  its  true  location  and 
controls  field  notes  or  any  other  class  of 
proof.  Stangair  v.  Roads,  41  Wash.  583,  84 
P.  405.  A  government  corner  prevails  over 
a  inonument  set  to  fix  the  boundary  of  a  lot 
in  the  same  section.  Kitchen  v.  Chantland 
[Iowa]    105   N.   T\'.   367. 

43.  When  a  government  corner,  being 
the  corner  between  adjoining  owners,  has 
been  obliterated,  its  location  may  be  estab- 
lished by  the  testimony  of  witnesses  ac- 
quainted therewith.  Reed  v.  Burrell  [Neb.] 
108   N.   W.    155. 

43.  Frederitzie  v.  Boeker,  193  Mo.  228,  92 
S.    W.    227. 

44  Bradshaw  v.  Edelen,  194  Mo.  640,  92 
S.  W.  691.  Where  marks  of  a  government 
surveyor  are  obliterated  and  corners  cannot 
be  established  by  witnesses,  the  field  notes 
of  the  survey  control.  Stangair  v.  Tioads, 
41  Wash.  583,  84  P.  405.  Evidence  to  show 
that  field  notes  returned  to  the  land  com- 
missioner's office  were  often  changed  to  con- 
form   to    the    maps    in    the    office    held    inad- 
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veyor  general,  tlie  former  do  not  prevail  over  the  latter  which  are  the  official  record 
of  the  survey."*''  The  plat  filed  with  the  original  survey  is  of  equal  dignity  with  th.o 
survey  itself,  and,  where  it  shows  on  iis  face  that  the  sm-Acyor  must  have  made  a 
mistake  in  putting  down  the  distance  of  one  line,  the  plat  will  control.*'"  Lines  as 
laid  out  on  the  ground  govern  the  field  note?  of  the  survey.*'  A  prior  survey  pre- 
vails 'over  a  subsecpient  one.*^  The  elder  grant  prevails  where  there  is  a  lap  in 
lands  granted  by  the  state.  *^ 

Highways,  streets,  or  ways  as  houndariesJ'^ — A  boundary  on  a  way  includes  the 
fee  to  the  center  thereof  unless  the  terms  of  the  grant  indicate  the  limitation  of  its 


missible  to  show  a  change  in  the  field  notes 
in  question.  Cla'wson  v.  Wilkins  [Tex.  Civ. 
App.]   9.3  S.  T\'.  1086. 

4r,.  Stang-air  v.  Roads,  41  "«"ash.  5S.3,  84 
P.    405. 

46.  Morgan   v.   Lewis    [Ky.]    92   S.   W.    970. 

47.  Tinnea  v.  Piel,  122  HI.  App.   304. 

48.  Atascosa  County  v.  Alderman  [Tex. 
Civ.  App.]  91  S.  W.  846.  Instructions  in  a 
suit  to  determine  a  boundary  should  not  give 
undue  weight  to  a  subsequent  survey.  Gid- 
dings  V.  Thompson  [Tex.  Civ.  App.]  92  b.  W. 
1043.  Where  a  subsequent  patent  calls  for 
a  prior  one  the  lines  of  the  junior  one  can- 
not be  determined  until  those  of  the  senior 
have  been.  Burt  &  B.  Lumber  Co.  v.  Wilson 
[Ky.]  93  S.  W.  906.  Evidence  sufficient  to 
establish  a  boundary  according  to  certain 
official  surveys.  Taulbee  v.  Buckner's  Adni'r 
[Ky.]    91    S.    W^.    734. 

49.  Kerr  v".  De  Laney   [Ky.]   91  S.  W.   286. 

50.  See   5   C.   L.   432. 

IVote:  A  conveyance  of  land  as  bounded 
"on"  or  "by"  or  as  running  "along"  a  high- 
way w^ill  convey  to  the  center  line  of  the 
highway  if  the  grantor  owns  thereto,  unless 
a  contrary  intention  appears  from  the  con- 
veyance. Paul  V.  Carver.  26  Pa.  223,  3  Gray's 
Cas.  356,  67  Am.  Dec.  413;  White  v.  Godfrey, 
97  Mass.  472,  3  Gray's  Case;  Hamlin  v.  Pair- 
point  Mfg.  Co.,  141  Mass.  51;  Columbus  & 
W.  R.  Co.  V.  Ti'itherow,  82  Ala.  190;  Kittle 
V.  Pfeiffer,  22  Cal.  484;  Silvey  v.  McCool,  86 
Ga  1;  City  of  Dubuque  v.  Maloney,  9  Iowa, 
451,  74  Am.  Dec.  358;  Thomas  v.  Hunt,  134 
Mo.  392;  In  re  Ladue,  118  N.  Y.  213;  Elphin- 
stone,  Interpret,  of  Deeds,  179.  And  so  a  con- 
veya.nce  of  land  "soutli  of  the  road"  has  been 
held  to  convey  a  part  of  the  highway.  Hel- 
mer  v.  Castle,  109  111.  664  So,  when  land 
abutting  on  a  highway  is  conveyed  by  terms 
of  description  which  make  no  mention  of  the 
high-way,  as  when  it  is  conveyed  by  a  num- 
ber on  a  plat,  the  grantor's  interest  in  the 
land  within  the  highway  limits  presumably 
passes.  Berridge  v.  V\^ard,  10  C.  B.  (N.  S.) 
400,  3  Gray's  Cas.  334;  Champlin  v.  Pendle- 
ton, 13  Conn.  23,  3  Gray's  Cas.  342;  Gear  v. 
Barnum,  37  Conn.  229;  White's  Bank  of  Buf- 
falo V.  Nichols,  64  N.  Y.  65,  3  Gray's  Cas. 
373;  Florida  Southern  R.  Co.  v.  Brown,  23 
Fla.  104;  Anthony  v.  City  of  Providence,  18 
R.  I.  699;  Cox  v.  Louisville,  N.  A.  &  C.  R.  Co., 
48  Ind.  178;  City  of  Dubuque  v.  Maloney,  9 
Iowa,  450,  74  Am.  Dec.  358;  Kneeland  v.  Val- 
kenburgh,  46  Wis.  434,  32  Am.  Rep.  719. 
Contra.  Sutherland  v.  Jackson,  32  Me.  80; 
Hanson  v.  Campbell's  Lessee,  20  Md.  223; 
Grant  v.  Moon,  128  Mo.  43.  Compare  Ho- 
boken  Land  &  Improvement  Co.  v.  Kerrigan, 
31   N.  J.   Law,    13. 

And    this    is    so,    even    though    the    length 


of   the    boundary    lines    running   towards   the 
highway,    as   given,    would    carry   them    only 
=  0   far   as    the    edge   of   tfie   highway.     Oxton 
V.     Groves,     68     Me.     371,     28     Am.     Rep.     75; 
Paul  v.  Carver,  26  Pa.  223,  3  Gray's  Cas.  35G; 
Newhall    v.    Ireson,    8    Cush.    [Mass.]    595,    54 
Am.   Dec.    790;   Gould   v.    Eastern   R.    Co.,    142 
Mass.   85;  Moody   v.  Palmer,   50   Cal.   31.     But 
see,  to  the  contrary.  City  of  Chicago  v.  Rurn- 
sey,    87    111.    348.      On    the    other    hand,    a   de- 
scription   of   the   land   as    bounded   by    or   on 
the   "side,"   "margin,      or  "edge"  of  the  high- 
way  is    usually   regarded   as   showing   an   in- 
tention to  exclude  the  land  within  the  high- 
way  limits    from   the    operation    of   the   con- 
veyance (Buck  V.  squires,  22  Vt.  484,  3  Gray's 
Cas.    345;    Jackson    v.    Hathaway,    15    Johns. 
[N.    Y.]    447;    Blackman    v.    Riley,    138    N.     1. 
318;    Tyler    v.    Hammond,    11    Pick.     [Mass.] 
193;  Holmes  v.  Turner's  Falls  Co.,   142  Mass. 
590;    Hughes    v.    Providence    &   W.    R.    Co.,    2 
R.  I.  508;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel. 
38   Mich.    62.      So   in   the   case   of  a   reference 
to    "the    line"    of    the    highway.      Hamlin    v. 
Pairpoint    Mfg.    Co.,    141    Mass.    51;    Cole    v. 
Haynes,    22    Vt.    588.      Coutra.      Kneeland    v. 
Van   Valkenburgh,    46   Wis.   434,    32   Am.   Rep. 
719),  though   in  some  states  a  different  view 
is  taken  (Paul  v.  Carver,  26  Pa.  223,  3  Gray's 
Cas.    356,    67   Am.    Dec.    413;    Cox   v.   Freedley, 
33    Pa.    124,    3    Gray's   Cas.    361;    Woodman    v. 
Spencer,   54  N.   H.   507;   Johnson  v.   Anderson, 
18  Me.   76    (semble);   Salter  v.  Jonas,   39   N.  J. 
Law,   469,    23   Am.   Rep.   229;  Anthony   v.   City 
of  Providence,  18  R.  I.  699.     Compare  Hobson 
V.  Philadelphia,  150  Pa.  595).     By  analogy  to 
the  rule  applied  in  the  case  of  boundaries  on 
streams,  it  would  seem  that  a  monument  ai 
the   side   or   edge   of   the  highway,    when   re- 
ferred to  as  a  starting  point  for  a  line  run- 
ning   along    the    highway,    should    not    ex- 
clude   the    soil    within    the    highv/ay    limits, 
but  that  it  might  well  be  regarded  as  merely 
showing    the    point    at    which    the    boundar.\- 
strikes   the   highway,   since  it  is  not  usually 
practicable  to  place  a  monument  in  the  cen- 
ter   of    the    highway.      This    view    has    been 
adopted    in     at    least    one    state     (Cottle     v. 
Young,    59   Me.    105;    Lov/   v.    Tibbetts,    72   Me. 
92),    but    usually    the    naming    of    a    monu- 
ment   at    the.    side    or    edge    of    the    highway, 
from    which    the    line    is    to    run    along    the 
highway,    has   been   regarded  as   sufficient   to 
exclude   the   land  within  the  highway  limit.s 
(Sibley    v.    Holden,    10    Pick.    [Mass.]    249,    3 
Gray's  Cas.   340;   King's  County  Fire  Ins.  Co. 
V.    Stevens.    87   N.   Y.    287,    3    Gray's   Cas.    376: 
Smith   V.    Slocomb,    9    Gray    [Mass.]    36;    Pea- 
body    Heights    Co.    v.    Sadtler,    63    Md.     533: 
Hunt  V.   Brown,    75   Md.   4S1.      And   see   Chad- 
wick  V.   Davis,   143   Mass.   7;  Peck  v.    Dennis- 
ton,  121  Mass.  17;  Hoboken  Land  &  Improve- 
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extent  to  the  exterior  lino  of  the  way/^  but  a  deed  which  calls  for  a  private  road 
as  a  boiindarv  but  gives  the  grantee  no  right  to  open  and  iise  such  road  does  not 


ment  Co.  v.  Kerrig-an,  31  N.  J.  Law,  13). 
Where  the  latter  view  prevails,  the  same  re- 
sult would  necessarily  follow  when,  as  the 
starting  point  of  such  line,  there  is  named, 
not  a  monument  on  the  side  of  the  highway, 
but  an  imaginary  point  such  as  the  intersec- 
tion of  the  side  line  with  another  line. 
White's  Bank  of  Buffalo  v.  Nichols,  64  N.  Y. 
65,  3  Gray's  Cas.  373.  Contra,  Low  v.  Tih- 
betts,  72  Me.  92,  39  Am.  Rep.  303.  The  words 
"beginning  on  the  soutiierly  side  of"  the 
road,  or  "at  a  point"  on  such  side,  and  like 
expressions,  have  been  in  one  state  con- 
strued as  merelj'  indicating  the  side  of  the 
road  on  which  the  land  lies,  and  not  as  lo- 
cating a  corner  of  the  land  at  the  edge  of 
the  road.  O'Connell  v.  Bryant,  121  Mass.  557, 
and  see  Kneeland  v.  Van  Valkenburgh,  46 
Wis.  434.  And  more  usually  a  contrary  view 
is  taken.  King's  County  Fire  Ins.  Co.  v. 
Stevens.  87  X.  Y.  287,  3  Gray's  Cas._376;  Ho- 
boken  Land  &  Improvement  Co.  v.  Kerrigan, 
31  N.  J.' La'w,  13;  Walker  v.  Pearson,  40  Me. 
152.  In  applying  the  foregoing  rules,  the 
highw^ay  or  street  referred  to  is  the  highway 
as  opened  or  defined  by  use,  rather  than 
tlie  higiiway  as  platted  or  recorded.  Falls 
Village  V\"ater  Power  Co.  v.  Tibbetts,  31 
Conn.  165;  Cleveland  v.  Obenchain.  107  Ind. 
591;  Brown  v.  Heard,  85  Me.  294;  O'Brien  v. 
King,  49  N.  J.  Law,  79;  Blackman  v.  Riley, 
138  N.  Y.  318;  Winter  v.  Payne,  33  Fla.  470; 
Orena  v.  Santa  Barbara,  91  Cal.  621.  But  see 
Reid  V.  Klein,  138  Ind.  484.  A  change  in  the 
location  or  limits  of  the  highway  after  the 
making  of  the  conveyance  in  no  way  affects 
the  boundaries  of  tlie  abutting  land.  T\"hite's 
Bank  of  Buffalo  v.  Nichols,  64  N.  Y.  65,  3 
Gray's  Cas.  373;  Brantly  v.  Huff,  62  Ga.  532. 
In  some  jurisdictions  a  conveyance  is  not 
regarded  as  including  land  which  is  merely 
intended  to  be  dedicated  as  a  highway  in 
the  future,  or  which  is  merely  marked  on  a 
plat  as  such,  although  tlie  land  conveyed  is 
described  as  bounded  on  such  intended  high- 
way as  if  it  actually  existed.  Leigh  v.  Jack, 
5  Exch.  Div.  264,  3  Gray's  Cas.  336;  Bangor 
House  Proprietary  v.  Brown,  33  Me.  309,  3 
Gray's  Cas.  354;  Palmer  v.  Dougherty,  33 
Me.  502,  54  Am.  Dec.  636;  O'Linda  v.  Lothrop, 
21  Pick.  [Mass.]  292;  Robinson  v.  Myers,  67 
Pa.  9;  Spackman  v.  Steidel,  88  Pa.  453.  But 
as  to  the  Pennsylvania  rule  see  Eliem  v. 
Daubenspreck.  169  Pa.  282;  Hancock  v.  Phil- 
iidelphia,  175  Pa.  124.  In  other  jurisdictions 
it  is  considered  that  such  a  reference  to  land 
as  a  highway  raises  the  same  presumption 
of  an  intention  to  convej'  the  land  to  the 
center  of  the  proposed  highway  as  if  the 
highway  actually  existed.  Bissell  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  61,  3  Gray's  Cas. 
367;  In  re  Ladue,  118  N.  Y.  213;  Anthony  v 
City  of  Providence,  18  R.  I.  699;  Johnson  v. 
Arnold,  91  Ga.  659.  See  Peck  v.  Dennison,  121 
Mass.  17.  If  the  owner  owns  the  whole  of 
the  bed  of  the  highway,  and  no  land  on  the 
other  side  tliereof,  his  conveyance  of  land 
on  the  higiiway  will,  it  has  been  held,  con- 
vey all  the  land  witliin  the  highway  limits. 
In  re  Robbins,  34  Minn.  99,  57  Am.  Rep.  40, 
3  Gray's  Cas.  382;  Johnson  v.  Arnold,  91  Ga. 
659.  When  the  land  conveyed  is  described  as 
extending  a  certain  distance  from  the  high- 


way, without  otlier  means  of  determining  its 
location,  the  line  is  to  be  measured,  it  has 
been  decided,  from  the  center  line  of  the 
highway.  Dodd  v.  Witt,  139  Mass.  63,  3 
Gray's  Cas.  380,  52  Am.  Rep.  700.  Whether, 
wlien  the  land  is  described  as  bounded  on  a 
private  way  the  same  rule  applies  as  in  the 
case  of  a  public  way,  so  as  to  give  to  the 
grantee  the  land  to  the  center  line  thfereof, 
in  the  absence  of  a  contrary  intention,  it  is 
a  question  on  ■whicli  the  cases  are  not  in 
accord.  In  Alassachusetto  it  is  held  that  the 
same  rule  applies  to  private  as  to  public 
ivays.  Fisher  v.  Smith,  9  Gray  [Mass.]  441, 
3  Gray's  Cas.  360;  Gould  v.  Eastern  R.  Co., 
142  Mass.  85.  See,  also.  Witter  v.  Harvey,  1 
McCord  [S.  C]  67,  10  Am.  Dec.  650.  But  a 
contrary  intention  may,  of  course,  appear 
from  the  terms  of  the  conveyance.  Codman 
v.  Evans,  1  Allen  [Mass.]  443;  Crocker  v. 
Cotting,  166  Mass.  183.  And  see  Gushing  v. 
Hathaway.  10  R.  I.  514.  In  Maine  liie  same 
rule  does  not  apply  to  private  -^'ays.  Bangor 
House  Proprietary  v.  Brown,  33  Me.  309,  3 
Gray's  Cas.  354;  Ames  v.  Hilton,  70  Me.  36. 
As  to  the  law  In  New  York,  see  Mott  v.  Mott, 
68  N.  Y.  246. — ^From  Tiffany  on  Real  Prop- 
erty, p.  893. 

51.  Boundary  on  street  goes  to  the  mid- 
dle. Barnes  v.  Pliiladelphia,  etc.  R.  Co.,  27 
Pa.  Super.  Ct.  84.  A  deed  conveying  lots 
boimded  on  a  street  by  legal  presumption 
embraces  tlie  street  to  its  center.  Young  v. 
Pennsylvania  R.  Co.  [N.  J.  Law]  62  A.  529. 
A  grantee  of  la.nd  described  as  situated  on 
the  side  of  a  contemplated  street  takes  title 
to  the  middle  of  the  street.  Everett  v.  Fall 
River,  189  Mass.  513,  75  N.  E.  946.  The 
owner  of  a  lot  bounded  by  a  public  street 
takes  title  to  the  center  of  the  street.  Lins 
V.  Seeffeld  [Wis.]  105  N.  -W.  917.  Where  land 
is  conveyed  by  course  and  distance  -w^ithout 
mention  of  a  street  by  which  it  is  bounded, 
the  fee  to  t'ae  center  of  the  street  is  deemed 
included.  Van  Winkle  v.  Van  Winkle  [N.  Y.] 
77  N.  E.  33.  A  conveyance  of  lots  and  blocks 
in  platted  property  describing  them  by  num- 
ber only  carries  the  fee  to  the  center  of  the 
street  and  alley  on  which  they  abut  subject 
to  the  easement  of  the  public.  Dickinson  v. 
Arkansas  City  Imp.  Co.  [Ark.]  92  S.  W.  21. 
Where  a  lot  portrayed  upon  a  map  is  sold  in 
recognition  of  the  map,  and  a  street  is  de- 
termined thereon  but  not  referred  to,  the 
-grantee  takes  a  fee  to  the  center  thereof, 
though  the  roT-i  b°  a  ririvate  one  or  an  alley 
jsed  in  connection  with  the  premises  con- 
veyed. JohnsoTi  V.  Grenell,  98  N.  Y.  S.  629. 
Deed  to  portion  of  lot  abutting  on  B.  street 
"aside  from  B.  street  vacated,"  held  not  to 
convey  any  portion  of  the  land  constituting 
half  of  B.  street  abutting  on  the  property 
conveyed.  Lins  v.  Seeffeld  [TV^is.]  105  N.  W. 
917.  If  the  intent  of  a  grantor  is  to  make 
the  center  of  a  road  the  boundary  and  such 
intent  can  be  gratified  only  by  adopting  the 
center  of  the  road  then  existing  when  the 
same  did  not  conform  to  courses  and  dis- 
tances set  out,  courses  and  distances  not  con- 
forming to  the  road  should  be  disregarded, 
and  the  center  of  the  road  adopted.  Whit- 
ridge  V.  Baltimore  [Md.]  63  A.  808.  A  deed 
of  land  bounded  by  a  public  road  passes  title 
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pass  the  fee  to  any  part  of  the  road/-  and  the  presumption  tliat  the  owner  of  land 
abutting  on  a,  highway  o^vns  to  the  center  thereof  may  be  rebutted  by  the  deed  to 
him  showing  that  the  fee  to  the  liighway  was  not  intended  to  be  convey ed.^^ 

§  2.  Riparian  or  littoral  houndaries.^^ — As  a  general  rule  where  land  is  de- 
scribed as  bounding  on  a  nonnavigable  stream  the  boimdaxy  is  the  thread  of  such 
btream/^  but  if  the  stream  is  a  navigable  one  the  boundary  is  low-water  mark.^'^ 
This,  however,  is  only  a  rule  of  evidence  and  may  be  rebutted.^^  Tliis  line  changes 
with  the  gradual  changes  of  the  stream/'*  This  is  the  rule  as  to  a  navigable  river 
between  states/*'  The  rule  that  where  a  stream  is  called  the  line  is  the  center 
thereof  does  not  apply  where  a  reservoir  is  called/"  When  a  government  lot  abuts 
on  a  lake,  the  shifting  water  line  and  not  the  meander  line  is  the  boundaiy  of  the 
lot/^  The  transfer  of  such  lot  by  number  according  to  the  government  survey, 
without  words  of  restriction,  conveys  all  the  land  which  has  become  a  part  of  the 
lot  by  recession  of  the  lake,*'-  but  when  a  morass  or  swamp  is  named  as  the  hound- 
ar}'  and  the  sale  is  by  the  acre,  the  purchaser  does  not  take  to  a  stream  lying  beyond 
such  swamp. *^"  The  state  holds  the  title  to  the  body  of  a  natural  lake  meandered 
by  the  government  in  trust  for  the  public  and  a  grant  bounded  thereon  extends  to 
the  water's  edge  in  its  natural  condition.^* 

§  3.  Estahlishment  hy  agreement  of  adjoiners}^ — -Agreements  between  adjoin- 
ing owners  establishing  a  line  Avhere  the  true  one  is  in  dispute  are  favored  by  the 


to  the  middle  of  the  road  if  such  title  was 
in  the  grantor.  Neely  v.  Pliiladelphia,  212 
Pa.  551,  61  A.  1096.  A  description  to  an  ob- 
ject upon  the  side  of  the  highway,  thence 
along  the  highway,  carries  title  to  the  cen- 
ter of  the  highway.  Van  "Winkle  v.  Van 
Winkle   [X.  Y.]   77  X.  E.   33. 

The  right  of  wny  of  a  railroad  is  not  a 
public  liighway  in  the  sense  of  a  road  or 
street,  and  the  rule  of  construction  of  deeds 
to  land  bounded  by  a  highway  does  not  ap- 
ply so  as  to  make  a  call  for  a  right  of  way 
carry  the  grantor's  interest  between  the 
boundary  of  the  right  of  w^ay  and  the  rail- 
road track.  Couch  v.  Texas  &  P.  R.  Co. 
[Tex.]    90   S.   W.    860. 

52.  Clayton  v.  Gilmer  County  Court  [yf. 
Va.]  52  S.  E.  103. 

53.  Van  Winkle  v.  Van  T\'inkle  [X.  T.]  77 
X.   B.   33. 

54.  See  5  C.  L.  432. 

55.  Spurrier  v.  Hodges  [Ky.]  90  S.  V^.  559. 
When  a  riparian  owner  sells  lots  delineated 
upon  a  map,  fronting  upon  a  street  extend- 
ing along  the  bank  of  a  navigable  river,  the 
title  conveyed  readies  across  the  street  to 
the  w^ater's  edge  transferring  all  riparian 
rights.  Evidence  insufficient  to  overcome 
this  presumption.  Johnson  v.  Grenell,  98 
.X;  Y.  S.   629. 

58.  A  riparian  owner  on  a  navigable 
stream  owns  to  low-water  mark  only.  Frank 
V.  Goddin,  193  Mo.  390,  91  S.  W.  1057.  Where 
land  between  high  and  low-water  mark  is 
held  in  trust  for  the  public,  a  conveyance  by 
ihe  trustee  bounded  on  the  stream  is  pre- 
sumed to  carry  title  only  to  low-water 
mark.  In  re  City  of  Xew  York,  1S2  N.  Y. 
361,  75  X.  E.  156. 

57.  When  the  two  ends  of  a  line  by  the 
shore  are  at  high-water  mark,  in  the  ab- 
sence of  otlier  calls  or  circumstances  show- 
ing a  contrary  intention  the  boundary  will 
l>e  construed  as  excluding  the  sliore.  Whit- 
more  V.  Brown,   100  Me.   410,   61  A.   985. 


58.  Where  a  navigable  stream  forms  a 
boundary  it  shifts  with  the  water  line  either 
by  accretion  or  recession.  Frank  v.  Goddin, 
193  Mo.  390,  91  S.  W.  1057.  When  a  stream 
constituting  a  boundary  gradually  clianges 
its  course,  the  boundary  of  the  respective 
tracts  changes.  Spurrier  v.  Hodges  [Ky.]  90 
S.  W.  559.  A  deed  conveying  land  bounded 
on  one  side  by  a  river  passes  title  to  accre- 
tions. Perry  v.  Sadler  [Ark.]  S8  S.  \^^  832. 
Wliere  a  navigable  river  gradually  changes 
its  course,  land  formed  by  accretion  belongs 
to  the  owner  of  the  siiore  land  to  which  it 
is  added.  McBride  v.  Steinweden  [Kan.]  83 
P.   822. 

59.  McBride  v.  Steinweden  [Kan.]  83  P. 
822. 

60.  "^'here  the  reservoir  is  abandoned  the 
grantee  does  not  take  to  the  center  thereof. 
Dillon  V.  Burke  [X.  H.]    63  A.  927. 

61.  Sherwin  v.  Bitzer  [Minn.]  106  X.  "W. 
1046.  By  force  of  Colonial  Ordinance  of 
Massachusetts  of  1841-47  the  owner  of  up- 
land adjoining  tide  water  prima  facie  owns 
to  low-water  mark.  Whitmore  v.  Brown,  100 
Me.   410,  61  A.  985. 

62.  Sherwin  v.  Bitzer  [Minn.]  106  X.  TV. 
1046.  One  who  owns  land  bounded  by  a 
meandered  lake  takes  title  to  accretions  and 
loses  title  where  his  land  is  gradually  en- 
croached upon,  but  not  to  lands  submerged 
by  sudden  change.  Schulte  v.  Warren.  218 
111.  108,  75  X.  E.  783.  A  surveyor  who  has 
made  a  survey  may  testify  that  the  mean- 
derings  of  a  stream  as  shown  by  a  former 
survey  would  fit  only  one  particular  part' 
of  the  stream.  Camp  v.  League  [Tex.  Civ. 
App.]   92  S.  W.  1062. 

63.  Sale  by  the  state  of  swamp  lands  held 
to  pass  title  only  to  the  meander  line.  Tol- 
leston  Club  v.  Lindgren  [Ind.  App.]  77  X.  E. 
818. 

«4.  Schulte  V.  Warren,  218  III.  108,  75  X. 
E.   783. 

65.      See  5  C.  L.  433. 
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courts.®®  Such  an  agreement  may  be  oral,*'"  and  if  carried  into  effect  and  acted 
upon  is  binding  without  other  consideration  than  the  settlement  of  the  dispute,®"* 
especially  after  a  long  lapse  of  time,*"^  unless  an  erroneous  line  is  agreed  upon  by 
accident.''^  But  it  must,  be  immediately  executed  Iw  taking  possession  up  to  it.'^ 
A  parol  boundary  agreement  cannot  operate  to  transfer  title  of  record  in  one  party.'- 
A  boniidary  agreement  by  which  a  county  is  divested  of  school  lands  Biust  be  made 
by  a  connnissioner's  court  and  recorded.'^ 

§  4.  Estohlishment  by  acquiescence,  esioppel.  or  adrerse  possession.'* — The 
location  of  a  Iwundary  may  be  established  l)y  estoppel,'^  and  if  recognized  for  a 
long  period  of  years  may  be  established  l)y  acquiescence; '°  l)ut  to  establish  a  line 


66.  HoHingsworth  v.  Barrett  [Ky.]  89  S. 
W.  107.  To  make  a  valid  oral  agreement 
between  contiguous  owners  tliere  must  be 
doubt  as  to  the  true  line.  Wade  v.  McDougle 
[W.  Va.]  52  S.  E.  1026.  Contract  by  whicli 
one's  predecessor  in  title  conveyed  to  a  con- 
tiguous owner  the  right  to  use  a  w^all  lo- 
cated over  the  line,  held  not  to  constitute  an 
agreement  tliat  such  wall  sliould  constitute 
the  boundary.  Crane  v.  Judge  [Utah]  83  P. 
566.  Recitals  in  a  party  wall  agreement  and 
evidence  showing  actual  location  of  the  wall 
acquiescence  in  sucli  line  for  sixteen  years, 
held  to  show  that  a  line  was  established  in 
the  center  of  a  party  wall.  Roberts  v.  Fell- 
man  Dry  Goods  Co.  [Tex.  Civ.  App.]  92  S.  W. 
1060. 

67.  A  disputed  line  may  be  established  by 
parol.  Kitchen  v.  Chantland  [Iowa]  105  N. 
W.  367.  A  boundary  agreement  between'  ad- 
jacent owners  who  are  in  doubt  as  to  the 
true  Ic  nation  of  the  line  may  be  oral.  Berry 
V.    Evf  ns    [Ky.]    89   fe.   W.    12. 

GH.  The  settlement  of  a  disputed  boundary 
is  a  sufficient  consideration  to  sustain  the 
agreement  by  which  it  is  settled.  Kitchen 
V.  Chantland  [Iowa]  105  N.  W.  367.  If  there 
is  such  doubt  and  uncertainty,  an  oral  agree- 
ment, if  carried  into  execution,  is  va,lid 
without  other  consideration  than  tlie  set- 
tlement of  the  dispute.  Wade  v.  McDougle 
[W.  Va.]  52  S.  E.  1026.  An  oral  agreement 
followed  by  possession  in  pursuance  thereof 
is  binding  on  the  parties.  Sonnenmann  v. 
Mertz  [111.]   77  N.  E.  550. 

69.  'V\'here  an  oral  agreement  establish- 
ing a  boundary  is  recognized  for  forty  years 
it  will  be  upheld.  Lost  Creek  Coal  Co.  v. 
Napier's  Heirs  [Ky.]  89  S.  W.  26  4.  A  parol 
boundary  agreement  acquiesced  in  for  many 
years  (twenty)  is  bej^ond  question,  because 
of  the  statute  of  limitations.  Kincaid  v. 
Vickers,  217  111.  423,  75  N.  E.  527.  Fifteen 
;.  ears'  recognition  of  a  boundary  line  fixed 
by  oral  agreement  establishes  it  beyond  dis- 
pute. Berry  v.  Evans  [Ky.]  89  S.  W.  12. 
Where  adjoining  owners  established  a  line 
■which  is  believed  to  be  the  true  one  and  for 
tV\renty-four  years  exercised  dominion  up  to 
it,  it  is  conclusive  upon  them  though  not  the 
true  boundary.  Lindley  v.  Johnston  [Wash.] 
S4  P.  822.  Parol  agreement  acquiesced  in  for 
sixteen  years  is  not  within  the  statute  of 
frauds.  Roberts  v.  Fellman  Dry  Goods  Co. 
[Tex.  Civ.  App.]    92  S.  W.   1060. 

70.  Sonnenmann  v.  Mertz  [111.]  77  N.  E. 
550. 

71.  Wade  v.  McDougle  [W.  Va.]  52  S.  K. 
10,26.  A  parol  agreement  establishing  a  line 
so  as  to  give  one  owner  land  included  in  the 


deeds  of  another  unaccompanied  by  posses- 
sion up  to  the  agreed  line  is  within  the  stat- 
ute of  frauds.  Clarke  v.  Clarke  [Ky.]  90 
S.  W.  244.  An  unexecuted  parol  agreement  is 
insufficient  to  establish  a  boundary.  Where 
not  followed  by  possession  or  improvements 
up  to  or  relative  to  such  line.  Uker  v.  Thie- 
man   [Iowa]   107  N.  W.  167. 

72.  McMurray  v.  Dixon   [Va.]   54  S.  E.  481. 

73.  Atascosa  County  v.  Alderman  [Tex. 
Civ.  App.]   91  S.  W.  846. 

74.  See  5  C.  L.  433. 

75.  VA'hen  a  line  liad  been  recognized  for 
forty  years  and  after  one  owner  had  notice 
that  it  was  not  the  true  line  permitted  ex- 
tensive improvements  to  be  made  with  ref- 
erence to  it.  Cleveland-Cliffs  Iron  Co.  v. 
Gautliier  [Mich.]  12  Det.  Leg.  N.  976,  106  N. 
W.  862.  That  an  abutting  owner  builds  a 
fence  and  plants  trees  on  a  line  claimed  by 
him  as  the  street  line  does  not  estop  a  mu- 
nicipality from  establishing  the  true  bound- 
ary. City  of  Eldora  v.  Edgington  [Iowa] 
106  N.  W.  503. 

76.  A  boundary  acquiesced  in  for  ten 
years  prevails  over  one  divergent  therefrom 
established  by  survey.  Laughlin  v.  Francis 
[Iowa]  105  N.  "W.  360.  Adjoining  owners 
who  recognize  a  certain  line  for  twenty-flve 
years  cannot  thereafter  question  it.  Wat- 
son V.  Hogan  [Iowa]  106  N.  W.  759.  After 
such  period  it  cannot  be  shown  that  the 
party  who  set  the  hedge  purposely  avoided 
the  true  line  wlien  the  other  believed  it  to 
be  on  the  correct  line.  Id.  That  the  descrip- 
tion in  a  deed  under  which  a  party  claims 
calls  for  a  straight  line  does  not  defeat  a 
line  acquiesced  in  by  the  owners  for  ten 
years.  Laughlin  v.  Francis  [Iowa]  105  N.  W. 
360.  A  line  acquiesced  in  by  adjoining  own- 
ers for  fifteen  years  cannot  be  abrogated  by 
a  mere  oral  agreement  to  have  a  survey 
juade  to  establish  the  true  line.  Uker  v. 
Thieman  [Iowa]  107  N.  W.  167.  Acquiesencc 
for  seven  years  by  acts  or  declarations  of- 
adjoining  owners  will  establish  a  line.  Ivey 
V.  Cowart  [Ga.]  52  S.  E.  436.  Acquiescence 
by  a  municipality  for  forty  years  in  a  street 
line  is  in  tlie  absence  of  mistake  some  evi- 
dence of  the  true  location  of  the  line.  City 
of  Eldora  v.  Edgington  [Iowa]  106  N.  ^r  503. 
Where  one  occupied  and  claiined  property 
down  to  a  certain  line  for  forty  years  and 
his  claim  was  based  on  a  survey  made  by 
the  county  surveyor,  a  city  which  claims 
that  it  is  not  the  correct  line  of  the  street 
has  the  burden  to  establish  tlie  correct  line 
by  clear  evidence.  Id.  A  survey  made  by  a 
surveyor  \vho  accepted  as  the  correct  corner 
a    stone    found    at    the    corner    of    a    section 
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In'  acquiescence  and  recognition  tlicre  must  be  j^ossession  up  to  it  for  the  period 
prescribed  by  the  statute  of  limitations  acquiesced  in  by  the  other  party J'^  and  gen- 
eral reputation  and  long  acquiescence  in  a  line  while  tending  strongly  to  show  its 
location  is  not  conclusive  unless  it  aauoimts  to  an  estoppel  or  contract.'*  Long  ac- 
quiescence in  a  line  raises  no  presumption  of  law  that  the  line  is  a  properh^  deter- 
mined one."**  Acquiescence  hj  landowners  whose  lands  are  Ijounded  by  a  county 
line  will  not  bind  others  not  holding  under  them  and  whose  lands  touch  the  county 
line  at  another  place.®*'  That  one  assists  in  constructing  a  fence  along  a  highway 
does  not  estop  him  to  assert  that  it  is  in  the  highway  where  he  subsequently  becomes 
owner  of  land  across  the  way,  a  contract  for  the  pitrchase  of  which  he  then  had.^' 

Occupancy  under  a  claim  of  ownership  up  to  a  certain  line  for  the  period  ne<:- 
cssary  to  give  title  by  limitations  establishes  a  boimdary  by  adverse  possession.^- 

§  b.  Establisliment  hij  arbiiration,  ncfion,  or  sintulory  mode.^'-^ — Chancery 
has  not  independent  or  original  jurisdiction  to  settle  disputed  boundaries  which 
are  obscure  or  confused,'*''  but  will  assume  jurisdiction  if  some  equity  is  superin- 
duced by  the  act  of  the  parties  or  those  under  whom  they  claim. ^^  In  an  action  to 
enjoin  a  trespass  the  defendant  may,  as  a  counterclaim,  plead  and  prove  that  the 
alleged  claim  of  trespass  rests,  upon  a  disputed  boundary,  and  have  the  true  line 
ileterniined  and  established  by  the  judgment  of  the  court.^®  Statutory  methods  for 
establishing  boundaries  are  prescri])ed  in  many  states.  The  procedure  in  such  pro- 
ceeding is  governed  by  the  provisions  of  the  statute.'*'  In  Xortli  Carolina  the  plaint- 
iff has  the  burden  to  establish  the  line  asserted  by  him  to  be  the  correct  one.'**  It 
is  generally  provided  that  a  boundary  so  established  is  prima  facie  the  true  one,*® 


v/hich  was  not  a  government  monument  but 
was  pointed  out  to  him  by  persons  living  in 
the  vicinity  who  never  saw  the  original  cor- 
ner, held  insufficient  to  overcome  the  owner's 
showing  as  to  the  true  line.     Id. 

Evidt-noe  siiffieient  to  show  a  boundary  es- 
tablislied  by  acquiescence.  Kitchen  v.  Chant- 
land   [Iowa]    105  N.  "U'.  36  7. 

77.  Wade  v.  McDougle  [W.  Va.]  52  S:  E. 
1026.  I 

Evidence   insufEcient    to    show   a   boundary 
established  by  acquiescence.    Erikson  v.  Slate  I 
[Iowa]    106   N.  'W.   621.  I 

78.  Camp    v.    League    [Tex.    Civ.    App. ]    92  | 
S.  W.   1062.  I 

79.  Atascosa  County  v.  Alderman  [Tex. 
Civ.  App.]    91   S.  W.  846.     . 

80.  Ivey  v.  Cowart   [Ga.]   52  S.  E.   436. 

81.  Christenson  v.  Simmons  [Or.]  82  P. 
805. 

82.  Evidence  held  admissible  on  the  ques- 
tion of  an  agreement  whereby  adjoining 
owners  established  a  line  divergent  from 
the  description  in  their  deeds  as  forming  a 
basis  for  acquisition  of  title  up  to  such  line 
by  adverse  possession.  Gray  v.  Kelley 
[Mass.]   76  N.  E.  724. 

Evidence  insufficient  to  sliow  a  line  estab- 
lished by  adverse  possession.  Cliambers  v. 
Tharp   [Ky.l   93  S.  W.   627. 

83.  See  5  C.  L.   434. 

84.  Hays  v.  Bouchelle  [Ala.]  41  So.  518. 
A  bill  to  quiet  title  will  not  lie  to  settle  a 
boundary  dispute.  Livingston  County  Bldg. 
&  Loan  Ass'n  v.  Keach,  219  111.  9,  76  X.  E.  72. 

85.  Facts  held  to  warrant  the  assumption 
of  such  jurisdiction.  Hays  v.  Bouchelle 
[Ala.]   41  So.  518. 

86.  Hackett  v.  Kanne  [Minn.]  107  X.  W. 
1131.  Where  an  issue  as  to  the  location  of  a 
boundary  arises  in  an  action  of  trespass  and 


there  is  no  question  of  boundary  established 
by  acquiescence,  agreement  or  adverse  pos- 
session, the  plaintiff  has  the  burden  to  es- 
tablish the  trespass.  Clarke  v.  Case  [Mich.] 
13  Det.  Leg.  N.  193,  107  N.  W.  893. 

87.  V\'ritten  notice  is  required  by  Ky.  St. 
1903,  §  2372,  requiring  one  desiring  to  have 
his  land  processioned  to  give  notice  to  any 
person  interested.  Crouch  v.  Wainscott 
[Ky.]  91  S.  V^'.  2S9.  A  parol  notice,  however, 
is  sufficient  as  to  a  person  who  ^vas  present 
and  participated  in  the  proT^essioning.  Id. 
Under  Acts  1893,  p.  44.  c.  22,  providing  for 
the  establishment  of  a  disputed  boundary 
and  declaring  occupancy  of  land  by  the  peti- 
tioner sufficient  evidence  of  ownership,  a  de- 
nial of  his  ownership  does  not  entitle  the 
defendant  to  have  the  proceeding  dismissed 
because  an  issue  of  title  was  raised  which 
could  not  be  tried  in  such  proceeding.  Stan- 
aland  v.  Rabon  [N.  C]  52  S.  E.  417.  Pub. 
Acts  1899,  p.  388,  No.  248,  amending  Comp. 
Laws,  §  2627,  relative  to  the  assessment  of 
cost  of  making  a  survey  against  the  prop- 
erty surveyed,  does  not  apply  to  lands  situ- 
ated within  the  limits  of  an  incorporated 
city.  Paldi  V.  Cady  [Mich.]  12  Det.  Leg,  N. 
928,   106  N.  W.  709. 

88.  In  a  proceeding  under  L.  1893,  p.  44, 
c.  22,  to  establish  a  disputed  boundary 
plaintiff  may  not,  where  there  is  a  call  for 
course  and  distance  to  a  natural  object,  stop 
in  his  proof  at  the  end  of  the  course  and 
distance,  but  must  show  the  location  of  the 
natural  object  or  that  tliere  never  was  sucli 
object  or  that  at  the  time  his  line  "nras  sur- 
veyed a  line  was  run  and  another  corner 
marked.     Hill  v.  Dalton    [N.  C]    52  S.  E.   273. 

8i>.  The  report  of  the  proccssioners  made 
pursuant  to  Ky.  St.  1903,  §  2374,  is  prima 
facie  evidence  of  the  boundaries.     Crouc.i    .•. 
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and  is  conclusive  unless  appealed  froni.^"  Such  statutes  often  provide  for  the  ap- 
pointment of  commissioners  ^^  or  survcA-ors.'^'  In  Kentucky  it  is  a  statutory  of- 
fense to  destroy  corner  monuments.'*^ 


BOUNTIES 


A  state  may  enact  a  law  appropriating  money  for  the  recognition  of  the  valu- 
able services  of  persons  wlio  served  to  its  credit  during  the  Civil  War,  and  the  money 
may  be  paid  to  such  persons  or  expended  for  statues,  medals,  oo"  other  badges  of 
honor ;  **'  but  a  statute  for  the  mere  equalization  of  the  bounties  of  soldiers  with 
larger  amounts  received  by  other  soldiers  would  be  unconstitutional,  it  not  being 
founded  upon  any  difference  in  the  nature  of  the  services  or  in  the  merit  of  the 
soldiers;  and  it  would  be  invalid  even  though  it  should  recite  that  the  payments 
were  made  in  recognition  of  valuable  services."^ 

Sugar  hoitnties.'-*'^ — A  fonner  holding  that  the  Xebraska  Act  of  1895  for  the 
encouragement  of  the  manufacture  of  sugar  and  chicor}^  was  invalid  as  embracing 
more  than  one  subject  has  been  reversed.*^^  The  act  is,  however,  unconstitutional 
as  an  appropriation  or  pledge  of  ptiblic  money  for  private  purposes,^*  and  the  legis- 
lature not  having  had  the  power  to  expend  money  for  such  purposes,  the  fact  that 
the  manufacturers  paid  larger  prices  to  the  producers  of  beets  relying  upon  this 
statute  for  remuneration  did  not  create  any  obligation  against  the  state  in  favor 
of  the  manufacturers.^^ 

Wild  animals.'^ — The  Pennsylvania  act  of  1897  providing  for  the  payment  of 
boimties  for  the  destruction  of  wild  cats,  foxes,  and  minks,  is  unconstitutional  in 
that  its  title  does  not  state  that  the  bounties  are  to  be  paid  by  the  counties  a.?  pro- 
vided in  its  body,-  and  was  not  validated  by  a  s.ul)sequent  statute  attempting  to 
le-enact  it  by  amending  its  title,  but  the  title  of  which  contained  no  intimation  that 
the  duty  of  paying  the  bounties  was  imposed  upon  the  counties.^  The  Montana 
act  of  1895  relating  to  bounties  on  stock-destroying  animals,  and  its  amendatory 
act  of  1903,  are  valid.*     The  legislature  had  authority  under  the  constitution  to 


TVainscott  [Ky.]  91  S.  W.  289.  In  an  ac- 
tion under  Gen.  Laws.  1893,  c.  68,  p.  185,  to 
determine  and  establish  a  boundary  line  evi- 
dence held  sufficient  to  sustain  the  verdict  of 
the  jury  establishing  the  line.  Kistner  v. 
Beseke  [Minn.l  104  X.  W.  759.  A  boundary 
established  by  the  county  surveyor  after  due 
notice  to  the  owners  which  is  accepted  and 
acted  upon  and  not  appealed  from  is  prima 
facie  evidence  of  the  correct  line.  Korporal 
▼.  Robinson  [Ind.  App.]  78  N.  E.  84.  A  party 
■who  appeals  from  a  survey  regularly  made 
fey  the  county  surveyor  has  the  burden  to 
stbow  that  it  is  incorrect.  Christ  v.  Fent 
[Okl.]    84  P.  1074. 

90.  Under  Burns'  Ann.  St.  1901,  §§  8024, 
8ft3&,  a  boundary  established  as  therein  pro- 
vided and  not  appealed  from  within  the  stat- 
utory period  is  conclusive  and  a  subsequent 
survey  can  be  had  only  to  determine  the 
lines  previously  fixed.  Wilson  v.  Powell 
|Ind.  App.]  75  N.  E.   611. 

91.  The  appointment  of  commissioners 
j>rov{ded  for  in  Ball.  Ann.  Codes  &  St.  §  5668, 
in  proceedings  to  establish  a  boundary  is  in 
the  discretion  of  the  court.  Stangair  v. 
Roads,  41  Wash.   583,   84  P.  405. 

92.  Under  Rev.  St.  art.  5264,  authorizing 
the  court  to  appoint  a  surveyor  in  cases  in- 
volving boundary  dispute,  allowance  of  $20 
per  day  to  such  surveyor  held  not  an  abuse 


of  discretion.  Harris  County  Irr.  Co.  v. 
Hornberger  [Tex.  Civ.  App.]  94  S.  W.  145. 
Where  a  survej'or  was  appointed  by  the 
court  in  a  boundary  dispute  and  his  report 
and  map  used  by  the  parties  on  the  trial,  the 
fact  that  it  was  not  introduced  in  evidence 
does  not  preclude  him  from  recovering  com- 
pensation.    Id. 

93.  Indictment  under  Ky.  St.  §  1256,  for 
destroying  a  corner  tree  in  a  surA'ey  held  to 
state  a  cause  of  action.  Commonwealth  v. 
Gregory    [Ky.]   89  S.  W.   477. 

94,  95.  In  re  Opinion  of  the  Justices  [Mass.] 
77  K.  E.  820. 

98.     See  5  C.  L.  435,  n.  33. 

97.     Laws    1895,    c.    1.    p.    57.      Oxnard    Beet 


il6. 


State 


Bennett 

Ct.    120, 


Sugar  Co.  v.  State   [Keb.]    105  N.  W, 
98,    99.     Oxnard    Beet    Sugar    Co. 
[Neb.]  105  K.  W.  716. 

1.  See  5  C.  L.  435. 

2.  Act  July   9,    1897    (P.   L.   233). 
v.    Sullivan    County,    29    Pa.    Super, 
dist'g  Hays  v.  Cumberland  County,  5  Pa.  Su- 
per.  Ct.   159;   186   Pa.   109. 

3.  Act  April  11.  1899.  Bennett  v.  Sullivan 
County,  29  Pa.  Super.  Ct.  120. 

4.  In  re  Terrett  [Mont.]  86  P.  266.  Act 
Feb.  26,  1895  (Pol.  Code,  §§  3070-3080).  and 
Sess.  Laws  1903,  p.  166,  are  constitutional  as 
to  their  titles.  In  re  Terrett  [Mont.]  86  P. 
266.      Act    of    1903    not    invalid    because    it3 
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impose  upon  tlie  district  judges  the  duty  of  appointing  persons  to  select  bounty 
inspectors/  but  if  this  were  not  so,  a  person  appointed  inspector  under  the  act  of 
1903  and  charged  with  a  violation  of  the  bounty  law  is  not  entitled  to  raise  the  ob- 
jection that  the  duties  imposed  are  not  judicial  in  their  character.'^ 

False  claims.' — An  information  charging,  substantially,  that  the  accused  while 
acting  as  bounty  inspector  issued  a  bountv'  certificate  to  a  certain  person,  and  in  the 
certificate  certified  that  skins  had  been  exhibited  and  marked  and  the  necessary  affi- 
davits filed,  while  in  fact  such  recitals  were  false  and  known  to  be  such  bv  the  ac- 
cused, charges  a  public  offense  under  a  statute  making  it  forgerv  to  falsely  make, 
alter,  or  forge,  a  certificate,  and  does  not  merely  charge  the  making  of  a  false  cer- 
tificate, since  the  crime  is  not  committed  by  making  the  false  statements  of  fact 
but  by  making  the  certificate  when  the  precedent  conditions  of  exliibiting.  examin- 
ing, and  marking  the  hides  and  filing  the  necessary  affidavits,  have  not  been  ful- 
fiUed.« 

Boycott;   BRA^-DS,  see  latest  topical  index. 

BREACH   OF   MARRIAGE   PROMISE. 


The  essentials  of  the  right  of  action  are  a  contract  formed  by  an  unconditional 
offer  of  marriage,^  and  an  acceptance  thereof,^''  and  a  breach  or  repudiation  or  fail- 
ure to  perform. ^^ 

Form  of  action}- — Damages  for  breach  of  promise  to  marry  are  recoverable 
in  assumpsit.^^ 

Evidence  and  instructions}^ — In  an  action  for  breach  of  promise  of  marriage 
it  is  permissible  to  allege  and  prove  circumstances  antecedent  to  the  promise  tending 
to  show  the  relations  of  the  parties  and  the  state  of  feding  existing  between  them 
at  the  time  of  the  alleged  promise.^  ^     Testimony  that  defendant  seduced  plaintiff 


scope  Is  broader  than  that  of  1895,  ■which  it 
amended,  in  that  it  provided  for  a  new  set 
of  officers  to  examine  the  hides  and  issue  the 
bounty  certificates.  Td.  Not  invalid  because 
Pen.  code,  §  1124,  which  it  amends,  refers  to 
T»ol.  Code,  §  2070,  which  as  numbered  in  tlie 
published  volume  of  the  Political  Code  re- 
fers to  the  militia  but  as  originally  passed 
refers  to  bounties  on  wild  animals.  Id.  Xot 
invalid  because  it  amends  Pen.  Code,  §  1124. 
by  prescribing'  a  penalty  for  violation  of 
Pen.  Code,  §  3070,  which  relates  to  tlie  state 
reform  school,  •w^here  Pol.  Code,  §  3070,  deals 
w^ith  bounties,  and  the  word  "Political"  will 
be  substituted  for  the  word  "Penal."  Id. 
5,  6.     In  re  Terrett  [Mont.]  86  P.  266. 

7.  See  5  C.  L.  436. 

8.  In  re  Terrett  [Mont.]  86  P.  266.  §§  3078, 
3079,  together  constitute  the  penalty  clause 
of  Act  Feb.  26,  1S9.5.  so  as  to  render  one  lia- 
ble for  forgery  under  section  3078  for 
falsely  making  a   certificate.     Id. 

9.  A  promise  by  a  defendant  to  marry  "as 
soon  as  his  mother  got  well"  is  not  a  con- 
ditional but  an  absolute  promise  to  marry 
at  an  uncertain  time  in  the  future.  Not  con- 
tingent upon  recovery  of  mother.  Anderson 
V.  Kirby  [Ga.]   54  S.  E.  197. 

10.  Acceptance  of  an  offer  of  marriage 
may  be  implied  from  the  acts  of  the  parties 
and  from  the  relations  assumed  by  them  at 
the  time  of  and  subsequent  to  the  offer.  Mc- 
Kee  V.  Mouser  [Iowa]  108  N.  W.  228.  Evi- 
dence that  after  plaintiff  had  dismissed  de- 
fendant   as    a    suitor    their    differences    were 


disposed  of  and  a  marriage  was  proposed  by 
defendant;  that  he  stated  they  had  had  one 
of  their  good  old  times,  and  had  a  clear  un- 
derstanding; that  she  assented  and  said  that 
everything  was  straightened  up  and  that 
there  would  be  no  more  misunderstanding 
between  them,  and  that  he  said  he  was  glad 
and  kissed  her  good-by  at  the  door,  held  suf- 
ficient to  show  acceptance.     Id. 

11.  Upon  the  repudiation  of  a  promise  to 
marry  at  some  future  time,  the  injured  party 
may  bring  an  action  lor  a  breach  without 
waiting  for  the  arrival  of  the  time  of  per- 
formance. Renunciation  of  promise  to  marry 
"as  soon  as  defendant's  mother  got  well"  en- 
titled plaintiff  to  sue  while  the  mother  was 
still  ill.    Anderson  v.  Kirby  [Ga.]  54  S.  E.  197. 

13.      See  5  C.  L.   436. 

13.  Were  so  recoverable  prior  to  Act  of 
May  25,  1887,  P.  L.  271,  and  action  is  still  as- 
sumpsit and  not  trespass.  Keim  v.  Brum- 
baugh, 29  Pa.  Super.  Ct.  557.  Defendant  was 
entitled  to  benefit  of  <he  $300  exemption  al- 
lowed by  Act  of  April  9,  1849,  P.  L.  533.     Id. 

14.  See  5  C.  L.  437. 

15.  That  petitioner  and  her  sister  cared 
for  defendant's  sick  mother  where  defend- 
ant lived,  etc.  Anderson  v.  Kirby  [Ga.]  54 
S.  E.  197.  Where  plaintiff  relies  on  a  re- 
ncAval  of  a  previous  contract  of  marriage 
and  defendant  denies  both  the  original  and 
the  renew^al,  it  is  competent  for  plaintiff  to 
show  the  former  engagement  and  the  rela- 
tion between  the  parlies  prior  to  the  re- 
newal,   for    the    purpose    of   proving    the    re- 
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is  not  admissible  to  show  a  promise  of  marriage/'^  nor  is  such  evidence  admissible 
to  show  a  breach  of  the  contract  of  marriage  though  l^y  consenting  the  female  may 
invite  a  repudiation  of  the  promise.^^  Evidence  that  an  invalid  ceremony  was  per- 
formed and  a  further  ceremony  promised  is  admissi])le.^®  The  jury  being  plainly 
advised  that  a  mutual  engagement  must  be  shown,  an  instruction  that  in  determin- 
ing whether  defendant  had  made  a  promise  the  jury  may  consider  all  the  facts 
and  circumstances  of  the  case  is  not  ol)jeetionaljle  as  an  intiuiation  that  an  ac- 
ceptance is  unnecessar_y.^^ 

Damage-^;  aggravation  and  mitigaiion.-^ — Both  the  actual  and  reputed  wealth 
of  tile  defendant  may  be  considered  in  determining  the  amount.-^  The  jury  may 
also  properly  consider  the  duration  of  the  courtship,  renewed  promises  of  marriage, 
and  all  other  circumstances  placing  plaintiff  in  a  worse  position,  or  debarring  her 
froni"  other  op[iortunities  of  marriage,  by  reason  of  the  contract  with  defendant.-" 
Seduction  is  usually  considered  in  aggravation  of  damages,-^  but  in  Rhode  Island 
such  evidence  -*  is  not  admissible.  It  is  Avithin  the  discretion  of  the  court  to  strike 
or  retain  evidential  facts  forming  no  part  of  the  cause  of  action  but  pleaded  in  ag- 
gravation of  damages  even  if  such  facts  are  redundant  and  could  be  proven  without 
being  pleaded.-^ 

LiabiUfi/  of  tlrird  person  inducing  hreach.-^ 

Breach  of  the  Peace,  see  latest  topical  index. 
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Nature  anrt  Elements  of  Offense  (458). 
ludiotiaeiit   (45y). 


Evidence    (459). 

Trial  anil  Inf^tructiions  (460). 


Nature  and  elements  of  offense.-'^ — It  is  necessary  that  tlie  gift  or  gratuity  be 
given  to  influence  the  action  of  the  officer  in  some  matter  wherein  he  has  lawful 
authority  to  act,-^  or  in  which  he  might  or  may  be  required  to  act  officiall3^-^     It 


newal  aUlegecl  to  have  heen  made.  McKee 
V.  Mouser  [Iowa]   108  N.  W.  228. 

IS,  17.     Wrynn  v.  Downey  [R.  I.]  63  A.  401. 

IS.  Where  the  parties  had  been  married  in 
Italy  by  a  religious  ceremony  whicli  did  not 
bring  about  a  valid  marriage,  held  not  error 
to  permit  plaintiff  to  tesiiiy  tnat  defendant 
told  her  that  a  civil  marriage  was  also  nec- 
essary on  account  of  the  property,  and  that 
marriage  by  church  alone  was  not  so  strong 
as  marriage  by  both  church  and  civil  au- 
thority. Massucco  v.  Tomassi  [Vt.]  62  A.  57. 
Plaintiff's  testimony  that  defendant  asked 
the  priest  whether  plaintiff  could  marry  and 
that  the  priest  said  she  could  as  she  was 
twenty-one  years  old,  held  admissible.  *Id. 
Not  error  to  permit  plaintiff  to  testify  that 
no  marriage  ceremony  was  ever  performed 
except  a  foreign  one  shown  to  have  been  in- 
valid. Id.  Not  error  to  allow  Italian  priest 
to  testify  that  a  marriage  by  religious  cere- 
mony alone  did  not  constitute  a  legal  mar- 
riage in  Italy,  witness  being  qualified.  Id. 
Not  error  to  allow  plaintiff  to  testify  on  re- 
examination after  having  testified  that  she 
considered  herself  defendant's  wife,  that  she 
did  not  claim  to  be  his  legal  wife,  having 
been  married  only  in  c-hurch.     Id. 

19.  McKee  v.  Mouser  [Iowa]  108  N.  W. 
228. 

20.  See  5  C.  L.  436. 

21.  Proper   to    so   authorize   jury.      McKee 


V.  Mouser  [Iowa]  108  N.  W.  228.  Not  error 
to  permit  plaintiff  to  testify  that  when  de- 
fendant proposed  marriage  he  stated  that  he 
w^.s  worth  a  certain  sum.  Massucco  v.  To- 
massi  [Vt.]   62  A.  57. 

22.  Sramek  v.  Sklenar  [Kan.]  85  P.  566. 
Instruction     tliat     in     determining     damages 

I  jury  could  consider  the  fact  that  the  parties 
had   lived   together   under   an  invalid   foreign 

I  niarriag-e,  held  proper.     Massucco  v.  Tomassi 
[Vt.]   62  A.   57. 

I      23.     Sramek   r.    Sklenar    [Kan.]    85    P.    566; 

I  Anderson  v.   Kirby    [Ga.]    54  S.   E.   197. 

i       24.     Wrynn    v.    Downey    [R.    I.]    63    A.    401, 
reviewing  the  decisions  at  length. 

25.  Sramek   v.    Sklenar    [Kan.]    85    P.    566. 

26.  See  3  C.  L.  527. 

27.  See  5  C.  L.   437. 

28.  Pen.  Code,  §  72.  A  coroner  cannot  be 
convicted  of  asking  a  bribe,  to  influence  his 
action  in  the  matter  of  tlie  death  of  a  person 
outside  of  his  jurisdiction.  People  v.  Jack- 
son, 47  Misc.  60,  95  N.  Y.  S.  286.  A  member 
of  a  scliool  board  was  guilty  of  bribery  un- 
der Gen.  St.  1901,  §  2212,  in  accepting  money 
to  influence  him  in  letting  a  contract  to 
clean  school  buildings,  although  the  board 
had  previously  let  the  contract  to  another, 
wliere  the  member  let  the  contract  with  such 
other  party's  approval.  State  v.  Campbell 
[Kan.]    85  P.  784. 

2!).     People    V.    Bunkers    [Cal.    App.]    V '.    P. 
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is  a  breach  of  •'lawful  duty"  for  an  official  to  disclose  what  discreet  administration 
of  his  office  holds  secret.-^**.  The  guilt  of  a  party  receiving  a  bribe  on  the  under- 
standing that  his  official  action  is"lo  be  influenced  is  not  lessened  by  the  absence  of 
intent  to  bribe  on  the  jiart  of  the  parties  furnishing  the  money  given  liim.'^^  A 
])oiiee  officer  of  a  city  is  an  "executive  officer,"  within  a  statute  punishing  the  giving 
of  a  gift  or  gratuity  to  such  an  officer  to  influence  his  action.-^- 

An  attempt  to  bribe  is  the  same  as  an  offet  to  bribe;  ^^  but  where  the  defendant 
in  custody  of  an  officer  said  to  liini,  "'How  much  will  you  take  to  turn  me  loose  and 
let  me  go?",  and  the  officer  replied  that  he  must  not  talk  so,  there  was  no  oft'er  to 
l)rilje  sho'W'n.'^'* 

Solicitation  of  a  bribe  is  an  offense  in  most  states.''^  The  office  held  by  the 
])erson  asking  a  bribe  to  influence  his  official  proceedings  must  be  a  public  one."'' 
An  investigation  by  special  agents  of  the  government  is  a  "pending  proceeding^' 
v.ithin  the  Federal  statute  before  the  filing  of  their  report.'^'' 

Indktment/'^ — Y\liere  the  act  charged  is  not  pleaded  as  a  common-law  misde- 
meanor, but  as  a  statutory  felony,  every  ingredient  of  the  offense  required  by  the 
statute  must  be  set  forth.^'^  Difl'erent  bribes  to  the  same  person  for  the  sam^e  pur- 
j)ose  ^"  or  to  him  and  a  different  person  pursuant  to  the  same  intent  *^  may  be 
joined  under  the  Federal  statutes.  The  duty  to  be  violated  and  the  intent  may  be 
charged  l\v  reference  to  another  count.*-  An  offer  need  not  be  proved  in  the  exact 
words  charged  if  the  import  is  exactly  the  same.*' 

Evidence. ^"^ — An  overt  act  may  be  proved  by  the  solicitation  made.*^  Intent 
may  be  shown  by  the  excessiveness  of  the  consideration  in  a  contract  obtained  by 
alleged  ])ril)erv.**''  the  receipt  of  the  bribe  by  the  cashing  of  a  check. *^  It  is  admis- 
sible on  a  charge  for  solicitation  that  a  delivery  of  the  bribe  was  made  though  but 

S64.     A  breach  of  official  duty  is  involved  in  I  action    soug'ht   to   be   influenced   was   an    ofii- 

a  bribe   to   officers   to  reveal   the  contents  of  1  cial    one.     People  v.  Jackson,   47  Misc.   60,   95 

a  report  to  the  end   that  a  public  investiga-  |  X.  T.  S.  286. 

tion  be  defeated,  thoug-h  the  report  is  not  in  j      40,  41.     Bribery  to  frustrate  an  investiga- 

their  possession  and  may  never  be.     Rev.  St.     tion   of  land  fraud   investigation.     Benson  v. 

5     5451.       Investigation     as     to     public     land  i  U.   S.,    27   App.   D.   C.   331. 

frauds.      Benson    v.   U.    S.,    27   App.    D.    C.    331.  |       42.      Benson  v.  U.  S.,  27  App.  D.  C.   331. 

30.  Though  not  enjoined  by  positive  law.  '  43.  The  indictment  charged  that  defend- 
Benson  v.  U.  S.,  27  App.  D.  C.   331.  ant   said   to   the   officer   "How   much   will'  you 

31.  People  V.  Bunkers  [Cal.  App.]  84  P.  take  to  turn  me  loose  and  let  me  go  and  get 
364.  j  away,"    and    the    words    proved    were    "How 

32.  Code,  §  3744.  Haynes  v.  Com.  [Va.]  1  much  will  you  take  to  turn  me  loose  and  let 
52  S.  E.  358.  me   go."     Held  no  variance.     Evans  v.   State 

33.  Johnson    v.    State    [Tex.    Cr.    App.]     92     [Tex.  Cr.  App.]   89  S.  W.  1080. 
S.  TV.  257.  '       44.     See  5  C.  L.   438. 

34.  Evans  v.  State  [Tex.  Cr.  App.]  89  S.  45.  Evidence  tending  to  show  that  defend- 
W.  1080.  ant  asked  for  $100  as  a  condition  for  voting 

3.">.  Under  Laws  1901,  p.  38,  c.  34.  making  ,  for  the  allowance  of  a  claim  and  urged  pay- 
it  criminal  to  advise  the  commission  of  or  nient  of  a  like  sum  to  other  members  of 
attempt  to  commit  any  felony,  that  fails  of  council  committee  before  whom  the  claim 
commission,  tiie  solicitation  of  a  bribe  to  In-  •  was  pending,  held  sufficient  to  show  overt 
fluence  official  action  is  an  offense,  tliough  !  acts.  Rudolph  v.  State  [Wis.]  107  N.  W.  466. 
the  person  solicited  refuses  to  give  the  bribe.  46.  T\'here  it  was  charged  that  a  member 
Rudolph  v.  State  [V\''is.]  107  N.  W.  466.  Ap-  j  of  a  board  of  education  had  tak^n  money  to 
pellant  was  guilty  of  a  crime  when  he  asked  '  influence  his  action  in  letting  a  certain  con- 
for  or  offered  to  receive  the  bribe,  and  liis  tract,  evidence  that  the  contractor  iiad  taken 
acceptance  of  it  neither  added  to  his  guilt  a  similar  contract  with  an  individual  at  a 
nor    to    the    penalty    already    entailed.      Pen.  i  much  lower  price  -was  admissible  to  shovv'  the 


Code,  §  86.     People  v.  Bunkers  [Cal.  App.]   84 
P.   364. 

36.     Pen.  Code.  §  72.     People  v.  Jackson,  47 


intent  with   which   the   money  was   received. 
State  V.  Campbell   [Kan.]   85  P.   784. 

47.    A  check  drawn  for  the  amount  charged 


Misc.  60,  95  N.  Y.  S.  286.  '  to    have    been    received    as    a    bribe,    by    the 

37.  Fiev.    St.    §    5451.      Benson   v.    U.    S.,    27  1  party  charged  with  giving  it,  and  cashed  by 
App.  D.  C.  331.  i  the    defendant,    was    competent    evidence    to 

38.  See  5  C.  L.  438.  j  show  receipt  of  the  money.     State  v.   Camp- 

39.  Indictment    failed    to    allege    that    tlie  )  bell   [Kan.]   85  P.  784. 
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a  trap.*^  On  tlie  issue  wlicther  the  bribe  was  to  an  arresting  or  detaining  olTjcer, 
it  may  be  shown  that  defendant  had  become  subject  to  arrest  without  warrant  ^'^  and 
the  crime  cliarged  may  be  shown. •'^^° 

Trial  and  instructions.^^ — Where  defendant  was  charged  with  asking  for  and 
receiving  a  bribe,  and  was  found  guilty  as  charged,  an  instruction  that  asking  for 
or  receiving  a  bribe  justified  a  conviction  was  not  prejudicial.^-  A  judgment  find- 
ing "an  offer"  conforms  to  a  verdict  finding  "an  atterapt."^^ 

BRIDGES. 


§  1.      Regulation  and   Control   (460). 

§  2.  D.<4t:il»liKhinent  and  I^ocation  by  Pub- 
lic Agencies  460). 

§  3.     Contracts  and   Constrnction    (461). 

§  4.  Public  Liability  for  Costs  and  Main- 
tenance  (462). 


§  5.  Establislinient,  Construction  and 
Maintenance  by  Private  Enterprise  (463). 

§  6.  Injuries  From  Dcfet-tive  Bridges 
(464). 

§  7.     Injuries  to  Bridges   (465). 


§  1.  Regulation  and  control.^* — If  a  bridge  is  public  it  is  controllable  by  the 
public  though  a  public  contract  to  pay  its  cost  is  void.^^  Driving  over  bridges  may 
be  regulated  within  municipal  limits  by  ordinance.^"  Underlying  fee  ownerships 
may  not  be  unnecessarily  invaded  by  use  of  a  bridge. ^^  The  public  authorities  have 
the  right  to  restrain  by  injunction  the  operation  of  a  free  ferry  or  bridge  within 
the  prohibited  distance  from  a  public  toll  bridge  prescribed  by  statute  or  ordinance,"" 
and  need  not  join  its  co-owner,  a  municipal  corporation,  in  the  injunction  proceed- 
ings.^^ . 

§  2.  Establishment  and  location  hy  public  agencies.^'^ — A  bridge  may  be  lo- 
cated by  implication  from  the  laying  of  a  highway  across  a  stream.^^  In  Louisiana, 
police  juries  have  plenary  powers  as  to  the  establishment  of  public  ferries,  bridges 


48.  Since  the  asking  or  offering  to  take  a 
bribe  by  a  public  officer  is  in  itself  crim- 
inal and  the  subsequent  acceptance  of  the 
bribe  adds  nothing  to  his  guilt  or  punish- 
ment, a  plan  to  entrap  him  by  delivering 
him  the  bribe  is  admissible  in  evidence. 
People  V.  Bunkers   [Cal.  App.]   84  P.  364. 

49.  Johnson  v.  State  [Tex.  Cr.  App.]  92 
S.  W.   257. 

50.  And  where  the  indictment  for  offer- 
ing a  bribe  to  the  officer  did  not  show  what 
the  prisoner  was  charged  with,  but  merely 
alleged  that  the  officer  had  her  in  legal  cus- 
tody, the  prosecution  could  snow  what  the 
prisoner  was  charged  with  to  show  the  legal 
custody.  Johnson  v.  State  [Tex.  Cr.  App.] 
92  S.  W.  257. 

51.  See  5  C.  L.  439. 

52.  People  v.  Bunkers  [Cal.  App.]  84  P. 
364. 

53.  That  the  verdict  found  defendant 
guilty  of  "an  attempt,"  instead  of  "an  offer" 
to  bribe  as  found  by  the  judgment  was  im- 
material. Johnson  v.  State  [Tex.  Cr.  App.] 
92  S.  W.   257. 

54.  See  5  C.  L.  439. 

55.  V\^here  the  owner  of  lands  on  both 
sides  of  the  stream  opened  public  roads 
through  his  lands  and  built  a  bridge,  the 
county  paying  a  portion  and  contracting 
witli  him  to  maintain  the  bridge  as  a  public 
one,  though  the  commissioners  could  not 
make  such  a  contract,  the  bridge  was  sulj- 
ject  to  their  control  and  they  could  discon- 
tinue it  at  any  time.  Code,  c.  17,  §  707,  sub- 
sec.  15.  Glenn  v.  Moore  County  Com'rs,  139 
N.  C.  412,  52  S.  E.  58. 


56. 


Piatt   V.    Toledo,    6   Ohio   C.    C.    (N.    S.) 


403. 

57.  Where  the  fee  to  a  street  is  in  the 
abutting  lot  owners  and  excavations  are 
made  in  the  street  and  a  bridge  erected 
thereover,  such  ow^ners  may  use  the  surface 
of  the  street  beneath  the  bridge  in  any  way 
not  inconsistent  with  the  right  of  the  pub- 
lic.    Adair  v.  Atlanta   [Ga.]    52  S.   E.   739. 

58.  Police  Jury  of  Lafourche  v.  Robichaux 
[La.]  40  So.  705.  A  free  pontoon  bridge,  con- 
structed and  maintained  iDy  individuals, 
without  warrant  of  law,  within  a  short  dis- 
tance of  a  public  toll  bridge,  cannot  be  con- 
sidered in  the  liglit  of  a  private  ferry.  Po- 
lice Jury  of  Lafourche  v.  Robichaux  [La.]  40 
So.  705,  reaffirming  Blanchard  v.  Abraham. 
115  La.  989,  40  So.  379.  See,  also.  Toll  Roads 
and  Bridges,  6  C.  L.  1698. 

59.  Police  Jury  of  Lafourche  v.  Robichaux 
[La.]  40  So.  705.  Act  67.  p.  61.  Acts  1855,  au- 
thorizing police  jury  of  Lafourche  parish  and 
municipal  authorities  of  town  of  Thibodaux 
to  construct  and  maintain  a  draw  bridge 
across  the  bayou  Lafourche,  lias  never  been 
repealed,    directly   or   by   implication.      Id. 

60.  See  5  C.  L.  439. 

61.  Where  a  highway  was  duly  laid  out 
so  as  to  cross  a  mill  pond,  though  no  refer- 
ence was  made  to  tlie  erection  of  a  bridge, 
the  construction  of  one  was  implied.  An- 
drews V.  Wekenman  [Mich.]  13  Det.  Leg.  N. 
163,  107  N.  W.  870. 

62.  Police  Jury  of  Lafourche  v.  Robichaux 
[La.]  40  So.  705;  Blanchard  v.  Abraham,  115 
La.  989,  40  So.  379. 


Cur.  Law. 


BETDGES 


4G1 


and  roads/-  as  well  as  their  abandonment  or  discontinuance,  and  may  convert  a  free 
ijridge  or  road  into  a  toll  bridge  or  road  and  vice  versa,  and  may  operate  a  toll 
ferry  or  road  directly  or  through  lessees.*'^  When  a  city  erects  and  maintains  a 
bridge,  in  the  exercise  of  governmental  powers  and  under  legislative  authority,  it 
incurs  no  liability  for  injuries  to  others,  unless  it  takes  private  property  therefor, 
or  unless  b}'  negligence  or  lack  of  care  in  the  performance  of  the  work  of  construc- 
tion, or  in  the  maintenance  of  the  bridge,  some  one  is  directly  injured. "■*  The  con- 
struction and  maintenance  of  a  bridge  mth  a  terminus  almost  immediately  in  front 
of  property  and  the  gracling  of  the  street  adjacent  so  as  to  make  it  a  thorough- 
fare, furnishing  access  from  such  property  to  the  business  portions  of  the  city,  is 
a  special  benefit  to  be  considered  in  assessing  damages  to  the  property.*'^  Where  a 
railway  company  constructed  a  bridge  and  graded  the  street  to  make  the  approaches, 
under  the  direction,  authority  and  supervision  of  the  city  and  for  the  benefit,  of  both 
city  and  compan}',  it  was  the  same  as  if  the  Avork  was  done  by  the  city  through  a 
contractor  and  benefits  could  be  set  off  against  damages.'^''' 

§  3.  Contracts  and  construction.'^' — The  erection  of  countv  bridges  is  regu- 
lated by  statute,  and  all  the  statutory  provisions  must  be  strictly  complied  with  in 
order  to  make  the  proceeding  effective  and  place  the  burden  on  the  county.^®  Where 
the  statute  provided  for  the  construction  of  a  bridge,  when  necessary,  at  the  cost 
of  the  county,  under  contract  let  bj'  the  town  supervisors,  with  concurrence  of  the 
county  commissioners,  and  the  commissioners  had  acted  in  good  faith  for  the  erec- 
tion of  a  bridge,  a  taxpayer  could  not  maintain  a  suit  to  enjoin  its  erection;  '^^  and 
prohibition  does  not  lie  to  restrain  the  commissioners'  court  from  proceeding  with 
the  construction  of  a  bridge,  after  it  has  let  the  contract  therefor,  the  allowance  of 
tlie  claim  and  issue  of  a  warrant  therefor  being  a  ministerial  act.'^*'  A  city  may,  in 
the  exercise  of  its  discretionary  power  as  to  public  improvements,  authorize  a  rail- 
road comnany  to  build  a  bridge  for  the  benefit  of  the  city  and  give  it  power  to  close 
the  street  for  a  reasonable  time  therefor;'^  but  in  constructing  approaches  to  a 
bridge  over  a  canal,  according  to  a  contract  with  a  corporation  as  to  use  of  the  canal, 
they  being  constructed  above  the  grade  while  for  mere  street  purposes  they  might 
have  been  constructed  at  or  near  grade,  a  city  was  not  acting  under  its  charter 
powers.'^  There  is  no  statute  in  N"ew  Jersey  limiting  the  power  of  the  board  of 
freeholders  in  the  letting  of  contracts  for  bridge  construction,  and  it  is  therefore 
limited  only  by  the  rule  that  its  acts  must  be  in  good  faith  and  as  the  result  of  an 
honest  exercise  of  discretion.''^  Hence,  where  expedition  in  the  •  construction  of  a 
bridge  wafe  necessary  and  the  original  plan  was  not  feasible,  it  was  no  abuse  of  dis- 
cretion to  award  a  contract  on  a  plan  submitted,  without  competitive  bidding.'^* 


63.  Police  Jiary  of  Lafourche  v.  Robichaux 
[La.]  40  So.  705,  reaffirming  Plank  Road  v. 
Kline,  106  La.  325,  30  So.  854. 

B4.  Defendant  not  liable  for  crater  and 
snow,  niingled  with  .splinters  and  pulverized 
wood,  falling  from  tlie  New  York  and  Brook- 
lyn bridg'e  upon  plaintiff's  building,  tlie  in- 
jury being  consequential.  Sadlier  v.  New 
York  [N.  Y.]  78  N.  E.  272,  afg.,  104  Anp.  Div. 
82.  93  N.  Y.  S.  579.      See  5  C.  L.   439,  n.   4. 

63.  Spokane  Traction  Co.  v.  Granatli 
[Wash.]    85  P.  261. 

««.  Spokane  Traction  Co.  v.  Granath 
[Wash.]  85  P.  261.  As  to  taking  private 
property  for  bridges,  see  Eminent  Domain, 
5  C.  L.  1097. 

C7.     See  5  C.  L.  440. 

68.     In    proceedings    under    Act    June     13, 


1836  (P.  L.  551),  for  constructing  bridges 
across  rivers  or  creeks,  there  must  be  a  rea- 
sonably continuous  concurrence  of  the  grand 
jury,  tlie  court  and  the  county  commission- 
ers. Commonwealth  v.  Baker.  212  Pa.  230, 
61  A.  910.  After  an  interval  of  four  year.s 
from  the  tiling  of  the  petition  to  the  concur- 
rence of  the  county  commissioners,  manda- 
mus to  compel  tlie  board  to  construct  a 
bridge  ■was  denied.     Id. 

60,     Code,    §   2034.     Glenn  v.  Moore  Countv 
Com'rs,    139   N.   C.   412,    52   S.   E.    58. 

70.  Goodwin  v.  State   [Ala.]   40  So.   122. 

71.  Adair  v.  Atlanta   [Ga.]    52   S.   E.   739. 

72.  Ranson  v.  Sault  Ste.  Marie   [Mich.]    IJ 
Det.  Leg.  N.   113,  107  N.   W.   439. 

73.  74.    Bloomfield  v.  Board  of  Chosen  Free- 
holders of  Middlesex   [N.  J.   Law]    62  A.   116. 
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A  mere  citizen  and  resident  of  a  town  and  parish  cannot  maintain  an  action  to 
compel  the  authorities  to  invest  the  surplus  revenues  from  a  toll  bridge  and  use  the 
interest  thereof  to  maintain  and  operate  the  structure  as  a  free  bridge,  it  not  being 
oven  alleged  that  he  had  ever  used  the  bridge,  or  expected  to  do  so,  or  had  been  or 
would  be  injured  by  the  collection  of  tolls. '^ 

§  4.  Public  liabilitji  for  costs  and  maintenance.'^^ — "Where  it  is  made  by  stat- 
ute the  duty  of  the  county  commissioners  to  open  and  discontinue  highways  and 
bridges,  and  a  willful  failure  of  duty  is  made  a  misdemeanor  and  penalties  are  im- 
posed, a  taxpayer  of  a  county  cannot  maintain  mandamus  to  compel  the  commis- 
sioners to  repair  a  bridge."  While  it  is  the  duty  of  county  commissioners  to  keep 
bridges  in  reasonably  safe  condition,  they  are  not  justified  in  ignoring  statutory 
provisions  as  to  repair  or  new  construction.'^  In  Xcav  York;  the  town  board  is  not 
called  upon  to  repair  a  In'idge  in  an  emergency,  until  a  request  has  been  made  by 
the  highway  commissioner ;  '**  and  the  highwa}^  commissioner  and  town  board  can- 
not contract  for  the  rebuilding  of  bridges  which  have  been  destroyed  or  damaged 
by  natural  wear.*^  A  highway  commission  cannot  be  compelled  to  incur  any  ex- 
pense in  repairing  a  bridge  Avhen  there  are  no  available  funds  for  tlie  purpose. ^^ 
The  legislature  may  impose  upon  municipalities  the  duty  of  maintaining  in  part 
1)ridges  not  located  within  their  bound aries,^^  and  a  bridge  across  a  navigaljle  river, 
on  a  town  road  so  intersected  by  a  village  plat  as  to  include  the  bridge  within  the 
village,  may  be  properly  made  by  law  in  part  a  town  bridge.®"  Where  two  munici- 
pal corporations  are  jointly  required  to  maintain  a  bridge  and  one  unreasonably 
neglects  or  refuses  to  act,  the  other  may  carry  the  whole  burden  for  a  time  and  re- 
cover from  the  delinquent  municipality  its  just  share  of  the  expense.''*  The  ex- 
pense of  the  repair  of  a  bridge  over  a  stream  between  two  towns  will  Ijei  divided 
equally,  where  it  is  jointly  usd,  the  traffic  each  way  is  about  equal  and  access  is 
equally  important  to  both.®^  In  Iowa,  where  adjoining  counties,  acting  jointly  or 
concurrently,  have  provided  for  the  construction  of  a  bridge  over  a  stream  forming 
their  boundary  line,  neither  county  can  withdraw  without  consent  of  the  other.®'^ 


Laforest    v.    Thibodaux     [La.]     41    So. 


.'f>8. 


76.  See  5  C.  L.  440. 

77.  Co'ie.  c.  17,  §  707,  subsec.  15;  §  711,  and 
s  1090.  Glenn  v.  Moore  County  Com'rs,  139 
N.  C.  412,  52  S.  E.  58. 

78.  Hunt  V.  Fronizer,  3  Ohio  N.  P.  (N.  S.) 
303. 

7J>.  Under  Hig-hway  Law,  §  10  (Laws 
1S90,  p.  1179,  c.  568),  providing-  for  the  im- 
mediate repair  or  rebuilding-  of  a  bridge, 
where  damaged  or  destroyed,  by  the  higli- 
way  commissioner  w^ith  consent  of  the  town- 
ship board.  People  v.  Early,  106  App.  Div. 
269,   94  N.  T.   S.   640. 

KO.  Under  Laws  1890,  p.  1179,  c.  568,  §  10, 
as  amd.  Laws  1895,  p.  408.  c.  606,  and  Laws 
1899,    p.    108.    c.    84,    for    immediate    repair    of 

i-idges  destroyed  or  damaged  by  the  ele- 
m.ents.  People  v.  Voorhies.  99  N.  Y.  S.  918. 
Wliere  tlie  board  contracted  for  new^  bridges, 
in  sucli  case,  but  did  not  receive  or  use 
them,  and  the  contract  did  not  recite  facts 
showing  tlie  board's  authority,  and  it  did 
not  appear  that  the  seller  of  the  bridg^es 
v/as  ignorant  of  the  facts  or  misled,  the 
board  was  not  estopped  to  deny  the  validity 
of  the  contract.     Id. 

•  81.  People  V.  Early,  106  App.  Div.  269,  94 
N.  Y.  S.  640. 

.  82.     Tile    maintenance    of   a    bridge    acrc-3S 


a  large  stream,  requiring  a  greater  expendi- 
ture tlian  is  just  to  impose  alone  on  the  mu- 
nicipality in  wliich  it  lies,  is  not  a  purely 
local  affair  (Village  of  Bloomer  v.  Bloomer 
["Wis.]  107  N.  W.  974),  and  the  requiring  of 
other  municipalities  to  assist  in  maintain- 
ing it  doe.s  not  violate  tlie  principles  of  local 
self-government  (Id.).  Nor  does  tlie  main- 
tena,nce  of  such  a  bridge,  under  tlie  super- 
vision of  the  officers  of  the  two  municipali- 
ties pursuant  to  lav/,  violate  the  constitu- 
tional prohibition  of  the  state's  engaging  in 
works   of   internal    improvement.      Id. 

83.  Village  of  Bloomer  v.  Bloomer  [Wis.] 
107  N.  W.  974. 

84.  The  proper  remedy  is  an  action  at 
la-w  and  not  mandamus.  Village  of  Bloomer 
V.  Bloomer  [Wis.]  107  N.  W.  974.  Where  the 
delinquent  municipality  had  repudiated  all 
liability  for  the  maintenance  of  the  brid.ge, 
it  could  not  escape  its  liability  for  its  share 
of  the  expense,  on  the  ground  that  the  no- 
tice given  to  the  tov.-n  board  referred  to  re- 
pairs on  the  bridge  and  not  to  the  construc- 
tion  of  a  new  one.      Id. 

85.  Town  of  East  Fislikill  v.  Wappinger, 
107  App.  Div.   622,   95  N.  Y.   S.   92. 

,S6.  Code.  §§  424,  lolO.  Bremer  County  v. 
Walstead  [Iowa]  106  N.  W.  352.  Where  the 
first  county  adopted  a  7-esolution  for  sucli 
bridge   and   appropriated   a   sum   to   pay    half 
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In  Nebraska,  an  action  of  mandamus  to  comjDel  the  repair  of  a  county  bridge  over 
a  stream  forming  the  boundary  between  two  counties  cannot  be  maintained  without 
notice  to  both  counties.^'  Under  the  statute  of  Illinois  for  the  construction  of 
necessary  bridges  across  public  highways  by  the  commissioners  of.  drainage  dis- 
tricts, the  highway  commissioners  of  two  towns,  between  which  a  drainage  ditch  is 
constructed,  are  not  jointly  liable  for  the  whole  cost  of  the  bridge  constructed,  and 
cannot  1)6  jointly  sued  therefor. ^"^ 

^  5.  Establishment,  construction  and  maintenance  hij  private  enterprise  ^^  is 
more  fully  treated  elsewhere.^''  jSTo  one  has  a  legal  right  to  construct  a  pontoon 
bridge  across  a  navigable  water  without  special  legislative  authority,  state  or  Fed- 
eral.^^  A  bridge  built  across  a  navigable  stream  under  state  authority,  prior  to  the 
enactment  of  Federal  legislation  on  the  subject,  is  a  lawful  structare.^-  The  right 
to  repair  or  alter,  or  to  improve  a  bridge,  for  the  safety  of  the  public,  is  incident 
to  tlie  power  to  l)uild  it;  ^"  and  also  the  right  to  build  temporary  structures  in  tlie 
stream  to  jnevent  the  interruption  of  the  operation  of  a  railroad  during  the  repair 
or  rci)uildiug  of  the  bridge."*  Where  a  railroad  company  was  authorized  to  pur- 
chase the  franchises  and  property  of  a  waterway  company,  on  condition  of  furnish- 
ing equal  transportation  facilities,''^  and  its  dams  were  subsequently  removed  for 
sanitary  reasons,  under  an  express  act  of  the  legislature,""  the  railroad  company 
was  relieved  from  liability  for  damages  and  was  not  required  to  furnish  a  bridge 
or  other  means  of  transportation  across  the  river.""  The  Union  Pacific  Eailroad 
company  being  required,  by  act  of  congress,  to  permit  the  joint  use  of  its  bridge 
at  Omaha,  to  other  railroads  terminating  there,"*  its  successor,  by  purchase  under  a 
foreclosure  sale,  did  not  take  the  property  free  from  that  obligation,  enacted  by  con- 


the  cost,  provided  the  other  county  would 
do  the  same,  and  the  other  county  adopted 
a  like  resolution,  providing  for  paying-  one- 
half  the  cost,  althougli  the  second  resolution 
did  not  refer  to  the  first,  yet  the  two  con- 
stituted concurrent  action  by  tlie  two  coun- 
ties    Id. 

87.  Under  Comp.  St.  1903,  §  116,  c.  78 
(Cobbey's  Ann.  St.  1903,  §  6134).  State  v. 
Smith  [Neb.]  108  N.  W.  173.  Repairs  of 
county  bridges  contemplated  by  Conap.  St. 
1903,  §§  114,  115,  c.  78  (Cobbey's  Ann.  St. 
1903,  §§  6132,  6133)  are  such  as  may  be  made 
at  once  and  without  considerable  cost.    Id. 

88.  Kurd's  Rev.  St.  1903,  c.  42,  §  115.  Com- 
missioners of  Union  Drainage  Dist.  No.  3  v. 
Commissioners  of  Highways  [111.]  77  N.  E.  71. 

89.  See  5  C.  L.   441. 

90.  See  Railroads,  6  C.  L.  1194;  Toll  Roads 
and  Bridges,  6  C.  L.  1698. 

91.  Blanchard  v.  Abraham,  115  La.  9S9,  40 
So.  379. 

92.  Rogers  Sand  Co.  v.  Pittsburgh,  etc.  R. 
Co.  [C.  C.  A.]  139  F.  7.  The  secretary  of  war 
lias  no  authority  to  order  and  compel  the 
commissioners  of  a  county  to  remove  an 
established  bridge  over  a  navigable  river 
wholly  within  the  limits  of  the  state,  and 
rebuild  it  in  such  a  manner  as  to  change  the 
course  of  the  river  by  straightening  the 
.same  at  tlie  point  in  question,  thereby 
throwing  the  channel  fifty  feet  to  the  east. 
State  V.  Aslitabula  County  Coni'rs,  7  Oliio 
C.  C.  (N.  S.)  4G9.  Nor  can  he  require  them 
to  tear  down  such  bridge  upon  the  ground 
that  it  is  an  unreasbn.able  obstruction  to  the 
free    navigation    of   such    river   without    ten- 


dering compensation  therefor.  Id.  Taxpayer 
can  enjoin  county  commissioners  from  carry- 
ing out  an  order  of  the  secretary  of  war  or- 
dering a,  bridge  over  a  navigable  stream  re- 
constructed, the  bridge  being  wholly  within 
the  county  and  having  been  constructed  be- 
fore congress  attempted  lO  confer  authority 
on  the  secretary.     Id. 

93.  Rogers  Sand  Co.  v.  Pittsburgh,  etc.  R. 
Co.  [C.  C.  A.]  139  F.  7.  A  state  grant  to  a 
railroad  company  of  authority  to  build  and 
maintain  a  bridge,  without  restriction  as  to 
time  or  materials,  autliorizes  the  company  to 
renew  parts  of  the  bridge,  from  time  to 
time,  without  substantial  change,  with  the 
same  or  other  suitable  material.  United 
States  V.  Cincinnati  &  M.  V.  R.  Co.  [C.  C.  A.] 
134  F.  353.  Such  "bridge"  was  not  confined 
to  the  span  or  roadway,  but  included  the 
abutments  and  piers  supporting  it;  and  the 
replacing  of  a  wooden  superstructure  by  an 
iron  one  did  not  constitute  the  erection  of  a 
new  bridge,  so  as  to  bring  it  within  Act 
Cong.  April  2,   1888,  c.   53,   25   Stats.   74.     Id. 

G4.  Rogers  Sand  Co.  v.  Pittsburgh,  etc.,  R. 
Co.   [C.  C.  A.]   139  F.  7. 

sr.  Under  Act  Feb.  27,  1879.  Chesapeake 
&  O.  R.  Co.  V.  Com.  [Va.]  54  S.  B.  331. 

98.  Act  May  20.  1887  (Acts  1SS7,  Ex.  Sess. 
p.  422,  c.  329).  Chesapeake  &  O.  R.  Co.  v. 
Com.   [Va.]  54  S.  B.  331. 

97.  Chesapeake  &  O.  R.  Co.  v.  Com.  [Va.] 
54  S.  B.  331. 

OS.  Act  Feb.  24,  1872  (16  Stat,  at  L.  4.^0, 
c.  67).  Union  Pac.  R.  Co.  v.  Mason  City,  etc., 
R.  Co.,  199  U.  S.  160.  50  Law.  Ed.  . 
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gress  under  its  reserved  right  to  alter  the  act  of  incorporation  after  the  execution 
of  the  mortgage.'*^ 

§  6.  Injuries  from  defective  bridges.^ — ^Municipalities  having  control  of  high- 
ways and  bridges  are  generally  recjuired  to  keep  them  reasonably  safe  for  ordinary 
travel.-  The  authorities  in  charge  must  have  had  at  least  constructive  notice  of 
the  defects."  Primarily  it  is  the  duty  of  toAvnship  authorities  to  maintain  a  bridge, 
being  part  of  a  public  high-\vay,*  and  to  recover  against  a  street  railway  company 
for  injuries  from  a  collision  caused  by  a  defect  in  such  a  bridge,  plaintiff  must 
show  that  the  company  and  not  the  township  was  responsible  for  the  repair  of  the 
bridge."  The  statute  of  Xebraska  pertaining  to  the  liability  of  counties  is  still  in 
fol"ce.'''  "Where  the  countv  has  exercised  reasonable  care  and  prtidence  in  keeping 
its  Ijridges  in  repair  and  suitable  for  tlie  ordinary  necessities  of  travel,  it  has  ful- 
filled its  dut}',  and  cannot  be  held  responsible;^  but  if  persons  in  the  exercise  of 
ordinary  care  a^e  injured  through  defects  which  might  have  been  obviated  by  rea- 
sonable care  on  the  part  of  the  county,  then  the  county  is  liable.®  In  Iowa  the 
cotinty  is  liable  for  damages  resulting  from  negligence  in  building  or  failing  to 
repair  bridges.**  The  municipal  liability  imposed  by  the  bridge  act  of  Xew  Jersey, 
applies  only  in  cases  where  damage  has  been  sustained  through  neglect  of  .duties 
owed  to  the  general  public,^"  and  not  to  damage  caused  by  water  backing  up  on 
private  property  on  account  of  the  smallness  of  a  culvert  under  a  bridge. ^^ 

Defective  construction}- — Where  the  bridge,  by  whose  fall  plaintiff  was  in- 
jured, was  so  defectively  constructed  as  to  be  essentially  and  imminently  danger- 
ous to  the  safety  of  others,  the  defects  l)eing  so  concealed  as  not  to  be  disclosed  by 
a  reasonably  careful  inspection  and  being  known  to  the  contractor  l)nt  not  to  the 
commissioners  who  accepted  the  bridge,  the  contractor  was  liable  for  negligence, 
though  the  bridge  did  not  fall  until  after  acceptance ;  ^  ^  but  where  a  bridge  was 
ordered  and  contracted  for  by  the  commissioners  in  the  manner  provided  by  law, 
plaintiff  could  not  recover  against  the  contractor  who  built  it,  on  the  theory  that, 
by  reason  of  its  negligent  and  improper  construction  it  constituted  a  nuisance.^* 

Proximate  cause  of  injuryP 

Contribuiory  negligence}^ — The  traveler  must  exercise  only  reasonable  care  in 
the  use  of  a  bridge,^  ^  and  one  attempting  to  cross  a  bridge  which  is'  part  of  a  high- 
way, in  the  absence  of  notice  to  the  contrary  or  of  facts  sufficient  to  put  him  on 


99.  Union  Pac.  R.  Co.  v.  Mason  Citj%  etc., 
R.  Co..  199  U.  S.  160,  50  Law.  Ed.  . 

1.  See  0  C.  L.  442. 

2.  Brassington  v.  Mt.  Carmel  Borough,  24 
Pa.  Super.  Ct.  318.  A  town  is  not  liable  for 
injuries  caused  by  a  liorse  getting  fright- 
ened at  a  hole  in  a  bridge  and  backing 
plaintiff's    vehicle    off    the    bridge,    when    the 


9.  Under  Code,  §  422,  subd.  18.  authorizing 
the  supervisors  of  each  county  to  provide 
for  the  erection  of  all  bridges  in  the  county 
and  to  keep  them  in  repair.  TS'ilson  v.  "Wa- 
pello County  [Iowa]   105  N.  W.  363. 

10.  Supplement  of  Mar.  15.  1S60,  to  "An 
act  respecting  bridges,"  (Gen.  .  Stp.  307). 
Magutli  V.  Passaic  County  Chosen  Freehold- 


hole  does  not  necessarily  interfere  with  the  ;  ers  [N.  J.  Err.  &  App.]  62  A.  679. 


passage  of  vehicles.     Wallace  v.  New  Albion, 
107  App.  Div.  172,  94  N.  Y.  S.  793. 

3.  Evidence  sufficient  to  sustain  a  finding 
of  constructive  notice  of  defective  condition. 
Central  City  v.  Morquis  [Neb.]   106  N.  W.  221. 

4,  5.  Wagner  v.  Lehigh  Traction  Co.,  212 
Pa.   132,   61  A.   814. 

C.  Cobbey's  Ann.  St.  1903,  being  Laws 
1887,   c.    72,   p.    587,   did  not   operate   as   a   re- 


11.  Magutli    v.    Passaic    County    Freehold- 
ers  [N.  J.  Err.   &  App.]   62  A.   679. 

12.  See    5    C.    L.    443. 

la,  14.  Casey  v.  "^''rought  Iron  Bridge  Co., 
114  Mo.  App.  47,  89  S.  W.  330. 

15.  See  5  C  .L.  443. 

16.  See  5  C.  L.  444. 

17.  Brassington    v.    Mt.    Carmel    Borough, 
24  Pa.  Super.  Ct.  318.     Where  a  bridge  stood 


peal  of  §  ST56,  relative  to  such  liability,  j  on  an  embankment  nine  feet  high,  much 
Central  City  v.  Morquis  [Neb.]  106  N.  "W.  I  narrower  than  the  highway  and  narrowing 
221.  The  term  "bridges"  in  said  §  8756  does  !  as  it  approached  the  bridge,  and  deceased 
uiit  include   the   approaclies   thereto.      Id.  [  was    a    man    of    intelligence    who    had    lived 

7,  S.     Clingan  v.   Dixon  County    [Neb.]    105     near   the   bridge   for   25    years   and   was   well 
N.    W.    710.  )  acquainted    with    the    surroundings,    it    was 
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inquir}^,  has  a  right  to  assume  that  the  bridge  is  reasonably  safe.*'  In  estimating 
whether  a  bridge  was  overloaded,  under  the  statute  of  Xew  York,  when  it  broke,  the 
weight  of  another  vekicle  attached  to  the  loaded  one  and  partly  on  the  bridge  at 
the  time  was  included  '® 

Eemedies.-° — The  statutes  of  Louisiana  give  no  remedy  against  a  parish  for  a 
private  injury  caused  by  the  neglect  of  the  police  jur}'-  or  highway  officers  to  keep  a 
public  bridge  in  proper  repair,-*  and  if  a  highv.-ay  officer  be  responsible  in  such  a 
cas,  it  is  only  wherer  he  had  the  requisite  funds  in  hand  or  under  control  to  make 
the  repairs. -- 

Pleading  and  evidence.-^ — In  some  states  it  must  be  shown  that  notice,  as  pre- 
scribed by  statute,  has  been  given  the  municipality.^* 

Questions  for  jiiry.-^ — The  question  of  defendant's  negligence  is  one  for  the 
jury.^°  It  is  error  to  charge  on  contributory  negligence  ^^  or  cause  of  accident " 
when  there  is  no  evidence  of  such  things. 

§  7.     Injuries  to  bridges.-^ 

BROKERS. 


g  1.  Kmployment  and  Relation  in  Gen- 
eral (465).  Definition  (465).  A  License 
(466).  Creation  of  Relation  (467).  Neces- 
sity of  Contract  Being  in  Writing  (467). 
Termination  of  tlie  Relation  (468).  Scope 
of  Broker's  Authority  (469). 

g  2.  Mutual  Riglits,  Duties,  and  LiabUi- 
ties   (470). 

§  3.  Rights  and  Liabilities  as  to  Third 
Persons  (471). 

§  4.     Compensation    and    Lien    (471).      Ne- 


cessity of  Contract  (471).  Substantial  Per- 
formance of  his  Contract  (472).  Lien  (473). 
Broker  Must  be  Efficient  Producing  Cause  of 
Sale  (473).  Customer  Produced  Must  be 
Ready,  Willing,  and  Able  to  Purchase  (474). 
Broker  Must  Act  in  Good  Faith  Towards 
Principal  (476).  Procuring  Loan  (477). 
Necessity  of  Broker's  Contract  Being  in 
V»'riting  (477).  Amount  of  Commissions  and 
Measure  of  Recovery  for  Services  (477).  Ac- 
tions to  Recover  Commissions  (477). 


§  1.  Employment  and  relation  in  general.  DcHnition.^'^ — A  real  estate  bro- 
ker is  one  who  negotiates  the  sale  of  real  propert}'.^*  The  difference  between  a 
factor  or  commission  merchant  and  a  broker  is  this :  A  factor  may  buy  and  sell  in 
his  own  name  and  he  has  the  goods  in  his  own  possession ;  while  a  broker,  as  such, 
cannot  ordinarily  buy  and  sell  in  his  own  name  and  has  no  possession  of  the  gooda.'^ 


held  that  he  must  have  been  guilty  of  con- 
tributory negligence.  Farrel  v.  North  Elba, 
97   N.   Y.    S.    1110. 

18.  Central  City  v.  Morquis  [Neb.]  106 
N.  W.   221. 

19.  Under  Highway  Law^,  Law^s  1890, 
p.  1205,  c.  568,  §  154,  relieving  the  town  from 
responsibility  for  the  breaking  of  a  bridge 
under  a  load  of  4  tons  or  more.  Evidence 
held  to  show  such  a  weiglit  on  the  bridge 
when  it  broke.  Kelly  v.  Saugerties,  110  App. 
Div.   561,  97   N.  Y.  S.'177. 

20.  See   5  C.  L.   444. 

21.  22.  Bankins  v.  Police  Jury  of  Cal- 
casieu Parish    [La.]    40   So.    925. 

23.  See   5   C.   L.   444.  • 

24.  Under  V.  S.  3492,  no  action  can  be 
maintained  against  a  tow^n  for  injuries  re- 
sulting from  a  defective  bridge,  unless  writ- 
ten notice  is  first  given  stating  how  the 
bridge  was  insufficient,  etc.  Skinner  v. 
Weathersfield  [Vt.]  63  A.  142.  Notice  that  the 
bridge  w^as  "upon  said  higliway,"  and  giv- 
ing its  location,  sufficiently  showed  it  to  be 
part  of  the  highway  mentioned  and  was  not 
insufficient  in  failing  to  denominate  the 
highway  a   "public   highway."     Id. 

25.  See   5  C.   L.    445. 

26.  Plaintiff    going    over    highway    bridge 

7  C  urr.  Law  —  30. 


which  was  most  direct  route  though  not 
familiar  to  him  stepped  into  hole  caused  by 
plank  being  allow^ed  to  remain  defective  for 
three  years.  Brassington  v.  Mt.  Carmel 
Borough,  "24  Pa.  Super.  Ct.  318.  Verdict  for 
plaintiff  sustained.     Id. 

27.  An  instruction  as  to  contributory 
negligence,  when  there  w^as  absolutely  no 
evidence  -of  such  negligence  on  plaintiff's 
part,  held  prejudicial  error.  Clingan  v. 
Dixon   County    [Neb.]    105   N.   W.   710. 

28.  An  instruction  as  to  what  caused  the 
horse's  fright,  which  occasioned  the  pre- 
cipitation of  team,  vehicle  and  plaintiff  off 
of  the  bridge  was  properly  refused,  where 
t'liere  was  no  evidence  from  which  the  jury 
coufd  determine  the  cause  of  the  fright. 
Wilson  V.  Wapello  County  [Iowa]  105  N.  W. 
363. 

29.  See  5  C.  L.   445. 

30.  See  5  C.  L.  445.  See,  also,  Clark  A 
Skyles.   Agency,   1619. 

31.  Larson  v.  O'Hara  [Minn.]  107  N.  W. 
821. 

32.  Green  v.  U.  S.,  25  App.  D.  C.  549.  A 
person  having  possession  and  absolute  con- 
trol of  mercliandise  shipped  to  him  to  sell 
and  collect  the  price  is  a  commission  mer- 
chant  and   not   a    broker.      T.   M.    Sinclair   & 
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One  may  be  both  a  factor  and  a  broker  and  may  serve  his  employers  in  both  ca- 
pacities/^ and  his  rights  and  liabilities  are  governed  by  the  law  applicable  to  the 
capacity  in  which  he  acts  for  the  time  being.i^*  Real  estate  brokers  are  governed 
by  the  same  rules  of  law  as  other  agents.^^ 

A  license  ^^  to  carry  on  the  business  of  real  estate  broker  is  sometimes  re- 
quired.^^  Where  a  law  requiring  a  license  to  carry  on  the  business  of  a  real  estate 
broker  is  a  mere  revenue  measure,  the  broker's  failure  to  procure  such  license  is  no 
ground  for  denying  his  right  to  commissions ;  •'*-'*  and  where  the  broker  was  duly  li- 
censed when  the  negotiations  were  completed,  the  fact  that  he  was  not  so  w^hen  the 


Co.  V.  National  Surety  Co.  [Iowa]  107  N.  W. 
184.  But  where  a  contract  between  princi- 
pals and  agents  provided  that  they  should 
have  possession  of  goods  as  "brokers  or 
commission  mercliants,"  representation  of 
them  to  a  surety  company  as  "brokers"  was 
not  a  fraud  vitiating  the  bond  (Id.),  and 
where  the  surety  company,  with  knowledge 
of  the  capacity  in  wliich  the  agents  were 
employed,  described  them  as  "brokers"  in 
their  bond,  it  could  not,  in  a  suit  on  the 
bond,  allege  that  they  were  commission  mer- 
cliants and  not  brokers   (Id.). 

S3,      Green  v.  U.  S.,  25  App.  D.  C.   549. 

34.  One  who  receives  and  takes  actual 
possession,  or  by  bill  of  lading,  of  farm 
produce  shipped  to  him  as  agent  of  the 
shipper,  to  sell,  is  a  factor  or  commission 
merchants  within  the  meaning  of  D.  C. 
Code,  §  838,  punishing  embezzlement,  al- 
though he  has  no  store  and  his  general  busi- 
ness is  that  of  a  broker.  Green  v.  U.  S.,  25 
App.   D.   C.    549. 

35.  A  real  estate  agent  enjoys  no  exemp- 
tion from  tlie  ordinary  rules  governing  the 
relationship  of  principal  and  agent.  Kings- 
ley  V.  Wheeler  [Minn.]  104  N.  W.  543.  A 
charge  that  where  a  sale  is  effected  through 
the  efforts  of  a  real  estate  agent  "his  serv- 
ices are  regarded  in  la^v  as  highly  meritori- 
ous and  beneficial"  was  improper  as  suggest- 
ing to  the  jury  that  such  agents  are  more 
meritorious  or  entitled  to  more  favors  than 
people  in  other  walks  of  life.  Bowe  v.  Gage 
[Wis.]    106   N.    W.    1074. 

36.  See  5   C.   L.   449,   n.   17. 

37.  Code  Pub.  Loc.  Laws,  art.  4,  §  658, 
provides  for  such  licenses  In  the  city,  of 
Baltimore,  and  §  659  makes  it  a  misde- 
meanor to  carry  on  such  business  without 
a  license.  Coates  v.  Locust  Point  Co.,  102 
Md.  291,  62  A.  625.  The  power  conferred  on 
cities  by  2  Mills'  Ann.  St.  §  4403,  subd.  4, 
"to  tax,  license  and  regulate  brokers,"  being 
general  and  its  mode  of  exercise  not  pre- 
scribed, tlie  reasonableness  and  constitu- 
tionality of  an  ordinance  passed  thereunder 
is  subject  to  Judicial  consideration.  Munson 
V.  Colorado  Springs  [Colo.]  84  P.  683.  City 
ordinance,  requiring  as  a  condition  precedent 
to  license,  the  presentation  of  a  certificate  of 
membership  in  some  reputable  ticket  bro- 
kers' association,  held  void  for  unreason- 
ableness and  as  an  unwarranted  abandon- 
ment by  the  city  of  its  delegated  power.     Id. 

38.  Code  Pub.  Loc.  Laws,  art.  4,  §  658. 
Coates  v.  Locust  Point  Co.,  102  Md.  291,  62 
A.  625. 

Note:  Where  a  statute,  national  or  state, 
or  a  city  ordinance,  provides  tliat  a  broker 
of  any  particular  class  shall  not  do  business 
without  first  having  taken  out  a  license,  and 


declaring  it  an  offense  to  engage  in  such 
business  without  the  prescribed  license,  a 
broker  who  renders  services  in  violation  of 
sucla  statute  is  not  entitled  to  recover  com- 
pensation therefor,  although  the  transaction 
be  in  all  otlier  respects  regularly  negotiated 
by  him.  Douthart  v.  Congdon,  197  111.  349, 
90  Am.  St.  Rep.  167;  Hustis  v.  Pickands,  27 
111.  App.  270;  Whitfield  v.  Huling,  50  111.  App. 
179;  Eckert  v.  Collot,  46  111.  App.  361;  Rich- 
ardson V.  Brix,  94  Iowa,  626;  Young  v.  Den- 
ning, 52  Kan.  629;  Pratt  v.  Burdon,  168  Mass. 
596;  Buckley  v.  Humason,  50  Minn.  195,  36 
Am.  St.  Rep.  637;  Holt  v.  Green,  73  Pa.  198, 
13  Am.  Rep.  737;  Johnson  v.  Hulings,  103  Pa. 
498,  49  Am.  Rep.  131;  Costello  v.  Goldbeck, 
9  Phila.  [Pa.]  158;  Coles  v.  Meade,  5  Pa.  Super. 
Ct.  334  (without  a  contract  as  to  a  specific 
amount);  Stevenson  v.  Ewing,  87  Tenn.  46; 
Saule  v.  Ryan  [Tenn.]  53  S.  W.  977;  Stock- 
ard  V.  Morgan,  105  Tenn.  412.  But  see  Amato 
V.  Dreyfus  ]Tex.  Civ.  App.]  34  S.  W.  ,450; 
Houston  V.  Boagni,  1  McGloin  [La.]  164.  And 
if,  in  such  a  case,  tlie  broker's  charges  for 
services  form  part  of  tlie  entire  considera- 
tion for  notes  given  by  him  by  his  customer, 
the  notes  are  not  enforceable.  Douthart  v. 
Congdon,  197  111.  349,  90  Am.  St.  Rep.  167. 
But  the  presumption  is  that  the  broker  has 
complied  with  the  statute  and  has  taken  out 
license,  and  where  one  alleges  the  contrary 
the  burden  of  proof  is  on  him  to  show  it, 
Shelper  v.  Scott,  85  Pa.  329;  Munson  v.  Fenno, 
87  111.  App.  655.  These  statutes,  however, 
ordinarily  only  apply  to  those  who  carry  on 
the  business  of  brokers  regularly;  and  a 
private  individual  who  conducts  negotia- 
tions only  in  a  single  or  occasional  sale  may 
recover  his  commission,  agreed  upon,  al- 
tliougli  he  had  no  license.  O'Neil  v.  Sinclair, 
153  111.  525;  Johnson  v.  Williams,  8  Ind.  App. 
677;  Pope  v.  Beals,  108  Mass.  561;  Chadwick 
V.  Collins,  26  Pa.  138;  Shepler  v.  Scott,  85 
Pa.  329;  Yedinskey  v.  Strouse,  6  Pa.  Super. 
Ct.  587;  Raeder  v.  Butler,  19  Pa.  Super.  Ct. 
604;  Jackson  v.  Hough,  38  W.  Va.  236.  One 
who  sells  real  estate  for  another  under  a 
special  contract,  without  holding  himself 
out  as  a  real  estate  broker,  may  recover  his 
commissions  although  he  has  not  complied 
witli  the  act  requiring  real  estate  brokers  to 
take  out  a  license  (Black  v.  Snook,  204  Pa. 
119),  nor  do  tliey  apply  to  one  employed  on 
a  salary  (Portland  v.  O'Neill,  1  Or.  218).  It 
has  been  held  that  the  sole  object  of  these 
acts  being  to  raise  revenue,  and  not  to  de- 
clare the  acts  of  an  unlicensed  broker  illegal, 
the  fact  that  a  broker  has  not  taken  out 
such  a  license  does  not  affect  his  riglit  to 
recover  on  an  express  contract  for  a  fixed 
commission.  Ruckman  v.  Bergholz,  37  N.  J. 
Law,   437;   AVoodward  v.   Stearns,   10  Abb.  Pr. 
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purchaser  elected  to  exercise  his  option  of  purchase,  was  no  defense  to  the  claim 
for  commissions.^** 

Creation  of  relation ^^ — The  relation  of  principal  and  broker  is  created  by  con- 
tract/^ the  sufticiency  of  which  is  determined  by  the  rules  of  law  applicable  to  all 
other  contracts,*-  and  the  usual  rules  relative  to  the  conflict  of  laws  prevail.*^  A 
mere  promise  to  pay  commissions  is  lacking  in  mutualit}^ ;  **  but  the  performance 
of  work  by  a  broker  in  pursuance  of  an  employment  to  sell  land,  when  at  once 
brought  to  the  knowledge  of  the  employer,  is  an  acceptance  of  the  contract  of  em- 
ployment, and  creates  mutuality  in  such  contract.*^  Employment  as  a  broker,  be- 
gun under  a  formal  contract,  may  be  continued  after  its  expiration  by  act  of  the 
parties.*^  A  married  women  may  bind  herself  for  the  payment  of  broker's  services 
rendered  in  the  sale  of  her  real  estate ;  *''  and  her  contract,  executed  through  a 
broker,  to  convey  her  separate  real  estate  will  bind  the  proposing  purchaser,  though 
she  cannot  convey  the  land  without  her  husband  joining  in  the  conveyance.*^ 

Nece>i>^itj/  of  contract  being  in  writing.*^ — In  the  absence  of  statute  the  contract 
between  the  broker  and  his  principal  need  not  be  in  writing.^*'  In  some  Jurisdic- 
tions the  statutes  require  that  the  broker's  authority  to  sell  land  must  be  in  writ- 


[N.  S.;  N.  Y.]  393;  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227;  Prince  v.  Eightli  St.  Baptist 
Church,  20  Mo.  App.  332.  But  the  mere  fact 
that  a  broker  has  acted  without  a  license 
in  violation  of  a  city  ordinance  does  not 
make  the  contract,  which  he  has  negotiated, 
invalid.  Ho  may  be  prosecuted  and  fined  for 
so  acting-,  but  this  does  not  invalidate  his 
contracts  or  affect  their  character  as  evi- 
dence. Murray  v.  Doud,  167  111.  36S,  59  Am. 
St.  Rep.  297.  Hence,  the  rule  that  an  ac- 
tion cannot  be  maintained  which  is  predi- 
cated on  a  transaction  prohibited  by  statute 
has  no  application  to  such  contracts.  Id. 
The  purchase  of  a  bill  of  exchange  by  such 
a  broker  is  valid,  and  he  may  recover  there- 
on, though  he  may  have  incurred  the  pen- 
alty prescribed  by  the  statute.  Lindsey  v. 
Rutherford,  17  B.  Mon.  [Ky.]  245. — From 
Clark  &  Skyles  Agency,  1684. 

.39.  Coates  v.  Locust  Point  Co.,  102  Md. 
291,  62  A.  625.  Baltimore  City  Charter 
(Acts  1893,  pp.  507,  508.  c.  123),  §§  695-700, 
making  it  a  misdemeanor  to  carry  on  the 
business  of  a  real  estate  broker  v,^ithout  a 
license  is  a  mere  revenue  measure  and  a 
broker  -u-ho  liad  no  license  wlien  he  con- 
tracted to  render  services  was  nevertheless 
entitled  to  recover  on  the  contract.  "Walker 
V.  Baldwin   [Md.]   63  A.   362. 

40.  See  5  C.  L.  415.  See,  also,  Clark  •$: 
Skyles,  Agency,  1624. 

41.  An  option  for  four  months  for  the 
sale  of  real  estate  at  a  net  price  was  a  con- 
tract of  employment  to  find  a  purchaser  and 
not  a  sale  of  real  estate  to  plaintiffs,  and 
was  a  promise  of  exclusive  agency.  Arnold 
V.  National  Bank  of  VX'aupaca  [Wis.]  105 
N.  W.  828.  Where  a  broker  wrote  and  asked 
the  owner  of  land  if  he  was  still  willing  to 
sell  on  the  terms  offered  two  years  before, 
and  the  owner  replied  that  he  did  not  re- 
member those  terms  but  would  sell  at  a  cer- 
tain price  and  would  try  to  make  terms  sat- 
isfactory to  the  purchaser,  held  that  the 
latter  superseded  the  former  contract.  De 
Kremen  v.  Clothier,  109  App.  Div.  481,  96  N. 
T.   S.   525. 

42.  Where,  with  knowledge  of  its  agent's 
promise  to  pay  plaintiff  a  commission  on  tlie 


sale  of  a  machine,  defendant  agreed  to  do 
so,  the  terms  of  its  contract  with  its  agent 
were  immaterial.  Nelson  v.  National  Drill 
Mfg.  Co.  [S.  D.]  105  N.  W.  630.  Where 
plaintiff  had  been  engaged  in  investigating 
mining  properties  for  a  newspaper  and  de- 
fendant offered  to  pay  plaintiff  a  commission 
for  good  prospects  looked  up  by  him,  in  case 
of  purchase,  such  contract  was  not  unen- 
forceable as  founded  on  a  past  consideration. 
Friedman  v.  Suttle  [Ariz.]  85  P.  726.  Held 
that  under  the  articles  of  association,  the 
vice-president  or  secretary  of  an  association 
had  no  autliority  to  list  the  association's  real 
estate  with  brokers  for  sale.  Spotswood  v. 
Morris    [Idaho]    85   P.   1094. 

43.  Such  a  contract  is  to  be  interpreted 
according  to  the  law  of  the  place  where  it  is 
made,  unless  it  appears  it  w^as  to  be  exe- 
cuted elsewhere,  ■when  the  law  of  the  place 
of  execution  governs.  Douglass  v.  Paine 
[Mich.]  12  Det.  Leg.  N.  527,  104  N.  W^  781. 
Contract  made  in  Michigan  held  to  be  g)v- 
erned  by  law  of  Massachusetts.  Id.  The 
validity  of  a  contract  affecting  tlie  sale  of 
real  property  is  determined  by  the  law  of 
Lhe  state  where  the  property  is  situated,  not 
where  the  contract  is  executed.  Dal  v. 
Fischer  [S.  D.]   107  N.  W.  534. 

44.  Jayne  v.  Drake    [Miss.]    41   So.   372. 

45.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]  105  N.  W.  828.  And  see  McCray  v. 
Pfost   [Mo.  App.]   94  S.  W.   998. 

46.  A  contract  was  made  in  1899  for  the 
sale  of  salt  which  expired  in  1900.  The 
brokers  were  authorized  in  1900  to  continue 
on  the  same  terms.  On  Dec.  19,  1903,  they 
were  notified  of  a  termination  of  the  em- 
ployment Dec.  31,  1903.  Held  that  they  were 
entitled  to  commi'ssions  on  orders  already 
procured  to  be  filled  in  1904.  Brown  v. 
Retsof  Min.  Co.,  109  App.  Div.  150,  95  N.  Y.  S. 
815. 

47.  Burns'  Ann.  St.  1901,  §  6960.  Isphord- 
ing  V.  Wolf   [Ind.  App.]    75  N.  E.  598. 

48.  Isphording  v.  Wolf  [Ind.  App.]  75  N. 
B.    598. 

49.  See  5  C.  L.   446. 

50.  Friedman   v.    Suttle    [Ariz.]    85    P.    726. 
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ing,''^  and  in  sucli  cases,  without  a  written  contract,  the  broker  cannot  recover  on  a 
quantum  mruit  for  services  rendered ;  ^-  but  in  Montana  a  broker  can  recover 
on  a  quantum  meruit,  in  case  of  an  oral  contract  completely  performed,^^  and  the 
statute  of  Xew  York  cannot  be  invoked  as  a  defense  where  the  contract  has  been 
fully  executed  and  defendant  has  reaped  the  benefit  thereof  and  acknowledged  in 
Avriting  plaintiff's  agency  and  performance.^*  No  particular  form  of  written  con- 
tract is  required,^^  and  such  authority  may  be  shoM'n  by  the  correspondence  between 
the  principal  and  broker  ^^  if  specific  and  certain  in  its  terms.^'^ 

Termination  of  the  relation.^^ — Authority  for  a  definite  time  terminates  with 
the  expiration  thereof.^®  Where  no  time  limit  is  fixed  for  the  broker's  authority  to 
sell  real  estate,  it  continues  for  a  time  reasonable  in  view  of  the  circumstances,'''*  and 


51.  Acts  1901,  p.  104,  c.  67.  Isphording  v. 
Wolf  [Ind.  App.]  75  N.  E.  598.  Comp.  St. 
1903,  §  74,  c.  73  (Cobbey's  Ann.  St.  1903, 
§  10,258).  Barney  v.  Lasbury  [Neb.]  107  N. 
W.  989.  Under  Rev.  Civ.  Code,  §  1238,  an 
agreement  for  the  sale  of  real  estate  made 
by  an  agent  is  invalid  unless  the  agent's  au- 
thority is  in  writing  subscribed  by  the  party 
sought  to  be  charged.  Dal  v.  Fischer  [S.  D.] 
107  N.  W.  534.  So  also  in  Montana  under 
Civ.  Code,  §  2185.  Blankenship  v.  Decker 
[Mont.]  85  P.  1035.  Where  a  husband,  with- 
out authority  of  his  wife,  employed  a  broker 
to  procure  a  purchaser  for  her  land,  but 
gave  him  no  written  authority  as  prescribed 
by  Laws  1901,  p.  312,  c.  128,  and  the  broker 
found  a  purchaser,  the  husband  was  not  lia- 
ble for  breach  of  an  implied  warranty  of  his 
authority  to  employ  a  broker,  since  there 
could  have  been  no  recovery  against  the 
wife.  Bloodgood  v.  Short,  98  N.  Y.  S.  775. 
Where  defendant  In  an  action  for  coinrais- 
sions  admitted  in  his  answer  the  employ- 
ment of  plaintiff  as  a  broker  and  the  con- 
tract of  exchange  was  actually  signed 
through  his  efforts,  the  case  was  thus  taken 
out  of  the  purview  of  Laws  1901,  p.  312, 
c.  128,  Pen.  Code,  §  640d.  Hough  v.  Baldwin, 
99  N.  Y.  S.  545.  Laws  1901,  p.  312,  c.  128, 
making  it  a  misdemeanor,  in  first  or  second 
class  cities,  to  offer  for  sale  any  real  prop- 
erty without  written  autliority,  etc.,  has  no 
application  to  leases  for  not  exceeding  three 
years.  Lovejoy  v.  Weil,  95  N.  Y.  S.  552. 
This  statute  is  highly  penal  and  was  enacted 
to  protect  property  owners  from  the  an- 
noyance of  having  their  property  hawked 
about  the  market  without  their  consent  or 
knowledge.  Id.;  Cox  v.  Hawke,  96  N.  Y.  S. 
433. 

52.  Rodenbrock  v.  Gress  [Neb.]  104  N.  W. 
758,  following  and  approving  Blair  v.  Austin 
[Neb.]  98  N.  W.  1040;  Barney  v.  Lasbury 
[Neb.]    107    N.    W.    989. 

53.  Blankenship  v.  Decker  [Mont.]  85  P. 
1035. 

54.  Laws  1901,  p.  312,  c.  128  (Pen.  Code, 
§    640).     Smyth    v.    Sichel,    97    N.    Y.    S.    1008. 

55.  "I  hereby  authorize  H.,  as  broker,  to 
bargain  for  the  sale  of  47  acres  (known  as 
the  Abbey  ranch)  ♦  *  *  valued  at 
$10,000 — for  which  I  agree  to  pay  H.  5  per 
cent,  on  the  above  mentioned  sum  or  any 
less  amount  I  may  accept,"  held  sufficient 
under  statute  of  frauds.  Civ.  Code,  §  1624, 
subd.  6.  Hill  V.  McCoy  [Cal.  App.]  81  P. 
1015.  Where,  in  a  broker's  contract  for  sale 
of  land,  the  premises  were  referred  to  as  the 
"Abbey   Ranch,"   parol  evidence   was  admis- 


sible to  Identify  it,  under  Code  Civ.  Proc, 
§  1860.  Id.  A  written  authority  to  one  mem- 
ber of  a  firm  of  brokers,  by  one  who  knew 
of  the  partnership,  -was  sufficient  authority 
under  the  statute.  Pen.  Code,  §  640d.  Cox 
V.   Hawke,   96   N.  Y.  S.   433. 

56.  Isphording  v.  Wolf  [Ind.  App.]  75  N. 
E.  598.  The  written  contract  required  by 
Cobbey's  Ann.  St.  1903,  §  10,258,  may  be  evi- 
denced by  letters  passing  between  the  par- 
ties. Holliday  v.  McWilliams  [Neb.]  107  N. 
e;  578. 

57.  A  mere  inquiry  by  an  owner,  addressed 
to  a  broker  as  to  whether  a  certain  price 
could  be  obtained  is  not  sufficient  to  create 
the  latter  an  agent  of  the  owner  so  as  to 
empower  him  to  sell,  or  make  a  valid  con- 
tract for  its  sale  enforceable  by  specific  per- 
formance. Fay  V.  Sullens  [Okl.]  81  P.  426. 
Where  such  letters  contain  data  from  which 
a  description  of  the  land  placed  with  the 
agent  can  be  ascertained  with  certainty,  the 
contract  may  be  enforced.  Holliday  v.  Mc- 
Williams [Neb.]  107  N.  W.  578.  A  letter 
from  defendant  to  plaintiff.  In  reference  to  a 
conversation  in  regard  to  the  purchase  of 
property,  requesting  plaintiff  to  call  and  dis- 
cuss the  matter,  was  sufficient  authority,  In 
connection  ■with  evidence  that  plaintiff  had 
already  undertaken  to  find  a  purchaser. 
Getzelsohn   v.   Donnelly,   98   N.   Y.   S.    213. 

58.  See  5  C.  L.  446.  See,  also.  Clark  & 
Skyles,  Agency,  1626. 

59.  Wliere  an  exclusive  contract  for  the 
sale  of  land,  conditioned  to  remain  in  full 
force  for  10  days  and  "thereafter  until  with- 
drawn" in  writing,  was  extended  by  mem- 
oranduni  thereon  to  a  specific  date,  such 
memorandum  did  not  terminate  the  contract 
at  such  date,  nor  until  tlae  property  was 
witlidrawn  in  writing  as  originally  pro- 
vided.    Clark  V.  Dalziel  [Cal.  App.]   84  P.  429. 

60.  Staehlin  v.  Kramer  [Mo.  App.]  94  S. 
W.  785;  Grieb  v.  Koeffler  [Wis.]  106  N.  W. 
113.  Where  plaintiff  alleged  a  contract  to 
pay  for  procuring  information  relating  to 
the  prospective  purcliase  of  a  railroad,  in 
case  defendant  purcliased  it  or  became  in- 
terested in  its  purcliase,  such  contract  could 
not  be  construed  to  restrain  defendant  from 
such  purchase  for  all  time,  on  pain  of  being 
liable  for  the  payment,  but  only  for  a  rea- 
sonable time.  Mengis  v.  Fitzgerald,  108 
App.  Div.  24,  95  N.  Y.  S.  436.  A  delay  of 
four  months  before  the  completion  of  the 
sale,  where  plaintiff  furnished  at  once  the 
name  of  the  person  who  finally  purchased, 
did  not  deprive  plaintiff  of  the  riglit  to 
compensation.     Burd  v.    Webster    [Wis,]    107 
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where  the  o-mier  conve3^s  the  premises  to  the  purchaser  pursuant  to  tlie  arrangement 
made  by  the  broker,  the  latter  is  entitled  to  his  commission,  though  the  transfer  was 
made  later  than  the  time  originally  fixed."^  The  contract  cannot  be  iwoked  or 
modified  during  its  term  without  the  consent  of  the  broker.*'-  But  a  contract  with- 
out consideration,  merely  giving  one  the  exclusive  agency  for  the  sale  of  land 
on  commission,  for  one  year,  may  be  revoked  prior  to  a  sale,  being  vvithout  mutu- 
ality.*'" There  can  be  no  revocation  of  a  broker's  authority  after  he  has  procured 
a  customer,*'*  and  after  labor  is  performed  or  money  expended  the  authority  of  the 
broker  becomes  a  power  coupled  with  an  interest  and  cannot  be  revoked.*'^  Where 
a  power  by  its  terms  irrevocable  is  not  coupled  with  an  interest,  a  revocation  ter- 
minates the  power  though  it  makes  the  principal  liable  in  damages.®^  The  broker's 
agency  may  be  terminated  by  his  employer  for  fraud,"^  but  where  the  employer  ac- 
cepts the  services  of  the  broker,  he  cannot  rescind  his  agreement  with  him,  without 
paying  him  the  value  of  such  services.^* 

Scope  of  hroher's  aid  J  i  or  it  y.*^^ — A  broker  employed  to  find  a  purchaser  for 
land,  or  with  whom  land  is  listed  for  sale  at  a  specified  price,  has  no  implied  au- 
thority to  execute  a  contract  of  sale,'**  nor  to  contract  for  the  annulment  of  a  sale 
which  he  has  made.'^  A  broker,  authorized  to  buy  or  lease  premises,  presumptively 
is  not  authorized  to  emplo}''  a  sublH'oker  or  subagent.'^  Stockbrokers  are  justified, 
in  an  emergency,  in  exercising  their  best  judgment  in  the  sale  of  stocks  held  on 
margins."^  The  principal  may  ratify  the  unauthorized  acts  of  one  purporting  to 
act  for  him  so  as  to  be  bound  thereby.'^* 


N.  W.  23.  "Where  a  broker  was  engaged 
more  than  a  year  in  finding  a  purchaser, 
with  defendant's  knowledge  and  no  revoca- 
tion of  his  authority,  and  flnaUy  secured  a 
purchaser  to  -vvhom  the  land  was  sold,  plaint- 
iff ■^\'-as  entitled  to  his  commissions,  though 
the  land  was  sold  for  less  than  at  first  au- 
thorized and  was  sold  l^j'  defendant  or 
through  another  agent.  Staehlin  v.  Kramer 
[Mo.  App.]    94  S.  W.  785. 

61.  South  wick  V.  Swavienski,  99  N.  T.  S. 
1079. 

62.  An  agreement  to  pay  a  certain  amount 
for  furnishing  a  purchaser  was  not  revoked 
by  defendant's  statement  to  plaintiff  that 
he  would  pay  no  commission  unless  a  cer- 
tain price  was  obtained,  plaintiff  not  having 
assented  to  tiie  modification.  Burd  v.  "Web- 
ster   [Wis.]    107    N.    W.    23. 

63.  Jayne  v.  Drake  [Miss.]  41  So.  372. 
After  a  broker  had  made  several  attempts 
throiigh  the  owner's  attorney  to  secure  the 
premises  for  tenants  he  had  secured,  he  saw 
the  owner  and  she  said  slie  would  do  noth- 
ing but  sell  and  he  might  find  a  customer. 
Held  that  the  broker's  authority  to  lease 
was  thereby  revoked.  Cadigan  v.  Crabtree 
[Mass.]   78  N.  E.  412. 

64.  Finck  v.  Schmitt,  48  Misc.  503,  96  N. 
Y.  S.  197.  Evidence  held  insufficient  to  show 
revocation  prior  to  sale.  Kilpatrick  v.  "Wiley 
[Mo.]    95   S.  W.   213. 

65.  J.  C.  McCray  &  Son  v.  Pfost  [Mo.  App.] 
94  S.   W.   998. 

66.  Kilpatrick  v.  Wiley  [Mo.]  95  S.  W. 
213. 

67.  Agreement  for  a  commission  from  the 
other  party.  Hanna  v.  Haynes  [Wash.]  84 
P.    861. 

68.  Where  a  broker,  employed  to  pur- 
chase lands  under  an  agreement  for  an  equal 
division  of  the  profits  on  a  resale,  was  guilty 


of  a  constructive  fraud  because  of  an  agree- 
ment with  the  vendor  for  a  commission  on 
making  a  sale,  and  the  purchaser  accepted 
the  benefits  of  the  broker's  services.  Hanna 
V.   Haynes   [Wash.]    84  P.   861. 

69.  See  5  C.  L.  446.  See,  also,  Clark  & 
Skyles.  Agency,  1628. 

70.  Larson  v.  O'Hara  [Minn.]  107  N.  W. 
821.  Provisions  in  a  contract  by  a  broker 
making  time  of  the  essence  and  binding  the 
seller  to  pay  for  examination  of  the  abstract 
held  within  broker's  authority.  Kilpatrick 
V.  Wiley   [Mo.]    95   S.  W.   213. 

71.  Jones  v.  Bloomgarden  [Mich.]  12  Det. 
Leg.  N.   1019,  106  N.  W.  891. 

72.  Southack  v.  Ireland,  109  App.  Div.  45, 
95   N.  Y.   S.   621. 

73.  Stockbrokers  held  certain  stocks  for 
a  customer,  on  margins-  which  became  ex- 
hausted during  a  panic  in  the  stock  market, 
and  were  unable  to  get  a  reply  to  letters, 
or  telephone  or  telegraph  messages  sent  to 
his  Xew  York  and  Chicaga  offices.  Leiter  v. 
Thomas,  97  N.  Y.  S.  121.  An  instruction  to 
a  cotton  broker  to  "hedge  when  margin 
about  exhausted"  covered  not  only  the  par- 
ticular margin  at  the  time,  but  any  margin 
in  the  liands  of  the  brokers  at  any  time  be- 
fore the  close  of  the  trades.  Winston  v. 
F.  A.   Longshore   &  Co.    [La.]    40   So.   517. 

74.  Acquiescence  in  the  accounts  and  ac- 
ceptance of  the  statements,  by  one  who  sold 
short  through  a  broker,  was  a  ratification 
of  his  act  in  buying  siiares  on  her  account 
on  a  rising  market,  where  she  made  arrange- 
ments for  the  liquidation  of  the  indebtedness 
sliown  and  ultimately  discharged  it.  Buck  v. 
Houghtaling,  110  App.  Div.  52.  96  N.  Y.  S. 
1034.  A  brother  and  sister  being  tenants  in 
common,  tlie  brother  employed  a  broker  to 
sell  the  land.  He  wrote  the  terms  of  the 
contract  to  the  brother  who  showed  the  let- 
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§  2.  Midual  rights,  duties,  and  liahilitiesJ^ — The  relation  between  a  broker 
and  his  custonier,  though  it  involves  a  certain  amount  of  trust  and  confidence  in 
the  broker  on  the  part  of  the  customer,  is  not  a  fiduciary  relation,  but  a  relation 
as  debtor  and  creditor ;  '^^  and  to  enable  the  principal  to  maintain  a  bill  against  a 
broker  for  an  accounting  for  the  money  intrusted  to  him  to  purchase  stocks,  it 
must  appear  that  there  was  a  fiduciary  relation  between  them,'^^  or  that  the  account 
was  so  complicated  that  it  could  not  conveniently  be  taken  at  law/*  The  principal 
can  recover  any  damages  which  are  proximately  the  result  of  the  broker's  breach 
of  contract,''*  or  bad  faith,*°  or  want  of  ordinarv  care  and  skill  in  transacting  the 


ter  to  the  sister  and  notified  tlie  agent  that 
the  sale  was  accepted.  After  the  brotlier's 
death  the  sister  wrote  to  the  agent  with 
reference  to  the  sale  and  received  and  cashed 
a  clieck  given  as  part  payhient,  afterward 
orally  agreeing  to  the  conveyance  of  the 
land.  Held  that  she  ratified  the  contract 
of  sale.  Stuart  v.  Mattern  [Mich.]  12  Det. 
Leg.  N.  616.   105  N.  W.   35. 

75.  See  5  C.  L.  4  47.  See,  also,  Clark  & 
Skyles,  Ae"ency>  1637. 

76.  Brown  v.   Corey    [Mass.]    77  N.   E.   838. 

77.  Brown  v.  Corey  [Mass.]  77  N.  E.  838. 
Where  a  client  intrusts  sums  of  money  to 
a  broker  to  purchase  and  sell  securities, 
such  a  fiduciary  relation  exists  between 
them  as  entitles  the  client  to  an  accounting 
in  equity.  Haight  v.  Haight  &  Freese  Co., 
98   N.    Y.    S.    471. 

NOTE.  Duty  to  account:  It  is  the  duty 
of  a  broker  to  keep  an  accurate  record  of 
all  transactions  and  proceedings  entered 
into  by  him  in  behalf  of  his  principal;  and 
within  a  reasonable  time  or  on  demand,  to 
account  for  all  profits,  after  deducting  his 
commissions,  and  charges,  made  by  him  in 
contracts  entered  into  for  his  principal. 
Payne  v.  Waterston,  16  La.  Ann.  239;  Haas 
V.  Damon,  9  Iowa,  589;  Bate  v.  McDowell, 
49  N.  Y.  Super.  Ct.  106.  He  cannot  deal  with 
the  subject-matter  of  his  employment  to 
his  own  advantage,  as  has  been  seen  here- 
tofore, but  must  account  to  his  principal  for 
anj'  profit  that  is  made  in  the  transaction. 
Thus,  if  he  sells  for  more  (Love  v.  Hoss,  62 
Ind.  255;  De  Bussche  v.  Alt,  8  Ch.  Div.  286; 
Collins  v.  McClurg,  1  Colo.  App.  348;  Lewis 
V.  Denison.  2  App.  D.  C.  387;  Kellogg  v. 
Keeler,  27  111.  App.  244;  Merryman  v.  David, 
31  111.  404;  Stoner  v.  Weiser,  -24  Iowa, 
434;  Tilleny  v.  Wolverton,  46  Minn.  256), 
or  buys  for  less  (Morison  v.  Thompson, 
L.  R.  9  Q.  B.  480;  Thompson  v.  Meade,  7 
Times  Law  R.  698;  Cottom  v.  Holliday,  59 
111.  179;  Stoner  v.  Weiser,  24  Iowa,  434;  Mor- 
rison V.  Odgensburgh  &  L.  C.  R.  Co.,  52  Barb. 
[N.  Y.]  173)  than  tlie  stipulated  price,  he 
must  account  to  his  principal  for  tlie  dif- 
ference. And  he  cannot  set  up  as  a  defense, 
to  an  action  for  the  proceeds,  the  fact  that 
the  transaction  in  which  he  was  employed 
was  an  illegal  one  (Pearce  v.  Foote,  113  111. 
229,  55  Am.  Rep.  414;  Pointer  v.  Smith,  7 
Heisk  [Tenn.]  137;  Tenant  v.  Elliott,  1  Bos. 
&  P.  3).  Wlien  a  stockholder  makes  entries, 
in  his  books,  of  purchases,  of  stocks  for  his 
customers,  and  renders  to  them  statements 
showing  that  he  has  bought  and  holds  for 
them  certain  stocks,  giving  names,  prices, 
and  the  standing  of  the  account,  the  cus- 
tomers, believing  and  acting  upon  such 
statements,  may  treat  them  as  true,  and  the 


broker  is  estopped  to  deny  them.  In  re 
Pearson's  Estate,  19  App.  Div.  [N.  Y.]  478. — 
From  Clark   &   Skyles'   Agency,   1650. 

7S,  Held  that  the  allegations  of  the  bill 
did  not  show  a  fiduciary  relation,  or  such  a 
complication  of  accounts  that  they  could  not 
be  adjusted  at  law.  Brown  v.  Corey  [Mass.] 
77  N.  E.   838. 

79,  Where  brokers  agreed  to  sell  certain 
securities  within  a  fixed  time  and  that 
plaintiff  should  receive  therefor  a  named 
sum  of  money,  upon  breach  of  such  contract 
plaintiff  could  not  recover  the  amount  agreed 
that  he  should  receive,  but  damages  ror 
breach  of  the  covenant.  Gause  v.  Common- 
wealth Trust  Co.,  100  App.  Div.  427,  91  N. 
Y.  S.  847.  Complaint  demurrable  for  failure 
to  allege  breach  of  covenant.  Id.  Where  a 
broker  fails  to  sell  stocks  by  a  certain  time, 
at  a  fixed  minimum  price  as  agreed,  the 
measure  of  damages  is  the  difference  be- 
tween sucli  minimum  price  and  the  value  o? 
the  stocks  at  the  expiration  of  tlie  time 
fixed.  Gause  v.  Commonwealth  Trust  Co., 
97  N.  Y.  S.  1091.  And  where  the  contract 
contained  a  further  stipulation  that  the 
agreement  should  become  "null  and  void" 
at  tlie  expiration  of  the  time  limit  or  on  the 
sale  of  the  stocks  and  an  accounting  before, 
such  provision  did  not  relieve  the  broker 
from  obligation  to  compensate  the  owner 
for  failure  to  sail  the  stocks  as  agreed.  Id. 
V/here  in  pursuance  of  the  agreevaent  witli 
his  brokers  plaintiff  usually  deposited  mar- 
gins within  an  hour  of  the  receipt  of  noti- 
fication, but  the  brokers  closed  out  a  trans- 
action within  a  few  minutes  after  notifying 
plaintiff,  tliey  were  liable  to  him  for  the  loss 
sustained  in  restoring  tiie  contracts.  Sanger 
V.  Price,  99  N.  Y.  S.  513.  Where  a  client  en- 
trusted to  brokers  a  sum  of  money  as  mar- 
gin for  the  purchase  and  sale  of  securities, 
but  the  broker  did  no  more  than  to  offset 
orders  to  purchase  and  sell  against  similar 
orders  from  otlier  clients,  that  did  not  ful- 
fill the  plaintiff's  orders  and  he  could  re- 
cover the  amount  deposited,  with  interest, 
although  it  was  provided  that  any  otlier 
client  might  be  the  purchaser  and  the  broker 
siiould  not  be  required  to  disclose  the  name 
of  any  client.  Haight  v.  Haight  &  Freese 
Co.,  98  N.  Y.  S.  471.  Brokers  purchased 
stock  on  margin  for  a  customer,  charging 
him  with  the  price  at  the  time  of  purchase. 
This  stock  was  credited  on  other  transac- 
tions and  when  the  customer  desired  to  take 
up  his  stock,  the  brokers  substituted  other 
similar  stock  obtained  at  a  smaller  price. 
The  customer  retained  the  stock  and  it  did 
not  appear  tliat  the  stock  fluctuated  between 
its  purchase  and  delivery.  Held  that  as  he 
was  not  entitled  to  the  identical  stock  pur- 
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principars  business ;  ^^  biit  not  where  the  principal  ratifies  or  accepts  the  broker's 
fraudulent  transaction.^^  The  rule  that  an  agent  is  responsible  for  profits  fraudu- 
lently obtained  at  his  principal's  expense,  applies  only  when  the  agency  is  estab- 
lished.^^ 

§  3.  Bights  and  liahiUiies  as  to  third  perso7is.^* — Brokers  purchasing  bonds 
for  customers  mav  transfer  an  ownership  in  common  in  a  mass  of  l)onds  purchased 
by  them,  to  their  individual  customers  and  treat  tliem  as  owners  and  are  bound 
thereby.  ^^ 

§  4.  Compensation  and  lien.  Necessity  of  cj.Aract.^^ — A  broker  is  entitled 
to  compensation  only  when  there  is  a  contract  of  employment,  either  express  or 
implied.-'     Authority  to  find  a  purchaser  at  a  certain  net  price  to  the  seller  is  an 


chased,  he  was  not  damaged  by  the  substitu- 
tion and  could  not  recover  the  difference  in 
price.  Helm  v.  Ennis,  109  App.  Div.  42,  95 
N.  Y.   S.   1040. 

50.  If  he  purchases  land  from  his  prin- 
cipal, without  disclosing  the  fact  that  he 
has  contracted  to  sell  it  to  a  third  party  at 
an  advanced  price,  and  completes  such  sale,  . 
he  renders  himself  liable  to  his  principal  in  j 
damages.  Kingsley  v.  Wheeler  [Minn.]  10  4 
N.  W.  543.  Where  a  broker's  agent,  author- 
ized to  indorse  customers'  checks  to  his 
principal  and  deposit  them  in  bank  for  col- 
lection, deposited  them  with  another  broker 
as  margins  in  his  speculative  stock  ac- 
count, the  latter  broker  was  responsible  to 
the  agent's  principal,  because  he  knew  of 
the  agent's  wrongdoing.  Salen  v.  Bank  of 
State  of  New  York,  110  App.  Div.  636,  97 
N.  Y.  S.  361.  Where  a  broker  obtained  au- 
thority to  sell  timber  for  $2,000  and  did  so, 
but  represented  that  he  could  get  only  §1,250 
of  which  he  was  to  retain  $50  for  his  serv- 
ices, and  intended  by  collusion  with  the  pur- 
chasers to  appropriate  the  balance  of  the 
purchase  price,  the  transaction  was  a  fraud 
on  the  owner  and  he  was  entitled  to  equi- 
table relief.  Lee  v.  Patillo  [Va.]  52  S.  E.  696. 
In  such  case,  the  purchasers  having  offered 
to  stand  by  their  agreement  and  to  pay  the 
$2,000  as  the  court  might  decree,  in  a  suit 
for  rescission  of  the  contract,  the  court 
would  direct  the  payment  of  $1,950  to  the 
principal  and  of  $50  to  the  broker.     Id. 

51.  A  broker  who  contracted  for  his  prin- 
cipal to  purchase  land  and  assume  certain 
incumbrances  was  guilty  of  negligence  in 
not  discovering  certain  unpaid  taxes  and 
not  ascertaining  that  certain  overdue  notes 
drew  increased  interest,  whereby  he  over- 
paid the  vendor,  and  was  liable  for  such 
overpayment.  Henricks  v.  Brady  [S.  D.]  108 
N.  W.  332.  The  taxes  being  prima  facie 
legal  and  not  disputed  by  the  vendor,  plaint- 
iff's failure  to  prove  by  the  records  that  the 
taxes  had  been  legally  assessed  did  not  pre- 
vent  a    recovery.      Id. 

52.  Where  the  principal  had  reason  to 
suspect  the  broker's  connivance  in  a  resale 
of  the  land  at  an  advanced  price  but  re- 
fused, while  the  sale  was  still  executorj%  to 
avail  himself  of  easy  means  of  learning  the 
truth,  but  executed  the  contract.  Bartleson 
V.    Vanderhoff    [Minn.]    104    N.    "W.    820. 

53.  Bartleson  v.  Vanderhoff  [Minn.]  104 
N.    W.    820. 

84.  See  5  C.  L.  449.  See,  also,  Clark  & 
Skyles,  Agency,  1706. 

XOTE.  Liability  of  broker  to  third  per- 
Bous:     It   is   well   established   that   a   broker, 


like  all  other  agents,  cannot  be  held  per- 
sonally liable  to  a  third  partj%  upon  an 
authorized  contract  made  by  him  for  a  dis- 
closed principal.  Deslandes  v.  Gregory,  2 
El.  &  El.  602;  Gadd  v.  Houghton,  1  Exch.  Div. 
357;  Damora  v.  Craig,  48  F.  736;  Tiller  v. 
Spradley,  39  Ga.  35;  "^''right  v.  Cabot,  89  N. 
Y.  570;  Bailey  v.  Galbreath,  100  Tenn.  599; 
Bettle  v.  Anderson,  98  Wis.  5.  If,  however, 
the  broker  makes  the  contract  in  his  o\vn 
name,  without  disclosing  his  principal,  he 
thereby  becomes  personally  liable  upon  such 
contract,  although  the  principal  also  may  be 
held  liable,  w^hen  disclosed,  and  in  such  case 
the  creditor  may  elect  whether  to  sue  the 
broker  or  the  principal.  Calder  v.  Dobell, 
L.  R.  6  C.  P.  486;  Jones  v.  Littledale,  6  Adol. 
&  E.  486;  Fleet  v.  Murton,  L.  R.  7  Q.  B.  126; 
Pike  V.  Ongley,  18  Q.  B.  Div.  708;  Hutchcson 
V.  Eaton,  13  Q.  B.  Div.  861;  York  County 
Bank  V.  Stein,  24  Md.  447;  Cobb  v.  Knapp, 
71  N.  Y.  348,  27  Am.  Rep.  51;  Knapp  v.  Simon, 
96  N.  Y.  284;  Beebee  v.  Robert,  12  Wend.  [N. 
Y.]  413,  27  Am..  Dec.  132;  Beymer  v.  Bonsall, 
79  Pa.  298;  Lichten  v.  Verner,  8  Pa.  Dist.  R. 
218;  Falkenburg  v.  Clark,  11  R.  I.  278;  Bald- 
win V.  Leonard,  39  Vt.  266,"  94  Am.  Dec.  324. 
And  the  broker  will  not  be  relieved  from 
such  liability  by  the  fact  that  the  third 
party  supposed  that  he  was  acting  in  a  rep- 
resentative capacity  if  he  did  not  know 
whom  he  was  representing  (Cobb  v.  Knapp, 
71  N.  Y.  348,  27  Am.  Rep.  51;  "^Mlder  v. 
Cowles,  100  Mass.  487;  Thomson  v.  Daven- 
port, 9  Barn.  &  C.  78;  Baldwin  v.  Leonard, 
39  Vt.  360.  94  Am.  Dev.  324),  though  if  the 
third  party  actually  knew^,  or  had  sufficient 
knowledge  to  create  an  inference,  that  the 
broker  was  acting  as  agent  for  another,  it 
would  be  otherwise,  although  the  name  of 
the  principal  is  not  disclosed;  and  the  real 
principal  could  so  assert  his  rights  as  to 
cut  off  equities  which  had  grown  up  between 
such  third  person  and  the  broker  ("Wright 
V.  Cabot,  89  N.  Y.  570;  Baxter  v.  Duren,  29 
Me.  434,  50  Am.  Dec.  602;  Bliss  v.  Bliss,  7 
Bosw.  [X.  Y.]  345;  Baring  v.  Corrie,  2  Barn. 
&  Aid.  137,  144). — From  Clark  &  Skyles' 
Agency,  1700. 

85.  Defendant,  as  assignee  for  the  bene- 
fit of  the  creditors  of  certain  brokers,  had 
no  claim  on  any  bonds  actually  belonging 
to  customers,  nor  in  any  proceeds  arising 
from  their  sale.  Hunt  v.  Marquand,  109  App. 
Div.    729,    96   N.   Y.   S.    546. 

86.  See  5  C.  L.  449.  See,  also,  Clark  & 
Skyles,  Agency,  1654. 

87.  Where  the  broker  sent  the  owner  of 
real  estate  a  mere  form  of  a  purchase  op- 
tion,   wliich    the    owner    executed    and    under 
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agreement  to  pay  as  commissions  all  sums  secnred  by  the  broker  above  such  net 
price.*"" 

Substantial  performance  ®^  of  Ms  contract  by  the  broiler  is  a  condition  prece- 
dent to  his  right  to  recover  compensation ;  ^°  performance  accepted  by  the  principal 


■which  a  sale  took  place,  the  broker  could  not 
recover  commissions  as  the  transaction  did 
not  amount  to  an  employment.  Davenport 
V.  Corbett,  9S  N.  Y.  S.  403.  Where  a  broker, 
learning  that  a  party  desired  to  purchase 
vessels,  went  to  defendant's  agent  and  sug- 
gested the  sale  of  defendant's  vessel,  and 
the  agent  stated  that  he  did  not  know 
whether  defendant  wanted  to  sell,  but  di- 
rected the  clerk  to  furnish  the  broker  with 
the  particulars  of  the  vessel,  held  that  hs 
•was  not  employed  to  sell  the  vessel.  Bur- 
rows v.  Standard  Oil  Co.,  109  App.  Div.  593, 
96  N.  Y.  S.  370.  A  contract  'authorizing  a 
broker  to  offer  certain  property  for  sale  and 
in  lieu  of  the  usual  brokerage  offering  10 
per  cent,  on  the  excess  above  $60,000,  entitled 
the  broker  to  10  per  cent,  of  the  amount  ac- 
cepted by  the  owners  In  excess  of  tliat  sum, 
upon  the  broker's  notifying  the  defendant 
of  an  offer  of  $80,000  with  an  intimation  that 
more  could  be  secured.  Geoghegan  v.  Chat- 
terton,  99  N.  Y.  S.  702.  "V\^here  a  farm  was 
taken  in  part  payment  for  a  ranch  sold  by 
a  broker,  but  the  owner  refused  to  pay  any 
commission  on  the  value  of  the  farm,  and 
the  broker  accepted  the  commissions  on  the 
sale  of  the  ranch  on  an  agreement  as  he 
claimed,  that  he  should  have  the  further 
commission  on  the  sale  of  the  farm,  held 
that  the  refusal  to  instruct,  that  if  defend- 
ant failed  to  pay  all  the  commissions  and 
there  was  an  agreement  for  a  commission 
on  the  sale  of  the  farm,  plaintiff  could  re- 
cover, was  error.  Harrison  v.  Houston  [Tex. 
Civ.   App.]    91    S.    W.    647. 

88.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]   105  N.  W.   828. 

89.  See  5  C.  L.  449,  n.  24  et  seq.  See,  also, 
Clark  &  Skyles,  Agency,  1656. 

90.  In  an  action  for  services  rendered  in 
the  purchase  of  property,  where  there  was 
a  question  as  to  whether  plaintiff  had  per- 
formed the  services,  a  charge  authorizing  a 
recovery  for  plaintiff  without  a  finding  of 
his  rendition  of  the  services  stipulated  was 
erroneous.  St.  Louis  Southwestern  R.  Co.  v. 
Irvine  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  822, 
89  S.  W.  428.  Where  the  broker  was  to  re- 
ceive all  he  could  get  for  the  sale  of  property 
above  a  certain  sum,  he  was  entitled  to  the 
commission  onlj'  in  the  event  of  the  consum- 
mation of  a  sale  and  not  on  procuring  a  con- 
tract of  sale  that  was  never  performed. 
Munroe  v.  Taylor  [Mass.]  78  N.  E.  106. 
Where  the  broker  informed  the  prospective 
buyer  that  he  could  buy  tlie  land  and  pre- 
sented him  to  the  owner  so  that  the  latter 
TMiderstood  him  to  be  a  buyer  and  a  sale  was 
consummated  on  the  owner's  terms,  it  is  im- 
material whether  the  purchaser  supposed  he 
was  going  to  meet  the  owner  to  talk  about 
drainage  across  the  land  instead  of  buying 
SL  l^wls  v.  Susmilch  [Iowa]  106  N.  W.  624. 
Where  the  purchaser  paid  for  coal  lands. 
Bold  by  a  broker,  in  corporate  stock,  from 
the  sale  of  which  the  land  owner  was  to  pay 
the  broker's  commission  of  $20,000,  and 
after  several  sales  closed  out  the  rest  of  the 


stock  at  reduced  rates,  held  that  the  broker 
was  entitled  to  his  balance  out  of  the  sum 
paid  for  the  last  of  the  stock  so  sold.  Ryon 
V.  Starr  [Pa.]  63  A.  704.  Where  the  contract 
was  that,  if  the  owner  himself,  or  through 
any  other  agent,  sold  the  property,  immedi- 
a,te  notice  thereof  should  be  given  to  plaint- 
iff, it  contemplated  either  an  actual  sale,  a 
binding  agreement  by  defendant  to  sell,  or 
the  finding  of  a  purchaser  by  another  agent 
than  plaintiff  ready,  willing  and  able  to  buy, 
of  which  defendant  had  notice.  Tuffree  v. 
Binford  [Iowa]  107  N.  W.  425.  The  immedi- 
ate notice  required  by  such  contract  meant 
notice  -within  a  reasonable  time,  consider- 
ing all  the  circumstances  surrounding  the 
parties.     Id. 

Not  sufficient  performance!  A  broker  em- 
ployed to  sell  land  or  to  find  a  purchaser  is 
not  entitled  to  a  commission,  where  his  prin- 
cipal merely  gives  an  option  to  purchase  to 
the  party  procured.  Keach  v.  Bunn,  116  111. 
App.  397.  Where  there  -was  no  showing  as 
to  the  character  or  business  of  the  tenant 
secured,  or  any  sliowing  that  he  was  a  sat- 
isfactory tenant,  or  tliat  the  lease  presented 
was  satisfactory  to  defendant,  there  was  not 
a  sufficient  showing  of  performance  to  re- 
cover commissions.  Pescia  v.  Haims,  99  N. 
Y.  S.  421.  Where  the  purchaser  agreed  to 
buy  if  his  convej^ancer  was  satisfied  with 
the  note  and  mortgage  offered  for  sale,  but 
the  sale  was  not  consumnnated  because  the 
conveyancer  was  not  so  satisfied,  tlie  broker 
could  not  recover  commissions.  Wiggin  v. 
Holbrook  [Mass.]  76  N.  E.  463.  Where  a 
broker,  on  failure  to  sell  property,  directs 
a  prospective  purchaser  to  trade  with  the 
owner,  who  sells  the  property  in  reliance 
upon  the  broker's  abandonment  of  the  em- 
ployment, the  broker  cannot  recover  com- 
missions. Enoclis  V.  Paxton  [Miss.]  40  So. 
14.  Persons  employed  to  sell  lots  at  prices 
named,  but  only  in  a  certain  order  men- 
tioned in  the  written  contract  could  not  re- 
cover commission  for  procuring  a  purchaser 
of  the  lots  in  another  order,  though  the  own- 
er's refusal  to  sell  was  not  based  on  that 
ground.  Stearns  v.  Jennings  [Wis.]  107  N. 
W.  327.  Paper  signed  by  proposed  tenant 
held  to  be  a  mere  option  and  not  binding  on 
him,  and  hence  not  a  compliance  with  the 
broker's  contract  to  procure  a  tenant  of  the 
premises  and  not  entitling  him  to  commis- 
sions. Benedict  v.  Pincus,  109  App.  Div.  20, 
95  N.  Y.  S.  1042.  A  showing  by  plaintiff  that 
he  produced  a  person  willing  to  take  the 
property  if  plaintiff  would  furnish  or  pro- 
cure the  money  necessary,  and  that  plaintiff 
had  a  promise  of  loans  to  enable  him  to  do 
so,  did  not  show  performance  by  plaintiff. 
McCune  v.  Badger  [Wis.]  105  N.  W.  667.  A 
contract  between  an  owner  of  property  and 
a  broker,  for  an  exchange  for  other  prop- 
erty provided  such  other  property  had  a  net 
rental  value  of  a  specified  amount,  contem- 
plated a  yield  of  that  amount  above  all  lia- 
bilities, such  as  taxes,  assessments,  etc.  Mc- 
Vickar-Gaillard  Realty  Co.  v.  Garth,  97  N.  Y. 
S.  640. 
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being,  however,  deemed  substantial,''^  though  deviating  from  instructions  as  to  in- 
ducements offered  the  purchaser;^-  but  where  the  performance  though  accepted  Is 
substantially  variant  from  the  contract,  commissions  as  provided  by  the  contract 
cannot  be  recovered.^^  A  broker  may  waive  his  right  to  compensation  by  acqui- 
escence in  withdrawal  from  sale.^* 

Lien.^^ — A  broker  acquires  no  lien  for  his  fees  upon  real  property,  the  sale  or 
excliange  of  v/hich  he  has  negotiated.^*^ 

Brol-er  must  he  efficient  producing  cause  of  sale.^'' — The  broker  takes  the  risk 
of  bringing  the  minds  of  the  parties  together  so  as  to  effect  a  bargain.^^  He  must 
bring  the  buyer  and  seller  to  an  actual  agreement  and  not  a  prospective  or  con- 
templated one,^^  and  until  that  is  done  his  right  to  commissions  does  not  accrue.^ 
If  his  efforts  fail,  his  employer  is  not  precluded  from  negotiating  with  the  pur- 
chaser secured,  even  on  the  same  terms.^  Nor  is  a  broker  who  makes  active  efforts 
to  effect  a  purchase  entitled  to  any  commission  where  another  broker  first  procured 
a  satisfactory  offer  of  sale.^  The  broker  must  either  produce  a  competent  and  re- 
sponsible purchaser  or  procure  from  him  a  valid  written  contract.*  But  it  is  not 
essential  that  the  broker  should  bring  the  purchaser  bodily  to  the  OAvner,^  nor  that 
the  purchaser  be  made  known  to  the  owner  as  the  broker's  customer,  if  he  is  so  in 
fact;^  nor  that  the  purchaser  shall  have  been  in  personal  communication  with  the 
broker,  if  the  sale  was  effected  through  the  latter's  efforts  or  information."  A 
broker  is  entitled  to  his  commission,  if  he  was  the  procuring  cause  in  bringing 
about  the  sale.®     Brokers  are  not  guarantors  of  deferred  payments  or  covenants. 


91.  Southwick  v.  Swavienski,  99  N.  Y.  S. 
1079.  Real  estate  ag-ents  employed  to  effect 
a  sale  are  entitled  to  their  commissions  if 
thej'  produce  a  purchaser  to  wliom  the  owner 
in  fact  sells.  Bowe  v.  Gage  [Wis.]  106  N.  TV. 
1074.  The  acceptance  by  the  vendor  of  land 
of  an  offer  actually  made  to  a  broker  and  the 
consummation  of  a  sale  on  the  same  terms, 
is  a  ratification  of  the  broker's  act  and  en- 
titles him  to  his  commission  (Levy  v.  Holf 
[Cal.  App.]  S4  P.  313),  although  the  salle  was 
actually  made  through  another  broker  (Id.). 
"Where  no  time  limit  -was  im.posed  for  mak- 
ing the  sale,  and  the  brokers  negotiated  a 
sale  which  was  consummated  by  the  employ- 
ers, the  latter  could  not  object  that  the  sale 
was  not  made  within  a  reasonable  time. 
Morgan  v.  Keller,  194  Mo.  663,  92  S.  T\^  75. 

92.  Lew^is  V.  Susmllch  [Iowa]  106  N.  W. 
624. 

93.  A  written  contract  between  the  owner 
and  a  real  estate  broker  for  the  "sale"  of 
property  does  not  contemplate  an  exchange 
thereof  for  other  property.  Lucas  v.  County 
Recorder  [Neb.]  106  N.  W.  217. 

94.  Where    brokers    gave    a    ten-day    op- 
tion and  the  opener  withdrew  the  farm  from  j 
sale    without    objection    on    their    part,    they  i 
thereby  waived  their  right  to  compensation.  { 
McGonigal  v.   Raughley   [Del.]    63  A.   801.  I 

O.^.      See    Clark    «S:    Skyles.    Agenoy.   1698.  { 

96.  A  broker  who  brought  about  an  ex-  j 
change  of  property,  on  an  agreement  by  one  ; 
party  to  pay  him  certain  sums  on  the  sign-  '■ 
ing  of  the  contract,  the  passing  of  the  title  | 
and  the  sale  of  the  land  acquired,  had  no 
title  or  interest  in  either  property.  M.  Lind-  i 
helm  &  Co.  v.  Central  Nat.  Realty  &  Const,  j 
Co.,  97  N.  Y.  S.  619. 

97.  See  5  C.  L.  450.  See,  also,  Clark  & 
Skyles,  Asrenry,  1670. 

98.  Miller  v.  Vining,   98  N.  Y.   S.   466. 


99.     Shapiro  v.  Nadler,   99  N.  Y.  S.  879. 

1.  No  sale  consummated  because  of  dis- 
agreement as  to  w^hen  the  transfer  should 
be  made.  Haase  v.  bchneider,  98  N.  Y.  S. 
587. 

2.  Miller  v.   Vining,   98  N.  Y.   S.    466. 

3.  Freeman  v.  Polstein,  97  N.  Y.  S.  1032. 

4.  J.  C.  McCray  &  Son  v.  Pfost  [Mo.  App.] 
94  S.  W.  998. 

5.  Grieb  v.  Koeffler  [Wis.]  106  N.  W.  113; 
McDonald  v.  Smith  [Minn.]  10  8  N.  W.  291. 
It  will  sufBce  if  he  authorizes  the  broker  to 
say  to  the  owner  that  he  will  purchase.  J.  C 
McCray  &  Sons  v.  Pfost  [Mo.  App.]  94  S.  W. 
998. 

6.  vSouthwick  V.  Swavienski,  99  N.  Y.  S. 
1079.  Immaterial  that  principal  did  not  know 
at  time  of  completing  sale  that  broker  had 
procured  the  purchaser.  Ross  v.  Moskowitz 
[Tex.  Civ.  App.]  95  S.  W.  86. 

7.  Shannon  v.  Potts,  117  111.  App.  80.  Im- 
material that  broker  did  not  personally  con- 
duct the  negotiations.  Ross  v.  Moskowitz 
[Tex.  Civ.  App.]   95  S.  W.  86. 

8.  ProciiTinc:  cnuse:  Evidence  w^arranted 
finding  that  the  broker  was  the  procuring 
cause  of  the  sale.  Coates  v.  Locust  Point  Co. 
[Md.]  62  A.  625;  Grieb  v.  Koeffler  [Wis.]  106 
N.  W.  113.  Evidence  showed  that  the  sale 
was  made  to  the  person  whose  name  w^as 
furnished  by  plaintiff.  Burd  v.  Webster 
[Wis.]  107  N.  M'.  23.  "U'here  it  appears  that 
the  seller  and  buyer  -were  first  brought  to- 
gether by  the  broker  and  the  sale  was  after- 
ward consummated  by  the  parties  independ- 
ently, the  agency  being  neither  abandoned 
or  revoked  directly  or  indirectly,  the  infer- 
ence is  a  reasonable  one  chat  the  broker  was 
the  procuring  cause  of  the  sale.  Hill  v.  Mc- 
Coy [Cal.  App.]  81  P.  1015.  Where  a  broker 
showed  property  to  a  prospective  purchaser 
and  the  owner  agreed  to  sell  it  at  the  price 
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biit  are  entitled  to  recover  their  commissions  on  the  entire  price,  when  they  have 
negotiated  a  sale  on  terms  accepted  by  their  employers,  whether  the  price  is  all 
paid  or  not." 

Ciistomer  produced  must  he  ready,  wiUing,  and  able  to  purchase.^^ — Under  a 
i^eneral  contract  of  employment,  a  broker  who  produces  a  purchaser  who  is  ready, 
willing,  and  able  to  purchase  on  the  terms  on  which  the  broker  was  authorized  to 
sell,  is  entitled  to  his  commission,^^  though  the  OAvner  refuse  to  consummate  the 
sale,^^  or  be  unable  to  pass  a  good  title/ ^  or  change  his  mind  as  to  terms.^*     But 


named  by  the  agent  if  the  purchaser  would 
pay  the  commission,  but  the  purchaser  said 
he  would  decide  in  a  few  days,  and  mean- 
while the  owner  sold  the  property  to  such 
purchaser  at  an  advance  on  the  original 
offer,  held  that  the  broker  was  the  procur- 
ing cause  of  the  sale.  Hunton  v.  Marshall 
[Ark.]   88  S.  W.  963. 

Not  th*  ijrociirlns  cause:  Spotswood  v. 
Morris  [Idaho]  85  P.  1094.  Where  the  pur- 
chaser produced  by  the  broker  does  not  buy 
but  procures  for  himself  a  brokerage  con- 
tract and  obtains  a  purchaser,  the  first  bro- 
ker is  not  entitled  to  a  commission.  Peek  v. 
Slifer,  122  111.  App.  21.  A  retail  dealer  gave 
to  an  agent  of  a  manufacturer  an  order  sub- 
.iect  to  the  latter's  approval  for  a  buggy, 
with  intent  to  resell  same  to  a  customer.  The 
order  was  never  forwarded  and  sale  to  the 
customer  was  made  by  another  agent  of  tlie 
manufacturer.  Held  that  the  retailer  was 
not  entitled  to  a  commission.  N.  L.  Rood  & 
Sons  V.  Staver  Carriage  Co.  [Iowa]  10^  N.  W. 
464.  Plaintiff,  as  a  question  of  fact,  held  not 
to  have  been  in  any  way  instrumental  in 
bringing  about  the  sale.  Macmurdo  v.  Mason 
[La.]  41  So.  21,5.  Evidence  failed  to  show 
what  the  plaintiff  did  to  aid  in  making  the 
sale.  Heyman  v.  Singer,  99  N.  Y.  S.  942.  Evi- 
dence failed  to  indicate  tliat  plaintiff  so- 
licited, promoted,  or  in  any  way  contrib- 
uted toward  effecting  the  exchange  of  prop- 
erty or  was  of  any  service  to  either  party 
in  the  transaction.  Reeves  &  Co.  v.  Curlee 
[Neb.]  107  N.  W.  218.  Where  plaintiff  was  in 
the  employ  of  a  broker  and  entitled  to  share 
in  his  commissions,  evidence  merely  tliat  de- 
fendant, at  the  request  of  one  acting  as 
agent  between  tlie  buyer  and  seller,  pointed 
out  the  place  to  the  buyer  and  drew  tlie  deed, 
was  not  enough  to  sliow  that  t!ie  sale  was 
effected  through  defendant's  agency.  Burd 
V.  Webster  [Wis.]  107  N.  W.  23.  Vv^here  a 
shipbroker  approaclied  a  government  agent 
to  sell  him  defendant's  vessel  and  was  told 
that  the  government  liad  tlie  vessel  on  the 
list  and  defendant  finally  sold  it  to  the  gov- 
ernment agent,  the  broker  was  not  the  pro- 
curing cause  of  the  sale.  Burrows  v.  Stand- 
ard Oil  Co..  109  App.  Div.  593,  96  N.  Y.  S.  370. 
Wliere  plaintiff  wa.s  employed  to  sell  prop- 
erty and  shortly  afterward  it  vt'as  agreed 
tliat  his  authority  sliould  cease,  and  three 
or  four  years  later  the  property  was  sold  to 
a  purchaser  wliom  plaintiff  had  Introduced 
but  liad  had  no  negotiations  wi-n  him  for 
two  years  prior  to  the  sale,  plaintiff  was  not 
entitled  to  commissions.  Staelilin  v.  Kramer 
[Mo.  App.]   94  S.  W.  785. 

9.  Morgan  v.  Keller,  194  Mo.  663,  92  S.  W^. 
75.  Where  defendants  wrote  autliorizing  tlie 
sale  of  land  at  a  certain  price  per  acre, 
plaintiff's  commission  to  be  payable  out  of 
the    first    moneys    collected,    but    stating    de- 


fendant's preference  that  the  commission  be 
taken  out  of  tlie  purcliase  price  proportion- 
ately as  paid,  and  plaintiff  replied  tliat  the 
sale  would  be  consummated  according  to  the 
letter,  held  that  commissions  were  payable 
out  of  the  first  moneys  received  and  tliere 
was  no  contract  to  take  commissions  as  pay- 
ments were  made.  Wallace  v.  Shapard  [Tex. 
Civ.  App.]    94  S.  W.  151. 

10.  See  5  C.  L.  451.  See,  also,  Clark  & 
Skyles,   Agency,    1668. 

11.  Tebo  v.  Mitchell  [Del.]  63  A.  327; 
Moore  v.  Maguire,  98  N.  Y.  S.  752;  Indiana 
Fruit  Co.  V.  Sandlin  [Ga.]  54  S.  E.  65;  Enochs 
V.  Paxton  [Miss.]  40  So.  14;  Wood  v.  Broder- 
son  [Idaho]  85  P.  490;  Long  v.  Tliompson 
[Kan.]  84  P.  552;  Isphording  v.  "Wolf  [Ind. 
App.]  75  N.  E.  598;  Lemon  v.  Carter,  116  111. 
App.  421;  Whalen  v.  Gore,  116  111.  App.  504; 
Taylor  v.  Schofield  [Mass.]  77  N.  E.  652;  Hill 
V.  McCoy  [Cal.  App.]  81  P.  1015;  Yoder  v. 
Randol  [Okl.]  83  P.  537;  Arnold  v.  National 
Bank  of  Waupaca  [Wis.]  105  N.  W.  828.  The 
broker  must  either  ootain  from  a  proposed 
purchaser  able  to  buy  a  legally  binding  con- 
tract to  buy  on  the  authorized  terms,  or 
produce  to  his  principal  a  proposed  pur- 
chaser able,  willing  and  ready  to  buy  on  the 
authorized  terms.  McDonald  v.  Smith  [Minn.] 
108  N.  W.  291.  Under  a  contract  lo  pay  a 
commission  as  soon  as  a  deal  w^as  made  or 
the  owner  was  "sighted"  to  a  buyer,  the 
broker  was  entitled  to  his  commission  on 
procuring  a  purchaser  willing  and  able  to 
buy.  McDermott  v.  Mahoney  [Iowa]  106  N. 
W.  925.  Where  a  broker  sued  for  one-half 
the  commissions  on  a  sale,  for  bringing  the 
property  to  defendants'  notice,  and  on  their 
agreement  to  co-operate  with  him  in  the  sale 
and  to  pay  him  one-lialf  the  commissions, 
the  court  properly  refused  to  charge  that,  if 
the  preniist  s  Avere  brought  to  defendants'  no- 
tice prior  to  the  plaintiff's  doing  so,  then  he 
could  not  recover.  Alden  v.  Robinson,  98 
N.  Y.  S.  675.  In  an  action  for  brokers'  com- 
missions, an  instruction  assuming  a  sale  was 
not  error,  where  it  appeared  that  the  brokers 
procured  purcliasers  able  and  willing  to  buy, 
on  terms  satisfactory  to  the  employers, 
whether  the  sale  was  actually  consummated 
or  not.  Morgan  v.  Keller,  194  Mo.  663,  92 
S.  W.  75.  If  the  purchaser  procured  would, 
on  the  day  fixed  to  carry  out  the  trade,  have 
been  able  to  carry  out  its  terms,  it  is  suffi- 
cient, though  he  was  not  able  to  do  so  at  the 
time  he  was  procured.  Ravenscroft  v.  Ches- 
more  [Iowa]   108  N.  W.  465. 

13.  Isphording  v.  Wolf  [Ind.  App.]  75  N. 
E.  598.  Where  the  purchaser  secured  is  able 
and  willing  to  enter  into  an  enforceable  con- 
tract, the  seller  cannot  defeat  the  broker's 
claim  to  commission  by  refusing  to  join  in 
the  execution.  Seidman  v.  Rauner,  99  N.  Y. 
S.  862.     Where  an  architect  was  employed  to 
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where  a  contract  for  exchange  of  property  was  made  sul)ject  to  inspection  of  the 
land,  defendant  had  a  right  to  reject  the  land  in  good  faith,  and  the  broker  could 
not  recover  commission  on  the  gronnd  of  defendant's  refusal  to  complete  the  trade/"" 
and  in  the  absence  of  any  showing  of  bad  faith,  the  ground  for  the  rejection  could 
not  be  inquired  into.^**  A  broker  employed  to  find  a  purchaser  at  a  fixed  price,  or 
at  a  price  satisfactory  to  the  seller  when  they  meet,  is  only  a  middleman  whose 
duty  is  performed  when  the  buyer  and  seller  are  brought  together ;  ^'  and  where  a 
broker  procures  a  purchaser  who  offers  in  good  faith  to  buy  at  the  ov\Tier'"s  price, 
a  formal  tender  of  the  price  is  not  necessary  to  entitle  the  broker  to  commissions, 
until  the  o\\Tier  evinces  some  disposition  to  accept  the  price/^  But  a  broker  does 
not  produce  purchasers  willing  to  buy  on  the  terms  prescribed,  where  they  insist  on 
more  onerous  terms  than  those  agreed  on  and  refuse  to  buy  on  denial  thereof/^ 
The  broker's  right  to  commissions  is  not  affected  by  direct  negotiations  between  the 
parties,  after  he  has  introduced  them,-"  nor  by  the  fact  that  the  deed  did  not  pass 
till  later,  where  his  authority  to  sell  was  still  in  force  when  the  sale  took  place.-' 
The  broker's  right  to  compensation  may  be  modified  in  a  given  case  by  the  specific 
agreement  of  the  parties.--  But  whether  a  written  agreement  by  a  broker  to  wait 
for  his  commissions  until  title  closed  wa&  signed  before  or  after  the  contract  of  ex- 
change, was  immaterial  where  all  the  terms  of  the  written  contract  of  exchange 
were  agreed  on  the  day  before,  such  subsequent  agreement  to  wait  being  unsup- 
ported by  consideration.-^  And  the  fact  that  on  the  day  after  the  oral  agreement 
defendant  refused  to  sign  a  written  agreement  for  exchange,  unless  plaintilf  wouLl 
ngree  to  wait  for  his  commissions  did  not  alter  the  situation.^*  After  the  rights 
of  the  parties  are  fixed,  declarations  will  not  work  an  estoppel.-^     A  broker's  right 


find  capitalists  willing  to  construct  a  hotel 
on  defendant's  land,  on  the  agreement  that 
he  should  be  employed  as  architect  in  the 
construction,  and  performed  his  undertak- 
ing-, but  the  scheme  failed  through  defend- 
ant's refusal  to  perform  his  part,  held  that 
the  architect  was  entitled  to  the  benefit  of 
the  contract.  Lucas  v.  Smith.  98  N.  Y.  S. 
1037.  VN'here  the  purchaser  not  only  offered 
to  take  the  land  on  the  terms  prescribed,  but 
also  offered  to  let  the  owner  remove  the 
growing  crops,  but  the  owner  refused  to  com- 
plete the  sale,  the  owner  was  liable  for  com- 
missions. Carlin  v.  Lifur  [Cal.  App.]  84  P. 
292.  Where  the  owner  positively  refused  to 
make  a  sale  on  any  terms,  it  was  not  neces- 
sary for  the  broker  to  bring  the  purchaser 
he  had  found  into  the  actual  presence  of 
the  owner.  Getzelsohn  v.  Donnelly.  98  N. 
Y.  S.  213.  "Where  a  memorandum  of  pur- 
chase was  made  by  the  principal  and  the 
purchaser,  evidence  of  what  occurred  at  the 
time  was  admissible  to  show  that  the  failure 
to  execute  the  contract  was  due  to  the  prin- 
cipal.     Seidman  v.   Rauner.   99  N.  Y.   S.   862. 

13.  Arnold  v.  National  Bank  of  Waupaca 
[Wis.]  105  N.  W.  828.  One  who  makes  a  con- 
tract for  the  sale  of  property  is  liable  to  the 
broker  for  his  commissions  for  procuring 
such  a  purcliaser,  whether  the  land  belonged 
to  him  in  fact  or  to  another.  Stanton  v. 
Barnes  [Kan.]  84  P.  116.  Right  to  commis- 
sion not  defep.ted  by  failure  of  sale  owing  to 
defects  in  title  not  made  known  to  broker  at 
tht-  time  of  Ills  employment.  Yoder  v.  Ran- 
"    ■'  "    '^     "  '       ^'here   the   principals, 

being  unable  to  furnish  a  perfect  title  to  the 
...^-.    .lie    broKer   had   found   a 
purchaser,   consented   to   declare   the   sale   off 


and  return  the  earnest  money  paid,  the  bro- 
ker w^as  entitled  to  commissions,  in  the  ab- 
sence of  proof  of  his  relinquishment  or  es- 
toppel to  claim  them.  O'Neil  v.  Printz,  115 
Mo.  App.  215,  91  S.  'KV.  174.  Sale  not  con- 
summated through  the  defendant's  inability 
to  convey,  on  account  of  a  co-tenant's  re- 
fusal to  execute  deed  ("Whalen  v.  Gore,  116 
111.  App.  504),  because  the  seller's  wife  re- 
fused to  join  in  the  deed  (Tebo  v.  Mitcliell 
[Del.]  63  A.  327;  Staley  v.  Hufford  [Kan.] 
85  P.  763).  Where  the  sale  negotiated  by 
plaintiff  failed  because  the  record  did  not 
show  tliat  defendant  had  acquired  certain  al- 
leged outstanding  interests  of  heirs,  plaint- 
iff's right  to  recover  commissions  was  not 
affected  by  the  fact  that  at  the  time  of  the 
purchaser's  refusal  to  accept  title,  there  was 
an  existing  will  giving  dafendant  full  title, 
of  which  w^ill  none  of  tlie  parties  had  knowl- 
edge. Weaver  v.  Richards  [Mich.]  13  Det. 
Leg.  N.  327,  108  N.  W.  382. 

14.  Martin  v.  Werm.ann,  107  App.  Div.  482. 
95  N.  Y.  S.  284. 

15,  16.  Slotts  V.  Miller  [Iowa]  105  X.  TV. 
127. 

17.  Johnson  v.  Hayward  [Neb.]  107  N.  V^^. 
384. 

18.  Carlin   v.   Lifur    [Cal.   App.]    84    P.    292. 

19.  Weiss  V.   Rubinson,  98  N.  Y.  S.    t29. 

20.  Hill  V.  McCoy  [Cal.  App.]  81  P.  1015; 
Indiana  Fruit  Co.  v.  Sandlin  [Ga.]  54  S.  E. 
65;  Southwick  v.  Swavienski,  99  N.  Y.  S. 
1079. 

21.  Hill  V.  McCoy  [Cal.  App.]   81  P.  1015. 

22.  Yoder  v.    Randol    [Okl.]    83   P.   537. 

23.  24.     Hough  V.  Baldwin,   99  N.  Y.  S.   545. 
2.1.     A  letter  from  defendants   to   plaintiffs 

stating    that    they    nad   not   yet   received    all 
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to  commissions  does  not  accrue  until  he  notifies  his  employeT  that  he  lias  procured 
a  purchaser,-*^  and  the  principal  is  given  a  full  opportunity  to  make  a  binding  con- 
tract with  him,  on  the  authorized  terms. -^ 

Brol-er  must  act  in  good  faith  towards  principal.-^ — To  entitle  him  to  compen- 
sation, the  broker  must  act  in  good  faith  tov/ards  his  principal,^^'*  at  least  as  to  mat- 
ters within  the  scope  of  his  employment.-''"^  A  broker  cannot  represent  both  parties 
to  the  transaction  vathout  their  mutual  consent,"  even  though  no  fraud  was  medi- 
tated, it  being  against  the  policy  of  the  law  that  such  artifice  should  be  successful,^- 
and  if  he  attempts  to  do  so  he  forfeits  all  right  to  compensation  or  commission  from 
either.^^  But  in  case  of  their  knowledge  and  positive  consent,  or  of  such  Imowledge 
coupled  with  proof  of  facts  and  circumstances  from  which  consent  may  be  reason- 
ably inferred,  the  broker  may  recover  commissions  from  both  vendor  and  vendee.^* 


the  earnest  money,  and  that  they  -would  pay 
plaintiff's  as  soon  as  they  received  the  rest, 
did  not  estop  defendants  to  claim  that  they 
were  not  to  pay  commissions  until  the  con- 
tract was  fully  completed.  Tracy  Land  Co. 
V.  Polk  County  Land  &  Loan  Co.  [Iowa]  107 
N.  W.  1029.  A  statement  by  the  broker  that 
he  did  not  claim  commission  made  to  induce 
the  principal  not  to  call  the  sale  oft  does  not 
work  an  estoppel  where  it  was  made  after 
the  sale  was  completed  beyond  the  power  of 
the  principal  to  rescind.  Ross  v.  Moskowitz 
[Tex.  Civ.  App.]    95  S.  W.   86. 

26.  Bloodg-ood  V.   Short,   98  N.   Y.   S.   775. 

27.  McDonald  v.  Smith  [Minn.]  108  N.  W. 
291. 

28.  See  5  C.  L.  453.  See,  also,  Clark  & 
Skyles,  Agency,  1640. 

29.  McAfee  v.  Bending  [Ind.  App.]  76  N. 
E.  412;  Keach  v.  Bunn,  116  111.  App.  397;  Low 
V.  Woodbury,  107  App.  Div.  298,  95  N.  Y.  S. 
336.  A  broker  who  sells  goods  for  a  higher 
price  than  he  reveals  to  his  principal  can- 
not recover  commission.  Taylor  v.  Godbold 
[Ark.]  88  S.  W.  959.  Where  a  broker  is  guilty 
of  misconduct  amounting  to  treachery  or 
fails  to  recognize  the  responsibilities  resting 
upon  him  he  is  not  entitled  to  compensa- 
tion. Hahl  V.  Kellogg  [Tex.  Civ.  App.]  94 
S.  W.  389.  Land  represented  by  broker  as 
sold  for  $22,000  net,  when  it  was  sold  for 
$29,500.  Id.  Agreement  was  to  give  the 
broker  all  over  $2,000  for  making  the  sale 
and  he  found  a  purchaser  for  $2,100,  but 
represented  tlie  purchaser  as  offering  only 
$2,000,  and  induced  the  owner  to  agree  to 
pay  him  $20  to  close  the  deal.  The  owner  re- 
pudiated the  contract  and  sold  the  property 
to  the  purchaser  for  $2,000.  Plaintiff  having 
sued  for  commissions  on  the  entire  transac- 
tion, held  that  it  was  indivisible  and  the  bro- 
ker's fraud  defeated  his  right  to  recover. 
Braden  v.  Randies  [Iowa]  105  N.  W.  195. 
Where  a  broker  was  to  receive  as  compensa- 
tion all  above  a  minimum  sum  per  acre  and 
a  fixed  sum  besides,  and  he  sold  tlie  land  for 
an  advance  upon  the  minimum,  .but  reported 
a  sale  for  the  minimum,  held  that  he  could 
not  recover  the  additional  sum  agreed  upon. 
Fulton  V.  W^alters,  28  Pa.  Super.  Ct.  269. 
Where  a  broker  negotiated  a  sale  of  land  be- 
fore the  details  of  the  sale  were  fully  ar- 
ranged between  him  and  his  principal  and 
then,  upon  the  principal's  repudiation  of  the 
arrangement,  prepared  a  written  contract  of 
sale,  signed  it  as  agent  and  put  it  on  record 
to    annoy    his    principal   and    cloud    his    title. 


held  that  he  deprived  himself  of  all  right  of 
compensation.  Lease  v.  Christy,  28  Pa.  Su- 
per. Ct.   507. 

30.  The  concealinent  by  an  agent  of  facts 
which  are  material  to  liis  principal's  inter- 
ests, especially  after  inquiry  made,  amounts 
in  law  to  fraud.  Low  v.  Vv'oodbury,  107  App. 
Div.  298,  95  N.  Y.  S.  136.  Concealment  of  the 
facts  that  tlie  third  party  was  not  the  owner 
of  the  property  proposed  to  be  exclianged 
with  defendant,  and  was  irresponsible,  and 
that  the  broker  had  a  contract  witli  the  real 
owner  for  a  commission  on  the  exchange 
showed  lack  of  good  faith  on  the  part  of 
the  broker,  and  he  was  not  entitled  to  com- 
missions. Id.  Where  the  broker,  when  the 
prospective  purchaser  objected  tliat  tlie  land 
should  sell  for  $2.50  per  acre  less  than  asked, 
said  tliat  tiiat  was  enough  but  the  owner's 
price  was  as  stated,  it  was  not  conclusive  as 
showing  tliat  tlie  broker  was  not  lionestly 
endeavoring  to  bring  about  a  sale.  Lewis  v. 
Susmilch    [Iowa]    106  N.  W.  624. 

31.  Fulton  v.  Walters,  28  Pa.  Super.  Ct. 
269;  Shropshire  v.  Adams  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  540,  89  S.  W.  448.  Real  estate 
brokers  are  often  commissioned  by  purchas- 
ers to  buy,  but  they  cannot  act  for  botli  sides 
without  tlieir  consent.  Davenport  v.  Corbett, 
98  N.  Y.  S.  403.  Where  a  broker  has  acted  as 
agent  for  both  vendor  and  vendee,  in  the  sale 
of  real  estate,  he  cannot  recover  commis- 
sions from  the  vendee,  without  bringing  his 
case  within  one  of  tlie  establislied  exceptions 
to  the  general  rule  that  an  agent  cannot  re- 
cover commissions  from  both  parties.  Keach 
V.  Bunn,  116  111.  App.  397. 

32.  Fulton  V.  Walters,  28  Pa.  Super.  Ct. 
269. 

33.  Where  a  broker  employed  to  sell  on 
commission  receives  a  commission  from  the 
buyer  unknown  to  the  seller,  he  cannot 
recover  his  commission  from  the  seller. 
Rauer's  Law  &  Collection  Co.  v.  Bradbury 
[Cal.  App.]  84  P.  1007.  Where  a  broker  em- 
ployed to  sell  property  arranged  with  a  pros- 
pective purchaser  for  a  commission  under 
certain  contingencies,  while  his  principal 
was  urging  him  to  sell  for  a  higher  price,  lie 
could  not  recover  commissions  from  such 
purchaser  upon  consummation  of  the  sale. 
Tasse   v.   Kindt,   125   Wis.   631,   104   N.   "W.   703. 

34.  Keach  v.  Bunn,  116  111.  App.  397;  Was- 
ser  V.  Western  Land  Securities  Co.  [Minn.] 
107  N.  W.  160,  citing  numerous  authorities. 
A  petition  in  an  action  on  a  broker's  con- 
tract for  the  sale  of  land,  which  alleged  that 
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Where  it  was  apparent  that  plaintiff  was  not  a  mere  middleman  that  only  brought 
the  parties  together  and  let  them  make  their  own  exchange  of  property,  but  was  an 
active  broker  representing  the  other  party,  he  could  not  recover  commissions  from 
defendant.^^  A  broker  employed  to  purchase  land,  who  conceals  from  his  employer 
the  fact  that  the  vendor  will  pay  the  broker  a  commission  for  making  a  sale,  has 
the  burden  of  showing  perfect  fairness  in  the  transaction,  and  in  the  absence  thereof, 
equity  will  treat  him  as  guilty  of  constructive  fraud."" 

Procuring  loan.^' — The  contract  of  brokerage  in  the  matter  of  a  loan  differs 
from  one  with  respect  to  real  estate  in  that  it  is  not  regarded  as  fully  performed, 
until  the  prospective  lender  actually  makes  the  loan  or  refuses  because  of  the  fault 
or  miscarriage  of  the  principal. ^^  Procuring  an  agreement  to  loan,  subsequently 
withdra-uTi,  is  not  sufficient. '^^ 

Necessity  of  hroher's  contract  being  in  ti-riting.*'^ — The  necessity  of  the  con- 
tract between  the  broker  and  his  principal  being  in  writing,  as  bearing  on  his  right 
to  recover  commissions,  is  discussed  elsewhere.*^ 

Amount  of  commissions  and  measure  of  recovery  for  services."^- — Where  there 
is  no  express  agreement  as  to  the  amount  of  compensation,  the  broker  can  recover 
only  on  the  quantum  meruit ;  *^  but  where  the  complaint  alleged  full  performance, 
the  plaintiff  could  not  recover  on  a  quantum  meruit,  when  the  loan  negotiated  was 
not  made  on  account  of  defects  in  defendant's  title  to  premises  offered  as  security.** 
For  breach  of  a  contract  to  pay  a  broker  for  finding  a  purchaser  for  real  estate, 
the  measure  of  damages  is  the  commission  agreed  to  be  paid,*^  or  a  reasonable  com- 
pensation for  his  services.*"  Where  real  estate  agents  had  expended  considerable 
effort  in  obtaining  a  possible  purchaser  and  were  induced  to  accept  a  small  sum  in 
settlement  of  their  claim  for  services,  on  the  representation  by  the  owners  that  they 
had  withdrawn  the  property  from  sale,  whereas  they  had  not  done  so,  but  after- 
ward sold  it  to  the  purchaser  procured  by  the  agents,  the  fraudulent  representation 
were  such  as  to  avoid  the  settlement.*^ 

Actions  to  recover  commissions.  Parties.*'^ — The  party  technically  liable  to 
pay  the  com^missions  must  be  made   the  party  defendant.*^     In  an   action  by  a 


after  undertaking  the  sale  for  defendant 
plaintiff  told  him  he  had  a  purchaser  that 
would  pay  him  $5,000  to  bring  about  the  pur- 
chase, and  tliat  defendant  assented  to  plaint- 
iff's acceptance  of  tlie  joint  employment,  was 
not  demurrable  as  showing  a  forfeiture  of 
plaintiff's  right  by  acceptance  of  an  incon- 
sistent employment.  Shropshire  v.  Adams 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  540,  89  S.  W. 
448. 

36.  Pinch  V.  Morford  [Mich.]  12  Det.  Leg. 
N.  636,  105  N.  W.  22. 

SH.     Hanna  v.  Haynes  [V\'ash.]   84  P.  861. 

37.  See  5  C.  L.  454. 

-  3S.  Duckwortli  V.  Rogers,  109  Anp.  Div. 
168,  95  N.  Y.  S.  1089.  Plaintiff  could  not  re- 
cover commissions  on  proof  that  he  obtained 
a  person  w^illing  to  make  the  loan,  but  who 
refused  to  do  so  because  of  defects  in  de- 
fendant's title  to  the  property  offered  as  se- 
curity. Stone  V.  Goodstein,  97  N.  Y.  S.  1035. 
Where  an  agent  was  employed  to  secure  a 
loan  of  not  less  than  $220,000,  but  secured 
nothing  better  than  ?210.000  and  abandoned 
the  matter,  he  was  not  entitled  to  commis- 
sions when  his  principal  afterward  took  a 
loan  of  $200,000  from  the  same  party.  Stone 
V.  Plaut,  96  X.  Y.  S.  1030.  If  a  loan  broker 
made  a  contract  to  obtain  a  $1,500  loan  for 
a   customer   upon   commission,    but    failed    to 


do  so  and  so  reported,  and  if  he  was  then 
notified  that  the  customer  needed  a  loan  of 
$1,600  and  a  new  arrangement  for-the  nego- 
tiating of  such  a  loan  was  made,  which  the 
broker  also  failed  to  make,  and  thereupon 
the  customer  procured  tlie  money  elsewhere, 
tlie  broker  could  not  recover  his  commis- 
sion, altliough  he  may  have  then  negotiated 
so  as  to  procure  a  loan  of  $1,500  for  liis  cus- 
tomer.   Davison  v.  Herndon   [Ga.]   54  S.  E.  92. 

39.  Duckworth  v.  Rogers,  109  App.  Div. 
168,  95  N.  Y.  S.  1089. 

40.  See  5  C.  L.  454. 

41.  See  supra,  §  1. 

42.  See,  also,  Clark  &.  Skyles,  Agency, 
1652. 

43.  Prior  contract  fixing  per  cent,  of  com- 
mission superseded  by  a  later  one  naming 
no  fixed  compensation.  De  Kremen  v.  Cloth- 
ier, 109  App.  Div.  4S1,  96  N.  Y.  S.  525. 

44.  Stone  V.  Goodstein,  97  N.  Y.   S.  1035. 

45.  Tuffree  v.  Binford  [Iowa]  107  N.  W. 
425;  Dol   v.  Fischer   [S.  D.]    107  N.  W.   534. 

46.  Dol  V.  Fischer  [S.  D.]   107  N.  W.  534. 

47.  Bowe  V.   Gage    [Wis.]    106  N.  W.    1074. 
4S.     See  5  C.  L.   45  4. 

49.  Laws  1S66,  p.  500,  c.  264  (continued  In 
force  by  Laws  1882,  p.  297,  c.  410,  §  1055,  and 
Laws  1901,  p.  484,  c.  466,  §  1127),  organized 
the  College   of  the   City   of  New   York  as   a 
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broker  for  commission  on  an  alleged  sale  made  for  defendant,  the  defendant  cannot 
file  an  answer  in  the  nature  of  a  bill  of  interpleader,  by  alleging  that  another  broker 
also  claimed  commission  for  making  the  sale.^'^  Under  a  general  denial  defendants 
cannot  only  deny  the  contract  as  claimed,  but  can  also  prove  the  contract  in  fact 
made  and  not  performed  by  the  plaintifP.^^ 

Pleading.^- — Cases  involving  the  sufficiency  of  plaintiff's  pleadings  are  cited  in 
the  notes. ^^  The  defense  of  fraud  or  collusion  to  an  action  for  broker's  commis- 
sions must  be  specially  pleaded,^*  also  the  defense  of  invalidity  of  an  oral  contract 
with  a  broker  under  the  Xew  York  statute. ^^ 

Evidence  and  burden  of  proof .^'^ — In  an  action  for  commissions  the  broker  must 
prove  his  employment  by  preponderating  evidence  and  the  performance  of  service 
pursuant  thereto ;  ^^  and  in  case  of  a  subagent  claiming  commisssions  of  the  owner 
for  leasing  property,  the  burden  is  on  him  to  show  the  broker's  authority  to  hire 
him.°^  To  charge  a  purchaser  with  liability  for  commissions  requires  satisfactory 
proof  of  a  special  contract  to  that  effect,  for  in  the  usual  course  of  business  it  is 
the  seller  and  not  the  purchaser  who  pays  the  commission. ^^  In  order  to  recover 
his  commissions  when  no  sale  was  made  a  broker  must  prove  that  he  procured  a 
purchaser  ready,  able,  and  willing  to  buy  on  the  terms  fixed,*'*'  and  that  the  failure 


distinct  body  corporate.  Laws  1882,  p.  297, 
c.  410,  §  1056,  made  the  members  o£  the 
board  of  education  and  the  college  president 
trustees  thereof.  Laws  1895,  p.  200,  c.  168, 
authorized  the  trustees  to  acquire  a  site  for 
new  buildings.  Held  that  a  broker  employed 
by  tlie  trustees  to  purchase  sucli  site  could 
not  sue  the  city  for  his  commissions.  Fidel- 
ity &  Deposit  Co.  V.  New  York,  108  App.  Div. 
263,  95  N.  y.  S.  752.  The  fact  that  Laws  1895, 
p.  200,  c.  168,  provided  that  on  application 
by  the  trustees  the  comptroller  of  the  city 
should  issue  city  bonds  to  pay  the  expenses 
incurred  in  securing  the  site  showed  that 
the  city  could  not  be  sued  for  the  commis- 
sions, at  least  until  it  had  been  put  in  de- 
fault by  failure  to  issue  bonds.     Id. 

50.  Hartsook  v.  Chrissraan,  114  Mo.  App. 
558.  90  S.  W.  116. 

51.  Tracy  Land  Co.  v.  Polk  County  Land 
&  Loan  Co.    [Iowa]    107  N.  V/.  1029. 

.^2.     See  5  C.  L.  454. 

53.  Complaint  liberally  construed  and  held 
to  show  sufficiently  a  compliance  by  the  bro- 
kt-r  with  liie  requirements  of  the  contract  of 
sale,  to  entitle  hini  lo  commissions.  Bower- 
sox  V.  J.  W.  Hall  &  Co.  [Kan.]  84  P.  557.  Com- 
plaint in  an  action  for  breacli  of  contract  by 
employer,  whereby  the  broker  was  deprived 
of  his  commission  for  procuring  a  purchaser 
held  good  after  verdict.  McAfee  v.  Bending 
[Ind.  App.]  76  N.  E.  412.  Where  a  petition 
properly  alleges  a  contract  of  einployment  to 
sell  real  estate,  and  avers  facts  showing  a 
full  performance  of  duty  to  the  employer  and 
the  accomplishment  of  all  he  undertook  un- 
der the  contract,  it  is  sufficient.  Yoder  v. 
Randol  [Okl.]  83  P.  537.  Complaint  held  bad 
for  failure  to  allege  employment  of  broker 
to  effect  a  sale.  Morris  v.  Poundf,  99  N.  Y.  S. 
844. 

54.  Answer  setting  forth  a  collusive  and 
fictitious  proposal  of  purchase  on  the  part 
of  plaintiff  and  his  uncle,  held  to  state  a  suf- 
ficient defense  in  an  action  for  broker's  com- 
missions. McAfee  V.  Bending  [Ind.  App.]  76 
N.  E.   412. 

55.  The  defense  of  the  illegality  of  an  un- 


written contract  for  the  sale  of  land  by  a 
broker,  in  a  first  or  second  class  city,  under 
Laws  1901,  p.  312,  c.  128  (Pen.  Code,  §  640d) 
must  be  pleaded  and  is  unavailable  under  a 
general  denial.  Cox  v.  Hawke,  96  N.  Y.  S. 
433. 

.58.     See  5  C.  L.  454. 

57.  Staehlin  v.  Kramer  [Mo.  App.]  94  S. 
"W.  785.  Insufficient  showing  that  defendant 
had  placed  the  property  with  plaintiff  for 
sale.  Lederer  v.  McElroy,  98  N.  Y.  S.  247. 
Held  that  plaintiff  had  not  established  by 
a  preponderance  of  evidence  that  a  contract 
existed  between  him  and  defendant  for  the 
sale  of  the  property.  Krug  v.  Hendricks,  41 
Wash.  410,  83  P.  417.  Where  by  plaintiff's 
own  showing  it  appeared  that  his  services 
were  not  only  unsolicited  but  also  rendered 
against  the  wishes  and  interests  of  defend- 
ant, plaintiff  could  not  recover  commissions 
Morris  v.  Poundt,  99  N.  Y.  S.   S4  4. 

.58.  Southack  v.  Ireland,  109  App.  Div.  45, 
95  N.  Y.  S.  621. 

59.  Freeman   v.   Polstein.   97   N.   Y.   S.   1032. 

60.  Clark  v.  Wilson  [Tex.  Civ.  App.]  91  S. 
W.  627;  Shapiro  v.  Nadler.  99  N.  Y.  S.  879. 
The  broker  inust  show  that  the  proposed 
purchaser  was  financially  able  to  purchase 
on  the  terms  proposed.  Sherburn  Land  Co. 
V.  Sexton  [Iowa]  106  N.  W.  378.  Where  a 
broker  w^as  employed  to  sell  land  at  a  fixed 
price,  or  any  other  price  below^  that  which 
was  consented  to  by  the  owner,  he  had  the 
burden  of  proving  that  he  produced  a  pur- 
chaser, with  whom  the  owner  reached  an 
agreement  and  who  was  able  and  willing 
to  carry  out  the  agreement.  Blaekledge  & 
Blackledge  v.  Davis  [Iowa]  105  N.  ^V.  1000. 
And  where  the  purchaser  was  to  exchange 
other  land  for  that  of  the  broker's  employer, 
the  broker  was  required  to  show  tliat  the 
purchaser  had  title  or  could  convey  the 
land,  though  he  were  financially  able  to  re- 
spond in  dam.ages  on  a  failure  of  title.  Id. 
Broker  not  entitled  to  commissions  where 
purchaser  unwarrantably  refused  to  com- 
plete the  purchase  on  account  of  a  rriortgage, 
when  the  owner  was  able  to  perform  the  ooi;- 
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to  sell  resulted  from  the  owner's  fault.*'^  A  broker  oiuployed  to  procure  a  loan, 
to  recover  his  commissions,  must  show  that  the  loan  was  actuall)^  made.°-  Where 
the  contract  was  for  the  exchange  of  real  estate,  "suljject  to  inspection  of  land  fur- 
nished by  each  party"  within  15  days  or  the  trade  to  be  considered  closed,  the  broker 
to  recover  must  show  a  failure  of  defendant  to  inspect  the  land  of  the  third  person."-' 
Cases  discussing  the  admissibility  '^*  and  sufficiency  ^^  of  evidence  in  such  actions 
are  referred  to  in  the  notes. 


tract  at  the  time  for  the  passing  of  the  title. 
Shapiro  v.  Nadler,  99  N.  Y.  S.  879.  Where  the 
evidence  sliowed  that  the  sale  was  consum- 
mated on  the  owner's  lerms,  it  w^as  not  error 
to  omit  to  charg-e  tliat  plaintiff  must  show 
that  the  purchaser  was  able,  ready  and  will- 
ing to  complete  the  purchase  on  the  terms 
prescribed.  Lewis  v.  Susmilch  [Iowa]  106 
N.  W.   624. 

61.  Where  the  purchaser  was  unable  to 
pay  the  cash  hiinself,  but  relied  upon  a  third 
person  to  furnish  the  inoney  for  the  first 
cash  payment,  it  was  not  necessary  for  the 
broker  to  sho^v  that  tlie  purchaser  himself 
was  able  to  pay,  but  if  he  could  have  pro- 
cured the  money  from  tlie  third  person  and 
the  sale  failed  through  the  owner's  fault, 
the  commission  was  earned.  Clark  v.  Wilson 
[Tex.  Civ.  App.]  91  S.  W.  627.  But  the  bro- 
ker must  show,  in  addition  to  the  pur- 
chaser's readiness  and  willingness  to  buy, 
that  the  third  person  was  ready,  willing,  and 
able  to  furnish  the  funds  for  tlie  casli  pay- 
ment. Id.  And  it  was  not  necessary  for  the 
broker  to  show  that  the  purchaser  was  of 
such  financial  responsibility  that  his  notes 
would  have  been  good  for  the  balance,  irre- 
spective of  the  vendor's  lien,  no  such  stipu- 
lation being  contained  in  the  contract  of 
sale.     Id. 

62.  Duckworth  v.  Rogers,  109  App.  Div. 
168,  95  N.  Y.  S.  1089. 

63.  Stotts  V.  Miller   [Iowa]   105  N.  -W.  127. 

64.  Where,  on  a  proposed  contract  of  sale 
of  land,  an  agreement  to  pay  a  further  com- 
mission "at  time  and  place  of  passing  title," 
was  indorsed,  evidence  of  an  oral  agreement 
making  it  a  condition  of  the  paym.ent  of  such 
commission  that  the  purchaser  should  take 
title  was  admissible.  Hancox  v.  Appleton,  96 
N.  Y.  S.  1029.  Evidence  in  regard  to  negotia- 
tions with  person  claiming  to  act  as  agent 
held  admissible,  not  to  bind  the  buyer  by  the 
acts  of  an  alleged  agent,  but  to  sliow  that 
through  him  the  parties  were  brouglit  to- 
gether and  the  sale  brouglit  about.  Indiana 
Fruit  Co.  V.  Sandlin  [Ga.]  54  S.  E.  65.  In 
an  action  for  services  rendered  in  the  pur- 
chase of  property,  testimony  that  defendant's 
agent  solicited  witness  to  induce  plaintiff  to 
negotiate  for  the  purchase  of  tlie  property 
and  that  witness  represented  to  plaintiff 
that  the  agent  was  authorized  to  employ 
him,  was  admissible  to  show  plaintiff's  em- 
ployment by  defendant's  agent.  St.  Louis 
S.  W.  R.  Co.  V.  Irvine  [Tex.  Civ.  App.] 
89  S.  W.  428.  In  an  action  by  a  broker 
for  his  commissions,  a  release  by  the  pur- 
chaser procured,  of  hi.<;  rights  under  the 
owner's  receipt  binding  him  to  sell  the  land, 
was  admissible  to  show  that  the  purchaser 
was  then  insisting  on  his  right  to  complete 
the  sale,  but  not  as  a  recognition  of  his  right 
by  the  owner.  Clark  v.  Wilson  [Tex.  Civ. 
App.]     91    S.    W.    627.       A    letter    written    bv 


plaintiff  to  defendant,  pending  plaintiff's 
negotiations  witli  a  prospective  purcliaser, 
stating  that  he  had  interested  such  pur- 
chaser in  the  land,  was  admissible.  Lewis  v. 
Susmilch  [Iowa]  106  N.  W.  624.  In  an  ac- 
tion for  a  broker's  commission,  a  letter  from 
the  purchaser  to  plaintiff  relating  to  the  land 
involved,  was  admissible  on  an  issue  of  an 
alleged  settlement.    Wallick  v.  Lynch   [Iowa] 

106  N.  W.  617.  Evidence  with  reference  to 
the  sale  of  a  residence,  which  was  part  of  the 
property  placed  in  plaintiff's  hands,  was  ad- 
missible to  show  the  conduct  of  the  parties 
under  tlie  agreement  between  them  as  to  the 
sale  of  property.     Tuffree  v.  Binford   [Iowa] 

107  N.  W.  425.  Testimony  as  to  a  statement 
made  by  defendant  as  to  when  he  thought 
the  sale  of  liis  property  was  complete  was 
a,lso  admissible  as  showing  his  conduct  witli 
reference  to  what  he  thought  were  his  con- 
tract obligations.  Id.  Evidence  of  conversa- 
tion between  tlie  broker  and  purchaser  in 
negotiating,  if  the  result  is  communicated  to 
the  principal,  is  admissible.  McDonald  v. 
Smith  [Minn.]  108  N.  W.  291,  distinguishing 
Rutherford  v.  Selover,  87  Minn.  495,  92  N. 
W.  413.  In  an  action  for  commissions,  w^here 
the  broker  sliowed  that  he  liad  given  a  re- 
ceipt for  money  paid  on  account  of  the  price 
of  the  land  sold,  such  receipt  was  admissible 
in  evidence.  Tebo  v.  Mitchell  [Del.]  63  A. 
327.  Where  plaintiff's  complaint  showed  only 
that  within  two  years  prior  inereto  defend- 
ant became  indebted  to  plaintiff's  assignor 
in  a  sum  for  services  rendered,  it  was  com- 
petent to  show  that  even  if  the  services  were 
rendered,  they  created  no  indebtedness 
against  defendant,  and  defendant's  failure  to 
set  up  as  a  defense  that  assignor  had  re- 
ceived a  commission  from  the  other  party  did 
not  preclude  defendant  from  offering  evi- 
dence tliereof.  Rauer's  Law  &  Collection  Co. 
V.  Bradbury  [Cal.  App.]  84  P.  1007.  The  af- 
firmative answer  of  the  purcliaser  procured 
to  the  question  whether  he  was  ready,  will- 
ing and  able  to  comply  with  the  terms  of 
sale,  was  not  objectionable  as  the  opinion  of 
the  witness.  Clark  v.  Wilson  [Tex.  Civ.  App.] 
91  S.  W.  627. 

65.  Evidence  sufficient  to  justify  finding 
that  plaintiff  was  agent  for  the  sale  of  land. 
Kingsley  v.  Wheeler  [Minn.]  104  N.  W.  543. 
Evidence  insufficient  to  establisli  tlie  making 
of  a  contract  to  pay  plaintiff  $1,000,000  for 
procuring  and  furnishing  data  relating  to 
the  prospective  purchase  of  the  securities 
and  control  of  a  certain  railroad.  Mengis  v. 
Fitzgerald.  108  App.  Div.  24,  95  N.  Y.  S.  436. 
Evidence  that  the  purchaser  who  offered  to 
buy  at  the  price  fixed  and  did  not  have  in  his 
possession  at  the  time  sufficient  funds  to 
make  the  casli  payment  required,  could  liave 
obtained  them  the  next  morning,  was  suffi- 
cient to  show  the  purchaser's  ability  to  buy. 
McDermott  v.  Mahoney  [Iowa]   106  N.  W.  925. 
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Questions  for  jury.^'^ — Where  no  exclusive  agency  has  been  given  and  more  than 
one  broker  has  been  engaged  in  leasing  property,  the  question  whether  a  particular 
broker  was  the  efficient  cause  of  the  completed  transaction  is  ordinarily  for  the 
j^j.y.67  Q^^  whether  the  1)roker  had  knowledge  of  a  minor's  interest  in  the  land, 
wliich  caused  a  failure  of  the  sale,  before  he  obtained  the  purchaser  was  a  question 
for  the  jurv.*^^  Where  an  action  for  a  broker's  commission  for  procuring  a  pur- 
chaser v.'as  defended  on  the  ground  that  the  broker  was  to  receive  the  commission 
only  if  a  sale  was  made  to  tl\e  purchaser,  the  question  of  whether  such  was  the 
agreement  was  properly  submitted  to  the  jury.*^^ 

DefensesJ" — Where  two  brokers  are  engaged  jointly  in  negotiating  a  transaction, 
both  are  bound  by  the  acts  of  one  of  them,  and  subject  to  any  defense  arising  there- 
from.'^^ Where  a  broker  sold  pro]^"rty  under  a  contract  of  lease  with  an  option  to 
purchase,  his  claim  of  commissions  M'as  not  barred  until  three  years  from  the  date 
of  the  exercise  of  the  option  to  purchase.''^ 

BUILDING    AXD    CONSTRUCTION    CONTRACTS. 


§  1.  The  Contract;  Suffieieucy  and  Inter- 
pretation  (4S1). 

§  2.  Perfornianee  of  Contract  (483).  Im- 
possibility of  Performance  (485).  Destruc- 
tion of  Subject-Matter  (485). 

8  3.  Modification  of  Contract,  and 
Changes  in  Plans  and  Specifications  (485). 

S  4.      Extra  Work  (4S5). 

■'^  5.     Delay  in  Performance   (486). 

§  6.  Termination  or  Cancellation  of  Con- 
tract (4SS). 


§  7.  Completion  by  Owner  or  Third  Per- 
son (4S8). 

§  8.  Architect's  and  Other  Certificates  of 
Performance,  and  Arbitration  of  Disputes 
(489). 

§  J>.     Acceptance  (491). 

§   10.      Payment  (492). 

§  11.      Subcontracts  (492). 

§   12.      e>onds  (493). 

§  13.      Remedies  and  Procedure   (496). 


Finding  for  defendant  on  testimony  which 
was  sucli  as  to  warrant  a  finding  either  way, 
not  disturbed.  Neumann  v.  Welkowit^z,  97 
N.  Y.  S.  980.  Under  the  evidence,  held  that 
a  broker  had  no  reason  to  complain  of  the 
allowance  to  him  of  $300  as  commission  for 
services  in  the  exchange  of  properties.  Lucas 
V.  County  Recorder  [Neb.]  106  N.  W.  217. 
Evidence  held  to  show  that  defendant  was 
not  the  owner  of  the  property,  that  the  bro- 
kers knew  it,  and  had  released  their  claim 
for  commission  as  against  the  sellers,  be- 
cause of  the  receipt  of  commissions  from 
the  buyers.  Weiss  v.  Bleier,  98  N.  Y.  S.  539. 
Where  it  was  proved  that  a  broker's  services 
were  ■worth  $1  per  acre  for  furnishing  a  pur- 
chaser and  they  were  worth  the  same  for 
"selling"  and,  defendant  admitting  the  "sell- 
ing," the  action  was  tried  on  the  theory  that 
services  in  "selling"  and  "furnishing  a  pur- 
chaser" were  the  sam^,  the  court  did  not  err 
in  charging  that  if  the  jury  found  plaintiff 
entitled  to  a  commission  for  "selling"  they 
should,  determine  the  value  thereof.  Wallick 
V.   Lynch    [Iowa]    106  N.   W.   617. 

Evidence  snllicieut  to  present  question:  Of 
the  broker's  right  to  recover  commissions, 
though  the  sale  was  not  completed.  Clark 
V.  Wilson  [Tex.  Civ.  App.]  91  S.  W.  627. 
Whether  the  failure  to  consummate  the  sale 
was  owing  to  default  of  the  principal.  Seid- 
man  v.  Rauner,  99  N.  Y.  S.  862.  Whether  the 
contract  was  to  pay  commissions  when  the 
last  payment  was  made  by  the  purchasers 
or  when  the  contract  was  signed  by  them. 
Tracy  Land  Co.  v.  Polk  County  Land  &  Loan 
Co.  [Iowa]  107  N.  \Y.  1029.  Whether  commis- 
sions were  to  be  paid  before  title  passed.   De 


Kremen  v.  Clothier.  109  App.  Div.  481,  96 
N.  Y.  S.  525.  Whether  there  was  a  contract 
by  which  plaintiff's  commission  did  not  be- 
come due  until  there  had  been  a  lease  signed 
by  the  parties.  Benedict  v.  Pincus,  109  App. 
Div.  20,  95  N.  Y.  S.  1042.  Evidence  that  de- 
fendant was  liable  for  broker's  services  in 
making  a  purchase  of  property  held  suffi- 
cient to  go  to  the  jury,  although  the  con- 
tract of  purchase  and  deed  were  in  defend- 
ant's wife's  name.  Bloch  v.  Lowe,  99  N.  Y. 
S.  951. 

66.  See  5  C.  L.  455. 

67.  Cadigan  v.  Crabtree  [Mass.]  78  N.  E. 
412. 

68.  O'Neil  V.  Printz,  115  Mo.  App.  215,  91 
S.  W.  174. 

69.  An  instruction  that  plaintiff,  on  find- 
ing a  custoiner  able,  ready  and  willing  to 
buy  for  the  agreed  price,  was  entitled  to  his 
commission  without  reference  to  wliether  the 
sa.le  ■was  completed  was  not  erroneous,  as  it 
must  have  been  understood  to  have  been  ap- 
plicable only  in  case  the  issue  was  found  for 
plaintiff.  Taylor  v.  Schofleld  [Mass.]  77  N.  E. 
652. 

70.  See  5  C.  L.  455. 

71.  Where  one  undertook  to  show  defend- 
ant the  land  to  be  taken  in  exchange,  sub- 
ject to  inspection,  and  agreed  that  defendant 
might  inspect  other  lands  also,  both  brokers 
were  bound  by  such  agreement  and  neither 
could  recover  commissions  if  tlie  transaction 
failed  as  the  result  of  such  inspection. 
Stotts  V.  Miller   [Iowa]   105  N.  W.  127. 

72.  Coates  V.  Locust  Point  Co.  [Md.]  C2 
A.  62  5. 
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Matters  common  to  all  contracts  ^^  or  peculiar  to  contracts  for  public  works'* 
are  treated  elsewhere. 

§  1.  Tlie  contract;  sufficiency  and  interpretation.'^ — The  usual  rules  as  ta  the 
requisites,  form,  and  validity  of  the  contract,  apply. '^^  The  terms  of  an  oral  con- 
tract,''^ and  whether  the  work  was  done  under  an  oral  or  a  written  contract,^^  are 
questions  of  fact.  Where  the  enforceable  provisions  of  the  contract  can  be  severed 
from  those  unenforceable,  the  former  will  be  upheld  though  tlie  latter  fall.'^'  A 
contract  to  perform  services  as  an  architect  is  not  invalid  l^ecause  made  before  ob- 
taining an  architect's  certificate  as  required  by  statute. ^° 

Interpretation.^^ — As  in  the  case  of  all  other  contracts,  the  intention  of  the 
parties  gathered  from  the  entire  instrument  must  control.*-  The  ordinary  rules 
of  construction  apply,  and  applications  thereof  will  be  found  in  the  note.*^     The 


73.  See  Contracts,  5  C.  L.  664. 

74.  See  Public  Contracts,  6  C.  L.  1109. 

75.  See  5  C.  L.  456. 

76.  Evidence  outside  of  plaintiff's  testi- 
mony being  sufficient  to  sho-w  that  archi- 
tect's services  were  rendered  at  the  instance 
and  by  the  direction  of  decedent,  this  raised 
an  implied  obligation  to  pay  for  them.  Buck- 
ler V.  Kneezell  [Tex.  Civ.  App.]  91  S.  W.  367. 
As  to  a  certain  item,  circumstantial  evidence 
held  to  sliovv  tliat  tlie  services  were  rendered 
at  decedent's  request.     Id. 

MHtnality:  Contract  to  crush  and  furnish 
to  the  receivers  of  a  railroad  100,000  cubic 
yards  of  stone  ballast  "at  the  rate  of  four 
hundred  cubic  j^ards  per  day  until  the  com- 
pletion of  this  contract,"  held  mutual  and 
binding  upon  tlie  receivers  as  to  the  full 
quantity  of  100,000  cubic  yards,  wliere  the 
receivers  covenanted  to  furnish  the  "tracks 
necessary  for  the  prosecution  of  the  work," 
to  furnish  transportation  for  men,  tools,  etc., 
"to  be  used  upon  the  work,"  and  it  was 
agreed  that  payment  should  be  made  upon 
monthly  estimates  "until  the  completion  of 
the  contract."  Quigley  v.  Spencer  Stone  Co. 
[C.  C.  A.]  143  F.  86.  Contract  not  deprived 
of  mutuality  by  provision  that  receivers'  en- 
gineer should  be  arbiter  of  controversies  and 
that  plaintiffs  should  have  no  cause  of  ac- 
tion except  such  as  might  be  found  to  exist 
under  his  final  certificate.     Id. 

Public  policy:  Tliat  a  member  of  a  firm 
doing  railroad  construction  work  employed 
the  engineer  of  the  railroad  company  to  do 
certain  work  not  in  conflict  with  his  duty 
to  the  railroad  company  when  the  latter 
knew  of  the  employment,  was  not  contrary 
to  public  policy.  Condon  v.  Callahan,  115 
Tenn.  285,  89  S.  W.  400. 

77.  Conflicting  evidence  as  to  contract  for 
drilling  a  well  considered  and  held  to  sup- 
port finding  that  contractor  was  to  be  paid 
for  whole  distance  drilled  regardless  of 
whether  water  was  found  or  not.  Irby  v. 
Phillips,  40  Wash.  618,  82  P.  931. 

78.  Evidence  held  to  sustain  a  finding 
that  a  well  was  sunk  by  plaintiff  under  a 
verbal  contract  and  not  under  a  certain 
other  written  one.  Hahl  v.  D^utsch  [Tex. 
Civ.  App.]    94  S.  W.  443. 

79.  Where  provisions  as  to  main  channel 
of  drainage  canal  were  illegal  for  failure  to 
advertise  and  receive  bids  while  those  as  to 
collateral  channel  were  not.  Sanitary  Dist. 
V.  McMahon  &  Montgomery  Co.,  110  111.  App 
510.  J 

7  Curr.  Law  — 31, 


80.  St.  1901,  p.  641,  c.  212.  Fitzhugh  v. 
Mason   [Cal.  App.]   83  P.  282. 

SI.     See  5  C.  L.  456. 

S3.  Milske  V.  Steiner  Mantel  Co.  [Md.]  63 
A.  471.  Where  possible,  due  weight  should 
be  given  to  all  the  provisions.  Instructioa 
erroneous  which  in  effect  charged  owner  for 
delay  regardless  of  diligence  and  good  faith 
in  procuring  tlie  right  of  way  for  a  canal, 
where,  construed  as  a  whole,  contract  re- 
lieved him  from  liability  for  unavoidable  de- 
lay though  plaintiff  had  contracted  to  com- 
plete the  work  within  a  certain  time.  Sani- 
tary Dist.  v.  McMahon  &  Montgomery  Co.^ 
110  III.  App.  510. 

S3.  In  a  contract  to  furnish  and  fit  doors 
and  screens  payment  to  be  made  "on  satis- 
factory completion  of  the  work,"  the  owner's 
satisfaction  related  to  the  contractor's  man- 
ner of  executing  the  contract  and  not  to  the 
owner's  dissatisfaction  with  his  own  selec- 
tion. Higgins  Mfg.  Co.  v.  Pearson  [Ala.]  40 
So.  579.  Contract  held  not  to  require  parts 
of  certain  buildings  to  be  all  "cabinet  work." 
Hart  v.  Carsley  Mfg.  Co.,  116  III.  App.  159. 
Provision  of  contract  that  contractor  should 
provide  piping  for  the  condenser  for  an  elec- 
tric light  plant,  the  discharge  from  the  con- 
denser to  run  to  a  filter,  did  not  require  eon- 
tractor  to  furnish  the  filter.  Robertson  v. 
Grand  Rapids  [Minn.]  104  N.  W.  715.  Pro- 
vision requiring  contractor  to  maintain  In- 
surance against  accidents  in  connection  with 
the  work  "embraced  in  the  contract."  held 
to  require  contractor  to  maintain  the  entire 
insurance  at  his  own  expense,  where  the  con- 
tract called  for  extra  work  as  well  as  for 
general  work.  Seretto  v.  Rockland  Ry.  Co. 
[Me.]  63  A.  651.  An  allusion  to  five  per  cent. 
fees  in  the  letter  of  an  architect  with  ref- 
erence to  his  employment  considered  and 
held  not  to  constitute  a  term  of  the  contract 
and  defendant  was  bound  to  pay  only  the 
regular  fees.  Fitzhugh  v.  Mason  [Cal.  App.J 
83  P.  282.  Where  contract  provided  for  pay- 
ment only  for  material  actually  u.sed,  there 
can  be  no  recovery  for  material  merely 
strung  along  line  of  canal.  Dyer  v.  Middle 
Kittilas  Irr.  Dist.,  40  Wash.  238,  82  P  SOL 
Where  contractor  assigned  to  his  surety- 
such  "plant"  as  he  might  own  in  the  event 
of  his  failure  to  complete  the  contract,  the 
word  "plant"  included  lumber  and  other  ma- 
terial intended  to  be  used  in  the  building: 
and  horses,  carts,  etc.  Wood  v.  United 
States  Fidelity  &  Guaranty  Co.,  143  F.  424. 
Contract  to  furnish  and  erect  all   structural 
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contract  proper  and  the  specifications  should  he  considered  together  where  neces- 
sary to  properly  iinderstand  them.^*  A  hond  given  for  the  performance  of  an  ah- 
snhite  and  unconditional  contract  is  a  mere  collateral  agreement  and  cannot  add 
to  or  change  the  terms  of  the  original  contract.^^ 

Fraud,  misrepresentations,  and  mista'ke,^'^  are  fully  treated  elsewhere. 

§  2.  Performance  of  contract.^'' — If  there  is  no  agreement  as  to  how  the  work 
shall  he  done,  it  is  implied  that  it  he  done  in  a  workmanlike  manner.**  Tlie  con- 
tractor is  bound  to  exercise  the  ordinary  care  and  skill  of  the  business  and  is  liable 
in  damages  for  negligent  injury  to  the  property  with  which  he  deals.*^  So,  too, 
architects  engaged  to  draw  plans  impliedly  represent  that  they  have  the  necessary 
skill,  and  are  liable  for  damages  resulting  from  their  failure  to  possess  it,  or  from 
negligence  in  doing  the  work.^° 


iron,  field  riveting,  drilling,  etc.,  for  a  ware- 
house, required  the  contractor  to  do  only  the 
iron  work  and  did  not  include  stone,  brick 
and  cement  work,  on  which  it  was  to  rest. 
Hayes  v.  Wagner,  220  111.  256,  77  N.  E.  211. 
Contract  to  furnish  a  steel  tank  for  a  school 
building  consisted  of  two  letters  specifying 
the  dimensions  of  the  tank,  and  a  part  of  the 
."Specifications  for  the  erection  of  the  build- 
ihg  which  was  made  a  part  thereof  by  ref- 
erence in  tlie  letters.  Specifications  provided 
that  the  tank  should  be  made  up  in  sections 
"riveted  and  caulked."  Held,  the  provision 
requiring  plaintiff  to  assemble  the  parts  were 
a  part  of  the  contract  and  were  not  merely 
referred  to  for  the  purpose  of  fixing  dimen- 
sions. New  Jersey  Boiler  Co.  v.  Concord 
Const.  Co.,  99  N.  Y.  S.  316.  Under  the  cus- 
toms of  the  steel  structural  business,  where 
an  iron  company  contracts  to  construct  a 
steel  building,  the  steel  to  be  paid  for  by 
the  ton,  the  iron  company  is  not  required  to 
make  a  deduction  for  rivet  holes  and  cuttings 
i  in  making  parts  to  fit.  Commercial  Tribune 
.  Bldg.  Co.  V.  Potthoff  &  Frey  Iron  Co.,  7  Ohio 
C.  C.  (N.  S.)  432.  A  contract  reciting  that  it 
was  entered  into  for  tlie  purpose  of  boring- 
one  -well,  but  stating  that  plaintiff  should  re- 
ceive a  certain  price  per  foot  "for  each  and 
every  well  when  completed,"  was  not  an  un- 
dertaking to  sink  more  than  one  well.  Hahl 
V.  Deutsch  [Tex.  Civ.  App.]  94  S.  W.  443. 
Where  contract  made  its  own  construction 
by  the  owner  final,  and  provided  for  two 
coats  of  plaster  and  "carpet  float  for  cal- 
cimining  walls,"  owner  could  construe,  pro- 
vision as  requiring  three  walls.  Sweatt  v. 
Hunt  [Wash.]  84  P.  1.  Where  it  was  provided 
that  if  defects  in  a  well  could  not  be  reme- 
died within  one  year  and  the  well  made  to 
do  good  work,  defendant  would  repay  the 
contract  price,  it  was  error,  in  an  action 
for  the  price,  for  the  court  to  add  to  the 
contract  "and  to  furnisli  sufficient  water  as 
contemplated  and  understood  bj'  the  par- 
ties." Pilot  Point  Waterworks  v.  Fisher 
[Tex.  Civ.  App.]  93  S.  W.  529.  Where  a  con- 
tract with  a  city  to  construct  a  tunnel  pro- 
vided that  no  allowance  would  be  made  tlie 
contractor  for  "tiiiieksanrt,  hnrtlpan  or 
boulders,"  but  that  additional  compensation 
would  be  made  for  rock  excavation  where 
the  tunnel  was  partly  in  earth  and  partly 
in  rock,  tiie  contractor  was  not  entitled  to 
allowance  for  removing  boulders  under  the 
designation  of  "rock  excavated  partly  in 
earth,"  nor  for  liardpan  under  the  name  of 
"conglomerate"    found    in    the    earth    section 


of  the  tunnel.  City  of  Chicago  v.  Duffy,  117 
111.  App.  261.  Question  of  scope  of  dredg-ing; 
contract  held  one  for  the  jury  where  con- 
tract itself  did  not  specify  the  extent  of  the 
work  and  evidence  was  conflicting.  Monon- 
gahela  &  W.  Dredging  Co.  v.  Jones  &  Laugh- 
lins  Steel  Co.,  144  F.  312.  Provision  in  rail- 
road construction  contract  that  "solid  rock" 
shall  include  inaterial  which  in  the  judg- 
ment of  the  engineer  "cannot  be  moved 
without  blasting"  lias  reference  to  such  ma- 
terial as  cannot  be  so  removed  without 
blasting  consistent  -with  practical  railroad 
construction,  and  may  include  material 
which  can  be  moved  without  blasting  but 
only  in  an  impractical  way.  Fruin-Bambrick 
Const.  Co.  V.  Ft.  Smith  &  W.  R.  Co.,  140  F. 
465.  A  provision  for  stipulated  damages  for 
delay  considered  and  held  too  indefinite  for 
enforcement  and  no  specific  amount  was 
stated  on  Avhich  tlie  percentage  of  deduc- 
tion miglit  be  computed.  Robertson  v.  Grand 
Rapids   [Minn.]    104  N.  W.   715. 

54.  Where  specifications  -were  attached  to 
contract  and  tlie  two  contained  references 
to  eacli  other.  Central  Bitulitliic  Pav.  Co.  v. 
Mt.  Clemens  [Mich.]  12  Det.  Leg.  N.  996,  106 
N.  W.  888. 

55.  Plaintiff  having  entered  into  an  abso- 
lute and  unconditional  contract  to  construct 
and  complete  a  building  within  a  specified 
time  could  not  be  relieved  from  the  loss 
caused  by  the  blowing  down  of  the  building 
by  an  unusual  storm  because  of  a  provision 
in  the  bond  that  neither  principal  nor  surety 
should  be  liable  for  any  damage  caused  by 
act  of  God.  Milske  v  Steiner  Mantel  Co. 
[Md.]    63   A.   471. 

8G.  See  Fraud  and  Undue  Influence,  5  C.  L. 
1541;  Mistake  and  Accident,  6  C  L.  678. 

87.  See  5  C.  L.   459. 

88.  Schindler  v.  Green  [Cal.  App.]  82  P. 
631.  V\''liere  there  w^as  no  pro\ision  as  to 
ho^v  windows  should  be  placed  it  was  im- 
plied that  tliey  should  be  placed  in  a  work- 
manlike manner.     Id. 

SO.  Liable  for  destruction  of  well.  Don- 
nan  V.  Pennsylvania  Torpedo  Co.,  26  Pa.  Su- 
per. Ct.  324.  Where  petition  in  action  for 
failure  to  install  a  heating  plant  stated  a 
cause  of  action  for  injuries  to  the  building 
and  was  sustained  by  proof  of  expenditure 
of  money  for  repairing  tiie  floor  where  de- 
fendant had  cut  openings,  a  motion  in  ar- 
rest of  judgment  for  plaintiff  was  properly 
denied.     Olson  v.  Brison  [Iowa]  106  N.  W.  14. 

!>0.  Instruction  that  certain  archllects  en- 
gaged   to    drav/    plans    for    and    superintend 
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^Yhethc^  the  contract  has  been  performed!  is  ordinarily  a  question  of  fact."^  A 
literal  compliance  -oith  the  terms  of  the  contract  is  not  necessary,  but  a  substantial 
performance  in  good  faith  authorizes  a  recovery  of  the  contract  price  ^^  less  a  rea- 
sonable allowance  for  inadvertent  and  trivial  errors  and  omissions."'* 

A  conti'actor  who  undertakes  to  furnish  the  material  and  perform  the  work  to 
the  satisfaction  of  the  owner ,^*  or  the  architect,''^  is  bound  to  do  so,  and  an  honest, 
reasonable  objection  on  his  part  is  a  good  defense  to  an  action  for  the  price."*'     A 


plaintiff's  building  and  thereby  guaranteed 
that  they  had  the  necessary  skilly  and  would 
use  -"oper.  care  in  drawing  said  plans,  and 
if  they  did  not  possess  such  skill  or  if  they 
were  negligent  causing  loss  to  plaintiff  in 
the  particulars  complained  of  they  were  lia- 
ble, was  not  vague  or  uncertain.  Dysart- 
Cook  Mule  Co.  v.  Reed,  114  Mo.  App.  296,  89 
S.  W.  591.  Not  error  to  fail  to  present  to 
jury  allegation  of  petition  that  the  archi- 
tects misrepresented  the  plans  w^here  there 
was  no  evidence  of  that  fact.     Id. 

91.  On  the  evidence  held  not  error  to  re- 
fuse to  Instruct  verdict  for  defendant  in  ac- 
tion for  boring  a  well.  J.  M.  Guffey  Petro- 
leum Co.  V.  Hamill  [Tex.  Civ.  App.]  94  S.  W. 
•458. 

?>3.  Bergfors  v.  Caron  [Mass.]  76  N.  E.  655; 
Ramstedt  v.  Brooker,  98  N.  Y.  S.  1044.  Evi- 
dence held  to  show  substantial  performance 
of  contract  for  concrete  work  -where  de- 
fendant contended  that  the  work  did  not 
comply  with  the  contract  and  specification 
but  furnished  no  copy  of  either.  Camp  v. 
Behlow  [Cal.  App.]  84  P.  251.  Evidence  held 
to  justify  finding  tliat  contractor  substan- 
tially performed  contract  so  far  as  related  to 
character  of  the  work.  Hart  v.  Carsley  Mfg. 
Co.,  116  111.  App.  159.  Finding  that  petitioner 
did  not  fully  perform  and  that  $25  should  be 
deducted  from  contract  price  held  consistent 
witli  finding  that  petitioner  acted  in  good 
faith  and  substantially  performed.  Berg- 
fors V.  Caron  [Mass.]  7  6  N.  E.  655.  Where 
an  architect  contracted  to  draft  plans  for  a 
building  w^hich  could  be  constructed  witliin 
the  cost  of  ?450,000,  but  the  plans  drafted 
were  for  a  building  which  would  cost  nearly 
$200,000  more,  there  was  no  substantial  per- 
formance. Horgan  &  Slattery  v.  New  York, 
100  N.  Y.  S.  68.  That  certain  clothes  closets 
did  not  have  three  coats  of  plaster  was  not 
as  a  matter  of  law  such  nonperformance  as 
to  defeat  recovery  on  the  contract,  and  the 
question  should  have  been  left  to  the  jury. 
Ramstedt  v.  Brooker,  98  N.  Y.  S.  1044.  Con- 
tract for  $1,400;  defects  could  be  remedied 
for  $177.  Recovery  for  difference.  Burgi  v. 
Rudgers  [S.  D.]  108  N.  V\\  253.  Rule  covers 
only  inconsiderable  details  and  cannot  be 
extended  to  material  parts  entering  into  the 
substance  of  the  contract.  Bush  v.  Jones 
[C.  C.  A.]  144  F.  942.  Waterproofing  cellar 
where  it  was  deemed  of  sufficient  importance 
to  require  a  guaranty.  Id.  Where  contract 
required  screens  of  bronze  wire  fitted  with 
"Laramir  checks"  and  sucli  checks  were  not 
used  and  the  vs^ire  was  merely  "bronzed," 
there  was  no  performance  allowing  recov- 
ery on  the  contract.  Higgins  Mfg.  Co.  v. 
Pearson  [Ala.]  40  So.  579.  Evidence  insuffi- 
cient to  support  finding  that  misplacing 
windows  was  a  trivial  imperfection.  Schin- 
dler  V.  Green  [Cal.  App.]  82  P.  631.  De- 
fendant's conten-tion  that  the  interior  of  cer- 
tain   parts    of    his    buildings    were    all    to    be 


"cabinet  w^ork"  held  not  sustained  by  the 
contract  and  evidence.  Hart  v.  Carsley  Mfg. 
Co.,  116  111.  App.  159.  Evidence  held  to  show 
failure  to  perform  items  amounting  to  some 
25  per  cent,  of  the  v/ork  so  that  a  judgment 
as  for  substantial  performance  could  not  be 
sustained.  Lashinsky  v.  Silverman,  48  Misc. 
501,  96  N.  Y.  S.  135.  Even  where  there  is 
only  a  trivial  variance  the  contractor  must 
have  acted  in  good  faith  and  honestly  have 
endeavored  to  complete  the  work  properly 
before  recovery  can  be  had,  if  the  variance 
is  such  as  to  entitle  the  owner  to  recover 
damages  to  enable  him  to  complete  it. 
Schindler  v.  Green  [Cal.  App.]  82  P.  631. 
Plain -iff  not  entitled  to  a  lien  where  he  re- 
fused to  properly  place  certain  windows  and 
the  cost  to  properly  change  exceeded  $10.  Id. 
!>3.  Where  part  of  tlie  work  which  a  sub- 
contractor agreed  to  do  consisted  in  digging 
a  trench,  but  he  did  not  dig  the  trench,  he 
could  not  recover  the  full  contract  price 
thougli  the  omission  was  excusable  and 
though  the  principal  contract  made  it  the 
duty  of  the  contractor  to  dig  the  trench. 
Scanlon  v.  Muller,  98  N.  Y.  S.  662.  Instruc- 
tion that  jury  should  not  deduct  any  sum  on 
account  of  unfinished  -work  held  erroneous 
wliere  there  had  been  no  previous  deduction. 
Wood  V.  Robertson,  85  N.  Y.  S.  338.  De- 
fendant siiould  have  been  allowed  a  deduc- 
tion from  the  contract  price  by  reason  of 
contractor's  failure  to  deliver  certain  vases 
in  a  perfect  condition.  Moore  v.  Milwaukee 
Monument  Co.  [Wis.]  104  N.  W.  1013.  Where 
contractor  failed  to  deliver  premises  free 
from  liens  as  agreed,  but  the  amount  thereof 
was  properly  allowed  the  owner  in  an  ac- 
tion for  the  contract  price,  a  lien  was  no 
longer  a  bar  to  a  recovery  of  the  balance 
in  the  absence  of  agreem.ent  to  that  effect. 
Wyman  v.  Hooker   [Cal.  App.]    83  P.   79. 

94.  Meacham  v.  Gardner,  27  Pa.  Super.  Ct. 
296.  It  was  error  for  the  court  to  admit 
evidence  of  a  custoin  in  regard  to  acceptance 
of  walls  where  the  contract  required  work 
and  material  to  be  satisfactory  to  the  owner. 
Id. 

95.  A  provision  that  if  labor  or  material 
is  not  satisfactory  to  the  architect,  tlie  con- 
tractor will  supply  others  that  will  be  sat- 
isfactory to  him,  binds  tiie  contractor  to  sat- 
isfy the  architect.  Payne  v.  Roberts  [Pa.] 
64  A.  86. 

96.  Owner  is  bound  to  exercise  good  faith 
and  cannot  avoid  liability  for  compensation 
by  a  mere  arbitrary  claim  of  dissatisfaction. 
Higgins  Mfg.  Co.  v.  Pearson  [Ala.]  40  So. 
579.  Held  error  to  affirm  the  point  that  if 
jury  believed  plaintiff's  evidence  they  should 
find  that  owner  was  satisfied  with  plaintiff's 
work  at  time  it  was  done,  as  jury  should  de- 
termine from  all  the  evidence  whether  owner 
was  in  fact  satisfied.  Meacham  v.  Gardner, 
27  Pa.  Super.  Ct.  296.  Court  should  not  have 
told  jury   that   if  owner's  words   and  actions 
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guarantee  of  results  where  the  kind  of  material  and  manner  of  construction  is  pre- 
scribed by  the  owner  refers  onl}^  to  a  compliance  with  directions  and  to  work  about 
which  the  contractor  has  discretion.^^  Performance  according  to  contract  may  be 
waived  by  the  conduct  of  the  parties.^^  An  oral  notice  of  defects,  to  the  contractor 
is  not  sufficient  where  the  contract  requires  a  written  one.^"  The  contractor  is  not 
liable  for  errors  in  plans  of  the  architect  not  patent  on  their  face,  or  for  errors 
not  easily  detected.^  If  he  voluntarily  abandons  the  work  unfinished,  he  cannot 
recover  for  services  performed  but  not  of  value  to  the  owner.^  jSTeither  the  con- 
tractor nor  his  surety  can  escape  liability  for  failure  to  comply  with  the  terms  of 
tlie  contract  by  getting  possession  of  a  mortgage  on  the  property  and  bidding  it  in 
at  foreclosure  sale.^ 

The  owner  cannot  predicate  rights  on  nonperformance  due  to  his  own  default.'* 
He  is  not  excused  from  liability  for  a  breach  because  of  his  failure  to  secure  funds 
under  a  collateral  agreement  with  a  third  person,  in  the  absence  of  a  provision  to  the 
contrary.^  The  full  contract  price  cannot  be  recovered  for  only  partial  perform- 
ance, though  full  performance  is  prevented  by  the  owner.® 


at  the  time  indicated  that  the  job  was.  sat- 
isfactory he  could  not  In  a  subsequent  year 
defeat  plaintiff's  claim  by  claiming  that  it 
was  unsatisfactory  since  owner  might  have 
discovered  defects  later  which  justilied  him 
in   deciding  against  plaintiff.     Id. 

97.  A  clause  in  the  specifications  with 
reference  to  the  concrete  work  and  water- 
proofing of  a  cellar  that  the  whole  should 
be  made  "perfectly  watertight  and  guaran- 
teed" was  not  a  guarantee  that  the  cellar 
should  be  watertight  where  the  manner  of 
construction  and  material  were  prescribed 
in  detail,  but  a  guaranty  only  of  compliance 
with  the  specifications  and  the  effectiveness 
of  work  about  which  the  contractor  had  dis- 
cretion.    Bush  V.  Jones  [C.  C.  A.]   144  F.  942. 

98.  Where  part  of  a  tunnel  was  con- 
structed with  only  two  rings  of  brick  instead 
of  three  as  called  for  by  the  contract  but 
the  city  required  the  contractor  to  put  a 
third  ring  inside  the  others,  which  he  did  at 
his  own  expense  thereby  reducing  the  inside 
diameter  the  city  could  not  thereafter  re- 
quire him  to  rebuild  with  the  required  di- 
ameter or  charge  him  with  the  cost  to  so  re- 
build. City  of  Chicago  v.  Duffy,  117  111.  App. 
261.  Provision  in  a  contract  for  convict 
labor,  allowing  plaintiff  the  use  of  a  certain 
kiln  in  process  of  construction  by  defend- 
ant held  waived  by  failure  to  complain  and 
by  the  substitution  of  an  agreement  for  an- 
other kiln.  F.  H.  Mills  Co.  v.  State,  110 
App.  Div.   843,  97  N.  Y.  S.   676. 

99.  Sweatt  v.  Hunt   ["^"ash.]    84  P.   1. 

1.  Herbert  v.  Weil,  115  La.  424,  39  So.  389. 

2.  Where  contract  made  completion  and 
acceptance  of  ■work  a  condition  to  payment 
for  digging  well.  Miller  v.  Mason  City  & 
Ft.  D.  R.  Co.    [Iowa]   108  N.  W.  302. 

3.  Mercantile  Trust  Co.  v.  Hensey,  27 
App.  D.   C.   210. 

4.  Instruction  that  it  is  implied  in  all 
building  contracts  that  owner  will  keep 
work  which  necessarily  precedes  that  cov- 
ered by  the  contract  so  far  advanced  that 
the  contract  work  may  be  done  held  justi- 
fied by  the  evidence.  Hart  v.  Carsley  Mfg. 
Co.,  116  111.  App.  159  Where  a  contract  to 
drill  a  well  provided  that  no  charge  should 


be  made  until  the  well  had  been  tested  and 
found  to  produce  20  barrels  of  water  daily, 
required  the  owner  to  make  a  test  within 
30  days  from  completion,  and  plaintiff  to 
"come  back  and  drill  deeper"  if  tlie  well  was 
not  accepted,  but  the  owner  failed  to  make 
the  test,  he  could  not  avoid  liability  for  the 
contract  price,  because  the  well  did  not 
produce  20  barrels.  Hagadorn  v.  McNair,  109 
App.  Div.  759,  96  N.  Y.  S.  417.  Where  a  con- 
tract to  repair  a  well  provided  that  in  case 
defendant  could  not  make  the  well  do  good 
work  within  one  year  lae  would  repay  the 
contract  price  and  there  was  no  evidence 
that  during  tliat  time  defendant  had  con- 
trol of  the  well,  but  the  evidence  tended  to 
show  that  plaintiff's  negligence  prevented 
defendant  from  remedying  tlie  defects  it 
was  error  to  submit  to  the  jury  the  ques- 
tion w^hether  the  well  was  under  the  con- 
trol of  defendant.  Pilot  Point  Waterworks 
V.  Fisher  [Tex.  Civ.  App.]  93  S.  W.  529. 
Positive  refusal  on  the  part  of  the  owner  to 
pay  instalments  unless  security  is  furnished, 
which  the  contractor  is  under  no  obligation 
to  give,  relieves  the  contractor  from  fur- 
ther performance  on  his  part.  Refusal  to 
pay  an  instalment  due  on  a  launch.  Michi- 
gan Yacht  &  Pow-er  Co.  v.  Busch  [C.  C.  A.] 
143  F.  929.  As  part  of  contract  to  build  a 
launch  contractors  were  to  loan  plaintiff 
free  of  charge  another  launch  until  delivery 
of  the  one  contracted  for.  Held  boat  loaned 
was  not  security  for  performance  of  tlie 
contract  so  that  the  fact  that  defendants 
sold  her  would  justify  plaintiff  in  refusing 
to  pay  an  instalment  until  further  security 
was   given.      Id. 

5.  Tlie  mere  fact  that  the  owner  was  dis- 
appointed in  securing  the  money  which  was 
to  cover  the  contract  price  did  not  avoid 
his  liability  on  the  contract  although  the 
contractor  knew  of  the  plan  by  which  it  was 
to  be  secured.  Smith  v.  Kaufman,  30  Pa. 
Super.    Ct.    265. 

6.  Where  thus  prevented,  plaintiff  could 
not  recover  full  price  for  only  three-fourths 
of  the  work  there  being  no  proof  of  tlie 
reasopable  value  of  work  done  or  omitted, 
or  of  prospective  profits  lost.  Polstein  v. 
Miller,  97  N.  Y.  S.  211. 
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In  the  absence  of  a  stipulation  to  the  contrary,  the  contractor  may  employ 
others  to  perform  a  part  or  all  of  the  work." 

ImpossihUity  of  performance.^ — Impossibility  of  performance  does  not  prevent 
liability  under  an  absolute  contract.^ 

Destruction  of  subject-matter}'^ — A  loss  sustained  by  the  destruction  of  a  build- 
ing before  it  is  completed  ^^  or  accepted,  where  acceptance  is  a  condition  precedent 
to  payment,^^  must  be  borne  by  the  contractor  in  the  absence  of  an  express  provi- 
feion  to  the  contrary,^"  but  in  such  case  the  owmer  is  bound  to  permit  the  contractor 
to  complete  his  contract  by  rebuilding.^*  One  undertaking  to  erect  buildings  on 
foundation  walls  already  constructed  is  entitled  to  recover  the  amount  earned  under 
the  contract  upon  the  collapse  of  the  foundations  prior  to  the  completion  of  the 
work,  where  there  was  nothing  to  indicate  to  him,  upon  a  proper  inspection,  that 
they  were  defective.^^  And  this  is  true  though  the  other  party  was  also  ignorant 
of  the  incompetency  of  the  person  who  built  them.^^ 

§  3.  Modificati-on  of  contract,  and  changes  in  plans  and  specifications}'' — ■ 
A  provision  giving  the  owner's  esigineer  power  to  direct  and  superintend  the  exe- 
cution of  the  contract  does  not  give  him  general  power  to  change  its  terms  or  to 
extend  the  time  for  completion.^*  An  o-n-ner  who  repudiates  the  entire  contract 
cannot  claim  the  benefit  of  a  provision  therein  that  changes  shall  be  made  without 
increase  in  the  total  cost.^^ 

§  4.  Extra  wor'k}^ — The  contract,  plans,  and  specifications,  must  control  in 
the  absence  of  fraud  or  mistake,  and  the  contractor  cannot  recover  extra  for  labor 
or  material  embraced  therein. ^^     The  owner  is,  however,  bound  to  pay  for  work  per- 


7.  Contract  with  member  of  a  firm  of 
architects  to  construct  a  house  which  firm 
had  planned  authorized  member  to  employ 
others  so  as  to  entitle  the  latter  to  a  lien. 
Vickery  v.  Richardson,  187  Mass.  53,  75  ^l. 
B.   136. 

8.  See  5  C.  L.  461. 

9.  Where  contract  was  absolute  to  drill  a 
certain  well,  owner  was  not  guilty  of  breach 
because  he  refused  to  allow  contractor  to 
drill  another.  T.  E.  Law  &  Co.  v.  Paxton 
[Mo.  App.]    93  S.   W.   354. 

10.  See    5    C.    L.    462. 

11.  By  act  of  God.  Milske  v.  Steiner 
Mantel  Co.    [Md.]   63  A.   471. 

12.  Destruction  of  the  property  before  ac- 
ceptance and  before  the  owner  derives  any 
benefit  therefrom  bars  a  recovery  of  com- 
pensation under  a  contract  providing  for 
payment  upon  acceptance.  Louisville  Foun- 
dry &  Machine  Co.  v.  Patterson  [Ky.]  93 
S.  "W.  22.  "^^here  an  elevator  was  to  be  paid 
for  when  accepted  by  the  architect,  the  fact 
that  the  tenants  of  the  building  were  per- 
mitted to  use  the  elevator  was  not  suffi- 
cient to  show  an  acceptance  by  the  archi- 
tect before  the  building  Tvas  destroj'ed  by 
fire.      Id. 

13.  Storm  when  building  nearly  com- 
pleted. Milske  V.  Steiner  Mantel  Co.  [Md.] 
63  A.   471. 

14.  Where  building  was  blown  down  by 
storm.  Milske  v.  Steiner  Mantel  Co.  [Md.] 
63   A,    471. 

15.  In  an  action  by  a  subcontractor 
against  the  contractor,  the  question  ■«-hether 
the  collapse  of  a  wall  was  due  to  plaintiff's 
negligence  or  to  defects  in  the  cellar  walls 
built  by  a  third  person  Tvas  for  the  jury. 
Colgan  v.  O'Rourke    [Pa.]    64  A.   529. 


16.  Colgan    V.    O'Rourke    [Pa.]    64    A.    529. 

17.  See  5  C.  L.  462. 

18.  Sanitary  Dist.  v.  McMahon  &  Mont- 
gomery Co.,  110  111.  App.  510.  Statement  by 
president  of  defendant  railroad  company  that 
whatever  its  chief  engineer  agreed  to  do 
with  reference  to  the  work  under  a  contract 
with  plaintiff  for  drilling  wells  would  be 
satisfactory  to  the  company  did  not  autiior- 
ize  engineer  to  modify  the  terms  of  the  writ- 
ten contract  which  provided  that  plaintiff 
should  have  no  compensation  for  delay.    Mil- 

!  ler  V.  Mason  City  &  Ft.  D.  R.  Co.   [Iowa]   108 
X.  W.  302.     Modification  of  a  contract  to  drill 
I  wells   for   a    railroad   company,    made    by    its 
'  engineer    to    the    effect   tliat    plaintiff    should 
I  have    compensation    for    delay,    even    if    au- 
tliorized,    could   have   reference   only   to   well 
on    which    plaintiff    ■was    tlien    working.      Id. 
I       19.     Lien    could    be    maintained.      Vickery 
v.  Richardson,   189  Mass.   53,   75  N.  E.   136. 
30.      See   5   C.   L.   463. 
I       21.     Though  contractor  failed  to  notice  the 
marking    "granite    floor"    on    the    blueprints, 
I  he  could  not   recover   extra   for   the    granite. 
I  Moore    v.    Milwaukee    Monument    Co.    [Wis.] 
':  104  N.  W.  1013.     Where  the  general  character 
of  the  carving  to  be  done  on  certain  stones 
was    indicated    by    tlie    blueprints,    and    the 
working     models     and    drawings     thereafter 
furnished  according  to  the  contract  were  in 
accord    with    the    general    character    of    the 
carving   indicated   by   the   blueprints,   plaint- 
iff could  not  recover  extra  compensation  for 
the    elaborateness    of    the    carving    required 
by  the   models.     Id.     Where  an  offer  to  fur- 
nish  lumber  at  a  certain   price   with   an   ad- 
ditional charge  for  extras  was  accepted  with 
the  proviso   that  the  price  named  should  in- 
clude   all    extras   and    thereupon    the    lumber 
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formed  by  his  consent  and  accepted  b}^  liini  though  not  covered  by  the  contract,^^ 
and  for  extra  work  rendered  necessary  by  his  acts  or  omissions  ^^  or  those  of  his 
agents.-*  The  contractor  may  ordinarily  recover  as  for  a  breach  of  the  contract 
for  extra  work  and  materia'  "  rendered  necessary  by  erroneous  representations  in  the 
plans  and  specifications  as  <'o  existing  conditions,  which  cannot  be  ascertained  by 
inspection,  where  he  is  not  required,  or  given  an  opportunity,  to  make  tiie  neces- 
sary investigations.-^ 

Provisions  that  no  claim  shall  be  made  for  extra  work  unless  the  same  shall 
have  l)een  furnished  on  the  written  order  of  the  architect  or  other  person  in  charge 
of  the  work  -®  are  reasonable,  and  will  be  enforced.  They  may  be  waived  by  act 
of  the  parties,-^  but  not  by  the  architect.-"' 

Delay  in  performance}^ — Unless  delay  is  waived  b}^  act  or  agreement,^" 


t). 


was  furnished  without  objection  there  could 
be  no  charge  for  extras.  Littell  v.  Sauls- 
berry,  40  Wash.  559,  82  P.  909.  Where  con- 
tractor engag-ed  to  plaster  a  building  lie  was 
not  entitled  to  extras  for  a  scaffold  necessary 
for  that  purpose.  Gates  v.  O'Gara  [Ala.]  39 
So.  729.  Architect  employed  to  draw  plans 
and  specifications  for  and  superintend  tlie 
construction  of  a  cold  storage  house,  could 
not  charge  extra  for  making  drawings  for 
different  styles  of  insulation  after  consulta- 
tion with  an  expert  or  for  empioying  an 
extra  superintendent.  Espert  v.  Alilschlager, 
117  111.  App.  484.  Custom  to  liire  extra  help 
at  expense  of  owner  could  not  control  ex- 
press contract.  Id.  Vv^here  the  contract  re- 
quired plaintiff  to  provide  all  the  material 
and  "do  all  tlie  carpenter  work  to  be  done" 
on  alterations  of  defendant's  buildings, 
plaintiff  could  not  recover  for  certain  extra 
work.  Lasliinsky  v.  Silverman,  48  Misc.  501, 
96  N.  Y.  S.  135.  Where  plaintiff  contracted 
to  furnish  the  mill  work  for  a  certain  build- 
in.g  it  was  not  entitled  to  recover  extra  for 
mill  work  in  excess  of  that  estimated  by  it 
when  the  contract  was  made.  Otis  v.  Cot- 
tage Grove  Mfg.  Co.,  131  111.  App.  233. 

22.  Evidence  held  to  show  tViat  certain 
extra  work  was  performed  by  consent  of 
owner.  Vickory  v.  Ricliardson.  189  Mass.  53, 
75  N.  E.  136.  Contractor  should  have  been 
allowed  for  certain  false  work  in  railroad 
construction  as  having  been  done  under  sep- 
arate contract,  or  as  extra  work.  Fruin- 
Bambrick  Const.  Co.  v.  Ft.  Smith  &  W.  R. 
Co.,   140   F.   465. 

33.  Contractor  entitled  to  recover  for 
work  necessary  to  complete  a  tunnel  after 
it  had  caved  in,  where  against  his  protest 
the  owner  required  him  to  use  defective  ma- 
terial. McConnell  v.  Corona  City  Water  Co. 
[Cal.]    85   P.    929. 

24.  Plaintiff  could  recover  for  putting  in 
certain  "back  masonry"  after  straightening 
out  a  tunnel^improperly  constructed  by  rea- 
son of  erroneous  orders  of  defendant's  en- 
gineers and  inspectors.  City  of  Chicago  v. 
Duffy,   117  III.  App.   261. 

25.  Langley  v.  Rouse  [N.  Y.]  77  N.  E.  1168. 
36.     A  stipulation  requiring  the  contractor 

to  submit  estimates  of  the  expense  of  pro- 
posed extra  work  or  alterations  and  that 
an  order  of  the  arcliitect  shall  be  given 
therefor  in  writing.  Langley  v.  Rouss  [N. 
Y.]  77  N.  E.  1168.  Requirement  that  extra 
work  in  railroad  construction  should  be 
done  on  order  from  engineer  and  claim  made 
within      a      certain      time        Fruin-Bambrick 


Const.  Co.  V.  Ft.  Smith  &  W.  R.  Co.,  140  F. 
465.  Claims  for  extra  work  sliould  not  have 
been  allowed  where  such  work  was  not  or- 
dered by  the  engineer  nor  his  certificate 
given  as  required  by  the  contract.  Clioctaw 
&  M.  R.  Co.  V.  Newton   [C.  C.  A.]   140  F.   225. 

27.  Error  to  exclude  evidence  of  certain 
extra  work  on  ground  that  contract  re- 
quired orders  therefor  to  be  in  writing. 
Greenberg  v.  Mendelson,  97  N.  Y.  S.  965. 
By  orally  consenting  to  and  countenancing 
extra  work  defendant  waived  a  stipula,tion 
that  a  written  estimate  of  such  %vork  should 
be  submitted.  Wyman  v.  Hooker  [Cal.  App.] 
83  P.  79.  Requirement  that  extra  work  be 
done  on  ^vritten  orders  lield  waived  by  ac- 
ceptance of  all  extras  without  question  as 
to  cliaracter,  quality,  or  price.  Hart  v. 
Carsley   Mfg.   Co.,    116   111.   App.    159. 

28.  Architect  has  no  power  to  waive  tlie 
provisions  as  to  estimates  and  written  order 
tliougli  lie  Is  made  t!ie  agent  of  tlie  owner 
for  the  purpose  of  the  contract,  since  he  can- 
not enlarge  his  own  powers  by  waiving  the 
limitations  thereof.  Langley  v.  Rouss  [N. 
Y.]    77    N.    E.    1168. 

2».      See  5  C.  L.  464. 

30.  Waived:  Evidence  held  to  sliow  that 
contractor's  w^ork  was  completed  witliin  a 
reasonable  time  and  tliat  anj^  delay  caused 
by  contractor  was  -waived  by  owner  in  agree- 
ing to  a  subletting  of  part  of  the  work.  Hart 
V.  Carsley  Mfg.  Co.,  116  111.  App.  159.  By 
owner's  failure  to  make  payments  as  re- 
quired by  the  contract.  City  of  Chicago  v. 
Duffy,  117  111.  App.  261.  Acceptance  of  street 
improvement  \vithout  claim  for  delay  v/aived 
riglit  to  stipulated  damages  where  contract 
provided  tliat  such  damages  should  be  paid  be- 
fore the  work  was  accepted.  Central  Bitu- 
lithic  Pav.  Co.  v.  Mt.  Clemens  [Mich.]  12  Det. 
Leg.  N.  906,  106  N.  W.  888.  Contract  requirea 
completion  by  a  certain  date  but  owner  after 
such  date  urged  contractor  to  hasten  comple- 
tion by  another  date  or  he  would  be  held  lia- 
ble for  damages  resulting  from  the  delay. 
Held  waiver  of  defense  tliat  work  was  not 
flnislied  by  the  date  first  agreed  upon  and 
owner  could  not  resist  payment.  Crocker- 
Wheeler  V.  Varick  Realty  Co.,  104  App.  Div. 
568,  94  N.  Y.  S.  23,  88  N.  Y.  S.  412.  Railroad 
company  by  taking  possession  and  running 
trains  on  road  for  commercial  purposes, 
waived  rigiit  to  stipulated  damages  for  time 
thereafter  required  by  contractors  to  com- 
plete the  work.  Fruin-Bambrick  Const.  Co. 
V.  Ft.  Smith  &  W.   R.  Co.,   140  F.   465. 

Not  waived:     Payment  by  a  contractor  to 
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or  caused  by  the  claimant  himself/'^  the  contractor  is  liable  for  failure  to  perform,"- 
and  the  owner  for  preventing  performance  ^^  within  contract  time.^*  A  provision 
exempting  the  contractor  from  liability  for  unavoidable  delay  does  not  include 
delay  caused  1)y  conditions  known  at  the  time  of  contracting  and  supposedlv  guarded 


a  subcontractor  on  condition  that  losses  sus- 
tained by  the  latter's  delay  in  furnishing 
material  should  be  adjusted  thereafter  was 
not  a  waiver  of  a  claim  for  damages  for 
such  delay.  Modern  Steel  Structural  Co.  v. 
English  Const.  Co.  [Wis.]  108  N.  W.  70.  Pro- 
vision for  liquidated  damages  for  delay  was 
not  waived  by  failure  of  owner  to  answer 
a  letter  by  contractor  explaining  a  cause  of 
delay  where  there  was  no  request  for  any 
extension  or  modification  of  the  contract. 
Stephens  v.  Essex  County  Park  Commission 
[C.  C.  A.]  143  F.  S44.  That  architect  testi- 
fied tliat  upon  his  visit  to  a  quarry,  after  the 
tinie  for  completing  the  contract,  he  sup- 
posed that  certain  stone  could  be  taken  out 
"within  the  time  required"  did  not  justify 
a  presumption  tliat  he  had  extended  the  time 
for  performance  v/here  he  was  under  an  er- 
roneous impression  that'  the  contract  ex- 
tended eight  daj's  longer  than  it  did.  Id. 
That  the  architect  urged  contractor  to 
"hurry  up"  certain  materialmen  did  not 
show  a  consent  on  his  part  to  a  suspension 
of  work  upon  certain  subways  so  as  to  de- 
feat a  claim  for  liquidated  damages  for 
delay.  Id.  Where  contract  provided  for 
stipulated  damages  for  delay  after  a  fixed 
time,  and  authorized  the  owner  to  deduct 
such  damages  from  monej-s  due  the  con- 
tractor, except  where  work  was  suspended 
by  order  of  the  architect,  the  issuance  of 
certificates  by  the  architect  for  work  done 
after  the  time  fixed  did  not  admit  that  the 
delay  was  by  his  direction  and  consent.  Id. 
Payment  by  owner  after  such  time  of  or- 
ders given  to  subcontractors  vv'as  not  in  it- 
self a  ■vvaiver  of  tlie  riglit  to  liquidated  dam- 
ages. Id.  Error  to  cliarge  that  if  architect 
extended  the  tiine  for  performance  there 
could  be  no  finding  for  the  owner  for  the 
days  extended,  when  there  was  no  proof  of 
such  extension.  Neblett  v.  McGraw^  [Tex. 
Civ.   App.]    91    S.    W.    309. 

31.  Contractor  not  liable  for  delay  caused 
by  owner.  Evidence  considered  and  some 
days  allowed  and  some  disalloT>red  as  delay 
caused  by  tlae  owner.  Hebert  v.  Weil,  115 
La.  424,  39  So.  389.  Owner  not  entitled  to 
allowance  for  delay  which  architect  ad- 
mitted was  due  to  his  fault.  Curry  v.  Olm- 
stead,  26  R.  I.  462,  59  A.  392.  Where  the  un- 
disputed evidence  showed  that  a  contract 
to  furnish  brick  was  made  by  tiie  contractors 
with  the  brick  company  and  the  contract 
with  the  owner  provided  that  the  contract- 
ors were  to  furnisli  all  the  material,  and  the 
contractors  contended  that  delay  was  caused 
because  of  the  failure  of  tlie  brick  company 
to  furnish  tlie  brick  it  was  error  to  submit  to 
the  jury  the  question  whetlier  the  brick 
company  was  the  agent  of  the  owner.  Neb- 
lett V.  McGraw  [Tex.  Civ.  App.]  91  S.  W. 
309.  Where  the  contractors  were  to  furnish 
all  material,  and  be  liable  for  delay  except 
that  caused  by  the  owner,  evidence  that  the 
contractors  were  delayed  by  failure  of  a 
brick   company  to  furnish  brick  was  inadmiss- 


ible where  the  undisputed  evidence  showed 
that  the  order  for  brick  was  made  by  the 
contractors.  Id.  Charge  whether  certain 
delays  were  not  with  the  approval  of  the 
arcliitect,  properly  refused  where  there  was 
no  evidence  as  to  any  such  consent.  Ste- 
phens V.  Essex  County  Park  Commission 
[C.  C.   A.]    143  F.   844. 

32.  Failure  to  deliver  building.  Hebert 
V.  Vv^eil,  115  La.  424,  39  So.  389.  Evidence 
held  to  sliow  that  building  was  not  wholly 
completed  as  required  and  to  entitle  owner 
to  ?10  per  day  for  delay  as  per  contract,  the 
contractor  having  remained  in  possession. 
Phaneuf  v.  Corey  [Mass.]  76  N.  E.  718.  On 
a  plea  of  general  issue,  and  where  there  was 
nothing  in  the  record  to  indicate  that  de- 
fendant did  not  desire  to  recoup  dainages 
for  alleged  delay  on  the  part  of  plaintiff  con- 
tractor but  defendant's  instructions  fairly 
Inferred  that  recoupment  -was  sought,  an 
instruction  that  if  plaintiff  performed  within 
a  reas-ionable  time  tiiere  could  be  no  recoup- 
ment, was  not  erroneous  on  the  ground  that 
there  was  no  attempt  to  recoup  damages  but 
they  were  proven  only  to  show  good  faith 
on  the  part  of  the  architect  in  withholding 
the  certificate.  Hart  v.  Carsley  Mfg.  Co.,  116 
111.  App.  159. 

33.  It  is  the  duty  of  the  owner  to  fur- 
nish the  work  to  be  done  so  as  to  enable  the 
contractor  to  perform  and  in  default  thereof 
he  is  responsible  for  the  delay.  Failure  to 
furnish  riglit  of  way  to  enable  contractor 
to  dig  drainage  canal.  Sanitary  Dist.  v.  Mc- 
Mahon  &  Montgomery  Co.,  110  111.  App.  510. 
Evidence  as  to  plaintiff's  knowledge  of  ob- 
sta,cles  at  time  of  making  contract  properly 
excluded  v/here  contract  was  plain.  Id. 
Error  in  instruction  in  permitting  plaintiff 
to  recover  for  his  own  delay  held  not  so 
patent  that  jury  could  not  have  been  mis- 
led. Havens  v.  Robertson  [Neb.]  106  N.  V\'. 
335.  Instruction  directing  jury  to  find  dam- 
ages for  material  delay  held  erroneous 
where  it  was  denied  that  the  delay  was  ma- 
terial. Id.  The  owner  ca.nnot  be.  charged 
for  delay  while  waiting  for  bric'^  because 
of  a  refusal  to  allow  the  use  of  unsuitable 
brick  from  a  place  other  than  that  where 
the  contractors  first  contracted  for  if.  Neb- 
lett V.  McGraw  [Tex.  Civ.  App.]  91  S.  W.  309. 
"^^here  the  contract  provided  for  liquidated 
damages  for  delay  with  an  extension  of  time 
if  delay  wa.'^  caused  by  the  owner,  an  in- 
struction which  required  a  finding  against 
the  owner  if  delay  was  caused  by  him,  was 
erroneous  as  requiring  a  finding  against  him 
on  the  whole  case  while  he  siaould  be 
charged  only  pro   tanto   for   such    delay.     Id. 

34.  Question  as  to  when  contract  was 
performed  was  for  jury.  Fitzgerald  v.  Ben- 
ner,  219  111.  485,  76  N.  E.  709.  No  time  being 
specified  in  a  contract  to  furnish  material, 
they  must  be  furnished  within  a  reasonable 
time  in  the  course  of  the  contractor's  busi- 
ness. Long  V.  Abeles  &  Co.  [Ark.]  91  S.  W. 
29. 
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against.""'  A  stipulation  requiring  the  contractor  to  make  written  applications  for 
extensions  of  time  must  he  complied  with  ^°  imless  waived. ^^ 

The  contractor  cannot  recover  damages  in  excess  of  interest  for  susj^ension  of 
the  work  due  to  failure  of  the  owner  to  make  prompt  pa}anents  as  required  by  the 
contract.^^     The  eifect  of  provisions  for  stipulated  damages  is  treated  elsewhere.^^ 

§  6.  Termination  or  cancellation  of  contract .'^'^ — The  contract  may,  of  course, 
be  abandoned  by  mutual  consent.*^  Where  the  contract  j^rovides  for  its  termina- 
tion by  the  owner  u23on  certificate  of  the  architect  that  sufficient  grounds  exist 
therefor,  the  owner  is  entitled  to  terminate  it  aljsolutely  upon  the  proper  certificate 
being  given. ^^  If  the  owner  has  a  statutor}''  right  to  terminate  the  contract  there 
can  be  no  recovery  as  for  a  breach,^^  but  only  for  such  amomit  as  the  contract  in- 
cluding the  statute  allows.**  In  the  absence  of  agreement  to  the  contrary,  one  who 
employs  another  to  act  as  architect  in  the  erection  of  a  building  may  discontiniie 
the  employment  at  his  option  upon  paying  for  services  rendered  and  expenses  in- 
curred.'*' So,  too,  if  the  architect  fails  to  pro]:)erly  perform,  the  owner  may  termi- 
nate the  contract  with  him  without  being  liable  for  a  breach.**' 

§  7.  Completion  by  owner  or  third  person.'^'' — The  contract  usually  contains 
a  provision  authorizing  the  owner  to  take  charge  of  the  work  upon  default  of  the 
contractor,  and  deduct  the  expense  incurred  thereby  from  the  contract  price. '^ 
Tn  such  case  the  contractor  is  entitled  to  recover  the  contract  price  less  such  expense, 
especially  where  the  terms  of  the  contract  relative  to  unfinished  v/ork  are  doubtful.*^ 
Bonds  frequently  provide  that  in  case  of  default  by  the  contractor  the  suretie;-; 


35.  Where  contractor  knew  that  the  con- 
gested condition  of  steel  market  would  cause 
delay  and  make  time  for  completion  much 
longer  than  would  ordinarily  have  been  re- 
quired. Jjink  Belt  Engineering-  Co.  v.  U.  S., 
142   F.   243. 

36.  Where  building  contract  provides  that 
no  allowance  shall  be  made  for  delay  unless 
claim  therefor  is  presented  in  writing,  tiie 
contractor  is  not  entitled  to  an  allowance 
for  which  no  such  claim  is  made.  Curry  v. 
Olmstead,   26   R.   I.   462,   59  A.    392. 

37.  Error  to  exclude  evidence  of  waiver 
where  delays  were  caused  by  owner  and  she 
led  contractor  to  believe  that  written  appli- 
cation would  not  be  insisted  upon.  Huber 
V.  St.  Joseph's  Hospital  [Idaho]  83  P.  768. 
Certificate  of  architect  not  conclusive  in  such 
case.      Id. 

3S.  City  of  Chicago  v.  Duffy,  117  111.  App. 
261.  Such  failure,  however,  excuses  delay 
©n  the  part  of  the  contractor.     Id. 

39.  See   Damages,    5    C.    L.    904. 

40.  See   5   C.   L.    466. 

41.  Where  contractor's  evidence  went  to 
show  that  tlie  original  scheme  for  wiring  a 
theatre  had  been  radically  extended  since 
the  execution  of  the  written  contract  so  as 
to  increase  tlie  cost  to  tliree  times  the  orig- 
inal price  by  consent  of  the  owner,  and  that 
all  changes  had  been  approved  by  him,  the 
question  of  whether  the  original  contract 
had  been  abandoned  by  mutual  consent  was 
one  for  the  jury.  Reber  v.  Brownback,  27 
Pa.  Super.  Ct.  471. 

42.  Davis  V.   State    [Ala.]    41   So.   681. 

43.  Contractor  could  not  recover  for  in- 
Jury  to  reputation.  Art.  2765,  Civ.  Code, 
Cusachs  &  Co.  v.  Sewerage  &  Water  Board 
of  New   Orleans    [L,a.]    40   So.   855. 

44.  Amount  of  expenses  up  to  date  plus 
promts  if  contract  had  been  completed.     Art 


2765,  Civ.  Code.  Cusachs  &  Co.  v.  Sewerage 
&  Water  Board  of  New  Orleans  [La.]  40  So. 
855. 

45.  Fitzhugh  v.  Mason  [Cal.  App.]  83  P. 
282. 

4S.  Where  an  architect  failed  to  furnish 
plan.s  for  a  building  costing  within  $-^50,000 
as  required  by  the  contract  by  whicli  he  was 
also  to  supervise  the  building,  and  did  not 
conform  to  plans  already  made  for  one  cost- 
ing -within  that  sum,  the  employers  could 
terminate  the  contract,  and  it  was  not  nec- 
essary for  them  to  request  that  tlie  plans 
be  altered  so  tliat  the  cost  would  come  with- 
in the  stipulated  amount.  Horgan  &  Slat- 
tery  v.  New  York,   100  N.  Y.  S.  68. 

47.  See  5  C.  L.  467. 

48.  Held  nothing  due  plaintiff  at  the  time 
of  filing  his  lien,  for  furnishing  material  and 
doing  mason  work  for  a  church,  after  de- 
ducting amount  paid  and  cost  of  completion. 
Condon  v.  Cliurch  of  St.  Augustine.  98  N.  Y. 
S.  253.  Evidence  in  action  for  price  of  con- 
structing a  system  of  machinery  for  ice 
making  lield  insufficient  to  show  a  new 
agreement  that  defendant  should  make  re- 
pairs, additions,  and  clianges  at  plaintiff's 
expense.  Callahan  v.  O'Rourke,  96  N.  Y.  S. 
1010.  Where  the  obligor  of  tlie  bond  con- 
tended that  the  collapse  of  a  building  was 
due  to  defective  plans,  and  the  owner  recon- 
structed the  building  at  a  less  cost  than  the 
original  plans  called  for  an  eironeous  in- 
struction that  the  measure  of  damages  was 
the  difference  between  what  it  cost  to  com- 
plete it  and  the  original  contract  price  -was 
not  harmless.  Tliompson  v.  Cliaffee  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.   167,   89  S.   W.  285. 

4!).  Where  owner  was  slow  in  making  ob- 
jection and  it  was  doubtful  whether  contract 
required  three  coats  of  plaster.  Sweatt  v. 
Hunt   [Wash.]   84  P.  1. 
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may  assume  the  contract  and  complete  the  work.^°  If  the  contractor's  surety  di- 
rects the  o^aier  to  complete  abandoned  work,  the  owner  is  entitled  to  a  reasonable 
compensation  for  supervising  the  work  of  completion.^^ 

§  8.  Architect's  and  other  certificates  of  pei-formance,  and  arhitration  of  dis- 
putes.^'-— The  effect  of  the  certificate  of  the  architect  or  other  person  in  charge  of 
the  work  as  to  the  completion  of  the  work,  or  as  to  tJie  work  done  or  matarial  fur- 
nished, is  a  question  of  intention  to  be  derived  from  term.s  of  tlic  contract.'^  Where 
it  is  stipulated  that  payments  shall  be  made  only  upon  his  certificate,  its  production 
is  a  condition  precedent  to  the  contractor's  right  of  recovery,^*  in  the  absence  of  a 
showing  that  it  is  arbitrarily  or  fraudulently  withlield,^^  or,  unless  waived. ^°     Pro- 


50.  Error  to  exclude  testimony  of  one  of 
the  sureties  on  the  bond  that  if  the  other 
sureties  had  assumed  to  complete  a  building 
abandoned  by  the  contractor,  he  had  no  part 
in  such  action.  Bartley  v.  Comer  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  816,  89  S.  TV.  82.  It 
being  contended  that  the  sureties  had  en- 
gaged to  pay  for  certain  materials  and  the 
bond  being  introduced  for  the  purpose  of 
showing  who  the  sureties  were,  it  was  not 
reversible  error  to  refuse  to  charge  that  the 
bond  was  introduced  only  to  show  who  the 
sureties  ■were.     Id. 

51.  Donlan  v.  American  Bonding  &  Trust 
Co.,  13a  X.  C.  212.  51  S.  E.  924.  But  was  not 
entitled  to  a  preference  of  his  claim  against 
laborers  and  materialmen,  and  so  could  not 
deduct  it  from  amount  in  his  hands  due 
contractor,  before  paying  for  labor  and  ma- 
terial.    Id. 

53.     See  5  C.  L.   467. 

53.  Where  contract  for  railroad  construc- 
tion provided  that  progress  estimates  were 
only  approximate  and  should  not  govern  the 
chief  engineer's  final  estimate,  and  the  en- 
gineer died  before  the  completion  of  the  con- 
tract, his  successor  had  full  power  to  change 
estimates  already  made  though  some  of  them 
were  marked  final.  Fruin-Bambrick  Const. 
Co.  v.  Ft.  Smith  &  W.  R.  Co.,  140  F.  465.  The 
a.rchitect's  certificate,  in  the  absence  of  ex- 
press language,  is  not  conclusive  to  the  ex- 
tent of  precluding  the  owner  from  showing 
that  the  materials  were  inferior  or  the  w^ork 
poorly  done  or  from  showing  other  viola- 
tions of  the  contract.  Mercantile  Trust  Co. 
V.  Hensey,  27  App.  D.  C.  210.  Provision  that 
his  decision  as  to  meaning  of  plans  and 
specifications  should  be  final  referred  only 
to  doubtful  terms  of  contract.  Dyer  v.  Mid- 
dle Kittitas  Irr.  Dist.,  40  Wash.  238,  82  P. 
301.  Under  contract  providing  for  payment 
In  instalments  on  the  certificate  of  the  archi- 
tect, but  that  certificate  should  not  lessen 
the  final  responsibility  of  the  contractor  nor 
exempt  him  from  liability  to  make  good  de- 
fective work,  where  plaintiff  had  not  sub- 
stantially performed  he  could  not  recover 
final  payment  though  he  had  procured  the 
certificate.  Olsen  v.  Schwarzwaelder,  109 
App.  Div.  282,  95  X.  Y.  S.  651.  In  such  case 
certificate  is  conclusive  as  to  matters  within 
the  knowledge  of  the  architect  at  the  time 
he  made  it.  Hebert  v.  Dewey  [Mass.]  77  N. 
E.    822. 

54.  Provision  that  payments  intermediate 
or  final  shall  be  made  only  upon  certificates 
as  to  the  extent  and  value  of  ivork  done  or 
materials  furnished  is  valid  and  binding. 
Bush  V.  Jones  [C.  C.  A.]  144  F.  942.  Though 
certificate  should  have  been  given  and  work 


was  properly  done,  honest  refusal  to  give 
bars  recovery.  Hebert  v.  Dewey  [Mass.] 
77  X.  E.  822.  Action  properly  dismissed 
where  there  was  no  proof  of  waiver  of  cer- 
tificate or  that  it  w^as  unreasonably  refused, 
but  affirmative  proof  of  nonperformance. 
Greenberg  v.  Mendelson,   97  N.  Y.   S.   765. 

55.     The    right    of    the    contractor    to    re- 
cover  his   final   payinent   cannot   be   defeated 
by  a   mere   arbitrary  refusal  on   the   part  of 
the   owner's  architect  to   furnish   the  certifi- 
cate ■where   the  contract   is   fully   performed. 
Wyman  v.  Hooker  [Cal.  App.]   83  P.  79.     Cer- 
tificate   "was    not    required    where    architect 
did    not    exercise    his     honest    judgment    in 
withliolding  it  from  plaiiitiff.     Hart  v.  Cars- 
ley  Mfg.  Co.,  116  111.  App.  159.      Evidence  con- 
sidered and  held   to   show  bad  faith   on   part 
of    architect    in    ■withholding    certificate.      Id. 
Architect    may    testify    as    to    his    intent    in 
withholding  a  certificate  where  the  question 
is  as  to   his   honest  judgment.     Id.      Owner's 
instructions    in    regard    to    plaintiiS's    charge 
of  collusion  properly  refused  on  the  ground 
that  it  was  not  necessary  to  specially  define 
collusion    and    that    undue    prominence    was 
given    to    certain    matters    touching    the    bad 
faith     of     the     architect     to     the     exclusion 
of    more    important    evidence    on    the    same 
question.     Id.     Instruction  as  to  the  right  of 
plaintiff    to    recover    ■without    a    certificate    if 
the  architect  acted  in  bad  faith  and  withheld 
the  certificate,  held  not  objectionable.     Fitz- 
gerald V.  Benner,   120   111.  App.   447.     Instruc- 
tion   as    to    necessity   for   production   of   cer- 
tificate did   not  assume   that   owner   directed 
the    architect    to     withhold ,  the     certificate; 
nor   tell   the   jury    to    disregard    the   decision 
of    the     architect    if    the    work     was     com- 
pleted;    nor     thiat     plaintiff     could     recover 
though  damages  for  delay  might  exceed  the 
balance    due.      Id.      Instruction    held    not    to 
assume  as  a  fact  that  defendant  directed  his 
architect    to    •withhold     the    final    certificate 
from  plaintiff.     Fitzgerald  v.  Benner,   219  111. 
485,  76  N.  E.  709.     Instruction  held  to  inform 
jury  as  to  ■what  ivould  be  bad  faitli  and  ab- 
sence   of    just    cause    in   failure    of   architect 
to  deliver  certificate  to  contractor.     Id.     Re- 
covery may  be  had  without  certificate   if  ar- 
chitect    willfully    or    arbitrarily     refuses     to 
give   it.     Hebert  v.   Dewey    [Mass.]    77   N.    E. 
822.     The  fact  that  when  the  contractor  ap- 
plied   for    the    certificate    the    architect    re- 
quired   certain    additional    work    as  a   condi- 
tion    to    granting    it    and     tliat    such    work 
was    done,    but    the    certificate    still    refused, 
was    not    Sfufficient    as    a    matter    of    law    to 
show    excuse    for    not    obtaining    the    certifi- 
cate,   since    the    architect    might    liave    dis- 
covered other  things  in  the  meantime  which 


IDO 
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visions  making  him  the  final  arliitw  of  questions  arising  under  the  contract  are 
generally  held  to  be  valid,  and  make  his  decision  conclusive  and  binding  upon  the 
parties/'^'in  the  absence  of  fraud  or  mistake,^*  but  this  rule  does  not,  of  course,  ap- 
ply where  it  is  subsequently  agreed  that  his  decision  shall  not  be  relied  on.^^  Where 
it  is  agreed  that  instalments  shall  be  determined  by  a  person  named  but  anotlier 


justified  a  refusal.  Id.  Where  certificate 
was  fraudulently  withheld  interest  was  al- 
lowed contractor  from  the  time  it  should 
reasonably  have  been  given.  Fruin-Bam- 
brick  Const.  Co.  v.  Ft.  Smith  &  W.  R. 
Co..  140  F.  465.  Substantial  compliance 
with  the  contract,  while  essential  to  such 
showing-,  is  not  alone  suflicient.  Would 
substitute  judgment  of  jury  for  that  of  arch- 
itect. Bush  V.  Jones  [C.  C.  A.]  144  F.  942. 
Instruction  that  honest  substantial  perform- 
ance would  justify  recovery  held  not  sub- 
ject to  objection  that  it  ignored  plaintiff's 
obligation  to  show  excuse  for  not  obtain- 
ing a  certificate  in  view  of  jury's  special 
findings  of  bad  faith  on  the  part  of  archi- 
tect and  of  other  instructions.  Hart  v.  Cars- 
ley  Mfg.  Co.,   116   111.   App.   159. 

58.  A  provision  requiring  a  certificate  from 
the  architect  to  be  obtained  ten  days  prior 
to  payment  for  the  work,  held  waived  by  re- 
fusal to  pay,  on  other  grounds  than  failure 
to  obtain  the  certificate.  Andrew  Lohr  Bot- 
tling Co.    V.   Ferguson,    122    111.    App.    270. 

57.  Robertson  v.  Grand  Rapids  [Minn.] 
104  N.  W.  715.  Where  contract  provides  that 
certificate  shall  be  conclusive.  Barbee  v. 
Findlay  [111.]  77  N.  E.  590.  Contract  held  to 
make  architects'  decision  final  as  to  fulfill- 
ment of  contract  so  that  their  acceptance 
of  building  as  a  substantial  compliance  was 
binding  on  owner,  and  their  acceptance 
would  be  regarded  as  his  acceptance.  An- 
drew Lohr  Bottling  Co.  v.  Ferguson,  122 
111.  App.  270.  City  engineer's  certificate  for 
payment  held  conclusive  as  to  amount  of 
lumber  properly  left  in  a  tunnel  in  absence 
of  evidence  that  he  included  material  im- 
properly left  there.  City  of  Chicago  v.  Duffy, 
117  111.  App.  261.  It  was  very  doubtful 
whether  certain  language  in  the  contract  in 
question  made  the  architect  the  final  arbiter 
of  damages  for  delay.  Fitzgerald  v.  Ben- 
ner,  120  111.  App.  447.  Wliere  contract  pro- 
vides that  instalments  of  contract  price  to 
be  paid  by  defendant  shall  be  deterniined 
by  its  named  engineer  his  estimate  and  cer- 
tificate are  binding  on  botli  parties  in  ab- 
sence of  fraud  while  he  continues  to  act  in 
capacity  of  engineer.  Seretto  v.  Rockland, 
etc.  R.  Co.  [Me.]  63  A.  651.  If  the  contract 
gives  the  owner  the  right  to  himself  com- 
plete the  work  upon  failure  of  the  contractor 
to  make  it  satisfactory  to  the  architect 
(Payne  v.  Roberts  [Pa.]  64  A.  86),  the  de- 
cision of  the  latter  tliat  the  work  is  not  sat- 
isfactory entitles  the  owner  to  take  charge 
of  the  work  regardless  of  mistaken  judg- 
ment or  dishonest  purpose  on  the  part  of  tlie 
architect  if  there  is  no  collusion  between 
him  and  the  owner  (Id.).  Evidence  held  not 
to  show  collusion.  Id.  Decision  of  engineer 
in  railroad  construction.  Fruin-Bambrick 
Const.  Co.  V.  Ft.  Smith  &  W.  R.  Co.,  140  F. 
465;  Choctaw  &  M.  R.  Co.  v.  Newton  [C.  C. 
A.]  140  F.  225.  Decision  of  board  as  to  de- 
crease in  cost  due  to  change  omitting  the 
fireproofing   of   wood   in   the   construction   of 


a  foundry  held  binding.  Conners  v.  U.  S. 
[C.  C.  A.]  141  P.  16..  A  provision  that  the 
i  engineer  of  the  contractor  shall  make  esti- 
mates of  work  done  as  a  basis  for  pay- 
ment of  subcontractor  and  that  liis  decision 
on  disputed  questions  sliall  be  conclusive  is 
valid  and  his  determination  is  prima  facie 
conclusive  as  to  matters  fairly  and  lionestly 
decided.  Contract  with  subcontractor.  Ed- 
wards  V.   Hartshorn    [Kan.]    82   P.   520.. 

58.  In  case  of  fraud  or  mistake  sufficient 
to  imply  bad  faith,  his  decision  is  not  bind- 
ing. Instruction  proper.  Edwards  v.  Harts- 
horn [Kan.]  82  P.  520.  Evidence  held  to 
show  that  final  estimates  by  engineer  of  con- 
tractor were  not  lionestly  made  and  discrep- 
ancies showed  palpable  mistake.  Id.  That 
tlie  chosen  umpire  was  defendant's  employee 
did  not  itself  weaken  the  decision,  but  the 
law  requires  of  a  person  so  situated  the  ut- 
most diligence  and  good  faith.  Id.  Though 
the  engineer  w^as  not  required  to  personally 
do  all  the  work,  the  inistakes  of  his  subordi- 
nates became  his  if  he  adopted  them  in  niak- 
ing  up  his  final  estimates.  Id.  Contractor 
cannot  recover  any  sum  in  excess  of  that 
allowed  by  the  engineer  vinless  the  con- 
tractor shows  that  the  former  was  guilty  of 
collusion  or  fraud  or  showed  such  arbitrary 
and  wanton  disregard  of  complainant's  plain 
rights  under  the  contract  as  to  be  equivalent 
to  fraud,  or  committed  errors  or  mistakes 
to  the  complainant's  prejudice  so  gross  and 
palpable  as  to  leave  no  doubt  in  the  mind 
of  the  court  that  grave  injustice  wa,s  done. 
Fruin-Bambrick  Const.  Co.  v.  Ft.  Smith  & 
W.  R.  Co.,  140  F.  465;  Choctaw  &  M.  R.  Co. 
V.  Newton  [C.  C.  A.]  140  F.  225.  The  evi- 
dence must  be  "overwhelming,"  "beyond  a 
reasonable  doubt"  or  "free  from  all  doubt 
and  convincing"  and  a  direction  to  a  master 
that  to  set  aside  the  award  the  evidence 
must  be  "reasonably  convincing"  did  not 
give  a  sufficient  measure  of  proof.  Id.  Evi- 
dence regarding  amount  and  proper  classifi- 
cation of  work  and  material  for  railroad 
construction  held  insufficient  to  show  fraud 
or  bad  faith  on  the  part  of  the  chief  en- 
gineer in  making  final  estimates  so  as  to 
warrant  setting  aside  or  increasing  such 
estimates.  Id.  Evidence  held  to  show  bad 
faith  in  the  examination  on  which  was  based 
a  reclassification  of  certain  sections  in  rail- 
road construction,  and  that  the  final  esti- 
inate  should  be  disregarded  as  collusive,  dis- 
honest, grossly  erroneous,  and  unjust  and 
the  first  classification  restored.  Fruin-Bam- 
brick Const  Co.  V.  Ft.  Smith  &  W.  R.  Co., 
140  F.  465.  Engineer's  disallowance  of  claim 
for  grubbing,  in  railroad  construction,  held 
grossly  unjust  and  his  construction  of  the 
contract  in  this  respect  palpably  wrong.      Id. 

59.  Petition  stated  cause  of  action  for 
balance  of  compensation  for  railroad  work 
though  it  stated  that  the  decision  of  an  um- 
pire should  be  final  and  that  a  decision  was 
made,  wliere  it  also  stated  that  it  liad  been 
set  aside  by  agreement  as  incorrect  and  de- 
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person  is  sulistituted  by  the  owner  and  the  appointment  acquiesced  in  l)y  tlic  par- 
ties, his  determination  is  binding,  and  the  o^vner  is  estopped  from  denying  his  au- 
thority.^*' In  the  absence  of  a  provision  to  the  contrary,  no  particulai  form  of  cer- 
tificate is  necessary.''^ 

There  is  a  conflict  of  authority  as  to  the  validity  of  provisions  making  final  the 
decision  of  arbitrators  as  to  disputed  questions,  some  courts  holding  them  to  be 
valid,^"  -wliile  others  regard  them  as  being  contrary  to  pul)lic  policy.^^  They  are  ex- 
pressly forbidden  by  statute  in  some  states.^*  AYhat  ((uestions  are  to  be  submitted 
depends  on  the  terms  of  the  contract."^  Such  provisions  do  not  maJce  arbitration  a 
condition  precedent  to  suit  in  the  absence  of  a  stipulation  to  that  effect.'*'' 

§  9.  Acceptance.^' — As  a  general  rule  the  acceptance  and  appropriation  of 
the  work  by  the  o^^^ler,''^  ^^•ith  knowledge  of  all  the  facts  and  circumstances,''®  and  in 
the  absence  of  an  agreement  to  the  contrary,"'*  is  a  waiver  of  defects,"^  thougli  in 
some  states  it  only  oj^erates  to  render  him  liable  for  the  contract  pri(*e,  less  any 
damages  he  may  have  suffered  by  reason  of  a  failure  to  stricth'  comply  with  the 
contract.'-     The  o'vvner  may  show  that  the  acceptance  was  conditional  and  that  the 


fendant  had  promised  to  make  correct  esti- 
mates but  iiad  failed.  Edwards  v.  Harts- 
horn   [Kan.l    82   P.    520. 

60.  Substituted  engineer  in  railroad  con- 
struction. Seretto  v.  Rockland,  etc.  R.  Co. 
[Me.]   63  A.  651. 

61.  Written  reports  of  engineers  of  their 
estimates  of  work  done  held  sufficiently  ex- 
plicit to  comply  with  terms  of  contract. 
Seretto  v.  Rockland,  etc.  R.  Co.  [Me.]  63  A. 
651.  Is  sufficient  if  certificate  gives  data 
required  by  contract.     Id. 

62.  Provision  held  not  ineffectual  as  de- 
priving the  court  of  jurisdiction  over  a  con- 
troversy. Conners  v.  U.  S.  [C.  C.  A.]  141  F. 
16. 

63.  Clause  to  submit  legal  question  as  to 
duty  of  defendant  to  obtain  right  of  way  for 
contractor,  lield  void  as  depriving  a  party  of 
his  right  to  appeal  to  the  courts.  Sanitary 
Dist.  v.  McMahon  &  Montgomery  Co.,  110  111. 
App.  510.  Provision  assuming  to  make  final 
decision  of  arcliitect  or  arbitrator  on  dis- 
puted questions  held  voi.-i.  Maitland  v.  Reed 
[Ind.  App.]  77  N.  E.  290.  In  action  by  con- 
tractor for  delay,  defense  that  such  claims 
should  be  arbitrated  was  bad,  as  court  would 
not  recognize  unexecuted  agreements  to  ar- 
bitrate. Havens  v.  Robertson  [Xeb.]  106  N. 
W.    335. 

64.  Under  Rev.  St.  §  8229.  declaring  void 
stipulations  disabling  a  party  from  enforc- 
ing contract  rights  in  ordinary  tribunals. 
Huber  v.  St.  Joseph's  Hospital  [Idaho]  83 
P.  768. 

65.  Provisions  requiring  a  submission  of 
disputed  questions  to  tlie  architect  held  to 
apply  only  to  questions  between  the  con- 
tracting parties,  and  not  to  affect  the  rights 
of  tlie  owner  and  the  architect  under  their 
contract.  Attempt  to  invoke  provision  in 
garnishment  of  amount  due  architect.  East- 
ham  Bros.  V.  Blanchette  [Tex.  Civ.  App.]  94 
S.  W.  441.  Clause  to  submit  questions  rela- 
tive to  execution  of  contract  did  not  include 
question  whetlier  owner  was  liable  for  delay. 
Sanitary  Dist.  v.  McMahon  &  Montgomery 
Co.,  110  111.  App.  510.  Question  whether  ar- 
chitect was  honestly  dissatisfied  with  con- 
tractor's work  could  not  be  referred  to  ar- 
chitect witli  right  of  appeal  to  arbitrators. 
Payne  v.  Roberts  [Pa.]  64  A.  86.     Wliere  con- 


tract required  the  wood  for  a  foundry  to  be 
fireproofed.  but  it  was  decided  not  to  fire- 
proof it,  the  change  was  within  the  provis- 
ion of  the  contract  reqtiiring  a  board  to  de- 
cide as  to  increase  or  decrease  of  cost  due  to 
changes  and  the  award  was  binding.  Con- 
ners v.  U.  S.   [C.  C.  A.]   141  F.  16. 

60.  An  agreement  to  submit  questions  as 
to  damage  for  delay  will  not  prevent  a  suit 
in  the  first  instance  for  such  damages  un- 
less it  is  unequivocably  provided  tliat  arbi- 
tration shall  be  either  a  condition  precedent 
to  suit,  or  the  only  mode  of  assessiiig  the 
damages.  Adams  v.  Haigler,  123  Ga.  659,  51 
S.  E.  638.  "Where  contract  provided  that  dis- 
puted questions  should  be  settled  by  the  ar- 
chitect, but  that  the  parties  might  appeal  to 
an  arbitrator  in  certain  cases,  an  appeal  was 
not  a  prerequisite  to  an  action.  Maitland  v. 
Reed  [Ind.  App.]  77  N.  E.  290.  Clause  that 
arbiter  should  decide  all  questions  arising 
under  the  contra.ct  was  not  a  condition  prec- 
edent to  an  action  on  the  contract.  Sanitary 
Dist.  V.  McMahon  &  Montgomery  Co.,  110  111. 
App.  510. 

67.  See  5  C.  L.  470. 

68.  Where  screens  furnished  and  fitted 
did  not  comply  with  the  contract  and  defend- 
ant requested  contractor  to  remove  them,  de- 
fendant's failure  to  remove  them  was  not  an 
acceptance.  Higgins  Mfg.  Co.  v.  Pearson 
[Ala.]   40  So.  579. 

69.  But  settlement  and  taking  possession 
of  a  building  in  excusable  ignorance  of  de- 
fects does  not  preclude  recovery  for  defec- 
tive construction.  Inexperienced  widow  re- 
lying on  contractor.  Ekstrand  v.  Barth,  41 
Wash.   321,   83   P.   305. 

70.  Ta.king  possession  under  agreement 
that  tlie  occupancy  shall  not  waive  defects 
is  not  an  acceptance  so  as  to  render  the 
owner  liable  for  the  contract  price.  East- 
ham  Bros.  v.  Blanchette  [Tex.  Civ.  App.]  94 
S.  W.  441. 

71.  Acceptance  of  system  of  machinery  for 
ice  making  shown  by  use  until  the  end  of 
the  season  and  request  for  indulgence  as  to 
payments  though  defendant  complained  of 
the  work.  Callahan  v.  O'Rourke,  96  X.  T.  S. 
1010. 

73.  Where  the  work  is  accepted  and  ap- 
propriated by  the  owner  he  is  liable  for  tha 
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conditions  have  not  been  complied  with/^  Whetheir  the  Avork  has  been  accepted 
is  a  question  of  fact.'^*  A  failure  to  accept  or  reject  the  work  within  the  time  fixed 
by  the  contract  amounts  to  an  acceptance.'''  Mere  use  is  not  necessarily  an  accept- 
ance."'^ An  agent  of  the  architect  employed  to  see  that  the  contractor  performs 
his  work  has  no  authorit}'  to  accept  the  work  of  the  architect.'' 

§  10.  Payment J^ — No  time  being  fixed  for  payment,  the  law  provides  that  it 
be  made  upon  com^pletion  of  the  contract."  Where  the  contract  provides  for  the- 
payment  of  instalments  during  the  progress  of  the  work,  the  owner's  ol)ligation  to 
pay  the  sums  stated  becom.es  fixed  when  the  building  reaches  the  stage  required;"' 
and  suit  may  be  brought  therefor  though  the  contract  is  entire  and  has  not  been 
fully  performed.*^  A  demand  by  the  contractor  for  additional  security  for  the 
payment  of  future  instalments  does  not  Justify  a  refusal  by  the  owner  to  pay  in- 
stalments already  due.^-  The  contractor  may  conclude  himself  by  agreement  not 
to  request  Jhirther  payment  until  a  part  of  the  work  is  completed.^'  An  order  on 
a  fictitious  drawee  is  not  payment,  and  a  tender  back  of  the  order  is  not  a  pro- 
requisite  to  an  action  to  recover  the  amoimt  due  thereon.^* 

§  11.  Subcontracts.^^ — A  provision  in  the  principal  contract  that  a  superin- 
tendent shall  determine  all  damages  arising  from  any  cause  and  that  his  decision 
shall  be  binding  on  the  parties  does  not  bind  the  subcontractor  in  the  absence  of 
any  indication  that  it  shall  apply  to  him.^®  It  is  sometimes  provided  that  the  sub- 
contractors have  free  transportation  for  machinery  or  tools.^^  Where  a  substitu- 
tion of  work  is  made  by  the  authorized  agent  of  the  contractor,  and  fully  performed 


contract  price,  less  any  damages  he  may 
have  suffered  by  reason  of  failure  on  the 
part  of  the  contractor  to  strictly  comply  with 
the  contract.  Hart  v.  Carsley  Mfg'.  Co.,  116 
111.  App.  159.  The  mere  fact  that  he  receives 
the  work  without  objection  does  not  bar  his 
rig-ht  to  damages  for  failure  to  properly  per- 
form.    MaGirl  v.   Hastings,   120   111.  App.   276. 

73.  In  an  action  for  the  balance  due  on 
a  building  contract,  an  affidavit  of  defense 
which  stated  that  the  work  had  not  been 
completed  according  to  the  terms  of  a  condi- 
tional acceptance,  held  sufficient.  Rose  v. 
Independent  Chevra  Kadisho   [Pa.]   64  A.  401. 

74.  Finding  tliat  contract  was  fully  com- 
pleted and  accepted  by  arcliitect  that  he  is- 
sued certificate  of  final  payment  and  that 
ow^ner  took  possession  held  responsive  to  is- 
sue as  to  performance  of  contract.  Wyman 
v.  Hooker  [Cal.  App.]  83  P.  79. 

75.  Under  contract  providing  that  no 
charge  was  to  be  made  for  well  unless  It 
produced  certain  amount  of  water,  that  de- 
fendant was  to  test  it  and  accept  or  reject  it 
witliin  specified  time,  and  tliat  if  rejected, 
plaintiff  should  have  opportunity  to  dig  it 
deeper.  Hagadorn  v.  McNair,  109  App.  Div. 
759,  96  N.  Y.  S.  417. 

76.  Use  of  well  which  was  on  defendant's 
land  and  for  which  he  furnished  casing  held 
not  to  constitute  acceptance.  Hahl  v.  Deutsch 
[Tex.  Civ.  App.]  94  S.  W.  443. 

77.  Where  price  for  erecting  an  elevator 
was  to  be  paid  wlien  elevator  Avas  accepted 
by  the  architect.  Louisville  Foundry  &  Ma- 
chine Co.  v.  Patterson  [Ky.]   93  S.  W.  22. 

78.  See  5  C.  L.  471. 

79.  Gurski  v.  Doscher,  98  N.  Y.  S.  588. 

80.  Milske  v.   Steiner   [Md.]    63  A.   471. 

81.  Suit  for  instalment  after  uncompleted 
building  blown  down.  Milske  v.  Steiner 
IMd.]  63  A.  471. 


82.  Refusal  justified  discontinuance  of 
work.  Seretto  v.  Rockland,  etc.,  R.  Co.  [Md.] 
63  A.  651. 

83.  Plaintiff  during  tlie  progress  of  the 
work  signed  a  memorandum  by  wliich  he 
agreed  to  ask  for  no  more  money  until  all 
the  plastering  was  completed  provided  he  re- 
ceived $2,000,  which  he  did.  Held  the  plaster- 
ing never  liaving  been  completed,  plaintiff 
was  not  justified  in  refusing  to  continue  the 
work  because  of  failure  to  pay  him  for  extra 
work.  Condon  v.  Churcli  of  St.  Augustine, 
98  N.  Y.  S.  253. 

84.  Where,  in  awarding  a  contract  for  the 
construction  of  a  factory,  the  owners  specify 
tliat  the  contractors  shall  accept  in  part  paj'- 
ment  an  order  on  a  citizens'  committee  for 
a  sum  supposed  to  have  been  subscribed  to 
secure  the  location  of  tlie  factory  at  that 
place  and  the  contractor  marks  tlie  letter 
embodying  the  contract  "accepted,"  but  it 
afterward  develops  that  no  citizens'  commit- 
tee ■was  appointed  and  no  money  was  raised, 
the  order  cannot  be  considered  as  absolute 
payment,  and  the  tender  back  of  tlie  order 
not  a  prerequisite  to  the  bringing  of  suit  for 
tlie  amount  due  tliereon.  Weller  Co.  v.  M^ash- 
ington,  Gordon  &  Co.,  7  Ohio  C.  C.  (N.  S.)  303. 

S,").     See  5  C.  L.  471. 

SiS.  So  as  to  conclude  him  by  superintend- 
ent's certificate  that  the  contractor  was  en- 
titled to  recover  of  him  $3,000  for  delay  in 
furnishing  material.  Modern  Steel  Structural 
Co.  V.  English  Const.  Co.   [Wis.]  108  N.  W.  70. 

87.  Where  subcontract  to  do  grading  pro- 
vided that  plaintiff  should  have  free  trans- 
portation for  his  tools  to  a  certain  place  he 
was  entitled  to  recover  what  it  cost  him  to 
freight  the  tools  to  a  different  point  for 
which  the  freight  was  less.  Snyder  v.  Patton 
&  Gibson  Co.  [Mich.]  12  Det.  Leg.  N.  1041,  106 
N.  W.  1106. 


Cur.  Law.     BUILDING  AND  COATSTEUCTION  CONTRACTS  §  12.       493 


by  the  subcontractor,  the  latter  is  entitled  to  recover  the  amount  certified  to  be  due 
by  such  agent  as  per  contract  though  the  work  is  not  completed  as  originally  con- 
templated.^^ Failure  on  the  part  of  the  contractor  to  make  estimates  and  pa^inents 
as  required  by  the  contract  justifies  an  abandonment  of  the  work  by  the  subcon- 
tractor.^'' 

The  subcontractor  is  liable  to  the  contractor  for  failure  to  make  seasonable 
delivery  of  material  according  to  contract,  making  it  impossible  for  the  contractor 
to  proceed  with  his  work,^°  and  the  fact  that  the  failure  to  deliver  is  unavoidable 
because  of  delay  in  manufacturing  or  forwarding  the  material  is  no  defense  in  the 
absence  of  a  contract  stipulation  to  that  effect.^^  That  a  subcontractor  buys  ma- 
terials for  the  purpose  of  performing  his  contract  with  the  principal  contractor  does 
not  render  the  latter  liable  to  the  seller.^- 

The  contractor  is  entitled  to  deduct  from  the  subcontract  price  the  value  of 
work  not  finished  l)y  the  subcontractor.^^  A  provision  that  the  subcontractor  shall 
not  be  paid  until  the  principal  contractor  has  been  paid  by  the  ovrner  is  valid  and 
prevents  a  recovery  by  the  subcontractor  before  such  payment  is  made.'''*  The 
rights  of  subcontractors  are  fixed  and  determined  at  the  death  of  the  principal  con- 
tractor, unless  the  pei*sonal  representative  undertakes  to  complete  the  work."^ 

§  12.  Bondsy^' — A  private  bond  given  by  the  contractor  for  the  sole  benefit 
of  the  owner  cannot  be  enforced  for  the  benefit  of  materialmen  having  claims 
against  the  contintctor."^  In  Louisiana  the  owner  is  required  to  exact  a  bond  for 
the  protection  of  laborers  and  materialmen,  and  in  default  thereof  he  becomes  per- 
sonally liable  to  them.®*     Where  a  bond  is  given  to  secure  the  owner  against  suits 


88.  Where  instead  of  grading,  subcon- 
tractor by  direction  of  contractor's  engi- 
neer did  work  to  enable  a  railroad  to  run 
its  first  train  by  a  given  date  in  order  to  re- 
ceive certain  taxes.  "W.  O.  Johnson  &  Sons  v. 
Des  Moines,  etc.,  R.  Co.  [Iowa]  105  N.  W. 
509.  It  ■vvas  immaterial  whether  the  subcon- 
tractor served  notice  on  the  railroad  of  its 
claim  against  the  contractor,  within  thirty 
days  after  completing  the  work,  or  whether 
anything  was  then  due,  Tvhere  at  the  tiine  of 
bringing  suit  against  the  railroad  to  enforce 
the  lien  the  railroad  was  indebted  to  the 
contractor  in  an  amount  greatly  in  excess  of 
the  subcontractor's  claim.     Id. 

89.  Neither  subcontractor  nor  bondsmen 
liable  to  original  contractor  where  perform- 
ance was  prevented  by  such  failure.  Brock  v. 
Williams  [Okl.]  S2  P.  922. 

90.  Subcontractor  liable  for  all  valid 
claims  necessarily  paid  by  contractor  to  ein- 
ployes  and  other  subcontractors  by  reason  of 
the  delay.  Modern  Steel  Structural  Co.  v. 
English  Const.  Co.  [Wis.]  108  N.  W.  70.  Sal- 
ary of  superintendent  paid  during  the  delay 
held  proper  item.  Id.  Certain  other  items 
considered  and  allowed.  Id.  That  the  con- 
tractor paid  his  employes  and  subcontractors 
the  amounts  they  lost  by  reason  of  the  sub- 
contractor's failure  to  furnish  material  in 
time,  without  giving  notice  to  the  subcon- 
tractor, did  not  preclude  recovery  by  con- 
tractor from  subcontractor  of  such  losses.  Id. 
Where  after  the  subcontractor's  default  the 
principal  contract  was  made  to  include  addi- 
tional work,  the  subcontractor  was  liable 
only  for  time  shown  to  have  been  lost  by  the 
contractor  in  completing  the  work  covered 
by  the  original  contract.     Id. 

91.  Modern  Steel  Structural  Co.  v.  English 
Const.  Co.   [Wis.]   108  N.  W.  70. 


92.  Kruse  V.  Wilson  [Cal.  App.]   84  P.  442. 

93.  A  subcontractor  yvYio  engaged  to  do 
certain  work,  which  included  the  digging  of 
a  trench,  but  did  not  in  fact  dig  the  trench, 
could  not  recover  tlie  full  contract  price 
though  the  omission  was  excusable,  and 
though  the  principal  contract  placed  upon  the 
contractor  the  duty  of  digging  the  trench, 
but  the  item  should  be  deducted  from  the 
contract  price.  Scanlon  v.  Muller,  98  N.  T. 
S.  662.  In  action  by  subcontractor  against 
contractor  for  an  unpaid  balance  for  doing 
grading  the  question  whether  a  certain  suin 
should  have  been  allowed  defendant  for 
plaintiff's  failure  to  finish  his  job  was  for 
tlie  jury.  Snyder  v.  Patton  &  Gibson  Co. 
[Mich.]   12  Det.  Leg.  N.  1041,   106  N.  W.   1106. 

94.  There  is  no  debt  against  tlie  con- 
tractor until  he  has  been  so  paid  and  no  re- 
covery can  be  had  by  the  subcontractor.  No 
claim  provable  in  bankruptcy.  Debt  did  not 
arise  when  material  was  furnished.  Provis- 
ions did  not  merely  defer  payment.  In  re 
Ellis  [C.  C.  A.]  143  F.  103.  An  aflidavit  of 
defense  that  payment  to  a  subcontractor  was 
not  to  be  made  until  the  work  had  been  paid 
for  by  the  city  was  sufficient  without  aver- 
ment that  the  contractor  had  fully  performed 
and  tliat  tlie  refusal  of  the  city  to  pay  was 
unwarranted.  Vulcanite  Paving  Co.  v.  Mc- 
Nichol  [Pa.]  64  A.  325. 

95.  Bergin  v.  Braun,  3  Ohio  N.  P.  (N.  S.) 
150. 

9(5.      Sep  5  C.  L.  472. 

97.  For  which  neither  the  owner  nor  his 
property  is  liable.  Herpolsheimer  v.  Hansell- 
Elcock  Co.  [Mich.]  12  Det.  Leg.  N.  485,  104 
N.  W.  671. 

98.  Bond  payable  to  owner  for  faithful 
performance  of  contract  to  satisfaction  of 
owner  is  not  such  bond  as  is  r. -quired  by  Act 
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growing  out  of  tlie  contract,  he  has  a  right  to  retain  it  until  tlie  suit?  ai'o  liarred 
by  limitations."*'  There  can  be  no  recovery  on  a  bond  for  the  performance  of  a 
building  contract  void  as  against  public  policy,  by  one  AA'ho  had  knowledge  of  its 
character.^ 

A  breach  of  a  covenant  hj  the  o\\Tier  will  not  release  the  surety  but  a  breach  of 
a  condition  will.^  An  unauthorized  payment  by  the  owner  to  the  contractor  ^  or  a 
material  change  in  the  contract  or  in  the  plans  *  will  release  the  surety  either  in 
toto  or  pro  tanto  unless  made  with  his  knowledge  and  consent,^  or  authorized  by 
the  terms  of  his  undertaking.''  Whether  the  surety  is  released  by  the  owner's  de- 
lay in  notifying  liim  of  the  principal's  default  may  depend  upon  the  terms  of  the 


No.  180,  p.  223,  of  1894.  Lhote  Lumber  Mfgr. 
Co.  V.  Dugue,  115"  La.  669,  39  So.  803;  Hughes 
V.  Smith,  114  La.  297,  38  So.  175,  reaffirmed. 
Stipulation  binding  contractor  to  complete 
building  "at  liis  own  cost  and  extiense  for 
labor,  material,"  etc.,  simply  meant  that  con- 
tractor and  not  owner  was  to  pay  cost  of 
construction.  Id.  Wliere  an  owner  sued  by 
a,  materialman  to  enforce  tlie  personal  lia- 
bility under  Act  No.  180,  p.  223,  of  1894.  for 
failure  to  exact  the  security  required  bj' 
statute,  calls  in  warranty  tlie  surety  on  the 
contractor's  bond  conditioned  merely  on  the 
faithful  performance  of  tlie  contract,  the  de- 
mand is  premature,  there  having  been  no 
settlement  between  the  owner  and  the  con- 
tractor.    Id. 

99.  Cusachs  &  Co.  v.  Sewerage  &  Water 
Board  [La.]  40  So.  855.  The  fact  that  the 
owner  was  indebted  to  the  contractor  was  no 
reason  for  compelling  him  to  give  up  the 
bond.     Id. 

1.  Paving  contract  without  competition. 
National  Surety  Co.  v.  Kansas  City  Hydrau- 
lic Press  Brick  Co.   [Kan.]   84  P.  1034. 

2.  A  demurrer  to  a  plea  in  bar  to  a  dec- 
laration on  the  contractor's  bond  held  prop- 
erly sustained  w^here  the  plea  was  based 
upon  the  failure  of  the  contractor  to  per- 
form certain  agreements  which  were  merely 
covenants  and  not  conditions.  Mercantile 
Trust  Co.  V.  Hensey,  27  App.  D.  C.  210. 

3.  Surety  released  in  toto  where  con- 
tractor was  permitted  to  overdraw  in  con- 
siderable amounts  without  certificates.  First 
Nat.  Bank  v.  Fidelity  &  Deposit  Co.  [Ala.]  40 
So.'  415.  Bond  construed  and  held  that  pro- 
vision "and  to  pay  claims  of  mechanics," 
etc.,  was  an  obligation  of  the  surety  and  did 
not  authorize  the  owner  to  pay  such  claims 
without  regard  to  certificates  or  estimates. 
Id.  "Where  there  was  only  one  general  ac- 
count between  the  owner  bank  a.nd  the  con- 
tractor, certain  transactions  considered  and 
held  not  to  be  a  mere  loan  of  money  to  the 
contractor  but  payments  in  violation  of  the 
provision  requiring  a  reserve  and  estimates 
and  certificates.  Id.  Proviso  in  the  bond  per- 
mitting the  owner  to  retain  and  pay  sums 
due  materialmen  if  he  wished,  but  stating 
that  the  surety  obligated  itself  to  save  him 
iiarmless  from  such  demands  and  to  relieve 
him  from  inquiring  into  them  was  not  a 
waiver  by  tlie  surety  of  the  requirement  that 
payments  should  be  made  on  certificates  and 
estimates  of  the  architect,  and  that  a  certain 
per  cent,  should  be  reserved.  Id.  A  pro- 
vision retaining  a  certain  percentage  is  not 
a  mere  collateral  securitj^  for  the  payment 
of  the  money  so  as  to  release  the  sureties 
orily  pro  tanto  but  is  a  condition  of  the  con- 


tract designed  as  much  to  insure  completion 
as  to  secure  pa,yment.  First  Nat.  Bank  v. 
Fidelity  &  Deposit  Co.  [Ala.]  40  So.  415.  The 
acceptance  by  ths  o\vner,  of  an  order  from 
the  contractor  to  pay  a  sum  of  money  after 
final  completion  and  acceptance  of  the  build- 
ing does  not  constitute  a  payment  by  the 
owner  prior  to  the  completion  of  the  build- 
ing or  an  assignment  of  the  contract  so  as 
to  release  the  sureties.  Hipwell  v.  National 
Surety  Co.    [Iowa]    105  N.   W.   318. 

4.  Under  Civ.  Code,  §  2819,  exonerating 
a  guarantor  if  by  any  act  of  the  creditor  the 
original  obligation  is  altered,  the  surety  was 
released  where  the  contract  price  was  $16,300 

j  and  the  owner  and  contractor  changed  the 
I  plans  and  increased  the  cost  ?315.  Alcatraz 
I  Masonic  Hall  Ass'n  v.  United  States  Fidelity 
&  Guaranty  Co.  [Cal.  App.]  85  P.  156.  Sure- 
ties on  a  bond  for  the  construction  of  a 
building  according  to  certain  plans  are  re- 
leased if  without  their  consent  the  plans  are 
subsequently  materially  changed.  Thomp- 
son v.  Chaffee  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  167,  89  S.  W.  285.  In  an  action  on  a 
bond  conditioned  on  the  construction  of  a 
building  according  to  certain  plnn?,  it  being 
shown  that  the  plans  were  in  fac  changed, 
evidence  that  the  plans  exhibited  to  the 
sureties  by  tlie  principal  were  not  the  same 
as  those  by  which  the  building  was  erected, 
though  not  admissible  as  binding  the  owner 
in  his  absence  or  to  show  a  change  of  plans, 
was  admissible  to  show  that  the  sureties 
signi^d  the  bond  with  reference  to  the  first 
set  of  plans  rather  than  the  second.     Id. 

5.  Rule  that  sureties  are  discharged  at 
least  pro  tanto  by  premature  payment  to  the 
contr.ictor  from  tiie  reserve  fund  does  not 
apply  where  payment  is  made  with  the 
knowledge  and  consent  of  the  sureties.  En- 
terprise Hotel  Co.   v    Book   [Or.]    85  P.   333. 

6.  Where  the  bond  provided  that  any 
cliange  in  the  time  or  manner  of  payments 
sliall  not  release  the  sureties  they  could  not 
complain  of  such  change.  Enterprise  Hotel 
Co  V.  Book  [Or.]  85  P.  333.  The  premature 
payment  of  the  cost  of  extra  work  did  not 
release  the  sureties  where  the  bond  pro- 
vided that  payments  made  at  other  than  the 
stipulated  times  should  not  affect  their  ob- 
ligation. Id.  A  provision  that  alterations 
may  be  made  upon  the  owner's  written  re- 
quest therefor  is  intended  for  the  benefit  of 
the  contractor,  and  sureties  on  the  bond  are 
not  released  because  of  changes  made  with- 
out a  written  demand.  Where  bond  also  pro- 
vided that  any  alterations  should  not  make 
void  the  bond.  Id.  The  surety  is  not  dis- 
charged because  of  changes  made  in  tlie  con- 
tract between  the  owner  and  the  contractor 
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bond."  Under  a  provision  that  upon  default  of  joint  contractors  the  owner  may, 
on  certain  conditions,  take  np  tlie  work  by  a  third  person,  a  continuation  of  the  work 
by  one  of  the  contractors  after  default  of  the  others  is  not  such  a  novation  of  the 
contract  as  to  release  the  surety  for  failure  on  the  part  of  the  owner  to  complv  with 
the  conditions  prescribed.^ 

A  surety  who  guarantees  complete  performance  is  liable  to  the  owner  for  loss  of 
rent  due  to  nonperformance  within  the  time  specified.''  A  surety  on  a  bond  condi- 
tioned on  the  faithful  performance  of  a  contract  which  provides  that  the  i^uilding 
shall  be  delivered  free  from  all  liens  is  liable  only  for  such  liens  as  are  valid  and 
enforceable  against  the  building."  Where  the  bond  is  one  of  indemnity  damages 
must  be  sustained  before  a  recovery  can  be  had.^^  A  surety  agreeing  to  protect 
the  owner  from  all  loss  resulting  from  nonfulfillment  of  the  covenants  of  the  con- 
tract is  liable  for  liquidated  damages  fixed  by  the  contract  for  delay,  -s^-ithout  proof 
of  actual  loss.^- 

It  is  the  duty  of  the  owner  to  satisfy  claims  out  of  the  sum  retained  by  him 
from  the  contract  price  for  the  bciiefit  of  himself  and  the  sureties  for  that  purpose 
and  ordinarily  the  surety  does  not  engage  to  stand  any  expense  or  trouljle  incurred 
by  liim  in  so  doing,  or  in  defending  unfounded  claims.^^  Where  the  contract  pro- 
vides that  the  o-wTier  retain  a  certain  per  cent  intended  as  security  for  the  comple- 
tion of  the  work  but  to  })e  paid  on  such  completion,  and  the  work  is  completed  and 
the  reserve  fund  paid,  the  sureties  cannot  have  subrogation  on  account  of  judg- 
ments against  them  in  favor  of  laborers  and  materialmen,  nothing  remaining  due 
the  contractor.^*  Under  a  statute  exempting  the  owner  from,  liability  to  laborers 
and  materialmen  be^'ond  the  balance  found  due  the  contractor,  where  the  latter 
accepts  drafts  for  a  greater  amotmt,  the  surety  is  not  liable  for  the  excess. ^^     The 


where  the  contract  expressly  provides  that 
the  changes  may  be  made.  Commonwealth 
Bldg.  &  Loan  Ass'n  v.  Steele,  23  Pa.  Super. 
Ct.   19. 

7.  "Where  a  bond  conditioned  on  the  com- 
pletion of  certain  building-s  without  unrea- 
eonable  delay  required  immediate  notice  to 
the  surety  upon  knowledge  by  the  owner  of 
any  act  of  tlie  contractor  Tvhich  would  in- 
volve a  loss  to  him,  mere  delay  on  the  part 
of  the  principal  did  not  entitle  the  surety  to 
notice  but  the  bond  required  notice  only 
when  it  appeared  that  the  principal  had  vio- 
lated his  agreement  to  complete  the  build- 
ings witliout  unreasonable  delay.  Burr  v. 
Union  Surety  &  Guaranty  Co.,  107  App.  Div. 
315,  95  N.  Y.  S.  114.  Delay  held  not  unrea- 
sonable as  a  matter  of  law  wliere  the  con- 
tractor wlio  had  purchased  the  property  took 
possession  November  13,  under  agreement  to 
proceed  within  one  week,  and  tlie  obligee 
had  knowledge  of  his  failure  to  proceed  De- 
cember 14,  and  gave  notice  on  the  20th.     Id. 

8.  Risk  not  increased.  Surety  liable  for 
Vjreach  on  the  part  of  the  second  joint  con- 
tractor. Adams  v.  Haigler,  123  Ga.  659,  51 
S.   E.   638. 

9.  Donlan  v.  American  Bonding  &  Trust 
Co.,  139  K  C.   22,   51   S.  E.  924. 

10.  Liable  only  for  enforceable  Hens. 
Alcatraz  Masonic  Hall  Ass'n  v.  U.  S.  Fidelity 
&  Guaranty  Co.   [Cal.  App.]    85  P.   156. 

11.  Burr  V.  Union  Surety  &  Guaranty  Co., 
107  App.  Div.  315,  95  N.  Y.  S.  114. 

12.  Where  the  contractor  agreed  to  com- 


plete tlie  work  by  a  given  day  or  pay  a  fixed 
sum  as  liquidated  damages  and  tlie  surety 
agreed  to  protect  the  obligee  from  all  loss 
resulting  from  nonfulfllment  of  the  cove- 
nants of  the  contractor  and  there  was  delay, 
the  surety  was  bound  to  pay  the  liquidated 
damages  without  proof  of  actual  loss.  Mer- 
cantile Trust  Co.  V.  Hensey,  27  App.  D.  C. 
210. 

13.  The  owner  cannot  recover  from  tlie 
surety  on  a  bond  conditioned  on  the  delivery 
of  a  building  free  from  liens  sums  expended 
by  him  in  defense  of  suits  to  enforce  liens 
where  under  the  contract  he  retains  an 
amount  of  the  contract  price  sufficient  to  pay 
all  valid  liens  and  is  given  ample  time  in 
which  to  ascertain  and  discharge  them. 
Alcatraz  Masonic  Hall  Ass'n  v.  U.  S.  Fidelity 
&  Guaranty  Co.  [Cal.  App.]  85  P.  156.  Where 
under  the  contract  the  owner  retained  $4,075 
after  the  acceptance  of  the  work,  the  surety 
on  the  bond  conditioned  on  the  delivery  of 
the  building  free  from  liens  was  not  liable 
unles.s  the  owner  w^as  compelled  to  pay  more 
than  $4,075  to  free  the  building  from  valid 
liens.      Id. 

14.  Hipwell  V.  National  Surety  Co.  [Iowa] 
105  N.  W.  318. 

15.  Where  the  statute  exempted  the  ow^ner 
from  liability  to  laborers  and  materialmen 
beyond  the  balance  found  due  the  contractor, 
the  owner  who  had  accepted  drafts  for  a 
greater  amount  could  not  recover  the  excess 
from  the  surety.  Donlan  v.  American  Bond- 
ing &  Trust  Co..   139  N.   C.   212,   51   S.   E.   924. 
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contractor  may  assign  property  to  his  surety  for  his  protection  in  the  event  of  the 
former  being  unaljle  to  complete  the  eontract.^^ 

§  13.  Remedies  and  procedure}" — In  case  of  a  breach  or  repudiation  of  the 
contract,  the  innocent  party  may  either  treat  the  contract  as  rescinded  and  recover 
upon  a  quantum  meruit  so  far  as  he  has  performed,^^  or  treat  it  as  at  an  end  for 
purposes  of  performance,  and  sue  for  the  profits  he  would  have  made  if  he  had  not 
been  prevented  fa-om  performing.^''  A  renunciation  must  be  a  distinct  repudiation 
of  the  contract  ol:)ligati6ns  in  order  to  justify  the  other  party  in  treating  it  as  a 
breach.-'*  The  owner  may  recover  damages  for  defective  performance,^^  and  this 
ie  so  although  he  sells  the  property  before  commencing  his  action  and  without  mak- 
ing repairs.-"  An  action  for  a  breach  cannot  be  based  on  a  demand  made  after  its 
commencement.^^    • 

The  contractor  may  maintain  an  action  against  the  owner's  grantee  who  has 
assumed  all  claims  in  connection  with  the  building  though  the  former  is  not  a 
party  to  the  contract.-*  An  agreement  with  the  contractor  that  the  o^vner  pay 
for  labor  and  material  to  the  parties  furnishing  them  inures  to  the  benefit  of  sul)- 
contractors  and  laborers  and  they  may  sue  thereon  in  their  own  names.^^  A  statute 
authorizing  a  materialman  to  intercept  money  due  from  the  owner  to  the  contractor 
does  not  authorize  the  interception  of  money  due  from  the  contractor  to  a  subcon- 
tractor.^" In  an  action-  of  assumpsit,  the  contract  tliough  void  as  against  subcon- 
tractors and  materialmen  because  not  recorded,  nevertheless  constitutes  the  test  of 
the  rin-ht  of  the  contractor  to  recover,-''  and  the  measure  of  his  compensation.-^ 


16.  Where  a  plant  was  assigned,  the  word 
"plant"  included  lumber  and  other  material 
for  use  in  the  building  together  with  horses, 
carts,  etc.  Wood  v.  United  States  Fidelity  & 
Guaranty  Co.,  143  F.  424.  Surety's  right  to 
the  property  attached  when  agreement  was 
made.  Id.  The  amount  of  the  surety's  claim 
against  the  contractor  in  case  of  his  fail- 
ure to  perform  was  the  loss  he  might  sus- 
tain in  completing  the  contract  by  the  aid  of 
the  plant  and  not  his  liability  on  the  bond 
independently  of  benefit  from  the  plant  and 
its  use.     Id. 

17.  See  5  C.  L.  475. 

18.  Where  the  contractor  elects  to  rescind 
the  contract  he  cannot  recover  prospective 
profits.  Rescission  for  nonpayment.  Con- 
tractor could  recover  only  the  value  of  work 
and  material  furnished.  Meachan  v.  Gard- 
ner,   27    Pa.    Super.    Ct.    296. 

19.  Where  plaintiff  was  receiving  a  cer- 
tain profit  per  foot  for  constructing  a  tunnel 
and  the  number  of  feet  remaining  to  be  dug 
was  shown,  tlie  prospective  profits  were  not 
too  speculative.  McConnell  v.  Corona  City 
Wafer  Co.   [Cal.]   85  P.  929. 

20.  National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  110  App.  Div.  133, 
97  N.  Y.  S.  92.  Where  defendant  maintained 
and  plaintiff  denied  defendant's  right  under 
the  contract  to  make  a  proposed  change  in 
the  plans  for  a  dam,  but  defendant  had  not 
yet  determined  to  make  the  cliange,  but 
made  a  reasonable  request  for  time  in  which 
to  determine  the  necessity  therefor  owing 
to  newly  discovered  conditions,  and  requested 
plaintiff  to  continue  work  on  other  portions 
of  the  dam,  there  was  not  a  breach  on  the 
part  of  defendant.     Id. 

21.  May  recover  costs  and  expenses  rea- 
sonably necessary  to  make  work  conform  to 
requirements  of  the  contract.  Ekstrand  v. 
Barth,  41   Wash.   321,   83  P.   305. 


22.  Ekstrand  v.  Barth,  41  Wash,  321,  83 
P.  305.  And  in  such  case  it  is  not  necessary 
to  show  tliat  owner  was  compelled  to  sell  for 
less  than  he  would  otlierwise  have  realized 
or  that  there  was  any  loss  of  rent.     Id. 

23.  Action  before  demand  upon  engineer 
to  make  estimate  for  montlily  payment.  Na- 
tional Contracting  Co.  v.  Hudson  River  Water 
Power  Co.,  110  App.  Div.   133,  97  N.  Y.  S.  92. 

24.  Wliere  plaintiff  contracted  to  do  the 
plum.bing  but  the  general  contractor  in- 
dorsed his  contract  at  a  certain  price  merely 
to  show  the  proper  deduction  on  the  general 
contract  on  final  settlement,  plaintiff  could 
explain  this  transacfton  so  as  to  show  that 
his  contract  was  entered  into  directly  with 
the  general  contractor.  Bruce  v.  Howley,  29 
Pa.   Super.  Ct.  169. 

25.  A.  E.  Shorthill  Co.  v.  Bartlett  [Iowa] 
108  N.  W.  308.  Where  owner  directed  archi- 
tect to  order  iron  columns  and  assured  man- 
ufacturer that  he  would  pay  for  them  he  was 
estopped  to  deny  his  liability.  Id.  Claim  of 
misunderstanding  as  to  cost  not  well 
founded.  Id.  Evidence  did  not  show  con- 
spiracy between  plaintiff  and  contractor  in 
raising  the  price.     Id. 

26.  Code  Civ.  Proc.  §  1184.  Kruse  v.  Wil- 
son [Cal.  App.]  84  P.  442.  To  affect  inter- 
ception by  materialman  of  money  due  by 
owner  to  contractor,  under  Code  Civ.  Proc. 
§  1184,  notice  to  the  owner  must  be  alleged. 
Id. 

27.  He  must  show  substantial  compliance 
with  its  terms.  Camp  v.  Behlow  [Cal.  App.] 
84  P.  251. 

28.  The  contract  being  valid  as  between 
the  parties,  the  contractor  was  not  restricted 
to  the  amounts  actually  paid  by  him  for  the 
labor  and  material.  Camp  v.  Behlow  [Cal. 
App.]  84  P.  251.  Evidence  of  reasonable 
value  of  concrete  work  held  competent.     Id. 
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A  contract  limitation  within  which  to  commence  action  on  an  indemnity  bond 
does  not  begin  to  run  until  it  is  determined  that  the  obligee  has  suffered  pecuniary 
loss.-^ 

Form  of  acUon.^^ — In  order  to  recover  on  the  common  counts  a  balance  due  on 
the  contract  price,  plaintiff  must  show  substantial  performance  or  an  excuse  for 
2ionperformance.  Though  the  contract  is  not  complied  with,  quantum  meruit  will 
lie  for  labor  and  material  beneficial  to  the  owner  and  accepted  by  him  ^^  even  though 
a  recovery  on  the  contract  would  not  be  justified,^^  but  M^here  the  contract  requires 
acceptance  of  the  work  before  payment  there  can  be  no  recovery  on  a  quantum 
meruit  without  an  acceptance  if  the  owner  derives  no  benefits. ^^  Nor  will  quantum 
meruit  lie  if  the  contract  itself  provides  for  the  rights  of  the  parties  in  case  of  a 
breach,^'*  and  hence  in  such  case  the  burden  is  upon  the  contractor  to  show  perform- 
ance or  excuse  according  to  its  terms."^  An  owner  who  himself  is  guilty  of  a  breach, 
tliough  he  cannot  recover  on  the  contract,  may  recover  under  the  common  counts 
the  money  paid  by  him  to  the  extent  that  such  payment  was  beneficial  to  the  con- 
tractor and  in  excess  of  damages  sustained  by  the  latter  by  reason  of  the  breach.'*^ 
If  the  contractor  is  prevented  from  completing  the  work  by  act  of  the  o^\Tier,  he 
may  recover  ratably  the  contract  price  for  work  actually  completed  and  is  not  bound 
to  sue  on  a  quantum  meruit.^^ 

Debt  will  lie  to  recover  on  a  quantum  meruit  or  a  quantum  valebat  under  an 
imcompleted  contract,^^  and  in  such  case  if  plaintiff's  failure  to  fulfill  the  contract 
is  not  caused  by  fault  of  the  owner,  any  damages  resulting  therefrom  may  be  set 


29.  Plaintiff  sold  unfinished  buildings  on 
which  he  held  second  mortgages  to  make 
good  the  security  of  which  tlie  vendee  gave 
a  bond  to  complete  the  buildings  without 
unreasonable  delay,  wliich  bond  required  ac- 
tion to  be  brought  thereon  within  six  months 
from  the  first  breach  of  the  building  con- 
tract. Default  occurred  in  December,  1901, 
but  no  deficiency  having  resulted  from  fore- 
closure of  the  first  mortgage  until  July,  1902, 
an  action  brought  in  August  following  was 
not  barred.  Burr  v.  Union  Surety  &  Guar- 
anty  Co.,   107   App.   Div.   315,   95   N.   T.   S.    114. 

30.  See  5  C.  L.  475.  MaGirl  v.  Hastings, 
120  111.  App.  276. 

31.  Where  plaintiffs  failed  to  complete  a 
viaduct  within  the  time  specified,  but  full 
performance  was  subsequently  made  and  ac- 
cepted he  could  maintain  an  action  on  a 
quantum  meruit  for  the  work  and  material 
furnished  under  the  contract,  subject  to  de- 
fendant's right  to  set  up  the  contract  to 
limit  the  amount  of  recovery.  Stephens  v. 
Phoenix  Bridge  Co.  [C.  C.  A.]  139  F.  248. 
Recovery  could  be  had  under  the  common 
counts  where  defendant  accepted  the  work 
as  a  substantial  compliance  with  the  con- 
tract and  the  architect's  certificate  was  with- 
held arbitrarily  or  coUusively.  Hart  v.  Cars- 
ley  Mfg.  Co.,  116  111.  App.  159.  But  where 
the  work  done  does  not  amount  to  perform- 
ance, there  can  be  no  recovery  on  implied 
contract  unless  it  is  accepted  by  the  owner, 
though  there  was  no  unwarranted  abandon- 
ment. Not  accepted.  Higgins  Mfg.  Co.  v. 
Pearson  [Ala.]   40  So.  579. 

7  Curr.  Law  —  33. 


33.  Where  architect  failed  to  furnish  plans 
for  a  building  costing  within  a  certain  sum 
but  the  armory  board  derived  benefits  from 
his  work.  Horgan  &  Slattery  v.  New  York, 
100  N.  Y.  S.  68. 

33.  Building  destroyed  before  completion 
or  acceptance  of  an  elevator.  Louisville 
Foundry  &  Machine  Co.  v.  Patterson  [Ky.] 
93  S.  W.  22.  Where  contract  required  a  well 
to  be  completed  and  approved  of  before  pay- 
ment but  the  contractor  voluntarily  aban- 
doned it  unfinished  and  did  not  procure  a 
certificate  from  the  owner's  engineer.  Mil- 
ler V.  Mason  City,  etc.,  R.  Co.  [Iowa]  108  N. 
W.  302. 

34.  Where  contract  provided  for  an  ex- 
tension of  time  in  case  of  delaj''  caused  by 
the  owner.  Neblett  v.  McGraw  [Tex.  Civ. 
App.]    91   S.  W.   309. 

35.  Where  contract  stipulated  for  liqui- 
dated damages  in  case  of  delay,  but  for  an 
extension  of  time  on  demand  in  case  of  delay 
caused  by  the  owner,  and  a  general  denial 
was  interposed,  it  was  error  to  require  de- 
fendant to  establish  his  claim  for  liquidated 
damages.  Neblett  v.  McGraw  [Tex.  Civ. 
App.]   91  S.  W.  309. 

36.  Plaintiff  refused  to  pay  an  instalment 
unless  further  security  was  given  and  thus 
justified  the  contractor  in  refusing  to  per- 
form on  his  part  a  contract  to  build  a  launch. 
Held  as  above.  Michigan  Yacht  &  Power 
Co.  V.  Busch   [C.  C.  A.]    143  F.   929. 

37.  Could  recover  at  contract  rate  for 
footage  completed  in  sinking  a  well.  Hahl 
V.  Deutsch  [Tex.  Civ.  App.]   94  S.  W.  443 
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np  by  way  of  recoupment ;  ^^  but  if  performance  was  prevented  by  the  owner,  the 
contractor  is  entitled  to  such  sums  as  had  become  due  at  the  date  of  the  writ  ac- 
cording to  his  account  properly  specified.*"  In  Louisiana,  where  the  contractor  has 
used  material  inferior  to  that  contracted  for  and  settlement  is  made  by  the  owner  in 
ignorance  of  the  substitution,  the  proper  action  is  one  in  damages  on  the  contract, 
and  not  an  action  ex  quasi  contractu  or  in  repetition.*^  In  case  of  fraud  or  mistake 
in  the  estimate  of  a  referee  as  to  work  done,  a  proceeding  in  equity  to  set  aside  his 
decision  is  not  a  condition  precedent  to  recovery  of  the  amount  due  under  the  con- 
tract.*- An  action  of  assumpsit  by  a  railroad  contractor  to  recover  for  construction 
work  will  not  be  enjoined  at  the  instance  of  the  company  merely  because  a  number 
of  the  contractor's  cre<iitors  have  garnished  the  company.*^  If  the  liability  of  the 
OAATier  to  pay  laborers  and  materialmen  is  clear  under  the  statute,  a  bill  of  inter- 
pleader filed  by  the  owner  to  determine  the  disposition  of  the  fund  due  tlie  con- 
tractor will  be  dismissed.** 

Pleading.*^ — The  usual  rules  of  pleading  apply,*^  including  those  relative  to 
the  joinder  of  causes  of  action  *'^  and  amendments.**     In  an  action  on  the  contract, 


48,  39.  Seretto  v.  Rockland,  etc.,  R.  Co. 
l."a:r*.]    63  A.    651. 

40.  Seretto  v.  Rockland,  etc.,  R.  Co.  [Me.] 
63  A.  651.  Could  recover  for  enforced  idle- 
ness uf  workmen  where  Included  in  the  con- 
tract.    Id. 

41.  Should  be  brought  as  provided  in  Rev. 
Code  La.  arts.  1930,  2769,  and  not  under  Rev. 
Code  La.  art.  2293  et  seq.  National  Con- 
tracting Co.  V.  Sewerage  &  Water  Board  of 
New  Orleans   [C.  C.  A.]    141  F.   325. 

42.  Where  work  was  completed  and  ac- 
cepted. Edwards  v.  Hartshorn  [Kan.]  82  P. 
520. 

43.  Deepwater  R.  Co.  v.  D.  H.  Hotter  & 
Co.   [W.  Va.]   53  S.  E.  705. 

44.  W^here  the  contract  was  filed  and  no- 
tice of  claims  against  the  contractor  was 
given  the  owner  as  provided  by  statute  and 
the  contractor  after  notice  did  not  dispute 
the  same  it  became  the  duty  of  the  owner  to 
pay  the  claims  there  being  no  doubt  about 
them,  and  the  bill  of  interpleader  was  use- 
less.     Turner  v.  Miller    [N.  J.  Eq.]    61  A.   741. 

45.  See   5   C.   L.    477. 

48.  Complaint  held  sufficient  to  show  em- 
ployment of  plaintiff  as  architect.  Fitzhugh 
v.  Mason  [Cal.  App.]  83  P.  282.  Petition  al- 
leging verbal  contract  and  partial  perform- 
ance by  plaintiff  and  claiming  damages  for 
defendant's  failure  to  perform  was  not  de- 
murrable for  failure  to  allege  time  within 
which  contract  was  to  be  performed.  Stans- 
bury  V.  Storer  [Neb.]  108  N.  W.  162.  Where 
complaint  alleged  that  plaintiff  prepared 
plans  for  a  building  "the  estimated  cost  of 
whicli  was  $40,000"  the  statement  as  to  cost 
w^as  a  mere  allegation  of  the  estimate  of  the 
cost  and  not  an  allegation  that  the  building 
which  plaintiff  was  employed  to  make  plans 
for  was  one  that  was  to  cost  such  sum. 
Buckler  v.  Kneezell  [Tex.  Civ.  App.]  91  S.  W. 
367.  Not  error  to  refuse  to  require  contract 
to  be  set  out  in  complaint  and  to  make  para- 
graphs more  certain  where  the  complaint 
contained  a  copy  of  the  specifications  in  full 
and  set  out  the  substance  of  the  contract. 
Ekstrand  v.  Barth,  41  Wash.  321.  S3  P.  305. 
Where  in  action  on  the  contractor's  bond 
the  answer  set  up  the  making  of  the  con- 
tract   and    pleaded    a    breach,    there    was    no 


issue  on  the  existence  of  the  contract.  En- 
terprise Hotel  Co.  v.  Book  [Or.]  85  P.  333. 
Affidavit  of  defense  admitting  that  the  prin- 
cipal "defaulted  on  the  said  contract"  but 
stating  that  the  obligees  did  not  give  de- 
fendant surety  "notice  of  said  default  within 
twenty  days"  as  provided  in  the  bond,  had 
reference  to  the  default  mentioned  in  the 
complaint  and  was  sufficient.  Union  Surety 
Co.  V.  Stevenson,  27  Pa.  Super.  Ct.  324. 
Where  defendant  pleaded  delay,  defective 
material,  and  unpaid  claims,  replication  to 
the  whole  plea  that  he  accepted  the  material 
furnished  and  work  performed  was  no  an- 
swer thereto.  Gates  v.  O'Gara  [Ala.]  39  So. 
729.  Where  plea  was  failure  to  perform  in 
workmanlike  manner  but  not  failure  to  com- 
plete the  building,  it  was  no  answer  that  de- 
fendant refused  to  permit  plaintiff  to  finish 
a  certain  portion  of  the  building.  Id.  Repli- 
cations admitting  that  a  house  was  not  com- 
pleted within  the  time  specified  but  alleging 
delay  caused  by  defendant  held  demurrable 
for  failure  to  allege  that  plaintiff  ever  com- 
pleted the  house.  Id.  Replication  that 
plkintiff's  failure  to  complete  a  house  in 
time  was  due  to  defendant's  failure  to  fur- 
nish materials  was  insufficient  for  failure  to 
aver  that  it  was  defendant's  duty  to  furnish 
the  materials.     Id. 

47.  Count  combining  cause  of  action  for 
unpaid  instalments  and  action  for  damages 
for  refusing  to  permit  performance  of  con- 
tract held  bad  for  duplicity.  Milske  v.  Steiner 
Mantel  Co.  [Md.]  63  A.  471.  Petition  joining 
cause  of  action  for  breach  of  building  con- 
tract with  cause  of  action  on  injunction  bond 
given  by  owner  in  effort  to  restrain  perform- 
ance by  plaintiff  held  not  demurrable  for 
misjoinder,  the  two  causes  being  connected 
with  tlie  same  subject-matter.     Id.' 

48.  Plaintiff  was  entitled  to  amend  com- 
plaint to  correspond  with  proof  of  lower  con- 
tract price  for  drilling  a  T\'ell  than  that  al- 
leged. Irby  v.  Phillips,  40  Wash.  618,  82  P. 
931.  In  action  on  tlie  bond  to  recover  the 
cost  of  completing  a  building,  where  the 
complaint  showed  a  breach  of  the  condition 
that  the  principals  should  find  all  material, 
labor,  etc.,  and  claimed  a  certain  sum  as  ex- 
pended by  plaintiff  for  materials,  etc.,  neces- 
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plaintitf  must  allege  performance  ^°  but  need  not  plead  matters  of  defense  ^'^  or  evi- 
dence.^^  The  pleading  and  proof  must  correspond.''-  Where  the  architect's  cer- 
tificate is  ■wrongfully  withheld  after  completion  of  the  work  it  is  not  necessary  for 
the  contractor  in  an  action  to  recover  the  balance  due  to  allege  any  excuse  for  failure 
to  obtain  the  certificate,  but  he  may  allege  and  prove  full  performance  and  show 
that  the  certificate  is  wrongfully  withheld.^^  Upon  a  refusal  by  the  owner  to  allow 
performance,  the  breach  of  contract  consists  not  only  in  such  refusal  but  primarily 
in  the  failure  to  pay  the  agreed  compensation,  and  nonpayment  must,  therefore,  be 
alleged  and  proved.^* 

Evidence.^^ — The  ordinary  rules  of  evidence  apply.^*^  Parol  evidence  is,  of 
course,  inadmissible  to  vary  the  terms  of  a  written  contract.^^  The  Avritten  con- 
tract when  pleaded  by  either  party  is  admissible.^^  The  architect  may  testify  as  to 
his  intention  in  withholding  a  certificate  where  the  question  is  as  to  his  honest  judg- 
ment."^^  In  an  action  on  an  order  by  a  subcontractor  on  the  contractor  in  favor  of  a 
materialman,  consideration  for  the  order  may  be  shown  by  evidence  of  material  fur- 
nished by  plaintitf  to  the  houses  defendant  was  engaged  in  building  as  contractor.""' 


sary  to  complete  the  building-,  an  amend- 
ment alleging  among  other  things  that  such 
sum  was  necessarily  expended  was  germane 
to  the  petition,  did  not  state  a  new  cause  of 
action,  and  should  have  been  allowed. 
Adams  v.   Haigler,   123   Ga.   659,   51   S.    E.   638. 

49.  In  absence  of  special  demurrer,  the 
complaint  Tvas  not  defective  for  failure  to 
state  that  the  work  •was  performed  to  the 
satisfaction  of  the  architect  or  that  the  arch- 
itect gave  his  final  certificate,  where  it  did 
state  that  the  contract  was  fully  performed 
and  the  contract  was  attached  to  it  as  an 
exhibit.  Wyman  v.  Hooker  [Cal.  App.]  83 
P.   79. 

50.  Where  the  contract  provided  that  the 
contractors  should  not  be  liable  for  delay 
caused  by  alterations  and  additions,  tlie  pe- 
tition w^as  not  demurrable  for  failure  to 
state  that  the  delay  was  not  caused  by  alter- 
ations or  additions  this  being  matter  of  de- 
fense. Adams  v.  Haigler,  123  Ga.  659,  51  S. 
E.  638. 

51.  Complaint  for  boring  well  held  suffi- 
cient without  details  as  to  size  of  hole  or  as 
to  whether  it  ■was  a  cable  well.  J.  M.  Guffy 
Petroleum  Co.  v.  Hamill  [Tex.  Civ.  App.] 
94  S.  W.   458. 

52.  Evidence  showing  lower  contract 
price  for  digging  a  well  than  that  alleged 
was  not  a  fatal  variance.  Irby  v.  Phillips, 
40  Wash.  618,  82  P.  931.  Evidence  held  to 
show  that  architect  made  two  plans  so  that 
there  was  no  variance  between  the  pleading 
and  proof.  Buckler  v.  Kneezell  [Tex.  Civ. 
App.]  91  S.  W.  367.  There  can  be  no  recovery 
upon  an  allegation  of  full  performance  of 
the  contract  if  any  material  part  of  it  re- 
mains unfinished.  Instruction  proper.  Gates 
v.  O'Gara  [Ala.]   39  So.  729. 

53.  Wyman  v.  Hooker  [Cal.  App.]  83  P. 
79. 

54.  An  action  on  contract  and  to  enforce 
lien.  McPherson  v.  Hattich  [Ariz.]  85  P.  731. 
Even  if  a  statement  in  the  notice  of  lien 
made  a  part  of  the  complaint  that  a  cer- 
tain sum  was  due  be  considered  as  an  alle- 
gation of  the  complaint  it  was  insufficient 
as  an  allegation  of  nonpaym.ent  it  referring 
only   to  the  time  of  filing  the  lien.     Id. 


55.  See   5   C.  L.    477. 

56.  In  an  action  to  recover  the  contract 
price  held  not  error  to  allow  testimony  of 
contractors  as  to  what  the  workmen  told 
them  about  the  owner's  interferring  with 
the  work  where  the  statements  were  so 
nearly  contemporaneous  with  the  interfer- 
ence as  to  be  a  part  of  the  res  gestae.  Neb- 
lett  V.  McGraw  [Tex.  Civ.  App.]  91  S.  ^V.  309. 
Where  architect  testified  that  a  floor  in  the 
building  was  defective,  the  contractor  was 
properly  permitted  to  testify  in  rebuttal  that 
he  did  not  pay  his  subcontractor  for  the  floor 
until  the  architect  approved  and  accepted  it. 
"V\"yman  v.  Hooker  [Cal.  App.]  S3  P.  79. 
Where  in  an  action  against  the  contractor  it 
was  admitted  that  the  building  encroached 
upon  the  street,  evidence  that  tlie  plans  were 
filed  with  the  building  inspector  and  that  he 
approved  the  building  was  immaterial,  the 
owner  being  entitled  to  have  the  building 
placed  upon  her  lots.  Ekstrand  v.  Barth. 
41  Wash.  321,  S3  P.  305.  In  action  by  con- 
tractor evidence  of  a  suggestion  by  him  to 
a  materialman  to  go  in  with  him  and  they 
would  make  some  money  out  or  the  owner 
was  admissibla  being  relevant  to  the  subject- 
matter  of  the  suit.  Gates  v.  O'Gara  [Ala.] 
39  So.  729. 

57.  Where  the  contract  required  the  con- 
tractor to  furnish  the  lumber,  evidence  that 
he  verbally  agreed  to  furnish  it  did  not  con- 
tradict the  v/ritten  contract.  Gates  v.  O'Gara 
[Ala.]  39  So.  729.  Held  error  to  admit  evi- 
dence of  custom  in  regard  to  acceptance  of 
walls  where  contract  required  work  to  be 
entirely  satisfactory  to  owner.  Meacham 
V.  Gardner,  27  Pa.  Super.  Ct.  296.  Custom  of 
architects  to  hire  extra  help  in  superintend- 
ing construction  of  buildings  could  not  con- 
trol the  contract.  Espert  v.  Ahlschlager,  117 
111.   App.    484. 

58.  Pleaded  by  appellant  and  introduced 
by  plaintiff  appellee.  Neblett  v.  McGraw 
[Tex.  Civ.  App.]   91  S.  W.  309. 

50.  Hart  v.  Carsley  Mfg.  Co.,  116  111.  App. 
159! 

CO.  Meserole  v.  Zimmerman,  48  Misc.  636, 
96  N.  Y.   S.   135. 
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The  contractor's  bond  is  admissible  against  the  sureties  to  show  consideration  for 
the  purchase  by  them  of  materials  to  complete  the  building  on  the  default  of  the 
contractor.®^ 

BUILDIXG    AND    LOAN    ASSOCIATIONS. 


§  1.  Definition  and  Statutory  Regulation 
(500). 

§  2.  Membership  and  Stock  (500).  Char- 
ters and  By-Laws  (500).  Kinds  of  Stock 
(501).  Payments  of  Dues  (501).  Maturity 
of  Stock  and  Rights  of  Holders  of  Matured 
Stock    (501). 

§  3.      Lonn.s   and    Mortgages    (502). 
A.  In  General    (502). 


D 

§  4. 

§   5. 

(506). 


B.  Applicability  of,  and  Exemption  from, 

Usury  Laws    (503). 

C.  Accounting-  with  Borrower  While  Sol- 

vent   (504.) 
Accounting'  After  Insolvency    (505). 
Termination   and   Insolvency    (506). 
Rights  of  Withdrawing  Shareholders 


§  1.  Definition  and  statutory  regulation.^^ — An  association  that  issues  paid- 
up  stock  and  receives  deposits  is  not  recognized  in  Illinois  as  a  building  and  loan 
association.*^^  The  business  of  building  and  loan  associations  is  very  generally  regu- 
lated by  statute,  and  compliance  with  statutory  requirements  is  necessary  to  entitle 
an  association  to  the  special  privileges  granted.  Foreign  associations  must  comply 
with  requirements  applicable  to  foreign  corporations  generally.^*  Noncompliance 
M'ith  statutory  requirements  is  not  usually  held  to  render  contracts  of  an  association 
wholly  void.*^^  A  contract  with  a  foreign  association  authorized  to  transact  business 
in  the  state  at  the  time  the  contract  is  made,  does  not  become  unenforceable  by  rea- 
son of  the  failure  of  the  association  to  renew  its  authority  to  do  business  in  the  state.®" 
In  South  Carolina,  the  failure  of  a  foreign  association  to  file  the  required  informa- 
tion in  the  office  of  the  secretary  of  state  does  not  render  contracts  of  the  association 
void  before  conviction  of  the  association.®^ 

In  Colorado  one  who  makes  a  false  representation  as  to  the  financial  condition 
of  a  building  and  loan  association  is  guilty  of  a  felony.®^ 

§  2.  Membership  and  stock.^^ — One  who  applies  for  and  receives  stock  is  a 
member  entitled  to  receive  a  loan ;  '^°  and  one  who  bids  for,  and  is  awarded,  a  loan, 
becomes  a  stockholder  and  cannot  thereafter  urge  that  he  was  not  competent  to  bid. 
and  that  this  irregularity  taints  his  loan  with  usury."  The  relation  of  members  to 
each  other  is  like  that  of  partners.'^^ 

Charters  and  hy-lawsP — By-laws  may  be  passed  or  amended  only  in  the  manner 
allowed  by  the  charter  and  the  statutes.^*     The  power  in  Illinois  rests  only  in  thu 


61.  Bartley  v.  Comer  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.   816,  89  S.  W.   82. 

62.  See  5  C.  L.  478. 

63.  It  is  a  bank  or  loaning  company.  As- 
sets Realization  Co.  v.  Heiden,  117  111.  App. 
458. 

04.  Failure  of  foreign  association  to  file 
articles  and  by-laws  as  required  by  Code 
1899,  c.  54,  §  SO,  held  not  to  deprive  it  of 
right  to  do  business  in  the  state  but  only 
subject  it  to  statutory  penalty.  Burkheimer 
V.  National  Mut.  Bldg.  &  Loan  Ass'n  [W.  Va.] 
.63  S.  W.  372. 

65.  A  contract  for  stock  in  a  foreign  as- 
sociation which  has  not  complied  with  Ball. 
Ann.  Codes  &  St.  §  4403,  is  not  void,  though 
§  4417,  makes  an  officer  who  solicits  sub- 
scriptions before  compliance  witli  §  4403, 
guilty  of  a  misdemeanor.  Horrill  v.  Cali- 
fornia, Oregon  &  Washington  Homebuilders' 
Ass'n,  40  Wash.  531,  82  P.  889.  But  see  5  C. 
L.   479,   n.    97. 


66.  Eastern  Bldg.  &  L.  Ass'n  v.  Tomkinson 
[Neb.]   107  N.  W.  762. 

67.  Construing  Civ.  Code  1902,  §§  1780, 
1781,  making  noncompliance  punishable  by 
fine.  Gallettey  v.  Strickland  [S.  C]  54  S.  E. 
576. 

68.  Johnson  v.  People  [Colo.]  84  P.  819. 
Variance  between  indictment  and  proof  held 
immaterial,  on  trial  of  president  of  an  asso- 
ciation cliarged  with  offense  under  3  Mills' 
Ann.   St.  Rev.   Supp.    §§   12,   13.     Id. 

69.  See   5   C.   L.   479. 

70.  Proof  that  borrower  applied  for  mem- 
bership and  received  16  shares  of  stock,  suffi- 
cient to  show  him  a  member  at  time  of  se- 
curing loan.  Beckley  v.  United  States  Sav. 
&  L.   Co.    [Ala.]    40  So.   655. 

71.  Home  Bldg.  &  L.  Ass'n  v.  McKay,  217 
111.  551,  75  N.  E.  569. 

72.  Broch  V.   French,   116  111.  App.   15. 

73.  See  5  C.  L.  479. 

74.  Garlick  v.  Mutual  Loan  &  Bldg.  Ass'n, 
116  111.  App.  311. 
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stockholders.'^  The  articles  and  by-laws  are  usually  made  a  part  of  the  contract 
with  members.'^^ 

Kinds  of  stocJc. — The  issue  of  "dividend  bearing  stock''  or  "prepaid  stock"' 
which  is  not  a  paid-up  stock  and  not  a  cloak  for  usury  is  legal  in  Illinois.''^  A  stat- 
ute of  Iowa  prohibits  the  issuance  of  fixed  dividend  stock.''*  Where  an  association 
which  had  issued  such  stock  prior  to  the  statute  fails  to  retire  it  within  the  time 
]-equired  by  law  but  agrees  -^Ith  a  stockhkolder  to  retire  it  at  a  later  date,  and  the 
stockholder  gives  notice  of  withdrawal  and  deposits  liis  certificate,  he  is  thereafter 
entitled  to  interest  at  the  legal  rate  until  payment  of  the  amount  due  him.'^^  By  such 
agreement  the  association  waives  a  provision  of  its  articles  that  a  certain  per  cent 
should  be  deducted  from  stockholders'  profits  for  expenses,®"  In  Pennsylvania,  asso- 
ciations may  issue  full-paid  stock,  the  dividends  of  which  are  not  guaranteed,  but  are 
limited,  in  amount  and  payable  only  out  of  profits,  and  the  holders  of  which  are  enti- 
tled to  no  preference  and  have  no  advantage  over  other  stockholders  upon  distribu- 
tion in  case  of  loss  or  insolvency,®^  provided  that  the  issue  is  incidental  to  the  main 
business  of  the  association  and  is  intended  to  provide  a  fund  from  which  loans  may 
be  made  to  the  holders  of  instalment  stock.*-  Shares  issued  to  mature  at  a  fixed 
period  contrary  to  law  are  not  validated  by  a  subsequent  act  authorizing  the  loan 
of  funds  on  a  level  premium  without  bids.®^  A  shareholder  of  reissued  shares  may 
not  say  they  were  illegally  reisssued  where  not  the  power  but  only  mode  of  reissue 
was  challenged.** 

Payments  of  dues  must  be  made  to  the  officer  authorized  to  receive  them.*^  A 
subscriber  for  stock  in  a  savings  and  loan  association  is,  by  the  act  of  subscribing, 
estopped  from  defending  a  suit  on  the  subscription  by  showing  that  the  company 
began  to  do  business  before  its  entire  capital  stock  was  subscribed,  or  because  of  a 
failure  to  give  notice  of  a  meeting  for  the  election  of  directors.*^ 

Maturity  of  stock  and  rights  of  holders  of  matured  stock.^'^ — In  the  absence  of 
any  special  agreement,  stock  matures  only  when  the  dues  paid  and  earnings  ap- 
portioned to  it  amount  to  its  par  value.**  Where  the  by-laws  provide  that  shares 
shall  mature  when  payments,  less  expense,  and  earnings  bring  their  value  to  par, 
and  also  provide  that  not  more  than  a  fixed  number  of  pa}Tnents  shall  be  required, 
the  shares  are  not  necessarily  matured  when  the  required  number  of  pa}Tnents  have 
been  made;  though  further  payments  need  not  be  made,  future  earnings  may  be 
necessary  to  bring  the  shares  to  par.*®  Where  the  articles  and  the  provisions  of  the 
stock  certificate  are  inconsistent  as  to  the  maturity  of  stock  and  the  time  of  pay- 
ment, the  provisions  of  the  certificate  will  prevail.'^"     A  mere  estimate  of  the  time 


75.  Not  in  directors.  Garlick  v.  Mutual 
Loan  &  Bldg.  Ass'n,  116  111.  App.  311. 

76.  Stock  certificate  recited  that  it  was 
subject  to  articles  and  by-laws  printed  "on 
the  back  hereof"  but  they  did  not  appear  on 
the  back.  Held,  they  were  nevertheless  a 
part  of  the  contract.  Tautphoeus  v.  Harbor 
&  Suburban  Bldg.  &  Sav.  Ass'n  [N.  T.]  78 
N.  E.  69. 

77.  Broch  v.  French,   116  111.  App.   15. 

78.  Acts  1900,  p.  51,  c.  ff9.  The  act  re- 
quires previously  issued  stock  of  that  char- 
acter to  be  retired  by  Jan.  1,  1901.  Kellen- 
berger  v.  Oskaloosa  Nat.  Bldg-.  &  Loan  Inv. 
Ass'n   [Iowa]    105   N.  V^''.   836. 

79.  80.  Kellenberger  v.  Oskaloosa  Nat. 
Bldg.  Loan  &  Inv.  Ass'n  [Iowa]  105  N.  TV. 
«36. 

81,  83.  Folk  V.  State  Capital  Sav.  &  Loan 
Ass'n   [Pa.]   63  A.   1013. 


83.  Assets  Realization  Co.  v.  Heiden,  117 
111.  App.  458. 

84.  Foresters'  Bldg.  &  Loan  Ass'n  v. 
Quinn,  119  111.  App.  572 

85.  "Where  by-laws  provided  for  payment 
of  dues  to  the  secretary,  a  payment  to  the 
president  which  included  back  dues,  and  with 
v.'hich  the  president  absconded  -was  not  pay- 
ment to  the  association.  Manchester  Bldg. 
&  Loan  Ass'n  v.  Geyers  [N.  J.  Eq.]   63  A.  545. 

86.  Dickason  v.  Grafton  Savings  Bank  Co., 
6  Ohio  C.  C.    (N.  S.)   329. 

87.  88.     See  5  C.  L.  479. 

89.  Le  Mars  Bldg.  &  Loan  Ass'n  v.  Bur- 
gess [Iowa]  105  N.  W.  641.  See,  also,  5  C.  L. 
479,  n.  16-21. 

90.  Certificate  made  principal  payable 
after  72  months,  and  articles  provided  for 
payments  in  order  of  application  for  with- 
drawal and  prohibited  payment  of  more  than 
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witliiu  which  stock  will  mature  cannot  be  considered  a  guaranty  of  maturity  within 
tliat  time."^  One  claiming  that  an  association,  by  its  agent,  guaranteed  maturity 
of  stock  within  a  certain  period,  has  the  burden  of  proof  of  agency  and  of  the  mak- 
ing of  the  guarant}^'*- 

Where  the  law  permits  the  issuance  of  stock  in  different  series,  and  provides 
thai  the  manner  of  maturity  of  any  series  may  be  designated  by  the  constitution 
and  by-laws  of  the  association,^^  and  a  given  series  has  been  declared  mature  by  the 
directors  in  accordance  with  the  association's  scheme,  the  holder  of  shares  of  the 
series  so  declard  mature  ceases  to  be  a  member  and  becomes  a  creditor  of  the  asso- 
ciation,°'^  and  may  maintain  an  action  at  law  to  recover  the  declared  value  of  the 
matured  shares.^^  Where  the  association  has  agreed  to  buy  matured  stock  of  a 
particular  series  in  preference  to  stock  of  any  subsequent  series,  the  holder  of  such 
matured  stock  becomes  a  creditor  of  the  association  to  the  extent  of  payments  due 
him,  with  interest  on  the  claim  from  the  time  it  was  due."^  A  debt  to  an  associa- 
tion is  paid  l)y  maturing  the  stock  pledged,**^  and  when  stock  of  a  borrowing  mem- 
ber has  matured,  and  its  par  value  equals  the  amount  of  his  loan,  he  is  entitled 
to  have  a  deed  of  trust  given  as  security,  canceled."^ 

§  3.  Loans  and  mortgages.  A.  In  general.^^ — A  loan  is  equivalent  to  an 
advance  pa3^nent  of  shares  on  certain  conditions  of  repayment.^  One  who  makes 
a  bid  and  receives  a  loan  is  estopped  to  deny  its  validity  as  not  ha^'ing  been 
"awarded  on  competitive  bidding.^  In  Illinois  an  association  has  no  power  to  issue 
'•borrowers'  certificates"  whereby  a  loan  is  made  before  the  funds  are  paid  in.^ 

Building  and  loan  contracts  are  to  be  construed  and  their  validity  determined 
with  reference  to  the  law  of  the  place  where  they  are  to  be  performed,  and  this  is 
usually  the  place  where  the  home  office  of  the  association,*  or  a  branch  agency, 
fully  authorized  to  accept  payments,^  is  located.  The  parties  may,  however,  stipu- 
late that  the  laws  of  a  particular  state  shall  control.®  A  solvent  association  has 
no  power  to  transfer  a  mortgage  loan  to  another  association.'^     Mortgages  must  be 


one-half  the  amount  received  from  dues  and 
stock  payments  in  any  one  montli.  Certifi- 
cate held  to  constitute  enforcealjle  contract. 
Tautphoeus  v.  Harbor  &  Suburban  Bldg.  <& 
Sav.   Ass'n    [N.    Y.]    78   N.   E.    69. 

91,  92.  Ebersole  v.  Southern  Bldg-.  &  Loan 
Ass'n    [Ala.]    41   So.   150. 

93.  Rev.  St.  1875.  p.  64.  and  P.  L,.  1887, 
p.  62,  so  provided.  Cunningham  v.  Mutual 
Loan  &  Bldg.  Ass'n  [N.  J.  Err.  &  App.]  62  A. 
307. 

94.  Cunningham  v.  Mutual  Loan  &  Bldg. 
Ass'n   [N.  J.  Err.  &  App.]    62  A.  307. 

95.  A  suit  in  equity  would  be  the  proper 
remedy  only  if  an  accounting  ■were  neces- 
sary. Cunningliam  v.  Mut.  Loan  &  Bldg. 
Ass'n    [N.   J.   Err.   &  App.]    62   A.    307. 

96.  Rogers  v.  Ogden  Bldg.  &  Sav.  Ass'n 
[Utah]  83  P.  7.54. 

97.  Butson  v.  Home  Sav.  &  Trust  Co. 
[Iowa]    105  N.  W.   645. 

08.  A  deed  of  trust  by  a  borrowing  mem- 
ber sliould  be  canceled  wlien  it  appears  that 
the  stock  of  nonborrowing  members  of  the 
same  series,  has  fully  matured,  and  lience 
the  stock  of  borrowing  member  has  also 
matured,  and  the  value  of  the  matured  stock 
equals  the  loan.  Whelpley  v.  Ross,  25  App. 
D.  C.  207. 

99.      See   5   C.  L.   480. 

1,  2.     Broch  v.   French,   91G   111.   App.   15. 


First  Mortj 


Loan   Co. 


3.  Wineman 
117   111.   App.    302. 

4.  Contract  with  Maryland  association, 
loan  being  secured  by  bond  and  mortgage  on 
Virginia  realty,  held  a  Maryland  contract. 
Middle  States  Loan,  Bldg.  &  Const.  Co.  v. 
Miller's  Adm'r  [Ya.]  51  S.  E.  846.  Loan  in 
Alabama  by  Minnesota  association  held  a 
Minnesota  contract.  Beckley  v.  United 
States  Sav.  &  Loan  Co.   [Ala.]   40  So.  655. 

5.  Where  a  contract  is  made  with  a 
branch  association,  provided  for  by  the  as- 
sociation's by-laws,  wJiicli  collects  dues  and 
receives  applications  for  loans  and  paj'ments 
thereon,  the  contract  is  governed  by  the  laws 
of  the  state  where  the  branch  is  located, 
thougli  a  bond  for  the  loan  is  made  payable 
at  the  home  office  of  the  association.  Gal- 
lettey  v.  Strickland  [S.  C]  54  S.  E.  576. 
Contract  with  foreign  association  made 
through  Miciiigan  ^gent  who  had  power  to 
receive  payments  on  loan  and  on  stock,  loan 
being  secured  by  mortgage  on  Michigan 
realty,  lield  Michigan  contract.  Cobe  v.  .Sum- 
mers [Mich.]  12  Det.  Leg.  N.  965,  106  N.  W. 
707. 

6.  T\^here  bond  provided  that  Georgia  laws 
should  govern  contract  made  in  South  Caro- 
lina with  Georgia  association,  it  was  con- 
strued witli  reference  to  Georgia  laws.  Equi- 
table Bldg.  &  Loan  Ass'n  v.  Corley  [S.  C]  52 
S.  E.  48. 

7.  Cobe  V.  Lovan,  193  Mo.  235,  92  S.  W.  93. 
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foreclosed  by  duly  authorized  officers  of  the  association.^  A  contract  which  pro- 
vides that  upon  default  by  the  borrower  the  company  may  re-enter  and  repossess 
the  premises,  that  the  sum  advanced  shall  become  due  and  payable,  and  that  the 
company  may  sell  the  premises  for  the  debt,  is  in  the  nature  of  a  mortgage  and 
may  be  foreclosed  as  such.^  As  to  insolvent  associations  there  is  a  default  whenever 
a  borrowing  member  fails  to  pay  his  loan  within  the  time  fixed  by  the  court.^°  In 
Louisiana  a  proceeding  via  executiva  is  the  wrong  remedy  where  an  adjustment  of 
accounts  is  necessary  and  the  evidence  is  not  authentic."  Where  an  association 
purchasing  property  for  a  borrowing  member  assumes  a  mortgage  thereon  which 
bears  interest  at  a  lower  rate  than  that  charged  the  borrower  on  his  entire  loan,  the 
borrower  is  not  entitled  to  credit  for  the  excess  of  interest  paid  by  him.^- 

(§3)  B.  Applicahility  of,  and  exemption  from,  usury  laics.^^ — In  many  states 
building  and  loan  contracts  requiring  the  pa}'Tnent  of  dues,  fines,  premiums,  and 
interest,  are  expressly  authorized  by  law  and  exempted  from  the  operation  of  the 
general  interest  laws,^*  and  the  validity  of  such  contracts  is  to  be  determined  by 
reference  to  rules  different  from  those  applied  to  ordinary  loans.  Thus  in  deter- 
mining whether  such  a  contract  is  usurious,  only  such  pajTuents  contracted  for  as 
are  in  the  nature  of  interest  and  premiums  on  the  loan  should  be  considered,^^  and 
a  loan  is  not  necessarily  usurious  because  a  larger  sum  is  reserved  to  be  paid  than 
the  principal  and  legal  interest.^®  The  usury  laws  operate  as  to  all  contracts  save 
loans  made  according  to  the  building  and  loan  association  statutes.^^  It  is  held 
that  if  the  promise  to  pay  the  sum  above  legal  interest  depends  upon  a  contingency, 
and  not  upon  the  happening  of  a  certain  event,  the  loan  is  not  usurious. ^^  In  West 
A^irginia,  the  rule  is  that  the  amount  of  premium  to  be  paid  must  be  definite  and 
certain.  In  applying  this  rule,  it  has  been  held  that  a  loan  contract  which,  without 
naming  a  lump  sum  of  premiums,  provides  that  monthly  premiums  of  fixed  sums 
shall  be  paid  for  a  fixed  number  of  months,  fixes  the  amount  and  duration  of  pre- 
mium pa^Tnents  with  certainty ;  ^^  and  that  contracts  which  provide  for  the  pay- 


8.  By  Rev.  St.  1889,  §2813,  foreclosure  of 
mortgages  is  placed  under  supervision  of  di- 
rectors, and  a  foreclosure  by  the  president 
is  void.  Cobe  v.  Lovan,  193  Mo.  235,  92  S.  "W. 
93. 

9.  Preston  v.  D'Ambrosio,  46  Misc.  523,  95 
N.  T.  S.   70. 

10.  Brocii  V.  French,  116  111.  App.  15. 

11.  Teutonia  Loan  &  Bldg.  Co.  v.  Cronan 
[La.]  39  So.  551. 

12.  Preston  v.  Rockey  [N.  Y.]  77  N.  E. 
1156;  Preston  v.  Reinhart,  109  App.  Div.  781, 
96  X.  Y.  S.  851. 

13.  See  5  C.  L.  481. 

14.  Code,  §  1898,  excepts  building  and  loan 
contracts  from  the  operation  of  general  in- 
terest laws.  Le  Mars  Bldg.  &  Loan  Ass'n 
V.  Burgess  [Iowa]  105  N.  W.  641.  Building 
and  loan  contracts  are  rendered  nonusurious 
by  Acts  27th  Gen.  Assem.  c.  48,  p.  32.  Co- 
operative Bang  V.  Meldrum  [Iowa]  105  N.  "W. 
206.  An  association  which  has  complied  w^ith 
statutory  provisions  controlling  the  making 
of  loans  may  lawfully  receive  greater  com- 
pensation, by  way  of  interest  and  premiums, 
for  the  use  of  its  money,  than  is  allowed  by 
the  general  interest  laws.  1  Starr  &  C.  Ann. 
St.  1896,  c.  32,  p.  118.  Home  Bldg.  &  Loan 
Ass'n,  217  111.  551,  75  N.  E.  569.  Contract  of 
association  organized  under  Laws  1851, 
p.  234,  c.  122,  is  not  usurious  because  pro- 
viding   for    fines,     monthly    dues,    and    pre- 


miums. Preston  v.  Rockey  [N.  Y.]  77  N.  B. 
1156.  By  express  provisions  of  Minn.  Gen. 
St.  1894,  §  2794,  the  fact  that  a  premium  is 
charged  for  a  loan  does  not  make  it  usurious. 
Beckley  v.  United  States  Sav.  &  Loan  Co. 
[Ala.]  40  So.  655.  A  borrowing  member  paid 
6  per  cent,  on  his  loan,  and  taxes  and  insur- 
ance premiums  on  property  conveyed  to  se- 
cure repayment  of  the  loan,  in  addition  to 
payments  made  a  stockholder  to  mature  his 
stock.  Held,  his  contract  was  not  usurious, 
under  Maryland  decisions.  Middle  States 
Loan  Bldg.  &  Const.  Co.  v.  Miller's  Adm"r 
[Va.]  51  S.  E.  846.  Borrowing  member  took 
27  shares,  par  value  ?100  each,  to  secure  loan 
of  $2,700,  and  agreed  to  pay,  until  stock  was 
paid  up,  quarterly  instalments  of  interest  of 
$40.50,  and  quarterly  dues  of  $225  each.  The 
contract  was  held  nonusurious  under  Acts 
1893-94,  p.  560,  c.  516.  Bryan  v.  Augusta 
Perpetual  Bldg.  &  Loan  Co.  [Va.]  52  S.  E. 
357. 

15.  Eastern  Bldg.  &  Loan  Ass'n  v.  Tom- 
kinson   [Neb.]   107  N.  W.  762. 

1«.     Whelpley  v.   Ross,   25   App.    D.   C.    207. 

17.  Garlick  v.  Mutual  Loan  &  Bldg.  Ass'n, 
116  111.  App.  311. 

IS.     Whelpley   v.    Ross,   25   App.   D.   C.    207. 

19.  Tahaney  v.  Washington  Nat.  Bldg.  & 
Loan  Ass'n  [W.  Va.]  53  S.  E.  791.  Where  a 
contract  stipulates  for  monthly  premiums 
for  a  certain  number  of  months,  it  does  not 
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ment  of  a  fixed  monthly  premium  for  a  certain  stated  number  of  years,  or  until  the 
earlier  maturity  of  the  stock,^°  or  which  require  continuance  of  payment  of  lawful 
interest  on  the  sum  advanced  after  cessation  of  dues  and  premiums,  until  the  stock 
matures,  unless  it  sooner  matures,^^  are  not  usurious. 

Where  the  statute  requires  competitive  bidding,  a  loan  made  without  an  op- 
portunity for  such  bidding,  on  which  interest  at  more  than  the  legal  rate  is  charged, 
is  usurious.^-  Statutes  requiring  competitive  bidding  do  not  require  that  there 
shall  be  more  than  one  bidder  present  at  the  meeting  at  which  a  loan  is  made,-^ 
but  only  that  opportunity  shall  be  given  for  competitive  bidding,  and  that  the  pri- 
ority or  preference  of  a  loan  shall  be  awarded  to  the  highest  bidder.^*  In  some 
jurisdictions  the  loan  need  not  be  awarded  to  the  highest  bidder. ^^  If  the  associa- 
tion purchase  for  the  member,  a  sale  to  him  at  a  higher  rate  in  consideration  of  the 
deferring  of  payments  is  not  usurious  ^^  and  such  a  transaction  cannot  in  Pennsyl- 
vania be  regarded  as  a  mortgage  unless  there  is  a  written  defeasance.-^  If  instead 
of  money  in  the  treasury  certificates  be  isssued  against  future  assets,  the  loan  is 
usurious.-^ 

(§3)  C.  Accounting  ivith  borrower  while  solvent.^^ — In  accounting  with  a 
borrowing  member  while  the  association  is  solvent,  payments  referable  to  the  loan 
are  credited  thereon,  and  payments  on  the  stock  are  credited  theretoi  in  determining 
its  withdrawal  value.  The  amount  due  the  association  will  then  be  the  amount  re- 
maining unpaid  on  the  loan,  less  the  withdrawal  value  of  the  stock.^°  In  some 
states  it  is  held  that  since  a  debt  to  an  association  is  paid  by  maturing  the  stock 
pledged,^^  all  payments  which  advance  or  accelerate  the  maturing  of  the  stock  are 
to  be  considered  payments  on  the  debt,^^  though  credit  therefor  may  not  be  extended 
on  the  note  until  final  settlement,  and  may  then  be  increased  or  decreased  by  profits 
or  losses  on  the  stock.^^     In  Pennsylvania  payments  must  be  credited  on  stock  un- 


violate  Code  1896,  c.  54,  §  30,  relating  to  such 
contracts.  Burkheimer  v.  National  Mut.  Bldg. 
&  Loan  Ass'n  [W.  Va.]   53  S.  E.  372. 

20.  Brown  v.  Rockey  [W.  Va.]  54  S.  E. 
343. 

21.  Tahaney  v.  "Washington  Nat.  Bldg.  & 
Loan  Ass'n  [W.  Va.]  53  S.  E.  791. 

22.  Cobe  V.  Summers  [Mich.]  12  Det.  Leg. 
N.  975,  106  N.  "W.  707;  Assets  Realization  Co. 
V.  Heiden,  117  111.  App.  458.  Where  borrower 
was  made  to  believe  that  he  must  pay  a  cer- 
tain premium  to  secure  a  loan,  and  the  sec- 
retary bid  the  premium,  and  there  was  no 
open  or  competitive  bidding,  the  loan  was 
held  usurious,  the  interest  charged  being 
over  the  legal  rate.  Bechtel  v.  Saginaw  Bldg. 
&  Loan  Ass'n  [Mich.]  13  Det.  Leg.  N.  117, 
107  N.  W.  695. 

Held  not  usurious:  Where  an  application 
for  a  loan  on  stock  makes  a  bid  of  premium, 
and  it  is  accepted,  and  the  deed  of  trust 
given  as  security  states  that  a  certain  pre- 
mium was  bid  for  the  advance,  the  loan  is 
not  illegal  as  not  being  upon  a  competitive 
bid.  Tahaney  v.  Washington  Nat.  Bldg.  & 
Loan  Ass'n  [W.  Va.]  53  S.  E.  791. 

23.  24.  Home  Bldg.  &  Loan  Ass'n  v.  Mc- 
Kay, 217  111.  551,  75  N.  E.  569. 

25.  In  Minnesota,  a  loan  is  not  usurious 
because  the  money  is  not  put  up  to  the  high- 
est bidder.  Beckley  v.  United  States  Sav.  & 
Loan  Co.  [Ala.]  40  So.  655,  citing  Zenith 
Bldg.  Ass'n  v.  Heimbach.  77  Minn.  97.  79 
N.  W.  609. 


26,  27.  Sterck  v.  Germantown  Homestead 
Co.,  27  Pa.  Super.  Ct.  336. 

28.  Wineman  v.  First  Mortgage  Loan  Co., 
117  111.  App.   302. 

29.  See  5  C.  L.  483. 

30.  On  deatli  of  a  borrowing  member  the 
amount  of  the  claim  against  his  estate  was 
held  to  be  the  amount  of  his  loan,  with  six 
per  cent,  (contract  rate)  interest,  less  pay- 
ments of  principal  and  interest,  and  less  tlie 
withdrawal  value  of  his  shares;  interest  on 
such  balance  from  his  death;  and  unpaid 
fines,  and  taxes  paid  by  company.  Middle 
States  Loan,  Bldg.  &  Const.  Co.  v.  Miller's 
Adm'r  [Va.]  51  S.  E.  846.  In  Georgia,  pay- 
ments by  a  borrowing  member  are  not  all 
credited  on  the  loan  and  interest,  but  in  part 
on  expenses  and  premiums  due  tlie  associa- 
tion, according  to  the  term.s  of  the  contract. 
Equitable  Bldg.  &  Loan  Ass'n  v.  Carley  [S.  C] 
52  S.  E.  48.  An  association  advanced  $500  to 
a  member,  and  agreed  to  assume  his  note  for 
$1,500.  It  took  a  note  for  $2,000  with  inter- 
est at  twelve  per  cent.,  secured  by  mort- 
gage. The  member  made  payments  amount- 
ing to  $884.52  and  then  defaulted,  and  the 
association  repudiated  its  assumption  of  his 
$1,500  note.  Held  proper  to  allow  associa- 
tion its  $500  advancement,  and  other  pay- 
ments made  by  it  witli  interest,  and  to  credit 
member  with  monthly  payments  on  amounts 
due  at  time  of  such  payments.  Cain  v.  Reeve 
[Utah]  83  P.  568. 

31.  32,  33.  Butson  v.  Home  Sav.  &  Trust 
Co.   [Iowa]   105  N.  W.  645. 
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less  a  clear  assent  of  both  parties  to  credit  them  on  the  loan  be  sho-wTi,'*  and  having 
permitted  credit  to  stock  the  other  cannot  be  claimed.^^  In  South  Carolina,  all 
sums  paid  by  a  borrowing  member  are  to  be  applied  on  the  sum  borrowed  and  in- 
terest thereon.^®  In  Iowa,  it  is  provided  by  statute  that  in  computing  the  amount 
due  from  a  borrowing  member,  only  the  amount  actually  received  can  be  consid- 
ered,^^ and  interest  on  this  amount  cannot  exceed  twelve  per  cent.**  Under  this 
statute  the  value  of  shares  held  by  the  borrower  is  to  be  computed  in  the  same 
manner  as  if  he  had  voluntarily  withdrawn  them.*®  The  manner  of  computing  the 
withdrawal  value  may  be  fixed  by  by-laws  of  the  association.*"  This  statute  is 
held  applicable  after  as  well  as  before  insolvency  of  the  association.*^  The  with- 
drawal value  of  shares  reisssued  is  not  enhanced  over  others  by  the  payment  in  of 
accrued  increment  in  addition  to  the  total  of  regular  dues.*^ 

(§3)  D.  Accounting  after  insolvency.^^ — Insolvency  of  an  association  works 
a  rescission  of  its  contracts  with  borrowing  members,  since  the  association  cannot 
then  perform.**  An  equitable  adjustment  should  be  made  with  borrowing  mem- 
bers, as  of  the  date  of  receivership. *°  After  insolvency,  all  classes  of  shareholders 
are  to  be  treated  alike. *'^  Thus,  a  member  who  paid  his  dues  in  advance  in  fulli 
and  received  a  discount,  does  not  upon  insolvency  of  the  association,  become  a  cred- 
itor, but  stands  in  the  same  position  as  other  stockholders.*^  Holders  of  matured 
stock  do  not  become  creditors  in  case  of  insolvency,  but  share  equally  with  holders 
of  unmatured  stock.*^  Debts  and  expenses  are  to  be  first  paid,  and  then  each  sharo- 
holder  is  entitled  to  a  dividend  pro  rata  upon  the  amoimt  which  he  has  paid  upon 
his  stock,*®  but  a  borrowing  member  who  elects  to  treat  all  pa}Tnents  as  upon  the 
debt  is  not  entitled  to  dividends  on  the  stock.^°  Where  an  association  becomes  in- 
solvent before  it  has  advanced  any  money  to  a  member  or  has  performed  an  agree- 
ment to  pay  off  a  mortgage  on  his  property,  the  member  does  not  occupy  the  posi- 


34,  35.  Globe  Mutual  Bldg'.  &  Loan  Ass'n 
V.  Schutte,  29  Pa.  Super.  Ct.  265. 

36.  Equitable  Bldg.  &  Loan  Ass'n  v.  Cor- 
ley  [S.  C]   52  S.  E.  48. 

37.  Under  Code  §  1898,  the  fact  that  two 
monthly  payments  had  been  exacted  in  ad- 
vance should  be  considered  in  computing 
actual  amount  of  loan.  Oskaloosa  Nat.  Bldg., 
Loan  &  Inv.  Ass'n  v.  Bailey  [Iowa]  105  N.  "W. 
417.  A  borrower  from  one  association  took 
stock  in  another  which  paid  the  first  the  dif- 
ference between  the  amount  due  on  the  first 
loan  and  the  withdrawal  value  of  the  stock. 
Held,  the  amount  of  the  loan  from  the  sec- 
ond association  was  only  the  amount  of  cash 
paid  tlie  first;  not  the  entire  amount  of  the 
original  loan.  Butson  v.  Home  Sav.  &  Trust 
Co.   [Iowa]  105  N.  W.  645. 

35,  Code,  §  1898.  Oskaloosa  Nat.  Bldg., 
Loan  &  Inv.  Ass'n  v.  Bailey  [Iowa]  105  N.  W. 
417.  Acts  28th  Gen.  Assem.,  p.  51,  c.  69,  mak- 
ing maximum  rate  collectible  eight  per  cent, 
does  not  affect  contracts  made  prior  to  its 
enactment.  Twelve  per  cent,  may  be  recov- 
ered under  such  contracts.  Le  Mars  Bldg.  & 
Loan  Ass'n  v.  Burgess  [Iowa]   105  N.  W.  641. 

39.  Code,  §  1898.  Le  Mars  Bldg.  &  Loan 
Ass'n  V.  Burgess  [Iowa]   105  N.  W.  641. 

40.  Where  by-law  fixed  withdrawal  value 
at  amount  paid,  with  interest  at  not  less  than 
eight  per  cent.,  less  fifty  cents  withdrawal 
fee,  the  withdrawal  value  was  not  total 
amount  paid  on  stock  and  loan,  but  amount 
paid    on    stock    with    interest    or    dividends. 


Burgess 


&    Trust    Co. 


Le    Mars    Bldg.    &    Loan    Ass'n 
[Iowa]  105  N.  W.  64L 

41.  Butson    V.    Home    Sav. 
[Iowa]    105  N.  W.  645. 

42.  Such  payment  represents  the  value  of 
the  use  of  the  money  ^vhich  would  have  been 
required  had  the  dues  been  paid  in  the  reg- 
ular way.  Foresters'  Bldg.  &  Loan  Ass'n  v. 
Quinn,  119  111.  App.  572. 

43.  See  5  C.  L.  484,  and  n.  76. 

44.  Preston  v.  Rockey  [N.  T.]  T7  N.  E. 
1156;  People  v.  New  York  Bldg.  &  Loan 
Banking  Co.,  110  App.  Div.  554,  97  N.  Y.  S.  81, 
The  winding  up  should  be  as  near  as  possible 
to  a  rescission  paying  each  member  what  lie 
put  in  or  his  share  of  the  assets  and  charg- 
ing each  borrower  what  he  got  and  the  value 
of  the  use  of  it.  Broch  v.  French,  116  111. 
App.  15. 

45.  Preston  v.  Rockey  [N.  Y.]  77  N.  E. 
1156. 

46.  47.     People  V 
Banking    Co.,    110 
S.  81. 

48.  Rogers  v.  Ogden  Bldg.  &  Sav.  Ass'n 
[Utah]  83  P.  754.  TVhen  notices  of  with- 
drawal are  given  when  an  association  is  in- 
solvent, shareholders  giving  such  notices  are 
not  creditors  but  stand  on'a  parity  with  other 
shareholders.     Id. 

49.  People  v.  New  York  Bldg.  &  Loan 
Banking  Co.,  110  App.  Div.  554,  97  N.  Y.  S.  81. 

50.  Norman  v.  "Warsaw  Bldg.  &  Loan  Ass'n 
[Ky.]  91  S.  W.  695. 


.  New  York  Bldi 
App.    Div.    554, 


:.  &  Loan 
97    N.    Y. 
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lion  of  a  creditor  of  the  association  by  reason  of  having  made  payments  of  dues  or 
interest  on  a  bond  given  the  association  as  security."^ 

L^pon  settlement  with  borrowing  members,  after  insolvency,  premium  pav- 
Tncnts,^*  and  other  payments  referable  to  the  loan,  are  credited  thereon,^^  and  if  the 
contract  provides  that  upon  final  settlement,  only  the  sum  advanced,  with  interest 
at  a  certain  rate,  would  l)e  retained,  all  payments,  including  dues,  are  credited  on 
the  debt.^*  Usually  stock  payments  are  not  credited  on  the  loan,  but  credit  there- 
for is  given  only  upon  the  fi-ual  distribution  of  assets. ^^  So,  it  has  been  held  in 
New  York  that  a  building  and  loan  association  is  a  meml)ership  and  not  a  stock 
corporation  and  that  each  member  must  perform  his  contract  so  long  as  the  corpora- 
lion  inanages  its  own  atfairs.^*^  Hence,  in  case  of  insolvency,  each  member  must 
be  held  to  his  contract  up  to  the  date  of  the  receivership,  and  cannot  be  treated 
as  a  mere  debtor  and  given  credit  on  his  loan  for  all  sums  paid."^  Thus,  a  borrow- 
ing shareholder  must  pay  all  instalments  agreed  to  be  paid  for  premiums  down  to 
the  date  of  the  receivership,^^  and  cannot  be  credited^ with  such  payments  upon  the 
amount  advanced  upon  his  bond  and  mortgage. °^ 

§  4.     Terminalion  and  insolvencj).^^ 

§  5.  Rif/lds  of  withdrawing  sliareliolders.^'^ — Where  a  stock  certificate  recites 
that  tlie  holder  is  a  stockholder,  and  provides  for  withdrawal,  upon  the  giving  of 
due  notice,  and  the  repayment  of  the  am.ount  paid  in,  the  holder  of  such  certificate; 
is.  prior  to  notice  of  withdrawal,  a. stockholder  and  not  a  creditor  of  the  association, 
even  though  the  certificate  also  provides  for  the  payment  of  interest  annually  on 
the  amount  paid  in.*^-  Suspension  of  stock  payments  by  members  for  an  unreason- 
able time,  so  as  to  cause  a  material  departure  from  its  general  plan  of  satisfying 
loans  b}'  maturing  stock  affords  ground  for  dissolution  of  the  contractual  relations 
between  the  association  and  a  borrowing  meml^er,"^  and  such  member  is  not  es- 
topped to  demand  such  dissolution  by  having  voted  for  an  amendment  to  the  by- 
laws giving  directors  power  to  suspend  payments  in  such  manner.^*  A  member  who 
thus  ^vithdraws  is  to  be  charged  with  the  amount  of  his  loan  with  legal  interest  from 
the  date  of  his  receipt  of  the  money,  and  credited  with  interest  and  premium  paid, 
and  the  withdrawal  value  of  his  stock  at  the  time  his  right  to  withdraw  accrued :  '^'^ 
on  the  balance  thus  formd  due  he  is  to  be  charged  with  interest,  and  credited  with 
all  payments  of  whatever  character,  thereafter  made.*^*'  In  applying  credits  before, 
on,  and  after,  the  date  of  accrual  of  his  right  to  withdraw,  the  rule  governing  par- 
tial payments  is  to  be  followed."'^ 


51.  PeoDle  V.  New  York  Bldg.  &  Loan 
Banking  Co.,  110  App.  Div.  554,  98  N.  Y.  S. 
898. 

52.  Where  a  mortgage  became  due  and 
payable  by  rea.son  of  the  insolvency  of  the 
association,  the  borrov/ing  member  was  en- 
titled to  have  all  premium  payments  cred- 
ited on  tlie  loan.  Harris  v.  Nevins  [N.  J. 
Err.  cS:  App.]  63  A.  172. 

53.  See  5  C.  L.  484,  n.  80-83. 

54.  A  bond  given  by  a  borrowing  member 
provided  that  the  association  would  not  re- 
tain, upon  final  settlement,  a  sum  greater 
than  that  advanced  with  interest  at  eight  per 
cent.  Held,  on  settlement  with  receiver,  bor- 
rowers would  be  credited  with  all  payments 
whetiier  made  as  dues,  interest  or  premium. 
Flinn  v.  Interstate  Bldg.  &  Loan  Ass'n,  141 
F.  672. 

r,5.     See  5  C.  L.  484,  n.  84-87. 


5f>,  57.  Preston  v.  Reinhart,  109  App.  Div. 
781,  96  N.  Y.  S.  851. 

5,S.  Preston  v.  Rockey  [N.  Y.]  77  N.  E. 
1156. 

59.  Dues  and  interest  therein  cannot  be 
credited  on  debt.  Preston  v.  Rockey  [N.  Y.] 
77  N.  B.  1156. 

60.  See  5  C.  L.  486. 

61.  See  5  C.  L.  486.  Computation  of  with- 
drawal values,  see,  ante,  §  3c. 

G2.  Harrison  v.  Fleischman  [N.  J.  Ec].]  61 
A.  1025. 

63,  64.  Burkheimer  v.  National  Mut.  Bldg. 
&  Loan  Ass'n  [W.  Va.]  53  S.  E.  372. 

65.  Making  proper  deductions  for  the 
member's  share  of  expense.?  and  losses. 
Burkheimer  v.  National  Mut.  Bldg.  &  Loan 
Ass'n   [W.  Va.]   53  S.  E.  372. 

60,  67.  Burkheimer  v.  National  Mut.  Bldg. 
&  Loan  Ass'n  [W.  Va.]  53  S.  E.  372. 
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Recover!/  of  inoneii  paid  for  shares  cannot  he  had  as  on  an  implied  contract 
rinle>5  by  reason  of  mistake  or  the  like  it  is  equity  and  good  eonciencc  to  repay."'* 

BriLOIXGS   AXD   BUILDING  RE.STRICTIONS. 


§   1.      Public   KegrtilatioM    (507). 
§  2.      Private    RegHlHtlon    (.'»0J>>. 
§   3.      Ijiabjiity     for     tnsafe     Condition 
PrejHises   (510). 


of 


§  4.      Liability    for   Negligent    Operation    of 
Elevators    (511). 


§  1.  Public  regulations^"^ — In  the  exercise  of  the  police  power  it  is  generally 
jirovided  by  statute  or  ordinance  that  certain  regulations  must  be  complied  with  in 
the  construction  of  buildings  in  cities,'*'  and  specified  precautions  must  be  taken 


&     Loan     Ass'n     v. 
See,   also,   Implied 


68.  Foresters'  Bldg. 
Quinn,  119  111.  App.  57^ 
Contracts,  5  C.  L.  1756. 

60.     See  5  C.  L.  487. 

70.  Failure  to  file  specifications  of  modi- 
fications of  plans,  which  had  been  flted  in  the 
building  department  will  not  defeat  a  claim 
for  work  performed  thereunder,  where  the 
modifications  v/ere  thereafter  approved  and 
the  defendant  enjoyed  the  benefit  of  tlie 
work  done.  Zwerdling  v.  Congregation  Adas 
Le  Israel,  46  Misc.  423,  92  N.  Y.  S.  360.  Un- 
less the  contrary  appears  it  is  presumed  that 
tiif  owner  in  tlie  erection  of  a  building  ob- 
served t!ie  requirement  of  filing  witli  the 
proper  ofiicials  tlie  necessary  plans  and  that 
tlie  building  was  erected  with  the  consent  of 
the  city  after  approval  of  such  plans.  Em- 
pire Realty  Corp.  v.  Sayre.  107  App.  Div.  415, 
Oj  N.  Y.  S.  371.  In  the  absence  of  steps  by 
either  lessor  or  lessee  to  obtain  a  review,  by 
tlie  board  provided  for  that  purpose,  of  an 
order  by  a  building  inspector  of  a  municipal 
corporation  for  tlie  removal  of  a  building 
on  account  of  its  dangerous  condition,  and 
his  refusal  to  issue  a  permit  for  its  repair, 
are  equivalent  to  a  specific  order  to  tear  the 
Iniilding  down.  Llebschutz  v.  Black,  3  Ohio 
N.  P.   tN.  S.)   393. 

Note:  Exercise  of  tlie  police  power  in  the 
adoption  of  rules  and  regulations  with 
regard  to  the  construction  and  occupa- 
tion of  buildings  is  ordinarily  sustained. 
J:2aston  Com'rs  v.  Covey,  74  Md.  262,  22  A. 
2'i6.  It  is  a  discretionary  power  on  tlie  part 
(jf  commissioners  having  the  construction  of 
Ijuildings  in  charge  to  refuse  a  desired  per- 
mit. The  court  say:  "We  tliink  it  very  clear 
that  under  a  general  power  to  pass  such  or- 
dinance as  the  commissioners  may  deem  nec- 
essary and  beneficial  to  tlie  town  the  com- 
missioners may  pass  any  ordinance  which 
tliey  may  judge  necessary  and  beneficial,  and 
it  will  be  valid  provided  it  be  reasonable  and 
consonant  with  the  general  pov/ers  and  pur- 
i-oses  of  the  corporation  and  not  inconsist- 
ent witli  tlie  laws  and  policy  of  tlie  state." 
Sprigg  v.  Town  of  Garrett  Park,  89  Md.  406, 
43  A.  813;  City  of  Salem  v.  Maynes,  123  Mass. 
372,  holds  that  such  an  ordinance  applied  to 
one  yrho  had  already  constructed  cellar  for 
contemplated  building,  but  see  State  v.  Ten- 
ant, 110  N.  C.  609,  28  Am.  St.  Rep.  715,  15 
L.  R.  A.  423.  See  City  of  Hudson  v.  Thorne, 
7  Paige  [N.  Y.]  261,  for  limitations  upon 
right  to  prohibit  erection  of  wooden  build- 
ings. City  of  Troy  v.  Winters,  2  Hun  [N.  Y.] 
f,3;  Hawke  v.  Brown,  28  App.  Div.  37,  50  N. 
Y.  S.  1032;  Signell  v.  Wallace,  38  Misc.  656, 
72  N.  Y.  S.  348,  construing  New  York  L,aws 
of  1901,  c.  334,  known  as  tlie  tenement  house 
ict  us  amended  by  Law.'^  of  1901,  c.   55.");  fol- 


lowed and  further  construed  in  City  of  New 
York  V.  Herdje,  68  App.  Div.  370,  74  N.  Y.  S. 
104. 

State  v.  Tenant,  110  N.  C.  609,  28  Am.  St. 
Rep.  715,  15  L.  R.  A.  423.  An  ordinance  pro- 
hibiting th  eerection  of  a  building  without 
permit  after  a  contractor  had  commenced  the 
construction  of  a  building,  as  to  such  build- 
ing, is  void. 

City  of  Philadelphia  v.  Wall,  184  Pa. 
557;  City  of  Sioux  Falls  v.  Kirby,  6  S.  D.  62, 
60  N.  W.  156,  25  L.  R.  A.  621.  The  legality 
of  an  ordinance  requiring  permit  from  build- 
ing inspector  considered,  with  citation  of 
many  cases  sustaining  the  position  taken. 
See  McQuillin,  Mun.  Ord.,  §§  470,  471,  with 
many  cases  cited;  Horr.  &  Bemis,  Mun.  Ord. 
§§  222,  223,  and  Parker  &  W.  Pub.  Health, 
cc.   19,  20. 

These  regulations  have  for  their  direct 
purpose  not  only  the  protection  of  life, 
limb,  and  property,  but  also  the  preservation 
of  the  public  health.  The  use  to  which  cer- 
tain buildings  can  be  put  may  result  in  a 
condition  exceedingiy  deleterious  to  the 
healtli  and  safety  not  only  of  the  occupants 
of  the  buildings  themselves  but  of  persons  in 
the  immediate  vicinity  (Inhabitant  of  Brook- 
line  V.  Hatch,  167  Mass.  380,  38  L.  R.  A.  495; 
People  V.  Bennett,  83  Mich.  457;  Com.  v.  Char- 
ity Hospital  of  Pittsburg,  198  Pa.  270.  See, 
also,  18  Am.  Rep.  407),  and  the  state  in  such 
case  has  the  unquestioned  right  of  regula- 
tion. Tiirough  the  cupidity  or  negligence  of 
property  owners,  buildings  may  become  un- 
safe for  use,  and  the  proper  exercise  of  the 
police  power  by  tlie  state  includes  the  pass- 
ing of  regulations  remedying  such  condition 
(Woodruff  V.  Bowen,  136  Ind.  431,  34  N.  E. 
1113,  22  L.  R.  A.  198;  Town  of  Portsmouth  v. 
Snell,  8  N.  H.  338).  It  also  includes  the  right 
to  control  or  regulate  in  the  first  instance, 
having  as  a  purpose  the  protection  of  life, 
health  and  property,  either  the  dimensions 
(Attorney  General  v.  Williams,  178  Mass.  330, 
59  N.  E.  812.  See,  also.  Id.,  174  Mass.  476,  55 
N.  E.  77,  47  L.  R.  A.  314;  People  v.  D'Oench. 
Ill  N.  Y.  359;  City  of  Cleveland  v.  Lenze,  27 
Ohio  St.  333),  the  manner  (see  cases  collected 
in  43  Alb.  Law  J.  349,  note  by  W.  S.  Gordon, 
Hall  v.  Nixon,  L.  R.  10  Q.  B.  152;  United 
States  V.  Cole,  7  Mackey  [D.  C]  504,  and 
cases  cited  in  opinion;  McCulloch  v.  Ayer,  96 
F.  178, — fire  escapes;  Ex  parte  White,  67  Cal. 
102;  Diamond  State  Iron  Co.  v.  Giles,  7  Houst. 
[Del.]  11  A.  189;  Arms  v.  Ayer,  192  111.  601, 
85  Am.  St.  Rep.  357,  58  L.  R.  A.  277, — fire  es- 
cape regulation  held  valid;  Ward  v.  City  of 
Murphysboro,  77  111.  App.  549;  Inhabitants  of 
M'inthrop  v.  New  England  Chocolate  Co.,  180 
Mass.  464,  62  N.  E.  969;  Hubbard  v.  City  of 
Paterson,  45  N.  J.  Law,  310;  Morford  v.  Board 
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against  fire.'^^     The  construction  of  tenement  houses  ^^  and  hotels  ^^  is  subject  to 


of  Health  of  Asbury  Park,  61  N.  J.  Law.  3S6, 
39  A.  706,  construing  powers  of  boards  of 
health  as  to  manner  of  construction  of  build- 
ings; Stewart  v.  Com..  10  Watts  [Pa.]  307; 
Barter  v.  Com.,  3  Pen.  &  W.  [Pa.]  253;  Kneed- 
ler  V.  Borough  of  Norristown,  100  Pa.  368. 
But  in  this  case  it  was  held  that  a  borough 
did  not  have  the  authority  to  forbid  under 
penalty  the  erection  of  wooden  buildings 
within  certain  limits.  Smith  v.  Milwaukee 
Builders'  &  Traders'  Exch..  91  Wis.  360,  51 
Am.  St.  Rep.  912,  30  L.  R.  A.  504.  See,  also, 
McQuillin,  Mun.  Ord.,  §  471,  with  many  cases 
cited),  or  the  place  of  construction  (Phillips 
V.  City  of  Denver,  19  Colo.  179,  34  P.  902,  41 
Am.  St.  Rep.  230.  An  ordinance  prohibiting 
the  construction  of  a  livery  stable  in  any 
block  in  which  a  school  building  is  situated 
or  adjacent  witliout  other  conditions  held 
unreasonable  and  void.  Village  of  Louisville 
V.  Webster,  108  111.  414;  City  of  Abilene  v. 
Cowperthwait,  52  Kan.  324,  34  P.  795;  City  of 
Monroe  v.  Hoffman,  29  La.  Ann.  651.  The 
power  to  prohibit  the  erection  of  a  building 
composed  of  combustible  materials  in  densely 
built  part  of  town  an  Inherent  power  in  mu- 
nicipal corporations.  But  State  v.  Schuch- 
ardt,  42  La.  Ann.  49,  7  So.  67,  holds  that  a 
municipal  corporation  in  the  absence  of  leg- 
islative authority  has  no  such  control  over 
the  construction  of  buildings.  See,  also, 
Pratt  V.  Borough  of  Litchfield,  62  Conn.  112; 
Easton  Com'rs  v.  Covey,  74  Md.  262,  22  A. 
266;  City  of  Baltimore  v.  Radecke,  49  Md. 
£28;  Hume  v.  New  York,  74  N.  T.  264;  City  of 
Buffalo  V.  Chadeayne,  134  N.  Y.  165;  Livings- 
ton V.  Wolf,  136  Pa.  519.  20  Am.  St.  Rep.  936; 
Corporation  of  Knoxville  v.  Bird,  80  Tenn. 
[12  Lea]  121,  47  Am.  Rep.  326;  Beall  v.  City 
of  Seattle,  28  Wash.  593,  69  P.  12,  92  Am.  St. 
Rep.  892,  61  L.  R.  A.  583).  This  right  to  regu- 
late the  construction  of  buildings  extends  to 
repairs  (Borough  of  Stamford  v.  Studwell,  60 
Conn.  85,  21  A.  101;  First  Nat.  Bank  of  Mt. 
Vernon  v.  Sarlls,  129  Ind.  201,  28  Am.  St.  Rep. 
185,  13  L.  R.  A.  481, — validity  of  repair  ordi- 
nance determined;  City  of  Newton  v.  Belger, 
143  Mass.  598 — building  ordinance  held  in- 
valid in  this  case;  Donohue  v.  Kendall,  50 
N.  Y.  Super.  Ct.  386;"Quigley  v.  H.  W. 
Johns  Mfg.  Co.,  26  App.  Div.  434,  50  N.  Y. 
S.  98, — permit  not  necessary  for  minor  re- 
pairs; Brennan  v.  Lachat,  14  Daly  [N.  Y.] 
197;  Willy  v.  Mulledy,  78  N.  Y.  310;  Douglass 
V.  Com.,  2  Rawle  [Pa.]  262.  See  article  by 
W.  S.  Gordon  in  43  Alb.  Law  J.  349),  as  well 
as  alterations  or  additions  (City  Council  of 
Montgomery  v.  Louisville  &  N.  R.  Co.,  84  Ala. 
127;  Tuttle  V.  State,  4  Conn.  68;  Greene  v. 
D:imrell,  175  Mass.  394;  Fire  Dept.  of  New 
York  V.  Wendell,  13  Daly  [N.  Y.]  430;  City  of 
Philadelphia  v.  Coulston,  13  Phila.  [Pa.]  182; 
Appeal  of  Brice,  89  Pa.  85;  Carroll  v.  Lynch- 
burg, 84  Va.  803),  and  ornaments  or  appur- 
tenances (State  V.  Clarke,  69  Conn.  371,  61 
Am.  St.  Rep.  45,  39  L.  R.  A.  670, — awning; 
Attorney  General  v.  Williams,  174  Mass.  476, 
and  same  case  again  in  178  Mass.  330,  59  N. 
E.  812;  City  of  New  York  v.  Wood,  15  Daly, 
341,  C  N.  Y.  S.  657;  Bowers  v.  Coulston,  11 
Phila.  [Pa.]  182).  The  exercise  of  the  power 
in  this  respect  goes  further  and  includes  the 
right  of  inspection  of  buildings  used  for  cer- 
tain purposes  or  by  certain  classes  of  people. 


The  right  to  exercise  the  power  also  carries 
with  it  the  right  to  enforce  orders  or  regula- 
tions of  the  state  or  municipal  authorities 
looking  to  the  demolition  or  the  purification 
of  unwholesome,  unsafe  or  infected  prem- 
ises (Dupree  v.  City  of  Brunswick,  82  Ga. 
727;  O'Rourke  v.  City  of  New  Orleans,  106  La. 
313;  City  of  St.  Paul  v.  Clark,  84  Minn.  138, 
86  N.  W.  893;  Egan  v.  Health  Dept.  of  City 
of  New  York,  9  App.  Div.  431,  41  N.  Y.  S. 
352;  Health  Dept.  of  City  of  New  York  v. 
Dassori,  21  App.  Div.  348,  47  N.  Y.  Supp.  641. 
Tlie  court  here  held  the  fact  that  buildings 
were  unfit  for  habitg,tion  did  not  necessarily 
involve  the  conclusion  that  they  could  not  be 
made  so.  "If  they  ceased  to  be  in  such  a  con- 
dition as  to  breed  pestilence  and  spread  dis- 
ease and  were  rendered  innoxious  the  owner 
of  them  had  a  right  to  have  them  remain 
upon  the  premises  even  though  he  might  not 
be  permitted  to  use  them  as  a  tenement 
house.  There  are  many  other  uses  to  which 
he  might  lawfully  put  them,  and  tlie  un- 
doubted power  of  the  public  to  refuse  him 
permission  to  rent  them  to  be  used  for  hu- 
man habitation  did  not  necessarily  involve 
the  right  to  destroy  them  if  they  were  not 
fit  for  that  purpose."  Golden  v.  Health  Dept. 
of  City  of  New  York,  21  App.  Div.  420,  47 
N.  Y.  S.  623,  where  the  owner's  remedy  is  dis- 
cus.sed.  Smith  v.  Irish,  37  App.  Div.  220,  55 
N.  Y.  S.  837.  See,  also.  People  v.  Board  of 
Health  of  City  of  Yonkers,  140  N.  Y.  1,  37 
Am.  St.  Rep.  522,  23  L.  R.  A.  481;  Health  Dept. 
of  City  of  New  York  v.  Trinity  Church,  145 
N.  Y.  32,  45  Am.  St.  Rep.  579,  27  L.  R.  A.  710; 
Board  of  Health  of  City  of  Yonkers  v.  Cop- 
cutt,  140  N.  Y.  12,  35  N.  E.  443,  23  L.  R.  A. 
485.  But  see  Earp  v.  Lee,  71  111.  193;  Bush- 
nell  v.  Robeson,  62  Iowa,  540;  Brightman  v. 
Inhabitants  of  Bristol,  65  Me.  426;  Brown  v. 
Perkins,  78  Mass.  [12  Gray]  89;  Welch  v.  Sto- 
well,  2  Doug.  [Mich.]  332;  Clark  v.  City  of 
Syracuse,  13  Barb.  [N.  Y.]  32,  and  Miller  v. 
Burch,  32  Tex.  208),  and  the  enforcement  of 
ordinances  having  for  their  purpose  the  ex- 
ercise of  rights  enumerated  in  this  and  other 
sections.  It  has  been  held  that  in  tiie  ex- 
ercise of  the  power  possessed,  the  state  or 
the  municipal  authorities  can  pass  rules,  reg- 
ulations, ordinances  or  laws  capable  of  en- 
forcement through  the  imposition  of  penal- 
ties for  their  violation  (State  v.  Bright,  38 
La.  Ann.  4;  State  v.  Zurich,  49  La.  Ann.  447) 
consisting  either  of  a  fine  or  imprisonment, 
or  both  (City  of  New  Orleans  v.  Danneman, 
51  La.  Ann.  1093;  following  State  v.  Zurich, 
49  La.  Ann.  447). — From  Abbott,  Mun.  Corp. 
236. 

71.  "Interior  finish"  in  New  York  Building 
Code,  section  105,  requiring  certain  parts  of 
fireproof  buildings  to  be  treated  with  fire 
proofing  process  does  not  include  trade  fix- 
tures. City  of  New  York  v.  A.  T.  Stewart 
Realty  Co.,  109  App.  Div.  702,  96  N.  Y.  S.  513. 
A  municipal  ordinance  requiring  certain 
buildings  to  be  fireproofed  in  certain  re- 
spects and  prescribing  a  penalty  for  viola- 
tion applies  to  all  buildings  wliether  erected 
before  or  after  its  enactment.  Such  act  is  not 
unconstitutional  nor  in  violation  of  vested 
rights  of  persons  who  own  buildings  previ- 
ously erected.  City  of  Seattle  v.  Hinckley,  40 
Wash.    468,    82    P.    747.      Under    Greater   New 
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statutory  regulation,  as  is  also  the  maintenance  of  swinging  signs.''*  The  action  of 
a  city  council  in  refusing  a  permit  to  build  a  house  is  adminis1:rative  and  no  appeal 
lies  therefrom  to  the  circuit  court.''^  The  legislature  may  regulate  the  construction 
of  buildings  along  pathways.'^®  For  injury  caused  thereby  to  buildings  in  course 
of  construction,  damages  may  be  recovered.'^ 

§  2.  Private  regulation.  Restrictive  covenants.''^ — The  o"WTier  of  an  estate 
may  on  conveying  it  bind  it  by  any  reasonable  restriction.'^®  Such  restriction  will 
remain  in  force  according  to  its  terms  ^^  or  unless  by  reason  of  change  in  the  neigh- 
borhood enforcement  becomes  inequitable.^^  Building  restrictions  are  incum- 
brances ^^  if  they  affect  the  marketable  quality  of  the  title  ^^  or  prevent  the  use  of 
the  premises  for  any  lawful  purpose.^*  Such  covenants  run  with  the  land.^°  Build- 
ing restrictions  are  construed  strictly  against  the  grantor,^"  and  nothing  is  to  be 
regarded  as  a  violation  that  is  not  in  disregard  of  express  terms.®^ 


York  Charter  Laws  1S97,  p.  263,  c.  378,  §  762, 
relative  to  providing  means  for  communicat- 
ing- fire  alarms,  the  order  of  the  fire  commis- 
sioner directing  one  to  adopt  "direct  means" 
without  specifying  the  means  is  insufficient 
to  enable  the  recovery  of  a  penalty  for  fail- 
ure to  comply  with  the  orders.  Hayes  v. 
Brennan,   45  Misc.   413,   90  N.   Y.   S.   453. 

72.  Under  the  tenement  house  act  of  New 
York,  there  must  be  a  yard  in  the  rear  of 
every  tenement  house.  People  v.  Grain,  47 
Misc.  281,  95  N.  Y.  S.  906.  Construction  of 
New  York  tenement  house  act  as  to  courts 
and  passage  ways.  Gutting  v.  Brennan,  97 
App.  Div.  23,  89  N.  Y.  S.   574. 

73.  Laws  1905,  p.  1862,  c.  697,  relative  to 
the  examinations  of  hotels  in  which  a  saloon 
is  operated  and  if  it  does  not  comply  with 
the  law  regulating  hotels  the  liquor  tax  may 
be  cancelled  and  the  partitions  forming  bed- 
rooms caused  to  be  removed  within  thirty 
days  does  not  authorize  the  building  depart- 
ment to  destroy  partitions  in  a  building  in 
which  the  liquor  tax  certificate  has  been  can- 
celed without  a  judgment  or  order  of  court. 
Born  V.  Hopper,  110  App.  Div.  218,  96  N.  Y.  S. 
671.  Under  Greater  New  York  Charter  Laws 
1901,  p.  183,  c.  466,  §  411,  giving  the  building 
superintendent  authority  to  pass  on  ques- 
tions relative  to  the  construction  of  build- 
ings does  not  authorize  him  to  determine 
that  trade  fixtures  must  conform  to  the  re- 
quirements of  the  building  code.  City  of  New 
York  V.  A.  T.  Stewart  Realty  Co.,  109  App. 
Div.  702.  96  N.  Y.  S.  513. 

74.  Municipal  ordinance  prohibiting  the 
placing  of  signs  above  the  street  held  vio- 
lated by  an  electric  sign  fourteen  feet  above 
the  sidewalk  extending  six  feet  over  the 
street.  Loth  v.  Columbia  Theater  Co.  [Mo.] 
94  S.  W.  847. 

75.  Ex  parte  Evans  [S.  C]   52  S.  E.  419. 

76.  St.  1896,  p.  261,  c.  313,  and  St.  1897, 
p.  363,  c.  379,  providing  for  the  establishment 

.  of  a  building  line  and  other  regulations  along 
a  parkway  does  not  apply  to  a  parkway 
along  which  no  building  line  has  been  es- 
tablished. Williams  v.  Boston  [Mass.]  77  N. 
E.  509. 

77.  Method  of  determining  measure  of 
compensation  to  one  whose  building,  in 
course  of  construction  when  the  building  or- 
'linance  w^as  passed  was  injured.  Williams  y. 
Boston  [Mass.]  77  N.  E.  509.  Certain  evidence 
as  to  rental  value  before  and  after  the  pas- 


sage of  a  building  ordinance  held  admissible 
on  the  question  of  damage  to  a  building  in 
course  of  construction  when  the  ordinance 
was  passed.  Id.  Violation  of  a  building  or- 
dinance when  done  in  good  faith  and  on  ad- 
vice of  counsel,  held  not  to  preclude  the 
builder  from  recovering  damages  occasioned 
to  a  building  in  course  of  construction  when 
the  ordinance  was  passed.     Id. 

78.  See  5  C.  L.  488. 

79.  A  restriction  that  no  structure  except 
dwellings  costing  not  less  than  $2,500  to  be 
built  fifteen  feet  from  the  sidewalk,  shall  be 
erected  on  the  land  is  valid.  James  v.  Irvine 
[Mich.]   12  Det.  Leg.  N.  454,  104  N.  W.  631. 

80.  A  grantee  in  a  deed  binding  him  not 
to  use  the  premises  for  any  except  certain 
purposes  without  the  consent  of  the  owner 
or  his  successors  is  bound  by  the  restriction 
so  long  as  the  owner  or  his  successors  see 
fit  to  hold  it  in  force.  Island  Heights  Ass'n 
V.  Island  Heights  Water  Power,  Gas  &  Sewer 
Co.   [N.  J.  Eq.]   62  A.  773. 

81.  A  restrictive  covenant  will  not  be  en- 
forced by  injunction  where  it  has  nearly  ex- 
pired and  the  character  of  the  neighborhood 
had  so  changed  that  the  enforcement  of  the 
covenant  would  have  little  effect.  Covenant 
against  erection  of  apartment  houses.  Mc- 
Clure  V.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  961. 
Where  there  has  been  no  such  change  in  the 
neighborhood  as  renders  the  enforcement  of 
a  covenant  inequitable,  it  will  be  enforced. 
De  Lima  v.  Mitchell,  49  Misc.  171,  98  N.  Y.  S. 
811. 

82.  Whelan  v.  Rosseter  [Cal.  App.]  82  P. 
1082. 

S3.  Ordinary  building  restrictions  appli- 
cable to  all  the  property  in  the  neighborhood, 
of  which  a  proposed  purchaser  has  knowl- 
edge, cannot  be  classed  as  an  incumbrance 
unless  they  affect  the  marketable  quality  of 
the  title,  and  the  presumption  is  that  they 
are  a  benefit  rather  than  a  detriment  to  the 
property.  Egle  v.  Morrison,  6  Ohio  C.  C. 
(N.  S.)  609. 

84.  Restriction  against  the  carrying  on  of 
any  noxious,  offensive,  or  dangerous  trade  or 
business  is.  Deiterlen  v.  Miller,  99  N.  Y.  S. 
699. 

85.  Deiterlen  v.  Miller,  99  N.  Y.  S.  699. 

86.  James  v.  Irvine  [Mich.]  12  Det.  Legr. 
X.  454,  104  N.  W.  631. 

87.  Not  vlolatedj  A  restriction  that  no 
building  costing  less  than  a  certain  amount 
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Equitable  relief  for  breach  of  a  restrictive  covenant  must  be  promptly  sought.'*^ 
Infrequent  violations  of  a  restrictive  covenant  not  generally  known  in  the  neigii- 
borhood  nor  acquiesced  in  I)}'  the  common  grantor  will  not  prevent  enforcement  of 
such  restriction.^^  They  must  be  enforced  by  the  real  party  in  interest.^"  A  pur- 
chaser by  deed  from  a  prior  owner  is  a  proper  party  though  he  testified  that  he  vras 
a  straw  man  in  the  transaction  and  did  not  know  Avho  the  real  o-wner  was,°^  but  a 
contractor  erecting  a  building  on  the  premises  is  not.®^  If  a  structure  can  be  re- 
modeled to  conform  to  the  covenant,  permission  should  be  given  to  do  so,^^  and 
where  the  covenant  lapses  pending  suit  for  its  violation,  an  alteration  of  the  struc- 
ture cannot  be  ordered  but  damages  for  violation  of  the  covenant  may  be  recovered.*** 

§  3.  LiahUity  for  vnsafe  condUion  of  premises^^ — The  owner  of  premises 
must  exercise  ordinary  care  to  keep  them  reasonably  safe,®®  but  he  is  not,  as  to  the 
public,  an  insurer  of  their  safe  condition  ®^   and  is  lialjle  only  for  negligence,"** 


shall  be  erected  Is  not  a  restriction  on  the 
kind  of  building.  A  stable  may  be  erected. 
Peck  V.  Hartshorn,  189  Mass.  110,  75  N.  E. 
133.  Six  story  apartment  house  of  dignified 
appearance  and  elegantly  appointed  apart- 
ments is  not  a  tenement  house  within  a  cov- 
enant against  the  construction  of  such  a 
building.  Marx  v.  Brogan,  111  App.  Div.  480, 
98  N.  y.  S.  88.  A  restriction  against  the  erec- 
tion of  anything  except  a  dwelling  house 
held  not  a  restriction  against  a  double  house 
where  several  had  been  built.  James  v.  Ir- 
vine [Mich.]  12  Det.  Leg.  N.  454,  104  N.  W. 
631.  A  double  two  story  building  comprising 
four  flats  is  not  "one  dwelling"  within  such 
a  restrictive  covenant.  Sanders  v.  Dixon,  114 
Mo.  App.  229,  89  S.  W.  577.  The  erection  of 
a  house  or  flat  two  stories  high  planned  for 
the  occupancy  of  two  families  does  not  vio- 
late a  restriction  against  more  than  "one 
house."  Pank  v.  Eaton  [Mo.  App.]  89  S.  W. 
586. 

Violated:  A  board  fence  eight  or  more  feet 
In  height,  extending  the  entire  length  of  the 
grantor's  premises  to  the  sidewalk,  which 
shuts  off  the  view  from  the  grantor's  remain- 
ing ground  and  dwelling  house,  diminishes 
the  air  and  light  formerly  enjoyed  by  him, 
and  which  is  contrary  to  tlie  intention  of  the 
parties  as  evidenced  by  the  stipulations  in 
the  deed  and  the  circumstances  and  condi- 
tion of  the  property  at  the  time  of  the  con- 
veyance is  a  "building"  within  the  meaning 
of  a  deed  providing  against  the  erection  of 
certain  buildings.  MacGregor  v.  Linney,  6 
Ohio  C.  C.  (N.  S.)  524.  A  covenant  prohibit- 
ing barrooms,  saloons  or  any  other  business 
establishment  on  tlie  premises  is  violated  by 
the  maintenance  of  a  restaurant  and  saloon. 
De  Lima  v.  Mitchell,  49  Misc.  171,  98  N.  Y.  S. 
811. 

88.  A  party  beneficially  interested  in  the 
enforcement  of  a  restrictive  covenant  must 
come  into  court  promptly  in  order  to  obtain 
equitable  relief.  One  held  barred  by  laches 
after  three  years  when  it  did  not  appear  that 
property  owners  would  be  injured.  Island 
Heights  Ass'n  v.  Island  Heights  Water  P.,  G. 
&  S.  Co.   [N.  J.  Eq.]   62  A.  773. 

89.  De  Lima  v.  Mitchell,  49  Misc.  171,  98 
N.  Y.  S.  811. 

90.  "Where  one  assumed  to  act  as  owner 
and  declared  his  intention  of  disregarding 
the  covenant,  a  finding  that  he,  was  the  real 
party    In    interest   was   justified.      Sanders    v. 


Dixon,  114  Mo.  App.  229,  89  S.  W.  577.  Where 
lots  are  sold  under  restrictive  covenants  by 
a  common  grantor,  one  purchaser  is  entitled 
to  enforce  the  covenant  as  against  a  subse- 
quent mortgagee  of  a  neighboring  lot.  De 
Lima  v.  Mitchell,  49  Misc.  171,  98  N.  Y.  S.  811. 
91,  92.  Sanders  v.  Dixon,  114  Mo.  App.  229, 
89  S.  W.  577. 

93.  A  structure  which  violates  a  restric- 
tive covenant  should  not  be  ordered  removed 
without  permission  given  to  remodel  where 
it  could  be  remodeled  at  slight  expense  to 
conform  to  the  covenant.  Sanders  v.  Dixon, 
114  Mo.   App.   229,   89  S.   W.   577. 

94.  Sanders  v.  Dixon,  114  Mo.  App.  229,  S9 
S.   W.   577. 

9.5.     See  5  C.  L.  491. 

96.  Where  a  pedestrian  was  killed  by  the 
fall  of  a  window  sill  from  a  building  in 
course  of  construction,  the  question  of  the 
owner's  negligence  and  of  the  deceased's  con- 
tributory negligence  were  held  questions  of 
fact.  Riegert  v.  Thackery,  212  Pa.  86,  61  A. 
614.  Where  a  pedestrian  was  injured  by  a 
brick  falling  to  the  sidewalk  from  a  building 
in  course  of  construction  evidence  of  the 
builder's  negligence  held  for  the  jury.  De- 
cola  V.  Cowan,  102  Md.  551.  62  A.  1026.  The 
violation  of  an  ordinance  requiring  sheds  to 
be  erected  over  sidewalks  where  building 
operations  were  going  on  is  not  negligence 
if  a  reasonably  prudent  person  would  not 
have  erected  sheds  or  given  warning.  Rie- 
gert V.  Thackery,  212  Pa.  86,  61  A.  614.  The 
maintenance  of  a  stairway  leading  to  a  base- 
ment the  top  of  which  is  four  and  one-half 
feet  from  tlie  sidewalk  in  an  alley  is  not 
a  nuisance.  Sheehan  v.  Bailey  Bldg.  Co. 
[Wash.]   85  P.  44. 

97.  Is  held  to  the  exercise  of  reasonable 
care  and  skill  only.  Connolly  v.  Des  Moines 
Inv.  Co.   [Iowa]   105  N.  W.  400. 

98.  Instruction  as  to  the  burden  of  proof 
to  show  negligence  approved.  Connolly  v. 
Des  Moines  Inv.  Co.  [Iowa]  105  N.  W.  400. 
Wliere  one  was  injured  wlaile  approaching  a 
store  by  a  private  passageway  by  being  ' 
struck  by  a  bale  of  oakum  let  fall  from  a 
floor  suspended  over  such  passage,  tlie  ques- 
tion of  negligence  in  handling  the  bale  was 
for  the  jury.  Burns  v.  Dunham,  Carrigan  & 
Hayden  Co.  [Cal.]  82  P.  959.  Where  an  ad- 
jacent owner  was  injured  by  reason  of  ice 
falling  from  a  building,  the  question  of  neg- 
ligence was  held  for  the  jury.  Richardson 
V.  Nelson   [111.]   77  N.  E.  583. 
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which  is  the  proximate  cause  of  an  injury.^^  He  owes  no  duty  to  trespassers  or 
mere  licensees.^  TJie  ox^Tier  of  a  buikling  so  situated  as  to  become  a  menace  to 
travel  on  a  public  street  if  it  become  dangerous  from  faulty  construction  or  other 
cause  is  held  to  a  reasonable  inspection  from  time  to  time  only.^  This  duty  is  an 
absolute  one  and  if  he  delegates  it  to  an  agent  or  servant  the  doctrine  of  respond- 
eat superior  applies." 

§  4.  Lkiljility  for  negligent  operation  of  elevators.* — Owners  and  operators 
of  passenger  elevators  owe  to  their  passengers  the  duty  to  exercise  the  highest  degree 
of  care  for  their  safe  transportation,^  and  are  liable  in  damages  for  injuries  sustained 
as  a  result  of  tlieir  negligence,®  but  they  are  not  strictly  common  carriers. '^  One 
operating  an  elevator  must  use  due  care  before  he  starts  the  car  to  ascertain  whether 
passengers  are  in  the  act  of  alighting  and  ynW  he  endangered  by  starting.*  The 
operation  of  an  automatic  push  button  electrical  passenger  elevator  is  not  negligence 
which  is  actionable  by  any  person  except  a  child  of  such  tender  years  that  it  cannot 
appreciate  the  danger  of  contact  with  the  side  of  the  door  or  shaft  when  the  car  is 
moving.®  There  is  no  liability  for  an  injury  which  is  the  result  of  contributory  neg- 
ligence.^"    It  is  the  duty  of  the  owner  of  a  building  to  properly  guard  elevator 


99.  Facts  that  one  entered  defective  prem- 
ises and  was  next  found-  injured  by  a  punc- 
tured wound  in  leg  and  that  there  was  a 
hole  in  floor  and  signs  of  blood  does  not 
show  that  injury  occurred  there.  Burke  v. 
Hulett,  216  111.  545,  75  N.  E.  240.  A  tenant  of 
one  floor  of  a  building  is  liable  for  negli- 
■  gence  relative  to  the  injury  only  in  case  an 
accident  occurs  on  his  floor.  Complaint  not 
alleging  that  the  accident  occurred  on  the 
defendant's  floor  held  demurrable.  Detviller 
V.  Rolled  Plate  Metal  Co.,  110  App.  Div.  773, 
97  N.  Y.  S.  419. 

1.  A  trespasser  or  mere  licensee  cannot 
recover  for  injuries  sustained  by  falling 
through  an  open  hatchway.  "Whether  one 
Avas  on  premises  by  invitation  or  was  a  li- 
censee or  trespasser  held  a  question  of  fact. 
Mallock  V.  Derby  [Mass.]   76  N.  E.  721. 

2.  Not  liable  for  injury  caused  bv  a  de- 
fect not  disco-s-pi-pr]  in  timf  to  rer)pii-  ■■+  n---^. 
nolly  V.  Des  Moines  Inv.  Co.  [Iowa]  105  N.  W. 
400. 

3.  Connolly  v.  Des  Moines  Inv.  Co.  [Iowa] 
105  N.  W.  400. 

4.  See  5  C.  L.  492. 

5.  Shellaberger  v.  Fisher  [C.  C.  A.]    143  F. 
937;  Anderson  Art  Co.  v.  Greenburg.   118  111. 
App.   220.      Highest  degree   of   care   in   every- 
thing calculated  to  insure  the  safety  of  pas- 
sengers is  required.     Becker  v.  Lincoln  Real 
Estate  &  Bldg.   Co.    [Mo.   App.]    93   S.   W.   291.  | 
Highest  degree  by  a  merchant  who  maintains  | 
an    elevator    for    the    use    of    his    customers. 
H.  B.  Phillips  Co.  V.  Pruitt,  26  Ky.  L.  R.  831,  | 
82  .S.  W.  628.  I 

6.  It  cannot  be  concluded  as  a  matter  of  j 
law  that  due  diligence  has  been  emploj-ed  in 
making  an  elevator  reasonably  safe  because 
the  elevator  is  such  as  is  generally  used  for  I 
like  purposes.     Usage  of  others  not  the  sole  ! 
criterion.      National    Biscuit    Co.    v.    Wilson 
[Ind.    App.]    78    N.    E.    251.      Evidence   of   the 
customary    manner    of    constructing    an    ele- 
vator is  admissible  on  the  question  of  negli- 
gence   in    failing    to    provide    the    same   with 
safety  devices.     Id.     The  fall  of  a  loaded  ele- 
vator is  prima   facie   evidence   of  negligence 
in  the  person  charged  with  the  duty  of  oper- 


ating it.  Edwards  v.  Manufacturers'  Eldg. 
Co.  [R.  I.]  61  A.  646.  Where  there  was  no 
evidence  to  show  what  caused  an  elevator  to 
fall  it  was  error  to  exclude  evidence  that  it 
had  previously  been  working  in  a  spasmodic 
and  uncertain  manner.  Casterton  v.  Ameri- 
can Blower  Co.  [Mich.]  12  Det.  Leg.  N.  751, 
106  N.  W.  61. 

7.  A  landlord  who  maintains  in  his  pri- 
vate building  an  elevator  for  the  use  of  liis 
tenants  and  their  customers  is  not  a  common 
carrier.  Is  bound  to  exercise  only  reason- 
able care.  Edwards  v.  Manufacturers'  Bldg. 
Co.    [R.  I.]    61  A.   646.      See   5  C.   L.   492,   n.   89. 

8.  Becker  v.  Lincoln  Real  Estate  &  Bldg. 
Co.  [Mo.  App.]  93  S.  'W.  291.  Operator's  neg- 
ligence in  prematurely  starting  the  car 
where  a  passenger  following  directly  after 
another  in  leaving  the  car  was  injured  be- 
cause of  such  start,  held  for  the  jury.  Id. 
Negligent  act  of  operator  in  prematurely 
starting  the  car  held  the  proximate  cause  of 
an  injury,  and  not  the  act  of  the  operator  in 
pushing  the  party  injured  backward  after  the 
car  had  started.     Id. 

9.  One  of  sufficient  maturity  would  be  con- 
tributorily  negligent  if  he  permitted  himself 
to  suffer  such  risk.  Shellaberger  v.  Fisher 
[C.  C.  A.]  143  F.  937.  The  operation  of  such 
an  elevator  without  an  operator  in  an  apart- 
ment house  where  several  children  of  tender 
age  used  it,  a  duty  to  employ  an  operator  be- 
ing imposed  by  statute,  is  sufficient  evidence 
of  negligence  where  a  child  of  tender  years 
was  injured  v\'hile  running  the  elevator  and 
wliether  it  was  the  proximate  cause  of  the 
injury  to  take  the  case  to  the  jury.     Id. 

10.  Questions  of  negligence  and  of  con- 
tributory negligence  where  a  customer  was 
injured  by  falling  into  an  elevator  shaft  in  a 
store  building  held  for  the  jury.  H.  B.  Phil- 
lips Co.  v.  Pruitt,  26  Ky.  L.  R.  831,  82  S. 
W.  628.  Question  of  contributory  negligence 
where  servant  was  injured  because  his  em- 
ployer had  left  elevator  shaft  insufficiently 
guarded  in  violation  of  Laws  1897,  p.  468, 
c.  415,  art.  1,  §  20,  amended  by  Laws  1899, 
p.  351,  c.  192,  held  for  the  jury.  Kiernan  v. 
Eidlitz,  109  App.  Div.   726,  96  N.  Y.  S.  3S7.     It 
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shafts.^*  One  suing  for  injuries  sustained  by  falling  through  an  open  elevator 
shaft  has  the  burden  to  prove  defendant's  negligence.^*  The  defendant  has  the 
burden  of  proving  contributory  negligence.^^ 

BuEDEN  OF  Pkoof,  See  latest  topical  index. 


BUKGL,ARY,^< 


§  1.  "What  Constitutes  (512).  Breaking 
and  Entry  (512).  Accomplices  (513).  Na- 
ture and  Situation  of  Building  (513).  To 
Constitute  the  Offense  of  Having  Burglar's 
Tools  in  Possession   (513). 


§  2. 
§  3. 
§  4. 


Inc1!etnient    (513). 

Evidence    (514). 

Instructions    and    verdict    (515). 


§  1.  WJiat  constitutes.'^'^ — Statutes  have  been  enacted  in  most  states  extend- 
ing the  common-law  definition  by  punishing  as  burglar}^  breaking  and  entry  in  the 
day  time  ^°  or  by  making  subject  of  burglary  premises  which  Avere  not  so  at  com- 
mon law/'^  and  in  some  cases  distinct  offenses  have  been  made  of  acts  included 
within  the  common-law  crime  or  closely  related  thereto.^^  In  some  states  it  is 
held  that  the  common  law  remains  in  force  except  as  covered  by  the  statutes.^" 

Biralnng  and  entry.^'^ — Where  the  OAvner  of  the  building  consents  to  the  entry 
thereof  there  is  no  burglary;  ^^  but  where  the  owner  is  not  connected  with  the  origi- 
nal design,  but,  on  discovering  the  design,  joined  in  it  sufficiently  to  bring  about 
detection,  he  does  not  consent  so  far  as  to  bar  a  conviction  for  burglary.^^  Where 
an  employe  agreed  with  a  third  person  that  the  latter  should  enter  his  employer's 
closed  house  and  take  goods  therefrom,  and  was  present  when  such  entry  was  made 


has  been  repeatedly  held  that  as  a  matter  of 
law  an  elevator  is  not  a  place  of  danger,  and 
to  give  a  special  charge  to  the  contrary 
would  be  error.  Breuer  v.  Frank,  3  Ohio 
N.  P.  (N.  S.)  581.  It  is  not  error  to  leave  it 
to  the  jury  to  say  whether  the  facts  and  cir- 
cumstances under  which  the  plaintiff  stepped 
into  the  open  elevator  shaft  were  such  as  to 
lull  him  into  a  sense  of  security,  by  leading 
him  to  think  the  cab  was  there  to  receive 
him.  Id.  One  who  seeks  to  enter  a  moving 
elevator  is  guilty  of  contributory  negligence. 
A.  M.  Rothschild  &  Co.  v.  Levy,  118  111. 
App.  78. 

11.  B.  Shoninger  Co.  v.  Mann,  121  111.  App. 
275. 

13.  Evidence  sufficient  to  show  negligence 
virhere  the  hall  leading  to  the  elevator  was 
dark.  Fletcher  v.  Kelly  [Ind.  App.]  76  N.  E. 
813.  "Where  it  is  not  shown  what  caused  an 
elevator  to  fall,  a  servant  cannot  recover 
from  his  master  for  injury  sustained.  Cas- 
terton  v.  American  Blower  Co.  [Mich.]  12 
Det.  Leg.  N.  751,  106  N.  W.  61.  The  owner  of 
a  freight  elevator  Is  not  guilty  of  negligence 
in  permitting  a  small  break  in  the  v/all  of 
the  shaft  which  caused  an  injury  to  a  serv- 
ant who  allowed  his  foot  to  project  over  the 
edge  of  the  elevator  platform.  McDonald  v. 
Button   [Mass.]  76  N.  E.  1055. 

13.  Fletcher  v.  Kelly  [Ind.  App.]  76  N.  E. 
813. 

14.  See  Clark  &  M.  Crimes   [3d  ed.]   595. 

15.  See  5  C.  L.  493. 

10.  Commonwealth  v.  Woolfolk  [Ky.]  89 
S.  W.  110;  State  v.  Curtis  [La.]  41  So.  58. 

17.  Pen.  Code  1895,  art.  838,  defines  bur- 
glary; art.  849,  provides  a  penalty  for  an  at- 
tempt to  commit  burglary;  art.  851  makes  it 
a   penal   offense   under   certain    conditions    to 


enter  a  railroad  car,  etc.,  but  does  not  define 
it  as  burglary,  and  makes  no  provision  as  to 
attempts.  Summers  v.  State  [Tex.  Cr.  App.] 
90  S.  W.  310. 

18.  The  statute  of  South  Carolina  defining 
and  punishing  safe  cracking  is  not  defective 
for  failure  to  express  its  subject  matter  in 
the  title.  Act  Feb.  19,  1904,  24  St.  at  Large, 
p.  396;  Const,  art.  3,  §  17.  State  v.  O'Day 
[S.  C]  54  S.  E.  607.  One  who  enters  a  dwel- 
ling house  in  the  day  time  with  intent  to 
steal  is  guilty  of  a  distinct  and  substantive 
offense,  denounced  by  statute  in  Louisiana. 
Rev.  St.  §  854.  It  is  a  distinct  offense  from 
that  contemplated  in  Act  107,  p.  161,  of  1902. 
which  relates  to  vagabondage,  and  is  not  re- 
pealed by  the  latter.  State  v.  Curtis  [La.] 
41  So.  58. 

19.  In  Kentucky  burglary  is  still  a  crime 
and  punishable  as  such  according  to  the  pro- 
visions of  the  common  law  (Commonwealtli 
V.  Woolfolk  [Ky.]  89  S.  W.  110);  but  the  sec- 
tions of  the  statute  against  housebreaking 
abrogate  in  large  measure  the  technical  rules 
of  the  common  law,  which  punished  house- 
breaking only  when  committed  at  night  and 
by  breaking  and  entering  a  dwelling  house 
or  church   (Id.). 

20.  See  5  C.  L.  493. 

31.  One  who  enters  a  house  together  with, 
or  having  the  consent  of,  another  who  has, 
or  whom  he  believes  to  have,  authority  to 
enter,  is  not  guilty  of  burglary.  Bird  v.  State 
[Tex.  Cr.  App.]  90  S.  W.  651.  Where  the 
owner  of  the  house  left  the  key  thereof  at 
a  designated  place,  to  enable  his  confeder- 
ates to  induce  accused  to  enter,  an  acquittal 
was  autliorized.     Id. 

32.  Bird  V.  State  [Tex.  Cr.  App.]  90  S.  W. 
65L 
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and  goods  stolen  therein,  he  was  guilty  of  an  entry  by  breaking  sufficient  to  consti- 
tute burglary. ^^ 

A  ccom.plices.^^ — One  who  advises  another  to  commit  a  burglary,  but  is  himself 
at  another  place  at  the  time  it  is  committed,  is  not  a  principal,  but  an  accomplice.^^ 

Nature  and  situation  of  hidlding}^ — A  dwelling  house  is  a  building  which,  by 
the  mode  of  its  construction  or  reconstruction,  is  suitable  for  a  habitation.^''  An 
inhabited  dwelling  house  is  such  a  house  used  as  a  habitation,'^^  and  the  ordinary 
use  of  a  habitation  embraces  the  protection  and  shelter  of  household  goods  and 
wearing  apparel,  whether  the  inhabitants  are  present  or  absent. ^^  It  is  not  neces- 
sary that  a  dwelling  house,  to  remain  such,  be  continuously  occupied;  having  been 
designed  for  and  used  as  a  dwelling  house,  it  remains  such,  though  temporarily  un- 
occupied, imtil  converted  to  some  other  use.^°  Where  a  building  is  divided  into 
apartments,  only  one  of  which  is  occupied  by  a  bank  and  the  others  by  tenants,  the 
whole  building  cannot  be  defined  as  a  banking  house;  ^^  and  the  breaking  into  and 
entering  with  felonious  intent  of  any  portion  of  the  building  not  occupied  by  the 
bank  for  banking  purposes,  cannot  be  said  to  be  the  breaking  and  entering  of  a 
banking  house.^^  But  the  word  "building"  as  used  in  the  Ohio  statute,  defining 
the  crime  of  burglary,  has  reference  to  a  structure  of  some  permanence.^^ 

To  constitute  the  offense  of  having  burglar's  tools  in  possession  it  is  not  essential 
that  they  bo  in  the  manual  custody  of  accused.^* 

§  2.  Indictments — The  indictment  must  describe  the  premises  broken  ^®  and 
lay  the  ownership  thereof  ,^^  but  where  larceny  of  goods  therein  is  not  essential  owner- 
ship of  such  goods  need  not  be  laid.^^     Intent  must  be  charged,^^  but  an  indict- 


23.  Alexander  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  936,   89  S.  W.  642. 

24.  See  3  C.  L.  579. 

2.5.  Holmes  v.  State  [Tex.  Cr.  App.]  91  S. 
W.  5S8. 

2G.     See  5  C.  L.  494. 

S7.  State  V.  Mason  [Ohio]  77  N.  E  283.  A 
building  erected  for  a  dwelling  house  and 
occupied  as  such  for  some  time  by  a  tenant 
and  which  after  the  tenant's  removal  his  son 
continued  to  claim  as  his  residence,  leaving 
his  wearing  apparel,  etc.,  therein,  the  tenant 
retaining  tlie  iceys,  was  a  dwelling  house  the 
day  after  tlie  tenant's  removal,  within  Ky.  St. 
1903,  §  1162,  relative  to  feloniously  breaking 
into  any  dwelling  house,  etc.  Commonwealth 
V.  Woolfolk  [Ky.]   89  S.  W.  110. 

28.  Within  the  meaning  of  Rev.  St.  1906, 
§  6835,  a  dwelling  house  is  inhabited  where 
the  family  has  gone  for  a  vacation,  leaving 
servants  in  cliarge,  though  the  servants  may 
be  temporarily  absent  wlien  it  is  burglari- 
ously entered.  State  v.  Mason  [Ohio]  77  N. 
E.  283. 

2i>.     State  V.  Mason   [Ohio]   77  N.  B.   283. 

30.  Commonwealth  v.  Woolfolk  [Ky.]  89 
S.  W.  110. 

31,  32.  Greenwood  v.  People  [Colo.]  83  P. 
645. 

33.  Entry  of  movable  chicken  coop  thirty- 
eight  Inches  square  not  burglary.  Bailey  v. 
State,  7  Ohio  C.  C.   (N.  S.)   28. 

34.  Tools  in  grip  carried  by-  defendant's 
companion.  State  v.  Layton,  191  Mo.  613,  90 
S.  W.  724. 

35.  See  5  C.  L.  494. 

36.  Buildings  constructed  for  a  special  pur- 
pose, and  being  of  a  temporary  character, 
must  be  so  described  (Lucas  v.  State  [Ala.] 
39  So.  821);  but  a  chicken  or  hen  house,  be- 
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ing  well  known  In  communities  where  poul- 
try is  raised,  need  not  be  so  specially  de- 
scribed (Id.). 

37.  Davis  V.  State  [Fla.]  40  So.  179;  State 
V.  James,  194  Mo.  268,  92  S.  TV.  679.  The  rea- 
sons for  requiring  this  are:  (1)  For  the  pur- 
pose of  showing  that  the  building  alleged  to 
have  been  broken  into  was  not  the  property 
of  the  accused,  inasmuch  as  ijne  cannot  com- 
mit the  offense  of  breaking  and  entering  his 
own  building;  (2)  for  the  purpose  of  so  iden- 
tifying the  offense  as  to  protect  the  accused 
from  a  second  prosecution  for  the  same  of- 
fense. Davis  V.  State  [Fla.]  40  So.  179.  The 
words  "that  certain  building  commonly 
known  as  and  called  the  storehouse  of  one 
B.  F.  Pope,"  are  merely  descriptive  of  the 
building,  and  do  not  constitute  an  allegation 
of  ownership.     Id. 

3S.  State  V.  Goehler,  193  Mo.  177,  91  S.  "W. 
947. 

39.  Indictment  under  Rev.  St.  §  854,  held 
to  properly  charge  that  defendant  entered 
with  intent  to  steal.  State  v.  Curtis  [La.]  41 
So.  58.  Charging  the  breaking  "with  the  in- 
tent to  commit  a  felony  therein,  to  wit, 
grand  larceny,"  was  suflicient  without  set- 
ting forth  the  facts  constituting  the  felony. 
Radley  v.  Commonwealth  [Ky.]  89  S.  W.  519. 
An  indictment  does  not  cliarge  an  offense 
under  Rev.  St.  §  5478  [U.  S.  Comp.  St.  1901, 
p.  3696],  wliere  it  cliarges  the  breaking  into 
a  building  used  partly  as  a  post  office  with 
intent  to  commit  larceny  but  fails  to  charge 
an  intent  to  commit  larceny  in  that  part 
used  as  a  post  office,  to  which  part  only  the 
statute  refers.  United  States  v.  Martin,  140 
F.  256.  In  Washington  an  information  for 
burglary,  alleging  in  the  alternative  that  de- 
fendant  entered  the   building  with   intent  to 
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meiit  alleging  in  the  language  of  the  statute  intent  to  steal  goods,  wares,  and  mr-r- 
chandise  kept  in  the  building  broken,  is  sufficient  without  description  of  such 
goods.*"  "Where  entry  in  the  nighttime  is  essential,  it  must  be  charged.*^  An  al- 
legation that  the  burglary  was  committed  by  force,  threats,  and  fraud  will  support 
a  conviction  of  either  a  nighttime  or  daytime  burglary.*^  Burglary  and  grand 
larceny  may  be  joined  in  the  same  indictment;*^  and  several  indictments  against 
the  same  person  for  grand  larceny  and  burglary  may  be  consolidated  by  the  consent 
and  at  the  instance  and  request  of  the  defendant.**  Where  the  indictment  alleged 
ownership  of  the  house  in  '^W.  F.  Y."  and  the  proof  showed  "F.  W.  E.  Y.,"  the  vari- 
ance was  fatal ;  *^  and  evidence  of  a  breaking  into  a  bank  building  by  way  of  apart- 
ments occupied  by  the  bank's  tenants,  and  not  by  the  bank  itself,  is  a  fatal  variance 
from  an  information  for  burglariously  entering  "into  the  banking  house."  *° 

§  3.  Evidence^'' — The  breaking  and  entering  may  be  shown  b}^  circumstantial 
evidence,*^  and  where  the  own^r  of  the  property  is  dead  at  the  time  of  the  trial, 
his  want  of  consent  may  be  so  proved ;  *^  but  where  the  owner  of  the  premises  is  a 
v/itness,  his  want  of  consent  to  the  taking  of  the  property  must  be  proved  by  him.'^*' 
Evidence  that  witness  went  to  the  building  the  night  prior  to  the  burglary,  carefully 
examined  the  lock  and  tried  the  door  to  see  if  it  was  securely  fastened,^^  as  well  as 
evidence  of  circimistances  and  occurrences  when  defendant  was  caught  almost  in  the 
very  act  of  burglary,  was  admissible ;  ^^  but  on  the  trial  of  one  of  three  persons  for 
burglar}',  evidence  that  on  the  morning  after  the  night  of,  the  burglary  two  others 
built  a  fire  in  a  field,  about  a  quarter  of  a  mile  from  the  place  where  the  stolen 
goods  were  found,  was  inadmissible.^^  The  evidence  must  sliow  the  breaking  and 
entry  **  in  the  nighttime,  if  that  be  an  essential  of  the  offense,^"  the  crimina.1  in- 
tent,'^® and  the  OAvnership  of  the  premises,^^  and  must  identify  defendant  as  partici- 
pant ^^  or  accessory. ^^     While  possession  of  stolen  goods  unaccompanied  by  other 


commit  "a  misdemeanor  or  felony,"  is  suffi- 
cient. Under  Ballinger's  Ann.  Codes  &  St. 
8  7104,  defining-  burglary;  §  7105,  making  the 
unlawful  entry  presumptive  of  the  attempt 
to  commit  a  misdemeanor  or  felony  unless 
explained;  and  §§  6S44,  6851,  providing  for  in- 
dictments in  the  alternative,  when  a  crime 
may  be  committed  by  different  means.  State 
V.  Lewis  [Wash.]  85  P.  668. 

40.  State  v.  McGuire,  193  Mo.  215,  91  S.  W. 
939. 

41.  An  Indictment  charging  the  commis- 
sion of  a  burglary  on  a  certain  day,  "in  the 
niglit  time  of  said  day  or  thereabouts,"  was 
not  defective  because  of  the  phrase  "or 
thereabouts."  State  v.  Lovelace  [Nev.]  S3  P. 
330. 

42.  True  V.  State  [Tex.  Cr.  App.]  14  Tex. 
Cf.   Rep.  106,   89  S.  W.  1066. 

43.  44.     Lucas  v.  State  [Ala.]  39  So.  S21. 

45.  Williams  v.  State  [Tex.  Cr.  Aop.]  90 
S.  W.  876. 

46.  Greenwood  v.  People  [Colo.]  83  P.  646. 
See  5  C.  L.  495. 

Winsky  v.  State   [Wis.]   105  N.  W.   480. 
Jackson  v.  State   [Tex.  Cr.  App.]   91  S. 


Caddell  v.   State    [Tex.  Cr.  App.]    90  S. 


47. 

48. 
49. 

W.  7: 

50. 
W.   101 

.5t.     Tally  v..  State   [Tex.  Cr.  App.]   90  S.  W. 
1113. 

52.  Smith  v.  State  [Tex.  Cr.  App.]  90  S.  W. 
638. 

53.  Eaton    v.    Commonwealth    [Kv.]    90    S. 
W.   972. 


54.  Evidence  of  breaking  by  opening 
closed  door  sufficient.  Berry  v.  State  [Tex. 
Cr.  App.]   91  S.  W.  579. 

55.  Where  defendant  testified  that  he  was 
near  the  burglarized  premises  about  one 
o'clock  in  the  morning  and  picked  up  the 
property  taken  from  the  building  where  it 
was  dropped  by  a  person  he  met  carrying  it, 
tnere  was  sufficient  evidence  of  the  commis- 
sion of  the  crime  in  the  night  time.  Winsky 
v.  State  [Wis.]  105  N.  W.  480. 

53.  The  prosecution  must  prove  beyond  a 
reasonable  doubt  that  the  accused  entered 
the  house  only  with  the  intent  of  committing 
the  felony  charged.  Bird  v.  State  [Tex.  Cr. 
App.]  90  S.  W.  651.  From  the  verdict  it  is 
implied  that  the  intent  was  proved  under 
Rev.  St.  §  854.    State  v.  Curtis  [La.]  41  So.  58. 

57.  Evidence  that  prosecutor  was  in  act- 
ual possession  of  the  henhouse  as  alleged  at 
the  time  of  the  burglary,  was  a  sufficient 
sliowing  of  his  ownership.  State  v.  McGuire, 
193   Mo.   215,   91   S.   W.   939. 

58.  Appellant  seen  to  enter  and  leave 
premises.  Smith  v.  State  [Tex.  Cr.  App.]  90 
S.  W.  638.  Vague  identification  and  admis- 
sion denied  by  defendant  held  insufficient. 
State  v.  Hutchings  [Utah]  84  P.  893.  Identi- 
fication by  eye  witnesses  of  man  seen  by 
poor  liglat  held  insufficient.  People  v.  Mullen, 
99  N.  Y.  S.  227.  Evidence  that  defendant 
owned  burglar's  tools  in  a  grip  carried  by 
defendant's  companion  held  to  sustain  a  con- 
viction of  having  such  tools  in  possession. 
State    V.     Lay  ton,     191    Mo.     613,     90     S.     W. 
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■-iispicious  circumstances  is  not  sufficient  to  make  a  prima  facie  casc,^"  it  is  suffi- 
cient Avhere  other  facts  and  circumstances  are  proved,  indicative  of  guilt, "^  especially 
when  the  accused  fails  to  give  any  satisfactory  account  of  his  possession.^^  To  be 
Mdthin  this  rule  the  property  must  be  clearly  identified  as  that  stolen,®^  and  it  must 
have  been  found  in  defendant's  possession  or  in  a  place  under  his  exclusive  control.'^'* 
In  explaining  his  possession  of  stolen  goods,  defendant  is  not  obliged  to  show  that 
he  acquired  the  goods  honestly,^"  it  is  sufficient  to  show  that  they  came  into  his  cus- 
tody in  any  other  way  than  by  burglary.*'^  Corroboration  of  the  testimony  of  an 
accomplice  is  required  in  most  states.*'' 

§  4.  Instruciions  and  verdict.^^ — Instructions  must  submit  all  issues  raised  by 
the  evidence,''''  but  need  not  embrace  qualifications  as  to  which  there  is  no  proof, '^^ 
nor  is  it  error  to  define  an  element  of  the  crime  as  to  which  there  is  no  issue,^^ 
nor  need  a  charge  on  circumst;intial  evidence  be  given  where  there  is  direct  evi- 
dence.'^    Uncontroverted  matters  mav  be  asssumed.'^     Terms  of  ordinarv 


usage 


724.  Flight,  confession  and  injury  appar- 
ently caused  by  breaking  glass  sufficient. 
Jackson  v.  State  [Tex.  Ci-.  App.]  91  S.  W. 
788. 

59.  Evidence  that  one  not  present  was  ac- 
cessory held  insufficient.  State  v.  De  Witt, 
191  Mo.  51,  90  S.  V^.^  77. 

GO.     Winsky  v.  State   [V\^is.]   105  N.  W.  4S0. 

CI.  Vrinsky  v.  State  [Wis.]  105  N.  W.  4S0. 
Unexplained  possession  of  stolen  money  held 
sufficient.  Lamps  v.  State  [Fla.]  40  So.  ISO. 
Finding  of  property  on  premises  not  under 
defendant's  exclusive  control  insufficient. 
State  V.  Burke  [Idaho]  83  P.  228.  Flight, 
confession,  and  unexplained  possession  of 
goods.  Stone  v.  State  [Tex.  Cr.  App.]  90  S. 
W.  884.  Hiring  of  buggy  under  false  pre- 
text, feathers  near  defendant's  house  and 
unexplained  possession  of  fowls  similar  to 
those  stolen  held  to  sustain  conviction  of 
burglary  of  chicken  house.    State  v.  McGuire, 

193  Mo.  215,  91  S.  W.  939. 

62.  Winsky  v.  State  [V^' is.]  105  N.  W.  480. 
The  person  in  whose  possession  the  recently 
stolen  property  is  found  is  presumed  to  have 
used  all  means  necessary  to  have  secured  ac- 
cess to  and  possession  of  sucli  property,  and 
if  he  fails  to  account  for  his  possession  in  a 
manner  consistent  witli  innocence,  or  to 
overcome  the  presumption  by  direct  or  cir- 
cumstantial evidence,  a  verdict  of  larceny 
and  burglary  is  authorized.     State  v.  James, 

194  Mo.  268,  92  S.  W.  679. 

63.  Money  not  identified.  Eaton  v.  Com- 
monwealth [Ky.]  90  S.  W.  972.  Money  held 
Identified.     Lamps  v.   State   [Fla.]    40  So.   ISO. 

64.  Baton  v.  Commonwealth  [Ky.]  90  So. 
972.  And  see  State  v.  Burke  [Idaho]  83  P. 
228.  It  Viras  error  to  admit  evidence  of  find- 
ing several  pounds  of  tobacco  between  the 
mattresses  of  defendant's  bed,  he  being  a 
man  that  used  tobacco  ami  there  being  no 
evidence  that  tr.  s  tobacco  belonged  to  any 
of  the  brands  stoJen.  Caddell  v.  State  [Tex. 
Cr.  App.]   90  S.  W.  1-013. 

65.  Williams  v.  Slr.te  [Ga.]   54  S.  E.  166. 

66.  The  possession  being  sufficiently  ex- 
plained and  tliere  being  no  otlier  evidence  to 
connect  defendant  with  the  burglary,  there 
was  not  sufficient  evidence  to  authorize  a 
conviction.  Williams  v.  State  [Ga.]  54  S.  E. 
166. 

67.  The  owner  of  the  premises  does  not 
become  an  accomplice  within  the  law  of  evi- 


dence, by  merely  telling  the  burglar  that  he 
will  not  prosecute  him  if  he  will  return  the 
goods,  where  he  makes  no  promise  to  tes- 
tify falsely  or  conceal  or  suppress  the  crime. 
Holley  v.  State  [Tex.  Cr.  App.]  92  S.  W.  422. 
Where  an  accomplice  testified  that  he  and 
defendant  burglarized  the  store,  stole  a  lo£ 
of  amalgam  and  buried  it,  his  testimony  was 
sufficiently  corroborated  by  another  witness 
who  testified  that  defendant  asked  him  to 
assist  and  told  him  he  would  have  got  the 
amalgam  if  something  had  not  happened  and 
that  he  was  trying  to  dispose  of  it  and  asked 
witness  what  he  was  to  do  about  it.  State  v. 
Lovelace  [Nov.]  83  P.  330.  Necessity  and  suf- 
ficiency of  corroboration  is  more  fully  con- 
sidered in  the  topic  Indictment  and  Prosecu- 
tion, 5  C.  L.  1790.- 
6S.     See  5  C.  L.  496. 

69.  Evidence  that  at  the  time*  of  the  bur- 
glary defendant's  co-defendant  was  in  the 
house  and  defendant  was  on  the  outside  and 
ran  away  as  the  officers  approached,  was 
sufficient  to  authorize  an  instruction  defining 
a  principal.  Tally  v.  State  [Tex.  Cr.  App.]  90 
S.  W.  1113. 

70.  Where  it  appeared  that  the  burglary 
was  committed  in  the  night  time,  it  was  not 
reversible  error  to  insert  the  general  statu- 
tory definition  of  burglary  in  the  charge, 
without  limiting  the  entry  to  one  at  night. 
Jackson  v.  State  [Tex.  Cr.  App.]  91  S.  W.  788. 

71.  Where  uncontradicted  evidence  showed 
a  breaking  and  the  defense  was  an  alibi,  it 
was  not  error  to  fail  to  define  what  consti- 
tutes an  unlawful  breaking.-  Radley  a-.  Com- 
monwealth [Ky.]  89  S.  W.  519.  It  was  not 
necessary  for  the  court  in  ciiarging  tlie  jury 
to  differentiate  between  the  force  used  in  a 
daytime  and  night  time  burglary.  Wright  v. 
State  [Tex.  Cr.  App.]  93  S.  W.  548. 

72.  Where  defendant  was  seen  to  enter 
the  house,  was  found  in  the  room  alleged  to 
have  been  burglarized,  the  door  of  which  had 
been  previously  closed,  and  was  seen  run- 
ning out  of  the  room,  it  was  a  case  of  direct 
evidence  and  a  charge  on  circumstantial  evi- 
dence was  unnecessary.  Smith  v.  State  [Tex. 
Cr.  App.]   90  S.  W.  638. 

73.  Where  the  fact  of  the  house  being  the 
private  residence  of  A.,  as  alleged,  was  not 
controverted,  the  court  could  assume  it  to  be 
true,  and  was  not  required  to  charge  on  it. 
Wright  v.  State  [Tex.  Cr.  App.]   93  S.  W.  548. 
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need  not  be  defined.^*  An  instruction,  so  Tvorded  as  to  place  the  burden  of  proof 
on  defendant/"  or  so  as  to  permit  acquittal  only  on  the  conjunction  of  two  facts 
either  of  which  is  sufficient/^  or  which  states  too  narrowly  an  exculpatory  theory," 
is  erroneous. 

Burnt  Recoeds;   By-Laws;  Caxenuaes,  see  latest  topical  index. 

CAjVALS." 

The  United  States,  having  authority  to  construct  a  canal  in  territory  over 
which  it  is  sovereign  and  has  exclusive  jurisdiction,^''  derived  not  from  the  com- 
merce clause  but  from  its  inherent  rights  as  a  sovereign,^°  may  construct  the  Panama 
Canal,  since  by  treaty  its  right  of  way  over  the  Isthmus  is  equivalent  to  ownership 
of  the  soil,  and  the  extent  of  its  control  the  substance,  if  not  the  name  of  sover- 
eignty ;  ^^  hence,  the  act  of  Congress  appropriating  $50,000,000  in  connection  with 
the  construction  of  said'  canal  is  constitutional.^- 

The  law  of  Oliia  relating  to  the  canals  and  to  the  state  board  of  public  works  is 
distinct  from  and  independent  of  the  provisions  which  in  the  Eevised  Statutes  are 
grouped  under  the  caption  of  "Public  Buildings,"  and  concerning  the  letting  of 
contracts  for  work  on  the  canals  there  is  a  discretion  which  is  not  allowed  under 
the  public  building  code.*^  The  state  is  liable  for  the  negligence  of  its  employes 
in  discharging  surplus  water  from  a  canal  in  a  manner  necessarily  causing  damage, 
even  though  it  have  an  easement  in  the  stream  w>'"Se  banks  were  overflowed,  for  the 
purpose  of  discharging  waters  through  it.^*  In  -'  orth  Carolina,  damages  resulting 
from  the  improvement  of  a  canal  are  barred  in  H  '-^e  years. ^° 


74.  "Goods,  wares,  and  merchandise,"  and 
"other  valuable  thing,  kept  and  deposited." 
State  V.  McGuire,  193  Mo.  215,  91  S.  W.  939. 

75.  In  a  prosecution  for  burglary  com- 
mitted by  breaking  and  entering  a  house  to 
kidnap  a  person  therein,  an  instruction  that 
If  the  jury  believed  that  when  defendant 
broke  and  entered,  if  he  did  do  so,  he  did 
not  intend  to  kidnap  the  person  there,  he 
would  not  be  guilty,  was  erroneous  as  plac- 
ing the  burden  of  proof  on  defendant.  Cooper 
V.  State  [Tex.  Cr.  App.]   14  Tex.  Ct.  Rep.  115, 

89  S.  W.  816. 

76.  In  a  prosecution  for  burglarizing  a  car, 
an  instruction  to  acquit,  if  defendant  entered 
the  car  for  the  purpose  of  sleeping  therein 
and  not  with  intent  to  commit  tlieft,  was  er- 
roneous, as  both  contingencies  were  not  nec- 
essary to  relieve  defendant  from  the  charge 
of  burglary.  True  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  106,.  89  S.  W.  1066. 

77.  An  instruction  that,  if  defendant  en- 
tered the  house  on  the  invitation  of  another 
only  to  sleep  there,  he  would  not  be  guilty, 
was  erroneous,  as  the  court  should  have 
charged  that,  if  he  entered  for  any  other 
than  a  fraudulent  intent  to  steal,  the  jury 
must  acquit.     Bird  v.    State    [Tex.    Cr.   App.] 

90  S.  W.  651. 

78.  See  5  C.  L.  500.  For  Irrigation  Canals, 
see  Water  and  Water  Supply,  6  C.  L.  1840. 

79.  SO,  81,  82.  Wilson  v.  Shaw,  25  App. 
D.  C.  510. 

83.  Carmichael  &  Co.  v.  McCourt,  6  Ohio 
C.  C.   (N.  S.)   661. 

84.  Permitting  the  canal  to  become  sur- 
charged with  wafer  then  suddenly  opening 
five  or  six  paddles  discharging  the  surplus 
Into  a  small  stream,  overflowing  its  banks 
and  damaging  the  plaintiff,  where  with  care 


the  surplus  might  have  been  discharged 
through  the  stream  without  such  overflow 
and  damage.  Adkinson  v.  State,  99  N.  T.  S. 
792. 

NOTE.  Injury  by  waste  weir:  The  flow- 
age  of  land  by  the  discliarge  of  water  from 
the  waste  -weir  of  a  canal  constructed  under 
and  in  accordance  with  legislative  authority 
amounts  to  a  taking  of  property  for  public 
purposes  w^ithout  compensation.  Hooker  v. 
New  Haven  &  N.  Co.,  14  Conn.  146,  36  Am. 
Dec.  477,  reaffirmed  in  15  Conn.  312.  A  pre- 
scriptive right  to  the  overflow  of  watei 
through  an  opening  in  a  canal,  maintained 
m.ore  than  twenty  years  for  the  purpose  of 
supplying  the  canal  Tinth  water  as  a  re- 
serve, into  a  swamp  and  from  it  over  the 
adjoining  lands,  confers  no  right  to  increase 
such  outflow,  either  intentionally  or  by  neg- 
ligence, so  that  it  will  cause  the  water  to 
escape  from  the  swamp  in  such  quantity  as 
to  submerge  the  land  of  an  adjacent  pro- 
prietor, which  had  not  been  tlieretofore  over- 
flowed. Savannah  &  O.  Canal  Co.  v.  Bour- 
quin,  51  Ga.  378.  Where  the  water  dis- 
charged from  one  of  the  waste  weirs  of  a 
canal  constructed,  under  and  in  accordance 
with  legislative  authority  flowed  upon  the 
land  of  another,  the  canal  company  is  not 
relieved  from  liability  for  the  injury  by  rea- 
son of  the  fact  that  the  -waste  ■^•eirs  had 
been  approved  by  the  canal  commissioners, 
and  operated  with  prudence  and  care  by  the 
canal  company.  Hooker  v.  New  Haven  &  N. 
Co.,  14  Conn.  146,  46  Am.  Dec.  477,  reaffirmed 
in  15  Conn.  312. — From  note  to  Mullen  v. 
Lake  Drummond  C.  &  W.  Co.  [N.  C]  61  L. 
R.   A.    861. 

85.  Rev.  1905,  §  395,  subs.  3.  Cherry  v. 
Lake  Drummond  Canal  &  Water  Co.   [N.  C] 
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CAXCELL,ATIO>r    OF   INSTRU3IEX  IS. 


§  1.  Nature  of  Remedy  (517).  Adequacy 
of  Remedy  at  Law  (517).  Relief  Obtainable 
and  Conditions  Precedent  Thereto  (518). 
Laches  and  Limitations    (519). 


§  a.  Cause  of  Action  and  Grounds  for  Re- 
lief   (519). 

§  3.  Procedure  (521).  Parties  (521).  Ev- 
idence  and  Proof    (521). 


Scope  of  title. — On  the  nature  of  remedy  of  cancellation,  the  grounds 
"therefor,  and  questions  of  procedure,  are  here  treated.  The  question,  what  consti- 
tutes mistalvc,  accident,  fraud,  duress,  or  undue  influence,  for  which  relief  may  be 
had  in  a  court  of  equity,  is  elsewhere  treated.^^  The  law  relating  to  conveyances 
in  fraud  of  creditors  is  also  given  separate  treatment.^^ 

§  1.  Nature  of  remedy.^^ — Cancellation  is  a  purely  equitable  remedy,^^  and 
jurisdiction  to  grant  relief  by  way  of  cancellation  pertains  wholly  to  coui'ts  of 
equit}^^°  Courts  of  law  have  jurisdiction  and  power  to  afford  relief  in  such  cases 
by  judgment  for  money  or  property,  under  same  circumstances,  where  a  right  to 
rescind  exists  and  has  been  properly  claimed;  but  the  legal  remedy  is  incomplete 
and  inadequate  because  of  lack  of  power  to  effect  a  rescission  by  a  direct  adjudica- 
tion thereof.®^  A  court  of  equity  will  not  eoitertain  a  suit  which  is  essentially  one 
to  recover  for  false  representations,  or  for  money  had  and  received,  though,  in  form, 
the  suit  is  for  cancellation.^^ 

Adequacy  of  remedy  at  law.^^ — One  who  has  a  good  legal  defense  to  a  purely 
legal  demand  will  not  be  given  relief  in  a  court  of  equity  by  way  of  cancellation.®* 
even  though  the  instrument  is  ostensibly  valid,''^  unless  he  can  allege  and  prove 
some  other  special  groimd  of  equitable  intervention,  such  as  that  he  will  suffer  ir- 
reparable injury  without  the  relief  de3ired,^°  or  will  be  subjected  to  a  multiplicity 
of  suits.^^  A  remedy  at  law  is  not  adequate,  within  the  meaning  of  this  rule,  un- 
less it  is  certain,  prompt,  and  as  efficient  to  the  ends  of  justice  as  the  remedy  in 
equity.^^  Equity  may,  however,  intervene  to  cancel  instruments  procured  by  fraud 
which,  imtil  their  invalidity  is  determined,  may  annoy  and  han-ass  one's  business 
and  impair  his  credit,^^  though  a  court  of  law  would  have  concurrent  jurisdiction 


53  S.  E.  138.  Rev.  1905,  §  394,  extending  pe- 
riod of  limitation  to  five  years  applies  to 
railroads  only.  Id.  Although  the  rule  of 
permanent  damag'es  applied  to  railroads  and 
telegraph  companies  has  been  applied  to 
canals,  not  so  in  case  of  period  of  limitations 
established  by  §  394.  Id.  Evidence  consid- 
ered and  held  question  for  jurj''  whether 
there  -was  permanent  injury  to  premises  from 
throwing  of  sand  and  mud  upon  it  in  deepen- 
ing and  widening  a  canal.     Id. 

S6.  See  Duress,  5  C.  L.  1047;  Fraud  and 
Undue  Influence,  5  C.  L.  1541;  Mistake  and 
Accident,   6   C.  L.    678. 

S".  See  Fraudulent  Conveyances,  5  C.  L. 
1556. 

58.  See   5   C.  L.   501. 

59.  See  5  C.  L.  501,  n.  80. 

90.  Rescission  of  contracts  affecting  any 
estate  or  interest  in  land  on  the  ground  of 
fraud  in  the  procurement  thereof,  or  mutual 
mistake  of  the  parties  in  effecting  the  same, 
belongs  to  the  exclusive  jurisdiction  of  courts 
of  equity.  Bruner  v.  Miller  l^A^.  Va.]  52  S. 
E.  995.  Probate  court  cannot  in  its  incidental 
chancery  powers  entertain  a  suit  to  cancel 
an  agreement  between  heirs.  Teel  v.  Mills, 
117   111.   App.    97. 

91.  Bruner  v.  Miller  [W.  Va.]  52  S.  E. 
995. 

92.  Suit  for  cancellation  of  trust  deed  and 
recovery  of  amount  of  water  fund  certificates 


for    alleged    misrepresentations.      Powell    v. 
Louisville  [C.  C.  A.]  141  P.  960. 

93.  See   5   C.   L.    501. 

94.  Makers  of  non-negotiable  note  pro- 
cured by  fraud  have  good  legal  defense  and 
cannot  have  note  canceled.  Johnson  v. 
Swanke  [Wis.]  107  N.  W.  481.  Where  an  ac- 
tion of  ejectment  has  been  commenced,  a 
court  of  equity  will  not  cancel  the  deed  under 
which  plaintiff  claims  on  grounds  which 
could  be  set  up  as  a  defense  in  the  action 
at  law.  As  on  ground  that  deed  and  record 
had  been  fraudulently  altered.  Wilson  v. 
Miller,   143   Ala.   264,   39   So.   178. 

95.  Note,  apparently  valid,  in  fact  void, 
and  non-negotiable.  Johnson  v.  Swanke 
[Wis.]   107  N.  W.  481. 

98.  Where  non-negotiable  note  was  given 
for  sale  of  horse  procured  by  fraud,  buyers 
could  rescind  contract  and  sell  the  horse; 
they  could  not  be  injured  by  a  refusal  to 
grant  cancellation  of  note.  Johnson  v. 
Swanke    [Wis.]    107  N.  W.   4S1. 

97.  That  several  makers  of  a  non-nego- 
tiable note,  to  which  there  was  a  legal  de- 
fense, could  be  sued  independently,  held  not 
a  ground  for  equitable  intervention.  John- 
son V.  Swanke   [Wis.]   107  N.  W.  481. 

98.  Brewster  v.  Lanyon  Zinc  Co.  [C.  C. 
A.]    140  F.   801. 

99.  Agreement  for  royalties  procured  by 
promoter    of    corporation,    set    aside    at    in- 
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to  give  relief  as  against  tlie  fraud. ^  In  New  York  an  action  at  law  to  set  aside  a 
will  does  not  lie  until  the  will  has  been  admitted  to  probate;  hence  a  suit  in  equity 
for  such  relief  lies  before  probate  of  the  will.^ 

Relief  ohlainahle  and  conditions  'precedent  thereto.^ — Where  all  the  heirs  make 
quitclaim  deeds  of  their  interests,  one  of  them,  claiming  that  his  deed  was  unlaw- 
fully delivered,  is  not  entitled  to  have  the  entire  transaction  with  all  the  heirs  can- 
celed, but  may  proceed  only  for  the  protection  of  his  own  interests.^ 

On  rescinding  a  contract,  the  court  should,  by  its  decree,  put  the  parties  in 
statu  quo  by  requiring  each  to  restore  to  the  other  what  he  obtained  by  virtue  of 
the  contract.^  If  rights  of  innocent  third  parties  have  intervened,  cancellation 
cannot  be  had.®  An  offer  to  do  equity,  or  a  tender  back  of  what  he  has  received 
under  the  contract,  is  required  of  a  complainant  as  a  condition  precedent  to  relief.'^ 
Thus,  in  the  absence  of  bad  faith,  fraud,  or  undue  iixfluence  on  the  part  of  the 
grantee,  a  conveyance  will  be  set  aside  only  on  return  of  the  consideration,^  and  if 
the  grantee  has  not  received  rents  from  the  land,  interest  on  the  sum  paid  should 
also  be  allowed.^  An  actual  tender  of  property  received  is  not  a  condition  prece- 
dent to  the  right  to  maintain  a  suit  for  cancellation,  where  complainant  offers,  in 
his  petition,  to  do  complete  equity,^"  or  where  the  case  is  such  that  the  equities  of 
the  parties  can  be  protected  by  the  chancellor  without  it.^'^  Eelief  is  sometimes 
granted  against  one  who  has  been  giiilty  of  fraiid  or  bad  faith  without  requiring 
complete  restoration  of  property  received  by  the  party  seeking  relief,^^  and  if  no 


stance  of  corporation.  Fred  Macey  Co.  v. 
Macey  [Mich.]  12  Det.  Leg.  N.  948,  106  N.  "W. 
722. 

1.  Fred  Macey  Co.  v.  Macey  [Midi.]  12 
Det.  Leg.  N.  948,  108  N.  W.  722. 

2.  Irving  v.  Bruen,  110  App.  Div.  558,  97 
N.  Y.   S.   ISO. 

3.  See  5  C.  L.  501. 

4.  Anderson  v.  Goodwin  [Ga.]  54  S.  E.  679. 

5.  Where  lease  gave  right  to  p9.y  rental 
of  land  in  lieu  of  drilling  for  oil  and  gas, 
rental  paid  may  be  recovered  on  rescission 
of  the  contract,  the  lessee  not  being  abso- 
lutely required  to  drill.  Bruner  v.  Miller 
[W.  Va.]  52  S.  B.  995.  Held  proper,  in  re- 
scinding exchange  of  lands,  to  give  defendant 
a  lien  for  money  advanced  to  pay  mortgage 
on  land  received  by  him,  in  order  to  place 
parties  in  statu  quo.  Smith  v.  Redmond 
[Iowa]  108  N.  W.  461.  Where  administrator 
sold  lands  for  as  much  as  he  paid  the  heir 
for  them,  tender  by  tlie  heir  of  t!ie  amount 
received  was  not  essential  to  entitle  him  to 
a  rescission  of  the  deed.  Reeder  v.  Meredith 
[Ark.]  93  S.  W.  558.  Administrator  bought 
lands  from  heir,  falsely  representing  that  the 
deed  would  not  affect  the  heir's  reversionary 
interest  in  the  dower  and  homestead.  V/ith- 
out  such  interest,  the  heir  would  have  sold 
for  the  price  received.  Held,  on  setting  aside 
deed  as  to  such  reversionary  interest,  heir 
was  not  entitled  to  recover  excess  of  wliat 
administrator  received  for  the  land  over 
what  he  paid  the  heir.     Id. 

6.  A  decree  of  cancellation  of  a  deed 
for  land  for  fraud,  duress,  or  want  of  con- 
sideration, cannot  be  made  against  a  pur- 
cliaser,  for  valuable  consideration,  witliout 
notice  of  the  facts  tainting  the  deed  with 
fraud,  duress,  or  want  of  consideration. 
Dunfee  v.  Childs   [W.  Va.]   53   S.  E.   209. 

7.  Repayment  or  return  or  a  tender  of  the 
consideration   received   is   a  condition   prece- 


dent to  relief  in  equity  by  cancellation  of  a 
contract.  Pierson  v.  Fisher  [Or.]  85  P.  621. 
To  rescind  a  contract  for  sale  of  land,  and 
to  cancel  the  deed,  plaintiff  should  have  of- 
fered to  do  equity  and  should  have  tendered 
back  the  amount  paid.  Cecil  v.  Henry  [Tex. 
Civ.  App.]   93  S.  W.   216. 

8.  Return  of  consideration  required  where 
deed  "was  set  aside  on  ground  of  grantor's 
mental  incapacity,  there  being  no  fraud  or 
bad  faith,  and  grantor  not  having  been  judi- 
cially declared  insane  or  incompetent.  Peck 
V.  Bartelme,  220  111.  199,  77  N.  E.  216. 

9.  Peck  V.  Bartelme,  220  111.  i99,  77  N.  E. 
216. 

10.  If  a  petition  for  cancellation  of  a 
compromise  offers  to  do  equity  by  asking  to 
have  credited  to  defendant  on  the  judgment 
all  sums  paid  out  by  him  under  the  contract, 
a  restoration  of  the  consideration  received 
is  not  a  condition  precedent  to  the  right  to 
maintain  the  suit.  Haydon  v.  St.  Louis,  etc., 
R.  Co.   [Mo.  App.]   93  S.  W.  833. 

11.  Thus,  no  tender  or  bond  was  held  nec- 
essary in  a  suit  to  cancel  a  deed  on  the 
ground  of  fraud,  wlaere  the  land  on  which 
plaintiff's  vendor's  lien  note  was  a  lien,  af- 
forded ample  security.  Rornine  v.  Howard 
[Tex.  Civ.  App.]    93   S.  W.   690. 

12.  One  who  purchases  land  in  bad  faitli 
is  not  entitled  to  tlie  value  of  improvements 
when  the  deed  is  set  aside.  Administrator's 
purcliase  from  heirs  set  aside.  Reeder  v. 
Meredith  [Ark.]  93  S.  W.  558.  .  Where  tract 
of  land  was  conveyed  as  part  consideration 
for  assignment  of  a  part  of  a  cause  of  ac- 
tion, and  the  assignment  was  fraudulently 
made  to  include  the  entire  cause  of  action, 
restoration  of  the  land  was  not  a  condition 
precedent  t»  relief  by  setting  aside  the  part 
of  the  assignment  not  intended  to  be  made. 
Bush  v.  Prescott  &  N.  W.  R.  Co.  [Ark.]  89 
S.   W.    86.     A  person   in   wliose   favor   a  note 
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contract  is  consiimmated,  and  there  has  been  no  acceptance  of  an_y  consideration, 
no  tender  of  property  left  Avith  plaintiff  is  necessary  in  order  that  cancellation  of 
existing  evidence  of  a  contract  may  be  had."  A  wholly  futile  cancellation  will  not 
be  decreed/'* 

Laches  and  limitations}'^ — A  snit  for  cancellation  must  be  brought  within 
a  reasonahle  time  after  the  discovery  of  the  fraud  or  other  ground  relied  on  for 
relief.^®  An  unreasonable  delay  will  bar  relief/^  especially  where  there  has  been 
a  change  in  the  position  of  the  parties  or  the  subject-matter  of  the  contract,"  or 
the  rights  of  third  persons  have  intervened.^® 

§  2.  Cause  of  action  and  grounds  for  relief.^'' — Belief  will  be  granted  where 
it  appears  that  the  instrument  or  contract  sought  to  be  canceled  was  procured  by 
means  of  fraudulent  misrepresentations,^^  or  other  fraud,^^  or  by  duress  or  undue 


and  trust  deed  were  executed  knew  that  the 
person  executing^  them  was  insane.  The 
money  advanced  was  squandered  or  lost  by 
the  insane  person.  Held,  in  suit  by  conserva- 
tor of  Insane  person  to  set  aside  note  and 
deed,  that  a  return  of  the  money  v/as  not 
necessary.  Amos  v.  American  Trust  &  Sav. 
Bank  [111.]  77  N.  B.  462. 

13.  Deed  was  never  in  fact  delivered,  but 
was  obtained  by  grantee,  who  left  a  note  and 
stock  with  grantor,  which  was  not  accepted. 
Held,  return  of  note  and  rtock  not  essential 
to  entitle  plaintiff  to  cancellation  of  deed. 
Pierson  v.  Fisher  [Or.]  85  P.  621. 

14.  A  bill  to  set  aside  a  release  of  an  al- 
leged cause  of  action  at  law  will  not  be  en- 
tertained if  such  cause  of  action  is  not  valid. 
Madison  Coal  Co.  v.  Caveglia,  122  111.  App. 
415. 

ir>.     See  5  C.  L.  502. 

IC.  Where  defendants  procured  a  trans- 
fer of  desired  property  to  a  third  person  and 
then  to  tliemselves,  by  means  of  certain  false 
representations  as  to  use  of  property  for 
mill  purposes  by  first  grantee,  it  was  held 
the  first  grantee  and  plaintiff  were  not  at 
fault  in  not  discovering  tlie  fraud  before 
making  the  transfer.  McMullen  v.  Rousseau, 
40  "U'ash.  497,  82  P.  883.  Where  corporation 
protested  as  soon  as  it  discovered  fraud  of 
promoter  in  procuring  an  agreement  for 
royalties,  and  then  entered  negotiations  for 
settlement,  w^hich  lasted  two  years,  and  on 
their  failure  filed  bill  for  cancellation,  the 
.suit  was  held  not  barred  by  laches.  Fred 
Mafcey  Co.  v.  Macey  [Mich.]  12  Det.  Leg.  N. 
948,  106  N.  W.  722. 

17.  Right  to  rescind  sale  for  fraud  must 
be  exercised  as  soon  as  fraud  is  discovered. 
Rose  v.  Merchants'  Trust  Co.,  96  N.  Y.  S.  94  6. 
Petition  for  cancellation  of  deed  for  fraud 
having  been  held  to  show  the  demand  stale, 
an  amendment  which  did  not  cure  tlie  peti- 
tion in  this  respect  was  properly  refused. 
Cheney  v.  McWhorter  [Ga.]  53  S.  E.  1003. 

15.  Delay  of  7  years  in  bringing  suit  for 
cancellation  of  deed  on  ground  tliat  grantor 
was  intoxicated  at  the  time  held  unreason- 
able, where  land  had  meantime  increased  in 
value.  Spoonheim  v.  Spoonheim  [N.  D.]  104 
N.  W.  845. 

19.  To  set  aside  a  deed  for  fraud,  suit  must 
be  brought  within  a  reasonable  time,  under 
the  particular  circumstances,  and  delay,  es- 
pecially vv'hen  it  affects  tliird  persons,  will 
bar  relief.  Dunfee  v.  Childs  [W.  Va.]  53  S. 
E.   200. 


20.  See  5  C.  L.  503. 

21.  One  induced  to  buy  bonds  by  fraudu- 
lent misrepresentations  may  rescind  without 
showing  damage.  Rose  v.  Merchants'  Trust 
Co.,  96  N.  Y.  S.  946.  Fraudulent  representa- 
tions by  brother  to  sister,  who  was  ignorant 
of  effect  of  deed,  that  it  would  not  pass  pres- 
ent title,  but  that  she  could  still  dispose  of 
it,  held  ground  for  cancellation  of  deed, 
Busiere  v.  Reilly,  1S9  Mass.  518,  75  N.  B.  958. 
Lease  of  state  lands  under  water  canceled  on 
account  of  false  representations  by  lessee 
that  it  owned  the  shore  front,  lease  being 
conditioned  on  such  ownersliip.  Grey  v.  Mor- 
ris &  Cummings  Dredging  Co.  [N.  J.  Err.  & 
App.]  63  A.  985.  Where  execution  and  de- 
livery of  deed  were  procured  by  improper 
means  and  by  false  and  fraudulent  represen- 
tations of  the  grantees,  the  grantors,  who  re- 
scinded as  soon  as  they  discovered  the  fraud, 
were  entitled  to  have  the  deed  declared  void. 
Reynolds  v.  Rickgauer  [Neb.]  106  N.  W.  175. 
A  gross  misrepresentation  as  to  the  quantity 
or  location  of  oil  or  gas  in  certain  lands  is 
ground  for  rescission  of  a  contract  for  the 
sale  of  a  lease  of  such  lands,  since  it  goes 
to  the  essence  of  the  contract.  Bruner  v. 
Miller  [W.  Va.]  52  S.  E.  995.  Plaintiff's  land 
had  been  prospected  for  coal  but  it  appeared 
doubtful  if  the  amount  found  was  sufficient 
to  warrant  working  for.  Her  vendee  repre- 
sented to  her  that  coal  was  not  present  in 
workable  quantities,  but  it  was  afterwards 
worked.  Held,  only  an  expression  of  opinion 
by  vendee,  and   not  ground  for  cancellation. 

i  Garrett  v.  Slavens  [Iowa]   105  N.  W.  369. 

22.  Contract  for  exchange  of  lands  re- 
scinded where  fraud  and  misrepresentation 
were  made  to  appear.  Smith  v.  Redmond 
[Iowa]  108  N.  W.  461.  Deed,  not  voluntarily 
delivered,  but  obtained  by  deception  and 
fraud,  set  aside  when  application  for  such 
relief  was  promptly  m.ade.  Bryson  v.  Bridges 
[Fla.]  41  So.  28.  Bill  seeking  cancellation 
of  agreement  procured  by  corporation  pro- 
moter for  payment  of  royalties  to  him  held 
to  state  cause  of  action  for  fraud.  Fred 
Macey  Co.  v.  Macey  [Mich.]  12  Det.  Leg.  N. 
948,  106  N.  'W.  722.  Fraud  consisting  in  re- 
fusal to  pay  agreed  price  for  land  held 
ground  for  rescission  of  sale  as  against  im- 
mediate vendee  and  a  subsequent  purchaser 
wlio  had  knowledge  of  the  fraud.  Cecil  v. 
Henry  [Tex.  Civ.  App.]  93  S.  W.  216.  Fraud 
and  deceit  of  attorney  whereby  an  illiterate 
v.-oman  was  induced  to  assign  an  entire 
cause   of  action   owned   by   her,   whereas  slie 
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influence ;  ^^  or  that  the  grantor  or  party  executing  the  contract  was  incompetent 
at  the  time.-*  A  mutual  mistal^e  as  to  a  material  matter  is  also  ground  for  can- 
cellation,^^ and  under  some  circumstances,  the  relief  will  be  granted  where  the 
mistake  is  unilateral ;  ^®  but,  usually,  equity  will  not  rescind  a  contract  for  a  uni- 
lateral mistake  unless  the  other  party  has  contributed  to  or  induced  the  mistake, 
and  will  obtain  an  unconscionable  advantage  if  relief  be  not  granted.^^  Thus,  where 
a  grantor  gives  a  warranty  deed  of  land  which  he  does  not  own  under  the  mistaken 
belief  that  he  does  own  it,  the  deed  will  not  be  canceled,  when  no  fraud,  falsehood, 
misrepresentation,  or  concealment  on  the  part  of  the  frantee  is  shown.^^  Where  a 
contract  is  unconscionable  and  gives  one  party  an  unjust  advantage  which  it  would 
be  inequitable  to  enforce,  the  contract  should  be  set  aside  ^^  even  though  the  party 
seeking  relief  has  been  careless.^"  Mere  inadequacy  ^^  or  failure  of  consideration  ^^ 
is  not  alone  ground  for  cancellation,  but  may  be  considered  with  other  causes  for 
equitable  intervention.^^  A  negotiable  instrument,  apjjarently  valid  but  in  fact 
void,  may  be  canceled,^*  and  a  conveyance,  valid  on  its  face  but  in  fact  void,  may 
be  set  aside  as  a  cloud  on  title.^^     Where  there  is  an  entire  want  of  consideration 


Intended  to  assign  only  a  portion  of  It,  held 
ground  for  setting  aside  the  assignment,  so 
far  as  it  was  fraudulent.  Bush  v.  Prescott 
&  N.  W.  R.  Co.  [Ark.]  89  S.  W.  86.  Woman, 
estranged  from  husband,  and  sustaining  im- 
proper relations  with  another  man,  agreed 
to  move  to  anotlier  town  and  resume  marital 
relations  with  him  if  he  would  transfer  cer- 
tain property  to  her.  She  never  intended  to 
keep  her  promise,  and  did  not  do  so.  Held, 
ground  for  cancellation.  Jennings  v.  Jen- 
nings [Or.]  85  P.  65.  Bill  alleged  that  plaint- 
iff employed  defendant  to  buy  an  outstand- 
ing title  to  land  of  which  he  had  given  a 
warranty  deed,  that  defendant  procured,  by 
fraud,  the  transfer  of  the  title  to  a  third 
person,  who  transfered  it  to  defendant's 
partner,  who  in  turn  transferred  to  plaintiff 
at  an  excessive  price.  Bill  held  to  allege 
cause  for  cancellation  of  note  given  by 
plaintiff  for  the  last  transfer.  Roberts  v. 
.Sholes  [Mich.]  13  Det.  Leg.  N.  225,  107  N.  W. 
904. 

23.  Deed  procured  from  grantor  while  he 
was  very  sick  and  in  bed,  held  not  grantor's 
conscious.  Intelligent,  and  free  act.  Bggert 
V.  Eggert  [Mich.]  13  Det.  Leg.  N.  219,  107 
N.  W.  920..  Evidence  in  suit  to  set  aside 
deed  held  to  show  deed  was  not  grantor's 
voluntary  act  but  was  induced  by  influence 
of  those  standing  in  confidential  relations. 
Horner  v.  Bell,  102  Md.  435,  62  A.  736.  Bill 
held  to  state  a  cause  of  action  for  cancella- 
tion of  deed  by  show^ing  mental  incompe- 
tency of  grantor  as  well  as  physical  weak- 
ness, and  undue  influence  by  grantee.  Stohr 
V.  Stohr   [Cal.]   82  P.  777. 

24.  Intoxication  of  grantor  which  made 
him  Incapable  of  understanding  the  nature 
and  effect  of  deed,  held  ground  for  its  avoid- 
ance by  him.  Spoonlieim  v.  Spoonheim  [N. 
D.]  104  N.  W.  845.  Note  and  trust  deed  can- 
celed wliere  maker  was  insane  to  the  knowl- 
edge of  the  payee.  Amos  v.  American  Trust 
&  Sav.  Bank  [111.]   77  N.  E-  462. 

25.  Deed  which  by  mutual  mistake  in- 
cluded land  not  intended  to  be  conveyed,  can- 
celed. Cullison  V.  Connor  [111.]  78  N.  E.  14. 
Mutual  mistake  of  law.  Dolvin  v.  American 
Harrow  Co.   [Ga.]   54  S.  E.  706. 

26.  Where  a  release  was   executed  with- 


out knowledge  of  a  Junior  lien  which  was 
thereby  made  a  prior  lien,  tlie  person  exe- 
cuting the  release  was  entitled  to  liave  it 
canceled  on  tlie  ground  of  mistake.  Troll  v. 
Sauerbrun,  114  Mo.  App.  323,  89  S.  W.  364. 
27,  28.     Bibber  v.  Carville   [Me.]    63  A.   303. 

29.  As  where  contract  for  sale  of  land  on 
instalment  plan  contained  provision  that 
vendor  should  accept  similar  contracts  pro- 
cured iy  vendee  as  cash  payments.  Stone  v. 
Moody,  41  Wash.  680,  84  P.  617.  A  deed 
may  be  canceled  when  it  would  be  uncon- 
scionable in  the  grantee  to  demand  delivery 
and  enforcement  of  its  terms.  As  where  deed 
of  lands  was  executed  without  knowledge  of 
their  value,  owing  to  recent  oil  disaoveries, 
the  grantors  residing  at  a  distance.  Hyde 
v.  McFaddin   [C.  C.  A.]   140  F.  433. 

30.  As  where  party  seeking  cancellation 
of  contract  for  sale  of  realty  ought,  perhaps, 
to  have  known  of  presence  of  unjust  provis- 
ion.    Stone  V.  Moody,  41  Wash.  680,  84  P.  617. 

31.  Mere  inadequacy  of  consideration  or 
other  inequality  in  the  terms  of  a  lease  does 
not  in  itself  constitute  a  ground  to  avoid  it 
in  equity.  Brewster  v.  Lanyon  Zinc  Co.  [C. 
C.  A.]   140  F.  801. 

32.  Cancellation  of  deed  refused  where  no 
undue  influence  or  incapacity  of  grantor  was 
shown,  only  failure  to  pay  rent  as  agreed 
being  made  to  appear.  Parsons  v.  Crocker 
[Iowa]   105  N.  W.  1G2. 

33.  Evidence  held  Insufficient  to  show 
undue  influence  and  inadequate  consideration 
and  deed  set  aside.  Ladensack  v.  Johnson 
[Mich.]  13  Det.  Leg.  N.  63,  107  N.  W.  267. 
Conveyance  by  aged  widow  to  son  and 
daughter-in-law,  upon  express  promise  to 
support  lier,  canceled  where  the  widow  was 
ejected  from  the  home  and  compelled  to  look 
elsewhere  for  support.  Mclntire  v.  Mclntire 
[Neb.]    106  N.  W.  29. 

34.  Notes  given  by  one  township  to  an- 
other were  prima  facie  valid,  and  where  re- 
tained by  second  township,  but  were  in  fact 
invalid.  Held,  equity  would  cancel  notes. 
North  Allis  Tp.  v.  Allis  Tp.  [Mich.]  12  Det. 
Leg.  N.   657,   105   N.  W.   139. 

35.  A  person  agreed,  without  considera- 
tion, to  make  a  deed  to  be  held  in  escrow  by 
a  tliird  person,  and  executed  it  and  gave   it 
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lor  a  note  and  mortgage,  and  the  recorded  mortgage  constitutes  a  cloud  on  title, 
and  there  is  evidence  of  fraud  in  the  transaction,  equity  will  cancel  the  note  and 
mortgage  ^^  irrespective  of  any  question  of  other  remedies  at  law."  The  transfer 
of  a  note  received  for  land,  before  the  discovery  of  fraud  in  the  transaction  is  not 
a  ratification  of  the  fraudulent  transaction  so  as  to  bar  a  suit  for  its  rescission.^^ 
The  mere  fact  that  the  statute  of  limitations  is  available  as  a  defense  against  the 
foreclosure  of  a  mortgage  is  not  a  ground  for  cancellation  of  the  mortgage  when 
the  debt  secured  by  it  has  not  been  paid.^^ 

§  3.  Procedure.  Pleading^^ — A  petition  for  cancellation  should  offer  to  do 
complete  equity  or  should  state  all  the  facts  so  that  the  chancellor  may  do  complete 
equity  between  the  parties.*^  But  failure  of  the  petition  to  contain  such  a  com- 
plete offer  of  equity,  does  not  go-  to  its  sufficiency  to  state  a  cause  of  action.*^  Mere 
general  allegations  of  fraud  are  insufficient.*^  A  petition  for  cancellation  of  a 
note  for  fraudulent  misrepresentations  in  the  procurement  of  it,  containing  a  gen- 
eral allegation  of  the  materiality  of  such  representations,  and  also  setting  out  facts 
from  which  their  materiality  may  be  inferred,  is  sufficient  as  against  a  general 
demurrer.'**  The  defense  that  there  is  an  adequate  remedy  at  law  must  be  spe- 
cially pleaded.*^ 

A  suit  to  set  aside  a  deed  may  be  joined  with-  a  suit  to  set  aside  a  will  before  pro- 
bate where  both  papers  were  executed  as  a  part  of  a  single  scheme  to  obtain  the 
property  of  decedent.*®  A  suit  to  set  aside  an  agreement  with  a  surviving  partner 
and  for  an  accounting  is  not  an  improper  joinder  of  causes  of  action  where  no  ac- 
counting can  be  had  imtU  the  agreement  has  been  set  aside.*^  A  complaint  for 
the  annulment  of  a  deed  alleged  to  have  been  fraudulently  procured,  for  the  appoint- 
ment of  a  receiver,  for  partition,  and  for  an  accounting,  states  but  one  cause  of 
action.*^  When  a  cancellation  is  sought  for  fraud  on  creditors,  the  fraud  may  be 
traversed  and  as  alternative  thereto  a  claim  and  selection  of  the  land  as  homestead 
may  be  made.*® 

Parties.^° — Persons  interested  in  the  subject-matter,  who  will  be  affected  by 
the  decree,  should  be  made  parties.^^ 

Evidence  and  proof. ^- — The  burden  is  upon  the  party  alleging  mistake,  fraud. 


to  the  grantee  to  deliver  to  the  third  per- 
son. The  grantee  died  with  tlie  deed  in  his 
possession.  Held,  the  deed  should  be  can- 
celled. Hobson  V.  Anderson  [Colo.]  83  P.  634. 
Parag-raph  in  complaint  to  cancel  deed  which 
alleged  that  the  deed  was  in  fact  a  mortgage 
given  to  indemnify  certain  parties,  and  -was 
therefore  void,  being  given  by  a  married 
woman,  held  to  state  a  cause  of  action.  War- 
ner V.  Jennings  [Ind.  App.]  76  N.  E.  1013. 
Where  a  bill  to  quiet  title  and  set  aside  a 
deed  alleged  that  the  deed  under  which  de- 
fendant claimed  was  forged,  and  that  plaint- 
iff had  nothing  to  do  with  its  execution,  it 
stated  a  cause  of  action  for  cancellation,  and 
was  not  objectionable  as  not  setting  out  with 
fullness  facts  constituting  fraud.  Cutler  v. 
Fitzgibbons   [Cal.]   83  P.  1075. 

36,    37.     Garretson    v.    Witherspoon    [Okl.] 
83   P.   415. 

38.  Romlne  v.  Howard  [Tex.  Civ.  App.]  93 
S.  W.   690. 

39.  Tracy   v.    TVneeler    [N.   D.]    107    N.    W. 
68.     Engerud,  J.,  dissenting. 

40.  See  5   C.  L.   505. 

41.  42.     Haydon    v.    St.    Louis,   etc.,   R.    Co. 
[Mo.  App.]   93  S.  W.  833. 


r.    Goodwin    [Ga.]    54    S.    B. 
Ross    [Tex.    Civ.    App.]    95 


43.  Anderson 
679. 

44.  Karner    v. 
S.  W.  46.    ■ 

45.  Rose  V.  Merchants'  Trust  Co.,  96  N.  T. 
S.  946;  Irving  v.  Bruen,  110  App.  Div.  558,  ?7 
X.  Y.  S.  ISO. 

4S.  Irving  v.  Bruen,  110  App.  Div.  558,  97 
N.  T.  S.  180. 

47.  Smith  v.  Irvin,  108  App.  Div.  218,  95 
N.  T.  S.   731. 

48.  Tliere  is  but  one  primary  right  sought 
to  be  protected — plaintiff's  ownership  of  an 
interest  in  land.  Du  Bose  v.  Kell  [S.  C] 
51  S.  E.  692. 

49.  Wilks  v.  Vaughn,  73  Ark.  174,  S3  S. 
W.  913. 

50.  See   5  C.  L,.   506. 

51.  In  action  by  vendor  to  cancel  his  deed 
and  the  deed  by  his  vendee,  such  vendee  was 
a  proper  party.  McMullen  v.  Rousseau,  40 
Wash.  497,  82  P.  883.  In  a  suit  to  set  aside 
an  agreement,  all  the  parties  wlio  executed  it 
are  necessary  parties.  Smith  v.  Irvin,  108 
App.  Div.  218,  95  N.  Y.  S.  731. 

52.  See  5  C.  L.   506. 
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or  unconscionable  conduct,  or  other  cause  for  equitable  intervention,  to  prove  the 
same  as  alleged,^^  and  such  proof  must  be  full,  clear,  and  convincing.^'*  But  where 
a  confidential  relation  exists,  the  burden  of  proof  ma.j  shift  to  the  one  in  whom 
confidence  was  reposed  to  disprove  an  alleged  breach  thereof. ^^  The  rule  exclud- 
ing parol  evidence  tending  to  vary,  add  to,  or  contradict  a  written  insti'ument,  does 
not  apply  in  a  suit  to  cancel  an  instrument  procured  by  means  of  fraudulent  mis- 
representations.^® 

Canvass  of  Votes;  Capias;  Capital;  Cap.lisle  Tables,  see  latest  topical  Index. 
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§  2.     Public  Duty,  Control,  and  Regulation 
(523). 

A.  In   General    (524). 

B.  Duty  to  Undertake  and   Provide  Car- 

riage   (525). 

C.  Chareres    (525). 

D.  Discriminations        and        Preferences 

(527). 
§  3.     ConnectJEgr    Carriers,    Draynsen,    and 
Trausferjiien    (523). 

PART  II.     CAnRiAQE  OF  Goods  (5.3-3). 

§  4.  Delivery  to  Carrier  and  Inception  of 
Liiability   (533). 

§  5.  Bills  of  Lading;  and  Other  Contracts 
of  Carriage    (533). 

g  6.     The  Duty  to  Furn!.sh  Car.s    (535). 

§  7.  Kor^rardinj?  and  Transporting  Goods 
(530).  Delay  in  Transportation  (536).  De- 
livery to   Succeeding-  Carrier    (53S). 

§  8.      LiOs<^    or   Injury   to    Good.s    (538). 

§  8.  Delivery  by  Carrier  and  Storage  at 
Destination  (530).  Liabilitj'  for  Conversion 
(541). 

§  10.  L,iab!l!ty  of  Carrier  or  Connectlngr 
Carrier    (541). 

§  11.     Limitation   of  Liability   (541). 

§   12.     Public   Kecords   of   Traffic    (54(5). 

§  13.  Remedies  and  Prnoerure  (54<?). 
Persons  Who  May  Sue  (546).  Particular 
Remedies  Available  (546).  Venue  (546). 
Pleading  Proofs,  and  Evidence  (547).  Trial 
and  Instructions  (551).  Damages  and  Pen- 
alties   (552). 

§  14.     Freight  and  Other  Charges    (5.53). 

PART  ni.    Carriers  of  Live  Stock  (554). 

§  15.  Duty  to  Carry  and  Contract  of  Car- 
riage  Generally    (.T54). 

§   16.  Care   Required   of  Carrier    (554). 

§   17.  Delivery   (550). 

§  IS.  liiobility    of    Carrier    or    Connecting 

Carrier  (55(5). 

§   19.  Limitation    of   Liability    (556). 


§  20.     Procedsjre     in     Actions     Relating    to 
Carriage  of  Stock    (556). 
§  21.     Damages    (557). 

PART  IV.    Carriage  of  Passengers  (557). 

g  22.     ^Vho   are   Passenger.s    (557).      Trains 

Other  Than  Passenger  Trains  (558).  The 
Relation  Begins  (558).  The  Relation  Ceases 
or  is  Interrupted   (559). 

§  23.  Duty  to  Receive  and  Carry  Passen- 
ger.s  (559).  Through  Trains  (561).  Ejec- 
tion of  Passenger  (561).  Delay  and  Mis- 
routing    (563). 

§  24.  Rates  and  Fares,  Tickets  and  Spe- 
cial Contracts  (563).  Conditions  and  Lim- 
its (564).  Transfers  (565).  Regulation  of 
Sale  Tickets;  Brokerage   (566). 

§  25.  General  Rules  of  Liability  for  Per- 
sonal In.1uries   (566). 

A.  Nature  and  Extent  of  Liability   (566). 

B.  Contributory  Negligence    (569). 

§  26.  Care  and  Condition  of  Premi.ses 
(577). 

§  27.  Means  and  Facilities  of  Transpor- 
tation   (57S>. 

§  28.  Or,eration  and  Management  of 
Trains    and    Other    Vehicles    (5S0). 

§  29.  The  Duty  to  Protect  Passengers 
(583). 

§  30.  Taking  up  and  Setting  Do-»vn  Pas- 
sengers   (.5H4). 

§  31.  Duty  to  Persons  Other  Than  Pa.s- 
sengers    (."ST). 

§  32.  Resiiedies  and  Procedure  (5S7). 
Pleading  (588).  Issues,  Proof,  and  Vari- 
ance (590).  Presumptions  and  Burden  of 
Proof  (591).  Admissibility  of  Evidence 
(593).  Sufficiency  of  Evidence  (595).  In- 
structions  (597). 


PART   V. 


Carriers   op   Baggage   amj   Passengers' 
Effects  (GOO). 


§  33.  Rights,  Duties  and  Liabilities    (600). 

§  34.  Care    of   Bagg.ige    and    Effects  (802). 

§  So.  Limitation    of    Liability    (602). 

§  S6.  Damages     (603). 

§  37.  Remedies   and   Procedure    (603). 


53.  Burden  of  proving  fraud  is  on  party 
alleging  it.  Patnode  v.  Deschenes  [N.  D.] 
106  N.  W.  573.  One  seeking  to  have  a  deed 
set  aside  on  the  ground  of  the  grantor's  in- 
capacity to  execute  It,  has  burden  of  proving 
such  incapacity.  Chadwell  v.  Reed  [Mo.]  95 
S.  ^V.  227;  Peck  v.  Bartelme,  220  111.  199,  77 
N.  E.  216. 

54.  To  cancel  a  note  and  deed  of  trust  to 
secure  it  on  the  ground  that  they  were  given 
for    a    contemplated    loan    which    was    never 


made,  the  proof  must  be  very  full,  clear,  and 
convincing.  Brown  v.  Click  [W.  Va.]  53  S.  E. 
16. 

Evidence  held  in. sufficient  to  show  fraud 
warranting  cancellation  of  conveyance. 
Ladensack  v.  Johnson  [Mich.]  13  Det.  LeT. 
N.  63,  107  N.  W.  267.  Evidence  insufficient 
to  show  fraud  in  contract  for  assignment  of 
patent  so  as  to  warrant  cancellation.  Marsli 
V.  Cortls,  144  F.  132.  Evidence  insufficient  to 
prove   fraud   alleged   in    suit   to    cancel    deed. 
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Part  1.     General  Peixciples. 

§  1.  Definition  and  distinction.'^^ — A  common  carrier  of  goods  is  one  who 
undertakes  to  transport  chattels  for  hire  for  ail  who  may  choose  to  employ  liim, 
whether  usually  or  occasionally,  as  a  principal  or  as  an  incident  and  subordinate 
occupation/^  and  it  is  immaterial  whether  such  person  owns  the  means  of  trans- 
portation or  not.""  A  messenger  company  which  merely  undertakes  to  furnish  mes- 
sengers, who  after  being  furnished  are  imder  the  control  of  the  person  sending  the 
message,  is  not  a  common  carrier,*^^  except  in  the  sense  that  it  must  serve  the  pub- 
lic impartially.^^  A  common  carrier  of  packages  and  parcels  generally  is  not  a 
common  carrier  in  respect  to  money  in  the  absence  of  a  special  undertaking  to 
carry. '^^  Persons  operating  passenger  elevators  in  public  buildings  are  common 
carriers,^^  but  not  those  operating  them 'in  private  buildings.*^^  A  railroad  com- 
pany as  a  common  carrier  is  a  public  institution  only  in  a  qualified  sense.*'^ 

§  2.  Public  duty,  control,  and  regulation.  A.  In  general.^'' — The  principal 
object  of  the  interstate  commerce  act  is  to  secure  just  and  reasonable  rates;  to  pro- 
hiijit  unjust  discriminations  in  the  rendition  of  like  service  under  substantially 
similar  circumstances;  to  prevent  undue  or  unreasonable  preference  to  persons  or 
localities;  to  inhibit  greater  compensation  for  a  shorter  than  for  a  longer  distance 
over  tiie  sa.me  road ;  and  to  abolish  combinations  for  the  pooling  of  freight ;  ®®'  but 
not  to  prevent  competition  between  different  roads."''  Where  a  violation  of  the 
interstate  commerce  act  has  been  proven,  an  injunction  will  issue  agciinst  further 


Patnode  v.  Deschenes  [N.  D.]  106  X.  "W.  573. 
Evidence  insumcient  to  show  that  deed, 
sought  to  be  canceled,  was  executed  lay  mis- 
take, a  power  of  attorney  only  being'  in- 
tended. Ziobro  V.  Bialos  [N.  J.  Eq.]  63  A. 
3  46.  In  suit  to  cancel  mortgage  on  ground 
that  it  was  given  for  stock  which  mortgagor 
^vas  induced  to  take  by  false  representations 
pursuant  to  a  conspiracy,  evidence  held  in- 
sufficient to  show  conspiracy  or  false  repre- 
sentations. Smith  V.  Krueger  [N.  J.  Eq.] 
63  A.  S50.  Evidence  insufficient  to  show  con- 
spiracj'  to  defraud  plaintiff  of  land;  hence 
cancellation  of  deed  of  sale  could  not  be  had. 
Wood  V.  Noel   [La.]    40  So.   857. 

55.  In  an  action  by  a  sister  to  set  aside  1 
for  want  of  consideration,  fraud  and  breach  i 
of  confidential  relations,  a  paper  writing  j 
wherein  she  agrees  to  convey  certain  prop-  | 
erty  to  her  brother,  the  burden  of  proof  is  ! 
upon  the  brother.  Goodhue  v.  Goodhue,  3  j 
Ohio  N.  P.  (X.  S.)  225. 

50.  Karner  v.  Ross  [Tex.  Civ.  App.]  95  \ 
S.  W.  46. 

57.  This  topic  treats  only  of  the  laws  re- 
lating to  common  carriage  of  persons  or 
goods.  That  relating  to  corpora.tions  en- 
gag-ed  in  carriage  (See  Railroads,  6  C  L. 
1194;  Shipping  and  Water  Traffic,  6  C.  L. 
1465)  is  pertinent  to  other  topics  speciflcially 
devoted  to  it.  Likewise  the  relations  be- 
tween the  carrier  and  its  employes  are  those 
of  Master  and  Servant,  6  C.  L.  521.  The  rules 
peculiar  to  water  carriage  are  treated  in 
shipping  and  Water  Traffic,  6  C.  L.  1465. 

5S.     See   5  C.  L.   507. 

59.  Owner  of  schooner  held  common  car- 
rier. Hahl  V.  Laux  [Tex.  Civ.  App.]  93  S. 
W.  lose.  A  conimon  carrier  of  goods  which 
transports  live  stock  is  as  to  the  latter  prop- 
erty a  common  carrier.  Central  of  Georgia 
R.  Co.  V.  Hall   [Ga.]   52  S.  E.  679. 

60.  Lines  over  which  such  service  ex- 
tends   may    be    owned    by    others.        Cownie 


Glove  Co.  V.  Merchants'  Dispatch  Transp.  Co. 
[Iowa]   106  X.  W.  749. 

61.  Haskell  v.  Boston  Dist.  Messenger  Co. 
[Mass.]    76   N.   E.    215. 

62.  "White  v.  Postal  Tel.  &  Cable  Co.,  25 
App.  D.  C.  364. 

63.  Hence  where  money  is  sent  in  a  pack- 
age and  its  nature  is  not  made  known,  no 
liability  as  carrier  exists.  Gilman  v.  Postal 
Tel.  Co.,  48  Misc.  372,  95  N.  Y.  S.  564.  The 
presumption  is  that  a  messenger  company 
does  not  act  as  a  common  carrier  to  carry 
money  (White  v.  Postal  Tel.  &  Cable  Co.,  25 
App.  D.  C.  364),  and  hence  one  seeking  to 
recover  for  money  loss  must  prove  that  it 
has  undertaken  to  carry  money  (Id.).  Lower 
court  properly  directed  a  verdict,  there  be- 
ing no  evidence  of  such  undertaking.  Id. 
Entry  of  service  fees  in  account  book  and 
collection  thereof  w^ith  many  other  items 
does  not  a,mount  to  a  ratification  of  the  un- 
dertaking of  its  messenger  to  carry  money. 
White  v.  Postal  Tel.  &  Cable  Co.,  25  App. 
D.    C.    364. 

64.  Anderson  Art  Co.  v.  Greenburg,  118 
111.  App.  220. 

65.  Edv.-ards  v.  Manufacturers'  Bldg.  Co. 
[R.  I.]  61  A.  646.  Liability  for  negligent 
operation  of  elevators  is  treated  in  the  topic 
Buildings  and  Building  Restrictions,  7  C.  L. 
507. 

66.  Until  demand  is  made  for  transporta- 
tion by  some  member  of  the  public,  it  is 
merely  a  private  corporation.  Atlantic  Ter- 
minal Co.  V.  American  Baggage  &  Transfer 
Co.   [Ga.]   54  S.  E.  711. 

67.  See  5  C.  L.  508. 

68.  Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
(U.  S.  Comp.  St.  1901,  p.  3154).  Interstate 
Commerce  Commis.=;ion  v.  Chicago  Great 
Western  R.  Co.,   141  F.   1003. 

69.  Interstate  Commerce  Commission  v. 
Chicago  Great  Western  R.  Co..  141  F.  1003. 
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like  violation,  but  not  against  violations  generally/"  and  nonobservance  of  such 
injunction  constitutes  contempt  '^^  to  be  prosecuted  according  to  the  rules  relating 
to  contempt  proceedings  generally. '^^  The  Federal  circuit  courts  may  sustain 
and  enforce  an  order  of  the  interstate  commerce  commission  on  a  different  ground 
than  that  assigned  by  the  commission/*  but  prior  to  the  Elkins  Act  such  courts 
had  no  original  equitable  jurisdiction  to  restrain  violations  of  the  interstate  com- 
merce act/*  nor  is  the  Elkins  Law  retroactive.'^^  Neither  have  they  original  juris- 
diction to  issue  a  mandamus  to  compel  railroads  to  give  information  demanded 
under  the  act."'^ 

The  state  statutes  usually  provide  for  a  more  or  less  limited  review  of  the  pro- 
ceedings and  orders  of  local  railroad  commissions.'^'^ 

By  statute"  in  Georgia  common  carriers  must  furnish  passengers  with  pure 
drinking  water.'^^  Municipalities  have  ordinarily  no  power  to  make  common  car- 
riers liable  to  liquor  license  regulations.'^^ 

(§2)  B.  Duty  to  undertake  and  provide  carriage.^° — In  many  states  statutes 
have  been  enacted  supplementing  the  common-law  duty  of  carriers  to  receive  ^^  and 
carry  passengers  ^^  and  goods/*  which  may  be  enforced  b}''  any  person  having  a 


70.  A  carrier  adjudged  guilty  of  discrim- 
ination by  contracting  to  sell  and  deliver  at 
an  insufficient  price  to  yield  the  published 
rate  after  deducting  the  purcliase  price  may 
be  enjoined  from  continuing  such  contracts, 
but  not  from  discrimination  in  general.  New 
York,  etc.  R.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  361,  50  Law.  Ed. . 

71.  An  order  prohibiting  rebates  on  grain; 
packing-house  products,  or  "any  other  in- 
terstate traffic"  under  the  doctrines  of  ejus- 
dem  generis  and  noscitur  a  sociis  does  not 
Include  rebates  on  salt.  United  States  v. 
Atchison,   etc.  R.  Co.,  142  F.  176. 

72.  Contempt  proceedings  for  violation  of 
an  order  enjoining  rebates  is  criminal  in 
character  and  defendant  is  entitled  to  every 
reasonable  doubt  as  to  the  obligatory  force 
of  the  order.  United  States  v.  Atchison,  etc., 
R.  Co.,  142  P.   176. 

73.  Hence  where  the  commission  ordered 
certain  conditioned  rates  discontinued  as 
constituting  a  pooling  within  tlie  interstate 
commerce  act,  the  court  may  sustain  the 
order  if  the  rates  violate  the  act  in  any  re- 
spect. Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  536,  50  Law,  Ed. 

74.  United  States  v.  Atchison,  etc.  R.  Co., 
142  P.  176.  Nor  had  it  jurisdiction  on  the 
ground  that  the  acts  constitute  a  monopoly 
witliin  the  Sherman  Anti-Trust  Act  (Act 
July  2,  1890,  c.  647,  26  Stats.  209  [U.  S.  Comp. 
St.  1901,  p.  3200]).     Id. 

75.  Hence  no  proceeding  for  contempt  can 
be  maintained  for  violation  of  an  order  is- 
sued by  the  circuit  court  prior  to  the  act. 
United  States  v.  Atchison,  etc.  R.  Co.,  142  P. 
176.  Especially  where  nothing  is  done  to  re- 
vive tlie  order  under   the  act.     Id. 

70.  Such  jurisdiction  cannot  be  inferred 
from  giving  of  the  right  to  the  commission 
to  demand  such  information  nor  from  the  di- 
rection to  the  district  attorneys  to  institute 
proper  proceedings  to  enforce  the  orders  of 
the  commission.  United  States  v.  Lake  Shore, 
etc.  R.  Co.,  197  U.  S.  536,  49  Law.  Ed. . 

77.  The  appellate  court  of  Indiana  has 
jurisdiction    to    entertain    appeals    from    the 


railroad  commission  to  determine  whether 
a  rate  fixed  is  reasonable  (Chicago  R.  Co.  v. 
Railroad  Commission  [Ind.  App.]  78  N.  E. 
338),  also  constitutional  questions  concern- 
ing its  powers  (Id.),  but  the  constitutional- 
ity of  the  statute  creating  the  commission 
cannot  be  raised  on  a  motion  to  dismiss  the 
petition   filed  before   the  commission    (Id.). 

78.  Pen.  Code  1897,  §  522,  making  it  a 
crime  for  common  carriers  co  fail  to  provide 
pure  drinking  water  for  passengers  has 
been  held  constitutional.  The  legislature  has 
power  to  impose  a  duty  upon  a  carrier  and 
make  failure  of  performance  a  crime.  South- 
ern R.  Co.  v.  State  [Ga.]  54  S.  E.  160.  Nor 
is  such  act  void  as  being  special  in  its  na- 
ture in  tliat  a  part  of  the  punishment  pre- 
scribed for  its  violation  is  not  applicable  to 
corporations.      Id. 

79.  The  charter  of  Lawrenceville,  Ga.,  held 
not  to  confer  power  upon  the  mayor  and 
council  to  enact  an  ordinance  proliibiting 
any  common  carrier  from  delivering  intoxi- 
cating liquors  without  payment  of  license. 
Southern  Exp.  (io.  v.  Rose  Co.  [Ga.]  53  S.  E. 
185. 

SO.     See  5  C.  L.  509. 

81.  A  carrier  is  liable  under  Revisal  1905, 
§  2631,  where  its  agent  refused  to  accept  or 
issue  a  bill  of  lading  on  the  ground  that  he 
did  not  have  time  to  look  up  the  rate,  al- 
though the  goods  are  put  in  the  w^areliouse. 
Twitty  V.  Southern  R.  Co.  [N.  C]  53  S.  E. 
957. 

82.  An  ordinance  requiring  omnibus  driv- 
ers to  accept  "all"  persons  offering  to  be- 
come passengers  is  void  only  so  far  as  it  re- 
quires acceptance  of  passengers  not  entitled 
to  ride.  Atlantic  City  v.  Brown  [N.  J.  Err. 
&  App.]  62  A.  428.  No  circumstances  shown 
to  justify  refusal.  Id.  Under  Comp.  Laws, 
§  6235,  imposing  a  penalty  for  refusing  to 
carry  a  passenger  witliout  legal  excuse,  a 
carrier  is  not  liable  for  failure  to  carry  on 
a  particular  train  which  had  been  discontin- 
ued, providing  tlie  mistake  in  selling  a 
ticket  for  use  on  such  train  Is  the  mistake 
of  tlie  local  agent.  Geers  v.  Michigan  Cent. 
R.  Co.   [Mich.]   12  Det.  Leg.  N.  795,  106  N.  W. 
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special  interest,^*  by  mandamus,^"  if  the  carrier  refuses  without  legal  excuse.*^ 
Such  states  must  prescribe  reasonable  penalties,®'^  and  must  not  impose  a  burden 
upon  interstate  commerce.^^  State  railroad  commissioners,  however,  have  no  power 
to  compel  carriers  to  transport  beyond  the  state  line.^^  Pleadings  under  a  statute 
prohibiting  combination  among  carriers  to  prevent  continuous  passage  must  bring 
the  case  within  the  letter  of  the  statute.'-'" 

The  duty  to  furnish  cars^^  upon  demand  is  imposed  in  some  states- by  statute 
imder  penalty,  and  such  statutes  being  penal  in  their  nature,  are  strictly  construed.''^ 
Under  such  statutes  unusual  and  unexpected  pressure  of  business  constitutes  a 
valid  excuse  for  failure  to  furnish  cars."^  State  statutes  requiring  carriers  to  fur- 
nish cars  must  not  impose  a  burden  upon  interstate  traific.®''  An  agreement  among 
shippers  and  carriers  as  to  what  shall  be  an  equitable  distribution  of  cars  under  the 
Federal  statutes  ^^  may  be  enforced  by  mandamus.®*^ 

(§2)  C.  Charges.^'' — The  interstiite  commerce  act  provides  that  all  charges 
on  interstate  shipments  shall  be  reasonable,  and  in  determining  whether  a  rate  is 
reasonable  the  following  factors  may  be  considered,  viz:  the  value  of  the  service  to 


72.  If  a  change  of  schedule  was  actually 
communicated  to  the  local  agent  before  a 
sale  was  made,  the  company  was  relieved. 
Id.  Not  liable  although  plaintiff  may  have 
been  led  to  believe  that  such  train  was  still 
running  from  information  from  a  working 
time-table  either  directly  or  through  de- 
fendant's local  agent,  such  table  not  being 
intended  for  the  benefit  of  the  public  and 
subject  to  change  at  w^ill.     Id. 

83.  In  Pennsylvania  a  mine  owner  may 
connect  his  side  track  with  a  carrier's  line 
as  a  matter  of  right.  Olanta  Coal  Min.  Co. 
V.  Beech  Creek  R.  Co.,  144  F.  150.  Nor 
is  the  right  affected  by  the  fact  that  the  coal 
to  be  shipped  is  inferior  in  quality  to  the 
other  coai   carried  on  tlie  line.     Id. 

84.  A  merchant  accustomed  to  fill  orders 
in  a  neigliboring  city  and  send  the  goods  by 
express,  has  a  sufficient  specia.1  interest. 
Southern  Express  Co.  v.  Rose  Co.  [Ga.]  53 
S.   E.   185. 

85.  Civ.  Code  1905,  §  4869.  Southern  Ex- 
press Co.  V.  Rose  Co.    [Ga.]   53   S.  E.   185. 

86.  An  invalid  municipal  ordinance  pro- 
hibiting a  carrier  from  delivering  intoxicat- 
ing liquors  does  not  justify  a  refusal  to  ac- 
cept sliipment  to  that  destination.  Southern 
Exp.  Co.  V.  Rose  Co.  [Ga.]  53  S.  E.  185.  A 
common  carrier  is  not  obliged  to  transport 
goods  offered  in  prosecution  of  an  illegal 
business.  As  lottery  goods.  State  v.  U.  S. 
ICxp.  Co.  [Minn.]  104  N.  W.  556.  Nor  will 
mandamus   lie   to   enforce  carriage.     Id. 

87.  A  penalty  of  twenty  dollars  imposed 
by  an  ordinance  on  omnibus  drivers  for  the 
refusal  to  carry  a  passenger  is  not  ex- 
cessive. Atlantic  City  v.  Brown  [N.  J.  Err. 
&  App.]    62  A.   428. 

88.  Where  there  are  Inadequate  train  fa- 
cilities, an  order  of  the  railroad  commission- 
ers requiring  certain  interstate  mail  trains 
to  stop  is  not  void  as  imposing  a  burden 
upon  interstate  commerce  (Railroad  Com'rs 
V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  54  S.  E. 
224),  and  a  writ  of  mandamus  will  lie  to 
compel  compliance   (Id.). 

89.  State  V.  Louisville  &  N.  R.  Co.  [Fla.] 
40  So.  885.  No  power  to  impose  a  penalty 
for   violation   of   such   an   order.      Id. 

90.  A  petition    under   Code,    §§    2125,    2129, 


2130,  failing  to  allege  any  combination,  con- 
tract, or  agreement,  is  insufficient.  Clark 
v.  American  Exp.  Co.  [Iowa]  106  N.  W.  642. 

91.  See  5  C.  L.  510. 

92.  Rev.  St.  1895,  arts.  4498,  4499.  Houston 
&  T.  C.  R.  Co.  v.  Buchanan   [Tex.  Civ.  App.] 

94  S.  W.  189.  Does  not  require  companies  to 
furnish  cars  to  be  used  beyond  their  lines, 
especially  -where  there  is  no  partnership  or 
traffic  agreement.  Id.  Written  demand  con- 
strued to  request  cars  for  through  shipment. 
Id.  See,  also,  Texas  &  P.  R.  Co.  v.  Barrow 
[Tex.  Civ.  App.]  94. S.  W.  176.  A  demand  for 
cars  "as  soon  as  possible,"  held  insufficient. 
Texas  &  P.  R.  Co.  v.  Hughes  [Tex.]  91  S.  W. 
567. 

83.  An  unprecedented  demand  for  cars  is 
a  sufficient  excuse  for  failure  to  furnish  as 
required  by  Kirby's  Dig.  §  6804.  St.  Louis  S. 
W.  R.  Co.  v.  Clay  Gin  Co.  [Ark.]  92  S.  W.  531. 
St.  Louis  S.  W.  R.  Co.  v.  Leder  Bros.    [Ark.] 

95  S.  W.  170.  Where  carrier's  evidence 
tended  to  show  an  unprecedented  demand 
while  that  of  plaintiff  tiiat  many  of  defend- 
ant's cars  were  let  out  to  other  roads,  it  was 
for  the  jury  to  determine  whether  defendant 
was  properly  equipped  to  meet  ordinary  de- 
mands and  whether  defendant  permitted  its 
cars  to  be  in  the  service  of  other  roads  or 
it  unavoidably  so  happened.  Id.  Evidence 
that  the  failure  to  furnish  cars  w^as  due  to 
an  extraordinary  acccumulation  of  freight; 
tliat  the  company  had  seven  cars  for  each 
mile  of  its  line,  which  compared  favorably 
with  other  carriers  in  that  region,  held  suf- 
ficient to  relieve  from  liability.  St.  Louis 
S.  W.  R.  Co.  v.  Clay  Gin  Co.  [Ark.]  92  S.  W. 
531. 

94.  Rev.  St.  arts.  4497-4500,  admitting  no 
excuse  except  as  arise  from  "strikes  or 
other  public  calamities"  is  unconstitutional 
as  applied  to  Interstate  commerce  as  im- 
posing a  burden  thereon.  Houston  &  T.  C.  R. 
Co.  V.  Mayes,  201  U.  S.  321,  50  Law.  Ed. . 

95.  Act  Feb.  4,  1887  (24  Stats.  380,  c.  104 
[U.  S.  Comp.  St.  1901,  p.  3155]). 

96.  As  provided  by  Act  Mar.  2,  1889  (25 
Stat.  S62,  c.  382,  §  10  [U.  S.  Comp.  St.  1901. 
p.  3172]).  United  States  v.  Norfolk  &  W.  R. 
Co.   [C.  C.  A.]   143  F.  266. 

97.  See  5  C.  L.  511. 
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the  sliipper,^^  the  cost  of  service  to  the  carrier/-'^  the  weight,  bulk,  and  convenience 
of  the  property  to  be  transported,^  the  amount,  the  number  shipping,  and  the  regu- 
larity of  shipmeiits,-  the  general  public  good,''  and  the  competition.*  But  none  of  the 
above  factors  alone  are  necessarily  controlling,  nor  are  tliey  all  as  a  matter  of  law.'^ 
A  carrier  mav  exact  the  rate  duly  established  under  the  interstate  commerce  act 
notAvith standing  a  contract  with  the  shipper  to  carry  at  a  lower  rate.^ 

Tiie  states  have  poAver  to  regulate  charges  on  intra-state  shipments,  and  this 
power  is  not  alienated  by  a  general  grant  to  carriers  of  power  to  fix  rates.''  State 
railroad  commissioners  have  only  such  powers  as  are  expressly  or  impliedly  con- 
ferred by  statute  upon  them,^  and  .may  make  general  rates  but  not  for  particular 
individuals.**  Under  a  penal  statute  excusing  overcharges  due  to  mistake  not 
amountijig  to  gross  negligence,^"  a  mistake  of  law  "will  suffice. ^^  In  South  Carolina 
no  penalty  for  failure  to  post  a  schedule  of  rates  established  by  the  commission  can 
])e  inflicted  unless  such  schedule  is  valid.^'  and  a  reasonable  notice  thereof  has  been 
given  to  the  railroad,^^  and  the  petition  must  allege  all  facts  necessary  to  show  a  duty 
to  post.^*     Such  action  need  not  be  prosecuted  in  the  name  of  the  state.^^ 

By  statute^®  and  ordinance,^''  reduced  rates  on  street  cars  for  school  cliildron 


98.  Interstate  Conimorce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003,  citins  Interstate 
Commerce  Com.  v.  B.  &  O.  R.  Co.,  43  F.  37,  53; 
Noyes,  Am.  R.  R.  Rates,  53. 

09.  Interstate  Commerce  Com.  v.  Chicago 
G.  "W.  R.  Co.,  141  F.  1003,  citing  Interstate 
Commerce  Com.  v.  B.  &  O.  R.  Co.,  43  F.  37,  53; 
Ransome  v.  Eastern  R.  Co.  [1857]  1  C.  B. 
437,  26  Law  J.  C.  P.  91;  Judson  on  Interstate 
Commerce,  §§  148,  149;  Western  Union  Tel. 
Co.  V.  Call  Pub.  Co.,  181  U.  S.  92,  45  Law.  Ed. 
765;  Interstate  Commerce  Com.  v.  Detroit, 
etc.  R.  Co.,  167  U.  S.   633,-  42  Law.  Ed.   306. 

1.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003. 

2.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003,  ciiing  Interstate 
Commerce  Com.  v.  B.  &  O.  R.  Co.,  145  U.  S. 
263,    36   Law.   Ed.    699. 

3.  Including  the  good  to  the  shipper,  the 
railroad  company  and  the  different  localities. 
Interstate  Commerce  Com.  v.  Chicago  G.  W. 
R.  Co.,  141  F.  1003,  citing  Interstate  Com- 
merce Com.  V.  B.  &  O.  R.  Co.,  145  U.  S.  263, 
36  Law.  Ed.  699. 

4.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003,  citing  Pickering 
Phipps  V.  London  &  Northwestern  R.  Co.,  2 
Q.  B.  D.  (construes  §  2  of  the  English  Act 
of  1854,  very  similar  to  §  3  of  our  act);  In- 
terstate Commerce  Com.  v.  B.  &  O.  R.  Co., 
145  U.  S.  263,  36  Law.  Ed.  699;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Cora.,  162 
U.  S.  184,  40  Law.  Ed.  935;  Interstate  Com- 
merce Com.  V.  Alabama  Midland  R.  Co.,  168 
U.  S.  144,  42  Law.  Ed.  414;  Louisville  &  N. 
R.  Co.  V.  Behlmer,  175  U.  S.  648,  44  Law.  Ed. 
309;  East  Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Com.,  181  U.  S.  1,  45  Law.  Ed.  719; 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Com.,  162  U.  S.  197,  40  Law.  Ed.  940;  Inter- 
state Commerce  Com.  v.  Louisville  &  N.  R. 
Co.,  190  U.  S.  273,  47  Law.  Ed.  1047. 

5.  The  reasonableness  of  a  rate  is  a  ques- 
tion of  fact  to  be  determined  by  tlie  circum- 
stances of  tlie  case.  Interstate  Commerce 
Com.  V.  Chicago  G.  W.  R.  Co.,  141  F.  1003. 

6.  Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S. 
242,  50  Law.  Ed. . 

7.  Legislature  may  regulate  and  fix  rates 


notwithstanding  Burns'  Ann.  St.  1901,  §  5153, 
giving  to  tlie  railroads  the  right  to  fix  them. 
Chicago,  etc.  R.  Co.  v.  Railroad  Com.  [Ind 
App.]   78  N.  E.  338. 

8.  State  V.  Atlantic  Coast  Line  R.  Co 
[Fla.]   40  So.  875. 

9.  An  order  requiring  the  railroad  to  giye 
the  same  rates  to  the  Postal  Cable  Telegraph 
Co.  as  to  the  Western  Union  Telegraph  Co. 
is  invalid.  State  v.  Atlantic  Coast  Line  R. 
Co.  [Fla.]  40  So.  875.  Rates  general  in  their 
terms  are  valid  though  applicable  only  to 
one  shipper  and  will  be  enforced  by  man- 
damus.    Id. 

10.  A  mistake  which  an  ordinarily  pru- 
dent person  might  make  excuses  under  Laws 
1890,  p.  1095,  c.  565,  §  37,  as  amended  Jay 
Laws  1892,  p.  1392,  c.  676.  Goodspeed  v. 
Ithaca  St.   R.  Co.    [N.  Y.]    77  N.  E.   392. 

11.  As  the  misconstruction  of  a  statute. 
Goodspeed  v.  Ithaca  St.  R.  Co.  [N.  Y.]  77  N. 
E.  392. 

13,  But  it  is  not  necessary  under  Civ.  Code 
1902,  §  2093,  that  the  commission  shall  have 
established  a  schedule  for  all  roads  within 
the  state.  Johnson  v.  Seaboard  Air  Line  R. 
Co.   [S.  C]   52  S.  E.  644. 

13.  Under  Civ.  Code  1902,  §  2093,  a  notice 
of  30  days  by  the  railroad  commissioners  to 
the  railroads  of  a  schedule  of  rates  held  rea- 
sonable. Jolmson  v.  Seaboard  Air  Line  R. 
Co.   [S.  C]   52  S.  E.  644. 

14.  Johnson  v.  Seaboard  Air  Line  R.  Co. 
[S.  C]  52  S.  S.  644.  A  prosecution  under 
Civ.  Code  1902,  §§  2092,  2093,  must  allege 
that  the  rates  are  reasonable;  that  the  com- 
mission delivered  a  schedule  to  defendant; 
that  the  schedule  included  charges  for  trans- 
portation of  cars.     Id. 

15.  Not  a  "prosecution"  witjiln  the  con- 
stitution. Johnson  v.  Seaboard  Air  Line 
R.  Co.   [S.  C]  52  S.  B.  644. 

16.  Tex.  Act  April  10,  1903,  §  providing 
for  half  fare  for  school  children  on  street 
cars,  is  not  void  as  impairing  the  obligations 
of  contracts  where  such  contracts  have  been 
entered  into  between  a  municipality  and  a 
company  since  the  adoption  of  Tex.  Const. 
1876,  making  such  contracts  revocable.  San 
Antonio    Traction    Co.    v.    Altgelt,    200    U.    S. 
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have  been  established  in  some  cities.  In  New  York  street  railvvay  companies  must 
issue  transfers  for  continuous  passage  over  any  portion  of  their  lines/^  or  of  lines 
under  their  control,^^  under  pain  of  penalty.^"  Under  the  power  of  regulation  a  city 
cannot  compel  a  street  car  company  to  accept  transfers  from  other  independent 
lines. -^    Cities  may  fix  reasonable  charges  for  licensed  omnibus  drivers.-^ 

(§2)  D.  Discriminations  and  preferences.-^ — Under  the  interstate  commerce 
clause,  congress  has  power  to  require  that  freight  rates  ^*  shall  be  uniform  to  all 
shippers,-^  and  by  the  interstate  commerce  act  has  prohibited  undue  preference  or 
advantage  ^^  to  persons,  localities,  or  particular  clashes  of  traffic.-^  But  inequality 
of  charge  does  not  constitute  an  undue  preference  or  advantage.^^  and  is  not  pro- 


S04,  50  Law.  Ed. .     Nor  where  the  contract 

was  made  prior  thereto  if  there  has  been  a 
foreclosure  sale  since,  notwithstanding  an 
ordinance  expressly  conferring  upon  the  pur- 
chaser all  "contract  rights"  of  the  defunct 
corporation.     Id. 

17.  An  ordinance  requiring  a  street  rail- 
way company  to  sell  tickets  to  pupils  pre- 
senting a  certificate  of  enrollment  in  soo'e 
school  at  the  rate  of  two  for  five  cents  in 
eludes  students  going  to  a  business  college. 
Especially  in  view  of  the  fact  that  the  road 
was  accustomed  to  issue  ticket's  to  them. 
Northrop  v.  Richmond  [Va.]  53  S.  E.  9G2; 
Id.   [Va.]   53  S.  E.  963. 

18.  A  statute  making  it  a  penal  offense 
for  a  street  railway  company  to  refu-se  a 
transfer  for  a  continuous  trip  over  any  por- 
tion of  its  road  does  not  apply  to  Independ- 
ent lines  not  intersecting.  Immaterial  under 
Laws  1892,  p.  1406,  c.  676,  §  104,  that  the  linos 
come  within  thirty  feet  of  each  other.  Ketch- 
am  V.  New  York  City  R.  Co.,  48  Misc.  367,  95 
N.  Y.  S.  553.  Under  a  statute  providing  that 
street  surface  railroads  shall  i.ssue  transfers 
to  its  own  connecting  lines,  a  carrier  cannot 
make  any  rule  limiting  the  effect  of  the  stat- 
ute. As  a  rule  requiring  a  passenger  to  ask 
for  transfer  at  the  time  of  paying  fare.  Le- 
vine  V.  Nassau  Elec.  R.  Co.,  99  N.  Y.  S.  422. 
Under  a  statute  compelling  street  car  compa- 
nies to  issue  transfers  to  its  own  connf^ct- 
ing  lines  under  pain  of  a  penalty,  a  carrier 
is  not  liable  where  it  has  provided  for  such 
transfers  and  the  failure  to  give  was  due  to 
misjudgment  or  negligence  of  the  conductor 
Laws  1890,  p.  1114,  C.  565,  §  105.  Schwartz- 
man  v.  Brooklyn  Heights  R.  Co.,  98  N.  Y.  S. 
911. 

19.  The  word  "control"  in  a  statute  pro- 
hibiting any  street  railroad  to  cliarge  more 
than  a  specific  amount  for  a  continuous  ride 
from  one  point  on  its  road  to  anotlier  point 
on  any  line  "under  its  control"  means  con- 
trol of  tlie  operation  of  such  line.  Not  merely 
control  of  a  majority  of  its  shares  of  stocks. 
Railroad  Law,  Laws  1890,  p.  1113,  c.  565, 
§  101,  as  amended  by  Laws  1897,  p.  776,  c.  688. 
Senior  v.  New  York  City  R.  Co.,  97  N.  Y.  S. 
645. 

20.  Where  a  passenger  actually  desired  to 
transfer,  it  is  immaterial  that  one  of  the  ob- 
jects of  the  trip  was  to  recover  the  penaJty, . 
or  that  she  has  other  suits  pending.  Fitz- 
martin  v.  x.ew  York  City  R.  Co,  99  N.  Y.  S. 
765.  No  liability  unless  there  has  been  strict 
proof  of  a  violation  of  che  statute.  Proof 
that  plaintiff  asked  for  a  transfer  to  "Ams- 
terdam Ave."  and  is  given  on<^  good  only  one 
way,  does  not  sliow  such  violation.  Gasper 
V.  New  York  City  R.  Co.,  99  ^.  Y.  S.  904. 


21.  Not  a  regulation  but  the  taking  of 
property  without  due  process  of  law.  Chi- 
cago City  R.  Co.  V.  Chicago,  142  F.  844.  Nor 
is  it  material  that  the  obligation  is  recip- 
rocal and  would  not  injure  the  '  company 
financially.     Id. 

22.  An  ordinance  fixing  the  fare  at  ten 
cents  for  omnibus  drivers  for  points  within 
the  city  limits  is  reasonable.  Atlantic  City 
V.  Brown   [N.  J.  Err.  &  App.]   62  A.  428. 

23.  See  5  C.  L.  512. 

24.  The  term  "freight  rates"  as  so  used 
means  the  net  cost  of  the  transportation 
of  his  property,  not  necessarily  the  amount 
originally  paid  ..o  the  carrier.  Interstate 
Commerce  Comm_ission  v.  Reichraann,  145  F. 
235. 

25.  Interstate  Commerce  Com^mission  v. 
Reichmann,  145  F.  235.  The  power  of  con- 
gress to  require  uniform  rates  for  all  ship- 
pers applies  not  only  to  common  carriers  but 
to  all  persons  occupying  sucii  relation  to 
transportation  that  the  conduct  of  their  busi- 
ness may  affect  the  uniformity  of  the  rates. 
Id.  As  to  private  car  companies  leasing  cars 
for  a  mileage  rental.     Id. 

20.  The  phrase  "undue  or  unreasonable 
preference  or  advantage"  as  applied  to 
classes  of  traffic  has  same  meaning  as  when 
applied  to  persons.  Interstate  Commerce 
Com.  V.  Reichmann,  145  F.  235.  Hence  re- 
duction of  rates  on  dressed  meats  due  to 
competition  need  not  be  followed  by  reduc- 
tion of  live  stock  rates.  Interstate  Commerce 
Com.  v.  Chicago  G.  W.  R.  Co.,  141  F.  1003.  A 
carrier  Is  guilty  of  giving  undue  preference 
if  it  contracts  to  sell  and  transport  a  com- 
modity at  a  price  insufficient  to  yield  the 
publislied  rate  after  deducting  the  cost  of 
purchase,  unless  by  cliarter  or  legislation  ex- 
isting at  the  time  of  the  adoption  of  the  act, 
it  was  authorized  to  buy  and  sell,  (New  York 
etc.,  R.  Co.  V.  Interstate  Commerce  Com.,  200 
U.  S.  361,  50  Law.  Ed.  ),  and  it  is  im- 
material that  the  contract  price  may  have 
been  sufficient  to  yield  the  published  rates 
when  made.  (Id.)  A  carrier  cannot  give  one 
mill  operator  a  lower  rate  on  logs  merely  be- 
cause such  person  ships  the  finished  product 
over  its  line.  Hilton  I.iumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.   [N..  C]   53  S.  E.  823. 

27.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003. 

28.  Railroads  are  only  bound  to  give  the 
same  terms  to  all  persons  alike,  under  the 
same  conditions  and  circumstances.  Inter- 
state Commerce  Com.  v.  Chicago  G.  W.  R. 
Co.,  141  F.  1003,  eilJng;  Interstate  Commerce 
Com.  v.  B.  &  O.  R.  Co.,  145  U.  S.  272,  36  Law. 
Ed.  699. 
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hibited.^^  In  detennining  whether  a  preference  is  undue  and  unreasonable,  it  is 
proper  to  consider  various  elements,  such  as  the  convenience  of  the  public,  the  fair 
interest  of  the  carrier,  the  relative  quantity  of  traffic  involved,  the  relative  cost  of 
the  services  and  profit  to  the  company,  the  situation  and  circumstances  of  the  re- 
spective customers  with  reference  to  each  other,  as  competitive  or  not,^*  and  the 
competition.^^  The  adoption  of  a  through  rate  conditioned  that  the  initial  carrier 
may  route  the  shipment  beyond  its  terminal  is  not  violative  of  the  interstate  com- 
merce act.^^  The  Elkins  Act  also  prohibits  rebates  and  discrimination,^^  and  an 
action  ma}''  be  brought  under  it  for  any  discrimination  prohibited  b}''  law.^* 

Some  states  have  enacted  statutes  prohibiting  discrimination  on  intra-state 
traffic.^^  In  Mississippi  an  express  company  is  liable  for  actual  damages  for  un- 
intentional discrimination,^®  and  for  double  damages  if  deliberated'^  In  the  case 
of  a  shortage  of  facilities,  in  Arkansas  a  carrier  must  distribute  such  cars  as  it  has 
without  discrimination.^^  But  independent  of  statute  a  common  carrier  is  bound 
to  serve  all  members  of  the  public  alike  who  apply  under  similar  conditions.^® 

A  petition  under  the  Elkins  Act  to  enjoin  the  giving  and  receiving  of  rebates 
must  show  illegal  payment  and  unlawful  intent.*"     An  action  by  an  individual  to 


29.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.  R.  Co.,  141  F.  1003,  citing  Interstate 
Commerce  Com.  v.  Alabama  Midland  R.  Co., 
168  U.  S.  144,  42  Lav.'.  Ed.  414;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com.,  162 
U.  S.  184,  40  Law.  Ed.  935. 

30.  Interstate  Commerce  Com.  v.  Chicag'o 
G.  W.  R.  Co.,  141  F.  1003,  citing  Interstate 
Commerce  Com.  v.  B.  &  O.  R.  Co.,  43  F.  37, 
afd.  145  U.  S.  2G3,  36  Law.  Ed.  699. 

31.  Interstate  Commerce  Com.  v.  Chicago 
G.  "W.  R.  Co.,  141  F.  1003,  citing  East  Ten- 
nessee, etc.,  R.  Co.  V.  Interstate  Commerce 
Com.,  181  U.  S.  1,  45  Law.  Ed.  719;  Interstate 
Commerce  Com.  v.  Alabama  Midland  R.  Co., 
168  U.  S.  144,  42  Law.  Ed.  414;  Judson  on  In- 
terstate Commerce  Law,  §§  175-183;  Inter- 
state Commerce  Com.  v.  Clyde  S.  S.  Co.  [C.  C. 
A.]  93  F.  83.  And  it  is  immaterial  that  de- 
fendant commenced  the  competition.  Id.  But 
the  reduction  must  have  been  necessary  to 
successfully  compete  for  the  business.     Id. 

32.  As  subjecting  the  shippers  to  unrea- 
sonable prejudice  and  disadvantage  as  pro- 
hibited by  section  3.  Southern  Pac.  Co.  v. 
Interstate  Commerce  Com.,   200  U.   S.   536,   50 

Law.  Ed. .   As  discriminating  against  the 

fruit  traffic,  as  prohibited  by  section  3.  Id. 
As  constituting  a  pooling,  within  section  5. 
Id.  Nor  is  it  offensive  to  the  clause  requir- 
ing publication  of  rates  within  section  6.    Id. 

33.  Where  a  corporation  is  formed  and 
given  the  right  to  handle  the  freight  of  a 
shipper  and  at  the  same  time  is  given  a  com- 
mission by  the  carrier  for  getting  freight, 
tlie  government  may  look  behind  the  corpo- 
rate entity  to  determine  whether  it  is  a 
dummy  for  receiving  rebates.  The  habitual 
receipt  of  rebates  by  the  sliipper  prior  to  its 
incorporation  may  be  shown  on  the  issue  of 
intent.  United  States  v.  Milwaukee  Refrig- 
erator Transit  Co.,  142  P.  247.  The  Elkins 
Act,  making  it  unlawful  for  any  "person  or 
corporation  to  offer,  grant,  or  give  *  *  • 
any  rebate,  concession,  or  discrimination  In 
respect  to  the  transportation  of  property," 
renders  it  unlawful  for  a  private  car  com- 
pany to  furnish  cars  to  carriers  for  a  mile- 
age rental  to  give  rebates  to  shippers  using 
its  cars.  Interstate  Commerce  Com.  v.  Reich- 
mann,  145  F.  235, 


34.  Sec.  3  of  the  Elkins  Act  (Act  Feb.  19, 
1903,  0.  708,  32  Stat.  848  [U.  S.  Comp.  St.  Supp. 
1905,  p.  600])  authorizes  actions  for  discrim- 
inations under  interstate  commerce  act.  In- 
terstate Commerce  Cora.  v.  Chicago  G.  W,  R. 
Co.,  141  P.  1003. 

35.  Under  Rev.  St.  1895,  art.  4574,  subd.  2, 
a  carrier  is  guilty  of  discrimination  in  rout- 
ing goods  contrary  to  the  contract  of  sliip- 
ment.  San  Antonio  &  A.  P.  R.  Co.  v.  Strib- 
ling  [Tex.]  14  Tex.  Ct.  Rep.  38,  89  S.  W.  963. 
But  not  in  refusing  to  allow  the  shipper  to 
select  the  route  in  the  first  instance.  Id.  Evi- 
dence of  discriminatory  charges  held  suffi- 
cient to  go  to  the  jury,  Hilton  Lumber 
Co.  v.  Atlantic  Coast  Line  R.  Co.  [N.  C]  53 
S.  E.  823.  Under  a  statute  prohibiting  any 
carrier  to  charge  one  shipper  a  greater  com- 
pensation for  transportation  than  it  receives 
from  another  for  similar  and  "contemporane- 
ous" service,  the  w^ord  contemporaneous 
means  a  period  of  time  through  w^hich  ship- 
ments are  made  by  plaintiff  at  the  one  rate 
and  by  other  shippers  at  anoth«".  Revisal 
1905,   §   3749.     Id. 

36.  Ann,  Code  1892,  §  4291.  American  Ex- 
press Co.  v.  Crawley   [Miss.]   41  So.   261. 

37.  Ann.  Code  1892,  §  4288.  American  Exp. 
Co.  V.  Crawley  [Miss.]  41  So.  261, 

3S.  St.  Louis  S.  "W.  R.  Co.  v.  Clay  Gin 
Co.  [Ark.]  92  S.  Y/.  531.  Evidence  that  de- 
fendant furnished  plaintiff  five  cars  one 
month,  his  rival  six;  tliat  in  another  they 
were  each  furnished  seventeen;  and  later 
the  plaintiff  was  given  ten  while  his  rival 
received  only  seven,  shows  no  discrimina- 
tion under  Kirby's  Dig.  §  6804,  although 
between  certain  specific  dates  the  rival  com- 
pany received   six  to   plaintiff's   three.     Id. 

39.  State  V.  Atlantic  Coast  Line  R,  Co, 
[Pla.]  41  So.  529.  ■^''here  it  voluntarily  un- 
dertakes to  distribute  poles  and  men  be- 
tween stations  for  one  telegraph  company,  it 
must  render  like  service  for  all  telegraph 
companies  applying.     Id. 

40.  Petition  held  sufficient.  United  States 
V.  Milwaukee  Refrigerator  Transit  Co.,  142 
P.  247, 
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recover  damages  for  discriminations  in  violation  of  the  interstate  commerce  act 
does  not  come  within  the  state  statutes  of  limitations/^  but  is  controlled  by  Federal 
statute.*-  In  actions  to  recover  discriminatory  overcharges,  the  failure  to  allege 
the  exact  date  of  plaintiff's  shipment  or  of  the  shipments  by  others  at  a  lower 
rate  is  not  a  ground  for  dismissal ;  *^  and  in  such  actions  the  burden  is  on  plaintiff 
to  prove  the  charges  by  a  preponderance  of  the  evidence.**  To  establish  such  dis- 
criminatory charges,  evidence  of  rates  over  other  portions  of  the  line  under  sub- 
stantially the  same  conditions  is  admissible.*^ 

§  3.  Connecting  carriers,  draymen,  and  iransfermen}^ — Ordinarily  the  ini- 
tial carrier  *^  and  each  succeeding  carrier  is  liable  only  for  the  damages  proxi- 
mately resulting  from  their  respective  negligence,*^  and  its  responsibility  termi- 


41.  Carter  v.  New  Orleans  &  N.  E.  R.  Co. 
rC.  C.  A.1   143  F.  99. 

42.'  Rev.  St.  §  1047  (U.  S.  Comp.  St.  1901) 
applies.  Carter  v.  New  Orleans  &  N.  E.  R. 
Co.   [C.  C.  A.]   143  F.  99. 

43.  Especially  where  no  demand  for  a  bill 
of  particulars  under  Revisal  1905,  §  494,  is 
made.  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.   [X.  C]   53  S.  E.  823. 

44.  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R  Co.    [N.  C]   53  S.  E.  823. 

45.  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.  [N.  C]  63  S.  B.  823.  Testimony 
of  charges  on  shipments  from  without  the 
state  is  not  rendered  inadmissible  by  its  in- 
terstate character.     Id. 

46.  See  5  C.  L.  512. 

47.  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  one  operating 
the  machinery  of  a  carriage  is  a  servant  and 
not  a  tenant.  T\'ilson  v.  Alexander,  115  Tenn. 
125,  88  S.  W.  935.  Evidence  held  to  show  that 
defendant  ■n^as  liable  as  a  ferryman.  Id.  The 
initial  carrier  is  not  liable  for  delay  after  de- 
livery to  connecting  carrier.  Texas  &  P.  R 
Co.  V.  Scoggin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  297,  90  S.  W.  521.  Instruction  held  er- 
roneous as  relieving  the  initial  carrier  from 
liability  for  injuries  occurring  on  its  line, 
"^'alter  v.  Alabama  Great  Southern  R.  Co.,  142 
Ala.  474,  39  So.  87.  In  an  action  against  con- 
necting carriers  for  delay  in  transporting 
livestock,  -where  contracts  -were  not  joint  for 
through  carriage,  and  evidence  did  not  show 
delay  by  initial  carrier,  instruction  making 
latter's  liability  depend  solely  upon  finding 
that  its  agent  agreed  to  ship  cattle  by  spe- 
cial train  iield  proper.  Rogers  v.  Texas  & 
P.  R.  Co.  [Tex.  Civ.  App.]  94  S.  W.  158.  Evi- 
dence tield  to  justify  finding  that  damage  to 
goods  was  proximate  result  of  negligence  of 
initial  carrier  in  transporting  them.  Texas  & 
P.  R.  Co.  v.  Warner  [Tex.  Civ.  App.]  93  S.  W. 
489.  Evidence  held  sufficient  to  slicw  that  the 
railroads  were  not  separate  organlz.ations 
but  that  one  was  simply  a  division  of  the 
other.  Southern  R.  Co.  v.  Thomas  [Ky.]  90 
S.  V\^  1043.  A  receipt  reciting  "Received 
from  the  National  Motor  Vehicle  Co.,  by  the 
Panhandle  R.  R.  Co.,"  etc.,  is  insufl3cient  to 
show  that  the  receiptor  was  not  the  first 
carrier.  Hoye  v.  Pennsylvania  R.  Co.,  100 
N.  Y.  S.  190.  Where  defendant  sold  a  ticket 
for  a  journey  to  be  made  partly  by  rail  and 
partly  by  ferry  and  tliere  was  nothing  to 
indicate  that  the  defendant  did  not  operate 
the  ferry,  defendant  is  cliarged  prima  facie 
with  operating  it.  Prethrow  v.  West  Jersey 
&  S.  R.  Co.  [Pa.]   63  A.  415.     Initial  carrier  is 
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not  liable  for  torts  of  connecting  carrier. 
McDonald  v.  Central  R.  Co.  [N.  J.  Err.  & 
App.]  62  A.  405.  In  an  action  against  initial 
carrier  for  delay  in  transporting  live  stock, 
instruction  held  not  erroneous  as  authorizing 
jury  to  find  against  defendant  for  damages 
sustained  by  stock  on  line  of  connecting  car- 
rier, particularly  in  view  of  the  entire 
charge.  Texas  &  P.  R.  Co.  v.  McNairy  [Tex. 
Civ.  App.]  94  S.  W.  111.  A  carrier  misdirect- 
ing a  passenger  is  not  liable  for  delays  and 
injuries  due  to  the  negligence  of  the  con- 
necting carrier.  St.  Louis  S.  W.  R.  Co.  v. 
White  [Tex.]  14  Tex.  Ct.  Rep.  168,  89  S.  W. 
746. 

48.  Charge  taken  as  a  whole  held  to  fairly 
and  correctly  state  the  law,  as  applicable  to 
the  facts,  as  to  the  liability  of  initial  and 
connecting  carriers  to  the  shipper  and  to 
each  other.  Texas  &  P.  R.  Co.  v.  Warner 
[Tex.  Civ.  App.]  93  S  W.  489.  Charge  held 
not  erroneous  as  allowing  the  jury  to  find 
against  each  defendant  for  the  damage 
caused  by  their  combined  negligence.  Atchi- 
son,   etc.,    R.    Co.    V.    Nation    [Tex.   Civ.   App.] 

92  S.  W.  823.  Neither  of  two  connecting  car- 
riers held  liable  for  damages  to  cattle  on 
line  of  the  other.  International  &  G.  N.  R. 
Co.  V.  Startz  [Tex.  Civ.  App.]  94  S.  W.  207. 
Plaintiff's  evidence  held  to  show  that  the 
goods  were  damaged  before  defendant's  con- 
necting line  and  hence  nonsuit  w^as  proper. 
Bell  Bros.  v.  Western  &  A.  R.  Co.  [Ga.]  54 
S.  E.  532.  In  action  against  connecting  car- 
riers for  damages  due  to  delay  and  rough 
handling,  failure  to  submit  to  jury  ques- 
tion of  delay  on  the  part  of  one,  held  not 
error  wliere  the  only  delay  pro  ^d  on  its  part 
was  of  such  short  duration  that  it  could  not 
have  caused  the  injuries  complained  of.  St. 
Louis,  etc.,   R.  Co.   v.   Berry    [Tex.   Civ.   App.] 

93  S.  W.  1107.  The  terminal  carrier  cannot 
be  held  liable  for  defaults  by  previous  car- 
riers in  tlie  performance  of  the  contract  of 
carriage  in  the  absence 'of  proof  tliat  it  car- 
ried as  a  connecting  carrier  under  the  orig- 
inal contract  of  affreightment.  Berry  Coal  & 
Coke  Co.  V.  Chicago,  etc.,  R.  Co.,  116  Mo.  App. 
214,  92  S.  W.  714.  A  carrier  on  whose  line 
an  injury  occurs  is  liable  for  tlie  entire  dam- 
age in  tlie  absence  of  evidence  that  the  in- 
jury was  aggravated  by  the  delay  on  the 
connecting  line.  St.  Louis  S.  W.  R.  Co.  v. 
Buckner  [Tex.  Civ.  App.]  90  S.  W.  664. 
Where  goods  are  shipped  over  several  con- 
necting lines,  each  carrier  is  liable  for  dam- 
age occurring  on  its  line.  Southern  R.  Co.  v. 
Waters  &  Co.  [Ga.]  54  S.  E.  620.  The  ques- 
tion whether  tlie  goods  were  damaged  ou  the 
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nates  upon  delivery  to  its  connecting  line.*^  As  to  the  consignee,  there  arises  a 
conclusive  presumption  that  the  shipment  was  in  good  order  when  received  by  a 
connecting  carrier  if  its  receipt  so  recites,^"  a  rebuttable  presumption  if  it  is  silent,'^^ 
and  no  presumption  if  it  negatives  such  condition. ^^      Where  goods  are  shipped 


line  of  the  initial  carrier  or  on  that  of  the 
connecting'  ca.rrier  was  under  the  facts  for 
the  jury.  International  &  G.  N.  R.  Co.  v.  Bing- 
ham [Tex.  Civ.  App.]  89  S.  W.  1113.  Where 
connecting'  carriers  are  severally  liable  for 
damage  occurring  on  their  respective  roads, 
evidence  of  tlae  amount  paid  by  one  in  dis- 
charge of  its  liability  is  not  admissible  in  an 
action  against  the  otlier.  -A.tchison,  etc.,  R. 
Co.  v.  Nation   [Tex.  Civ.  App.]   92  S.  W.  823. 

49.  Cincinnati,  etc.,  R.  Co.  v.  Stout  [Ky.] 
90  S.  W.  258.  An  assumption  of  control  of 
cattle  by  a  connecting  carrier  operates  as  a 
delivery  of  the  cattle  to  it.  Texas  &  P.  R. 
Co.  V.  Scoggin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  297,  90  S.  W.  521.  A  railway  selected 
as  an  agency  by  initial  carrier  to  deliver 
cattle  at  yards  where  connecting  carrier  re- 
ceives them  is  not  itself  a  connecting  carrier 
and  delivery  to  it  is  not  a  delivery  to  a  con- 
necting line.  Id.  Initial  carrier  is  liable 
for  injuries  to  stock  in  transfer  pens  only 
until  delivery  to  connecting  carrier.  Texas  & 
P.  R.  Co.  V.  Felker  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  308,  90  S.  W.  530.  Evidence  that  the 
goods  were  brought  to  their  destination  by  a 
steamer  of  the  line  designated  by  tlie  mark- 
ings as  the  connecting  carrier,  held  suffi- 
cient to  sliow  delivery  by  initial  carrier. 
Fairfield  v.  Pacific  Coast  S.  S.  Co.  [Cal.  App.] 
84  P.  438.  Where  a  bill  of  lading  limits  the 
carrier's  liability  to  its  own  line,  a  deliv- 
ery to  the  designated  connecting  carrier  or, 
if  none  is  designated,  to  a  proper  carrier  on 
the  route  "in  the  usual  and  proper  way,"  ends 
the  carrier's  responsibility.  Southern  R.  Co. 
V.  Goldstein  Bros.  [Ala.]  41  So.  173.  In  the 
absence  of  a  special  contract  or  course  of 
business  to  the  contrary,  a  carrier  is  bound 
•to  safely  carry  and  deliver  to  connecting  car- 
rier. Gulf,  etc.,  R.  Co.  V.  Jackson  [Tex.]  14 
Tex.  Ct.  Rep.  100,  89  S.  W.  968. 

NOTK.  American  rule  as  to  liability  of  in- 
itial carrier  in  absence  of  special  contract: 
"There  seems  to  be  both  policy  and  reason 
for  the  English  rule  (that  an  initial  carrier, 
accepting  goods  directed  to  a  place  beyond 
its  terminus,  without  limiting  its  liability  by 
express  contract,  becomes  liable  for  their 
safe  delivery  at  destination),  and  it  has  been 
followed  in  a  number  of  the  American  Com- 
monwealths: See  the  monographic  note  to 
Wells  V.  Thomas,  72  Am.  Dec.  234-236;  Kan- 
gas  City,  etc.,  R.  Co.  v.  Washington  [Ark.]  85 
S.  W.  406;  Chicago,  etc.,  R.  Co.  v.  Simon,  160 
111.  648,  43  N.  E.  596;  Beard  v.  St.  Louis,  etc., 
R.  Co.,  79  Iowa,  527,  44  N.  W.  803;  Western 
Sash,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co.,  177 
Mo.  641,  76  S.  W.  998.  The  majority  of  our 
courts,  however,  both  state  and  federal,  have 
repudiated  the  English  rule,  and  have  held 
that  where  a  carrier  receives  goods  con- 
signed to  a  point  beyond  tlie  terminus  of  its 
own  line,  it  is  not  liable  for  their  loss  or  in- 
jury caused  by  the  negligence  of  a  connect- 
ing carrier,  in  the  absence  of  a  special  agree- 
naent,  express  or  implied  to  transport  the 
goods  through  to  their  destination.  If  there 
is  no  such  contract,  the  initial  carrier  is  lia- 


ble only  to  the  extent  of  its  own  route  and 
for  the  safe  delivery  of  the  goods  to  the 
next  carrier  in  the  line  of  transportation. 
And  tlie  acceptance  by  a  carrier  of  goods 
marked  for  a  place  beyond  its  own  terminus 
does  not  import  an  undertaking  to  carry  to 
the  destination  named:  See  tlie  monograpliic 
note  to  Wells  v.  Thomas,  72  Am.  Dec.  236; 
Hewitt  V.  Chicago,  etc.,  R.  Co.,  63  Iov»a,  611, 
19  N.  W.  790;  Hoffman  v.  Union  Pac.  R.  Co., 
8  Kan.  App.  379,  56  P.  331;  Louisville,  etc., 
R.  R.  V.  Chestnut,  115  Ky.  43,  24  Ky.  L.  R. 
1846,  72  S.  W.  351;  Thomas  v.  Frankfort,  etc., 
R.  Co.,  25  Ky.  L.  R.  1051,  76  S.  W.  1093;  Tay- 
lor V.  iVIaine  Cent.  R.  Co.,  87  Me.  299,  32  A. 
905;  Hoffman  v.  Cumberland,  etc.,  R.  Co.,  85 
Md.  391,  37  A.  214;  Rickerson  Roller  Mill  Co. 
V.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich.  110,  34 
N.  W.  269;  Ortt  v.  Minneapolis,  etc.  R.  Co.,  36 
Minn.  396,  31  N.  W.  519;  Crawford  v.  South- 
ern R.  Ass'n,  51  Miss.  222,  24  Am.  Rep.  626; 
Southern  R.  Co.  v.  Vaugh  [Miss.]  38  So.  500; 
Hubbard  v.  Mobile,  etc.,  R.  Co.  [Mo.  App.]  87 
S.  W.  52;  Fremont,  etc.,  R.  Co.  v.  Waters,  50 
Neb.  592,  70  N.  W.  225;  Bishawaiti  v.  Penn- 
sylvania R.  Co.,  92  N.  Y.  Supp.  783;  Wilson  v. 
Louisville,  etc.,  R.  Co.,  103  App.  Div.  203,  92 
N.  T.  Supp.  1091;  Knott  v.  Raleigh,  etc.  R.  Co., 
98  N.  C.  73,  3  S.  E.  735,  2  Am.  St.  Rep.  321; 
Meredith  v.  Seaboard,  etc.,  R.  Co.  [N.  C]  50 
S.  E.  1;  Knight  v.  Providence,  etc,  R.  Co.,  13 
R.  I.  572,  43  Am.  Rep.  46;  Harris  v.  Grand 
Trunk  R.  Co.,  15  R.  I.  371,  5  A.  307;  Hill  v. 
Georgia,  etc.,  R.  Co.,  43  S.  C.  461,  21  S.  E. 
337;  Hunter  v.  Southern  Pac.  R.  Co..  76  Tex. 
195,  13  S.  W.  190;  McConnell  v.  Norfolk,  etc., 
R.  Co.,  86  Va.  248,  9  S.  E.  1006;  Stewart  v. 
Terre  Haute,  etc.,  R.  Co.,  3  F.  768;  Cincinnati, 
etc.,  R.  Co.  v.  Fairbanks  [C.  C.  A.]  90  F.  467; 
Railroad  Co.  v.  Pratt,  22  Wall.  [U.  S.]  123,  22 
Law.  Ed.  827;  Insurance  Co.  v.  Railroad  Co., 
104  U.  S.  146,  26  Law.  Ed.  679.  The  statutes 
of  some  of  the  states  declare  that  "the  lia- 
bility of  a  carrier  who  accepts  freight  for  a 
place  beyond  its  usual  route  ceases  wlien  it 
delivers  the  freight  to  the  connecting  car- 
rier, unless  there  is  a  stipulation  to  tlie  con- 
trary: Colfax,  etc..  Fruit  Co.  v.  Southern  Pac. 
Co.  [Cal.]  46  P.  668;  Felton  v.  Central  of 
Georgia  R.  Co.,  114  Ga.  609,  40  S.  E.  748;  Sut- 
ton V.  Chicago,  etc.,  R.  Co.,  14  S.  D.  Ill,  84 
N.  W.  396." — From  monographic  note  "Lia- 
bility of  Initial  Carrier,"  etc.,  106  Am.  St. 
Rep.  604. 

50.  Southern  R.  Co.  v.  Waters  &  Co.  [Ga.] 
54  S.  E.  620.  Held  not  conclusive,  but  evi- 
dence of  the  condition.  International,  etc., 
R.  Co.  v.  Shands  [Tex.  Civ.  App.]  93  S.  W. 
1105.  Evidence  held  to  sustain  finding  that 
goods  w^ere  damaged  after  they  were  re- 
ceived by  connecting  carrier.  International, 
etc.,  R.  Co.  v.  Shands  [Tex.  Civ.  App.]  93  S. 
W.  1105. 

51.  Southern  R.  Co.  v.  Waters  &  Co.  [Ga.] 
54  S.  E.  620. 

52.  Southern  R.  Co.  v.  Waters  &  Co.  [Ga.] 
54  S.  E.  620.  A  recital  that  the  barrels  were 
leaking  negatives  the  presumption  even  as  to 
the  condition  of  the  contents.     Id. 
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over  several  lines  under  a  through  contract  of  shipment,  each  carrier  is  liable  ii-re- 
spective  of  where  the  loss  occurs/^  or  if  there  is  a  partnership  arrangement  between 
t/iem.'"'*  But,  however,  a  carrier  undertaking  by  special  contract  to  transport  goods 
to  their  destination  beyond  its  line,^^  must  do  so,  and  is  liable  for  the  acts  of  the 
connecting  carriers. '^^  An  a,gent'*s  authority  to  contract  for  carriage  beyond  the 
terminus  of  his  principal's  line  cannot  be  implied  from  his  general  authority  to 
receive  goods  for  shipment."  Where  the  concurrent  negligence  of  connecting  lines 
results  in  damage,  they  are  jointly  liable,"^  and  hence  a  carrier  is  liable  for  the  entire 
damage  resulting  from  its  negligence  although  tlie  loss  would  not  have  been  so  great 


53.  Evidence  held  to  show  that  contracts 
of  connecting  carriers  for  transportation 
of  live  stock  were  not  joint  contracts  for 
through  shipment  so  as  to  render  them  lia- 
ble for  delay  without  regard  to  question  on 
which  line  delay  occurred.  Rogers  v.  Texas 
&  P.  R.  Co.  [Tex.  Civ.  App.]  94  S.  W.  158. 
TV'here  the  original  destination  is  changed  by 
agreement  so  as  to  necessitate  shipment  over 
another  line  tlie  initial  carrier  is  liable  un- 
der Rev.  St.  1899,  §  5222,  the  contract  being 
for  through  shipment.  Hurst  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  794.  Instruc- 
tion approved,  and  another  one  held  in  con- 
flict therewith.  Id.  Sayles'  Ann.  Civ.  St. 
1897,  arts.  331a,  331b,  provides  for  an  action 
against  all  the  carriers,  In  the  case  of  do- 
mestic shipments,  where  the  shipment  is 
under  a  through  contract  of  carriage 
which  is  acquiesced  in  and  acted  upon  by 
all  of  them.  San  Antonio  &  A.  P.  R.  Co. 
v.  Turner  [Tex.  Civ.  App.]  94  S.  W.  214.  It 
is  not  the  purpose  of  this  statute  to  deny  the 
right  of  one  or  more  of  such  carriers  to  ex- 
ecute a  separate  contract  limiting  its  lia- 
bility to  its  own  line,  but  it  will  be  applied 
where  it  does  not  appear  that  the  connect- 
ing carrier  acted  under  a  separate  contract. 
Id.  Where  a  bill  of  lading  issued  by  an  in- 
itial carrier  shows  a  contract  for  a  through 
shipment,  and  the  property  is  delivered  to, 
and  carried  by,  a  connecting  carrier  under 
the  original  bill,  such  carrier  becomes  a 
party  to  the  contract  by  adoption  and  ratifl- 
cation.  Chicago  &  E.  I.  R.  Co.  v.  Chestnut 
Bros.   [Ky.]   89  S.  T\^  298. 

54.  Evidence  that  t'wo  lines  "maintained 
a  common  freight  agent  and  'dispatcher  at 
junction  and  that  the  two  lines  are  under 
the  supervision  of  one  traveling  freight 
agent  is  sufficient  to  go  to  the  jury  on  the 
question  of  partnership.  Illinois  Cent.  R.  Co. 
V.  Jones   [Miss.]    39  So.  493. 

55.  Where  a  bill  of  lading,  following  the 
description  of  the  goods,  recites  "to  be  car- 
ried to  the  port  of  Boston,"  etc.,  the  initial 
carrier  is  liable  for  losses  occurring  beyond 
its  line  and  before  reaching  Boston.  John- 
son V.  Missouri,  K.  &  T.  R.  Co.,  107  App.  Div. 
374,  95  N.  Y.  S.  182.  No  contract  can  be  im- 
plied from  the  mere  receipt  of  the  goods, 
though  marked  for  a  point  beyond.  Pitts- 
burg, etc.,  R.  Co.  V.  Bryant  [Ind.  App.]  75 
N.  E.  829.  The  receipt  of  freight  and  the  is- 
suance of  a  bill  of  lading  to  a  destination  be- 
yond its  line  is  prima  facie  an  agreement  to 
carry  to  such  point.  Lee  v.  Wabash  R.  Co. 
[Mo.  App.]  94  S.  W.  991;  Allen  &  Gilbert-Ra- 
maker  Co.  v.  Canadian  Pac.  R.  Co.  [Wash.] 
84  P.  620.  Unless  it  expressly  limits  its  lia- 
bility to  its  own  line.  Southern  R.  Co.  v. 
Levy    [Ala.]    39  So.  95.     A  mere  statement  of 


a  receiving  clerk  that  the  goods  would  be 
sent  to  the  place  of  destination  does  not  con- 
stitute a  special  contract  to  carry  beyond  the 
company's  line.  Weis  v.  St.  Louis,  etc.,  R. 
Co.,  97  N.  Y.  S.  993.  A  contract  of  shipment 
one  clause  of  which  undertook  to  deliver  at 
destination,  followed  by  a  clause  providing 
that  if  the  destination  was  beyond  its  line 
it  would  deliver  to  connecting  carrier,  con- 
strued as  a  through  sliipment  contract.  Ing- 
wersen  v.  St.  Louis  &  H.  R.  Co.,  US  Mo.  App. 
139,  92  S.  W.  357.  Evidence  that  defendant's 
agent  collected  freight  to  a  point  beyond  its 
line  and  did  nothing  to  indicate  that  it  did 
not  undertake  to  deliver  at  that  point  ia 
sufficient  to  go  to  the  jury  as  to  whether 
there  was  a  special  contract.  Pittsburg,  etc., 
R.  Co.  V.  Bryant  [Ind.  App.]  75  N.  E.  829. 
Bill  of  lading  construed  not  to  constitute  a 
special  contract  to  carry  to  destination  with- 
in Civ.  Code,  §  2201.  Fairfield  v.  Pacific 
Coast  S.  S.  Co.  [Cal.  App.]  84  P.  438.  Notice 
contained  in  the  bill  of  lading  that  the  con- 
signee was  at  Nome,  Alaska,  was  sufficient 
to  notify  defendant  to  deliver  to  connecting 
carrier.      Id. 

Evidence  held  not  to  sustain  finding  that 
initial  carrier  undertook  to  transport  stock 
to  point  beyond  its  own  line.  Texas  &  P.  R. 
Co.  V.  Arnett  [Tex.  Civ.  App.]  92  S.  W.  57. 
Evidence  held  sufficient  to  sustain  a  finding 
that  defendant  only  undertook  to  carry  to 
end  of  its  line.  Talcott  v.  Wabash  R.  Co.,  109 
App.  Div.  491,  96  N.  Y.  S.  548.  Evidence  held 
to  show  the  intiial  carrier's  relation  as  car- 
rier ceased  with  its  line  of  road  as  it  was 
acting,  with  plaintiff's  knowledge,  as  agent 
in  selling  tickets  beyond.  McDonald  v.  Cen- 
tral R.  Co.   [N.  J.  Err.  &  App.]   62  A.  405. 

56.  Johnson  v.  Missouri,  etc.,  R.  Co.,  107 
App.  Div.  374,  95  N.  Y.  S.  182;  Isham  v.  Erie 
R.  Co.,  98  N.  Y.  S.  609;  Lee  v.  Wabash  R.  Co. 
[Mo.  App.]  94  S.  W.  991;  Allen  &  Gilbert-Ra- 
maker  Co.  v.  Canadian  Pac.  R.  Co.  ['V^'ash.] 
84  P.  620.  Where  a  connecting  carrier  does 
not  recognize  the  contract  of  the  initial  car- 
rier wherein  each  connecting  road's  liability 
is  limited  to  its  own  line,  but  makes  a  new 
contract  whereby  it  undertakes  to  carry  be- 
yond its  terminus,  it  is  liable  for  negligence 
of  tlie  last  connecting  carrier.  Southern  Pac. 
Co.  V.  Pruitt   [Tex.  Civ.  App.]   90  S.  W.  691. 

57.  Pittsburg,  etc.,  R.  Co.  v.  Bryant  [Ind. 
App.]   75  N.  E.  829. 

58.  Connecting  carriers  are  Jointly  liable 
for  the  negligence  of  their  common  agent. 
Kansas  City  Southern  R.  Co.  v.  Embrey 
[Ark.]  90  S.  W.  15.  Where  one  connecting 
carrier's  negligence  concurred  with  another's 
in  producing  loss,  it  is  liable  therefor.  Gulf, 
etc.,  R.  Co.  v.  Terry  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   991,   89  S.  W.  792., 
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had  the  subsequent  carrier  used  due  care.^®  As  between  connecting  carriers,  the 
carrier  whose  negligence  causes  the  loss  is  liable  to  the  carriers  held  liable  by  the 
shipper.**"  The  delivery  of  goods  by  a  connecting  carrier  to  a  WTong  person  with- 
out requiring  the  production  of  the  bill  of  lading  constitutes  such  laches  as  precludes 
a  recovery  over  by  it  from  the  initial  carrier  of  damages  recovered  by  the  party 
aggi-ieved."^ 

A  railroad  company  which  has  made  arrangements  with  a  transfer  line  for 
ample  service  to  accommodate  the  public,  may  exclude  other  hackmen  from  its 
grounds/-  and  may  also  prevent  their  congregating  and  soliciting  in  front  of  the 
depot  in  such  manner  as  to  interfere  with  the  ingress  and  egress  of  passengers.*^* 
A  common  carrier  may  contract  with  a  particular  transfer  line  for  a  claim  check 
service  to  the  exclusion  of  others ;  ^*  but  it  must  not  discriminate  in  favor  of  pas- 
sengers patronizing  such  line.**^  Other  transfer  lines,  however,  cannot  complain  of 
such  discriminations.''^ 


59.  Where  a  connecting  carrier  negligently- 
permitted  cotton  to  become  wet  it  is  liable, 
for  the  whole  damage  notwithstanding  the 
damage  svould  have  been  less  if  the  subse- 
quent carrier  had  exercised  reasonable  care. 
Houston  &  T.  C.  R.  Co.  v.  Bath  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  117,  90  S.  W.  55.  And 
hence  no  defense  that  tlae  subsequent  carrier 
could  have  prevented  the  Injury  by  the  ex- 
ercise of  due  care.     Id. 

60.  In  a  suit  against  connecting  carriers 
an  admission  by  plaintiff  that  the  damages 
complained  of  did  not  occur  on  the  line  of 
one  of  tliem  does  not  authorize  the  direction 
of  a  verdict  in  favor  of  the  latter  as  between 
It  and  the  other  carrier.  Ft.  Worth  &  D.  C. 
R.  Co.  v.  Garlington  [Tex.  Civ.  App.]  92  S.  W. 
270. 

61.  Nashville,  etc.,  R.  Co.  v.  Grayson 
County  Nat.  Bank  [Tex.  Civ.  App.]  91  S.  W. 
1106. 

62.  Donovan  v.  Pennsylvania  Co.,  199  U.  S. 
279,  50  Law.  Ed.  . 

Note:  "The  point  decided  in  the  case  of 
Donovan  v.  Pennsylvania  Co.  is  one  to  which 
there  is  some  conflict  of  autliority.  In  ac- 
cord with  the  case  are:  New  York,  etc.,  R. 
Co.  V.  Scovill,  71  Conn.  136;  Kates  v.  Ala- 
bama Baggage  &  Cab  Co.,  107  Ga.  636;  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  35;  Bos- 
ton, etc.,  R.  Co.  V.  Brown,  177  Mass.  65;  God- 
bout  V.  St.  Paul  Union  Depot  Co.,  79  Minn. 
188;  Hedding  v.  Gallagher,  72  N.  H.  377;  New 
York  Cent.,  etc.,  R.  Co.  v.  Flynn,  74  Hun, 
124;  Brown  v.  New  York  Cent,  etc.,  R.  Co., 
74  Hun  [K.  Y.]  355;  State  v.  Union  Depot  Co., 
71  Ohio  St.  379;  New  York,  etc.,  R.  Co.  v. 
Bork,  23  R.  I.  218;  Lewis  v.  Weatherford,  etc., 
R.  Co.  [Tex.  Civ.  App.]  SI  S.  W.  Ill;  Nor- 
folk, etc.,  R.  Co.  V.  Old  Dominion  Baggage 
Transfer  Co.,  99  Va.  Ill;  St.  Louis  Drayage 
Co.  V.  Louisville,  etc.,  R.  Co.,  65  F.  39.  Op- 
posed to  the  case  are:  Indianapolis  Union  R. 
Co.  V.  Dohn,  153  Ind.  10;  McConnell  v.  Pedigo, 
92  Ky.  479;  Bus  Co.  v.  Sootsma,  84  Mich.  194; 
Cravens  v.  Rodgers,  101  Mo.  247;  Montana 
Union  R.  Co.  v.  Langlois,  9  Mont.  419.  The 
principal  oase  and  those  in  agreement  adopt 
the  view  that  such  arrangements,  though  ex- 
clusive, are  reasonable  and  propisr,  provided 
adS'quate  accommodations  are  furnished  to 
passengers  at  a  reasonable  price;  even  if  the 
accommodations  are  inadequate,  or  the  price 
too   high,    excluded  hackmen  do   not  "repre- 


sent" the  passengers  In  this  regard.  The 
fact  that  the  railway  company  derives  a 
profit  from  the  arrangement  does  not  ren- 
der the  agreement  illegal.  According  to  the 
opposing  view  such  exclusive  arra.ngsments 
are  held  void  as  creating  illegal  monopolies, 
or  as  in  violation  of  the  common  carrier's 
duty  not  to  discriminate.  It  is  to  be  noted 
that  the  Illinois  Supreme  Court  showed  a 
strong  leaning  toward  the  opposing  view  In 
Pennsylvania  Co.  v.  Chicago,  181  111.  289, 
though,  as  is  stated  In  the  principal  sase, 
the  point  was  not  involved.  It  would  seem 
that  the  weight  of  i-«5ason  and  feitthority  fa- 
vors the  views  adopted  In  the  principal  sase. 
It  is  believed  that  such  arrangements  gen- 
erally tend  to  protect  the  passenger  from  ex- 
tortion- and  do  not,  in  fact,  prevent  reason- 
able competition.  It  may  be  worth  while  to 
note  one  or  two  incidental  matters.  First  it 
is  conceded  by  all  tlie  authorities  that  the 
railroad  company  may  not  exclude  from  Its 
station  or  grounds  a  hackman  or  expressman 
who  has  been  employed  by  a  passenger  or 
prospective  passenger  to  take  liim  from  or 
to  the  station.  In  such  ease  the  hackman 
"represents"  the  passenger.  Griswold  v. 
Webb,  16  R.  I.  649.  Second,  It  is  conceded 
that  as  to  matters  not  incidental  to  the  car- 
riage of  goods  or  passengers  (as,  for  in- 
stance, for  news  stands,  restaurants,  barber 
shops,  etc.)  the  common  carrier  may  grant, 
exclusive  privileges.  Fluke  v.  Georgia  R.  & 
Bkg.,  81  Ga.   461." — From   1  111.  Law.  Rev.   48. 

63.  Donovan  v.  Pennsylvania  Co.,  199  U.  S. 
279,  50  Law.  Ed.  — — .  Injunction  will  lie  to 
prevent  sucli  congregating  and  soliciting.    Id. 

64.  Atlantic  Terminal  Co.  v.  American 
Baggage  &  Transfer  Co.  [Ga.]  54  S.  E.  711. 
Error  to  issue  a  temporary  injunction  re- 
straining tlie  giving  of  such  exclusive  serv- 
ice. Id.  In  an  action  by  another  line  to 
compel  like  privileges,  evidence  tliat  .sucli 
privilege  is  given,  that  It  affects  plaintiff's 
business,  that  it  amounts  to  a  discrimina- 
tion, that  while  plaintiff  enjoyed  such  privi- 
lege, it  greatly  facilitates  its  business,  is  im- 
material.    Id. 

65.  Atlantic  Terminal  Co.  v.  American 
Baggage  &  Transfer  Co.  [Ga.]  54  S.  E.  711. 
Cannot  check  the  parcels  of  those  having 
claim  claecks  upon  presentation  of  such 
checks  at  baggage  room  window  together 
with  evidence  of  right  to  transportation,  and 
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Part  II.    Carriage  of  Goods. 

§  -1.  Delivery  to  carrier  and  inception  of  lialnliti/.^' — A  common  carrier's  lia- 
l)ility  as  such  does  not  begin  until  there  has  been  a  complete  delivery  of  the  goods 
to  it  for  immediate  trajisportation."* 

§  5.  Bills  of  lading  and  other  contracts  of  carriage.°° — A  written  contract  of 
shipment  containing  a  release  of  all  claims  in  consideration  of  a  reduced  rate, 
releases  the  carrier  from  liability  for  failure  to  provide  cars  as  orally  agreed.'" 
Contracts  for  the  shipment  of  goods  may  be  oral,'^  and  the  issuing  of  a  written 
contract  after  breach  of  an  oral  one  does  not  preclude  a  recovery  on  tbe  latter.'^ 
A  bill  of  lading  as  a  contract  of  afireightmeiit  cannot  be  varied  by  prior  parol  agree- 
ments."^ In  some  states  the  written  contract  need  not  state  the  consideration.^* 
Upon  a  constructive  delivery  of  goods  to  a  carrior,^^  it  must  deliver  a  receipt  to  the 
consignor  notwithstanding  it  has  issued  one  to  a  person  not  entitled  thereto.'* 
Statutes  in  some  states  prohibit  the  issuing  of  bills  of  lading  until  actual  receipt 
of  the  goods.'^^ 

A  local  agent  with  power  to  mal-e  contracts  of  affreightment  is  a  general  agent 
within  the  range  of  such  business  and  binds  the  carrier  as  to  all  necessary  and  ordi- 


compel    other  passengers   to  go   outside    the 
building-  to  identify  their  parcels.     Id. 

06.  No  ground  for  compelling  like  serv- 
ice to  other  lines  in  an  action  by  them.  At- 
lantic Terminal  Co.  v.  American  Baggage  & 
Transfer  Co.   [Ga.]   54  S.  E.  711. 

67.  See  5  C.  L.  514. 

68.  Ames  V.  Fargo,  99  K.  Y.  S.  994.  De- 
livery of  cotton  to  a  compress  company  and 
the  issuing  of  a  bill  of  lading  upon  the  com- 
pressor's receipt  as  required  by  law  does  not 
amount  to  a  delivery  to  the  carrier.  Arthur 
V.  Texas  &  P.  R.  Co.  [C.  C.  A.]  139  F.  127. 
The  liability  of  a  ferryman  for  property  pro- 
posed to  be  carried  attaches  as  soon  as  the 
operator  of  the  ferry  directs  the  entry  upon 
the  ferryboat.  Wilson  v.  Alexander,  115 
Tenn.  125,  88  S.  "W.  935.  .Where  by  its  meth- 
ods of  doing  business  an  express  company 
liolds  out  persons  who  drive  wagons  marked 
with  its  name,  and  are  uniformed  with  caps 
also  bearing  Its  name,  as  authorized  to  re- 
ceive goods,  a  delivery  to  such  person  is  a 
delivery  to  the  company.  Reel  v.  Adams  Exp. 
Co.,  27  Pa.  Super.  Ct.  77.  Delivery  of  goods 
to  a  man  whose  cap  bore  defendant's  name  is 
insufficient  to  show  delivery  to  defendant 
where  it  appears  that  defendant  had  no  of- 
fice, agent,  or  servant  at  that  point.  Rosen- 
feld  V.  Central  Vermont  R.  Co.,  97  N.  Y.  S. 
905.  A  bill  of  lading  reciting  receipt  of  a 
case  of  goods,  contents  unknown,  together 
with  an  invoice  of  the  clotliing  purcliased, 
it  appearing  that  only  a  part  was  consigned, 
is  insufficient  to  show  delivery  to  the  car- 
rier, of  the  overcoats  alleged.  Gulf,  etc.,  R. 
Co.  V.  Massenburg-Bankhead  Dry  Goods  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  180,  90  S. 
W.  68.  In  an  action  against  an  express  com- 
pany it  is  error  to  refuse  to  allow  defendant 
to  ask  plaintiff  if  he  had  not  checked  his 
trunk  to  another  depot,  where  it  was  shown 
that  a  similar  trunk  was  received.  Wells- 
Fargo  &  Co.  v.  Hanson  [Tex.  Civ.  App.]  91 
S.  W.  321. 

69.  See  5  C.  L.  515. 

70.  Fountain    v,   Wabash    R.    Co.,    114   Mo. 


App.    676,    90    S.   W.    393.      There   must   be   an 
actual  reduction  of  rates.     Id. 

71.  Missouri,  etc.,  R.  Co.  v.  Patrick  [C.  C. 
A.]  144  F.  632.  Where  a  shipper  enters  into 
a  verbal  contract  of  shipment  whereby  the 
carrier  agreed  to  deliver  at  destination  in 
time  for  a  particular  market,  a  writing  sub- 
sequently signed  which  stipulated  for  a  rea- 
sonable delivery,  is  not  binding  where  its 
terms  were  unknown  and  the  sliipper  had  no 
knowledge  when  he  made  tlie  verbal  contract 
that  he  would  be  required  to  make  a  writ- 
ten one.  Gulf,  etc.,  R.  Co.  v.  Funk  [Tex.  Civ. 
App.]  92  S.  W.  1032.  Modification  of  a  writ- 
ten contract  by  parol  so  as  to  allow  attend- 
ant of  shipment  to  accompany  it,  is  proper. 
Southern  Kansas  R.  Co.  v.  Burgess  Co.  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  191,  90  S.  W.  189. 

72.  Defendant's  liability  for  failure  to 
furnish  cars  as  per  oral  contract  is  not 
avoided  by  a  written  contract  subsequently 
made  containing  no  consideration  for  a  re- 
lease. Gulf,  etc.,  R.  Co.  V.  House  [Tex.  Civ. 
App.]   13  Tex.  Ct.  Rep.,  88  S.  W.  1110. 

73.  The   Presque    Isle,    140   F.    202. 

74.  Under  Ky.  St.  1903,  §  470,  providing 
that  the  consideration  in  written  agree- 
ments need  not  be  stated,  a  carrier  is  liable 
for  breach  of  a  written  contract  of  shipment 
though  the  contract  does  not  state  the  con- 
sideration. Chicago  &  E.  I.  R.  Co.  v.  Chest- 
nut  Bros.    [Ky.]    89   S.  W.    298. 

75.  As  where  by  custom  the  carrier  ac- 
cepts loaded  cars  at  a  non-agencj'  station 
and  issues  receipts  at  the  next  station.  At- 
lantic &  B.  R.  Co.  v.  Howard  Supply  Co. 
[Ga.]   54  S.  E.  530. 

76.  Atlantic  &  B.  R.  Co.  v.  Howard  Sup- 
plv   Co.    [Ga.]    54   S.    E.   530. 

77.  Rev.  St.  1899,  §  5052.  Watkins  Xat. 
Bank  v.  Cleveland,  etc.,  R.  Co.  [Mo.  App.  93 
S.  W.  846.  Bills  of  lading  issued  in  violation 
of  this  statute  are  void.  Id.  Liability  of  car- 
rier is  not  changed  by  subsequent  receipt  of 
goods  after  they  have  been  damaged.  Id. 
Nor  because  the  contract  is  one  for  through 
shipment.     Id. 
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nary  details/^  but  cannot  contract  to  carry  beyond  his  principars  line,'"  nor  to 
deliver  at  such  destination  within  a  specified  time/"  nor  as  to  the  operation  of  the 
train. ^^ 

Inlerpreiaiion.^- — Any  reasonable  doubt  as  to  the  proper  construction  of  the 
printed  portions  of  a  bill  of  lading  is  resolved  against  the  carrier.^^  It  is  presumed 
that  a  failure  to  fill  blanks  in  a  bill  of  lading  was  intentional,^*  and  hence  it  is 
proper  to  look  elsewhere  on  the  bill  to  ascertain  why  they  were  not  filled  in.^^  A 
contract  of  shipment  must  be  construed  according  to  the  laws  of  the  state  v/here 
issued.  ^*^ 

Indorsement  and  transfer.^'' — The  assignment  of  a  bill  of  lading  is  a  symboli- 
cal delivery  of  the  property  represented  thereby,^^  and  passes  such  title  as  the 
assignor  may  have,'^^  and  the  carrier,  upon  notice  of  the  assignment,  must  deliver 


78.  Gulf,  etc.  R.  Co.  V.  Jackson  [Tex.]  14 
Tex.   Ct.   Rep.   100,  89   S.  W.  968. 

70  Unless  by  course  of  business  the  car- 
rier is  accustomed  to  so  carry.  Gulf,  etc., 
R.  Co.  V.  Jackson  [Tex.]  14  Tex.  Ct.  Rep.  100, 
89  S.  W.  968. 

80.  In  the  absence  of  power  to  bind  his 
principal  for  a  through  shipment.  Gulf,  etc., 
R.  Co.  V.  Jackson  [Tex.]  14  Tex.  Ct.  Rep.  100, 
89   S.  W.   968. 

81.  Cannot  contract  to  ship  direct  to  des- 
tination witlaout  switching  cars  along  the 
line.  Gulf,  etc.,  R.  Co.  v.  Jackson  [Tex.]  14 
Tex.  Ct.  Rep.  100,  89  S.  W.  968.  Nor  to  haul 
with  a  single  engine.     Id. 

82.  See  5  C.  L.  515. 

53.  Baltimore  &  O.  R.  Co.  v.  Doyle  [C.  C. 
A.]    142  F.   669. 

54.  Nashville,  etc.,  R.  Co.  v.  Grayson 
County  Nat.  Bank   [Tex.]    93  S.  W.  431. 

85.  Nashville,  etc.,  R.  Co.  v.  Grayson 
County  Nat.  Bank  [Tex.]  93  S.  W.  431.  Bill 
of  lading  held  one  for  delivery  of  goods  to 
consignee  named  in  margin,  though  blanks 
for  consignee's  name  and  address  in  the  body 
of  tlie   instrument  were  not  filled  in.     Id. 

83.  Fraiser  v.  Charleston,  etc.,  R.  Co.  [S. 
C]  52  S.  B.  964.  Contract  made  in  Missouri 
whereby  carrier  agreed  to  divert  shipment  to 
different  destination  in  another  state,  neces- 
sitating transportation  over  line  of  connect- 
ing carrier,  held  governed  by  laws  of  Mis- 
souri. Hurst  V.  St.  Louis  &  S.  F.  R.  Co.  [Mo. 
App.]   94  S.  "W.  794. 

8".     See  5  C.  L.  516. 

88.  Kentucky  Refining  Co.  v.  Bank  of 
Morilton  [Ky.]  89  S.  W^  492.  When  a  bill  of 
lading  is  assigned  to  a  bank  and  it  under- 
takes to  carry  out  tlie  assignor's  contract  of 
sale,  the  bank  becomes  liable  for  shortage. 
Haas  &  Co.  V.  Citizens'  Bank  [Ala.]  39  So. 
129.  Where  it  was  the  regular  custom  to 
draw  drafts  with  bills  of  lading  attached 
defendant  could  not  contend  that  it  could  riot 
anticipate  the  issuance  by  the  initial  carrier 
of  a  bill  of  lading.  Nashville,  etc.,  R.  Co. 
V.  Grayson  County  Nat.  Bank  [Tex.  Civ. 
App.]  91  S.  W.  1106.  Where  a  bill  of  lading 
is  attached  to  a  discounted  draft  and  held 
as  security,  the  title  to  the  goods  passes  to 
the  bank.  Fishomingo  Sav.  Inst.  v.  John- 
son, Nesbitt  &  Co.    [Ala.]    40  So.   503. 

89.  Haas  &  Co.  v.  Citizens'  Bank  [Ala.]  39 
So.  129;  Nasliville,  etc.,  R.  Co.  v.  Grayson 
County  Nat.  Bank  [Tex.  Civ.  App.]  91  S.  W. 
1106.  The  assignment  of  a  bill  of  lading 
passes    only    the    assignor's   title,    and   ivhere 


a  shipment  was  tortiously  made,  an  assign- 
ment of  tlie  bill  of  lading  does  not  pass  title 
as  against  the  owner.  Merchants'  Nat. 
Bank  v.   Bales   [Ala.]    41   So.   516. 

NOTE].  Assignment  of  bills  of  Indlng 
vt'licn  issued  In  duplicate  or  triplicate: 
"Where  the  bill  of  lading  is  drawn  in  tripli- 
cate, the  indorsee  or  transferee  of  tlie  first 
set  obtains  the  title  as  against  a  subsequent 
indorsee  of  the  others,  and  tlie  master  is  jus- 
tified in  delivering  the  goods  to  the  first  in- 
dorsee. Glyn  v.  Bast  &  West  India  Docks, 
L.  R.  5  Q.  B.  D.  129;  Meyerstein  v.  Barber, 
L.  R.  2  C.  P.  38,  L.  R.  4  Eng.  &  Ir.  App.  317; 
The  Tigress,  Browne  &  L.  38.  And  if  the  hold- 
ers of  one  of  the  other  copies  obtain  posses- 
sion of  the  goods  and  convert  them  to  their 
own  use,  they  are  liable  to  the  prior  indorsee 
in  trover.  Glyn  v.  Bast  &  "West  India  Docks, 
L.  R.  5  Q.  B.  D.  129."  Monographic  note  to 
Chandler  v.  Sprague,  38  Am.  Dec.  421.  But 
where  the  carrier  issues  duplicate  bills  of 
lading  without  making  them  duplicates,  the 
carrier  is  liable.  Wichita  Sav.  Bank  v. 
Atchison,  etc.,  R.  Co.,  20  Kan.  519.  And 
where  a  bill  of  lading  was  executed  in  dupli- 
cate, one  of  the  papers  being  signed  by  the 
agent  of  the  carrier  and  accepted  by  the 
shipper,  and  the  other  being  signed  by  the 
siiipper  and  retained  by  the  agent,  the  two 
parts  are  to  be  treated  as  one  and  the  same 
writing.  Richmond,  etc.,  Co.  v.  Shomo,  90 
Ga.  496,  16  S.  E.  220.  But  where  two  bills  of 
lading,  one  marked  "original"  and  the  otlier 
"duplicate,"  are  issued  by  the  railroad  com- 
pany for  the  same  goods,  they  are  of  equal 
value  and  the  transfer  by  indorsement  of  the 
one  marked  "duplicate"  by  tlie  consignee, 
who  holds  the  legal  title,  to  a  bona  fide  as- 
signee for  value  as  collateral  security,  trans- 
fers the  title  to  the  goods  and  defeats  the 
seller's  right  of  stoppage  in  transitu.  Mis- 
souri Pacific  Ry.  v.  Heidenheimer,  82  Tex. 
195,  17  S.  W.  608,  27  Am.  St.  Rep.  861.  The 
first  transferee  of  a  bill  of  lading,  thougli  it 
be  only  one  of  a  set  of  three  bills,  acquires 
the  property,  and  the  subsequent  transfers 
of  the  bills  are  subject  to  tlie  first  transfer. 
First  Nat.  Bank  v.  Ege,  109  N.  Y.  120,  16  N. 
E.  317,  4  Am.  St.  Rep.  431.  And  in  Midland 
Nat.  Bank  v.  Missouri  Pac.  Ry.,  132  Mo.  492, 
33  S.  W.  521,  53  Am.  St.  Rep.  505,  it  was  held 
that  the  carrier  cannot  escape  liability  to  tlie 
indorsee  of  the  original  bill  of  lading  where 
it  turned  over  the  goods  to  the  consignee  on 
the  simple  surrender  of  its  duplicate  bills, 
or  rebilled  the  goods  to  other  points  without 
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to  the  assignee.^''  Bills  of  lading  have  been  made  negotiable  by  statute  in  some 
states/^  Init  such  negotiability  may  be  destroyed  by  restrictive  statements  in  the 
l)ill.^-  Statutes  providing  that  the  indorsee  of  bills  of  lading  shall  be  deemed  the 
true  owner  of  the  goods  represented  thereby  and  making  it  a  criminal  offense  to 
deliver  to  any  other  person,  are  not  in  conflict  with  the  interstate  commerce  clause 
of  the  Federal  constitution."^  A  carrier  negligently  failing  to  take  up  a  bill  of 
lading  upon  delivery  of  the  goods,  according  to  the  terms  thereof,  is- liable  to  a 
l)ona  hde  holder,^*  and  such  party  may  sue  in  tort  in  his  own  name."''  But  the  car- 
rier is  not  liable  to  one  acquiring  such  bill  of  lading  after  it  has  l>een  fraudulently 
altered  in  a  material  respect."*^  N'onreceipt  of  goods  is  a  good  defense  against  a 
bona  fide  indorsee  of  a  bill  of  lading/'^  unless  by  the  usual  mode  of  doing  business 
it  has  authorized  its  agents  to  deliver  bills  without  receiving  the  goods."^  Actual 
notice  of  a  mistake  in  a  bill  of  lading  exists  when  knowledge  is  actually  brought 
home  to  the  party  to  be  affected  by  it,  or  when  he  might,  by  the  exercise  of  reason- 
able diligence,  have  informed  himself  of  the  existence  of  the  facts."" 

§   6.     The  dutij  to  farnisJi  cars.'^ — Carriers  mu>;t  furnish  sufficient  cars  to  care 
for  the  ordinary  traffic-  witbin  a  reasonable  time  ^'  upon  proper  demand,*  and  are 


the  production,  surrender  or  cancellation  of 
tlie  orig-inal  ))ill  of  lading,  merely  on  the 
ground  that  tiie  assignee  did  not  present  its 
bills  in  a  reasonable  time."^ — From  note 
"Rights  and  Liabilities  of  assignees  of  bills 
of  lading."  National  Bank  v.  Baltimore  & 
Ohio  R.  Co.    [Md.]    105  Am.  St.  Rep.   332. 

}»0.  Arkansas  Southern  R.  Co.  v.  German 
Nat.  Bank   [Ark.]   92  S.  W.   522. 

91.  Act  No.  150,  p.  193,  1868,  makes  nego- 
tiable only  bills  of  lading  and  receipts  is- 
sued for  goods  actually  received.  Henderson 
V.  Louisville  &  N.  R.  Co.   [La.]  41  So.  252. 

»2.  A  bill  of  lading  with  the  words  "not 
negotiable"  stamped  upon  it  Is  non-negotia- 
ble under  art.  14,  §  1,  Code  Pub.  Gen.  Laws. 
Merchants'  Nat.  Bank  v.  Baltimore,  C.  &  R. 
Steamboat  Co.    [Md.]    63  A.   lOS. 

93.  Kspecially  in  the  absence  of  congres- 
sional legislation  thereon.  Kirby's  Dig. 
§  530.  Arkansas  Southern  R.  Co.  v.  German 
Nat.   Bank    [Ark.]    92   S.   W.   522. 

94.  Merchants'  Nat.  Bank  v.  Baltimore, 
C.  &  R.  Steamboat  Co.  [Md.]  63  A.  108;  Chesa- 
peake S.  S.  Co.  V.  Merchants'  Nat.  Bank  [Md.] 
63  A.  113.  Where  the  bills  are  pledged,  either 
for  loans  presently  made  or  in  exchange  for 
collaterals  previously  pledged,  tliere  is  a 
sufficient  consideratian.  Chesapeake  S.  S.  Co. 
V.   Merchants'    Nat.    Bank    [Md.]    63   A.    113. 

9.1.  Chesapeake  S  .S.  Co.  v.  Merchants' 
Nat.  Bank  [Md.]   63  A.  JIS. 

90.  Merchants'  Nat.  Bank  v.  Baltimore, 
C.  &  R.  Steamboat  Co.  [Md.]  63  A.  108.  Any 
material  alteration  In  a  negotiable  bill  of 
lading  invalidates  it,  as  a  change  of  date. 
Id.  The  custom  of  altering  tlie  dates  of  bills 
of  lading  at  and  prior  to  the  issuance  to 
make  them  conform  to  the  true  date  does 
not  authorize  a  fraudulent  alteration  of  a 
spent  bill  Id.  And  evidence  of  such  custom 
Is  inadmissible.  Id.  A  provision  in  a  bill  of 
lading  providing  that  all  alterations  unless 
made  witli  t'ne  consent  of  the  companj'  are 
void  does  not  prevent  a  fraudulent  altera- 
tion from  rendering  the  bill  void.     Id. 

97.  Swedish-American  Nat.  Bank  v.  Chi- 
cago, B.  &  Q.  R.  Co.  [Minn.]  105  N.  W.  69; 
Roy   V.    Northern   Pac.    R.   Co.    [W^ash.]    85   P. 


53;  Henderson  v.  Louisville  &  N.  R.  Co. 
[La.]  41  So.  252.  Not  affected  by  Act  No. 
150,  p.  193,  of  1868,  making  it  a  felony  to 
issue  a  bill  of  lading  or  receipt  for  property 
not  actually  received.  Id.  May  show  non- 
receipt  notwithstanding  Ballinger's  Ann. 
Codes  &  St.  §  3598,  making  bills  negotiable. 
Roy  V.  Northern  Pac.  R.  Co.  [Wash.]  85  P. 
53. 

Contra:  Under  Code  1892,  §  4299,  a  carrier 
cannot  show  that  it  never  received  the  full 
amount  recited  as  against  a  bona  fide  holder. 
Loyd  V.  Kansas  City,  M.  &  B.  R.  Co.  [Miss.] 
40  So.  1005. 

98.  Swedish-American  Nat.  Bank  v.  Chi- 
cago, B  &  Q.  R.  Co.  [Minn.]  105  N.  W.  69. 
Evidence  insufficient  to  show  that  defendant 
had  authorized  its  agents  to  issue  bills  of 
lading  without  receiving  the  goods.     Id. 

99.  Missouri,  etc.,  R.  Co.  v.  Levine  [Tex. 
Civ.  App.]  93  S.  W.  1095.  In  action  for  fail- 
ure to  deliver  the  number  of  bales  of  cotton 
called  for  by  bill  of  lading,  where  defendant 
claimed  that  there  was  a  mistake  in  the 
number  so  specified  and  tiiat  plaintiff  had 
knowledge  of  it,  held  error  to  refuse  to 
charge  that  if  plaintiff  failed  to  exercise  or- 
dinary care  before  paying  draft  attached  to 
bill,  and  would  have  discovered  mistake  had 
he  done  so,  he  had  knowledge.  Id.  Whether 
tlie  consignee  had  any  information  whicli 
was  sufficient  to  put  a  prudent  man  upon  in- 
quiry as  to  a  mistake  in  a  bill  of  lading,  and 
whether,  if  so,  he  used  the  proper  diligence 
to  ascertain  the  facts,  is  a  question  for  the 
jurj'.     Id. 

1.  See   3   C.  L.   596,  n.   21-26. 

2.  Texas  &  P.  R.  Co.  v.  Barrov/  [Tex.  Civ. 
App.]  94  S.  W.  176;  Hoffman  Heading  & 
Stave  Co.  v.  St.  Louis,  etc.  R.  Co.  [Mo.  App.] 
94  S.  W.  597.  Where  carrier  fails  to  furnish 
facilities  for  transportation  within  a  rea- 
sonable time,  the  shipper  need  not  tender 
charges  in  order  to  maintain  an  action. 
Evans  v.  Mobile  &  O.  R.  Co.  [Ky.]  90  S.  W. 
583. 

3.  In  determining  what  is  a  reasonable 
time,  the  jury  may  consider  the  weather  and 
the  unusual  rush  of  business.     Pecas  &  N.  T. 
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liable  for  the  damages  proximately  resulting''  if  they  fail  without  legal  excuse,** 
A  carrier  undertaking  to  furnish  cars  must  furnish  according  to  contract.''  Where 
a  sliipper  accepts  the  cars  'furnished  he  cannot  recover  for  the  deterioration  of 
propertj'  which  might  have  been  shipped  therein.* 

§  7.  Forwarding  and  transporting  goods.^ — A  carrier  is  bound  to  route  through 
Bhipments  only  over  lines  with  which  it  has  made  through  traffic  arrangements.^" 

Delay  in  transportation}'^ — It  is  the  duty  of  a  common  carrier  to  transport 
goods  with  reasonable  promptness/^  and  it  is  liable  for  damages  proximately  caused 
by  negligent  ^^  and  inexcusable  delays.^*     While  mere  proof  of  delay  will  not  raise 


R.    Co.   V.   Evans-Snider-Buel   Co.    [Tex.   Civ. 
App.]   93  S.  W.  1024. 

4.  In  an  action  for  damages  for  failure 
to  furnish  cars,  requested  instruction  that 
defendant  would  not  be  liable  unless  plaint- 
iff notified  its  superintendent  that  log's  were 
ready  for  shipment  held  properly  refused  as 
Ignoring  usag-e,  recognized  by  defendant, 
to  notify  train  conductors.  Hoffman  Head- 
ing &  Stave  Co.  v.  St.  Louis,  etc.,  R.  Co. 
[Mo.  App.]  94  S.  W.  597.  In  order  to  recover 
for  failure  to  furnish  cars,  plaintiff  inust 
slaow  that  his  goods  were  offered  for  ship- 
ment to  some  person  having  authority  to 
act  for  the  carrier  in  shipment  matters.  Id. 
Evidence  held  to  justify  finding  that  demand 
made  to  commercial  freiglit  agent  was  bind- 
ing on  company  as  within  the  apparent 
scope  of  his  authority.  Id.  There  being 
evidence  to  prove  that  the  agent  had  author- 
ity, and  evidence  that  requests  were  also 
made  to  others,  the  only  way  to  question 
his  authority  was  by  an  instruction  sub- 
mitting an  issue  of  fact  regarding  it,  since 
a  general  direction  to  find  for  defendant 
would  have  been  improper  even  if  such  agent 
had  no  authority.     Id. 

5.  Hoffman  Heading  &  Stave  Co.  v.  St. 
Louis,  etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  597. 
Not  necessary  to  give  the  carrier  notice  of 
the  probable  loss,  if  it  fails  without  lawful 
excuse.  Id.  Question  as  to  whether  logs 
became  sour  before  demand  was  made  for 
cars  held  for  the  jury.     Id. 

6.  Company  may  allow  use  of  its  cars  on 
other  lines  so  as  to  facilitate  through  ship- 
ments of  live-stock,  but  the  fact  that  it  does 
so  does  not  excuse  it  from  furnishing  suffi- 
cient cars  to  meet  ordinary  and  reasonable 
demand  of  shippers  along  its  own  line.  Texas 
&  P.  R.  Co.  V.  Barrow  [Tex.  Civ.  App.]  94 
S.  W.  176.  Fact  that  other  companies  are 
derelict  in  returning  defendant's  cars  held 
no  excuse  for  delay  of  twenty  days  in  fur- 
nishing stock  cars  to  plaintiff.  Id.  General 
allegation  of  scarcity  or  famine  of  stock  cars 
in  the  southwest,  without  disclosing  the 
cause  thereof  held  not  to  state  a  defense  to 
action  for  damages  for  failure  to  furnish 
cars.  Id.  Unusual  and  sudden  press  of  busi- 
ness is  a  defense  to  a  claim  for  punitive 
damages  for  failure  to  furnish  cars  (Mauldin 
V.  Seaboard  Air  j-iine  R.  Co.  [S.  C]  52  S.  E. 
677),  and  in  the  absence  of  a  special  con- 
tract to  furnish,  relieves  from  all  liability 
(Id.). 

7.  In  an  action  for  failure  to  furnish  cars 
for  the  shipment  of  cattle,  evidence  that 
cars  were  ordered  at  a  station  from  the 
agent  there  who  stated  that  tlie  cars  could 
be  had  through  the  agent  at  another  place 
was  admissible  as  showing  that   the  carrier 


had  engaged  to  furnish  the  cars.  Gulf,  etc., 
R.  Co.  V.  House  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  752,  88  S.  W.   1110. 

8.  Carrier  failed  to  provide  double  decked 
cars  and  cars  furnished  would  not  accom- 
modate entire  shipment  of  slieep.  Plaintiff, 
when  he  found  tliat  all  could  not  be  carried, 
took  out  from  cars  furnished  50  more  than 
was  necessary  to  prevent  overloading  though 
he  knew  that  they  would  deteriorate  before 
another  car  could  arrive.  Held  that  he  could 
not  recover  for  such  deterioration.  Ficklin 
&  Sons  V.  Wabash  R.  Co.  [Mo.  App.]  92  S.  W. 
347. 

9.  See   5  C.  L.   516. 

10.  If  shipper  is  informed  that  there  can 
be  no  through  shipment  except  by  a  certain 
route,  he  cannot  select  a  different  route  and 
exact  a  through  billing  when  the  carrier  is 
not  prepared  to  give  it  under  its  traffic 
agreements  with  connecting  carriers.  Hous- 
ton, etc.,  R.  Co.  V.  Buchanan  [Tex.  Civ.  App.] 
94  S.  W.  199.  Where  a  shipper  demands  a 
tlirough  shipment  knowing  that  it  can  be 
given  only  over  a  certain  route  he  cannot  re- 
cover damages  for  such  routing  although  he 
requested  shipment  over  a  different  route. 
Houston,  etc.  R.  Co.  v.  Everett  [Tex.]  13 
Tex.  Ct.  Rep.  930,  89  S.  W.  761,  approved 
Houston,  etc,  R.  Co.  v.  Scott  [Tex.]  13  Tex. 
Ct.  Rep.  1007,  89  S.  W.  763. 

H.     See  5  C.  L.  517. 

12.  Yazoo,  etc.,  R.  Co.  v.  Blum  Co.  [Miss.] 
40  So.  748.  A  carrier  undertaking  to  return 
goods  under  contract  is  liable  for  negligent 
delay.  Murray  v.  New  York,  etc.,  R.  Co.,  99 
N.    Y.   S.    477. 

13.  Where  a  carrier  negligently  delayed 
shipment,  it  cannot  relieve  itself  by  show- 
ing that  it  could  not  ship  until  inspected, 
that  not  being  the  cause  of  delay.  Gulf,  etc., 
R.  Co.  V.  Terry  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  991,  89  S.  W.  792.  The  carrier  is  liable 
for  damages  due  to  delay  caused  by  the 
blocking  of  the  track  through  its  negli- 
gence. McFall  V.  Wabash  R.  Co.  [Mo.  App.] 
94  S.  W.  570.  The  occurrence  of  a  wreck  is 
prima  facie  the  result  of  the  carrier's  negli- 
gence and,  when  it  is  made  to  appear  that 
a  %vreck  is  the  producing  cause  of  delay,  the 
burden  is  on  it  to  show  that  it  could  not 
have  been  avoided  by  the  exercise  of  reason- 
able care.  Id.  Whether  it  is  negligence  to 
await  a  train  on  another  line  from  which  a 
through  stock  train  is  made  up,  knowing 
that  it  will  be  late,  is  a  question  for  the 
jury.  Fulbright  v.  Wabash  R.  Co.  [Mo.  App.] 
94  S.  W.  992.  Where  carrier  makes  contract 
for  transportation  of  goods  in  refrigerator 
car  it  is  liable  for  relay  in  furnishing  it 
due  to  its  negligence.  American  Refriger- 
ator Transit  Co.  v.  Chandler  [Tex.  Civ.  App.] 
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an  inference  of  negligence/^  yet  very  slight  evidence  of  negligence  will  suffice.^" 
An  extraordinary  pressure  of  business  is  no  excuse  for  delay  where  the  facilities  are 
insufficient  to  meet  the  usual  demand/^  nor  will  any  excuse  prevail  where  the 
carrier  accepts  goods  with  knowledge  of  its  inability  to  deliver  promptly,  Avithout 
notice  to  the  shipper.^*  A  carrier  is  liable  for  delay  due  to  shipment  by  a  longer 
route  than  that  designated  by  the  shipper.^^  Kegiigence  of  the  shipper  relieves  the 
can-ier.-"  In  Mississippi  a  carrier  is  liable  irrespective  of  negligence  unless  the 
delay  is  due  to  an  act  of  God,  the  public  enemy  or  acts  of  the  shipper.-^  In  an 
action  ex  contractu  for  delay,  the  negligence  which  is  the  gravamen  of  an  action  ex 
delicto  is  not  in  issue.^^ 


93  S.  W.  243.  Facts  held  not  to  show  co- 
partnership between  carrier  and  refrigerator 
company  which  merely  furnished  refriger- 
ator cars  to  it  on  order.  Id.  That  delay 
was  due  to  neglig'ence  may  be  inferred  from 
facts  and  circumstances  in  the  absence  of 
direct  proof.  Flcklln  v.  Wabash  R.  Co.  [Mo. 
App. ]  93  S.  W.  861.  Inference  of  negligence 
held  to  arise  from  fact  that  the  usual  time 
of  transportation  was  six  hours,  where  evi- 
dence showed  that  transportation  of  plaint- 
iff's  cattle    took   twenty    hours.     Id. 

14.  A  request  to  hold  by  the  party  di- 
rected to  be  notified  of  the  arrival  does  not 
excuse  a  delay  where  the  carrier  has  notice 
that  he  is  not  the  owner  nor  consignee. 
Isham  V.  Brie  R.  Co.,  98  N.  Y.  S.  609.  V^T'here 
a  carrier  recognized  the  transfer  of  goods 
and  subsequently  delivered  to  the  buyer,  it 
cannot  excuse  delay  on  the  ground  that  the 
bill  of  lading  was  not  assigned.  Russell 
Grain  Co.  v.  Wabash  R.  Co.,  114  Mo.  App.  488, 
89  S.  W.  908. 

Evidence  of  delay:  Evidence  that  another 
shipper's  cattle  which  entered  a  certain 
point  with  plaintiff's,  preceded  them  to  des- 
tination is  admissible.  Texas  &  P.  R.  Co.  v. 
Scoggin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
297,  90  S.  W.  521.  A  telegram  by  the  local 
agent  at  one  point  to  the  chief  dispatcher 
at  another  point,  in  regard  to  moving  cattle 
held  admissible  as  res  gestae,  notwithstand- 
ing any  want  of  authority  in  the  local  agent 
or  dispatcher,  where  the  yard  master  at  the 
point  to  which  the  telegram  w^as  sent  saw 
and  acted  upon  it.  Id.  Evidence  that  other 
stock  trains  passed  plaintiff's  train  while 
it  was  held  for  24  hours  at  an  intermediate 
station  is  admissible  to  show  condition  of 
the  line.  Gulf,  etc.,  R.  Co.  v.  House  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  752,  88  S.  W.  11-10. 

15.  Bushnell  v.  Wabash  R.  Co.   [Mo.  App.] 

94  S.  W.  1001.  Mere  delay  is  not  evidence 
of  negligence  in  transportation,  yet  where 
the  fact  of  delay  is  supplemented  by  evidence 
of  the  cause  it  may  show  that  it  was  negli- 
gence. Wright  v.  Chicago,  etc.,  R.  Co.  [Mo. 
App.]    94  S.  W.  555. 

10.  Bushnell  v.  Wabash  R.  Co.  [Mo.  App.] 
94  S.  W.  1001.  Evidence  of  various  stops  to 
await  the  arrival  of  other  trains  and  of 
trouble  with  the  engine  is  sufficient  to  go 
to  the  jury.     Id. 

17.  The  fact  that  the  quantity  of  cotton 
presented  for  shipment  is  unusually  large 
does  not  relieve  the  carrier  where  its  facili- 
ties are  inadequate  to  meet  the  usual  de- 
mand. Yazoo,  etc.,  R.  Co.  v.  Blum  Co.  [Miss.] 
40  So.  748.  Fact  that  facilities  are  ample  ex- 
cept during  the  cotton  season  does  not  re- 
lieve the  carrier.     Id. 

18.  Demoralized  condition  of  traffic  in  its 


yards.  Russell  Grain  Co.  v.  Wabash  R.  Co., 
114  Mo.  App.  488,  89  S.  W.  908.  Unusual  pres- 
sure of  business.  Yazoo,  etc.  R.  Co.  v.  Blum 
Co.   [Miss.]  40  So.  748. 

19.  Where  an  agent  of  a  carrier  by  duress 
compels  a  shipper  to  ship  by  a  longer  route 
than  the  one  designated  and  loss  results 
therefrom,  the  carrier  and  agent  are  jointly 
and  severally  liable.  Eastin  v.  Texas  &  P.  R. 
Co.  [Tex.]  92  S.  W.  838.  Hence,  if  joined, 
prevents  removal  to  Federal  court,  one  being 
a  resident  the  other  a  nonresident.  Id.  If 
the  shipper  of  live  stock  requests  of  the 
initial  carrier  a  through  billing  by  a  shorter 
route  and  it  is  w^rongfully  denied  him,  when 
it  has,  under  its  traffic  agreements  with  con- 
necting lines,  the  right  and  authority  to 
grant  it,  the  initial  carrier  is  liable  for  any 
damages  resulting  rom  the  use  of  a  longer 
route.  Houston,  etc.,  R.  Co.  v.  Buchanan 
[Tex.  Civ.  App.]  94  S.  W.  199.  The  carrier 
is  not  liable  if  it  gives  film  a  through  billing 
over  the  shortest  route  possible  under  its 
traffic  agreements  with  connecting  carriers, 
and  informs  him  that  it  cannot  give  him  a 
shorter  one.  Instructions  approved.  Id. 
Nor  if  the  shipper  voluntarily  agrees  to  the 
shipment  by  the  longer  route,  or  waives  his 
previous  demand.  Id.  An  acceptance  of  a 
longer  route  after  a  demand  for  a  shorter 
one  does  not  relieve  the  carrier  if  the  car- 
rier was  guilty  of  false  representations.     Id. 

20.  It  is  the  duty  of  consignees  to  provide 
for  the  prompt  reception  of  tlie  goods  on 
tlieir  arrival  at  destination,  especially  when 
they  know  that  prevailing  weather  condi- 
tions subject  the  corn  shipped  to  risk  of  in- 
jury even  when  carried  with  due  care.  Free- 
man V.  Kansas  City  Southern  R.  Co.  [Mo. 
App.]  93  S.  W.  302.  Carrier  is  not  liable  for 
loss  which  might  have  been  prevented  by  due 
diligence  on  the  part  of  the  consignee,  al- 
though such  damage  would  not  have  re- 
sulted but  for  the  carrier's  delay.  Chicago, 
etc..  R.  Co.  v.  Chestnut  Bros.  [Ky.]  89  S.  W. 
298.  Where  cars  of  stock  were  delivered  at 
the  usual  and  customary  unloading  platform, 
the  carrier  is  not  liable  for  delay  of  the 
stockyards  company  in  unloading.  Ratliff 
v.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  94  S.  W. 
1005  Where  Initial  carrier  agreed  to  convey 
apples  to  their  destination,  plaintiff  was  not 
bound  to  take  charge  of  car  at  point  where 
it  was  to  be  transferred  to  connecting  car- 
rier while  carriage  was  still  unfinished  and 
to  dispose  of  them  in  order  to  avoid  loss 
from  delay.  Hurst  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]    94  S.  W.  794. 

21.  Yazoo,  etc.,  R.  Co.  v.  Blum  Co.  [Miss.] 
40   So.   748. 

22.  Hence   not   error  to   refuse  to   submit 
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Delivery  to  succeeding  carrier.-^ — In  the  absence  of  a  statute  or  commission 
regulation,  the  transfer  of  freight  from  one  carrier  to  the  connecting  carrier  must 
be  left  to  the  carriers  themselves  provided  the  method  be  reasonable.^*  Where  a 
carrier  could  only  deliver  to  a  connecting  carrier  through  certain  joint  stock  yards,  a 
shipper  cannot  demand  deliver}^  to  such  carrier  a,nd  insist  upon  delivery  at  the  initial 
carrier's  own  vards."^ 

§  8.  Loss  or  injury  to  goods.-'^ — At  common  law,-^  a  carrier  is  liable  for  loss 
or  injury  to  goods  irrespective  of  negligence  -^  unless  directly  traceable  to  an  act  of 
God.  tlie  public  enemy,  or  the  shipper's  negligence.-"  x\n  act  of  God  to  constitute 
a  defe]ise  must  be  the  proximate  cause  of  the  loss,'"  and  tlie  carrier  must  be  free 
from  contributory  negligence.^^  But  in  some  states  the  loss  must  have  been  the 
probable  consecpiences  of  the  negligent  act  to  defeat  the  defense.^-     The  burden  is 


to  the  jury.     Chicago,  etc.,  R.  Co.  v.  Chestnut 
Bros.    [Ky.]    89  S.  W.   298. 

23.  See  5  C.  L.  517.  And  see,  also,  ante, 
§   3. 

24.  Hence  may  transfer  stock  through  the 
Union  Stockyards.  Texas  &  P.  R.  Co.  v. 
Scott   [Tex.  Civ.  App.]   90  S.  W.   532. 

25.  Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  308,  90  S.  W.  530. 

26.  See  5  C.  L.   518. 

27.  The  common-law  liabilities  of  car- 
riers apply  to  interstate  shipments.  Ficklin 
V.   Wabash  R.   Co.    [Mo.  App.]    93  S.  W.   847. 

2S.  Evidence  that  the  driver  of  a  cab  was 
competent  and  had  a  good  reputation  as  a 
competent  driver  is  immaterial.  Lewark  v. 
Parkinson  [Kan.]  85  P.  601.  Where  the  re- 
lation of  common  carrier  still  continued  as 
to  goods  placed  upon  a  dock,  the  carrier  is 
liable  for  damage  to  goods  due  to  a  collapse 
of  the  dock,  irrespective  of  negligence. 
Rosenstein  v.  Vogemann  [N.  Y.]  77  N.  E.  625. 
Unusual  rusli  of  business  is  no  defense  for 
failure  to  transport  cattle  with  care.  Texas 
&  P.  R.  Co.  v.  Felker  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  308,  90  S.  W.  530.  Where  a. carrier 
accepts  goods  and  undertakes  to  deliver 
them,  there  is  an  implied  promise  to  carry 
safely  and  to  do  so  witliout  delay.  Indiana, 
etc.,  R.  Co.  V.  Empire  Rubber  Mfg.  Co.,  118 
111.   App.   652. 

39.  Southern  R.  Co.  v.  Levy  [Ala.]  39  So. 
95;  Wabash  R.  Co.  v.  Sharpe  [Neb.]  107  N. 
W.  758.  Liable  for  damage  to  goods  w^hile 
detained  bj-  custom-house  officials  where  it 
had  contracted  to  deliver  imported  goods 
in  bond  at  an  internal  port  of  entry.  Cownie 
Glove  Co.  V.  Merchants'  Dispatch  Transp. 
Co.    [Iowa]    106  N.  W.   749. 

jVegligeuce  of  shipper:  Horse  tied  too 
long.  Ames  v.  Fargo,  99  N.  Y.  S.  994.  Over- 
loaded stock  cars  resulting  in  suffocation. 
Ficklin  &  Son  v.  Wabash  R.  Co.  [Mo.  App.] 
92  S.  W.  347.  Stock  negligently  confined  in 
pens  longer  than  was  necessary.  Illinois 
Cent.  R.  Co.  v.  Holt  [Ky.]  92  S.  W.  540. 
AVhere  fruit  car  is  iced  by  shipper  it  will  be 
presumed  that  heating  was  due  -to  his  neg- 
ligence in  absence  of  evidence  to  tlie  con- 
trary. Chi9ago,  I.  &  L.  R.  Co.  v.  Reyman 
[Ind.]  76  N.  E.  970.  In  an  action  for  loss  of 
horse  by  fire,  shipper  held  not  negligent  in 
bedding  with  stravv-  and  in  leaving  the  door 
partially  open.  Trexler  v.  Baltimore  &  O. 
R.  Co.,  28  Pa.  Super.  Ct.  198.  An  instruction 
for  defendant  if  stock  car  was  improperly' 
bedded  properly  refused  where  evidence  did 


not  show  that  shipper  bedded  it.  Texas  & 
P.  R.  Co.  V.  Dishman  [Tex.  Civ.  App.]  91  S. 
W.  828.  Proof  of  condition  of  pens  is  not 
material  where  the  shipper  unnecessarily 
confined  his  stock  therein.  Illinois  Cent. 
R.  Co.  V.  Holt  [Ky.]  92  S.  W.  540.  Burden  is 
on  carrier  to  prove  negligence  of  the  ship- 
per. St.  Louis,  etc.,  R.  Co.  v.  Berry  [Tex. 
Civ.  App.]  93  S.  W.  1107.  Negligence  of  ship- 
per is  a  good  defense  although  the  carrier  is 
also  negligent.  Houston,  etc.,  R.  Co.  v 
Burns  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  181, 
90  S.  W.  688;  Ficklin  &  Son  v.  Wabash  R. 
Co.  [Mo.  App.]  92  S.  W.  347.  Contra.  "Walter 
V.  Alabama  Great  So.  R.  Co.,  142  Ala.  47^. 
39  So.   87. 

30.  If  insanity  be  regarded  as  an  act  of 
God,  yet  ■wliere  it  merely  rendered  tlie  en- 
gineer reckless  and  heedless,  it  does  not  re- 
lieve the  carrier.  Central  of  Georgia  R.  Co. 
v.  Hall,  124  Ga.  322,  52  S.  E.  679. 

31.  Pinkerton  v.  Missouri  Pac.  R.  Co.  [Mo. 
App.]  93  S.  W.  849.  Negligent  delay  sub- 
jected goods  to  a  cyclone.  Alabama  Great  So. 
R.  Co.  v.  Quarles  [Ala.]  40  So.  120.  Delayed 
shipment  overtaken  by  flood.  Green-Wheeler 
Shoe  Co.  V.  Chicago,  etc.  R.  Co.  [Iowa]  lOG 
N.  W.  498;  Wabash  R.  Co.  v.  Sharpe  [Neb.] 
lOJ  N.  W.  758.  Stock  negligently  exposed  to 
inclement  weather.  Atcliison,  etc.,  R.  Co.  v. 
Nation  [Tex.  Civ.  App.]  92  S.  W.  823.  Delay 
is  not  excused  by  the  freezing  of  water 
tanks  wliere  carrier  was  negligent.  Rogers 
v.  Texas  &  P.  R.  Co.  [Tex.  Civ.  App.]  94  S.  W. 
158.  Where  carrier  has  warning  of  ap- 
proaching flood  it  must  exercise  care  com- 
mensurate with  the  situation.  Elam  v.  St. 
Louis,  etc.,  R.  Co.  [Mo.  App.]  93  S.  W.  851. 
Evidence  held  sufficient  to  take  to  the  jury 
the  question  whether  defendant  was  negli- 
gent in  failing  to  remove  cars  containing 
goods  to  a  place  of  safetj'  after  it  knew  of 
the  approach  of  the  flood  wliich  injured 
tliem.  Pinkerton  v.  Missouri  Pac.  R.  Co.  [Mo. 
App.]   93  S.  W.   849. 

32.  If  negligence  of  the  carrier  niing'.'^r^ 
,vith  the  act  as  a  co-operative  cause,  tin- 
carrier  is  liable  provided  the  resulting  loss 
is  v,-ithin  the  probable  consequences  of  tlie 
negligent  act.  Pinkerton  v.  Missouri  Pac. 
R.  Co.  [Mo.  App.]  93  S.  W.  849.  Strike  held 
no  excuse  for  failure  to  remove  cars  con- 
taining goods  to  a  place  of  safety  after  de- 
fendant learned  of  the  approacli  of  tlie  flood 
which  damaged  them.  Id.  Negligent  delay 
does  not  render  a  carrier  liable  for  loss  by 
flood  which  could  not  be  anticipated.     Elam 
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upon  the  carrier  to  show  that  tlie  loss  was  due  to  act  of  God,-^''  and,  in  the  ahsence  of 
staiutt'."*  it  then  devolves  upon  tlie  plaintiff  to  show  concttrrent  negligence  on  the 
part  of  the  carrier.^"  A  carrier  is  liable  for  misrouting^^  and  for  misdelivery.^^ 
Where  goods  are  shipped  by  the  consignor  as  an  inferior  class,  vathout  fraudtdent 
intent,  recovery  can  be  had  as  for  that  class,"^  but  if  the  value  be  concealed  by  arti- 
fice, no  recovery  can  be  had.^^ 

§  9.  Delivery  hy  carrier  and  storage  at  destination.'^^ — A  carrier's  liability 
does  not  end  upon  the  arrival  of  the  goods  at  their  destination/^  but  continues  until 
tliev  have  been  accepted  by,*-  or  tendered  to,*^  the  consignee,  or  have  been  placed 
in  the  usual  and  convenient  place  for  delivery,**  and  the  consignee  has  had  a  reason- 
able time  to  remove  tliem.*^  In  some  states  the  liability  continues  until  notice  of 
arrival  has  been  given,*^   and  the  consignee  has  had  reasonable  time   thereafter 


V.   St.  Louis,  etc.   R.  Co.    [Mo.   App.]    93   S.  W. 
S.51. 

33.  Elam  V.  St.  Louis  &  S.  F.  R.  Co.  [Mo. 
App.]  93  S.  W.  851.  Carri(_'r  is  not  required 
to  g-o  further  and  show  affirmatively  that 
it  was  guilty  of  no  negligence.     Id.. 

34.  Under  Civ.  Code  1895,  §  2265,  carrier 
must  disprove  contributory  negligence.  Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124  Ga.  322,  52 
S.   E.   679. 

35.  Elam  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  93  S.  W.  851.  Evidence  that  day  before 
injury  to  plaintiff's  goods  by  flood  the  water 
had  readied  an  abnormal  stage  held  insuffi- 
cient to  authorize  finding  of  negligence.     Id. 

36.  Carrier  is  liable  for  damages  result- 
ing from  deviation  from  the  contract  of  ship- 
ment as  where  delivered  to  another  carrier 
instead  of  transporting  by  own  route.  Allen 
V.  Wells,  Fargo  &  Co.,  95  N.  Y.   S.   597. 

37.  Failure  of  shipper  to  accompany  and 
unload  as  per  contract  does  not  relieve  a 
carrier  for  misdelivery.  Southern  R.  Co.  v. 
Webb,  143  Ala.  304,  39  So.  262.  The  right  of 
carrier  to  retain  goods  until  tlie  freight  is 
paid  is  no  defense  for  misdelivery.  Id.  An 
alteration  In  contract  of  sliipment  bj'  an  un- 
authorized agent  of  shipper  is  no  excuse  for 
misdelivery.     Id. 

38.  Where  a  box  of  pictures  is  billed  and 
rated  as  glass  and  shipped  witli  liousehold 
effects,  in  the  absence  of  actual  fraud,  the 
carrier  is  liable  as  for  a  box  of  household 
glass.  Bottum  v.  Charleston,  etc.,  R.  Co. 
[S.  C]  51  S.  E.  985.  Carrier  was  under  no 
obligation  to  inquire  furtlier  as  to  the  con- 
tents. Id.  In  an  action  to  recover  for  the 
loss  of  a  box  of  pictures  sliipped  as  glass, 
e\-idence  of  the  actual  contents  is  admissible 
.althougli  recovery  can  be  had  only  as  for 
glass.     Id.. 

39.  Not  liable  for  loss  of  a  package  con- 
taining money  where  it  is  so  ■wrapped  in  old 
newspaper  as  to  conceal  its  value.  Gilman  v. 
Postal  Tel.   Co.,  48  Misc.  372,  95  X.  Y.  S.   564. 

40.  See  5   C.   L.   518. 

41.  Where  contract  failed  to  design.ate  the 
destination,  but  preceding  tlie  agreement  a 
tender  for  shipment  to  a  certain  place  is  re- 
cited, whicli  place  is  endorsed  on  the  back 
as-  the  destination,  such  point  construed  as 
the  destination.  Lee  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  991  Bushnell  v.  V.'abash  R. 
Co.    [Mo.  App.]    94   S.  W.   1001. 

42.  V/here  cars  were  placed  on  consignee's 
spur  track  and  he  had  assumed  dominion 
over   them   by    removing   a   part   of   the   con- 


tents and  placing  locks  on  tlie  cars,  there 
was  a  delivery,  and  carrier  is  not  liable  as 
warehouseman.  Vaughn  v.  New  York,  etc., 
R.  Co.  [R.  I.]  61  A.  695.  An  instruction  mak- 
ing defendant  liable  for  loss  occurring  dur- 
ing a  reshipnient  after  they  had  reached 
destination  and  been  delivered  is  erroneous. 
Illinois  Cent.  R.  Co.  v.  Holt  [Ky.]  92  S.  W. 
540. 

43.  Upon  tender  of  the  goods  to  the  con- 
signee, the  relation  of  carrier  ceases.  Adler 
V.  Weir,  96  N.  Y.  S.  736  The  fact  that  the 
goods  are  in  a  damaged  condition  or  some 
are  missing  does  not  justify  the  consignee 
in  rejecting  the  entire  shipment.  Central 
of  Georgia  R.  Co.  v.  Montmollen  [Ala.]  39  So. 
820.  But  where  goods  are  permitted  to  re- 
main for  nearly  a  year  in  possession  of  the 
terminal  carrier  and  was  greatly  damaged, 
the  shipper  need  not  accept  an  offered  re- 
turn. Cincinnati,  etc.,  P.  R.  Co.  v.  Stout  [Ky.] 
90  S.  W.  258.  Where  an  offer  to  deliver  has 
been  proven,  the  consignee  can  only  recover 
for  damage  done  or  for  the  goods  lost,  and 
must  prove  such  damage  or  value  of  the  lost 
goods.  Central  of  Georgia  R.  Co.  v.  Mont- 
mollen  [Ala.]   39  So.  820. 

44.  It  is  the  dutj^  of  the  common  carrier, 
not  only  to  safely  carry  property  to  its  des- 
tination, but  to  take  it  to  the  place  pro- 
vided at  that  point  for  delivery  of  similar 
property  and  tliere  place  it  in  a  position  of 
accessibility.  Russell  Grain  Co.  v.  Wabash 
R.  Co.,  114  Mo.  App.  488,  89  S.  TV.  908.  Sale 
of  goods  before  delivery  does  not  relieve  the 
carrier  from  the  duty  to  place  goods  in  a 
position  of  accessibility.  Id.  An  unqualified 
refusal  by  consignee  to  accept  delivery  is  a 
waiver  of  the  right  to  insist  on  delivery  at 
the  usual  place  of  delivery.  Central  of 
Georgia  R.  Co.  v.  Montmollen  [Ala.]  39  So. 
820. 

45.  A  carrier's  lia'oility  as  such  ceases 
when  the  goods  arrive  at  their  destination 
and  the  consignee  has  had  a  reasonable  time 
to  remove.  Bowdon  v.  Atlantic  Coast  Line 
R.  Co.  [Ala.]  41  So.  294;  Arkansas  So.  R.  Co. 
V.  German  Nat.  Bank   [Ark.]    92  S.  W.   522.. 

40.  Whether  defendant  attempted  to  give 
notice  to  consignee  of  arrival  of  goods  held 
immaterial  where  the  goods  were  destroyed 
within  a  few  hours  after  arrival  and  it  ap- 
peared the  consignee  was  out  of  town. 
Braunton  v.  Southern  Pac.  Co.  [Cal.  App.]  83 
P.  '265.  The  duty  of  a  common  carrier  by 
water  to  give  notice  held  not  relieved  by 
contract    requiring    the    consignee    to    Inime- 
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to  remove  the  goods.  After  which  time  the  carrier  becomes  liable  as  warehouseman 
only.^'  A  shipper  need  not  accept  a  delivery  before  the  shipment  reaches  its 
destination  to  lessen  the  damages.*^  A  wrongful  refusal  to  deliver/^  or  a  misde- 
livery,^°  renders  the  carrier  liable,  and  hence  it  may  take  all  necessary  and  reason- 
able precaution  to  protect  itself.^^  A  vendor  as  against  the  carrier  may  stop  tlie 
shipment  in  transitu  upon  notice,  jvithout  regard  to  the  solvency  of  the  consignee." 


diately  take  goods  from  the  ship  and  pro- 
viding that  they  might  be  landed  at  his  risk 
if  he  failed.  Rosenstein  v.  Vogemann  [N. 
Y.]  77  N.  E.  625.  Where  a  box  is  addressed 
"Wm.  Wood  &  Co.,  New  York"  and  the  ship- 
ping ticket  read  "W.  Wood,  N.  Y.,"  a  notice 
sent  to  a  "W.  Wood"  selected  at  random  from 
among  forty  such  names  in  the  directory  is 
insufficient.  Wood  v.  Baltimore  &  O.  R.  Co., 
48  Misc.   642,   96   N.  Y.   S.   1S4. 

47.  Where  goods  are  to  be  delivered  sub- 
ject to  shipper's  order  and  the  legal  holder 
of  the  bill  of  lading  does  not  appear,  the 
carrier  may  store  with  the  designated  com- 
pany with  directions  to  deliver  subject  to 
shipper's  order.  Arkansas  Southern  R.  Co. 
V.  Oilman  Nat.  Bank  [Ark.]  92  S.  W.  522. 
Where  the  carrier  has  no  depot  or  ware- 
house at  the  place  of  destination,  it  may 
warehouse  the  freight  in  cars  on  the  side 
track.  Gratiot  St.  Warehouse  Co.  v.  St. 
Louis,  etc.,  R.  Co.  [111.]  77  N.  B.  675.  Not 
liable  as  a  common  carrier  after  notice  of 
arrival  has  been  given  and  the  consignee 
has  had  reasonable  time  to  remove,  but  as 
warehouseman.  Becker  v.  Pennsylvania  R. 
Co.,    109   App.  Div.    230,    96  N.   Y.   S.   1. 

48.  A  shipper  is  not  obliged  to  receive 
stock  before  they  reach  their  distination  al- 
though notified  that  some  are  sick.  Hous- 
ton, etc.,  R.  Co.  V.  Burns  [Tex.  Civ.  App.] 
14  Tex.  Ct.   Rep.  181,  90  S.  W.  688. 

49.  A  provision  that  the  carrier  should 
not  be  liable  for  damages  on  account  of  any 
demand  for  greater  freight  rate  than  con- 
tracted for,  but  should  refund  upon  notice, 
does  not  relieve  from  liability  for  damages 
for  wrongful  withholding  for  refusal  to  pay 
excessive  rate  demanded.  Southern  Kansas 
R.  Co.  V.  Burgess  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  191,  90  S.  W.  189.  A  carrier 
failing  to  deliver  goods  to  the  legal  holder 
of  a  negotiable  bill  of  lading  upon  the  pro- 
duction thereof  is  liable  for  the  damage  sus- 
tained. Kirbji's  Dig.  §§  530,  531.  Arkansas? 
So.  R.  Co.  V.  German  Nat.  Bank  [Ark.]  92  S. 
W.  522.  The  fact  that  the  terminal  carrier 
has  not  received  the  way  bill  from  the  con- 
necting carrier  constitutes  no  ground  for  re- 
fusing to  deliver  to  consignee.  Bowdon  v. 
Atlantic  Coast  Line  R.  Co.   [Ala.]    41  So.   294. 

50.  Liable  for  delivery  of  goods  sent  C. 
O  D.  without  receiving  the  money.  Golightly 
V.  State  [Tex.  Cr.  App.]  90  S.  W.  26.  De- 
livery of  goods  to  a  person  of  the  same  name 
as  the  consignee  without  notice  of  the  true 
consignee  is  not  an  actionable  misdelivery. 
Singer  v.  Merchants'  Dispatch  Transp.  Co. 
[Mass.]  77  N.  E.  882.  Mere  fact  that  the 
names  of  the  consignor  and  consignee  are  the 
same  does  not  charge  the  carrier  that  they 
are  the  same  person.  Id.  An  agent  deliver- 
ing goods  to  one  whose  name  corresponds  to 
that  of  the  consignee  is  not  charged  with  the 
knowledge  that  consignor  has  been  sending 
goods    so    addressed    to    one    of    a    different 


name.  Id.  The  consignee  is  presumably  the 
owner  of  the  goods,  and  the  carrier  may  de- 
liver them  to  lilm  in  the  absence  of  notice 
of  a  limitation  of  his  right  to  them  In  favor 
of  an  adverse  claimant.  Nashville,  etc.,  R.  Co. 
V.  Grayson  Co.  Nat.  Bank  [Tex.]  93  S.  W.  431. 
In  the  absence  of  a  stipulation  therein  to  the 
contrary,  the  carrier  may  deliver  the  goods 
to  the  consignee  without  requiring  him  to 
produce  the  bill  of  lading.  Id.  A  carrier  is 
liable  to  a  bona  flde  holder  of  the  bill  of  lad- 
ing where,  without  the  production  of  the 
bill,  it  delivers  the  goods  to  one  not  en- 
titled thereto.  Nashville,  etc.,  R.  Co.  v.  Gray- 
son County  Nat.  Bank  [Tex.  Civ.  App.]  91 
S.  W.  1106.  Where  receipt  provides  for  de- 
livery without  the  production  of  a  receipt 
or  bill  of  lading,  the  shipper  cannot  com- 
plain of  a  delivery  so  made.  Singer  v.  Mer- 
chants' Dispatch  Transp.  Co.  [Mass.]  77  N. 
E.  882.  Where  a  shipment  is  under  a  bill  of 
lading  to  be  delivered  "to  the  order  of  the 
shipper"  a  delivery  to  the  person  "notified" 
without  order  renders  carrier  liable.  Gen- 
eral Elec.  Co.  v.  Southern  R.  Co.  [S.  C]  51 
S.  E.  695.  To  constitute  an  unlawful  deliv- 
ery, the  carrier  must  part  with  possession, 
and  permitting  an  unauthorized  inspection 
by  a  third  person  does  not  render  tlie  carrier 
liable  in  conversion.  Dudeey  v.  Chicago,  etc., 
P.  R.  Co.,  58  W.  Va.  604,  62  S.  E.  718.  A  car- 
rier is  liable  for  delivery  to  one  other  than 
the  consignee  unless  such  person  is  the  true 
owner  and  makes  timely  demand.  Atlantic 
&  B.  R.  Co.  v.  Howard  Supply  Co.  [Ga.]  54 
S.  E.  530.  Liable  for  delivery  of  hogs  con- 
trary to  contract  of  shipment.  Soutliern  R. 
Co.  V.  Webb  [Ala.]  41  So.  420.  In  an  action 
for  delivery  of  goods  w^ithout  an  order  from 
the  shipper  as  provided  in  bill  of  lading,  a 
contract  between  the  shipper  and  the  per- 
son to  whom  the  goods  were  delivered 
whereby  such  person  would  have  become  the 
owner  by  accepting  the  rejected  draft  is  im- 
material. General  Electric  Co.  v.  Southern 
R.  Co.   [S.  C]   51  S.  E.  695. 

51.  May  require  the  production  of  the  bill 
of  lading.  Nashville,  etc.  R.  Co.  v.  Grayson 
County  Nat.  Bank  [Tex.  Civ.  App.]  91  S.  W. 
1106.  Where  a  shipment  was  consigned  to 
a  certain  city  to  be  delivered  at  a  port,  the 
carrier,  in  the  absence  of  special  contract, 
has  no  right  to  demand  the  bill  of  lading 
until  delivered  at  the  port.  George  &  Co.  v. 
Louisville  &  N.  R.  Co.  [Miss.]  40  So.-  486. 
Where  a  bill  of  lading,  providing  that  unless 
signed  the  goods  would  be  carried  under 
common-law  liability,  was  unsigned,  a  pro- 
vision therein  for  surrender  of  bill  of  lad- 
ing, was  not  binding.     Id. 

52.  Carrier  held  liable  for  delivery  ac- 
cording to  original  order.  Faust  v.  Southern 
R.  Co.  [S.  C]  54  S.  E.  566.  Notice  to  stop 
goods  in  transitu  given  to  one  authorized  to 
accept  freight  charges  and '  issue  yard  or- 
ders is  sufficient  to  bind  the  carrier.     Id. 
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Liability  for  conversions^ — ^Where  there  is  a  refusal  to  deliver  without  legal 
excuse,^*  or  a  misdelivery,  the  carrier  is  liable  in  conversion.^^  To  constitute  a  mis- 
delivery there  must  be  an  actual  or  constructive  delivery  to  another.^*'  Delay  is  not 
a  conversion.^  ^  The  sale  of  perishable  property  upon  refusal  of  the  consignee  to 
accept  delivery,^®  if  made  according  to  statute/''  is  not  a,  conversion.  Where  a  sale 
has  been  legally  rescinded,  a  carrier  is  not  liable  in  conversion  to  the  consignee  in 
returning  the  goods.°°  In  the  absence  of  a  tortious  dealing  with  the  goods,®^  a 
carrier  is  not  guilty  of  conversion  until  a  demand  is  made  and  refused.®-  Con- 
version not  being  predicated  upon  the  contract  of  shipment,  a  provision  therein 
that  claims  for  losses  must  be  presented  within  a  specified  time  does  not  control.^^ 
§  10.     Liability  of  carrier  or  conneciing  carrier.^^  • 

§  11.  Limitation  of  liability.^^ — A  shipper  has  a  right  to  have  his  goods  car- 
ried without  any  restrictions  whatever.^''  But  in  the  absence  of  constitutional,®^ 
Federal,®*  or  state  statutory  restrictions,®^  in  most  states,  a  carrier  may  restrict  its 


53.     See  5  C.  L.  519. 

S-J.  A  reasonable  qualified  refusal  to  de- 
liver does  not  constitute  conversion.  Louis- 
ville &  N.  R.  Co.  V.  Britten  [Ala.]  39  So.  585. 
The  reasonableness  of  a  refusal  to  deliver 
goods  without  the  production  of  a  bill  of 
lading  is  for  the  jury.  Id.  The  failure  of  a 
carrier  to  deliver  goods  according  to  con- 
tract, in  tlae  absence  of  a  lawful  excuse,  con- 
stitutes conversion.  Atchison,  etc.,  R.  Co.  v. 
Schriver  [Kan.]  84  P.  119.  The  fact  that  the 
party  notified  of  its  arrival  removes  the 
goods  witliout  carrier's  knowledge,  is  not  a 
lawful  excuse.  Id.  Nor  is  an  illegal  claim 
to  the  property  by  a  third  party.  Id.  Nor 
the  representation  of  such  person  that  he  ex- 
pects to  be  able  to  settle  with  the  shipper  in 
a  few  days.  Id.  -4.  refusal  to  deliver  with- 
out payment  of  freight  charges  constitutes 
conversi<)n  where  the  damages  caused  by 
negligent  delay  exceeds  the  freight  due. 
Missouri  Pac.  R.  Co.  v.  Peru-Van  Zandt  Im- 
plement Co.  [Kan.]  85  P.  408.  Mere  proof  of 
failure  to  deliver  does  not  constitute  con- 
version. Rosenfeld  v.  Central  Vermont  R. 
Co.,  97  N.  Y.  S.  905. 

55.  A  carrier  is  liable  in  conversion  for 
misdelivery  of  goods  Irrespective  of  good 
faith,  and  it  is  no  defense  that  the  goods 
Tv^ere  delivered  in  accordance  with  way-bill 
received  from  connecting  carrier.  Mer- 
chants' &  Miners'  Transp.  Co.  v  Moore  &  Co., 
124  Ga.  482,  52  S.  E.  802.  The  delivery  of 
goods  to  one  other  than  an  indorsee  of  the 
bill  of  lading  is  conversion.  Fishomingo  Sav. 
Inst.  V.  Johnson,  Nesbitt  &  Co.  [Ala.]  40  So. 
503.  Where  there  has  been  a  misdelivery  i 
amounting  to  conversion,  an  action  ■will  lie 
against  the  carrier  or  the  party  receiving. 
Id.  An  interposition  of  claim  in  a  suit 
against  the  seller  In  which  the  goods  were 
attached  is  an  election.     Id. 

56.  Evidence  insufficient.  Conrad  Schopp 
Fruit  Co.  v.  Missouri  Pac.  R.  Co.,  115  Mo.  App. 
353,  91  S.  W.  402. 

57.  Failure  of  a  carrier  to  deliver  goods 
within  the  time  specified  in  the  contract  of 
carriage  does  not  amount  to  a  conversion. 
Clark  v.  American  Exp.  Co.  [Iowa]  106  N.  W. 
642.  A  demand  and  refusal  thereof  on  the 
day  when  the  goods  should  have  arrived 
does  not  constitute  a  conversion.  Id.  "Where 
a  trunk  was  lost  but  later  found  and  ten- 
dered plaintiff  by  an  express  company  there 


was  no  conversion  and  the  latter  was  liable 
only  for  delay.  Wells,  Fargo  &  Co.  v.  Han- 
son [Tex.  Civ.  App.]  91  S.  W.  321.  The  con- 
signee cannot,  by  declining  to  accept  a  de- 
layed shipment  from  the  carrier,  convert  him 
into  a  tort-feasor,  and  hold  him  liable  in 
trover  for  the  value  of  the  property.  Illinois 
Cent.  R.  Co.  v.  Johnson  [Tenn.]  94  S.  W.  600. 
5S.  Where  the  owner  of  perishable  goods 
notifies  the  carrier  that  he  renounces  all 
claim  to  them  and  will  hold  the  company  for 
a  conversion,  a  sale  by  the  carrier  to  pre 
vent  a  total  loss  does  not  constitute  a  con- 
version. Dudley  v.  Chicago,  etc.,  R.  Co.,  58 
W.  Va.  604,  52  S.  B.  718. 

59.  Carrier  failing  to  comply  with  Rev.  St. 
1S95,  §§  328,  331,  authorizing  sale  of  perish- 
able property,  remaining  after  its  arrival  un~ 
til  in  danger  of  depreciation,  at  pablic  auu 
tion  after  five  days'  notice  is  guilty  of  con- 
version. Carter  &  Corey  v.  Internationa^ 
etc.,  R.  Co.   [Tex.  Civ.  App.]   93  S.  W.  681. 

60.  Stafsky  v.  Southern  R."  Co.,  143  Ala. 
372,  39  So.  132.  Especially  is  the  consignee 
estopped  to  clailn  conversion  where  he  re- 
fused to  accept  delivery.     Id. 

61.  In  case  of  misdelivery  no  demand  is 
necessary.  Merchants'  &  Miners'  Transp.  Co. 
V.  Moore  &  Co.,  124  Ga.  482,  52  S.  E.  802. 

62.  Louisville  &  N.  R.  Co.  v.  Britton 
[Ala.]  39  So.  585.  Where  goods  are  subject 
to  shipper's  order,  an  order  duly  accepted  by 
the  carrier  directing  a  diversion  constitutes 
a  demand.  Atchison,  etc.,  R.  Co.  v.  Schriver 
[Kan.]  84  P.  119. 

63.  Merchants'  &  Miners'  Transp.  Co.  v. 
Moore  &  Co.,  124  Ga.  482,  52  S.  E.  802. 

64.  See  ante,   §  3. 

65.  See  5  C.  L.  520. 

66.  Ficklin  v.  Wabash  R.  Co.  [Mo.  App.] 
93  S.  W.  847. 

67.  Nebraska  constitution  forbids  limita- 
tion of  liability.  Wabash  R.  Co.  v.  Sharpe 
[Neb.]   107  N.  W.  758. 

6S.  A  provision  in  a  contract  of  interstate 
shipment  of  stock  relieving  the  company 
from  liability  for  failure  to  unload  and  feed 
according  to  Rev.  St.  U.  S.  §  4386  [U.  S.  Comp. 
St.  1901,  p.  2995].  Reynolds  v.  Great  Northern 
R.  Co,  40  Wash.  163,  82  P.  161.  A  provision 
in  a  contract  of  interstate  shipment  of  stock 
that  the  shipper  shall  unload  the  stock  at  his 
own  risk  does  not  relieve  the  carrier  from 
liability  for  confining  the  cattle  contrary  to 
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common-law  liability  by  special  contract.'^"  Generally  a  carrier  is  not  permitted  to 
contract  against. losses  due  to  its  negligence/^  although  a  few  states  permit  contracts 
except  as  against  "gross"  negligence. '^^  Such  special  contract  may  be  contained  in 
the  bill  of  lading  ''^  or  the  receipt/*  and  generally  such  contract,  in  the  absence  of 


Rev.    St.    U.    S.    §    4386    [U.    S.    Comp.    St.    1901, 
p.  2995].     Id. 

69.  Under  Code,.§  2074,  carriers  cannot  re- 
lieve themselves  from  their  common-law  lia- 
bility. Powers  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
105  N.  W.   345. 

70.  Evidence  held  insufficient  to  show  that 
plaintiff  agreed  to  the  limitation  of  liability 
contained  m.  the  bill  of  lading  and  also  to 
show  -what  the  limitation  was.  Jenkins  v. 
Southern  R.  Co.  [S.  C]  53  S.  E.  480.  A  con- 
signee is  not  precluded  from  recovering  un- 
der common-law  liability  by  a  special  con- 
tract limiting  liability  made  after  loss  and 
with  the  understanding  that  it  was  not  to 
affect  the  consignee.  Frazier  v.  Charleston  & 
W.  C.  R.  Co.   [S.  CJ   52  S.  E.  964. 

71.  Ficklin  v.  Wabash  R.  Co.  [Mo.  App.] 
93  S.  "W.  861;  Jones  v.  Quincy,  etc.,  R.  Co. 
[Mo.  App.]  94  S.  W.  735;  Jones  v.  St.  Louis  & 
S.  F.  R.  Co.,  115  Mo.  App.  232,  91  S.  W.  158. 
Hog  shipment.  Griffin  v.  Wabash  R.  Co.,  115 
Mo.  App.  549,  91  S.  W.  1015;  Ratliff  v.  Quincy, 
etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  1005;  South- 
ern Kan.  R.  Co.  v.  Burgess  Go.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  191,  90  S.  W.  189; 
Louisville  &  N.  R.  Co.  v.  Smitha  [Ala.]  40  So. 
117;  Southern  R.  Co.  v.  Levy  [Ala.]  39  So. 
95;  Central  of  Georgia  R.  Co.  v.  Hall,  124 
Ga.  322,  52  S.  B.  679;  Ames  v.  Fargo,  99  N. 
Y.  S.  994.  A  carrier  liable  for  the  escape  of 
animals  beyond  the  terminus  of  its  line  due 
to  failure  to  furnish  sufficient  cars  notwith- 
standing a  special  contract  limiting  its  lia- 
bility to  the  end  of  its  road.  Jones  v.  St. 
Louis  &  S.  F.  R.  Co.,  115  Mo.  App.  232,  91  S. 
W.  158.  And  though  the  shipper  undertook 
to  inspect  the-car.  Id.  A  carrier  is  liable  for 
losses  due  to  negligence  in  providing  a  safe 
car  as  contracted,  although  loss  occurs  be- 
yond the  line  against  which  it  has  limited 
its  liability.  Kibby  v.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  717,  105  N.  W..  769. 
It  is  negligence  for  a  carrier  to  unload  coal 
so  near  to  a  shipment  of  apples  as  to  injure 
them  by  the  dust.  Hurst  v.  St.  Louis  &  S.  P. 
R.  Co.  [Mo.  App.]  94  S.  W.  794.  A  contract 
limiting  defendant's  liability  to  the  value  of 
the  goods  at  the  place  of  shipment  is  invalid 
as  against  negligence.  Entitled  to  recover 
the  value  at  place  of  delivery.  Rhymer  v. 
Delaware,  L.  &  W.  R.  Co.,  27  Pa.  Super.  Ct. 
345.  A  contract  limiting  liability  for  delay 
to  the  extra  expense  of  feeding  the  stock  is 
void  where  such  delay  was  caused  by  negli- 
gence. Fulbright  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  992;  Bushnell  v.  Wabash  R. 
Co.  [Mo.  App.]  94  S.  W.  1001.  A  contract  re- 
lieving a  carrier  from  liability  for  delays 
will  be  enforced  only  as  to  delays  not  due 
to  negligence.  Bushnell  v.  Wabash  R.  Co. 
[Mo.  App.]  94  S.  W.  1001.  Exemption  from 
liability  for  loss  in  consequence  of  escape  of 
stock  througla  doors  or  openings  in  cars  held 
not  to  apply  where  escape  is  due  to  carrier's 
negligence.  McFall  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  570.  A  provision  that  car- 
rier will  not  be  liable  tor  damages  resulting 
from  the  suffocation  of  animals  in  transit 
does  not  release  It  from  liability  where  suf- 


focation is  directly  caused  by  its  own  neg- 
ligence, as  w^iere  it  is  due  to  delay.  Id.  Held 
not  negligence  for  the  carrier  not  to  fur- 
nish an  attendant  ■with  a  valuable  horse  be- 
ing shipped.  Ames  v.  Fargo,  99  N.  Y.  S.  994. 
Evidence  held  insufficient  to  show  that  the 
injury  was  due  to  defect  in  car.  Yazoo  &  M. 
V.  R.  Co.  V.  Cox  [Miss.]  40  So.  547.  Evidence 
that  the  car  had  been  jerked,  that  the  horse 
was  injured  by  a  blow  on  the  head  and  that 
an  overhead  hayrack  was  found  down,  is 
sufficient  to  sustain  a  finding  of  negligence. 
Texas  &  P.  R.  Co.  v.  Lusk  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  980,  89  S.  W.  798.  Where  in- 
jury occurs  from  an  excepted  cause,  plaint- 
iff may  sliow  negligence  of  carrier.  Hurst 
v.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.]  94 
S.  W.  794. 

72.  A  common  carrier  of  stock  in  Georgia 
may  limit  its  liabilltj'  to  gross  negligence. 
Central  of  Georgia  R.  Co.  v.  Hall,  124  Ga.  322, 
52  S.  E.  679.  In  West  Virginia  carriers  may 
by  special  contract,  fairly  and  reasonably 
made,  fix  the  value  of  horses  shipped,  upon 
the  consideration  that  the  rates  be  based 
thereon,  except  as  against  gross  negligence. 
Trexler  v.  Baltimore  &  O.  R.  Co.,  28  Pa.  Su- 
per. Ct.  207.  And  where  shipper  accepts  the 
benefit  of  rates,  he  cannot  claim  a  greater 
amount.  Id.  Where,  by  special  contract,  a 
carrier  is  liable  only  for  gross  negligence, 
sudden  insanity  which  by  the  exercise  of 
proper  care  could  not  have  been  foreseen,  is 
a  defense.  Central  of  Georgia  R.  Co.  v.  Hall, 
124  Ga.  322,  52  S.  B.  679.  It  is  a  question  for 
the  jury  whether  the  carrier  by  the»exercise 
of  due  care  could  have  foreseen  the  insanity. 
Id. 

73.  An  acceptance  of  a  bill  of  lading  lim- 
iting liability.  In  consideration  of  a  lower 
rate,  binds  the  shipper.  Trexler  v.  Baltimore 
&  O.  R.  Co.,  28  Pa.  Super.  Ct.  207.  Immate- 
rial that  he  did  not  know  that  the  rate  was 
lower  or  that  the  carrier  would  assume  a 
common-law  liability  if  requested.  Arthur 
V.  Texas  &  P.  R.  Co.  [C.  C.  A.]  139  F.  127. 
Where  a  shipper  accepted  a  bill  of  lading 
given  to  this  agent  and  sued  upon  it  as  the 
contract  of  shipment  he  cannot  relieve  him- 
self from  the  clause  limiting  the  carrier's 
liability  on  the  ground  that  his  agent  was 
unable  to  read.  Missouri,  etc.,  R.  Co.  v.  Pat- 
rick [C.  C.  A.]  144  F.  632.  A  bill  of  lading 
not  signed  by  the  shipper  and  not  otherwise 
shown  to  constitute  a  contract,  cannot  limit 
the  carrier's  liability.  Rev.  St.  c.  114,  §  33. 
Indiana,  etc.,  R.  Co.  v.  Empire  Rubber  Mfg. 
Co.,  118  111.  App.  652.  The  consignee  is  bound 
by  valid  provisions  of  the  bill  of  lading  lim- 
iting the  carrier's  liability  notwithstanding 
the  consignor  had  no  authority  to  make 
such  provision.  Bell  Bros.  v.  Western  &  A. 
R.  Co.   [Ga.]   54  S.  B.  532. 

74.  A  receipt,  stating  that  the  goods  are 
to  be  shipped  according  to  the  "conditions 
and  exceptions  of  the  company's  bill  of  lad- 
ing," does  not  make  the  company's  uniform 
bill  of  lading  a  part  of  the  contract,  no  bill 
being  executed.  Pittsburg,  etc.,  R.  Co.  v. 
Bryant  [Ind.  App.]  76  N.  E.  829.     A  contract 
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fraud  or  concealment,  is  binding"  notwithstanding  the  sldpper  did  not  read  it.'^ 
although  son.ie  states  require  actual  knov.dedge  '''  and  assent.' '  Contracts  limitino- 
liability  must  be  based  upon  a  sutiicient  consideration,'^  although  not  necessarilv 
independent  of  that  supporting  the  general  contract  of  shipment.'^  A  carrier  mav 
contract  against  losses  occurring  on  connecting  lines, '^'^  unless  it  has  undertaken  to 


releasing'  a  carrier  from  liability  in  consid- 
eration of  reduced  rates  must  be  accepted  by 
the  slaipper  or  his  agent.  Hailparn  v.  Joy 
S.  S.  Co.,  99  N.  Y.  S.  464.  Where  the  truck- 
man who  delivered  the  goods  v/as  only  au- 
thorized to  receive  a  receipt  and  the  carrier 
kne-sv  he  was  merely  a  truckman,  he  was  not 
an  agent  to  sign  a  release.     Id. 

75.  Ames  v.  Fargo,  99  N.  Y.  S.  994.  Im- 
materiai  that  the  shipper  did  not  know  of 
the  provision.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter  [Fla.]  39  So.  634.  A  provision  in  a 
bill  of  lading  exempting  the  initial  carrier 
from  liability  for  negligence  of  connecting 
carrier,  held  not  binding  where  it  was  in  fine 
print  and  partly  concealed  by  stamps.  Allen 
&  Gilbert-Ramaker  Co.  v.  Canadian  Pac.  R. 
Co.  [Wash.]  84  P.  620.  A  limitation  of  lia- 
bility, contained  in  a  receipt  is  binding  upon 
the  shipper  in  the  absence  of  fraud,  misrep- 
resentation or  concealment,  irrespective  of 
knowledge.  Hoffman  v.  Metropolitan  Kxp. 
Co.,  97  N.  Y.  S.  838.  Immateri,al  whether 
shipper  was  not  guilty  of  contributory  negli- 
gence In  not  reading.     Id. 

76.  Baltimore  &  O.  R.  Co.  v.  Doyle  [C.  C. 
A.]  142  F.  669.  Must  be  specifically  brought 
to   the   shipper's   knowledge   unless   there  are 

"such  exceptional  circumstances,  as  type, 
color,  etc.,  that  he  must  see.  Id.  Held  tha^ 
where  the  blank  book  furnished  and  used  by 
plaintiff  for  two  years  clearly  set  out  tlie 
stipulation  limiting  the  liability,  he  is 
charged  with  notice.  Gerry  v.  American 
Exp.  Co.,  100  Me.  519,  62  A.  498.  Shipper 
must  have  knov/ledge  of  the  stipulations  in 
an  accepted  voucher  limiting  the  carrier's 
liability  before  he  is  bound  thereby.  Hayes 
v  Adams  Exp.  Co.  [N.  J.  Law]  62  A.  284.  The 
knowledge  tliat  the  rates  depend  upon  the 
value  does  not  charge  him  witli  knowledge 
of  the  limitation.     Id. 

77.  Baltimore  &  O.  R.  Co.  v.  Doyle  [C.  C. 
A.]  142  F.  669.  Immaterial  whether  shipper 
was  negligent  in  not  reading.  Id.  Under 
Civ.  Code  1895,  §  2276,  a  carrier  cannot  limit 
liability  unless  expressly  assented  to  bj'  the 
shipper.  Frasier  v.  Charleston  &  W.  C.  R. 
Co.  [S.  C]  52  S.  E.  964.  A  mere  provision  in 
the  bill  of  lading  is  insufficient.  Id.  Under 
Civ.  Code  1895,  §  2264.  a  carrier  is  prohibited 
from  limiting  its  liability  by  notice  either 
published  or  by  entry  on  receipts  given.  Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124  Ga.  322,  52 
S.  E.  679.  Limitation  in  carrier's  receipt  is 
not  binding  unless  assented  to.  Jolm  Hood 
Co.  V.  American  Pneumatic  Service  Co. 
[Mass.]  77  N.  E.  638.  Such  assent  may  be 
presumed  from  the  fact  that  he  accepted  the 
receipt   witliout  dissenting.      Id. 

78.  Where  the  recited  consideration  is  re- 
duced rates  it  will  be  presumed  that  that 
was  the  consideration  which  induced  the 
shipper  to  release.  Ficklin  v.  "Wabash  R. 
Co.  [Mo.  App.]  92  S.  W.  347.  Where  the 
consideration  is  reduced  rates  there  must  be 
a  different  rate  for  the  release  and  nonre- 
lease    contract.      Ficklin    v.    Wabash    R.    Co. 


:  [Mo.  App]  93  S.  W.  847;  Ficklin  v.  Wa- 
I  bash  R.  Co.  [Mo.  App.]  92  S.  W.  347;  Jones 
I  V.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  94  S.  "W. 
j  735.  Although  sucli  rates  need  not  be  ex- 
'  pressly  offered  to  the  shipper.  Ficklin  v. 
Wabash  R.  Co.  [Mo.  App.]  93  S.  W.  847.  Con- 
tract held  invalid  as  the  rate  was  the  reg- 
ular and  only  one  for  that  class  of  cattle,  al- 
though there  was  a  higher  rate  for  greater 
value.  Id.  Contract  Invalid  as  defendant 
had  only  one  rate  regardless  of  number  and 
value  of  animals.  Ficklin  v.  Wabash  R. 
Co.  [Mo.  App.]  92  S.  W.  347.  See.  also.  Mc- 
Fall  V.  Wabash  R.  Co.  [Mo.  App.]  94  S.  W. 
570.  A  contract  of  carriage  containing  the 
clause  "Tariff  rates  on  this  shipment  *  *  * 
is  thirty  per  cent,  higher  than  the  rates 
herein  named  if  shipment  is  not  made  under 
this  contract,"  is  not  on  its  face  within  the 
interstate  commerce  act  as  not  offering  a 
choice  of  rates.  Chicago,  etc.,  R.  Co.  v.  Hare 
[Ind.  App.]  75  N.  E.  867.  Where  no  rate  is 
mentioned,  the  mere  recital  in  contract  of 
carriage  of  a  limitation  of  liability  coupled 
with  the  fact  that  a  smaller  rate  is  always 
charged  under  such  limitation,  as  published 
pursuant  to  the  interstate  commerce  act. 
raises  no  presumption  that  the  shipper  knew 
of  such  reduced  rate.  Phoenix  Powder  Mfg. 
Co.  V.  Wabash  R.  Co.  [Mo.].  94  S.  W.  235.  In- 
terstate commerce  act  held  to  have  nothing 
to  do  with  action  for  damages  for  loss  of 
explosives,  and  no  Federal  question  involved. 
Id.  A  contract  limiting  a  carrier's  liability 
must  have  a  consideration  other  than  the  de- 
livery of  the  goods  and  the  agreement  to 
transport.  Chicago,  etc.,  R.  Co.  v.  Hare  [Ind. 
App.]  75  N.  E.  867.  A  clause  in  a  contract 
of  shipment,  "Tariff  rate  on  this  shipment  is 
thirty  per  cent,  higi^er  than  herein  named,  if 
shipment  is  not  made  under  this  contract" 
shows  prima  facie  a  consideration.  Id.  A 
contract  limiting  the  carrier's  liability  for 
loss  in  consideration  of  reduced  rates  is 
binding.  Missouri,  etc.,  R.  Co.  v.  Patrick 
[C.  C.  A.]  144  F.  632.  Where  there  is  only 
one  posted  rate  under  the  interstate  com- 
merce act,  a  contract  based  on  reduced  rates 
is  void.  Griffin  v.  T\''abash  R.  Co.,  115  Mo. 
App.  549,  91  S.  W.  1015.  A  rate  posted  and 
torn  down  is  not  an  established  rate  under 
tlie  act.  Id.  A  reduced  rate  is  sufficient  to 
support  a  limitation  of  liability  for  delay  to 
the  expense  of  food  for  stock  during  such 
delay.  Fulbright  v.  Wabash  R.  Co.  [Mo. 
App.]  9  4  S.  W.  992. 

79.  Hatch  v.  Minneapolis,  etc.,  R.  Co.  [N. 
D.]  107  N.  W.  1087.  Where  the  contract  lim- 
iting the  carrier's  liability  is  a  part  of  the 
general  contract  of  carriage  there  need  be 
no  separate  consideration.  Arthur  v.  Texas 
&  P.  R.  Co.   [C.  C.  A.]   139  F.  127. 

SO.  Pittsburg,  etc.,  R.  Co.  v.  Brayant  [Ind. 
App.]  75  N.  E.  829;  Kibby  v.  Michigan  Cent. 
R.  Co.  [Mich.]  12  Det.  Leg.  N.  717,  105  N.  "W. 
769.  Tlie  right  of  connecting  carriers  to 
limit  liability  to  damages  occurring  on  re- 
spective  lines    is   not   affected    by    Acts    1899, 
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carry  to  destination,  in  which  case  it  cannot  limit  its  liability  for  negligence.®^  In 
some  states  a  carrier  may  limit  the  amount  of  recovery  in  case  of  loss/^  and  espe- 
cially where  such  limit  is  a  bona  fide  agreement  of  value  for  rating  purposes.*^  The 
case,  however,  musit  be  brought  clearly  within  the  limitation  or  the  common-law 
liability  applies.^*  The  limitation  of  liability  may  be  waived.®'  In  Mississippi  an 
express  comipany  cannot  relieve  itself  from  liability  for  negligence  of  the  railroad 
company.®®  The  validity  of  a  contract  limiting  liability  is  determined  by  the  laws 
of  the  state  where  made,®^  unless  the  limitation  is  against  the  public  policy  of  the 


p.  214,  5  125,  providing  that  a  recovery 
against  carriers  severally  liable  for  a  part 
shall  be  proportioned  by  the  Jury.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Elliott  [Tex.]  13  Tex. 
Ct.  Rep.  998,  89  S.  W.  767.  "Where  petition 
failed  to  allege  a  through  shipment  within 
Rev.  St.  1S95,  art.  331a,  and  answer  denied 
such  contract,  it  is  error  to  strike  out  an  an- 
swer setting  up  contract  limiting  its  liability 
to  defendant's  line,  though  intrastate  ship- 
ment. Texas  &  P.  R.  Co.  v.  Arnett  [Tex.  Civ. 
App.]  92  S.  W.  57.  Where  the  contract  of 
sliipment  limits  the  carrier's  liability  to  its 
own  line  it  is  not  liable  for  injuries  to  horses 
after  their  delivery  to  a  connecting  carrier. 
Refusal  of  requested  instruction  held  error. 
International  &  G.  N.  R.  Co.  v.  Heittner  [Tex. 
Civ.  App.]  94  S.  W.  189.  A  shipper  is  not 
bound  by  a  bill  of  lading  limiting  liability 
of  initial  carrier  to  damages  occurring  on  its 
own  line  where  such  bill  was  not  delivered 
contemporaneously  with  the  goods.  South- 
ern R.  Co.  V.  Levy  [Ala.]  39  So.  95.  But  con- 
temporaneous delivery  is  presumed  in  the 
absence  of  sliowing  to  the  contrary.     Id. 

SI.  Ratliff  .V  Quincy,  etc.,  R.  Co.  [Mo.  App.] 
94  S.  W.  1005;  Lee  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  991.  In  Texas  connecting  car- 
riers of  a  through  domestic  shipment  cannot 
limit  their  liability  to  losses  on  their  own 
lines.  Rev.  St.  1895,  art.  331b.  Gulf,  etc.,  R. 
Co.  V.  Terry  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
991,  S9  S.  W.   792. 

82.  Especially  in  resj^ct  to  live  stock. 
Atlantic  Coast  Line  R.  Co.  v.  Dexter  [Fla.] 
39  So.  634.  The  characters  "Rel.  Val.  Lts.  [or 
Ltd.]  5  cwt."  in  a  bill  of  lading  will  not  be 
construed  as  a  contract  limiting  recovery  to 
$5  per  cwt.,  especially  where  a  different  value 
is  elsewhere  placed  on  shipment.  Norfolk  & 
W.  R.  Co.  V.  Harman  [Va.]  52  S.  E.  368.  "Rel. 
Val.  $5.00  Cwt."  indorsed  on  a  bill  of  lading 
and  unexplained  will  not  be  presumed  as  an 
agreement  limiting  liability,  where  another 
clause  stipulates  that  value  at  place  of  ship- 
ment shall  control  in  case  of  loss.  Kansas 
City  So.  R.  Co.  v.  Embrey  [Ark.]  90  S.  W.  15. 
A  limitation  of  liability  in  a  carrier's  re- 
ceipt to  the  value  disclosed  is  valid.  John 
Hood  Co.  V.  American  Pneumatic  Service  Co. 
[Mass.]  77  N.  E.  638.  A  stipulation  that  de- 
fendant will  not  be  liable  for  goods  except 
to  the  value  of  $50,  unless  the  shipper  dis- 
closes the  true  value,  is  reasonable  and  valid. 
Gerry  v.  Ainerican  Exp.  Co.,  100  Me.  519,  62 
A.  498.  Especially  where  stamped  "value 
asked  and  refused"  in  the  presence  of  the 
shipper  and  is  accepted.  Royal  Costume  Co. 
v.  Weir,  48  Misc.  376,  95  N.  Y.  S.  575. 

Contra:  A  provision  in  a  contract  of  an 
express  company  limiting  recovery  to  $50  ir- 
respective of  actual  value  is  void  as  against 


public  policy.  Southern  Exp.  Co.  v.  Marks, 
Rothenberg  &  Co.   [Miss.]   40  So.  65. 

S3.  A  common  carrier  may,  as  a  basis  for 
fixing  its  charges,  make  an  actual  and  bona 
fide  agreement  as  to  the  value  of  property 
■to  be  transported  and  will  be  liable  only  for 
that  value.  Central  of  Georgia  R.  Co.  v.  Hall, 
124  Ga.  322,  52  S.  E.  679.  But  a  mere  arbi- 
trary and  general  limitation  of  liability  in 
the  bill  of  lading  does  not  amount  to  such  an 
agreement.  Id.  Where  there  is  an  Issue  of 
fact  as  to  whether  there  was  a  bona  fide  val- 
uation or  an  arbitrary  effort  to  limit  liabil- 
ity, the  question  is  for  the  jury  (Id.),  but 
where  the  written  contract  shows  that  it 
falls  within  the  latter  and  there  is  no  issue 
of  fact,  the  court  may  construe  the  contract 
(Id.). 

84.  Clause  releasing  carrier  from  liability 
for  loss  or  damage  on  the  lines  of  succeeding 
carriers  held  not  to  cover  delays.  Johnson 
V.  Missouri,  etc.,  R.  Co.,  107  App.  Div.  374,  95 
N.  T.  S.  182.  Shipper's  statement  of  value  of 
cattle  in  contract  held  merely  intended  to 
Mmit  the  amount  of  the  recoverable  dam- 
ages to  the  stipulated  value,  and  the  fact 
that  they  brouglit  more  per  head  than  such 
value  did  not  preclude  a  recovery  for  loss 
due  to  a  decline  in  their  market  'alue  while 
their  transportation  was  delayed  because  of 
tlie  carrier's  negligence.  Ficklin  v.  Wabash 
R.  Co  [Mo.  App.]  93  S.  W.  861.  A  provision 
in  a  contract  of  shipment  that  in  case  of 
damage  the  price  at  point  of  shipment  should 
control  and  limiting  the  amount  of  recovery 
does  not  apply  to  damages  for  misdelivery. 
Southern  R.  Co.  v.  Webb,  143  Ala.  304,  39  So. 
262.  A  carrier  accepting  hogs  under  a  con- 
tract exempting  it  from  liability  for  injuries 
to  one  another,  from  heat  and  suffocation 
and  imposing  the  duty  on  the  shipper  to  care 
for  tliem,  it  is  not  liable  for  loss  by  suffoca- 
tion due  to  overcrowding,  or  for  death  from 
eating  cockle  burs  or  for  injuries  inflicted  by 
one  another.  Illinois  Cent.  R.  Co.  v.  Holt 
[Ky.]  92  S.  W.  540. 

S5.  Evidence  held  sufficient  to  show  a 
waiver  by  tlie  carrier  of  its  contract  limit- 
ing its  liability.  John  Hood  Co.  v.  American 
Pneumatic  Service  Co.   [Mass.]   77  N.  E.  638. 

86.  Stipulation  in  a  contract  of  an  express 
company  that  the  negligence  of  the  railroad 
company  shall  not  be  imputed  to  it,  is  void 
as  against  public  policy.  Southern  Exp.  Co. 
V.  Marks,  Rothenberg  &  Co.  [Miss.]   40  So.  65. 

87.  In  the  absence  of  proof  it  will  be  pre- 
sumed that  the  laws  of  the  state  where  a 
contract  limiting  liability  was  made  are  the 
same  with  respect  to  its  validity  as  those  of 
tiie  state  where  the  action  is  brought.  South- 
ern Kan.  R.  Co.  v.  Burgess  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  191,  90  S.  W.  189. 
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state  Vhere  iuvoked  ®^  or  relates  to  the  time  wdtliin  wliicli  to  sue.®^  The  effect  of  a 
receipt  in  limiting  a  carrier's  liability  is  determined  by  the  general  commercial 
law.^*^ 

Provisrous  for  notice  of  inqulryp^ — Unless  expressly  prohibited,®^  a  carrier 
2nay  contract  Avith  the  shipper  for  notice  of  injuries  to  shipment  within  a  specified 
time.°^  and,  if  reasonable,^^  such  contract  will  be  enforced."^  But  the  giving  of 
notice  °^  or  defects  therein  may  be  waived.®^  A  notice  given  after  expiration  of  the 
prescribed  time  is  sufficient  if  the  delay  was  due  to  acts  of  the  carrier.''* 


88.  If  against  the  pul3lic  policy  of  the 
state  where  the  action  is  brought,  it  is  im- 
material that  it  is  valid  where  made.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Teeters  [Ind.]  77  N.  E. 
599. 

89.  The  validity  of  a  clause  in  a  contract 
of  sliipment  requiring  suit  to  be  brouglit 
witliin  a  specified  time  is  determined  by  the 
lex  forum.  Southern  Kan.  R.  Co.  v.  Burgess 
Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  191,  90 
S.  TV.  189.  Provision  requiring  suit  to  be 
brought  within  six  months  is  void  in  Texas. 
Id. 

00,  Hence  a  Federal  court  sitting  In 
Pennsylvania  was  not  bound  by  tlae  state 
decisions.  Macfarlane  v.  Adams  Exp.  Co., 
137  P.  982. 

91.  See  5  C.  L.  522. 

92.  A  provision  requiring  the  shipper  of 
live  stock  to  report  loss  within  ten  days 
from  the  time  of  unloading  is  within  the 
prohibition  Const.  §  4,  art.  11.  Union  Pac.  R. 
Co.  V.  Thompson  [Neb.]   106  N.  W.  598. 

93.  Freeman  v.  Kansas  City  So.  R.  Co. 
[Mo.  App.]  93  S.  W.  302.  Provision  that  car- 
riers should  not  be  liable  for  loss  unless 
claim  therefor  in  writing  was  made  witliin 
five  days  after  arrival  of  goods,  held  sup- 
ported by  suflicient  consideration.  Id.  Pro- 
vision tliat  no  loss  or  damage  to  stock  should 
be  allowed  unless  claim  was  made  within 
ten  days  after  cattle  left  cars  held  to  refer 
only  to  damage  before  they  left  cars  so  that 
failure  to  give  it  did  not  preclude  recovery 
for  loss  of  market  and  expenses  consequent 
upon  delay.  Wright  v.  Chicago,  etc.  R.  Co. 
[Mo.  App.]  94  S.  "W".  555.  A  provision  that 
the  shipper  shall  give  notice  of  his  claim  for 
damages  before  tlae  stock  is  removed  or  in- 
termingled with  other  stock,"  does  not  apply 
to  damages  from  misdelivery.  Southern  R. 
Co.  V.  Webb,  143  Ala.  304,  39  So.  262.  Such 
provisions  should  be  applied  reasonably 
rather  than  strictly,  where  latter  would  do 
an  injustice  to  the  shipper.  Jones  v.  Quincy, 
etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  735.  Pro- 
vision requiring  notice  to  be  given  to  a  gen- 
eral officer  of  the  company  held  unreason- 
able and  notice  to  general  claim  agent  was 
sufficient.  Id.  Letters  held  to  contain  an  ad- 
mission that  due  notice  was  served  within 
the  time  required.  McFall  v.  Wabash  R.  Co. 
[Mo.  App.]  94  S.  W.  570.  The  words  "place 
of  destination"  as  used  in  a  stipulation  for 
notice  of  injury  to  stock  before  removal,  has 
reference  to  the  town,  village  or  city  to 
which  the  shipment  is  made.  Not  to  the 
station  itself.  Hatch  v.  Minneapolis,  etc.,  R. 
Co.  [N.  D.]  107  N.  W.  1087.  A  notice  that 
there  was  a  very  heavy  shrinkage,  that  the 
cattle  were  knocked  down  by  rough  hand- 
ling and  did  not  reach  destination  in  time 
for   a   certain    market,    is   sufficient   to    allow 
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recovery  for  shrinkage,  injury  to  qualify 
and  decline  in  market.  Ratliif  v.  Quincy,  etc., 
R.  Co.  [Mo.  App.]  94  S.  W.  1005.  A  claim 
demanding  directly  $490  as  known  loss  and 
stating  that  there  were  still  tliirty-five  liead 
of  cattle  at  large,  is  sufficient  to  authorize 
damages  for  injuries  to  tlie  latter.  Reynolds 
V.  Great  Northern  R.  Co.,  40  Wash.  163,  82 
j  P.  161.  Evidence  held  to  sliow  tliat  notice 
of  claim  of  damages  for  delay  was  given 
w^ithin  the  required  time.  Rat^^if  v.  Quincy, 
etc.,  R.  Co.  [Mo.  App.]  94  S.  "W.  1005. 

94.     Requirements   of  contract  as  to  writ- 
ten  notice  of  claim  for   damages   held   to   be 
so  interdependent  as  to  become   inseparable, 
and  as  a  whole  to  be  unreasonable  and  void. 
Pecos  &  N.  T.  R.  Co.  v.  Evans-Snider-Buel  Co. 
[Tex.  Civ.  App.]  93  S.  W.  1024.     A  stipulation 
requiring    written     notice    of    claim    witiiin 
ninety-one    days    held    reasonable.      Interna- 
tional &  G.   N.   R.   Co.  V.   Heittner   [Tex.  Civ.' 
App.]   94  S.  W  189.    Provision  requiring  writ- 
ten  claim   -within    ten    days   after   stock   was 
removed  from  cars  lield  reasonable  and  \'ali(l, 
and    failure    to    comply    therewith    precluded 
recovery.      Bellows    v.    Wabash    R.    Co.    [Mo. 
App.]    94  S.  W.   557.     A  stipulation  in  a  con- 
tract   of   shipment    requiring    tlie   shipper    to 
j  give    notice    of.  injury    to    stock    before    re- 
I  moval  from  place  of  destination  is  a  reason- 
]  able  stipulation  and  binding.     Hatch  v.  Min- 
j  neapolis,  etc.,  R.  Co.    [N.  D.]   107  N.  W.   1087. 
[      95.     Such  a  provision  is  valid  and  binding 
j  when   it   is   reasonable,   necessary   to  tlae   ac- 
j  complishment   of   its   object,   and   affords   the 
j  shipper  under  the  circumstances  of  the  par- 
ticular case  a  fair  opportunity,  by  the  exer- 
cise of  ordinary  diligence,  to  learn  of  his  loss 
I  and  give  the  notice  witliin  the  required  time. 
]  Freeman  v.  Kansas  City  So.  R.  Co.  [Mo.  App.] 
I  93    S.   W.    302.      Will   not   be   enforced   if   un- 
I  reasonable    or    harsh    or    if    its    purpose    has 
I  been   fully  accomplished  by  actual  notice  or 
otherwise.     Id.     Fact  that  plaintiffs  informed 
carrier    of   loss   as    soon    as    they    discovered 
it,  held  not  to  excuse  failure  to  comply  -with 
provision  for  written  notice  within  five  days 
after   arrival,    where    it   appeared    that   their 
own   neglect   to    provide    for   prompt   inspec- 
tion of  corn  on  its  arrival  at  its  destination 
was  the  sole  cause  of  failure.     Id. 

96.  In  order  to  establisli  a  waiver,  plaint- 
iff must  show  that  carrier  or  one  of  its 
agents  did  sometliing  calculated  to  induce 
him  to  believe  that  it  would  not  insist  oa 
performance.  International  &  G.  N.  R.  Co, 
V.  Heittner  [Tex.  Civ.  App.]  94  S  W.  189.  Evi- 
dence held  insufficient  to  show  waiver.  Id, 
Evidence  insufficient  to  sliow  waiver  of  com- 
pliance. Freeman  v.  Kansas  City  So.  R.  Co. 
[Mo.  App.]  93  S.  W.  302.  Notice  held  waived 
by  investigating  plaintiff's  loss,  though  con- 
tract   required    such    waiver    to    be    made    ia 
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§  12.     Public  records  of  trafjic.^^^ 

§  13,     Remedies  and  procedure.^^     Timely  noitce  of  suit} 

Persons  wlio  may  sue."^ — The  owner  ^  of  a  shipment  can  maintain  an  action 
for  injury  thereto,  though  shipped  in  another's  name/  but  where  goods  are  destroyed 
he  cannot  subsequently  acquire  title  and  sue.^  A  shipper  who  has  sold  the  goods 
during  transit  cannot  maintain  conversion  in  his  own  right,''  nor  as  trustee  of  an 
express  trust  for  the  benefit  of  the  assignee,'^  nor  can  he  sue  upon  the  contract.* 
A  consignee  who  has  a  special  interest,^  and  in  some  states,  no  interest,  may  main- 
tain an  action  for  loss  or  dam.age  to  the  shipment.^".  Where  the  title  has  passed  to 
the  consignee  and  he  contracts  for  a  further  shipment,  the  consignor  cannot  recover 
for  loss  during  the  shipment.^^ 

Particular  remedies  available}'^ — An  action  to  recover  overcharges  is  for  money 
had  and  received  and  not  upon  contract.^^  In  an  action  of  conversion  for  selling 
goods  for  unlawful  demurrage  charges,  a  judgment  for  the  surplus  may  be  rendered 
though  the  charge  was  valid. ^* 

Venue}^ — A  statute  providing  that  where  goods  'Qiave  been  transported"'  over 
two  or  more  lines  operating  within  the  state,  an  action  may  be  brought  in  any 
county  where  eitlier  line  extends,  does  not  apply  unless  the  goods  have  been  actually 


writing  by  a  general  ofRcer  of  the  company. 
Jones  V.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  94 
S.  W.  735.  Conversation  between  defendant's 
live  stock  agent  and  plaintiffs  while  attempt- 
ing to  adjust  tlie  loss,  held  admissible  as 
tending  to  show  waiver  of  notice  of  loss, 
though  not  to  prove  plaintiffs'  loss.     Id. 

97.  A  claim  for  damages  accepted  with- 
out objection  to  its  sufficiency  and  consid- 
ered on  its  merits,  constitutes  a  full  per- 
formance of.  the  condition.  Ratliff  v.  Quincy, 
etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  1005.  Taking 
up  of  case  on  its  merits  waives  lack  of  veri- 
fication and  tardiness.  Ingwersen  v.  St.  Louis 
&  H.  R.  Co.,  116  Mo.  App.  139,  92  S.  W.  357; 
Bushnell  v  V\^abash  R.  Co.  [Mo.  App.]  94  S. 
W.  1001.  A  failure  to  give  notice  of  the  loss 
within  the  specified  time  is  waived  by  a  dis- 
allowance of  tlie  claim  on  tlie  merits.  Isham 
V.  Erie  R.  Co.,  98  N.  Y.  S.  609. 

08.  Where  plaintiff  went  to  an  agent  of 
defendant  an-d  info<-med  liim  tliat  lie  wished 
to  make  a  claim  for  loss,  but  was  referred 
to  an  agent  in  another  city,  who,  in  turn,  di- 
rected him  to  write  to  another,  -which  was 
done,  but  after  tlie  expiration  of  the  period, 
held  notice  sufficient.  Reynolds  v.  Great 
Northern  R.  Co.,  40  V^^ash.  163,  82  P.  161. 

98a.      See   3   C.   L.    603,    §    12. 

90.  V\^liat  goods  in  the  possession  of  car- 
rier are  subject  to  garnisliment,  see  note 
Liability  of  carriers  to  garnisliment,  5  C. 
L.  1576. 

1,  3.     See  5  C.  L.  522. 

3.  One  may  recover  for  calves  lost  during 
shipment  although  they  were  thrown  in 
without  charge  with  the  cattle  sold,  and 
plaintiff  was  to  pay  only  for  such  "cattle"  as 
arrived.  International  &  G.  N.  R.  Co.  v.  Jones 
[Tex.  Civ.  App.]  91  S.  W.  611.  In  an  action 
by  "E.  F.  Dawson"  for  Injuries  to  a  ship- 
ment of  stock,  evidence  of  a  shipment  by 
"Dawson  &  Co."  is  insufficient  to  show 
ownership  of  the  cattle.  Atchinson,  etc.,  R. 
Co.  V.  Dawson  [Tex.  Civ  App.]  14  Tex.  Ct. 
Rep.  139,  90  S.  W.  65.  A  sale  bill  reciting 
purchase  of  goods  by  plaintiff  together  with 
evidence  of  its  payment  is  sufficient  evidence 


of  title  in  plaintiff  to  sustain  an  action  of 
conversion  by  the  carrier.  Louisville  &  N.  R. 
Co.  V.  Britton    [Ala.]    39   So.   585. 

4.  Under  Rev.  St.  1899,  §  540,  requiring  ac- 
tions to  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  the  owner  may  sue, 
though  shipment  was  made  in  the  name  of 
another.  Bushnell  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  1001.  No  assignment  of  the 
contract  is  necessary.  Id.  The  principal,  as 
the  real  party  in  interest,  may  recover  for 
injury  to  property  shipped  in  the  name  of 
his  agent.  Griffin  v.  Wabash  R.  Co.,  115  Mo. 
App.  549,  91  S.  W.  1015. 

5.  Where  goods  are  shipped  under  an 
agreement  that  title  was  not  to  pass  until 
the  draft  attached  to  the  bill  of  lading  was 
paid  by  the  consignee,  a  paj-ment  after  de- 
struction does  not  give  right  to  sue.  Vaughn 
V.  New  Tork,  etc.,  R.  Co.   [R.  I.]   61  A.  695. 

6.  Sweeney  v.  Frank  Waterhouse  &  Co., 
39  Wash.  507,  81  P.  1005.  Carrier  held  not 
estopped  to  deny  shipper's  title  in  view  of 
the  fact  that  a  partial  delivery  had  been 
made   to    the   assignee.      Id. 

7.  S.  Sweeney  v.  Frank  Waterhouse  &  Co. 
39   Wash.    507,    81    P.    1005. 

9.  As  a  factor.  Missouri  Pac.  R.  Co.  v. 
Peru-Van  Zandt  Implement  Co.  [Kan.]  85 
P.   408. 

10.  A  husband  may  maintain  an  action 
for  injury  to  household  goods  consigned  to 
him,  though  owned  in  part  by  the  wife. 
Walter  v.  Alabama  Great  So.  R.  Co.,  142  Ala 
474,   39  So.  87. 

11.  Where  the  title  to  goods  have  passed 
to  the  consignee  and  he  contracts  for  a  fur- 
ther shipment,  the  consignor  cannot  recover 
for  loss  during  the  last  shipment.  Interna- 
tional &  G.  N.  R.  Co.  V.  Bingham  [Tex.  Civ. 
App.]   89  S.  W.  1113. 

12.  See  5  C.  L.  522. 

13.  Southwestern  Ala.  R.  Co.  v.  Maddox 
&  Son   [Ala.]   41  So.  9. 

14.  Spurlock  V.  Missouri,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  90  &.  W.  1124. 

15.  See  5  C.  L.  523. 
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transported/®  nor  can  a  foreign  carrier  be  sued  under  a  statute  autliorizing  suit  in 
any  county  where  one  of  several  defendants  resides  unless  the  action  is  brought  at 
the  legal  domicile  of  the  domestic  corporation/^  A  foreign  corporation,  operating 
no  line  within  a  state,  cannot  be  sued  therein.^^ 

Pleading,  proofs,  and  evidence?^ — A  complaint  substantially  in  tlie  code  form 
is  ?uPicient.^°  The  petition  must  show  plaintiff's  right  to  sue/^  and  that  defendant 
accepted  the  shipment  as  a  common  carrier,^^  but  the  declaration  need  not  be  based 
specineall}^  upon  the  contract  of  carriage.-^  As  in  other  actions,  the  pleas  must  be 
consistent  ^*  and  free  from  conclusions  of  law.^'"'  Petition  need  not  allege  due 
notice  of  the  jury,^®  nor  the  specific  damage  occurring  on  the  respective  connecting 
lines.-^  Foreign  law  need  not  be  pleaded  to  prove  the  invalidity  of  a  contract  limit- 
ing liability  made  thereunder.^^  In  actions  for  failure  to  deliver,  defendant  may 
prove  offer  to  deliver  under  the  general  issue.^^  Plaintiif  need  not  allege  the  legality 
of  the  contract  freight  rate  in  an  action  for  wrongful  withholding  to  enforce  addi- 
tional charges.^"  Failure  to  allege  demand  for  goods  is  Avaived  by  an  answer 
alleging  delivery.^^  "WhiCre  a  written  contract  of  shipment  has  been  pleaded,  such 
contract  must  be  impea.che<l  by  proper  pleading  before  parol  evidence  of  a  different 
contract  is  admissible.^-     There  must  be  no  variance  between  the  proof  and  the 


10.     Laws    1S99.    p.    214,    c.    125.      St.    Louis  ' 
S.  W.  R.  Co.  V.  McKnig-ht   [Tex.]    13  Tex.  Ct. 
Kep.   1003,   89  S.  W.   755. 

17.  Rev.  St.  1895,  art.  1194,  subd.  4.  St. 
Louis  S.  W.  R.  Co.  V.  McKnight  [Tex.]  13  Tex. 
Ct.  Rep.  1003,  89  S.  W.  755.  Under  Rev.  St. 
1895,  art.  4378,  the  public  office  of  a  domestic 
railroad  Is  Its  domicile.  Id.  Rev.  St.  1895, 
art.  1208,  authorizing-  joinder  of  necessary  or 
proper  parties  after  commencement  of  suit, 
does  not  permit  the  joinder  of  a  railroad 
company  which  is  not  subject  to  suit  In  that 
county.      Id. 

IS.  American  Refrig^erator  Transit  Co.  v. 
Chandler  [Tex.  Civ.  App.]  93  S.  W.  243.  In 
an  action  for  damages  to  shipment  of  to- 
matoes brought  against  initial  carrier,  plea 
of  privilege  by  connecting  carrier  which  de- 
fendant sought  to  make  a  party  held  prop-_ 
erly  sustained,  no  part  of  its  road  being' 
within  the  state.     Id. 

19.  See  5  C.  L.  523. 

20.  Complaint  substantially  in  the  form 
of  Code  1896,  p.  946,  No.  15,  held  sufficient. 
Walter  v.  Alabama  Great  So.  R.  Co.,  142  Ala. 
474,  39  So.  87.  A  complaint  in  the  Code  form 
for  breach  of  contract  of  shipment  is  broad 
enough  to  cover  bills  of  lading  containing 
special  stipulations.  Southern  R.  Co.  v. 
Webb,  143  Ala.  304,  39  So.  262.  Amended 
complaint  held  .sufficient  to  state  a  cause  of 
action  for  failure  to  deliver  stock.  Norfolk 
&  W.  R.  Co.  V.  Sutherland   [Va.]    54   S.  E.  465. 

21.  A  complaint  alleging  that  defendant 
had  agreed  to  safely  carry  certain  "goods 
and  property  of  plaintiff"  sufficiently  alleges 
title  in  plaintiff  as  a^gainst  a  motion  to  dls- 
m.lss.  Zalk  v.  Great  Northern  R.  Co.  [Minn.] 
107  N.  W.  814. 

22.  Need  not  be  alleged  directly  if  fairly 
inferable  from  other  facts  alleged,  espe- 
cially where  the  answer  sets  out  the  con- 
tract showing  the  fact.  Ficklin  v.  Wabash 
R.  Co.  [Mo.  App.]  93  S.  W.  861.  A  complaint 
alleging  that  a  box  was  delivered  to  defend- 
ant "to  be  carried  by  it  as  a  common  car- 
rier of  freight,"  sufficiently  alleges  that  It 
was    delivered    to    defendant    as    a    common 


carrier.       Kansas    City,    M.    &    B.    R.    Co.    v. 
Spann  [Ala.]  40  So.  83. 

23.  Petition  alleging  that  defendant  was 
a  common  carrier  of  freight  and  fully  set- 
ting out  facts  constituting  cause  of  action 
for  Injuries  to  live  stock  shipped,  and  charg- 
ing a  breach  of  duty  imposed  on  the  carrier 
b5-  law,  held  sufficient  without  an  express 
declaration  upon  any  bill  of  lading  or  con- 
tract of  carriage.  St.  Louis,  etc.,  R.  Co.  v. 
Berry    [Tex.   Civ.   App.]    93   S.   W.   1107. 

24.  A  plea  that  the  shipper's  negligence 
contributed  to  the  injury  admits  negligence, 
and  hence  an  amendment  alleging  that  de- 
fendant was  not  guilty  of  negligence  is  in- 
consistent. Walter  v.  Alabama  Great  So.  R. 
Co.,   142  Ala.   474,   39   So.    87. 

25.  An  allegation  that  defendant  was  in 
possession  of  certain  goods  as  a  "common 
carrier"  is  not  objectionable  as  a  conclusion 
of  law.  Russell  Grain  Co.  v.  Wabash  R.  Co., 
114  Mo.  App.  488,  89  S.  W.  908. 

28.  The  giving  of  notice  of  injury  is  not 
strictly  a  condition  precedent  to  the  bringing 
of  an  action,  but  the  noncompliance  is  a  mat- 
ter of  defense.  Hatch  V.Minneapolis,  etc.,  R. 
Co.  [N,  D.]  107  N.  W.  1087.  Hence  compli- 
ance need  not  be  alleged  in  the  complaint. 
Id. 

27.  An  allegation  of  the  amount  against 
all  being  sufficiently  particular  in  the  ab- 
sence of  special  exception.  Atchison  R.  Co. 
V.   Stribling   [Tex.  Civ.  App.]    94   S.   VJ^.  436. 

2S.  Frasier  v.  Charleston  &  W.  Co.  R.  Co. 
[S.  C]  52  S.  E.  964. 

29.  Central  of  Georgia  R.  Co.  v.  Mont- 
moilen   [Ala.]   39  So.  820. 

30.  The  burden  is  upon  the  defendant  to 
show  an  established  rate  under  the  interstate 
commerce  act  and  that  the  contract  rate 
was  illegal.  Southern  Kansas  R.  Co.  v.  J.  W. 
Burgess  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
191,  90   S.  W.  1.89. 

31.  Zalk  V.  Great  Northern  R.  Co.  [Minn.] 
107  N.   W.   814. 

32.  Gulf,  etc.,  R.  Co.  v.  Batte  [Tex.  Civ. 
App.]    94   S.   W.    345. 
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allegations.^'  A  carrier  cannot  be  awarded  property  in  a  judgment  against  it  for 
the  full  value  thereof,  in  the  absence  of  proper  pleadings.^*  The  actual  contract  of 
carriage  is  admissible  under  a  general  denial  of  a  complaint  pleading  the  purport 
of  the  agreement.^^  Where  connecting  carriers  are  only  liable  for  losses  occurring 
on  their  respective  lines,  an  answer  of  one  denying  any  loss  on  its  line  is  sufficient/''^ 
Facts  admitted  by  the  pleadings  need  not  be  proven,  as  the  connecting  character 
of  the  lines. '^  Where  complaint  alleges  the  amount  of  the  injury,  it  need  not  specif}'' 
to  what  class  the  goods  belonged.^^  Where  plaintiff  pleads  a  "written  contract, 
defendant  may  allege  mistake  and  pray  for  reformation.^^  Where  a  single  plea 
contains  two  defenses,  both  must  be  established.*" 

Proof  that  the  shipment  was  delivered  to  the  can-ier  in  good  condition  *^  and  is 
not  redelivered,*-  or  is  not  delivered  within  a  reasonable  time/^  or  is  redelivered 
in  a  damaged  state,**  raises  a  presumption  of  negligence.     Condition  of  goods  when 


33.  Instructions  held  erroneous  for  fail- 
ure to  require  jury  to  find  that  damage 
counted  on  in  first  and  second  paragraphs 
of  petition  was  caused  by  acts  of  negligence 
stated  therein.  Hurst  v.  St.  Louis  &  S.  F.  R. 
Co.  [Mo.  App.]  94  S.  W.  794.  No  variance  be- 
tween allegation  that  logs  were  at  a  station 
for  shipment  in  July,  and  evidence  showing 
that  they  remained  there  until  November 
while  plaintiff  was  vainly  requesting  cars. 
Hoffman  Heading  &  Stave  Co.  v.  St.  Louis, 
etc.  R.  Co.  [Mo.  App.]  94  S.  W.  597.  Date 
laid  in  tlie  petition  as  to  when  plaintiff  had 
logs  at  station  for  shipment  and  demanded 
cars  held  immaterial.  Id.  In  an  action  pred- 
icated upon  negligence  as  a  carrier,  recov- 
ery cannot  be  had  upon  negligence  as  a 
warehouseman.  Gratiot  St.  "Warehouse  Co. 
V.  St.  Louis,  etc..  R.  Co.  [111.]  77  N.  B.  675. 
Proof  of  a  special  contract  under  a  com- 
plaint charging  a  common  carrier's  liability 
is  a  fatal  variance.  Braunton  &  Robertson 
V.  Southern  Pac.  R.  Co.  [Cal.  App.]  S3  P.  265. 
"Where  the  complaint  and  bill  of  particulars 
base  the  right  of  recovery  upon  a  special 
contract,  a  recovery  cannot  be  had  upon  lia- 
bility as  a  forwarder.  Rosenfeld  v.  Central 
Vermont  R.  Co.,  97  N.  Y.  S.  905.  Must  re- 
cover on  the  cause  of  action  pleaded,  and 
when  based  upon  delay  in  furnishing  cars 
such  negligence  must  be  established  as  the 
proximate  cause.  Ficklin  v.  Wabash  R.  Co. 
[Mo.  App.]  93  S.  W.  861.  Must  establish  the 
particular  negligence  alleged,  and  plaintiff 
cannot  plead  loss  due  to  rough  handling  of 
trains  and  recover  for  loss  from  pens.  Fick- 
lin &  Sons  V.  Wabash  R.  Co.  [Mo.  App.]  92 
S.  "W.  347.  "Wliere  plaintiff  particularized 
the  negligence,  an  instruction  autliorizing 
recovery  if  the  shipment  was  not  delivered 
is  erroneous.     Id. 

34.  Missouri,  etc.,  R.  Co.  v.  Kahn  [Tex. 
Civ.  App.]   91  S.  W.  816. 

35.  Quinn  v.  Pennsylvania  R.  Co.,  99  N. 
Y.  S.  980. 

36.  "Walter  v.  Alabama  Great  So.  R.  Co., 
142  Ala.  474,  39  So.  87. 

37.  Pleadings  held  to  admit  that  defend- 
ants were  connecting  carriers  and  that  the 
goods  were  delivered  by  one  to  tlie  other. 
Berkowitz  v.  Chicago,  etc.,  R.  Co.,  109  App. 
Div.  878,  96  N.  Y.  S.  825. 

38.  Where  a  shipment  consisted  of  stock 
of  different  classes,  an  allegation  that  the 
cattle  killed  would  have  been  worth  $15  per 


head  at  destination,  is  suflScient  without 
specifying  to  what  class  they  belonged. 
Texas  &  P.  R.  Co.  v.  Sherrod  [Tex.]  14  Tex. 
Ct.  Rep.  216,  89  S.  "W.  956. 

39.  Turner  v.  Wabash  R.  Co.,  114  Mo.  App. 
539,   90  S.  "W.  391. 

40.  Where  a  carrier  alleges  contributory 
negligence  of  the  shipper  and  also  that  no 
loss  occurred  on  its  line  for  which  alone  it 
would  be  liable,  being  in  a  single  plea,  it 
must  sustain  both.  Walter  v.  Alabama  Great 
So.  R.  Co.,  142  Ala.  474,  39  So.  87. 

41.  Evidence  held  sufficient  to  show  that 
cabbages  were  received  by  carrier  in  frozen 
condition.  Foley  v.  Lehigli  Valley  R.  Co., 
96  N.  Y.  S.  182.  In  action  for  injuries  to  cat- 
tle, a  witness  could  testify  as  to  their  con- 
dition before  shipment  though  he  did  not 
identify  tliem  as  plaintiff's  cattle  -where  liis 
evidence  tended  that  way.  Texas  &  P.  R.  Co. 
V.  Coggin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
295,  90  S.  W.  523.  Error  in  excluding  was 
not  cured  by  fact  tliat  witness  was  not  a 
stockman,  ■where  the  only  objection  was  tliat 
he  had  not  identified  the  cattle.     Id. 

42.  Evidence  held  sufficient  to  sustain  a 
finding  that  trunk  was  never  delivered.  Sum- 
mers V.  Pratt's  Exp.   [Minn.]   107  N.  W.  1135. 

43.  "Where  plaintiff  proves  delivery  of 
stock  in  good  condition  and  that  tliey  were 
not  delivered  safely  or  within  reasonable 
time  the  burden  is  on  the  carrier  to  excuse 
itself  from  negligence.  Louisville  &  N.  R. 
Co.  V.  Smitha  [Ala.]   40  So.  117. 

44.  Elam  v.  St.  Louis  &  S.  F  R.  Co.  [Mo. 
App.]  93  S.  W.  851.  Especially  where  there 
was  no  inlierent  property  likely  to  produce 
such  result.  Rhymer  v.  Delaware,  etc.,  R. 
Co.,  27  Pa.  Super.  Ct,  345.  "Where  it  was 
sliown  that  serious  injuries  were  received 
by  horses  in  transitu,  a  presumption  of  neg- 
ligence arises.  Louisville  &  N.  R.  Co.  v. 
Brown  [Ky.]  90  S.  W.  567.  And  the  burden 
of  accounting  for  the  injuries  is  on  tlie  car- 
rier. Id.  Where  the  petition  seeks  a  recov- 
ery for  certain  specific  acts  of  negligence, 
plaintiff  cannot  make  out  a  prima  facie  case 
by  merely  proving  that  the  goods  were  sound 
when  delivered  and  damaged  when  redeliv- 
ered. Hurst  V.  St.  Louis  &  S.  F.  R.  Co.  [Mo. 
App.]  94  S.  "W.  794.  Evidence  that  apples 
were  sound  when  delivered  to  carrier  and 
damaged  when  redelivered,  and  ventilators 
were  open  when  train  started  and  closed 
when  destination  was  reached  held  to  make 
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received  may  be  shown  by  recitals  in  tlie  bill  of  lading*^  or  receipt.*^  Where  a 
carrier  seeks  to  relieve  itself  frora,  liability  under  a  special  contract,  it  lias  the 
burden  of  proving  such  contract/^  and  that  the  loss  was  due  to  one  of  the  excepted 
causes,*'*  unless  by  the  contract  it  is  only  liable  for  negligence,  in  which  case  the 
plaintiff  must  prove  negligence,*®  excei{5t  in  Calif ornia."''  Where  goods  shipped 
over  the  lines  of  several  connecting  carriers  are  injured  in  transitu,  the  presump- 
tion is  that  it  occurred  on  the  line  of  the  last  carrier,°^  unless  the  shipper  accompa- 
nies the  goods,  in  which  case  no  presumption  arises ;  ^^  and  hence,  if  the  shipper 
sixes  the  initial  carrier  ^^  or  any  succeeding  carrier  save  the  terminal,  he  must  prove 
that  the  loss  occurred  on  its  line;  ^*  wliile  if  the  action  be  against  the  last  carrier, 
the  burden  ^s  upon  it  to  disprove  the  presumption  that  the  loss  occurred  on  its 
line.^°     This  burden  may  be  discharged  by  a  fair  preponderance  of  the  evidence.'^® 


prima  facie  case  without  proof  that  ventila- 
tors were  closed  by  defendant's  employes. 
Id. 

45.  A  reciting'  in  a  bill  of  lading  as  to  the 
condition  of  the  goods  when  received  is 
prima  facie  evidence  of  their  condition  at 
that  time  (Rhym.er  v.  Delaware,  etc.,  R.  Co., 
27  Pa.  Super.  Ct.  345;  The  Presque  Isle,  140 
F.  202;  Foley  v.  Lehigh  Valley  R.  Co.,  96  N. 
T.  S.  182),  but  may  be  rebutted  by  parol  evi- 
dence  (Id.). 

46.  A  freight  receipt  reciting  the  condi- 
tion of  the  goods  signed  by  stencil  is  not  -ad- 
missible ■W'ithout  proof  of  execution.  Bell 
Bros.  v.  Western  &  A.  R.  Co.  [Ga.]  54  S.  E. 
5S2. 

47.  Jenkins  v.  Southern  R.  Co.  [S.  C]  53 
S.  E.  480. 

48.  The  Presque  Isle,  110  F.  202;  Louis- 
ville &  N.  R.  Co.  V.  Smitha  [Ala.]  40  So.  117; 
Hurst  V.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.] 
94  S.  W.  794;  Southern  R.  Co.  v.  Levy  [Ala.] 
39  So.  95.  Evidence  insufficient  to  show  that 
loss  was  due  to  defective  car  or  that  the 
stock  escaped  through  the  doors  of  tlie  ear. 
Kansas  City,  etc.,  R.  Co.  v.  Heard  [Miss.]  39 
So.  1011.  Where  a  carrier  seeks  to  exempt 
itself  from  liability  under  a  special  contract, 
the  burden  is  upon  it  to  show  that  the  case 
comes  within  the  exempting  clause  and  that 
it  was  not  guilty  of  negligence.  Southern 
R.  Co.  V.  Levy  [Ala.]  39  So.  95.  Provisions 
releasing  it  from  liability  for  stock  escaping 
through  car.  doors.  McFall  v.  Wabash  R.  Co. 
[Mo.  App.]  94  S.  W.  570.  Where  a  carrier 
stipulates    by    express    contract   that    it    ■will 

•not  be  liable  for  injuries  "by  causes  beyond 
its  control,"  the  burden  is  upon  it  to  show 
that  the  damage  was  the  result  of  such  a 
cause.  Rhymer  v.  Delaware,  etc.,  R.  Co.,  27 
Pa.  Super.  Ct.   345. 

4f).  Where  by  special  contract  liability  is 
limited  to  negligence  of  the  carrier,  tlie  bur- 
den is  on  the  plaintiff  to  prove  negligence. 
Ratliff  V.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  94 
S.  W.  1005;  Fulbright  v.  Wabash  R.  Co.  [Mo. 
App.]  94  S.  W.  992.  Must  prove  that  delay 
was  due  to  negligence.  Bushnell  v.  Wabash 
R.  Co.  [Mo.  App.]  94  S.  W.  1001.  Where  facts 
are  shown  ^vhich  raise  an  inference  of  neg- 
ligence the  defendant  must  disprove  negli- 
gence. Rhymer  v.  Delaware,  etc.,  R.  Co.,  27 
Pa.  Super.  Ct.  345.  The  burden  was  on  de- 
fendant to  prove  due  care,  where  the  condi- 
tion of  potatoes  shipped  clearly  indicated 
rough  handling.     Id. 

50.     The  burden  is   on   the  carrier   to   dis- 


prove negligence.     Braunton  v.  Southern  Pac. 
Co.    [Cal.  App.]   83  P.   265. 

51.  Jones  V.  St.  Louis  &  S.  F.  R.  Co.,  115 
Mo.  App.  232,  91  S.  W.  158;  Hurst  v.  St.  Louis 
&  S.  F.  R.  Co.  [Mo.  App.]  94  S.  ^V.  794;  Berko- 
witz  V.  Chicago,  etc.,  R.  Co.,  109  App.  Div. 
878,  96  N.  Y.  S.  825;  Kansas  City  So.  R.  Co. 
V.  Embrey  [Ark.]  90  S.  W.  15.  Where  the 
loss  occurs  at  the  station  maintained  in  com- 
mon, presumption  arises  tliat  it  occurred 
after  delivery  to  terminal  carrier.  Id.  Ap- 
plicable to  live  stock  shipment  as  well  as  to 
dead  freight.  St.  Louis  &  S.  F.  R.  Co.  v. 
Byers  Bros.  [Tex.  Civ.  App.]  90  S.  W.  720. 
Proof  of  delivery  to  the  initial  carrier  in 
good  condition  and  redelivery  in  damaged 
state,  makes  a  prima  facie  case.  Berkowitz 
v.  Chicago,  etc.,  R.  Co.,  109  App.  Div.  878, 
96  N.  T.  S.   825. 

52.  Texas  &  P.  R.  Co.  v.  Scoggin  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  297,  90  S.  W.  521. 
Hence  an  instruction  autliorizing  recovery 
against  the  last  carrier  if  tlie  jury  were  un- 
able to  determine  where  the  injury  occurred, 
is  erroneous.     Id. 

53.  Evidence  held  insufficient  to  show  that 
goods  w^ere  damaged  while  in  the  possession 
of  the  initial  carrier.  Hirsch  v.  New  York, 
etc.,  R.  Co.,  99  N.  Y.  S.  431.  If  the  initial  car- 
rier is  not  liable  for  losses  occurring  beyond 
its  own  line,  plaintiff  must  prove,  in  order 
to  recover  against  it,  that  the  goods  Avere 
damaged  on  its  line.  Hurst  v.  St.  Louis  & 
S.  F.  R.  Co.  [Mo.  App.]  94  S.  W.  794.  Suit 
properly  dismissed  as  to  the  initial  carrier 
where  there  is  not  direct  proof  of  negligence. 
Berkowitz  v.  Chicago,  etc.,  R.  Co.,  109  App. 
Div.  878,  96  N.  Y.  S.  825. 

54.  Where  plaintiff  sliows  that  injury  oc- 
curred to  cotton  while  in  the  possession  of 
any  one  of  the  connecting  carriers,  the  bur- 
den is  on  that  carrier  to  exempt  itself. 
Houston,  etc.,  R.  Co.  v.  Bath  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  117,  90  S.  W.  55.  Evidence 
insufficient  to  show  that  shipment  was  dam- 
aged in  possession  of  defendant  connecting 
carrier.  Southern  R.  Co.  v.  Waters  &  Co. 
[Ga.]    54   S.   E.   620. 

55.  Evidence  lield  sufficient  to  rebut  pre- 
sumption of  liability  on  part  of  final  carrier 
on  whose  road  the  damage  to  the  goods  was 
first  discovered.  Texas  &  P.  R.  Co.  v.  War- 
ner [Tex.  Civ.  App.]  93  S.  W.  4S9.  Prima 
facie  case  is  made  by  proof  that  goods  were 
injured  during  transit.  Walter  v.  Alabama 
Great  So.  R.  Co.,  142  Ala.  474,  39  So.  87.  Ab- 
sence of  evidence  of  negligence  on  the  part 
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When  the  terminal  earner  has  proven  that  the  loss  did  not  occur  on  its  line  the 
burden  shifts  to  the  next  last  carrier.^^  In  some  jurisdictions  the  terminal  carrier 
is  not  relieved  from  any  liability  by  showing  that  a  part  of  the  damage  occurred  on  a 
prior  line,  unless  the  extent  thereof  is  also  proven.^^  In  Mississippi  if  the  terminal 
carrier  fails  to  furnish  a  copy  of  all  records  and  memoranda  entered  on  the  books  of 
each  carrier  touching  the  receipt,  transfer  and  handling  of  the  goods,  within 
thirty  clays,  the  damage  will  be  conclusively  presumed  to  have  occurred  on  its  line.^^ 
In  the  admission  of  evidence  the  ordinary  rules  respecting  admissibility  of  writings.''*' 
statements  of  employes,"^  correspondence,"^  hearsay  evidence,®^  expert  opinions,"* 


of  the  terminal  carrier  with  evidence  wliich 
reasonably  tended  to  show  negligence  on  the 
part  of  a  precedent  carrier  held  sufficient  to 
overcome  the  presumption  against  the  ter- 
minal carrier.  Texas  &  P.  R.  Co.  v.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  980,  89  S.  W.  798.  The 
presumption  that  a  loss  occurring  at  a  com- 
mon station  occurred  while  in  the  possession 
of  the  terminal  carrier,  cannot  be  overcome 
by  proof  of  a  custom  to  treat  goods  as  de- 
livered when  entry  is  made  on  books.  Kan- 
sas City  So.  R.  Co.  v.  Embrey  [Ark.]  90  S.  W. 
15. 

•  Con<ra:  In  Michigan  plaintiff  must  prove 
that  goods  came  into  possession  of  the  ter- 
minal carrier  in  good  condition  in  order  to 
recover.  Rolfe  v.  Lake  Shore,  etc.,  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  235,  107  N.  W.  899. 
Evidence  lield  insufficient.     Id. 

56.  An  instruction  that  the  last  connect- 
ing carrier  is  liable  for  the  loss  unless  it 
"should  satisfy"  the  jury  that  the  damage 
occurred  on  a  prior  line  imposes  too  great 
a  burden.  Houston,  etc.,  R.  Co.  v.  Everett 
[Tex.]   13  Tex  Ct.  Rep.  930,  89  S.  W.  761. 

57.  Houston,  etc.,  R.  Co.  v.  Bath  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  117,  90  S.  W.  55. 

58.  Does  not  apply  where  exact  damage 
is  difficult  of  proof  as  the  run-down  condi- 
tion of  stock  from  delays.  Houston,  etc.,  R. 
Co.  [Tex.]  13  Tex.  Ct.  Rep.  1007,  89  S.  W.  763. 
Not  applicable  where  no  injury  occurs  on 
the  terminal  line.     Id. 

59.  Except  in  the  case  of  the  destruction 
of  perishable  goods  by  reason  of  their  nature 
and  damage  not  discoverable  by  outward 
inspection.  Code  1892,  §  4301.  Russell  v. 
Mobile  &  O.  R.  Co.    [Miss.]   40  So.  1015. 

60.  Notation  of  commission  merclaant  on 
bill  of  sale  that  nine  hogs  were  dead,  is  not 
admissible.  Illinois  Cent.  R.  Co.  v.  Holt 
[Ky.]  92  S.  W.  540.  The  car  record  made 
in  the  usual  course  of  business  and  under 
circumstances  precluding  any  motive  for 
misrepresentation  is  admissiljle  to  prove  re- 
ceipt of  goods.  Swedisli-American  Nat.  Bank 
V.  Chicago,  etc.,  R.  Co.  [Minn.]  105  N.  W.  69. 
Report  of  yardmaster  as  to  the  quantity  of 
ice  in  a  certain  car  is  admissible  upon  the 
issue  of  negligence  in  providing  ice,  where 
it  was  made  in  the  regular  course  of  busi- 
ness altliough  the  yardmaster  did  not  dis- 
tinctly state  that  he  had  no  independent  rec- 
ollection. Maas  V.  Chicago,  etc.  R.  Co. 
[Minn.]  104  N.  W.  717.  A  written  report  of 
the  government  Inspector  of  stock,  proved 
by  him  to  be  correct,  is  admissible  to  show 
condition  of  stock  on  arrival.  Illinois  Cent. 
R.  Co.  V.  Holt  [Ky.]  92  S.  W.  540.  An  un- 
signed bill  of  lading  may  be  admitted  in  evi- 
dence to  prove  the  terms  of  tiie  contract 
actually  made.     Missouri,  etc.,  R.  Co.  v.  Pat- 


rick [C.  C.  A.]  144  F.  632.  A  paid  bill  recit- 
ing the  purchase  of  goods  by  plaintiff  is  ad- 
missible to  prove  ownership  although  it  is 
not  shown  wiiat  particular  agent  of  the  seller 
executed  it  Louisville  &  N.  R.  Co.  v.  Brit- 
ton   [Ala.]   39  So.  585. 

61.  Statements  as  to  the  cause  of  delay 
are  admissible  if  made  voluntarily  and 
spontaneously  under  tlie  immediate  Influence 
of  the  transaction  and  so  connected  with  it 
as  to  characterize  or  explain  it.  Gulf,  etc., 
R.  Co.  v.  Batte  [Tex.  Civ  App.]  94  S.  W.  345. 
In  action  for  damages  for  delay  in  trans- 
porting and  injuries  to  cattle,  admission  of 
testimony  of  plaintiff  that  conductor  told  him 
that  carrier  did  not  want  to  carry  cattle  be- 
cause tliere  was  so  much  other  freigiit  and 
merchandise  that  pa.id  better,  held  prejudicial 
error  it  not  being  shown  that  conductor 
liad  authority  to  make  such  stalteiment. 
St.  Louis,  etc,  R.  Co.  v.  Easley,  McAdams 
&  Co.  [Tex.  Civ.  App.]  94  S.  W.  206.  State- 
ments made  after  delivery  by  employe  that 
the  goods  were  not  in  a  good  condition 
when  delivered  are  not  admissible  against 
master.  Hoffman  v.  Metropolitan  Exp.  Co., 
97  N.  Y.  S.  838.  In  an  action  for  unrea- 
sonable delay,  representation  of  the  car- 
rier's live  stock  agent  as  to  the  time  re- 
quired for  shipment  is  admissible.  Missouri, 
etc.,  R.  Co.  V.  Stanfield  Bros.  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  301,  90  S.  W.  517.  Also,  the 
declaration  of  the  conductor  while  the  train 
was  stalled,  that  it  had  been  over-loaded, 
is  admissible  as  res  gestae  in  respect  to  the 
stalling  of  the  train.  Id.  A  statement  made 
by  a  carrier's  chief  freight  agent  in  response 
to  a  request  by  shipper  for  a  missing  horse, 
that  it  had  been  caught  in  a  death  trap  and 
killed,  is  admissible  upon  the  issue  of  de- 
livery. Louisville  &  N.  R.  Co.  v.  Brown 
[Ky.]  90  S.  Yi.  567. 

62.  Correspondence  with  the  agent  of  the 
initial  carrier  is  admissible  as  against  the 
terminal  carrier,  if  acting  as  its  agent. 
Southern  Kansas  R.  Co.  v.  Burgess  Co.  [Tex. 
Civ.  App]  14  Tex.  Ct.  Rep.  191,  90  S.  W. 
189.  In  an  action  for  recovery  of  over- 
cliarges,  correspondence  between  the  treas- 
urer of  the  shipper  and  defendant  are  ad- 
missible after  the  bill  of  lading  has  been 
put  in  issue.  Southwestern  Ala,  R.  Co. 
V.  Maddox  &  Son  [Ala.]  41  So.  9.  Where 
there  was  prima  facie  proof  that  an  agent 
had  authority  to  act  on  demands  for  cars, 
liis  letters  and  conversations  with  ref- 
erence to  furnishing  cars  to  plaintiff  held 
competent.  Hoffman  Heading  &  Stave  Co.  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  94  S.  W. 
597.  . 

63.  Telegraphic  correspondence  between 
defendant's  agent  and   train   dispatcher  held 
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and  conclusions  of  witnesses,®^  are  applicable.  Evidence  of  similar  prior  contracts 
by  agent  is  admissible  to  show  authority  to  execute  such  contracts.'^^  The  receipt 
of  the  connecting  carrier  reciting  the  condition  of  the  goods  when  received  from 
tlie  initial  carrier  is  not  admissible  as  against  the  latter  where  not  brought  hoine 
to  liim.*'^ 

Trial  and  instructions.^^ — Where  the  petition  alleged  specific  acts  of  negligence 
on  the  part  of  two  carriers  and  in  substance  negatived  negligence  on  the  part  of  a 
third,  it  was  not  prejudicial  error  to  refuse  to  make  such  third  carrier  a  party.*'" 
Connecting  carriers  when  sued  for  injury  to  shipment  cannot  make  a  local  belt  line 
which  acted  as  their  agent,  and  which  was  not  a  connecting  carrier,  party  defendant.'^" 
It  is  not  error  to  refuse  to  allow  immaterial  amendments.''^.  Where  the  initial 
can-ier  is  liable  for  negligence  of  the  connecting  lines,  an  amendment  alleging 
that  the  negligence  occurred  on  the  connecting  line  does  not  state  a  new  cause  of 
action.''^  In  California  where  the  facts  are  undisputed,  the  question  of  negligence 
is  one  of  law.'^  Wliether  one  signed  a  bill  of  lading  as  agent  of  the  carrier  when 
dependent  upon  intention  is  a  question  for  the  jury.'*  Instructions  must  conform 
to  the  pleadings  ^^  and  evidence,'^''  must  not  assume  facts  in  dispute,''^  be  mislead- 


hearsay.  Pecos  &  N.  T.  R.  Co.  v.  Evans- 
Snider-Buel  Co.  [Tex.  Civ.  App.]  93  S.  W. 
1024.  Statement  of  the  engineer  tliat  it  was 
his  first  trip  over  the  road  is  not  admissible 
on  a  claim  that  the  unusual  jerking  \va:3  due 
to  the  unfamilia,rity  of  the  engineer,  it  bein.? 
hearsay.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Snyder 
[Tex.  Civ.  App.]  89  S.  W.  1119.  Testimony 
of  a  witness  as  to  the  schedule  time  of  a 
train  is  not  objectionable  as  hearsay  in  the 
absence  of  proof  that  he  does  not  speak  from 
personal  knowledge  Gulf,  etc.,  R.  Co.  v. 
Funk  [Tex.  Civ.  App.]   92  S.  W.  1032. 

e4o  In  an  action  for  damages  to  a  ship- 
ment exports  may  testify  that  in  tlieir  opin- 
ion the  cotton  was  damaged  by  fresh  and 
not  by  salt  water.  Houston  &  T.  C.  R.  Co.  v. 
Bath  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  117, 
90  S.  W.  55. 

65.  Testimony  that  claim  for  damages 
could  not  have  been  made  without  coming  to 
witness'  attention  held  conclusion.  Pecos 
&  N.  Co.  v.  Evans-Snider-Buel  Co.  [Tex.  Civ. 
App.]  93  S.  W.  1024.  Testimony  that  time 
within  which  cars  were  furnished  was  rea- 
sonable held  inadinissible  as  a  conclusion  to 
be  drawn  by  the  jury  from  all  the  facts  and 
circumstances.  Id.  Testimony  that  the  con- 
dition of  the  cattle  was  due  to  improper 
handling,  being  tantamount  to-  a.n  opinion 
that  the  carrier  vras  negligent,  is  inadmis- 
sible. Texas  &  P.  R.  Co.  v.  Felker  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  308,  90  S.  W.  530. 

<»6.  Where  driver  of  an  express  company 
contracted  to  deliver  at  a  specified  time,  evi- 
dence of  similar  prior  contracts  is  admissible 
to  show  authority  to  make  such  contracts. 
Pacific  Exp.  Co.  v.  Needhain  [Tex.  Civ.  App.] 
94  S.  W.  1070.  Also  admissible  as  res  gestae. 
Id. 

67. 
N.  Y. 

68 

69. 


New   York,    etc.,    R.    Co.,    99 


Hirsch 
S.  431. 

See  5  C.  L.  524. 

Especially  where  the  court  limited  re- 
covery against  the  two  to  negligence  oc- 
curring on  their  lines.  Gulf,  etc.,  R.  Co.  v. 
Batte   [Tex.  Civ.  App.]    94  S.  W.  345. 

70.     Texas  &  Pac.  R.   Co.  v.   Scoggin    [Tex. 
Civ.  App.]    14  Tex.  Ct.   Rep.  297,   90  S.  W.   521. 


71.  Not  error  to  refuse  to  allow  defendant 
to  amend  answer  so  as  to  allege  failure  to 
give  notice  of  loss  where  the  evidence  of  the 
contrELCt  does  not  show  an  agreement  to 
notify.  Kaplan  v.  Metropslitan  Exp.  Co.,  98 
N.  Y.  S.   228. 

72.  Within  Rev.  St.  1899,  §  655.  Ingwer- 
sen  v.  St  Louis  &  H.  R.  Co.,  116  Mo.  App. 
139,   92  S.  W.'  357. 

73.  Burning  of  goods  at  depot.  Braun- 
ton  V.  Southern  Pac.  R.   [Cal.  App.]  83  P.  265. 

74.  Tishomingo  Sav.  Inst.  v.  Johnson,  Nes- 
bitt  &  Co.  [Ala.]  40  So.  503. 

75.  Instruction  held  erroneous  as  submit- 
ting questions  of  negligence  not  alleged. 
Southern  R.  Co.  v.  Forgey   [Va.]   54  S.  E.  477. 

76.  An  instruction  submitting  the  ques- 
tion to  the  jury  whether  stock  had  been  con- 
fined for  more  than  28  hours  contrary  to  Rev. 
St.  of  U.  S.  [U.  S.  Comp.  St.  1901,  p.  2995],  is 
erroneous  where  it  is  admitted  that  they 
were  only  confined  for  15  hours.  Southern 
R.  Co.  V.  Forgey  [Va.]  54  S.  E.  477.  An  issue 
being  raised  as  to  removal  of  a  part  of  the 
goods  before  the  delivery  of  the  car  to  the 
initial  carrier  for  shipment,  the  charge  sub- 
mitting the  issue  should  have  been  given. 
International  &  G.  W.  R.  Co.  v.  Bingham 
[Tex.  Civ.  App.]  89  S.  W.  1113.  Charge  er- 
roneously submitted  the  issue  of  damage 
resulting  from  feeding  at  certain  point,  tliere 
being  no  evidence  of  any  damage.  Texas  & 
P.  R.  Co.  V.  Scoggin  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  297,  PO  S.  W.  521. 

77.  An  instruction  that  plaintiff  may  re- 
cover for  ttie  injury  to  all  the  goods,  though 
a  part  belonged  to  his  wife,  properly  refused 
as  assuming. that  all  the  goods  were  injured. 
Walter  v.  Alabama  Great  So.  R.  Co.,  142  Ala. 
474,  39  So.  87.  Refusal  to  give  special  charga 
assuming  that  cattle  were  shipped  under 
written  contract  held  proper,  that  being  a 
question  for  the  jury.  Gulf,  etc.,  R.  Co.  v. 
Batte  [Tex.  Civ.  App.]  94  S.  W.  345.  An  in- 
struction that  if  the  jury  believe  that  the 
calves  died  of  pneumonia  and  that  "the  neg- 
gence  or  rough  handling  of  defendant  con- 
tributed thereto,"  etc.,  held  erroneous  as  as- 
suming   the    fact    of    rough    and    negligent 
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ing"^  or  argumentative  in  form/^  or  charge  upon  the  weight  of  the  evidence.^"  An 
instruction  must  not  ignore  any  issue  of  the  case.^^  The  charges  must  be  considered 
togetlier.^^ 

Damages  and  penalties.^^ — Where  connecting  carriers  are  liable  only  for  dam- 
age occurring  on  their  respective  lines,  it  is  improper  for  the  jury  to  find  the  total 
damage  and  apportion  it  among  tlie  carriers  on  an  estimated  basis.^*  ISTotice  to  any 
agent  of  a  carrier  authorized  to  execute  contracts  of  shipment  that  special  damages 
will  result  from  delay  in  transportation,  is  sufficient  ^^ 

Penalties}^ — In  N"orth  Carolina  a  carrier  is  subject  to  a  penalty  if  it  does  not 
refund  overcharges  within  a  specified  time  after  claim  therefor.^^  The  South 
Carolina  statute  imposing  a  penalty  for  failure  to  adjust  and  pay  claims  within  a 
specified  time  after  notice  thereof,^^  providing  the  consignee  recovers  the  amount 
claimed  in  a  suit,^"  is  not  unconstitutional  as  violating  the  equality  clause  of  the 
Federal  or  state  constitution.^"  In  an  action  for  damage  to  freight  and  for  penalty 
for  failure,  to  settle  within  the  statutory  time,  in  which  no  interest  is  asked,  the 
magistrate  cannot  add  interest  and  penalty  upon  return  of  a  verdict  for  the  amount 
of  the  claim."^ 

§  14.  Freight  and  other  charges.^^ — A  carrier  may  exact  the  rate  duly  estab- 
lished under  the  interstate  commerce  act  notwithstanding  a  special  contract  witli  the 
shipper  to  carry  at  a  lower  rate,°^  unless  it  is  a  through  rate  and  the  shipper  was 
ignorant  of  its  illegalitj^^*  but  cannot  acquire  any  right  to  impose  an  unlawful  rate 
from  any  approving  act  of  the  board  of  railroad  and  warehouse  commissioners.®^ 


handling-.  Houston  &  T.  C.  R.  Co.  v.  Burns 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  181,  90  S. 
W.   688. 

78.  An  Instruction  respecting-  plaintiff's 
neglig-ence  in  giving  directions  over  tlie  tele- 
phone resulting  in  a  misunderstanding,  held 
correct  and  the  requested  one  properly  re- 
fused as  misleading.  Southern  R.  Co.  v.  For- 
eey  [Va.]   54  S.  E.  477. 

79.  Instructions  in  regard  to  oral  con- 
tract to  furnish  cars  held  properly  refused 
as  argumentative  and  otherwise  sufficiently 
embraced  in  main  charge.  Pecos  &  N.  T.  R. 
Co.  v.  Bvans-Snider-Buel  Co.  [Tex.  Civ.  App.] 
93  S.  W.  1024. 

SO.  An  instruction  that  if  they  believed 
that  plaintiff  delivered  fifty-eiglit  and  not 
fifty  barrels  of  syrup  to  the  initial  carrier 
she  was  entitled  to  recover,  held  erroneous 
as  a  charge  on  the  weight  of  the  evidence 
under  the  facts  of  the  case.  Interna.tional  &. 
G.  N.  R.  Co.  V.  Bingham  [Tex.  Civ.  App.]  89 
S.  W.  1113.  Instruction  as  to  damages  held 
on  the  weight  of  evidence  in  assuming  im- 
proper handling-.  International,  etc.,  R.  Co. 
V.  Startz  [Tex.  Civ.  App.]   94  S.  W.  207. 

81.  An  instruction  that  carriers  are  not 
liable  for  mistaken  judgments  of  tlieir  serv- 
ants in  emergencies  properly  refused  w^here 
it  ignores  their  negligence  in  permitting 
the  emergencies  to  arise.  Lewark  v.  Parkin- 
son  [Kan.]   85  P.  601. 

82.  In  action  for  damages  for  injuries  to 
cattle,  refusal  to  g-ive  peremptory  instruc- 
tion for  defendants  held  proper  in  view  of 
other  rulings.  Gulf,  etc.,  R.  Co.  v.  Batte  [Tex. 
Civ.  App.]   94  S.  W.  345. 

83.  See  5  C.  L.  525.  See,  also.  Damages, 
5  C.  L.  904. 

84.  Atchison,  etc.,  R.  Co.  v.  Nation  [Tex. 
Civ.  App.]   92  S.  W.  823. 

85.  Notice    to    agent    at    (Jestination    that 


consignee  is  depending  on  a  shipment  for 
feed  is  sufficient  without  notice  to  tlie  bill 
of  lading  clerk  at  initial  point.  Illinois  Cent. 
R.  Co.  V.  Mossbarger  [Ky.]   91  S.  TV.  1121. 

86.  See   5   C.   L.   526,  n.   95. 

87.  Revisal  1905,  §§  2642,  2644.  Cottrell  v. 
Carolina  &  N.  Vi^  R.  Co.   [N.  C]  54  S.  E.  288. 

88.  A  statement  which  shows  the  nature 
of  the  claim,  the  ainount  of  the  loss,  and  on 
whose  behalf  it  is  presented,  is  sufficient 
under  24  St.  at  Large,  p.  81.  Hawes  v.  South- 
ern R.  Co.  [S.  C]  53  S.  E.  2S5.  Need  not  be 
attested  or  accompanied  with  proof  of  valid- 
it5'.  Id.  Claimant  need  not  attack  the  bill 
of  lading   or   receipt.     Id. 

8a.  Act  Feb.  23,  1903  (24  St.  at  Large, 
p.  81),  does  not  apply  to  claims  settled  out 
of  court.  Best  v.  Seaboard  Air  Line  R-.  Co. 
[S.  C]   52  S.  E.  223. 

90.  24  St.  at  Larg-e,  p.  81,  §  2,  does  not 
violate  14th  Amend.  U.  S.  Const,  or  S.  C. 
Const,  art.  1,  §  5.  Seegers  Bros.  v.  Seaboard 
Air  Line  R.  Co.  [S.  C]  52  S.  E.  797;  Frasier 
V.  Charleston  &  W.  C.  R.  Co.  [S.  C]  52  S.  E. 
964. 

91.  Abrahams  v.  Columbia,  etc.,  R.  Co. 
[S.  C]   53  S.  E.  819. 

92.  See  5  C.  L.  526. 

93.  Texas  &  P.  R.  Co.  v.  Mugg-,  202  U.  S. 
242,  50  Law.  Ed.  . 

94.  Southern  Kansas  R.  Co.  v.  Burgess  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  191,  90  S.  W. 
1S9.  Terminal  carrier  cannot  demand  the 
difference  between  the  sum  of  the  rates 
from  the  initial  station  to  an  intermediate 
and  froin  such  point  to  the  destination,  there 
being  no  fixed  through  rate,  and  the  rate 
cliarged.     Id. 

95.  Commission  has  no  authority  to  au- 
thorize violations  of  positive  law.  McGrew 
V.  Missouri  Pac.  R.  Co.  [Mo.  App.]  94  S.  W. 
719. 
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Contracts  of  shipment  are  governed  by  the  classification  sheets  filed  with  the  inter- 
state commerce  commission,'*^  and  in  construing  such  sheets  the  intention  of  the 
framers  as  to  the  meaning  of  words  used  control,  regardless  of  local  usage  or  custom 
or  construction  placed  thereon  by  the  shipper.^^  A  terminal  carrier  which  has  no 
contractual  relations  with  the  initial  carrier  respecting  rates  may  charge  the  usual 
rate  notwithstanding  a  lower  through  rate  was  agreed  upon  b}'  the  initial  carrier  of 
which  it  had  no  knowledge.^^  A  carrier  may  establish  a  rule  fixing  a  demurrage 
charge  without  notice  to  shippers.^^  In  Ohio  a  carrier  may  deny  a  shipper  private 
switching  facilities  if  he  refuses  to  pay  demurrage.^ 

A  common  carrier  has  a  lien  for  his  lawful  charges,^  including  demurrage,^ 
which  continues  until  paATnent  of  the  charges,*  or  delivery  of  the  property.^  Lien 
exists  only  for  charges  -on  the  particular  shipment.^  A  final  carrier  can  assert  a  lien 
for  a  prior  can-ier  only  when  it  is  for  a  charge  which  a  carrier  may  make,''  and 
while  it  must  act  in  good  faith  towards  the  consignee,^  it  need  not  investigate  the 
legality  of  the  particular  charge  if  apparently  just.^     A  shipper  by  boat  has  a  lien 


96.  Burlap  horse  covers  held  properly 
scheduled  as  first  class  freight  under  the 
term  "blankets"  as  contained  in  the  classi- 
fication. Smith  V.  Great  Northern  R.  Co. 
[N.  D.]  107  N.  W.  56. 

97.  Smith  v.  Great  Xorthern  R.  Co.  [N.  D.] 
107  N.  VT.  56. 

98.  Goodin  v.  Southern  R.  Co.  [Ga.]  54  S. 
E.  720.  Nor  does  it  render  Itself  liable  for 
holding  such  shipment  when  it  subsequently 
accepts  the  agreed  rate.     Id. 

99.  And  it  is  no  defense  that  the  shipper 
has  insufficient  facilities  to  unload  the  cars 
within  the  specified  time.  Baltimore  &  O.  R. 
Co.  V.  Gray's  Ferry  Abattoir  Co.,  27  Pa.  Su- 
per. Ct.  511.  Carrier  may  make  a  reasonable 
charge  for  demurrage  upon  the  failure  o£ 
the  consignee  to  remove  freight  fnom  its  ears 
Tvithin  a  reasonable  time  (Thomas  Phillips 
Co.  V.  Erie  R.  Co.,  6  Ohio  C.  C.  (N.  S.)  505), 
and  is  justified  in  refusing  to  deliver  cars  of 
freight  upon  the  private  siding  of  tlie  con- 
signee until  he  pays  the  demurrage  charged 
on  former  cars  placed  upon  his  siding  (Id.). 
Evidence  held  insufficient  to  show  the 
amount  due  as  demurrage.  Clegg  Lumber 
Co.  V.  Atlantic  &  B.  R.  Co.,  123  Ga.  603,  51 
S.  E.  575.  A  rule  requiring  the  consignee  to 
pay  demurrage  if  the  car  is  kept  for  more 
than  forty-eight  hours  while  unloading  is 
reasonable.  Troy  "Wagon  Works  Co.  v.  C, 
H.  &  D.  R.  Co.,  3  Ohio  N.  P.  (N.  S.)  421.  Con- 
signee cannot  be  charged  demurrage  ■where 
he  is  prevented  from  unloading  by  the  car- 
rier nor  swtching  facilities  be  denied  for  re- 
fusal to  pay.     Id. 

1.  "Where  carrier  presents  a  bill  for  de- 
murrage and  demands  payment  of  the  whole, 
a  large  part  of  which  is  bona  fidely  disputed, 
a  refusal  to  pay  does  not  justify  a  discon- 
tinuance of  the  switching  facilities.  Troy 
Wagon  Works  Co.  v.  C,  H.  &  D.  R.  Co.,  3 
Ohio  N.  P.  (N.  S.)  421.  In  an  action  to  com- 
pel carrier  to  deliver  cars  of  freight  upon 
a  private  siding,  an  answer  alleging  plaint- 
iff's refusal  to  pay  demurrage  upon  cars  de- 
liberately detained  states  a  defense.  Thomas 
Phillips  Co.  v.  Erie  R.  Co.,  6  Ohio  C.  C.  (N.  S.) 
505. 

2.  A  carrier  has  a  lien  upon  goods  ship- 
ped by  an  agent  clothed  by  the  principal 
with   apparent  authority  to   so   act  notwith- 


standing he  has  no  authority.     Hahl  v.  Laux 
[Tex.  Civ.  App.]    93  S.  W.  1080. 

3.  A  railroad  company  nas  a  common-law 
lien  upon  the  property  in  a  car,  for  its  proper 
demurrage  charges,  against  such  car,  and 
may  enforce  the  same  by  refusing  to  de- 
liver such  property  until  payment  of  t'ne  de- 
murrage charges  has  been  made.  Pittsburgh, 
etc.,  R.  Co.  V.  Mooar  Lumber  Co.,  6  Ohio  C.  C. 
(N.  S.)  63S.  Lien  for  demurrage  exists  inde- 
pendently of  any  stipulation  therefor  in  the 
contract  of  shipment,  and,  in  an  action  to 
enforce  the  same,  it  is  not  necessary  to  aver 
or  prove  a  special  contract  "with  reference 
thereto.     Id. 

Contra:  A  common  carrier  has  no  lien 
upon  goods  for  demurrage.  Xicolette  Lum- 
ber Co.  v.  People's  Coal  Co.   [Pa.]   62  A.  1060. 

4.  Payment  of  freight  charges  to  an 
agent  holding  the  property  for  a  carrier  un- 
der its  lien  discharges  the  lien.  Lembeck  v. 
Jarvis  Terminal  Cold  Storage  Co.  [X.  J.  Err. 
&  App.]  63  A.  257. 

5.  A  common  carrier's  lien  for  his  rea- 
sonable charges  is  inseparably  associated 
with,  and  dependent  upon,  the  possession  of 
the  goods,  and  hence  is  lost  by  their  uncon- 
ditional delivery.  Hahl  v.  Laux  [Tex.  Civ. 
App.]  93  S.  W.  1080.  Not  lost  where  owner 
takes  them  from  carrier  without  its  consent. 
Id.  Lien  lost  by  delivery  to  the  consignee 
as  agent  for  the  consignor  though  he  agreed 
to  hold  the  property  until  charges  were  paid. 
Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co. 
[X.  J.  Err.  &  App.]   63  A.  257. 

6.  No  lien  for  charges  due  on  a  prior 
shipment  of  the  same  goods.  Atchison,  etc. 
R.  Co.  V.  Bourdett   [Kan.]   85  P.  S20. 

7.  Must  be  connected  with  the  transpor- 
tation of  the  property-.  Berry  Coal  &  Coke 
Co.  V.  Chicago,  etc.,  R,  Co.,  116  Mo.  App.  214, 
92  S.  W.  714. 

8.  Cannot  assert  a  lien  for  a  known  un- 
lawful charge.  Berry  Coal  &  Coke  Co.  v. 
Chicago,  etc.,  R.  Co.,  116  Mo.  App.  214,  92  S. 
W.  714. 

9.  A  final  carrier  directed  to  hold  goods 
until  an  average  bond  is  givfen  need  not  pass 
upon  validity  of  the  claim.  Berry  Coal  & 
Coke  Co.  v.  Chicago,  etc.,  R.  Co.,  116  Mo. 
App.  214,   92  S.  W.  714. 
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upon  the  vessel  for  damages  growing  out  of  the  contract  of  shipment.^"  A  shipper 
can  recover  unreasonable  overcharges  ^^  involuntarily  paid.^^  In  an  action  to  recover 
overcharges,  plaintiff  need  only  prove  his  case  by  a  fair  preponderance  of  the  evi- 
dence.^^  Where  under  a  written  contract  a  carrier  was  to  accept  and  ship  freight 
according  to  shipper's  scale  of  weights,  with  the  right  to  inspect  tlie  shipper's  book 
from  time  to  time  and  collect  undercharges,  the  issuing  of  bills  of  lading  A\'ith 
laiowledge  of  undercharges  does  not  preclude  a  recovery.^* 

Part  III.     Carriers  of  Live  Stock. 

§  15.  Diity  to  carrij  and  contract  of  carriarje  generalhi}^ — A  shipping  con- 
tract prepared  wholly  by  the  carrier  should  be  construed  most  strongly  against  it.^® 
A  reasonable  construction  should  be  adopted. ^^ 

§  16.  Care  required,  of  carrier}^ — It  is  the  duty  of  a  carrier  to  transport  stock 
with  reasonable  promptness,  according  to  the  usual  course  of  business,  considering 
the  connections  to  be  made  and  the  way  tliey  are  carried,^"  and  by  contract  special 


10.  True  though  he  in  turn  Is  shipping 
for  anothei-.     The  Presque  Isle,   140   F.   202. 

11.  An  opinion  of  the  railroad  commission 
is  prima  facie  evidence  as  to  the  reasonable- 
ness of  charges  made  subsequent  thereto. 
Code  1896,  §  3496,  Anniston  Mfg.  Co.  v. 
Southern  R.  Co.  [Ala.]  40  So.  965.  The 
fact  that  the  complaint  contains  counts  for 
prior  charges  does  not  rend&r  it  inad- 
missible. Id.  Evidence  of  rates  charged 
by  the  same  road  in  another  state  is  not 
admissible,  especially  in  absence  of  proof 
that  the  conditions  are  the  same.  Id.  Nor 
evidence  of  charges  by  another  road  be- 
tween different  points.  Id.  A  question  as 
to  what  was  considered  a  reasonable  rate 
when  not  limited  to  the  rate  between  the 
points  in  issue  properly  refused.  Id.  Evi- 
dence held  to  support  finding  for  recov- 
ery of  overcharges  of  freight  on  lumber,  due 
to  excessive  weight.  Chicago  Lumber  & 
Coal  Co.  X.  Georgia  So.  &  F.  K.  Co.,  114  Mo. 
App.  327,  89  S.  W.  576. 

12.  Where  delivery  of  goods  was  made 
only  upon  payment  of  excessive  freight,  the 
payment  was  not  voluntary.  Southwestern 
Ala.  R.  Co.  V.  Maddox  &  Son    [Ala.]   41  So.   9. 

13.  An  instruction  requiring  him  to  prove 
his  case  to  "a  reasonable  certainty"  errone- 
ous. Anniston  Mfg.  Co.  v.  Southern  R.  Co. 
[Ala.]   40  So.  965. 

14.  Belton  Oil  Co.  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]   92  S.  W.  411. 

15.  See  5  C.  L.  526. 

16.  Pecos  &  N.  T.  R.  Co.  v.  Evans-Snider- 
Buel  Co.    [Tex.  Civ.  App.]    93  S.  W.   1024. 

17.  Pecos  &  N.  T.  R.  Co.  v.  Evans-Snider- 
Buel  Co.  [Tex.  Civ.  App.]  93  S.  W.  1024.  Stip- 
ulation that  company  agreed  to  stop  cars  at 
any  station  for  watering  and  feeding  stock 
wliere  it  had  facilities  for  so  doing,  when- 
ever requested  in  writing  by  the  owner  to 
do  so,  held  to  mean  that  company  should 
make  known  to  shipper  in  a  reasonable  way 
and  time  where  such  facilities  were  to  be 
had.     Id. 

18.  See  5  C.  L.  527. 

IS.  Illinois  Cent.  R.  Co.  v.  Holt  [Ky.]  92 
S.  W.  540.  The  carrier  must  exercise  ordi- 
nary  care    to   transport   tlie    goods    witliin    a 


reasonable  time.  Ijivc  stock.  San  Antonio  & 
A.  P.  R.  Co.  V.  Turner  [Tex.  Civ.  App.]  9  4 
S.  'W.  214.  In  tlie  absence  of  a  contract  re- 
quiring it,  the  carrier  is  not  obliged  to  de- 
lay its  regular  freight  trains  to  handle  ship- 
ments of  cattle.  Id.  The  carrier  is  bound 
to  use  that  degree  of  care  and  diligence- 
which  a  person  of  ordinary  prudence  would 
have  used  under  the  same  or  similar  cir- 
cumstances to  transport  cattle  to  their  des- 
tination without  unreasonable  delay.  Con- 
necting carrier  receiving  live  stock  from 
initial  carrier.  Rogers  v.  Texas  &  P.  R.  Co. 
[Tex.  Civ.  App.]  94  S.  W.  158.  Charge  re- 
quiring jury  to  find  that  delay  was  both  un- 
reasonable and  unnecessary  held  erroneous, 
the  test  being  merely  whether  it  was  un- 
reasonable. Id.  Delay  due  to  unexplained 
breaking  down  of  passenger  engine  (Id.), 
and  to  freezing  of  water  tanks,  where  water 
could  have  been  obtained  elsewhere,  held  un- 
reasonable (Id.).  Delay  in  sliipment  of  cat- 
tle by  connecting  carrier  held  unreasonabl  :■. 
Id.  A  common  carrier  is  required  to  exer- 
cise reasonable  diligence  to  transport  stock 
without  delays  whicli  can  be  avoided,  espe- 
cially where  such  stock  is  shipped  for  mar- 
ket. Ratliff  v.  Quincy,  etc.,  R.  Co.  [Mo.  App.] 
94  S.  W.  1005.  Where  the  carrier  knows  that 
cattle  offered  to  it  for  transportation  are  fat 
and  marketable,  and  that  loss  will  follow  de- 
lay, it  is  bound  to  use  reasonable  diligence 
to  avoid  detaining  them.  Ficklin  v.  Wabash 
R.  Co.  [Mo.  App.]  93  S.  W.  861.  Evidence 
held  to  sustain  finding  that  defendant  did 
not  exercise  reasonable  diligence  in  furnish- 
ing cars  to  transport  cattle  to  market.  Id. 
The  duty  to  transport  stock  without  unrea- 
sonable delay  imposes  the  obligation  to  pro- 
vide a  sufficient  number  of  trains  to  meet 
ordinary  business  demands,  and  the  carrier 
is  liable  for  delays  due  to  overloaded  trains. 
Ratliff  V.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  94 
S.  W.  1005.  Evidence  that  a  freight  train, 
leaving  the  shipping  point  six  hours  later 
than  the  one  carrying  the  stock,  reached  the 
destination  first,  together  with  the  fact  that 
the  latter  had  to  double  to  make  several 
grades,  is  sufficient  to  show  negligence.  Id. 
Evidence  held  sufficient  to  sustain  a  finding 
of  negligent  delay  in  shipment.     Union  Pac. 
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dispatch  may  be  required.-*'  Except  that  it  is  not  liable  for  loss  or  injury  caused 
by  the  natural  vice  or  propensities  of  the  animals,^^  the  carrier  of  live  stock  is,  as  in 
other  cases,  an  insurer,-^  unless  special  contract  relaxes  the  liability,^'  and  all  that 
is  required  of  the  shipper  in  order  to  make  out  a  prima  facie  case  is  to  show  delivery 
to  the  carrier  and  its  failure  to  deliver  at  the  destination.^*  Results  of  the  ship- 
per's negligence  in  packing  are  not  to  be  attributed  to  the  carrier.^^  While  false 
statements  by  the  shipper  may  relieve  the  carrier,  mere  error  in  an  estimate  does 
not,-" 

Rest,  feeding,  and  tvatering,"  are  usually  required,-®  and  to  that  end  suitable 
pens  must  be  maintained.-^  Unavoidable  delay  in  shipment  does  not  relieve  the 
carrier. ^°  A  failure  of  the  shipper  to  accompany  and  care  for  stock  as  agreed  does 
not  relieve  the  carrier  from  its  responsibility  to  do  so,  where  it  proceeds  mth  the 
shipment  knowing  the  shipper  is  not  on  the  train. "^ 


R.  Co.  V.  Thompson  [Neb.]  106  N.  W.  598; 
Union  Pac.  R.  Co.  v.  Nelson  [Neb.]  106  N.  W. 
1036. 

20.  Evidence  held  to  support  finding  that 
ag-ent  of  initial  carrier  did  not  agree  to 
transport  stock  by  special  train  so  as  to 
catcli  fast  train  of  connecting  carrier.  Rog- 
ers V.  Texas  &  P.  R.  Co.  [Tex.  Civ.  App.]  94 
S.  TV.  15'8. 

21.  MoFall  V.  Wabash  R.  Co.  [Mo.  App.] 
91  S.  W.  570.  A  carrier  assumes  tlie  same 
responsibility  for  the  carriage  and  deliv- 
ery of  live  stock  as  in  the  carriage  of  other 
property,  except  injuries  resulting  from  the 
nature,  habits  and  propensities  of  the  ani- 
mals. Louisville  &  N.  R.  Co.  v.  Smitha  [Ala.]  | 
40  So.  117.  Tiie  same  standard  of  care  is  re- 
quired of  carriers  of  live  stock  as  of  dead 
freight.  But  the  standard  as  applied  to  the 
differing  circumstances  requires  more  care 
in  the  carriage  of  live  stock.  "Waggoner  v. 
Missouri,  etc.,  R.  Co.  [Tex.  Civ.  App.]  92  S. 
W.  1028.  Evidence  in  action  for  damages  for 
injury  to  horses  due  to  delay  and  careless 
handling  held  sufficient  to  support  verdict 
for  plaintiff.  St.  Louis,  etc.,  R.  Co.  v.  Berry 
[Tex.  Civ.  App.]   93   S.  W.   1107. 

22.  McFall  v.  Wabash  R.  Co.  [Mo.  App.] 
94  S.  W.  570.  A  common  carrier  of  live  stock 
is  generally  an  insurer  of  their  safe  deliv- 
ery witiiout  loss  or  damage.  Chicago,  etc., 
R.  Co.  V.  Slattery   [Neb.]   107  N.  W.  1045. 

23.  When  liable  only  for  negligence,  a  car- 
rier accepting  stock  for  shipment  is  bound 
to  use  reasonable  care  in  handling  and  car- 
ing for  tliem  on  the  journey  according  to  the 
usual  course  of  business  in  such  shipments. 
Illinois  Cent.  R.  Co.  v.  Holt  [Ky.]  92  S.  W. 
540. 

24.  McFall  V.  Wabash  R.  Co.  [Mo.  App.] 
94  S.  W.  570. 

25.  Cohn  V.  Piatt,  48  Misc.  378,  95  N.  T.  S. 
535.  Evidence  held  to  show  that  the  death 
of  the  chickens  was  due  to  overcrowding  by 
the  shipper  rather  than  to  negligence  of  car- 
rier.    Id. 

26.  "Estimated"  weight  of  cattle  as 
stated  in  contract  held  not  conclusive  on 
shipper,  and  fact  that  tiieir  actual  weight 
was  greater  did  not  preclude  a  recoverv  for 
shrinkage  in  weight  due  to  delay.  Ficklin  v. 
"U^abash  R.  Co.  [Mo.  App.]  93  S.  W.  861.  Evi- 
dence held  insufficient  to  sliow  fraud  on  the 
part  of  the  shipper  in  concealing  the  value 
of  the  animals  shipped.  Central  of  Georgia 
R.  Co.  V.  Hall,  124  Ga.  322,  52  S.  E.  679. 


27.  See  5  C.  L.  527. 

28.  The  leaving  of  a  horse  In  a  well  felted 
and  ventilated  car  over  night  is  not  negli- 
gence per  se.  Fuller  v.  Atlantic  Coast  Line 
R.  Co.  [N  C]  53  S.  E.  2'Jl.  Where  a  cattle 
shipper  did  not  feed  and  water  cattle  while 
awaiting  tlie  arrival  of  cars  because  of  the 
carrier's  representations  that  the  cars  would 
soon  be  there,  the  carrier  was  liable  for  the 
injury  resulting  from  sucli  failure.  Gulf,  etc., 
R.  Co.  V.  House  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  752,  88  S.  W.  1110.  Where  a  carrier  un- 
lawfully withholds  delivery  of  stock,  it  must 
feed,  water,  and  care  for  the  same.  South- 
ern Kansas  R.  Co.  v.  Burgess  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  191,  90  S.  W.  189.  No 
defense  that  shipper  miglit  have  done  so.    Id. 

29.  It  is  the  duty  of  a  live  stock  carrier 
to  provide  inclosed  yards  for  receiving  ship- 
ments at  destination  (Reynolds  v.  Great 
Northern  R.  Co.,  40  Wash.  163,82  P.  161),  and 
it  is  liable  for  loss  occasioned  by  straying 
because  of  the  lack  of  such  facilities  al- 
though the  shipper  contract  to  unload  at 
his  own  risk,  especially  where  he  did  not 
know  that  there  were  no  yards  at  the  time 
he  contracted  (Id.).  An  initial  carrier  us- 
ing stock  pens  jointly  with  a  connecting 
one  is  bound  to  use  ordinary  care  to  main- 
tain them  in  a  suitable  condition  for  de- 
livery of  cattle  by  it  to  the  connecting  car- 
rier. Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  308,  90  S.  W.  530. 
Facts  held  insufficient  to  show  that  the  cat- 
tle escaped  because  of  improper  and  defec- 
tive pens,  but  rather  because  the  gates  were 
not  properly  secured  by  shipper.  Gulf,  etc., 
R.  Co.  v.  Tifliaferro  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  122,  89  S.  W.  1120. 

30.  Sections  4386.  4387,  Rev.  St.  U.  S.  (U.  S. 
Comp.  St.  1901,  pp.  2995,  2996),  do  not  relieve 
a  carrier,  transporting  stock  from  one  state 
to  another,  from  liability  for  failure  to  care 
for,  feed,  and  water,  while  delayed  through 
an  act  of  God.  Chicago,  etc.,  R.  Co.  v.  Slat- 
tery   [Neb.]    107  N.  W.   1045. 

31.  Chicago,  etc.,  R.  Co.  v.  Slattery  [Neb.] 
107  N.  W.  1045.  Although  the  contract  of 
shipment  provides  the  shipper  shall  bear  the 
risic  and  expense  of  caring  for  the  stoclc  dur- 
ing transportation,  the  provision  may  be 
waived.  An  indorsement  on  the  bill  of  lad- 
ing, "To  be  fed  and  watered  at  the  expense 
of  the  shipper.  Loaded  at  4  p.  m.  No  one  in 
charge,"  held  to  constitute  a  waiver.  Nor- 
fold  &  W.  R.  Co.  v.  Sutherland  [Va.]  54  S.  E. 
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§  17.     Delivery.^- 

§  18.     Liability  of  carrier  or  conneciing  carrier.^^ 

§  19.     Limitaiion  of  liability. ^^ 

§  20.  Procedure  in  actions  relating  to  carriage  of  stoch.^^ — In  Georgia  in  an 
action  ex  contractu  for  failure  to  deliver  stock  in  good  condition,  tlie  action  may  be 
brought  either  in  the  county  where  the  contract  was  entered  into  or  in  the  county 
where  delivery  was  to  be  made.^®  In  an  action  on  a  statute,  negligence  may  be  averred 
generally.^'^  A  petition  against  several  carriers  for  injuries  to  cattle  which  charged 
negligence  in  transportation  held  sufficient  without  alleging  the  effect  of  the  negli- 
gence of  each  carrier.^^  A  petition  alleging  negligent  delay  in  sliipment  between 
the  termini  is  sustained  by  proof  of  delay  at  any  intermediate  point.^'  Where 
stock  is  injured  in  transit,  the  burden  is  on  the  carrier  to  exculpate  itself  from 
blame,*°  except  when  the  shipper  accompanies  the  stock  under  a  special  contract 
to  care  for  it,*^  and  where  the  healthy  condition  of  stock  is  once  shown,  it  is  pre- 
sumed to  continue  until  the  contrary  is  shown.*^  Under  a  special  contract  limiting 
defendant's  liability  to  gross'  negligence,  the  burden  is  on  plaintiff  to  show  such 
negligence.*^  Where  the  burden  is  upon  plaintiff  to  prove  negligence,  it  is  only 
necessary  to  furnish  circumstantial  evidence  from  which,  if  the  loss  be  unexplained, 
the  jury  can  reasonably  infer  that  the  loss  was  due  to  defendant's  negligence.** 
Delivery  of  stock  may  be  shown  by  parol  evidence  notwithstanding  a  written 
receipt  was  given.*^     In^sti^uctions   are  governed  bv  the  rules  applicable  in  other 


465.  Failure  of  shipper  to  accompany  stock 
as  agreed  is  no  defense  unless  the  injury 
sued  for  was  caused  by  such  failure.  Louis- 
ville &  N.  R.  Co.  V.  Smitha  [Ala.]  40  So.  117. 
Where  a  carrier  has  knowledge  that  the 
shipper  is  not  accompanying  stock  as  agreed, 
it  must  feed,  water,  and  care  Tor  them  as  if 
no  contract  had  been  entered  into.     Id. 

32.  See  3   C.   L.    610.     See,    also,   ante,    §    9. 

33.  See  3  C.  L.  610.     See,  also,  ante,  §  3. 

34.  See  3  C.  L.  610.  Application  of  gen- 
eral rules.     See  ante,  §  11. 

35.  See  5  C.  L.  527. 

36.  Civ.  Code  1895,  §  2334.  Friedman  v. 
Seaboard  Air  Line  R.  Co.,  124  Ga.  472,  52  S. 
E.  763. 

37.  A  complaint  alleging  that  the  stock 
was  confined  for  more  than  twenty-eight 
consecutive  hours  contrary  to  section  4386, 
Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  2995], 
sufficiently  alleges  negligence,  it  being  neg- 
ligence per  se  to  fail  to  comply  ^vith  the 
statute.  Reynolds  v.  Great  Northern  R.  Co., 
40  Wash.  163,  82  P.  161. 

38.  International  &  G.  N.  R.  •Co.  v.  Jones 
[Tex.  Civ.  App.]  91  S.  W.  611.  Where  a  con- 
tract was  made  for  the  shipment  of  hogs 
over  the  lines  of  connecting  carriers,  it  was 
not  necessary  to  allege  the  particular 
amount  of  damage  caused  by  each  defend- 
ant on  its  line.  It  was  sufficient  to  allege 
the  damages  as  being  caused  by  both  de- 
fendants. Missouri,  K.  &  T.  R.  Co.  v.  Phil- 
lips [Tex.  Civ.  App.]  91  S.  W  242.  It  ap- 
pearing that  all  damages  occurred  on  the 
line  of  one  carrier,  all  the  damages  were 
recoverable  from  it.     Id. 

39.  Union  Pac.  R.  Co.  v.  Nelson  [Neb.]  106 
N.  W.  1036. 

40.  Powers  V.  Chicago,  etc.,  R.  Co.  [Iowa] 
105  N.  W.  345.  Proof  of  delivery  of  stock 
to  carrier  in  good  condition  and  arrival  at 


place  of  destination  in  a  damaged  condition, 
makes  a  prima  facie  case  (Cliicugo,  etc.,  R. 
Co.  V.  Slattery  [Neb.]  107  N.  W.  1045),  and 
tlie  burden  is  on  the  defendant  to  prove  loss 
due  to  an  exception   (Id.). 

41.  Not  sufficient  to  show  delivery  to  car- 
rier in  good  condition  and  redelivery  In  dam- 
aged state.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter  [Fla.]  S9  So.  634.  Rule  not  changed 
by  Laws  1891,  c.  4071,  p.  113.  Id.  Where  a 
car  w^as  in  the  yards  but  a  shipper  was  for- 
bidden to  load  for  an  unreasonable  time,  tlie 
burden  of  pleading  and  proving  a  les-al  ex- 
cuse is  on  the  carrier.  Evans  v.  Mobile  &  O. 
R.  Co.  [Ky.]  90  S.  W.  58S. 

43.  Powers  v.  Chicago,  etc,  R.  Co.  [Iowa] 
105  N.  W.  315.  Hence  when  the  condition  of 
horses  is  shown  a.t  a  certain  point  in  tran- 
sit, tliey  will  be  presumed  to  have  been  in 
the  same  condition  when  received  by  a  con- 
necting carrier  at  a  subsequent  point.  Id. 
Evidence  held  sufficient  to  show  tliat  the 
horses  v/ere  delivered  to  the  carrier  in  good 
condition.     Id. 

43.  Trexler  v.  Baltimore  &  O.  R.  Co.,  28 
Pa.  Super.  Ct.  207. 

44.  Proof  that  one  of  defendant's  inspect- 
ors passed  the  car  with  an  unguarded  torch 
a  few  minutes  before  the  fire  is  sufficient. 
Trexler  v.  Baltimore  &  O.  R.  Co.,  28  Pa.  Su- 
per. Ct.  198.  Though  a  shipper  in  order  to 
recover  for  injury  to  live  stock  must  show 
the  intervention  of  some  human  agency  in 
causing  the  injury,  such  intervention  may 
be  established  by  circumstantial  evidence. 
Fourteen  out  of  seventy-nine  hogs  appar- 
ently sound  when  sliipped  found  dead  after 
short  transit.  Griffin  v.  Wabash  R.  Co.,  115 
Mo.  App.  549,  91  S.  W.  1015. 

45.  Atlantic  Coast  Line  R.  Co.  v.  Dexter 
[Fla.]  39  So.  634. 
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cases,  as  that  they  must  not  ignore  issues  *"  or  comment  on  the  weight  of  the  evi- 
dence.*^ 

§  21.     Damages.*^ — The  elements  and  measure  of  damages  and  pleading  and 
proof  thereof  are  elsewhere  treated.*® 

Part  IV.     Carriage  of  Passexgecs. 


§  22.  WJio  are  passengers.^^ — The  word  includes  those  who  for  hire  are  riding 
on  public  conve3^ances.^^  It  is  said  the  relation  is  based  upon  a  contract  of  carriage, 
expressed  or  implied,^-  but  neither  payment  of  fare  ^^  or  notice  to  the  conductor  and 
offer  to  pay  is  essential/*  and  where  children  are  permitted  by  custom  to  ride  with 
parents  without  pa}Tnent  of  fare,  such  children  are  passengers.^'  In  the  absence  of 
a  notice  to  the  contrary  the  stopping  of  a  car  at  a  customary  place  to  receive  passen- 
gers is  an  invitation  to  take  passage/^  and  one  in  good  faith  attempting  to  board 
becomes  a  passenger.^^  One  is  not  a  passenger  Avhen  voluntarily  in  an  improper  or 
dangerous  place/^  or  when  attempting  to  board  a  car  between  stops  or  stations/* 


46.  An  instruction  that  if  defendant  fur- 
nislied  a  safe  means  of  unloading  the  horse, 
it  is  not  liable,  is  erroneous  as  ignoring  neg- 
ligent use  of  such  means.  Frasier  v.  Charles- 
ton &  V\'.  C.  R.  Co.  [S.  C]  52  S.  E.  964.  Where 
the  legality  of  a  special  contract  limiting 
liability  was  in  issue,  it  is  not  error  to  re- 
fuse an  instruction  that  if  plaintiff  accepted 
the  reduced  rates  he  ratified  the  contract. 
Id.  An  instruction  that  defendant  was  un- 
der no  duty  to  guard  animals  against  fever 
properly  refused  as  exempting  the  carrier 
from  liability  for  fever  due  to  negligence. 
Louisville  &  N.  R.  Co.  v.  Smitha  [Ala.]  40 
So.  117.  An  instruction  that  if  the  stock 
was  transported  without  any  unnecessary 
jar  or  rough  handling  the  defendant  is  not 
liable  properly  refused  as  carrier  may  have 
been  negligent  in  other  respects.  Id.  V71iere 
stock  \7a.s  in  transit  nearly  t'^venty-four 
hours  longer  than  scheduled,  an  instruction 
that  the  carrier  was  not  bound  to  transport 
th3  stock  on  its  fast  train,  properly  re- 
fused as  misleading.     Id. 

47.  In  an  action  for  delay  in  sihipment  of 
live  stock,  Instruction  that  it  was  defend- 
ant's duty  to  unload  stock  at  a  certain  sta- 
tion to  feed  and  water  them,  and  that  it 
■would  not  be  liable  for  shrinkage  in  ■weight 
caused  by  stopping  tliem  there  for  a  suffi- 
cient and  reasonable  length  of  time  for  that 
purpose  "not  exceeding  five  hours,"  held  ob- 
jectionable as  on  the  weight  of  the  evi- 
dence. Fort  Worth  &  D.  C.  R.  Co.  v.  Hamm 
[Tex.  Civ.  App.]  93  S.  W.  215.  A  charge 
that  a  higher  degree  of  care  is  required  in 
the  carriage  of  live  stock  tlian  in  tlie  trans- 
portation of  dead  freight  rightfully  refused 
as  a  charge  on  the  weight  of  the  evidence. 
Waggoner  v.  INIissouri  R.  Co.  [Tex.  Civ. 
App.]    92  S.  W.  102S. 

48.  See  5  C.  L.  528. 

40.     See  Damages,    5  C.  L.  904. 

50.  See  5  C.  L.  529. 

51.  Evidence  held  sufficient  to  show  that 
plaintiff  boarded  the  car  as  a  passenger.  Chi- 
cago Union  Traction  Co.  v.  O'Brien,  117  111. 
App.  183. 

52.  Hence  a  newsboy,  who  boards  a  train 
to  sell  papers  under  a  custom  which  permit- 
ted such  sale,  but  did  not  contemplate  con- 
tinuance upon  the  train  while  in  motion,   is 


not  a  passenger  (Chicago,  etc.,  R.  Co.  v. 
^loran,  117  111.  App.  42),  nor  was  it  material 
that  he  had  sufficient  money  to  pay  his  fare 
to  the  next  stopping  place  so  long  as  he  did 
not  disclose  an  intention  to  so  pay  (Id.). 

53.  Payment  of  fare  is  not  essential  to 
make  one  a  passenger.  Hall  v.  Terre  Haute 
Elec.  Co.  [Ind.  App.]  76  N.  E.  334.  A  street 
car  company  voluntarily  giving  a  free  ex- 
cursion to  a  body  of  delegates  sustains  the 
relation  of  carrier  and  passenger  to  them. 
Indianapolis  Traction  &  Terminal  Co.  v.  Law- 
son   [C.  C.  A.]   143  F.  834. 

54.  Continuing  beyond  destination:  One 
who  has  paid  his  fare  to  a  certain  point  and 
subsequently  determines  to  continue  his 
journey  beyond  it  is  not  required  in  order 
to  maintain  his  status  as  a  passenger  to 
leave  the  train  at  such  point  and  then  re- 
enter it,  or  to  expressly  notify  the  conductor 
of  his  intention,  but  may  remain  in  the  car 
and  pay  his  fare  to  the  place  of  destination 
when  it  is  demanded  of  him.  Anderson  v. 
Missouri  P.  R.  Co.   [Mo.]   93  S.  W.  394. 

Instruction  requiring  passenger  in  such 
case  to  notify  conductor  of  his  intention  held 
properly  refused.  Anderson  v.  Missouri  P. 
P^  Co.   [Mo.]   93  S.  W.  394. 

55.  Ball  V.  MobUe  Light  &  R.  Co.  [Ala.]  39 
So.  584. 

5G.  Hall  V.  Terre  Haute  Elec.  Co.  [Ind. 
App.]   76  N.  E.  334. 

57.  Liable  to  one  who  attempts  to  board 
although  the  stop  was  merely  to  discharge 
passengers.  Hall  v.  Terre  Haute  Elec.  Co. 
[Ind.  App.]  76  N.  E.  334. 

58.  One  riding  in  a  place  not  intended  for 
passengers  and  which  is  manifestly  danger- 
ous is  not  a  passenger,  as  on  the  bumper  of 
a  street  car.  Columbus  R.  Co.  v.  Muns,  6 
Ohio  C.  C.  (N.  S.)  236.  Where  one  who  in- 
tends to  take  a  train  boards  it  as  it  moves 
out  of  the  station  and  is  obliged  to  stand  on 
the  steps  because  the  vestibule  is  closed,  he 
is  a  trespasser.  Graham  v.  Chicago,  etc.,  R. 
Co.  [Iowa]  107  N.  W.  595. 

59.  Evidence  of  plaintiff  againt  five  unin- 
terested witnesses  that  he  attempted  to 
board  tlie  moving  car  held  insufficient  to  sus- 
tain a  finding  that  he  was  a  passenger.  Leh- 
nick  V.  Metropolitan  St.  R.  Co.  [Mo.  App.]  94 
S.  W.  996. 
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or  after  it  is  under  way.®*'  One  on  the  wrong  car  by  mistake  may  be  a  passcnger,^^ 
but  wh.ere  one  on  a  car,  upon  being  told  that  he  was  on  the  wrong  car,  attempts  to 
leave,  he  is  not  a  passenger.®^  A  contract  or  permit  to  ride  does  not  make  one  a  pas- 
senger if  made  with  an  employe  of  the  carrier  having  no  such  authority,^'  or  if  pro- 
cured of  the  carrier  by  fraud.''* 

I'he  dut}'  owing  passengers  applies  to  postal  clerks  ^^  and  to  railroad  employes 
riding  at  the  master's  direction.*'®  An  employe  unnecessarily  using  a  freight  eleva- 
tor in  his  employer's  building  in  going  to  and  from  his  work  is  not  a  passenger."^ 
The  construction  given  by  the  highest  court  of  a  state  to  a  local  statute  regulating 
the  liability  of  carriers  is  binding  upon  the  Federal  courts.*'^ 

Trains  other  than  passenger  trains.^^ — A  person  riding  on  freight  trains  as  a 
caretaker  for  the  shipper's  goods  is  a  passenger,'^"  and  he  may  ride  in  the  engine 
without  losing  such  character,  there  being  no  other  place. '^^  The  company  is  a  com- 
mon carrier  of  passengers  on  freight  trains  as  to  one  whom  it  agrees  to  convey  on 
such  trains  at  any  and  all  times  when  he  may  desire  to  travel  thereon,  notwithstand- 
ing the  fact  that  it  refuses  to  carry  on  such  trains  the  public  generally  or  any  other 
person. '^^ 

Tlie  relnilon  begins'^  when  an  intending  passenger  in  reasonable  proximity  to 
the  time  of  departure  enters  or  is  directed  to  places  of  w\niting,'^*  or  when  boarding  a 
street  car.'^ 


eo.  One  who  does  not  come  upon  the  prem- 
ises until  the  train  is  moving  out  and  then 
attempts  to  board  it  without  an  invitation  is 
not  a  passenger.  Southern  R.  Co.  v.  Johnson 
[Ala.]    39  So.   376. 

fil.  One  who  has  procured  a  ticket  and  by 
mistake  attempts  to  board  the  wrong  train  is 
still  a  passenger.  Chicago  Terminal  Trans- 
fer R.  Co.  v.  Young,  lis  111.  App.  226. 

C2.  Hence,  company  owes  only  ordinary 
care.  Robertson  v.  Boston  &  N.  St.  R.  Co., 
190  Mass.  108,  76  N.  E.  513. 

6.3.  Brakeman.  O'Donnell  v.  Kansas  City, 
etc.,  R.  Co.  [Mo.]  95  S.  W.  196.  Ticket  agent. 
St.  Louis  S.  W.  R.  Co.  v.  Fowler  [Tex.  Civ. 
App.]   93  S.  W.  484.     Conductor.     Id. 

64.  As  one  riding  on  a  reduced  rate  ticket 
procured  by  false  representation  that  she 
was  a  student.  Fitzmaurice  v.  New  York, 
etc.,  R.  Co.    [Mass.]   78  N.  E.   418. 

65.  A  railway  postal  clerk  in  the  discharge 
of  his  duties  on  the  train  is  a  passenger.  Illi- 
nois Cent.  .R.  Co.  v.  Porter  [Tenn.]  94  S.  'W. 
666;  Southern  Pac.  Co.  v.  Cavin  [C.  C.  A.]  144 
F.  348. 

In  I'eiinsylvanisi  a  mail  clerk  is  not  a  pas- 
senger %vitliiu  .statute  regulating  a  carrier's 
liability  for  injuries  to  person  employed 
about  the  road  [Act  April  4,  1868  (P.  L.  58)] 
(Yarrington  v.  Delaware  &  Hudson  Co.,  143 
F.  565),  but  where  the  track  is  used  by  two 
companies  the  mail  clerk  only  sustains  the 
limited  liability  toward  the  company  on 
whose  train  he  is  riding  if  such  train  has 
the  right  of  way   (Id.). 

66.  A  railroad  company  owes  the  same 
degree  of  care  to  an  employe  riding  on  its 
train  pursuant  to  its  direction  and  command 
as  to  a  passenger.  Johnson  v.  Texas  Cent.  R. 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  807,  93 
S.  W.  433.  An  employe  on  the  tracks  of  a 
street  car  company,  who  travels  on  the  com- 
pany's car  on  a  laborer's  pass  to  the  place 
where  he  Is  ordered  to  work,  is  a  passenger 
and  not  a  fellow-servant.    Not  fellow-servant 


of  motorman  so  as  to  defeat  recovery  for 
negligence  in  running  car.  Haas  v.  St.  Louis 
&  S.  R.  Co.  [Mo.  App.]  90  S.  W.  1155.  Ex- 
haustively collating  cases. 

67.  Employer's  duty  is  ordinary  care  only. 
Kappes  v.  Brown  Shoe  Co.,  116  Mo.  App.  154, 
90  S.  W.  1158. 

C8.  Interpretation  of  a  statute  holding  a 
mail  clerk  not  a  passenger.  Act  April  4,  1S68 
(P.  L.  58).  Yarrington  v.  Delaware  &  Hud- 
son Co.,  143  P.  565. 

6».      See  5  C.  L.  529. 

70.  Southern  R.  Co.  v.  Roach  [Ind.  App.] 
77  N.  E.  606;  Id.  [Ind.  App.]  78  N.  E.  201. 
Hence  a  complaint  setting  out  such  facts 
sufficiently  alleges  the  relation  of  carrier 
and  passenger.  Evansville,  etc.,  R.  Co.  v. 
Mills  [Ind.  App.]  77  N.  E.  608.  A  drover 
traveling  on  a  free  pass  to  care  for  his 
stock  is  a  passenger.  Lake  Shore  &  M. 
S.  R.  Co.  v.  Teeters  [Ind.]  77  N.  E.  599. 
Where  a  shipper,  accompanying  stock  to 
care  for  the  same,  is  in  the  car  feeding 
them,  he  is  a  passenger,  although  they 
had  substantially  reached  their  destination, 
but  were  to  be  hauled  to  a  point  a  half  mile 
away  for  unloading.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Hardin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  302,  90  S.  W.  679. 

71.  There  was  no  caboose.  Southern  R. 
Co.  V.  Cullen   [111.]   77  N.  E.  470. 

72.  As  to  one  having  permit.  Gardner  v. 
St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.]  93  S.  W. 
917. 

73.  See  5  C.  L.  530. 

74.  Persons  directed  to  take  a  car  o.n  the 
track  to  await  the  train  to  which  it  is  to  be 
attached  are  passengers,  although  the  train 
is  not  due  for  several  hours.  Missouri,  etc., 
R.  Co.  V.  Byrd  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  65,  89  S.  "W.  991.  One  who  is  upon  a 
carrier's  premises  with  tlie  bona  fide  inten- 
tion of  taking  passage  under  circumstances 
sufficient  to  notify  defendant  of  that  pur- 
pose   is    a    passenger.      Need    not    have    pur- 
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The  relation  ceases  or  is  interrupted  '®  when  destination  is  reached  and  a  reason- 
able time  has  elapsed  in  which  to  alight  ^'  and  to  get  clear  of  the  car  "^  and  quit  the 
station/"  unless  the  passenger  continues  on  the  train  to  a  farther  point. ^°  AYhere  a 
passenger  is  sleeping  when  the  train  arri\es  at  his  destination,  Avhieh  fact  is  known 
to  the  carrier,  but  he  is  not  awakened,  his  failure  to  leave  the  train  immediately 
does  not  terminate  the  relation.®^ 

Departure  from  the  station  to  check  baggage  ^^  or  to  cross  tracks  to  his  train  ^^ 
does  not  interrupt  the  relation.  A  passenger  transferring  from  one  street  car  to 
another  continues  to  be  a  passenger.^^  It  has  been  held  that  a  passenger  who  steps 
off  a  street  car  to  stop  a  fight  bet\reen  the  conductor  and  another  passenger  does  not 
cease  to  be  a  passenger.®^ 

§  23.  Duty  to  receive  and  carry  passengers.^^ — Passengers  must  be  accommo- 
dated in  the  order  of  their  application,^'  and  if  tlie  carr3'ing  capacity  be  exhausted 
the  passenger  must  be  notified  when  purchasing  his  ticket.^®  A  common  carrier  is 
not  obliged  to  receive  a  person  physically  unfit  to  travel  ^'^  without  an  attendant."" 


chased  a  ticket.  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.  [Del.]  62  A.  898.  One  who  has 
purchased  a  ticket  and  deposited  it  in  tlie 
box  provided  for  that  purpose  as  he  passed 
upon  the  platform  is  a  passenger.  Busch  v. 
Interborough  Rapid  Transit  Co.,  96  N.  Y.  S. 
747. 

75.  H.,  when  about  to  step  upon  a  car 
v.-hich  had  stopped  for  passengers,  v/as  in- 
jured by  the  fall  from  the  roor  of  the  car 
of  a  broken  trolley  pole.  Held  that,  so  fai 
as  the  liability  of  the  company  was  con- 
cerned, H.  had  become  a  passenger.  Cincin- 
nati Traction  Co.  v.  Holzenkamp,  3  Ohio  N.  P. 
(N.  S.)  537.  A  person,  who  had  taken  hola 
of  a  hand  rail  and  placed  one  foot  on  the  step 
in  attempting  to  board  a  car  which  had 
stopped  to  receive  passengers  held  a  pa^3- 
senger.  Waller  v.  Wilmington  City  R.  Co. 
[Del.]  '61  A.  874.  An  attempt  to  enter  a  car 
by  placing  a  foot  on  the  steps  in  response 
to  an  invitation  implied  by  stopping  at 
signal  establishes  the  relation  of  passenger 
and  carrier  (Devoy  v.  St.  Louis  Transit  Co., 
192  Mo.  197,  91  S.  W.  140),  though  the  pas- 
senger saw  no  conductor  or  niotorman  on 
the  car  (Id.).  Where  plaintiff  was  in  the  act 
of  getting  on  defendant's  car,  and  before  she 
liad  got  entirely  into  it,  slie  was  a  passen- 
ger, and  it  was  error  to  charge  that  negli- 
gence was  the  failure  to  use  ordinary  care 
under  the  circumstances.  Green  v.  Houston 
Elec.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
790,  89  S.  W.   442. 

76.  See  5  C.  L.  530. 

77.  Kaase  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  564,  92  S.  W.  444. 
Error  to  refuse  to  instruct  that  if  the  train 
stopped  a  reasonable  time  and  a  passenger 
delayed  in  getting  off,  which  fact  was  un- 
known to  the  carrier,  the  contract  relation 
had  ceased.  St.  Louis  S.  W.  R.  Co.  v.  Bryant 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  239,  92  S.  W. 
813. 

78.  Where  a  passenger  had  alighted  from 
a  street  car  and  Avas  injured  while  passing 
in  front  of  it,  held  no  longer  a  passenger. 
Poland  v.  United  Traction  Co.,  107  App.  Div. 
561,  95  N.  Y.  S.  498.  Evidence  held  sufficient 
to  go  to  the  jury  as  to  whether  plaintiff  had 
fully  left  the  car  at  the  time  of  the  acci- 
dent   and    thus    terminated    his    relation    as 


passenger.  Chicago  Union  Traction  Co.  v. 
Rosenthal,  217  111.  458,  75  N.  E.  578.  While 
as  a  rule  the  relation  of  carrier  and  pas- 
senger ends  as  soon  as  a  passenger  on  a 
street  ear  steps  clear  of  the  car,  yet  this  is 
not  true  where  he  turns  immediately  to  aid 
an  infirm  person  in  his  charge  to  alight, 
hence  a  parent  who  steps  from  a  car  and  im- 
mediately turns  to  help  his  four-year-old 
child  to  alight  is  still  a  passenger.  Id.,  118 
111.  App.  278. 

79.  An  action  based  upon  the  relation  of 
carrier  and  passenger  properly  dismissed 
where  it  appears  that  plaintiff  loitered  for 
ten  or  fifteen  minutes  w^ith  friends  before 
receiving  the  injury.  Glenn  v.  Lake  Erie  & 
W.  R.  Co.,  165  Ind.  659,  75  N.  E.  282.  One 
leaving  the  depot  after  completion  of  jour- 
ney held  not  a  passenger.  Green  v.  Balti- 
more &  O.  R.  Co.   [Pa.]   63  A.  603. 

SO.  Anderson  v.  Missouri  Pac.  R.  Co. 
[Mo.]   93  S.  W.  394. 

I       SI.     Bass  V.  Cleveland,  etc.,  R.  Co.    [Mich.] 

I  12  Det.  Leg.  N.  694,  105  N.  W.  151. 

82.  One  who  is  about  to  take  a  train  and 
is  returning  along  the  platform  from  the 
freight  house  where  he  had  been  to  check 
baggage  is  a  passenger.  Pineus  v.  Atlantic 
Coast  Line  R.  Co.,  140  N.  C.  450,  53  S.  E.  297. 

53.  One  crossing  from  the  depot  to  the 
platform  to  take  a  train  is  a  passenger, 
though  he  does  not  cross  by  the  most  direct 
way.  Illinois  Cent.  R.  Co.  v.  Proctor  [Kj'.] 
89  S.  W.  714. 

54.  Colorado  Springs,  etc.,  R.  Co.  v.  Petit 
[Colo.]   86  P.  121. 

55.  Zeccardi  v.  Yonkers  R.  Co.,  99  X.  Y.  S. 
936. 

86.     See  5  C.  L.  531. 

S7.  A  common  carrier  must  sell  its  berths 
in  the  order  of  application  and  without  dis- 
crimination. Patterson  v.  Old  Dominion  S.  S. 
Co.,  140  N.  C.  412,  53  S.  E.  224. 

88.  A  steamship  company  is  liable  for 
failure  to  furnish  a  berth  on  a  night  run 
where  it  did  not  notify  the  passenger  of  its 
inability  to  do  so  when  he  applied  therefor 
when  purchasing  his  ticket.  Patterson  v. 
Old  Dominion  S.  S.  Co.,  140  N.  C.  412,  53  S.  E. 
224. 

89,  90.  Not  bound  to  accept  old  blind  man 
for  journey  of  one   hundred  and  forty   miles 
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This  is  true  as  matter  of  law  regardless  of  the  carrier's  rulcs.^^  A  carrier  of  both 
freight  and  passengers  ma}'  use  separate  trains  for  each  and  may  exclude  freight  from 
one  and  passengers  from  the  other."^  It  may  entirely  exclude  passengers  from  its 
freight  trains  or  permit  them  to  ride  thereon  only  upon  condition  that  they  are 
provided  with  tickets  and  prohibit  the  conductors  of  such  trains  from  collecting  cash 
fares.^^  In  such  case,  however,  it  must  afford  a  reasonable  opportunity  to  obtain 
tickets.^*  A  sleeping  car  company  may  prescribe  reasonable  rules  as  to  who  shall 
be  accommodated."^  While  a  passenger  must  ascertain  whether  his  ticket  is  good 
upon  the  train  he  boards,  yet  he  may  rely  upon  a  Imown  custom  to  carry  on  such 
ticket  in  the  absence  of  notice.®^  Where  it  was  the  custom  to  lock  the  ca1)oose 
when  the  train  was  not  going  to  stop  at  certain  points,  to  which  places  it  was  tlie 
custom  to  accept  passengers,  one  familiar  with  such  custom  may  rely  upon  it.®^ 

The  passengers  must  obey  all  reasonable  rules  for  safety,  convenience,  and  com- 
fort of  others.^^ 

Por  failure  to  carry  as  contracted  the  carrier  is  liable,  unless  the  passenger 
has  voluntarily  °^  left  the  car,  or  has  otherwise  forfeited  or  waived  ^  his  rights, 
and  it  has  been  held  that  one  prevented  by  the  carrier  from  boarding  the  street  car 
to  which  he  had  transferred  may  recover  for  ejection  from  another  car.^  A  pas- 
senger who  is  wrongfully  carried  beyond  his  stopping  place  has  no  right  to  remain 
on  the  car  until  it  reaches  his  destination  on  its  return  trip.^  Breach  of  a  contract 
to  furnish  sleeping  car  accommodations  is  not  excused  by  lack  of  cars  or  incon- 
venience in  trafhc*     A  carrier  failing  to  stop  its  train  at  a  regular  stopping  place  to 


involving  two  or  three  changes  of  vehicles. 
Illinois  Cent.  R.  Co.  v.  Allen  [Ky.]  89  S.  W. 
150. 

91.  Hence  a  rule  to  refuse  blind  persons 
is  immaterial  in  an  action  by  a  rejected  per- 
son. Illinois  Cent.  R.  Co.  v.  Allen  [Ky.]  89 
S.  W.  150. 

92,  93.  Gardner  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]  93  S.  W.  917. 

94.  Ejection  of  one  who  w^as  unable  to  ob- 
tain a  ticket  because  the  agent  had  none  and 
w^ho  offered  to  pay  cash  fare,  held  wrongful. 
Gardner  v.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.] 
93  S.  W.  917. 

95.  Pullman  Co.  v.  Krauss  [Ala.]  40  So. 
398.  A  rule  excluding  persons  infected  with 
contagious  diseases  is  reasonable.  Id.  Not 
liable  for  ejecting  a  passenger  infected  with 
contagious  disease.     Id. 

96.  Delmonte  v.  Southern  Pac.  Co.  [Cal. 
App.^   83  P.  269. 

97.  Weiland  v.  Southern  Pac.  Co.  [Cal. 
App.]  82  P.  226.  Not  required  to  make  spe- 
cial inquiries.     Id. 

98.  Smoking  in  street  cars.  McQuerry  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  92  S.  W. 
912.     See,  also,  post.  Ejection. 

99.  A  passenger  who  leaves  the  car  vol- 
untarily cannot  recover  for  breach  of  con- 
tract for  failure  to  carry  her  therein  to  her 
destination.  Passenger  on  sleeping  car.  Pull- 
man Palace  Car  Co.  v.  Hocker  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.  330,  93  S.  W.  1009. 

I£  any  coercion  is  applied  it  cannot  be  said 
that  one  voluntarily  quit  the  train.  Evidence 
that  the  conductor  told  plaintiff's  wife  that 
it  would  be  dangerous  for  her  and  her  in- 
fant children  to  remain  on  the  train,  thereby 
inducing  her  to  alight,  is  evidence  of  coercion 
sufficient  to  go  to  the  jury.  Louisville  &  N. 
R.  Co.  V.  Quinn  [Ala.]  39  So.  616.  Employes 
of  Pullman  company  had  a  right  to  approach 


passenger  and  try  to  induce  her  to  leave 
sleeper,  but  not  to  threaten  to  carry  her 
back  unless  she  did  so.  Pullman  Palace  Car 
Co.  V.  Hocker  [Tex."  Civ.  App.]  15  Tex.  Ct. 
Rep.  330,  93  S.  W.  1009.  Instruction  that  if 
plaintiff  left  car  to  avoid  being  carried  back 
in  the  opposite  direction  her  action  ■would 
not  be  voluntary,  but  that  if  she  left  it  in 
order  to  accommodate  certain  persons  in 
order  that  they  might  have  a  sleeper  it 
would  be  voluntary,  approved.  Id.  That 
plaintiff  withdrew  from  the  car  as  ordered 
and  without  offering  violence  does  not  af- 
fect his  right  of  recovery.  Golden  v.  Pitts- 
burg R.  Co.,  28  Pa.  Super.  Ct.  313. 

1.  The  fact  that  the  plaintiff  demanded  his 
ticket  from  tlie  conductor  upon  learning 
that  he  could  not  be  given  the  accommoda- 
tions for  which  he  had  contracted,  which  de- 
mand was  refused,  does  not  constitute  such 
a  waiver  of  his  rights  as  will  relieve  the 
company  from  liability.  Pullman  Co.  v.  Wil- 
lett,  7  Ohio  C.  C.   (N.  S.)   173. 

2.  If  one  is  given  a  transfer  entitling 
him  to  ride  on  a  certain  car,  which  car  he 
is  prevented  from  taking  by  the  conductor, 
he  may  recover  for  an  ejection  from  a  car 
subsequently  taken,  though  his  ticket  ex- 
pressly states  tliat  it  is  not  good  on  such 
car.  Golden  v.  Pittsburg  R.  Co.,  28  Pa.  Su- 
per. Ct.  313. 

3.  Powell  V.   Wiley    [Ga.]    54   S.   E.   732. 

4.  A  sleeping  car  company  contracting  to 
furnish  sleeping  car  acccmmodations  to  a 
passenger  from  one  point  to  another  is  not 
relieved  from  liability  for  a  breach  because 
the  railroad  company  fails  to  haul  the  car 
to  the  latter  point,  there  being  no  provis- 
ion in  the  contract  relieving  it  under  such 
circumstances,  and  the  passenger  not  being 
bound  by  the  contract  between  the  railroad 
and  sleeping  car  companies.     Pullman  Palace 
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take  on  a  passenger  is  liable  for  injuries  received  by  him  while  proceeding  to  hia 
destination,'^  independent  of  any  Imowledge  imputable  to  the  carrier  as  to  the  im- 
mediate urgency  of  the  journey.®  For  a  servant's  act  in  misrouting  a  passenger  the 
carrier  must  answer,'^ 

Through  trains.^ — A  regulation  that  certain  trains  shall  stop  only  at  designated 
stations  is  reasonable,  providing  there  are  enough  trains  to  serve  the  local  travel.^  A 
statute  providing  that  trains  shall  stop  at  all  stations  advertised  as  a  place  for  re- 
ceiving passengers  has  no  application  to  flag  stations.^"  AVliere  a  passenger  without 
negligence  on  his  part  or  by  the  carrier's  direction  is  permitted  to  board  a  train 
not  scheduled  to  stop  at  the  station  named  in  his  ticket,  the  carrier  must  carry  him 
to  ^^  and  stop  at  his  destination.^^ 

Ejection  of  passenger^ — A.  threat  to  expel  a  passenger  "  or  hia  wrongful  ejec- 
tion from  the  train  renders  the  carrier  liable  absolutely,^^  the  good  faith  of  its 


Car  Co.  V.  Hocker  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  330,  93  S.  W.  1009.  Railroad  com- 
pany held  not  relieved  from  liability  because 
sleeper  on  one  of  its  trains  running  In  op- 
posite direction  had  become  disabled  and  car 
in  which  plaintiff  was  riding-  was  needed  to 
transport  passengers,  some  of  whom  were  ill 
and  some  of  whom  intended  to  ride  all 
night,  and  that  no  one  in  the  car  was  going 
in  plaintiff's  direction  fartlier  than  her  des- 
tination.    Id. 

5.  Where  it  fails  to  stop  train  at  station 
wliere  train  stopped  on  signal  or  notification 
of  tlie  agent,  and  plaintiff  informed  agent 
that  lie  desired  to  take  it.  International  & 
Gt  N.  R.  Co.  V.  Addison  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  675,  93  S.  W.  lOSl. 

6.  Refusal  of  instruction  that  company 
would  not  be  liable  unless  agent  knew  that 
it  was  necessary  for  plaintiff  to  reach  his 
destination  that  night,  held  proper.  Inter- 
national &  G.  N.  R.  Co.  V.  Addison  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  675,  93  S.  W.  1081. 
Plaintiff  was  entitled  to  choose  any  reason- 
able means  of  transportation  if  he  desired 
to  prosecute  iiis  journey  that  night,  and  it 
was  not  a  condition  precedent  to  his  riglit 
to  recover  that  he  should  have  been  com- 
pelled to  go  that  night,  nor  that  he  should 
be  compelled  to  go  by  means  of  a  buggy.  In- 
structions approved.     Id. 

7.  A  servant  who  has  authority  to  sell 
tickets  has  authority  to  furnisli  information 
as  to  the  best  route,  and  the  carrier  is  liable 
for  hfs  misrouting.  St.  Louis  &  S.  W.  R.  Co. 
V.  White  [Tex.]  14  Tex.  Ct.  Rep.  163,  89  S.  W. 
746. 

S.     See  5  C.  L.  531. 

9.  Hutchinson  v.  Southern  R.  Co.,  140  N.  C. 
123.  52  S.  E.  263. 

10.  Code  of  Laws  1902,  §  2134.  Milhous 
v.  Southern  R.  Co.,  72  S.  C.  442,  52  S.  E.  41; 
Rountree  v.  Atlantic  Coast  Line  R.  Co.  [S.  C] 
53  S.  E.  424. 

11.  Where  a  passenger  boards  a  through 
train  at  tlie  direction  of  an  employe  provided 
for  tlie  purpose  of  directing  passengers,  held 
liable  for  ejecting  him  at  anotlier  place.  In- 
ternational, etc.,  R.  Co.  V.  Smitia  [Tex.  Civ. 
App.]   90  S.  W.  709. 

13.  Hutchinson  v.  Southern  R.  Co.,  140  N. 
C.  123,  52  S.  E.  263. 

13.  See  5  C.  L.  532. 

14.  Immaterial  that  It  was  done  In  a 
gentlemanly   manner   as   far  as  the   right  of 
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action  is  concerned.  Georgia  R.  &  Elec.  Co. 
V.  Baker  [Ga.]  54  S.  E.  639. 

15.  Seaboard  Air-Line  R.  Co.  v.  O'Quin,  124 
Ga.  357,  52  S.  E.  427.  Immaterial  what  de- 
gree of  care  the  servants  used  to  ascertain 
whether  plaintiff  was  the  party  using  pro- 
fane language.  Id.  In  an  action  for  ejection 
in  a  wrongful  manner  it  is  not  necessary  to 
prove  tlldt  Vr.Z  :!ff"!'!'iant's.s&rvant  acted  wil- 
fully, it  being  sufficient  that  he  did  what  aa 
ordinarily  prudent  person  would  not  have 
done  under  the  circumstances.  Bettis  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  108  N.  W.  103. 
Where  plaintiff  asked  the  agent  if  a  certain 
train  stopped  at  Cliester,  and  also  con- 
sulted a  time  table,  and  was  informed  by 
botli  that  it  did  stop,  a  ticket  purchased  to 
such  city  obligated  the  defendant  to  stop 
there  and  it  is  liable  for  ejecting  plaintiff 
at  tlie  preceding  station.  McDonald  v.  Cen- 
tral R.  Co.,  72  N.  J.  Law,  280,  62  A.  405. 

NOTE.  Liability  of  carrier  for  ejecting 
passenger  through  niistalcen  identity:  In 
the  case  of  Seaboard  Air-Line  R.  Co.  v. 
O'Quin,  124  Ga.  857,  52  S.  E.  427,  it  is  held 
that  a  carrier  determines  the  identity  of  a 
passenger  at  its  risk  and  is  liable  for  eject- 
ing a  person  through  mistaken  identity.  "Di- 
rectly supporting  the  decision  in  the  above 
case  are  Higgins  v.  Watervliet  Turnpike  & 
R.  Co.,  46  N.  Y.  23;  Cooley,  Torts,  631;  Cole- 
man V.  N.  Y.  etc.,  R.  Co.,  106  Mass.  160;  Cin- 
cinnati, etc.,  R.  Co.  V.  Cole,  29  Ohio  (N.  S.) 
126.  A  street  railway  company  will  be  held 
liable  for  conductor's  wrongful  ejection  of 
a  passenger  from  the  car  under  a  mistaken 
idea  that  the  latter  was  about  to  violate  the 
rules  of  the  company.  Denver  Trau.  Co.  v. 
Reed,  4  Colo.  App.  500.  So  it  is  liable, 
though  the  conductor  actually  is  forbidden 
to  act  as  he  did.  Turner  v.  North  Beach  & 
M.  R.  Co.,  34  Cal.  594.  Such  acts  of  ejection 
are  within  the  scope  of  his  agency.  Terre 
Haute  &  I.  R.  Co.  v.  Fitzgerald,  47  Ind.  791. 
The  reason  for  these  decisions  is  well  stated 
in  Passenger  R.  Co.  v.  Young,  21  Ohio  St. 
518.  Goff  V.  Great  Northern  R.  Co.,  30  L.  J.  Q. 
148,  states  tliat  since  the  masters  must  act 
through  servants  and  they  put  persons  of 
their  own  selection  in  positions  requiring  the 
exercise  of  discretionary  authority  and  with 
the  means  of  doing  the  injury,  they  have 
really  caused  it  to  be  done  and  should  b« 
held  liable.  It  is  their  misfortune  that  they 
have  trusted  servants  who  have  ventured  to 


562 


CAEEIERS   [OP  PASSENGERS]   §  23. 


7  Cur.  Law. 


Bervants  being  material  only  as  bearing  upon  punitive  damages.^^  A  passenger  may 
be  expelled  for  failure  to  produce  a  ticket  or  pay  fare,  or  for  disorderly  conduct 
despite  his  paying,^'^  or  breach  of  reasonable  rules  for  the  safety,  convenience,  and 
comfort  of  other  passengers,^®  but  no  unnecessary  force  or  insults  may  be  used.^''  nor 
can  ejection  be  made  under  circumstances  likely  to  cause  injury.^"  Such  force  may 
be  used  as  is  necessary  to  j^revent  him  from  again  boarding  the  train. ^^  A  person 
boarding  a  freight  train  with  knowledge  that  the  custom  of  carrying  passengers  has 
been  discontinued  may  be  ejected,-^  and  so  may  one  entering  a  train  with  the  pur- 
pose of  asserting  a  right  to  ride  on  a  ticket  which  he  knows  to  be  invalid  and  refusing 
to  pay  fare  when  demanded.^^  In  such  case  he  cannot  again  take  passage  on  the 
same  train  and  compel  the  carrier  to  transport  him  on  payment  of  fare  from  that 
point  to  his  destination,  but  he  may  be  again  ejected  if  he  refuses  to  pay  fare  froni 
the  place  he  first  entered  the  train.-*  In  Ohio,  a  passenger  who  accepts  without 
negligence  on  his  part  an  erroneously  punched  transfer  ticket  over  the  line  of  the 
same  company  is  entitled  to  ride  without  the  payment  of  another  fare.^^  In  Con- 
necticut, however,  a  rule  requiring  the  ejection  of  passengers  who  refuse  to  pay 
fare  or  produce  a  proper  transfer  ticket  is  reasonable  and  valid,-"  and  hence  a  trans- 
fer invalidly  punched  through  the  negligence  of  the  conductor  issuing  it  does  not 
entitle  the  holder  to  a  ride  on  the  connecting  line.^^  The  passenger's  remedy  then 
is  to  sue  for  breach  of  contrfict.^^  Ths  right  to  tender  fare  for  the  purpose  of 
avoiding  ejection  depends  on  the  passenger's  good  faith  and  freedom  from  fault  in 
being  on  the  train  without  acceptable  tickets  or  fareSj^"  and  if  the  right  exists  a 


disobey  instructions,  but  it  ought  not  also  to 
be  the  misfortune  of  others  who  had  no  voice 
in  their  selection.  Again  by  relegating  the 
responsibility  to  the  master  it  will  tend  to 
make  the  latter  more  careful  in  his  selec- 
tion of  servants,  thus  safeguarding  the  in- 
terests of  the  passengers.  The  great  weight 
of  authority  is  in  support  of  these  cases,  but 
Bome  few  cases  hold  to  the  contrary.  So  it 
has  been  held  that  the  company  is  not  liable 
when  the  servant  exceeds  his  authority.  Hib- 
bard  v.  N.  Y.  &  B.  R.  Co.,  15  N.  Y.  455;  111. 
Cent.  R.  Co.  v.  Downey,  18  111.  259." — From 
15  Yale  L.  Jr.  373. 

16.  Seaboard  Air-Line  R.  Co.  v.  O'Quin,  124 
Ga.  357,  52  S.  E.  427. 

17.  Though  a  passenger  has  paid  his  fare 
he  cannot  recover  for  ejection  and  arrest  for 
disturbing  the  peace  if  he  was  guilty  of  such 
disturbance.  Leonard  v.  St.  Louis  Transit  Co., 
115  Mo.  App.  349,  91  S.  W.  452.  Using  vulgar 
and  indecent  language.  Ejection  of  an  old 
man  in  a  rough  manner.  Tri-City  R.  Co.  v. 
Gould,  lis  111.  App.  602. 

18.  Prohibition  of  smoking  on  a  street  car 
Is  a  reasonable  rule.  McQuerry  v.  Metropoli- 
tan St.  R.  Co.   [Mo.  App.]   92  S.  W.  912. 

19.  McQuerry  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  92  S.  W.  912.  If  a  conductor  be- 
lieves it  to  be  his  duty  to  reject  a  ticket  be- 
cause of  invalidity,  and  the  passenger  fails 
to  pay  the  fare  demanded,  there  is  no  tort  in 
expelling  him  unless  he  does  so  with  unrea- 
sonable or  unnecessary  force  or  insult. 
Southern  R.  Co.  v.  Hawkins  [Ky.]  89  S.  W. 
258. 

20.  As  from  a  moving  car.  Tri-City  R. 
Co.  v.  Gould,  118  111.  App.  602;  Hirte  v.  East- 
ern Wisconsin  R.  «&  Light  Co.  [Wis.]  106  N. 
W.  1068. 

21.  Held  justified  in  striking  plaintiff  in 
the   face   where   he   attempted   to   board    the 


moving    train.      Lindsay    v.    Wabash    R.    Co. 
[Minn.]   12  Det.  Leg.  N.  430,  104  N.  W.  656., 

22.  Civ.  Code,  §§  484,  487.  Wieland  v. 
Southern   Pac.   Co.    [Cal.  App.]    82   P.   226. 

23.  Is  an  Intruder.  Gulf,  etc.,  R.  Co.  v. 
Rlney  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  804, 
92   S.   W.    54. 

24.  Plaintiff  entered  train  at  G.  and  ten- 
dered special  limited  ticket,  which  had 
expired,  for  transportation  to  S.  He  was 
ejected  at  V.  Held  tliat  conductor  was  au- 
thorized to  again  eject  him  where  he  again 
boarded  train  at  V.,  tliough  he  tendered  fare 
from  v.  to  S.  Gulf,  etc.,  R.  Co.  v.  Rlney 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  804,  92 
S.  W.  54. 

25.  Hence  can  recover  for  a  wrongful 
ejectment.  Cleveland  City  R.  Co.  v.  Connor 
[Ohio]  78  N.  E.  376.  The  fact  that  a  pas- 
senger who  has  received  an  erroneously 
punched  transfer  ticket  makes  no  statement 
or  explanation  before  he  is  put  off  does  not 
affect  his  right  of  action.     Id. 

26.  Norton  v.  Consolidated  R.  Co.  [Conn.] 
63  A.  1087. 

27.  Norton  v.  Consolidated  R.  Co.  [Conn.] 
63  A.  1087.  Properly  ejected  upon  refusal  to 
pay  fare.  Id.  The  ticket  as  punched  is  con- 
clusive as  between  him  and  the  second  con- 
ductor, and  an  ample  explanation  does  not 
affect  the  riglit  of  ejectment.     Id. 

2S.  He  cannot  Insist  upon  riding  and  sue 
in  tort  for  wrongful  ejection.  Norton  v.  Con- 
solidated R.  Co.    [Conn.]    63  A.   1087. 

29.  The  weight  of  authority,  liowever,  es- 
tablishes the  principle  that  where  a  passen- 
ger has  been  unable  to  procure,  or,  after 
procuring,  has  been  deprived  of  his  ticket 
througli  the  fault  or  negligence  of  tlie  car- 
rier, he  has  the  right  at  any  time  before 
actual  eviction  to  tender  and  the  company 
must  accept  his  fare,  but  if  one  enter  a  rail- 
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tender  by  another  passenger  is  good.^"  If  expulsion  is  unaiTthori^ed,  or  is  mali- 
cious  "^  or  needlessly  forcible  and  violent,^^  exemplary  or  punitive  as  well  as  com- 
])eusatory  damages  may  be  given,  though  expulsion  might  have  been  avoided  by  pay- 
ment of  another  fare.^^ 

If  they  unite  in  forcing  a  passenger  from  a  sleeping  car  Avhere  he  rightfully  is, 
both  the  carrier  a,nd  the  proprietor  of  the  sleeping  car  are  liable,^*  and  this  may 
1)0  though  the  conductor  directs  the  other's  servants.-''" 

Delay  and  misrouting.^^ — A  carrier  misdirecting  a  passenger  is  liable  for  in- 
juries and  inconvenience  caused  by  the  increased  number  of  changes  and  for  de- 
lay." 

§  24.  Rates  and  fares,  ticlxts  and  special  contracts}^ — A  ticket  is  good  only  on 
the  line  ^®  and  the  trains  *°  which  it  covers.  A  passenger  is  bound  to  know  the  con- 
tents and  legal  effect  of  his  ticket.*^  The  omission  to  do  all  the  steps  necessary  to 
put  a  rate  into  legal  effect  is  not  destructive  of  the  contract  alreadv  made  at  that 
rate  with  a  passenger.*-     A  rule  that  prepayment  will  be  required  before  admission 


way   car   without   the    means   of   transporta- 
tion, with  the  intention  of  avoiding  the  pay-  i 
ment  of  fare,  and  wilfully  refuse  on  proper  i 
demand    to    do    so,    he    may    be    ejected,    and  j 
after  steps  have  been  taken  looking  towards  ^ 
his  removal,  no  tender  of  fare  will  be  suffl-  | 
cient   to    render   the   company   liable    for    his  j 
eviction.      Where,    liowever,    a    passenger    in  | 
good    faith    tenders    transportation    which    is 
void,    and   there    has   been    no   negligence   on 
the  part  of  the  carrier  and  there  is  no  wil- 
ful   or   captious    refusal    on    the    part    of    the 
passenger    to    comply    with    the    lawful    de- 
mand  of   the   conductor   for   the   payment   of 
fare,  the  passenger  may  at  any  time   before 
actual  eviction  or  some  one  lor  him,  tender, 
and  the  company  must  accept  the  fare.    Mis- 
souri, etc.,  R.  Co.  V.  Smith  [Ind.  T.]   89  S.  W. 
668. 

30.  Where  plaintiff,  wlio  had  been  left  at 
an  intervening  station  at  which  he  had  vol- 
untarily alighted,  took  tlie  next  train  and  in 
good  faith  tendered  his  liat  check  received 
on  the  first  train  as  per  advice  from  the  sta- 
tion agent,  and  upon  being  told  he  could  not 
ride  on  it  quietly  started  to  comply  with  tlie 
conductor''s  demand  to  leave  the  train  after 
the  bell  had  been  rung  for  g,  stop,  but  a 
friend  tendered  his  fare  before  the  car  had 
stopped,  tlie  refusal  of  the  tender  was  un- 
justified and  the  eviction  wrongful.  Mis- 
souri, etc.,  R.  Co.  V.  Smith  [Ind  T.]  89  S.  W. 
668. 

31.  Evidence  held  to  warrant  finding  that  j 
conductor    was    actuated    by    malice    in    ex- 
pelling  passenger    from    freight    train    so    as 
to     pntitle     latter     to     exemplary     damages.  | 
Gardner    v.    St.    Louis    &    S.    F.    R.    Co.    [Mo.  ' 
App.]   93  S.  W.  917.  I 

12,     Where    the    conductor    used    excessive  ' 
force   in   ejecting  a   passenger  and   then    fol- 
lowed  him   from   the   car   ami   assaulted   him  | 
again,  tliere  was  a  continuous  assault,  all  of  ' 
which    was    included    in   the    exercise    of    ex- 
cessive force  in  ejecting.     McQuerry  v.  Met- 
ropolitan St.   R.  Co.    [Mo.  App.]    92  S.  W.   912. 

33.  A  passenger  who  is  being  ejected  for 
refusing  to  pay  a  fare  wrongfully  demanded 
need  not  pay  such  fare  to  reduce  the  dam- 
age that  might  result  from  ejectment.  Gulf, 
etc.,  R.  Co.  V.  Dyer  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  632,  95  S.  W.  12.  Where  a  conductor 
refuses  a  valid   ticket,   the   passenger   is   un- 


der no  obligation  to  pay  his  fare  to  avoid 
ejectment.  McGhee  &  Fink  v.  Cashin  [Ala.] 
40  So.  63. 

34.  Where  sleeping  car  company  con- 
tracted to  furnish  plaintiff  with  sleeping  car 
accommodations  to  a  certain  point,  but 
sleeping  car  was  cut  off  before  reaching  it, 
and  the  employes  of  both  the  sleeping  car 
company  and  the  railroad  company  united  in 
forcing  plaintiff  to  leave  the  sleeper  and  to 
ride  in  the  chair  car,  held  that  the  two  com- 
panies were  jointly  liable.  Pullman  Palace 
Car  Co.  V.  Hocker  [Tex.  Civ.  App.]  15  Ter. 
Ct    Rep.  330,  93  S.  W.  1009. 

35.  Sleeping  car  company  held  not  re- 
lieved from  liability  because  its  employes 
acted  under  orders  from  train  conductor 
where  they  did  not  inform  passenger  of  that 
fact  but  assisted  such  conductor  in  com- 
pelling her  to  leave  sleeping  car.  Pullman 
Palace  Car  Co.  v.  Hocker  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  330,  93  S.  W    1009. 

36.  See  5  C.  L.  533. 

37.  But  not  for  delay  due  to  negligence  of 
connecting  carrier.  St.  Louis  &  S.  W.  R.  Co. 
V.  White  [Tex.]  14  Tex.  Ct  Rep.  163,  89  S  W. 
746. 

38.  See  5  C.  L.  533. 

39.  A  ticket  calling  for  transportation 
over  a  carrier's  main  line  does  not  entitle  a 
passenger  to  transportation  on  branch  inter- 
secting lines.  Whitham  v  Chicago,  B.  &  Q. 
R.  Co.   [Wash.]  85  P.  852. 

40.  Extraneous  evidence  as  to  the  moan- 
ing of  an  ambiguous  ticket  held  sufficient  to 
sustain  a  finding  that  plaintiff  was  entitled 
to  ride  on  the  train  from  whicli  he  was 
ejected.  Wood  v.  Delaware,  etc.,  R.  Co.  [N  J. 
Law]   63  A.   867. 

41.  That  it  is  a  special  limited  ticKet 
"W'hich  has  expired  by  its  terms.  Gulf,  etc., 
R.  Co.  V.  Riney  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  804,  92  S.  W.  54. 

42.  Where  a  carrier  authorizes  its  agents 
to  sell  tickets  with  a  sixty-day  limit,  it  can- 
not refuse  to  accept  a  ticket  sold  because  it 
has  not  filed  its  acceptance  of  a  rate  with  the 
Interstate  Commerce  Commission  and  thus 
bound  itself  to  make  such  rates.  Cherry  v. 
Chicago  &  A.  R.  Co.,  191. Mo.  489,  90  S.  W.  381. 
Where  an  association  of  roads  is  about  to 
vote  upon  allowing  a  sixty-day  return  limit 
upon    excursion    tickets,    and    defendant    au- 
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to  a  waiting  station  may  be  enforced  against  one  who  has  paid,  passed  out,  and  seeks 
re-entry/^  Under  a  statute  authorizing  a  railroad  to  collect  extra  fare  from  pas- 
sengers who  do  not  procure  tickets,  provided  the  ticket  office  shall  be  kept  open  a 
specified  time  before  the  departure  of  the  train,**  such  fare  cannot  be  collectal 
where  the  office  was  not  so  kept  constantly  open,  although  the  passenger  did  not 
attempt  to  get  a  ticket.*^  Under  a  statute  requiring  all  railroads  to  "provide  for 
redemption  of  tickets  at  the  place  of  purchase,"  the  person  in  charge  of  the  ticket 
window  must  be  authorized  to  redeem.*^  A  carrier  is  bound  hj  the  representations 
of  its  agents  as  to  the  validity  of  tickets.*^  Where  a  ticket  does  not  purport  to  be 
the  complete  agreement  between  the  carrier  and  the  passenger,  supplementary  evi- 
dence is  competent  to  show  what  was  the  real  contract  indicated  by  the  ticket.*^  Tlie 
actual  contract,  of  which  the  ticket  is  but  evidence,  controls.*^  Where  a  sleeping  car 
company  had  contracted  to  carry  a  passenger,  it  cannot  rescind  the  contract  without 
returning  the  purchase  price  of  the  ticket.^" 

Conditions  and  limits,^^  if  reasonably  brought  to  the  passenger's  notice  so  as  to 
be  actually  or  by  implication  part  of  his  contract,  are  binding "-  unless  they  are 
unreasonable  in  their  terms.^^  Among  the  usual  ones  are  time  limits,^*  conditions 
requiring  signature  of  passenger  ^'  or  identification.'*    A  passenger  who  has  agreed 


thorlzed  the  secretary  of  the  association  to 
eflst  Its  vote  with  the  majority  and  the  ma- 
jority voted  in  favor  thereof,  the  defendant 
will  be  deemed  to  have  accepted  such  terras, 
notwithstanding  it  is  the  usual  custom  to  file 
an  acceptance  witli  the  association  and  with 
the  Interstate  Commerce  Commissior.     Id. 

43.  Where  a  reasonable  rule  has  been 
adopted  requiring  all  who  passed  through  a 
turnstile  at  an  elevated  station  to  pay  a  fare, 
one  who  has  passed  out  must  pay  on  re- 
entering, irrespective  of  the  fact  that  the 
servant  knows  that  he  has  paid  one  fare. 
Sickels  V.  Brooklyn  Heights  R.  Co.,  99  N.  T 
S.  953. 

44.  Sayles'  Ann.  Civ.  St.  1897,  art.  4542,  Is 
not  complied  with  where  it  appears  that  on 
two  occasions  during  the  prescribed  time  the 
ag'ent  was  out  of  the  office  attending  to 
other  business.  Gulf,  etc.,  R.  Co.  v.  Dyer 
[Tex.  Civ  App.]  15  Tex.  Ct.  Rep.  632,  9? 
S.  W.  12. 

45.  Gulf,  etc.,  R.  Co.  v.  Dyer  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.  632,  95   S.  W.  12. 

46.  It  is  no  defense  in  a  prosecution  un 
der  Code  Supp.  1902,  §§  2128a,  2128c,  tl^at  the 
regular  station  agent  who  was  not  at  the 
window  was  authorized  to  make  redemption. 
Rohring  v.  Chicago,  etc.,  R.  Co.  [Iowa]  106 
N.  W.  935. 

47.  Where  defendant's  ticket  agent  sold  a 
ticket  to  plaintiff's  daughter  representing 
that  it  could  be  used  by  plaintiff,  and  that 
it  was  not  necessary  that  plaintiff  herself 
sign  it  or  that  It  be  made  to  suit  her  de- 
scription, defendant  was  liable  for  the  refusal 
of  its  train  employes  to  honor  the  ticket. 
Southern  Pac.  Co.  v.  Bailey  [Tex.  Civ.  App.] 
14  Tex.  Ct..Rep.  921,  91  S.  W.  820.  An  agency 
is  sufficiently  proved  if  it  be  shown  that  the 
principal  has  led  the  public  to  believe  that 
it  exists  by  a  continued  course  of  business 
transactions;  and  authority  of  a  railroad 
ticket  agent  to  reserve  berths  of  a  sleeping 
car  company  for  passengers  on  a  train  may 
be  proved  by  showing  prior  ratification  of 
reservations    made     under    similar    circum- 


stances by  such  agent.  Pullman  Co.  v.  Wil- 
lett,  7  Ohio  C.  C.  (N.  S.)  173.  See,  also,  post, 
this  section.  Conditions. 

48.  Southern  R.  Co.  v.  Hawkins  [Ky.]  89 
S.  W.  2.53. 

49.  V\"here,  by  the  negligence  of  defend- 
ant's agent,  plaintiif  was  unable  to  procure 
a  ticket  on  her  order  from  the  initial  car- 
rier, she  was  still  a  passenger  on  defend- 
ant's line  and  entitled  to  protection  from 
indignities  offered  by  the  conductor.  Cin- 
cinnati, etc.,  P.  R.  Co.  v.  Harris  [Tenn.]  91 
S.  W.  211. 

50.  Pullman  Co.  v.  Krauss  [Ala.]  40  So. 
398. 

51. 
52. 


See  5  C.  L.  534. 

Conditions  in  a  ticket  are  only  bind- 
ing upon  a  passenger  when  accepted  with 
knowledge  thereof  or  under  circumstances 
charging  knowledge.  Condition  in  small 
type.  Aplington  v.  Pullman  Co.,  110  App. 
Div.  250,  97  In.  Y.  S.  329. 

53.  Condition  that  in  ease  of  dispute  as 
to  right  to  ride  thereon  the  passenger  mn^ 
pay  his  fare  and  present  claim  to  the  gen- 
eral passenger  agent  is  void.  Cherry  v.  Chi- 
cago &  A.  R.  Co.,  191  Mo.  4S9,  90  S.  W.  381. 

54.  A  passenger  accepting  a  ticket  ex 
pressly  stating  when  it  shall  become  void  is 
bound  thereby,  thougli  misled  to  believe  that 
it  was  good  for  a  longer  period.  Maxson  v. 
Pennsylvania  R.  Co.,  97  N.  Y.  S.  962.  One  has 
no  right  to  be  transported  on  a  special  lim- 
ited ticket  sold  to  him  at  a  reduced  rate 
after  it  has  expired  by  its  terms.  Gulf,  etc., 
Pw.  Co.  V.  Riney  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  804,  92  S.  W.  54. 

55.  Evidence  held  to  sustain  a  finding  that 
the  defendant's  agent  wrongfully  refused  to 
validate  a  return  ticket,  although  there  was 
some  dissimilarity  in  the  signatures.  Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Hudson  [Ky  ] 
92  S.  W.  947. 

Shipper's  ticket:  Return  ticket  issued  to 
shipper  without  requiring  him  to  sign  en- 
titles him  to  ride,  especially  where  he  has 
no   knowledge   of   the   regulation   that   ship- 
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to  identify  liiniself  as  the  original  purchaser  of  his  ticket  need  only  produce  evidence 
reasonably  sufficient  to  satisfy,^'  and  must  be  given  a  reasonable  opportunity  to  do 
so.''^  A  time  limit  '"'going'^  does  not  apply  to  a  return  trip,'^  and  violation  of  a 
condition  against  stop  overs  on  one  part  of  a  trip  has  been  held  not  to  forfeit  the 
right  to  finish  the  trip.^°  A  contract  on  terms  difl'ering  from  tickets  or  fares  exacted 
of  the  public  generally  is  not  binding  if  outside  the  scope  of  the  agent's  or  trainman's 
authority,*'^  and  by  course  of  dealing  it  may  clothe  a  connecting  line  'vvith  authority 
to  fix  terms,®-  or  authorize  its  agents  to  waive  conditions,  even  though  a  rule  against 
so  doing  be  abrogated.^^ 

Transfers. — Although  a  street  car  company  be  under  no  legal  obligation  to 
issue  transfers,  yet  if  it  represents  that  it  "\W11  do  so  and  a  passenger  pa\s  his  fare, 
he  becomes  entitled  thereto  and  the  fare  paid  becomes  a  consideration  for  both  rides 
giving  rise  to  a  contract  duty.***  A  ticket  as  made  out  and  punched  is  evidence  of 
the  contract,  and  if  it  fails  to  disclose  the  true  contract  the  carrier  is  liable.*'^  A 
street  car  company  can  not  relieve  itself  from  a  penalty  for  refusing  a  transfer  by 
a  rule  controlling  the  issuance,  though  reasonable,  if  no  notice  of  such  rule  has  been 
given  to  the  public."''    Eeasonable  conditions  may  be  put  on  the  granting  and  use  of 


per's  passes  musc  be  signed.  Texas  &  P.  ■". 
Co  V.  Lynch  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.   201,   94   S.  W.   1093. 

.56.  A  condition  in  a  ticket  that  the  re- 
turn portion  shall  not  be  valid  unless  the 
user  is  identified  is  reasonable  and  valid. 
Pittsburgh,  etc.,  R.  Co.  v.  Coll  [Ind.  App.]  76 
N.  E.  876. 

57.  Brigham  v.  Southern  Pac.  Co.  [Cat. 
App.]  84  P.  306.  Not  error  to  refuse  an  in- 
struction that  plaintiff  must  identify  himself 
"to  the  satisfaction  of  the  train  agent."  Id. 
A  condition  in  a  ticket  requiring  the  pas- 
senger to  identify  himself  as  the  original 
purchaser  thereof  to  the  satisfaction  of  the 
company's  agents  only  requires  identifica- 
tion by  such  proof  as  %vould  satisfy  the  mind 
of  a  reasonable,  conscientious,  and  prudent 
man  selected  by  the  parties  to  pass  upon  the 
question.  Contract,  properly  construed,  does 
not  require  him  to  satisfy  conductor.  In- 
struction approved.  Southern  R.  Co.  v.  Cas- 
sell   [Ky.]    92  S.  W.  281. 

5S.  As  where  he  is  not  permitted  to  pass 
out  into  the  train  shed  to  get  an  employe 
who  was  acquainted.  Pittsburgh,  etc.,  R.  Co. 
V.  Coll   [Ind.  App.]  76  X.  E.  816. 

59.  Where  a  ticket  provided  for  a  continu- 
ous trip  "going,"  and  that  the  passenger  on 
returning  must  arrive  at  place  of  starting 
not  later  than  a  certain  date,  does  not  re- 
quire a  continuous  return  trip.  Cherry  v. 
Chicago  &  A.  P^  Co.,  191  Mo.  489,  90  S.  W 
381. 

60.  Where  a  passenger's  ticket  does  not 
require  him  to  make  a  continuous  trip  from 
Philadelphia  to  California,  but  does  as  far  as 
St.  Louis,  a  breach  in  the  latter  provision 
does  not  forfeit  his  right  to  ride  from  St. 
Louis  to  destination.  Cherry  v.  Chicago  &  A. 
R.  Co.,  191  Mo.  489,  90  S.  W.  381. 

61.  One  riding  on  a  freigLt  train  by  virtue 
of  an  agreement  with  the  brakeinan  to  pay 
his  fare  by  helping  is  not  a  passenger,  the 
brakeraan  having  no  power  to  so  contract. 
O'Donnell  v.  Kansas  City,  etc.,  R,  Co.  [Mo.] 
95  S.  V\'.  196.  An  arrangement  made  by  the 
conductor  with  respect  to  the  transportation 
of  a  person  found  on  his  train,  or  permission 
given   by    him    to    such   person    to    ride    upon 


his  train,  is  within  the  apparent  scope  of  his 
authority  and  is  binding  on  the  company  and 
confers  upon  such  person  the  rights  of  a 
passenger.  St.  Louis  S.  W.  R.  Co.  v.  Fowler 
[Tex.  Civ.  App.]  93  S.  TV.  484.  Failure  to  so 
charge  held  not  error,  there  being  no  request 
for  a  special  charge  on  that  subject,  and 
charge  as  given  not  being  affirmatively  er- 
roneous. Id.  In  the  absence  of  direct  proof 
of  authority  on  the  part  of  a  ticket  agent  to 
bind  the  company,  he  has  no  authority  to  al- 
low one  to  ride  on  a  train  without  a  ticket 
or  the  payment  of  fare.  Id.  Under  ordinary 
circumstances  a  conductor  has  no  implied  au- 
thority to  waive  a  provision  in  a  passenger's 
contract  requiring  him  to  ride  in  the  caboose 
and  to  permit  him  to  ride  on  the  engine.  Illi- 
nois Cent.  R.  Co.  v.  Jennings,  217  111.  140,  75 
X.  E.  457. 

62.  Where  a  connecting  line  had  been  ac- 
customed to  accept  tickets  and  accede  to 
their  terms,  issued  by  an  agent  of  another 
line,  and  has  accepted  and  retained  its  por- 
tion of  the  fare  for  a  particular  ticket,  it 
was  bound  by  the  act  of  the  issuing  agent, 
whether  general  or  special.  Cherry  v.  Chi- 
cago &  A.  R.  Co.,  191  Mo.  489,  90  S.  W.  381 

63.  Evidence  of  the  custom  of  stock  ship- 
pers to  ride  on  the  engine  is  admissible  to 
show  the  conductor's  authority  to  waive  a 
contract  stipulation  forbidding  it.  "U'here 
contract  made  it  prima  facie  negligence  for 
shipper  not  to  remain  in  the  caboose.  Mis- 
souri, etc.,  R.  Co.  V.  Avis  [Tex.  Civ.  App.]  14 
Tex.  Ct.  j>.ep.  519,  91  S.  W.  877.  Not  rendered 
inadmissible  because  the  court  refused  a 
continuance  to  enable  defendant  to  contro- 
vert an  allegation  that  a  rule  forbidding  pas- 
sengers to  ride  on  the  engine  was  not  ob- 
served.    Id. 

64.  Georgia  R.  &  Elec.  Co.  v.  Baker  [Ga  ] 
54  S.  E.  639. 

65.  Street  car  company  held  liable  for  not 
permitting  plaintiff  to  ride  according  to  his 
ticket.  Golden  v.  Pittsburg  R.  Co.,  28  Pa. 
Super.  Ct.  313.  If  issued  at  a  time  when  it 
was  of  no  use,  the  company  is  liable.     Id. 

66.  As  by  a  rule  adopting  variously  col- 
ored tickets,  some  of  which  are  good  only 
one  way.     Gasper  v.  New  York  City  R.  Co., 
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transfers.^^  The  fact  that  one's  health  and  comfort  caused  him  to  leave  his  corner 
and  present  his  transfer  at  the  wrong  corner  ^^  does  not  excuse  him.  A  street  railway 
compan}^  may  refuse  a  transfer  ticket  mutilated  after  delivery.""  If  the  transfer  be 
wrong  by  mistake  of  the  issuing  conductor,  one  may  nevertheless  ride.'^*' 

Regulation  of  sale  of  tickets;  hrolcerage.'''^ — A  statute  requiring  railroads  to  issue 
a  certificate  of  authority  to  their  agents  authorized  to  sell  tickets,  and  prohibiting 
persons  not  possessed  of  such  certificate  from  dealing  in  tickets,  prohibits  the  ticket 
brokerage  business, '^^  which  as  a  police  power  the  state  may  do,"^  and  such  laws  are 
valid.'^*  In  a  suit  by  a  carrier  to  enjoin  the  sale  by  ticket  scalpers  of  nontransferable 
reduced  rate  tickets,  the  value  of  the  business  to  be  protected  determines  the  amount 
in  controversy  for  Federal  jurisdictional  purposes.'^"  There  being  no  complete  and 
sufficient  remedy  at  law/^  an  injunction  restraining  the  sale  of  nontransferable 
reduced  rate  tickets  by  scalpers  will  issue,  and  it  shoidd  be  permanent.'^''  The  Min- 
nesota law  regulating  the  sale  and  redemption  of  transportation  tickets  is  con- 
stitutional.''® 

§  25.  General  rules  of  liability  for  personal  injuries.  A.  NaAure  and  extent 
of  liability.''^ — Aside  from  special  contract  duties  and  the  duty  of  protection,®^  the 
basis  of  liability  is  negligence  ®^  in  respect  of  a  duty  OAved  to  the  plaintiff,^-  and  it 
must  have  been  the  negligence  of  defendant  or  attributable  to  him.*^  Thus,  a  com- 
mon carrier  is  liable  for  the  torts  committed  by  the  lessee  of  its  road,®*  or  by  its  own 
agents  in  violation  of  rules.®®  The  liability  extends  to  injuries  resulting  from  con- 
current negligent  acts,  though  none,  of  them  alone  is  sufficient  to  cause  the  in- 
juries.®®    Where  the  coucurrent  negligence  of  the  carrier  and  another  results  in  in- 


99  N.  T.  S.  902;  McGowan  v.  New  York  City 
R.  Co.,  99  N.  y.  S.  835. 

67.  Condition  that  If  any  dispute  arises  as 
to  its  validity  the  holder  will  pay  his  fare 
and  present  his  claim  is  void.  Georgia  R.  & 
Elec.  Co.  V.  Baker  [Ga.]  54  S.  E.  639. 

68.  The  passenger  walked  only  one  block 
to  get  out  of  the  cold,  being  convalescent. 
Hanley  v.  Brooklyn  Heights  R.  Co.,  96  N.  Y. 
S.  249. 

69.  Koch  V.  New  York  City  R.  Co.,  95  N. 
Y.  S.  559. 

70.  Transfer  did  not  on  Its  face  entitle  the 
holder  to  a  ride.  Georgia  R.  &  Elec.  Co.  v. 
Baker  [Ga.]   54  S.  E.  639. 

71.  See  5  C.  L>.  534,  n.  12. 

72.  Laws  1905,  p.  422.  State  v.  Thompson 
[Or.]  84  P.  476. 

73.  State  v.  Thompson  [Or.]  84  P.  476;  In 
re  O'Neill,  41  Wash.  174,   83   P.   104. 

74.  Not  unconstitutional  as  denying  due 
process  of  law.  State  v.  Thompson  [Or.]  84 
P.  476;  In  re  O'Neill,  41  Wash.  174,  83  P.  104. 
Do  not  impair  obligation  of  a  contract  (State 
v.  Thompson  [Or.]  84  P.  476),  or  grant  special 
privileges  (Id.),  or  trencli  on  tlie  commerce 
clause  of  the  Federal  constitution  (Id.).  A 
statute  permitting  only  railway  companies 
and  their  agents  to  sell  tickets  is  not  void  as 
denying  to  brokers  equal  protection  of  the 
laws.  Sess.  Laws  1905,  p.  376,  c.  180.  In  re 
O'Neill,  41  Wash.  174,  83  P.  104.  Do  not  put 
it  within  the  power  of  the  railway  compa- 
nies to  create  crimes  and  determine  who  are 
criminals.     Id. 

Title  of  Sess.  Laws  1905,  p.  376,  c.  180,  held 
to  sufficiently  state  the  ob.ieot  of  the  act.  In 
re  O'Neill,  41  Wash.  174,  83  P.  104. 

75.  Not  the  specific  amount  tiiat  might  be 
recovered  in  a  suit  upon  the  contract.    Louis- 


ville &  N.  R.  Co.  V.  Bitterman   [C.  C.  A.]   144 
F.  34. 

76.  The  difficulty  in  detecting  the  offenses 
and  the  annoyances,  extra  expense  and  out- 
lays, held  to  render  the  remedy  at  law  in- 
sufficient. Louisville  &  N.  R.  Co.  v.  Bitter- 
man   [C.  C.  A.]   144  F.  34. 

77.  Company  should  not  be  compelled  to 
secure  an  injunction  to  protect  it  each  time 
that  it  contemplates  issuing  such  tickets. 
Louisville  &  N.  R.  Co.  v.  Bitterman  [C.  C.  A.] 
144  F.  34. 

78.  Laws  1893,  c.  66,  p.  182.  State  v.  Man- 
ford  [Minn.]   106  N.  W.  907. 

79.  See  5  C.  L.  534. 
SO.     See  post,  §  29. 

81.  Carrier  is  not  liable  for  Injuries  to 
passenger  unless  negligent.  Sweet  v.  Bir- 
mingham R.  &  Elec.  Co.  [Ala.]  39  So.  767; 
Graf  V.  West  Jersey  &  S.  R.  Co.  [N.  J.  Law] 
62  A.  333. 

S3.  Immaterial  whether  the  conductor  neg- 
ligently started  a  car  as  to  anotlier  passen- 
ger. Weeks  v.  Boston  El.  R.  Co.,  190  Mass. 
563,  77  N.  E.  654. 

83.  Testimony  of  a  witness  that  he  was  in 
the  employ  of  defendant  and  in  charge  of 
the  car  upon  a  certain  run,  upon  which  run 
plaintiff  was  injured,  is  sufficient  to  sustain 
a  finding  that  the  car  was  operated  by  de- 
fendant. Indiana  Union  Traction  Co.  v.  Ja- 
cobs  [Ind.]   78  N.  E.  325. 

84.  Liable  for  tlie  indignities  inflicted  by 
a  fellow  passenger.  Franklin  v.  Atlantic  & 
C.  Air-Line  R.  Co.   [S.  C]   54  S.  E.  578. 

85.  A  carrier  cannot  relieve  itself  from 
liability  for  acts  of  the  conductor  within  the 
legal  scope  of  his  duty  and  power  by  in- 
structions and  prohibitory  orders.  Schmidt 
V.  New  Orleans  R.  Co.   [La.]   40  So.  714. 

86.  Sproule    v.    St.    Louis    &    S.    F.    R.    Co. 
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jury  to  a  passenger,  each  is  liable  tlierefor,  and  the  negligence  of  one  is  no  excuse 
for  that  of  the  other.®^  So  a  carrier  is  liable,  although  the  negligence  of  a  fellow 
paiisenger  concurs  in  producing  injury,^®  but  is  not  liable  for  injuries  occurring  as 
the  direct  result  of  a  third  person's  or  another  passenger's  act  which  it  could  not 
foresee.®*  The  relation  of  a  passenger  to  the  carrier  does  not  impute  the  latter's 
negligence  to  him  so  that  he  is  barred  of  recovery  from  another  carrier  for  a  neg- 
ligent collision.*'*  A  sleeping  car  company  and  the  carrier  are  jointly  liable  to  a 
passenger  injured  by  the  negligence  of  the  car  compan}-.*^  The  carrier  is  entitled 
to  indemnity  against  a  negligent  sleeping  car  company  when  it  has  assumed  the 
sole  duty  of  keeping  cars  safe.''^ 

For  effects  due  to  vis  major  or  acts  of  God  tliere  is  no  liability,*^  since;  the 
carrier  is  not  an  insurer.**  The  highest,  or  at  least  a  very  high,  degree  of  care  is 
required  of  the  carrier/"  or  care  commensurate  with  the  undertaking  and  the  cir- 


[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  16,  91  S.  W. 
657.  Under  a  pleading-  that  defendant's  neg- 
lig-ence  caused  plaintiff's  injuries,  plaintiff 
could  recover  if  defendant's  negligence  con- 
tributed with  the  negligence  of  a  third  per- 
son, defendant  being  liable  to  the  same  ex- 
tent as  though  solely  negligent.  Bragg  v. 
Metropolitan  St.  R.  Co.,  192  Mo.  331,  91  S.  W. 
527.  Evidence  held  to  require  a  charge  that 
if  negligence  in  operating  the  train  and  neg- 
ligence in  failing  to  furnish  a  safe  road  bed 
both  caused  the  injury,  defendant  was  liable, 
though  each  act  separately  was  not  the  prox- 
imate cause.  Sproule  v.  St.  Louis,  etc.,  R.  Co. 
FTex.  Civ.  App.]  15  Tex.  Ct.  Rep.  16,  91  S.  W. 
657. 

87.  Threatened  collision  between  street 
car  and  train.  Galveston,  etc.,  R.  Co.  v.  Voll- 
rath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  777,  89 
S.  Vt'.  279.  Evidence  held  to  show  concurrent 
negligence.  Louisville  R.  Co.  v.  Blum  [Ky.] 
89  S.  W.  186.  In  an  action  for  causing  the 
death  of  an  employe  while  being  carried 
by  one  company  from  work  on  a  road  con- 
structed by  another,  It  appeared  that  tliere 
was  only  one  train  and  tliat  the  company 
operating  it  was  employed  by  the  one  con- 
structing the  road,  it  was  immaterial  which 
of  tlie  defendant  companies  actually  owned 
the  work  train.  Claicago,  etc.,  R.  Co.  v.  Hol- 
lis'  Adm'r  [Ky.]  91  S.  W.  258.  Carrier  must 
be  guilty  of  negligence  either  alone  or  in 
conjunction  witli  some  third  person.  Bevard 
v.  Lincoln  Traction  Co.  [Neb.]  105  N.  TV.  635. 
If  defendant's  negligence  contributed  to  the 
injury,  it  Is  immaterial  that  another's  negli- 
gence also  contributed.  Where  a  conductor 
negligently  signaled  the  motorman  to  cross 
the  track,  the  company  is  not  relieved  by  the 
fact  tliat  the  car  would  have  safely  crossed 
had  not  the  flagman  signaled  to  stop  after  it 
had  started  across.  Chicago  City  R.  Co.  v. 
Shaw,  220  111.  532,  77  N.  E.  139. 

88.  Missouri,  etc.,  R.  Co.  v.  Wolf  [Tex.  Ct. 
Rep.]   89  S.  W.  778. 

88.  Where  plaintiff  was  suddenly  pushed 
from  the  car  by  a  passenger  who  became 
angry  from  being  pushed  about  in  a  crowded 
car,  company  is  not  liable.  Snyder  v.  Colo- 
rado Springs,  etc.,  R.  Co.  [Colo.]  85  P.  686. 
Where  intending  passenger  was  injured  by 
negligent  act  of  two  men  in  jumping  on  car 
wliich  was  backing  down  to  receive  passen- 
gers, evidence  held  not  to  show  any  negli- 
gence on  part  of  carrier.  Brice  v.  South  Cov- 
ington &  C.  St.  R.  Co.  [Ky.]  93  S.  W.  37.    Held 


that  company  was  not  liable  for  injuries  due 
to  explosives  placed  on  the  track  by  boys. 
Bevard  v.  Lincoln  Traction  Co.  [Neb.]  105  N. 
W.  635. 

90.  Chicago  City  R.  Co.  v.  Shaw.  220  111. 
532,   77  N.  E.   139. 

91.  Fingers  caught  between  edges  of  ves- 
tibules. Pullman  Co.  v.  Norton  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  869,  91  S.  W.  841. 

92.  Though  both  are  wrongdoers.  Pull- 
man Co.  V.  Norton  [Tex.  Civ.  App.]  14  TeX. 
Ct.  Rep.  869,  91  S.  W.  841. 

93.  Western  Maryland  R.  Co.  v.  Shivers, 
101  Md.  391,  61  A.  618.  The  wrongful  act 
of  employes  cannot  be  considered  as  a  vis 
major.     Id. 

94.  Western  Maryland  R.  Co.  v.  Shivers, 
101  Md.  391,  61  A.  618;  Edwards  v.  Manufac- 
turers' Bldg.  Co.  [R.  I.]  61  A.  646.  A  com- 
mon carrier,  though  not  an  insurer  of  the 
safety  of  its  passengers,  must  use  the  high- 
est degree  of  care.  Hamilton  v.  Metropolitan 
St.  R.  Co.,  114  Mo.  App.  504,  89  S.  W.  893. 
That  degree  of  care  that  a  very  cautious  and 
prudent  person  would  exercise  under  the 
same  circumstances.  Missouri,  etc.,  R.  Co.  v. 
Byrd  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  65,  89 
S.   W.   991. 

Instruction  that  carrier  could  not  be  held 
liable  for  consequences  of  an  accident 
against  which  it  could  not  have  guarded  by 
the  exercise  of  that  high  degree  of  care  and 
foresight,  which  very  prudent  persons  would 
have  exercised  under  the  same  circumstances, 
approved.  Davis  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  989,  93  S.  TV. 
222.  Carrier  by  water.  Instruction  making 
defezidant  an  insurer  held  erroneous.  Evers 
V.  Wiggins  Ferry  Co.,  116  Mo.  App.  130,  92 
S.  W.  118.  Though  a  carrier  of  passengers 
by  elevator  is  not  an  insurer  of  their  safety, 
he  is  required  to  exercise  the  highest  degree 
of  care  in  everything  calculated  to  insure 
their  safety.  Instruction  approved.  Becker  v. 
Lincoln  Real  Estate  &  Bldg.  Co.  [Mo.  App.] 
93  S.  W.   291. 

9.5.  Although,  technically,  carriers  are 
only  required  to  use  "ordinary  care,"  an  in- 
struction requiring  them  to  use  a  "high  de- 
gree of  care"  lield  harmless  in  view  of  the 
meaning  of  ordinary  care  as  applied  to  car- 
riers of  passengers.  Whittacker  v.  Brooklyn, 
etc.,  R.  Co.,  110  App.  Div.  767,  97  N.  Y.  S.  414. 
In  the  performance  of  the  duties  imposed  by 
its  contracts  with  passengers,  a  carrier  is 
held  to  the  exercise  of  the  highest  degree  of 
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cumstances  *^  and  consistent  with  the  practical  conduct  of  the  business  of  carriage.*'' 
Where  not  even  ordinary  care  was  used  the  degree  is  immaterial. ^^  Knowledge  of 
the  particular  danger  which  caused  an  accident  is  not  required  as  a  predicate  for 
negligence  in  suffering  a  generally  defective  thing.'^'*  The  violation  of  regulative 
statutes  is  rebuttable  evidence  but  is  not  negligence  per  se.^  The  negligence  com- 
plained of  must  be  the  proximate  cause  of  the  injury.^ 

5are.  Laub  v.  Chicago,  B.  &  Q.  R.  Co.  [Mo.  |  car  company  had  not  exerc.sed  ordinary  care, 
App.]  94  S,  W.  550.  Applied  to  passenger  I  srror  in  imposing  upon  it  too  high  a  degree 
elevator.  Shellaberger  v.  Fisher  [C.  C.  A.]  I  of  care  was  not  prejudicial.  Pullman  Co.  v. 
143    F.    937.      Extraordinary   care.      Ander.son  1  Norton   [Tex.  Civ.  App.]   14  Tex.  Ct.  Rep.  869, 


Art  Co.  V.  Greenburg,  118  111.  App.  220. 
Slight  negligence  is  sufficient  to  render  a 
carrier  liable  for  a  personal  injury  resulting 
therefrom.  Cincinnati,  etc.,  R.  Co.  v.  Bravard 
tind.  App.]  76  N.  E.  899;  Chicago  City  R.  Co. 
V.  Shaw,  220  111.  532,  77  N.  B.  139;  Brod  v. 
St.  Louis  Transit  Co.,  115  Mo.  App.  202,  91 
S.  W.   993. 

Instruction  defining  degree  of  ^are  to 
whicla  carrier  is  bound  held  aot  objection- 
able as  imposing  on  defendant  a  higlier  duty 
than  law  requires.  San  Antonio  Traction  Co. 
V.  Parks  [Tex.  Civ.  App..]  15  Tex.  Ct.  Rep. 
171,  93  S.  W.  130.  An  Instruction  that  de- 
fendant is  liable  if  it  failed  to  use  ordinary 
care  is  favorable  to  defendant  and  it  cannot 
complain.  Indianapolis  Traction  &  Tarnnlnal 
Co.  V.  Lawson  [C.  C.  A.]  143  F.  834.  An  in- 
struction that  if  plaintiff  ?.cted  as  a  reason- 
ably prudent  man  would  under  the  oircum- 
Etance,  and  the  motorman  was  heedless,  'iare- 
less,  acted  so  negligently  as  to  injure  plaint- 
iff, a  verdict  should  be  returned  for  plaintiff, 
Is  not  prejudicial  to  defendant  Pischel  v. 
Metropolitan  St.  R.  Co.,  99  N.  Y.  S.  90. 

96.  That  degree  Tvhich  a  very  prudent  per- 
son would  exercise  under  similar  circum- 
stances. Gilroy  v.  St.  Louis  Transit  Co.  [Mo. 
.App.]  92  3.  W.  1152.  That  high  degree  of 
prudence  as  against  possible  dangers  as 
would  be  used  by  very  'Cautious,  prudent,  and 
competent  persons  under  the  same  or  similar 
circumstances.  St.  Louis  S.  W.  R.  Co.  v. 
Parks  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  232, 
90  S.  W.  343;  Green  v.  Houston  Elec.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  790,  89  S. 
W.  442.  Which  a  reasonable  man  would  ex- 
ercise under  the  circumstances.  MacFeat  v. 
Philadelphia,  etc.,  R.  Co.   [Del.]    62  A.  898. 

97.  Paul  V.  Salt  Lake  City  K.  Co.  [Utah] 
83  P.  563;  Illinois  Cent.  R.  Co.  v.  Johnson 
[111.]  77  N.  B.  592;  Omaha  St.  R.  Co.  v.  Boe- 
sen  [Neb.]  105  N.  W.  303.  Applicable  to 
street  cars.  Chicago  Union  Traction  Co.  v. 
Mee,  119  111.  App.  332.  Carriers  are  required 
to  use  the  highest  degree  of  care  consistent 
with  the  nature  of  their  undertaking.  United 
R.  &  Elec.  Co.  v.  "Weir,  102  Md.  286,  62  A.  588. 

Instriicti>»n  that  defendant  w^as  required  to 
do  all  that  human  foresight,  vigilance,  and 
care  could  reasonably  do,  in  view  of  the 
mode  of  conveyance  adopted  to  insure  safety, 
imposes  an  impracticable  degree  of  care. 
Tri-City  R.  Co.  v.  Gould,  217  111.  317,  75  N.  E. 
493.  An  instruction  as  to  the  care  required, 
as  "all  that  human  care,  diligence  and  fore- 
sight could  reasonably  do  under  the  circum- 
stances and  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  held  to  state 
too  high  a  degree  of  care,  as  it  might  be  in- 
consistent witli  the  practical  operation.  Tri- 
City  R.  Co.  V.  Wiedenhoeft,  118  111.  App.  581. 

98.  Where  it  was  shown  that  a  sleeping 
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99.  Where  a  passenger  was  injured  by 
tripping  over  a  mat,  and  there  was  evidence 
allowing  that  tlie  mat  was  practically  worn 
out,  it  is  error  to  instruct  that  plaintiff  must 
prove  that  the  particular  loop  had  been  in  a 
dangerous  condition  suiHciently  long  to 
charge  defendant  with  constructive  r^otice. 
Spaeth  V.  Manhattan  R.  Co.,  109  App.  Div. 
S19,   96  N.  Y.  S.  S61. 

1.  Duty  imposed  by  ordinance.  Shella- 
>)«i'ger  V.   Fisher   [C.   C.   A.]    143  F.   937. 

3.  No  liability  can  be  prsdi-->ated  i.vpin  the 
absance  of  a  guard  rail  where  the  p;r3on 
injured  deliberately  «tepp2d  off  and  T^as  in- 
jured by  an  opposite  going  car.  North  Chi- 
cago St.  R.  Co.  V.  Canfield,  118  111.  App.  S53. 
Crowded  coidition  !ield  not  the  p-^oxi;nate 
cause,  a  third  person's  act  intef/^sA'ng.  Mc- 
Vay  V.  Brooklyn,  etc.,  R.  Co.,  39  N.  Y.  S.  il6. 
Where  a  car  is  switched  by  a  "kicking" 
switch,  liind,  the  brake  bar  brea^iing,  rolliaes 
with  a  baggage  car,  the  ina.king  of  *.he 
switch  was  the  proximate  cause  of  the  5.;ci- 
dent.  Yazoo  &  M.  V.  R.  Co.  v.  P.obsrts  C'sIIdiS.] 
40  So.  481.  Failure  to  famish  a  th^DUgh 
sleeper  as  per  contract  is  not  the  prox\;ra-te 
:;ause  of  an  injury  raceiTed  from  a  fall  on 
the  dipot  platform  while  transferring.  Pall- 
man  Co.  V.  Stearn  [Miss.]  41  So.  383.  Failui'e 
to  provide  vestibuled  coaohes  held  not  the 
proxipiate  ca.use  of  injuries  of  one  thrown 
from  the  car  where  the  doors  "S'suld  have 
been  open  if  vestibuled.  Latimer  v,  St.  Louis 
S.  W.  R.  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  242,  90  S.  W.  865.  Omission  to  use  care 
before  starting  elevator  *^o  ascertain  whether 
passengers  are  in  the  act  of  alighting  does 
not  -entitle  plaintiff  to  recover  unless  it  is 
proximate  cause  of  injury.  Becker  v.  Lin- 
coln Real  Estate  &  Bldg.  Co.  [Mo.  App.]  93 
3.  W.  291.  Negligent  act  of  starting  elevator 
held  to  be  proximate  cause  of  injury  where 
it  caused  plaintiff  to  be  in  danger  and  in- 
duced operator  to  push  her  backward,  though 
such  push  mpy  have  been  immediate  cause  of 
her  foot  getting  caught.  Id.  Submission  of 
issue  of  negligent  starting  held  proper  under 
the  evidence.     Id. 

Evidence  con.si«lereds  Held  insufficient  to 
show  tliat  the  unevenness  of  the  ground  was 
the  proximate  cause  of  plaintiff's  injuries. 
Truesdell  v.  Erie  R.  Co.,  99  N.  Y.  S.  694.  The 
starting  of  the  car  beiore  plaintiff  had  time 
to  get  into  position  held  not  to  be  the  proxi- 
mate cause.  Cumberland  &  W.  Elec.  R.  Co. 
V.  Thompson,  102  Md.  193,  62  A.  243.  Held 
sufficient  to  show  that  injuries  were  proxi- 
mate result  of  defendant's  negligence  in  fail- 
ing to  stop  thus  compelling  passenger  to 
drive,  so  that  refusal  to  direct  verdict  for 
defendant  was  proper.  International  &  G.  N. 
R.  Co.  V.  Addison  [Tex.  Civ.  App.]  15  Tex.  Ct. 
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In  actions  in  the  Federal  courts  for  injuries  reeeiTed  through  the  negligence  of 
a  carrier,  the  law  of  the  supreme  court,  respecting  the  degree  of  care  required,  con- 
trols.^ Under  a  statute  making  a  common  carrier  liaj^le  for  the  death  of  a  passenger 
because  of  gross  negligence  of  its  servants,  the  term  "gross  negligence''  is  satislled 
by  proof  of  willful  or  reckless  disregard  of  consequences.'*  Under  a  statute  making 
railroad  companies  insurers  of  the  safety  of  passengers  while  "being  transported,'* 
they  are  under  the  common-law  liability  until  the  "act  of  journeying"  begins.^  The 
Nebraska  statute  so  providing  does  not  apply  to  street  car  companies,"  nor  to  one 
who  has  neither  come  under  the  carrier's  control  or  indicated  an  intention  to  do  so/ 
In  Indiana  the  carrier  cannot  relieve  itself  by  contract  from  liability  for  negligence 
of  its  servants.^  A  person  riding  with  freight  on  a  contract  of  carriage  relieving 
the  company  from  all  liability  is  bound  thereby,^  but  the  statutory  liability  to  widow 
or  children  is  not  thus  released.^'' 

Criminal  Udbility. — Under  a  statute  providing  a  fine  for  "gross  negligence" 
resulting  in  the  death  of  a  passenger,  there  are  degrees  of  negligence,^^  and  the  term 
"gross  negligence"  means  a  gross  failure  to  exercise  the  high  degree  of  care  required 
of  a  carrier.^^ 

(§  25)  B.  Contributory  negligence}^ — The  passenger's  contributory  negli- 
gence in  failing  to  use  his  natural  faculties  for  his  own  safety  absolves  the  carrier 
as  to  injuries  proximately  caused  ^*  but  not  as  to  those  infiictcd  in  wanton  or  negli- 


Rep.  675,  93  S.  W.  1081.  Leaving  a  sliding' 
door  of  a  car  partly  closed  held  not  the 
proximate  cause  of  plaintiff's  injury  where, 
being  crowded,  he  placed  his  hand  upon  it  to 
protect  himself  and  it  was  crushed  by  slid- 
ing open.  Malllefert  v.  Interborough  Rapid 
Transit  Co.,  98  N.  Y.  S.  207.  Held  insuffi- 
cient to  show  that  plaintiff's  condition  might 
have  resulted  from  a  previous  accident.  Nix 
V.  San  Antonio  Traction  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  592,  94  S.  W.  335.  Negligence 
in  permitting  a  passenger  to  smoke  within 
the  car  contrary  to  rules  held  not  the  proxi- 
mate cause  of  the  injury  where  it  appeared 
that  plaintiff  was  injured  by  being  pushed 
from  the  car  during  a  panic  resulting  from 
the  dress  of  a  passenger  becoming  ignited 
by  a  match  carelessly  thrown  down  ♦jy  the 
smoker.  Pranizzl  v.  New  York  &  Q.  C.  R.  Co., 
99  N.  Y.  S.  281. 

Instructions  defining  proximate  and  re- 
mote cause,  approved.  International  &  G.  N. 
R.  Co.  V.  Ellyson  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  580,  94  S.  W.  910.  Charge  held  to  debar 
recovery  for  suffering  due  to  prior  disease. 
St.  Louis  S.  W.  R.  Co.  v.  Haney  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  19,  94  S.  W.  386. 

3.  Not  that  of  the  individual  state.  South- 
ern Pac.  Co.  v.  Cavin  [C.  C.  A.]   144  F.  348. 

4.  Rev.  Laws,  c.  Ill,  §  267.  Spooner  v.  Old 
Colony  St.  R.  Co.,  190  Mass.  132,  76  N.  E.  660. 
Evidence  held  sufficient  to  show  gross  negli- 
gence in  operating  the  car.     Id. 

5.  Not  insurers  under"  §  10,039,  c.  47, 
p.  2876,  Cobbey's  Ann.  St.  1903,  from  the  time 
the  passenger  places  himself  within  the 
charge  of  the  carrier,  as  held  in  former  opin- 
ion, 101  N.  W.  1033.  Fremont,  B.  &  M.  V.  R. 
Co.  V.  Hagblad  [Neb.]  106  N.  W.  1041. 

6.  Comp.  St.  1903,  §  3,  art.  1,  c.  72.  Omaha 
St.  R.  Co.  V.  Boesen   [Neb.]   105  N.  W.  303. 

7.  Hicks  V.  Union  Pac.  R.  Co.  [Neb.]  107 
N.  W.  798. 

8.  Pittsburgh,  etc.,  R.  Co.  v.  Higgs,  165 
Ind.  694,  76  N.  E.  299. 


9.  Hodge  V.  Rurland  R.  Co.,  97  N.  Y.  S. 
1107. 

10.  A  provision  in  a  pass  exempting  com- 
pany from  liability  for  injuries  due  to  the 
negligence  of  its  servants  does  not  affect  the 
statutory  act  giving  the  widow  and  next  of 
kin  a  cause  of  action.  Tingley  v.  Long  Island 
R.  Co.,  109  App.  Div.  793,  96  N.  Y.  S.  865. 

11.  Rev.  Laws,  c.  Ill,  §  267.  Dolphin  v. 
Worcester  Consol.  St.  R.  Co.,  189  Mass.  270, 
75  N.  E.  635. 

12.  An  instruction  that  any  failure  to  use 
high  degree  of  care  amounts  to  gross  neg- 
ligence, properly  refused.  Dolphin  v.  "Wor- 
cester Consol.  St.  R.  Co.,  189  Mass.  270,  75 
N.  E.  635. 

13.  See  5  C.  L.  537.  Consult  general  law 
of  Negligence,  6  C.  L.  748. 

14.  Carrier  not  liable  where  the  passen- 
ger could  have  escaped  the  injury  by  using 
ordinary  care.  MacFeat  v.  Philadelphia,  etc., 
R.  Co.  [Del.]  62  A.  898.  Instruction  defining 
negligence  approved.  St.  Louis  S.  W.  R.  Co. 
V.  Johnson  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
813,  94  S.  W.  162.  Evidence  held  to  sustain 
finding  that  passenger  was  not  guilty  of  con- 
tributory negligence  while  making  journey 
necessitated  by  failure  to  stop.  International 
&  G.  N.  R.  Co.  v.  Addison  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  675,  93  S.  W.  lOSl. 

Proximate  cause:  Riding  in  cupola  of  ca- 
boose instead  of  on  seats  and  leaving  before 
train  stopped  held  not  proximate  to  injury 
resulting  from  derailment  of  other  cars. 
Southern  R.  Co.  v.  Roach  [Ind.  App.]  78  N.  E. 
201.  When  a  passenger  on  an  interurban 
railway  car  was  thrown  therefrom  and 
killed  by  the  derailing  of  the  car  while  run- 
ning through  the  open  country,  the  fact  that 
he  was  standing  on  the  platform  at  the  time 
cannot  be  held  to  be  the  proximate  cause  of 
his  death  when  the  evidence  does  not  dis- 
close that  there  was  available  or  reasonably 
convenient  room  on  the  inside  of  the  car; 
that  the  injury  would  not  have  happened  had 
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gent  disregard  of  the  peril  into  which  Ms  own  negligence  has  bronght  the  passen- 
ger/^ or  as  to  which  his  negligence  had  no  efficiency  '"  whatsoever."  A  passenger 
must  exercise  ordinary  care  for  his  own  safety/^  and  may  assume  that  conveyances, 
stations,  and  approaches  are  reasonably  safe.^^  He  must  not  assume  such  fact  when 
reasonable  inquiry  would  set  him  right,-"^  or  heedlessly  put  himself  in  danger.^^  In  • 
riding  on  freight  trains  the  passenger  is  said  to  assume  the  incidental  risks.-- 

The  foregoing  rules  are  applied  in  the  cases  which  follow. 

Acts  done  at  direction  of  employes-^  are  not  negligent  if  one  of  ordinary  pru- 
dence would  rely  on  such  directions  under  the  circumstances.'* 

Acts  due  to  impulse  of  sudden  danger-^  are  not  negligent  unless  devoid  of  the 
common  prudence  dictated  by  the  situation.^'  The  carrier  is  liable  for  injuries  to 
a  passenger  who  is  induced  to  jump  from  a  car  by  reason  of  the  negligent  and  terri- 
fying acts  of  its  servants  from  which  he  may  reasonably  infer  that  a  wreck  is  im- 
minent.^^ 


he  been  on  the  Inside;  that  he  had  notice  of 
a  sisrn  prohibiting  passengers  from  standing 
on  the  platform;  or  that  he  was  ordered  in- 
side the  car  by  the  company's  servants  and 
refused  to  go.  Cincinnati,  etc.,  R.  Co.  v. 
Lohe,  6  Ohio  C.  C.  (N.  S.)   144. 

A'OTE.  A.«iswineil  risk:  The  courts  of  some 
states  use  the  words  "contributory  negli- 
gence" and  "assumed  risks"  as  synonymous, 
and  the  words  are  so  used  in  this  article  ex- 
cept where  noted. 

15.  Previous  negligence  of  deceased  is  no 
defense  where  defendant  cotild  have  pre- 
vented the  injury  by  exercising  reasonable 
care.  MacFeat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  62  A.  898.  Though  a  passenger  is  neg- 
ligent in  getting  into  a  perilous  position,  if 
the  direct  cause  of  his  injury  is  the  omis- 
sion of  the  carrier  to  use  proper  care  to  pro- 
tect him  after  becoming  aware  of  his  peril, 
the  carrier  is  liable.  Evidence  sufficient  to 
go  to  jury  on  question  of  conductor's  negli- 
gence. Rodgers  v.  Choctaw,  etc.,  R.  Co. 
[Ark.]  89  S.  W.  468.  A  passenger  who  has 
placed  himself  in  a  dangerous  position  may 
nevertheless  recover  if  the  carrier  is  guilty 
of  gross  negligence  after  discovering  his 
perilous  position,  hence,  not  error  to  refuse 
to  direct  a  verdict  for  defendant  where  it 
appears  that  the  motorman  on  the  rear  car 
saw  plaintiff  riding  on  the  bumper  consider- 
able time  before  the  collision.  Chicago  City 
R.  Co.  V.  Schmidt,  117  111.  App.  213.  The  fact 
that  one  is  negligent  in  attempting  to  board 
a  moving  car  does  not  license  the  carrier  to 
either  wantonly  or  negligently  Injure  him, 
but  it  must  exercise  ordinary  care  to  avoid 
such  injury.  Instructions  in  action  against 
street  railway  held  erroneous  as  precluding 
recovery  if  defendant's  agents  made  no  ef- 
fort to  avoid  injuring  plaintiff  after  discov- 
ering him  in  a  position  of  peril.  Coleman  v. 
St.  Louis  Transit  Co.   [Mo.  App.]   93  S.  W.  920. 

16.  MacFeat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  62  A.  898.  Intoxication  does  not  affect 
a  passenger's  right  of  recovery  unless  he 
fails  to  use  such  care  as  could  be  expected 
of  a  sober  person  under  similar  conditions. 
Illinois  Cent.  R.  Co.  v.  Proctor  [Ky.]  89  S.  W. 
714;'St.  Louis  S.  W.  R.  Co.  v.  Parks  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  232,  90  S.  W.  343. 

17.  If  plaintiff's  negligence  contributed 
proximatelj'  in  the  slightest  degree  to  the 
injury,    no    recovery    can    be    had.      Sweet    v. 


Birmingham    Ry.    &    Elec.    Co.    [Ala.]    39    So. 
767. 

1,S.  Pendelton's  Adm'r  v.  Richmond,  etc., 
R.  Co.,  104  Va.  813,  52  S.  E.  574.  An  instruc- 
tion that  negligence  is  the  failure  of  a  pas- 
senger to  use  ordinary  care  for  his  safety — . 
that  is,  such  care  as  an  "ordinarily  prudent 
person"  would  exercise  under  similar  cir- 
cumstances, held  correct.  St.  Louis  S.  W.  R. 
Co.  V.  Parks  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
232,  90  S.  W.  343. 

19.  Brettner  v.  Westchester  Elec.  R.  Co., 
98  N.  Y.  S.  857;  Illinois  Cent.  R.  Co.  v.  Proc- 
tor  [Ky.]    89  S.  W.  714. 

20.  Van  Ostrand  v.  Delaware  &  H.  Co.,  99 
N.  Y.  S.  548;  Hunter  v.  Atlantic  Coast  Line 
R.  Co.,  72  S.  C.  336,  51  S.  E.  860. 

31.  Dieckmann  v.  Chicago  &  N.  "W.  R.  Co. 
[Iowa]  105  N.  W.  526;  Illinois  Cent.  R,  Co 
V.  Proctor  [Ky.]  89  S.  W.  714;  Pendelton's 
Adm'r  v.  Richmond,  F.  &  P.  R.  Co.,  104  Va. 
813,   52  S.  E.   574. 


See  post,  §  27. 
See  5  C.  L.  53S. 
See     particular 


cases     in     succeedins 


23. 
23. 
24. 

notes. 

25.  ,See  5  C.  L.  538. 

26.  Where  a  person  Is  placed  In  a  posi- 
tion of  danger  without  fault  on  his  part,  he 
will  not  be  held  guilty  of  contributory  neg- 
ligence for  failure  to  use  all  possible  means 
for  his  safety,  but  only  for  failure  to  use 
ordinary  prudence.  Passenger  not  necessa- 
rily guilty  of  contributory  negligence  in  not 
leaving  a  car  immediately  upon  discovering 
Are  instead  of  trying  to  extinguish  it.  Hess 
V.  Baltimore  &  O.  R.  Co.,  28  Pa.  Super.  Ct. 
220.  One  is  not  guilty  of  contributory  neg- 
ligence who,  in  an  effort  to  avoid  Immediate 
danger,  and  without  fault,  puts  himself  in 
the  way  of  another  peril,  especially  where 
defendant  produced  the  first  perilous,  condi- 
tion. MacFeat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]   62  A.  898. 

27.  In  action  for  injuries  to  passenger, 
who  jumped  from  moving  street  car  because 
of  fear  of  impending  collision  with  obstruc- 
tion on  track,  evidence  held  to  require  sub- 
mission to  jury  of  issue  of  defendant's  neg- 
ligence, even  though  obstruction  was  so  lo- 
cated that  it  would  not  have  endangered  car. 
McManus  v.  Metropolitan  St.  R.  Co.,  116  Mo. 
App.  110,  92  S.  W.  176.  Instruction  allowing 
recovery  without  proof  that  obstruction  was 
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Going  nhout  siations,  platforms,  tracl'S,  or  standing  carsP — A  passenger  going 
upon  an  obviously  defective  platform  must  use  care  commensurate  w-ith  the  kno-\vn 
or  apparent  risk.^®  It  is  negligence  to  stand  too  near  the  track  to  clear  the  car.^" 
To  fail  to  use  hand  rails  is  not  of  itself  negligent.^^  One  has  as  much  right  to  go 
upon  a  station  platfomi  to  signal  a  train  to  stop  as  to  board  a  train. ^^  A  passenger 
killed  while  standing  on  the  track  beside  a  standing  car  was  not  guilty  of  contribu- 
tory negligence  as  matter  of  law.^^  One  crossing  tracks  to  reach  a  station  to  take 
a  train  need  not  exercise  the  same  degree  of  care  as  a  traveler  upon  tlie  highway  or 
a  trespasser.^*  Crossing  tracks  without  looking  or  listening  may  or  may  not»be 
negligence,  and  is  a  question  of  fact  depending  on  such  circumstances  as  necessity,^' 
invitation,^*'  or  heedlessness  of  obvious  danger.^^  An.  intending  passenger  must  act 
as  a  person  of  ordinary  prudence  would  act  under  the  same  circumstances  to  avoid 
injury  by  waiting  in  a  cold  depot/®  or  where  there  is  no  depot.^® 

Boarding  the  car  or  veliicle  of  transit. — The  safety  of  boarding  a  street  car  ap- 
parently ready  may  be  assume<i.*°     It  is  not  negligence  to  board  at  the  schedule 


In  plain  view  of  defendant's  servants  as  al- 
leged in  petition  held  harmless,  even  if  er- 
roneous, the  uncontradicted  evidence  being  to 
the  effect  that  they  knew  of  it.  Id.  Same- 
held  true  as  to  issue  of  plaintiff  having  seen 
wreck.  Id.  Fact  that  actions  of  persons  on 
the  street  giving  the  alarm  and  of  other  pas- 
sengers added  to  plaintiff's  alarm,  held  not 
to  excuse  negligence  of  defendant's  servants. 
Requested  instruction  properly  refused.  Id. 
Not  error  to  submit  to  jury  the  circum- 
Btances  which  made  it  reasonably  appear  to 
plaintiff  that  defendant's  train  would  crash 
into  codefendant's  street  car.  Id.  Galveston, 
etc.,  R.  Co.  V.  Vollrath  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  777,  89  S.  W.  279. 

28.  See  5  C.  L.   537  et  seq. 

29.  Houston,  etc.,  R.  Co.  v.  McCarty  [Tex. 
Civ.  App.]  89  S.  W.  805.  An  instruction, 
that  if  plaintiff  negligently  moved  about  on 
an  obviously  defective  platform  and  was  in- 
jured thereby  he  cannot  recover,  erroneously 
refused.  Id.  There  being  no  evidence  that 
the  platform  was  so  defective  as  to  be  dan- 
gerous to  go  upon,  an  instruction  that 
plaintiff  assumed  the  risk  incident  thereto 
properly  refused.      Id. 

30.  One  is  guilty  of  contributory  negli- 
gence in  standing  so  near  the  track  as  to 
be  struck  by  the  car  which  he  Is  waiting  to 
take.  Neale  v.  Springfield  St.  R,  Co.,  189 
Mass.  351,  75  X.  E.  702. 

31.  One  going  down  steps  leading  to  an 
entrance  to  a  depot  is  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  not 
taking  hold  of  a  hand  railing.  Illinois  Cent. 
R.  Co.  V.  Keegan,  112  111.  App.  28. 

32.  Houston,  etc.,  R.  Co.  v.  McCarty  [Tex. 
Civ.  App.]   89  S.  W.  805. 

33.  Especially  where  the  car  ran  by  a 
switch  where  it  was  supposed  to  stop.  Abel 
V.  Northampton  Traction  Co.,  212  Pa.  329,  61 
A.  915. 

34.  Cranch  v.  Brooklyn  Heights  R.  Co.,  107 
App.  Div.  341,  95  N.  Y.  S.  169. 

3.5.     Where  tracks  are  so  arranged  that  a  i 
passenger   must   cross    intervening   tracks   to  ! 
reach  his  train,  it  is  not  negligence  of  itself  | 
not     to     look     and     listen     for     approaching 
trains,  having  a  right  to  assume  that  it  was 
safe.     Illinois  Cent.    R.   Co.   v.   Proctor    [Ky.] 
89   S.  W.   714.     Negligence  of  a  passenger   in 
walking  up  the  track  without  looking  for  an 


approaching  train,  in  crossing  from  depot  to 
take  his  train,  held  for  the  jury.     Id. 

36.  Instruction  that  the  fact  alone  that 
decedent  pulled  his  cape  over  his  head  in 
such  manner  as  only  partially  to  obstruct 
his  ability  to  see  or  hear  an  approaching 
train  did  not  necessarily  render  him  guilty 
of  contributory  negligence,  but  that  the 
question  was  one  for  tlie  jury,  held  not  erro- 
neous when  taken  in  connection  witli  other 
instructions  given  for  defendant.  St.  Louis, 
etc.,  R.  Co.  V.  Cleere  [Ark.]   88  S.  V\'.  99  5. 

37.  A  youhg  man  in  full  possession  of  his 
faculties  who  attempts  to  cross  the  track 
ahead  of  an  approaching  train  w^ith  full 
knowledge  of  its  approach  is  guilty  of  con- 
tributory negligence.  Dieckmann  v.  Chicago 
&  N.  W.  R.  Co.  [Iowa]  105  N.  W.  526.  Evi- 
dence that  plaintiff,  knowing  of  the  ap- 
proaching train,  attempted  to  cross  the 
tracks  in  a  heedless  manner,  held  sufficient 
to  sustain  a  finding  of  contributorj'  negli- 
gence. Pendelton's  Adm'r  v.  Richmond,  F. 
&  P.  R.  Co.,  104  Va.  813,  52  S.  E.  574.  De- 
ceased held  guilty  of  contributory  negli- 
gence in  attempting  to  pass  betv/een  freight 
cars  in  search  of  his  passenger  train  without 
making  inquiries.  Van  Ostrand  v.  Delaware 
&  H.  Co.,  99  N.  T.  S.  548. 

38.  Gulf,  etc.,  R.  Co.  V.  Turner  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  224,  93  S.  VT.  195.  In- 
struction tliat  plaintiff  would  not  be  required 
to  use  ordinary  care  to  avoid  injury  by  wait- 
ing in  cold  depot,  if  it  was  necessary  to  take 
train  for  which  he  waited  in  order  to  avoid 
loss  of  his  ticket,  held  erroneous.     Id. 

39.  There  could  be  no  recovery  for  the 
death  of  a  child  from  exposure  while  wait- 
ing at  a  flag  station  for  a  night  train  where 
those  in  charge  of  the  child  knew  that  the 
station  was  not  open  in  the  niglit  time  and 
there  were  places  of  shelter  near  the  sta- 
tion. Sandifer's  Adm'r  v.  Louisville  &  N.  R. 
Co.  [Ky.]  89  S.  W.  528.  Ky.  St.  1903,  §  784, 
does  not  require  railroads  to  maintain  depots 
at  flag  stations  during  the  night  time.  Id. 
Evidence  lield  to  sustain  finding  that  plaint- 
iff was  not  guilty  of  contributory  negligence 
in  protecting  liimself  from  cold  depot.  In- 
ternational &  G.  N.  R.  Co.  V.  Addison  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  675,  93  S.  W.  1081. 

40.  Boarding  an  open  car  on  the  side  next 
tlie    waiting    place    and    when    the    step    was 
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time,  tliougli  before  readiness  to  depart/^  but  loitering  in  a  poised  position  is  neg- 
ligence.*- If  one  who  enters  a  car  as  a  passenger  knows  or  should  know  from  the 
circumstance,  that  it  is  to  be  attached  to  other  cars,  he  assumes  the  risk  ordinarily 
incident  to  the  coupling  of  the  cars.*^  It  was  not  contributory  negligence  for  a 
driver  to  go  upon  a  ferry  boat  at  the  invitation  of  the  ferr}Tnan,  though  hei  knew 
the  boat  was  not  fastened  to  the  bank.*'* 

Boarding  at  wrong  place  is  n^ligent,  if  voluntary  or  without  inquiry/"  unless 
invited.*® 

Boarding  moving  train  or  car.^^  It  is  not  negligence  per  se  for  a  passenger  to 
attempt  to  board  a  moving-  street  car.*^ 

Biding  or  heing  in  dangerous  position  or  place.*^ — It  is  not  negligence  per  se 
to  pass  by  the  first  vacant  seat  in  a  street  car  Just  starting,^"  or  to  stand  without 
holding,^^  or  to  ride  in  a  rear  facing  seat  provided  for  passengers.^^  Where  a  pas- 
senger is  in  an  unauthorized  place  he  is  not  entitled  to  the  high  degree  of  care  due 
from  a  carrier  to  a  passenger,^^  if  he  knows  of  the  danger,^*  otherwise,  where  under 
necessity  and  with  the  consent  of  the  conductor  he  places  himself  in  a  place  more  dan- 
gerous than  usual.^^  Though  a  caboose  be  provided  for  shippers  of  stock,  it  is  not 
negligence  as  a  matter  of  law  for  them  to  ride  on  the  engine.^^  Wlien  it  is  stipu- 
lated that  riding  in  certain  places  is  prima  facie  negligence,  a  mere  rule  of  evidence, 


lowered  and  bar  raised,  held  within  the  rule 
as  to  assuming  safety  so  that  carrier  was 
liable  for  dropping  the  bar.  Brettner  v. 
Westchester  Elec.   R.  Co.,  98  N.  Y.  S.   857. 

41.  It  Is  not  contributory  negligence  for 
a  passenger  to  take  his  train  standing  at 
the  station,  the  time  of  departure  having  ar- 
rived, although  as  a  fact  the  train  was  not 
ready  to  start.  Yazoo  &  M.  V.  R.  Co.  v. 
Roberts   [Miss.]    40  So.   481. 

42.  Where  decedent  stood  with  one  foot 
on  the  step  of  the  car  and  the  other  on  the 
platform  conversing  for  a  few  minutes,  and 
was  suddenly  thrown  under  the  car,  an  in- 
struction that  if  decedent's  position  contrib- 
uted to  his  death  he  could  not  recover  "un- 
less defendant  discovered,  or  ought  to  have 
discovered,  his  dangerous  position"  was 
prejudicial  to  defendant.  Kansas  City  South- 
ern R.   Co.  V.  McGinty    [Ark.]    88  S.  W.   1001. 

43.  Not  error  to  instruct  that  he  assumed 
risks  "usually"  incident  to  coupling,  tliat 
word  being  synonymous  w^ith  "ordinarily." 
St.  Louis  S.  W.  R.  Co.  v.  Morrow  [Tex.  Civ. 
App.]  93  S.  W.  162.  Facts  held  not  to  call  for 
charge  on  assumed  risk.  Id.  Requested 
charge  properly  refused.     Id. 

44.  Wilson  v.  Alexander,  115  Tenn.  125,  88 
S.  W.  935. 

45.  One  who  attempts  to  board  at  an  un- 
usual place  cannot  recover.  Smith  v.  Bir- 
mingham R.,  Light  &  Power  Co.  [Ala.]  41  So. 
307. 

46.  One  who  attempts  to  board  at  an  un- 
usual place  without  knowledge  or  invita- 
tation  of  carrier  cannot  recover  for  injuries 
due  to  jerk  of  car.  Smith  v.  Birmingham 
R.,  Light  &  Power  Co.   [Ala.]   41  So.  307. 

47.  See  5  C.  L.  538. 

48.  An  absolute  instruction  for  defend- 
ant, therefore,  error  where  plaintiff  has  not 
abandoned  the  count  to  which  it  is  appli- 
cable. Pope  V.  Chicago  City  R.  Co.,  113  111. 
App.  503.  One  attempting  in  the  night  to 
board  a  car  running  five  or  six  miles  per 
hour  while  Incumbered  with  a  bundle  is 
guilty  of  contributory  negligence.     Smith  v. 


Birmingham  R.,  Light  &  Power  Co.  [Ala,]  41 
So.  307;  Schraitt  v.  St.  Louis  Transit  Co.,  115 
Mo.  App.  445,  90  S.  W.  421.  An  absolute  in- 
struction tiiat  it  is  negligence  is  not  preju- 
dicial to  defendant.     Id. 

49.  See  5  C.  L.  539. 

50.  The  "fact  that  a  passenger  on  a  street 
car  passed  an  empty  seat  and  proceeded  up 
the  aisle  does  not  amount  to  negligence  per 
se  so  as  to  preclude  a  recovery  for  injuries 
received  from  negligently  starting  the  car. 
Weeks  v.  Boston  El.  R.  Co.,  190  Mass.  5C3,  77 
N.  E.  654. 

51.  Whether  a  passenger  standing  in  a 
crowded  street  car  without  holding  onto  a 
strap  is  guilty  of  contributory  negligence  is 
question  of  fact.  Error  to  instruct  that  he 
was  not  guilty  as  a  matter  of  law.  Butler 
V.  New  York  City  R.  Co.,  109  App.  Div.  658, 
96  N.  Y.  S.   254. 

52.  Spooner  v.  Old  Colony  St.  R.  Co.,  190 
Mass.  132,  76  N.  E.  660. 

53.  As  where  walking  up  the  side  track 
to  take  train  instead  of  crossing  directly 
over.  Illinois  Cent.  R.  Co.  v.  Proctor  [Ky.] 
S9  S.  W.  714. 

54.  Plaintiff  held  not  negligent  in  re- 
maining on  hurricane  deck  of  boat  after  cap- 
tain had  given  verbal  orders  to  passengers  to 
go  below,  where  he  did  not  hear  the  order  or 
know  that  it  had  been  given.  Instruction 
held  erroneous.  Evers  v.  Wiggins  Ferry  Co., 
116  Mo.  App.  130,  92  S.  W.  118. 

55.  Company  is  liable  for  injury  received 
by  a  passenger  standing  on  the  footboard 
coming  in  contact  with  a  pole,  where  he  was 
standing  there  because  of  the  crowded  con- 
dition of  the  car  and  with  the  conductor's 
consent.  Brennan  v.  Traction  Co.,  27  Pa. 
Super.  Ct.  188.  A  passenger  who  enters  the 
baggage  compartment  of  a  double  car  at  the 
conductor's  invitation  to  warm,  is  entitled  to 
the  same  protection  as  if  riding  in  the  pas- 
senger compartment.  Wood  v.  New  York, 
etc.,  R.  Co.,  109  App.  Div.  770,  96  N.  Y.  S.  419. 

56.  Missouri,  etc.,  R.  Co.  v.  Avis  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  519,  91  S.  W.  877. 
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not  of  liability,  is  created."  Where  the  contract  of  carriage  requires  the  shipper 
to  assume  the  entire  charge  of  the  stock,  he  is  authorized  to  ride  in  the  car  -with  the 
stock,  imless  the  contract  negatives  such  right.^^ 

Riding  on  the  platform  ^*  or  on  the  running  hoard  ®^  of  a  street  car  is  not  neg- 
ligence per  se  but  depends  on  the  circumstances.  Some  states  hold  that  he  "assumes 
the  risk,"  ^^  at  least  if  he  kno-o'S  of  a  rule  against  so  doing,"-  or  needlessly  does  so.*'" 
Unusual  risks  are  not  assumed.®*  One  riding  on  the  running  board  must  exercise 
reasonable  care  to  avoid  known  dangers.®^  The  fact  that  there  is  or  is  not  room 
in  the  car  may  be  important, ®®     If  a  carrier  accepts  a  passenger  who  is  obliged  to 


57.  A  provision  In  the  contract  for  ship- 
ment of  cattle  that  the  person  in  charge  of 
them  will  only  be  carried  in  accordance  with 
■the  rules  printed  on  the  back  thereof,  and 
that  a  failure  to  observe  such  rules  shall  be 
prima  facie  evidence  of  negligence  on  his 
part,  does  not  necessarily  preclude  a  recov- 
ery because  of  such  a  violation,  but  merely 
shifts  the  burden  of  proof  on  tlie  question  of 
;ontributory  negligence.  Missouri,  etc.,  R. 
Co.  'v.  Avis  [Tex.]  15  Tex.  Ct.  Rep.  756,  93 
S.  W.  424.  Rule  that  such  person  shall  ride 
onlj^  in  the  caboose.     Id. 

58.  Hence  not  guilty  of  negligence  in  so 
doing.  Lake  Shore  &  IL  S.  R.  Co.  v.  Teeters 
[Ind.]  77  X.  E.  599.  Where  the  contract  of 
carriage  requires  a  shipper  to  ride  "on  the 
train  «-ith  the  animals,"  and  he  is  charged 
with  3uch  duties  as  rsquire  him  to  be  in  the 
-ar  with  them,  he  is  not  precluded  from  re- 
covery for  negligence  on  the  ground  of  con- 
tributory negligence  or  assumption  of  risk. 
Evansville  &  T.  H.  R.  Co.  v.  Mills  [Ind.  App.] 
77  X.  E.   308. 

59.  See  5  C  .L.  539.  Chicago  Union  Trac- 
tion Co.  v.  Lawrence,  113  111.  App.  269.  Evi- 
dence that  plaintiff  w^nt  to  the  platform  to 
see  why  the  car  did  not  stop  according  to 
her  signal  and  remained  there  after  tlie  con- 
ductor gave  anotlier  signal  is  insufficient  to 
authorize  a  binding  instruction.  Alton  R., 
Gas  &  Elec.  Co.  v.  Webb,  219  111.  563,  76  X.  E. 
6S7.  One  is  not  guilty  of  negligence  per  se 
in  stepping  "ipon  the  bumper  of  a  standing 
street  car  to  make  way  for  alighting  pas- 
sengers, sspecially  wiiere  he  did  not  know 
that  another  car  Tvas  following.  Chicago 
City  R.  Co.  V.  Schmidt,  217  111.  396,  75  X.  E. 
383,  afg.  117  111.  App.  213.  Standing  on 
platform  of  interurban  car  when  running 
through  the  open  country  not  proximate 
cause  of  injury  resulting  from  the  derailing 
of  the  car.  Cincinnati,  etc.,  R.  Co.  v.  Lohe,  6 
Ohio  C.  C.  (N.  S.)  144. 

80.  See  5  C.  L.  539.  Mason  v.  Boston  &  X. 
St.  R.  Co.,  190  Mass.  255,  76  N.  E.  717.  Where 
it  appears  that  plaintiff  was  struck  by  wagon 
while  on  the  running  board,  but  before  he 
had  been  given  reasonable  opportunity  to 
enter  the  car,  he  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  V\'alsh 
v.  Interurban  St.  R.  Co.,  98  X.  Y.  S.  656.  Evi- 
dence held  to  show  contributory  negligence 
in  boarding  a  car  so  crowded  that  it  was 
necessary  to  stand  on  the  running  board. 
Mullane  v.  New  York  City  R.  Co.,  99  X.  Y.  S. 
798.  A  boy,  riding  on  the  running  board  of 
a  street  car,  and  putting  one  foot  to  the 
ground  and  jerking  it  up  again  for  amuse- 
ment. Is  guilty  of  negligence  if  of  sufficient 
discretion  to  understand  the  danger.  El 
Paso  Elec.  R.  Co.  v.  Kitt  [Tex.  Civ.  App.l  14 
Tex.  Ct.  Rep.  344,  90  S.  W.   678. 


61.  Rice  v.  Philadelphia  Rapid  Transit 
Co.  [Pa.]  63  A.  419.  Hence  no  recovery, 
though  thrown  off  by  a  sudden  jerk.  Id.  A 
person  standing  on  the  platform  of  a  street 
car  assumes  the  risks  ordinarily  incident  to 
the  position.  Keefer  v.  Brooklyn  Heights  R, 
Co.,  97  X.  Y.  S.  841. 

62.  The  fact  that  a  carrier  habitually  per- 
mitted passengers  to  ride  upon  the  platform 
did  not  amount  to  a  waiver  of  the  rule  re- 
quiring them  to  assume  the  risk.  McDon- 
ough  V.  Boston  El.  R.  Co.  [Mass.]  78  X.  B. 
141.  A  passenger  riding  on  the  front  plat- 
form of  a  street  car  with  knowledge  of  a 
rule  requiring  passengers  so  riding  to  as- 
sume all  risks  cannot  recover  for  an  In'Jury 
received  while  so  riding.  Id.  If  a  passen- 
ger has  kno-tvledge  of  a  rule  requiring  all 
v.-ho  ride  upon  the  front  platform  of  the 
car  to  assume  the  risks,  it  Is  immatarial 
wlaether  he  saw  the  sign  on  the  particu- 
lar car  upon  which  he  was  injured.  Id. 
A  passenger  riding  on  the  platform  of  a  car 
with  knowledge  of  a  rule  that  passengers  so 
riding  did  so  at  their  risk  ^^nnot  recover  for 
injuries  received,  especially  if  there  is  room 
within  the  car  CPike  v.  Boston  El.  R.  Co. 
[Mass.}  78  N.  E.  497),  unless  such  rule  has 
been  waived  by  the  company  (Id.).  Proof 
that  passengers  frequently  ride  thereon  does 
not  show  waiver.  Id.  Collection  of  fare  with- 
out objecting  to  passenger's  presence  there- 
on does  not  constitute  a  Tvaiver.     Id. 

63.  A  passenger  standing  on  the  run- 
ning board  of  a  street  car  when  there  is 
room  inside  assumes  the  risks  of  the  posi- 
tion. Burns  v.  Johnstown  Pass.  R.  Co.,  213 
Pa.  143,  62  A.  584. 

64.  A  person  standing  on  a  rdnning  board 
of  a  street  car  assumes  the  ordinary  risks  in- 
cident to  tlie  position.  Does  not  assume  the 
risks  arising  from  unusual  jerking,  etc.  "Ver- 
rone  v.  Pwhode  Island  Suburban  R.  Co.  [R.  I.] 
62  A.  512. 

65.  Held  that  by  the  exercise  of  reason- 
able care  plaintiff  w^ould  not  have  been  hit 
by  the  pole.  Burns  v.  Johnstown  Pass.  R. 
Co.,  213  Pa.  143,  62  A.  564.  Care  commensu- 
rate with  the  dangers  of  his  position.  Depew 
v.  New  York  City  R.  Co.,  98  X.  Y.  S.  276. 

66.  A  person  standing  on  the  step  of  a 
street  car  when  there  is  room  inside  tlie  car 
is  guilty  of  contributory  negligence  and  can- 
not recover  for  an  injury  resulting  unless 
the  carrier  Is  guilty  of  wanton  negligence. 
Chicago  City  R.  Co.  v.  Albrecht,  114  111.  App. 
474.  On  running  board.  Xo  seat  within. 
Horan  v.  Rockwell,  96  X.  Y.  S.  973;  Abel  v. 
Northampton  Traction  Co.,  212  Pa.  329,  61  A. 
915.  It  is  not  negligence  per  se  to  sta.nd  on 
the  platform  of  a  crowded  street  car,  espe- 
cially where  invited  to  board  by  the  con- 
ductor.   Alton  Light  &  Traction  Co.  v.  Oliver, 
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stand  on  the  running  board,^"  or  knowingly  permits  a  passenger  to  ride  in  sncli 
places,  it  must  use  extraordinary'  care  to  protect  him,**^  but  if  such  is  a  place  not 
intended  for  passengers  and  manifestly  dangerous,  it  is  negligence  to  ride  there,®* 
although  by  custom  passengers  do  so.'"  It  may  be  inferred  from  a  failure  to  hold 
or  brace  one's  self.'^ 

Uldmg  on  platform  of  railroad  train.'^^ 

Going  about  on  cars  or  from  car  to  car  is  negligent  when  done  in  a  dangerous 
way  and  without  necessity,'^  but  not  when  invited."* 

Allowing  body  to  project  "^  is  negligence  if  there  is  no  reason  or  occasion  for 
so  doing,'®  and  it  is  projected  far  enough,''^  or  for  a  time  long  enoughj^  to  be  dan- 
gerous, it  being  dependent  on  the  circumstances.'^*  Projecting  an  arm  beyond  the 
seat  is  not  necessarily  negligent.^® 

Acts  attendant  on  alir/hting  and  departing.^^ — A  passenger  must  use  reasonable 
care  in  alighting  ^^  doing  so  with  reasonaljle  expedition,^'  and  has  a  right  to  assume 


217  111.  15,  75  N.  E.  419.  Not  when  the  car  is 
crowded.  Verrone  v.  Rhode  Island  Suburban 
R.  Co.    [R.  I.]    62  A.   512. 

67.  Verrone  v.  Rhode  Island  Suburban  R. 
Co.   [R.  I.]   62  A.  512. 

68.  Horan  v.  Rockwell,  96  N.  Y.  S.  973. 
Llatfle  for  permitting  trolley  poles  to  be  so 
near  the  track  as  to  endanger  passengers  on 
passing  cars.  Salmon  v.  City  Elec.  R.  Co., 
124  Ga.  1056,  53  S.  B.  575. 

69.  Columbus  R.  Co.  V.  Muns,  6  Ohio  C.  C. 
(N.   S.)    236. 

70.  Custom  does  not  excuse  where  the 
danger  is  manifest.  Columbus  R.  Co.  v. 
Muns,  6  Ohio  C.  C.   (N.  S.)   236. 

71.  Evidence  held  insufficient  to  show  that 
plaintiff's  intestate  was  free  from  contribu- 
tory negligence  where  it  appears  that  he 
was  on  platform,  and  nothing  to  show  how 
he  was  holding  or  bracing  himself.  Depew 
V.  New  York  City  R.  Co.,  98  N.  Y.  S.  276. 
Evidence  that  plaintiff  stood  upon  the  plat- 
form, knowing  the  car  was  about  to  round  a 
curve,  and  made  no  effort  to  protect  himself, 
held  sufficient  to  show  contributory  negli- 
gence. Keefer  v.  Brooklyn  Heights  R.  Co.,  97 
N.  Y.  S.  841.  Passenger  thrown  from  plat- 
form of  street  car  held  guilty  of  contribu- 
tory negligence  in  releasing  his  hold  on 
handhold  for  purpose  of  paying  his  fare. 
South  Covington  &  C.  St.  R.  Co.  v.  Physioc 
[Ky.]   92  S.  W.  305. 

72.  See  5  C.  L,.  539. 

73.  A  passenger  is  guilty  of  contributory 
negligence  who  deliberately  swings  out 
from  the  step  of  a  car  for  the  purpose  of 
going  into  one  in  front  while  the  car  is  in 
motion.  Court  properly  directed  verdict  for 
defendant.  Hewes  v.  Chicago,  etc.,  R.  Co., 
217  111.  500,  75  N.  E.  515,  afg.  119  111.  App.  393. 
Plaintiff  held  guilty  of  contributory  negli- 
gence in  not  discovering  that  there  was  no 
car  attached  before  stepping  off  the  rear 
coach.  Hunter  v.  Atlantic  Coast  Line  R.  Co., 
72  S.  C.  336.  51  S.  E.  860. 

74.  Evidence  that  plaintiff  attempted  to 
cross  from  the  grip  car  to  tlie  trailer  at  the 
invitation  of  the  conductor  in  ignorance  that 
the  cars  Avere  about  to  make  a  turn  is  suffi- 
cient to  sustain  a  finding  against  contribu- 
tory negligence.  Chicago  City  R.  Co.  v.  Mc- 
Caughna,  117  111.  App.  538. 

75.  See  5  C.  L.  540. 


70.  Evidence  held  conclusive  of  contribu- 
tory negligence  in  leaning  out  of  the  car, 
there  being  no  occasion  for  such  act.  ■\,\'ichita 
U.  &  Light  Co.  v.  Cummings  [Kan.]   84  P.  121. 

77.  Evidence  that  plaintiff's  arm  projected 
out  of  the  window  without  proof  of  the  ex- 
tent does  not  show  contributory  negligence 
as  a  matter  of  law.  Goller  v.  Fonda,  etc.,  R. 
Co.,  96  N.  Y.  S.   483. 

78.  A  passenger  smoking  on  the  rear  plat- 
form of  a  street  car  is  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  mo- 
mentarily projecting  his  head  beyond  the  car 
to  spit.  Salmon  v.  City  Elec.  R.  Co.,  124  Ga. 
1056,  53  S.  E.  575. 

79.  Permitting  his  arm  to  protrude  be- 
yond the  edge  of  the  car.  George  &  T.  R. 
Co.  v.  Smith,  25  App.  D.  C.  259. 

80.  A  passenger  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  per- 
mitting his  arm  to  project  between  the  slats 
back  of  his  seat  so  as  to  be  injured  by  slid- 
ing door.  Wood  v.  New  York,  etc.,  R.  Co.,  109 
App.  Div  770,  96  N.  Y.  S.  419. 

81.  See  5  C.  L.  540,  n.  68. 

82.  Truesdell  v.  Erie  R.  Co.,  99  N.  Y.  S. 
694.  Instructions  approved,  and  requested  in- 
structions held  covered  by  main  charge.  St. 
Louis  S.  W.  R.  Co.  V.  Johnson  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  813,  94  S.  W.  162.  It  is  not 
negligence  to  alight  from  a  standing  car 
facing  the  rear.  Birmingham  R.,  Light  & 
Power  Co.  v.  Handy   [Ala.]   39  So.  917. 

83.  In  considering  whether  a  passenger 
used  due  diligence  in  alighting,  the  jury 
may  consider  the  fact  that  she  was  accom- 
panied by  three  small  children  and  had  a 
heavy  valise.  St.  Louis,  etc.,  R.  Co.  v.  Ross 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  89,  89  S.  W. 
1105.  An  instruction  basing  plaintiff's  right 
to  recover  upon  whether  she  told  conductor 
that  she  had  three  children  and  a  valise 
with  her  properly  refused  where  the  fact 
was  known..  Id.  An  allegation  of  negli- 
gence for  failure  to  stop  a  sufficient  length 
of  time  to  permit  plaintiff  to  alight  is  not 
sustained  wliere  it  appears  that  after  plaint- 
iff reached  the  steps  slie  returned  to  the  car 
after  her  umbrella  and  the  train  started  in 
the  meantime.  Dunning  v.  Lake  Erie  &  W. 
R.  Co.  [Ind.  App.]  77  N.  E.  1049.  Nor  by  evi- 
dence that  it  did  not  stop  sufficient  time  to 
allow  others  to  alight.     Id. 
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that  the  place  to  alight  is  safe,  unless  it  is  obviously  dangerous,-*  the  rule  being  that 
the  passenger  should  be  careful  in  stepping  to  the  platform  ®^  or  alighting  from  a 
high  step  ^^  and  should  look  where  he  steps."  ]Srotice  of  intention  to  alight  at  a 
regular  station  need  not  be  given.®^  Arising  from  the  seat  and  walking  to  the  steps 
or  door,^^  descending  to  the  lower  step/"  jumping  do^Ti  to  the  platform,^^  walking 
around  the  rear  of  a  street  car,^-  or  crossing  over  a  standing  train/^  have  been  held 
not  negligent.  Care  in  alighting  is  for  the  jur}'  upon  the  circumstances.'^*  Acts 
otherwise  negligent  may  be  prudent  if  done  pursuant  to  invitation  or  direction  of 
the  carrier's  servants.*^^ 


84.  Mobile  Light  &  R.  Co.  v.  "U^alsh  [Ala.] 
40  So.  559.  A  passenger  has  a  right  to  as- 
sume from  the  stopping  of  the  car  for  him 
to  alight  that  it  has  been  stopped  at  a  place 
where  he  can  alight  safely  by  using  due 
care.  Indiana  Union  Traction  Co.  v.  Jacobs 
[Ind.]  78  N.  E.  325.  Instruction  held  errone- 
ous as  charging  an  alighting  passenger  with 
contributory  negligence  as  a  matter  of  law 
irrespective  of  whether  tlie  place  was  obvi- 
ously dangerous.  Mobile  Light  &  R.  Co.  v. 
Walsh  [Ala.]  40  So.  560.  An  instruction  that 
if  pla,intiff  alighted  on  one  side  and  injured 
could  have  alighted  on  th8  other  side  in 
safety,  she  cannot  recover,  properly  re- 
fused as  ignoring  knowledge  that  it  was 
dangerous  to  alight  as  she  did.  Id.  If  an  or- 
dinarily prudent  person  would  have  alighted 
where  plaintiff  alighted  she  was  not  gulity  of 
negligence.      Id. 

8.5.  For  jury  whether  stepping  between 
car  and  platform  in  a  crowd  was  negligence. 
Windels  v.  Interborough  Rapid  Transit  Co., 
98  N.  T.  S.  854.  Contributory  negligence  in 
alighting  upon  a  defective  platform  held  un- 
der the  evidence  for  the  jury.  Crowe  v. 
Michigan  Cent.  R.  Co.  [Mich.]  12  Det.  Leg. 
N.  893,  106  N.  W.  395.  Whether  plaintiff  was 
guilty  of  contributory  negligence  in  alight- 
ing at  the  place  where  she  did,  held,  under 
all  the  facts,  to  be  for  the  jury.  Indiana 
Union  Traction  Co.  v.  Jacobs  [Ind.]  78  N.  E. 
325. 

86.  Evidence  held  insufficient  to  show- 
plaintiff's  freedom  from  negligence  in  alight- 
ing from  high  step  of  car  ■without  assist- 
ance. Truesdell  v.  Erie  R.  Co.,  99  N.  T.  S. 
694.  Where  a  passenger  knowingly  attempts 
to  alight  at  a  place  where  the  street  is 
nearly  three  feet  below  the  step,  or  by  look- 
ing would  know,  he  is  guilty  of  contributory 
negligence.  Indianapolis  Traction  &  T.  Co. 
V.  Pressell   [Ind.  App.]    77  N.  E.  357. 

87.  Plaintiff  held  guilty  of  contributory 
negligence  in  alighting  without  looking 
where  she  was  going  to  step.  Quinlan  v. 
Newton  &  B.  St.  R.  Co.   [Mass.]    77  N.  E.   486. 

88.  A  passenger  is  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  in  at- 
tempting to  get  off  at  a  regular  station  with- 
out giving  notice.  O'Dea  v.  Michigan  Cent. 
R.  Co.  [Mich.]  12  Det.  Leg.  N.  718,  105  N.  W. 
746. 

89.  Griffln  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]  82  P.  1084.  It  is  not  negligence  per  se 
to  arise  from  a  seat  and  step  to  the  side  of 
a  slowly  moving  car  for  the  purpose  of  get- 
ting upon  the  running  board  to  alight  when 
the  car  stopped.  Davis  v.  Camden,  etc.,  R. 
Co.    [N.  J.  Law]    63  A.  843. 

yo.  A  passenger  is  not  guilty  of  contribu- 
tory  negligence   as   a   matter   of  law   in   de- 


scending to  the  lower  step  of  a  car  prepara- 
tory to  alighting.  Especially  where  such 
person  had  been  standing  in  the  vestibule 
because  of  the  crowded  condition  of  the  car, 
and  where  the  car  is  moving  slowly.  Wabash 
River  Traction  Co.  v.  Baker  [Ind.]  78  N.  E, 
196. 

91.  An  instruction  that  if  the  injured  per- 
son in  jumping  from  the  car  steps  to  the 
platform  did  what  an  ordinarily  careful  and 
cautious  person  would  not  have  done,  etc., 
sufficiently  submits  the  question  of  negli- 
gence. Missouri,  K.  &  T.  R.  Co.  v.  Wolf 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  52,  89  S.  W. 
778.  A  passenger  is  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  jump- 
ing instead  of  stepping  from  a  car.  Trues- 
dell V.  Erie  R.  Co.,  99  N.  Y.  S.  694. 

92.  One  who  has  just  alighted  from  a 
street  car  held  negligent  in  passing  around 
the  rear  end  without  waiting  to  see  whether 
there  was  an  approaching  car.  Hornstein  v. 
United  R.  Co.  [Mo.]  92  S.  W.  884. 

93.  A  passenger  who  on  alighting  finds  her 
way  blocked  by  another  train  and  followed 
other  passengers  who  ci'ossed  the  platform 
of  the  standing  train  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law, 
especially  where  it  appears  that  conductor 
told  her  to  "come  on."  O'Brien  v.  Brooklyn 
Heights  R.  Co.,  109  App.  Div.  833,  96  N.  Y.  S. 
857. 

94.  Evidence  held  to  warrant  submission 
of  issue  of  contributory  negligence  in  alight- 
ing from  car  to  jury.  Mix  v.  San  Antonio 
Traction  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  592,  94  S.  W^.  335.  Evidence  held  to  re- 
quire the  submission  of  the  question  of  con- 
tributory negligence  in  alighting  to  the  jury. 
Mobile  Light  &  R.  Co.  v.  Walsh  [Ala.]  40  So. 
559. 

9.1.  See,  also,  cases  cited  to  paragraph  fol- 
lowing. An  instruction  using  the  words  "that 
defendant  did  issue  such  an  invitation"  to 
alight  held  misleading.  Mobile  Light  &  R. 
Co.  v.  Walsh  [Ala.]  40  So.  560.  Instruction 
held  erroneous  as  ignoring  right  of  passen- 
ger to  rely  upon  implied  assurance  of  aris- 
ing from  implied  invitation  to  alight.  Id. 
Evidence  held  to  require  the  submission  of 
the  question  of  invitation  to  alight  to  the 
jury.     Id. 

Stopping  of  car  at  or  near  place  signalled 
for  is  an  invitation  to  alight.  Mobile  Light 
&  R.  Co.  V.  Walsh  [Ala.]  40  So.  560.  A 
standing  trolley  car  is  an  invitation  for  a 
passenger  to  alight  and  he  has  a  right  to 
assume  that  the  car  will  not  move  while  he 
is  openlv  and  expeditiously  so  doing.  Davis 
V.  Camden,  etc.,  R.  Co.  [N.  J.  Law]  63  A.  843. 
The  calling  of  "Butler  Hospital"  was  an  in- 
vitation   to    alight    and    justified    plaintiff    in 
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Leaving  moving  train  or  car  *^  is  not  negligence  as  a  matter  of  law,'''  It  de- 
pends upon  the  circumstances  of  the  case,^^  even  when  done  at  direction  or  invita- 
tion,^^ or  after  warning.^  When  done  against  warning  ^  or  voluntarily,^  or  heedlessly 
without  common  prudence,*  it  is  negligence.  An  invitation  to  alight  or  a  reasonable 
appearance  of  safety  warrants  an  assumption  of  safety,^  but  a  custom  not  known 
supports  no  such  assumption,"  and  one  must  use  his  own  knowledge  and  judgment.'' 
Neither  slowing  up,^  nor  calling  the  station  and  opening  the  door/  is  an  invitation 
to  alight. 

Alighting  at  wrong  station  or  unusual  place.^°  Whether  this  be  negligence  de- 
pends on  the  circumstances.^^  It  is  not  the  duty  of  carriers  to  prevent  passengers 
from  alighting  at  unusual  stops.^^  One  put  down  at  the  wrong  station- must  exercise 
ordinary  care  in  choose  his  means  of  transportation  and  in  the  prosecution  of  a  jour- 
ney to  his  destination  necessitated  by  failure  to  stop.^' 


believing  she  could  alight  safely.     Tilden  v. 
Rhode  Island  Co.    [R.  L]  63  A.  675. 

96.  See  5  C.  K  540. 

97.  Southern  R.  Co.  v.  Clariday,  124  Ga. 
958,  53  S.  E.  461;  Wabash  River  Traction  Co. 
V.  Baker  [Ind.]  78  N.  E.  196.  Slowly  moving- 
train.  King  V.  Yazoo  &  M.  V.  R.  Co.  [Miss.] 
39  So.  810;  Paul  v.  Salt  Lake  City  R.  Co. 
[Utah]   83  P.  563. 

Contra:  A  passenger  attempting  to  board 
or  alight  from  a  car  must  see  that  the  car 
has  stopped,  and  must  use  care  to  avoid  dan- 
ger. Waller  v.  Wilmington  City  R.  Co.  [Del.] 
61  A.  874. 

98.  United  R.  &  Elec.  Co.  v.  Weir,  102  Md. 
286,  62  A.  588.  Whether  plaintiff  was  guilty 
of  contributory  negligence  In  attempting  to 
alight  from  a  slowly  moving  car  properly 
left  to  the  jury.  Id.  Evidence  held  insuffi- 
cient to  show  contributory  negligence  as  a 
matter  of  law.  Hoyt  v.  New  York,  etc.,  R. 
Co.  [Conn.]  63  A.  393.  Evidence  held  insuffi- 
cient to  show  negligence.  Margo  v.  Pennsyl- 
vania R.  Co.,  213  Pa.  463,  62  A.  1079. 

99.  Whether  a  boy  was  guilty  of  negli- 
gence in  attempting  to  alight  from  a  slowly 
moving  train  at  the  order  of  the  conductor  is 
a  question  of  fact  for  the  jury.  Court  erred 
in  givi.ig  a  peremptory  instruction  for  de- 
fendant. Fore  V.  Alabama  &  V.  R.  Co. 
[Miss.]  39  So.  493.  .Whether  plaintiff  was 
guilty  of  contributory  negligence  in  attempt- 
ing to  alight  from  a  slowly  moving  train, 
having  been  invited  to  do  so  by  a  porter  and 
to  prevent  being  carried  by,  is  for  the  jury. 
King  V.  Yazoo,  etc.,  R.  Co.   [Miss.]  39  So.  810. 

1.  It  is  not  negligence  as  a  matter  of  law 
to  step  from  a  slowly  moving  train  in  the 
night  time  onto  a  dark  platform  (Kansas 
City,  etc.,  R.  Co.  v.  Matthews,  142  Ala.  298,  39 
So.  207),  nor  to  step  off  on  the  left  foot  the 
train  moving  to  the  left  (Id.),  even  if  warned 
(Id.). 

2.  A  passenger  in  stepping  from  a  moving 
train  after  warning  held  guilty  of  contribu- 
tory negligence.  Harvey  v.  Chicago  &  A.  R. 
Co.  [111.]  77  N.  E.  569. 

3.  A  passenger  is  guilty  of  negligence  in 
voluntarily  alighting  from  a  moving  car. 
Joyce  V.  Los  Angeles  R.  Co.,  147  Cal.  274,  82 
P.  204. 

4.  Where  it  appears  that  plaintiff  know- 
ingly stepped  from  a  moving  train  without 
effort  to  ascertain  its  speed  and  at  the  same 
time  hoMing  a  parcel  in  one  hand  and  her 
skirts  in  the  other,  she  was  guilty  of  con- 
tributory   negligence    as    a    matter    of    law. 


Dunning   v.    Lake    Erie   &   W.    R.    Co.    [Ind. 

App.]  77  N.  E.  1049.  It  is  negligence  for  one 
to  step  from  a  moving  car  upon  the  track  of 
opposite  bound  cars  without  looking  for  such 
cars.  North  Chicago  St.  R.  Co.  v.  Canfield, 
118  III.  App.  353.  A  passenger  is  guilty  of 
contributory  negligence  in  attempting  to 
alight  from  a  moving  train  at  a  time  vsrhen 
an  ordinarily  prudent  person  similarly  situ- 
ated would  not  attempt  to  alight.  -Sweet  v. 
Birmingham  R.  &  Elec.  Co.   [Ala.]  39  So.  767. 

5.  Jury  may  consider  the  fact  that  it  was 
dark,  that  the  plaintiff  felt  no  motion  and 
believed  it  was  stopped,  that  he  got  off  at  a 
point  indicated  as  the  depot  by  the  officials. 
Baltimore,  etc.,  R.  Co.  v.  Mullen,  217  111.  203, 
75  N.  E.  474.  It  is  not  negligence  per  se  to 
alight  from  a  moving  train  in  the  darkness 
at  the  direction  of  an  official  or  in  the  be- 
lief that  it  has  stopped.     Id. 

6.  Evidence  of  a  custom  for  passengers  to 
alight  at  a  particular  stop,  not  a  general 
alighting  station,  is  not  admissible  where  tlie 
one  injured  while  alighting  knew  nothing  of 
the  custom  and  -was  not  misled.  Margo  v. 
Pennsylvania  R.  Co.,  213  Pa.  463,  62   A   1079. 

7.  One  who  steps  from  a  moving  train  is 
guilty  of  contributory  negligence  though  he 
was  led  to  believe  that  the  train  had  stopped 
from  the  calling  of  the  station  and  the  open- 
ing of  the  vestibule  door.  Mearns  v.  Central 
R.  Co.   [C.  C.  A.]   139  P.  543. 

8.  The  slowing  up  of  a  train  for  a  sta- 
tion Is  not  an  invitation  to  passengers  to 
alight  while  it  is  moving  or  to  place  them- 
selves in  a  dangerous  position.  Sweet  v.  Bir- 
mingham R.   &  Elec.  Co.    [Ala.]    39   So.   767. 

9.  The  calling  out  of  the  station  and  the 
opening  of  the  vestibule  door  do  not  consti- 
tute an  'invitation  to  alight  while  the  train 
is  in  motion  or  an  assurance  that  the  train 
lias  stopped.  Mearns  v.  Central  R.  Co.  [C.  C. 
A.]   139  F.  543. 

10.  See  5  C.  L.  541. 

11.  Evidence  held  sufficient  to  sustain  a 
verdict  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  alighting  on  the  side 
opposite  the  station.  Murphey  v.  Southern 
Pac.  Co.  [Cal.  App.]  83  P.  299.  Whether  pas- 
senger, in  leaving  train  at  wrong  platform 
and  in  his  subsequent  movements  in  attempt- 
ing to  regain  it,  exercised  reasonable  care, 
held  for  the  jury.  Laub  v.  Chicago,  etc.,  R. 
Co.   [Mo.  App.]   94  S.  W.  550. 

12.  Margo  v.  Pennsylvania  R.  Co.,  213  Pa. 
463,  62  A.  1079. 

13.  Injuries    naturally     received    by    him 
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Leaving  train  en.rou^e.— Ordinarily  a  passenger's  place  is  in  the  cars  provided 
for  his  carriage  and  the  cases  in  which  he  may  temporarily  leave  the  cars  at  inter- 
mediate points  without  being  guilty  of  negligence  are  exceptions  to  the  general 
rule.^*  When  invited  by  the  carrier  he  may  leave  the  train  at  a  meal  station  to  obtain 
a  meal,  and  may  on  such  occasion  walk  along  the  platform  for  exercise,  and  if  he 
is  injured  while  in  the  exercise  of  reasonable  care,  by  a  negligent  defect  existing  at 
a  place  which  the  carrier  should  have  anticipated  would  be  used  for  such  a  purpose, 
the  carrier  is  liable.^^ 

§  26.  Care  and  condition  of  premises}^ — Eeasonable  care  in  the  maintenance 
of  their  station  and  platform  is  due  from  the  carrier,^^  or,  as  sometimes  said,  the 
same  degree  of  care  in  providing  for  their  safety,  when  engaged  in  proper  acts,  in 
the  effort  to  board  trains,  as  when  upon  the  train,^^  to  which  end  it  must  not  omit 
reasonably  safe  and  comfortable  stations,^**  approaches  thereto,^"  platforms  or  places 
for  taking  up  and  setting  down  passengers,-^  and  is  not  absolved  by  the  fact  that  it 
has  merely  the  use  of  such  facilities.^-     The  decree  of  care  becomes  unimportant 


while  pursuing'  such  a  course  are  within  tlie 
contemplation  of  the  parties  as  a  result  of 
the  carrier's  failure  of  duty  and  are  the 
proxti'pate  result  of  S!ich  failure.  Interna- 
tional &  G.  N.  R.  Co.  V.  Addison  L'Tex.  Civ. 
A.pp.]  15  Tex.  Ct.  Rep.  ■575,  93  S.  W.  1081. 
Failure  to  stop  train  h?ld  proxi'nate  cause 
of  'njuriss  to  plaiTitiff  resulting  from  ex- 
posure to  cold  wea-ther  while  driving  to  his 
destination.  Id.  He  did  not  assume  risk  by 
Srlv'ng  to  d3Stir.9,tion.     Id. 

Q,aestion  for  jury:  Under  the  evidence,  the 
lU^stion  whether  plaintiff,  fifteen  years  old, 
who  'yalked  iDack  after  being  carried  beyond 
h.8r  435tiTLation,  acted  reasonably  for  her  sit- 
uation and  age,  was  for  the  jury.  Chesa- 
D^ake  &  O.  R.  Co.  v.  Lynch  [Ky.]  89  S.  W. 
517. 

14.  I.aub  V.  Chicago,  etc.,  R.  Co.  [Mo. 
App.]  94  3.  W.  550.  A  passenger  voluntarily 
and  from  curiosity  or  caprice  leaving  the 
train  at  a  way  station  on  a  dark  night,  with 
knoivledge  that  it  will  pull  down  to  another 
platform,  is  guilty  of  contributory  negli- 
S'snce  barring  a  recovery  for  injuries  sus- 
tained in  attempting  to  regain  it.  Instruc- 
t'on  h3ld  erroneous.     Id. 

15.  Laub  V.  Chicago,  etc.,  R.  Co.  [Mo.  App.] 
H  S.  W.  550. 

16.  See  5  C.  L.  541. 

17.  Due  regard  being  had  for  the  probable 
iangers  arising  from  the  use  to  which  they 
are  put.  Crowe  v.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  893,  106  N.  W.  395. 
Carrier  mu-^t  use  reasonable  care  in  main- 
taining its  station  in  a  safe  condition. 
Scholtz  V.  Interborough  Rapid  Transit  Co.,  95 
N.  Y.  S.  557.  An  instruction  imposing  highest 
degree  of  care  held  erroneous.  Pittsburg, 
etc.,  iEl.  Co.  V.  Harris  [Ind.  App.]  77  N.  E. 
1051. 

18.  Injured  on  station  platform  where  he 
had  alighted  to  procure  ticket  at  direction  of 
conductor.  Johnson  v.  Texas  Cent.  R.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  807,  93  S. 
W.  433. 

19.  A  passenger  may  recover  for  injuries 
sustained  by  him  resulting  from  the  car- 
rier's failure  to  warm  the  waiting  room,  pro- 
vided he  uses  reasonable  care  to  protect  him- 
self from  cold  while  there.  Instruction  held 
not  objectionable  for  failure  to  require  pas- 
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senger  to  exercise  sueh  care  where  court 
charged  fully  on  that  subject.  International 
&  G.  N.  R.  Co.  V.  .Addison  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  675,  93  S.  W.  1081.  Refusal  to 
direct  verdict  for  defendant  held  proper.  Id. 
A  railroad  company  must  furnish,  a  suitable 
waiting  room  for  passeng=:rs  and  ksep  it 
open  for  all  trains  which  receive  passengers. 
Chicago  &  A.  R.  Co.  v.  Walker,  317  Til.  305, 
75  N.  E.  520,  118  111.  App.  397. 

20.  Carriers  must  exercise  reasoii.a5>le  care 
to  provide  safe  approaches  to  the  station. 
Schlessinger  v.  Manhattan  R.  Co.,  98  N.  Y.  S. 
840.  Whether  a  carrier  has  exercised  rea- 
sonable care  in  keeping  the  steps  laadin^  to 
the  depot  free  from  ice  and  snow  la  for  the 
jury.  Illinois  Cent.  R.  Co.  v.  Keegan,  112  III. 
App.  28.  The  duty  required  of  a  carrier  to 
keep  the  entrance  to  Its  depot  free  from 
snow  and  ice  is  greater  than  that  of  a  mu- 
nicipality in  regard  to  the  streets,  though 
both  are  expressed  by  the  term  ''reasonable 
diligence."     Id. 

21.  Carrier  must  provide  a  safe  platform 
at  a  flag  station  as  well  as  at  a  regular  sta- 
tion. Pineus  v.  Atlantic  Coast  Line  R.  Co., 
140  N.  C.  450,  53  S.  E.  297.  Question  of  lights 
on  platform  and  their  sufficiency  held,  under 
tlie  evidence,  to  be  for  the  jury.  Laub  v.  Chi- 
cago, etc.,  R.  Co.  [Mo.  App.]  94  S.  W.  550.  A 
liole  six  inches  deep  and  containing  a  loose 
object,  in  a  platform  where  passengers  are 
obliged  to  alight  is  a  negligent  defect.  Crowe 
V.  Michigan  Cent.  R.  Co.  [Mich.]  12  Det.  Leg. 
N.  893,  106  N.  W.  395.  It  is  not  negligence 
for  a  street  car  company  to  construct  a  cross- 
ing level  with  its  rails  where  the  street  Is 
level  except  for  tlie  rails.  Sweet  v.  Detroit 
United  R.  Co.  [Mich.]  12  Det.  Leg.  N.  575,  105 
N.  W.  132. 

22.  A  carrier  must  use  ordinary  care  to 
keep  and  maintain  a  platform  used  for  re- 
ceiving and  discharging  passengers  in  a  rea- 
sonably safe  condition  (Houston,  etc.,  R.  Co. 
V.  McCarty  [Tex.  Civ.  App.]  89  S.  W.  805), 
though  built  and  controlled  by  a  stranger 
(Id.),  and  this  applies  to  approaches  con- 
structed by  others  if  constantly  and  notori- 
ously used  by  patrons  (Id.).  As  where  built 
by  the  city.  Schlessinger  v.  Manhattan  R. 
Co.,  98  N.  Y.  S.  840.  Especially  where  they 
take  no  steps  to  warn  passengers.    Id. 
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when  there  is  a  breach  of  an  absolute  duty."  It  is  not  negligence  per  se  to  so  ar- 
range the  railroad  station  that  passengers  must  cross  the  tracks  to  take  their  train. ^* 
Where  the  space  between  the  platform  and  train  is  such  as  requires  warning  to  be 
given,  the  warning  need  not  be  a  personal  one  but  such  as  would  ordinarily  be  heard 
by  passengers  paying  ordinary  attention  to  what  is  going  on  around  them.^'  The 
mere  existence  of  defects  in  platforms  ^**  or  passways,^'^  or  of  holes  beside  a  place  for 
aligliting,^^  is  not  negligence.  It  is  a  question  of  fact.^®  The  carrier  either  must  or 
sliould  have  kno^vai  of  them.^** 

Penal  regulations. — The  Georgia  statute  making  it  a  crime  for  a  carrier  to  fail 
to  provide  pure  drinking  water  for  passengers  is  within  the  police  power.^^  An  in- 
dictment under  a  statute  for  failing  to  provide  a  suitable  and  convenient  waiting 
room  is  not  bad  for  specifiying  the  particulars  of  insufficiency.^^  Conditions  remote 
in  time  cannot  be  shown  in  such  a  prosecution.^^  The  sufficiency  of  accommodations 
under  such  a  statute  is  a  question  dependent  on  the  magnitude  of  traffic.^*  But 
it  need  not  accommodate  any  but  passengers."^ 

§  27.     Means  and  facilities  of  transportation  ^^  such  as  depots/"  cars  ^®  and 


23.  An  Instruction  that  If  defendant  pro- 
vides a  safe  means  of  egress  and  a  conveni- 
ent place  to  alig-ht  it  discharges  its  duty  is 
not  open  to  the  objection  that  it  requires  the 
defendant  to  use  only  ordinary  care,  since 
if  as  a  fact  it  is  safe  no  question  as  to  de- 
gree of  care  can  arise.  Moody  v.  Boston,  etc., 
R.  Co..  189  Mass.  277,  75  N.  E.  631. 

24.  Dieckmann  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]   105  N.  W.  526. 

25.  Coogan  v.  Interborough  Rapid  Transit 
Co.,  99  N.  Y.  S.  382. 

26.  The  mere  existence  of  a  space  between 
a  platform,  constructed  according  to  law,  and 
the  car,  such  space  being  reasonably  neces- 
sary for  safe  passage  of  the  train,  is  insuffi- 
cient to  show  negligence.  Coogan  v.  Inter- 
borough Rapid  Transit  Co.,  99  N.  T.  S.  382. 
Mere  presence  of  an  obstruction  upon  a  sta- 
tion platform  is  insufficient  to  show  negli- 
gence. Scholtz  V.  Interborough  Rapid  Tran- 
sit Co.,  95  N.  Y.  S.  557. 

27.  Evidence  of  a  cuspidor  in  a  passage- 
way to  a  depot,  where  it  is  not  shown  that 
the  employes  knew  of  its  position,  is  insuffi- 
cient to  establish  negligence.  Green  v.  Bal- 
timore &  O.   R.   Co.    [Pa.]    63   A.   603. 

28.  Evidence  that  defendant  was  operat- 
ing an  electric  railway  and  that  a  hole  be- 
side the  track  was  for  a  trolley  pole  is  suffi- 
cient to  sustain  a  finding  tliat  defendant  dug 
the  liole.  Colorado  Springs,  etc.,  R.  Co.  v. 
Petit  [Colo.]   86  P.  121. 

29.  Safe  or  unsafe  is  not  a  question  fior 
expert  opinion.  MacFeat  v.  Philadelphia,  etc.. 
R.  Co.   [Del.]    62  A.  898. 

30.  Evidence  that  defendant  knew  of  a 
liole  in  the  path  used  by  passengers  in  trans- 
ferring from  one  car  to  another  and  that  it 
was  left  unguarded  is  sufficient  to  sustain  a 
finding  of  negligence.  Colorado  Springs,  etc., 
R.  Co.  V.  Petit  [Colo.]   86  P.  121. 

31.  Southern  R.  Co.  v.  State  [Ga.]  54  S.  E. 
160. 

32.  Although  such  specifications  are  un- 
necessary under  Ky.  St.  1903,  §  722.  Illinois 
Cent.  R.  Co.  v.  Com.    [Ky.]   90  S.  W.  602. 

33.  In  a  prosecution  under  Ky.  St.  1903, 
section  772,  evidence  as  to  ventilation  and 
heating  should  be  confined  to  a  period  of 
thirty  minutes   immediately  prior   to   arrival 


of  trains.     Illinois  Cent.  R.  Co.  v.  Com.   [Ky.] 
90  S.  W.  602. 

34.  Whetlier  waiting  room  facilities  are 
sufficient  is  a  question  of  fact  dependent 
upon  the  size  of  city  and  the  number  of  per- 
sons arriving  and  departing  therefrom.  Illi- 
nois Cent.  R.  Co.  v.  Com.   [Ky.]   90  S.  W.  602. 

35.  Under  an  Indictment  for  maintaining 
insufficient  waiting  room  facilities,  an  in- 
struction using  tlie  words  "for  the  accommo- 
dation of  the  passengers  and  the  public  trav- 
eling on  said  road"  is  misleading  as  requir- 
ing accommodations  for  those  not  boarding 
or  alighting  at  such  station.  Illinois  Cent. 
R.  Co.  V.  Com.   [Ky.]   90  S.  W.  602. 

36.  See  5  C.  L.  542. 

37.  It  is  the  duty  of  a  carrier  to  keep  its 
depot  in  a  reasonably  safe  condition.  Held 
liable  for  permitting  a  hole  to  remain  in  the 
floor  causing  a  passenger  to  fall.  Cliicago  & 
A.  R.  Co.  V.  Walker,  118  111.  App.  397.  A  pas- 
senger who  enters  a  waiting  room  is  not  a 
trespasser,  though  opened  by  one  not  an  em- 
ploye of  the  company.  May  recover  for  an 
injury  received  therein.  Chicago  &  A.  R.  Co. 
V.  Walker,  217  111.  605,  75  N.  E.  520,  afg.  118 
111.  App.  397.  Evidence  as  to  the  negligence 
of  defendant  in  the  care  of  its  depot,  suffi- 
cient to  go  to  the  jury.  Chicago  &  A.  R.  Co. 
V.  Walker.  217  111.  605,  75  N.  E.  520.  Charge 
respecting  degree  of  care  required  in  the 
construction  of  the  road  bed,  and  when  re- 
lieved from  liability  for  damages  resulting 
from  floods,  approved.  Cain  v.  Atlantic  Coast 
Line  R.  Co.  [S.  C]  54  S.  E.  244.  That  a  motor- 
man  was  unable  to  control  a  car  that  ran 
into  the  car  on  which  plaintiff  was  a  passen- 
ger, on  account  of  the  slippery  condition  of 
the  track,  due  to  leaves  thereon,  showed  neg- 
ligence in  failing  to  keep  the  track  in  a  safe 
condition.  Haas  v.  St.  Louis  &  S.  R.  Co.  [Mo. 
App.]  90  S.  W.  1155.  Evidence  that  the  jerk 
was  caused  by  a  piece  of  a  horse  shoe  be- 
coming wedged  in  the  slot  where  the  plow 
of  the  car  runs  and  that  the  car  just  ahead 
had  passed  safely,  held  to  show  that  the  ac- 
cident was  not  due  to  negligence.  Miller  v. 
New  York  City  R.  Co..  99  N.  Y.  S.  867.  An  in- 
struction that  there  was  no  evidence  that  the 
road  bed  was  in  bad  repair  properly  refused 
where    it    was    shown    that    broken    rail    had 
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tlieir  platforms  •'"'  and  appliances,*"  must  be  maintained  at  the  highest  degree  of  ef- 
liciency  obtainable  by  extraordinary  diligence.'*^  And  like  rules  apply  to  other  than 
railroad  carriers.*^  Where,  however,  one  takes  passage  on  a  train  not  designed  for 
the  use  of  passengers,  while  the  carrier  owes  him  the  same  degTee  of  care,*^  the  acts 
which  will  satisfy  such  requirement  are  judged  by  a  different  standard,  the  carrier 
not  being  liable  for  any  of  the  inconvenience  or  danger  necessarily  attending  that 
mode  of  travel.**    A  tort  of  a  third  party  does  not  relieve  the  carrier  from  liability 


been  in  use  for  a  long  period  and  was  badly 
worn.  Western  Maryland  R.  Co.  v.  Shivers, 
101  Md.  391,  61  A.  618. 

38.  A  sleeping  car  company  is  liable  to  a 
passenger  for  failure  to  keep  cars  in  repair 
as  required  by  its  contract  with  the  carrier. 
Vestibule  curtain  was  part  of  the  car  within 
the  contract.  Pullman  Co.  v.  Norton  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  869,  91  S.  W.  841. 
And  tliis  without  reference  to  the  question 
for  whom  it  acts,  though  it  may  be  only  a 
servant  of  the  carrier.  Id.  Question  whether 
it  was  negligence  to  operate  an  open  car 
with  a  rail  in  such  a  position  as  to  render 
it  probable  that  passengers  would  allow 
their  arms  to  protrude,  held  under  the  facts 
for  the  jury.  Georgetown  &  T.  R.  Co.  v. 
Smith,  25  App.  D.  C.  259.  It  is  gross  negli- 
gence for  a  street  railway  company  to  use 
cars  w^hich  come  within  two  and  one-half  or 
three  inches  of  each  other,  especially  where 
the  panels  are  out  and  the  cars  pass  without 
one  stopping.  Id.  The  question  whether  an 
unguarded  oiling  box  on  the  running  board 
is  an  improper  construction  of  a  car  is  for 
the  jury.  McNerney  v.  Philadelphia  Rapid 
Transit  Co.,  27  Pa.  Super.  Ct.  168.  Ji.  railroad 
company  is  under  no  legal  obligation  to  pro- 
vide vestibuled  trains.  Wagoner  v.  Wabash 
R.  Co.  [Mo.  App.]  94  S.  W.  293.  Not  guilty 
of  negligence  in  leaving  space  between  cars, 
such  space  being  no  greater  than  necessary 
and  there  being  no  practical  way  of  cover- 
ing it  (Hawes  v.  Boston  El.  R.  Co.  [Mass.]  78 
N.  E.  480),  but,  having  done  so,  it  thereby 
impliedly  invites  its  passengers  to  use  the 
vestibules  and  to  pass  to  and  fro  in  sucli  por- 
tions of  the  train  as  they  are  entitled  to  oc- 
cupy. Presence  of  vestibule  is  an  invitation 
to  passenger  to  use  it  as  his  convenience  or 
necessity  may  require.  Instruction  approved 
(Wagoner  v.  Wabash  R.  Co.  [Mo.  App.]  94 
S.  W.  293),  and  is  bound  to  maintain  them  in 
a  reasonably  safe  condition  (Id.),  and  is  not 
only  answerable  for  the  negligent  acts  of  its 
servants  in  opening  the  vestibule  doors  and 
permitting  them  to  remain  open  after  having 
been  opened  by  them,  but  is  also  responsible 
for  its  failure  to  exercise  a  high  degree  of 
care  to  the  end  that  the  same  are  closed  and 
the  vestibule  reasonably  safe  for  use,  though 
they  are  opened  by  others  than  its  servants 
(Id.). 

39.  Evidence  held  insufficient  to  show  neg- 
ligence either  in  the  construction  of  the  car 
or  platform  or  in  failing  to  give  warning  of 
the  intervening  space.  Hilborn  v.  Boston  & 
N.  St.  R.  Co.  [Mass.]  77  N.  E.  646.  The  use 
of  an  ordinary  three-step  car  such  as  are  in 
common"  use  upon  railroads  is  not  negligence, 
though  some  roads  use  a  four-step  car, 
bringing  the  lower  step  eight  inches  nearer 
the  ground.  Crowe  v.  Michigan  Cent.  R.  Co. 
[Mich.]   12  Det.  Leg.  N.  893,  106  N.  W.  395. 

40.  Evidence  held  sufficient  to  show  negli- 
gence  in   inspecting  the  support  to  the  cash 


register.  Weir  v.  Union  R.  Co.,  98  N.  Y.  S. 
268.  A  finding  of  negligence  sustained  by 
evidence  tliat  the  break  in  a  inetallic  arm  to 
a  seat  was  rusty,  indicating  an  old  crack. 
Gould  v.  Boston  El.  R.  Co.  [Mass.]  77  N.  E. 
712.  Door  slammed  shut  by  a  jerk,  it  hav- 
ing been  left  open,  does  not  show  that  it  was 
negligently  left  unfastened  in  open  position. 
Weinschenck  v.  New  York,  etc.,  R.  Co.,  190 
Mass.  250,  76  N.  E.  662.  Evidence  held  suffi- 
cient to  sustain  a  finding  that  the  latch  hold- 
ing open  the  car  door  was  defective.  Mis- 
souri, etc.,  R.  Co.  V.  Perry  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  715,  95  S.  W.  42.  Evidence 
of  an  unusual  explosion  in  the  controller  box 
of  a  passing  car  held  sufficient  evidence  of 
negligence  to  go  to  the  jury.  German  v.. 
Brooklyn  Heights  R.  Co.,  107  App.  Div.  354. 
95  N.  Y.  S.  112.  There  being  evidence  that 
too  much  power  was  applied  in  starting  a 
street  car,  and  that  in  such  case  there  is 
more  danger  of  an  explosion  such  as  occur- 
red, it  was  proper  to  call  the  jury's  atten- 
tion to  the  management  of  the  car.  Brod  v. 
St.  Louis  Transit  Co.,  115  Mo.  App.  202,  91 
S.  W.  993. 

41.  The  carrier  Is  not  an  insurer  of  the 
safety  of  passengers  but  is  only  bound  to  use 
toward  them  that  high  degree  of  care  which 
very  careful,  prudent,  and  competent  persons 
would  use  and  exercise  under  the  same  or 
similar  circumstances.  Must  use  such  care  to 
provide  safe  appliances  in  the  way  of  the 
train  and  its  equipment,  and  a  safe  and  se- 
cure track.  Davis  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  989,  93  S.  W. 
222. 

42.  The  same  rules  of  law  apply  in  respect 
to  the  equipment  a  carrier  provides  for  the 
carriage  of  its  passengers  as  to  its  manage- 
ment of  that  equipment  wlien  carrying  them. 
Evers  v.  Wiggins  Ferry  Co.,  116  Mo.  App.  130, 
92  S.  W.  118.  Proprietors  of  hacks  carrying 
passengers  for  hire  are  liable  for  all  injuries 
caused  by  failure  to  provide  suitable  ve- 
hicles, safe  horses,  and  a  competent  driver. 
Lewark  v.   Parkinson    [Kan.]    85  P.   601. 

43.  Mullen  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  963,  92  S.  W.  1000. 
Liable  for  injuries  received  in  a  wreck 
through  the  careless  operation  of  the  train. 
Lake  Shore,  etc.,  R.  Co.  v.  Teeters  [Ind.]  77 
N.  E.  599. 

44.  Hedrick  v.  Missouri  Pac.  R.  Co.,  195 
Mo.  104,  93  S.  W.  268;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Teeters  [Ind.]  77  N.  E.  599.  The  pas- 
senger acquiesces  in  the  usual  jerks  and  jars 
incident  to  the  management  of  the  train. 
Mullen  V.  Galveston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  963,  92  S.  W.  1000.  A 
carrier  is  not  required  to  equip  a  freight 
train  with  conveniences  for  passengers.  Rod- 
gers  V.  Choctaw,  etc.,  R.  Co.  [Ark.]  89  S.  W. 
468.  The  doctrine  of  assumption  of  risk 
by  a  passenger  on  a  freight  train  obtains 
equally  in  the  case  of  a  freight  elevator.    Em- 
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for  failure  to  use  due  care,  which  gave  such  person  an  opporiimity  to  commit  such 
act.*^ 

Separate  accommodations  for  wliite  and  colored  passengers  *^  are  provided  by- 
statute  or  ordinance  in  man}'-  states,  and  such  acts  are  valid  "  unless  they  contain 
unreasonable  exceptions/®  or  confer  too  broad  a  discretion  on  the  carrier.*®  Where 
the  legislature  has  prescribed  the  maximum  penalty  to  be  imposed,  any  penalty  im- 
posed for  violation  of  race  separation  ordinance  within  the  prescribed  limit  is  rea- 
sonable.°°  A  carrier  which  has  on  its  part  complied  -with  the  act  ^^  is  not  liable  to 
a  passenger  for  a  mistake  in  enforcing  it.'^ 

§  28.  Operation  and  management  of  trains  and  other  vehicles.^^-r-^\\e.  same 
degree  of  care  as  is  imposed  in  respect  to  other  duties  ^*  must  be  observed  in  all  the 
operations  of  a  train,  as  in  crossing  the  tracks  of  another  railroad,^^  and  in  passing 
platforms  where  passengers  alight  or  disembark,^^  in  preventing  collisions,^''  in 


ployer  not  bound  to  provide  safety  appliances 
necessary  for  passenger  elevator.  Kappes  v. 
Brown  Slioe  Co.,  116  Mo.  App.  154,  90  S.  W. 
1158. 

Instructions  as  to  the  risk  assumed  by  a 
passenger  on  a  freight  train  held  sufficient, 
'and  hence  not  error  to  refuse  a  requested 
charge.  Texas  &  P.  R.  Co.  v.  Bump  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  577,  95  S.  -W.  29.  A 
failure  to  instruct  that  one  riding  on  a 
freight  train  assumed  only  the  risks  known 
to  him  is  not  prejudicial  where  it  appears 
that  he  was  familiar  with  all  risks  and  noth- 
ing unusual  occurred.  Mullen  v.  Galveston, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
963,  92  S.  W.  1000. 

45.  Liable  where  It  negligently  left  a 
switch  unlocked  which  was  thrown  by  a  boy. 
Elgin,  A.  &  S.  Traction  Co.  v.  Wilson.  217  111. 
47,  75  N.  E.  436. 

46.  See  5  C.  L.  542. 

47.  Enactment  of  ordinances  requiring  sep- 
aration of  races  on  street  cars  comes  within 
the  police  powers  of  municipalities  (Patter- 
son V.  Taylor  [Fla.]  40  So.  493),  and  also 
within  the  general  welfare  clause  (Id.).  City 
of  Jacksonville  held  to  have  authority  under 
clause  granting  power  "to  pass  all  ordi- 
nances necessary  for  tlie  health,  convenience 
and  safety  of  the  citizens."  Id.  A  regula- 
tion pursuant  to  an  ordinance  requiring  the 
negro  race  to  occupy  the  rear  end  of  a  street 
car  and  the  white  race  the  front  end  is  not 
an  unlawful  discrimination  between  the 
races.     Id. 

48.  An  act  requiring  white  and  black  per- 
sons to  occupy  the  respective  compartments 
on  cars  assigned  to  tliem,  but  providing  that 
a  colored  nurse  of  white  children  and  of 
white  invalid  persons  may  occupy  the  com- 
partments set  aside  for  white  people,  is  un- 
constitutional in  that  it  discriminately 
abridges  tlie  privileges  and  immunities  of 
one  class  of  citizens  given  to  another.  Acts 
1905,  c.  5420,  held  void  under  §  1  of  14th 
amend.  U.  S.  Const.  State  v.  Patterson  [Fla.] 
39  So.   398. 

49.  An  ordinance  leaving  it  optional  with 
the  street  car  companies  to  provide  separate 
cars  or  separate  compartments  in  same  car 
for  the  white  and  colored  passengers  is  not 
void  as  delegating  authority.  Patterson  v. 
Taylor   [Fla.]    40  So.   493. 

50.  Penalty  of  $500  for  failure  to  observe 
the  ordinance,  held  reasonable.  Patterson  v. 
Taj'lor   [Fla.]   40  So.  493. 


51.  A  street  car  company  cannot  eject  a 
passenger  for  failure  to  occupy  compartment 
set  aside  for  his  race  unless  it  has  itself  com- 
plied with  the  law.  Waldauer  v.  Vicksburg 
R.  &  Light  Co.  [Miss.]  40  So.  751.  No  right 
to  eject  where  it  had  not  separated  the  com- 
partments by  partition  or  screen  as  required 
by  Laws  1904,  p.  140,  c.  99.  M.  Evidence 
that  by  custom  the  platform  was  used  by 
both  races  is  admissible  where  a  passenger 
was  ejected  for  refusing  to  occupy  compart- 
ment set  aside  for  his  race.     Id. 

52.  -Vflhere  the  law  requires  separate 
coaches  for  the  races,  a  passenger  who  is 
required  to  go  into  the  coach  assigned  to 
the  other  race,  because  of  a  bona  fide  mis- 
take of  the  carrier  as  to  his  race,  if  not  done 
in  an  insulting  manner,  has  no  cause  of  ac- 
tion. Southern  R.  Co.  v.  Thurman  [Ky.]  90 
S.  W.  240. 

53.  See  5  C.  L.  542. 

54.  See  ante,  §  25. 

55.  Evidence  of  negligence  in  failing  to 
ascertain  the  approach  of  a  train  before  at- 
tempting to  run  the  street  car  across  the 
track  held  sufficient  to  go  to  the  jury.  Ren- 
ders V.  Grand  Trunk  R.  Co.  [Mich.]  13  Det. 
Leg.  N.  314,  108  N.  W.  368.  Ordinance  requir- 
ing street  cars  to  stop  before  crossing  anv 
railroad  track  includes  any  track,  main  or 
spur.  Galveston,  etc.,  R.  Co.  v.  Vollrath 
[Tex.  Civ.  App.]  73  Tex.  Ct.  Rep.  777,  89  S.  W. 
279.  Negligence  in  the  street  car  company  to 
fail  to  stop  before  crossing  as  required  by  a 
city  ordinance,  where  it  was  also  charged 
that  the  companies  were  not  liable  if  the 
negligence  was  not  the  proximate  cause  of 
the  injury.  Galveston,  etc.,  R.  Co.  v.  Voll- 
rath [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  777, 
89  S.  W.  279.  Statute  requiring  street  car 
companies  to  stop  cars  at  railroad  crossings 
and  to  send  an  employe  forward  to  look  for 
trains  applies,  though  view  is  unobstructed 
and  though  railroad  company  maintains 
gates  at  crossing.  Mulderig  v.  St.  Louis,  etc., 
R.  Co.,  116  Mo.  App.  655,  94  S.  W.  801.  In- 
struction held  proper  in  view  of  the  evidence. 
Id.  Evidence  of  negligence  in  trying  to  run 
a  street  car  across  car  tracks  held  Sufficient 
to  sustain  a  verdict.  Chicago  City  R,  Co.  v. 
Shaw,  220  111.  532,  77  N.  E.  139. 

56.  Instruction  withdrawing  from  the  jury 
the  question  whether  there  should  have  been 
lights  upon  the  ongine  was  properly  refused, 
there  being  testimony  tending  to  show  that 
it    was    dark    enough    to    require    lights.      St. 
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avoiding  sucli  jerks  and  jars  as  will  endanger  passengers/^  and  in  running  trains 


Louis,  etc.,  R.  Co.  v.  Cleere  [Ark.]  88  S.  W. 
995.  Evidence  sufficient  to  sustain  a  finding 
of  neglig-ence  in  backing  engine  between 
station  and  train  receiving  passengers,  and 
also  that  intestate  was  not  negligent.  Id. 
Evidence  insufficient  to  show  negligence  in 
switching  a  freight  train  on  the  tracks  in 
front  of  the  depot,  there  being  no  passenger 
train  due  at  the  time.  Van  Ostrand  v.  Dela- 
ware &  H.  Co.,  99  N.  T.  S.  548.  Not  negli- 
gence to  pass  an  approaching  car  without 
slacking  speed  or  sounding  the  gong  where 
there  is  no  reason  to  anticipate  that  one  is 
going  to  step  from  the  moving  car  onto  the 
track.  North  Chicago  St.  R.  Co.  v.  Canfield, 
lis  111.  App.  353.  Negligent  in  not  allowing 
for  the  slippery  condition  of  the  rails  and  in 
failing  to  give  warning  after  discovering 
that  the  car  could  not  be  stopped.  Chicago 
City  R.  Co.  V.  Schmidt,  217  111.  396,  75  N.  E. 
383.  Allowance  must  be  made  for  the  condi- 
tions under  which  the  train  is  operated.  Id. 
An  instruction  for  defendant  if  the  motor- 
man  employed  the  usual  means  to  stop  the 
car  and  failed,  properly  refused,  as  he  was 
obliged  to  allow  for  the  slippery  condition  of 
the  rails.  Id.,  217  111.  396,  75  N.  E.  383.  afg. 
117  111.  App.  213. 

57.  A  brakeman  sent  back  to  flag  a  follow- 
ing train  is  a  servant  engaged  with  others  in 
the  operation  of  the  train  within  the  mean- 
ing of  Rev.  St.  1899,  §  2864,  providing  for  the 
recovery  of  $5,000  from  railroad  companies 
for  every  passenger  w^ho  shall  die  by  reason 
of  injuries  resulting  from  negligence,  etc.,  of 
any  officer,  agent,  servant,  or  employe,  run- 
ning or  managing  any  train,  etc.  Anderson 
v.  Missouri  Pac.  R.  Co.  [Mo.]  93  S.  W.  394. 
Where  petition  in  action  under  such  section 
proceeded  solely  on  theory  that  death  was 
due  solely  to  such  negligence  and  unskillful- 
ness,  and  evidence  showed  that  injuries  re- 
sulted from  collision,  and  that  brakeman  had 
been  sent  back  to  flag  following  train,  but  it 
did  not  appear  that  he  did  so,  held  that  il 
was  proper  to  confine  the  recovery  to  the 
penalty  provided  for  by  that  section.     Id. 

58.  Whether  the  duty  imposed  upon  a  car- 
rier about  to  couple  cars  required  it  to  use 
the  utmost  care  to  ascertain  the  presence  of 
a  passenger  in  a  car,  held,  under  the  cir- 
cumstances, for  the  jury.  Ft.  Worth  &  D.  C 
R.  Co.  v.  Hardin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  302,  90  S.  W.  679.  A  jerk  of  a  street  car 
is  not  of  itself  negligence.  Testimony  that 
the  car  started  with  a  "sudden  jerk"  and  a 
"violent  jerk"  held  insufficient  to  show  neg- 
ligence (Bollinger  v.  Interurban  St.  R.  Co., 
98  N.  Y.  S.  641),  even  if  plaintiff  was  on  the 
running  board.  Proof  that  plaintiff  was 
thrown  from  the  running  board  by  a  jerk  is 
not  sufficient  to  show  negligence.  Molloy  v. 
New  York  City  R.  Co.,  98  N.  Y.  S.  211.  The 
operatives  of  a  street  car  are  not  bound  to 
keep  the  car  stationary  until  a  passenger  has 
seated  himself  in  the  absence  of  conditions 
making  it  reasonably  apparent  that  the  pas- 
senger needs  unusual  care.  That  plaintiff  was 
large  and  fleshy,  not  such  condition.  Bennett 
v.  Louisville  R.  Co.  [Ky.]  90  S.  W.  1052.  In 
action  against  a  street  railway  for  injuries 
received  In  consequence  of  a  sudden  jerk  of 
a  car,  plaintiff  is  not  required  to  show  af- 
firmatively   the     immediate    connection     be- 


tween the  injury  and  the  misconduct  of  the 
carrier,  it  appearing  that  the  car  was  under 
the  control  of  the  carrier  or  its  servants  and 
that  the  accident  was  such  as,  under  the  or- 
dinary course  of  things,  would  not  have  oc- 
curred had  those  who  had  the  management 
of  the  car  used  proper  care.  Ghadwick  v.  St. 
Louis  Transit  Co.,  195  Mo.  517,  93  S.  W.  798. 
Where  petition  alleged  that  car  was  caused 
and  permitted  to  run  upon  a  curve  at  an  ex- 
cessive and  dangerous  rate  of  speed,  and  also 
that  it  was  negligently  caused  and  permit- 
ted to  strike  the  curve  with  sudden  violence 
and  unusual  force,  held  that  an  instruction 
for  plaintiff  that  she  was  entitled  to  recover 
if  car  struck  curve  with  sudden,  violent,  and 
unusual  force  was  not  objectionable  because 
it  did  not  in  totidem  verbis  require  a  finding 
that  car  was  being  run  at  a  rapid,  excessive, 
and  dangerous  rate  of  speed,  particularly 
where  they  were  expressly  so  required  to 
find  in  an  Instruction  given  for  defendant. 
Id.  Evidence  of  a  jerk  held  not  to  show  neg- 
ligence in  operating  train.  Flynn  v.  Inter- 
borough  Rapid  Transit  Co.,  48  Misc.  529,  96 
N.  Y.  S.  259.  Proof  that  plaintiff  while 
standing  in  the  aisle  was  thrown  by  a  sud- 
den jerk  is  insufficient  to  show  negligence. 
Norminton  v.  Interborough  Rapid  Transit  Co., 
48  Misc.  526,  96  N.  Y.  S.  261.  Proof  that  the 
door  of  the  car  was  slammed  shut  by  a  "sud- 
den" jerk  as  the  car  was  stopping  is  no 
proof  of  negligence.  Muller  v.  Manhattan  R. 
Co.,  48  Misc.  524,  96  N.  Y.  S.  270.  Evidence 
that  train  came  to  a  "sudden  stop"  while 
plaintiff  was  walking  towards  the  door  is  no 
proof  of  negligence.  Needham  v.  Interbor- 
ough Rapid  Transit  Co.,  95  N.  Y.  S.  561.  Evi- 
dence held  sufficient  to  sustain  a  finding  of 
negligence  in  running  car  at  high  speed  over 
depressions  due  to  repairing.  Depew  v. 
New  York  City  R.  Co.,  98  N.  Y.  S.  276.  Mere 
increase  of  speed  in  the  absence  of  knowl- 
edge that  plaintiff  had  placed  himself  in  a 
dangerous  position  is  not  negligence.  Law 
v.  New  York  City  R.  Co.,  96  N.  Y.  S.  1019. 
Where  in  an  action  for  an  injury  received  by 
the  rear  and  forward  cars  coming  into  con- 
tact there  is  no  proof  of  improper  construc- 
tion of  the  cars  or  of  such  happening  be- 
fore or  that  any  accident  had  occurred  from 
that  cause,  the  mere  use  of  the  cars  did  not 
justify  an  imputation  of  negligence  (Gott  v. 
Brooklyn  Heights  R.  Co.,  96  N.  Y.  S.  945), 
nor  justify  a  finding  that  the  injury  was  the 
natural  result  and  should  have  been  foreseen 
(Id.).  Proof  of  negligence  insufficient  to  sus- 
tain a  verdict  for  plaintiff.  Id.  A  carrier  is 
charged  with  knowledge  of  the  positions  of 
passengers  when  the  means  of  ascertaining 
such  knowledge  lies  within  its  reach.  As 
that  a  passenger  has  left  his  seat  prepara- 
tory to  alighting.  Griffin  v.  Pacific  Elec.  R. 
Co.  [Cal.  App.]  82  P.  1084.  Testimony  of 
plaintiff  that  the  car  started  with  a  "very 
strong  jerk"  and  of  another  witness  that 
"the  car  jerked"  is  insufficient  to  prove  neg- 
ligence. Hirsch  v.  Union  R.  Co.,  48  Misc.  527. 
96  N.  Y.  S.  333.  Proof  that  the  engine  was 
detached  from  the  train,  that  a  violent  jar 
occurred  and  the  engine  was  found  soon  after 
to  be  attached,  is  sufficient  to  sustain  a  find- 
ing that  the  jar  was  caused  by  the  engme  in 
attempting    to    couple.      EvansviUe.    etc..    R. 
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at  such  rate  of  speed  as  is  under  all  the  circumstances  safe  and  proper.^'  In  like 
manner  cars  must  be  kept  in  a  safe  condition  ®°  and  properly  heated/^  provided  with 
drinking  water/^  and  not  so  overcrowded  as  to  endanger  passengers.®^     Competent 


Co.  V.  MiUs  [Ind.  App.]  77  N.  E.  608.  As  to 
freight  trains,  negligence  cannot  be  inferred 
from  the  mere  fact  tliat  a  passenger  is  in- 
jured by  a  jar  occasioned  by  the  stopping  of 
the  train.  Matter  of  common  knowledge  that 
jolting  and  jarring  are  necessarily  incident 
to  operation  of  such  trains.  Hedrick  v.  Mis- 
souri Pac.  R.  Co.,  195  Mo.  104,  93  S.  W.  26S. 
Evidence  held  insufficient  to  sho'w  negli- 
gence. Id.  Jerk  complained  of  held  to  be  In- 
cident to  stopping  and  not  negligence.  Graf 
V.  West  Jersey  &  S.  R.  Co.  [N.  J.  Law]  62 
A.  333.  Evidence  held  sufficient  to  support  a 
finding  that  plaintiff  was  injured  by  being 
thrown  from  his  seat  by  the  sudden  stopping 
of  the  train.  Texas  &  P.  R.  Co.  v.  Bump  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  577,  95  S.  W.  29. 
Question  whether  plaintiff  was  injured  by 
being  thrown  by  sudden  stopping  of  car  upon 
an  iron  projecting  up  through  the  seat,  under 
the  evidence,  held  properly  left  to  the  jury. 
Hebblethwaite  v.  Old  Colony  St.  R.  Co. 
[Mass.]  78  N.  E.  477.  Conductor  need  not 
notify  a  passenger  walking  up  the  aisle  to 
a  seat  in  the  forward  part  of  the  car  before 
starting.  "Weeks  v.  Boston  El.  R.  Co.,  190 
Mass.  563,  77  N.  E.  654.  It  is  not  negligence 
to  start  a  street  car  before  a  passenger  walk- 
ing up  the  aisle  is  seated,  especially  where 
there  is  nothing  to  indicate  physical  or  men- 
tal weakness.  Id.  Evidence  that  the  car 
was  stopped  with  a  sudden  jerk,  whereby 
plaintiff  was  thrown  and  injured,  is  sufficient 
to  go  to  the  jury  upon  the  question  of  negli- 
gence. Ball  V.  Mobile  Light  &  R.  Co.  [Ala.] 
39  So.  584. 

59.  The  protection  of  a  speed  ordinanco 
extends  only  to  person  lawfully  upon  the 
tracks,  not  to  one  attempting  to  board  a 
moving  train  at  a  station.  Houston  &  T.  C. 
R.  Co.  v.  Schuttee  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  725,  91  S.  TV.  806.  Evidence  that  the 
speed  while  rounding  a  curve  was  "pretny 
swift,"  "about  nine  miles  an  hour,"  and  that 
the  movement  which  threw  plaintiff  was  not 
"an  ordinary  jerk,"  was  insufficient  to  show 
negligence.  Kiefer  v.  Brooklyn  Heights  R. 
Co..  97  N.  Y.  S.  841.  The  mere  fact  that  a 
train  is  run  at  a  high  rate  of  speed  is  not 
negligence  (Illinois  Cent.  R.  Co.  v.  Porter 
[Tenn.]  94  S.  W.  666),  but  the  question  Is 
whether  the  carrier  exercised  reasonable 
prudence  in  operating  its  train  at  such  a  rate 
of  speed  at  the  particular  locality  whore 
the  accident  occurred  and  under  the  circum- 
stances (Id.).  Not  negligence  if  condition  of 
track  and  road  bed,  and  the  character  of  the 
engine  and  equipment  are  such  that  speod 
may  be  safely  maintained.  Instruction  ap- 
proved. Id.  Evidence  held  to  support  find- 
ing of  negligence.  Id.  Where  overwhelming 
weight  of  evidence  was  that  street  railway's 
servants  ran  it  on  to  a  curve  at  a  rapid, 
dangerous,  and  excessive  rate  of  speed,  and 
caused  it  to  strike  said  curve  with  sudden, 
violent,  and  unusual  force,"  whereby  plaintiff 
was  injured  as  alleged  in  the  petition,  htld 
that  there  was  no  error  in  overruling  de- 
murrers to  the  evidence.  Chadwick  v.  St. 
Louis  Transit  Co.,  195  Mo.  517,  93  S.  W.  798. 
A  witness  who  is  unfamiliar  with  the  ordi- 
narj-  speed  of  a  car  on  a  particular  route  is 


incompetent  to  testify  that  the  car  on  a  par- 
ticular occasion  was  going  at  an  unusual 
rate.  Verrone  v.  Rhode  Island  S.  R.  Co.  [R. 
I.]  62  A.  512.  The  violation  of  a  speed  ordi- 
nance Is  negligence  per  se.  MacFeat  v.  Phil- 
adelphia, etc.,  R.  Co.  [Del.]  62  A.  898.  Run- 
ning of  a  street  car  at  the  rate  of  seven 
miles  per  hour  between  streets  at  night  held 
not  negligence  when  there  was  no  reason  to 
anticipate  that  a  person  was  going  to  step 
from  a  moving  car  on  to  the  track.  North 
Chicago  St.  R.  Co.  v.  Canfleld,  118  111.  App. 
353. 

60.  Evidence  held  sufficient  to  show  neg- 
ligence in  lowering  the  upper  rail.  Brettner 
V.  Westchester  Elec.  R.  Co.,  98  N.  Y.  S.  857. 
Carrier  is  not  required  to  lower  the  rail  on  the 
outside  of  a  car  going  around  a  curve  at  the 
rate  of  three  miles  per  hour,  such  rail  being 
merely  to  prevent  passengers  from  alighting 
on  the  wrong  side.  Dolphin  v.  Worcester 
Consol.  St.  R.  Co.,  189  Mass.  270,  75  N.  E.  635. 

Leaving  doors  open:  Company  is  not 
obliged  to  prevent  an  open  door  on  a  car 
from  closing  when  the  train  is  in  motion. 
Weinschenck  v.  New  York,  etc.,  R.  Co.,  190 
Mass.  250,  76  N.  E.  687.  Opening  of  door  by 
the  guard  does  not  show  negligence  where 
it  does  not  appear  that  he  had  knowledge 
of  plaintiff's  position,  whereby  the  opening 
crushed  his  hand.  Maillefert  v.  Interborough 
Rapid  Transit  Co.,  98  N.  Y.  S.  207.  It  is 
not  negligence  for  a  carrier  to  open  the 
doors  of  a  vestibuled  coach  after  announcing 
the  stop.  Union  Pac.  R.  Co.  v.  Brown  [Kan.] 
84  P.  1026.  A  common  carrier  leading  a  pas- 
senger to  believe  that  the  doors  of  iiie  ves- 
tibuled car  would  be  kept  closed  is  liable  for 
negligently  leaving  them  open.  Crandall  v. 
Minneapolis,  etc.,  R.  Co.  [Minn.]  105  N.  W. 
185.  Evidence  held  sufficient  to  sustain  a  ver- 
dict that  defendant  was  negligent.     Id. 

Gl.  Where  passengers  are  directed  to  take 
a  car  to  await  train  due  several  hours  later, 
the  carrier  is  duly  bound  to  use  the  utmost 
care  of  a  very  prudent  person  to  keep  it 
properly  heated.  Missouri,  etc.,  R.  Co.  v. 
Byrd  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  65,  89 
S.  W.  991.  Instructions  in  action  for  dam- 
ages for  injuries  resulting  from  failure  to 
properly  heat  cars  held  not  erroneous  as 
permitting  recovery  without  regard  to 
whether  exposure  occurred  on  defendant's 
road  or  that  of  a  connecting  carrier.  St. 
Louis  S.  W.  R.  Co.  V.  Haney  [Tex.  Civ.  App.] 
16   Tex.  Ct.   Rep.    19,   94  S.  W.   386. 

•>2,  Whether  plaintiff,  while  a  passenger, 
suffered  from  thirst  was  for  the  jury.  Peck 
V.  Atchison,  etc.,  R.  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  534,  91  S.  "W.  323. 

63.  Overcrowding  of  a  car  is  not  negli- 
gence as  a  matter  of  law.  Failure  to  so  in- 
struct is  not  cured  by  reading  an  excerpt 
from  an  opinion  which,  severed  from  the 
text,  is  calculated  to  mislead.  Schmidt  v.  In- 
terborough Rapid  Transit  Co.,  97  N.  Y.  S.  390. 
Where  a  carrier  permits  a  car  to  become  so 
crowded  that  the  conductor  must  swing 
around  persons  standing  on  the  running 
board  in  collecting  fares,  and  in  so  doing  is 
struck  by  a  pole  and  knocked  against  a  pas- 
senger causing   injury,   the   carrier   is  liable. 
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employes  must  be  provided  ^*  Miio  shall  give  proper  orders,'^''  warn  passengers  so  far 
as  possible  of  the  dangers  of  an}^  improper  acts,**^  and  give  such  directions  and  an- 
nouncements as  may  be  proper."'  The  person  in  charge  of  a  train  has  considerable 
discretion  in  the  control  of  passengers  so  as  to  provide  for  their  safety.®* 

§  29.  The  duty  to  protect  passengers  ^^  renders  the  carrier  liable  absolutely^" 
on  principles  of  contract  rather  than  by  the  doctrine  of  respondeat  superior/^  for 
all  assaults  and  indignities  upon  the  passenger  by  its  employes  '-  or  those  of  any 
companv  to  which  it  commits  the  operation  of  its  train/^  or  persons  whom  employes 
call  to  their  assistance/*  unless  justified  by  the  conduct  of  the  passenger ;  ^'  the 


Horan  v.  Rockwell,  96  N.  T.  S.  973.  Carriers 
are  liable  for  injuries  caused  by  the  over- 
crowded condition  of  the  cars.  Not  relieved 
by  the  fact  that  one  of  the  other  passengers 
crowded  plaintiff  off  while  attempting  to 
alight.  Morris  v.  Chicago  Union  Traction  Co., 
119  111.  App.  527.  In  the  operation  of  cars  re- 
gard must  be  had  for  the  particular  condi- 
tions under  which  the  run  is  being  made. 
Where  the  aisles  and  platform  of  a  street 
car  are  crowded,  the  company  should  regu- 
late the  speed  accordingly  and  it  may  be 
negligence  to  run  at  the  usual  rate.  Alton 
Light  &  Traction  Co.  v.  Oliver,  217  111.  15,  75 
K.  E.  419. 

64.  Carrier  is  guilty  of  negligence  in  hir- 
ing incompetent  servants.  Where  the  con- 
ductor jumped  from  the  car  upon  certain 
electrical  disturbances  taking  place  in  the 
fore  end  of  tiie  car,  the  fact  may  be  shown 
as  indicating  his  incompetency.  Blumenthal 
V.  Union  Elec.  Co.  [Iowa]  105  N.  W.  588. 

65.  Evidence  that  the  watchman  and 
switchman  gave  contradictory  orders  to.  a 
street  car  approaching  a  railroad  track  held, 
under  the  circumstances,  sufficient  to  go  to 
the  jury  upon  the  issue  of  negligence.  Ham- 
ilton V.  Metropolitan  St.  R.  Co.,  114  Mo.  App. 
504,  89  S.  W.  893. 

66.  Carrier  need  not  warn  a  woman  about 
to  cross  from  one  car  to  another  of  the 
spAce  between  the  cars  or  assist  in  crossing. 
Hawes  v.  Boston  El.  R.  Co.  [Mass.]  7  8  N.  E. 
480. 

67.  In  making  announcements  during  the 
transportation  that  are  intended  to  influ- 
ence tlie  actions  of  passengers,  care  should 
be  observed  to  make  them  intelligible  to  the 
different  classes  of  people  usually  to  be 
found  in  such  public  conveyances  and  to 
guard  against  possible  misunderstanding. 
Laub  V.  Chicago,  etc.,  R.  Co.  [Mo.  App.]  94 
S.  "W.  550.  Question  whether  in  calling  the 
station  in  the  manner  in  which  it  did  and 
leaving  passengers  to  shift  for  themselves, 
defendant  exhibited  care  to  be  expected  un- 
der the  circumstances,  held  for  the  jury.  Id. 
If  a  passenger  is  induced  to  leave  the  train 
by  the  negligent  direction  of  the  carrier,  and 
is  injured  while  exercising  ordinary  care  in 
endeavoring  to  regain  it,  the  carrier  is  liable, 
regardless  of  what  otlier  negligent  cause  co- 
operates in  producing  the  injury.  Id.  Neg- 
ligence of  carrier  in  permitting  passenger  to 
leave  train  at  depot  platform  instead  of  at 
eating  house,  in  failing  to  provide  some  one 
to  direct  him  how  to  proceed  to  regain  the 
train,  held  proximate  cause  of  Injury  result- 
ing from  his  falling  into  a  dangerous  pitfall 
on  land  of  another  carrier  while  attempting 
to  regain  train.     Id. 

68.     Whether    a    high    degree    of    care    au- 


thorized defendant's  conductor  to  lock,  over 
night,  against  the  desire  of  passengers,  a 
car  in  which  were  transported  seventeen 
school  children  in  charge  of  an  Indian  agent, 
was  for  the  jury.  Peck  v.  Atchison,  etc.,  R. 
Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  534,  91 
S.   W.   323. 

60.  See  5  C.  L.  544.  Consult  special  article. 
Assaults  by  Employes,  5  C.  L.  275. 

70.  A  carrier  is  absolutely  liable  for  in- 
juries to  passengers  caused  by  the  miscon- 
duct of  its  servants  (Hayne  v.  Union  St.  R. 
Co.,  189  Mass.  551,  76  N.  E.  219),  and  it  is 
immaterial  that  the  particular  servant  owed 
no  special  duty  to  protect  the  passenger 
(Id.).  Liable  for  injuries  caused  by  an  ob- 
ject thrown  in  sport  at  the  motorman  by  a 
servant  on  another  car.  Id.  A  carrier  is  an 
insurer  against  assaults  of  its  servants.  Mc- 
Querry  v.  Metropolitan  St.  R.  Co.  [Mo.  App.] 
92  S.  W.  912. 

71.  Artherholt  v.  Erie  Elec.  Motor  Co.,  27 
Pa.  Super.  Ct.  141.  Irrespective  of  negligence 
in  employing  servant  or  whether  done  within 
the  scope  of  their  authority.  Negro  waitress 
used  abusive  and  insulting  language  towards 
plaintiff.  Gulf,  etc.,  R.  Co.  v.  Luther  [Tex. 
Civ.   App.]    14   Tex.   Ct.   Rep.    195,   90  S.  W.   44. 

72.  A  carrier  is  liable  civilly  for  rape  com- 
mitted upon  a  passenger  by  a  brakeman. 
Garvik  v.  Burlington,  etc.,  R.  Co.  [Iowa]  108 
N.  W.  327.  A  carrier  is  liable  for  injury  to 
the  feelings  of  a  passenger  by  indecent  and 
insulting  language  of  its  employes.  Cin- 
cinnati, etc.,  R.  Co.  V.  Harris,  115  Tenn.  501, 
91  S.  W.  211.  Evidence  sufficient  to  sustain 
verdict  for  personal  indignities  to  passen- 
ger for  failure  to  produce  ticket.  Id.  A  pas- 
senger may  recover  punitive  damages  for  a 
malicious  assault  by  a  conductor.  Madigan  v. 
St.  Louis  Transit  Co.  [Mo.  App.]  93  S.  W.  316. 
Cannot  recover  such  damages  where  con- 
ductor ejects  plaintiff  in  good  faith,  believ- 
ing that  he  has  not  paid  his  fare  and  uses  no 
more  force  than  is  necessary  to  eject  him. 
Id.  Evidence  as  to  amount  of  force  used  by 
conductor,  and  amount  of  resistance  offered 
by  passenger  held  to  render  it  proper  to  sub- 
mit question  of  punitive  damages  to  jury.    Id. 

7.3.  Where  plaintiff  was  a  passenger  of  de- 
fendant, it  is  liable  for  assaults  of  the  serv- 
ants of  the  operating  company.  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Young,  118  111.  App. 
226. 

74.  A  carrier  is  liable  for  a  wrongful  as- 
sault committed  in  an  attempt  to  arrest  an 
ejected  disorderly  passenger.  McQuerry  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  92  S.  W. 
912.  A  carrier  is  liable.  Civ.  Code,  art.  2324, 
for  the  erroneous  arrest  of  a  passenger  al- 
though made  by  a  police  officer,  if  done  at 
the    instance    of   the    conductor.      Schmidt   v. 
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most  common  justification  being  the  refusal  to  pay  fare,  which  is  ordinarily  held  to 
warrant  ejection.'^''  While  not  an  insurer,  a  carrier  of  passengers  must  exercise  a 
high,  if  not  the  highest,  degree  of  vigilance  to  protect  his  passengers  from  fellow 
passengers  and  strangers,'^'^  being  liable  for  assaults  committed  b}'  third  persons  upon 
a  passenger  wliich  by  the  exercise  of  such  care  it  could  have  anticipated  and  pre- 
vented.^^ A  sleeping  car  company,  on  the  other  hand,  is  only  required  to  exercise 
ordinary  and  reasonable  care  and  diligence  in  watchmg  over  its  passengers  to  pro- 
tect them  from  assault  and  injury.'^^  A  carrier  is  liable  for  damages  done  by  a  dog 
permitted  upon  a  car  for  the  carriage  of  passengers.®*^ 

§  30.  Taking  up  and  setting  doivn  passeyigers.  Generally.^'^ — The  duty  pre- 
viously defined  in  general  ^^  continues  during  the  acts  of  taking  up  and  setting 
down  passengers,^^  and  due  care  must  be  taken  not  to  suddenly  stop  or  start  ^*  or 
accelerate  after  slowing  down  *^  cars  so  as  to  throw  the  passenger  off  his  equilibrium. 


New  Orleans  R.  Co.  [La.]  40  So.  714.  A  street 
car  company  is  liable  for  the  erroneous  ar- 
rest of  a  passenger  at  the  instance  of  the 
conductor  in  the  discharge  of  his  duties.     Id. 

75.  The  fact  that  plaintiff  negligently 
pulled  the  cord  registering  fares  instead  of 
the  bell  rope,  is  so  disconnected  with  the  as- 
sault which  followed  that  it  does  not  amount 
to  contributory  negligence.  Artherholt  v. 
Erie  Elec.  Motor  Co.,  27  Pa.  Super.  Ct.  141. 
Where  on  arriving  at  the  terminus  of  a  line, 
a  passenger  remains  on  the  car,  sleeping,  em- 
ployes may  use  all  force  reasonably  neces- 
sary to  awake  him.  Kaase  v.  Gulf,  etc.,  R. 
Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  564,  92 
S.  "W.  444.  Evidence  held  to  justify  a  finding 
that  only  reasonable  force  was  used.  Id. 
When  the  defense  of  consent  to  an  assault 
by  an  employe  has  been  given  to  the  jury 
that  of  contributory  negligence,  if  ever  ap- 
propriate, should  be  refused  unless  there  is 
evidence  of  it.  Garvlk  v.  Burlington,  etc.,  R. 
Co.   [Iowa]   108  N.  W.  327. 

76.  See  ante,  §  23. 

77.  St.  Louis,  etc.,  R.  Co.  v.  Hatch  [Tenn.] 
94  S.  W.  671;  Louisville  &  N.  R.  Co.  v.  Board 
[Ky.]  90  S.  W.  944. 

78.  Not  liable  for  an  injury  to  a  passenger 
resulting  from  a  stone  hurled  through  the 
window  by  an  ejected  passenger.  Brown  v. 
Chicago,  etc.,  R.  Co.  [C.  C.  A.]  139  F.  972. 
A  carrier  is  liable  for  assault  committed  by 
a  fellow  passenger  only  when  ic  has  knowl- 
edge or  reason  to  anticipate  such  an  attack. 
Franklin  v.  Atlanta  &  C.  Air  Line  R.  Co. 
[S.  C]  54  S.  E.  578.  Evidence  in  action 
against  railroad  company  and  sleeping  car 
company  for  damages  for  assault  by  outsid- 
ers on  passenger  held  sufficient  to  support 
verdict  for  plaintiff,  both  as  to  the  extent  of 
the  outrage,  the  conditions  under  which  it 
was  perpetrated,  and  the  absence  of  defend- 
ant's employes.  St.  Louis,  etc.,  R.  Co.  v. 
Hatch  [Tenn.]  94  S.  W.  671.  If  there  is  noth- 
ing on  the  part  of  the  passengers  or  other- 
w^ise  to  create  in  the  minds  of  any  reason- 
able person  any  apprehension  of  danger,  the 
carrier  cannot  be  charged  with  negligence, 
or  held  liable  for  injuries  resulting  there- 
from. Id.  This  rule,  however,  applies  only 
when  the  carrier  is  not  guilty  of  negligence. 
Railroad  and  sleeping  car  companies  cannot 
escape  liability  on  that  ground  for  indigni- 
ties offered  passenger,  where  they  have  been 
negligent  in  leaving  the  car  for  a  long  pe- 
riod and  failing  to  answer  bells.     Id. 


7f>.  St.  Louis,  etc.,  R.  Co.  v.  Hatch  [Tenn.] 
94  S.  W.  671.  Evidence  that  plaintiff  was  in- 
jured by  being  pushed  from  the  car  during  a 
panic  resulting  from  the  dress  of  a  passen- 
ger becoming  ignited  by  a  match  carelessly 
thrown  away  by  another  passenger,  held  in- 
sufficient to  show  negligence.  Panizi  v.  New 
York,  etc.,  R.  Co.,  99  N.  Y.  S.  281. 

80.  T\^estcott  v.  Seattle,  etc.,  R.  Co.,  41 
Wash.  618,  84  P.  588. 

81.  See  5  C.  L.  545. 

82.  See  ante,  §  25a. 

83.  A  passenger  while  alighting  from  a 
car  is  entitled  to  the  degree  of  care  from  the 
carrier  as  every  prudent,  careful  person 
would  exercise  under  the  circumstance.  Mis- 
souri, etc.,  R.  Co.  V.  Wolf  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  52,  89  S.  W.  778.  The  care  owed 
to' an  alighting  passenger  is  the  same  as  upon 
the  train,  that  is  the  highest  degree  which 
is  reasonably  practicable.  Chicago,  etc.,  R. 
Co.  V.  Wimmer  [Kan.]  84  P.  378.  A  street 
railway  company  is  bound  to  exercise  the 
same  high  degree  of  care  toward  an  intend- 
ing passenger  as  toward  one  who  has  en- 
tered a  car  and  paid  his  fare,  where  such. in- 
tending passenger,  having  taken  his  place  at 
a  point  designated  for  receiving  passengers, 
is  injured  after  coming  within  the  sphere  of 
peril  from  the  car,  but  before  actual  con- 
tact with  it.  Cincinnati  Traction  Co.  v. 
Holzenkamp,  3  Ohio  N.  P.   (N.  S.)   537. 

84.  Carrier  is  liable  for  injuries  resulting 
from  suddenly  starting  the  car  while  a  pas- 
senger is  boarding.  Waller  v.  Wilmington 
City  R.  Co.  [Del.  Super.]  61  A.  874.  Evi- 
dence as  to  negligence  in  suddenly  starting 
car  while  plaintiff  was  aboard  held  sufficient 
to  go  to  the  jury.  Chicago  Union  Traction 
Co.  V.  May  [lU.]  77  N.  E.  933.  Where  plaint- 
iff's evidence  tends  to  show  that  the  car 
was  started  before  sne  had  a  reasonable  op- 
portunity to  get  on  and  there  Is  no  evidence 
of  contributory  negligence,  it  is  error  to  dis- 
miss. Silber  v.  New  York  City  R.  Co.,  99 
N.  Y.  S.  837.  Evidence  as  to  whether  the 
sudden  starting  of  the  train  caused  plaintiff 
to  be  thrown  therefrom  held  so  conflicting  as 
to  require  submission  to  the  jury.  Lattimer 
v.  St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  242,  90  S.  W.  665. 

85.  Where  the  speed  of  the  car  has  been 
diminished  in  response  to  a  passenger's  no- 
tice to  alight  to  such  an  extent  that  it  would 
not  be  negligence  to  attempt  to  alight,  com- 
pany would  be  liable  for  an  Injury  resulting 
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or  to  subject  him  to  other  dangers  before  he  has  time  to  reach  a  place  of  safety/® 
provided  the  carrier  knows  of  the  intention  to  alight.®'^  Where  a  signal  to  start  is 
"■iven  bv  an  unauthorized  person  and  the  men  in  charge  could  not  have  prevented  the 
accident  by  the  exercise  of  reasonable  care,  there  is  no  liability.^^  The  starting  of  a 
car  without  warning  after  a  passenger  is  upon  the  car  but  not  seated  is  not  negli- 
gence per  BeJ^  A  carrier  is  not  bound  to  furnish  a  passenger  who  is  in  full  posses- 
sion of  his  mental  facilities  and  boddy  vigor  an  escort  across  the  tracks,®"  or  to  as- 
sist passengers  to  alight.^^ 

Particular  duties  °^ — In  the  absence  of  a  request  for  information,  a  carrier  need 
not  inform  a  passenger  of  the  time  of  the  departure  of  its  trains.*^^  It  is  not  neg- 
ligence for  a  railroad  company  to  fail  to  have  a  ticket  agent  at  the  window  after  the 
train  arrives  whereby  a  passenger  became  tardy  in  boarding.®*  Reasonable  time  to 
board  must  be  given.®^  As  to  those  attempting  to  board  after  the  signal  is  given 
to  start  and  of  which  the  carrier  had  no  notice,  there  is  no  negligence  in  starting.®^ 
The  law  only  requires  the  conductor  to  use  reasonable  care  to  find  out  who  wishes  to 
alight.®'^  The  carrier  must  use  the  highest  degree  of  care  to  provide  a  safe  place  for 
alighting  passengers,®^  and  it  is  his  duty  to  know  that  the  place  is  reasonably  safe,®® 


from  a  sudden  increase  of  speed.  Paul  v. 
Salt  Lake  City  R.  Co.  [Utah]  83  P.  563.  Evi- 
dence that  the  conductor  gave  the  stopping 
signal  as  the  car  was  slowly  crossing  the 
street  and  relying  thereon  plaintiff  stepped 
down  onto  the  step  and  was  thrown  off  by 
the  increasing  speed  held  sufficient,  on  the 
question  of  negligence  in  leading  a  passen- 
ger into  a  place  of  danger,  to  go  to  the  jury. 
Weir  V.  Seattle  Elec.  Co.,  41  Wash.  657,  84 
P.  597.  Evidence  held  sufficient  to  go  to  the 
.iury  as  to  whether  there  was  negligence  in 
stopping  to  permit  plaintiff  to  alight.  Gott- 
lob  V.  North  Jersey  St.  R.  Co.  [N.  J.  Law]  62 
A.  1003. 

S6.  Evidence  that  plaintiff  was  struck  by 
a  foot  board  of  a  wagon  standing  near  the 
tracks  before  he  had  had  time  to  leave  the 
running  board  for  a  safe  place  within,  was 
sufficient  to  go  to  the  jury  as  to  negligence 
in  starting  the  car  prematurely.  Walsh  v. 
Interurban  St.  R.  Co.,  98  N.  T.  S.  656. 

87.  One  cannot  recover  for  injuries  re- 
ceived by  a  sudden  start  of  the  car  while  he 
w^as  attempting  to  alight  where  the  motor- 
man  had  no  notice  that  he  was  attempting 
to  alight  while  the  car  was  moving  slowly. 
Chicago  &  J.  Elec.  R.  Co.  v.  Dice,  113  111. 
App.   74. 

88.  Moore  v.  Woonsocket  St.  Co.  [R  L]  63 
A.  313. 

89.  Metropolitan  St.  R.  Co.  v.  Warren 
[Kan.]  86  P.  131. 

90.  Especially  where  he  Is  familiar  with 
the  station  grounds  and  has  knowledge  of 
the  approaching  train.  Dieckmann  v.  Chi- 
cago &  N.  W.  R.  Co.  [Iowa]  105  N.  W.  526. 
Evidence  held  sufficient  to  show  that  defend- 
ant's agent  was  not  escorting  plaintiff's  in- 
testate.    Id. 

91.  Indianapolis  Traction  &  Terminal  Co. 
V.  Pressell  [Ind.  App.]  77  N.  E.  357.  The  fact 
that  a  female  passenger  is  fifty  years  old 
and  weighs  two  hundred  pounds  does  not  as 
a  matter  of  law  show  that  she  needs  assist- 
ance.    Id. 

92.  See  5  C.  L.   545,  546. 

93.  Lattimer  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  242,  90  S. 
W.  665. 


94.  Talbert  v.  Charleston  &  W.  C.  R.  Co., 
72  S.  C.  137,  51  S.  E.  564. 

95.  Where  a  car  has  stopped  to  receive 
passengers,  the  conductor  must  see  that  they 
are  on  before  starting  the  car.  Kohr  v.  Met- 
ropolitan St.  R.  Co.   [Mo.  App.]   92  S.  W.  1145. 

9G.  Evidence  that  plaintiff  reached  the  car 
after  the  signal  had  been  given  to  start  and 
was  injured  while  attempting  to  board,  in 
the  absence  of  evidence  that  the  conductor 
should  have  seen  that  he  intended  to  take 
the  car  is  insufficient  to  show  negligence. 
Woodman  v.  Seattle  Elec.  Co.  [Wash.]  85 
P.   23. 

97.  An  Instruction  that  he  must  use  "great 
care"  held  erroneous.  Raymond  v.  Portland 
R.  Co.,  100  Me.  529,  62  A.  602. 

98.  Mobile  Light  &  R.  Co.  v.  Walsh  [Ala.] 
40  So.  560;  Macon  R.  &  Light  Co.  v.  Vining, 
123  Ga.  770,  51  S.  E.  719.  Company  held  not 
negligent  in  omitting  to  put  up  a  chain  to 
prevent  passengers  from  alighting  at  a  par- 
ticular point  of  the  running  board  where  the 
ground  was  uneven.  Mahoney  v.  Philadel- 
phia Rapid  Transit  Co.    [Pa.]   63  A.  429. 

Moving  trains  through  or  past  station.st 
An  engineer  of  an  approaching  train  may  as- 
sume that  a  passenger  crossing  the  track  to 
take  a  train  will  continue  to  cross  and  is  not 
required  to  check  speed  or  give  warning  un- 
til notice  to  the  contrary.  Illinois  Cent.  R. 
Co.  V.  Proctor  [Ky.]  89  S.  W.  714.  Negligence 
in  running  a  freight  train  in  upon  a  track  as 
passengers  were  crossing  to  take  a  passen- 
ger train  held  under  the  facts  for  the  jury. 
Id. 

99.  Mobile  Light  &  R.  Co.  v.  Walsh  [Ala.] 
40  So.  559.  Not  necessary  that  defendant  had 
knowledge  of  the  condition  of  the  street.  In- 
diana Union  Traction  Co.  v.  Jacobs  [Ind.]  78 
N.  E.  325.  Where  there  is  evidence  to  show 
that  the  place  of  alighting  was  dangerous 
because  of  a  depression,  which  fact  was 
known  to  defendant  but  was  concealed  from 
plaintiff,  and  was  the  cause  of  plaintiff's  in- 
jury, a  directed  verdict  for  defendant  Is 
error.  Tilden  v.  Rhode  Island  Co.  [R.  I.]  63 
A.  675. 
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or  to  afford  safety  by  warning  and  aiding  in  the  alighting.^  A  stop  at  his  station  ^ 
or  stopping  place  of  a  street  car  ^  and  reasonable  time  to  alight  or  board  or  to  in- 
dicate an  intention  so  to  do  must  be  given  *  to  passengers  exercising  due  diligence 
on  their  part  °  if  the  carrier  knows  or  should  know  that  the  passenger  is  alighting 
or  boarding  or  intends  to  do  so.®  There  is  no  duty  to  know  this  with  respect  to  un- 
usual places/  but  a  custom  to  use  a  place  may  establish  the  duty.^  It  is  the  duty 
of  a  railway  company  to  hold  a  train  at  a  station  a  reasonably  sufficient  length  of 
time  to  allow  a  passenger,  who  has  been  instructed  so  to  do  by  its  conductor  in 
charge  of  the  train,  to  procure  a  ticket  and  board  the  train  before  it  is  started.* 
Whether  the  stop  was  reasonably  sufficient  is  a  question  for  the  Jury  from  tlie  cir- 
cumstances of  the  particular  case.^°  A  conductor  who  undertakes  to  assist  a  pas- 
senger, who  does  not  need  such  assistance,  to  alight,  need  use  only  ordinary  care.^^ 


1.  TruesdeH  v.  Erie  R.  Co.,  99  N.  Y.  S.  694. 
"U'liei-e  a  passenger  stepped  through  a  space 
between  the  car  and  platform  while  alight- 
ing, there  being  such  a  crowd  that  he  could 
not  see,  and  no  guard  or  warning,  the  ques- 
tion of  negligence  was  for  the  jury.  Windels 
V.  Interborough  Rapid  Transit  Co.,  98  N.  Y. 
S.  854.  An  instruction  that  failure  to  give 
warning  of  the  dangers  incident  to  alighting 
at  a  certain  place  was  negligence  held  erro- 
neous. Macon  R.  &  Light  Co.  v.  Vining,  123 
Ga.  770,  51  S.  E.  719. 

2.  Mere  inconVenienoe  or  difficulty  ■will  not 
exouse  a  failure  to  stop  at  a  station  where 
a  passenger  has  a  right  to  have  it  stop  to 
allow  him  to  alight.  Harlan  v.  Wabash  R. 
Co.  [Mo.  App.]  94  S.  "W.  737.  A  carrier  is  not 
free  from  negligence  as  a  matter  of  law^  in 
making  a  short  stop  even  though  It  appears 
that  it  had  no  knowledge  that  any  passen- 
ger was  about  to  alight.  O'Dea  v.  Michigan 
Cent.  R.  Co.  [Mich.]  12  Det.  Leg.  N.  718,  105 
N.  W.  746.  Instruction  held  erroneous  as  as- 
suming that  it  was  negligence  to  run  the 
train  past  the  depot  platform.  Illinois  Cent. 
R.  Co.  V.  Johnson  [111.]  77  N.  E.  592. 

3.  It  is  the  duty  of  a  street  railway  com- 
pany, as  a  common  carrier,  not  only  to  carry 
a  passenger  safely,  but  to  hold  the  car  sta- 
tionary while  he  alights  at  his  destination 
(Nelson  v.  Metropolitan  St.  R.  Co.,  113  Mo. 
App.  702,  88  S.  W.  1119),  and  however  long 
a  stop  may  be,  due  care  requires  a  street 
car  conductor  to  look  to  his  car  to  see  if 
any  one  is  in  the  act  of  alighting  before 
giving  the  signal  to  start  (Id.).  In  an  ac- 
tion for  injuries  from  starting  a  street  car 
while  plaintiff  was  alighting,  that  plaintiff 
failed  to  prove  the  manner  of  starting  was 
not  essential  to  her  cause  of  action,  it  being 
negligent  for  defendant  to  make  any  kind  of 
a  start  while  passengers  were  leaving  the 
car  at  the  proper  place.     Id. 

4.  Time  to  alight.  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Mullen,  217  111.  203,  75  N.  E.  474. 
Liable  if  it  does  not.  United  R.  &  Elec.  Co. 
V.  Weir,  102  Md.  286,  62  A.  588.  He  must  use 
care  to  ascertain  before  starting  whether  or 
not  passengers  are  in  the  act  of  alighting 
and  will  be  endangered  by  starting.  Becker 
V.  Lincoln  Real  Estate  &  Bldg.  Co.  [Mo.  App.] 
93  S.  W.  291.  Defendant  is  only  bound  to 
show  that  the  train  stopped  a  reasonably 
sufficient  time  for  plaintiff,  by  the  use  of  or- 
dinary care  to  have  alighted  in  safety.  In- 
struction requiring  it  to  further  show  that 
plaintiff's  failure  to  alight  was  due  to  a  fail- 
ure on  her  part  to  use  reasonable  dispatch  to 


so  alight,  held  error.  St.  Louis  S.  W.  R.  Co. 
v.  Rose  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  604, 
93  S.  W.  1105.  A  street  car  company  in  tak- 
ing on  passengers  must  stop  its  cars  at  the 
usual  places  and  wait  a  reasonable  time  for 
passengers  to  alight,  and  must  exercise  rea- 
sonable care  to  secure  safetj\  Waller  v. 
T\''ilmington  City  R.  Co.  [Del.  Super.]  61  A. 
874.  Proof  that  the  usual  signal  to  start  a 
car  -was  given  raises  a  presumption  that  it 
was  given  by  the  conductor.  Kohr  v.  Met- 
ropolitan St.  R.  Co.  [Mo.  App.]  92  S.  W.  1145. 
An  elevator  operator  is  bound  to  hold  the  car 
a  reasonable  time  for  passengers  to  alight  or 
indicate  their  intention  to  do  so.  Instruction 
held  erroneous  as  imposing  too  high  a  duty. 
Becker  v.  Lincoln  Real  Estate  &  Bldg.  Co. 
[Mo.  App.]  93  S.  W.  291.  Evidence  as  to  neg- 
ligence in  prematurely  starting  elevator  held 
sufficient  to  go  to  the  jury.     Id. 

5.  Chicago,  etc.,  R.  Co.  v.  Wimmer  [Kan.] 
84  P.  378. 

6.  Under  a  charge  that  defendant  negli- 
gently started  the  car  while  plaintiff  was 
alighting,  an  instruction  as  to  "reasonable 
opportunity  to  alight"  ignoring  negligence  in 
starting  with  knowledge  that  she  was  alight- 
ing, properly  refused.  West  Chicago  St.  R. 
Co.  V.  McCafferty,  220  111.  476,  77  N.  E.  153. 

7.  Proof  of  starting  of  the  car  while  a 
passenger  is  alighting  at  an  unusual  place, 
in  the  absence  of  proof  that  the  conductor  or 
motorman  had  knowledge  of  the  fact,  does 
not  show  negligence.  Laverty  v.  Interurban 
St.  R.  Co.,  98  N.  Y.  S.  846. 

8.  Evidence  held  sufficient  that  defendant 
was  guilty  of  negligence  in  starting  train 
without  looking  to  see  if  passengers  -were 
alighting  on  the  side  opposite  the  station, 
passengers  being  accustomed  so  to  do.  Mur- 
phey  V.  Southern  Pac.  Co.  [Cal.  App.]  83  P. 
299.  Where  a  street  car  company  by  custom 
receive  and  discharge  passengers  at  a  place 
not  designated  by  ordinance  it  must  use  the 
same  degree  of  care  for  the  safety  as  at  a 
designated  stop.  Gilroy  v.  St.  Louis  Transit 
Co.   [Mo.  App.]   92  S.  W.  1152. 

9.  Johnson  v.  Texas  Cent.  R.  Co.  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  807,  93  S.  W.  433. 

10.  The  fact  that  the  jury  found  that  the 
train  stopped  the  usual  length  of  time  does 
not  conflict  with  a  general  finding  that  the 
stop  w^as  insufficient  in  the  particular  case. 
Chicago,  etc.,  R.  Co.  v.  Wimmer  [Kan.]  84  P. 
378.  Court  cannot  say  as  a  matter  of  law 
that  a  stop  of  a  minute  is  sufficient.     Id. 

11.  Moody  V.  Boston  &  M.  R.  Co.,  189  Mass. 
277,  75  N.  E.   631. 
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A  carrier  must  deliver  a  passenger  at  the  usual  station  platform.^^  One  com- 
pelled to  alight  elsewhere  may  recover  for  injuries  if  the  carrier  was  negligent/' 
While  ordinarily  a  carrier  does  not  owe  a  duty  to  extend  personal  assistance  to  a 
passenger  in  alighting  from  a  car,  such  duty  may  exist  under  special  conditions.^* 

§  '^Sl.  Duty  to  persons  other  than  passengers}^ — These  usually  fall  within  the 
category  of  employes  ^^  or  licensees,  trespassers  and  strangers."  Where  one  hoards 
the  train  to  assist  a  passenger  with  the  knowledge  of  the  conductor,  the  carrier  must 
use  ordinary  care  for  his  safety/^  and  to  allow  him  a  reasonable  time  to  get  off,^" 
but  if  his  purpose  it  not  kno^vn  to  the  men  in  charge  of  the  train,  no  duty  to  hold 
arises,^°  nor  is  the  carrier  required  to  exercise  ordinary  care  to  ascertain  such  pur- 
pose.-^ A  carrier  owes  at  least  as  high  a  degree  of  care  to  an  express  messenger  as 
to  its  employes,-^  and  a  contract  between  a  carrier  and  an  express  messenger  exempt- 
ing the  former  from  all  liability  is  void  under  a  statute  prohibiting  common  car- 
riers from  contracting  against  their  negligence. ^^ 

§  32.  Remedies  and  procedure.^^ — A  state  court  has  jurisdiction  of  an  action 
to  recover  a  fare  agreed  to  be  refunded  if  certain  shipments  were  made.^^  Where 
the  basis  of  plaintiff's  cause  of  action  is  the  violation  of  the  duty  imposed  by  law 
upon  common  carriers,  the  action  is  in  tort.^*  Thus,  a  passenger  wrongfully  ejected 
may  recover  in  tort,^^  though  he  may  also  sue  on  the  contract.^®  The  action  for  re- 
fusal to  carry  is  not  local  in  Kentucky.^^  A  claimant  need  not  demand  interest  in 
his  claim  Sled,  and  where  he  recovers  the  amount  of  his  claim  excluding  interest, 


12.  A  passenger  compelled  to  alight  some 
three  hundred  yards  from  the  usual  alight- 
ing- platform  has  a  cause  of  action.  Kinney 
V.  Yazoo  &  M.  V.  R.  Co.  [Tenn.]  92  S.  W.  1116. 
Evidence  held  sufficient  to  go  to  tlie  jury 
upon  the  issue  whether  plaintiff  was  com- 
pelled to  alight  at  an  unusual  place.     Id. 

13.  Evidence  in  action  for  injuries  to  pas- 
senger by  being  compelled  to  alight  else- 
where than  at  station  held  not  to  support 
verdict  for  plaintiff.  St.  Louis  S.  W.  R.  Co. 
V.  Black  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
5.53,  93  S.  W.  1071.  In  action  for  injuries 
consequent  upon  being  carried  beyond  plaint- 
iff's destination,  evidence  of  tlie  undisclosed 
Intention  of  the  conductor  to  hire  a  convey- 
ance was  inadmissible.  Chesapeake  &  O.  R. 
Co.  y.  Lynch   [Ky.]   89  S.  "SV.  517. 

14.  Wet,  muddy,  and  slippery  car  platform 
and  steps.  Flory  v.  San  Antonio  Traction 
Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  772,  89 
S.  W.  278. 

15.  See  5  C.  L.  547. 

le.     See  Master  and  Servant,  6  C.  L,.  521. 

17.  See  Railroads,  6  C.  L.  1194;  Street 
Railways,  6  C.  L.  1556. 

18.  Seaboard  Air  Line  R.  Co.  v.  Bradley 
[Ga.]  54  S.  E.  69.  The  negligence  in  starting 
the  train  before  one  who  is  assisting  pas- 
sengers to  board  has  had  time  to  alight  is 
not  the  proximate  cause  of  an  injury  re- 
ceived while  subsequently  attempting  to 
alight  from  the  moving  train.  Hill  v.  Louis- 
ville &  N.  R.  Co..  124  Ga.  243,  52  S.  E.  651. 

19.  20.  Seaboard  Air  Line  R.  Co.  v.  Brad- 
ley [Ga.]  54  S.  E.  69. 

21.  Seaboard  Air  Line  R.  Co.  v.  Bradley 
[Ga.]  54  S.  E.  69.  Instruction  imposing  such 
duty  held  erroneous.     Id. 

22.  Shannon's  Adm'r  v.  Chesapeake  &  O. 
R.  Co.,  104  Va.  645,  52  S.  E.  376. 

23.  As    under    Code    1904,    p.    668,    §    1294c 


(25).      Shannon's  Adm'r  v.   Chesapeake   &   O. 
R.  Co.,  104  Va.  645,  52  S.  E.  376. 

24.  See  5  C.  L.  548. 

25.  Action  on  contract  and  not  an  attempt 
to  obtain  a  remedy  for  unjust  discrimina- 
tion within  the  interstate  commerce  act.  St. 
Louis  &  S.  R.  Co.  V.  Puterbaugh,  117  111.  App. 
569. 

26.  The  fact  that  he  alleges  a  contract 
when  merely  for  the  purpose  of  establishing 
the  relation  of  carrier  and  passenger  does 
not  make  it  a  contract  action.  Pittsburgh, 
etc.,  R.  Co.  V.  Higgs,  165  Ind.  694,  76  N.  E. 
299. 

27.  Delmonte  v.  Southern  Pac.  Co.  [Cal. 
App.]  83  P.  269.  A  complaint  charging  de- 
fendant with  refusing  to  permit  him  to  ride 
on  a  certain  ticket,  construed  as  sounding 
in  tort  and  not  in  contract.  Pittsburgh,  etc., 
R.  Co.  V.  Coll   [Ind.  App.]   76  N.  E.  876. 

28.  A  complaint  alleging  payment  of  fare 
and  a  promise  by  defendant  to  carry  and  to 
treat  him  properly,  following  with  allega- 
tions of  facts  amounting  to  an  assault,  con- 
strued to  state  action  on  contract.  Busch  v. 
Interborough  Rapid  Transit  Co.,  96  N.  Y.  S. 
747. 

29.  Civ.  Code  Prac.  §  73,  localizing  certain 
actions  against  common  carriers,  does  not 
include  actions  upon  contracts  to  carry  pas- 
sengers. Southern  R.  Co.  v.  Cassell  [Ky.]  92 
S.  W.  281.  Civ.  Code  Prac.  §  72,  providing 
that  actions  against  corporations  on  contract 
may  be  brought  in  the  county  in  which  the 
contract  was  made,  applies  to  an  action 
against  a  railroad  company  for  breach  of  a 
contract  for  the  carriage  of  a.  passenger.  Id. 
Action  against  connecting  carriers  for 
breach  of  contract,  made  by  initial  carrier 
and  subsequently  ratified  by  connecting  car- 
rier, to  carry  passenger  over  both  lines,  held 
properly  brought  in  county  in  which  such 
contract  was  made  by  the  initial  carrier.    Id. 
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he  may  recover  the  penalty  under  24  St.  at  L.  p.  1.'"  By  statute  in  Alabama  a  con- 
BoUdated  street  railway  corporation  becomes  liable  for  the  obligation  of  the  con- 
Btituent  eorporations,^^  and  if  there  be  no  change  of  name,  the  consolidation  does 
not  affect  a  pending  action.^^ 

Pleading. ^^— in  South  Carolina  a  plaintiff  need  not  elect  between  two  causes 
of  actions,  one  for  negligence  under  the  common  law,  and  the  other  for  statutory 
negligence  alleged  jointly.^*  The  relation  of  carrier  and  passenger  must  appear,^-'^ 
but  the  relation  being  alleged,  it  need  not  be  averred  that  defendant  owed  plaintiff 
any  duty.^"^  A  complaint  must  specify  in  what  the  negligence  of  the  defendant  con- 
sisted,^^" but  need  not  specify  the  negligent  acts  which  caused  the  injury,^^  nor  al- 


so. Abrahams  v.  Columbia,  etc.,  R.  Co. 
[S.  C]   53  S.  E.  879. 

31.  Code  1896,  §  1204.  Birmingham  R., 
Lig-ht  &  Power  Co.  v.  Enslen  [Ala.]  39  So.  74. 

33.  Birmingham  R.,  Light  &  Power  Co.  v. 
Enslen  [Ala.]  39  So.  74.  If  a  different  corpo- 
rate name  be  assumed,  then  the  pending  ac- 
tion must  be  prosecuted  in  the  new  name.    Id. 

33.  See  5  C.  L.  548. 

34.  Rountree  v.  Atlantic  Coast  Line  R.  Co. 
[S.  C]  53  S.  E.  424. 

35.  A  complaint,  alleging  that  plaintiff 
took  passage  at  a  certain  place  to  be  car- 
ried to  another  designated  point,  sufficiently 
charges  the  relation  of  carrier  and  passen- 
ger. Indiana  Union  Traction  Co.  v.  McKin- 
ney  [Ind.  App.]  78  N.  E.  203.  A  complaint 
alleging  that  plaintiff  was  a  passenger  on 
the  train  at  the  time  of  the  accident  is  not 
bad  for  failing  to  state  where  he  was  at  the 
time,  though  probably  subject  to  a  motion 
to  make  more  specific.  Southern  R.  Co.  v. 
Roach  [Ind.  App.]  78  N.  B.  201.  A  complaint 
alleging  that  the  injury  was  received  while 
boarding,  but  failing  to  state  that  It  was  at 
a  usual  or  customary  place  for  receiving 
passengers,  or  that  decedent  was  invited  or 
knowingly  permitted  to  board,  does  not  show 
the  relation  of  carrier  and  passenger.  Smith 
V.  Birmingham  R.,  Light  &  Power  Co.  [Ala.] 
41  So.  307.  Sufficient  if  it  alleges  facts  from 
which  the  conclusion  that  petitioner  was  a 
passenger  may  be  drawn.  Chicago  Union 
Traction  Co.  v.  O'Brien,  117  111.  App.  183.  An 
allegation  that  plaintiff  was  "a  passenger  on 
defendant's  railway"  sufficiently  shows  the 
relation  of  carrier  and  passenger.  Birming- 
ham R.,  Light  &  Power  Co.  v.  Adams  [Ala.] 
40  So.  385. 

36.  Properly  inferred  from  the  facts  al- 
leged. Birmingham  R.,  Light  &  Power  Co.  v. 
Adams  [Ala.]  40  So.  385. 

37.  An  allegation  that  there  were  certain 
apertures,  projections,  and  defects  in  the 
step,  the  nature  whereof  is  unknow^n  to 
plaintiff,  etc.,  amounts  merely  to  a  general 
allegation  of  negligence  and  is  insufficient. 
Wilbur  V.  Rhode  Island  Co.   [R  L]   61  A.  601. 

38.  Hamilton  v.  Metropolitan  St.  R.  Co., 
114  Mo.  App.  504,  89  S.  W.  893.  An  aUegation 
that  defendant  negligently  "left"  a  banana 
peeling  on  the  car  floor  is  sufficient  without 
an  allegation  that  it  was  negligently  per- 
mitted to  remain  for  a  certain  time,  as 
would  have  been  necessary  if  some  one  else 
had  thrown  it  there.  Dallas  Consol.  Elec.  St. 
R.  Co.  V.  Black  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  897,  89  S.  W.  1087.  In  an  action  under 
Rev.  St.  1899,  §  2864,  providing  that  railroad 
shall    pay    $5,000    for    every    passenger    who 


shall  die  from  any  injury  resulting  from  or 
occasioned  by  the  negligence,  etc.,  of  any  of- 
ficer, agent,  servant,  or  employe  running  or 
managing  any  train,  etc.,  it  is  only  necessary 
to  allege  generally  the  collision  in  which  de- 
ceased was  killed,  and  that  such  collision 
was  occasioned  by  reason  of  the  negligence 
and  unskilfulness  of  those  operating  and 
managing  the  train,  and  that  the  injuries 
and  death  were  caused  thereby,  and  it  is  not 
essential  to  allege  the  particular  acts  of  any 
particular  servant  or  employe  which  occa- 
sioned the  collision.  Anderson  v.  Missouri 
Pac.  R.  Co.   [Mo.]   93  S.  W^  394. 

Sufficiency  o£  particnlar  averments  of  neg- 
ligence: Complaint  held  insufficient  to  charge 
negligence  in  tlie  maintenance  of  the  plat- 
form or  in  the  stopping  of  the  car  beyond  the 
platform,  but  the  other  allegations  of  negli- 
gence held  sufficient.  Indiana  Union  Trac- 
tion Co.  V.  Jacobs  [Ind.]  78  N.  E.  325.  Alle- 
gations that  the  platform  upon  which  plaint- 
iff attempted  to  alight  "was  »  •  •  located 
too  far  from  the  step  of  ♦  *  *  the  coach" 
and  that  "the  distance  *  •  *  was  more 
than  an  ordinary  step,"  held  mere  conclu- 
sions. Seaboard  Air-Line  R.  Co.  v.  Olsen,  123 
Ga.  612,  51  S.  E.  591.  A  complaint  charging 
that  defendant  negligently  approached  a 
ST»-itch  at  a  dangerous  rate  of  speed  and  neg- 
ligently ran  into  such  switch  at  such  dan- 
gerous rate  of  speed,  whereby  the  car  left  the 
track,  sufficiently  alleges  negligence  (Indi- 
ana Union  Traction  Co.  v.  McKinney  [Ind. 
App.]  78  N.  E.  203),  and  it  also  sufficiently 
alleges  the  negligent  derailment  of  the  car 
(Id.).  A  complaint  charging  that  defend- 
ant kept  a  car  inspector  at  a  certain  place, 
whose  duty  it  was  to  inspect  the  cars,  is  not 
fatally  defective  in  failing  to  allege  that  the 
car  was  ever  at  such  place.  Soutliern  R.  Co. 
V.  Roach  [Ind.  App.]  77  N.  E.  606;  Id.  [Ind. 
App.]  78  N.  E.  201.  A  complaint  alleging 
^•anton  negligence  in  that  the  ear  Tvas  sud- 
denly started  while  plaintiff  was  alighting, 
which  fact  was  known  to  defendant's  agents 
or  some  of  them,  is  insufficient  in  that  it 
does  not  allege  that  the  agents  wiio  started 
the  car  had  knowledge.  Birmingham  R., 
Light  &  Power  Co.  v.  Bennett  [Ala.]  39  So. 
565.  A  complaint  in  justice  court  alleging 
that  plaintiff  was  thrown  and  injured  by 
reason  of  the  starting  of  defendant's  car 
while  he  was  attempting  to  board  with  in- 
tent to  become  a  passenger  is  sufficient.  Barr 
V.  St.  Louis  &  S.  R  Co.,  114  Mo.  App.  425,  90 
S.  "\V.  107.  A  complaint  alleging  that  the 
conductor  bade  plaintiff  to  get  upon  the 
train  and  then,  although  he  knew  that 
plaintiff    was    a    one-armed    man,    gave    the 


7  Cur,  La-w. 


CAEEIEES   [OF  PASSEXGEES]   §  33. 


589 


lege  in  detail  the  maimer  in  which  the  accident  happened.'*  A  general  averment 
of  negligence  is  usually  deemed  sufficient,*"  and  on  the  other  hand,  aveiment  of  facts 
raising  a  presumption  of  negligence  has  been  held  good  without  a  general  averment 
of  negligence,*^  but  an  averment  of  facts  not  amounting  to  negligence  in  law  b  bad 
without  a  general  averment.*^  Where  the  negligence  charged  is  the  ejection  of  a 
helpless  passenger  in  a  dangerous  place,  the  complaint  need  not  allege  c^iise  of  the 
helpless  condition,*^  nor  must  the  motive  of  the  ejectors  be  alleged.^*  The  place  of 
the  accident  must  be  alleged,*^  but  an  amendment  in  respect  thereto  does  not  change 
the  cause  of  action.*®  The  negligent  servant  need  not  be  particularly  designated.*^ 
A  petition  seeking  to  recover  for  being  required  to  ride  in  the  negro  conipartrsent 
must  allege  that  plaintiff  was  not  a  negro.*^  Inconsistent  allegations  as  to  cause  of 
accident  has  been  held  not  fatal  where  either  alleged  eanse  would  support  the  ac- 
tion.*^   A  contract  limiting  the  defendant's  liability  must  be  specially  pleaded  unless 


signal  to  start,  sufflcisntly  alleges  negli- 
gence as  against  a  demurrer.  Talbsrt  v, 
Charleston  &  W.  C.  R.  Co.,  72  S.  C.  137.  51 
S.  E.  564.  An  amendment  charging  that  the 
car  was  started  with  a  sudden  and  violent 
jerk  as  plaintiff  was  transferring  is  not  ob- 
jectionable as  not  alleging  the  cause  of  the 
jerk.  Georgia  R.  &  Elec.  Co.  v.  Reeves,  123 
Ga.  697,  51  S.  E.  SIO.  Xn  allegation  that  "said 
jerk  of  said  car  was  caused  by  defendant's 
servants  and  agents  in  charge  of  faid  car" 
Is  not  objectionable  as  not  conHscting  de- 
fendant with  the  negligence.  Id.  A  com- 
plaint alleging  that  plaintiff,  who  iad  en- 
tered the  train  to  sissist  a  passenger,  w.as  in- 
jured by  a  sudden  jerk  while  attempting  to 
alight  does  not  cl~ar?e  cegiigance  in  absence 
of  an  allegation  that  defendant  had  knowl- 
edge that  hs  was  alighting.  Hill  v.  Louis- 
ville «&  N.  R.  Co.,  124  Ga.  243,  62  S.  E.  iJSl. 
Complaint  held  good  as  against  objections 
that  it  failed  to  allege  negligence,  that  the 
car  was  started  while  plaintiff  was  alighting, 
that  the  car  stopped  to  discharge  passengers, 
that  the  place  was  a  regular  stopping  place 
for  discharging  passengers,  and  that  defend- 
ant's servants  had  notice  that  plaintiff  was 
alighting.  Birminghain  R.,  Liglit  &  Power 
Co.  V.  Handy  [Ala.]  39  So.  917.  A  complaint 
charging  wrongful  ejectment  of  plaintiff's 
intestate  from  a  moving  train  and  not  -wran- 
ton  and  wilful  ejectment,  need  not  allege 
consciousness  of  results.  Louisville  &  N.  R. 
Co.  V.  Perkins  [Ala.]  39  So.  305.  An  amend- 
ment charging  an  additional  act  of  negli- 
gence, when  construed  with  the  amended 
pleading,  held  to  sufficiently  show  the  rela- 
tion of  the  negligence  to  the  injury.  Georgia 
R.  &  Elec.  Co.  V.  Reeves,  123  Ga.  697,  51  S.  E. 
610. 

39.  A  petition  alleging  that  defendant  per- 
mitted a  live  wire  to  be  suspended  from  the 
roof,  and  continuing,  "believing  such  wire  to 
be  a  rope,  plaintiff's  hand  came  in  contact 
therewitli,"  is  not  defective  for  failing  to  al- 
lege how  and  why  plaintiff's  hand  came  in 
touch  witli  it.  Hopkins  v.  Michigan  Traction 
Co.  [Mich.]  13  Det.  Leg.  N.  254,  107  N.  W.  909. 
A  declaration  alleging  that  defendant  negli- 
gently and  unskillfuUy  conducted  itself  in 
managing  the  said  railroad  and  the  car  and 
train,"  etc.,  sufficiently  particularizes  the 
negligence,  specially  in  view  of  Code  Pub. 
Gen.  Laws  1904,  art.  75,  §  24,  subd.  36.    Phila- 


AUen,  102  Md.  110, 
Co.. 


felphia,  B.  &  W.  R.  Co. 
^2  A.  245. 

40.  Hamilton    v.    Metropolitan    St. 
114  Mo.  App.  504,  89  S.  ^V.  S93. 

41.  A  petition  alleging  facts  which  "war- 
rant the  presumption  of  negligence  is  suffi- 
cient, at  least  to  sustain  an  amendment  in- 
serting a  direct  charge  ofnegliger.ee.  Keeton 
V.  St.  t.ouls.  etc.,  R.  Co.,  116  ilo.  App.  281,  92 
S.  W.  512. 

42.  An  allegation  that  the  track  was  a 
foot  higher  than  the  surface  of  the  -street  is 
not  an  allegation  that  the  track  was  not 
even  with  level  of  the  street  ab  required  by 
Burn's  Ann.  St.  1901.  |  54^4.  InSlanapolis 
Traction  &  Terminal  Co.  v.  Tr-mall  [Ind. 
App.]  77  N.  E.  357.  An  alUgiH.on  that,  al- 
though it  was  three  feet  from  the  lower  step 
to  the  ground,  defendant  ?nn»lehed  no  extra 
step  does  not  allege  negligence.     Id. 

43.  44,  Macon,  etc.,  R.  Co.  v.  Moore  [Ga.] 
54  S.  E.  700. 

45.  A  complaint  alleging  that  plaintiff'3 
intestate  was  ejected  "near  a  trestle  and  al- 
most in  the  yards  of  the  said  railroad  com- 
pany *  ♦  *  in  or  near  a  swamp  in  the  city 
of  Macon,"  sufficiently  identifies  the  place  of 
expulsion.  Macon,  etc.,  R.  Co.  v.  Moore  [Ga.] 
54  S.  E.  700. 

46.  An  amendment  changing  the  location 
of  the  accident  to  conform  to  the  proof  is  not 
objectionable  as  changing  the  cause  of  ac- 
tion. Georgia  R.  &  Elec.  Co.  v.  Reeves,  123 
Ga.  697,  51  S.  E.  610. 

47.  An  allegation  that  before  entering  the 
train  plaintiff  asked  the  employes  in  charge 
thereof  if  it  would  stop  at  Buda,  sufficiently 
designates  the  employes.  International  &  G. 
N.  R.  Co.  v.  Hessler  [Tex.  Civ.  App.]  95  S.  W. 
40.  A  complaint  alleging  that  plaintiff's  in- 
testate was  killed  through  the  negligence  of 
defendant's  servants  Is  sufficient  without  al- 
leging what  particular  servants  were  negli- 
gent (Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298,  39  So.  207),  or  what  their  duties 
were  (Id.). 

48.  Wolfe  V.  Georgia  R.  &  Elec.  Co.,  124 
Ga.  693,  53  S.  E.  239. 

49.  An  averment  that  the  wreck  was 
caused  by  defective  ties  followed  by  an  aver- 
ment that  the  train  left  the  track  because  of 
a  broken  wheel,  while  inconsistent,  do  not 
make  the  complaint  bad.     Southern  R.  Co.  v. 
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plaintiff's  complaint  shows  that  he  assumed  the  risk.'"  Contributory  negligence 
must  be  alleged  with  the  same  particularity  as  is  required  of  allegations  of  negli- 
gence.'^^ 

Issues,  proof,  and  rariance.^^ — Where  several  grounds  of  negligence  are  alleged 
it  is  not  necessary  that  plaintiff  prove  them  all.°^  As  in  other  cases  all  material 
averments  of  the  complaint  ^*  must  be  proved  substantially  as  alleged,^^  but  slight 
variance  may  be  disregarded  ^®  or  cured  by  amendment.^^    The  better  rule  is  that  the 


Roach    [Ind.    App.]    77    N.    E.    606;    Id.    [Ind. 
App.]  78  N.  E.  201. 

50.  Pittsburgh,  etc.,  R.  Co.  v.  Hig-gs,  165 
Ind.  694,  76  N.  E.  299. 

51.  In  an  action  for  the  death  of  a  pas- 
senger, a  plea  that  the  decedent  was  guilty 
of  contributory  negligence  in  that  he  alighted 
from  a  moving  train  in  the  night  time  with- 
out requesting  it  to  stop  is  bad  as  it  does 
not  charge  negligence.  Kansas  City,  etc.,  R. 
Co.  V  Matthew,  142  Ala.  298,  39  So.  207.  Al- 
legation in  answer  that  defendant  "proinul- 
Sisited  a  rule"  prohibiting  passengers  from 
riding  on  the  engine  held,  in  the  absence  of 
a  special  exception,  to  be  equivalent  to  an 
allegation  that  rule  vrs-s  promulgated  and 
was  enforced,  and  hence  to  raise  issue  as  to 
whether  rule  was  in  existence  when  accident 
occurred,  rendering  admissible  evidence  tend- 
ing to  show  that  rule  was  not  in  force,  in 
view  of  Rev.  St.  1895,  art.  1193,  providing 
that  it  shall  not  be  necessary  for  plaintiff  to 
deny  special  defenses.  Missouri,  etc.,  R.  Co. 
V.  Avis  [Tex.]  15  Tex.  Ct.  Rep.  756,  93  S.  W. 
424. 

52.  See  5  C.  L.  549. 

53.  Cain  v.  Atlantic  Coast  Line  R.  Co.  [S. 
C]  54  S.  E.  244.  Proof  of  the  spreading  of 
the  rails  from  any  one  cause  alleged  is  suffi- 
cient. Whipple  V.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  905,  106  N.  W.  690. 

54.  One  riding  on  a  through  ticket  need 
not  prove  the  exact  amount  received  by  the 
road  sued  for  injuries,  even  though  a  specific 
amount  is  alleged.  Pittsburgh,  etc.,  R.  Co. 
v.  Higgs,  165  Ind.  694,  76  N.  E.  299.  Although 
the  petition  alleged  that  plaintiff  was  injured 
by  cinders  negligently  emitted  from  the  en- 
gine "coming  through  a  door  opened  by  the 
conductor,"  the  allegation  as  to  the  opening 
of  the  door  is  mere  inducement  and  need  not 
be  submitted.  St.  Louis  S.  W.  R.  Co.  v.  Parks 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  232,  90  S.  W. 
343.  An  allegation  that  the  car  had  stopped 
when  plaintiff  attempted  to  board  was  mere 
matter  of  Inducement,  the  negligence  being 
in  starting  the  car  (Forrester  v.  Metropoli- 
tan St.  R.  Co.,  116  Mo.  App.  37,  91  S.  W.  401). 

55.  Hamilton  V.  Metropolitan  St.  R.  Co., 
114  Mo.  App.  504,  89  S.  W.  893;  Waller  v. 
Wilmington  City  R.  Co.  [Del.  Super.]  61  A. 
874.  Under  a  complaint  pleaded  on  the  theory 
that  plaintiff  was  injured  by  the  sudden 
starting  of  the  car  after  it  has  come  to  a 
stop,  recovery  cannot  be  had  where  the  proof 
shows  that  she  attempted  to  alight  from  the 
moving  car.  Goldstein  v.  Metropolitan  St.  R. 
Co.,  98  N.  Y.  S.  862.  In  action  for  injuries  to 
passenger  who  jumped  from  car  to  avoid  im- 
pending collision,  held  no  variance  between 
allegation  that  wreck  was  in  plain  view  of 
plaintiff  and  of  defendant's  servants,  and 
proof  that  they  had  knowledge  of  it.  Mc- 
Manus  v.  Metropolitan  St.  R.  Co.,  116  Mo. 
App.   110,  92  S.  W.  176.     Where  plaintifC  al- 


leges entry  on  the  train  at  V.  In  good  faith 
as  a  passenger,  with  the  tender  of  the  proper 
fare,  and  his  subsequent  ejection,  he  cannot 
recover  on  the  theory  that  he  was  a  pur- 
chaser and  holder  of  a  ticket  which  he  in 
good  faith  believed  entitled  him  to  transpor- 
tation from  an  earlier  station  to  his  destina- 
tion. Gulf,  etc.,  R.  Co.  V.  Riney  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  804,  92  S.  W.  54.  Proof 
that  plaintiff  was  injured  while  attempting 
to  alight  constitutes  a  fatal  variance  where 
the  complaint  alleges  that  she  was  hurled 
from  her  seat  by  running  the  car  around  a 
curve  at  negligent  rate  of  speed.  Scheu  v. 
Union  R.  Co.,  98  N.  Y.  S.  278.  AVhere  plaintiff 
alleges  that  the  car  had  come  to  a  standstill, 
and  the  proof  shows  that  he  attempted  to 
board  while  it  was  still  moving,  there  is  a 
fatal  variance.  Wainwright  v.  Interurban 
St.  R.  Co.,  48  Misc.  645,  96  N.  Y.  S.  114.  Where 
the  petition  alleges  negligence  in  starting 
the  car  after  it  had  come  to  a  stop  and  wiiile 
plaintiff  was  alighting,  and  the  proof  shows 
that  injury  was  received  while  attempting  to 
alight  while  the  car  was  still  in  motion,  there 
is  a  fatal  variance.  Edelman  v.  Interurban 
St.  R.  Co.,  95  N.  Y.  S.  527.  Where  in  an  ac- 
tion the  wrong  complained  of  was  causing 
plaintiff  to  get  off  before  reaching  his  desti- 
nation, proof  that  plaintiff  was  a  passenger 
and  entitled  to  be  carrier  to  a  certain  sta- 
tion and  was  w^rongfully  put  off  before 
reaching  his  destination,  is  not  a  fatal  vari- 
ance. Louisville  &  N.  R.  Co.  v.  Quinn  [Ala.] 
39  So.  756.  Proof  of  a  defective  axle  will  not 
sustain  a  verdict  w^here  the  negligence  al- 
leged was  a  broken  wheel.  Southern  R.  Co.  v. 
Roach   [Ind.   App.]    77  N.  E.  606. 

56.  The  proving  of  a  contract  in  an  action 
sounding  in  tort  is  not  a  variance  where  its 
purpose  is  to  establish  ihe  relation  of  carrier 
and  passenger.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Teeters  [Ind.]  77  N.  E.  599.  Since  a  petition, 
alleging  the  purchase  of  a  ticket,  but  that 
defendant's  conductor  in  violation  of  plaint- 
iff's rights  as  a  passenger  forced  him  to 
leave  the  train,  set  up  a  cause  of  action  in 
contract  and  not  in  tort,  there  was  no  fatal 
variance  between  the  pleading  and  proof 
that  through  the  negligence  of  a  prior  con- 
ductor the  ticket  had  been  so  punched  as  to 
render  it  useless  at  the  time  plaintiff  was 
ejected,  and  tnat  the  conductor  believed  it  to 
be  his  duty  to  reject  the  ticket.  Southern  R. 
Co.  V.  Hawkins  [Ky.]  89  S.  W.  258.  There 
was  no  material  variance  where  the  petition 
stated  the  place  of  an  accident  to  a  passen- 
ger to  be  "at  or  near"  a  certain  point  and 
the  evidence  showed  it  to  be  fifteen  or  more 
feet  west  of  that  point.  McCaffery  v.  St. 
Louis  &  M.  R.  Co.,  192  Mo.  144,  90  S.  W.  816. 
Where  the  complaint  stated  that  a  street  car 
stopped  at  the  east  side  of  a  crossing;  and 
that  by  reason  of  defendant's  negligence 
plaintiff    was    injured    while    attempting    to 
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contract  of  carriage  need  not  be  proved  strictly  as  laid  when  pleaded  in  a  tort  wise  ac- 
tion only  to  show  that  plaintiff  was  a  passenger,  but  the  contrary  has  recently  been 
held.^» 

Presumptions  and  burden  of  proof. ^^ — The  burden  of  proving  negligence  is  on 
the  plaintiff  '^'^  and  the  burden  of  proving  contributory  negligence  is  generally  on  de- 
fendant. Contributory  negligence  must  be  established  by  a  preponderance  of  the 
evidence,®^  and  such  burden  does  not  shift  on  proof  of  facts  raising  a  presumption.®- 
Proof  of  an  accident  raising  a  presumption  of  negligence  imposes  upon  the  carrier 
the  burden  of  rebutting  it,  and  he  may  do  so  by  plaintiff's  evidence  or  bv  affirmative 
evidence.^^  Defendant  may  meet  a  presumtion  with  evidence  only  sufficient  to 
make  it  equally  probable  that  it  was  not  due  to  negligence.'*  The  burden  of  prov- 
ing negligence  rests  upon  plaintiff  throughout  the  trial."  By  application  of  tbe 
doctrine  of  res  ipsa  loquitur  a  presumption  of  negligence  arises  from  the  fact  of  col- 
lision/' or  derailment,"  or  from  any  extraordinary  act  in  the  operation  of  the  car,'^ 


alig-ht,  It  was  immaterial  whether  the  evi- 
dence showed  that  the  car  stopped  at  the 
east  or  west  side  of  the  crossing.  Paris 
Transit  Co.  v..  Alexander  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  392,  90  S.  W.  1119.  There  is  no 
fatal  variance  between  a  complaint  alleging 
that  the  decedent  was  violently  thrown  from 
the  train  and  injured,  and  proof  that  he  vol- 
untarily stepped  from  the  moving  train  and 
lost  his  footing  and  was  thrown  down. 
Kansas  City,  etc.,  R.  Co.  v.  Matthews,  142 
Ala.  298,  39  So.  207.  There  is  no  variance  be- 
tween a  declaration  charging  that  the  train 
was  operated  by  servants  of  defendant  and 
proof  that  it  was  controlled  by  servants  of 
another  company,  which  is  an  agent  of  de- 
fendant. Chicago  Terminal  Transfer  R.  Co. 
V.  Young,  118  111.  App.  226.  Proof  held  not  to 
make  a  case  within  the  averments  of  the 
complaint.  Dolbee  v.  Detroit,  etc.,  R.  Co. 
[Mich.]  108  N.  W.  99.  There  is  no  variance 
between  an  allegation  that  after  the  train 
had  stopped  and  while  plaintiff  was  alight- 
ing it  was  suddenly  and  negligently  started 
with  a  jerk,  and  proof  that  the  sudden  jerk 
occurred  before  the  train  had  come  to  a  full 
stop,  the  gist  of  the  negligence  being  the 
sudden  jerking.  Hopkins  v.  Chicago,  etc.,  R. 
Co.   [Wis.]   107  N.  Vv".  330. 

57.  Where  plaintiff  alleged  negligence  In 
starting  the  train  with  a  sudden  jerk  after  it 
had  come  to  a  stop,  and  the  proof  showed 
that  the  jerk  occurred  before  coming  to  a 
standstill,  plaintiff  was  entitled  to  amend  to 
conform  to  the  proof,  the  latter  issue  being 
fully  litigated.  Hopkins  v.  Chicago,  etc.,  R. 
Co.   [Wis.]   107  N.  W.   330. 

58.  Allegation  of  passage  on  street  car  be- 
tween certain  streets,  and  proof  that  it  be- 
gan and  ended  one  block  later,  the  place  of 
the  tort  being  included  in  either  case.  Lake 
St.  El.   R.   Co.  V.  Collins,   118  111.  App.   270. 

59.  See  5  C.  L.  549. 

60.  The  burden  of  proving  negligence  rests 
upon  the  plaintiff  throughout  the  case.  Lin- 
coln Traction  Co.  v.  Shepherd  [Neb.]  107  N. 
W.  764.  The  fact  that  the  opening  of  the 
gate  raised  a  presumption  of  negligence  did 
not  shift  the  burden  from  plaintiff  to  prove 
negligence.  Greer  v.  Union  R.  Co.,  99  N.  T.  S. 
428.  Plaintiff  in  personal  injury  action  must 
make  out  his  case  by  a  preponderance  of  the 
evidence.  Domenico  v.  El  Paso  Elec.  R.  Co. 
[Tex.   Civ.   App.]    14   Tex.   Ct.   Rep.   154,    90   S. 


W.  60.  One  relying  upon  the  existence  of  cer- 
tain facts  to  raise  a  presumption  of  negli- 
gence has  the  burden  of  establishing  those 
facts.  Lincoln  Traction  Co.  v.  Shepherd 
[Neb.]  107  N.  W.  764.  "U-here  the  issue  is 
whether  or  not  the  car  was  negligently 
started  while  plaintiff  was  alighting,  the 
burden  is  upon  plaintiff.  Id.  Plaintiff  must 
prove  negligence  by  a  preponderance  of  evi- 
dence where  the  accident  does  not  raise  a 
presumption  of  negligence.  Chicago  Union 
Traction  Co.  v.  Mee,  218  111.  9,   75  N.  E.  800. 

61.  El  Paso  Elec.  R.  Co.  v.  Kitt  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  344.  90  S.  W.  678.  Not 
by  a  "preponderance  of  the  evidence  to  the 
satisfaction  of  the  jury"     Id. 

Note:  The  rule  as  to  the  burden  of  proving 
contributory  negligence  varies  in  the  several 
states,  and  this  conflict,  which  is  in  no  man- 
ner peculiar,  to  actions  against  carriers,  is 
more  fully  illustrated  in  the  cases  cited  in 
the  topic.  Negligence,  6  C.  L.  773    [Ed.]. 

62.  Dean  v.  Tarrytown,  etc.,  R.  Co.,  99 
N.  Y.  S.  250. 

63.  Metropolitan  St.  Pc  Co.  v.  Warren 
[Kan.]   86  P.   131. 

64.  Omaha  St.  R.  Co.  v.  Boesen  [Neb.]  105 
N.  W.  303. 

65.  Does  not  shift  upon  proof  of  derail- 
ment. Omaha  St.  R.  Co.  v.  Boesen  [Neb.]  105 
N.  W.  303.  Proof  of  a  derailment  raises  a 
presumption  of  negligence.     Id. 

66.  Proof  of  a  collision  raises  a  presump- 
tion of  negligence.  Elgin,  A.  &  S.  Traction 
Co.  V.  Wilson,  217  111.  47,  75  N.  E.  436.  That 
a  car  was  allowed  to  run  into  the  one  on 
which  plaintiff  was  a  passenger,  held  prima 
facie  proof  of  negligence.  Haas  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  90  S.  W.  1155.  One 
who  is  killed  while  riding  on  the  running 
board  may  invoke  the  presumption.  Abel  v. 
Northampton  Traction  Co.,  212  Pa.  329,  61 
A.  915.  Evidence  of  collision  of  two  cars 
controlled  by  defendant  casts  upon  it  the 
burden  of  disproving  negligence.  O'Clair  v. 
Rhode  Island  Co.   [R.  I.]   63  A.  238. 

CoIliii«ion  Tvith  vehicle  of  third  per-son;  No 
presumption  of  negligence  where  street  car 
collides  with  a  wagon.  Chicago  Union  Trac- 
tion Co.  V.  Mee,  218  111.  9,  75  N.  E.  800.  No 
presumption  where  car  collided  ■with  a  fire 
engine.  Wolf  v.  Chicago  Union  Traction  Co., 
119  111.  App.   481.     Proof  of  collision  between 
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or  from  any  defect  in  the  carrier's  facilities  ^®  when  shown  to  have  proximately  caused 
the  accident/"  and,  generally,  the  happening  of  an  injurious  accident  raises  a  pre- 


street  car  and  truck  raises  a  presumption  of 
neglig-ence  on  the  part  of  the  carrier. 
Houghton  V.  Market  St.  R.  Co.  [Cal.  App.]  82 
P.  972. 

67.  Davis  V.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  989,  93  S.  W.  222; 
Western  Maryland  R.  Co  v  Shivers,  101  Md. 
S&l,  61  A.  618.  In  the  absence  of  any  ex- 
planation of  the  cause  of  a  derailment 
wherein  a  passenger  is  injured,  it  is  pre- 
sumed that  it  was  caused  by  the  negligence 
of  the  carrier.  Galveston,  etc.,  R.  Co.  v. 
Green  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  611, 
91  S.  W.  380.  A  passenger  establishes  a 
prima  facie  case  by  showing  that  the  in- 
juries sued  for  were  caused  by  the  derail- 
ment and  overturning  of  the  train  in  which 
he  was  a  passenger.  Illinois  Cent.  R.  Co.  v. 
Porter  [Tenn.]  94  S.  W.  666.  The  presump- 
tion of  negligence  arising  from  such  a  show- 
ing is  not  conclusive,  but  may  be  rebutted 
by  showing  that  the  injury  arose  from  an 
unavoidable  accident,  or  an  occurrence  which 
could  not  have  been  prevented  by  the  high- 
est applicable  degree  of  care  and  .foresight. 
Id.  Proof  of  derailment  raises  a  presump- 
tion of  negligence.  Indiana  Union  Traction 
Co.  V.  McKinney  [Ind.  App.]  78  N.  E.  203. 
The  happening  of  a  wreck  raises  a  presump- 
tion of  negligence  (Southern  Pac.  Co.  v.  Cavin 
[C.  C.  A.]  144  F.  348),  and  places  the  burden 
on  the  defendant  to  disprove  negligence 
(Id.).  Derailment  raises  a  presumption  of 
negligence.  Cincinnati,  I.  &  W.  R.  Co.  v.  Bra- 
vard  [Ind.  App.]  76  N.  E.  899.  Proof  of  de- 
railment makes  prima  facie  case  of  negli- 
gence. Brown  v.  Yazoo  &  M.  V.  R.  Co.  [Miss.] 
41  So.  383. 

68.  Proof  that  plaintiff  was  thrown  by  a 
"sudden"  jerk  raises  a  presumption  of  negli- 
gence. Lomas  v  New  York  City  R.  Co.,  97 
N.  Y.  S.  658.  Proof  of  premature  starting  of 
a  car  raises  a  presumption  of  negligence, 
even  though  it  is  not  shown  that  the  con- 
ductor gave  the  signal  to  start.  Gregorio  v. 
New  York  City  R.  Co.,  97  N.  Y.  S.  373.  Proof 
that  the  car  was  started  with  a  jerk  while 
plaintiff  was  alighting  makes  a  prima  facie 
case  and  imposes  the  burden  upon  defendant 
to  disprove  negligence.  Joyce  v.  Los  Angeles 
R.  Co.,  147  Cal.  274,  82  P.  204.  Proof  that 
plaintiff  was  injured  while  alighting  from 
the  car  by  a  sudden  forward  jerk  is  sufficient 
to  raise  a  presumption  of  negligence  with- 
out proof  of  cause  of  such  jerk.  Renfro  v. 
Fresno  City  R.  Co.  [Cal.  App.]  84  P.  357.  Evi- 
dence that  cinders  from  the  size  of  a  pin 
head  to  that  of  a  pea  escaped  from  the  en- 
gine and  injured  a  passenger  on  the  tenth 
car  makes  a  prima  facie  case  of  negligence, 
either  in  not  having  a  suitable  spark  ar- 
rester or  In  handling  the  engine.  St.  Louis 
S.  W.  R.  Co.  V.  Parks  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  232,  90  S.  W.  343.  Proof  of  sudden 
starting  of  the  car  while  a  passenger  is 
alighting,  resulting  in  injury,  raises  a  pre- 
sumption of  negligence.  Paul  v.  Salt  Lake 
City  R.  Co.  [Utah]  83  P.  563.  Where  a  stop- 
ping car  is  started  with  a  sudden  jerk  throw- 
ing a  passenger,  a  presumption  of  negligence 
arises.  Griffin  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]  82  P.  1084.  Proof  of  a  premature 
starting  of  the  car  while  a  passenger  is 
alighting    raises     a    presumption     of    negli- 


gence. Cody  v.  Market  St.  R.  Co.  [Cal.]  82 
P.  666.  The  sudden  starting  with  a  jerk  of 
the  car  will  raise  a  presumption  of  negli- 
gence. Lincoln  Traction  Co.  v.  Shepherd 
[Neb.]  107  N.  W.  764.  Proof  of  an  unusual 
explosion  in  the  controller  box  of  a  street 
car  raises  a  presumption  of  negligence.  Ger- 
man V.  Brooklyn  Heights  R.  Co.,  107  App. 
Div.  354,  95  N.  Y.  S.  112.  Proof  of  a  sudden 
jerk  of  the  car  does  not  of  itself  raise  a  pre- 
sumption of  negligence.  Flynn  v.  Interbor- 
ough  Rapid  Transit  Co.,  48  Misc.  529,  96  N. 
Y.  S.  259.  Mere  falling  of  a  window  in  a 
street  car  raises  no  presumption  of  negli- 
gence. Strembel  v.  Brooklyn  Heights  R.  Co., 
110  App.  Div.  23,  96  N.  Y.  S.  903.  The  fact 
that  plaintiff  was  injured  by  a  sudden  jolt 
of  the  train  makes  a  prima  facie  case. 
Evansville  &  T.  H.  R.  v.  Mills  [Ind.  App.]  77 
N.  E.  60S.  Turning  out  of  the  lights  while  a 
passenger  is  aligliting  resulting  in  an  injury, 
raises  the  statutory  presumption  of  negli- 
gence. As  an  injury  resulting  from  the  run- 
ning of  the  cars  within  Civ.  Code  1895, 
§  2321,  and  also  damage  done  by  an  agent 
within  same  act.  Georgia  R.  &  Elec.  Co.  v. 
Reeves,  123  Ga.  697.  51  S.  E.  610.  Evidence 
that  the  car  caine  to  a  sudden  stop  and  an 
iron  came  up  through  the  seat,  injuring  the 
plaintiff,  raises  a  presumption  of  negligence. 
Hebblethwaite  v.  Old  Colony  St.  R.  Co. 
[Mass.]   78  N.  B.  477. 

69.  Proof  that  plaintiff  was  injured  by 
stepping  into  an  unguarded  trolley  pole  hole 
in  tlie  path  used  by  passengers  transferring 
establishes  a  prima  facie  case.  Colorado 
Springs,  etc.,  R.  Co.  v.  Petit  [Colo.]  86  P.  121. 
Falling  of  a  device  to  register  fares  raises  a 
presumption  of  negligence.  Weir  v.  Union 
R.  Co.,  98  N.  Y.  S.  268.  Blowing  out  of  the 
controller  of  a  street  car  raises  a  presump- 
tion of  negligence.  Firebaugh  v.  Seattle 
Elec.  Co.,  40  Wash.  658,  82  P.  995.  Where  the 
deck  of  a  boat  falls  while  a  passenger  is 
rightfully  upon  it,  the  law  presumes  negli- 
gence. Instruction  approved.  Evers  v.  Wig- 
gins Ferry  Co.,  116  Mo.  App.  130,  92  S.  W.  118. 
Passenger  directed  by  collector  of  fares  to 
go  on  hurricane  deck,  and  wlio  finds  other 
passengers  there  and  who  is  not  ordered  to 
go  below  and  does  not  hear  or  know  of  gen- 
eral order  to  passengers  to  do  so,  is  right- 
fully there,  though  it  is  not  designed  for  ac- 
commodation of  passengers  (Id.),  but  this 
presumption  is  not  conclusive  and  may  be 
rebutted  or  explained  away  by  proof  that  the 
carrier  exercised  proper  care.  Id.  Instruc- 
tion that  falling  was  conclusive,  that  it  was 
not  built  with  that  degree  of  care  and 
strength  which  it  was  defendant's  duty  to 
exercise,  held  erroneous.  Id.  Proof  that  the 
accident  was  caused  by  the  fender  coming 
loose  raises  a  presumption  of  negligence. 
V^inter  v.  Inter  urban  St.  R.  Co.,  96  N.  Y.  S. 
1009.  Where  an  injury  to  a  passenger  is 
caused  by  a  defect  in  the  means  of  trans- 
portation, there  is  a  presumption  of  negli- 
gence. Dougherty  v.  Pittsburgh  R.  Co.,  213 
Pa.  346,  62  A,  926.  Not  overcome  by  show- 
ing that  the  defective  brake  worked  on  a 
previous  trip  while  in  the  same  condition. 
Id. 

70.     The  doctrine  of  res  ipsa  loquitur  does 
not  raise  a  presumption   of  negligence  from 


7  Cur.  Law. 


CAEEIERS   [OP  PASSEXGEPvS]   §  32. 


593 


sumption  of  negligence  and  places  the  burden  upon  defendant  to  disprove  negli- 
gence."^ The  fact  tliat  a  passenger's  injuries  were  received  as  the  result  of  Jumping 
from  the  car  does  not  deprive  him  of  the  benefit  of  the  doctrine  of  res  ipsa  loquitur 
where  the  circumstances  justified  him  in  jumping."-  One  who  is  on  a  train  used  for 
carr3dng  passengers,  in  the  absence  of  evidence  to  the  contrary,  presumed  to  be  right- 
fully there  as  a  passenger,'^^  but  one  riding  in  a  place  not  designed  for  the  use  of  pas- 
sengers lias  the  Imrden  of  showing  that  he  was  rightfully  thcre.'^'*  Likewise,  one 
paying  fare  to  an  employe  not  ordinarily  authorized  to  accept  must  prove  the  latter's 
authorit}'.^^ 

AdmissihUiiy  of  evidence  "^^  is  governed  by  general  rules.''^ 


the  fact  of  injury,  but  only  when  the  facts 
causing  the  injury  are  known.  The  fact  that 
a  passenger  caught  her  heel  in  tlae  step  while 
alighting  and  was  injured  does  not  come 
within  the  rule  res  ipsa  loquitur  so  as  to 
render  it  unnecessary  to  show  negligence. 
Wilbur  V.  Rhode  Island  Co.  [R.  I.]  61  A.  601. 
71.  North  Jersey  St.  R.  Co.  v.  Purdy  [C.  C. 
A.]  142  F.  9-55.  The  fact  that  an  unusual  ac- 
cident occurs  without  the  fault  of  a  passen- 
ger establishes  a  prima  facie  case  against  the 
carrier.  Street  car  explosion.  Brod  v.  St. 
I^ouis  Transit  Co.,  115  Mo.  App.  202,  91  S.  "W. 
99.3.  A  showing  of  injury  to  a  passenger 
witliout  fault  on  his  part  Tvhile  under  the 
care  of  the  carrier,  and  under  circumstances 
which  unexplained  shows  failure  on  its  part 
to  fully  discharge  its  duty,  raises  a  presump- 
tion of  negligence  which  the  carrier  must 
ov<^rcome  by  proof  satisfying  the  jury.  That 
plaintiff,  a  passenger  on  a  freight  train,  was 
thrown  therefrom  by  unknown  persons. 
Louisville  &  N.  R.  Co.  v.  Board  [Ky.]  90  S. 
W.  944.  Whether  the  presumption  of  negli- 
gence on  the  part  of  the  carrier  was  over- 
come by  the  testimony  of  the  conductor  and 
brakeman  on  a  freight  train  that  they  had 
nothing  to  do  with  plaintiff's  being  thrown 
off  was  for  the  jury.  Id.  The  right  of  ac- 
tion that  accrues  to  an  injured  passenger  is 
founded  in  negligence,  but  from  tlie  char- 
acter of  the  relation  a  presumption  of  negli- 
gence arises  from  the  fact  of  injury  that 
throws  the  burden  on  the  carrier  to  show 
that  it  used  the  high  degree  of  care  required. 
Hamilton  v.  Metropolitan  St.  R.  Co.,  114  Mo. 
App.  504,  89  S.  W.  893. 

73.  Firebaugh  v.  Seattle  Elec.  Co.,  40 
Wash.  658.  82  P.  995. 

73.  Anderson  v.  Missouri  Pac.  R.  Co.  [Mo.] 
93  S.  W.  394.  Where  it  appeared  that  one 
killed  in  a  collision,  upon  reaching  tlie  point 
to  which  he  had  purchased  a  ticket,  remained 
in  the  coach,  and  that  collision  occurred 
while  train  was  proceeding  in  direction  of 
his  home,  held  tliat  it  was  not  necessary,  in 
order  to  justify  submission  of  case  to  jury, 
to  show  by  positive  or  direct  evidence  that 
he  was  a  passenger,  or  that  he  intended  to 
continue  his  journey  beyond  his  original  des- 
tination, but  jury  was  justified  in  inferring 
that  such  was  the  fact.  Id.  Instruction  held 
to  require  jury  to  find  that  deceased  was  a 
passenger  as  well  as  all  the  essential  facts 
necessary  to  constitute  him  one,  so  that  this 
question  having  been  fairly  submitted,  it 
was  no  error  to  refuse  requested  instruction 
to  same  eftect.     Id. 

74.  The  burden  is  on  the  shipper  to  show 
that  the  conductor  had  apparent  authority  to 
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permit  him  to  ride  in  the  engine,  and  that 
he  was  ignorant  that  he  was  exceeding  his 
authority.  Illinois  Cent.  R.  Co.  v.  Jennings, 
217  111.  140,  75  N.  B.  457. 

75.  Under  a  statute  providing  that  no  col- 
lector or  conductor  without  a  badge  is  au- 
thorized to  accept  fares,  one  paying  to  a 
brakeman  without  such  badge  must  prove  his 
authority  to  accept  fares.  Civ.  Code,  §  488. 
Wieland  v.  Southern  Pac.  Co.  [Cal.  App.]  82 
P.  226. 

76.  See  5  C.  L.  550.         , 

77.  Rules  and  ordinanoe.s:  Where  there  is 
no  evidence  to  show  that  the  conductor  of  a 
street  car  was  misled  in  signaling  the  motor- 
man  to  cross  railroad  tracks  by  assuming 
that  the  train  was  running  at  the  regulated 
rate,  an  ordinance  limiting  speed  of  train  is 
immaterial.  Chicago  City  R.  Co.  v.  Shaw,  220 
111.  532,  77  N.  E.  139.  On  the  issue  of  the  neg- 
ligence of  a  cross  line,  a  speed  ordinance, 
though  repealed,  is  admissible  if  otherwise 
competent  (Bragg  v.  Metropolitan  St.  R.  Co., 
192  Mo.  331,  91  S.  W.  527),  but  cannot  be  in- 
voked if  no  reliance  was  placed  upon  its  be- 
ing observed  by  the  cross  line  (Id.).  A  rule 
of  a  street  car  company  requiring  the  motor- 
man  "to  see  that  no  person  is  alighting"  be- 
fore starting  his  car  to  cross  a  railroad  is 
admissible  as  bearing  upon  negligence  in 
starting  a  car  which  had  stopped  at  a  cross- 
ing while  plaintiff  was  alighting.  Chicago 
City  R.  Co.  v.  Lowitz,  218  111.  24,  75  N.  E.  755. 
Where  defendant  denied  the  happening  of  the 
accident  and  was  permitted  to  prove  that  the 
conductor  made  no  report,  evidence  of  a  rule 
requiring  conductors  to  report  accidents  is 
admissible  to  strengthen  the  conductor's  tes- 
timony. Field  V.  New  York  City  R.  Co.,  109 
App.  Div.  831,  96  N.  Y.  S.  457.  Where  by  spe- 
cial orders  a  freight  train  was  given  the 
right  of  way  over  a  passenger  train,  and  in 
passing  injured,  a  passenger,  the  general 
rule  requiring  the  freight  to  take  the  side 
track  is  inadmissible  as  showing  negligence 
in  not  doing  so.  Illinois  Cent.  R.  Co.  v.  Proc- 
tor  [Ky.]   89  S.  W.  714. 

Custom:  Where  plaintiff  was  injured  while 
alighting  at  a  stop  not  intended  for  tliat  pur- 
pose, evidence  of  a  custom  for  passengers  to 
alight  there  is  admissible  to  charge  defend- 
ant with  care  in  regard  to  plaintiff.  Chicago 
City  R.  Co.  V.  Lowitz,  218  111.  24,  75  N.  E.  755. 
Evidence  of  a  custom  to  carry  children  ac- 
companied by  parents  free  is  admissible  to 
establish  the  relation  of  carrier  and  passen- 
ger in  favor  of  a  child  so  traveling.  Ball  v. 
Mobile  Light  &  R.  Co.  [Ala.]  39  So.  584.  In 
an  action  for  injuries  received  .while  alight- 
ing, evidence  of  a  regular  custom  to  stop  at 
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that  point  for  receiving  and  discharging'  pas- 
sengers is  material.  Birminghana  R.,  Light 
&  Power  Co.  v.  Enslen  [Ala.]  39  So.  74. 
Where  a  carrier  shows  a  custom  of  taking  up 
tickets  for  the  purpose  of  showing  tliat  the 
mistake  could  not  have  been  made,  specific 
instances  of  a  similar  mistake  are  admissi- 
ble in  rebuttal.  Parrott  v.  Atlantic  &  N.  C. 
K.  Co..  140  N.  C.   546,   53  S.  E.   432. 

Res  ge.stae:  In  an  action  for  wrongful,  ejec- 
tion, a  remark  by  the  brakeman  that  "she 
"wa.9  a  whore  off  Dewees  street,"  after  the 
passenger  had  left  the  car.  is  not  admissible 
as  res  gestae.  Southern  R.  Co.  v.  Thurman 
[Ky.]  90  S.  W.  240.  ^Vhere  a  passenger  was 
insulted  by  the  carrier's  servants,  an  ex- 
clamation "Mamma,  let's  get  out  of  here," 
made  by  one  of  her  children  at  the  time,  is 
admissible  as  a  part  of  the  res  gestae  and 
as  indicative  of  the  acts.  Gulf,  etc.,  R.  Co.  v. 
Luther  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  195, 
&0  S.  W.  44.  In  an  action  to  recover  for  a 
refusal  to  validate  a  ticket,  evidence  that 
plaintiff  consulted  her  kinsman,  and  the  cir- 
cumstances under  which  she  did  so,  after  the 
refusal,  is  admissible.  Baltimore,  etc.,  R.  Co. 
V-  Hudson  [Ky.]  92  S.  W.  947.  The  failure  of 
a  passenger,  ejected  because  of  an  errone- 
ously punched  transfer  ticket,  to  make  ex- 
planation may  be  considered  as  res  gestae 
bearing  upon  his  good  faith  in  accepting  and 
using  the  ticket.  Cleveland  City  R.  Co.  v. 
Connor  [Ohio]  78  N.  E.  376.  Evidence  of 
abusive  language  by  the  conductor  while 
ejecting  a  passenger  is  admissible.  McGhee 
■V.  Cashin  [Ala.]  40  So.  63.  It  is  not  error  to 
permit  a  witness  to  testify  as  to  the  in- 
jiuries  he  received  in  the  \vreck  which  caused 
the  death  for  which  suit  is  brought  if  such 
testimony  is  merely  descriptive  of  the  wreck. 
Neckles  v.  Seaboard  Air  Line  R.  Co.  [S.  C] 
54  S.  E.  255. 

Prior  and  subsequent  acts  and  condition.s: 
In  an  action  for  wrongful  ejectment  before 
Teaching  destination,  evidence  that  the  en- 
gine proceeded  to  a  water  tank  near  the  des- 
tination is  immaterial.  Louisville  &  N.  R. 
Co.  v.  Quinn  [Ala.]  39  So.  756.  Where  in  an 
action  for  injuries  by  cinders,  the  defendant 
offers  evidence  that  the  engines  never 
•worked  steam  and  hence  did  not  emit  cin- 
ders at  the  place  of  accident,  evidence  that 
a  -witness  on  a  similar  train  caught  cinders 
in  his  hat  was  admissible.  St.  Louis  S.  W. 
R.  Co.  v.  Parks  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Kep.  232,  90  S.  W.  343.  Evidence  that  de- 
fendant has  settled  with  another  person  for 
injuries  received  in  the  same  wreck  is  ad- 
missible as  showing  that  it  recognizes  its 
liability.  Nickles  v.  Seaboard  Air  Line  R.  Co. 
{S.  C]  54  S.  E.  253.  It  is  not  error  to  admit 
testimony  of  a  second  train  running  over  the 
trestle  into  the  wrecked  train,  although  not 
alleged  where  it  is  clear  that  it  did  not  con- 
tribute to  the  injury  but  was  merely  to  show 
the  effect  upon  the  trestle.  Id.  In  an  action 
for  damages  for  injuries  received  from  ex- 
posure to  cold  while  plaintiff  was  driving  to 
his  destination  after  train  had  failed  to  stop 
lor  him,  plaintiff's  testimony  that  he  had 
been  in  the  habit  of  driving  around  at  night 
beld  admissible.  International  &  G.  X.  R.  Co. 
V.  Addison  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
675,  93  S.  W.  lOSl.  Absence  of  accidents  at 
similar  places  is  not  admissible  to  disprove 
that  a  particular  place  was  dangerous.  Mo- 
bile Light  &  R.  Co.  V.  Walsh  [Ala.]  40  So. 
&60     Evidence  that  people  pass  and  repass  at 


a  certain  point  is  irrelevant  on  the  issue 
whether  it  was  a  place  for  receiving  passen- 
gers. Smith  v.  Birmingham  R.,  Light  & 
Power  Co.  [Ala.]  41  So.  307.  In  a  suit  for 
injuries  received  while  alighting  from  a  car, 
where  the  evidence  is  conflicting  as  to  the 
cause  of  the  accident,  evidence  as  to  regular 
stopping  places  and  their  relation  to  the 
rules  of  the  company  in  stopping  and  start- 
ing is  admissible.  Moore  v.  Woonsocket  St. 
R.  Co.  [R.  I.]  63  A.  313.  Where  in  an  action 
for  injuries  received  while  alighting  defend- 
ant has  introduced  plans  showing  the  dis- 
tances between  certain  "white  poles,"  evi- 
dence is  admissible  to  show  that  these  poles 
were  regular  stopping  places.  Id.  Condition 
j  of  the  cars  after  the  collision  may  be  shown 
I  as  bearing  upon  the  speed  of  the  train.  El- 
gin, A.  &  S.  Traction  Co.  v.  Wilson,  217  111. 
j  47,  75  N.  E.  436. 

Acts  and  declarations  of  passenger:  State- 
ments   made    by    plaintiff    of   the    manner    in 
!  which    the   accident    happened,    made    several 
j  minutes  afterwards  and  after  she  had  walked 
to  her  destination  some  two  hundred  or  three 
I  hundred    yards,    are    not    admissible    as    res 
:  gestae.      McBride   v.    Georgia    R.    &    Elec.    Co. 
[Ga.]    54   S.   E.   674.      A   statement   made  by  a 
passenger  just  injured  that  her  foot  slipped 
is  not  rendered  inadmissible  by  a  subsequent 
j  proposal  to  compromise.     Id. 

i  Acts  and  declarations  «(  carrier's  em- 
ployes; Proof  tliat  the  mortorman  stated  im- 
mediately after  the  accident  that  he  ^vas  un- 
i  der  the  impression  that  plaintiff  had  pre- 
\  viously  alighted  is  admissible  in  proof  of 
plaintiff's  claim  that  he  was  thrown  off  by 
'  a  jerk  of  the  car.  McDonough  v.  Boston  El. 
R.  Co.  [Mass.]  78  N.  E.  141.  Statements  of 
I  the  conductor  made  the  next  day  as  to  con- 
[  dition  of  an  ejected  passenger  and  as  to  pay- 
ment of  fare  is  not  admissible.  Weiland  v. 
Southern  Pac.  R.  Co.  [Cal.  App.]  82  P.  226. 
Held  not  harmless.  Id.  Where,  in  an  action 
against  a  carrier  for  carrying  past  destina- 
tion, it  is  shown  that  plaintiff  boarded  a 
train  not  scheduled  to  stop  at  tliat  point 
plaintiff  inay  show  tliat  he  was  directed  ti) 
take  such  train  by  an  agent  of  defendant. 
Trapp  V.  Southern  R.  Co.,  72  S>  C.  343,  51 
S.  E.  919.  In  an  action  for  injuries  due  to  the 
drunken  condition  of  the  engineer,  a  state- 
ment by  the  conductor  that  it  was  danger- 
ous to  go  in  the  car  w^as  not  too  uncertain 
as  to  the  source  of  danger  and  was  admissi- 
ble. Puett  v.  Caldwell  &  N.  R.  Co.  [N.  C]  53 
S.  E.  852.  Evidence  that  when  defendant's  in- 
spector ordered  plaintiff  off  he  Avas  gruff  and 
insulting,  and  of  certain  language  used  by 
him  to  another  passenger,  held  admissible  as 
characterizing  the  conduct  of  the  inspector 
and  showing  that  the  language  was  used  in 
the  presence  of  other  passengers.  Soutliern 
Pac.  Co.  v.  Bailey  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  921,  91  S.  V,'.  820. 

Evidence  as  to  ticket  «or  contract:  In  a  suit 
for  wrongful  ejectment  for  failure  to  iden- 
tify as  the  original  purchaser  of  the  ticket, 
evidence  of  conductor's  knowledge  that  it 
had  been  offered  for  sale  is  admissible  upon 
the  issue  whether  he  ought  to  have  been  sat- 
isfied with  the  identification  made.  Brighani 
V.  Southern  Pac.  Co.  [Cal.  App.]  84  P.  306. 
Although  it  is  indorsed  upon  a  ticket  that  it 
is  a  free  pass,  parol  evidence  is  admissible  to 
show  a  valuable  consideration.  Nickles  v. 
Seaboard  Air  Line  R.  Co.  [S.  C]  54  S.  E.  255. 
Where  a  conductor  refused  to  accept  a  ticket. 
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Sufficiency  of  evidence.''^ — Plaintiff's  case  being  usually  made  out  l)v  the  pre- 
sumption arising'  from  the  fact  of  accideut/"  the  sufficiency  of  evidence  in  actions 
for  injury  is  usually  determined  by  the  adequacy  of  the  proof  offered  to  reliut  such 
presumption/"  or  by  a  consideration  of  physical  j^rol^abilities  tending  to  discredit 


evidence  that  plaintiff  sho'wecl  tlie  ticket  to 
others  upon  being  ejected,  and  their  descrip- 
tion thereof  when  talcen  with  otlier  evidence 
tending-  to  identify  it,  is  admissible.  McGhee 
V.  Cashin  [Ala.]  40  So.  63.  Evidence  as  to 
where  a  ticket  has  been  since  the  alleged 
wrongful  ejectment  is  admissible  w^here  its 
identity  is  in  issue.  Id.  Evidence  tliat  de- 
ceased had  money  with  which  to  pay  fare  is 
admissible  as  tending  to  show  that  he  had  an 
intention  of  becoming  a  passenger.  Chicago 
Union  Traction  Co.  v.  Lundahl,  117  111.  App. 
220.  "Where  the  question  was  whether  a  boy 
was  trying  to  become  a  passenger  or  trying 
to  "flip"  a  car,  it  -was  material  to  show  the 
possession  of  car  fare.     Id. 

Opinions  and  conclusion.^:  Conclusion  that 
a  train  stopped  a  sufficient  length  of  time 
for  passengers  to  board,  properly  excluded. 
Houston,  etc..  R.  Co.  v.  Schuttee  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  725,  91  S.  "W.  806. 
Railway  conductor  of  fourteen  years'  ex- 
perience could  testify  that  he  had  nothing  to 
do  witli  looking  after  the  sleeping  cars, 
where  it  was  sought  to  hold  the  sleeping  car 
company  liable  over  to  tlie  railroad  company 
for  injury  to  a  passenger.  Pullman  Co.  v. 
Norton  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  869. 
91  S.  W.  841.  A  person  who  has  been  in  the 
service  as  a  brakeman  and  conductor  for 
twelve  years  was  qualified  to  testify  that  the 
jar  resulting  from  the  alleged  negligent 
■coupling  was  not  unusual.  Mullen  v.  Galves- 
ton, etc.,  R.  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  963,  92  S.  W.  1000.  Testimony  that  it 
was  the  starting  bell  g.nd  not  the  gripman's 
gong  that  was  sounded  is  not  objectionable 
as  being  a  conclusion,  the  witness  being  fa- 
miliar with  the  two.  Kohr  v.  Metropolitan 
St.  R.  Co.  [Mo.  App.]  92  S.  ^".  1145.  Whether 
a  waiting  room  was  suitable  and  convenient 
is  not  a  subject  of  opinion  evidence.  Illinois 
Cent.  R.  Co.  v.  Com.  [Ky.]  90  S.  W.  602.  An 
expert  may  testify  as  to  the  efficiency  of  a 
spark  arrester  in  use  at  the  time  of  an  al- 
leged injury  from  cinders.  St.  Louis  S.  'W. 
R.  Co.  v.  Parks  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  232,  90  S.  W.  343.  Evidence  of  plaint- 
iff's appearance,  as  to  whetlier  he  seemed  to 
be  suffering  and  what  he  was  doing  is  ad- 
missible and  not  objectionable  as  opinion  or 
conclusion.  Mullen  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  963,  92  S.  "W. 
1000.  A  question  w^hetlier  it  -was  pliysically 
possible  in  the  niglit  time  for  the  niotorman 
to  see  a  passenger  alighting,  as  bearing  upon 
negligence  in  so  starting  the  car,  is  objec- 
tionable as  opinion.  Chicago  City  R.  Co.  v. 
Lowitz.  218  111.  24,  75  N.  E.  755.  Testimony 
tliat  deceased  was  not  thrown  off  by  a  jerk 
is  not  objectionable  as  a  conclusion  when  fol- 
lowing testimony  that  the  car  was  running 
smoothly.  Smith  v.  Birmingham  R.,  Liglit  & 
Power  Co.  [Ala.]  41  So.  307.  When  there  is 
evidence  that  the  two  passengers  on  the 
train  were  tlirown  down  by  a  jerk,  and  a 
witness  had  testified  that  there  was  no  un- 
usual jerk,  it  is  not  error  to  permit  a  ques- 
tion whether  he  considered  a  jerk  sufficient 
to  thro^v  all  the  passengers  an  ordinary  one. 
Southern  R.  Co.  v.  Branyon    [Ala.]   39  So.  675. 


I  A  statement  as  to   speed   of  a  car,   "Well,   it 
would  be  hard  to  judge  that,  because  it  was 
just  started  and  could  not  have  been* running 
fast,"    is    inadmissible,    being    vague    and    a 
'  conclusion    of    fact    from   another    fact.      Bir- 
I  mingham  R.,  Light  &  Power  Co.  v.  Rutledge, 
142  Ala.  195,  39  So.  338.     Where  a  wreck  w-as 
;  caused  by  the  giving  way  of  a  trestle,  an  ex- 
!  pert   may   testify   as   to   the   condition   of  the 
1  trestle  but  cannot  give  his  opinion  as  to  the 
I  cause  of  the  wreck.     Nickles  v.  Seaboard  Air 
Line  R.  Co.   [S.  C]   54  S.  E.  255.     A  conductor 
I  may   testify  as   an   expert  as  to   how  long  it 
[would    ordinarily    take    for    a    passenger    to 
I  board    a    train,    and    questions    of    a    similar 
'  nature.     Seaboard  Air  Line  R.  Co.  v.  Bradley 
I  [Ga.]  54  S.  E.  69.     The  opinion  of  a  nonexpert 
witness  as  to   the  safety   of  a  described   em- 
bankment is  not  permissible  in  an  action  for 
injuries  due  to  a  w^reck  caused  by  caving  of 
a  bank.     Cain  v.  Atlantic  Coast  Line   R.   Co. 
[S.  C]   54  S.  E.  244. 

78.  See  5  C.  L.  551. 

79.  See  ante  tliis  section. 

80.  Evidence  held  insufficient  to  overcome 
the  presumption  of  negligence  arising  from 
the  nature  of  the  accident.     Cincinnati.  I.   & 

i  W.  R.  Co.  V.  Bravord  [Ind.  App.]  76  X.  E.  899. 
Evidence    in    an    action   for   personal    injuries 
received  while  boarding  a  car  held  sufficient 
to  sustain  a  'finding  of  actionable  negligence. 
I  Schmitt  V.  St.  Louis  Transit  Co..  115  Mo.  App. 
445,    90    S.    W.    421.      Where    evidence    of    de- 
\  fendant    failed    to    explain    the    cause    of    ex- 
!  plosion    of   controller,    and   plaintiffs    showed 
several    possible    causes    "n-hich    might    have 
I  been  controlled,  it  is  insufficient  to  overcome 
'  presumption     of     negligence.     Firebaugh     v. 
1  Seattle    Elec.    Co.,    40    Wash.    65S,    82    P.    995. 
I  Verdict    not    disturbed    as    against    physical 
;  facts    because    a    passenger    alleged    to    have 
;  been    thrown    off    a    car    by    a    quick    curve 
i  from    north    to    west    was    found    lying    six 
feet   to   the    east   of  the   track.      Neumann   v. 
:  St.  Louis  Transit  Co.,  115  Mo.  App.  259,  90   S. 
I  W.  1165.     Evidence  based  upon  actual  meas- 
j  urement  held  sufficient  to  show  tliat  step  of 
;  tlie  car  was  not  over  fourteen   or  fifteen  in- 
:  ches    as    against    estimates    that-  It   was    two 
;  or  two  and  one-half  feet  high.     Truesdell  v. 
{  Erie   R.   Co.,   99   N.   Y.   S.   694.     Evidence   held 
I  insufficient  to  show  that  the  door  of  the  car 
closed  upon  plaintiff  through  any  negligence 
of  defendant.    Masesco  v.  Interborough  Rapid 
Transit  Co.,  99  N.  T.  S.  345.     Evidence  of  neg- 
ligence   in   maintaining   platform   insufficient 
to    sustain    the   verdict.      Crowe    v.    Michigan 
Cent.   R.   Co.    [Mich.]    12  Det.  Leg.   N.   893,   106 
N.   "U'.    395.      Evidence   held   to   show   no    neg- 
ligence in  the  construction  of  tlie  car,  opera- 
tion of  the  train,  or  In  care  of  the  premises. 
Ware  v.   Illinois   C.   R.   Co.,    119   111.   App.   456. 
Evidence  held  insufficient  to  show  that  warn- 
ing as  to   space   between   platform  and   train 
was     not     given.       Coogan     v.     Interborough 
Rapid  Transit  Co.,  99  N.  Y.  S.  382.     Under  the 
evidence    question    of   whether   collision    was 
due   to   gross   negligence   of  defendant's   em- 
ploves,   held  for  the  jury.     St.  Louis  S.  W.  R. 
Co.   V.   Fowler   [Tex.   Civ.   App.]    93   S.  W.   484. 
.Siirtden   startiutr  of  car:   Evidence   held   In- 
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plaintiff's  account  of  the  accident.^^  On  issues  not  raising  any  presumption,  such 
as  ejection  of  passenger,^^  refusal  to  cary„*^  failure  to  heat  cars,  ^*  assaults  by  em- 
ployes,^^  or  collision  with  the  vehicles  of  others,^**  sufficiency  of  evidence  is  deter- 
mined according  to  the  presence  of  a  fair  preponderance,  and  a  like  rule  obtains  as 
to  proof  of  contributory  negligence.*'  A  palpable  mistake  in  plaintiff's  testimony 
will  not  support  a  finding  of  contributory  negligence,  though  if  true  it  showed  that 
the  aet"of  the  carrier  could  not  have  caused  the  particular  injury.®^ 

Questions  for  jury. — ^^Vhether,  under  facts  leading  to  different  inference,  one 
was  a  passenger  ^®  or  had  quit  that  relation  '°  is  a  question  of  fact,  but  the  evidence 


sufficient.  Lillienthal  v.  New  York  City  R. 
Co.,  95  N.  T.  S.  593;  Southern  R.  Co.  v.  John- 
son [Ala.]  39  So.  376;  TyrreU  v.  Metropolitan 
St.  R.  Co.,  96  N.  Y.  S.  490;  Chicago  Union 
Traction  Co.  v.  Straud,  114  111.  App.  479; 
Quick  V.  Wyandotte  &  D.  R.  R.  Co.  [Mich.] 
13  Det.  Leg-.  N.  21,  107  N.  W.  104;  Greehy  v. 
Metropolitan  St.  R.  Co.,  98  N.  Y.  S.  274; 
Maurer  v.  Brooklyn  Heights  R.  Co.,  96  N.  Y. 
S.  1065;  GioneHa  v.  New  York  City  R.  Co.,  96 
N.  Y.  S.  1030;  Vonderahe  v.  Metropolitan  St. 
R.  Co.,  109  App.  Div.  28,  95  N.  Y.  S.  104S; 
Joyce  V.  Los  Angeles  R.  Co..  147  Cal.  274,  82 
P.  204.  Evidence  lield  sufficient.  Lincoln 
Traction  Co.  v.  McCarty  [Neb.]  107  N.  W. 
1021;  Kitler  v.  People's  St.  R.  Co.,  27  Pa. 
Super.  Ct.  602. 

SI.  Testimony  of  plaintiff  that  he  was 
thrown  ten  feet  by  the  starting  of  the 
standing  car  held  not  so  physically  impos- 
sible as  to  show  that  he  must  have  been  at- 
tempting to  board  tlie  car  while  moving,  es- 
pecially where  other  evidence  tends  to  show 
tliat  he  was  not  tlirown  ten  feet.  Schmitt  v. 
St.  Louis  Transit  Co.,  115  Mo.  App.  445,  90  S. 
yv.  421.  Evidence  of  plaintiff  as  to  the  man- 
ner in  which  the  injury  was  received  held 
not  so  improbable  as  to  authorize  the  court 
to  direct  a  verdict.  Chicago  City  R.  Co.  v. 
Henry,  218  111.  92,  75  N.  E.  758.  Plaintiff's 
evidence  as  to  the  manner  in  which  he  re- 
ceived his  injuries  lield  so  against  physical 
facts  as  to  be  insufficient  to  sustain  a  ver- 
dict. Peat  V.  Chicago,  etc.,  R.  Co.  [Wis.]  107 
N.  W.  355.  Evidence  of  plaintiff  that  he  was 
injured  by  a  large  stone  rolling  down  the 
embankment  and  striking  his  arm  inside  the 
car  and  bounding  out  again  is  not  impossi- 
ble as  a  matter  of  law,  but  is  for  the  jury. 
GoUer  v.  Tonda,  J.  &  G.  R.  Co.,  96  N.  Y.  S. 
483.  Where  in  an  action  for  Injuries  to  a 
passenger  tlie  evidence  was  conflicting  as  to 
whether  plaintiff  fell  in  the  same  direction 
the  car  was  moving,  the  physical  facts  did 
not,  as  a  matter  of  law,  disprove  plaintiff's 
contention  that  she  was  thrown  off  by  a  sud- 
den start.  Gharst  v.  St.  Louis  Transit  Co., 
115  Mo.  App.  403,  91  S.  W.  453.  Evidence  that 
plaintiff  was  injured  by  sudden  stopping  of 
train,  contradicted  by  the  physical  fact  that 
plaintiff  was  thrown  perpendicular  to  the 
line  of  motion  held  insufficient.  Southern  R. 
Co.  V.  Hill   [Ala.]   39   So.  987. 

82.  Evidence  lield  sufficient  to  go  to  the 
jury  upon  the  question  of  whether  deceased 
was  ejected  or  accidentally  fell  from  train. 
Louisville  &  N.  R.  Co.  v.  Perkins  [Ala.]  39 
So.  305.  Finding  for  plaintiff  upheld.  Id. 
Evidence  held  sufficient  to  show  that  plaint- 
iff w.a;?  ejected  from  moving  car.  .Hirte  v. 
Eastern  Wis.  R.  &  Light  Co.  [Wis.]  106  N.  W. 
1068. 


S3.  Where  there  is  evidence  that  bertlis 
were  sold  to  others  after  plaintiff  was  re- 
fused, and  that  he  ^vas  obliged  to  sit  up  all 
night,  it  is  error  to  grant  a  nonsuit.  Pat- 
terson V.  Old  Dominion  S.  S.  Co..  140  N.  C. 
412,  53  S.  E.  224. 

84.  Evidence  held  sufficient  to  support  a 
finding  that  the  car  was  not  properly  iieated 
and  that  it  was  the  proximate  cause  of 
plaintiff's  condition.  Missouri,  etc.,  R.  Co.  v. 
Byrd  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  65,  89 
S.  W.  991. 

85.  Evidence  held  sufflcient  to  sustain  a 
finding  of  rape  upon  a  passenger  by  brake- 
man.  Garvik  v.  Burlington,  etc.,  R.  Co. 
[Iowa]   108  N.  W.  327. 

86.  Evidence  held  sufflcient  to  show  neg- 
ligence 'n  attempting  to  run  car  by  a  truck 
and  CO  '.iding  therewith.  Houghton  v.  Mar-, 
ket  St.  R.  Co.  [Cal.  App.]  82  P.  972;  Cicero 
&  P.  t  t.  R.  Co.  V.  Reiser,  115  111.  App.  146. 
Evidenc?  held  insufficient  to  show  that  the 
collision  with  the  wagon  was  due  to  negli- 
gent operation  of  the  car.  Freeland  v. 
Brooklyn  Heights  R.  Co.,  109  App.  Div.  651, 
96  N.  Y.  S.  251. 

87.  Evidence  he'd  sufficient  to  show  con- 
tributory negligence  in  alighting  from  mov- 
ing car.  "Vonderahe  v.  Metropolitan  St.  R. 
Co.,  109  App.  Div.  28,  95  N.  Y.  S.  1048.  Evi- 
dence held  sufficient  to  sustain  a  finding  that 
plaintiff  Tvas  not  guilty  of  contributory  neg- 
ligence in  crossing  tracks  to  reach  the  sta- 
tion where  the  approaching  train  was  ac- 
customed to  stop  before  reaching  the  cross- 
ing. Cranch  v.  Brooklyn  Heights  R.  Co.,  107 
App.  Div.  341,  95  N.  Y.  S.  169.  Evidence  held 
sufficient  to  sustain  a  finding  that  plaintiff 
was  not  guilty  of  contributory  negligence  in 
alighting.  Lincoln  Traction  Co.  v.  McCarty 
[Neb.]   107  N.  W.  1021. 

88.  Evidence  held  to  show  that  plaintiff 
was  mistaken  in  saying  that  she  was  not 
thrown  off  her  balance  when  the  car  started, 
and  such  testimony  could  not  be  relied  upon 
to  show  contributory  negligence  in  boarding. 
New  V.  St.  Louis  &  S.  R.  Co.,  114  Mo.  App. 
379,  89  S.  W.  1043. 

89.  Question  whether  or  not  one  claiming 
to  have  made  arrangements  with  conductor 
to  be  carried  free  was  a  passenger,  held  un- 
der the  evidence  to  be  one  of  fact  for  the 
jury.  St.  Louis  S.  W.  R.  Co.  v.  Fowler  [Tex. 
Civ.  App.]  93  S.  W.  484.  Where  there  is  tes- 
timony that  "there  were  about  seven  or 
eight  passengers  on  the  car,  and  plaintiff  was 
one,"  it  is  sufficient  to  go  to  the  jury  whether 
plaintiff,  a  child  with  his  mother  for  whom 
no  fare  had  been  paid,  was  a  passenger.  Ball 
V.  Mobile  Light  &  R.  Co.   [Ala.]   39  So.  584. 

90.  Conrt  may  declare  the  relation  ended 
as  a  matter  of  law  where  it  clearly  appears 
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may  present  a  question  of  law.  Whether  a  rule  excludmg  passengers  is  reasonable 
is  a  question  for  the  eourt/^  but  whether  circumstances  existed,  such  as  to  authorize 
the  conductor  to  waive  the  condition  that  a  passenger  must  ride  on  a  caboose,  was 
for  the  jury^-  The  question  whether  a  provision  that  transfers  shall  be  good  only 
at  point  of  intersection  is  reasonable  is  one  of  law."'  Questions  of  negligence  de- 
pendent on  evidence  are  for  the  jury,"*  except  in  cases  where  there  is  no  conflict 
and  no  room  for  different  minds  to  draw  different  conclusions."^  "Whether  the  con- 
ductor's words  ''I  am  going ;  you  had  better  get  on  the  train"  were  a  warning  or  an 
invitation  is  a  question  for  the  jury."® 

Instructions  "^  must  conform  to  the  issues  made  by  the  pleadings  "*  and  be  based 
on  the  evidence,""  and  must  not -ignore  any  issue  or  theory  raised  by  the  pleadings 


that  plaintiff  loitered  for  ten  or  fifteen  min- 
utes talking  \\'itli  friends.  Glenn  v.  Lake 
Erie  &  W.  R.  Co.,  165  Ind.  659,  75  N.  E.  282. 

91.  Pullman  Co.  v.  Krauss  [Ala.]  40  So. 
398. 

92.  Error  to  instruct  as  a  matter  of  law. 
Illinois  Cent.  R.  Co.  v.  Jennings,  217  111.  140, 
75  N.  B.  457. 

93.  Hanley  v.  Brooklyn  Heights  R.  Co.,  96 
N.  Y.  S.  249.  Where  it  is  undisputed  that  a 
passenger  boarded  tlie  car  a  block  from  the 
point  of  intersection  with  tlie  line  issuing 
her  transfer,  it  is  error  to  submit  the  ques- 
tion to  the  jury  whether  tliere  was  a  sub- 
stantial variation  from  the  rule.  Id.;  Han- 
ley V.  Brooklyn  Heights  R.  Co.,  96  N.  Y.  S. 
249. 

94.  "Whether  defendant's  servants  ■were 
guilty  of  negligence  in  failing  to  hold  train 
long  enough  to  enable  one  who  had  been 
directed  by  conductor  to  obtain  a  ticket  or 
pass  at  a  certain  station  to  do  so,  held  for 
the  jury.  Johnson  v.  Texas  Cent.  R.  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  807,  93  S.  W.  433. 
Whether  defendant  was  guilty  of  negligence 
in  maintaining  a  platform  or  walk  con- 
structed of  loose  gravel  and  stone,  laeld  for 
the  jury.  Id.  Whether  the  failure  to  keep 
a  switch  locked  or  guarded  is  negligence  is 
a  question  for  the  jury.  Elgin,  A.  &  S.  Trac- 
tion Co.  V.  Wilson,  217  111.  47,  75  N.  E.  436. 
Wliether  it  was  negligence  for  tlie  conductor 
not  to  aid  a  one-armed  man  aboard  the  train 
is  a  question  for  the  jury.  Talbert  v.  Charles- 
ton &  W.  C.  R.  Co.,  72  S.  C.  137,  51  S.  E.  564. 
\\"here  plaintiff's  evidence  tends  to  over- 
come tlie  presumption  of  negligence  on  the 
part  of  defendant  arising  from  the  collision 
with  the  bulkliead,  negligence  becomes  a 
question  for  the  jury.  Prethrow  v.  West 
Jersey  &  S.  R.  Co.  [Pa.]  63  A.  415.  Where  a 
ticket  contained  a  provision  in  small  type 
that  the  local  ticket  agent  should  not  des- 
ignate whether  the  berth  sold  was  upper  or 
lower,  but  he  contracted  for  a  lower,  it  was 
for  the  jury  to  sa,y  whether  plaintiff  was 
negligent  in  not  discovering  the  condition. 
Aplington  v.  Pullman  Co.,  110  App.  Div.  250, 
97  N.  Y.  S.  329.  In  an  action  for  personal 
injuries  from  fire,  the  question  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence in  remaining  in  the  car  to  rescue 
property  is  for  tlie  jury.  Hess  v.  Baltimore 
&  O.  R.  Co.,  28  Pa.  Super.  Ct.  220. 

85.  Johnson  v.  Texas  Cent.  R.  Co.  [Tex. 
Civ.  App.]    15  Tex.  Ct.  Rep.   807,  93  S.  W.  433. 

96.  Talbert  v.  Charleston  &  W.  C.  R.  Co., 
72  S.  C.  137,  51  S.  E.  564. 

97.  See  5  C.  L.  553. 


9S.  Where  the  complaint  alleged  that  the 
car  had  fully  stopped  before  plaintiff  at- 
tempted to  board,  and  the  only  evidence  tliat 
it  was  not  stopped  was  plaintiff's  statement 
on  cross-examination  that  "it"  might  liave 
been  moving  a  little  bit,"  an  instruction  on 
contributory  negligence  was  error.  Wain- 
wright  V.  Interurban  St.  R.  Co.,  48  Misc.  645, 
96  N.  Y.  S.  114.  Where  petition  charged  that 
no  precaution  was  taken  by  the  street  car 
company  to  ascertain  the  coming  of  a  train, 
it  was  not  error  to  submit  the  question 
whether  the  company  kept  a  lookout.  Gal- 
veston, etc.,  R.  Co.  v.  Vollrath  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  777,  89  S.  W.  279.  By 
submitting  the  question  whether  there  was 
reasonable  ground  for  leaving  the  street  car 
after  it  had  moved  off  the  railroad  track,  tlie 
court  did  not  assume  tliat  plaintiff  had  rea- 
sonable ground  for  leaving  the  car  while 
on  the  track.  Id.  Tlie  giving  of  an  instruc- 
tion that  the  fact  that  a  common  carrier  is 
not  an  insurer  does  not  relieve  it  from  ex- 
ercising the  highest  degree  of  care,  etc.,  is 
error  when  not  related  to  the  issues.  Clii- 
cago  Union  Traction  Co.  v.  O'Brien,  219  111. 
303,  76  N.  E.  341.  Instructions  lield  errone- 
ous as  not  limiting  the  findings  of  negli-  ' 
gence  to  that  alleged  in  the  petition.  Ham- 
ilton v.  Metropolitan  oc.  R.  Co.,  114  Mo.  App. 
504,  89  S.  W.  893.  Where  the  complaint  al- 
leges that  the  conductor  v.-as  acting  within 
tlie  scope  of  his  authority  when  lie  failed  to 
stop  for  plaintiff,  an  instruction  that  it  was 
not  his  duty  to  watch  for  stopping  signals  is 
inapplicable.  Milhouse  v.  Southern  R.  Co.,  72 
S.  C.  442,  52  S.  E.  41.  An  instruction  as  to 
the  obligation  of  a  passenger  to  produce  a 
ticket  within  a  reasonable  time  after  de- 
mand by  the  conductor,  and  the  right  of  the 
carrier  to  eject  him  upon  failure  so  to  do, 
held  to  be  justified  by  the  pleadings  and 
evidence.  Terre  Haute  &  I.  R.  Co.  v.  Pritch- 
ard  [Ind.  App.]  76  N.  E.  1070.  Xot  error  to 
refuse  to  instruct  that  failure  to  stop  at  a 
certain  street  could  not  be  considered  the 
proximate  cause  of  the  injury  where  neither 
the  pleadings  or  evidence  tended  to  rai.se 
such  a  claim,  and  other  instructions  fully 
cover  the  point.  Cody  v.  Market  St.  R.  Co. 
[Cal.]  82  P.  666.  Where  the  petition  alleges 
a  continuous  assault  committed  upon  him 
while  being  ejected,  an  instruction  authoriz- 
ing a  recovery  for  an  independent  assault 
after  ejectment  is  erroneous.  McQuerry  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  92  S.  "V^^ 
912. 

99.     An    instruction    that    if    deceased    had 
frequently    passed    over    the    road    it    would 
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and  evidence.^    Issues  which  the  evidence  excludes  shoukl  be  excluded  by  an  appro- 
priate instruction.^    Instructions  should  not  be  misleading.^  inconsistent,*  or  argu- 


justify  an  inference  that  he  was  aware  of 
the  space  between  the  cars  held  properly  re- 
fused where  there  was  nothing  to  show  how 
frequently  he  had  passed.  Georg-etown  &  T. 
R.  Co.  V.  Smith,  25  App.  D.  C.  259.  Evidence 
that  the  motorman  on  an  approaching  car 
g-ave  warning-  to  a  passeng-er  on  the  other  to 
withdraw  his  arm  is  sufficient  to  authorize 
an  instruction  on  liability  after  discovering 
the  perilous  position  of  another  due  to  his 
negligence.  Id.  Witnesses  having  testified 
that  they  saw  plaintiff  fall  from  the  train,  an 
instruction  that  if  plaintiff  fell  without  fault 
of  either  himself  or  defendant,  no  recovery 
can  be  had,  was  proper.  Harvey  v.  Chicago 
&  A.  R.  Co.  [111.]  77  N.  E.  569.  Where  the 
petition  alleges  specifically  that  plaintiff  was 
thrown  from  the  car,  an  instruction  on  the 
theory  that  h^  was  compelled  to  jump  is  er- 
roneous. Pensacola  Elec.  T.  R.  Co.  v.  Hauss- 
man  [Fla.]  40  So.  196.  Where  the  evidence 
shows  that  the  conductor  told  a  passenger 
that  he  would  rather  she  would  get  off  at  a 
certain  point,  an  instruction  that  if  the  con- 
ductor told  the  wife  that  he  would  rather 
she  would  get  off;  and  she  was  induced  by 
the  statement  to  get  off,  there  could  be  no 
recovery,  is  not  objectionable  as  being  ab- 
stract or  as  singling  out  parts  of  the  testi- 
mony. Louisville  &  N.  R.  Co.  v.  Quinn  [Ala.] 
39  So.  616.  Where  the  evidence  shows  a  di- 
rect wrong  on  the  part  of  the  conductor,  an 
instruction  predicating  a  recovery  upon  his 
negligence  is  properly  refu.sed.  Louisville  & 
N.  R.  Co.  V.  Quinn  [Ala.]  39  So.  617.  An  in- 
struction respecting  liability  where  a  passen- 
ger was  injured  by  a  fall  due  to  catching  her 
foot  in  her  skirt,  properly  refused  where 
there  v.-as  no  evidence  of  such  fact.  Mobile 
Light  &  R.  Co.  V.  Walsh  [Ala.]  40  So.  560. 
An  instruction  as  to  negligence  in  running 
by  the  usual  place  erroneous  as  ignoring  evi- 
dence of  a  request  by  passenger  to  back  up 
to  the  usual  place.  Id.  An  instruction  that 
the  jury  must  find  for  defendant  if  they  be- 
lieve that  intestate  was  not  thrown  off  by 
the  conductor  is  properly  refused  where  the 
evidence  tended  to  show  that  the  ejection 
was  not  by  conductor  alone.  Louisville  &  N. 
R.  Co.  V.  Perkins  [Ala.]  39  So.  305.  Evidence 
that  plaintiff  was  a  passenger  held  sufficient 
to  justify  an  instruction  as  to  the  duty 
owed  a  passenger.  Chicago  Union  Traction 
Co.  V.  O'Brien,  219  111.  303,  76  i,.  E.  341.  In- 
struction that  neitlier  of  the  companies  had 
a  riglit  to  tender  back  the  amount  paid  by 
plaintiff  for  her  berth  and  then  compel  her 
to  transfer  to  a  chair  car,  held  not  objection- 
able on  ground  tliat  there  was  no  evidence 
that  sleeping  car  company  ever  made  such 
a  tender,  where  evidence  showed  that  tender 
w^as  made  by  train  conductor  in  presence  of 
Pullman  conductor,  and  that  the  two  were 
acting  in  concert.  Pullman  Palace  Car  Co. 
V.  Hocker  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
830,  93  S.  "W.  1009.  When  the  evidence  does 
not  show  any  physical  fact  rendering  it  Im- 
possible for  the  accident  to  have  occurred 
from  defendant's  negligence,  it  is  not  error 
to  refuse  an  instruction  that  the  finding 
must  be  in  accordance  with  the  playsical 
facts.  Schmitt  V.  St.  Louis  Transit  Co.,  115 
Mo.  App.  445,  90  S.  W.  421.  Not  error  to  in- 
Btruct   as   to    contributory   negligence   where 


the  jury  might  infer  it  from  the  plaintiff's 
evidence.  W^eaver  v.  Pennsylvania  R.  Co.,  212 
Pa.  632.  61  A.  1117. 

1.  Where  plaintiff  was  injured  by  being 
thrown  from  an  open  car  and  there  is  evi- 
dence of  considerable  unevenness  in  track, 
it  is  error  not  to  instruct  as  to  the  duty  of 
the  carrier  in  respect  to  roadbed.  Ball  v.  In- 
terurban  St.  R.  Co.,  96  N.  Y.  S.  739.  An  in- 
struction ignoring  a  count  charging  negli- 
gent speed  properly  refused  where  there  is 
evidence  tending  to  support  sucli  count.  Al- 
ton Light  &  Traction  Co.  v.  Oiler,  217  111.  15, 
75  N.  E.  419.  Proper  to  instruct  as  to  all  es- 
sential elements  of  plaintiff's  right  of  recov- 
ery. An  instruction  that  plaintiff  cannot  re- 
cover '*unless  he  establislies  that  he  was  a 
passenger  by  a  preponderance  of  evidence" 
is  erroneous  wliere  he  might  recover  with- 
out such  relation  existing.  Morris  v.  Chicago 
Union  Traction  Co.,  119  111.  App.  527.  Where 
I -plaintiff  claims  that  she  was  injured  while 
I  boarding  a  train  by  a  sudden  jerking,  it  is 
!  hot  error  to  instruct  as  to  the  care  she 
i  should  have  used,  though  the  only  defense  is 
;  tliat  no  accident  whatever  occurred.  Weaver 
i  v.  Pennsylvania  R.  Co.,  212  Pa.  632,  61  A. 
1117.  Wliere  a  declaration  sets  out  two 
counts,  one  cliarging  negligence  in  running 
at  a  high  rate  of  speed,  and  instruction  ig- 
noring such  count,  properly  refused.  Alton 
Light  &  Traction  Co.  v.  Oiler,  119  111.  App. 
ISl.  Instruction  held  not  objectionable  as 
ignoring  issue  that  if  plaintiff  made  ar- 
rangement with  conductor  that  he  should  be 
carried  free,  it  was  induced  by  false  repre- 
sentations. St.  Louis  S.  W.  R.  Co.  v.  Fowler 
[Tex.  Civ.  App.]  93  S.  "W.  4S4.  An  instruction 
held  not  erroneous  as  precluding  defendant 
from  showing  that  no  injury  was  received, 
or  if  received  was  due  to  contributory  neg- 
ligence, special  when  considered  w^ith  the 
whole  charge.  Atlantic  &  B.  R.  Co.  v.  John- 
son [Ga.]  54  S.  E.  91.  Nor  as  leaving  the  de- 
termination of  tiie  issues  to  the  enlightened 
consciences  of  the  jury.  Id.  Where  defend- 
ant's train  overshot  plaintiff's  station  half' a 
mile,  and  he  voluntarily  left  the  train  and 
v/alked  back,  tliere  was  nothing  to  indicate 
that  plaintiff  was  humiliated,  and  an  instruc- 
tion authorizing  the  jury  to  award  damages 
for  humiliation  was  erroneous.  St.  Louis  S. 
\V.  R.  Co.  V.  Knight  [Ark.]  88  S.  W.  1035. 
Evidence  held  not  to  raise  issue  that  plaint- 
iff's suffering  resulted  from  a  previous  in- 
jury so  as  to  require  special  charge  on  that 
subject.  St.  Louis  S.  W.  R.  Co.  v.  Johnson 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  813.  94  S.  W. 
162.  An  instruction  as  to  burden  of  proof 
and  presumptions  of  negligence  held  not  er- 
roneous as  withdrawing  the  issue  whether 
plaintiff  was  injured  by  starting  of  car  or 
by  attempting  to  alight  frorh  the  moving- 
car,  especially  in  view  of  other  instructions 
given.  French  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]    82  P.  395. 

2.  Wliere  the  complaint  alleges  the  use  of 
a  defective  car,  but  there  is  no  evidence  of 
any  defect  and  the  accident  was  shown  to 
have  been  caused  by  a  wire  overhead,  it  is 
error  to  refuse  a  charge  that  tiiere  was  no 
evidence  of  a  defective  car.  Dean  v.  Tarry- 
town,  etc.,  R.  Co.,   99  N.  T.   S.   250. 

3.  An  Instruction  tliat  the  fact  that  a  car- 
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mentative  in  form,'^  and  must  not  invade  the  province  of  tlie  jury  ®  or  assume  the 
truth  of  matters  in  dispute/  or  single  out  and  give  undue  prominence  to  particular 
matters.®     The  charge  is  to  be  construed  as  a  whole,  and  defects  and  omissions  in 


rier  is  bound  to  exercise  a  high  degree  of 
■  care  does  not  "in  any  degree"  relieve  a  pas- 
senger from  the  duty  to  use  ordinary  care,  is 
not  objectionable  as  tending  to  mislead  the 
jury  in  believing  that  a  passenger  must  use 
a  high  degree  of  care.  Harvey  v.  Chicago  &  A. 
R.  Co.  [111.]  77  N.  B.  569.  Instruction  that  it 
was  the  duty  of  sleeping  car  company  to  fur- 
nish transportation  to  point  named  held  not 
erroneous,  the  use  of  the  v/ord  "transporta- 
tion" not  being  misleading.  Pullman  Palace 
Car  Co.  V.  Hocker  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  330,  93  S.  W.  1009.  An  instruction 
that  a  passenger  carried  beyond  his  destina- 
tion has  no  right  to  remain  on  the  car  until 
its  return  trip  is  not  misleading  e.s  justify- 
ing the  use  of  the  dangerous  wreapon  em- 
ployed in  e^cting  him.  Powell  v.  Wiley 
[Ga.]  54  S.  E.  732.  Instruction  deflning  prox- 
imate cause  held  misleading  s.s  not  being  the 
law  applicable  to  the  facts.  Gulf,  etc.,  R.  Co. 
V.  Turner  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
224,  93  S.  W.  195. 

4.  A  charge  declaring  valid  a  contract  re- 
quiring a  shipper  of  stock  to  ride  in  the  ca- 
boose, and  making  its  violation  prima  facie 
negligence  in  case  of  injury,  and  a  further 
charge  to  find  for  plaintili  if  he  acted  pru- 
dently in  riding  upon  the  engine,  held  not 
inconsistent.  Missouri,  etc.,  R.  Co.  v.  Avis 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  519,  81  S.  W. 
877. 

5.  An  instruction  that  an  alighting  pas- 
senger must  be  observant,  heed  what  was 
going  on  about  her,  notice  whether  or  not 
the  train  was  standing,  observe  when  it 
started  and  to  protect  herself  by  the  hand 
railing',  objectionable  as  argumentative. 
O'Dea  V.  Michigan  Cent.  R.  Co.  [Mich.]  12 
Det  Leg.  N.  718,  105  N.  W.  746.  An  instruc- 
tion that  no  one  has  a  right  to  leap  from  a 
moving  train  in  the  night  time  at  an  un- 
lighted  place,  because  he  is  being  carried  be- 
yond his  destination  with  expectation  of  re- 
covering for  the  injuries  received,  properly 
refused  as  argumentative  and  abstract.  Kan- 
sas City,  etc.,  R.  Co.  v.  Matthews,  142  Ala. 
298,  39  So.  207.  An  instruction  that  if  the 
intestate  failed  to  do  what  a  reasonably  pru- 
dent man  would  have  done  under  the  cir- 
cumstance *  *  *  he  cannot  recover,  prop- 
erly refused  as  failing  to  hypothesis  that  his 
negligence  contributed  to  his  injuries.  Id. 
An  instruction  that  there  was  no  evidence 
tending  to  show  any  negligence  on  the  part 
of  the  motorman,  which  was  the  proximate 
cause  o'f  plaintiff's  injury,  properly  refused 
as  stating  no  principle  of  law  and  as  argu- 
mentative. Mobile  Light  &  R.  Co.  v.  Walsh 
[Ala.]   40  So.  560. 

(i.  Plaintiff's  intestate  was  killed  while 
passing  from  a  coach  placed  on  a  side  track 
tb  the  station  across  from  it.  Held,  an  in- 
struction that  if  defendant  backed  an  en- 
gine between  the  coach  and  the  platform 
without  guard  or  lookout,  and  without  giv- 
ing signals  or  warnings  such  as  would  at- 
tract the  attention  of  a  man  of  ordinary  pru- 
dence rightfully  passing  between  the  coaches 
and  the  platform,  defendant  would  be  guilty 
of  negligence,  was  not  erroneous  in  that  the 


word  "guard"  was  used,  though  the  stat- 
ute only  requires  a  look  out  to  be  kept,  nor 
as  assuming  that  decedent  was  rightfully  oa 
the  track,  when  taken  in  connection  witJi 
other  instructions.  St.  Louis,  etc.,  R.  Co.  v. 
Cleere  [Ark.]  88  S.  W.  995.  Court  should  not 
charge  that  a  specific  act  is  or  is  not  a  dis- 
charge of  the  duty  imposed  by  law.  An  in- 
struction that  it  was  not  the  duty  of  the 
conductor  to  see  that  the  platforms  of  the 
coaches  were  clear  before  starting,  properly- 
refused.  Seaboard  Air  Lme  R.  Co.  v.  Brad- 
ley [Ga.]  54  S.  E.  69.  Court  should  not  in- 
struct that  certain  facts  constitute  negli- 
gence, such  facts  not  constituting  negli- 
gence per  se.  Macon  R.  &  L.  Co.  v.  Vining, 
123  Ga.  770,  51  S.  E.  719.  Instructions  con- 
strued as  charging  negligence  as  a  matter 
of  law  in  attempting  to  aliglit  from  a  mov- 
ing car.  Paul  v.  Salt  Lake  City  R.  Co. 
[Utah]  83  P.  563.  An  instruction  that  it  was 
the  duty  of  the  defendant  street  car  com- 
pany to  provide  a  reasonably  safe  place  for 
passengers  is  not  objectionable  as  taking 
the  question  whether  the  place  was  reason- 
ably safe  from  the  jury.  Macon  R.  &  Light 
Co.  V.  Vining,  123  Ga.  770,  51  S.  E.  719.  In- 
struction that  the  conductor  had  no  author- 
ity to  waive  the  contract  requiring  the  ship- 
per of  stock  to  remain  in  the  caboose  was 
properly  refused  where  the  question  was 
controverted  in  the  evidence.  Missouri,  etc., 
R.  Co.  V.  Avis  [Tex.  Civ.  App.]  14  Tex.  CL 
Rep.  519,  91  S.  W.  877.  Requested  instruc- 
tion as  to  show^ing  necessary  to  rebut  pre- 
sumption arising  from  derailment  held  prop- 
erly refused  as  on  the  weight  of  the  evi- 
dence. Davis  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  989,  93  S.  W.  222, 
Instructions  in  action  for  injuries  received  bj 
passenger  through  negligent  coupling  of  cars 
held  not  on  the  weight  of  the  evidence  as 
leading  jury  to  believe  that  in  court's  opin- 
ion certain  issuable  facts  had  been  proved. 
St.  Louis  S.  W.  R.  Co.  v.  Morrow  [Tex.  Ci'.^ 
App.]  93  S.  W.  162.  Circumstances  proved 
not  constituting  any  legal  excuse  for  fail- 
ure to  furnish  plaintiff  accommodations  in 
sleeper  to  her  destination  according  to  con- 
tract, a  charge  that  if  north-bound  train 
started  without  a  sleeper  intending  to  get 
the  one  on  the  south-bound  train  and  leave 
the  latter  without  one,  such  facts  would  not 
justify  the  breach,  held  not  objectionable  as 
a  charge  on  the  facts.  Pullman  Palace  Car 
Co.  V.  Hocker  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  330,  93  S.  W.  1009. 

7.  A  series  of  instructions  held  erroneous 
as  assuming  that  carrier  failed  to  provide  a 
step-box  for  alighting  passengers,  and  that 
conductor  failed  to  assist  them  in  alighting. 
Missouri,  etc.,  R.  Co.  v.  Wolf  [Tex.  Civ.  App.J 
14  Tex.  Ct.  Rep.  52,  89  S.  W.  778. 

8.  Under  an  indictment  alleging  that  a 
waiting  room  was  too  small,  improperly 
ventilated  and  lighted,  an  instruction  au- 
thorizing a  conviction  if  it  was  too  small  or 
insufficiently  ventilated  or  lighted  is  not  ob- 
jectionable as  pointing  out  the  evidence.  Il- 
linois Cent.  R.  Co.  v.  Com.  [Ky.]  90  S.  W.  602. 
An  instruction  setting  out  defendant's  theory 
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one  instruction  may  be  cured  by  others.®    The  nature  of  the  care  required  of  both 
parties  ^^  and  the  presumptions  in  respect  thereto  should  be  fully  stated.^^ 

Part  V,     Carriers  of  Baggage  axd  Passengers'  Effects. 

§  33.     RigJiis.  duties  and  liahilities}- — The  contract  of  carriage  implies  a  duty 
to  carr}-  personal  effects  of  the  jiassenger  reasonably  necessary  for  use  on  the  jour- 


of  the  cause  of  the  accident  held  not  objec- 
tionable as  giving  undue  prominence  to  such 
theory.  Chicago  City  R.  Co.  v.  Math,  114  lU. 
App.  350.  An  instruction  that  if  there  was 
sufficient  light  v\'here  plaintiff  alighted  it 
was  immaterial  that  the  rest  of  the  platform 
■«'as  insufficiently  lighted  is  not  erroneous  as 
singling  out  one  of  the  causes  of  alleged 
negligence  (Harvey  v.  Chicago  &  A.  R.  Co. 
[111.]  77  N.  E.  569),  or  as  charging  that  if 
the  conductor  and  brakeman  had  lanterns 
the  company  was  relieved  from  lighting  its 
platform   (Id.). 

9.  A  charge  that  if  plaintiff  established 
any  of  the  acts  of  negligence  alleged,  one  of 
which  was  that  the  train  started  before  she 
had  reached  her  seat,  they  should  find  for 
plaintiff,  is  not  erroneous  as  charging  that 
such  act  was  negligence  as  a  matter  of  law, 
^vhen  considered  with  subsequent  charges. 
Georgia  R.  &  Banking  Co.  v.  Tice,  124  Ga.  459, 
52  S.  E.  916.  Charge  construed  as  a  whole  and 
jury  held  fairly  instructed  as  to  degree  of 
care  of  a  street  railway  company  to  a  passen- 
ger. Cincinnati  Traction  Co.  v.  Baron,  3  Ohio 
N.  P.  (N.  S.)  633.  An  instruction  as  to  the 
presumption  of  negligence  not  limited  to  the 
specific  acts  charged  is  not  erroneous  where 
the  court  in  its  general  charge  limited  the 
consideration  of  the  jury  to  two  specific  acts 
of  alleged  negligence.  Georgia  R.  &  Elec. 
Co.  V.  Reeves,  123  Ga.  697,  51  S.  E.  610.  In  an 
action  for  injuries,  where  the  court  clearly 
required  the  jury  to  find  all  the  facts  going 
to  make  up  the  negligence  charged,  the  fail- 
ure to  use  the  word  "negligently"  in  an  in- 
struction did  not  render  it  erroneous.  Mc- 
Gaffery  v.  St.  Louis  &  M.  R.  Co.,  192  Mo.  144, 
90  S.  "W.  816.  A  certain  instruction  on  con- 
tributory negligence  held  to  cover  one  re- 
fused and  to  correctly  state  the  law.  Gharst 
V.  St.  Louis  Transit  Co.,  115  Mo.  App.  403,  91 
S.  W.  453.  An  instruction  ignoring  the  issue 
of  contributory  negligence  is  not  error  where 
the  jury  were  clearly  and  distinctly  charged 
by  other  instructions  that  contributory  neg- 
lio-i^nce.  if  fo^md.  would  b'^  fatal  to  plaintiff's 
recovery.  Indiana  Union  Traction  Co.  v.  Jac- 
obs [Ind.]  78  N.  E.  325.  An  instruction  that 
ueiei^aanc  was  bound  to  carry  plaintirf 
"safely"  is  cured  by  subsequent  instructions 
specifically  stating  its  duty.  Blumenthal  v. 
Union  Elec.  Co.  [Iowa]  105  N.  W.  588.  An 
instruction  that  if  the  conductor  knew  that 
plaintiff  was  attempting  to  board  the  car 
and  started  the  car  before  she  had  a  rea- 
sonable opportunity  to  do  so  the  defendant 
is  liable  is  not  erroneous  as  omitting  the 
theory  of  contributory  negligence  where 
such  theory  is  covered  elsewhere.  Coles  v. 
Interurban  St.  R.  Co.,  97  N.  Y.  S.  289.  Held 
not  error  to  refuse  an  instruction  as  to  the 
burden  of  proof  in  view  of  the  instructions 
given.  French  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]    82  P.  395.     Where  the  court  has  given 


full  and  explicit  charges  as  to  the  degree  of 
care  required  of  a  carrier,  subsequent 
charges  using  the  term  "proper  care"  a^re  not 
erroneous  as  being  indefinite.  St.  Louis  S.  W. 
R.  Co.  V.  Parks  [Tex.  Civ.  App.]  14  Tex.  Rep. 
232,  90  S.  W.  343.  An  instruction  charging  a 
carrier's  duty  to  stop  a  reasonable  time  to  al- 
low passengers  to  alight  need  not  negative 
the  defenses  of  the  ca^rrier.  Alabama  &  V. 
R.  Co.  V.  Dear  [Miss.]  39  So.  812.  An  instruc- 
tion as  to  defendant's  liability,  notwith- 
standing negligence  of  deceased  in  allowin.g 
his  arm  to  protrude  from  the  car,  held  not 
erroneous  in  view  of  the  binding  instruction 
on  contributory  negligence.  Georgetown  & 
T.  R.  Co.  V.  Smith,  25  App.  D.  C.  259. 

10.  Instruction  that  if  jury  believed  that 
plaintiff  was  guilty  of  negligence  in  alight- 
ing from  the  car  "and  that  such  negligence, 
if  any,  proximately  caused  or  contributed  to" 
his  injuries,  they  should  find  for  defendant, 
held  not  affirmative  error  as  submitting  as  a,n 
issue  the  question  whether  plaintiff's  negli- 
gence, if  established,  contributed  to  his  in- 
juries, when  there  was  no  controversy  on 
that  question.  If  defendant  desired  a  fuller 
or  more  pointed  instruction  he  should  have 
asked  for  it.  Parks  v.  San  Antonio  Traction 
Co.  [Tex.]  16  Tex.  Ct.  Rep.  1S6,  94  S.  TV'.  331. 
An  instruction  that  "if  plaintiff  was  injured 
while  using  due  care,"  etc.,  is  not  objection- 
able as  confining  his  exercise  of  due  care  to 
the  precise  moment  of  the  accident.  Chicago 
Union  Traction  Co.  v.  Lawrence,  113  111.  App. 
269.  It  is  not  necessary  to  characterize  the 
starting  of  a  car  as  "negligent"  if  the  facts 
as  submitted  in  the  charge  constitute  negli- 
gence in  law.  Barr  v.  St.  Louis  &  S.  R.  Co., 
114  Mo.  App.  425,  90  S.  "«';  107.  Where  negli- 
gence was  predicated  on  defective  applianct.-3 
and  excessive  speed,  but  the  grade  of  the 
track  and  size  of  the  load  of  passengers  were 
proved  to  show  the  degree  of  care  required 
a  reference  by  the  court  in  its  charge  to  the 
heavy  load  and  steep  grade  was  proper. 
Citizens'  R.  Co.  v.  Wade  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  29,  91  S.  W.  645.  An  instruc- 
tion that  defendant  was  liable  if  it  failed  to 
use  ordinary  care  and  that  the  burden  v/as 
upon  plaintiff  to  prove  negligence  was  favor- 
able to  defendant.  Indianapolis  Traction  & 
Terminal  Co.  v.  Lawson  [C.  C.  A.]   143  F.  834. 

11.  An  instruction  that  the  occurrence  of 
a  collision  raises  a  presumption  of  negli- 
gence, and  the  burden  is  on  defendant  to  re- 
but such  presumption,  is  not  objectionable  as 
charging  that  the  happening  of  the  accident 
is  negligence  per  se.  Pittsburgh;  etc.,  R.  Co. 
V.  Higgs,  165  Ind.  694.  76  N.  E.  299.  An  in- 
struction as  to  presumption  of  negligence 
from  certain  proven  facts  held  not  errone- 
ous as  imposing  the  burden  of  disproving 
negligence  on  defendant.  Cody  v.  Market  St. 
R.  Co.  [Cal.]  82  P.  666. 

12.  See  5  C.  L.  553. 
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ney/^  including  siieli  a  sum  in  money  as  is  reasonably  necessary  for  the  journey,^* 
and  such  duty  is  sometimes  declared  by  statute  ^^  under  penalty.^^  The  duty  to 
carr}^  bagga2:e  is  incidental  to  and  grows  out  of  the  contract  to  carry  one  as  a  pas- 
senger, and  hence  does  not  arise  until  the  person  tendering  such  parcel  has  procured 
tlie  right  of  transportation  as  a  passenger/^'  and  not  then  until  the  basfgage  has  been 
properly  delivered  to  the  carrier  ^^  and  proper!}-  checked,  unless  the  failure  to  check 
is  by  the  carrier's  fault. ^^    A  common  carrier  as  a  private  enterprise  may  receive  and 


13.  Generally,  whatever  a  passenger  takes 
with  him  for  his  personal  use  and  comfort, 
either  ^vitli  reference' to  his  immediate  neces- 
sities or  the  ultimate  purpose  of  his  journey, 
must  be  considered  baggage.  Does  not  in- 
clude merchandise  carried  for  sale.  Kast  v. 
Philadelphia  &  R.  R.  Co.,  28  Pa.  Super.  Ct. 
107.  Watch  held  reasonably  necessary  for 
journey.  Knieriem  v,  Ne-^v  York,  etc.,  R.  Co., 
109  App.  Div.  709,  96  N.  Y.  S.  602.  Articles 
carried  by  a  passenger  for  sale  are  not  bag- 
gajfe.  Samples  of  stationery.  Rossier  v.  Wa- 
bash R.  Co.,   li.5  Mo.  App.   515,   91  S.  Vv^   1018. 

Xote:  The  rule  has  been  considered  flexible 
enough  to  embrace  valuable  laces  for  per- 
sonal adornment  (Railroad  Co.  v.  Fraloff,  100 
U.  S.  24,  25  Law.  Ed.  531;  Saleeby  v.  Cent.  R. 
Co.,  99  App.  Div.  163.  90  X.  Y.  S.  1042);  cloth 
and  material  intended  for  use  as  clothing 
(Mauritz  v.  N.  Y.,  etc.,  R.  R.  Co.,  21  Am.  & 
Eng.  R.  R.  Cas.  2S6;  Id.,  23  F.  765)  ;' tools,  in 
reasonable  quantities,  of  a  mechanic  while 
plying  his  trade  as  such  (Porter  v.  Hilde- 
brand,  14  Pa.  129;  Kansas  City,  etc.,  P^  R.  Co. 
V.  Morrison.  23  Am.  &  Eng.  R.  R.  Cas.  481); 
watches  and  jewelry  of  husband  and  wife 
when  intended  to  be  worn  by  the  passengers 
(McGill  V.  Rowand,  3  Pa.  451;  Torpey  v  Wil- 
liams, 3  Daly  [N.  Y.]  162;  Bomar  v.  Maxwell, 
9  Humph.  [Tenn.]  620,  51  Am.  Dec.  6S2); 
guns  and  fishing  tackle  when  intended  for 
the  personal  use  of  the  traveler  (Hawkins  v. 
Hoffman,  6  Hill  [N".  Y.]  5S6,  41  Am.  Dec.  7^7; 
Jordan  v.  Fall  River  R.  Co.,  5  Cush.  [Mass.] 
C9,  51  Am.  Dec.  44).  Bullion,  sam.ples  of 
traveling  salesmen,  papers  and  documents  of 
employer  of  traveler,  deeds,  works  of  art, 
plate,  merchandise,  medicines,  presents  in- 
tended for  sale  or  delivery,  have  been  ex- 
cluded from  the  class  of  personal  baggaye. 
Contract  Co.  v.  Cross,  8  Am.  Rep.  471;  Penn- 
sylvania Co.  V.  Miller,  35  Ohio  St.  541,  35  Am. 
Rep.  620;  2  Pepper  &  Lewis  Dig.  of  Dec, 
cols.  2488,  2489;  Mauritz  v.  N.  Y.,  etc.,  R.  Co., 
23  F.  765;  Jacobs  v.  Cent.  R.  Co.,  19  Pa.  Su- 
per. Ct.  13;  Id.,  208  Pa.  535;  Bullard  v.  Del. 
Lack.  &  W.  R.  R.  Co.,  21  Pa.  Super.  Ct.  583. 

14.  Wiiether  ?1,180  was  reasonably  neces- 
sary for  the  journey  is  one  fact,  taking  into 
consideration  the  length  of  the  journey,  al- 
lowing for  illness,  etc.  Knieriem  v.  New 
York,  etc.,  Pw  Co.,  109  App.  Div.  709,  96  N. 
Y.    S.    602. 

XOTE.  Liability  of  carrier  for  money  car- 
ried by  pas-senger:  "In  a  case  decided  in  New 
York  in  1850,  it  -was  held  that  carriers  were 
not  liable  for  money  carried  ay  passengers  in 
their  trunks,  even  though  the  amount  was 
only  sufficient  for  traveling  expenses.  Grant 
v.  Newton,  1  E.  D.  Smith,  95.  Similarly  in 
Doyle  V.  Kiser,  6  Ind.  242,  the  passenger  was 
allowed  to  recover  value  of  clothing  lost  in 
a  bag,  but  not  money.  These  cases  have  gen- 
erally been  overruled  and  it  is  held  that  pas- 


sengers may  recover  for  money  lost  to  the 
extent  of  that  which  Is  necessary,  etc.,  for 
the  journey.  Johnston  v.  Stone,  30  Tenn.  419; 
Missouri  Pac.  R.  Co.  v.  York.  2  ■V^'ilson,  Civ. 
Cas.  Ct.  App.  [Tex.]  639;  Merrill  v.  Grlnnell, 
30  N.  Y.  594.  The  last  case  holds  that  the 
amount  of  monej'  to  be  recovered  is  to  be 
governed  by  the  requirements  of  the  entire 
proposed  journey  and  not  for  a  particular 
portion  thereof.  In  cases  of  gross  negli- 
gence even  m.ore  may  be  recoversd.  Jordan 
V.  Fall  River  R.  Co.,  59  Mass.  69,  ol  Am.  Dec. 
44.  The  carrier's  liability  does  not  extend  to 
money  carried  for  the  purpose  of  making 
purchases  (Hickox  v.  Naugatuck  R.  Co.,  31 
Conn.  281,  83  Am.  Dec.  143);  nor  to  large 
sums  iiot  expressly  put  in  charge  with  'ao- 
tice  {Hutchings  v.  Western,  ate,  R.  Co..  25 
Ga.  61,  71  Am.  Dec.  156;  Orange  Co.  Bank  v. 
Brown,  9  Wend.  fN.  Y.]  55)."  — Fr.^m  15  Yale 
L.  J.  372. 

15.  In  South  Carolina,  '^"'hen  a  carrier  is- 
sues a  ticket  to  a  passenger  for  a  destina^ 
tion  beyond  its  own  line.  It  must  chsck  bag- 
gage to  such  point.  Code  1902,  §  2166.  Can- 
not require  the  passenger  to  rechsck  at  the 
junctional  point.  SulU.^an  v.  S:>'atliera  R.  Co. 
[S.  C  ]   54  S.  E.  586. 

16.  A  Statute  ppu3li2ing  a  rafjjsal  to  check 
baggage  "taken  for  transportation"  applies 
only  when  t'le  baggage  js  so  taken.  No  tak- 
ing, but  i-fusal  to  take  because  there  was  an 
atts-ciinient  out  for  the  'trunk.  Slit-^hell  v. 
Kansas  City,  ate,  R.  Co.  116  Uo.  App.  116,  90 
g.  W.  1184. 

17.  Uracil  sjch  T.'sat  has  teen  prc.';ured 
the  carrier  is  unier  no  5uty  to  receive  par- 
cels for  traajportaticn  as  tiggage.  Atlanta 
Tervninal  Co.  v.  A^isrlcan  S-s.gga.ge  &  Trans- 
fer Co.  [Ga.]   54  S.  E.  711. 

IS.  The  mere  placing  of  a  trunk  in  the 
entrance  to  the  baggage  room  without  any 
notice  to  the  servants  is  not  a  delivery  to 
the  company.  Gregory  v.  Webb  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  1016,  14  Tex.  Ct.  Rep. 
277,  89  S.  W.  1109. 

19.  V\'here  company  receives  baggage  and 
undertakes  to  transport  it,  and  passenger's 
failure  to  secure  checks  is  due  to  carrier's 
direction,  failure  to  check  it  is  no  defense  in 
action  for  its  loss.  Texas  &  P.  R.  Co.  v. 
Weatherby  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
809,  92  S.  W.  58.  Requested  instruction  prop- 
erly refused  in  view  of  conflicting  evidence. 
Id.  Where  passenger  placed  package  in 
hands  of  company's  agent  with  request  that 
it  be  cliecked,  and  agent  informed  her  that 
he  would  not  have  time  to  check  it  before 
train  left  but  would  send  it  by  express  the 
next  day,  but  it  was  put  on  train  by  some 
one  before  train  left  without  being  checked 
and  was  lost,  railroad  company  held  liable 
for  its  value.  Ft.  Worth  &  R.  G.  R.  Co.  v. 
McCarty  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  44, 
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store  parcels  of  prospective  passengers  until  checked  out  as  bago-age.^"  but  sucli 
operations  must  be  subordinate  to  its  service  to  passengers  presenting  parcels  to  be 
checked  as  baggage,  duly  accompanied  by  evidence  of  right  of  transportation.-^  Car- 
rier is  not  obliged  to  carry  a  passenger's  baggage  on  the  same  train  as  the  passenger, 
provided  it  is  delivered  at  the  time  the  passenger  reaches  his  destination.^^ 

§  34.  Care  of  baggage  and  effeds.^^ — If  a  carrier  knowingly  accepts  goods  and 
chattels  as  baggage,  it  becomes  liable  therefor  as  baggage ;  ^*  but  it  is  not  liable  for 
statutorv  penalties.^^  A  steamship  company  is  liable  for  the  loss  of  the  personal 
baggage  of  a  passenger  unless  the  loss  was  due  to  the  act  of  God  or  the  public 
enemy.2'  A  carrier  is  liable  without  proof  of  negligence  for  personal  effects  and 
money  reasonably  necessary  for  the  journey  where  loss  occurs  while  in  the  possession 
of  the  carrier,-'  but  if  kept  in  the  possession  of  tha  passenger,  the  carrier  is  not  lia- 
ble except  for  negligence.-^  When  baggage  has  arrived  at  its  destination  and  has 
been  deposited  in  a  suitable  place  for  delivery  and  kept  there  a  sufficient  time  to 
allow  a  passenger  to  claim  and  remove  it,  its  lialnlity  as  carriei*  ceases.^*  Where  a 
passenger  fails  to  remove  his  baggage  within  a  reasonable  time,  the  carrier's  duty 
becoines  that  of  a  warehouseman,^"  and  requires  the  carrier  to  use  the  care  of  a  per- 
son of  ordinary  prudence  in  caring  for  his  own  property  in  similar  circumstances.^^ 
By  statute  in  Mississippi  the  liability  of  the  carrier  for  baggage  continues  absolute 
until  the  passenger  has  had  a  reasonable  time  within  v.diich  to  remove  it,^^  and  what 
constitutes  a  reasonable  time  is  a  question  of  fact  for  the  jury  under  the  circum- 
stances of  the  case.^-'  A  carrier  is  not  liable  for  loss  of  baggage  .occurring  beyond 
its  line  in  the  absence  of  a  special  undertaking  to  carry  to  destination.^* 

§  So.  Limitation  of  liahilityP — Liability  for  loss  of  baggage  may  be  limited 
by  stipulations  contained  in  the  ticket  as  to  amount  of  loss,-"'^  or  to  loss  occurring 
on  the  carrier's  own  line.^' 


94  S.  V^^  178.  Passenger  may  testify  as  to 
■\'^lue  of  goods  lost,  the  strict  rule  of  market 
value  not  being  applicable.     Id. 

20,  21.  Atlanta  Terminal  Co.  v.  American 
Baggage  &   Transfer  Co.    [Ga.]    54   S.   E.   711. 

22.  Sullivan  v.  Southern  R.  Co.  [S.  C]  54 
S.  E.  5S6. 

23.  See  5  C.  L.   554. 

24.  New  Orleans,  etc., '  R.  Co.  v.  Shackle- 
ford  [Miss.]  40  So.  427;  Charlotte  Trouser  Co. 
V.  Seaboard  Air  Line  R.  Co.,  139  N.  G.  382,  51 
S.  E.  973;  Dahrooge  v.  Pere  Marquette  R.  Co. 
[Mich.]  108  N.  W.  283.  That  goods  were  car- 
ried in  sample  cases  was  not  conclusive  that 
the  carrier  knew  they  were  merciiandise. 
Eossier  v.  Wabash  R.  Co.,  115  Mo.  App.  515, 
91  S.  V\'.  1018. 

25.  Nor  liable  for  double  damage  under 
section  3569,  Rev.  Code  1892.  New  Orleans  & 
N.  E.  R.  Co.  V.  Shackleford   [Miss.]   40  So.  427. 

26.  Hart  v.  North  German  Lloyd  S.  S.  Co., 
108  App.  Div.  279,  95  N.  Y.  S.  733.  A  passen- 
ger's negligence  in  leaving  tlie  door  and  port- 
hold  of  his  stateroom  open  does  not  relieve 
tlie  steamship  company  where  the  steward 
knew  of  the  facts  and  did  not  close  and  lock. 
Id. 

27.  Knieriem  v.  New  York,  etc.,  R.  Co.,  109 
App.  Div.  709,  96  N.  Y.  S.  602.  Where  bag- 
gage is  accepted  for  shipment  and  is  never 
delivered,  the  carrier  is  liable.  Haas  v. 
Louisiana  &  A.  R.  Co.  [Ark.]  89  S.  W.  1001. 
Evidence  held  sufficient  to  show  negligence 
in    permitting   grease    to    remain    on    a   gate, 

'  thereby  soiling  a  passenger's  dress.  Driggs 
V.   Interborough   Rapid  Transit   Co.,    96   N,    Y. 


S.  1031.  Evidence  held  sufficient  to  sustain  a 
finding  that  a  sleeping  car  company  was  neg- 
ligent in  protecting  personal  effects  of  one 
of  its  patrons.  Pullman  Palace  Car  Co.  v. 
Woods   [Neb.]   107  N.  W.   858. 

2S.  Knieriem  v.  New  York,  etc.,  R.  Co.,  109 
App.  Div.  709,  96  N.  Y.  S.  602.  Where  hus- 
band and  wife  are  passengers  together,  pos- 
session of  wife  is  possession  of  husband.    Id. 

29.  Charlotte  Trouser  Co.  v.  Seaboard  Air 
Line  R.  Co.,  139  N.  C.  382,  51  S.  E.  973. 

30.  Not  gratuitous  bailee.-  Rossier  v.  Wa- 
bash R.  Co.,  115  Mo.  App.   515,   91   S.  W.   1018. 

31.  Rossier  v.  "Wabash  R.  Co.,  115  Mo.  App. 
515,  91  S.  W.   1018. 

32.  33.  Code  1892,  §§  3568,  3569.  Zeigler 
Bros.  V.  Mobile  &  O.  R.  Co.   [Miss.]   39  So.  811. 

34.  Griffith  v.  Atchison,  etc.,  R.  Co.,  114 
Mo.  App.  591,  90  S.  W.  408.  The  issuing  of  a 
through  ticket  does  not  amount  to  an  under- 
taking to  deliver  at  destination  where  there 
is  an  express  provision  limiting  liability  to 
own  line.  Id.  Rev.  St.  1899,  §  5222,  ren- 
dering the  carrier  issuing  bills  of  lading  lia- 
ble for  negligence  of  connecting  carriers  has 
no  application  to  baggage.     Id. 

35.  See  5  C.  L.  554. 

38.  A  stipulation  contained  In  a  mileage 
book  that  company  would  be  liable  only  for 
wearing  apparel  to  the  extent  of  $100  in  case 
of  loss  of  baggage  is  valid.  Kast  v.  Philadel- 
phia &  R.  R.  Co.,  28  Pa.  Super.  Ct.  107.  A 
condition  in  a  steamship  ticket  that  the  com- 
pany shall  not  be  liable  for  luggage  and  per- 
sonal effects  In  excess  of  $100,  unless  the 
value  thereof  is  disclosed  does  not  apply  to 
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§  36.     Damages."^ 

§  37.  Remedies  and  procedure. ^'^ — Production  of  check  for  baggage  and  proof 
that  the  baggage  has  not  been  delivered  makes  a  prima  facie  casC*"  A  parent  travel- 
ing with  a  child  of  such  tender  years  that  no  fare  is  required  mav  recover  for  arti- 
cles intended  for  the  exclusive  use  of  the  child  where  such  articles  are  packed  with 
his  baggage,*^  and  husband  traveling  with  his  wife  may  recover  on  contract  for  bag- 
gage belonging  exclusively  to  the  wife.*-  A  statute  providing  a  penalty  to  be  recov- 
ered by  the  state  for  refusing  to  check  baggage  does  not  preclude  a  passenger  from 
recovering  damage  caused  by  such  refusal.*^ 

Carkyixg  Wkapoxs;  Car  Trvsts,  see  latest  topical  index, 

CASE,  ACTION  OX.« 

Case  will  lie  for  damages  resulting  from  breach  of  a  contract,*'  and  in  that  case 
is  barred  in  the  period  for  ex  contractu  actions.*® 

Case  Agreed;  Case  Certified;  Case  Settled;  Cash;  Catciiixg  Baegaix,  see  ^latest 
topical  index. 

CAUSES    OF    ACTION    AND    DEFENSES." 

Where  a  statute  creates  a  new  right  and  prescribes  an  adequate  remedy  for  its 
violation,  such  remedy  is  exclusive,*^  but  where  the  right  previously  existed  and  the 
statute  merely  provides  a  new  remedy  it  is  cumulative.*®  The  gist  of  an  action  is 
the  essential  ground  or  principal  subject-matter  without  which  the  action  could  not 
be  maintained.^"  To  sustain  a  cause  of  actionj  the  duty  violated  must  be  owed  to 
plainliff.°^  Where  a  party  is  entitled  to  time  in  which  to  make  payment  on  execut- 
ing a  note,  a  refusal  to  execute  sttch  note  gives  an  immediate  cause  of  action  for  the 
money.^-    An  action  mtist  not  be  premattirely  commenced,^^  but  an  objection  thereto 


personal  effects  directed  to  be  carried  to  the 
passenger's  state  room  for  personal  use. 
Holmes  v.  Xorth  German  Lloyd  S.  S.  Co.  [X. 
T.]  77  N.  E.  21.  The  fact  that  the  stipulation 
was  printed  in  small  type  and  partly  con- 
cealed does  not  affect  its  validity  where  it 
was  followed  by  a  notice  in  large  type 
specifically  referring  the  purchaser  to  it. 
Kast  V.  Philadelphia  &  R.  R.  Co.,  28  Pa.  Su- 
per. Ct.  107. 

37.  Griffith  v.  Atchison,  etc.,  R.  Co.,  114 
Mo.  App.  591,  90  S.  W.  40S. 

38.  See  5  C.  L.  555.  See,  also  Damages,  5 
C.  L.  904. 

39.  See  5  C.  L..  555. 

40.  Zeigler  Bros.  v.  Mobile  &  O.  R.  Co. 
[Miss.]  39  So.  811.  Baggage  check  is  prima 
facie  evidence  of  receipt  of  the  baggage. 
Graham  &  M.  Transp.  Co.  v.  Young,  117  111. 
App.  257.  A  custom  of  issuing  a  check  for 
baggage  in  exchange  for  a  check,  issued  by 
a  connecting  road,  without  seeing  whether 
the  baggage  was  actually  received,  cannot 
be  shown  to  overcome  the  prima  facie  re- 
ceipt established  by  the  check.     Id. 

41.  42.  Withey  v.  Pere  Marquette  R.  Co. 
[Mich.]   12  Det.  Leg.  X.   511,  104  N.  W.   773. 

43.  Code  1902,  §  2166.  Sullivan  v.  South- 
ern R.  Co.   [S.  C]   54  S.  E.  586. 

44.  See  5  C.  L.  555. 

45.  46.  Bate3  V.  Bates  Mach.  Co.,  120  111. 
App.  563. 


47.  See  5  C.  L.  553. 

Scope  of  thi.s  title:  None  except  cases  de- 
fining or  illustrating  the  most  general  and 
abstract  principles  are  treaited  here.  Most  of 
the  questions  involving  the  terms  "cause  of 
action"  or  "defense"  are  referable  to  the 
identity  or  the  joinder,  severance  or  splitting 
of  them.  See  Pleading,  6  C.  L.  1008;  Abate- 
ment and  Revival,  7  C.  L.  1;  Former  Adjudi- 
cation, 5  C.  L.  1502. 

Other  topics  dealing  with  kindred  abstract 
principles  are  Actions,  7  C.  L.  28;  Forms  of 
Actions,  5  C.  L.  1517. 

48.  Richardson  v.  People's  Life  &  Ace.  Ins. 
Co.    [Ky.]   92  S.  W.  284. 

49.  Richardson  v.  People's  Life  &  Ace.  Ins. 
Co.  [Ky.]  92  S.  "^^  284.  Creditors  of  an  in- 
solvent insurance  company  being  entitled  to 
an  appointment  of  receivers,  the  enactment 
of  Ky.  St.  1903,  §  677,  authorizing  appoint- 
ment at  the  instance  of  the  attorney  general, 
did  not  deprive  them  of- their  right.     Id. 

50.  Petition  of  Mansfield,  120  111.  App.  511. 
Malice  is  not  the  gist  of  an  action  in  trover. 
Id. 

51.  Immaterial  that  defendant  owed  the 
duty  to  someone  else.  V\'estern  Union  Tel.  Co. 
V.  Schriver   [C.  C.  A.]   141  F.  538. 

.".2.     Migatz  V.  Stieglitz   [Ind.]   77  N.  E.  400. 

53.  "V\^here  a  claim  against  the  county  was 
wholly  rejected  when  presented  to  the  board 
of  .supervisors,  an  action  may  be  maintained 
without    another    presentation.      Millard    V. 
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is  waived  by  pleading  to  the  merits.^*  One  cannot  bring  an  action  when  he  has  no 
longer  a  litigable  interest,^^  nor  will  the  courts  entertain  profitless  suits,^®  nor  de- 
termine abstract  propositions  of  law.^^  jSTo  cause  of  action  can  exist  without  a  sub- 
ject-matter.^^ A  single  cause  of  action  ^^  cannot  be  severed, "^  and  if  severed,  a  suit 
on  a  part  of  the  cause  of  action  is  a  bar  to  a  recovery  on  the  remainder.''^  Dissimilar 
separate  causes  of  action  cannot  be  united  at  law,  especialy  wliere  to  do  so  would  ne- 
cessitate violation  of  some  of  the  rules  of  pleading  or  fustrate  the  rendition  of  a 
single  Judgment  in  the  case.^-  The  giving  of  a  statutory  or  contract  notice  of  claim 
may  be  made  a  prerequisite  of  the  right  to  sue."^^  An  action  is  at  law  or  in  equity, 
depending  in  the  code  states  upon  the  nature  of  the  relief  sought.^*  A  cause  of  ac- 
tion may  be  ex  contractu,  though  a  tort  action  be  also  alleged.®^  The  absence  of 
precedents  establishing  a  liability  for  a  given  set  of  facts  raises  a  presumption  that 
no  liability  exists.'''^ 

Defenses.^' — In  the  absence  of  a  statute  so  providing,  an  equitable  defense  can- 
not be  interposed  in  a  law  action,  though  the  judge  has  both  law  and  equity  juris- 
diction,^^ but  l)y  statute  in  many  states,  such  defenses  are  allowed,*^"  and  hence  a 


Kern- County,  147  Cal.  682^  82  P.  329.  Under 
Gen.  Laws  1896,  c.  279,  §  16,  where  an  act 
gives  rise  to  a  civil  and  a  criminal  liability, 
no  action  can  be  maintained  on  tiie  former 
until  complaint  is  made  and  process  is  issued 
on  the  latter.  Brady  v.  Messier  [R.  I.]  62  A. 
511. 

54.  A  defense  that  an  action  to  recover 
possession  of  land  was  prematurely  brought, 
because  the  notice  was  Insunicient  to  ter- 
minate the  tenancy,  is  waived  by  pleading 
to  the  merits.  McCIung  v.  McPherson  [Or.] 
82  P.  13. 

55.  As  for  injury  to  stock  which  he  has 
sold.  Sweeney  v.  Frank  Waterhouse  &  Co., 
39  Wash.  507,  81  P.  1005. 

5f5.  Where  a  trustee  leaves  all  her  prop- 
erty to  the  cestui  que  trust  by  will,  an  ac- 
tion to  charge  the  estate  with  misappropria- 
tion of  trust  funds  will  not  lie.  Sprigg  v. 
Sprigg's  Trustee  [Ky.]  90  S.  W.  985. 

57.  Hence  a  court  will  not  consider  a  pe- 
tition for  a  writ  of  prohibition  to  prevent  a 
board  of  election  commissioners  from  select- 
ing election  officials  after  they  have  been  ap- 
pointed and  the  election  held.  Kalbfell  v. 
Wood,  193  Mo.  675,  92  S.  W.  230.  A  court 
is  not  deprived  of  its  authority,  however, 
merely  because  the  thing  sought  to  be  re- 
strained has  been  done  where  it  is  possible 
to  give  relief.  Id.  See,  also.  Appeal  and  Re- 
view, 7  C.  L.  128,  as  to  appeal  involving  moot 
questions. 

58.  Status  of  a  dental  school  and  its  grad- 
uates as  such  is  a  sufficient  subject-matter. 
State  V.  Chittenden  [Wis.]  107  N.  W.  500. 

59.  Where  a  collision  results  in  an  injury 
to  the  person  and  to  personal  property,  there 
is  but  one  cause  of  action.  Mobile  &  O.  R. 
Co.  V.  Matthews,  115  Tenn.  172,  91  S.  W.  194. 
A  complaint  alleging  fraud  and  praying  for 
the  rescission  of  a  note  and  mortgage  for  a 
return  of  the  money  loaned,  and  for  a  lien 
on  land  purchased  with  a  part  of  the  money, 
states  but  a  single  cause  of  action.  Matteson 
V.  Wagoner,  147  Cal.  739,  82  P.  43^:.  The  non- 
payment of  a  debt  secured  by  a  mortgage 
gives  rise  to  a  single  cause  of  action,  though 
enforceable  by  two  remedies.  Colonial  &  U. 
S.  Mortg.  Co.'  V.  Northwestern  Thresher  Co. 
[N.  D.]  103  N.  W.  915.    The  double  liability  of 


a  stockholder  Is  based  upon  his  contract  to 
pay  the  debts  of  the  corporation,  and  there 
is  but  one  cause  of  action,  irrespective  of  the 
number  of  shares  owned.  Harrison  v.  Rem- 
ington Paper  Co.   [C.  C.  A.]   140  F.  385. 

«50.  Where  plaintiff  agreed  to  sell  auto- 
mobile tops  for  a  year  and  was  to  receive  all 
that  he  got  above  $50  per  top,  he  cannot  sue 
for  each  sale  made.  Howard  v.  Hunter,  99 
N.   Y.   S.   542. 

01.  Mobile  &  O.  R.  Co.  v.  Matthews,  115 
Tenn.  172,  91  S.  W.  194.  Where  a  building 
contract  provided  for  the  compensation  to 
be  allowed  for  extra  work,  a  recovery  for  the 
extra  work  done  is  a  bar  to  a  suit  for  the 
compensation  on  the  principle  job.  Maeder  v. 
Wexler,  98  App.  Div.  68,  90  N.  Y.  S.  598.  See, 
also.  Former  Adjudication,  5  C.   L.   1502. 

62.  See  Pleading,  6  C  L.  1024. 

63.  See,  also.  Highways  and  Streets,  5  C. 
L.  1683;  Municipal  Corporations,  6  C.  L.  737; 
Carriers,  5  C.  L.  522,  548;  Railroads,  6  C.  L. 
1194,  and  like  topics.  Laws  1897,  p.  678, 
c.  304  (Rev.  St.  1898,  §  4222,  subd.  5),  re- 
quiring a  notice  to  be  given  within  a  year 
from  the  accrual  of  a  cause  of  action  for  per- 
sonal injuries,  held  constitutional  under  14th 
Amend.  U.  S.  Const,  and  under  art.  1,  §  9, 
Const.  Hoffman  v.  Milwaukee  Elect.  R.  & 
Light  Co.   [Wis.]   106  N.  W.  808. 

64.  The  filing  of  an  answer  setting  up 
equitable  matter  in  pais,  entitling  defendant 
to  affirmative  equitable  relief  and  praying 
for  such  relief,  changes  the  case  from  one  in 
law  to  one  in  equity.  Bouton  v.  Peppin,  192 
Mo.  469,  91  S.  "W.   149. 

65.  A  complaint  alleging  that  defendant, 
a  common  carrier,  agreed  to  carry  plaintiff 
safely,  followed  by  an  allegation  of  facts 
constituting  an  assault,  is  an  action  ex  con- 
tractu. Busch  v.  Interborough  Rapid  Tran- 
sit Co.,  96  N.  Y.  S.  747. 

66.  Applied  where  a  telegraph  company 
was  sought  to  be  held  by  an  undisclosed 
principal  of  the  addressee  of  a  fraudulent 
message.  Western  Union  Tel.  Co.  v.  Shriver 
[C.  C.   A.]   141  F.   538. 

67.  See  5  C.  L.   556. 

6S.  B.  &  C.  Comp.,  section  74,  permitting 
the  defendant  to  plead  as  many  defenses  as 
he  has,  does  no.t  authorize  equitable  defenses 
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defendant  may  allege  facts  whicli  would  formerly  have  entitled  him  to  an  injunction 
rostrainiug  the  action  at  law.'°  It  is  no  defense  to  one  whose  wTong  has  residted  in 
injury  tliat  another  was  also  in  the  wrong. "^ 


CEMETF.RIESJ» 

Statutes  providing  for  condemnation  for  the  enlargement  of  public  cemeteries, 
and  of  lands  which  have  been  used  as  burial  grounds,  do  not  contemplate  the  con- 
demnation of  already  existing  cemeteries  platted  and  used  as  directed  by  statute^' 
A  religious  body,  tliough  not  entitled  to  take  for  graveyard  purposes,  may  acquire 
title  if  it  enters  and  holds  for  the  period  of  adverse  possession.'*  Mere  cessation  of 
use  does  not  show  disuse  and  abandonment.'^  A  cemetery  is  not  per  se  a  ntiisance.l® 
and  municipal  authorities  cannot,  under  the  guise  of  police  regulation,  arbitrarily 
■jU'ohibit  the  tise  of  cemeteries  which  have  never  been  and  will  not  become  nuisances 
or  detrimental  to  the  public  health.'^"  To  jitstify  the  vacation  of  an  injunction  re- 
strainiifg  the  use  of  property  for  cemetery  purposes  on  the  ground  of  danger  to 
health,  it  mttst  l)e  shown  that  the  threatened  injury  has  been  overcome,  and  not  that 
it  possibly  may  be."^  Alleys  and  roadways  in  a  cemetery  having  been  dedicated  to 
ilie  public. '*'  an  heir  of  a  deceased  owner  of  a  burying  lot  adjoining  thereon,  in  which 
lot  are  l)uried  nieml)ers  of  the  family,  has  a  special  interest  such  as  will  enable  him 
to  maintain  a  bill  to  remove  obstructions  therein,^"  and  limitations  is  no  defense  in 
such  case.*^  Trespass  quare  clausura  cannot  be  maintained  against  one  hired  by 
plaintiff  to  prepare  a  grave  for  the  body  of  a  relative  but  who,  in  the  course  of  his 
employment,  injures  the  body  of  another  relative.^-    To  justify  an  action  of  trespass 


in  an  action  at  law  (Cohn  v.  "U'emme  [Or.] 
SI  P.  981),  hence  an  award  of  arbitrators 
cannot  be  impeached  or  set  aside  in  an  ac- 
tion for  judgment  thereon  (Id.). 

69.  Civ.  Code  Prac.  §  113.  Davis  v.  Fer- 
guson  [Ky.]    92  S.  Vv'.  968. 

70.  Under  Rev.  St.  1898,  §  26.57,  in  an  ac- 
tion against  sureties  on  a  treasurer's  bond 
for  money  illegally  expended,  the  sureties 
maj'  restrain  the  action  until  the  remedy 
against  the  persons  receiving  it  laas  been  ex- 
hausted. Town  of  Washburn  v.  Lee  [Wis.] 
107  N.  W.  649. 

71.  In  an  action  against  a  railroad  com- 
pany for  negligently  discharging  water  upon 
plaintiff's  land,  it  is  no  defense  that  the  bor- 
ougli  failed  to  keep  open  a  ditch  wliich  might 
liave  prevented  the  damage.  Toole  v.  Dela- 
ware, L.  &  W^  R.  Co..  27  Pa.  Super.  Ct.  577. 

72.  See  5  C.  L.  557.  See  related  topic. 
Corpses  and  Burial.  5  C.  L.  841. 

73.  Rev.  St.  1899,  §  5217;  Sess.  Acts  1901, 
p.  54,  §  5217a.  Shiel  v.  Walker,  114  Mo.  App. 
521,  90  S.  W.  124.  In  a  proceeding  to  con- 
demn an  existing  burying  ground  and  ad- 
joining land  under  Rev.  St.  1899,  §  5217,  and 
Sess.  Acts  1901,  p.  54,  §  5217a,  all  persons  to 
whom  the  original  owner  has  sold  lots  are 
r.^'cessary  parties.     Id. 

74.  Dangerneld  v.  Williams,  26  App.  D.  C. 
508. 

73.  Partial  use  for  street.  Dangerfleld  v. 
Williams,  26  App.   D.  C.   50S. 

76,  Hume  v.  Laurel  Hill  Cemetery,  142  F. 
.  552. 

77.  An  ordinance  which  arbitrarily  prohib- 
its the  burial  of  bodies  witliin  an  entire 
county  embracing  large  tracts  of  land,  un- 
occupied and  remote  from  human  habitation, 
where   the .  public    health   and   safety    cannot 


possibly  be  endangered,  is  unreasonable  and 
void.  Hume  v.  Laurel  Hill  Cemetery,  142  F. 
552.  Such  ordinance  is  an  unjustified  re- 
straint upon  the  lawful  use  of  property.  Id. 
Plaintiff,  sole  heir,  could  maintain  an  action 
to  restrain  the  enforcement  of  an  ordinance 
prohibiting  interments  in  a  cemetery  lot  of 
her  ancestor,  though  there  had  been  no  set- 
tlement of  the  estate  or  decree  of  distribu- 
tion.    Id. 

78.  Evidence  held  not  to  show  change  of 
circumstances  authorizing  order  vacating  in- 
junction restraining  defendants  from  using 
certain  ground  for  interment  purposes  be- 
cause of  danger  to  plaintiff's  -wells.  Lowe  v. 
Prospect  Hill  Cemetery  Ass'n  [Xeb.]  106  N. 
W.  429.  Where  in  a  suit  to  enjoin  the  use  of 
certain  land  for  interment  purposes  the  vital 
issue  as  to  whether  such  land  was  a  part  of 
an  established  cemetery  was  determined  in 
tlie  negative,  a  subsequent  resolution  by  the 
city  council  that  such  ground  was  a  part  of 
the  cemetery  did  not  effect  the  question  as 
litigated  and  determined  or  autliorize  a  vaca- 
tion of  the  injunction  granted.  Id.  The  pas- 
sage of  an  ordinance  making  it  discretionary 
^vith  certain  officers  to  require  the  cement- 
ing of  the  walls  and  bottom  of  graves  did 
not  obviate  ihe  threatened  invasion  of 
plaintiff's  rights.     Id. 

79.  Where  land  was  dedicated  to  city  for 
cemetery  and  city  sold  lots  according  to  its 
own  map  and  plat,  wliicli  showed  tlie  land  to 
be  laid  off  -with  alleys  and  roadways.  Weiss 
V  Taylor  [Ala.]   39  So.  519. 

SO.  Weiss  V.  Taylor  [Ala.]  39  So.  519.  Ob- 
struction of  public  nuisance  abateable  in 
equity.     Id. 

81.  W^eiss  V.  Taylor  [Ala.]  39  So.  519. 

82.  Defendant  hired   to   prepare    gave   for 
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or  for  negligence  in  disturbing  a  grave,  it  must  appear  that  plaintitf  liad  an  ease- 
ment in  the  land  as  distingnished  from  a  mere  lieense/^  and  a  mere  receipt  for 
a  grave  is  not  sufficient  to  show  an  easement.^*  A  general  devise  of  an  estate  does 
not,  upon  the  death  of  the  testator,  pass  title  to  a  burial  lot  owned  by  him,^^  and 
the  fact  that  after  his  death  a  lot  is  acquired  by  his  executor  with  money  of  the  es- 
tate does  not  ijring  the  property  within  the  provisions  of  the  will."^ 

CENSUS   AND   STATISTICS." 

Mere  enumeration,  although  completed  and  placed  in  hands  of  the  superintend- 
ent of  the  census,  is  not  the  censns,^^  but  goes  into  effect  as  the  legal  census  only  on 
its  compilation  and  publication  by  the  superintendent,^^  nntil  which  publication, 
municipal  corporations  are  governed  by  the  laAvs  applicable  to  cities  of  the  class  in 
which  they  are  placed  hy  the  preceding  census.^'' 

A  certified  copy  of  a  certificate  of  death,  duly  filed  and  recorded,  is  competent 
to  prove  the  cause  of  the  death  of  the  person  therein  specified,  and  its  exclusion  con- 
stitutes reversible  error.®' 

Certificate  of  Doubt;  Certificates  of  Deposit,  see  latest  topical  index. 

CERTIORARI. 


8  1.  Nature,  Occasion  and  Propriety  of 
Remedy  <U0^).  AnciUary  Certiorari  (.611). 
Prerogative   Writ    (611). 

§  2.      Higiit   to  Certiorari;  Parties   (612). 

§  3.  Procedure  for  AVrit;  Writ,  Service 
and  Return  (614).  The  Statutory  Bond 
(615).  Tiie  Writ  (615).  Notice  of  the  VV^rit 
(615).      Service   of   the   Writ    (616).      The    Re- 


turn (616).  Objections  and  Amendnients 
(616).      Quashal    or    Dismissal    (616). 

8  4.  Hearing  and  Questions  AVliieh  May 
be   Raised    and    Settled    (617). 

8  a.      JtidKuient   (61!)>. 

8   6.      Costs     (620). 

§  T.     Review  of  Certiorari   (620). 


§   1.     Notiirr.  orra.^ion  and  proprieti/  of  remcdi/S'- — Certiorari,^^  in  some  states 
designated  bv  statute  as  a  writ  of  review,®'*  lies  from  a  superior  court  ®'  to  review  tlie 


body  of  father  injured  body  of  another. 
Feeiey  v.    Andrews    [Mass.]    77    N.    E.    766. 

83.  Feeiey  v.  Andrews  [Mass.]  77  N.  E. 
766. 

S4.  Feeiey  v.  Andrews  [Mass.]  77  N.  E. 
766.  Where  it  was  shown  t..at  the  cemetery 
w^as  owned  and  managed  by  the  Roman  Cath- 
olic Archbishop  of  Boston,  plaintiff  did  not 
have  sucli  possessory  title  to  a  lot  as  would 
enable  him  to  maintain  trespass,  though  the 
lot  had  been  used  for  the  burial  of  mem- 
bers  of  the   family   for   forty   years.      Id. 

S.').  Robertson  v.  Mt.  Olivet  Cemetery  Co. 
[Tenn.]  93  S.  W.  574.  A  mere  certificate  for 
the  purchase  of  a  burial  lot  taken  by  exec- 
utor and  showing  that  the  purchase  is  for 
the  benefit  of  the  estate  does  not  transfer 
such  title  to  the  lot  as  will  pass  by  a  gen- 
eral devise  of  the  estate  by  the  testator.     Id. 

86.  Wido-sv  did  rot  acquire  title  through 
will  such  as  could  descend  to  her  sons  by 
a  former  marriage,  and  only  testator,  his 
widow,  children,  and  descendants,  were  en- 
titled to  sepulcher.  Robertson  v.  Mt.  Olivet 
Cemetery  Co.    [Tenn.]    93  S.  W.   574. 

S7.      See  5  C.  L.  55 S. 

88,  80.  Wolfe  V.  Moorhead  [Minn.]  107  N. 
W.   728. 

90.  An  enumeration  completed  in  July  giv- 
ing city  more  than  four  thousand  inhabit- 
ants,  but   not    oflicially   completed   as   a   cen- 


sus until  after  a  city  election,  held  that  such 
election  was  governed  by  provisions  for 
cities  with  less  than  four  thousand  inliabit- 
ants  as  sliown  by  previous  census.  Wolfe  v. 
Moorhead    [Minn.]    107  N.  W.   728. 

91.  In  a  suit  on  an  insurance  policy  to 
prove  that  deceased  misrepresented  the  cause 
of  the  death  of  a  sister.  National  Council  of 
the  Knights  &  Ladies  of  Security  v.  O'Brien, 
112  111.  App.  40. 

92.  See  5   C.  L.  559. 

93.  An  independent  proceeding  commenced 
by  original  writ  such  as  certiorari  is  an  ac- 
tion within  Rev.  St.  1898.  J  2559.  State  v. 
Chittenden    [Wis.]    107  N.  V\^  500. 

94.  State  v.  Superior  Court  [Wash.]  S6  P. 
205;  Sweeney  v.  San  Juan  County  Com'rs 
[Wash.]  86  P.  200;  State  v.  Superior  Court  of 
King  County  [Wash.]  85  P.  989;  Dahlstrom 
V.  Portland  Min.  Co.  [Idaho]  85  P.  916;  Arm- 
antage  v.  Superior  Court  [Cal.  App.]  81  P. 
1033.  A  writ  of  review  is  an  action  within 
2  Ballingers'  Ann.  Codes  and  St.,  section  4793, 
providing  that  there  shall  be  in  this  state 
hereafter  but  one  form  of  action  for  tlie  en- 
forcement and  protection  of  private  rights 
and  the  redress  of  private  wrongs  whicli 
sliall  be  called  a  civil  action.  State  v.  Su- 
perior Ct.,   40  Wash.   453.   82  P.   878. 

95.  Circuit  and  superior  courts.  Powell  v. 
Bullis  [111.]   77  N.  E.  575.     The  supreme  court 
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proceedings  of  inferior  courts,"®  tribunals/^  boards,"^  and  public  officers  ®®  exercising 
judicial  ^  or  quasi  judicial  functions  -  where  the  ordinary  methods  of  review  are  un- 


is  justified  in  taking-  jurisdiction  of  original 
certiorari  proceedings  upon  a  petition  com- 
plaining that  the  judgment  sought  to  be  re- 
viewed deprived  the  judge  of  the  political 
party  which  the  petitioners  represent  of  the 
joint  custody  of  the  registration  lists  and  of 
his  share  of  the  ofilcial  ballots.  People  v. 
District  Ct.  [Colo.]  S4  P.  694. 

9S.  In  re  Leverant,  110  App.  Div.  371,  97 
N.  Y.  S.  272;  Greenough  v.  School  Committee 
[R.  I.]  62  A.  978;  Aetna  Life  Ins.  Co.  v.  Stry- 
ker  [Ind.  App.]  76  N.  E.  S22.  Court  of  city 
recorder.  Wong  Sing  v.  Independence  [Or.] 
83  P.  387.  A  judgment  of  a  city  court  not 
created  under  the  provisions  of  Const,  art.  6, 
§  2,  par.  5,  can  be  reviewed  only  by  certiorari. 
Crosson  v.  State.  124  Ga.  651,  52  S.  E.  880. 
On  appeal  cases  in  justice's  courts,  certiorari 
lies  to  the  verdict  of  the  jury  and  not  to  the 
judgment  of  the  court,-  but  where,  upon  tlie 
trial  of  a  case  before  a  jury  in  a  justice's 
court,  the  jury  renders  a  verdict  against  the 
defendant  and  requests  tlie  magistrate  to  de- 
cide which  party  shall  bear  tlie  costs  and  no 
exception  is  taken  to  such  request,  the  party 
against  whom  tlie  costs  are  taxed  may  re- 
view tlie  judgment  of  tlie  magistrate  by  writ 
of  certiorari.  Hewett  v.  Robertson,  124  Ga. 
920,  53  S.  E.  456. 

97.  McKenzie  v.  Board  of  Education  [Cal. 
App.]  82  P.  392;  Dahlstrom  v.  Portland  Min. 
Co.  [Idaho]  85  P.  916;  Bremer  County  v.  Wal- 
stead  [Iowa]  106  N.  W.  352.  Civil  service 
commission  of  city  of  Chicago.  Powell  v. 
Bullis  [111.]  77  N.  E.  575.  City  council  pro- 
ceeding under  its  charter  power  to  declare 
vacant  tlie  seat  of  one  of  its  members. 
Meacliem  v.  Common  Council  [N.  J.  Law]  62 
A.  303. 

98.  McKenzie  v.  Board  of  Education  [Cal. 
App.]  82  P.  392;  Dahlstroin  v.  Portland  Min. 
Co.  [Idaho]  85  P.  916;  Aetna  Life  Ins.  Co.  v. 
Stryker  [Ind.]  76  N.  E.  822;  Bremer  County 
V.  Walstead  [Iowa]  106  N.  W.  352;  Greenough 
V.  School  Committee  [R.  I.]  62  A.  978.  Board 
of  police  commissioners.  Tibbs  v.  Atlanta 
[Ga.]  53  S.  E.  811.  Certiorari  lies  to  review 
the  proceedings  of  the  board  of  supervisors 
with  reference  to  the  reconstruction  of  a 
court  house.  Attorney  General  v.  Montcalm 
County  Sup'rs  [Mich.]  12  Det.  Leg.  N.  562, 
104  N.  W.  792. 

99.  McKenzie  v.  Board  of  Education  [Cal. 
App.]  82  P.  392;  Dahlstrom  v.  Portland  Min. 
Co.  [Idaho]  85  P.  916;  Aetna  Life  Ins.  Co.  v. 
Stryker  [Ind.  App.]  76  N.  E.  822;  Bremer 
County  V.  Walstead  [Iowa]  106  in.  W.  352; 
In  re  Leverant,  110  App.  Div.  371,  97  N.  Y.  S. 
272;  Greenough  v.  School  Committee  [R.  I.] 
62  A.  978. 

1.  People  V.  Woodbury,  99  N.  Y.  S.  573; 
'People  V.  McWilliams  [N.  Y.]  77  N.  E.  785; 
In  re  Leverant,  110  App.  Div.  371,  97  N.  Y.  S. 
272;  McKenzie  v.  Board  of  Education  [Cal. 
App.]  82  P.  392;  Powell  v.  Bullis  [111.]  77 
N.  E.  575;  Dahlstrom  v.  Portland  Min.  Co. 
[Idaho]  85  P.  916;  Aetna  Life  Ins.  Co.  v.  Stry- 
ker [Ind.  App.]'  76  N.  il,.  822;  Greenough  v. 
School  Committee  [R.  I.]  62  A.  978;  Sweeney 
y.  San  Juan  County  Com'rs  [Wash.]  86  P. 
200;  Wheeling,  etc.,  R.  Co.  v.  Triadelphia,  58 
"U'.  Va.  497,  52  S.  E.  499.  Certiorari  does  not 
lie   to   review   ministerial   acts    (McKenzie   v. 


Board  of  Education  [Cal.  App.]  82  P.  392; 
Carr  v.  City  Council,  124  Ga.  116,  52  S.  E.  300; 
State  V.  Alexander  [Iowa]  105  N.  W.  1021; 
State  V.  Reynolds,  190  Mo.  578,  89  S.  W.  877; 
In  re  Leverant,  110  App.  Div.  371,  97  N.  Y.  S. 
272;  Greenougli  v.  School  Committee  [R.  I.] 
62  A.  978),  nor  to  review  the  exercise  of  leg- 
islative functions  (State  v.  Alexander  [Iowa] 
105  N.  W.  1021;  Carr  v.  City  Council,  124  Ga. 
116,  52  S.  E.  300;  State  v.  Chittenden  [T\'is.] 
107  N.  W.  500;  People  v.  Westchester  County 
Sup'rs,  99  N.  Y.  S.  348;  Greenough  v.  School 
Committee  of  Pawtucket  [R.  I.]  62  A.  978); 
nor  to  review  executive  acts  (Carr  v.  City 
Council,  124  Ga.  116,  52  S.  E.  300).  Removal 
from  office  by  civil  service  commission. 
Kusel  V.  Chicago,  121  111.  App.   469. 

Proceeclinss    of    public    officers:    Action    of 
superintendent    of   buildings   and   tlie    special 
i  commissioner  of  excise   in  revoking  a  liquor 
'  tax,    under    laws    1905,    p.    1862,    c.    697,    was 
purely  administrative  and  hence  not  review- 
able by  certiorari.     In  re  Leverant,  110  App. 
1  Div.  371,  97  N.  Y.  S.  272. 

j       Proceedings  of  municipal  councils   are   re- 
viewable   by    certiorari    wlien    such    proceed- 
ings are   judicial    (Carr   v.   City   Council,    124 
j  Ga.    116,    52    S.    E.    300),    and    in    determining 
I  whetlier  the  evidence  submitted  is  sufficient 
j  to  authorize  tlie  revocation  of  a  license  under 
an   ordinance,    the   council   acts   in   a  judicial 
j  capacity   (^Id. ).  but  wlien  a  municipal  council 
acts  in  a  legislative,  executive,  or  ministerial 
capacity,   its  action   is  not  subject  to  review 
on  certiorari   (Id.).      Thus  wlien  the  authori- 
ties of  a   municipality   liave   the  riglit  to   re- 
voke a  license  to  sell  liquor  granted  by  them 
I  at  any  time  without  trial  or  notice,  a  revoca- 
j  tion  of  such  license  tlius  accomplished  is   in 
the  exercise   of  ttie   exeouiive  powers  of  the 
I  municipality,  and  the  aclion  is  not  subject  to 
'  review  on  certiorari.     Id. 

j  Proceedings  of  biaards  and  coinnii.s.sioner.s: 
j  Certiorari  will  not  lie  to  review  an  order  of 
I  the  board  of  education  of  a  city  and  county 
!  dismissing  the  petitioner  from  his  position 
as  teacher  in  the  school  department  of  tlie 
public  schools  of  such  city  and  county,  the 
action  of  tiie  board  being  ministerial.  Mc- 
Kenzie v.  Board  of  Education  [Cal.  App.]  S3 
P.  392.  Certiorari  will  not  lie  to  review  the 
action  of  a  school  board  in  creating  a  school 
district.  State  v.  Alexander  [Iowa]  105  X. 
W.  1021.  Tlie  selection  of  text  books  by  a 
school  committee  is  not  reviewable  by  cer- 
tiorari. While,  like  most  administrative  du- 
ties, the  selection  of  such  books  involves 
judgment  and  discretion,  it  does  not  involve 
a  jiudicial  determination  of  a  riglit  or  of  con- 
tested issues  such  as  constitutes  a  judgment 
of  court.  Greenougli  v.  School  Committee 
[R.  I.]  62  A.  978.  Acts  of  the  board  of  county 
supervisors,  adopting  a  resolution  reviving 
tlie  distinction  between  town  and  county 
poor  pursuant  to  Laws  1896,  p.  17C,  c.  225, 
§  134,  and  the  levy  and  assessment  upon  a 
town  of  taxes  for  tlie  support  of  the  poor  of 
sucli  town  pursuant  to  sections  9  and  10,  were 
legislative  and  not  judicial  acts.  People  v. 
Westchester  County  Sup'rs,  99  X.  Y.  S.  348. 
A  judgment  of  a  board  of  police  commi.T- 
sioners  discliarging  a  policeman,  after  a  trial 
in  tlie  manner  prescribed  by  the. law  creating 
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available  or  inappropriate,^  and  there  is  no  other  adequate  remod}- ;  *  but  the  mere 


the  board,  is  subject  to  review  on  certiorari. 
Tibbs  V.  Atlanta  [Ga.]  53  S.  E.  811.  Pro- 
ceedings before  tli.e  commissioner  of  street 
cleaning,  under  Laws  1901,  p.  242,  c.  466, 
§  537,  providing  that  any  member  of  the 
clerical  or  uniformed  force  must  be  informed 
of  the  cause  of  his  proposed  removal  and 
given  an  opportunity  to  make  an  explana- 
tion, and  that  if  removed  the  true  cause  of 
his  removal  must  be  entered  upon  the  rec- 
ords of  tlie  commissioner,  are  not  judicial  so 
as  to  be  reviewable  by  certiorari.  People  v. 
Woodbury,  98  N.  Y.  S  142.  The  last  clause 
of  this  section  providing  that  "in  the  event 
of  the  removal  of  any  member  of  the  clerical 
or  uniformed  force,  ne  shall  nave  the  right 
to  sue  out  a  writ  of  certiorari  or  other  ap- 
propriate remedy  for  the  purposes  of  re- 
viewing the  action  of  the  commissioner  or 
his  deputy,"  does  not  give  the  right  to  cer- 
tiorari, certiorari  not  being  the  appropriate 
remedy.      Id. 

Acts  of  civil  service  commissirtjn:  In  New 
Tork,  certiorari  will  not  lie  to  review  the  ac- 
tion of  the  civil  service  commission  in  re- 
gard to  the  classification  of  the  position  of 
battalion  chief  of  a  flre  department  (People 
v.  McTTilliams  [N.  T.]  77  N.  E.  785),  but  in 
Illinois  the  writ  will  lie  to  review  the  ac- 
tion of  the  civil  service  commission  in  re- 
moving a  classified  employe  without  notice 
(Powell  V.  Bullis  [111.]  77  N.  B.  575;  Kam- 
mann  v.  Chicago  [111.]   78  N.  E.  16). 

Habeas  corpus  proceedings  may  be  re- 
viewed by  certiorari.  In  re  Brock  [Mich.]  107 
N.   W.   44*3. 

Discretionary  acts,  even  though  judicial, 
are  not  reviewable  by  certiorari.  State  v. 
Chittenden  [Wis.]  107  N.  W.  500.  See  Appeal 
and  Review,  7  C.  L.  12S. 

2.  Powell  V.  Bullis  [111.]  77  N.  B.  575; 
People  V.  McWilliams  [N.  Y.]  77  N.  E.  785; 
Greenough  v.  School  Committee  [R.  I.]  62 
A.  978.  The  writ  of  certiorari  on  behalf  of 
a  proper  applicant  is  a  proper  means  of  test- 
ing, for  jurisdictional  error,  the  decision  of  a 
quasi-judicial  tribunal  having  authority,  un- 
der some  circumstances,  to  deal  with  the 
subject  involved,  or  of  a  tribunal  of  such 
dignity  that  its  action  in  the  matter  might 
probably  be  injurious  to  such  applicant  if 
allowed  to  stand  unchallenged.  State  v.  Chit- 
tenden [Wis.]  107  N.  W.  500.  The  authority 
of  the  board,  under  the  law  regulating  den- 
tistry, to  pass  upon  the  reputability  of  col- 
leges, is  neither  legislative  nor  judicial,  but 
is  quasi-judicial,  that  species  of  authority 
commonly  intrusted  to  individuals,  boards  or 
commissions,  to  determine  matters  of  fact 
when  that  is  essential  to  the  performance  of 
administrative  duties.     Id. 

3.  Certiorari  lies  and  lies  only  where 
there  is  no  remedy  by  appeal.  Powell  v.  Bul- 
lis [111.]  77  N.  B.  575;  McKenzie  v.  Board  of 
Education  [Cal.  App.]  82  P.  392;  Dahlstrom 
V.  Portland  Min.  Co.  [Idaho]  85  P.  916;  State 
V.  Ayres,  116  Mo.  App.  90,  91  S.  W.  398.  A 
circuit  court  of  appeals  cannot  issue  an  in- 
dependent writ  of  certiorari  in  a  criminal 
case  wliere  error  will  lie.     Whitney  v.  Dick, 

202  U.  S.  132,  50  Law.  Ed.  .     The  legality 

of  the  impaneling  of  tlie  jury  in  condemna- 
tion proceedings  is  reviewable,  under  Bal- 
linger's  Ann.  Codes  and  St.  §  5645,  on  an  ap- 
peal from  tt^e  award  of  damages,  and  hence 


a  writ  of  review  will  not  lie  for  the  purpose 
of  reaching  the  question  of  such  legality. 
State  V.  Superior  Ct.  [Wash.]  86  P.  205.  Will 
not  lie  from  court  of  probate  to  circuit  court, 
on  appeal  being  given  and  the  word  "appeal" 
in  the  statute  not  meaning  to  include  appeal 
by  certiorari.  Schaeffer  v.  Burnett,  120  111. 
App.  79.  T\'here  the  defendant  in  condemna- 
tion proceedings  moved  to  have  what  pur- 
ported to  be  a  judgment  by  default  declared 
void  for  lack  of  service  of  the  summons,  and 
the  court  adjudged  the  service  sufficient  and 
the  judgment  valid,  the  defendant's  remedy 
was  bv  appeal  and  not  by  certiorari.  Ex 
parte  Postal  Tel.  Cable  Co.,  72  S.  C.  552,  52 
S.  E.  676.  Certiorari  will  not  lie  to  review 
the  proceedings  of  a  circuit  court  in  special 
proceedings  for  the  incorporation  of  a  village 
under  Rev.  1898,  §§  854,  866,  the  remedy  be- 
ing by  appeal.  In  re  Salter  [Wis.]  106  N.  W. 
684.  Certiorari  will  not  lie  to  review  pro- 
ceedings to  review  tiie.  action  of  the  lower 
court  in  granting  a  temporary  injunction  in 
a  liquor  nuisance  case,  an  adequate  remedy 
by  appeal  being  provided  by  statute.  See 
Code,  §§  4101,  4102,  4154.  Young  v.  Preston 
[Iowa]  108  N.  W.  463.  Certiorari  does  not 
lie  to  review  the  action  of  the  board  of  edu- 
cation of  a  city  coming  within  tlie  class  com- 
prehended by  Laws  1902,  p.  1543,  c.  560,  in 
removing  the  relator  from  his  position  as 
principal  oi  the  high  school  in  such  citj^  the 
relator  having  an  adequate  remedy  under 
Laws  1894,  p.  1278,  c.  556,  and  Laws  1904, 
p.  94,  c.  48,  by  appeal  to  the  commissioner  of 
education,  and  the  case  thus  being  within 
Code  Civ.  Proc.  §  2122,  providing  that  ex- 
cept as  otherwise  expressly  prescribed  by 
statute,  a  writ  of  certiorari  cannot  be  issued 
where  tlie  determination  can  be  adequately 
reviewed  by  an  appeal  to  a  court  or  to  some 
body  or  officer.  People  v.  O'Brien,  97  N.  Y. 
S.  1115.  Where,  in  an  action  in  a  county 
court  upon  a  promissory  note  for  the  prin- 
cipal sum  of  $50,  besides  interest  and  ten  per 
cent,  attorney's  fees,  the  party  carries  the 
cause  to  the  superior  court  for  review  by 
writ  of  certiorari,  complaining  of  errors  in- 
volving both  questions  of  law  and  issues  of 
fact,  it  is  proper  for  ine  court  to  dismiss  the 
writ  upon  motion  of  the  respondent,  appeal, 
and  not  certiorari,  being  the  proper  proced- 
ure. Cook  v.  Exom  [Ga.]  54  S.  E.  147.  The 
writ  does  not  lie  to  review  the  action  of  the 
board  of  county  commissioners  in  awarding 
a  lease  of  county  property,  the  remedy  being 
by  appeal  under  Ballinger's  Ann.  Codes  and 
St.  §  359.  Sweeney  v.  San  Juan  County 
Com'rs  [Wash.]  86  P.  200.  Contempt  pro- 
ceedings against  a  witness  in  criminal  pro- 
ceedings for  refusing  to  answer  questions  are 
reviewable  by  certiorari.  Ex  parte  Butt 
[Ark.]  93  S.  W.  992.  Acts  1899,  p.  291,  No. 
158,  entitled  "An  act  to  permit  defendants 
in  felony  cases  to  give  bond  after  conviction 
in  the  circuit  court,"  did  not  confer  the  right 
of  appeal  but  merely  regulates  the  manner 
in  which  it  shall  be  taken,  and  did  not 
change  the  rule  that  appeal  or  error  will 
not  lie  to  review  contempt  proceedings.  Id. 
An  adjudication  as  to  public  use  and  neces- 
sity for  which  property  is  sought  to  be  taken, 
cannot  be  reviewed  under^  Ballinger's  Ann.' 
Codes  and  St.,  §  5645,  the  remedy  be- 
ing by  certiorari,  which  under  the  Washing- 
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fact  that  there  is  no  other  remedy  will  not  alone  authorize  the  issue  of  the  writ  of 
certiorari,^  and  even  where  there  is  no  other  remedy,  the  writ  of  certiorari  cannot 
serve  the  oSice  of  an  appeal  or  "WTit  of  error,®  for  though  the  office  of  the  writ  has 
been  broadened  to  some  extent  in  some  states,^  the  common-law  rule  *  still  prevails 


ton  statutes  is  called  a  writ  of  review. 
State  V.  Superior  Ct.  [Wash.]  86  P.  205.  In 
Illinois  the  statutory  writ  does  not  lie  to  re- 
view the  proceeding's  of  a  county  court  pit- 
ting in  probate.  1  Starr  &  C.  Ann.  St.  1S96 
[2d  ed.],  c.  3,  par.  68,  authorizing  an  "appeal" 
in  the  same  manner  as  appeals  are  taken 
from  justices  of  the  peace  by  making  ex- 
press provision  for  an  "appeal,"  impliedly 
excludes  the  right  to  certiorari  to  review 
judgments  of  county  courts  given  by  Laws 
1849,  p.  62,  and  to  review  judgments  of  the 
probate  justices  given  by  the  statute  of  1849, 
though  1  Starr  &  C.  Ann.  St.  1896,  c.  79,  pars. 
115,  177,  provide  for  both  appeals  and  cer- 
tiorari to  review  the  judgments  of  justices 
of  the  peace.  SchaefEer  v.  Burnett  [111.]  77 
N.  E.  546.  Where  the  board  of  supervisors  of 
each  of  two  adjoining  counties  adopted  reso- 
lutions for  a  bridge  across  a  river  between 
the  two  counties,  and  one  of  such  boards 
thereafter  rescinded  its  resolution,  the  rem- 
edy of  the  other  county  was  by  certiorari. 
Bremer  County  v.  TV'alstead  [Iowa]  106  N.  W. 
352.  Condemnation  of  stock  by  commission- 
ers, under  Acts  1901,  p.  283,  c.  156,  is  review- 
able by  certiorari,  no  other  method  of  re- 
view being  provided  for  by  the  statute. 
Lewis  V.  Shelby  County  [Tenn.]  92  S.  W.  1098. 
No  appeal  lies  from  an  order  of  a  circuit 
court  of  appeals  discharging,  on  writ  of  cer- 
tiorari issued  on  a  petition  for  habeas  corpus 
and  certiorari,  a  person  convicted  in  a  dis- 
trict court  of  introducing  intoxicating  liquors 
into  an  Indian  reservation,  there  being  no 
amount  in  controversy,  but  such  an  order  is 
reviewable  by  the  supreme  court  on  certi- 
orari.     Whitney    v.    Dick,    202    U.    S.    132,    50 

Law.    Ed.    .      No    provision    having    been 

made  for  an  appeal  from  the  judgment  of  the 
court  of  a  city  recorder,  a  ■writ  of  review 
will  lie.  Wong  Sing  v.  Independence  [Or.] 
83  P.  387.  Certiorari  lies  to  review  an  order 
of  the  commissioners'  court  prohibiting  stock 
from  running  at  large,  though  there  is  stat- 
utory provision  for  a  contest  of  the  election 
pursuant  to  which  the  order  was  made,  no 
provision  having  been  made  for  the  review 
of  the  election.  Commissioners'  Ct.  v.  John- 
son [Ala.]  39  So.  910.  Where  a  court  of  ap- 
peal erroneously  declines  jurisdiction  of  a 
cause  on  appeal  and  orders  the  cause  to  be 
transferred  to  the  supreme  court,  the  remedy 
is  by  application  to  the  supreme  court  for 
certiorari,  under  Const,  art.  101,  since  to 
send  the  case  back  to  the  court  of  appeal 
would  be  in  effect  the  originating  of  a 
method  of  reviewing  the  judgment  of  that 
court  for  whicli  there  is  no  authority  of  law. 
State  V.  Yazoo  &  M.  V.  R.  Co.  [La.]  40  So. 
630. 

4.  McKenzle  v.  Board  of  Education  [Cal. 
App.]  82  P.  392;  Dahlstrom  v.  Portland  Min. 
Co.  [Idaho]  85  P.  916;  Powell  v.  Bullis  [111.] 
77  N.  E.  575;  State  v.  Ayres,  116  Mo.  App.  90, 
91  S.  W.  398.  Certiorari  has  several  offices, 
among  which  is  that  of  supplying  defects  of 
justice  in  cases  obviously  entitled  to  redress, 
and  yet  unprovided  for  by  the  ordinary 
forms  of  proceedings.  Bremer  County  v. 
Walstead  [Iowa]  106  N.  W.  352. 
7  CuiT  Law —  '^9. 


Xot   ^vhere   quo   -n-arraii to   lies;   Not   to    re- 

vie-R'  an  order  under  a  statutory  proceeding, 
which  merely  determines  the  prima  facie 
right  to  office  in  awarding  custody  of  books, 
etc.  Murta  v.  Carr  [Mich  ]  12  Det.  Leg.  N. 
289,  104  N.  W.  27. 

5.  Ballinger's  Ann.  Codes  and  St.  §  6500, 
subd.  3,  providing  for  an  appeal  from  an 
order  vacating  a  temporary  injunction 
where  the  defendant  is  insolvent,  does  not 
authorize  a  review  by  writ  of  review  where 
there  is  no  finding  as  to  the  defendant's  in- 
solvency, but,  on  the  contrary,  indicates  that 
the  legislature  intended  an  appeal  from  the 
final  judgment  or  an  action  at  law  for  dam- 
ages an  adequate  remedy  in  such  cases,  and 
that  sucli  order  should  not  be  reviewed  ex- 
cept on  appeal  from  the  final  judgment. 
State  v.   Superior  Ct.    [Wash.]    85  P.   989. 

e.  Armantage  v.  Superior  Ct.  [Cal.  App.] 
81  P.  1033;  Wetzel  v.  Superior  Ct.  [Cal.  App.] 
85  P.  858;  McKenzie  v.  Board  of  Education 
[Cal.  App.]  82  P.  392;  State  v.  Reynolds,  190 
Mo.  578,  89  S.  W.  877.  Its  purpose  is  not  to 
consider  errors  or  irregularities  committed  in 
the  exercise  of  an  admitted  jurisdiction,  nor 
to  correct  mistakes  of  law  in  conducting  a 
proceeding  of  which  the  inferior  tribunal, 
board,  or  officer  had  jurisdiction  (McKenzie 
V.  Board  of  Education  [Cal.  App.]  82  P.  392), 
nor  can  it  be  used  for  the  purpose  of  deter- 
mining whether  or  not  the  evidence  was  suf- 
ficient to  support  the  particular  order,  reso- 
lution, or  matter  complained  of,  provided  the 
law  and  the  machinery  employed  were  such 
as  to  give  the  inferior  tribunal  jurisdiction 
(Id.;  Pool  V.  Superior  Ct.  [Cal.  App.]  84  P. 
53).  Erroneous  failure  to  decide  plea  of  res 
adjudicata.  People  v.  Lawrence,  94  N.  Y.  S. 
820.  Error  in  deciding  that  an  appeal  was 
solely  on  questions  of  law.  Smith  v.  Supe- 
rior Ct.  [Cal.  App.]  84  P.  54. 

7.  Where  the  lower  tribunal  in  reaching 
its   determination   violates   the   rights   of   the 

I  relator  to  his  prejudice,  such  determination 
I  is  reviewable  by  certiorari,  under  Code  Civ. 
Proc.  §  4148.  People  v.  Common  Council  of 
Troy,  99  N.  Y.  S.  1045.  The  determination  of 
the  common  council  of  the  city  designating 
official  newspapers  for  such  city,  pursuant 
to  Laws  1903,  p.  435.  c.  182,  §  1,  subsec.  29, 
is  reviewable  by  certiorari.  Id.  In  Georgia, 
certiorari  is  the  proper  remedy  to  review  a 
judgment  of  the  county  court  where  ques- 
tions of  law  only  are  presented,  and  in  a  suit 
in  a  county  court,  where  the  amount  involved 
in  the  case  exceeds  $oO  and  there  is  no  con- 
flict of  evidence,  nor  any  question  involved 
upon  which  the  judge  of  the  superior  court 
could  not  direct  a  verdict  one  way  or  the 
other,  a  question  of  law  only  is  presented, 
and  the  writ  of  certiorari  is  the  proper  rem- 
edy for  reviewing  the  judgm.ent  of  the  court. 
Harwell  v.  Marshall  [Ga.]  54  S.  E.  93. 

8.  The  common-law  writ  lies  to  review  a 
judgment  nisi  against  a  garnishee  where 
such  judgment  is  void  for  lack  of  proof  of 
service.  Ex  parte  Nat.  Lumber  Mfg.  Co. 
[Ala.]    41  So.  10. 
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in  most  of  the  states,  and  this  rule  is  that  the  writ  of  certiorari  will  issue  only  whore 
the  lower  court  or  tribunal  has  acted  without  jurisdiction "  or  in  excess  of  jurisdic- 
tion/°  or  proceeds  in  a  caiise  after  having  lost  jurisdiction  thereof/^  or  has  other- 
wise proceeded  in  an  unlawful  manner.^-    But  the  writ  cannot  issue  to  reverse  a  de- 


9.  California:  See  Code  Civ.  Proc.  §  1068. 
In  re  Tinn  [Cal.]  84  P.  152.  The  writ  will  not 
lie  to  annul  an  order  of  the  superior  court 
canceling  a  previous  order  of  such  court  ad- 
mitting the  relator  as  a  citizen  of  the 
United  States,  although  such  order  may  have 
been  rendered  upon  insufficient  evidence  or 
in  some  irregular  method  of  procedure  not 
going  to  the  jurisdiction.  Id.  The  writ  can- 
not be  extended  further  than  to  determine 
whether  the  inferior  tribunal,  board,  or  offi- 
cer, has  regularly  pursued  me  authority  of 
such  tribunal,  board,  or  officer.  McKenzie  v. 
Board  of  Education  [Cal.  App.]  82  P.  392. 
Certiorari  held  not  the  proper  remedy  to  re- 
view the  determination  of  the  superior  court 
on  appeal  from  a  justice  of  the  peace,  al- 
though the  notice  that  the  case  had  been 
set  for  trial  was  not  served  like  a  summons 
as  required  by  Code  Civ.  Proc.  section  850, 
tut  was  served  by  mail  only.  Armantage  v. 
Superior  Ct.    [Cal.  App.]   81  P.   1033. 

Colorado:  Certiorari  affords  no  remedy  for 
irregularities  in  the  proceedings  of  county 
commissioners  in  establishing  a  highway 
where  the  record  of  such  proceedings  show 
a  compliance  with  the  statutory  requirement 
conferring  jurisdiction  upon  the  board,  and 
there  being  no  provision  for  an  appeal  in 
such  case,  parties  aggrieved  by  such  irregu- 
larities are  without  remedy  at  law  and  may 
invoke  the  aid  of  equity.  Williams  v.  Routt 
County  Com'rs   [Colo.]    84  P.  1109. 

Idaho:  Under  the  provisions  of  section 
4962,  Rev.  St.  1887,  a  writ  of  review  will  be 
issued  upon  proper  application  when  an  in- 
ferior tribunal,  board,  or  officer,  exercising 
judicial  functions,  has  exceeded  the  jurisdic- 
tion of  such  tribunal,  board,  or  officer,  and 
there  is  no  appeal  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy,  and  adequate 
remedy.  Dahlstrom  v.  Portlsind  Min.  Co. 
[Idaho]  85  P.  916.  Under  the  provisions  of 
said  section  4968,  the  review  upon  said  writ 
cannot  extend  further  than  to  determine 
whether  the  inferior  tribunal,  board,  or  of- 
ficer has  regularly  pursued  the  authority 
given  such  tribunal,  board,  or  officer  by  the 
law.  If  such  were  done  it  would  amount 
primarily  to  an  inquiry  as  to  the  authority 
of  a  tribunal,  board,  or  officer  to  act  under 
a  statute  which  has  all  the  appearance  and 
semblance  of  a  valid  law.  McConnell  v. 
State  Board  of  Equalization  [Idaho]  83  P. 
494.  Under  a  writ  of  review,  errors  and 
mistakes  of  judgment  of  a  board  as  to  the 
value  of  property  that  it  is  authorized  to 
assess  cannot  be  reviewed,  neither  can  such 
writ  be  invoked  for  the  purpose  of  review- 
ing the  facts  upon  which  the  inferior  tri- 
bunal, board,  or  officer  acted,  except  for  the 
purpose  of  ascertaining  the  fact  of  jurisdic- 
tion.     Id. 

Micliigran:  Public  acts  1905,  p.  484,  §  310, 
provides  that,  whenever  in  any  action  at 
law  in  a  circuit  court  a  motion  to  quash 
the  writ  or  declaration  upon  jurisdictional 
grounds,  or  the  issue  raised  on  demurrer, 
plea  to  the  jurisdiction  or  other  dilatory 
plea,  shall  be  decided  adversely  to  the  party 


filing  such  motion,  demurrer,  or  plea,  the 
decision  may  be  reviewed  by  writ  of  cer- 
tiorari forthwith.  Moinet  v.  Burnham, 
Stoepel    &    Co.     [Mich.]     13    Det.    Leg.    N.    38, 

106  N.  W.  1126.  This  statute  does  not  apply 
to  contempt  proceedings.    In  re  Smith  [Mich.] 

107  N.   W.   724. 

Mi88ourI:  The  office  of  the  writ  of  cer- 
tiorari is  to  give  relief  to  an  injured  party 
where  the  trial  court  has  acted  without  ju- 
risdiction. State  V.  Reynolds,  190  Mo.  578, 
89  N.  W.  877.  Sess.  ACts  1901,  p.  162.  §  23, 
relating  to  review  of  acts  of  political  con- 
ventions, election  officers,  etc.,  did  not  en- 
large the  scope  of  the  writ  of  certiorari  be- 
yond its  common-law  limitations.     Id. 

AVest  Virginia:  The  scope  of  the  writ  of 
certiorari  is  not  altered  by  Code  1899,  c.  110, 
§§  2,  3,  in  respect  to  the  nature  of  the  pro- 
ceedings for  the  review  of  which  it  made 
issue.  In  this  respect  the  writ  remains  the 
same  as  at  common  law.  Wheeling,  etc.,  R. 
Co.  V.  Triadelphia,  58  W.  Va.  487,  52  S.  B. 
499. 

M'isiconsln :  The  writ  of  certiorari  was, 
by  the  Constitution,  made  an  appurtenance, 
as  before,  to  the  jurisdiction  of  superintend- 
ing control,  with  its  common-law  function 
in  that  regard  and  that  only.  Such  functions 
extend  wliolly  to  matters  of  jurisdiction  as 
regards  independent  proceedings.  State  v. 
Chittenden    [Wis.]    107   N.   W.    500. 

10.  Dahlstrom  v.  Portland  Min.  Co.  [Idaho] 
85  P.  916;  Powell  v.  Bullis  [111.]  77  N.  E.  575; 
State  v.  Reynolds,  190  Mo.  578,  89  S.  W.  877. 
Certiorari  lies  to  review  the  decision  of  a 
district  court  on  appeal  from  a  justice  where 
the  district  court  exceeds  its  jurisdiction, 
and  the  fact  that  no  appeal  lies  to  the  su- 
preme court  in  such  case  will  not  prevent 
the  supreme  court  from  reviewing  such  de- 
cision on  certiorari  where  the  district  court 
has  exceeded  its  jurisdiction.  Oregon  biiort 
Line  R.  Co.  v.  District  Ct.  [Utah]  85  P.  360. 
The  supreme  court,  in  the  exercise  of  its 
original  jurisdiction,  has  power  by  certiorari 
to  review  the  final  judgments  of  inferior 
courts  which  are  beyond  the  jurisdiction  of 
those  tribunals  to  render.  Martin  v.  District 
Ct.  [Colo.]  86  P. -82.  Where  the  judgment 
in  habeas  corpus  proceedings  discharging 
the  prisoner  is  in  excess  of  the  court's  ju- 
risdiction, such  judgment  may  be  reviewed 
by  certiorari.     Id. 

11.  Where  the  plaintiff,  in  an  action  to 
set  aside  the  probate  of  a  will,  dismissed 
his  action  as  authorized  by  Code,  §  3164,  but 
the  court  nevertheless  proceeded  to  try  the 
cause,  although  there  was  no  counterclaim 
or  cross  petition.  Davis  v.  Preston  [Iowa] 
106  N.  "W.  151.  The  action  of  counsel  for  the 
plaintiff  in  remaining  in  the  case  and  taking 
exceptions  to  the  final  judgment,  and  waiting 
until  the  time  for  appeal  had  expired  before 
instituting  proceedings  by  certiorari,  did  not 
bar  the  plaintiff  from  questioning  the  juris- 
diction of  the  court  to  render  the  judgment. 
Id. 

12.  Powell  V.  Bullis  [111.]  77  N.  E.  575. 
Where  it  appears  on  the   face  of  the   record 
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termination  whicli  is  strictly  a  usurpation  in  tliat  it  was  pronounced  l)v  one  having  no 
authority  or  semblance' tliereof/^  nor  can  it  issue  until  there  has  been  a  judgment  or 
decision  in  the  proceedings  sought  to  be  reviewed,'*  but  the  fact  that  the  judgment 
or  order  of  the  lower  eottrt  has  been  suspended  will  not  prevent  the  review  of  such 
judgment  or  order  by  certiorari.^"  Certiorari  is  not  a  proper  or  adequate  remedy 
where  the  return  would  not  show  the  true  state  of  facts.^®  The  United  States  su- 
preme court  will  on  certiorari  review  a  reversal  of  the  grant  of  a  temporary  injunc- 
tion where  the  recoi'ds  presents  the  entire  case  and  the  merits  may  be  decided. ^^  It 
must  appear  that  wrong  and  injustice  will  be  done  but  for  the  writ.^^ 

Ancillary  cprtiorari}^ — A  writ  of  certiorari  may  issue  in  aid  of  an  appeal, '"  but 
after  decision  of  the  questions  arising  upon  alleged  errors  occurring  during  or  prior 
to  the  trial  or  in  the  rendition  of  the  judgment  by  an  appellate  trilmnal,  the  com- 
plaining party  has  no  right  to  supplement  the  original  record  by  new  matter,^^  or 
to  contradict  the  agreed  statement  of  facts,"  and  therefore  a  writ  of  certiorari  will 
not  issue  for  the  purpose  of  aiding  a  petition  for  a  rehearing,  or  for  the  purpose  of 
correcting  the  record  in  any  manner  or  form  after  decision  of  appeal."^  An  appel- 
lant will  not  be  gTanted  a  writ  of  certiorari  to  bring  up  matters  which  are  not  in 
the  record  through  the  negligence  of  his  counsel.-^ 

Prerogative  ivrit.^^ — In  Xew  Jersey  the  constitutional  and  prerogative  power 


proper  that  a  judgment  has  been  rendered 
which  the  court  had  no  right  to  render,  cer- 
tiorari win  lie.  State  v.  Reynolds,  190  Mo. 
578,  89  S.  "V^^.  877.  Where  the  supreme  court 
merely  decided  that  a  petition  stated  a  cause 
of  action  in  mandamus,  a  decision  of  the 
court  of  appeals  that  from  the  facts  estab- 
lished mandamus  was  not  the  appropriate 
remedy  was  not  reviewable  by  certiorari, 
though  erroneous,  the  error  being  in  the 
construction  of  the  facts  and  pleadings  and 
not  because  the  court  of  appeals  was  con- 
trary to  the  previous  decision  of  the  supreme 
court.  People  v.  Court  of  Appeals  [Colo.] 
82  P.  483.  A  default  jurtginent  rendere*!  in 
fraud  of  defendant  by  persuading  him  that 
the  case  would  be  held  for  filing  of  a  bill  of 
particulars,  the  justice's  clerk  assisting  in 
the  deception,  will  be  reviewed.  Fisher  v. 
Pennsylvania    Co.,    118    111.    App.    662. 

13.  State  V.  Chittenden  [Wis.]  107  N.  W. 
500. 

14.  Where,  in  proceedings  to  review  the 
judgment  of  a  justice  upon  the  report  of  ref- 
erees, the  record  discloses  that  no  judgment 
was  entered  upon  the  report.  Ruhl  v.  Cooper 
[Del.]  63  A.  575.  The  rights  of  the  relator 
must  have  been  finally  adjudicated  or  deter- 
mined by  the  inferior  tribunal.  People  v. 
Cullinan,  97  N.  Y.  S.  194.  When  an  answer 
to  a  petition  for  certiorari  does  not  verify 
an  allegation  in  the  petition  that  there  was 
a  final  judgment  rendered,  and  no  steps  are 
taken  to  perfect  the  answer,  neither  the  in- 
ferior court  nor  the  .supreme  court  can  prop- 
erly undertake  to  pass  on  the  merits  of  the 
assignments  of  error  made  in  the  petition. 
Brown  v.  Gainesville  [Ga.]  53  S.  E.  1002. 
Certiorari  to  review  a  complaint  against  the 
applicant,  charging  him  w^ith  violation  of 
an  ordinance  of  the  board  of  excise  commis- 
sioners of  a  city,  dismissed.  Almindie  v. 
Camden  Com'rs  [N.  J.  Law]  63  A.  867.  Cer- 
tiorari does  not  lie  to  review  a  motion  to 
quash  contempt  proceedings  prior  to  the 
final    determination    of    such    proceedings    in 


the   circuit    court.      In    re    Smith    [Mich.]    107 
N.   W.   724. 

15.  In  contempt  proceedings.  State  v. 
District  Court  [Mont.]  82  P.  789. 

16.  Where  the  process  was  served  on  the 
defendant's  daughter,  but  the  return  of  the 
constable  showed  service  on  the  defendant, 
it  was  held  that  certiorari  would  not  have 
been  an  appropriate  remedy  so  as  to  pre- 
clude the  defendant  from  equitable  relief. 
Wilcke  V.  Duross  [Mich.]  13  Det.  Leg.  N. 
227,   107   N.   Y.   907. 

17.  Harriman  v.  Northern  Securities  Co., 
197  U.  S.  244,  49  Law.  Ed.   739. 

18.  Guy  v.  District  of  Columbia,  25  App. 
D.  C.  117.  Denial  in  case  of  alleged  illegal 
tax  sale  had  16  years  before  a  certificate  en- 
titling to  deed,  being  outstanding  in  one  not 
party  to  the  certiorari.  C4uy  v.  District  of 
Columbia,    25   App.    D.    C.    117. 

19.  See   5   C.   L.   560. 

20.  Burns'  Ann.  St.  §  1901.  Aetna  Life 
Ins.   Co.   v.   Stryker    [Ind.   App.]    76   N.    E.    822. 

21.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]   76  N.  E.  822. 

22.  Williams  v.  Young  [Tex.  Civ.  App.] 
14  Tex.   Ct.    Rep.    563,   90  S.   W.   940. 

23.  Appellants,  on  motion  for  rehearing, 
sought  to  bring  up  proceedings  on  motion  for 
new  trial  made  after  appeal  but  before 
judgment  thereon  and  determined  after  such 
judgment  had  been  rendered.  Aetna  Life 
Ins.   Co.   v.   Stryker    [Ind.   App.]    76   N.   E.   822. 

24.  Where  counsel  for  the  defendant  in 
a  criminal  case  prepared  a  statement  of 
facts  and  presented  the  same  to  the  county 
judge,  who  promised  to  sign  the  same,  and 
some  time  thereafteV  counsel  took  the  state- 
ment from  the  judge's  desk  and  had  it  filed 
in  the  cause  without  ascertaining  whether 
or  not  it  was  signed  by  the  judge,  certiorari 
to  bring  up  the  statement  of  facts  was  re- 
fused. Haskell  v.  State  [Tex.  Cr.  App.]  15 
Tex.   Ct.   Rep.    324,   92   S.  W.   36. 

25.  See  3  C.  L.  670. 
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of  the  supreme  court  to  review  the  proceedings  of  all  special  statutory  tribunals  can- 
not be  taken  away  or  abridged  by  the  legislature.^^ 

§  2.  Bight  to  certiorari;  parties.'^' — An  application  for  a  writ  of  certiorari 
must  be  made  by  a  person  affected  by  the  determination  to  be  reviewed.^*  The  ap- 
plicant, however,  need  not  always  be  a  party  to  the  proceedings  below,-^  the  test  of 
the  right  to  certiorari,  so  far  as  parties  are  concerned,  being  whether  the  person  seek- 
ing the  writ  was  a  party  in  form  or  in  substance,  so  as  to  be  concluded  by  the  deter- 
mination of  the  matters  in  controyersv,-''*'  and  if  in  the  exercise  of  sound  judicial 
discretion  an  injured  person  ought  to  be  accorded  an  original  writ  of  certiorari,  it 
is  an  abuse  of  authority  to  refuse  it ;  ^^  but  persons  not  parties  of  record  in  the  orig- 
inal proceedings,  though  interested  directly,  are  not  alwa5'S  necessary  parties  to  cer- 
tiorari to  review  such  proceedings,^'  nor  is  the  party  in  whose  favor  the  judgment 


26.  The  common  council  of  the  city  of  New 
Brunswick,  In  declaring  vacant  a  seat  of  one 
of  its  members  under  tlie  provision  of  the 
cliarter  that  tlie  common  council  shall  be  the 
sole  judge  of  election,  return,  and  qualifica- 
tion of  Its  own  members,  is  subject  to  the  su- 
pervisory jurisdiction  of  the  supreme  court 
by  certiorari.  Meachem  v.  Common  Council 
[N.  J.  Law]    62  A.   303. 

27.  See  5  C.  L.  561. 

28.  Code  Civ.  Proc.  §  2127.  People  v.  Com- 
mon Council  of  Troy,  99  N.  T.  S.  1048.  A  mu- 
nicipal ordinance  wliich  is  not  entirely  void 
cannot  be  questioned  on  certiorari  by  a  per- 
son who  is  not  shown  to  be  affected  by  any 
of  Its  provisions.  Morwitz  v.  Atlantic  City 
[N.  J'.  Law]  62  A.  996.  An  official  newspaper 
for  a  town  is  interested  in  having  tlie  des- 
ignation of  another  newspaper  reviewed 
(People  V.  Common  Council  of  Troy,  99  N.  T. 
S.  1045),  but  a  newspaper  which  is  not  an  of- 
ficial newspaper  cannot  maintain  certiorari 
to  review  the  determination  of  a  city  coun- 
cil designating  official  newspapers  pursuant 
to  Laws  1903,  p.  435,  c.  182,  §  1,  subsec.  29, 
upon  an  rllegation  that  the  relator  is  one  of 
the  two  daily  papers  published  in  the  city 
having  the  largest  circulation,  there  being 
nothing  to  show  that  these  two  papers  are  of 
opposite  political  faith,  and  an  allegation  in 
relator's  unverified  petition  that  it  was  the 
republican  newspaper  having  the  largest  cir- 
culation was  insufficient  (Id.).  Resident 
electors  and  landowners  in  a  precinct  af- 
fected by  a  stock  law  election  are  suffi- 
ciently interested  to  be  entitled  to  maintain 
certiorari  to  review  an  order  of  the  commis- 
sioners' court  pursuant  to  such  election  pro- 
hibiting stock  from  running  at  large.  Com- 
missioners' Ct.  V.  Johnson  [Ala.]  39  So.  910. 
Any  taxpayer  may  prosecute  certiorari  to 
prevent  the  unlawful  expenditure  of  public 
funds,  as  where  a  municipal  corporation  by 
action  ultra  vires  or  otherwise  embarks  in  a 
scheme  which  will  result  in  an  unlawful  ex- 
penditure of  public  funds,  any  ordinary  tax- 
payer may  be  admitted  to  prosecute  a  cer- 
tiorari to  review  such  action.  Rehill  v.  East 
Newark  [N.  J.  Law]  63  A.  81.  In  such  case 
no  special  interest,  distinct  from  the  inter- 
est of  otlier  taxpayer,  is  necessary.  Id.  In 
matters  affecting  a  county,  as  proceedings 
relating  to  the  reconstruction  of  a  court 
house,  certiorari  may  be  instituted  by  the  at- 
torney general.  Attorney  General  v.  Mont- 
calm County  Sup'rs  [Mich.]  12  Det.  Leg.  N. 
562,  104  N.  W.  792. 


29.  Where  a  decision  by  a  quasi  judicial 
tribunal  affects  injuriously  and  with  sub- 
stantial directness  one  not  a  party  to  the 
record  and  having  no  other  efficient  remedy, 
such  party  may,  in  the  discretion  of  the 
court  having  jurisdiction,  maintain  cer- 
tiorari to  remedy  the  wrong  as  to  jurisdic- 
tional matters.  State  v.  Chittenden  [Wis.] 
107  N.  W.  500.  The  rule  that  no  one  but  a 
party  is  entitled  to  use  the  remedy  of  cer- 
tiorari is  to  be  regarded  as  using  the  term 
"party"  in  its  broad  sense,  that  of  including 
all  persons  injuriously  affected  with  sub- 
stantial directness  and  having  no  other  ef- 
ficient legal  remedy,  whether  they  are  parties 
to  the  record  or  might  properly  be  sucli.  Id. 
When  the  proceeding  to  be  reviewed  was  di- 
rectly against  person  or  property,  the  per- 
sonal right  being  the  only  one  involved  or 
being  one  coupled  w^itli  another  primary 
right,  such  person  is  a  necessary  party  and, 
if  not  brought  in  by  proper  citation,  a  writ 
of  certiorari  in  his  behalf  will  reach  juris- 
dictional error  as  to  proceeding  at  all  in  the 
matter  and  excess  of  jurisdiction  as  well. 
Id.  A  decision  as  to  the  status  of  a  dental 
college,  incidental  to  passing  upon  an  appli- 
cation for  a  license  to  practice  dentistry, 
based  on  a  diploma  issued  thereby,  is  within 
the  rule  stated  as  regards  discretionary  au- 
thority to  permit  the  use  of  the  writ  of  cer- 
tiorari to  correct  jurisdictional  errors  upon 
the  application  of  a  person  not  a  party  to 
the  original  proceedings  (Id.).  If  the  status 
of  a  dental  college  is  adjudicated  in  an  ac- 
tion in  rem,  whether  the  proceeding  is  solely 
against  the  res  or  one  to  pass  upon  an  appli- 
cation for  a  license  and  against  tlie  res  as 
well,  such  college  may  properly  be  accorded 
certiorari  to  test  the  decision  for  jurisdic- 
tional error,  either  as  to  the  subject-matter 
or  excess  of  jurisdiction.     Id. 

Contra:  Under  Code  Civ.  Proc.  §§  938, 
1069,  only  a  party  to  the  record  can  sue  out 
certiorari.  Elliott  v.  Superior  Ct.,  144  Cal. 
501,  77  P.  1109.. 

30.  In  re  Public  Ditch  in  Insanti  County 
[Minn.]    107   N.   W.   730. 

31.  State  V.  Chittenden  [Wis.]  107  N.  W. 
500. 

32.  A  writ  of  certiorari  sued  out  by  a 
party  against  whom  a  judgment  had  been 
obtained  in  a  municipal  court,  ordering  the 
abatement  of  a  pul^lic  nuisance  alleged  to 
have  specially  injured  tlie  defendant  in  cer- 
tiorari, the  abatement  proceedings  having 
been  brought  by  the  latter  in  his  own  belialf. 
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sought  to  be  reviewed  was  rendered  always  a  necessary  party  to  the  certiorari  pro- 
ceedings.^^ "Where  it  appears  that  interested  parties  are  not  before  the  court,  the 
proceedings  may  be  stayed  until  such  parties  are  brought  in/*  but  the  status  of  the 
prosecutor  must  be  challenged  in  due  time.^^ 

A  party  may  lose  his  right  to  a  "svrit  of  certiorari  by  delay  in  applying  there- 
for/® or  by  failure  to  comply  with,  statutory'  conditions/'  but  appearance  before  the 
lower  tribunal  and  objection  to  its  action  is  not  a  condition  precedent  to  the  right 
to  assail  such  action  upon  jurisdictional  grounds/^  and  where  the  applicant  shows 
a  good  excuse  for  failure  to  apply  for  the  writ  within  the  time  required  by  law,  the 
writ  may  be  allowed,  notwithstanding  that  the  time  limit  has  expired.^^  The  com- 
mon-law writ  may  issue  even  though  only  personal  rights  are  involved.*" 


should  not  be  dismissed  on  tlie  ground  that 
the  municipality  was  not  a  party  respondent 
to  the  writ.  Trust  Co.  v.  Ray  [Ga.]  54  S.  E. 
14.5. 

33.  The  party  in  interest  has  an  oppor- 
tunity to  appear  by  counsel  if  he  sees  fit, 
and  it  will  be  presumed  that  counsel  ap- 
pearing technically  for  the  defendant  judge 
is  in  reality  representing  the  real  party  in 
interest.  Davis  v.  Preston  [Iowa]  106  N.  W. 
151. 

34.  Liivermore  v.  Millville,  72  N.  J.  Law, 
221,  62  A.  408.  Or  the  writ  may  be  dismissed. 
Id.      See    post,    §    3,    Quashal    or   Dismissal. 

35.  Where  respondent  in  certiorari  does 
not  challenge  the  status  of  the  prosecutor 
until  the  argument  of  the  cause,  matters  of 
fact  upon  which  such  status  depends  ■vrill  be 
taken  as  admitted  for  purposes  of  a  motion 
then  made  for  dismissal  of  the  writ.  Rehill 
V.  East  Newark    [N.  J.  Law]    63  A.   81. 

36.  Certiorari  to  review  an  assessment 
of  the  benefits  of  a  street  improvement  made 
under  P.  L.  1897,  p.  79,  will  be  dismissed 
where  it  is  allowed  after  sixty  days  from 
the  confirmation  of  the  assessment  has 
elapsed,  under  §  65  of  the  act.  Tusting  v. 
Ashbury  Park  [N.  J.  Law]  62  A.  183.  A  mo- 
tion for  a  new  trial  will  not  cut  off  the  mov- 
ant's right  to  certiorari  where  he  voluntarily 
dismisses  such  motion  and  applies  for  the 
writ  within  the  time  prescribed  by  the  stat- 
ute, but  he  cannot  pursue  this  remedy  after 
the  expiration  of  thirty  days  from  the  date 
of  the  judgment  against  him.  Crosson  v. 
State,  124  Ga.  651.  52  S.  E.  8S0. 

Statute  of  liniitation.s;  Where  the  statute 
does  not  fix  the  time  within  which  an  appli- 
cation for  a  writ  of  review  may  be  made,  the 
courts,  by  analogy,  will  apply  the  limitation 
fixed  by  law  for  the  prosecution  of  an  ap- 
peal. State  V.  Superior  Ct.,  41  Wash.  450, 
S3  P.  726.  Certiorari  to  revie^v  the  av.-ard  of 
damages  in  condemnation  proceedings  re- 
fused because  not  applied  for  within  thirty 
days,  as  required  in  cases  of  appeal  by  Bal- 
linger's  Ann.  Codes  &  St.,  §  5645.  State  v. 
Superior  Ct.  [T\"ash.]  85  P.  673.  In  appeal 
cases  in  justices'  courts,  the  statute  runs 
against  certiorari  from  the  date  of  the  ver- 
dict and  not  from  the  date  of  the  judgment. 
Hewett  V.  Robertson,  124  Ga.  920,  53  S.  E.  456. 
Where  a  city  court  judge  was  w^ithout  power 
to  entertain  a  motion  for  a  new  trial,  such 
a  motion  was  a  mere  nullity,  and  the  filing 
thereof  could  not  operate  to  extend  the  ju- 
risdiction of  the  court  over  the  case  beyond 
the  date  of  its  final  judgment  so  as  to  save 
the   right   to  certiorari  from  the  bar  of  lim- 


itations.    Crossen  v.  State,  124  Ga.  651,  52  S. 
E.   880. 

37.  The  filing  of  the  affidavit  provided 
for  by  Pen.  Code  1895,  §  765,  that  the  ac- 
cused has  not  had  a  fair  trial  and  has  been 
wrongfully  and  illegally  convicted,  is  a  con- 
dition precedent  to  the  sanction  of  a  petition 
for  certiorari  to  review  a  judgment  of  con- 
viction in  a  county  court,  and  failure  to  com- 
ply with  this  condition  is  not  cured  by  the 
sanction  of  the  petition  or  the  answer  of  the 
county  judge.  Blassingame  v.  State  [Ga.] 
54  S.  E.  ISO.  Code  of  Civ.  Proc.  §  2125,  is  not 
solely  a  statute  of  limitations,  but  by  im- 
plication it  grants  the  relator  four  months 
in  which  to  procure  the  writ  in  cases  in 
which,  although  the  determining  body  has 
finally  adjourned  after  disposition  made  of 
the  matter,  it  or  its  successor  at  its  next 
authorized  meeting  can  obey  the  order  made 
by  the  court.  Under  this  rule  it  was  held 
that  certiorari  would  lie  to  correct  the  ac- 
tion of  a  town  board  of  audit  in  reducing 
the  compensation  of  the  relator  as  a  health 
officer,  although  the  claim  had  passed  from 
the  town  board  of  audit  to  the  board  of  su- 
pervisors. People  V.  Sipple,  109  App.  Div. 
7SS,  96  N.  T.  S.  897.  Certiorari  will  not  lie 
to  correct  an  assessment  complained  of  as 
erroneous,  as  distinguished  from  void,  be- 
cause made  without  jurisdiction  of  the  per- 
son assessed,  unless  an  application  was  made 
"in  due  time  to  the  proper  officers  to  correct 
such  assessment."  And  no  excuse  can  take 
the  place  of  the  application,  ■which  is  a  con- 
dition of  the  court's  jurisdiction  to  correct 
assessments.  See  Laws  1896,  p.  882,  c.  908, 
§  250.  See,  also.  New  York  City  Charter, 
Laws  1901,  p.  831,  c.  466,  §§  895,  906,  and 
p.  382,  §  897,  as  amended  by  Laws  1902, 
p.  486.  c.  192.  People  v.  Wells,  110  App.  Div. 
336,  97  N.  Y.  S.  333.  Under  these  statutory 
provisions,  where  the  board  of  taxes  and 
assessments  refused  to  act  upon  an  applica- 
tion for  reduction  of  taxes  on  the  ground 
that  it  was  too  late,  the  remedy  was  by  man- 
damus to  complete  such  action  and  not  by 
certiorari,  but  after  the  board  had  been  com- 
pelled, by  mandamus,  to  act,  their  decision 
would  then  have  been  reviewable  by  cer- 
tiorari.     Id. 

38.  Where  an  assessment  of  personal 
taxes  was  assailed  on  the  ground  that  the 
applicant  was  a  nonresident,  his  failure  to 
object  to  the  assessment  before  the  commis- 
sioners did  not  preclude  him  from  assailing 
the  assessment  by  certiorari.  People  v. 
O'Donnel,  47  Misc.  226,  95  N.  Y.  S.  8S9. 

3J>.     Ordinarily  the  supreme  court  will  not 
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The  writ  should  be  directed  to  the  body  which  has  custody  of  the  record  to  be 
examined,'*^  and  their  clerk  is  not  a  proper  party.*-  One  who  in  any  event  will  be 
bound  is  not  a  proper  party  to  a  statutory  writ,  the  respondents  to  which  the  stat- 
ute names.*^ 

§  3.  Procedure  for  irrif :  writ,  service  and  return.  Application.^* — Whenever 
possible  an  application  for  a  writ  of  certiorari  will  be  liberally  construed/^  but  the 
application  must  disclose  some  apparent  error  or  lack  of  jurisdiction  in  the  pro- 
ceedings below  '^^  operating  to  the  prejudice  of  the  applicant/^  and  error  must  be 
assigned  so  specifically  and  distinctly  that  the  reviewing  court  may  understand  the 
grounds  relied  on.*^  It  suffices  if  facts,  that  being  true  constitute  fraud  in  the 
judgment,  are  alleged.*"  The  a]iplicant,  furthermore,  must  show  compliance  with 
statutory  conditions  and  formalities,'°  and  the  application  must  be  properly  veri- 
fied.°^  Exhibits  should  not  be  attached  to  the  petition  and  treated  as  the  record 
of  the  proceedings  to  be  reviewed.^- 


entertain  jurisdiction  of  an  application  of 
this  kind  after  tlie  time  limited  by  law  for 
prosecuting  an  appeal  has  expired,  but 
where  it  appeared  from  the  application  that 
the  relator  was  in  ill  health  and  was  de- 
prived of  her  property  by  the  order  com- 
plained of,  and  was  thus  without  means  to 
give  bond  or  employ  counsel  to  prosecute  an 
appeal,  and,  in  addition  to  this,  the  respond- 
ent charged  and  the  court  found  that  she 
was  incoinpetent  to  manage  her  affairs,  and 
the  respondent  who  preferred  the  charge  will 
not  be  heard  to  gainsay  it,  the  supreme 
court  will  therefore  assume,  for  the  purpose 
of  protecting  her  rights,  that  the  relator  was 
in  fact  incompetent  and  that  the  application 
was  timely  made.  State  v.  Superior  Ct..  41 
Wash.   450,   83  P.   726. 

40.  Removal  of  an  employee  in  classified 
civil  service  without  notice  required  by  civil 
service  act.  Kurd's  Rev.  St.  1903,  c.  24, 
§   457.     Powell  v.  Bullis   [111.]    77  N.  E.  575. 

41,  43.  In  county  seat  removal  proceed- 
ings to  -the  county  board  omitting  the  audi- 
tor who  is  their  clerk.  State  v.  Boyden,  18 
S.  D.   379,  100   N.  W..  761. 

43.  In  certiorari  to  review  the  assessment 
by  the  state  board  of  tax  commissioners  the 
local  authorities  are  bound,  thougli  not  par- 
ties, hence  a  municipal  corporation  cannot 
be  made  a  party.  Laws  1900,  p.  510,  c.  254. 
People  V.  Priest,  95  App.  Div.  44,  88  N.  Y.  S. 
11. 

44.  See   5   C.  L.   561. 

4.5.  On  motion  to  dismiss.  In  re  Public 
Ditch  in  Insanti  County  [Minn,]  107  N.  T\^ 
730. 

46.  It  is  not  sufficient  merely  to  show  that 
there  had  been  an  adjudication  upon  the  sub- 
ject of  public  use  and  necessity  for  the  prop- 
erty sought  to  be  taken  in  order  to  authorize 
a  writ  of  review.  The  relator  must  allege 
the  distinct  ground  of  claim  of  error  per- 
taining to  the  subject.  State  v.  Superior  Ct. 
[Wash.]  86  P.  205.  An  averment  that  no 
personal  service  was  made  upon  the  relator 
before  the  adjudication,  that  he  was  a  resi- 
dent of  another  county  in  the  state  and  had 
no  actual  notice  prior  to  the  adjudication, 
but  that  notice  of  a  hearing  was  published 
and  the  affidavit  failed  to  disclose  that  there 
was  no  affidavit  filed  in  support  of  the  pub- 
lished notice,  as  provided  by  Ballinger's  Ann. 
Codes  and  St.,  §  5683,  it  was  held  that  it 
would   be   presumed   that   the   necessary   affi- 


davit to  support  the  publication  was  filed 
and  that  the  affidavit  for  the  writ  of  review 
therefore  failed  to  disclose  the  error  or  lack 
of  jurisdiction.  Id.  Neither  the  supreme 
court  nor  any  other  court  than  the  munici- 
pal court  can  take  judicial  cognizance  of  a 
municipal  ordinance,  and  hence  a  petition  for 
certiorari  to  review  a  conviction  for  viola- 
tion of  a  city  ordinance  must  set  out  the 
provisions  of  the  ordinance.  Hill  v.  Atlanta 
[Ga.]  54  S.  B.  354.  Certiorari  to  set  aside  an 
order  revoking  a  liquor  license  dismissed, 
because  the  petition  did  riot  show  the  agree- 
ment between  the  county  court  whereby  the 
license  was  granted  and  upon  which  the  ju- 
risdiction of  the  court  to  revoke  the  license 
depended.  Stevenson  v.  McDonald  [Ark.] 
91   S.   W.  300. 

47.  Blodgett  v.  McVey  [Iowa]  108  N.  W. 
239. 

48.  A  petition  setting  forth  all  the  evi- 
dence submitted  on  trial  before  a  jury  in  a 
justice's  court,  and  alleging  that  the  verdict 
is  against  the  ■weight  of  the  evidence,  suffi- 
ciently complies  with  this  rule.  Mathews 
V.  Parker,  124  Ga.  144,  52  S.  E.  322.  In  a  pe- 
tition for  certiorari,  where  all  the  evidence 
and  all  the  record,  including  the  judgment 
of  the  trial  court,  are  set  forth,  it  is  a  suffi- 
cient assignment  of  error  to  allege  that  the 
plaintiff  excepts  to  the  judgment  and  as- 
signs error  upon  the  same  "because  the  same 
is  contrary  to  law  and  the  evidence  and 
without  either  to  support  it."  Harwell  v. 
Marshall  [Ga.]  54  S.  E.  93.  The  jurisdictional 
defects  relied  on  must  be  averred  to  the  end 
the  court  may  act  advisedly  in  allowing  the 
writ.  Tourville  v.  Seavey  Co.,  124  Wis.  56, 
102  N.  W.  352. 

49.  Fisher  v.  Pennsylvania  Co.,  118  111. 
App.   662. 

50.  Where  the  petition  alleged  that  the 
bond  required  by  law  had  been  filed  with  the 
clerk  and  approved  by  him,  and  that  said 
bond  was  accepted  by  the  clerk,  which  pe- 
tition was  verified  by  the  affidavit  of  the 
petitioner,  was  sanctioned  and  the  writ  was 
ordered  to  be  issued,  it  was  error  to  dismiss 
the  writ  on  the  ground  that  it  did  not  af- 
firmatively appear  that  a  bond  approved  by 
the  clerk  had  been  filed  as  required  by  law. 
Stallworth   v.  Macon    [Ga.]    54  S.   E.   142. 

.'1.  A  petition  for  certiorari  filed  by  two 
persons,  one  of  whom  ■was  an  attorney  at 
law,  was  properly  verified  by  the  affidavit  of 
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TltP  sfatntori/  hond.^^ — The  applicant  of  a  writ  of  certiorari  must  file  a  bond '^* 
condiTioned,'^'  and  in  amount  fixed  bv  statute.''" 

The  writ/''' — Whenever  possible  the  allegations  of  a  writ  of  certiorari  will  be 
liberally  construed,^^  and  the  command  of  the  writ  is  not  to  be  limited  by  the  re- 
citah  of  the  Avrit  where  it  is  so  definite  that  no  misunderstanding  can  arise. ^'*  In 
^Michigan  the  writ  may  be  allowed  by  a  circuit  court  commissioner."*' 

JS'oticc  of  the  icrit.*^^ — Such' notice  must  be  given  as  is  required  by  statute."- 


tlie  attorney  made  individually  as  an  attor- 
ney for  his  co-plaintiff.  American  Bonding' 
&  Surety  Co.  v.  Adams.  124  Ga.  510,  52  S.  E. 
622. 

52.  Gaston  v.  Portland   [Or.]   84  P.  1040. 

53.  See  5  C.  L.  562. 

54.  Code,  §  482.  Giddens  &  Co.  v.  Rut- 
ledg:e  [Ala.]  40  So.  759.  Acts  1902.  p.  105, 
relating  to  certiorari  to  municipal  courts. 
Stallworth  v.  Macon  [Ga.]  54  S.  E.  142.  The 
filing  of  the  bond  or  making  of  the  pauper 
affidavit  is  a  condition  precedent  to  the  ap- 
plication for  certiorari,  and  the  filing  of  tlie 
bond  together  witli  the  approval  of  tiie  clerk 
or  judge,  or  the  making  of  the  pauper  affi- 
davit, must  affirmatively  appear  in  the  ap- 
plication for  the  writ.  Id.  In  a  nonsevera- 
ble cause  of  action  where  two  persons  indi- 
viduall\-,  as  co-plaintiffs,  sue  and  a.s  such, 
after  judgment  against  them,  sue  out  a  writ 
of  certiorari,  the  bond  to  be  given  should  be 
signed  by  both,  either  in  person  or  by  attor- 
ney at  law,  or  by  a  duly  constituted  agent, 
and  if  it  is  executed  by  one  as  the  agent  of 
the  other,  the  power  so  to  sign  must  ex- 
pressly apptar.  Harwell  v.  Marshall  [Ga.] 
54  S.  E.  9.3.  On  certiorari  to  review  the  judg- 
ment of  the  county  court  in  a  criminal  case, 
tlie  bond  required  by  Pen.  Code  1895,  section 
765,  must  be  approved,  and  an  approval 
thereof  by  the  county  court  judge  is  in  con- 
formity with  the  law,  and  when  the  judge 
sends  up,  as  a  part  of  the  proceedings  in  the 
case,  a  bond  of  this  character,  this,  under 
the  decision  in  Watson  v.  State,  11  S.  E.  610. 
85  Ga.  2.37,  is  equivalent  to  an  approval  by 
him.  Brown  v.  State,  124  Ga.  411,  52  S.  E. 
745.  Under  Acts  1902,  p.  105,  relating  to 
writs  of  certiorari,  tlie  filing  of  the  bond  is 
a  condition  precedent  to  the  application  for 
the  writ.  Johns  v.  Tifton,  122  Ga.  734,  50  S. 
E.  941.  Under  Acts  1902.  p.  105.  relating  to 
writs  of  certiorari,  the  making  of  the  pauper 
affidavit,  in  the  absence  of  a  bond,  is  a  con- 
dition precedent  to  the  application  for  the 
writ.      Id. 

55.  Under  Acts  1902,  p.  105,  the  bond  on 
certiorari  to  a  municipal  court  must  be  con- 
ditioned for  the  personal  appearance  of  the 
applicant  to  abide  the  final  judgment  of  the 
court.  Stallworth  v.  Macon  [Ga.]  54  S.  E. 
142.  On  certiorari  to  review  tlie  judgment  of 
tlie  county  court  in  a  criminal  case,  tlie  bond 
required  by  Pen.  Code  1895,  section  765,  un- 
less tlie  applicant  makes  a  pauper  affidavit  in 
lieu  thereof,  must  be  conditioned  for  the  ap- 
pearance of  the  applicant  to  abide  the  final 
judgment  of  the  court.  Brown  v.  State,  124 
Ga.  411.  52  S.  E.  745.  Under  Acts  1902,  p.  105, 
relating  to  w^rits  of  certiorari,  a  bond  con- 
ditioned to  pay  the  eventual  condemnation 
money  is  not  sufficient.  Johns  v.  Tifton,  122 
Ga.   734,   50  S.  E.  941. 

36.     Code,  section  482,  requires  the  bund  on 


certiorari  to  review  a  justice's  judgment  to 
be  in  double  the  amount  of  the  judgment,  in- 
cluding costs.  Giddens  &  Co.  v.  liutledge 
[Ala.]  40"  So.  759.  Where  the  plaintiff  had 
obtained  possession  of  the  property  sued  for, 
and  the  only  money  judgment  against  the 
defendant  was  for  $32.35  costs,  a  bond  for 
$100  was  sufficient.  Id.  Under  Acts  1902,  on 
certiorari  to  a  municipal  court,  tlie  bond 
must  be  acceptable  to  and  approved  by  the 
clerk  or  judge  of  such  court.  Stallworth  v. 
Macon   [Ga.]  54  S.  E.  142. 

57.  See  5  C.  L.  562. 

58.  Where  there  is  no  especial  occasion, 
for  the  application  of  strict  technical  rules 
to  statements  in  a  petition  for  certiorari  and 
in  the  writ  issued,  and  where  no  prejudice 
has  resulted  from  informalities,  the  ^vrit  will 
be  liberally  construed  and  not  held  to  the 
standard  of  deflniteness  and  precision  of 
formal  pleadings  in  actions  at  law  and  suits 
in  equity.  In  re  Public  Ditch  in  Insanti 
County   [Minn.]   107  N.  W.   730. 

59.  The  writ  recited  the  refusal  of  the 
common  pleas  to  reinstate  an  appeal,  and 
commanded  the  common  pleas  to  certify  the 
proceedings  on  file  with  all  tilings  touching 
and  concerning  the  same.  It  w^as  held  that 
this  was  sufficient  to  bring  up  the  question 
of  the  propriety  of  the  order  dismissing  the 
appeal  and  not  merely  the  refusal  to  rein- 
state tlie  appeal.  Danenhower  v.  Lippincott 
[N.  J.  Law]   63  A.  868. 

60.  Attorney  General  v.  Montcalm  County 
Sup'rs  [Mich.]  12  Det.  Leg.  N.  562,  104  N.  W. 
792. 

61.  See  5  C.  L.   562. 

62.  A  notice  that  the  defendant  has  ap- 
plied for  and  obtained  a  writ  of  certiorari  in 
the  cause,  and  that  the  writ  is  returnable  on 
a  certain  date,  etc.,  is  not  a  sufficient  com- 
pliance with  Civ.  Code  1895,  section  4644,  pro- 
viding that  notice  of  the  sanction  of  the  writ 
must  lie  given.  International  Text  Book  Co. 
V.  Fiel  [Ga.]  54  S.  E.  360.  The  designation  of 
the  district  in  which  was  situated  the  jus- 
tice's court  in  which  the  case  was  tried,  to- 
gether with  the  recital  that  the  writ  of  cer- 
tiorari was  to  be  heard  at  the  court  house 
"in  said  county,"  was  sufficient  notice  to  the 
defendant  as  to  the  county  in  whicii  the  writ 
would  be  heard.  American  Bonding  &  Surety 
Co.  V.  Adams,  124  Ga.  510.  52  S.  E.  622.  The 
defendant  was  bound  to  know  when  the 
"next  term"  of  the  superior  court  of  his 
county  would  be  held,  and  the  fact  that 
the  notice  incorrectly  named  the  date  of  the 
term  did  not  render  it  invalid.  Id.  If  the 
defendant  desired  to  take  advantage  of  the 
discrepancy  between  the  copy  of  the  notice 
attached  to  the  petition  and  the  notice  served 
upon  his  attorney,  he  should  have  traversed 
the  return  of  the  sheriff.  This  was  not  a 
ground  for  dismissal  of  the  certiorari.     Id. 
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Service  of  the  writ.^^ 

The  return  ^'^  to  the  writ  of  certiorari  comprises  only  the  record  proceedings  in 
the  cause  sought  to  he  reviewed. *^^  And  a  vohmtary  return  of  matters  not  called  for 
by  the  writ  form  no  part  of  the  return/''  nor  will  mere  conclusicms  stated  in  the  re- 
turn constitute  a  sufficient  return  to  positive  allegations  of  the  petition  for  the 
writ.^''  The  return  to  the  "OTit  is  conclusive,''^  but  where  the  relator  is  not  satisfied 
with  the  retiirn  he  may  move  for  a  further  return:''''  Where  it  is  conceded  on  the 
hearing  that  the  return  is  not  cousistent  with  the  facts,  a  further  return  will  be 
ordered, '°  though  it  is  improper  on  a  suggestion  of  diminution  of  the  record  to 
order  the  certification  of  the  alleged  omitted  matter."^  Exhibits  should  not  be  at- 
tached to  the  petition  and  treated  as  the  record  of  the  proceedings  to  be  reviewed.'- 

Certiorari  cannot  prevail  upon  a  doubtful  record,'^^  but  a  reasonable  prosmnp- 
tion  will  be  indulged  in  favor  of  the  decision  under  review^* 

Objections  and  amendments.'" 

Quashal  or  dismissal.'"^ — Some  of  the  grounds  for  quashing  or  dismissing  a 


63,  34.     See  5  C.  L.  562. 

e.".  All  that  is  required  concerning  aflfi- 
•flavits,  writings,  exhibits,  and  documents,  is 
the  production  of  such  as  were  used  upon 
the  trial  of  the  investigation.  Where,  there- 
fore, on  certiorari  to  review  a  second  trial  of 
a  police  officer  by  a  commissioner,  it  ap- 
peared by  the  affidavit  of  the  respondent 
that  the  original  charges  in  the  first  trial 
were  not  produced  on  the  second  trial  and 
were  not  offered  in  evidence  therein,'  it  was 
held  that  the  relator  was  not  entitled  to  a 
further  return  to  bring  up  such  charges. 
People  V.  McAdoo,   98  N.   Y.   S.   40. 

66.  Spencer  v.  Bartime  [N.  J.  Law]  63  A. 
870.  Upon  certiorari  to  review  a  judgment 
of  the  court  of  common  pleas,  a  voluntary 
statement  of  facts  not  a  part  of  the  record, 
though  signed  and  sealed  by  the  judge  of  the 
common  pleas,  forms  no  part  of  the  return 
(Id.).  If  more  than  the  record  is  required 
to  be  certified,  the  party  desiring  such  addi- 
tional return  must  obtain  a  rule  specifying 
the  particulars  in  respect  to  wliich  the  addi- 
tional return  is  required.  Id.  Where  no 
Av.  "ten  finding  w^as  made,  it  appearing  by 
the  affidavit  read  in  opposition  to  the  motion 
for  a  further  return  that  the  finding  was 
oral,  the  relator  was  not  entitled  to  a  fur- 
ther return  in  order  to  bring  up  a  written 
finding.     People  v.  McAdoo,  98  N.  Y.   S.   40. 

67.  On  certiorari  to  review  the  action  of 
the  common  council  of  a  city  designating 
official  newspapers,  pursuant  to  Laws  1903, 
p.  435,  c.  182,  §  1,  subsec.  29,  where  the  peti- 
tion contained  positive  allegations  as  to  the 
independent  character  of  one  of  the  ap- 
pointees, a  return  alleging  generally,  upon 
the  information  and  belief,  that  the  two  ap- 
pointees were  of  opposite  political  faith  was 
a  mere  conclusion  and  was  insufficient.  Peo- 
ple V.  Common  Council,  99  N.  Y.  S.  1045. 
Where  the  jurisdiction  of  the  inferior  tri- 
bunal depends  upon  the  giving  of  certain  no- 
tices, the  record  returned  must  recite  the 
facts  showing  the  giving  of  such  notices.  A 
mere  recital  of  notice  is  insufficient  to  sus- 
tain the  jurisdiction  of  the  inferior  tribunal. 
Commissioners  of  Highways  v.  Smith,  217  111. 
250,   75  N.  E.  396. 

68.  Williams  v.  Routt  County  Com'rs 
[Colo.]  84  P.  1109. 

69.  As  where  the  relator  attacked  the  ju- 


risdiction of  a  police  commissioner  to  dis- 
miss the  relator  from  the  police  force,  and 
the  return  showed  that  the  commissioner 
had  jurisdiction  to  hear  and  determine  the 
charges  upon  which  the  relator  was  dis- 
missed. People  V.  Greene,  97  N.  Y.  S.  748. 
The  right  of  the  relator  to  a  second  return 
is  regulated  by  statute,  and  is  only  allowed 
where  the  return  already  made  does  not 
comply  with  the  writ.  People  v.  McAdoo,  98 
N.  Y.  S.  40. 

70.  Under  authority  of  Code  Civ.  Proc. 
section  3125.     In  re  Melody,  97  N.  Y.  S.  700. 

71.  The  remedy  is  mandamus  in  aid.  State 
v.  Mulvihill,  113  Mo.  App.  324,  88  S.  W.  773. 

72.  B.  &  C.  Comp.  section  596,  clearly  Joes 
not  intend  that  the  petition  shall  do  more 
than  describe  with  convenient  certainty  the 
decision  or  determination  sought  to  be  re- 
viewed, and  sets  forth  the  errors  alleged  to 
have  been  committed  therein.  Section  596 
provides  that  before  allowing  the  writ  an 
undertaking  with  one  or  more  sureties,  to 
be  approved  by  the  court,  must  be  filad  by 
the  plaintiff,  and  the  statutory  amount  of 
such  undertaking  is  sufficient  to  protect  the 
defendant  in  such  a  proceeding  against  all 
reasonable  pecuniary  expenses,  and  the  fol- 
lowing section  provides  for  the  return  of  the 
writ  with  a  copy  of  the  record  or  proceed- 
ings in  question  annexed,  certified  to  by  the 
clerk  or  other  person  having  the  custody  of 
such  record  or  proceedings.  Gaston  v.  Port- 
land  [Or.]   84  P.   10  40. 

73.  Beam  v.  Reynolds  [Mich.]  13  Det.  Leg. 
N.  257,  108  N.  W.  83. 

74.  See  post,  section  4,  Hearing  and  Ques- 
tions Which  May  be  Raised  and  Settled. 
Where  the  return  of  a  justice  shows  that  a 
second  adjournment  was  against  objection, 
this  implies  the  presence  of  the  defendant  at 
the  time  of  such  adjournment.  Beam  v.  Rey- 
nolds [Mich.]  13  Det.  Leg.  N.  257,  108  N.  W. 
83.  It  is  not  error  to  overrule  exceptions  to 
the  answer  of  a  justice  of  the  peace  to  a  writ 
of  certiorari  where  the  evidence  alleged  in 
such  exceptions  to  have  been  omitted  was 
immaterial,  and  where  the  answer  contained 
substantially  all  of  the  evidence  introduced 
on  the  trial  that  was  favorable  to  the  party 
excepting.  Baird  v.  Smith,  124  Ga.  251,  52 
S.  E.  655. 

75.  76.     See  5  C.  L.  563. 
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writ  of  certiorari  are,  that  there  was  no  judgmeiit  or  decision  by  the  lower  tribunal/'' 
that  tlie  relator  has  mistaken  his  remedy,'^  that  the  act  sought  to  be  reviewed  was 
not  Judicial/^  that  the  interested  parties  have  not  been  made  parties  to  the  writj^*^ 
that  the  application  is  too  late,^^  that  the  relator  can  obtain  no  effective  relief,*^ 
failure  to  file  sufficient  briefs,^^  but  a  "writ  of  certiorari  Avill  not  be  dismissed  for 
formal  objections  which  are  raised  for  the  first  time  in  the  objector's  brief.^*  Dis- 
crepancy between  the  notice  of  the  writ  attached  to  the  petition  and  the  notice 
served  is  not  ground  for  dismissal. ^^  Quashal  or  dismissal  may  be  on  motion,^* 
which  should  be  filed  on  the  return  day  ®'  or  before/®  and  if  postponed  is  waived.^ 
Upon  a  motion  to  dismiss,  the  allegations  of  the  petition  are  taken  as  true/"  and  the 
wi'it  will,  if  possible,  be  liberally  construed.^^ 

§  4.     Hearing  and  questions  which  may  he  raised  and  settled.^- — The  review 
upon  a  writ  of  certiorari  is  confined  to  the  record  ®^  as  disclosed  by  the  return,^*  and 


77.  Where,  In  proceeding's  to  review  the 
judgment  of  a  justice  upon  the  report  of  ref- 
erees, the  record  disclosed  that  no  judgment 
■\vas  entered  upon  the  report  of  the  referees. 
Ruhl  V.  Cooper  [Del.]  63  A.  575.  Certiorari 
to  review  a  complaint  against  the  applicant 
charging  him  with  violation  of  an  ordinance 
of  the  board  of  excise  commissioners  of  a 
city,  prematurely  brought.  Almindie  v.  Cam- 
den Com'rs  [N.  J.  Law]  63  A.  867.  Where  the 
answer  did  not  verify  the  statement  in  the 
petition  that  a  verdict  had  been  rendered 
against  the  petitioner  nor  disclose  what,  if 
any,  disposition  had  been  made  of  the  case, 
and  where  no  steps  were  taken  to  have  the 
answer  perfected,  it  was  not  reversible  error 
to  overrule  the  petition.  Williams  v.  Brad- 
field,  124  Ga.  1003,  53  S.  E.  312.  Enumeration 
by  state  commissioner  of  excise  upon  which 
the  tax  paid  by  the  relators  was  levied,  and 
a  certificate  thereof  made  by  the  commis- 
sioner to  the  county  treasurer,  were  not  such 
a  final  determination  of  the  rights  of  the  re- 
lators as  to  entitle  them  to  a  common-law 
writ  of  certiorari.  People  v.  Cullinan,  97  N. 
Y.  S.  194. 

78.  Remedy  being  by  appeal.  Cook  v. 
Exom  [Ga.]  54  S.  E.  147;  Dahlstrom  v.  Port- 
land Min.  Co.   [Idaho]   85  P.  916. 

79.  In  re  Leverant,  110  App.  Div.  371,  97 
N.  Y.  S.  272. 

80.  The  court  may,  in  Its  discretion,  dis- 
miss the  writ  where  it  appears  that  inter- 
ested parties  have  not  been  made  parties  to 
the  proceedings.  Livermore  v.  Millville,  72 
N.  J.  Law,  221,  62  A.  408. 

81.  Crosson  v.  State,  124  Ga.  651,  52  S.  E. 
880. 

82.  Where  the  only  purpose  of  the  writ 
was  that  if  the  relators  could  get  an  expres- 
sion of  the  court  as  to  the  right  of  the  state 
commissioner  of  excise  to  make  a  certain 
enumeration  of  a  city  so  as  to  make  the  ex- 
cise liquor  tax  exceed  that  formerly  levied 
for  such  city,  the  relators  might  possibly  ob- 
tain some  legislation  by  which  a  claim  could 
be  presented  against  the  state  for  the  ex- 
cess of  liquor  taxes  paid  under  such  enumer- 
ation, it  was  held  that  the  question  pre- 
sented by  the  writ  was  purely  academic,  and 
hence  the  writ  would  be  dismissed.  People 
V.  Cullinan,  97  N.  Y.  S.  194. 

83.  Where  the  relator  files  no  brief  and 
leaves  the  court  the  task  of  examining  the 
authorities  to  ascertain  whether  or  not  his 
complaint  is  well  founded,  the  court  may  dis- 


miss the  writ  as  having  been  abandoned,  or 
may,  in  its  discretion,  examine  the  merits, 
notwithstanding  the  relator's  neglect.  State 
v.  Summerlin  [La.]   40  So.  792. 

84.  Objection  that  a  motion  to  vacate  the 
return  of  service  in  the  action  was  not  a  mo- 
tion to  quash  the  writ,  within  Pub.  Acts  1905, 
p.  484,  §  310,  providing  that  v.'henever  in  any 
action  at  law  in  a  circuit  court,  a  motion  to 
quash  the  writ  or  declaration  upon  jurisdic- 
tional grounds  is  decided  adversely  to  the 
party  filing  such  motion,  the  decision  maj'  be 
reviewed  by  writ  of  certiorari  forthwith. 
Moinet  v.  Burnham,  Stoepel  &  Co.  [Mich.]  13 
Det.  Leg.  N.  38,  106  X.  W.  1126. 

85.  American  Bonding  &  Surety  Co.  v. 
Adams,  124  Ga.  510,  52  S.  E.  622.  See  ante, 
§   3,  Notice  of  the  Writ. 

SG.  Cook  v.  Exom  [Ga.]  54  S.  E.  147; 
Dahlstrom  v.  Portland  Min.  Co.  [Idaho]  85 
P.  916.  Where  there  is  no  return  to  the  writ, 
demurrers  interposed  thereto  will  be  treated 
as  motions  to  dismiss  the  petition  for  insuffi- 
ciencv  of  facts.  Gaston  v.  Portland  [Or.]  84 
P.  1040. 

In  Oregion  it  seems  that  a  motion  to  quash 
a  writ  of  certiorari  will  not  be  entertained, 
the  practice  under  B.  &  C.  Comp.  section 
603,  being  either  to  affirm,  modify,  reverse,  or 
annul  the  decision  under  review,  or  by  man- 
date to  the  inferior  court  to  proceed  in  the 
matter  according  to  the  decision  of  the  re- 
viewing court.  Gaston  v.  Portland  [Or.]  84 
P.  1040. 

87.  After  the  return  of  the  writ.  Gaston 
V.  Portland  [Or.]  84  P.  1040. 

88.  A  motion  to  quash  the  writ  should  be 
made  before  return.  Kusel  v.  Chicago,  121 
111.  App.  469. 

89.  Kusel  V.  Chicago,   121  111.  App.   469. 

90.  Gaston  v.  Portland  [Or.]  84  P.  1040. 
On  a  motion  to  dismiss  for  want  of  interest 
on  the  part  of  the  prosecutor,  matters  of  fact 
upon  wliich  the  status  of  the  prosecutor  de- 
pends shall  be  taken  as  confessed  where  the 
status  of  the  prosecutor  is  not  questioned 
until  the  argument.  Rehill  v.  East  Newark 
[X.  J.  Law]    63  A.  81. 

91.  Such  a  motion  is  in  effect  a  general 
demurrer,  and  the  allegations  of  the  writ 
need  not  have  the  definiteness  and  certainty 
of  a  formal  pleading.  In  re  Public  Ditch  in 
Insanti  County  [Minn.]  107  N.  W.  730. 

92.  See  5  C.  L.  564. 

93.  Commissioners  of  Highway  v.  Smith, 
217  III.  250.  75  N.  E.  396.     On  certiorari  to  re- 
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only  such  questions  as  were  raised  below  will  be  considered.'^'  As  has  already  been 
stated,  certiorari  cannot  serve  the  office  of  an  appeal  or  writ  of  error,'^''  and  the  only 
question  to  be  determined  thereon  is  the  jurisdiction  of  the  inferior  tribunal  or  its 
authority  to  render  the  decision  sought  to  be  revievve(^^^  and  allegations  of  jurisdic- 
tion in  the  return  are  prima  facie  true.**^  Questions  of  fact  ®"  will  not  be  reviewed 
where  there  is  legal  evidence  to  supjjort  the  decision  complained  of,^  nor  can  the 
constitutionality  of  the  statute  under  which  the  proceedings  below  were  had  be  in- 
quired into.-    The  scope  of  the  review^  may  be  circumstanced  or  limited  b}-  the  delay 


view  an  order  adjudging  the  relator  guilty 
of  contempt.  State  v.  Di-strict  Ct.  [Mont.]  85 
P.  870.  The  writ  brings  up  only  the  record 
proper.  It  does  not  bring  up  the  evidence. 
State  V.  Reynolds,  190  Mo.  578,  89  S.  W.  877. 
Ballot  boxes  and  keys  thereto  and  the  report 
of  election  officers  are  not  judicial  records  to 
be  reviewed  on  certiorari.     Id. 

94.  And  not  upon  the  allegations  of  the 
petition  or  upon  any  issue  of  fact.  Kani- 
mann  v.  Chicago  [111.]  78  N.  E.  16.  The  de- 
termination must  proceed  upon  the  return, 
and  allegations  in  the  petition  denied  by  the 
return  cannot  be  considered.  People  v.  Kel- 
sey,  96  N.  Y.  S.  745.  The  reviewing  court 
cannot  look  back  of  the  return  into  the  peti- 
tion and  the  accompanying  papers.  In  re 
Melody,  97  N.  Y.  S.  700;  Commissioners  of 
Highways  v.  Smith,  217  111.  250,  75  N.  E.  396. 
Points  made  in  a  petition  for  certiorari,  not 
verified  by  the  answer  of  the  trial  judge, 
present  nothing  for  determination,  either  by 
the  superior  or  the  supreme  court.  Brown 
v.  Gainesville  [Ga.]  53  S.  E.  1002.  When  the 
answer  to  a  petition  for  certiorari  does  not 
verify  an  allegation  in  the  petition  that 
there  was  a  final  judgment  rendered,  and  no 
steps  are  taken  to  perfect  the  answer,  neither 
the  superior  court  nor  the  supreme  court  can 
properly  undertake  to  pass  on  the  merits  of 
the  assignments  of  error  made  in  the  peti- 
tion.    Id. 

In  Iowa  the  reviewing  court,  in  determin- 
ing questions  of  jurisdiction,  is  not  limited 
to  the  petition  and  answer,  but  may  consider 
other  evidence.  Blodgett  v.  McVey  [Iowa] 
108  N.  W.   239. 

95.  Neither  the  superior  nor  the  supreme 
court  can  consider  questions  raised  in  a  peti- 
tion for  certiorari  that  were  not  before  the 
trial  judicatory.  Duren  v.  Thomasville  [Ga.] 
B3  S.  E.   814. 

96.  See  ante,  §  1,  Nature,  Occasion  and 
Propriety   of   the   Remedy. 

97.  Wetzel  v.  Superior  Court  [Cal.  App.] 
85  P.  858;  Commissioners  of  Highway  v. 
Smith,  217  111.  250,  75  N.  E.  396.  The  judg- 
ment of  a  court  will  not,  on  certiorari,  be 
reversed  for  more  error  committed  in  the  ex- 
ercise of  its  rightful  jurisdiction.  Wetzel  v. 
Superior  Ct.  [Cal.  App.]  85  P.  858.  Errors  \ 
of  the  drainage  commissioners  in  including 
or  excluding  lands  from  the  graduated  scale, 
which  they  were  authorized  to  make,  w^ere 
not  reviewable  on  certiorari.  Barnes  v. 
Drainage  Com'rs  [111.]  77  N.  E.  1124.  When 
the  writ  of  certiorari  is  granted  to  one 
neither  a  party  to  the  record  nor  necessary 
thereto,  the  tribunal  in  the  proceeding 
sought  to  be  reviewed  having  jurisdiction  of 
the  party  or  parties  and  of  the  subject-  mat- 
ter, such  writ  reaches  only  jurisdictional  er- 
rors committed   in  deciding  a  matter  within 


its  jurisdiction  to  decide,  proceeding  prop- 
erly. State  V.  Chittenden  [Wis.]  107  N.  W. 
500.  Tlie  constitutional  grant  of  appellate 
jurisdiction  given  to  circuit  courts  does  not 
include  authority  to  review  the  proceedings 
of  an  inferior  tribunal  on  the  merits  by  the 
use  of  a  writ  of  certiorari.  The  use  thereof 
to  commence  an  action  relates  to  judicial  au- 
thority to  supervise  inferior  courts  and  juris- 
dictions. Id.  Action  of  district  court  in 
treating  allegations  and  prayer  of  an  an- 
swer to  a  petition  to  set  aside  the  probate 
of  a  will  as  a  counterclaim  of  cross  petition, 
and  in  awarding  affirmative  relief  tiiereon, 
not  considered.  Davis  v.  Preston  [Iowa]  106 
N.   W.  151. 

JuriMdietinnal  error  as  to  a  court  proceed- 
ing according  to  the  course  of  the  common 
law  relates  to  the  person  or  the  subject  mat- 
ter. Such  error  as  to  other  tribunals  extends 
to  clear  errors  of  law,  such  as  deciding  an 
issue  of  fact  one  way  vsrhen  the  reasonable 
inferences  from  the  evidence  so  strongly 
point  the  other  way  as  to  leave  no  reason- 
able basis  for  the  decision.  State  v.  Chitten- 
den [Wis.]  107  N.  W.  500. 

98.  If  the  relator  is  not  satisfied  with  such 
allegations,  he  should  not  go  to  hearing 
thereon,  but  should  move  for  an  additional 
return.     People  v.  Greene,  97  N.  Y.  S.  748. 

99.  The  judge  should  have  required  the 
municipal  council  to  file  an  answer  to  the 
allegation  in  the  petition  for  certiorari  that 
there  was  no  evidence  before  it  as  to  the  con- 
viction of  the  parties  whose  licenses  were  re- 
voked. Upon  the  coming  in  of  such  answer 
he  should  have  determined  whether  the  evi- 
dence before  it,  if  there  was  such,  was  suffi- 
cient to  authorize  the  passage  of  the  resolu- 
tion, the  resolution  being  in  the  nature  of 
a  judgment  declaring  the  license  forfeited. 
Carr  v.  City  Council,  124  Ga.  116,  52  S.  E.  300. 

1.  On  a  certiorari  to  review  a  conviction 
in  a  municipal  court  for  violation  of  an  ordi- 
nance, the  supreme  court  ■will  not  disturb  the 
decision  of  the  lower  court  vipon  a  question 
of  fact  when  it  is  supported  by  legal  evi- 
dence. Harris  v.  Atlantic  City  [N.  J.  Law] 
62  A.  995.  "V^^here,  in  an  action  for  wages, 
the  amount  of  wages  earned  by  the  plaintiff 
was  not  disputed  by  the  defendant  and  there 
was  no  evidence  to  support  the  defense,  the 
verdict  for  the  plaintiff  for  the  full  amount 
sued  for  was  therefore  demanded,  and  the 
court,  upon  the  petition  for  certiorari,  erred 
in  disturbing  the  verdict.  Usher  v.  Seaboard 
Air-Line  R.  Co.   [Ga.]   54  S.  E.  704. 

2.  Validity  of  Drainage  Act,  section  76,  as 
amended  by  Laws  1901,  page  157.  Barnes  v. 
Drainage  Com'rs  [111.]  77  N.  E.  1124.  "Where 
a  writ  of  certiorari  is  asked  for  on  the 
ground  of  failure  to  comply  with  the  stat- 
ute relating  to  the  proceedings  sought  to  be 
reviewed,  the  question  of  the  validity  of  the 
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in  applying  for  the  writ.''  'J'ho  questions  considered  upon  the  hearing  of  the  statu- 
tory writ  of  certiorari  or  review  depends,  of  course,  entirely  upon  the  statute.* 
Questions  of  venue  also  depend  upon  the  practice  statutes  of  the  various  states.^ 
Presumptions  are  indulged  in  favor  of  the  decision  below.^ 

§  5.  Judgment.'^ — The  cause  may  he  remanded  for  further  proceedings,'  but 
the  judgment  of  the  inferior  tril)unal  will  not  l)e  annulled  unless  it  be  shown  that 
error  complained  of  was  prejudicial  to  the  applicant."  The  judgment  may  be  for 
one  of  two  joint  applicants  and  against  the  other."  In  Georgia  the  power  of  the 
sunerior  court  to  remand  or  to  render  final  judgment  depends  upon  special  statute." 


statute  cannot  be  considered,  being  conceded 
by  tlie  allegations  of  the  petition  for  the 
writ.     Id. 

3.  When  a  landowner  had  notice  of  the 
proceedings  for  making  a  street  improve- 
ment in  front  of  his  property,  for  which  the 
law  authorized  an  assessment  thereon  to  be 
levied,  and  refrained  from  applying  for  a 
writ  of  certiorari  to  review  the  proceedings 
until  the  improvement  was  completed  and 
an  assessment  levied,  he  was  allowed  to 
question  on  certiorari  only  the  legality  of 
the  assessment.  Tusting  v.  Ashbury  Park 
[X.  J.  Law]    62  A.  183. 

4.  This  court  cannot  inquire  into  the  con- 
stitutionality of  the  revenue  law  of  this  state 
upon  a  writ  of  review  on  the  application  of 
a  private  citizen  in  a  matter  involving  his 
private  rights.  McConnell  v.  State  Board 
[Idaho]  S3  P.  494.  Under  the  provisions  of 
Rev.  St.  sections  4962,  4968,  the  supreme 
court  is  not  authorized  by  certiorari  to  pass 
upon  the  constitutionality  of  an  act  upon  the 
application  or  petition  of  a  private  person  to 
protect  his  private  property  rights.  Id.  The 
writ  is  limited  to  a  review  of  questions  of 
law  involved  in  the  matter,  and  the  court 
must  confine  its  inquiry  to  the  question  as  to 
whether  or  not  the  action  complained  of  was 
be.yond  and  in  excess  of  the  jurisdiction  con- 
ferred on  the  tribunal,  board,  or  officer.  On 
such  writ  this  court  cannot  review  the  ques- 
tion of  fact  as  to  whether  said  board  in  its 
judgment  or  opinion  has  valued  the  railway, 
telephone,  and  telegraph  lines  at  less  than 
cheir  cash  value.  Id.  Upon  certiorari  to  re- 
view the  proceedings  of  village  trustees  in 
levying  an  assessment  for  improving  a  street, 
under  the  limitations  prescribed  by  Code  Civ. 
Proc.  section  2140,  the  point  raised  that  the 
premises  were  not  benefited  at  all  does  not 
present  a  question  of  law,  unless  the  deter- 
mination of  the  trustees  was  without  compe- 
tent proof  to  support  it  or  was  opposed  by  a 
decided  and  strong  preponderance  of  evi- 
dence. In  re  Phelps,  110  App.  Div.  69,  96  N.  Y. 
S.  862.  Where,  upon  a  certiorari  to  review  the 
action  of  the  assessing  officer,  it  appears  from 
the  record  that  as  a  matter  of  fact  the  as- 
sessment of  the  relator's  property  is  unequal 
as  compared  with  the  assessment  of  other 
similar  property  similarly  situated  and  is 
unjust,  the  supreme  court  is  at  liberty  to 
correct  such  assessment,  even  though  the 
rule  or  general  principle  upon  which  the  as- 
sessment was  made  is  not  an  illegal  or  erro- 
neous one.  Code  Civ.  Proc.  §  2140.  People  v. 
Reis,  109  App.  Div.  748,  96  N.  Y.  S.  597.  On 
certiorari  to  review  the  actions  of  political 
conventions  and  election  committees  and  of- 
ficers, under  Sess.  Acts  1901,  p.  162,  §  23,  the 
court  cannot   make  a  recount  or   review   the 


entire  election  proceedings,  the  remedy  being 
confined   to    the    review   of   acts  denying   the 
right  to  participate  in  a  primary  election  or 
to  vote,  or  any  of  the  specific  rights  confer- 
red   by    the   statute.      State   v.    Reynolds,    190 
Mo.    578,    89    S.    W.    877.      On   certiorari    under 
this  statute,   the  court  cannot    take   the   bal- 
lot  boxes   out   of   the   hands   of   the   commis- 
sioners   of    election    and    turn    them    over    to 
referees  appointed  by  the  court  to  count  the 
i  votes  and   report   the    result    to   the   end   that 
\  the  court  may  declare   who  was  elected.      Id. 
I       5.     A  writ   of  certiorari   to   review  the   de- 
!  :!ision  of  the  police  commissioner  dismissing 
I  the    relator    from    the    police    force    must    be 
heard    by    the    appellate    decision    of    the    su- 
preme court  held  within  the  judicial  depart- 
ment  embracing   the   county   where   the   writ 
is  returnable.     People  v.   Greene,   £9  N.   Y.   S. 
679. 

6.  The  result  of  a  trial  before  a  board  of 
'■  police     commissioners    as     expressed     in     its 

findings,  like  a  verdict  in  an  ordinary  case, 
i  is  to  have  a  reasonable  intendment,  and  a 
reasonable  construction,  and  is  not  to  be  set 
I  aside  except  for  necessity.  Tibbs  v.  Atlanta 
[Ga.]  53  S.  E.  811.  Where  a  petition  for  cer- 
tiorari to  review  the  proceedings  of  the  ter- 
ritorial board  of  equalization  disclosed  that 
the  board  treated  patented  mines  as  a  dis- 
tinct class  of  lands,  it  was  held  that  the 
court  iTiust  assume,  in  the  absence  of  a  con- 
trary averment,  that  the  assessment  rolls  of 
the  various  counties  furnished  the  necessary 
information,  and  that  the  board  of  supervis- 
I  ors,  from  the  information  thus  afforded,  re- 
turned to  the  territorial  board  patented 
mines  as  a  distinct  class  of  real  estate.  Cop- 
per Queen  Consol.  Min.  Co.  v.  Territorial 
Board   [Ariz.]   84  P.  511. 

7.  See  5  C.  L.   565. 

8.  When  the  record  of  a  cause  removed 
from  the  common  pleas  to  the  supreme  court 
by  certiorari  has  been  actually  remitted  by 
the  proceedings,  the  latter  court  has  author- 
ity to  proceed  therein,  even  though  the  for- 
mal order  to  remit  has  not  been  filed  witli 
its  clerk.  Stokes  v.  Hardy  [N.  J.  Law]  62  A. 
1002.  Where  the  determination  of  the  state 
comptroller  assessing  a  franchise  tax  and  li- 
cense fee  against  a  foreign  corporation  is  re- 
versed on  certiorari,  the  case  will  be  remit- 
ted to  the  comptroller.  People  v.  Miller,  98 
N.  Y.  S.  751. 

9.  Docketing  case  for  violation  of  city  or- 
dinance in  name  of  state  held  not  prejudicial 
under  the  circumstances  of  the  case.  Blod- 
gett  V.  McVey  [Iowa]  108  N.  W.  239. 

10.  Walker  v.  Hillyer,  124  Ga.  857,  53  S. 
E.   313. 

11.  The  judge  of  the  superior  court  upon 
reversing  the  decision  of  the  ordinary  on  the 
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§  6.  Costs}- — Costs  on  certiorari  are  granted  or  withheld  upon  the  writ  and 
not  by  virtue  of  the  original  trial  or  hearing.^^  Statutes  relating  to  costs  on  cer- 
tiorari are  considered  in  the  notes.^*  If  costs  on  certiorari  have  gone  against  all 
defendants,  including  one  improperly  sued,  he  should  app]y  for  relief  to  the  court 
which  heard  the  case.^^ 

§  7.  Review  of  certiorari}^ — One  who  is  not  a  proper  respondent  is  not  ag- 
grieved and  cannot  appeal.^''  The  Judgment  of  the  circuit  court  of  appeals  in  cer- 
tiorari to  a  district  court  on  a  conviction  of  carrying  liquor  into  an  Indian  reserva- 
tion involves  no  money  value  sufficient  to  support  appeal  to  the  supreme  court. ^'* 
Where  the  evidence  is  conflicting,  the  grant  of  the  writ  will  not  be  reviewed  so  far 
as  the  facts  are  concerned,^®  but  where  the  court  manifestly  errs  in  disturbing  the 
verdict  below,  its  judgment  will  be  reversed.-"  The  action  of  the  lower  court  in  re- 
fusing the  Avrit  because  of  failure  to  comply  with  statutory  conditions  will  not  be* 


facts  presented  by  a  petition  for  certiorari 
cannot  enter  final  judgment.  Weathersby  v. 
Jordan,  124  Ga.  68,  52  S.  E.  83.  The  error 
complained  of  in  the  writ  of  certiorari  being 
an  error  of  law  which  governs  the  case,  it 
vf&s  proper  for  the  judge  of  the  superior 
court  to  render  final  judgment  thereon.  Hew- 
ett  V.  Robertson,  124  Ga.  920,  53  S.  E.  456. 
The  power  conferred  upon  the  judge  of  the 
superior  court,  upon  tlie  hearing  of  a  certi- 
orari from  the  ruling  of  a  magistrate  in  a 
possessory  warrant  case,  to  remand  the  case 
or  give  final  judgment  and  direction  therein 
as  he  may  see  fit  (Civ.  Code  1895,  §  4807),  has 
no  application  to  a  case  in  which  possessory 
warrant  is  not  the  proper  remedy.  Brown 
V.  Todd,  124  Ga.  939,  53  S.  E.  678.  Where  the 
superior  court  upon  certiorari  reverses  the 
findings  ordinary,  it  is  error  to  render  a  final 
judgment.  Weathersby  v.  Jordan,  124  Ga.  68, 
52  S.  E.  83. 

12.  See  3  C.  L.  676. 

13.  Where  an  order  dismissing  a  writ  of 
certiorari  was  reversed  on  appeal,  the  costs 
to  abide  the  event,  the  event  referred  to  was 
the  final  event  of  the  writ  of  certiorari.  Peo- 
ple V.  Greene,  99  N.  Y.  S.  679. 

14.  In  an  original  proceeding  for  a  writ  to 
review,  attorney's  fees  may  be  taxed  as  a 
part  of  the  cost,  and  in  such  case  an  attor- 
ney's fee  of  $15  is  allowable  under  Code  1881, 
§  512,  subs.  4  and  5  (Hills'  Ann.  St.  and 
Codes,  §  829),  where  judgment  is  rendered  in 
the  supreme  court  after  argument.  State  v 
Superior  Court,  40  Wash.  453,  82  P.  878. 
These  subdivisions  were  omitted  when  the 
section  was  brought  forward  in  Ballinger's 
Ann.  Codes  and  St.  section  5172,  but  were  not 
affected  by  2  Ballingers'  Ann.  Codes  and  St. 
section  6528,  relating  to  appeals  to  the  su- 
preme court,  the  writ  of  review  being  an  "ac- 
tion" within  section  5,  which  provides  that, 
in  all  "actions"  where  the  judgment  is  ren- 
dered in  the  supreme  court  after  argument, 
an  attorney's  fee  of  $15  shall  be  allowed.  Id. 
On  appeal  to  the  court  of  appeals  from  an 
order  dismissing  a  writ  of  certiorari,  the 
court  may  withhold  costs  from  the  relator, 
even  though  it  should  be  determined  that  he 
successfully  prosecuted  the  writ,  the  costs 
being  discretionary.  Code  Civ.  Proc.  §  2143. 
People  V-  Greene,  99  N.  T.  S.  679.  Comp. 
Laws  1897,  section  4329,  providing  that  the 
judge  of  probate  shall  receive  a  certain  fee 


for  making  exemplified  copies  of  any  pro- 
ceedings had  in  the  probate  court,  does  not 
apply  to  copies  of  proceedings  in  the  pro- 
bate court  required  by  law  to  be  set  forth  by 
the  return  to  the  writ  of  certiorari,  but  only 
to  copies  furnished  prior  to  the  issuance  of 
the  writ.  Patterson  v.  Calhoun  Circuit  Ct. 
Judge  [Mich.]  13  Det.  Leg.  N.  269,  108  N.  W. 
351. 

15.     Appeal  not  remedy.     State  v.  Boyden, 
18  S.  D.  379,  100  N.  W.  761. 

See  5  C.  L.  565. 

State  v.  Boyden,  18  S,  D.  379,  100  N.  W. 


Whitney  v.  Dick,  202  U.  S.  132,  50  Law. 


16. 
17. 

761. 

IS. 

Ed.  . 

19.  The  evidence  being  conflicting  as  to 
whether  an  alleged  nuisance  was  such  or  not, 
the  judgment  of  the  court  below  in  granting 
the  certiorari  and  remanding  the  case  for  a 
new  trial  will  not  be  disturbed.  Trust  Co.  v. 
Ray  [Ga.]  54  S.  E.  145.  A  judge  of  the  su- 
perior court,  in  passing  on  a  certiorari  where 
questions  of  fact  are  involved  and  tlie  evi- 
dence is  conflicting,  has  a  discretion  to  sus- 
tain the  certiorari  similar  to  the  discretion 
allowed  him  in  passing  upon  a  first  new 
trial,  and  the  discretion  will  not  be  con- 
trolled unless  it  has  been  manifestly  abused. 
Weathersby  v.  Jordan,  124  Ga.  68,  52  S.  E.  83. 
The  discretion  of  the  judge  of  the  superior 
court  in  reversing  the  ordinary's  finding  on 
the  facts  presented  by  the  petition  for  certi- 
orari will  not  be  controlled.  Id.  The  su- 
preme court  will  not  disturb  the  first  grant 
of  a  new  trial  upon  certiorari  when  the  ver- 
dict was  not  demanded  by  the  evidence.  Mat- 
hews v.  Parker,  124  Ga.  144,  52  S.  E.  322. 
Evidence  on  certiorari  held  sufficient  to  sus- 
tain the  action  of  a  board  of  review  of  a 
city  in  increasing  certain  assessments  of 
property  for  taxation.  State  v.  Fisher  [Wis.] 
108  N.  W.  206. 

20.  Where  in  an  action  for  wages  the 
amount  of  wages  earned  by  the  plaintiff  was 
not  disputed  by  the  defendant,  and  there  was 
no  evidence  to  support  the  defense,  the  ver- 
dict for  the  plaintiff  for  the  full  amount 
sued  for  was  therefore  demanded,  and  the 
court,  upon  the  petition  for  certiorari,  erred 
in  disturbing  the  verdict.  Usher  v.  Seaboard 
Air-Line  R.  Co.  [Ga.]  54  S.  E.  704. 
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distiirbed.^^     Questions  must  be  saved  ^^  and  errors  must  be  assigned  as  in  other 
cases  of  appellate  review.-^ 

Challenges;  Chambers  and  Vacation,  see  latest  topical  index. 

CHA3IPERTY   AXD   MAIXTEXANCE.^^ 


A  Grant  of  Land  Held  Adversely   (621). 
Agreements    as    to    Confingent    Fees    and 
Payucent  of  Expenses  at  Trial    (622). 


of   Chose   in   Action    (623). 

Champerty  as  a  Defense   (624). 

Maintenance    (624). 

Assignment    t-o    or    Purchase    by    Attorney 


A  grant  of  land  held  adversely  ^'  to  the  grantor  is  in  some  states  void.^^  Some 
require  actual  possession  by  the  disseisor  to  void  such  a  grant.-^  In  Massachusetts 
a  deed  to  land  of  which  the  grantor  was  disseised,  not  shown  to  have  been  delivered 
upon  the  premises,  was  inoperative  prior  to  1891.^*  The  champerty  statute  does 
not  operate  upon  involuntary  conveyances  made  by  a  party  not  in  possession  of  land 
but  operating  tlu'ough  a  commissioner  of  the  court.^^    The  fact  that  the  disseisin  is 


21.  For  the  -want  of  the  requisite  affidavit 
this  case  comes  witliin  the  ruling  in  the  case 
of  King-  V.  State,  50  S.  E.  61,  122  Ga.  153, 
wherein  it  was  held  that  "this  court  will  not 
interfere  with  the  order  of  the  judge  of  the 
superior  court  refusing  to  sanction  a  writ  of 
certiorari  from  a  judgment  of  conviction  in 
a  county  court,  •where  the  record  fails  to 
show  that  the  petitioner  filed  the  affidavit  re- 
quired by  Pen.  Code  1S95,  section  765."  Ben- 
nett V.  State  [Ga.]  53  S.  E.  815. 

22.  The  question  as  to  whether  the  judge 
of  one  district  may  grant  certiorari  to  re- 
view the  judgment  of  a  justice  of  another 
district  in  the  absence  of  an  appointment  as 
provided  for  by  Sayles'  Ann.  Civ.  St.  1S97, 
was  not  raised  by  a  bill  of  exceptions  show- 
ing merely  that  the  writ  was  issued  by  a 
judge  of  another  district,  there  being  noth- 
ing to  show  that  the  judge  was  not  ap- 
pointed to  try  the  case  as  provided  by  the 
statute.  Seiber  v.  Johnson  Mercantile  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  293,  90  S.  W. 
516.  See  Appeal  and  Review,  7  C.  L.  128;  Sav- 
ing Questions  for  Review,  6  C.  L..  1385. 

23.  An  assignment  of  error  on  appeal  In 
certiorari  proceedings  that  an  interrogatory 
and  answ^er  were  objected  to  by  the  appellee 
only  on  the  ground  that  they  were  not  re- 
sponsive, and  that  the  objection  was  not 
made  in  writing  before  announcing  ready  for 
trial,  and  that  no  notice  was  given  of  the  ob- 
jection until  the  interrogatory  and  answer 
were  tendered,  did  not  show  error,  in  the  ab- 
sence of  any  showing  as  to  the  length  of 
time  the  objection  had  been  on  file.  Seiber  v. 
Johnson  Mercantile  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  293.  90  S.  W.  516.  See  Appeal 
and  Review,  7  C.  L.  128. 

24.  25.     See  5  C.  L.  565. 

26.  Anniston  City  Land  Co.  v.  Edmondson 
[Ala.]  40  So.  505.  In  the  District  of  Colum- 
bia a  conveyance  by  a  disseisee  is  valid. 
Chesapeake  Beach  R.  Co.  v.  "Washington,  etc., 

R.  Co.,   199  U.  S.  247,   50   Law.  Ed.  .     See 

5  C.  L.  565,  n.  8. 

]VOTE.  As  to  Ti-hom  and  for  vrhat  purpose 
void:  While  it  is  sometimes  said  that  such  a 
deed  is  "absolutely  void"  (Gilman  v.  Dolan, 
100  N.  T.  S.  186,  citing  Laws  1896,  c.  547, 
p.  603,  which  uses  the  exact  words  as  quoted 
and  without  qualification  as  respects  third 
persons.      The    mass    of   New   York   decisions 


hold  such  a  conveyance  to  be  good  as  be- 
tween the  parties  on  contract  or  estoppel 
grounds,  although  the  statutes  appear  al- 
ways to  have  had  the  same  -wording.  See 
cases  cited  in  Bernstein  v.  Humes,  60  Ala, 
582,  31  Am.  Rep.  52,  and  in  5  Am.  &  Eng.  Enc. 
Law  [2d  ed.]  844,  n.  2),  such  words  are  in  a 
leading  case  (Bernstein  v.  Humes,  60  Ala. 
582,  31  Am.  Rep.  52),  rejected  as  too  broad 
for  the  reason  that  the  deed  may  be  effective 
as  a  contract  or  by  way  of  estoppel.  It  must 
be  remembered  that  it  is  the  conveyance 
which  is  avoided.  Other  things  which  the 
deed  may  effect  besides  the  convej'ance  may 
be  of  full  force.  Thus  one  case  states  that 
what  is  meant  in  saying  the  deed  is  void  is 
that  it  is  inoperative  to  convey  legal  title, 
seisin,  or  right  of  entry  on  which  the  grantee 
may  found  an  action  to  assert  his  right 
against  one  who  is  seised.  Farnum  v.  Peter- 
son, 111  Mass.  148,  cited  5  A.  «&  B.  Enc.  Law 
[2d  ed.]  844. 

27.  Bridgewater  v.  Byassee  [Ky.]  93  S. 
W.  35.  Real  Property  Law,  §  225.  Gilman  v. 
Dolan,  100  N.  Y.  S.  186.  A  deed  to  land  in  the 
actual  possession  of  another  for  more  than 
twenty  years  under  claim  of  title  is  cham- 
pertous.  Lost  Creek  Coal  Co.  v.  Napier's 
Heirs  [Ky.]  89  S.  W.  264.  The  character  of 
the  adverse  possession,  in  order  to  constitute 
a  deed  chapertuos,  must  be  an  actual,  ad- 
verse possession,  asserting  and  exercising 
dominion  and  control  over  the  premises  in 
such  a  manner  as  to  exclude  all  others,  as 
by  residence  upon,  or  cultivation,  or  inclos- 
ure  of  the  premises  claimed,  and  so  open  and 
notorious  that  the  ousted  claimant  may  have 
notice  thereby  that  he  is  disseised.  Ky.  St. 
1903,  §  210.  Interstate  Inv.  Co.  v.  Bailey  [Ky.] 
93  S.  W.  578. 

28.  Changed  by  St.  1891,  p.  919,  c.  354. 
Joyce  V.  Dyer,  189  Mass.  64,  75  N.  E.  81.  A  co- 
tenant  entering  premises  under  a  deed  and 
claim  to  the  whole  fee,  having  long  uninter- 
rupted and  exclusive  possession  enjoying  tlie 
profits  of  the  premises,  and  making  radical 
changes  with  the  knowledge  and  without  the 
objection  of  his  co-tenant,  was  such  disseisin 
as  would  render  the  deed  of  the  disseisee  in- 
operative.    Id. 

29.  VS^oodward  v.  Johnson  [Ky.]  90  S.  W. 
1076.  In  Kentucky  has  not  so  operated  since 
at    least    1824.      Id.      A    sale    under    order    of 
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of  shorter  duration  than  clahned  is  immaterial.'"  Laud  owned  by  the  Avife  and  chil- 
dren is  not  held  adversely  by  them  rendering  the  husband's  deed  void  for  champerty 
when  they  and  he  occupy  the  premises  jointly.'^^  One  cannot  obtain  adverse  posses- 
sion of  lands  in  the  possession  of  the  courts,  by  an  unauthorized  and  private  ar- 
rangement with  the  assignees  of  a  debtor,  so  as  to  set  in  motion  the  statute  of 
champerty.^2  The  right  of  the  grantee  under  the  Xew  York  statute  to  cause  ejeci- 
ment  to  be  begun  for  his  use  by  and  in  the  name  of  grantor  is  founded  solely  on  the 
conveyance  and  the  interest  remaining  in  the  grantor,^^  and  if  by  any  means  the  in- 
validity of  the  deed  is  cured  so  that  legal  title  comes  to  the  grantee,  that  statute 
does  not  apply,-''*  and  no  title  coming  to  grantee  from  an  extraneous  source  will  avail 
to  support  such  action. ^^  The  effect  of  a  champertous  deed  is  for  the  court,-''*^  while 
the  existence  of  an  actual  possession  is  for  the  Jury.^^ 

Agreements  as  to  contingent  fees  and  payment  of  expenses  of  trial. "^ — A  con- 
tract for  a  contingent  fee  is  not  champertous  in  Indiana  ""  or  in  most  states,*"  Imt 
an  agreement  of  attorneys  to  carry  on  a  litigation  for  a  share  of  the  amount  to  be 


court  of  a  lot  with  an  easement  in  an  alley- 
way is  not  champertous  because  another  may 
claim  adverse  possession  of  such  alleyway. 
Cook  V.  Burton  [Ky.]  92  S.  W.  322.  Where  in 
a  suit  for  the  recovery  of  realty  sold  under 
and  by  direction  of  a  consent  decree  as  the 
property  of  the  parties  to  the  cause  wherein 
such  decree  was  rendered,  the  fact  that  the 
receiver  ^vas  not  in  possession  of  all  of  such 
property  does  not  render  such  deed  inadmis- 
sible in  evidence  in  a  suit  to  recover  the 
realty.  Phillips  v.  Collinsville  Granite  Co., 
123  Ga.  830,  .51  S.  E.  666. 

30.  Anniston  City  Land  Co.  v.  Edmondson 
[Ala.]  40  So.  505.  In  a  county  broken  by 
streams  and  mountain  ranges  and  covered  by 
uninclosed  forests,  the  fact  that  an  adverse 
claimant,  through  tenants,  occupied  and  cul- 
tivated a  part  of  a  tract  of  land  six  thou- 
sand or  seven  thousand  acres  in  extent,  his 
cattle  in  common  with  other  cattle  roaming 
over  the  remainder,  but  doing  nothing,  by 
clearing  it  of  its  forest  or  fencing  it  in,  upon 
the  particular  parcel  in  dispute  to  direct 
anybody's  attention  to  the  fact  that  the  ad- 
verse claimant  was  exercising  control  or  do- 
minion over  it  hostile  to  the  legal  title 
holder,  is  not  such  adverse  possession  as  to 
make  a  deed  by  the  legal  title  holder  cham- 
pertous. Id.;  Interstate  Inv.  Co.  v.  Bailey 
[Ky.]   93  S.  W.  578. 

31.  Barnes  v.  F.  Weikey  Chair  Co.  [Ky.] 
89  a  W.  222. 

32.  The  sale  of  a  parcel  of  land  by  an  as- 
signee under  authority  of  the  court,  not  di- 
recting or  authorizing  sale  of  an  adjoining 
alleyway,  could  give  vendee  no  rights  there- 
in under  which  he  could,  through  private  ar- 
rangement with  assignee,  acquire  title  by 
adverse  possession  of  such  alleyway.  Cook 
V.  Burton   [Ky.]   92  S.  W.  322. 

33.  Code  Civ.  Proc.  §  1501.  Flagler  v.  Dev- 
lin, 109  App.  Div.  904,  95  N.  Y.  S.  SOI. 

34.  Grantee  purchased  at  subsequent  par- 
tition sale,  the  land  grantors  having  been 
parties.  Flagler  v.  Devlin,  109  App.  Div.  904, 
95  N.  Y.  S.  801. 

35.  Title  of  a  paramount  claimant  who 
w^as  made  party  in  the  paj-tition  suit  men- 
tioned in  preceding  note.  Flagler  v.  Devlin, 
109  App.  Div.   904,  95  N.  Y.  S.  801. 

36.  Anniston  City  Land  Co.  v.  Edmondson 
[Ala.]    40   So.   505.     It  being  in  evidence  that 


a  grantor  had  conveyed  prior  to  suit,  also 
without  dispute  that  a  stranger  was  in  ad- 
verse possession,  it  is  a  question  of  law  what 
title  passed,  if  any,  and  should  not  be  sub- 
mitted to  the  jury  to  say  whether  he  "con- 
veyed his  whole  title"  at  that  time.     Id. 

37.  Oilman  v.  Dolan,  100  N.  Y.  S.  186. 

38.  See  5  C.  L.  566;  3  C.  L.  677. 

39.  Whinery  v.  Brown  [Ind.  App.]  75  N. 
E.  605. 

40.  See  note  in  5  C.  L.  566,  n.  9. 

Note:  While  the  propriety  of  contracts  for 
contingent  fees  has  been  vehemently  debated, 
yet,  when  such  contracts  are  fairly  made  be- 
tween counsel  and  clients,  made  in  good 
faith  and  free  from  fraud  and  imposition, 
they  are  not  illegal  and  are  as  obligatory 
as  betAveen  other  parties.  It  may  and  does 
happen  tliat  persons  who  have  rights,  but  no 
means  to  pursue  thein,  are  obliged  to  resort 
to  this  means  of  procuring  legal  redress. 
And  it  is  the  duty  of  the  courts  to  carefully 
scrutinize  such  contracts  to  see  that  no  im- 
proper advantage  is  taken  either  of  the  ig- 
norance or  necessity  of  those  who  enter  into 
them,  and  if  it  appears  that  they  are  ob- 
tained by  any  undue  influence  of  the  attor- 
ney over  the  client,  or  by  fraud  or  imposi- 
tion, or  that  the  compensation  is  clearly  ex- 
cessive, the  party  aggrieved  will  be  pro- 
tected. The  fact  that  the  practice  of  stipu- 
lating beforehand  for  professional  fees,  con- 
tingent on  the  result  of  the  litigation,  is 
sometimes  abused,  and  exposes  the  profes- 
sion to  misapprehension,  and  illiberal  remark 
is  not  sufficient  excuse  for  refusing  to  en- 
force such  a  contract  when  characterized 
tlirougliout  by  "all  good  fidelity  to  the 
client."  See  Taylor  v.  Bemiss,  110  U.  S.  42, 
28  Law.  Ed.  64;  Dockery  v.  McLellan,  93 
Wis.  381,  67  N.  W.  733;  Perry  v.  Dicken.  105 
Pa.  83,  51  Am.  Rep.  181;  Stanton  v.  Embrey, 
93  U.  S.  548,  23  Law.  Ed.  983;  3  Am.  &  Eng. 
Ency.  L.  [2d  ed.]  440;  Newkirk  v.  Cook,  17 
111.  449;  Winslow  v.  Central  Iowa  R.  Co.,  71 
Iowa,  197,  32  N.  W.  330;  Christie  v.  Sawyer, 
44  N.  H.  303;  Clay  v.  Ballard,  9  Rob.  [Da.] 
308,  41  Am.  Dec.  328;  Weeks  on  Attorneys 
[2d  ed.j  726;  Tron  v.  Lewis,  31  Ind.  App.  178, 
66  N.  E.  490. — From  Opinion  in  Whinery  v. 
Brown  [Ind.  App.]  75  N.  E.  605.  See,  also, 
notes  3  C.  L.  382,  383. 
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recovered  at  tlitdr  own  costs  and  expense  is  bad.*^  However,  it  is  not  champeity  if 
the  attorney  is  to  receive  of  his  portion  only  such  as  remains  after  the  expenses  are 
paid/^  especially  where  the  litigant  voluntarily  solicited  such  services  and  made 
the  contract  to  secure  them.*"  A  contract  between  a  husljand  and  an  attorney  and  a 
detective,  whereby  the  latter  were  to  procure  a  divorce  for  the  former  and  pay  the 
husband's  Avitnesses  out  of  the  fee  received,  is  champertous.*''  X'o  recovery  can  be 
liad  upon  the  oral  negotiations  whicli  preceded  but  were  inseverably  merged  into 
the  cliampertous  written  contract.*^  or  upon  quant\ini  meruit  for  the  services  ren- 
dered under  the  illegal  agreement.*'* 

Assignment  to  or  purchase  hij  attorney  of  chose  in  action.*' — An  attorney  may 
buy  choses  in  action  for  purposes  of  profit,  speculation,  or  protection  of  other  in- 
terests, even  though  he  intends  at  the  time  to  sue  thereon  if  necessary.*^  However, 
in  suing  upon  a  chose  in  action  legitimately  received  tinder  the  statutory  excep- 
tions,*** the  burden  rests  upon  him  to  bring  himself  within  them.^"  Concerted  ac- 
tion, for  facilitating  the  collection  of  a  just  claim,  by  assignment,  does  not  consti- 
tute the  buying  of  a  thing  in  action  for  the  purpose  of  suing  tliereon."^  In  Xew 
York  a  contract  between  an  attorne}'  and  another,  whereby  the  latter  procured  claims 
for  the  former  for  the  purpose  of  suing  thereon  and  the  '^proceeds"  whether  costs  or 
l)onuses  paid  by  defendant  or  percentages  paid  by  the  clients  on  the  amounts  recov- 
ered for  tliem  were  to  be  divided  equally,  is  cltampertous,^'-  and  an  understanding 
that  the  atlorney  is  to  pay  the  expenses  of  litigation  would  render  such  a  contract 
illegal.^"  Where  the  attorney  for  the  defendants  in  an  action  to  quiet  title  pitr- 
cliases  his  clients'  interests  in  the  land  in  litigation  and  then  interposes  a  defense  on 


41.  Moreland    v.    Devenney    [Kan.]    83    P.  i 

1097.  ; 

42.  An  agreement  that  in  case  judgment  i 
is  obtained  the  expenses  of  the  case  shall  be 
paid  out  of  the  share  contingently  fixed  as 
compensation  is  not  an  agreement  that  the 
attorney  shall  champertously  "bear"  the  ex- 
pense. It  is  equivalent  to  fixing  compensa- 
tion at  the  agreed  proportion  less  the  costs. 
Grant  v.  Kruse,  114  111.  App.   48S. 

43.  Fact  that  attorneys  were  not  to  call 
upon  litigant  to  pay  the  expense  of  the  pro- 
ceeding would  not  make  such  agreement  bad 
on  Its  face,  even  though  it  be  fairly  inferable 
tliat  they  were  to  pay  them  wlien  the  legal 
effect  would  be  tliat  counsel  ■were  to  have 
their  ten  per  cent,  fee  after  deducting  there- 
from expenses  incurred.  Ransom  v.  Cutting, 
98  N.  Y.  S.  2S2. 

44.  Barngrover  v.  Pettigrew,  128  Iowa,  533, 
104  N.  W.  904. 

45.  Testimony  held  to  show  that  there 
were  not  two  contracts,  one  oral  and  one 
written.  Moreland  v.  Devenney  [Kan.]  83 
P.  1097. 

46.  Moreland  v.  Devenney  [Kan.]  83  P. 
1097. 

47.  See  3  C.  L.  678. 

48.  V^^'here  a  lessee  was  given  ample  notice 
that  a  just  claim  for  rent  if  not  paid  by  a 
certain  date  would  be  sued  on,  the  alleged 
purchase  of  said  claim  by  the  attorney  of  the 
lessor  for  mere  purposes  of  profit,  and  sub- 
sequent suit  thereon,  would  not  have  been 
champertous  under  Code  Civ.  Proc.  section  73. 
AVightman  v.  Catlin,  98  N.  Y.  S.   1071. 

49.  Code  Civ.  Proc.  section  76,  providing 
that  an  attorney  may  take  a  chose  in  action 
with  the  intent  of  suing  in  payment  for  prop- 
erty sold,  services  rendered,  or  an  antecedent 
debt.      Lieberman   v.  Mandel,   98   N.   Y.   S.   201. 


50.  Suit  upon  a  note  taken  Avith  evident 
intent  of  suing  thereon.  Lieberman  v.  Man- 
del,  98  N.  Y.  S.  201. 

51.  T\Mghtman  v.  Catlin,  98  N.  Y.  S.  1071. 
A  landlord  may  not  be  asked  whether  attor- 
ney for  plaintiff  had  advised  him  to  assign 
his  claim  for  rent  to  plaintiff  in  order  to 
show  that  such  attorney  was  interested  in 
the  claim  in  violation  of  Code  Civ.  Proc.  sec- 
tion 73,  forbidding  attorneys  to  buy  or  be  in- 
terested in  buying  things  in  action  for  the 
purpose  of  bringing  action  thereon,  on  the 
ground  that  even  if  the  advice  and  concerted 
action  was  shown  as  desired,  the  defense  of 
champerty  would  not  be  established.  Id.  On 
same  reasoning,  a  question  of  an  attorney 
whether  an  assignment  had  been  made  to  his 
client  at  Ills  request  is  properly  excluded. 
Id.  The  fact  that  the  attorney  for  the  as- 
signee of  a  claim  for  rent  was  the  same  per- 
son as  the  one  formerly  employed  by  tlie 
assignor  is  not  sufficient  to  bring  the  action 
witliin  the  letter  or  spirit  of  section  73,  Code 
Civ.  Proc.  Id.  It  was  not  error  to  exclude  a 
question  as  to  what  conversation  an  assignee 
had  with  an  assignor  prior  to  an  assignment 
as  too  general  and  not  material  to  the  issue 
of  cliamperty  and  maintenance  set  up  by  the 
defense.     Id. 

52.  In  re  Clark,  108  App.  Div.  1.50,  95  N. 
Y.  S.  388.  Under  statutes  prohibiting  attor- 
neys from  being  in  any  manner  interested  in 
buying  a  thing  in  action  for  the  purpose  of 
bringing  action  tliereon,  and  from  offering 
a  valuable  consideration 
for  placing  demands  in 
purpose  of  bringing  an 
Proc.   §§   73,  74,   75.     Id. 

.53.  "U'ithin  Code  Civ.  Proc.  §  73.  In  re 
Clark,  108  App.  Div.  150,  95  N.  Y.  S.  388. 


as  an  inducement 
his  liands  for  the 
action.      Code    Civ. 
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his  own  behalf  without  their  authority  or  participation,  such  defense  is  properly 
stricken,  however  meritorious,  and  the  defendants  adjudged  in  default,^*  and  an 
agreement  whereby  such  attorney  deposited  money  under  the  champertous  contract 
on  his  own  responsibility  and  for  his  own  benefit,  with  plaintiffs'  attorneys  to  re- 
deem the  title,  could  not  be  ratified  by  the  plaintiffs.'^ 

Cliamperty  as  a  defenseJ'^ — The  defense  of  champerty  must  be  pleaded.^^ 
Maintenance.^^ — An  agreement  between  a  party  to  a  legal  controversy  and  a 
third  person  wholly  without  interest  in  the  matter,  whereby  the  latter  agrees  to  get 
up  evidence,  hire  law}^ers,  and  conduct  the  litigation  wholly  at  his  own  expense, 
is  maintenance.^'*  A  contract  for  a  contingent  fee  is  not  void  for  maintenance.*^**  A 
clause  that  the  client  shall  not  settle  or  compromise  the  suit  without  consent  of  coun- 
sel retained  on  a  contingent  fee,  though  itself  void,  is  held  in  Illinois  to  be  sever- 
able from  the  contract.*^^ 

Change  of^enue;  Chakacteb  Evidence;  Charitable  and  Corkectionax  Institutions, 
see  latest  topical  index. 

CHARITABLE    GIFTS. 


1.  Naturo  and  Essentials;  Valiility  (624). 
3.  Capacity  of  Donee  or  Trustee  (03S>. 
.3.      Interpretation  and  Construction 


(«29). 


§  4.     Adniinistrati-an 
(630). 


and       Enfofeement 


Scope  of  topic. — Matters  applicable  to  trusts  in  general  ®^  and  to  religious  so- 
cieties,*'^ hospitals,^*  schools,*''  and  the  care  of  paupers  in  particular,'"  and  to  the 
taxation  of  the  property  of  charitable  institutions,*'^  and  their  liability  for  the  torts 
of  their  agents  and  servants,  are  treated  elsewhere.*'*  Eeference  should  also  be  had 
to  the  topics  dealing  with  the  interpretation  of  deeds  *'^  and  wills. '** 

§  1.  Nature  and  essentials;  validity."'^ — A  charity  in  its  legal  sense  is  a  gift 
to  be  applied  consistently  with  existing  laws  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  minds  or  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies  from  disease,  suffering,  or  constraint,  by 
assisting  them  to  establish  themselves  in  life,  or  by  erecting  or  maintaining  public 
buildings  or  works,  or  othermse  lessening  the  burdens  of  government.'^^  To  give  an 
institution  the  character  of  a  public  charity  there  must  appear  to  be  some  benefit 


54.  Emerson  v.  McDonnell  [Wis.]  107  N. 
W.  1037.  An  affidavit  by  an  attorney  that  he 
was  retained  by  defense  as  counsel,  that  he 
accepted  such  employment  and  had  given  no- 
tice thereof  to  plaintiff's  attorneys,  and  un- 
der it  secured  an  extension  of  time  to  an- 
swer, held  evidence  tending  to  support  and 
sufficiently  clear  to  sustain  court's  conclu- 
sion that  said  attorney  was  acting-  as  coun- 
sel for  the  defense  at  the  time  he  purchased 
the  defendant's  interest  in  the  lands  in  liti- 
gation. Id.  The  fact  that  the  attorney  re- 
ceived no  compensation  for  his  services  is 
not  of  controlling  significance  as  showing 
that  his  relation  to  the  case  was  merely 
formal,  and  an  accommodation  to  the  regular 
attorneys,  where  such  a  claim  would  nat- 
urally be  included  and  discharged  in  the 
transactions  for  the  transfer  of  the  land.    Id. 

55.  Emerson  v.  McDonnell  [Wis.]  107  N. 
W.   1037. 

56.  See  5  C.  L.  566. 

57.  Set  up  in  an  action  on  contract  for 
sale  of  timber.  Barnes  v.  F.  Weikel  Chair 
Co.   [Ky.]   89  S.  W.  222, 

5S.     See  5  C.  L.  566. 


59. 

221. 

60. 
605. 

61. 

62. 

63, 

64. 
297. 

65, 
1415. 

66. 

67. 

68. 


Phelps  V.  Manicko  [Mo.  App.]  96  S.  W. 

Whinery  v.  Brown  [Ind.  App.]  75  N.  E. 

Granat  v.  Kruse,  114  111.  App.  488. 
See  Trusts,   6  C.  L.   1736. 
See    Religious   Societies,    6   C.   L.    12S9. 
See    Asylums    and    Hospitals,    7    C.    li. 

See    Schools    and    Education,    6    C.    L. 


See  Paupers,  6  C.  L.  985. 

See  Taxes,  6  C.  L.  1602. 

See  topics  dealing  with  the  particu- 
lar institutions  involved,  as  Asylums  and 
Hospitals,  7  C.  L.  297;  Schools  and  Educa- 
tion,  6  C.  L.  1415,  etc. 

69.  See  Deeds  of  Conveyance,   5  C.  L.   964. 

70.  See  Wills,  6  C.  L.  1880. 

71.  See   5   C.  L.   566. 

72.  McKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027;  Crow  v.  Clay 
County  [Mo.]  95  S.  W.  369.  Deeds  to  church 
held  to  create  valid  charitable  trusts.  Mac- 
Kenzie  v.  Trustees  of  Presbytery,  67  N.  J. 
Eq.   652,   61  A.   1027. 
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to  be  conferred  upon,  or  duty  to  be  performed  towards,  either  the  public  at  large 
or  some  part  thereof  or  an  indefinite  class  of  persons.''^  Xo  special  technical  words 
are  necessary  to  establish  a  charitable  use  or  trust,  but  it  is  sufficient  if  the  words 
of  donation  specify  some  definite  or  general  purpose  which  the  law  regards  as  char- 
itable.'* Schools  '^  and  free  ])ublic  libraries  are  charities.''^  The  validity  of  charita- 
ble trusts  depends  largely  on  the  statutes  of  tlie  variotis  states.'^  As  a  rule  the  pur- 
pose of  the  trust  must  bo  wholly  charitable.'^  The  property  donated,'"  the  bene- 
ficiaries,^" the  object  and  purposes  to  be  accomplished,^^  and  the  manner  in  which 


73.  Fordyce  v.  T^'oman's  Christian  Nat. 
Library  Ass'n  [Ark.]  96  S.  W.  1.55.  Where 
purposes  of  organization  was  "to  organ- 
ize a  reading-  room  and  library  for  our  own 
benefit"  and  for  that  of  visitors  to  tlie  city, 
held  that  clause  quoted  designated  an  in- 
definite class  of  persons,  "  for  our  ou^n  bene- 
fit" not  being  intended  to  refer  only  to  orig- 
inal incorporators,  but  to  all  persons  who 
might  tiiereafter  become  members  of  the  as- 
sociation. Id.  Devise  to  trustees  of  incor- 
porated church  'for  the  benefit  and  support 
of  the  poor,  helpless,  and  dependent  mem- 
bers and  orphan  children  of  said  church," 
with  further  provision  tliat  land  shall  never 
be  sold  "but  that  the  said  church,"  shall 
distribute  the  yearly  income  of  the  same"  to 
the  beneficiaries,  held  not  to  necessarily 
authorize  the  members  of  the  church  to  ad- 
minister for  the  trust  but  to  be  properly 
construed  as  meaning  that  church  trustees 
should  make  distribution,  it  not  appearing 
that  church  affairs  were  not  managed  by 
trustees  as  provided  by  Rev.  St.  1S95,  art. 
d60,  and  hence  trust  was  not  private  one  on 
tlaeory  that  each  memi^er  might  vote  for 
himself  as  beneficiary.  Banner  v.  Rolf  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  8.36,  94  S.  W.  1125. 
Trust  not  void  on  theory  that  church  trus- 
tees might  declare  themselves  beneficiaries. 
Id. 

74.  Board  Of  Trustees  v.  Hoboken  [N.  J. 
Eq.]  62  A.  1.  It  is  immaterial  whether  the 
purpose  is  called  charitable  in  the  gift  it- 
self, if  it  be  so  described  as  to  show  that 
it  is  charitable  in  its  nature.  MacKenzie  v. 
Trustees  of  Presbytery,  67  N.  J.  Eq.  652,  61 
A.  1027.  Where  offer  to  contribute  funds 
for  erection  of  library  building  on  certain 
conditions  was  accepted  by  city,  and  donors 
thereafter  purchased  a  site  and  conveyed  it 
to  the  city,  held  that  city  took  title  on  the 
trusts  specified  in  the  offer,  though  the  ieed 
was  a  plain  bargain  and  sale  one  without 
conditions  or  restrictions.  Board  of  Trustees 
V.  Hoboken  [X.  J.  Eq.]  62  A.  1.  If  from  the 
words  employed  in  a  will  the  sole  intention 
of  the  testator  to  astablisli  a  charitable  trust 
clearly  appears,  the  form  of  language  used 
is  immaterial.  Minot  v.  Attorney  General, 
1S9  Mass.   176,  75  N.   E.   149. 

75.  University  chartered  by  Priv.  Laws 
1851,  p.  20,  though  it  requires  its  students  to 
pay  tuition.  Parks  v.  Northwestern  Univer- 
sity, 218  111.  381,  75  N.  E.  991.  afg.  121  111. 
App.  512.  Provision  in  will  for  free  edu- 
cation of  young  men  to  fit  them  for  admis- 
sion to  U.  S.  Navel  Academy,  and  making 
a  devise  therefor  in  trust  to  an  unincorpor- 
ated institution  of  learning,  lield  to  create 
special  charitable  trust.  Columbian  Uaiver- 
sity  V.  Taylor,  25  App.  D.  C.  124.  Convey- 
ance of  lot  to  named  persons  and  their  suc- 
cessors in  trust  to  have  and  to  hold  to  them 
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"and  their  successors  in  office  forever,  in 
trust"  to  build  two  academies  and  a  church 
thereon,  and  providing  for  filling  of  vacan- 
cies in  office  of  trustee,  held  to  create  a  con- 
tinuing trust  for  educational  and  religious 
purposes.  Harris  v.  Brown,  124  Ga.  310,  52  S. 
E.  610.  Bequest  for  the  tuition  or  education 
of  poor  children  under  sixteen  years  of  aga 
held  to  create  a  charity.  Crow  v.  Clay  Coun- 
ty   [Mo.]    95   S..  W.   369. 

76.  Fordyce  &  McKee  v.  Woman's  Christ- 
ian Library  Ass'n  [Ark.]  96  S.  W.  155.  Gift 
to  city  for  purpose  of  erecting  building  for 
library  and  industrial  education  department. 
Board  of  Trustees  v.  Hoboken  [N.  J.  Bq.] 
62    A.    1. 

77.  Devise  and  bequest  of  remainder  of 
testator's  estate  to  executors  in  trust  to  use 
income  for  establishm.ent  of  a  iiome  for  in- 
digent orphans  and  widows  In  Oregon  and 
Washington,  held  valid  unier  laws  of  both 
states.  P.ader  v.  Stubblefield  [Wash.]  86  P. 
560. 

78.  Testamentary  trust  for  charitable 
purposes.  Minot  v.  Attorney  General,  189 
Mass.  176,  75  N.  E.  149.  Bequest  to  executors 
to  be  devoted  to  cha.ritable  and  frorthy  ob- 
jects, giving  them  discretionary  povrer  to  iise 
property  for  ben?nt  of  such  persons  or  cor- 
porations as  might  be  selected  by  them  or 
designated  by  tastator  during  his  lifetime, 
and  providing  that  it  was  particularly  for 
purpose  of  giving  to  any  of  testator's  rel- 
atives whom  he  ;n'ght  have  overloo'<ced  with- 
out apparent  reason  3'ich  sum  as  they  might 
think  proper,  held  lot  to  create  valid  chari- 
table trust.     Id. 

79.  Alternative  bequest  of  sum  wot  to  *x- 
ceed  $5,000  to  be  divided  equally  ?at7"e9n 
two   orphan    isylfirns    {S^Deer   v.    Corosrt,    200 

U.    S.    130,    50    Law.    Hd.    ,    afg.    24    App.    D. 

C.  187),  bequest  of  "  «-jjHcient  sum,  not  to 
exceed  $3,000,"  for  establishment  of  scholar- 
ship (Id.),  and  legacy  to  a  charitable  insti- 
tution of  a  sufficient  sum  to  px'oduce  an  an- 
nuity of  $50,  held  not  void  for  uncertainty 
(Crawford  v.  Mound  Grove  Cemetery  Ass'n, 
218  111.  399,  75  N.  E.  998). 

SO.  Beneficiaries  must  be  named  or  so  de- 
scribed as  to  be  identified  with  cs^rtalnty. 
Bequest  of  sum  not  to  exceed  |5,000,  to  be 
expended  under  personal  supervision  of  trus- 
tees in  purchase  and  erection  of  chi/ne  of 
bells,  etc.,  in  church  in  District  of  CoTymbia 
to  be  designated  by  testator's  mother,  or  it* 
she  fails  to  designate  one,  then  in  one  to  be 
designated  by  trustees,  held  void  for  uncer- 
tainty, no  particular  cliurch  being  named 
and  mother  having  died  without  naming  one. 
Speer  v.  Colbert,  200  U.  S.  130,  50  Law.  Ed. 
,  afg.  24  App.  D.  C.  187.  Bequest  to  ap- 
ply income  "to  maintain  a  scholarship  in  the 
study  of  medicine,  preferably  in  Georgetown 
University;    etherise   in    some   medical    Insti- 
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the  trust  is  to  l:>e  executed,  must  ordinarily  l)e  designated  with  reasonable  certainty,^- 
though  most  courts  do  not  require  the  same  degree  of  definiteness  and  certainty  as 
is  necessary  in  the  creation  of  private  trusts,*^  and  will  liold  the  trust  valid  if  pos- 
sible.^* Statutes  in  some  states  provide  that  such  trusts  shall  not  be  deemed  in- 
valid l)ecause  of  indefinitcness  or  imcertainty  as  to  the  persons  designated  as  bene- 
ficiaries.^"    A  mere  misnomer  of  a  corporate  Ijeneficiary  is  not  an  uncertainty.^® 


tution  In  the  District  of  Columbia,"  held  not 
void  for  uncertainty  because  of  discretion  to 
be  exercised  by  trustees  in  selecting  college. 
Id.  Devise  to  trustees  of  a  certain  incorpor- 
ated church  "for  the  benefit  and  support  of 
the  poor,  helpless  and  dependent  members 
and  orphan  children  of  said  church,"  held 
to  sufficiently  describe  the  beneficiaries. 
Banner  v.  Rolf  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  636,  94  S.  W.  1125.  A  bequest  to  one  for 
the  purpose  of  making-  distribution  among 
such  religious,  benevolent,  or  charitable  in- 
stitutions as  he  may  select  is. void  as  being 
too  vague  and  indefinite  to  be  enforced. 
Hegman's  Ex'rs  v.  Roome  [N.  J.  Eq.]  62  A. 
392.  Character  of  objects  which  trustee  was 
to  select  in  making  distribution  held  not 
controlled  by   other   charitable   trusts.     Id. 

IVOTE.  Description  of  beneficiaries:  From 
the  very  nature  of  a  gift  for  charity,  the  in- 
dividuals ultimately  to  receive  the  benefit 
thereof  cannot  be  ascertained  or  named  in 
the  gift  (2  Pomeroy  Eq.  Jur.  §  1018;  Russell 
v.  Allen,  107  U.  S.  163,  27  Law.  Ed.  397;  Going 
V.  Emery,  16  Pick.  [Mass.]  107,  26  Am.  Dec. 
645;-Sowers  v.  Cyrenius,  39  Ohio  St.  29,  48  Am. 
Rep.  418),  and,  If  the  individuals  to  be  benefit- 
ed are  so  named,  it  cannot  be  supported  as  a 
charity  (1  Perry,  Trusts  §  710.  See,  however, 
as  to  cases  in  Avhich  there  is  an  element  of 
definiteness  In  the  beneficiaries  of  the  chari- 
ty. Gray,  Perpetuities,  Appendix  A).  Accord- 
ing to  the  rule  more  generally  prevailing  in 
this  country,  ,a  gift  to  a  charity  is  not  void  be- 
cause the  charitable  purposes  to  be  subserv- 
ed are  indefinite,  and  consequently  the  bene- 
ficiaries cannot  be  determined  from  the  in- 
strument itself,  provided  there  is  a  trustee 
or  other  person  named  by  the  testator  who 
is  empowered  to""  designate  the  beneficiaries 
or  distribute  the  fund.  Hinckley's  Estate, 
58  Cal.  457;  Treat's  Appeal.  30  Conn.  116; 
Guilfoil  V.  Arthur,  158  111.  600;  Bartlett  v. 
King.  12  Mass.  536,  7  Am.  Dec.  99;  Simpson 
V.  "V\'elcome,  72  Me.  496,  39  Am.  Rep.  349; 
Martin  v.  McCord,  5  "VN'atts  [Pa.]  494,  30  Am. 
Dec.  342.  If  there  is  no  such  person  named 
or  he  refuses  to  act,  or  dies  before  acting, 
then  the  trust  fails  unless  the  object  is  speci- 
fically named,  as  in  the  case  of  a  gift  to  a 
particular  institution  already  in  existence. 
Fontain  v.  Ravenel,  17  How.  [U.  S.]  382,  15 
Law.  Ed.  85;  Jackson  v.  Phillips,  14  Allen 
[Mass.]  539,  574.  In  a  few  states,  however, 
it  is  held  that,  even  though  a  trustee  is  nam- 
ed ^vith  power  to  appoint  or  distribute,  and 
he  is  willing  to  carry  out  the  trust,  if  the 
beneficiary  is  not  designated  with  the  same 
certainty  as  in  the  case  of  a  private  trust, 
the  gift,  if  not  to  a  particular  institution. 
Is  void.  Gambell  v.  Trippe,  75  Md.  252,  32 
Am.  St.  Rep.  388,  15  L.  R.  A.  235;  Trustees 
for  First  Soc.  of  M.  E.  Church  v.  Clark,  41 
Mich.  730;  Little  v.  Willford,  31  Minn.  173; 
Bible  Sqo.  v.  Pendleton,  7.  W.  Va.  79.  For 
a  criticism  of  these  decisions  see  an  article 
by  Prof.  J.  B.  Ames,  in  5  Harv.  L.  R.  389.      In 


New  York  a  statute  was  passed  in  1893  al- 
lowing indefinitcness  in  the  beneficiaries,  al- 
tering the  previous  law.  Chaplin.  Exp.  Pow- 
ers, c.  10;  Dammert  v.  Osborn,  140  X.  Y.  43; 
Allen  V.  Stevens,  161  N.  Y.  122.— From  Tiff- 
any  on    Real   Property,   p.    249. 

81.  Devise  of  property  to  trustees  to  es- 
tablish and  maintain  school  for  education  In 
common  school  branches  of  poor  white  child- 
ren of  certain  county,  and  providing  for 
erection  of  building  in  certain  town,  etc., 
held  to  create  valid  charitable  trust.  In  re 
Murray's  "^Mll  [N.  C]  54  S.  E.  435.  Donation 
for  establishment  and  maintenance  of  school 
for  education  of  female  children  held  suffi- 
ciently definite  and  certain  to  be  enforced  as 
a  charity,  the  beneficiaries  being  distinctly 
named,  a  trustee  being  appointed,  and  the 
uses  and  purposes  to  which  the  gift  was  to 
be  applied  being  clearly  and  definitely  stated. 
Inglish  V.  Johnson  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.    376,    95   S.   W.    558. 

82.  Testator  devised  land  to  trustees  of 
certain  Incorporated  church  "for  the  bene- 
fit and  support  of  the  poor,  helpless,  and  de- 
pendent members  and  orphan  children  of 
said  church,"  directed  that  a  certain  part  of 
the  land  should  be  set  aside  for  use  as  a 
building  site  for  school  purposes,  and  gave 
remainder  of  his  estate  to  same  trustees  to 
be  used  in  maintaining  such  school.  Held 
that  provisions  in  regard  to  school  were  not 
void  for  uncertainty,  they  being  intended  for 
the  benefit  of  the  orphan  children  of  the 
church,  and  a  large  discretion  in  regard  to 
its  management  was  properly  left  to  the 
trustees.  Banner  v.  Rolf  [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    636,    94    S.    ^V.    1125. 

83.  If  the  donor  of  a  charitable  trust  suf- 
ficiently shows  his  intention  to  create  a 
charity  and  indicates  its  general  nature  and 
purpose,  and  describes  in  general  terms  the 
class  of  the  beneficiaries,  the  trust  will  be 
sustained  and  enforced,  though  there  may 
be  indefinitcness  in  the  declaration  and  de- 
scription, and  though  much  may  be  left  to 
the  discretion  of  the  trustees.  Columbian 
University  v.  Taylor,  25  App.  D.  C.  124. 
"V\''here  will  provided  for  free  education  of 
young  men  to  fit  them  for  admission  to  U. 
S.  Navel  Academy,  and  made  a  devise  there- 
of in  trust  to  an  unincorporated  institution 
of  learning,  held  that  trust  was  not  void  for 
uncertainty  or  incapacity  of  execution  ap- 
parent on   its  face.     Id. 

84.  Charitable  bequests  will  not  be  held 
void  for  uncertainty  unless  absolutely  neces- 
sary. Speer  v.  Colbert,  200. U.  S.  130,  50  Law. 
Ed.  ,  afg.   24  App.  D.  C.   187. 

85.  Laws  1893,  c.  701,  p.  1748,  provides  that 
no  gift,  grant,  bequest,  or  devise  to  religious, 
educational,  charitable,  or  benevolent  uses, 
otherwise  valid  shall  be  deemed  invalid  by 
reason  of  the  indefiniteness  or  uncertainty 
of  the  persons  designated  as  beneficiaries, 
and  that  the  legal  title  to  the  property  shall 
vest    in    the    trustee    named,    or,    if    none    is 
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The  validity  of  a  tini>t  to  acquire  lands  in  a  foreign  state  for  charitable  purposes 
depends  upon  the  laws  of  such  state.-" 

By  statute  in  some  states,  charitable  gifts  made  within  a  specified  time  before 
the  death  of  the  grantor  or  testator  are  void.^^ 

The  rule  against  perpetuities  does  not  apply  to  charitable  gifts.^^ 


named,  then  in  the  supreme  court.  Bow- 
man V.  Domestic  &  Foreign  Missionary  Soc, 
1S2  N.  Y.  494,  75  N.  E.  535,  afg.  100  App.  Div. 
29.  90  X.  Y.  S.  898.  Testatrix  bequeathed 
certain  sum  to  be  divided  equaUy  "between 
the  Indian  Missions  and  Domestic  Missions 
of  tlie  U.  P."  Held  that  clause  was  too  in- 
definite to  be  construed  as  a  direct  bequest 
to  any  beneficiary,  even  when  taken  in  con- 
nection with  evidence  showingr  that  defend- 
ant was  the  only  missionary  society  connect- 
ed with  Episcopal  church  of  which  testatrix 
was  a  lifelong  and  active  member,  but.  her 
charitable  purpose  being  clearly  indicated, 
supreme  court  could  administer  trust 
through  appointment  of  a  trustee  and  could 
properly  appoint  defendant.  Bowman  v. 
Domestic  &  Foreign  Missionary  Soc,  182  N. 
Y.  494,  75  N.  E.  535.  Statute  does  not 
authorize  courts  to  modify  directions  of  a 
testator,  a.nd  hence  gift  in  trust  to  erect 
church  buildings  to  become  property  of  a 
church  which  cannot  take  because  not  in- 
corporated cannot  be  enforced  by  directing 
trustees  to  organize  corporation  and  convey 
property  to  it.  Mount  v.  Tuttle,  183  N.  Y. 
358,  76  X.  E.  873,  afg.  99  App.  Div.  433,  91 
N.  Y.  S.  195.  \Yhere  testatrix  devised  prop- 
erty to  "corporation  of  the  Diocese  of  Cen- 
tral Xew  York"  and  there  was  no  such  cor- 
poration, held  that  supreme  court  should  ad- 
minister trust  and  appoint  as  trustee  cor- 
poration known  as  the  "Trustees  for  the 
Management  and  Care  of  the  Fund  for  the 
Support  of  the  Episcopate  of  the  Diocese  of 
Central  X'ew  York,"  it  being  the  medium  best 
adapted  to  accomplish  the  end  sought. 
Kingsbury  v.  Brandegee,  100  X.  Y.  S.  353. 
Statute  applies  only  to  gifts  in  trust  for  the 
purposes  stated,  and  not  to  an  absolute  gift 
to  an  unincorporated  religious  society.  Fra- 
lick  V.  Lyford,  107  App.  Div.  543,  95  N.  Y.  S. 
433. 

86.  Corporation  known  as  "The  President 
and  Directors  of  Georgetown  College"  held 
entitled  to  bequest  to  "Georgetown  Univer- 
sity in  the  District  of  Columbia,"  there  be- 
ing no  corporation  by  the  latter  name  and 
the  charter  of  the  former  corporation  pro- 
viding that  no  misnomer  shall  defeat  dona- 
tions to  it.  Speer  v.  Colbert.  200  U.  S.  130, 
50  Law.  Ed. ,  afg.  24  App.  D.  C.  187.  Be- 
quest of  certain  sum  "to  be  equally  divi-ded 
between  St.  Vincent  s  and  St.  Joseph's  Catho- 
lic Orphan  Asylums  in  the  city  of  Washing- 
ton" held  to  belong  to  corporations  known 
as  "St.  Vincent's  Orphan.  Asylum"  and  "St. 
Joseph's  Male  Orphan  Asylum  in  the  city  of 
"V\'ashington."  Id.  Bequest  to  trustees  of  St. 
Francis  Hospital,  there  being  no  corporation 
of  that  name,  held  to  be  intended  for  the  Sis- 
ters of  the  Poor  of  St.  Francis  which  main- 
tained a  St.  Francis  Hospital.  Johnston  v. 
Sisters  of  the  Poor  of  St.  Francis,  98  X.  Y. 
S.  525.  Devise  of  house  and  lot  "to  the  cor- 
poration of  the  Diocese  of  Central  X^ew  York 
to  be  used  as  the  bishop's  residence  of  said 
diocese,"   and  providing  tliat   in   case  diocese 


."hould  be  divided  property  should  remain  in 
the  name  of  the  diocese  in  which  it  was  em- 
braced "whatever  the  name  of  such  diocese 
should  be,"  held  intended  for  corporation 
known  as  the  "Trustees  for  the  Management 
and  Care  of  the  Fund  for  the  Support  of  the 
Episcopate  of  the  Diocese  of  Central  Xew 
York,"  created  under  Laws  1841,  p.  109.  c.  13  1, 
and  Lav>'s  1868,  p.  853,  c.  429.  there  being  no 
corporation  known  as  the  "Diocese  of  Cen- 
tral Xew  York."  Kingsbury  v.  Brandegee, 
100  X.   Y.   S.   353. 

87.  Mount  V.  Tuttle,  183  X.  Y.  358,  76  X.  E. 
873,    afg.    99   App.    Div.    433,    91    X.    Y.    S.    19.i. 

88.  Under  Rev.  St.  D.  C.  §  457,  and  Md. 
Bill  of  Rights  §  34,  gifts  and  devises  for 
religious  purposes  are  void  unless  made  at 
least  one  month  before  death.  Speer  y.  Col- 
bert, 200  U.  S.  130,  50  Law.  Ed.  -^-,  afg.  24 
App.  D.  C.  187.  Fact  that  a  college  is  or 
may  be  under  the  control  of  a  religious  or- 
der does  not  make  it  a  sectarian  institution 
within  the  meaning  of  the  act  where  it  is 
not  mane  sectarian  by  its  charter  but  is 
an  institution  of  learning  for  the  admission 
and  education  of  students  of  all  denomina- 
tions of  religious  faith.  Id.  Orphan  asyl- 
ums held  not  to  be  sectarian  institutions. 
Id.  Under  Act  April  26,  1855  (P.  L.  328),  are 
void  unless  made  at  least  one  calendar 
month  before  death  of  testator  or  alienor. 
In  re  Gregg's  Estate,  213  Pa.  260,  62  A.  S56. 
Calendar  month  within  the  meaning  of  this 
statute  is  not  one  of  any  given  number  of 
days  throughout  the  entire  year  but  varies 
in  length  according  to  the  Gregorian  calen- 
dar. Id.  Bequest  in  will  executed  Oct.  8, 
1899,  between  o  and  5  o'clock  P.  M.,  held 
void  •where  testator  died  Xov.  8,  between 
7  and  8  P.  M.  Id.  Day  on  which  act  is  done 
must  be  excluded.      Id. 

89.  Gift  to  church  in  trust,  and  if  condi- 
tions of  the  trust  were  not  complied  with, 
then  over  to  a  religious  society,  held  valid. 
MacKenzie  v.  Trustees  of  Presbytery,  67  X. 
J.    Eq.    652,    61    A.    1027. 

XOTE].  Applicatvon  of  rule  ag;aiiisit  per- 
petuities: When  it  is  said,  as  is  frequently 
done,  that  the  rule  against  perpetuities  does 
not  apply  to  charitable  trusts,  the  word 
"perpetuity"  is  used  in  its  primary  sense, 
and  the  statement  merely  means  that  the 
trust  is  not  invalid,  though  it  is  indestruct- 
ible, and  though,  since  there  are  usually  no 
definite  cestuis  que  trust  to  alien  it,  it  is  in- 
alienable. Gray,  Perpetuities,  §§  589,  590; 
Brooks  v.  City  of  Belfast,  90  Me.  318;  See 
Russell  V.  Allen,  107  U.  S.  163,  27  Law.  Ed. 
397;  Jackson  v.  Phillips,  14  Allen  [Mass.] 
539;  Hartson  v.  Elden,  50  X.  J.  Eq.  522;  Alden 
V.  St.  Peter's  Parish,  158  111.  631;  Troutman 
V.  De  Boissiere  Odd  Fellows'  Orphans'  Home 
&  Industrial  School  Ass'n  [Kan.]  64  P.  33; 
Yeap  Cheah  Xeo  v.  Ong  Cheng"Xeo,  L.  R.  6  P. 
C.  381.  A  charitable  trust  may,  however,  be 
invalid  under  the  rule  against  remoteness. 
If,  after  a  gift  to  A.,  there  is  a  limitation 
over   to   B.    in    trust    for   a  charity   on   a   cer- 
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§  2.  Capaciiy  of  donee  or  trustee.^'* — In  order  that  a  gift  to  a  charitable  cor- 
poration may  take  effect  as  an  absolute  one,  it  must  be  for  some  or  all  of  the  pur- 
poses for  which  the  corporation  was  created.*^  As  a  general  rule  a  corporation  may 
execute  a  trust  not  expressly  forl)idden  b}^  its  charter  if  its  purposes  are  germane 
to  the  objects  stated  in  the  act  of  incorporation.®-  ^Municipal  and  puljlic  corpora- 
tions have  power  to  take  2:)ropcrty  for  charitable  uses  unless  disenabled  b}'  positive 
legislation.''^    There  is  a  conflict  of  authority  as  to  the  right  of  voluntary  unincor- 


tain  event,  the  limitation  over  is  void  if 
this  event  may  occur  beyond  the  statutory 
period.  Gray,  Perpetuities  §§  594-596;  At- 
torney General  v.  Gill,  2  P.  Wms.  369;  Com- 
missioners of  Charitable  Donations  and  Be- 
quests V.  De  Clifford,  1  Dru.  &  War.  245,  5 
Gray's  Cas.  740;  Smith  v.  Townsend,  32  Pa. 
St.  434;  Leonard  v.  Burr,  18  N.  T.  96;  Merritt 
V.  Bucknam,  77  Me.  253;  Brattle  Square 
Church  V.  Grant,  3  Gray  [Mass.]  154;  VIl- 
lag-e  of  Brattleboro  v.  Mead,  43  Vt.  556. 
Likewise,  if,  after  a  gift  in  trust  for  a  chari- 
ty, there  is  a  limitation  over  to  an,  individ- 
ual, the  limitation  over  is  void  if  on  a  remote 
cohting-ency.  Phillips  v.  Davis  [1893]  2  Ch. 
491;  First  Universalist  Soc.  v.  Boland,  155 
Mass.  171,  Finch's  Cas.  525;  Society  for 
Promotion  of  Theological  Education  v.  At- 
tornej-  General,  135  Mass.  285;  Hopkins  v. 
Grimshaw,  165  U.  S.  342,  41  Law.  Ed.  739; 
Rolfe  &  Rumford  Asylum  v.  Lefebre,  69  N. 
H.  238;  In  re  Bowen  [1893]  2  Ch.  491;  Palm- 
er v.  Union  Bank,  17  R.  I.  627.  If,  however, 
there  is  a  gift  to  a  charity  with  a  limitation 
over  to  another  charity,  the  limitation  over 
is  not  invalid,  even  though  it  is  to  vest  at 
a  period  beyond  that  named  in  the  rule. 
Christ's  Hospital  v.  Grainger,  1  Macn.  &  G. 
460,  5  Gray's  Cas.  745;  Webster  v.  Wiggin,  19 
R.  I.  73;  In  re  John's  Wi/l.  30  Or.  494;  Len- 
nig's  Estate,  154  Pa.  209;  Hopkins  v.  Grim- 
shaw, 165  U.  S.  342,  41  Law.  Ed.  739;  Odell 
v.  Odell,  10  Allen  [Mass.]  1;  In  re  Tyler 
[1891]  3  Ch.  252.  See  Gray,  Perpetuities,  §§. 
599-602,  for  a  criticism  of  this  rule.  In 
the  case  of  a  gift  to  a  charity  which  is  not 
to  take  effect  until  the  happening  of  a  con- 
tingency which  may  not  occur  ■vvithin  the 
period  of  the  rule,  if  there  is  no  preceding 
gift  to  another  donee,  the  gift  is  void,  as  in 
the  case  of  a  gift  to  an  individual.  Gray, 
Perpetuities  §§  605,  606;  Cherry  v.  Mott,  1 
Mylne  &  C.  123;  Chamberlayne  v.  Brockett, 
8  Ch.  App.  206,  5  Gray's  Cas.  751;  Jocelyn  v. 
Mott,  44  Conn.  55.  But  an  immediate  gift 
is  not  regarded  as  conditional,  and  so  void 
imder  the  rule,  merely  because  the -particular 
application  of  the  fund  may  not  take  place 
within  the  period  fixed  by  the  rule.  Cham- 
berlayne v.  Brockett,  8  Ch.  App.  206,  5 
Gray's  Cas.  751;  Russell  v.  Allen,  107  U.  S. 
163,  27  Law.  Ed.  397;  Sinnett  v.  Herbert,  7 
Ch.  App.  232,  5  Gray's  Cas.  749;  Odell  v.  Odell, 
10  Allen  [Mass.]  1;  Almy  v.  Jones,  17  R.  I. 
265;  Webster  v.  Wiggin,  19  R.  I.  73;  In  gra- 
ham V.  Ingraham,  169  111.  432;  In  re  John's 
Will,  30  Or.  494.  This  principle  is  frequently 
applied  in  the  case  of  a  gift  for  charitable 
purposes  to  a  corporation  or  association  not 
yet  formed,  in  whicli  case  the  gift  is  regard- 
ed as  immediately  complete,  and  so  valid, 
though  the  corporation  or  association  may 
not  be  formed  till  a  period  indefinitely  re- 
mote, the  theory  being  that,  if  the  corpora- 
tion is  never  formed,  the  cliaritable  purpose 


will  be  otherw'ise  carried  out  under  the  doc- 
trine of  cy  pres.  Gray  Perpetuities  §  607; 
Attorney  General  v.  Bowyer,  33  Ves.  Jr.  714, 
727,  72S;  Inglis  v.  Trustees  of  Sailors'  Snug 
Harbour,  3  Pet.  [U.  S.]  99,  7  Law.  Ed.  617; 
Ould  V.  Washington  Hospital  for  Foundlings, 
95  U.  S.  303,  24  Law.  Ed.  450;  Russell  v.  Alleo, 
107  U.  S.  163,  27  Law.  Ed.  397;  Gumming  v. 
Trustees  of  Reid  Memorial  Church,  64  Ga. 
105;  Swasey  v.  American  Bible  Soc,  57  Me. 
523.  Though  gifts  to  a  corporation  or  as- 
sociation not  yet  formed  are  generally  sup- 
ported on  the  doctrine  of  cy  pres.  such  gifts 
are,  as  shown  by  Mr.  Gray,  sustained  In  a 
few  states  in  which  the  cy  pres  doctrine  is 
repudiated.  Gray,  Perpetuities  §§  615-625. — • 
From  Tiffanj'  on  Real  Property,   §   158. 

90.  See  5  C.  L.   570. 

91.  Johnston  v.  Sisters  of  the  Poor  of  St. 
Francis,  98  N.  Y.  S.  525.  Bequest  to  trustees 
of  hospital  maintained  for  the  gratuitous 
care  of  the  sick,  aged,  infirm  and  poor,  "for 
the  benefit  and  use  of  the  Blessed  Virgin 
Mary  Purgatorial  Fund  of  said  hospital," 
held  invalid,  there  bemg  no  such  fund  and 
the  sole  purpose  of  such  a  fund  being  the 
saying  of  masses  for  the  souls  of  the  dead, 
which  was  not  one  of  the  purposes  for  which 
the  corporation  was  organized.  Id.  Gift 
cannot  take  effect  under  supposition  that 
testator  intended  to  create  such  a  fund  but 
must  rest  upon  proposition  that  bequest 
would  go  to  appellant  absolutely  as  a  gener- 
al gift,  if  same  was  donated  for  an  object 
within    any    of    its    corporate    purposes.     Id. 

92.  Scope  of  act  establishing  public  chari- 
ty is  not  to  be  so  constrained  by  construc- 
tion of  its  words  as  to  forbid  the  action  of 
the  corporation  in  ways  germane  to  those 
specified  in  charter.  Stearns  v.  Newport 
Hospital  [R.  I.]  62  A.  132.  Hospital  whose 
charter  authorizes  it  to  care  for  the  sick 
and  hurt  held  to  have  autliority  to  take  and 
administer  testamentary  gilt  for  the  benefit 
of  the  sick,  hurt,  injured  and  infirm.  Id. 
A  corporation  may  hold  and  execute  a  trust 
for  charitable  objects  in  accord  with  or  tend- 
ing to  promote  the  purposes  of  its  creation, 
although  such  as  it  might  not,  by  its  char- 
ter or  by  general  laws,  have  authority  itself 
to  establish  or  to  spend  its  corporate  funds 
for.  Bequest  in  trust  to  be  used  and  held  as 
endowment  for  prosecution  of  research  in 
colonial  history  held  germane  to  objects  of 
Georgetown  College  so  that  latter  had 
authority    to    take    it.     Speer   v.    Colbert,    200 

U.   S.  130,  50  Law.  Ed. ,  afg.  24  App.  D.  C. 

187. 

93.  City,  board  of  school  trustees,  and 
free  library  board,  held  to  have  capacity  to 
take  gift  for  erection  of  building  to  be  used 
for  library  and  industrial  school.  Board  of 
Trustees  v.  Hoboken  [N.  J.  Eq.]  62  A.  1. 
Under  Gen.  Laws  1896,  c.  36,  §  2,  towns  may 
take,  hold  and  manage  realty  and  personalty 
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porated  religious  or  charitable  associations  to  take  and  hold  property.®*  The  com- 
petency of  a  beneficiary  to  take,  under  a  trust  to  acquire  lands  in  a  foreign  state  for 
charitable  purposes,  depends  upon  the  laws  of  such  foreign  state.°^ 

§  3.  Interpretation  arid  construction.^^ — Charitable  gifts  °^  and  trusts  are 
highly  favored,  and  a  liberal  construction  will  be  adopted  in  order  to  render  them 
effectual.^*  The  law  also  raises  every  intendment  in  favor  of  a  charity  against  the 
grantor  or  those  claiming  under  iiini.^^  The  beneficiaries,^  and  the  terms,  limita- 
tions, conditions,-  and  duration  of  the  trust,'  depend  largely  on  the  terms  of  tlio 


in  trust  for  any  charitable,  other  than  re- 
ligious, uses.  Stearns  v.  Newport  Hospital 
[R.  I.]    62  A.   132. 

94.  A  conveyance  to  the  trustees  of  an 
unincorporated  religious  congregation  is  not 
void  for  want  of  a  grantee  but  is  in  the 
nature  of  a  charitable  trust,  all  the  members 
of  the  congregation  being  the  beneficiaries. 
Christian  Church  of  Sand  Creek  v.  Church 
of  Christ  of  Sand  Creek,  219  111.  503,  76  N.  E. 
703.  On  the  incorporation  of  the  congregation 
the  property  vests  in  the  corporation.  Id. 
Trusts  in  aid  of  religious,  charitable,  or  edu- 
cational enterprises,  which  are  otherw^ise 
valid,  will  not  be  held  void  because  of  lack 
of  corporate  capacity  in  the  beneficiary. 
Lewis  V.  Curnutt  [Iowa]  106  X.  W.  914.  Be- 
quest in  trust  to  officer  of  church  to  acquire 
lands  and  erect  buildings  thereon,  and  to 
convey  same  to  unincorporated  church,  held 
void  even  under  doctrine  of  charitable  uses. 
Mount  V.  'Tuttle,  183  N.  Y.  358,  76  N.  E.  873, 
afg.  99  App.  Div.  433,  91  N.  T.  S.  195.  An 
unincorporated  voluntary  spiritualistic  asso- 
ciation or  society  is  incapable  of  taking  a  I 
direct  bequest  either  absolutely  or  as  trus-  | 
tee,  and  this  rule  is  not  changed  by  Laws  , 
1893,  c.  701.  p.  1748,  relating  to  gifts  for  re-  j 
ligious,  charitable,  and  benevolent  uses. 
Fralick  v.  Lyford,  107  App.  Div.  543,  95  N.  Y.  | 
S.   433.  I 

85.     Bequest    to    church    officer    to    acquire 
lands  in  foreign  state  for  church.     Mount  v.  i 
Tuttle,    183    N.    Y.    358,    76    X.    E.    873,    afg.    99 
App.  Div.   433,  91  N.  Y.  S.  195.      Where  testa-  i 
trix    bequeathed    certain    sum    to    bishop    of 
Protestant    Episcppal    church    in    Utah    and 
Idaho    in    his    corporate   capacity    in   trust    to 
purchase  property  in   his  jurisdiction  and  to 
erect   church   thereon,   which   was  to   become  ; 
the  property  of  such  jurisdiction,  and  there  \ 
■was   no    such   church   corporation,   held    that, 
there  being  nothing  to  show  that  in  Idaho  and  ! 
Utah     an     unincorporated     religious     society 
could  hold  the  property,  a  finding  that  grantee 
had  no  such  capacity  was  sustained  by  evi- 
dence and  presumptions.    Id.    Where  the  com- 
mon law  is  shown  to  prevail  in  such  foreign  | 
state,  the  court  of  the  forum  will,  in  the  ab- 
sence   of   evidence   to   the   contrary,   presume 
that  their  own  interpretation  of  the  common 
law  is  correct  and  that  it  is  accepted  in  the 
foreign   state.     Id. 

96.  See  5  C.  L.   570.  1 

97.  Will  be  sustained  if  possible,  and  the  I 
courts  will  favor  any  legal  construction  of  | 
the  instruments  creating  them  leading  to  the  1 
carrying  out  of  the  purpose  of  the  grantor  : 
or  donor.  Trenton  Soc.  for  Organizing  i 
Charity  v.  Howell  [N.  J.  Eq.]  63  A.  1110.  | 
Testamentary  gifts  to  charitable  institutions 
will  be  liberally  construed.  Crawford  v.  j 
Mound  Grove  Cemetery  Ass'n,  218  111.  399,  j 
75  X.  E.   998.  j 


OS.  Crow  V.  Clay  County  [Mo.]  95  S.  W, 
369. 

90.  Birmingham  Public  School  Dist.  v. 
Sharpless,  27  Pa.  Super.  Ct.  630.  Provision 
in  deed  giving  right  or  re-entry  for  breach 
of  condition  subsequent  to  the  grantor,  "his 
heirs  or  legal  representatives  if  they  be  so 
minded  and  deem  tlie  same  expedient,"  held 
not  to  give  the  right  to  one  acquiring  gran- 
tor's  title   through   sheriff's   sale.     Id. 

1.  Gift  of  library  and  fund  for  its  main- 
tenance, etc.,  held  to  be  a  gift  to  the  town  in 
its  corporate  capacity,  subject  to  certain  re- 
strictions and  limitations  as  to  use  of  fund. 
Kelson  v.  Georgetown,  190  Mass.  225,  76  N. 
E.  606.  Bequest  to  pay  for  the  education 
of  poor  children  "at  or  within  two  miles  of 
the  county  seat  of"  a  certain  county  held  to 
refer  to  the  county  seat  as  it  existed  terrl- 
torily  at  the  time  of  the  execution  of  the 
will,  and  not  as  it  might  thereafter  be  con- 
stituted. •  Crow  v.  Clay  County  [Mo.]  95  S. 
"W.  369.  Bequest  "to  pay  the  tuition  or  edu- 
cation of  orphans  or  poor  children"  held  to 
refer  to  orphans  ■without  the  estate  or 
means  to  pay  for  such  instruction,  and  child- 
ren whose  parents  are  living  but  are  too 
poor  to  pay  for  the  same.     Id. 

2.  Legacy  to  charitable  institution  of  a 
sufficient  sum  to  produce  an  annuity  of  $50 
held  not  a  specific  legacy,  and  legatee  ■was 
not  within  provision  giving  property  not  dis- 
posed of  to  "legatees  hereinbefore  named." 
Crawford  v.  Mound  Grove  Cem.  Ass'n,  218  111. 
399,  75  X.  E.  998.  Provision  in  gift  of  library 
building  and  fund  for  maintenance,  etc., 
with  respect  to  erection  of  new  building  aft- 
er 20  years  on  a  two-thirds  vote  of  legal 
voters  of  the  town,  held  to  authorize  town 
by  such  vote  to  select  site  and  fix  cost  of 
such  new  building.  Nelson  v.  Georgetown, 
190  Mass.  225,  76  X.  E.  606.  The  terms,  limi- 
tations, and  conditions  of  a  charitable  trust 
are  to  be  determined  from  the  instruments 
creating  it  and  the  joint  and  mutual  actions 
of  the  parties.  "Assembly  room"  in  building 
erected  by  city  with  proceeds  of  gift  held 
intended  to  be  used  by  both  library  board 
and  school  trustees,  while  "class  room"  was 
for  exclusive  use  of  the  latter.  Board  of 
Trustees  v.  Hoboken  [N.  J.  Eq.]  62.  A.  1. 
Bequest  to  Dorcas  Society  to  apply  interest 
"to  relieving  the  deserving  poor  of  the  city 
of  Trenton  as  they  have  been  accustomed  to 
do,"  held  to  give  society  power  to  designate 
or  select  beneficiaries  and  decide  who  were 
deserving.  Trenton  Soc.  for  Organizing 
Charity  v.  Howell  [N.  J.  Eq.]  63  A.  1110.  Be- 
quest "to  the  benevolent  society  of  ladies 
known  as  the  Dorcas  Society  of  Trenton 
whenever  the  ladies  comprising  the  same  at 
the  time  this  bequest  takes  effect  become 
incorporated,"  held  not  to  require  that  such 
corporation  should  adopt  any  particular  name. 
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instruinent  creating  it.  So,  too,  whether  the  aift  is  al)Solute  or  in  tru?t  is  a  ({iies- 
tion  of  intention.*  In  order  to  determine  whether  a  clause  in  a  conveyance  creates 
a  covenant,  condition,  or  trust,  the  whole  clause  must  he  considered.^  Letters  writ- 
ten by  the  grantor  named  in  deeds  creating  charitable  trusts,  addressed  to  the 
grantee  and  delivered  with  the  earlier  deed,  and  wliieh  do  not  alter  or  contradict 
the  terms  of  the  deeds,  may  be  considered  in  determining  the  purposes  of  the  trust." 
§  4.  Administration  and  enforcement.' — A  uumicipal  corporation  itself,  rather 
than  its  library  board,  should  build  a  library  building  when  funds  for  that  purpose 
are  donated  to  it  in  its  corporate  capacity.^  So,  too,  the  fund  should  be  in  its  cus- 
tody.'* Leases  or  conveyances  contrary  to  the  tei'ms  of  the  instrument  creating  the 
trust  are,  of  course,  void.^°  Deeds  conveying  land  for  charitable  purposes  frequently 
provide  for  re-entry  by  the  grantor  or  his  heirs  for  breach  of  condition.^^  iVn  er- 
roneous decision  of  a  matter  left  to  the  discretion  of  the  trustee  is  not  a  breach  of 


Id.  Use  by  trustees  of  hospital  of  a  part  of 
the  principal  of  a  charitable  bequest  for  erec- 
tion of  hospital  buildings  held  to  be  directly 
in  pursuance  of  the  conditions  of  the  trust. 
Stearns  v.  Newport  Hospital  [R.  I.]  62  A.  132. 
Will  held  not  to  make  it  the  imperative  duty 
of  hospital  to  maintain  hospital  for  care  of 
persons  having  contagious  diseases,  but 
question  w^liether  or  not  the  terms  of  the 
will  could  be  best  attained  by  so  doing-  was 
one  for  the  trustees  to  decide.  Id.  Testa- 
mentary gift  to  hospital  held  to  leave  it  to 
judgment  of  the  trustees  in  the  first*  instance 
whether  principal  should  be  used  to  pay 
current  expenses,  and  propriety  of  their  ac- 
tion in  a  particular  case  would  depend  on 
'  circumstances.     Id. 

3.  Tlie  fact  that  trust  empowers  the  trus- 
tees to  select  the  beneficiaries  is  no  indica- 
tion whatever  that  the  charity  was  intended 
to  be  limited  by  their  lifetime,  since  such  a 
power  appertains  to  the  office  of  trustee. 
Woodruff  v.  Hundley  [Ala.]  39  So.  907.  De- 
vise to  trustees  to  apply  proceeds  to  main- 
tenance and  education  of  young  men  prepar- 
ing for  the  ministry,  to  be  selected  by  the 
trustees  or  any  two  of  tlieni,  held  to  create 
a  permanent  charity.  Id.  Bequest  for  the 
tuition  or  education  of  poor  children  under 
sixteen  years  of  age  in  a  certain  district  lield 
to  create  a  perpetual  trust  so  that  property 
could  in  no  event  revert  to  testator's  heirs, 
and  hence  the  latter  were  not  necessary 
parties  to  a  suit  relating  to  the  administra- 
tion of  the  trust.  Crow  v.  Clay  County 
[Mo.]   95   S.  W.   369. 

4.  Bequest  to  an  unincorporated  spirit- 
ualistic society  to  be  used  in  such  manner  as 
it  may  deem  expedient  for  the  development 
and  advancement  of  spiritualism  in  a  cer- 
tain city,  but  not  naming  any  cestuis  que 
trust,  lield  an  absolute  gift  and  not  a  trust. 
Fralick  v.  Lyford,  107  App.  Div.  543,  95  N.  Y. 
S.    433. 

5.  Deeds  to  church  "on  condition  that"  it 
do  certain  things,  lield  to  create  trust. 
MacKenzie  v.  Trustees  of  Presbytery,  67  N. 
J.   Eq.   652,  61  A.   1027. 

6.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027. 

7.  See  5  C.  L.  571. 

8.  Where  money  is  given  to  a  city  for  the 
purpose  of  erecting  a  public  library  building, 
and  city  has  authority  to  erect  buildings  for 
such  purpose  (St.  1883,  p.  269,  c.  49  as  amend- 


ed by  St.  1903,  p.  93,  c.  86),  the  city,  and  not 
the  library  trustees,  has  authority  to  erect 
the  building  unless  the  gift  provides  to  the 
contrary.  Board  of  Library  Trustees  v.  Han- 
ford  Trustees  [Cal.  App.]  84  P.  227.  St.  1901, 
p.  557,  c.  170,  providing  for  establishment  of 
public  libraries  and  for  appointment  of  li- 
brary trustees  who  are  authorized  to  erect 
and  manage  library  buildings,  does  not  ap- 
ply to  or  include  library  building  to  be  erect- 
ed with  funds  donated  to  a  city,  or  give  li- 
brary trustees  control  thereof  unless  the 
gift  so  provides.     Id. 

5).  A  fund  donated  to  a  town  in  its  cor- 
porate capacity  for  the  j)urpose  of  erecting 
a  library  should  be  in  tlie  custody  of  the 
town  to  be  drawn  upon  by  me  action  of  the 
trustees  having  the  library  in  charge  as 
needed  from  time  to  time.  Nelson  v.  George- 
town, 190  Mass.  225,  76  N.  E.  606.  Action  of 
town  at  annual  meeting  in  accepting  and 
approving  report  of  trustees  with  knowledge 
of  facts  held  a  ratification  of  their  unauthor- 
ized acts  in  executing  contracts  for  library 
building  and  making  payment  thereon.  Id. 
Where  libraijy  trustees  in  good  faith  entered 
into  unauthorized  contracts  for  erection  of 
library,  which  were  afterwards  ratified  by 
the  town,  held  that,  on  court  ordering  library 
fund  to  be  paid  over  to  the  town,  it  would 
be  impressed  with  a  trust  in  favor  of  trus- 
tees to  the  extent  necessary  to  indemnify 
them  against  any  loss  by  reason  of  any  per- 
sonal liability  arising  from  such  contracts. 
Id. 

10.  W'here  deed  conveyed  property  in 
trust  for  a  site  for  a  school  house  "for  tlie 
education  of  freedmen  and  children  irre- 
spective of  race,"  held  that  trustees  had  no 
authority  to  leqse  property  for  200  years  for 
$20  "to  be  used  as  a  Baptist  church  and  for 
the  education  of  the  youths  of  the  colored 
race,"  and  such  lease  was  void.  Thornton 
V.  Harris,  140  N.  C.   498,   53  S.  E.   341. 

11.  Land  was  conveyed  to  school  district 
upon  condition  that  it  be  used  for  school  pur- 
poses only  with  discretionary  right  of  re- 
entry for  condition  broken.  Held  that  there 
was  no  breach  where  school  board  voted  to 
remove  school  "temporarily"  to  another 
school  house,  but  vote  was  not  taken  ac- 
cording to  law  and  removal  had  not  been 
approved  by  citizens  as  required  by  statute. 
Birmingham  Public  School  Dist.  v.  Sliarp- 
less,    27    Pa.    Super.    Ct.    630. 
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trust.'-  In  the  al)senee  of  conditions,  breach  of  trust  -will  not  generally  work  a  for- 
feiture.'^ On  the  death  of  one  of  several  trustees,  the  trust  ordinarily  devolves  on 
the  survivors.^*  A  statute  authorizing  churches  to  appoint  trustees  to  hold  its 
property  and  to  fill  vacancies  and  remove  truslees  at  will  applies  only  to  property 
held  exclusively  for  chui'ch  purposes. ^^ 

Gifts  for  charitable  purposes  which  either  oi'iginally  or  in  the  course  of  time 
cannot  ])e  literally  executed  will,  in  most  states,  Ije  administered  as  nearly  as  may 
be  according  to  the  donor's  purpose  under  general  rules  of  law,^"'- though  there  is 
some  conflict  of  authoritv  in  this  regard.^'     The  ti-ust  must,  however,  be  adminis- 


12.  An  erroneous  decision  as  to  whetlier 
the  terms  of  a  testamentary  trust  can  be 
best  attained  by  the  maintenance  of  a  ward 
for  contagious  diseases  in  hospitals  does 
not  constitute  a  breach  of  trust  where  will 
does  not  imperatively  require  its  mainten- 
ance. Stearns  v.  Newport  Hospital  [R.  I.] 
62  A.  132.  Effect  of  action  of  trustees  in 
refusing  to  do  so,  on  performance  by  city 
of  its  duty  to  care  for  persons  suffering 
from    such    diseases,    held    immaterial.     Id. 

13.  MacKenzie  v.  Trustees  of  Presbytery, 
67   N.  J.   Eq.   6.52,   61   A.    1027. 

14.  Where  deed  conveyed  property  in  trust 
for  site  for  school  house,  held  tliat,  on  death 
of  one  or  more  of  the  trustees,  tlie  trust  de- 
volved on  tlie  survivors,  and  on  deatli  of  last 
'survivor,  successors  would  be  appointed  by 
clerk  of  court  under  Revisal  1905,  §  1037. 
Thornton  v.  Harris,  140  N.  C.  498,  53  S.  E.  341. 

15.  Revisal  of  1905,  §§  2670,  2671,  con- 
ferring upon  any  church  tiie  riglit  to  ap- 
point trustees  to  hold  its  propert.v  and  to  fill 
vacancies  and  remove  trustees  at  will,  ap- 
plies only  to  property  held  exclusively  for 
church  purposes,  and  not  to  property  lield  in 
trust  "for  the  Baptist  church  and  for  tlie 
education  of  the  youths  of  the  colored  race," 
the  trustees  appointed  by  the  conve.vance 
creating-  the  trust  being  entitled  to  hold  the 
property  for  such  purposes.  Thornton  v. 
Harris,  140  N.  C.  498,  53  S.  E.  341. 

Ki.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027.  Doctrine  does 
not  depend  on  statute  of  uses  and  is  not  to 
be  rejected  because  that  statute  is  not  in 
force  in  the  state.  Id.  If  the  trust  cannot 
be  literally  performed,  the  court  itself  will 
apply  the  property  as  nearly  as  possible  ac- 
cording to  the  donor's  intentions.  Nichols 
v.  Newark  Hospital  [N.  J.  Eq.]  63  A.  621. 
"Where  testator  devised  property  to  hospital 
association  organized  for  purpose  of  erect- 
ing hospital  and  caring  for  the  sick  and  dis- 
abled, but  which  had  never  done  anything 
but  organize  and  was  incapable  of  doing 
anything,  held  that  court  would  effectuate 
donor's  intention  under  c.v  pres  doctrine  and 
give  fund  to  another  hospital  having  same 
object.  Id.  Where  devisee's  charter  pro- 
vided that  there  should  be  no  discrimination 
between  patients  on  account  of  religion, 
birthplace,  or  parentage,  held  that  designat- 
ed hospital  must  be  in  position  to  comply 
with  such  proviso.  Id.  Where  an  apparent 
charitable  intention  has  failed,  whether  by 
incomplete  disposition  at  the  outset  or  by 
subsequent  inadequacy  of  the  original  ob- 
ject, effect  will  be  given  to  it  by  a  cy  pres 
or  approximation  of  application.  Crow  v. 
Clay  County  [Mo.]  95  S.  W.  369.  Authority 
granted   courts   by   Laws   19til,   c.    291,    p.    751, 


when  literal  compliance  with  the  terms  of 
a  gift  to  charity  becomes  impracticable  or 
impossible  to  administer  gift  in  such  a 
manner  as  will  most  effectually  accomplish 
tile  will  of  the  donor,  can  be  exercised  only 
after  the  lapse  of  25  years  from  the  time  of 
the  gift.  Mount  v.  Tuttle,  183  N.  Y.  358,  76 
N.  E.  873,  afg.  99  App.  Div.  433,  91  N.  Y.  S. 
195.  Does  not  apply  to  testamentary  gifts 
where  testator  died  before  its  enactment.  Id. 
Where  a  fund  is  given  to  trustees  for  a 
specified  charitable  purpose,  lawful  and  val- 
id in  its  inception,  and  no  intention  Is  ex- 
pressed to  limit  it  to  a  particular  institution 
or  mode  of  application,  and  after  having 
vested  as  a  charity,  the  scheme  becomes  im- 
practicable, the  court  of  chancery  will  apply 
the  fund  as  near  to  the  donor's  particular  in- 
tention as  possible.  Inglish  v.  Jolinson  [Tex. 
Civ.  App.]    15  Tex.  Ct.   Rep.   376,  95  S.  W.   558. 

NOTE,  C'y  pros  doctrines  By  what  is 
know^n  as  the  cy  pres  doctrine,  which  is 
adopted  in  quite  a  number  of  the  states,  if 
the  general  nature  of  the  charitable  purpose 
is  pointed  out,  and  it  is  lawful  and  valid  at 
the  time  of  the  testator's  death,  and  no  in- 
tention is  expressed  to  limit  it  to  a  particu- 
lar institution  or  mode  of  application,  and 
the  scheme  of  the  testator  a,fterwards  be- 
comes illegal  from  a  change  in  the  law,  or 
becomes  impracticable  from  a  change  of  cir- 
cumstances, the  fund,  having  once  vested  as 
a  charity,  will  be  applied  by  a  court  of 
equity  in  a  way  as  near  to  the  testator's 
particular  intention  as  possible.  Russell  v. 
Allen,  107  U.  S.  163,  27  Law.  Ed.  397;  Jack- 
son v.  Phillips,  14  Allen  [Mass.]  539,  580; 
Hinckley's  Estate,  58  Cal.  457;  Adams  Fe- 
male Academy  v.  Adams,  65  N.  H.  225;  Doyle 
V.  Whalen,  87  Me.  414;  Barnard  v.  Adams,  58 
F.  313.  So,  in  the  case  of  a  trust  for  the 
purpose  of  promoting  a  sentiment  in  favor  of 
slaver^'  and  aiding  fugitive  slaves,  the  fund 
was,  after  the  abolition  of  slavery,  applied  to 
the  education  and  support  of  former  slaves. 
Jackson  v.  Phillips,  14  Allen  [Mass.]  539. 
And  in  the  case  of  a  trust  for  establishing 
beds  in  a  hospital  for  insane  patients,  in  case 
arrangements  could  not  be  made  with  the 
hospital  management,  the  fund  should,  it  was 
said,  be  applied  in  aid  of  insane  persons  in 
some  other  way.  Hayden  v.  Connecticut 
Hospital,  64  Conn.  320.  In  those  states  where 
this  doctrine  does  not  prevail,  the  trust  wi'.l 
in  such  case  fail  and  the  fund  will  revert  to 
the  donor's  heirs  or  representatives.  Tilden 
V.  Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487.  14 
L.  R.  A.  33;  Webster  v.  Morris,  66  Wis.  366. 
57  Am.  Rep.  278. — From  Tiffany  on  Real 
Property,  p.  251. 

17.  The  doctrine  of  cy  pres,  as  recognized 
and    administered    by     the    English    court    of 


633 


CHAEITxVBLE  GIFTS  §  4. 


7  Cur.  Law 


tered  so  as  to  effectuate,  as  near  as  possible,  the  intent  and  purpose  of  the  donor, 
and  the  court  has  no  right  to  ignore  or  violate  its  controlling  purpose  or  spirit.^* 
Thus  there  is  no  room  for  the  application  of  the  doctrine  if  by  any  means  the  trusts 
may  be  performed  with  exactness/"  nor  will  it  be  applied  so  as  to  substitute  an  en- 
tirely different  charity  for  the  one  intended  by  the  donor  in  case  it  fails.-*'  In  the 
absence  of  any  scheme  judicially  approved,  the  trustees  may  not  make  a  cy  pres  ap- 
plication of  the  estate  on  their  own  authority,  even  though  it  be  desirable.-^  A  tes- 
tamentary charitable  gift  lapses  where  the  conditions  existing  at  the  time  of  the 
testator's  death  make  his  actual  charitable  purpose  impossible  of  performance,-- 
and  where  a  testamentary  trust,  ex})ressl3^  limited  to  the  purposes  expressed  and  no 
others,  fails  of  its  object  ancT  thereby  comes  to  an  end,  a  resulting  trust  at  once 
arises  in  favor  of  testator's  heirs  at  law,  Avhich  is  enforceable  by  a  suit  in  equity  for 
that  purpose.-^ 

If  a  charity  rests  upon  a  private  endowment,  the  founder  and  his  heirs  become, 
by  the  donation,  the  legal  visitors.-*  The  founder  may,  however,  delegate  his  pow- 
ers of  visitation  either  generally  or  specially,-^  no  technical  or  precise  form  of  words 
being  necessary  for  that  purpose.^^  Where  the  appointment  is  made  in  general 
terms  the  whole  power  of  visitation  vests  in  the  appointee.^^  In  case  the  functions 
of  a  general  visitor  so  appointed  become  suspended,  the  power  of  visitation  does 
not  ipso  facto  return  to  the  founder  or  his  heirs,  but  is  exercised  through  the  courts, 
properly  invoked.-^     The  same  person  cannot  be  both  visitor  and  visited.'^     The 


chancery,  being  based  upon  prerogative 
power  of  the  king,  is  not  recognized  in  Ala- 
bama. Universalist  Convention  v.  May  [Ala.] 
41  So.  515. 

18.  Crow  v.  Clay  County  [Mo.]  95  S.  W. 
S69.  Where  testator  made  bequest  for  educa- 
tion of  poor  children  under  sixteen  years  of 
age  in  a  certain  district,  held  that  court  was 
not  authorized  to  remove'  restrictions  as  to 
age  and  residence  and  permit  money  to  be 
devoted  to  collegiate  education  of  older  per- 
sons. Id.  Permitting  use  of  fund  bequeathed 
In  trust  for  education  of  poor  children  under 
the  age  of  sixteen  in  a  certain  district  to  be 
used  in  whole  or  in  part  for  support  of  pub- 
lic school  held  not  objectionable  on  ground 
that  it  will  lessen  turdens  of  taxation  upon 
the  sick  as  well  as  the  poor.  Id.  Purpose 
of  testator  in  bequeathing  sum  for  education 
of  poor  children  under  sixteen  in  a  certain 
district  held  not  so  met  by  state  laws  for  es- 
tablishment of  free  public  schools  as  to  au- 
thorize the  court  to  remove  tlie  restrictions 
as  to  age  and  territory.  Id.  In  applying  the 
doctrine  the  court  will  read  the  whole  in- 
strument creating  the  trust  for  the  purpose 
of  ascertaining  the  donor's  or  the  testator's 
Intention  in  order  to  effectuate  it  as  near  as 
possible.  Inglish  v.  Johnson  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  376,  95  S.  W.  558.  Convey- 
ance of  land  for  establishment  and  mainte- 
nance of  school  for  education  of  female  chil- 
dren of  city  held  not  to  express  an  intention 
to  limit  and  restrict  its  use  to  education  of 
female  children  exclusively,  and  the  author- 
ization by  the  court  of  a  mixed  school  on  the 
land  was  proper  when  necessary  to  prevent 
a  failure  of  the  charity,  it  appearing  that  the 
maintenance  of  a  separate  school  for  females 
had  become  impracticable.     Id. 

19.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027.  Courts  will  not 
apply  doctrine  unless  intent  in  the  original 
mode  cannot  be  literally  carried  out  will  pre- 
serve the  substance,  though  the  mode  be  de- 


parted from,  and  will  not  presume  an  inten- 
tion wliich  the  donor  or  testator  has  not 
fairly  indicated.     Id. 

20.  Brown  v.  Condit  [N.  J.  Eq.]  61  A.  1055. 
Testatrix  gave  residue  of  estate  to  "the  hos- 
pital fund  for  sick  seamen"  at  a  certain 
navy  yard,  "care  of  W.,  chaplain."  W.  Avas 
not  chaplain  of  such  navy  yard  and  died  be- 
fore testatrix,  and  there  was  no  fund  for  the 
benefit  of  such  seamen.  Held  that  equity 
could  not,  under  such  doctrine,  give  bequest 
to  another  institution  conducting  religious 
and  charitable  work  among  sailors  of  a 
larger  scope  than  that  conducted  by  W.     Id. 

21.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027. 

22.  Immaterial  whether  impossibility  ex- 
isted when  will  was  made  or  arises  subse- 
quently, but  before  testator's  death.  Brown 
V.   Condit   [N.   J.   Eq.]    61   A.   1055. 

23.  Demurrer  to  bill  seeking  to  avoid  tes- 
tamentary trust  on  ground  of  laches  held 
properly  overruled,  it  not  appearing  with 
certainty  when  trust  came  to  an  end.  Colvim- 
bian  University  v.  Taylor,  25  App.  D.  C.   124. 

24, 2.'>.  MacKenzie  v.  Trustees  of  Presby- 
tery, 67  N.  J.  Eq.  652,  61  A.  1027. 

23.  Is  sufficient  if,  from  nature  of  the  du- 
ties to  be  perforined,  it  can  be  inferred  that 
founder  intended  to  part  with  the  right  of 
visitation.  MacKenzie  v.  Trustees  of  Presby- 
tery, 67  N.  J.  Eq.  652,  61  A.  1027.  Deeds  to 
trustees  of  Scotch  Presbyterian  church  held 
to  have  conferred  pow^er  of  visitation  on 
presbytery  and  its  cuccessors.     Id. 

27.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027. 

28.  As  where  rights  and  pow^ers  become 
so  centered  in  same  person  that  he  is  both 
visitor  and  visited.  MacKenzie  v.  Trustees  of 
Presbytery,  67  N.  J.  Eq.  652,  61  A.  1027.  Heirs 
of  grantor  held  to  have  no  power  to  compel 
administration  of  trust.     Id. 

29.  MacKenzie  v.  Trustees  of  Presbytery, 
67  N.  J.  Eq.  652,  61  A.  1027. 
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fact  that  a  city  has  statutory  authority  to  become  trustee  of  charities  upon  apporiit- 
inent  gives  it  no  supervisory  jurisdiction  over  funds  intrusted  to  other  trustees, 
though  such  funds  may  be  so  administered  as  to  help  or  hinder  the  performance  of 
the  duties  of  the  municipality.^"  The  attorney  general  is  the  proper  party  to  repre- 
sent the  public  in  any  judicial  inquiry  into  the  conduct  of  the  trustee  in  administer- 
ing a  public  charitable  trust.^^  Beneficiaries  of  a  trust  for  educational  and  religious 
purposes  may  institute  a  proceeding  for  the  appointment  of  trustees  and  the  pro- 
tection of  the  trust.^-  The  trustee  of  a  public  charity  cannot  appear  in  equity  as 
complainant  against  himself  and  his  co-trustees,  seeking  their  removal  for  breach  of 
trust.^^ 

A  charity  once  inaugurated  is  always  subject  to  the  supervision  and  direction 
of  a  court  of  equity  to  render  effectual  its  purpose  and  object,^*  and  it  cannot  dele- 
gate its  authority  in  this  regard.^^  Equity  has  jurisdiction  of  suits  to  establish  and 
enforce  charitable  uses,^''  will  restrain  by  injimction  breaches  that  are  sho^m  to  be 
in  contemplation,^''  and  will  give  direction  for  future  administration  of  the  trusts."-' 
An  otherwise  valid  charitable  trust  will  not  be  allowed  to  fail  for  want  of  a  trustee, 
but  the  court  will  appoint  one  to  take  the  trust  property  and  carry  out  the  charita- 
ble intent  of  the  donor,^^  provided  there  is  nothing  to  show  that  the  latter  reposed 


30.  Hospital  held  not  accountable  to  city 
for  its  administration  of  trust  fund,  and 
mayor  of  city,  who  ^vas  ex  officio  a  trustee 
of  the  hospital,  should  exercise  his  own  judg- 
ment in  the  performance  of  his  duties  as 
trustee  without  dictation  from  any  other 
branch  of  the  city  government.  Stearns  v. 
Newport  Hospital  [R.  I.]  62  A.  132. 

31.  Citizen  and  taxpayer  held  to  have  no 
standing  to  maintain  suit  to  correct  abuses 
In  administration  of  trust  for  benefit  of  all 
poor  persons  by  trustees  of  hospital.  Stearns 
V.  Newport  Hospital  [R.  I.]  62  A.  132.  Pro- 
ceedings to  compel  the  due  administration  of 
trusts  for  tlie  benefit  of  an  indefinite  or  fluct- 
uating body  are  properly  instituted  in  the 
name  of  the  attorney  general.  MacKenzie  v. 
Trustees  of  Presbytery.  67  N.  J.  Eq.  652,  61 
A.  1027.  W'here  lieirs  of  donor  had  no  stand- 
ing by  right  of  reverter  or  as  possible  bene- 
ficiaries or  under  doctrine  of  visitation,  held 
that  only  the  attorney  general,  by  way  of 
information,  or  the  beneficiary,  by  bill  ex- 
hibited by  and  through  the  body  charged 
with  the  duties  of  trustee,  can  properly  in- 
voke the  superintending  power  of  the  courts 
over  the  administration  of  the  trust.  Id.  Bill 
b.v  charitable  corporation  to  compel  payment 
to  it  of  bequest  will  not  be  dismissed  for 
failure  to  make  the  attorney  general  a  party 
where  ota.iection  to  his  nonjoinder  was  first 
nnade  after  all  tlie  testimony  had  been  taken, 
but  complainant  will  be  permitted  to  bring 
him  in  and  give  him  an  opportunity  to  be 
heard,  the  case  being  opened  to  permit  the 
introduction  of  additional  evidence  if  he 
deems  it  necessary.  Trenton  Soc.  for  Or- 
ganizing Charity  v.  Howell  [N.  J.  Eq.]  63  A. 
1110. 

32.  Harris  v.  Brown,  124  Ga.  310,  52  S.  E. 
610.  One  owning  a  residence  lot  abutting  on 
land  conveyed  in  trust  for  the  erection  there- 
on of  a  church  'and  two  academies  is  not,  for 
that  reason,  a  beneficiary  of  the  trust  with-  I 
in  this  rule  (Id.),  nor  is  one  merely  alleging 
that  he  is  a  citizen  and  a  taxpayer  (Id.).  A 
member  of  the  church  for  the  benefit  of 
which  the  church  building  was  erected,  and 


which  used  such  building,  is  a  beneficiary 
and  may  file  a  bill  to  have  trustees  appointed 
and  to  enjoin  an  unauthorized  sale  of  the 
property  by  the  church  authorities.     Id. 

33.  Stearns  v.  Newport  Hospital  [R.  I.]  62 
A.  132. 

34.  Civ.  Code  1895,  §  4009.  Harris  v.  Brown, 
124  Ga.  310,  52  S.  E.  610. 

35.  Decree  authorizing  county  court  to  co- 
operate with  school  district  in  administra- 
tion and  management  of  trust  fund  lield  nwt 
a  delegation  of  its  trust  to  such  district. 
Crow  V.  Clay  County  [Mo.]    95  S.  "W.  369. 

36.  To  determine  rights  of  library  board 
and  school  trustees  in  building  erected  from 
proceeds  of  gift  for  that  purpose.  Board  of 
Trustees  v.  Hoboken    [N.  J.  Eq.]   62  A.   1. 

37, 38.  MacKenzie  v.  Trustees  of  Presbv- 
tery,  67  N.  J.  Eq.  652,  61  A.  1027. 

39.  Civ.  Code  1895,  §  3157.  Harris  v.  Brown, 
124  Ga.  310,  52  S.  E.  610.  Continuing  trust 
for  educational  and  religious  purposes  is  the 
subject  of  equitable  jurisdiction,  and  w^here 
trustees  named  in  deed  creating  it  cease  to 
exist,  superior  court  will  appoint  their  suc- 
cessors upon  application  of  any  person  au- 
thorized to  bring  the  action.  Id.  The  law 
will  not  permit  a  charitable  trust,  capable  of 
execution,  to  remain  unexecuted  for  want  of 
a  competent  trustee.  Nichols  v.  Newark  Hos- 
pital [N.  J.  Eq.]  63  A.  621.  Will  not  let  a  law- 
ful cliaritable  gift  fail  for  want  of  a  trustee, 
but  tlie  court  will  appoint  one  to  receive  the 
fund  and  execute  the  trust.  Trenton  Soc.  for 
Organizing  Charity  v.  Howell  [N.  J.  Eq.]  63 
A.  1110.  Testator  bequeathed  certain  sum  in 
remainder  "to  the  benevolent  society  of 
ladies  known  as  the  Dorcas  Society  of  Tren- 
ton wlienever  the  ladies  comprising  the  same 
at  the  time  this  bequest  takes  effect  become 
incorporated"  to  use  interest  for  relief  of 
deserving  poor.  Association  disbanded,  but 
thereafter  a  new  corporation  was  organized 
for  carrying  on  charitable  work  along  sub- 
stantially the  same  lines,  four  of  tlie  incor- 
porators being  members  of  the  old  associa- 
tion, the  other  members  of  the  latter  being 
dead.      Held    that    the    corporation    was    en« 
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special  trust  and  confidence  in  the  persons  he  himself  appointed.'*"  Unless  such 
power  is  conferred  by  tlie  instrument  creating  the  trust,  the  court  has  no  jurisdiction 
to  investigate  the  management  of  the  trust  of  its  own  motion,  but  suit  for  that  pur- 
pose must  be  instituted  in  the  proper  manner  by  some  authorized  person.*^  While 
the  courts  are  reluctant  to  interpose  in  questions  ail'ecting  tlie  management  of  the 
temporalities  of  a  church,  yet,  if  property  is  devoted  to  a  specific  doctrine  or  purpose, 
the  courts  will  prevent  it  from  being  diverted  from  the  trust.*-  There  being  no 
trustees  in  existence,  trust  property  cannot  be  sold  except  through  a  court  of  equity.*^ 
Wliere  it  is  sought  in  equity  to  avoid  a  devise  creating  a  charitable  trust  as  void,  the 
rule  of  the  statute  of  limtiations  will  be  applied  by  analogy.** 

Charter  Party,  see  latest  topical  index. 

CHATTEL,   MORTGAGES. 


S  1.  What  Constitutes  a  Clinttel  Mort- 
g:aKx>   («3r>». 

§  2.  Subjeot-Matter  (6.16).  Title  and  In- 
terest of  Mortgagor  (63tj).  Description  of 
Property    (637). 

§  3.      Cousideratiitn    (6.tS>. 

8  4.     FraiKliiIiMit    Conveyances    (63S). 

8  5.  The  Instrument  (6.3»).  Alteration, 
Keformation,  and  Construction  (639).  Re- 
newal  Affidavits    (640). 

§  6.  Filing  op  Recording  and  Xotice  of 
Title  or  Right  (640).  Notice  of  Title  or 
Rights    (642). 

§  7.     Title   and    Owner.Hhip    (642). 

§  S.      Right   of   Possession    (643). 


§  9.     Liens    and    Priorities;    Waiver    (644). 

Duration    of  the  Mortgage  Lien    (644).      Con- 
flicting Liens    (644).      Waiver    (645). 

§   10.      Disposal    and    Use    of    the    Property 
by   the   Mortgagor    (<>46). 

S   11.      A.Hsignment    of   the    Mortgage    (646). 
Payment    an«l    Discharge    (647». 
Redcinptittn    (647). 
Enforcement,         Foreclosure,         Sale 


8  12. 
8  13, 
8   14, 
(648 >. 
8   15 

(aril). 

8  16, 
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Remedies     as     Hetvf-een     the    Parties 


Remedies     Against     Third     Persons 


titled  to  the  bequest.  Id.  A  legal  and  valid 
trust  will  not  be  allowed  to  fail  for  want  of 
*  trustee,  but  the  court  will  appoint  one. 
Where  trustee  of  trust  for  educational  pur- 
poses became  incapable  of  carrying  it  out  be- 
cause of  its  inability  to  raise  funds  for  the 
purpose,  owing  to  changed  methods,  etc., 
held  proper  for  court  to  vest  title  to  land  in 
city  and  school  trustees.  Inglish  v.  Johnson 
[Tex,  Civ.  App.]  15  Tex.  Ct.  Rep.  376,  95  S.  W. 
558. 

40.  Death  or  resignation  of  trustees  di- 
rected to  pay  and  see  to  application  of  be- 
quest to  college  to  be  used  as  endowment  for 
purposes  of  colonial  research,  held  not  to 
cause  failure  of  trust,  there  being  no  per- 
sonal trust,  but  court  would  appoint  suc- 
cessors.     Speer   v.    Colbert,    200    U.    S.    130,    50 

Law.   Ed.   .   afg.    24   App.   D.    C.    187.      The 

selection  of  the  particular  objects  of  the  des- 
ignated class  to  be  benefited  by  a  charitable 
trust  is  a  mere  administrative  detail  which 
belongs  to  the  office  of  trustee,  unless  spe- 
cially otherwise  provided  (Woodruff  v. 
Hundley  [Ala.]  39  So.  907),  and  when  not 
specially  otherwise  provided  will  be  exer- 
cised by  the  court  or  attached  to  the  office 
of  trustee  on  failure  of  the  particular  plan 
(Id.).  Fact  that  will  creating  trust  leaves 
selection  of  beneficiaries  to  discretion  of 
trustees  does  not  cause  trust  to  terminate  on 
their  death  on  theory  that  special  trust  and 
confidence  was  reposed  in  them  by  testator. 
Id.  Bequest  to  benevolent  society  of  ladies, 
known  as  the  Dorcas  society  whenever  ladies 
comprising  same  became  incorporated,  held 
not  to  repose  special  tru.st  and  confidence  in 
an>'  particular  persons.  Trenton  Soc.  for  Or- 
ganizing Charity  v.  Howell  [N.  J.  Eq.]  63  A. 
1110. 


41.  Provision  in  will  requiring  trustees  to 
make  annual  reports  to  court  does  not  au- 
thorize a  judge  thereof  to  himself  arbitrarily 
institute  a  proceeding  to  compel  trustee  to 
make  annual  settlements  or  proper  reports, 
or  in  the  absence  of  the  bringing  of  such  an 
action  by  the  proper  persons  to  himself  pro- 
ceed against  them  and  undertake  an  investi- 
gation of  their  management  of  the  funds  in- 
trusted to  them.  Jenkins  v.  Berry  [Ky.]  92 
S.  W.  10.  Suit  for  that  purpose  should  be 
brought  by  attorney  general.  Id.  Fact  that 
sonie  of  the  patients  received  in  the  hospital, 
for  the  maintenance  of  which  tlie  trust  wa:i 
created,  are  treated  and  cared  for  at  the 
expense  of  a  city  or  other  districts  of  the 
county  does  not  change  the  rule.     Id. 

42.  Harris  v.  Brown,  124  Ga.  310,  52  S.  E. 
610. 

43.  Harris  v.  Brown.  124  Ga.  310,  52  S.  E. 
610.  Neither  trustees  of  church  erected  on 
land  conveyed,  nor  trustees  of  a  certain 
academy  liaving  control  of  school  building, 
held  to  have  been  shown  to  be  the  succes- 
sors, lawfully  appointed,  of  the  original  trus- 
tees, and  hence  neither  body  had  authority 
to  sell  property.     Id. 

44.  Relief  will  be  denied  when  there  has 
been  a  delay  of  more  than  the  statutory  pe- 
riod in  bringing  suit.  Columbian  University 
V.  Taylor,  25  App.  D.  C.  124.  Where,  if  heirs 
of  testator  have  any  right  of  action  to  re- 
coyer  realty  which  is  the  subject  of  a  spe- 
cial charitable  trust,  it  is  because  the  trust 
has  been  demonstrated  to  be  incapable  of 
execution;  demurrer  on  ground  of  laches  is 
properly  overruled  where  it  does  not  appear 
with  certainty  when  trust  came  to  an  er^d. 
Id. 
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This  topic  deals  exclusively  with  chattel  mortgages,*'  and  does  not  treat  of  gen- 
eral trust  deeds  upon  the  property  of  corporations/"  such  as  railroads/'  street  rail- 
ways,** and  water  companies.'*''  The  effect  of  the  mortgage  as  a  preference  or  fraud- 
ulent transfer  is  treated  elsewhere/**  as  is  the  operation  of  limitations  upon  actions 
to  enforce  it."'*    Questions  relating  to  interest  are  treated  elsewhere.^- 

§  1.  V'liat  constitutes  a  cliattel  mortgage.^" — The  essential  elements  of  a  chat- 
tel mortgage  is  a  transfer  of  property  hy  a  dehtor  to  a  creditor  to  secure  the  pay- 
ment of  the  indel)tedness.°*  Every  chattel  mortgage  involves  in  terms  an  absolute 
transfer  of  title,  and  in  contemplation  of  laAv  the  title  does  pass  to  the  mortgagee 
pTibject  to  l)eing  diverted  by  the  performance  Ijy  the  mortgagor  of  the  condition  of 
tlie  niortiiage.^'  It  is  this  condition  which  distinguishes  a  chattel  mortgage  from 
an  absolute  i)iil  of  sale.''"  The  intention  of  the  parties  governs.  Thus,  bills  of 
sale"''  and  conditional  sales  °^  have  been  held  chattel  mortgages  and  vice  versa. ■'^® 
That  an  instrument  aljsolute  on  its  face  is  in  fact  a  chattel  mortgage  may  be  shown 
by  parol. ""  though  the  complaint  contains  no  allegation  of  fraud  in  the  making  of 
the  bill  of  sale."'  or,  as  it  has  been  stated,  so  far  as  the  instrument  partakes  of  the 
nature  of  a  receipt  or  is  simply  declaratory  of  a  fact,  it  may  be  explained  or  con- 
tradicted, but  to  the  extent  that  it  expresses  the  contract  between  the  parties  and 
defines  their  rights  and  liabilities,  it  is  subject  to  the  same  rule  as  other  contracts. *'- 


45.  Real  estate  mortgages,  see  Mortgages. 
6  C.  Li.  681,  and  Foreclosure  of  Mortgages  on 
Land,  5  C.  L.  1441. 


See  Corporations,  5  C.  L.  764. 

See  Railroads.  6  C.  L.  1194. 

See  Street  Railways,   6  C  L.   1556. 

See  Waters  and  Water  Supply,  6  C.  L.. 


4fi. 
47. 

48. 
49. 

1840. 

50.  See  Bankruptcy.  7  C.  L.  387;  Assign- 
ments for  Benefit  of  Creditors,  7  C  L.  286; 
Fraudulent  Cor.v»yances,  5  C.  L.  1556. 


!51. 
52. 

1774. 
."53. 
54. 


See  Limitation  of  Actions,  fi  C.  L.  465. 
See  Interest,  6  C.  L.  157;  Usury,  6  C.  L,. 


See  5  C.  L.  57  4. 

Assignment  and  transfer  of  all  rents, 
arising  from  a  certain  farm  to  secure  pay- 
ment of  a  note,  held  a  mortgage.  Thatcher 
V.  Jeffries  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
33,  91  .S.  W.  1091.  Contract  conveying  per- 
sonal property  to  another  for  the  purpose  of 
securing  the  payment  of  a  debt  is  a  chattel 
mortgage.  Thompson  v.  Crosby  [Okl.]  82  P. 
643. 

.55,  56.     Gore  v.  Glover,  97  N.  T.  S.  969. 

5".  Bill  of  sale,  absolute  in  form,  given  to 
secure  a  note,  lieid  a  mortgage.  Greeson  v. 
Jerman  Nat.  Bank  [Ark.  1  95  S.  V,'^.  439. 
Value  of  property  largely  exceeding  in- 
debterlne.ss,  evidence  that  creditor  agreed  to 
accept  payment  and  return  property  held 
competent  to  siiow  bill  of  sale  a  mortgage. 
Harris  v.  Staples  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  9SS,  S9  S.  W.  801.  Instrument  re- 
citing sale  of  certain  drug  stock  and  reten- 
tion of  vendor's  lien,  and  if  notes  were  not 
paid  vendor  miglit  take  possession  and  sell 
sufRcient  of  tlie  stock  to  pay  the  notes,  held 
a  chattel  mortgage.  Fleisher  v.  Hinde  [Mo. 
App.]  93  S.  W.  1126. 

58.  In  Texa.H:  A  sale  of  goods  witli  reser- 
vation of  title  until  purchase  money  is  paid 
constitutes  a  cliattel  mortgage  to  secure  the 
unpaid  purchase  price.  Cameron  &  Co.  v. 
Jones  [Tox.  Civ.  App.l  90  S.  W.  1129.  Rev. 
St.  1895,  art.  3327,  construed.    Wright  v.  Texas 


Mollne  Plow  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  924.  90  S.  W.  905.  Where  buyer  failed 
to  comply  witli  condition  to  pay  part  in  cash 
and  give  notes  for  tlie  balance,  but  remained 
in  possession  for  two  years,  held  question 
whether  transaction  was  a  "conditional  sale" 
or  whether  tlie  seller  sold  the  property  and 
reserved  title  as  security  for  payment  of  the 
price  was  for  the  jury.  Slayton  &  Co.  v. 
Horsey   [Tex.  Civ.  App.]   91  S.  W.   799. 

Note:  Court  apparently  does  not  mean 
"conditional  sale"  as  that  term  is  ordinarily 
used  but  rather  wha.t  is  more  frequently 
spoken  of  as  "sale  upon  condition." — Ed. 

59.  A  note  reciting  that  it  is  for  purchase 
price  and  providing  that  title  shall  remain 
In  the  seller,  and  that  on  nonpayment  he  may 
take  and  sell  the  property  and  apply  the  pro- 
ceeds to  the  price,  is  a  conditional  sale,  not 
a  mortgage.  Tweedie  v.  Clark,  99  N.  T.  S. 
856. 

60.  Smith  v.  Hope  [Fla.]  41  So.  69;  Gore  v. 
Qlover,  97  X.  Y.  S.  969.  Bill  of  sale  absolute 
In  form  held  mortga.ge  where  given  under 
oral  agreement  that  it  was  for  security. 
Clark  V.  Williams.  190  Mass.  219,  76  N.  E.  723. 
Recital  in  alleged  bill  of  sale  that  it  was 
given  in  consideration  of  the  surrender  and 
cancellation  of  a  note  of  the  seller,  held  not 
conclusive  that  it  was  not  intended  as  a 
mortgage.  Gibbons  v.  Joseph  Gibbons  Con- 
sol.  Min.  &  Mill.  Co.   [Colo.]   86  P.  94. 

fil.  Gibbons  v.  Joseph  Gibbons  Consol. 
Min.  &  Mill.  Co.    [Colo.]   86  P.  94. 

<i2.     Gibbons     v.     Joseph     Gibbons     Consol. 
Min.   &  Mill.  Co.    [Colo.]    86  P.   94.     In  an  ac- 
tion to  have  a  bill  of  sale  of  shares  of  stock 
declared    a    mortgage,    parol    evidence    Is   ad- 
j  missible    to    deny    recitals    that    tiie    plaintift 
!  was   afraid   that   a   sale   of   the   stock  pursu- 
ant to  authority  given  by  a  previous  assign- 
',  ment   by    him   would   not   produce   enougli   to 
I  pay  the  debt  and  that  he  feared  a  deficiency 
I  Judgment,  and  also  to  deny  receipt  of  a  cash 
,  consideration   recited  in   the  bill  of  sale.     Id. 


636 


CIJATTEL  MOETGAGES  §  2. 


7  Cur.  Law. 


In  this  connection,  evidence  of  tlie  value  of  the  property  as  compared  with  the 
amount  of  the  indebtedness  is  admissible  and  is  frequently  a  controlling  factor.''^ 

Kinds. — A  mortgage  executed  for  money  borrowed  to  pay  a  mortgage  for  the 
purchase  price  of  the  property,  and  to  procure  additional  material  after  the  property 
was  acquired,  is  not  a  purchase-money  mortgage,"-* 

§  2.  Subject-matter.  What  may  he  mortgaged.^^ — In  many  states  crops  to 
be  grown  in  the  future  are  mortgageable,*'"  providing  the  parties  have  in  mind  the 
particular  land  upon  which  the  crops  are  to  be  grown."^  So  also,  future  earnings 
may  be  mortgaged."^  In  New  York  a  mortgage  of  after-acquired  property  is  void  "'^ 
in  so  far  as  it  professes  to  cover  such  property/"  as  to  general  creditors. 

Title  and  interest  of  mortgagor.'''^ — The  mortgagor  must  have  some  title  or  in- 
terest in  the  property  mortgaged  "  other  than  that  of  a  mere  bailee  ''^  or  lessee.'^ 
One  raising  crops  upon  another's  land  upon  shares  has  a  mortgageable  interest  in 
the  crop.''^  A  married  woman  may  generally  mortgage  her  separate  statutory  prop- 
erty,'^"   A  mortgagor  may  become  estopped  to  deny  his  title.' ' 


63.  In  determining  question  of  sale  or 
mortgage,  evidence  of  offers  of  third  per- 
sons to  purchase  at  a  price  in  excess  of  that 
stated  in  the  "bill  of  sale"  is  admissible. 
Gibbons  v.  Joseph  Gibbons  Consol.  Min.  & 
Mill.  Co.  [Colo.]  86  P.  94.  Where  stock  worth 
$27,800  was  given  in  satisfaction  of  indebted- 
ness of  $3,500,  held  a  mortgage.  Collins  v. 
Denny  Clay  Co.,  41  Wash.  136,  82  P.  1012.  See, 
also,  Harris  v.  Staples  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  988,  89  S.  W.  801. 

64.  Nicholson  v.  Aney,  127  Iowa,  278,  103 
N.  W.  201. 

65.  See  5  C.  L.  575. 

66.  Mortgage  upon  crops  to  be  grown  in 
the  future  may  be  valid.  Reeves  &  Co.  v. 
Sheets  [Okl.]  82  P.  487.  A  mortgage  on  crops 
to  be  raised  on  the  mortgagor's  lands  during 
a  specified  year  and  "each  succeeding  year," 
and  duly  recorded  in  the  county  in  which  the 
mortgagor  resides  and  where  the  crops  are 
to  be  raised,  is  valid.  Winston  v.  Farrow 
[Ala.]  40  So.  53. 

67.  McDavid  v.  Phillips  [Tex.]  15  Tex.  CL 
Rep.  962,  94  S.  W.  1131;  afg.  15  Tex.  Ct.  Rep. 
488,  94  S.  W.  1129.  Mortgage  covering  suc- 
ceeding crops  of  succeeding  years,  it  being 
agreed  that  if  the  mortgagor  failed  to  cul- 
tivate described  land,  mortgage  should  cover 
land  cultivated  by  him,  held  void  as  to  cred- 
itors.    Id. 

68.  Under  the  Iowa  Code  the  owner  of  a 
threshing  machine  may  mortgage  the  future 
earnings  of  the  same  and  the  mortgagee 
may  hold  such  earnings  as  against  the  la- 
borers employed  in  running  such  machine, 
provided  the  intention  of  the  mortgagor  to 
mortgage  all  the  earnings  of  the  machine. 
Including  the  wages  of  the  employes,  is 
clearly  shown  by  the  chattel  mortgage,  and 
the  description  of  the  machine  is  sufficiently 
definite,  and  the  time  and  place  withia 
•which  the  earnings  are  to  accrue  are  suffi- 
ciently specific  to  give  subsequent  purcliasers 
or  claimants  notice  that  tlie  same  are  so 
mortgaged.  Flanders  v.  French  [S.  D.]  106 
N.  W.  54. 

69.  New  York  law.  In  re  Marine  Const. 
&  Dry  Docks  Co.    [C.  C.  A.]   144  F.   649. 

70.  A  chattel  mortgage  otherwise  valid  is 
not  rendered  void  because  it  professes  to  in- 
clude property  that  may  be  subsequently  ac- 
quired. Skilton  V.  Codington  [N.  Y.]  77  N.  E. 
790,  rvg.   105  App.  Div.  617,  93  N.  Y.  S.   460. 


71.  See  5  C.  L.  575. 

NOTE.  A  chattel  inortKage  may  be  given 
to  a  trustee  in  trust  for  benefioiary  eredit- 
ors:  Instead  of  the  mortgage  being  given  di- 
rectly to  tlie  beneficiaries,  it  may  be  made  to 
a  trustee  to  secure  obligations  not  held  by 
the  trustee.  Bagg  v.  Jerome,  7  Mich.  145; 
Adams  V.  Niemann,  46  Mich.  135;  TValker  v. 
Wliite,  60  Mich.  427;  Warner  v.  Littlefield, 
«9  Mich.  329;  Krements  v.  Howard,  109  Mich. 
466.  When  eacli  creditor's  debt  is  specified  in 
a  mortgage  running  to  a  mortgagee  trustee, 
each  creditor  may  enforce  his  claim  under 
such  a  mortgage,  and  the  transfer  may  be 
treated  the  same  as  separate  simultaneous 
mortgages  of  tlie  different  creditors.  Walker 
V.  White,  60  Mich.  427.  A  chattel  mortgage 
given  to  a  trustee  for  the  benefit  of  several 
creditors  is  valid,  althougli  tlie  mortgage  did 
not  state  it  was  so  given,  but  this  was  shown 
by  a  separate  written  agreement.  Gore  \. 
Ray,  73  Mich.  385. — From  Hammon's  Mich. 
Chattel  Mortgages,  p.  92. 

72.  A  mortgagor  cannot  create  a  lien  upon 
property  w^liich  lie  does  not  own  at  the  time 
and  in  which  he  afterwards  acquires  no  in- 
terest. Reeves  &  Co.  v.  Sheets  [Okl.]  82  P. 
487.  Evidence  held  sufficient  to  warrant  sub- 
mission to  the  jury  of  question  Vi^liether  orig- 
inal owner  made  title  of  sale  to  mortgagor 
and  wliether  he  authorized  mortgage.  Car- 
sun  V.  Dewar,  115  Mo.  App.  673,  92  S.  W.  723. 

73.  First  Nat.  Bank  v.  Mcintosh  &  P.  Live 
Stock  &  Commission  Co.  [Kan.]  84  P.  535; 
Gilbert  Book  Co.  v.  Sheridan,  114  Mo.  App. 
332,  89  S.  W.  555. 

74.  Wetzel  v.  Deseret  Nat.  Bank  [Utah] 
83  P.  570. 

75.  Bourland  v.  McKnight  &  Bro.  [Ark.] 
96  S.  W.  179.  The  interest  of  a  cropper  in 
his  sliare  of  the  crops,  wiiicli  under  tlie  con- 
tract should  be  the  property  of  tlie  landlord 
until  the  conditions  of  the  lease  were  com- 
plied with,  may  be  mortgaged.  Lyon  v.  Phil- 
lips [S.  D.]   108  N.  ^V.  554. 

76.  So  held  in  Florida  where  mortgage 
was  given  to  secure  the  payment  of  money 
used  for  the  benefit  of  such  property  and  lier 
husband  joined  in  the  mortgage  and  bound 
himself  personally  to  pay.  Mercantile  Excli. 
Bank  V.  Taylor  [Fla.]  41  So.  22. 

77.  Mortgagor  held  estopped  to  deny  that 
he  held  title  at  time  of  execution  of  mort- 
gage; tried  to  claim  transaction  whereby  he 
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Description  of  property J^ — If  at  the  time  of  the  execution  of  the  mortgage  the 
parties  tliereto  understood  what  property  it  covered,"''  a  faulty  description  can  only 
1)6  taken  ad^'antage  of  by  innocent  third  persons,^*'  and  even  as  against  them  a  faulty 
description  is  sufficient  if  the  mortgage  contains  such  description  as  would  lead  to 
the  identification  of  the  chattels  intended  to  he  mortgaged  on  reasonable  inquiry.^^ 
and  a  subsequent  purchaser  attemptiug  to  take  advantage  of  a  faulty  description 
must  prove  his  good  faith. ^-  Actual  deliA^ery  of  the  chattels  to  the  mortgagee  ^"  or 
his  agent  **  will  cure  a  defective  description  as  against  third  parties  subsequently 
acquiring  rights  in  the  property. 

The  question  of  Avhat  is  covered  by  the  description  is  largely  one  of  intent. ^^ 
To  be  construed  to  cover  after-acquired  property,  the  language  of  the  mortgage  must 
aptly  and  clear!}''  indicate  such  a  purpose/^  and  being  so  intended,  the  mortgagee 
may  waive  his  rights  thereunder.*' 


acquired  possession  was  a  conditional  sale. 
American  Soda  Fountain  Co.  v.  Blue  [Ala.] 
40   So.   218.      See  Estoppel,   5   C.   Ik.   1285. 

7.S,     See  5  C.  L.  575. 

79.  Rudlsell  v.  Jennings  [Ind.  App.]  77  N. 
E.  959,  rehearing  denied,  78  N.  B.  263.  De- 
scription, "Two  Jersey  cows,  tiiree  and  five 
years  old;  three  work  horses,  age  eight  and 
nine  years;  one  farm  wagon,"  sustained.  Id. 
Complaint  held  to  warrant  foreclosure  sale 
of  work  liorses.  Id.  See,  also,  South  Omaha 
Nat.  Bank  v.  Stewart  [Neb.]  106  N.  W.  969. 

Illustrations:  As  between  parties  or  as 
against  one  having  notice  of  mortgage  de- 
scription: "One  bald-faced  mare  five  years 
old,  weight  about  1,400  pounds,  and  one 
black  mare  seven  years  old,  weiglit  1,200 
pounds,  in  possession  of  the  mortgagor,  held 
sufficient.  Longerbeam  v.  Huston  [S.  D.]  105 
N.  W.  743.  Mortgage  on  part  of  herd  of  cat- 
tle held  not  void  between  parties,  though 
there  had  been  no  selection  or  delivery. 
South  Omaha  Nat.  Bank  v.  McGillin  [Neb.] 
108  N.  W.  257. 

SO.  Soutli  Omaha  Nat.  Bank  v.  Stewart 
[Neb.]   106  N.  W.  969. 

81.  South  Omaha  Nat.  Bank  v.  Stewart 
[Neb.]  106  N.  W.  969.  It  is  sufficient  if  it 
contains  enough  to  so  direct  the  mind  of  tlie 
searcher  of  the  record  to  facts  from  which 
he  ■R'as  to  ascertain  tlie  property  with  rea- 
sonable certainty.  Westingliouse  Co.  v.  Mc- 
Grath  [Iowa]  108  N.-  W.  449.  Mortgage  must 
disclose  property  in  existence  which  is  the 
proper  subject  of  contract,  or  give  a  descrip- 
tion by  which  the  tiling  in  contemplation  of 
the  parties  could  be  identified  at  that  time. 
McDavid  v.  Phillips  [Tex.]  15  Tex.  Ct.  Rep. 
962.  94  S.  V\'.  1131,  afg.  15  Tex.  Ct.  Rep.  488, 
94  S.  W.   1129. 

Illustration.s:  Description,  "Fifty  head  of 
registered  Hereford  co\vs  and  heifers;  four 
liead  of  registered  Hereford  bulls — all  located 
on  my  farm  about  fifteen  miles  north  of 
Vernon,  in  Wilbarge  County,  Texas,"  held 
sufficient.  Bank  of  America  v.  Waggoner  [C. 
C.  A.]  143  F.  53.  Mortgage  of  future  earn- 
ings of  threshing  machine.  Description  held 
sufficiently  definite.  Flanders  v.  French  [S. 
D.]  106  N.  W.  54.  A  mortgage  on  "twelve 
acres  of  cotton"  held  insufficient.  Hampton 
v.  State,  124  Ga.  3,  52  S.  B.  19.  In  a  prosecu- 
tion for  fraudulent  sale  by  mortgagor  in 
such  a  mortgage,  held  demurrer  to  indict- 
ment sliould  have  been  sustained.  Id.  As 
against  a  third  person  a  description  as  fol- 
lows:  "Twelve  train  cars,  five  tons  of  train- 


car  rails,  six  liundred  train  car  ties,  one 
thousand  pounds  of  spikes,  five  hundred  min- 
ing timbers,  and  one  tipple,"  held  fatally  in- 
definite. Wood  V.  'West  Pratt  Coal  Co.  [Ala.] 
40  So.  959.  Mortgage  on  specified  number  of 
cattle,  describing  them  by  age  and  brands, 
and  reciting  "the  above  described  stock  are 
in  my  undisputed  possession,  free  from  all 
liens  and  incumbrances,  and  kept  on  my 
premises,"  describing  them  is  not  void  on  its 
face  for  uncertainty  of  description.  South 
Omaha  Nat.  Bank  v.  McGillin  [Neb.]  lOS  N. 
W.  257.  If  it  is  made  to  appear,  however, 
that  such  mortgage  was  in  fact  given  on  a 
part  only  of  a  herd  of  cattle  of  the  same  de- 
scription, it  is  void  as  to  third  persons,  un- 
less there  has  been  a  separation  or  a  deliv- 
ery of  the  cattle  mortgaged  to  the  mo.^t- 
gagee.  Id.  Mortgage,  after  reciting  that 
mortgagors  resided  in  a  certain  county,  de- 
scribed property  as  follows:  "Fifteen  H.  P. 
traction  engine,  Westinghouse  make;  one 
Woods  self-feeder  main  drive  belt  wagon  box 
elevator  tank  pump  and  hose."  Mortgage 
further  provided  that  if  mortgagor  attempted 
to  remove  it  from  "said  county"  tiie  mort- 
gagee might  take  possession,  the  mortgage 
was  signed  by  several  persons,  held  insuffi- 
cient to  impart  constructive  notice  to  subse- 
quent purcliasers.  Westinghouse  Co.  v.  Mc- 
Grath  [Iowa]  108  N.  W.  449.  Mortgage  cov- 
ering succeeding  crop  of  succeeding  years,  it 
being  agreed  that  if  mortgagor  failed  to 
cultivate  described  lands  mortgage  should 
cover  land  cultivated  by  him,  held  void  as  to 
creditors.  McDavid  v.  Phillips  [Tex.]  15  Tex. 
Ct.  Rep.  962,  94  S.  W.  1131,  afg.  15  Tex.  Ct. 
Rep.  488,  94  S.  W.  1129. 

82.  South  Omaha  Nat.  Bank  v.  Stewart 
[Neb.]   106  N.  W.  969. 

83.  As  against  attaching  creditors.  Ot- 
tumwa  Nat.  Bank  v.  Totten,  114  Mo.  App.  97, 
89  S.  W.  65.  The  mortgaged  property  being 
in  tlie  possession  of  the  mortgagee,  a  sliglit 
misdescription  is  not  prejudicial.  Misde- 
scription of  brands  of  cattle.  Beaman  v.  In- 
terstate Nat.  Bank   [Colo.]    85  P.  426. 

84.  See  Ottumwa  Nat.  Bank  v.  Totten,  114 
Mo.  App.   97,  89  S.  W.  65. 

85.  Mortgage  on  herd  of  cattle,  descrip- 
tion: "Those  branded  7X  on  left  side,"  held 
to  include  those  branded  7X  on  left  hip. 
Scott  v.  Llano  County  Bank  [Tex.]  13  Tex. 
Ct.  Rep.  808,  89  S.  W.  749,  rvg.  [Tex.  Civ. 
App.]   85  S.  W.  301. 

86.  First  Nat.  Bank  v.  Mcintosh  &  P.  I  ) 
Stock    &    Commission   Co.    [Kan.]    84    P.    535; 
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•  §3.  Consideration^^ — Like  other  contracts,  a  chattel  mortgage  must  be  sup- 
ported by  a  consideration,^^  and  in  this  connection  an  extension  of  the  tune  for  tli;^ 
payment  of  the  debt,"°  or  a  moral  oldigation.^^  is  sufficient.  A  mortgage  is  security 
only  for  sucli  demands  as  are  in  the  contemplation  of  the  parties  at  the  time,®^  and 
to  secure  future  advances  it  need,  not  specify  any  particular  sum  AA'hich  it  is  to  secure, 
but  it  is  sufficient  if  it  contains  enough  to  show  that  it  is  to  stand  as  security  for 
such  indebtedness  as  may  arise  from  future  dealings  between  the  parties."^  A  mort- 
gage to  cover  future  advances  includes  only  such  as  the  parties  had  in  contempla- 
tion.^' It  cannot  by  subsequent  agreement  be  made  to  cover  advances  not  originally 
conton plated,  unless  such  agreement  amounts  to  a  new  mortgage. ^^  Where  a  chat- 
tel mortgage  is  executed  as  collateral  security  for  a  balance  due  on  a  prior  mort- 
gage, the  prior  mortgage  is  competent  evidence  to  show  the  consideration  for  the 
subsequent  mortgage.'"' 

§  4.  Fraudulent  conrci/anres.^'^ — In  the  al)sence  of  circumstances  raising  a 
liresumption  of  fraud,  a  fraudulent  intent  must  a])pear.^^  A  mortgage  permitting 
the  mortgagor  to  retain  and  sell  the  property  in-  the  ordinary  course  of  trade  ^^  is 


Kastner  v.  Fashion  Livery  Co.  [Ariz.]  85  P. 
120.  Plirase  "aU  the  property  now  used  and 
hereafter  being  used  in  the  business,"  held 
insufficient  to  indicate  such  a  purpose.  Id.  In 
order  that  a  mortgage  securing  a  note  should 
stand  as  security  for  subsequent  debts,  there 
must  be  an  unequivocal  agreement  to  that 
effect.  Greeson  v.  German  Nat.  Bank  [Ark.] 
95  S.  W.  439.  The  lien  does  not  cover  prop- 
erty not  in  esse  or  not  owned  by  the  mort- 
gagor at  the  date  of  the  contract,  unless  it 
is  clear  that  at  such  date  the  parties  antici- 
pated the  acquisition  by  the  grantor  of  the 
very  property  upon  which  the  lien  is  souglit 
to  be  fixed  and  foreclosed,  and  intended  that 
it  should  be  subject  thereto.  Mortgage  upon 
present  and  future  crops  held  not  to  cover 
crops  on  lands  not  owned  or  held  by  him  at 
the  time  of  the  mortgage  and  which  he  did 
not  contemplate  cultivating.  McDavid  v. 
Phillips  [Tex.]  15  Tex.  Ct.  Rep.  962,  94  .S.  W. 
1131,  afg.  15  Tex.  Ct.  Rep.   488,   94  S.  W.  1129. 

87.  Where  a  note  pledged  certain  prop- 
erty as  security,  and  provided  that,  if  the 
note  was  not  paid  and  tlie  property  sold,  the 
payee  might  at  its  election  apply  the  surplus 
over  the  amount  required  to  pay  the  note  to 
any  other  indebtedness.  The  property  was 
sold  by  the  trustee  in  bankruptcy  of  the 
maker  of  the  note  and  the  purchaser  paid 
the  note  and  received  it  from  the  payee 
marked  paid.  Held  the  payee  in  the  note 
waived  any  lien  it  might  have  otherwise 
had  on  the  property  as  security  for  an  in- 
debtedness of  the  maker  contracted  after  the 
note  was  made.  Greeson  v.  German  Nat. 
Bank   [Ark.]    95  S.  W.   439. 

S8.     See  5  C.  L.   576. 

89.  Mortgage  by  married  woman  on  sep- 
arate property  held  supported  by  a  sufficient 
consideration,  it  securing  her  husband's  ob- 
ligation to  pay  the  debt  and  the  mortgagee 
being  given  possession  of  the  property.  Mer- 
cantile Exch.  Bank  v.  Taylor  [Pla.]  41  So.  22. 

90.  Martin  Bros.  &  Co.  v.  Lesan  [Iowa] 
105  N.  W.  996. 

01.  Mortgage  given  to  secure  payment  of 
dormant  and  unenforceable  judgment,  held 
valid.     Brown  v.  Akeson    [Kan.]    86  P.   299. 

92.     Winston  v.  Farrow   [Ala.]    40  So.  53. 
■  93.     Winston   v.    Farrow    [Ala.]    40    So.    53. 


Mortgage  reciting  that  it  was  given  to  se- 
cure a  certain  sum  and  "and  all  other  sums 
due  [the  mortgagee]  prior  to  the  payment 
hereof,"  sums  due  the  mortgagee  at  any  time 
before  the  payment  of  the  particular  debt 
mentioned  will  be  construed  as  v/ithin  the 
terms  and  protection  of  the  mortgage,  but 
debts  accruing-  to  the  mortgagee  after  the 
payment  of  the  particular  debt  are  not 
within    the   provisions  of  the   mortgage.      Id. 

94,  95.  Wright  v.  Voorhees  [Iowa]  108  N. 
W.  758. 

90.     Winston  v.  Farrow   [Ala.]    40  So.  53. 

97.  See  5  C.  L.  576,  also  Fraudulent  Con- 
veyances, 5  C  L.  1556. 

98.  The  fact  that  a  mortgage  is  made  on 
$18,000  worth  of  property,  to  secure  a  debt 
of  $4,400,  is  not  of  itself  sufficient  to  estab- 
lish a  fraudulent  Intent  in  the  execution  of 
the  mortgage.  Mercantile  Exch.  Bank  v. 
Taylor  [Fla.]  41  So.  22.  Mortgage  by  mar- 
ried woman  of  separate  property  held  not 
fraudulent,  it  not  appearing  what  was  the 
extent  of  the  indebtedness  of  the  married 
woman  which  could  be  charged  in  equity 
upon  her  separate  statutory  property,  nor  how 
Wright  v.  Texas  Moline  *Plow  Co.  [Tex.  Civ. 
App.  Div.  617,  93  N.  Y.  S.  460.  Mortgage  giv- 
taken    subject    to    rights   of   first   mortgagee, 

99.  Rev.  St.  1895,  art.  2548,  construed, 
vrright  V.  Texas  Moline  Plow  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  924,  90  S.  W.  905; 
Fleisher  v.  Hinde  [Mo.  App.]  93  S.  W.  1126; 
Fourth  Nat.  Bank  v.  Camden  Lumber  Co.,  142 
F.  257;  Locke  v.  New  England  Brick  Co.  [N. 
H.]  63  A.  178.  Rule  applies  to  a  mortgage 
of  after-acquired  property.  Laws  1901,  p.  554, 
c.  66,  autl-iorizing  a  corporation  to  mortgage 
after-acquired  property,  construed.  Id.  Re- 
cital that  mortgagor  was  doing  a  general 
manufacturing  business  and  that  the  mort- 
gage was  given  to  secure  money  borrowed 
for  the  purposes  of  its  business,  held  not  to 
authorize  mortgagor  to  sell  or  use  property 
and  apply  proceeds  to  its  general  use.  In  re 
Marine  Const.  &  Dry  Dock  Co.  [C.  C.  A.]  144 
F.  649.  "Immediate  possession"  means  as 
soon  as  may  be  with  reasonable  dispatch  un- 
der tlie  circumstances.  B»'Ockhurst  v.  Cox 
[N.  J.  Eq.]   64  A.  182. 
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generally  held  to  l)e  fraudulent  as  to  creditors,  unless  the  gross  proceeds  of  the  sale  ^ 
are  to  be  applied  to  the  payment  of  the  mortgage  debt,-  or  some  prior  lien  on  the 
propert}',^  or  to  the  acquisition  of  property  to  take  the  place  of  that  sold,*  and,  not 
being  expressed,  it  would  seem  that  a  provision  for  an  accounting  might  be  pre- 
sumed." A  mortgage  being  void  as  against  the  mortgagor's  creditors,  the  latter  may 
comv/el  the  mortgagee  to  account  for  the  value  of  the  goods  taken  l>y  liim  under  the 
mortgage,  though  the  goods  were  taken  l^efore  the  credirors  could  enforce  their 
claims." 

§  5.  The  indnnnpui.  Form,  execution,  and  (Iclivrrt/." — In  most  states  the 
mortgagor's  wife  must  sign  mortgages  of  exempt  property,^  and  failing  to  do  so,  a 
ratification  by  her  will  not  be  allowed  to  relate  l)ack  so  as  to  prejudice  the  rights  of 
intervening  creditors,  lienholders,  or  purchasers.''  A  delivery  to  the  party  bene- 
ficially interested  is  sutficient,  at  least  in  ecpiity,  as  between  the  parties. ^"^  In  some 
states  it  must  appear  from  the  mortgage  that  a  full,  true,  perfect,  and  complete  copy 
of  the  mortgage  was  delivered  to  the  mortgagor,^^  and  the  fact  of  such  delivery  being 
stated  in  the  mortgagor's  acknowledgment,  it  is  deemed  prima  facie  evidence  of  such 
delivery.^^  Tlie  facts  being  undisputed,  the  question  of  delivery  becomes  one  of 
law  for  the  court. ^^  Under  laws  of  Arkansas,  omission  of  a  seal  from  a  mortgage 
made  by  a  business  corporation  is  not  fatal  to  its  validity.^*  Mortgage  claims  against 
an  insolvent  corporation  should  be  evidenced,  not  only  by  acts  of  mortgage  signed 
by  the  president,  but  ])y  proof  that  such  otlicer  was  duly  authorized  by  the  board 
of  directors  to  execute  the  instrument. ^^ 

Alteration,  reformation,  and  construction^^ — The  general  riiles  as  to  the  re- 
formation and  alteration  of  instruments  apply. ^'  In  construing  a  mortgage,  the  in- 
tention of  the  parties  as  expressed  in  the  mortgage  governs,  but,  in  ascertaining  that 
intention,  the  situation  of  the  parties  at  the  time  of  the  execution  of  the  mortgage 


1.  Mortgage  of  retail  stock,  mortg'agor  be- 
ing perinitted  to  sell  and  use  surplus  after 
deducting  expenses  of  carrying  on  business 
in  replenishing  stock,  held  void.  Skilton  v. 
Codington  [N.  Y.]  77  N.  E.  790,  rvg.  105  App. 
Div.  617,  93  N.  Y.  S.  460.  -  Mortgagor  being 
authorized  to  sell  and  account  to  mortgagee 
for  such  part  of  the  sale  price  as  represents 
purchase  price  at  which  stock  was  sold  to 
mortgagor  by  mortgagee,  which  price  ap- 
pears only  in  an  inventory  not  filed  nor  at- 
tached to  the  mortgage,  is  void  as  to  credit- 
ors. PfeifCer  v.  Roe,  108  App.  Div.  5  4,  95  N. 
Y.  S.   1014. 

2.  In  re  Marine  Const.  &  Dry  Dock  Co.  [C. 
C.  A.]  144  F.  649;  Pritchard  v.  Hooker,  114 
Mo.  App.  605,  90  S.  W.  415.  Must  account  for 
the  proceeds.  Fleisher  v.  Hinde  [Mo.  App.] 
93  S.  T\''.  1126.  Nor  does  permission  given  tlie 
mortgagor  to  sell  the  mortgaged  chattels, 
the  proceeds  thereof  to  be  applied  in  pay- 
ment of  the  mortgage,  render  the  mortgage 
void,  because  in  such  case  the  proceeds  of 
the  sales  must  be  treated  as  reducing  the 
amount  due  on  the  mortgage,  even  though 
the  mortgagor  should  misapply  them  or  re- 
fuse to  pay  them  to  the  mortgagee.  Skilton 
v.  Codington  [X.  Y.]  77  N.  E.  790,  rvg.  105 
App.  Div.  617,  93  N.  Y.  S.  460.  Mortgage  giv- 
ing mortgagor  right  to  use  and  sell,  provis- 
ion: "proviiled  always  that  the  security  of 
said  bonds  sliall  not  thereby  be  in  any  Tvi.se 
reduced  or  i-iipaired,''  held  insufficient  to 
render  mortgage  valid.  In  re  Marine  Const. 
&  Dry  Dock  Co.   [C.  C.  A.]   144  F.  649. 


3.  In  re  Marine  Const.  &  Dry  Dock  Co. 
[C.  C.  A.]    144  F.   649. 

4.  In  re  Marine  Const.  &  Dry  Dock  Co. 
[C.  C.  A.]  144  F.  649.  New  York  law  consid- 
ered.    In  re  Burnham,  140  F.  926. 

5.  So  held  where  there  was  a  provision, 
requiring  the  mortgagor  "to  keep  the  stock 
up  to  its  present  standard  and  not  permit 
the  same  to  run  down.  Fleisher  v.  Hinde 
[Mo.  App.]  93  S.  W.  1126. 

0.  Pfeiffer  v.  Roe,  108  App.  Div.  54,  95  N. 
Y.  S.   1014. 

7.  See  5  C.  L.   577. 

8,  9.  Nicholson  v.  Aney,  127  Iowa,  278,  103 
N.  W.   201. 

10.  Wells  V.  German  Ins.  Co.,  128  Iowa,  649, 
105  N.  "^V.  123.  Where  mortgage  given  to  se- 
cure indebtedness  to  bank  was  made  out  tc 
the  cashier's  father,  but  was  delivered  to  the 
bank,  held  delivery  was  sufficient.     Id. 

11,  12.  Foss  V.  Van  Wagenen  [S.  D.]  104 
N.   W.   605. 

1.3.  T\^ells  V.  German  Ins.  Co.,  128  Iowa, 
649,  105  N.  W.  123. 

14.  Fourth  Nat.  Bank  v.  Camden  Lumber 
Co.,  142  F.  257. 

15.  In  re  Red  River  Dine,  115  La.  867,  40 
So.  250. 

16.  See  5  C.  L.   578. 

17.  Where  second  mortgage  was  advisedly 
taken  subject  to  rights  of  first  mortgagee, 
held  evidence  being  conflicting  the  court 
would  not  reform  the  mortgage  so  as  to 
make  it  absolutely  subject  to  first  mortgage. 
Nicholson   v.   Aney,   127   Iowa,   278,   103   N.   W. 
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and  the  pin-pose  thereof  may  he  considered  if  the  language  is  ambiguous.^^  So  also, 
a  practical  construction  placed  upon  the  contract  by  the  parties  will  be  followed.^^ 
A  power  to  exchange  does  not  embrace  a  power  to  sell.-"  Express  provisions  of  the 
mortgage  cannot  be  altered  by  parol. -^ 

Rejieival  affidavits.^^ — As  a  general  rule  an  affidavit  by  an  agent  must  swear  to 
the. fact  of  his  agencj.^^  Only  creditors  holding  legal  process  authorizing  a  seizure 
of  the  del:>tor's  property  can  take  advantage  of  the  failure  of  the  holder  of  a  chat- 
tel mortgage  to  strictly  comply  with  the  Xew  York  statute  requiring  statements  in 
renewal  to  be  filed  before  the  expiration  of  each  year.-*  The  Illinois  statute  provid- 
ing for  the  extension  of  chattel  mortgages  for  more  than  one  year  applies  to  mort- 
gages in  force  at  its  passage,-^  and  under  such  statute,  extensions  for  more  than  a 
year  are  ineffective  even  for  a  year  as  against  third  persons.-'' 

§  6.  Filing  or  recording  and  notice  of  title  or  rights.-'' — The  recording  of  a 
cliattcl  mortgage  and  the  effect  thereof  are  governed  by  the  law  of  the  state  where 
the  property  is  situated.-^  Where  a  mortgage  is  executed  upon  personal  property 
between  parties  residing  in  one  state  or  territory  upon  property  there  situated  at  the 
time  of  the  execution  of  the  mortgage  and  it  is  executed,  filed  or  recorded  according 
to  the  laws  of  such  state  or  territory,  so  that  it  becomes  a  valid  lien  upon  the  mort- 
gaged property  in  that  state  or  territory  as  against  creditors  or  purchasers,  and  the 
property  is  afterwards  removed  by  the  mortgagor,  without  the  knowledge  or  consent 
of  the  mortgagee  or  the  holder  of  the  mortgage,  to  another  state  or  territory,  the 
mortgage  remains  a  valid  lien  upon  the  property  which  will  be  enforced  against 
creditors  of  or  purchasers  from  the  mortgagor  by  the  courts  of  the  state  or  territory 
to  which  the  property  has  been  removed,  although  not  filed  in  the  latter  state  or  ter- 
rilorv,  iinless  the  statutes  of  the  latter  require  foreign  mortgages  to  be  filed."®  But 
where  recordation  is  required  to  be  made  in  the  county  where  the  property  is  slt'oated, 
a  recordation  there  made  after  the  removal  of  the  property  to  a  foreign  siate  is  of 


201.      See  Alteration   of  Instruments,   7   C.   L. 

115;  Reformation  of  Instruments,  6  C.  L.  1279. 

IS.     "Winston  v.  Farrow   [Ala.]   40  So.  53. 

19.  Wliere  chattel  mortg-agor  was  to  give 
mortgagee  a  real  estate  mortgage,  and  upon 
the  latter  being  given  on  less  land  than 
agreed  the  chattel  mortgage  was  recognized 
as  an  existing'  liability,  held  real  estate 
mortgage  was  not  in  fact  substituted  for 
chattel  mortgage.  Shaw  v.  Cooke,  97  N.  T.  S. 
235. 

20.  Cooper  V.  McKee    [Ky.]    89   S.   "W.    203. 

21.  That  mortgage  was  to  secure  future 
advances.  Davis  v.  Carlisle  [C.  C.  A.]  142  F. 
106,  rvg.  5  Ind.  T.  83,  82  S.  W.  682. 

23.  See  5  C.  L.   578. 

S3.  Under  Rev.  St.  1898,  §  2315,  providing 
that  a  chattel  mortgage  sliall  cease  to  be 
valid  as  against  creditors,  etc.,  after  the  ex- 
piration of  two  years,  unless  the  mortgagee, 
liis  agent,  or  attorney  shaU  make  and  file  an 
affidavit  setting  forth  the  mortgagee's  inter- 
est in  the  property,  the  affiant  must  swear 
to  the  fact  of  his  agency  for  the  mortgagee 
and  a  mere  averment  describing  him  as  "of 
and  for"  the  mortgagee  is  insufficient.  Chick- 
ering-Chase  Bros.  Co.  v.  White  &  Co.  [Wis.] 
106  N.  W.  797. 

24.  In  re  Burnham,  140  F.  926. 

2.'>,  26.  Aultman  &  T.  Mach.  Co.  v.  Fish, 
120  111.  App.  314. 

27.      See  5  C.  L.  578. 

25.  Oklahoma:  To  be  valid  as  against  ex- 
ecution  creditors,   mortgage   must  be   signed 


by  two  v/ltnesses  and  filed  In  ♦he  '»'*^«e  of 
the  register  of  d?eds  in  the  co'inty  w'i^re 
the  property  at  the  time  is  sit-jated.  Th^vap- 
son  V.  Crosby  [Okl.]  82  P.  S43.  Vnder  S*«8. 
Laws  Okl.  1897,  p.  215,  c.  24,  §  1,  ansen^Jing 
St.  1893,  c.  51,  §  18,  the  tiior-^-jage  must  be 
filed  in  the  county  in  which  the  property 
was  situated  at  the  time  of  the  ?>3i«ciit!on  of 
the  mortgage.  Yund  v.  First  'Sa.t.  ^%»ik 
[Wyo.]   32  P.  6. 

20.  Yund  V.  First  Nat.  Bank  [Wye]  82 
P.  6. 

Xote:  The  majority  of  decisioDS  take  the 
view  tliat  a  chattel  mortgage  validly  exe- 
cuted and  recorded  according  to  the  require- 
ments of  the  state  wliere  made  is  valid  in 
every  state  into  which  the  property  may  be 
brought  against  purchasers  or  attaching 
creditors,  unless  contrary  to  some  rule  of 
statutory  or  common-law  policy.  Parr  v. 
Brady,  37  N.  J.  Law,  201.  A.gainst  this  view 
it  may  be  urged  that  a  recording  statute  can 
have  no  force  outside  of  the  jurisdiction  en- 
acting it  and  that  creditors  of  a  foreign  state 
having  no  access  to  the  record  cannot  be 
charged  with  notice.  See  Snyder  v.  Yates, 
112  Tenn.  309,  79  S.  W.  796.  [But  see  Bank 
V.  Hill,  99  Tenn.  42];  Corbett  v.  Littlefield,  84 
Midi.  30.  The  answer  to  tliis  •would  seem 
to  be  that  since  by  the  statute  of  the  state 
having  jurisdiction  of  the  res  the  chattel 
mortgage  passed  title  good  against  third 
parties,  and  title  should  be  protected  wher- 
ever found. — 18  Harv.  L.  R.  145. 
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no  effect.'"  As  a  general  rule,  except  as  to  between  the  parties  thereto,'^  a  mort- 
gage, so  long  as  it  remains  unrecorded,'-  is  invalid  as  to  subsequent  bona  fide  pur- 
chasers, creditors,  or  lienors,"'  '*  unless  the  mortgagee  takes  possession  of  the  prop- 
erty.'^ The  delivery  required  is  the  same  as  is  required  in  an  absolute  sale  to  pass 
title  as  against  attacking  creditors.'^  In  some  states  a  change  of  possession  is  re- 
quired in  addition  to  recordation.''  The  Xew  Jersey  recording  act  does  not  remove 
the  imputation  of  fraud  which  the  common  law  attaches  to  a  chattel  mortgage  un- 
accompanied by  change  of  possession,  and  while  such  mortgage  may  not  be  void  as 
to  a  purchaser  with  notice,  such  notice  is  not  cliargeable  to  the  purchaser's  creditors.'^ 
It  is  not  essential  that  the  note  secured  be  recorded.'^  There  is  a  conflict  as  to 
whether  the  protection  of  the  statutes  extends  to  simple  contract  creditors.*"  Within 
the  meaning  of  the  recording  acts,  a  purchaser  of  the  mortgaged  property  subject  to 
tlie  mortgage  becomes  a  mortgagor.*^  That  a  creditor  did  not  extend  credit  on  the 
faith  of  property  covered  by  a  prior  mortgage,  which  was  not  recorded  till  after  the 
credit  was  extended,  does  not  make  the  chattel  mortgage  a  valid  lien  as  against  tbe 
creditor.*^    The  recordation  of  the  mortgage  protects  the  mortgagee  as  against  sulj- 


30.  Tund  V.  First  Nat.  Bank  [Wyo.]  82 
P.  6. 

31.  Trustee  of  bankrupt  mortgag-or  is  not 
a  party  to  the  mortg:ag-e.  Clark  v.  "WiUiams, 
190  Mass.  219.  76  X.  E.  723.  Purchase-money 
mortgag-e.  "^'m.  Cameron  &  Co.  v.  Jones 
[Tex.  Civ.  App.]   90  S.  W.  1129. 

32.  Rev.  Laws,  c.  198,  §  1,  construed.  Clark 
V.  Williams,  "190  Mass.  219,  76  N.  E.  723.  Un- 
der Gen.  St.  1901,  §  4244,  there  being  no 
change  in  possession,  an  unrecorded  mort- 
gage is  void  only  while  ■withheld  from  rec- 
ord, and  Tvhenever  recorded  will  from  and 
after  that  time  be  valid.  Youngberg  v. 
Walsh  [Kan.]  83  P.  972.  First  to  receive 
a.nd  record  a  valid  mortgage  is  entitled  to 
priority.  Nicholson  v.  Aney,  127  Iowa,  278, 
103  N.  W.  201.  "Immediate  recording"  means 
as  soon  as  may  be  with  reasonable  dispatch 
under  the  circumstances.  Unexplained  delay 
for  sixteen  days  fatal.  Brockhurst  v.  Cox 
[X.    J.    Eq.]    64  A.    182. 

33.  34.  Code  1896,  §  1009.  Grimmer  v. 
X^olen  [Ala.]  40  So.  97.  One  extending  credit 
to  a  debtor  before  the  recordation  of  the 
mortgage  takes  prior  thereto.  American 
Book  Co.  V.  Baker  [Mo.  App.]  9.3  S.  W.  957. 
Garnishment  lien  held  superior  to  that  of 
unrecorded  mortgage.  Thatcher  v.  Jeffries 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  33,  91  S. 
VA'.  1091.  Subsequent  mortgagee  having  no 
notice  or  knowledge  of  prior  mortgage  at 
time  of  execution  of  his  mortgage  is  not 
liable  to  prior  mortgagee  for  conversion, 
though  he  had  knowledge  of  prior  mortgage 
at  the  time  of  taking  possession.  Grimmer  v. 
N^olen  [Ala.]  40  So.  97.  Pledgee  held  to  have 
prior  lien  over  mortgage  of  which  he  had 
neither  actual  nor  constructive  notice.  Swee- 
ney V.  Taylor  Bros.' [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  696,  92  S.  W.  442.  Registration  is 
constructive  notice  to  subsequent  purchaser 
at  execution  sale.  Howard  v.  Deens,  143  Ala. 
423,  39  So.  343. 

3.'.  Rev.  Laws.  c.  198,  §  1,  construed.  Clark 
V.  Williams.  190  Mas.s.  219,  79  X.  E.  723.  Mis- 
souri law.  First  Nat.  Bank  v.  Connett  [C.  C. 
A.]  142  F.  33.  The  taking  at  immediate  pos- 
session is  made  a  prerequisite  to  the  valida- 
tion of  an  unrecorded  chattel  mortgage.  Five 
months'  delay  held  fatal.  Pryor  v.  Gray  [X. 
J.  Eq.]   62  A.  439. 
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36.  Clark  v.  Williams,  190  Mass.  219.  76 
N.  E.  723.  Where  chattels  were  in  the  pos- 
session of  a  third  person,  mere  delivery  of 
mortgage  without  more  does  not  constitute 
a  constructive  delivery  of  the  property.     Id. 

37.  There  being  no  change  of  possession 
in  a  purchase  of  cattle,  a  mortgage  given  by 
the  buyer  is  not,  even  though  recorded,  con- 
structive notice  to  purchaser  or  subsequent 
incumbrancers  of  the  cattle  covered  thereby. 
Martin  Bros.  &  Co.  v.  Lesan  [Iowa]  105  X.  V\'. 
996. 

38.  Fidelity  Trust  Co.  v.  Staten  Island  Clay 
Co.   [X.  J.  Eq.]   62  A.  441. 

39.  A  note  being  secured  by  a  recorded 
bill  of  sale,  absolute  in  form,  it  is  not  nec- 
essary that  the  note  be  recorded.  Greeson  v. 
German  Xat.  Bank  [Ark.]   95  S.  W.  439. 

40.  Kansas:  "Creditors"  include  only 
those  who  have  some  specific  lien  upon  or 
right  to  the  mortgaged  property  and  do  not 
embrace  mere  general  creditors.  Gen.  St. 
1901,  §  4244,  construed.  Youngberg  v.  Walsh 
[Kan.]  83  P.  972. 

Mis-souri:  A  chattel  mortgage  first  comes 
into  existence,  as  a  mortgage,  as  to  general 
creditors  when  it  is  recorded  or  w^hen  the 
mortgagee  takes  possession.  First  Nat. 
Bank  v.  Connett  [C.  C.  A.]   142  F.  33. 

3«'eTr  York:  Failure  to  record  renders  the 
mortgage  void  as  to  simple  contract  credit- 
ors whose  claims  accrued  prior  to  record- 
ation. [Laws  1897.  p.  536,  c.  418,  §  90]  (Skil- 
ton  V.  Codington  [X.  Y.]  77  X.  E.  790,  rvg. 
105  App.  Div.  617,  93  X.  Y.  S.  460),  though 
such  creditors  may  not  be  entitled  to  attack 
the  mortgage  for  fraud  until  they  have  re- 
duced their  claims  to  judgment  (Id.).  A 
creditor  whose  claim  existed  at  the  time  the 
mortgage  was  given  is,  on  subsequently  ob- 
taining judgment,  entitled  to  attack  the 
mortgage  for  failure  to  record.  Brockhurst 
V.  Cox  [X.  J.  Eq.]   64  A.  182. 

41.  Provision,  providing  that  unrecorded 
mortgage  shall  be  void  as  against  creditors 
of  mortgagor,  construed.  Fidelity  Trust  Co. 
V.  Staten  Island  Clay  Co.  [X.  J.  Eq]  62  A. 
441. 

42.  Wardlaw  v.  Troy  Oil  Mill  [S.  C]  54 
S.  E.  658. 
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Bequent  purcliasevs,  creditors,  or  lienors.*^  Eecordation  not  being  required,  it  is  not 
negligence  not  to  record,  though  an  opportunity  is  afforded  to  so  do.** 

Notice  of  title  or  rights.^^ — Valid  recordation  *•*  of  a  valid  mortgage  *"  is  ecjuiva- 
lent  to  actual  notice.*®  In  most,*'-*  but  not  all,'"'''  states,  actual,  open,  and  notorious 
possession  b}'  the  mortgagee  is  just. as  efficacious  as  filing.  So  also,  Avhere  there  are 
circumstances  sufficient  to  put  one  on  inquiry,  he  is  bound  by  the  facts  which  such 
inquiry  would  have  disclosed."^  The  doctrine  of  caveat  emptor  applies  to  purchasers 
in  open  market.'-  A  chattel  mortgagee  relying  on  actual  notice  has  the  Ijurden  of 
proving  such  notice.''^ 

Where  issue  was  whether  buver  had  notice  of  mortgage,  evidence  of  state- 
ments made  by  the  seller  to  the  l)uyer  at  the  time  of  sale,  sliowing  that  the  tliird 
person  had  a  mortgage  on  the  projierty,  is  admissible,'"'*  while  evidence  r>f  state- 
ments by  the  seller  to  others  not  in  the  presence  of  the  buyer  are  inadmis?il)le.''^ 

Failure  to  renew  by  filing  a  copy  with  statement  of  mortgagee's  present  interest 
does  not  invalidate  between  the  parties  or  as  to  general  creditors."® 

§  7.  Title  and  oirnersliip."'' — The  general  rule,  following  the  common  law,  is 
th.at  the  mortgagee  takes  the  legal  title  subject  to  be  defeated  upon  the  performance 
of  the  conditions,^®  but  the  courts  are  not  all  in  harmony  with  this  rule.-'**  Upon 
default  of  the  mortgagor,  the  legal  title  to  the  mortgaged  chattels  A'ests  absolutely 
in  the  mortgagee,""  and  a  subsequent  tender  of  the  amount  due  does  not  operate  to 
revest  title  in  the  mortgagor,*'^  the  latter's  sole  remedy  being  a  bill  in  equity  to  re- 


43.  Lien  of  duly  recorded  mortgage  is 
superior  to  that  of  a  purchaser  at  execution 
sale  against  the  mortgagor,  under  an  exe- 
cution issued  after  the  registration  of  tlie 
mortgage.  Howard  v.  Deens,  143  Ala.  423, 
39  So.  346.  Recorded  trust  deed  on  crop  to 
be  raised  on  rented  farm  lield  superior  to  a 
subsequent  arrangement  between  the  land- 
lord and  the  mortgagor's  wife,  wliereby  tlie 
rent  contract  was  clianged  without  the  mort- 
gagee's knowledge,  so  tliat  part  of  the  land 
leased  to  the  mortgagor  was  leased  to  his 
wife.  Brown  v.  Matthews  [Miss.]  40  So.  66. 
Chattel  mortgage  being  duly  filed,  rights  of 
assignee  cannot  be  affected  by  any  subse- 
quent act  of  the  mortgagor  or  mortgagee  or 
by  clerk's  failure  to  make  proper  entries  or 
keep  paper  in  its  proper  place.  Texas  law 
considered.  Bank  of  America  v.  V^'aggoner 
[C.    C.    A.]    143    F.    53. 

44.  First  Nat.  Bank  v.  Baird  [C.  C.  A.] 
141  P.  862. 

45.  See   5   C.   L.    580. 

40.  An  unauthorized  registration  of  the 
mortgage  is  not  constructive  notice  of  its 
existence.  So  held  where  affidavit  of  good 
faith  was  not  signed  and  sworn  to  by  mort- 
gagee. Pub.  St.  1901,  c.  140,  §  6,  construed. 
Tisdale  v.  John  H.  Pray  Sons  Co.  [N.  H.]  62 
A.   168. 

47.  Recordation  of  mortgage  executed  by 
married  woman  alone  held  not  constructive 
notice  in  the  absence  of  a  showing  of  facts 
authorizing  its  execution  by  the  wife  alone. 
Sweeney  v.  Taylor  Bros.  [Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.   69*6,  92   S.  W.   442. 

48.  Hirsch  &  Co.  v.  Beverly  [Ga.]  54  S.  E. 
678. 

49.  Beaman  v.  Interstate  Nat.  Bank 
[Colo.]  85  P.  426.  Where  mortgagee  of 
cattle  notified  owner  of  pasture  tliat  cattle 
were  not  to  be  removed  witliout  instructions 
from  the  mortgagee,  held  mortgagee  was  in 
actual  possession.     Id. 


,%0.  Under  a  trust  deed  to  secure  creditors, 
fact  that  trustee  was  in  possession  lield  in- 
sufficient to  protect  him  against  creditors 
of  mortgagor.  Thompson  v.  Crosby  [Okl.] 
82   P.   643. 

51.  Where  mortgagor  was  equally  well 
known  by  two  names,  held  recordation  of 
mortgage  executed  by  him  in  one  name  was 
notice  to  a  subsequent  mortgagee  in  a  mort- 
gage executed  by  the  mortgagor  in  his  other 
name.     Brayton  v.  Beall   [S.  C]   53  S.  E.  641. 

52.  Schmidt  v.  Rankin,  193  Mo.  .254,  91 
S.  W.  78.  One  purchasing  in  tiie  open  mar- 
ket cattle  mortgaged  bj^  an  instrument  duly 
recorded,  and  describing  the  cattle  only  by 
brand  and  location  in  a  certain  pasture, 
takes  subject  to  the  mortgage,  though  there 
were  otlier  cattle  having  tlie  same  brand  in 
existence  at  tlie  time  tlie  mortgage  was  exe- 
cuted, and  tlie  mortgagee  took  no  steps  to 
liave  the  mortgaged  cattle  furtlier  branded. 
Id.  The  fact  tliat  a  purchaser  of  horses  sub- 
ject to  a  chattel  mortgage  bought  them  at 
a  sale  stable  does  not  add  anything  to  his 
title.      Cooper   v.   McKee    [Ky.]    89    S.    W.    203. 

53.  Code  1897,  §  2906,  construed.  Martin 
Bros.    &   Co.   v.   Lesan    [Iowa]    105   N.   W.    996. 

54.  55.     Ard  v.  Crittenden  [Ala.]  39  So.  675. 

56.  In    re    Cutting,    145    F.    388. 

57.  See  5  C.  L.  580. 

58.  Gore  v.  Glover,  97  N.  Y.  S.  969;  Schaf- 
fer  V.    Castle    [Ind.   T.]    91    S.   W.    S5. 

59.  In  Oklahoma  a  chattel  mortgage  does 
not  convey  title  to  the  mortgaged  property, 
but  only  creates  a  lien  thereon.  Litz  v. 
Exchange    Bank    [Okl.]    83    P.    790. 

60.  Schaffer  v.  Castle  [In  "i.  T.]  91  S.  T\^ 
35;  Cartier  v.  Pabst  Brewing  Co.,  98  N.  Y. 
S.  516. 

61.  Most  of  the  states  hoM  that  a  tender 
after  default  and  possession  by  the  mort- 
gagee is  not  sufficient  to  divest  title.  Schaf- 
fer V.  Castle    [Ind.  T.]    91  S.  W.  35. 
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deem.*'-  tlioiidi  tliis  rule  does  not  ajiply  in  those  states  where  tlio  le^-al "title  does  not 
])ass  to  the  niortgap-ee.**^  Where  a  cluutel  mortgage  creates  uo  lien  npon  after- 
ac(}nired  property,  it  may  contain  an  executory  contract  that  title  to  such  after- 
acqnired  proj)erty  shall  pass  to  the  mortgagee,  and  where  a  mortgage  contains  snch 
a  provision,  title  passes  to  the  mortgagee  when  the  after-acqitired  property  is  deliv- 
ered to  him  by  the  mortgagor,  and  not  until  snch  delivery  is  made.''*  As  a  general 
rule  the  mortgagee  takes  the  same  and  no  better  title  than  the  mortgagor  had,''"''  and 
takes  subject  to  prior  liens  of  which  he  had  notice  or  knowledge.'^'' 

§  8.  Riglit  of  possession.'^'' — In  order  to  protect  his  rights  after  default,  mort- 
gagee must  take  actual  possession  of  the  property."^  A  provision  authorizing  the 
mortgagee  to  take  possession  of  the  mortgaged  property  on  condition  broken  suffi- 
ciently empowers  the  mortgagee  to  enter  the  mortgagor's  premises  and  take  the 
property,  providing  that  he  does  so  without  committing  a  breach  of  the  peace,'''"  and 
he  may,  under  such  a  provision,  upon  condition  broken,  lawfully  enter  the  mort- 
gagor's home,  although  he  has  been  forbidden  so  to  do,  and  remove  the  propeity, 
providing  no  resistance  is  made  and  the  entrv  is  peaceable,""  but.  in  order  to  render 
the  entry  and  taking  unlawful,  it  is  not  necessary  that  physical  force  be  used.'^  A 
mortgagee  taking  possession  of  the  property  under  a  stipulation  making  it  lawful 
for  him  to  do  so  when  he  shall  deem  the  security  unsafe  must  show  that  he  acted 
in  good  faith  where  that  fact  is  in  issue.'-  The  mortgagor  voluntarily  surrendering 
possession  to  the  mortgagee,  taking  a  receipt  reciting  that  the  chattels  were  taken 
for  storage,  cannot  obtain  repossession  withotit  tendering  the  amount  of  the  indebt- 
edness in  an  equitable  action."^  It  is  very  generally  held  that  where  a  mortgagor  of 
a  chattel  has  been  left  and  continues  in  the  possession  and  control  of  the  chattel,  and 
has  done  nothing  to  question  or  jeopardize  the  mortgagee's  right,  a  demand  is  nec- 
essary before  an  action  to  recover  the  property  can  be  mamtained  at  the  mortgagor's 
expense.'*  This  right  to  a  demand,  however,  may  1)e  waived  or  forfeited,  and  is  not 
required  where  defendant  has  acted  inconsistent  with  the  mortgagee's  rights  or  by 
his  actions  shown  that  a  demand  would  be  futile.'"'  While  property  acquired  after 
a  mortgage  is  delivered  does  not  pass  to  the  mortgagee  as  against  attaching  creditors 
and  subsequent  vendees  and  mortgagees,  yet  a  provision  in  a  mortgage  that  it  shall 
cover  after-acquired  goods  operates  as  an  executory  agreement  that  such  goods  shall 
be  holden  by  the  mortgagee  as  security,  v.'hen  acquired  by  the  mortgagor,  and  tlie 
mortgagee  may  take  possession  before  tlie  rights  of  third  persons  intervene.'" 

62.  Pchaffer    v.    Castle    [Ind.    T.]    91    S.    W.     againgt  the  protest  of  mortgag-or's  wife,  held 
35.  an  unla\vful  trespass.      Bordeaux  v.  Hartman 

63.  In     Oklahoma     a     mortgagor     has    the     Furniture    &    Carpet    Co.,    115    Mo.    App.    556, 
right  to  pay  the  indebtedness  secured  by  the  ^  91   S.   "W.    1020. 

mortgage  and  extinguish  the  lien  at  any  j  72.  Oppenheimer  v.  Moore.  107  App.  Div. 
time  before  the  property  is  sold  by  the  301,  95  X.  Y.  S.  138.  That  the  proprietor  of 
mortgagee.  Litz  v.  Exchange  Bank  [Okl.]  a  lodging  house  is  about  to  be  ejected  for 
83   P.    790.  nonpayment  of  rent  warrants  the  mortgagee 

64.  Netzorg    v.     National     Supply     Co.,     7    of  his   furniture   in   deeming  himself  unsafe. 
Ohio  C.  C.    (X.   S.)    461.  j  Slyfield  v.  V^'illard   [Wash.]    86   P.   392. 

65.  Bourland   v.    McKnight    &   Bro.    [Ark.]  '       -^      j^^   L^,pj^  ^,    Archer  Mfg.   Co.,   97   X.   T. 
96    S.    TV.    179.  j;    li'26.      And  ccnsequentlv.   one  of  which   the 

68.     See    post,     §     9.    Liens    and    Priorities,     municinal    court    of    Xew    York    City    has    no 

67.     See  5  C.  L.  oSO.  jurisdiction.      Id. 

«8.     Mortgage    evidenced    by    bills    of    sale!  ^.    ^^    53    g 

duly     recorded.       After     default,     mortgagee  ]  „_  ■■ 

took    possession    of    room    containing    mort-      "•       °-  ,  ^„    ,    _, 

gaged  goods,  paid  rent,  etc..  held  in  actual  |  '5.  Smith  &  Co.  v.  French  [X.  C]  00  .s.  1^. 
possession.  Sloan  v.  Xational  Surety  Co.,  97  :  ^"5.  So  held  where  mortgagee  told  mort- 
N    Y    S    561  gagor    he    would    have    to    have    some    money 

69,'   70,     Bordeaux    v.    Hartman    Furniture  !  or   the    property   and    the   mortgagor   replied. 


&  Carpet  Co.,  115  Mo.  App.  556,  91  S.  W.  1020. 

71.     Where   mortgagor   torbade   mortgagee 

.to   enter,   but  latter   did   so   while   mortgagor 


"If  you  get  it  you  will  have  to  get  it  by  the 
law."     Id. 

76.     WaFseiman    v.    McDonnell,    190    Mass. 


was     absent      and      removed      the      property     326,    7  6   X'.    E.    959. 
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§  0.  Liens  and  priorities;  waiver  J'' — Except  as  between  the  parties  and  as 
against  general  creditors,'^  tlie  lien  of  a  mortgage  upon  after-acquired  property  dates 
from  the  taking  of  possession  by  the  mortgagee.'^  A  mortgage  on  part  of  a  herd 
of  cattle  of  the  same  kind  and  description  gives  the  mortgagee  the  right  of  selec- 
tion,^*^ and,  when  he  has  exercised  that  right,  the  lien  of  the  mortgage  attaches  and 
will  prevail  over  all 'after-acquired  interests  in  the  mortgaged  property.^^  When  two 
mortgages  are  executed  on  parts  of  the  same  herd  of  cattle,  the  mortgagees  have  an 
equal  right  of  selection,  and  the  one  first  exercising  that  right  is  entitled  to  the  pos- 
session of  the  cattle  so  selected  by  him  to  the  exclusion  of  the  rights  of  the  other,  if 
need  be.^"  If,  however,  the  mortgagee  in  such  mortgage  transfers  the  same  to  a 
third  party,  and  afterwards  takes  a  second  mortgage  on  the  same  description  of  prop- 
erty, he  takes  his  right  of  selection  subject  to  the  right  so  transferred  to  the  first 
assignee. '^^ 

Duration  of  the  mortgage  lien.^* — Where  the  mortgaged  property  remains  in 
the  possession  of  the  mortgagor,  the  latter  cannot  destroy  the  mortgagee's  lien,  as 
between  themselves,  by  attaching  the  mortgaged  property  to  real  estate.^^  In  some 
states  the  duration  of  the  mortgage  lien  is  limited  by  statute.^*^ 

Confiding  liens.^^ — The  mortgagee  takes  subject  to  liens  given  priority  by  law- 
find  of  Mhich  he  has  notice  or  knowledge.^*  The  lien  of  a  purchase-money  mortgage 
given  by  a  tenant  on  property  taken  onto  the  leased  premises  is  prior  to  the  land- 
lord's lien  for  subsequently  accruing  rent.*''  The  mortgagor  being  permitted  to  retain 
possession  and  use  the  chattels,  authority  is  irap'i  ,'dly  conferred  upon  him  to  have 
necessary  repairs  done  upon  the  chattels,^"  and  li.e  lien  of  an  artificer  for  repairs 


77.     See    5    C.   L.   581. 

7H.  The  mere  fact  that  a  person  is  a 
creditor  is  not  enough.  He  must  have  a 
claim  upon  the  goods  before  the  mortgagee 
takes  possession,  either  by  attachment  or  by 
a  seizure  upon  an  execution.  Wasserman  v. 
McDonnell,   190   Mass.  326,   76  N.  E.   959. 

79.  Under  the  law  of  Ohio.  In  re  Nat. 
Valve  Co.,  140  F.  679;  First  Nat.  Bank  v. 
Mcintosh  &  Peters  Live  Stock  Com.  Co. 
[Kan.]   84  P.   535. 

80,  81,  82.  S3.  South  Omaha  Nat.  Bank  v. 
McGillin    [Neb.]    108  N.  W.  257. 

S.4.     See   5   C.   L.   581. 

^■.■>.  Wm.  Cameron  &  Co.  v.  Jones  [Tex. 
Civ.  App.]   90  S.  M'.  1129. 

SG.  Under  Civ.  Code,  §  3865-3867,  as 
against  creditors  of  the  mortgagor,  the  time 
fixed  in  an  extension  affidavit  for  the  matur- 
ity of  the  debt,  as  required  by  §  3866,  makes 
the  utmost  limit  for  the  operation  of  the 
mortgage  lien,  and  the  mortgagee  is  not  en- 
titled to  60  days  thereafter  in  which  to  fore- 
close. Rosenbaum  Bros.  &  Co.  v.  Ryan  Bros. 
Cattle   Co.    [Mont.]    84   P.    1120. 

87.     See   5   C.   L.   581. 

.SS.  Landlord's  lien  or  the  lien  of  a  seller 
under  a  contract  to  sell,  the  contract  pro- 
viding that  if  the  buyer  defaulted  he  should 
be  deemed  a  tenant,  held  superior  to  lien  of 
mortgagee  on  crops  of  tenant,  the  mortgage 
being  given  to  secure  advances  of  supplies 
made  during  the  tenancy.  Bedford  v.  Gar- 
trell  [Miss.]  40  So.  801.  The  fact  that  the 
mortgaged  property  was  in  the  possession  of 
a  third  person  at  the  time  of  tlie  execution 
of  the  mortgage  renders  mortgage  lien  in- 
ferior to  such  possessor's  rights.  VV^ood  v. 
"V\'est  Pratt  Coal  Co.  [Ala.]  40  So.  959.  Mort- 
gagee  takes  subject   to   rights  of  pledgee   in 


possession.  Ottumwa  Nat.  Bank  v.  Totten, 
114  Mo.  App.  97,  89  S.  ^V.  65.  Rights  of 
pledgee  not  In  possession  are  subordinate 
to  those  of  a  subsequent  mortgagee.  Cotton 
V.  Arnold  [Mo.  App.]  95  S.  W.  280.  See 
Pledges,  6  C.  L.  1065.  Where  defendant  pur- 
chased a  portion  of  a  cotton  crop  covered 
by  a  chattel  mortgage,  and  the  cotton  pur- 
chased was  evidenced  by  warehouse  receipts 
issued  to  the  mortgagor,  such  receipts  and 
tlie  registration  thereof  were  sufficient  to 
charge  defendant  with  notice  that  the  cotton 
had  been  raised  by  the  mortgagor  and  his 
tenants,  and  was  subject  to  the  lien.  D.  P. 
Haynes  &  Bro.  v.  Gray  [Ala.]  41  So.  615. 
Mortgagee  held  to  take  subject  to  condition- 
al vendor's  rights.  Rev.  St.  1899.  §  3412, 
construed,  and  words  "good  faith"  held  not 
to  apply  to  subsequent  chat'el  mortgagees. 
Gilbert  Book  Co.  v.  Sheridan,  114  Mo.  App. 
332,  89  S.  W.  555.  When,  under  a  mortgage 
providing  for  future  advances,  but  leaving 
it  optional  with  the  mortgagee  whether  he 
shall  make  them,  they  are  made  after  he  has 
been  advised  that  a  subsequent  mortgage 
lias  been  given  upon  the  property,  his  lien 
for  such  advances  will  be  postponed  to  that 
of  the  junior  incumbrance.  Davis  v.  Carlisle 
[C.  C.  A.]  142  F.  106.  rvg.  5  Ind.  T.  83,  82  S. 
W.  682.  Evidence  held  sufficient  to  show 
that  mortgagees  had  actual  notice  of  prior 
lien.  Agne  v.  Skewis-Moen  Co.  [Minn.]  107 
N.  W.  415.  Evidence  held  sufficient  to  show 
that  mortgage  lien  was  superior  to  that  of 
defendant.  Bank  of  America  v.  Waggoner 
[C.  C.  A.]  143  F.  53.  Mortgage  lien  held 
superior  to  that  of  subsequent  purchaser. 
Rose   &   Co.   V.   Woods    [Ala.]    39   So.    581. 

8».     Arnold    v.    Hewitt,    128    Iowa    671,    104 
N.  W.  843. 
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done  under  employment  bv  the  mortgagor  will  have  priority  over  the  lien  of  the 
mortgage,  although  the  latter  be  duly  recorded.''^  Where  a  mortgage  is  taken  sub- 
ject to  any  rights  of  a  first  mortgagee,  and  the  first  mortgage  is  invalid,  the  second 
mortgagee  is  not  estopped  from  asserting  its  validity.®-  In  a  dispute  between  two 
mortgagees,  the  statements  and  recitals  in  one  of  the  mortgages  are  not  binding  upon 
the  holder  of  the  other,  nor  admissible  in  evidence  against  hini.®^  In  order  to  in- 
voke the  equitable  doctrine  of  marshalling  assets,  a  junior  mortgagee's,  or  those 
claiming  under  him,  hands  must  be  clean.''* 

Waiver.^^ — A  mortgagee  consentmg  to  a  sale  by  the  mortgagor,  the  purchaser 
takes  the  mortgage  divested  of  the  lien  of  the  mortgage,®*'  also  the  mortgagee  cannot 
be  heard  to  claim  a  lien  on  the  proceeds,®"  consequently,  there  being  no  lien,  a  third 
party  who  has  received  and  applied  the  proceeds  of  such  sale,  acting  in  good  faith 
and  in  the  ordinary  course  of  business,  will  be  protected.®^  A  mortgagee  does  not 
waive  his  lic»i  wliere  he  consents  to  a  sale  of  the  mortgaged  property  subject  to  the 
mortgage,®®  but  a  mortgagee  authorizing  a  sale  by  the  mortgagor  upon  the  condition 
that  the  mortgagor  turn  the  proceeds  ever  to  him,  a  purchaser,  having  no  knowledge 
of  the  conditions,  is  not  responsible  if  they  are  not  complied  with.^  Where  the  mort- 
gage has  been  filed,  a  purchaser  of  the  property  with  laiowledge  of  the  mortgage  and 
who  agrees  to  pay  the  mortgage  debt  is  liable  therefor.^  A  mortgagee  consenting  to 
the  removal  of  chattels  from  the  state  where  the  mortgage  was  execttted  and  recorded, 
and  where  the  chattels  were  situated,  waives  his  mortgage  lien  as  against  subsequent 
lienors.^  Mere  acceptance  by  the  mortgagee  of  property  other  than  that  mortgaged 
and  crediting  the  same  at  an  agreed  price  on  the  mortgage  does  not  show  an  agree- 
ment to  release  the  mortgaged  property.*  The  mortgagee  may  by  an  agreement 
l)ased  upon  a  consideration  waive  his  lien,^  and  such  an  agreement  being  executed, 
the  mortgagee  cannot  repudiate  it.^  In  California  the  lien  of  a  mortgage  on  a  grow- 
ing crop  ceases  on  the  removal  of  the  crop  from  the  land  on  which  it  grew,  unless  the 
removal  is  tortious.'^  The  mortgage  lien  being  lost,  the  mortgagee  has  no  more  claim 
upon  the  property  than  a  general  creditor.^ 


no,  91.     Ruppert  v.  Zang-   [N.  J.  Law]    62  A. 

998. 

'Vole:  The  distinction  between  the  com- 
mon-law lien  for  repairs  and  a  statutory  or 
conventional  lien  for  agistment  or  the  like 
is  pointed  out  in  Sullivan  v.  Clifton,  55  N.  J. 
I^aw  324,  26  A.  964,  39  Am.  St.  Rep.  652,  20 
Ij.  R.  a.  719. — From  Ruppert  v.  Zang  [N.  J. 
Law]    62   A.    998. 

32.  Nicholson  v.  Aney,  127  Iowa,  278,  103 
X.  W.  201. 

93.  Judy   V.   Buck    [Kan.]    82   P.   1104. 

94.  Purchaser  at  junior  mortgage  sale 
having  actual  knowledge  of  prior  mortgage, 
and  that  junior  mortgagee  obtained  posses- 
sion by  fraud  anil  deceit,  held  not  entitled 
to  invoke  doctrine.  Youngberg  v.  Walsh 
[Kan.]    83    P.    972. 

95.  See   5   C.   L.   581. 

96.  Farmer  v.  Graettinger  [Iowa]  107  N. 
W.  170.  Mortgage  on  cattle.  Held  request 
that  two  notes  of  mortgagor,  one  of  which 
was  secured  by  mortgage,  be  sent  for  collec- 
tion, that  mortgagor  w^as  going  to  ship  his 
cattle  about  a  certain  date  and  would  then 
pay  the  notes,  held  not  sufficient  to  charge 
holder  of  mortgage  that  cattle  to  be  shipped 
were  those   covered   by   the   mortgage.     Id. 

97.  9S.  Farmer  v.  Graettinger  [Iowa]  107 
N.  W.   170. 

99.  Trabue  v.  W^ade  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.    591,    95   S.   W.   616. 


1.  Tucker  v.  Mann,  124  Ga.  1003,  53  S.  B. 
504. 

2.  Trabue  v.  "Wade  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.    591,   95   S.   W.   616. 

3.  As  against  laborer's  lien  claimants. 
Jones  V.  Northern  Pacific  Fish  &  Oil  Co. 
[Wash.]    84    P.    1122. 

4.  Brannen  v.  Harris  [Ala.]  39  So.  721. 
Where  a  mortgagee  accepted  property  from 
the  mortgagor  and  credited  the  same  at  an 
agreed  price  on  the  mortgage,  proof  that  a 
third  person,  who  had  delivered  the  property 
to  the  mortgagor  in  a  trade  for  the  mort- 
gaged chattel,  informed  the  mortgagee  that 
if  he  would  turn  over  the  property  to  him 
he  would  surrender  the  mortgaged  chattel 
and  that  the  mortgagee  refused,  did  not 
show  an  agreement  to  relea.ge  the  mortgaged 
chattel  or  to  hold  the  property  accepted  in 
lieu   thereof.     Id. 

5.  Agreement  between  mortgagee  of 
house  and  lienor  on  oxen  to  transfer  their 
liens,  etc.,  held  inutual  promises  were  a  suffi- 
cient consideration.  Holden  &  Martin  v.  Gil- 
feather    [Vt.]    63  A.   144. 

6.  Executed  agreement  as  to  waiver  of 
conflicting  claims  held  not  affected  by  at- 
tempted repudiation  by  one  of  the  parties. 
Holden  v.  Gilfeather   [Vt.]    63  A.  144. 

7.  Gates  v.  Quong  [Cal.  App.]  85  P.  662. 
Removal  by  virtue  of  a  sale  by  a  landlord 
under  a  power  in  a  lease  made  part  of  the 
mortgage   is  not  tortious.     Id. 
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§  10.  Disposal  and  iise  of  the  propcrtu  bij  the  mortgagor.^ — A  provision  in  a 
morigage  of  a  stock  of  goods  that  the  mortgagor  might,  until  condition  hrolcen,  "use 
and  enjoy"  the  same  does  not  import  permission  to  sell  at  retail  without  leave,  par- 
ticularly ^vliere  a  further  provision  prohibits  sale  or  removal.^'*  Permission  to  the 
mortgagor  to  sell  in  the  ordinary  course  of  retail  trade  does  not  of  itself  invalidate 
the  mortgage  as  to  subsequent  creditors  but  is  evidence  of  fraud. ^^  Sale  of  part  of 
])ro])erty  by  mortgagor  does  not  invalidate  mortgage,  unless  it  appears  that  such 
sale  was  for  the  benefit  of  the  mortgagor  and  was  permitted  by  the  mortgagee.'- 
The  making  of  a  Avritten  contract,  wherein  the  mortgagor  agrees  to  sell  and  deliver 
the  mortgaged  cliattels  at  a  future  time,  and  in  which  the  mortgage  is  contemplated 
and  the  payment  or  satisfaction  thereof  provided,  is  neither  maluui  in  se  nor  maluui 
in  prohibitum.^"  A  person  receiving  the  proceeds  of  a  wrongful  sale  of  mortgaged 
chattels  is  guilty  of  conversion,  though  he  acted  in  good  faith,^*  and  the  holder  of 
the  mortgage  is  not  barred  from  proceeding  against  him  by  receiving  and  retaining 
a  part  of  such  proceeds.^^  In  a  prosecution  against  a  mortgagor  for  selling  the 
mortgaged  property,  the  defendant  may  show  the  illegality  of  the  mortgage.^*' 

§  11,  Assignment  of  the  mortgage}'^ — An  assignment  of  the  debt  carries  the 
mortgage  with  it,^^  but  does  not  constitute  the  transferee  the  owner  of  the  mort- 
gaged  property.^"  A  second  mortgagee  assigning  his  mortgage  to  the  first  mortgagee 
for  foreclosure,  both  mortgages  to  be  paid  from  the  proceeds  of  the  sale,  the  second 
mortgagee  has  the  right  to  a  judicial  sale  before  he  can  be  deprived  of  his  security 
Avithout  payment  of  the  amount  due  him,^**  and  the  first  mortgagee  selling  the  prop- 
erty and  taking  notes  and  mortgages  for  part  of  the  purchase  price,  he  is  responsible 
to  the  second  mortgagee  for  money  had  and  received,-^  and,  as  against  him,  is  es- 
topped from  saving  that  such  notes  and  mortgages  were  not  money .-^  An  assignee 
takes  only  the  rights  of  his  assignor,^-''  and  to  be  protected  must  notify  the  mort- 
gagor of  the  assignment.-*  An  equitable  assignee  has  the  right  to  use  the  name  of 
tbe  holder  of  the  legal  title  to  enforce  the  mortgage  at  law.^^  An  equitable  assignee 
obtaining  possession  of  the  mortgaged  property  from  the  holder  of  the  legal  title 
can  set  up  as  a  defense  to  an  action  of  detinue  by  the  mortgagor  the  outstanding 
legal  title  with  which  it  connected  itself.-**  The  statutes  of  Wyoming  do  not  reqiiire 
the  recordation  of  an  assignment  in  order  that  it  may  be  valid  against  subsequent 
])urehasers  or  incumbrancers.-^ 


SE.  Attaching  creditor  held  entitled  to 
priority.  Gates  v.  Quong  [Cal.  App.]  85  P. 
60?. 

!».  See  5  C.  L.  582.  As  a  fraudulent  con- 
ve>-ance   see   ante,    §    4. 

10,  11.  First  Nat.  Bank  v.  Stewart  [N.  M.] 
86    P.    622. 

12.  In   re   Cutting,    145   F.   .SSS. 

13.  Morris  v.  Persing  [Neb.l  107  N.  W. 
218. 

14.  1."!.  Farmer  v.  Graettinger  [Iowa]  107 
N.  W.  170. 

16.  May  show  tliat  although  fair  on  its 
face,  was  void  by  reason  of  being  based  in 
part  upon  a  consideration  made  illegal  by 
the  anti-trust  statute.  State  v.  Wilson 
[Kan.]    84    P.    737. 

17.  See   5   C.   L.    582. 

15.  An  indorsement  of  unma,tured  nego- 
tiable notes,  secured  by  a  dul.v  recorded 
mortgage,  carries  the  mortgage  with  it, 
tliough  no  assignment  is  made.  First  Nat. 
Bank  v.  Baird  [C.  C.  A.]  141  F.  862.  The  as- 
signment of  a  note  secured  by  a  mortgage 
operates   as   an    equitable   assignment   of   tlie 


mortgage.  Dumas  v.  People's  Bank  [Ala.] 
40  So.  964.  Transfer  of  notes  secured  passes 
interest  in  mortgage  without  formal  assign- 
ment thereof.  Chamilesfe  v.  Globe  ^'torage 
&   Carpet   Cleaning   Co.,    98    N.    Y.    S.    511. 

19.  Roche  V.  Dale  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.   832,   95   S.  W.   1100. 

20,  21,  22.  Wagner  v.  Wedell  [Cal.  App.] 
85   P.    126. 

23.  Mortgage  on  part  of  herd  of  cattle, 
right  to  make  selection.  South  Omalia  Nat. 
Bank  V.  McGillin  [Neb.]  108  N.  W.  257. 
Under  a  statute  providing  that  a  mortgage 
given  to  secure  notes  wliich  do  not  on  the 
face  show  the  fact  of  such  security  is  ab- 
solutely void,  tlie  assignee  of  such  a  mort- 
gage acquires  no  rights  by  taking  posses- 
sion under  it  as  against  mortgagor's  as- 
signee in  bankruptcy.  In  re  Birck  &  Co. 
[C.  C.  A.]    142  F.   438. 

24.  Farmer  v.  Graettinger  [Iowa]  107 
N.    W.    170. 

25.  26.  Dumas  v.  People's  Bank  [Ala.] 
40    So.    964. 

27.     First    Nat.    Bank    v.    Baird    [C,    C.    A.] 
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§  12.  Pai/tnent  and  discliar <je.-^ — As  a  general  rule,  a  mortgagee  seizing  the 
property  and  failing  to  properly  conduct  the  sale,  it  operates  as  a  satisfaction  of  the 
del)t.  hut  if  only  a  portion  of  the  property  is  seized,  the  mortgagor  is  only  entitled 
to  credit  on  tlie  mortgage  deht  to  the  proportion  in  value  that  the  property  taken 
bears  to  tlie  entire  property  mortgaged.^'"'  The  general  rule  above  mentioned  does  not 
apply,  however,  where  the  mortgagee  purchases  tlie  property  under  a  written  consent 
of  the  mortgagor.-''*'  The  mortgagor  tendering  the  amount  due,  he  has  a  right  to 
demand  surrender  of  tlie  note  and  mortgage,  but  the  mortgagee  has  a  reasonable 
time  in  which  to  procure  them,  and,  where  the  mortgagor  tlien  gives  notice  that  lie 
will  not  pay.  it  is  unnecessary  for  the  mortgagee  to  proceed  further.^^  Whetlier  a 
chattel  mortgage  given  in  renewal  or  substitution  of  a  prior  chattel  mortgage  op- 
erates as  a  payment  and  satisfaction  of  the  prior  mortgage  is  a  question  of  fact  de- 
pending on  the  intention  of  the  parties. ''-  A  prior  mortgage  having  been  extin- 
guished l)y  payment  by  a  suljsecpient  mortgagee,  tlie  latter  is  not  entitled  to  be 
subrogated  to  the  rights  of  the  prior  mortgagee.^"  Where  a  mortgage. given  partly 
to  secure  future  advances  is,  as  to  stich  advances,  subordinate  to  another  mortgage, 
payments  made  by  the  mortgagor  shoidd  be  applied  on  the  indebtedness  superior  to 
the  secoiid  mortgage.^* 

§  13.  Redcmption.^^ — After  default,  neither  the  mortgagor  nor  any  of  his 
creditors  can  maintain  an  action  at  law  against  the  mortgagor.'"  All  that  remains 
in  them  is  a  mere  naked  equity  of  redemption  which  can  only  be  enforced  in  an 
e(iiiital)le  action."^  In  order  to  avail  themselves  of  this  right  they  must  allege  and 
prove  that  they  were  willing  and  able  to  pay  such  amount,  or  else  must  prove  facts 
warranting  a  direction  of  such  payment  as  a  condition  of  redemption,^'*  or  that  the 
mortgagee  had  by  his  own  act  so  dealt  with  the  property  that  it  cannot  be  restored,"''' 
in  wliich  case  a  personal  judgment  might  be  directed  against  him  for  the  difference 
between  the  amount  due  and  its  value.***  All  the  authorities  agree  that  a  mortgagor 
cannot,  through  any  device,  bargain  away  his  right  of  redemption  at  the  time  of 
giving  the  mortgage,*^  and  Avhile  a  mortgagor  may  release  his  equity  of  redemption 
to  the  mortgagee  by  a  subsequent  agreement,  yet  the  cotirts  view  such  agreements! 
with  disfavor,  and,  if  it  appear  that  the  mortgagee  has  taken  advantage  of  the  ne- 
cessities of  the  mortgagor,  or  that  the  consideration  is  grossly  inadequate,  the  release 
may  be  disregarded  and  the  original  relation  held  to  contintie.*-  In  an  action  to  re- 
deeui  corporate  stock  the  burden  was  on  defendants  to  account  for  dividends  paid 


111  F.  SB2.  Payment  to  mortg-agee  without 
demanding"    notes,     held     no     protection.'     Id. 

28.     See   5   C.   L.    582. 

3».     Green   v.   Scruggs    [S.   C]    5.3  S.   E.   612. 

30.  Civ.  Code  1902,  §  3004,  construed. 
Workingmen's  Bldg.  &  Loan  Ass'n  v.  Ep- 
stin  [S.  C]  53  S.  E.  952.  A  receipt  exe- 
cuted by  the  mortgagor  acknowledging  pay- 
ment of  a  certain  sum  by  tlic  mortgagee  on 
account  of  the  purchase  of  mortgaged  stock 
as  per  inventory,  held  a  sufficient  consent  in 
writing    to    such    a    sale.     Id. 

••Jl.  Spears  v.  Fields,  72  S.  C.  395,  52  S. 
E.    44. 

.H2.  Daniel  Bros.  v.  Jordan  [Ala.]  40  So. 
940.  Evidence  held  insufficient  to  show  that 
mortgage  on  other  chattels  w^as  taken  in 
satisfaction  of  other  mortgage.  Holden  v. 
Gilfeather    [Vt.]    63  A.   144. 

:«.  Nifholson  v.  Aney,  127  Iowa,  278,  10." 
N.  W.   201. 


34.  Davis  v.  Carlisle  [C.  C.  A.]  142  F.  106, 
rvg-.    5    Ind.    T.    83,    82    S.    W.    682. 

35.  See   5   C.    L.   583. 

36.  37,    3S,    39.     Cartier    v.    Pabst  "Brewing 

Co.,   98   N.    Y.    S.   516. 

40.  Cartier  v.  Pabst  Brewing-  Co.,  98  N. 
Y.  S.  516.  Where  mortgagee  purchased  at 
foreclosure  sale  for  less  than  value  of  prop- 
erty, held  personal  judgment  against  mort- 
gagee and  in  favor  of  a  judgment  creditor  of 
the  mortgagor  for  the  difference  between  the 
amount  of  the  mortgage  indebtedness  and 
the  value  of  the  property  was  unwarranted. 
Id. 

41.  Collins  V.  Denny  Clay  Co.,  41  Wash. 
136,   82   P.    1012. 

42.  Collins  v.  Denny  Clay  Co.,  41  Wash. 
136,  82  P.  1012.  Where  stock  worth  $27,800 
was  given  in  satisfaction  of  an  indebtedness 
of  $3,500.  and  only  four  months  wSLS  allowed 
for  redemption,  held  right  of  redemption 
was   not   lost.      Id. 
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on  the  stock  after  the  transfer,  and  to  establish  any  disbursements  made  on  accouut 
of  it.''^ 

§  14.  Enforcement,  foreclosure,  sale.** — In  the  absence  of  a  waiver  by  tbe 
mortgagor,  the  mortgagee  taking  possession  by  virtue  of  a.  power  of  sale,  public  no- 
tice of  the  sale  is  generally  required,^^  and  the  fact  tbat  at  the  time  of  the  sale  the 
chattels  are  in  the  hands  of  a  receiver  does  not  authorize  a  sale  by  him  without  such 
notice.*"  The  taking  and  sale  under  statutes  requiring  such  notice  means  a  liostile 
"taking  by  virtue  of  the  right  to  dispossess  the  mortgagor  of  his  possession  and  prop- 
erty under  the  power  given  in  the  mortgage.'*'^  Such  statutes  when  providing  for  a 
forfeiture,  if  not  observed,  should  be  strictly  construed.'*^  Failure  of  the  mortgagee 
to  sell  within  a  reasonable  time,'*'*  and  negligence  in  caring  for  the  property  while 
in  possession,^"  does  not  constitute  conversion  but  merely  renders  him  liable  for  such 
damages  as  result  therefrom,  but  all  parties  acquiescing  in  the  failure  to  sell  for  a 
reasonable  time  and  the  mortgagee  finally  selling,  he  is  only  liable  for  the  amount 
received  at  such  sale.^^  The  mortgagee  is  not  required  to  sell  the  mortgaged  goods  at 
the  place  of  seizure.^^  A  sale  by  the  mortgagee  on  credit  does  not  constitute  a  con- 
version,-"^^  but  only  renders  him  accountable  to  the  mortgagor  on  the  same  basis  as 
if  he  had  received  cash.^*  A  sale  under  a  power  of  sale  is  not  invalidated  as  against 
a  purchaser  for  value  by  an  irregularity  in  the  execution  of  the  power. '^^     A  valid 


43.  CoUins  v.  Denny  Clay  Co.,  41  "Wash. 
136,   82  P.  1012. 

44.  See    5    C.    L.    584. 

45.  Rev.  St.  1898,  §  2316a,  construed. 
Bekkedal  v.  Johnson  [Wis.]  107  N.  W.  5. 
Answer  aHeging  sale  without  public  notice 
held  to  state  a  defense,  it  not  showing-  that 
the  mortgagor  had  waived  the  requirement. 
Id.  Rev.  St.  1898,  §  2316a,  construed,  and 
held  that  clause  as  to  selling  without  notice 
was  not  limited  to  five  day  period.  Id. 
That  the  clause  authorizing  a  recovery  of 
$25  as  liquidated  damages  relates  only  to 
sales  made  within  five  days  after  taking 
possession  without  the  mortgagor's  consent. 
Id. 

46.  Bekkedal  v.  Johnson  [Wis.]  107  N. 
W.   5. 

47.  Voluntary  delivery  by  mortgagor  to 
mortgagee  is  not  a  "taking"  within  the 
meaning  of  Laws  1903,  p.  172,  c.  122.  Ham- 
mel    V.    Cairnes    [Wis.]    107    N.    W.    1089. 

48.  Laws  1903,  p.  172,  c.  122,  so  construed. 
Hammel   v.    Cairnes    [Wis.]    107    N.    W.    1089. 

49.  Croze  v.  St.  Mary's  Canal  Mineral 
Land  Co.  [Mich.]  13  Det.  Leg.  N.  47,  107  N. 
W.   92. 

50.  Croze  v.  St.  Mary's  Canal  Mineral 
Land  Co.  [Mich.]  13  Det.  Leg.  N.  47,  107  N. 
W.    92. 

Evidence  of  damages;  Where  loars  cov- 
ered by  a  mortgage  were  mingled  with  logs 
belonging  to  another,  and  there  was  no  evi- 
dence by  which  it  could  be  determined  what 
portion  of  the  logs,  which  were  permitted  by 
the  mortgage  to  remain  on  the  railways 
until  tliey  deteriorated  in  value,  were  not 
covered  by  the  mortgage,  and  no  evidence  as 
to  tlie  amount  of  certain  liens  which  existed 
thereon,  the  mortgagor's  assignee  was  not 
entitled  to  recover  for  such  alleged  deterio- 
ration. Croze  V.  St.  Mary's  Canal  Mineral 
Land  Co.  [Mich.]  13  Det.  Leg.  N.  47,  107  N. 
W.   92. 

51.  "In  the  absence  of  fraud  or  bad  faith, 
when     the    holder    of    a    chattel     mortgage. 


after  default,  takes  possession  of  the  mort- 
gaged property,  and  without  any  demand 
for  an  earlier  sale  from  the  mortgagor  or 
subsequent  mortgagee,  but  with  the  appar- 
ent acquiescence  of  all  parties  interested, 
holds  it  for  several  months  and  then  sells 
it  in  accordance  with  the  provisions  of  the 
mortgage,  he  is  accountable  for  the  amount 
received  therefor  at  such  sale,  and  is  jiot 
accountable  for  the  market  value  of  the 
property  when  taken  if  such  price  should 
prove  to  be  greater  than  the  price  obtained." 
Harrison  Nat.  Bank  v.  Leslie  [Kan.]  83  P. 
984. 

Note:  The  above  is  copied  from  the  sylla- 
bus and  is  written  by  the  court,  the  opinion 
however  shows  that  there  was  no  allega- 
tion in  the  answer  that  the  property  was 
held  an  unreasonable  time,  no  allegation  of 
fraud  or  bad  faith  in  holding  it  and  no  al- 
legation that  the  mortgagor,  or  subsequent 
mortgagee,  ever  demanded  an  earlier  sale 
under  Gen.  St.  1901,  §  4253.  The  court  says: 
"If  defendant"  [the  subsequent  mortgagee], 
"desired  an  earlier  sale,  he  could  have  paid 
the  debt  and  liave  been  subrogated  to  all 
the  rights  of  the  plaintiff  under  the  mort- 
gage, including  possession  of  the  property." 
— See  Harrison  Nat.  Bank  v.  Leslie  [Kan.] 
83    P.    984. 

52.  Where  mortgaged  logs  were  mingled 
with  logs  belonging  to  another,  and  it  would 
have  been  impossible  to  have  sorted  the 
logs  at  the  place  of  seizure,  held  the  mort- 
gagee was  not  guilty  of  conversion  in  re- 
moving the  logs  to  a  lake  in  the  direction 
of  the  market  for  tne  purpose  of  sorting 
and  selling  them.  Croze  v.  St.  Mary's  Canal 
Mineral  Land  Co.  [Mich.]  13  Det.  Leg.  N. 
47,    107    N.    W.    92. 

53,  54.  Croze  v.  St.  Mary's  Canal  Mineral 
Land  Co.  [Mich.]  13  Det.  Leg.  N.  47,  107  N. 
W.   92. 

55.  Wasserman  v.  McDonnell,  190  Mass. 
326,    76   N.   E.    959. 
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sale  being  had,  the  mortgagor  is  only  entitled  to  be  credited  with  the  net  proceeds 
thereof.^"  In  some  states,  the  filing  of  an  affidavit  ^'  or  notice  of  foreclosure  '®  is 
required.  Statutes  concerning  fraudulent  conveyances  do  not  apply  to  sales  under 
a  power  in  the  mortgage.^^  After  default  the  mortgagee  may  bring  replevin  instead 
of  foreclosing.*'" 

The  legal  remedy  being  inadequate  one  may  foreclose  in  equity,"^  and  while  one 
of  the  recognized  limitations  iipon  equitable  jurisdiction  in  such  actions  is  that  there 
can  be  no  litigation  of  title  pararaonnt  or  hostile  to  the  mortgage,"-  still  there  may 
be  instances  in  which  the  very  question  to  be  decided  is  wliether  the  rights  of  a  de- 
fendant are  superior  or  subordinate  to  those  of  the  mortgagee,  and  in  such  cases  a 
court  of  equity  must  logically  have  the  right  to  decide  the  question  upon  which  its 
jurisdiction  depends.''''^  In  some  states,  foreclosure  must  be  by  suit  in  a  court  of  rec- 
ord."* The  legal  title  remaiaing  in  the  mortgagor,  the  mortgagee  upon  the  mort- 
gagor's death,  if  he  has  reasonable  grounds  to  apprehend,  and  in  good  faith  believes, 
that  the  security  is  about  to  be  lost  or  materially  impaired,  has  a  right  to  take  pos- 
session of  the  property  for  the  purpose  of  preserving  it,  but  has  no  right  to  sell  or 
alienate  the  same  until  a  special  or  general  administrator  has  been  appointed  M'hose 
duty  it  is  to  protect  the  interests  and  rights  of  the  estate."^  In  a  suit  to  enforce  the 
mortgage,  the  mortgage  should  be  copied  in  the  petition  or  the  effect  of  the  instru- 
ment should  be  set  out  as  in  the  case  of  a  note.""  As  against  a  demurrer  not  directed 
against  this  point,  it  is  sufficient  if  the  bill  alleges  by  inference  merelv  that  the 
property  was  within  the  jurisdiction  of  the  court  at  the  commencement  of  the  suit."^ 
The  mortgagor's  ownership  of  the  property  must  be  proved."^  In  Florida,  where 
the  answer  sets  up  a  failure  of  consideration,  the  burden  of  proving  the  considera- 


56.  Where  in  detinue  by  a  mortgagee 
in  a  mortgage  providing  for  "liolding,  re- 
covery and  selling"  tlie  mortgaged  property, 
as  well  as  for  attorney's  fees,  it  ■was  show^n 
tliat  tlie  mortgaged  property  not  sued  for 
liad  been  sold  and  applied  to  the  debt,  the 
mortgagor  w^as  entitled  only  to  be  credited 
with  the  net  proceeds  of  the  sale,  under  the 
statutory  suggestion  as  provided  by  Code 
1S96,  §  1477.  McDaniel  v.  Sullivan  [Ala.] 
39   So.    355. 

57.  Laws  1903,  p.  172,  c.  122,  requiring 
person  conducting  sale  to  file  in  clerk's  office 
an  affidavit  containing  a  description  of  the 
property,  the  date  of  sale,  etc.,  held  not 
retroactive.  Bekkedal  v.  Johnson  [Wis.]  107 
N.  W.  5;  Hammel  v.  Cairnes  [Wis.]  107  N. 
W.    1089. 

58.  Rev.  Laws  c.  198,  §§  4-7,  requiring  a 
recordation  of  the  notice  of  foreclosure,  has 
no  relation  to  a  foreclosure  under  a  power 
of  sale  in  the  mortgage.  Wasserman  v.  Mc- 
Donnell, 190  Mass.  326,  76  N.  E.  959. 

59.  St.  1903,  p.  389,  c.  415,  prohibiting  the 
sale  of  merchandise  in  bulk  in  fraud  of 
creditors,  has  no  application  to  a  sale  of  a 
stock  of  goods  under  a  duly  recorded  mort- 
gage of  the  stock  given  for  a  valuable  con- 
sideration and  free  from  fr.aud.  Wasserman 
v.    McDonnell,    190    Mass.    326,    76    N.    E.    959. 

60.  Municipal  Court  Act  Larws  1902,  p. 
1533,  c.  580,  §  139,  does  not  prohibit  this 
proceeding.  Fidelity  Loan  Ass'n  v.  Connol- 
ly,   95    N.    Y.    S.    576. 

61.  62.  Lembeck  &  B.  Eagle  Brewing  Co. 
V.    Sexton    [N.    Y.]    77    N.    E.    38. 

63.  Lembeck  &  B.  Eagle  Brewing  Co.  v. 
Sexton  [N.  Y.]  77  N.  E.  38.  Where  alleged 
hostile   title  was   not   in   fact  so,   and  claim- 


ant claimed  that  part  of  the  chattels  claimed 
by  the  mortgagee  was  delivered  to  him  after 
the  mortgage  was  executed,  held,  in  view 
of  the  evidence,  complaint  should  not  have 
been  dismissed  absolutely;  new  trial  order- 
ed.    Id. 

64.  Rev.  St.  Ohio  §  4155-1,  requiring  chat- 
tel mortgages  on  household  goods,  wearing 
apparel,  or  mechanics'  tools,  to  be  foreclosed 
by  suit  in  a  court  of  record,  does  not  apply 
where  such  property  included  in  a  mortgage 
is  insignificant  in  amount  as  compared  with 
the  value  of  other  property  included  there- 
in. In  re  Chadwick,  140  F.  674.  The  bene- 
fits of  §  4155-1  of  the  Revised  Statutes,  reg- 
ulating procedure  in  the  foreclosure  of  a 
chattel  mortgage  on  the  necessary  house- 
hold goods,  wearing  apparel,  and  mechanics', 
tools  of  any  person  or  family,  are  not  limited 
to  married  persons  or  heads  of  families. 
Economy  Bldg.  &  Loan  Co.  v.  Newman,  3 
Ohio  C.  C.  (N.  S.)  213.  Household  goods 
formerly  used  by  the  owner,  but  temporarily 
stored  by  him  Avith  the  intention  of  resum- 
ing their  use  within  a  reasonable  time,  do 
not  lose  their  character  as  necessary  house- 
hold goods  witliin  the  purview  of  §  4155-1 
of    the    Revised    Statutes.     Id. 

65.  Litz  V.  Exchange  Bank  [Okl.]  83  P. 
790.  If  he  sells  the  property  he  is  liable 
under  Wilson's  Rev.  &  Am.  St.  Okl.  1903,  for 
double    the    value    of    the    property.     Id. 

66.  Cooper  v.   McKee    [Ky.]    89   S.   W.   203. 

67.  Tyler    v.    Toph     [Fla.]     40    So.    624. 

68.  Proof  of  a  sheep  owners  customary 
crop  and  brand  is  prima  facie  sufficient  of 
his  ownership  of  sheep  bearing  the  same 
and  described  thereby  in  the  mortgage. 
Manti    City    Sav.    Bank    v.    Peterson    [Utah] 
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lion  is  on  tlie  complainant  in  the  bill."''  Under  Arizona  practice  a  mortgagee  may, 
in  a  foreclosure  suit.  Join  as  party  defendant  a  grantee  of  the  mortgagor,  who  has 
assumed  payment  of  the  mortgage  debt,  and  recover  a  deficiency  judgment  against 
him.'^**  In  many  states  a  stipulation  for  attorney's  fees  for  foreclosure  is  invalid,'^ 
and  even  in  those  states,  where  such  a  provision  is  valid,  it  cannot  be  taken  advantage 
of  bv  a  mortgagee  whose  own  neglect  has  rendered  foreclosure  necessary.'^-  A  find- 
ing of  the  execution  of  "a  mortgage  of  the  personal  property  described  in  the  com- 
plaint" sufficiently  indicates  that  the  mortgage  referred  to  is  the  one  alleged. ■^•"  The 
mortgagor  cannot  complain  of  an  indefinite  description  of  the  mortgaged  property 
in  findings  which  follow  the  mortgage.'*  Where  in  foreclosure  proceedings  the  jury 
find  in  favor  of  the  mortgagee  without  specifically  stating  the  amount  of  the  debt 
secured  l)y  the  mortgage,  but  the  uncontradicted  evidence  showed  such  debt,  the 
court  may  render  judgment  for  that  amoitnt.'^  A  claimant  interposing  in  fi.  fa. 
based  on  foreclosure  proceedings  has  the  burden  of  establishing  an  affirmative  plea 
that  the  property  had  been  freed  from  the  mortgage  lien.'^*^  Where  property  con- 
ditionally sold  is  merged  in  mortgaged  property,  and  on  foreclosure  the  conditional 
vendor,  intervening,  was  allowed  the  amonnt  of  the  .purchase  price,  payment  of  the 
mortgage  del)t  will  not,  as  against  such  intervenor,  stay  foreclosttre  sale.'" 

Where  equitable,  the  foreclosure  of  a  mortgage  will  be  restrained/®  and,  the  facts 
warranting  the  relief,  it  may  be  granted,  though  the  bill  fails  to  contain  specific  al- 
legations of  fraud.'"  The  mortgagee  dying  ])rior  to  the  foreclosure  of  the  mortgage, 
the  appointment  of  an  administrator  or  executor  is  not  necessary  to  the  maintenance 
of  a  suit  to  restrain  such  foreclosure,*"  and  the  mortgagee's  heirs  are  the  only  nec- 
essary and  proper  parties  to  such  suit."^ 

A  mortgas'ee  seizing  the  property  and  refusing  to  return  it  or  foreclose  is  guilty 
of  conversion.^-  There  is  a  line  of  autborities  holding  that  if  a  chattel  mortgage 
is  irregularly  foreclosed  in  good  faith  and  the  property  sold  to  another  than  the 
mortgagee,  the  mortgagor  may  treat  the  transaction  as  a  conversion  of  the  property 
by  the  mortgagee  and  sue  accordingly,  and  in  sucli  case  the  measure  of  damages  is 
the  difference  between  the  value  of  the  property  at  the  time  of  the  conversion  and  the 


S6  p.  414.  Evidence  held  sufficient  to  iden- 
tify sheep  described  in  the  mortgage  by  crop 
and   brand.     Id. 

«9.  Foreclosure  suit  in  chancery.  Brax- 
ton V.  Liddon  [Fla.]  38  So.  717.  In  such  a 
case  judgment  for  complainant  on  the  plead- 
ing's    is     erroneous.      Id. 

70.  Kastner  v.  Fasliion  Livery  Co.  [Ariz.] 
So  P.  120.  following  Johns  v.  Wilson.  6  Ariz. 
125,  53  P.  583  same  case,  afd.  180  U.  S.  440, 
45    Law.    Ed.    613. 

71.  Act  Ohio  1902,  construed.  In  re  Chad- 
wick,    140    F.    674. 

72.  The  failure  of  the  mortgagee  to  ren- 
der an  account  being  the  reason  for  the 
mortgagor's  failure  to  pay,  the  mortgagee 
cannot  take  advantage  of  a  provision  in  the 
mortgage  providing  for  an  attorney's  fee  In 
case  of  foreclosure.  Peebles  v.  Yates  [Miss.] 
40   So.   996. 

73.  Brenneke  v.  Smallman  [Cal.  App.]  83 
P.   302. 

74.  Finding,  describing  property  in  lan- 
guage of  mortgage,  sustained.  Brenneke  v. 
Smallman   [Cal.  App.]   83  P.   302. 

".'.  RochL^  V.  Dale  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.   832,   95   S.   W.   1100. 

76.  Hirsch  &  Co.  v.  Beverly  TGa.]  54  S. 
E.    678. 


77.  Washington  Trust  Co.  v.  Morse  Iron 
Works   &    Dry   Dock   Co..    100   N.   Y.    S.    254. 

78.  Wliere,  in  a  suit  to  restrain  foreclos- 
ure of  a  mortgage,  complainants  offered  to 
paj'  whatever  might  be  found  due,  if  any- 
thing remained  unpaid  after  the  account  was 
restated,  and  tlie  bill  charged  that  it  was 
impossible  for  complainants  to  make  any 
further  tender  because  they  did  not  kno^v 
wliat  amount  was  due,  resulting  from  de- 
fendant's willful  refusal  to  render  a  state- 
ment of  the  account,  no  further  tender  was 
necessary  to  entitle  complainants  to  an  in- 
junction. Peebles  v.  Yates  [Miss.]  40  So. 
996. 

79.  Where  a  bill  to  restrain  foreclosure 
of  a  mortgage  charged  that  defendants  were 
undertaking  to  enforce  the  same  and  to  sell 
the  property  embraced  therein  for  an  amount 
largely  in  excess  of  what  was  due  thereon, 
and  for  an  unlawful  and  usurious  debt,  com- 
plainants were  entitled  to  an  injunction 
without  a  specific  allegation  of  fraud. 
Peebles    v.    Yates    [Miss.]    40    So.    996. 

SO,  81.     Peebles  v.  Yates   [Miss.]   40  So.  996. 

82.  Finding  of  conversion  held  supported 
by  evidence  that  mortgagee,  after  taking 
possession  of  the  property,  refused  to  return 
it  to  the  mortgagor  or  to  foreclose  his  mort- 
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ainnunr  of  the  mortirage  debt.-''  However,  in  those  states  where  statutes  have 
chaiiiivd  tlie  coimnon-hiw  rule  and  substituted  for  the  general  issue  an  answer  whieh 
must  contain  a  general  or  specific  denial  of  the  material  allegations  of  the  complaint 
intended  to  be  controverted,  and  a  statement  of  any  new  matter  constituting  a  defense 
or  connterclaim,  the  mortgagee  cannot  invoke  this  rule  unless  he  pleads  the  amount 
due  on  the  mortgage  in  mitigation  of  damages.**  In  Georgia,  in  an  affidavit  of  ille- 
gality to  the  foreclosure  of  a  chattel  mortgage,  the  mortgagor  may  avail  himself  of 
llie  defense  of  recoupment,  but  he  cannot  plead  set-off  in  such  a  pleading,  nor  can 
he  have  the  foreclosure  enjoined  in  order  to  avail  himself  of  a  set-off  in  equity,  plaint- 
iff being  neither  insolvent  nor  a  nonresident. -"^ 

Lender  the  statutes  of  inost  states,  it  a]jpearing  that  defendant  is  personally  liable 
for  the  mortgage  debt,  personal  judgment  should  be  entered  against  him,  the  court 
having  jurisdiction  to  enter  such  a  judgment.**'  In  Arizona  such  a  personal  judg- 
ment may  be  rendered  under  a  prayer  for  foreclostire  and  such  further  relief  as  may 
be  meet  and  proper  in  the  premises.®'  A  mortgagor  promising  in  the  instrument  that 
if  the  property  fails  to  satisfy  the  debt  he  will  pay  the  deficiency,  it  constitutes  sucli 
an  assumption  of  a  personal  obligation  on  his  part  as  will  stipport  an  action  against 
him  for  the  amount  of  such  deficiency.**  A  linding  that  "defendant  assumed  the 
mortgage"  is  to  be  construed  as  meaning  that  defendant  assumed  payment  of  the 
mortgage.*'  In  an  action  for  a  deficiency  judgment,  the  mortgage  having  been  given 
to  secure  the  payment  of  an  unenforceable  judgment,  such  judgment  may  be  looked 
to  for  the  purpose  of  ascertaining  the  amount  of  the  indebtedness  so  assumed.^**  The 
defense  in  an  action  to  recover  a  deficiency  judgment,  that  it  was  understood  at  the 
time  of  the  execution  of  the  mortgage  that  it  was  to  have  no  effect,  is  one  at  common 
law.31 

§  15.  Rrmrdies  as  hetireen  the  parties.^" — In  the  Code  states  a  mortgagor  may 
counterclaim  for  the  conversion  of  the  goods  by  the  mortgagee  when  sued  upon  the 
note  secured  by  the  mortgage. ^^  x\n  accounting  for  any  excess  in  the  value  of  the 
|)roperty  o^■er  the  amount  of  the  debt  may  be  had  in  an  action  by  the  mortgagee  to 
recover  possession  of  the  property."*  In  Ohio,  where  a  mortgagor  in  possession  dies, 
and  his  administrator  proceeds  to  administer  the  property  in  accordance  with  the 
statute  regulating  the  administration  of  estates,  the  mortgagee  cannot  maintain 
an  action  of  replevin  against  the  administrator  for  the  possession  of  the  mortgaged 
property,  even  though  the  condition  in  the  mortgage  was  broken  at  the  time  of  the 
death  of  the  mortgagor.  In  such  case  his  interest  in  the  property,  under  his  mort- 
gage, is  transferred  to  the  fund  arising  from  the  sale  by  the  administrator.^^  In 
Alabama,  in  detinue  by  a  mortgagee,  the  court,  in  ascertaining  the  amount  due,  can 

sage,    but    used    the    property    as    his    own.         91.     Does     not     call     for     the     exercise     of 


Hanson    v.    Skogrnan    [N.    D.]    105    X.    'W.    90. 

.v3.     See  Springer  v.  Jenkins   [Or.]  84  P.  17^ 
and  cases  cited. 

S4.     Springer    v.    Jenkins    [Or.]     84    P.    479. 


equitable     jurisdiction.     Koehler     &     Co. 
Duggan,    96   X.    Y.    S.    1025. 

92.  See    5    C.    L.    585. 

93.  So  held  under  Rev.  Codes  1899,   §  5274, 


Such    a   defense    is    in    effect    a   plea    of   con-  [  subd.    1,    authorizing   the    use    of   a   cause   of 
fession    and    avoidance.     Id.  j  action,    arising    out    of    the    transaction    set 

85.     Arnold  v.   Carter    [Ga.]    54   S.  E.   177.       i  forth   in   the  complaint  as  tlie  foundation  of 
8«5.     Rev.   St.    1901,    §§    3275,   3277,   and   1428,  \  plaintiffs    claim,    as    a    counterclaim.      Han- 
considered.     Kastner    v.    Fashion    Livery    Co.  j  son  v.  Skogrnan   [X.  D.]  105  N.  W.  90. 
[Ariz.]   85  P.  120.      In  the  absence  of  a  show-         94.      Smith    &    Co.    v.    French    [X.    C]    53    S. 


ing    of    personal    liability    a    personal    judg- 
ment would   be  without   the   issues.      Id. 

87.  Kastner  v.  Fashion  Livery  Co.    [Ariz.] 
85    P.    120. 

88.  Brown    v.    Akeson     [Kan.]     86    P.    299. 


E.  435.  Such  an  issue  held  tendered  by 
an  answer  admitting  plaintiff's  right  to 
possession  under  a  mortg-age  to  secure  a 
debt  of  $150,  but  stated  that  the  property 
seized  was  worth  $700,  and  that  it  had  been 


89.  Kastner  v.  Fashion  Livery  Co.   [Ariz.]  j  converted    and    wasted    by    plaintiff.     Id. 

5   P.    120.  95.     Linghler  v.  Kraft,  3  Ohio  X.  P.   (N.  S.) 

90.  Brown    v.    Akeson    [Kan.]    86    P.    299.  I  653. 
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only  consider  the  amount  due  on  the  mortgage  on  which  the  action  is  based  and  can- 
not include  a  debt  not  due  on  a  separate  instrument.""  In  such  an  action  the  de- 
fendant cannot  recover  an  affirmative  judgment  against  the  mortgagee."' 

§  16.  Remedies  against  third  persons.^^ — The  mortgagor  and  mortgagee  may 
join  in  maintaining  an  action  of  replevin.""  In  replevin  by  mortgagee  the  burden 
is  on  liini  to  show  that  mortgagor  had  title  to  mortgaged  propert}^^  and  that  the 
]n-operty  bought  by  defendant  was  covered  by  the  mortgage ;  -  and  also  plaintiff  has 
the  further  Inirden  of  furnishing  the  jury  with  evidence  of  facts  from  which  the 
jury  may  determine  the  exact  quantity  of  the  property,  covered  by  the  mortgage, 
that  defendant  purchased.^  The  petition  or  complaint  should  show  that  at  the  time 
of  the  execution  of  the  mortgage  the  mortgagor  was  the  o^vner  of  the  chattels.*  Any 
person  who  converts  mortgaged  property  to  his  own  use,  with  actual  or  constructive 
notice  of  the  lien,  is  liable  to  the  mortgagee  ^  in  an  action  on  the  case."  In  a  suit 
))y  the  mortgagee  for  conversion,  the  burden  is  upon  plaintiff  to  establish  the  facts 
constituting  his  cause  of  action,  including  the  wrongfulness  of  defendant's  posses- 
sion of  the  property,^  and  that  the  mortgaged  property  was  in  fact  taken.^  The 
mortgage  authorizing  the  mortgagor  to  sell,  the  mere  fact  that  a  third  person  is  in 
possession  of  the  property  claiming  ownership  does  not  show  that  his  possession  is 
wrongful,  in  the  absence  of  proof  that  he  did  not  acquire  possession  from  the  mort- 
gagor or  his  vendee."  In  an  action  by  a  mortgagee,  or  those  claiming  under  him. 
for  a  conversion  of  the  chattels,  the  defendant  being  a  stranger  to  the  title,  the 
plaintiff  may  recover  the  full  value  of  the  property.^"  Where  a  chattel  mortgagee 
obtained  possession  of  the  mortgaged  chattels  in  detinue  against  a  third  person,  to 
which  suit  the  mortgagor  became  a  party  as  claimant,  the  mortgagee  was  not  a  tres- 
passer in  possession  as  against  the  holder  of  a  subsequent  chattel  mortgage  on  the 
property.^^    The  evidence  must  sufficiently  identify  the  property.^^    A  judgment  re- 


9S.     McDaniel  v.  Sullivan  [Ala.]  39  So.  355. 

J>7.  Under  Code  1896,  §  1478,  defendant  in 
detinue  by  a  mortgagee  in  a  purchase-money 
mortgage  may  set  up  breacli  of  warranty  in 
the  sale  or  false  representations  made  by 
the  mortgagee  which  induced  defendant  to 
buy  for  the  purpose  of  defeating  the  action, 
but  lie  cannot  ask  for  judgment  against  the 
mortgagee.  McDaniel  v.  Sullivan  [Ala.]  39 
So.   355. 

98.  See   5   C.   L.    586. 

99.  Longerbeam  v.  Huston  [S.  D.]  105  N. 
W.  743. 

1.  Martin  Bros.  &  Co.  v.  Lesan  [Iowa]  105 
N.   -W.  996. 

2,3.  Schmidt  v.  Rankin,  193  Mo.  254,  91  S. 
W.   78. 

4.  A  petition  in  replevin  by  a  mortgagee, 
alleging  that  at  the  time  of  the  wrongful 
taking  plaintiff,  by  virtue  of  a  chattel  mort- 
gage, was  in  possession  and  was  the  abso- 
lute owner  and  lawfully  entitled  to  the  pos- 
session   of    the    chattels,    sufficiently    shows 

•that  the  mortgagor  at  the  time  of  the  exe- 
cution of  the  mortgage  was  the  owner  of 
the  chattels.  Cotton  v.  Arnold  [Mo.  App  ] 
95    S.    W.    280. 

5.  Haynes  v.  Gray  [Ala.]  41  So.  615.  An 
indemnitor  is  liable  to  a  mortgagee  as  for  a 
conversion  where  the  mortgaged  chattels  in 
the  possession  of  tlie  mortgagee  are  levied 
on  and  sold  under  execution  against  the 
mortgagor,  the  sheriff  requiring  an  indem- 
nity bond  before  he  would  make  the  levy 
and  another  before  he  would  make  the  sale. 
Sloan  V.  National  Surety  Co.,  97  N.  Y.  S.  561. 


"Where  mortgagor's  landlord  participated  in 
sale  of  mortgaged  property  and  testified 
that  he  considered  the  mortgagor's  chattels 
practically  his  own,  that  he  controlled  them, 
and  that  he  considered  he  had  a  right  to 
hold  them  and  would  not  permit  them  to 
be  sold  without  his  consent,  the  landlord 
was  liable  for  the  conversion  of  the  chattels, 
though  he  applied  the  proceeds  to  a  debt 
owing  him  by  the  mortgagor,  Roche  v. 
Dale  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  832, 
95   S.   "W.   1100. 

6.  Haynes  v.  Gray  &  Co.   [Ala.]   41  So.  615. 

7.  Pritchard  v.  Hooker,  115  Mo.  App.  605. 
90  S.   W.   415. 

8.  Haynes  v.  Gray  &  Co.   [Ala.]  41  So.  615. 

9.  Pritchard  v.  Hooker,  115  Mo.  App.  605, 
90  S.  W.  415. 

10.  Jones  V.  Minnesota  &  M  R  Co 
[Minn.]  106  N.  W.  1048;  Agne  v.  Skewis- 
Moen  Co.    [Minn.]    107  N.   W.   415. 

Kote:  If  the  action  is  against  the  mort- 
gagor or  those  claiming  under  him,  the  re- 
covery is  limited  to  the  amount  due  on  the 
mortgage  not  exceeding  the  value  of  the 
property.  Becker  v.  Dunham,  27  Minn  32 
6  N.   W.   406. 

11.  Daniel  Bros.  v.  Jordon  [Ala.]  40  So 
940. 

12.  In  replevin  by  mortgagee,  evidence 
held  msufficient  to  Identify  cattle  taken  as 
mortgaged  cattle.  Martin  Bros.  &  Co  v 
Lesan  [Iowa]  105  N.  W.  996.  Action  by 
mortgagee  against  third  person  purchasing 
cattle  in  open  market.  Kvidence  held 
sufficient   to   justify   submission    to    the   jury 
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<|uinng  a  subsequent  purchaser  to  surrender  the  property  or,  if  that  is  impossible, 
pay  its  value,  the  latter  being  fixed,  is  not  substantially  prejudicial  to  him.^^ 

Chattels;  Cheats;  Checks;  Chh.dkex;  Chinese;  Citation's,  see  latest  topical  index. 

CITIZEXS.'< 

Tiie  one  challenging  the  eligibility  to  office  of  another  on  the  ground  of  his 
alienage  has  the  burden  of  proof.^^  One  residing  in  the  United  States  is  presumed 
to  be  a  citizen  thereof  ^®  and  of  the  state  -wherein  he  resides.^''  The  foreign  born 
son  of  a  resident  citizen  is  a  citizen  of  the  United  States/®  the  fourteenth  amend- 
ment not  being  regarded  as  an  exclusive  definition  of  the  right  to  citizenship/^  and 
on  naturalization  of  an  alien,  his  wife  and  minor  children  become  citizens. -''  A 
county  has  no  citizen  in  a  legal  sense. -^  and  the  term  as  tLsed  in  statutes  relating  to 
counties  will  ordinarily  be  construed  to  mean  resident.--  When  lands  composing  an 
Indian  reservation  have  been  allotted  and  patented  in  severalty  among  the  members 
of  the  tribe  occupying  them,  each  allottee  becomes  a  citizen  of  the  state  wherein  such 
reservation  is  located,  and  subject  to  the  laws  thereof."^ 

CIVIL  ARREST. 


§   1.     Privilege   from    Arrest    (fi53>. 

§  2.     Arrest   on    Mesne   Process    ((j53>. 

§  3.     Execution  Against  the  Body   (051). 


§  4.  Supersedeas  Bail   or  Discharge   fram 

Arrest  (655). 

§  5.  Liability  for  False  Imprisonment 
(655). 


§  1.  Privilege  from  arrest.-* — One  seeking  to  avail  himself  of  a  statutory  ex- 
emption must  show  himself  clearly  within  the  statute.-^ 

§  2.  Arrest  on  mesne  process.  When  alloicable.^^ — The  right  of  arrest  in  a 
civil  action  is  a  remedial  right  governed  by  the  lex  fori.-^  Abolition  of  imprison- 
ment for  debt  does  not  extend  to  a  putative  father  for  nonsupport  of  his  bastard 
child,-®  or  for  nonpayment  of  fines  and  costs  in  criminal  actions.-^  In  case  of  fraud 
within  the  statute,^"  the  right  of  arrest  exists  in  an  action  at  law  between  partners. ^^ 


of  the  question  -whether  any  of  the  cattle 
purchased  were  covered  by  the  mortgage, 
and,  if  so.  how  many.  Schmidt  v.  Rankin, 
193  Mo.   254.   91  S.  "^'.  78. 

13.  Cooper  v.   McKee   [Ky.]    89   S.   W.    203. 

14.  See  5  C.  L.  5S6.  This  topic  deals  only 
with  the  question  of  who  are  citizens.  The 
naturalization  of  aliens  (see  Aliens.  7  C.  L. 
98),  and  the  rights,  privileges,  and  duties  of 
citizens  (see  Constitutional  Law,  5  C.  L.  619, 
and  various  specific  subjects  such  as  Com- 
merce, 5  C.  L.  599;  intoxicating  Liquors,  6 
C.  L.   165,    etc.),   being  treated  elsewhere. 

McDonald    [Mont.]     84    P. 


15. 

1114. 

16. 

1114. 

that 


Buckley 
Buckley 


McDonald  [Mont.]  84  P. 
Which  is  strengtlien(  1  by  the  fact 
such  person  is  captain  in  the  mer- 
c'lant  marine  service.  Rev.  St.  L^.  S.,  §  4131, 
requires  citizenship  as  qualification  of  such 
officer      Id. 

17.  Devanney  v.  Hanson  [W.  Va.]  53  S. 
B.  603. 

18.  Rev.  St.  U.  S..  §  1993.  Buckley  v.  Mc- 
Donald  [Mont.]    84  P.   1114. 

19.  Buckley  v.  McDonald  [Mont.]  84  P. 
114. 

30.  Citizenship  by  naturalization  of  step- 
father. United  States  v.  Rodgers,  144  F.  711. 
See  Aliens.   7   C.  L.   98. 


21.  Devanney  v.  Hanson  [W.  Va.]  53  S. 
E.    603. 

22.  Acts  1905,  c.  36,  p.  350,  §  24,  providing 
that  any  "citizen"  may  bring  suit  to  abate 
as  a  public  nuisance  any  place  where  liquors 
are  sold  contrary  to  law,  means  a  resident 
of  a  county.  Devannev  v.  Hanson  [TV.  Va.] 
53  S.  E.  603. 

23.  24  Stat.  388,  c.  119,  §  6.  Moore  v.  Wa- 
me-go    [Kan.]    83   P.   400. 

24.  See  5  C.  L.  587. 

25.  Not  sufficiently  shown  by  proof  of 
the  filing  of  a  petition  in  bankruptcy  where 
it  does  not  appear  when  it  was  filed.  Gib- 
son V.  Holmes   [Vt.]   6  2  A.  11. 

23.      See    5   C.    L.    588. 

27.  Arrest  in  action  in  California  allowed, 
though  cause  of  action  arose  in  Cliina. 
Fraudulent  acts  relied  upon  to  warrant  ar- 
rest -were  committed  tliere  and  neither  of 
the  litigants  were  citizens  or  residents  of 
California.  Ex  parte  Horwitz  [Cal.  App.] 
84   P.   229. 

2S,  Held  imprisonment  for  failure  to  per- 
I  form  a  public  duty.  State  v.  Morgan  [N.  C.J 
;  53  S.  E.  142. 

i  29.  State  V.  Morgan  [N.  C]  53  S.  E.  142. 
I  30.  Fraud  in  initiation  and  conduct  of 
I  joint   adventure,  culminating  in  concealment 
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Procedure  to  ohia'in  order  of  arrrsL"'- — The  affidavit  must  set  forth  the  facts 
constituting  the  ground  for  arrest  ^^  specifically,^''  and  if  possible  upon  the  personal 
knowledge  of  the  affiant,^"  though  an  averment  in  terms  of  personal  knowledge  is 
unnecessary.-^'^  Where  defendant  admits  the  truth  of  the  facts  averred  contesting 
only  affiant's  conclusions,  mandamus  will  not  issue  to  quasli  the  writ  Itecause  the 
affidavit  does  not  sufficiently  aver  the  facts  as  of  personal  knowledge.''"  Lack  ot 
verifLcation  of  the  complaint  may  be  supplied  l)y  the  affidavits,'''^  and  on  application 
for  mesne  process  it  is  not  essential  that  the  cause  of  arrest  be  alleged  in  the  com- 
plaint,'^ tjiough  no  judgment  for  arrest  can  enter  unless  there  be  such  averments. ''° 
An  affidavit  nray  set  forth  a  cause  of  action  by  annexing  the  com])laint  with  apt 
words  of  reference  and  averments  on  oath  that  th.e  allegations  therein  are  true."*^ 

Writ  and  proceedings  thereon. — Tlie  Vermont  statute  has  changed  the  rule  at 
common  law  in  civil  arrest  on  mesne  process  by  making  the  officer's  authority  only 
special;  notMdthstanding  the  language  of  th.e  writ  remains  the  same,  and  accordingly 
he  is  bound  to  commit  the  defendant  to  the  jail  of  the  coujiiy  where  the  arrest  was 
made  if  there  is  one,*-  and  the  commitment  of  the  debtor  in  accordance  with  the 
stattite  does  not  put  it  out  of  the  power  of  the  arresting  officer  to  produce  him  at 
the  time  and  j)lacc  of  trial. ^^  Alth.ougli  the  officer,  by  taking  the  defendant  out  of 
jail  for  production  in  court,  would  be  incapacitated  to  recommit  him  on  tlie  original 
writ  because  that,  being  returned  into  court,  could  not  be  taken  out  for  that  pur- 
j)ose,  yet  the  court,  especially  as  it  is  a  court  of  record.  M-ould  have  ample  authority 
to  order  him  committed  for  want  of  bail,  and  such  commitment  Avould  be  deemed 
to  be  on  the  original  writ.** 

§  3.  Execution  against  tlie  hodij.  Occasion  and  proprieti/.*^ — ^Yhere  the  na- 
ture of  the  action  warrants  liody  execution  on  the  cost  judgment,  such  execution 
may  be  had  when  the  cost  judgment  becomes  final,  though  the  merits  have  not  been 
determined,*"  and  a  cost  judgment  on  reversal  of  a  judgment  for  defendant  is  final.*' 


and  withholding  of  profits.     Ledford  v.   Em- 
erson.   140   N.    C.    288,    52    S.    E.    641. 

31.  Whether  it  would  exist  where  the 
state  of  firm  affairs  required  a  hill  for  ac- 
counting-, not  decided.  Ledford  v.  Emerson, 
140   N.   C.    288,   52   S.    E.    641. 

32.  See  5  C.  L.  688. 

33.  General  averments  of  alienation  of 
affections  of  plaintiff's  wife  held  mere  con- 
clusions. Conrad  v.  Van  Buren  Circuit 
.Judge  [Mich.]  13  Det.  Leg.  N.  271,  108  N.  W. 
347. 

34.  In  an  a.ction  for  malicious  prosecu- 
tion, an  affidavit  for  an  order  of  arrest  is 
insufficient  \vhich  alleges  only  in  general 
terms  the  existence  of  malice  and  the  want 
of  probable  cause.  Diab  v.  Shibley,  49  Misc. 
815,  99  N.  Y.  S.  188.  An  order  of  arrest  not 
sustained  by  an  affidavit  and  complaint  al- 
leging tliat  defendants  maliciously  and  \vitli- 
out  probable  cause  charged  plaintiff  witli  a 
crime,  procured  his  arrest,  detention,  and 
trial,  that  the  action  was  dismissed  and  that 
plaintiff    was    injured.      Id. 

35.  Affidavit  charging  ofiicial  misconduct 
as  shown  by  public  records,  no  one  being 
able  to  testify  personally  to  the  making  of 
them  or  their  truth.  Robinson  v.  Brancli 
Circuit  Judge  [Mich.]  12  Det.  Leg.  X.  62.3, 
105  N.  W.  25.  Affidavit  held  in  compliance 
witli  law  as  to  source  of  information,  al- 
though stating  facts  on  information  and  i 
belief.  Ex  parte  Horwitz  [Cal.  App.]  84  P.  | 
'229.  i 


36.  Conrad  v.  Van  Buren  Circuit  Judge 
[Mich.]     13    Det.    Leg.    N.    271,    108    N.    "VN'.    347. 

37.  Affidavit  by  president  of  village  cliarg- 
ing  defendant  and  relator  with  wrongfully 
executing  and  cashing  a  warrant  in  his  own 
favor  while  acting  as  village  clerk,  as  shown 
by  tlie  records,  to  the  damage  of  the  village 
as  affiant  believes.  Robinson  v.  Branch  Cir- 
cuit Judge  [Mich.]  12  Det.  Leg.  X.  623,  105 
X.  W.  25. 

38.  Vorhees  Rubber  Mfg.  Co.  v.  McEv.'en, 
97   X.   Y.   S.   942. 

39.  An  order  of  arrest  is  not  void  because 
the  complaint  does  not  charge  the  fraud  re- 
lied on  in  the  affidavit  wliere  the  jurisdiction 
to  issue  the  order  depends  on  the  statutory 
affidavit.  Ex  parte  Horwitz  [Cal.  App.]  84 
P.   229. 


40. 

229. 
41. 

Proc. 
84    P. 


Ex    parte    Horwitz    [Cal.    App.]    84    P. 


Sufficient  compliance  with  Code  Civ. 
§  481.  Ex  parte  Horwitz  [Cal.  App.] 
229.  It  appearing  from  affidavit  that 
defendant  presented  a  forged  check  to  plain- 
tiff in  China  on  which  he  received  $6,260.  and 
sliortly  afterwards  took  passage  under  an 
assumed  name  for  America,  sufficiently 
showed  fraud,  under  Code  Civ.  Proc.  §  479, 
subd.   4.     Id. 

42,   43,   44.      Gibson    v.    Holmes    [Vt.]    62    A. 
11. 

45.  See  5  C.  L.  588. 

46,  47.     Losaw  v.  Smith,   109  App.   Div.  754, 
96  X.  Y.  S.   191. 
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The  order  and  irrif.*^ — If  the  facts  giving  the  right  to  bodv  cxocTition  are  in 
issue  *"  and  proven,  plaintiff  is  entitled  to  a  recital  in  his  judgment  that  defendant 
is  subject  to  arrest  and  imprisonment,""  but  on  a  motion  to  set  aside  an  execution 
against  the  person,  it  is  competent  to  show  that  the  theory  upon  which  the  action 
was  tried  excluded  ground  for  such  execution. ^^  In  Illinois,  a  creditor  electing  to 
issue  execution  against  the  goods  and  chattels  of  a  debtor  is  not  thereafter  entitled 
to  a  capias."'- 

§  4.  Supersedeas  hail  or  discharge  from  arrest/^^  Final  process:'* — Discharge 
under  the  Insolv&nt  Delators  Act  is  not  allowed  in  Illinois  where  malice  was  of 
llie  gist  of  the  action  in  which  the  judgment  was  had.^^  Upon  the  default  of  a 
judgment  debtor  for  failing  to  appear  at  the  time  to  which  the  hearing  had  l)een 
adjourned  the  judge  did  not  have  jurisdiction  to  refuse  the  oath  for  the  relief  of 
poor  debtors,^^  therefore  a  discharge  upon  a  second  notice  dul}'^  issued  was  valid,  and 
there  was  no  breach  of  the  conditions  of  the  recognizance.^^  An  sction  cannot  be 
maintained  on  a  bond  given  under  an  insolvency  statute,  if  the  discharge  of  the 
.debtor  under  the  same  statute  is  null  and  void  on  the  ground  that  such  statute  has 
l)een  repealed,  as  then  such  bond  is  also  void.'^^  Sureties  on  a  bond  are  not  released 
by  a  casual  i-emark  of  plaintiff's  counsel  that  defendant  need  not  surrender  himself.^® 
An  appeal  from  an  order  of  the  county  court  remanding  to  the  custody  of  the 
sheriff  a  debtor,  arrested  on  a  capias  and  seeking  to  be  released  under  the  Insolvent 
Debtors  Act,  should  be  to  the  appellate  and  not  to  the  circuit  conrt.*^'^ 

§  5.  Liability  for  false  imprisonment.^'^ — In  an  action  for  false  imprisonment, 
the  plaintiff's  discharge  fram  custody  in  habeas  corpus  proceedings  is  not  res  ad- 
judicata  against  the  defendant  as  to  the  wrongfulness  of  the  restraint  on  an  execu- 
tion against  the  body.*'-  There  being  a  legal  jail  in  the  county  where  a  debtor  is  ar- 
rested on  a  capias,  his  confinement  in  a  jail  in  another  county,  without  his  consent, 


48.     See   5   C.   L.   589. 

4y.  Ex  parte  Horwitz  [Cat.  App.]  84  P. 
229. 

50.  Conversion  of  funds  received  in  fidu- 
ciary capacity.  Goddin  v.  Butler,  96  N.  Y.  S. 
839. 

51.  Booth  V.  Eng-lert,  105  App.  Div.  284, 
94  N.   Y.   S.   700. 

52.  Schwarzschild  &  Sulzberger  v.  Gold- 
stein, 121  111.  App.   1. 

.53.     See,   also.   Bail,   Civil,    7   C.    L.    348. 

.54.     See    5   C.   L.    589. 

55.  Where  the  verdict  and  judgment 
show  conclusively  that  the  action  in  which 
recovery  ■was  had  w^as  trover  and  therefor 
not  an  action  of  which  malice  %vas  the  gist, 
the  judgment  debtor  is  entitled  to  be  re- 
leased under  the  Insolvent  Debtor's  Act. 
Petition  of  Wm.  H.  Mansfield.  120  111.  App. 
511.  A  verdict  in  a  justice'  court,  that  de- 
fendant ■was  "guilty  of  ■v\-rongfully  con- 
verting to  his  own  use  the  goods  of  the 
plaintiff,"  amounts  to  a  finding  that  malice 
is  not  the  gist  of  the  action  and  character- 
izes the  tort  as  trover.  Id.  Malice  as  used 
in  the  Insolvent  Debtor's  Act,  providing  for 
the  release  of  a  judgment  debtor  from  ar- 
rest in  all  civil  actions,  when  malice  is  not 
the  gist  of  the  action,  applies  to  that  class 
of  wrongs  which  are  inflicted  with  an  evil 
intent,  design,  or  purpose.  Id.  Admission 
of  evidence  to  show  the  presence  of  malice 
in  a  transaction  harmless  where  the  peti- 
tioner was  entitled  to  a  release  in  any  event 


on  the  transcript.  Id.  In  a  court  of  a  jus- 
tice of  the  peace  the  action  is  what  the  evi- 
dence makes  it.  Whether  malice  was  gist 
of  action  not  determinable  from  transcript 
of  proceedings  in  justice'  court.  Schwarz- 
child  V.   Goldstein,   121  111.   App.   1. 

56,  57.  Radovsky  v.  Spei-ling,  189  Mass. 
507,    75    N.    E.    949. 

5S.  Where,  on  a  judgment  for  slander  and 
capias  ad  sat.  issued,  defendant  was  releas- 
ed on  a  bond  given  under  the  Insolvency 
Law  of  1836  and  later  was  discharged  from 
his  obligations  under  tlie  same  law,  the 
plaintiff  cannot  sue  on  such  bond  alleging 
that  the  Insolvency  Law  of  1901  repealed  the 
law  of  1836  and  the  decree  of  discharge  was 
therefore  invalid,  since  in  such  case  the 
bond  sued  on  ■should  also  be  invalid.  Man- 
key    V.    Stocking.    213    Pa.    299,    62    A.    913. 

59.  Remark  that  a  bond  in  a  capias  pro- 
ceeding conditioned  on  defendant  present- 
ing his  petition  for  benefit  of  the  insolvent 
laws  and  his  surrender  to  jail  if  he  failed 
to  secure  his  discharge,  had  already  been 
forfeited  and  defendant  need  not  present 
himself  for  arrest  In  case  he  failed  to  ob- 
tain his  discliarge.  Irwin  v.  Hudson,  24  Pa. 
Super.   Ct.    72. 

eo.  Groszglass  v.  Von  Bergen,  121  111. 
App.    212. 

61.  See    5    C.    L.    589. 

62.  Losaw  V.  Smith,  109  App.  Div.  754, 
96   N.   Y.    S.    191. 
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constitutes  the  arresting  officer  ®^  and  the  creditor,  whose  attorney  orders  the  im- 
proper detention,  trespassers  ab  initio. °* 

Civil  Damage  Acts;  Civil  Death,  see  latest  topical  index. 

CIVIL,    RIGHTS." 

Separation  of  races  in  public  schools  ^'^  and  in  the  conveyances  of  common  car- 
riers ®^  is  elsewhere  treated.  The  civil  rights  statutes  being  penal,  personal  delictum 
is  essential.''®  To  warrant  recovery  under  a  statute  forbidding  denial  of  equal  ac- 
commodations in  eating  houses,  there  must  be  a  refusal  not  Justified  on  grounds 
apart  from  discrunination.'^®  The  test  of  what  is  an  eating  house  within  such  stat- 
utes is  whether  meals  are  served  to  all  comers  or  only  in  pursuance  of  previous  agree- 
ment.^" Prohibition  of  discrimination  at  places  of  public  amusement  is  not  an  in- 
fringement of  the  civil  rights  of  the  proprietors  thereof.^^ 

Civil  Service;  Cleaeing  Houses,  see  latest  topical  index. 


CLERKS  OF  COURT. 


§  1.     The  Office,  General   Powers   and  Du- 
ties   (656). 


8  2. 
§  3. 


Fees  and  Compensation    (657). 
Liability   on   Bond    (657). 


§  1.  The  office,  general  powers  and  dutiesP'^ — A  clerk  of  court  cannot  be  sus- 
pended from  office  pending  trial  of  a  charge  of  felony  against  him  entirely  discon- 
nected with  his  official  duties,''^  but  the  court  may  appoint  a  clerk  pro  tempore  to 
qualify  and  act  in  that  particular  prosecution,  especially  where  the  accused  requests 
it.'^*  In  IMassachusetts,  a  clerk  appointed  by  the  Justices  to  fill  a  vacancy  holds  only 
until  the  next  annual  election  for  which  precepts  can  be  seasonably  issued. ^^  The 
board  controlling  the  public  buildings  may  assign  offices  to  the  clerk  and  change  the 
assignment  at  will,  and  it  is  the  duty  of  the  clerk  to  conform  thereto,^^  and  the  dis- 
cretion of  such  board  will  not  be  controlled  by  injunction,''^  nor  will  forcible  entry 
lie  b}''  a  clerk  ejected  on  refusal  to  obey  the  order  of  the  board.''®  The  file  marks  of 
the  clerk  are  part  of  the  record  "'^  to  which  he  may  thereafter  certify,®"  and  he  may. 


1703.     Gibson 
11. 


63.  Under     U.     S.     1701 
Holmes   [Vt.]    62   A.   11. 

64.  Gibson    v.    Holmes     [Vt.]    62    A. 

65.  See   5  C.  L.    589. 

66.  See  Schools  and  Education,  6  C.  L. 
1418,  1430. 

67.  See  Carriers,   7  C.   L.   522. 

68.  Evidence  that  the  defendant  vfa.s  ab- 
sent at  the  time  the  plaintiff,  a  negress,  was 
excluded  from  his  theatre  by  an  employe, 
that  lie  had  not  authorized  her  exclusion, 
had  made  rules  to  the  contrary,  and  custom- 
arily permitted  negroes  to  enjoy  the  privi- 
leges and  accommodations  of  his  place  of 
amusement,  is  admissible.  Laws  1895,  c. 
10-12,  p.  974.  Thomas  v.  Williams,  95  N.  Y. 
S.    592. 

6!).  Instruction  authorizing  recovery  on 
"failure"  to  furnish  accommodations  con- 
demned.    Grace  v.  Moseley,   112  111.  App.   100. 

70.  Under  a  similar  law  in  Iowa.  Hum- 
burd  V.  Crawford,  128  Iowa,  743,  105  N.  W. 
330. 

71.  Greenberg  v.  Western  Turf  Ass'n 
[Cal.]^S2  P.  684. 

72.  See  5  C.  L,.  590. 

73.  Rev.  St.  1899,  §§  528,  529,  530.  536,  8853, 
8854,     providing     for     removal     for     "misde- 


meanor in  office,"  did  not  authorize  sus- 
pension by  judge  for  any  other  than  official 
misconduct  or  neglect.  State  v.  Sheppard, 
192  Mo.  497,  91  S.  W.  477. 

74.  State  v.  Sheppard,  192  Mo.  497,  91  S.  W. 
477,  discussing  at  some  length  the  status  of 
the  clerk  and  his  relation  to  the  court. 

75.  The  statutes  relating  to  the  filling  of 
vacancies  apply  to  the  clerk  of  the  supe- 
rior court  of  Suffolk  county.  Attorney  Gen- 
eral V.  Campbell   [Mass.]   78  N.  E.  133. 

76.  Watson  v.  Scarbrough  [Ala.]  40  So. 
672. 

Note:  While  the  original  opinion  contained 
some  expressions  inconsistent  with  the  above 
statement,  and  the  decision  on  rehearing 
went  off  apparently  on  the  question  of  rem- 
edy, the  decision  in  the  cited  case  of  White 
V.  Hewlett  [Ala.]  42  So.  78,  indicates  an  en- 
tire overruling  of  the  original  opinion  in 
Watson  V.  Scarbrough  [Ala.]  40  So.  672. — 
[Ed.] 

77.  White  V.  Hewlett    [Ala.]    42   So.   78. 

78.  Watson  V.  Scarbrough  [Ala.]  40  So. 
672. 

79.  80.  Mansfield  v,  Johnson  [Fla.]  40  So. 
19S. 
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under  permission  of  the  court,  correct  liis  file  marks  as  to  the  date.^^  A  statutory- 
duty  to  make  and  transmit  a  transcript  "immediately"  on  allowance  of  a  change  of 
venue  means  in  such  convenient  time  as  is  reasonably  necessary,  but  not  instantly.^^ 

Deputies. — A  deputy  should  act  in  his  own  name  as  deputy,  not  in  that  of^the 
clerk,,^^  and  general  jjarol  authority  from  the  clerk  will  not  authorize  signature  in 
the  latter's  name.**  The  clerks  appointed  for  the  several  parts  of  the  supreme  court 
of  N^ew  York  are  deputies  of  the  county  clerk  of  the  county  in  which  the  court  sits.''"' 
and  hence  a  filing  with  the  clerk  of  the  court  in  which  the  proceeding  was  had  satis- 
fies a  requirement  of  filing  with  the  county  clerk.*"^ 

§  2.  Fees  and  compensation.^'^ — Fees  may  be  made  to  vary  with  future  changes 
of  population,*^  and  such  changes  may  be  made  ascertainable  by  the  Eederal  rather 
than  the  state  census.*^  Clerks  are  entitled  to  fees  per  copies  furnished  and  cer- 
tified by  them,""  but  where  the  litigant  furnishes  the  copy,  the  clerk  is  entitled  only 
to  fees  for  comparison  and  certification.^^ 

Duty  to  account  for  fees.— While,  by  agreement  between  a  clerk  and  a  county 
a  suit  is  being  prosecuted  to  determine  the  right  to  certain  fees  collected  by  and  in 
the  possession  of  the  clerk,  a  refusal  to  turn  such  fees  over  to  the  county  on  demand 
by  the  comptroller  prior  to  the  conclusion  of  such  suit,  does  not  constitute  the  crime 
of  failing  to  pay  over  public  funds,  though  it  is  afterwards  determined  that  such 
fees  belong  to  the  county.''-  A  county  cannot  recover  of  a  clerk  and  his  sureties  the 
amount  of  the  illegal  and  excess  fees  charged  and  collected  by  him  as  clerk,^^  even 
though  action  by  the  injured  parties  is  barred  by  the  statute  of  limitations.^* 

United  States  courts.^^ — The  clerk  of  the  circuit  court  is  entitled  to  tax  fifteen 
cents  per  folio  for  a  return  to  a  writ  of  error. ''"^ 

§  3.     Liability  on  hond.^'^ 

Cloud  on  Title;  Clubs;   Codicils;  Cognovit,  see  latest  topical  Index. 

COLLEGES    AND    ACADEMIES.^ 


Nature,    E.sfablisbnient,   and    Public    Regii-  i       Coii.soli«Iatf«i>n  (660). 


lafiou    ii^as}. 

Be<!U<>«is   tinU    Private   Aid    (658). 
Public    Aid    (C59). 


Actions    (660). 

Officers  and  Instructors    (661). 


81.  Newman  v.  State  [Ala.]   39  So.  648. 

82.  Rev.  St.  1899.  §  825,  prescribing-  clerk's 
duty  and  penalty  for  deln,y,  is  designed  to 
prevent  unreasonable  delay.  Llewellyn  v. 
Spangler,  109  Mo.  App.  396,  88  S.  W.  1021. 
Held  not  such  delay  to  keep  transcript  at  re- 
quest of  attorney  of  record  on  representation 
of  pending-  negotiations  for  settlement  and 
to  turn  it  over  to  successor  in  office  in  ample 
time  to  have  been  filed  at  term  to  which  case 
should  have  gone.  Id.  Negligence  of  succes- 
sor not  ascritaable  to  predecessor.     Id. 

83.  84.  Biggers  v.  Winkles,  124  Ga.  990,  53 
S.  E.  397. 

8.5.  The  Act  of  1895,  amending  Laws  1847, 
p.  33S,  c.  280,  by  giving  the  power  of  appoint- 
ment to  the  judges  of  the  several  parts  in- 
.^tead  of  to  the  county  clerk,  did  not  change 
their  status.  Fink  v.  Wallach,  109  App.  Div. 
718,  96  N.  Y.  S.   543. 

83.  Fink  V.  V^^allach,  109  App.  Div.  718,  96 
N.  Y.  S.  543. 

87.  See  5  C.  L.  591. 

88.  State  V.  Rogers   [Minn.]   106  >*.  W.  345. 
8!).     Laws    1903,    c.    333,    regulatf«g   fees   of 

clerk    of    court    of    Ramsey    county,    upheld. 
State  V.  Rogers  [Minn.]  106  N.  "W.  345. 

SO.     In  Montana,  the  clerk  of  the  supreme 

court  may   charge  a  fee   for  the   opinion   at- 

7  Curr.  Law  —  43. 


tached  to  the  remittitur.  Rule  19,  requiring 
an  opinion  to  be  attached  to  the  remittitur 
v/hen  judgment  or  order  of  trial  court  is  re- 
versed or  modified,  and  Pol.  Code,  §  873,  mak- 
ing it  his  duty  to  make  copies  of  papers  when 
demanded  by  the  rules  of  the  court,  and  sec- 
tion 872,  authorizing  hiin  to  charge  a  fee 
therefor.  Montana  Ore  Purchasing  Co.  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min.  Co. 
[Mont.]  84  P.  706. 

91,  Transcript  made  up  of  copies  of  evi- 
dence obtained  from  the  stenographer,  and 
copies  of  the  pleadings  and  findings  prepared 
by  a  copyist  hired  by  a  party.  Pol.  Code, 
§  4636.  Montana  Ore  Purchasing  Co.  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min.  Co. 
[Mont.]   84  P.  706. 

J)2.  Commonwealth  v.  Shoener,  212  Pa.  527, 
61  A.  1093.  The  mere  bringing  of  the  civil 
suit  could  not  be  construed  a  demand  in  the 
criminal  prosecution.  Id.  Act  March  31,  1860, 
§  65,  does  not  apply.     Id. 

sa,  J>4.  State  v.  Williams  [Ind.  App.]  77 
N.  E.  1137. 

95.  See  5  C.  L.  593. 

96.  Under  Rev.  St.  §  828.  Mohrstadt  v.  Mut- 
ual Life  Ins.  Co.,  145  F.  751. 

nr.     See  5  C.  L.  593. 
98.     See  5  C.  L.  593. 
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Nature,  estahJlslimcnt,  and  puhUr  regulation. — A  university  existing  solel}'  for 
(lisseminatiag  education  and  professional  learning,  although  a  private  corporation 
requiring  students  to  pay  tuition,  is  a  charitable  institution/'*  and  colleges  established 
by  the  state  are  usually  regarded  as  public  eleemosynary  corporations.^ 

A  constitutional  mandate  requiring  the  legislature  to  establish  not  to  exceed 
two  normal  schools  is  not  violated  by  the  disestablishment  of  two  existing  normal 
schools  and  providing  for  a  colored  normal  school,  a  normal  department  at  the  state 
university,  and  one  at  a  female  seminary.^  An  amendment  to  the  charter  of  a  uni- 
versity permitting  the  establishment  of  a  college  of  liberal  arts  is  auxiliary  merely, 
and  requires  application  and  consent  of  only  a  majority  of  the  trustees.^  An  act 
creating  a  state  board  of  control,  changing  the  organization  of  certain  educational 
and  charitable  institutions  and  placing  them  under  the  jurisdiction  of  such  board, 
does  not  violate  a  constitutional  prohibition  of  special  laws  "incorporating"  edu- 
cational institutions,*  or  if  so  would  come  within  the  constitutional  exception  in 
favor  of  "public  schools."  ^ 

The  property  of  a  state  agricultural  coliege  is  at  the  disposal  of  the  legislature.*^ 
An  agricultural  college  is  not  "established"  by  the  people  because  under  a  constitu- 
tional provision,  they  "locate"  it  by  popular  vote,'^  and  the  act  repealing  its  estab- 
lishment is  not  obnoxious  to  such  a  provision.*  The  acceptance  of  a  private  donation 
by  a  public  educational  institution  creates  no  inviolable  contract  ®  rendering  an  act 
repealing  the  establishment,^"  or-  changing  the  location  of  an  agricultural  college, 
unconstitutional.^^  Authorizing  a  state  board  to  select  the  location  of  a  state  uni- 
versity is  not  an  unconstitutional  delegation  of  legislative  pov/er.^'  The  existence  of 
a  college  may  be  terminated  by  aljandonment  of  its  franchises/^  and  it  is  thereby  dis- 
abled to  siie/*  but  consolidation  with  another  similar  institution  does  not  amount 
to  such  an  abandonment.^^ 

Bequests  and  private  aid. — The  Georgetown  College  is  not  a  sectarian  institu- 
tion within  the  Maryland  bill  of  rights.^®  It  is  within  the  corporate  powers  of  a 
college  to  accept  a  bequest  conditioned  on  its  application  to  research  in  colonial  his- 


!>f).  Not  liable  for  negligence  of  instructor. 
Parks  V.  Northwestern  University,  218  111. 
381,-75  N.  E.  991. 

1.  Medical  College  v.  Rushing,  124  Ga.  239, 
52  S.  E.  333. 

2.  State  V.  Bryan    [Fla.]   39  So.  929. 

3.  Thirteen  out  of  twenty-one  trustees  ap- 
plying for  the  amendment.  State  v.  U.  S. 
Grant  University,  115  Tenn.  238,  90  S.  W.  294. 

4.  State  V.  Bryan   [Fla.]   39  So.  929. 

a.  Legislation  concerning  the  Florida  Fe- 
male College,  the  Colored  Normal  School,  and 
other  similar  institutions.  State  v.  Bryan 
[Fla.]   39  So.  929. 

6.  State  V.  Bryan  [Fla.]   39  So.  929. 

7.  State  V.  Irvine  [Wyo.]   84  P.  90. 

5.  Repeal  of  the  act  establishing  "Wyoming 
Agricultural  College,  located  by  subsequent 
popular  vote  at  Lander,  was  not  a  removal  of 
location  in  the  constitutional  sense  (art.  7, 
§  23),  transferring  the  college  to  Laramie, 
the  situs  of  the  University  of  Wyoming, 
where  a  department  or  college  of  agriculture 
had  previously  existed.  State  v.  Irvine 
[Wye]    84   P.    90. 

!>.  10.     State  V.  Irvine  [Wyo.]   84  P.  90. 

It.  State  V.  Bryan  [Fla.]  39  So.  929.  A 
statute  changing  its  location  not  void  as  im- 
pairing the  obligation  of  a  contract,  because 
$15,000  and  100  acres  of  land  were  accepted 
on    condition    the    college    should    be    perma- 


nently located  at  Lake  City.  Id.  However,  if 
.such  an  agreement  is  a  valid  contract,  then 
purely  private  rights  are  involved  and  quo 
warranto  is  not  the  proper  remedy.     Id. 

12.  Although  a  prior  statute  provided  that 
the  Florida  Agricultural  College  shall  re- 
main at  its  present  (its  former)  location,  un- 
less the  same  be  changed  by  statute.  Rev.  St. 
1892,  §  289.     State  v.  Bryan   [Fla.]   39  So.  929. 

13.  State  V.  U.  S.  Grant  University,  115 
Tenn.  238,  90  S.  "W.  294.  A  university  which 
has  transferred  its  property  to  a  charitable 
corporation  to  hold  in  trust  for  another 
university,  which  trust  has  been  executed, 
should  make  the  charitable  organization  a 
party  to  a  suit  for  the  recovery  of  the  prop- 
erty.    Id. 

14.  See  post,  this  topic,  Actions. 

15.  Central  University  v.  Walter's  Ex'rs 
[Ky.]  90  S.  W.  1066.  And  see  post,  this  topic, 
Consolidation. 

18.  Character  of  institution  taken  from 
charter.      Speer   v.    Colbert,    200   U.    S.    130,   50 

Law  Ed.  .     A  devise  not  invalid  as  being 

made  for  religious  purposes  because  made 
less  than  a  month  before  death  of  testator. 
Id.  Held  that  persons  claiming  as  president 
and  directors  of  the  college  are  the  legal 
successors  of  the  original  incorporators,  that 
there  has  been  no  dissolution  of  the  corpo- 
ration or  failure  to  elect  trustees.     Id. 
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lory  and  ol)taining  and  preserving  archives  in  relation  tliereto.^^  The  use  of  the 
word  "university"  in  the  designation  of  a  devisee  instead  of  "college,"  being  merely 
a  misnomer/^  will  not  invalidate  a  devise.^®  A  bequest  for  a  scholarship  at  a  med- 
ical college  is  not  invalid  because  it  is  for  a  "sufficient  sum,  not  to  exceed  three  thou- 
sand dollars,"  &s  being  uncertain  in  amount,-"  nor  because  it  leaves  the  selection  of 
the  institution  to  the  direction  of  the  trustee.-^  Acceptance  of  donations  does  not 
create  a  contract  with  the  donors  as  to  continued  location  which  is  beyond  legislative 
impairment. -- 

Public  aid. — A  university  may  not  denude  a  forest  under  a  deed  to  land  con- 
>eyed  to  promote  education  in  forestry.^^  And  the  cooperage  companv  with  whicli 
it  may  contract  in  regard  thereto  has  no  more  rights  than  had  the  university,-*  but 
the  state,  having  paid  the  consideration  and  being  entitled  at  the  end  of  thirty  years 
to  the  fee,  retains  such  a  legal  or  equitable  interest  therein  that  it  may  prevent  the 
improper  devastation  of  the  forest.-^  Equitable  restrictions  on  the  use  of  a  grant 
of  land  from  a  state  to  an  educational  institution  cannot  be  altered  by  subsequent 
•  egislative  enactment,  to  the  injury  of  surrounding  property  owners,  who  purchased 
in  reliance  on  such  restrictions.^^  The  Congressional  grants  of  1862  ^'  and  1890,-^ 
appropriating  funds  to  state  agricultural  colleges,  run  to  the  state  ^  such  and  not 
merely  as  a  conduit  for  the  college,-'-'  and  it  is  the  right  as  well  as  the  duty  of  the 
state  to  name  the  beneficiary.^*'  A  state  treasurer  having  been  directed  to  pay  the 
fund  to  one  institution  is  not  authorized  to  pay  it  to  another  institution  without  ad- 
ditional legislation.^^  The  L^niversity  of  Wyoming  fulfills  the  prescribed  conditions 
upon  which  the  funds  are  donated  by  the  government,^^  since  it  is  sufficient  if  the 
aided  institution  maintains  a  college  or  department  whose  "leading  object"  is  in- 
struction in  agrictiltural  or  mechanic  arts  and  applies  the  fund  exclusively  to  the 
support  of  such  college  or  department. ^^  Colleges  or  universities  founded  and  incor- 
porated by  the  state  to  receive  aid  from  the  national  government  in  giving  instrue- 


17.  Speer  v.  Colbert,  200  U.  S.  130,  50  Law. 
Ed.  . 

IS.  Bequest  to  "Georgetown  University  in 
the  District  -of  Columbia,"  tliere  being  no 
such  institution,  but  there  being'  a  "George- 
town College"  popularly  called  "Georgetow^n 
University."      Speer  v.   Colbert,   200   U.   S.   1.30, 

50  Law.  Ed.  .    Evidence  held  not  to  show 

that  there  were  two  institutions,  one  a 
"Georgetown  University"  and  the  other  a 
"Georgetown  College."     Id. 

19.  "The  President  and  Directors  of 
Georgetown  College"  incorporated  by  Act  of 
Congress,  June  10,  1S44,  which  act  expressly 
provides  that  no  misnomer  of  the  corpora- 
tion shall  defeat  a  donation.  Speer  v.  Col- 
bert, 200  U.  S.  130,  50  Law.  Ed.  . 

20,  21.  Speer  v.  Colbert,  200  U.  S.  130,  50 
Law.  Ed.  . 

22.  State  v.  Irvine  [Wye]   84  P.  90. 

23.  Grant  of  land  for  use  In  connection 
w^itli  a  college  of  forestry,  the  proceeds  from 
the  land  to  be  used  for  the  benefit  of  such 
college,  will  not  permit  a  contract  with  a 
cooperage  company  whereby  large  quanti- 
ties of  timber  are  cut  vvithout  profit  to  the 
college,  which  was  suspended  for  lack  of 
funds,  after  which  the  cutting  of  the  timber 
still  continued.  People  v.  Brooklyn  Cooper- 
age Co.,  100  N.  Y.  S.  19. 

24.  Contract  to  cut  and  deliver  to  cooper- 
age company  and  permit  it  to  cut  and  use 
a  certain  amount  of  timber  in  violation  of 
the  conditions  of  the  grant  of  the  land  to  the 


university.  People  v.  Brooklyn  Cooperage 
Co.,  100  N.  T.  S.  19. 

25.  People  v.  Brooklyn  Cooperage  Co.,  100 
X.  Y.  S.  19. 

28.  Grant  of  open  space  to  Massachusetts 
Institute  of  Technology  on  condition  that  no 
part  of  said  space  shall  ever  be  sold  or  more 
than  one-third  ever  built  over  (St.  1861, 
p.  492,  c.  183,  §§  3,  7),  on  faith  of  which  sur- 
rounding lots  were  purchased  at  enhanced 
prices,  not  abrogated  by  St.  1903,  p.  456, 
c.  438,  though  in  terms  so  intended  on  objec- 
tion by  adjoining  lot  owners.  VS'ilson  v. 
Massachusetts  Institute  of  Technology,  188 
Mass.  565,   75  N.   E.   128. 

27.  Act  July  2,  1862,  c.  130. 

28.  Act  Aug.  30,  1890,  c.  841. 

29.  State  v.  Irvine    [Wyo.]    84  P.   90. 

30.  Mere  establishment,  location,  and  com- 
mencement of  operations  do  not  ipso  facto 
entitle  a  college  to  the  appropriations.  State 
v.  Irvine   [Wyo.]   84  P.  90. 

31.  Although  Laws  1890-1891,  p.  321,  c.  74. 
and  p.  326,  c.  75,  provided  that  the  Univer- 
sity of  Wyoming  should  receive  this  fund 
only  until  an  agricultural  college  was  es- 
tablished, it  was  not  provided  that  upon  the 
establishment  of  a  separate  agricultural  col- 
lege it  should  become  the  beneficiary.  State 
V.  Irvine   [Wyo.]   84  P.  90. 

32.  State  v.  Irvine  [Wyo.]   84  P.  90. 

33.  State  v.  Irvine  [Wyo.]  84  P.  90.  Al- 
though    as    in    case    of    a    "university,"    the 

i  "leading     object"     of     the     institution     as    a 
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tion  in  agriculture  and  the  mechanic  arts  are  usually  considered  public  corpora- 
tions,^* although  incidentally  receiving  private  assistance/^  and  although  the  trustees 
are  required  to  conform  to  the  will  and  direction  of  the  donors  of  any  property 
granted,  devised,  or  bequeathed  to  the  institution.^"  A  statute  providing  proper  edu- 
cational qiialifications  for  admission  to  an  agricultural  college  is  no.t  void  as  con- 
flicting with  the  Congressional  Act  giving  national  aid  to  such  institutions,^^  An 
act  establishing  a  state  agricultural  college  and  accepting  national  aid  under  the 
Act  of  Congress  is  not  unconstitutional  because  it  declares  that  military  tactics  shall 
be  taught  therein  only  in  case  the  governing  board  so  determines,  whereas  the  Con- 
gressional Act  makes  it  mandatory.^^ 

A  legislative  appropriation  need  not  be  drawn  during  the  year  for  which  it  is 
made,^''  even  though  the  appropriations  are  annual  and  the  first  payments  were  di- 
rected to  be  made  during  the  fiscal  years  named.*° 

Consolidation. — A  college  and  a  university  may  consolidate  in  Kentucky,*^  work- 
ing thereby,  not  the  annihilation  of  the  constituent  institutions,  but  merely  their 
continuance  in  the  amalgamated  f  orm,^-  and  the  acquisition  of  all  the  property  rights 
of  the  former  schools  by  the  new  university  subject  to  the  terms  on  which  they  had 
acquired  it.*^  Hence  a  promissory  note  to  a  university  having  been  accepted  with  the 
condition  that  it  be  applied  to  a  particular  professorship,  which  is  a  suiScient  con- 
sideration,*' will  not  be  cancelled  for  failure  of  consideration  by  the  consolidation 
of  the  donee  with  a  college,  either  on  the  ground  that  the  donee  has  ceased  to  exist, 
and  is  therefore  unable  to  perform,*"  or  that  there  is  a  diversion  of  the  money  to  a 
purpose  entirely  foreign  to  the  intention  of  the  donor.*" 

Actions. — A  university  having  terminated  its  existence  for  more  than  five  5'ears 
by  the  transfer  of  all  its  corporate  property,  franchises,  and  good  will,  and  the  pay- 
ment of  its  debts,  cannot  maintain  a  suit  in  Tennessee  either  by  common  or  statu- 
tory law,*"  nor  can  a  trustee  sue  on  its  behalf,*^  nor  can  the  trustee  of  an  existing 


whole  is  otherwise.  Id.  Statutes  construed 
as  aptly  assenting'  to  the  prescribed  condi- 
tions of  the  appropriations  by  directing-  its 
application  solely  to  the  Agricultural  Col- 
lege at  the  University  of  Wyoming'.     Id. 

34.  Wyoming'  Agricultural  College,  a  pub- 
lic corporation  in  view  of  Const,  art.  7,  §  1, 
art.  3,  §  36,  and  Laws  1890-1891,  p.  373,  c.  92. 
State  V.  Irvine   [Wyo]   84  P.  90. 

35,  S8.     State  V.  Irvine   [Wyo.]   84  P.  90. 
37.     An    act    requiring    students    to    have 

passed  a  high  school  examination  and  to 
have  passed  through  the  twelfth  grade  or 
its  equivalent.  State  v.  Bryan  [Fla.]  39  So. 
929.  Not  void  as  violating'  any  contract  be- 
tween the  national  government  and  the  state 
in  acceptinK  the  appropriations  under  such 
act.  Id.  Such  a  provision  even  if  improper 
would  not  render  the  entire  act  unconstitu- 
tional.    Id. 

3S.  State  v.  Bryan  [Fla.]  39  So.  929. 
Even  though  unconstitutional,  it  would  not 
a.ffect  the  validity  of  the  entire  act.  Id.  But 
even  if  the  board  should  exclude  military 
tactics  from  the  curriculum,  it  is  not  seen 
how  the  state  could  raise  the  question,  es- 
pecially in  a  quo  warranto  proceeding.  Id. 
The  duty  of  teaching  military  tactics  if  ex- 
isting may  be  enforced  by  a  prospective  stu- 
dent in  appropriate  proceedings.     Id. 

39.  Sums  of  $5,000  under  Acts  1902,  p.  912, 
r.  625,  §  5,  6,  and  $2,000  under*  Acts  1904,  p. 
951,  c.  557,  §  4,  not  paid  after  expiration  of 
fiscal  year  for  which  donation  was  made, 
construed  not  to  have  been  forfeited.     Mary- 


land   Agricultural    College    v.    Atkinson,    102 
Md.  557,  62  A.  1035. 

40.  Maryland  Agricultural  Colleg-e  v.  At- 
kinson,  102  Md.   557,   62  A.   1035. 

41.  Two  institutions  at  different  cities  in- 
corporated by  hostile  branches  of  the  same 
church,  which  later  became  reconciled. 
Central  University  of  Kentucky  v.  Walters' 
Ex'rs   [Ky.]   90  S.  W.   1066. 

42.  Central  University  of  Kentucky  v. 
Walters'   Ex'rs    [Ky.]    90   S.   W.    1066. 

43.  Donations  to  be  applied  to  particular 
professorships  acquired  with  the  necessity 
of  continuing  the  .chair.  Central  University 
of  Kentucky  v.  Walters'  Ex'rs  [Ky.]  90  S. 
W.  1066. 

44.  Central  University  of  Kentucky  v. 
Walters'  Ex'rs  [Ky.]   90  S.  W.  1066. 

45.  The  new  university  continuing  the 
chair  of  mathematics  established  by  the 
preceding  one  to  which  the  proceeds  of  the 
note  were  to  be  applied.  Central  University 
of  Kentucky  v.  Walters'  Ex'rs  [Ky.]  90  S. 
W.    106  6. 

4G.  Even  though  as  a  result  of  the  con- 
solidation the  fund  will  be  used  at  a  differ- 
ent town  and  under  the  auspices  of  anotheY* 
branch  of  the  same  church,  contrary  to  the 
intention  of  the  donor.  Central  University 
of  Kentucky  v.  Walters'  Ex'rs  [Ky.]  90  S. 
W.   1066. 

47.  Shannon's  Code  §§  2525,  2070,  2071. 
State  V.  U.  S.  Grant  University,  115  Tenn.  238, 
90  S.  W.  294.  Bill  held  to  charge  a  union  or 
merger    of    the    Grant    Memorial    University 
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university  sue  on  its  belialf  unless  he  lias  first  asked  tlie  corporation  to  sue  and  it 
lias  refused,  or  unless  such  a  request  would  be  useless/^  and  in  a  suit  by  a  trustee 
without  such  a  request  on  the  ground  that  it  would  be  useless,  the  facts  showing  the 
usei&ssness  must  be  set  forth.^'^ 

0-fficers  and  instructors. — Eequiring  certain  qualifications  as  to  length  and  place 
of  residence  from  members  of  the  board  of  control  of  a  state  university  is  not  un- 
constitutional.^^ The  mode  of  compensating  an  instructor  in  a  college  cannot  affect 
the  character  of  his  employment,^^  hence,  although  the  faculty  were  to  defray  the 
expenses  of  operating  a  college,  they  were  not  thereby  made  such  officers  that  serv- 
ice upon  the  dean  was  service  upon  the  corporation.^^  Even  a  private  college  is  not 
liable  for  the  negligence  of  its  employes.^* 

Collision;  Coloe  of  Title,  see  latest  topical  index. 

COMBINATIONS   AND   MONOPOLIES. 


§  1.  Combinations  Violative  of  the  Fed- 
eral   Anti-Trust    Act  (661). 

§  3.  Combinations  Violative  of  State  Anti- 
Trust   Acts   and   of   the   Sherman  Law   (663). 


§  3.  Grants  of  Privileges  by  Statute,  Or- 
dinance, and  Contracts  Tvith  Municipalities 
Tending  to  Create  9IonopoIles  (667). 


§  1.  Comtlnations  violative  of  the  Federal  anti-trust  act.^^ — The  Sherman 
anti-trust  law  declares  illegal  every  contract,  combination,  or  conspiracy  in  restraint 
of  trade  or  commerce  amonsfst  the  several  states  or  with  foreign  nations.^^     To 


and  the  Chattanooga  University  into  the  U. 

5.  Grant  University.  Id.  Bill  held  to  show 
not  a  nonuser  but  a  transfer  of  all  its  prop- 
erty, franchises,  power,  etc.  Id.  Held  that 
general  assembly  reserved  right  to  amend 
charters  of  the  East  Tennessee  "Wesleyan 
University  and  its  successors,  and  of  the 
Chattanooga  University  and  its  successor, 
the  U.  S.  Grant  University.  Id.  Held  that 
the  transfer  of  its  property  and  franchises 
by  the  Grant  Memorial  University  in  1892 
was  authorized  by  statute  and  binding.  Id. 
Held  that  claim  in  appellant's  brief  that 
property  was  transferred  by  the  Grant  Mem- 
orial University  to  be  held  in  trust  for  itself 
and  not  for  the  U.  S.  Grant  University  is  not 
sustained    by    appellant's    bill.     Id. 

48,  49,  50.  State  v.  U.  S.  Grant  University, 
115   Tenn.    238,    90    S.  W.   294. 

51.  A  statute  requiring  that  members  be 
appointed  from  certain  portions  of  the  state 
after  a  residence  of  at  least  10  years  there- 
in, not  violative  of  Const,  art.  3,  §  27,  or  art. 

6,  §  5.  State  v.  Bryan  [Fla.]  39  So.  929.  Act 
held  not  violative  of  Const,  art.  4,  §  15,  be- 
cause it  permits  governor  to  remove  mem- 
bers of  board,  as  it  will  presumably  be  done 
in   the  constitutional   way.     Id. 

52.  Although  compensation  of  instructors 
was  to  be  derived  out  of  the  tuition  fees. 
Medical  College  v.  Rushing,  124  Ga.  239,  52 
S.  E.  333. 

53.  Medical  College  v.  Rushing,  124  Ga. 
239.  52  S.  E.  333.  Neither  by  its  charter  or 
by-laws  is  a  member  of  its  faculty  of  the 
Medical  College  of  Georgia  or  its  dean  an 
officer  or  agent  of  the  corporation  for  the 
purposes  of  service.     Id. 

.51.  Exempt  as  charitable  institutions. 
Parks  V.  Northwestern  University,  218  111. 
3S1,  75  N.  E.   991. 


55.  See  5   C.  L.    594. 

56.  Act  Cong.  July  2,   1890,   c.   647.    {26   St. 

209  [U.  S.  Comp.  St.  1901,  p.  3200]).  A  com- 
bination of  manufacturers,  wholesalers,  and 
retailers,  to  arbitrarily  fix  the  minimum  re- 
tail price  of  drugs  and  exclude  ''aggressive 
cutters"  of  such  prices,  and  those  who  deal 
with  them,  violated  the  Sherman  act  pro- 
hibiting restraint  of  interstate  trade.  Loder 
V.  Jayne,  142  F.  1010.  Evidence  sufficieftt  to 
show  that  certain  of  the  defendants  partici- 
pated in  the  combination.  Id.  The  question 
as  to  the  existence  of  a  conspiracy  was  for 
the  jury  where  resolutions,  etc.,  were  lawful 
upon  their  face,  but  taken  in  connection 
with  other  matters  appeared  unlawful.  Id. 
A  combination  of  independent  steamship 
lines  for  the  purpose  of  monopolizing  the 
traffic  between  points  in  different  states,  and 
by  which  earnings  are  pooled  and  divided  in 
stated  proportions, was  unlawful  and  invalid 
under  the  Sherman  act.  White  Star  Line  v. 
Star  Line  of  Steamers  [Mich.]  12  Det.  Leg. 
N.  5S6,  105  N.  -W.  135.  That  the  contract 
might  be  valid  as  to  traffic  between  points 
in  one  of  the  states  did  not  save  it  from 
the  Federal  Statute.  Id.  Combination  of 
brew^ing  companies  to  prevent  competition 
and  control  the  price  of  their  products  by  al- 
lotting the  business,  prohibiting  any  mem- 
ber from  selling  to  customers  allotted  to  the 
others,  and  requiring  members  not  to  sell 
below  a  certain  price,  violated  §  3  of  the 
Sherman  law,  and  also  the  common  law. 
Leonard  v.  Abner-Drury  Brewing  Co.,  25 
App.  D.  C.  161.  Complaint  for  injury  to 
plsintiff's  hat  trade,  in  violation  of  the  anti- 
trust act,  because  of  plaintiff's  opposition  to 
the  closed-shop  policy,  held  sufficient  on 
motion  for  its  correction.  Loewe  v.  Lawlor, 
142  F.  216. 
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r.void  a  contract  ^'^  as  violative  of  this  act,  it  miist  be  directly  connected  with  the 
])urpose  of  restraining  trade.^®  A  mere  partial  and  incidental  restraint  is  not  suffi- 
cient.'^^ An  agreement  for  the  sale  of  a  business  and  good  will  cannot  be  repudiated 
on  the  ground  that  the  purchaser  acquired  the  property  for  the  purpose  of  obtain- 
ing a  monopoly  and  in  pursuance  of  an  illegal  combination  in  restraint  of  trade,®" 
nor  does  the  act  invalidate  or  prevent  a  recovery  for  the  breach  of  a  collateral  con- 
tract for  the  manufacture  and  sale  of  goods  by  a  member  of  a  combination  formed 
for  the  purpose  of  restraining  interstate  trade  in  such  goods. ''^ 

A  comljination  of  manufacturers,  obnoxious  to  the  Sherman  act,  cannot  be 
annuled  in  equity  at  the  suit  of  retail  dealers  doing  business  with  a  company  sought 
to  be  coerced  into  the  association,  but  having  no  contract  with  such  company  for  the 
]jurchase  of  its  product  ;^^  but  injunction  will  lie  to  prevent  the  doing  or  continu- 
ing of  the  unlawful  acts  where  the  involuntary  entry  of  the  company  into  the  trust 
would  work  irreparable  injury  to  the  business  of  the  dealers,"^  and  the  fact  that 
the  Slierman  act  makes  the  conspiracy  a  crime  docs  not  necessarily  impair  equity 
jurisdiction.''-  In  a  suit  by  the  United  States  to  enjoin  a  conspiracy  violating  the 
Slierman  act  by  creating  a  general  distributing  agent,  evidence  is  material  which 
tends  to  establish  the  manner  in  which  the  agent  executed  its  functions."^  A  de- 
fense that  a  contract  is  void  as  violative  of  this  act  is  not  available  unless  pleaded.*^*^ 

Compulsortj  iefitimony  and  immunity  of  witnesses  is  strictly  pertinent  to  an- 
other topic. ^^  For  convenience  some  of  the  later  cases  are  here  repeated.  The 
privilege  of  witnesses  does  not  extend  to  corporations/*  and  a  witness  cannot  claim 
that  his  testimony  would  incriminate  the  corporation  of  which  he  is  part.®^  The 
possibility  of  state  prosecutions  does  not  justify  refusal  to  answer  Mdiat  by  grant 
of  immunity  has  lost  its  incriminating  quality  as  to  Federal  crimes,^"  the  immuniz- 
ing of  the  witness  as  to  Federal  crimes  being  a  sufficient  satisfaction  of  the  consti- 
tutional guaranty.'^^     The  possible  forgetfulness  of  all  grand  jurors  and  of  a  lack 


57.     See    Contracts,    5    C.    L.    664. 

5S.  And  not  merely  Co. lateral  thereto. 
Camors-McConnell  Co.  v.  McConnell,  140  F. 
412. 

59.  A  contract  for  the  sale  of  river  craft, 
whereby  the  instalments  were  suspended  in 
case  of  serious  competition  in  traffic  be- 
tween two  ports  of  a  state,  and  the  vendee 
required  to  withdraw  from  such  competition 
for  five  years,  was-  not  a  sufficient,  if  any, 
restraint  of  interstate  commerce  to  violate 
the  Sherman  act.  Cincinnati,  P.,  B.  S.  &  P. 
Packet  Co.  v.  Bay,  200  U.  S.   179,  50  Law.  Ed. 

.     Purchaser    could    not    escape    payment 

by  invoking  the  Sherman  act  because  of  a 
covenant  by  him  to  maintain  the  present 
rates  not  declared  to  enter  into  the  consid- 
eration of  the  sale,  especially  where  the 
rates  related  primarily,  if  not  exclusively, 
to  domestic  business.  Id.  An  agreement  as 
incidental  to  the  sale  of  property  as  a  busi- 
ness, that  the  seller  will  not  enter  into  a 
competing  business,  is  valid,  though  in  par- 
tial restraint  of  trade  (Camors-McConnell 
Co.  V.  McConnell,  140  P.  412),  though  inci- 
dentally it  may  possibly  interfere  with  in- 
terstate commerce  (Cincinnati,  P.,  B.  S.  &  P. 
Packet  Co.  v.  Bay,  200  U.  S.  179,  50  Law.  Ed. 

• ).     A  contract  obligating  one   corporation 

to  buy  all  its  raw  material  from,  and  to  sell 
all  its  maliufactured  products  to,  another 
corporation  does  not  violate  the  Sherman 
act  or  the  anti-trust  law  of  Illinois.  Heim- 
buecher  v.  Goff,  Horner  &  Co.,  119  111.  App. 
373. 


60.  Remedy  being  by  direct  proceeding 
against  the  combination.  Camors-McConnell 
Co.  V.  McConnell,  140  F.  412. 

61.  Recovery  by  member  of  combination 
against  vendee  of  glass.  Hadley-Dean  Plate 
Glass  Co.  v.  Highland  Glass  Co.  [C.  C.  A.] 
143   F.   242. 

62.  Can  be  only  at  suit  of  United  States. 
Leonard  v.  Abner-Drury  Brew.  Co.,  25  App. 
D.  C.  161. 

63.  Officers  of  a  labor  union  attempting 
to  procure  its  members  to  leave  the  employ 
of  the  company,  unless  it  join  the  associa- 
tion, are  equally  within  the  scope  of  the 
remedy.  Leonard  v.  Abner-Drury  Brew.  Co., 
25  App.  D.  C.  161. 

64.  Leonard  v.  Abner-Drury  Brew.  Co., 
25   App.    D.    C.   161. 

65.  To  the  charge  of  a  combination  or 
conspiracy  by  means  of  a  joint  selling 
agency,  the  books  and  papers  of  the  mem- 
bers show^ing  the  amount,  price,  and  value 
of  product,  and  manner  of  selling  the  same, 
is  material.  Nelson  v.  U.  S.,  201  U.  S.  92,  50 
Law.    Ed. . 

66.  New  York  Bank  Note  Co.  v.  Kidder 
Press  Mfg.   Co.    [Mass.]    78   N.  B.   463. 

67.  See    Witnesses,    6    C.    L.    2007. 

CS,  es).  Hale  v.  Henkel,  201  U.  S.  43.  50 
Law.    Ed. . 

70.  Nelson  v.  U.  S.,  201  U.  S.  92,  50  Law. 
Ed. . 

71.  Hale  V.  Henkel,   201  U.   S.   43,   50  Law. 

Ed. .      See    the    converse    stated    in    Jack 

V.    State    of    Kansas,    26    S.    Ct.    73. 
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of  all  memoranda  of  what  incriminating  testimony  was  given  does  not  make  the 
granted  immunity  insufficient.'^^  The  immunity  bestowed  extends  to  testimony  be- 
fore a  grand  jury  prior  to  presentment.'^^  The  immateriality  of  questions  cannot 
be  challenged  by  witnesses  as  ground  for  refusing  to  answer/*  nor  is  non  produc- 
tion of  papers  excused  because  witness  holds  them  as  a  corporate  functionary.'^^  To 
compel  production  of  books  and  papers  by  subpoena  duces  tecum  is  not  an  unreason- 
able search  and  seizure,'*^  unless  more  than  in  reason  will  probably  be  necessary 
are  required. '^^ 

§  2.  Combinations  violative  of  state  anti-trust  acts  and  of  the  Sherman 
iaicJ^ — Combinations  having  for  their  purpose  the  stifling  of  general  competition 
and  the  control  of  trade  and  prices  are  unlawful,  both  at  common  law  and  by  some 
sLatutes.'^^  It  is  not  essential  that  they  do  in  fact  create  a  monopoly,  provided  they 
lend  to  that  end  and  interfere  with  free  competition,^'*  but  combinations  between 
firms  or  individuals  for  the  regulation  of  prices  and  of  competition  in  business  are 
not  unlawful  so  long  as  they  are  reasonable  and  do  not  include  all  of  a  commodity 
or  trade,  or  create  such  restrictions  as  to  materially  affect  the  freedom  of  com- 
incrce.^^  An  organization  of  employers  for  the  purpose  of  securing  stability  in  the 
building  trades,  by  requiring  members  to  exact  from  employes  agreements  pro- 
\'iding  for  the  arbitration  of  disputes,  is  not  unlawful  as  in  restraint  of  trade.^- 
Contracts  in  restraint  of  trade  are  treated  elsewhere.*^ 

Statutes  directed  against  trusts  and  monopolies  are  generally  held  valid  as  being 
within  the  police  power  of  the  state,  if  they  do  not  infringe  some  of  the  guaranteed 
rights  or  trench  on  the  Federal  power,^*  and  the  fact  that  they  apply  to  comliina- 


72,73.  Hale  v.  Henkel,  201  U.  S.  43,  50 
Law.    Ed. . 

74,7.';.  Nelson  v.  U.  S.,  201  U.  S.  92,  50 
Law.    Ed.   - — . 

76,  77.  Hale  v.  Henkel,  201  U.  S.  43,  50 
Law^.    Ed. . 

78.  See   5   C.  L.   595. 

79.  Organization  of  retail  coal  dealers 
seeking  to  compel  wholesalers  to  furnish 
coal  only  to  designated  dealers,  and  pledg- 
ing its  members  not  to  buy  from  wholesalers 
who  sold  to  others  except  on  payment  of  a 
penalty,  violated  the  common  law,  the  con- 
spiracy act  of  1S74  and  that  of  1891,  against 
trusts,  pools,  and  monopolies.  Sanford  v. 
People,  121  111.  App.   619. 

80.  No  defense  that  there  was  only  a 
partial  restraint  of  trade  and  that  outsiders 
could  deal  in  coal  by  paying  a  tribute  to 
the  members.  Sandford  v.  People,  121  111. 
App.   619. 

81.  Contract  to  buy  all  sash  weights 
plaintiff  might  make  during  a  certain  period 
not  void  at  common  law.  Over  v.  Byram 
Foundry  Co.    [Ind.  App.]    77  N.   E.   302. 

82.  Defendant  held  liable  for  violating  a 
rule  against  employing  men  who  refused  to 
sign  such  agreements.  City  Trust  Safe  De- 
posit &  Surety  Co.  v.  Waldhauer,  47  Misc.  7, 
95    N.   T.    S.    222. 

S3.     See  Contracts,  5  C.  L.  664. 

84.  Rev.  Laws  c.  56,  §  1,  prohibiting  ven- 
dors from  making  it  a  condition  of  the  sale 
of  goods  that  purchaser  shall  not  deal  in 
the  goods  of  any  other  person,  is  within  the 
police  power  of  the  state  and  not  contrary 
to  U.  S.  Const.  Am.  14,  or  to  art.  1,  §  8 
thereof,  as  interfering  with  interstate  com- 
merce, or  to  Mass.  Const,  art.  1,  10.  Com- 
monwealth V.  Strauss  [Mass.]  78  N.  E.  136. 
Sherman   Act   did   not    affect    its   validity,    as 


that  act  does  not  touch  contracts  affecting 
interstate  commerce  only  indirectly.  Id. 
Laws  1899,  p.  409,  No.  255,  to  prevent  trusts, 
etc.,  for  certain  purposes  and  providing  for 
the  revocation  of  the  certificate  of  any  for- 
eign corporation  violating  the  act,  does  not 
offend  U.  S.  Const.  Am.  14,  §  1.  Attorney 
General  v.  A.  Booth  &  Co.  [Mich.]  12  Det. 
Leg.  N.  991,  106  N.  W.  868.  "The  Anti-Trust 
Statute,"  Acts  1903,  c.  140,  p.  268,  held  valid 
and  constitutional.  State  v.  Witherspoon, 
115   Tenn.   138,   90  S.  W.   852. 

Held  void:  Penal  Code  §  321,  prohibiting 
combinations  for  the  purpose  of  fixing  the 
price  or  regulating  the  production  of  any 
article  of  commerce,  by  reason  of  §  325,  ex- 
empting agriculturists,  etc.,  violates  U.  S. 
Const.  Am.  14,  by  denying  the  equal  protec- 
tion of  the  laws,  both  sections  being  inter- 
dependent. State  v.  Cudahy  Packing  Co. 
[Mont.]   82  P.  833. 

IVOTB.  Validity,  scope,  actual  restraint: 
Action  was  brought  by  the  state  against  cer- 
tain corporations  charging  them  with  a  vio- 
lation of  the  state  statute  declaring  null  and 
void  all  combinations  made  with  a  view  to 
lessen,  or  which  tend  to  lessen,  competition 
in  the  manufacture  or  sale,  or  to  control 
the  prices  of  articles  of  domestic  growth  or 
of  domestic  raw  material.  On  demurrer, 
held:  (1)  That  the  act  is  constitutional;  (2) 
That  it  applies  only  to  unreasonable  re- 
straint of  trade;  (3)  That  it  is  unnecessary 
to  allege  that  the  acts  charged  actually  did 
restrain  trade.  State  v.  Virginia-Carolina 
Chemical  Co.  et  al  71  S.  C.  544,  51  S.  E.  455. 
(1)  Where  the  state  anti-trust  laws  ex- 
empt from  their  operation  certain  classes  of 
combinations,  they  have  been  held  invalid 
as  denying  the  equal  protection  of  tlie  laws. 
Connolly  v.  Union   Sewer  Pipe  Co..   184   TJ.   S. 
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tions  formed  prior  to  their  enactment  does  not  render  them  unconstitutional.^''  A 
state  may  prohibit  the  doing  of  business  within  its  borders  by  a  foreign  corporation 
belonging  to  any  trust  or  pool  entered  into  outside  the  state  for  the  purpose  of  af- 
fecting prices  outside  the  state.,^**  A  statute  forbidding  combinations  or  agreements 
by  insurance  companies  is  valid,  though  the  general  anti-trust  law  of  a  state  also 
applies  to  such  companies. ^^ 

To  constitute  a  violation  of  anti-trust  laws,  it  is  not  essential  that  there  exist 
between  the  parties  any  formal  contract.^^  A  statute  declaring  illegal  and  pro- 
l.iibiting  trusts  applies  to  the  existence  and  carrying  on  of  all  trusts  after  it  takes 
affect,  including  those  formed  prior  thereto.^®  Eailroad  and  express  companies  are 
not  exempt  from  the  operation  of  anti-trust  laws  because  of  the  existence  of  prior 
Liws  empowering  the  state  railroad  commission  to  regulate  rates. ^°  The  provisions 
of  the  anti-trust  act  of  Arkansas,  directing  the  institution  of  proceedings  against 
corporations  failing  to  file  the  affidavit  of  freedom  from  combinations  required  by 
the  secretary  of  state,  does  not  create  an  offense,  and  failure  to  file  the  affidavit  does 
not  violate  the  statute.^^     The  validity  under  various  statutes  of  .particular  com- 


540,  46  Law.  Ed.  679.     Contra,  State  v.  Schlitz 
Brewing-  Co.,  104  Tenn.  715,  59  S.  W.  1033,  78 
Am.    St.    Rep.    941.     But    where    the    statutes 
are    general    in    their    terms,    embracing    all 
classes,   they  are  upheld  as  a  valid   exercise 
of  the  police  power.     State  v.   Buckeye  Pipe 
Line   Co.,   61  Ohio  St.   520,   56  N.   B.   464;    Smi- 
ley V.  Kansas,  196  U.  S.  447,  49  Law.  Ed.  546, 
Houck    V.    Anheuser-Busch    Brewing    Ass'n, 
88  Tex.   184,   30   S.   W.   869;   In   re  Davies,   168 
N.   Y.    89,    61   N.   E.   118.      (2)    In   holding-   that 
the    act    applied    only    to    unreasonable    re- 
straints of  trade  the  court  adopted  the  views 
of  Justice  Brewer  in  Northern  Securities  Co. 
V.   Ujiited   States,   193   U.   S.    197,   48   Law.   Ed. 
679,  declining  to  follow  the  decision  of  Jus- 
tice  Harlan    therein.     The    contrary   was   di- 
rectly held  in  United  States  v.  Trans-Missouri 
Freight    Ass'n,    166    U.    S.    290,    41    Law.    Ed. 
1007;    United    States    v.    Coal    Dealers'    Ass'n, 
85    F.    252.      (3)     The    defendants    contended 
that   as   the   only    acts   charged   in   the   com- 
plaint were  lawful,  and  as  there  was  no  al- 
legation that  they  actually  did  lessen  compe- 
tition, no  unlawful  intent  would  be  inferred. 
But  the  court  was  of  the  opinion  that  a  re- 
straint of  trade  would  reasonably  be  the  re- 
sult   of   the   acts   alleged,    and    therefore    the 
law   would   presume   that  such   a  result   was 
Intended.     United    States   v.    The    Paul    Sher- 
man Pet.    (C.   C.)    98,   27  Fed.   Cas.   No.   16,012. 
And  where  such  an  intent  exists,  producing 
a   dangerous    probability   that   the   acts   con- 
templated will    occcur,   there  the  statute   di- 
rects itself  against  that  dangerous  probabil- 
ity as  well  as  against  the  completed  result. 
Swift  &   Co.   V.  United   States,   196   U.    S.    375, 
49   Law.  Ed.   518;   Harding  v.  American  Glu- 
cose   Co.,    182    111.    551,    55    N.    E.    577,    74    Am. 
St.    Rep.    189,    64    L.    R.    A.    738    and    Note    Cf. 
MacGinnis  v.  Boston  &  Mont.  Consol.  Copper 
&    Silver    Min.    Co.,    29    Mont.    428,    75    P.    89, 
holding   that   a   specific    intent    or    necessary 
tendency  to  restrain  trade  must  be  shown. — 
4  Mich.  L.  R.  226. 

S5.  Acts  1903,  p.  119,  c.  94,  declaring-  ille- 
g-al  and  prohibiting  trusts,  does  not  im- 
pair the  obligation  of  contract  because  it 
includes  trusts  formed  before  it  went  into 
effect.  State  v.  Missouri  R.  Co.  [Tex.]  14 
Tex.  Ct.  Rep.  906.  91  S.  W.  214. 


86.  Act  January  23,  1903,  prohibiting  any 
corporation,  foreign  or  domestic,  engaged 
in  any  trust  agreement  from  doing  business 
within  the  state,  v/as  within  the  power  of 
the  legislature  with  reference  to  foreign  in- 
surance companies.  Hartford  Fire  Ins.  Co.  v. 
State  [Ark.]  89  S.  W.  42.  Act  Jan.  23,  1905, 
to  the  effect  that  any  corporation  connected 
with  any  trust  agreement  made  in  Arkansas 
or  elsewhere,  to  regulate  in  Arkansas  or 
elsewhere,  the  premiums  for  insuring-  prop- 
erty, etc.,  shall  be  subject  to  certain  pen- 
alties, and  prohibiting-  such  corporation  from 
doing  business  within  tlie  state,  prohibits 
the  doing  of  business  in  Arkansas  by  a  for- 
eign insurance  corporation  belonging-  to  a 
trust  to  fix  insurance  rates  outside  of  Ar- 
kansas.    Id. 

87.  Iowa  Code  1897,  §  1754,  forbidding  in- 
surance companies  from  entering  into  coin- 
binations  or  agreements  concerning-  rates, 
agents'  commissions,  or  the  manner  of  trans- 
acting business,  and  presumably  intended  to 
insure  competition  among  these  companies, 
does  not  violate  U.  S.  Const.  Am.  14.  Car- 
roll v.  (Greenwich  Ins.  Co.,  199  U.  S.  401,  50 
Law.  Ed. .  Does  not  forbid  the  com- 
panies from  using  each  other's  experience 
or  to  employ  the  same  person  to  work  up 
results.     Id. 

88.  A  corporation  organized  in  pursuance 
of  a  scheme  to  combine  violated  tlie  anti- 
trust law  by  carrying  out  the  unlawful  ar- 
rangement and  could  not  defend  on  the 
ground  that  the  wrong  was  done  by  the  or- 
ganizers. Attorney  General  v.  A.  Booth  <& 
Co.   [Mich.]   12  Det.  Leg.  N.  991,  106  N.  "W.  868. 

89.  Acts  1903,  p.  119,  c.  94.  State  v. 
Missouri,  etc.,  R.  Co.  [Tex.]  14  Tex.  Ct.  Rep. 
906,  91  S.  W.  214. 

90.  Acts  1903,  p.  119,  c.  94,  not  inappli- 
cable to  contract  between  a  railroad  com- 
pany and  an  express  company  granting  ex- 
clusive privileges  to  the  express  company. 
State  V.  Missouri,  etc.,  R.  Co.  [Tex.]  14  Tex. 
Ct.    Rep.    906,    91    S.   W.    214. 

91.  Prosecution  required  is  for  violation 
of  the  other  sections  prohibiting  trusts,  etc. 
Act  Jan.  23,  1905  (Acts  1905,  p.  6,  §  7). 
State  V.  International  Harvester  Co.  [Ark.] 
96    S.    W.    119. 
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binations,''-  the  scope  of  siTch  statiTtes,""  and  the  effect  to  be  given  specific  laws  in 
N  iew  of  other  legislation  on  the  subject,^*  depend  on  the  statutes  themselves  and  are 
not  susceptible  of  reduction  to  rule. 


93.  Violated:  Rev.  St.  1895,  art.  4540,  re- 
quires railroad  companies  to  furnish  equal 
facilities  and  equal  rates  to  all  express  com- 
panies. Held,  a  contract  between  a  railroad 
company  and  an  express  company  giving-  the 
latter  "exclusive  privileges,"  binding  the 
railroad  not  to  allow  others  to  do  an  express 
business  on  the  road,  and  giving  the  express 
company  credit  for  any  sums  paid  by  other 
express  companies  in  case  privileges  should 
be  accorded  them  by  legislation  or  judicial 
proceedings,  violated  Acts  1903,  p.  119,  c.  94, 
defining  a  trust  as  a  coinbination  of  capital 
skill,  or  acts  of  two  or  more  persons  to 
create  or  carry  out  restrictions  in  the  free 
pursuit  of  any  business  authorized  by  the 
laws  of  the  state,  or  to  prevent  or  les.sen 
competition  in  the  transportation  of  mer- 
chandise, and  making  a  trust  unlawful. 
State  V.  Missouri,  etc.,  R.  Co.  [Tex.]  14  Tex. 
Ct.  Rep.  906,  91  S.  "W.  214.  Held  to  be  a 
combination  of  capital  skill  and  acts  of  the 
railroad  and  the  express  companies.  Id. 
An  association  of  persons  and  corporations 
engaged  in  the  business  of  buying  and  sell- 
ing live  stock  and  practically  controlling 
that  business  at  tlie  place  of  operation, 
which  has  a  by-law  forbidding  its  members 
to  buy  or  sell  live  stock  for  others  without 
charging  a  commission  of  at  least  50  cents 
a  head,  is  a  combination  to  carry  out  re- 
strictions in  the  full  and  free  pursuit  of  a 
lawful  business,  and  in  virtue  of  that  fact  is 
a  trust  within  tlie  terms  of  c.  265,  p.  481, 
l^aws  1897.  State  v.  "Wilson  [Kan.]  84  P. 
737.  The  charging  of  a  commission  for  serv- 
ices in  the  purchase  of  live  stock  for  anoth- 
er, by  a  member  of  such  a  trust  in  pursu- 
ance of  the  by-law  referred  to  is  a  misde- 
meanor by  that  statute,  and  a  contra,ct  to 
pay  commissions  exacted  under  such  circum- 
stances is  void.  Id.  A  contract  that  a  pur- 
chaser shall  sell  the  goods  of  the  vendor 
but  not  the  goods  of  any  other  person  vio- 
lates Rev.  Laws  c.  56,  §  1,  against  making  it 
a  condition  of  the  sale  of  goods  that  the 
buyer  shall  not  deal  in  the  goods  of  any 
other  person,  but  permitting  the  making  of 
contracts  for  the  exclusive  sale  of  goods, 
and  is  not  a  contract  for  the  exclusive  sale 
of  goods.  Commonwealth  v.  Strauss  [Mass.] 
78  N.  E.  136.  A  ruling  that  if  defendant 
nam-ed  a  price  at  which  he  would  sell  his 
employer>s  tobacco,  and  then  stated  that  if 
the  purchaser  dealt  in  no  other  tobacco  de- 
fendant would  return  a  rebate  of  6  per  cent, 
it  would  not  be  ■  a  sale  on  condition  that 
the  purchaser  would  not  sell  the  goods  of 
any  other  persoij,  was  properly  refused 
where  the  jury  might  have  found  that  the 
price  and  rebate  -were  understood  to  be  a 
practical  refusal  to  sell  except  upon  the  con- 
dition which  would  entitle  the  purchaser  to 
the  rebate.      Id. 

X<>t  violated:  An  agreem.ent  by  a  seller  of 
whisky  not  to  sell  the  same  kind  of  whisky 
in  the  places  where  the  buyer  was  engaged 
in  business  until  the  latter  had  disposed  of 
the  quantity  purchased  did  not  violate  Acts 
1899,  p.  246,  c.  146,  against  fixing  prices,  lim- 
iting quantity,  refusing  to  deal  ->^'rh  those 
not  members  of  a  combination,   etc.      Norton 


v.  W.  H.  Thomas  &  Sons  Co.  [Tex.]  15  Tex. 
Ct.  Rep.  126,  91  S.  W.  780.  Norton  v.  W.  H. 
Thomas  &  Sons  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  618,  93  S.  W.  711.  A  contract  bind- 
ing a  corporation  to  purchase  all  its  vs.\v  ma- 
terial from  another  corporation  and  to  sell 
to  it  all  its  manufactured  products  does  not 
offend  the  Illinois  anti-trust  law,  nor  the 
Sherman  act.  Heimbuecher  v.  Goff,  Horner 
&  Co.,  119  111.  App.  373.  A  live  stock  ex- 
change established  for  the  mutual  benefit 
of  its  members  and  to  inculcate  and  enforce 
correct  principles  in  business  transactions, 
and  providing  for  the  expulsion  of  members 
found  guilty  of  misconduct  or  business  dis- 
honesty, and  that  no  mem.ber  should  do  busi- 
ness with  one  expelled,  was  not  an  illegal 
combination  in  restraint  of  trade  within  Rev. 
St.  1S99,  §  8978,  prohibiting  the  limiting  of 
competition  by  refusing  to  deal  with  another 
person  because  not  a  member.  Gladish  v. 
Kansas  City  Live  Stock  Exch.,  113  Mo,  App. 
726,  89  S.  W.  77.  One  expelled  could  not  re- 
strain association  ,or  its  members  from  re- 
fusing to  deal  with  him  on  the  ground  that 
such  refusal  v/as  an   illegal   boycott.      Id. 

93.  The  anti-trust  statute  of  Missouri 
(Rev.  St.  Mo.  1899,  §§  8965-8970),  does  not 
apply  to  a  contract  for  the  sale  of  goods  to 
be  manufactured  by  the  vendor  in  another 
state  and  delivered  to  the  vendee  in  Missouri, 
the  regulation  of  interstate  commerce  being 
within  the  exclusive  authority  of  Congress. 
Hadley-Deai*  Plate  Glass  Co.  v.  Highland 
Glass  Co.  [C.  C.  A.]  143  P.  242.  Act  Cong. 
August  27,  1894,  was  not  applicable,  being 
confined  to  combinations  where  either  of 
the  parties  is  importing  any  article  from  a 
foreign  country.  Id.  Burn's  Ann.  St.  1901, 
§  3312g,  declaring  void  contracts  between 
persons  or  corporations  who  control  the 
output  of  certain  articles  of  merchandise, 
lesigned  to  affect  prices,  applies  only  to  con- 
tracts between  parties  who  control  the  out- 
put, and  so  a  contract  for  the  sale  of  the  en- 
tire output  of  a  particular  foundry  for  a 
certain  period  was  not  void.  Over  v.  Byram 
Foundry    Co.    [Ind.    App.]    77    N.    E.    302. 

94.  Ch.  158,  p.  294,  Laws  1891  CGen.  St. 
1901,  §§  2439-2441)  prohibiting  combinations 
to  prevent  competition  among  persons  en- 
gaged in  buying  and  selling  live  stock,  is 
superseded  by  the  general  anti-trust  law  of 
1897  (Laws  1897,  p.  481,  c.  265;  Gen.  St.  1901. 
§§  7864-7874),  and  is  no  longer  in  force. 
State  V.  Wilson  [Kan.]  84  P.  737.  Act  of 
1S97,  constitutional.  Id.  The"Gondering 
Act"  (Sess.  Laws  1897,  p.  347,  c.  79),  was 
repealed  by  implication  by  the  "Junkin  Act" 
(Sess.  Laws  1905,  p.  636,  c.  162),  except  as 
to  the  first  section  defining  "trusts."  State 
V.  Omaha  Elevator  Co.  [Neb.]  106  N.  W.  979. 
The  acts  of  1887  (Sess.  Laws  1887,  p.  675,  c. 
114),  and  1897  (Sess.  Laws  1897,  p.  352,  c. 
80),  prohibiting  combinations  by  grain  deal- 
ers and  others  to  fix  the  price  of  grain,  etc., 
do  not  except  such  dealers  from  the  opera- 
tion of  the  later  general  anti-trust  acts  of 
1897  (Sess.  Laws  1897,  p.  347,  c.  79),  and  1905 
(Sess.  Laws  1905,  p.  636,  c.  132),  applying  to 
illegal  combinations  to  fix  prices,  etc.,  and 
the  attorney  general  was  authorized  to  pro- 
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I'arties  to  illegal  comljinations  are  amenable  to  the  law,  though  co-contractor.^ 
cannot  be  reached."^  In  quo  warranto  against  a  foreign  corporation  for  violating 
the  anti-trust  law  of  Michigan,  a  precedent  suit  in  a  lower  court  is  not  necessary 
before  proceeding  in  the  supreme  court."®  The  consent  of  the  railroad  commission 
is  not  a  condition  precedent  to  a  proceeding  by  the  attorney  general  of  Texas  against 
railroad  and  express  companies  for  violation  of  the  anti-trust  act  of  that  state."" 

The  usual  rules  of  pleading  apply. "^  While  an  indictment  is  sufficient  which 
charges  the  existence  and  object  of  a  conspiracy  without  a  statement  of  the  means 
intended  to  he  used  or  the  evidence  tending  to  prove  the  unlawful  agreement,"'*  yet 
it  must  be  sufficiently  specific  to  apprise  the  accused  of  the  particular  offense  in- 
tended.^ 

The  general  statutory  power  to  compel  production  of  books  and  papers  by  a 
party  extends  to  a  suit  against  a  corporation  for  illegally  combining  or  conspiring.- 
The  examination  provided  by  the  Kansas  anti-trust  act  has  no  substantial  tendency 
to  subject  a  witness  to  punishment  under  the  Federal  laws.^  A  law  providing  for 
an  order  of  the  court,  requiring  the  attorney  of  a  corporation  prosecuted  for  vio- 
Jating  an  anti-trust  law  to  produce  nonresident  witnesses,  is  valid  as  merely  pro- 
viding a  means  of  notifying  the  corporation  through  its  attorney.*  A  foreign  cor- 
poration, upon  entering  a  state  in  which  such  a  law  is  in  force,  impliedly  agrees  that 
notice  to  his  attorney  shall  1)e  notice  to  it,^  and  no  unfair  burden  is  placed  upon  it 
by  requiring  it  to  produce  its  officers  to  give  testimony  at  a  suitable  time  and  place 
within  the  state.®  On  the  issue  that  a  pretended  competition  was  fictitious,  the 
ownership  of  the  stock  of  one  of  the  competing  corporations  is  relevant,'  and  pro- 
duction of  its  books  may  be  compelled  for  this  purpose.'^  Rulings  on  evidence  by  a 
special  commissioner  to  take  and  report  evidence  in  an  original  proceeding  against 
an  alleged  combination  will  i!ot  be  reviewed  before  his  report  is  heard."  The  pen- 
alty for  violating  an  anti-trust  law  ceases  when  the  offense  ceases." 


ceed  by  injunction  under  the  law  of  1905. 
Td.  The  General  Conspiracy  Statute  of  1874 
did  not  supersede  all  common-law  offenses 
in  relation  to  injuring-  the  public  trade. 
.Sanford  v.  People,  121  111.  App.  619.  The  act 
of  1S91  did  not  repeal  so  much  of  the  Con- 
spiracy Statute  of  1874,  not  repugnant  there- 
to as  provided  punishment  for  conspiring  to 
injure  tlie  public  trade.     Id. 

85.  In  quo  warranto  ag^ainst  a  corpora- 
tion for  violating  Pub.  Acts  1899,  p.  409,  No. 
255,  by  monopolizing  the  business  of  catch- 
ing and  selling  fisli,  defendant  was  amen- 
able to  the  law,  whether  its  co-contractors 
could  be  reached  or  not,  and  could  not  ob- 
ject that  they  were  not  niade  defendants. 
Attorney  General  v.  A.  Booth  &  Co.  [Mich.] 
12  Det.  Leg.  N.   991,  106   N.  Vl^   868. 

98,  For  violation  of  Pub.  Acts  1899.  p.  409, 
No.  255.  Attorney  General  v.  A.  Booth  &  Co. 
[Mich.]  12  Det.  Leg.  N.  991,  106  N.  V\^  868. 
Quo   warranto   proper.      Id. 

97.  To  recover  penalties  under  Acts  1903, 
D.  119,  c.  94.  State  v.  Missouri,  etc.,  R.  Co. 
[Tex.]   14  Tex.  Ct.  Rep.  906,  91  S.  W.  214. 

9.S.  In  action  to  recover  penalties  for  vio- 
lating the  anti-trust  act  (Acts  1903,  p.  119, 
c.  94),  an  allegation  that  after  the  passage 
of  the  act  defendants  "continued  to  treat 
such  contract  as  valid,  and  executed  and 
carried  it  out,"  sufficiently  state:!  that  the 
unlawful  features  of  the  contract  were  car- 
ried  out   after   the   statute   went   into    effect. 


State  v.  Missouri,   etc.,  R.  Co.    [Tex.]    14  Tex. 
Ct.   Rep.    906,   91   S.   T\^   214. 

99.  Indictment  under  Anti-Trust  Act  1903. 
c.  140,  p.  268.  State  v.  Witherspoon,  115 
Tenn.    138,   90   S.   W.    852. 

1.  An  indictment  for  violating  the  Acts 
1903,  c.  140,  p.  268,  which  fails  to  state  the 
terms  of  the  agreement  or  arrangement  en- 
tered into  by  the  parties,  and  the  particular 
articles  imported  or  of  domestic  manufact- 
ure or  growth. — the  price  of  which  such 
agreement  tended  to  control  and  lessen  or 
advance,  was  insufficient.  '  State  v.  T^^ither- 
spoon,   115   Tenn.    138.   90   S.   W.    852. 

2.  Rev.  St.  1899,  §  737.  State  v.  Standard 
Oil   Co.,    194    Mo.    124,    91    S.   T\^    106?. 

3.  The  act  being  directed  to  proceedings 
under  state  laws  ■would  not  probably  un- 
cover testimony  relevant  *to  a  Federal  in- 
dictment. Jack  V.  Kansas,  199  U.  S.  372,  50 
Law.  Ed. . 

4.  Rev.  St.  1899.  §  8983.  State  v.  Stand- 
ard  Oil   Co.,    194   Mo.    124,    91    S.    W.    1062. 

5.  6,  7,  S.  State  v.  Standard  Oil  Co.,  194 
Mo.    124,   91    S.   W.    1062. 

9.  Not  on  motion  to  vacate  an  order  to 
attorneys  to  produce  w^itnesses,  books,  etc. 
State  V.  Standard  Oil  Co.,  194  Mo.  124,  91 
S.  W.   1062. 

10.  An  agreement  between  rival  gas  com- 
panies in  violation  of  the  anti-trust  act  of 
June  11,  1891  (111.  Laws  1891,  p.  206),  did 
not,    after    they    ceased   to    act    under    it,    de- 
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§  3.  Grants  of  privileges  by  statute,  ordinance,  and  contracts  witli  municipali- 
ties tending  to  create  monopolies}^ — Municipal  ordinances  granting  exclusive  priv- 
ileges for  a  given  number  of  years  to  dispose  of  garbage  and  refuse  matter  are  gen- 
erally held  valid. ^- 


COMMERCE. 


S   1. 

t  erst  a 

§  2. 

A. 


Xature    of    Coiiiiiieroo,    Domestic,    In-  ( 
te.   or   Foreign    (*J»;7). 

Reg'iilatiou    of    Commerce    (667). 

The  "Commerce  Clause"  and  Its  Ap- 
lication  to  Particular  Regulatory 
Measures       (667).     Reg-ulation       of 


The    Safety    Appliance    Act     (671). 

Discrimination    in    Rates    (672). 
Regulation    of    Trade    and    Commerce 

Within    a   State    (673). 
The     Inter.state     Commerce     Coiniuis- 


§  3. 
sirDii;    Its    Functions    and    Proceedings    Before 

Traffic      in      Intoxicating      Liquors  j  It    (6T3). 

(668).      Inspection        Laws        (669).  ;       §  4.     The     Department    of    Commerce    and 

State    Burdens    on    Foreign    Com-  i  Labor;  Its  Functions   (673). 

merce    (669).      Regulation   of   Rail-  j       8  5.     State  Railroad  and  Corporation  Coni- 

roads     and     Other     Carriers     (671).  '  mission    (673). 


§  1.  Nature  of  commerce;  domestic,  interstate,  or  foreign}^  Original  pacl-- 
ages}^ — The  definition  ^^  of  commerce  includes  a  shipment  from  one  state  to  an- 
other by  a  continuous  carriage.^*'  A  sale  of  property  in  one  state  for  delivery  in 
anoiher  is  interstate  commerce/'  but  a  contract  for  work  to  be  done  in  a  state  fur- 
nishing materials  from  without  is  not.^-  Goods  shipped  from  one  state  into  an- 
other and  sold  in  original  packages  in  the  latter  are  subjects  of  interstate  commerce 
and  not  liable  to  state  legislation,  except  in  case  of  intoxicating  liquors,  which  under 
the  Wilson  act  become  subject  to  state  authority  immediately  upon  arrival  therein.^-' 
^leve  stoppage  does  not  deprive  an  interstate  shipment  of  its  continuitv.-** 

§  2.  Regulation  of  commerce.  A.  The  "commerce  clause"  and  its  applica- 
tion to  particular  rogulatonj  measures.-^ — Congress  has  exclusive  power  to  regulate 
commerce  between  the  several  states.--  The  power  of  congress  to  regulate  commerce 
among  the  several  states,  wlien  the  subject  of  that  power  are  national  in  their  na- 
ture, is  exclusive.     The  failure  to  exercise  this  exclusive  power  is  an  expression  that 


prive    the   companies    of   tiie   riglit    to    invoke 
the  due   process  of  law   clause  of  the  Feder- 
al   Constitution    against    an    ordinance    fixing  ; 
unremunerative    rates.      Peoria    Gas   &    Elect.  | 
Co.   V.    Peoria.   200    U.   S.    48,    50   Law.    Ed. .  [ 

11.  See  5  C.  L.  598.      See,  also,  Franchises,  I 
5  C.  L.   1518.  i 

12.  Board  of  supervisors  of  San  Francisco 
could    grant    50    year   privilege    of    cremating  . 
refuse  matter,  etc.     California  Reduction  Co.  ' 
v.   Sanitary   Reduction   Works,   199  U.   S.   306, 
50  Law.   Ed. . 

13.  See  5  C.   L.   599.  j 

14.  See   5   C.   L.    600.  \ 

15.  See    5    C.    L.    599,    n.    64. 

16.  Porter  v.  St.  Louis  S.  W.  R.  Co.   [Ark.] 
95   S.  W.   453;  Berry  Coal   &  Coke   Co.   v.   Chi-  ; 
cago,    etc.,    R.    Co.,    116    Mo.    App.    214,    92    S.  : 
W.    714.  ' 

17.  Globe  Elevator  Co.   v.  Andrew,    144  F. 
871. 

18.  Contract  contemplated  the  erection  of  - 
a  building  in  Michigan  and  installing  tlierein 
the  articles  so  purciiased,  and  it  was  neces- 
sary to  buy  materials  and  hire  men  in  Mich- 
igan. Hastings  Industrial  Co.  v.  Moran 
[Mich.]    13    Det.    Leg.    X.    131,    107    N.   W.    706.  I 

A  contract  by  a  foreign  corporation  to  con-  ; 
struct  and  equip  a  factory  in  Michigan,  in  | 
tlie  performance  of  w^hicli  labor  was  done,  j 
and  materials  furnished  in  the  state,  thougli  j 
all  the  machinery  was  sliipped  into  tlie  state, 
and    the    corporation    had   no    office    or   agent  I 


therein,  did  not  relate  to  interstate  coin- 
merce  so  that  it  was  not  governed  by  Pub. 
Acts  1901,  p.  317,  No.  206,  imposing  on  for- 
eign corporations  conditions  precedent  to  the 
right  to  sue  on  contracts  made  in  the  state. 
Id. 

19.  Hart  v.  State  [Miss.]  29  So.  523.  The 
importation  of  cigarettes  in  original  pack- 
ages for  personal  consumption  is  a  transac- 
tion involving  interstate  commerce  and  not 
subject  to  state  legislation.  State  v.  Lowry 
[Ind.]    77  N.   E.    728. 

20.  Cannot  be  interrupted  inside  the  state 
for  the  sole  purpose  of  evading  the  inter- 
state rate.  Porter  v.  St.  Louis  S.  W.  R.  Co. 
[Ark.]    95   S.  W.   453. 

21.  See    5   C.    L.    601. 

22.  Hadley-Dean  Glass  Co.  v.  Highland 
Glass  Co.  [C.  C.  A.]  143  F.  242.  A  state  anti- 
trust statute  has  no  application  to  a  con- 
tract for  the  sale  of  goods  to  be  manfuc- 
tured  by  the  vendor  in  another  state  and  de- 
livered to  the  vendee  in  the  former.  Id.  St. 
Mass.  1903,  p.  155,  c.  195,  §  1.  forbidding  the 
use  of  arms  or  tlie  great  seal  of  tlie  Com- 
monwealth for  advertising  or  commercial 
purposes,  is  not  in  conflict  with  the  pro- 
vision of  the  Federal  Constitution  invest- 
ing congress  with  the  power  to  regulate 
commerce  among  the  states.  Commonwealth 
V.  R.  I.  Sherman  Mfg.  Co.,  189  Mass.  76,  75 
N.    E.    71. 
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the  subject  shall  be  free  from  restrictions  or  impositions  upon  it  by  the  states.-^  It 
includes  the  power  to  determine  what  shall  or  shall  not  be  deemed  in  the  judgment 
oi  the  law  an  obstruction  to  navigation  in  any  waterway  used  in  carrying  on  such 
commerce.  Such  power  is  without  limitation  as  to  the  means  ^*  and  manner  in 
■which  it  shall  be  exercised,  and  congress  may  pass  legislation  requiring  the  removal 
of  obstructions  and  commit  the  enforcement  of  such  law  to  one  of  the  adminis- 
trative departments.^^  The  right  of  the  state  to  preserve  the  common  property, 
such  as  water,  cannot  be  destroyed  merely  because  the  unlawful  olistructer  of  the 
water  intends  to  transport  it  into  another  state  for  use  therein,  and  statutes  making 
it  unlawful  to  so  transport  water  are  not  void  as  a  violation  of  the  interstate  com- 
merce clause  of  the  Federal  constitution,^^  and  may  lawfully  authorize  the  building 
of  a  structure  in  the  navigable  waters  within  its  limits,  but  the  right  so  gi-anted 
is  held  subject  to  the  right  of  congress  at  any  time  to  require  the  removal.^^  In  the 
absence  of  legislation  by  congress,  a  state  may  improve  its  lands  and  promote  the 
general  health  by  authorizing  a  dam  to  be  built  across  its  interior  streams,  though 
they  were  previously  navigable  to  the  sea  by  vessels  engaged  in  coastwise  trade. -^ 
I'he  act  of  congress  regulating  interstate  commerce  has  no  application  in  an  action 
in  one  state  against  a  railroad  company  for  negligence  in  causing  the  death  of  a 
servant  in  another.-^  The  Sherman  anti-trust  law  forbids  contracts  in  restraint  of 
interstate  commerce,  but  a  contract  made  as  part  of  the  sale  of  a  business  and  not 
as  a  device  to  control  commerce  does  not  fall  within  the  act.^°  The  business  of  in- 
surance is  not  commerce.^^ 

Regulation  of  traffic  in  intoxicating  liquors.^- — Under  the  Wilson  act,  original 
packages  containing  liquor  become  subject  to  state  authority  upon  arrival  in  the 
state,^^  but  in  case  of  an  unsolicited  shipment,  not  until  delivery  by  the  consignee.^* 
The  state  )nay  exact  license  for  sale  of  liquor  on  an  interstate  ferr}',^^  or  in  original 


23.  Jewptt  Bros.  &  Jewett  v.  Small  [S.  D.] 
105  N.  ^X.   73S. 

24,  25.  United  States  v.  Union  Bridge  Co., 
143  F.   377. 

26.  McCarter  v.  Hudson  County  "Water  Co. 
[N.  J.  Eq.]   61  A.  710. 

27.  United  States  v.  Union  Bridge  Co., 
143  F.   377. 

28.  Manigault  v.  Springs,  199  U.  S.  473,  50 
Law.  Ed. . 

29.  McManiis  v.  Oregon  Sliort  Line  R.  Co. 
[Mo.  App.]   94  S.  W.  743. 

30.  Cincinnati,  etc.,  Packet  Co.  v.  Bay,  200 

U.  S.  179,  50  Law.  Ed.  .     The  interference. 

If  any,  with  interstate  commerce,  contem- 
plated by  a  contract  for  the  sale  of  certain 
river  craft,  ■which  permits  a  suspension  of 
payment  of  instalments  of  the  purchase  price 
in  case  of  serious  competition  in  freight  and 
passenger  traffic  over  a  route  betw^een  tw^o 
named  Ohio  points  on  the  Ohio  river,  and  re- 
quires the  vendors  to  withdraw  from  such 
competition  for  five  years,  is  too  insignifi- 
cant to  render  the  contract  invalid  under  act 
of  July  2,  1890  (Comp.  Stat.  1901,  n.  3200), 
as  imposing  a  restraint  upon  interstate  com- 
merce.    Id. 

31.  State  V.  Insurance  Co.  [Neb.]  106  N. 
W.  767;  Commonwealth  v.  Gregory  [Ky.]  89 
S.  W.  168. 

32.  See   5  C.  L.  603. 

33.  Hart  v.   State    [Miss.]    39   So.   523. 
Note:     Under      Brown      v.      Maryland,      12 

V^heat.  [U.  S.]  419,  6  Law.  Ed.  678,  Federal 
cf)ntrGl   of   interstate   commerce    is   exclusive 


until  a  sale  in  the  original  package.  By 
the  "U'ilson  Act  (1890-26  Stat.  313,  c.  728), 
states  have  equal  police  powers  over  import- 
ed and  domestic  liquors.  In  re  Rahrer,  140 
U.  S.  545.  35  Law.  Ed.  572.  As,  by  its  terms, 
the  act  effects  only  the  exercise  of  the  police 
power,  tiie  decision  in  Brown  v.  Marj'land,  12 
"Wheat.  (U.  S.)  419.  6  Law.  Ed.  678  is,  in 
other  respects,  still  controlling,  hence  the 
validity  of  a  statute  will  depend  upon  its 
purpose.  If  it  was  designed  to  tax  inter- 
state commerce  it  obviously  is  not  a  police 
measure,  see  Postal  Tel.  v.  Taylor,  192  U.  S. 
64,  48  Law.  Ed.  342.  but  if  bona  flde  a  police 
measure,  the  revenue,  being  ancillary  to  the 
purpose  of  the  statute,  is  of  no  importance, 
however  large  it  may  be.  Courts  have  al- 
ways distinguished  between  the  direct  and 
indirect  regulation  of  commerce  by  the  state. 
—5    Columbia   L.    R.    298.    546. 

34.  Adams  Express  Co.  v.  Com.  [Ky.]  92 
S.  "VV^.  932.  Where  a  liquor  dealer  outside 
the  state  ships  by  express  whisky  C.  O.  D. 
into  the  state  to  one  who  has  not  ordered  it, 
and  the  express  company  notifies  the  con- 
signee and  he  pays  them,  the  transaction 
comes  within  the  ■V\^ilson  Act  and  Is  not  in- 
tersta,te  commerce.     Id. 

35.  The  exaction  by  a  state  of  a  license 
fee  from  a  person  engaged  in  selling  intoxi- 
cating liquors  within  the  state,  over  a  bar, 
on  board  a  ferry  boat  engaged  In  interstate 
commerce,  is  authorized  by  the  "^^ilson  Act. 
T^opplano  v.  Speed,  199  U.  S.  501,  50  Law. 
Ed.  . 
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packages.^^  There  is  a  conflict  of  authority  as  to  whether  under  tliis  act  a  state 
may  regulate  the  soliciting  of  orders  for  liquor  to  be  transported  from  another  state. 
In  South  Dakota  it  has  been  held  that  such  regulation  is  proper,^"  while  in  Ala- 
bama ^^  and  Texas,''®  it  is  held  that  it  is  a  violation  of  the  interstate  commerce 
clause  of  the  Federal  constitution. 

Inspection  Jaws^° — A  state  may  lawfully  make  local  regulations  and  inspec- 
tion laws,  affecting  interstate  commerce,  having  for  their  object  the  protection  pf 
property  *^  and  protection  of  the  public  from  fraud  and  imposition,  but  a  law  which 
directly  obstructs  commerce  between  the  states  is  void.*- 

State  burdens  on  foreign  commerce.^^  Such  laws  must  he  reasonable.** — Con- 
gress can  authorize  an  exercise  of  police  power  by  a  state,  which  without  such  au- 
thorit}-  would  be  an  unconstitutional  interference  with  commerce.*^     The  interstate 


3G.  A  city  ordinance  requiring  a  license  of 
each  person  or  firm  selling:  beer  by  the  bar- 
rel, half  barrel,  or  quarter  barrel,  is  not  re- 
pug"nant  to  the  commerce  clause  of  the  Con- 
stitution of  the  United  States  as  applied  to 
an  individual  carrying  on  an  independent 
domestic  business  of  selling  beer  bj'  the 
barrel  which  has  been  brought  into  the  state 
and  disposed  of  by  him  in  the  original  pack- 
ages. City  of  Mobile  v.  Phillips  [Ala.]  40 
So.   826. 

37.  State  V.  Delamater  [S.  D.]  104  N.  W. 
537. 

38.  Moog  V.  State  [Ala.]  41  So.  166.  Stat- 
ute held  to  apply  only  after  transportation 
into   state  is  com.plete.     Id. 

SO.  Donley  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  13,  89  S.  Vr.  553;  Ex  parte  Mas- 
sey  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  706, 
92   S.  T^-.   10 S 6. 

40.  See    5    C.    L,.    603. 

41.  Law  requiring  inspection  of  cattle 
coming  into  the  state  to  prevent  spread  of 
contagious  diseases,  held  valid.  State  v.  As- 
bell    [Kan.]    S6   P.    457. 

42.  Globe  Elevator  Co.  v.  Andrews,  144 
F.  871.  A  matter  like  fixing  the  g-rades  by 
■which  grain  may  be  sold  in  interstate  com- 
merce, and  without  which  it  cannot  be  sold 
on  a  large  scale,  is  one  which  admits  of  only 
one  uniform  system  of  regulation  and  is 
therefore  within  the  exclusive  power  of  con- 
gress, and  legislation  by  a  state  (Id.),  which 
attempts  to  impose  its  own  inspection  on 
all  grain  sold,  delivered,  or  stored  ^vithin 
its  limits  to  the  exclusion  of  those  of  other 
states,  imposes  a,  direct  burden  upon  inter- 
state commerce  and  is  unconstitutional  and 
void  as  a  regulation  thereof.      (Id.), 

4iJ.  See  5  C.  L.  603.  A  state  may  not  di- 
rectlj'  tax  or  impose  a  burden  upon  interstate 
commerce,  but  it  may,  under  the  exercise 
of  its  police  power,  enact  laws  for  the  pro- 
tection of  the  public  within  its  boundaries 
indirectly  affecting  such  commerce.  Com- 
monwealth  V.    Strauss    [Mass.]    78   X.    E.    136. 

Exclusive  purchase  and  sale  agrreenients: 
Rev.  LawB  (Mass.),  c.  568,  providing  that  a 
person,  firm,  corporation,  or  association  of 
persons,  doing  business  in  Massachusetts, 
shall  not  make  it  a  condition  of  the  sale  of 
goods,  w^ares,  or  merchandise  that  the  pur- 
chaser shall  not  deal  in  those  of  any  other 
person,  firm,  corporation,  or  association  of 
persons,  is  not  repugnant  to  the  Federal 
Constitution  as  a  regulation  of  interstate 
commerce,  notv.-itlistanding  the  enactment 
of  the  Federal  Anti-Trust  Law   (U.   S.  Comp. 


St.  1901,  p.  3200),  prohibiting  contracts  di- 
rectly affecting  interstate  or  foreign  com- 
merce by  way  of  restraint  of  trade  or  crea- 
tion of  a  monopoly.  Commonwealth  v. 
Strauss  [Mass.]   78  N.  E.  136. 

Sale  or  possession  of  fish  and  game:  Pub. 
Acts  Mich.  1899,  Xo.  88,  declaring  it  unlaw- 
ful to  market  or  have  in  possession  certa,in 
kind  of  fish,  is  not,  although  applied  to  fish 
lawfully  caught  in  foreign  waters,  repug- 
nant to  Const.  XL  S.  art.  1,  §  8,  empowering 
congress  to  regulate  commerce  between  the 
states  and  with  foreign  nations.  People  v. 
Lassen  [Mich.]  12  Det.  Leg.  N.  857.  106  N.  AT. 
143.  Act  Cong.  May  25,  1900,  c.  533,  31  Stat. 
187  (U.  S.  Comp.  St.  1901.  p.  290),  providing 
that  all  dead  game  importation  of  -which  is 
prohibited,  or  any  dead  game  carried  into  a 
state  or  territory  for  use,  sale,  or  storage 
there  shall,  on  its  arrival,  be  subject  to  the 
operation  of  the  laws  of  such  state  enacted 
in  tlae  exercise  of  the  police  powers,  to  the 
same  extent  as  if  such  game  had  been  pro- 
duced in  such  state  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  original  packages,  confers  on 
any  state  the  right  to  enact  larws  prohibit- 
ing the  possession  of  dead  game  within  cer- 
tain periods,  whether  taken  v/ithin  or  with- 
out the  state.  People  v.  Hesterberg  [N.  Y.] 
76  N.  E.   1032. 

Delivery  -^-ithout  bill  of  lading:  Kirby's 
Dig.  §§  530  and  531,  providing  a  penalty  for 
any  carrier  surrendering  any  goods  in  it.-? 
charge  without  the  surrender  of  the  bill  of 
lading,  are  not.  when  applied  to  interstate 
commerce  and  in  absence  of  any  congres- 
sional legislation  on  the  subject,  in  conflict 
-with  the  coinmerce  clause  of  the  Federal 
constitution.  Arkansas  Southern  Ry.  Co.  v. 
German   Nat.   Bank    [Ark.]    92   S.    W.    522. 

rnclaimed  gooiis:  Congress  having  passed 
no  law  regulating  the  disposition  of  freight 
shipped  from  a  point  -without  the  state  to 
a  consignee  -within  the  state,  -when  the  con- 
signee refuses  to  receive  the  shipment  and 
the  consignor  refuses  to  give  directions  for 
the  disposition  of  the  same,  a  general  state 
statute  providing  for  the  sale  of  the  re- 
jected freight  is  valid,  notwithstanding  that 
the  shipment  -was  an  interstate  one.  St. 
Louis  S.  W^.  R.  Co.  V.  Arkansas  &  T.  Grain 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  372, 
95   S.  W.    656. 

44.  Jewett  Bros.  &  Jewett  v.  Small  [S.  D.] 
105   N.    -W.    738. 

45.  People  V.  Hesterberg  [N.  T.]  76  N.  E. 
1032,  rvg.   109  App.  Div.  295,  96  N.  T.   S.  286; 


670 


COMMERCE  §  3A. 


7  Cur.  Law. 


employment  of  a  vessel  does  not  prevent  the  attachment  and  enforcement  of  liens 
thereon. '^^  The  gross  earning  ^hx  law  of  Texas,  imposing  a  tax  computed  on  th-: 
basis  of  the  gross  receipts  of  railways  where  part  of  those  receipts  have  been  earned 
by  interstate  ])usiness,  has  been  held  not  an  attempt  to  regulate  interestate  com- 
merce.*' An  annual  license  tax  imj^osed  on  the  business  of  a  foreign  corporation 
engaged  in  interstate  commerce  is  not  a  tax  on  interstate  commerce.'**  A  state  may 
impose  a  tax  upon  dift'erent  occupations,  and  so  long  as  there  is  no  discrimination 
rgainst  citizens  of  another  state,  such  tax  is  not  an  interference  with  interstate  com- 
merce,"'^ but  a  tax  must  not  injuriously  discriminate  against  the  products  of  another 
state  or  foreign  country.^"  A  state  may  tax  property  employed  in  interstate  com- 
merce the  same  as  all  other  property.^^  It  can  tax  the  privilege  of  transferring  suc.b 
property,  provided  it  treats  nonresidents  the  same  as  residents,  and  subjects  all  trans- 
fers of  the  same  class  to  the  same  tax.°-  The  franchise  or  intangible  property  of  one 
carrying  on  interstate  commerce  is  liable  to  taxation  in  so  far  as  it  is  operated  within 
the  taxing  district  of  the  state  seeking  to  subject  it.^^  Although  the  origin  of  prop- 
erty may  be  in  another  state,  nevertheless,  when  it  is  brought  into  a  state  and  merged 
into  the  mass  of  general  property,  there  it  becomes  subject  to  the  tax  laws  of  that 
state.^*  Thus,  credits  on  bills  receivable  of  a  person  are  taxable  as  capital  invested 


state  V.  Heger  [Mo.]  93  S.  W.  252;  Cameron 
V.  Territory  [Okl.]  86  P.  68;  Hart  v.  State 
[Miss.]  39  So.  523;  Wells  Fargo  Exp.  Co.  v. 
State    [Ark.]    96   S.   W.    189. 

46.  Although  a  vessel  is  enrolled  and  li- 
censed and  engaged  in  interstate  commerce, 
it  can  be  reached  in  proceedings  brought  to 
enfn'-ce  lipn'?  lawfully  created  by  state  au- 
thority. Delaney  Forge  &  Iron  Co.  v.  Iro- 
quois Transp.  Co.  [Mich.]  12  Det.  Leg.  N. 
441,    105   N.   W.    527. 

47.  Galveston,  etc.,  R.  Co.  v.  Davidson 
[Tex.    Civ.    App]    15    Tex.    Ct.    Rep.    274,    579, 

93  S.  W.  436;  State  v.  Galveston,  etc.,  R.  Co. 
[Tex.]  97  S.  W.  71,  rvg.  [Tex.  Civ  App.]  93 
S.    W.    4G4. 

Note:  The  tax  imposed  under  this  law 
was  in  addition  to  the  property  tax.  This 
case  should  not  be  confused  with  cases 
which  uphold  the  doctrine  that  the  state  has 
a  right  to  levy  a  tax  on  the  property  of 
railroad  companies  and  use  the  gross  earn- 
ings of  the  company  derived  from  state  and 
interstate  business  in  determining  the 
amount  of  property  of  the  railroad  company 
v/ithin    the    state.      [Ed.] 

48.  American  Smelting  &  Refining  Co.  v. 
People   [Colo.]    82  P.   531. 

49.  Tax  on  local"  business  of  foreign  meat 
packin.g  houses.  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226,  50  Law.  Ed. .  Li- 
censing vendors  of  domestic  machinery. 
Territory  v.  Russell  [N.  M.]  86  P.  551.  The 
tax  imposed  by  N.  C.  Pub.  Laws  1903,  c.  247, 
as  construed  by  the  state  courts,  upon  such 
local  business  of  a  foreign  meat  packing 
house  as  its  sales  within  the  state  of  prod- 
ucts already  stored  there,  on  orders  received 
after  tliese  products  are  thus  stored,  is  not 
invalid  as  an  interference  with  interstate 
commerce.  Armour  Packing  Co.  v.  Lacy, 
200  U.   S.   226.    50  Law.   Ed. . 

.10.  Commonwealth  v.  Caldwell,  190  Mass. 
355,    76  N.   E.    955. 

.'51.  People  v.  Reardon  [N.  Y.]  77  N.  E. 
970.  A  tax  imposed  by  a  city  on  the  sleep- 
ing cars  of  a  foreign  corporation,  engaged 
in   interstate  commerce  to   the  extent  of  the 


value  of  the  average  number  of  cars  dailv 
placed  in  railroad  yards  in  the  city  for  the 
purpose  of  preparing  them  for  train  service, 
is  valid.  City  of  Covington  v.  Pullman  Co. 
[Ky.]    89  S.  W.   116. 

.52.  People  v.  Reardon  [N.  Y.]  77  N.  E. 
970,  afg.  110  App.  Dlv.  821,  97  N.  Y.  S.  53.=i. 
Laws  1905  N.  Y.,  pp.  474,  477,  c.  241,  §§  315. 
324,  imposing  a  tax  upon  transfers  of  stock 
in  domestic  and  foreign  corporations,  applie.-; 
only  to  transfers  made  within  the  state  and 
is  not  in  conflict  with  U.  S.  Constitution, 
art.  1,  §  8,  par.  3,  empowering  congress  to 
regulate  interstate  commerce.  People  v. 
Reardon    [N.   Y.]    77    N.   E.    970. 

53.  Covington  &  C.  Bridge  Co.  v.  Coving- 
ton [Ky.]  89  S.  W.  296.  A  proportional  stat- 
tax,  levied  under  Sess.  Acts  1S9S.  p.  96,  c.  38. 
on  the  intangible  property  within  the  state 
of  a  bridge  company  ovs'^ning  a  bridge  over 
a  river  between  the  state  and  another  state, 
is  not  a  tax  on  interstate  commerce,  though 
the  bridge  is  used  for  interstate  commerc<^ 
by  street  cars  and  other  vehicles,  and 
though,  in  arriving  at  the  value,  the  income 
is  considered,  and  the  income  is  derived  in 
whole  or  in  part  from  interstate  commerce. 
Id.  Interstate  commerce  is  not  interfered 
\vith  by  a  franchise  tax  imposed  upon  a  do- 
mestic railway  corporation  bj"^  N.  Y.  La^vs 
1896,  c.  908,  §  182,  because  no  deduction  is 
allowed  from  the  capital  stock  taken  as  the 
basis  of  the  tax,  on  account  of  the  consid- 
erable proportion  of  its  rolling  stock,  which 
by  familiar  course  of  railway  business  is 
always  absent  from  the  state.  People  v. 
Miller,    202   U.   S.    584,    50    Law.   Ed. . 

.'J4.  Darnell  v.  Memphis  [Tenn.]  95  S.  W. 
816.  A  corporation  engaged  in  the  sale  of 
oil,  which  brings  its  oil  from  a  foreign  state 
into  Virginia,  and  mingles  it  with  the  gen- 
eral mass  of  property  in  the  state,  is  not. 
in  selling  oil  in  Virginia,  either  in  original 
barrels  or  from  wagons  engaged  in  inter- 
state commerce  in  such  sense  as  to  preclude 
a  city  in  Virginia  from  exacting  a,  license 
tax  from  it.  Standard  Oil  Co.  v.  Fredericks- 
burg   [Va.]    52   S.   E.   817. 
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ill  the  state,  though  the  credits  are  the  proceeds  of  sales  of  imported  goods  in  orig- 
inal packages,  the  tax  not  heing  on  imports. ^^  Property  in  transit  from  one  state 
\o  another  cannot  be  properly  subjected  to  local  taxation  in  a  taxing  district  through 
'\vliioh  it  is  being  transported,  but  if  it  be  stored  for  an  iu definite  time  during  such 
transit,  at  least  other  than  for  natural  causes  or  lack  of  facilities  for  immediate 
transportation,  it  may  be  lawfully  assessed  by  the  local  authorities.'^®  The  fact  that 
an  indebtedness  due  to  a  nonresident  railroad  company  arose  out  of  the  condticting 
of  interstate  business  does  not  exempt  from  garnishment  tmder  a  foreign  attach- 
ment.^' 

Regulation  of  railroads  and  other  carriers.^^ — The  purpose  of  the  Interstate 
Commerce  Act  is  to  place  all  shippers  on  an  absolute  equality.  Thus  railway 
companies  cannot  discriminate  in  furnishing  cars  to  shippers. ^°  Under  that  act, 
railroads  engaged  in  interstate  commerce  must  file  a  schedule  of  rates  with  the  in- 
terstate commerce  commission  and  keep  copies  of  its  schedule  of  rates  posted  in  its 
depots  and  stations.^**  A  state  statute  requiring  carriers  under  penalty  to  furnish 
cars  on  a  prescribed  notice  excused  by  nought  but  "strikes  or  other  public  calamity" 
is  void  for  unreasonableness.®^  A  rule  by  an  initial  carrier,  as  part  of  an  agreement 
for  a  through  rate,  reserving  to  the  carrier  the  right  of  routing  beyond  its  own  ling, 
is  not  violative  of  the  Interstate  Commerce  Act  requiring  joint  traffic  rates  to  be 
filed  Vi'ith  the  interstate  commerce  commission,  and  requiring  the  commission  to  pre- 
scribe forms  of  schedules  of  such  rates.®-  neither  is  it  in  violation  of  that  part  of  the 
act  forbidding  pooling,®^  especially  where  such  rule  serves  to  break  the  practice  of 
rebating.®*  Under  the  act  of  congress  regulating  commerce,  a  carrier,  unless  au- 
thorized by  its  charter  or  legislation  existing  at  the  time  of  the  adoption  of  the  act, 
cannot  buy  a  commodity  and  sell  the  same  to  be  transpoi'ted  over  its  lines  at  a  price 
insufficient  to  yield  its  published  freight  rate  after  deducting  the  cost  of  purchase 
and  delivery.®'  A  carrier  which  has  l^een  adjudged  to  have  violated  the  act  to  reg- 
ulate commerce  in  a  specific  particular  may  be  restrained  from  further  violations 
of  the  act,  but  cannot  be  enjoined  in  general  terms  from  violating  the  act  in  the 
future  in  anv  particular.®®  The  courts  have  jurisdiction  of  actions  to  recover  from 
the  carrier  an  unjust  and  unauthorized  exaction  demanded  on  an  interstate  ship- 
ment, and  collected  not  only  in  violation  of  the  Interstate  Commerce  x\ct  but  in 
violation  of  the  contract  made  with  shipper.®^  An  order  of  a  state  corporation  com- 
mission compelling  a  railway  company  engaged  in  interstate  commerce  to  deliver 
cars  containing  interstate  shipments  beyond  its  right  of  way  to  a  private  siding  is 
an  unlawful  intei'ference  with  interstate  commerce.®* 

The  Safety  ApijUance  Act  *^^  applies  to  all  cars  used  in  moving  interstate  com- 
merce.'** 


.T5.  N.  T.  Tax  Laws  1S96,  p.  SOO.  c.  90S, 
§  7.  People  V.  WeUs,  107  App.  Div.  15,  95  N. 
Y.   S.   100. 

!5fi.  Merchants'  Transfer  Co.  v.  Board  of 
Review,    128    Iowa,    7:^2,    105   N.    T^^    211. 

57.  Johnson  v.  Union  Pac.  R.  Co.,  145  F. 
249. 

.5S.     See   5   C.   L.    60.3. 

59.  United  States  v.  Norfolk  &  M^.  R.  Co. 
[C.   C.   A.]    14.3   F.    266. 

eo.  Griffin  v.  "SVabash  R.  Co.,  115  Mo.  App. 
549,  91  S.  V\^  1015.  The  posting-  of  copies 
of  such  schedule  of  rates  at  a  railroad  sta- 
tion where  they  were  afterward  torn  down 
is    not    a    compliance    with    that    act.      Id. 

61.  Houston  &  T.  C.  R.  Co.  v.  Mayes,  201 
U.   S.   321,    50  Law.    Ed. . 


62, 63, 64.  Southern  Pac.  Co.  v.  Interstate 
Commerce  Commission.  200  U.  S.  536,  50 
Law.   Ed. ,    rvg.    132   F.    829. 

e.".,  66.  New  York,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
50  Law.   Ed. ,  modifying-  128  F.   59. 

67,  Banner  v.  Wabash  R.  Co.  [Iowa]  108 
N.   W.  759. 

68.  McNeill  v.  Southern  R.  Co.,  199  U.  S. 
543,   50   Law.   Ed. . 

69,  See    5   C.  L.   604. 

70.  A  terminal  company  which  receives 
cars  of  coal  coming  from  another  state,  and 
delivers  them  within  its  yards  to  the  en- 
gines of  a  railroad  companv,  is  enarasred  in 
moving  interstate  traffic,  within  .safety  ap- 
pliance  act    (U.    S.    Comp.    St.    1901,    p.    3174). 
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Dlscrvm'inntlon  in  ra':es.''^—One  purpose  of  the  Interstate  Commerce  Act  was 
to  secure  just  and  reasonable  rates  without  discrimination,  favor,  preference,  or 
inequity, '2  and  to  that  end  to  encourage  competition."  A  reduction  of  rates,  whether 
it  originates  or  is  impelled  by  existing  competition,'^*  does  not  lose  its  involuntary 
character  and  become  unlawful  when  necessitated  by  the  competition  for  business.'^ 
The  reasonableness  of  rates  and  the  general  law  respecting  discrimination  is  else- 
where more  fully  treated.'®  The  constitutional  power  of  congress  to  regulate  com- 
merce among  the  several  states  includes  the  power  to  regulate  freight  rates,  and  in 
construing  statutes  enacted  to  that  end,  freight  rates  should  be  construed  to  mean 
the  net  cost  to  the  shipper  of  the  transportation  of  his  property,  and  such  regula- 
tions may  lawfully  apply  not  only  to  common  carriers,  but  to  all  persons  and  cor- 
porations occupying  such  relation  to  transportation  that  the  conduct  of  their  busi- 
ness may  operate  to  impair  uniformity  of  rates.'^  A  rate  for  transportation  on  cer- 
tain goods  made  applicable  to  one  person  and  not  to  another  in  the  same  business 
is  a  discrimination,  and  an  order  of  a  state  railroad  commission  making  such  rate 
Avill  not  be  enforced  by  the  courts.'*  Under  the  Elkins  Law,  it  is  unlawful  for  any 
person  or  corporation  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  to  the  transportation  of  any  property  in  interstate  or  foreign 
commerce,  whereby  such  property  shall  by  any  device  whatever  be  transported  at  a 
less  rate  than  that  named  in  the  tariffs  published  and  filed  by  the  carrier.'®  It  may 
be  unlawful  rebating  to  turn  back  to  the  shipper  through  a  car  line  part  of  the 
tariff  rates  without  any  participation  by  the  railway  company.^"  A  contract  of 
shipment  containing  a  clause  "tariff  rate  on  this  shipment  is  thirty  per  cent,  higher 
than  rates  herein  named  if  shipment  is  not  made  nnder  this  contract'^  does  not 
show  on  the  face  of  the  contract  that  it  was  inhibited  by  the  Interstate  Commerce 
Act.*^    This  act  applies  to  all  persons  interested  or  affected  by  the  rate,  regulation. 


United  States  v.  Northern  Pac.  T.  Co.,  144 
F.  861.  A  railroad  company,  which  hauls 
over  its  line  within  a  state  a  car  of  another 
company  employed  in  moving  interstate 
traffic  consig-ned  to  a  point  in  another  state 
is  engaged  in  interstate  commerce  within 
the  meaning  of  the  Safety  Appliance  Act. 
United  States  v.  Chicago,  etc.,  R.  Co.,  143  F. 
353.  A  car  received  by  a  railroad  company 
from  another  railroad  company  and  hauled 
from  one  of  its  yards  to  another  for  the 
purpose  of  being  put  in  a  train  and  for- 
warded to  its  destination  In  another  state  is 
being  used  in  interstate  commerce  within 
the  meaning  of  the  Safety  Appliance  Act. 
United  States  v.  Pittsburgh,  etc.,  R.  Co.,  143 
F.   360". 

71.     See    5    C.    L.    604.     See,    also.    Carriers, 
V   C.  L..  522. 

72,73,74.7.1.     Interstate  Commerce  Com.  v. 
Chicago  G.   W.    R.   Co.,    141   F.    1003. 
78.     See   Carriers,   7  C.  L>.   522. 
77.     Interstate    Commerce    Com.    v.    Reich - 
mann,    145   F.    235. 

7S,  State  v.  Atlantic  Coast  Line  R.  Co. 
[Fla.]    40   So.    STo. 

79,  U.  S.  Comp.  St.  Supp.  1905,  p.  599. 
United  States  v.  Milwaukee  Refrigerator 
Transit  Co.  145  F.  1007.  Under  this  act  it  is 
unlawful  for  a  corporation,  organized  to 
control  the  interstate  transportation  of  a 
brevvnng  company,  to  demand  and  receive  as 
a  consideration  for  the  routing  of  the  brew- 
ing coinpany's  products  over  certain  lines 
of  railroad  a  concession  equal  to  one-eighth 
or   one-tenth   of   the   published   freight   rate. 


Td.  A  refrigerator  company  Tvas  incorpor- 
ated to  own  and  operate  a  private  car  line 
and  to  have  charge  of  all  the  interstate 
transportation  of  the  product  of  a  brewing 
company.  A  majority  of  the  brewing  com- 
pany's stock,  ho^'^ever,  Tvas  owned  by  per- 
sons who  had  no  interest  in  the  refrigerator 
company,  and  the  stock  of  the  latter  was 
bought  and  paid  for  by  the  holders  with 
their  own  mortey  and  in  their  own  interest, 
none  of  it  being  held  in  trust  for  the  bre's\''- 
ing  company,  though  the  majority  of  i-t  was 
owned  by  persons  who  also  owned  brewing 
company  stock.  The  brewing  company  paid 
its  freight  in  full  and  received  no  rebates, 
nor  v,^as  it  a  party  to  contracts  between  the 
refrigerator  company  and  railroad  compa- 
nies by  w^hich  the  refrigerator  company  re- 
ceived a  rebate  of  one-eighth  to  one-tenth 
of  all  freight  moneys  on  all  interstate  traf- 
fic it  controlled.  Held,  that  such  facts  were 
insufficient  to  establish  that  the  brewing 
company  had  received  rebates  in  violation 
of  Elkins  Act.      Id. 

80.  A  private  car  company,  which  deliv- 
ers its  cars  to  ra,ilroad  companies  to  be  fur- 
nished indiscriminately  for  the  use  of  ship- 
pers, receiving  pay  for  such  use  from  the 
railroad  companies  on  a  mileage  basis,  and 
rendering  money  to  shippers,  is  within  the 
provision  of  U.  S.  Comp.  St.  Supp.  1905,  p.  599, 
making  it  unlawful  for  any  person  or  cor- 
poration to  offer,  grant,  give,  or  solicit,  ac- 
cept or  receive  any  rebate,  etc.  Interstate 
Commerce  Com.   v.   Reichmann,  145  F.    235, 

SI.  Chicago,  etc.,  R.  Co.  v.  Hare  [Ind. 
App.]    75    N.   E.    867. 
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or  practice  under  consideration,  and  equity  has  jurisdiction  to  grant  an  injunction 
at  the  instance  of  the  United  States  against  carriers  and  other  corporations  restrain- 
ing them  from  giving  and  receiving  rebates.^^ 

(§2)  B.  Regulation  of  trade  and  commerce  within  a  state.^^ — A  state  may 
regulate  commerce  within  its  borders  and  may  require  certain  articles  thereof  to 
bear  certain  tags  or  labels  before  being  sold.^*  The  fact  that  a  railroad  corporation 
is  engaged  in  interstate  commerce  does  not  exempt  it  from  control  by  the  state  in  re- 
Fpect  to  business  done  therein  not  directly  connected  with  traffic  between  the  states.®' 
Laws  wholly  mvalidating  sales  of  stocks  of  merchandise  in  bulk  and  out  of  the  usual 
course  of  business  are  probably  in  essence  a  domestic  commerce  regulation,  but  as 
their  real  object  is  to  prevent  fraudulent  conveyances,  they  are  elsewhere  treated.®' 

§  3.  The  interstate  commerce  commission;  its  functions  and  proceedings  he- 
fore  it.^' — Common  carriers  of  freight,  having  adopted  classification  sheets  fixing 
transportation  charges  and  having  filed  the  same  with  the  interstate  commerce  com- 
mission, are,  as  well  as  the  shippers,  bound  thereby.**  The  enforcement  of  an  order 
of  the  interstate  commerce  commission  directing  common  carriers  to  desist  from 
maintaining  a  rule  adopted  by  them  may  be  decreed  by  a  Federal  circuit  court  if  it 
finds  that  such  rule  is,  for  any  reason,  in  violation  of  the  Interstate  Commerce  Act, 
although  such  reason  may  not  be  the  one  relied  upon  by  the  commission  to  invalidate 
the  rule.®®  Under  the  Elkins  Law  resort  may  be  had  to  court  without  going  before 
the  interstate  commerce  commission  for  discriminations  offensive  to  either  the 
Elkins  Law  or  the  Interstate  Commerce  Act.®** 

§  4.  The  department  of  commerce  and  lahor;  its  functions. — The  primary 
purpose  of  Commerce  and  Labor  Act  was  legislation  to  er.able  congress,  by  informa- 
tion secured  through  the  work  of  officers  charged  with  tlie  execution  of  that  law,  to 
pass  such  remedial  legislation  as  might  be  found  necessary-. ®^  L^.der  this  act  the 
commissioner  of  corporations  is  required  to  make  investigations  into  the  organiza- 
tion, conduct,  and  management  of  the  business  of  all  corporations  or  combinations 
engaged  in  interstate  or  foreign  commerce  other  than  common  carriers,®-  and  is  given 
the  same  powers  in  that  respect  as  is  conferred  on  the  interstate  commerce  commis- 
sion with  respect  to  carriers,  including  the  power  to  subpoena  and  compel  the  at- 
tendance of  witnesses  and  to  administer  oaths  and  require  the  production  of  docu- 
mentary evidence.®^  This  act  contemplates  that  he  shall  proceed  by  private  hear- 
ings, and  a  person  who  appears  before  him  on  his  demand  or  by  his  request  and 
gives  testimony  or  produces  documents,  although  not  sworn,®*  is  entitled  to  the  same 
privileges  and  immunities  as  though  his  attendance  was  compelled  by  subpoena  and 
his  testimony  given  under  oath.®.*  This  immunity  is,  however,  limited  to  individ- 
uals who  as  witnesses  give  testimony  or  produced  evidence,  and  does  not  extend  to 
the  corporation  whose  officers  or  agents  gave  the  testimony.®' 

§  5.     State  railroad  and  corporation  commission.^'' — The  railroad  commission 


52.  United  Stated  v.  Milwaukee  Refrig- 
erator  Transit  Co.,  145  "P.  1007.  The  attor- 
ney general  has  authority  to  institute  a  pro- 
ceeding to  restrain  rebating  by  interstate 
carriers   of  his   own    motion.     Id. 

53.  See   5   C.  L.   605. 

54.  Alabama  Xat.  Bank  v.  C.  C.  Parker 
&  Co.  [Ala.]  40  So.  987;  Zipperer  v.  Doyle. 
12  4    Ga.    895,    5.3    S.    E.    505. 

S'5.  Act  abolishing  fellow-servant  rule  is 
valid.  McGuire  v.  Chicago,  etc.,  R.  Co. 
[Iowa]   108  N.  TV.   902. 

S6.  See  Fraudulent  Conveyances.  5  C  L. 
1553. 

87.     See    5   C.    L.    605. 
'     7  Curr.  Law  — 43. 


88.  Smith  v.  Great  Northern  R.  Co.  [N. 
D;]    107  N.   W.    56. 

89.  Southern  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  536,  50  Law. 
Ed. . 

90.  Interstate  Commerce  Com.  v.  Chicago 
G.  W.   R.  Co.,  141  F.   1003. 

9T.  U.  S.  Comp.  St.  Supp.  1905,  p.  63; 
United   States  v.    Armour   &   Co.,    142   F.    808. 

92.  United  States  v.  Armour  &  Co.,  142  F. 
809. 

S3, 94, 85, 96.  United  States  v.  Armour  & 
Co..    142   F.    SOS. 

97.     See   5  C.   L.   607. 
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of  Georgia  is  not  a  bod}^  corporate  but  an  aggregate  body  composed  of  individual 
commissioners.**^  The  railroad  commissioners  of  Florida  are  statutory  officers  whose 
powers  are  only  those  conferred  upon  them  by  statute,  and  they  are  empowered  to 
make  rates  upon  subjects  of  transjDortation  and  not  to  make  rates  for  particular  per- 
sons or  corporations.^^ 

CoMMiTME.xTs;  CoMJioN  AXD  PcBLic  SCHOOLS.  See  latest  topical  index. 

C03I3ION   LiAW.i 

The  common-law  rules  relating  to  particular  subject  matters  are  treated  in  the 
topics  appropriate  thereto,-  and  the  enforcement  by  one  state  of  the  common  law  of 
another  is  also  given  separate  treatment.^  Tlie  common  law  is  assumed  in  force  in 
anotlier  state/  and  to  be  the  same  as  the  law  of  the  forum.^  In  its  entirety  it  never 
M'as  in  force  in  Tennessee,  having  never  been  adopted  by  any  authority.^  The  com- 
mon law  remains  in  force  in  Virginia,  except  when  changed  by  statute  or  the  con- 
stitution, whicli  operate  prospectively  only,  unless  an  intention  to  the  contrary  is 
clearly  expressed." 

CoMMuxiTY  Pkopertt;  Comparative  Negligexce;  Complaint  fob  Akrest;  Complaints 
IN  Pleading,  see  latest  topical  index. 

C05IP0SITI0X  WITH  CREDITORS.' 

A  purchase  by  a  third  person  of  all  claims  against  an  insolvent  is  not  a  com- 
position,^ and  accordingly  is  not  invalidated  by  a  secret  agreement  by  which  one 
creditor  was  paid  in  full  b}'  such  purciiaser.^'*  A  composition  does  not  bind  assignees 
of  whose  rights  the  debtor  had  notice.^^  An  undertaking  by  one  creditor  to  pay  the 
others  their  equitable  share  in  consideration  of  a  transfer  to  him  of  the  debtor's 
property  is  an  arrangement  in  the  nature  of  a  composition,  and  a  creditor's  agree- 
ment Avith  the  transferee  to  accept  a  certain  per  cent,  of  his  claim,  made  after  re- 
ceipt by  the  other  creditors  of  a  similar  amount,  being  based,  in  part  at  least,  upon 
the  composition,  is  suppoi'ted  by  a  sufficient  consideration.^- 

C03IP0UNDIXG  OFFENSES." 

Contributions  for  the  purpose  of  making  good  a  defalcation  are  not  illegal  so 
far  as  the  making  good  of  the  civil  liability  of  the  defaulter  is  concerned,  and  where 
such  contributions  are  made  by  members  of  a  building  association  acting  in  their 
individual  capacity  to  make  good  the  shortage  of  the  secretary,  such  action  is  not 


98.     Railroad    Commission    of    Georgia    v.  I  when   this  territory   was   ceded  by   it   to   the 
Timer  Hardware   Co.,    124   Ga.    633,    53    S.    E.  |  Federal    government.      Id. 

7.     Swift    &    Co.    V.    Newport    News    [Va.] 
52   S.   E.    821. 

S.     See  5  C.  L.   608^ 

9,10.     Harris  v.   Zier   [Wash.]    S6    P.    928. 
11.     Defense      that      after      assignment      to 
plaintiff  the   assignor   had   signed   a   compro- 


193. 

!!9.     State  V.  Atlantic  Coast  Line  R.   R.  Co. 
lP"la.]    40   So.   875. 

1.  See    5   C.   L.    607. 

2.  See  particularly  Criminal  Law.   5   C.   L. 
SS3,  as  to  the  common  law  of  crimes. 

3.  See  Conflict  of  Laws,   5  C.  L.  610.  .         ^    .  x-        t, 

4.  On   a  question   of  mortgages.      Scholten     "lise    agreement,    held    insufficient.      Kamber 


V.  Barber,   217  111.  148,   75   N.   E.    460. 

5,  Brennan  v.  Electrical  Installation  Co., 
!20   111.    App.    461. 

6.  Common-law  marriage.  Smith  v.  North 
Memphis  Sav.  Bank  [Tenn.]  89  S.  W.  392. 
Obtained  in  Tennessee  only  as  part  of  the 
la.ws  of  North  Carolina  in  so  far  as  it  had 
been  adopted  and  was  in  force  in  that  state 


Becker,    27    Pa.    Super.    Ct.    266. 

12.  Williams  Shoe  Co.  v.  C.  Gotzian  & 
Co.  [Iowa]  107  N.  W.  807.  Evidence  showed 
that  transferee  did  not  agree  to  pay  the 
debtor's  indebtedness  in  full.  Id.  Promise 
by  transferee  not  within  statute  of  frauds. 
Id. 

13.  See   5    C.   L.    608. 
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in  the  nature  of  compounding  a  felony,  in  the  absence  of  any  promise  or  agreement 
on  the  part  of  the  building  association  not  to  institute  or  cause  to  be  instituted  crim- 
inal proceedings;^*  and  a  mem.ber  so  contributing  cannot  thereafter  maintain  a  suit 
to  set  aside  the  cancellation  of  his  credit  on  the  ground  that  the  contract  which  he 
thereby  entered  into  was  illegal  because  compounding  a  felony/^ 

Co>'CEALED  Weapo>:s,  see  latest  topical  index. 

COXCEAIING   BIRTH   OR   DEATH.i* 

CoxDEMXATiox  Pkoceedixgs;  Coxditioxal  Sales;  Confession  and  Avoidance,  see  lat- 
est topical  index. 

COXFESSIOX    OP   JUDGMENT.^' 

Definition   and   IVatnre    (CT5>.  |       The  Jiids^nent    (676). 

Tlie     AVarrant     aad      Auiliority     Conferred 
(675).  1 

Definition  and  nature}^ — A  confession  of  judgment,  as  ordinarily  employed, 
means  the  entry  of  a  judgment  upon  the  admission  or  confession  of  the  debtor  with- 
out the  formality,  time,  or  expense  involved  in  an  ordinary  proceeding. ^^  "When  the 
warrant  runs  generally  to  any  attorney,  its  acceptance  by  one  to  whom  it  is  given 
serves  the  office  of  an  appearance  ^®  without  the  presence  of  the  debtor  in  the  state. -^ 
Signing  an  answer,  entering  appearance,  and  confessing  judgment  upon  certain 
notes  before  suit  was  fiied,  at  the  solicitation  of  plaintiff's  attornev,  is  equivalent  to 
the  giving  of  a  power  of  attorney  to  confess  judgment,  which  is  illegal  and  void  in 
Kentucky.-- 

The  u-orrant  and  autlwniy  conferred  must  be  clear  and  explicit  and  must  be 
strictly  pursued.-^  The  warrant  is  good  during  the  time  its  terms  intend  -*  and 
need  not  be  executed  at  term  unless  so  intended.^'  It  runs  to  or  in  favor  of  per- 
sons only  who  are  clearly  described,^®  but  when  so  provided  may  attach  to  a  r^iewal 
or  extension  of  the  original  obligation.^^    A  warrant  to  appear  "at  the  suit"  of  the 


14, 15.  Richter  v.  Phoenix  Bldg.  &  Loan 
Co.,    7   Ohio    C.    C.    (N.    S.)    360. 

16.  No  eases  have  been  found  for  this 
subject  since  the  last  article.  See  5  C.  L. 
608. 

17,18.      See   5  C.   L.   60S. 

19.  Cuykendall  v.  Doe  [Iowa]  105  N.  "W. 
698.  A  warrant  that  an  attorney  may  ap- 
pear for  the  debtor  "at  the  suit"  of  the 
creditor  upon  a  note  and  confess  judgment 
in  his  favor  does  not  require  an  action  to 
be  begun.  Id.  Embodying  a  power  of  at- 
torney in  a  note,  authorizing  an  appearance 
and  confession  of  judgment  on  failure  to 
pay  it  at  maturity,  is  a  waiver  of  process. 
Hutchinson   v.    Palmer    [Ala.]    40   So.    339. 

20.  On  presenting  a  •w^arrant  running  gen- 
erally to  any  attorney  for  confession  of 
judgment,  its  acceptance  is,  within  meaning 
of  the  warrant,  an  appearance  at  the  suit 
of  the  holder.  Cuykendall  v.  Doe  [Iowa] 
105   N.    W.    69S. 

21.  Cuykendall  v.  Doe  [Iowa]  103  N.  "W. 
698. 

22.  Ky.  St.  1903.  §  41fi.  Aultman  &  Tay- 
lor Co.  V.  Meade  [Ky.]  89  S.  W.  137.  Judg- 
ment rendered  thereon  without  service  of 
process    or    other    appearance    was    void.      Id. 

23.  P.asmussen  v.  Hagler  [N.  D.]  108  N. 
"W.    541. 

24.  A   provision   in   a   warrant   for   a   stay 


of  execution  until  Jan.  1,  1885,  being  the 
date  the  note  is  due,  merely  indicates  that 
if  confessed  before  due  no  execution  should 
issue,  and  does  not  imply  that  the  power  to 
confess  if  exercised  at  all  must  be  exercised 
before  the  note  is  due.  Cuykendall  v.  Doe 
[Iowa]    105   N.   W.   698. 

25.  Confession  of  judgm.ent  during  vaca- 
tion is  expressly  authorized  by  a  warrant 
authorizing  confession,  "as  of  the  last  w^eek, 
or  any  other  subsequent  term  or  time  after 
the  date  hereof."  Cuykendall  v.  Doe  [Iowa] 
105   N.  W.    69S. 

26.  A  warrant  of  attorney  to  confess 
judgment  in  favor  of  a  specified  person  gives 
no  authority  to  confess  judgment  in  favor 
of  another  person,  hence,  a  v.-arrant  author- 
izing confession  in  favor  of  the  Bank  of 
Xlinot  on  a  note  did  not  authorize  a  judg- 
ment in  favor  of  some  subsequent  holder. 
Rasmussen  v.  Hagler  [N.  D.]  108  N.  W.  541. 
A  cognovit  receiting  "And  the  said  Max 
\Veber  defendant  in  the  above  entitled  case 
by  Otis  King  Hutchinson  his  attorney, 
comes"  etc.,  being  in  the  usual  form,  is  suf- 
ficient as  against  the  objection  that  the 
judgment  recites  that  defendant  confessed 
by  his  attorney  in  fact,  whereas  the  warrant 
of  attorney  ran  to  an  attornev  at  law. 
Weber   v.   Powers.    1'.4   111.   App.    411. 

27.  Under   a    holding   over   in   accordance 
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creditor  does  not  require  the  bringing  of  action.^^    An  attorney  confessing  judgment 
has  no  authorit}^  to  waive  the  statute  of  limitations.-* 

The  judgment  should  clearly  show  the  appearance  by  attorney,  the  confession, 
date,  amount,  interest,  if  any,  and  costs,  and  be  oRicially  authenticated."''  On  some 
classes  of  debts  directions  for  computation  of  the  amount  and  interest  must  be 
fjled,^^  but  failure  to  do  so  is  held  not  jurisdictional,^^  nor  is  the  officer's  failure  to 
enter  particulars  of  the  obligation.^^  On  a  "note"  given  for  money  "theretofore 
had"  and  "then  due"  sufficiently  states  the  nature  and  circumstances  of  the  debt.'* 
Judgment  by  confession  is  as  valid  and  binding  as  if  rendered  on  regular  service 
of  process,^"  and  defects  not  jurisdictional  ^®  will  be  no  ground  for  collateral  attack. 
A  judgment  regularly  confessed  according  to  its  terms  under  a  warrant  of  attorney 
will  be  given  full  faith  and  credit  in  another  state  ^^  according  to  the  law  where 
confessed,^®  even  though  judgments  so  confessed  are  invalid  by  its  own  laws.^*  Courts 
ex<?rcise  an  equitable  jurisdiction  over  judgments  entered  by  confession  under  a 
power  of  attorney  or  cognovit,*"  and  such  jurisdiction  should  be  exercised  liberally 
to  open  and  let  in  defenses.*^  Judgment  on  a  judgment  may  include  principal  and 
interest  on  the  original  debt  from  the  date  when  it  began,  if  that  was  according  to 
proper  practice  excluded  from  the  judgment  sued  on.*^ 


with  the  terms  of  the  original  lease  provid- 
ing for  confession  of  judg-ment,  such  confes- 
sion may  be  made.  Weber  v.  Powers,  ll'i 
111.  App.   411. 

2S,  29.  Cuykendall  v.  Doe  [Iowa]  105  N. 
W.   698. 

30.  Record  entry  of  judgment  by  confes- 
sion, though  brief  and  informal,  which  shows 
with  clearness  the  appearance  by  attorney, 
tlie  confession  by  him  of  judgment,  the  date  ' 
thereof,  the  principal  sum  for  v/hich  ap-  j 
pellant  was  indebted,  the  amount  of  costs, 
and  the  date  from  which  interest  was  to  be 
computed,  and  the  entry  attested  by  the  of- 
ficial signature  of  the  prothonotary,  is  suf- 
ficient. Cuykendall  v.  Doe  [Iowa]  105  N. 
"W.    698. 

31.  The  written  direction  to  the  officer 
showing  the  debt  and  time  from  which  in- 
terest is  to  be  reckoned,  required  of  an  at- 
torney confessing  judgment  under  §  14,  p. 
391,  c.  110,  Laws  Del.  1852,  appears  to  apply 
only  to  cases  where  confession  is  made  upon 
a  contract  providing  for  a  penalty.  Cuy- 
kendall  V.   Doe    [Iowa]    105  N.   W.   698. 

32.  The  failure  of  an  attorney  confessing 
judgment  for  a  penalty  under  a  warrant  to 
file  a  written  direction,  setting  down  the 
real  debt  and  the  time  from  which  interest 
is  to  be  calculated,  is  not  a  jurisdictional 
matter  and  does  not  authorize  the  opening 
of  the  judgment.  Surety  bond.  State  v. 
Donahoe    [Del.]    63   A.    643. 

33.  The  real  debt  and  the  date  of  inter- 
est.     State  V.  Donahoe    [Del.]    63   A.   643. 

34.  Code  Civ.  Proc.  §  1274,  subd.  2,  re- 
quiring such  statement  to  prevent  fraud 
upon  creditors.  Anderson  v.  Shutts,  99  N. 
T.  S.  893. 

35.  Hutchinson  v.  Palmer  [Ala.]  40  So. 
839.  The  same  presiiinptions  will  be  in- 
flulsed  in  as  to  judgments  by  confession  as 
in  the  case  of  ordinary  Jmligments  of  supe- 
rior courts  of  general  jurisdiction.  TS^eber 
V.  Powers,  114  111.  App.  411.  A  confession 
for  $16.68  costs  is  not  excessive  under  Code 
Civ.  Prac.    §   1275,   providing  that  defendant 


on  confession  of  judgment  shall  be  liable  for 
$15  costs  plus  taxable  disbursements,  al- 
though the  record  showed  no  formal  taxa- 
tion by  the  clerk,  as  it  v/lll  be  assumed  that 
he  did  tax  costs  and  disbursements.  Ander- 
son v.  Shutts,  99  N.  Y.  S.  893.  It  will  be 
presumed  that  an  attorney  confes~ing  judg- 
ment against  his  client  on  the  t"ial  o:f  thr; 
case  has  authority  to  so  act.  Harniska  v. 
Dolph   [C.  C.  A.]    133  F.   158. 

Sfi.  Judgment  by  confession  w^ill  not  be 
held  invalid  because  note  and  warrant  of  at- 
torney were  not  placed  and  kept  on  file  in 
court  where  the  judgment  was  entered. 
Cuykendall  v.  Doe  [Iowa]  105  N.  W.  693. 
Judgment  rendered  for  creditor's  assignee 
■without  authority  and  jurisdiction,  void. 
Rasmussen  v.  Hagler  [N.  D.]  108  N.  D.  541. 

On  an  ai>iieal  from  a  motion  to  vacate  a 
judgment  entered  by  confession,  errors  in 
the  judgment,  if  any,  are  not  reviewable. 
Weber  v.  Powers,  114  111.  App.  411.  By  the 
cognovit,  wai  ranted  by  the  power  of  at- 
torney, errors,  if  any  have  been  released.   Id. 

37.  Cuykendall  v.  Doe  [Iowa]  105  N.  W. 
698. 

3S.  Though  the  debt  would  have  been 
barred  in  the  present  forum,  yet  the  judg- 
ment is  good  if  it  was  still  actionable  when 
confession  was  made  in  the  place  of  con- 
tT-pct.     Cuykendall  v.  Doe   [Iowa]   105  N.  W. 

39.  Confession  by  warrant  of  attorney  in- 
valid in  Iowa.  Cuykendall  v.  Doe  [Iowa] 
105   N.  W.   698. 

40,  41.    Hoover   v.   Holland,    120   111.   App. 

4.  Notes  payable  in  1S76,  with  siniaii  \jc,,s- 
ments  indorsed  thereon  after  the  statute  huci 
run  as  a  bar,  confessed  in  1899,  ten  years 
after  dea:th  of  payee,  constituted  good 
grounds  for  opening  judgments  and  allow- 
ing defendants  to  make  their  plea  and  de- 
fense upon  the  merits.  Id.  Court  will  take 
notice  that  a  certain  attorney  s  a  licensed 
practicing  attorney  of  the   state.     Id. 

42.  Cuykendall  v.  Doe  [Iowa]  105  N.  W. 
69S. 
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COXFLICT   OF   LAWS. 


§  1.  Extraterritorial  Effect  of  Laws  in 
General    <e77). 

§  2.      Contracts   in   General    (677). 

§  3.     Effect  of  Stains  or  Domicile   (679). 

§  4.  Matters  Relating  to  Personal  Prop- 
erty  (679). 

§  5.     Effect    of    Public    Policy    (G79). 


§  6.  Protection  of  Citizens  In  State  of 
Fornm    (679). 

§  7.     Contracts   Respecting   Realty    (679). 

§  S.  Application  of  Remedies  (679).  Pre- 
sumptions and  Judicial  Notice  and  Fleadingr 
of   Foreign  Laws   (6S0). 

§  9.     Torts    (681). 


§  1.  Extraterritorial  effect  of  laws  in  general^^ — Except  as  to  penal  laws  ** 
the  statutes  of  foreign  states  will  generally  be  enforced  as  a  matter  of  comity,*'  sub- 
ject to  considerations  of  public  policy.*^  With  respect  to  lands  ceded  to  the"  United 
States  by  tlie  states,  the  laws  in  force  when  the  cession  was  made  continue  unaf- 
fected })y  subsec(uent  legislation  by  the  states.*^  The  Federal  courts  follow  the  state 
law  in  matters  of  local  concern/*  but  not  in  matters  of  general  law  or  Federal  ques- 
tions,*® and  the  binding  effect  of  state  decisions  is  lilcewise  limited.'" 

§  2.  Contracts  in  general.^^ — All  matters  bearing  upon  the  execution,  inter- 
pretation, and  existence  of  a  contract,^-  and  the  measure  of  damages  for  the  breach 
thereof,'^  are  determined  by  the  law  of  the  place  where  the  contract  is  made;  though 
There  are  cases  holding,  in  apparent  contradiction  to  the  above  rule,  that  if  it  ap- 
pears by  the  terms  or  nature  of  the  contract  that  it  was  to  be  executed  or  performed 
in  another  country,  the  law  of  the  place  of  execution  governs.'*    Matters  connected 


43.  See   5   C.   L.   610. 

44.  A  statute  creating'  a  cause  of  action 
for  wrongful  deatli  is  not  penal  (Denver, 
etc.,  R.  Co.  V.  V^'arring'  [Colo.]  S6  p.  305),  but 
one  giving  a  fixed  recovery  regardless  of 
damage  is  so  (Raisor  v.  Chicago  &  A.  R. 
'^.o.,  117  111.  App.  488). 

45.  See  post,   §   5,   Effect  of  Public  Policy. 

46.  See   post,    §    5. 

47.  Repealed  act  giving  recovery  for 
death  by  wrongful  act  held  to  remain  in 
force  in  Brooklyn  navy  yard.  McCarthy  v. 
Packard  Co.,  App.  Div.  436,  94  N.  Y.  S.  203. 

48.  Courts  of  bankruptcy  follow  the  state 
law  in  ascertaining  the  validity  and  priority 
of  liens  against  property  of  bankrupts.  Me- 
chanics lien.  Morgan  v.  First  Nat.  Bank 
[C.  C.  A.]  145  F.  466.  See  many  cases  ap- 
plying this   rule   in   bankruptcy,   7   C.   L.    387. 

49.  The  general  law  of  commerce,  not 
the  local  law,  controls  in  Federal  courts. 
Validity  of  contract  limiting  liability.  Mac- 
farlane  v.  Adams  Exp.  Co.,   137   F.   982. 

50.  See   Stare   Decisis,   6    C.   L.    1510. 

51.  See   5  C.   L.   611. 

52.  Middle  States  L.  Bldg.  &  Const.  Co. 
v.  Miller's  Adm'r,  104  Va.  464,  51  S.  E.  846. 
Interpretation.  Douglass  v.  Paine  [Mich.] 
12  Det.  Leg.  N.  527,  104"  N.  W.  781.  Exist- 
ence and  validity.  Contract  to  transport 
freight.  Frasier  v.  Charleston,  etc.,  R.  Co. 
[S.  C]  52  S.  E.  964.  Validity.  Tri-State 
Amusement  Co.  v.  Forest  Park  Highlands 
Amusement  Co.,  192  Mo.  404,  90  S.  W.  1020. 
Defenses  and  discliarge  of  contract.  De- 
fense of  discharge  of  surety  on  promissory 
note  because  of  failure  of  payee  to  sue  prin- 
cipal debtor.  Thomas  v.  Clarkson  [Ga.] 
54  S.  E.  77.  Contract  valid  where  made  is 
valid  everywhere.  Studebaker  Bros.  Co.  v. 
Mau    [Wyo.]    82   P.    2.     Contention   tht   plain- 


tiffs could  not  recover  a  judgment  which 
tliey  could  not  obtain  in  the  state  in  wliich 
tiie  contract  was  made  is  untenable.  Hunter 
V.  "Wenatchee  Land  Co.,  36  Wash.  541,  79, 
P.  40.  Rights  of  the  parties  are  to  be  de- 
termined by  the  law  of  the  place  w^here 
made.  Hall  v.  Western  L^nion  Tel.  Co.,  139 
N.  C.  369,  52  S.  E.  50.  An  indorser's  liability 
is  governed  by  the  law  of  tlie  place  where 
the  indorsement  was  made,  irrespective  of 
the  place  where  the  note  was  made..  Colon- 
ial Nat.  Bank  v.  Duerr,  108  App.  Div.  215, 
95  N.  T.  S.  810.  A  contract  between  a  car- 
rier and  a  sliipper  made  in  Missouri,  by 
which  the  carrier  agreed  to  divert  the  sliip- 
ment  to  a  different  destination  in  Texas, 
w^as  govered  by  the  laws  of  Missouri.  Hurst 
V.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.]  94 
S.  W.    794. 

53.  A  contract  made  in  Illinois  for  the 
purchase  and  sale  of  cattle  then  in  Mon- 
tana, and  to  be  there  delivered  in  the  ab- 
sence of  any  provision  or  extrinsic  circum- 
stances indicating  a  different  intention,  is 
govered  by  the  law  of  Montana  with  respect 
to  the  measure  of  damages  for  its  breacli. 
Home  Land  &  Cattle  Co.  v.  McNamara  [C. 
C.  A.]   145   F.   17. 

54.  Douglass  v.  Paine  [Mich.]  12  Det. 
Leg.  N.  527,  104  N.  W.  781.  Where  offer  to 
buy  v^fas  made  in  one  state  and  accepted  in 
another,  held  to  be  governed  by  the  laws  of 
the  latter,  though  payment  could  be  made 
in  either  state.  Id.  An  option  to  sell  land 
being  made  to  be  performed  in  tlie  state 
wliere  the  land  is  located  is  governed  by  the 
law  of  such  state.  Kirby-Carpenter  Co.  v. 
Burnett  [C.  C.  A.]  144  F.  635.  Under  Rev. 
Civ.  Code  §  1255,  negotiability  of  a  note  is 
determined  by  law  of  the  place  of  payment. 
Barry  v.   Stover   [S.  D.]    107  N.  W.   672. 
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Avitli  the  perform anee  and  legality  of  the  object  of  the  contract  are  regnlated  ^^  by 
the  law  prevailing  at  the  place  of  performance,  and  matters  respecting  the  remedy 
depend  npon  the  lex  fori.^"  These  rules  are  not  changed  by  the  taking  of  foreign 
security.'"  Where  a  note  or  obligation  is  valid  where  made  and  does  not  there  con- 
flict with  any  usury  law,  it  is  valid  in  any  state  in  which  it  is  sought  to  be  enforced.^* 
'The  intention  of  the  parties  governs  in  all  cases,  the  above  rules  simply  stating  the 
intent  which  the  law  presumes  in  the  absence  of  facts  showing  a  contrary  intention.^^ 
A  contract  is  made  where  one  party,  either  by  himself  or  his  duly  authorized  agent, 
unqualifiedly  accepts  the  offer  of  the  otlier.®"  As  a  general  rule,  where  an  insurance 
jiolicy  must  be  countersigned,  it  is  deemed  to  have  been  made  in  the  state  where  it 
is  so  countersigned.®^  W^here  a  beneficial  society  depends  for  its  power  to  do  busi- 
ness on  the  statutes  of  two  states,  one  where  it  is  organized  and  the  other  wherein 
it  is  permitted  to  do  business  as  a  foreign  corporation,  the  statute  of  the  latter  state 
controls  as  to  who  may  be  beneficiaries  in  cases  originating  in  such  latter  state.''- 


55.  Sale  of  liquor  made  in  foreign  state 
is  valid  without  license  in  the  buyer's  state 
where  suit  was  broug-ht.  Sliiretzkl  v.  Ju- 
lius Kessler  &  Co.  [Ala.]  37  So.  422.  See, 
also   Intoxicating  Liquors   6   C.   L.   165. 

56.  See  post,  §  7,  Application  of  Remedies. 

57.  Where  a  loan  by  a  Maryland  building 
and  loan  association  to  a  citizen  of  Virginia 
was  secured  by  a  mortgage  on  property  in 
the  latter  state,  held  valid  and  construc- 
tion was  lo  be  determined  by  the  laws  of 
Maryland.  Middle  States  L.  Bldg.  &  Const. 
Co.  V.  Miller's  Adm'r,  104  Va.  464,  51  S.  B. 
846.  Note  valid  where  made  is  valid  every- 
where though  its  payment  is  secured  by  a 
mortgage  or  other  security  upon  lands  situ- 
ated in  another  state  other  than  that  of  its 
execution.  Bank  v.  Doherty  [Wash.]  84  p. 
872. 

58.  Note  executed  and  payable  in  one 
state.  Bank  v.  Doherty  [Wash.]  84  P.  872. 
But  see  5  C.  L.  612,  n.  49,  and  also  extensive 
note  on  subject   on  same  page. 

59.  Home  Land  &  Cattle  Co.  v.  McNa- 
mara  [C.  C.  A.]  145  F.  17.  Other  considera- 
tions being  equal,  the  presumption  is  that 
the  law  where  the  -performance  is  to  take 
place  is  the  law  under  wliich  the  perform- 
ance shall  be  governed.  Id.  Tlie  law  of  the 
state  wliere  a  note  is  payable  and  by  which, 
the  parties  intend  its  validity  and  enforcea- 
bility should  be  governed  controls.  Ven- 
num   V.   Mertens    [Mo.    App.]    95    S.    W.    292. 

60.  Where  offer  to  buy  was  transferred  by 
seller's  agent  to  the  seller  in  another  state 
and  there  accepted  by  him.  Douglass  v. 
Paine  [Mich.]  12  Det.  Leg.  N.  527,  104  N. 
W.  781.  Order  given  traveling  salesman  in 
one  state  subject  to  acceptance  by  sales- 
man's principal  in  another  state  when  ac- 
cepted by  the  principal  in  such  other  state, 
held  a  contract  of  the  latter.  Bowlin  Liquor 
Co.  v.  Brandenburg  [Iowa]  106  N.  W.  497. 
A  policy  of  insurance  on  property  in  the  state 
issued  by  a  foreign  insurance  company,  hav- 
ing no  agent  in  the  state,  at  its  liome  office 
and  on  application  of  the  insured,  held  a 
contract  of  the  state  of  tlie  domicile  of  the 
insurer.  Swing  v.  Brister  &  Co.  [Miss.]  40 
fo.  146.  Loan  made  by  a  foreign  building 
and  loan  association  through  it.s  Michigan 
agent,  on  Michigan  real  estate  and  the  Mich- 
igan  agent   was   authorized    to    receive    pay- 


ments on  the  loan  and  on  the  stock  sub- 
scribed for  by  the  borrower,  held  a  Michi- 
gan contract.  Cobe  v.  Summers  [Mich.]  12 
Det.  Leg.  N.  965,  106  N.  W.  707.  Where 
a  contract  made  by  an  infant  for  plaint- 
iff's services  was  executed  in  New  York 
was  expected  to  be  performed  there,  and 
a  large  portion  of  the  services  were  per- 
formed in  that  state,  where  tlie  agreement 
was  also  ratified  by  the  infant  after  slie  be- 
came of  age,  held  agreement  w^as  governed 
by  New  York  laws.  Parsons  v.  Teller,  97 
N.  Y.  S.  808.  A  note  dated  in  Ohio,  payable 
in  Ohio,  and  wliose  first  inception  as  a  legal 
contract  was  when  it  was  discounted  in 
Ohio,  held  an  Ohio  contract.  Colonial  Nat. 
Bank  v.  Duerr,  108  App.  Div.  215,  95  N.  Y. 
S.  810.  Rights  of  parties  under  insurance 
policy  held  governed  by  laws  of  Ohio,  the 
policy  so  stating,  and  it  being  executed  and 
issued  in  Oliio,  and  it  being  payable  there, 
and  all  premiums  and  assessments  being  also 
payable  there,  though  insured  and  benefici- 
aries at  all  times  resided  in  New  York. 
Burns  v.  Burns,  109  App.  Div.  98,  95  N.  Y.  S. 
797.  Where  foreign  building  and  loan  asso- 
ciation had  a  local  branch  autliorized  to  col- 
lect dues,  receive  applications,  and  to  whose 
treasurer  Interest  and  dues  were  payable, 
held  a  contract  entered  into  though  tlie 
local  office  was  a  local  contract,  though 
mortgage  was  payable  in  foreign  state. 
Gallettey  v.  Strickland  [S.  C]  54  S.  B.  576. 
Where  agreement  for  the  taking  up  of  cer- 
tain notes  was  made  in  Massachusetts,  to  be 
completed  by  the  payment  in  Massachusetts 
to  the  Boston  correspondent  of  the  holder  of 
the  notes,  which  vras  a  New  Hampshire  cor- 
poration, of  a  sight  draft  drawn  by  it  on 
the  plaintiff,  in  case  defendant  signed  and 
delivered  to  plaintiff  in  Massachusetts  the 
note  sued  on,  which  was  signed  in  New 
Hampshire  but  dated  "Boston,"  the  contract 
was  a  Massachusetts  contract,  though  the 
note  was  mailed  to  plaintiff  in  Boston  by  de- 
fendant in  New  Hampshire.  Jennings  v. 
Moore,    189   Mass.   197,   75   N.   E.    214. 

See"  cases  in  Intoxicating  Liquors,  6  C.  L. 
165,  as  to  where  "sale"  was  made  within 
regulative    statutes. 

61.  Hardiman  v.  Fire  Ass'n,  212  Pa.  383, 
61   A.    990. 

62.  Dennis  v.  Modern  Brotherhood  of 
America  [Mo.  App.]    95  S.  W.  967, 
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Interest  is  governed  by  law  of  state  where  contract  was  made  and  to  be  executed.*' 
The  special  applications  of  tliese  rules  to  contracts  for  carriage  into  other  states,  or 
which  are  sued  on  in  other  states,  will  be  found  in  Carriers.*'* 

Whether  a  trust  of  realty  and  personalty  created  by  a  trust  deed  is  valid  or  not 
should  be  determined  by  the  law  of  the  state  where  it  is  to  be  held  and  administered."^ 

§  3.  Effect  of  staius  or  domicUe.^^ — The  personal  estate  of  a  deceased  person 
must  be  distributed  according  to  the  law  of  his  domicile,  irrespective  of  the  place 
of  administration,**"  aud  this  governs  tlie  right  to  interest  on  legacies.***  The  valid- 
ity of  marriage  depends  on  the  law  of  the  domicile,  not  the  place  of  marriage  or  of 
former  domicile.*"* 

§  4.     Matters  relating  to  personal  property.''^ 

§  5.  Effect  of  public  policijJ^ — The  law  of  comity  is  not  a  law  of  absolute  ob- 
ligation, and  its  principles  can  never  be  invoked  in  aid  of  the  enforcement  of  for- 
eign laws,  if  such  enforcement  would  contravene  the  settled  policy  or  positive  law  ^- 
of  the  stiite  of  the  forum. 

§  6.  Protection  of  citizens  in  state  of  forum J^ — Comity  will  not  intervene 
to  enforce  the  laws  of  a  foreign  state  when  so  to  do  would  be  prejudicial  to  the  in- 
terests of  citizens  of  the  state  of  the  forum.'* 

§  7.  Contracts  respecting  realty.'^ — The  law  of  the  situs  governs  m  regard  to 
all  rights,  interests,  and  titles  in  and  to  immovable  property.'*' 

§  8.  Application  of  remedies.'' — The  lex  fori  governs  as  to  the  enforceability 
of  a  contract,'*  including  the  availability  of  defenses,'*  and  as  to  all  matters  of  plead- 
ing and  practice,  including  limitations  ^*'  aud  exemptions,®^  hence  the  validity  of 
stipulations  in  a  contract  limiting  the  time  within  which  an  action  may  be  brought 
tJiereon  is  governed  by  the  lex  fori.*-    Proceedings  antecedent  to  and  creative  of  the 


63.  The  Mary  E.   Bourke   [C.  C.  A.]    145   P. 
909. 

64.  See  Carriers,   7   C.  L.   522. 

65.  Robb  V.   Washington  &  J.   College    [N. 
.Y.]    78    N.    E.    359. 

66.  See    5    C.    L.    614. 

67.  In  re  Tittering-ton's  Estate  [Iowa]  106 
N.  W'.  7  61. 

In   re  Kucielski's  Estate,   49  Misc.   404, 

Y.    S.    828. 

Travers    v.    Reinhardt,    25    App.    D.    C. 


68. 

99   N. 

69. 

567. 


70,71.      See   5   C.   L.    614. 

72.      Swing    V.    Thomas,    120    111.    App.    235. 
Baltimore    &    O.    R.    Co.    v.    Chambers    [Ohio] 

76  N.  E.  91.  Studebaker  Bros.  Co.  v.  Mau 
[Wyo.]  82  P.  2.  Rev.  St.  1899,  §  2837,  re- 
garding legislation  of  conditional  sales, 
does  not  apply  to  such  a  sale  made  in  an- 
other state  of  property  located  in  that  state 
and  not  intended  to  be  removed  therefrom, 
though  it  is  subsequently  removed  without 
the  consent  of  the  vendor.  Id.  No  action 
can  be  maintained  in  the  courts  of  Ohio 
upon  a  cause  of  action  for  wrongful  death 
occurring  in  another  state,  except  where  the 
person  wrongfully  killed  was  a  citizen  of 
Ohio.  Baltimore  &  O.  R.  Co.  v.  Chambers 
[Ohio]  76  N.  E.  91.  Exemption  of  common 
carrier  for  liability  held  not  enforceable, 
though  valid  under  lex  loci  contractus. 
Lake  Shore   &  M.   S.   R.  Co.  v.  Teeters    [Ind.] 

77  N.  E.  Where  mortgaged  chattels  are  re- 
moved to  another  state  without  the  knowl- 
edge or  consent  of  the  mortgagee,  the  mort- 
gage remains  a  lien  and  will  be  enforced 
in    the    other    state,    though    not    filed    there. 


unless  the  statutes  of  such  state  require  the 
filing  of  foreign  mortgages.  Yund  v.  First 
Nat.  Bank  [W^yo.]  82  P.  6.  Foreign  law 
giving  $5,000  for  death  by  wrongful  act  re- 
gardless of  damage.  Raisor  v.  Chicago  & 
A.    R.    Co.,    117   111.   App.    488. 

73.  See   5   C.   L.    614. 

74.  Studebaker  Bros.  Co.  v.  Mau  [Wyo.] 
82  P.  2. 

75.  See  5  C.  L.  615. 

76.  Mortgage  and  contract  affecting 
land.  Morris  v.  Linton  [Neb.]  104  N.  W. 
927.  Trust  to  acquire  lands  and  erect  build- 
ing. Held  validity  of  trust  and  competency 
of  donee  is  to  be  determined  by  laws  of  the 
state  where  the  trust  is  to  be  administered. 
Mount  V.  Tuttle,  183  N.  Y.  358,  76  N.  E.  873. 
Lex  rei  sitae  controls  in  the  construction  of 
a  will  executed  in  another  state  by  a  resi- 
dent thereof  devising  lands  in  Ohio.  Hosier 
V.    Haines,    7    Ohio    C.    C.    (N.    S.)    261. 

77.  See  5  C.  L.   615. 

78.  Studebaker  Bros.  Co.  v.  Mau  [Wyo.] 
82   P.    2. 

79.  Suit  to  foreclose  a  mortgage  securing 
a  note  payable  in  another  state.  Barry  v. 
Stover    [S.   D.]    107  N.   D.  672. 

SO.     Thomas  v.  Clarkson    [Ga.]    54  S.  E.   77. 

81.  Where  a  debt  due  from  a  foreign  cor- 
poration, having  an  office  and  an  agent  in 
this  state,  for  labor  performed  in  anothei- 
state,  is  garnished  in  this  state,  the  exemp- 
tion laws  of  the  forum  apply.  Stone  v. 
Drake    [Ark.]    96   S.   W.   197. 

82.  Validity  of  stipulation  as  to  limita- 
tions held  governed  by  lex  fori  the  acts  of 
negligence  -charged    against    defendant    car- 
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cause  of  action  like  those  leading  up  to  a  foreign  judgment,®^  or  the  notice  pre- 
requisite to  a  liability/*  are  not  governed  by  the  lex  fori  but  by  the  lex  loci.  A  sub- 
sequent act  cannot  deny  all  remedy  for  a  cause  of  action  of  foreign  origin  recognized 
in  the  state/'^  The  right  of  ancillary  administrators  to  costs  is  procedure  governed 
by  the  lex  fori.^''  In  garnishment  the  law  of  the  forum  so  far  controls  that  a  non- 
resident casually  present  in  the  state  may  be  garnished.^' 

Presumptions  and  judicial  notice  and  pleading  of  foreign  laivs.^^ — When  neces- 
sary to  sustain  the  cause  of  action/"  foreign  laws  must  be  pleaded  and  proved  ^^  as 
a  matter  of  fact/^  and  not  being  proved  may,  in  some  cases,  be  ground  for  a  new 
trial,''-  unless  waived  by  neglect  to  enter  a  timely  objection."^  The  written  law  of  a 
foreign  country  must  be  proved  by  the  production,  duly  authenticated,  of  the  law 
itself,  or  by  the  reports  or  other  authorized  publications,  duly  proved,  of  such  law.®* 
Where  the  foreign  statutes  go  to  the  validity  of  the  contract  in  suit,  it  must  be 
proven  that  such  statutes  were  in  force  at  the  time  of  the  execution  of  the  con- 
tract."^ The  construction  of  foreign  laws  is  for  the  court,"''  and  in  determining  the 
jaw  of  such  foreign  state,  equal  weight  must  be  given  to  statutory  enactments  and 
judicial  constructions  of  the  courts  of  such  jurisdiction."'^  Though  a  court  is  con- 
tiolled  by  the  decisions  of  the  courts  of  a  foreign  state  in  determining  the  law  of 
such  state,  still  it  is  at  liberty  to  differ  from  the  judgment  of  the  foreign  court  as 
to  the  application  of  the  law  to  the  facts."^  In  the  absence  of  proof  to  the  contrary, 
the  law  of  a  foreign  state  is  presumed  to  be  the  same  as  the  lex  fori,""  but  this  rule 
does  not  apply  to  positive  statutory  enactments.^  In  the  absence  of  proof  it  is  pre- 
sumed that  the  common  law  exists  in  a  sister  state,^  unless  such  state  was  carved  out 


rier;  having  occurred  after  the  goods  have 
reached  their  destination  in  the  state  of  the 
forum.  Southern  Kan.  R.  Co.  v.  Burgess  Co, 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  191,  90  S. 
W.   189. 

S3.  Circumstances  under  which  husband 
rnaj"-  sue  wife  in  forum  need  not  be  pleaded 
in  action  on  foreign  judgment  for  him 
rgainpt  her.  Splane  v.  Splane,  29  Pa.  Super. 
Ct.  185. 

84.  The  Pullman  Co.  v.  Woodfolk,  121  111. 
App.   321. 

85.  Brennan  v.  Electrical  Installation  Co., 
120  111.  App.   461. 

S8.  In  re  Kucielski's  Estate,  49  Misc.  404, 
99   N.    Y:   S.   828. 

87,  Harris  v.  Balk,  198  U.  S.  215,  49  Law. 
Ed.  1023.  This  case  settles  in  the  negative 
the  doctrine  that  the  debt  had  situs  only  at 
the  debtor's  domicile,  preventing  garnish- 
ment elsewhere. 

S8.     See   5  C.  L.   615. 

89.  Where,  in  an  action  to  recover  for  in- 
jury to  freight  shipped  from  a  foreign  state, 
the  carrier  sets  up  a  special  contract,  the 
consignee  may  show  that  the  contract  was 
void  under  the  laws  of  the  foreign  state 
v,nthout  pleading  such  la-v\'-s.  Prasier  v. 
Charleston  &  W.  C.  R.  Co.  [S.  C]  52  S.  E. 
964. 

90.  Brennan  v.  Electrical  Installation 
Co.,  120  111.  App.  461;  Lee  v.  Missouri  Pac.  R. 
Co.,  195  Mo.  400,  92  S.  W.  614;  Electric  ire- 
prooflng  Co.  v.  Smith.  99  N.  Y.  S.  37.  Must 
be  pleaded.  Audley  v.  Townsend,  96  N.  Y. 
S.  439.  Court  w^ill  not  take  judicial  notice 
thereof.  Code  Civ.  Proc.  §§  3150,  3452,  3453. 
McKnight  v.  Oregon  Short  Line  R.  Co. 
[Mont.]  82  P.  661.  That  the  law  of  the  places 
of  contract  governs  must  be  pleaded,  else  the 
lex  fori  governs.     Alteration  of  upte  by  pa- 


rol held  ineffectual  by  laws  of  Oklahoma. 
Nederman  v.  Bank  of  Cass  County,  14  Okl. 
417,    78   P.    382. 

91.  McKnight  v.  Oregon  Short  Line  R.  Co. 
[Mont.]  82  P.  661;  Lee  v.  Missouri  Pac.  R. 
Co.,  195  Mo.  400,  92  S.  W.  614;  Robb  v.  Wash- 
ington &  J.  College  [N.  T.]  78  N.  E.  359.  Ap- 
pellate court  can  only  look  to  evidence  of- 
fered on  the  trial.  Mercantile  Guaranty  Co. 
V.  Hilton    [Mass.]    77  N.  E.   312. 

93.  Robb  V.  Washington  &  J.  College  [N. 
Y.]   78   N.  E.   359. 

93.  So  held  where  objection  was  first 
made  after  trial  had  begun.  Lee  v.  Mis- 
souri Pac.  R.  Co.,  195  Mo.  400,  92  S.  W.  614. 
See  Pleading,   6    C.   L.   1008. 

94.  Oral  statement  by  counsel  when  not 
even  under  oath  held  insufRcient.  People  v. 
Rosenzweig,   47   Misc.    584,    96   N.   Y.   S.    103. 

95.  Thomas  v.   Clarkson   [Ga.]    54  S.  E.  77. 

96.  Frasier  v.  Charleston  &  W.  C.  R.  Co. 
[S.   C]    52   S.   B.   964. 

97.  Studebaker  Bros.  Co.  v.  Mau  [Wyo.] 
82   P.    2. 

98.  Lee  v.  Missouri  Pac.  R.  Co.,  195  Mo. 
400,   82  S.  W.    614. 

99.  Campbell  v.  Campbell  [Iowa]  105  N. 
W.  583;  Southern  Kansas  R.  Co.  v.  Burgess 
Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  191, 
90  S.  W.  189.  Where  defendant  pleaded  and 
relied  on  local  law,  and  there  was  some  evi- 
dence of  foreign  law,  held  he  could  not  rely 
on  the  presumption  that,  in  the  absence  of 
evidence  to  the  contrary,  foreign  laws  are 
presumed  to  be  the  same  as  those  of  the 
forum.  Bowlin  Liquor  Co.  v.  Bradenburg 
[Iowa]    106    N.   W.    497. 

1.  Robb  v.  Washington  &  J.  College  [N. 
Y.]  78  N.  E.  359;  Wilcox  v.  Bergman  [Minn.] 
104  N.  W.   955. 

2.  Robb  V.   Washington   &  J.   College    [N. 
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of  territoiy  wliich  was  never  subject  to  the  laws  of  England,  and  in  sucli  case  the 
]ex  fori  governs  in  the  absence  of  proof  of  the  forei^<^n  law,^  or  it  is  sometimes  held 
that  identit}'  of  law  is  presumed.*  In  determiriing  what  constitutes  the  common- 
law  rule,  the  decisions  of  the  courts  of  the  state  of  the  forum  control.^ 

§  9,  Torts.^ — A  statute  creating  a  cause  of  action  for  wrongful  death  is  not 
penal,  and  the  cause  of  action  being  transitory,  it  may  be  enforced  in  any  state  or 
country  whose  public  policy  is  not  opposed  to  the  recognition  and  enforcement 
thereof,'^  or  penal  in  its  nature.^  In  such  cases,  unless  contrary  to  the  jjublic  policy 
of  the  forum,  the  right  of  action  ®  and  plaintifFs  legal  capacity  to  sue  ^^  depend 
solely  on  the  statute  of  the  state  where  the  wrongful  act  is  committed.  Thus,  a  lia- 
bility by  statute  will  be  enforced  only  when  prerequisite  notices  to  such  liability 
have  been  given,^^  and  a  recovery  in  a  jurisdiction,  other  than  that  where  the  liabil- 
ity arises,  will  not  justify  a  distribution  of  the  fund  not  in  accordance  with  the 
statute  creating  the  right,^^  but  such  statute  cannot  follow  the  fund  when  once  it  has 
been  collected  into  the  domicile  of  the  beneficiary  and  determine  whether  it  shall  or 
shall  not  be  there  treated  as  exempt  from  the  debts  of  the  deceased.^^  Such  ques- 
tion is  purely  one  of  local  law.^*  An  action  for  mental  suffering  caused  by  failure 
to  deliver  a  telegram  is  ex  delicto  and  is  maintainable  in  the  state  to  which  the  tele- 
gram is  sent,  though  the  cause  of  action  is  not  recognized  in  the  state  from  whicli 
the  telegram  was  sent,^^  and  in  such  cases  the  lex  fori  governs  the  question  of  dam- 
ages.^'' 

Confusion  of  Goods;   Conxectixg  Cabeiees;   Coxsidebation;  Consolidation,  see  lat- 
est topical  index. 

COJVSPIRACY. 


§  1.      Civil   Liability    (681). 


§  3.      Criminal    Liability    (eSo). 


§  1.  Civil  liability}'' — A  conspiracy  is  defined  generally  as  an  agreement  by 
two  or  more  persons  to  accomplish  an  unlawful  purpose  or  to  accomplish  a  lawful 
purpose  by  unlawful  means.^^  Such  a  conspiracy  is  actionable  if  injury  is  commit- 
ted pursuant  to  it.^®    In  Wisconsin,  in  order  that  a  conspiracy  create  no  civil  liabil- 


T.l  78  N.  E.  359  Mortg-ages.  Sholten  v. 
Barber,  217  111.  148,  75  N.  E.  460;  Mount  v. 
Tuttle,  1S3  N.  T.  358,  76  N.  E.  873;  Thomas  v. 
Clark-son  [Ga.]  54  S.  E.  77.  As  those  states 
■which  ■were  carved  out  of  territory  form- 
erly subject  to  the  la'ws  of  England,  pre- 
sumption is  that  common  la^w  exists.  Mc- 
Manus  v.  Oreg-on  Short  Line  R.  Co.  [Mo. 
App.]    94  S.  W.   743. 

3.  So  held  as  to  Idaho.  McManus  v. 
Oregon  Short  Line  R.  Co.  [Mo.  App.]  94  S. 
W.    743. 

4.  Sholton   V.   Barber,    119   111.   App.    241. 

5.  Thomas  v.  Clarkson  [Ga.]  54  S.  E.  77. 
See,  also.  Stare  Decisis,  6  C.  L.  1510.  Com- 
mon la'w  presumed  same  in  all  states.  Wil- 
cox V.  Bergman  [Minn.]  104  N.  "W.  955.  In 
the  absence  of  proof  of  foreign  law,  com- 
mon la'w  of  forum  governs.  Fallon  v.  Mertz, 
110  App.  Div.    55,   97   N.   T.   S.   417. 

6.  See  5  C.  L.  616. 

7.  Denver,  etc.,  R.  Co.  v.  Warring  [Colo.] 
86  P.  305.  Action  under  New  Mexico  statute 
may    be    maintained    in    Colorado.     Id. 

8.  Missouri  act  giving  $5,000  in  all  cases 
is  penal.  Raisor  v.  Chicago  &  A.  R.  Co.,  117 
111.  App.   488. 

9.  In  re  Coe's  Estate  [lo^wa]  106  N.  W. 
743.  Governs  both  as  to  the  merits  of  the 
case.  Lee  v.  Missouri  Pac.  R.  Co.,  195  Mo. 
400,    92    S.   W.    614. 


10.  Lee  V.  Missouri  Pac.  R.  Co.,  195  Mo. 
40Q,  92  S.  W.  614.  It  seems  to  be  the  rule 
in  most  states  that,  unless  there  is  some  la^w 
of  the  forum  ■which  -will  prevent  the  action 
from  being  maintained  by  the  person  desig- 
nated by  the  la-w  of  the  place  where  the 
injury  occurred,  it  may  be  so  maintained. 
Denver,  etc.,  R.  Co.  v.  W'arring  [Colo.]  86 
P  305.  Action  under  Ne'w  Mexico  statute 
may  be  maintained  in  Colorado.     Id. 

11.  Right  to  recover  for  act  of  fellow- 
servant.  The  Pullman  Co.  v.  Woodfolk,  121 
111.   App.    321. 

12.  In  re  Coe's  Estate  [Iowa]  106  N.  W. 
743;  Denver,  etc.,  R.  Co.  v.  Warring  [Colo] 
86   P.   305. 

13,14.  In  re  William's  Estate  [Iowa] 
107    N.    W.    608. 

15.  Harrison    v.    Western    Union    Tel.    Co., 

71  S.    C.    386,    51   S.   E.    119. 

16.  Hughes    V.    Western    Union    Tel.    Co. 

72  S.    C.    516,    52    S.    E.    107.      But    see    Raisor 
V.   Chicago   &  A.   R.   Co.,   117   111.  App.   488. 

17.  See   5   C.   L.   617. 

18.  Karges  Furniture  Co.  v.  Amalgam- 
ated Wood  Workers'  Local  Union  No.  131, 
165  Ind.  421,  75  N.  E.  877;  Franklin  Union 
No.   4  V.  People,  220   111.   355.    77  N.   E.   176. 

19.  MacBride  v.  Gould,  3  Ohio  N.  P.  (N. 
C.)  469.  An  assault  and  battery.  Britton  v. 
Young     [Ind.    App.]    76    N.    E.    327.     To    ob- 
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ity  because  the  same  act  l>y  an  individual  creates  none,  the  conspiracy  must  not  of- 
fend the  criminal  law.^"  Rights  which  one  may  exercise  singly,  many  may  lawfully 
agree  by  voluntary  association  to  exercise  jointly,-^  but  one  man  singly  or  any  num~ 
her  of  men  jointly,  having  no  legitimate  interests  to  protect,  may  not  ruin  the  busi- 
ness of  another  by  maliciously  inducing  his  patrons  and  others  not  to  deal  with  him," 


struct  and  interfere  with  his  business  as 
brick  manufacturer.  Purington  v.  Hinchliff, 
219  in.  159,  76  N.  E.  47.  No  damage  by 
writing  "payment  stopped"  on  a  valueless 
check,  hence  no  recovery.  Hall  v.  First  Nat. 
Bank,    120    lU.    App.    441. 

20.  Malicious  alienation  of  affection. 
Randall  v.  Lonstorf,  126  Wis.  147,  105  N. 
W.  663.  A  conspiracy  to  interfere  with  the 
marital  rights  and  duties  of  another  being 
criminal,  gives  a  cause  of  action.  Prevent- 
ing wife  from  living  with  husband,  receiv- 
ing support  at  his  hands,  obtaining  a  di- 
vorce in  home  jurisdiction  and  reducing  her 
to  penury  to  compel  her  to  allow  her  hus- 
band to  obtain  a  divorce  on  false  and  fraud- 
ulent  grounds   in   a   foreign   jurisdiction.      Id. 

21.  Jensen  v.  Cooks'  and  Waiters'  Union, 
?9  Wash.  531,  81  P.  1069.  Men  under  no  con- 
tvactual  relations  to  the  contrary  may  law- 
fully agree  to  quit  the  service  of  another 
at  any  time  and  may  lawfully  state  either 
pu'olicly  or  privately  the  grieva.nces  causing 
their  conduct.  Cooks  and  waiters  jointly 
quitting  an  "unfair"  restaurant.  Id.  Em- 
ployes under  no  (contractual  restraint  may 
combine  to  quit  employment  in  a  body  for 
lawful  purposes,  though  knowing  that  their 
action  will  injure  the  business  of  their  em- 
ployer, provided  the  strike  is  carried  on 
lawfully.  Karges  Furniture  Co.  v.  Amalga- 
mated Wood  Workers'  Local  Union,  No.  131, 
105   Ind.    421,    75   N.    E.    877. 

22.  Jensen  v.  Cooks'  &  Waiters'  Union, 
39  Wash.  531,  81  P.  1069;  Seattle  Brewing  & 
Malting  Co.  v.  Hansen,  144  F.  1011.  The  cir- 
culation of  notices  by  a  labor  organization 
terming  a  certain  make  of  beer  "unfair"  and 
suggesting  its  avoidance  amounts  to  an  in- 
timidation of  those  dealing  in  it  and  a  "boy- 
cott." Id.  Men  cannot  lawfully  jointly  con- 
gre.gate  about  the  entrance  of  another's 
place  of  business  and  there,  either  by  per- 
suasion, coercion,  or  force,  prevent  patrons 
and  the  public  from  doing  business  with 
him.  Striking  cooks  and  waiters  congre- 
gating about  plaintiff's  restaurant.  Jensen 
v.  Cooks'  &  Waiters'  Union,  39  Wash.  531,  81 
P.    1069. 

NOTE.  Boycotting!  The  right  of  work- 
ingmen  to  combine  and  organize  for  the 
purpose  of  improving  their  conditions  can- 
not be  questioned.  They  may,  in  order  to 
compel  their  employers  to  accede  to  their 
demands,  quit  the  service  singly  or  in  a 
body,  persuade  other  workingmen  to  unite 
with  them  in  furtherance  of  their  purpose, 
and  refuse  to  allow  their  members  to  work 
where  nonunion  men  are  employed.  They 
may  refuse  to  have  any  sort  of  dealings 
with  employers  of  nonunion  labor.  See 
Clemmitt  v.  "V^^atson,  14  Ind.  App.  38,  42  N.  E. 
367;  National  Protective  Ass'n  v.  Gumming, 
170  N.  Y.  315,  63  N.  E.  369,  88  Am.  St.  Rep. 
648,  58  L.  R.  A.  135.  Compare  Lucke  v. 
Clothing,  etc..  Assembly,  77  Md.  396,  26  A. 
505,  39  Am.  St.  Rep.  421,  19  L.  R.  A.  408; 
Erdman  v.  Mitchell,  207  Pa.  79,  56  A.  327,  99 
Am.    St.    Rep.   783. 


In    carrying    out    their    purpose    employes 
must     refrain     from     violence,     intimidation 
and  coercion,  and  if  they  do  not  their  action 
may    be    enjoined.     Jersey   City   Printing   Co. 
V.   Cassidy,   63  N.  J.  Eq.   759,   53  A.   230;   Mur- 
dock    V.    Walker,    152    Pa.    595,    25    A.    492,    34 
Am.   St.    Rep.    678,   Allis    Chalmers   Co.   v.   Re- 
liable   Lodge,    111    F.    264,    59    L.    R.    A.    107; 
United  States  v.  Hagerty,   116  F.   510;  Knud- 
sen  V.  Benn,   123  P.    636.     We  have  found  no 
judicial    expression    of   opinion    on    the    prac- 
tice   of    some    employers   in    instigating   vio- 
lence   with    a   view   to    having   it    charged   to 
the    labor    unions.      The    argument    and    per- 
suasion of  employes  need  not   be  confined  to 
the     members     of    their     organization     or    to 
other      workmen.      They      may      take      proper 
measures    to    induce    their    persons    to    with- 
hold their  patronage  from  their  employer  in 
order   to   compel    him   to    recognize   their   de- 
mands.     See  Marx,  etc..  Clothing  Co.  v.  Wat- 
son,   168    Mo.    133,    67    S.    W.    391,    90    Am.    St. 
Rep.   440,    56  L.    R.  A.   951;   State  v.  Van   Pelt, 
136   N.   C.    633,   49    S.   E.    177;    opinion    of   Jus- 
tice   Holmes    in    Plant    v.    M^'oods,    176    Mass. 
492,   57   N.  E.   1011,  79  Am.   St.   Rep.   330,  51   L. 
R.  A.   339.      But  if  in  bringing  such   influence 
to   bear    their    conduct    amounts    to    coercion, 
they    may    be   restrained    by    injunction.     See 
Martin   v.  McFall,   65  N.   J.   Eq.   91,   55  A.   465; 
Matthews   v.    Shankland,    25    Misc.    604.    56   N. 
Y.    S.    123;    Beattie   v.    Callanan,    82   App.    Div. 
7,  81  N.  Y.  S.   413;  Thomas  v.  Cincinnati,  etc., 
R.  Co.,  62  F.  803.      What  amounts  to  coercion 
or      intimidation      must     necessarily      depend 
upon     the    facts    of    each    case    as    it    arises. 
Actual  violence,  however,   is  not  essential  to 
constitute    coercion.      Other     means    may     be 
quite  as  effectual  to  coerce  or   intimidate  as 
physical     force.      See     Plant     v.     Woods,     176 
Mass.  492,  57  N.  E.  1011,  79  Am.   St.   Rep.  330, 
51   L.   R.   A.   339;   Matthews    v.   Shankland,    25 
Misc.    604,    56    N.    Y.    S.    123;    Crump    v.    Com., 
84    Va.    927,    10    Am.    St.    Rep.     895,     6    S.    E. 
620;   Thomas  v.  Cincinnati,  etc.,  R.   Co.,   62   F. 
803,    819;    American    Steel,    etc.,    Co.    v.    Wire 
Drawers',  etc..  Unions,  90  F.  608.      "The  clear 
weight   of   authority   undoubtedly    is,    that    a 
man    may    be    intimidated    into    doing    or    re- 
fraining from  doing  by  fear  of  loss  of  busi- 
ness,  property   or   reputation,    as  well    as   by 
dread  of  loss  of  life,   or  injury   to   health  or 
limb;  and  the  extent  of  his  fear  need  not  be 
abject,    but    only    such    as    to    overcome    his 
judgment,  or   induce  him  not  to  do  or  to  do 
j  that    which    otherwise    he    -would    have    done 
or  left  undone."     Barr  v.  Essex  Trades  Coun- 
I  cil,    53    N.    J.   Eq.    101,    122,    30    A.    881. — From 
I  Note    to    Gray    v.     Building    Trades    Council 
[Minn.]    103   Am.    St.    Rep.   491-496. 

Note:  Boycotts  have  been  enjoined  in  the 
following  cases:  Casey  v.  Typographical 
Union,  No.  3,  45  F.  135,  12  L.  R.  A.  193;  Barr 
V.  The  Essex -Trades  Council,  53  N.  J.  Eq. 
101,  30  A.  881;  My  Maryland  lodge,  No.  186, 
I.  A.  of  M.  V.  Adt,  100  Md.  238,  59  A.  721; 
Beck  V.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  77  N.  W.  13,  74  Am.  St. 
Rep.    421,   42   L.    R.   A.    407.      In   the   following 
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and  a  single  agreement,  although  lawful  in  itself,  may  become  a  part  of  a  series  of 
acts  and  agreements  which  are  unlawful. ^^  The  constitutional  right  of  free  speech 
cannot  be  used  to  infringe  upon  the  rights  in'  property  and  to  happiness  of  another 
by  threatening  and  intimidating  his  customers  and  employes.-*  The  maintainino" 
of  pickets  for  the  purpose  of  persuasion,  visitation,  and  rendering  reports  under  posi- 
tive instructions  to  use  only  peaceful  methods  which  are  not  departed  from,  is  not 
imlawful  in  some  states.^^  A  combination  formed  to  drive  competitors  out  of  busi- 
ness and  restrain  trade  is  unlawful,-®  regardless  of  its  form,-'  and  although  the  acts, 
if  done  by  individuals  without  co-operation,  might  be  legal. -^  Parties  to  a  conspiracy 
to  commit  an  assault,-''  or  to  make  fraudulent  use  of  bonds,^'*  are  liable  for  all 
overt  acts  done  pursuant  to  it,  and  for  the  damage  caused,  whether  they  were  active 
participants  or  not.  However,  a  combination  innocent  in  its  inception  but  after- 
wards perverted  to  unlawful  ends  renders  only  those  participating  in  the  perversion 
liable  as  conspirators,"^  and  a  verdict  will  lie  against  any  one  or  more  of  the  defend- 
ants ^-  without  proof  of  a  conspiracy  among  them  all  where  the  tort  would  be  action- 
able if  committed  by  one  alone,'^  since  in  such  a  case  the  allegation  of  conspiracy  is 


cases  the  form  of  action  was  not  for  an  In- 
junction, but  was  either  a  criminal  prose- 
cution for  conspiracy  or  an  action  for  dam- 
ages, but  the  same  principles  are  involved 
and  the  same  view  of  boycotting  is  taken 
as  in  Loewe  v.  California  State  Federation 
of  Labor,  1?.9  F.  71;  State  v.  Glidden,  55 
Conn.  46,  8  A.  890,  3  Am.  St.  Rep.  23;  Crump 
V.  Com.,  84  Va.  927,  6  S.  B.  620.  10  Am.  St. 
Rep.  895;  State  v.  Stewart,  59  Vt.  273,  9  A. 
559,  59  Am.  Rep.  710;  State  v.  Donaldson, 
32  N.  J.  Law  151,  90  Am.  Dec.  649;  Thomas 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  62  F. 
803. — Fron.   Note  in    4  Mich.   L.   Rev.    143. 

23.  Purington  v.  Hinchliff,  120  111.  App. 
523. 

24.  Conspiracy  to  procure  a  boycott.  Jor- 
dahl  V.  Hayda  [Cal.  App.]  82  P.  1079.  Ex- 
pressions in  the  findings  such  as  "threats," 
acts  of  "intimidation,"  "interfered  with," 
"driven  away"  or  "prevented,"  as  applied  to 
conduct  of  defendants  toward  patrons  of 
plaintiff,  do  not  necessarily  imply  pliysical 
force  (Id.),  and  are  sustained  by  proof  of 
conversations  and  acts  short  of  actual  vio- 
lence (Id.).  An  injunction  restraining  de- 
fendants from  interfering  with  plaintiff's 
business,  patrons,  or  employes,  by  threats 
and  intimidation,  is  sufficient  without  fur- 
ther  pp^rticularity.      Id. 

25.  Karges  Furniture  Co.  v.  Amalgamated 
"Woodworkers'  Local  Union,  No.  131,  165  Ind. 
421,    75   N.   E.    877. 

2«.  Purington  v.  Hinchliff,  120  111.  App. 
523.  Evidence  held  to  sustain  averments 
that  the  object  of  a  combination  among  the 
brick  manufacturers,  dealers,  and  layers, 
was  to  control  prices,  restrain  trade,  and 
drive  plaintiff  out  of  business.  Id.  A  com- 
bination of  brewers  to  raise  price  of  beer 
and  force  others  into  their  association  or 
quit,  held  a  conspiracy  in  restraint  of  trade 
violative  of  §  3  of  the  Anti-Trust  Act 
(Leonard  v.  Abner-Drury  Brewing  Co.,  25 
App.  D.  C.  161),  and  of  the  common  law  of 
the  District  of  Columbia  of  which  the  3d 
section  is  declaratory  (Id.),  and  the  coercion 
practiced  on  a  stranger  to  the  combination 
♦^o  comppl  its  co-operation  in  the  conspiracy 
is  a  palpable  invasion  of  a  private  right 
(Id.). 

27.     It  is  the  unlawful  purpose,  the  meth- 


ods it  pursues,  and  the  results  of  its  opera- 
tion, that  determine  the  character  of  a  com- 
bination in  the  eye  of  the  law.  Purington 
V.   Hinchliff.    120   111.    App.    523. 

28.  Raising  price,  refusing  patronage  to 
competitors,  trade  discounts  in  favor  of 
members  of  association,  inducing  members 
not  to  deal  with  competitors.  Purington  v. 
Hinchliff,    120  111.    App.    523. 

29.  Burn's  Ann.  St.  1901,  §  577.  Britton 
V.  Young   [Ind.  App.]    76  N.  E.   327. 

30.  McElroy  v.  Harnack,  213  Pa.  444,  63 
A.  127.  Where,  pursuant  to  a  conspiracy 
among  four  defendants,  two  of  them  issued 
bonds  of  a  corporation  greatly  in  excess  of 
the  value  of  its  property,  and  as  stock- 
brokers by  fictitious  sales  gave  the  stock  an 
inflated  market  price,  wliereby  the  other  two 
defendants  were  enabled  to  borrow  large 
sums  of  money  from  plaintiffs  on  them, 
judgment  against  the  stockbrokers  as  co- 
conspirators will  be  affirmed.  Id.  Verdict 
held  supported  by  evidence.     Id. 

31.  Karges  Furniture  Co.  v.  Amalgamated 
Woodworkers'  Local  Union.  No.  131,  165 
Ind.  421,  75  N.  E.  877.  A  strike  inaugurated 
by  a  labor  union  carried  on  peacefully,  with 
no  violence,  threats,  or  intimidations,  ex- 
cept that  14  out  of  the  600  strikers,  while 
lounging  about,  committed  acts  of  rowdyism, 
contrary  to  express  policy  of  the  union,  Is 
not  sufficient  to  constitute  union  guilty  of 
an    enjolnable   conspiracy.     Id. 

32.  MacBride  v.  Gould,  3  Ohio  N.  P.  (N.  S.) 
469. 

33.  Action  by  wife  for  conspiracy  to 
alienate  affections  of  her  husband  by  his 
brother,  father,  and  mother,  proof  failing  as 
to  father.  Harvey  v.  Harvey  [Neb.]  106  N. 
W.   660. 

XOTE.  Conspiracy  as  a  cause  of  action; 
The  theory  of  a  distinct  action  on  the  casa 
for  damages  suffered  from  a  conspiracy  has 
been  recognized  in  England  (Gregory  v.  Duke 
of  Brunswick,  6  Scott  (N.  S.)  809),  and  in 
this  country  (Brown  v.  Mortgage  Co..  97 
Tex.  599;  Fisher  v.  Schuri,  73  Wis.  370; 
Jones  V.  Morrison,  31  Minn.  140;  Page  v.  Par- 
ker, 43  N.  H.  363).  The  decision  of  the  prin- 
cipal case,  overrulnig  that  doctrine,  several 
times  asserted  in  the  lower  court  (Rourke  v. 
Drug  Co.,    77   N.   T.   S.    373;    Green   v.   Davies, 
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Euiplusage  except  as  to  the  rules  of  Rclmission  of  evidence,  making  admissions  and 
statements  of  one  of  the  conspirators  binding  on  the  rest,^*  and  tiie  discharge  of  one 
or  more  defendants  will  not  discharge  all,  unless  the  injuiy  coidd  onh^  have  been  in- 
flicted by  a  joint  act  and  mutual  co-operation  of  certain  defendants,  in  which  case 
the  diseliarge  of  one  necessary  to  such  joint  action,  of  necessity,  discharges  all.^® 
A  verdict  against  only  one  of  the  coconspirators  cannot,  however,  stand  where  the 
wrong  inflicted  was  not  actionable  in  the  absence  of  conspiracy,^®  and  such  a  verdict 
when  set  aside  is  set  aside  as  to  both  the  defendants. ^^ 

Proof  that  the  defendants  pursued  by  their  acts  the  same  object  by  the  same 
means,  one  performing  one  part  and  another  another  part  of  the  same,  in  order  to 
complete  it  and  accomplish  the  object,  justifies  the  jury  in  the  conclusion  that  they 
were  engaged  in  a  conspiracy  to  effect  that  object.^^  Under  a  conspiracy  to  defraud 
plaintiff  by  a  pretended  game  of  cards,  it  is  not  necessary  to  show  that  each  defend- 
ant actuall}''  Avon  any  money  from  plaintiff,  nor  was  it  necessary  to  establish  the  re- 
spective relations  of  the  defendants.^*  A  complaint  charging  conspiracy  to  commit 
slander  and  malicious  prosecution  is  demurrable  for  misjoinder.*"  Where  the  allega- 
tions of  conspiracy  merely  amount  to  allegations  of  acting  jointl)%  no  cause  of  action 
exists  unless  the  alleged  acts  were  actionable  if  done  b}''  defendants  severally.*^  The 
right  to  maintain  an  action  jointty  against  several  defendants,  based  on  allegations 
of  a  conspiracy,  ceases  on  failure  of  proof  of  the  conspiracy.*^  In  civil  actions  there 
can  be  no  recovery  on  a  mere  averment  of  conspiracy.*^  One  is  not  liable  in  dam- 
ages for  a 'conspiracy  on  failure  of  proof  of  liis  participation  therein,  although  by 
his  individual  tort  he  may  have  benefited  by  it.**  In  the  discretion  of  the  court,  evi- 
dence of  the  acts  and  declarations  of  coconspirators  made  in  the  absence  of  some  of 
the  defendants  may  be  admitted  for  the  purpose  of  proving  the  conspiracy  before 
a  prima  facie  case  of  conspiracy  has  been  established  and  before  the  privity  of  some 
of  the  defendants  has  been  proven.*^  Sufficiency  of  evidence  is  considered  in  the 
note.** 

S2  N.  T.  S.  54;  Id.,  91  N.  T.  S.  470),  and  ;  inconsistent.  Id.  Although  plaintiff  was 
disreg'arding'  the  attitude  of  the  court  of  ap-  1  entitled  to  damages  for  defendants'  fraudu- 
peals  in  Place  v.  Minister,  65  N.  Y.  89,  Is  not  |  lent  and  willful  acts  in  furtherance  of  a 
required  by  the  authority  it  cites.  It  pro-  |  conspiracy,  where  jury  was  not  fully  and 
ceeds  upon  an  improper  conclusion  drawn  !  properly  instructed  therein,  they  were  not 
from  tlie  doctrine  that  the  damage  done  is  ;  permitted  to  stand.  Id.  Evidence  held  to 
the  gist  of  the  action  of  conspiracy.  Bur-  |  sustain  1st  and  3d  count  of  declaration.  Id. 
dick  on  Torts,  p.  288.  See,  also,  5  Columbia  40.  Real  cause  of  action  held  separate 
L.   R.  233. — Note  in  6  Columbia  L.  R.  62.  |  torts    actually    committed    and    not   the    con- 

S4.     Alienation     of    affection    of    husband,  i  spiracy.     Green   v.  Davies,    182   N.   Y.   499,    75 
Harvey    v.    Harvey     [Neb.]     106    N.    W.    660.  '•  N.  E.  536. 

Joint    motion    for    directed    verdict    properly         41.     Bilafsky    v.    Conveyancers'    Title    Ins. 
overruled,    although    proof    against    one    co-     Co.    [Mass.]    78  N.   E.   534. 
conspirator    failed.      Id.  I       43.     Sehon    v.    Whitt    [Ky.]    92    S.    W.    280. 

35.     MacBride   v.    Gould,    3    Ohio   N.    P.    (N.  '       43.     Mere     avermpnt     that     the     defendant 
S.)    460.  I  conspired  with  another,  no  facts  of  conspir- 

.36,37.     Evans  v.   Freeman,    140   F".    419.  I  acy  being  alleged.     Hall  v.  First  Nat.  Bank, 

3S.  Part  of  defendants  persuading  plaint-  j  120  111.  App.  441. 
iff  to  go  to  a  saloon,  part  of  them  procuring  |  44,  Lupinek  v.  Woytisek,  110  App.  Div. 
his  intoxication,  and  part  assisting  in  a  pre-  )  688,  97  N.  Y.  S.  471.  Alleged  conspiracy  to 
tf^nded  poker  game,  in  order  to  loot  plaintiff  j  procure  false  arrest  and  malicious  prosecu- 
of  his  money.  Batman  v.  Cook,  120  111.  App.  I  tion,  defendant  not  participating  therein, 
203.  I  but   on   the  trial   fraudulently  taking   money 

39.     What   each   defendant   may   have   won  !  from   plaintiit  as   an   attorney   for  procuring 


or  lost,  immaterial.  Batman  v.  Cook,  120 
111.  App.  203.  Defendants  conspiring  to  de- 
fraud plaintiff  by  ineans  of  a  pretended 
game  are  liable  .iointly  and  severally  for  the 
wliole  amount  lost.  Id.  Instructions  that 
plaintiff  was  not  limited  in  amount,  that  he 
might  recover  by  amount  actually  lost  and 
other  instructions,  that  verdict  should  be 
for    amount   lost    only,    held    misleading    and 


his    discharge.     Id.     Evidence     held    not     to 
sustain    the    verdict.     Id. 

45.  Evidence  held  competent.  Loder  v. 
Jayne,  142  F.  1010.  On  the  whole  evidence, 
the  combination  and  privity  of  defendants 
were  established  by  proof  of  facts,  personal 
to  each,  connecting  him  there'tvith.  Id.  An 
instruction  to  a  jury  that  if  the  combination 
and    conspiracy    set    forth    in    the    statement 
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§  2.  Criminal  liability}' — A  conspiracy  is  a  confederation  to  do  something 
uniaA^ful  either  as  a  means  or  as  an  end/®  and  the  nnlawfidness  may  consist  in  a 
violation  of  the  civil  as  vrell  as  of  the  criminal  law.*^  At  common  law,  conspiracies 
to  pervert  or  obstruct  justice,^"  to  create  a  riot/^  to  create  a  monopoly  and  interfere 
with  free  competition,''-  to  obtain  money  from  an  individual  or  a  corporation,  were 
indictable.'^  The  crime  of  conspiracy  still  exists  in  South  Carolina.^*  In  Illinois, 
every  conspiracy  indictable  at  common  law  is  still  so.'*'^  The  common-law  rule  that 
a  husband  and  wife  cannot  conspire  does  not  hold  in  Texas. ^^  Labor  unions  may  not 
coerce  an  employer  to  sign  an  agreement  for  a  "closed  shop"  and  other  business  re- 
strictions by  threats  of  a  strike,^^  nor  while  on  a  stidke  prevent  others  from  taking 
tjieir  nlaces  by  means  of  force,  threats,  intimidation,  and  picketing.^®  It  has  been 
held  that  there  can  be  no  such  thing  as  peaceful,  "polite  and  gentlemanly"  picketing, 
and  its  use  is  unlawful  coercion.'^  Theater  managers  m.ay  combine  to  exclude  a 
dramatic  critic  from  their  theaters  unless  done  for  the  sole  purpose  of  injuring  the 


existed  it  was  in  violation  of  the  Sherman 
act,  and  it  was  for  them  to  say  whether  or 
not  the  plaintiff  had  proven  his  case,  held 
correct.  Id.  Findings  of  Jury  that  a  con- 
spiracy In  restraint  of  trade  existed  held 
based  on  competent  evidence.  Id.  Held 
proper  question  for  jury  and  its  finding  cor- 
rect as  to  defendant  corporation's  connection 
with  the  conspiracy  from  evidence  of  Its 
co-operation  in  disciplinary  methods  with 
"aggressive  cutters."  Id.  Evidence  held  to 
sho^vv  defendants'  participation  in  the  con- 
spiracy.    Id. 

48.     Evidence    that    certain    persons    com- 
mitting   an    assault    and    battery    were    seen 
in  the  saloon  of  the  defendants  drinking  and 
holding    -^-hispered    conferences    Tvith    them,  j 
and  that  the  remonstrance  of  plaintiff  to  the  i 
granting    of    a    liquor    license    to    defendants  i 
furnished   a   motive,   was   sufncient   to    go  to  ' 
the    jury    on    the    question    of    a    conspiracj'.  i 
Quist    v.     American     Bonding    &     Trust    Co. 
[Xeb.]    105   N.  "W.   255.     On  a  charge  of  con-  ; 
spiracy  to  foist  a  water  plant  upon   a  town  j 
at   a    fraudulently    excessive    price,    evidence  : 
of    poor    judgment    in    its    purchase    by    the  \ 
selectman  of  the  municipality,  without  proof  ; 
of  a  connecting  fraudulent  conduct  or  of  an  ; 
unlawful      purpose,      held     not      to      sustain  : 
charge.     Revere  Water  Co.  v.  Inhabitants  of  j 
Winthrop    [Mass.]    78  N.  E.  497. 

47.  See  5   C.  L.  618. 

48.  State  V.  Bacon  [R.  I.]  61  A.  653.  As, 
has  been  said,  conspiracy  is  rather  described  ' 
than  defined,  and  the  description  which 
seems  to  have  the  widest  recognition  and 
the  approval  of  the  authorities  declares  a 
criminal  conspiracy  to  consist  of  a  combina- 
tion between  two  or  more  persons  for  the 
purpose  of  accomplishing  a  criminal  or  un- 
lawful object  or  an  object  neither  criminal 
nor  unlawful  by  criminal  or  unlawful  means. 
State  V.  Ameker  [S.  C]  53  S.  E.  484.  A 
conspiracy  is  the  combination  of  two  or 
more  persons  to  do  something  unlawful, 
either  as  a  m.eans  or  as  an  ultimate  end.  Id. 
Instruction  giving  general  definition  of  con- 
spiracy followed  by  illustration  and  expla.- 
nation,    held   sufficient.     Id. 

49.  State  V.  Bacon   [R.  I.]   61  A.  653. 

ijO.  State  V.  Bacon  [R.  I.]  61  A.  653. 
Statute.  33  Edw.  I,  de  conspiratoribus.  held 
not  to  be  the  foundation  of  the  English  law 
of    conspiracy.     Id.     In    this    connection    the 


word    "pleas,"    used    in    33    Edw.    I,    St.    2,    is 
synonymous  with   "actions."     Id. 

51.  Defendants  attending  a  picnic  and 
conspiring  to  start  a  riot.  State  v.  Ameker 
[S.  C]  53  S.  E.  484.  Exceptions  to  instruc- 
tion   held    unsupported.     Id. 

52.  Even  though  act  itself  may  not  be 
punishable  as  a  crime.  Sanford  v.  People, 
121  111.  App.  619.  Combination  of  coal  deal- 
ers for  regulating  and  controlling  the  price 
and  sale  of  coal  held  a  common  law  con- 
spiracy   indictable    in    Illinois.     Id. 

53.  State  V.  Bacon    [R.  I.]    61  A.   653. 

54.  Not  abrogated  by  St.  33  Edw.  I,  nor 
by  Cr.  Code  1902,  §  233.  State  v.  Ameker 
[S.  C]    53   S.   E.    484. 

55.  General  conspiracy  Statute  of  1874 
did  not  repeal  common  law.  Sanford  v. 
People,  121  111.  App.  619.  The  general  stat- 
ute of  1874  in  regard  to  conspiracies  was 
not  repealed  by  the  act  of  1891  relating  to 
trusts,  pools,  and  combinations  in  restraint 
of  trade.     Id. 

58.  Conspiracy  to  commit  murder.  Pen. 
Code  1895,  Art.  953-960,  inc.  Smith  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  939,  89  S. 
W.  817.  A  charge  that  if  defendant  con- 
spired with  either  codefendant  they  might 
consider  the  evidence  of  the  acts  and  dec- 
larations of  the  other  coconspirator  against 
him,  while  subject  to  criticism,  was  not  in- 
jurious under  the  circumstances  and  other 
instructions.  Id.  Court  not  required  to 
charge  further  on  the  subject  of  a  conspir- 
acy against  persons  not  attempting  to  take 
possession.     Id. 

57.  O'Brien  v.  People,  216  111.  354,  75  N.  B. 
IDS. 

58.  May  be  enjoined.  Franklin  Union  No. 
4  V.  People,   220  111.  355,  77  N.  E.  176. 

59.  An  incorporated  labor  union,  being 
the  main  factor  in  ordering  and  maintaining 
a  strike  and  in  picketing  its  former  em- 
ployers, may  be  punished  for  violating  an 
injunction  restraining  such  picketing  by  a 
fine,  and  its  members  by  fine  and  imprison- 
ment. Franklin  Union  No.  4  v.'  People,  121 
111.  App.  647.  Evidence,  under  the  principles 
controlling  in  conspiracy  cases,  held  to  show 
that  union  participated  in  conspiracy,  and 
that  overt  acts  of  picketing  were  done  at  its 
direction  through  its  officers  and  strike 
committees.     Id. 
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caJlirg  of  such  critic.®"  Section  5440  of  the  Eovised  Federal  Statutes  covers  all  con- 
spiracies to  commit  any  offense  against  the  United  States.*'^  Under  it,  convictions 
for  conspiracies  may  be  had  if  in  addition  to  the  agreement  any  of  the  parties  to  n 
do  any  act  to  effect  its  object.*^^  A  conspiracy  to  procure  by  false  pretenses,  with  in- 
tent to  defraud,  a  signature  to  a  check  in  the  District  of  Columbia,*'^  and  to  obstruci.- 
the  administration  of  justice  in  a  civil  litigation  in  tlie  Federal  courts,  are  con- 
spiracies to  commit  an  offense  against  tbe  United  States."*  Any  agreement  by  whicJi 
the  title  acquired  by  an  entryman  under  the  Stone  and  Timber  Act  inures  to  the 
benefit  of  another  in  whole  or  in  part  is  in  violation  of  that  act."^  A  conspiracy  doe? 
not  merge  in  a  completed  off'ense  when  they  are  both  misdemeanors  ^'^  and  punisbed 
nearly  alike,"'  or  when  tlie  completed  offense  is  committed  abroad.®^  When  two  o? 
more  are  found  acting  together  with  an  unlawful  intent  in  tbe  commission  of  an  oi- 
fense,  the  common  design  and  acting  together  makes  them  ipso  facto  conspirators.*^^ 
A  conspiracy  once  established,  each  conspirator  becomes  responsible  for  means  used 
and  acts  done  by  any  conspirator  in  accomplishing  the  purpose  of  tbe  conspiracy.'^^' 
Tbe  acts  of  one  pursuant  to  the  unlawful  combination  are  binding  on  his  coconspira- 
tor, though  absent  at  the  time,"^  but  it  is  not  error  to  refuse  to  grant  one  conspirator 
a  new  trial  and  at  the  same  time  grant  one  to  another."-  A  conspiracy  to  defraud 
whomsoever  may  be  ensnared  is  in  law  a  conspiracy  to  defraud  the  person  actually 


60.  People  v.  Flynn.  100  N.  Y.  S.  31,  rvg. 
49  Misc.  328,  99  N.  Y.  S.  198.  Evidence 
held  to  show  exclusion  was  actuated  merely 
by  a  dislike  of  complainant  and  disapproval 
of  his  writings,  and  did  not  constitute  crime 
of  conspiracy.  People  v.  Flynn,  100  N.  Y.  S. 
31. 

61,  Violations  of  the  Interstate  Commerce 
and  Elkins  Acts.  United  States  v.  Thomas, 
145  F.  74.  Section  31fi9  held  not  to  repeal 
§  5440  of  Rev.  St.,  but  both  stand  tog-ether 
and  the  United  States  may  proceed  under 
either.  Grunberg  v.  U.  S.  [C.  C.  A.]  145  F. 
81.  In  an  indictment  for  conspiracy  to  de- 
fraud the  United  States,  individuals  may  be 
joined  with  officers,  under  Rev.  St.  §§  3169 
and  5440.  Id.  Although  under  a  well  set- 
tled rule  of  criminal  law  an  indictment  for 
conspiracy  will  not  lie  where  plurality  of 
agents  is  logically  necessary,  this  rule  does 
not  apply  to  an  indictment  charging  a  con- 
spiracy to  violate  the  national  banking  laws 
between  officers  of  a  bank  and  a  person  hav- 
ing no  official  connection  with  one.  Chad- 
wick  V.  U.  S.  [C.  C.  A.]  141  F.  225.  An  in- 
dictment charging  a  conspiracy,  with  offi- 
cers of  a  national  bank,  unlawfully  and  will- 
fully to  certify  a  check  dra^vn  upon  a  na- 
tional bank  when  deferdant  had  no  money 
on  deposit  equal  to  amount  of  check,  was 
good,  altiiough  defendant  -was  not  an  agent 
or    officer    of   the    bank.      Id. 

63.  United  States  v.  Cohn,  142  F.  983.  An 
indictment  alleging  as  part  of  tlie  conspir- 
ficy  to  conceal  from  the  trustee  property  be- 
longing to  the  bankrupt  estate,  a  plan  to 
bring  about  the  filing  of  i!ietitions  in  invol- 
untary bankruptcy  and  adjudications  there- 
on, and  that  pursuant  to  the  conspiracy 
property  was  removed  and  concealed  before 
the  proceedings  were  taken,  was  intention- 
ally omitted  from  the  schedule  and  was  kept 
concealed  from  the  trustee  after  his  appoint- 
ment and  qualification,  held  to  constitute  a 
criminal  offense  (Id.),  under  Rev.  St.  5440, 
and    §    29b    of   the   bankruptcy    act,   although 


the  latter  does  not  make  any  act  of  the 
bankrupt  before  the  bankruptcy  criminal 
(Id.).  Not  necessary  to  establish  every  overt 
act  alleged  or  that  the  ultimate  object  was 
accomplished.  Olson  v.  U.  S.  [C.  C.  A.]  133 
F.    819. 

6.S,     Geist  v.  U.   S.,   26   App.   D.  C.   594. 

64.  Rev.  St.  §§  5399  and  5440.  Wilder  v. 
U.  S.    [C.   C.  A.]   143  F.   433. 

65.  Not  necessary  to  allege  or  show  an 
agreement  good  under  the  Statute  of  Frauds. 
Olson  V.   U.   S.    [C.  C.  A.]    133   F.   849. 

66.  United  States  v.  Scott,  139  F.  697. 
Violations  of  the  Interstate  Commerce  Act  of 
1887  and  the  Elkins  Act  of  1903,  and  of  Rev, 
St.  §  5440.  United  States  v.  Thomas,  145  F. 
74.  Although  certain  overt  acts  charged 
were  completed  offenses  under  the  statutes 
sought  to  be  circumvented,  liability  for  the 
conspiracy  was  not  extinguished  thereby. 
Id. 

67.  Indictment  for  conspiracy  to  violate 
the  revenue  laws  as  to  distilled  liquors. 
United   States  v.   Scott,   139   F.   697. 

68.  An  offense  of  conspiracy  committed 
in  New  York  does  not  merge  in  the  offense 
of  grand  larceny  committed  pursuant  thereto 
in  Paris.  People  v.  Murray,  95  N.  Y.  S.  107; 
same  case  reported  as  People  v.  Summerfleld, 
48  Misc.  242,  96  N.  Y.  S.  502.  The  crime  of 
conspiracy  and  certain  overt  acts  having 
been  committed  in  a  certain  county,  the 
grand  jury  of  that  county  may  inquire  into 
the  crime  and  find  the  indictment,  although 
consummated  and  accomplished  elsewhere. 
Id. 

69.  Principals  In  the  crime  for  which  de- 
fendant was  tried,  held  conspirators  under 
above  rule.  Smith  v.  State  [Tex.  Cr.  App.] 
13   Tex.  Ct.   Rep.   939,    89   S.  W.   817. 

70.  Franklin  Union  No.  4  v.  People,  121 
111.    App.    647. 

71.  People  v.  Murray,  95  N.  Y.  S.  107;  same 
case  reported  as  People  v.  Summerfleld,  48 
Misc.    242,    96   N.   Y.   S.    502. 

72.  Brov/ne  v.  U.   S.    [C.   C.  A.]    145  F.    1. 
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ensnared.'^^  The  insufficiency  of  the  means  intended  to  be  adopted  do  not  render  the 
offense  incomplete.'^'*  Prosecutions  for  conspiracy  to  obtain  money  by  a  fraudulent 
action  being  preventive  rather  than  curative,  it  is  imnecessary  to  await  the  determina- 
tion of  the  action  at  law  before  charging  conspiracy.'^  A  conspiracy  to  do  an  unlaw- 
ful act  may  be  punished  by  a  sentence  not  exceeding  in  severity  the  statutory  penalty 
for  the  consummated  offense.'''®  A  labor  union  guilty  of  complicity  in  an  unlawful 
conspiracy  may  be  punished  therefor.'^^ 

Indictment.'^ — An  indictment  charging  conspiracy  in  a  large  numloer  of  counts, 
each  of  which  must  be  taken  to  charge  a  distinct  conspirac}^  with  the  same  means 
and  object  against  the  same  defendant,  is  not  bad  on  demurrer  "'^  as  it  lies  in  the  dis- 
cretion of  the  trial  court,  on  motion,  to  compel  election  by  prosecutor  of  the  counts 
he  intends  to  rely  on,  if  it  appears  that  the  defendant  will  be  embarrassed  by  the 
multiplicity  of.  counts  ;^°  but  it  lias  also  been  held  that  an  indictment  charging  a 
conspiracy  in  each  of  several  counts,  •\\ithout  averments  to  show  that  the  unlawful 
purpose  sprang  from  one  uulawful  agreement,  charges  more  than  one  offense,^^  and 
the  state  should  be  coinpelled  to  elect  on  which  it  will  proceed,^^  but  indictments, 
charging  a  defendant  with  conspiracy  with  several  others,  which  might  have  been 
joined  in  one  indictment  under  separate  counts,  may  be  consolidated  for  the  pur- 
pose of  trial.^^  An  indictment  so  plain  that  the  nature  of  the  offense  cliarged  can 
be  easily  understood  by  the  jury  and  the  defendants  is  all  that  the  law  requires.*"* 
An  indictment  for  conspiracy  to  defraud  the  United  States  of  public  lands  need  not 
be  any  more  definite  and  precise  than  the  proof  of  the  crime.®^  When  the  charge 
is  of  conspiracy  to  commit  an  offense,  it  is  not  required  that  the  offense  be  described 
Avith  the  same  precision  as  would  be  required  on  indictment  for  such  offense.^''  To 
allege  that  the  evidence  of  witnesses  spirited  away  by  the  conspirators  is  material,*^ 
or  an  a^-erment  that  the  crime  of  conspiracy  is  against  the  form  of  the  statute  in  such 


73.  Proof  that  conspiracy  was  to  defraud 
anyone  who  might  be  entrapped  not  a  fatal 
variance  from  an  indictment  charging  a  con- 
spiracy to  defraud  the  victim.  State  v.  HIU- 
man    [Wash.]    85    P.    63. 

74,75.      State   v.   Bacon    [R.   I.]    61   A.    653. 

76.  Commonwealth  v.  Haun,  27  Pa.  Super. 
Ct.    33.      Instructions    held    proper.      Id. 

77.  Franklin  Union  No.  4  v.  People,  220 
111.  355,  77  N.  B.  176.  Where  evidence  shows 
labor  union  inaugurated  and  promoted  a 
strike  by  moral  and  financial  and  social  sup- 
port, it  is  not  excused  from  participating  in 
an  unlawful  conspiracy  because  its  officers 
advised  the  members  not  to  use  unlawful 
means,  some  of  whom  nevertheless  used  i 
force,  threats,  and  intimidation.  Id.,  afg.,  | 
121   111.   App.   647.  j 

7S.     See   5   C.   L.   618.  \ 

79.     An     indictment    containing    forty-two  '\ 

counts,    charging   conspiracy    to   defraud    the  '. 

United    States    out    of    large    tracts    of    land.  ! 

Hyde  v.    U.   S.,   27   App.   D.    C.   362.  I 

50.  Hyde  v.  U.  S.,  27  App.  D.  C.  362.  Sub-  \ 
sequent  counts  of  an  indictment  held  to  con-  I 
tain  sufficient  words  of  reference  to  incor-  j 
porate  the  allegations  of  the   first   count.   Id.  | 

51.  One   count  charging  conspiracy  to   in-  | 
flict   personal    injury,   and   another,   to    injure 
business     and     property     of     a     corporation. 
State   v.    Caine    [Iowa]    105    N.    W.    1018. 

82.     State  v.  Caine   [Iowa]    105   N.  W.   1018. 

S3.  Indictments  charging  defendant  with 
conspiring  with  several  persons  to  make 
frp.uflulent  entries  of  land,  under  the  stone 
and  timber  act,  for  the  benefit  of  persons 
other    than    themselves     were     of    the     same 


class  of  crimes  and  offenses,  might  have 
been  joined  in  one  indictment  under  separate 
counts,  and  it  was  not  error  to  consolidate 
them  for  the  purposes  of  trial.  Olson  v. 
U.   S.    [C.   C.   A.]    133   F.   849. 

S4.  Indictment  charging  conspiracy  to  ob- 
struct and  hinder  the  administration  of  jus- 
tice, though  not  in  the  exact  words  of  the 
statute,  substantially  correct.  Tedford  v. 
People,    219   HI.    23.   76   N.    E.    60. 

85.  Indictment  need  not  set  forth'  par- 
ticular lands  out  of  which  the  United  States 
is  to  be  defrauded,  since  it  is  not  essential 
to  the  crime  that,  in  the  minds  of  the  con- 
spirators, the  precise  lands  had  already 
been  identified.  Hyde  v.  U.  S.,  27  App.  D.  C. 
362.  On  objection  that  the  counts  of  an  in- 
dictment are  fatally  vague,  uncertain,  and 
indefinite  in  stating  the  charge,  held  that 
the  object  is  sufficiently  stated  in  alleging 
a  conspiracy  to  defraud  the  United  States 
out  of  "divers  large  tracts  of  land,"  it  not 
appearing  that  the  conspirators  had  any 
particular  tracts  in  mind,  and  that  the  means 
are  sufficiently  set  forth  in  alleging  that 
such  frauds  were  to  be  accomplished 
through  the  names  of  "fictitious  persons" 
and  "real  persons  not  qualified  to  purchase" 
and  other  details.  Id.  Indictment  not  de- 
fective in  failing  to  set  out  the  particulars 
of   fhe    alleged    conspiracy.      Id. 

86.  Geist  v.  U.  S.,  26  App.  D.  C.  594.  In- 
dictment held  sufficient  to  give  both  accused 
and  the  court  all  needed  inform.ation.     Id. 

87.  Tedford  v.  People,  219  111.  23,  76  N.  B. 
60. 
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case  made  and  provided,  when  in  fact  there  is  none,  is  mere  stuplusage.^^  It  is  nn- 
necessary  to  aver  that  a  conspirator  malicious!}^  and  with  malice  aforethought  entered 
into  an  agreement  to  bring  a-  fraudulent  suit,^^  to  allege  or  prove  that  a  conspirator 
was  to  be  benefited  by  the  conspiracy,^"  to  set  forth  the  means  by  which  the  con- 
sjiiracy  was  to  be  accomplished,  where  its  object  in  itself  is  unlawful, °^  to  charge 
criminal  means  in  an  unexecuted  conspiracy  to  cheat  and  defraud  at  common  law,**^ 
to  allege  that  the  evidence  suppressed  by  the  conspirators  is  true,®^  or  to  set  forth 
overt  acts  in  a  count  allegin<j  an  unexecuted  conspiracy.^*  Indictments  passed  on 
are  collected  in  the  note.*^^ 


88.  state  V.  Bacon  [R.  I.]  61  A.  653. 
Words  not  necessary  to  an  indictment  for 
conspiracy  ■would  be  treated  as  immaterial 
and  need  .not  be  stricken  out.  State  v. 
Ameker    [S.  C]    53  S.  E.   484. 

80,80.     State    v.    Bacon    [R.    I.]    61    A.    653. 

»1.  State  V.  Messner  [Wash.]  86  P.  636. 
Conspiracy  to  procure  an  abortion.  Means 
not  material  ingredients  of  the  offense. 
Commonwealth  v.  Haun,  27  Pa.  Super.  Ct. 
3'3.  Means  are  only  matters  of  evidence  to 
prove  conspiracy,  and  it  is  not  necessary  to 
set  forth  the  evidence.  State  v.  Wither- 
spoon,  115  Tenn.  138,  90  S.  W.  852.  Applied 
in  a  prosecution  for  violation  of  Anti-Trust 
Law,  Acts  1903,  p.  268,  c.  140.  Id.  Law  held 
valid  and  constitutional.  Id.  Stating  exist- 
ence and  object  of  conspiracy  so  as  to  g'ive 
the  defendant  notice  of  the  pTttcular  crime 
and  its  nature  with  which  he  is  charged  is 
sufficient.      Id. 

92.      State  V.   Epcon    [R.    L7   61   A.   653. 

!)3.  That  certaiii  trer-s  are  in  tru*'i  corner 
trees.      Wilder  v.  U.   S.    [C.   C.   A.]    143   F.' 433. 

94.  State  v.  Bacon   [R.  L]  61  A.   653. 

95.  An  indictment  for  conspiracy  to  de- 
fraud the  United  States,  charging  an  exam- 
iner with  fraudulently  passing  invoices  con- 
taining false  statements  as  to  the  weight  of 
the  imported  merchandise,  is  not  insufficient 
on  the  ground  that  as  the  weighing  is  done 
by  weighers,  it  was  impossible  for  the  ex- 
aminer to  have  "passed"  the  documents. 
Browne  v.  U.  S.  [C.  C.  A.]  145  P.  1.  Where 
th"  fi'-st  part  of  a  sentence  charges  a  con- 
spiracy to  defraud  and  another  part  begins 
"to  be  effected  in  the  following  manner,  that 
is  to  sa5^"  setting  forth  with  fullness  the 
necessa,ry  details,  the  entire  sentence  may 
be  construed  as  one  charge  rather  than  con- 
struing the  latter  part  as  a  videlicet.  Id. 
Subsequent  counts  in  an  indictment  are  not 
bad  because  alleging  overt  acts  without  re- 
peating the  presentment  as  to  conspiracy, 
but  containing  the  statement,  "The  grand 
jurors  do  further  present  that  in  further 
pursuance  of  said  unlawful  conspiracy  in  the 
first  count  of  this  indictment  mentioned  and 
described  and  to  effect  the  object'  thereof." 
etc.,  etc.,  although  omitting  the  words, 
"which  is  hereby  made  a  part  of  this  count." 
Id.  An  indictment  charging  defendants  with 
conspiring  in  New  York  county  to  defraud 
by  false  representations  a  person  in  Paris, 
and  that  one  of  the  defendants  from  said 
county  sent  fraudulent  cablegrams  and  mes- 
sages to  Paris  pursuant  to  such  conspiracy, 
charges  a  crime  committed  in  New  York 
county.  People  v.  Murray,  95  N.  Y.  S.  107; 
same  case  reported  as,  People  v.  Summer- 
field,  48  Misc.  2  42,  96  N.  Y.  S.  502.  An  in- 
dictment setting  forth  that  a  conspiracy  was 
formed    "to    the    end   that"    less    duty   should 


be  collected  by  the  government  than  was  le- 
gally due  to  it  sufficiently  charged  a  frau- 
dulent intent.  Browne  v.  U.  S.  [C.  C.  A.] 
145  P.  1.  In  indictment  for  conspiracy  to 
procure  money  from  a  corporation  by  a  frau- 
dulent action  sufficiently  negatives  the  claim 
that  the  complainant  in  the  action  at  law 
had  a  good  cause  of  action  by  denying  it  in 
the  manner  and  form  in  which  it  was  set 
forth  in  the  action  at  law.  State  v.  Bacon 
[R.  I.]  61  A.  653.  An  indictment  under  Ten- 
nessee Anti-Trust  Act  failing  to  state  terms 
of  the  agreement  or  conspiracy,  the  particu- 
lar article  affected,  and  how  it  affected  the 
same,  is  fatally  defective.  State  v.  With- 
erspoon,  115   Tenn.   138,  90   S.  W.   852. 

IiKiictnient  sufficient:  An  indictment 
charging  defendants  with  knowingly,  wick- 
edlj',  and  corruptly  conspiring  to  defraud 
the  United  States  out  of  certain  public  lands, 
and  then  setting  forth  overt  acts  but  not 
specifying  that  the  defendants  knew  the 
acts  to  be  based  on  false  and  fraudulent  en- 
tries of  land,  was  sufficient  against  a  gen- 
eral demurrer  as  informing  defendants  that 
they  are  charged  with  conspiracy  to  defraud 
and  with  certain  overt  acts  done  to  effect 
its  object.  United  States  v.  Mitchell,  141  F. 
666.  Indictment  charging  defendants  with  a 
conspiracy  to  defraud  the  United  States  out 
of  title  to  lands  by  means  of  false,  fraudu- 
lent, feigmed,  untrue,  and  illegal  entries,  fol- 
lowed by  charges  of  overt  acts,  is  sufficient. 
Olson  V.  U.  S.  [C.  C.  A.]  133  F.  849.  An  in- 
dictment charging  that  defendant  and  his 
confederates  with  force  and  arms,  being  per- 
sons of  evil  minds  and  dispositions,  unlaw- 
fully and  wickedly  did  conspire  to  make  an 
assault  with  wicked  intent  upon  the  body  of 
a  certain  pregnant  female  to  procure  an 
abortion,  held  sufficient.  Commonwealth  v. 
Haun,  27  Pa.  Super.  Ct.  33.  An  indictment 
which,  after  formally  accusing  defendants 
of  the  conspiracy  to  defraud,  states  that  de- 
fendants with  the  intention  to  defraud  did 
unlawfully  conspire  to  get  by  false  pretenses 
a  sum  of  money  from  prosecuting  witness, 
followed  by  allegations  of  particular  acts 
done  for  the  purpose  and  in  the  carrying  out 
of  the  conspiracy,  is  sufficient,  under  liberal 
rules  of  construction.  State  v.  Hillman 
[Wash.]  85  P.  63,  Indictment  for  obstruct- 
ing justice  charging  that  witnesses  were  in- 
duced to  "absent,  keep  and  secrete  them- 
selves out  of  and  away  from  the  jurisdiction 
of  the  criminal  court,"  etc.,  sufficient,  tho 
word  "jurisdiction"  here  being  synonymous 
with  "state."  Tedford  v.  People,  219  111.  23, 
76  N.  E.  60.  An  indictment  charging  that 
one  Prank  Cantwell  and  others  conspired  to 
induce  himself,  and  another,  being  witnesses, 
to  secrete  themselves,  thus  obstructing  the 
administration    of    justice,     is    sufllcient     as 
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Variance.^^ — Proof  tliat  a  customs  broker  as  intermediate  consignee  nominally 
paid  the  duties  on  imported  goods  is  not  inconsistent  with  an  indictment  charging 
the  ultimate  consignee  with  conspiracy  to  defraud  the  United  States  of  revenue.'^ 
Under  an  indictment  charging  a  conspiracy  for  the  benefit  of  all  the  defendants, 
proof  of  benefit  to  a  part  only  is  not  a  fatal  variance.^^ 

Evidence.^^ — A  conspiracy  may  be  proved  by  circumstantial  evidence.^  It  may 
be  proved  to  have  been  committed  on  any  day  prior  to  the  finding  of  the  bill  within 
the  period  of  limitations.-  In  order  to  show  fact  of  conspiracy  between  defendant 
and  another  it  is  not  necessary  that  the  other  be  joined  in  the  information.^  After 
the  formation  of  a  conspiracy,  tiie  acts  and  declarations  of  each  coconsiDirator,  dur- 
ing its  progress  in  furtherance  of  its  object,  are  admissible  in  evidence  against  all 
the  others.*  Generally,  the  fact  of  the  conspu-acy  must  first  be  established  by  a  prima 
facie  case,^  to  set  the  preceding  rule  in  operation,®  but  it  lies  within  the  discretion 
of  the  court  to  admit  the  acts  or  declarations  of  a  conspirator  in  evidence  before  suffi- 
cient proof  is  given  of  the  conspiracy.'^  In  that  case  a  prima  facie  showing  of  a  con- 
spiracy between  all  must  subsequently  be  made  before  such  evidence  will  be  permit- 
ted to  go  to  the  jury.®  Knowledge  that  the  object  of  conspiracy  is  unlawful  is  im- 
puted and  need  not  be  proven,  imder  an  indictment  for  a  statutory  conspiracy  to  vio- 
late a  penal  law  of  the  United  States.^  Evidence  of  how  a  general  paper  company 
executed  its  functions  is  material  under  an  indictment. charging  a  conspiracy  in  re- 
straint of  trade  among  its  several  constituents.^"  In  a  prosecution  for  conspiracy 
in  restraint  of  trade,  under  the  Anti-Trust  Act,  a  Avitness  cannot  claim  his  constitu- 
tional privilege  against  self-incrimination,  even  though  the  Congressional  Immimity 
Act  does  not  protect  him  against  prosecution  in  the  state  courts  for  the  offense  his 


showing  Cantvreirs  act  of  conspiracy  as  to 
the  other  person  secreted.  Id.  An  indict- 
ment charging  a  conspiracy  to  prevent,  hin- 
der, and  deter  persons  by  violence,  threats, 
and  intimidation  from  further  engaging  and 
continuing  in  a  business  specified,  charges  a 
conspiracy  to  do  an  act  unlawful  at  com- 
mon law  and  is  good.  State  v.  Duncan  [Vt.] 
Co  A.  225.  Indictment  held  well  drawn. 
Wilder  v.  U.  S.  [C.  C.  A.]  143  F.  433.  In- 
dictment held  not  repugnant.  Grunberg  v. 
r.  S.    [C.  C.  A.]   145   F.    81. 

m.     See    5    C.    L.    619. 

97.     Grunberg  v.  U.  S.  [C.  C.  A.]    145  F.   81. 

9S.  Conspiracy  to  defraud  United  States 
out  of  title  to  lands.  Olson  v.  U.  S.  [C.  C. 
A.]    133  F.   849. 

09.     See  5  C.  L.   619. 

t.  Tedford  v.  People,  219  111.  23,  76  N.  B. 
SO.  Evidence  examined  and  held  not  so  in- 
sufficient to  warrant  setting  aside  verdict 
and  judgment.  Id.  By  facts  and  circum- 
stances from  -which  it  may  be  inferred. 
State  V.  Sykes,  191  Mo.  62,  89  S.  TV.  851.  By 
shov/ing  the  declarations,  acts,  and  conduct 
of  the  conspirators.  Circumstantial  evidence 
usually  necessary  owing  to  difficulty  of 
showing  a  direct  agreement.  State  v.  Ryan 
[Or.]  82  P.  70S;  Chapline  v.  State  [Ark.]  95 
S.  W.  477.  Evidence  held  sufficient  to  .sus- 
tain verdict.     Id. 

2.  Indictment  found  June  15,  1905,  charg- 
ing conspiracy  on  April  18,  1904,  and  proof 
showed  defendants  entrance  in  conspiracy 
in  October,  1902,  not  barred  by  three  years' 
limitation  in  Rev.  St.  §  1004.  United  States 
v.    Francis,    144,   520. 

3.  State  V.  Sykes,  191  Mo.  62,  89  S.  W.  851. 

7  Curr.  Law  —  44, 


4.  Lawrence  v.  State  [Md.]  63  A.  96;  Smith 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  939, 
89  S.  W.  817;  State  v.  Ryan  [Or.]  82  P.  703; 
Chapline   v.    State    [Ar^-:.]    95    S.    "W.    477. 

5.  Lawrence  v.  State  [Md.]  63  A,  96; 
Chapline  v.   State   [Ark.]    95  S.   TV.    477. 

e.  Smith  V.  State  [Tex.  Cr.  App.]]  13  Tex. 
Ct.  Rep.  939,  89  S.  W.  817.  Conspiracy  to 
use  mails  for  fraudulent  purposes.  United 
States  V.  Francis,  144  F.  520.  Evidence  held 
admissible  under  above  rule.  Id.  Objections 
to  charge  not   sustained.     Id. 

7.  Acts  and  declarations  of  a  conspirator 
in  Portland  leading  to  a  meeting  of  prose- 
cutor and  the  other  conspirators  in  Salem 
and  the  execution  of  the  conspiracy.  State 
V.  Ryan  [Or.]  82  P.  703.  It  is  not  error  to 
admit  evidence  relevant  as  to  one  conspir- 
ator, though  not  as  to  others,  prior  to  the 
making  of  a  prima  facie  case  under  the  pro- 
viso that  such  evidence  should  not  affect  th« 
other  alleged  conspirators  unless  followed 
up  by  proof  of  their  connection  -with  the  al- 
leged conspiracy.  La-wrence  v.  State  [Md.] 
63  A.  96;  Chapline  v.  State  [Ark.]  95  S.  W. 
477. 

S.  Proof  of  snbsequent  meetings  and  acts 
implicating  all  conspirators  in  furtherance 
of  the  original  acts  and  statements  of  one 
conspirator.      State   v.    Ryan    [Or.]    82    P.   703. 

9.  Fraudulent  certification  of  check  on 
national  bank.  Chadwick  v.  U.  S.  [C.  C.  A.] 
141   F.    225. 

10.  Contempt  proceedings  for  refusing  to 
produce  books  and  papers  or  answering 
questions  thereto  in  a  prosecution  under  the 
Anti-Trust  Act  for  a  conspiracy  in  restraint 
of  trade.  Nelson  v.  U.  S..  201  U.  S.  92.  50 
Law.   Ed. . 
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evidence  may  disclose.^^  Under  an  indictment  for  a  conspiracy  to  defraud  one,  evi- 
dence is  not  admissible  to  show  a  conspiracy  to  defrand  another/-  nor  is  it  proper 
to  admit  the  remarks  of  a  conspirator  after  tlie  consmnmation  of  the  conspiracy 
charged  against  coconspirators,  even  though  they  were  admissible  against  the  party 
making  them.^^  On  attempts  to  show  by  circumstantial  evidence  the  existence  of  an 
unlawful  agreement  and  an  unlawful  motive,  both  may  be  rebutted  by  the  direct  de- 
nial of  the  party  accused.^*  The  motive  and  intent  of  each  of  the  principals  in  a 
conspiracy  to  commit  a  homicide  is  competent  endence.^^  Admissil)ility  ^^  and  suffi- 
ciency of  evidence  appears  in  the  notes. ^'^ 

Instructions  should  present  defendant's  theory  of  the  case.^® 


11.  Nelson  v.  U.  S.,  201  U.  S.  92,  50  Law. 
Ed. . 

12.  Testimony  offered  "to  prove  the  con- 
spiracy to  unload  stocks  on  the  people  here," 
in  an  action  for  conspiring  to  obtain  money 
from  plaintiff  by  sale  of  worthless  stock. 
Lawrence   v.   State    [Md.]    63  A.    96. 

13.  Lawrence  v.  State  [Md.]  63  A.  96.  Es- 
pecially when  admitted  unqualifiedly  under 
oli.iection  and  when  not  admissible  under 
either  count   of  an    indictment.      Id. 

14.  Conspiracy  to  make  fraudulent  en- 
tries of  land.  Olson  v.  U.  S.  [C.  C.  A.]  133 
F.    849. 

15.  Smith  V.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.    Rep.    939,    89   S.   W.    817. 

16.  Admissible:  Evidence  of  threats 
made  by  coconspirators  of  deceased  and 
communicated  to  accused  before  the  assault 
is  competent.  State  v.  Clifford  [W.  Va.]  52 
S.  E.  981.  Under  a  conspiracy  to  defraud  the 
United  States  out  of  a  large  tract  of  land, 
evidence  tending:  to  establish  other  related 
acts  of  the  same  character  done  at  or  about 
the  same  time  were  admissible  to  show  the 
motive  and  intent.  Olson  v.  U.  S.  [C.  C.  A.j 
133  F.  849.  Hence,  after  the  indictments 
w^ere  consolidated  and  evidence  had,  it  was 
not  prejudicial  to  defendant  to  dismiss  two 
of  them.  Id.  Evidence  of  importation  of 
merchandise  other  than  that  charged  in  the 
indictment  and  its  entry  at  the  custom 
house  at  an  undervaluation  held  to  relate 
entirely  to  intent  and  knowledge  of  parties 
charged  OGrunberg  v.  U.  S.  [C.  C.  A.]  145  F. 
81),  and  admissible  for  that  purpose  (Id.). 
Under  an  indictment  charging  defendants 
with  conspiracy  to  defraud  the  government 
of  revenue  by  false  invoices  "before  and  on 
July  30th,  1901,"  invoices  dated  after  July 
30'th  are  admissible  to  show  the  guilty 
knowledge  of  defendants.  Browne  v.  U.  S. 
[C.  C.  A.]  145  P.  1.  On  a  question  of  con- 
spiracy to  make  entries  of  land  for  benefit 
of  another,  evidence  as  to  value  of  land  is 
admissible  as  bearing  on  question  of  good 
faith.  Olson  v.  U.  S.  [C  C.  A.]  133  F.  849. 
Letters  tending  to  implicate  the  writer  in  a 
conspiracy  are  admissible,  though  never  ac- 
tually sent,  if  from  other  evidence  the  jury 
is  satisfied  that  a  conspiracy  exists  (Chad- 
wick  v.  U.  S.  [C.  C.  A.]  141  F.  225).  Evi- 
dence of  subpacker  and  superintendent  of 
packing  as  to  the  character,  number,  price, 
and  weight  of  goods  shipped,  as  far  as  lay 
within  their  personal  knowledge,  was  admis- 
sible.   Grunberg  V.  U.  S.    [C.  C.  A.]   145  F.   81. 


Under  an  indictment  charging  falsification 
of  weight  in  invoices  of  imported  goods,  cal- 
culation by  experts  based  on  samples  is  ad- 
missible. Browne  v.  U.  S.  [C.  C.  A.]  145  F.  1. 
Evidence  showing  receipt  of  numerous  false 
invoices  and  rendering  of  false  reports  by 
an  examiner,  it  was  proper  to  leave  question 
of  his  participation  in  the  conspiracy  to  the 
jury.  Id.  On  a  charge  of  conspiracy  to 
bribe,  evidence  of  a  witness  that  he  refused 
to  go  on  as  the  meeting  threatened  to  be- 
come a  corruption  meeting  held  admissible 
as  a  link  in  the  conspiracy.  Chapline  v. 
State    [Ark.]    95   S.   W.   477. 

Inadmissible:  In  an  action  for  conspiracy 
in  inducing  witnesses  in  a  burglary  case  to 
absent  themselves  from  state,  it  is  incompe- 
tent to  show  guilt  of  defendant  in  burglary 
charge.  Tedford  v.  People,  219  111.  23,  76 
N.  E.  60.  Evidence  as  to  what  has  be- 
come of  a  coconspirator  since  the  perpetra- 
tion of  the  crime  for  which  defendant  is 
tried  is  irrelevant  and  immaterial.  Evi- 
dence of  his  flight  and  that  he  has  not  bc^n 
heard  from.  State  v.  Sykes,  191  Mo.  62,  89 
S.  W.  851.  But  not  prejudicial  in  this  in- 
stance. Id.  Evidence  in  prosecution  for 
conspiracy  to  defraud  customs  laws  that  ex- 
amination of  goods  was  as  thorough  as  cus- 
tomary held  immaterial.  Grunberg  v.  U.  S. 
[C.  C.  A.]    145  F.   81. 

17.  Sufficient:  Evidence  of  conspiracy  to 
rape.  State  v.  Sykes,  191  Mo.  62,  89  S.  W. 
851.  Evidence  of  conspiracy  to  resist  exe- 
cution of  writ  of  possession  even  to  the  ex- 
tent of  killing.  Smith  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  939,  89  S.  W.  817. 
Evidence  that  alleged  coconspirators  knew 
of  and  participated  in  unlawful  transactions. 
United  States  v.  Scott,  139  F.  697.  Evidence 
that  employes  had  such  an  understanding 
and  agreement  with  their  employer  as  to 
amount  to  a  conspiracy.  Franklin  Union, 
No.  4,  V.  People,  220  111.  355.  77  N.  E.  176. 
Evidence,  although  circumstantial,  held  suf- 
ficient to  warrant  jury  in  finding  defendant 
guilty.  Olson  v.  U.  S.  [C.  C.  A.]  133  F.  849. 
Held  enough  in  the  record  to  charge  defend- 
ant with  knowledge  of  the  pending  conspir- 
acy and  its  purpose.  Smith  v.  State  [Tex. 
Cr.   App.]    13   Tex.   Ct.  Rep.    939,   89   S    W.   817. 

IS.  Requested  instruction  should  have 
been  given.  State  v.  Messner  [Wash.]  86  P. 
636.  An  instruction  that  if  a  conspiracy  as 
alleged  was  shown  between  any  two  of  the 
accused  all  the  defendants  are  to  be  found 
guilty  is  erroneous. 


Co>;sTAiiLE,  see  latest  topical  index. 
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CONSTITUTIONAIi    LAW. 


§  1.  Adoption  and  Amendment  of  Consti- 
tutions   (^(iOl). 

§   a.      Operative     Force     and     EflCect     (692). 

Self-executing  Provisions   (692). 

§   3.      Interpretation  and  E:xposition   (693). 

A.  When    Called    For    (693). 

B.  General  Rules  of  Interpretation   (695). 
§   4.     Executive,    Legislative,    and    Judicial 

Functions    (699). 

A.  Executive    Functions    (700). 

B.  Legislative    Functions    (701). 

C.  Judicial  Functions  (704). 

§  5.  Relative  Powers  of  Federal  and  State 
or    Other    Subordinate    Governments     (705). 

§   «.      Police  Power  in  General    (706). 

§  7.  Liberty  of  Contract  and  Right  of 
Property   (709). 

§  8.  Freedom  of  Speech  and  of  the  Press 
Cannot  be  Abridged,  Neither  Can  it  be  Abus- 
ed Without  Liability   (710). 

§   9.      Personal  and  Religious  Liberty   (710). 

§    10.      Equal    Protection   of  the   Law    (711). 

§  11.  Privileges  and  Immunities  of  Citi- 
r.eus    (714). 

§  13.  Grants  of  Special  Privileges  and  Im- 
munities; Class  Legislation    (715). 


§  13.  Laws  Impairing  the  Obligations  of 
Contracts    (718). 

§  14.  Retroactive  Legislation;  Vested 
Rights    (721). 

§  15.  Deprivation  W^ithout  Due  Process  of 
Law,  or  Contrary  to   Law  of  the   Land    (724). 

§  16.  Compensation  for  Taking  Property 
(733). 

§  17.  Right  to  Justice  and  Guaranty  of 
Remedies    (734). 

§    18.     Jury   Trials   Preserved    (735). 

§  19.  Regulation  of  Criminal  Procedure; 
Rights  Secured  to  Persons  Accused  of  Crime 
(735>. 

§   20.      Searches  and  Seizures  (737). 

§    21.      Suflfrage   and   Elections    (737). 

§  22.  Frame  and  Organization  of  Gov- 
ernment,  Courts,   Officers    (737). 

§   23.     Taxation  and  Fiscal  Affairs   (739). 

§  24.  Schools  and  Education;  School  Funds 
(743). 

§    25.      The  Enactment  of  Statutes   (743). 

§  26.  Miscellaneous  Provisions  Other  Than 
the    Foregoing     (744). 


Tliis  topic  treats  of  the  organic  law  of  the  nation  and  the  states  and  of  the  dis- 
tri])ution  of  power  between  tliem.  Several  of  the  clauses  which  relate  to  a  specific 
and  indivisible  subject-matter,  like  "Commerce,"^  "Jury/'^  £,n(j  "Eights  of  Persons 
Accused  of  Crime/'^  are  treated  in  topics  which  are  specifically  devoted  to  such 
subjects.* 

§  1.  Adoption  and  amendment  of  constitutions.^ — The  right  to  propose  amend- 
ments to  the  constitution  is  not  the  exercise  of  legislative  power,  but  exists  only  by. 
the  constitutional  grant  and  must  be  exercised  within  the  terms  thereof.*^  Whether 
a  constitutional  amendment  has  been  properly  adopted  is  a  judicial  question.'^  If 
an  amendment  is  adopted  by  the  requisite  popular  vote,®  failure  to  comply  with 
mere  formal  regulations  will  not  invalidate  it.^  A  constitutional  amendment  re- 
peals inconsistent  provisions.^"  The  prohibition  of  the  proposition  of  amendments 
to  more  than  one  article  of  the  Illinois  constitution,  at  the  same  session,  was  in- 
tended to  apply  to  express  amendments  only,"  and  does  not  prevent  implied  amend- 


1.  See    Commerce,    5    C.    L.    599. 

2.  See  Jury,   6  C.  L..  316. 

3.  4.  See  Criminal  Law,  5  C.  L.  883;  In- 
dictment and  Prosecution.  5  C.  L.  1790; 
Search  and  Seizure,  6  C.  L.  1437;  Witnesses, 
6  C.  L.  1975. 

5.  See  5  C.  L.  620. 

6.  City  of  Chicago  v.  Reeves,  220  III.  274, 
77    N.    E.    237. 

7.  The  determination  as  to  the  adoption  of 
a  constitutional  amendment,  in  the  house  of 
representatives  of  Arkansas,  as  provided  by 
lav-  (Kirby's  Dig.  §§  716,  717,  718,  2S52), 
does  not  constitute  a  determination  by  a 
specially  constituted  tribunal,  but  such  de- 
termination is  a  judicial  question  reviewable 
by  the  courts.  Rice  v.  Palmer  [Ark.]  96  S. 
W.  396. 

8.  Kirby's  Dig.  §  718,  with  reference  to 
the  adoption  of  a  constitutional  amendment, 
requires  a  vote  of  a  majority  of  the  electors 
voting    at    the    election,    and    not    merely    a 


majority  of  the  electors  voting  on  the  propo- 
sition. Rice  V.  Palmer  [Ark.]  96  S.  W.  .^96. 
Kirby's  Dig.  §§  716-718,  in  confining  the  evi- 
dence as  to  the  adoption  of  an  amendment 
to  the  constitution  by  a  majority  of  all  the 
electors  voting,  as  required  by  Const,  art.  19, 
§  22,  to  the  returns  for  governor  and  other 
executive  officers,  sent  to  the  speaker  of  tlie 
house  of  representatives,  is  rea.'^onable  and 
therefore  constitutional.  St.  Louis  S.  W. 
R.   Co.   v.  Kavanaugh    [Ark.]    96   S.   W.   409. 

9.  Where  a  proposed  amendment  receives 
the  requisite  vote  in  each  house  and  is  sub- 
mitted to  the  people  and  receives  a  majority 
vote,  it  becomes  a  part  of  the  organic  law, 
notwithstanding  a  failure  to  enter  the  same 
at  length  on  the  journals.  West  v.  State 
[Fla.]   39  So.  412. 

10.  City  of  Chicago  v.  Reeves,  220  111. 
274,  77  N.  E.  237. 

11.  Const,  art.  14,  §  2.  Citv  of  Chicago 
V.  Reeves,  220  111.  274,  77  N,  E.  237. 
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ments  or  changes  Avliich  are  necessarily  worked  in  other  articles  hy  express  amend- 
ments of  a  particular  amendment.^  ^ 

§  2.  Operative  force  and  effect}^ — Constitutions,  like  statutes,  operate  pros- 
pectively onl}-,  unless  there  is  a  clearly  expressed  intention  otherwise.^*  Statutes 
existing  when  a  constitution  is  adopted,  inconsistent  with  its  provisions,  are  nuUiiied 
by  the  constitution;^^  but  imder  the  provisions  of  the  Idaho  constitution,  all  exist- 
ing laws,  not  repugnant  thereto,  were  continued  in  force,^^'  and  the  existing  city 
governments,  under  special  charters,  were  not  abolished,  but  were  continued.^^ 

Self -executing  p-ovisions}^ — Constitutional  provisions  are  self-executing  when 
there  is  a  manifest  intention  that  they  should  go  into  immediate  effect,  and  no  an- 
cillarv  legislation  is  necessary  to  the  enjoyment  of  a  right  or  the  enforcement  of  a- 
duty  "^given."  In  the  case  of  provisions  not  self -executing  there  is  always  some 
indication  that  something  is  left  for  the  legislature  to  do,  or  there  is  something  in 
the  nature  of  the  provision  that  renders  such  legislation  neccssar}-,-*'  but  a  constitu- 


12.  All  the  provisions  of  the  amendment 
of  1904  to  Const,  art.  4,  known  as  §  34.  were 
germane  to  the  general  purpose,  the  estab- 
lishment of  local  municipal  government  in 
Chicago,  and  not  violative  of  Const,  art,  14, 
§  2.  City  of  Chicago  v.  Reeves,  220  111.  274, 
77  N.   E.    237. 

13.  See   5   C.  L.   620. 

14.  Swift  &  Co.  V.  Newport  News  [va.] 
52  S.  E.  S21.  The  amendment  now  designated 
as  article  17,  making  the  judge  of  probate's 
term  of  office  4  years,  is  not  retroactive,  and 
terms  existing  at  or  before  its  adoption  are 
not  restricted  or  abolished  by  it.  State  v. 
Pattison    [Ohio]    76   N.    E.    946. 


Newport    News    [Va.] 
2.     Butler  v.  Lewis- 
Butler  V.  Lewiston 


l.-.     Swift    &    Co. 
^2  S.  E.  S21. 

16.  Const,   art.    21,    § 
ton   [Idaho]    83  P.  234. 

17.  Const,  art.  12,  §  1. 
[Idaho]    83  P.  234. 

18.  See  5  C.  L.  fi^O-  ,     .„    e 

19.  Taylor  v.  Hutchinson  [Ala.]  40  So. 
108.  The  constitution,  with  regard  to  declar- 
ing what  property  is  liable  for  taxation,  is 
self-executing.  Georgia  R.  &  Banking  Co. 
v    Wright.  124  Ga.   5S6.  53  S.  E.   251. 

'Self-exeeutiiis:  Const.  §  250,  giving  a 
preference  to  holders  of  bank  notes  and  de- 
positors who  have  not  stipulated  for  interest, 
in  case  of  a  bank's  insolvency.  Taylor  v. 
Hutchinson  [Ala.]  40  So.  lOS.  Const.  Kan. 
art.  12,  §  2,  providing  that  dues  from  cor- 
porations shall  be  secured  by  the  individual 
liability  of  stockholders  to  an  amount  equal 
to  their  stock.  Harrison  v.  Remington  Paper 
Co  [C.  C.  A.]  140  P.  385.  The  amendment 
of  Const,  art.  2,  §  28,  adopted  Nov.  8,  1900, 
authorizing  a  verdict  by  9  jurors,  was  self- 
executing  and  went  into  effect  on  the  official 
canvass  of  the  vote.  Kelly-Goodfellow  Shoe 
Co  V  Sally,  114  Mo.  App.  222.  89  S.  W.  889. 
Const,  art  8,  §  117  (Va.  Code  1904,  p. 
ccxxxviii),  requiring  the  enactment  of  gen- 
eial  laws  for  municipal  organization 
and  prohibiting  special  laws  therefor, 
etc  is  self-executing  so  far  as  it 
prohibits  special  legislation  and  amends 
existing  municipal  charters.  Campbell 
V  Bryant,  104  Va.  509,  52  S.  E.  638. 
Const  §  164,  providing  that  before 
granting  a  franchise  to  use  city  streets 
for  a  term  of  years  the  municipality  shall 
first   advertise    and    receive    bids   therefor,    is 


self-executing  and  required  no  ordinance  of 
the  council  to  make  it  obligatory.  Merchant's 
Police  &  District  Tel.  Co.  v.  Citizens'  Tel. 
Co.  [Ky.]  93  S.  W.  642.  Hence,  a  franchise 
giaiited  to  a  telegraph  company  without 
limit  as  to  term,  for  the  purpose  of  avoid- 
ing Const.  §  164,  was  void.  Id.  A  constitu- 
tional provision  giving  the  legislature  full 
power  to  correct  abuses  and  prevent  unjust 
discriminations  and  excessive  charges,  so 
far  as  it  expressed  a  power  of  the  legislature, 
went  into  effect  as  soon  as  adopted,  and  con- 
tracts subsequently  made  w^ere  subject  to  the 
possibility  of  its  exercise.  Const.  Fla.  art. 
16,  §  30;  Act  app.  May  31,  1901,  c.  5070.  Tam- 
pa V/aterworks  Co.  v.  Tampa,  199  U.  S.  241, 
50  Law.  Ed.  — .  While  the  appellate  juris- 
diction of  courts  is  granted  by  the  consti- 
tution, the  right  of  appeal  is  a  mere  legis- 
lative creation,  hence  the  appellate  power 
of  courts  must  remain  in  abeyance,  except 
so  far  as  it  has  been,  or  shall  be,  given 
vitality  by  legislative  authority.  State  v. 
Chittenden   [Wis.]    107   N.   W.   500. 

20.  Taylor  v.  Hutchinson  [Ala.]  40  So. 
108. 

Not  seH-exccntlns :  Const,  art.  9.  §  8,  pro- 
viding that  the  general  assembly  may  pro- 
vide for  township  organization  by  general 
law,  under  which  a  countv  mav  organize 
when  a  majority  of  the  voters  thereof  may 
so  determine,  is  not  self-executing,  but  re- 
ciuires  legislation  to  put  it  in  operation.  State 
V.  Gibson  [Mo.]  94  S.  W.  513.  Const,  art. 
12,  §  17,  providing  that  every  railroad  com- 
pany may  "intersect,  connect  with  or  cross 
any  other  railroad,"  is  not  self-executing 
in  the  sense  that  a  company  may  cross  the 
tracks  of  another  without  regard  to  the 
power  granted  in  its  articles  of  incorpora- 
tion. Boca  &  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.  [Cal.  App.]  84  P.  298.  Const,  art.  15, 
§  14,  giving  the  right  to  maintain  telephone 
lines  and  enjoining  the  legislature  to  enact 
regulations  to  give  effect  to  the  section,  is 
not  self-executing  and  the  placing  of  tele- 
phones in  the  highway,  in  tlie  absence  of 
legislation  permitting  it,  is  an  obstruction. 
State  V.  Helena  [Mont.]  85  P.  744.  Legisla- 
tion on  the  subject  must  be  general  so  as 
to  give  effect  to  the  constitutional  grant. 
Id.  Hence,  Sess.  Laws  1905.  p.  122,  c.  55, 
is  invalid  as  it  provides  for  the  maintenance 
of  telephone  lines  only  outside  of  incorporat- 
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tional  provision  should  never  be  construed  as  dependent  for  its  efficacy  and  opera- 
tion upon  legislative  will,  though  legislation  may  be  desirable  and  valuable  to  define 
a  right  and  aid  in  its  enforcement^^ 

§  3.  Interpretation  and  exposition.  A.  When  called  for.^ — Courts  refuse  to 
pass  on  the  constitutionality  of  a  statute  unless  absolutely  necessary  to  a  decision  of 
the  case/3  or  when  the  case  can  be  decided  on  other  grounds  j^*  and  they  will  not 
pass  upon  the  constitutionality  of  a  statute  that  has  been  repealed  and  under  wliich 
nothing  was  accomplished/^  nor  will  the  constitutionality  of  an  act  be  determined 
in  advance  of  any  operation  under  it/^  but  a  decision  sustaining  the  validity  of  an 
assessment  of  a  drainage  tax  necessarily  involves  the  constitutionality  of  the  stat- 
ute authorizing  it."  The  statute  of  another  state  will  not  be  declared  unconstitu- 
tional, in  the  absence  of  any  such  construction  by  the  courts  of  that  state,  where 
there  is  no  question  of  public  policy  or  general  right  involved,  imless  the  court  is 
forced  to  such  oonclusion.^*  The  validity  of  a  statute  cannot  be  questioned  by  one 
to  whom  it  has  no  application,^®  or  who  is  not  injured  by  it,^*  or  is  holding  office 
under  it,^^  or  has  voluntarily  complied  with  it,^^  or  has  invoked  its  provisions  ;^^ 
and  where  the  alleged  unconstitutional  provisions  of  a  penal  statute  are  not  so  con- 
nected with  the  others  as  to  render  the  whole  invalid,  and  the  party  prosecuted  has 
not  been  affected  by  such  provisions,  he  cannot  question  their  constitutionality.^* 


ed  cities  and  makes  no  provision  for  the  con- 
duot  of  the  business  in  cities  (Id.),  and 
Pol.  Code  §  4800,  subd.  43,  as  amd.  by  Sess. 
Laws  1897,  p.  203,  empowering  city  councils 
to  regulate  the  erection  of  poles  and  the 
stringing  of  wires  within  city  lim.its,  does 
not  remedy  the  defect  (Id.),  but  after  the 
legislature  has  complied  -^vith  Const,  art.  15, 
§  14,  in  making  reasonable  regulations  to 
give  effect  to  the  section,  it  may  then  auth- 
orize cities  to  make  such  reasonable  rules 
for  the  regulation  of  the  business  as  may 
be    necessary    (Id.). 

21.  Swift  &  Co.  V.  Newport  News  [Va.] 
52  S.  E.  821. 

23.     See    5  C.  L.    621. 

23.  Mills  Novelty  Co.  v.  Dunbar  [Idaho] 
83  P.  932. 

24.  Martin  v.  State  [Ark.]   96  S.  W.  372. 

25.  Doss  V.  Mermentau  Levee  Com'rs  [La.] 
41  So.  720. 

26.  The  validity  of  Laws  1905,  p.  1550,  c. 
631,  designating  the  board  of  estimate  and 
apportionment  as  the  local  authority  to 
consent  to  the  construction  of  railways  In 
streets,  and  making  certain  provisions  con- 
flicting with  the  charter  of  Greater  New  York 
passed  contemporaneously  therewith,  could 
only  be  determined  after  a  consent  or  re- 
fusal had  been  made  and  not  in  a  suit  to 
restrain  the  board  from  acting  on  applica- 
tions. Wilcox  V,  McClellan,  110  App.  Div. 
378,   97  N.  T.   S.   311. 

27.  Cheney  v.  Beverly,  188  Mass.  81,  74 
N.   E.    306. 

28.  McDowell  v.  Lindsay,  213  Pa.  591,  63 
A.  130. 

29.  An  officer  not  subject  to  the  civil  serv- 
ice act  (Laws  1905,  p.  570,  c.  363)  cannot 
question  the  constitutionality  thereof,  he  not 
being  affected  by  its  enforcement.  State  v. 
Sparling    [Wis.]    107   N.   W.    1040. 

30.  A  person  not  convicted  of  violating 
the  liquor  laws  by  the  sale  of  either  cider 
or  wines  could  not  question  the  validity  of 


the  license  act  of  1902,  under  which  he  was 
convicted,  on  the  ground  of  its  discrimina- 
tions as  to  those  liquors.  State  v.  Barr  [Vt.] 
62   A.  43. 

31.  An  Inspector  appointed  pursuant  to 
Act  Mar.  6,  1903  (Laws  1903,  p.  166),  amend- 
ing act  Feb.  26,  1895,  providing  for  a  bounty 
for  killing  stock-destroying  animals,  could 
not  object  that  requiring  district  judges  to 
appoint  Inspectors  was  imposing  nonjudicial 
duties  upon  them.  In  re  Terrett  [Mont.] 
86  P.   266, 

32.  An  appellant  who  flies  his  bill  of  ex- 
ceptions separately  from  the  transcript  of 
evidence  prepared  by  the  stenographer,  un- 
der Laws  1905,  p.  219,  c.  112,  cannot  raise  the 
question  of  the  constitutionality  of  the  act 
In  respect  to  that  matter.  Routledge  v. 
Rambler  Automobile  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  386,  95  S.  W.  749,  A  concrete 
question  as  to  the  constitutionality  of  the 
provision  in  thait  act,  regarding  the  ste- 
nographers' transcript  being  made  In  certain 
cases  the  only  statement  of  facts  that  can  be 
sent  up,  was  not  presented  where  appellant 
had  a  statement  prepared  as  formerly.     Id. 

33.  Where  a  city  treated  a  statute  as 
valid,  and  under  its  provisions  profited  by  the 
deduction  of  benefits  from  a  property  owner's 
damages  suffered  by  the  regrading  of  a 
street,  the  city  could  not  question  the  con- 
stitutionality of  the  statutq  later  in  the  pro- 
ceedings. Smith  V.  Seattle.  41  Wash.  60,  82 
P,  1098.  A  corporation  availing  Itself  of  the 
special  privileges  conferred  by  the  law  of 
eminent  domain  is  estopped  from  questioning 
the  constitutionality  of  such  parts  of  the  law 
as  impose  special  burdens  upon  It.  Wiler  v. 
Logan  Natural  Gas  &  Fuel  Co.,  6  Ohio  C.  C. 
(N.  S.)  206. 

34.  The  search  and  seizure  clauses  of  Acts 
1902,  p.  92,  No.  90.  in  connection  with  prose- 
cutions for  illegal  sales  of  liquor,  could  not 
be  questioned  by  one  not  affected  by  them, 
they  not  being  so  connected  with  the  other 
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Since  the  revocation  of  a  liquor  license  is  not  a  punishment  within  the  meaning  of 
the  law,  and  the  right  to  sell  liquor  is  not  a  per^^onal  or  property  right,  a  liquor 
seller  cannot  question  the  constitutionality  of  an  act,  as  local  or  special  legislation, 
authorizing  the  revocation  of  a  license  for  violation  of  the  liquor  lavvs.^^  A  foreign 
corporation,  in  quo  warranto  proceedings,  cannot  urge  the  unconstitutionality  of  a 
st^tute  which  provides  that  a  corporation  failing  to  pay  its  license  tax  shall  forfeit 
its  right  to  do  business  in  the  state  until  the  tax  is  paid.^*^  A  person  charged  with 
violation  of  an  ordinance  prohibiting  the  business  of  barbering  oq  Sunday  could 
not  attack  its  constitutionality  as  class  legislation,  when  by  violating  its  provisions 
he  also  violated  the  law  of  the  state  f^  but  a  wholesale  grocer  residing  in  the  state, 
engaged  in  purchasing  and  selling  goods  in  that  and  other  states,  can  attack  the 
validity  of  the  act  to  prevent  the  adulteration,  etc.,  of  foods,"®  and  one  who  failed 
to  challenge  the  array  of  the  grand  jury  that  indicted  him  may  nevertheless  move 
to  quash  the  indictment  on  the  ground  of  discrimination  against  his  race  in  the 
formation  of  the  jury.^**  An  agreement  between  gas  companies  to  fix  the  price  of 
gas,  in  \nolation  of  the  Illinois  anti-trust  law,  does  not,  after  they  cease  to  act  under 
it,  defeat  their  right  to  claim  due  process  of  law  under  the  fourteenth  amendment  as 
against  an  ordinance  fixing  rates  so  low  as  to  take  private  property  for  public  use 
without  compensation.*" 

One  who  asserts  the  unconstitutionality  of  a  statute  must  point  cut  some  specific 
provision  of  the  constitution  which  prohibits  it,  either  expressly  or  by  implication,*^ 
and  show  how  it  has  been  violated.*^  When  a  certain  section  of  a  statute  is  charged 
in  a  bill  to  be  unconstitutional  on  specified  grounds,  if  such  section  is  not  found 
subject  to  the  objection,  the  constitutionality  of  another  section  to  which  the  ob- 
jection might  have  applied  is  not  presented.*^  The  constitutionality  of  a  statute 
defining  the  duty  sought  to  be  enforced  may  be  raised  by  defendants  in  mandamus,** 
but  the  constitutionality  of  the  law  organizing  the  State  Agricultural  Society  of 
Minnesota  is  not  open  to  attack  in  a  private  action  for  damages,*^ 


provisions  of  the  act  as  to  render  the  whole 
invalid.  State  v.  Paige  [Vt.]  62  A.  1017.  One 
who  has  never  received  a  license  to  practice 
dentistry,  as  required  by  Act  July  1,  1905 
(Laws  1905,  p.  319),  cannot  raise  the  ques- 
tion of  the  constitutionality  of  §  7  (p.  321), 
when  its  alleged  unconstitutionality  would 
not  affect  the  rest  of  the  act.  Kettles  v. 
People  [111.]  77  N.  E.  472.  The  objection 
that  due  process  of  law  is  not  afforded  an 
owner  of  property  used  for  gaming  pur- 
poses, under  Ohio  Rev.  St.  §  4  275,  making 
such  property  subject  to  a  judgment  for 
money  lost  there,  cannot  be  raised  by  the 
owner.  Marvin  v.  Trout,  199  U.  S.  212,  50 
Law.   Ed. . 

35,  Rev.  St.  1899,  §  3021.  State  v.  See- 
bold,  192  Mo.  720,  91  S.  W.  49^ 

30.  Alleged  invalidity  of  Sess.  Laws  1902, 
p.  73,  c.  3,  §  65,  under  Const,  art.  2,  §  6,  pro- 
viding that  courts  of  justice  shall  be  open 
to  every  person  and  a  speedy  remedy  afforded 
for  every  injury.  American  Smelting  &  Re- 
fining Co.  v.  People   [Colo.]    82  P.  531. 

37.  Mills'  Ann.  St.  §  1370,  and  Laws  1893, 
p.  125,  c.  73.  McClelland  v.  Denver  [Colo.] 
86  P.  126. 

38.  Laws  1905,  p.  161,  c.  114.  Jewett  Bros. 
V.  Smail  [S.  D.]   105  N.  W.  738. 


39.  Thomas  V.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  535,  95  S.  W.  1069. 

40.  Peoria  Gas  &  Elec.  Co.  v.  Peoria,  200 
U.   S.  4  8,   50  Law.  Ed. . 

41.  Prudential  Ins.  Co.  v.  Hummer    [Colo.] 

84  P.  61;  Ex  parte  AUi.son  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  409,  90  S.  W.  492.  Sess.  Laws 
1899,  p.  171,  c.  91,  authorizing  county  judges 
to  exchange  duties,  is  not  unconstitutional 
because  Const,  art.  6,  §  12,  expressly  provides 
that  district  court  judges  may  do  so,  but  § 
22  grants  no  such  privilege  to  county  judges. 
Prudential  Ins.  Co.  v.  Hummer  [Colo.]  84  P. 
61. 

42.  One  who  questions  the  sufficiency  of 
the  vote  on  the  passage  of  a  bill  must  show 
by  the  legislative  journals  noncompliance 
with  the  requirements  of  Const,  art.  5,  §  22. 
Anderson   v.   Grand   Valley  Irr.   Dist.    [Colo.] 

85  P.  313.  He  must  present  proper  journal 
evidence  of  the  facts  upon  which  he  relies 
and  the  court  will  not  consider  the  admis- 
sions of  parties  or  stipulations  of  counsel  as 
to  the  contents  of  such  journals  to  impeach 
the  validity   of  an  act.     Id. 

43.  Roberts  v.  Evanston,  218  111.  296,  75  N. 
E.   923. 

44.  Hindman   v.    Boyd    [Wash.]    84    P.    609. 

45.  Berman  v.  Cosgrove,  95  Minn.  353,  104 
N.   W.    534. 
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(§3)  B.  General  rules  of  interpretation.  Constitutions.'^^ — ^The  established 
rules  of  construction  applicable  to  statutes  also  apply  to  constitutions.*^  Their 
words  must  be  regarded  as  being  used  in  their  natural  sense,**  unless  the  subject  indi- 
cates or  the  text  suggests  that  they  have  been  used  in  a  technical  sense,*^  but  less  re- 
gard is  to  be  paid  to  the  words  used  than  to  the  policy  which  dictated  the  section  of 
the  constitution.^'*  All  parts  relating  to  the  same  subject  must  be  construed  to- 
gether, and  every  part,  if  possible,  rendered  effective,^^  and  effect  is  to  be  given  to 
the  policy  established  by  the  constitution.^*  Where  the  constitution  schedules  pow- 
ers, giving  or  taking  away,  it  must  be  presumed  to  have  scheduled  all,  and  it  only 
must  be  looked  to,  with  its  necessary  implications,  for  the  limit  of  authority  or 
restriction.^^  While  the  proceedings  of  a  constitutional  conTention  are  sometimes 
resorted  to  by  the  courts  in  order  to  find  reasons  for  a  particular  action  of  the  con- 
vention,^* they  are  not  resorted  to  for  the  purpose  of  construing  away  any  express 
language  of  the  constitution,  or  even  for  the  purpose  of  construing  what  may  be 
doubtful.^^  In  construing  an  amendment  to  the  constitution  it  is  proper  to  con- 
sider the  circumstances  which  led  to  its  adoption.^®  In  case  of  any  fair  doubt  as 
to  the  constitutionality  of  a  statute,  a  practical  construction  given  it  by  the  de- 
partments of  the  state  government,  including  its  legal  department,^''  and  especially 
a  legislative  construction  long  acquiesced  in,  is  entitled  to  great  ■v\-eight,^^  but  the 
practice  of  state  officials  is  not  binding  upon  the  courts  as  a  construction  of  a  con- 
stitutional provision.^^ 

Federal  courts  usually  follow  the  state  courts'  interpretation  of  the  state  con- 
stitution,^* and  it  is  decisive  in  the  absence  of  any  question  of  general  or  commer- 


46.  See    5   C.    L.    622. 

47.  State  V.  Bryan  [F'la.]  39  So.  929. 

48.  Davenport  v.  Elrod  [S.  D.]  107  N.  "W. 
S33;  Swift  &  Co.  v.  Newport  News  [Va.]  52 
S.  E.  821.  Const,  art.  17,  §  3,  providing  tliat 
lands  "suitable  for  cultivation"  shall  be 
granted  only  to  actual  settlers,  applies  to 
land  originally  unfit  for  cultivation,  but 
Which  were  fit  for  cultivation  at  the  time  of 
purchase.  Boggs  v.  Ganeard  [Cal.]  84  P. 
195.  A  constitutional  provision  (§  222),  em- 
powering the  legislature  to  pass  general 
"laws"  authorizing  municipalities  to  issue 
bonds,  does  not  require  the  passage  of  more 
than  one  law  to  fully  confer  the  authority. 
Blakey  v.  City  Council  of  Montgomery  [Ala.] 
39   So.   745. 

49.  Davenport  v.  Elrod  [9.  D.]  107  N.  W. 
S33;  Swift  &  Co.  v.  Newport  News  [Va.]  52 
S.  E.  821.  The  term  "taken"  is  used  in  the 
Louisiana  constitutions  of  1879  and  1898  in 
the  sense  of  "expropriation."  and  that  is  its 
proper  signification  in  eminent  domain  leg- 
islation. Amet  V.  Texas  &  P.  R.  Co.  [La.] 
41    So.    721. 

.■;o,  51.     State  V.  Bryan  [Fla.]  39  So.  929. 
.■>2.     Swift    &    Co.    V.    Newport   News    [Va.] 
52  S.  E.  821. 


ei. 


.'S.     state  v.  Henry   [Miss.]    40  So.  152. 
54,    55.     Starne    v.    People    [111.]    78    N. 


E. 


56.  State    V.    Bryan    [Fla.]    39    So.    929. 

57.  State  V.  Evans  [Minn.]  108  N.  W.  958; 
State  V.  Bryan  [Fla.]  39  So  929.  The  opin- 
ions of  the  oflficers  of  the  legislative  and  ex- 
ecutive departments,  upon  the  proper  in- 
terpretation of  the  laws  relating  to  their  de- 
partments, while  not  controlling-  upon  the 
courts,   are   entitled   to   great   deference   and 


consideration  (Buster  v.  Wright  [C.  C.  A.J 
135  F.  947),  and  should  not  be  disregarded  or 
overruled,  unless  it  clearly  appears  that  they 
are   erroneous    (Id.). 

58.  Wallace  v.  Board  of  Equalization  [Or.] 
86  P.  365;  Victoria  Lumber  Co.  v.  Rives  [La.] 
40  So.  382;  State  v.  New  Orleans  R.  &  Light 
Co.  [La.]  40  So.  597.  A  practical  construction 
of  a  constitutional  provision  by  the  legis- 
lature, acquiesced  in  by  the  courts  and  the 
profession  generally  for  many  years,  should 
not  be  departed  from  but  accepted  as  correct 
beyond  question.  State  v.  Stimpson  [Vt.] 
62   A.    14. 

59.  The  practice  of  the  officials  of  the 
state  prison  in  permitting  contracts  to  be  let 
for  the  manufacture  of  brooms  and  whisks 
in  the  prison  is  not  binding  on  the  courts 
as  a  contemporaneous  and  practical  con- 
struction of  Const,  art.  18,  §  3,  prohibiting 
the  teaching  of  mechanical  trades  in  the 
prison.  Manthey  v.  Vincent  [Mich.]  13  Det. 
Leg.   N.   465,   108   N.   W.   667. 

60.  Powers  v.  Detroit,  etc.,  R.  Co.,   201  U. 

S.    543,    50    Law.    Ed. ;   Jack    v.    State    of 

Kansas,     199    U.    S.     372,    50    Law.    Ed. ; 

Michigan    Cent.    R.    Co.    v.    Powers    201    U.    S. 

245,     50     Law.     Ed. .      Questions     of     state 

constitutional  law  are,  in  a  very  important 
sense,  peculiarly  local,  and  in  every  jurisdic- 
tion the  court  of  last  resort  must  decide  for 
itself  the  meaning  of  the  constitution  under 
which  it  exists  and  the  validity  of  laws  en- 
acted by  the  legislative  branch  of  the  gov- 
ernment. Wright  v.  Cunningham,  115  Tenn. 
445.  91  S.  W.  293.  The  decision  of  a  state 
court  that  a  tax  is  uniform  ■within  the  mean- 
ing of  the  state  constitution  is  not  open  to 
review  upon  writ  of  error  from  the  supreme 
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cial  law  or  of  right  under  the  Federal  constitution;®^  but  the  decision  of  the  supreme 
court  of  a  state  that  a  prisoner  is  not  held  in  violation  of  individual  rights  g-uaranteed 
by  the  Federal  constitution  is  not  conclusive  upon  a  Federal  court/^  and  the  supreme 
court  of  the  United  States  will  determine  for  itself  whether  a  contract  exists,  when 
it  is  claimed  that  state  legislation  impairs  the  obligation  of  one,  notwithstanding 
the  fact  that  the  state  court  rests  its  conclusion  of  the  nonexistence  of  the  contract 
upon  a  construction  of  the  state  constitution  and  laws.®*  The  state  courts  are  bound 
to  follow  the  supreme  court  of  the  United  States  in  the  interpretation  of  tlie  Federal 
constitution.®* 

Statutes  vidlative  of  the  constitution^^  are  unenforceable®®  and  can  be  the  basis 
of  no  rights;®'^  but  where  rights  under  an  unconstitutional  law  cannot  be  enforced, 
equity  will  endeavor  to  restore  everybody  to  his  rights  and  his  former  status  quo  ;®^ 
and  a  court  of  equity  can  restrain  the  enforcement  of  an  unconstitutional  statute 
to  avoid  a  multiplicity  of  suits  and  because  the  plaintiff  has  no  adequate  remedy 
at  law,®®  but  the  legislature  has  no  power  to  declare  that  things  done  and  created 
under  unconstitutional  acts  "shall  continue  to  be  and  remain  recognized  and  re- 
garded as  legal."^**  A  statute  will  not  be  declared  unconstitutional  unless  in  plain 
violation  of  some  provision  of  the  constitution,'^^  and  such  conflict  with  the  constitu- 
tion will  not  be  implied.'^^  The  courts  cannot  inquire  into  the  wisdom"*  or  policy'^'* 
of  a  law,  or  the  motives  of  the  legislature,^^  they  being  bound  to  assume  that  the 
legislature  acted  in  good  faith  in  enacting  a  statute.^® 

Every  presumption  favors  the  validity  of  a  statute^''^  a  reasonable  doubt  as  to 


court  of  the  United  States  to  the  state  court. 
Armour   Packing  Co.   v.   Lacy,   200   U.   S.   226, 

60    Law.    Ed. .     The    decision    of    a    state 

court,  construing'  a  state  -statute  so  as  to 
remove  any  question  of  its  repugnancy  to 
the  Federal  constitution,  cannot  be  reviewed 
by  the  United  States  supreme  court  on  writ 
of  error  to  the  state  court.  Tampa  Water- 
works Co.  V.  Tampa,   199   U.   S.   241,    50   Law. 

Ed. .     A    Federal    court    cannot    Inquire 

into  the  legality  of  the  detention  of  a  state 
prisoner,  on  habeas  corpus,  on  the  ground 
that  it  is  In  violation  of  the  state  constitu- 
tion. Ex  parte  Brown,  140  F.  461.  The  fact 
that  a  person  convicted  and  sentenced  in  a 
state  court  was  not  given  a  jury  trial  and 
was  not  entitled  to  one  under  the  state 
statute  will  not  entitle  him  to  a  discharge 
on  habeas  corpus  by  a  Federal  court,  on  the 
ground  that  his  conviction  was  without  due 
process   of  law.     Id. 

61.  Harrison  v.  Remington  Paper  Co.  [C. 
C.   A.]    140   F.  385. 

62.  Brown  v.  Urquhart,  139  F.  846. 

63.  Attorney  General  v.  Lowrey,  199  U.  S. 
233,    50   Law.    Ed. . 

64.  State  V.  Cudahy  Packing  Co.  [Mont.] 
82  P.  833. 

65.  See  5  C.  L.   623. 

66.  Swift  &  Co.  V.  Newport  News  [Va.] 
52  S.  E.  821.  An  unconstitutional  statute 
purporting  to  incorporate  a  town  is  absolute- 
ly inoperative.  Campbell  v.  Bryant,  104  Va. 
509,  52  S.  E.  638.  An  unconstitutional  act  of 
the  legislature  is  not  a  sufficient  basis  for  a 
corporation  de  facto.  Huber  v.  Martin 
[Wis.]    105  N.  W.  1031. 

67.  Town  authorities  connot  levy  or  col- 
lect taxes  under  an  unconstitutional  act  pur- 
porting to  Incorporate  a  town.  Campbell  v. 
Bryant,  104  Va,  509,  52  S.  E.  638. 


68.  Venable  v.  Schafer,  7  Ohio  C.  C.  (N. 
S.)    337. 

69.  Jewett  Bros,  v.  Small  [S.  D.]  105  N. 
W.  738. 

70.  Rev.  St.  1892,  §  3891,  and  §§  3891, 
3928,  as  amd.  and  supplemented  by  Act  pass- 
ed Apr.  25,  1904  (97  Ohio  Laws,  p.  334),  are 
void  so  far  as  they  attempt  to  validate  school 
districts  created  under  special  acts.  Bart- 
lett   v.   State    [Ohio]    75  N.    E.    939. 

71.  Brady  v.  Mattern,  125  Iowa,  158,  100 
N.  W.  358;  Stillwell  v.  Jackson  [Ark.]  93 
S.  W.  71;  State  v.  Bryan  [Fla.]  39  So.  929; 
Harvey  Coal  &  Coke  Co.  v.  Dillon  [W.  Va.] 
53  S.  E.  928;  McGuire  v,  Chicago,  etc.,  R. 
Co.  [Iowa]  108  N.  W.  902;  Brown  v.  Tharpe 
[S.  C]  54  S.  E.  363.  Code  1892,  §  1604,  mak- 
ing it  a  misdemeanor  to  act  as  agent  of 
either  party  in  effecting  an  unlawful  sale  of 
liquor  in  any  territory  where  prohibited, 
does  not  violate  any  provision  of  the  con- 
stitution. Hart  V.  State  [Miss.]  39  So.  523. 
Code  Civ.  Proc.  §  204,  for  the  selection  of 
jurors  in  counties  of  100,000  population  and 
over,  does  not  contravene  Const,  art.  4.  § 
25,  prohibiting  special  laws  regulating 
courts,  in  view  of  its  being  older  than  the 
constitution  and  the  provision  of  art.  22,  § 
11,  making  existing  laws  relating  to  the 
judicial  system  applicable  until  changed  by 
legislation.  People  v.  Richards  [Cal.  App.J 
82    P.    691. 

72.  Hart  V.  State  [Miss.]  39  So.  523; 
Thomas    v.    Williamson    [Fla.]    40    So.    831. 

73.  Brown  V.  Tharpe  [S.  C]  54  S.  E.  363; 
State  V.  Bryan  [Fla.]  39  So.  929. 

74.  Rice  v.  Ionia  Probate  Judge  [Mich.] 
12   Det.  Leg.  N.   645,   105  N.  W.   17. 

75.  People  V.  Gardner  [Mich.]  12  Det.  Leg. 
N.  936,  106  N.  W.  541. 

76.  Naganab  v.  Hitchcock,  25  App.  D.  C. 
200. 
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its  constitutionality  being  sufficient  to  sustain  if^  Statutes  are  so  construed  if  possi- 
ble as  to  harmonize  them  with  the  constitution^*  If  an  act  be  capable  of  two  con- 
structions, one  of  which  is  not  consistent  with  the  constitution,  while  the  other  is, 
the  latter  must  prevail.^" 

A  statute  containing  invalid  provisions  yields  only  to  the  extent  of  its  repug^ 
nancy  to  the  CGnstitution/'^  and  a  part  may  be  unconstitutional  without  rendering 
the  whole  statute  bad/^  if  the  invalid  part  is  so  independent  of  the  remainder  that 
it  may  be  eliminated  without  rendering  the  whole  ineffective,*^  unless  the  invalid 


77.  See  5  C.  L.  623.  Naganab  v.  Hitchcock, 
25  App.  D.  C.  200;  People  v.  Reardon,  110 
App.  Div.  821,  97  N.  Y.  S.  535.  The  legis- 
lature is  presumed  to  have  had  the  con- 
stitution in  mind  when  passing  an  act 
(People  V.  Richards  [Cal.  App.]  82  P.  691; 
Webb  V.  Ritter  [W.  Va.]  54  S.  E.  484;  Chicago 
&  N.  ^V.  R.  Co.  V.  State  [Wis.]  108  N.  W. 
557),  and  courts  cannot  impute  to  the  legis- 
lature an  intention  to  disturb  or  impede  the 
operation  of  a  constitutional  principle 
(Webb  V.  Ritter  [W.  Va.l  54  S.  E.  484).  The 
constitutionality  of  a  statute  is  presumed 
until  a  judicial  determination  to  the  contrary. 
Richman  v.  Consolidated  Gas  Co.,  100  N.  Y.  S. 
81;  Harvey  Coal  &  Coke  Co.  v.  Dillon  [W. 
Va.]  53  S.  E.  928;  Prudential  Ins.  Co.  v.  Hum- 
mer [Colo.]  84  P.  61. 

78.  People  v.  Richards  [Cal.  App.]  82  P. 
691;  State  v.  Chittenden  [Wis.]  107  N.  W. 
500;  State  v.  Bryan  [Fla.]  39  So.  929;  Daniels 
v.  Homer,  139  N.  C.  219,  51  S.  B.  992;  Noble 
v.  Bragaw  [Idaho]  85  P.  903;  People  v 
Reardon,  110  App.  Div.  821,  97  N.  Y.  S.  535 
Mobile  Docks  Co.  v.  Mobile  [Ala.]  40  So 
205;  State  v.  Henry  [Miss.]  40  So.  152 
Naganab    v.    Hitchcock,    25    App.    D.    C.    200 

79.  Albert  v.  Gibson  [Mich.]  12  Det.  Leg. 
N.  642,  105  N.  W.  19;  Banks  v.  State,  124  Ga, 
15,  52  S.  E.  74;  Chicago  &  N.  W.  R.  Co.  v 
State  [Wis.]  108  N.  W.  557.  The  legislature 
is  the  exponent  of  the  popular  will  and  its 
acts  must  be  treated  with  respect,  reconciled 
and  sustained  if  possible.  People  v.  Richaids 
[Cal.  App.]  82  P.  691.  It  is  obligatory  upon 
the  courts  to  sustain  an  act  if  there  is  any 
tenable  ground  for  it.  Iowa  Mut.  Tornado 
Ins.  Ass'n  v.  Gilbertson  [Iowa]  106  N.  W. 
153.  A  legislative  act,  if  constitutional,  de- 
clares in  terms  tlie  policy  of  the  state  and 
is  final  so  far  as  the  court  is  concerned. 
Board  of  Park  Com'rs  of  Des  Moines  v. 
Diamond  Ice  Co.  [Iowa]  105  N.  W.  203. 
Laws  1905,  p.  60,  c.  21,  for  the  organization 
of  towns  as  construed,  does  not  attempt  to 
vest  in  the  courts  the  legislative  discretion 
in  determining  the  policy  of  creating  a  new 
town.  Nash  v.  Pries  [Wis.]  108  N.  W.  210. 
Laws  1890,  p.  318,  c.  150,  §  3,  making  the  pos- 
session of  a  tax  receipt  conclusive  evidence 
of  payment  of  prior  taxes,  etc.,  as 
construed,  does  not  conflict  with  Const, 
art.  11,  §  7,  prohibiting  laws  exempting  prop- 
erty from  taxation.  Harris  v.  Stearns  [S. 
D.]  108  N.  W.  247,  rvg.  17  S.  D.  439,  97  N. 
W.  361.  Pub.  St.  1882,  c.  50,  §  7  (Rev.  Laws 
c.  49,  §  5),  so  construed  as  to  require  as- 
sessments of  drain  taxes  to  be  proportional 
to  benefits  and  held  constitutional.  Cheney 
V.  Beverly,  188  Mass.  81,  74  N.  E.  306.  Laws 
1889,  c.  22,  p.  68.  and  amendments  thereto, 
providing  for  the  issue  of  mineral  leases 
and  contracts  as  construed,  are  constitution- 


al. State  V.  Evans  [Minn.]  108  N.  W.  958. 
Acts  1891,  p.  57,  c.  51,  §  3  (Rev.  St.  1895,  art. 
4562),  for  the  correction  of  abuses  and  un- 
just discriminations  in  rates  by  the  railroad 
commission,  sustained  by  restricted  con- 
struction of  title.  International  &  G.  N.  R. 
Co.  V.  Railroad  Commission  [Tex.]  14  Tex. 
Ct.  Rep.  42,  89  S.  W.  961.  Act  of  May  9, 
1889,  P.  L.  173,  relative  to  unused  streets, 
etc.,  in  plats,  will  not  be  construed  so  as  to 
vacate  such  streets  automatically  and  vest 
them  in  the  abutting  owners,  as  that  would 
deprive  the  landowner  of  his  property  in 
such  streets  w^ithout  due  process  of  law. 
Barnes  v.  Philadelphia,  etc.,  R.  Co.  27  Pa. 
Super.   Ct.  84 

SO.  In  re  Burnett  [Kan.]  85  P.  575;  Low- 
ery  v.  Kernersville  School  Trustees,  140 
N.   C.    33,    52   S.    E.    267. 

81.  See  5  C.  L.  624.  Lowery  v.  Kerners- 
ville School  Trustees,  140  N.  C.  33,  52  S.  B. 
267.. 

S3.  Low^ery  v.  Kernersjville  School  Trus- 
tees, 140  N.  C.  33,  52  S.  E.  267;  State  v. 
Paige  [Vt.]  62  A.  1017.  A  statute  found  to 
impair  the  obligation  of  a  particular  con- 
tract may  be  declared  unconstitutional  as 
to  such  contract  without  being  held  uncon- 
stitutional in  other  respects.  Brady  v.  Mat- 
tern,  125  Iowa,   158,   100  N.  W.  358. 

83.  Lowery  v.  Kernersville  School  Trus- 
tees, 140  N.  C.  33,  52  S.  E.  267;  State  v.  Bryan 
[Fla.]  39  So.  929;  In  re  O'Neill,  41  Wash.  174, 
83  P.  104;  Commonwealth  v.  Caldwell,  190 
Mass.  355,  76  N.  E.  955.  The  invalidity  of 
provisions  in  Laws  N.  M.  1903,  p.  51,  c.  33, 
§  1,  does  not  affect  §  2  (p.  52).  Buttron  v. 
El  Paso  Northeastern  R.  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  339,  93  S.  W.  676.  The  un- 
constitutionality of  the  provision  of  Act  1903, 
p.  632,  c.  258,  §  25,  which  in  effect  exempts 
from  taxation  registered  Tennessee  state 
bonds,  does  not  affect  the  validity  of  the 
other  provisions  of  the  act.  State  Nat.  Bank 
V.  Memphis  [Tenn.]  94  S.  W.  606.  Invalid 
part  of  §  5,  Laws  1905,  pp.  360-365,  c.  175, 
amending  the  Drainage  Law,  does  not  af- 
fect the  rest  of  the  act.  State  v.  Superior 
Ct.  [Wash.]  85  P.  264.  Acts  1902,  p. 
98,  No.  90,  regulating  the  liquor  traffic,  is 
not  entirely  void  because  of  the  discrimina- 
tion in  §  21  in  favor  of  manufacturers  of 
cider  within  the  state,  but  the  same  privi- 
leges will  be  accorded  to  manufacturers  witht- 
in  and  without  the  state  alike.  State  v. 
Hazelton  [Vt.]  63  A.  305.  Act  Feb.  22.  1905 
(24  St.  at  Large,  p.  918),  fixing  salaries  of 
county  officers,  is  not  wholly  void  because 
of  the  unconstitutional  local  provisions  of  S 
33,  p.  927,  relative  to  salaries  of  Oconee 
county  officers.  State  v.  Burns  [S.  C]  52  S. 
E.  960.  The  Invalidity  of  a  provision  of  Act 
Mar.   16,   1893    (Acts   1893,  p.   102),   creating  a 
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portion  was  manifestly  the  inducement  for  the  passage  of  the  remainder.''^  But 
wliere  the  unconstitutional  portion  is  essentially  and  inseparably  connected  in  sub- 
stance with  that  which  is  constitutional,^^  or  where  the  obnoxious  part  is  of  such 
import  that  the  other  parts  of  the  statute  without  it  would  cause  results  not  con- 
templated or  desired  by  the  legislature/®  then  the  entire  statute  must  be  held  in- 
operative. Invalid  provisions  of  an  act,  not  operating  to  avoid  the  whole,  cannot  be 
relied  upon  to  excuse  the  performance  of  a  duty  enjoined  by  the  valid  parts  of  the 
act." 

Scope  of  Federal  and  state  power.^^ — ^The  government  of  the  United  States  ex- 
ercises only  granted  powers,^^  while  the  state  legislatures  exercise  all  powers  not 
expressly  prohibited  by  the  FederaP"  or  state  constitution.''^     The  Federal  courts 


levee  district,  which  authorizes  the  taking 
of  private  property  without  compensation, 
contrary  to  Const,  art.  2,  §  22,  does  not  in- 
validate the  act  as  a  whole  where  it  is  not 
necessary  to  take  private  property.  Porter 
V.  Waterman  [Ark.]  91  S.  W.  754.  The  un- 
constitutionality of  the  provision  of  Pub. 
Acts  1899,  No.  237,  p.  372,  §  3,  subd.  6,  that 
tlie  board  of  registration  shall  refuse  regis- 
tration to  any  person  guilty  of  grossly  un- 
professional and  dishonest  conduct,  etc.,  does 
not  affect  the  validity  of  the  provision  for 
revocation  of  certificate  for  certain  objec- 
tionable advertising.  Kennedy  v.  State 
Board  of  Registration  [Mich.]  13  Det.  Leg.  N. 
431,  108  N.  W.  730.  Even  if  §  3  of  Pub.  St. 
1901,  c.  124  (amd.  by  Laws  1905,  p.  484,  c. 
76),  is  unconstitutional  as  authorizing  un- 
reasonable searches  and  seizures  (Bill  of 
Rights,  art.  190),  and  compelling  persons  to 
furnish  evidence  against  themselves  (Id.  art. 
15),  it  is  so  disconnected  from  the  rest  of  the 
act  as  not  to  affect  its  validity.  State  v. 
Cohen  [N.  H.]  63  A.  928.  Inasmuch  as  the 
primary  purpose  of  §  3968,  providing  for 
the  designation  of  an  official  depository  for 
school  funds,  is  to  obtain  a  revenue  from  the 
idle  moneys  of  school  boards,  the  provision 
of  the  act  that  the  depository  shall  give  a 
good  and  sufficient  bond  "of  some  approved 
surety  company"  is  incidental  merely,  and 
indicates  a  purpose  to  require  a  good  and 
sufficient  lawful  bond  and  nothing  more. 
State  V.  Rehfuss,  7  Ohio  C.  C.  (N.  S.)  179. 
It  follows,  therefore,  that  the  objectionable 
provision  of  the  act  is  directory  only,  and 
that  the  act  is  constitutional.     Id. 

84.  Commonwealtli  v.  Caldwell,  190  Mass. 
355,  76  N.  E.  955;  State  v.  Bryan  [Fla.]  39 
So.  929.  Acts  1904,  p.  283,  c.  167  (Va.  Code 
1904,  p.  484),  purporting  to  incorporate  a 
town  and  to  exempt  its  residents  from  coun- 
ty taxes,  is  entirely  void,  as  the  unconstitu- 
tional exemption  from  taxation  -was  one  of 
the  chief  inducements  held  out  to  procure 
votes  for  the  charter  when  submitted  to 
the  people.  Campbell  v.  Bryant,  104  Va.  509, 
52  S.  E.  638.  In  case  of  a  scheme  of  legisla- 
tion for  a  particular  purpose,  created  by  a 
law  specially  enacted  therefor,  referring  to 
other  laws  required  to  complete  the  plan,  if 
the  special  act  is  the  inducing  consideration 
and  is  unconstitutional,  the  whole  is  in- 
efficient. Huber  v.  Martin  [Wis.]  105  N. 
W.  1031.  Even  though  the  provisions  of  Sess. 
Laws  1905,  p.  200,  c.  16,  §§  12,  13,  relating  to 
the  election  of  police  judge,  are  invalid,  the 
rest  of  the  act  is  not  affected  thereby,  those 


provisions  not  having  been  an  inducement 
to  the  passage  of  the  act.  State  v.  Malone 
[Neb.]   105  N.  W.  S93. 

85.  The  invalidity  of  the  provisions  of 
Acts  1905,  No.  70,  for  the  appointment  of 
an  associate  judge  of  the  Battle  Creek  muni- 
cipal court,  renders  the  entire  act  invalid. 
Attorney  General  v.  Loomis  [Mich.]  12  Det. 
Leg.  N.  553,  105  N.  W.  4.  Pen.  Code,  §  321, 
prohibiting  trade  combinations,  is  insepara- 
bly connected  with  §  325,  which  denies  equal 
protection  of  the  laws  by  exempting  pe'rsons 
engaged  in  horticulture  or  agriculture,  and 
both  are  invalid.  S.tate  v.  Cudahy  Packing 
Co.  [Mont.]  82  P.  833.  Sess.  Laws  1905,  p. 
336,  c.  141,  imposing  a  tax  on  the  gross  re- 
ceipts of  railroads  and  not  separating  state 
and  interstate  business,  is  not  divisilile  and 
is  wholly  void  on  account  of  tlie  taxation 
of  receipts  from  interstate  commerce.  Gal- 
veston, etc.,  R.  Co.  V.  Davidson  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  274,  579,  93  S.  W.  436. 
The  invalidity  of  Const.  Amd.  1900  (Laws 
Mo.  1899,  p.  381),  for  the  levy  in  several 
counties  of  additional  road  and  bridge  taxes, 
involved  in  the  exemption  of  several  cities, 
cannot  be  expunged  and  the  remainder  sus- 
tained, and  hence  It  is  entirely  void.  State 
V.  Chicago,  etc.,  R.  Co.,  195  Mo.  228.  93  S. 
W.  784.  That  part  of  Pub.  Acts  1905,  No.  214, 
p.  311,  which  is  unconstitutional  because  of 
providing  for  a  suspension  of  imposition  of 
license  tax  on  any  transient  trader  by  a 
municipality,  cannot  be  deemed  unessential 
and  the  rest  of  the  act  given  effect.  Brown 
V.  Stuart    [Mich.]    108  N.  W.   717. 

86.  State  v.  Patterson   [Fla.]   39  So.   398. 

87.  State  v.  Malone  [Neb.]  105  N.  W.  893. 

88.  See   5   C.    L.    624. 

89.  'Kenneweg  v.  Allegany  County  Com'rs, 
102    Md.    119,    62    A.    249. 

90.  Kenneweg  v.  Allegany  County  Com'rs, 
102  Md.  119,  62  A.  249.  The  state  re- 
tained all  the  power  of  legislation  that  it 
did  not  part  with  in  adopting  the  Federal 
constitution  or  consenting  to  the  amendment 
thereof,  and,  subject  to  that  exception,  it  is 
as  supreme  as  the  British  parliament,  which 
is  restrained  only  by  the  custom  of  the 
realm  and  the  conservatism  of  the  people. 
People  V.  Reardon  [N.  Y.]  77  N.  E.  970.  The 
sovereignty  of  a  state  embraces  the  power 
to  execute  its  laws  and  the  right  to  exer- 
cise supreme  dominion  and  authority  within 
the  fundamental  law.  People  v.  Tool  [Colo.] 
86  P.  224.  The  state  through  its  attorney 
general  can  maintain  a  bill  in  its  sovereign 
capacity    to    enjoin    a    conspiracy    to    commit 
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are  charged  with  responsibility  in  the  protection  of  individual  rights  according  to 
the  principles  adopted  as  fundamental  in  our  government  and  incorporated  into  the 
national  constitution/-  and  it  is  only  where  such  rights,  specially  secured  by  the 
Federal  constitution,  are  invalid,  that  interference  by  the  Federal  courts  by  habeas 
corpus  with  state  administration  of  criminal  law  is  warranted.''^  State  courts  are 
required  to  give  United  States  statutes  the  same  force  and  effect  as  those  of  the 
state."'*  The  first  ten  amendments  to  the  Federal  constitution  operate  on  the  na- 
tional government  only  and  do  not  limit  the  powers  of  the  states  in  respect  to  their 
own  people,"^  and  the  supreme  court  of  the  nation  has  not  made  the  fourteenth 
amendment  a  weapon  for  assailing  state  power  on  a  subject  in  which  the  state 
power  is  as  wide  as  that  of  taxation  to  support  its  own  existence.®® 

The  court  cannot  consider  evidence  aliunde.^'' 

Where  the  words  of  a  statute  are  plain,^^  no  construction  is  necessary,  and  it 
must  be  enforced  to  whatever  evil  it  may  apparently  lead.^''  Every  word  must  be 
given  its  due  force  and  effect,^  and  all  parts  construed  together  and  harmonized- 
with  all  other  statutes  in  pari  materia  if  possible.^  It  is  necessary  to  keep  the 
constitution  constantly  in  view  in  the. interpretation  of  statutes,*  and  it, is  always 
presumed  that  an  officer  will  exercise  a  power  conferred  in  a  constitutional  manner.^ 

§  4.  Executive,  legislative,  and  judicial  functions.^ — Under  the  three-phased 
form  of  government  common  to  American  constitutions,  each  branch  is  supreme  in 
its  particular  division,'''  and  persons  exercising  the  powers  of  one  department  are 
usually  prohibited  from  exercising  those  of  another,^  nor  can  the  functions  of  one 


illegal  and  fraudulent  acts,  which  would 
pollute  the  ballot  box  and  pervert  an  elec- 
tion, although  the  acts  charg-ed  are  criminal 
offenses.     Id. 

!)1.  Kenneweg  v.  Alleg-any  County  Com'rs, 
102  Md.  119,  62  A.  249;  People  v.  Tool  [Colo.] 
86  P.   224. 

92.     Brown  v.  Urquhart,  139  F.   846. 

03.  Ex  parte  Rogers,  138  F'.  961.  Feder- 
al courts  will  not,  by  writs  of  habeas  corpus, 
undertake  to  reverse  the  proceedings  of 
state  courts  while  acting  within  their  juris- 
diction, under  statutes  not  conflicting  with 
the  Federal  constitution.  Rogers  v.  Peck. 
199   U.   S.   425,    50    Law.    Ed. . 

94.  Tandy  v.  Elmore-Cooper  Live  Stock 
Commission  Co.,  113  Mo.  App.  409,  87  S.  "W. 
614. 

95.  Jack  V.  State  of  Kansas,  199  U.  S.. 
372,   50  Law.   Ed. . 

9C.     Harvey    Coal    &    Coke    Co.    v.    Dillon 
[W.    Va.]    53  S.    E.    928. 
97,  98.     See  5  C.  L.   625. 
99.     State  V.   Henry   [Miss.]    40  So.   152. 

1.  State   V.    Bryan    [Fla.]    39    So.    929. 

2.  SItate  V.  Bryan   [Fla.]   39  So.  929;  Goode 
V.    State    [Fla.]    39    So.    461. 

3.  Since  by  the  constitution,  the  sub- 
jects of  land  titles  and  taxation  are  united 
somewhat  in  one  scheme  or  plan  (Const, 
art.  13),  all  statutes  relating-  to  either  sub- 
ject must  be  interpreted  and  construed  to- 
gether and  made  to  harmonize  with  the 
constitutional  plan.  Webb  v.  Ritter  [W.  Va.] 
54    S.    E.    484. 

4.  Webb  v.  Ritter  [W.  Va.]  54  S.  E.  484; 
Lowery  v.  Kernersville  School  Trustees, 
140  N.  C.  33,  52  S.  E.  267.  Priv.  Acts  1905, 
c.  204,  p  584,  §  12,  does  not  confer  upon  the 
trustees  of  the  school  district  created  an 
aibitrary  discretion  as  to   the  disposition   of 


school  funds,  but  they  must  be  used  as  di- 
rected and  required  by  the  constitution. 
Smith  v.  Robersonville  Graded  School  Trus- 
tees [N.  C]  53  S.  E.  524,  approving  Lowery 
V.  Kernersville  School  Trustees,  140  N.  C. 
33,    52    S.    E.    267. 

5.  If  the  governor  should  find  occasion  to 
remove  a  member  of  the  state  board  of  con- 
trol of  educational  institutions  established 
by  Laws  1905,  c.  5384,  it  is  presumed  that 
he  will  do  so  conformably  to  Const,  art.  4,  § 
15.     State  v.  Bryan    [Fla.]    39   So.   929. 

6.  See   5   C.   L.    626. 

7.  The  governor's  declaration  under  the 
constitution  that  a  state  of  insurrection  ex- 
ists in  a  county,  preliminary  to  calling  out 
the  militia  to  suppress  it,  is  not  subject 
to  review  by  the  courts.  Const,  art.  4,  §§ 
2,  5;  Laws  1897,  p.  204,  c.  63,  §  2.  In  re 
Moyer  [Colo.]  85  P.  190.  While  it  is  not 
within  the  power  of  the  judiciary  to  enjoin 
the  general  assembly  from  passing  a  law 
or  to  compel  it  by  mandamus  to  do  so,  be- 
cause of  the  independence  of  the  three  de- 
partments [Const,  art.  3]  (State  v.  Gates,  190 
Mo.  540,  89  S.  W.  881),  yet  a  common  council 
is  not  an  essential  part  of  the  legislative 
department  of  the  state,  and  is  free  from 
judicial  control  only  when  exercising  legis- 
lative power  conferred  upon  it  and  then 
only  in  respect  to  the  exercise  of  such 
power  (Id.).  And  a  council,  when  granting 
the  right  to  use  streets  for  the  laying  of 
pipes  and  the  construction  of  works  neces- 
sary to  supply  natural  gas,  exercises  only 
ministerial  or  administrative  powers  and  is 
subject    to    judicial    control.     Id. 

8.  Const,  art.  3,  §  1.  But  nothing  there- 
in affects  the  validity  of  St.  1889,  p.  358,  c. 
247,  permitting  territory  to  be  annexed  to 
towns  at  the  discretion  of  the  inhabitants. 
People   V.    Ontario    [Cal.]    84    P.    205. 
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department  be  exercised  by  another,'  and  an  act  of  the  legislature,  so  far  as  it  at- 
tempts to  impose  upon  a  department  powers  not  constitutionally  belonging  to  it, 
is  Toid.^°  When  the  constitution  does  not  distinctly  define  and  distribute  judicial 
powers,  and  it  is  not  clear  whether  an  act  is  wholly  the  exercise  of  legislative, 
executiye,  or  judicial  power,  the  legislature  can  determine  by  what  department  it 
shall  be  exercised.^^  A  grant  of  general  powers  to  any  department  constitutes  of 
itself  an  implied  exclusion  of  all  other  departments  from  the  exercise  of  such  powers,^^ 
but  the  fact  that  a  statute  confers  powers  or  imposes  duties  upon  a  judicial  or 
executive  officer  which  are  not  strictly  judicial  or  executive,  or  which  are  of  an  am- 
biguous or  mixed  character,  does  not  render  the  statute  void.^*  Each  branch  repre- 
sents the  people,  and  is  the 'people  by  the  intendment  of  the  organic  law,  and  must 
be  presumed  to  act  within  its  powers  under  the  constitution  unless  the  contrary 
plainly  appears.^* 

(§4)  A.  Executive  functions}^ — Any  inherent  power  that  a  governor  may 
have  at  common  law  to  sue  in  the  name  of  the  state  is  superseded  by  the  constitution- 
al provisions  defining  executive  powers.^*  The  general  structure  of  our  government 
imposes  the  duty  of  enforcing  the  laws  primarily  upon  its  executive  officers,^^  and 


9.  The  Incapacity  of  the  legislature  to 
execute  a  judicial  power,  or  of  the  judiciary 
to  execute  a  legislative  power,  is  funda- 
mental to  the  very  existence  of  constitu- 
tional government  as  established  in  the 
United  States.  Appeal  of  Snencer  [Conn.] 
61  A.  1010.  The  legislative  branch  cannot 
exercise  judicial  powers  except  as  express- 
ly conferred  in  the  constitution.  Incorpor- 
ated Village  of  Fairview  v.  Giffee  [Ohio]  76 
N.  E.  865.  The  legislature  cannot  pass  laws 
declaring  what  the  law  was  at  any  prior 
time  without  infringing  on  the  power  of 
the  Judiciary.  TVeisberg  v.  Weisberg,  98  N. 
T.  S.  fiGO.  V\''here  the  supreme  court  has 
finally  declared  a  tax  to  be  invalid,  the 
legislature  cannot  validate  it  and  make  it 
collectible.  Chicago  &  E.  I.  R.  Co.  v.  Peo- 
ple. 219  111.  408,  76  N.  E.  571.  Act  July  6, 
1905  (Pub.  Acts  1905,  p.  413,  c.  217),  limiting 
the  recovery  in  pending  actions  against  ad- 
ministrators in  certain  cases,  was  a  prop- 
er exercise  of  legislative  power  and  not  an 
encroachment  on  the  judiciary.  Atwood  v. 
Buckingham  [Conn.]  62  A.  616.  Cr.  Code 
1896,  §  4730,  amd.  by  Acts  1903,  p.  345,  pro- 
viding that  tiie  failure  or  refusal  of  any 
person  entering  into  a  contract  of  service, 
for  money  previously  advanced,  to  perform 
the  service  or  refund  the  money  without  just 
cause  shall  be  prima  facie  evidence  of  an 
intent  to  defraud,  was  not  an  invasion  of 
the  province  of  the  judiciary.  State  v.  Thom- 
as [Ala.]  40  So.  271.  The  penalty  provided 
by  Laws  1903,  c.  338,  p.  524,  for  violation 
of  injunctions  in  liquor  cases,  is  a  part  of 
the  prohibitory  liquor  law,  and  the  legis- 
lature did  not  trench  upon  the  inherent 
power  of  the  courts  to  punish  contempts  in 
fixing  such  penalty.  State  v.  Thomas  [Kan.] 
86  P.  499.  The  provision  found  in  §  550.  for 
the  filing  in  certain  cases  of  affidavits  of 
bias  and  prejudice  against  a  common  pleas 
judge.  Is  not  an  abridgment  by  the  legislature 
of  the  powers  and  rights  of  the  judiciary, 
nor  an  interference  with  the  proper  admin- 
istration of  justice,  and  Is  constitutional. 
State  V.  Dlrlam,  7  Ohio  C.  C.  (N.  S.)  457. 
Act    Aor.  1904.  for  the  relief  of  county  treas- 


urers and  commissioners,  does  not  infringe 
Const.  §  16,  art.  1,  §  32,  art.  2,  or  §  1.  art. 
4,  as  legislative  interference  with  the  judg- 
ment of  a  court.  State  of  Ohio  v.  Gibson, 
4    Ohio    C.    C.     (N.    S.)     433. 

10.  To  empower  the  supreme  court  to 
supplant  a  district  judge  when  disqualified, 
and  appoint  another,  invades  legislative  and 
executive  provinces.  In  re  Weston,  28 
Mont.  207,  72  P.  512.  Gen.  St.  1902,  §§  3718. 
3747,  so  far  as  they  atteijipt  to  confer  upon 
the  superior  court  power  to  set  aside  the 
action  of  the  board  of  railroad  commission- 
ers in  abolishing  a  grade  crossing,  being 
purely  an  administrative  act,  is  unconsti- 
tutional. Appeal  of  Spencer  [Conn.j  61  A. 
1010.  Laws  1905,  p.  60,  c.  21,  for  the  or- 
ganization of  towns,  as  construed,  does  not 
attempt  to  vest  in  the  courts  the  legislative 
discretion  as  to  the  formation  of  new 
towns.     Nash  v.  Fries   [Wis.]    108  N.   W.  210. 

11.  The  act  to  provide  for  detaching  un- 
platted farm  lands  from  cities  and  villages, 
etc  (Act  Apr.  23,  1902;  95  Ohio  Laws,  p.  259; 
Rev.  St.  1905,  §§  1536-60,  1536-61),  does  not 
confer  legislative  power  on  the  court  of  com- 
mon pleas  or  a  judge  thereof.  Incorporat- 
ed Village  of  Fairview  v.  Giffee  [Ohio]  76  N. 
E.  865. 

13.  Incorporated  Village  of  Fairview  v. 
Giffee    [Ohio]    76    N.    E.    865. 

13.  As  within  the  inhibition  of  Const, 
art.  3,  §  1,  prohibiting  officers  of  one  de- 
partment from  exercising  the  functions  of 
another.  State  v.  Bates  [Minn.]  104  N.  W. 
709.  Gen.  Laws  1905.  c.  346,  p.  626,  rela- 
tive to  the  liquor  traffic,  when  properly 
construed,  does  not  violate  this  provision  of 
the    constitution.     Id. 

14.  State  V.  Henry  [Miss.]  40  So.  152. 
While  the  senate  and  assembly  are  separate 
bodies,  they  constitute  the  legislature,  and 
their  united  action  becomes  the  act  of  the 
legislature.  People  v.  Reardon  [N.  Y.]  77  N. 
E.    970. 

15.  See   5   C.   L.    626. 

16.  Const,  art.  5.  Henry  v.  State  [Miss.] 
39  So.  856. 

17.  The    levy    and     collection     of     license 
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ofEcers  charged  witli  the  enforcement  of  injunctive  laws  may  lawfully  interpose  to 
prevent  their  violation,  without  special  writ  or  process,  where  interposition  infringes 
no  personal  or  property  right  of  those  who  seek  to  break  them.^^  In  Montana  the 
legislature  can  imjDose  on  district  judges  the  duty  of  appointing  bounty  inspectors, 
charged  with  the  duty  of  carrying  out  the  provisions  of  the  laws  relative  to  destruc- 
tion of  wild  animals.^* 

(§4)  B.  Legislative  functions.-^ — The  legislative  power  in  the  constitution  is 
vested  in  the  legislature,^^  and  when  not  restrained  by  the  constitution,  it  can  make 
law  and  provide  remedies  for  its  enforcement.^^  Where  the  legislature  had  powers 
precedent  to  the  constitution,  it  will  continue  to  enjoy  them  to  the  full  extent 
as  before,  up  to  the  point  of  restriction  by  that  instrument,^^  but  where  the  consti- 
tution deals  with  a  subject,  it  is  preclusive  of  legislative  action  tliereon, 
except  where  it  permits  expressly  or  by  necessary  implication.-*  Under  the 
constitution  of  Indiana,  the  applicability  of  a  general  law  or  the  necessity 
of  a  local  one  is  a  legislative  question.-^  State  l^slatures  have  all  the  powers  not 
expressly  or  by  necessary  implication  withheld  by  the  state  or  Federal  constitution."^ 


fees  and  taxes  are  ministerial  acts  ordi- 
narily intrusted  to  executive  officers.  Buster 
V.  Wrig-ht  [C.  C.  A.]   135  F.  947. 

18.  Buster  v.  Wright  [C.  C.  A.]  135  F.  947. 

19.  Under  Const,  art.  7,  §  7,  authorizing 
the  governor  to  appoint  all  officers  not  other- 
wise provided  for,  and  Act  Mar.  6,  1903 
(Laws  1903,  p.  166),  for  the  appointment  of 
bounty  inspectors  by  district  juderes,  is 
valid.     In  re  Terrett    [Mont.]    86  P.   266. 

20.  See  5  C.  L.  626. 

21.  State  V.  Budg-e  [N.  D.]  105  N.  W.  724. 
The  pov»er  to  tax  is  within  the  grant  of 
legislative  authoritj'  (School  City  v.  Forrest 
[Ind.]  78  N.  E.  1S7;  People  v.  Ronner  [N. 
Y.]  77  N.  E.  1061;  M'allapai  Min.  &  Develop- 
ment Co.  V.  Territory  [Ariz.]  84  P.  85),  and 
all  the  incidents  thereof  are  within  the  con- 
trol of  the  legislature  (People  v.  Reardon 
[N.  T.]  77  N.  E.  970).  The  purposes  for 
which  a  tax  shall  be  levied,  the  extent  of  tax- 
ation, the  apportionment  of  the  tax,  upon 
what  property  or  what  class  of  persons  the 
tax  sliall  operate,  whether  the  tax  shall  be 
general  or  limited  to  a  particular  locality, 
and  in  the  latter  case,  the  fixing  of  a  dis- 
trict of  assessment,  the  method  of  collection, 
and  wliether  a  tax  shall  be  a  charge  upon 
both  person  and  property  or  only  on  the 
land,  are  matters  within  the  discretion  of 
the  legislature  and  in  respect  to  ■«'hich  its 
determination  is  final.  Id.  The  authority 
to  exact  license  fees  and  taxes  is  a  legisla- 
tive power  (Buster  v.  Wright  [C.  C.  A.]  135 
P.  947),  and  the  legislature  is  also  vested 
w^ith  the  poT^-er  to  designate  the  officers 
who  shall  collect  them  (Id.).  The  regulation 
of  the  matter  of  appeals  is  for  the  legisla- 
ture alone.  City  of  Paducah  v.  Ragsdale 
[Ky.]  92  S.  W.  13.  It  is  a  legislative  pre- 
rogative to  deal  with  and  dispose  of  the 
property  of  the  state  without  the  aid  of  the 
courts.  State  v.  Bryan  [Fla.]  39  So.  929. 
Laws  1905,  c.  5384,  prescribing  new  methods 
for  the  government  of  the  state  educational 
Institutions,  sustained.  Id.  The  disposition 
of  lands  granted  by  congress  to  tlie  state 
for  public  buildings  at  the  capital  is  ex- 
clusively with  the  legislature,  and  its  action 
Is   final,    unless  clearly   in   violation   of   some 


constitutional  principle  or  contrary  to  the 
terms  of  the  grant.  State  v.  Budge  [X.  D.] 
105  N.  W.  724.  The  power  of  the  legislature 
to  regulate  the  appointment  to  statutory  of- 
fices is  absolute,  unless  restrained  by  some 
constitutional  provision.  State  v.  Bryan 
[Fla.]  39  So.  929.  Laws  1905,  c.  5384,  does 
not  violate  Const,  art.  3,  §  27,  or  art.  6, 
§  5,  by  its  provisions  for  the  a  ^mtment  of 
the  members  of  tlie  state  boa_^  of  control 
of  the  educational  institutions.     Id. 

23.  Ex  parte  Allison  [Tex.]  14  Tex.  Ct. 
Rep.  687,  90  S.  W.  870,  afg.  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  409,  90  S.  W.  492.  A  state 
has  the  fundamental  right,  when  not  acting 
in  contravention  of  its  own  or  the  Federal 
constitution,  to  modify  the  common  law. 
Greenberg  v.'  Western  Turf  Ass'n  [Cal.]  82 
P.  684.  A  large  portion  of  legislation  is  in- 
junctive, it  forbids  and  prescribes  a  penalty 
for  the  violation  of  the  inhibition.  Buster  v. 
Wright    [C.    C.    A.]    135   F.    947. 

23,  24.     State  v.   Henry    [Miss.]    40   So.   152. 

25.  Acts  1903,  p.  193,  c.  102  (Burns'  Ann. 
St.  Supp.  1905,  §  49S3h  et  seq.).  creating 
library  boards  in  certain  cities,  enacted  un- 
der the  educational  provisions  of  Const,  art. 
1,  §  8,  is  not  a  local  act,  but  comes  within 
a,rt.  4,  §  23,  making  the  applicability  of  a 
general  law  a  question  for  the  legislature. 
School  City  v.  Forrest   [Ind.]    78  N.  E.   187. 

26.  RatclifE  v.  Wichita  Union  Stock  Yards 
Co.  [Kan.]  86  P.  150;  Ensley  Development 
Co.  V.  Powell  [Ala.]  40  So.  137;  McGuire  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  108  N.  W.  902; 
Wright  V.  Cunningham,  115  Tenn.  445,  91  S. 
W.  293;  State  v.  Sheppard,  192  Mo.  497,  91  S. 
W.  477.  A  legislature  is  free  from  any  re- 
striction not  found  in  the  state  or  Federal- 
constitution.  State  v.  Henry  [Miss.]  40  So. 
152.  A  state  constitution  is  a  restraining 
instrument  and  the  legislature  possesses  all 
legislative  power  not  prohibited  thereby. 
V\''hitlock  V.  Hawkins  [Va.]  53  S.  E.  401.  The 
constitution  of  Florida  is  a  limitation  upon 
power.  Thomas  v.  Williamson  [Fla.]  40  So. 
831.  In  Idaho,  the  power  of  the  legislature 
to  grant,  extend,  change,  or  amend  charters 
of  incorporation  Is  restricted  to  such  muni- 
cipal,   charitable,    educational,    penal,    or    re- 
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Wliile  constitutional  prohibitions  upon  the  legislature  may  be  either  express  or  im- 
plied, 3'et  the  implied  prohibition  must  result  from  the  insertion  of  some  express 
provision,  as  the  mere  silence  of  the  constitution  cannot  be  construed  as  a  prohibi- 
tion,-^ and  the  principle  of  "expressio  unius  est  exclusio  alterius"  must  be  applied 
with  great  caution  to  the  provisions  of  the  organic  law  relative  to  the,  legislative  de- 
partment.-^ Public  policy,  of  itself  and  without  having  its  foundation  in  some  con- 
stitutional provision,  can  neither  circumscribe  nor  restrain  the  legislative  authority.^'' 
The  question  of  whether  the  public  interests  will  best  be  served  by  conferring  authori- 
ty upon  towns  to  supply  its  inhabitants  with  water  is  for  the  exclusive  determination 
of  the  legislature.^*^  A  legislature  cannot  fetter  a  subsequent  one,^^  nor  can  a  com- 
mon council. ^^ 

Legislative  power  cannot  be  delegated,^^  not  even  to  the  people,^*  but  only  in 


formatory  corporations  as  are  under  control 
of  the  state.  Butler  v.  Lewiston  [Idaho]  83 
P.  234.  The  power  to  charter  a  street  rail- 
way was  not  withdrawn  from  the  legisla- 
ture by  Tex.  Const.  1876.  art.  10,  §  7,  but 
such  power  exists,  provided  the  consent 
of  the  local  authorities  be  first  acquired. 
San    Antonio   Traction  Co.   v.   Altgelt,    200   U. 

S.    304,    50    Law.    Ed. . 

37,  28.     State  v.  Bryan  [Pla.]  39  So.  929. 

29.  Kenneweg-  v.  Ajllegany  County 
Com'rs,    102    Md.    119,    62    A.    249. 

30.  St.  1905.  p.  488,  c.  477,  held  valid.  Re- 
vere Water  Co.  v.  Winthrop  [Mass.]  78  N.  E. 
497. 

31.  Horton  v.  City  Council  of  Newport 
[R.    I.]    61    A.    759. 

33.  Board  of  aldermen  of  the  city  of  Wil- 
ming-ton.  City  of  Wilming-ton  v.  Bryan  [N. 
C]    54   S.   E.   543. 

83.  School  City  v.  Forrest  [Ind.]  78  N.  E. 
187;  State  v.  Chittenden  [Wis.]  107  N.  W. 
500. 

"Void  for  delej^ation:  Primary  election  law, 
§  6  (Laws  1905,  p.  213),  providing-  that  the 
county  central  committee  shall  determine 
■whether  county  officers  shall  be  nominated 
at  the  primary  election  or  by  delegates 
there  chosen,  and  whether  by  a  majority  or 
plurality  vote,  is  invalid,  as  a  delegation  of 
legislative  power.  People  v.  Chicago  Elec- 
tion Com'rs  [111.]  77  N.  E.  321.  Loc.  Acts 
1903,  p.  667,  authorizing  a  dispensary  in  the 
town  of  Georgiana  and  delegating  to  the 
commissioners  the  power  to  suspend  the  dis- 
pensary whenever  they  see  fit,  is  an  un- 
constitutional delegation  of  legislative  pow- 
er. Rose  V.  Sims  [Ala.]  40  So.  951.  Act 
Feb.  25,  1903  (Acts  1903,  p.  87),  creating  a 
board  of  dispensary  commissioners  in  Abbe- 
ville, is  unconstitutional  as  a  delegation  of 
legislative  powers  to  such  commissioners. 
Newman  v.  State  [Ala.]  39  So.  648,  afg.  State 
V.  Gates  [Ala.]  38  So.  1038;  Town  of  Elba 
v.  Rhodes,  142  Ala.  689,  38  So.  807;  Mitchell 
V.   State,    134   Ala.    392.   32   So.    687. 

Not  void  for  deIeg:ation:  Laws  1905,  c. 
5384,  is  not  invalid  as  delegating  legislative 
powers  to  the  board  of  control  of  the  state 
educational  institutions.  State  v.  Bryan 
[Fla.]  39  So.  929.  Code  §  2573,  making  neg- 
lect or  refusal  to  comply  with  rules  and  reg- 
ulations of  the  state  board  of  health  a  mis- 
demeanor and  punishable  as  provided  in  § 
4906,  does  not  delegate  to  the  board  the  legis- 
lative power  of  determining  what  acts  shall 
constitute    a    punishable    offense.     Pierce    v. 


Doolittle  [Iowa]  106  N.  W.  751.  Acts  29th 
Gen.  Assem.  p.  45,  c.  77,  regulating  the  con- 
duct of  building  and  loan  business  by  unin- 
corporated associations,  etc.,  is  not  a  dele- 
gation of  legislative  functions  to  the  auditor 
of  state  and  executive  council,  in  violation 
of  Const,  art.  3,  §  1.  Brady  v.  Mattern,  125 
Iowa,  158.  100  N.  W.  358.  The  provisions  of 
Act  Apr.  4,  1905  (Acts  1905,  p.  321,  c.  150),  for 
the  separation  of  white  and  colored  pas- 
sengers in  street  cars,  authorizing  the  con- 
ductor to  change  the  line  of  division  and  as- 
sign seats  accordingly,  is  not  an  unconstitu- 
tional delegation  of  the  police  power.  Morri- 
son v.  State  [Tenn.]  95  S.  W.  494.  Legisla- 
tive functions  are  not  unlawfully  delegated 
by  Mich.  Pub.  Acts  1901,  act  No.  173,  for 
the  taxation  of  railroad  and  other  corporate 
property,  because  the  rate  of  taxation  is  to 
be  asc/^vtained  by  a  state  board  of  assessors. 
Michigan  Cent.  R.  Co.  v.  Powers,  201  U.  S.  245, 

50  Law.  Ed. .     Drainage  Law,   §   12   (Laws 

1895,  p.  287,  c.  115),  leaving  to  the  superior 
court  the  finding  tliat  a  system  of  drainage 
is  practicable  and  conducive  to  the  public 
welfare  and  'will  increase  tlie  value  of  the 
lands  to  be  drained,  does  not  delegate  legis- 
lative authority,  as  the  court  does  not  pro- 
pose the  system  but  acts  on  the  system 
adopted  by  the  commissioners.  State  v.  Su- 
perior Ct.  [Wash.]  85  P.  264.  And  the  act 
does  not  violate  Const,  art.  7,  §  9,  authorizing 
the  legislature  to  vest  in  municipal  authori- 
ties the  power  to  make  assessments  for  im- 
provements, by  requiring  the  jury  in  drain- 
age proceedings  to  ascertain  the  damages  and 
benefits,  and  the  value  of  the  land  to  be  tak- 
en, etc.  Id.  Laws  1905,  p.  275,  c.  161,  creat- 
ing a  board  known  as  the  "State  Capitol 
Commission"  for  the  erection  of  a  state  capi- 
tol  building,  etc.,  is  not  an  unconstitutional 
delegation  of  legislative  power  (Davenport  v. 
Elrod  [S.  D.]  107  N.  W.  833),  nor  is  it  an  un- 
constitutional delegation  of  municipal  func- 
tions to  a  special  commission  in  conflict  with 
Const,  art.  3.  §  26  (Id.).  Acts  1905,  p.  873, 
c.  410,  prohibiting  the  sale  of  nontransfer- 
able tickets  by  unauthorized  agents,  is  hot 
an  unconstitutional  delegation  of  legislative 
power  to  common  carriers  (Samuelson  v. 
State  [Tenn.]  95  S.  W.  1012),  nor  is  Sess. 
Laws,  p.  376,  c.  180.  for  a  similar  purpose, 
subject  to  that  objection  (In  re  O'Neill,  41 
Wash.  174.   83  P.   104). 

34.  Acts  1905,  p.  670,  c.  316,  amending 
small  stock  law  (Acts  1903,  p.  408,  c.  177), 
making  it  effective  only  in  such  counties  as 
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those  special  instances  where  the  COTistitution  itself  authorizes  such  delegation,^^  or  in 
cases  sanctioned  by  ijumemorial  usage  originating  anterior  to  the  constitution  and 
continuing  unquestioned  thereunder.^''  The  legislature  in  delegating  legislative  power 
uf'on  supervisors  may  interpose  any  limitations  that  may  seem  desirable.^^  Where 
an  option  is  given  a  certain  class  of  corporations  to  pay  a  specific  tax  in  lieu  of  an 
ad  valorem  tax,  it  does  not  constitute  a  delegation  of  legislative  power. ^^  The  legis- 
lature cannot  by  contract  invest  any  municipal  corporation  v/ith  an  irrevocable  fran- 
chise of  govermnent  over  any  part  of  its  territory/^  nor  can  it  alienate  any  part  of 
the  legislative  power  which  the  constitution  vests  in  it,***  and  the  same  rule  applies  to 
a  municipality  as  to  the  legislative  or  governmental  power  vested  in  it/^  but  the 
legislature  may  delegate  the  power  to  determine  some  facts  or  state  of  things  upon 
which  a  statute  makes  or  intends  to  make  its  own  action  depend.*^  Powers  of  an 
administrative  character  can  be  delegated  to  boards,  commissions,  or  similar  agen- 
cies.*'    The  mere  mailing  of  reasonable  rules  to  be  followed  in  performing  adminis- 


may  adopt  it  by  a  maioritv  vote  of  the  elec- 
tors, is  unconstitutional.  Wriglit  v.  Cun- 
ning-ham, 115  Tenn.  445,  91  S.  W.  293.  In 
California  the  legislature  beine  Drohibited  by 
Const,  art.  11,  §  16.  from  creating-  or  provid- 
ing- for  the  org-anization  of  municipal  corpor- 
ations otherwise  than  by  general  la^ws  (Peo- 
ple V.  Ontario  [Cal.]  S4  P.  205),  the  fixing  of 
boundaries  of  to-wns  is  not  a  legislative  func- 
tion (Id.),  and  hence  leaving  the  determina- 
tion of  the  annexation  of  territory  to  a  town, 
to  a  vote  of  the  Inhabitants  thereof,  is  not 
invalid  as  a  delegation  of  legislative  power 
(Id.).  St.  1889,  p.  358,  c.  247,  for  annexing 
new  territory  to  a  town  upon  a  favorable 
vote  of  the  people,  is  valid,  notwithstanding 
the  prohibition  of  delegation  of  municipal 
functions  in  Const,  art.  11,  §  13.  Id.  Loc. 
Acts  1905,  p.  1071,  No.  627,  §  9,  to  annex  ter- 
ritory to  Detroit  city,  providing  the  act  be 
approved  by  a  majority  vote  of  the  electors, 
vi^as  not  an  unconstitutional  delegation  of 
legislative  po-wer  to  the  electors.  Attorney 
General  v.  Springwells  Tp.  [Mich.]  13  Det. 
Leg.  N.  30.  107  N.  W.  87. 

3i>.  Wright  V.  Cunningham,  115  Tenn.  445, 
91  S.  W.  293.  Under  Const,  art.  4,  §  38.  au- 
thorizing the  delegation  of  local  legislative 
and  administrative  powers  upon  boards  of 
supervisors.  Pub.  Acts  1903,  No.  237,  p.  390, 
delegating  to  such  boards  po-wer  to  fix  and 
determine  additional  conditions  of  contracts 
for  the  construction  or  improvement  of 
drains,  is  valid.  Albert  v.  Gibson  [Mich.]  12 
Det.  Leg.  N.  642,  105  N.  W.  19. 

36,  The  immemorial  usage  referred  to  has 
found  expression  in  only  two  forms:  1.  In 
the  po-wers  conferred  upon  municipal  cor- 
porations in  their  several  charters  and  by 
general  statutes  applying  thereto  and  per- 
taining to  the  ordering  and  administration 
of  local  affairs.  2.  In  the  po-wers  conferred 
upon  the  quarterly  county  courts  for  the 
management  of  local  matters.  "Wright  v. 
Cunningham,  115  Tenn.  445,  91  S.  W.  293. 
The  legislature  can  create  a  scliool  rti.striot, 
incorporate  its  controlling  authorities  and 
confer  upon  them  certain  governmental  pow- 
ers. Smith  V.  Robersonville  Graded  School 
Trustees  [N.  C]  53  S.  E.  524.  Chapter  204. 
p.  581,  Priv.  Acts  1905,  creating  a  graded 
school  district  and  authorizing  the  trustees 
to  levy  a  tpx  and  issue  bonds,  -when  approved 
by  the  qualified  voters,  as  required  by  Const. 


art.  7,  §  7,  is  a  valid  exercise  of  legislative 
authority.  Id.  A  portion  of  the  poyver  of 
tssication  may  be  so  delegated.  School  City  v. 
Forrest  [Ind.]  78  N.  E.  187.  The  legislature 
may  delegate  to  local  administrative  or  legis- 
lative boards  its  po-wer  of  control  over 
streets  of  a  city.  Wilcox  v.  McClellan,  47 
Misc.  465.  95  N.  Y.  S.  941.  Laws  1892,  p.  1753, 
c.  686,  §§  31,  32,  amd.  by  Laws  1899.  p.  272, 
c.  133,  conferring  authority  on  supervisors  to 
remove  county  seats  on  certain  conditions,  is 
not  an  unlawful  delegation  of  legislative 
power.  Stanton  v.  Essex  County  Sup'rs,  48 
Misc.  415,  96  N.  Y.  S.   840. 

37.  The  power  to  remove  a  county  seat 
may  be  conditioned  upon  the  approval  of  the 
people  interested.  Stanton  v.  Essex  County 
Sup'rs,  48  Misc.  415.  96  N.  Y.  S.  840. 

38.  Pub.  Acts  1883,  p.  34,  No.  39.  §  14,  as 
amd.  by  Pub.  Acts  1899,  p.  262,  No.  231,  which, 
as  construed,  grants  such  an  option,  is  not 
objectionable  as  a  delegation  of  legislative 
power.      Bird  v.  Arnott  [Mich.]  108  N.  W.  646. 

39.  40.  Horton  v.  City  Council  of  Newport 
[R.  I.]  61  A.  759. 

41.  A  common  council  cannot  delegate  to 
the  city  clerk  the  power  to  levy  and  ass>^ss 
the  cost  of  street  improvements  which  has 
been  vested  in  it.  City  of  Sedalia  v.  Dono- 
hue,  190  Mo.  407,  89  S.  W.  386.  A  city  can- 
not, by  the  grant  of  a  franchise  to  a  street 
railway  company,  divest  itself  of  the  govern- 
mental power  delegated  to  it  to  make  such 
reasonable  changes  in  the  grades  and  lines  of 
its  streets  as  are  necessary  to  protect  and 
promote  the  interests  of  the  public.  People 
v.  Geneva,  etc.,  Traction  Co.,  98  N.  Y.  S.  719. 

43.  State  V.  Southern  R.  Co.  [N.  C]  54  S. 
E.  294. 

43.  The  true  distinction  between  d'='lega- 
tion  of  power  to  make  law  and  delegation  to 
administer  la-w  is  this:  The  former  contem- 
plates exercise  of  discretion  as  to  what  the 
ia-w  shall  be;  the  other,  exercise  of  discretion 
in  the  administration  of  law.  State  v.  Chit- 
tenden [Wis.]  107  N.  W.  500.  The  Wisconsin 
law  governing  the  board  of  dental  examin- 
ers does  not  confer  power  to  do  more  than 
to  execute  the  legislative  will  along  lines 
expressed  bj'-  it  with  reasonable  definiteness 
(Id.),  but  the  power  to  determine  the  manr  ei 
of  the  use  of  the  land  granted  Vy  ^  1"  o' 
the  enabling  act  of  North  Dakota  (25  Stat 
681,    c.    180),    for    public    buildings,    is    purely 
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trative  duties  is  not  the  exercise  of  legislative  authority.**  The  power  to  eqiialize 
taxes  is  a  quasi  judicial  and  not  a  legislative  power  in  such  a  sense  that  it  cannot  be 
delegated  to  a  board.*^  Extensive  powers  of  investigation  are  sometimes  lawfully 
conferred  upon  administrative  boards,*®  and  authority  to  determine  questions  of 
fact  essential  to  the  application  of  legislative  discretion  involves  only  administrative 
discretion  and  may  be  left  to  some  other  agency.*'^ 

(§4)  C.  Judicial  functions^^ — Judicial  duties  cannot  be  imposed  on  nonju- 
dicial officers/^  nor  nonjudicial  duties  on  the  judiciar\'.°°  The  judicial  authority  of 
the  constitution  has  power  to  administer  remedies  for  remedial  rights,  formerly 
exercisable  exclusively  by  courts,  to  make  judicial  decisions  strictly  so  called,  in  ac- 
tions or  special  proceedings,  and  to  enforce  the  same.^^  To  the  courts  only  is  given 
the  authority  to  determine  whether  the  departments  act  within  the  limits  of  their 
constitutional  powers,^^  and  great  caution  should  be  and  always  is  exercised  by 
them  in  such  delicate  inquiries,^^  the  dutv'  to  keep  within  the  constitutional  limits 
of  their  jurisdictipn  being  no  less  binding  upon  the  courts  than  upon  the  legisla- 
ture.^* Courts  cannot  pass  on  the  policy,  wisdom,  or  justice  of  a  statute,  or  on  the 
expediency  of  its  enactment,^"  and  when  the  purpose  to  be  subserved  by  an  act  of 
congress  is  a  public  one,  the  courts  should  not  be  swift  to  find  defects  in  iU'^  Courts 
have  no  power  to  control  or  review  the  exercise  of  the  discretion  reposed  by  law  in 


legislative  and  cannot  be  delegated  to  a  com- 
mission (State  V.  Budge  [N.  D.]  105  N.  W. 
724).  Laws  1905,  c.  166,  p.  297,  providing  for 
the  appointment  of  a  capitol  commission  to 
remodel  and  reconstruct  the  capitol  building, 
etc.,  was  invalid  as  a  delegation  of  legisla- 
tive power.     Id. 

44.  State  V.  Chittenden  rwis.l  107  N.  W. 
500.  The  railroad  commissioners  of  Florida 
have  the  power  under  the  constitution  and 
laws  to  make  just  and  reasonable  rules  and 
regulations  to  prevent  unjust  discrimina- 
tions. Const,  art.  16,  §  30;  Acts  1899,  c.  4700, 
p.  76.  State  v.  Atlantic  Coast  Line  R.  Co. 
[Fla.]  41  So.  705.  Laws  1901.  p.  662,  c.  479. 
§  4,  subsec.  b,  authorizing  the  commissioner 
of  agriculture,  with  consent  of  the  board, 
to  establish  and  maintain  quarantine  lines, 
etc.,  is  not  an  unwarranted  delegation  of 
legislative  power  to  the  board,  whicli  is  a 
branch  of  the  executive  department.  State 
v.  Southern  R.  Co.  [N.  C]  54  S.  E.  294. 

45.  Hence  Rev.  St.  1898,  §§  1077a.  1077b, 
for  the  equalization  of  taxes  by  a  board  of 
equalization  commissioners,  are  not  unconsti- 
tutional. Foster  v.  Rowe  [Wis.]  107  N.  W. 
635. 

46.  Laws  1S99,  p.  797,  c.  370,  §  6,  grant- 
ing certain  powers  of  investigation  to  the 
state  civil  service  commission,  is  valid,  al- 
though the  investigation  authorized  miglit 
relate  to  acts  constituting  a  crime  and 
ground  for  dismissal  from  public  service. 
People  V.  Milliken,  110  App.  Div.  579,  97  X.  Y. 
S.   223. 

47.  State  V.  Chittenden  [Wis.]  107  N.  W. 
BOO. 

48.  See  5  C.  L.   627. 

49.  Acts  1897,  p.  166,  regulating  the  prac- 
tice of  dentistry,  is  not  unconstitutional  as 
investing  the  board  of  examiners  with  judi- 
cial functions.  State  v.  Doerrlng,  194  Mo. 
398,  92  S.  W.  489.  Rev.  St.  1898,  §  4944c,  as 
amended  by  Laws  1899,  p.  33,  c.  28,  autlioriz- 
ing  the  board  of  control  to  transfer  con- 
victs  from    the   reformatory   to   the   peniten- 


tiary In  certain  cases,  is  not  an  unconstitu- 
tional delegation  of  judicial  power  to  the 
board.  In  re  Harrington  [W'is.]  106  N.  W. 
851.  Pub.  Acts  1899,  No.  237,  p.  372,  §  3, 
subd.  6,  providing  for  the  revocation  of  a 
certificate  of  registration  as  a  practitioner 
of  medicine,  for  the  publication  of  certain 
objectionable  advertisements,  is  not  uncon- 
stitutional as  conferring  judicial  power  on 
the  board  of  registration.  Kennedy  v.  State 
Board  of  Registration  [Mich.]  13  Det.  Leg.  N. 
431,   108   N.   W.   730. 

.50.  Rev.  St.  1898,  §  1077a,  providing  for 
the  appointmf>nt  of  equalization  commission- 
ers by  a  circuit  judge,  is  not  unconstitution- 
al as  imposing  nonjudicial  duties  on  such 
judge.  Foster  v.  Rowe.  [Wis.]  107  N.  W. 
635.  Const,  art.  5,  §  21,  exempting  judges 
from  the  imposition  of  nonjudicial  duties,' 
applies  only  to  judges  of  the  supreme  court. 
Commonwealth  v.  Collier,  213  Pa.  138,  62  A. 
567. 

51.  State  V.  Chittenden  [Wis.]  107  N.  W. 
500. 

52,  53.      State  v.   Henry    [Miss.]    40   So.   152. 

54.  McGuire  v.  Chicago,  etc.,  R.  Co., 
[Iowa]    108    N.    W.    902. 

55.  McGuire  v.  Chicago,  etc.,  R.  Co., 
[Iowa]  108  N.  W.  902.  The  policy,  wisdom, 
expediency  and  adequacy  of  a  statute  are 
legislative  questions.  Brown  v.  Tharpe 
[S.  C]  54  S.  E.  363:  Its  decision  as  to  the 
necessity,  reasonableness,  and  expediency  of 
the  provisions  of  a  statute  to  regulate  the 
business  of  junk  dealers  is  not  subject  to 
revision.  Pub.  St.  1901,  c.  124,  §  1,  as  amd. 
by  Laws  1905,  p.  484,  c.  76.  State  v.  Cohen 
[N.    H.]    63   A.    928. 

56.  Act  Cong.  June  28,  1902,  32  Stat,  at 
L.  481,  c.  1302,  U.  S.  Comp.  Stat.  1903,  p.  431, 
authorizing  the  payment  of  $50,000,000  to 
the  New  Panama  Canal  Co.,  for  a  strip  of 
land  across  the  Isthmus  of  Panama  for  the 
construction  of  a  canal,  is  constitutional, 
Wilson  V.   Shaw,   25  App.  D.   C.  510. 
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the  legislature,^^  nor  will  they  interfere  with  its  discretion  in  the  exercise  of  its 
ix)wer  to  provide  for  the  public  welfare  so  long  as  it  keeps  within  the  fair  and  reason- 
able scope  of  its  powers.^*  Courts  cannot  review  the  exercise  of  the  discretionary 
powers  reposed  by  law  in  administrative  boards.^®  The  exercise  of  the  police  power 
is  subject  to  the  supervision  of  the  courts,*'*^  but  police  regulations  may  not  be  de- 
clared void  merely  because  deemed  contrary  to  natural  justice  and  equity/^  but 
only  because  they  violate  some  constitutional  right.^^  The  question  whether  an 
ordinance  is  a  reasonable  and  proper  exercise  of  the  police  power,  or  an  unreason- 
able and  arbitrary  interference  ■with  the  right  to  hold  and  enjoy  property,  is  a 
judicial  one^^  and  the  courts  can  determine  it,  notwithstanding  the  fact  that  a 
municipal  body  has  expressed  its  judgment  thereon.®*  Whether  existing  or  pre- 
scribed rates  chargeable  by  a  public  service  corporation  afford  reasonable  com- 
fHmsation  is  a  judicial  question  determinable  by  the  courts,  but  the  power  to  estab- 
lish and  fix  rates  for  service  in  the  future  is  a  legislative  prerogative  which  the 
courts  cannot  exercise.®'  Under  the  constitution  of  Washington,  the  determination 
of  whether  the  proposed  use  of  land  sought  to  be  taken  is  public  is  a  judicial  ques- 
tion,®* The  granting  or  refusing  of  a  license  to  practice  medicine,  or  the  revoca- 
tion thereof,  by  the  examining  board,  is  not  an  exercise  of  judicial  power.^^  The 
power  of  the  superior  courts  to  punish  for  contempt  is  derived  from  their  very 
constitution  without  express  statutory  aid,®"  and  the  legislature  cannot  restrict  such 
power  as  it  existed  at  common  law.®® 

§  5.  Relative  powers  of  Federal  and  state  or  other  subordinate  governments.'"^ 
— Tlie  congress  of  the  L^'nited  States  cannot  exercise  the  police  power,  except  when 
legislating  for  the  District  of  Columbia  and  the  territories,  but  the  states  must  ex- 
ercise it."^     The  power  to  prohibit  the  use  of  the  national  flag  does  not  belong  ex- 


57.  state  v.  Bryan  [Fla.]  39  So.  929;  Ex 
parte  "U'eber  [Cal.]  86  P.  809;  m  re  NeweU 
[Cal.    App.l    84    P.    226. 

58.  Brady  v.  Mattern,  125  Iowa,  158,  100 
N.   "W.   358. 

59.  The  board  of  railroad  commissioners 
O-  Connecticut  is  an  administrative  body,  and 
acts  purely  in  an  administrative  capacity  In 
abolishing'  a  grade  crossing,  and  so  far  as 
Gen.  St.  1902,  §§  3718,  3747,  attempt  to  author- 
ize the  superior  court  to  set  aside  the 
board's  decision,  on  appeal,  they  are  uncon- 
stitutional. Appeal  of  Spencer  [Conn.]  61 
A.  1010.  The  action  of  the  board  of  control 
of  the  penitentiary,  relative  to  the  ■working- 
of  the  convicts,  where  there  i.s  no  charge  of 
corruption  or  misconduct,  and  it  is  within 
the  scope  of  the  authority  legally  conferred, 
is  not  revie^wable  by  the  courts.  Henry  v. 
State  [Miss.]  39  So.  856.  Rev.  Code  1892,  § 
3201,  providing  for  the  working  of  convicts 
on  a  farm,  do  not  violate  Const.  §§  223,  224, 
prohibiting  the  leasing  of  convicts,   etc.     Id. 

60.  Whether  legislation  is  calculated  to 
promote  the  health,  comfort,  safety,  and 
welfare  of  society,  is  a  question  for  the 
courts,  when  its  constitutionality  is  assailed 
on  account  of  its  restriction  of  the  liberty 
of  citizens  of  the  United  States.  Halter  v. 
State   [Neb.]   105  N.  W.   298. 

«1.  State  V.  Richcreek  [Ind.]  77  N.  E. 
1085. 

62.     Acts    1905,    p.    182,    c.    109,    regulating 
banks    and    banking,    etc.,    does    not    violate 
any  of   the  constitutional   guaranties.     State 
V.   Richcreek    [Ind.]    77   N.    E.    1085. 
7   Curr.   Law — 45. 


63.  Hume  v.  Laurel  Hill  Cemetery,  14  2  F. 
552. 

64.  An  ordinance  w^hich  arbitrarilj'  pro- 
hibits the  burial  of  bodies  'w-ithin  an  entire 
county,  including  lands  unoccupied  and  re- 
mote from  habitations,  where  the  public 
health  and  safety  could  not  possibly  be  en- 
dangered, is  unreasonable  and  void.  Hume 
V.  Laurel  Hill   Cemetery,   142   F.   552. 

65.  City  of  Madison  v.  Madison  Gas  & 
Elec.   Co.    [Wis.]    108   N.   W.   65. 

66.  Const,  art.  1,  §  16.  State  v.  Superior 
Ct.  [Wash.]  85  P.  264.  Drainage  Law,  §  12 
(Laws  1895,  p.  287,  c.  115),  in  leaving  to  the 
superior  court  the  finding  of  the  practica- 
bility and  conduciveness  to  public  health  of 
a   proposed    drain,    is   valid.     Id. 

67.  Spurgeon  v.  P^hodes  [Ind.]  78  N.  K. 
228. 

CS.  Ex  parte  McCown,  139  N.  C.  95,  51  S. 
E.    957. 

69.  Ex  parte  McCown,  139  N.  C.  95,  51  S. 
E.  957.  When  an  attorney  is  charged  with 
a  contempt  because  of  misbehavior  in  the 
presence  of  the  court,  the  judge  in  whose 
presence  the  misbehavior  took  place  has  an 
inherent  right  to  try  the  case.  The  general 
assembly  cannot  abridge  this  right,  and  the 
statute  giving  a  party  the  privilege  of  filing 
an  affidavit  of  prejudice  on  the  part  of  the 
judge  was  not  intended  by  the  legislature  to 
enable  a  defendant  in  a  case  of  contempt  in 
the  presence  of  the  court  to  take  the  trial 
of  that  caso  before  another  judge.  State  v. 
Shay,   3   Ohio   N.  P.    (N.   S.)    657. 

70.  See    5   C.   L.    628. 
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clusively  to  the  Federal  congress,  but  may  be  exercised  by  the  states.'-  The  con- 
struction of  highways  is  the  special  function  and  even  the  duty  of  the  state,  but  that 
function  cannot  be" denied  to  the  United  States  in  the  places  where  it  is  sovereign 
and  has  exclusive  jurisdiction.'^  Federal  courts  cannot  interfere  by  habeas  corpus 
with  state  imprisonment  on  a  criminal  conviction,  where  the  state  court  had  juris- 
diction over  the  subject-matter  and  person  and  did  not  lose  it  during  the  trial. ^'^ 

§  6,  Police  power  in  geneml.''^ — The  police  power  is  one  of  the  inherent,  sover- 
eign powers  of  the  otate.'^''  It  is  essential  to  the  full  accomplishment  of  the  pur- 
poses of  civil  govei-mnent,"  and  it  may  be  paraphrased  as  society's  natural  right 
of  self-defense.'^®  Hence,  neither  the  state  nor  a  municipality  can  by  contract,  by 
athnnative  action  or  by  inaction,  permanently  divest  itself  of  the  authority  to  exercise 
its  police  powers.'^®  Police  legislation,  like  all  other  exercise  of  the  lawmaking 
power,  must  bear  the  test  of  constitutional  limitations,""  but  the  fourteenth  amend- 
ment was  not  intended  to  limit  or  hamper  the  states  in  the  exercise  of  their  police 
powers,*^  since  all  property  and  personal  rights  are  held  subject  to  that  power,®=^ 
hence  anv  statute  or  ordinance,  the  sole  object  and  general  tendency  of  which  is  to 
protect  the  pul)lic  health,*^  safety,®*  or  morals,^^   or  promote  the  welfare  of  the 


Morrison    v.    State    [Tenn.]    95    S.    W 
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72.  Laws  1903.  c.  139.  p.  644  (Cobbey's  Ann. 
St.  1903,  §  237,5g-  et  seq.),  to  prevent  and 
punish  the  desecration  of  the  United 
States  flag-,  is  constitutional.  Halter  v.  State 
[Neb.]   105  N.  W.   298. 

73.  Act  Cong.  June  28.  1902.  32  Stat,  at  L,. 
481,  c.  1302.  U.  S.  Comp.  St.  1903.  p.  431.  for 
the  purchase  of  a  strip  for  the  Panama  Canal, 
is  constitutional.  Wilson  v.  Shaw,  25  App. 
D.    C.    510. 

74.  Jurisdiction  was  not  lost  by  the  mere 
failure  to  have  the  testimony  read  or  repeat- 
ed to  the  accused,  who  was  unable  on  ac- 
count of  almost  total  deafness  to  hear  the 
same,  when  he  was  aware  of  all  the  pro- 
ceedings and  made  no  objections.  Felts  v. 
Murphv.   201   U.  S.   123.   50  I^aw.   Ed. . 

75.  See  5  C.  L.  628. 
Morrison  v.  State  [Tenn.]  95  S.  W.  494. 
State   V.   Chittenden    [Wis.]    107   N.   W. 
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McGuire  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
W.   902. 

State   V.   St.   Paul,   etc.,   R.   Co.    [Minn.] 
108  N.  W.  261. 

80.  State  v.  Chittenden  [Wis.]  107  N.  W. 
500;  McCiuire  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
lOS  N.  W.  902. 

81.  McGuire  v.  Chicago,  etc..  R.  Co.  [Iowa] 
108  N.  W.  902;  Darnell  v.  Memphis  [Tenn.] 
95  S.  W.  816;  Morrison  v.  State  [Tenn.]  95  S. 
W.  494;  Halter  v.  State  [>Teb.]  105  N.  W^  298; 
In  re  Newell   [Cal.  App.]  84  P.  226. 

82.  Mumford  v.  Chicago,  etc.,  R.  Co.,  128 
Iowa,  685.  104  N.  "W.  1135;  In  re  Newell  [Cal. 
App.]  84  P.  226;  California  Reduction  Co.  v. 
Sanita-ry  Reduction  Works,  199  U.  S.  306,  50 
Law.  Ed.  — ;  "Williams  v.  Fourth  Nat.  Bank 
fOkl.]  82  P.  496;  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  199  U.  S.  306,  50 
Law.  Ed.  — .  The  ri^ht  of  contract  is  sub- 
ject to  the  proper  exercise  of  the  police 
power.  People  v.  Marcus  [N.  Y.]  77  N.  E. 
1073.  Acts  27th  Gen.  Assem.  p.  33.  c.  49, 
amending  Code.  §  2071.  making  railroad  com- 
panies liable  for  injuries  to  servants  caused 
by  negligence  of  fellow-servants,   regard]. 


of  contracts  of  indemnity,  etc.,  is  a  proper  ex- 
ercise of  police  power.  McGuire  v.  Chicago, 
etc..  R.  Co.  [Iowa]  108  N.  W.  902.  Rev.  Laws, 
c.  56.  §  1.  prohibiting  the  imposing,  as  a  con- 
dition of  sale,  tliat  the  purchaser  shall  not 
deal  in  the  goods,  etc.,  of  any  other  person, 
etc.,  but  not  prohibiting  the  appointment  of 
sole  agents  or  the  making  of  exclusive  con- 
tracts of  sale,  is  within  the  police  power  of 
the  state.  Commonwealth  v.  Strauss  [Mass.] 
78  N.  E.  136.  The  hours  of  work,  in  employ- 
ments detrimental  to  health,  may  be  regu- 
lated by  the  legislature.  State  v.  Muller 
[Or.]  85"P.  855.  Laws  1903,  p.  148,  prohibit- 
ing the  employment  of  any  female  in  any 
factory,  etc.,  for  more  than  10  hours  a  day, 
is  valid.  Id.  The  right  of  the  legislature  to 
prescribe  a  maximum  rate  of  interest  for  the 
forbearance,  use,  or  loan  of  money  has  long 
been  recognized.  State  v.  Cary,  126  Wis.  135, 
105  N.  W.  792. 

83.  Commonwealth  v.  Strauss  [Mass.]  78 
N.  E.  136;  State  v.  Richcreek  [Ind.]  77  N.  E. 
1085;  People  v.  Warden  of  Prison  of  New 
York.  183  N.  Y.  223.  76  N.  E.  11;  Ex  parte 
Hayden,  147  Cal.  649.  82  P.  315;  California 
Reduction  Co.  v.  Sanitary  Reduction  Works, 
199  U.  S.  306.  50  Law.  Ed.  — ;  State  v.  Chit- 
tenden [Wis.]  107  N.  W.  500:  McGuire  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  108  N.  W.  902.  An 
ordinance  proliibiting  the  sale  of  milk  con- 
taining a  preservative  may  be  passed,  even 
though  a  preservative  not  injurious  to  health 
might  be  used.  City  of  St.  Louis  v.  Schuler, 
190  Mo.  524,  89  S.  W.  621.  Laws  1905,  p.  161, 
c.  114.  to  create  a  food  and  dairy  department 
to  prevent  the  adulteration  of  foods,  etc..  was 
within  the  police  power  of  the  state,  except 
so  far  as  it  unreasonably  interfered  with  in- 
terstate commerce.  Jewett  Bros.  v.  Smail  [S. 
D.]  105  N.  W.  738.  A  constitutional  provi- 
sion that  all  navigable  waters  shall  forever 
remain  public  highways  does  not  prevent  the 
legislature,  under  its  power  of  drainage  of 
low  lands,  from  authorizing  the  building  of  a 
dam  across  such  a  stream.  Manigault  v. 
Springs,  199  U.  S.  473.  50  Law.  Fd.  — .  Laws 
1903,  p.  185,  c.  159,  §  13,  prohibiting  the  dis- 
charge  of   sewage   into   a   stream   used   for   a 
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community  at  large,^"  sjr^  well  as  the  public  peace,  cpaet,  and  good  order,"  or  public 
convenience  or  general  prosperity,^^  is  valid  and  enforceable,  tliough  it  may  inci- 


public  drinking-  supply,  without  reference  to 
distance  from  the  intake,  is  a  proper  exer- 
cise of  the  police  power.  City  of  Durham  ▼. 
Eno  Cotton  Mills  [N.  C]  54  S.  E.  453.  Laws 
1905,  p.  130,  c.  66,  for  licensing-  plumbers,  etc., 
does  not  bear  such  relation  to  the  public 
health  as  to  render  it  a  police  or  sanitary 
measure  .iustifiable  under  the  Dolice  power. 
State  V.  Smith  [Wash.1  84  P.  851.  The  legis- 
lature can  regulate  trade  and  business  in 
drugs  and  poisons.  State  v.  Kumpfert,  113 
La.  950,  40  So.  365. 

Sunday  laws:  The  Sunday  law  is  justified 
as  a  sanitary  measure  and  as  a  legitimate  ex- 
ercise of  police  power.  State  v.  Weiss 
[Minn.]  105  N.  W.  1127.  Laws  1903,  c.  362, 
p.  652,  prohibiting  public  traffic  on  Sunday,  is 
constitutional.  Id.,  following  State  v.  Justus 
91  Minn.  447,  98  N.  W.  325,  103  Am.  St.  Rep. 
521,  64  L.  R.  A.  510.  Pen.  Code  §§  263,  264, 
prohibiting  servile  labor  or  work  on  Sunday, 
does  not  conflict  with  the  state  or  Federal 
constitution.  People  v.  Zimmerman,  48  Misc. 
203,    95    N.    T.   S.    136. 

Practice  of  medicine,  etc.:  The  legislature 
can  regulate  the  practice  of  medicine  and 
surgery.  State  v.  Davis.  194  Mo.  485,  92  S.  W. 
484.  Statutes  prescribing  the  qualifications 
of  medical  practitioners  and  regulating  the 
practice  of  medicine  are  within  the  police 
power  of  the  state  and  infringe  no  consti- 
tutional provision.  Spurgeon  v.  Rhodes 
[Ind.]  78  N.  E.  228.  The  police  power  of  the 
state  warrants  the  requirement  of  the  pos- 
session of  all  reasonable  qualifications  by 
those  who  seek  to  engage  in  the  public  prac- 
tice of  medicine  (Czarra  v.  Medical  Sup'rs, 
25  App.  D.  C.  443),  and  the  extension  of  a 
■wide  discretion  to  those  agencies  charged 
with  the  duty  of  inquiry  and  determination 
(Id.).  But  so  much  of  Act  Cong.  June  3, 
1896  (29  Stat,  at  D.  198,  c.  313),  as  authorizes 
the  board  of  medical  supervisors  to  revoke 
a  license  upon  conviction  of  "unprofessional 
or  dishonorable  conduct,"  independently  ol 
other  offenses,  is  void  for  uncertainty,  it  be- 
ing a  mere  matter  of  opinion  as  to  whether 
an  act  constitutes  such  conduct.  Id.  Legis- 
lation prescribing  regulations  for  the  prac- 
tice of  dentistry  is  within  the  police  power. 
Kettles  v.  People  [111.]  77  N.  E.  472. 

84.  Commonwealth  v.  Strauss  [Mass.]  i8 
N.  E.  136;  State  v.  Richcreek  [Ind.]  77  N.  E. 
1085;  People  v.  Warden  of  Prison  of  New 
York,  183 -N.  T.  223,  76  N.  E.  11;  McGuire  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  108  N.  W.  9u2; 
State  V.  Chittenden  [Wis.]  107  N.  W.  500. 
When  a  large  number  of  persons  are  em 
ployed  in  an  extrahazardous  business,  it  is 
within  the  police  power  to  regulate,  or  re- 
quire the  owner  to  regulate,  conditions  so  a.s 
to  safeguard  their  lives  and  health.  An 
dricus'  Adm'r  v.  Pineville  Coal  Co.  [Ky.]  90 
S.  W.  233.  A  city,  under  Const,  art.  11.  §  11. 
authorizing  the  enforcement  of  police  regu- 
lations not  in  conflict  with  general  laws,  can 
declare  it  unlawful  to  erect  or  maintain  any 
tent  or  movable  structure  within  the  fire  lim- 
its. In  re  Newell  [Cal.  App.]  84  P.  226.  Un- 
der its  police  power  the  state  can  impose 
upon  railroad  companies  the   uncompensated 


duty  of  constructing  and  maintaining  all  nee 
essary    safety    devices   at    highway  crossings 

laid   out   after    the   construction    of   the   rail- 
Joad,   and   such   requirement   is  not   a  taking 
of  private   property   for   public  use   in  viola 
tion   of   the    constitution.     State    v.    St.    Paul, 
etc.,   R.   Co.    [Minn.]    108   N.   W.    261. 

S5.  Commonwealth  v.  Strauss  [Mass.]  '9. 
N'.  E.  136;  People  v.  Warden  of  Prison  of  New 
York,  183  N.  Y.  223,  76  N.  E.  11;  State  v. 
Richcreek  [Ind.]  77  N.  E.  1085;  Ex  parte 
Hayden,  147  Cal.  649,  82  P.  315;  McGuire  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  108  N.  W.  902; 
State  V.  Chittenden   [Wis.]    107  N.   W.  500. 

Places  of  amusement:  The  state,  in  tt.ti 
'.yercise  of  its  police  power,  has  the  un- 
i^uestioned  riglit  to  regulate  places  of  amuse- 
ment, such  as  public  race  tracks.  Greenburg 
V.  Western  Turf  Ass'n   [Cal.]   82  P.  684. 

Suppression  of  gambling:  The  power  of 
the  state  to  enact  laws  to  suppress  gambling 
i^annot  be  doubted.  Marvin  v.  Trout,  199  U. 
S.  212,  50  Law.  Ed.  — .  Ohio  Rev.  St.  §  4275, 
subjecting  a  building  knowingly  permitted  to 
be  used  for  gambling  purposes,  to  an  action 
to  pay  a  judgment  for  the  recovery  of  money 
lost  there,  sustained.  Id.  Under  the  police 
power  of  the  state  the  legislature  can  auth- 
orize the  prevention  by  injunction  of  the 
habitual  use  of  any  premises  for  the  pvirpose 
of  gaming.  Ex  parte  Allison  [Tex.  Cr.  App.l 
14  Tex.  Ct.  Rep.  409,  90  S.  W.  492,  afd.  14  Tex. 
Ct.  Rep.  687,  90  S.  W.  870.  Gen.  Laws  29th 
Leg.  p.  372,  c.  153,  sustained.     Id. 

Sale  of  liquors:  No  one  has  a  natural  right 
to  sell  intoxicating  liquor,  because  the  tend- 
ency of  its  use  is  to  deprave  public  morals. 
State  V.  Seebold,  192  Mo.  720,  91  S.  W.  491. 
It  is  neither  a  "natural,  essential  and  in- 
herent," inalienable  right,  nor  a  constitu- 
lional  one.  State  v.  Corron  [N.  H.]  62  A. 
1044.  It  is  within  the  police  power  of  the 
state  to  regulate,  or  to  absolutely  prohibit, 
the  sale  of  liquors  (Borck  v.  State  [Ala.]  39 
So.  580)  without  violation  of  the  fourteenth 
amendment  to  the- Federal  constitution  (State 
V.  Frederickson  [Me.]  63  A.  535),  and  hence 
it  may  be  prohibited  as  t"  a  class  that  the 
state  does  not  deem  fit  to  engage  in  the 
I  business  (Borck  v.  State  [Ala.]  39  So.  580). 
A  liquor  license  may  be  revoked  for  viola- 
1  'Jons  of  the  liquor  laws.  Id.  An  ordinance 
I  making  it  a  misdemeanor  for  the  proprietor 
of  ti.  saloon  to  permit  any  person  other  than 
himself  and  family  to  enter  sujn  place  -while 
it  is  required  to  be  kept  closed  lnfrinar«»»  ro 
ornstitutional  right,  privil  ;ge,  or  i/nmunity. 
State  v.  Galloway  [Idaho]  '84  P.  27.  The 
legislature  may  provide  for  the  seizure  and 
condemnation,  judicially  determined,  of  in- 
toxicating liquors  kept  for  sale  in  violation 
of  law,  without  a  deprivation  of  property 
without  due  process  of  la-w.  Beavers  v. 
Goodwin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
429,  90  S.  W.  930.  Pen.  Code  1895,  art.  402, 
amd.  by  Acts  2Sth  Leg.  (Gen.  Laws  p.  55.  c. 
JO),  providing  for  a  search  of  the  place  where 
liquors  are  alleged  to  be  sold,  is  a  depriva- 
tion of  property  without  due  process  of  law, 
for  failure  to  provide  for  any  judicial  deter- 
tnination.  etc.  Id.  An  ordinance  requiring 
the  procuring  of  a  license  to  sell  liquors  and 
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dentall}'-  interfere  with  liberty^^  or  property  f'^  but  personal  or  property  rights  can- 
not, be  arbitrarily  invaded  under  the  guise  of  regulation.®^     Eegulations  preventive 


the  payment  of  $500  therefor,  adopted  under 
charter  authority,  is  a  valid  police  regulation 
and  not  a  revenue  measure.  Wells  v.  Torrey 
[Mich.]  13  Det.  Leg.  N.  378,  108  N.  W.  423. 
Restrictions  which  may  be  lawfully  imposed 
might  be  obnoxious  as  an  illegal  restraint 
of  trade  when  applied  to  other  pursuits  or 
avocations.  State  v.  Galloway  [Idaho]  84  P. 
27.  The  power  to  prohibit  the  sale  of  intox- 
icating liquors  during  certain  periods  is  no 
longer  an  open  question.  Id.  Loc.  Acts  1905, 
p.  1157,  No.  663,  prohibiting  the  keeping  of  a 
saloon  near  any  public  school  in  a  certain 
county,  is  valid.  White  v.  Bracelin  [Mich.] 
13  Det.  Leg.  N.  156,  107  N.  W.  1055. 

Jnnk  dealers:  The  temptation  to  children 
to  procure  junk  and  sell  it  to  junk  dealers  is 
a  moral  detriment  which  the  legislature  can 
remove  by  requiring  junk  dealers  to  be  li- 
censed and  by  prohibiting  their  purchasing 
from  young  children.  People  v.  McGuire,  99 
N.  Y.  S.  91.  Pen.  Code  §  290,  subd.  6,  though 
construed  to  prevent  junk  dealers  from  pur- 
chasing goods  from  children  under  16,  re- 
gardless of  whether  the  goods  were  stolen, 
is  not  unconstitutional.  Id.  Pub.  St.  1901,  c. 
124,  §  1,  as  amd.  by  Laws  1905,  p.  484,  c.  76, 
for  licensing  junk  dealers,  is  constitutional. 
State  V.  Cohen   [N.  H.]   63  A.  928. 

86.  Commonwealth  v.  Strauss  [Mass.]  78 
N.  E.  136;  State  v.  Richcreek  [Ind.]  77  N.  E. 
1085;  People  v.  Warden  of  Prison  of  New 
York,  183  N.  Y.  223,  76  N.  E.  11;  Ex  parte 
Hayden,  147  Cal.  649,  82  P.  315;  California 
Reduction  Co.  v.  Sanitary  Reduction  Works, 
199  U.  S.  306,  50  Law.  Ed.  — .  The  police 
power  includes  legislative  authority  to  make 
all  regulations  reasonably  necessary  or  con- 
ducive to  the  public  welfare.  State  v.  Chit- 
tenden [Wis.]  107  N.  W.  500.  An  act  cal- 
culated to  foster  sentiments  o£  patriotism  is 
not  open  to  the  objection  that  it  is  not  cal- 
culated to  promote  the  welfare  of  society. 
Halter  v.  State  [Neb.]   105  N.  W.  298. 

87.  Carty's  Adm'r  v.  Winooski  [Vt.]  62  A. 
45;  State  v.  Chittenden   [Wis.]   107  N.  W.  500. 

88.  Chicago,  B.  &  Q.  R.  Co.  v.  People,  200 
U.  S.  561,  50  Law.  Ed.  — . 

89.  People  v.  Warden  of  Prison  of  New 
York,  183  N.  Y.  223,  76  N.  E.  11;  Halter  v. 
State  [Neb.]  105  N.  W.  298;  People  v.  Marcus 
[N.  Y.]  77  N.  E.  1073.  If  it  be  competent  for 
the  legislature  to  prescribe  police  regula- 
tions for  a  particular  locality,  any  inconven- 
ience resulting  to  those  living  near  the 
boundary  line  because  of  such  proximity 
must  be  borne  as  the  natural  consequence  of 
the  valid  legislation.  Brown  v.  Tharpe  [S. 
C]  54  S.  E.  363.  The  provisions  for  state- 
ments by  the  owner,  registration  and  license 
of  motor  vehicles,  are  within  the  exercise  of 
the  police  power  for  the  purpose  of  securing 
the  safety  of  the  public.  Unwen  v.  State  [N. 
J.  Law]  64  A.  163.  Code  Pub.  Gen.  Laws,  art. 
72,  §  8,  prohibiting  the  having  or  taliinj?  of 
oysters  under  a  certain  size,  etc.,  is  a  proper 
police  regulation.  Windsor  v.  State  [Md.] 
64  A.  288^  The  granting  of  licenses  to  non- 
resident hnnters  to  kill  deer  within  the 
state  is  within  the  proper  exercise  of  the  po- 
lice power  of  the  state,  if  there  is  no  dis- 
crimination in  their  favor  and  against  resi- 


dents  without   classification.     State  v.   Niles 
[Vt.]  62  A.  795. 

Separation  of  races:  Act  Apr.  4,  1905  (Acts 
1905,  p.  321,  c.  150),  requiring  the  separation 
of  white  and  colored  passengers  on  street 
cars,  is  valid.  Morrison  v.  State  [Tenn.]  95 
S.  W.  494.  Act  Mar.  22,  1904,  p.  ISl,  c.  85, 
prohibiting  and  punishing  the  maintenance 
of  an  institution  of  learning  for  the  joint 
teaching  of  white  and  colored  persons,  is 
within  the  police  power  and  valid  (Berea 
College  V.  Com.  [Ky.]  94  S.  W.  623),  but  in 
so  far  as  it  prohibits  the  maintenance  by  in- 
stitutions of  learning  of  separate  branches 
for  white  and  colored  persons  less  than  25 
miles  distant  from  each  other,  is  unreason- 
able and  not  within  the  police  power  (Id.). 

»0.  The  provisions  declaring  that  prop- 
erty shall  not  be  taken  without  due  process 
of  law  have  no  application  to  statutes  passed 
in  the  exercise  of  the  police  power.  In  re 
Newell  [Cal.  App.]  84  P.  226.  In  the  exercise 
of  the  police  power  the  legislature  ia  not  re- 
stricted to  indictment,  but  may  proceed  by 
the  summary  process  of  abatement  of  the 
nuisance  and  imposing  as  a  penalty  the  for- 
feiture or  destruction  of  the  article  illegally 
used.  Daniels  v.  Homer,  139  N.  C.  219,  51  S. 
E.  992.  As  a  person  whose  nets  are  seized 
for  alleged  violation  of  Acts  Gen.  Assem. 
1905,  c.  292,  regulating  fishing  in  Albemarle 
and  Pamlico  Sounds,  etc.,  can  contest  the 
question  in  replevin,  by  injunction  or  by 
action  to  recover  the  proceeds  of  sale  and 
damages,  §  9  is  not  unconstitutional  as  de- 
priving him  of  property  without  due  process. 
Id.  The  right  of  the  public  to  be  protected 
from  damage  by  estrays  is  included  within 
the  police  power  inherent  in  government. 
City  of  Paducah  v.  Ragsdale  [Ky.]  92  S.  W. 
13.  A  franchise  granted  to  a  street  railvt-ay 
company,  though  a  contract  between  the  city 
and  the  company,  is  nevertheless  subject  to 
the  police  power  of  the  city  to  regulate  the 
manner  of  the  use  of  the  streets.  People  v. 
Geneva,  etc..  Traction  Co.,  98  N.  Y.  S.  719. 
The  liankins  business,  because  of  its  quasi 
public  nature  and  the  intimate  relation  it 
bears  to  the  fiscal  affairs  of  the  people  and 
the  revenues  of  the  state,  is  within  the  police 
power.  State  v.  Richcreek  [Ind.]  77  N.  E. 
1085.  A  municipal  ordinance  requiring  a 
specified  kind  of  fire  escapes  is  not  an  in- 
terference with  vested  rights,  in  case  of  an 
owner  of  a  building  previously  erected  and 
equipped  with  the  fire  escapes  there  pre- 
scribed. City  of  Seattle  v.  Hinckley,  40 
Wash.   468,  82  P.  747. 

Disposition  of  garbaicre:  A  municipal  or- 
dinance requiring  all  garbage,  etc.,  to  be 
delivered  at  a  crematory  to  be  destroyed  at 
the  expense  of  the  party  delivering  it,  does 
not  deprive  him  of  property  without  due  pro- 
cess of  law,  though  some  of  the  refuse  de- 
stroj'ed  may  have  some  value.  California 
Reduction  Co.  v.  Sanitary  Reduction  Co.,  199 
U.  S.  306,  50  Law.  Ed.  — .  A  city  ordinance, 
limiting  the  use  of  the  streets  for  the  col- 
lection and  distribution  of  garbage  to  the 
duly  authorized  contractor  of  the  citJ^  is  a 
valid  exercise  of  the  police  power,  if  passed 
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of  fraud  especially  are  within  the  scope  of  the  police  po-wer.^^  The  clear  weight  of 
authority  sustains  the  right  of  the  legislature  to  control  the  constabulary. ^^  The  leg- 
islature may  designate  any  agency  it  sees  fit  witliin  the  state,  reasonably  calculated  to 
act  justly  in  the  matter,  to  nominate  persons  for  appointment  to  administer  its  mere 
police  regulations.^*  The  police  power  may  be  delegated  to  municipalities,^^  or  in 
the  exercise  of  the  police  power,  the  legislature  may  divide  the  state  into  as  many 
political  di\'isions  as  it  sees  fit,  whether  counties,  cities,  towns,  or  plantations,  and 
impose  upon  them  the  care  and  support  of  paupers  in  any  manner  it  desires.^** 

§  7.     Liberty  of  contract  and  right  of  property  cannot  he  invaded,^'^  except  as 

'  reasonahly  necessary  for  the  public  welfare.^^ — To  labor  and  employ  labor  are  in- 
herent and  inalienable  rights  and  cannot  be  taken  away  in  whole  or  in  part,  unless 

-  upon  the  broad  gi^ound  of  public  good,'*^  but  the  power  of  a  legislature  toi  regulate  a 


in  good  faith  to  safeguard  the  public  health. 

.  Atlantic  City  v.  Abbott  [N.  J.  Law]   62  A.  999. 

91.     While  a  creek  into  which  the  offal  of 

a   slaughter   house,   as   well   as   sewage    from 

private  residences,  was  discharged  might  be 

abated    as    a    nuisance,    the    slaughter    house 

.  whicli  was  kept  in  a  sanitary  condition,  and 
plaintiff's  franchise  to  keep  it,  could  not  be 
abolished  by  the  United  States  military  gov- 
ernor of  Cuba.  O'Reilly  De  Camara  v. 
Brooke,  142  E'.  858.  A  statute  which  prohibits 
an  act  which  is  innocent  in  character  and 
which  has  no  tendency  to  affect,  injure,  or 
endanger  the  public  health,  morals,  or  safety, 
is  not  a  valid  exercise  of  the  police  power. 
Ex  parte  Quarg  [Cal.]  84  P.  766.  Act  Cal. 
Mar.  18,  1905  (St.  1905,  p.  140,  c.  140),  pro- 
hibiting the  sale  of  theater  tickets,  etc.,  for 
a  higher  price  than  originally  charged  there- 
for by  the  management.  Id.  If  a  cemetery 
never  has  been  and  will  not  become  a  nuis- 
ance and  is  not  dangerous  to  life  or  healtli, 
a  municipality  cannot  constitutionally  pro- 
hibit its  use.  Hume  v.  Laurel  Hill  Cemetery, 
142  F.  552. 

93.  State  v.  Richcreek  [Ind.]  77  N.  E.  1085; 
People  V.  Warden  of  Prison  of  New  York, 
183  N.  Y.  223,  76  N.  E.  11.  Laws  1904,  c.  432, 
regulating  the  keeping  of  euipIoyHitut 
agencies  in  first  and  second  class  cities,  is  a 
proper  police  regulation  to  prevent  fraud 
and  imposition  on  ignorant  people  seeking 
employment.  Id.  The  legislature,  under  its 
police  power,  can  adopt  reasonable  measures 
for  the  regulation  of  sales  o£  inci'chandise  in 
bulk  so  as  to  prevent  fraud.  In  re  Paulis, 
144  F.  472.  Conn.  Pub.  Acts  1905,  p.  408,  c. 
211,  regulates  such  sales,  and  is  reasonable.  Id. 
Sess.  Laws  1903,  c.  30,  §  1,  p.  240.  regulating 
such  sales,  does  not  conflict  with  organic 
act  §  6,  conserving  property  rights.  Wil- 
liams V.  Fourth  Nat.  Bank  [Okl.]  82  P.  496. 
Act  Oct.  10,  1903  (Acts  1903.  p.  438),  prohibit- 
ing the  olianj^iug  of  names,  except  as  pro- 
vided by  law,  with  intent  to  defraud,  etc., 
was  a  proper  exercise  of  the  police  power. 
Morris  v.  State  [Ala.]  39  So.  973. 

TJoKet  Iirokernge:  Laws  1905,  p.  422,  in 
effect  prohibiting  railroad  ticket  brokerage, 
is  a  lawful  "xeroise  of  the  police  power  of 
the  state.  State  v.  Thompson  [Or.]  84  P.  476. 
Sess.  Laws  1905,  p.  376,  c.  ISO,  prohibiting  any 
but  regularly  authorized  agents  from  selling 
railroad  tickets,  is  a  valid  enactment  in  pre- 
vention of  frauds  on  the  public.  T"  re 
O'Neill,    41   Wash.    174,    83   P.   104.     Acts   1905, 


p.  873,  0.  410,  prohibiting  the  sale  of  non- 
transferable tickets  by  unauthorized  agents, 
is  valid.  Samuelson  v.  State  [Tenn.]  95  S. 
W.   1012. 

93.  The  right  of  a  city  to  the  sole  control 
of  its  police  force  has  not  been  so  reserved 
as  to  bring  it  within  Const,  art.  1,  §  23,  or 
art.  4,  §  10  (Horton  v.  City  Council  of  Newport 
[R.  I.]  61  A.  759),  and  the  provisions  of  Laws 
1900-1901,  p.  110,  c.  804,  for  the  appointment 
of  police  commissioners  for  the  city  of  New- 
port, and  the  payment  of  their  salaries  (§  9) 
by  the  city,  are  valid   (Id.), 

94.  State  v.  Chittenden  [Wis.]  107  N.  W. 
500. 

95.  Carty's  Adm'r  v.  Winooski  [Vt.]  62  A. 
45.  In  California  the  police  power  of  a  city 
is  derived  from  the  constitution.  Const,  art. 
11,   §  11.     In  re  Newell   [Cal.  App.]   84  P.  226. 

96.  Rev.  St.  c.  144,  §  42,  relative  to  the 
expense  of  the  care  of  pauper  insane,  held 
constitutional.  Inhabitants  of  Rockport  v. 
Searsmont  [Me.]   63  A.  820. 

97.  See  6  C.  L.  631.  The  free  and  un- 
trammeled  right  to  contract  is  a  part  of  tlie 
liberty  guaranteed  to  every  citizen  by  the 
Federal  and  state  constitutions.  People  v. 
Marcus  [N.  Y.]  77  N.  E.  1073.  The  constitu- 
tional provisions  guaranteeing  liberty 
(Const.  U.  S.  amdt.  14;  Const.  Cal.  art.  1)  pro- 
hibit the  legislature  from  interfering  with 
the  right  to  make  contracts  touching  the 
acquisition,  protection,  management,  and  en- 
joyment of  property,  when  not  wrongfully 
affecting  the  rights  of  others  or  the  public 
safety,  health,  or  morals.  Ex  parte  Drexel, 
147  Cal.  763,  82  P.  429.  A  trading  stamp 
given  by  a  merchant  to  a  customer  on  the 
purchase  of  goods  is  not  a  lottery  or  gam- 
bling device,  but  a  contract,  and  the  anti- 
trade stamp  or  coupon  act  (St^  1905.  p.  67), 
attempting  to  prohibit  it,  is  void.  Id.  Pen. 
Code  §  171a,  prohibiting  any  person  from 
making  the  employment  of  another  condi- 
tional on  tlie  employe  not  joining  or  becom- 
ing a  member  of  a  laiior  organization,  is  un- 
constitutional as  an  interference  with  free- 
dom of  contract.  People  v.  Marcus  [N.  Y.] 
77  N.  E.  1073. 

98.  See  5  C.  L,  631.  Liberty  of  contract, 
like  all  other  rights,  is  held  subject  to  such 
reasonable  restrictions'  and  regulations  as 
may  be  imposed  for  the  general  good.  Mc- 
Guire  v.  Chicago,  etc.,  R.  Co.  [Iowa]  108  N. 
W.  902. 

99.  Heydecker's  Gen.  Laws,  p.  2619,   c.   32, 
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business  for  the  protection  of  the  public  carries  with  it  the  power  to  control  and 
regulate  the  right  of  contract  in  relation  thereto.^ 

§  8.  Freedom  of  speech  and  of  the  press  cannot  he  abridged,  neither  can  it  be 
abused  withovt  liability.^ — The  right  of  free  speech,  does  not  justify  members  of  a 
labor  union  in  inducing,  by  threats,  intimidation,  etc.,  prospective  customers  of  a 
person  to  refrain  from  patronizing  him.^ 

§  9.  Personal  and  religious  liberty,  including  the  right  to  choose  employment, 
cannot  be  infringed^  Bight  to  choose  employment.^ — The  right  to  pursue  any  law- 
ful calling  in  a  lawful  way  is  a  fundamental  right,''  but  the  right  does  not  extend 
to  the  pursuit  of  professions  or  avocations  of  such  a  nature  as  to  require  peculiar 
skill  or  supervision  for  the  public  welfare.' 


art.  6,  §  77,  prohibiting  females  from  being 
employed  in  factories  before  6  o'clock  a.  m. 
or  after  9  p.  m.,  is  an  unconstitutional  in- 
fringement on  their  liberty  to  contract  for 
their  own  labor  guaranteed  by  Const.  1894, 
art.  1,  §  6.  People  v.  Williams,  100  N.  Y.  S. 
337. 

1.  State  V.  Cary,  126  Wis.  135,  105  N.  W. 
792.  While  the  legislature  cannot  constitu- 
tionally declare  that  void  which  in  its  nature 
is,  and  under  all  circumstances  must  be,  en- 
tirely harmless,  yet  it  may  place  such  rea- 
sonable restrictions  on  the  right  of  an  owner 
in  relation  to  his  property  as  becomes  nec- 
essary to  conserve  the  interests  of  the  pub- 
lic and  to  prevent  frauds  among  individuals. 
Williams  v.  Fourth  Nat.  Bank  [Okl.]  82  P. 
496.  Laws  1905,  p.  419,  c.  278,  amending  Rev. 
St.  1898,  §  1691,  so  as  to  regulate  the  loaning 
of  money  on  chattel  mortgages,  is  not  an  un- 
constitutional interference  witli  the  right  of 
contract.  Id.  Acts  1887,  p.  13,  §  1  (Burns' 
Ann.  St.  1901,  §  7065),  requiring  payment  of 
eiMijloyes  at  least  once  every  two  weeks  and 
in  lawful  money,  does  not  abridge  the  right 
of  contract,  except  as  to  payment  in  money, 
and  tliat  restrictiou  is  valid.  Seeleyville  Coal 
&  Min.  Co.  V.  McGlosson  [Ind.]  77  N.  E.  1044. 
The  mechanic's  Hen  law  (P.  L..  1898,  p.  538) 
does  not  interfere  with  the  owner's  right  to 
acquire,  possess,  and  protect  property. 
Gardner  &  Meeks  Co.  v.  New  York,  etc.,  R. 
Co.,  72  N.  J.  Law,  257,  62  A.  416.  Code  §  2071, 
providing  that  railroad  companies  shall  be 
liable  for  damages  caused  by  neglect  of  its 
agents,  and  forbidding  contracts  restricting 
liability,  is  not  an  unconstitutional  inter- 
ference with  the  liberty  of  contract.  Mumford 
V.  Chicago,  etc.,  R.  Co.,  128  Iowa,  685,  104  N. 
W.  1135.  Acts  27th  Gen.  Assem.  p.  33,  c.  49, 
amending  Code  §  2071,  making  railroad  com- 
panies liable  for  injuries  to  servants  caused 
by  negligence  of  fellow-servants,  regardless 
of  contracts  of  inrteninity,  is  not  an  unlawful 
restriction  of  the  right  of  contract.  McGuire 
V.  Chicago,  etc.,  R.  Co.  [Iowa]  108  N.  W.  902. 
Act  No.  66,  p.  74,  1888,  known  as  the  "Phar- 
macy L.aw,"  does  not  prohibit  the  freedom 
of  contract.  State  v.  Kumpfert,  115  La.  950, 
40  So.  365.  Acts  1905,  c.  39,  p.  401,  in  re- 
quiring specified  corporations  to  appoint  the 
auditor  as  attorney  to  accept  service  of  pro- 
cess and  notice,  does  not  deny  freedom  of 
contract.  State  v.  St.  Mary's  F'ranco-Amer- 
ican  Petroleum  Co.,  58  W.  Va.  108,  51  S.  E. 
865.  Laws  1905,  p.  2079,  c.  729,  §  309,  making 
mortgage  obligations,  which  bind  the  mort- 
gagor to  pay  any  of  the  mortgage  tax,  usur- 


ious,   does    not   conflict   with    the  freedom    of 
contract.      People  v.   Ronner,   95   N.   Y.  S.   518. 

2.  See  5  C.  L.  632. 

3.  Jordahl  v.  Hayda  [Cal.  App.]  82  P.  1079. 

4.  See  5  C.  L.  632. 

Involuntary  servitude:  Act  Aug.  15,  1903 
CLaws  1903,  p.  90),  punishing  the  procuring 
of  money,  etc.,  bj'  fraudulent  means,  does 
not  violate  Const,  art  1.  §  1,  par.  17,  prohibit- 
ing involuntary  servitude,  etc.  Townsend  v. 
State,  124  Ga.  69,  52  S.  E.  293.  To  punish  an 
offender  by  confining  him  at  hard  labor  under 
municipal  control  does  not  violate  the  pro- 
hibition. Pearson  v.  Wimbish,  124  Ga.  701, 
52  S.  K.  751.  One  who  imooses  uoon  another 
and  obtains  a  sum  of  money  on  the  repre- 
sentation that  he  will  stay  and  work,  but 
immediately  leaves,  if  punished  criminally 
therefor,  cannot  complain  of  involuntary 
servitude.  He  falls  within  the  terms  of  Act 
No.  50,  1892,  p.  71.  State  v.  Murray  [La.]  40 
So.  930. 

Religious  liberty:  A  condition  in  a  will 
that  the  legatee  attend  a  certain  church  reg- 
ularly did  not  conflict  with  Const,  art.  1,  § 
18,  guarantying  religious  freedom  and  pro- 
hibiting compulsory  attendance  upon  any 
place  of  worship.  In  re  Paulson's  Will  [Wis.] 
107  N.  W.  484.  The  fact  that  a  nerson  is  of 
the  Hebrew  race  and  observes  the  seventh 
day  of  the  week  as  a  day  of  worship  does 
not  affect  the  constitutionality  of  the  Sunday 
laws.  State  v.  Weiss  [Minn.]  105  N.  W.  1127. 
Gen.  St.  1894,  §  6514,  providing  that  it  shall 
be  a  sufficient  defense  to  a  prosecution  for 
servile  labor  on  Sunday  that  the  accused 
keeps  another  day  as  holy  time  and  does  not 
labor  then,  does  not  apply  to  a  prosecution 
for  publicly  selling  groceries  on  Sunday.      Id. 

5.  See    5    C.    L.    632,    n.    26. 

"  6.     Shaw  V.   City  Council   of  Marshalltown 
[Iowa]   104  N.  W.  1121. 

7.  The  refusal  of  a  county  bar  to  recom- 
m.end  to  the  state  bar  examining  committee 
an  applicant  for  admission  to  the  bar,  as 
authorized  by  Act  1855  (Gen.  St.  1902,  §  458), 
does  not  take  away  either  liberty  or  prop- 
erty. In  re  O'Brien's  Petition  [Conn.]  63  A. 
777.  Laws  1904,  c.  432,  regulating  the  keep- 
ing of  eniployment  agencies  in  certain  cities, 
does  not  infringe  the  constitutional  right  of 
a  citizen  to  carry  on  a  lawful  business  witli- 
out  h  gislative  interference.  People  v.  War- 
den of  Prison  of  New  York,  183  N.  Y.  223,  76 
N.  E.  11.  Pub.  St.  1901,  c.  124,  §  1,  os  amd. 
by  Laws  1905,  p.  484,  c.  76,  for  licensing  junk 
dealeis,  is  not  void  as  granting  to  the  mayor, 
aldermen   and    selectmen   power   to   grant   or 
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"Imprisonment  for  debt,"  except  in  case  of  fraud  or  otltcr  wrong,  is  prohibited.^ 
§  10.     Equal  protection  of  the  law,  as  guaranteed  by  the  state  and  Federal  con- 
stitutions, merely  requires  that  the  law  shall  have  equality  of  operation  on  all  persons 
of  the  same  class.^ — Within  this  rule  are  statutes  imposing  licenses/ **  and  providing 
for  taxation,"  regulations  of  business,  trades,  and  professions,^-  and  the  operation 


refuse  licenses  to  applicants  fully  qualified 
to  transact  business  tliereunder.  State  v. 
Cohen  [N.  H.]  63  A.  928.  Laws  1905,  p.  422, 
in  effect  prohibiting-  railroad  ticket  broker- 
age, does  not  unconstitutionally  proliibit  a 
lawful  calling-.  State  v.  Thompson  [Or.]  84 
P.  476. 

8.  See  5  C.  K  633.  Where  a  bankrupt  has 
been  ordered  to  pay  over  money  or  surrender 
property  forming:  part  of  his  estate  and  is 
committed  for  refusing-  to  obey  tlie  order, 
such  commitment  does  not  constitute  im- 
prisonment for  debt.  Samel  v.  Dodd  [C.  C. 
A.]  142  F.  68.  Revisal  1905.  §  262,  providing 
for  the  sentence  to  tlie  house  of  correction, 
etc.,  of  the  putative  fatlier  of  a  bastard,  who 
has  been  charged  with  costs  or  payment  for 
support  of  the  child,  is  not  objectionable  as 
authorizing  it.  State  v.  Morgan  [N.  C]  53 
S.  E.  142.  Acts  1903,  p.  90,  to  punish  the 
illegal  getting  of  money,  etc.,  by  fraudulent 
means,  is  not  an  attempt  to  enforce  it. 
Banks  v.  State,  124  Ga.  15,  52  S.  E.  74.  Act 
Oct.  10,  1903  (Acts  1903,  p.  438),  prohibiting 
the  change  of  naine.vi  otherwise  than  as  pro- 
vided by  law.  with  intent  to  defraud  or 
avoid  the  payment  of  debts,  etc.,  violates  the 
prohibition.  Morris  v.  State  [Ala.]  39  So. 
973. 

9.  See  5  C.  L.  633.  Brown  v.  Tharpe  [S. 
C]  64  S.  E.  363;  Kenneweg  v.  Allegany  Coun- 
ty Com'rs.  102  Md.  119,  62  A.  249.  Acts  1904, 
p.  870,  c.  580,  for  primary  elections,  does  not 
by  its  provisions  relative  to  nominations  and 
time  of  liolding  tlie  primaries,  deny  to  one 
party  equal  protection  of  the  laws  in  viola- 
tion of  the  fourteenth  amendment.  Kenne- 
weg V.  Allegany  County  Com'rs,  102  Md.  119, 
62  A.  249.  Act  Dec.  22,  1892  (21  St.  at  Large, 
p.  360),  exempting  a  certain  portion  of  a 
county  from  tlie  general  stock  law,  does  not 
violate  Const,  art.  1,  §  5,  and  Const.  U.  S. 
amd.  14,  by  denying  equal  protection  of  the 
laws,  in  that  it  requires  citizens  in  the 
exempt  portion  to  fence  cultivated  lands, 
-when  other  citizens  of  the  county  are  not  so 
required.  Brown  v.  Tharpe  [S.  C]  54  S.  E. 
363.  Pen.  Code  §  171a,  prohibiting  any  em- 
ployer from  compelling  an  emolove  to  agree 
not  to  join  any  labor  organization  as  a  con- 
dition of  employment,  denies  equal  protec- 
tion of  the  laws,  in  violation  of  Const.  U.  S. 
amd.  14,  and  Const.  N.  Y.  art.  1,  §§  1,  6.  Peo- 
ple V.  Marcus.  110  App.  Div.  255,  97  N.  Y.  S. 
322.  Laws  1905,  pp.  474,  477.  c.  241,  §§  315. 
324,  imposing  a  tax  on  transfers  of  stock  in 
domestic  and  foreign  corporations,  operates 
equally  and  uniformly  upon  all  transfers  of 
the  class  named,  when  made  by  any  person 
within  the  state.  People  v.  Reardon  [N.  Y.] 
77  N.  E.  970. 

"White  and  colored  races;  Act  Mar.  22, 
1904,  p.  181.  c.  85,  prohibiting  the  mainte- 
nance of  institutions  where  whites  and  ne- 
groes are  to  be  jointly  taught  (Berea  Col- 
lege V.  Commonwealth  [Ky.]  94  S.  "W.  623), 
and  Act  Apr.  4,  1905  (Acts  1905,  p.  321,  c. 
150),  requiring  separation   of  white  and  col- 


ored passengers  on  street  cars  (Morrison  v. 
State  [Tenn.]  95  S.  W.  494).  are  valid  police 
regulations  and  do  not  deny  equal  protec- 
tion of  the  laws.  Id.  But  Act  May  19,  1903, 
requiring  separate  compartments  in  street 
cars  for  the  Caucasian  and  African  races,  but 
not  applying  to  "colored  nurses  having  the 
care  of  white  children  or  sick  white  per- 
sons," violates  Const.  U.  S.  amd.  14  (State  v. 
Patterson  [Fla.]  39  So.  398),  and  whenever, 
by  any  action  of  a  state,  through  its  legis- 
lature, courts,  or  executive  or  administrative 
officers,  all  persons  of  the  African  race  are 
excluded  as  grand  jurors  in  the  prosecution 
of  one  of  tliat  race,  equal  protection  of  tlie 
laws  is  denied  him  (Martin  v.  State,  200  U. 
S.   316,   50   Law.  Ed. ). 

10.  Pub.  Acts  1905,  No.  214,  p.  311,  li- 
censing transient  merchants,  but  permitting 
suspension  of  the  provisions  of  the  act  by 
municipalities  in  specific  instances,  denies 
equal  protection  of  the  laws,  in  conflict  with 
Const.  U.  S.  amd.  14.  Brown  v.  Stuart 
[Mich.]  13  Det.  Leg.  N.  507.  108  N.  W.  717. 
Statutes  requiring  foreign  companies  only  to 
take  out  licenses  for  insurance  agents  do  not 
deny  any  person  equal  protection  of  the  laws. 
Commonwealth  v.  Gregory  [Ky.]  89  S.  W. 
168.  Acts  1903,  p.  344.  imposing  a  license  tax 
on  emigration  agents,  does  not  violate  Const. 
U.  S.  amd.  14.  Kendrick  v.  State,  142  Ala. 
43,  39  So.  203.  Sess.  Laws  1902,  p.  74,  c.  3. 
§  66,  providing  for  the  forfeiture  of  the  right 
to  do  business  in  the  state  by  a  foreign  cor- 
poration failing  to  pay  the  license  tax,  does 
not  conflict  with  Const.  U.  S.  amd.  14,  by 
denying  equal  protection  of  the  laws.  Amer- 
ican Smelting  &  Refining  Co.  v.  People 
[Colo.]   82  P.  531. 

11.  Code  Supp.  1902,  §  1333d,  imposing  a 
tax  on  certain  insurance  companies,  does  not 
deny  equal  protection  of  the  laws.  Iowa 
Mut.  Tornado  Ins.  Ass'n  v.  Gilbertson  [Iowa] 

106  N.  W.  153.  Rev.  St.  1898,  §§  1077a,  1077b, 
for  the  equalization  of  taxes  by  a  board  of 
commissioners,  do  not  deny  the  equal  pro- 
tection of   the  laws.     Foster  v.  Rowe    [Wis.] 

107  N.  W.  635.  Acts  1905,  c.  35,  p.  285,  in  its 
taxation  of  chattels  real,  does  not  deny  equal 
protection  of  the  laws.  Harvev  Coal  &  Coke 
Co.  V.  Dillon  [W.  Va.]  53  S.  E.  928.  Laws 
1905,  p.  2059,  C.  729,  taxing  mortgages,  does 
not  deny  the  equal  protection  of  the  law, 
because  it  is  applicable  onlv  to  mortgages 
subsequently  recorded,  and  makes  no  distinc- 
tion among  persons  in  the  same  class  or  con- 
dition. People  V.  Ronner,  95  N.  Y.  S.  518. 
Const,  amd.  1900  (Laws  Mo.  1899,  p.  381), 
authorizing  the  county  courts  in  several 
counties  to  levy  additional  road  and  bridge 
taxes,  but  exempting  the  cities  of  St.  Louis, 
Kansas  City,  and  St.  Joseph,  violates,  by  such 
exemption.  Const.  U.  S.  amd.  14,  by  denying 
the  equal  protection  of  the  laws.  State  v. 
Chicago,  etc.,  R.  Co.,  195  Mo.  228.  93  S.  W. 
784.  Brothers  and  sisters  of  a  decedent  are 
not  denied  equal  protection  of  the  laws  by 
subjection   to   the   burden  of   the   inheritance 
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of  railroads/^  are  sustained.     Crimical  lavs  and  procedure/*  and  civil  remedies  and 
proceedings/^  are  unassailable,  unless  unequally  oppressive  as  to  particular  persons. 


tax  imposed  by  Cal.  Stat.  1893,  p.  193,  amd. 
by  Cal.  Stat.  1899,  p.  10,  althoug-h  no  tax  is 
imposed  on  strangers  to  the  blood.  Campbell 
V.  California,  200  U.  S.  87,  50  Law.  Ed.  ^. 
Though  Const,  art.  2,  §§  29,  30,  and  Acts  1903, 
p.  632,  c.  258,  exempt  from  taxation  the  di- 
rect products  of  the  soil  in  the  hands  of  the 
producer  and  his  immediate  vendee,  as  arti- 
cles manufactured  therefrom,  yet  a  tax  on 
logs  purchased  and  brought  from  another 
state  and  the  lumber  manufactured  there- 
from is  not  a  denial  of  the  equal  protection 
of  the  laws.  Darnell  &  Son  Co.  v.  Memphis 
[Tenn.]  95  S.  W.  816.  Tax  Law,  Laws  1905, 
pp.  474-477,  c.  241,  §§  315-324,  taxing  trans- 
fers cf  stock  in  corporations,  does  not  deny 
equal  protection  of  the  laws,  contrary  to 
Const.  U.  S.  amd.  14.  People  v.  Reardon,  110 
App.  Div.  821,  97  N.  Y.  S.  535. 

12.  Rev.  St.  1899,  §  2358,  prohibiting  the 
receiving  of  more  than  2  per  cent  per  month 
interest,  whereas  the  general  statute  allows 
only  8  per  cent,  does  not  violate  Const.  U.  S. 
amd.  14,  §  1,  guarantying  equal  protection 
of  the  laws.  Ex  parte  Berger,  193  Mo.  16,  90 
S.  W.  759.  Singling  out  the  miilv  busine$«s  in 
the  city  of  New  York  as  a  proper  subject 
for  special  regulation  does  not  deny  equal 
protection  of  the  laws,  where  all  milk  dealers 
in  the  city  are  treated  alike.  People  v.  Van 
de  Carr,  199  U.  S.  552,  50  Law.  Ed.  — .  Laws 
1902,  p.  1249,  0.  528,  making  the  sale  of  nier- 
cliandise  otherwise  than  in  the  regular  course 
of  business,  without  notice,  fraudulent  as  to 
creditors,  etc.,  conflicts  with  Const,  art.  1,  §§ 
1,  6,  and  Const.  U.  S.  amd.  14,  §  1,  guar- 
antying equal  protection  of  the  laws. 
Wright  V.  Hart,  182  N.  Y.  330,  75  N.  E.  404. 
Pen.  Code  B  321,  325,  prohibiting  trade  com- 
binations, denies  equal  protection  of  the  laws 
by  exempting  persons  engaged  in  horticul- 
ture or  agriculture.  State  v.  Cudahy  Pack- 
ing Co.  [Mont.]  82  P.  833.  Considering  the 
peculiar  situation  of  the  city  of  Superior  and 
the  peculiar  conditions  of  the  grain  trade 
and  commerce  there,  placing  it  in  a  distinct 
class  by  itself.  Laws  "Wis.  1905,  p.  37,  c.  19, 
as  amd.  by  Laws  Sp.  Sess.  1905,  p.  19,  c.  12, 
creating  the  Superior  Grain  and  Warehouse 
Commission  and  providing  for  Inspection  and 
grading  grain  there,  though  applicable  to 
that  city  alone,  does  not  deny  equal  protec- 
tion of  the  laws.  Globe  Elevator  Co.  v.  An- 
drew, 144  F.  871.  Act  No.  66,  p.  74,  1888, 
known  as  the  "Pharmacy  Law,"  does  not 
deny  equal  protection  of  the  laws.  State  v. 
Kumpfert.  115  La.  950,  40  So.  365.  Act  July 
1,  1905  (Laws  1905,  p.  320,  §  4),  does  not  con- 
fer arbitrary  powers  on  the  board  of  dental 
examiners  to  establish  unreasonable  rules 
and  regulations.  Kettles  v.  People  [111.]  77 
N.  E.  472. 

Sale  of  intoxicants:  Loc.  Acts  1905,  p. 
1157,  No.  663,  prohibiting  the  keeping  of  a 
Baloon  near  any  public  school  in  a  certain 
county,  is  not  a  violation  of  the  right  of 
equal  protection  of  the  laws,  under  Const. 
TJ.  S.  amd.  14.  White  v.  Bracelin  [Mich.]  13 
Det.  Leg.  N.  156,  107  N.  W.  1055.  Liquor 
sellers  are  not  denied  equal  protection  of  the 
laws,  because  producers  of  domestic  wines 
are   exempted  by   Tex.   Rev.   Civ.   Stat.    1895, 


art.  5060  1,  while  such  wines  are  in  their 
hands,  from  the  tax  and  bond  required  by 
the  articles  regulating  the  sale  of  intoxica- 
ting liquors.  Cox  v.  Texas,  202  U.  S.  446,  50 
Law.  Ed.  — .  State  statutes  imposing  a  tax 
on  distilled  spirits  in  bonded  warehouse  do 
not  deny  equal  protection  of  the  law. 
Thompson  v.  Com.  [Ky.]  94  S.  W.  654.  Gen. 
Laws  29th  Leg.  p.  91,  c.  64,  regulating  the 
storage  of  liquors  in  local  option  districts, 
does  not  deny  equal  protection  of  the  laws. 
Ex  parte  Massey  [Tex.  Cr.  App.l  15  Tex.  Ct. 
Rep.  703,  92  S.  W.  1083. 

13.  Equal  protection  of  the  laws  is  not 
denied  by  requiring  a  railway  company  to 
meet  the  entire  expense  of  removing  and 
rebuilding  a  bridge  and  culvert,  made  nec- 
essary by  the  widening  and  deepening  of  a 
creek  by  drainage  commissioners  under  the 
Illinois  farm  drainage  act  of  July  1,  1885,  so 
as  to  drain  low  lands.  Chicago,  etc.,  R.  Co. 
V.  People,  200  U.  S.  561,  50  Law.  Ed.  — .  The 
proviso  to  Minn.  Gen.  Stat.  1894,  §  2701, 
abrogating  tJie  fello-^v-scrvant  rule,  is  con- 
strued to  exempt  only  incomplete  roads  and 
henee  does  not  deny  equal  protection  of  the 
laws.  Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
593,  50  Law.  Ed.  — .  24  St.  at  Large,  p.  81, 
§  2,  providing  that  claims  for  loss  or  damage 
of  property  in  possession  of  common  car- 
riers shall  be  adjusted  and  paid  within  a 
specified  time,  under  penalty,  does  not  violate 
the  equality  clauses  of  Const.  U.  S.  amd.  14 
and  Const.  S.  C.  art.  1,  §  5.  Seegers  Bros.  v.  ' 
Seaboard  Air  Line  R.  Co.  [S.  C]  52  S.  E.  797; 
Frasier  v.  Charleston  &  W.  C.  R.  Co.  [S.  C] 
52   S.   E.   964. 

Sale  of  tickets:  Sess.  Laws  1905,  p.  376,  c. 
ISO,  prohibiting  sale  of  tickets  by  any  one 
but  an  authorized  agent,  does  not  deny  equal 
protection  of  the  laws  to  a  broker  previously  , 
established  in  business,  by  granting  special 
privileges  to  railroad  companies.  In  re 
O'Neill,  41  Wash.  174,  83  P.  104.  Nor  is  Acts 
1905,  p.  873,  c.  410,  prohibiting  the  sale  of 
nontransferable  tickets  in  the  same  way, 
open  to  that  constitutional  objection.  Sam- 
uelson  V.  State  [Tenn.]   95  S.  W.  1012. 

14.  Equal  protection  of  the  laws  Is  not 
denied  to  nonproducing  venders  of  milk,  be- 
cause they  are  not  given  the  privilege  ac- 
corded to  producing  venders  of  defending 
against  prosecutions  for  selling  adulterated 
milk,  by  showing  that  the  milk  sold  was  in 
the  same  condition  as  when  it  left  the  herd. 
St.  John  V.  People,  201  U.  S.  633,  50  Law.  Ed. 
— .  Litigants  and  persons  accused  of  crime 
are  not  denied  the  equal  protection  of  the 
laws,  because  the  jury  lists  of  Wayne  coun- 
ty are  returned  by  a  board  cf  commissioners 
appointed  by  the  governor  and  confirmed  by 
the  senate,  and  mav  include  persons  not  on 
the  assessment  roll,  while  by  the  general 
laws  the  returning  officers  are  elected  and 
the  jurors  must  be  of  those  on  the  assess- 
ment roll.  Gardner  v.  People,  199  U.  S.  325, 
50  Law.  Ed.  — .  Equal  protection  of  the 
laws,  under  the  14th  amendment,  was  not 
denied  by  the  decision  of  the  Kentucky  court 
of  appeals  that  a  reversal  of  a  conviction  for 
the  error,  if  any,  in  discbarging  a  juror,  was 
precluded  by  Ky.  Crim.  Code,  §  281.     Howard 
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The  fourteenth  amendment  to  the  Federal  constitution,  prohibiting  the  denial 
of  the  equal  protection  of  the  laws,  entitles  every  person  charged  with  crime  in  the 
state  courts  to  a  trial  by  an  impartial  jury  of  persons  having  the  statutory  qualifi- 
cations, selected  without  discrimination,^®  Wliile  a  negro  is  not  entitled  to  a  negro 
jury  or  to  a  mixed  jury,  when  tried  for  a  crime,  the  Federal  constitution  guaranties 
him  against  any  discrimination  against  his  race  in  the  selection  of  the  jury.^^  The 
equality  contemplated  in  that  amendment  does  not  necessarily  include  a  territorial 
equality  and  legislation  which,  though  limited  in  the  sphere  of  its  operations,  affects 
alike  all  similarly  situated  witliin  its  sphere,  is  valid.^^  That  provision  of  the 
Georgia  constitution  wliich  declares  that  protection  to  property  shall  be  impartial 
and  complete  is  the  equivalent  of  a  guaranty  of  the  equal  protection  of  the  laws.^* 
A  corporation  is  a  "person"  witliin  the  meaning  of  the  fourteenth  amendment  and 
cannot  rightfully  be  denied  the  equal  protection  of  the  laws.^**     The  rules  and  regu- 


V.  Com.,  200  U.  S.  164,  50  Law.  Ed.  — .  Pen. 
Code  §  246,  inflicting  the  death  penalty  for 
Hssaults  with  a  dangerous  weapon,  etc.,  by 
life  convicts,  does  not  deny  equal  protection 
of  the  laws.  Ex  parte  Finley  [Cal.  App.] 
81  P.  1041. 

15.  The  right  to  the  equal  protection  of 
the  laws  is  not  denied  by  a  state  when  the 
same  law  or  course  of  proceedings  would  be 
applied  to  other  persons  under  similar  cir- 
cumstances and  conditions.  Harvey  Coal  & 
Coke  Co.  V.  Dillon  [W.  Va.]  53  S.  E.  928. 
In  general,  direct  lien  laws  have  been  held 
constitutional,  although  certain  extreme  laws 
or  provisions,  seeking  to  protect  mechanics 
and  materialmen,  have  been  held  unconsti- 
tutional. Prince  v.  Neal-Millard  Co.,  124  Ga. 
884,  53  S.  E.  761.  Civ.  Code  1895,  §  2801, 
subsec.  2,  as  amd.  by  Acts  1897,  p.  30,  and 
Acts  1899,  p.  33,  creating  a  lien  for  material- 
men, does  not  deny  impartial  and  complete 
protection  to  property.  Id.  The  require- 
ment of  a  bond  from  a  plaintiff  seeking  to 
restrain  condemnntion  proceedings,  before 
granting  the  injunction,  while  requiring  none 
from  the  defendant,  does  not  deny  to  the  plain- 
tiff equal  protection  of  the  laws.  Columbia 
"Water  Power  Co.  v.  Nunamaker  [S.  C]  53  S. 
E.  996.  Code  §  2485,  making  a  mine  oper- 
ator, who  takes  coal  from  adjoining  land 
without  permission,  liable  in  double  dam- 
ages, does  not  deny  equal  protection  of  the 
laws.  Mier  v.  Phillips  Fuel  Co.  [Iowa]  107 
N.  W.  621.  Rev.  St.  1899,  §  8012,  giving 
additionnl  damages  and  attorney  fee,  in  case 
of  vexatious  refusal  by  an  insurance  company 
to  pay  a  loss,  does  not  deny  equal  protection 
of  the  laws.  Keller  v.  Home  Life  Ins.  Co. 
[Mo.]  95  S.  W.  903:  Williamson 'v.  Liverpool 
&  London  &  Globe  Ins.  Co.  [C.  C.  A.]  141  F. 
54.  New  actions  to  recover  penalties  against 
administrators  in  certain  cases  being  ren- 
dered impossible  by  the  repeal  of  Gen.  St. 
1902,  §  324.  Act  July  6,  1905  (Pub.  Acts  1905, 
p.  413,  c.  217),  limiting  tlie  recovery  therein, 
did  not  deprive,  of  equal  protection  of  the 
laws,  plaintiffs  in  pending  suits  under  §  324. 
Atwood  v.  Buckingham  [Conn.]  62  A.  616. 
Laws  N.  M.  1903,  p.  51,  c.  33,  making  certain 
restrictions  on  actions  for  personal  injuries 
or  death,  does  not  deprive  any  one  of  the 
equal  protection  of  the  laws,  as  it  affects  all 
alike,  except  in  cases  where  tlie  wrongdoers 
cannot  be  reached  by  process  within  the  ter- 
ritory. Buttron  v.  El  Paso  Northeastern  R. 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  339.  93 
S.  W.  676.  Municipal  Court  Act  of  New  York 
City   (Laws  1902,  p.  1494,  c.  580,  §   12   [7]),  as 


amd.  by  Laws  1904.  p.  1429.  c.  598,  providing 
for  rotation  of  the  justices  of  the  court,  etc., 
does  not  deny  equal  protection  of  the  laws. 
Sakolski  v,  Schenkel,  98  N.  Y.  S.  190. 

le.  Commonwealth  of  Kentucky  v.  Pow- 
ers, 139  P.  452. 

17.  Held  that  the  provisions  of  Code  Cr. 
Proc.  1895,  art.  378,  for  the  impaneling  of 
grand  jurors,  and  the  proceedings  thereunder 
in  this  case,  did  not  show  discrimination. 
Thomas  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep. ,535,  95  S.  W.   1069. 

18.  Laws  1904,  c.  432,  regulating  the  keep- 
ing of  employment  agencies  in  lirst  and  sec- 
ond class  cities,  does  not  violate  Const.  U.  S. 
amd.  14,  guarantying  equal  protection  of  the 
laws,  because  it  applies  only  to  cities  of  the 
classes  specified.  People  v.  Warden  of  Pris- 
on  of  New  York,   183  N.  Y.   223,   76  N.   E.   11, 

19.  Georgia  R.  &  Banking  Co.  v.  Wright 
IGa.]  54  S.  E.  52.  The  General  Assembly  not 
being  required  by  the  constitution  to  tax 
shares  of  stock  in  domestic  corporations, 
where  the  property  of  such  corporations  is 
taxed,  the  failure  to  tax  such  shares  while 
taxing  those  of  foreign  corporations  is  not 
a  denial  of  impartial  and  complete  protec- 
tion of  property  or  of  equal  protection  of  the 
laws.     Id. 

20.  McGuire  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
108  N.  W.  902.  Equal  protection  of  the  laws 
is  not  denied  a  foreign  meat  packing  house 
by  the  tax  imposed  on  its  local  business 
under  N.  C.  Pub.  Laws  1903,  c.  247,  although 
persons  selling  meat  packing  house  products, 
but  not  doing  a  meat  packing  business  at  tlie 
same  local  points,  are  not  taxed  (Armour 
Packing  Co.  v.  Lacy,   200  U.  S.  226,  50  Law.   Ed. 

)  nor  are  such  meat  packing  houses  denied 

equal  protection  because  houses  packing  veg- 
etables and  the  like  are  not  included  in  tlie 
same  classification  and  subjected  to  the  same 
tax  (Id.).  The  failure  to  directly  tax  shares 
of  stock  in  domestic  corporations  whose 
property  is  located  in  the  state,  while  levy- 
ing a  direct  tax  upon  shares  of  stock  in  for- 
eign corporations  whose  prooertv  is  outside 
of  the  state,  belonging  to  citizens  of  the 
state,  is  not  a  denial  to  the  holder  of  the 
foreign  shares  of  the  equal  protection  of  the 
laws  (Georgia  R.  &  Banking  Co.  v.  "Wriglit, 
124  Ga,  596,  53  S.  E.  251),  nor  is  the  policy 
of  the  state,  in  the  administration  of  the 
law  taxing  corporations,  such  as  to  denj'  the 
plaintiff  the  equal  protection  of  the  law3 
rid.).  Laws  1898,  c.  23,  §  13,  p.  69  (§  3580. 
Gen.  St.  1901),  limiting  to  60  days  the  time 
within    which    fraternal    beneficiary   associa- 
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lations  made  by  the  railroad  commissioners  of  Florida  to  prevent  nnjiist  discrimina- 
tions^ being  deemed  prima  facie  reasonable  and  just,  in  the  absence  of  any  showing 
to  the  contrai}',  their  enforcement  will  not,  of  itself,  deprive  any  railroad  company 
of  the  equal  protection  of  the  laws.^^ 

§  11.  Privileges  and  immunities  of  citizens.'^- — Those  sections  and  amend- 
ments of  the  Federal  constitution,  guaranteeing  the  civil  rights  of  the  citizens  of  the 
several  states  and  the  United  States,  operate  only  on  discriminations  by  the  states 
in  their  sovereign  capacity,  and  not  upon  the  acts  of  individuals,"''  but  the  mere  fact 
that  state  officials  fail  to  do  their  duty  and  do  not  apply  an  act  to  some  persons  sub- 
ject to  its  provisions  does  not  make  it  unconstitutional  as  to  others;^*  and  the  rights, 
privileges,  and  immunities,  which  the  fourteenth  amendment  and  statutes  for  its 
enforcement  were  designed  to  protect,  are  such  as  belong  to  citizens  of  the  United 
States  as  such,  and  not  as  citizens  of  the  state.^^  The  right  of  suffrage  was  not 
conferred  by  the  'fourteenth  amendment.^*'  The  legislature  can  raise  the  age  of 
competency  to  contract  marriage,  though  such  enactment  might  deprive  persons 
of  a  privilege  or  right  which  they  enjoyed  before,'*'^  and  a  divorce  may  be  legally 
declared  to  constitute  a  disqualification  to  the  right  to  receive  a  license  and  con- 
tract a  second  marriage  witliin  a  reasonable  time.^*  A  corporation  is  not  a  citizen 
within  this  section,  and  a  state  may  discriminate  against  foreign,  and  in  favor  of 
domestic,  corporations,  in  the  imposition  of  license  taxes. ^®  The  sale  of  intoxicating 
liquors  as  a  beverage  is  not  a  privilege  guaranteed  to  citizens  of  tlie  United  States,-"^ 


tions  may  appeal  from  a  judgment,  con- 
strued and  held  not  to  deny  such  associa- 
tions equal  protection  of  the  laws.  Sons  & 
Daughters  of  Justice  v.  Swift  [Kan.]  84  P. 
984.  Hence  tlie  property  of  a  mutual  insur- 
ance company  and  tlie  eauitable  interests  of 
its  members  are  within  the  constitutional 
guaranty.  Huber  v.  Martin  [Wis.]  105  N. 
W.  1031. 

21.  State  V.  Atlantic  Coast  Line  R.  Co. 
[Fla.]  41  So.  705. 

22.  See  5  C.  L.  635. 

23.  Georgia  R.  &  Banking  Co.  v.  Wright, 
124  Ga.  596,  53  S.  E.  251. 

Do  not  ubrirtg^e  yriviJoptes,  etc.:  Act  Apr. 
4.  1905  (Acts  1905,  p.  321,  c.  150),  requiring 
the  separation  of  -vvlaite  and  colored  passen- 
ser.s  on  street  cars,  is  a  proper  police  regu- 
lation. Morrison  v.  State  [Tenn.]  95  S.  W. 
494.  Laws  1903,  c.  139,  p.  644  (Cobbey's 
Ann.  St.  1903,  §  2375g  et  seq.),  to  prevent 
and  punish  the  desecration  of  the  United 
States  Has.  Halter  v.  State  [Neb.]  105  N.  W. 
298.  The  refusal  to  appoint  an  applicant 
named  executor  in  a  will  to  act  as  such  is  not 
a  denial  of  a  privilege  or  immunity  in  vio- 
lation of  Const.  U.  S.  art.  4,  §  2.  In  re  Mul- 
ford,  217  111.  242,  75  N.  E.  345.  A  statute 
making  it  unlawful  to  refuse  admission  to  a 
place  of  piildic  amnseinent  to  persons  of  full 
age  presenting  admission  tickets  is  not  a 
deprivation  of  civil  rights  under  Const.  U.  S. 
amd.  14,  or  Const.  Cal.  §  1.  Greenburg  v. 
Western  Turf  Ass'n  [Cal.]   82  P.  684. 

Abridgement  of  privileges,  etc.:  Laws 
1905,  p.  130,  c.  66,  for  licensing  plumbers, 
violates  Const.  U.  S.  art.  14,  §  1,  as  affecting 
the  privileges  and  immunities  of  citizens. 
State  v.  Smith  [Wash.]  84  P.  851.  Laws  1905, 
pp.  372,  373,  requiring  a  license  tax  for  ped- 
dling goods  "after  shipment  to  the  state," 
discriminates  against  goods  manufactured  in 
other  states,  impairing  the  privileges  and 
Immunities  of  citizens  of  the  several  states. 


contrary  to  Const.  U.  S.  art.  4,  §  2.     Bacon  v. 
Locke   [Wash.]   83  P.  721. 

24.  Iowa  Mut.  Tornado  Ins.  Ass'n  v.  Gil- 
bertson  [Iowa]   106  N.  W.  153. 

25.  Laws  1904,  p.  8,  c.  9,  giving  preference 
in  appointments  in  tlie  public  service  to  hon- 
orably discharged  soldiers,  etc.,  is  not  vio- 
lative of  the  fourteenth  amendment.  Shaw  v. 
City  Council  of  Marshalltown  [Iowa]  104  N. 
W.  1121. 

26.  The  provisions  of  Const,  art.  7,  §  1,  as 
amended  in  1895  (Gen.  Laws  1895.  p.  7,  c.  3), 
limiting  the  right  of  suffrage  as  respects 
naturalized  citizens,  is  not  in  conflict  with 
Const.  U.  S.  amd.  14.  prohibiting  tlie  abridg- 
ment of  tlie  privileges  or  immunities  of  citi- 
zens of  the  United  States.  State  v.  Webber 
[Minn.]    105   N.   W.  490. 

27.  Olsen  v.  People,  219  111.  40,  76  N.  E.  89. 

28.  May  15,  1905  (Laws  1905,  p.  194),  pro- 
hibiting remarriage  of  divorcees  within  a 
certain  time,  infringes  no  constitutional 
right.  Olsen  v.  People,  219  111.  40,  76  N.  E. 
89. 

29.  American  Smelting  &  Refining  Co.  v. 
People  [Colo  ]  82  P.  531.  Statutes  requiring 
foreign  insurance  companies  only  to  take 
out  licenses  for  their  .agents  to  do  business 
in  the  state  do  not  controvene  Const.  U.  S. 
art.  4,  §  2,  entitling  citizens  of  one  state  to 
all  the  privileges  and  immunities  of  the  sev- 
eral states.  Commonwealth  v.  Gregory  [Ky.] 
89  S.  W.  168.  Laws  1899,  p.  409,  No.  255,  to 
prevent  trusts,  monopolies,  and  combinations, 
and  providing  for  the  revocation  of  the  cer- 
tificate of  any  foreign  corporation  violating 
tlie  act,  does  not  abridge  the  privileges  and 
immunities  of  citizens.  Attorney  General  v. 
A.  Booth  &  Co.  [Mich.]  12  Det.  Leg.  N.  991, 
106  N.  W.  868. 

30.  State  v.  Richardson  [Or.]  85  P.  225. 
Tex.  Rev.  Civ.  Stat.  1895,  art.  5060,  1.  does  not 
deny  liquor  sellers  the  privileges  and  im- 
munities   of    citizens,    because    producers    of 
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and  the  right  to  hold  a  public  office  or  to  be  employed  by  the  state  in  any  capacity 
is  not  a  privilege.'''^ 

§  12.  Grants  of  special  privileges  and  immunities;  class  legislation.^'- — "Wheth- 
er or  not  express  classifications  are  reasonable,  or  unjust  and  arbitrary,  generally 
arises  M'ith  reference  to  whether  statutes  infringe  the  provisions  against  local  and 
special  laws.  This  question  is  elsewhere  treated.^^  Classification  is  essential  to  dis- 
crimination.^* In  enacting  police  regulation,  if  a  classification  made  is  usual,  prac- 
tical, and  reasonable,  that  is  sufficients^  The  fourteenth  amendment  or  any  similar 
provision  in  a  state  constitution,  is  satisfied  if  all  persons  similarly  situated  are 
treated  alike,^^  and  there  is  no  manifest  intent  to  discriminate  in  favor  of  a  par- 
ticular class  to  the  exclusion  of  others  similarly  circumstanced,^'  and  the  provisions 


domestic  wines  are  exempted  from  the  tax 
and  bond  while  such  wines  are  in  their 
hands.  Cox  v.  Texas,  202  U.  S.  446,  50  Law. 
Ed.  — .  Code  1892,  §  1604,  making-  it  a  mis- 
demeanor to  act  as  agent  for  either  party  in 
effecting  an  unlawful  sale  of  liquor  in  any 
territory  where  prohibited,  does  not  discrim- 
inate between  citizens  of  the  state  and  of 
anv  other.     Hart  v.   State   [Miss.]   39  So.  523. 

31.  Shaw  V.  City  Council  of  Marshalltown 
riowa]   104  N.  W.  1121. 

32.  See  5   C.  L.   636. 

33.  See   Statutes,    6   C.  Li.    1520. 

34.  State  v.  Niles  [Vt.]  62  A.  795.  The 
discrimination  in  favor  of  nonresident  hunt- 
ers bv  Acts  1S96,  p.  74,  No.  94,  as  amd.  by 
Acts  1898,  p.  84,  No.  108,  in  requiring  li- 
censes of  them  for  killing  deer,  is  justified 
by  the  fact  that  they  acquire  a  qualified 
property  in  the  carcass,  while  the  resident 
hunter  "who  kills  without  a  license  acquires 
no  property.  Id.  Acts  1902,  p.  98,  No.  90,  § 
21,  prohibiUng  the  sale  of  intoxicating  liq- 
uors except  as  prescribed,  but  permitting  the 
sale  of  cider  by  farmers  by  the  barrel,  does 
not  violate  Const.  U.  S.  Amd.  art.  14,  nor 
Const.  Vt.  c.  1,  art.  7,  prohibiting  advantages 
to  any  particular  class.  State  v.  Hazelton 
[Vt.]  63  A.  305.  2  Acts  1871-72,  p.  496,  c. 
976,  §  11,  providing-  that  no  person  except 
certain  tavern  keepers  in  the  district  of 
Highlands  should  sell  liquor  without  a  li- 
cense, did  not  confer  special  rights,  the  ex- 
ception being  to  protect  tavern  keepers  oper- 
ating under  existing  licenses.  Common- 
wealth V.  Petri  [Ky.]  90  S.  VC.  987.  Laws 
1905,  vol.  23,  p.  256,  c.  149,  for  licensing  per- 
sons' to  make  small  loans  and  charge  inter- 
est in  excess  of  legal  rate,  is  not  unconsti- 
tutional because  it  discriminates  in  favor  of 
persons  making  loans  not  exceeding  $100  and 
against  those  making  larger  loans  (State  v. 
Wickenhoefer  [Del.]  64  A.  273),  nor  because 
§  8  provides  that  the  act  shall  not  apply  to 
any  national  or  state  bank,  or  to  any  trust 
company  organized  under  the  state  laws 
(Id.). 

35.  State  v.  Calloway  [Idaho]  84  P.  27. 
Rev.  St.  1899,  §  2358,  making  it  a  misde- 
meanor to  receive  more  than  2  per  cent  per 
month  interest,  whereas  the  general  statute 
allows  only  8  per  cent  per  annum,  does  not 
arbitrarllv  divide  usurers  into  criminal  and 
noncriminal  classes,  violative  of  Const,  art. 
4  §  53  prohibiting  special  privileges,  etc. 
Ex  parte  Berger.  193  Mo.  16,  90  S.  W.  759. 

36.  Acts  1887.  p.  13,  §  1  (Burns'  Ann.  St. 
1901,  ?  7065).  requiring  employers  engaged  in 


manufacturing  iron,  steel,  lumber,  etc.,  to 
pay  its  employes  in  money  once  in  two 
weeks,  operates  upon  all  persons  within  the 
class  named,  and  does  not  violate  Bill  of 
Rights,  §  23,  prohibiting  special  privileges, 
etc.  Seeleyville  Coal  &  Min.  Co.  v.  McGlos- 
son  [Ind.]  77  N.  E.  1044.  There  is  no  war- 
rant in  the  legislation  providing  for  intra 
and  extra  urban  railways  for  the  theory  of 
classification  of  municipal  and  interurban 
passengers  on  any  basis  which  would  dis- 
criminate in  favor  of  one  as  against  the 
other  with  respect  to  rights  of  transfer  on 
railways  within  the  city  limits;  on  the  con- 
trary, within  the  city  limits  urban  and  inter- 
urban passengers  have  precisely  the  same 
rights  as  to  transportation.  City  of  Cin- 
cinnati V.  Cincinnati  St.  R.  Co.,  3  Ohio  N.  P. 
(N.  S.)  489.  Act  Ark,  Apr.  23,  1891  (Sand. 
&  H.  Dig.  §§  493-496),  which  provides  that 
notes  given  in  payment  for  any  patented  ar- 
ticle be  executed  upon  a  certain  printed 
form  to  be  valid,  is  an  unconstitutional  dis- 
crimination. Ozan  Lumber  Co.  v.  Union 
County  Nat.  Bank  [C.  C.  A.]  145  F.  344.  A 
municipal  ordinance  which  prohibits  the  ad- 
mission of  any  person,  other  than  the  pro- 
prietor or  his  family,  into  a  place  where 
liquors  are  sold,  during  the  time  when  it  is 
required  to  be  kept  closed,  which  applies  to 
all  such  places  alike,  is  not  class  legislation. 
State  V.   Calloway   [Idaho]    84   P.   27. 

37.  State  v.  Richcreek  [Ind.]  77  N.  E.  1085. 
Act  1905,  to  establish  a  graded  school  in 
Kernersville  (Laws  1905,  p.  30,  c.  11),  con- 
strued as  directing  the  construction  of  one 
school,  in  which  the  children  of  the  differ- 
ent races  are  to  be  taught  in  separate  build- 
ings and  by  separate  teachers,  and  hence 
does  not  discriminate,  contrary  to  Const,  art. 
9,  §  2  (Lowery  v.  Kernersville  School  Trus- 
tees, 140  N.  C.  33.  52  S.  E.  267),  and  the  erec- 
tion of  a  necessary  school  building  for  a 
large  number  of  white  children  is  not  a  dis- 
crimination against  the  much  smaller  num- 
ber of  colored  children,  for  -whom  an  ample 
building  has  been  supplied  (Id.);  but  so  far 
is  it  is  the  purpose  of  the  act  to  empower 
the  use  of  all  public  school  funds  for  the 
white  school,  it  violates  Const,  art.  9.  §  2, 
prohibiting  discrimination  between  the  races 
(Id.).  Pen.  Code  §  272  (St.  1905,  p.  759,  c.  568), 
making  it  a  misdemeanor  to  employ,  or  per- 
mit the  use  of,  any  child  under  16.  in  singing, 
playing  musical  instruments,  rope  walking, 
etc.,  but  excepting  their  employment  as  sing- 
ers in  churches,  schools,  etc.,  is  not  objec- 
tionable   for    nonuniformity    and    discrimina- 
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of  a  restrictive  act  are  open  alike  to  all  citizens  who  bring  themselves  within  its 
terms.^* 

Licenses,  and  pivilege  and  occupation  taxes^^  are  unassailable  unless  raising 
invidious  distinctions.*'*- 


tion  between  children  over  and  above  that 
ag-e  (Ex  parte  Weber  [Cal.]  86  P.  809),  nor 
does  it  make  an  unfair  discrimination  in 
favor  of  their  employment  as  singers  or  mu- 
sicians in  churches,  scliools,  etc.  (Id.).  Act 
July  1,  1905  (Laws  1905,  p.  320),  §  3,  requir- 
ing- certain  qualifications  to  take  a  dental  ex- 
amination, does  not  violate  Const.  1870,  art.  4, 
§  22,  prohibiting  special  privileges  or  immuni- 
ties (Kettles  V.  People  [111.]  77  N.  E.  472),  nor 
does  §  5  confer  special  privileges  or  immuni- 
ties in  providing  that  regular  physicians  or 
surgeons  may  extract  teeth,  and  dental  stu- 
dents may  perform  operations  under  the  su- 
pervision of  competent  instructors  in  a  den- 
tal school  (Id.).-  Acts  1903,  p.  255,  c.  145,  for 
the  improvement  of  highways  at  the  cost  of 
the  property  benefited,  as  construed,  does  not 
grant  special  privileges  to  any  citizen  or 
class.  Spaulding  v.  Mott  [Ind.]  76  N.  E.  620. 
Code  §  2485,  making  a  mine  operator,  who 
takes  coal  from  adjoining  land  without  per- 
mission, liable  in  double  damages,  does  not 
violate  Const,  art.  1,  §  6,  prohibiting  special 
privileges  or  immunities.  Mier  v.  Phillips 
Fuel  Co.  [Iowa]  107  N.  W.  621.  Laws  1899, 
0.  4730,  p.  119,  regulating  the  descent  of 
homesteads  and  the  widow's  interest  there- 
in, does  not  conflict  with  the  state  constitu- 
tion or  the  fourteenth  amendment  by  abridg- 
ing the  privileges  and  immunities  of  one 
class  for  the  benefit  of  another.  Saxon  v. 
Rawls  fFla.]  41  So.  594.  Laws  Or.  1905,  pp. 
41,  47,  c.  2  (local  option  law),  as  it  does  not 
grant  any  special  privileges  or  immunities, 
though  when  put  into  operation  it  may  deny 
some  persons  the  right  to  sell  liquors  for- 
merely  enjoyed,  does  not  violate  Const,  art.  1, 
§  20  prohibiting  such  privileges,  etc.  State 
V.  Richardson  [Or.]  85  P.  225.  Acts  1905,  p. 
873,  c.  410,  prohibiting  the  sale  of  nontrans- 
ferable railroad  tickets  by  unauthorized 
agents,  is  not  a  special  privilege  to  railroad 
companies,  contrary  to  Const,  art.  11,  §  8 
(Samuelson  v.  State  [Tenn.]  95  S.  W.  1012), 
nor  is  Sess.  Laws  1905,  p.  376,  c.  180,  for  a 
similar  purpose,  open  to  that  objection  (In 
re  O'Neill,  41  Wash.  174,  83  P.   104). 

Clas.s  legislation:'  Laws  1905,  p.  285,  sub- 
jecting the  salaries  and  wages  of  oflScers  of 
counties,  cities,  etc.,  to  garnishment,  is  class 
legislation,  as  it  discriminates  against  certain 
municipalities  and  officers  of  the  same  class. 
Badenoch  v.  Chicago  [111.]  78  N.  E.  31.  The 
tax  imposed  on  the  gross  receipts  of  railroad 
companies  by  Sess.  Laws  1905,  p.  336,  c.  141. 
if  regarded  as  an  income  tax,  is  invalid  as 
class  legislation.  Galveston,  etc.,  R.  Co.  v. 
Davidson  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
274,  579,  93  S.  W.  436.  Laws  1905,  c.  62,  S  124, 
p.  122,  so  far  as  it  requires  the  county  treas- 
urer to  pay  over  to  cities  organized  under 
the  g-enerai  law  interest  and  penalties  on 
school  taxes,  is  an  unjust  and  arbitrary  dis- 
crimination in  favor  of  the  tax  payers  in 
such  cities  and  against  those  of  other  taxing 
districts,  and  invalid  as  class  legislation. 
State  v.  Mayo   [N.  D.]   108  N.  W.   36. 

Not    class    legtslatioa:      Act    Apr.    23,    1903 


(P.  L.  274),  for  the  control  and  treatment 
of  dependent  and  delinquent  children.  Com- 
monwealth v.  Fisher,  213  Pa.  48,  62  A.  198. 
Act  Apr.  23,  1903,  P.  L.  274,  relative  to  trial 
of  juvenile  offenders.  Commonwealth  v. 
Fisher,  27  Pa.  Super.  Ct.  175.  Sess.  Laws 
1903,  c.  16,  p.  27,  forbidding  the  sale  by  an 
itinerant  vendor  without  license,  excepting 
certain  articles,  and  making  no  distinction 
between  domestic  and  foreign  made  articles. 
Territory  v.  Russell  [N.  M.]  86  P.  551.  Gen. 
Acts  1903,  p.  320,  §  9,  authorizing  an  entry 
on  land  to  make  a  preliminary  survey  of  a 
proposed  railway  line,  etc.  State  v.  Simons 
[Ala.l  40  So.  662.  Laws  1903,  c.  139,  p.  644 
(Cobbey's  Ann.  St.  1903.  §  2375g  et  seq.), 
to  prevent  the  desecration  of  the  United 
States  flag.  Halter  v.  State  [Neb.]  105  N.  W. 
298.  Municipal  Court  Act  of  New  York  City 
(Laws  1902,  p.  1494,  c.  5S0,  §  12  [7]),  as  amd. 
by  Laws  1904,  p.  1429,  c.  598,  in  providing  for 
rotation  of  tlie  justices,  does  not  operate  as 
class  legislation.  Sakolski  v.  Schenkel,  98 
N.  Y.  S.  190.  Pub.  Acts  1883,  p.  31,  No.  39, 
as  amd.  by  Acts  1887,  p.  102,  No.  93,  and  Pub. 
Acts  1899,  p.  262,  No.  231,  for  the  organiza- 
tion of  water  power  companies,  is  not  void  as 
class  legislation,  because  §  14  imposes  a 
specific  tax  on  such  corporations,  though 
such  a  privilege  is  not  offered  other  similar 
corporations.  Bird  v.  Arnott  [Mich.]  108  N. 
W.  646.  Section  6601,  providing  tliat  judg- 
ments either  before  a  justice  of  the  peace 
or  in  the  court  of  common  pleas  under  the 
forcible  entry  and  detainer  chapter  "shall 
not  be  a  bar  to  any  further  action  brought 
by  either  party,"  is  not  class  legislation  and 
unconstitutional  because  in  the  interest  of 
landlords,  and  should  be  liberally  construed. 
Laver  v.  Canfield,  7  Ohio  C.  C.  (N.  S.)  389. 
Act  Apr.  4,  1905  (Acts  1905,  p.  321,  c.  150), 
requiring  the  separation  of  white  and  color- 
ed passengers  on  street  cars,  is  a  valid  po- 
lice regulation  and  not  arbitrary  class  legis- 
lation, in  violation  of  Const,  art.  11,  §  8. 
Morrison  v.  State  [Tenn.]  95  S.  W.  494.  Acts 
29th  Leg.  p.  128,  c.  90,  authorizing  confisca- 
tion of  fish  and  oysters  unlawfully  sold  and 
held,  is  not  void  as  class  legislation  because 
takers  of  shrimps  are  not  included  in  the 
forfeiture  clause.  Raymond  v.  Kibbe  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  988,   95  S.  W.  727. 

,38.  The  provisions  of  Acts  1905,  p.  182, 
c.  109,  §  2,  providing  that  the  real  estate,  fur- 
niture and  fixtures  of  a  bank  shall  not  con- 
stitute more  than  one-third  of  its  capital, 
does  not  confi.ict  with  Const,  art.  1,  §  23,  pro- 
hibiting privileges  or  immunities.  State  v. 
Richcreek   [Ind.]   77  N.  E.  1085. 

S9.     See  5  C.  L.   636. 

40.  Acts  1904,  p.  71,  c.  76,  and  an  ordi- 
nance enacted  in  pursuance  thereof,  impos- 
ing privilege  taxes  upon  persons  loaning 
money  upon  personal  securities,  etc.,  is  class 
legislation.  Rodge  v.  Kelly  [Miss.]  40  So. 
552.  Acts  1904,  p.  58,  c.  76,  imposing  a  privi- 
lege tax  on  money  lending  on  personal  se- 
curities of  certain  kinds,  deprives  of  prop- 
erty without  due  process  of  law  In  arbitra- 
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Taxation.*'^ — The  subjects  of  taxation  may  be  classified  so  long  as  the  classifica- 
tion is  reasonable.^2 

Regulations  of  business,  trades,  and  professions,*^  are  upheld,  unless  unfairly 
oppressive  of  particular  individuals  or  classes.**  In  the  exercise  of  the  police  power 
the  legislature  may  regulate  and  cc/ntrol  the  carrpng  on  of  business  which  may  be 
injurious  to  the  public  if  not  properly  conducted,  or  may  prohibit  business  essentially 
injurious,*^  and  may  discriminate  between  classes  of  business,  when  the  discrimina- 
tion is  based  on  a  reasonable  distinction  involving  the  public  welfare,  and  the  stat- 
ute is  made  applicable  to  all  wbo  come  within  the  limits  of  the  classification.*®  Con- 
ditions may  be  imposed  iipon  unincorporated  associations  which  are  not  imposed 
upon  corporations  engaged  in  the  same  business,  unless  the  distinction  made  is  un- 
reasonable.*^ The  absolute  prohibition  of  unincorporated  associations  and  individu- 
als from  engaging  in  tJie  building  and  loan  business  does  not  create  a  monopoly,  so 
long  as  the  business  is  open  to  all  corporations  complving  with  reasonable  reo-ida- 
tions.*«  *  "  "^ 

Railroad  companies^'^  may  be  burdened  with  special  duties  and  liabilities.^" 


rily  fixing-  the  basis  of  the  tax  on  the  kind  of 
securities.  Hyland  v.  Sharp  [Miss.]  41  So. 
264. 

41.  See   5   C.   L,.   636. 

42.  Diirnell  v.  Memphis  [Tenn.]  95  S.  W. 
816.  The  fourteenth  amendment  was  not 
designed  to  prevent  the  classification  of 
property  for  purposes  of  taxation.  Michi- 
gan Cent.  R.  Co.  v.  Powers,   201  U.  S.   302,   50 

Law.  Ed. ;  Darnell  v.  Mempliis   [Tenn.]   95 

S.  W.  816.  The  legislature  may  classify  and 
subclassify  property  for  direct  taxation,  to 
the  extent  of  distinguishing  differences  rea- 
sonably requiring  special  treatment  to  pro- 
mote the  requirement  of  uniformity.  Cliicago 
&  N.  W.  R.  Co.  V.  State  [Wis.]  lOS  N.  W.  567. 
Where  shares  in  domestic  corporations  are 
indirectly  taxed  through  tlie  taxation  of 
their  propertj-,  and  tlie  shares  of  stock  in 
foreign  corporations,  whose  property  cannot 
be  reached,  are  taxed  directly,  there  is  no 
arbitrary  classification  of  shares  in  a  foreign 
corporation  for  taxation  in  the  state.  Geor- 
gia R.  &  Banking  Co.  v.  Wright,  124  Ga.  596, 
53  S.  E.  251.  The  discrimination  made  in 
Sess.  Laws  1902,  p.  73,  c.  3,  §  65,  whereby 
some  foreign  corporations  are  required  to 
pay  a  higher  rate  per  share  of  stock  as  an 
annual  license  tax,  is  not  invalid,  the  classi- 
fication being  reasonable.  American  Smelt- 
ing &  Refining  Co.  v.  People  [Colo.]  82  P.  531. 

43.  See  5  C.  L.  636. 

44.  Where  the  legislature  has  power  to 
regulate  a  business,  it  can  provide  against 
the  injurious  consequences  inherent  in  the 
conduct  thereof,  may  determine  the  neces- 
sary means  thereto,  and  its  action  is  final, 
unless  it  imposes  such  arbitrary  restrictions 
as  are  foreign  to  the  legitimate  purposes 
sought  to  be  accomplished  (State  v.  Gary,  126 
Wis.  135,  105  N.  W.  792),  and  a  large  discre- 
tion is  vested  in  the  legislature  for  these 
purposes  (Id.).  The  legislature  has  the  right 
to  prescribe  the  charge  to  be  made  for  a  pub- 
lic service  if  it  be  a  sum  sufficient  to  afford 
a  reasonable  compensation.  City  of  Madison 
V.  Madison  Gas  &  Elec.  Co.  [V^'is.]  108  N.  W. 
65.  Tlie  state  may  regulate  and  restrain  tlie 
right  to  conduct  a  banking-  business.  State 
V.  Richcreek  [Ird.]    77  N.   E.   1085.     Congress 


can  regulate  the  practice  of  medicine  and 
surgery  in  the  District  of  Columbia,  and 
Act  Cong.  June  3,  1S96,  29  Stat,  at  L.  198,  c. 
313,  creating  a  special  tribunal  and  investing- 
it  with  power  of  revocation  of  licenses  for 
sufficient  cause,  is  valid.  Czarra  v.  Medical 
Sup'rs,  25  App.  D.  C.  443.  The  employment 
of  fraud  or  deception  in  passing  the  examina- 
tions, chronic  Inebriety,  practice  of  criminal 
abortion,  or  conviction  involving  moral  turpi- 
tude, is  sufficient  cause.  Id.  A  munici- 
pal ordinance,  prescribing  that  the  rate  of 
wages  for  laborers  on  work  done  by  contract 
for  the  city  in  street  improvement  shall  not 
be  less  than  a  fixed  sum  for  a  day's  work  of 
eight  hours,  is  constitutional.  Gies  v.  Broad 
41  V.'ash.  448,  83  P.  1025.  Laws  1903,  p.  68^ 
c.  55,  prohibiting  the  business  of  barbering 
on  Sunday,  does  not  violate  Const,  art.  1,  § 
12,  or  the  fourteenth  amendment,  prohibiting 
the  granting  to  any  citizen,  etc.,  of  privileges 
or  immunities.  State  v.  Bergfeldt,  41  Wash." 
234,  83  P.  177.  An  ordinance  prohibiting  the 
running  of  any  street  car  not  provided  with 
an  automatic  fender,  made  by  a  certain  com- 
pany, or  some  other  equally  as  good  approv- 
ed by  the  common  council,  was  void  for 
nonuniformity  and  arbitrary  discrimination 
in  favor  of  some  manufacturers  and  against 
others.  City  of  Elkhart  v.  Murray,  165  Ind. 
304,   75  N.   E.   593. 

45,  4G.  Erady  v.  Mattern,  125  Iowa,  158, 
100  N.  W.   358. 

47.  The  provisions  of  Acts  29th  Gen.  As- 
sem.  p.  45,  c.  77,  regulating-  the  conduct  of 
unincorporated  building  and  loan  associa- 
tions, and  requiring  a  deposit  with  the  au- 
ditor of  state,  etc.,  are  not  unreasonable  and 
do  not  render  the  act  repugnant  as  class 
legislation  (Brady  v.  Mattern,  125  lov/a,  158, 
100  X.  W.  358),  nor  does  the  fact  that  it  is  im- 
po.ssible  for  some  persons  or  associations 
to  engage  in  the  business,  under  the  con- 
ditions, render  the  act  unconstitutional  as 
conferring  a   monopoly   (Id.). 

48.  Brady  v.  Mattern,  125  Iowa,  158,  100 
N.    W.    358. 

49.  See  5  C.  L.   636. 

50.  Acts  27th  Gen.  Assem.  p.  33,  c.  49, 
amending  Code  §  2071,  making  every  railway 
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Insurance.^^ 

Liquor  traffic}''^ — Liquor  laws  must  not  discriminate.'^^ 

Relations  of  master  and  servant.^^ 

Criminal  laws  and  procedure.'^'" — ^I'he  legislature  may  classify  crimes  and  pen- 
alties according  to  terms  of  imprisonment.^" 

Civil  remedies  and  proceedings^''  may  be  regulated  if  arbitrary  classes  are  not 
created. °'^ 

§  13.  Laws  impairing  the  obligations  of  contracts,  including  state  or  munic- 
ipal contracts,^^  corporate  charters  or  franchises/'^  and  public  service  franchises,^'^ 


corporation  liable  for  injuries  to  a  servant 
caused  by  the  negligence  of  a  fellow-serv- 
ant, etc.,  operates  uniformly  on  all  such  cor- 
porations, which  constitute  a  proper  subject 
of  classification.  McGuire  v.  Chicago,  etc., 
R.  Co.    [Iowa]   108  N.  W.  902. 

51.  See   3   C.   L.   764,   n.    4-8. 

52.  See  5  C.  L.   637. 

53.  Acts  1902,  p.  98,  No.  90.  §  21,  discrimi- 
nating against  farmers  and  manufacturers 
of  other  states  as  to  the  sale  of  cider,  is  un- 
constitutional as  to  such  provisions.  State  v. 
Hazelton   [Vt.]   63  A.  305. 

5-i.     See  5  C.  L.   637. 

55.  See  3  C.  L.  765,  n.  17-21. 

56.  Pen.  Code  §  246,  inflicting  the  death 
penalty  for  assaults  with  a  deadly  weapon, 
etc.,  by  life  convicts,  is  based  upon  a  valid 
classification  and  does  not  deny  equality  to 
such  convicts.  Ex  parte  Finley  [Cal.  App.J 
81  P.  1041. 

57.  See  5  C    L.  637. 

58.  The  allowance  of  a  reasonable  attor- 
ney fee  in  a  statute  for  the  foreclosure  of 
a  lien  against  real  estate  for  an  assessment 
for  street  improvement  is  valid.  Acts  1901, 
p.  534.  c.  231,  sustained  in  that  respect. 
Shirk  V.  Hupp  [Ind.]  78  N.  E.  242,  afg.  Dowell 
V.  Talbot  Paving  Co.,  138  Ind.  675,  688.  38  N. 
E.  389;  Railroad  Co.  v.  Fish,  loS  Ind.  533,  535, 
60  N.   E.   270. 

.  59.     See  5  C.  L,.  637. 

Stiite  contracts:  An  exemption  from  exe- 
cntion  is  not  a  contract  between  the  state 
and  the  judgment  debtor,  which  the  state  is 
prohibited  from  impairing  by  subsequent 
legislation.  Myers  v.  Moran,  99  N.  Y.  S.  269. 
Act  May  3.  1901  (Laws  1901,  p.  262),  providing 
for  a  call  f*r  outstanrtljis  state  honds  for 
payment  and  making  them  invalid  if  not 
presented  within  a  limited  time,  did  not  im- 
pair the  obligation  of  contracts,  though  there 
was  no  authority  for  a  peremptory  call  when 
the  bonds  were  issued.  Tipton  v.  Smythe 
[Ark.]  94  S.  W.  678.  Laws  1905,  c.  5384,  pre- 
scribing the  powers  and  duties  of  the  board 
of  control  of  the  state  educational  institu- 
tions, etc.,  does  not  impair  the  obligation  of 
the  contract  of  Laws  1870,  c.  1766,  p.  45,  and 
amendatory  acts,  in  accepting  congressional 
grants  for  educational  purposes.  State  v. 
Bryan  [Fla.]  39  So.  929.  The  charter  of  a 
public  educational  institution  is  not  such  a 
contract  as  the  state  cannot  impair  by  a 
subsequent  repeal  of  the  statute  under  which 
It  was  organized.  State  v.  Irvine  [Wyo.]  84 
P  90.  Act  No.  315,  L.  A.  1901,  incorporating 
tlie  public  school  of  the  village  of  Jerome, 
etc.,  does  not  impair  the  obligation  of  any 
contract,  by  transferring  to  the  new  district 
some   of   the   property   of   the   old   ones   from 


which  it   was   formed.     Attorney   General  v. 

Lowrey,   199  U.  S.  233,  50  Law.  Ed. .     The 

Wyoming  Agricultural  College  was  incor- 
porated by  Act  Jan.  10,  1891  (Acts  1890-91, 
p.  373,  c.  92),  and  the  legislature  could  re- 
peal that  act  by  Act  Feb.  7,  1905  (Laws  1905, 
p.  8,  c.  10).  State  v.  Irvine  [Wyo.]  84  P.  90. 
Act  July  6,  1905  (Pub.  Acts  1905.  p.  413,  c. 
217),  limiting  the  amount  recoverable  in  an 
action  to  enforce  a  penalty  against  an  ad- 
ministrator under  Gen.  St.  1902,  §  324,  does 
not  impair  any  contract,  as  no  one  had  any 
contract  relation  with  the  state  under  that 
general  law.  Atwood  v.  Buckingliam 
[Conn.]  62  A.  616.  A  statute  providing  for 
tlie  payment  in  cash  of  past  due  state  bonds 
which  were  made  receivable  in  payment  of 
the  purchase  price  of  real  estate  bank  lands, 
does  not  impair  the  obligation  of  contracts, 
since  there  can  be  no  higlier  method  of  dis- 
charging a  past  due  obligation  than  by  pay- 
ment in  money.  Tipton  v.  Smythe  [Ark.]  94 
S.  W.  678.  Act  May  3,  1901  (Laws  1901,  p. 
262),  calling  in  for  payment  bonds  made  re- 
ceivable by  Kirby's  Dig,  §  4866,  in  payment 
of  such  lands,  held  valid.  Id.  Act  27th  Leg. 
p.  6,  c.  4,  §  11,  providing  for  suits  to  recover 
certain  lands  held  under  Spanish  or  Mexican 
g-overnnient  olaiuis,  does  not  impair  th^  obli- 
gation of  contracts  as  evidenced  by  the  con- 
firmation act  of  Feb.  10,  1852.  Sullivan  v. 
State  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  234, 
95  S.  W.  645.  A  contract  between  the  state 
and  a  railway  company  was  created  by  Mich. 
Laws  1855,  p.  305,  §  9,  that  the  company 
should  pay  a  certain  tax  in  lieu  of  all  other 
taxes  except  penalties,  when  accepted  by  the 
company,  which  made  large  expenditures  and 
completed  its  road  under  the  terms  of  the 
act.     Powers  v.  Detroit,  etc.,  R.  Co.,  201  U.  S. 

543,  50  Law.  Ed. .     The  obligation  of  such 

contract  could  not  be  impaired  by  the  im- 
position of  any  other  tax.     Id. 

Municipal  contracts:  The  power  of  the 
state  to  alter  or  destroy  subordinate  munic- 
ipalities cannot  be  so  exercised  as  to  impair 
the  obligation  of  a  contract  of  such  munic- 
ipal corporations.  Smith  v.  Walker  [S.  C.J 
54  S.  E.  779;  Graham  v.  Folsom,  200  U.  S. 
248,  50  Law.  Ed.  — .  Const.  1895.  art.  7,  § 
11,  as  amended  Feb.  23,  1903  (24  St.  at 
Large,  p.  3),  abolishing  certain  townsliips,  is 
void  as  against  bonded  debts  previously 
created,  and  Act  Feb.  21,  1906  (25  St.  at 
Large,  p.  309).  for  the  adjustment  and  pay- 
ment of  sucli  debts,  is  constitutional.  Smith 
V.  Walker  [S.  C]  54  S.  E.  779.  An  act  which 
impairs  the  obligation  of  a  county  contract 
is  void.  Fremont,  etc.,  R.  Co.  v.  Pennington 
County  [S.  D.]  105  N.  W.  929.  Laws  1899, 
p.    44,    c.    41.    §    3.    by    fixing    the   total    county 


7  Cur.  Law. 


CONSTITUTIONAL  LAW  §  13. 


719 


are  void.^^ — The  existence  of  a  contract  is  essential  to  its  obligation,  and  if  there 
is  no  contract  there  can  be  no  inipairmont.^^  The  constitutional  limitations  which 
prevent  the  legislature  from  impairing  the  obligation  of  a  contract  do  not  debar  it 


tax  rate  at  8  miUs  on  the  dollar,  and  au- 
thorizing taxes  in  excess  of  that  rate  for 
particular  purposes,  makes  it  impossible  to 
raise  anything  for  the  sinking  fund  to  pay 
its  bonded  indebtedness,  thereby  avoiding 
its  obligation.  Id.  Contract  rights  to  use 
a  city  street  or  extension  tliereof  for 
wharfage  purposes,  such  as  are  protected 
from  impairment,  held  not  to  have  been 
conferred  by  municipal  grants  to  construct 
wharves,  as  against  legislative  change  of 
street    grades.     Mead    v.    Portland,    200    U.    S. 

148,   50   Law.  Ed. .     The   establishment  of 

municipal  waterworks  is  not  an  impairment 
of  the  obligation  by  a  municipality  to  give 
a  water  company  an  exclusive  franchise  as 
against  "any  otlier  person  or  corporation." 
Knoxville  Water  Co.  v.  Knoxville,  200  U. 
S.    22,   50   Law.   Ed. . 

eoi.  See  5  C.  L.  637.  Sess.  Laws  1902,  p. 
73,  c.  3,  §  65,  imposing  an  annual  state  li- 
cense on  the  stock  of  a  foreign  corporation, 
does  not  violate  Const.  U.  S.  art.  1,  §  10, 
par,  1,  by  impairing  the  obligation  of  con- 
tracts. American  Smelting  &  Refining  Co. 
V.  People  [Colo.]  82  P.  531.  The  repeal  of 
an  exemption  from  taxation,  granted  in  a 
special  charter,  does  not  impair  the  obliga- 
tion of  a  contract,  as  Const.  1846,  art.  8,  § 
1,  Const.  1895,  art.  8,  §  1,  and  Rev.  St.  p.  600. 
pt.  1,  c.  18,  tit.  3,  §  8,  provide  for  the  re- 
peal or  alteration  of  any  general  or  special 
act  creating  a  corporation.  Pratt  Institute 
v.   New  York,   183  N.   Y.   151,   75  N.   E.   1119. 

61.  See  5  C.  L.  637.  Contract  obligations 
held  not  to  be  impaired  by  compelling  a 
street  railway  company  to  lower,  at  its  own 
expense,  a  tunnel  under  a  river,  where  there 
was  no  municipal  stipulation  to  the  con- 
trary, but  there  was  a  statute  at  the  time 
of  the  construction  of  the  tunnel,  providing 
tliat  navigation  should  not  be  unnecessarily 
interrupted  by  such  tunnel.  West  Chicago 
St.    R.   Co.   V.   People,    201   U.   S.    506,    50    Law. 

Ed. .     An    act    conferring    power    upon    a 

city  to  change  tlie  grade  and  line  of  its 
streets  in  making  necessary  improvements 
dees  not  impair  the  obligation  of  the  con- 
tract between  the  city  and  a  traction  com- 
pany having  a  franchise  therein.  People  -v. 
Geneva,  etc.,  Traction  Co.,  98  N.  Y.  S.  719. 
Tlie  reserved  right  to  alter,  amend,  or  re- 
peal corporate  charters,  given  by  Miss. 
Const.  1890,  §  178,  does  not  authorize  the 
Impairment  of  contract  rights  acquired  by 
-a  corporation.  City  of  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.,   202  U.   S.   453,   50  Law. 

Fd. .     The    legislature    could    not   autlior- 

ize  a  city  to  erect  and  maintain  a  system  of 
waterworks  during  the  term  of.  an  exclusive 
fianchise  granted  by  it  to  a  private  corpora- 
tion. Id.  Under  an  act  permitting  a  gas 
company  to  organize  by  consolidating  other 
companies  and  issuing  stock  to  the  amount 
of  the  aggregate  value  of  the  property, 
franchises  and  rights  of  the  consolidated 
companies,  such  company  has  no  contract 
right  to  charge  a  rate  for  gas  sufficient  to 
pay  in  perpetuity  a  profit  on  the  original 
capitalization,    regardless    of    a    depreciation 


in  value  of  the  property.  In  re  Rebecchi. 
100  N.  Y.  S.  335.  An  act  regulating  the 
price  a  gas  company  may  charge  is  not  un- 
constitutional as  impairing  the  right  of 
contract,  providing  the  rate  prescribed  is 
not  so  low  as  to  deprive  stockholders  of  a 
reasonable  profit.  Richman  v.  Consolidated 
Gas  Co.,  100  N.  Y.  S.  81.  A  water  company, 
organized  under  state  law,  has  no  right  un- 
der its  franchise  to  transport  the  water 
from  any  river  in  the  state  to  another  state 
(McCarter  v.  Hudson  County  Water  Co.  [N. 
J.  Eq.]  61  A.  710);  and  hence  an  act  (P.  L. 
1905,  p.  461)  passed  subsequently  to  its  or- 
g&nization,  making  it  unlawful  to  do  so, 
does  not  impair  the  obligation  of  a  contract 
(Id).  A  franchise  granted  to  maintain 
pipes  in  a  city's  streets  to  supply  the  city 
and  its  inhabitants  with  water  for  a  term 
of  years  is  a  contract  which  is  protected 
from  impairment.  Farmers'  Loan  &  Trust 
Co.  V.  Meridian  Waterworks  Co.,  139  F.  061. 
A  requirement  that  street  railway  com- 
panies shall  issue  half-fare  tickets  to  school 
children,  ma.de  by  Tex.  Act  Apr.  10,  1903,  § 
2,  does  not  impair  the  obligation  of  any 
contract  with  a  municipality  as  to  rates, 
which  was  made  after  the  adoption  of  Tex. 
Const.  1876,  Bill  of  Rights,  §  17,  making 
franchises  subject  to  legislative  control. 
San  Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.  304,  50  Law.  Ed. .  Contract  exemp- 
tion from  legislative  regulation  of  rates  lost 
by  foreclosure  sale,  and  acquisition  b*y  an- 
other company,  incorporated  since  the  adop- 
tion of  Tex.  Const.  1876,  Bill  of  Rights,  § 
17,  making  all  franchises  and  privileges 
subject    to    legislative    regulation.     Id. 

62.  See  5  C.  L.  637.  The  property  of  a 
mutual  insurance  company  and  the  equitable 
interests  of  its  members  are  within  the  con- 
stitutional guaranty  of  nonimpairment  of 
contracts.  Huber  v.  Martin  [Wis.]  105  N. 
W.    1031. 

63.  Even  if  the  trustees  of  the  Florida 
Agricultural  College  made  an  agreement 
with  the  municipality  of  Lake  City  or  with 
the  donors  of  lands  and  money,  for  the  lo- 
cation of  the  college  there,  that  would  not 
preclude  the  legislature  from  removing  it 
in  their  discretion.  Laws  1905,  c.  5384, 
therefot-e  valid.  State  v.  Bryan  [Fla.]  39 
So.    929. 

■What  is  a  contract:  Mere  "understand- 
ings" cannot  stand  in  the  way  of  the  exer- 
cise of  legislative  authority  in  regulating 
municipal  affairs,  so  as  to  substantiate  a 
claim  of  impairment  of  contract  School 
City  V.  Forrest  [Ind.]  78  N.  E.  187.  Acts 
1903,  p.  193.  c.  102  (Burns'  Ann  St.  Supp. 
1905,  §  4983h  et  seq.),  creating  a  library 
beard  in  certain  cities,  is  constitutionai. 
Id.  A  license  is  a  mere  permit  to  do  some- 
thing which  would  be  unlawful  without  it, 
and  is  not  a  contract  and  conveys  no  vested 
right  (Littleton  v.  Burgess  [Wyo.]  82  P. 
864;  Borek  v.  State  [Ala.]  39  So.  580),  hence 
statutes,  under  which  licenses  have  been 
gi  anted,  may  be  repealed  without  the  im- 
pairment   of    contract    rights      (Littleton    v. 
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from  annulling  obligations  due  to  the  public.®-*  Where  a  valid  act  is  jjassed  by  the 
legislature,  it  is  no  defense  that  prior  to  its  taking  effect  contracts  have  been  en- 
tered into  with  which  the  law  interferes.®^  To  came  within  the  provisions  of  the 
Federal  constitution,  not  only  must  the  obligation  of  the  contract  be  impaired,  but 
it  must  have  been  impaired  by  some  act  of  the  legislature  and  not  by  a  decision  of 
the  judicial  department  only,^®  a  judicial  decision  not  being  a  laAv,  but  merely  the 
evidence  of  what  the  law  is.®^ 


Burg-ess  [Wyo.]  82  P.  864),  and  a  license  to 
sen  liquors  may  be  revoked  for  repeated 
violations  of  the  liquor  law  (Borck  v.  State 
[Ala.]  39  So.  580;  State  v.  Seebold,  192  Mo. 
720,  91  S.  W.  491).  The  board  of  aldermen 
of  a  city  cannot  make  a  contract  for  legal 
services  binding-  for  an  unlimited  time  and 
Irrevocable  by  their  successors.  City  of 
Wilming-ton  v.  Bryan  [N.  C]  54  S.  E.  543. 
An  assistant  selected  by  a  city  attorney 
in  the  collection  of  arrearages  of  taxes,  un- 
der I^aws  1895,  p.  264,  c.  182,  had  no  con- 
tract that  was  impaired  by  the  repeal  of 
that  act  by  Laws  1897,  p.  700,  c.  517,  rati- 
fied Mar.  9,  1897.  Id.  The  mortgagee  has 
no  vested  right  in  the  rule  of  equity,  plead- 
ing, aud  practice  that  a  borrower,  seeking 
relief  in  equity  against  a  usurious  mort- 
gage, must  offer  to  pay  legal  interest  in  ad- 
dition to  the  principal  debt  (Barclift  v. 
Fields  [Ala.]  41  So.  84),  and  an  act  provid- 
ing that  no  borrower  at  usurious  rates  sliall 
be  required  to  pay  more  than  the  principal 
does  not  impair  the  obligation  of  existing 
contracts  [Const.  1901,  §  95;  Gen.  Acts  1900- 
01,  p.  164.  amending  Code  1896,  §  2630]  (Id). 
Exemption  from  taxation  is  a  mere  gratu- 
ity which  the  state  may  recall  at  any  time 
■without  impairing  the  obligation  of  any 
contract.  Baltimore,  etc.,  R.  Co.  v.  Wi- 
comico County  Com'rs  (Md.]  63  A.  678. 
Where  a  railroad  corporation  organized  un- 
der the  general  law  was  exempted  from 
taxation  (Acts  1876,  p.  385,  c.  242),  and  Code 
1888,  art.  23,  §§  187,  188,  provided  that  the 
purchaser  of  a  railroad  at  mortgage  might 
organize  a  new  corporation  possessing  all 
the  immunities  and  privileges  of  the  for- 
mer corporation,  those  acts  constituted  no 
contract  with  the  state  wliich  was  impaired 
bv  the  passage  of  Gen.  Assessment  Law 
1896,  p.  151,  c.  120  (Code  Pub.  Gen.  Laws, 
art.  81,  §  2),  including  such  property.  Id. 
The  act  of  1869  and  Acts  1899,  p.  221,  c. 
134,  annexing  territory  to  Memphis,  but  ex- 
empting it  from  liability  for  the  existing 
debts  of  the  city,  were  revocable  at  any 
time  by  the  general  assembly.  Galloway 
V.  Memphis  [Tenn.]  94  S.  W.  75.  Held  that 
it  -^vis  the  intention  of  the  legislature  to 
revoke  such  privileges  by  Acts  1905,  p.  740, 
c.  345,  known  as  the  "Boyle  Act,"  proyid- 
ing  for  uniform  taxation.  Id.  A  drain  com- 
missioner has  no  such  contractual  relations 
or  vested  rights  under  the  law  that  his  du- 
ties may  not  at  any  time  be  suspended,  re- 
stricted or  enlarged.  Rice  v.  Ionia  Probate 
Jrd£fe  [Mich.]  12  Det.  Leg-.  N.  645,  105  N. 
W.  17.  Local  Acts  1905.  No.  364.  for  the  lo- 
cating and  establishing  of  drains  in  Ionia 
county,  which  provides  that  it  shall  not  ap- 
ply to  any  case  where  a  contract  has  been 
made,  does  not  im.pair  the  obligation  of  any 
contract.     Id. 


04.  Cortelyou  v.  Anderson  [N.  J.  Law]  63 
A.    1095. 

63.  In  a  prosecution  for  violation  of  St. 
1903,  p.  155,  c.  195,  §  1,  forbidding  the  use 
of  the  arms  or  great  seal  of  the  common- 
wealth for  private  advertising  or  cjC)mmer- 
cial  purposes,  the  fact  that  when  the  act 
went  into  effect  the  defendant  had  con- 
tracts for  the  manufacture,  sale,  and  de- 
livery of  goods  bearing  the  prohibited  device 
as  a  trade  mark,  was  no  defense.  Common- 
wealth v.  Sherman  Mfg.  Co.,  189  Mass.  76, 
75   N.    E.   71. 

66.  The  decision  of  a  court  clianging  a 
prior  construction  of  a  statute  does  not 
impair  tlie  obligation  of  a  contract,  contrary 
to  Const.  U.  S.  art.  1,  §  10.  King  v.  Phoenix 
Ins.  Co.  [Mo.]  92  S.  W.  892.  AVhere  tax 
bills  were  issued  by  a  city  clerk  relying  up- 
on a  deci.siion  of  the  Kansas  City  Court  of 
Appeals  that  such  tax  bills  under  Rev.  St. 
1S89,  §  1498,  were  valid,  they  did  not  con- 
stitute contracts  -which  were  impaired  by 
a  subsequent  decision  of  the  supreme  court 
holding  them  invalid.  City  of  Sedalia  v. 
Donohue,   190  Mo.   407,   89  S.   W.   386. 

67.  Swanson  v.  Ottumwa  [Iowa]  106  N. 
W.    9. 

No  impairment:  Acts  1903,  p.  119,  c.  94, 
making  trusts  unlawful,  etc.,  does  not  im- 
pair the  obligation  of  a  contract,  though 
ai'plied  to  one  formed  before  the  enactment 
of  the  statute,  since  it  makes  unlawful  the 
existence  of  trusts,  regardless  of  when 
formed.  State  v.  Missouri,  etc.,  R.  Co.  [Tex.] 
14  Tex.  Ct.  Rep.  906,  91  S.  W.  214.  Laws 
1897,  p.  132.  exempting  beneficiary  associa- 
tions from  the  general  insurance  laws,  did 
not,  as  to  the  beneficiary  of  a  certificate  is- 
sued prior  thereto,  violate  Const,  art.  2,  § 
15,  prohibiting  the  impairment  of  contract 
obligations.  Westerman  v.  Supreme  Lodge 
K.  P.  [Mo.]  94  S.  W.  470.  Where  a  mutual 
benefit  certificate  provided  that  the  insur- 
ed should  be  subject  to  the  laws  of  the 
association  subsequently  adopted,  a  change 
in  the  by-laws  relative  to  payment  in  case 
of  suicide  was  held  no  impairment  of  con- 
tiact.  Fraternal  Union  of  America  v.  Zeig- 
ler  [Ala.]  39  So.  751.  Laws  1905,  p.  162,  § 
18,  proiiibiting.  the  sale  of  game,  does  not 
conflict  with  Const,  art.  2,  §  15,  prohibiting 
the  impairment  of  contract  olaligntions. 
State  V.  Heger  [Mo.]  93  S.  W.  252.  Contract 
obligations  not  impaired  by  so  much  of  Act 
of  ^'ongress  Apr.  12,  1900  (31  Stat,  at  L. 
77,  80.  c.  191),  §  11,  as  requires  United  States 
currency  at  a  fixed  rate  of  exchange  to  be 
accepted  in  the  discharge  of  a  certain  obli- 
r:ation.     Serralles'    Succession    v.    Esbri,    200 

U.   S.    103,    50  Law.   Ed. .     The   obligations 

of  an  agreement  to  remove  a  dam  from  a 
navigable  stream  and  to  allow  it  to  remain 
open    and   unobstructed   are   not  Impaired  by 
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Regulations  of  remedies,  merely,  are  enforceable,^^  provided  they  do  not  ma- 
teriaUy  impair  vested  rigiits,^^  but  tlie  remedies  for  the  enforcement  of  a  contract 
are  a  part  of  its  obligation/"  and  any  repeal  or  change  therein,  which  substantially 
obstructs  or  retards  the  enforcement  or  lessens  the  value  of  the  agreement,  impairs 
its  obligation/^  Granting  a  new  or  enlarged  remedy  does  not  impair  the  obliga- 
tion of  the  contract/^ 

§  14.     Retroactive  legislation;  vested  rightsP — Save  under  those  constitutions 


a  statute,  enacted  under  the  police  powers 
to  promote  drainag^e  and  authorizing  the 
construction  of  a  dam  by  the  very  persons 
making-  the  agreement  of  removal.  Mani- 
gault    V.    Springs,    199    U.    S.    473,    50    Law. 

Ed. . 

Obllgntion  Impaired:  Where  bonds  for 
the  construction  of  a  subway  pledged,  as 
required  by  St.  1897,  p.  498,  c.  500,  the  tolls 
for  persons  passing  through  the  subway  for 
the  payment  of  principal  and  interest,  a 
contract  was  created,  the  obligation  of 
which  could  not  be  Impaired  by  a  subse- 
quent act  reducing-  the  tolls  without  violat- 
ing Const.  U.  S.  art.  1,  §  10.  In  re  Opinion 
Of  the  Justices,   190  Mass.   605,   77  N.  E.   1038. 

68.  See  5  C.  K  638.  Ky.  St.  1903,  §  2358, 
requiring  the  filing  of  notice  of  an  aftacJi- 
ment  lien,  is  not  an  impairment  of  the  ob- 
ligation of  a  contract,  when  applied  to 
the  enforcement  by  attachment  of  a  con- 
tract previously  made.  Boltz  v.  Boain  [Ky.] 
90  S.  W.  593.  Code  1896,  §  2038,  amd.  by  Act 
Feb.  23,  1899  (Acts  1898-99,  p.  37),  exenipi- 
Ing  ivagea  from  saruislinieut  to  a  certain 
extent,  is  not  an  impairment  of  the  obliga- 
tion of  contracts  made  after  its  enactment. 
Richardson  v.  Kaufman,  143  Ala.  243,  39  So. 
368.  Rev.  Codes  1895,  §  5848.  reducing  the 
time  for  publication  of  notice  in  foreclosure 
sales,  applied  to  all  subsequent  foreclosures, 
although  the  mortgage  was  executed  before 
its  enactment,  and  did  not  violate  the  ob- 
ligation of  any  contract.  Orvik  v.  Cassel- 
man  [N.  D.]  105  N.  W.  1105.  The  ex  parte 
remedj'  provided  by  Rev.  Codes  1899,  §  5845, 
to  enjoin  the  foreclosure  of  a  mortgage,  did 
not  impair  the  obligation  of  the  contract 
po-wer  of  sale  contained  in  a  mortgage  exe- 
cuted before  its  enactment.  Scott  v.  Dis- 
trict Ct.  of  Fifth  Judicial  Dist.  [N.  D.]  107 
N.    W.    61. 

69.  That  the  remedy  may  be  changed  at 
the  will  of  the  legislature,  provided  the  ob- 
ligation of  contract  is  not  impaired,  is  ele- 
mentary. Gaffney  v.  Jones,  39  Wash.  587, 
81  P.  1058;  Richardson  v.  Kaufman,  143  Ala. 
243,  39  So.  368.  A  repeal  or  change  of 
remedies  which  does  not  substantially 
diminish  the  value  of  the  agreement  or 
seriously  retard  its  enforcement  does  not 
come  within  the  constitutional  inhibition. 
Harrison  v.  Remington  Paper  Co.  [C.  C.  A.J 
140   F.   385. 

Limitations:  Art.  186,  Const.  1898,  for  the 
lapse  of  tax  liens,  privileges  and  mortgages, 
securing  the  payment  of  certain  taxes,  does 
not  violate  Const.  U.  S.  art.  1,  §  10,  by  im- 
pairment of  contract  obligations.  Rousset 
V.  New  Orleans,  115  La.  551,  39  So.  596. 
Laws  1897,  p.  52,  c.  39,  providing  that  after 
6  years  a  Judgment  shall  cease  to  be  a 
lien  or  charge  against  the  estate  or  person 
of  the  judgment  debtor,  is  not,  as  to  a  judg-  ) 
7    Curr.    Law — 46. 


m.ent  In  tort,  rendered  before  Its  passage', 
an  impairment  of  the  obligation  of  a  con- 
tract. Gaffney  v.  Jones,  39  Wash.  587,  81  P. 
1058.  Act  Ark.  Mar.  18,  1899  (Acts  1S99,  p. 
117,  Kirby's  Dig.  §  5057),  providing  that 
unimproved  and  uninclosed  iands  shall  be 
deemed  to  be  in  the  possession  of  the  person 
paying  taxes  for  at  least  7  years,- not  less 
than  three  of  such  payments  to  be  subsequent 
to  the  act,  is  a  constitutional  statiite  of 
limitation  and  not  objectionable  as  impair- 
ing- the  obligation  of  contracts.  Arbuckle 
V.  Kelley,   144  F.    276. 

70.  Harrison  v.  Remington  Paper  Co.  [C. 
C.    A.]    140   F.    385. 

71.  Gen.  St.  Kan.  1889,  §§  1200,  1204, 
granted  a  creditor  of  a  corporation  an  in- 
dividual action  against  a  stockholder  on 
suspension  of  business  more  than  .a  year. 
Laws  Kan.  1898,  c.  10,  p.  27,  repealed  those 
sections  and  substituted  in  place  of  that 
action  a  suit  in  equity,  which  lessened  the 
value  of  contracts  and  rights  accrued  prior 
thereto  and  tended  to  postpone  their  en- 
forcement. Held  an  impairment  of  the  ob- 
ligation of  such  contracts.  Harrison  v. 
Remington  Paper  Co.  [C.  C.  A.]  140  F.  385. 
The  amendment  by  Laws  1901,  p.  1326,  c. 
53S,  of  Gen.  Corporation  Law  §  15,  by  ex- 
tending the  provision,  prohibiting-  a  foreign 
corporation  not  complying  with  the  statute 
from  suing-  on  a  claim,  to  the  assignee  there- 
of, will  not  apply  to  any  action  by  an  as- 
signee, where  it  would  operate  to  impair 
tlie  obligation  of  a  contract.  McNamara  v. 
Keene,  98  N.  T.  S.  860.  Acts  Md.  1904,  p. 
179,  c.  101,  and  Acts  1904,  p.  597,  c.  337, 
which  undertake  to  substitute  a  suit  in 
equity  in  favor  of  all  creditors  and  against 
all  stockholders  for  the  double  liability  im- 
P<:sed  on  stockholders  by  Acts  Md.  1893,  p. 
153,  c.  109,  and  giving  a  direct  action  against 
a  stockholder,  impair  the  obligations  of  con- 
tracts. Knickerbocker  Trust  Co.  v.  Cremen, 
140    F.    973. 

72.  Act  Mar.  2,  1903  (St.  1903,  p.  67,  c. 
61),  amending  Pol.  Code  §  3443.  so  as  to 
provide  an  additional  method  for  contest- 
ing the  right  to  purchase  land,  though  re- 
trcactive,  impairs  no  obligation  of  con- 
tract, as  it  merely  gives  a  new  remedy. 
Boggs  v.  Ganeard  [Cal.]  84  P.  195.  Code 
Civ.  Proc.  §  1391,  authorizing  an  execution 
against  a  judgment  debtor's  wages,  relates 
to  the  remedy  and  may  apply  in  case  of 
debts  contracted  before  its  passage.  Myers 
V.  Moran,  99  N.  Y.  S.  269.  To  enlarge  the 
remedies  of  the  creditors  of  a  corporation, 
or  its  shareholders,  impairs  the  obligation 
of  no  contract.  Converse  v.  Aetna  NaL 
Bank    [Conn.]    64   A.    34i. 

73.  See  5  C.  L.  638.  Interpretation  of 
laws  to  determine  their  retroactive  character 
when  considered  apart  from  questions  of 
validity,  is  treated  in  Statutes,  6  C.  L.   1520, 
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which  forbid  retroactive  laws/*  so  long  as  other  constitutional  limitations  are  un- 
touched/^ they  may  be  passed.^*  The  power  to  make  laws  recognizing  the  moral 
claim  involved  in  past  transactions  has  always  been  recognized  by  the  highest  tri- 
bunals and  never  held  to  be  retroactive  in  the  sense  of  constitutional  inhibitions."^ 

Vested  rights  cannot  he  diminished.''^ — There  can  be  no  such  thing  as  a  vested 
right  in  the  practice  of  medicine/^  and  statutes  authorizing  a  state  board  of  medical 
examiners  to  revoke  a  license  to  practice  for  felony  or  gross  immorality  violate  no 
constitutional  provisions.^**  A  curative  act  can  be  effectual  only  to  do  that  which 
the  legislature  might  have  provided  for  and  required  to  be  done  by  prospective 
legislation.^^ 

Taxes,  licenses,  and  pvhlic  rights.^^ — The  license  to  sell  intoxicating  liquors  is 
not  a  contract  or  vested  right,  but  a  pel-mission  which  may  be  withdrawn  at  any 
time.^^  -The  secretary  of  war  has  no  authority  to  order  and  compel  the  commis- 
sioners of  a  county  to  remove  an  established  bridge  over  a  navigable  river  wholly 


74.  Act  July  6.  1905  (Pub.  Acts  1905,  p. 
413,  c.  217),  providing:  the  amount  recover- 
able in  certain  actions  was  not  unconstitu- 
tional because  retroactive,  there  being  no 
inhibition  of  retroactive  legislation  in  the 
Connecticut  constitution.  Atwood  v.  Buck- 
ingham [Conn.]  62  A.  616.  Laws  1905.  p. 
162.  §  18,  prohibiting  the  sale  of  game,  does 
not  conflict  with  Const,  art.  2,  §  15,  prohib- 
iting retrospective  legislation.  State  v. 
Heger   [Mo.]   93   S.   W.  252. 

75.  They  must  not  partake  of  the  nature 
of  ex  post  facto  la^vs,  or  impair  the  obliga- 
tion of  contracts,  or  deprive  a  citizen  of 
property  without  due  process  of  law.  Whit- 
lock  V.  Hawkins  [Va.]  53  S.  E.  401.  As  the 
payment  by  a  foreign  corporation  of  the 
fees  required  by  Sess.  Laws  1897,  p.  157,  c. 
51,  and  Sess.  Laws  1901,  p.  116,  c.  52.  is  mere- 
ly the  bonus  for  the  privilege  of  existing  as 
a  corporation  in  the  state,  it  does  not  re- 
lieve it  from  subsequent  taxes  levied  on  its 
business,  and  hence  Sess.  Laws  1902,  p.  73, 
c.  3,  §  65,  imposing  an  annual  tax.  is  not  an 
ex  post  facto  law  within  Const,  art.  2,  § 
11.  American  Smelting  &  Refining  Co.  v. 
People  [Colo.]  82  P.  531.  Where,  at  the 
death  of  the  owner  of  real  estate,  the  law 
gave  the  widow  only  a  life  estate  in  the 
homestead,  the  legislature  could  not  after- 
ward pass  an  act  giving  the  widow  the 
homestead  in  fee.  Bailes  v.  Daly  [Ala.]  40 
So.  420.  If  the  by-law  of  a  corporation,  in- 
tended to  operate  retrospectively,  has  the 
effect  to  annul  or  impair  an  existing  ob- 
ligation on  the  part  of  the  corporation,  it 
will  be  held  unreasonable  and  in  contraven- 
tion of  law.  A  by-law,  attempting  to  scale 
the  amount  agreed  to  be  paid  to  the  bene- 
ficiary without  the  member's  consent,  was 
void.  Bornstein  v.  District  Grand  Lodge 
No.  4   [Cal.  App.]   84  P.  271. 

76.  Act  1906.  providing  for  a  general  coun- 
ty tax  to  pay  bonds  for  the  benefit  of  a 
turnpike  taxing  district  created  under  Act 
1890  (Acts  1889-90,  p.  674.  c.  1491).  is  not 
invalid,  though  retrospective.  Durrett  v. 
Davidson  [Ky.]  93  S.  W.  25.  Under  the  Act 
of  1890  no  vested  rights  were  acquired  that 
were  violated  by  the  act  of  1896.     Id. 

77.  Act  Apr.  1904,  for  the  relief  of  coun- 
ty treasurers  and  commissioners,  is  not  re- 
troactive in  violation   of   Const.    §    28,   art.   2. 


State  V.  Gibson,  4  Ohio  C.  C.    (N.  S.)   433. 

78.  See  5  C.  L.  639.  Where  a  right  or 
title  has  once  become  vested  by  limitation, 
neither  a  change  fixing  the  period  of  time 
necessary  to  fix  the  bar,  nor  the  repeal  of 
the  law,  can  affect  the  rights  thus  vested 
(Williams  v.  Galveston  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  178,  90  S.  W.  505),  but  if  the 
law  is  repealed,  or  the  period  of  time  leng- 
thened before  the  bar  becomes  complete,  the 
change  in  the  rule  does  not  invade  the  prop- 
erty right  (Id.).  Laws  1905,  p.  359,  curing 
certain  tax  levies,  which  were  defective  for 
not  stating  the  purposes  of  the  levies,  does 
not  interfere  with  the  vested  rights  of  tlie 
taxpayers,  but  is  a  valid  exercise  of  legisla- 
tive power.  People  v.  Wisconsin  Cent.  R. 
Co.,  219  111.  94,  76  N.  E.  80.  A  license  granted 
by  a  board  of  health  under  Rev.  Laws  c. 
102,  §§  69,  72,  to  permit  one  to  use  a  build- 
ing for  a  stable,  confers  no  vested  right  of 
property,  and  its  lawful  revocation  does  not 
deprive  him  of  any  constitutional  privilege. 
Lowell  V.  Archambault,  189  Mass.  70,  75  N. 
E.  65.  Laws  1893,  p  1387,  c.  601,  as  amd. 
by  Laws  1896,  p.  215,  c.  272,  prohibiting  mar- 
riage between  uncles  and  nieces,  was  not 
retroactive  so  as  to  invalidate  a  prior  mar- 
riage of  the  kind.  Weisberg  v.  Weistaerg, 
98   N.   Y.    S.   260. 

79.  A  physician,  not  shown  to  have  been 
registered  in  Missouri,  did  not  acquire  a 
vested  right  to  practice  there  so  as  to  render 
him  immune  from  punishment  for  violating 
Acts  1901,  pp.  207,  208,  by  merely  practi- 
cing there  for  a  number  of  years  before  re- 
moval to  another  state.  State  v.  Davis,  194 
Mo.   485.    92    S.   W.   484. 

SO.  Burns'  Ann.  St.  1901,  §  7322,  Is  valid. 
Spurgeon  v.  Rhodes  [Ind.]   78  N.  E.  228. 

81.  So  much  of  Act  Mar.  17,  1906,  as 
amends  Code,  §  444,  operates  prospectively 
only.  Whitlock  v.  Hawkins  [Va.]  53  S.  E. 
401.  Act  Apr.  18,  1899  (P.  L.  57),  known 
as  the  "Curative  act,"  and  providing  that 
where  a  street  has  been  improved  by  a  mu- 
nicipality under  an  invalid  law  or  ordinance, 
such  improvements  shall  be  valid,  is  con- 
stitutional. In  re  Marshall  Ave.,  213  Pa.  516, 
62   A.    1085. 

83.     See   5  C.   L.   639. 

S3.     State   v.  Corron    [N.  H.]    62   A.    1044. 
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within  the  limits  of  the  state,  and  rebuild  it  in  such  a  manner  as  to  change  the 
course  of  the  river  by  straightening  the  same  at  the  point  in  question,  thereby 
throwing  the  channel  fifty  feet  to  the  east.^* 

Laws  affecting  corporations.^^ — The  internal  management  of  corporations, 
with  reference  to  the  public  and  the  policy  of  the  state,  may  be  regulated  within  the 
reserved  power  to  alter  and  repeal  charters,^''  although  such  regulations  may  add  to 
the  stockholder's  burden  by  an  increase  of  liability,  diminishing  the  value  of  the 
stock,  or  changing  the  name,  office,  or  proportion  in  the  management  of  the  corpora- 
tion.^^ In  Kentucky,  a  university  corporation  organized  in  1873  took  its  powers 
subject  to  the  right  of  the  state,  reserved  under  the  general  statute  of  1856,  to 
alter,  amend,  or  repeal  its  charter.^®  In  the  absence  of  any  forfeiture  of  a  railway 
company's  rights,  by  any  act  or  omission,  congress  could  not  derogate  from  its  rights 
in  lands  granted  for  railroad  purposes  after  the  filing  of  the  map  of  definite  lo- 
cation.*^ 

Eegulations  of  proceclure.^^ — There  is  no  vested  right  in  a  rule  of  evidence,''^ 
and  the  legislature  can  establish  rules  of  evidence  when  not  in  conflict  with  the 
constitution  or  rights  guaranteed  by  it.°^  Statutes  imposing  on  the  defendant  the 
burden  of  proving  a  license  are  constitutional. °^  Acts  making  changes  in  pro- 
cedure are  not  generally  objectionable  as  retroactive  legislation."*     A  jDartv's  right 


84.  state  V.  Ashtabula  County  Com'rs,  7 
Ohio  C.  C.  (N.  S.)  469.  A  taxpayer  can  en- 
join the  county  commissioners  from  car- 
rying- out  such  order,  the  bridge  being  whol- 
ly within  the  county  and  having  been  con- 
structed before  congress  attempted  to  con- 
fer authority  on  the  secretary.  Id.  Such 
secretary  cannot  require  the  commissioners 
to  tear  down  such  bridge  upon  the  ground 
that  it  is  an  unreasonable  obstruction  to 
the  free  navigation  of  such  river  without 
tendering  compensation  therefor.     Id. 

S5.     See   5   C.   L.    639. 

86.  Hinckley  v.  Schwarzschild  &  Sulzberg- 
er  Co.,    107   App.    Div.    470,    95    N.   Y.    S.    357. 

87.  Laws  1901,  p.  869.  c.  354,  authorizing 
domestic  corporations  to  issue  preferred 
stock  by  consent  of  two-thirds  of  the  capital 
stock,  is  valid,  although  when  the  particular 
corporation  was  organized,  authority  was 
given  by  Laws  1S92,  p.  1S37,  c.  688,  §  47,  to 
issue  such  stock  by  unanimous  consent  of 
the  stockholders.  Hinckley  v.  Schwarzs- 
child &  Sulzberger  Co.,  107  App.  Div.  470, 
95  N.  T.  S.  357.  Since  corporations  have 
only  such  powers  as  are  conferred  upon 
them  by  the  law-making  power,  and  the 
right  to  create  necessarily  implies  the  power 
of  regulation,  the  state  can  pass  regula- 
tory legislation  binding  on  both  foreign  and 
domestic  corporations,  regardless  of  wheth- 
er the  right  of  charter  amendment  was  re- 
served or  not.  McGuire  v.  Chicago,  etc.  R. 
Co.  [Iowa]  108  N.  W.  902.  A  water  company 
organized  under  St.  1882,  p.  101,  c.  142,  en- 
joyed no  vested  rights  •which  gave  it  im- 
munity from  competition  by  a  municipal 
system  established  under  St.  1905,  p.  488. 
c.  477.  Revere  W'ater  Co.  v.  Winthrop  [Mass.] 
78   N.   E.    497. 

88.  Carroll's  Ky.  St.  1903.  §  555,  enacted  in 
1893.  authorizing  the  consolidation  of  cor- 
porations, became,  as  it  were,  a  part  of  the 
charter  of  Central  University  as  if  written 
therein     originally.     Central     University     of 


Kentucky   v.    "^'alter's   Ex'rs    [Kv.]    90    S,    'W. 
1066. 

89.  Walbridge  v.  Russell  County  Com'rs 
[Kan.]   86  P.  473. 

90.  See    5    C.    L.    640. 

91.  The  legislature  did  not  exceed  its 
prerogative  in  passing  Acts  1900.  p.  34,  § 
9,  requiring  proof  of  occupancy  of  settlers 
on  vacant  public  land,  with  the  intention  of 
acquiring  it  as  a  homestead  donation  to  be 
filed  in  the  land  office  on  or  before  Jan.  1, 
1902,  as  a  prerequisite  to  the  issue  of  a  pat- 
ent. Haney  v.  Atwood  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  597,  93  S.  W.   1093. 

02.  Banks  v.  State,  124  Ga.  15,  52  S.  E. 
74.  Statutes  giving  presumptive  or  prima 
facie  weight  to  facts  or  official  certificates 
are  valid  and  constitutional.  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Chicago,  217  111. 
343.  75  N.  E.  499.  A  statute  providing  that 
j  the  records  of  a  county  clerk's  office  shall 
be  prima  facie  evidence  of  the  existence  or 
nonexistence  of  a  license  to  practice  medi- 
cine is  not  unconstitutional  as  creating  an 
arbitrary  or  illogical  rule  of  evidence.  State 
V.  Lawson,  40  Wash.  455,  82  P.  750.  The 
provision  of  Acts  1903,  p.  90,  making  cer- 
tain acts  presumptive  evidence  of  a  fraudu- 
lent intent  in  procuring  money,  is  not  an 
assumption  of  judicial  functions  by  the  leg- 
islature. Banks  v.  State,  124  Ga.  15,  52  S. 
E.    74. 

93.  State  V.  Lawson.  40  Wash.  455.  82  P. 
750.  The  legislature  may  place  the  burden 
of  proof,  by  making  official  determinations 
or  certificates  prima  facie  proof  of  the  facts 
determined  or  certified  to.  and  such  legisla- 
tion is  not  a  disposition  of  property  or  other 
rights  without  a  hearing.  Andricus'  Adm'r  v. 
Pineville  Coal  Co.  [Ky.]  90  S.  W.  233.  Ky. 
St.  1903,  §  2725,  makes  a  certified  copy  of 
the  mine  inspector's  report  prima  facie  evi- 
dence   of    the    truth    of    recitals    therein.     Id. 

94.  An  act  making  broader  the  right  of 
joinder  may  be  made  applicable  to  pending 
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to  a  new  trial  because  of  the  death  of  the  presiding  judge  without  signing  a  bill 
of  exceptions,  under  the  law  as  it  then  stood,  was  not  a  vested  right,''"  and  hence 
an  act  authorizing  any  judge  of  the  court  to  allow  or  amend  exceptions  in  a  case 
tried  by  the  deceased  judge,  applied  to  causes  pending  when  it  took  efl'ect."^ 

Statutes  of  limitation  affecting  existing  rights  are  not  invalid  if  a  reasonable 
time  is  given  for  the  corninencement  of  an  action  before  the  bar  takes  effect.^'' 

§  15.  Deprivation  without  due  p-ocess  of  law,  or  contrary  to  law  of  the  land.^^ 
— The  fifth  amendment  to  the  Federal  constitution  is  merely  restrictive  of  Federal 
powers,  and  does  not  apply  to  state  legislation.^^  The  fourteenth  amendment  was 
not  intended  to  bring  within  Federal  control  everything  done  by  the  state  or  its 
instrumentalities  that  is  simply  illegal  under  the  state  laws,  but  only  such  acts  as 
are  violative  of  rights  secured  by  the  Federal  constitution,^     Errors  of  a  state  court 


actions  in  which  judgment  has  not  yet  been 
rendered.  Gibson  v.  Miller,  7  Ohio  C.  C. 
(N.  S.)  96.  Act  Sept.  26,  1903  (Acts  1903, 
p.  273),  extending-  the  time  for  registration 
of  judgments  or  decrees  so  as  to  make  them 
liens  on  defendant's  property,  did  not  change 
the  rights  of  the  parties,  but  gave  a  remedy 
by  execution  to  enforce  the  lien,  which  he 
already  had,  and  hence  is  not  invalid  as 
retrospective  legislation.  Jefferson  County 
Sav.  Bank  v.  Miller  [Ala.]  40  So.  513.  Laws 
1903,  p.  148,  No.  92,  providing  a  remedy  and 
procedure  for  collection  of  taxes  due,  even 
if  retrospective,  is  so  only  in  validating 
proceedings  that  might  have  been  authorized 
in  advance,  and  does  not  deprive  any  one  of 
pi'operty  without  due  process  of  law.  Wal- 
lapai  Min.  &  Development  Co.  v.  Territory 
[Ariz.]  84  P.  85. 

05.     Johnson  v.  Smith  [Vt.]  62  A.  9. 

96.  Acts  1902,  p.  44,  No.  35.  Johnson  v. 
Smith  [Vt.]   62  A.  9.     See  19  Harv.  L.  R.  465. 

97.  See  5  C.  L.  640.  Act  Ark.  Mar.  18. 
1899  (Acts  1899,  p.  117,  Kirby's  Dig.  §  5057), 
providing  that  unimproved  and  uninclosed 
lands  shall  be  deemed  to  be  in  the  possession 
of  the  person  paying  taxes  for  at  least  7 
years,  not  less  than  3  of  such  payments  to 
be  subsequent  to  the  act,  is  a  constitutional 
statute  of  limitation  and  not  objectionable 
as  retroactive.  Arbuckle  v.  Kelley,  144  F. 
276. 

98.  See    5    C.    L.    640. 

99.  Barton  v.  Kimmerley,  165  Ind.  609,  76 
N.    E.    250. 

1.     Owensboro  Waterworks  Co.  v.   Owens- 

boro,  200  U.  S.  38,  50  Law.  Ed. .     The  acts 

of  a  municipal  corporation  cannot  be  lack- 
ing in  the  due  process  of  law  guaranteed  by 
the  14th  amendment,  if  such  acts  would 
rot  be  inconsistent  with  such  amendment. 
Id.  A  municipal  ordinance  authorizing,  up- 
on the  payment  of  a  certain  fee,  the  issue  of 
permits  for  the  construction  of  ornamental 
projections  from  buildings  into  streets,  con- 
flicts with  Const,  art.  1,  §  6,  as  it  deprives  ad- 
joining property  owners  of  their  easements 
in  the  streets  without  due  process  of  law. 
McMillan  v.  Klaw  &  Erlanger  Const.  Co., 
107  App.  Div.  407,  95  N.  Y.  S.  365.  While  the 
legislature  may  alter  or  amend  the  charter 
of  a  corporation.  It  cannot  appropriate  its 
property,  without  the  consent  of  all  its 
members,  either  to  its  own  or  to  the  use  of 
another  party,  even  though  it  be  a  succes- 
sor corporation,  in  the  absence  of  some  re- 


served right  to  do  so.  Huber  v.  Martin 
[Wis.]  105  N.  W.  1031.  A  statute  enacted 
during  the  life  of  a  mutual  insurance  com- 
pany for  the  distribution  of  its  assets,  with- 
out consent  of  its  members  and  without  any 
reserved  authority  therefor,  would  offend 
against  constitutional  limitations.     Id. 

Denial  of  due  process!  Tax  Law  (Law3 
1897,  p.  297,  No.  229),  §  143,  as  amended  by 
Pub.  Acts  1901,  p.  175,  Act  No.  128,  as  an  at- 
tempt to  compel  one  in  possession  to  resort 
to  a  court  to  restrain  another  from  assert- 
ing an  unwarranted  claim.  O'Connor  v. 
Carpenter  [Mich.]  13  Det.  Leg.  N.  231,  107 
N.  W.  913.  The  act  of  May  9,  1889,  P.  L.  173, 
relative  to  unused  streets,  etc.,  if  construed 
as  operating  to  vacate  streets  and  vest  them 
in  the  abutting  owners.  Barnes  v.  Pliiladel- 
phia,  etc.,  R.  Co.,  27  Pa,  Super.  Ct.  84.  Laws 
1896,  p.  434,  c.  246,  giving  the  orphans'  court 
jurisdiction  to  appoint  an  administrator  of 
the  estate  of  a  person  absent  and  unheard 
of  for  more  than  7  years.  Savings  Bank  of 
Baltimore  v.  Weeks  [Md.]  64  A.  295.  Laws 
1902,  p.  1249,  c.  528,  making  fraudulent  the 
sale  of  merchandise  otherwise  than  in  the 
regular  course  of  business,  w^ithout  notice, 
etc.  Wright  v.  Hart,  182  N.  Y.  330,  75  N. 
E.  404.  Laws  1902,  p.  1775,  c.  608,  authoriz- 
ing a  warehouseman  to  refuse  to  deliver 
goods  to  the  holder  of  the  receipt,  when 
they  are  claimed  by  another,  and  exempting 
him  from  action  for  conversion  or  in  reple- 
vin, unless  he  claims  further  interest 
than  a  storage  lien.  Lissner  v.  Cohen,  97 
N.  Y.  S.  227.  Code  1887,  §  3373  (Va.  Code 
1904,  p.  1786),  making  absence  for  7  years 
presumptive  of  death,  etc.,  if  construed  with 
§§  2253,  2639  of  the  Code  (Va.  Code  1904.  pp. 
li60,  1352),  so  as  to  authorize  administration 
of  the  absentee's  estate  in  his  lifetime,  v/ith- 
out  his  knowledge  and  consent  and  without 
his  being  a  party.  Selden's  Ex'r  v.  Kennedy, 
104  Va.  826,  52  S.  E.  635.  Laws  1905,  p.  285, 
authorizing  the  garnishment  of  salaries,  if 
construed  as  authorizing  a  judgment 
against  an  officer  in  favor  of  a  person  to 
whom  he  is  not  personally  indebted  for  the 
use  of  another,  or  as  requiring  the  treasurer 
to  deposit  in  court  the  amount  found  due  as 
v.'ages,  etc.  Eadenoch  v.  Chicago  [111.]  78 
N.  E.  31.  Where  a  person  had  been  sentenced 
to  death  and  was  placed  in  solitary  confine- 
ment for  3  months  previous  to  execution  un- 
der V.  S.  §§  4886,  2007,  but  was  reprieved, 
and  a  petition  for  a  new  trial  under  §§  1997, 
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in  the  interpretation  and  application  of  tlie  laws  of  the  state  furnish  no  basis  for 
a  claim  of  denial  of  due  process  of  law  in  violation  of  the  fourteenth  amendment,^ 
but  the  constitutional  prohibition  of  the  use  of  despotic  power  to  deprive  any  per- 
son of  liberty  without  due  process  of  law  applies  to  the  state  and  restrains  all  its 
departments.^  While  mere  rights  and  privileges  guaranteed  by  the  constitution 
may  be  waived  to  some  extent  at  least,^  constitutional  requirements  as  to  the  mode 
and  manner  of  instituting  prosecutions  involving  the  deprivation  of  life  and  liberty, 
it  would  seem,  cannot  be  dispensed  with  by  the  legislature,  nor  waived  by  the  ac- 
cused with  consent  of  the  legislature.^  The  words  "liberty"  and  "property'^  have 
naturally  and  properly  been  given  their  most  comprehensive  signification  so  as  to 
embrace  every  form  and  phase  of  individual  right  not  necessarily  taken  awav  by 
some  valid  law  for  the  general  good.®     A  citizen  cannot  be  deprived  of  his  right  to 


1998  was  refused  without  the  fixing  of  a 
new  time  other  than  the  reprieve  for  ex- 
ecution (§  1999),  the  continuance  of  solitary 
confinement  subsequent  to  the  time  first  fixed 
for  execution  was  a  separate  severe  punish- 
ment to  which  she  had  not  been  sentenced, 
and  a  deprivation  of  liberty  without  due 
process  of  law.  Ex  parte  Rogers,  138  F'. 
981.  Pierce's  Wash.  Code  §  2208  (2  Bal- 
linger's  Ann.  Codes  &  St.  §  6959),  providing 
for  the  imprisonment  of  a  dangerous  insane 
person  acquitted  of  crime,  is  valid  when  con- 
strued in  harmony  with  the  provisions  of 
the  Criminal  Code  requiring  a  due  conviction 
before  judgment,  but  imprisonment  after  ac- 
quittal on  the  ground  of  insanity,  witliout  a 
new  arraignment  and  opportunity  for  de- 
fense, is  without  due  process  of  law.  Brown 
V.  Urquhart,  139  F'.  846.  Mortgage  Tax  Law, 
Laws  1905,  p.  2059,  c.  729,  §  309,  making 
void  any  contract  by  which  a  mortgagor 
shall  agree  to  pay  the  tax,  contrary  to  Const, 
art.  1,  §  6,  as  it  interferes  with  the  liberty 
to  contract.  People  v.  Ronner,  110  App. 
Div.  816,  97  N.  Y.  S.  550.  But  it  does  not  vio- 
late that  provision  merely  because  it  applies 
to  mortgages  recorded  after  July  1,  1905, 
since  all  persons  presenting  mortgages  for 
lecord  thereafter  are  taxed.     Id. 

"Sot  unconstitnlional  deprivation,  etc.: 
Burns'  Ann.  St.  1901,  §§  2385-2390,  for  the  sale 
oi  property  of  residents  •R'ho  have  absented 
ti)emselves.  Barton  v.  Kimmerley,  165  Ind. 
609,  76  N.  E.  250.  Laws  1S97,  p.  1,  amending 
§  18,  Act  1872  (4  Starr  &  C.  Ann.  St.  Supp. 
1902,  p.  32),  prohibiting  the  appointment  of' 
any  nonresident  as  executor.  In  re  Mulford 
217  111.  242,  75  N.  E.  345.  St.  1903,  p.  155,  c. 
195,  §  1,  prohibiting  the  use  of  the  arms 
or  great  seal  of  the  commonwealth  for  pri- 
vate advertising  or  commercial  purposes. 
Commonwealth  v.  Sherman  Mfg.  Co.,  189 
Mass.  76,  75  N.  E.  71.  Conn.  Pub.  Acts  1905, 
p.  408,  c.  211,  regulating  the  sale  of  stocks 
of  merchandise  in  bulk.  In  re  Paulis,  144 
F.  472.  Laws  1900-01,  p.  110,  c.  804,  §  9,  re- 
quiring payment  of  the  salaries  of  the  New- 
port city  police  commissioners  out  of  the 
city  funds.  Horton  v.  City  Council  of  New- 
port [R.  I.]  61  A.  759.  Gen.  Acts  1903,  p. 
320,  §  9,  authorizing  an  entry  on  land  to 
make  a  preliminary  survey  of  a  proposed 
railway  line.  State  v.  Simons  [Ala.]  40  So. 
662.  Laws  1901,  Local  Acts  Mich.  No.  315, 
forming  a  new  school  district,  did  not  take 
the  property  of  old  districts,  transferred  to 
it,    without    due    process    of    law.     Attorney 


General    v.    Lowrey,    199    U.    S.    233,    50   Law, 

Ed. .     Laws  1900,  p.  131,  c.  179,  giving  the 

park  commissioners  of  Des  Moines  jurisdic- 
tion for  park  purposes  over  the  Des  Moines 
river  at  places  when  city  property  abuts 
on  the  stream,  etc.,  does  not  deprive  other 
riparian  owners  of  property  without  due 
process  of  law,  contrary  to  Const.  U.  S.  Amd. 
14,  or  Const.  Iowa,  ait.  1,  §  18.  Board  of  Park 
Com'rs  of  Des  Moines  v.  Diamond  Ice  Co. 
[Iowa]  105  N.  W.  203.  Laws  1890,  p.  318, 
c.  150,  §  3,  re-enacted  In  1S91,  1897  (Rev. 
Pol.  Code,  §  2149),  providing  that  possession 
of  a  tax  receipt  shall  be  conclusive  evi- 
dence of  payment  of  all  prior  taxes,  con- 
strued in  connection  with  the  entire  act, 
places  the  consequences  of  a  treasurer's  fail- 
ure to  perform  his  duty  on  him  and  does 
not  deprive  the  county  of  property  without 
due  process  of  law  (Const,  art.  6,  §  2).  Har- 
ris V.  Stearns  [S.  D.]  108  N.  W.  247;  rvg.  17 
S.  D.  439,  97  N.  W.  361.  The  construction 
and  operation  of  waterworks  by  a  city  in 
competition  with  a  company  that  constructed 
its  works  under  a  franchise  granted  by  the 
city  is  not  a  taking  of  the  company's  prop- 
erty ■without  due  process  of  law.  City  of 
Meridian  v.  Farmers'  Loan  &  Trust  Co., 
[C.  C.  A.]  143  F.  67.  St.  1905,  p.  488,  "c  477, 
establis'aing  municipal  waterworks  systems 
in  towns  already  supplied  by  private  cor- 
porations because  of  the  resulting  depreci- 
ation in  value  thereof.  Revere  "Water  Co. 
V.  Winthrop  [Mass.]  78  N.  E.  497.  The  pro- 
visions of  §§  12,  13,  pp.  492,  494,  that  In 
case  of  the  organization  of  an  independent 
system  the  supplying  corporation  may  con- 
tinue in  business  or  sell  to  the  town,  which 
is  required  to  purchase,  are  constitutional. 
Id. 

2.  Accused  not  denied  due  process  of  law 
by  the  holding  of  a  state  court  that  he 
could  waive  his  right  to  be  present  at  the 
trial,  to  the  extent  of  consenting,  through 
counsel,  to  the  private  examination  and  dis- 
charge of  a  juror.  Howard  v.  Com.,  200  U. 
S.  164,  50  Law.  Ed. . 

3.  Brown  v.  Urquhart,  139  F.  846.  Where 
a  witness  who  has  refused  to  answer,  on 
the  ground  that  he  might  thereby  incrimin- 
ate himself,  is  committed  as  contumacious, 
the  burden  is  upon  the  sheriff  to  show  that 
the  commitment  was  legal.  In  re  Avery  C. 
Lowe.  3  Ohio  N.  P.   (N.  S.)    641. 

4.  5.     State  v.  Stimpson    [Vt.]    62   A.   14. 

ft.  Wright  V.  HsJt,  182  N.  Y.  330,  75  N.  BL 
404. 
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acquire,  possess,  and  protect  property,  and  possess  and  obtain  safety  and  happiness, 
by  members  of  a  labor  union  inducing  under  claim  of  right  of  free  speech,  through 
threats  and  intimidation,  his  customers  to  refrain  from  patronizing  him  J 

Due  process  of  laiv.^ — The  fourteenth  amendment  to  the  Federal  constitution 
was  not  designed  to  disturb  settled  judicial  institutions  by  setting  up  any  new 
criterion  of  what  is  due  process  of  law.®  That  is  found  in  any  kind  of  procedure 
which  is  suitable  and  proper  to  the  nature  of  the  case,  and  sanctioned  by  tlie  es- 
tablished customs  and  usages  of  the  courts.^"  The  constitutional  provision  avoids 
all  decrees  operating  on  the  rights  of  parties  who  are  not  given  their  day  in  court.^^' 
The  rules  and  regulations  of  an  executive  department  to  which  the  enforcement  of 
a  law  is  intrusted  may  constitute  due  process  of  law.^-  One  whose  liberty  or  prop- 
erty is  interfered  with  in  the  reasonable  exercise  of  the  police  power  is  not  deprived 
without  due  process  of  law.^^     The  powers  conferred  on  courts  of  quarter  sessions 


7.  Jordahl  v.  Hayda  [Cal.  App.]  82  P. 
1079. 

8.  See    5    C.    L.    640. 

9.  In  re  O'Brien's  Petition  [Conn.]  63  A. 
777.  As  to  the  meaning  of  "law  of  the  land" 
and  "due  process  of  law,"  all  authorities 
agree  that  they  mean  the  same  thing,  and 
that  if  they  were  combined  to  read  "due 
process  of  the  law  of  the  land,"  the  mean- 
ing would  not  be  changed.  State  v.  Stimp- 
son  [Vt.]   62  A.  14. 

10.  In  re  O'Brien's  Petition  [Conn.]  63  A. 
777.  Due  process  of  law  does  not  mean 
merely  according  to  the  will  of  the  legis- 
lature, or  of  some  judicial  or  quasi  judicial 
body,  upon  whom  it  may  confer  authority, 
but  it  means  according  to  the  law  of  the 
land,  Including  the  constitution,  and  legislative 
enactments  and  rules  made  by  its  authority, 
so  far  as  they  are  consistent  with  constitu- 
tional limitations,  and  excludingall  mere  arbi- 
trary dealings  with  persons  or  property.  State 
V.  Chittenden  [Wis.]  107  N.  W.  500.  Acts  1905, 
0.  39,  p.  401,  in  requiring  the  appointment  of 
the  auditor  by  certain  corporations  as  at- 
torney to  accept  service  of  process  and  no- 
tice, does  not  deny  due  process  of  law.  State 
V.  St.  Mary's  Franco-American  Petroleum 
Co.,  5S  W.  Va.  108,  51  S.  B.  865.  Service  by 
publication  upon  a  domestic  corporation 
which  has  failed  to  provide  officers  or  agents 
upon  whom  other  service  may  be  had  con- 
stitutes "due  process  of  law."  Clearwater 
Mercantile  Co.  v.  Roberts-Johnson-Rand^ 
Shoe  Co.  [Fla.]  40  So.  436.  Code  Civ.  Proc' 
§  1110,  providing  for  serving  notice  of  a 
contested  election,  by  a  copy  '  left  at  the 
house  where  the  party  last  resided,  if  he  can- 
not be  found,  is  valid,  such  service  being  due 
process  of  law.  Chatham  v.  Mansfield  [Cal. 
App.]  82  P. -343.  V.  S.  1099,  authorizing  a 
judgment  binding  on  all  the  members  of  an 
unincorporated  association  after  service  on 
an  officer,  does  not  violate  Const.  U.  S.  Amdt. 
14,  as  a  taking  of  property  without  due  pro- 
cews  of  law.  Patch  Mfg.  Co.  v.  Capeless  [Vt.] 
63  A.  938. 

11.  Farmers'  Loan  &  Trust  Co.  v.  Me- 
ridian Waterworks  Co.,  139  F.  661.  One  of 
the  most  familiar  of  the  established  prin- 
ciples of  justice  involved  in  due  process  of 
law  is  the  right  and  opportunity  for  a  hear- 
ing to  meet  opposing  evidence  and  oppose 
with  evidence,  according  to  the  established 
principles     of     fair     investigation.     State    v. 


Chittenden  [Wis.]  107  N.  W.  500.  Where  the 
subject-matter  involved  in  a  judicial  or  quasi- 
judicial  proceeding  is  the  intangible  thing 
denominated  status,  the  proceedings  in  re- 
spect thereto,  requisite  to  a  legitimate  de- 
termination, are  the  same  as  in  a  case 
where  the  subject-matter  is  of  a  tangible 
character  (Id.),  and  in  such  cases  the  rule 
applies  that  no  one  shall  be  condemned 
in  his  person  or  property  without  first  hav- 
ing had  his  day  in  court  (Id.).  The  im- 
plied grant  to  the  Wisconsin  dental  board  to 
determine  the  status  of  a  dental  college, 
without  any  reference  to  notice  and  oppor- 
tunity to  be  heard,  does  not  suggest  power  to 
proceed  without  notice,  but  implies  action  in 
accordance  with  the  fundamental  principles 
of  justice.     Id. 

12.  The  regulation  of  the  department  of 
the  interior  that  the  Indian  agent  should 
collect,  under  the  supervision  of  the  Indian 
inspector  of  the  Indian  Territory,  the  per- 
mits and  taxes  due  to  the  Creek  Nation  un- 
der its  laws,  constituted  due  process  of  law 
for  receiving  tlie  taxes  and  closing  the  un- 
[awful  business  of  such  as  refused  to  pay 
them.  Buster  v.  Wright  [C.  C.  A.]  135  F. 
047. 

13.  Gen.  Laws  29th  Leg.  p.  372,  c.  153, 
authorizing  the  prevention  by  injunction  of 
tlie  habitual  use  of  premises  for  gambling 
purposes.  Ex  parte  Allison  [Tex..  Cr.  App.] 
14  Tex.  Ct.  Rep.  409,  90  S.  W.  492.  Laws  1900, 
p.  22,  c.  20.  amd.  by  Laws  1902,  p.  487,  c. 
194,  Laws  1902,  p.  879.  c.  317,  and  Laws  1904, 
p.  1413,  c.  588,  prohibiting  the  possession  of 
game  coming  from  without  the  state  during 
the  close  season.  People  v.  Hesterberg 
[N.  T.]  76  N.  E.  1032.  Laws  1905,  p.  162, 
§  18,  prohibiting  the  sale  of  game.  State  v. 
Heger  [Mo.]  93  S.  W.  252.  Code  Pub.  Gen. 
Laws  art.  72,  §  8,  prohibiting  the  having 
of  oysters  under  a  certain  size,  etc.,  though 
applying  to  private  beds.  V^'indsor  v.  State 
[Md.]  64  A.  288.  Acts  29th  Leg.  p.  128,  c. 
90,  authorizing  the  summary  seizure  and 
sale  of  fish  sold  and  held  without  the  re- 
quired permit.  Raymond  v.  Kibbe  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  988,  95  S.  W.  727. 
Acts  29th  Leg.  p.  128.  c.  90,  authorizing  the 
confiscation  of  fish  sold  and  held  without 
a  permit,  is  not  A'oid  on  the  ground  that 
the  fish,  when  reduced  to  possession,  are 
private  property.  Id.  Act  Apr.  4.  1905  (Acta 
1905,  p.  321,  c.  150),  requiring  the  separation 
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of  the  peace  for  the  disposition  and  care  of  dependent  and  incorrigible  children 
cannot  be  regarded  as  undue  processes  for  depriving  a  child  of  its  liberty.^*  The 
substitution  of  one  public  use  to  tlie  exclusion  of  other  public  uses  is  not  an  inva- 
sion of  the  right  of  property.^^ 

Property}^ — Dominion  is  enjoyment,  and  dominion  is  a  part  of  the  property 
right  that  the  fourteenth  amendment  was  intended  to  protect.^^  A  patent  right  is 
an  "exclusive  right"  secured  by  the  constitution  which  gives  it  the  character  of 
property.^^  IS^o  man  has  any  personal  or  property  right  to  violate  a  valid  law/® 
and  there  can  be  no  property  rights  in  things  which  cannot  be  put  to  a  lawful  use.-*' 
The  right  to  teach  white  and  negro  children  together  in  a  private  school  is  not  a 
property  right.^^  A  license  is  in  no  sense  property.  It  is  a  mere  temporary  per- 
mit to  do  what  otherwise  would  be  illegal/^  but  in  Xew  York,  a  liquor  tax  certifi- 
cate issued  for  the  purpose  of  carrying  on  the  liquor  traffic  in  connection  with  a 
hotel,  confers  property  rights.^^  A  theater  ticket  is  a  mere  license,  subject  to  any 
conditions  appearing  on  the  face  of  it,  and  is  revocable  for  a  violation  of  such 
condition.'*  Under  the  California  statute  making  a  ticket  of  admission,  when 
sold,  an  irrevocable  license  to  occupy  a  place  in  a  place  of  amusement,-^  such 
ticket  represents  a  right  of  property  and  is  transferable  in  the  absence  of  stipula- 
tions to  the  contrary;-''  and  an  act  prohibiting  the  sale  thereof  for  a  price  higher 
than  that  originally  charged  therefor  is  void  as  an  infringement  on  the  right  of 
property. ^^  The  right  to  practice  the  profession  of  medicine,  once  regularly  ob- 
tained by  compliance  with  the  law,  becomes  a  valuable  privilege  or  right  in  tlie 
nature  of  property,  and  is  safeguarded  by  the  principles  that  apply  in  the  protection 


of  white  and  colored  passengers  on  street 
cars.  Morrison  v.  State  [Tenn.]  95  S.  W. 
494.  Sess.  Laws  1905.  p.  376,  c.  180.  prohib- 
iting' any  one  but  a  regularly  authorized 
agent  to  sell  railroad  tickets,  does  not  de- 
prive a  ticket  broker,  previously  established 
in  business,  of  property  without  due  process 
of  law,  but  is  a  legitimate  exercise  of  the 
police  power  in  prevention  of  frauds  on 
the  public.  In  re  O'Neill,  41  Wash.  174,  83 
P.  104.  Laws  1903,  p.  185,  c.  159,  §  13,  pro- 
hibiting the  discharge  of  sewage  Into  a 
stream  used  for  a  public  drinking  supply, 
without  reference  to  distance  from  the  in- 
take, is  a  proper  exercise  of  the  police  power. 
City  of  Durham  v.  Eno  Cotton  Mills  [N.  C] 
54  S.  E.  453.  Inferential  and  consequential 
damage  to  private  property  arising  out  of 
health  laws  do  not  violate  the  Federal  con- 
stitution. Logan  v.  Childs  [Fla.]  41  So. 
197. 

14.  Act  Apr.  23,  1903  (P.  L.  274),  for  that 
purpose,  is  valid.  Commonwealth  v.  Fisher, 
213   Pa.  48,    62  A.    198. 

15.  Board  of  Park  Com'rs  of  Des  Moines 
V.   Diamond  Ice  Co.    [Iowa]    105  N.   W.   203. 

16.  See   5    C.   L.    641. 

17.  Chicago  City  R.  Co.  v.  Chicago,  142 
F.   844. 

18.  Const.  U.  S.  art.  1,  §  8.  Brook's  Case, 
39    Ct.   CI.    494. 

19.  The  permit  tax  of  the  Creek  Nation, 
prior  to  the  Creek  agreement  of  Mar.  1.  1901, 
was  valid,  and  the  secretary  of  the  interior, 
the  Indian  inspector  and  the  Indian  agent 
had  authority  to  enforce  the  laws  provid- 
ing for  it.  without  depriving  the  law  break- 
ers of  life,   liberty,  or  property  without  due 


process  of  law.     Buster  v.  Wright   [C.  C.  A..^ 
135   F'.    947. 

20.  Beavers  v.  Goodwin  [Tex.  Civ.  App.] 
14  Tex.  Ct.   Rep.   429,   90  S.  W.   930. 

21.  Act  Mar.  22,  1904,  p.  181,  c.  85.  pro- 
hibiting the  maintenance  of  institutions  for 
such  joint  education,  is  not  a  deprivation 
of  property  without  due  process.  Berea  Col- 
lege v.  Com.   [Ky.]   94  S.  W.  623. 

22.  State  V.  Seebold,  192  Mo.  720.  91  S. 
W.    491. 

23.  Laws  1905,  p  1862,  c.  697,  in  so  far 
as  it  authorizes  the  revocation  of  such  a 
certificate,  without  giving  the  holder  an  op- 
portunity to  be  heard,  is  a  deprivation  of 
property  without  due  process  of  law.  People 
V.  Flynn,  96  N.  Y.  S.  655,  overruling  48  Misc. 
159,  96  N.  Y.  S.  653. 

24.  A  clause  in  a  ticket,  that,  if  sold  by 
the  purchaser  at  the  sidewalk,  it  would 
be  refused  at  the  door,  is  valid  and  enforce- 
able, where  the  purpose  of  such  condition  is 
to  prevent  the  traffic  in  such  tickets  by 
speculators.  Collister  v.  Hayman,  183  N. 
Y.  250,  76  N.  E.  20.  The  liberty  of  a  pur- 
chaser to  sell  his  property  is  not  involved 
in  such  a  condition,  as  the  ticket  may  be 
sold  in  any  other  place  than  that  prohibited 
by  the  condition,  and  to  any  other  person. 
Id.  Laws  1S95,  p.  974.  c.  1042.  to  protect 
all  citizens  in  their  civil  and  legal  rights, 
does  not  apply  to  such  a  conditional  sale 
of  a  theater  ticket.     Id. 

2.5  Act  1893  (St.  1893.  p.  220,  c.  I^.t). 
Ex  parte  Quarg   [Cal.]   84  P.  766. 

26.  Ex    parte    Quarg    [Cal.]    84    P.    766.' 

27.  Act  Cal.  Mar.  18,  1905  (St.  1905.  p. 
140,  c.  140).  Ex  parte  Quarg  [Cal.]  84  P. 
766. 
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of  property  lawfully  acquired.^^  The  property  of  a  mutual  insurance  company  and 
the  equitable  interests  of  its  members  are  within  the  constitutional  guaranty  of 
due  process  of  law."^  One  who  acquired  no  title  to  property,  purporting  to  be 
conveyed  to  him,  cannot  be  considered  as  deprived  of  his  property  without  due 
process  of  law  by  a  judgment  or  decision  declaring  that  he  had  no  title.^° 

Liberty^^  means  the  right  not  only  of  freedom  from  actual  servitude,  imprison- 
ment, or  restraint,^^  but  the  right  to  use  one's  faculties  in  all  lawful  ways,*^  to 
live  and  work  when  he  will,^*  to  earn  his  livelihood  in  any  lawful  calling,^^  and  to 
pursue  any  lawful  trade  or  avocation.^®  The  right  to  sell  liquor  is  not  an  inlierent 
right  of  a  citizen,^'^  and  hence  to  require  the  keeping  of  a  saloon  closed  during  cer- 
tain hours  and  days  does  not  deprive  the  proprietor  of  property  without  due  process 
of  law.^^ 

Reasonahleness  of  regvlations.^^ 

Regulations  of  business  and  occupations^'^  do  not  generally  deprive  of  liberty  or 
property  without  due  process  of  law,*^  but  may  be  so  restrictive  of  the  right  to 


28.     Czarra   v.   Medical    Sup'rs,    25    App.   D. 
C.  443. 

259.     Huber  v.  Martin  [Wis.]  105  N.  W.  1031. 
Studebaker  Bros.  Co.  v.  Mau  [Wyo.]  82 


SO. 

p.   2. 

SI. 

S2. 


See  5  C.  L.  642. 

State  V.  Smith  [Wash.]  84  P.  851;  Mac- 
Mullen  V.  Middletown,  98  N.  Y.  S.  145;  Wright 
V.  Hart,  182  N.  Y.  330,  75  N.  E.  404.  Act  No. 
50,  p.  71,  1892,  which  punishes  criminally  the 
getting-  of  money  by  any  one  in  advance, 
upon  the  representation  that  he  will  stay 
and  work,  and  leaving  immediately  there- 
after, does  not  violate  the  provision  against 
Involuntary  servitude.  Const.  U.  S.  aradt. 
13.  State  v.  Murray  [La.]  40  So.  930.  Section 
7,  c.  82,  p.  388,  Laws  1905  (§§  9650a-9650h, 
Cobbey's  Supp.  1905),  known  as  the  "Dipso- 
maniac Law,"  imposing  conditions  upon  tlie 
discharge  of  a  patient  when  cured,  is  an 
unconstitutional  restraint  upon  personal 
liberty.  Ex  parte  Schwarting  [Neb.]  108 
N.  W.  125.  A  person  confined  under  that  act 
until  cured  cannot  be  subjected  to  further  re- 
straint without  new  cause.  Id.  A  child  on 
whom  an  assault  has  been  committed,  when 
held  in  a  charitable  institution  as  a  wit- 
ness, under  Pen.  Code  §  291,  is  not  deprived 
of  her  constitutional  liberty.  People  v.  So- 
ciety for  Prevention  of  Cruelty  to  Children, 
48  Misc.  175,  95  N.  Y.  S.  250.  Under  Kan. 
Laws  1897,  c.  265,  §  10,  the  witness  can  be 
asked  only  questions  material  relating  to 
transactions  within  the  state,  violative  of  the 
law,  and  is  granted  full  immunity  from 
prosecution  in  state  courts;  hence,  imprison- 
ment for  contempt  for  refusal  to  answer 
on  the  ground  that  it  might  incriminate  him 
as  a  violator  of  the  Federal  anti-trust  laws, 
was  not  deprivation  of  liberty  without  due 
process  of  law.  Jack  v.  Kansas,  199  U.  S. 
372,    50    Law.    Ed. . 

33.  State  v.  Smith  [Wash.]  84  P.  851; 
MacMuUen  v.  Middletown,  98  N.  Y.  S.  145; 
Wright  V.  Hart.  182  N.  Y.  330,  75  N.  E.  404. 
One  may  be  deprived  of  his  liberty,  and  his 
constitutional  rights  thereto  may  be  vio- 
lated, without  the  actual  imprisonment  or 
restraint  of  his  person.  State  v.  Smith 
[Wash.]  84  P.  851. 

34.  State  v.  Smith  [Wash.]  84  P.  851.  Laws 
1903,  p.    148,   prohibiting   the   employment   of 


any  female  in  any  factory,  etc.,  more  than 
10  hours  a  day,  does  not  deprive  any  one 
of  liberty  or  property  without  due  process 
of  law.  State  v.  MuUer  [Or.]  85  P.  855.  Act 
Feb.  23,  1903  (St.  1903,  p.  33,  c.  10),  regu- 
lating the  hours  of  labor  in  mines  and  ore 
mills,  does  not  deprive  tlie  miner  of  liberty 
and  property  witliout  due  process  of  law. 
Ex  parte  Kair  [Nev.]  82  P.  453. 

35.  State  v.  Smith  [Wash.]  84  P.  851.  Acts 
1905,  p.  873,  c.  410,  prohibiting  the  sale  of 
nontransferable  railroad  tickets  by  unauthor- 
ized agents,  is  not  a  deprivation  of  property 
without  due  process  of  law.  Samuelson  v. 
State    [Tenn.]    95    S.    W.    1012. 

3«.  State  V.  Smith  [Wash.]  84  P.  851.  St. 
1903,  p.  338,  c.  251,  §  1,  requiring  under  pen- 
alties all  packages  of  fruits  for  shipment 
to  be  stamped  with  a  designation  of  the 
county  and  immediate  locality  where  the 
fruit  was  grown,  was  not  a  proper  exercise 
of  the  state's  police  power,  but  an  unlawful 
invasion  of  personal  liberty.  Ex  parte  Hay- 
den,  147  Cal.  649,  82  P.  315. 

37,  38.  State  V.  Calloway  [Idaho]  84  P. 
27. 

39,  40.     See  5  C.  L.  642. 

41.  Act  No.  66,  p.  74,  1SS8,  known  as  the 
"Pliarmacy  Latr."  State  v.  Kumpfert,  115 
La.  950,  40  So.  365.  Acts  1897.  p.  166,  regu- 
lating the  practice  of  dentistry,  etc.  State 
V.  Doerring.  194  Mo.  398,  92  S.  W.  489.  Acts 
1905,  p.  182,  c.  109,  regulating  banks  and 
bauking,  etc.  State  v.  Richcreek  [Ind.]  77 
N.  E.  1085.  Rev.  St.  1899,  §  2358,  making  it 
a  misdemeanor  to  receive  a  greater  rate  of 
interest  than  2  per  cent  per  month.  Ex 
parte  Berger,  193  Mo.  16,  90  S.  W.  759.  Laws 
1905,  vol.  23,  p.  256,  c.  149,  for  licensing 
persons  to  make  small  loans  at  a  rate  of 
interest  in  excess  of  the  legal  rate,  etc.,  but 
not  beyond  a  certain  rate.  State  v.  Wicken- 
hoefer  [Del.]  64  A.  273.  Rev.  Laws,  c.  56, 
§  1,  prohibiting  the  imposing,  as  a  condition 
of  sale  tliat  the  purchaser  shall  not  deal 
in  the  goods,  etc.,  of  any  other  person,  etc. 
Commonwealth  v.  Strauss  [Mass.]  78  N.  B. 
136.  Laws  1905,  p.  422,  in  effect  prohibiting 
railroad  ticket  fcrokreragre.  State  v.  Tliomp- 
son  [Or.]  84  P.  476.  Laws  1893,  c.  66,  p.  182, 
to  regulate  the  sale  and  redemption  of  trans- 
portation tickets.     State  v.  Manford    [Minn.] 
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contract  as  to  amount  to  a  denial.*^  The  state  may  license  or  absolutely  forbid  the 
sale  of  intoxicating  liquors.*^  A  city  ordinance  requiring  street  railroad  compani^ 
to  receive  for  transportation  transfers  issued  by  other  companies  is  void  as  depriv- 
ing them  of  property  without  due  process  of  law/*  and  the  mere  fact  that  the  re- 
quirement is  reciprocal  and  might  so  increase  business  that  tkere  would  be  no  loss 
is  immaterial.'*^ 

Statutes  creating  a  liability  may  he  valid^^ 

Eminent  domain  proceedings,"  which  properly  conserve  the  owner's  rights,*' 
including  the  right  of  due  notice/^  the  right  to  be  heard/"  and  just  compensation/^ 


106  N.  W.  907,  following  State  v.  Corbett, 
57  Minn.  345,  59  N.  W.  317,  24  L..  R.  A.  40S. 
Laws  1903,  c.  155,  p.  218,  §  9,  forbidding-  tiie 
sule  of  any  cream  containing'  less  than.  20 
per  cent  of  fat.  State  v.  Tetu  [Minn.]  107 
N.  W.  953,  following  State  v.  Crescent  Cream- 
ery Co.,  83  Minn.  284,  86  N.  W.  107,  54  L. 
R.  A.  466,  85  Am.  St.  Rep.  464.  Laws  1903, 
c.  487,  p.  735,  defining  and  regulating  charges 
of  public  stockyards,  not  sho'wn  to  amount 
to  the  taking  of  private  property  without 
due  process  of  law^.  Ratcliff  v.  Wichita  Union 
Stock  Yards  Co.   [Kan.]   86  P.  150. 

42.  Pen.  Code  §  171a,  prohibiting  any 
employer  from  coercing  any  employe  to 
agree  not  to  join  any  labor  organiza- 
tion as  a  condition  of  employmacnt.  .  Peo- 
ple V.  Marcus,  110  App.  Div.  255,  97  N.  Y. 
S.  322.  A  bill  to  enjoin  the  enforcement 
of  a  city  ordinance  fixing  rates  of  tele- 
phone ciiarges,  alleging  that  if  the  ordi- 
nance is  enforced  the  company  cannot  make 
any  net  earnings  nor  sufficient  to  pay  ex- 
penses, and  the  company  will  be  deprived 
of  its  property  ■without  due  process  of  lav/, 
states  a  case  under  the  fourteenth  amend- 
ment. Ozark-Bell  Tel.  Co.  v.  Springfield,  140 
F.  666.  Code  1880,  §  1073,  and  Laws  1890,  pp. 
15,  16,  c.  4,  prescribing  the  conditions  for 
the  doing  of  business  by  foreignt  lusurance 
companies,  if  construed  to  prohibit  their  su- 
ing in  the  state  to  recover  premiums  for  in- 
surance made  on  property  in  their  own  state, 
without  compliance  with  such  laws,  deny 
due  process  of  law.  Swing  v.  Brister  &  Co. 
[Miss.]  40  So.  146.  An  act  regulating  the 
price  of  gas  does  not  impair  the  right  of 
contract  and  deny  due  process,  provided  the 
rates  prescribed  afford  the  stockholders  a 
reasonable  profit.  Richm.an  v.  Consolidated 
Gas  Co.,  100  N.  Y.  S.  81.  Insurance  com- 
panies in  Iowa  are  deprived  of  no  rights 
under  Const.  U.  S.  amd.  14,  by  Code  1897. 
§  1754,  prohibiting  coinbinatioiijs  or  agree- 
ments by  its  agents,  etc.,  as  to  rates,  etc 
Carroll  v.  Greenwich   Ins.   Co.,   199   U.  S.   401 

50    Law.    Ed. .      An    ordinance    conferring 

the  exclusive  right  to  collect  and  dispose 
of  gar'^age  is  not.  as  to  the  refuse  from  hotels 
a  denial  of  due  process  of  law  in  depriving 
the  owner  of  his  property,  under  Const.  I' 
S.  amd.  14,  although  such  refuse  may  be  valu- 
able as  food  for  s'wine,  or  for  the  manufac- 
ture of  certain  merchantable  products.  Gard- 
ner V.   People   of  Michigan,    199  U.   S.    325,   50 

Lav/.  Ed. .     The   rules  and  regulations    tr 

prevent  unjust  discrimination,  made  by  th- 
railroad  commissioners  of  Florida,  being 
prima  facie  reasonable  and  just,  their  en- 
forcement does  not,  in  the  absence  of  show- 
ing   of   unreasonableness,    deprive    any   com- 


pany of  property  without  due  process  of 
law.  State  v.  Atlantic  Coast  Line  R.  Co. 
[Fla.]  41  So.  705.  A  provision  in  the  sani- 
tary code  of  New  York  City,  construed  by 
the  state  courts  to  confer  reasonable  dis- 
cretionary power  on  the  board  of  health  to 
grant  or  with?iold  p-ermits  to  sell  luiilc,  does 
not  deny  due  process  of  law  in  the  absence 
of  any  showing  of  arbitrary  or  oppressive 
action.     People    v.    Van    de    Carr,    199    U.    S. 

552,   50  Law.   Ed. .     See   6   Columbia  L.   R. 

278. 

4-3.     State  v.   Corron    [N.  H.]    62   A.    1044. 

4-i,  45.  Chicago  City  R.  Co.  v.  Chicago,  142 
F'.   844. 

4a.  See  5  C.  L.  642.  Sess.  Laws  1901,  p. 
161,  rendering  employers  liable  for  damages 
to  an  employe  resulting  from  the  negligence 
of  a  co-employe,  is  not  unconstitutional  as 
depriving  employers  of  property  witliout 
due  process  of  la^vv.  Vindicator  Consol.  Gold 
Min.  Co.  V.  Firstbrook  [Colo.]  86  P.  313. 
The  o-svner  of  premises,  which  he  knowingly 
permits  to  be  used  for  gaming  purposes, 
is  not  dep^rived  of  property  without  due 
process  of  law  by  Ohio  Rev.  St.  §  4275,  sub- 
jecting such  premises  to  the  payment  of  a 
judgment  obtained  for  the  recovery  of  money 
lost  there.     Marvin  v.  Trout,  199  U.  S.  212,  50 

Law.   Ed. .     Code    §    2485,    making   a   mine 

operator,  -who  takes  coal  from  adjoining  land 
without  permission,  liable  in  double  damages, 
does  not  deny  due  process  of  law.  S'lier  v. 
Phillips  Fuel  Co.  [Iowa]  107  N.  W.  621. 
Laws  1895,  c.  8,  p.  113,  §§  291,  293,  making 
the  owner  of  premises  liable  for  water  and 
light  furnished  by  a  municipality  to  a  tenant, 
are  not  unconstitutional  as  a  taking  of  prop- 
erty without  due  process  of  law  by  requir- 
ing one  person  to  pay  the  debts  of  another. 
City  of  East  Grand  Forks  v.  Luck  [Minn.] 
107  N.  W.  393.  The  owner,  by  connecting  his 
--remises  with  the  city  system,  binds  him- 
self ^y  implied  contract  to  pay  for  the  serv- 
ice, and  the  regulations  are  reasonable  and 
uch  as  may  be  conferred  by  the  state  upon 
nunicipalities.     Id. 

47.  See   5  C.  L.   642. 

48.  The  act  of  the  board  of  estimate  and 
apportionment  in  directing  the  taking  of 
'and  for  a  street,  etc.,  constitutes  merely  an 
authority  to  institute  proceedings  for  the 
condemnation  of  land,  and  the  act  is  not  re- 
'ievvaljle  on  certiorari  on  the  ground  that  it 
s  a  taking  of  property  without  due  process 
•f  law.  People  v.  McClellan,  107  App.  Div. 
^72.   94  N.  Y.  S.   1107. 

49.  V/here  the  requirement  of  notice  to 
lie  landowner  is  plainly  implied  in   eminent 

lomain  proceedings  (Creedmore  charter.  Priv. 
A,cts  1905,  p.  lOOG,  c.  398,  §  17).  and  such  no- 
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are  valid.'^*    Wliere  the  act  of  taking  private  property  for  public  use  is  done  by 
legislative  authority,  it  is  clearly  an  exercise  of  the  right  of  eminent  domain.^^ 

Local  assessments  for  improvements.^^ — It  is  not  a  deprivation  of  property 
without  due  process  of  law,  within  the  meaning  of  the  14th  amendment,  to  as- 
sess a  portion  or  all  of  the  costs  of  street  improvement  against  the  lands  abutting, 
or  in  the  immediate  vicinity,"^  but  they  must  be  proportional  to  special  benefits  re- 
ceived.^^ 

Drainage  act^''  providing  proper  safeguards  are  sustained.^* 
Taxation.^^ — Illegal  taxation  is  a  deprivation  of  property  without  due  process 
of  law.*^**     Taxes  properly  assessed  under  authority  of  law,"^  after  notice,  actual  or 


tice  is  in  fact  given,  there  is  no  deprivation 
of  property  witliout  due  process  of  law. 
State  V.  Jones,  139  N.  C.  613,  52  S.  E.  240. 
St.  1861,  p.  358,  c.  352,  §  16,  for  the  condem- 
nation of  lands  for  levies,  though  not  specif- 
ically requiring  notice  to  the  property  own- 
ers, directs  the  appointment  of  appraisers  to 
examine  the  land,  and  the  order  of  appoint- 
ment directed  them  to  give  notice  of  the  time 
of  hearing,  etc.  Held  that  such  notice  was 
sufficient  and  no  one  was  deprived  of  prop- 
ertv  without  due  process  of  law  (McCarty 
V.  "southern  Pac.  Co.  [Cal.]  82  P.  615); 
but  Rev.  St.  1899,  §§  897-900.  for  the 
condemnation  of  land  for  irrigation  ditches, 
contains  no  express  provision  for  notice  to 
the  landowner  of  the  time  and  place  of  hear- 
ing and  is  therefore  void,  under  Const,  art. 
1,  §  6,  guarantying  due  process  of  law,  al- 
though he  is  required  to  be  notified  of  the 
appointment  of  appraisers  (Sterritt  v.  Young 
[Wyo.]  82  P.  946). 

50.  Act  Feb.  27,  1905  (Acts  1905,  p.  59,  c. 
4g;  4  Burns'  Supp.  1905,  §  893,  et  seq.),  pro- 
vides for  a  hearing  and  determination  of  all 
objections  to  the  right  of  condemnation,  etc., 
and  does  not  deprive  of  property  without 
due  process  of  law.  Morrison  v.  Indian- 
apolis &  W.  R.  Co.  [Ind.]   76  N.  B.  961. 

51.  Rev.  St.  1899,  §§  897-900,  for  the  con- 
demnation of  land  for  irrigation  ditches,  vio- 
lates Const,  art.  1,  §  32,  providing  for  due 
compensation  for  private  property  taken  for 
public  use  without  consent  of  the  owner. 
Sterritt  v.  Young  [VV^yo.]  82  P.  946.  The  fact 
that  a  city,  after  taking  a  portion  of  certain 
lots  for  widening  a  street  and  awarding  com- 
pensation therefor,  then  assessed  the  rest  for 
benefits,  did  not  constitute  a  taking  without 
due  process  of  law  or  without  just  compen- 
sation. In  re  City  of  Seattle  [Wash.]  85  P. 
45. 

52.  Act  of  Congress,  July  22.  189?.  as 
amended  by  Act  Aug.  24,  1894,  authorizing 
proceedings  in  the  District  of  Columbia  to 
condemn  lands  for  alleys  and  minor  streets, 
etc.  is  constitutional.  Brandenburg  v.  Dis- 
trict of  Columbia,  26  App.  D.  C.  140.  Pro- 
ceedings under  Laws  1904,  p.  141,  c.  87, 
known  as  the  "Burnt  District  Act,"  to  con- 
demn property  for  additions  and  alterations 
to  the  public  wharves  and  docks,  held  not  to 
be  a  taking  of  property  without  due  process 
of  law.  Dyer  v.  Baltimore,  140  F.  880.  The 
irrigation  district  law  (Laws  1901,  p.  198,  c. 
87),  in  its  provisions  for  the  construction  of 
ditches  and  canals,  does  not  take  property 
without  due  process  of  law.  Anderson  v. 
Grand  Valley  Irr.  Dist.  [Colo.]  85  P.  313. 

53.  Brooks'  Case,  39  Ct.  CI.  494. 

54.  See  5  C.  L.  643. 

55.  The  provisions  of  the  Avondale  City 
Charter    (Acts    1894-95,    p.    139),    relative    to 


special  assessments  against  abutting  owners, 
held  valid  under  Const.  1901,  §  223,  limiting 
such  assessments.  Harton  v.  Avondale  [Ala.] 
41  So.  934.  Burns'  Ann.  St.  1901,  §  3977,  for 
the  assessment  of  the  cost  of  sidewalks  on 
abutting  owners,  does  not  deprive  them  of 
property  without  due  process  of  law.  Dyer 
V.   Woods    [Ind.]    76  N.   E.   624. 

se.  Pub.  St.  1882,  c.  50,  §  7  (Rev.  Laws  c. 
49,  §  5),  construed  with  the  rest  of  the  stat- 
ute, shows  an  intention  that  the  assessment 
shall  be  proportional  to  the  special  benefit 
received  and  is  constitutional.  Cheney  v. 
Beverly,  188  Mass.  81,  74  N.  E.  306.  Acts 
1905,  p.  585,  c.  278,  authorizing  levy  of  spe- 
cial assessments  for  municipal  improvements, 
is  not  a  deprivation  of  landowners'  property 
without  due  process  of  law.  Arnold  v.  Knox- 
ville,  115  Tenn.  195,  90  S.  W.  469.  Laws  1905, 
p.  340,  authorizing  every  board  of  public  park 
commissioners,  after  submission  of  the  ques- 
tion to  the  voters,  to  issue  bonds  to  establish, 
improve,  or  maintain  parks,  does  not  author- 
ize the  taking  of  property  without  due  pro- 
cess of  law.  Kucera  v.  West  Chicago  Park 
Com'rs   [111.]    77  N.   E.    912. 

57.  See    5    C.    L.    643. 

58.  Act  Apr.  23,  1903  (Kirby's  Dig.  §§  1414- 
1450),  for  the  establishment  of  drainage  dis- 
tricts, etc.,  does  not  take  property  without 
due  process,  because  of  insufficiency  of  no- 
tice required.  Ritter  v.  Drainage  Dist.  No.  1, 
Poinsett  County  [Ark.]  94  S.  W.  711. 

59.  See   5  C.  L.   643. 

60.  The  taxation  within  the  domicile  of  the 
owner  of  property  which  lies  wholly  within 
the  taxing  power  of  another  state,  to  which 
it  owes  allegiance  and  looks  for  protection, 
partakes  ratlier  of  tlie  nature  of  an  extortion 
tlian  a  tax,  and  is  a  taking  of  property  with- 
out due  process  of  law.  Union  Refrigerator 
Transit  Co.  v.  Com.,  199  U.  S.  194,  50  Law. 
Ed.  • — •-.  Due  process  of  law  is  denied  a 
Kentucky  corooration  by  a  tax  assessed  un- 
der Ky.  St.  §  4020,  upon  its  rolling  stock  per- 
manently located  and  employed  in  other 
states.     Id. 

61.  State  statutes  taxing  distilled  spirits 
in  bonded  warehouses  do  not  take  property 
without  due  process  of  law.  Thompson  v. 
Com.  [Ky.]  94  S.  W.  654.  Acts  1904,  p.  71,  c. 
76,  and  an  ordinance  enacted  in  pursuance 
thereof,  imposing  a  privilege  tax  on  persons 
loaning  money  on  personal  securities,  are 
violative  of  Const.  U.  S.  amd.  14,  §  1,  as  de- 
priving persons  of  property  without  due 
process  of  law.  Rodge  v.  Kelly  [Miss.]  40  So. 
552.  Code  Supp.  1902,  §  1333d.  imposing  a  tax 
on  certain  insurance  companies,  does  not 
deprive  of  property  without  due  process  of 
law.  Iowa  Mut.  Tornado  Ins.  Ass'n  v.  Gil- 
bertson  [Iowa]  106  N.  W.  153.  Acts  1905,  c. 
35,    p./  285,    in    its    taxation    of   chattels    real. 
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constructive,"  and  opportunity  to  be  heard/^  and  proceedings  to  enforce  collection/* 
constitute  due  process/^  notwithstanding  exemptions  and  inequalities.®®  Equity 
has  jurisdiction  to  entertain  a  bill  to  enjoin  town  officers  from  undertaking  to  col- 
lect taxes  on  the  ground  of  tlie  unconstitutionality  of  the  act  purporting  to  in- 
corporate the  town.®^ 

Civil  remedies  and  proceedings^^ — Statutes  of  limitation  are  valid  unless  un- 
reasonably restrictive.®'*     Statutes  providing  remedies  and  regulating  procedure,'** 


does  not  deny  due  process  of  law.  Harvey 
Coal  &  Coke  Co.  v.  Dillon  [W.  Va.]  53  S.  E. 
928. 

63.  Notice  of  the  assessment  and  the 
amount  due.  Thompson  v.  Com.  [Ky.]  94  S. 
W.  654.  The  notice  required  to  be  given  by 
the  purchaser  at  a  tax  sale  complied  with 
Laws  1897,  p.  294,  No.  229,  §  140,  but  did  not 
refer  to  §  134,  p.  297,  as  amended  by  Pub. 
Aq»s  1901,  p.  175,  act  128,  and  was  ineffect- 
ive for  the  purpose  intended.  O'Connor  v. 
Carpenter  [Mich.]  13  Det.  Leg.  N.  231,  107 
N.  W.   913. 

^  Notice  not  required:  The  duty  of  the  state 
board  under  Laws  1903,  c.  315,  p.  491.  as  to 
determining  the  average  rate  of  taxation  on 
general  property,  to  be  applied  in  railroad 
taxation,  is  wholly  ministerial,  and  due  pro- 
cess of  law  requires  no  notice  to  be  given  to 
the  owners  of  railroad  property.  Chicago  & 
N.  W.  R.  Co.  V.  State  [Wis.]  108  N.  W.  557. 
Rev.  St.  1898,  §§  1077a,  1077b,  for  the  equali- 
zation of  taxes  by  a  board  of  commissioners, 
does  not  deny  due  process  of  law  because  no 
notice  to  the  taxpayer  is  provided  for.  Fos- 
ter V.  Rowe   [Wis.]    107  N.  W^  635. 

63.  Laws  1905,  p.  2059,  c.  729,  taxing  real 
estate  mortgages,  does  not  deprive  of  prop- 
erty without  due  process  of  law,  the  tax  be- 
ing based  on  a  fixed  rate  on  the  amount 
actually  due  on  the  mortgage,  and  provision 
being  made  for  a  correction  of  the  iist  as  to 
the  amount  due.  People  v.  Ronner  [N.  Y.]  77 
N.  E.  1061.  So  much  of  Act  Mar.  17,  1906,  as 
amends  Code  §  444,  operates  prospectively 
only,  and  one  aggrieved  by  an  assessment 
under  Act  Dec.  10,  1903,  has  the  right  to  have 
It  corrected  as  authorized  by  the  law  in  force 
prior  to  the  act  of  1906,  and  hence  the  latter 
does  not  deprive  any  one  of  property  without 
due  process  of  law.  Whitlock  v.  Hawkins 
[Va.]  53  S.  E.  401.  Since  Const.  W.  Va.  art. 
13,  §§  3,  6,  do  not  attempt  to  declare  an  abso- 
lute and  conclusive  forfeiture  of  title  for 
nonpayment  of  taxes,  except  by  adjudication 
after  hearing,  they  do  not  deny  due  process 
of  law.  Webb  v.  Ritter  [W.  Va.]  54  S.  E. 
484.  Laws  1905,  p.  2059,  c.  729,  taxing  mort- 
gages, does  not  deprive  citizens  of  their 
property  without  due  process  of  law,  because 
of  lack  of  provisions  for  notice  or  opportu- 
nity to  be  heard  as  to  the  tax  when  mort- 
gages are  offered  for  record  for  the  first  time, 
or  for  ascertaining  their  actual  value.  Peo- 
ple v.  Ronner,  95  N.  Y,  S.  518. 

64.  The  assessment  of  property  and  the 
subsequent  distraint  for  taxes  is  not  a  taking 
without  due  process  if  the  owner  has  liad 
notice  of  the  assessment  and  the  amount  due. 
Thompson  v.  Com.   [Ky.]   94  S.  W.   654. 

65.  It  cannot  be  claimed  that  tax  laws 
are  not  due  process  of  law.  Harvey  Coal  & 
Coke  Co.  V.  Dillon   [W.  Va.]  53  S.  E.  92S. 

66.  Laws  1905,  pp.   474,   477.  c.   241,   §§   315, 


324,  imposing  a  tax  on  transfers  of  stock  in 
domestic  and  foreign  corporations,  is  not  a 
denial  of  equal  protection  of  the  laws  in  that 
it  takes  only  one  variety  of  property.  Peo- 
ple V.  Reardon  [X.  Y.]  77  N.  E.  970.  A  do- 
mestic railroad  corporation  is  not  deprived  of 
its  property  without  due  process  of  law  be- 
cause it  is  allowed  no  deduction  from  its 
capital  stock  taken  as  the  basis  of  the  fran- 
chise tax  imposed  by  N.  Y.  Laws  1896,  c.  90S, 
§  182,  on  account  of  much  of  its  rolling 
stock  being  always  outside  of  the  state. 
People  of  New  York  v.  Miller,  202  U.  S.  5S4, 
50   Law.   Ed. . 

67.  Campbell  v.  Bryant.  104  Va,  509,  52  S. 
E.  638. 

68.  See   5   C.  L.   643. 

69.  The     enactment    of    laws    prescribing 
the  time  within  which  suit  shall  be  brought 
is  an  exercise  of  sovereign  power,  demanded 
by  public  policy  and  sanctioned  by  the  prac- 
tice of  nations  and  the  consent  of  mankind, 
and,  when  the  time  and  opportunity  allowed 
are    reasonably    sufficient,    there    can    be    no 
just  cause  of  complaint  that  a  debarred  liti- 
gant is  deprived  of  his  property  without  due 
process  of  law.    Terry  v.  Heisen.  115  La.  1070, 
40  So.  461.     There  is  no  denial  of  due  process 
of  law  in  so  much  of  Me.  Pub.  Laws  1895,  c. 
162,  as  provides  that  certain  overt  acts  shall 
censtitute    disseisin,    which    if   continued    for 
20  years  shall  bar  action  for  the  land.     Soper 
v.  Lawrence  Bros.  Co.,  201  U.  S.  359,  50  Law. 
Ed. .     Property  held  not  to  have  been  tak- 
en without  due  process  of  law  by  construing 
said  act  as  barring  certain  actions.      Id.      Act 
May    3,    1901    (Laws    1901,    p.    262),    providing 
for    a    call    by   the   state    treasurer   for    state 
bonds  for  payment,  and  making  them  invalid 
if  not  presented  within  the  prescribed  time, 
does    not    deprive    of    property    without    due 
process,  although  he  is  required  to  pass  upon 
their  validity,   since   his  decision  is  not  con- 
clusive,    but     the    holder    has    relief    in     the 
courts.        Tipton  v.  Smythe  [Ark.]  94  S.  W.  678. 
The    statut?,    when    applied    to    bonds    issued 
Jan.    1.    1870,    due    in    30    years,    merely    pre- 
scribes  a   period    of   limitation    of    6   months, 
which  is  not  unreasonable  as  to  length.     Id. 
The  notice  prescribed  to  be  given  for  the  pres- 
entation of  the  bonds  was  not  so  inadequate 
as  to  amount  to  a  deprival  of  property  with- 
out  due    process,    though    the   holder    did    not 
live  in  the  United  States.      Id.      Laws  1892.  p. 
1207,  c.  651,  §  ?,  providing  for  the  payment  to 
the  state  treasurer  of  any  sum  of  money  paid 
into  court  and  remaining  in  the  county  treas- 
urer's  hands   for   20    years,   does   not   deprive 
beneficiaries     interested     in     such    money    of 
their   property    without   due   process   of   law. 
People   v.   Keenan,    110   App.    Div.    537,    97    N. 
Y.    S,    77. 

70.     The   proceedings   to  distribute   the  es- 
tate  of  a  decedent  being  essentially  in  rem, 
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are  sustained,  Tmless  violative  of  property  rights/^  but  a  party  cannot  be  deprived 
of  his  cause  of  action^-  or  all  remedy  for  his  wong.^^  The  citizen  has  no  prop- 
erty right  in  a  mere  rule  of  law  and  he  cannot  complain  of  the  change  of  such  a 
rule,  so  that  no  rights  can  accrue,  which  is  made  before  any  rights  become  vested.'* 
The  right  of  appeal  is  not  an  essential  part  of  the  due  process  of  law,  it  being 
merely  statutory.  ^^ 

Criminal  offenses  and  procedure.''^ — Statutes  defining  and  punishing  crimes," 
and  regulating  criminal  procedure,"^  unless  violative  of  fundamental  rights,'^  are 


constructive  notice  may  be  resorted  to,  and 
the  posting  of  notices  10  days  before  hearing 
is  not  unreasonably  short  and  constitutes  due 
process  of  law,  without  regard  to  the  place 
of  residence  of  parties  interested.  Goodrich 
V.  Ferris,  145  F.  844.  Code  Civ.  Proc.  §  1303, 
providing  for  the  probate  of  a  will  on  10 
days'  notice,  does  not  deprive  a  nonresident, 
who  is  unable  to  appear  and  oppose  the  pro- 
bate on  the  day  of  hearing,  of  his  property 
without  due  process.  In  re  Davis'  Estate 
[Cal.]  86  P.  183.  Where  it  appears  on  the 
face  of  the  record  that  parties  are  not  en- 
titled to  resist  a  petition,  they  are  not  de- 
nied a  hearing  by  the  striking  out  of  their 
pleading,  when  they  have  been  heard  on  the 
only  question  involved,  viz.,  their  interest  in 
the  estate.  Id.  Locallmprovement  Act  1897, 
§  23  (Starr  &  C.  Ann.  St.  Supp.  1904,  c.  24, 
par.  59),  making  the  commissioners'  report 
in  street  condemnation  prima  facie  evidence, 
being  a  mere  rule  of  procedure,  is  not  uncon- 
stitutional. Chicago  Terminal  Transfer  R. 
Co.  v.  Chicago,  217  111.  343,  75  N.  E.  499. 
Code  Cr.  Proc.  §  392,  authorizing  the  admis- 
sion in  evidence  of  the  statement  of  a  child 
under  12  years  of  age  in  a  criminal  case, 
under  certain  conditions  and  precautions, 
was  not  a  deprivation  of  life  or  liberty  with- 
out due  process  of  law.  People  v.  Johnson 
[N.  Y.]  77  N.  E.  1164.  Allowing  plaintiff  in 
an  action  on  an  insurance  policy  to  prove 
a  waiver  of  terms,  without  alleging  such 
waiver,  does  not  deprive  defendant  of  due 
process  of  law,  contrary  to  Const,  art.  2,  §  30, 
and  Const.  U.  S.  amd.  14.  Suess  v.  Imperial 
Life  Ins.  Co.,  193  Mo.  564,  91  S.  W.  1041.  The 
exclusion  of  lawyers,  ministers,  doctors,  den- 
tists, railway  engineers,  and  firemen  from 
jury  service  did  not  deny  a  person  convicted 
of  crime  in  a  state  court  the  due  process  of 
law  guaranteed  by  the  14th  amendment. 
Rawlins   v.    Georgia,    201    U.   S,    638,    50   Law. 

Ed. . 

71.  The  appointment  of  a  receiver  for  the 
propertv  of  an  alleged  bankrupt,  under  Act 
July  1, '1898.  c.  541,  §  2  (3),  30  Stat.  545  (U. 
S.  Comp.  St.  1901,  p.  3420),  either  with  or 
without  notice,  does  not  deprive  defendant 
of  his  property  without  due  process  of  law. 
Latimer  v.  McNeal  [C.  C.  A.]  142  F.  451. 
The  law  creating  a  lien  for  materialmen, 
found  in  §  2801.  subsec.  2,  Civ.  Code  1895,  as 
amd.  by  Acts  1897,  p.  30,  and  Acts  1899,  p.  33, 
does  not  deprive  anyone  of  property  without 
due  process  of  law  or  deny  impartial  and  com- 
plete nrotection  to  property..  Prince  v.  Neal- 
Millard  Co.,  124  Ga.  884.  53  S.  B.  761.  The 
mechanic's  lien  law  (P.  L.  1898,  p.  538)  does 
not  deprive  the  owner  of  his  property  with- 
out due  process  of  law.  Gardner  &  Meeks 
Co.  V.  New  York,  etc.,  R.  Co.,  72  N.  J.  Law, 
257,   62  A.   416.     An  act  authorizing  the   tax- 


ation of  costs  on  a  memorandum  filed  with- 
out any  notice  to  the  party  liable  for  them 
would  be  depriving  him  of  property  without 
due  process  of  law,  contrary  to  Const,  art.  3, 
§  27.  State  v.  District  Ct.  of  Second  Judicial 
Dist.  [Mont.]  85  P.  367.  A  provision,  in  an 
ordinance  against  allowing  cattle  to  run 
at  large,  for  proceedings  in  rem  against  the 
property  itself,  does  not  deprive  the  owner 
of  property  without  due  process  of  law 
where  he  is  given  a  day  in  court  and  a  judi- 
cial trial  is  provided  for.  City  of  Paducah 
V.  Ragsdale   [Ky.]   92  S.~W.  13. 

72.  Laws  N.  M.  .1903,  p.  51,  c.  33,  making 
certain  restrictions  on  actions  for  personal 
injuries  or  death,  does  not  depri\-e  a  party  of 
his  cause  of  action  without  due  process  of 
law,  as  it  provides  a  forum,  and  for  reason- 
able notice  and  ample  opportunity  to  be 
heard.  Buttron  v.  El  Paso  N.  E.  R.  Co.  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  339,  93  S.  W.  676. 

73.  MacMullen  v.  Middletown,  98  N.  Y.  S. 
145. 

74.  The  provision  of  the  Galveston  city 
charter  exempting  the  city  from  liability  for 
injuries  resulting  from  defective  streets,  etc., 
does  not  conflict  with  Const,  art.  1,  §§  13,  19, 
guarantying  due  course  of  law^,  etc.  Wil- 
liams V.  Galveston  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  178,  90  S.  W.  505. 

75.  Local  improvement  law,  §  84  (Kurd's 
Rev.  St.  1903,  c.  24,  §  590),  affords  due  pro- 
cess of  law,  although  it  provides  for  a  con- 
clusive finding  and  gives  no  right  of  appeal. 
People  V.  Cohen,  219  111.  200,  76  N.  E.  388. 

7G.     See  5  C.  L.  644. 

77.-  Gen.  Laws  1895,  c.  163,  p.  349,  declar- 
ing certain  trespasses  on  state  lands  a  crime, 
as  construed,  held  not  obnoxious  to  constitu- 
tional principles.  State  v.  Shevlin-Carpenter 
Co.  [Minn.]  108  N.  W.  935.  Laws  1903.  c.  139, 
p.  644  (Cobbey's  Ann.  St.  1903,  §  2375g  et  seq.), 
to  punish  the  desecration  of  the  United 
States  flag,  does  not  deprive  one  of  property 
without  due  process  of  law.  Halter  v.  State 
[Neb.]  105  N.  W.  298.  Pen.  Code.  §  246,  in- 
flicting the  death  penalty  for  assaults  with 
a  deadly  weapon,  etc.,  by  life  convicts,  does 
not  deprive  of  life  or  liberty  without  due 
process  of  law.  Ex  parte  Finley  [Cal.  App.] 
81-P.  1041. 

78.  The  legislature  may  simplify  and  mold 
the  forms  of  indictments  at  pleasure,  if  it 
does  not  contravene  constitutional  provi- 
sions. State  V.  Webber  [Vt.]  62  A.  1018.  V. 
S.  1867,  amd.  by  Acts  1898.  p.  34,  No.  46,  and 
Acts  1904,  No.  64,  providing  for  prosecution 
by  information  of  all  except  capital  crimes 
and  those  punished  by  life  imprisonment, 
did  not  deprive  persons  of  liberty  otherwise 
than  by  the  laws  of  the  land.  State  v. 
Stimpson    [Vt.]   62  A.    14. 

79.  Pen.  Code  1895,  art.  402,  amd.  Acts  28th 
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sustained.*"^  Due  process  of  law  does  not  require  the  state  to  adopt  a  particular 
form  of  procedure/^  so  long  as  it  appears  tJiat  the  accused  has  had  sufficient  notice 
of  the  accusation  and  an  adequate  opportunity  to  defend  himself  in  the  prosecu- 
tion;-- but  a  provision  in  a  municipal  charter  which  authorizes  a  summary  trial 
by  the  recorder,  ^dthout  a  jury,  and  a  sentence  to  the  chain  gang  along  with  the 
violators  of  the  state  laws,  deprives  a  person  of  liberty  without  due  process  of  law 
and  is  unconstitutional.^^  Due  process  of  law  would  seem  to  require  the  presence 
of  the  prisoner  and  an  opportunity  to  be  heard  at  the  time  of  imposing  sentence, 
and  that  the  time  of  execution  be  fixed  by  the  authorized  tribunal,**-*  but  the  failure 
of  a  court  in  a  criminal  case  to  see  that  the  testimony  was  read  or  repeated  to  the 
accused  who  was  almost  totally  deaf  djd  not  deprive  him  of  his  liberty  without  due 
process  of  law.**' 

§  16.  Compensation  for  taking  property^^  for  pubKc  use  is  guaranteed  by  all 
constitutions,*^  and  this  guaranty  is  invariably  construed  to  mean  that  private 
property  shall  be  taken  for  private  use  under  no  circumstances;^^  but  these  pro- 


Leg-.  (Gen.  Laws,  p.  55,  c.  40),  providing  for 
search  and  seizure  of  intoxicating'  liquors, 
denies  due  process  of  la-sv  in  failing  to  pro- 
vide for  judicial  determination,  etc.  Bea\  ers 
V.  Goodv.!n  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
429.  90  S.  W.  930.  A  person  committed  to  the 
New  Jersey  Reformatory,  under  Act  approv- 
ed Mar.  21,  1901  (P.  L.  1901.  p.  231),  for  the 
management  of  that  institutioTi,  cannot  be 
held  until  the  costs  are  paid  beyond  the 
maximum  term  prescribed.  Perry  v.  Martin 
[N.    J.   Law]    62   A.    1001. 

80.  It  is  within  the  exclusive  power  of  the 
legislature  to  declare  what  acts  shall  con- 
stitute a  crime,  to  define  the  same  and  pro- 
vide such  punishment  therefor  as  may  be 
deemed  appropriate.  State  v.  Shevlin-Car- 
penter  Co.  [Minn.]  108  N.  W.  935.  Solitary 
confinement  by  the  state  authorities,  pending 
the  execution  of  a  death  sentence,  after  the 
day  originally  fixed  has  passed,  even  if  un- 
warranted, is  not  a  denial  of  the  due  process 
of  law  guaranteed  by  the  fourteenth  amend- 
ment  (Rogers  v.  Peck.  199  U.  S.  4^.  50  Law. 

Ed. ),  nor  was  there  such  a  denial  in   the 

execution  of  a  death  sentence,  where  the 
highest  state  court  in  denying  a  motion  for 
new  trial  failed  to  fix  a  day  for  the  execu- 
tion, where  the  governor  in  his  reprieve  had 
previously  fixed  it  at  a  date  not  yet  passed 
(Id.). 

81.  Rogers  v.  Peck,  199  U.  S.  425.  50  Law. 

Ed. .     The  state  has  the  right  to  provide 

the  method  of  trial  for  its  citizei.s.  Ex 
parte   Brown.   140    F'.    461. 

83.  Appellant  had  a  right  to  review  in  the 
supreme  court  (Vt.  Stat.  §  1961),  but  whether 
the  court  should  be  held  in  each  county,  or 
at  the  capital  for  all  the  counties,  was  purely 
a  question  of  state  procedure.  Rogers  v. 
Peck,  199  U.  S.   425,  50  Law.  Ed.  . 

83.  Pearson  v.  Wimbish,  124  Ga.  70J,  52 
S.  E.   751. 

84.  Ex  parte  Rogers,  138  P.  961. 

85.  Felts  V.  Murphy,  201  U.  S.  123,  oO  Law. 
Ed. . 

86.  See  5  C.  L.  645.  This  subject  is  treat- 
ed at  more  length  in  the  topic  Eminent 
Domain.   5    C.   L.    1097. 

87.  Requiring  a  street  railway  company 
to  lower  at  its  own  expense  a  tunnel  under 
a  river,  which  hag  become  an  obstruction  to 


navigation,  held  not  to  have  been  a  taking 
of  private  property  for  public  use  without 
compensation,     ^^est    Chicago    St.    R.    Co.    v. 

People,   201  U.  S.   506,   50  Lav%-.   Ed. .     Acts 

1901,  p.  109.  c.  71,  authorizing  an  order  for 
the  inspection  of  books  to  determine  whether 
all  property  has  been  returned  for  taxation, 
does  not  conflict  with  Const.  U.  S.  amd.  5, 
prohibiting  the  taking  of  private  property 
for  public  use  without  compensation,  be- 
cause it  authorizes  the  inspection,  without 
compensation,  of  the  books  of  a  bank.  Wash- 
ington Nat.  Bank  v.  Daily  find.]  77  N.  E. 
53.  Act  Apr.  12,  1899  (Laws  1899,  p.  7«8), 
authorizing  second  class  cities  to  improve 
streets,  etc.,  without  petition  of  the  owners 
and  to  issue  special  tax  bills  therefor,  is 
not  a  taking  of  private  property  for  public 
use  without  compensation.  Hund  v.  Rack- 
liflFe,  192  Mo.  312,  91  S.  W.  500.  The  due 
process  of  law  guaranteed  by  the  14th 
amendment  is  not  denied  an  upper  riparian 
owner  where  adequate  compensation  is  se- 
cured to  such  owner  for  the  resulting  in- 
jury to  bis  lands.  Otis  Co.  v.  Ludlow  Mfg. 
Co.,  201  U.  S.  140,  50  Law,  Ed.  .  Com- 
pensation held  to  be  sufficiently  secured  to 
satisfy  the  14th  amendment  by  the  pro- 
visions of  Mass.  Pub.  Stat.  c.  190,  giving 
mill  owners  the  right  to  flowage  to  de- 
velop  water    power.      Id. 

88.  Where  an  officer  of  the  government, 
having  authority  to  act,  takes  or  appropriates 
property  to  public  use,  admitting  it  to  be 
private  property,  an  implied  contract  will 
arise  to  make  compensation.  Brooks'  Case, 
39  Ct.  CI.  494.  The  reservation  of  "wharves 
and  wharfing  privileges,"  in  the  dedication 
of  land  for  an  addition  to  a  city,  does  not 
give  the  right  to  take  for  wharfage  pur- 
poses a  street,  or  an  extension  thereof, 
without  compensation,  which  would  be  a 
denial  of  the  due  process  of  law  guaranteed 
by  the  fourteenth  amendment.  Mead  v.  Port- 
land,    200    V.     S.     148,     50    Law.     Ed. .     In 

Louisiana  the  short  prescription  of  2  years 
applies  only  where  there  has  been  a  judg- 
ment of  expropriation  and  the  corporation 
has  taken  possession  of  the  lands  before 
paj-ment  of  compensation  awarded.  Amet 
v.  Texas  <fe  P.  R.  Co.  [La.]  41  So.  721.  The 
term    "taking,"    as    used    In    Act    No.    96    of 
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visions  are  no  restraint  upon  the  exercise  of  the  police  power  for  the  public  wel- 
fare,*® whereby  a  particular  use  of  property,  once  lawful,  may  be  forbidden,  or 
property  wholly  destroyed  without  compensation  and  without  the  owner's  fault.®" 
The  tact  that  the  competition  of  a  city  waterworks  plant  with  a  private  plant, 
erected  by  a  company  under  a  franchise  from  the  city,  lessens  the  value  of  the 
jompanv's  plant,  does  not  constitute  a  taking  of  its  property  without  just  compensa- 
tion.®^ One  whose  property  is  damaged  for  a  public  use,  in  the  absence  of  any 
statutory  or  constitutional  remedy,  may  maintain  an  appropriate  action  at  common 
law  for  redress.®^  The  gist  of  an  action  for  such  damages  is  a  recovery  of  sub- 
stantial damages  and  not  an  invasion  of  a  legal  right,  and  hence  nominal  damages, 
as  sach,  are  not  recoverable.®^ 

§  17.  Right  to  justice  and  guaranty  of  remedies?* — Depriving  a  person  of  all 
remedy  for  injuries  already  sustained  would  be  the  taking  of  property,®^  and  acts 
which  have  such  effect  are  invalid,®®  but  an  act  which  denies  the  right  of  action 
for  damages  for  personal  injury,  unless  written  notice  is  given  within  a  year,  allows 
a  reasonable  time  and  does  not  deprive  any  one  of  a  remedy.®^ 


1896,  amending-  the  general  expropriation 
statutes,  must  be  construed  to  mean  "ex- 
propriation," as  tlie  power  of  the  legislature 
to  make  an  unlawful  appropriation  of  lands 
the  basis  of  a  special  short  prescription  is 
more  than  doubtful,  the  constitution  requir- 
ing  just   and    adequate    compensation.     Id. 

80.  Const,  art.  1,  §  21.  State  v.  Rich- 
creek  [Ind.]  77  N.  E.  1085.  Laws  1903,  c. 
487,  p.  735,  defining  and  regulating  charges 
of  public  stockyards  not  shown  to  amount 
to  the  taking  of  private  property  without 
just  compensation.  Ratcliff  v.  Wichita 
Union  Stock  Yards  Co.  [Kan.]  86  P.  150. 
Act  Dec.  22,  1892  (21  St.  at  Large,  p.  360), 
exempting  part  of  a  county  from  the  general 
stock  law,  does  not  violate  Const.  1868,  art. 
1,  §  23,  and  Const.  1895,  art.  1,  §  17,  in  tak- 
ing private  property  for  public  use  with- 
out consent  of  the  owner  and  without  com- 
pensation. Brown  v.  Tharpe  [S.  C]  54  S. 
E.  363.  Laws  1905,  p.  162,  §  18,  prohibiting 
the  sale  of  game,  does  not  violate  Const. 
U.  S.  amd.  5,  and  Const,  art.  2,  §  30,  by  tak- 
ing private  property  for  public  use  without 
just  compensation.  State  v.  Heger  [Mo.] 
93  S.  "W.  252.  The  flooding  of  lands  by  the 
erection  of  a  dam  authorized  by  the  leg- 
islature to  subserve  the  drainage  of  low 
lands  is  not  such  a  taking  as  requires  com- 
pensation to  afford  due  process  of  law  under 
Const.  U.  S.  amdt.  14,  when  the  flooding  can 
be  prevented  by  raising  the  dikes  around 
the    lands.     M^nigault    v.    Springs,    199    U.    S. 

473,  50  Law.  Ed. ),  nor  are  the  interruption 

of  access  to  such  lands  and  the  impair- 
ment of  the  rights  of  navigation,  consequent 
upon  the  erection  of  such  dam.  such  a  tak- 
ing  as   requires   compensation    (Id.). 

90.  The  provision  of  Acts  1905,  p.  182, 
c.  109,  §  2.  that  the  real  estate,  bank 
furniture,  and  fixtures  of  a  bank  shall  not 
constitute  more  than  one-third  of  its  entire 
capital,  does  not  conflict  with  Const,  art. 
1,  §  21,  providing  for  just  compensation  for 
property  taken.  State  v.  Richcreek  [Ind.] 
77  N.  E.  1085.  Requiring  a  railway  com- 
pany to  meet  the  entire  cost  of  removing 
and    rebuilding    a   bridge   and    culvert,    made 


necessary  by  the  widening  and  deepening 
of  the  channel  of  a  creek  by  drainage  com- 
missioners under  the  Illinois  farm  drainage 
act  of  July  1,  1885,  is  not  a  taking  of  pri- 
vate property  for  public  use  that  requires 
compensation   (Chicago,  etc.,  R.  Co.  v.  People 

200    U.    S.    561,    50    Law.    Ed. ),    but    the 

expense  of  removing  the  soil  attendant  up- 
on the  widening  and  deepening  of  such  chan- 
nel could  not  be  imposed  upon  the  railway 
company  without  denying  that  due  process 
of  law  which  requires  compensation  for 
taking  private  property  for  public  use 
(Id.).  A  requirement  that  a  railroad  com- 
pany shall  construct  and  maintain  witliout 
compensation  all  necessary  safety  devices 
at  highway  crossings  laid  out  after  the  con- 
struction of  the  railroad  is  not  a  taking 
of  private  property  for  public  use  in  violation 
of  the  constitution.  State  v.  St.  Paul,  etc., 
R.   Co.    [Minn.]    108   N.    W.    261. 

91.  City  of  Meridian  v.  Farmers'  T-oan 
&   Trust   Co.    [C.    C.    A.]    143    F.    67. 

93.  Swift  &  Co.  v.  Newport  News  [Va.] 
52    S.    E.    821. 

93.  Under  Const,  art.  1,  §  6.  and  art.  4. 
§  58  (Va.  Code  1904,  pp.  209,  222),  pro- 
viding for  "just  compensation"  for  private 
property  taken  or  damaged  for  public  use.. 
Swift  &  Co.  V.  Newport  News  [Va.]  52  S.  E. 
821. 

94. 

95. 
145. 

96.  Section  30,  charter  of  Middletown 
(Laws  1902.  p.  1367),  providing  that  no  action 
shall  be  maintained  for  injuries  from  snow 
and  ice  on  a  sidewalk,  etc.,  unless  written 
notice  was  actually  given  the  common 
council  and  the  snow  or  ice  was  not  re- 
moved within  a  reasonable  time  thereafter, 
held  invalid.  MacMuUen  v.  Middletown,  98 
N.  Y.  S.  145. 

97.  Laws  1897,  p.  678.  c.  304  (Rev.  St. 
1898,  §  4222,  subd.  5),  does  not  deprive  any 
one  of  a  remedy  contrary  to  the  fourteenth 
amendment  or  Const,  art.  1,  §  9.  Hoffmann 
V.  Milwaukee  Elec.  R.  &  Light  Co.  [Wis.] 
106    N.    W.    808, 


See    5    C.    L.    645. 
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§  18.  Jury  triuh  preservedJ^ — The  right  of  trial  by  jury  as  it  existed  at 
common  law°^  has  been  almost  universally  preserved/  but  some  constitutions  dis- 
pense with  unanimity/  and  in  some  states  juries  may  be  dispensed  with  in  certain 
cases.^  The  provisions  of  the  Federal  constitution  relative  to  trial  of  criminal 
charges  by  jury  apply  only  to  the  Federal  courts  and  laws  enacted  by  congress.* 

§  19.  ReguLation  of  criminal  procedure;  rights  secured  to  persons  accused 
of  crime.^ — Under  American  constitutions,  persons  accused  of  crime  are  entitled 
to  a  speedy  and  public  trial/  to  be  informed  of  the  nature  of  the  accusation  against 
them/  to  confront  the  witnesses  against  them/  to  have  compulsory  process  for  the 


98.  See  5  C.  L.  646.  This  subject  is  more 
fully  treated   in    the   topic  Jury,   6  C.  L.    316. 

99.  The  right  of  trial  by  jury  which  is 
preserved  inviolate  is  that  which  existed 
prior  to  the  adoption  of  the  constitution 
(Meriden  Sav.  Bank  v.  McCormack  [Conn.] 
64  A.  338),  and  does  not  apply  to  issues  of 
fact  in  equity,  since  they  were  determined 
by  the  court  long'  before  such  adoption 
(Id.).  The  issues  in  a  case  bein^  purely 
equitable,  it  is  properly  tried  without  a 
jury  under  Rev.  Codes  1899,  §  5630.  Blake- 
more  V.  Cooper  [N.  D.]  106  N.  W.  566.  Acts 
1905  (29th  Leg-),  p.  372,  c.  153.  authorizing 
the  injunction  of  the  habitual  use  of  premises 
for  gambling  purposes,  does  not  violate  the 
right  of  trial  by  jury.  Ex  parte  Allison 
[Tex.]  14  Tex.  Ct.  Rep.  687,  90  S.  W.  870, 
afg.  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  409, 
90  S.  T\^.  492.  A  person  charged  with  viola- 
tion of  an  injunction  under  the  prohibitory 
liquor  law  is  not  entitled  to  a  jury  trial, 
as  guaranteed  in  §  10,  Bill  of  Rights.  State 
V.    Thomas    [Kan.]    86    P.    499. 

1.  If  the  right  of  trial  by  jury  in  pro- 
ceedings to  condemn  lands  is  guaranteed 
by  the  constitution,  it  is  protected  by  the 
Creedmore  charter  (Priv.  Acts  1905,  p.  1006, 
c.  398,  §  17),  authorizing  an  appeal  from 
the  award  of  damages  to  the  superior  court, 
where  all  issues  of  fact  are  triable  by  jury. 
State  V.  Jones,  139  N.  C.  613,  52  S.  R.  240. 
Act  Apr.  23,  1903  (P.  L.  274),  relating  to  the 
care  of  dependent  and  incorrigible  children, 
does  not  deny  the  right  of  trial  by  jury  to 
a  child,  for  there  is  no  trial  for  crime  under 
the  act,  which  operates  only  w^hen  there  is 
no  trial  and  whose  object  is  to  prevent  a  trial. 
Commonwealth  v.  Fisher,  213  Pa.  48,  62  A. 
198,    afg.    27    Pa.    Super.    Ct.    175. 

2.  After  the  amendment  of  Const,  art.  2, 
§  28,  adopted  Nov.  8,  1900,  authorizing  a 
verdict  by  nine  jurors,  a  verdict  by  that 
number,  signed  only  by  the  foreman,  was 
good.  Kelly-Goodfellow  Shoe  Co.  v.  Gaily, 
114    Mo.    App.    222,    89    S.^W.    889. 

3.  The  reason  why  jury  trials  may  be  dis- 
pensed with  before  justices  of  the  peace  in 
Mississippi  is  because  §  27  of  the  constitution 
so  provides.  Telheard  v.  Bay  St.  Louis 
[Miss.]  40  So.  326.  The  constitution  of 
Georgia  does  not  guaranty  trial  by  jury 
for  the  violation  of  a  valid  municipal  ordi- 
nance (Pearson  v.  Wimbish,  124  Ga.  701, 
52  S.  E.  751),  but  he  may  be  summarily  tried 
and  convicted,  without  a  jury,  in  a  police 
court  having  jurisdiction  to  try  petty  of- 
fenders against  the  peace,  good  order  and 
security  of  the  municipality  (Id.).  L'pon  a 
review  of  the  conditions  prevailing  in  Rhode 
Island,   held    that    Gen.   Laws    1896,    c.    251,    § 


11,  authorizing  the  supreme  court  to  direct 
judgment  without  any  further  trial  by  jury, 
is  not  unconstitutional.  Gunn  v.  Union  R 
Co.  [R.  L]  62  A.  118.  Const,  art.  4,  §  10. 
authorizing  the  general  assembly  to  exercise 
the  powers  heretofore  exercised,  and  art.  14, 
§  3.  providing  that  the  supreme  court  shall 
have  the  same  jurisdiction  as  the  former 
supreme  judicial  court,  authorize  the  enact- 
ment of  a  law  empowering  the  appellate 
court  to  direct  judgment  without  further  jury 
trial,  in  accordance  with  the  former  pro- 
cedure. McDowell  V.  Lindsay,  213  Pa.  591. 
63   A.    130. 

4.  Const.  U.  S.  art.  3,  §  2.  Spurgeon  v. 
Rhodes  [Ind.]  78  N.  E.  228;  Ex  parte  Brown, 
140  F.  461.  A  trial  by  jury  in  suits  at  com- 
mon law,  in  the  state  courts,  is  not  a  privi- 
lege or  immunity  belonging  to  a  person  as 
a  citizen  of  the  United  States  and  protect- 
ed by  the  fourteenth  amendment.  Gunn  v. 
Union  R.  Co.  [R.  I.]  62  A.  118.  A  judgment 
founded  upon  a  state  statute  is  not  wanting 
in  due  process  of  law  under  the  Federal 
constitution,  because  the  statute  does  not 
provide  for  or  permit  a  trial  bv  jurv.  Mar- 
vin V.  Trout,   199   U.   S.   212,   50  Law. "Ed . 

5.  See   5    C.   L.    646. 

6.  Where  a  party  accused  of  crime  was 
subjected  to  only  such  delay,  in  habeas 
corpus  proceedings,  as  was  necessary  by 
reason  of  an  appeal  by  the  state,  authorized 
by  Code  1896,  §  4314,  his  constitutional  right 
(Const.  §  14)  to  have  justice  "administered 
without  sale,  denial  or  delay"  was  not  in- 
fringed. State  V.  Towery,  143  Ala.  48,  39 
So.   309. 

7.  An  indictment  for  perjury  alleged  to 
have  been  committed  before  the  grand  jury, 
and  which  does  not  specify  the  subject- 
matter  of  the  investigation  then  being  made, 
violates  Const,  art.  10,  guarantying  the  right 
to  demand  the  cause  and  nature  of  the  ac- 
cusation made.  State  v.  Webber  [Vt.]  62 
A.  1018.  Const.  §  26,  giving  the  accused  in 
all  criminal  prosecutions  the  right  to  de- 
mand the  nature  of  the  accusation,  applies  to 
all  prosecutions  before  inferior  courts.  Tel- 
heard V.  Bay  St.  Louis  [Miss.]  40  So.  326. 
An  affidavit  which  alleges  that  accused,  on 
or  about  a  certain  date,  violated  an  ordi- 
nance designated  by  number  and  section 
within  the  limits  of  a  city,  is  insufficient  to 
inform  the  accused  of  the  nature  of  the 
charge  against  him  (Id.),  but  it  is  not 
contemplated  that  a  petty  offender,  who  may 
be  tried  summarily  without  a  jury,  shall  be 
furnished  with  a  formal  accusation  or  writ- 
ten statement  of  the  charge  (Pearson  v. 
Wimbish,  124  Ga.  701.  52  S.  E.  751),  and  It 
is  enough  if  he  be  given  timely  information 
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attendance  of  witnesses  in  their  favor,®  are  protected  from  giving  evidence  against 
themselves/^  from  ex  post  facto  laws/^  from  being  placed  twice  in  jeopardy  for 
the  same  offense/^  and  from  cruel  oi*  unusual  punishment.^*  The  provisions  of 
the  Federal  constitution  relative  to  the  rights  of  persons  accused  of  crime  apply 


of  the  nature  of  the  charge  and  be  afforded 
full     opportunity     to     present     his     defense 

(Id.). 

8.  Persons  jointly  charged  with  crime 
cannot,  by  demanding  separate  trials,  de- 
prive the  state  of  the  right  to  introduce 
competent  evidence  to  prove  the  guilt  of 
the  one  on  trial,  because  sucli  evidence  also 
tends  to  show  the  guilt  of  the  other,  he 
not  being  present  at  the  trial.  Krens  v. 
State   [Neb.]    106  N.  W.   27. 

9.  Laws  1903,  c.  5132,  p.  71,  prescribing 
certain  requisites  in  applications  by  the 
accused  for  the  procurement  of  witnesses 
at  the  expense  of  the  county,  does  not  vio- 
late Const.  1885,  Dec.  of  Rights,  §§  11,  14. 
Pittman  v.  State   [Fla.]   41  So.   385. 

10.  The  privilege  against  self-incrimina- 
tion afforded  by  U.  S.  Const,  amd.  5,  is 
purely  personal  to  the  witness,  and  he  can- 
rot  claim  the  privilege  of  another  person, 
or  of  a  corporation  of  which  he  is  an  ofRcer 
or  employe.     Hale  v.  Henkel,  201  U.  S.  43,  50 

Law.  Ed. ;     McAlister  v.  Henkel,  201  U.  S. 

90,  50  Law.  Ed. .     It  is  not  declared  that 

a  witness  may  not  be  compelled  to  testify 
to  facts  which  may  impair  his  reputation  for 
probity,  or  even  tend  to  disgrace  him,  but 
the  line  is  drawn  at  testimony  that  ma.v 
expose  him  to  prosecution.     Hale  v.  Henkel, 

201  U.  S.   43,   50  Law.   Ed. .     Hence  if  the 

testimony  relates  to  criminal  acts  barred  by 
limitation,  or  for  which  he  has  been  par- 
doned or  guaranteed  an  immunity,  the  con- 
stitutional guaranty  does  not  apply.  Id. 
The  rule  in  Ohio  that  a  witness,  refusing 
to  answer  on  the  ground  that  the  disclosure 
will  incriminate  him,  is  himself  the  sole 
judge  as  to  whether  such  is  the  fact,  is 
subject  only  to  the  further  rule  that  the 
party  aggrieved  may  prove,  if  he  can,  in 
an  action  for  damages,  that  the  reason  given 
was  false  and  the  refusal  to  testify  willful. 
In  re  Avery  C.  Lowe,  3  Ohio  N.  P.  [N.  S.] 
641.  The  compulsion  does  not  arise  until 
the  party  has  been  summoned  and  sworn, 
and  his  rights  are  not  infringed  on  his  being 
required  to  appear  before  the  grand  jury 
by  subpoena  and  be  sworn  (People  v.  Hum- 
mel, 96  N.  Y.  S.  878),  nor  can  he  claim  his 
constitutional  privilege  until  he  is  sworn, 
so  that  his  claim  shall  be  made  under  the 
sanction   of  an   oath    (Id.). 

Immunity  from  prosecution:  The  right  of 
a  witness  to  claim  his  privilege  may  be  taken 
away  by  immunity  from  prosecution  guar- 
anteed   to    him.     Nelson    v.    U.    S.,    201    U.    S. 

92,   50  Law.  Ed. .      The  right  of  a  witness 

to  claim  such  privilege,  under  Const.  U.  S. 
amd  5,  is  taken  away  by  the  proviso  to  Act 
Feb  25.  1903  (32  Stat,  at  L.  904,  c.  775,  U.  S. 
Comp.  Stat.  Supp.  1905,  p.  602),  that  no  one 
shall  be  prosecuted  on  account  of  any  trans- 
action etc..  testified  to  in  proceedings  under 
anti-trust  laws.  Id.;  Hale  v.  Henkel, 
U     S.    43,    50    Law.    Ed. .      And    such 


the 
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guaranty  is  sufficient  to  satisfy  the  fifth 
amendment,  even  though  it  may  afford  no 
immunity     from    prosecution     in    the     state 


courts  for  the  offense  disclosed.  Id.  The 
examination  of  witnesses  before  a  grand 
jury  concerning  an  alleged  violation  of  the 
anti-trust  act  of  July  2,  1890  (26  Stat,  at 
L.  209,  c.  647,  U.  S.  Comp.  Stat.  1901,  p. 
3200),  is  a  proceeding  within  the  proviso 
of  Act  Feb.  25,  1903  (32  Stat,  at  L.  854-904, 
c.  755,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  602), 
that  no  person  shall  be  prosecuted  for  any 
transaction  as  to  wliich  he  may  testify,  etc. 
Hale  V.  Henkel,  201  U.  S.  43,  50  Law.  Ed. . 

Waiver  of  pri-^-ilege:  When  a  witness  vol- 
untarily takes  the  stand  in  his  own  behalf, 
he  waives  his  constitutional  privilege  in 
so  far  as  concerns  all  matters  legal  and 
pertinent  to  the  case  before  the  court.  Mil- 
ler  V.   State    [Ala.]    40   So.   342. 

11.  Laws  altering  the  legal  rules  of  evi- 
dence and  receiving  less  or  different  testi- 
mony to  convict  than  required  at  the  time 
of  the  commission  of  the  offense,  are  ex 
post  facto.  Goode  v.  State  [Fla.]  39  So.  461. 
Where  the  license  of  a  physician  is  revoked 
for  violation  of  the  medical  practice  act, 
based  upon  causes  arising  subsequent  to  the 
act  and  not  for*  the  violation  of  regulations 
made  by  the  board,  it  cannot  be  claimed 
that  he  was  convicted  under  an  ex  post 
facto  law.  Czarra  v.  Medical  Sup'rs,  25  App. 
D.    C.    443. 

13.  This  guaranty  applies  only  to  criminal 
prosecutions.  State  v.  Shevlin-Carpenter  Co. 
[Minn.]  108  N.  W.  935.  Gen.  Laws  1895,  c. 
163,  p.  349,  subjecting  certain  trespassers 
on  state  lands  to  both  criminal  prosecu- 
tion and  double  or  treble  civil  damages, 
does  not  put  them  t"mce  in  jeopardy.  Id. 
Where  a  decision  of  the  board  of  medical 
examiners  of  the  District  of  Columbia  re- 
voking a  license  was  reversed  by  the  court, 
because  of  insufficient  complaint,  a  new  and 
effective  complaint  could  be  filed  based  on 
the  same  acts,  v^^itliout  placing  him  twice 
in  jeopardy,  as  the  first  conviction  was  not 
final.  Czarra  v.  Medical.  Sup'rs,  25  App. 
D.   C.    443. 

13.  Act  Feb.  23,  1903  (Act  1903,  p.  64), 
punishing  a  person  convicted  twice  for  of- 
fenses against  the  liquor  law,  with  for- 
feiture of  his  license  and  debarment  from 
engaging  in  the  liquor  business  for  two 
j^ears,  does  not  impose  cruel  or  unusual 
punishment.  Borck  v.  State  [Ala.]  39  So. 
580.  Pen.  Code  §  246,  inflicting  the  death 
penalty  upon  any  life  convict  who  with 
malice  aforethought  commits  an  assault  on 
another  with  a  deadly  weapon,  etc.,  does  not 
inflict  cruel  and  unusual  punishment.  Ex 
parte  Finley  [Cal.  App.]  81  P.  1041.  It  is  not 
so  much  the  extent  as  the  nature  of  the 
punishm.ent  that  makes  it  cruel  and  unusual. 
Raymond  v.  U.  S.,  25  App.  D.  C.  555.  To  be 
given  the  full  extent  of  the  law  in  any 
particular  case  may  be  an  act  of  severity, 
but  it  is  not  siich  punishment  as  is  prohibit- 
ed by  the  fundamental  law.  Id.  A  sentence 
for  5  years  with  hard  labor  for  criminal 
libel,  the  maximum  penalty  prescribed  by 
D.    C.    Code,    §    815,    31    Stat,    at    L.    1323.    c. 
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only  to  the  Federal  courts  and  laws  enacted  by  congress.^*  The  statute  permitting 
amendments  of  indictments,  when  the  name  of  the  person  injured  is  misstated, 
if  the  court  considers  that  the  defendant  cannot  be  prejudiced  thereby,  does  not 
violate  the  provision  that  no  one  shall  be  held  to  answer  for  any  crime  except  on 
the  presentment  or  indictment  of  a  grand  jury.^^ 

§  20.  Searches  and  seizures.^^ — Unreasonable  searches  and  seizures  are  pro- 
hibited." 

§  21.  Suffrage  and  elections}^ — The  right  of  suffrage  arises  and  exists  under 
the  constitution  and  laws  of  the  several  states/^  and  was  not  conferred  by  the  four- 
teenth amendment. 2<>  The  legislature  can  pass  laws  for  the  preservation  of  the 
purity  of  elections,=^^  and  it  is  its  duty  to  make  reasonable  regulations  to  insure 
free  and  equal  elections,  to  guard  against  fraud,  undue  influence,  or  oppression,  and 
preserve  the  equal  rights  of  all.^^  The  constitutional  provision  that  the  general 
assembly  shall  provide  by  law  the  mode  of  contesting  elections,  in  cases  not  specially 
provided  for,  has  no  application  to  elections  for  nominations  but  only  to  elections 
for  office,^^  but,  in  the  absence  of  constitutional  restrictions,  the  legislature  can 
pass  laws  regulating  primary  elections,^  and  can  pass  laws  regulating  the  primaries 
of  the  numerically  stronger  parties  only  and  excluding  the  smaller  parties  from 
its  provisions.^^ 

§  22.     Frame  and  organization  of  government,  courts,  officers.^^ — Assistant 


state    [Fla.]  41  So. 
Law,    616,    62 


854,  Is  not  a  cruel  and  unusual  punishment. 
Id. 

14.  Const.  U.  S.  art.  3,  §  2;  Amdts.  5, 
6.  Spurg-eon  v.  Rhodes  [Ind.]  78  N.  E.  228. 
The  sixth  amendment  to  Const.  U.  S.  has 
no  application  to  the  powers  exercised  by 
the  state,  but  only  to  those  of  the  Federal 
g-overnment.  Pittman 
385. 

15.  State   V.   Tolla,   72   N.   J 
A.    675. 

16.  See    5   C.    L..    647. 

17.  The  protection  ag-atnst  unreasonable 
searches  and  seizures,  g'uaranteed  by  Const. 
U.  S.  Amd.  4,  cannot  ordinarily  be  claimed  to 
justify  a  refusal  by  an  officer  of  a  corpora- 
tion to  produce  its  books  and  papers  in 
obedience  to  a  subpoena  duces  tecum,  in  an 
investigation  by  a  g-rand  jury  of  an  alleged 
violation  of  the  anti-trust  act  of  July  2, 
1890,  by  such  corporation  (Hale  v.  Henkel, 
201  U.  S.  43,  50  Law.  Ed. ),  but  a  cor- 
poration charged  with  a  violation  of  that 
act  is  entitled  to  Immunity  from  such  an  un- 
reasonable search  and  seizure  as  the  com- 
pulsory production  of  all  understandings 
or  correspondence  with  six  other  companies, 
together  with  all  reports,  accounts,  and 
correspondence,  from  the  date  of  its  organi- 
zation, from  more  than  a  dozen  different 
companies  in  seven  different  states  (Id.). 
Acts  1901,  p.  109,  c.  71,  authorizing  an  order 
for  the  inspection  by  the  county  assessor  of 
a  person's  books  to  determine  whether  all 
property  has  been  returned  for  taxation, 
does  not  violate  the  constitutional  g-uaranty 
against  unreasonable  search.  Washing-ton 
Nat.  Bank  v.  Daily  [Ind.]   77  N.  E.  53. 

18.  See   5   C.  L.   647.     See,   also,   the  topic 
Elections,  5  C.  L.  1065. 

19,  20.     State  V.  Webber  [Minn.]   105  N.  W. 
490. 

21.     Const,  art.   3,    §   42,   providing-  for  the 
7    Curr.    Law — 47. 


passage  of  such  laws,  does  not  confer  leg- 
islative power,  but  is  a  mandate  to  execute 
a  power  existing-  independently  thereof. 
Kenneweg  v.  Allegany  County  Com'rs,  102 
Md.   119,   62  A.   249. 

23.  Bill  of  Rights,  §  18.  People  v.  Chicago 
Election  Com'rs  [111.]  77  N.  E.  321.  Laws 
1905,  p.  47,  c.  2  (local  option  law),  does  not 
violate  Organic  Act,  art.  2,  §  3,  providing-  for 
free  and  equal  elections,  since  no  qualified 
voter  is  prevented  from  freely  voting  to 
adopt  or  reject  the  local  option  law,  or  de- 
prived of  having  his  vote  counted.  State  v. 
Richardson   [Or.]  85  P.  225. 

23.  Hester  v.  Bourland  [Ark.]  95  S.  W. 
992. 

24.  Kenneweg  v.  Allegany  County  Com'rs, 
102  Md.  119,  62  A.  249.  Laws  1905,  p.  211. 
regulating  primary  elections,  is  within  Bill 
of  Rights,  §  18,  providing  that  elections  shall 
be  free  and  equal  (People  v.  Chicago  ?:iec- 
tion  Com'rs  [111.]  77  N.  E.  321),  but  primary 
election  law,  §  58  (Laws  1905,  p.  231),  pro- 
viding that  no  more  than  one  candidate  for 
senator  and  one  for  representative  of  the 
same  political  party  shall  be  nominated 
from  the  same  county  in  a  district,  adds  a 
ne-w  qualification  and  restriction  on  can- 
didates and  conflicts  with  Const,  art.  4,  §  3, 
fixing  the  eligibility  of  senators  and  repre- 
sentatives  (Id.). 

25.  Kenneweg  v.  Allegany  County  Com'rs, 
102  Md.  119,  62  A.  249.  And  the  special  pro- 
visions relative  to  primary  elections  in  Cook 
county,  contained  in  the  primary  election 
law  (Laws  1905,  p.  211),  are  invalid  as  an 
interference  with  the  equality  of  rights  and 
freedom  of  voters  in  the  different  counties. 
People  v.  Chicago  Election  Com'rs  [111. J  77 
N.  E.  321. 

26.  See  5  C.  L.  647.  See,  also,  such  topics 
as  Courts,  5  C.  L.  870;  Officers  and  Public  Em- 
ployes, 6  C.  L.  841. 
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prosecuting  attorneys  are  not  officers  in  the  sense  in  which  the  word  is  used  in  the 
state  constitution,  but  are  persons  authoritatively  appointed  to  assist  an  officer  in 
an  office  provided  by  law.^^  In  Pennsylvania,  the  members  of  the  boards  for  the 
assessment  and  revision  of  taxes  are  not  county  officers  within  the  meaning  of  the 
constitution  requiring  their  election  at  the  general  elections,^^  hence,  the  legislature 
may  provide  for  their  appointment.^^  The  legislature  cannot  vary  the  qualifica- 
tions for  holding  public  office  as  defined  in  the  constitution.^" 

The  right  to  local  self  governm^nt^^  is  guarantied  in  terms  in  some  constitu- 
tions,^^  and  by  implication  in  others,^^  but  the  legislature  creates  the  subjects  of 
local  legislation  and  defines  the  powers  and  duties  of  the  local  legislatures  in  re- 
lation thereto,^*  and  tlie  reserved  power  of  the  legislature  to  modify  or  take  away 
these  delegated  powers  and  duties,  in  whole  or  in  part,  is  established  by  abundant 
authority.''®  All  power  committed  to  a  city  or  borough,  usually  in  the  first  in- 
stance, is  confined  to  its  owTi  limits,^^  and  Avithout  some  special  provision  it  doe^ 
not  possess  any  control  or  right  over  lands  lying  within  any  other  municipality." 


S57.     state   v.   Taylor,    3   Ohio   N.   P.    (N.   S.) 

505. 

28.  Const,  art.  14,  S  2.  Commonwealth  v. 
Collier,   213  Pa.   138,  62   A.   567. 

^9.     Act  Mar.  24,   1905    (P.  L.  47),  for  their 
appointment  by  the  courts  of  common  pleas  I 
in  certain  counties,  is  valid.     Commonwealth 
V.  Collier,   213   Pa.   138,   62   A.   567. 

30.  Acts  1904,  p.  870.  c.  580,  for  holding 
primary  elections,  in  requiring-  candidates 
to  pay  a  fee  to  be  used  in  defraying  the 
expenses  of  the  election,  does  not  add  a 
property  qualification  for  holding  public  of- 
fice not  contained  in  the  constitution.  Ken- 
neweg  v.  Allegany  County  Com'rs,  102  Md. 
119,  62  A.  249. 

31.  See  5  C.  L.  647. 

33.  Laws  1905,  p.  2059,  c.  729,  taxing  mort- 
gages, does  not  violate  the  principle  of  home 
rule  embodied  in  Const,  art.  10,  §  2,  by  with- 
drawing rights  and  power  from  local  as- 
sessors. People  V.  Ronner,  95  N.  Y.  S.  518. 
Laws  1905,  cc.  629-631,  pp.  1533,  1548,  1550. 
committing  the  control  of  streets  in  New 
York  City  and  the  power  to  grant  street 
railway  franchises  therein  to  the  board  of 
estimate  and  apportionment  and  taking  such 
power  from  the  board  of  aldermen,  does 
not  violate  the  home  rule  provision  of  Const, 
art  10,  §  2  (Wilcox  v.  McClellan,  47  Misc.  465, 
95  N.  Y.  S.  941);  nor  does  it  constitute  a  leg- 
islative appointment  to  office,  in  violation  of 
Const,  art.  10,  §  2,  providing  for  the  election 
of  city  officers,  when  construed  with  Const, 
art.  S,  §  1,  authorizing  the  legislature  to 
enact  special  laws  for  municipalities  (Wilcox 
v.  McClellan.  110  App.  Div.  378,  97  N.  Y.  S. 
311);  nor  does  it  conflict  with  Const,  art. 
3,  §  18,  authorizing  the  legislature  to  pass 
general  laws  for  the  construction  and  opera- 
tion of  street  railroads  with  consent  of  the 
local  authorities,  as  the  legislature  can  pre- 
scribe what  authorities  may  consent  (Id.); 
nor  does  it  violate  Const,  art.  3,  §§  26,  27, 
providing  for  devolving  the  powers-  and 
duties  of  boards  of  supervisors  upon  boards 
of  aldermen,  where  a  city  includes  an  entire 
county,  and  for  conferring  upon  boards  of 
supervisors  powers  of  local  legislation  (Wil- 
cox V.  McClellan,  47  Misc.  465.  95  N.  Y.  S. 
941)-  nor  are  the  statutes  void  under  Const, 
art    '3,   §§   26,   27,  authorizing  transfer   of  the 


powers  of  the  supervisors  in  the  counties 
comprising  Greater  New  York  to  the  "mu- 
nicipal assembly,  common  council,  board  of 
aldermen  or  legislative  body  of  the  city," 
etc.,  for  the  supervisors  of  New  York  county 
never  had  control  of  the  streets  in  the  city 
and  their  consent  was  not  required  (Wilcox 
V.  McClellan,  47  Misc.  465,  95  N.  Y.  S.  941;  Id. 
110  App.  Div.   378,   97  N.  Y.  S.  311). 

33.  Laws  1900-01,  p.  110,  c.  804,  authoriz- 
ing the  governor  to  appoint  police  com- 
missioners for  the  city  of  Ne-wport,  and  § 
9.  declaring  that  the  annual  salary  of  each 
commissioner  shall  be  payable  monthly,  do 
not  infringe  the  riglit  of  local  self-govern- 
ment. Horton  v.  City  Council  [R.  I.]  61 
A.  759.  It  has  been  declared  in  Michigan 
that  the  municipal  corporations  of  tlie  state 
are  required  to  be  organized  in  sucli  a  way 
as  to  preserve  to  the  inhabitants  full  means 
of  local  self-government.  Attorney  General 
v.  Loomis  [Mich.]  12  Det.  Leg.  N.  553,  105 
N.  W.  4.  Loc.  Acts  1905,  p.  1071,  No.  627, 
for  the  annexation  of  territory  to  Detroit 
City,  did  not  deprive  the  people  of  the  ter- 
ritory of  their  right  of  focal  self-govern- 
ment in  village  and  school  matters  (At- 
torney-General V.  Springwells  Tp.  [Mich.] 
13  Det.  Leg.  N.  30,  107  N.  W.  87),  and  the 
exercise  of  the  judicial  power  is  one  means 
of  government  (Id.).  Acts  1905,  No.  70. 
for  the  appointment  of  an  associate  judge  of 
a  municipal  court,  to  act  in  case  of  vacancy 
or  in  case  of  inability  of  the  judge,  and 
making  him  ex  officio  a  justice,  cannot  be 
sustained  as  a  provision  for  the  appoint- 
ment of  a  justice.  Attorney  General  v. 
Loomis  [Mich.]  12  Det.  Leg.  N.  553.  105 
N.  W.  4.  Const,  art.  15,  §  3,  conferring  super- 
vision of  public  health  matters  upon  the  state 
board,  subject  to  legislative  control,  has  no 
application,  when  it  is  shown  that  the  board 
declines  to  interfere  with  a  municipal  ordi- 
nance.    Logan   V.   Childs    [Fla.]    41   So.   197. 

34,  3.5.  Wilcox  v.  McClellan,  47  Misc.  465, 
95  N.  Y.  S.  941. 

36.  City  of  Allentown  v.  Wagner,  27  Pa. 
Super.   Ct.  485.  • 

37.  -Act  Mar.  30,  190^,  P.  L.  115,  amending 
Act  May  23,  1889,  P.  L.  277,  authorizing  a 
third-class  city  to  take  land  in  an  adjacent 
township   for  a   hospital   for   contagious  dis- 
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Courts^^  and  their  jurisdictiou  aa-e  generally  placed  beyond  control  of  the  legis- 
lature,^" except  to  a  limited  extent/**  but  the  legislature  of  Ohio  is  expressly  em- 
powered to  detine  the  jurisdiction  of  the  courts.*^  The  legislature  cannot  enlarge 
the  scope  of  the  original  jurisdiction  of  the  supreme  court,  either  directly  by  au- 
thorizing the  primary  consideration  of  cases  not  specified  in  the  constitution,  or 
indirectly  by  including  them  within  its  review  power  on  appeal/^  nor  can  its  ap- 
pellate jurisdiction,  conferred  by  the  constitution,  be  enlarged  or  divested  by  the 
legislature,-*^  but  the  legislature  c^n  enlarge  the  powers  of  courts  of  equity  to  grant 
injunctions,  the  effect  of  which  is  to  restrain  the  commission  of  a  crime.** 

Creation  of  offices.*^ — When  there  is  no  inhibition  in  the  constitution  as  to 
the  creation  of  offices,  the  legislature  can  create  theni.**^ 

§  23.  Taxation  and  fiscal  affavrs.*'^ — The  right  to  tax  is  not  granted  by  the 
constitution,  but  of  necessity  underlies  it.  While  it  may  be  regulated  and  limited 
by  the  fundamental  law,  it  exists  independently  of  it  and  as  a  necessary  attribute 
of  ■'rovereignty  ;*^  and  the  power  of  the  state  in  its  sovereign  capacity  to  impose 
taxes  is  unJimited  in  extent,  so  far  as  no  constitutional  guaranty  is  infringed  upon.*'' 


eases,  etc.,  is  a  proper  exercise  of  legis- 
lative power.  City  of  Allentown  v.  Wagner, 
27   Pa.   Super.   Ct.    485. 

38.  See   5   C.  L.    647. 

39.  Acts  1905,  p.  782,  attempting  to  vest 
in  chancery  courts  jurisdiction  to  hear  and 
determine  contested  elections  for  nomina- 
tions, violates  Const,  art.  7,  §  1,  making  the 
jurisdiction  of  such  courts  consist  of  mat- 
ters of  purely  equitable  cognizanc?.  Hester 
v.  Bourland  [Ark.]  95  S.  W.  992.  Acts  1905, 
No.  70,  amending  a  city  charter  end  estab- 
lishing a  court  whose  jurisdiction  ia  not 
limited  by  the  boundaries  of  the  city,  can- 
not be  sustained  as  an  establishment 
of  a  municipal  court,  though  such 
name  is  given  it  in  the  act.  Attorney  Gen- 
eral V.  Loomis  [Mich.]  12  Det.  I-eg.  N.  553, 
105  N.  W    4. 

40.  The  municipal  court  of  New  York  City 
being  in  effect  a  district  court,  municipal 
court  act,  Laws  1902,  p.  1494,  c.  580,  §  12 
(7),  amd.  by  Laws  1904,  p.  1429  c.  598,  pro- 
viding for  the  justices  holding  court  in  dis- 
tricts other  than  where  elected,  is  authorized 
by  Const,  art.  6,*  §  17,  permitting  the  elec- 
tion of  district  court  justices  in  cities  as  may 
be  prescribed  by  law.  Sakolski  v.  Schenkel, 
98  N.  Y.  S.  190.  In  view  of  Const.  1875,  art. 
5,  §  6;  Const.  1901.  §  148,  and  the  history  of 
the  provisions  of  Const.  1819,  art.  5.  §§  1.  6, 
8;  Const.  1861,  art.  5,  §§  1,  5,  7;  Consts.  1865, 
1868,  art.  6,  §  1;  Acts  1894-95,  p.  881,  confer- 
ring chancery  jurisdiction  on  the  circuit  court 
of  Jefferson  county,  is  not  unconstitutional. 
Ensley  Development  Co.  v.  Powell  [Ala.] 
40  So.  137.  Laws  1892,  p.  1207,  c.  651,  §  9, 
which  provides  for  payment  to  the  state 
treasurer  of  sums  of  money  paid  into  court 
and  remaining  in  the  county  treasurer's  hands 
for  20  years,  is  not  invalid  as  devesting  the 
courts  of  their  general  jurisdiction.  People 
V.  Keenan,  110  App.  Div.  537,  97  N.  Y.  S. 
77.  Act  Apr.  23,  1903  (P.  L.  274),  defining 
the  powers  of  courts  of  quarter  sessions 
in  respect  to  incorrigible  children,  is  not 
unconstitvitional  as  creating  a  new  court, 
but  confers  additional  powers  on  a  court 
recognized  by  the  constitution  but  whose 
jurisdiction    is    not    defined.     Commonwealth 


V.  Fisher,  213  Pa.  48,  6/".  A.  198.  afg.  27  Pa. 
Super.  Ct.  175.  Const,  art.  6,  §  18,  prescribing 
the  jurisdiction  of  justices  of  the  peace,  does 
not  proiiibit  the  legislature  from  giving 
the  jurisdiction  of  justices  to  municipal 
courts  (Attorney  General  v.  Loomis  [Mich.] 
12  Det.  Leg.  N.  553,  105  N.  W.  4),  and 
Const,  art.  6,  §  19,  providing  that  judges  and 
justices  shall  be  conservators  of  the  peace, 
does  not  prevent  the  legislature  from  mak- 
ing other  officers  conservators  of  the  peace 
(Id.). 

41.  Incorporated  Village  of  Fairview  v. 
Giffee    [Ohio]    76  N.   E.   865. 

42.  In    re  Burnett    [Kan.]    85   P.    575. 

43.  Kirby's  Dig.  §  6217,  authorizing  the 
circuit  judge,  on  motion  for  a  new  trial, 
in  certain  cases,  to  indicate  that  he  deems  the 
verdict  excessive,  and  providing  for  a  set- 
ting a.side  of  the  verdict  if  the  losing  party 
offers  to  file  a  release  of  errors  and  the 
prevailing  party  refuses  to  remit  the  excess, 
is  binding  both  on  the  circuit  and  supreme 
courts,  and  is  an  unconstitutional  limitation 
of  the  latter's  appellate  jurisdiction  under 
Const,  art.  7,  §  4.  St.  Louis,  etc.,  R.  Co.  v. 
Mathis  [Ark.]   91  S.  W.  763. 

44.  Gen.  Laws  (29th  Leg.),  p.  372,  c.  153, 
sustained.  Ex  parte  Allison  [Tex.]  14  Tex. 
Ct.  Rep.  687,  90  S.  W.  870,  afg.  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  409.   90  S.  W.  492. 

45.  See  5  C.  L.   648. 

46.  State  v.  Bryan   [Fla.]    39  So.   929. 

47.  See  5  C.  L.  648.  See,  also,  the  topic 
Taxes,   6  C.  L.   1602. 

48.  People  v.  Reardon  [N.  T.]  77  N.  E. 
970. 

49.  People  v.  Ronner  [N.  Y.]  77  N,  E.  1061, 
The  Georgia  scheme  of  taxation  su^'ai-nd 
as  constitutional.  Georgia  R.  &  Bankins:  Co. 
V.  Wright.  124  Ga.  596,  53  S.  E.  251.  When 
the  different  acts  relating  to  the  method  of 
collecting  state,  county,  and  municipal  taxes 
upon  the  property  of  railroad  companips  are 
construed  together,  they  are  exhaustive  as 
to  the  collection  of  such  taxes,  and  do  not 
violate  the  constitutional  injunction  that  nil 
taxes  "shall  be  levied  and  collected  under 
general  laws."  Georgia  R.  &  Banking  Co. 
V.  Wright  [Ga.]  54  S.  E.  52.     Gen.  Laws  1905, 
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In  Wasliingion,  the  constitutional  provision  that  the  legislature  may  not  impose 
taxes  oji  municipal  corporatious  for  municipal  purposes,  but  may  vest  in  the 
corporate  authorities  the  power  to  assess  taxes  for  such  purposes/"  relates  only  to 
the  imposition  of  taxes  for  ordinary  corporate  affairs  incidental  to  the  existence  of 
the  corporation,"  and  hence  is  not  impaired  by  an  act  requiring  the  corporation 
to  submit  to  vote  of  the  people  a  proposed  amendment  to  its  charter,  though  that 
would  occasion  expense  to  the  corporation.^^ 

Equality  and  uniformity.^^ — The  fourteenth  amraadment  to  the  Federal  coasti- 
tution  does  not  require  equality  in  the  levying  of  taxes  by  the  state,^*  nor  was  it  de- 
signed to  prevent  a  state  from  changing  its  system  of  taxation  in  all  proper  aad 
reasonable  ways.^^  How  a  state  shall  levy  its  taxation  is  a  matter  solely  for  its 
legislature,  subject  to  such  restraints  as  the  state  couatitution"  throws  around  legis- 
lative action.^®  The  limitation  upon  the  taxing  power  as  to  equality  and  uni- 
formity has  its  foundation  in  state  constitutions."  It  has  reference  to  uniformity 
of  burden  and  not  necessarily  to  uniformity  of  methods  of  imposing  burdens  and 
realizing  thereon,^*  and  it  applies  to  ad  valorem  taxes  only,^®  and  not  to  taxes  upon 
privileges  or  occupations."**  The  rule  does  not  require  that  there  be  one  fixed  and 
unvarying  rule  for  all  purposes  of  taxation  throughout  the  state,  but  only  that 
taxes  rest  uniformly  on  the  state  or  political  division  to  which  their  purpose  ap- 
plies.*^ While  absolute  equality  in  laying  the  burdens  of  taxation  is  impossible  of 
attainment,  and  perfection  in  taxation  is  a  speculative  and  frivolous  idea,''^  yet 


c.  288,  p.  427,  Imposing  a  tax  upon  certal"!! 
devises,  bequests,  inheritances,  and  gifts, 
held  constitutional.  State  v.  Bazille  [Minn.] 
106  N.  W.  93,  following  Drew  v.  Tifft,  79  Minn. 
175,  81  N.  W.  839,  47  L..  R.  A.  525,  79  Am. 
St.  Rep.  446,  construing  Const,  art.  9,  §  1, 
as  modified  by  the  inheritance  tax  amend- 
ment. Act  No.  158,  p.  305,  5  14,  of  1898, 
charter  of  city  of  Shreveport,  providing  for 
2  per  cent  per  month  penalty  on  unpaid 
taxes,  does  not  violate  Const.  1898,  §  233, 
relative  to  nonforfeiture  for  delinquent 
taxes.  Victoria  I^umber  Co.  v.  Rives,  115 
La.  996,  40  So.  382. 

50.  Const,  art.  11,. §  12.  Hindman  v.  Boyd 
[Wash.]   84  P.   609. 

51.  Hindman   v.   Boyd    [Wash.]    84   P.    609. 

52.  Acts  1903,  p.  393,  c.  186,  for  that  pur- 
pose, sustained.  Hindman  v.  Boyd  [Wash.] 
84  P.  609. 

53.  See  5  C.  L.  648. 

54.  State  V.  Wheeler  [N.  C]  53  S.  E.  358; 
Darnell  v.  Memphis  [Tenn.]  95  S.  W.  816. 
There  is  nothing  in  that  amendment  to  com- 
pel the  state  to  adopt  an  iron  rule  of  equality. 
Michigan  Cent.  R.  Co.  v.  Povs^ers,  201  U.  S. 
245,    50   Law.   Ed. . 

5r,.  Michigan  Cent.  R.  Co.  v.  Powers, 
201  U.  S.   245,   50  Law.  Ed. . 

56.  State  v.  Wheeler   [N.  C]    53  S.  E.   358. 

57.  The  rule  of  uniformity  for  direct  taxa- 
tion Is  the  rule  ordained  by  the  constitution 
Itself,  vitalized  by  legislative  essentials  nec- 
essary to  its  execution.  Chicago,  etc.,  R. 
Co.  V.  State  [Wis.]  108  N.  W.  557.  The 
principle  of  uniformity  is  established  and 
required  by  Const,  art.  7,  §  9.  Smith  v. 
Robersonville  Graded  School  Trustees  [N.  C] 
53  S.  E.  524.  Laws  1905,  pp.  372,  373,  re- 
quiring a  license  tax  for  peddling  goods 
"after  shipment  to  the  state,"  discriminates 
against    goods    shipped    from    other    states 


and  Is  unconstitutional  for  nonuniformity, 
under  Const,  art.  1,  §  12.  Bacon  v.  l^ocke 
[Wash.]  83  P.  721.  Laws  1905,  p.  130,  c. 
66,  for  licensing  plumbers,  is  in  conflict  with 
Const,  art.  1,  §§  3,  12,  relating  to  uniformity 
of  taxation.  State  v.  Smith  [Wash.]  84  P. 
851. 

58.  Chicago  &  N.  W.  R.  Co.  v.  State  [Wis.] 
108  N.  W.  557. 

59.  The  first  clause  of  Const,  art.  8,  §  1,  re- 
quiring uniformity  of  taxation,  relates  only 
to  property  taxed  directly.  Chicago  &  N.  W. 
R.  Co.  V.  State  [Wis.]  108  N.  W.  557.  Acts  29th 
Leg.  p.  128,  c.  90,  imposing  a  tax  on  fishing 
boats  and  on  fish  taken  for  market,  is  not 
void  as  an  ad  valorem  tax,  violating  the 
requirement  of  equality  and  uniformity. 
Raymond  v.  Kibbe  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  988,  95  S.  W.  727.  The  annual  li- 
cense tax  imposed  on  foreign  corporations  by 
Sess.  Laws  1902.  p.  73,  c.  3,  §  65.  is  levied  for 
state  revenue  and  Is  not  a  property  tax,  and 
hence  does  not  conflict  with  Const,  art.  10, 
§  3,  providing  for  uniformity  on  the  same 
class  of  subjects.  American  Smelting  &  Re- 
fining Co.  V.  People  [Colo.]  82  P.  531.  The 
tax  imposed  on  insurance  companies  by  Code 
Supp.  1902,  §  1333d,  is  a  license  and  not 
a  property  tax,  and  hence  does  not  violate 
Const,  art.  8,  §  2,  providing  for  the  taxa- 
tion of  corporations  for  pecuniary  profit 
the  same  as  individuals.  Iowa  Mut.  Tornado 
Ins.  Ass'n  v.  Gilbertson  [Iowa]  106  N.  W. 
153. 

60.  American  Smelting  &  Refining  Co.  v. 
People  [Colo.]  82  P.  531.  Laws  1904.  p.  69, 
c.  76,  §  49,  imposing  a  privilege  tax,  does  not 
violate  that  clause.  Clarksdale  Ins.  Ag.  v. 
Cole   [Miss.]   40  So.  228. 

61.  State  V.  Chicago,  etc,  R.  Co.,  195 
Mo.   228,   93  S.  W.   784. 

62.  People  V.  Ronner  [N.  T.]  77  N.  E.  1061. 
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taxes  ranst  not  be  so  nonrmiform  as  to  violate  the  fonrteenth.  aineiLdnieiit/^  but 
there  must  be  a  willfiil  and  intentional  misadministration  of  the  laws,  by  the  state 
aiitliorities,  to  amount  to  a  denial  of  equal  protection  of  the  laws."  The  fourteenth 
amendment  was  not  intended  to  prevent  the  classification  of  property  for  pur- 
poses of  taxation  or  the  imposition  of  different  rates  apon  different  cJasses,^^  and 
the  legislature  may  classify  as  it  sees  fit/"  the  remedy  for  injudicious  action  being 
in  the  hands  of  the  people,  not  of  the  courts,"  so  long  as  its  attempt-ed  classification 
is  not  clearly  arbitrary  and  unreasonable.**  The  power  to  levy  taxes,  and  to  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  of  property  for  taxation, 
grants  the  legislature  the  right  to  adopt  regulations  to  make  the  taxes  uniform  and 
equal.*"  Special  assessments  are  not  taxes  within  the  provisions  requiring  equal 
and  uniform  taxation  according  to  value,^°  hence,  acts  authorizing  such  assess- 
ments for  municipal  improvements,  on  abutting  property  benefited  thereby,  do  not 
violate  these  constitutional  requirements.''^ 

Double  taxation.'''^ — Wherever  a  tax  is  imposed  upon  one  who  holds  the  tangible 
article  of  inherent  value,  as  well  as  upon  another  who  holds  merely  th.e  svmljoi 
which  derives  its  valae  solely  from  the  tangible  article,  the  same  property  is  twice 
taxed,''^  but  not  all  double  taxation  is  void.''*     There  is  no  constitutional  prolubi- 


03.  The  first  section  of  the  fourteenth 
amendment  to  the  Federal  constitution 
places  a  limit  upon  all  the  powers  of  the 
state,  including'  that  of  taxation.  Georgia 
R.  &  Banking  Co.  v.  Wright  [Ga.]  54  S.  E.  52. 
It  is  enough  that  there  is  no  discrimina- 
tion in  favor  of  one  as  against  another  of 
the  same  class,  and  the  method  for  the  as- 
sessment and  collection  of  the  tax  is  not 
inconsistent  with  natural  justice.  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  S.  245,  50  Law. 

Ed. .     Code  Supp.   1902,   §   1333d,  imposing 

a  tax  on  insurance  companies,  except  mu- 
tual companies  not  organized  for  pecuniary 
profit  and  certain  others,  operates  equally 
on  all  corporations  in  the  same  situation  and 
is  not  repugnant  to  the  14th  amendment 
for  inequality.  Iowa  Mut.  Tornado  Ins.  Ass'n 
V.   Gilbertson    [Iowa]    106   N.  W.   153. 

64.  A  custom  among  taxpayers  to  return 
their  property  for  taxation  at  less  than  re- 
quired by  law,  especially  when  the  cus- 
tom was  adopted  without  the  authority  and 
against  the  protest  of  the  state  tax  officers, 
does  not  amount  to  such  denial,  as  to  one 
who  has  been  called  upon  to  pay  the  full 
amount  of  his  assessment.  Georgia  R.  & 
Banking  Co.  v.  Wright  [Ga.]  54  S.  E.  62. 

65.  Michigan  Cent.  R.  Co.  v.  Powers,  201 
U.  S.  245.  50  Law.  Ed. ;  Darnell  v.  Mem- 
phis [Tenn.]  95  S.  W.  816;  People  v.  Rear- 
don  [N.  Y.]  77  N.  E.  970.  The  various  vo- 
cations may  be  divided  into  classes  for  levy- 
ing occupation  taxes,  and  varying  amounts 
may  be  levied,  provided  there  is  uniformity 
among  the  members  of  the  same  class  and 
provided  the  tax  does  not  amount  to  a  pro- 
liibition  on  any  useful  and  legal  occupa- 
tion. Kendrlck  v.  State,  142  Ala.  43,  39  So. 
203.  Acts  1903,  p.  344,  does  not  impose  a  li- 
cense tax  on  emigration  agents  so  excess- 
ive or  unreasonable  as  to  render  it  invalid. 
Id. 

66.  People  v.  Reardon  [N.  Y.]  77  N.  E. 
970;  Harvey  Coal  &  Coke  Co.  v.  Dillon  [W. 
Va.]  53  S.  E.  928.  The  state  may  adjust  its 
system  of  taxation  aaid  may  impose  specific 


taxes  upon  different  trades,  business,  or 
professions,  without  regard  to  the  fourteenth 
amendment.  Iowa  Mut.  Tornado  Ins.  As  :"n 
v.  Gilbertson  [Iowa]  106  N.  W.  153.  The 
classified  and  progressive  features  of  Gen. 
Laws  1905,  c.  288,  p.  427,  imposing  a  tax 
upon  inheritances,  etc.,  are  constitutional. 
State    v.    Bazille    [Minn.]    106    N.    W.    93. 

67.  People  v.  Reardon  [N.  Y.]  77  N.  E. 
970. 

68.  Darnell  v.  Memphis  [Tenn.]  95  S.  W. 
816.  Tax  Law,  Laws  1905,  pp.  474-477,  c.  241, 
§§  315-324,  taxing  transfers  of  stock  in  do- 
mestic or  foreign  corporations,  is  uniform 
and  its  selection  of  transfers  of  corpora- 
tion stock  as  a  subject  of  taxation  is  not 
arbitrary.  People  v.  Reardon,  110  App.  Div. 
821,  97  N.  Y.  S.  535.  The  distinction  be- 
tween county  mutual  insurance  companies 
not  organized  for  pecuniary  profit  and  other 
insurance  concerns  is  sufficient  to  justify 
the  taxing  of  the  latter  and  not  the  for- 
mer, and  Code  Supp.  1902,  §  1333d,  for  that 
purpose,  is  not  class  legislation.  Iowa  Mut. 
Tornado  Ins.  Ass'n  v.  Gilbertson  [Iowa]  106 
N.  W.  153. 

69.  Const,  art.  10,  §  1.  Washington  Nat. 
Bank  v.  Daily   [Ind.]  77  N.  E.  53. 

70.  Arnold  v.  Knoxville,  115  Tenn.  195,  90 
S.   W.    469. 

71.  Acts  1905,  p.  585,  c.  278,  authorizing 
special  assessments  for  municipal  improve- 
ments, sustained.  Arnold  v.  Knoxville,  115 
Tenn.    195,    90    S.    W.    469. 

72.  See   3  C.  L.   788. 

73.  Georgia  R.  &  Banking  Co.  v.  Wright 
[Ga.]   54   S.  E.   52. 

74.  When  a  tax  Is  levied  upon  a  corpora- 
tion's property  and  also  upon  the  value  of 
the  shares  of  stock,  that  which  gives  value 
to  the  holdings  of  the  corporation  and  to  its 
shares  is  subjected  to  a  double  burden.  It 
is  double  taxation  in  a  sense,  but  not  such 
as  would  be  void.  Georgia  R.  &  Banking 
Co.  V.  Wright  [Ga.]  54  S.  E.  52.  It  exists 
in  many  instances,  as  the  taxation  of  mort- 
gages  and    indebtedness    in   the   hands    of   a 
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tion  of  double  taxation."  If  tbe  legislature  has  a  discretion  in  reference  to  double 
taxation,  where  the  state  receives  the  benefit  of  both  taxes,  it  must  certainly  have 
a  discretion  where  the  state  cannot  impose  more  than  one  tax,  as  in  case  of  shares 
of  foreign  stock  held  in  the  state."^^  A  Tax  VdM'-  will  not  be  construed  to  tax  the  same 
property  twice,  unless  suc;b  conchision  is  constrained,  either  by  the  express  provi- 
sion of  the  law  or  by  neeessai-y  implication.'^^ 

Exemption  clauses.'^ — In  the  absence  of  a  constitutional  inhibition,  the  right 
to  make  reasonable  exemptions  from  taxation  rests  with  tlie  h^gislature,'^  and  the 
supreme  court  of  the  Ilnited  States  has  repeatedly  recognized  the  power  of  tbe 
state  to  foster  industries  by  providing  exemptions  from  taxation,  both  to  persons 
and  certain  classes  of  proix^rty  within  its  borders.'**'  Nevertheless,  exemptions  from 
taxation  are  not  favored,*"  but  must  be  clearly  established  or  found  in  the  contract 
or  enactment  under  wliich  they  are  claimed,  either  by  express  words  or  by  implica- 
tion so  strong  as  to  be  irresistible."''  Exemption  clauses  are  strictly  ccmstrued,^^ 
and  doubt  is  fatal  in  such  cases."*  In  some  states,  statutes  exempting  from  taxa- 
tion are  lield  violative  of  the  constitutional  injunction  of  uniformity  and  equality.*"^ 
The  (.'onstitution  of  Georgia  imperatively  requires  that  all  property  of  every  aa- 


creditor,  and  taxation  at  the  same  time  of 
mortgag-ed  property,  and  of  the  real  and  per- 
sonal property  of  a  debtor,  without  reduc- 
tion by  reason  of  the  mortgage  or  other  in- 
debtedness, the  taxation  of  the  tangible 
property  of  a  corporation  and  also  of  its 
capital  stock  and  of  its  franchises,  and  also 
of  the  certificates  of  shares  in  the  hands 
of  shareholders.  State  v.  Wheeler  [N.  C] 
53  S.  E.  35S.  Laws  1903,  p.  931,  c.  551,  amd. 
by  Laws  1905,  p.  815,  c.  667,  requiring  im- 
provement of  highways  by  labor  of  citizens 
supplemented  by  taxes  levied  on  property, 
is  not  objectionable  as  double  taxation.  Id. 
Nor  do  those  acts  discriminate  in  favor  of 
dwellers  in  towns  and  against  dwellers  in 
the  country,  the  town  dwellers  being  at 
greater  expense  in  the  care  of  their  streets 
than  the  value  of  the  statutory  labor  required 
on  the  country  roads.  Id.  Laws  1904.  p.  69. 
c.  76,  §  49,  imposing  a  privilege  tax  of  $50 
on  insurance  agencies,  and  a  tax  of  $15  on 
each  insurance  agent,  is  not  objectionable 
as  double  taxation,  as  discriminating  against 
corporations.  Clarksdale  Ins.  Ag.  v.  Cole 
[Miss.]    40   So.   228. 

75.  State  v.  Wheeler  [N.  C]  53  S.  E.  358. 
Acts  1905,  c.  35,  p.  285.  in  its  taxation  of 
chattels  real,  is  not  in  violation  of  the  con- 
stitution, as  double  taxation  or  otherwise. 
Harvey  Coal  &  Coke   Co.  v.   Dillon   [W.  Va.] 

CO      C!       "P*        *i  28 

76.  The  Act  of  1885  (Acts  1884-85,  p.  30), 
taxing  foreign  shares  of  stock,  is  still  in 
force  as  to  such  shares.  Georgia  R.  & 
Banking  Co.  v.  Wright   [Ga.]   54  S.  E.  52. 

77.  Georgia  R.  &  Banking  Co.  v.  Wright 
[Ga.]    54    S.    E.    52. 

78.  See    5    C,    L     648. 

75).  Wallace  v.  Board  of  Equalization  [Or.] 
86   P.   365. 

SO.     Darnell   v.  Memphis    [Tenn.]    95   S.   W. 

si.  American  Smelting  &  Refining  Co.  v. 
People    [Colo.]    82   P.    531. 

83.  Sess.  Laws  1897,  p.  157,  c.  51,  and 
Sess.  Laws  1901.  p.  116,  c.  52,  requiring  of 
foreign  corporations  a  filing  fee,  do  not  im- 
pliedly exempt  them   from   further   taxation, 


and  no  constitutional  provision  Is  violated 
by  the  imposition  subsequently  of  an  occu- 
pation tax.  American  Smelting  &  Refining 
Co.  V.  People  [Colo.]  82  P.  531.  Under  Const, 
art.  10,  §  9,  declaring  that  the  power  to  tax 
corporations  shall  never  be  relinquished,  a 
foreign  corporation  cannot  escape  the  license 
tax  imposed  by  Sess.  Laws  1902,  p.  73,  c. 
3,  §  65,  even  though  Sess.  Laws  1897,  p.  157, 
c.  51,  and  Sess.  Laws  1901,  p.  116.  o.  52,  ex- 
pressly grant  exemption  from  such  taxation. 
Id. 

S3.  Wallace  v.  Board  of  Equalization 
[Or.]  86  P.  365;  State  v.  New  Orleans  R.  & 
Light  Co.  [La.]  40  So.  597.  An  electric  light 
company  is  not  a  "manufacturer"  In  the 
sense  of  the  exemption  clause  of  article  229, 
Const.  1898,  relative  to  license  taxes.  State 
V.  New  Orleans  R.  &  Light  Co.  [La.]  40  So. 
597. 

84.  State  V.  New  Orleans  R.  &  Light  Co. 
[La.]  40  So.  597.  Const,  art.  2,  §  28,  provides 
that  the  legislature  may  exempt  certain  spec- 
ified kinds  of  property  from  taxation, 
and  shall  exempt  certain  other  kinds, 
but  is  silent  as  to  state  bonds,  hence 
Act  1903,  p.  632,  c.  258,  §  25,  providing  in  ef- 
fect for  an  exemption  of  Tennessee  register- 
ed state  bonds,  is  invalid.  State  Nat.  Bank 
V.  Memphis   [Tenn.]   94  S.  W.  606. 

85.  Laws  Sp.  Sess.  1903,  p.  28,  providing 
that  enumerated  property  of  a  householder 
to  be  selected  by  him  of  the  value  of  $300 
shall  be  exempt  from  taxation,  conflicts  with 
Const,  art.  9,  §  1,  requiring  a  uniform  and 
equal  rate  of  taxation.  Wallace  v.  Board  of 
Equalization  [Or.]  56  P.  365.  Acts  1904,  p. 
2S3,  c._167  (Va.  Code  1904,  p.  484),  purporting 
to  incorporate  a  lovi^n  and  to  exempt  its  resi- 
dents from  certain  county  taxes,  violates 
Const,  art.  13,  §  168  (Va.  Code  1904,  p.  cclxii.), 
providing  for  uniformity.  Campbell  v.  Bry- 
ant, 104  Va.  509,  52  S.  E.  638.  Act  1903,  p.  632, 
c.  258,  §  25.,  providing,  in  the  assessment  of 
corporation  stock,  for  the  deduction  of  the 
assessed  value  of  registered  Tennessee  state 
bonds,  is  an  attempt  to  create  an  express  ex- 
emption of  the  bonds  from  taxation  and  vio- 
lates Const,   art.   2,    §    28,   for   equal   and   uni- 
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ture  be  ta.xed,  except  that  which  it  in  terms  declares  the  legislature  may  in  its  dis- 
cretion exempt.*® 

Public  improvements.^'' 

Debt  limit,  and  limit  of  levy.^^ — In  Idaho,  the  constitutional  limitations  of 
taxation  do  not  apply  to  the  ordinary  and  necessary  expenses  of  a  city  authorized 
by  the  genei-al  laws  of  the  state.  *^ 

Submission  of  question  of  indebtedness.^^ — Mere  infirmities  in  an  election  held 
on  the  question  of  issuing  bonds,  which  do  not  affect  the  result,  will  not  invalidate 
the  bonds.^^  In  North  Carolina,  school  districts  are  included  in  the  te"rm  "munic- 
ipal corporations,"  within  the  constitutional  requirement  of  submission  to  the 
voters  of  the  question  of  taxes  to  be  levied. ^^ 

Provision  for  payment  of  debts.^^ 

Public  aid,  donations,  and  loans  of  credit^*-  -The  appropriation  of  public  mon- 
ey for  private  use  is  unlawful.*" 

§  24.  Schools  and  education;  school  funds.^^ — State  constitutions  usually  con- 
tain provisions  relative  to  education  and  free  schools.*'  Legislative  creation  and 
alteration  of  school  districts  is  not  incompatible  with  the  republican  form  of  gov- 
ernment guaranteed  by  the  Federal  constitution.**  Laws  creating  library  boards, 
considered  in  connection  with  statutes  authorizing  taxation  for  school  purposes, 
come  within  a  constitutional  injunction  to  encourage  education  and  common 
schools.*'  The  trustees  of  a  school  district  are  not  given  arbitrary  discretion  in  the 
disposition  of  school  fimds  but  one  that  must  be  used  as  directed  by  the  constitu- 
tion.^ 

§  25.  The  eruictment  of  statutes'^  is  hedged  about  with  various  inhibitions,-'' 
such  as  those  against  local  and  special  laws,  laws  addressed  to  a  plurality  of  sub- 
jects and  not  reciting  their  subjects  in  their  titles,  and  amendatorv  acts  not  settino- 


form  taxation.     State  Nat.  Bank  v.  Memphis 
[Tenn.]  94  S.  W.  606. 

86.  Ev^en  if  the  constitution  does  not  im- 
peratively require  the  taxation  of  shares  of 
foreig-n  stock,  the  legislature  lias  exercised 
its  discretion  relative  thereto  and  has  made 
them  taxable  by  the  Act  of  1885  (Acts  1884- 
85,  p.  30).  Georgia  R.  &  Banking  Co,  v. 
Wright   [Ga.]  54  S.  E.  52. 

87,  88.     See  5  C.  L.  649. 

89.  Proviso  to  Const,  art.  8,  §  3,  so  con- 
strued.     Butler  V.  Lewiston  [Idaho]  83  P.  234. 

90.  See  3  C.  L,.  791. 

01.  Election  held  under  Acts  1903.  p.  59, 
on  a  collateral  attack  and  in  the  absence  of 
contest,  presumed  to  have  been  legal  and  not 
invalidated  because  no  returning  officer  for 
the  various  precincts  were  appointed. 
Blakey  v.  City  Council   [Ala.]   39  So.  745. 

OtJ.  Const,  art.  7.  §  7,  so  construed.  Smith 
V.  Robersonville  Graded  School  Trustees  [N. 
C]  53  S.  E.  524. 

93.  See  3  C.  I...  791. 

94.  See  5  C.  1j.  649. 

85.  Acts  Cong.  Feb.  12,  1901,  31  Stat,  at 
L.  774,  c.  354,  and  Feb.  28,  1903,  32  Stat,  at  L. 
909,  c.  856,  relating  to  the  elimination  of 
grade  crossings  and  tiie  erection  of  a  union 
station  in  the  district,  is  not  an  appropriation 
of  public  money  for  private  use,  but  the  ap- 
propriation is  compe-nsation  for  rights  and 
privileges  surrendered  by  railroad  companies 
and   for   the    extensive   work   they   agree    to 


perform.  Millard  v.  Roberts,  25  App.  D.  C. 
221. 

96.  See  5  C.  K    649. 

97.  Laws  1905,  c.  5384,  sufficiently  com- 
plies with  Const,  art.  12,  §  14,  enjoining  the 
establishment,  maintenance  and  management 
of  normal  schools.  State  v.  Bryan  [Fla.]  39 
So.  929.  The  provisions  of  Laws  1905,  c.  5384. 
relating  to  the  Institute  for  the  Blind,  Deaf 
and  Dumb,  does  not  violate  Const,  art.  13,  or 
art.  4,  §  17,  such  institute  being  properly 
classed  in  a  system  with  "schools  of  higher 
grades"  and  being  "subject  to  such  regula- 
tions   as    may    be    prescribed   by   law."     Id. 

98.  Const.  U.  S.  art.  4,  §  4.  Attorney  Gen- 
eral V.  Lowrey,  199  U.  S.  233,  50  Law.  Ed. . 

Act  No.  315.  Loc.  Acts  Mich.  1901,  incorporat- 
ing the  public  schools  of  village  of  Jerome, 
etc.,  is  a  valid  exercise  of  legislative  author- 
ity.    Id. 

99.  Acts  1903,  p.  193,  c.  102  (Burns'  Ann. 
St.  Supp.  1905,  §  4983h  et  seq.),  creating  such 
boards  in  certain  cities,  held  to  come  within 
the  injunction  of  Const,  art.  8,  §  1.  School 
City  v.   Forrest   [Ind.]   78  N.  E.  187. 

1.  Smith  V.  Rober.^onville  Graded  School 
Trustees  [N.  C]  53  S.  E.  524. 

2.  See  5  C.  L.  649.  For  a  further  treat- 
mf^nt  of  this  subject  see  Statutes.  6  C  L. 
1520. 

3.  Noncompliance  with  statutory  formali- 
ties prescribed  by  the  general  laws  for  the 
introduction  of  private  bills  does  not  nullify 
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out  that  amended.*  The  powers  of  special  sessions  are  usually  limited,  but  courts 
"will  not  investigate  the  question  whether  an  act  passed  at  a  special  session  waa 
legislation  recommended  by  the  governor ;°  and  there  are  provisions  regulating  legis- 
lative procedure/  and  some  relating  to  interpretation  and  efEect  of  statutes.''  AU 
the  formalities  prescribed  for  the  enactment  of  statutes  must  be  observed.'  While 
all  bills  in  congress  for  raising  revenue  must  originate  in  the  house  of  reprasenta- 
tives/  a  bill  which  only  incidentally  carries  an  appropriation  in  order  to  give  it 
effect  is  not  constitutionally  barred  from  originating  in  the  senate,^" 

§  26.  'Miscellaneotis  provisions  other  than  the  foregoing,'^^  chiefly  matters  moro 
properly  belonging  within  the  domain  of  legislation,  are  to  be  found  in  the  more 
recent  state  constitutions.  Among  them  are  provisions  rei^pecting  claims  against 
the  state,^^  inviolability  of  representative  districts,^^  location  of  public  institutions,^* 
township  and  county  organization,^^  poll  or  capitation  taxes,^"  compenfjation  of 


an  act  passed  In  disregard   of  them.     Manl- 
gault  V.  Springs,  199  U.  S.  473,  50  Law.  Ed.  — . 

4.  Laws  1905,  p.  285,  subjecting  salaries 
and  wages  of  officers  to  garnishment,  etc., 
conflicts  with  Const,  art.  4,  §  13,  permitting 
the  amendment  of  no  law  by  reference  to  its 
title  only,  and  without  setting  forth  the  new 
law.     Badenoch  v.  Chicago  [111.]    78  N.  E.  31. 

5.  State  V.  Larkin  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.   582,  90  S.  W.  912. 

6.  Under  Const.  1901,  §  64,  prescribing  that 
amendments  to  bills  and  the  votes  therefor 
be  entered  at  length  on  the  journal,  the  con- 
currence of  the  senate  in  a  house  amendment 
was  sufficiently  entered  on  the  senate  jour- 
nal by  a  record  of  those  voting  thereon, 
though  the  amendment  was  not  set  out  on 
that  journal.  State  v.  Porter  [Ala.]  40  So. 
144.  A  provision  (Const,  art.  3,  §  15)  that  no 
bill  shall  be  passed,  unless  it  shall  have  been 
printed  and  upon  the  desk  of  the  members  in 
its  final  form  at  least  three  calendar  legisla- 
tive days  prior  to  its  final  passage,  is  suffi- 
ciently complied  with  where  a  bill  orginat- 
Ing  in  one  house  is  printed  and  placed  on  the 
desk  of  each  member  of  both  houses,  with 
every  amendment  made  thereto,  as  printed 
and  placed  on  the  desks  of  the  members  of 
the  house  where  it  originated  (People  v. 
Heardon,  110  App.  Div.  821,  97  N.  Y.  S.  535), 
and  the  constitution  means  the  members  of 
the  legislature  and  not  of  the  senate  and  as- 
sembly as  such,  and  means  three  days  when 
the  legislature  is  in  session  (People  v.  Rear- 
don  [N.  Y.]  77  N.  E.  970).  Laws  1905,  p.  2076, 
c.  729,  §  307,  providing  for  the  transmission 
of  half  the  tax  imposed  on  debts  secured  by 
real  estate  mortgages  to  the  state  treasurer 
and  the  holding  of  the  rest  subject  to  the 
order  of  the  board  of  supervisors,  does  not 
appropriate  public  money  for  local  purposes, 
so  as  to  require  a  two-thirds  vote  for  its  pas- 
sage. People  V.  Ronner  [N.  Y.]  77  N.  E.  1061, 
afg.  110  App.  Div.  816,  97  N.  Y.  S.  550.  The 
constitution  of  Florida  does  not  mandatorily 
require  the  legislative  journals  expressly  to 
show  the  adoption  of  amendments  to  bills 
(West  V.  State  [Fla.]  39  So.  412),  and  it  is 
only  where  the  constitution  mandatorily  re- 
quires the  journals  expressly  to  show  the  ac- 
tion taken  that  they  are  affirmative  evidence 
that  such  action  was  or  was  not  had,  as  the 
entry  of  the  ayes  and  noes  on  the  final  pas- 
sage of  a  bill  (Id.). 


7.  See  6  C.  L..  1520. 

8.  Under  the  constitution  of  Connecticut, 
a  bill  sent  to  the  governor  by  mistake  before 
actual  passage  did  not  become  a  law,  al- 
though approved  by  him  and  filed  with  the 
secretary  of  state.  Const,  art.  3,  §  1,  and  art. 
4,  §  12.  State  V.  Savings  Bank  [Conn.]  64 
A.  5. 

9.  Millard  v.  Roberts,  25  App.  D.  C.  221. 

10.  Millard  v.  Roberts,  25  App.  D.  C.  221. 
A  similar  provision  in  the  Texas  constitution 
is  not  violated  by  Acts  29th  Leg.  p.  128,  c.  99, 
imposing  a  tax  on  fishing  boats  and  fish  tak- 
en for  market,  as  a  revenue  measure  origi- 
nating in  the  senate  instead  of  the  house. 
Raymond  v.  Kibbe  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.   988,   95  S.  W.  727. 

11.  See   5  C  L.   650. 

12.  Constitutional  provisions  against  gifts 
of  public  moneys,  or  gratuities,  do  not  pre- 
vent the  legislature  from  providing  for  the 
payment  of  claims  against  a  municipality 
that  are  founded  in  equity  and  justii^e,  and 
which  could  have  been  authorized  originally. 
Laws  1892,  p.  176],  c.  686,  §  69,  authorizing 
a  town  to  improve  highways  but  making  no 
provision  for  damages  for  change  of  grade, 
does  not  render  T-aws  1903,  p.  1396,  o.  SIO, 
making  such  provision,  unconstitutional  as  a 
gift  of  money  by  the  town.  In  re  Borup, 
182  N.  Y.  222,   74  N.  E.   838. 

13.  Log.  Acts  1905,  p.  1071,  No.  627,  for  the 
annexation  of  territory  to  Detroit  City,  does 
not  violate  Const,  art.  4,  §  4,  which  pro- 
vides that  representative  districts  as  estab- 
lished by  the  boards  of  supervisors  shall  re- 
main unaltered  until  the  return  of  another 
enumeration.  Attorney  General  v.  Spring- 
wells  Tp.  [Mich.]  13  Det.  Leg.  N.  30,  107  N.  W. 
87. 

14.  Act  Feb.  7,  1905  (Laws  1905,  p.  8,  c. 
10),  purporting  to  repeal  Act  June  10.  1891 
(Acts  1890-91,  p.  373,  §  92)  and  all  laws  es- 
tablishing the  Wyoming  Agricultural  College 
established  by  legislation,  though  located  by 
vote  of  the  people,  did  not  contravene  Const, 
art.  7,  §  23,  prohibiting  the  legislature  from 
locating  public  institutions  except  by  general 
law  and  by  vote  of  the  people.  State  v.  Ir- 
vine   [Wyo.]    84   P.   90. 

15.  Rev.  St.  1889,  §  8427,  providing  for 
township  organization  of  a  county,  upon  a 
majority  vote  of  the  voters  on  the  question, 
conflicts  with  Const,   art.  9,   §   8,  which  pro- 
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public  officers/^  the  creation  of  corporations/'  the  ntunber  of  justices  of  the  peace/* 
emigration/"  and  waters.-^  The  governor,  in  the  employment  of  the  militia  to 
suppress  an  insuiTection,  acts  in  a  civil  capacity  as  the  chief  civil  magistrate/' 
so  that  the  arrest  of  an  insurrectionist  by  the  military  and  its  refusal  to  surrender 
him  to  the  civil  authorities  for  trial  before  the  suppression  of  the  insurrection  was 
not  in  contravention  of  the  Bill  of  Rights  providing  for  the  strict  subjection  of  the 
military  to  the  civil  pawer.^^  The  provisions  of  the  Illinois  constitution,  requir- 
ing the  passage  of  laws  for  the  protection  and  safety  of  miners,  embrace  only  the 
reasonably  necessan,'  mechanical  appliances  to  secure  the  end  in  view,-''  and  do  not 
include  other  kinds  of  health  regulations.^^ 

A  judgment  or  confession  on  warrant  of  attorney,  which  is  valid  in  the  state 
where  taken,  is  valid  in  Missouri,  under  the  provision  of  the  Federal  constitution 
requiring  full  faith  and  credit  to  judgments  of  sister  states.-® 

Right  to  acquire  information  by  compulffion.^'' 

The  right  to  hear  arms.^^ — ("Constitutional  provisions  declaratorv  of  the  right 
of  the  people  "to  bear  arms  for  their  defense  and  security"  are  limitations  on  legis- 
lative power  to  prohibit  the  bearing  of  arms  in  the  militia/"  but  not  limitations  on 
the  legislative  power  to  prohibit  and  punish  the  promiscuous  carr^-ing  of  arms  or 
other  deadly  weapons.^" 

CoNStTLS,,  see  latest  topical  index- 


vides  for  a  vote  of  a  majority  of  all  the 
electors  voting  at  a  general  election.  State 
V.  Gibson,  195  Mo.  251.  94  S.  W.  513.  Const. 
Ala.  §  40,  prohibits  the  location  of  county 
lines  in  the  creation  of  new  counties  within 
7  miles  of  a  court  house,  and  §  41  prohibits 
the  moving-  of  a  county  seat  or  court  house, 
except  by  vote  of  the  electors.  The  former 
section  refers  to  county  lines  only,  and  a 
court  house,  under  §  41,  may  be  located  any- 
where in  the  county.  State  v.  Porter  [Ala.] 
40  So.   144. 

16.  The  labor  on  country  highways  re- 
quired by  Laws  1903,  p.  931,  c.  551.  amd.  by 
Laws  1905,  p.  815,  c.  667,  does  not  Impose 
a  poll  or  capitation  tax  -which  Const,  art. 
5,  §§  1,  2,  requires  to  be  applied  to  purposes 
of  education  and  support  of  the  poor.  State 
V.  Wheeler  [N.  C]   53  S.  B.  358. 

17.  The  constitutional  inhibition  against 
the  increase  or  diminution  of  the  salary  of 
an  officer  during  his  existing  term  does  not 
render  it  incompetent  for  him  to  accept  com- 
pensation, fixed  by  the  general  assembly  aft- 
er he  entered  upon  the  discharge  of  the 
duties  of  his  office  and  before  the  expiration 
of  his  term.  -v\-here  no  compensation  was 
theretofore  provided.  State  v.  Carlisle.  3 
Ohio  N.  P.  <'K.  S. )  544.  County  commission- 
ers, whose  salaries  are  fixed  by  statutes  de- 
clared uncon.stitutional  during  their  term  of 
office,  were  left  in  the  position  of  an  officer 
for  -whom  no  compensation  had  been  provid- 
ed, and  cannot  be  enjoined  from  receiving 
the  pay  provided  by  the  act  of  April  21,  1904. 
notwithstanding  the  rate  is  higher  than  they 
previously  received  under  the  unconstitution- 
al statutes  in  existence  at  the  time  they  came 
l-nto  office.     Td. 

18.  A  library  board  created  under  Acta 
1903,  p.  193,  c.  102  (Burns'  Ann.  St.  Supp.  1905. 


5  49S3h  et  seq.)  Is  not  a  corporation  within 
Const,  art.  11.  §  13,  prohibiting  the  creation 
of  corporations  by  special  act.  School  City 
V.  Forrest   [Ind.]  78  N.  E.  187. 

19.  Const,  art.  6.  §  17,  providing  for  not 
exceeding  four  justices  of  the  peace  in  a 
township  and  that  the  legislature  may  in- 
crease the  number  in  cities,  does  not  fix  the 
minimum  number  in  cities.  Attorney  Gen- 
eral V.  Loomis  [Mich.]  12  Det.  Leg.  N.  553, 
105  N.  W.   4. 

20.  Acts  1903,  p.  344,  imposing  a  license 
tax  on  emigration  agents,  does  not  conflict 
with  Const.  Ala.  providing  that  "emigration 
shall  not  be  prohibited."  Kendrick  v.  State, 
142    Ala.    43.    39    So.    203. 

21.  The  irrigation  district  law  (Laws  1901, 
p.  198.  c.  87)  is  not  repugnant  to  Const,  art, 
16.  which  declares  the  water  of  natural 
streams  the  property  of  the  public  and  dedi- 
cates the  same  to  the  use  of  the  people,  sub- 
ject to  appropriation.  Anderson  v.  Grand 
Valley    Irr.    Dist.    [Colo.]    85    P.    313. 

23,  23.      In  re  Mover   [Colo.]    85  P.   190. 

34.  Const,  art.  4,  §  29.  Starne  v.  People 
rill.]  78  N.  E.   61. 

25.  Hence,  Kurd's  Rev.  St.  1903.  c.  93,  §  37, 
making  it  the  duty  of  coal  mine  operators 
to  provide  a  wasiiroom,  so  arranged  that  the 
miners  may  hang  their  clothes  there  to  dry, 
is  not  within  those  provisions  and  is  uncon- 
stitutional as  special  legislation.  Starne  v. 
People   [111.]   78  N.  E.  61. 

2H.  Const.  U.  S.  art.  4,  §  1.  Vennum  v. 
Mertens    [Mo.    App.]     95    S.    "W.    292. 

27,  2S.     See  5  C.  L.   650. 

29.  Bill  of  Rights,  §  4.  City  of  Salina  v. 
Blaksley   [Kan.]  83  P.  619. 

30.  City  of  Salina  v.  Blaksley  [Kan.]  83 
P.  619. 
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CONTEMPT. 


§  1.     Natnre   of  Contempt    and   What   Con- 
stitutes   (7Ui). 

A.  Elements     of    Contempt     and    Nature 

of    Proceedings;    Civil    or    Criminal 
(746J. 

B.  Disrespect    to    the    Court    in    General 

(746). 

C.  Acts  in  Disobedience  of  Court  (746). 

D.  Official    Misconduct    and     Obstruction 

or  Perversion  of  Justice  (749). 
§   2.      Defense,  Excuse,  or  Purgation   (749). 


§  3.  Po^ver  to  Punish  or  Redress;  Con- 
tempt    or     Other     Remedy     (750). 

§  4.  PleadlnpTs  and  Other  Proceedings  Be- 
fore  Hearing   (750). 

§   5.     Hearing;  E^'idence;  Trial  (753). 

§   6.      Findings    and    Judgment     (7.54). 

§  7.  Puui.shnient ;  Fine  and  Commitment; 
Furtlier  Proceedings  (7.54). 

§    S.      Discharge   or   Pardon    (756). 

§   9.      Review    of    Proceedings    (756). 


§  1.  Nature  of  contempt  and  what  constitutes.  A.  Elements  of  contempt  and 
nature  of  proceedings;  civil  or  criminal.^^ — Direct  contempts  are  those  committed  in 
facie  curiae.^-  Constnictive  contempts  are  those  committed  outside  the  presence 
of  the  court  but  tending  by  their  operation  to  embarrass  or  prevent  due  administration 
of  justice.^^  When  brought  for  the  purpose  of  vindicating  the  power  and  authority 
of  the  court  and  maintaining  its  dignity,,  contempt  proceedings  are  criminaL^'' 
When  Ijrought  for  the  purpose  of  collecting  an  indemnity  for  damages  sustained  by 
a  party  to  an  action  because  of  the  misconduct  of  the  other  party,  they  are  civil.^*^ 
In  Michigan,  when  execution  may  issue  to  collect  a  decree  for  the  payment  of  money, 
the  proceeding  by  contempt  to  enforce  a  civil  remedy  cannot  be  resorted  to.^® 

(§1)  B.  Disrespect  to  the  court  in  general.^' — j\Iisbehavior  of  an  attorney  in 
presence  of  the  court  and  interference  with  the  business  of  the  court/*  or  referring  to 
the  court  in  disrespectful  language,^^  constitutes  contempt. 

(§1)  C.  Acts  in  disobedience  of  court.*'' — Failure  to  comply  with  an  order 
of  the  court  constitutes  contempt/^  if  the  order  is  a  valid  one  and  within  the  juris- 


81.     See  5   C.  U   651. 

32,  In  re  Smith  [Mich.]  107  N.  W.  724. 
Where  a  judge  of  a  superior  court,  after  hav- 
ing sentenced  a  person  convicted  of  an  of- 
fence before  him,  adjourned  his  court  to  meet 
again  at  his  call,  and  then  retired  to  his 
living  apartments,  where  petitioner  went  and 
complained  to  tiie  judge  in  an  angry  manner 
for  not  having  imposed  a  more  severe  sen- 
tence, and  in  addition  committed  an  as- 
sault upon  the  judge,  such  acts  constituted 
a  direct  contempt.  Ex  parte  McCown,  139 
N.  C.  95,  .51  S.  E.  957.  An  attempt  to  im- 
properly influence  a  juror  in  a  pending  cause 
is  a  contempt  of  court  within  the  meaning 
of  U.  S.  Rev.  Stat.  §  725,  restricting  the 
power  of  U.  S.  courts  to  punish  for  con- 
tempt to  cases  of  misbehavior  in  the  presence 
of  the  court,  "or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice,"  al- 
though the  corrupt  solicitation  occurs  half 
a  mile  away  from  the  courthouse  at  the 
place  of  business  of  the  accused.  McCauUy 
V.   U.   S.,   25    A  DP.   D.   C.   404. 

3.3.     In    re   Smith    [Mich.]    107  N.   W.   724. 

34.  O'Brien  v.  People,  216  111.  354,  75  N. 
E.  lOR.  A  proceeding  for  contempt  to  compel 
a  woman  to  comply  with  a  portion  of  a  di- 
vorce decree,  requiring  lier  to  pay  a  certain 
portion  of  a  trust  fund  to  her  husband,  is 
criminal  and  not  civil,  within  Comp.  Laws 
§10.342.  providing  that  no  female  shall  be 
imprisoned  on  any  process  in  any  civil  action. 
Carnahan  v.  Carnahan  [Mich.]  12  Det.  I,eg. 
N.  1023,  107  N.  W.  73. 

35.  O'Brien   v.   People,    216   111.    354,    75    N. 


E.   108;      Emerson  v.  Huss    [Wis.]    106   N.   W. 
518. 

36.  Comp.  Laws,  §  10,891,  subd.  3,  au- 
thorizes every  court  to  punish  for  con- 
tempt for  nonpayment  of  any  sum  of  money 
ordered  by  the  court  to  be  paid  in  cases 
where  by  law  execution  cannot  be  awarded 
for  collection  of  such  sum,  or  for  any  dis- 
obedience to  any  law^ful  order,  decree,  or 
process  of  the  court.  Held  that,  where  in 
a  divorce  proceeding  the  court  decreed  that 
the  wife  should  pay  over  to  the  husband  a 
particular  portion  of  a  trust  fund  which  she 
had  on  deposit  beyond  the  jurisdiction  of  the 
court,  such  decree  was  not  "for  the  pay- 
ment of  money"  in  the  ordinary  senses,  so 
as  to  be  enforceable  by  execution,  and  was 
therefore  enforceable  by  contempt  proceed- 
ings under  such  section.  Carnahan  v.  Carna- 
han [Mich.]  12  net.  Leg.  N.  1023,  107  N.  W. 
73. 

37.  See    5    C.    L.    651. 

38.  The  abandonment  of  a  defendant  in  a 
criminal  case  on  the  day  of  trial  by  an  at- 
torney who  has  agreed  to  undertake  the 
defense,  when  there  is  no  cause  for  such 
abandonment  except  that  the  fee  was  not  all 
paid,  and  the  work  of  the  court  is  there- 
by interfered  with,  is  misbehavior  which 
amounts  to  a  contempt  of  court.  State  v. 
Shay.  3  Ohio  N.  P.    (N.  S.)    657. 

39.  In   re   Chartz    [Nev.]    85   P.    352. 

40.  See    5    C.    L.    651. 

41.  In  re  Contempt  of  the  Gloucester 
Pleas  [N.  J.  Law.]  64  A.  170.  The  failure 
or  refusal  of  a  district  board  to  permit  a 
person    to    vote    upon    presentation    to    it    by 
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dicHon  of  the  court."  Tnjiinctional  orders  are  generally  held  binding  on  all  who 
hiixa  kIlo^vledgo  thereof,  whether  they  ai-e  parties  to  the  proceeding  or  not/^  and 
whether  thev  have  been  legallv  served  with  the  same  or  not.** 


such  person  of  a  certificate  of  the  court  of 
common  plf-as  that  he  is  leg-aliy  entitlerl 
to  vote  in  said  district  constitutes,  under  act 
1905  (P.  L.  N.  J.  1005,  p.  262;,  a  contempt 
of  that  court.  Id.  A  Federal  court  hav- 
ing: acquired  possession  through  its  receiver 
of  the  property  of  a  railroad  company,  has 
a  rig-ht  to  enter  such  orders  as  it  deems 
within  its  power  in  respect  to  the  property 
and  to  execute  such  orders  without  actual 
and  physical  interference  by  others,  and  any 
one  forcibly  interfering  with  their  execution 
is  g'uilty  of  contempt,  under  whatever  au- 
thority he  may  assume  to  act,  but  the  in- 
stitution of  a  suit  in  a  state  court  to  en- 
join such  receiver  from  enforcing  the  order 
of  the  Federal  court,  does  not  constitute  an 
act  of  contempt  against  the  Federal  court. 
Royal  Trust  Co.  v.  Washburn,  etc.,  R.  Co. 
[C.  C.  A.]  139  F.  865.  Under  N.  Y.  statutes, 
an  executor  or  administrator  who  fails  to 
obey  a  decree  directing  the  payment  of 
money  by  him  is  guilty  of  contempt,  unless 
he  can  clearly  show  that  he  is  unable  to 
pay  the  same.  In  re  Strong,  97  N.  Y.  S.  459. 
Where  the  supreme  court  issued  mandamus 
proceeding  directing  the  trial  judge  of  the 
superior  court  to  secure  the  services  of  an- 
other judge  in  a  certain  action,  and  upon 
hearing  the  mandamus  was  denied,  but  be- 
fore the  remittitur  had  been  filed  in  the 
superior  court,  the  judge  thereof  proceeded 
to  set  certain  motions  in  the  action  for  hear- 
ing, held  that  such  order  constituted  a 
technical  contempt.  In  re  Smith  [Cal.  App.] 
83  P.  167.  One  who  continues  to  exercise 
the  functions  of  a  public  ofRce  after  he 
has  been  ousted  by  quo  warranto  proceedings 
or  forbidden  by  the  court  is  guilty  of  con- 
tempt. State  v.  Cahill  Flowa]  108  N.  W. 
453;    People  v.   Horan    [Colo.]    86   P.   263. 

Failure  to  pay  alimony.  McAtee  v.  McAtee, 
116  111.  App.  511.  A  defendant  in  divorce, 
•who  failed  to  contribute  to  plaintiff  for  her 
support  and  for  support  of  their  child,  as  re- 
quired by  the  judgment,  can  be  proceeded 
against  by  plaintiff  as  for  a  contempt. 
Compton  v.  Compton,  97  N.  Y.  S.  618.  The 
supreme  court  of  the  District  of  Columbia 
has  power  to  compel  obedience  to  an  order 
awarding  alimony  by  committing  the  party 
to  jail  if  he  refuses  to  obey.  T^ane  v. 
Lane.  27  App.  D.  C.  171.  Though  an  order, 
requiring  defendant  in  divorce  to  m.ake  week- 
ly payments  to  plaintiff  for  support  of  the 
children,  made  the  allowance  a  lien  on  de- 
fendant's real  estate,  the  court  was  not  with- 
out authority  to  punish  him  for  contempt 
in  failing  to  make  the  payments.  Renner 
V.  Renner  [Wis.]  106  X.  "^".  846.  Fvery  rea- 
sonable presumption  will  be  indulged  in 
support  of  an  order  to  commit  a  respondent 
for  contempt  for  failure  to  pay  alimony  w>ien 
such  order  recites  that  the  court  heard  the 
evidence  and  the  transcript  of  evidence 
appears  to  have  been  made  per  praecipe  and 
does  not  contain  a  certificate  of  evidence. 
Poppers  v.  Poi")pers,  117  111.  App.  498.  Wliere 
an  order  to  show^  cause  why  a  decree  for 
alimony  should  not  be  modified  was  served 
on  plaintiff,  and  restrained  her  from  enforc-  i 


ing  the  decree,  defendant  was  not  punishable 
for  contempt  in  neglecting  to  pay  alimony 
after  the  m.aking  of  said  order.  Comstock 
V.  Comstock.  49  Misc.  599,  99  N.  T.  S-  1057. 
The  collection  of  counsel  fees  awarded  in 
a  decree  for  alimony  can  be  enforced  by 
contempt  proceedings.  Van  Dvke  v.  Van 
Dyke  [Ga.]  54  S.  E.  537.  Commitment  of 
plaintiff  in  a  divorce  suit  for  contempt,  for 
failure  to  pay  alimonj'  provided  by  a  judg- 
ment, is  not  authorized  on  evidence  mere- 
ly that  the  attorney  who  had  represented 
defendant  therein  demanded  the  payment  of 
him,  the  attorney's  power  to  represent  de- 
I fendant  having  ceased  on  entry  of  the 
I  judgment,  and  it  not  appearing  that 
ho  had,  or  exhibited  to  plaintiff,  authority 
to  receive  the  alimony  on  behalf  of  defend- 
;  ant.  Kalmanowitz  v.  Kalmanowitz.  108  App. 
;  Div.  296,  95  N.  Y.  S.  627.  In  proceedings 
I  by  plaintiff  in  divorce  against  defendant 
for  a  contempt  for  failure  to  contribute 
to  support  of  plaintiff  and  their  child,  as 
required  by  the  judgment,  an  order  dis- 
continuing future  payments  for  support  of 
plaintiff  can  be  made  on  plaintiff's  motion 
to  that  effect.  Compton  v.  Comptoni,  97 
X.   Y.   S.    618. 

42.  Ex  parte  Robinson  [C.  C.  A.J  144  F 
835;  Early  v.  People,  117  111.  App.  608.  A 
party  is  not  punishable  for  contempt  for 
disregarding  a  void  order  of  injunction,  but 
when  an  injunction  is  legally  granted  in  a 
case  where  the  court  has  jurisdiction  of 
the  subject-matter  and  of  the  parties  it 
must  be  respected  until  it  is  set 
aside  by  the  court  allowing  it  or  is  reversed 
in  the  appellate  court  by  some  appropriate 
mode  of  direct  review.  Miles  v.  State  [Neb.] 
305  N.  W.  301.  United  States  courts  have 
no  power  to  punish  for  contempt  for  dis- 
obeying an  order  made  without  jurisdiction. 
Drew  V.  Hogan,  26  App.  D.  C.  55.  An  at- 
torney who  disregards  an  order  of  court 
upon  the  ground  that  it  was  not  technically 
correct  in  its  terms  is  guilty  of  contemnt. 
State  V.  Shay,  3  Ohio  N.  P.  (N.  S.>  657. 
Where,  after  hearing  of  an  application  to 
punish  for  contempt  for  failure  to  pay  over 
money  to  a  trust  company  as  ordered,  the 
company  was  dissolved,  the  proceeding 
abated  and  a  subsequent  order  for  punish- 
ment was  coram  non  judice.  In  re  Skelly. 
109  App.  Div.  58,  95  N.  Y.  S.  1076.  Where  a 
partner  in  a  suit  for  an  accounting  dis- 
obeyed an  order  of  the  court  requiring  him 
to  file  an  account,  and  disregarded  orders  of 
the  court  with  reference  to  interference  with 
copartnership  matters  after  the  appoint- 
ment of  a  receiver  of  the  firm's  property,  the 
court  was  justified  in  finding  him  guilty  of 
contempt.  Cox  v.  Clarke,  108  App.  Div.  363, 
95  N.  Y.  S.  707.  Code  Civ.  Proc.  §  2555.  au- 
thorizing the  surrogate's  court  to  punish 
as  for  contem.pt  the  refusal  to  obey  an  order 
dirpcting  the  payment  of  money  in  ca-ses 
Iherpin  enumerated,  v/hen  read  in  connection 
with  section  15,  forbidding  the  imprisonment 
for  debt  for  nonpaym.ent  of  costs,  except 
when  an  attorney  is  ordered  to  pay  costs 
for    misconduct    or  a   witness    is    ordered    to 
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pay  costs  for  nonattendance,  does  not  au- 
thorize a  surrogate's  court  to  punish  for  con- 
tempt an  administrator  failing-  to  obey  a 
decree  directing*  him  personally  to  pay  cer- 
tain, costs.  In  re  Banning.  108  App.  Div. 
12,  95  N.  Y.  S.  467.  By  Code  §  2384,  either 
the  selling  of  Intoxicants  in  violation  of 
law,  or  the  keeping  thereof  with  intent 
to  sell,  renders  the  place  where  the  same 
is  permitted  or  carried  on  a  nuisance,  and 
by  section  2427,  the  discovery  of  intoxicants 
on  the  premises  is  presumption  evidence 
that  they  were  kept  for  illegal  sale.  Held 
that,  where  a  decree  enjoined  defendants 
from  selling  Intoxicating  liquors,  the  mere 
fact  that  they  were  found  upon  defendant's 
premises  did  not  warrant  punishment  for 
contempt  in  violating  the  Injunction  order. 
State  V.  Thompson  [Iowa]  106  N.  W.  515. 
An  interlocutory  judgment  in  an  action  on 
contract,  which  directs  judgment  for  plaintiff 
for  a  specified  sum  due  under  contract, 
though  not  enforceable  by  execution  until 
rendition  of  the  final  judgment  containing 
the  provisions  of  the  interlocutory  Judg- 
ment, is  not  enforceable  by  contempt  pro- 
ceedings. Potter  V.  Rossiter,  109  App.  Div. 
35,  95  N.  T.  S.  1036.  Where  the  parents  of 
an  illegitimate  child  voluntarily  submittfed 
themselves  to  the  jurisdiction  of  the  court 
and  united  in  asking  it  to  make  an  order 
for  its  maintenance  at  the  expense  of  the 
father,  which  the  court  did,  the  father  had 
no  right  to  disobey  the  order.  People  v. 
Stringer,  110  App.  Div.  364,  97  N.  Y.  S.  42. 
The  court,  pursuant  to  the  stipulation  of  the 
parents  of  an  illegitimate  child,  ordered 
that  the  expenses  of  maintaining  the  child 
at  a  designated  institution,  or  some  other 
institution  selected  by  the  court,  should 
be  paid  by  the  father,  and  he  should  pay 
to  the  mother's  counsel  a  specified  sum. 
Held  that,  until  the  mother  complied  with 
the  order  by  delivering  the  custodj'  of  the 
child  to  the  proper  institution,  she  could 
not  compel  the  father  to  pay  the  amount 
specified,  or  in  default  thereof  punish  him 
for  contempt.  People  v.  Stringer,  110  App. 
Div.  364,  97  N.  Y.  S.  42.  Under  Code  Civ. 
Proc.  §  2266,  providing  that  one  may  be 
punished  for  contempt  for  any  violation 
of  duty  defeating,  impairing,  or  prejudicing 
the  rights  of  a  party  to  an  action,  where 
an  injunction  restrained  defendant  from 
prosecuting  certain  proceedings  against 
plaintiff  and  defendant  instituted  them,  but 
before  an  order  to  show  cause  why  he  should 
not  be  punished  for  contempt  was  served 
the  proceedings  were  witlidrawn,  there  was 
no  ground  for  punishing  defendant  for  con- 
tempt. Jones  V.  Burgess,  109  App.  Div.  888, 
96  N.  Y.  S.  873.  A  county  officer  claiming 
the  right  to  hold  possession  of  a  room  in  the 
court  house  is  not  guilty  of  contempt  in 
refusing  to  vacate  pursuant  to  the  order 
of  the  county  commissioner's  court.  Watson 
v.    Scarbrough    [Ala.]    40    So.    672. 

Refu.sal  to  obey  a  sub|ioena  or  to  testifyt 
Refusal  of  a  witness  to  appear  and  give  his 
deposition  before  a  notary  or  other  person 
authorized  to  take  it  constitutes  contempt. 
Gay  V.  Thorpe  [Cal.  App.]  82  P.  221.  The 
refusal  of  corporate  officers  to  obey  orders 
of  a  Federal  court  requiring  them  to  pro- 
duce certain  documentary  evidence  on  their 
examination  before  a  special  examiner,  can- 
not   be    justified    on    the    theory    that    such 


evidence  was  not  In  their  possession  or  under 
their  control,  because  their  possession  was 
not  personal,  but  v/aa  that  of  tlie  corpora- 
tion.    Nelson  v.   U.   S.,   201  U.    S.    92,   50   I.rw. 

Ed. .      Comp.  Laws   §§   198-203,  and  circuit 

court  rules  50-57,  providing  for  the  discovery 
of  books  and  papers,  did  not  abrogate  tlie 
usual  proceedings  for  a  contempt  in  courts 
of  chancery  on  the  failure  of  a  party  to  obey 
an  order  for  the  production  of  books.  Me- 
theany  v.  Perkins  [Mich.]  12  Det.  Leg.  JN. 
851,  106  N.  W.  147.  Where  a  party  to  a  suit 
in  chancery  was  proceeded  against  for  a 
contempt  for  failing  to  obey  an  order  requir- 
ing the  production  of  books,  he  did  not,  by 
insisting  that  Comp.  Laws  §§  198-203,  and 
circuit  court  rules  50-57,  controlled  tlie 
proceedings,  waive  his  right  to  have  them 
subsequently  conducted  under  section  10,- 
909,  requiring  the  filing  of  interrogatories 
to  the  defendant,  etc.  Id.  A  commitment 
for  contempt  is  proper  In  aid  of  a  bill  seek- 
ing discovery  in  aid  of  an  action  at  law 
where  it  appears  that  the  remedy  awarded 
by  section  97,  chapter  51,  of  Illinois  statutes, 
providing  for  the  production  of  books,  etc- 
would  not  have  been  adequate  in  aid  of  sucn 
action.  Garden  City  Sand  Co.  v.  People,  118 
111.  App.  372.  By  statute  the  report  of  the 
master  is  made  the  basis  of  the  order  of 
attachment  against  one  willfully  neglecting 
to  obey  a  subpoena  issued  by  such  master, 
and  such  report  must,  therefore,  contain 
the  necessary  elements  to  warrant  the  court 
in  ordering  the  attachment.  Hoi  lister  v. 
People,  116  111.  App.  338.  As  a  general  rule 
a  witness  will  not  be  punished  for  contempt 
in  failing-  to  obey  a  subpoena  in  a  civil  action 
unless  his  fees  have  been  paid  or  tendered. 
Id.;  In  re  Depue  [N.  Y.]  77  N.  B.  798.  A 
court  will  not  punish  for  contempt  for  failure 
to  obey  a  suljpoena  duces  tecum  requiring 
the  production  of  a  large  list  of  books  and 
papers,  many  of  which  apparently  can  have 
no  bearing  on  the  issues  raised  by  tho 
pleadings,  but  the  party  applying  will  be  re- 
quired to  take  out  separate  subpoenas,  each 
of  which  may  then  be  considered  on  its 
merits.  Miller  v.  Mutual  Reserve  Fund  Life 
Ass'n,  139  P.  864.  Refusal  to  testify.  Rog- 
ers  V.    State    [Miss.]    40    So.    744. 

Refusal  to  ausvrer  improper  questions:  A 
witness  is  guilty  of  contempt  for  failure 
to  answer  questions,  notwithstanding  the 
same  are  irrelevant  (Ex  parte  Butt  [Ark.] 
93    S.    W.    992),   or    immaterial    (Nelson    v.    U. 

S.,  201  U.  S.  92,  50  Law.  Ed. ),  but  witness 

sliould  not  be  compelled  to  answer  questions 
whicli  would  incriminate  him  I'Ex  parte  Butt 
[Ark.]  93  S.  W.  992).  A  witness  cannot  be 
punislied  for  contempt  for  refusal  to  answer 
a  question  or  produce  a  document  not  per- 
tinent to  the  issues  involved.  Ex  parte 
Schoepf    [Ohio]    77    N.    E.    276. 

43.  Employers'  Teaming  Co.  v.  Team- 
sters' Joint  Council,  141  P.  679.  Rev.  St.  § 
725  (U.  S.  Comp.  St.  1901,  p.  583),  which 
gives  to  Federal  courts  power  to  punish 
as  contempts  disobedience  or  resistance  by 
officers,  "or  by  any  party,  juror,  witness  or 
other  person,  to  any  lawful  writ,  process, 
rule,  decree  or  command  of  said  courts,"  ex- 
tends the  power  of  such  court  to  enforce  its 
decrees  to  persons  other  than  those  made 
parties  by  name.  Evidence  held  sufficient  to 
charge  respondents  with  notice  of  order  of  the 
court.  Id.  While  parties  who  are  not  parties  to 


7  Cur.  Law. 


CONTEMPT  §  2. 


.749 


(§1)  Z>.  Official  misconduct  and  ohstruction  or  perversion  of  justice.*^ — • 
Presenting  false  affidavits/*'  attempt  to  bribe  a  witness/^  disclosure  by  a  grand 
juror  of  the  proceedings  before  that  body/«  publication  of  charges  designed  to  affect 
the  event  of  pending  actions/^  interference  with  judicial  proceedings,^**  attempt  to 
corruptly  influence  a  juror,^^^  and  similar  acts  tending  to  the  obstruction  of  justice, 
are  contempt, 

§  2.  Defense,  excuse,  or  purgation.^^ — While  intent  to  contemn  has  been  deem- 
ed essential/^  it  is  generally  held  that  neither  ignorance  of  the  law'"*  nor  advice  of 
counseP^  is  an  excuse.  Neither  can  one  charged  with  criminal  contempt  in  pub- 
lishing articles,  charging  the  court  with  corrupt  motives,  plead  good  intent,^''  or 
the  truth  of  the  charges,"  nor  the  fact  that  the  court  was  not  influenced  by  the 
same^*  in  defense.  Inability  to  comply  with  an  order  will  ordinarily  prevent  a 
commitment  for  noncompliance,"®  though  the  party  is  at  fault  in  being  imable  to 
comply.^°  Compliance  Avith  a  lawful  order  of  the  Federal  court  having  jurisdiction 
of  the  parties  has  been  held  a  valid  defense  for  the  violation  of  an  injunction  issued 
by  a  state  court.^^ 


a  suit  in  wliicli  an  injunction  -was  issued  can- 
not be  punlslied  for  contempt  for  violation  of 
the  injunction,  tiiey  may  be  punisiied  for  con- 
tempt in  knowingly  aiding  and  abetting  its 
violation  by  parties  who  are  bound  there- 
by or  conspiring  with  them  for  its  violation. 
Huttig  Sash  &  Door  Co.  v.  Fuelle,  143  F. 
363.-  Though  a  decree  determining  the  rights 
in  water  of  the  parties  to  the  action  in 
terms  enjoins  only  the  parties  from  in- 
terfering with  the  rights  of  others,  a  suc- 
cessor in  right  to  one  of  such  parties  by 
asserting  rights  under  it,  in  effect  makes 
himself  a  party  to  it  and  so  subject  to  its 
injunctive  feature,  and  liable  for  contempt 
proceeding  for  violation  of  it.  State  v.  Dis- 
trict Ct.   [Mont.]   86  P.  798. 

44.  Seattle  Brewing  &  Malting  Co.  v. 
Hansen,  144  F.  1011;  O'Brien  v.  People,  216 
111.    354,    75    N.    E.    108. 

45.  See    5    C.    L.    652. 

46.  Seastream  v.  New  .Tersey  Exhibition 
Co.  [N.  J.  Eq.]  61  A.  1041.  Attempts  to 
improperly  influence  the  administration  of 
justice  in  an  injunction  suit  by  coercing 
complaintant  to  make  affidavits  contradic- 
tory to  his  original  affidavit  and  destructive 
of  the  effect  thereof,  constitutes  contempt. 
Id. 

47. 
430. 

48.  In   re   Atwell,    140   F.    368. 

49.  The  publication  of  charges  to  the  ef- 
fect that  certain  indictments  returned  by  a 
grand  jury  were  procured  througli  fraud, 
blackmail,  and  bribery,  does  not  become 
privileged  matter  by  reason  of  the  fact  that 
the  charges  relate  to  past  acts  as  distin- 
guished from  those  v/liich  are  prospective. 
State  V.  Ellsperman,  3  Ohio  N.  P.  (N.  S.l 
593.  The  grand  jury  is  a  component  part 
of  the  court  and  the  publication  of  such 
charges  without  evidence  upon  which  to 
base  them  is  calculated  to  impede  the  ad- 
ministration of  justice,  and  is  contempt 
of  court  for  which  summary  punishment 
may  be  visited  on  the  guilty  parties.  Id. 
A  publication  charging  the  supreme  court 
and  certain  of  its  Judges  with  having  been 
influenced   by   corrupt   motives   In   their  rul- 


White    V.    White     [N.    J.    Eq.]     62    A. 


ings  In  causes  which  were  still  pending  for 
rehearing,  and  that  they  were  so  influenced 
in  their  final  disposition  of  them  and  of 
another  cause  not  yet  h<=>ard,  constitutes 
crim.inal  constructive  contempt.  People  v. 
News-Times  Pub.  Co.  [Colo.]  84  P.  912. 
Where  a  case  had  been  finally  decided  not 
only  in  the  trial,  hut  in  the  appellate,  court, 
and  a  person  representing  the  defendant  in 
satisfying  the  judgment,  writes  the  counsel 
for  the  plaintiff  a  letter  enclosing  a  check, 
and  at  the  same  time  intemperately  criticis- 
ing the  judgment,  such  criticism,  having  no 
tendency  to  impede  or  embarrass  the  court 
in  the  disposition  of  any  pending  case,  can- 
not be  made  the  basis  of  a  proceeding  for 
contempt.  Fellman  v.  Mercantile  Fire  & 
Marine  Ins.  Co.   [I.,a.]  41  So.  49. 

50.  Threatening  an  officer  with  violence 
and  secreting  property  which  said  officer 
was  required  to  take  under  a  writ  of  re- 
plevin. State  v.  District  Ct.  of  Second  Ju- 
dicial   Dist.,    31    Mont.    645,    83    P.    641. 

51.  McCauIly  v.   U.    S.,    25   App.   D.   C.   404. 

52.  See    5   C.   L.    653. 

53.  One  acting  in  good  faith  and  meaning 
no  disrespect  to  the  court  should  not  be 
punished  for  contempt.  Public  Service  Corp. 
V.   De  Grote   [N.  J.   Eq.]   62   A.    65. 

54.  Ignorance  of  law  and  legal  effects 
of  his  acts  does  not  excuse  contemnor  or 
purge  him  of  the  charge  of  contempt,  but 
is  a  mitigating  circumstance  in  determining 
the  degree  of  his  culpability.  Seastream  v. 
New  Jersey  Exhibition  Co.  [N.  J.  Eq.]  61  A. 
1041. 

S."*.     State  V.   Cahill    [Iowa]    108   N.   W.   453. 
5«.     People  V.  News-Times  Pub.  Co.  [Colo.] 
84  P.  912. 

57.  Hughes  V.  Territory  [Ariz.]  85  P.  1058. 
Const,  art.  2,  §  10,  providing  that  in  actions 
for  libel  the  truth  of  the  publication  may 
be  given  in  evidence,  does  not  apply  to 
proceedings  for  criminal  contempt.  People 
v.    News-Times    Pub.    Co.    [Colo.]    84    P.    912. 

58.  People  V.  News-Times  Pub.  Co.  [Colo.] 
84    P.    912. 

59.  In  re  Davison,  143  F.  673. 

60.  Order    in   bankruptcy    to-  pay    over    to 
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§  3.  Power  to  punish  or  redress;  contempt  or  other  remedy.^^ — Courts  of  record 
have  an  inherent  right  to  punish  contempts  committed  in  their  presence,  and  the  legis- 
lature cannot  abridge  this  right,''^  but  it  has  been  held  that  they  cannot  punish  more 
than  once  for  the  same  contempt.®*  A  court  is  without  power  to  punish  the  violation 
of  a  decree  of  another  court.*'^  Power  to  punish  contemptuous  publications  does  not 
violate  the  right  of  free  speech  or  freedom  of  the  press."*^  That  the  act  complained 
of  as  contemptuous  is  also  a  misdemeanor  does  not  abridge  the  power  of  the  court 
to  punish  for  contempt.*'^  The  power  of  state  courts  to  punish  in  regard  to  matters 
mthin  the  jurisdiction  of  the  Federal  courts  may  be  stayed  or  controlled  by  the 

latter.«8 

§  4.  Pleadings  and  other  proceedings  before  hearing.^^ — Contempt  in  facie 
curiae  may  in  the  absence  of  statute  be  summarily  tried/*'  but  in  all  other  cases, 
reasonably  specific,"  verified,"  charges  must  be  filed  and  served,''^  unless  the  con- 


tiustee    money    found    to   have   been    fraudu- 
lently  withheld.      In   re   Davison,    143    F.    673. 

61.  Board  of  Com'rs  of  Onslow  County 
V.  Tollman  [C.  C.  A.]  145  F.  753. 

62.  See    5    C.    L..    653. 

63.  The  statute  giving-  a  party  the  privi- 
lege of  filing  an  affidavit  of  prejudice  on 
the  part  of  the  judge  was  not  intended  by 
the  legislature  to  enable  a  defendant  in  a 
case  of  contempt  in  the  presence  of  the 
court  to  take  the  trial  of  that  case  before 
another  judge.  State  v.  Shay,  3  Ohio  N.  P. 
(N.  S.)  657;  Ex  parte  McCown,  139  N.  C. 
95,  51  S.  E.  957.  A  court  having  jurisdiction 
to'  issue  an  injunction  has  inherent  power 
to  punish  for  contempt  those  who  violate 
its  mandates.  People  v.  Tool  [Colo.]  86  P. 
224.  The  power  to  enforce  a  decree  for 
permanent  alimony  by  attachment  for  con- 
tempt, for  failing  to  comply  therewith,  be- 
longs inherently  to  a  court  having  jurisdiction 
of  divorce  suits.  Van  Dyke  v.  Van  Dyke 
[Ga.]  54  S.  E.  537.  The  supreme  court  has 
inherent  power  to  punish  criminal  coa- 
structive  contempt  as  to  pending  causes. 
People  V.  News-Times  Pub.  Co.  [Colo.]  84 
P  912;  State  v.  Rose  [Kan.]  85  P.  803.  The 
jurisdiction  of  courts  of  equity  having  been 
given  to  the  superior  court  by  the  con- 
stitution, a  justice  of  the  peace  before 
Whom  a  witness'  disposition  was  sought  to 
be  taken  in  a  case  pending  in  the  superior 
court  had  no  jurisdiction  to  punish  a  wit- 
ness for  contempt  in  refusing  to  appear 
and  testify.  Gay  v.  Thorpe  [Cal.  App.]  82 
P.  221.  A  vice-cliancellor  to  whom  a  com- 
plaint for  injunction  was  presented  and  who 
issued  the  preliminary  injunction  has  juris- 
diction to  entertain  contempt  proceedings 
against  parties  attempting  to  improperly  in- 
fluence the  administration  of  justice  in  an 
injunction  suit  by  coercing  complainant  to 
make  affidavits  contradictory  to  his  origi- 
nal affidavit  and  destructive  of  the  effect 
tliereof.  Seastream  v.  New  Jersey  Exhibition 
Co.  [N.  J.  Eq.]  61  A.  1041.  The  supreme 
court  of  the  District  of  Columbia  is  a  court 
of  the  United  States,  within  the  meaning 
of  U.  S.  Rev.  Stat.  S  725,  conferring  upon  the 
courts  of  the  United  States  the  power  to 
punish  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  contempts  of  their 
authority.  Moss  v.  U.  S.,  23  App.  D.  C. 
475. 


64  People  V.  Kavanagh,  220  111.  49,  77  N. 
E.    107. 

65.  Jarvis  Adams  Co.  v.  Knapp,  213  Pa. 
567,   62   A.   1112. 

66.  People  V.  News-Times  Pub.  Co.  [Colo.] 
84  P.  912.  The  status  of  contempts  as  to 
pending  causes,  as  to  what  constitutes  such 
contempts,  and  as  to  the  procedure  relating 
thereto,  is  not  affected  by  Const,  art.  2,  § 
10,  guarantying  to  every  person  freedom 
to  speak  or  publish  whatever  he  will,  being 
responsible  for  the  abuse  of  the  liberty. 
Id. 

67.  Hughes  V.  Territory  [Ariz.]  85  P.  1058. 

68.  Under  Bankr.  Act  July  1,  1898,  c.  541, 
§§  9,  11,  30  Stat.  549  [U.  S.  Comp.  St.  1901, 
pp.  3425,  3426],  it  is  the  duty  of  ai  court  of 
bankruptcy  to  stay  contempt  proc^eedings 
against  a  bankrupt,  in  a  civil  suit  against 
him  in  a  state  court  on  a  debt  or  claim  from 
which  his  discliarge  would  be. a  release  for 
twelve  nionths,  or  until  his  riglit  to  a  dis- 
charge has  been  determined.  In  re  Adler 
[C.   C.   A.]    144   F'.    659. 

69.  See    5    C.    L.    654. 

70.  Proceedings  for  criminal  contempt  as 
provided  by  Rev.  St.  1898,  §§  2565-2568,  are 
to  be  prosecuted  in  tlie  name  of  the  state 
in  a  summary  manner  or  on  notice  or  in- 
quiry. Emerson  v.  Huss  [Wis.]  106  N.  W. 
518.  "Where  pending  an  adjournment  peti- 
tioner resorted  to  the  dwelling  house  of  a 
judge  of  the  superior  court,  and  tliere  com- 
mitted an  assault  on  liim  because  of  tlie 
judge's  official  action,  petitioner  was  proper- 
ly punished  for  contempt  by  attachment  in 
summary  proceedings.  Ex  parte  McCown, 
139  N.  C.  95,  51  S.  E.  957;  Otis  v.  Superior 
Ct.  [Cal.]  82  P.  853;  Early  v.  People,  117  III. 
App.    608. 

71.  Early  v.  People,  117  111.  App.  60S. 
When  a  contempt  for  which  petitioners  were 
convicted  consisted  in  the  publication  of 
certain  articles  criticising  tlie  procee'dings 
of  a  grand  jury  in  a  newspaper  puV>lished 
by  a  corporation,  and  the  affidavit  merely 
alleged  that  the  petitioners  were  president 
and  general  manager,  and  vice-prps^rl'-nt 
and  assistant  general  manager  of  the  cor- 
poration at  all  times  mentioned  therein,  it 
was  fatally  defective  for  failure  to  charge 
that  they  personally  caused,  or,  being  in  con- 
trol, at  least  permitted,  the  publication  of 
the  articles  in  question.     Otis  v.  Superior  Ct. 
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temnor  voluntarily  appears/*     Under  Kentucky  statute,  a  rule  upon  one  to  show 
cause  why  he  should  not  be  punished  for  contempt  cannot  be  awarded  in  vacation.'^' 


[Cal.]    S2   P.    853.     A   petition   for   an   attach- 
ment is  the  commencement  of  contempt  pro- 
ceeding's   and    sliould    show    facts    which,    if 
proven,    establish   the   contempt   aUeged,   and 
when   based  merely   upon  belief  of  the   peti- 
tioner,   it    is    insufficient.      Early    v.    People, 
117  111.  App.  608.     An  order  committing  peti- 
tioner  for   contempt   in   failing'  to  appear   as 
a  witness   in   supplementary  proceedings  ad- 
judged   her   in    contempt    for    failure    to    ap- 
pear   on    a   certain    day    "or    at    the    time    or 
times    to    which    such    proceedings    were    ad- 
journed."    Held   that  such   order  did   not   set 
forth    the    particular    circumstances    of    peti- 
tioner's   offense,    as    required    by    Code    Civ. 
Proc.   §  11,  and  was  too  indefinite  to  author- 
ize her  incarceration.     In  re  Depue  [N.  Y.]  77 
N.    B.    798.      The    fact    that    the    affidavits    on 
which   a  warrant  is   issued  in  contempt  pro- 
ceedings state  conclusions  upon  information 
and  belief  will  not  warrant  the  setting  asidc^ 
of  the  warrant  when  the  affidavits  state  posi- 
tively the   facts  from  which   the  conclusions 
are   drawn.     State    v.    Harris    [N.    D.]    105    N. 
W.    621.     The    court    has    no    jurisdiction    to 
proceed  with  the  hearing  of  one  arrested  by 
a    commissioner    appointed    to    divide    water 
among  persons  declared   by  decrees  of  court 
to  be  entitled  thereto,  as  authorized  by  Sess. 
Laws    1905,    p.    144,    c.    64,    conferring    on    the 
commissioners  the  power  of  a   sheriff  to  ar- 
rest person.s  interfering-  witli  the  distribution 
made,  and  charged  with  interfering  with  the 
commissioner's    distribution,    unless    a    writ- 
ten charge  is  made  as  required  by  Code  Civ. 
Proc.    2172,    et    seq.,    regulating    proceedings 
for      contempt.     State      v.      District      Ct.      of 
Fifth  Judicial  Dist.  [Mont.]  82  P.  450.      Under 
Comp.    Laws    §    10,909,    requiring   that,    when 
a    defendant    has    been    brought    into    court 
in    a    contempt    proceeding,     interrogatories 
shall   be    filed    specifying    the    facts    and    cir- 
cumstances   alleged    against    defendant,    and 
requiring    his    answer    thereto,    a    failure    to 
file  such  interrogatories  is   error.     Metheany 
V.    Perkins    [Mich.]    12    Det.   Leg.    N.    851,    106 
N.     W.     147.      Where     one     was     served     witli 
an   order   to   show  cause  v/hy   he   should   not 
be  punished   for   contempt,   and   he   appeared 
and  was  found  guilty  after  a  full  investiga- 
tion of  the  facts,  and  the  order  when  served 
was  accompanied   by  copies  of  the  affidavits 
setting     forth     the     facts     constituting     the 
charge,    an     objection     that    order     to    show 
cause   was   not   sufficiently   specific  in   desig- 
nating the  particular  contempt  charged  was 
without  merit.     State  v.  District  Ct.   of  Sec- 
ond   Judicial    Dist.,    31    Mont.    645,    S3    P.    641. 
An  affidavit  in   contempt  proceedings,   which 
alleges    that    defendant    was    restrained    by 
the    court    from    obstructing   a    public    high- 
way and  that  he  obstructed  the  same,  char- 
ges   a   contempt.     State    v.    Reilly,    40    "Wash. 
217,    82    P.    287.     A    petition    for    a    rule    to 
show  cause  why  the  respondent  named  there- 
in   should    not    be    adjudged    guilty    of    con- 
tempt    in     violating    an     injunctlonal     order 
made  in   a  cause  to  which  respondent  is  not 
a  party  is  sufficient  to  adyise  respondent  of 
the    charge    against    him    where    it    sets    out 
specifically    the    acts    which    he    is    charged 
as    having    committed,    although    such    acts 
bring     the     case     within     the     criminal     and 


punitive,  rather  than  civil  and  remedial  class 
of  contempts.  Employers'  Teaming  Co.  v. 
Teamsters'  Joint  Council,  141  P.  679.  In 
contempt  proceedings  for  violating  an  In- 
junction, no  petition  is  necessary,  but  it  is 
sufficient  to  file  an  affidavit  setting  forth 
the  particular  respects  in  which  the  in- 
junction is  being  violated.  Franklin  Un- 
ion No.  4  v.  People,  220  111.  355,  77  N.  E.  176. 
Under  Gen.  St.  1901,  §  1983,  providing  that 
the  return  of  an  officer  on  process  on  an  af- 
fidavit showing  a  person  guilty  of  indirect 
contempt,  a  writ  of  attachment  or  other 
lawful  process  may  issue,  and  such  person 
be  arrested  and  brought  before  the  court, 
and  thereupon  a  written  accusation  setting 
forth  the  facts  alleged  to  constitute  the 
contempt  shall  be  filed,  it  is  not  necessary 
that  an  attachment  issue  and  arrest  be  mad© 
to  bring  a  person  into  court  on  contempt 
proceedings,  but  a  citation  is  sufficient  pro- 
cess. State  v.  Rose  [Kan.]  85  P.  803.  Under 
Code  Cr.  Proc.  1895,  §§  516-519,  authorizing 
the  punishment  of  a  witness  who  fails  to 
obey  a  subpoena,  and  providing  that  when 
a  fine  is  entered  against  a  witness  for  fail- 
ure to  appear  the  judgment  shall  be  condi- 
tional, and  a  citation  shall  issue  to  show 
cause  at  the  term  of  court  at  which  the 
fine  Is  entered,  or  at  the  first  term  there- 
after, why  the  same  should  not  be  final,  etc.. 
the  court  has  no  authority  to  render  a  final 
judgment  for  contempt  against  a  witness 
for  disobedience  of  a,  subpoena  at  the  term 
for  which  the  witness  was  summoned,  and 
without  hearing  evidence  or  issuing  a  cita- 
tion. Ex  parte  Terrell  [Tex.  Cr.  App.]  95 
S.    W.    536. 

72.  That  an  information  by  the  attor- 
ney general  for  contempt  was  not  verified 
is  not  fatal  to  the  jurisdiction  of  the  court 
to  procee.i  thereon  where  the  respondent 
made  a  general  appearance  to  the  citation 
by  moving  to  quash  f- e  citation  and  dis- 
miss the  information  on  the  ground,  among 
others,  that  the  information  did  not  state 
facts  sufficient  to  constitute  a  contempt. 
People  v  News-Times  Pub.  Co.  [Colo.]  84  P 
912 

73.  An  order  to  show  cause  why  an  at- 
torney of  record  for  a  party  should  not  be 
punished  for  contempt  must  be  personally 
served  on  the  attorney,  and  a  service  on  one 
who  had  appeared  as  counsel  for  the  attor- 
ney on  a  motion  in  the  action,  but  who 
had  ceased  to  act  as  counsel,  is  insufficient. 
Weeks  v.  Coe,  97  N.  Y.  S.  704.  An  order 
to  show  cause  may  properly  be  served  on 
the  attorney  of  the  party  sought  to  be  char- 
ged with  contempt.  Lederer  v.  Lederer  47 
Misc.  471,  95  N.  Y.  S.  934.  Service  of  an 
order  on  an  attorney  for  a  witness  v.^ho  is 
not  a  party  to  the  action  is  not  sufficient 
service  to  render  the  witness  liable  for 
contempt  for  failure  to  obey  the  same.  In 
re  Depue  [N.  Y.]  77  N.  E.  798.  Failure  to 
serve  with  a  rule  to  show  cause  in  contempt 
proceedings  a  copy  of  the  order  alleged  to 
have  been  disobeyed  is  immaterial,  where  a 
copy  of  the  order  was  served  immediately 
after  its  issuance.  State  v.  Cape  Fear  Lum- 
ber Co..   72  S.  C.   322,   51  S.   E.   873. 

74.  The     fact     that     on     proceedings     to 
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When  an  answer  is  required,  it  should  be  certain  and  specific/'  and  the  court  may 
allow  the  relator  additional  time  to  reply  to  the  answer  and  file  additional  affidavits." 
Constructive  contempts  in  equity  are  properly  punishable  in  a  proceeding  in  the 
original  suit.'^^  Under  South  Carolina  statute,  providing  that  orders  made  out  of 
court  without  notice  may  be  made  by  the  judge  of  the  court  in  any  part  of  the  state, 
a  circuit  judge  has  jurisdiction  to  issue  a  rule  for  contempt  proceedings  in  a  county 
in  which  he  resides  in  chambers  against  a  party  residing  in  another  county,  the 
return  to  be  made  in  such  other  county.'^^ 

§  5.  Hearing ;  evidence;  trialJ^^ — A  proceeding  to  punish  for  contempt  is  a 
special  proceeding,  independent  of  the  action  or  special  proceeding  in  which  it  may 
be  taken.^^  Contempt  proceedings  are  summary,  and  the  extent  of  the  hearing  as 
to  questions  of  law  in  the  discretion  of  the  court,  though  one  charged  with  contempt 
has  a  right  to  be  heard  in  his  defense.®^  They  are  said  to  be  criminal  in  their  na- 
ture and  require  clear  and  convincing  proof,^"  and  the  weight  of  authority  seems  to 
hold  that  the  guilt  of  the  party  charged  should  be  established  beyond  a  reasonable 
doubt,^*  but  this  statement  has  never  been  applied  to  the  extent  of  importing  into 


punish  for  a.  contempt,  in  violation  of  an  in- 
junction order,  tlie  court  did  not  issue  a  war- 
rant for  defendants'  arrest,  but  called  them 
into  court  by  notice  or  citation,  was  no 
ground  for  a  reversal  of  an  order  discharg-ing 
defendants.  State  v.  Thompson  [Iowa]  106 
N.  W.  515.  Where,  In  proceedings  for  con- 
tempt for  violating  an  order  restraining  a 
city,  its  mayor  and  council,  from  holding 
an  election,  an  affidavit  charging  a  viola- 
tion of  the  order  was  filed,  and  the  city  at- 
torney admitted  in  open  court  that  the  or- 
der had  been  violated  under  his  advice,  there 
was  no  error  in  joining  the  city  attorney  as 
a  party  and  adjudging  him  guilty  without 
first  filing  an  affidavit  charging  him  with  a 
violation  of  the  order,  though  the  statute 
provided  that  a  contempt  can  only  be  prose- 
cuted by  affidavit  setting  forth  the  facts 
constituting  the  contempt.  State  v.  Nicoll, 
40   Wash.    517,    82   P.    895. 

75.  Dupoyster  v.  Clarke   [Ky.]  90  S.  W.  1. 

76.  A  defendant  who  had  failed  to  comply 
with  an  order  to  produce  the  books  of  a 
corporation  of  which  he  was  president,  on 
an  order  to  show  cause  in  contempt  pro- 
ceedings, filed  an  affidavit  stating  that  since 
the  making  of  the  order  he  had  not  had 
possession  or  control  of  any  of  the  books, 
that  he  had  endeavored  to  comply  with  the 
order,  but  had  been  unable  to  do  so,  and 
that  he  was  informed  that  whatever  books 
were  in  existence  were  in  the  hand  of  a  spec- 
ified person.  Held  that  the  affidavit  was  too 
indefinite  and  evasive  to  require  considera- 
tion by  the  court.  Metheany  v.  Perkins 
[Mich.]  12  Det.  Leg.  N.  851,  106  N.  W.  47.  A 
defendant's  answer  to  an  order  to  show 
cause  why  he  should  not  be  adjudged  in 
contempt  for  refusing  to  obey  an  order  to 
pay  $25  a  month  alimony,  alleging  in  vague 
and  general  terms  his  inability  to  make 
payment,  is  insufficient,  when  it  appears  that 
defendant  is  in  receipt  of  $100  per  month. 
Lane  v.   Lane,   27   App.   D.  C.   171. 

77.  State  v.  Cape  Fear  Lumber  Co.,  72  S. 
C.   322,    51   S.   E.    873. 

78.  Where  contempt  proceedings  for  vio- 
lating an  injunction  are  instituted  against 
a  person  not  a  party  to  the  suit  in  which  the 


injunction  was  issued,  the  proper  practice  is 
to  entitle  the  application  for  a  rule  to  show 
cause  in  such  suit,  and  if  the  respondent  is 
found  guilty  thereafter  all  orders  should 
be  entitled  as  in  a  suit  by  the  government. 
Employers'  Teaming  Co.  v.  Teamsters'  Joint 
Council,  141  F.  679.  On  the  trial  before 
the  court  of  an  accusation  by  a  citizen  as 
prosecutor,  charging  a  person  with  viola- 
tion of  an  injunction  under  the  prohibitory 
liquor  law,  the  state  is  not  required  to  sliow 
that  the  prosecutor  had  personal  knowledge 
of  the  violation  of  the  injunction,  nor  to 
offer  evidence  to  prove  that  the  injunction 
was  granted.  The  contempt  proceedings  are 
part  of  the  original  case  and  the  court  will 
take  judicial  notice  of  the  previous  steps 
taken  therein.  State  v.  Thomas  [Kan.]  86  P. 
499. 

79.  Code  Civ.  Proc.  1902,  §  402,  subd.  3. 
State  v.  Cape  Fear  Lumber  Co.,  72  S.  C.  322, 
51   S.  E.  873. 

80.  See    5    C.    L.    655. 

81.  In  re  Depue    [N.  Y.]   77  N.  E.    798. 

S3.  State  v.  Nicoll,  40  Wash.  517,  82  P. 
895. 

S3.  General  Elec.  Co.  v.  McLaren,  140  F. 
876.  Evidence  held  sufficient  to  warrant 
conviction  of  contempt  for  attempting  to 
improperly  influence  juror.  McCauUy  v.  U. 
S.,  25  App.  D.  C.  404.  In  a  proceeding  for 
contempt  of  court  for  failure  of  defendant 
and  his  attorney,  in  a  suit  for  the  settle- 
ment of  firm  accounts,  to  produce  firm  books 
as  directed  by  an  order  of  the  court,  plain- 
tiff averred  that  he  believed  and  was  moral- 
ly certain  that  defendant  took  some  of  the 
books.  Defendant  and  his  attorney  denied 
ever  having  had  possession  of  any  of  the 
books.  Defendant  was  sustained  by  the  af- 
fidavit of  his  wife.  Held  improper  to  con- 
vict defendant  and  his  attorney  of  contempt. 
Cox  v.  Clarke,  108  App.  Div.  363,  95  N.  Y.  S. 
707. 

84.  General  Elec.  Co.  v.  McLaren,  140  F. 
876.  To  justify  an  order  requiring  a  bank- 
rupt to  turn  over  money  or  property  under 
a  penalty  of  imprisonment  for  contempt,  the 
court  must  be  satisfied  beyond  a  reasonable 
doubt  that  he  has   such   money  or  property 
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contempt  proceedings  the  formalities  of  procedure  guaranteed  to  persons  accused  of 
crime,  such  as  trial  by  jury/^  confrontation  of  witnesses,'*''  or  to  have  the  charges 
set  forth  with  the  degree  of  certainty  required  in  an  indictment/^  or  requiring 
probable  cause  for  issuance  of  warrant,*^  nor  does  it  come  within  the  constitutional 
provision  providing  that  no  person  shall  be  compelled  in  a  criminal  case  to  give 
evidence  against  himself.*^  Contempt  proceedings  are  not  within  the  Pennsylvania 
statute  providing  that  costs  may  be  assessed  against  a  defendant  in  criminal  pro- 
ceedings in  certain  cases,  even  though  he  be  acquitted.^"  At  common  law,  a  party 
charged  with  criminal  contempt  is  entitled  to  a  discharge  upon  his  sworn  answer 
denying  the  acts  charged  in  the  petition,^^  but  this  practice  has  never  obtained  in 
equity,"^  but  where  the  answer  to  a  rule  to  show  cause  why  a  party  should  not  be 
attached  for  contempt  is  verified,  and  no  evidence  is  offered  to  show  that  the  return 
is  false,  the  rule  will  be  discharged."^  One  charged  with  contempt  for  violating  an 
order  of  the  court  cannot  attack  such  order  collaterally  in  contempt  proceedino-  if 
the  court  issuing  it  had  jurisdiction  of  the  subject-matter.^*     The  affidavits  on  which 


In  his  possession  or  under  his  control.  In  re 
.Switzer.  140  F.  976;  Samel  v.  Dodd  [C.  C.  A.] 
142  F.  68.  The  imposition  of  a  fine  or  the 
sentencing-  to  prison  for  contempt  is  the  ren- 
dering of  a  judg-ment  in  a  criminal  case,  and 
respondent's  guilt  should  be  established  be- 
yond a  reasonable  doubt.  HoUister  v.  Peo- 
ple, 116  111.  App.  338.  Contra.  State  v.  Har- 
ris   [N.    D.]    105   N.   W.    621. 

B5.  O'Brien  v.  People,  216  111.  354,  75  N.  K. 
108 

S6.  On  the  hearing-  before  a  judge  In  a 
proceeding  for  contempt  for  the  violation  of 
a  restraining  order  granted  on.  application 
for  injunction,  affidavits  are  admissible  in 
evidence  to  prove  the  fact  of  violation.  War- 
ner N  M-irtin,  124  Ga.  387,  52  S.  E.  446;  Ex 
parte  Allison  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep 
40y.  90  S.  W.  492;  State  v.  Thomas  [Kan.l  8C 
P.  499;  People  v.  Tool  [Colo.]  86  P.  224.  Laws 
1893,  p.  96.  providing  for  a.  trial  by  jury  in  all 
cases  -where  a  judgment  is  to  be  satisfied 
by  imprisonment,  does  not  apply  so  as  to 
entitle  defendants,  in  a  proceeding  to  punish 
them  for  contempt,  to  a  jury  trial.  O'Brien 
V.  People,   216  111.  354,  75  N.  E.   108. 

87.  In  contempt  proceedings  for  violation 
of  a  strike  injunction,  defendants  were  not 
entitled  to  a  bill  of  particulars  specifying 
the  acts  charged  to  constitute  the  contempt. 
O'Brien  v.  People,  216  111.  354,  75  N.  E.  lOS. 

88.  Art.  2,  §  8,  Constitution,  requiring 
prosecution  of  offenses  by  indictment  or  in- 
formation, and  article  2,  §  7,  providing  that 
no  warrant  to  seize  any  person  shall  issue 
without  probable  cause,  supported  by  oath  or 
affirmation  reduced  to  writing,  do  not  apply 
to  contempt  proceedings.  People  v.  News- 
Times  Pub.  Co.  [Colo.]  84  P.  912. 

89.  State  v.  Reilly,  40  W^ash.  217,  82  P.  287. 
"Where  a  witness  who  has  refused  to  answer, 
on  the  ground  that  he  might  thereby  in- 
criminate himself,  is  committed  as  contuma- 
cious, the  burden  is  upon  the  sheriff  to  show 
that  the  commitment  was  legal.  In  re  Avery 
C.    Lowe,    3    Ohio    N.    P.    (N.    S.)    641. 

90.  P.  L.  984,  §  23.  Crilly  v.  Hemm,  27 
Pa.   Super.   Ct.    635. 

91.  Early  v.   People,   117   111.  App.   608. 

93.     Employers'  Teaming  Co.  v.  Teamsters' 
Joint  Council,  141  F.  679;  State  v.  Cape  Fear 
Lumber  Co.,  72  S.  C.  322,  51  S.  E.  873.     Where 
7   Curr.   Law — 48. 


a  strike  injunction  was  issued  to  protect 
private  rights,  proceedings  to  punish  cer- 
tain strikers  for  contempt  thereunder  were 
not  criminal,  and  hence  defendants'  sworn 
answers  were  insufficient  to  purge  them  of 
contempt.  O'Brien  v.  People,  216  111.  354  75 
N.    E.    lOS. 

93.  State  V.  Farnum   [S.  C]  53  S.  E.  85. 

94.  O'Brien  v.  People,  216  111.  354,  75  N.  E. 
108;  Lytle  v.  Galveston,  etc.,  R.  Co.  [Tex- 
Civ.  App.]  14  Tex.  Ct.  Rep.  344,  90  S.  W.  316- 
An  appellate  court  will  not  interfere  witli 
a  judgment  punishing  for  contempt  in  vio- 
lating an  injunction,  unless  the  lower  court 
was  without  jurisdiction  either  of  the  sub- 
ject-matter or  of  the  person,  or  had  no  au- 
thority to  render  the  particular  judgment, 
but  this  latter  objection  may  arise  where 
the  evidence  discloses  an  entire  want  of 
power  to  treat  the  matter  complained  of  as 
a  contempt.  Ex  parte  Garza  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  533,  95  S.  W.  1059.  W^iere 
one  knowingly  disobeys  an  Injunction  which 
is  not  void,  he  is  liable  to  punishment  for 
contempt,  although  he  would  have  been  en- 
titled to  a  vacation  of  the  order  upon  mo- 
tion to  dissolve  it  upon  a  trial  of  the  mer- 
its of  the  bill.  Miles  v.  State  [Neb.]  105 
N.  W.  301.  On  motion  to  punish  defendant 
for  contempt  in  violating  an  injunction,  de- 
fendant could  not  have  a  vacation  of  the 
injunction  order  where  he  had  served  no 
notice  that  he  would  ask  for  such  vacation- 
Jones  V.  Burgess,  109  App.  Div.  888,  96  N.  Y. 
S.  873.  An  injunction  to  restrain  the  en- 
forcement of  a  judgment  granted  by  a  dis- 
trict judge  of  a  county  other  than  that  in 
which  the  judgment  was  rendered,  and  made 
returnable  before  such  judge  in  his  own 
county,  in  violation  of  Sayles'  Rev.  Civ.  St. 
art.  2996,  though  irregular,  was  not  void 
and  the  court  had  authority  to  punish  for 
contempt  the  violation  thereof.  Ex  parte 
Breeding  [Tex.  Cr.  App.]  90  S.  W.  634.  On 
proceedings  to  punish  for  a  contempt  in  the 
violation  of  an  injunction  order,  the  court 
will  not  consider  whether  the  order  was  er- 
roneous. Smith  V.  Miller  [Ky.]  91  S.  W. 
1140.  A  defendant  in  contempt  proceedings 
for  violating  an  injunction  cannot  purge 
himself  of  contempt  by  going  into  the  mer- 
its of  the  case  to  determine  whether  or  not 
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a  warrant  is  issued  in  contempt  proceedings  are  admissible  in  evidence  on  the 
hearing.®^ 

§  6.  Findings  and  judgment.^^ — To  support  a  conviction  for  contempt  there 
must  be  findings  reciting  the  conviction  and  facts  on  which  it  is  based,^*^^  and  the 
judgment  must  show  on  its  face  that  the  matters  charged  were  within  tlie  court's 
jurisdiction.®^ 

§  7.  Punishment ;  fine  and  commitment ;  further  proceedings.^^ — Punishment 
is  usually  regiilated  by  statute  and  may  be  by  fine  or  imprisonment  or  both/^  but 


the  discretion  of  tlie  court  was  properly  ex- 
ercised in  granting-  the  injunction.  Blak<5 
V.  Nesbet,  144  F'.  279;  Franklin  Union  No.  4 
V.  People,  220  111.  355,  77  N.  B.  176,  afg.  121 
111.  App.  647.  That  the  terms  of  a  strike  in- 
junction were  broader  than  the  alleg-ations 
of  the  bill  was  no  defense  in  a  proceeding 
to  punish  for  contempt  in  violating-  the  in- 
junction. O'Brien  v.  People,  216  111.  354,  75 
N.  B.  108.  A  judgment  directing  the  issu- 
ance of  a  peremptory  writ  of  mandamus, 
commanding  the  doing  of  some  act  within 
the  jurisdiction  of  the  court  to  command, 
cannot  be  collateralb  impeached  in  proceed- 
ings to  punish  a  disobedience  of  the  writ.  If 
facts  arising  subsequent  to  the  judgment  ren- 
der its  modification  proper,  the  exclusive 
remedy  is  by  motion  in  the  original  action. 
State  V.  Giddings  [Minn.]  107  N.  W.  1048.  In 
contempt  proceeding  for  a  violation  of  an  or- 
der restraining  defendant  from  obstructing 
a  highway,  the  question  whether  the  order 
is  void  on  the  ground  that  no  highway  ex- 
isted is  not  open  for  determination,  the  judg- 
ment of  the  trial  court  in  the  case  not  hav- 
ing been  appealed  from.  State  v.  Reilly,  40 
Wash.    217,    82    P.    287. 

»5.     State  v.  Harris   [N.  D.]    105  N.   W.   621. 

96.     See  5  C.  L.  656. 

9681.  Franklin  Union  No.  4  v.  People,  220 
111.  355,  77  N.  B.  176.  An  order  of  conviction 
of  contempt  for  violating  an  injunction, 
which  refers  to  the  petition  and  the  affidavits 
filed  in  its  support,  and  in  apt  terms  ad- 
judges the  respondent  guilty  of  a  violation 
of  the  injunction,  setting  out  the  manner  of 
its  violation,  adjudging  it  to  be  in  contempt, 
and  imposing  on  it  a  fine  of  a  certain  sum,  is 
sufficient.  Id.;  State  v.  District  Ct.  [Mont.] 
85  P.  870;  Crites  v.  State  [Neb.]  105  N.  W. 
469.  Inasmuch  as  there  are  crimes  in  which 
proof  of  agency  is  necessary  to  conviction, 
a  court  will  not  hold  that  a  witness  has  been 
legally  committed  for  contempt  in  refusing  to 
answer  a  question  as  to  whether  he  was 
the  agent  of  a  certain  bridge  company  during 
a  certain  period,  where  there  is  nothing  in 
the  record  showing  the  nature  of  the  action 
in  which  the  witness  is  being  examined.  In 
re  Avery  C.  Lowe,  3  Ohio  N.  P.  (N.  S.)  641. 
In  a  proceeding  for  civil  contempt  under  Rev. 
St.  1898,  c.  150,  authorizing  the  imposition 
of  a  fine  for  indemnity  of  the  person  injured, 
where  contemnor  was  ordered  to  show  cause 
why  he  should  not  be  punished,  and  made 
default,  a  judgment  merely  declaring  him 
guilty  without  a  determination  byi  the  court 
as  to  whether  the  misconduct  was  calculat- 
ed to  or  actually  did  impede  or  prejudice  the 
rights  or  remedies  of  any  party  to  an  action 
or  proceeding  as  declared  by  such  chapter, 
and  whether  or  not  actual  loss  resulted  from 
such    misconduct,    was    invalid.     Emerson    v. 


Huss  [Wis.]  106  N.  W.  518.  An  order  ad- 
judging an  executor  in  contempt  for  failing 
to  pay  money  -which  he  is  directed  to  pay 
need  not  contain  a  finding  as  to  his  ability 
to  pay  the  sum  required.  In  re  Strong,  97 
N.  Y.  S.  459.  Where  a  debtor  is  convicted 
of  contempt  arising  out  of  proceedings 
supplementary  to  execution,  an  order  sus- 
taining the  regularity  of  the  contempt  pro- 
ceedings, but  assessing  only  a  nominal  fine, 
having  no  relation  to  the  injury  done  the 
judgment  creditor,  is  irregular  and  unau- 
thorized. Mitchell  V.  Loderman,  97  N.  Y.  S. 
1006.  In  a  proceeding  for  contempt  against 
a  corporation  and  its  agents,  finding  return 
of  the  rule  on  the  agents  to  show  cause  to 
be  sufficient,  and  discharging  the  rule  as  to 
them,  is  not  prejudicial  as  to  the  corporation, 
and  it  may  be  adjudged  in  contempt  without 
specifications  as  to  the  agents  or  the  place 
or  time  when  the  order  -was  violated.  State 
V.  Cape  Fear  Lumber  Co.,  72  S.  C.  322,  51  S. 
E.   873. 

97.  Otis   V.    Superior    Ct.    [Cal.]    82    P.    853. 

98.  See   5   C.   L.    657. 

99.  State  V.  District  Ct.  [Neb.]  107  N.  W. 
963.  The  county  commissioner's  court  can- 
not, in  adjudging  a  county  officer  guilty  of 
contempt  for  refusing  to  vacate  a  room  in 
the  court  house  pursuant  to  its  orders,  im- 
pose on  him  the  punishment  of  putting  him 
and  the  property  out  of  the  room,  such  punish- 
ment not  being  mentioned  in  the  statute. 
Watson  V.  Scarbrough  [Ala.]  40  So.  672.  In  a 
prosecution  for  criminal  contempt  as  pro- 
vided by  Rev.  St.  1898,  §§  2565-2568,  defend- 
ant, if  adjudged  guilty,  may  be  punished  by 
fine  or  imprisonment  or  both.  Emerson  v. 
Huss  [Wis.]  106  N.  W.  518.  Under  Code 
1895,  §  5717,  providing  that  "superior  courts 
have  authority  to  punish  contempt  by  fines 
not  exceeding  $200  and  by  imprisonment 
not  exceeding  twenty  days,"  a  judge  of  the 
superior  court  has  no  power  to  impose  a 
fine  of  more  than  $200  for  contempt  in  vio- 
lating a  temporary  restraining  order,  when 
the  violation  was  treated  by  the  judge  as 
a  single  act.  W^arner  v.  Martin,  124  Ga. 
387,  52  S.  B.  446.  Comp.  Laws,  §  10,913, 
provides  that  when  misconduct  complained 
of  in  contempt  proceedings  consists  in  the 
omission  to  perform  some  act  or  duty  which 
is  yet  in  the  power  of  defendant  to  perform, 
he  shall  be  imprisoned  until  he  shall  have 
performed  such  act  or  duty  and  paid  such 
fine  as  shall  have  been  imposed  and  the  costs, 
etc.  Section  10,915  declares  that  in  other 
cases  where  no  special  provision  is  other- 
wise made  by  law,  if  the  imprisonment  is 
ordered,  it  shall  be  for  a  reasonable  time,  not 
exceeding  six  months,  etc.  Held,  that  section 
10,915  did  not  apply  to  a  proceeding  for 
contempt  to  compel  a  divorced  wife  to  com- 
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where,  the  statute  is  in  the  alternative  the  courts  cannot  impose  both.*  Costs  of  the 
proceedings  are  sometimes  imposed  in  addition  to  the  fine.^  Where  civil  contempt 
results  in  injury  to  a  party,  the  fine  may  take  the  form  of  a  mulct  for  his  benefit,'' 
but  the  fine  may  be  imposed,  whether  any  injury  resulted  to  the  party  to  the  action 
or  not,*  and  by  statute  in  Wisconsin,  such  fine  is  payable  to  the  common  school 
,fund.^  A  corporation  as  well  as  a  natural  person  may  be  committed  for  contempt  and 
may  be  punished  by  a  fine.®     Where  a  contemner  is  punished  by  imprisonment,  the 


ply  with  a  portion  of  a  decree  requiring'  her 
to  pay  over  to  her  husband  a  certain  portion 
of  a  trust  fund,  but  that  she  wa«  properly 
committed  under  the  former  section  "until 
further  order  of  the  court."  Carnahan  v. 
Carnahan  [Mich.]  12  Det.  Leg-.  N.  1023,  107  N. 
W.  73.  When  a  witness  fails  to  attend  be- 
fore a  notary  in  obedience  to  a  subpoena  is- 
sued by  that  officer,  he  may  be  punished  as 
for  a  contempt,  but  sucli  punishment  can- 
not exceed  a  fine  of  $50,  and  tlie  notary 
is  not  authorized  by  statute  to  commit  the 
witness  to  the  county  jail  therefor.  In  re 
Butler  [Neb.]  107  N.  W.  572.  An  attorney 
can  only  be  suspended  from  practice  by  a 
nisi  prius  court,  in  proceedings  for  that  pur- 
pose under  Kurd's  Rev.  St.  1903,  c.  13,  and 
such  a  court  had  no  authority  to  suspend 
an  attorney  as  a  punishment  for  a  contempt 
in  the  presence  of  the  court.  People  v. 
Kavanag-h,   220  111.  49,  77  N.  E.  107. 

1.  As  U.  S.  Rev.  St.  §  725  limits  the 
power  of  the  courts  of  the  United  States  to 
punish  contempt  of  their  authority  to  fine 
or  imprisonment,  the  supreme  court  of  the 
District  of  Columbia  has  no  authority  to 
impose  both  fine  and  imprisonment  upon  a 
party  found  g-uilty  of  contempt.  Moss  v.  U. 
S.,    23   App.   D.   C.   475. 

2.  Warner  v.  Martin,  124  Ga.  387,  52  S.  K. 
446. 

3.  When  in  a  prosecution  for  civil  con- 
tempt, loss  or  injury  results  to  party  to  an 
action  or  proceedingr  pending  before  the 
court,  the  court  is  only  authorized  to  impose 
a  fine  by  way  of  money  indemnity  for  such 
Injury,  as  provided  by  Rev.  St.  1898,  §  3490, 
and  cannot  impose  a  fine  or  imprisonment  or 
both  as  provided  by  section  3489.  Emerson 
V.  Huss  [Wis.]  106  N.  W.  518.  The  power  of 
a  court  to  punish  for  a  constructive  con- 
tempt is  limited  by  Rev.  Laws  1905,  §  4640, 
to  a  fine  not  exceeding  $50,  unless  it  ex- 
pressly appears  that  the  right  of  a  party  to 
an  action  or  special  proceeding  was  defeat- 
ed or  prejudiced  thereby.  State  v.  Miesen 
[Minn.]  108  N.  W.  513.  No  misconduct  is 
punishable  under  Rev.  St.  1898,  c.  150,  pro- 
viding for  the  punishment  of  civil  contempts, 
unless  the  rights  or  remedies  of  a  party  to 
an  action  or  proceeding  pending  or  triable 
in  a  court  or  before  one  of  its  commissioners 
may  thereby  be  defeated,  impaired,  or  preju- 
diced. Emerson  v.  Huss  [Wis.]  106  N.  W. 
518.  Where  a  creditor  in  supplementary  pro- 
ceedings had  the  right  to  recover  all  the 
damages  he  sustained  against  a  witness  for 
failure  to  appear  before  a  referee  and  testify 
in  an  action  for  that  purpose,  as  authorized 
by  Code  Civ.  Proc.  §§  852-854,  the  court  had 
no  power,  in  a  proceeding  against  the  wit- 
ness for  contempt,  to  impose  a  fine  equal  to 
the  amount  of  the  creditor's  judgment  and 
costs,  and  direct  the  same  to  be  paid  to   the 


creditor,  the  power  to  make  such  order  being 
limited  by  §  2284  to  a  case  where  the  com- 
plaining party  could  not  maintain  an  action 
for  damages  for  the  injury  sustained  by  rea- 
son of  the  failure  of  the  offender  to  obey  the 
process.     In   re   Depue    [N.    Y.]    77    N.    E.    798. 

4.  Rev.  St.  1898,  c.  150,  authorizing  punish- 
ment of  civil  contetnpt,  confers  power  on  the 
court  to  punish  by  fine  and  imprisonment 
all  acts  of  misconduct  constituting  such  con- 
tempts, though  the  misconduct  may  pertain 
to  the  performance  of  a  duty  still  within  the 
power  of  the  contemnor  to  perform,  and 
though  it  may  produce  no  actual  loss  or  in- 
jury. Emerson  v.  Huss  [Wis.]  106  N.  W.  518. 
Under  2  Ballinger's  Ann.  Codes  &  St.  §  5799, 
authorizing  the  punishment  for  contempt  by 
fine  or  imprisonment  or  both,  and  declaring 
that  the  fine  shall  not  exceed  $300,  nor  the 
imprisonment  6  months,  and,  when  the  con- 
tempt does  not  consist  of  disorderly  be- 
havior toward  the  court  or  misconduct  in- 
terrupting the  course  of  a  trial,  it  must  ap- 
pear that  a  party's  rights  are  prejudiced  be- 
fore the  contempt  can  be  punished  other- 
wise than  by  a  fine  not  exceeding  $100,  a 
person  adjudged  guilty  of  contempt  in  vio- 
lating an  order  restraining  him  from  ob- 
structing a  public  highway  cannot  be  punish- 
ed by  a  fine  of  $100  and  30  days  imprison- 
ment, in  the  absence  of  a  showing  that  the 
rights  of  a  party  were  prejudiced  by  the 
act  constituting  the  contempt.  State  v.  Reil- 
ly,    40    Wash.    217,    82    P.    287. 

5.  Where  a  fine  is  imposed  as  a  punish- 
ment for  a  civil  contempt,  no  pecuniary 
loss  having  been  suffered  by  the  party  whose 
rights  have  been  impeded  or  prejudiced,  such 
fine  is  properly  payable  to  the  common  school 
fund  of  the  state  as  provided  by  Rev.  St. 
1898,  §§  3495,  3496.  Emerson  v.  Huss  [Wis.] 
106  N.  W.  518.  Const,  art.  6,  §  33,  provides 
that  no  person  shall  be  imprisoned  for  debt 
arising  out  of  or  founded  on  contract  ex- 
press or  implied,  etc.  Comp.  Laws,  §  9553, 
declares  that  no  person  shall  be  arrested  or 
imprisoned  under  civil  process  issued  out 
of  a  court  of  law  or  on  execution  issued  out 
of  a  court  of  equity  in  any  suit  or  pro- 
ceeding for  the  recovery  of  money,  and  sec- 
tion 9554  provides  that  the  preceding  section 
shall  not  extend  to  proceedings  as  for  con- 
tempt to  enforce  civil  remedies.  Held  that 
such  section  did  not  prevent  the  enforce- 
ment of  a  portion  of  a  divorce  decree,  requir- 
ing the  wife  to  deliver  a  portion  of  a  trust 
fund  to  her  hu.<<band,  by  proceedings  as 
for  criminal  contempt.  Carnahan  v.  Carna- 
han [Mich.]  12  Det.  Leg.  N.  1023,  107  N.  W.  73. 

6.  Franklin  Union  No.  4  v.  People,  220 
111.  355,  77  N.  E.  176.  A  labor  union,  which 
ordered  a  strike  and  which  through  its  of- 
ficers and  members  engaged  in  picketing  and 
intimidating  and    threatening   nonunion   em- 
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commitment  must  specify  the  particular  circumstances  of  the  offense.'^  The  courts 
will  not  inflict  perpetual  imprisonment  upon  a  contemnor  by  ordering  his  imprison- 
ment till  he  perform  some  act  which  is  out  of  his  power  to  perform.^  A  fine  of 
$1^000  is  not  an  excessi^•e  punishment  for  flagrant  violation  of  order  of  court.^ 

§  8.     Discharge  or  pardon}'^ 

§  9.  Review  of  proceedings}'^ — Every  court  is  the  exclusive  judge  of  its  own, 
contempts,  and  its  judgment  is  subject  to  review  only  o^n  the  point  of  jurisdiction.^- 
The  judgment  rendered  by  the  court  on  a  hearing  in  contempt  will  not  be  disturbed 
on  appeal  unless  the  lower  court  gi-ossly  abused  his  discretion.^^  The  court  will  not 
consider  the  merits  of  the  action  in  which  the  contempt  was  punished  on  an  appeal 
from  an  order  adjudging  one  in  contempt.^*  The  reviewing  court  will  not  go  out- 
side of  the  record  to  determine  whether  there  is  matter  other  than  that  contained 
therein.^^  Under  Michigan  statute,  contempt  proceedings  are  not  "actions  at  law" 
within  the  provision  thereof,  providing  for  the  review  of  "actions  at  la\v^'  by  certi- 
orari in  certain  cases."  An  application  for  review  by  certiorari  may  be  made,  al- 
though the  execution  of  an  order  adjudging  one  guilty  of  contempt  has  been  sus- 
pended to  a  future  day."     A  judgment  adjudging  a  witness  guilty  of  contempt  in 


ployes,  was  properly  adjudged  guilty  of  con- 
tempt in  violating-  an  injunction  restraining 
it  from  interfering  with  the  business  of 
their  employers,  etc.  Id.  Under  N.  Y.  stat- 
ute it  has  been  held  that  a  municipal  cor- 
poration may  be  fined  for  contempt  for  vio- 
lating an  injunction.  Marson  v.  Rochester, 
97  N.  Y.  S.  881. 

7.  Emerson  v.  Huss  [Wis.]   106  N.  W.  518. 

8.  In  re  Scarborough's  Will,  139  N.  C.  423, 
51   S.   E.   931. 

9.  A  fine  of  $1,000  Imposed  upon  a  labor 
union  for  flagrant  and  repeated  violations 
of  an  injunction,  restraining  it  from  inter- 
fering with  nonunion  employes  and  their 
employers,  is  not  excessive.  Franklin  Un- 
ion No.  4  V.  People,  220  111.  355,  77  N.  B.  176. 

10.  11.     See    5   C.   L.    658. 

12.  Otis  V.  Superior  Ct.  [Cal.]  82  P.  853. 
On  a  writ  of  habeas  corpus  to  determine  the 
legality  of  petitioner's  confinement  for  con- 
tempt, the  only  question  presented  for  con- 
sideration ;s  the  jurisdiction  or  power  of  the 
court  to  proceed  as  he  did,  since  such  writ 
cannot  be  made  to  perform  the  office  of  a 
writ  of  error  or  an  appeal.  Ex  parte  Mc- 
Cown,  139  N.  C.  95,  51  S.  E.  957.  The  stat- 
ute conferring  jurisdiction  on  the  supreme 
court  to  issue  writs  of  habeas  corpus  in  cer- 
tain cases  does  not  give  it  power  to  review 
the  evidence  upon  which  the  court  of  civil 
appeals  adjudged  relators  guilty  of  contempt. 
Ex  parte  Reid  [Tex.]  14  Tex.  Ct.  Rep.  347, 
89    S.    W.    956. 

13.  Warner  v.  Martin,  124  Ga.  387,  52  S.  E. 
446. 

14.  Assignment  of  errors  attacking  suffi- 
ciency of  petition  for  divorce  will  not  be 
considered  upon  an  appeal  from  an  order 
adjudging  appellant  guilty  of  contempt  for 
failure  to  pay  alimony.  Lane  v.  Lane,  27 
App.  D.  C.  171.  When  a  complaint  and  af- 
fidavit for  a  preliminary  Injunction  made 
a  prima  facie  case  for  the  issuance  thereof, 
and  no  appeal  was  taken  from  an  order 
denying  defendant's  motion  to  dissolve  the 
Injunction,  which  defendant  deliberately  dis- 
obeyed,   defendant    was   not    entitled    to    re- ) 


view  an  order  committing  him  for  contempt 
in  violating  the  injunction  on  the  ground 
that  the  injunction  was  void.  Saginaw  Lum- 
ber &  Salt 'Co.  V.  Griffore  [Mich.]  13  Det. 
Leg.  N.  505,  108  N.  W.  681.  Objections  to  the 
materiality  of  the  testimony  are  not  open 
to  consideration  on  a  writ  of  error  sued 
out  by  witnesses  to  review  a  judgment  for 
contempt,  entered  against  them  for  disobey- 
ing an  order  to  testify.  Nelson  v.  U.  S.,  201 
U.   S.  92,  50   Law.   Ed. . 

1.1.  When,  on  appeal  from  a  judgment  of 
conviction  for  contempt,  there  is  no  certifi- 
cate of  the  clerk  that  appellants  have  filed  a 
complete  record,  appellants  cannot  raise  the 
question  that  the  recitals  found  in  the  or- 
ders appealed  from  are  not  sufficient  to  au- 
thorize a  judgment  of  conviction.  Franklin 
Union  No.  4  v.  People,  220  111.  355,  77  N.  K. 
176.  Where  the  evidence  introduced'  on  the 
trial  of  one  charged  with  constructive  con- 
tempt for  the  violation  of  an  order  of  in- 
junction is  not  preserved  and  authenticated 
by  a  proper  bill  of  exceptions,  the  only  ques- 
tion which  can  be  considered  by  the  review- 
ing court  is  whether  the  pleadings  contain- 
ed in  the  transcript  support  the  judgment, 
and,  if  they  are  found  sufficient,  the  judg- 
ment will  be  affirmed.  Miles  v.  State  [Neb.] 
105  N.  W.  301.  The  supreme  court,  on  cer- 
tiorari to  review  an  order  adjudging  one 
guilty  of  a  direct  contempt,  may  not  look  be- 
yond the  contents  of  the  order  adjudging  him 
guilty.  State  v.  District  Ct.  [Mont.]  85  P. 
870. 

16.  Pub.  Acts  1905,  p.  484,  act  No.  310,  pro- 
vides that  whenever,  in  any  action  at  law 
in  the  circuit  court,  a  motion  to  quash  tlie 
"writ  or  declaration"  on  jurisdictional 
grounds  shall  be  decided  adversely  to  the 
party  filing  such  motion,  the  decision  may 
be  reviewed  by  certiorari  forthwith.  Held 
that  certiorari  was  not  the  proper  remedy 
to  review  a  motion  to  quash  contempt  pro- 
ceedings prior  to  the  final  determination 
thereof  in  the  circuit  court,  either  under  such 
section  or  independent  thereof.  In  re'Smitli 
[Mich.]    107    N.   W.    724. 
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refusing  to  answer  questions  put  to  him  is  reviewcable  on  certiorari  and  not  on  ap- 
peal.^**  A  judgment  in  a  summary  proceeding  for  contempt  in  facie  curiae,  where 
no  complaint  is  filed,  no  evidence  taken,  and  no  trial  had,  may  be  reviewed  on  the 
record  made  therein  without  filing  of  a  motion  for  a  new  trial.^'  The  action  of  the 
court  in  contempt  proceedings  in  reserving  for  future  consideration  the  disposition 
of  the  fine  assessed  against  respondent  is  not  subject  to  review  on  appeal  from  the 
judgment  of  conviction.^** 

CONTINUANCE  AND  POSTPONEMENT. 


%   1.     Power  and  Duty  of  Court   (757). 
§   2.     Occasion    for    or    Propriety    of    Con- 
tinuance   or   Postponement    (73S). 

A.  In  General    (758). 

B.  Absence    or    Disability    of    Party    or 

Counsel    (758). 

C.  Absence    of    Witness    or    Inability    to 


Procure  Evidence  (759).     Admission 
of  Testimony  to  Avoid  Continuance 
(760). 
T>.  Surprise    (760). 
§  3.     Procee«linss  to   Procure   Continuance 
or    Postponement    (761). 

§  4.     Apiiellate  Procedure    (761). 


Postponement  of  criminal  trials,^^  and  of  hearing  in  appellate  cjourts,"  are  else- 
where treated,  as  is  the  adjournment  of  terms  of  court.^^ 

§  1.  Power  and  duty  of  court. ^*^ — The  grant  of  a  continuance  rests  largely  in 
discretion-''  and  will  not  be  disturbed  except  on  a  sho-^ong  of  abuse,^®  and  the  court 
in  granting  a  continuance  may  impose  terms  in  its  discretion,^^  but  on  setting  aside 
a  continuance,  to  set  a  case  for  trial  without  giving  suificient  time  to  prepare,  is  an 
abuse  of  discretion.^*     After  one  or  more  continuances  have  been  granted,  appellate 


23. 
24. 


84    P. 


17.  State  V.  District  Ct.   [Mont.]  82  P.  789. 

18.  Kx   parte  Butt    fArk.]    93   S.  W.   992. 

19.  Crites  v.  State  [Neb.]  105  N.  W.  469. 

20.  Franklin  Union  No.  4  v.  People,  220  111. 
S55,    77   N.    K.    176. 

21.  See  Indictment  and  Prosecution,  5  C. 
L.    1790. 

22.  See   Appeal   and   Review,    7    O.   Ii.    128. 
See  Courts,   5  C.  L.   870. 
See   5  C    1j.   659. 
City    of    Spokane    v.    Costello    [Wash.J 

652.  Denial  of  continuance  not  re- 
vised on  the  evidence  that  was  before  trial 
court.  Massucco  v.  Tomassi  [Vt.]  62  A.  57. 
Addressed  to  the  sound  legal  discretion  of 
the  trial  judge.  City  of  Lincoln  v.  Lincoln 
St.  R.  Co.  [Neb.]  106  N.  W.  317;  Johnson  v. 
Thrower,   123   Ga.   706,   51   S.  E.  636. 

26.  Corporation  of  Members  of  Church  of 
Jesus  Christ  v.  Watson  [Utah]  83  P.  731; 
Myers  v.  Kessler  [C.  C.  A.]  142  F.  730;  Cop- 
per River  Min.  Co.  v.  McClellan  [C.  C.  A.] 
138  F.  333;  Reynolds  v.  Smith  [Fla.]  38  So. 
903;  Supreme  Lodge  K.  P.  v.  Lipscomb  [Fla.] 
39  So.-  637;  Wilson  v.  Johnson  [Fla.]  41  So. 
395;  Johnson  v.  Thrower,  123  Ga.  706,  51  S. 
E.  636;  Percival-Porter  Co.  v.  Oaks  [Iowa] 
106  N.  W.  626;  City  of  Paducah  v.  Johnson 
[Ky.]  93  S.  W.  1035;  Dorais  v.  Doll  [Mont.] 
83  P.  884;  Brown  v.  Blaine,  41  Wash.  287,  83 
P.  310;  Levy  v.  Scottish  Union  &  N.  Ins.  Co., 
58  W.  Va.  546,  52  S.  E.  449;  Miller  v.  Mitch- 
ell, 58  W.  Va.  431,  52  S.  B.  478;  Tokum  v. 
Stalnaker  [W.  Va.]  53  S.  E.  862.  Unless  a 
palpable  abuse  of  judicial  discretion  is 
clearly  and  affirmatively  shown  by  the  rec- 
ord. Absence  of  a  party.  Peacock  v.  Feas- 
ter    [Fla.]    40    So.    74.     Unless    it    clearly    ap- 


pears that  there  has  been  an  abuse  of  such 
discretion.  City  of  Lincoln  v.  Lincoln  St. 
R.  Co.  [Neb.]  106  N.  W.  317.  The  refusal  of 
an  application  for  continuance  on  the 
ground  of  the  illness  of  the  party,  when 
It  appears  that  such  party  was  in  court  at 
the  time  of  the  application  and  her  condi- 
lion  wai^  passed  upon  by  the  court  as  by 
inspection,  will  not  be  disturbed  unless  It 
appears  that  there  has  been  a  manifest 
abuse  of  discretion.  Carter  v.  Pitts  [Ga.l 
54  S.  E.  695. 

27.  In  New  York  the  court  may  allow  an 
adjournment  upon  payment  of  costs  to  the 
opposite  party,  under  Mun.  Court  Act  §  195. 
Poland  V.  Minshall,  96  N.  Y.  S.  200.  If  the 
terms  upon  which  the  withdrawing  of  a 
juror,  operating  as  a  postponement,  are  un- 
satisfactory, lie  should  not  accept  the  order 
on  the  conditions  imposed  and  proceed  -wiih 
the  trial.  Kawson  v.  Silo,  105  App  Div. 
278.  93  N.  Y.  S.  416.  In  Sofith  Dakota,  a 
statute  permitting  the  imposition  of  costs 
a.-,  a  condition  of  granting  a  cont-'nuance 
does  not  authorize  the  further  condition  of 
judgment  for  opposite  party  on  default  in 
payment  of  costs.  Rev.  Code  Civ.  Proc.  § 
425.  Schlachter  v.  St.  Bernard's  Roman 
Catholic  Church  [S.  D.]  105  N.  W.  279.  Rev. 
Code  Civ.  Proc.  §  550,  providing  that  a 
movant  whose  motion  has  been  denied  may, 
in  the  discretion  of  the  court,  be  denied  the 
right  to  proceed  in  the  action  until  costs 
have   been    paid,    does    not  apply.     Id. 

28.  Witnesses  being  in  distant  parts  of 
the  state  and  the  defendant  detained  by  ill- 
ness in  anotlier  state,  it  was  error  to  set 
aside  a  continuance  two  days  after  it  was 
granted   and   set   case   for   trial   within   four 
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courts  are  even  less  disposed  to  disturb  a  denial  of  further  continuance.^"  Tlie 
power  to  grant  a  continuance  may  be  exercised  in  favor  of  the  real  defendant,  though 
not  a  party  to  the  record.^" 

It  is  not  incumbent  on  the  court  sua  sponte  to  offer  a  continuance  on  permitting 
an  amendment  to  a  bill  of  particulars  during  trial.^^ 

§  2.  Occasion  for  or  propriety  of  continuance  or  postponement.  A.  In  gen- 
eral.^-— A  misunderstanding  as  to  time  of  trial  may  entitle  a  party  to  a  continuance.^^ 
Defendants  by  announcing  ready  for  trial  with  knowledge  that  a  portion  of  the 
regular  jury  for  the  w^eek  had  been  excused  by  the  court  until  the  next  day,  and 
were  not  then  in  attendance  on  the  court,  waived  any  right  they  inay  have  had  to 
have  the  case  postponed.^* 

(§2)  B.  Absence  or  disahility  of  party  or  counsel.^^ — A  party  is  entitled  to 
a  continuance  on  a  showing  of  inability  to  attend  court  because  of  sickness,  regard- 
less of  the  grounds  of  previous  continuances,^®  and  if  he  or  his  witnesses  live  at  a 
great  distance  from  the  place  of  trial,  he  is  entitled  to  ample  time  to  reach  such 
place  or  send  the  depositions  of  himself  and  his  witnesses, ''^  but  mere  voluntary  ab- 
sence is  not  ground  for  a  continuance.^^ 

Continuance  for  absence  of  counsel  will  be  denied  where  such  absence  was  with- 
out excuse,^"  or  due  to  professional  engagements,*"  or  to  illness  known  to  the  party 
at  the  time  of  engaging  him,*^  or  where  the  movant  was  represented  by  other  com- 
petent counsel,*^  or  where  the  movant  was  negligent  in  procuring  counsel,*^  or  is  not, 
except  for  the  absence  of  counsel,  ready  to  go  to  trial.** 


davs    thereafter.     McDonald      v.      McDonald, 
11 B  Mo.  App.  617.  92  S.  V^,'.   351. 

29.  Puget  Sound  Machinery  Co.  v.  Brown 
Alaska  Co.    [Wash.]    S5   P.  671. 

30.  No  error  for  court  in  instructing  jury 
to  assume  that  in  another  action  ordinary 
rules  of  continuance  would  have  applied. 
City    of    Spokane    v.    Costello    [Wash.]    84    P. 

31.  Rea  V.  Grubb  [Miss.]   39  So.  808. 

32.  See    5   C.    L.    660. 

33.  Crocker  v.  Haley  [Ky.]  92  S.  W.  574. 
An  infant  should  not  have  been  forced  to 
trial  in  the  absence  of  his  leading  counsel 
and  main  witnesses  who  thought  the  trial 
occurred  at  a  later  date.     Id. 

34.  Rice  v.  Dewberry  [Tex.  Civ.  App.J  15 
Tex.  Ct.  Rep.  193,  93  S.  W.  715.  Under  the 
circumstances,  not  error  to  refuse  postpone- 
ment until  the  regular  venire  could  be  had. 
Id. 

35.  See   5  C.   L.   661. 

36.  Ca.se  having  been  on  docket  four 
ycarg  and  frequently  continued  for  appel- 
lant.    Ilollis  V.   Watson    [Ky.]    89    S.   W.    54  8. 

37.  Hill  V.  HiU  [Wash.]  84  P.  829.  A 
defendant  living  in  Manila,  in  a  divorce 
case,  entitled  to  a  continuance,  in  view  of 
the    facts.     Id. 

3S.  After  case  was  set  and  20  days  be- 
fore trial  defendant  left  for  New  York  *;o 
negotiate  sale  ot  city  bonds  of  Los  Angeles 
without  any  showing  of  necessity  or  pe- 
culiar benefits  to  the  city  therefrom,  with 
no  personal  affidavit  but  only  by  his  attor- 
ney and  a  telegram  from  himself,  no  abuse 
of  "discretion  to  deny  continuance.  McCon- 
nell  V.  Fox  [Cal.  App.]    83  P.  259. 

3ft.  Six  days  between  setting  and  calling 
case  for  trial,  although  local  counsel  stated 
he   had   no   time   to   notify   him   after   i.ssues 


were  made  up  (United  States  Fidelity  & 
Guaranty  Co.  v.  Boyd  [Ky.]  94  S.  W.  35), 
especially  where  no  special  benefit  would 
have  resulted  from  his   presence   (Id.). 

40.  Not  an  abuse  of  discretion  to  refuse  a 
continuance  based  on  this  sole  ground. 
Berentz  v.  Belmont  Oil  Co.  [Cal.]  84  P.  47. 
It  should  have  been  made  to  appear  that 
other  professional  advice  was  unavailable, 
and  that  tliere  was  a  meritorious  defense  to 
the  action  which  only  the  absent  attorney 
could   effectively   present.     Id. 

4J.  Especially  where  defendant  was  rep- 
resented by  several  able  and  intelligent 
counsel  and  lost  the  case  apparently  because 
of  the  weakness  of  the  defense.  Trimble  v. 
Southwest  Missouri  I^ight  Co.,  115  Mo.  App. 
605,    92    S.   W.    346. 

42.  Trimble  v.  Southwest  Missouri  Light 
Co.,  115  Mo.  App.  605.  92  S.  W.  346.  Having 
participated  in  two  previous  trials  and  in 
motions  for  new  trials  and  being  of  recog- 
nized ability.  Wheaton  v.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  [S.  D.]  104  N.  W.  850. 
Not  an  abuse  of  discretion  to  deny  contin- 
uance on  death  of  one  of  defendant's  attor- 
neys. Crabtree  Coal  Min.  Co.  v.  Hambv's 
Adm'r  [Ky.]  90  S.  W.  226.  All  of  plaintiffs 
witnesses  but  two  or  three  having  been  ex- 
amined, a  continuance  entailing  great  ex- 
pense upon  him  and  substantial  justice  ap- 
pearing to  ba,ve  been  done  in  view  of  the 
number  of  witnesses  and  great  length  of 
tlie   trial.      Id. 

43.  Failure  to  discharge  an  attorney 
known  to  be  unfavorable  to  nis  client's 
cause  until  the  eve  of  trial,  and  tlien  engag- 
ing an  attorney  known  to  be  disabled  by 
sickness.  Trimble  v.  Southwest  Mo.  Light 
Co.,    115   Mo.   App.    605,    92    S.   W.    346. 

44.  Dornan  v.   Buckley,    119   111.   App.    523. 
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(§2)  C.  Absence  of  witness  or  inahility  to  procure  eviden^ce.*^ — A  continu- 
ance because  of  the  absence  of  a  witness  may  be  denied  when  the  movant  does  not 
show  due  diligence  in  procuring  the  presence  of  the  witnes-s,""*  or  that  the  testimony 
of  such  ^dtness  is  material,*^  or  does  not  give  a  reasonable  explanation  of  his  failure 
to  have  ^ntness  present/®  or  unreasonably  delays  asking  for  a  continuance  without 
sufficient  excuse.*^  A  reasonable  explanation  must  also  be  given  to  warrant  a  con- 
tinuance for  procuring  evidence.^°  It  has  been  held  that  due  diligence  requires 
serving  of  process,"  or  the  taking  of  a  deposition,"  especially  if  beyond  the  juris- 
diction of  the  court,"^  and  the  orders  of  litigants  to  their  employes  or  visits  to  the 
houses  of  witnesses  is  insufficient.^* 

An  error,  if  any,  in  refusing  a  continuance  because  of  an  absent  witness,  is  waived 
by  a  failure  to  offer  the  affidavit  containing  his  statements  as  evidence  on  the  trial 
of  the  case,®^  or  by  the  supplying  of  the  testimony  in  some  other  way.^^ 

On  the  suppression  of  depositions  arriving  in  a  defective  condition  without  fault 
of  the  party  offering  them,  he  is  entitled  to  a  continuance.''^  ^^^lere  one  party  is 
granted  an  adjournment  to  procure  certain  evidence,  which  is  the  onlv  evidence  on 


45.  See  5  C.  L.  661. 

46.  No  process  served  on  witness  and  no 
attempt  to  take  his  deposition.  Illinois 
Cent.  R.  Co.  v.  Belt  [Ky.]  93  S.  W.  601. 
Serving  subpoena  only  on  morning  of  day 
case  was  called  for  trial,  although  it  had 
been  set  for  several  weeks  and  affiant  knew 
that  absent  witness  would  be  required,  the 
latter  having  testified  at  a  prior  trial,  was 
not  a  sufficient  showing  of  due  diligence 
within  Rev.  St.  Utah,  1898.  §  3133.  Cor- 
poration of  Members  of  Church  of  Jesus 
Christ  V.  ^'atson  [Utah]  83  P.  731.  Appli- 
cation, although  the  iirst,  failing  to  show 
when  a  citation  was  served  or  how  long 
before  trial  local  attorney  received  papers 
from  defendant,  and  permitting  a  possible 
neglect  of  two  or  three  months  in  procuring 
evidence,  did  not  show  diligence.  Chicago. 
etc.,  R.  Co.  V.  Calvert  ITex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  642,  91  S.  W.  825.  Want  of 
diligence  in  learning  the  whereabouts  of 
an  absent  wit., ess,  where  it  appears  that 
in  a  very  brief  time  and  with  a  slight  effort 
the  party  was  able  to  obtain  such  informa- 
tion. San  Antonio  Machine  &  Si.pply  Co. 
V.  Josey  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
176,  91  S.  AY.  598.  Failure  to  show  due  dil- 
igence under  the  first  continuance.  No  ex- 
planation why  deposition  of  a  nonresident 
was  not  taken  in  accordance  with  prayer  in 
first  application.  Continental  Casualty  Co. 
V.  Hagarty  [Ky.]  90  S.  W.  561.  Not  error 
to  refuse  to  allovy  affidavit  to  be  read  as 
deposition.     Id. 

47.  Not  error  to  refuse  motion  where  the 
testimony  of  such  witness  would  have  been 
immaterial.  Kellyville  Coal  Co.  v.  Strine, 
117    111.    App.    115. 

48.  No  allegations  of  surprise,  but  mere- 
ly suggesting  that  being  unsuccessful  in 
introducing  incompetent  evidence  to  sho'^v 
contents  of  a  receipt  they  wished  to  pro- 
cure attendance  of  a  witness  who  knew. 
Kann  v.   Weir,   95  N.   Y.   S.   584. 

49.  McCarthy  v.  Metropolitan  St.  R.  Co.. 
96  N.  Y.  S.  140.  Delay  until  the  close  of 
plaintiff's  case  is  unreasonable.      Id. 

50.  Length  of  sewer  in  a  proceeding  to 
confirm  a  special  assessment.  No  suggestion 
before  commencement  of  trial  that  such  evi- 


dence had  not  been  obtained,  and  no  reason 
for  delinquency  in  'obtaining  it  being  given. 
Sheedy  v.  Chicago   [111.]   77  N.  E.  539. 

51.  Witness  promising  to  attend  at  atrial 
but  detained  at  home  by  illness  of  his  child, 
no  process  having  been  served.  Illinois 
Cent.  R.   Co.  v.   Belt  [Ky.]   93  S.  W.  601. 

52.  Illinois  Cent.  R.  Co.  v.  Belt  [Ky.]  93 
S.  W.  601.  Denial  of  a  third  continuance 
for  the  illness  of  a  witness  who  was  not  so 
ill  but  that  his  deposition  might  be  taken 
is  not  an  abuse  of  discretion.  Puget  Sound 
Machinery  Depot  v.  Brown  Alaska  Co. 
[Wash.]    85  P.  671. 

53.  Failure  to  take  the  deposition  of  a 
■fitness  beyond  the  jurisdiction  of  a  court 
may  constitute  want  of  due  diligence.  Ap- 
pellant having  ample  time  to  procure  dep- 
osition, and  evidence  as  shown  by  affidavit 
being  such  as  could  properly  be  submitted 
by  deposition,  but  appellant  relying  on  oral 
r-romise  of  witness  to  come.  Louisville  & 
N.  R.  Co.  V.  Bishop  [Ky.]  89  S.  W.  221.  Not 
excused  by  counsel's  opinion  that  the  im- 
portance and  just  effect  of  the  testimony 
require  the  personal  attendance  of  witness 
unless  the  court  concur  therein.  Id.  Civ. 
Code  Prac.  §  556,  authorizing  court  to  order 
attendance  of  witness  without  a  disclosure 
of  his  evidence,  whose  deposition  otnerwise 
might  be  road.  Inapplicable  where  witness  is 
beyond  jurisdiction  of  court.  Id.  In  such  a 
case  it  becomes  a  question  of  reviewable 
discretion.     Id. 

54.  Application  for  a  continuance  because 
of  absence  of  witnesses,  some  of  whom  had 
been  ordered  to  appear  and  refused,  and 
others  of  whom  had  not  been  found  by 
movant's  agent  at  their  houses.  Gulf,  etc., 
R.  Co.  V.  Hays  [Tex.  Civ.  App.J  13  Tex.  Ct. 
Rep.    762,   89    S.   W.   29. 

55.  United  States  Fidelity  &  Guaranty 
Co.  V.  Boyd   [Ky.]    94   S.  W.   35. 

56.  Introduction  of  a  former  bill  of  ex- 
ceptions containing  evidence  in  full.  Cat  p 
V.  Queen  Ins.  Co.,  116  Mo.  App.  528,  92  S.  W. 
1137. 

57.  Motion  for  continuance  being  made  in 
compliance  with  Code  Civ.  Proc.  §  317.  0«-- 
der  of  United  Commercial  Travelers  of 
America  v.   Barnes    [Kan.]    82   P.    1099. 
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a  material  point,  the  opposite  party  is  entitled  to  an  adjournment  to  meet  such  testi- 
mony.^® 

Admission  of  testimony  to  avoid  continuance.^^ — It  is  not  error  to  refuse  a  con- 
tinuance after  the  affidavit  for  it  is  admitted  by  the  opposite  party/'**  in  the  absence 
of  any  showing  that  the  presence  of  the  witness  is  important/^  or  could  be  pro- 
cured/- or  in  the  absence  of  any  showing  of  diligence.*'^  In  Texas,  the  facts  to  which 
it  is  alleged  an  absent  witness  would  testify  must  be  admitted  as  true  to  avoid  a  con- 
tinuance/* and  may  not  afterwards  be  contradicted.^^  A  statement  in  an  affidavit 
for  a  continuance  of  what  a  witness  if  present  would  testify  to,  which  the  opposite 
party  has  admitted,  raises  no  issue  which  it  is  the  court's  duty  to  submit  to  the  jury, 
unless  such  statement  is  read  in  evidence.*^^  An  agi-eement  that  the  testimony, 
which  an  absent  witness  was  to  rebut,  might  be  disregarded,  authorizes  denial  of  a 
continuance.^^ 

(§  2)  D.  Surprise.^^ — Surprise  as  to  a  material  matter  of  evidence  may  be 
ground  for  a  continuance.®"  Amending  a  pleading  does  not  entitle  the  opposite 
party  to  a  postponement  as  a  matter  of  course,^®  but  it  must  be  made  to  appear  that 
by  the  amendment  said  party  is  prevented  from  being  ready  for  trial  at  the  ap- 
pointed time,'^^  or  is  surprised.''^  Amendments,  immediately  withdrawn  in  part  and 
the  truth  of  facts  to  be  established  by  absent  testimony  in  rebuttal  of  the  remainder 
admitted.'^^  unnecessar}',^*  not  affecting  the  admissibility  of  the  evidence,'^'*  or  merely 
conforming  to  evidence  already  in  and  raising  no  new  issues,'**  are  not  cause  for  con- 


58.  That  a  certain  person  acted  as  broker 
In  negotiating  a  sale.  Heyman  v.  Singer,  93 
N.  T.  S.  942. 

59.  See   5   C.   L.   662. 

60.  That  a  certain  person  was  proprietor 
of  a  specified  bank,  was  regarded  solvent 
and  wealthy,  and  custom  of  bank  to  pay 
interest.  Murph  v.  McCullough  [Tex.  Civ. 
App.]    14  Tex.  Ct.   Rep.  176,   90  S.  W;   69. 

Gl.  Judson  V.  Schlee,  120  111.  App.  367. 
Witness  being  absent  from  state  and  no 
subpoena  was  served  on  him.  Louisville  & 
N.   R.  Co.  V.  Molloy's  Adm'x   [Ky.]    91   S.  W. 

685.       ' 

62.  Judson  V.   Schlee,   120  111.  App.   36/. 

63.  Such  testimony  as  to  one  of  the  wit- 
nesses absent  admitted  as  true.  Gulf,  etc., 
R.  Co.  V.  Hays  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  762,   89   S.   W.   29. 

64.  St.  Louis  S.  W.  R.  Co.  v.  Hall  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  869,  92  S.  W. 
1079.  Consent  that  facts  to  be  proved  by 
absent  witness  "might  be  assumed"  will 
avoid  a  continuance.  Loring  v.  Jackson 
[Tex.   Civ.    App.]    95    S.   W.    19. 

65.  That  an  engine  was  running  slowly. 
St.  Louis  S.  W.  R.  Co.  v.  MaU  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.  869,  92   S.  W.  1079. 

GO.  Michel  V.  Boxholm  Co-operativft 
Creamery,   128   Iowa,   706,    105   N.   W.    32;j. 

67.  Loring  v.  Jackson  [Tex.  Civ.  App.]  95 
S.  W.  19. 

68.  See   5  C.   L.   662. 

69.  Where  plaintiff  in  an  action  against 
defendant  street  railway  company  failed  to 
cross-examine  motorman  while  giving  a 
deposition  for  defendant  as  to  admission  he 
made  at  the  time  of  the  accident  that  the 
gong  and  brake  were  out  of  order,  which 
admissions  plaintiffs  afterwards  introduced 
in  evidence,  defendant  should  have  been 
^ven  an  opportunity  to  rebut  such  evi- 
dence. Lexington  St.  R.  Co.  v.  Strader  [Ky.] 
89  S.  W.  158. 


70.  Keeton  v.  St.  Louis,  etc.,  R.  Co.,  118 
Mo.  App.   281,   92  S.  W.  512. 

71.  Not  abuse  of  discretion  to  deny  a  con- 
tinuance for  permitting  the  amending  of  a 
pleading  by  allegations  of  negligence  where 
not  essential.  Keeton  v.  St.  Louis,  etc.,  R. 
Co.,   116  Mo.  App.    281,   92   S.  W.   512. 

72.  In  an  action  against  railroad  com- 
pany for  negligence  in  not  keeping  a  wait- 
ing room  warm,  an  amended  petition  al- 
leging death  of  plaintiff's  wife  presented 
nothing  new  other  than  a  result  of  negli- 
gence previously  alleged  probable,  and  hence 
no  surprise.  Chicago,  etc.,  R.  Co.  v.  Groner 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  507,  95  S. 
W.  1118.  Application  held  addressed  to 
sound  discretion  of  court  and  no  abuse  was 
shown.  Id.  The  refusal  of  a  continuance 
on  the  ground  of  surprise,  caused  by  an 
amendment  to  the  complaint,  is  not  re- 
versible error  in  the  absence  of  an  affirm- 
ative showing  of  abuse  of  discretion.  Court 
granting  a  continuance  to  the  afternoon  ses- 
sion but  denying  a  motion  for  a  continuance 
for  twenty  days,  and  counsel  refusing  at  the 
request  of  the  court  to  state  wherein  he 
was  surprised,  and  it  not  appearing  tliat 
defendant  was  surpi'ised  by  any  new  issues 
he  could  not  meet,  or  that  he  did  not  meet 
it  with  all  the  evidence  available  in  any 
event.     Dorais   v.   Doll    [Mont.]    83   P.    884. 

73.  Missouri,  etc.,  R.  Co.  v.  Avis  [Tex. 
Civ.  App.]    14  Tex.  Ct.  Rep.  519,   91  S.  W.  877. 

74.  Amended  petition  in  no  way  changing 
cause  of  action  or  character  of  proof  nec- 
essary to  defend.  Hess  v.  Hymson  [Ky.] 
93    S.   W.    9. 

75.  Same  evidence  introduced  which  waa 
admissible  under  the  original  declaration. 
Shoninger   Co.   v.   Mann    [111.]    76  N.   E.    354. 

76.  Wabash  R.  Co.  V.  Campbell,  219  111, 
312,  76  N.  E.  346. 
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tinuance  on  the  groimd  of  surprise.  Where  to  prevent  a  continuance  the  deposition 
of  two  witnesses  has  been  withdrawn,  the  opposite  party  is  not  entitled  to  a  con- 
tinuance on  the  appearance  of  these  witnesses-  in  tlie  court  room  at  the  trialJ^ 

§  3.  Proceedings  to  procure  contimuince  or  postponement.''^ — Continuance 
must  be  timely  applied  for'^^  in  open  court.^°  An  affidavit  for  a  continuance  be- 
cause of  an  absent  witness  should  state  that  there  is  no  one  else  who  can  testify  to 
the  alleged  facts,  that  the  alleged  facts  are  true,  and  that  such  testimony  coidd  be 
procured  if  the  case  were  continued.^^  It  should  show  diligence  in  attempting  to 
secure  the  testimony  of  witnesses  named  in  the  affidavit  or  their  depositions^^  and 
be  made  positively^^  but  in  some  jurisdictions  it  need  disclose  neither  the  name  of 
the  witness  nor  what  is  proposed  to  be  proved  by  liim.^* 

§  4.     Appellate  procedure.^^ 

CJoNTKACT  Labor  Law,  see  latest  topical  index. 
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(784). 

Contracts  Tending  to  Promote  Im- 
morality  (785). 

Litigious  Agreements  (785). 
Compounding  Offenses    (785). 

Interfering  with  Public  Service   (785). 

Restraint    of    Trade    (787). 

Effect   of  Invalidity    (789). 

Interpretation   (701). 

General    Rules    (791). 

What  is  Part  of  Contract   (802). 

Character;  Joint  and  Several,  Entire 
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What  Law  Governs    (80G). 
Modification   and   Merger  (806). 
Discharge  by  Performance  or  Breach 

General    Rules    (808). 

Acceptance  and  Waiver  (810). 

Excuses  for  Failure  to  Perform  (813), 

Sufficiency  of  Performance  (815). 

Demand   or   Tender   Necessary   to   Fix 
Performance   or  Breach    (817). 

Rights  after  Default  (818). 
Damages  for  Breach  (819). 
Rescission    and    Abandonment     (819). 

By  Agreement  or  Under  Special  Pro- 
visions  of   the   Contract    (819). 

Occasion    and    Right    to    Rescind     or 
Abandon  Without  Consent   (819). 

Time     and     Mode     of     Rescission     or 
Abandonment    (821). 

Remedies    (823). 

Remedies  for  Breach  (823). 

The   Right   and   Its   Accrual    (823). 

Particular  Remedies  and  Election  Be- 
tween   Them    (825). 

Defenses  and  Counter  Rights  (829), 

Procedure    Before    Trial    (829). 

Parties,  Pleading,  Evidence,  etc.  (830). 

Procedure  at  Trial;  Verdict  and  Judg- 
ment  (842). 


'Scope  of  topic. — This  article  treats  only  of  the  general  principles  applicable  to 
all  express  contracts.  Questions  relating  to  implied  contracts,*^  building  and  con- 
struction contracts/^  and  public  contracts/^  are  treated  elsewhere. 


77.  Failure  to  file  an  affidavit  of  surprise 
or  to  show  tliat  If  given  time  he  could  get 
rebuttal  evidence,  or  to  ask  for  a  contin- 
uance at  his  own  expense.  Craft  v.  Bar- 
ron  [Ky.]    88  S.   W.   1099. 

78.  See    5    C.   L.   663. 

79.  McCarthy  v.  Metropolitan  St.  R.  Co., 
96  N.  Y.   S.   140. 

80.  The  only  occasion  on  which  a  party 
to  a  suit  can  properly  apply  for  a  contin- 
uance of  his  case  is  in  open  court  in  the 
presence  of  his  adversary.  Improper  for 
an  attorney  by  private  telegram  to  notify 
court  of  his  detention  at  home  by  Illness 
and     request     a    postponement    of     a     trlaL 


Trimble  v.  Southwest  Missouri  Light  Co., 
115  Mo.  App.  605,  92  S.  W.  346.  Counsel 
cannot  complain  on  the  refusal  of  a  contin- 
uance that  he  was  misled  by  a  representa- 
tion from  the  judge  out  of  court  that  a  con- 
tinuance would  be  granted  on  a  certain 
showing  being  made.  That  counsel  was  ill. 
Id. 

81.  Not  error  to  refuse  a  continuance  on 
an  affidavit  lacking  in  these  respects,  nor  to 
refuse  to  permit  it  to  be  read  in  evidence, 
especially  where  the  facts  deposed  are  im- 
material.    Rau    V.    Baker,    118    HI.    App.    150. 

82.  A  mere  statement  "that  this  defend- 
ant   has    not   been    able   to   procure    his    wit- 
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§  1.  Nature  and  formal  requisites.  A.  Definition  and  hinds  of  contraets.''^ — 
A  contract  or  promise  need  not  be  evidenced  by  any  precise  words  or  any  particular 
formula  of  expression.®'' 

Contracts  are  either  express  or  implied.  An  express  contract  is  one  in  which 
the  terms  are  openly  and  fully  uttered  and  avowed  at  the  time  of  making.®^  A  con- 
tract implied  in  fact  arises  where  the  intention  to  contract  is  inferred  from  the  acts 
or  conduct  of  either  or  both  of  the  parties.^-  A  quasi  contract,  or  a  contract  implied 
in  law,  exists  independently  of  the  intention  of  the  parties,  and -is  founded  on  the 
doctrine  of  unjust  enrichment.®*  Proof  of  an  express  contract  necessarily  excludes 
a  cotemporaneous  implied  one  in  relation  to  the  same  matter."* 

It  is  not  necessary  in  order  to  make  a  written  contract  that  the  terms  thereof 
be  reduced  to  writing  in  a  formal  way  on  one  piece  of  paper,  but  it  is  suflBcient  if  a 
written  offer  by  one  party  is  accepted  by  the  other,  and  the  language  used  shows  a 
meeting  of  the*^  minds  on  some  particular  subject-matter.®^ 


riosses  to  go  to  trial"  is  not  sufficient.  Deer 
&  Webber  Co.  v.  Hinckley  [S.  D.]  106  N.  W. 
138 

S3.  Affidavits  not  showing  diligence,  nor 
being  maae  positively,  ana  it  appearing  tnat 
affiant  was  actually  not  diligent,  the  trial 
court  was  not  on  such  a  showing  required 
to  grant  a  continuance.  City  of  Lincoln  v. 
Lincoln  St.  R.   Co.   [Neb.]    106  N.  W.  317. 

84.  Where  under  the  rules  of  the  court 
issues  from  the  register  of  wills  have  beer 
regularly  placed  upon  the  trial  list  20  days 
before  the  convening  of  the  court,  an  affi- 
davit for  a  continuance  at  the  first  term  on 
account  of  the  absence  of  a  material  wit- 
ness is  sufficient  without  disclosing  name  of 
witness  or  what  was  proposed  to  be  proved 
by   him.     Boyd   v.   Cloud   LDel.]    62   A.   294. 

85.  See   5   C.   L.    664. 

86.  See  Implied   Contracts,   5  0.   L.   1756. 

87.  See  Building  and  Construction  Con- 
tracts,  7   C.  L.  4S0. 

88.  See  Public  Contracts,    6  C.  L.   1109. 

89.  See   5.C.   L.   665. 

00.  No  precise  form  of  words  is  neces- 
sary to  create  a  bond  or  obligation,  and 
hence  any  memorandum  in  writing  under 
seal,  whereby  a  debt  is  acknowledged  to  be 
owing,  will  obligate  the  party  to  pay  it. 
Sharp  V.  Bates,  102  Md.  344,  62  A.  747.  Un- 
derstanding of  both  parties  sufficient, 
though  no  express  words.  Stobie  v.  Earp, 
110  Mo.  A  op.  73,  83  S.  W.  1097.  Evidence 
held  to  show  that  order  or  due  bill  reciting 
that  plaintiff  was  to  have  certain  vehicles 
on  payment  of  a  certain  part  of  the  list 
price  was  regarded  by  both  parties  as  ex- 
pressing the  contract  between  them,  and 
was  furnished  in  compliance  with  agree- 
ment. Newburn  v.  Hyde  [Iowa]  107  N.  W. 
604. 

91.  Turner  v.  Owen,  122  111.  App.  501. 
Letter  offering  to  install  grates  and  blowers 
and  telegram  accepting  offer,  held  to  con- 
stitute express  contract.  Beggs  v.  James 
Hanley  Brewing  Co.  [R.  I.]  62  A.  373.  Evi- 
dence held  to  show  an  express  contract  so 
that  objection  that  evidence  showed  an  im- 
plied contract,  while  complaint  alleged  an 
express  one,  was  untenable.  Ragley  v.  God- 
ley  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  153, 
90  S.  W.  66.  Contract  set  out  in  complaint, 
whereby    plaintiff    agreed    to    secure    to    de- 


fendant a  certain  contract  between  plaintiff 
and  a  third  person,  w^ho  did  not  ^vish  to 
continue  it,  and  to  procure  such  third  per- 
son to  convey  to  defendant  land  acquired 
in  his  name  under  original  contract,  held  an 
express  one,  so  that  amended  complaint  de- 
claring on  an  express  contract  did  not  set 
up  new  cause  of  action.     Id. 

92.  See,  also.  Implied  Contracts,  5  C.  L. 
1756.  Where  services  are  rendered  at  the 
request  of  another,  the  law  will  imply  a 
promise  to  pay  therefor  in  the  absence  of 
an  express  promise.  Cusick  v.  Boyne  [Cal. 
App.]  82  P.  985.  An  implied  contract,  in 
fret,  arises  where  there  is  no  express  con- 
tract, but  there  is  circumstantial  evidence 
showing  tliat  the  parties  did  intend  to  make 
a  contract.  Turner  v.  Owen,  122  111.  App. 
nOl.  An  instruction  limiting  tlie  right  of 
recovery  for  board  furnished  to  re- 
lations to  an  express  contract  is  error,  as 
it  may  be  predicated  upon  an  implied  con- 
tract in  fact.  Id.  Proof  that  plans  were 
made  at  instance  and  request  of  decedent, 
and  were  at  his  disposal,  held  to  raise  im- 
plied promise  to  pay  therefor.  Buckler  v. 
Kneezell  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
SOO,  91  S.  W.  367.  Where  a  person  advances 
n-.oney  for  the  use  of  another,  tlie  accept- 
ance of  the  advance  imposes  a  personal  lia- 
bility on  the  person  receiving  it,  and  the 
law  implies  a  promise  to  repay  it,  unless 
it  is  expressly  agreed  that  it  is  not  to  be 
repaid.  Carrera  v.  Dibrell  [Tex.  Civ.  App.] 
15   Tex.    Ct.    Rep.    587,    95   S.   W.    628. 

93.  See  Implied  Contracts,  5  C.  L.  1756, 
for  a  full  discussion  of  quasi  contracts. 

94.  See,  also,  §  9  B,  post,  for  right  to  sue 
on  common  counts  for  services  rendered  or 
goods  furnished  under  an  express  contract. 
Ecker  v.  Isaacs  [Minn.]  107  N.  W.  1053; 
Beggs  V.  James  Hanley  Brewing  Co.  [R.  I.] 
62  A.  373.  Where  nothing  was  said  in  con- 
tiact  for  stenographer's  services  in  taking 
depositions  as  to  expenses,  and  place  where 
depositions  were  to  be  taken  was  agreed 
on,  there  was  no  implied  contract  to  pay 
expenses,  and  instruction  placing  burden  of 
showing  that  there  was  no  contract  to  pay 
them  on  defendant  was  erroneous.  Hali  v. 
Luckman  [Iowa]    107  N.  W.  932. 

95.  Valid  contract  may  be  entered  into 
by      correspondence.     Warner      v.      Marshall 
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An  executed  contract  is  one  in  which  all  the  parties  thereto  have  performed  all 
the  obligations  assumed  by  them,  and  an  executory  contract,  one  in  which  something 
remains  to  be  done  by  one  or  more  of  the  parties.®® 

Parties.^'' — One  may  become  a  party  to  a  contract  by  entering  into  it  himself, 
either  directly®^  or  by  his  duly  authorized  agent,®®  or  by  accepting  a  stipulation  made 
in  his  favor  by  the  contracting  parties,^  or  by  adopting  as  his  own  a  contract  entered 
into  by  third  persons.^  The  same  person  cannot  be  both  obligor  and  obligee.^  In 
the  absence  of  anything  in  the  instrument  or  the  evidence  to  the  contrary,  it  will 
be  presumed  that  a  contract  is  made  for  the  personal  benefit  of  the  obligee  therein 
named.*  As  a  general  rule,  one  not  a  party  to  a  contract  cannot  be  included  in  the 
rights  or  liabilities  which  the  engagement  creates.^     In  most  jurisdictions,  however. 


[Ind.]  75  N.  E.  582.  An  offer  to  sell  cement 
was  accepted  subject  to  a  contract  to  be 
agreed  on  later.  The  seller  subsequently 
submitted  a  form  of  contract  with  direc- 
tions to  the  buyers  to  sign  and  return  the 
same  if  satisfactory,  and  promised  by  letter 
to  forward  its  copy  to  the  buyers  on  re- 
ceipt thereof.  Tlie  buyers  did  as  directed 
but  the  seller  failed  to  forward  its  copy 
as  per  its  promise.  Held  a  valid  contract 
of  sale.  Noel  Const.  Co.  v.  Atlas  Portland 
Cement  Co.  [Md.]  63  A.  384.  Where  it  is 
sought  to  establish  a  contract  by  letters, 
there  must  be  evidence  tending  to  prove 
tiiat  they  are  in  defendant's  handwriting, 
or  that  tliey  came  from  him,  or  his  author- 
ii'.ed  agent,  or  were  received  in  due  course 
of  mail,  in  answer  to  letters  duly  mailed  to 
the  address  of  the  party  sought  to  be  bound. 
Foundation  held  to  have  been  laid  for  in- 
troduction of  letters.  Peycke  v.  Siiinn 
[Neb.]  107  N.  W.  386.  No  written  contract 
proved  where  defendant  wrote  plaintiff  ex- 
pressing opinion  that  defendant  could  sell 
certain  land  for  certain  sum,  plaintiff  wired 
acceptance,  and  defendant  thereupon  wrote 
him  enclosing  blank  contract  to  be  signed 
and  returned  without  delay,  and  such  con- 
tract was  never  signed.  lOcker  v.  Isaacs 
[Minn.]  107  N.  W.  1053.  No  written  con- 
tract where  one  of  the  parties  refused  to 
sign  or  assent  to  proposed  contract.  Lib- 
by  V.  Barry   [N.  D.]    107   N.  W.   972. 

96.  A  contract  of  sale  is  not  executed 
where  title  to  the  property  is  to  pass  upon 
payment  of  the  entire  purchase  price  and 
one  installment  is  yet  due.  Ryan  v.  Kim- 
berly,    118   111.  App.   361. 

97.  See   5   C.   L.   667. 

9S.  Evidence  held  to  show  that  a  contract 
for  a  right  of  way  was  executed  by  plain- 
tiff. Baltimore,  etc.,  R.  Co.  v.  Brubaker,  217 
111.  462,  75  N.  E.  523.  Where  advertisement 
is  run  for  the  benefit  of  and  upon  the  credit 
of  a  party,  but  for  his  convenience  in  the 
name  of  an  association,  he  is  liable  there- 
for as  tor  an  original  undertaking.  Chi- 
cago Chronicle  Co.  v.  Franklin,  119  111.  App. 
3S4.  Where  plaintiff  signed  a  petition  for  a 
franchise  to  a  telephone  company  on  con- 
dition that  service  should  be  furnished  at 
a  certain  rate,  and  the  franchise  was 
granted  and  accepted  pursuant  thereto, 
plaintiff  was  a  party  to  the  contract  and 
could  sue  to  enforce  its  provisions  as  to 
rates.  Wright  v.  Glen  Tel.  Co.,  48  Misc. 
192,  95  N.  Y.  S.  101.  Evidence  held  to  show 
that  defendant's  contract  to   pay  for  setting 


up    a    printing   press   was    made   with    a   ma- 
chinist  and   not  with   plaintiff  who  sent   him 
to    defendant's   place.     Brower    v.    New   York 
Mailing  &  Advertising  Co.,  92  N.  Y.  S.   61. 
99.     See  Agency,  7  C.  L.   61. 

1.  The  bringing  of  a  suit  for  specific  per- 
formance by  the  party  whose  name  has  not 
been  appended  to  the  contract  establishes 
its  acceptance  by  him.  Egle  v.  Morrison,  6 
Ohio   C.  C.    (N.   S.)    609. 

2.  If  contract  as  originally  signed  did 
not  bind  defendants,  allegations  of  petition 
held  to  show  that  same  had  been  adopted 
by  them,  and  that  partial  payments  there- 
under had  been  made  to  plaintiff  so  that 
they  were  bound  thereby.  Charles  Lippin- 
cott  &  Co.  v.  Behre,  122  Ga.  543,  50  S.  B. 
467.  Where  a  tenant  agreed  in  his  lease  to 
assume  an  unperformed  contract,  but  made 
default,  and  the  lessor  paid  a  judgment  re- 
covered against  him  for  the  breach,  he  could 
recover  against  the  lessee.  Pocono  Spring 
Water  Ice  Co.  v.  American  Ice  Co.  [Pa.]  64 
A.  398.  An  offer  was  accepted  by  B.  on  a 
letter  head  of  B.  Company.  Later  B.  noti- 
fied plaintiff  to  change  the  account  to  B. 
Company,  which  was  done.  Subsequent 
ti-ansactions  were  carried  on  indifferently 
with  B.  and  the  company.  Held  company 
had  adopted  the  contract.  Vulcan  Iron- 
works v.  Burrell  Const.  Co.,  39  Wash.  319, 
SI  P.  836.  Ratification  of  a  contract  implies 
knowledge  of  the  material  facts  and  must 
be  made  by  persons  having  power  to  per- 
form the  act  which  is  the  subject  of  ratifi- 
cation. Evidence  insufficient  to  show  rati- 
fication by  a  religious  corporation  of  a  con- 
tract for  the  purchase  of  a  portrait.  Sword 
V.  Reformed  Congregation,  29  Pa.  Super.  Ct. 
626. 

3.  Fact  that  corporation  owning  stock  in 
another  corporation  bound  itself  to  distrib- 
ute it  among  purchasers  of  bonds  of  latter 
corporation,  held  not  to  preclude  it  from 
itself  becoming  a  subscriber  to  such  bonds 
and  joining  in  underwriting  agreement,  and 
hence  assignment  of  subscription  to  it  did 
not  release  other  subscribers,  their  liability 
being  neither  increased  nor  diminished  there- 
by. Eastern  Tube  Co.  v.  Harrison,  140  F 
519. 

4.  A  note  payable  to  Coyle  &  Guss  or 
order  upon  completion  of  a  certain  railroad 
to  a  named  city  will  be  presumed  for  their 
benefit  and  not  for  the  benefit  of  the  road, 
there  being  nothing  in  the  note  or  the  evi- 
dence to  show  a  contrary  intention.  Mc- 
Guffln  V.   Coyle   [Okl.]    85  P.   954. 
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one  may  enforce  a  contract  made  for  his  benefit,  even  .if  he  is  not  a  party  thereto, 
thouoii  there  seems  to  be  some  oonilict  of  authority  in  this  regard."     Some  courts 


5.  Evidence  held  Insufficient  to  show  that 
defendant  corporation  purchased  land  from 
plaintiff  and  executed  the  notes  sued  on, 
or  that  defendant  had  assumed  the  obliga- 
tion of  another  corporation  of  similar  name 
to  whom  the  sale  was  alleged  to  have  been 
made.  Bonanza  Mining  &  Smelter  Co.  v. 
Ware  [Ark.]  95  S.  W.  765.  A.  purchased 
land  from  S.  Co.  giving  notes  for  purchase 
price  and  going  into  possession.  After  ma- 
turity of  notes  A.  paid  them  with  money 
leaned  to  him  by  plaintiff  for  that  purpose, 
and  to  secure  loan  transferred  notes  and  his 
interest  in  the  land  to  plaintiff.  Subse- 
quently defendant  purchased  .land  from  the 
S.  Co.  with  notice  of  A.'s  purchase,  but  with- 
out his  knowledge.  Held  that  plaintiff  was 
not  entitled  to  recover  from  defendant  the 
money  loaned  to  A.,  defendant  being  in  no 
way  connected  with  the  transaction  be- 
tween A.  and  the  company,  or  that  between 
A.  and  the  plaintiff,  and  this  was  true  even 
though  defendant  knew  of  the  latter  trans- 
action when  he  purchased  the  land.  Tye  v. 
Gaissert,  124  Ga.  733,  52  S.  E.  813.  Where 
credit  is  extended  to  tenant  upon  faith  of 
letter  of  landlord,  wherein  latter  promises 
to  join  with  former  in  execution  of  a  guano 
note,  a  suit  based  on  refusal  of  landlord  to 
sign  such  note  after  guano  had  been  fur- 
nished, or  to  pay  tenant's  note  at  maturity, 
can  be  maintained  only  by  the  person  ex- 
tending the  credit,  or  by  someone  to  whom 
he  has  assigned  in  writing  the  claim  giving 
rise  to  the  cause  of  action.  Adams  v.  Wil- 
liams [Ga.]  54  S.  E.  99.  An  agreement  by 
a  beneficiary  in  a  benefit  certificate,  recit- 
ing that  she  was  a  beneficiary  and  was  de- 
sirous of  seeing  certain  children  of  her  de- 
ceased husband,  the  insured,  receive  a  por- 
tion of  the  insurance  money,  and  that  she 
agreed  to  divide  the  proceeds  of  the  cer- 
tificate when  received,  etc.,  among  certain 
children,  was  not  an  assignment,  either  legal 
or  equitable,  but  merely  an  executory  con- 
tract to  assign.  Banholzer  v.  Grand  Lodge, 
A.  O.  U.  W.  [Mo.  App.]  95  S.  W.  953.  No  one 
can  be  sued  for  breach  of  contract  who  has 
not  contracted  either  in  person  or  by  agent. 
One  who  had  not  authorized  or  ratified  the 
employment  of  an  attorney.  Wolff  v.  Wil- 
son, 28  Pa.  Super.  Ct.  511.  Express  com- 
pany held  not  relieved  from  liability  for 
injuries  to  employe  due  to  defective  plat- 
form by  contract  between  it  and  railroad 
company  under  which  latter  was  charged 
•with  duty  of  keeping  it  in  repair.  Pacific 
Exp.  Co.  V.  Shivers  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  807,  92  S.  W.  46.  Two  parties  to  an 
agreement  cannot  contract  for  the  disposi- 
tion of  property  belonging  to  or  thereafter 
acquired  by  a  third  person  who  is  in  no  wise 
a  party  to  the  agreement.  Bunting  v.  Dob- 
son  [Ga.]  54  S.  E.  102.  Agreement  by  de- 
fendant's intestate,  in  consideration  of  serv- 
ices to  be  performed  in  taking  care  of  his 
mother,  "that  petitioner  would  share  a 
child's  interest  in  whatever  was  accumu- 
lated by  the  three"  during  the  life  of  de- 
cedent and  his  mother,  held  unenforceable 
as  to  mother's  property,  she  not  being  a 
party  to  the  contract.     Id. 


6.  See  Hammon  on  Contracts,  p.  711,  et 
seq.,    for   a   full    discussion    of   this   question. 

CaMfornia:  A  contract  of  the  vendee  of 
land  to  pay  a  part  of  the  purcliase  price  to 
a  third  person  is  enforceable  by  the  latter 
under  Civ.  Code  §  1559.  Peters  v.  George 
[Cal.  App.]    81   P.   1117. 

Colorado;  Where  a  vendee  of  land  as  a 
part  of  the  consideration  agrees  to  pay  a 
certain  note  which  is  secured  by  a  lien  up- 
on the  land,  he  is  bound  by  contract  to  pay 
such  note  irrespective  of  the  vendor's  liabil- 
ity on  the  note.  Hastings  v.  Prtngle  [Colo.] 
86   P.    93. 

lilinoijit  Where  a  purchaser  of  a  store 
agreed  to  paj'  the  debts  of  the  seller  as  a 
part  of  the  consideration,  sucli  promise 
inures  to  the  benefit  of  the  creditors,  which 
they  may  enforce.  Mackav-Nisbet  Co.  v. 
Kuhlman,  119  111.  App.  144.  Where  a  con- 
tract does  not  show  on  its  face  that  It  is 
for  the  benefit  of  a  third  party,  he  cannot 
maintain  an  action  thereon  unless  he  shows 
a  special  beneficial  interest.  Where  a  rail- 
road company  contracts  w^ith  a  levee  com- 
pany to  repair  a  levee  and  neglects  so  to  do, 
an  adjoining  landowner  cannot  recover  for 
damages  resulting  by  showing  that  the  con- 
tract was  for  the  benefit  of  the  landowners 
generally.  Rodhouse  v.  Chicago  &  A.  R. 
Co.,  122  111.  App.  642.  That  a  contract  was 
niade  for  the  benefit  and  protection  of  plain- 
tiff and  other  owners  of  land  In  a  drainage 
district  did  not  show  privity  of  contract 
or  any  special  duty  owing  by  defendant  to 
plaintiff,  where  it  was  not  averred  that 
plaintiff  would  be  called  upon  to  pay  for 
benefits.  Rodhouse  v.  Chicago  &  A.  R.  Co., 
219  111.   596,   76   N.  B.   836. 

In  Missouri  may  do  so,  though  he  Is  not 
named  therein.  Van  Meter  v.  Poole  [Mo. 
App.]    95   S.   W.   960. 

Nebraska:  When  vendee  of  personalty 
assumes  and  agrees  to  pay  as  the  purchase 
price,  or  a  part  of  it,  an  indebtedness  of 
the  vendor  to  a  third  person,  the  creditor 
may  enforce  the  obligation  by  an  action  at 
law  against  both  parties  to  the  agreement. 
Butler  V.  E.  E.  Bruce  &  Co.  [Neb.]  106  N.  W. 
445. 

In  New  Jersey  may  do  so  in  his  own 
r'ame,  though  consideration  did  not  move 
from  him.  People's  Bank  &  Trust  Co.  v. 
Weidinger  [N.   J.  Lav/]    64  A.   179. 

Nevr  York:  To  entit.'e  one  to  enforce  a 
contract  to  which  he  is  not  a  party,  but 
from  the  performance  of  which  he  may  de- 
rive a  benefit,  there  must  be  an  intent  by 
the  promisee  to  secure  some  benefit  to  the 
tliird  person  and  also  a  legal  or  equitable 
obligation  or  duty  on  the  part  of  the  prom- 
isee to  the  third  person  for  whose  benefit 
the  promise  -was  made.  Rochester  Dry 
Goods  Co.  V.  Fahey,  97  N.  Y.  S.  1013.  Where 
a  vendor  of  stock  guaranteed  to  the  vendee, 
for  his  protection,  that  certain  accounts  re- 
ceivable should  be  paid  to  the  corporation 
and  agreed  with  him  to  reimburse  the  cor- 
poration in  case  a  certain  claim  should  be 
enforced  against  it,  such  agreement  could 
not  be  enforced  by  the  corporation.  Id.  A 
city  issued  bonds   in   aid   of  a  railroad   com- 
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hold  that  a  cod  tract  hased  purely  on  mutual  promises  for  the  benefit  of  a  third  per- 
son is  revocable  until  acted  upon.^  The  fact  that  one  person  executes  a  contract 
is  not  conclusive  that  it  is  not  made  in  the  interest  of  another.^ 


pany  which  issued  stock  in  return  and 
agreed  that  the  stock  should  pay  a  certain 
dividend.  The  lessee  of  the  road  guaran- 
teed to  the  lessor  the  payment  of  the  divi- 
dends, on  the  faith  of  v/hich  guaranty  the 
city  bonds  were  issued.  Held  the  city  could 
enforce  tlie  guaranty.  Marklove  v.  Utica, 
etc.,  R.  Co..  48  Misc.  258,  96  N.  Y.  S.  795. 
Where  a  corporation  sued  a  stockholder  on 
the  theory  that  a  contract  for  the  sale  of 
stock  by  him  was  made  for  its  benefit,  evi- 
dence of  the  assignment  of  the  contract  to 
the  corporation  by  the  purchaser  Tvas  inad- 
missible. Rocliester  Dry  Goods  Co.  v.  Fa- 
hey,  97  N.  Y.  S.  1013.  Where  in  considera- 
tion of  a  deed  a  grantee  of  land  agrees  to 
pay  notes  made  by  the  grantor,  the  grantee 
becomes  primarily  liable  for  the  indebted- 
ness.    Greenley  v.  Greenley,  100  N.  Y.  S.  114. 

Pennsylvania:  One  to  whom  a  business 
is  transferred  in  consideration  that  he  pay 
the  debts  is  liable  to  a  creditor  of  tlie  as- 
signor, though  such  creditor  was  not  a 
party  to  tlie  contract.  Cox  v.  Philadelphia 
Pottery  Co.  [Pa.]  63  A.  749.  A  contractor 
may  maintain  an  action  against  the  owner's 
grantee  who,  in  consideration  of  the  grant, 
has  assumed  all  claims  in  connection  with 
the  building.  Bruce  v.  Howley,  29  Pa, 
Super.  Ct.  169.  Plaintiff  should  have  been 
permitted  to  show  that  his  contract  was 
directly  with  the  owner  and  not  with  the 
principal   contractor.     Id. 

Virginia:  Code  §  2415,  providing  that  if 
covenant  or  promise  be  made  for  the  sole 
benefit  of  a  person  with  whom  it  is  not 
nr.ade,  or  with  whom  it  is  made  jointly  w^ith 
others,  such  person  may  maintain  action 
thereon  in  his  own  name,  applies  only  wlien 
promise  or  covenant  sued  on  was  made  for 
the  sole  benefit  of  the  plaintiff,  and  not 
when  such  benefit  is  merely  incidental.  RIc- 
Ilvane  v.  Big  Stony  Lumber  Co.  [Va.]  54  S. 
B.  4  73.  Covenant  by  grantee  of  realty  and 
personalty  to  pay  a  debt  of  the  grantor  as 
part  of  the  consideration  for  the  convey- 
ance cannot  be  enforced  by  the  creditor  of 
the  grantor  by  action  at  law  in  his  own 
name  against  grantee  by  virtue  of  this 
statute.  Id.  Corporation  transferred  all  of 
its  assets  to  a  trustee,  a  part  of  the  consid- 
eration being  an  assumption  by  the  latter 
of  and  an  agreement  to  pay  certain  of  the 
corporate  debts.  Trustee  thereafter  con- 
veyed the  property  to  a  lumber  company. 
^vhich  as  a  part  of  the  consideration  of  tlie 
transfer,  also  assumed  and  agreed  to  pay 
such  debts.  Held  that,  there  being  no  con- 
sideration passing  from  a  creditor  of  the 
corporation  to  the  lumber  company  or  the 
trustee,  and  no  privity  between  them,  he 
was  not  authorized  to  sue  them  and  the 
original  debtor  at  law  on  their  covenants 
to  assume  his  debt.  Id.  Creditor  is  not 
authorized  to  maintain  action  by  Code  1904, 
§  2860,  authorizing  the  assignee  or  beneficial 
owner  of  a  bond  or  any  other  chose  in  ac- 
tion to  maintain  in  his  own  name  any  ac- 
tion which  the  original  obligfee,  payee,  or 
contracting  party  might  have  brought,  since 
he   is   neither   assignee  nor   beneficial   owner. 


Id.  Code  1904,  §  2840,  providing  that  cer- 
tain actions  cannot  be  maintained  unless  the 
contract  or  undertaking  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith, 
cannot  be  invoked  to  sustain  a  right  of  ac- 
tion, and  benefit  of  it  cannot  be  claimed  by 
one  not  a  party  to  the  contract  and  not 
sought  to  be  charged  thereby  (Id.),  nor  was 
action  maintainable  under  Code  1904,  •§ 
352Sa,  providing  that  in  case  of  a  misjoinder 
of  parties  court  may  order  action  or  suit  to 
abate  as  to  those  improperly  joined,  since 
that  section  does  not  confer  jurisdiction  of 
an  action  which  did  not  otherwise  exist 
(Id.).  If  covenantors  be  regarded  as  prin- 
cipals and  tne  original  debtor  as  surety, 
plaintiff  would  be  entitled  to  enforce  cov- 
enants only  on  the  principle  of  equitable 
subrogation,  for  which  purpose  they  would 
be  required  to  go  into  a  court  of  equity. 
Id.  After  death  of  member  of  fraternal  benefit 
society  defendant  insurance  company,  in  con- 
sideration of  transfer  to  it  of  society's  as- 
sets, assumed  and  agreed  to  pay  all  its  in- 
debtedness, including  that  on  the  deceased 
members  certificate,  which  it  also  later 
specifically  agreed  to  pay.  Held  that  the 
beneficiary  under  such  certificate  was  en- 
titled to  sue  defendant  thereon,  though  not 
a  party  to  its  agreement  with  the  society. 
Cosmopolitan  Life  Ins.  Co.  v.  Koegel,  104 
Va.    619,    52    S.    E.    166. 

In  Wisconsin  he  may  enforce  it  at  law 
regardless  of  his  relations  with  the 
promisor,  or  whether  he  had  any  knowledge 
of  the  transaction  when  it  took  place,  and  re- 
gardless of  any  formal  assent  thereto  on 
his  part  prior  to  the  commencement  of  the 
action.  Contract  whereby  one  sold  goods 
to  another  who  agreed  to  pay  purchase 
price  to  certain  specified  creditors  of  the 
former  may  be  enforced  by  creditors. 
Smith  v.  Pfluger,  126  Wis.  253,  105  N.  W. 
476.  If  a  person  for  a  consideration  mov- 
ing to  him  from  another  agrees  to  pay  latter's 
or  any  other's  debt  to  a  third  person,  the 
law,  at  once,  operating  upon  the  acts  of 
the  immediate  parties  to  the  transaction, 
supplies  the  essentials  of  privity  between 
such  person  and  sucli  third  person,  estab- 
lishing a  binding  contractual  relation  be- 
tween them,  even  though  such  third  per- 
son was  a  stranger  to  and  had  no  knowl- 
edge of  the  transaction.  Fanning  v.  Mur- 
phy, 126  Wis.  538,  105  N.  W.  1056.  Such 
contractual  relations  cannot  be  subsequent- 
ly varied  by  any  agreement  between  the 
immediate  parties  to  the  transaction  not 
consented  to  by  the  third  person.  Rule  ap- 
plies where  one  takes  a  conveyance  of  real- 
ty, agreeing  as  part  consideration  therefor 
to  pay  the  debt  of  the  grantor  or  that 
of  some  other  person  to  a  third  person. 
Id.  Tlie  new  .promisor  becomes  the  princi- 
pal debtor  as  regards  both  his  immediate 
promisee  and  the  tliird  person,  so  that  any 
agreement  between  the  second  promisor  and 
the  original  promisee,  prejudicial  to  the 
original  promisor,  opei-ates  to  discharge  the 
latter.     Id. 

Federal       Conrts;      Where       two     .persona 
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Execution  of  contract.^ — It  is  immaterial  whether  the  signature  to  a  contract  is 
at  the  beginning,  in  the  middle,  or  at  the  end  of  the  writing  or  printing,  provided 
it  is  afiLxed  with  the  intention  that  all  the  written  or  printed  portions  of  the  instru- 
ment shall  constitute  a  part  of  the  contract."  As  a  general  rule,  one  who  signs  and 
delivers  an  instrument  is  bound  by  the  obligations  he  therein  assumes,  although 
it  is  not  executed  by  all  the  parties  for  whose  signatures  it  Avas  prepared." 

Delivery}^ — The  delivery  of  a  written  instrument  is  a  question  of  intention," 
and  to  constitute  a  complete  delivery,  it  must  be  made  in  a  manner  evincing  an  in- 
tention to  part  presently  with  all  control  over  it,  and  thereby  give  it  effect.^*  The 
possession  of  a  written  contract  is  prima  facie  evidence  of  its  delivery,^^  but  such 
presumption  may  be  rebutted  by  oral  evidence.^®  A  contract  may  be  delivered  upon 
an  oral  condition  that  it  shall  not  take  effect  until  a  future  time,  or  until  something 
else  has  been  done  that  the  parties  have  agreed  upon,  in  which  case  it  will  have  no 
operation  until  the  condition  has  been  performed." 

(§1)  B.  Offer  and  acceptance}^ — Since  no  contract  is  complete  without  the 
mutual  assent  of  the  parties,  their  minds  must  meet  as  to  all  its  essential  terms.^® 


make  a  contract  for  the  benefit  of  a  third, 
the  latter  may  maintain  an  action  thereon. 
Addressee  of  telegram  showing  on  its  face 
that  it  was  sent  for  his  benefit  may  re- 
cover damages  for  delay  in  delivery. 
WhitehlU  V.  Western  Union  Tel.  Co.,  136 
F.  499.  He  is.  in  such  case,  bound  by  pro- 
vision that  claim  must  be  presented  in  writ- 
ing within   sixty  days.     Id. 

7.  A  mother,  who  had  not  acted  upon 
an  agreement  with  the  father  for  the  sup- 
port of  their  illegitimate  children,  had  no 
cause  of  action  for  the  father's  repudiation 
of  the  contract.  People's  Bank  &  Trust 
Co.  v.  Weidinger  [N.  J.  Law]  64  A.  179.  'The 
contract  stood  upon  the  same  legal  footing 
as  voluntary  subscription  agreements,  and 
the  death  of  the  father  operated  as  a  rev- 
ocation, so  that  the  children  had  no  cause 
of  action  against  the  father's  executor 
for  the  father's  devise  of  his  property  con- 
trary thereto.     Id. 

8.  Instruction  that  if  contract  was  made 
by  a  third  person  personally,  defendant  was 
not  liable,  properly  refused.  Union  Foundry 
&  Mach.  Co.  V.  Lankford  [Ala.]   39  So.  765. 

9.  See    5    C.    L.    670. 

10.  Bonewell  &  Co.  v.  Jacobson  [Iowa] 
106  N.  W.  614.  Indorsement  on  back  of 
contract  for  purchase  of  fruit  trees,  re- 
quired by  the  purchaser  before  he  would 
sign,  and  made  before  he  did  sign,  held  a 
pa.rt  of  the  contract,  though  contract  pro- 
vided on  its  face  that  any  change  or  modi- 
fication must  be  In  writing  and  signed  by 
both    pa'-ties.     Id. 

11.  V\'here  there  is  no  testimony  of  an  in- 
tention to  the  contrary  on  his  part  brought 
home  to  the  obligee  therein,  no  express 
agreement  to  such  effect,  and  no  loss  of  rem- 
edy by  way  of  indemnity  or  contribution  by 
failure  of  the  other  parties  to  sign.  Naylor 
v.   Stene    [Minn.]    104   N.   W.    685. 

12.  See  5  C.  L.  670.  The  necessity  of  de- 
livery generally  arises  in  connection  with 
deeds  or  promissory  notes,  and  reference 
should  be  had  to  the  topics  dealing  with 
those  contracts.  See  Deeds  of  Conveyance, 
5  C.  L.  964;  Negotiable  Instruments,  6  C.  L. 
777. 


13,  14,  15,  IC,  17.  Dodd  V.  Kemnitz  [Neb.] 
104    N.    W.    1069. 

18.  See   5  C.   L.    670. 

19.  Hauber  v.  Leibold  [Neb.]  107  N.  W. 
1042;  Lord  v.  Meader  [N.  H.]  60  A.  434. 
Must  assent  to  same  thing  in  same  way. 
Wilentshik  v.  Messier,  48  Misc.  362,  95  N. 
Y.  S.  500.  Assent  must  comprehend  whole 
proposition  and  must  be  exactly  equal  as  to 
its  extent  and  provisions,  and  if  one  party 
intends  to  make  contract  on  one  set  of  terms 
and  the  other  on  a  different  one,  there  is 
no  contract  in  the  absence  of  an  estoppel. 
Hubbard  City  Cotton  Oil  &  Gin  Co.  v.  Nichols 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  1,  89  S.  W. 
795.  Requested  instruction  that  minds  of 
parties  must  have  met  as  to  terms  of  verbal 
contract  held  improperly  refused  in  view  of 
conflicting  evidence,  as  to  whether  it  was 
ever  made.  Id.  In  order  to  find  the  exist- 
ence of  a  parol  contract,  it  must  appear  that 
the  minds  of  the  parties  met  on  the  same 
proposition,  but  it  is  not  necessary  that 
they  meet  on  express  w^ords  clearly  ex- 
pressed. Instruction  held  erroneous.  Zltske 
V.  Crohn  [AVis.]  107  N.  W.  20.  Where  de- 
fendant's order  as  given  to  plaintiff's  sales- 
man contained  a  guarantee  of  profits,  w^hile 
the  order  sent  in  and  accepted  by  the  plain- 
tiff omitted  such  guarantee,  there  was  no 
meeting  of  the  minds  and  hence  no  con- 
tract. Barton-Parker  Mfg.  Co.  v.  Taylor 
[Ark.]  94  S.  W.  713.  Order  or  due  bill  re- 
citing that  there  "was  due  plaintiff  a  certain 
sum  in  vehicles  in  storage  at  a  certain  place, 
and  tliat  it  was  understood  that  before  any 
of  them  could  be  removed  a  certain  per  cent, 
of  the  list  price  should  be  paid,  held  a  con- 
tract' when  accepted  by  plaintiff,  though  not 
signed  by  him.  Newburn  v.  Hyde  [Iowa] 
107  N.  W.  604.  No  meeting  of  minds  and 
hence  no  valid  contract  of  sale  where  seller 
was  led  into  believing  that  purchaser  w^as  a 
corporation  when  in  fact  it  was  not.  Fifer 
V.  Clearfield  .^  Cambria  Coal  &  Coke  Co. 
[Md.]    62    A.    1122. 

Evidence  held  to  shovr  contract:  Leasing 
a  certain  patented  cloth  cutting  machine  and 
not  a  contract  "to  lease."  Warth  v.  Loewen- 
stein  &  Sons,   121   111.   App.   71.      Whereby  de- 
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There  must  in  every  case  be  an  offer  by  one  party-^  and  an  acceptance  by  the  other.'^^ 
An  offer  imposes  no  obligation  until  it  is  accept^d,^^  and  hence  may  be  withdrawn 


fendant  was  to  have  decedent's  deposits  In 
banks  in  consideration  of  his  supporting  her 
during-  her  lifetime.  Drefahl  v.  Security 
Sav.  Bank  [Iowa]  107  N.  W.  179.  To  store 
gocds  where  they  would  not  freeze.  Phenix 
Nerve  Beverage  Co.  v.  Dennis  &  Love  joy 
Wharf  &  Wharfage  Co.,  1S9  Mass.  82,  75  X.  E. 
258.  Between  grantee  of  property  who  in- 
sured buildings  thereon,  and  mortgagee  to 
whom  loss  was  payable  as  his  interest  might 
appear,  that  amount  of  mortgage  debt  was 
to  be  paid  out  of  judgment  recovered  in  ac- 
tion by  owner  on  the  policy,  and  that  attor- 
ney was  to  see  it  paid,  so  that  proceeds  of 
judgment  in  hands  of  attorney  was  impress- 
ed with  equitable  trust  in  favor  of  plaintiff 
for  amount  of  his  claim.  Beistle  v.  Oon- 
nell  [Mich.]  12  Det.  Leg.  N.  505,  104 
N.  W.  729.  Whereby,  when  defendant 
becaTtie  plaintiffs  tenant  for  a  share 
of  the  crop,  defendant  agreed  to  repay  plain- 
tiff the  sum  previously  paid  defendant  for 
such  crop.  Stobie  v.  Earp,  110  Mo.  App.  73, 
S3  S.  W.  1097.  By  husband  to  pay  wife  for 
board  of  his  daughter  by  a  former  marriage. 
Effray  v.  Effray,  110  App.  Piv.  545,  97  X.  T.  S. 
286.  Second  order  to  plaintiff  to  manufac- 
ture certain  goods.  Gerli  v.  Louis  Metzger 
&  Co.,  99  N.  Y.  S.  85  8.  Oral  contract  to 
ship  goods  in  time  for  the  sailing  of  a  steam- 
er. Frey  v.  New  York  Cent.,  etc.,  R.  Co.,  100 
N.  Y.  S.  225.  To  pay  for  board  furnished 
by  son  to  his  fatiier  and  grandfather. 
Shadle's  Estate,  30  Pa.  Super.  Ct.  151.  By 
defendants  to  be  individually  liable  for  any 
deficit  in  amount  necessary  to  pay  plaintiff's 
claim  after  sale  of  stock  of  goods  and  set- 
tlement with  other  creditors.  Baines  v. 
Taylor  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
313,  91  S.  W.  871.  By  one  surety  with  his 
cosureties  that,  if  principal  failed  to  pay 
note  given  for  purchase  price  of  horse,  he 
would  take  the  horse,  pay  the  note,  and 
save  the  cosureties  harmless.  Hall  v.  Tay- 
lor [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  374,  95  S. 
W.  755.  Circumstantial  evidence  held  to 
show  employment  of  plaintiff  to  prepare 
plans  and  the  rendition  by  him  of  services 
at  decedent's  request.  Buckler  v.  Kneezcll 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  800,  91  S. 
W.  367.  Evidence  held  to  sustain  a  finding 
that  the  agreement  to  buy  plaintiff's  oranges 
was  in  consideration  of  the  right  to  handle 
oranges  grown  in  certain  other  groves. 
Sterling  v.  Gregory  [Cal.]  85  P.  305.  Ver- 
dict for  plaintiff,  on  claim  for  money  loaned 
deceased,  supported  by  evidence.  Kinney  v. 
McFaul,  122  Iowa.  452,  9S  N.  W.  276.  Evi- 
dence held  to  support  finding  that  plaintiff 
was  employed  to  make  plans  for  cottages, 
that  no  price  was  agreed  upon,  that  work 
was  done,  and  that  $12  each  was  a  reason- 
able price.  Fairfield  v.  Hart,  139  Mich.  136, 
102  N.  W.  641.  Evidence  held  to  support 
finding  that  defendant,  in  his  capacity  as 
trustee  for  the  sale  of  railroad  lands,  hired 
plaintiff  to  perform  services  in  regard  to 
them,  and  that  such  services  were  not  with- 
in a  contract  whereby  plaintiff  was  hired  at 
a  monthly  salary  to  look  after  defendant's 
personal  affairs.  Rand  v.  Sage,  94  Minn.  344, 
102    N.    W.    864,      Evidence    held   to    justify   a 


finding  that  defendant  agreed  to  re-exchange 
personal  property  and  accepted  delivery  of 
the  boat  he  had  exchanged  to  plaintiff. 
Dougherty  v.  Neville,  108  App.  Div.  89,  95 
N.  Y.  S.  806.  Where  money  deposited  in 
bank  by  plaintiff  to  secure  performance  of 
contract  with  decedent  was  withdrawn  by 
mutual  consent  and  loaned  to  latter,  it  con- 
stituted valid  claim  against  his  estate.  Eck- 
hout  V.   Cole,   135   N.   C.   5S3,   47   S.   E.    655. 

Evidence  insufficient  to  shOTT  contrnct:  By 
creditor,  to  whom  debtor  conveyed  his  prop- 
erty, to  pay  plaintiff's  claim  against  such 
debtor  in  full.  Williams  Shoe  Co.  v.  C. 
Gotzian  &  Co.  [Iowa]  107  N.  W.  807.  Parol 
contract  to  pay  for  board  and  attendance. 
Kane  v.  Smith,  109  App.  Div.  163,  95  N.  Y.  S. 
818.  Employing  plaintiff  for  the  period 
claimed  by  him.  Zahler  v.  Arkin,  98  N. 
Y.  S.  544.  By  which  a  telegraph  company 
maintaining  a  staff  of  messenger  boys  un- 
dertook to  carry  a  package  of  money  so  as 
to  render  the  company  liable  for  failure  of 
a  boy  to  deliver  it.  Hirsch  v.  American  Dist. 
Tel.  Co.,  98  N.  Y.  S.  371,  rvg.  48  Misc.  370,  95 
N.  Y.  S.  562.  Verbal  contract  in  re- 
gard to  sale  of  cotton  seed.  Hubbard 
City  Cotton  Oil  &  Gin  Co.  v.  Nichols  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  1,  89  S.  W.  795. 
To  boom  logs,  on  basis  of  original  draft 
of  contract  and  certain  letters  passing  be- 
fween  the  parties.  Nester  v.  Diamond  Match 
Co.  [C.  C.  A.]  143  F.  72.  A  statement  by  one 
of  two  alleged  joint  promisors  that  plaintiff 
ought  to  be  paid  for  certain  services  ren- 
dered the  estate  of  which  the  promisor  was 
trustee,  and  the  use  by  him  of  the  papers 
prepared  by  such  services  after  tliey  had 
been  turned  over  to  the  other  promisor  on  a 
promise  to  pay,  does  not  show  a  contract, 
express  or  implied,  as  to  the  first  promisor. 
Boogher  v.  Roach,  25  App.  D.  C.  324.  Evi- 
dence held  to  show  that  plaintiff  was  em- 
ployed only  to  estimate  and  appraise  a  fire 
loss,  and  not  to  adjust  the  loss  with  the 
insurance  companies.  McCormack  v.  Her- 
both,  115  Mo.  App.  193,  91  S.  W.  164.  Ex- 
pectation of  compensation  for  nursing  in  ad- 
dition to  wages  for  housekeeping,  based  upon 
general  declarations  of  a  decedent,  held  in- 
sufficient to  establish  a  claim  against  the 
estate  in  the  absence  of  express  contract. 
Piersol's  Estate,  27  Pa.  Super.  Ct.  204.  Evi- 
dence insuflncient  to  support  a  claim  against 
a  decedent's  estate  for  services  rendered  on 
a  farm.  Riemensberger's  Estate,  29  Pa.  Su- 
per. Ct.  596.  Contract  for  sale  of  brand  held 
to  have  left  ownership  of  horses  previously 
bianded  therewith  in  defendant.  Belknap 
V.  Belknap  [S.  D.]  107  N.  W.  692.  A  tele- 
gram "Ship  hundred  at  once,  eggs,"  and  a 
reply  by  letter  stating  that  addressee  was 
shipping  the  hundred  and  that  they  were 
good  eggs,  did  not  amount  to  a  contract, 
nothing  being  said  as  to  quantity,  quality, 
or  price.  Potomac  Bottling  Works  v.  Barber 
&   Co.    [Md.]    63   A.    1068. 

20.  In  determining  whether  a  letter  con- 
tains a  proposal,  it  is  to  be  considered 
whether  the  terms  in  which  the  alleged  pro- 
posal is  made  are  such,  in  view  of  the  cir- 
cumstances connected  therewith,  as  to   war- 


768 


CONTRACTS  8  IB. 


7  Cur.  Law. 


at  any  time  before  acceptance,^^  but  when  accepted,  becomes  a  binding  contract.^^ 
An  offer  made  by  letter  is  presumed  to  be  constantly  held  out  until  the  time  for  clos- 
ing the  contract  by  acceptance.^^  In  order  to  convert  an  offer  into  a  contract,  the 
acceptance  must  be  absolute  and  unconditional.^^  A  proposal  to  accept,  or  an  ac- 
ceptance, upon  terms  varying  from  those  offered,  is  a  rejection  of  the  offer  and  puts 
an  end  to  the  negotiations,  unless  the  party  making  the  original  offer  renews  it  or 
assents  to  the  modification  suggested.-^  It  is  a  new  proposal  which  must,  in  its 
turn,  be  accepted  by  the  party  making  the  original  offer.-®  Acceptance  may  be  im- 
plied from  the  acts  and  conduct  of  the  party  to  whom  the  offer  is  made.^^ 


rant  the  other  party  in  acting-  on  it  as  a 
real  and  intentional  offer.  Warner  v.  Mar- 
shall [Ind.]  75  N.  E.  582.  Evidence  held 
to  show  a  valid  offer  to  convey  or  devise 
real  property  to  complainant  in  consideration 
that  she  care  for  the  promisor  during  the 
remainder    of    her    life.     Id. 

21.  To  establish  as  a  contract  a  proposi- 
tion made  bv  letter,  proof  of  its  accept- 
ance is  necessary.  Evidence  held  not  to 
show  acceptance  of  offer  to  sell  realty. 
Sennett  v.  Melville  [Neb.]  107  N.  W.  991. 
Evidence  held  to  show  acceptance  of  an  of- 
fer to  convey  or  devise-  realty  to  complain- 
ant provided  she  cared  for  promisor  during 
the  remainder  of  the  latter's  life.  War- 
ner V.  Marshall  [Ind.]  75  N.  E.  582.  Evi- 
dence held  to  sustain  finding  that  plaintiff's 
bid  for  erection  of  building  was  accepted  by 
defendant's  agent,  who  had  authority  to  do 
so.  Cameron  v.  Booth  &  Co.  [Minn.]  108 
N.  W.  514.  Evidence  held  insufhcient  to 
show  an  acceptance  of  plaintiff's  order  for 
goods.  Wilentshik  v.  Messier,  48  Misc.  362, 
95  N.  Y.  S.  500.  Where  note  with  date  of 
payment  left  blank  was  returned  by  payees 
with  statement  that  they  could  not  accept 
It  in  that  shape,  and  requesting  maker  to  fill 
in  blank,  and  maker  returned  It  to  them  in  a 
letter  iTi  which  he  stated  that  he  did  not 
know  when  he  could  pay  it,  but  would  do 
so  as  soon  as  he  was  able,  held  that  note 
was  not  accepted  or  finally  delivered  to 
payees  until  it  was  returned  to  them  in  last 
named  letter.  Glass  v.  Adoue  [Tex.  Civ. 
App.]    86   S.    W.    798. 

22.  Order  for  machinery  held  not  a  bind- 
ing contract,  but  an  order  subject  to  the  ap- 
proval of  the  principal  of  the  agent  who 
solicited  it.  Bialy  v.  Krause  [Mich.]  12 
Det.   Leg.   N.    702,    105    N.    W.    149. 

23.  Where  a  paper  was  addressed  to  plain- 
tiff requesting  him  to  deliver,  as  directed.  60 
days'  use  of  a  horse  and  driver,  a  request 
by  the  sender  for  a  return  of  the  order,  sent 
before  the  performance  or  tender  of  any 
•work  under  it,  was  a  complete  revocation 
thereof.  Durkin  v.  New  York,  96  N.  Y.  S. 
1059.  Tlie  revocation  of  an  offer  does  not 
become  effectual  until  tlie  letter  or  telegram 
revoking  it  is  actually  received  by  the  of- 
feree. Price  V.  Atkinson  [Mo.  App.]  94  S. 
W.    816. 

24.  Offer  reasonably  accepted  and  acted 
upon.  "U^arner  v.  Marshall  [Ind.]  75  N.  E. 
582.  Letter  written  by  seller  of  oil  and  ac- 
cepted in  writing  by  buyer  held  to  consti- 
tute contract.  Midland  Linseed  Co.  v.  Rem- 
ington  Drug   Co.    [Wis.]    106   N.    W.    115. 

25.  That    deceased    made    a    will    pending 


acceptance  of  an  offer  to  deed  land  in  con- 
sideration that  offeree  care  for  her  in  her 
old  age  did  not  affect  the  offer  where  the 
will  was  unknown  to  offeree  until  after  ac- 
ceptance. Warner  v.  Marshall  [Ind.]  75  N. 
E.    582. 

26.  Wilentshik  v.  Messier,  48  Misc.  362, 
95  N.  Y.  S.  500.  Must  be  in  exact  conformi- 
ty with  offer.  Swing  v.  Walker,  27  Pa. 
Super.  Ct.  366.  Acceptance  must  be  un- 
equivocal, unconditional,  and  without  the 
least  variance.  Acceptance  of  order  for 
lumber  held  not  to  constitute  contract. 
H.  Gaus  &  Sons  Mfg.  Co.  v.  Cliicago  Lumber 
&  Coal  Co.,  115  Mo.  App.  114,  92  S.  W.  121. 
Where  plaintiff  sent  contract  which  he  had 
signed  to  defendant,  who  inserted  modi- 
fications therein  before  signing  it,  held  that 
there  was  no  meeting  of  the  minds  and 
honce  no  contract.  Bewick  v.  Hanika 
[Mich.]  12  Det.  Leg.  N.  672,  106  N.  W.  63. 
Act  of  plaintiff  in  subsequently  signing  con- 
tiact  w^ith  builder  in  accordance  with  previ- 
ous oral  contract  between  himself  and  de- 
fendant, held  not  a  ratification  of  clianges. 
Id.  Acceptance  of  offer  to  sell  "timber" 
held  conditional  wliere  plaintiff  stipulated 
that  he  should  have  all  the  "growth"  on 
the  land,  it  not  appearing  that  the  two 
words  were  used  synonymously,  and  the 
right  to  use  defendant's  land  for  the  opera- 
tion of  a  mill.  Lord  v.  Meader  [N.  H.] 
60  A.  434.  Plaintiff  agreed  to  purchase  tim- 
ber from  defendant  on  terms  differing 
from  offer,  and  sent  check  for  part  of  pur- 
chase price.  Held  that  retention  of  check 
for  purpose  of  consulting  witli  third  per- 
son, it  later  being  returned,  and  letter  ac- 
knowledging its  receipt,  was  not  an  accept- 
ance of  plaintiff's  offer.  Id.  Defendant 
offered  tw^o  car  loads  of  potatoes  for  ship- 
ment "next  w^eek,"  and  plaintiff  accepted 
and  directed  shipment  "one  car  next  week 
and  the  other  the  following  week."  Held 
tliat  there  was  no  new  condition  inserted 
in  the  answer,  especially  as  defendant  so 
understood.  Ennis  Brown  Co.  v.  Hurst  [Cal. 
App.]  82  P.  1056.  An  acceptance  in  tho 
exact  language  of  the  offer  is  not  neces- 
sary as  any  expression  showing  an  ac- 
ceptance on  the  terms  offered  is  sufficient. 
Id.  There  is  no  variance  between  an  offer 
of  "choice"  potatoes  and  an  acceptance  re- 
quiring "strictly  choice"  potatoes,  being  of 
the  same  grade.  Id.  A  very  slight  and  un- 
important difference  between  the  offer  and 
the  acceptance  does  not  viti^ite.  Provision 
in  acceptance  of  offer  to  sell  pilings  that 
they  be  "practically  straight."  Elliott  v. 
Howison    [Ala]    40    So.    1018. 

27.  r"orrespondence     held    not    to    constl- 
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If  the  parties  have  adopted  the  mail  as  a  means  of  comraunication,  the  mailing 
of  a  letter  accepting  an  offer  makes  a  complete  and  binding  contract  dating  from  the 
moment  of  the  deposit  of  the  letter,  properly  addressed  and  stamped,  in  the  post- 
ofifice.^"  So,  too,  an  acceptance  b}^  telegraph  takes  effect  tJie  moment  the  telegram 
is  paid  for  and  delivered  to  the  telegraph  company.^^ 

Mere  negotiations  for  a  contract  do  not,  as  a  rule,  vest  any  right  in  the  nego- 
tiator.^^    Where  the  parties  make  the  reduction  of  the  contract  to  writing  and  its 


tute  a  contract  with  plaintiff  to  clear  up 
title  to  defendant's  land,  defendants  not 
having  accepted  plaintiff's  proposition  and 
he  not  having  accepted  their  counter  propo- 
sition. Franck  v.  McGilvray  [Mich.]  13  Det. 
Leg.  N.   154.  107  N.  W.  886. 

28.  Where  an  offer  is  accepted  upon  cer- 
tain conditions,  to  which  the  offerer  assent- 
ed if  the  offeree  would  sign  a  certain  con- 
tract, which  contained  still  other  provisions, 
and  nothing  further  was  done,  there  Is  no 
contract.  Philip  Wolf  &  Co.  v.  King  [Cal. 
App.]  82  P.  1055.  Acceptance  of  bid  de- 
parting from  bid  as  submitted  is  tan- 
tamount to  a  new  proposition.  Sundmacher 
V.  Lloyd,  114  Mo.  App.  317,  89  S.  W.  368. 
Cannot  recover  for  failure  to  furnisli  lum- 
ber in  absence  of  finding  that  modified  ac- 
ceptance of  order  was  in  turn  accepted. 
Gaus  &  Sons  Mfg.  Co.  v.  Chicago  Lumber 
&  Coal  Co.,  115  Mo.  App.  114,  92  S.  TV.  121. 
Where  plaintiff's  bid  in  writing  was  ac- 
cepted by  defendant  in  writing  witli  the 
added  provision  that  work  should  be  done 
according  to  the  plans  and  specifications, 
and  plaintiffs  accepted  the  modification  by 
starting  tlie  work  without  objection,  held 
that  tlie  two  Tvritings  and  the  plans  and 
specifications  constituted  the  complete  con- 
tract, and  parol  evidence  was  inadmissible 
to  show  tliat  certain  things  required  to  be 
done  by  the  specifications  were  not  included 
in  the  contract.  Sundmacher  v.  Lloyd,  114 
Mo.  App.  317,  89  S.  W.  368.  An  offer  to  sell 
on  certain  terms  accepted  with  a  request 
th.at  the  seller  fix  a  date  when  the  trans- 
action may  be  consummated,  and  followed 
by  the  fixing  of  such  date  by  the  seller  cort- 
stitutes  a  binding  contract  of  sale.  Certain 
correspondence  held  to  bind  defendant  to 
purchase  bonds.  Baker  v.  Packard,  98  N. 
Y.    S.    804. 

29.  Where  a  college  offered  in  w'riting 
to  establish  a  scholarship  for  the  benefit 
of  the  offeree  and  her  heirs  to  be  issued  at 
her  death  if  she  would  execute  a  note  for 
$1,000  in  its  favor,  and  the  offeree  executed 
a  memorandum  whereby  she  agreed  to  pay 
$1,000  at  her  decease  for  such  purpose,  there 
was  an  offer  and  acceptance.  Buchtel  Col- 
lege V.  Chamberlin  [Cal.  App.]  84  P.  1000. 
Promisor  may  be  estopped  from  raising 
any  question  as  to  the  meeting  of  tlie  minds 
■where  the  promisee  has  fully  performed  on 
his  part.  Where  promisee  had  cared  for 
deceased  in  reliance  on  her  promise  to 
convey  land.  Warner  v.  Marshall  [Ind.] 
75  N.  E.  582.  A  party  may  assent  to  modifi- 
cations of  his  offer  contained  in  the  other 
party's  acceptance  by  acts  and  conduct  sliow- 
ing  an  intention  to  do  so.  By  acceptance  of 
lumber  after  modified  and  conditional  ac- 
ceptance of  order,  and  requesting  further 
deliveries.     Gaus    &    Sons    Mfg.    Co.    v.    Chi- 
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cago  Lumber  &  Coal  Co.,  115  Mo.  App.  114,  92 
S.  W.  121.  Whether  he  has  done  so  is  a  ques- 
tion of  fact.  Id.  Where  defendant's  ac- 
ceptance of  plaintiffs  bid  departed  from 
the  terms  of  the  bid,  and  hence  amounted  to 
a  new  proposition,  and  plaintiff  made  no 
reply  to  such  proposition  but  went  to  work 
under  it,  held  that  he  would  be  deemed  to 
have  agreed  to  do  the  work  specified  or  nam- 
ed in  tlie  acceptance  for  the  amount  of  his 
bid.  Sundmacher  v.  Lloyd,  114  Mo.  App. 
317,  89  S.  W.  368.  Acceptance  by  plaintiff 
of  defendant's  counter  proposition  could  not 
be  implied  from  fact  that  he  performed  serv- 
ices in  clearing  up  title,  where  he  expressly 
notified  them  that  services  were  not  render- 
ed on  terms  proposed  by  them  but  on  those 
proposed  by  him.  Franck  v.  McGilvray 
[Mich.]    13    Det.   Leg.   N.    154,    107  N.   W.    SS6. 

30.  Order  for  goods.  Price  v.  Atkinsoa 
[Mo.    App.]    94    S.    W.    816. 

31.  Price  v.  Atkinson  [Mo.  App.]  94  S.  W. 
S16.  A  contract  is  concluded  when  the  offer 
is  accepted  by  a  telegram  sent  in  the  ordi- 
nary way,  or  by  the  posting  of  a  letter  of 
acceptance.  Where  an  offer  was  accepted  by 
telegram  sent  from  St.  Louis  to  the  proposer 
at  Washington,  and  also  followed  by  a  let- 
ter of  acceptance  posted  at  St.  Louis,  the 
contract  was  concluded  at  St.  Louis.  Bur- 
ton V.  U.  S.,  202  U.  S.  344,  50  Law.  Ed. . 

32.  See  5  C.  L.  666,  n.  75.  Hence  he  has 
nothing  to  sell,  and  promise  based  upon  con- 
sideration that  promisor  shall  be  admitted 
into  the  negotiations  at  that  stage  is  a  nudum 
pactum.  Allen  v.  Powell  [Ga.]  54  S.  E.  137. 
Petition  alleging  that  "while  negotiations 
were  still  pending"  between  plaintiff  and  an- 
other and  the  owner  of  certain  land  for  its 
purchase,  defendants  made  a  proposition  *o 
let  them  into  the  purchase,  agreeing  to  pay 
plaintiff  a  certain  sum  therefor  provided  tliey 
were  allowed  to  take  a  certain  interest  in 
the  land  and  that  this  was  agreed  to,  but 
tliat  deed  to  entire  tract  was  subsequently 
made  to  defendants  and  certain  others  and 
land  was  sold  by  them,  and  seeking  to  recov- 
er plaintiff's  proportionate  share  of  profits, 
etc.,  held  subject  to  special  demurrer  for 
failure  to  allege  with  distinctness  tlie  char- 
acter of  the  negotiations  pending  at  time 
of  alleged  contract  between  plaintiff  and 
defendants,  so  that  it  was  impossible  to  de- 
termine whether  they  had  reached  a  stage 
where  plaintiff  had  acquired  an  interest  in 
the  property  which  could  be  made  tiie  sub- 
ject of  a  transfer.  Id.  Evidence  held  not 
to  establish  contract  for  three  years  for 
interchange  of  traflSc  between  railroad  and 
steamship  owner,  but  only  negotiations 
therefor  and  a  temporary  arrangement. 
Graham  v.  Oregon  R.  &  Nav.  Co.,  145  F.  718. 
Draft  of  contract  held  not  enforceable  as 
parol   contract,    where   it   was   not   agreed    to 
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signature  by  them  a  condition  precedent  to  its  completion,  it  will  not  be  a  contract 
until  it  is  reduced  to  writing  and  signed/^  but  where  they  assent  to  all  of  its  terms, 
the  mere  reference  to  a  future  contract  in  writing  will  not  negative  the  existence 
of  a  present  and  completed  one.^*    The  question  is  largely  one  of  intention.^^ 

A  contract  to  take  effect  upon  condition  does  not  become  binding  until  the  con- 
dition happens.^"  A  paper  embodying  the  several  and  distinct  obligation  of  each 
of  the  sig-natories  to  pay  a  definite  and  ascertained  sum  at  a  specified  time,  upon  the 
happening  of  a  named  condition,  requires  no  acceptance  under  seal  on  the  part  of 
the  ipnyee  to  give  it  legal  sufficiency,  but  becomes  operative  on  the  happening  of  the 
condition.  ^^ 

An  option^^  is  a  mere  continuing  offer  which  may  be  withdrawn  at  any  time 
before  acceptance,^'*  unless  it  is  based  on  a  valuable  consideration.*"  An  election  to 
exercise  it  converts  it  into  an  executory  contract.*^ 


as  such  a  contract  presently  enforceable,  but 
was  only  a  preparation  for  a  contract  and 
was  not  Intended  to  be  operative  until  sign- 
ed.     Fourchy  v.  Ellis,   140   P.  149. 

33.  See  5  C.  L.  666,  n.  76,  77.  Where  par- 
ties are  negotiating-  for  the  purpose  of  mak- 
ing a  valid  written  contract,  either  party 
may  withdraw  any  oral  proposition  made, 
though  accepted.  Where  parties  have  come 
to  an  oral  agreement  for  an  option  on  real 
estate,  which  agreement  was  to  be  reduced 
to  a  valid  written  option,  a  refusal  of  the 
owner  to  sign  the  writing  does  not  render 
him  liable  for  commissions  to  his  broker. 
Fox  V.  Denargo  Land  Co.  [Colo.]  86  P.  344. 
Where  the  understanding  of  the  parties  Is 
that  their  contract  shall  be  reduced  to 
writing,  the  reduction  to  writing  stands  as  a 
condition  precedent  to  the  perfection  of  the 
contract,  and  either  party  is  at  liberty  to 
retire  from  it  so  long  as  the  reduction  to 
writing  has  not  taken  place.  Kaplan  v. 
Whitworth  [La.]  40  So.  723.  Where  in  a 
preliminary  agreement  for  the  lease  of  real 
estate,  whether  such  agreement  be  verbal 
or  in  writing,  it  is  stipulated  that  the  lease 
shall  be  reduced  to  writing.  In  re  Woodville, 
115  La.  810,  40  So.  174.  Where  the  accept- 
ance of  an  offer  to  sell  cement  was  made 
subject  to  a  future  contract,  but  did  not 
stipulate  for  a  contract  under  seal,  the  con- 
tract was  not  invalid  because,  though  it  con- 
cluded with  the  words  "witness  our  hands 
and  seals."  It  was  only  signed  and  not  seal- 
ed by  the  buyers.  Noel  Const.  Co.  v.  Atlas 
Portland  Cement  Co.    [Md.]    63   A.   384. 

34.  A  binding  oral  contract  may  be  made 
between  parties,  though  there  is  an  under- 
standing that  it  shall  subsequently  be  re- 
duced to  writing,  which  writing  is  not  com- 
pleted by  the  signature  of  all  the  parties. 
Rankin  v..  Mitchem  [N.  C]  53  S.  E.  854. 
Where  parties  orally  agree  upon  the  terms 
of  a  contract,  and  there  is  a  complete  as- 
sent thereto,  the  suggestion  to  put  it  in 
writing  at  a  subsequent  time  is  not  of  it- 
self suflficient  to  show  that  they  did  not 
mean  the  oral  contract  to  be  complete  and 
binding  without  being  put  in  writing.  Id. 
Where  all  the  terms  are  agreed  upon  and 
reduction  to  writing  is  provided  for  merely 
for  facility  of  proof  as  to  its  terms,  the  con- 
tract becomes  effective  without  the  w^rit- 
ing,  especially  w^here  the  things  to  be  done 
are  provided  for  in  written  plans  and  speci- 


fications and  there  is  evidence  of  intention  to 
proceed  at  once  under  the  contract.  Smith  v. 
Kaufman,  30  Pa.  Super.  Ct.  265.  Where  an 
agreement  on  all  the  terms  of  a  contract  has 
been  reached  by  the  parties,  and  notliing  re- 
mains except  to  reduce  the  terms  to  writing, 
the  contract  is  complete  in  the  absence  of 
evidence  that  it  was  not  to  become  effective 
until  reduced  to  writing,  and  a  breacli  of  it 
by  either  party  supports  an  action.  Inter- 
national Harvester  Co.  v.  Campbell  [Tex.  Civ. 
App.]    96   S.   W.   93. 

35.  Rankin  v.  Mitchem  [N.  C]  53  S.  E.  854. 

36.  An  oral  agreement  is  not  superseded 
by  a  mere  proposed  written  agreement  cover- 
ing the  same  subject-matter,  whicli  is  to 
take  effect  only  upon  the  approval  of  all  the 
parties  thereto,  and  is  not  signed,  approved, 
or  acted  upon  by  one  of  them.  Contract  for 
attorney's  services.  Libby  v.  Barry  [N.  D.] 
107  N.  W.  972.  When,  in  an  action  for  ma- 
terial for  the  construction  of  a  building, 
there  was  evidence  that  the  material  was 
ordered  oh  condition  that  it  would  not  be 
shipped  until  plaintiff  was  notified,  and  that 
plaintiff  was  notified  within  a  reasonable 
time  not  to  ship  the  material,  instructions 
presenting  the  law,  based  on  the  contention 
that  the  contract  was  conditional,  and  never 
became  a  complete  contract,  were  proper. 
Stainback,  Crawford  &  Co.  v.  Henderson 
[Ark.]    95  S.  W.   786. 

37.  Sharp  v.  Bates,  102  Md.  344,  62  A.  747. 
Where  indorsers  of  note  by  sealed  writing 
requested  plaintiff  to  pay  it  at  maturity  and 
agreed  to  refund  the  money,  each  to  pay  his 
respective  share  within  thirty  days,  held  that 
obligation  became  binding  and  liability  of 
signers  fixed  when  plaintiff  made  the  pay- 
ment.    Id. 

38.  See   5   C.   L.   674. 

39.  Instrument  reciting  receipt  of  earnest 
money  by  owner  of  land  and  wherein  owner 
agreed  to  sell  on  specified  terms,  held  an  en- 
forceable agreement  on  his  part  to  sell  on 
terms  stated,  but  not  enforceable  against 
vendee.  Clark  v.  Wilson  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.   770,  91  S.  W.   627. 

40.  In  such  case  it  cannot  be  withdrawn 
before  the  time  therein  specified.  Watkins 
V.   Robertson    [Va.]    54   S.   E.   33. 

41.  An  offer  in  the  form  of  a  unilateral 
agreernent  becomes  a  complete  contract  when 
accepted  and  acted  upon  by  the  parties. 
Agreement  to  hire  a  hall.      Bufflngton  v.  Mc- 
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(§1)  C.  Reality  of  consent.*''— Since  the  miitual  assent  of  the  parties  is  nec- 
essary," there  is  no  valid  contract  where  either  party  was  inducefl  to  enter  into  it 
througli  mistake/*  duress/^*  misrepresentation,  fraud,'or  undue  influence,*"  or  wiiere 
eitlier  party  is  mentally  incapacitated.*^  So,  too,  neither  party  is  bound  by  a  con- 
tract made  in  jest,*^  or  as  a  mere  pretense  to  conceal  the  real  relation  of  the  parties.*" 

§  2.  Consideration.^^ — A  legal  consideration  is  essential  to  the  validity  of 
every  contract.^^ 

At  conmion  law,  and  except  where  the  rule  has  been  changed  by  statute,  a  con- 
tract under  seal  imports  a  consideration.^=^  Promissory  notes,^^  and  in  some  states 
all  written  contracts,  import  a  consideration  whether  under  seal  or  not.'* 


Nally  [Mass.]  78  N.  E.  309.  Option  for  the 
sale  of  growing  timber  ripens  into  a  valid 
contract  when  accepted.  De  Camp  v.  Wal- 
lace, 45  Misc.  436,  92  N.  T.  S.  746.  If  option 
under  seal  is  exercised  by  acceptance  of  of- 
fer within  time  specified,  agreement  w^ill  be 
specifically  enforced  or  damages  awarded  for 
its  breach.  Watkins  v.  Robertson  [Va.]  54  S. 
E.   33. 

42.  See   5   C.   L.    675. 

43.  Sea  ante,    §    1    B. 

44.  See  Mistake  and  Accident,  6  C.  L.  678. 

45.  See  Duress,    5  C.   T^.    104  7. 

46.  See  Fraud  and  Undue  Influence,  5  C. 
L.    1541. 

47.  See  Incompetency,  5  C.  L.  1775;  In- 
sane Persons,  6  C.  L.  34. 

48.  Evidence  held  to  sustain  finding  that 
conversation  relied  on  to  constitute  contract 
for  purchase  of  potatoes  was  had  in  jest,  and 
hence  that  there  was  no  contract.  Olsen  v. 
Collins  [Neb.]   106  N.  W.  784. 

49.  In  an  action  to  recover  for  work  done 
and  materials  furnished  under  a  contract 
w^ith  the  builder,  evidence  held  insufl^cient 
to  show  that  the  contract  between  the  own- 
er and  builder  was  a  mere  pretense  and 
did  not  in  fact  make  the  latter  an  independ- 
ent contractor.  Rheam  v.  Martin,  26  App. 
D.   C.   181. 

rtO.     See    5   C.    L.    675. 

51.  Promise  by  vendor  of  farm,  after 
completion  of  sale,  to  make  repairs,  held 
unenforceable  where  no  consideration  was 
shown.  Riley  v.  Stevenson  [Mo.  App.]  94  S. 
W.  781.  Want  of  consideration  is  a  good  de- 
fense to  a  claim  under  a  contract.  Defend- 
ant as  assignee  of  a  life  policy  w^as  entitled 
to  show  that  plaintiff  was  married  at  the 
time  of  a  subsequent  assignment  to  her  in 
consideration  of  her  promise  to  marry  the 
insured.  Howe  v.  Hagan,  110  App.  Div.  392, 
97  N.  Y.  S.  86.  Defendant's  promise  to  pay 
another's  workmen  in  order  to  recover  his 
own  goods  held  void  where  there  was  no 
consideration  therefor.  Engel  v.  Gordon.  97 
N.  Y.  S.  981.  A  mere  voluntary  promise  by 
a  person  during  negotiations  relative  to  be- 
coming manager  of  a  corporation,  that  he 
w^ould  construct  a  model  for  a  machine  and 
turn  it  over  to  the  corporation  in  case  he 
became  manager,  was  without  consideration 
and  not  enforceable  on  failure  of  the  nego- 
tiations. New  York  Automobile  Co.  v. 
Franklin,  49  Misc.  8,  97  N.  Y.  S.  781.  Railroad 
company  having  breached  its  oral  contract 
to  furnish  cars,  and  damage  having  resulted 
to  plaintiffs  by  reason  thereof,  held  that  it 
could   not   avoid   liability   for  such   breach   bv 


a  subs-equent  written  contract  of  shipment 
where  no  consideration  inured  to  plaintiffs 
when  It  was  made  as  compensation  for  such 
damages.  Gulf,  etc.,  R.  Co.  v.  House  [Tex 
Civ.  App.]  13  Tex.  Ct.  Rep.  752,  88  S.  W.  1110. 
Provisions  in  shipping  contract  waiving  dam- 
ages to  cattle  already  accrued  before  it  was 
entered  into,  held  void  because  without  con- 
sideration. Pecos,  etc.,  R.  Co.  v  Evans- 
Snider-Buel  Co.  [Tex.  Civ.  App.]  15  Tex  Ct 
Rep.  199,  93  S.  W.  1024.  Where  a  part  of 
a  note  is  supported  by  a  valuable' considera- 
tion and  the  balance  is  not.  and  the  sum  for 
the  payment  of  which  there  is  a  considera- 
tion is  paid  and  the  payment  indorsed  on  the 
note,  the  payee  cannot  collect  the  balance 
Littlefield  v.  Perkins,  100  Me.  96,  60  A.  707. 
Evidence  held  to  show  consideration  for  a 
note.  Dunk  v.  Dunk,  95  App.  Div.  617,  88  N. 
Y.  S.  419;  In  re  Bradbury,  105  App.  Div.  250, 
93  N.  Y.  S.  418.  No  consideration  shown  for 
defendant's  promise  to  pay  the  debt  of  an- 
other. Brush  &  Stephens  Co.  v.  Ross,  99  N 
Y.   S.   796. 

52.     Gray  v.   Bloomingtcn   &  N.  R.  Co.,   120 
111.  App.  159.     A  seal  upon  an  assignment  of 
a  chose  in  action.     Chamberlain  v.  Fernbach, 
118    111.    App.    145.     It    is    not    essential    to    a 
sealed    instrument    that    it    contain    a    recital 
that  it  is  under  seal.     Id.     Widow's  individ- 
ual assumption  of  decedent's  notes.     Fletch- 
er V.  Fletcher  [Mass.]  77  N.  E.  758.     Consider- 
ation   presumed    where    recited    and    instru- 
I  ment   was    under    seal.     Walter   v.    Rafalsky, 
98  N.  Y.  S.    915.     In  states   where  a  seal  im- 
ports   a    consideration,    a    recited    considera- 
tion in  a  sealed   instrument  cannot  be  ques- 
tioned   or    contradicted    for    the    purpose    of 
defeating  the  instrument  by  showing  that  it 
was  not  founded  on  a  valuable  consideration. 
Particularly    where    right   of    third    party    to 
enforce     contract     is     involved.     Watkins     v 
Robertson   [Va.]    54  S.  E.  33.     No  proof  is  to 
be    admitted,    either   at   law   or   in    equity,    to 
overcome     presumption     that     consideration 
named     was     actually     paid.      Id.      Owner     of 
stock   giving   option    to   purchase   under    seal 
and    reciting    consideration    of    $1,    held    es- 
topped to  deny,   in  suit  for  specific  perform- 
ance by  as.s4gnee,  that  it  was  based  on  valu- 
able consideration.      Id.      Under  B.  &  C.  Comp. 
§    765,   a  seal   prima  facie   imports    a  consid- 
eration.     Dickey   v.   Jackson    [Or.]    84    P.    701. 
53.     See  Negotiable  Instruments,  6  C.  L.  777, 
for  a  full   discussion  of  this  question.     Note 
is    prima    facie    evidence    of    a    consideration 
and    the    burden    is    on    defendant    to    show 
that    there    wa.s    no    consideration.     Gates    v. 
Morton  Hardware  Co.  [Ala.]  40  So.  609.     Note 
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What  constitutes  in  general.^^—li  is  not  necessary  that  the  consideration  be  a 
thino-  of  pecuniary  value  or  reducible  to  such  value/"  but  any  benefit  accruing  to 
one  party  or  any  loss,  trouble,  or  disadvantage  undergone  by,  or  any  charge  imposed 
upon,  the  other,  is  sufficient."     Thus,  the  surrender  of  an  existing  obligation  or 


reciting'  "value  received"  acknowledges  a 
valid  indebtness  for  a  sufficient  consideration. 
Chicago  Title  &  Trust  Co.  v.  Ward,  113  111. 
App.  327.  Tlie  presumption  may  be  destroy- 
ed by  affirmative  proof  on  the  part  of  plain- 
tiff of  a  consideration  which  is  insufficient. 
In  re  Pinkerton's  Estate,  49  Misc.  363,  99  N. 
Y.  S.  492.  If  claimant  gives  affirmative  proof 
to  establish  a  consideration,  no  other  con- 
sideration than  that  shown  by  the  evidence 
will  be  presumed,  and  if  this  is  insufficient, 
the  presumption  of  consideration  will  not 
supply  the  defect.     Id. 

54.  Under  Civ.  Code,  §  1614,  a  written 
instrument  imports  a  consideration,  and  the 
burden  is  on  the  party  alleging  lack  of  con- 
sideration to  disprove  it.  Kennedy  v.  Lee, 
147  Cal.  596,  82  P.  257.  Order  spread  on  min- 
utes of  commissioners'  court  reducing  rate 
of  interest  on  note  given  for  school  lands, 
made  because  purchaser  stated  that  if  it  was 
not  done  he  would  not  complete  the  pur- 
chase, held  a  written  contract  importing  a 
consideration.  Delta  County  v.  Blackburn 
[Tex.    Civ.    App.]    90    S.   W.    902. 

55.  See    5    C.    L.    677. 

56.  Brown  v.  Jennett  [Iowa]  106  N.  W. 
747. 

57.  Valuable  consideration.  In  the  sense 
of  the  law,  may  consist  in  some  right,  in- 
terest, profit,  or  benefit  accruing  to  one  party 
or  some  forbearance,  detriment,  loss,  or  re- 
sponsibility given,  suffered  or  undertaken  by 
the  other.  White  v.  C.  &  G.  Cooper  Co.,  7 
Ohio  C.  C.  (N.  S.)  114.  A  promise  to  do  some- 
thing which  the  promisor  is  under  no  legal 
obligation  to  do  "will  support  a  contract,  al- 
though the  doing  of  such  act  could  not  be 
specifically  enforced.  Norris  v.  Lilly,  147  Cal. 
754,  82  P.  425.  A  promise  to  suffer  a  detri- 
ment is  sufficient.  McKinley  v.  Wilson  [Tex. 
Civ.  App.]   96  S.  W.  112. 

Contracts  held  to  be  snpported  by  a  suffi- 
cient consideration:  Deed,  by  undertaking 
to  support  an  old  man  every  alternate  two 
months  of  his  life  and  to  pay  his  debts. 
Norris  v.  Lilly,  147  Cal.  754,  82  P.  425.  Mak- 
ing of  new  contract  before  expiration  of 
previous  one  for  conditional  sale  of  stock 
where  vendee  was  given  longer  time  in 
which  to  comply  with  conditions,  etc.  Ken- 
nedy V.  Lee,  147  Cal.  596,  82  P.  257.  Note, 
by  assignment  of  one's  interest  in  capital 
stock  of  corporation,  though  no  certificate 
has  been  issued.  McGue  v.  Rommel  [Cal.]  83 
P.  1000.  Although  a  government  concession 
prohibits  transfer  without  previous  consent 
of  the  government,  a  transfer  subject  to  the 
contingency  that  the  government  may  refuse 
its  consent  is  such  an  equitable  Interest  as 
to  constitute  a  consideration  for  a  note.  Id. 
A  contract  for  the  sale  of  land  reciting  the 
receipt  of  $500,  which  was  to  be  forfeited  if 
vendee  did  not  perform.  Winch  v.  Edmunds 
[Colo.]  83  P.  632.  Surrender  of  sealed 
Instrument,  by  payment  of  money  and  execu- 
tion of  promissory  note.  Brettmann  v.  Fisch- 
er, 216  111.  142,  74  N.  E.  777.  In  a  contract 
of  conditional   sale,    the  possession   and   use 


of  the  property  by  the  buyer,  while  title  re- 
mains in  the  seller,  is  a  sufficient  considera- 
tion for  the  buyer's  absolute  promise  to  pay 
the  agreed  price.  Kilmer  v.  Moneyweight 
Scala  Co.  [Ind.  App.]  76  N.  E.  271.  Contract 
whereby  the  owner  of  a  life  estate  agreed 
to  hold  and  invest  a  part  of  the  income  for 
the  benefit  of  his  cliildren,  and  the  latter 
conveyed  to  the  wife  of  the  former  a  cer- 
tain homestead  in  w^hich  they  were  interest- 
ed. Case  V.  Collins  [Ind.  App.]  76  N.  E.  781. 
Agreement  by  administrator  to  pay  plain- 
tiff's claim  against  the  estate  himself  if  lie 
would  not  press  it,  wliere  administrator 
tliereby  secured  advantages  personal  to  liim- 
self  and  plaintiff  by  reason  tliereof,  did  not 
file  his  claim  in  time  to  make  it  one  of  the 
third  class,  and  hence  did  not  realize  any- 
thing thereon  as  he  otlierwise  would  have 
done.  Blake  v.  Robinson  [Iowa]  105  N.  W. 
401.  Detriment  to  broker  held  to  support 
agreement  whereby  purchaser  of  realty  un- 
der contract  made  on  Sunday  promised  brok- 
ers to  pay  their  commission  for  negotiating 
sale,  and  that  contract  sliould  be  canceled 
and  that  owner  of  realty  sliould  be  released 
from  liability  for  tlie  commission.  Brown 
V.  Jennett  [Iowa]  106  N.  W.  747.  Note,  where 
amount  thereof  was  received  by  maker 
through  his  duly  authorized  agent  and  used 
by  latter  for  maker's,  benefit,  thougli  money 
was  given  to  the  maker  by  a  third  person 
who  delivered  note  to  payee  in  exchange  for 
one  previously  executed  by  himself  in  favor 
of  such  payee.  Hale  v.  Harris  [Ky.]  91  S. 
W.  660.  Sale  of  personalty  by  the  giving  of 
notes  and  undertaking  to  pay  accounts. 
Pierce  v.  O'Brien,  189  Mass.  58,  75  N.  E.  61. 
Performance  on  the  part  of  an  agent  for  an 
undisclosed  principal  is  a  sufficient  consid- 
eration for  a  promise  by  the  otlier  party. 
Performance  by  a  lessor.  Buffington  v.  Mc- 
Nally  [Mass.]  78  N.  E.  309.  Agreement  to 
pay  mortgage  debt  out  of  judgment  in  action 
on  insurance  policy  by  owner,  where  mort- 
gagee became  security  for  costs,  paid  jury 
fee,  and  employed  attorney  to  assist  at  trial. 
Beistle  v.  McConnell  [Mich.]  12  Det.  Leg.  N. 
505,  104  N.  W.  729.  Agreement  by  corpora- 
tion and  two  of  its  officers  to  make  cash  pay- 
ment on  a  debt  of  the  corporation  then  due, 
and  to  give  a  note  indorsed  by  one  of  such 
officers  for  the  balance.  Illinois  Roofing  & 
Supply  Co.  v.  Cribbs  [Mich.]  12  Det.  Leg.  N. 
901,  106  N.  W.  274.  Promise  by  lessor,  in  a 
lease  not  assignable  unless  consented  to  in 
writing,  to  give  such  consent  if  the  lessee 
finds  a  satisfactory  tenant,  by  time  and 
money  spent  by  lessee  in  securing  tenant. 
Underwood  Typewriter  Co.  v.  Century  Realty 
Co.  [Mo.  App.]  94  S.  W.  787.  Contract  by 
which  a  city  granted  to  a  telephone  com- 
pany riglits  in  addition  to  those  given  the 
company  by  the  transportation  law.  Wright 
V.  Glen  Tel.  Co.,  48  Misc.  192.  95  N.  Y.  S. 
101.  W^here  plaintiff  refused  to  abide  by  his 
agreement  to  purchase  land  subject  to  a 
mortgage  because  of  a  building  restriction 
contained      in      the      deed      to      defendant. 
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right,'"'^  the  discontinuance  of  a  suit,''  indulgence  or  extension  of  time  for  payment 
of  a  debt/**  or  the  change  of  one's  residence  at  another's  request/^  have  been  held 
sufficient. 


agreement  by  the  latter  that  if  plain- 
tiii'  would  accept  a  deed  he  would  secure  an 
extension  of  time  on  the  mortgage.  Hoch 
V.  Braxmar,  109  App.  Div.  209,  95  N.  Y.  S. 
647.  In  an  action  by  a  materialman  against 
a  contractor  to  recover  money  due  a  sub- 
contractor consideration  for  the  order  upon 
which  the  action  was  based  was  shown  by 
evidence  of  materials  furnished  by  plaintiff 
to  the  houses  in  the  construction  of  which 
defendant  was  engaged  as  contractor.  Mese- 
role  V.  Zimmerman,  48  Misc.  636,  96  X.  Y. 
S.  135.  Contract  to  pay  for  services,  by  serv- 
ices performed  by  plaintiff,  the  receipt  of  $1, 
and  the  fact  that  the  contract  was  under 
seal.  Parsons  v.  Teller,  97  N.  Y.  S.  808. 
Where  a  payee  of  a  demand  note  signed  by 
three  persons  agreed  to  accept  in  payment 
a  30  days'  note  signed  by  only  one  of  them. 
Brink  v.  Stratton,  98  N.  Y.  S.  421.  Contract 
by  which  plaintiff  agreed  to  sell  property  to 
a  corporation  to  be  organized  by  defendants 
in  consideration  of  stock  of  the  corporation. 
Electric  Fireproofing  Co.  v.  Smith,  99  N.  Y. 
S.  37.  Consideration  for  contract  for  sale 
of  land  in  vendee's  favor  is  the  title  to  be 
conveyed  after  performance.  Miller  v.  Shel- 
burn  [N.  D.]  107  N.  "W.  51.  Defendant's  en- 
tering into  partnership  with  plaintiff  held 
sufficient  consideration  for  plaintiff's  agree- 
ment that  advances  made  by  him  should  be 
repaid  only  out  of  the  partnership  profits. 
Creery  v.  Thompson,  26  Pa.  Super.  Ct.  511. 
Commission  on  sale  of  machinery  by  agent.-^ 
held  to  support  their  personal  promise  to 
the  purchaser  to  keep  on  hand  and  furnish 
extras  for  repairs.  Tyson  v.  Jackson  Bros. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  431,  90  S. 
W.  930.  An  agreement  by  one  surety  to 
pay  a  note  in  case  the  principal  fails  to 
pay  it  made  as  an  inducement  to  the  other 
sureties  to  sign.  Hall  v.  Taylor  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  374,  95  S.  W.  755. 
Where  the  ov/ner  of  a  vendor's  lien  upon 
land  agreed  with  plaintiff,  who  contemplated 
purchasing  a  portion  of  the  land,  to  release 
the  vendor's  lien  as  to  tlie  land  purchased 
by  plaintiff  on  payment  of  a  certain  sum  by 
plaintiff's  grantor,  and  plaintiff's  grantor 
paid  such  sum,  the  agreement  with  plain- 
tiff to  release  the  lien  was  not  without  con- 
sideration on  the  theory  that  plaintiff's 
grantor  had  only  done  what  it  had  been 
obliged  to  do,  as  the  payment  of  the  purchase 
price  by  plaintiff  was  a  consideration.  Mc- 
Kinlej'  v.  Wilson  [Tex.  Civ.  App.]  96  S.  W. 
112.  Agreement  for  the  release  of  a  mort- 
gage lien  on  a  horse  in  consideration  of  the 
release  of  a  lien  claimed  on  certain  oxen. 
Holden  v.  Gilfeather  [Vt.]  63  A.  144.  Con- 
tract whereby  a  jobber  agreed  to  sell  only 
goods  of  a  certain  manufacturer  and  thus 
build  up  a  market,  and  the  manufacturer  was 
to  furnish  all  goods  needed.  Federal  Iron 
&  Brass  Bed  Co.  v.  Hock  [Wash.]  85  P.  418. 
Corporation  sold  treasury  stock  to  plaintiff 
which  it  and  its  president  individually  agreed 
to  repurchase  if  he  was  not  satisfied.  Held 
that  consideration  moving  between  corpora- 
tion   and    plaintiff   was    sufficient   to    support 


the  joint  obligation,  and  recovery  could  be 
had  against  president  when  indebtedness  be- 
came due.  Ophir  Consol.  Mines  Co.  v.  Eryn- 
teson  [C.  C.  A.]  143  F.  829.  Firm  notes  given 
by  one  partner  to  sureties  on  his  official  bond 
as  postmaster  to  reimburse  them  for  money 
embezzled  by  him  from  the  government, 
which  they  had  been  compelled  to  pay,  where 
he  used  money  to  pay  firm  debts.  In  re 
Speer  Bros.,   144  F.  910. 

Contracts  held  to  be  -frithont  consideration t 
Where  one  partner  pays  a  partnership  note 
and  takes  an  assignment,  and  then  employs 
an  attorney  to  act  in  the  name  of  the  origi- 
nal creditor  and  secure  a  new  note  from 
the  partner  for  his  share,  which  is  assigned 
to  him,  there  is  no  consideration  for  such 
note.  Gillespie  v.  Salmon  [Cal.  App.]  84  P. 
310.  Where  a  substantial  part  of  certain 
notes  is  interest  at  10%  per  annum,  com- 
]  pounded  monthly  on  accounts  drawing  in- 
terest at  7%,  there  is  no  consideration  for 
the  excess  interest.  Reed  v.  Bank  of  Ukiah 
[Cal.]  82  P.  845.  Contract  whereby  one  hav- 
ing title  to  certain  lots  as  security  for  a  debt 
agrees  with  the  debtor  to  execute  a  deed  to 
such  lots  and  place  it  in  escrow  to  be  deliA- 
ered  on  payment.  Hobson  v.  Anderson 
[Colo.]  83  P.  634.  An  oral  acceptance  of 
written  order  to  pay  money,  if  there  are  no 
funds  in  the  hands  of  the  acceptor  to  pay  the 
order,  and  the  holder  has  in  no  way  chan- 
ged his  position.  Miller  v.  Chicago  Heights 
Lumber  Co.,  117  111.  App.  468.  The  fact  that 
the  acceptor  retains  the  order,  the  physical 
evidence  of  the  indebtedness,  does  not  con- 
stitute a  consideration.  Id.  Where  a  moth- 
er gave  money  to  her  son  as  an  advance- 
ment, a  note  afterwards  given  by  the  son  to 
evidence  the  advancement.  Baum  v.  Palmer, 
165  Ind.  513,  76  N.  E.  108.  Note  given  by 
widow  to  pay  debt  of  her  deceased  husband, 
where  husband's  estate  was  hopelessly  in- 
solvent and  he  left  nothing  for  her,  or  his 
children,  or  his  creditors.  Grimes  v.  Grimes 
[Ky.]  89  S.  W.  548.  Fact  that  creditor  de- 
stroyed note  given  him  by  decedent  in  reli- 
ance on  widow's  note  held  immaterial,  since 
lie  did  not  thereby  destroy  his  cause  of  ac- 
tion against  the  estate.  Id.  Plaintiff's  wife 
had  insurance  policy  on  her  life,  of  which 
plaintiff  inherited  half  and  the  wife's  fath- 
er and  mother  the  other  half.  Mother  gave 
plaintiff  a  note  for  the  amount  received  by 
her,  deceased  having  expressed  a  wish  that 
he  should  have  the  whole,  but  it  did  not  ap- 
pear that  plaintiff  did  or  omitted  to  do  any- 
thing in  consequence  of  her  promise  to  pay 
him  her  share,  or  in  any  way  suffered  there- 
by. Held  that  there  ^vas  no  consideration 
for  the  note.  Littlefield  v.  Perkins,  100  Me. 
96,  60  A.  707.  A  mere  promise  to  share  with 
a  brother  property  received  under  a  Tvill. 
Chase  v.  Chase  [Mass.]  78  N.  E.  115.  Con- 
tract whereby  defendant  agreed  that,  if  he 
purchased  plaintiff's  land  at  a  judicial  sale, 
he  would  share  it  with  plaintiff.  Gloeckner 
V.  Kittlaus,  192  Mo.  477,  91  S.  W.  126.  Agree- 
ment by  a  father  that  property  left  by  his 
deceased  son  should  belong  to  his  daughter  if 
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she  would  refrain  from  establishing  a  gift 
of  it  to  her  from  the  son,  it  not  appearing 
that  the  father  had  any  title  to  the  prop- 
erty, and  the  contract  was  not  enforceable 
as  a  family  settlement.  Graham  v.  Spence 
[N.  J.  Eq.J  63  A.  344.  Note  given  by  a 
stranger  for  the  debt  of  another.  Tyler  v. 
Jaeger,  47  Misc.  84,  93  N.  Y.  S.  558.  Person- 
al promise  by  the  manager  of  an  insurance 
agency  to  pay  renewal  commissions  on  all 
policies  placed  in  the  company  through  the 
agency,  where  the  manager  derived  no  bene- 
fit from  the  insurance  so  placed.  Anderson 
V.  English,  105  App.  Div.  400,  94  N.  Y.  S.  200. 
Oral  promise  by  an  owner  to  pay  a  sub- 
contractor for  going  on  and  completing  his 
contract  with  the  contractor.  Snyder  v. 
Monroe  Eckstein  Brewing  Co.,  107  App.  Div. 
328,  95  N.  Y.  S.  144.  Promises  of  a  landlord 
to  cut  lav/n,  trim  hedges,  etc.,  made  after 
the  execution  of  the  lease.  Leeming  v.  Dur- 
yca,  97  N.  Y.  S.  355.  Agreement  by  lessor 
to  purchase  a  building  already  her  own. 
Precht  V.  Howard,  110  App.  Div.  680,  97  N. 
Y.  S.  462.  Promise  by  contractor,  on  un- 
dertaking to  complete  contract  of  subcon- 
tractor, who  had  defaulted,  that  he  would 
pay  one  who  had  furnished  material  to  the 
latter.  Martin  v.  Flahive,  98  N.  Y.  S.  577. 
Voluntary  services  rendered  without  expecta- 
tion of  remuneration  are  an  insufficient  con- 
sideration for  a  promise  to  pay  therefor, 
since  they  raised  no  legal  liability  in  the 
first  instance.  Insufficient  to  support  a  note. 
In  re  Pinkerton's  Estate,  49  Misc.  363,  99  N. 
Y.  S.  492.  Notes,  to  amount  of  payments  not 
credited  on  account  in  settlement  of  which 
they  were  given,  and  to  extent  of  discounts 
improperly  charged  to  defendant.  Newell 
Booth  Co.  v.  Sheldrake,  23  Pa.  Super.  Ct.  528. 
5S.  A  promise  by  a  husband  to  pay  his 
wife  $2.50  per  week  for  the  support  of  their 
child,  in  consideration  that  she  release  cer- 
tain claims,  was  a  sufficient  consideration  to 
sustain  an  action  against  the  husband  al- 
though he  only  agreed  to  discharge  a  legal 
duty.  Ward  v.  Goodrich  [Colo.]  82  P.  701. 
Immaterial  that  custody  of  the  child  was 
within  the  discretion  of  the  court.  Id.  Re- 
linquishment of  right  to  pay  full  amount 
of  note  given  for  school  land  at  once,  and 
agreement  to  continue  to  pay  interest  there- 
on, held  to  support  agreement  to  accept  in- 
terest at  reduced  rate.  Delta  County  v. 
Blackburn  [Tex.  Civ.  App.]  90  S.  W.  902. 
Surrender  to  defendant  by  plaintiffs  of  their 
legal  privilege  of  running  and  controlling 
their  own  logs  in  river  on  basis  of  an  equal 
right  with  defendant,  held  to  support  con- 
tract by  defendant  to  boom  and  sort  plain- 
tiff's logs.  Nester  v.  Diamond  Match  Co.  [C. 
C.  A.]  143  P.  72.  The  release  of  a  claim  made 
in  good  faith  is  a  sufficient  consideration  for 
a  promise,  though  the  claim  may  be  doubt- 
ful. Transfer  by  children  of  their  interest 
in  property  which  tliey  claimed  to  have  ac- 
quired upon  the  death  of  their  mother  held 
sufficient  consideration  for  the  father's  prom- 
ise that  all  the  property  he  might  own  at  his 
death  should  go  to  them.  Lewallen's  Es- 
tate,   27   Pa.    Super.   Ct.   320. 

The  caneellation  of  a  prior  RKreement  Is  a 


sufficient  consideration  for  a  new  one.  The 
cancellation  of  a  prior  agreement  to  pay 
I>laintiff  $1,800  a  year  until  the  promisor  be- 
came of  age,  in  consideration  of  services  ren- 
dered, held  a  sufficient  consideration  for  a 
more  formal  one  to  pay  that  sum  during 
plaintiff's  life.  Parsons  v.  Teller,  97  N.  Y. 
H.  SOS.  Abandonment  of  original  contract, 
and  acting  upon  modification,  held  sufficient 
to  upliold  modification.  Cannon  Weiner  Ele- 
vator Co.  v.  Boswell  [Mo.  App.]  93  S.  W. 
:i55.  A  release  of  an  option  will  support  a 
contract  to  deed  a  particular  lot  and  pay  a 
ypecified  sum.  Great  "Western  Oil  Co.  v.  Car- 
penter [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  970, 
95  S.  W.  57.  The  release  of  a  binding  lease 
and  the  surrender  of  a  part  of  the  property 
will  support  a  new  lease  of  the  remainder 
under  diiferent  terms.      Id. 

The  surrender  of  a  void  agrreement  Is  not  a 
valid  consideration.  Phelps  v.  Manicko  [Mo. 
App.]  96  S.  W.  221.  Defendant,  after  liber- 
ally watering  his  stock  of  whiskey,  traded 
his  saloon  to  W.  for  a  farm,  after  which 
plaintiff,  who  was  not  an  attorney  and  had 
no  connection  with  the  trade,  agreed  witli 
W.  to  secure  a  rescission  for  $1,000,  but  be- 
fore doing  anything  plaintiff  contracted  with 
defendant  to  refrain  from  taking  up  W.'s 
cause  for  $625,  for  $325  of  which  he  ac- 
cepted defendant's  note.  Held  that  plain- 
tiff's agreement  with  W.,  being  void  for 
maintenance,  the  surrender  thereof  was  no 
consideration  for  the  execution  of  defendant's 
note.  Id.  Promise  to  pay  money  to  release 
void  contract,  as  a  contract  by  husband  to 
convey  homestead  in  which  wife  does  not 
1x)in,  is  without  consideration.  Silander  v. 
Gronna  [N.  D.]   108  N.  W.  544. 

59.  Will  support  promise  to  pay  part  of 
the  costs.  Littlefield  v.  Perkins,  100  Me.  96, 
60   A.    707. 

60.  For  contract  to  deliver  and  delivery 
of  lien  bonds.  Virginia-Carolina  Chemical 
Co.  v.  McNair,  139  N.  C.  326,  51  S.  E.  949. 
Will  support  chattel  mortgage  given  to  se- 
cure it.  Martin  Bros.  &  Co.  v.  Lesan  [Iowa] 
105    N.   W.    996. 

CI.  Will  support  promise  to  pay  money. 
Burgesser   v.   Wendel    [N.   J.   Law]    62   A.   994. 

C2.  See,  also,  §  3  C,  post.  Where  mutual 
promises  are  relied  on  to  support  a  contract, 
tlie  obligations  of  the  contract  must  be  mu- 
tually binding  on  both  parties.  If  one  as- 
sumes under  sucli  an  agreement  to  do  a  spe- 
cial act  beneficial  to  another,  and  latter, 
under  terms  of  contract,  is  under  no  obliga- 
tion to  perform  any  act  of  advantage  to  the 
former,  there  is  no  consideration  which  will 
support  the  promise  of  the  party  assuming 
to  perform.  Cooley  v.  Moss,  123  Ga.  707,  51 
S.  E.  625.  Contract  to  sell  land  to  another  at 
a  given  price,  deed  to  be  made  Avhen  ven- 
dor shall  have  sold  certain  other  lots,  held 
unilateral  and  not  binding  on  vendor,  where 
vendee  did  not  agree  to  purchase  or  to  pay 
the  consideration  and  there  were  no  mutual 
obligations  and  no  other  consideration.  Id. 
Bringing  of  action  for  damages  by  vendee 
for  breach  held  not  an  acceptance  and  agree- 
ment to  be  bound  on  his  part,  where  vendor 
had  already  put  it  beyond  his  power  to  per- 
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Forbearance  to  sue,^^  when  one  has  the  right  to  sue,  will  support  a  contract."* 
The  compromise  of  a  doubtful  righf-'"  is  a  sufficient  consideration  to  support  a 
promise,  though  the  claim  could  not  have  been  supported  in  whole  or  in  part.**" 


form  when  suit  was  brougrht.  Id.  Attorneys 
entered  into  contract  with  client  whereby 
they  were  to  have  half  of  land  recovered  for 
the  latter  in  consideration  for  their  serv- 
ices. Later  they  made  a  subsequent  agree- 
ment providing  that  they  migtit  purchase 
the  other  half  for  a  specified  sum.  Held  that 
latter  contract  was  unenforceable  for  want 
of  a  consideration,  attorneys  being'  under  no 
obligation  to  purchase.  Lipscomb  v.  Adams, 
193  Mo.   530,   91  S.  W.   1046. 

Contracts  held  supported  by  sufficient  con- 
sideration: An  agreement  to  establish  a 
scholarship  in  one's  name  and  for  the  bene- 
fit of  her  and  her  heirs,  held  to  support 
promise  to  pay  $1,000  at  her  death.  Buchtel 
College  V.  Chamberlain  [Cal.  App.]  84  P. 
1000.  Antenuptial  contract,  by  the  subse- 
quent marriage  of  the  parties  and  by  mutual 
covenants  waiving  and  releasing  the  riglits 
of  each  in  the  property  of  the  other. 
Kroell  v.  Kroell,  219  111.  105,  76  N.  E. 
63.  A  contract  wherein  one  party 
agrees  to  dismiss  a  pending  action  for  sepa- 
rate maintenance  in  consideration  that  the 
other  pay  a  monthly  allowance.  McKenna  v. 
McKenna,  118  111.  App.  240.  Mutual  promises 
pledging  personal  credit  for  the  payment  of 
funds  raised  for  financing  an  undertaking 
•wiW  support  a  contract.  Gray  v.  Blooming- 
ton  &  Normal  R.  Co.,  120  111.  App.  159.  Where 
payee  of  a  note  promises,  in  consideration  of 
its  payment  according  to  its  terms,  to  do 
something  that  he  was  not  otherwise  bound 
to  do,  the  undertaking  is  mutual,  and  this 
mutuality  is  a  sufficient  basis  for  enforcing 
the  obligation  against  either  party  who  may 
be  derelict.  Central  University  v.  "Walter's 
Ex'rs  [Ky.]  90  S.  W.  1066.  Note  for  sub- 
scription for  endowment  of  certain  pro- 
fessorship in  university  held  supported  by 
sufficient  consideration,  where,  under  its 
charter,  university  was  bound  by  Its  accept- 
ance of  note  to  use  it  for  the  specified 
purpose  and  to  maintain  chair  of  specified 
name  perpetually.  Id.  Mutual  understand- 
ing and  intention  that  future  services  vi^ere 
to  be  rendered  by  clerk  held  to  support 
agreement  to  pay  his  salary  during  a  vaca- 
tion allowed  him.  Birch  v.  Glasgow  Sav. 
Bank,  114  Mo.  App.  711,  90  S.  W.  746.  A 
contract  between  plaintiff  and  a  landowner, 
whereby  the  landowner  agreed  to  sell  land 
to  any  buyer  found  by  plaintiff,  on  specified 
terms,  plaintiff  to  have  as  commission  all 
that  he  could  obtain  from  the  land  above 
a  specified  sum,  was  not  without  considera- 
tion moving  to  the  landowner,  plaintiff's 
agreement  to  perform  tiie  service  being  suf- 
ficient. Young  V.  Ruhwedel  [Mo.  App.]  96 
S.  W.  22S.  Contract  reciting  that  defend- 
ant had  sold  to  plaintiff  1.000  to  1,500  tons 
of  coal  at  certain  price  to  be  shipped  be- 
tween specified  date.  Smokeless  Fuel  Co. 
V.  Seaton  [Va.]  52  S.  E.  829.  Contract  where- 
by officers  of  a  corporation  agreed  that 
if  plaintiff  would  accept  its  bonds  in  part 
payment  of  purchase  price  of  machinery 
sold  to  it  they  would  purchase  them  at 
par  at  any  time  within  six  months,  plaintiff's 


consent    to    sell    being    presumed.     Erie    City 
Iron  Works  v.  Thomas,   139  F.   995. 

63.  See  5  C.  L.  679.  Where  an  agent, 
holding  a  power  of  attorney,  illegally  placed 
a  mortgage  upon  property  and  appropriated 
the  money,  forbearance  of  legal  prosecu- 
tion held  to  support  an  undertaking  to  dis- 
charge the  mortgage.  Parsons  v.  Silva  [Cal. 
App.]  82  P.  685.  Where  upon  renewal  of 
two  notes  it  was  agreed  that  two  new  notes 
should  be  given  but  that  suit  thereon  should 
not  be  brought  until  a  certain  event  occurred, 
there  was  sufficient  consideration  to  support 
the  agreement  of  delay.  Daniels  v.  Daniels 
[Cal.  App.]  85  P.  134.  Delay  in  bringing 
action  against  person  in  possession  of  leased 
premises  held  a  sufficient  consideration  to 
support  his  promise  to  vacate  at  the  end  of 
that  time  and  to  remove  rubbish.  Heineman 
V.  Gans  [Mich.]  12  Det.  Leg.  N.  722,  105  N.  W. 
763.  Written  surrender  and  authority  given 
to  lessors  of  building  by  lessees  authoriz- 
ing them,  for  purpose  of  facilitating  repairs, 
to  eject  wreckage  company  in  possession 
for  purpose  of  removing  stock  damaged  by 
fire,  and  which  had  been  turned  over  to  in- 
surance company,  so  that  the  contractor 
might  have  possession  "from  and  after  ten 
days  from  this  date,"  held  to  authorize 
lessor  to  take  immediate  possession  and 
not    to    require    him    to    wait    ten    days.     Id. 

64.  Forbearance  to  execute  threats  to 
bring  attachment  suits  will  not  support  a 
promise  where  there  is  no  lien  or  grounds 
for  attachment.  Wierman  v.  Bay  City-Michi- 
gan Sugar  Co.  [Mich.]  12  Det.  Leg.  N.  833. 
106  N.  W.  75.  Where  one  not  liable  on  a 
note  signs  it  upon  the  condition  that  she 
be  not  suedl  until  the  maker  has  realized  a 
certain  amount  from  a  construction  con- 
tract, and  then  only  in  the  event  of  non« 
payment  by  him,  the  forbearance  to  sue  is  no 
consideration.  Bank  of  Ontario  v.  Hoskins 
[Mont.]    83   P.    493. 

e.-).     See    5    C.    L.    680. 

06.  The  giving  up  by  way  of  compromise 
of  an  apparently  good  claim,  whether  the  claim 
is  actually  good  or  not.  Gaynor  v.  Quinn, 
212  Pa.  362,  61  A.  944.  The  relinquishment 
of  a  right  to  litigate  tlie  question  of  law 
or  fact  as  to  another's  liability  on  a  con- 
tract, whether  such  contract  is  in.  fact  valid 
or  invalid.  Agreement  to  discliarge  defend- 
ant from  liability  on  contract  to  purchase 
realty  made  on  Sunday,  held  to  support  con- 
tract by  defendant  to  pay  commissions  of 
agent  who  negotiated  the  sale.  Brown  v. 
Jennett  [Iowa]  106  N.  V/.  747.  Debtor  con- 
veyed his  property  to  one  of  its  creditors, 
wlio  was  to  settle  with  other  creditors  and 
settled  with  all  others  except  plaintiff  for 
fifty  cents  on  dollar.  Held  that  subsequent 
agreement  vi^ith  plaintiff  to  pay  him  at  the 
same  rate  w^as  based  on  composition,  and 
hence  w^as  supported  by  sufficient  considera- 
tion. Williams  Shoe  Co.  v.  Gotzian  &  Co. 
[Iowa]  107  N.  W.  807.  A  settlement  of  claims 
asserted  in  good  faith  is  based  on  sufficient 
consideration,  notwithstanding  tlie  validity 
of    the    claims    may    be    doul)tful.      Dickey    v. 
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Marnuge,^''  or  a  promise  to  marry,  is  a  valuable  consideration."* 
Legal  duty.^^ — The  agreement  to  do  that  which  one  is  already  legally  bound 
to  do  will  not  support  a  promise.'*^  Thus,  where  a  contract  lias  been  fully  performed 
by  one  party,  an  offer  of  part  performance  by  the  other  is  no  consideration  for  the 
waiver  of  full  performance.''^  The  same  is  true  of  an  agreement  by  a  creditor  to 
accept  less  than  is  due  in  full  payment  of  a  matured  debt,'^^  but  an  immediate  pa}'- 
ment  of  a  part  of  a  debt  not  3'et  due  is  a  sufficient  consideration  for  the  release  of 
the  balance,'^  or  for  the  extension  of  the  time  of  payment.''^  An  agreement  to  con- 
tinue the  payment  of  interest  at  the  same  or  a  reduced  rate  does  not  constitute  a 
consideration  for  the  extension  of  the  time  of  payment  of  the  principal,'^^  but  the 
payment  of  interest  in  advance  does.''® 

A  mere  moral  ohligation"'''  is  not  ordinarily  a  sufficient  consideration  to  support 
a  contract,''^  but  this  rule  docs  not  apply  where  such  obligation  is  based  upon  a  pre- 
existing legal  one  which  has  been  barred  by  the  statute  of  limitations  and  the  like.''® 


Jackson  [Or.]  84  P.  701.  The  settlement  of 
a  dispute  in  good  faith  between  the  parties 
as  to  representations  made  with  regard  to 
the  contents  of  a  written  agreement  at  the 
time  of  its  execution,  and  tlie  affirmance  of 
the  other  provisions  of  such  agreement,  will 
support  a  parol  modification  as  to  the  time 
of  payment.  Whitehill  v.  Schwartz,  27  Pa. 
Super.  Ct.  526.  Compromise  of  bona  fide 
dispute  as  to  whether  negotiations  ponstitut- 
ed  contract  for  sale  of  stock  so  as  to  obligate 
plaintiff  to  take  it  held  to  support  agree- 
ment to  repurchase  stock  subsequently  sold 
at  a  less  price  if  plaintiff  was  not  satisfied 
with  the  investment.  Ophir  Consol.  Mines 
Co.  V.  Brynteson  [C.  C.  A.]  143  P.  829.  Must 
be  a  dispute  between  them  as  to  some  ques- 
tion. Finding  held  not  to  show  dispute  as 
to  rights  of  parties  under  contract  to  con- 
vey land.  Silander  v.  Gronna  [N.  D.]  108 
N.    W.    544. 

67.  See  5  C.  L/.  680.  Subsequent  marriage 
of  the  parties  held  consideration  for  ante- 
nuptial contract  waiving  property  rights. 
Kroell  v.  Kroell,  219  111.  105,  76  N.  E.  63. 
"Will  support  a  conveyance  from  husband 
to  wife.  Welch  v.  Mann,  193  Mo.  304,  92 
S.  W.  98.  Will  support  deed  of  trust  made 
as  a  marriage  settlement.  Savage  v.  Savage 
[C.  C.  A.]  141  F.  346.  An  existing  marriage 
relation  is  a  valuable  and  sufficient  consid- 
eration to  support  an  assignment  by  the 
husband  to  the  wife,  if  it  does  not  affect  the 
claims  of  existing  creditors.  Indiana  Match 
Co.   V.   Kirk,    118   111.    App.    102. 

68.  A  woman's  agreement  to  marry  a 
man  held  to  support  his  antenuptial  con- 
tract to  convey  land  to  her.  Pierce  v. 
Vansell,  35  Ind.  App.  525,  74  N.  E.  554.  As- 
signment of  a  life  policy  in  consideration 
of  the  assignee  agreeing  to  become  the  wife 
of  the  assignor  held  supported  by  a  sufficient 
consideration,  except  as  against  prior  credi- 
tors or  assignees  for  value.  Howe  v.  Hagan, 
110  App.  Div.  392,  97  N.  Y.  S.  86. 

09.     See   5  C.   L.   680. 

70.  Payment  of  interest  already  accrued 
but  not  yet  payable  will  not  support  an 
extension  of  time  for  payment  of  principal. 
Higgins  V.  McPherson,   118  111.  App.  464. 

71.  Where  contract  for  exchange  of  land 
required  vendor  to  furnish  clear  title  ex- 
cept for  certain   incumbrance,  which   vendee 


was  to  assume,  provision  in  deed  requiring 
assumption  of  additional  incumbrance  held 
void  where  not  supported  by  additional  con- 
sideration, Wilson  v.  Wilson,  115  Mo.  App. 
641,    92    S.    W.    145. 

72.  Services  which  attorneys  were  bound 
to  render  under  first  contract  with  client 
held  not  a  consideration  for  subsequent  con- 
tract, since  attorneys  had  already  obligated 
themselves  to  render  them  for  specified  com- 
pensation. Lipscomb  v.  Adams,  193  Mo.  530, 
91  S.  W.  1046.  Agreement  by  owner  of  a 
ground  rent  to  reduce  the  rent  in  the  future 
from  six  to  five  per  cent  held  without  con- 
sideration. Fidelity  Trust  Co.  v.  Carson,  28 
Pa.  Super.  Ct.  418.  Where  the  facts  show 
clearly  a  certain  sum  to  be  due  from  one 
person  to  another,  a  release  of  the  entire  sum 
upon  payment  of  a  part  is  without  considera- 
tion, and  the  creditor  may  still  recover  the 
residue.  Ophir  Consol.  Mines  Co.  v.  Brynte- 
son [C.  C.  A.]  143  P.  829.  Negotiations  for 
sale  of  stock  and  its  delivery  held  not  to 
constitute  a  sale  so  as  to  render  invalid  a 
subsequent  sale  for  less  price  and  agree- 
ment to  repurchase  if  buyer  was  not  satis- 
fled.  Ophir  Consol.  Mines  Co.  v.  Brynteson 
[C.  C.  A.]   143  F.   829. 

73.  Baldwin  v.  Daly,  41  Wash.  416,  83  P. 
724. 

74. 
531. 

75.  Fanning  v.  Murphy,  126  Wis.  538,  105 
N.  W.   1056. 

76.  Higgins 
464. 

77.  See   5   C.  L.    682. 

78.  Will  not  support  a  promise  by  a  third 
person  to  discharge  it.  Note  given  by  wife 
for  debt  of  husband  discharged  in  insolvency. 
Widger  v.  Baxter,  190  Mass.  130,  76  N.  E. 
509. 

79.  The  moral  duty  of  a  debtor  to  pay 
a  dormant  judgment  is  sufficient  considera- 
tion to  support  a  promise  so  to  do.  A  chattel 
mortgage  pledging  certain  personal  prop- 
erty to  the  payment  of  a  debt  therein  de- 
clared to  be  owing  is  valid,  notwithstanding 
it  describes  such  debt  as  a  dormant  judg- 
ment. Brown  V.  Akeson  [Kan.]  86  P.  299. 
A  promise  of  the  mortgagor  made  in  the 
mortgage  that  if  the  property  fails  to  satis- 
fy the  dormant  judgment  he  will  pay  the  de- 
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A  past  consideration^'^  will  not  ordinarily  support  a  promise,''^  but  an  antecedent 
debt  of  the  maker  is  a  suflieient  consideration  for  a  note/-  or  for  an  order  on  a 
third  person  for  the  payment  of  money.'"' 

AdeqiMcy.^* — Mere  inadequacy  of  consideration  is  not  alone  ground  for  avoid- 
ing a  contract,^^  unless  so  gross  as  to  shock  tiie  conscience  and  to  amount  to  proof 
of  fraud,^^  but  it  may  be  considered  in  connection  ^dth  other  circumstances  tending' 
to  show  fraud. ^^     It  has  been  held  that  a  mere  nominal  consideration  is  insufficient.®" 

A  failure  of  consideration^^  in  whole  or  in  part  precludes  a  recovery  on  the 
contract  pro  tanto.^" 


ficiency  is  such  an  assumption  of  personal 
obligation  as  to  support  an  action  thereon. 
Id. 

80.  See   5  C.  L.   682. 

81.  A  wife's  note  given  in  payment  of 
her  husband's  debt  is  upported  by  a  valid 
consideration,  but  hc;r  note  given  merely  as 
security  for  such  debt  previously  existing 
is  not  valid  without  a  new  consideration. 
Widg-er  v.  Baxter,  190  Mass.  130,  76  N.  E. 
509.  A  promise  by  the  manager  of  an  in- 
surance agency  to  pay  renewal  commissions 
on  policies  already  placed  with  the  company 
through  the  agency  was  not  supported  by  t, 
sufficient  consideration.  Anderson  v.  Eng- 
lish, 105  App.  Div.  400.  94  N.  Y.  S.  200.  A 
promise  by  an  owner  tliat  he  would  not  make 
further  payments  to  the  contractor  until 
the  latter  had  paid  for  all  labor  was  with- 
out consideration  where  made  to  a  subcon- 
tractor after  he  had  completed  his  work 
for  the  principal  contractor.  Smith  v.  Bur- 
ditt,  107  App.  Div.  628,  95  N.  Y.  S.  188. 
Promise  of  one  as  surety  or  guarantor  to  pay 
executed  contract  of  indebtedness  to  third 
person  is  not  binding  unless  supported  by 
some  additional  consideration.  Bluff  Springs 
Mercantile  Co.  v.  White  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.  905.  90  S.  W.  710. 

83.  Gates  V.  Morton  Hardware  Co.  [Ala.] 
40   So.   509. 

83.  A  pre-existing  debt  is  a  sufficient 
consideration  for  an  assignment  Of  commis- 
sions or  profits  from  certain  charters  of 
vessels.  Bank  of  Yolo  v.  Bank  of  Wood- 
land [Cal.  App.]  86  P.  820.  Where  a  bank 
accepts  an  assignment  of  commissions  not 
yet  ascertainable  as  part  payment  of  a  debt, 
the  fact  that  the  bank  must  wait  until  the 
commissions  are  ascertainable  before  collect- 
ing the  balance  of  the  debt  is  such  a  det- 
rim.ent  as  to  constitute  a  consideration.     Id. 

S4.     See   5   C.   L.    682. 

85.  Where  parties  are  dealing  with  each 
other  on  equal  footing.  Cool-c  v.  Bagnell 
Timber  Co.  [Ark.]  94  S.  W.  695.  Neither 
courts  of  equity  nor  of  law  will  consider 
whether  bargains  of  one  not  under  disabili- 
ty are  wise,  discreet,  and  profitable,  or  other- 
wise. Deepwater  Council  No.  40,  O.  U.  A.  M. 
V.  Renick  [W.  Va.]  53  S.  E.  552.  Any  bona 
fide  consideration,  however  slight,  which 
works  any  benefit  to  the  one  party  or  in- 
jury to  the  other,  is  sufficient  where  there 
is  no  element  of  fraud.  White  v.  C.  &  G. 
Cooper  Co.,  7  Ohio  C.  C.  (N.  S.)  114.  Con- 
tract for  support  of  feeble,  old  person  for 
remainder  of  her  life  in  consideration  of 
transfer  of  bank  deposits  held  not  open 
to  objection  that  consideration  was  out  of 
proportion     to     services,     though     she     lived 


but  a  few  months.  Drefahl  v.  Security  Sav. 
Bank  [Iowa]  107  N.  W.  179.  Contract  to 
pay  for  services  rendered  deceased  during 
her  infancy  not  invalid  because  $1,800  a  year 
during  plaintiff's  life  was  an  amount  in  ex- 
cess of  the  value  of  the  services.  Parsons  v. 
Teller,  97  N.  Y.  S.  808.  Notes  for  $1,000  each, 
given  to  nephev/s  of  deceased  for  carrying 
her  about  while  she  visited  them.  In  re 
Simmon  Estate,  48  Misc.  484,  96  N.  Y.  S. 
1103.  In  the  absence  of  fraud  an  existing 
legal  obligation  will  sustain  a  promise  to 
pay  an  amount  far  in  excess  of  its  real 
value.  In  re  .Bradbury,  105  App.  Div.  250, 
93  N.  Y.  S.  418.  The  performance  of  services 
in  the  expectation  of  being  compensated  is 
a  sufficient  consideration  for  a  note  for  an 
amount  in  excess  of  the  real  value  of  the 
services.  Id.  Lease  in  consideration  of  one 
dollar  and  of  "covenants  and  agreements 
hereinafter  contained"  held  supported  by 
sufficient  consideration.  Brewster  v.  Lanyon 
Zinc  Co.    [C.   C.   A.]    140   F'.   801. 

86.  Deepwater  Council  No.  40,  O.  U.  A.  M. 
V.  Renick  [W.  Va.]  53  S  E.  552.  Services 
actually  rendered  by  attorneys  in  recovery 
of  land  held  not  so  little  in  proportion 
to  contract  price  as  to  render  contract  un- 
enforceable in  equity.  Lipscomb  v.  Adams, 
193  Mo.  530,  91-  S.  W.   1046. 

87.  Though  not  itself  amounting  to  fraud. 
Deepwater  Council  No.  40,  O.  U.  A.  M.  v. 
Renick    [W.   Va.]    53   S.   E.   552. 

88.  A  consideration  of  one  dollar  recited 
in  an  oil  lease  as  paid,  and  which  in  fact 
was  paid,  held  a  mere  nominal  consideration 
and  insufficient  to  support  the  contract. 
Great  Western  Oil  Co.  v.  Carpenter  [Tex.  Civ. 
App.]    15    Tex.    Ct.    Rep.    970,    95    S.    W.    57. 

89.  See    5    C.    L.    683. 

90.  Where  the  consideration  of  a  note  was 
the  transfer  of  certain  government  conces- 
sions, a  forfeiture  of  such  concessions  by  the 
government,  subsequent  to  the  time  for  trans- 
fer and  tender  thereof,  does  not  make  a 
failure  of  consideration.  McGue  v.  Rommel 
fCal.]  83  P.  1000.  Pleas  of  want  of.  and 
failure  of,  consideration,  held  imnroperly 
stricken.  Whitt  v.  Blount,  124  Ga.  671,  53 
S.  E.  205.  Failure  of  consideration  may  be 
pleaded  to  a  suit  based  on  a  promissory 
note  under  seal,  regardless  of  whether  want 
of  consideration  may  be.  Slaton  v.  Fowler, 
124  Ga,  955.  53  S.  E.  567.  Provision  in  con- 
tract for  settlement  of  estate  that  it  should 
be  void  if  plaintiff  ever  made  any  further 
claim  against  estate  held  not  a  dependent 
condition  or  promise  constituting  the  sole 
consideration  for  the  contract,  which  w^as 
an  entire  one,  so  that  its  breach  did  not 
constitute    a    failure    of    consideration    pre- 
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§  3.  Validity  of  contract.  A.  General  principles.^^— The  validity  of  a  writ- 
ten contract  is  to  be  deiermined  from  the  whole  instrument.''^  Matters  relating 
to  the  contracts  of  domestic''"  and  foreign  corporations,®*  aliens,®^  infants,"*'  and 
married  women/^  and  to  usurious"*  and  gambling  contracts,"®  and  contracts  made 
on  Sunday,^  are  treated  elsewhere. 

(8  3)  B.  Subject-matter  or  consideration.' — An  agreement  to  enter  into  a 
future  contract  is  valid  if  the  terms  of  the  latter  are  fixed,^  but  not  otherwise.* 

Contracts  which  involve  the  doing  of  a  thing  prohibited  by  statute  under  pen- 
alty are  generally  held  to  be  void,  even  though  the  statute  does  not  expressly  so  pro- 
vide." Some  courts,  however,  hold  that  the  penalty  imposed  excludes  all  others  and 
that  such  contracts  axe  valid,  unless  it  clearly  appears  that  the  legislature  intended 
otherwise." 


venting-  a  recovery  on  the  contract.  Gait  v. 
Provan  [Iowa]  108  N.  W.  760.  Consideration 
for  note  for  subscription  for  endowment  of 
certain  professorship  in  a  university  held  not 
to  have  failed  by  reason  of  consolidation 
of  university  with  another  one  under  a  new 
name  and  in  a  different  city,  where  there 
was  nothing-  in  note  to  the  contrary,  and 
professorship  was  continued  in  new  institu- 
tion under  same  name,  real  consideration  be- 
ing propagation  of  christian  education.  Cen- 
tral University  v.  Walter's  Ex'rs  [Ky.]  90 
S.  W.  1066.  Where,  pursuant  to  agreement, 
plaintiff  advertised  whiskey  for  defendant  by 
a  cc*rtain  name  until  notified  by  defendant 
to  stop  because  the  name  had  been  previous- 
ly adopted  by  another  dealer,  there  was  no 
failure  of  consideration  excusing  defendant 
from  paving  for  advertising  already  done. 
Lund  V.  Smith  [Mass.]  77  N.  E.  893.  Where 
a  party  agreed  to  release  certain  claims  for 
$300  and  a  certain  farm  when  the  title  to 
such  farm  should  be  cleared,  which  was  not 
done,  there  was  such  a  failure  of  considera- 
tion as  to  permit  suit  on  the  original  claim. 
Bull  V.  Payne  [Or.]  84  P.  697.  Where  two 
tracts  of  land  were  sold,  fact  that  vendor's 
title  to  largest  tract  failed  did  not  render 
notes  g-iven  for  entire  purchase  price  totally 
without  consideration,  or  prevent  relation  of 
vendor  and  vendee  from  arising.  Williams 
v.  Finley  [Tex.]  14  Tex.  Ct.  Rep.  762,  90  S. 
AY.    1087. 

01.     See  5  C.  L.   684. 

Woodruff  v.  Woodruff   [Ky.]    90   S.  W. 


02. 

266. 
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See    Corporations,    5    C.   L.    764. 
See  Foreign  Corporations,  5  C.  L.  1470. 
See    Aliens,    7    C.    L.    98. 
See   Infants,   6  C.  L.   1. 
See   Husband   and   Wife,    5    C.    L,.    1731. 
See    Usury,    6    C.    L.    1774. 
See   Gambling  Contracts,   5  C.   L.   1571; 
Lotteries,  6  C.  L.  487. 

1.  See  Sunday,   6   C.  L.   1584. 

2.  See    5   C.   L.   684. 

.3.  To  execute  bond  for  title.  Kaplan  v. 
Whitworth    [La.]    40   So.    723. 

4.  Agreement  to  execute  bond  for  title 
held  void  where  rate  of  interest  was  not 
fixed.  Kaplan  v.  Whitworth  [La.]  40  So. 
723. 

5.  Contracts  hold  void:  Contracts  in 
violation  of  Burns'  Ann.  St.  1901,  §  2136,  for- 
bidding county  commissioners  or  their  ap- 
pointees   from    being   interested   in   any   con- 


tract for  the  construction  of  any  work  for 
the  township  under  penalty.  Cheney  v. 
Unroe  [Ind.]  77  N.  E.  1041.  Contract  for 
sale  of  liquor  license  in  violation  of  statute 
prohibiting  transfer  of  licenses  held  void 
as  between  the  parties.  Sawyer  v.  Sander- 
son, 113  Mo.  App.  233,  88  S.  W.  151.  One 
cannot  recover  on  contract  for  threshing 
with  steam  threshing  machine  without  fur- 
nishing bond  required  by  Rev.  Pol.  Code 
§  3145.  Johnson  v.  Berry  [S.  D.]  104  N.  W. 
1114.  Contracts  of  a  foreign  corporation, 
\vhich  has  failed  to  comply  with  regulations 
prerequisite  to  doing  business  in  the  state, 
held  void.  Booth  &  Co.  v.  Weigand,  28 
Utah,  372,  79  P.  570.  A  contract  by  a  non- 
licensed  physician  to  give  medical  treat- 
ment. Deaton  v.  Lawson,  40  Wash.  486,  82 
P.  879.  "Where  the  owner  of  a  medical  in- 
stitution was  a  nonlicensed  physician  and 
employed  a  licensed  physician  who  had 
nothing  to  do  with  charging  or  contracting, 
a  contract  with  the  institution  held  a  con- 
tract with  the  owner.  Id.;  Urwan  v.  North- 
western Nat.  Life  Ins.  Co.,  125  Wis.  349,  103 
N.  "W.  1102.  Contract  In  violation  of  Rev. 
.St.  1898,  §  1955,  prohibiting  discrimination 
as  to  amount  of  premiums  bet\veen  persons 
insured.  Urwan  v.  Northwestern  Nat.  Life 
Ins.  Co.,  125  Wis.   349,  103  N.  W.   1102. 

6.  The  fact  that  an  architect  has  not  ob- 
tained a  certificate,  as  required  by  statute, 
entitling  him  to  practice  within  the  state, 
does  not  invalidate  his  contract  for  arch- 
itectural services.  Fitzhugh  v.  Mason  [Cal. 
App.]  83  P.  282.  The  Criminal  Code  (1 
Starr  &  C.  Ann.  St.  1896,  p.  1332,  par.  368), 
prohibiting  the  unauthorized  assumption  of 
a  corporate  name  for  the  purpose  of  solicit- 
ing business,  does  not  invalidate  contracts 
made  by  the  violators  thereof  but  subjects 
them  only  to  the  penalty  therein  prescribed. 
People  V.  Rose,  219  111.  46.  76  N.  E.  42.  But 
see  People  v.  Board  of  Sup'rs,  122  111.  App. 
40.  Failure  of  foreign  corporation  to  com- 
ply with  Code  1899,  c.  54,  §  30,  before  doing 
business  in  state,  does  not  render  its  con- 
tiacts  absolutely  void,  since  statute  does 
not  expressly  so  declare  and  imposes  pen- 
alty for  violation.  Thompson  v.  National 
Mut.  Bldg.  &  Loan  Ass'n,  57  W.  Va.  551,  50 
S.  E.  756.  Whether  a  contract  to  do  some- 
thing prohibited  by  a  Federal  statute,  which 
does  not  expressly  declare  such  contracts 
void,  is  enforceable,  depends  upon  the  Fed- 
eral   construction    of    such    statute.     People 
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A  contract  expressly  declared  by  statute  to  be  void  cannot  be  validated  by 
subsequent  ratification  or  by  acts  of  the  parties  recognizing  its  existence.^ 

Definitencss  and  certainty  of  terms.^— In  order  to  be  enforceable  the  contract 
must  be  reasonably  definite  and  certain  in  its  terms,'*  or  capable  of  beinf  made  so  ^^ 

(§  3)  C.  Mutual  it  ij.'''^ — As  a  general  rule  the  ol)ligatians  of  the  contract  must 
be  mutual;  that  is.  it  must  be  capable  of  enforcement  by  either  party  ao-ainst  the 
other.i-  The  rule,  however,  does  not  apply  to  contracts  which  have  been  executed 
in  whole  or  in  part.^^ 


V.  Board  of  Sup'rs,  122  111.  App.  40.  Con- 
tract of  a  county  to  furnish  its  share  of  the 
funds  necessary  to  construct  a  joint  bridge 
is  enforceable,  notwithstanding  failure  to 
comply  with  section  9,  Act  of  Congress, 
March    3,    1899.     Id. 

7.  A  contract  in  violation  of  Civ.  Code 
art.  1497,  prohibiting  donations  of  all  one's 
property,  can  acquire  no  validity  eitlier  by 
lapse  of  time  or  by  ratification,  and  the 
action  of  the  donor  to  annul  it  and  to  re- 
cover his  property  is  not  barred  by  pre- 
scription, contrary  to  Civ.  Code  art.  1497. 
Ackerman    v.    Larner    [La.]    40    So.    581. 

8.  See  5  C.  L.  685. 

9.  Contracts  held  sufHciently  definite: 
Agreement  of  corporation  and  certain  of  its 
ofRcers  to  make  a  good  cash  payment  of 
between  $100  and  $200  on  a  debt,  and  to 
furnish  a  note  for  balance  indorsed  by  one 
of  such  ofRcers.  Illinois  Roofing  &  Supply 
Co.  V.  Cribbs  [Mich.]  12  Det.  Leg.  N.  901, 
106  N.  W.  274.  Contract  for  the  exchange 
of  plaintiff's  business  for  stock  of  a  cor- 
poration to  be  organized  by  defendants  and 
requiring  the  latter  to  purchase  certain 
other  stock  from  plaintiff  in  case  of  their 
failure  to  perform.  Electric  Fireproofing 
Co.  V.  Smith,  99  N.  Y.  S.  37.  Provision  in 
lease  giving  lessee  preference  right  to  pur- 
chase property  at  any  bona  fide  offer  made 
and  acceptable  to  lessor  by  any  responsible 
party.  Gave  lessee  a  valid  option.  Slaughter 
V.  Mallet  Land  &  Cattle  Co.  [C.  C.  A.]  141  F. 
282.  Provision  in  fidelity  bond  requiring 
"frequent  audits  and  examinations"  held 
not  so  indefinite  and  insensible  as  to  be 
unintelligible  and  void.  Sinclair  &  Co.  v. 
National  Surety  Co.  [Iowa]  107  N.  W.  184. 
Bid  for  construction  of  building,  taken  in 
connection  ■n-ith  plans  and  specifications, 
held  sufficiently  definite  and  coinplete  to 
form  basis  of  contract.  Cameron  v.  Booth 
&  Co.  [Minn.]  108  N.  W.  514.  Contract  to 
convey  land,  provided  grantee  would  aban- 
don purpose  of  going  to  Cuba  and  remain 
in  certain  city  and  induce  her  husband  to 
do  so,  held  supported  by  sufficiently  defi- 
nite consideration,  grantee  being  required 
to  remain  a  reasonable  time,  having  in  view 
the  nature  of  the  contract.  "White  v.  Poole 
[N.  H.]  62  A.  494.  A  valid  contract  may  be 
made  determinable  upon  a  contingency  or 
event,  although  its  happening  depends 
•wholly  upon  an  act  to  be  done  by  one 
of  the  parties.  Agreement  to  deliver  cattle 
on  certain  day  or  within  a  few  days  there- 
after, on  day  to  be  designated  by  buyer, 
held  not  void  for  indefiniteness.  B.ell  v. 
Hatfield  [Ky.]  89  S.  W.  544.  A  contract  to 
pay  for  services  or  boarding  may  be  bind- 
ing   though  the  amount  Is  not  fixed.     If  the 


sum  IS  not  expressed  it  will  be  implied  to 
be  the  value.  Shadle's  Estate,  30  Pa.  Super 
Ct  151.  Agreement  between  two  brothers 
under  which  one  of  them  took  their  father 
into  his  family  and  the  other  agreed  to 
"stand  my  share  of  the  expense"  of  main- 
tenance held  valid,  though  the  amount  to 
be  paid  wat.  not  fixed  at  anv  definite  sum 
Compton's  Estate,  30  Pa.  Super.  Ct.  605. 

Contracts  held  void  for  uncertainty: 
Deed  of  personalty,  where  description  of 
property  sold  is  so  general  that  it  cannot 
be  distinguished  from  the  general  mass  of 
articles  of  a  similar  nature.  Ferguson  v 
McCowan,  124  Ga.  669,  52  S.  E.  886.  A  paper 
requesting  plaintiff  to  deliver  60  days'  use 
of  a  horse,  cart  and  driver,  at  $3.50  per  day, 
"as  directed,"  did  not  constitute  a  contract 
where  no  directions  had  ever  been  given 
before  its  revocation  by  the  signer.  Durkin 
V.  New  York,  96  N.  Y.  S.  1059.  An  agree- 
ment to  execute  a  bond  for  title,  imposing 
no  obligation  upon  the  other  party  but 
which  failed  to  fix  the  rate  of  interest,  held 
not  enforceable  as  a  unilateral  contract 
Kaplan  v.  Whitworth  [La.]  40  So.  723.  An 
acceptance  of  an  indefinite  offer  does  not 
create  a  contract.  An  order  of  "Belt  buck- 
les or  pins  from  15  cents  to  $2.00  each, 
charms  and  lockets  from  15  cents  to  $2.50 
each."  etc.,  not  specifying  the  quantity, 
quality,  or  price  of  anything,  except  that 
the  entire  order  is  to  amount  to  a  certain 
sum,  is  too  indefinite.  Price  v.  Atkinson 
[Mo.  App.]  94  S.  W.  816.  An  acceptance  of 
such  order  and  selection  of  goods  by  the 
offeree  do(  s  not  render  the  contract  definite 
Id. 

10.  An  assignment  of  commissions  not 
yet  ascertained  is  not  void  because  no  par- 
ticular amount  is  specified  where  the  meth- 
od of  ascertainment  is  clear.  Bank  of  Yolo 
V.  Bank  of  Woodland  [Cal.  App.]  86  P.  820. 
Contract  for  sale  of  "a  certain  lot  of  tim- 
ber situate  on  Rhodes  Branch,  about  three 
miles  from  Williamsburg"  held  not  void  for 
vagueness,  the  parties  having  effectuated  it 
by  the  delivery  and  acceptance  of  a  large 
quantity  of  timber.  Bradford  v.  Huffman 
[Ky.]  88  S.  W.  1057.  A  contract  is  sufti- 
ciontly  definite  and  certain  if  the  amount  of 
work  to  be  done  or  goods  to  be  furnished 
i3  to  be  regulated  by  the  wants  of  an  es- 
tablished business.  Contract  whereby  com- 
mon carrier  agreed  to  pay  for  handling  all 
its  business  at  a  specified  point  at  specified 
lates.  Eastern  R.  Co.  v.  Tuteur  [Wis.]  105 
N.   W.   1067. 

11.  See  5  C.  L.   686. 

12.  See,  also,  §  2.  ante,  Mutual  Promises. 
Where  a  contract  is  optional  on  one  side  and 
not   mutual,   it  is  not   binding   for  want  of  a 
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sufficient  consideration.  Emerson  v.  Pacific 
Coast  &  Norway  Packing  Co.  [Mmn.]  104 
N  W  f73  Where  tlie  consideration  for  the 
promise  of  one  party  is  the  promise  of  the 
other,  there  must  be  absolute  mutuality  ot 
engagement,  so  th.^.t  ea(;h  party  has  the 
right  to  hold  the  other  to  a  positive  agree- 
ment. Both  must  be  bound  or  neither  will 
be.  Smokeless  Fuel  Co.  v.  Seaton  [\  a.]  5. 
S  E.  S29.  An  executory  contract  in  which 
thp  promises  are  all  on  one  side  is  unilateral 
and  unenforceable.  Eastern  R.  Co.  v.  Tu- 
teur   [Wis.]    105  N.  W.  1067. 

Contracts  held  mutual:  A  contract  for 
the  sale  of  real  estate  reciting  the  receipt 
of  $500,  deed  to  be  delivered  within  30  days, 
at  which  time  the  remaining  purchase  mon- 
ey was  to  be  paid  or  a  mortgage  given 
therefor,  the  |500  to  be  forfeited  it  pur- 
chaser failed.  Winch  v.  Edmunds  [Colo.] 
83  P.  632.  Contract  whereby  owner  of  land 
consented  to  change  of  location  of  railroad 
across  it,  and  agreed  to  convey  additional 
land  for  right  of  way  on  payment  of  spec- 
ified sum  per  acre,  subject  to  same  condi- 
tions as  to  fencing,  etc.,  as  were  contained 
in  original  deed.  Detroit  United  R.  Co.  v. 
Smith  [Mich.]  13  Det.  Leg.  N.  228,  107  N.  W. 
922.  Contract  for  the  sale  of  corporate 
stock  to  be  paid  for  out  of  dividends  and 
earnings  and  from  other  sources  at  option 
of  buyer.  White  v.  Cooper  Co.,  7  Ohio  C. 
C.  (N.  S.)  114.  Contract  leasing  mineral 
lands  which  unconditionally  obligates  the 
lessee  to  sink  a  well  within  a  specific  time. 
Great  Western  Oil  Co.  v.  Carpenter  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  970.  95  S.  W.  57. 
Immaterial  that  failure  to  sink  the  well 
gives  the  lessor  the  option  of  canceling  the 
lease  unless  the  lessee  elects  to  pay  an  an- 
nual rent.  Id.  Also  immaterial  that  the 
thing  to  be  done  is  of  such  a  nature  that 
specific  performance  can  be  invoked  or  dam- 
ages for  breach  ascertained.  Id.  A  con- 
tract by  which  plaintiffs  agreed  to  print, 
bind,  and  deliver  to  defendants  the  current 
volumes  of  Texas  Reports,  and  defendants 
in  consideration  thereof,  promised  to  pay 
plaintiffs  certain  amounts  at  stated  times. 
Jones  &  Co.  v.  Gammel-Statesman  Pub.  Co. 
[Tex.  Civ.  App.]  94  S.  W.  191.  Contract  re- 
citing that  defendant  had  sold  to  plaintiff 
1,000  to  1,500  tons  of  coal  at  a  certain  price 
to  be  shipped  as  ordered  between  specified 
dates,  seller  being  bound  to  deliver  and 
buyer  to  receive  coal  or  pay  the  price  there- 
for. Smokeless  Fuel  Co.  v.  Seaton  [Va.]  52 
S.  E.  829.  Contract  whereby  jobber  agreed 
to  sell  only  goods  of  a  certain  manufacturer 
and  thus  build  up  a  market,  the  manufac- 
turer to  furnish  all  that  he  needed,  though 
jobber  did  not  agree  to  take  any  definite 
amount.  Federal  Iron  &  Brass  Bed  Co.  v. 
Hock  [Wash.]  85  P.  418.  Contract  whereby 
defendant  agreed  to  do  all  common  carrier's 
freight  handling  at  certain  terminal,  and 
latter  agreed  to  pay  therefor  at  certain 
rates  at  fixed  intervals,  and  gave  defendant 
a  right  to  a  renewal  of  tlie  contract  if  his 
j)erformance  was  satisfactory,  a  promise  on 
the  carrier's  part  to  furnish  freight  being 
implied.  Eastern  R.  Co.  v.  Tuteur  [Wis.] 
105  N.  W.  1067.  Statement  in  preamble  of 
liond  given  to  secure  performance  that  de- 
fendant had  contracted  to  handle  the  freight 
which  plaintiff  "requests  him  to  handle." 
held    not    to    show    that    plaintiff    was    not 


obligated  to  furnish  freight,  but  to  refer  to 
contingency  that  certain  lake  carriers  might 
elect  to  handle  freight  themseUes  as  they 
had  a  right  to  do.  Id.  Contract  whereby 
officers  of  a  corporaiion  agreed  that  if 
plaintiff  would  accept  its  bonds  in  part  pay- 
ment of  purchase  price  of  machinery  sold 
to  it  they  would  purchase  them  at  par  at 
any  time  witliin  six  months,  plaintiff's  con- 
sent to  sell  the  bonds  being  presumed.  Erie 
City  Iron  Works  v.  Thomas,  139  F.  995. 
Oil  and  gas  lease  resting  upon  executed  and 
valid  consideration,  viz.,  one  dollar,  the 
receipt  of  which  was  acknowledged,  held 
not  wanting  in  mutuality  because  reserving 
to  lessee  the  option  to  terminate  it  with- 
out giving  similar  option  to  lessor.  Brew- 
ster V.  Lanyon  Zinc  Co.  [C.  C  A.]  140  F.  801. 
Contracts  held  lacking  in  mntuality:  A 
contract  by  a  married  woman  during  her 
husband's  life  to  convey,  on  request,  land 
owned  by  the  husband,  though  the  hus- 
band's will  gave  her  an  estate  in  the  land. 
Sayer  v.  Humphrey,  216  111.  426.  75  N.  E.  170. 
Contract  binding  one  party  to  buy  but  not 
obligating  the  other  to  sell.  Joseph  Schlitz 
Brewing  Co.  v.  Komp.  118  111.  .App.  566.  An 
agreement  whereby  one  of  the  parties  binds 
himself  to  make  to  the  other  a  bond  for 
title,  but  the  language  of  which  imposes  no 
obligation  upon  the  other  party.  Kaplan 
V.  Whitworth  [La.]  40  So.  723.  Contract  ob- 
ligating client  to  sell  interest  in  land  to 
attorneys,  but  not  obligating  latter  to  pur- 
chase. Lipscomb  v.  Adams,  193  Mo.  530.  91 
H.  "W".  1046.  Contract  under  which  one  is  to 
cut  and  deliver  logs  at  a  specific  price,  but 
whicli  does  not  bind  him  to  cut  any  definite 
amount  and  leaves  him  free  to  cease  cut- 
ting at  any  time.  Campbell  v.  American 
Handle  Co.  [Mo.  App.]  94  S.  W.  815.  A  pa- 
per merely  asking  plaintiff  to  deliver  a 
horse  and  driver  did  not  impose  any  obli- 
gation on  plaintiff  and  was  unilateral  and 
devoid  of  consideration.  Durkin  v.  New 
York.  96  N.  Y.  S.  1059.  Provision  in  con- 
tract for  sale  of  cotton  that  seller  would 
take  cotton  oft  of  buyer's  hands  on  day  of 
delivery  at  market  price.  Rankin  v.  Mitch- 
em  [N.  C]  53  S.  E.  854.  An  agreement  by 
the  owner  of  a  ground  rent  to  reduce  the 
rate  of  rent  in  consideration  that  the  ten- 
ant should  permit  the  ground  rent  to  re- 
main upon  the  property,  where  no  term  was 
agreed  upon  during  which  the  rent  was  to 
remain.  Fidelity  Trust  Co.  v.  Carson,  28 
Pa.  Super.  Ct.  418.  An  order  to  ship  trees, 
containing  no  agreements  on  plaintiff's  part, 
held  not  a  contract,  thougli  called  such  ana 
stating  that  it  was  not  subject  to  counter- 
mand, and  the  same  could  be  countermand- 
ed before  accepted.  Mayo  v.  Koller,  28  Pa. 
Super.  Ct.  91.  Provision  in  contr'act  for  the 
publication  of  current  law  reports  that 
plaintiffs  further  agreed  to  print,  bind,  fln- 
isli,  and  make  electrotype  plates  for  such 
back  numbers  of  the  reports  as  defendants 
•'might  direct."  on  the  same  basis  as  the 
current  volumes,  when  the  conditions  were 
rhe  same.  Jones  &  Co.  v.  Gammel-States- 
man Pub.  Co.  [Tex.  Civ.  App.]  94  S.  W.  191. 
Contract  whereby  plaintiff  agreed  to  pre- 
pare designs  and  advertising  matter  for  de- 
fendant, and  defendant  agreed  that,  if  he 
approved  such  designs,  approval  was  to  con- 
stitute an  order  for  work  in  certain  speci- 
fied   quantities    and    at    specified    prices,    un- 
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(§3)  D.  Public  policy  in  general}^ — A  contract  belonging  to  a  class  repro- 
bated by  public  policy  will  be  declared  illegal,  though  no  actual  injury  may  have 
resulted  to  the  public  in  the  particular  instance,  the  test  being  the  evil  tendency  of 
the  contract  and  not  its  actual  result.^^  The  presumption  is  that  a  party  is  not  re- 
stricted by  public  policy  in  contracting  with  respect  to  a  particular  matter.^^  There 
is  no  public  jiolic}-  or  public  interest  to  which  courts  may  give  precedence  over  a 
valid  statute.^" 

A  contract  valid  elsewhere  will  not  be  enforced  if  condemned  by  positive  law  or 
inconsistent  with  the  public  policy  of  the  state,  the  aid  of  whose  tribunals  is  in- 
voked for  the  purpose  of  giving  it  effect.^^  Neither  will  the  courts  of  a  state  en- 
force a  contract  of  sale  made  in  another  state,  and  valid  where  made,  if  the  purpose 
of  both  parties  was  to  violate  the  laws  of  the  forum,  and  the  vendor  has  done  some 
act  in  furtherance  of  such  purpose.^® 

Agreements  between  holders  of  lottery  tickets  to  divide  their  winnings,""  a 
contract  whereby  the  prosecution  or  abandonment  of  proceedings  for  the  appoint- 
ment of  a  guardian  for  an  alleged  incompetent  is  made  a  source  of  profit  to  the  per- 
son instituting  them,^^  contracts  necessarily  tending  to  require  agents  to  serve  two 
principals  of  antagonistic  interests,^-  or  prohibiting  a  common  carrier  from  trans- 
porting a  particular  class  of  goods  except  for  a  designated  person,^^  or  giving  di- 


less  he  should  exercise  his  privilege  of  in- 
creasing or  decreasing  said  quantities  at  a 
proportional  increase  or  decrease  of  price, 
held  unilateral  and  not  binding  on  defend- 
ant until  he  approved  designs.  American 
Fine   Art  Co.   v.   Simon    [C.   C.  A.]    140   F.    529. 

13.  Where  a  lessor  agrees  to  give  his 
written  consent  to  an  assignment  of  the 
lease  if  the  lessee  finds  an  acceptable  ten- 
ant, money  and  time  spent  in  securing  such 
a  tenant  imports  a  mutuality  which  relates 
back  to  beginning.  Underwood  Typevv-riter 
Co.  V.  Century  Realty  Co.  [Mo.  App.]  94  S. 
"W.  787.  Where  defendant  agreed  to  sell 
such  quantity  of  10,000  sets  of  wheels  as 
plaintiff  might  need,  the  minimum  quantity 
to  be  5,000  sets,  each  order  given  defendant 
above  the  minimum  quantity  constituted  an 
acceptance  pro  tanto  so  as  to  render  defend- 
ant liable  for  failure  to  deliver.  Conners- 
ville  Wagon  Co.  v.  McFarlan  Carriage  Co. 
[Ind.]  .6  N.  E.  294.  Written  contract  signed 
by  both  parties  -whereby  defendant  ap- 
pointed plaintiffs  its  exclusive  agents  for  a 
definite  term  to  sell  a  certain  per  cent  of 
its  pack  of  fish  at  an  agreed  commission, 
and  plaintiffs  obligated  themselves  to  use 
their  best  efforts  to  sell  the  same,  in  pursu- 
ance of  -which  they  performed  services  and 
Incurred  expenses.  Emerson  v.  Pacific  Coast 
&  N.  Packing  Co.  [Minn.]  104  N.  W.  573. 
Contract  for  the  sale  of  corporate  stoclc. 
to  be  paid  for  out  of  dividends  and  earnings 
and  from  other  sources  at  option  of  buyer, 
hfcld  to  sho\v  an  executed  contract,  and  it 
could  not  be  rescinded  at  the  option  of  one 
of  the  parties  without  the  other's  consent. 
White  v.  Cooper  Co.,  7  Ohio  C.  C.   (N.  S.)   114. 

14.  See   5   C.   L.    6S8. 

15.  Edwards  v.  Goldsboro  [N.  C]  53  S.  E. 
652.  The  legality  of  the  contract  is  to  be 
determined  from  its  character  and  not  by 
what  the  parties  do  or  attempt  to  do  in 
carrying  it  out.  Instruction  that,  before 
Jury  could  find  contract  void  as  against 
public   policy   as   intended   to   deceive   people  | 


into  buying  inferior  coal,  there  must  be 
evidence  that  such  was  the  object  of  mak- 
ing the  contract,  and  that  there  was  some 
effort  to  carry  out  the  fraud,  held  erroneous. 
Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.  [C. 
C.   A.]    141   F.   617. 

16.  Presumption  is  that  a  mortgagor  may 
mortgage  the  rents  accruing  during  the 
period  of  redemption.  Schaeppi  v.  Barthol- 
cmae,    118    111.   App.    316. 

17.  Enforcement  of  contract  whereby 
railroad  has  located  general  offices,  etc.,  in 
certain  city  in  consideration  of  receiving 
lands,  etc.,  from  city  and  citizens,  not  con- 
trary to  public  policy,  in  view  of  Rev.  St. 
1895,  art.  4367,  requiring  railroad  to  keep 
and  maintain  shops,  etc.,  at  place  where  it 
has  contracted  to  keep  them  for  a  valuable 
consideration  received.  City  of  Tyler  v.  St. 
Louis  S.  W.  R.  Co.  [Tex.]  14  Tex.  Ct.  Rep. 
839,    91    S.   W.   1. 

18.  19.     See   Conflict   of  Laws,    5   C.  L.   610. 

20.  In  view  of  statute  condemning  lot- 
teries and  forbidding  sale  of  lottery  tickets. 
Crutchfield  v.  Rambo  [Tex.  Civ.  App.]  86  S. 
W.  950.  Even  if  parties  be  regarded  as 
partners,  court  will  not -decree  an  account- 
ing  bet"tveen    them.     Id. 

21.  The  dismissal  by  a  child  of  proceed- 
ings instituted  by  her  for  the  appointment 
of  a  guardian  for  her  mother,  on  the  grovind 
of  tlie  incompetency  of  the  latter,  is  not  a 
valid  consideration  for  a  promise  made  by 
the  mother  to  such  child.  Simmons  v.  Kel- 
sey  [Neb.]   107  N.  "SV.  122. 

22.  Employment  by  firm  of  contractors 
doing  work  for  railroad  company  of  latter's 
engineer  held  not  contrary  to  public  policy, 
it  appearing  that  the  work  wliich  he  was 
employed  to  do  and  did  do  was  not  in  con- 
flict with  his  work  for  and  duty  to  the  com- 
pany, and  that  no  effort  was  made  to  con- 
ceal his  employment  from  the  company  and 
that  it  knew  of  it.  Condon  v.  Callahan,  115 
Tenn.    285,    89    S.    W.    400. 

23.  Agreement  by  partnership,  on  obtain- 
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rectors  of  a  corporation  a  part  of  the  profits  of  contracts  awarded  by  them  for  tlie 
corporation,^*  or  necessarily  contemplating  that  the  directors  of  a  corporation  to  be 
formed  will  be  deprived  of  the  judgment  and  discretion  in  matters  coming  within 
the  scope  of  their  duty,-^  or  delegating  corporate  powers/®  or  tending  to  deceive  the 
public"  and  minority  stockholders  as  to  the  value  of  corporate  stock,-'  or  to  otherwise 
deprive  them  of  their  rights,-^  or  against  the  policy  and  spirit  of  particular  statutes,-'' 
or  i2ivolving  the  use  of  public  money  for  private  purposes,''*'  or  for  collusive  bidding 
on  private  works  and  for  a  division  of  the  profits,^^  have  been  held  void  as  contrary 
to  public  policy.  Contracts  which  have  a  tendency  to  destroy  free  competition  in 
the  bidding  at  judicial  sales  are  contrary  to  public  policy  when  they  are  made  for 
that  purpose,^^  but  this  rule  is  limited  and  controlled  by  the  facts  of  the  particular 
case,  and  the  contract  is  valid  if  the  rights  of  the  beneficiaries  of  the  sale  are  not 
trespassed  upon  by  an  unlawful  conspiracy  which  has  the  effect,  or  tends  to  have  the 
effect,  of  permitting  the  acquisition  of  the  property  below  its  market  value.^'  A 
contract  between  a  debtor  and  one  to  whom  he  conveys  property  in  trust  for  creditors, 
which  tenders  to  the  trustee  an  inducement  to  injure  the  rights  of  the  creditors,  is 
void.^*  By  statute  in  Louisiana,  a  contract  whereby  one  gives  away  his  property 
without  reserving  enough  for  his  own  subsistence,  subject  to  the  condition  or  charge 


Ing  right  of  way  for  railroad,  to  ship  no 
bark  over  sucli  road,  except  to  him,  unless 
he  refused  to  pay  the  market  price  therefor, 
held  invalid  where  it  appeared  that  he  knew 
when  contract  was  made  that  road  was  to 
operate  as  a  common  carrier,  even  thougli 
there  was  no  agreement  that  it  was  to  be 
so  operated.  Merriman  v.  Cover,  104  Va. 
428,  51  S.  E.  817. 

24.  Contract  whereby  defendant,  who 
had  entered  into  contract  with  railroad  com- 
pany to  construct  road  for  a  certain  per 
cent  of  the  cost,  agreed  to  pay  five  out  of 
the  seven  directors  of  the  company  two- 
thirds  of  such  per  cent.  Stanton  v.  Sturgis, 
140    F.    7S9. 

25.  Agreement  by  defendants  to  organize 
a  corporation  and  that  a  part  of  its  stock 
should  be  transferred  to  plaintiff,  and  the 
balance  distributed  in  a  certain  manner, 
held  not  invalid  as  depriving  the  board  of 
directors  of  a  voice  as  to  the  propriety  of 
the  transaction.  Electric  Pireproofing  Co. 
v.  Smith,  99  N.  Y.  S.  37. 

26.  Contract  '  whereby  partnership  was 
to  cause  or  procure  a  corporation  to  pur- 
chase certain  properties  and  to  issue  its 
bonds  and  stock  tlierefor,  etc.,  held  not  void 
as  against  public  policy  as  empowering 
plaintiff  to  sell  charter  of  a  corporation  and 
delegating  corporate  powers  to  partnership, 
it  not  appearing  that  rights  of  third  persons 
would  be  injuriously  affected,  or  that  the 
use  of  illegal  means  was  contemplated. 
Borland  v.  Prindle,  Weeden  &  Co.,  144  F. 
713. 

27.  Contract  whereby  a  bank  advanced 
money  for  the  purchase,  by  a  corporation, 
of  Its  own  stock,  so  as  to  deceive  the  pub- 
lic as  to  its  value,  held  void  as  against  pub- 
lic policy,  and  the  bank  could  not  recover 
the  money.  Maryland  Trust  Co.  v.  National 
Mechanics'   Bank,    102    Md.    608,    63   A.   70. 

28.  Contract  whereby  defendants  agreed 
to  purchase  all  the  stock  of  a  private  cor- 
poration, the  shares  to  remain  in  escrow  for 
15    months    until    payment    was    made,     de- 


fendants to  take  possession  of  the  manage- 
ment of  the  company  and  operate  the  prop- 
erty in  the  meantime,  held  not  contrary  to 
public  policy,  there  being  no  question  of  the 
rights  of  minority  stockholders  and  no  third 
persons  being  injuriously  affected.  Borland 
v.   Prindle,   Weeden   &  Co.,    144    F.    713. 

29.  A  contract  by  a  homesteader  to  con- 
vey the  homestead  as  soon  as  he  acquired 
title  from  the  government  is  illegal  and 
void  as  against  the  policy  and  spirit  of  tlie 
homestead  law.  Jackson  v.  Baker  [Or.]  85 
P.   512. 

30.  By  a  city  to  donate  money  to  a  cor- 
poration if  it  would  maintain  a  factory 
there.  No  recovery  on  the  corporation 
bond.  Collier  Shovel  &  Stamping  Co.  v. 
Washington  [Ind.  App.]  76  N.  E.  122. 
Though  in  fact  it  has  no  bad  effect.  Bol- 
ton V.  Amsl-er,  95  N.  T.  S.   481,  482. 

31.  A  contract  whereby  two  firms  agreed 
to  create  a  false  impression  of  competitive 
bidding  for  dredging  contract,  the  successful 
bidder  to  divide  profits  with  the  other. 
Pittsburgh  Dredging  &  Const.  Co.  v.  Monon- 
gahela  &  W.   Dredging  Co.,   139  F.  780. 

32.  Mallon   v.    Buster    fKy.]    89    S.    W.    257. 

33.  Agreement  between  bidders,  who 
each  wished  to  buy  but  a  part  of  the  tract 
offered,  after  bidding  up  the  price  above 
the  actual  value  of  the  property,  to  stop 
bidding  against  eacli  otlier  and  buy  the  land 
togetlier,  each  taking  the  part  he  desired, 
held  valid.  Mallon  v.  Buster  [Ky.]  89  S.  W. 
257.  An  agreement  between  several  per- 
sons, whereby  one  agrees  to  buy  in  prop- 
erty at  a  foreclosure  sale  for  the  benefit  of 
all,  is  not  against  public  policy  unless  en- 
tered into  for  the  purpose  of  stifling  com- 
petitive bids.  Starkweather  v.  Jenner,  27 
App.  D.  C.  348.  Will  not  be  presumed  for 
the    purpose    of    destroying    competition.     Id. 

34.  Haswell  v.  Blake  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  394,  90  S.  W.  1125.  Any  con- 
tract whereby  a  trustee  for  the  benefit  of 
creditors  is  placed  under  direct  inducement 
to    violate    tlie    trust    and    confidence    which 
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that  tlie  donee  shall  thereafter  niaiiitain  him,  is  void.^^  An  agreement  to  use  one's 
influence  to  induce  a  person  negotiating  for  the  purchase  of  real  estate  to  complete 
the  purchase/''  a  provision  in  the  constitution  of  a  mutual  benefit  society  that  no 
will  shall  be  permitted  to  control  the  appointment  or  distribution  of,  or  rights  of 
any  person  to,  any  benefit  payable  by  the  order,^^  a  contract  between  stockholders  to 
vote  as  a  unit  for  the  purpose  of  controlling  the  management  of  a  corporation,^^  a 
contract  to  pay  experts  for  services  rendered  in  familiarizing  themselves  with  certain 
properties  and  their  values  so  as  to  be  able  to  testify  in  a  pending  case/^  an  agree- 
ment between  the  parties  to  a  suit  for  the  infringement  of  a  patent  as  to  terms  of 
settlement  in  case  the  patent  is  sustained  by  the  court,*"  contracts  between  individu- 
als having  for  their  direct  object  the  acquisition  of  public  lands  in  a  lawful  man- 
ner," and  contracts  to  employ  only  union  labor,"  have  been  held  to  be  valid.  A 
contract  is  not  invalid  because  not  to  be  performed  imtil  after  the  death  of  the 
promisor.*^ 

Contracts  to  submit  disputed  questions  to  the  arbitrament  of  persons  or  tri- 
bunals other  than  the  regularly  organized  courts  are  generally  held  to  be  valid  and 
enforceable,"  though  they  are  made  void  by  statute  in  some  states  if  the  award  is 
to  be  final.*^  Such  provisions  are  generally  found  in  building  contracts,*'^  or  con- 
tracts of  insurance,*^  and  reference  should  be  had  to  the  topics  dealing  with  those 
subjects. 

There  is  a  conflict  of  authority  as  to  the  validity  of  provisions  limiting  the 
time  within  which  an  action  may  be  brought  on  the  contract.     Some  courts  hold 


they  are  authorized  to  repose  in  him.  and 
which  places  him  under  wrongful  influence 
and  offers  to  him  a  temptation  which  may 
injuriously  affect  the  rig-hts  of  creditors. 
Agreement  between  solvent  debtor  and  one 
lo  whom  he  conveys  property  in  trust  for 
creditors  that  trustee  will  settle  indebted- 
ness as  cheaply  as  he  can  and  give  debtor 
the   benefit   of  the   discounts.      Id. 

35.  Civ.  Code  art.  1497.  Ackerman  v. 
Lamer  [La.]  40  So.  581.  A  manual  gift, 
omnium  bonorum,  on  condition  that  the 
donee  maintain  the  donor,  will  be  dealt 
with  as  an  onerous  donation,  and  not  as  a 
commutative   contract.      Id. 

36.  Plaintiff  could  recover  compensation. 
Fitzsimmons  v.  Hand,  27  Pa.  Super.  Ct.  598. 
Whether  such  agreement  liad  been  made 
V/as  for  the  jury  and  its  finding  was  con- 
clusive   on   appeal.     Id. 

37.  Thomas  v.  Covert,  126  Wis.  593  105 
N.  W.  922. 

38.  Is  enforceable  so  long  as  the  parties 
retain  tlieir  original  interest  and  no  other 
rights  intervene.  Gray  v.  Bloomington  & 
N.  R.  Co.,  120  111.  App.   159. 

39.  Does  not  tend  to  prevent  or  obstruct 
public  justice.  Lincoln  Mountain  Gold  Min. 
Co.   V.   Williams   [Colo.]    85  P.   844. 

40.  Prior  agreement  by  whicli  parties  to 
suit  for  infringement  of  patent  mutually 
agree  upon  terms  of  settlement  on  condi- 
tion that  tlie  patent  is  sustained  by  the 
court  cannot  operate  to  deprive  court  of 
equity  of  jurisdiction  to  hear  and  determine 
suit  for  injunction  and  for  damages  for  in- 
fringement. Victor  Talking  Mach.  Co.  v. 
American    Graphophone   Co.,    140   F.    860. 

41.  Fact  that  parties  contract  in  regard 
to  land  which  they  suppose  belongs  to  the 
vendor,  but  which  in  fact  belongs  to  state, 
does   not   vitiate   contract.     Williams  v.   Fin- 


lev    [Tex.]    14    Tex.    Ct.    Rep.    762,    90    S.    W. 
10S7. 

42.  A  contract  requiring  work  to  be  done 
by  union  laborers  is  not  void  as  a  matter  of 
law.  Court  will  not  take  judicial  notice  of 
principles  binding  those  belonging  to  a  la- 
bor union.  Plea  that  plaintiff  failed  to  use 
such  laborers  not  demurrable.  Birmingham 
Paint  &  Roofing  Co.  v.  Crampton  [Ala.]  39 
So.  1020.  Contract  whereby  an  employer 
agrees  not  to  employ  persons  who  are  not 
members  of  a  certain  labor  union  and  to 
abide  by  the  rules  of  the  union.  Note  given 
as  collateral,  held  enforceable.  Jacobs  v. 
Cohen.  183  N.  Y.  207,  76  N.  E.  5,  rvg.  99  App. 
Div.   481,   90  N.  T.   S.   854. 

43.  An  agreement  to  establish  a  scholar- 
ship at  one's  death  in  consideration  of  prom- 
ise of  $1,000  at  such  time.  Buchtel  College 
v.  Chamberlin  [Cal.  App.]  84  P.  1000.  An 
agreement  by  a  father  to  hold  and  invest 
for  the  benefit  of  his  children  a  part  of  the 
income  from  a  life  estate  owned  by  him 
in  consideration  of  a  conveyance  of  land  by 
the  children,  to  his  second  wife,  created  a 
continuing  trust  from  its  date  and  was  not 
objectionable  as  not  taking  effect  until  aft- 
er the  death  of  the  father.  Case  v.  Collins 
[Ind.  App.]    76  N.   E.    781. 

44.  Complainants  held  bound  by  a  board 
of  trade  rule  for  the  settlement  of  disputes 
as  to  who  was  entitled  to  margins.  Pacaud 
V.  Waite,  218  111.   138,   75  N.   E.   779. 

45.  Under  the  provisions  of  section  3229, 
Rev.  St.,  a  provision  in  a  contract  to  submit 
disputes  arising  thereunder  to  arbitration, 
the  aw^ard  to  be  final,  is  void.  Huber  v.  St. 
Joseph's   Hospital    [Idaho]    83    P.    768. 

46.  See  Building  and  Construction  Con- 
tracts, 7  C.  L.  4  80. 

47.  See  Insurance,  6  C.  L.  69;  Fraternal 
Mutual    Benefit   Associations,    5   C.   L.    1523. 


1 84 


CONTEACTS  8  3E. 


7  Cur.  Law. 


them  invalid  as  attempts  to  vary  the  statute  of  limitations,*®  while  others  hold  them 
to  be  valid  if  the  limitation  is  reasonable.*^  They  are  forbidden  by  statute  in  some 
states.  ^° 

Provisions  requiring  notice  to  be  given  of  any  claim  for  damages  for  breach 
of  conti-act  as  a  condition  precedent  to  the  right  to  sue  thereon  are  generally  held 
to  be  valid  if  reasonable.^^     The  matter  is  regulated  by  statute  in  some  states.^^ 

(§3)  E.  Limitations  of  liability. ^^ — Contracts  between  master  and  servant 
relieving  the  former  from  liability  for  the  negligent  injury  of  the  latter  are  void.^' 
So  too,  common  carriers  cannot  by  contract  relieve  themselves  from  liability  for  their 
own  negligence,  though  they  may,  for  a  valuable  consideration,  limit  their  common 
law  liabilit}^^^  Irrigation  companies  authorized  to  exercise  the  power  of  eminent 
domain  are  quasi  publio  corporations,  and  cannot  limit  their  liability  to  the  public 
by  contract.^^ 

(§3)  F.  Relating  to  marriage  or  divorce.^'' — Any  agreement  conditioned  on 
the  obtainment  of  divorce,  or  intended  or  calculated  to  facilitate  its  obtainment,^^ 


48.  A  man  may  not  by  contract  deprive 
himself  of  the  right  to  apply  to  the  courts 
for  the  protection  of  his  person,  property, 
or  liberty,  in  the  manner  or  within  the  time 
prescribed  by  public  law.  Contract  limita- 
tion in  insurance  policy  held  void.  Grand 
View  Bldg.  Ass'n  v.  Northern  Assur.  Co. 
[Neb.]   102  N.  W.  246. 

49.  See  5  C.  L.   689,  n.   64. 

50.  See  5  C.  L.   689,  n.   62. 

51.  A  provision  in  a  contract  for  trans- 
mission of  a  telegram,  requiring  the  pres- 
entation of  any  claim  for  damages  in  writ- 
ing within  60  days  after  the  message  was 
filed,  is  reasonable  and  valid.  Thorp  v. 
Western  Union  Tel.  Co.  [Mo.  App.]  94  S.  W. 
E54. 

52.  Provision  in  contract  hiring  brake- 
man  that  railroad  shall  not  be  liable  for 
personal  injuries  unless  it  is  notified  there- 
of within  30  days  held  in  violation  of  Code 
§  2071,  providing  that  railroads  shall  be 
liable  for  damages  sustained  by  employes 
and  others  in  consequence  of  negligence, 
etc.,  of  agents  or  other  employes,  and  that 
no  contract  restricting  such  liability  sliall 
be  legal.  Mumford  v.  Chicago,  etc.,  R.  Co., 
128  Iowa,  685,  104  N.  W.  1135.  By  statute 
In  Texas,  no  stipulation  In  any  contract 
requiring  notice  to  be  given  of  any  claim 
for  damages  as  a  condition  precedent  to 
the  right  to  sue  thereon  is  valid  unless  it 
Is  reasonable,  and  any  stipulation  fixing  the 
time  within  which  such  notice  shall  be  given 
at  a,  less  period  than  ninety  days  is  void. 
Rev.  St.  1895,  art.  3379.  Chi-cago,  etc.,  R. 
Co.  V.  Thompson  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  229,  93  S.  W.  702.  Such  stipulations 
refer  to  the  remedy  and  will  be  enforced 
only  when  shown  to  be  reasonable,  and  not 
violative  of  the  statute,  regardless  of  the 
law  of  the  place  where  the  contract  was 
n.ade.  Chicago,  etc.,  R.  Co.  v.  Thompson 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  229,  93  S. 
W.  702.  Provisions  in  contract  for  ship- 
ment of  live  stock  requiring  giving  notice  of 
damages,  to  file  claim  therefor,  etc.,  held  so 
Interdependent  as  to  be  inseparable,  and  as 
a  whole  to  be  unreasonable  and  void.  Pe- 
cos, etc.,  R.  Co.  V.  Evans -Snider-Buel  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  199,  93  S. 
W.    1024. 


53.  See  5  O.  L.   690. 

54.  See   Master    and   Servant,    6   C    L.    521. 
.55.     See    Carriers,     7     C.    L.     522.     Code     § 

2071,  making  railrocds  liable  for  injuries 
to  employes,  etc.,  due  to  negligence  of  other 
employes,  and  providing  that  no  contract 
limitation  of  such  liability  shall  be  valid, 
is  not  unconstitutional  as  interfering  ■with. 
the  right  to  contract.  Mumford  v.  Chicago, 
etc.,    R.    Co.,    128    Iowa,    685,    104    N.    W.    1135. 

56.  Colorado  Canal  Co.  v.  McFarland 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  848,  94  S. 
W.  400. 

57.  See   5   C.   L.   690. 

58.  Barngrover  v.  Pettigrew,  128  Iowa, 
533,  104  N.  W.  904.  Contract  between  hus- 
band, whose  wife  was  suing  for  divorce,  and 
attorney  and  detective,  whereby  in  consid- 
eration of  a  specified  sum  tlie  latter  were  to 
procure  evidence  and  secure  a  divorce  for 
the  husband.  Id.  Agreement  wliereby  wife 
gave  husband  note  executed  by  third  party 
to  induce  him  not  to  interpose  a  defense  to 
her  suit  for  divorce.  Johnson  v.  Johnson's 
Committee  [Ky.]  90  S.  W.  964.  An  agree- 
ment by  a  wife  to  compensate  an  attorney 
for  services  in  an  action  by  her  against  her 
husband  for  separation  by  giving  tlie  attor- 
ney a  percentage  of  what  she  may  recover 
for  her  support  and  maintenance.  In  re 
Brackett,  99  N.  Y.  S.  802.  The  fact  that  a 
separation  agreement  makes  provision  for 
the  contingency  of  a  possible  future  divorce 
does  not  of  itself  make  it  unlawful,  pro- 
vided no  premium  is  placed  upon  the  pro- 
curing of  such  divorce.  Trust  Co.  v.  Nash, 
98  N.  Y.  S.  734.  Separation  agreement  to  pay 
the  wife  a  certain  sum  per  month,  so  long 
as  she  did  not  remarry,  to  continue  though 
the  wife  should  obtain  an  absolute  divorce 
provided  she  was  not  awarded  more  than 
$150  per  month  alimony  terminable  on  re- 
n-.arriage,  held  valid.  Trust  Co.  v.  Nash,  98 
N.  Y.  S.  734.  A  husband  who,  by  written 
agreement,  receives  $4,000  from  his  wife, 
and  agrees  that  she  may  take  the  children, 
leave  and  obtain  a  divorce  at  her  pleasure, 
cannot  maintain  an  action  against  those 
whom  he  charges  with  carrying  out  said 
agreement  and  procuring  such  divorce. 
MacBride  v.  Gould,  3  Ohio  N.  P.   (N.  S.)   469. 
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or  tending  to  procure  a  separation  of  husband  and  wife,  are  void,""  but  a  contract 
by  the  husband  looking  to  the  support  of  the  wife  after  separation  is  valid."* 

(§3)     G.  Contracts  tending  to  promote  immoralitif^  are  void."^ 

(§3)  H.  Litigious  agreements.^^ — Contracts  tending  to  prevent  the  settle- 
ment of  cases  are  void.***  Stipulations  for  attorney's  fees  for  foreclosure  of  a 
mortgage  are  valid  but  will  be  enforced  only  to  reimburse  the  creditor."'*  The  valid- 
ity of  contracts  making  the  fees  of  attorneys  contingent  on  the  successful  outcome 
of  litigation  is  treated  elsewhere."" 

(§3)  /.  Compounding  offenses.^'' — Contracts  having  for  their  object  the  com- 
pounding of  felonies,  or  the  stifling  of  public  prosecutions  of  any  kind,  are  void."* 

(§3)  J.  Interfering  with  public  service. ^^ — Agreements  which  tend  to  in- 
jure the  public  service  are  opposed  to  the  policy  of  the  law  and  will  not  be  en- 
forced.^" Thus,  contracts  to  use  one's  influence  to  secure  the  election  or  appoint- 
ment of  a  person  to  a  public  office,'^^  or  tending  to  restrain  or  control  the  unbiased 
judgment  of  public  officers,'-  or  imposing  upon  them  duties  inconsistent  with  those 


59.  Antenuptial  agreement  attempting  to 
fix  the  husband's  liability  for  alimony  In 
case  of  separation.  Watson  v.  Watson 
[Ind.  App.]  77  N.  B.  355.  Contract  between 
husband  and  wife,  ■who  were  living  apart, 
whereby  former  agreed  that.  In  consider- 
ation of  wife's  dismissing  a  suit  for  di- 
vorce and  alimony  previously  instituted 
against  him,  and  for  purpose  of  settling 
difficulties  between  them,  if  slie  should  at 
any  time  thereafter  leave  him,  or  be  un- 
able to  live  with  him  for  any  good  cause, 
she  should  receive  out  of  his  estate  a  spec- 
ified sum  per  montli  in  full  discliarge  of  her 
contingent  right  of  dow^er,  and  in  full  for 
her  support,  and  that  of  her  minor  chil- 
dren, held  valid,  particularly  since  code 
allowed  action  for  alimony  v.^ithout  a  suit 
for  divorce,  and  grounds  of  separation  were 
sufiicient  to  warrant  allowance  independent 
of  the  contract,  and  the  amount  fixed  by  the 
contract  was  no  greater  than  would  be  al- 
lowed if  there  had  been  no  contract.  Wood- 
ruff V.   Woodruff  [Ky.]    90   S.  W.   266. 

60.  Where  separation  has  actuallj'  talcen 
l^lace,  an  agreement  thereafter  made  be- 
tween a  husband  and  a  w^ife  whereby  the 
former  engages  to  pay  the  latter  a  certain 
sum  for  the  maintenance  of  herself  and 
children.  Effray  v.  Effray,  110  App.  Div. 
545,  97  N.  Y.  S.  2S6.  Contract  between  hus- 
band and  wife  pending  a  divorce  suit,  pro- 
viding that  the  husband  shall  pay  a  weekly 
sum  for  support  of  tlieir  child  in  consider- 
ation that  she  release  certain  claims,  and 
which  contract  is  not  to  affect  their  riglit 
to  a  divorce.  Ward  v.  Goodrich  [Colo.]  82 
P.   701. 

61.  See   5  C.  L.   691. 

62.  See  Hammon  on  Contracts,  §  226,  p 
389. 

63.  See  5  C.  L.  691. 

64.  See,  also.  Champerty  and  Maintenance, 
7  C.  L.  621.  Contract  proliibiting  client 
from  settling  or  compromising  claim  ■with- 
out the  attorney's  consent,  held  void.  Pap- 
ineau  v.  White,  117  111.  App.  51.  Provision 
that  client  sliould  not  settle  or  dismiss  the 
case  prior  to  tlie  rendition  of  judgment 
when  the  attorney's  lien  attaches,  held  void. 
Jackson  v.  Stearns  [Or.]  84  P.  798.  Whether 
an   agreement   between   an   attorney   and   his 
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client  that  the  latter  will  not  compromi<5e 
without  the  consent  of  the  former  is  valid 
depends  on  the  circumstances  of  each  par- 
ticular case.  Provision  in  contract  where- 
by attorneys  were  to  have  half  the  land 
for  services  in  suit  to  recover  it,  held  valid. 
Lipscomb  v.  Adams,  193  Mo.  530,  91  S.  W. 
1046. 

65.  In     mortgages     and     other    securities. 
Scott  V.   Cart,   24   Pa.   Super.  Ct.   460. 

66.  See    Attorneys    and    Counselors,    7    C. 
L.    319. 

67.  See   5  C.  L.   691. 

68.  A-  mortgage  is  not  invalidated  be- 
cause given  to  stop  a  threatened  criminal 
prosecution  of  the  mortgagor's  husband 
where  it  is  not  shown  that  the  mortgagee 
or  his  counsel  agreed  to  abandon  or  sup- 
press the  prosecution  if  the  mortgage  v/a3 
given.  Moyer  v.  Dodson,  212  Pa.  344,  61 
A.  937.  Check  given  in  pursuance  of  con- 
tract not  to  prosecute  maker's  son,  held 
void.  McNeese  v.  Carver  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  820,  89  S.  W.  430.  Request 
to  charge  held  sufficient  to  require  presentP- 
tion  of  issue  as  to  whether  agreement  to 
dismiss  criminal  prosecution  was  part  of 
consideration.  Id.  Where  a  member  of  a 
building  association,  at  the  solicitation  of 
other  members  of  the  association  and  acting 
in  common  with  them,  cancels  the  credit 
which  he  has  in  the  association  with  the 
direction  that  the  amount  thereof  be  used 
to  make  good  the  shortage  of  the  secretary 
of  the  association,  he  cannot  thereafter 
maintain  a  suit  to  set  aside  the  cancellation 
of  his  credit  on  the  ground  that  the  contract 
which  he  thereby  entered  into  v/.as  illegal 
because  compounding  a  felony.  Richter  v. 
Phoenix  Bldg.  &  Loan  Co.,  7  Ohio  C.  C.  (N. 
S.)  360.  Agreements  to  pay  for  the  return 
of  stolen  property  are  valid,  provided  they 
do  not  compound  a  felony.  Plaintiff  could 
recover  from  the  owner  an  amount  advanced 
in  order  to  obtain  a  watch  believed  to  have 
been  stolen.  Schirm  v.  Wieman  [Md.]  63  A., 
1056. 

69.  See    5    C.    L.    692. 

70,  71.  Schneider  v.  Local  Union  No.  60, 
United  Ass'n  Journeymen  Plumbers,  etc.  [La.] 
40    So.    700. 

72.     Contract    to    locate    public    buildings 
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which  they  OAve  to  the  public/^  or  restricting  competition  by  limiting  bidders  for 
public  service  to  those  of  a  special  class/*  have  been  held  to  be  void.  Lobbying 
contracts  are  void,"  but  contracts  for  the  preparing  and  presenting  of  arguments  to 
legislative  committees  or  other  proper  authority  are  not.^®  An  agreement  by  one  of 
several  persons  elected  aldermen  to  take  the  short  term  in  consideration  of  his  being 
elected  president  of  the  board  is  valid." 

Contracts  materially  limiting  the  right  of  railroads  to  locate  and  relocate  their 
stations  as  the  necessities  and  convenience  of  the  public  may  require,^®  or  contracts 
with  officers  of  a  railroad  company,  for  their  personal  benefit,  tending  to  induce 
them  to  select  a  particular  location  for  the  road,  are  void,"  but  a  subscription  con- 
tract whereby  one  agrees  to  pay  a  railroad  company  a  specified  sum  on  condition 
that  it  constri::cts  its  line  to  a  given  point  within  a  given  time,  and  locates  and  main- 
tains a  depot  chere,  is  valid. ^°  An  agTeement  by  the  proprietor  of  a  hotel  not  to 
perform  a  duty  imposed  on  him  by  law  is  void.^^ 


near  certain  property  in  consideration  of 
payments  made  by  the  owner  thereof,  par- 
ticularly in  view  of  Revisal  1905,  §  2916, 
requiring-  authorities  of  a  town  to  make 
such  orders  for  disposition  or  use  of  its 
property  as  the  interest  of  the  town  may  re- 
quire. Edwards  v.  Goldsboro  [N.  C]  53  S.  E. 
652.  It  is  against  public  policy  that  an 
officer  having  the  pov/er  of  appointment  to 
office  should  be  deprived  of  his  best  judg- 
ment by  a  contract  previously  made  or  an 
obligation  previously  assumed.  Expulsion 
of  members  from  plumbers'  union  because, 
as  a  board  of  examiners  of  plumbers,  they 
failed  to  appoint  as  inspector  a  member 
recommended  by  the  union,  held  unlawful. 
Schneider  v.  Local  Union  No.  60,  United  Ass'n 
Journeymen   Plumbers,   etc.    [La.]    40   So.    700. 

73.  Plaintiff  could  not  recover  for  labor 
performed  for  defendant  contractors  in  the 
construction  of  a  road  while  he  was  acting 
as  highway  superintendent.  Burns'  Ann.  St. 
1901,  §  2136.  Cheney  v.  Unroe  [Ind.]  77  N. 
E.  1041.  The  question  of  actual  prejudice 
to  the  public  is  immaterial.     Id. 

74.  Provision  in  contract  with  county 
board  for  publication  of  its  journal  that 
the  printer's  union  label  should  be  used, 
held  void.  People  v.  Edgcomb,  98  N.  Y.  S. 
965. 

75.  A  note  supported  by  a  consideration 
of  a  loan  of  money  to  enable  the  promisor 
to  engage  in  "lobbying."  Le  Tourneux  v. 
Gilliss  [Cal.  App.]  82  P.  627.  Immaterial  that 
the  lobbying  was  not  carried  on  in  such  a 
manner  as  to  constitute  a  crime  under  the 
statute.  Id.  Contract  for  services  in  bring- 
ing certain  land  to  the  attention  of  congress 
as  a  suitable  place  for  proposed  building. 
Hazelton    v.    Miller,    202    U.    S.    71,    50    Law. 

■Eel .     Immaterial    that    the   contract    was 

contingent  upon  the  rendering  of  services 
and  that  the  services  actually  rendered  were 
legitimate.  Id.  Where  by  contract  a  party 
is  to  receive  25%  of  certain  fees  after  de- 
ducting clerk  hire,  expenditures  for  lobbying 
services'  cannot  be  allowed.  Waggaman  v. 
Earle,  25  App.  D.  C.  582. 

76.  Agreement  for  purely  professional 
services,  such  as  collecting  facts,  preparing 
and  submitting-  to  Indians  and  proper  au- 
thorities of  the  government  arguments  upon 
the    merits    of    the    claims    of    those    holding 


Indian  lands  purchased  from  government 
for  a  reduction,  and  upon  the  justice  and 
advisability  of  a  reduction  of  purchase  price 
of  sucli  lands  as  may  be  necessary  and  prop- 
er to  secure  such  reduction  is  valid.  Stroe- 
mer  v.  Van  Orsdel  [Neb.]  107  N.  W.  125. 
Fact  that  ag-ent  or  attorney,  in  carrying 
out  his  agreement  and  as  incidental  thereto, 
appears  before  committee  of  both  houses 
of  congress  and  explains  bill  prepared  by 
secretary  of  the  interior,  authorizing  him 
to  grant  reduction  in  price  of  Indian  lands, 
does  not  render  contract  void,  or  preclude 
his  recovery  of  compensation  fixed  in  con- 
tract for  his   services.     Id. 

77.  Five  members  of  a  board  of  aldermen 
having  been  elected  without  designating 
which  of  them  was  to  fill  a  short  term. 
Hobbs  V.  Uppington   [Ky.]    89  S.  W.  128. 

78.  A  note  given  in  consideration  that 
a  depot  be  located  at  a  particular  place  is 
against  public  policy.  Enid  Right  of  Way 
&  Townsite  Co.  v.  Lile  [Okl.]  82  P.  810.  Im- 
material that  it  does  not  prohibit  the  locating 
of  other  depots  nearby.  Id.  Also  immateri- 
al that  the  note  was  not  given  to  the  rail- 
road, but  to  one  supposed  to  have  influence 
in  the  selection  of  location.  Id.  Held  that 
equity  would  not  enjoin  prosecution  of  ac- 
tion to  eject  railroad  companies  from  right 
of  way  for  alleged  breach  of  condition  in 
deed  requiring  it  to  stop  certain  trains  on 
ground  that  condition  was  contrary  to  pub- 
lic policy  as  being  a  burden  on  the  public, 
where  it  was  not  shown  to  be  such  a  burden, 
and  company  sought  relief  solely  on  ground 
that  it  had  not  violated  the  condition.  Gray 
v.  Chicago,   etc.,   R.  Co.    [C.  C.  A.]    140  F.   337. 

79.  A  note  payable  to  a  director  or  of- 
ficer of  a  railroad  for  his  personal  benefit 
conditioned  that  the  road  be  built  to  a 
certain  city  -within  a  given  time.  McGuffln 
V.  Coyle  [Okl.]   85  P.   954. 

8«.  Piper  v.  Choctaw  Northern  Townsite 
&  Imp.  Co.  [Okl.]  85  P.  965. 

8t.  Contract  between  two  competing  pro- 
prietors of  hotels  in  a  town,  whereby  one 
of  them  agreed  to  keep  his  hotel  closed  for 
three  years,  reserving  the  right  to  rent  the 
same  for  offices  and  to  roomers,  and  -where- 
by the  other  agreed  to  pay  a  specified  sum 
monthly  to  the  former  during  the  three 
years,    is    in    restraint    of   trade    and    illegal. 
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(§3)  K.  Eestraint  of  trade.''- — Contracts,  ^'hereby  one,  for  a  valuable  con- 
sideration, agrees  not  to  engage  in  a  particular  business  or  trade  for  a  limited  time 
and  within  a  limited  territory,  are  generally  held  to  be  valid  if  reasonable,*'^  the 
test  of  reasonableness  being  whether  the  restraint  imposed  is  such  only  as  to  afford 
a  fair  protection  to  the  interests  of  the  promisee,  and  is  not  so  large  as  to  interfere 
with  the  interests  of  the  public,'^'*  each  case  being  considered  in  the  light  of  its  own 
facts  and  circumstances.^^     The  motive  of  the  covenantee  is  immaterial.^'     Statutes 


since    a    hotel    is   a    quasi    public    institution. 
Clemens    v.    Meadows    [Ky.]    94    S.    AV.    13. 

82.  See    5    C.    L..    693. 

83.  The  validity  of  such  contracts  de- 
pends upon  their  reasonableness  as  between 
the  parties.  Camors-McConnell  Co.  v.  Mc- 
Connell,  140  F'.  412;  Hartman  v.  Parks  & 
Sons  Co.,  145  P.  358.  Are  valid  if  reasonable 
and  designed  merely  to  protect  the  good  will 
of  the  business.  Turner  v.  Abbott  [Tenn.] 
94  S.  W.  64.  Where  the  restraint  is  limited 
and  there  is  a  valuable  consideration  to 
support  it,  the  contract  is  valid  if  the  re- 
straint is  reasonable  as  between  the  parties 
and  not  injurious  to  the  public  by  reason 
of  its  effect  upon  trade.  Merriman  v.  Cover, 
104  Va.  4  28,  51  S.  B.  817. 

84.  Agreement  by  partnership,  on  obtain- 
ing right  of  way  for  railroad  from  plaintiff, 
to  ship  no  bark  over  sucli  road  except  to 
him,  unless  he  refused  to  pay  market  price 
therefor,  held  not  invalid  on  its  face,  since 
it  did  not  appear  that  the  road  was  to  be 
a  common  carrier.  Merriman  v.  Cover,  104 
Va.  428,  51  S.  E.  817.  Restraint  will  be 
held  valid  where  it  appears  to  liave  been 
for  just  and  honest  purpose,  for  protection  of 
legitimate  interests  of  party  in  whose  favor 
it  is  imposed,  reasonable  as  between  them, 
and  not  specially  injurious  to  the  public. 
Cottington    v.    Swan    [Wis.]    107    N.    W.    336. 

85.  Hence  facts  and  circumstances,  in  so 
far  as  they  do  not  add  to,  vary,  or  other- 
wise alter  the  writing  sued  on,  may  be 
proved,  and  hence  may  be  averred  in  the 
declaration,  and  when  so  averred  may  be 
considered  in  determining  the  validity  of  the 
contract  pleaded  on  demurrer.  Merriman  v. 
Cover,  104  Va.  428,  51  S.  B.  817.  Bach  case 
is  decided  upon  its  own  facts,  the 
test  being  whether  the  contract  is  inimical 
to  the  public  interest.  Over  v.  Byram  Foun- 
dry Co.  [Ind.  App.]  77  N.  B.  302.  The  ques- 
tion whether  a  given  contract  is  in  restraint 
of  trade  depends  as  much  upon  the  nature 
of  the  business  said  to  be  restrained  as  upon 
the  elements  of  time  and  place.  American 
Brake  Beam  Co.  v.  Pungs  [C.  C.  A.]  141  F. 
923. 

Contracts  held  valid:  A  contract  provid- 
ing that  the  licensee  of  a  patent  might 
terminate  his  obligation  to  pay  royalty  upon 
certain  conditions,  one  of  which  was  tliat  he 
should  not  use  a  similar  machine  in  his  busi- 
ness until  the  patent  expired.  Warth  v. 
Loewenstein,  121  111.  App.  71.  Contract  by 
the  vendor  of  a  printing  press  not  to  sell 
similar  presses  to  others  to  be  used  in  the 
same  way.  New  York  Bank  Note  Co.  v. 
Kidder  Press  Mfg.  Co.  [Mass.]  78  N.  B.  463. 
An  agreement,  as  incidental  to  the  sale  of 
property,  as  a  business,  that  the  seller  will 
not  enter  into  a  competing  business.  Cam- 
ors-McConnell  Co.    V.   McConnell,    140    F.    412. 


Collateral  agreement  reciting  sale  of  patent 
and  whereby  inventor  agreed  not  to  become 
connected  with  any  company  selling  brake 
beams  in  the  U.  S.  for  the  life  of  the  patent, 
and  giving  him  right  to  terminate  such 
agreement  on  repaying  consideration,  held 
not  unlawful  as  in  restraint  of  trade  or  il- 
legally restricting  competition  or  creating 
a  monopoly,  and  hence  inventor  could  re- 
cover purchase  price  even  if  collateral  agree- 
ment was  real  consideration  for  sale. 
American  Brake  Beam  Co.  v.  Pungs  [C.  C.  A.] 
141  F.  923.  The  good  will  of  a  trade  or 
business  of  a  partnership  and  its  beneficial 
interests  under  an  agreement  not  to  engage 
in  a  like  business  in  tlie  same  community 
may  be  assigned  by  retiring  partner  to  the 
one  remaining  in  the  business.  Dissolution 
of  firm  and  transfer  of  business  and  good 
will  to  one  member  held  not  to  relieve  de- 
fendant from  injunction  restraining  him 
from  violating  contract  not  to  engage  in 
similar  business  in  same  city  so  long  as 
firm  continued  in  the  business  in  certain 
building.  Markert  &  Co.  v.  Jefferson,  122  Ga. 
471,  50  S.  E.  398.  An  agreement  by  vendors 
of  a  bank  to  quit  the  banking  business  and 
to  not  start  another  bank  in  the  same  town 
so  long  as  plaintiff  owned  the  bank  sold, 
held  broken  by  one  of  the  vendors  sub- 
scribing to  stock  in  a  new  bank  in  the  same 
town  and  actively  participating  in  the  busi- 
ness so  as  to  render  both  the  vendors  liable. 
Merica  v.  Burgett  [Ind.  App.]  75  N.  E.  1083. 
Contract  for  sale  of  business  of  insurance 
agent  providing  that  latter  will  not  again 
engage  in  same  business  in  same  town. 
Wolverton  v.  Bruce  [Ind.  T.]  89  S.  W.  1018. 
Where  one  leases  storehouse  for  five  years 
and  agrees  not  to  engage  in  competing 
business  for  that  length  of  time,  five  years 
period  begins  to  run  from  date  of  contract. 
Long  v.  O'Bryan  [Ky.]  91  S.  W.  659.  Agree- 
ment by  vendor  of  lumber  business  not  to 
engage  in  such  business  within  radius  of  25 
miles  for  25  years.  Broadbrooks  v.  Tolles, 
99  N.  Y.  S.  996.  Contract  not  to  engage  in 
furniture  business  in  certain  city  for  three 
years.  Bradford  v.  Montgomery  Furniture 
Co.,  115  Tenn.  610,  92  S.  W.  1104.  Good  win 
sold  to  defendants  by  plaintiffs  and  accom- 
panying absolute  contract  not  to  engage 
in  furniture  business  held  to  be  valuable 
property  rights  which  were  assignable,  and 
plaintiffs  were  not  released  from  contract 
because  defendants  subsequently  made  over 
their  entire  business  to  a  corporation  in 
which  tliey  became  largely  interested,  par- 
ticularly where  they  subsequently  withdrew 
from  corporation  and  thereafter  conducted 
their  business  as  formerly.  Id.  A  contract 
by  a  dentist  entering  the  employ  of  another 
dentist  that  he  would  not  enter  into  busi- 
ness  at    the    termination    of   his    employment 
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in  gome  states  make  all  such  contracts  void  unless  accompanied  by  a  sale  of  the 
good  will  of  a  biisiness.^^ 

A  contract  to  manufacture  articles  exclusively  for  one  person  for  a  limited 
period/*  and  a  contract  by  a  corporation  to  buy  all  its  raw  material  from,  and  to 
sell  all  its  finished  product  to,  another  corporation,  have  been  held  valid.**  Mutual 
agreements  of  associates  to  be  penalized  for  disobedience  of  rules  to  be  made  for 
the  prevention  of  strikes  and  for  arbitration  are  valid  as  to  a  rule  requiring  the 
associates  to  employ  none  who  would  not  bind  tliemselves  to  arbitrate.'''*  So  too, 
an  agreement  between  a  builder's  association  and  a  bricklayer's  union,  whereby  the 
former  agrees  that  its  members  will  take  contracts  for  mason  work  only  where  such 
contracts  include  the  installation  of  fireproofing,  and  that  they  will  not  sublet  the 
same  but  will  use  their  own  men  for  such  installation,  and  whereby  the  bricklayers 
agree  that  they  will  work  only  for  those  who  comply  with  this  agreement,  is  not 
necessarily  unlawful.^^  The  fact  that  the  plaintiff  is  one  of  an  association  or  com- 
bination of  corporations  which  constitutes  a  monopoly,  and  that  its  general  business 
is  illegal  as  being  in  restraint  of  trade,  cannot  be  invoked  collaterally  to  affect  in 
any  manner  its  independent  contract  obligations  or  riglits.^^  Contracts  in  violation 
of  the  various  anti-trust  acts  are  made  void  by  statute  in  some  states.^^ 

In  order  to  render  a  contract  void  as  tending  to  restrain  interstate  or  interna- 
tional trade,  its  enforcement  must  lead  directly  or  necessarily  to  such  result."* 

Persons  selling  articles  manufactured  under  trade  secrets  or  by  secret  processes 
of  which  they  are  the  sole  owners  may,  by  contract,  reserve  control  of  future  trade 
therein  as  to  the  prices  of  resale  and  the  persons  to  whom  they  may  be  sold."'' 


In  competition  with  his  employer,  although 
the  employe  had  not  previously  had  any 
business  or  g-ood  will  in  that  place.  Turner 
V.  Abbott  [Tenn.]  94  8.  W.  64.  Contract 
whereby  defendant  sold  his  livery  business 
and  its  g-ood  will,  and  agreed  not  to  engage 
In  that  business  in  the  village,  either  directly 
or  indirectly,  while  purchasers,  or  eitlier  of 
them,  or  their  heirs,  executors  or  admin- 
istrators, should  be  engaged  in  such  business 
In  said  village.  Cottlngton  v.  Swan  [Wis.] 
107   N.   W.    336. 

Contracts  held  void:  Contract  whereby 
one  who  contemplates  engaging  in  a  lawful 
business  binds  himself  for  a  pecuniary  con- 
sideration not  to  do  so,  in  favor  of  another 
with  whom  he  had  no  previous  business 
relations  and  who  is  about  engaging  In  the 
same  business  at  the  same  place.  Webb 
Press  Co.  v.  Bierce  [La.]  41  So.  203.  A 
fortiori  such  contract  Is  unenforceable  when 
also  violative  of  the  law  of  the  place  where 
made  and  is  to  be  executed.  Violative  of 
Oklahoma  statute.     Id. 

86.  The  sale  and  transfer  by  a  person 
of  his  property  and  good  will  to  another  can- 
not be  repudiated  on  the  ground  that  the 
property  was  acquired  by  the  purchaser  for 
the  pip-pose  of  obtaining  a  monopoly  and  in 
pursuance  of  an  illegal  combination  In  re- 
straint of  trade.  Camors-McConnell  Co.  v. 
McConnell,  140  P.  412.  Remedy  in  such  case 
Is  by  a  direct  proceeding.     Id. 

87.  Contract  which  violates  Oklahoma 
statute  and  which  was  made  and  was  to 
be  executed  in  Oklahoma,  held  void  by 
Louisiana  court.  Webb  Press  Co.  v.  Bierce 
[La.]    41   So.   203. 

88.  Over  v.  Byram  F'oundry  Co.  [Ind.  App.] 
77  N.  E.  302. 


SO.  Heimbuecher  v.  Goff,  Horner  &  Co., 
119  111.  App.  373. 

90.  City  Trust,  Safe  Deposit  &  Surety  Co. 
V.  Waldhauer,   47  Misc.   7,  95  N.  Y    S.   222. 

91.  National  Fireproofing  Co.  v.  Mason 
Builders'  Ass'n,  145  F.  260.  Not  when  enter- 
ed into  for  the  mutual  advantage  of  the 
parties  to  avoid  strikes,  etc.,  though  it  is  If 
the  contract  is  a  conspiracy  for  the  pur- 
pose of  creating  a  monopoly  or  of  prevent- 
ing others  from  obtaining  contracts  and 
employing-  workmen  on  the  same  terms  and 
to  coerce  those  not  parties  to  it.  Id.  Plain- 
tiff held  not  entitled  to  preliminary  Injunc- 
tion, since  questions  presented  depended  up- 
on existence  or  nonexistence  of  disputed 
facts.     Id. 

92.  Camors-McConnell  Co.  v.  McConnell, 
140  P.  412.  Agreement  not  to  engage  in 
fruit  business  held  collateral  to  combina- 
tion.    Id. 

03.  See,  also.  Combinations  and  Monopo- 
lies, 7  C.  L.  661.  An  association  of  persons 
engaged  in  buying  and  selling  live  stock  for 
others  having  a  by-law  prohibiting  its  mem- 
bers from  buying  or  selling  for  others  with- 
out charging  at  least  a  certain  specified 
commission  being  a  trust  under  Laws  1S97, 
c.  265,  p.  48,  a  contract  to  pay  such  com- 
missions Is  void  under  the  express  provisions 
of  that  act.  State  v.  Wilson  [Kan.]  84  P. 
737. 

04.  Pact  that  trade  might  be  Indirectly 
affected  is  not  sufficient.  Camors-McConnell 
Co.  V.  McConnell,  140  P.  412.  Agreement  not 
to  engage  in  fruit  business  in  competition 
with  plaintiff  held  valid.  Id.  For  full  dis- 
cussion of  this  question  see  Commerce,  7 
C.    L.    667. 

95.     The   manufacturers   of   products   made 
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( §  3 )  L.  Effect  of  invalidity. ^^ — Neither  a  court  of  law  nor  a  court  of  equity 
will  lend  its  aid  to  the  enforcement  of  contracts  which  are  illegal,  immoral,  or  con- 
trary to  public  policy.^^  If  executory,  neither  party  can  enforce  them^®  or  recover 
damages  for  their  breach.®*  If  executed  in  whole  or  in  part  and  the  parties  are  in 
pari  delicto,  the  court  will  generally  leave  them  where  it  finds  them.^  Some  courts, 
however,  permit  a  party  who  has  paid  out  money  in  pursuance  of  a  void  contract 
to  recover  it  if  nothing  further  has  been  done  toward  execution.-  So  too,  money 
paid  imder  a  void  contract  may  be  recovered  back  where  the  contract  itself  is  not 
prohibited  by  law,  bull  is  void  because  not  made  or  evidenced  in  the  manner  pre- 


under  trade  secrets  of  which  they  are  the  ex- 
clusive owners  may  withhold  them  entirely 
from  sale,  sell  thera  on  such  terms  as  they 
please,  withhold  them  from  one  person  while 
selling-  them  to  others,  or  fix  any  price 
in  tlieir  sole  and  exclusive  discretion.  Con- 
tract, serial  number,  and  card  system  of 
selling-  medicine  held  valid.  Dr.  Miles  Medi- 
cal Co.  V.  Piatt,  142  F.  606.  Fact  that  manu- 
facturers have  entered  into  unlawful  con- 
spiracy or  combination  with  others  to  main- 
tain price  of  medicine  manufactured  under 
secret  formula  of  which  they  are  sole  pro- 
prietors is  no  defense  to  suit  for  an  injunc- 
tion to  restrain  third  person  from  inducing 
dealers  to  sell  to  him  in  violation  of  their 
contracts  with  manufacturers,  since  alleged 
conspiracy  is  collateral  to  right  sought  to 
be  enforced.  Id.  System  of  contracts  made 
by  manufacturer  of  medicine  under  unpatent- 
ed secret  process,  v/liereby  goods  are  sold 
to  wholesaler  under  an  agreement  not  to 
resell  except  to  retailers  designated  by  him 
and  at  certain  prices,  and  designated  retail- 
ers contract  with  him  not  to  resell  to  cus- 
tomers except  at  certain  prices,  held  not 
unlawful  as  in  restraint  of  trade,  but  a  rea- 
sonable provision  for  protection  of  manufac- 
turer's trade.  Hartman  v.  Park  &  Sons  Co., 
145  F.  358. 

96.     See    5    C.    L.    695. 

or.  Pittsburgh  Dredging  &  Const.  Co.  v. 
Monongahela  &  W.  Dredging  Co.,  139  F. 
780.  Contracts  compounding  a  felony. 
Richter  v.  Phoenix  Bldg.  &  Loan  Co.,  7  Ohio 
C.  C.  (N.  S.)  3G0.  The  law  gives  no  action 
to  a  party  under  an  illegal  contract,  eitlier 
to  enforce  it  directly  or  to  recover  back 
money  paid  on  it  after  it  has  been  executed. 
Edvv-ards    v.    Goldsboro    [N.    C]    53    S.    E.    652. 

9S.  Contract  contrary  to  public  policy. 
Stanton  v.  Sturgis,  140  F.  789.  Promise  to 
pay  money  under  void  contract  not  enforce- 
able. Silander  v.  Gronna  [N.  D.]  108  N.  W. 
544. 

99.  Repudiation  of  invalid  agreement  to 
execute  a  bond  for  title  to  land.  Unilateral 
and  too  indefinite.  Kaplan  v.  Whitworth 
[La.]  40  So.  723.  Contract  void  under 
statute  of  frauds.  Todd  v.  Bettlngen  [Minn.] 
107  N.  W.  1049.  Contract  by  husband  to  con- 
vey homestead  in  which  wife  does  not  jom. 
Silander    v.    Gronna    [N.    D.]    108    N.    W.    544. 

1.  Agreement  wJiereby  wife  gave  husband 
a  note  executed  by  third  party  for  money 
loaned  him  by  her,  to  induce  husband  not 
to  interpose  a  defense  to  her  suit  ;for  di- 
vorce, being  void,  the  parties  are  left  with 
rights  as  fixed  by  law,  and,  under  statute 
fixing  rights  of  divorced  persons,  held  that 
wife   could    recover    note    or    the   amount    of 


it.  Johnson  v.  Johnson's  Committee  [Ky.] 
90  S.  VV.  964.  On  contract  for  threshing 
which  is  void  because  thresher  has  not  given 
bond  required  by  Rev.  Pol.  Code  §  3145, 
where  evidence  did  not  show  that  other 
party  was  aware  of  violation  of  statute, 
though  statute  does  not  expressly  provide 
that  contract  shall  be  void,  and  thougli  other 
party  accepted  benefits  of  contract.  John- 
son v.  Berry  [S.  D.]  104  N.  W.  1114.  Where 
money  has  been  paid  or  goods  delivered  in 
pursuance  of  a  contract  that  is  immoral,  or 
illegal,  and  the  parties  are  in  pari  delicto, 
the  court  will  leave  them  -where  it  finds 
them.  Plaintiff  held  not  entitled  to  recov- 
er payments  made,  in  pursuance  of  an  agree- 
ment, for  use  of  card  or  license  issued  to 
another  person  at  another  location  and  for 
defendant's  services  in  procuring  police  pro- 
tection, they  having  been  made  as  a  part 
of  the  illegal  agreement  -while  he  was  vio- 
lating the  law.  V\'althier  v.  Weber  [Mich.] 
12  Det.  Leg.  N.  728,  105  N.  W.  772, 
To  prevent  the  recovery  back  of  money 
paid  under  an  illegal  contract  it  is 
not  necessary  that  the  iHegal  contract 
shall  have  been  fully  executed,  but  it 
is  sufficient  if  there  has  been  a  partial  ful- 
fillment of  the  illegal  undertaking  by  the 
party  from  whom  the  money  is  sought  to  be 
recovered  (Edwards  v.  Goldsboro  [N.  C]  53 
S.  E.  652),  and  this  is  particularly  true 
where  the  latter  cannot  be  put  in  statu 
quo  fid.).  Property  owners  held  not  en- 
titled to  recover  sums  paid  by  them  to  secure 
location  of  two  public  buildings  near  their 
property,  where  one  was  built  and  the  other 
was  not.  Id.  Where  defendant  agreed,  for 
a  consideration  paid,  to  deed  his  homestead 
upon  acquiring  title  from  the  government, 
such  contract  is  void  and  the  parties  in  pari 
delicto,  so  that  the  consideration  cannot  be 
recovered.  Jackson  v.  Baker  [Or.]  85  P.  512. 
2.  While  the  contract  remains  executory, 
either  party  ma.y  rescind  and  recover  back 
m.oney  advanced  under  it.  Monej'  paid  in  con- 
sideration of  issuance  of  insurance  policy 
void  because  in  conflict  with  statute  pro- 
hibiting discrimination  between  persons  In- 
sured. Urwan  v.  Northweste^m  Nat.  Life 
Ins.  Co.,  125  Wis.  349,  103  N.  W.  1102.  Where 
an  accounting  Is  allowed  in  cases  where 
an  unlawful  contract  has  been  fully  or  par- 
Ually  executed  by  one  party,  it  is  not  based 
on  the  contract  but  on  a  quantum  meruit, 
disaffirming  the  contract  and  holding  the  de- 
fendant liable  for  benefits  actually  received. 
White  Star  Line  v.  Star  Line  of  Steamers 
[Mich.]  12  Det.  Leg.  N.  586,  105  N.  W.  135. 
An  agreement  to  render  medical  services  by 
one  not  a  licensed  physician  is  no  considera- 
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scribed,  or  where  the  contract  is  declared  void  by  law  as  to  one  party  in  order  to 
protect  the  other  against  injustice  and  oppression.^ 

A  party  rendering  services  iinder  an  illegal  contract  cannot  recover  on  a 
quantum  meruit  where  the  services  rendered  are  themselves  illegal/  but  may  do  so  if 
they  are  not.^  So  too,  one  may  not  reap  the  fruits  of  a  contract  expressly  forbidden 
by  statute  by  invoking  the  doctrine  of  estoppel.® 

If  the  contract  is  an  entire  one,  the  illegality  of  a  part  of  it  renders  the  whole 
void.^  If  severable,  the  illegal  jx)rtion  may  be  rejected  and  the  legal  portion  re- 
tained and  enforced.*  So  too,  where  an  entire  contract  is  voidable  in  part,  it  is 
voidable  as  a  whole.®  The  test  of  whether  a  demand  connected  with  an  illegal  act 
can  be  euforeod  is  whether  plaintiff  requires  any  aid  from  the  illegal  demand  to 
establish  his  case.^"     The  fact  that  the  proceeds  of  a  note  are  used  for  an  unlawful 


tion  for  money  pa.id  for  such  services,  and 
the  money  so  paid  may  be  recovered  so  long 
as  the  contract  remains  executory.  Deaton 
V.  Lawson,  40  W^ash.  4S6,  82  P.  879. 

3.  Urwan  v.  Northwestern  Nat.  Life  Ins. 
Co.,  125  Wis.  349,  103  N.  W.  1102.  Policy 
holder  held  entitled  to  recover  money  paid 
in  consideration  of  issuance  of  policy  void  as 
in  conflict  with  statute  prohibiting  discrimi- 
nation.    Id. 

4.  As  where  services  have  for  their  object 
the  procuring  of  a  divorce.  Barngrover  v. 
Pettigrew,  128  Iowa,  533,  104  N.  W.  904.  A 
tenant  in  common  cannot  recover  for  services 
rendered  in  leasing  the  premises  for  immoral 
purposes  and  collecting  the  rents,  in  view  of 
Pen.  Code  §  1076,  making  such  leasing  a 
misdemeanor.  Ballerino  v.  Ballerina,  147 
Cal.   544,    82   P.   199. 

5.  Where  a  contract  between  an  attorney 
and  client  for  a  contingent  fee  is  void  be- 
cause limiting  the  client's  right  to  settle, 
recovery  quantum  meruit  may  be  had.  Papi- 
neau  v.  White,   117  111.  App.  51. 

6.  Acceptance  by  a  mutual  benefit  asso- 
ciation of  contracts  of  insurance  procured  by 
a  paid  agent  in  violation  of  Code  §  1833, 
held  not  to  estop  it  from  setting  up  illegality 
of  contract  whereby  agent  was  employed. 
First  Nat.  Bank  v.  Church  Federation  of 
America   [Iowa]    105  N.  W.    578. 

7.  For  distinction  between  entire  and  sev- 
erable contracts,  see  §  4  C,  post.  Todd  v. 
Bettingen  [Minn.]  107  N.  W.  1049.  Where 
every  part  of  a  consideration  goes  equally 
to  the  whole  promise,  if  any  part  of  it  i.s 
contrary  to  public  policy,  the  whole  promise 
falls.  A  contract  to  convey  land  in  con- 
sideration of  a  specific  sum  of  money  and 
services  in  bringing ^the  land  to  the  atten- 
tion of  congress  as  suitable  for  a  proposed 
building  fails,  where  the  services  are  against 
public   policy.     Hazelton   v.   Miller,    202   U.   S. 

71,  50  Law.  Ed. .      If  an  entire  contract  is 

made  in  part  on  an  illegal  consideration, 
the  whole  contract  is  void.  Contract  for  sale 
of  saloon  and  fixtures  held  to  be  rendered 
invalid  by  inclusion  of  liquor  license,  where 
law  did  not  permit  transfer  of  license.q^ 
Sawyer  v.  Sanderson,  113  Mo.  App.  233,  88  S. 
W.  151.  If  any  part  of  the  consideration  is 
illegal,  the  whole  consideration  is  void.  No 
recovery  could  he  had  on  check  given  in  pur- 
suance of  contract,  a  part  of  tlie  considera- 
tion for  which  was  dismissal  of  criminal 
prosecution  against  maker's  son  regardless 
of     terms     of     contract     or     whether     provi- 


sion for  dismissal  was  left  out  through  mis- 
take or  with  intention  of  concealing  real  na- 
ture of  transaction.  McNeese  v.  Carver  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  820,  89  S.  W.  430. 
If  one  of  two  considerations  is  illegal,  the 
entire  contract  is  void.  Where  two  notes  se- 
cured by  a  mortgage  are  given  for  a  consid- 
eiation  in  part  unlawful,  although  tlie  un- 
lawful part  is  less  tlian  eitlier  note  both 
notes  and  mortgage  are  void.  State  v.  Wil- 
son   [Kan.]    84    P.    737. 

8.  Haswell  v.  Blake  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  394,  90  S.  W.  1125.  Defend- 
ants held  not  entitled  to  escape  responsi- 
bility for  breach  of  contract  by  asserting 
invalidity  of  an  alternative  provision  in- 
serted for  their  benefit  which  could  be  dis- 
regarded without  a/ffecting  rest  of  contract. 
Borland  v.  Prindle,  Weeden  &  Co.,  144  F. 
713.  A  trackage  contract  between  railroad 
companies,  whose  tracks  are  parallel  for  a 
distance  of  fifteen  miles,  and  thereafter  separ- 
ate widely,  is  within  tlie  enumerated  powers  of 

railroads  and  does  not  destroy  but  ratlier 
creates  competition  between  tliem,  and  where 
in  a  contract  of  this  character  an  ultra  vires 
feature  is  found,  which  can  be  eliminated, 
the  remaining  portion  of  the  contract  is  not 
rendered  invalid  thereby,  nor  is  ground  af- 
forded for  forfeiture  of  the  company's  char- 
ter. Dayton  &  U.  R.  Co.  v.  Pittsburg,  etc.,  R. 
Co.,    6    Ohio   C.    C.    (N.    S.)    537. 

9.  Conveyance  of  land  to  administrator,  a 
part  of  which  belonged  to  estate  of  his  deced- 
ent.    Reeder  v.  Meredith   [Ark.]  93  S.  W.  558. 

10.  Haswell  v.  Blake  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  394,  90  S.  W.  1125.  Void  agree- 
ment between  debtor  and  trustee  for  credi- 
tors to  settle  indebtedness  as  cheaply  as  he 
could  and  account  to  debtor  for  balance  held 
not  to  preclude  her  from  enforcing  implied 
agreement  of  trustee  to  turn  over  to  her  any 
money  remaining  in  her  hands  after  payment 
of  debts.  Id.  As  a  general  rule,  neither 
party  to  an  illegal  contract  can  recover  upon 
a  cause  of  action  based  on  or  traceable 
through  it.  Both  in  pari  delicto.  Urwan  v. 
Northwestern  Nat.  Life  Ins.  Co.,  125  Wis.  349, 
103  N.  W.  1102.  In  case  any  action  is 
brought  in  which  it  is  necessary  to  prove  the 
illegal  contract  in  order  to  maintain  the  ac- 
tion, courts  will  not  enforce  it,  nor  will  they 
enforce  any  alleged  right  directly  springing 
from  such  contract.  Pittsburgh  Dredging  & 
Const.  Co.  V.  Monongahela  &  W.  Dredging 
Co.,  139  F.  780.  One  cannot  recover  on  a 
demand  connected  with   an   illegal   act   if   he 
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j)urpose  will  nat  prevent  the  enforcement  of  a  mortgage  given  to  secure  it  in  the 
absence  of  evidence  that  the  payee  knew  that  such  use  was  contemplated.^^  A  sale 
of  boats  is  not  \'itiated  by  a  wholly  collateral  agi'eement  not  to  lower  traffic  rates  " 
or  by  a  temporary  forbearance  as  to  part  of  the  price  in  case  of  severe  competition'" 
\Miere  a  contract  not  unlawful  in  itself  is  executed  and  the  parties  have  enjoyed  its 
benefits,  the  fa<;t  that  one  of  them  has  violated  a  penal  statute  preparatory^  to  ear- 
ring it  out  does  not  prevent  a  court  from  enforcing  pavment.^*  The  fact  that  a 
contract  is  void  as  to  certain  third  persons  because  not  recorded  does  not  prevent  it 
from  being  the  measure  and  test  of  the  right  to  recover  as  between  the  parties. ^^ 

§  4.  Inter prctation.  A.  General  rules}''— The  rights  of  the  parties  arise  at 
the  time  and  place  of  the  making  of  the  contract/^  and  it  must  be  construed  accord- 
ing to  its  legal  eifect  on  the  day  it  was  executed  and  not  according  to  subsecpient 
changes.^^     If  the  contract  is  in  writing,  the  expressed^^  intention  of  the  parties^" 


requires  any  aid  from  the  illegal  transaction 
to    establish    his    case.     Agreement    between 
holders    of    lottery    tickets    to    divide    their 
winnings.      Crutchfleld    v.    Rambo    [Tex.    Civ. 
App.]     86    S.    W.    950.      Rule    that    court    will 
not    lend    its    aid    to    enforce    a    claim    based 
upon    an    illegal    or    immoral    contract    does 
not  apply  where   the  party  complaining  can 
exhibit  his  case  without  relying  upon  the  il- 
legal   transaction.     Packard    v.    Byrd    [S.    C] 
51  S.  E.  678.      Fact  tliat  contract  to  purchase 
shoes    with     understanding     that    defendant 
should    have    exclusive    sale    of    defendant's 
g-Qods  in  certain  town  was  contrary  to  public 
policy,    held    not    to    preclude    plaintiff    from 
recovering    on     implied    contract    for     shoes 
subsequently   delivered    to    defendant    at    his 
request.     Id.     Where    a    bank    in    good    faith 
advanced   money   to   plaintiff   and    defendant, 
who   used   it   in  an    illegal   joint   speculation, 
and    defendant    thereafter    gave    his    note    to 
plaintiff     in     consideration     that     the     latter 
assume    the    entire    debt    to    the    bank,    the 
note  was  valid  as  being  supported  by  an  in- 
dependent   valuable    consideration.     Stewart 
V.  Hutchinson   [Mo.  App.]   96  S.  ■^'.  253.     One 
cannot    avoid   written    obligation    to   pay    for 
coal  previously  delivered  by  showing  the  in- 
validity of  previous  independent  sales,  form- 
ing no  part  of  the  consideration   for  the  in- 
strument sued  on.     Keiser  v.  Jarrett,  119  111. 
App.   472.     One  selling  goods  cannot  recover 
the  purchase  price  if  he  knows   that  vendee 
designs  to  use  tiiem  for  an  illegal  or  immoral 
purpose,  and  in  any  way  aids  or  participates 
in  that  design,  or  if  the  contract  of  sale  is  so 
connected   with   the  illegal   or   immoral    pur- 
pose or  transaction  of  the  vendee  as  to  be  in- 
separable from  it.     Sawyer  v.  Sanderson,  113 
Mo.  App.  233,   88  S.  W.  151.     Unlawful  trans- 
fer of  liquor  license  held  to  have  entered  as 
an  ingredient  into  the  sale  of  a  saloon,  etc., 
and  evidence  held  to   show  that   seller  knew^ 
that  defendant  intended  to  use  license  in  vio- 
lation of  law  and  aided  him  in  such  unlawful 
purpose.     Id.     A     shipping     contract     which 
provided    that    stock    should    be    unloaded    at 
an   intermediate   point   was   not   rendered   in- 
valid because  the  shipper  had  an  agreement 
with  dealers  at  that   point  to   sell   the   stock 
there  and  allow  the  purchaser  to  ship  other 
stock    on   the  same  contract   to   the   point   of 
destination   for  a  consideration   to  the  origi- 
nal   shipper,    the    carrier    not    being    a   party 
to    the    agreement,    even    if   violative    of    the 


Interstate   Commerce  Act.     Southern  Kansas 
R.  Co.  V.  Cox   [Tex.  Civ.  App.]   95  S.  W.   1124. 

11.  Fact  that  proceeds  of  note  and  mort- 
gage were  used  to  corrupt  voters  held  not 
to  preclude  their  enforcement  by  the  payee 
in  the  absence  of  evidence  that  he  knew  that 
it  was  to  be  so  used.  Hale  v.  Harris  [Kv.] 
91  S.  W.  660.  Will  not  be  presumed,  in  the 
absence  of  proof,  that  money  used  for  one's 
benefit  as  a  candidate  was  illegally  used.     Id. 

12,  13.  Cincinnati,  etc..  Packet  Co.  v.  Bay, 
200  U.  S.  179,  50  Law.  Ed. . 

14.  Offering  realty  for  sale  without  writ- 
ten authoritj'.  Plaintiffs  could  recover  com- 
pensation as  brokers.  Haynes  v.  Abraham- 
son,  97  N.  Y.  S.  371. 

15.  Where  a  building  contract  is  void  as 
to  laborers  and  materialmen  because  not 
recorded,  it  determines  the  rights  of  the  par- 
ties, and  contractor  must  show  substantial 
performance.  Camp  v.  Behlow  [Cal.  App.] 
84  P.  251.  And  where  extra  work  was  to  be 
paid  for  according  to  contract  price  for  regu- 
lar work,  the  contractor  is  not  limited  to 
actual  cost.     Id. 

16.  See   5    C.   L.    698. 

17.  Mangum  v.  Lane  City  Rice  Mill.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  739,  95  S. 
W.  605. 

IS.  Conveyance  in  1891  "of  all  the  pine 
trees  growing  and  being  upon  4,900  acres 
of  land,  for  sawmill  and  turpentine  pur- 
poses." includes  only  those  which  were  then 
suitable,  and  not  those  which  by  growth 
subsequently  came  within  the  description 
of  the  original  grant.  Allison  v.  Wall,  121 
Ga.    822,    49    S.   E.    831. 

19.  Intention  as  collected  from  words  of 
instrument  and  facts  and  circumstances  that 
gave  it  birth.  Wilson  v.  Wilson,  115  Mo. 
App.  641,  92  S.  W.  145.  Instruction  adding 
to  language  of  contract  to  repair  well  held 
improper.  Pilot  Point  Waterworks  v.  Fish- 
er I  Tex.  Civ.  App.]  93  S.  V^'.  529.  Though, 
in  decreeing  specific  performance,  court 
should,  if  necessary,  determine  by  construc- 
tion the  legal  effect  of  the  agreement  to  be 
enforced,  and  enforce  it  according  to  its 
true  meaning  and  intent,  it  cannot  add  to 
the  contract  a  promise  not  made  by  the 
party.  Lone  Star  Salt  Co.  v.  Texas  Short 
Line  R.  Co.  [Tex.]  14  Tex,  Ct.  Rep.  630.  90 
S.  Vt',  863.  Though  inducements  leading  up 
to  the  contract  may  be  considered  in  de- 
termining    the     meaning     of     the     language 
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to  be  derived  from  the  entire  instruments^  controls,  and  technical  rules  of  construc- 
tion must  yield  to  it."^     Cai'eless  recitals  and  inapt  expressions  inconsistent  with  the 


used,  what  they  agreed  to  do  in  order  to 
bring  about  the  desired  results  must  bt 
determined  from  the  language  actually  used, 
and  court  cannot  extend  or  restrict  theii 
promises  to  make  them  contribute  to  the  at- 
tainment of  such  results  more  fully  than  as 
expressed  they  might  do.  Id.  Duty  of  court 
to  construe  contracts  as  they  are  made  by 
parties,  and  to  give  full  force  and  effect  to 
language  used,  when  it  is  clear,  plain,  sim- 
ple, and  unambiguous.  Griffin  v.  Fairmont 
Coal  Co.  [W.  Va.]  53  S.  E.  24.  Construction 
is  to  be  determined,  not  by  what  either  one 
of  the  parties  may  have  understood,  but  by 
what  they  both  agreed.  Orion  Knitting  Mills 
V.  United  States  F.  &  G.  Co.,  137  N.  C.  565, 
50  S.  E.  304.  Where  the  language  is  un- 
ambiguous, the  court  must  construe  accord- 
ing to  the  words  used,  though  they  express 
a  different  meaning  than  was  intended.  Im. 
material  that  a  subsequently  arising  contin- 
gency is  not  covered  thereby.  Ballard  v. 
Shea,  121  111.  App.  135.  Intention  is  to  be 
ascertained  from  the  writing  alone  if  pos- 
sible, and  not  from  the  subsequent  acts  of 
the  parties.  A  contract  for  street  improve- 
ment being  clearly  joint  and  several,  it 
could  not  be  made  joint  by  subsequent  no- 
tices of  the  contractor  to  the  individuals  of 
the  amount  due  according  to  frontage. 
Moreing  v.   Weber   [Cal.  App.]    84  P.  220. 

20.  Barker  &  S.  L.  Co.  v.  Edward  Hines 
L.  Co.,  137  F.  300;  United  States  Fidelity 
&  G.  Co.  v.  Woodson  County  Com'rs  [C.  C.  A.] 
145  F.  144;  Arthur  Jordan  Co.  v.  Caylor  [Ind. 
App.]  76  N.  E.  419;  Security  Trust  Co.  v.  Joest- 
in-g  [Minn.]  104  N.  W.  830;  Sager  v.  Gonner- 
mann,  100  N.  Y.  S.  406;  True  v.  Rocky  Ford 
Canal,  Reservoir  &  Land  Co.  [Colo.]  85  P. 
842;  Virg-inla-Carolina  Chemical  Co.  v.  Mc- 
Nair,  139  N.  C.  326,  51  S.  E.  949;  Griffin  v. 
Fairmont  Coal  Co.  [W.  Va.]  53  S.  E.  24;  At- 
lanta, etc.,  R.  Co.  V.  McKinney,  124  Ga.  929, 
53  S,  E.  701;  Licking  Rolling  Mill  Co.  v.  Sny- 
der &  Co.  [Ky.]  89  S.  W.  249;  Interurban 
Const.  Co.  V.  Hayes,  191  Mo.  248,  89  S.  W. 
927;  Bradford  &  Carson  v.  Montgomery  Fur- 
niture Co.,  115  Tenn.  -eiO,  92  S.  W.  1104;  San 
Jacinto  Oil  Co.  v.  Ft.  Worth  Light  &  Power 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  82,  93 
S.  W.  173.  Construction  should  be  accord- 
ed which  is  most  in  consonance  with  the 
paramount  purpose  of  parties  at  the  time  of 
executing  the  same  (Adams  v.  Washington 
Brick,  Lime  &  Mfg.  Co.,  38  Wash.  243,  80  P. 
446),  and  if  susceptible  of  two  or  more  con- 
structions, it  should  be  given  that  which 
would  best  adapt  the  agreement  to  facilitate 
the  accomplishment  of  the  ends  evidently 
sought  to  be  attained.  Contract  held  not 
a  lease  with  the  right  to  use  claj^  for  the 
manufacture  of  brick  as  a  mere  incident  but 
that  such  right  was  the  subject-matter,  and 
hence  the  exhaustion  of  the  clay  relieved  the 
defendant  from  payment  of  minimum  roy- 
alty  (Id.). 

Buildias  contracts,  contracts  for  repair- 
ing struetiBre-s,  etc.  (See,  also.  Building  and 
Construction  Contracts,  7  C.  L.  480):  A  con- 
tract to  "furnish  and  erect  all  structural  iron, 
cast  and  ornamental  iron,  including  field 
riveting,"  etc.,  for  a  warehouse,  held  to  re- 
quire   the    contractor    to    do    the    iron    work 


only  and  not  the  stone  work  upon  which  It 
vvas  to  rest.  Hayes  v.  Wagner,  220  111.  256, 
77  N.  E.  211.  Where  by  the  terms  of  a  build- 
ng  contract  plaintiff  was  required  to  main- 
Lain  insurance  against  accidents  in  connec- 
tion with  the  work  "embraced  In  the  con- 
tiact,"  and  tlie  contract  called  for  "extra 
work"  as  well  as  general  work,  plaintiff  was 
bound  to  maintain  the  insurance  as  to  "ex- 
tra work."  Seretto  v.  Rockland,  etc.,  R.  Co. 
[Me.]  63  A.  651.  T\^here  a  party  represents 
that  his  shop  is  properly  equipped  to  repair 
engines,  and  agrees  to  keep  the  cost  down 
as  low  as  possible  and  charge  only  a  fair 
margin  of  profit,  he  cannot  recover  for  extra 
labor  required  because  of  poor  equipment. 
Jonesboro,  etc.,  R.  Co.  v.  United  Iron  Works 
Go.  [Mo.  App.]  94  S.  W.  726.  Agreement  to 
"renovate"  the  entire  brick  work  of  a 
building-,  "guarantying  to  have  a  job  like 
new,"  bound  plaintiff  to  remove  magnesium 
stains,  though  they  were  ineradicable  and 
aLso  found  in  new  brick  work.  Finney  v. 
Bennett,   97   N.   Y.   S.   291. 

Contracts  for  boring  Tvelln,  etc.  (See,  also, 
Building-  and  Construction  Contracts,  7  C. 
L.  480):  Where  a  written  contract  between 
plaintiff  and  defendant  recites  that  it  was 
entered  into  for  the  purpose  of  boring-  one 
well  by  plaintiff  and  that  plaintiff  should 
receive  a  certain  price  per  foot  "for  each 
and  every  well  when  completed,"  and  that 
plaintiff  would  test  the  well,  etc.,  it  was  not 
an  undertaking:  to  sink  more  than  one  well. 
Hahl  v.  Deutsch  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  901,  94  S.  W.  443.  Evidence  held  suf- 
ficient to  show  that  an  oil  well  was  sunk 
under  a  verbal  and  not  under  a  certain  writ- 
ten contract.     Id. 

Relating:  to  estates  of  decedents  (See,  also. 
Estates  of  Decedents,  5  C.  L.  1183):  Agree- 
ment by  one  party  that  the  other  shall  not 
be  liable  for  the  cost  of  the  appointment 
of  an  administrator  will  not  sustain  a  claim 
against  the  estate  of  the  former  by  attor- 
neys employed  by  the  latter  in  resisting  the 
annulment  of  the  previous  appointment  of  an 
administrator.  Elrod  v.  Elrod  [Ala.]  41  So. 
290.  Under  contract  between  decedent  and 
his  heirs,  held  that  the  latter  should  not 
be  charged,  in  the  distribution  of  his  estate, 
with  the  principal  of  sums  given  to  them 
by  decedent  during  his  lifetime,  but  should 
be  charged  with  interest  thereon  unpaid  at 
the  time  of  his  death.  Fiscus  v.  Wilson 
[Neb.]   104   N.  W.   856. 

Ijcases  (See,  also.  Landlord  and  Tenant, 
6  C.  L.  345):  Lease  of  rails  and  track  ma- 
terials wherein  lessee  agreed  to  »jay  taxes, 
etc.,  and  to  reimburse  lessor  for  any  expense 
incurred  in  executing  and  recording-  lease, 
"or  the  retaking-  or  recovering  possession  of 
said  property"  at  the  expiration  of  the 
lease  or  upon  any  default  in  payment 
of  rent,  held  not  to  require  lessee 
to  pay  attorney's  fees  paid  by  lessor 
on  his  intervention  in  a  suit  brought  by  a 
mortgagee  to  foreclose  a  mortgage  on  the 
property  of  the  lessee.  White  River,  etc.,  R. 
Co.  V.  Star  Ranch  &  Land  Co.  [Ark.]  91  S. 
W.  14.  Nor  did  it  contemplate  repayment  of 
attorney's  fees  incurred  by  lessor  in  suit  by 
him  against  the  lessee  to  recover  possession 
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intention  of  the  parties  \^dll  be  disregarded."     The  form  of  the  inBtmment  should 
be  considered,  but  when  form  and  substance  conflict,  the  latter  controls.-*     So  too 


of  the  property  on  the  termination  of  the 
lease,  or  upon  default  in  the  payment  of  rent. 
Id.  Where  a  contract  between  a  lessor  and 
his  lessees  authorized  latter  to  sell  their 
stock  and  transfer  to  the  vendee  the  obliga- 
tions of  the  contraxit,  the  lessees  were  en- 
titled to  sell  to  whom  they  pleased,  regard- 
less of  the  wishes  of  the  lessor  provided  they 
acted  in  good  faith.  Harris  v.  Sheffel  [Mo. 
App.]  94  S.  W.  738.  A  contract  providing 
that,  if  defendant  secured  certain  lease, 
plaintiff  should  "share  equally  with  him  in 
the  profits  and  losses  that  may  accrue  from 
the  mutual  use  that  they  make  of  the  prem- 
ises," and  providing  for  the  undertaking  of 
a  hotel  business  therein,  does  not  give  plain- 
tiff an  interest  in  the  lease  itself.  Stein  v. 
Phillips   [Or.]    84  P.   793. 

Bliaing  contracts,  oil  leases,  etc.  (See,  al- 
so. Mines  and  Minerals,  6  C.  L.  644):  A  con- 
tract of  sale  of  mines  provided  tliat  the  pro- 
ceeds of  the  mine  should  be  applied  to  tlie 
purchase  price,  allowing  the  purchaser  $12 
per  ton  for  ore  milled  and  concentrated  or 
leached  on  the  ground,  and  a  further  allow- 
ance to  the  extent  of  shipping  and  smelt- 
ing charges  where  the  ore  was  sent  to  a 
smelter,  held  not  to  allow  purchaser  $12  per 
ton  on  ore  sent  to  smelter.  Powers  v. 
World's  Fair  Min.  Co.  [Ariz.]  86  P.  15.  Con- 
tract to  furnish  oil,  providing  that  it  should 
be  voidable  in  case  of  "failure  of  oil  wells," 
held  to  refer  to  failure  of  wells  owned  and 
operated  by  defendant  when  contract  was 
made,  and  not  to  require  it  to  bore  addi- 
tional wells  or  to  purchase  oil  in  the  mar- 
ket for  plaintiff.  San  Jacinto  Oil  Co.  v.  Ft. 
Worth  Light  &  Power  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  82,  93  S.  W.  173.  Quoted 
words  held  to  mean  failure  of  wells  to  flow 
by  natural  force,  and  defendant  was  not 
required  to  use  pumping  machinery.  Id. 
Substantial  failure  held  to  authorize  termin- 
ation of  contract.  Id.  Contract  held  not  to 
obligate  defendant  after  the  "Beaumont" 
wells  in  general  ceased  to  flow.  North  Texas 
Const.  Co.  v.  San  Jacinto  Oil  Co.  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  45,   95   S.  W.  706. 

Pledges  (See,  also,  Pledges,  6  C.  L.  1065): 
A  contract  pledging  certain  notes  as  secur- 
ity for  "demands  against  the  undersigned," 
there  being  two  signers,  held  not  to  pledge 
them  for  demands  against  one  of  them. 
First  Nat.  Bank  v.  Southworth,  117  111.  App. 
143. 

Contracts  relating:  to  pitblic  tfopIcs  (See, 
also.  Public  Contracts,  6  C.  L.  1109;  Public 
Works  and  Improvements,  6  C.  I*  1143): 
Wliere  certain  parties  agreed  that  "tliey 
would  together  enter  into  contracts  for  muni- 
cipal and  government  work,"  etc.,  the  prof- 
Its  to  be  divided,  the  fact  that  one  of  the 
parties  took  such  contracts  in  his  own 
name  did  not  deprive  the  other  of  his  share 
of  the  profits.  Stitzer  v.  Fonder  [Pa.]  63  A. 
421.  An  agreement  to  enter  into  contracts 
for  "municipal  and  government  work,"  etc., 
was  not  limited  to  contracts  for  sewers  and 
drains,  but  included  contracts  for  general 
municipal    and    government    work.     Id. 

Contracts  relating  to  rnllroads  (See,  also, 
Railroads,   6  C.  L.   1194):  Contract  in  deed  of 


right    of    way,    requiring    railroad    company 
to    reconstruct   fences,    held    to    contemplate 
that   they   would    be    broken   down   so   as   to 
preclude     recovery     of     damages     resulting 
therefrom.     White  River  R.  Co.  v.  Hamilton 
[Ark.]    88  S.   W.   978.     In  an  action  for  dam- 
ages    to     crops     by     stock     resulting     from 
breach     of     a     contract     in     deed     granting 
right   of  way,    providing   that   railroad   com- 
pany was  to  "reconstruct  fences  when  same 
are  on   right  of  way,"   an  instruction  that  if 
jury   should    find    from   the    evidence    that   in 
accepting    the    deed    the    company   agreed    to 
fence   its   right   of  way,   and   in   consequence 
of   its   failure,   crop  was   exposed  to   inroads 
of  cattle,  etc.,  the  company  was  liable,  held 
erroneous,   since   deed,   which   alone   evidenc- 
ed contract,  did  not  require  fencing  of  right 
of  way.     Id.     A  concession  by  the  republic  of 
Mexico  to  construct  a  railroad   "for  his  ac- 
count or  that  of  the  company  or   companies 
which    he    is    at    present    organizing,"     and 
providing    that    the    "contract    may    not    be 
transferred  without  previous  consent"  of  the 
government,    prohibits    the    transfer    of    the 
contract  as  a  whole,  but  does  not  prevent  an 
assignment    of    interests    in    the    organizing 
of    the    company.     McGue   v.    Rommel    [Cal.] 
83  P.  1000.     Contract  between  contractor  for 
construction    of    railroad    and    subcontractor 
held    to    permit    pledging    of    railroad    bonds 
only  for  purpose  of  securing  funds  for  labor 
and    material    for    the    construction    of    the 
road,    and    the    application    of    the    funds    so 
received  to  payment  for  such  labor  and  ma- 
terial.    Tnterurban    Const.   Co.    v.   Hayes,    191 
Mo.    248,    89    S.    W.    927.     Contract    whereby 
plaintiff  agreed  to  construct  railroad  to  town 
where   defendant's   salt   works   were   located, 
and    defendant    agreed    to    furnish    plaintiff 
for    transportation    "66    per    cent    of    all    the 
tonnage    moved    by   rail    incident   to    the    op- 
eration   of   its   said    works,"   held    not    to    re- 
quire defendant  to  deliver  the  specified  ton- 
nage   as   it   accrued.     Lone   Star   Salt   Co.    v. 
Texas   Short   Line   R.   Co.    [Tex.]    14   Tex.   Ct. 
Rep.    630,    90    S.   W.   863.     Contract   to  deliver 
specified    quantity    of    coal    on    cars    at    mine 
held  to  require  defendant,  in  case  of  a  short- 
age   of    cars,    to    deliver    each    customer    its 
proportionate     share     of    coal     without     dis- 
crimination.    Luhrig    Coal    Co.    v.    Jones    & 
Adams    Co.    [C.    C.   A.]    141    F.    617.     Contract 
between   two   railroads  for  joint  use   of  ter- 
minal   facilities    held    to    require    apportion- 
ment of  expense  of  maintenance  on  the  basis 
of  the  use  by  one  party  of  any  part  of  the 
property,    whether    owned    by    it    or   not,    all 
parts    of   the    property,   whensoever   acquired 
and  by  whomsoever  owned,  being  regarded  as 
one   whole.     Columbus,    etc.,   R.   Co.   v.  Penn- 
sylvania   Co.     [C.    C.    A.]     143    F.    757.     Con- 
tracts   between    railroad    companies    in    re- 
gard to  joint  use  of  terminal  facilities  held 
to  require  cost  of  maintenance  to  be  appor- 
tioned  upon   the   basis  of   "wlieelage"   rather 
than    "mileage,"    that   being   the  construction 
put    upon    it    by    the    parties.     Id.     Provision 
in  railroad  construction  contract  held  to  give 
company  right  to  pay  claims  of  laborers  and 
deduct    them    from    contract    price,    and    not 
to    obligate   it   to   pay    them.     Norfolk    &   W. 
R.    Co.    v.    Graham    [C.    C.    A.]    145    F.    809. 
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Sales  of  personalty  (See,  also.  Sales,  6  C. 
It.  1320):  Where  in  a  sale  to  a  firm  a  term 
of  credit  was  to  expire  immediately  upon 
the  discontinuance  of  business  by  "the  pur- 
chasers," there  was  such  discontinuance 
where  one  of  the  partners  sold  his  interest, 
though  the  other  and  a  new  one  continued 
the  business.  Warren  v.  Cash,  143  Ala. 
158,  39  So.  124.  Contract  held  a  conditional 
sale  notwithstanding  words  appropriate  to 
an  absolute  sale.  Kennedy  v.  Lee,  147  Cal. 
596,  82  P.  257.  A  contract  to  furnish  an- 
other's "requirements"  in  stove  bolts  means 
to  furnish  such  amount  as  may  be  needed  in 
the  regular  course  of  business  and  not  what 
such  party  may  order.  Russell  v.  Excelsior 
Stove  &  Mfg.  Co.,  120  111.  App.  23.  Where 
a  contract  provides  for  delivery  of  goods 
f.  o.  b.  cars,  and  is  silent  as  to  by  whom  the 
cars  are  to  be  furnished,  the  purchaser  must 
furnish  them.  Consolidated  Coal  Co.  v.  Jones 
&  Adams  Co.,  120  111.  App.  139.  A  contract 
of  sale  providing  that  the  goods  are  "guar- 
anteed to  be  perfect  in  material  and  manu- 
facture, and  should  it  be  otherwise,  it  will 
be  replaced  without  cost,"  does  not  require 
the  purchaser  to  return  them  before  main- 
taining action  on  the  contract.  Jewell  Belt- 
ing Co.  V.  Hamilton  Rubber  Mfg.  Co.,  121  111. 
App.  13.  Words  "same  as  last"  in  contract 
for  sale  of  steel  bars  at  a  sper^ified  price, 
"cash  on  receipt  of  each  invoice,  same  as 
last,"  held  to  be  intended  to  make  terms 
same  as  that  of  uncompleted  contract  in 
existence  when  sale  was  made  and  not  to  a 
previous  contract.  Licking  Rolling  Mill  Co. 
V.  Snyder  &  Co.  [Ky.]  89  S.  W.  249.  Corres- 
pondence, etc.,  held  to  show  an  independ- 
ent contract  by  defendant  to  furnish  paper 
to  enable  plaintiff  to  fill  his  contract  with 
the  government,  and  not  an  agreement 
whereby  plaintiff  was  to  contract  with  the 
government  for  defendant.  Dexter  Sulphite 
Pulp  &  Paper  Co.  v.  McDonald  [Md.]  63  A. 
958.  Contract  for  the  purchase  of  street 
railway  mortgage  bonds,  when  read  in  the 
light  of  the  circumstances  under  which  it 
was  made,  held  not  to  bind  defendant  to 
purchase  certain  stocks  and  bonds  of  allied 
companies  or  to  foreclose  the  mortgage  or 
bid  if  others  foreclosed  it.  Havden  v.  Shaw 
&  Co.  [Mass.]  78  N.  E.  110.  Contract  where- 
by one  of  the  defendants  purchased  the  in- 
terest of  another  of  them  in  a. certain  busi- 
ness held  not  to  constitute  an  assumption  bv 
the  former  of  the  latter's  liability  on  a  con- 
tract with  plaintiff.  Gammel  Book  Co.  v. 
Paine  [Neb.]  106  N.  W.  777.  Contract  en- 
tered into  by  defendant  on  selling  his  stock 
in  plaintiff  corporation  to  plaintiff  held  to 
require  him  to  disclose  to  plaintiff  the 
formula  for  a  material  for  making  of  re- 
sistance wire  invented  by  him  and  to  per- 
mit plaintiff  to  manufacture  the  same,  and 
offering  material  in  a  s.tate  ready  to  be 
drawn  into  wire  was  not  a  compliance. 
Driver-Harris  Wire  Co.  v.  Driver  [N.  J.  Eq.] 
62  A.  461.  Where  plaintiff  contracted  to 
furnish  electrical  power  but  required  defend- 
ant to  have  motors  guaranteed  by  the  manu- 
facturer to  have  a  "power  factor"  and  the 
transformers      to     have      "an      efficiency      as 


high  as  any  obtainable  in  the  mar- 
ket," a  guarantee  that  the  appara- 
tus was  "of  our  highest  standard 
manufacture,  both  mechanically  and  electric- 
ally," was  not  sufficient.  Hudson  River 
Water  Power  Co.  v.  Glens  Balls  Portland 
Cement  Co.,  107  App.  Div.  548,  95  N.  Y.  S.  421. 
Contract  for  delivery  of  bicycles  "by  April 
1st  or  as  soon  as  possible,"  bound  the  ven- 
dor to  deliver  by  April  1st  or  within  a  rea- 
sonable time  thereafter.  Williams  v.  Grid- 
lej',  96  N.  Y.  S.  978.  Contract  of  sale  con- 
r.traed  not  to  guaranty  plaintiff  any  par- 
ticular rate  per  cent  of  profit  on  the  goods 
on  resale.  Heywood  Bros.  &  Wakefield  Co. 
V.  Doernbecher  Mfg.  Co.  [Or.]  86  P.  357. 
Strike  provision  in  contract  for  sale  of  coal 
held  to  relieve  defendant  from  performance 
only  if  there  occurred  a  strike  which  was 
so  far  beyond  its  control  as  to  make  perform- 
ance impossible.  Smokeless  Fuel  Co.  v. 
Seaton  [Va.]  52  S.  E.  829.  'Where  a  contract 
required  one  party  thereto  to  furnish  a  du- 
plex pump  "of  ample  daily  capacity"  to  sup- 
ply a  city  with  water,  the  fact  that  a  pump 
of  500,000  gallons  per  day  was  instituted 
and  used  for  four  years  may  be  considered 
as  a  practical  construction  of  the  contract. 
Hubbard  City  v.  Bounds  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  304,  95  S.  W.  69.  Plaintiff 
contracted  to  furnish  government  with  turn- 
ing lathes  "to  swing  22  inches  in  diameter" 
at  a  specified  price.  Being  apparently  in 
doubt  as  to  the  size  meant  he  wrote  gov- 
ernment naval  constructor,  who  replied,  stat- 
ing his  idea  of  the  meaning  of  the  words 
quoted,  and  plaintiff  then  furnished  lathes  in 
compliance  therewith  and  later  signed 
voucher  for  specified  price  without  objection. 
Held  that  he  was  bound  by  construction  put 
on  contract  and  could  not  thereafter  sue  for 
larger  sum  on  ground  that  constructor's  let- 
ter was  modification  of  original  contract. 
Walker   v.   U.   S.,   143   F.    685. 

Sales  of  realty  (See.  also.  Vendors  and 
Purchasers.  6  C.  L.  1781):  A  contract  to 
transfer  seller's  "right,  title,  and  interest"  in 
certain  government  concessions  does  not  call 
for  a  perfect  title  to  some  undivided  portion 
of  the  concessions.  McGue  v.  Rommel  [Cal.] 
83  P.  1000.  Plaintiff  held  liable  under  the 
terms  of  the  contract  for  payment  of  cost  of 
securing  patent  to  the  land  sold.  Hunt  v. 
Capital  State  Bank  [Idaho]  86  P.  786  [Ad- 
vance sheets  only].  Where  by  contract  one 
party  was  to  deliver  a  deed  in  escrow  to 
be  delivered  to  the  other  contractee  if  pur- 
chase price  was  paid  on  a  certain  day,  the 
grantor  also  agreeing  to  secure  a  patent  for 
the  land,  held  that  a  payment  of  the  money 
on  the  day  named,  coupled  with  an  order 
that  it  should  not  be  delivered  until  gran- 
tor produced  a.  receiver's  final  receipt,  was 
an  absolute  one  complving  with  the  terms. 
Id.  Evidence  held  to  show  that  mother  ap- 
plied money  received  from  sale  of  her  home- 
stead on  purchase  price  of  farm  which  was 
conveyed  to  her  sons  under  wrritten  agree- 
ment that  she  was  to  have  a  home  there 
as  long  as  she  lived,  and  that,  on  her  volun- 
tarily    leaving    and    remaining    away     from 
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the  place,  she  was  not  entitled  to  recover 
for  the  use  of  her  homestead  interest  or  to 
be  adjudged  the  possession  of  it,  but  was 
entitled  to  a  judgment  g-iving:  her  a  right 
to  live  there  and  to  return  there  when 
she  wished  for  as  long  as  she  pleased.  Dea- 
con V.  Kulmer  [Ky.]  89  S.  T\'.  146.  Con- 
tract between  plaintiff  and  defendant  for 
purchase  of  plaintiffs  land  at  a  judicial 
sale  held  to  give  defendant  a  right  to  bid 
for  it  on  his  own  account,  where  plaintiff 
did  not  bid  as  he  was  required  to  do  and 
third  persons  did  bid.  Gloeckner  v.  Kitt- 
laus,  192  Mo.  477,  91  S.  W.  126.  Contract  be- 
tween plaintiff  and  defendant  in  regard  to 
purchase  of  plaintiff's  land  at  a  judicial 
sale  lield  to  contemplate  that  defendant 
should  be  repaid  a  certain  sum  advanced 
by  him  and  should  also  receive  a  convey- 
ance of  a  specified  interest  in  the  land.  Id. 
Where  contract  for  sale  of  land  provided 
for  assumption  of  incumbrance  by  vendee, 
who  was  to  pay  interest  from  consummation 
of  sale,  agent's  commission  for  securing 
loan  for  which  incumbrance  was  given,  se- 
cured by  a  separate  incumbrance  on  the  land, 
was  not  interest  which  vendee  was  required 
to  pay,  tliough  computed  on  basis  of  an- 
nual charge  of  two  per  cent  on  tlie  amount 
of  the  loan.  Wilson  v.  Wilson,  115  Mo.  App. 
641,  92  S.  W.  145.  Where,  pending  a  parti- 
tion suit,  and  by  a  contract  contemplating 
a  partition,  defendants  agreed  to  convey 
their  interest  in  the  property  to  plaintiffs 
for  a  net  sum,  defendants  were  not  liable 
for  the  costs  of  the  partition  or  for  the  in- 
heritance or  other  taxes  and  trustee's  fees 
accrued  up  to  the  date  of  the  partition, 
but  were  liable  for  trustee's  fees  and  fees 
of  his  attorney  accruing  after  defendants 
repudiated  the  contract.  Evans  v.  Evans 
[Mo.]  93  S.  W.  969.  A  promise  by  a  ven- 
dor that  if  the  farm  was  not  all  right  he 
would  make  it  so  does  not  render  him  lia- 
ble for  injuries  committed  by  stray  ani- 
mals on  the  day  following  the  completion 
of  the  sale.  Riley  v.  Stevenson  [Mo.  App.] 
94  S.  W.  781.  Where  a  grantee  in  a  deed 
given  to  secure  a  note  agreed  to  deed  any 
lot  or  lots  "during  the  life  of  the  agree- 
ment" to  any  purchaser  that  the  grantor 
might  find  upon  payment  of  S50  per  lot,  held 
that  after  note  became  due  grantee  was 
not  bound  to  deed  except  upon  payment  in 
full.  Bartels  v.  Davis  [Mont.]  85  P.  1027. 
Where  an  assignment  of  a  contract  to  buy 
realty  was  made  subject  to  the  assignee 
assuming  the  expense  of  searching  the  title, 
the  assignee  engaged  to  pay  this  it^m  to 
the  title  company  and  not  to  the  assignor. 
Gordon  v.  Stern,  98  N.  T.  S.  229.  Where  a 
contract  provided  that  plaintiff  was  to  re- 
ceive one-half  of  what  defendant  received 
for  a  lot  over  $250,  and  defendant  there- 
after built  a  house  on  the  lot  and  then 
sold  the  premises,  it  was  incumbent  upon 
plaintiff  to  show  that  defendant  received 
more  than  $250  for  the  lot  in  addition  to 
the  cost  of  the  house.  Seymour  v.  Thomp- 
son, 99  N.  Y.  S.  916.  Deed  held  not  demand- 
able,  under  contract  for  sale  of  land,  until 
purchase  price  had  been  fully  paid.  An- 
nis  V.  Burnham  [N.  D.]  108  N.  'W.  549.  In 
an  action  to  recover  on  a  contract  by  which 
plaintiff  was  to  use  his  influence  to  in- 
duce a  person  negotiating  with  defendant 
for   the    purchase    of    realty   to   complete   the 


purchase,  it  was  not  necessary  that  plain- 
tiff should  have  been  the  actual  cause  of 
the  sale.  An  honest,  conscious  effort  on  his 
part  was  sufficient.  Fitzsimmons  v.  Hand. 
27  Pa.  Super.  Ct.  598.  Contract  construed 
as  an  agreement  to  transfer  certain  tide 
lands  on  acquiring  title  thereto  from  the 
government  and  not  an  absolute  deed. 
Ames  V.  Kinnear  [Wash.]  84  P.  629.  In  an 
action  for  partition,  defendants  may  show 
failure    of    consideration.     Id. 

Contracts  for  services  (See,  also,  Attor- 
neys and  Counselors,  7  C.  L.  319;  Master  and 
Servant.  6  C.  L.  521,  and  other  like  titles): 
An  architect,  after  stating  several  condi- 
tions upon  which  he  would  accept  employ- 
ment, wrote:  "You  are  doubtless  posted  on 
regular  fees  for  architectural  services.  Full 
services  5  per  cent.  Drawings  and  specifi- 
cations 3  per  cent."  Held  that  the  allusion 
to  fees  was  not  one  of  the  conditions  of  the 
contract.  Fitzhugh  v.  Mason  [Cal.  App.]  S3 
P.  282.  Contract  ty  defendant's  intestate 
that,  in  consideration  of  services  to  be  per- 
formed in  caring  for  his  mother,  petitioner 
should  "share  a  child's  interest  in  whatever 
was  accumulated  by  the  three"  during  life- 
time of  mother  and  son,  held  not  br<i^ached 
by  reason  of  son's  death  without  doing  more 
than  expressing  desire  during  his  last  ill- 
ness that  plaintiff  should  share  as  an  heir 
in  his  estate,  in  absence  of  undertaking  on 
his  part  to  take  appropriate  steps  to  legally 
adopt  her,  or  to  make  provision  for  her  by 
will  or  otherwise.  Bunting  v.  Dobson  [Ga.] 
54  S.  E.  102.  Agreement  held  to  require 
defendant  to  pay  plaintiff  balance  due  on  pur- 
chase price  of  land  when  defendant  collected 
it  as  commissions  due  on  insurance  business, 
which  had  been  written  but  not  then  paid,  and 
not  from  commissions  on  business  secured 
by  plaintiff  for  defendant.  Nelson  v.  Craw- 
ford [Ky.]  93  S.  "W.  644.  Contract  whereby 
attorneys  were  to  receive  half  interest  in 
certain  lands  in  consideration  for  their  ser- 
vices, held  to  include  unoccupied  tract  with- 
in the  description.  Lipscomb  v.  Adams,  193 
Mo.  5.S0,  91  S.  W.  1046.  Where  plaintiff  un- 
dertook to  continue  a  third  person  in  ser- 
vice "so  long  as  *  *  •  the  contract  re- 
mains in  force,"  this  did  not  have  reference 
to  a  possible  breach,  but  meant  so  long  as 
the  contract  should  continue  in  force  if 
performed  according  to  its  terms.  Magnolia 
Metal  Co.  v.  Gale,  189  Mass.  124,  75  N.  E. 
219.  Contract  between  school  board  and 
architect  held  only  to  cover  plans  for  build- 
ings, the  erection  or  repair  of  which  he 
should  supervise,  so  that  he  was  entitled  to 
extra  compensation  for  preparing  plans  for 
building  which  w^as  not  to  be  erected  until 
after  period  covered  by  contract.  School 
Dist.  V.  Davis  [Neb.]  107  X.  W.  842.  That 
a  contract  by  which  defendant  agreed  to  sell 
stock  by  a  certain  date  was  to  be  "null  and 
void"  on  that  date  did  not  destroy  defend- 
ant's liability  for  failure  to  perform.  Gause 
V.  Commonwealth  Trust  Co.,  97  N.  T.  3. 
1091.  Contract,  by  which  plaintiff  was  to 
inspect  the  electric  installation  in  defend- 
ant's place  of  business,  held  to  require  proof 
only  of  the  inspection  and  the  presentation 
of  the  certificate  to  entitle  plaintiff  to  de- 
mand payment.  Electrical  Equipment  &  In- 
specting Co.  V.  Scheelenberg,  98  N.  Y.  S.  225. 
Contract  entrusting  land  to  a  son  for  sale 
construed  to   call   for  an   accounting  as  soon 
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as  any  proceeds  were  received  or  at  least 
as  soon  as  any  disposition  of  the  land  was 
undertaken.  Rohrer  v.  Rohrer,  40  Wash. 
259,   82   P.   2S9. 

Timber  contracts  (See,  also.  Forestry  and 
Timber,  5  C.  L.  1489);  Supplemental  con- 
tract making  contract  for  sawing  logs  ap- 
plicable to  timber  subsequently  purchased, 
held  not  to  entitle  defendant  to  himself  saw 
timber  of  second  purchase  while  specified 
amount  was  being  delivered  to  plfiintiff  un- 
der original  contract,  on  theory  that  it  was 
"excess"  within  meaning  of  original  con- 
tract. Barker  &  S.  L.  Co.  v,  Edward  Hines 
L.  Co.,  137  F.  300.  Provision  in  contract  to 
saw  and  deliver  logs  to  plaintiff  at  a  cer- 
tain price,  that  plaintiff  would  meet  defend- 
ant's pay  roll  twice  a  month  while  the  work 
was  being  done,  such  pay  roll  not  to  ex- 
ceed tlie  sum  of  $4  per  tliousand  feet,  held 
not  to  mean  that  each  $4  would  be  paid  as 
each  1,000  feet  was  cut,  but  that  all  pay- 
ments on  pay  rolls  should  not  exceed 
$4  on  all  lumbei-  sawed.  Nicola  Bros. 
Co.  v.  Hurst  [Ky.]  88  S,  W.  1081. 
Agreement  to  sell  a  certain  lot  of 
timber  of  specified  sizes  situated  at  a 
certain  place,  the  seller  "agreeing  to  deliver 
not  less  than"  a  specified  number  of  feet,  held 
a  sale  of  all  the  specified  timber  on  the 
tract,  the  statement  as  to  the  number  of  feei 
being  practically  a  guaranty  that  there  would 
be  at  least  that  amount.  Bradford  v.  Huff- 
man [Ky.]  88  S.  W.  1057.  Instruction  held 
rot  objectionable  as  requiring  mill  to  be- 
run  to  its  full  capacity  while  contract  pro- 
vided that  it  should  be  run  steadily.  Vale 
V.  Suiter,  58  W.  Va.  353,  52  S.  E.  313.  Pro- 
vision that  the  measurement  of  timber 
Bhould  be  made  "on  the  full  length  of  the 
log"  referred  merely  to  the  manner  of  meas- 
urement and  did  not  require  a  contractor  to 
deliver  the  trees  at  full  length  or  to  cut  thern 
at  the  "deadening  cirolf'."  Des  Allemands 
Lumber  Co.  v.  Morgan  City  Timber  Co.  fLa.J 
41  So.  332.  A  provision  in  a  lumbering  con- 
tract that  defendant  would  cut,  etc.,  the  tim- 
ber on  certain  lakes  "and  such  bayou  or 
b.ayous  tributary  thereto  as  may  be  desig- 
nated by  the  party  of  the  second  part,"  held 
to  relate  exclusively  to  the  identification  of 
the  tracts  on  which  defendant  was  to  oper- 
ate and  not  to  give  plaintiff  the  right  to 
instruct  as  to  what  part  of  the  land  defend- 
ant was  to  operate  on  first.     Id. 

AVater  rights  (See,  also,  Waters  and  Wa- 
ter Supply,  6  C.  L.  1840):  Where  plaintiff 
conveyed  a  right  of  way  to  a  canal  com- 
pany in  consideration  of  the  right  to  use 
water  in  an  amount  equal  to  20  shares,  held 
that  the  amount  of  water  to  which  he  was 
entitled  was  the  amount  allowable  on  20 
shares  at  the  time  of  executing"  the  con- 
tract, and  he  was  not  entitled  to  share  in 
water  from  priorities  subsequently  pur- 
chased. True  V.  Rocky  Ford  Canal  Reser- 
voir &  Land  Co.  [Colo.]  85  P.  842.  Pond 
rentals  held  part  of  the  expenses  of  liarvest- 
ing  ice,  which  defendant  was  required  by 
his  contract  to  pay.  Chariton  Ice  Co.  v. 
Spring  Lake  Ice  Co.  [Iowa]  105  N,  W.  1014. 
Contract  lield  to  give  defendant  the  right  to 
discharge  water  into  plaintiff's  pond  with- 
out returning  it  into  a  stream  from  which 
It  was  taken  so  that  plaintiff  could  use  it, 
notwithstanding  a  clause  that  "neither 
party    waives    any    rights    as   riparian    own- 


ers." New  England  Cotton  Tarn  Co.  v.  Lau- 
rel Lake  Mills,  190  Mass.  48,  76  N.  B.  281. 
Where  in  consideration  of  furnishing  water 
for  a  field  plaintiff  was  to  have  one-fifth  of 
tlie  rice  raised  thereon  sewed  in  new  sacks 
and  to  become  his  absolute  property  as  soon 
as  it  left  the  threshing  machine,  plaintiff 
had  no  title  to  the  rice  until  it  "was  thr'?shed 
and  sacked  and  plaintiff's  portion  set  apart. 
Gravity  Canal  Co.  v.  Sisk  [Tex.  Civ.  App.] 
15  Tex,  Ct.  Rep.  984,  95  S.  W.  724. 

MNcellnneous  contracts;  Under  two  In- 
struments the  assignee  held  to  have  auth- 
ority to  fill  jn  blanks  so  as  to  assign  salary 
due  February  1st,  1902,  but  not  salary  be- 
coming due  thereafter.  Wabash  R.  Co.  v. 
Papin,  119  111.  App.  99.  Pending  an  ap- 
peal by  toll  road  company  from  judgment 
ousting  it  from  its  franchises,  it  issued  re- 
ceipts to  persons  paying  toll  agreeing  to  re- 
turn same  "In  the  event  of  sucli  judgment 
being  affirmed."'  Held  that  judgment  re- 
ferred to  was  the  one  vi^hlch  should  finally 
be  affirmed  and  terminate  the  litigation,  and 
fact  that  judgment  appealed  from  was  re- 
versed did  not  preclude  a  recovery  where 
final  judgment  of  ouster  "was  subsequently 
affirmed.  Van  Duyn  v.  Detroit  &  S.  Plank* 
Road  Co.  [Mich.]  12  Det.  Leg.  N.  522,  104 
.V.  W.  612.  In  a  contract  for  th»  storage 
of  apples,  at  a  fixed  charge  per  barrel  till 
a  certain  time,  an  agreement  to  keep  them 
insured  while  in  storage  does  not  show  an 
inderstanding  that  the  wareliouseman 
miglit  earn  the  agreed  charge  by  paying 
the  insurance  to  the  owners  on  destruction 
of  the  apples  by  fire.  Clough  v.  Stillwell 
Meat  Co.,  112  Mo.  App.  177,  86  S.  W.  580.  A 
provision  for  the  arbitration  of  all  disputes 
between  the  parties  to  a  contract  does  not 
require  tlie  arbitration  of  the  right  to  re- 
cover an  amount  provided  by  the  contract  to 
be  paid  in  case  of  a  breach.  Grant  v.  Pratt, 
97  N.  T.  S.  29.  Agreement  for  establishment 
of  a  creamery  held  to  mean  that  the  liabil- 
ity of  subscribers  thereto  was  conditioned 
on  the  procuring  of  signers  owning  a  cer- 
tain number  of  cows  or  financially  respon- 
sible to  actually  represent  sucli  number. 
.Sager  v.  Gonnermann,  100  N.  Y.  R.  406. 
Contract  for  collection  o*  back  taxos  held 
one  with  the  city  attorney  holding  office 
when  it  was  made  and  r.ot  one  with  asso- 
ciates whom  be  was  authorized  to  employ, 
and  hercG  it  terminated  at  expiration  of 
ills  term  of  office.  City  of  Wilmington  v. 
Bryan  [N.  C]  54  S.  E.  543.  Agreement  with 
a  brotlier  to  stand  "n»y  share  of  the  expense" 
of  maintaining  a  father  held  to  mean  one- 
half  of  tlie  expense.  Compton's  Estate,  30 
Pa.  Super.  Ct.  605.  Contract  between  two 
companies  whereby  each  bound  Itself  to  pay 
the  debt  of  any  of  its  employes  who  had  left 
the  service  of  the  other  Indebted  to  it,  held 
to  apply  only  to  employes  at  the  time  of  ex- 
ecuting th3  contract.  Clii<"ago  Portrait  Co. 
V.  Chicago  Crayon  Co.,  118  111.  App.  98. 
Agreement  "to  quit  the  business  and  not  to 
start  another  bank,"  etc.,  held  a  promise  to 
quit  the  banking  business  at  the  time  men- 
tioned and  not  thereafter  engage  In  such 
business  in  the  town  while  plaintiff  owned 
the  bank  sold  him.  Merica  v.  Burgett  [Ind. 
App.]  75  N.  B.  1083.  Contract  to  furnish 
certain  person  with  newspapers  to  sell  aa 
long  as  a  certain  company  published  them 
held   to    have   been    intended    as    simply   the 
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Words  of  doubtful  meaniTig  should  be  construed  most  strongly  against  the  par- 
ty using  theui/^  and  one  will  be  bound  by  tliat  meaning  which  he  knew  the  other 


compan\'s  obligation,  TPhich  ceased  when 
the  company  went  out  of  business  and  sold 
out  to  another,  so  that  It  was  not  binding  on 
the  latter.  Fox  v.  Commercial  Press  Co. 
[Ky.]  88  S.  W.  1063.  Agreement  by  defend- 
ant to  paj'  "$150  per  year  for  each  and  every 
rotary  press  on  which  it  was  using  alu- 
minum in  any  way,"  held,  in  view  of  other 
provisions,  to  Include  only  two  presses  spe- 
cifically mentioned,  so  tliat,  under  the  con- 
tract, defendant  could  terminate  it  on  pay- 
in<"nt  therefor,  notwithstanding  any  liabil- 
ity to  plaintiff  for  the  unautnorized  use  of 
the  inventions  on  other  presses.  United 
States  Aluminum  Co.  v.  Calvert  Lithograph- 
ing Co.,  97  N.  Y.  S.  1042.  Boat  loaned  by 
defendants  to  plaintiff  while  they  were 
building  another  for  him  held  not  intended 
as  security  for  performance  of  contract  by 
them,  so  that  its  sale  did  not  justify  him  in 
refusing  to  pay  Instalment  of  purchase 
price.  Michigan  Vacht  &  Power  Co.  v. 
Busch  [C.  C.  A.]  143  F.  929.  Certain  citi- 
zens advanced  money  to  defendant  in  con- 
sideration of  his  equipping  and  operating 
manufacturing  plant,  .and  he  gave  to  one  of 
them  a  note  for  the  amount,  accompanied  by 
a  contract  providing  that  certain  part  of 
sum  expended  by  him  annually  was  to  be 
credited  on  note  until  same  was  paid.  It 
w^as  further  provided  that  "in  the  event  of 
the  permanent  stopping  of  the  operation  of 
said  plant"  or  the  "abandonment"  of  the 
plant  as  a  manufactory  in  the  meantime,  the 
balance  of  the  amount  of  the  note  sliould  be 
repaid.  Held  that  voluntary  stopping  of 
operation  of  plant  for  nearly  two  years 
authorized  recovery  of  such  balance.  Cas- 
tle v.  Logan   [C.  C.  A.]   140  F.  707. 

21.  Uinta  Tunnel,  M.  &  T.  Co.  v.  Ajax 
Gold  Min.  Co.  (C.  C.  A.]  141  F.  563;  United 
States  Fidelity  &  G.  Co.  v.  Woodson  County 
Com'rs  [C.  C.  A.]  145  F.  144;  Reeves  &  Co. 
v.  Chandler,  113  111.  App.  167;  New  England 
Cotton  Yarn  Co.  v.  Laurel  Lake  Mills,  190 
Mass.  48,  76  N.  B.  231;  Security  Trust  Co.  v. 
Joesting  [Minn.]  104  N.  W.  830;  Kennedy  v. 
Lee,  147  Cal.  596,  82  P.  257;  Ehrsam  &  Sons 
Mfg.  Co.  V.  Jackman  [Kan.]  85  P.  559;  Gray 
Lumber  Co.  V.  Gaskin,  122  Ga.  342,  50  S.  E. 
164;  Griffin  v.  Fairmont  Coal  Co.  [W.  Va.] 
53  S.  B.  24;  Atlanta,  etc.,  R.  Co.  v.  McKin- 
ney,  124  Ga.  929,  53  S.  B.  701;  Interurban 
Const.  Co.  v.  Hayes,  191  Mo.  248,  89  S.  W. 
927.  Whole  contract  must  be  brought  into 
view  and  interpreted  with  reference  to  the 
nature  of  the  obligations  between  the  par- 
ties and  the  intention  which  they  have  man- 
ifested in  forming  them.  Luhrig  Coal  Co. 
v.   Jones   &  Adams   Co.    [C.   C.  A.]    141   F.    617. 

22.  Whenever  parties  themselves  define 
the  limits  of  their  rights  and  obligations, 
such  compact  controls,  and  there  is  no  room 
for  the  legal  tlieory  that  might  govern  in 
tlie  ab.sence  of  an  express  agreement.  Con- 
tract held  a  bailment  and  not  a  sale.  First 
Nat.  Bank  v.  Mcintosh  &  P.  Live  Stock  & 
Commission  Co.  [Kan.]  84  P.  535.  Technical 
rules  of  construction  are  not  favored  and 
are  not  to  be  applied  to  defeat  the  intention 
of  the  parties.  Pole  office  is  to  arrive  at 
and  effoctuata  intention.     Security  Trust  Co. 


V.  Joesting  [Minn.]  104  N.  W.  830.  The  use 
of  technical  words  and  phrases  in  a  written 
instrument,  such  as  "devise,"  "release," 
"mine-let,"  and  "royalty,"  will  not  be  al- 
lowed to  defeat  the  manifest  intention  of 
the  parties  as  otherwise  e.Kpressod  in  the 
instrument,  or  to  modify  the  agreement  the 
parties  have  by  the  words  used  actually 
made.  Cleveland  Trust  Co.  v.  Columbus  & 
Hocking  Coal  &  Iron  Co.,  3  Ohio  N.  P.  (N. 
y.)  424.  Is  only  wliere  language  is  ambig- 
uous and  uncertain  and  susceptible  of  mora 
than  one  construction  that  court  may,  under 
the  well  established  rules  of  construction, 
interfere  to  reach  a  proper  construction  and 
make  certain  that  which  is  uncertain.  Grif- 
fin v.  Fairmont  Coal  Co.  [W.  Va.l  53  S.  B, 
24. 

2.1.  Indemnity  bond  held  Intended  to  in- 
demni.'y  plaintiff  against  defalcations  of 
hank  designated  by  board  of  county  com- 
missioners, whetner.bank  was  private  one 
or  corporate  institjticn,  statements  in  bond 
as  to  corporate  character  of  institution  be- 
ing ca.reless  recitals  and  inapt  expressions 
inconsistent  with  the  intention  of  the  par- 
ties. United  States  Fidelity  &  G.  Co.  v. 
Woodson  County  Com'rs  [C.  C.  A.]  145  F. 
144.  Contract  described  plaintiff  as  Farm- 
ers" Co-operative  Shipping  Association  of 
Alma,  Neb.,  while  its  true  name  was  Farm- 
ers' Co-operative  Snipping  Association,  and 
it  was  a  Kansas  corporation.  Held  that,  if 
a.  misnomer,  it  was  imniaterial  where  rec- 
ord and  circumstances  under  v/hich  contract 
was  made  conclusively  showed  that  defend- 
ants knew  the  corporate  body  with  which 
they  contracted  and  did  business.  Kannow 
V.  Farmers'  Co-op.  Shipping  Ass'n  [Neb.]  107 
N.   W.    563. 

24.  Wilson  V.  Wilson,  115  Mo.  App.  641, 
92  S.  W.   145. 

25.  Character  must  be  determined  by  the 
law  from  the  nature  of  the  dealing  between 
the  parties  and  the  language  used.  Wheth- 
er letter  created  an  option  or  an  agency. 
Winders  v.  Hill  [N.  C]  54  S.  E.  440.  Courts 
of  equity  will  not  be  controlled  by  the  name 
given  to  a  transaction  or  document,  but  will 
scrutinize  the  transaction  or  document  and 
the  contract  of  tlie  parties  with  reference 
thereto  to  ascertain  what  it  wa.s  intended  to 
be.  Fact  that  deed  is  referred  to  as  col- 
lateral security  will  not  conclusively  stamp 
transaction  as  a  security  transaction.  Wis- 
ner  v.  Field   [N.  D.]   106  N.  W.  38. 

26.  "Timber  suitable  for  saw-mill  pur- 
poses." Gray  Lumber  Co.  v.  Gaskin,  122  Ga. 
342,  50  S.  E.  164.  Nontechnical  wordS  given 
ordinary  meaning  unless  contrary  intent. 
Grifiin  v.  Fairmont  Coal  Co.  [W.  Va.]  53  S. 
E.  24.  The  ordinary  use  of  its  terms  is  to 
be  applied  but  this  rule  yields  to  a  contrary 
intention.  San  Jacinto  Oil  Co.  v.  Ft.  Worth 
Light  &  Power  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  82,  93  S.  W.  173.  The  word  «Mn«is- 
faotory"  in  a  sale  of  a  threshing  outfit  con- 
strued to  mean  to  the  satisfaction  of  pur- 
chaser without  qualification,  and  his  reasons 
for  rejecting  are  not  open  to  consideration. 
Reeves  Co.  v.  Chandler,  113  111.  App.   167. 

27.  Where  a  gas  and  oil  lease  gave  to  the 
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party  supposed  them  to  bear.^®  By  statute  in  some  states,  in  the  absence  of  proof  to 
the  contrary,  it  is  presumed  that  ambiguities  were  caused  by  the  promisor.^" 

Of  two  repugnant  clauses,  the  first  will  stend  .and  the  last  be  rejected.^^  Writ- 
ten words  prevail  over  printed  ones.^" 

If  possible,  the  contract  sliould  be  given  a  reasonable  construction/'^  and  one 
which  will  give  force  and  effe^^t  to  every  part  of  it.^*     A  construction  upholding  the 


lessee  certain  rights  for  a  term  of  12  years 
"arid  so  long  thereafter  as  petroleum,  etc., 
can  be  procured  in  paying  quantities  or  the 
payments  hereinafter  provided  for  are  made," 
the  word  "or"  sliould  be  read  "and"  so  that 
the  term  was  limited  to  12  years,  unless  the 
granted  product  was  procured.  American 
Window  Glass  Co.  v.  Indiana  Natural  C4as 
&  Oil  Co.   [Ind.  App.]    76   N.  E.   1006. 

28.  Civ.  Code  1895,  §  3675,  par.  4.  Word 
"timber"  in  conveyance  held  not  to  include 
nianufactured  cross-ties.  Johnson  v.  Truitt, 
122  Ga.  327,  50  S.  E.  135.  Lease  most  strong- 
ly construed  against  party  executing  lease 
and  those  claiming  under  him.  Gray  Lumber 
Co.  V.  Gaskin,  122  Ga.  342,  50  S.  E.  164. 
Provisions  inserted  by  one  party  for  his  own 
benefit  will  be  construed  most  strongly 
against  him  (Sinclair  &  Co.  v.  National  Sure- 
ty Co.  [lowaj  107  N.  W.  184),  but  this  rule 
cannot  be  used  to  refine  away  the  terms  ot 
the  contract  or  to  destroy  its  validity  as  an 
enforceable  obligation  (Id.).  In  construing 
conditions  in  a  contiact  inserted  for  the 
benefit  of  the  maker,  in  case  of  ambiguity, 
the  construction  lea&t  favorable  to  such 
party  should  be  adopted.  Richmond  v. 
Brandt,  118  111.  App.  624.  Contract  construed 
to  give  the  maker  the  right  to  terminate 
his  contract  to  supply  milk  upon  notice 
only  in  case  he  disposed  of  his  dairy  or  sold 
to  condensing  factory.  Id.  Deed  must  re- 
ceive construction  most  favorable  to  gran- 
tee. Chapman  v.  Hamblet,  100  Me.  454.  62 
A.  215.  When  attorney  s.ies  to  enforce  spe- 
cific performance  of  contract  made  by  him 
Avith  his  client  and  which  he  himself  wrote. 
If  there  is  a  reasonable  doubt  as  to  the 
meaning  of  the  language,  it  should  be  con- 
strued, as  to  him,  contra  proferentem.  Lips- 
comb v.  Adams,  193  Mo.  530,  91  S.  W.  1040. 
Contract  whereby  toll  road  company  agreed 
to  return  toll  paid  if  judgment  ousting  it  of 
its  franchise  was  affirmed,  having  been  pre- 
pared by  the  company,  and  users  of  the  road 
being  compelled  to  accept  it  or  turn  back, 
every  intendment  should  be  taken  against 
company  in  construing  it.  Van  Duyn  v.  De- 
troit &  S.  Plank  Road  Co.  [Mich.]  12  Det. 
Leg.  N.   522,   104  N.  W.   612. 

29.  San  Jacinto  Oil  Co.  v.  Ft.  Worth  Light 
&  Power  Co.  [Tex.  Civ.  App.]  15  Tex.  Ot. 
Rep.    82.'  93    S.   ^^^.    173. 

30.  In  the  absence  of  proof,  under  Civ. 
Code  §  2219,  the  promisor  is  presumed  to 
have  caused  the  ambiguity,  but  when  it  Is 
shown  that  the  promisee  wrote  the  agree- 
ment and  selected  the  words,  the  burden  is 
upon  him  to  remove  the  uncertainty.  Blan- 
kenship  v.  Decker  [Mont.]  85  P.  1035.  Civ. 
Code  §  2219,  declaring  that  in  the  a'nsence  of 
proof  to  the  contrary  it  is  presumed  that  the 
promisor  caused  any  ambiguity  appearing 
in  a  written  contract,  is  declaratory  of  the 
common  law.  Id.  Under  Civ.  Code  §  2214, 
proAiding    that    if    the    terms    of    a    promise 


are  ambiguous  they  must  be  interpreted  in 
the  sense  In  which  the  promisor  believed 
tlio  promisee  understood  it,  v/hen  the  facts 
and  circumstances  are  resorted  to  in  aid  of 
construction,  the  promisor  need  only  show 
by  a  preponderance  of  the  evidence  Avhat 
he  believed  tlie  promisee  understood.     Id. 

31.  Particularly  where  instrument  is 
carelessly  and  unsystematically  drawn.  In- 
surance contract  construed.  Employers' 
Liability  Assur.  Corp.  v.  Morrow  [C.  C.  A.] 
143  F.  750.  Provisions  in  government  con- 
tiact for  forfeiture  of  percentages  due  con- 
tractor in  case  of  failure  to  couipl.^te  con- 
tract as  specified  and  giving  govemment 
additional  right  to  recover  compensatory 
damages,  held  not  to  be  inconsistent. 
United  States  v.  Perkins,   143   F.   688. 

.S2.  On  face  of  shipping  receipt  over 
printed  condition  on  back.  Frey  v.  New 
York,  etc.,  R.  Co.,  100  N.  Y.  S.  225.  Should 
be  considered  together  if  not  contradictory. 
Lhrsam  &  Sons  Mfg.  Co.  v.  Jackman  [Kan.] 
So  P.  559. 

33.  Eastern  R.  Co.  v.  Tuteur  [Wis.]  105 
N.  W.  1067.  If  one  interpretation,  looking 
at  the  contract  as  a  whole,  would  lead  to 
an  absurd  conclusion,  it  nuist  be  abandoned 
and  that  adopted  which  will  be  more  con- 
sistent with  reason  and  probabilitj'.  Deed. 
Jacobs  V.  Parodi  [Fla.]  39  So.  833.  In  case 
of  uncertainty  or  doubt  as  to  the  meaning 
of  words  or  phrases,  the  fact  that  a  con- 
struction contended  for  would  make  tte 
contract  unreasonable,  and  place  one  of  the 
parties  entirely  at  the  mercy  of  the  other, 
m.ay  properly  be  considered  in  seeking  the 
intent  of  the  parties  as  evidenced  by  the 
words  used.  Sager  v.  Gonnermann,  100  N. 
Y.  S.  406.  Trade  restrictions  must  receive 
a  reasonable  construction  with  a  view  to 
their  purpose  and  the  surrounding  circum- 
stances. Agreement  by  vendor  of  a  lumber 
business  not  to  engage  in  such  business  and 
sell  certain  articles  did  not  include  such 
articles  carried  oy  him  In  an  inde- 
pendent hardware  business.  Broadbrooks 
v.  Tolles,  99  N.  Y.  S.  996.  A  single 
sale  in  three  years  held  not  "engaging  in 
business."  Id.  In  tiie  absence  of  clear 
words  to  the  contrary  it  will  not  be  pre- 
sumed that  a  railroad  company  intended  to 
barter  away  Its  right  to  condemn  additional 
land  along  its  right  of  way  for  improve- 
ments. Lilley  v.  Pittsburg,  etc.,  R.  Co.,  213 
Pa.  247,  62  A.  852.  Agreement  reciting  that 
defendant  was  indebted  to  plaintiff  in  a 
'certain  amount,"  for  which  defendant  was 
to  repair  c(u-tain  roads,  held  not  to  refer 
to  the  liQuidation  of  a  note  held  by  plaintiiT 
against  defendant  and  given  .at  the  same 
time.      Roy  v.   Roy   lAla.]    39   So.   980. 

34.  Uinta  Tunnel,  M.  &  T.  Co.  v.  Ajax 
Gold  Min.  Co.  [C.  C.  A.]  141  F.  563;  Reeves 
&  Co.  V.  Chandler,  113  111.  App.  167;  Rich- 
mond V.  Brandt,    118   111.  App.   624;   American 
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contract  sliould  be  preferred  to  one  rendering  it  inoperative.^^  A  construction 
which  will  prevent  a  forfeiture  will  be  adopted  if  possible/*'  and  the  terms  of  the 
contract  will  not  be  extended  to  sustain  forfeitures  on  other  grounds  than  those 
specified.^^  Other  contracts  having  reference  to  or  bearing  upon  the  one  in  suit 
should  be  taken  into  consideration,  especially  when  the  latter  has  reference  to  the 
same  subject-matter  and  is  the  means  whereby  the  former  was  carried  out.^*  Com- 
mercial contracts  must  be  interpreted  in  the  light  of  commercial  usages,  and  their 
performance  must  be  such  as  business  men  would  naturally  contemplate.""  The  law 
enters  into  and  becomes  an  inseparable  part  of  every  contract.*" 

A  condition  precedent  is  one  which  must  be  performed  before  the  a.greement 
of  the  parties  becomes  a  valid  contract.*^     Stipulations  should  not  be  construed  as 


Window  Glass  Co.  v.  Indiana  Natural  Gas 
&  Oil  Co.  [Ind.  App.]  76  N.  E.  1006;  Williams 
V.  Gridley,  96  N.  Y.  S.  97S;  Ehrsam  &  Sons 
Mfg.  Co.  V.  Jackman  [Kan.]  85  P.  559;  Grif- 
fin V.  Fairmont  Coal  Co.  [W.  Va.]  53  S.  E. 
24;  Mayo,  Mysore  &  Co.  v.  Philadelphia  Tex- 
tile Mach.  Co.  |Va.]  53  S.  E.  967;  .Jacobs  v. 
Parodi  [Fla.]  39  So.  833;  Licking  Rolling 
Co.  V.  Snyder  &  Co.  [Ky.]  89  S.  W.  249.  It 
is  with  great  reluctance  that  courts  reject 
any  agreement  as  insensible  or  unintelligi- 
ble. Sinclair  &  Co.  v.  National  Surety  Co. 
[Iowa]  107  N.  \V.  184.  Construction  will  not 
be  adci;ted  which  would  render  part  of 
contract  nugatory.  Barker  &  Stewart  L. 
Co.  V.  Edward  Kines  L.  Co.,  137  F.  300. 

35.  United  States  Fidelity  &  Guaranty 
Co.  V.  M^oodson  County  C'om'rs  [C.  C.  A.]  14c. 
F.  144.  As  between  two  reasonable  con- 
structions, one  which  will  accomplish  the 
intention  of  the  parties  and  make  the  con- 
tract enforceable  should  be  preferred  to  one 
making  it  unenforceable  and  meaningless. 
Sinclair  &  Co.  v.  National  Surety  Co.  [Iowa] 
107  N.  W.  184.  Illegality  will  not  be  pre- 
sumed. Contract  to  transfer  stock  of  a  cor- 
poration to  be  organized  not  presumed  to 
have  been  made  with  intention  of  depriving 
board  of  directors  of  rig)it  to  pass  thereon. 
Electric  Fireprooling  Co.  v.  Smith,  99  N.  \. 
S.  37.  Presumption  is  in  favor  of  legality, 
and  agreement  will  not  be  adjudged  illegal 
when  susceptibli  of  a  construction  wliich 
will  uphold  it  and  make  it  valid.  Id. 
Courts  w^ill  not  construe  a  contract  so  as  to 
render  it  void  as  against  public  policy. 
Since  a  contract  to  insure  against  the  legal 
execution  for  crime  would  be  void  as  against 
public  policy,  a  life  policy  containing  no 
applicable  provisions  could  not  be  construed 
as  insuring  against  such  risk.  Collins  v. 
Metropolitan  Life  Ins.  Co.,  27  Pa.  Super.  Ct. 
353.  Where  two  constructions  possible,  one 
rendering  contract  valid,  if  reasonable,  will 
be  adopted  rather  than  one  rendering  it 
void.  Merriman  v.  Cover,  104  Va.  428,  51  S. 
K.  817.  Agreement  by  partnership  to  ship 
no  bark  over  railroad,  for  which  it  obtained 
right  of  ■way  from  plaintiff,  except  to  him, 
unless  he  refused  to  pay  market  price  there- 
for, and  in  which  there  was  language  from 
which  it  could  be  inferred  that  road  was  or 
w^as  not  to  be  operated  as  common  carrier, 
held  not  to  show  on  its  face  that  it  was  to 
be  so  operated  "and  hence  not  to  be  invalid 
on   its   face.     Id. 

30.  Since  the  law  does  not  favor  forfeit- 
ures.     Letchworth    v.    Vaughan    [Ark.]    90    S. 


W.  1001.  Where  vendee  retained  part  of 
purchase  price  of  land  under  agreement  re- 
citing that  title  was  irregular  and  tliat  ven- 
dor agreed  within  a  specified  time  to  "per- 
fect a  perfect  or  satisfactory  title,"  or  for- 
feit the  amount  retained,  held  that  vendor 
was  only  bound  to  furnish  a  title  which 
vendee  would  be  willing  to  accept  as  satis- 
factory, and  when  he  did  so  vendee  was  not 
entitled  to  enforce  forfeiture  because  of  de- 
fects therein,  but  would  be  relegated  to  ac- 
tion for  damages  for  breach  of  covenants 
in   deed.      Id. 

37.  Fraud  in  inducing  execution  of  con- 
tract held  not  a  ground  for  forfeiture.  Ben- 
nett V.  Glaspell  [N.  D.]   107  N.  W.  45. 

38.  Sinclair  &  Co.  v.  National  Surety  Co. 
[Iowa]  107  N.  W.  184.  Natural  gas  company 
held  not  under  any  obligation  to  furnish 
gas  at  higher  pressure  than  the  standard 
at  which  it  furnished  gas  to  similar  works 
and  had  previously  furnished  it  to  plaintiff, 
there  being  nothing  in  the  contract  and 
nothing  shown  outside  of  it  from  which  an 
intention  to  furnish  a  higher  pressure  could 
be  inferred.  Flaccus  v.  West  Penn  Gas  Co., 
213  Pa.  561,  62  A.  1111.  See,  also,  §  4  B, 
post. 

39.  Eastern  Tube  Co.  v.  Harrison.  140  F. 
519.  Subscription  agreement  entered  into 
for  purpose  of  underwriting  bonds  of  cor- 
poration, and  assigned  as  collateral  for  a 
loan  as  provided  for  therein-  and  contem- 
plated, held  not  to  be  rendered  unenforce- 
able by  assignee  by  insolvency  of  the  cor- 
poration before  subscription  became  payable. 
Id.  Provision  that  assignee  should  be  sub- 
rogated to  all  the  rights  of  the  corporation 
held  to  mean  riglits  existing  when  assign- 
ment was  made  so  that  subscriber  was  not 
entitled  to  set  off  claim  against  corpora- 
tion arising  after  assignment.  Id.  The  reg- 
ular and  established  method  of  conducting 
a  business  is  of  signific.ince  in  construing 
a  contract  relating  to  it.  Ijuhrig  Coal  Co. 
V.   Jones   &   Adams  Co.    [C.  C.   A.]    141    F.   617. 

40.  Grand  View  Bldg.  Ass'n  v.  Northern 
Assur.  Co.  [Neb.]  102  N.  W.  246.  Existing 
laws  giving  rights  to  the  parties  or  limit- 
ing their  rights.  Recovery  of  deficiency 
could  not  be  had  on  bond  secured  by  mort- 
gage given  and .  foreclosed  in  a  state  Tvhere 
in  case  such  action  is  brought  the  mort- 
gagor is  entitled  to  redeem.  Hutchinson  v. 
Ward,    99    N.    T.    S.    708. 

41.  Provision  that  contract  looking  to 
settlement  of  estate  should  be  void  if  plnin- 
tiff    should    at    any    time    make    any    further 


soo 


CONTEACTS  §  4A. 


7  Cur.  Law. 


conditions  precedent,  unless  that  construction  is  made  necessary  by  the  terms  of  the 
contract.*^  The  ordinary  ofiice  of  an  exception  or  proviso  is  to  take  special  cases 
out  of  a  general  class  or  to  guard  against  misinterpretation.*^  Wliere,  therefore,  it 
\vould  be  equivocal  upon  the  general  language  whether  a  particular  thing  was  em- 
braced, tlic  exception  of  another  thing  of  a  similar  kind  will  show  that  the  first  waa 
intended  to  be  included,*^  but  where  the  general  language  could  not  possibly  have 
applied  to  the  case  mentioned  in  the  exception,  this  inile  does  not  apply. *^  Courts 
strongly  favor  a  construction  making  covenants  dependent  rather  than  independ- 
ent.**^  When  an  enumeration  of  specific  things  is  followed  by  general  words  or 
phrases  accompanied  by  the  word  "other,"  the  latter  are  held  to  refer  only  to  things 
of  the  same  kind  or  class  as  those  specified.*^ 

Stipulations  which  are  necessary  to  malce  the  contract  reasonable  and  conform- 
able to  usage  will  be  implied  with  respect  to  matters  concerning  which  no  contrary 
intention  is  manifested,***  and  when  so  implied  ai'e  as  much  a  part  of  the  contract 
as  if  it  bad  been  plainly  expressed.*^ 

If  the  contract  is  ambiguous,  the  court  should  put  itself  as  nearly  as  possible 
in  the  position  of  the  parties  when  it  was  made,  and  to  that  end  mny  take  into  con- 
sideration the  subject-matter,  the  purpose,  situation,  and  conduct  of  Iv'e  parties,  and 
all  the  surrounding  circumstances. °°     In  such  case  the  practical  construction  adopted 


claim  against  the  estate  held  not  a  con- 
dition precedent.  Gait  v.  Provan  [Iowa! 
108  N.  W.  760.  Whether  stipulations  in  a 
contract  are  conditions  precedent  to  the 
rigrht  to  enforce  performance  is  to  be  de- 
termined by  the  intention  of  the  parties, 
derived  from  the  contract  itself  by  applica^ 
tion  of  common  sense  to  each  particular  case 
rather  than  by  technical  rules  of  construc- 
tion. Walker  v.  Stimmel  [N.  D.]  107  N.  W. 
1081. 

42.  Provision  for  weighing  and  testing 
grain  at  certain  station  held  not  a  con- 
dition precedent.  Walker  v.  Stimmel  FN.  D.i 
107  N.  W.  lOSl.  Provision  that  contrac 
looking  to  settlement  of  estate  should  h( 
void  if  pluintiff  should  ever  make  any  furthe' 
claim  against  the  estate  held  condition  sub- 
sequent. Gait  v.  Prov'-an  [Iowa]  108  N.  W 
760.  An  agreement  to  do  something  no' 
going  to  the  whole  consideration,  and  no' 
expressly  made  a  condition,  will  be  regarded 
as  a  stipulation,  a  breach  of  which  can  hi 
compensated  in  damages,  and  not  as  a  con- 
dition precedent.  Barker  &  S.  Lumber  Co. 
v.    Edward    Hines    Lumber    Co.,    137    F.    300 

43.  4-i.  Employers'  T.iabilitv  Assur.  Corp. 
V.  Morrow   [C.   C.   A.]   143   V.    750. 

45.  Kule  applied  to  insurance  contract 
Employers'  Liability  Assur.  Corp.  v.  Morrow 
[C.   C.   A  1    143   T.   750. 

4«.  ATichitran  Home  Colony  v.  Tabor  fC. 
C.    A.]    141    r.    332. 

47.  Words  "other  legitimate  causes"  fol- 
lowing prevision  that  temporary  suspension 
of  operation  of  plant  due  to  "strikes,  flre," 
etc..  held  to  refer  to  causes  of  similar  char- 
acter to  those  emmerated.  Castle  v.  Logan 
[C.   C.    A.l    l-"^  E.   707. 

4S.  Contract  whereby  plaintiff  agreed 
to  keep  defendant's  property  insured,  held  to 
raise  an  implied  obligation  on  its  part  to 
make  proofs  of  loss,  etc.  Avil  Printing  Co. 
V.  Kaiser  Pub.  Co.  [Mo.  App.]  89  S.  W^. 
900.  Transferee  of  guaranteed  stock  held 
entitled    to    have    it    marked    for    identifica- 


tion, though  there  was  no  express  provision 
herefor.     Marklove     v.    Utica.     etc.,     R.     Co. 
18    Misc.    258,    96    N.    Y.    S.    795.     Where    de- 
fendant   orally   agreed    to    furnish    pasturage 
for    a    certain    number    of    cattle    and    that 
he  would  put   no  other  cattle  in  the  pasture 
except    a    few    of    his    own,    held    that     law 
would    imply    condition    that    he    would    not 
overstock  pasture  and  would   keep   fences  in 
reasonably    safe    condition.     WalMs    &    Co.   v. 
Wallace    [Tex.    Civ.    App.]    14    Tex.'  Ct.    Rep. 
359,   92   S.   W.    43.     Where   a   party   agrees   to 
"ay    for    material,    the    law    will    not    imply 
'e  relation  of  surety.     Smyser  v.  Fair  [Kan.] 
i    P.    408.     A    contract    must    be    interpreted 
n    view    of    the    conditions    existing    at    the 
ime    it    wa.s    entered    into,    and    if    the    con- 
inuance    of    those    conditions    is    necessary 
'^  a  proper  performance,  a  provision   will  be 
'mplied    thrat    neither    party    will    voluntarily 
"hange   them   to   the   prejudice   of   the    other. 
Hearn    v.    Stevens    &    Bro..    97    N.    Y.    S.    566. 
\"\'here    plaintiff    was    to    receive    a     certain 
■ercentage    of    the    nroflts    for    managing    a 
lepartment  of  defendant's  store,  and  defend- 
ant transferred  part  of  the  goods  to  another 
'ppartment,  plaintiff  was  entitled  to  the  con- 
tract    percentage    of   the    profits    of   the   new 
department   as   well   as   of   the   old.     Id. 

49.  Provision  that  failure  to  comply  with 
"any  of  the  above  conditions"  in  oil  and 
gas  lease  shall  render  it  null  and  void  held 
to  apply  equally  to  implifd  condition  re- 
quiring reasonable  effort  to  develop  premises. 
Brewster  v.  Lanyon  Zinc  Co.  [C.  C.  A.]  140 
F.    801. 

50.  Chapman  v.  Hamblet.  TOO  Me.  454,  62 
A.  215;  Eastern  Tube  Co.  v.  Harrison,  140  F. 
519;  Uinta  Tunnel,  Mln.  &  Transp.  Co.  v. 
Aja.x  Gold  Min.  Co.  [C.  C.  A.]  141  F.  563; 
United  States  Fidelity  &  G.  Co.  v.  Woodson 
County  Com'rs  \C.  C.  A.''  145  F.  144;  Reeves 
&  Co.  v.  Chandler,  113  III.  App.  167;  Rubens 
v.  Hill,  115  111.  App.  585;  Broekmeyer  v. 
Sanitary  Dist.,  118  111.  App.  49;  Merica  v. 
Burgett   [Ind.  App.]   75  N.  E.  1083;  Van  Duyn 
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by  the  parties  themselves,  while  engaged  in  its  execution  and  before  any  controversy 
has  arisen,  may  be  looked  to  to  determine  their  intention/^  but  such  construction 
cannot  control  the  clear  meaning  of  the  terms  used.^^ 


V.  Detroit  &  S.  Plank  Road  Co.  [Mich.]  12 
Det.  Leg.  N.  522,  104  N.  W.  612;  Fiscus  v. 
Wilson  [Neb.]  104  N.  W.  856;  Sinclair  &  Co. 
V.  National  Surety  Co.  [Iowa]  107  N.  W.  1S4; 
True  V.  Rocky  Ford  Canal.  Reservoir  &  Land 
Co.  [Colo.]  85  P.  842;  Atlanta,  etc.,  R.  Co.  v. 
McKinney.  124  Ga.  929,  53  S.  E.  701.  The 
situation  of  the  parties  and  the  subject-mat- 
ter at  the  time  and  the  acts  and  declarations 
of  the  parties  may  be  looked  to,  though  sucli 
terms  are  not  in  themselves  am.biguous.  San 
Jacinto  Oil  Co.  v.  Ft.  "Worth  Light  &  Power 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  82,  93 
S.  W.  173. 

51.  Dexter  Sulphite  Pulp  &  Paper  Co.  v. 
McDonald  [Md.]  63  A.  958;  Uinta  Tunnel.  M. 
&  T.  Co.  v.  A.iax  Gold  Min.  Co.  [C.  C.  A.]  141 
F.  563;  Luhrig  Coal  Co.  v.  Jones  &  Adams  Co. 
[C.  C.  A.]  141  F.  617;  Columbus,  etc.,  R.  Co. 
V.  Pennsylvania  Co.  [C.  C.  A.]  143  F.  757; 
Walker  v.  U.  S.,  143  F.  685;  Arthur  Jor- 
dan Co.  v.  Caylor  [Ind.  App.]  76  N.  E. 
419;  Fiscus  v.  Wilson  [Neb.]  104  N.  W. 
856;  Eastern  R.  Co.  v.  Tuteur  [Wis.]  105 
N.  W.  1067;  City  Deposit  Bank  v.  Green 
[Jowa]  106  N.  W.  942;  School  Dist.  of  South 
Omaha  v.  Davis  [Neb.]  107  N.  W.  842;  Ken- 
nedy V.  Lee.  147  Cal.  596,  82  P.  257;  Ehrsarr 
&  Sons  Mfg.  Co.  V.  Jackman  [Kan.]  85  P. 
559;  Licking  Rolling  Mill  Co.  v.  Snyder  & 
Co.  [Ky.]  89  S.  W.  249;  Interurban  Const.  Co 
V.  Hayes.  191  Mo.  248,  89  S.  W.  927:  Hubbarc^ 
City  V.  Bounds  [Tex.  Civ.  App.]  16  Tex.  C 
Rep.  304,  95  S.  W.  69.  The  fact  tha 
a  practical  construction  of  a  contrac 
by  the  parties  did  not  occur  until  sever 
months  after  its  execution  does  not  affec* 
its  value  as  an  aid  to  a  judicial  construction 
Powers  v.  World's  Fair  Min.  Co.  [Ariz.]  8f 
P.  15.  Where  it  is  not  clear  whether  the 
contract  gave  plaintiff  the  right  to  inspec" 
hops  on  defendant's  premises  before  select- 
ing the  picking,  the  construction  placed 
thereon  by  the  parties  by  so  doing,  followed 
by  the  court.  Mitau  v.  Roddan  [Cal.]  84  P. 
145.  Hence,  admission  of  evidence  of  a  cus- 
tom giving  the  right  to  the  buyer  of  hops 
to  In.<^nect  on  the  premises  was  harmless. 
Id.  Where  a  contract  does  not  specify 
whether  the  seller  or  purchaser  shall  fur- 
nish the  cars,  a  practical  interpretation  by 
the  acts  o?  the  parties,  whereby  the  seller 
has  undertaken  the  duty,  estops  him  from 
claiming  a  different  construction  to  the  in- 
Jury  of  the  purchaser.  Consolidated  Coal 
Co.  V.  Jones  &  Adams  Co.,  120  111.  App.  139. 
Contract  by  which  plaintiff  was  to  receive 
one-half  the  "net  profits"  for  managing  a 
business,  held  to  require  that  the  expense  of 
caring  for  horses  and  repairing  w^agons  be 
charged  to  the  business,  in  view  of  construc- 
tion placed  by  the  parties  upon  a  prior  and 
similar  contract.  Arthur  Jordan  Co.  v.  Cay- 
lor [Ind.  App.]  76  N.  E.  419.  Performance  of 
contract  between  mutual  benefit  association 
and  commercial  association,  whereby  the 
la.tter  agreed  to  obtain  a  certain  amount  of 
Insurance  for  the  former  in  consideration 
of  Its  agreement  to  locate  in  the  city,  held 
not  to  constitute  a  satisfaction  of  claim  of 
one  employed  by  one  of  the  promoters  of  the 
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benefit  association  under  which  he  was  to 
have  a  commission  on  the  insurance  written 
by  him,  the  former  agreement  not  covering 
the  latter.  First  Nat.  Bank  v.  Church  Fed- 
eration of  America  [Iowa]  105  N.  W.  578. 
Fact  that  none  of  the  compensation  paid  to 
one  working  for  both  parties  v/as  charged 
to  one  of  them  on  settlement,  held  to  show 
that  contract  wag  that  he  should  not  be  so 
charged.  Trapp  v.  Conley  [Ky.]  89  S.  W. 
514.  Settlements  based  on  paj^ment  by  cubio 
yard  determined  from  weight  of  stone,  to 
which  no  objection  was  made,  held  to  show 
intention  that  stone  was  to  be  so  paid  for 
rather  than  by  the  perch  as  contended  by 
plaintiff.  Id.  Evidence  held  to  show  that 
both  parties  relied  on  employe  of  one  of 
them  to  keep  account  of  team  work  done  by 
one  for  the  other,  and  that  his  account  was 
best  evidence  of  the  amount  due  therefor, 
there  being  no  specific  objections  thereto. 
Id.  Parties  to  contract  of  employment  hav- 
ing treated  it  as  divisible,  emploj^e  could 
recover,  though  he  left  before  the  end  of 
the  term.  Powell  v.  Russell  [Miss.]  41  So.  5. 
Contract  entered  into  pending  partition  pro- 
ceedings and  contemplating  a  partition, 
whereby  defendants  agreed  to  convey  all 
their  interest  in  the  premises  to  plaintiff 
for  a  "net  sum,"  held  not  to  require  plaintiff 
to  pay  defendants  attorney's  fees,  and  where 
■"ees  allowed  attorneys  in  partition  suit  v/ere 
barged  against  interest  of  defendants  in  tha 
mds,  the  amount  so  charged  was  properly 
!educted  from  the  consideration  for  the  con- 
Tact  in  a  suit  for  specific  performance. 
'i;vans  v.  Evans  [Mo.]  93  S.  W.  969.  A  pro- 
■'ision  in  a  contract,  otherwise  one  of  abso- 
'ute  sale,  that  "good  purchasers'  notes  in- 
lorsed  by  agents  will  be  accepted  in  settle- 
-nent."  did  not,  under  the  circumstances, 
change  the  contract,  as  a.  matter  of  law.  to 
one  for  shipment  on  commission.  American 
"^Seeding  Mach.  Co.  v.  Stearns,  109  Anp  Div. 
192.  95  N.  T.  S.  830.  Acceptance  of' advan- 
tages through  many  years  of  acquiescence 
was  a  construction  by  the  parties  themselves 
of  a  guaranty  by  the  lessee  of  a  railroad  of 
the  payment  of  a  certain  dividend  on  the 
ptock.  Marklove  v.  Utica,  etc.,  R.  Co..  48 
Misc.  258.  96  N.  T.  S.  795.  Contract  for  sala 
of  land  held  to  require  vendor  to  tender 
deed  conveying  good  title  before  be  could 
recover  purchase  price.  Michigan  Home 
Colony  Co.  v.  Tabor  [C.  C.  A.]  141  F.  332. 
Submission  of  claim  for  damages  for  de- 
lay to  engineer  held  construction  of  con- 
tract by  parties  that  such  question  was 
within  terras  of  contract  providing  for  sub- 
mission of  disputed  questions.  Roberts.  J. 
&  R.  Shoe  Co.  V.  Westinghouse  Elec.  &  Mfg. 
Co.   [C.  C.  A.]   143  P.  218. 

53.  Arthur  Jordan  Co.  v.  Caylor  [Ind. 
App.]  76  N.  E.  419.  Contract  construed  a 
sale,  notwithstanding  the  parties  acted  up- 
on it  as  creating  an  agency.  Heywood  P.ros. 
•&  Wakefield  Co.  v.  Doernbecher  Mfg.  Co. 
[Or.]  86  P.  357.  Unless  a  third  party  has 
been  misled  and  has  changed  his  position, 
he  cannot  set  up  mere  words  of  a  party 
to  a   contract  as  conclusive  of  its  construe- 
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The  foregoing  rules  are  equally  applicable  to  the  interpretation  of  «»ral  co'D- 
tracts,  but  in  such  case  the  question  is  usually  what  the  terras  of  the  contract  were, 
rather  than  what  the  parties  meant  by  what  they  said/^  which  is  a  question  of  fact.-'* 

The  rules  far  the  construction  of  contracts  do  not  apply  with  the  same  force  in 
determining  the  criminality  of  acts  accomplished  by  means  of  a  contract.*^ 

(§4)  B.  What  is  part  of  contract^^ — Where  a  contract  consists  of  several  dif- 
ferent instruments,  each  will  be  construed  with  reference  to  the  others,  and  the 
contract  will,  if  possible,  be  given  effect  as  a  whole.^^  So  too,  several  agreements 
between  the  same  parties  referring  to  the  same  s abject-matter  will  be  construed  to- 
o-ether  as  though  conetituting  a  single  instrument.^*  Other  contracts  between  differ- 
ent parties  without  which  the  one  in  suit  would  be  incomplete  and  which  are  in- 
complete become  a  part  of  it  in  so  far  as  they  supplement  it  and  are  not  inconsistent 
with  its  terms.^®  Another  writing  referred  to  for  a  specific  purpose  becomes  a  part 
of  the  contract  for  that  purpose  alone.'*" 


tion.     Heimbuecher    v.    Goff,    Horner    &   Co., 

119  111.  App.  373  Statement  by  one  of  the 
parties  to  a  contract  that  it  was  the  sale 
a^ent  of  the  other  held  not  conclusive. 
Id.  Agents  of  the  parties  to  a  contract  can- 
not  by  words  give  a  construction  thereto 
not    warranted    by    its  .terms.     Id. 

53.  See    ante,    §    1    B. 

54.  See   post,    §    9    F. 

55.  Rules  of  law  governing-  the  construc- 
tion of  contracts  have  little  place  in  prose- 
cutions of  penal  actions,  where  a  transaction, 
In  itself  an  offense,  is  so  shaped  by  the 
criminal  action  as  to  make  it  conform  in 
appearance  to  the  letter  of  law  but  it  vio- 
lates it  in  fact  and  spirit.  Sale  of  liquor. 
Commonwealth  v.  Adair  [Ky.]  89  S.  W.  1130. 
See.   also.    Intoxicating  Liquors,    6    C.    L.    165. 

56.  See    5    C.    L.    709. 

67.  Where  several  writings  constitute  one 
contract  they  must  be  construed  together. 
Hunt  V.  Capital  State  Bank  [Idaho]  S6  P. 
786  [Advance  sheets  only].  Contracts  for 
sale  and  sawing  of  certain  timber  held  to 
be  read  together  as  evidencing  the  entire 
agreement.  Mills  v.  Stillwell  [Ky.]  89  S.  W. 
112.  Promise  to  furnish  certain  vehicles  at 
wholesale  prices  held  part  of  agreement  for 
sale  of  realty.  Newburn  v.  Hyde  [Iowa] 
107    N.    W.    604. 

58.  Contract  for  a  right  of  way  and  a 
deed  executed  in  accordance  tlierewith  held 
one  agreement,  though  several  months  elaps- 
ed betw^een  the  execution  of  the  two  in- 
struments. Baltimore,  etc.,  R.  Co.  v.  Bru- 
baker,  217  111.  462,  75  N.  E.  523.  An  assign- 
ment of  wages  and  a  contract  relating  there- 
to and  a  part  of  the  same  transaction.  Wa- 
bash R.  Co.  v.  Papin,  119  111.  App.  99.  Guar- 
anty contract  making  special  reference  to 
another  proposition  which  became  a  bind- 
ing contract.      Bogardus  v.  Phoenix  Mfg.  Co., 

120  111.  App.  46.  Held  that  a  note  contain- 
ing stipulations  as  to  collaterals  and  the 
receipt  given  for  the  collaterals  constituted 
one  contract.  First  Nat.  Bank  v.  South- 
worth,  117  111.  App.  143.  WMiere  the  owner 
of  land  executes  a  warranty  deed  to  another 
and  at  the  same  time  such  person  executes 
a  writing  purporting  to  convey  back  all  gas 
and  oil  in  the  land,  the  whole  trsinsaction 
construed  as  a  deed  excepting  the  gas  and 
oil.     Kurt  V.  Lanyon  [Kan.]   82  P.  459.     Note, 


deed,  Jind  a  defeasance  were  all  given  at 
the  same  time  as  a  part  of  the  snme  trans- 
action. Civ.  Code,  §  2207.  Bartels  v.  Davis 
IMont.]  85  P.  1027.  Several  contracts  and 
leases  under  which  a  city  issued  bonds  for 
the  benefit  of  a  railroad  company  in  return 
for  stock  guaranteed  to  yield  a  certain  divi- 
dend to  be  secured  by  rent  under  a  lease  of 
the  road  to  another  company,  and  the  lessee 
guaranteed  the  dividend  to  the  lessor.  Mark- 
love  v.  ITtica,  etc.,  R.  Co.,  48  Misc.  25S,  96 
N.  T.  S.  795.  Where  debtor  gave  note  to 
creditor,  who  as  a  part  of  the  same  trans- 
action entered  into  a  written  contract  to 
employ  the  maker  until  the  note  became 
due  six  months  thereafter,  and  for  a  further 
period  of  six  months  if  the  note  was  not 
paid  at  maturity,  held  that  the  two  papers 
would  be  construed  together  as  a  contract 
whereby  the  maker  was  to  be  employed  un- 
til enabled  to  pay  the  note  with  his  wages, 
and  that  his  wages  should  be  applied  on  the 
note,  and  not  that  he  should  be  permitted 
to  draw  his  wages  as  they  became  due 
and  pay  the  note  at  maturity.  Minsiey  v. 
Marcy  Mfg.  Co.,  6  Ohio  C.  C.  (N.  S.)  593. 
Note  with  time  of  payment  left  blank  and 
letter  stating  that  maker  did  not  know 
when  he  could  pay  it,  but  would  do  so 
as  soon  as  he  was  able,  held  to  form  a 
single  transa.ction,  and  to  evidence  an  obliga- 
tion to  pay  note  as  soon  as  he  was  able. 
Glass  v.  Adoue  [Tex.  Civ.  App.]  86  S.  W. 
798.  Two  contracts  agreed  upon  at  the 
same  time  as  one  transaction,  though  sepa- 
rate in  form.  Policy  of  insurance  and 
special  agent's  contract.  Urwan  v.  North- 
western Nat.  Life  Ins.  Co.,  125  Wis.  349, 
103  N.  W.  1102.  Contract  with  railroad  com- 
pany for  construction  of  road  for  which 
defendant  w^as  to  be  paid  a  certain  per 
cent,  on  the  cost  of  construction,  and  con- 
tract on  same  day  ^\'hereby  defendant  agreed 
to  pay  five  of  the  seven  directors  of  the 
company  two-thirds  of  such  per  cent,  held 
to  be  In  pari  materia  and  to  be  treated  as 
one  contract.      Stanton  v.  Sturgis,   140  F.  789. 

.-;».  Vale  V.  Suiter,  58  W.  Va.  353.  52  S.  E. 
313. 

60.  Where  frontage  owners'  contract  with 
a  contraftor  for  street  grading  referred  to 
certain  specifications  for  the  purpose  of 
Indicating  the  manner  of  grading,  etc.,  such 
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(§  4)  C.  Character;  joint  and  several,  entire  or  divisible,  etc.^'^ — "^Tiether  the 
contract  is  joint,  several,  or  joint  and  several,  is  generally  a  question  of  inteution."- 
The  matter  is  regulated  by  statute  in  many  states.*^^ 

A  contract  is  entire  when  by  its  terms,  nature,  and  purpose  it  contemplates  and 
intends  that  each  and  all  of  its  parts,  material  provisions,  and  the  consideration, 
shall  be  common  each  to  the  other,  and  interdependent.*^*  A  severable  contract  is 
one  in  its  nature  and  purpose  susceptible  of  division  and  apportionment,  having  two 
or  more  parts,  in  respect  to  matters  a  ad  things  contemplated  and  embraced  by  it, 
not  necessArily  dependent  upon  each  other,  and  not  intended  to  be.*'^  The  test  is 
the  intention  of  the  parties  as  gleaned  from  the  language  employed  and  the  subject- 


specification  is  immaterial  as  bearing 
upon  the  eliaracter  of  the  contract,  as 
wiiether  joint  and  several.  Moreing-  v.  Web- 
er [Cal.  App.]  84  P.  220.  As  between  a  con- 
tractor for  the  construction  of  a  building 
according  to  certain  plans  and  specifica- 
tions and  liis  subcontractor,  who  furnishes 
a  part  of  the  material,  reference  may  be 
had  to  the  specifications  without  adopting 
them  as  a  wliole;  and,  in  the  absence  of 
an  express  agreement  to  that  effect,  it  will 
not  be  inferred  tliat  all  the  provisions  of 
the  specifications  sliould  have  application. 
Noyes  v.  Butler  Bros.  [Minn.]  108  N.  W. 
839.  Reference  held  to  be  for  no  other 
purpose  than  to  determine  amount  and  sizes 
of  glass  to  be  furnislied  by  subcontractor. 
Id. 

61.  See    5    C.    L..    710. 

62.  Contract  for  grading  of  street  held 
joint  and  several  as  against  the  contracting 
property  holders.  Moreing  v.  Weber  [Cal. 
App.]  84  P.  220.  The  payment  of  a  gross 
sum  to  several  persons  in  satisfaction  of 
their  individual  claims  for  injuries  sustain- 
ed in  an  accident  does  not  necessarily  make 
the  contract  under  which  it  is  made  joint, 
for  the  payees  may  make  their  own  division. 
Hoerger  v.  Citizens'  St.  R.  Co.  [Ind.  App.] 
76  N.  E.  328.  A  certain  contract  held  to 
impose  upon  several  defendants  a  joint  obli- 
gation that  one  of  them  should  purchase  cer- 
tain stock  from  plaintiff,  in  considerati»n 
of  a  release  of  reciprocal  oljlig'ations  im- 
posed upon  all  the  parties  by  previous  agree- 
ments. Walter  v.  Rafalsky,  98  N.  Y.  S. 
915. 

63.  Under  Civ.  Code  §  1659,  where  the 
several  promisors  have  each  received  bene- 
fits, the  obligation  is  joint  and  several.  M<'- 
Kee    V.    Cunningham    [Cal.    App.]     84    P.    269. 

64.  Packard  v.  Byrd  [S.  C]  51  S.  E.  678- 
One  in  which  the  consideration  is  entire 
on  both  sides,  and  which  does  not,  either  by 
its  terms  or  the  implied  intention  of  the 
parties,  contemplate  or  admit  of  apportion- 
ment upon  a  partial  failure  on  either  side, 
but  requires  the  complete  fulfillment  of  the 
contract  by  either  as  a  condition  precedent 
to  the  fulfillment  of  any  part  of  it  by  the 
other.  Bradford  &  Carson  v.  Montgomery 
Furniture  Co.,  115  Tenn.  610,  92  S.  W.  1104. 
If  it  reasonably  appears  from  the  language 
of  the  contract  that  the  parties  Intended 
that  a  full  and  complete  performance  should 
be  made  with  respect  to  the  subject-matter 
of  the  contract  by  one  party  in  considera- 
tion of  the  obligation  of  the  other  party  to 
the  contract.  Jones  &  Co.  v.  Gammel-States- 
man  Pub.   Co.   [Tex.  Civ.  App.]   94  S.  W.  191.  J 


Contracts  held  entire:  Deed  to  several 
tracts  of  land  based  upon  same  considera- 
tion held  entire  contract.  Reeder  v.  Mere- 
dith [Ark.]  93  S.  W.  558.  Contract  whereby 
defendant  agreed  to  purchase  all  the  orangps 
grown  by  plaintiff  in  a  certain  grove  only 
on  condition  that  he  have  the  handling  of 
the  oranges  grown  in  another  grove.  Ster- 
ling V.  Gregory  [Cal.]  85  P.  305.  Contract 
providing  that  in  consideration  of  agree- 
ment by  defendants  that  plaintiit  should 
receive  a  certain  interest  in  an  estate,  and 
the  relinquishment  to  him  of  certain  per- 
sonalty, plaintiff  would  relinquish  all  claims 
upon  the  estate  and  deed  to  defendfints  his 
interest  in  certain  realty,  and  that  contract 
should  be  void  if  he  should  make  any 
further  claim  against  the  estate.  Gait  v. 
Provan  [Iowa]  108  N.  W.  760.  Contract  to 
transfer  stock  in  elevator  company  in  con- 
sideration of  transfer  of  stock  in  different 
elevator  company,  and  also  of  certain  ele- 
vator on  railroad  right  of  way  with  its 
site,  under  agreement  w^ith  railroad  com- 
pany by  virtue  of  which  that  elevator  was 
constructed  and  operated.  Todd  v.  Bettingen 
[Minn.]  107  N.  W.  1049.  Contract  for  sale 
of  saloon,  fixtures,  good  will,  and  liquor 
license.  Sawyer  v.  Sanderson,  113  Mo.  App. 
233,  88  S.  W.  151.  Contract  for  potatoes 
in  carload  lots  at  an  agreed  price  per  bushel 
for  all  that  may  be  loaded  during  the  week, 
under  which  seller  has  loaded  and  shipped 
four  cars,  is  entire  in  sense  that  either 
party  has  the  right  to  a  full  performance. 
Peycke  v.  Shinn  [Neb.]  107  N.  W.  386.  I^um- 
bering  contract  providing  for  tlie  treatment 
of  portions  of  the  timber  in  a  different  man- 
ner held  entire,  and  all  provisions  should 
have  been  considered  in  determining  plain- 
tiff's rigiits  on  account  of  a  breacli.  Snell  v. 
Remington  Paper  Co.,  102  App.  Div.  138, 
92  N.  T.  S.  343.  Contract  to  bind,  print, 
and  deliver  law  reports.  Jones  Co.  v.  Gani- 
mel-Stntesman  Pub.  Co.  [Tex.  Civ.  App.] 
94   S.   W.  191. 

6.">.  Packard  v.  Byrd  [S.  C]  51  S.  E.  678. 
One,  the  consideration  for  which  is,  by  its 
terms,  susceptible  of  division  and  appor- 
tionment, there  being  no  entirety  of  con- 
sideration on  either  side  constituting  a  con- 
dition of  the  agreement,  and  neither  party 
having  a  right  to  claim  more  than  an 
equivalent  for  the  actual  consideration  on 
his  part.  Bradford  v.  Montgomery  Furniture 
Co.,    115   Tenn.    610,    92    S.    W.    1104. 

Confrnets  Iielrt  severnble:  Contract  where- 
by defendant  assumes  and  agrees  to  pay 
notes  made  by  plaintiff  maturing  at  dif- 
ferent  dates.     Thomas    v.    Richards,    124    Ga. 
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matter  of  the  agreement.®^  The  divisibility  of  the  subject-matter/^  or  the  con- 
sider ati  on/'®  is  not  necessarily  conclusive,  though  of  aid  in  arriving  at  tlie  intention. 

(§4)  D.  Custom  and  usage^"^ — Contracts  are  presumed  to  have  been  made 
with  reference  to  the  knovsn  and  established  customs  and  usages  of  the  business  or 
trade  to  which  they  relate,  and  hence  proof  of  such  customs  aiid  usages  is  admissible 
to  annex  terms  which  the  parties  may  be  presumed  to  have  tacitly  adopted,  or  to  ex- 
plain ambiguities  or  technical  terms,  but  not  to  vary  or  contradict  the  plain  mean- 
ing of  the  language  used.'^*' 

(§4)  E.  As  to  place,  time,  and  compensation.'''^  Place. — In  the  absence  of 
an  agreement  to  the  contrary,  the  place  of  delivery  of  personal  property  sold  is  the 
place  where  it  was  at  the  time  of  sale.''^ 

Time.''^ — "V\nien  no  time  is  specified  for  the  performance  of  an  act  or  Uie  doing 
of  a  thing,  the  law  implies  that  it  may  be  done  or  performed  within  a  reasonable 
time,^*  what  is  a  reasonable  time  being  ordinarily  a  question  of  fact."^ 


942,  53  S.  E.  400.  A  contract  g-ave  a  sub- 
scriber the  use  of  the  first  edition  of  an 
encyclopedia  for  $21  during  the  publication 
of  the  second  edition  for  which  he  subscrib- 
ed and  agreed  to  pay  $7.50  per  volume  upon 
delivery.  An  indorsement  showed  delivery 
of  certain  volumes  and  provided  for  pay- 
ments in  instalments  until  all  deliveries  were 
paid.  Held  not  an  entire  contract  but  one 
providing-  for  the  payment  of  $7.50  per  vol- 
ume of  the  second  edition  as  delivered.  Ed- 
ward Thompson  Co.  v.  Washburn  [Mass.] 
77  N.  E.  483.  Contract  for  the  painting  and 
papering  of  a  house,  requiring  the  work 
to  be  "completed"  in  a  workmanlike  man- 
ner, and  "finished  as  soon  as  possible,"  and 
the  acts  of  the  parties  prior  and  subsequent 
to  a  destruction  of  the  house  by  fire  before 
fully  completed,  held  not  entire  so  as  to 
preclude  plaintiff's  recovery  for  the  labor 
and  material  furnished.  Ganong  v.  Brown 
[Miss.]  40  So.  556.  Agreement  whereby  land- 
owner conveyed  right  of  way  to  railroad 
and  also,  in  consideration  of  a  sum  of  money 
and  the  erection  of  cattle  guards  and  the 
construction  of  crossings  over  its  tracks, 
released  it  from  liability  for  damages  which 
might  result  to  farm  outside  of  right  of 
way,  so  that  company  could  thereafter  con- 
demn crossings.  Lilley  v.  Pittsburg,  etc.. 
R.  Co.,  213  Pa.  247,  62  A.  852.  Contract  of 
sale  of  shoes  to  defendant  held  separable 
from  illegal  agreement  that  defendant  should 
have  exclusive  right  to  sell  plaintiff's  shoes 
In  certain  town.  Packard  v.  Byrd  LS.  C] 
51  S.  E.  678.  Contract  for  sale  of  good  will 
of  business  and  not  to  engage  in  same 
business,  so  that  breach  of  latter  agree- 
ment did  not  defeat  seller's  right  of  action 
on  note  covering  consideration  for  both, 
but  only  entitled  buyer  to  recoup  damages 
resulting  from  breach.  Bradford  &  Carson 
v.  Montgomery  Furniture  Co.,  115  Tenn.  610, 
92  S.  W.  1104.  Agreement  whereby  all  the 
stockholders  in  a  corporation  turned  over 
their  stock  to  a  trustee  and  authorized  him 
to  sell  it  and  all  the  corporate  assets  to 
highest  bidder,  held  a  joint  one  only  in 
so  far  as  it  bound  each  stockholder  to 
place  his  certificates  v^^ith  the  trustee  to 
be  sold,  and  to  abide  by  the  sale,  and  was 
several  in  so  far  as  it  entitled  each  stock- 
holder   to    receive    the    price    per    share    bid 


on  the  whole  number  of  shares  turned  over 
to  the  trustee,  so  that  an  individual  stock- 
holder was  entitled  .to  sue  a  purchaser  for 
breach  of  contract  on  latter's  failure  to  pay 
price  agreed  upon.  Dowling  v.  Wheeler 
[Mo.    App.]    93    S.    W.    924, 

66.  Sterling  v.  Gregory  [Cal.]  85  P.  305; 
Packard  v.  Byrd  [S.  C]  51  S.  E.  678;  Ganong 
V.  Brown  [Miss.]  40  So.  556;  Clough  v.  Still- 
well  Meat  Co.,  112  Mo.  App.  177,  86  S.  W. 
580. 

67.  Packard  v.  Byrd  [S.  C]  51  S.  B.  678. 
Contract  otherwise  entire  not  rendered 
severable  because*  it  provides  that  different 
things  shall  be  done  with  different  portions 
of  the  property  constituting  tlie  subject- 
matter.  Snell  V.  Remington  Paper  Co.,  102 
App.    Dlv.    138,    92   N.   Y.    S.    343. 

68.  Will  be  regarded  as  severable  if  In- 
tention that  it  should  be  otherwise  appears. 
Clough  v.  Stillwell  Meat  Co.,  112  Mo.  App. 
177,   86    S.   W.    580. 

69.  See  5  C.  L..  710. 

70.  For  a  full  discussion  of  this  subject 
see  Customs  and  Usages,  5  C.  L..  894. 

71.  See    5    C.    L.    711. 

72.  Place  of  delivery  of  portrait  was  at 
artist's  studio.  Scott  v.  Miller,  99  N.  Y.  S. 
609. 

73.  See  5  C.  L.  711. 

74.  Winders  v.  Hill  [N.  C]  54  S.  E.  440. 
Buyer  should  have  given  seller  a  reasonable 
time  to  perform  after  buyer's  notice  of  re- 
scission. Elliot  v.  Howison  [Ala.]  40  So. 
1018.  Bond  as  security  for  performance  of 
a  contract  not  filed  within  a  reasonable 
time.  Equitable  Mfg.  Co.  v.  Howard  [Ala.] 
41  So.  628.  Where  no  time  is  fixed  for  de- 
livery of  building  materials.  Long  v.  Abeles 
&  Co.  [Ark.]  91  S.  W.  29.  Where  a  contract 
granting  the  privilege  to  fill  in  the  rear  of 
a  lot  did  not  specify  the  time  of  perform- 
ance. Johnston  v.  O'Shea  [Mo.  App.]  94  S. 
W.  783.  Five  weeks  held  not  a  reasonable 
time  as  a  matter  of  law.  Id.  One  contract- 
ing to  convey  land  has  reasonable  time  in 
which  to  give  deed  where  no  time  for  doing 
so  is  fixed.  White  v.  Poole  [N.  H.]  62  A.  494. 
No  time  being  specified  in  agreement  to 
sell  land  as  to  when  sale  shall  be  con- 
summated. Clark  V.  Wilson  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  770,  91  S.  W.  627.  Where 
contract  did  not  fix  time  within  which  plain- 
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As  a  general  rule,  time  is  not  regarded  as  of  the  essence  of  the  contract  unless 
the  parties  expressly  so  stipulate,  or  the  subject-matter  or  surrounding  circumstances 
render  it  probable  that  such  was  the  intention."®  A  contract  of  employment  without 
limitation  as  to  time  is  terminable  at  the  will  of  either  partyJ^  Wliere  a  contract 
is  of  a  continuing  character,  each  party  is  entitled  to  treat  it  as  alive,  until  apprised 
to  the  contrary,'**  The  fact  that  no  time  is  fixed  for  its  duration  does  not  preclude 
a  recovery  for  breaches  occurring  while  both  parties  are  treating  it  as  continuing^' 
Cases  construing  particular  provisions  as  to  time  will  be  found  in  the  note.®** 

Compeiisation.^'^ — Where  no  compensation  for  services  is  agreed  upon,  the  per- 
son rendering  them  is  entitled  to  recover  their  reasonable  value.^'     Extra  compensa- 


tiff  -was  to  notify  defendant  how  much  of 
the  bark  to  be  shipped  over  its  road  he 
desired.  Merriman  v.  Cover,  104  Va.  428, 
51  S.  E.  817.  Oil  and  g-as  lease  held  to  con- 
tain implied  agreement  to  reasonably  de- 
velop lands.  Brewster  v.  Lanyon  Zinc  Co. 
[C.    C.    A.]    140    F.    801. 

75.  See  post,   §    9   F. 

76.  Plaintiff  could  not  rescind  a  contract 
to  purchase  first  mortg-age  bonds  because 
there  had  been  no  technical  release  of  a 
prior  mortgage  at  the  time  of  delivery,  where 
a  fund  had  been  set  aside  to  cover  a  small 
balance  of  the  debt.  Nes  v.  Union  Trust 
Co.  [Md.]  64  A.  310.  Where  option  contract 
provided  for  payment  of  specified  sum  when 
signed,  another  payment  in  30  days  from 
that  date,  and  the  payment  of  the  balance 
in  60  days  from  said  date,  and  that  if 
option  was  not  accepted  and  second  payment 
made  at  the  end  of  the  30  days  the  amount  of 
the  first  payment  should  be  forfeited,  held 
that  the  optional  feature  of  the  contract 
was  eliminated  by  second  payment  and  it 
then  stood  as  a  binding  contract  of  sale 
and  purchase,  and  that  time  was  of  the 
essence  of  the  first  two  payments  but  not 
of  the  final  one,  so  that  vendor,  in  case 
of  breach  after  first  two  were  made,  had  no 
right  to  retain  first  two  payments  on  theory 
that  they  had  been  forfeited,  but  was  only 
entitled  to  be  reimbursed  for  damages  sus- 
tained by  reason  of  the  breach.  Davis  v. 
Barada-Ghio  Real  Estate  Co.,  115  Mo.  App. 
327,  92  S.  W.  113.  Where  plaintiff  had  no 
direct  interest  in  a  bridge  which  defendant 
city  proposed  to  construct,  and  his  only 
compensation  for  executing  to  the  city  a 
conveyance  of  land  abutting  on  a  street 
connecting  with  the  proposed  bridge  being 
the  incidental  benefit  which  he  would  de- 
rive from  the  enhancement  of  his  adjoining 
property,  time  was  of  the  essence  of  the  con- 
tract whereby  defendant  stipulated  to  build 
the  bridge  within  a  certain  time  in  con- 
sideration of  the  conveyance,  and  defendant 
havihg  in  no  way  procured  the  construction 
of  the  bridge,  the  mere  fact  that  such  bridge 
was  constructed  did  •  not  constitute  part 
performance  of  the  contract  by  defendant 
so  as  to  raise  an  equity  in  its  favor  entitling 
it  to  a  further  extension  of  time  in  wliich 
to  perform.  City  of  Houston  v.  Kapner 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  331,  95  S. 
W.  1103.  Time  held  of  essence  of  contract 
for  sale  of  land.  Michigan  Home  Colony 
V.  Tabor   [C.  C.  A.]    141  P.   332. 

77.  Contract  by  city  employing  attorney 
to  assist  in  collecting  back  taxes.  City  of 
Wilmington    v.    Bryan    [N.    C]    54    S.    E.    543. 


Contract  employing  architect.  Fitzhugh  v. 
Mason  [Cal.  App.]   83  P.  282. 

78.  Where  a  husband  agreed  to  pay  his 
wife  for  the  board  of  his  daughter  by  a 
former    marriage,     the     wife     could     recover 

■though  the  daughter  became  of  age  during 
the  period  for  which  compensation  was 
claimed,  defendant  not  having  notified  plain- 
tiff of  the  termination  of  the  contract.  Ef- 
fray  v.  Effray,  110  App.  Dfv.  545,  97  N.  T.  S. 
286. 

79.  Fact  that  no  time  was  fixed  for  dura- 
tion of  oral  contract  to  pasture  cattle  held 
not  to  preclude  recovery  for  damages  to 
cattle  while  parties  were  treating  contract 
as  continuing  by  permitting  cattle  to  remain 
in  pasture.  Wallis  &  Co.  v.  Wallace  [Tex. 
Civ.  App.]  14  Tex.  Ct,  Rep,  359,  92  S.  W. 
43. 

SO.  Where  a  buyer  contended  that  the 
seller  had  broken  the  contract  by  failure  to 
file  a  bond  within  a  reasonable  time  as  re- 
quired, instructions  that  it  was  the  seller's 
duty  to  file  the  bond  within  a  reasonable 
time,  and  that  the  buyer's  failure  to  advise 
the  seller  that  the  bond  had  not  been  filed 
would  be  no  excuse  for  not  filing  it,  held 
not  prejudicial.  Equitable  Mfg.  Co.  v.  How- 
ard [Ala.]  41  So.  628.  Contract  requiring 
delivery  on  specified  day  "with  a  few  days 
to  play  on"  held  to  expire  within  a  reason- 
able time  thereafter.  Bell  v.  Hatfield  [Ky.] 
89  S.  W.  544.  An  order  by  ^  aintiff  to  de- 
fendant to  manufacture  and  hip  an  engine 
"as  soon  as  possible,  abou-  30  rtays,"  and 
reciting  that  it  was  "subipct  to  the  ap- 
proval" of  defendant,  did  not  state  any  defi- 
nite time  for  the  performance  of  the  con- 
tract, and  the  petition  for  delay  was  de- 
fective for  failure  to  show  such  time.  Per- 
kins V.  Maurepas  Milling  Co.  [Miss.]  40  So. 
993.  Contract  providing  that  it  should  con- 
tinue for  period  of  18  months  from  date 
on  which  it  took  effect,  "and  thereafter 
until  six  months  shall  have  elapsed  after 
written  notice  shall  have  been  received  by 
either  party  of  the  intention  of  the  other 
party  to  withdraw  from  this  agreement." 
held  not  to  create  an  absolute  and  uncon- 
ditional contract  for  two  years  which  neither 
party  could  terminate  by  notice  short  of  that 
period,  but  that,  if  either  party  gave  notice 
of  withdrawal  at  any  time  within  a  year 
from  the  date  of  the  contract,  it  would 
terminate  at  the  expiration  of  the  18  months 
mentioned  therein.  Mayo.  Hysore  &  Co.  v. 
Philadelphia  Textile  Machinery  Co.  [Va.]  63 
S.   E.   967. 

81.     See   5   C.   L.   712. 

83.     Where    there    Is    no    contract    fixing 
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tion  may  ordinarily  be  recovered  for  services,  materials,  or  expenses  not  contemplat- 
ed by  the  parties  when  the  contract  was  made.*''  Where  an  obligation  is  to  be  paid 
from  a  certain  fund,  the  right  of  recovery  is  limited  to  the  amount  of  such  fund.^* 
IS'o  time  for  payment  being  specified,  it  is  presumed  to  be  made  when  the  contract 
is  performed.**^  Cases  dealing  with  particular  provisions  as  to  payment  will  be 
found  in  the  note.*^ 

(§4)  F.  ^Vllat  law  gov  ems}' — As  a  general  rule  the  lex  loci  contractus  gov- 
erns in  determining  the  validity  and  effect  of  the  contract,  and  the  lex  fori  deter- 
mines the  course  of  procedure  in  giving  redress  thereon.** 

§  5.  Modification  and  merger.^'-' — The  parties  to  an  executory  contract  may 
at  pleasure,  and  by  mutual  assent,'*'*  alter  or  modify  it,^^  or  substitute  a  new  one 


the  amount  to  be  paid  for  personal  services, 
plaintiff  is  entitled  to  recover  their  reason- 
able value  and  not  the  amount  which  will 
reasonably  compensate  him  for  the  services 
rendered.  Instruction  held  erroneous.  Mc- 
Grew's  Ex'r  v.  O'Donnell  [Ky.]  92  S.  W.  301. 
Evidence  held  not  to  support  finding-  that 
defendant  agreed  to  pay  plaintiff  the  usual 
commission  for  plans.  Fairfield  v.  Hart 
[Mich.]  102  N.  W.  641.  Where  plaintiff  was 
employed  as  cook  in  defendant's  hotel  at 
$3.50  per  week  until  there  were  more  in 
defendant's  hotel  to  cook  for  and  there- 
after notified  defendants  that  she  should 
expect  $10  per  week  for  services  there- 
after, to  which  defendants  neither  agreed 
nor  disagreed,  held  plaintiff  was  entitled 
to  recover  the  reasonable  value  of  her  ser- 
vices. Sexton  V.  Snyder  [Mo.  App.]  94  S. 
W.  562.  Instruction  that  if  plaintiff  sawed 
larg-er  ties  than  those  specified  in  contract 
without  notice  to  defendants  that  he  would 
charge  for  them  a.t  a  higher  rate  than  that 
fixed  by  the  contract  for  the  sawing  of  ties 
therein  specified  he  could  not  recover  at  a 
higher  rate,  held  properly  refused  because 
ties  differed  from  those  specified  in  con- 
tract, were  larger,  and  were  not  sawed 
under  it.  Vale  v.  Suiter,  58  W.  Va.  353, 
52  S.  E.  313.  Custody  of  mining  properties 
by  defendant  held  that  of  the  plaintiffs,  and 
the  amount  of  his  compensation  not  having 
been  agreed  upon,  he  was  entitled  to  such 
amount  as  his  services  were  reasonably 
worth.     Andrews  v.  Connolly,  145  F.  43. 

S3.  For  discussion  of  right  of  building 
contractors  to  recover  for  extras,  see  Build- 
ing and  Construction  Contracts,  7  C.  L.  480. 
In  action  for  stenographer's  services,  where 
only  conflict  in  evidence  was  as  to  the  price 
to  be  paid  per  folio  for  depositions,  each 
party  claiming  that  the  work  was  to  be 
done  for  a  different  price  but  both  that  a 
carbon  copy  was  to  be  furnished  free,  and 
the  evidence  not  showing  a  conditional 
promise  on  either  side  as  to  the  copy,  held 
that  judgment  including  comperksation  for 
copy  was  erroneous.  Hall  v.  Luckman 
[Iowa]  107  N.  'W.  932.  Statement  of  plain- 
tiff who  had  arranged  to  chaperon  defend- 
ant's daughter  on  a  European  trip  that  a 
certain  sum  would  cover  her  extra  expenses 
above  the  agreed  compensation,  held  not 
to  prevent  plaintiff  from  recovering  addition- 
al extra  expenses  which  she  was  required 
to  incur,  which  were  not  contemplated  bv 
the  parties  and  were  rendered  necessary 
through    daughter's    conduct    in    leaving    the 


party,  etc.  Leonard's  Adm'r  v.  Cowling 
[Ky.]  93  S.  W.  909.  Letter  written  by  plain- 
tiff to  defendant,  while  arranging  to  take 
latter's  daughter  on  a  European  trip,  by  mis- 
take fixed  the  expense  of  the  trip  at  a  cer- 
tain sum  for  6  months'  trip.  Later,  how- 
ever, defendant,  in  a  personal  interview, 
was  given  to  understand  that  the  sum  named 
would  only  cover  a  3  months'  trip.  Trip 
actually  lasted  three  months  and  three 
weeks.  Held  that  statement  in  letter  did 
not  preclude  plaintiff  from  recovering  extra 
compensation  for  the  additional  three  weeks. 
Id. 

84.  To  be  paid  from  the  proceeds  of  a 
sale  of  concentrates.  Farrell  v.  Gold  Flint 
Min.  Co.,  32  Mont.  416,  80  P.  1027.  Cannot 
recover  in  the  absence  of  evidence  showing 
a  sale  and  a  sum  sufficient  to  reimburse 
him  received  therefrom.  Id.  Parties  may 
contract  for  the  payment  of  an  obligation 
out  of  a  particular  fund  and  in  a  particular 
manner.  Agreement  that  money  advanced 
by  plaintiff  should  be  repaid  out  of  the  prof- 
its of  a  partnership  to  be  entered  into  by 
plaintiff  and  defendant.  Defense  good. 
Creery   v.    Thompson,    26    Pa.    Super.    Ct.    511. 

S5.  Building.  Gurski  v.  Doscher,  98  N. 
Y.  S.  588.  Where  land  Is  sold  to  one  who 
agrees  to  pay  a  part  of  the  consideration 
to  a  creditor  of  the  vendor,  and  no  time 
is  specified  for  payment,  it  is  payable  im- 
mediately, under  Civ.  Code  §  1657.  Peters 
v.   George   [Cal.   App.]    81    P.   1117. 

86.  Where  plaintiff  agreed  to  buy  adver- 
tising space  and  sell  it  to  defendant,  held 
the  contract  with  defendant  as  well  as  the 
conduct  of  the  parties  negatived  any  obli- 
gation on  the  part  of  defendant  to  paj'  "short 
rates,"  which  plaintiff  had  been  compelled 
to  pay  a  newspaper  with  which  he  had  con- 
tracted in  order  to  carry  out  his  contract 
with  defendant.  Hampton  Co.  v.  Schlesinger, 
99    N.   y.    S.    522. 

87.  See   5   C.  L.    713. 

88.  For    a    full    discussion    of    this 
tion   see   Conflict   of  Laws,    7   C.   L.   677. 

S».     See    5    C.     L.     713. 

90.  Where  a  seller  wrote  to 
that  he  could  not  afford  to  ship  the 
under  the  terms  of  the  contract  and  suf 
ing  new  terms,  the  mere  fact  that  the  buver 
ordered  the  goods  after  receipt  of  the  seller's 
letter  was  not  an  acquiescence  in  the  new 
terms  suggested  by  the  seller.  Brennan 
V.  Dansby  [Tex.  Civ.  App.]  95  S.  W.  700. 
Where  it  appeared  that  if  oral  contract 
was  entered  into  it  amounted  to  a  novation 
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therefor,"  and  cannot  limit  their  right  to  do  so."^  As  a  general  rule,  no  further 
consideration  is  necessary  than  the  mutual  assent  of  the  parties.'-**  The  draft  of  a 
written  contract  may  be  changed  by  either  party  before  signature.""  A  provision 
that  no  agent  shall  have  a  right  to  change  or  modify  the  terms  of  a  written  contract 
does  not  preclude  a  party  from  showing  that  he  was  induced  to  enter  into  it  through 
an  agent^s  fraudulent  representations.^* 

It  is  generally  held  that  a  written  contract  not  under  seal  may  be  modified"  or 
discharged  by  a  subsequent  parol  agreement,^'^  and  the  same  is  true  in  regard  to 


and  necessarily  involved  an  abrogation  of  a 
iprevious  written  one,  giving  of  an  instruc- 
tion as  to  necessity  of  meeting  of  minds 
on  terms  of  oral  contract  held  to  render 
unnecessary  instruction  tliat  jury  could  not 
find  that  the  written  agreement  was  set 
aside,  unless  evidence  showed  that  it  was 
mutually  agreed  that  it  should  be  abrogated. 
Hubbard  City  Cotton  Oil  &  Gin  Co.  v.  Nichols 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  1.  89  S. 
W.  795.  Defendant's  agreement  to  pay  plain- 
tiff a  certain  sum  for  furnishing  the  name 
of  a  purchaser  for  farm  held  not  revoked 
by  defendant's  statement,  after  name  had 
been  furnished,  that  he  would  not  pay  com- 
■  mission  unless  farm  was  sold  for  a  certain 
sum,  plaintiff  not  having  assented  to  th« 
modification.  Burd  v.  Webster  [Wis.]  107 
N.  W.  23.  Where  a  written  contract  exists, 
and  one  of  the  parties  sets  up  an  arrange- 
ment of  a  different  nature,  alleging  conduct 
on  the  other  side  amounting  to  a  substitu- 
tion of  this  arrangement  for  the  written 
contract,  he  must  clearly  show  not  only 
his  understanding,  but  that  the  other  party 
had  the  same  understanding.  Stephens  v. 
Pv.=;sex  County  Park  Commis.sion  [C.  C.  A.] 
143  F.  844.  Failure  of  defendant  to  reply 
to  contractor's  letter  held  not  to  entitle 
latter  to  assume  that  defendant  intended 
to  release  him  from  obligation  to  have 
■work  completed  within  a  specified  time. 
Id. 

91.  Payment  of  interest  in  advance  is  of 
itself  prima  facie  evidence  of  an  extension  of 
lime  for  the  payment  of  the  principal.  Hig- 
gins  v.  McPherson,  118  111.  App.  464.  Sub- 
stituted or  modified  agreement  for  pur- 
chase of  plaintiff's  land  at  a  judicial  sale 
held  inapplicable  since  contingencies  which 
it  was  designed  to  cover  never  arose. 
Gloeckner  v.  Kittlaus,  192  Mo.  477,  91  S. 
W.  126.  Withdrawal  by  mutual  consent  of 
money  deposited  in  bank  by  plaintiff  to 
.■secure  his  performance  of  contract  w^ith 
decedent,  and  which  was  to  be  forfeited  to 
latter  in  case  of  nonperformance,  and  lo-in 
thereof  to  decedent  held  not  to  conclusively 
show  abro^ition  of  provision  for  forfeiture, 
but  question  whetlier  abrogation  Avas  in- 
tended was  for  jury.  Eekhout  v.  Cole,  135 
N.  C.  583,  47  S.  E.  655.  Contract  for  sale  of 
school  land  under  which  deed  was  delivered 
to  purchaser,  who  gave  note  tlierefor  secured 
>)y  vendor's  lien,  held  executory,  so  that  com- 
missioners' court  could  modify  it  by  re- 
ducing rate  of  interest.  Delta.  County  v. 
Klackburn  [Tex.  Civ.  App.]  90  S.  W.  902. 
Wliere  during  the  performa.nce  of  a  con- 
struction contract  plaintiff  for  a  considera- 
tion agreed  to  ask  for  no  more  payments 
until  certain  work  was  finished,  he  was  not 
justified     in     abandoning     the     work     before 


it  was  completed  because  he  was  not  paid 
for  extra  work.  Condon  v.  Church  of  St. 
Augustine,    98    N.    Y.    S.    253. 

Evidence    held    not    to    sliow    niodifiention: 

Of  contract  of  employment.  Schulze  v.  Shea 
[Colo.]  86  P.  117.  Parol  modification  of  a 
lumbering  contract  as  to  the  manner  and 
place  of  cutting  and  moving  the  timber. 
Des  Allemands  Lumber  Co.  v.  Morgan  City 
Timber  Co.  [La.]  41  So.  332.  Of  contract  for 
construction  of  electric  railway.  Tennis 
Bros.  Co.  V.  Wetzel  &  T.  R.  Co.,  140  F.  193. 
Where  contract  provided  that  vendor  was 
to  furnish  a  clear  abstract  of  title  "except 
an  incumbrance  of  $4,000,"  which  vendee  as- 
sumed, provision  in  deed  that  sale  was  made 
"subject  to  an  incumbrance  of  $4,000  and 
unpaid  commissions  on  such  loan"  held  not 
a  modification  of  the  contract  so  as  to  re- 
quire vendee  to  pay  such  commissions.  Wil- 
son v.  Wilson,  115  Mo.  App.  641,  92  S.  W. 
145. 

Evidence  held  to  show  modification:  Ex- 
tending time  for  delivery  of  cotton.  Rankin 
V.   Mitchem    [N.   C]    53   S.    E.    854. 

92.  Discharge  of  contract  may  be  effect- 
ed by  a  change  in  the  terms  whereby  a 
new  contract  is  in  effect  substituted  for  the 
old.  American  Fine  Art  Co.  v.  Simon  [C.  C. 
A.]  140  F.  529.  Whether  there  has  been  such 
a  rescission  or  discharge  is  a  question  of 
intention.  Id.  Evidence  held  to  show  oral 
agreement  which  operated  to  rescind  writ- 
ten contract  to  purchase  advertising  matter. 
Id.  A  paper  signed  by  one  of  the  parties 
stating  that  the  other  party's  rights  under 
the  contract  were  not  to  be  affected  by  de- 
lay in  performance,  held  not  a  new  contract. 
Landvoigt   v.    Paul,    27   App.   D.    C.    423. 

93.  May,  by  a  subsequent  agreement  based 
on  a  sufficient  consideration,  modify  it  in 
any  manner  they  see  fit,  notwithstanding  a 
provision  therein  that  it  shall  only  be  modi- 
fied in  a,  particular  manner.  Provision  in 
insurance  policy  restricting  exercise  of  right 
to  obtain  other  insurance.  Polk  v.  Western 
Assur.    Co.,    114    Mo.    App.    514,    90    S.    W.    397. 

94.  Addition  of  interest  to  note.  Well- 
den  V.  Witt  [Ala.]  40  So.  126;  Elliott  v. 
Howison    [Ala.]    40   So.    1018. 

95.  Draft  of  written  contract  may  be 
changed  at  any  time  before  signature. 
Whore  parol  contract  void  under  statute  of 
frauds  was  subsequently  reduced  to  writing 
by  plaintiff,  he  was  entitled  to  insert  new 
conditions  therein  before  sending  it  to  de- 
fendant for  signature.  Bewick  v.  Hanika 
[Mich.]  12  Det.  Leg.  N.  672,  106  N.  W. 
63. 

96.  Contract  for  sale  of  fruit  trees.  Bone- 
wfll  &  Co.  V.  Jacobson  [Iowa]  106  N.  W. 
614. 

97.  Elliott  V.   Howison    [Ala.]    40   So.    1018. 


808 


CONTEACTS  S  6A. 


7  Cur.  Law. 


specialties,  provided  the  subsequent  agreement  lias  been  executed.^^  By  statute  in 
some  states  the  foregoing  rule  as  to  specialties  is  made  applicable  to  all  written 
contracts.^ 

In  so  far  as  the  new  and  the  old  contracte  ara  consistent,  they  should  be  con- 
strued together.^ 

No  rights  can  be  based  on  a  contract  Avhich  has  been  entirely  abrogated  by 
the  substitution  of  a  new  one.^ 

Merger^ — ^Before  one  contract  is  merged  in  another  and  superseded  thereby, 
the  last  one  must  be  between  the  same  parties  as  the  first  and  must  embrace  the 
game  subject-matter,  and  must  have  been  so  intended  by  the  parties.^ 

§  6.  DiscJiarge  by  performance  or  breach.  A.  General  rules.^-^A  breach 
arises  on  the  unexcused^  failure  or  refusal  of  one  party  to  carry  out  his  part  of  an 
entire  contract,*  or  where  he  voluntarily  puts  it  out  of  his  power  to  perform,^  or 


08.  By  substitution  of  Inconsistent  oral 
agreement.  American  Fine  Art  Co.  v.  Simon 
[C.  C.  A.]   140  P.  529. 

99.     A   parol   agreement   on   sufficient   con- 
sideration   extending'    the    time    of    payment 
under  a  mortgage  is  valid.     Moody  v.  Atkins 
[Ala.]    40   So.    305.     Oral   executed   agreement 
reducing    the    rent    called    for    in    a    sealed 
lease.     Snow    v.     Griesheimer,     220    111.     106, 
77    N.    E.    110.     Salesman    could    prove    sub- 
sequent parol  agreement  relieving  him  from 
responsibility   for   the  collection   of  accounts 
for    sales    where    by    virtue    of    performance  : 
thereof    the    accounts    could    no    longer    be  | 
collected    by    him    because    the    title    thereto  ^ 
had  vested  in  his  employer.     American  Food 
Co.     V.     Halstead.     165     Ind.     633,     76    N.     B.  i 
251.  I 

1.  Under  Civ.  Code  §  1698,  a  verbal  agree-  | 
ment,  whereby  the  tenant  was  to  have  free 
pasturage  for  certain  stock  when  fully  exe- 
cuted by  pasturing  without  demand  for 
charge,  is  a  valid  modification  of  the  written 
contract  reserving  the  pasture  to  the  land- 
lord. Hanse  v.  Phillips  [Cal.  App]  82  P. 
1127.  Under  Rev.  Civ.  Code  §  1287.  Barton 
v.  Koon  [S.  D.]  104  N.  W.  521.  Evidence 
held  to  support  finding  that  written  con- 
tract for  purchase  and  sale  of  realty  and 
personalty  was  modified  by  parol.  Id.  Under 
Kev.  Codes  1899,  §  3996,  providing  that  a  con- 
tract in  writing  may  be  altered  by  a  con- 
tract in  writing  or  an  executed  oral  agree- 
ment and  not  otherwise,  oral  alteration  of 
written  contract  is  not  binding  unless  con- 
tract as  changed  has  been  executed.  Annis 
V.  Burnham  [N.  D.]  108  N.  W.  549.  Rule  ap- 
plies to  all  written  contracts,  whether  at- 
tempted alteration  pertains  to  performance 
or  other  provisions.  Id.  A  contract  for  the 
sale  of  realty  may  be  abandoned  or  waived 
by  the  vendee  by  parol.  Wisner  v.  Field 
[N.   D.]    106   N.  W.   38. 

2.  An  agreement  for  an  additional  sum, 
to  substitute  a  different  style  of  corners 
for  a  building  which  plaintiff  had  contracted 
to  plaster,  became  a  part  of  the  original 
contract  and  defendant  was  entitled  to  set 
off  against  plaintiff's  claim  for  a  balance 
due  the  amount  necessarily  spent  in  com- 
pleting abandoned  work.  Conroy  v.  Carlin, 
96  N.  Y.  S.  141.  Where  modification  of 
written  contract  of  bailment  affected  only 
the  time  for  the  payment  of  rental,  failure 
to  pay  rental   entailed  all  the  consequences 


stipulated  for  in  the  written  agreement. 
Whitehill  v.  Schwartz,  27  Pa.  Super.  Ct. 
526. 

3.  Where  It  was  agreed,  on  plaintiff  be- 
coming unable  to  carry  out  contract  for 
purchase  of  merry-go-round,  that  amount 
already  paid  on  purchase  price  should  be 
used  in  purchasing  a  shooting  gallery,  and 
that  original  contract  should  be  canceled, 
held  that  such  original  contract  could  not 
be  made  basis  of  cross-bill  by  defendant  in 
suit  to  set  aside  sale  of  shooting  gallery 
for  fraud.  Parker  v.  Anderson  [Tex.  Civ. 
App.]  85  S.  W.  856.  Where  a  note  was  exe- 
cuted for  services  rendered,  there  could  be 
no  recovery  on  account  for  the  services 
without  producing  the  note  or  accounting 
for  its  nonproductlon.  Dawdy  v.  Dawdy's 
Estate   [Mo.  App.]   94   S.  W.   767. 

4.  See  5  C.  L.  714. 

5.  Evidence  held  to  sustain  finding-  that 
new  contract  was  not  intended  to  supersede 
old  one.  Walsh  v.  Lunney  [Neb.]  106  N.  W 
447.  Contract  to  convey  right  of  way  to 
railroad  in  consideration  of  its  establishing 
station  and  stopping  accommodation  trains 
thereat  held  merged  in  subsequent  deed  con- 
veying land  on  condition  that  it  do  so,  and 
providing  for  reverter  for  breach,  and  rights 
of  parties  were  to  be  determined  by  terms 
of  such  deed.  Gray  v.  Chicago,  etc.,  R.  Co. 
[C.  C.  A.]  140  F.  337.  Contract  to  enter  into 
possession  of  and  operate  certain  railway 
held  superseded  by  subsequent,  lease  in  so 
far  as  the  two  were  inconsistent.  Granf* 
Trunk  W.  R.  Co.  v.  Chicago,  etc.,  R.  Co 
[C.  C.  A.]   141  F.   785. 

6.  See    5    C.    L.    714. 

7.  See  §   6  C,  post. 

8.  T\niere  party  totally  or  partially  fails 
to  perform  what  he  has  promised.  McGura 
V.  Neils  Lumber  Co.  [Minn.]  107  N.  'W.  130. 
Where  a  contract  provides  for  a  series  of 
acts,  a  nonperformance  of  one  accompanied 
with  a  refusal  to  perform  the  rest  constitutes 
a  breach  of  the  entire  contract.  As  wliere 
one  is  to  deed  several  lots  at  stated  periods 
and  fails  to  deed  one  lot,  stating  that  he 
will  not  deed  any  more  at  the  agreed  price. 
Landvoigt  v.  Paul,  27  App.  D.  C.  423.  To 
ascertain  w^hether  or  not  there  has  been 
a  breach  of  an  express  contract,  the  con- 
tract itself  must  be  looked  to  in  order  to 
determine  whether  the  party  declared 
against    has    failed    or    refused    to    perform 
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prevents  performance  by  the  other  party.^°  A  breach  of  an  independent  part  of  a 
severable  contract  does  not  put  an  end  to  the  whole  contract^  or  excuse  performance 
of  other  independent  provisions  b)^  the  other  party.^^ 


an    undertaking    according'    to    the    terms    of 
the    agreement   between    the    parties.     Bunt- 
ing   V.    Dobson    [Ga-]    54    S.    E.    102.     Where 
the  seller  of  property  agreed  to  take  it  back 
if  unsatisfactory  and  to  refund  the  purchase 
price,    under    Civ.    Code    §    1440,    the    contract 
was     broken     when     the     seller     refused     to 
receive    back    the    property    and    refund    the 
money.     Sierra  Land  &  Cattle  Co.  v.  Bricker 
[Cal.   App.]    S5    P.    665.     Complaint   held    suf- 
ficient to  show  breach  of  contract  to  convey 
land   in   consideration   of   services   performed 
by  defendant's  son.     Grau  v.  Grau  [Ind.  App.] 
77  N.  E.  816.     Evidence  in  action  on  contract 
whereby    plaintiffs    were    appointed    defend- 
ant's agents  to  sell  fish  held  to  require  sub- 
mission   of    question    of   breach    to    the    jury. 
Emerson  v.  Pacific  Coast  &  Norway  Packing 
Co.    [Minn.]    104   N.   W.    573.      "Where    plaintiff 
had    a   right    to    remove    oyster   shells    under 
a    coiitract    with    defendant,    and    defendant 
refused   to   permit  him   to  take  them,   it-  was 
not   necessary   in   an    action    on    contract   for 
the    value    of    the    shells    to    show-tliat    de- 
fendant   converted    them    to     his    own     use. 
Pass    Packing    Co.    v.    Torsch    [Miss.]    40    So. 
228.     "U'^here,    in    an    action    to     recover    the 
agreed     consideration    for    the    privilege    of 
filling  in  a  lot,  defendant  asserts  a  breach  by 
plaintiff  in  stopping  him,  evidence  that  sev- 
eral   months    later    defendant    attempted    to 
fill    in    som.e    more    is    not    conclusive    that 
plaintiff  had  not  broken  the  contract.    Johns- 
ton V.  O'Shea   [Mo.  App.]   94  S.  W.  783.     Evi- 
dence   held   not   to    show    any   breach    of    the 
conditions    of    bond     contract.     Grindrod     v. 
Anglo-American  Bond  Co.   [Mont.]    85   P.  891. 
Contract      by      which      defendant's      testator 
agreed    to    pay    plaintiff    a    certain    sum    per 
year    in    reparation    of    w^rongs    done    to    her 
and    her   sister,   held  not  breached   by   plain- 
tiff's  advising   with    testator   with    reference 
to   a   suit   against    her    involving    their    rela- 
tions, so  as  to  forfeit  plaintiff's  rights  there- 
under.     Wakley    v.    King,    98    N.    Y.    S.     957. 
Evidence  held  sufficient  to  sustain  a   finding 
that  the  breach  of  a  contract  to  manufacture 
varnishes     according    to    plaintiff's    formula 
occurred    more    than     two     years     after    the 
making    of    the    contract.     Grant    v.     Pratt, 
97    N.    Y.    S.    29.     In    action    on    note    payable 
when  defendant  was  able  to  pay  it,  evidence 
held    insufficient    to    show    that    he   was   able 
to  pay  it  at  a  certain  time.     Glass  v.  Adoue 
[Tex.    Civ.    App.]    86    S.    W.    798. 

9.  Absolute  destruction  of  the  subject- 
matter  by  voluntary  act  of  party  is  a  breach. 
Barker  &  S.  Lumber  Co.  v.  Edward  Hines 
Lumber  Co.,  137  F.  300.  Where  one  agrees  to 
sell  certain  lot  to  another  under  contract 
providing  that  he  shall  not  make  deed  until 
he  has  sold  certain  other  lots,  and  before 
selling    such    other    lots    puts    it    out    of    his 


held  not  to  render  impossible  of  performance 
contract  whereby  defendant  was  to  sort 
and  drive  defendant's  logs.  McGuire  v.  Neils 
Lumber  Co.  [Minn.]  1.07  N.  W.  130.  Where 
one  purchasing  a  mine  agrees  to  pay  $850 
out  of  the  first  "net  profits"  as  a  part  of 
the  purchase  price,  he  cannot  pile  up  the 
ore  mined  and  then  sell  it  with  the  mine 
and  escape  payment.  Teachenor  v.  Tibbals 
[Utah]  86  P.  483.  Evidence  held  sufficient 
to  show  that  enough  ore  had  been  mined 
to  net  $850  profit  if  it  had  been  sold.  Id. 
One  may  not  escape  liability  on  a  contract 
by  destroying  the  condition  upon  which  it 
was  to  have  been  performed.  Agreement 
by  the  parties  to  jointly  endeavor  to  se- 
cure control  of  a  corporation,  and  if  suc- 
cessful endeavor  to  make  plaintiff  manager. 
Control  lost  by  defendant's  contracting  with 
another.  Lloyd  v.  Dickson  [La.]  40  So.  542. 
Petition  alleging  that  the  parties  agreed  to 
jointly  endeavor  to  secure  control  of  a  cor- 
poration, and,  if  successful,  make  plaintiff 
manager,  and  that  defendant  thereafter  con- 
tracted with  another  party  by  vv^hlch  the 
same  position  was  to  be  secured  to  him,  held 
to    show    breach.     Id. 

10.     Where    two    promoters    of   a    proposed 
corporation    agreed    to    finance   it   and    failed 
because    certain    other    promoters    failed    to 
execute    certain    deeds    according    to    agree- 
ment   for    incorporation,    the    latter    cannot 
complain.     Miser    Gold    Min.    &    Mill     Co     v 
Moody  [Colo.]   86  P.   335.     Where  defendant's 
breach    of  contract   to   boom   and   sort   plain- 
tiff's   logs    lay    in    their    failure    to    run    logs 
down    river    to    point    where    they    could    be 
put   into  plaintiff's  boom,  due  to  defendant's 
use   of  river   above   sorting  gaps   as   storage 
pond  for  Its  own  logs  instead  of  maintaining 
river  as  navigable  waterway,  and  not  in  fail- 
ure   to    put    logs    into    the    boom    below    the 
sorting    gaps,     defendant    could    not    excuse 
itself  on  ground  that  performance  was  physi- 
cally impossible  because  plaintiff's  boom"  in- 
to which   logs  were   to  be  delivered  was  not 
large  enough  to  contain  logs  which  they  put 
into  the  river.     Nester  v.  Diam.ond  Match  Co 
[C.    C.    A.]    143    F.    72.     A   party    cannot    stop 
perform.ance     to     prevent     anticipated     loss 
without   becoming  accountable  for  the   dam- 
age  caused    by   the   interruption.     Defendant 
held   not   entitled  to   stop  plaintiff  from  cut- 
ting more  logs  until   those  already  cut  were 
hauled    for    fear    more    would    be    cut    than 
could   be    hauled   and    that   the   excess   would 
be    injured    by    lying    in    the    woods,    where 
there  was  nothing  in  the  contract  authorizing 
him    to    regulate    the    matter    and    defendant 
was   entitled  to  retain  a  certain   part  of  the 
contract    price   until   the   work  was  complet- 
ed.    Morgan  v.   Tucker    [Vt.]    61   A.   863. 

11.     If    the    renunciation    of  part    perform- 


power  to  perform  by  selling  lot  covered  by  ance  does  not  go  to  the  whole  consideration 
the  contract,  he  is  guilty  of  a  breach,  and  and  does  not  render  full  performance  im- 
vendee  may  sue  at  once  without  waiting  for  possible,  or  render  the  main  object  of  the 
sale  of  other  lots  and  without  tendering  contract  unattainable,  and  was  not  Intend- 
purchase  price.  Cooley  v.  Moss,  123  Ga.  I  ed  to  excuse  performance  of  the  other  pro- 
707,  51  S.  E.  625.  Purchase  by  defendant  of  I  visions,  no  breach  occurs,  and  no  right  of  ac- 
logs   with   which   his   logs   were   commingled  \  tion  arises.     Barker  &  S.  Lumber  Co.  v.  Ed- 
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If  a  party  to  an  entire  executory  contract,"  before  the  time  for  performance 
arrives,  distinctly  and  unequivocally^^  renounces  or  repudiates  it,  the  other  party 
may,  at  his  election,"  treat  his  action  as  a  breach.^^ 

(§6)  B.  Acceptance  and  ivaiver}^ — Performance  of  the  contract  according 
to  its  terms  may  be  waived  by  a  party  having  knowledge  of  the  facts,^^  or  his  duly 
autliorized  ao-ent,^*  either  expressly^"  or  by  acts  or  conduct  showing  an  intention  not 


ward  Hines  Lumber  Co.,  137  F.  300.  Perform- 
ance or  balance  of  contract  not  excused  because 
a  party  voluntarily  disables  himself  from 
I.erforming-  a  severable  portion  thereof.  Id. 
Supplemental  agreement  extending-  contract 
for  sawing-  logs  to  timber  subsequently  pur- 
chased held  an  independent  provision,  so 
that  its  unintentional  breach  by  having 
timber  cut  and  sawed  elsewhere  did  not  ex- 
cuse plaintiff  from  further  performance.  Id. 
Breach  of  provision  in  compromise  agree- 
ment that  switch  which  defendant  was  to 
be  allowed  to  maintain  in  front  of  plain- 
tiff's premises  should  be  kept  open  and  free 
of  cars,  except  when  in  actual  use,  held  no 
ground  for  cancellation  in  equity,  but  inno- 
cent party  would  be  relegated  to  action  at 
law  for  damages.  Haydon  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  93  S.  W.  833.  Contract 
for  sale  of  good  will  of  business  and  not 
to  engage  in  same  business  held  severable, 
so  that  breach  of  latter  agreement  did  not 
preclude  recovery  on  note  given  covering 
consideration  for  both,  but  only  entitled  de- 
fendant to  recoup  damages  resulting  from 
breach.  Bradford  v.  Montgomery  Furniture 
Co.,    115    Tenn.    610,    92    S.    W.    1104. 

12.  It  is  essential  to  the  repudiation  of 
a.  contract  that  there  be  something  still  to 
be  performed  by  the  repudiating  party. 
Could  be  no  repudiation  of  a  mutual  release 
of  liens.  Holden  v.  Gilfeather  [Vt.]  63  A. 
144. 

13.  Letters  held  to  amount  to  a  refusal 
to  abide  the  terms  of  the  contract.  Rus- 
sell V.  Excelsior  Stove  &  Mfg.  Co.,  120  111. 
App.  23.  Evidence  Insufficient  to  show 
breach  by  defendant  of  contract  by  whicli 
plaintiff  was  to  construct  a  dam.  National 
Contracting  Co.  v.  Hudson  River  Water  Pow- 
er Co..  110  App.  Div.  133,  97  N.  Y.  S.  92.  Must 
be  both  intention  to  abandon  it  and  the  ex- 
ternal action  to  do  so.  McGuire  v.  Neils 
Lumber  Co.  [Minn.]  107  N.  W.  130.  Pur- 
chase by  defendant  of  all  logs  lying  along 
banks  of  stream  held  not  to  amount  to  repu- 
diation of  contract  whereby  defendant  was  to 
sort  and  drive  logs  commingled  with  them 
which  originally  belong  to   defend-snt.      Id. 

14.  A  mere  statement  of  a  promisor  that 
he  will  not  perform  his  contract  does  not 
constitute  a  breach  until  the  other  party 
acts  uron  it.  Landvoigt  v.  Paul,  127  App. 
D.  C.  423.  The  other  party  may  accept  the 
statement  as  a  breach  and  sue  thereon  or 
may  stand  by  the  contract  and  wait  the  time 
of  performance.  Id.  Although  renunciation 
goes  to  the  whole  coi\tract,  or  to  a  vital; 
dependent,  provision,  yet,  if  the  other  party 
does  not  promptly  accept  it  as  a  breach,  the 
contract  will  be  regarded  as  still  alive  for 
all  purposes.  Barker  &  S.  Lumber  Co.  v. 
Edward  Hines  Lumber  Co.,   137   F.   300. 

15.  Landvoigt  v.  Paul,  27  App.  D.  C.  423; 
McGuire  v.  Neils  Lumber  Co.  [Minn.]  107  N. 
W    130-    Alger-Fowler   Co.    v.   Tracy    [Minn.] 


107  N.  W.  1124.  May  sue  at  once.  Seymour 
v.  Warren,  100  N.  Y.  S.  267.  May  treat  the 
contract  as  rescinded  and. sue  for  the  amount 
paid  by  him  thereunder.  Where  one,  who 
!ias  agreed  to  teach  another  until  latter 
becomes  proficient  in  certain  line,  abandons 
contract  after  being  paid  in  full  and  refuses 
to  teach  him  longer.  Timmerman  v.  Stan- 
ley, 123  Ga.  850,  51  S.  E.  760.  Express  repu- 
'liation  and  denial  of  oral  contract  to  divide 
profits  of  purchase  and  sale  of  land  by  per- 
son liaving  title  gives  rise  to  cause  of  ac- 
tion against  him  for  damages.  Rice  v.  Par- 
rott  [Neb.]  107  N.  W.  840.  Where  a 
party  expressly  repudiated  contract  and  noti- 
fied the  other  that  it  would  receive  no  more 
iron  under  it,  in  an  action  for  breach  no 
advantage  can  be  taken  of  the  other  party's 
failure  to  perform  thereafter.  Whiting- 
Foundry  Equipment  Co.  v.  Hirsch,  121  111. 
App.    373. 

16.  See   5    C.   L.    715. 

17.  Where  a  planter  in  consideration  of 
advances  made  by  a  factor  agreed  to  ship  his 
cotton  crop  to  him  or  to  some  one  designated 
by  him,  but  thereafter  sold  the  crop  to  an- 
other person  without  the  knowledge  of  the 
factor,  the  fact  that  the  latter  had  failed 
to  designate  a  consignee  and,  after  being 
informed  of  the  partial  shipment  already 
made,  received  the  promise  of  the  planter 
to  ship  the  balance  of  the  crop  according  to 
contract,  did  not  constitute  a  waiver  of 
the  breach.  National  Bank  of  Commerce  v. 
Sullivan  [La.]  41  So.  480.  Where  the  plant- 
er kept  deposits  w^ith  the  factor  of  otiier 
funds  than  those  advanced,  the  fact  that 
the  factor  collected  the  proceeds  of  a  draft 
drawn  by  the  planter  on  the  purcliaser  and 
credited  tlie  same  to  the  planter's  account 
did  not  give  notice  of  the  wrongful  sale  so 
as  to  constitute  a  w^aiver.  Id.  Where  the 
liability  of  a  subscriber  to  an  agreement 
was  conditioned  on  tiie  securing  of  a  certain 
number  of  responsible  signers,  the  fact  of 
his  signing  at  a  time  when  the  signatures  of 
insolvent  persons  -were  on  the  paper  -was  not 
a  waiver  of  the  condition,  he  being  ignorant 
of  the  insolvency.  Sager  </  Gonnermann,  100 
N.  Y.  S.  406. 

18.  A  change  or  waiver  must  be  made  by 
one  having  authority.  1l  -was  not  shown 
tliat  plaintiff's  bookkeeper  had  authority  to 
change  or  waive  a  com  act  binding  defend- 
ant to  store  goods  -where  they  would  not 
freeze,  and  defendant  .;Ould  not  show  the 
acts  and  declarations  of  the  bookkeeper. 
Flienix  Nerve  Beverage  Co.  v.  Dennis  &  L. 
Wharf  &  Wharfage  Co.,  189  Mass.  82,  75  N. 
E.     258. 

19.  Hilton  v.  Hanson  [Me.]  62  A.  797. 
Wliere  a  party  has  expressly  waived  a  no- 
tice of  the  default  of  one  whose  debt  he 
has  agreed  to  pay,  .e  can  not  complain 
that  such  notice  was  lOt  given.  Smyser  v. 
Fair    [Kan.]     85    P.    408. 
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to  require  it.^"     Thus,  the  absolute  and  unconditional  acceptance  of  an  article  con- 
tracted for,  with  knowledge  of  all  the  facts,  is  a  waiver  of  any  defects  therein.-^ 


20.  By  acts  and  declarations  manifestingr 
an  intent  not  to  claim  the  supposed  advan- 
tage, or  by  a  course  of  acts  or  conduct,  or 
by  so  negrlecting  and  failing  to  act  as  to 
induce  a  belief  that  it  was  tlie  intention  and 
purpose  to  waive.  Hilton  v.  Hanson  [Me.] 
62  A.  797.  Must  not  remain  silent  after 
learning-  of  breach  of  conditions  for  which 
forfeiture  is  imposed  as  a  penalty.  Insur- 
ance policy.  Polk  v.  Western  Assur.  Co., 
1.14  Mo.  App.  514,  90  S.  W.  397.  Where  a 
lessor  waived  his  right  to  declare  a  for- 
feiture of  a  gas  and  oil  lease  at  the  end  of 
a  12  year  period,  the  lessee  was  entitled  to 
a  reasonable  time  thereafter  in  u'hich  to 
develop  the  territory.  American  Window 
Glaiss  Co.  V.  Indiana  Natural  Gas  &  Oil  Co. 
[Ind.  App.]  76  N.  E.  1006.  What  was  a  rea- 
sonable tijne  was  a  question  of  fact.  Id. 
Damage  due  to  omission  of  tying  of  brick 
work  called  for  by  specifications  for  in- 
stalling boiler  held  chargeable  to  default 
of  defendant  in  failing  to  furnish  proper  su- 
perintendent in  absence  of  proof  that  plain- 
tiff acquiesced  in  variance,  ■vvhich  was  ques- 
tion for  the  jury.  Arkwright  Mills  v.  Ault- 
man   &  T.   Mach.  Co.   [C.   C.  A.]    145  F.  783. 

Evidence  held  to  ahovr  T»-aIver:  Where 
the  wife  of  a  teacher  taught  for  him  while 
he  was  sick,  without  being  employed  by 
the  school,  it  w^as  open  to  the  jviry  to  find 
that  the  school  accepted  the  wife's  services 
In  place  of  those  of  her  husband  and  tliat 
he  w^as  to  receive  compensation  therefor 
as  though  he  had  rendered  the  services  him- 
self. Southern  Industrial  Inst.  v.  Hellier,  142 
Ala.  686,  39  So.  163.  Where  lease  of  rails 
and  track  material  required  lessee,  on  termi- 
nation of  lease  or  lessee's  failure  to  keep  the 
conditions  of  the  same,  to  redeliver  them 
to  tlie  lessor  at  a  certain  place,  acceptance 
of  them  by  lessor  at  a  different  place  held 
to  put  an  end  to  the  contract  and  to  relieve 
the  lessor  and  his  sureties  from  liability  for 
future  rent,  or  for  expense  of  removing  them 
to  place  of  delivery  named  in  the  contract. 
White  River,  etc.,  R.  Co.  v.  Star  Ranch  & 
Land  Co.  [Ark.]  91  S.  W.  14.  Acceptance  did 
not,  however,  release  them  from  liability  for 
rent  previously  accrued.  Id.  Acts  of  archi- 
tect and  owner  held  a  waiver  of  the  provi- 
sion in  a  construction  contract  tliat  no  ex- 
tension of  time  could  be  granted  except  upon 
written  demand.  Huber  v.  St.  Joseph's  Hos- 
pital [Idaho]  83  P.  768.  Error  to  exclude 
evidence  sliowing  acts  by  the  owner  or  archi- 
tect waiving  the  provision  requiring  writ- 
ten application  for  extension  of  time.  Id. 
Where  a  party  rejected  a  tender  of  an  agreed 
nominal  consideration  for  an  option,  saying 
"If  I  want  anything  I  will  take  it  all  at 
once,"  can  not  assert  in  equity  nonpayment 
of  consideration.  Seyferth  v.  Groves  &  S. 
R.  Co.,  119  111.  App.  275.  Failure  to  furnish 
■crap  iron  of  the  grade  called  for  by  the 
contract  cannot  be  made  the  ground  of  re- 
scission w^here  the  purchaser  rejected  the  iron 
and  allowed  substitution.  Whiting  Foundry 
Equipment  Co.  v.  Hirsch,  121  111.  App.  373. 
The  acceptance  of  annual  rental  and  exe- 
cution of  a  receipt  after  the  expiration  of 
a   12-year  period   provided   for   in   a  gas   and 


oil  lease  was  a  waiver  of  the  right  to  claim 
a  forfeiture  at  the  end  of  the  12-year  peri- 
od. American  Window  Glass  Co.  v.  Indiana 
Natural  Gas  &  Oil  Co.  [Ind.  App.]  76  N.  E. 
1006.  Of  written  contract  for  cutting  wood 
and  timber,  etc.  Hilton  v.  Hanson  [Me.] 
62  A.  797.  Where  owners  consummated  sale 
brought  about  by  brokers,  held  that  they 
could  not  contend  that  it  was  not  brought 
about  within  a  reasonable  time.  Morgan  v. 
Keller.  194  Mo.  663,  92  S.  W.  75.  Vendor 
may  waive  provision  of  contract  for  sale 
of  realty  that  title  shall  be  clear  of  incum- 
brances before  he  makes  payment,  and  does 
so  if  he  makes  no  objection  to  making  pay- 
ment on  that  ground  but  is  willing  to  pay 
and  let  incumbrances  he  lifted  afterwards. 
Davis  V.  Barada-Ghio  Real  Estate  Co.,  115 
Mo.  App.  327,  92  S.  W.  113.  Where  vendee 
is  willing  and  able  to  pay  purchase  money 
and  offers  to  do  so,  and  vendor  makes  no 
objection  to  the  offer  because  the  cash  is  not 
proffered,  latter  thereby  waives  tender  of 
cash.  Id.  Two  of  three  persons  who  agreed 
that  their  salaries  as  officers  of  a  proposed 
corporation  should  be  paid  out  of  the  prof- 
its could  not  recover  from  the  third  a  sal- 
ary received  by  him  out  of  the  capital  where 
they  assented  to  such  payment.  Mills  v. 
Hendershot  [N.  J.  Eq.]  62  A.  542.  Where  it 
was  agreed  that  neither  dividends  nor  sal- 
aries to  stockholders  or  officers  of  a  proposed 
corporation  should  be  paid  except  from  the 
profits,  salaries  paid  after  it  was  known 
that  there  were  no  profits  could  not  have 
been  considered  by  the  parties  as  controlled 
by  the  dividend  clause  of  the  agreement  and 
were  not  paid  in  violation  thereof.  Id.  A 
navigation  company  notified  defendant  that 
it  could  not  carry  out  its  contract  to  pur- 
chase 2,000  tickets  daily  at  45  cents  each. 
Defendant  then  wrote  that  thereafter  the 
charge  would  be  50  cents  per  ticket  as  the 
45-cent  rate  was  given  on  the  theory  that 
the  navigation  company  would  carry  out  its 
agreement.  Held  a  waiver  of  the  stipula- 
tion for  the  purchase  of  2,000  tickets  daily, 
though  the  letter  further  stated  that  there 
was  no  time  in  which  to  modify  the  contract. 
Kirkland  v.  Niagara  Gorge  R.  Co.,  109  App. 
Div.  201,  95  N.  Y.  S.  657.  The  waiver  was 
supported  by  a  sufficient  consideration,  to 
wit,  the  payment  of  an  additional  sum  for 
tickets.  Id.  An  entire  contract  for  purchase 
of  yarn  called  for  its  delivery  in  instalments. 
Defendants  objected  to  yarn  delivered  as  not 
being  in  accordance  with  the  contract  but 
accepted  and  used  it.  Held  that  they  could 
not  thereafter  rescind  and  refuse  to  accept 
future  deliveries,  since  they  had  put  it  out 
of  their  power  to  restore  the  consideration. 
Harding,  Whitman  &  Co.  v.  York  Knitting 
Mills,  142  F.  228.  PlaintiiT's  conduct  in  al- 
lowing time  conceded  in  which  to  arrange 
for  freight  rates  to  elapse  without  notify- 
ing other  party  to  proceed  with  logging  opei-- 
ations,  held  a  ■vvaiver  of  contract  provision 
requiring  logging  operations  the  first  year. 
Mueller  v.  Cook,  126  Wis.  504.  105  N.  W. 
1054.  Plaintiff  held  also  to  be  estopped  by 
conduct  from  claiming  breach.     Id. 

Evidence    held    not    to    shoTr    ^ralrerj     Of 
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Mere  knowledge  of  or  assent,  to  the  breach  of  a  contract  is  not  a  waiver  thereof,"^ 
nor  is  the  right  to  recover  for  a  breach  waived  by  performance  by  tlie  other  party 
witli  knowledge  thereof/^  nor  the  right  to  recover  liquidated  damages  for  delay  by 
permitting  a  completion  of  the  contract  without  objection.-*  Acts  of  performance 
after  tlie  happening  of  the  contingency  on  which  the  contract  is  to  terminate  by  its 
terms  do  not  necessarily  prevent  reliance  on  such  termination.^^ 

Waiver  of  the  provisions  of  a  -written  contract  may  be  shown  by  parol,  even 
though  it  is  under  seal.^^ 


right  to  liquidated  damages  for  delay  in  com- 
pletion of  construction  contract.  Stevens 
V.  Essex  Co.  Park  Com.   [C.  C.  A.]  143  F.  844. 

21.  Performance  according  to  a  contract 
of  sale  is  presumed  where  acceptance  is 
made  after  an  inspection  or  an  opportunity 
for  inspection  of  the  goods.  Field  v.  Schus- 
ter, 26  Pa.  Super.  Ct.  82.  The  acceptance 
of  an  article  contracted  for  is  the  receipt 
thereof  by  the  appropriate  party  to  a  con- 
tract with  the  intent  of  retaining  the  same, 
indicated  by  some  act  or  work  sufficient  for 
tliat  purpose.  McGuire  v.  Neils  Lumber  Co. 
[Minn.]  107  N.  W.  130.  Receiving  and  pay- 
ing for  goods  raises  a  rebuttable  presump- 
tion of  acceptance,  and  throws  the  burden 
on  the  party  receiving  them  to  prove  the 
contrary.  Instruction  approved.  Goodwin 
Mfg.  Co.  V.  Arthur  Fritsch  Foundry  &  Mach. 
Co.  [Mo.  App.]  89  S.  W.  911.  Evidence  held 
not  to  show  waiver  of  provision  that  piles 
should  be  according  to  government  specifica- 
tions. Carlin  &  Co.  v.  Eraser  [Va.]  53  S.  E. 
145. 

Acts  held  to  be  an  acceptance;  Plaintiff 
contracted  to  sort  and  deliver  for  defendant 
certain  logs  which  were  commingled  with 
logs  belonging  to  other  persons.  Later  de-; 
fendant  bought  whole  mass  of  logs  and  noti- 
fied plaintiff  to  discontinue  sorting  after 
logs  had  been  driven  and  delivered  as  re- 
quired. Held  that  notice  tended  to  show  ac- 
ceptance rather  than  wadver  of  nonperform- 
ance. McGuire  v.  Neils  Lumber  Co.  [Minn.] 
107  N.  W.  130.  Vendee  of  sugar  cane  by 
making  it  into  sugar  and  selling  the  sugar 
waived  requirement  of  contract  that  the  cane 
should  test  a  certain  per  cent.  Gilmore  v. 
Meeker,  115  La.  849,  40  So.  244.  Defendant 
held  liable  to  plaintiff  for  drilling  a  well 
where  he  failed  to  make  a  test  within  30 
days,  as  required  by  the  contract,  though 
the  well  did  not  produce.  Hagadorn  v.  Mc- 
Nair,  109  App.  Div.  759,  96  N.  Y.  S.  417. 
Where  defendant  expressed  her  satisfaction 
with  a  portrait  and  requested  the  artist  to 
keep  it  temporarily  for  exhibition,  there  was 
a.  constructive  delivery  and  acceptance. 
Scott   V.    Miller,    99    N.   Y.    S.    609. 

Acts  Ueltl  not  to  amount  to  acceptance: 
Defendant's  failure  to  remove  unsatisfactory 
screens  furnished  by  plaintiff.  Higgins  Mfg. 
Co.  V.  Pearson  [Ala.]  40  So.  579.  Where 
plaintiff  agreed  to  sink  a  well  on  defend- 
ant's land,  defendant  to  furnish  the  cast- 
ing for  the  well,  and  plaintiff  did  not  prop- 
erly discharge  his  contract,  the  fact  that 
defendant  subsequently  used  the  well.  Hahl 
V.  Deutsch  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
901,  94  S.  W.  443.  Plaintiff  bought  materials 
in  shoe  factory  of  R.,  in  which  were  cer- 
tain machines  belonging  to  defendant  for 
which  royalty  was  paid.     He  then  wrote  de- 


fendant stating  that  he  would  pay  arrears 
of  royalty  due  from  R.  if  defendant  would 
give  him  leases  of  the  ma,chines  and  assign 
its  claim  against  R.  Defendant  wrote  that 
it  had  forwarded  leases  and  assignment  to 
be  delivered  on  plaintiff  making  a  satisfac- 
tory financial  showing,  but  tliey  were  never 
delivered  and  R.  was  credited  witli  amount 
of  plaintiff's  check.  Held  that  defendant  was 
not  autliorized  to  use  check  without  comply- 
ing witli  conditions  on  wliicli  it  was  sent, 
whicli  were  not  waived  by  plaintiff's  use  of 
tlie  machines  in  tlie  meantime,  for  which 
he  paid.  Goodspeed  v.  United  Shoe  Ma- 
chinery Co.  [Mich.]  12  Det.  Leg.  N.  596,  104  N. 
W.  982.  A  30-day  test  of  a  tank  held  not 
waived  by  the  owner  getting  ready  to  use 
the  tank  in  case  it  met  the  lest.  Log:an  v. 
Consolidated  Gas  Co.,  107  App.  Div.  384, 
95  N.  Y.  S.  163.  Where  plaintiff  agreed  to 
cut  logs  and  deliver  them  at  a  certain  place, 
the  fact  that  before  delivery  defendant 
marked  them  and  contracted  to  sell  them 
wlien  delivered  would  not  be  a  waiver  of 
delivery.  Norris  v.  Clark,  29  Pa.  Super.  Ct. 
562. 

23,  There  must  be  a  release,  consideration, 
or  such  conduct  on  the  part  of  the  assenting 
person  as  creates  a  condition  to  the  detri- 
ment of  tlie  otlier  party.  Pope  Mfg.  Co.  v. 
Rubber  Goods  Mfg.  Co.,  110  App.  Div.  341,  97 
N.   Y.   S.   73. 

23.  Party  aggrieved  may  strictly  perform 
on  his  part  and  hold  the  other.  Pope  Mfg. 
Co.  v.  Rubber  Goods  Mfg.  Co.,  110  App.  Div. 
341,  97  N.  Y.  S.  73.  Where  plaintiff's  contract 
for  the  performance  of  services  for  defend- 
ant stipulated  for  a  forfeiture  of  part  of 
the  compensation  in  case  of  failvire  to  fulfill 
the  contract,  and,  pending  performance,  a 
dispute  arose  as  to  the  amount  of  compensa- 
tion to  which  plaintiff  was  entitled,  plain- 
tiff did  not  waive  his  right  to  recover  full 
payment  by  accepting  payments  according  to 
defendant's  claims  and  fully  completing  the 
contract  on  his  part.  Hearn  v.  Stevens  & 
Bro.,  97  N.  Y.  S.  566.  That  plaintiff  perform- 
ed and  waited  until  the  end  of  the  term 
before  bringing  suit  did  not  sliow  w^aiver  of 
the     broacli     under     the     circumstances.     Id. 

24.  Couch  V.  Newtown  Council  Bldg.  Ass'n, 
109   App.   Div.   856,   96   N.  Y.   S.   441. 

25.  After  termination  of  a  contract  where- 
by defendant  was  to  furnish  plaintiff  with 
oil  as  long  as  the  "Beaumont"  wells  were 
flowing,  by  the  wells  ceasing  to  flow,  the 
fact  that  after  a  new  well  began  to  flow  de- 
fendant resumed  shipments  under  the  con- 
tract did  not  create  a  new  liability  or  pre- 
vent it  from  relying  on  the  termination  of 
the  contract.  North  Texas  Const.  Co.  v.  San 
Jacinto  Oil  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  45,  95  S.  W.  706. 
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(§6)  C.  Excuses  for  failure  to  perform.''''— An  unexciisecP^  breach  of  an  en- 
tire contract  by  one  party  excuses  further  performance  by  the  other.-'-^  So  too  one 
cannot  predicate  any  rights  on  a  breach  for  which  he  is  himself  responsible.^"  A 
party  to  an  executory  contract  based  on  mutual  promises  may,  when  called  on  to 
perform  his  part,  show  that  performance  by  the  other  party  is  impossible.^^ 

As  a  general  rule,  one  who  unqualifiedly  undertakes  to  do  a  particular  thing  is 
not  excused  because  performance  is  prevented  by  the  act  of  God  or  a  vis  major,^^ 
or  is  rendered  impossible  by  some  unforeseen  contingeney,^'^  which  should  have  been 


26.  Hilton  V.  Hanson   [Me.]    62  A.  797. 

27.  See    5    C.    L..    718. 

28.  Excusable  delay  does  not  dispense 
With  proof  of  ultimate  performance.  Gates 
V.  O'Gara  [Ala.]  39  So.  729.  Replication  ex- 
cusing- delay  in  completing-  a  building-  but 
failing  to  state  that  the  building  was  ever 
completed,  held  demurrable.     Id. 

29.  Wasser  v.  Western  Land  Securities 
Co.  [Minn.]  107  N.  W.  160.  On  violation  of 
agreement  by  two  companies  to  sell  plios- 
phate  rock,  one  of  the  companies  for  Itself 
and  as  assignee  of  tb.e  other  could  not  re- 
cover for  refusal  to  accept  the  rock.  Ala- 
chua Phosphate  Co.  v.  Anglo-Continental 
Guano  Works  [Fla.]  40  So.  71.  Where  the 
maker  of  a  note  payable  in  services  is  dis- 
charged for  justifiable  cause,  the  payee  is 
released  from  his  obligation  to  receive  pay- 
ment in  services  or  to  grant  an  extension 
of  the  note,  and  a  suit  on  tlie  note  is  not  pre- 
maturely brought  when  begun  within  six 
months  after  maturity.  Minzey  v.  Marcy 
Mfg.  Co.,  6  Ohio  C.  C.  (N.  S.)  593.  A  total 
breach  by  some  act  making  performance  im- 
possible puts  an  end  to  the  contract.  Bar- 
ker &  Stev/art  Lumber  Co.  v.  Edward  Hines 
L.  Co.,  137  F.  300.  Where  one  party  repu- 
diates contract,  the  other  need  not  perform 
useless  acts  to  keep  it  alive  so  as  to  re- 
cover for  breach.  Where  one  repudiates  con- 
tract to  furnish  bolts  as  ordered  for  a  spe- 
cific period,  the  other  party  need  not  continue 
to  order  as  a  condition  of  recovery  for 
breach  of  contract  as  an  entirety.  Russell  v. 
.Excelsior  Stove  &  Mfg.  Co.,  120  111.  App.  23. 
Where  defendant  repudiated  her  agreement 
to  jhay  the  reasonable  value  of  a  painting, 
plaintiff  was  not  bound  thereafter  to  make 
a  delivery  before  suing  for  the  price.  Scott 
V.  Miller,  99  N.  Y.  S.  609.  Where  it  is 
sought  to  excuse  nonperformance  by  failure 
of  the  other  party  to  do  certain  things  on  his 
part,  it  must  be  shown  that  he  was  under 
obligation  to  so  perform.  Replication  in- 
sufficient which  failed  to  aver  that  it  was 
defendant's  duty  to  furnish  materials.  Gates 
V.  O'Gara  [Ala.]    39  So.  729. 

30.  Where  the  seller  of  bank  stock  agreed 
to  reimburse  the  purchaser  for  any  loss 
which  he  might  sustain  from  the  bank's 
failure  to  recover  misappropriated  moneys, 
the  release  of  security  against  the  default- 
ing officer,  with  purchaser's  consent,  pre- 
cludes a  recovery  on  the  contract.  Robin- 
son V.  Pierce  [Colo.]  83  P.  624.  Where  plain- 
tiff was  responsible  for  loss  of  dam  because 
he  directed  contractors  who  were  construct- 
ing it  to  turn  on  water  before  it  was  com- 
pleted, held  that  he  thereby  relieved  de- 
fendant from  duty  to  rebuild  it  imposed  by 
contract,  and  defendant's  failure  did  not  au- 
thorize rescission   and   recovery   of   purchase 


price.  Williams  v.  Walden,  124  Ga.  913,  53 
S.  E.  564.  Evidence  held  not  to  warrant  ver- 
dict for  plaintiff.  Id.  Evidence  held  to  sus- 
tain finding  that  plaintiffs'  loss  of  sugar 
cane  by  frost  was  due  to  their  inability 
through  scarcity  of  labor  to  deliver  daily 
the  num.ber  of  tons  required  by  the  contract 
with  defendant,  and  not  to  defendant's  fail- 
ure to  unload  cars.  Gilmore  v.  Meeker,  115 
La.  849,  40  So.  244.  Evidence  held  to  show 
that  defendant  was  not  guilty  of  breach  of 
a  contract  to  cut,  pull,  or  float  timber  for 
plaintiff,  but  that  '  plaintiff  was  guilty  of 
such  breach  by  making  demands  not  justified 
by  the  contract  and  by  breaking  up  defend- 
ant's preparations  and  arrangements.  Des 
Allemands  Lumber  Co.  v.  Morgan  City  Tim- 
ber Co.  [La.]  41  So.  332.  Evidence  held  to 
show  that  failure  of  plaintiff  to  build  house 
on  land  was  due  to  defendant's  own  acts,  so 
that  he  was  not  entitled  to  have  deed  can- 
celed on  that  account.  Graham  v.  Straws- 
burg  [Ky.]  91  S.  W.  737.  Failure  of  plain- 
tiff to  complete  contract  to  cut  and  deliver 
all  the  sawlogs  on  certain  land  before  a 
certain  date  held  no  defense  to  action  on 
contract  where  it  was  due  to  defendant's  re- 
fusal to  permit  more  logs  to  be  cut  until 
those  cut  had  been  removed,  and  ft  did  not 
appear  that  previous  mismanagement  had 
put  it  out  of  his  power  to  complete  the  con- 
tract in  time.  Morgan  v.  Tucker  [Vt.]  61 
A.  863.  Fact  that  parties  employed  by  de- 
fendants to  haul  timber  to  miUs  had  15 
months  in  which  to  do  so,  held  not  to  ex- 
cuse plaintiff  for  delay  in  carrying  out  con- 
tract to  saw  suc'n  timber,  unless  delay  was 
caused  by  failure  of  defendants  or  their 
employes  to  furnish  timber  to  be  sawed,  in 
which  case  they  would  not  be  liable  for  delay 
so  caused.  Vale  v.  Suiter,  58  W.  Va.  353,  52 
S.    E.   313. 

31.  German-American  Security  Co.'s  As- 
signee   V.    McCulloch    [Ky.]    89    S.    W.    5. 

32.  That  a  water  company  was  unable 
to  maintain  the  usual  pressure  because  of 
excessively  cold  weather  was  no  defense  to 
an  action  for  failure  to  furnish  water. 
Whitehouse  v.  Staten  Island  Water  Supply 
Co.,   101  App.  Div.  112,  91  N.  Y.  S.  544. 

33.  Where  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  his 
undertaking  must  be  substantially  complied 
with  under  any  and  all  circumstances.  To 
excuse  performance  his  contract  must  pro- 
vide for  it.  Vale  v.  Suiter,  58  V/.  Va.  353,  52 
S.  E.  313.  One  who,  by  his  voluntary  con- 
tract, absolutely  engages  to  do  a  thing,  l.s 
bound  to  do  it  or  be  liable  in  damages,  not- 
withstanding it  is  beyond  his  power  to  per- 
form it  or  becomes  impossible  by  inevitable 
accident  or  other  contingency,  not  foreseen 
and    not   within    his   control.     Law    &    Co.    v. 
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anticipated  and  guarded  against  in  the  contract/*  nor  because  he  is  disappointed  as 
to  the  means  whereby  he  expected  to  perform.^^  This  rule  does  not,  however,  ap- 
ply where  the  parties  have  expressly  stipulated  to  the  contrary,^^  nor  where  per- 
formance is  rendered  impossible  by  operation  of,=*^  or  a  change  in,^-^  the  law.     The 


Paxton  [Mo.  App.]  93  S.  W.  354.  Plaintiffs 
contracted  to  bore  weU  for  defendant,  at 
a  place  to  be  selected  by  him,  wiiich  would 
produce  not  less  than  a  specified  quantity  of 
water,  defendant  to  board  plaintiff's  em- 
ployes. Drill  became  fastened  in  well  in 
such  a  way  that  they  could  not  pull  It  out. 
and  they  were  forced  to  abandon  the  work. 
Held  that  defendant's  refusal  to  allow  them 
to  drill  another  well  elsewhere  was  not  a 
breach  of  the  contract,  and  plaintiffs  were 
not  entitled  to  damag-es  on  theory  that  per- 
formance had  been  prevented  by  defendant. 
Id.  Warehouseman,  where  goods  are  de- 
stroyed by  fire.  Clough  v.  Stillwell  Meat  Co., 
112  Mo.  App.  177,  86  S.  W.  580.  Undertak- 
ing to  construct  and  deliver  gas  holder  and 
tank  complete,  and  collapse  of  tank  during 
a  test.  Logan  v.  Consolidated  Gas  Co.,  107 
App.  Div.  384,  95  N.  Y.  S.  163.  Where  a 
contract  for  the  drilling  of  an  oil  well  pro- 
vided that  the  well  should  be  sunk  to  a 
depth  of  500  feet  if  necessary,  and  the  drill- 
ers were  compelled  by  difficulties  in  the  work 
to  abandon  the  well  before  they  reached  the 
depth  of  500  feet,  and  were  then  prevented 
by  the  landowner  from  drilling  another  well, 
the  drillers  were  not  entitled  to  recover  for 
the  well  partially  drilled,  though  they  might 
have  been  entitled  to  recover  for  breach  of 
contract  in  wrongfully  preventing  them  from 
drilling  the  second  well.  Fuller  v.  Kaminsky 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  357,  95  S. 
W.    655. 

34.  Where  lease  contained  covenant  that 
premises  should  be  used  only  for  saloon 
purposes,  the  lessee  was  held  not  relieved 
from  liability  for  rent  by  reason  of  the 
adoption  of  prohibition  by  popular  vote,  un-  ! 
der  a  local  option  statute  in  existence  when  | 
the  le.ase  was  made.  Houston  Ice  &  Brew- 
ing Co.  v.  Keenan.  [Tex.]  13  Tex.  Ct.  Rep. 
251,  88  S.  W.  197.  Nonperformance  of  a 
contract  is  not  to  be  excused  because  one  of 
the  parties  is  prevented  from  performing  his 
obligations  in  the  premises  by  rains  which 
are  naturally  or  reasonably  to  be  expected. 
Contracts  are  made  subject  to  be  performed 
under  ordinary  conditions  which  may  be  rea- 
sonably anticipated  with  reference  to  the 
localities  and  seasons.  Tasker  v.  Baugh,  124 
Ga.  846.  53  S.  E.  266.  Charge  as  to  effect  of 
act  of  God  as  excusing  performance  of  contract 
for  manufacturing  lumber  held  inapplicable 
and  erroneous,  where  it  appeared  that  rains, 
claimed  to  have  caused  damage,  were  not 
unusual.  Id.  That  it  was  impossible  to  re- 
move magnesium  stains  was  no  excuse  for 
failure  to  perform  an  absolute  contract  to 
renovate  brickwork  and  "have  a  job  like 
new"  where  the  contractor  had  rea.'son  to  an- 
ticipate the  impossibility  but  the  same  was 
unknown  to  the  owner.  Finney  v.  Bennett, 
97    N.    Y.    S.    291. 

35.  That  an  owner  expected  to  pay  a 
contractor  out  of  funds  to  be  derived  from 
a  collateral  contract  with  another  party, 
though  the  contractor  knew  of  the  owner's 
plan.  Smith  v.  Kaufman,  30  Pa.  Super.  Ct. 
265. 


36.  Where  defendant  undertook  to  deliver 
wheels,  unless  prevented  by  "unavoidable 
cause,"  the  giving  way  of  the  foundation  of 
the  engine,  delay  of  plaintiff  in  giving  or- 
ders, and  extraordinary  demand  for  ma- 
terial neces.sary  to  manufacture,  did  not  con- 
stitute a  bar  to  plaintiff's  action.  Conners- 
ville  Wagon  Co.  v.  McFarlan  Carriage  Co. 
[Ind.]  76  N.  E.  294.  Where  contract  required 
plaintiff  to  run  sawmill  steadily  except  when 
prevented  by  unavoidable  accident,  he  was 
not  excused  from  performance  by  reason  of 
the  fact  that  his  men  quit  his  employment 
because  of  a  smallpox  scare  if  by  due  dili- 
gence he  could  have  procured  other  help 
and  continued  the  work.  Various  instruc- 
tions and  requests  for  Instructions  consid- 
ered. Vale  V.  Suiter,  58  W.  Va.  353.  52  S.  E. 
313.  Conversations  held  not  equivalent  of 
written  notice  of  unavoidable'  delays  where 
contract  provided  that  no  verbal  statement 
of  anyone  should  modify  its  terms.  Link 
Belt  Engineering  Co.  v.  U.  S.,  142  F.  243.  .De- 
lay due  to  failure  to  receive  materials  held 
not  "unavoidable"  within  meaning  of  con- 
tract for  government  work,  where  contractor 
knew  of  congested  condition  of  steel  market 
when  contract  was  made,  and  supposedly 
guarded  against  it  by  providing  for  a  longer 
time  for  completing  work  than  would  other- 
wise have  been  necessary,  and  hence  he 
was   liable   for  stipulated  damages.     Id. 

37.  An  injunction  issued  at  the  instance 
of  a  third  party  enjoining  -work  upon  streets 
is  not  an  act  of  law  within  Civ.  Code  §  1511, 
so  as  to  extend  the  time  of  performance  of 
contract.  Union  Contracting  &  Paving  Co. 
v.  Campbell  [Cal.  App.]  84  P.  305.  Two  in- 
surance companies  entered  into  agreement 
v.-hereby  business  and  policies  of  one  were 
taken  over  by  the  other.  Agent  of  former 
company  took  service  with  latter  under 
agreement  whereby  it  was  to  guaranty  his 
commissions  on  renewal  premiums.  Before 
any  such  premiums  were  collected,  transfer 
agreement  was  declared  invalid  by  court  at 
suit  of  stockholders,  the  statu  quo  was  re- 
established, the  transferee  was  enjoined  from 
collecting  renewal  premiums,  and  agent  was 
enjoined  from  paying  same  except  to  trans- 
ferror company.  Held  that  performance  of 
agent's  contract  was  rendered  impossible  of 
performance  by  vis  major.  Kansas  Union 
Life  Ins.  Co.  v.  Burman  [C.  C.  A.]  141  F.  835. 
Appointment  of  receiver  for  corporation  in 
involuntary  proceedings  renders  its  execu- 
tory contracts  not  adopted  by  the  receiver 
nugatory,  and  the  other  party  to  such  a 
contract  cannot  recover  damages  for  its 
bleach  but  is  only  entitled  to  just  compensa- 
tion for  his  actual  expenditure  of  labor  and 
money.  Tennis  Bros.  Co.  v.  Wetzel  &  T.  R. 
Co.,    140    F.    193. 

38.  Adoption  of  prohibition  by  popular 
vote  held  not  such  a  change  in  the  law  as 
would  release  defendant  from  liability  for 
rent  under  a  lease  in  which  he  covenanted  to 
use  premises  for  saloon  purposes,  where  lo- 
cal option  statute  was  in  existence  when 
lease  was  made.     Houston  Ice  &  Brewing  Co. 
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subsequent  destruction  of  a  specific  thing  whose  continued  existence  is  necessary  to 
peiforniance,^"  or  the  death  or  disability  of  one  contracting  to  render  personal  seiv- 
iceSj  will  excuse  performance.*°  One  may,  notwithstanding  the  destruction  of 
the  subject-matter,  recover  on  a  quantum  meruit  for  services  rendered  pursuant 
to  an  entire  contract  if  they  were  accepted  by  and  were  beneficial  to  the  obligee,  and 
if  the  language  of  the  contract  and  the  circumstances  permit  the  implication  of  a 
promise  to  pay."  One  can  never  escape  liability  on  the  ground  that  performance 
was  prevented  by  inevitable  accident  where  he  could  have  prevented  the  happening 
of  the  event  relied  on  by  the  exercise  of  ordinary  care  and  foresight.*' 

One  who  promises  absolutely  to  do  a  particular  thing  cannot  make  performance 
depend  on  the  hap]>ening  of  contingencies.*^ 

(§  6)  D.  Sufficiency  of  performance.^* — Performance  is  such  thorough  ful- 
fillment of  a  duty  as  puts  an  end  to  the  obligations  by  leaving  nothing  more  to  be 
done.*^     A  party  is  ordinarily  bound  to  perform  his  contract  according  to  its  terms,*® 


V.  Keenan  [Tex.]   13  Tex.  Ct.  Rep.  251,  88  S. 
W.  197. 

39.  Agreement  of  company  issuing  invest- 
ment bonds  as  to  their  payment  held  im- 
possible of  performance  within  the  time 
specified  or  within  a  reasonable  time,  if  ever, 
so  that  defendant  was  relieved  from  liability 
on  notes  given  for  monthly  instalments  of 
purchase  price  on  the  ground  of  failure  of 
consideration.  German-American  Security 
Co.'s  Assignee  v.  McCullocli  [Ky.]  89  S.  ^V.  5. 
Rule  does  not  apply  where  the  thing  destroy- 
ed is  that  which  one  of  the  parties  has  ex- 
pressly contracted  to  construct  and  deliver. 
Contract  to  construct  and  deliver  gas  holder 
and  tank  complete  and  destruction  of  tank 
during  test.  Logan  v.  Consolidated  Gas  Co., 
107  App.  Div.   384.   95  N.  Y.  S.   163. 

40.  See  Hammon  on  Contracts,  p.  831. 

41.  Clough  V.  Stillwell  Meat  Co.,  112  Mo. 
App.  177,  86  S.  W.  580.  Where  warehouse- 
man agreed  to  store  apples  until  a  stipulat- 
ed date  at  a  specified  price,  to  unload  them 
from  cars  and  reload  them,  to  keep  them 
insured,  etc.,  and  on  their  destruction  by 
fire  before  period  of  storage  expired  collect- 
ed the  insurance  at  the  request  of  the  own- 
er, held  that  facts  raised  an  implication 
that  he  was  to  be  paid  what  his  services 
were  reasonably  worth  and  he  was  entitled 
to  that  amount.  Id.  Where  plaintiff  con- 
tracted to  furnish  and  erect  an  elevator  in 
defendant's  building  within  a  specified  time, 
to  be  paid  for  when  accepted  by  defendant's 
architects,  and  before  the  elevator  was  com- 
pleted or  accepted  the  buiiding  was  destroy- 
ed, held  that  he  could  not  recover  on  a  quan- 

•tum  meruit,  the  defendant  having  derived 
no  benefit  from  it.  Louisville  Foundry  & 
Mach.  Co.  V.  Patterson  [Ky.]  93  S.  W.  22. 
Fact  that  tenants  of  building  were  permitted 
to  use  elevator  for  some  days  before  the 
fire  held  not  to  show  that  it  was  accepted 
by  the  architects,  particularly  as  it  did  not 
appear  that  latter  or  the  owner  authorized 
such  use.  Id.  Agent  of  architects  alleged 
to  have  accepted  elevator  held  to  have  had 
no  authority  to  do  so.  Id.  Tenant's  use 
held  not  to  have  resulted  in  any  advantage 
or  profit  to  owner  where  they  were  bound 
to  pay  rent  whether  elevator  was  completed 
or  not.     Id. 

42.  An  irrigation  company  can  excuse  its 
failure    to    furnish    water    for    irrigation    ac- 


cording to  contract  only  by  proof  that  its 
failure  was  due  to  inevitable  accident,  or 
to  a  cause  which  the  company  could  not,  by 
the  exercise  of  ordinary  care  and  foresight, 
have  prevented.  Colorado  Canal  Co.  v.  Mc- 
Farland  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  848. 
94    S.   W.    400. 

4.3.  Agents  held  not  relieved  from  absolute 
promise  to  purchasers  of  machinery  to  keep 
on  hand  extras  for  repairs  because  breaks 
for  repair  of  which  extras  were  wanted  may 
not  have  been  due  to  nesrlieence  or  innate 
defects,  promise  being  unconditional.  Ty- 
son v.  Jackson  Bros.  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  431,  90  S.  V\'.  930. 

44.  See  5  C.  L.   720. 

45.  McGuire  v.  Neils  Lumber  Co.  [Minn.] 
107  N.  W.  130.  A  landowner  employed  plain- 
tiff to  find  a  purchaser  on  terms  whereby  a 
certain  cash  payment  was  to  be  made  and 
a  mortgage  given,  and  on  the  production  of 
the  purchaser  plaintiff  offered  to  pay  the 
whole  of  the  purchase  money  if  the  land- 
owner was  not  satisfied  as  to  the  purchaser's 
ability  to  meet  deferred  payments  when 
they  fell  due.  Held,  that  such  offer  did  not 
remove  an  objection  as  to  the  ability  of  the 
purchaser  to  perform  the  contract,  as  it 
amounted  to  a  proposal  to  vary  the  terms  of 
the  sale.  Young  v.  Ruhwedel  [Mo.  App.]  96 
S.  W.  228.  Evidence  of  a  breach  of  a  con- 
tract to  furnisli  and  maintain  a  pump  "of 
ample  daily  capacity"  to  supply  a  water- 
works system  held  to  pressnt  a  question 
for  the  jury.  Hubbard  City  v.  Bounds  [Tex. 
Civ.   App.]    16  Tex.   Ct.   Rep.    304.   95   S.  T\".    69. 

Evidence  held  to  sliotv  perfonvanoe:  By 
complainant  of  her  part  of  a  contract  by 
which  her  aunt  promised  to  deed  or  devise 
realty  to  her  in  consideration  that  the  lat- 
ter care  for  the  aunt  during  the  remainder 
of  her  life.  Warner  v.  Marshall  [Tnd.]  75 
N.  E.  582.  By  defendant  of  contract  whereby 
he  was  to  have  decedent's  deposits  in  cer- 
tain banks  in  consideration  of  his  support  of 
her  during  her  lifetime.  Drefalil  v.  Security 
Sav.  Bank  [Iowa]  107  N.  W.  179.  Of  agree- 
ment by  defendant  to  deliver  first  mort- 
gage bonds,  though  at  the  time  of  delivery 
there  had  been  no  technical  release  of  a 
prior  mortgage,  and  plaintiff  was  not  en- 
titled to  rescind.  Nes  v.  Union  Trust  Co. 
[Md.]    64   A.  310. 

Evidence     held     Insnfllcient     to    sliovi-     per- 
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and  cannot  accept  tliose  terms  which  are  favorable  to  him  and  reject  those  which  are 
onerous,  but  must  accept  or  reject  it  in  its  entirety.*^  In  the  case  of  building  con- 
tracts, a  literal  compliance  is  not  necessary,  but  a  substantial  performance  in  good 
faith  authorizes  a  recovery  of  the  contract  price,  less  a  reasonable  allowance  for  in- 
advertent and  trivial  errors  and  omissions,*^  and  this  rule  has  been  held  applicable 
to  undertakings  of  a  different  character,  roider  appropriate  circumstances.*** 

Where  no  element  of  special  trust  or  confidence  is  involved,^*^  the  promisor  is 
ordinarily  not  bound  to  perform  the  contract  in  person,  but  may  do  so  through  the 
medium  of  a  tliird  person.^^ 


formance:  Of  contract  to  search  a  title,  "the 
work  to  be  done  and  completed  In  about 
two  weeks."  Griffin  v.  Arlt,  96  N.  Y.  S.  1033. 
A  certiflcate  filed  pending  an  adjournment 
by  a  witness  v/ho  had  been  called  by  de- 
fendant and  stating  that  plaintiff's  excava- 
tion of  certain  premises  complied  with  the 
contract  between  plaintiff  and  defendant 
was  insufficient  to  prove  performance.  Ryan 
V.  Brown,  96  N.  Y.  S.  188.  Contract  to  move 
shoe  manufacturing  business  and  factory  to 
a  certain  city  and  continuously  operate  fac- 
tory to  full  capacity  of  specified  buildings 
for  10  years  is  not  performed  by  using  a 
part  of  the  building  for  such  purpose  and 
leasing  the  balance  for  other  manufactur- 
ing purposes.  Havre  De  Grace  Keal  Estate 
&  Power  Co.  V.  Havre  De  Grace,  102  Md.  33, 
61  A.  662. 

46.  In  an  action  for  failure  to  furnish 
paper,  it  was  immaterial  whether  defendant 
was  unable  to  comply  with  the  samples 
and  specifications,  since  defendant  should 
have  determined  whether  it  was  able  to  com- 
ply with  the  contract  before  entering  into 
It.  Dexter  Sulphite  Pulp  &  Paper  Co.  v. 
McDonald  [Md.]  63  A.  958.  The  fact  that 
defendant  did  not  know  that  the  paper 
would  be  subjected  to  a  certain  test  to  de- 
termine whether  It  corresponded  to  the  sam- 
ple was  no  defense.  Id.  Contract  for  sale 
of  land  cannot  be  avoided  by  vendee.  In  the 
absence  of  fraud  or  mistake,  unless  vendor 
abandons  it  or  fails  to  comply  with  its 
terms.  Annis  v.  Burnham  [N.  D.]  108  N.  W. 
649.  Where  railroad  has  for  a  valuable  con- 
sideration located  its  shops,  offices,  etc.,  in 
place  required  by  its  charter,  it  cannot  by 
amendment  of  charter  remove  them  to  an- 
other city,  in  view  of  Rev.  St.  1895,  art. 
4367,  requiring  railroads  to  keep  general 
offices  at  place  named  in  charter,  or  IT  no 
place  is  so  named,  to  keep  offices,  shops,  etc., 
at  place  where  they  have  contracted  to  keep 
them  for  a  valuable  consideration  received. 
City  of  Tyler  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.]    14   Tex.   Ct.  Rep.   839,   91  S.  W.   1. 

47.  Where  vendee  borrowed  money  from 
bank  to  pay  purchase  price  of  land  and  gave 
bis  note  tlierefor,  and  it  was  agreed  by  the 
vendor,  the  vendee,  and  the  bank  that  upon 
payment  of  the  note  title  to  the  land  was  to 
be  conveyed  to  the  vendee,  but  in  default 
thereof  it  should  be  conveyed  to  the  bank 
and  deed  was  delivered  to  bank  with  blank 
left  for  grantee's  name,  held  that  vendee 
and  those  claiming  under  him  took  land 
subject  to  an  equitable  lien  in  favor  of  the 
holder  of  the  note  for  the  amount  due  there- 
on, since  they  never  could  compel  perform- 
ance of  the  agreement  until  note  had  been 
paid.     Beer  v.   Wisner   [Neb.]    104   N.  W.   757. 


48.  See  Building  and  Construction  Con- 
tracts,  7  C.  L.  480. 

49.  Clough  V.  Stillwell  Meat  Co.,  112  Mo. 
App.  177,  S6  S.  W.  580.  Evidence  held  suf- 
ficient to  show  a  substantial  performance  of 
a  contract  to  prepare  a  tract  of  ground  and 
to  plant  it  to  vines  according  to  specifica- 
tions. Nishkian  v.  Cliisholm  [Cal.  App.]  84 
P.  312.  Substantial,  as  well  as  complete 
performance,  means  performance  according 
to  the  terms  of  the  contract,  not  the  doing 
of  something  else  equally  advantageous  to 
the  promisee.  Clough  v.  Stillwell  Meat  Co., 
112  Mo.  App^.  177,  86  S.  W.  580.  An  agree- 
ment to  keep  property  in  a  ivarehouse  until 
a  certain  date,  unless  previously  called  for, 
and  to  keep  it  insured,  is  not  substantially 
performed  by  pajnng  the  insurance  money 
to  tlie  bailor  in  case  the  property  is  de- 
stroj'ed  by  fire.     Id. 

50.  See,  also.  Assignments,  7  C.  L.  277. 
Executory  contracts  which  stipulate  solely 
for  special  personal  service,  skill  or  knowl- 
edge, are  not  assignable.  Petition  held  not 
demurrable  because  of  allegation  tliat  con- 
tract for  subscription  to  book  had  been  as- 
signed, it  not  appearing  that  editing  was 
to  be  done  by  any  person  other  than  the  one 
named  in  the  contract,  and  if  there  ■was  any 
reason  of  a  personal  nature  wliy  defendant 
■was  induced  to  subscribe  on  assurance  that 
book  was  to  be  bound  by  assignor,  that  fact 
should  be  made  to  appear  by  answer.  Har- 
ris V.  Paine  [Neb.]  107  N.  W.  748.  Printing 
and  binding  not  personal  in  character.  Id. 
Agreement  bv  mother  to  care  for  father's 
illegitimate  children  held  not  assignable. 
People's  Bank  &  Trust  Co.  v.  Weidinger  [N. 
J.   Law]    64    A.    179. 

51.  An  ordinary  contract  to  do  certain 
work  entitles  the  party  for  whom  the  work 
is  to  be  done  only  to  full  beneficial  per- 
formance through  the  other  party,  and  not 
to  personal  performance  by  him  w^hen  no 
question  as  to  unpaid  charges  arises.  Mc- 
Guire  v.  Neils  Lumber  Co.  [Minn.]  107  N.  "W. 
130.  Contract  for  sale  of  timber  providing 
that.  If  it  is  not  measured  and  inspected 
right,  and  if  buyer  does  not  furnish  man 
who  shall  fairly  comply  with  contract,  buy- 
er may  resell,  and  also  providing  that  all 
the  lumber  is  to  be  measured,  inspected,  and 
settled  for  by  a  certain  company,  cannot  be 
avoided  because  such  company  fails  or  re- 
fuses to  measure,  inspect,  and  pay  for  lum- 
ber where  buyer  offers  to  have  same  fairly 
measured  and  inspected  and  to  pay  for  it. 
Mills  V.  Stillwell  [Ky.]  89  S.  W.  112.  Un- 
der a  contract  to  pay  a  certain  sum  of  mon- 
ey to  a  railroad  company  or  its  successors 
or  assigns  upon  completion  of  a  certain  line, 
a    completion    by    the    company    under    Its 


7  Cur.  Law.  CONTEACTS  §  6E.  817 

Where  the  promisor  undertakes  to  perform  to  the  satisfaction  of  the  promisee-"'- 
or  his  agent,^^  an  honest  and  reasonable  objection  by  the  latter  precludes  a  recovery. 

If  one  having  an  option  to  perform  in  either  of  two  ways  voluntarily  deprives 
himself  of  power  to  perform  in  one  of  them,  his  obligation  to  perform  in  the  other 
becomes  absolute.^*  Gratuitous  assistance  in  the  performance  of  the  contract  in- 
cidentally rendered  by  the  collateral  act  of  the  party  for  whom  the  work  is  to  be 
done,  which  renders  it  unnecessary  for  the  other  party  to  incur  certain  expense 
and  perform  certain  labor,  does, not  constitute  a  breach  of  the  contract  nor  compel 
the  party  performing  to  resort  to  an  action  for  damages,  nor  deprive  him  of  the 
right  to  recover  the  entire  contract  price.^^  So  too,  one  entitled  to  compensation  for 
a  collateral  act  may  recover  not 'to  exceed  the  agreed  compensation  for  an  equivalent 
act  equally  serving  his  interest. ^° 

A  fraudulent  performance  which  defeats  the  object  of  the  contract  bars  re- 
covery thereon. ^^ 

(§6)  E.  Demand  or  tender  necessary  to  fix  performance  or  breach. — Wliere 
the  contract  provides  for  the  delivery  of  goods  as  ordered,  a  demand  is  necessary  to 
put  the  seller  in  default. ^^  No  demand  is  necessary  where  the  contract  is  executed 
and  one  party  wrongfully  holds  property  belonging  to  the  other.^®  By  statute  in 
Iowa,  no  action  can  be  maintained  on  a  contract  for  labor  or  the  paym.ent  or  de- 
livery of  property  other  than  money  where  the  time  of  performance  is  not  fixed 
until  a  demand  of  performance  has  been  made  upon  the  maker  and  refused,  or  a 
reasonable  time  for  performance  thereafter  allowed.®"  An  action  for  a  breach 
cannot  be  based  on  a  demand  made  after  its  commencement.®* 


chang-ed  name  is  sufficient.  Piper  v.  Clioc- 
taw  Northern  Townsite  &  Imp.  Co.  [Okl.] 
85  P.   965. 

52.  Where  a  machine  is  sold  to  defendant 
under  a  guaranty  that  it  will  be  satisfactory 
to  him,  no  recovery  can  be  had  unless  he 
Is  satisfied.  Instructions  approved.  Bialy 
V.  Krause  [Mich.]  12  Det.  Leg.  N.  702,  105  N. 
"W.  149.  Action  for  work  performed  up  to 
time    of    plaintiff's    rescission    and    for    pros- 


his  obligation  to  pay  cash  becomes  abso- 
lute. Must  pay  full  contract  price,  though 
property  is  worth  less.  Irving  v.  Bond 
[Neb.]    107   N.   W.    585. 

55.  McGuire  v.  Neils  Lumber  Co.  [Minn.] 
107  N.  W.  130.  Defendant  cannot  complain 
that  plaintiff  failed  to  do  certain  work 
which  would  have  been  necessary  had  it  not 
been  for  defendant's  own  conduct.  Id. 
Plaintiff  contracted  to  drive  and  deliver  logs 


pectlve  profits.  Meachem  v.  Gardner,  27  Pa.  ,  clean  and  separate  from  logs  of  other  par- 
Super.  Ct.  296.  He  must  be  in  good  faith  j  ties  and  by  a  second  contract  to  float,  drive, 
dissatisfied.  Building  contract.  Higgins  i  and  sort  in  separate  booms  other  logs  bear- 
Mfg.  Co.  v.  Pearson  [Ala.]  40  So.  579.  Pro-  i  ing  certain  marks.  Thereafter  defendant 
vision  in  contract  for  sale  of  brand  that  ■  bought  all  the  logs  with  which  those  so 
defendant  was  to  have  his  horses  on  tlie  '  marked  were  commingled,  and  after  plain- 
range  but  that  plaintiff  was  to  be  the  judge,  |tifE  had  floated  and  driven  contract  logs  and 
held  not  to  give  plaintiff  right  to  arbitrarily  bad  started  to  sort  them  notified  him  not 
say  that  horses  were  his  which  in  fact  be-jto  proceed  with  sorting.  Held  that  defend- 
longed  to  defendant.  Belknap  v.  Belknap  .  ant  was  entitled  to  recover  the  full  contract 
[S.    D.]    107    N.   W.    692.  In   action    on    con- I  price.      Id. 


tract  whereby  defendant  agreed  to  pay 
plaintiff  a  certain  sum  for  settling  him  on 
public  land  if  the  land  suited  him,  held  that 
the  question  whether  it  suited  him  was  for 
the  jury,  though  he  testified  that  it  did  not, 
where  it  appeared  that  he  had  settled  on  It 
and   obtained   awards   from  the  state   for  the 


5S.  Where  contract  to  do  grading  for  rail- 
road provided  that  contractor  should  be  en- 
titled to  transportation  for  his  tools  to  a 
certain  place,  he  was  entitled  to  recover  co9t 
of  transportation  to  a  different  nlace  to 
which  freight  wras  less.  Snyder  v.  Patton  & 
Gibson   Co.    [Mich.]    12   Det.  Leg.  N.  1041,  106 


same.     Stanford   v.   Wright    [Tex.    Civ.    App.J  ,  N.  W.  1106. 

14   Tex.   Ct.  Rep.   741,   92   S.  W.   269.  '      57.     Delegation    of  investigation   as   to   the 

53.  For  interpretation  and  effect  of  pro-  •  thickness  of  coal  strata  to  one  who  fabri- 
visions  in  building  contract  requiring  per-  cated  a  false  core,  thus  rendering  the  in- 
formance  to  the  satisfaction  of  architects,  formation  unreliable.  Hoover  v.  Beech  Creek 
engineers,    etc.,    see    Building   and    Construe-  i  Coal  &   Coke  Co.,   29  Pa.   Super.   Ct.   615. 


tion   Contracts,    7   C.  L.   4 

54.  Where  one  who  has  an  option  to  pay 
the  contract  price  in  money  or  by  a  convey- 
ance of  property  voluntarily  deprives  him- 
self of  power  to  make  the  conveyance  by 
conveying  the  property  to  a  third  person, 
7    Curr.   Law — 52. 


58.  See  5  C.  L.  729,  n.  29.  Smokeless  Fuel 
Co.   V.    Seaton    [Va.]    52   S.    E.    829. 

5f>.  Where  an  agreement  to  retrade  boats 
had  become  executed  by  defendant's  accept- 
ance of  the  boat  exchanged  to  plaintiff,  no 
demand  was  necessary  to  entitle  plaintiff  to 
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If  there  be  mutual  covenants  or  undertakings  to  be  performed  at  the  same  time, 
either  of.  the  parties,  to  sustain  an  action,  must  show  a  tender.**-  If  both  covenants 
are  to  be  performed  simultaneously,  but  the  first  act  is  to  be  performed  by  one  of 
the  parties,  the  other  may  sustain  his  action  by  showing  readiness."^  An  absolute 
refusal  by  one  party  to  perform  renders  a  tender  by  the  other  party  unnecessary.^'* 
By  statute  in  some  states  the  thing  to  be  delivered  need  not  be  actually  produced 
on  an  oifer  of  performance  unless  the  offer  is  accepted. "^^ 

(§6)  F.  Eights  after  defaidt.^'^ — Default  in  performance  by  one  party  gen- 
erally excuses  further  performance  by  the  other''"  and  entitles  liim  to  rescind  the 
contract,*"^  or  to  sue  in  equity  for  specific  performance,""  or  at  law  for  his  resulting 
damages.'^^  The  fact  that  a  contract  is  not  enforceable  does  not  preclude  recovery 
for  a  fraudulent  repudiation  thereof.'^ 

By  statute  in  some  states,  one  who  has  subjected  himself  to  a  forfeiture  by 


recover  the  boat  he  exchanged  to  defendant. 
Douyherty  v.  Neville,  108  App.  Div.  89,  95 
N.   Y.   S.   806. 

60.  Code,  §  30  56.  Nev>-biirn  v.  Hyde  [Iowa] 
107  N.  W.  604.  Demand  lield  a  condition 
precedent  to  action  on  contract  whereby 
plaintiff  v^^as  entitled  to  a  certain  sum  in 
vehicles  to  be  selected  from  stock  "now  In 
storage"  on  payment  of  certain  per  cent  of 
list  price.  Id.  Demand  on  manager  of  com- 
pany with  whom  vehicles  were  stored  held 
insufficient,  it  not  being  a  demand  on  the 
maker.  Id.  In  any  event,  such  a  demand 
for  vehicles  not  in  the  possession  of  the 
storage  company  was  insufficient.  Id.  De- 
mand also  held  insufficient  because  of  fail- 
ure to  tender  percentage  of  list  price  of  ve- 
hicles in  possession  of  such  company.  Id. 
Statement  of  manager  of  company  that  he 
would  not  deliver  vehicles  even  if  he  had 
them  held  not  to  excuse  demand,  since  de- 
fendant was  under  no  obligation  to  procure 
vehicles  he  did  not  have.     Id. 

01.  Payment  demanded  after  action 
brought.  National  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co.,  110  App.  Div. 
133.   97   N.  Y.  S.   92. 

62.  Bell  V.  Hatfield  [Ky.]  89  S.  W.  544. 
Vendee's  promise  to  pay  for  land  and  ven- 
dor's agreement  to  convey  a  clear  title  held 
to  be  dependent  and  concurrent  conditions, 
so  that  performance  or  an  offer  to  perform 
by  either  party  was  essential  to  put  the 
other  in  default  and  lay  the  foundation  for 
an  action  for  damages  or  to  enforce  tlie 
contract.  Davis  v.  Barada-Ghio  Pceal  Estate 
Co.,  115  Mo.  App.  327,  92  S.  W.  113.  Where 
vendor  agreed  to  convey  clear  title  on  pay- 
ment of  purchase  price,  he  had  no  right  to 
insist  on  payment  until  he  had  discharged 
incumbrances.  Id.  Wheie  contract  for  sale 
of  land  provides  for  delivery  of  deed  on 
l-ayment  of  purchase  price,  there  must  be  an 
actual  tender  of  price,  a  willingness  or  read- 
iness to  pay  being  insufficient.  Annis  v. 
Burnham  [N.  D.]  108  N.  W.  549.  Covenants 
for  payment  of  purchase  money  and  for  de- 
livery of  deed  conveying  good  title  held  mu- 
tual and  dependent,  so  that  neither  party 
could  demand  performance  without  first  ten- 
dering performance  on  his  part.  Michigan 
Home   Colony  v.   Tabor   [C.   C.  A.]    141   F.  332. 

63.  Bell  V.  Hatfield  fKy-]  89  S.  W.  544. 
Tender  not  necessary  where  buyer  was  ab- 
sent from  place  of  delivery  on  every  day 
when    tender    could    have    been    made    under 


its  terms.  Id.  Tender  not  necessary  where 
buyer  of  cattle  did  not  designate  a  day  for 
delivery  as  required  by  contract.  Id.  Must 
show  ability  to  perform.  Evidence  held  to 
support  finding  that  plaintiffs  were  ready, 
able,  and  willing  to  deliver  cotton  at  time 
agreed  upon.  Rankin  v.  Mitchem  [N.  C]  53 
S.  E.  854.  A  vendor  seeking  to  enforce  a 
forfeiture  of  a  deposit  made  as  security  for 
performance  by  vendee  must  prove  ability 
to  perform  his  part,  notwithstanding  an  ex- 
press repudiation  of  the  contract  by  ven- 
dee. Wells  Fargo  &  Co.  v.  Page  [Or.]  82  P. 
856.  But  need  not  make  a  formal  tender  or 
offer  to  perform.     Id. 

64.  Landvoight  v.  Paul.  27  App.  D.  C.  423. 
Where  vendor  repudiated  contract  for  sale 
of  land  before  date  ^vhen  vendee  was  re- 
quired to  pay  part  of  purchase  price,  held 
that  latter  could  sue  for  breach,  tliough  he 
did  not  make  a  tender  on  or  before  such 
date  and  though  he  waited  until  the  time 
fixed  by  the  contract  for  performance  before 
bringing  suit.  Kulilman  v.  Wieben  [Iowa] 
105  N.  W.  445.  Defendant  having  notified 
plaintiff  of  his  inability  to  perform  his  con- 
tract and  having  expressly  repudiated  it, 
plaintiff  was  not  required  to  make  tender  of 
perfoimance  on  his  part  in  order  to  main- 
tain action  for  breach.  Ennis  Brown  Co.  v. 
Hurst  [Cal.  App.]  82  P.  1056.  Defendant's 
refusal  to  accept  goods  before  expiration  of 
time  fixed  by  contract  for  delivery  held  a 
breach  excusing  plaintiffs  from  making  ten- 
der and  delivery,  and  they  were  entitled  to  re- 
cover price  if  they  were  ready,  willing,  and 
able  to  deliver  and  otherwise  to  comply 
with  their  contract.  Wilson  &  Co.  v.  Levi 
Cotton  Mills,  140  N.  C.  52,  52  S.  E.  250.  De- 
fendants could  not  complain  of  an  unneces- 
sary  delivery.     Id. 

65.  Civ.  Code  §  14  96.  Where  purchaser 
is  authorized  to  return  property  if  unsatis- 
factory, the  property  need  not  be  actually 
produced  when  the  offer  of  return  is  made 
unless  it  is  accepted.  Sierra  Land  &  Cattle 
Co.   V.   Bricker    [Cal.    App.]    85    P.    665. 

60.     See   5   C.   L.   722. 

67.  See  §   6  C,  ante. 

68.  See    §    8   B,   post. 

69.  See  Specific  Performance,   6  C.  L.  1498. 

70.  See    §    9,    post. 

71.  Repudiation  of  nonenforceable  agree- 
ment to  execute  bond  for  title.  Kaplan  v. 
Whitworth    [La.]   40   So.   723. 
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breacli  of  a  contract  may  be  relieved  therefrom  by  making  compensation,  if  the 
breach  is  not  grossly  negligent,  willful,  or  fraudulent.'- 

§  7.  Damages  for  breach.''^ — The  subject  of  damages  is  fully  treated  else- 
whereJ* 

§  8.  Rescission  and  abandonment.  A.  By  agreement  or  under  special  provi- 
sions of  the  contract.''^ — The  contract  may  itself  provide  for  its  discharge  or  annul- 
ment and  fix  the  resulting  rights  of  the  parties."'^  Such  discharge  may  be  shown  by 
acts  and  conduct  evidencing  an  intention  to  be  no  longer  bound  thereby/^ 

Rescission  is  the  act  of  canceling  the  contract  by  restoring  the  conditions  exist- 
ing immediately  before  it  was  made,  and  is  efl'ected  by  each  party  returning  to  the 
other  what  has  been  received  pursuant  to  the  contract,  or  its  equivalent. '^^  A  con- 
tract may  be  rescinded  by  mutual  consent^^  without  any  new  consideration.*" 

(§8)  B.  Occasion  and  right  to  rescind  or  abandon  ivithoiit  consent.^'^ — One 
may  rescind  a  contract  which  he  was  induced  to  make  through  fraud,  misrepresen- 
tation, or  undue  influence,^-  accident  or  mistake,^^  or  duress,'^'  unless  by  waiver  there 


73.  Rev.  Codes  1899.  §  4970.  Bennett  v. 
GlaspeU  [N.  D.]  107  N.  W.  45.  Plaintiff  held 
entitled  to  be  relieved  from  forfeiture  ol 
contract  to  convey  land  to  him  on  crop  pay- 
ment plan  for  failure  to  account  for  part  ot 
crop.     Id. 

73.  See    5    C.   L.    722. 

74.  See   Damages.   5   C.  L.   904. 

75.  See  5  C.  L.  722. 

76.  Where  a  contract  provides  that  the 
licensee  of  a  patent  may  terminate  the  pay- 
ment of  royalty  by  returning  the  machine 
and  paying  the  royalty  due  to  date,  and  up- 
on the  further  condition  that  the  licensee 
agrees  not  to  use  similar  machines  until 
the  patent  expires,  a  return  of  the  machine 
£.nd  payment  of  the  royalty  due  terminates 
the  obligation  to  pay  royalty  notwithstand- 
ing a  breach  of  the  latter  condition.  Warth 
V.  Loewenstein,  121  111.  App.  71.  Where  de- 
fendant guaranteed  to  sell  stock  for  plain- 
tiff prior  to  a  certain  date,  a  further  pro- 
vision that  contract  should  become  null  and 
void  on  such  date  held  not  to  prevent  lia- 
bility for  failure  to  make  the  sale.  Gause 
V.  Commonwealth  Trust  Co.,  97  N.  Y.  S.  1091. 

77.  Where  one  sseks  to  absolve  himself 
from  a  terminable  contract  by  acts,  such 
r.cts  must  bo  so  incor.sistent  with  the  con- 
tract as  to  leave  no  doubt  of  intention.  Re- 
signing from  the  position  of  secretary 
and  the  acceptance  of  another  office,  to- 
gether with  defendant's  general  conduct, 
held  insufficient  to  absolve  him  from  his  con- 
tract to.  give  all  his  inventions  to  the  cor- 
poration. Bates  V.  Bates  Mach.  Co.,  120 
111.  App.  56.3.  Letter  held  a  rescission  of 
contract  for  sale  of  lumber.  Gaus  &  Sons 
Mfg.  Co.  V.  Chicago  Lumber  &  Coal  Co.,  115 
Mo.  App.  114,  92  S.  W.  121.  Action  of  city 
in  demanding  tax  books  held  a  termination 
of  contract  employing  certain  attorneys  to 
collect  back  taxes.  City  of  Wilmington  v. 
Bryan   [N.   C]    54   S.   E.   543. 

78.  Raymond  v.  Edelbrock  [N.  D.]  107  N. 
W.  194. 

79.  American  Fine  Art  Co.  v.  Simon  [C.  C. 
A.]  140  F.  529.  Contract  entered  into  pend- 
ing negotiations  for  settlement  for  breach 
of  another  held  to  merely  suspend  claim 
for  damages  and  not  a  contract  of  aban- 
donment.    Jewell    Belting    Co.     v.     Hamilton 


Rubber  Mfg.  Co.,  121  111.  App.  13.  Where  a 
■ontract  was  entered  into  which  expressly 
•ancelled  a  priov  one  and  relieved  the  par- 
ties from  further  liability  thereunder,  the 
secpnd  contract  was  not  a  "continuation  of 
the  first.  Magnolia  Metal  Co.  v.  Gale,  ISO 
Mass.  124,  75  N.  E.  219.  The  unconditional 
acceptance  by  a  vendor  of  property  returned 
to  him  for  alleged  breach  of  warranty  or 
fraud  constitutes  a  rescission  of  the  con- 
tract of  sale  and  renders  the  vendor  liable 
for  the  price  paid.  Dougherty  v.  Neville, 
108  App.  Div.  89,  95  N.  Y.  S.  806.  An  answer, 
in  an  action  on  contract,  alleging  that  the 
parties  mutually  agreed  that  the  contract 
"should  be  annulled,  rescinded  and  held  for 
naught"  and  tliat  a  new  contract  "should 
cover  »  *  *•  the  subject-matter"  of  the 
original  contract,  alleges  an  express  rescis- 
sion.    Neis  v.  Whitaker   [Or.]   84  P.  699. 

SO.  Contract  of  sale.  T^'^ellden  v.  Witt 
[Ala.]    40    So.    126. 

81.  See  5  C.  L.   724. 

82.  See  Fraud  and  Undue  Influence,  5  C. 
L.  1541.  Bennett  v.  Glaspell  [N.  D.]  107  N. 
W".  45.  "Where  a  circular  advertising  cer- 
tain bonds  for  sale  distinctly  requires  the 
purchaser  to  read  the  bond  and  the  bond 
provides  that  tlie  entire  contract  is  contained 
therein,  and  that  no  one  has  authority  to 
alter  or  modify,  a  purchaser  by  keeping  the 
bond,  making  payments  thereon,  and  secur- 
ing the  agency  therefor,  estopped  himself 
from  rescinding  on  the  grounds  of  fraud. 
Grindrod  v.  Anglo-American  Bond  Co. 
[Mont.]  85  P.  891.  Part  performance  con- 
sisting of  appropriation  by  defendant  of 
large  portion  of  plaintiff's  estate  does  not 
stand  in  the  way  of  a  cancellation  of  the 
contract  because  procured  by  undue  means 
and  witliout  consideration.  Simmons  v.  Kel- 
sey  [Neb.]  107  N.  W.  122.  Statement  of  the 
number  of  rooms  in  building  on  realty  cov- 
ered by  written  contract  of  sale  held  so 
material  that  its  falsity  justified  rescission 
of  contract  by  vendee  because  he  did  not 
get  wliat  he  bargained  for,  though  the  ven- 
dor may  be  able  to  make  the  building  an- 
swer the  description  before  the  day  of  per- 
formance. Davis  v.  Scher  [N.  J.  Law]  62  A. 
193.  Plaintiff  failed  to  show  fraud  so  as  to 
entitle   him    to    rescind   the   purchase   by   him 
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be  an  affirmance  of  the  contract/'*  or  a  contract  which  he  made  while  mentally  in- 
competent.^° 

A  total,^'^  and,  in  some  states,  a  partial  failure  of  consideration  for  an  entire 
contract/*  or  an  tinexcused®"  failure  or  refusal  of  one  party  to  perform,  ordinarily 
authorizes  a  rescission  by  the  innocent  party,^**  but  mere  technical  and  unsubstantial 
departures  from  the  terms  of  the  cc^ntract,^^  or  a  partial  neglect  or  refusal  to  com- 


of  a  business.     Muehlhof  v.  Boltz  [Pa.]  64  A. 
427. 

83.  See  Mistake  and  Accident,  6  C.  L.  678. 

84.  See  Duress,   5  C.  L.  1047. 

85.  Cannot  liave  relief  from  contract 
whicli  he  ratified  after  discovering  fraud. 
Wilkinson  v.  Sweet  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  529,  93  S.  W.  702.  An  acceptance  of 
interest  on  a  contract  prior  to  the  discovery 
of  fraud,  or  subsequently  without  knowledge 
of  its  legal  effect  as  waiving  the  fraud,  does 
not  prevent  a  rescission  of  the  contract. 
Matteson  v.  Wagoner,  147  Cal.  739,  82  P. 
436.  Where  defendant,  after  discovering 
fraud,  attempted  to  repudiate  contract  but 
plaintiff  refused  to  accede  to  repudiation, 
and  defendant  thereafter  accepted  the  con- 
sideration for  the  completion  of  the  contract, 
he    was    bound    thereby.     Urbansky    v.    dhir- 

'  mer,  97  N.  Y.  S.  577.  One  who  voluntarily 
takes  benefits  under  a  contract  with  full 
knowledge  of  facts  entitling  him  to  rescind 
it  thereby  affirms  it  and  cannot  thereafter 
assail  its  validity.  Fraud.  Rev.  Codes  1899, 
§§  3842,  3843,  3864,  3SG5.  Bennett  v.  Glas- 
pell  [N.  D.]  107  N.  W.  45.  Mere  delay  in 
rescinding  and  the  acceptance  of  benefits 
under  the  contract  is  not  a  waiver  of  the 
right  to  rescind  where  such  delay  resulted 
from  ignorance  and  inexperience  in  business 
matters.  Landis  v.  Wintermute,  40  Wash. 
673,  82  P.  1000.  Where  an  investing  agent 
has  sold  some  of  his  own  mining  stocks  to 
his  principal,  participation  in  the  affairs  ol 
the  company  after  a  rescission  and  rejected 
offer  to  return  does  not  waive  the  right  to 
rescind.     Id. 

86.  See,  also,  Incompetency,  5  C.  L.  1775; 
Insane  Persons,  6  C.  L.  34.  A  maker  of  a 
note  who  is  not  entirely  without  under- 
standing, but  who  is  so  mentally  deficient 
as  to  be  unable  to  comprehend  the  nature 
of  his  act  and  the  liability  incurred,  may 
rescind  under  the  Code  of  California.  Dun- 
lap  v.  Plummer  [Cal.  App.]   82  P.  445. 

87.  Evidence  in  action  to  cancel  deed  held 
to  show  that  grantee  never  paid  considera- 
tion named  in  the  deed  or  any  other  consid- 
eration, for  land.  Allison's  Ex'r  v.  Orn- 
dorff  [Ky.]  92  S.  W.  287.  In  case  vendor  re- 
fuses to  perform  contract  tor  conveyance  of 
Isnd  after  full  performance  or  offer  to  per- 
form by  the  vendee,  consideration  for  con- 
tract wholly  fails  and  is  ground  for  re- 
scission by  vendee.  Miller  v.  Shelburn  [N. 
D.]    107  N.   W.    51. 

88.  Inadequency  of  consideration,  mistake 
in  law,  or  partial  failure  of  consideration, 
is  insufficient,  in  the  absence  of  fraud,  to 
authorize  the  cancellation  of  a  contract. 
Stephenson  v.  Atlas  Coal  Co.  [Ala.]  41  So. 
301.  Under  Civ.  Code  §  1689,  a  partial  fail- 
ure of  consideration  of  an  entire  contract 
gives  the  other  party  the  right  to  rescind. 
Sterling  v.  Gregory  [Cal.]    85  P.   305. 

89.  See  §  6  C.  ante. 


90.  Where  a  vendor  failed  to  comply  with 
tlie  contract  as  to  the  goods  furnished  and 
it  was  clear  that  the  remainder  of  the  goods 
which  he  intended  to  deliver  were  also  de- 
fective. Elliott  V.  Howison  [Ala.]  40  So. 
1018.  An  instruction  in  an  action  for  work 
done,  that  plaintiff  could  not  recover  if  he 
wrongfully  abandoned  the  contract  before 
completion  neld  not  erroneous  as  submitting 
the  question  to  the  jury  as  to  wliat  was  a 
wrongful  abandonment,  where  the  court  had 
instructed  tnat  a  breach  by  defendant  justi- 
ried  an  abandonment.  P^'letcher  v.  Verser 
[Ark.]  96  S.  W.  384.  Where  defenOant  con- 
11  acted  to  keep  a  sufficient  supply  of  logs 
cut  to  employ  plaintiff's  teams,  a  failure  so 
to  do  justified  plaintiff  in  abandoning  his 
contract  to  haul  them.  Id.  Rule  that  one 
party  may  rescind  for  nonperformance  by 
the  other  only  when  both  parties  can  be  re- 
stored to  the  condition  in  which  they  were 
when  contract  was  made  (Civ.  Code  1895,  § 
3712),  applies  only  where  party  claiming 
right  to  rescind  establishes  breach.  Failure 
to  charge  statute  held  harmless  when  breach 
was  not  proved.  Williams  v.  Walden,  124 
Ga.  913,  53  S.  E.  564.  Where  the  seller  of 
scrap  iron  to  a  foundry  failed  to  furnish  'the 
grade  called  for  and  the  contract  was  re- 
scinded by  the  foundry  company,  the  man- 
ner in  which  the  seller  obtained  and  shipped 
the  iron  is  material  not  to  relieve  him  from 
his  obligation  to  furnish,  but  as  bearing  on 
the  right  of  rescission.  Wliiting  Foundry 
Equipment  Co.  v.  Hirsch,  121  111.  App.  373. 
Complainant  held  Justified  in  assuming  that 
defendant  had  abandoned  contract  ■whereby 
complainant  had  agreed  to  sell  him  land  and 
to  advance  him  money  for  the  erection  of 
a  house  thereon,  and  hence  was  not  bound  to 
perform  the  same  but  was  entitled  to  have 
it  set  aside  on  repayment  to  defendant  ot 
the  sums  paid  by  him  thereunder.  Bewick 
V.  Hanika  [Mich.]  12  Det.  Leg.  N.  672,  106 
N.  W.  63.  Evidence  held  to  show  compliance 
by  purchaser  of  thresliing  machine  with  pro- 
vision requiring  him  to  give  notice  of  de- 
fects so  that  he  was  entitled  to  rescind  for 
breach  of  warranty.  Case  Threshing  Mach. 
Co.  V.  Balke  [N.  D.]  107  N.  W.  57.  A  letter 
by  defendant  notifying  plaintiff  that  defend- 
ant would  employ  new  contractors  to  do  the 
work  rendered  necessary  by  the  fall  of  a 
wall  held  practically  a  rescission  of  the 
contract  with  plaintiff.  Colgan  v.  O'Rourke 
[Pa.]     64    A.     529.     Where    a    quarry    owner 

I  agreed  with  another  to  lease  his  quarry  and 
not  to  engage  in  the  stone  business  for  three 
years  in  consideration  of  a  royalty  on  all 
stone  quarried,  a  violation  of  the  provision 
to  abstain  from  business  is  a  ground  for 
rescission  and  relieves  from  liability  for 
royalty  on  stone  quarried  from  his  own 
quarry.  Dishman  v.  Huetter,  41  Wash.  626, 
84  P.  590. 

91.  Plaintiff  could   not   rescind   an  agree- 
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ply  with,  a  term  not  going  to  the  sub]eet-matter,»2  or  defects  in  performance  which 
are  corrected  before  the  time  for  performance  expires,"^  do  not.  A  substantial 
breach  of  a  divisible  contract  not  wholly  executory,  which  may  readily  be  compensat- 
ed for  in  money  damages,  does  not  give  an  absolute  right  of  rescission  to  the  other 
party.^* 

(§8)  C.  Time  and  mode  of  rescission  or  abandonment.^^ — Since  the  remedy 
is  largely  equitable,**^  a  party  having  the  right  to  rescind  must  elect  to  do  so  within 
A  reasonable  time  after  the  discovery  of  the  facts  giving  him  the  right,"  and  must 
restore,^*  or  offer  to  restore,''^  everything  of  value  received  by  him  from  the  other 


n:ent  to  buy  first  mortgage  bonds  because 
of  an  improper  acknowledgment  of  the  deed 
to  the  mortgagor,  which  was  cured  by  a  con- 
firmatory deed  upon  attention  being  called 
to  the  error.  Nes  v.  Union  Trust  Co.  [Md.] 
6-1  A.   310. 

92.  Failure  of  a  foreign  agent  to  render 
a  monthly  statement  of  his  expense  account 
held  insuff'cient  to  justify  an  abandonment. 
Anglo-Wyoming  Oil  Fields  v.  Miller,  117  111. 
App.  552. 

93.  "Where  the  seller  of  certain  goods  was 
to  furnish  a  bond  guaranteeing  a  profit,  a 
failure  to  send  a  validly  executed  bond  did 
rot  give  the  purchaser  a  right  to  rescind 
the  contract,  especially  where  no  time  for 
furnishing  the  bond  was  specified  and  a 
valid  bond  was  tendered  upon  notice.  Stand- 
ard Manufacturing  Co.  v.  Slaughter,  122  111. 
App.   479. 

94.  Where  plaintiff  paid  defendant  a  cer- 
tain sum  for  land  and  the  timber  thereon, 
and  a  certain  part  of  the  consideration  was 
for  defendant's  services  in  logging  the  tim- 
ber, held  that  the  contract  for  handling  the 
timber  was  not  wholly  executory.  Mueller 
V.  Cook,   126  Wis.  504,   105  N.  W.  1054. 

95.  See  5   C.  L.   726. 

96.  For  procedure  in  suits  to  rescind  see 
Cancellation  of  Instruments,  7  C.  L.   517. 

97.  Elliott  V.  Howison  [Ala.]  40  So.  lOlS. 
Rev.  Codes  1899,  §  3934.  Annis  v.  Burnham 
[N.  D.]  108  N.  W.  549.  He  must  act  prompt- 
ly and,  in  case  he  elects  to  rescind,  notify  the 
other  party  without  delay.  Contract  of  sale. 
Armour  v.  Produce  Co.,  28  Pa.  Super.  Ct. 
524.  Bailment  for  hire  with  right  to  pur- 
chase. Moneyweight  Scale  Co.  v.  Woodward, 
29  Pa.  Super.  Ct.  142.  Prompt  rescission  is 
not  required  where  the  rescinding  party  has 
been  misled  by  the  other  pnrty  into  believ- 
ing that"  such  rescission  would  not  be  in- 
sisted upon.  Where  vendor  advised  vendee 
to  suspend  judgment  on  a  filter  sold  and 
sent  men  to  try  and  make  it  work.  Rhein- 
strom  V.  Elk  Brewing  Co.,  28  Pa.  Super.  Ct. 
519.  One  undertaking  to  rescind  for  a 
breach  must  do  so  w^ithin  a  reasonable  time 
after  defects  in  commodities  delivered  are 
brought  home  to  him  by  opportunity  for  in- 
spection. Harding.  Whitman  &  Co.  v.  York 
Knitting  Mills,  142  F.  228.  One  accepting 
and  acting  upon  indemnity  bond  cannot 
afterwards  contend  that  it  does  not  cover 
risks  contemplated  by  him.  Orion  K'nitting 
Mills  V.  United  States  F.  &  G.  Co.,  137  N.  C. 
565,  50  S.  E.  304.  When  chattel  is  delivered 
to  buyer,  he  must  reject  it  within  a  reason- 
able time  thereafter,  if  it  is  not  in  accord- 
ance with  the  contract  of  sale,  or  he  will  be 
denied   the   right    to   rescind.     Goodwin   Mfg. 


Co.  V.  Arthur  Fritsch  Foundry  &  Mach.  Co. 
[Mo.  App.]  89  S.  W.  911.  Evidence  of  ac- 
ceptance held  not  to  require  directed  verdict 
for  plaintiff.  Id.  Omission  to  rescind  with- 
in a  reasonable  time  may  be  conclusive  evi- 
dence of  an  election  to  affirm.  Bailment 
with  right  to  purchase.  Moneyweight  Scale 
Co.  V.  Woodward,  29  Pa.  Super.  Ct.  142.  Un- 
reasonable delay,  especially  if  accompanied 
by  acts  recognizing  the  contract,  as  valid, 
will  be  construed  as  a  waiver  of  fraud  and 
an  election  to  abide  by  the  contract.  Waiv- 
er cannot  be  afterwards  revoked  and  con- 
tract rescinded.  Harms  v.  Wolf,  114  Mo. 
App.  387.  89  S.  W.  1037.  Waiver  a  question 
of  intention.  Id.  Plaintiff,  by  acts  and  con- 
duct, held  to  have  waived  right  to  rescind 
loan  agreement  for  fraud.  Id.  Plaintiff  in 
suit  to  set  aside  deed  for  fraud  held  not  to 
have  been  guilty  of  laches.  Cason  v.  Cason 
[Tenn.]  93  S.  W.  89.  By  not  rescinding 
promptly  for  fraud,  right  to  do  so  is  waived, 
though  no  prejudice  or  injury  to  the  other 
party  is  shown.  Annis  v.  Burnham  [N.  D.] 
108  N.  W.  549.  Where  plaintiff  knew  that 
business  of  corporation,  to  which  he  and 
certain  others  had  transferred  their  laun- 
dry, in  consideration  of  stock,  was  to  pro- 
ceed without  regard  to  fact  that  all  its  stock 
had  not  been  issued,  and  thereafter  proceed- 
ed to  consummate  sale,  held  that  he  could 
not  thereafter  rescind  even  if  effect  was  to 
perpetrate  fraud  on  him.  French  v.  North- 
western Laundry  [Iowa]  107  N.  W.  430. 
Where  rescission  of  the  sale  of  a  business 
was  not  applied  for  promptly,  and  the  par- 
ties could  not  be  placed  in  statu  quo  and 
there  was  no  attempt  to  do  so,  the  bill  was 
properly  dismissed.  Muehlhof  v.  Boltz  [Pa.] 
64  A.  427.  To  rescind  on  the  ground  of  mis- 
take under  Civ.  Code  §  1691.  the  party  must 
promptly  notify  the  other  party  upon  dis- 
covering the  mistake  and  offer  to  return  the 
consideration.  McGue  v.  Rommel  [Cal.]  83 
P.  1000.  What  is  reasonable  time  depends  on 
facts  of  each  case.  Annis  v.  Burnham  [N. 
D.]  108  N.  AV.  549.  Where  an  action  for  re- 
scission of  a  mortgage  was  begun  within 
five  months  from  date  of  execution,  and  it 
Is  alleged  that  considerable  time  elapsed  be- 
fore the  fravid  was  discovered  and  no  af- 
firmative injury  to  defendant  appears,  a  de- 
murrer to  the  complaint  on  the  ground  of 
laches  properly  overruled.  Matteson  v.  Wa- 
goner, 147  Cal.  739,  82  P.  436.  Plaintiffs  held 
not  to  have  moved  with  speed  and  fairness 
entitling  them  to  rescind.  Evans  v.  Evans 
[Mo.]  93  S.  W.  969.  Finding  as  to  time  when 
machine  was  returned  for  breach  held  not 
supported  by  evidence.  Case  Threshing 
Mach.  Co.  v.  Balke  [N.  D.]  107  N.  W.  57. 
OS.     Elliott  V.   Howison   [Ala.]   40  So.   1018. 
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party.*  unless  it  is  of  such  a  nature  as  to  render  its  restoraiion  impossible,^  or  noth- 
ing is  due  the  other  party  on  tinal  adjustment." 

Parties  to  a  written  contract  may  rescind  it  by  parol  or  abandon  it  by  matter 
in  pais.*  A  mere  failure  of  the  innocent  party  to  perform  after  a  breach  is  not  a 
rescission.^  If  time  is  not  of  the  essence  of  the  contract,  one  desiring  to  rescind 
it  for  a  breach  must,  in  some  states,  give  notice  of  his  intention  to  the  other  party 
and  allow  him  a  reasonable  time  thereafter  in  which  to  perform,  unless  he  has  re- 
pudiated the  contract." 

A  contract  will  be  treated  as  abandoned  where  the  acts  of  one  party,  inconsistent 
with  its  existence,  are  acquiesced  in  by  the  other.^  There  is  no  termination  of  a 
contract  so  long  as  each  party  insists  upon  performance  by  the  other.'' 


sf 


J 


So  as  to  restore  parties  to  condition  in  wliich 
they  were  before  contract  was  made.  Tim- 
merman  V.  Stanley.  123  Ga.  850,  51  S.  B.  760. 
One  cannot  avoid  payment  of  note  on  ground 
that  it  was  made  on  Sunday  unless  he  re- 
stores consideration  received  by  him.  Hale 
V.  Harris  [Ky.]  91  S.  W.  660.  A  rescission 
of  a  contract  for  sale  of  land  may  be  effected 
by  act  of  a  party  thereto  when  consideration 
has  wholly  or  partially  failed  through  fault 
of  the  other  party,  and  in  such  case  a  notice 
that  the  vendee  rescinds  and  disaffirms  the 
contract  is  sufficient  where  there  is  nothing 
to  be  returned  under  the  same.  Miller  v. 
Shelburn  [N.  D.]  107  N.  W.  51.  Under  writ- 
ten executory  contract  for  sale  of  land, 
vendee  derives  in  law  no  interest  in  the 
land  or  the  title  and  may  rescind  in  a  proper 
case  without  a  reconveyance.     Id. 

99.  In  an  action  to  rescind  a  contract  and 
recover  money  loaned,  plaintiff  need  not 
tender  interest  received  as  a  condition  pre- 
cedent to  his  right  to  rescind.  Matteson  v. 
Wagoner,  147  Cal.  7.39,  82  P.  436.  In  rescind- 
ing a  sale,  an  offer  to  return  a  note  received 
as  consideration  is  sufficient  if  made  on  the 
trial,  especially  where  almost  certain  that 
offer  to  restore  before  commencing  suit 
would  have  been  fruitless.  Wellden  v.  Witt 
FAla.]  40  So.  126.  Restoration  of  considera- 
tion is  not  a  prerequisite  of  an  equitable  ac- 
tion to  rescind  and  for  damages,  but  it  is 
sufficient  if  plaintiff  in  his  petition  offers  to 
do  equity  by  asking  that  the  consideration 
paid  by  defendant  be  regarded  as  part  pay- 
ment of  the  damages.  Haydon  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  93  S.  W.  833.  For 
cases  dealing  with  the  duty  of  the  vendor 
to  compensate  the  vendee  for  improvements 
in  case  of  the  rescission  of  a  sale  of  realty 
see  Vendors   and  Purchasers,   6   C.   L.   1781. 

1.  If  nothing  has  been  received  under  the 
contract  by  the  party  seeking  to  avoid  it, 
there  is  nothing  for  him  to  do  as  a  condi- 
tion precedent  to  exercising  his  election  to 
treat  it  as  a  nullity  except  to  assert  its  in- 
validity whenever  the  guilty  party  seeks  to 
assert  some  right  under  it.  Raymond  v. 
Edelbrock  [N.  D.]  107  N.  W.  194.  Defrauded 
party  is  not  required  to  give  notice  of  dis- 
affirmance, provided  he  does  not,  after 
knowledge  of  the  fraud,  retain  the  fruits  of 
the  frauc?ulent  transaction,  or  tacitly,  or  by 
affirmative  action,  lead  the  other  party  to 
change  his  position  by  reason  of  apparent 
ratification.     Id. 

2.  Rule  does  not  apply  where  a  party 
agreeing   to   teach   a   person   a   certain   thing 


or  fit  him  for  a  certain  position  refuses  to 
complete  the  contract  after  giving  him  some 
instruction.  Timmerman  v.  Stanley,  123  Ga. 
850,   51  S.   E.   760. 

3.  Where  administrator,  on  purchasing 
interest  of  an  heir  in  the  lands  of  the  es- 
tate, falsely  represented  that  conveyance 
would  not  include  her  reversionary  interest 
in  the  lands  allotted  to  the  widow  as  dower 
and  homestead,  held  that  it  was  not  neces- 
sary for  the  heir  to  offer  to  return  the  con- 
sideration received  by  her  before  suing  to 
rescind  as  to  such  reversionary  interest, 
where  it  appeared  that  the  administrator 
realized  more  than  the  purchase  price  from  a 
sale  of  the  land  which  she  intended  to  con- 
vey to  him.  Reeder  v.  Meredith  [Ark.]  93 
S.  W.  558.  It  appearing  that  she  was  will- 
ing to  sell,  and  would  have  sold,  her  interest, 
aside  from  the  reversion,  for  the  price  paid, 
she  was  not  entitled  to  recover  from  the  ad- 
ministrator his  profits  growing  out  of  the 
resale.     Id. 

4.  May  v.  Getty,  140  N.  C.  310,  53  S.  E.  75. 
Where  a  mortgagee  certifies  that  the  mort- 
gage has  been  fully  satisfied  and  discharged. 
a  covenant  therein  to  perform  another  con- 
tract, a  part  of  the  same  transaction,  is  also 
discharged.  Joseph  Schlitz  Brewing  Co.  v. 
Komp,  118  111.  App.  566.  Where  one  party 
repudiates  it,  the  other  may  assent  to  the 
abandonment  and  thereby  rescind  the  con- 
tract. McKenna  v.  McKenna,  118  111.  App. 
240.  Where  in  consideration  of  monthly  pay- 
ments an  alleged  wife  agrees  to  release  all 
claims,  but  the  payments  are  not  made,  the 
bringing  of  an  action  for  separate  mainten- 
ance is  an  election  to  treat  the  contract  as 
rescinded.     Id. 

5.  Defendant  having  broken  contract  to 
manage  plaintiff's  premises,  the  act  of  plain- 
tiff in  taking  possession  was  not  a  rescission 
so  as  to  preclude  recovery  for  a  breach. 
Seymour   v.    Warren,    100   N.    Y.    S.    267. 

6.  Reasonable  time  not  given  vendor  to 
perform  after  notice  of  rescission  bv  vendee. 
Elliott    V.    Howison     [Ala.]     40    So.   "l018. 

7.  Acts  and  conduct  relied  on  to  consti- 
tute an  abandonment  f^hould  be  clearlj^ 
proved,  and  must  be  positive,  unequivocal, 
and  inconsistent  with  the  existence  of  a 
contract.  May  v.  Getty,  140  N.  C.  310,  53  S. 
E.  75.  *  Evidence  held  to  sustain  findings  of 
rescission  and  abandonment  of  contract  to 
sell  land.  Id.  Lease  held  abandoned  by  mu- 
tual consent  where  return  of  notes  given  for 
rent  was  demanded  and  demand  was  com- 
plied   with.      Herpolsheimer    v.    Christopher 
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(§8)  D.  Remedies.^ — The  rescission  or  abandonmenc  of  a  contract  ordinarily 
puts  an  end  to  it  for  all  purposes/"  discharges  both  parties  from  any  further  lia- 
bility thereunder/^  and  precludes  a  recovery  on  quantum  ineruit  for  services  there- 
after rendered  under  it.^-  It  will  not,  however,  operate  to  destroy  previously  vested 
rights  where  a  contrary  intention  is  apparent."  One  rescinding  a  contract  "because 
of  a  breach  may  recover  the  consideration  paid  by  him  to  the  other  party,"  and  the 
reasonable  value  of  his  services  actually  performed  by  him  before  the  rescission." 

§  9.  Remedies  for  breach.  A.  The  right  and  its  accrual}'^ — No  right  of  ac- 
tion for  a  breach  accrues  until  performance  is  due  under  the  terms  of  the  contract.^' 
Damages  may  be  recovered  presently  for  breach  of  an  agreement  to  deliver  an  ob- 
ligation payable  in  the  future.^* 

As  a  general  rule,  one  cannot  recover  on  an  entire  contract  unless  he  shows 
full  performance  on  his  o^^^l  part^^  of  all  the  obligations  imposed  ujron  him,-°  or  an 


[Neb.]  107  N.  W.  382.  Where  defendant  ac- 
cepted a  re-delivery  of  a  boat  exchanged 
to  plaintiff  under  an  agreement  to  retrade. 
he  could  not  contend  that  he  took  the  boat 
under  an  agreement  by  which  he  retained 
title  as  security  for  the  purchase  price  so 
as  to  defeat  plaintiff's  recovery  of  the  boat 
he  exchanged.  Dougherty  v.  Neville,  108 
App.  Div.  89,  95  N.  Y.  S.  806.  Evidence  held 
sufficient  to  warrant  submission  to  jury  of 
question  whether  written  contract  for  wir- 
ing a  theatre  had  been  annulled  by  mutual 
consent.  Reber  v.  Brownback,  27  Pa.  Super. 
Ct.  471.  Delay  between  time  when  plaintiff 
furnished  name  of  person  who  bought  de- 
fendant's land  and  tiine  when  sale  was  con- 
summated held  not  to  amount  to  abandon- 
ment of  contract  to  pay  plaintiff  a  certain 
sum  for  procuring  a  purchaser,  there  being 
no  express  limitation  of  time.  Burd  v.  Web- 
ster   [Wis.]    107    N.    W.    23. 

8.  Though  both  in  default  where  plaintiff" 
contended  that  an  assignment  was  invalid 
and  demanded  performance  by  the  assignor, 
and  the  assignee  insisted  upon  performance 
by  plaintiff.  Hudson  River  Water  Power  Co. 
V.  Glens  Falls  Portland  Cement  Co.,  107  App. 
Div.   548,   95  N.  Y.   S.   421. 

9.  See   5    C.   L.    727. 

10.  Abandonment  bars  the  right  to  spe- 
cific performance.  May  v.  Getty,  140  N.  C. 
310,   53   S.    E.    75. 

11.  Cancellation  by  mutual  consent.  Ala- 
bama Oil  &  Pipe  Line  Co.  v.  Sun  Co.  [Tex.] 
15  Tex.  Ct.  Rep.  301,  92  S.  W.  253,  rvg.  13 
Tex.  Ct.  Rep.   973,   90   S.  W.  202. 

13.  Defendant  who  was  one  of  several 
attorneys  employed  under  a  contract 
terminable  at  will  to  collect  back  taxes  for 
a  certain  per  cent  of  the  amount  collected, 
held  not  entitled  to  recover  on  quantum 
m.eruit  for  services  in  preparing  claims  for 
suit  after  contract  had  been  rightfully  ter- 
minated by  the  city.  City  of  Wilmington  v. 
Bryan  [N.  C]  54  S.  E.  543.  A  plaintiff  in  an 
action  on  the  contract  for  the  price  of  stone 
quarried  can  not  recover  quantum  meruit  for 
stone  removed  by  mistake  after  rescission 
of  the  contract.  Dishman  v.  Huetter,  41 
Wash.    626,    84    P.    590. 

13.  Question  is  one  of  intention  to  be  de- 
rived from  language  used  and  surrounding 
facts  and  circumstances.  Alabama  Oil  & 
Pipe  Line  Co.  v.  Sun  Co.  [Tex.]  15  Tex.  Ct. 
Rep.  301,  92  S.  W.  253,  rvg.  13  Tex.  Ct.  Rep. 
973,   90   S.  W.   202.      Use  of  word   "rescind"   or 


"cancel"  does  not  necessarily  show  an  in- 
tention that  cancellation  shall  have  retroac- 
tive effect.  Id.  Evidence  held  sufficient  to 
authorize  a  finding  that  agreement  to  cancel 
was  not  intended  to  release  defendant  from 
liability  for  previous  breach  of  contract  to 
receive    certain   oil.     Id. 

14.  Where  vendor  refuses  to  perform  con- 
tract to  convey  land  after  full  performance 
or  offer  to  perform  by  vendee,  and  contract 
has  been  fully  rescinded  by  the  latter,  vendee 
may  recover  money  paid  vendor  in  action  for 
money  had  and  received.  Miller  v.  Shelburn 
[N.    D.]    107   N.    W.    51. 

15.  Cannot  recover  prospective  profits. 
Meacham    v.    Gardner,    27   Pa.    Super.   Ct     296. 

16.  See   5  C.  L.   727. 

17.  A  promise  conditioned  when  money 
should  "become  due"  is  not  matured  when  it 
i."?  paid  before  it  is  due.  Pohlman  v.  Wilcox, 
146  Cal.  440,  80  P.  C25.  Indorsers  on  note  bv 
sealed  writing  requested  plaintiff  to  pay 
same  at  maturity  and  agreed  to  refund  mon- 
ey, each  to  pay  his  respective  share  within 
thirty  days  after  maturity.  If  any  indorser 
failed  to  pay,  his  share  was  to  be  apportion- 
ed among  the  others  and  paid  within  ten 
days  after  the  expiration  of  the  thirty  days. 
Held  that  action  brought  against  indorser 
for  his  share  after  expiration  of  thirty  days 
but  before  expiration  of  additional  ten  day.s 
was  not  premature.  Sharp  v.  Bates,  102  Md. 
344,  62  A.  747.  An  action  for  the  price  of 
goods  brought  after  October  1st  was  not  pre- 
mature where,  according  to  the  contract, 
spring  sales  should  be  settled  for  before  Oc- 
tober 1st  and  the  goods  were  shipped  in 
February  and  came  into  defendant's  posses- 
sion in  June  or  July.  American  Seeding 
Mach.  Co.  V.  Stearns.  109  App.  Div.  192.  95 
N.  Y.  S.  830.  Where  money  is  to  be  p-iid  out 
of  the  proceeds  of  a  sale  of  land,  no  action  f 
will  lie  for  its  recovery  until  such  sale. 
Great  "U'estern  Oil  Co.  v.  Carpenter  [Tex.  Civ.  ' 
App.]    15   Tex.  Ct.   Rep.   970.   95  S.   W.   57. 

IS.  Wasser  v.  Western  Land  Securities 
Co.    [Minn.]  107  N.  W.  160. 

19.  Clough  V.  A.  J.  Stillwell  Meat  Co..  112 
Mo.  App.  177,  86  S.  W.  580.  Where,  because 
of  delay  in  shipment,  the  vendee  is  obliged 
to  buy  upon  the  market  at  a  higher  price 
and  the  vendor  admits  its  liability  for  part 
of  the  difference,  a  failure  to  pay  for  the  be- 
lated shipments  as  per  contract,  in  the  ab- 
sence of  a  demand  therefor,  does  not  pre- 
clude      recovery.         Russell       v.       Excelsior 
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excuse  for  failure  to  perform,^^  or  a  waiver  of  full  performance.-^  So  too,  one 
seeking  the  aid  of  a  coui't  of  equity  to  enforce  a  contract  must  show  full  performance 
on  his  part  or  a  readiness  to  perform.^^ 

If  the  obligation  of  one  party  is  made  to  depend  upon  the  performance  of  a 
condition  precedent  by  the  other,  strict  compliance  therewith  by  the  latter  must  be 
shown.-*     If  it  is  dependent  upon  the  happening  of  a  contingency,  it  must  be  shown 


stove  &  Mfg.  Co.,  120  111.  App.  23. 
Where  stockholders  enter  into  a  contract 
whereby  it  is  agreed  that  if  any  one  of  theni 
should  wish  to  dispose  of  his  shares  a  cer- 
tain procedure  should  be  followed,  an  out- 
right sale  from  one  to  several  amounts  to  a 
"rescission"  of  the  contract  by  them.  Gray 
V.  Bloomington  &  N.  R.  Co.,  120  lU.  App. 
159.  Plaintiff  cannot  recover  on  a  contract 
whereby  he  was  to  care  for  his  father  during 
life  in  consideration  of  the  farm  where  it 
appears  that  he  did  not  perform  the  contract 
on  his  part.  Seitman  v.  Seitman,  122  111. 
App.  361.  Held  error  to  direct  verdict  for 
plaintiff  in  action  to  recover  contract  price 
of  certain  fruit  trees  where  contract  provided 
that  they  were  to  be  delivered  at  a  certain 
place  on  a  day  to  be  fixed  by  the  seller  by 
notice  to  the  buyer,  and  there  was  a  conflict 
in  the  evidence  as  to  the  giving-  of  the  no- 
tice and  no  evidence  that  plaintiff  had  the 
trees  at  the  place  specified  at  any  time.  B. 
F.  Bonewell  &  Co.  v.  Jacobson  [Iowa]  106 
X.  W.  614.  Where  an  electrical  company 
agreed  to  furnish  electrical  power  during  a 
term  to  begin  when  it  should  be  able  to  de- 
liver the  same,  the  power  to  be  paid  for 
in  instalments  during  the  term,  it  could  not 
recover  for  failure  to  pay  instalments  when 
it  was  not  able  to  deliver  the  power  at  any 
time  while  the  contract  was  in  force.  Hud- 
son River  Water  Power  Co.  v.  Glens  Falls 
Portland  Cement  Co.,  107  App.  Div.  548,  95  N. 
Y.  S.  421.  Evidence  held  to  show  that  plain- 
tiff delivered  certain  goods,  manufactured 
for  defendant,  "as  quickly  as  possible,"  as 
required  by  the  contract.  Gerli  v.  Louis 
Metzger  &  Co.,  99  N.  Y.  S.  858.  Evidence 
held  not  to  support  finding  of  performance 
of  contract  for  services.  Tussey  v.  Owen, 
139'  N.  C.  457,  52  S.  B.  128.  Affidavit  of  de- 
fense to  an  action  for  the  balance  due  on  a 
building  contract  held  sufficient  which  stated 
that  the  work  had  not  been  performed  ac- 
cording to  the  terms  of  a  conditional  ac- 
ceptance of  the  building.  Rose  v.  Independ- 
ent Chevra  Kadisho  [Pa.]  64  A.  401.  Entire 
contract  to  cut  and  deliver  logs.  Delivery 
as  -well  as  cutting  must  be  shown.  Norris  v. 
Clark,  29  Pa.  Super.  Ct.  562.  Evidence  held 
insufficient  to  show  that  plaintiff  performed 
contract  for  construction  of  electric  railway 
so  negligently  and  inefficiently  as  to  forfeit 
its  right  of  recovery  thereunder  and  to  ren- 
der itself  liable  for  damages.  Tennis  Bros. 
Co.  V.  Wetzel  &  T.  R.  Co.,  140  P.  193.  Where 
two  contracts  are  made  between  two  parties 
at  same  time,  the  latter  of  which  was  de- 
manded of  plaintiff  as  a  condition  for  exe- 
cuting the  first,  so  as  to  make  the  observance 
of  both  obligatory,  and  plaintiff  breaches  the 
first,  he  cannot  sue  defendant  for  a  breach  of 
the  second.  Kansas  Union  Life  Ins.  Co.  v. 
Burman   [C.  C.   A.]    141  F.   835. 

20.     Where  one    purclia,sing  land  from  the 
sole  heir  of  a  deceased  person,  who  agrees  to 


pay  a  part  of  the  purchase  money  to  a  creditor 
of  the  estate,  is  sued  upon  his  agreement,  it 
is  immaterial  whether  such  creditor  has  giv- 
en the  estate  a  release.  Peters  v.  George 
[Cal.  App.]  81  P.  1117.  Defendant  held  to 
have  no  right  to  demand  indemnity  bond  as 
condition  of  performance  of  contract  to  de- 
liver coal  where  contract  did  not  provide  for 
one,  and  hence  plaintiff's  failure  to  furnish 
it  on  demand  did  not  prevent  recovery. 
Smokeless  Fuel  C6.  v.  W.  E.  Seaton  &  Sons 
[Va.]  52  S.  E.  829.  When  in  an  action  for 
breach  of  a  contract  for  tlie  publication  of 
law  reports  there  was  no  evidence  that  it 
was  part  of  tlae  contract  that  plaintiffs 
should  sign  the  bond  of  one  of  the  defend- 
ants to  the  state,  plaintiffs'  subsequent  de- 
mrnd  to  be  released  from  such  bond  did  not 
constitute  a  breach  of  the  contract  on  their 
part.  Ben  C.  Jones  &  Co.  v.  Gammel-States- 
man  Pub.  Co.  [Tex.  Civ.  App.]  94  S.  W.  191. 
Refusal  of  plaintiff  to  pay  instalment  of  pur- 
chase price  of  yacht  until  defendant  furnish- 
ed security,  which  he  w^as  under  no  obliga- 
tion to  furnish,  held  a  breach  whicli  relieved 
defendants  from  further  performance.  Michi- 
gan Yacht  &  Power  Co.  v.  Busch  [C.  C.  A.J 
143  F.   929. 

21.  See  §  6  C,  ante. 

22.  See,  also,  §  6  B,  ante.  Recovery  may 
be  had  for  substantial  performance  of  an 
entire  and  subsisting  contract  where  the 
plaintiff?  at  all  times  manifested  an  intention 
to  fully  perform  the  contract  and  made 
every  reasonable  effort  to  do  so,  but  the  de- 
fendant by  conduct  or  otherwise  waived  a 
strict  performance.  Williamson  v.  Bennett, 
6  Ohio  C.  C.    (N.  S.)    618. 

23.  Suit  for  injunction  to  prevent  threat- 
ened violation.  Havre  de  Grace  Real  Estate 
&  Power  Co.  v.  Havre  de  Grace,  102  Md.  33, 
61  A.  662.  Company  held  not  entitled  to  in-  ; 
junction  to  prevent  violation  of  contract  ■ 
with  city  whereby  it  was  to  be  exempted 
fiom  taxation  where  it  did  not  comply  with 
requirement  that  it  should  give  indemnity 
mortgage  or  explain  its  failure  to  do  so, 
£ind  violated  contract  in  other  respects.  Id. 
In  a  suit  by  a  client  against  his  attorney 
to  enforce  an  alleged  contract  by  wliich 
plaintiff's  property  had  been  sold  and  bought 
in  by  the  attorney  to  be  restored  to  plain- 
tiff later,  it  was  not  necessary  to  allege  a 
tender  of  the  amount  disbursed  by  defendant 
for  the  purposes  of  the  sale,  it  being  suffi- 
cient to  provide  for  such  disbursements  in 
the  judgment  restoring  the  property.  Rich- 
ardson V.  Johnson  [La.]  39  So.  449.  [Ad- 
vance sheets  only.] 

24.  Where  a  lessor  agrees  to  release  a 
lessee  if  he  will  find  a  house  with  a  barn 
suitable  for  his  horse,  lessee  cannot  show  a 
contract  of  release  without  proving  compli- 
ance with  the  condition.  Brasher  v.  Mc- 
Caskrin,  120  111.  App.  343.  Lack  of  good 
title  in  vendor  is  no  excuse  for  nonpayment 
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to  have  happened.-'  Pa}'ment  of  a  debt  assumed  by  another  is  not  a  condition  pre- 
cedent to  the  right  to  sue  the  latter  for  a  breach  where  the  contract  is  not  one  of  in- 
demnity.^^    The  necessity  for  a  demand  and  tender  is  treated  in  a  previous  section.^^ 

If  the  contract  is  severable,  an  action  will  lie  for  each  breach,  but  all  breaches 
occurring  up  to  the  commencement  of  the  action  must  be  included  therein.^^  On 
the  breach  of  a  severable  contract,  by  an  act  of  one  of  the  parties  making  further 
performance  impossible,  the  other  party  may  sue  at  once  if  he  has  performed  his 
part  of  the  contract  to  which  such  formal  breach  relates,-^  but  if  the  time  of  per- 
formance of  such  part  has  not  arrived,  he  must  p^f  orm  the  balance  and  must  await 
such  time  before  bringing  suit.^** 

Ordinarily  there  can  be  but  one  recovery  for  a  total  breach  of  an  entire  con- 
tract/^ but  if  work  is  to  be  performed  and  paid  for  in  instalments,  an  action  will 
lie  for  each  instalment  as  it  matures  or  for  as  many  a^  are  due  at  the  institution  of 
the  suit  or  the  date  of  the  trial.^^ 

(§9)  B.  Particular  remedies  and  election  hetiveen  thcm.^^ — The  remedy  of 
one  induced  to  enter  into  a  contract  through  fraud  is  by  a  rescission  of  the  contract 


of  instalments  where  the  vendor  was  not  to 
convey  a  good  title  until  full  payment. 
Thompson  v.  Hoppert,  120  111.  App.  5S8. 
Wheie  plaintiff  failed  to  show  that  respon- 
sible signers  representing  a  certain  number 
of  cows  had  been  procured  to  an  agreement 
for  the  establishment  of  a  creamery,  he 
could  not  recover  assessments  against  a  sub- 
scriber. Sager  v.  Gonnermann,  100  N.  Y.  S. 
406.  Agreement  by  vendor  of  stock  to  re- 
purchase on  condition  that  plaintiff  pay  a 
certain  note  could  not  be  enforced  against 
the  vendor  or  his  guarantor  where  plaintiff 
failed  to  pay  the  note.  Haines  v.  Barber, 
100  N.  T.  S.  75.  Where  a  contract  to  irri- 
gate defendant's  land  required  five  days' 
notice  to  plaintiff  when  water  was  desired, 
there  could  be  no  liability  for  failure  to  fur- 
nish water  prior  to  five  days  after  notice. 
Gravity  Canal  Co.  v.  Sisk  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  984,  95  S.  W.  724.  Before 
anyone  will  be  deprived  of  his  right  to  resort 
to  the  courts  it  must  appear  from  clear  and 
unequivocal  language  in  the  contract  that 
such  was  the  intention  of  the  parties.  Pro- 
vision in  building  contract  that  amount  of 
damages  for  breach  shall  "be  fixed  by  arbi- 
tration does  not  make  arbitration  a  condi- 
tion precedent  to  suit,  unless  contract  so 
provides  or  arbitration  is  made  only  mode 
for  ascertaining  damages.  Adams  v.  Haig- 
ler,   123   Ga.   659,   51   S.  E.   638. 

25.  In  an  action  for  breach  of  contract 
for  failure  to  deliver  manuscript  within  a 
reasonable  time  after  the  same  was  received 
from  the  state,  it  was  necessary  to  prove 
that  the  same  was  received  from  the  state. 
Ben  C.  Jones  &  Co.  v.  Gammel-Statesman 
Pub.  Co.   [Tex.  Civ.  App.]    94   S.  W.   191. 

26.  Where  defendant  assum.ed  and  agreed 
to  pay  notes  made  by  plaintiff,  payment  by 
plaintiff  held  not  a  condition  precedent  to 
action  for  breach,  the  contract  not  being 
one  of  indemnity.  Thomas  v.  Richards,  124 
Ga.   942,  53  S.  E.  400. 

27.  See  §  6  E,  ante.  See,  also,  5  C.  L.  729, 
n    29    ct  SGQ. 

28.'  Under  Civ.  Code  1895,  §  3793,  if  con- 
tract Is  severable  or  breaches  occur  at  dif- 
ferent times.     Thomas  v.  Richards,   124   Ga. 


942,  53  S.  E.  400.  Where  defendant  assumed 
and  agreed  to  pay  certain  notes  made  by 
plaintiffs  maturing  at  different  dates,  a  fail- 
ure to  pay  one  of  them  was  a  breach  auth- 
orizing suit  for  amount  of  notes  matured. 
Id. 

29.  Barker  &  Stewart  Lumber  Co.  v.  Ed- 
ward Hines   Lumber  Co.,   137   F.  300. 

30.  Barker  &  Stewart  Lumber  Co.  v.  Ed- 
ward Hines  Lumber  Co.,  137  F.  300.  Sup- 
plemental agreement  extending  contract  for 
sawing  logs  to  timber  subsequently  ac- 
quired held  an  independent  provision  so  that 
its  unintentional  breach,  through  misinter- 
pretation of  contract,  by  having  timber 
sawed  elsewhere,  did  not  excuse  further  per- 
formance, and  plaintiff  had  no  right  of  ac- 
tion until  it  had  performed  up  to  the  time 
when  defendant  was  bound  to  deliver  the 
additional  logs  and  breach  became  actual 
and  effectual.     Id. 

31.  Where  a  certain  quantity  of  goods 
was  sold,  to  be  delivered  and  paid  for  in 
instalments,  the  contract  was  entire  and 
failure  to  deliver  one  instalment  was  a  total 
breach,  recovery  for  which  barred  a  subse- 
quent action  for  failure  to  deliver  subse- 
quent instalments.  Pakas  v.  Hollingshead 
[N.  Y.]    77  N.  E.   40. 

32.  Where  plaintiffs  had  an  entire  con- 
tract for  the  publication  of  current  law 
reports,  deliverable  and  payable  in  instal- 
ments, a  judgment  in  plaintiff's  favor  in  an 
action  for  instalments  due  under  such  con- 
tract barred  plaintiff's  right  to  subsequently 
recover  for  breaches  of  the  contract  which 
had  occurred  prior  to  the  institution  and. 
trial  of  tlie  former  action.  Ben  C.  Jones  & 
Co.  V.  Gammel-Statesman  Pub.  Co.  [Te.x.  Civ. 
App.]  94  S.  T\'.  191.  It  was  plaintiff's  duty 
to  exercise  reasonable  diligence  to  ascertain 
when  their  cause  of  action  arose,  and  to  in- 
clude by  amendment  all  instalments  due  on 
the  contract  up  to  date  of  the  trial.  Id. 
When  an  entire  contract  for  the  manufacture 
of  law  reports  contained  subsidiary  provi- 
sions relating  to  the  performance  and  pay- 
ment in  instalments,  an  action  for  breach  of 
stipulations  with  respect  to  certain  instal- 
ments did  not  necessarily  establish  an  elec- 
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or  by  setting  up  the  fraud  as  a  defense  to  an  action  for  its  enforcement.^*  One 
compelled  by  duress  to  sign  a  contract  whereby  he  parts  with  his  property  may  pro- 
ceed in  equity  for  a  rescission  by  the  court,  rescind  by  his  own  act  and  sue  at  law,  or 
allow  the  contract  to  stand  and  sue  at  law  for  damages.^*" 

On  the  breach  of  a  contract  the  party  not  in  fault  may  either  treat  the  contract 
as  rescinded  and  recover  on  a  quantum  meruit  so  far  as  he  has  performed,^*'  or  treat 
the  contract  as  at  an  end  for  all  purposes  of  performance  and  sue  for  his  resulting 
damao-es,^^  or  treat  it  as  still  in  force  for  the  benefit  of  both  parties  until  the  ex- 
piration of  the  time  for  performance  and  then  sue  on  the  contract.^®  He  must,  how- 
ever, elect  between  these  remedies,''®  and  must  do  so  within  a  reasonable  time,*" 
what  is  a  reasonable  time  being  ordinarily  a  question  of  fact.*^  A  party  may  not, 
however,  proceed  with  performance  after  a  repudiation  by  the  other  party  and  there- 
bv  enhance  his  damages.*^ 


tion  of  remedies  barring  a  subsequent  action  j  performance  arrives,  being  ready  to  perform 
for  other   instalments.     Id.  j  in   tlie  meantime,  unless  the  promisor  has  so 

33.  See  5  C.  L.  731.  'clianged   his   position   as   to   create   an   estop- 

34.  Not  by  forfeiture  of  tlie  contract,  i  pel.  Barker  &  Stewart  Lumber  Co.  v.  Ed- 
Beniiett  v.  Glaspell   [N.  D.]   107  N.  W.  45.  j  ward  Hines  Lumber  Co.,  -137  F.  500. 

3,";.  Neibulir  v.  Gage  [Minn.]  108  N.  W.  |  39.  One  wlio  claims  that  other  party  has 
g^4_  j  breached     contract    cannot     in     same     action 

36.  ■^''here  one  party  repudiates  contract,  !  both  treat  contract  as  rescinded  and  sue  for 
Anglo-Wyoming  Oil  Fields  v.  Miller,  117  111.  i  amount  paid  by  him  thereunder,  and  at  same 
App.  552.  Where  under  a  contract  plaintiff  |  time  rely  on  contract  as  existing.  Timmer- 
advertised  whiskey  for  defendant  until  noti- I  man  v.  Stanley,  123  Ga.  850,  51  S.  E.  760. 
fied  to  stop  because  the  name  furnished  by  i  Where  declaration  treats  contract  as  re- 
plaintiff  had  been  previously  adopted  by  an- !  scinded,  further  allegations  treating  it  as 
other  dealer,  it  was  immaterial  in  an  action  j  in  force  should  be  stricken.  Id.  One  who 
on  an  account  annexed  for  work  already  j  after  knowledge  of  claimed  breach,  sets  up 
done  whether  the  name  adopted  by  the  other  icontract  and  succeeds  in  thereby  defeating  an 
dealer  was  valid,  or  whether  defendant  made  |  action  by  the  other  party,  cannot,  in  a  sub- 
a  blunder  in  registering  a  label  instead  of  1  sequent  action  between  the  parties,  contend 
a  trade  mark.  Lund  v.  Smith  [Mass.]  77  N.  |  that  the  contract  is  not  in  force.  Gait  v. 
•g     g93  ;  Provan   [Iowa]    11)8  N.  W.   760.     When  one  of 

37.  For  profits  he  would  have  realized  if  :  the  parties  breaks  the  contract  the  other 
he  had  not  been  prevented  from  performing.  ;  party  must  elect  between  demanding  a  dis- 
Anglo-Wyoming  Oil  Fields  v.  Miller,  117  111.  i  solution  of  the  contract  and  exacting  a  con- 
App.  552.  Petition  held  to  state  cause  of^tinued  performance.  He  cannot  have  both 
action  for  breach  of  contract  of  employment  j  and  the  choice  is  made  once  for  all.  In- 
and  not  one  on  quantum  meruit.  McCor- ;  sisting  on  performance  is  waiver  of  any 
mick  V.  United  States  F.  &  G.  Co.,  114  Mo.  i  previous  breach.  Des  Allemands  Lumber  Co. 
App.  460,  89  S.  W.  905.  Where  one  party  to  '  v  Morgan  City  Timber  Co.  [La.]  41  So.  332. 
an  executory  contract  before  performance  !  Where  servant  is  wrongfully  discharged,  he 
is  due,  expressly  renounces  it  and  gives  no-  'n-ay  sue  for  breach  of  contract  or  may  elect 
tice  that  he  will  not  perform  it.  Contract  ;  to  treat  contract  as  rescinded  and  recover 
whereby  plaintiffs  employed  defendant  as  ;  on  quaptum  meruit  for  services  rendered, 
broker  to  sell  wheat.  Alger-Fowler  Co.  v.  j  but  cannot  do  both.  McCormick  v.  United 
Tracy  [Minn.]  107  N.  W.  1124.  The  promisor  j  States  F.  &  G.  Co.,  114  Mo.  App.  460,  89  S.  W. 
may,    before    the    time    for    performance    ar- !  00  5. 

rives,  renounce  the  contract  in  part,  per-  ;  40.  Alger-Fowler  Co.  v.  Tracy  [Minn.]  107 
formance    of   the    whole    being    still   possible.  IN.  W.  1124. 

Barker  &  Stewart  Lumber  Co.  v.  Edward  j  41.  Delay  of  one  day  after  repudiation  of 
Hines  Lumber  Co.,  137  F.  300.  If  the  part  so  contract  whereby  plaintiff  employed  brokers 
renounced  be  a  dependent  provision,  or  go  !  to  buy  wheat  held  not  unreasonable  as  mat- 
to  the  whole  consideration  and  scope  of  the  i  ter  of  law.  Alger-Fowler  Co.  v.  Tracy 
contract,    this    is    a    breach,    and    the    other  '  [Minn.]    107  N.   W.    1124. 


party  may  accept  it  as  such  and  sue  at  once 
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One    party    to    an    executory    contract 


for  the  difference  between  the  contract  price  has  always  the  right,  subject  to  the  obliga- 
and  the  cost  of  performance.  Id.  Party  '  tion  to  pay  damages  to  the  other,  to  stop 
with    whom    another    has    contracted    not    to  ;  the    performance    of    the    contract    vi'henever 


engage  in  a  specified  business  may  main- 
tain an  action  at  law  for  damages  for  breach 
of  contract.  Must  in  such  case  prove  such 
damages  as  the  law  recognizes  or  he  can  re- 
cover only  nominal  ones.  Bradford  &  Car- 
son V.  Montgomery  Furniture  Co.,  115  Tenn. 
610,   92   S.   W.   1104 


for  any  reason  he  deems  it  to  his  interest 
to  terminate  it,  and  the  other  party  is  not 
at  liberty  to  proceed  thereafter  with  the  per- 
formance in  order  to  enhance  the  damages  to 
be  paid.  Theo.  Ollenheimer  &  Bro.  v.  Foley 
[Tex.  Civ.  App.]  95  S.  W.  688.  Where  the 
contract  requires  manufacture  or  delivery  of 


38.     On    renunciation    of    dependent    provi- |  articles    of    merchandise,    the    manufacturer 
3ion,'  or  he  may  defer  suit  until  the  time  f or  j  or    vendor    cannot    insist    on    continued    per- 
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The  remedy  in  ease  inferior  materials  are  substituted  for  those  called  for  is 
an  action  on  the  contract  for  the  resulting  damage.*^  The  remedy  for  breach  of  a 
contract  to  repurchase  property  is  by  a  suit  for  specific  performance  or  by  an  action 
at  law  for  the  purchase  price.**  Where  one  fails  to  perform  a  contract  to  make  an- 
other his  heir,  the  remedy  of  the  latter  is  to  sue  his  estate  for  the  value  of  services 
rendered  in  pursuance  thereof.*^ 

Where  one  has  performed  work  according  to  the  terms  of  his  employment,  he 
is  entitled  to  the  stipulated  compensation,  or,  in  its  absence,  the  reasonable  value 
of  the  work.*®  Since  an  express  contract  excludes  an  implied  one  on  the  same  sub- 
ject,*^ one  cannot  ordinarily  recover  the  reasonable  value  of  work  or  materials  fur- 
nished under  an  express  contract,  but  is  limited  to  the  contract  price.*®  Where  the 
contract  is  fully  executed,  however,  and  nothing  remains  to  be  done  but  to  pay  the 
price  in  money,  plaintiff  may  declare  generally  on  the  common  counts  or  specially 
upon  the  orig-inal  contract  at  his  election.*'*  In  case  the  declaration  contains  both  a 
special  count  on  the  contract  and  the  common  counts,  plaintiff  may  recover 'the 
reasonable  value  of  his  services  under  the  latter,  though  he  fails  to  prove  an  express 
contract.^*'  One  may  recover  money  paid  out  in  reliance  on  the  other  party's  per- 
formance where  a  breach  occurs  without  his  fault,^^  and  may  recover  on  a  quantum 
meruit  for  work  actually  done  when  he  is  prevented  by  the  wrongful  act  of  the  other 
party  from  complying  with  the  terms  of  the  contract,^^  or  on  disaffirmance  of  a 
voidable  contract,^^  or  when  performance  of  the  written  contract  between  the  parties 


formance,  unless  the  other  party  retracts 
his  repudiation  and  accepts  continued  per- 
formance, but  must  in  any  reasonable  way 
miminize  tlie  damages  suffered  by  liim  from 
such  repudiation.  Barker  &  Stewart  Lum- 
ber Co.  V.  Edward  Hines  Lumber  Co.,  137  F. 
SOO. 

43.  Contract  required  use  of  certain  kind 
and  quality  of  cement  and  was  one  for  the 
completed  work,  no  particular  quantity  of 
cement  being  contracted  for  and  there  be- 
ing no  contract  that  it  should  be  furnished 
or  paid  for  at  any  particular  price.  Held 
that,  where  the  contractor  used  a  different 
kind  of  cement  whicli  was  less  expensive 
and  the  work  was  paid  for  "witliout  knowl- 
edg'e  of  the  substitution,  plaintiff's  remedy 
was  not  an  action  ex  quasi  contractu  or  in 
repetition  under  La.  Rev.  Civ.  Code,  art. 
2293,  et  seq.,  to  recover  profit  made  by  the 
contractor  by  substitution,  but  an  action 
on  the  contract  under  arts.  1930,  2769,  for 
damages  suffered  by  plaintiff  by  reason  of 
the  substitution.  National  Contracting  Co. 
^■.  Sewerage  &  Water  Board  [C.  C.  A.]  141  F. 
325. 

44.  Where  defendants  refused  to  repur- 
chase bonds  according  to  contract.  Erie 
City  Iron  "SVorks  v.  Thomas,  139  F.  995. 
Action  held  one  at  law,  though  prayer  of 
complaint  was  that  defendant  be  compelled 
to  accept  bonds  and  pay  purchase  price.     Id. 

45.  Contract  by  defendant's  intestate  that, 
in  consideration  of  services  to  be  performed 
in  caring  for  his  mother,  plaintiff  should 
"share  a  child's  interest  in  whatever  was  ac- 
cumulated by  the  three"  during  lifetime  oi 
niother  and  son,  held  not  to  authorize  court 
to  grant  plaintiff's  prayer  "that  she  be  found 
to  be  an  heir  of  said  estate,  and  awarded 
an  amount  equal  to  a  child's  part  thereof," 
but  that  her  remedy  was  to  sue  in  assumpsit 
for   the   value    of   the    services    performed    by 


her.      Bunting   v.    Dobson    [Ga.]    54    S.    E.    102. 
46      Sale     of    realty    by    broker.     Tebo    v. 
Mitchell    [Del.]    63   A.   327. 

47.  See   §   1  A,  ante. 

48.  One  suing  for  a  balance  due  under  a 
contract  of  sale  fixing  the  purchase  price 
cannot  show  market  value  of  goods  at  time 
of  purchase.  Riggins  v.  Boyd  Mfg.  Co.,  123 
Ga.  232,  51  S.  E.  434.  Evidence  held  to  show 
that  the  amount  of  compensation  for  ser- 
vices was  fixed  by  contract  and  plaintiff 
could  not  recover  greater  sum,  though  it 
was  reasonable  value.  In  re  Mosher's  Es- 
tate, 103  App.  Div.  459,  93  N.  Y.  S.  123. 
Where  goods  are  sold  and  delivered  under 
a  valid  written  contract,  the  seller  is  gener- 
ally required  to  sue  on  the  contract  for  the 
price  and  cannot  recover  on  a  quantum  vale- 
bat.  Where  according  to  the  contract  the 
vendor    exercised    his    option    to    discontinue 

!  furnishing  goods,  there  was  no  breach  so 
as  to  entitle  him  to  recover  the  reasonable 
value.  Over  v.  Byram  Foundry  Co.  [Ind. 
Apn.]   77  N.  E.  302. 

49.  Rubens  v.  Hill,  115  111.  App.  565.  One 
vv'ho  lias  fully  performed  a  contract  for  tlie 
rendition  of  services  may  recover  under  the 
common  counts.  Richards  v.  Richman  [Del. J 
64  A.  238. 

50.  Action  for  services.  Richards  v.  Rich- 
n=an    [Del.]    64    A.    238. 

51.  Case  Threshing  Mach.  Co.  v.  Balke 
[X.  D.]   107  N.  W.  57. 

52.  When  plaintiff  contracted  to  sink  a 
well  for  defendant  at  a  certain  price  per 
foot,  when  his  work  was  interfered  with  by 
defendant  so  that  performance  -was  not 
completed,  plaintiff  was  entitled  to  recover 
the  specified  price  for  the  number  of  feet 
completed.  Hahl  v.  Deutsch  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  901.  94  S.  W.  443. 

.IS.  Avoidance  by  an  infant  of  a  contract 
of  employment  for  a  given  time  is  not  a  bar 
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has  been  waived,^*  but  cannot  recover  on  an  imiolied  contract  for  services  rendered 
under  an  entire  indivisible  express  contract  under  which,  by  express  provision  or  the 
nature  of  the  agreement,  nothing  is  to  be  paid  until  all  is  performed.^^  One  who 
has  himself  broken  the  contract  may  recover  under  the  common  counts  money  paid 
by  him  in  part  performance  to  the  extent  that  his  payments  were  beneficial  to  the 
other  party  and  in  excess  of  the  damages  sustained  by  the  latter  by  reason  of  the 
breach.'^"  By  counting  in  debt,  a  plaintiff's  right  to  recover  is  limited  to  the  sums 
alleged  to  be  due  by  the  terms  of  the  contract."  The  right  to  recover  on  a  quantum 
meruit  for  services  rendered  in  pursuance  of  an  illegal  contract  is  treated  in  a  pre- 
vious section. ^^ 

Where  the  contract  itself  fixes  the  rights  of  the  parties  in  case  of  a  breach,^^ 
or  its  termination,*'"  the  remedy  so  provided  is  exclusive. 

A  court  of  equity  will  not  enforce  a  forfeiture  by  reason  of  the  breach  of  a 
condition  subsequent,^^  the  proper  remedy  being  an  action  for  damages.''^  A  party 
who  has  received  a  part  of  the  consideration  for  a  contract  will  not,  in  a  court  of 
equity,  be  allowed  to  retain  what  he  has  received  and  insist  upon  the  forfeiture  for 
breach  of  a  condition  subsequent  which  did  not  constitute  the  entire  consideration 
for  the  engagement.^'  The  parties  to  a  contract,  which,  if  proven,  would  give  rise 
to  a  purely  legal  liability,  are  entitled  to  have  it  established  in  a  court  of  law.^*  The 
right  to  specific  performance  is  treated  elsewhere.^^ 

Equity  will  enjoin  the  violation  of  a  valid  agreement  in  restraint  of  trade,^^ 
and  will  enjoin  third  persons  from  inducing  a  violation  by  a  party  to  a  contract.^^ 


against  recovery  on  a  quantum  meruit  for 
the  services  rendered.  Fisher  v.  Kissinger, 
6  Ohio  C.  C.   (N.  S.)  218,  27  Ohio  C.  C.  13. 

54.  Hilton  V.  Hanson   [Me.]    62   A.  797. 

55.  Breach  of  contract  whereby  child  was 
to  remain  with  and  work  for  her  father 
until  his  death,  in  consideration  of  his  leav- 
ing her  part  of  his  property  by  will,  held  to 
preclude  recovery  for  services  actually  ren- 
dered. Tussey  v.  Owen,  139  N.  C.  457,  52 
S.   E.    128. 

56.  Michigan  Yacht  &  Power  Co.  v.  Busch 
[C.  C.  A.]    143  F.   929. 

57.  Damages  for  breach  not  recoverable. 
Seretto  v.  Rockland,  etc.,  R.  Co.  [Me.]  63  A. 
651. 

58.  See  §  3  L,  ante. 

59.  Building  contractor  Is  not  entitled  to 
recover  on  quantum  meruit  for  work  per- 
formed on  theory  that  he  was  prevented 
from  performing  in  specified  time  where 
contract  itself  provides  for  rights  of  parties 
in  case  of  delay  caused  by  the  owner.  Neb- 
lett  v.  McGraw  :^Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  496,   91  S.  W.   309. 

60.  Plaintiff  had  contract  with  insurance 
company  as  its  agent  wliich  provided  tliat, 
if  contract  should  end  for  any  cause,  com- 
pany would  pay  him  commissions  on  re- 
newed policies  as  the  same  were  paid  to  it. 
Company  sold  its  business  to  another  com- 
pany ■which  assumed  and  guaranteed  per- 
formance of  plaintiff's  contract,  but  before 
any  renewal  commissions  were  received 
transfer  w^as  declared  invalid  by  courts  and 
parties  placed  in  statu  quo.  Held  that  plain- 
tiff's rights  were  limited  by  his  contract  and 
he  could  not  sue  transferee  for  estimated 
value  of  renewal  policies  on  ground  that  it 
had    wrongfully    rendered    contract     impos- 


sible   of    performance.     Kansas    Union    Life 
Ins.  Co.  v.  Burman   [C.  C.  A.]    141  F.  835. 

CI,  62,  63.  Gait  v.  Provan  [Iowa]  108  N.  W. 
760. 

64.  An  agreement  between  officers  of  an 
insolvent  corporation,  vs^hereby  two  of  them 
agreed  to  pay  tlie  balance  of  a  certain  note, 
established  a  purely  legal  liability  and  could 
not  be  enforced  by  a  defendant  in  an  equi- 
table proceeding  by  the  receiver  to  recover 
assets  to  pay  debts.  Mills  v.  Hendershot  [N. 
J.    Eq.]    62   A.    542. 

65.  See  Specific  Performance,  6  C.  L.  1498. 

66.  Injunction  proper  remedy  wliere  sell- 
er of  business  breaches  agreement  not  to 
again  engage  in  same  business  in  samt 
town.  W.  S.  Wolverton  &  Son  v.  Bruce 
find.  T.]  89  S.  W.  1018.  Evidence  of  viola- 
lion  of  contract  not  to  engage  in  manufacture 
of  certain  specialties  held  to  warrant  in- 
junction.    S.  .Tarvis  Adams  Co.  v.  Knapp,  213 

i  Pa.  567,  62  A.  1112.     Wliere  nonresident,  who 
had    been    enjoined    by    Federal    court    from 
I  manufacturing    certain    specialties    in    viola- 
jtion  of  a  contract,  m.oved  into  state  and  con- 
;  tinued    their    manufacture,    held    that    state 
court   of  equity   would   enjoin   him   from    do- 
ing  so   under   its    general   powers,    though   it 
could    not    enjoin    the   violation    of   the    Fed- 
eial    decree,    or    declare    it    to    be    binding    or 
punish    its    violation.     Id.     Agreement,    inci- 
dental to  sale  of  business,   not  to  engage  in 
competing    business      Camors-McConnell    Co. 
V.  McConnell,   140   F.   412. 

67.  One  will  be  enjoined  from  inducing 
dealers  to  sell  him  medicines  manufactured 
under  secret  process  in  violation  of  their 
contracts  with  tlie  manufacturers.  'Dr.  Miles 
Medical  Co.  v.  Piatt,  14  2  F.  606.  Equity  will 
restrain  third  person  from  inducing  parties 
to  contract  with  manufacturer  of  medicine 
under  secret  process  whereby  they  agree  to 
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Mandamus  will  not  lie  to  compel  a  private  corporation  to  perform  its  contract 
with  an  individual.^^ 

(§  9)  C.  Defenses  and  counter  rights.^^ — Where  time  is  not  of  the  essence  of 
the  contract/*^  performance  at  any  time  before  suit  is  a  good  defense  to  an  action 
for  a  breachJ^  When  one  party  sues  to  recover  on  a  contract  or  under  the  common 
counts  for  work  and  labor  done  or  money  paid  to  or  for  his  benefit,  the  defendant 
may  show  that  the  plaintiff  has  himself  broken  the  agreement  and  prove  his  dam- 
ages for  such  breach,  thus  cutting  down  or  wholly  extinguishing  plaintiffs  claim  J  ^ 
The  fact  that  the  vendee  of  land  has  mortgaged  it  is  no  defense  to  an  action  against 
the  vendor  for  liquidated  damages  for  breach  of  a  contract  to  repurchase,  where  it 
does  not  stand  in  the  way  of  a  resale/^  A  provision  for  the  arbitration  of  disputes 
is  not  a  defense  to  an  action  on  the  contract  in  the  absence  of  a  showing  that  before 
the  commencement  of  the  action  the  party  asserting  it  insisted  upon,  or  took  steps 
toward  arbitration/*  Mental  incapacity,'^^  or  fraud  in  procuring  the  contract,  is 
a  good  defense  to  an  action  to  enforce  it.'^^  A  defense  predicated  upon  an  obliga- 
tion on  the  part  of  plaintiff  to  (X)ntribute  toward  the  consequences  of  a  joint  tort 
is  insufficient."'^ 

A  valid  defense  as  to  one  of  two  joint  obligors  inures  to  the  benefit  of  both,'^^ 
except  that  when  the  defense  is  infancy  the  infant  may  be  discharged  and  a  re- 
covery had  as  to  his  co-obligor.'^^ 

(§9)  D.  Procedure  before  trial.^^  Yenue. — The  maker  of  one  contract  can- 
not be  sued  in  a  coimty  other  than  that  in  which  he  resides,  together  with  the  maker 
of  a  separate  and  independent  contract  to  which  the  former  never  became  a  party.®^ 


sell  only  to  certain  persons  and  for  certain 
prices.  Hartman  v.  John  D.  Park  &  Sons 
Co.,   145   P.   358. 

6S.  Not  to  compel  college  to  issue  di- 
ploma according'  to  contract,  since  student 
could  compel  specific  performance  if  action 
for  damages  was  not  adequate.  State  v. 
Milwaukee  Medical  College  [Wis.]  106  N.  W. 
116. 

69.  See  5  C.  L.  735. 

70.  See   §   4  E,  ante. 

71.  Where  seller  of  bank  stock  agreed  to 
refund  to  the  purchaser  any  loss  which 
might  result  to  him  owing  to  the  bank's 
failure  to  recover  "misappropriated  money, 
recovery  any  time  before  suit  is  a  defense, 
notwithstanding  a  provision  that  the  loss 
should  be  deemed  to  have  been  sustained  if 
not  recovered  within  a  year.  Robinson  v. 
Pierce    [Colo.]    83   P.    624. 

72.  Michigan  Yacht  &  Power  Co.  v.  Busch 
[C.  C.  A.]  143  F.  929.  Breach  by  plaintiff 
of  agreement  to  repurchase  store  sold  to 
defendant  held  not  to  preclude  him  from 
recovering  on  judgment  note  given  by  de- 
fendant as  part  of  purchase  price,  defendant 
being  merely  entitled  to  set  off  damages 
sustained  bj'  reason  of  breach.  Cover  v. 
Hoffman,  213  Pa.  213,   62  A.  836. 

73.  Mortgage  placed  on  land  by  pur- 
chaser held  no  defense  to  action  for  liqui- 
dated damages  for  breach  of  contract  by  ven- 
dor to  resell  it  where  it  did  not  stand  in  tlie 
"way  of  such  resale.  Ahlers  v.  Harrison 
[Iowa]  108  N.  W.  331. 

74.  Grant  v.  Pratt,   97  N.  T.  S.  29. 

75.  Where  no  prejudice  has  resulted  from 
delay,  right  to  rescind  for  mental  incapacity 
may   be   asserted  as   a  defense   to  an  action 


on  n  Ti"+e.  Dunlap  v.  Plummer  [Cal.  App.] 
82  P.  445.  t 

-».  !•  raud  Is  available  as  a  ground  for 
rescission  or  as  a  defense  in  a  suit  to  en- 
force contract.  Bennett  v.  Glaspell  [N,  D.] 
107  N.  W.  45.  In  action  on  promissory  notes 
given  for  certain  plumbing  work  where  de- 
fendant pleaded  an  agreement  to  supply  fix- 
tures at  cost  and  to  put  them  in  for  the 
lowest  price,  and  claimed  that  bill  had  been 
n^ade  out  on  that  basis  for  ?217  and  paid, 
and  that  notes  were  procured  through  du- 
ress and  fraud,  held  that  instruction  that  if 
jury  found  that  the  "agreed  price"  of  the 
whole  job  was  $217,  which  had  been  paid, 
and  that  notes  were  obtained  through  fraud, 
their  verdict  should  be  for  defendant,  was 
proper.  McNamara  v.  Douglas  [Conn.]  61  A. 
368. 

77.  That  the  party  from  whom  defendant 
had  purchased  stock  under  agreement  to 
transfer  part  of  it  to  plaintiff  had  recovered 
judgment  against  defendant  for  fraud  in  the 
purchase  to  which  plaintiff  was  a  party. 
Noval  V.  Haug,   48  Misc.   198,   96   N.  Y.   S.   708. 

78.  Cole  V.  Manners   [Neb.]    107  N.  W.  777. 
7».     Exception      applies,      though      obligee 

knew  of  the  infancy  when  he  took  the  obli- 
gation. Cole  V.  Manners  [Neb.]  107  N.  W. 
777. 

SO.     See   5  C.  L.   735. 

81.  Where  credit  was  extended  to  tenant 
upon  faith  of  letter  of  landlord  wherein  lat- 
ter promises  to  join  former  in  execution  of 
a  guano  note,  but  landlord  does  not  in  fact 
sign  the  note,  he  cannot  be  properly  joined 
as  a  codefendant  in  a  suit  brought  in  a 
countv  other  than  that  of  his  residence, 
against  the  tenant  on  a  note  executed  by  tlie 
latter.     Adams  v.  Williams  [Ga.]  54  S.  E.  99. 
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(§  9)  E.  Parlies,  pleading,  evidence,  etc.  Time  of  commencing  action.^^ — 
Contract  actions  must  of  course  be  brought  within  the  time  fixed  by  the  statute  of 
limitations.*^ 

Farties.^'^ — One  who  is  not  a  party  to  a  contract  and  disclaims  any  interest  in 
it  is  not  a  necessary  party  plaintiff  to  an  action  to  enforce  it.^^  Where  the  con- 
tract is  for  the  benefit  of  several,  all  must  be  joined  as  plaintiffs.*®  Where  a  con- 
tract not  under  seal  is  made  by  an  agent  in  his  own  name  for  an  undisclosed  princi- 
pal, either  may  sue  thereon.*'  The  rule  of  the  common  law  that  only  parties  to 
a  sealed  instrument,  or  those  in  privity  with  them,  can  sue  thereon  has  no  application 
in  equity.^*  The  right  of  one  not  a  party  thereto  to  enforce  a  contract  made  for 
his  benefit  is  treated  in  a  previous  section.*'* 

In  a  suit  to  enforce  a  contract  to  pay  the  debts  of  a  third  person,  the  latter 
is  a  proper  party  defendant,"'^  but  one  who  has,  with  the  consent  of  the  other  party, 
transferred  all  his  rights  under  a  contract  to  a  third  person,  is  not  a  necessary  or 
proper  party  defendant  to  an  action  thereon  against  such  third  person.^^ 

In  the  absence  of  a  statute  to  the  contrary,^-  all  persons  jointly  liable  must  be 


82.  See  5  C.  L.  735.  See,  also,  Limita- 
tion  of  Actions,   6  C.  L.   465. 

83.  In  an  action  to  rescind  a  contract  and 
to  recover  money  loaned  and  also  to  have  a 
lien  declared  on  a  piece  of  land  cleared  of  a 
mortgage  with  a  part  of  the  money,  action 
against  tlie  purchaser  of  such  land  held 
barred  by  Code  Civ.  Proc.  §§  343,  338,  subd. 
4,  after  four  years.  Matteson  v.  Wagoner, 
147  Cal.  739,  82  P.  436.  Doctrine  of  laches 
has  no  application  where  contract  voidable 
for  duress  is  ratified  and  plaintiff  sues  at 
law  for  damages,  but  action  may  be  brought 
at  any  time  within  period  fixed  by  statute  of 
limitations.  Neibuhr  v.  Gage  [Minn.]  108  N. 
W.  884. 

84. 
C.  L. 


85. 


See   5   C.   L.    736.     See,   also,   Parties,    6 
588 
Bennett  v.  Glaspell   [N.   D.]    107  N.  W. 


45. 

86.  In  a  suit  to  enforce  a  contract  made 
with  M.  "and  his  associates,"  one  alleged  by 
the  bill  to  have  been  tlie  only  associate  of 
M.  was  propi^rly  made  a  party.  City  of 
Gadsden  v.  Mitchell  [Ala.]  40  So.  557.  Where 
contract  to  purchase  land  is  made  with  a 
syndicate,  one  of  the  members  composing  it 
cannot  sue  alone  for  its  enforcement,  tliough 
he  alone  is  named  in  tlie  contract  and  his 
a.^sociates  are  referred  to  as  "others,"  but 
all  must  be  joined.  Winders  v.  Hill  [N.  C] 
54  S.  E.  440.  Is  not  to  be  regarded  as  a 
trustee  of  an  express  trust  witliin  meaning 
of    Revisal    1905,    §    404.      Id. 

87.  A  buyer  of  cement  could  sue  on  the 
contract,  though  the  seller  was  w^ithout 
knowledge  that  certain  individuals  who  exe- 
cuted it  were  plaintiff's  agents.  Noel  Const. 
Co.  V.  Atlas  Portland  Cement  Co.  [Md.]  63  A. 
384.  Lessee's  evidence  of  undisclosed  prin- 
cipal held  immaterial.  Buffington  v.  Mc- 
Nally  [Mass.]  78  N.  E.  309.  That  plaintiff 
described  himself  as  agent  might  te  treated 
as  a  designation  only.  Id.  Under  Code  Civ. 
Prac.  §  21,  one  in  whose  name  contract  to 
purchase  timber  is  made  may  sue  thereon, 
tliough  he  is  acting  as  agent  for  an  undis- 
closed principal.  Mills  v.  Stillwell  [Ky.]  89 
S.   W.    112. 

88.  An    undisclosed   principal  may  sue  for 


the  cancellation  of  a  bond  and  trust  deed  of 
his  property.  Wlielpley  v.  Ross,  25  App.  D. 
C.    207. 

89.     See  §   1,  ante. 

00.  Wh>rft  a  grantee  of  land  agreed  to 
pay  notes  made  by  the  grantor,  the  latter 
was  a  proper  oarty  defendant  in  an  action 
by  a  creditor  against  the  former  to  enforce 
tlie  agreement.  Greenley  v.  Greenley,  100  JM. 
Y.   S.   114. 

91.  In  action  on  contract  whereby  plain- 
tiff agreed  to,  and  did,  secure  to  defendant 
a  certain  contract  previously  entered  into 
between  plaintiff  and  a  third  person  which 
the  latter  did  not  wish  to  continue,  and  to 
procure  such  third  person  to  convey  to  de- 
fendant land  and  options  acquired  in  his 
name  under  tlie  original  contract,  in  consid- 
eration of  which  defendant  promised  to  pay 
plaintiff  a  certain  sum,  held  that  such  third 
person  was  not  a  necessary  or  proper  party. 
Ragley  v.  Godley  [Tex.  Civ.  App.]  14  Tex.  Ct. 
lU-p.   153,   90   S.  W.   66. 

92.  Where  several  frontage  owners  are 
jointly  and  severally  liable  to  a  contractor 
for  street  improvements,  acceptance  by  him 
of  part  due  from  some  does  not  prevent 
a  suit  against  others  jointly  for  balance. 
Code  Civ.  Proc.  §  383.  Moreing  v.  Weber 
[Cal.  App.]  84  P.  220.  In  an  action  against 
two  defendants  jointly,  a  finding  that  only 
one  is  liable  is  not  outside  the  issues  and 
judgment  will  lie.  McKee  v.  Cunningham 
[Cal.  App.]  84  P.  260.  Plaintiff  cannot  sue 
some  of  the  contracting  parties  where  all 
are  liable  as  a  unit,  except  as  provided  by 
Civ.  Code  1895,  §S  5009.  5015  (Chas.  Lippin- 
cott  &  Co.  V.  Behre,  122  Ga.  543,  50  S.  E. 
407),  but  where  suit  is  brought  against  two 
or  more  alleged  to  be  jointly  liable,  and 
the  proof  of  pleadings  show  that  some  are 
not  liable  at  all,  plaintiff  may  dismiss  as 
to  the  latter  (Id.).  Under  Rev.  St.  1899,  §§ 
889,  892,  joint  contractors  or  promisors  may 
be  sued  jointly  or  separately.  Morgan  v. 
Keller,  194  Mo.  663,  92  S.  W.  75.  V.  S.  2440 
making  the  estate  of  a  deceased  joint  obligor 
liable  for  tlie  debt,  does  not  affect  the  com- 
mon law  liability  of  the  survivor  for  the  en- 
tire debt.      Hogan  v.  Sullivan   [Vt.]   64  A.  234. 
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made  defendants,  and  judgment,  cannot  be  rendered  against  less  than  all,''^  but  this 
rule  does  not  aj^ply  in  the  case  of  a  defense  personal  to  only  some  of  them."'  If  the 
contract  is  several,  each  promisor  must  be  sued  separately  on  his  individual  prom- 
ise.**^    If  Joint  and  several,  each  may  be  sued  separately.'^'' 

The  rights  of  persons  not  made  parties  cannot  be  adjudicated."'^ 
Pleading.^^ — Allegations  should  be  definite  and  certain,-'"  and  facts  rather  than 
conclusions  should  be  pleaded.^     The  performance  of  conditions  precedent  must  be 
alleged,^  but  this  may  be  done  generally  in  most  states.^     When  assailed  on  demurrer, 
jjleadings  will  be  liberally  construed.* 


93.  Wolff  V.  Wilson.  28  Pa.  Super.  Ct.  511. 

94.  Where  one  defendant  was  released 
because  the  other  had  made  the  contract 
sued  on  without  authority  from  him.  Wolff 
V.  Wilson,   28  Pa.  Super.  Ct.   511. 

95.  Morg-an  v.  Keller.  194  Mo.  663,  92  S. 
W.  75.  Conversations  witli  each  of  several 
defendants  singly  held  admissible,  though  ac- 
tion was  against  them  jointly,  where  such 
conversations  had  some  connection  with  or 
reference  to  other  conversations  previously 
had  with  the  other  defendants  regarding  the 
employment,  and  on  one  occasion  de- 
fendants employed  plaintiffs  while  together. 
Id.  The  joinder  of  two  or  more  defendants 
in  an  action  on  contract  can  only  be  upheld 
if  they  are  jointly  liable.  Boogher  v.  Roach, 
25    App.    D.   C.    324. 

06.  An  executor  may  be  sued  severally  on 
an  obligation  which  is  joint  and  several  as 
to  the  obligors  and  their  legal  representa- 
tives. Bond  where  obligors  "bind  ourselves. 
our  heirs,  etc.,  and  each  and  every  one  of 
them,"  held  joint  and  several  and  single 
executor  could  be  sued.  Lehigh  County  v. 
Gossler,  24  Pa.  Super.  Ct.  406. 

97.  In  suit  to  rescind  for  fraud,  transac- 
tion whereby  plaintiff  turned  over  business 
to  corporation  for  stock  therein  under  con- 
solidation agreement,  held  that  court  could 
not  give  consideration  to  issue  of  stock  in 
excess  of  amount  agreed  upon  to  persons  not 
made  parties  to  the  suit.  French  v.  Nortli- 
western  Laundry  [Iowa]   107  N.  W.  430. 

98.  See  5  C.  L.  736.  See,  also.  Pleading,  6 
C.  L.  1008. 

99.  In  an  action  for  breach  of  contract, 
it  is  not  necessary  that  the  complaint  should 
allege  in  express  terms  that  the  claim  is 
due  and  unpaid,  it  being  sufficient  if  it 
appears  from  the  pleading  as  a  whole  that 
the  claim  is  due  and  unpaid.  Grau  v.  Grau 
[Ind.  App.]  77  N.  E.  816.  Averment  that 
contract  was  made  "for  a  valuable  consider- 
ation" held  sufficiently  definite  where  writ- 
ten contract  imported  a  consideration.  Del- 
ta County  V.  Blackburn  [Tex.  Civ.  App.]  90 
S.   W.    902. 

1.  A  plea  of  breach  must  set  out  facts 
sufficient  to  show  the  breach.  In  an  action 
on  a  building  contract,  a  plea  alleging  a 
breach,  and  that  the  building  erected  was 
smaller  than  that  contracted  for,  held  de- 
fective for  failure  to  allege  the  size  of  tlie 
building  contracted  for.  Alabama  Jail  & 
Bridge  Co.  v.  Marion  County  [Ala.]  40  So. 
100.  Complaint  stating  that  "thereupon  said 
agreement  was  mutually  rescinded  by  the 
parties"  sufficiently  presented  the  issue  of 
mutual  rescission,  especially  in  view  of  the 
fact    that    defendant    permitted     plaintiff     lo 


testify  to  the  facts  connected  with  the  rescis- 
sion. Dougherty  v.  Neville,  108  App.  Div.  89, 
95  N.  Y.  S.  806.  A  declaration  that  "On  to- 
wit,  the  1st  day  of  November,  1901.  furnish- 
ed the  said  articles  of  machinery  as  describ- 
ed in  said  proposition  and  in  conformity  with 
the  provisions  of  said  proposition,"  pleads 
a  conclusion  of  law.  Bogardus  v.  Phoenix 
Mfg.  Co.,  120  111.  App.  46.  Allegation  that 
order  for  book  was  accepted  held  not  obnox- 
ious to  general  demurrer  because  of  failure 
to  allege  that  book  was  prepared  and  reserv- 
ed for  defendant.  Harris  v.  Paine  [Neb.]  107 
N.  W.  748.  If  consideration  had  entirely 
failed  because  of  refusal  or  neglect  so  to  do, 
such  fact  should  have  been  pleaded  by  an- 
swer. Id.  Where  a  waiver  of  a  breach  is 
relied  upon,  the  facts  constituting  it  must 
be  alleged.  Not  sufficient  to  allege  tliat  the 
other  party  had  knowledge  of  and  fully  as- 
sented to  the  manner  of  performance.  Pope 
Mfg.  Co.  V.  Rubber  Goods  Mfg.  Co.,  110  App. 
Div.  341,  97  N.  Y.  S.  73.  Rescission  held 
pioperly  pleaded  in  action  to  recover  money 
paid  under  contract  for  sale  of  land,  which 
was  rescinded  by  vendee  for  failure  of  ven- 
dor to  perform.  Miller  v.  Shelburn  [N.  D.] 
107  N.  W.  51.  Plea  of  want  of  consideration 
for  promise  to  pay  debt  of  third  person  held 
sufficient  in  absence  of  demurrer.  Bluff 
Springs  Mercantile  Co.  v.  White  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  905,  90  S.  W.  710.  Al- 
legations of  breach  of  contract  to  boom  and 
sort  plaintiff's  log3  held  sufficient.  Nester 
V.  Diamond  Match  Co.  [C.  C.  A.]  143  F.  72. 
Allegation  that  draft  of  contract  and  letters 
constituted  a  binding  contract  held  a  conclu- 
sion of  law,  which  should  be  disregarded. 
Id.  Allegation  in  affidavit  of  defense  of  as- 
sent in  writing  to  cancellation  of  contract 
held  a  mere  conclusion,  and  ineffectual  where 
copy  of  writing  was  not  exhibited  and  terms 
were  not  stated  with  such  particularity  as 
would  enable  court  to  determine  its  effect. 
Harding,  AVhitman  &  Co.  v.  York  Knitting 
Mills,   142  T\   228. 

2.  In  an  action  for  breach  of  contract  bas- 
ed on  a  written  order  by  plaintiff  to  defend- 
ant reciting  that  the  order  was  taken  sub- 
ject to  the  approval  of  defendant,  the  com- 
plaint must  show  that  the  order  has  been 
so  approved.  Perkins  v.  Maurepas  Milling 
Co.  [Miss.]  40  So.  99S.  Where  contract  for 
construction  of  railroad  provided  that  it 
sliould  be  void  after  a  certain  date  unless 
.satisfactorj'  progress  had  been  made  by 
plaintiff  in  sale  of  bonds  and  stock  by  plain- 
tiff, held  that  complaint  in  action  for  dam- 
■iges  for  failure  to  build  road  was  demurrable 
for  failure  to  allege  that  such  progress  had 
Loon  made.      Stanton  v.  Sturgis.   140  F.   789. 
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The  complaint  must  allege  all  facts  necessary  to  show  a  cause  of  action  against 
the  defendant.^  Plaintiff  must  plead  consideration  unless  the  contract  imports 
one/  but  it  has  been  held  unnecessary  to  allege  a  consideration  for  the  modification 
of  an  executory  contracts  Both  the  inducement  for  and  the  terms  of  the  contract 
should  be  set  out.®  It  may  be  set  out  in  haec  verba,^  or  pleaded  according  to  its 
legal  effect.^"  A  contract  not  under  seal  cannot  be  made  a  part  of  the  declaration 
by  oyer.^^  Several  counts  in  contract  may  be  joined/^  A  cause  of  action  for  spe- 
cific performance  may  be  joined  with  one  for  damages  for  a  breach,  or  from  delayed 
performance,  or  for  any  other  damages  growing  out  of  the  transaction  to  which 
plaintiff  may  show  himself  entitled. ^^  A  complaint  stating  facts  entitling  plaintiff 
to  nominal  damages  is  not  demurrable.^*  Where  it  is  not  averred  whether  the  con- 
tract was  written  or  oral,  recovery  may  be  had  on  proof  that  it  was  either.^^  In 
such  ease,  if  a  writing  is  necessary  to  the  validity^^  or  enforceability  of  the  contract, 
it  w411  be  presumed  to  have  been  written,^^  but  a  demurrer  on  the  ground  that  a 


3.  Under  Code  Civ.  Proc,  §  533.  Sager 
V.  Gonnermann,  100  N.  Y.  S.  406.  Averment 
of  performance  of  conditions  precedent  in  an 
insurance  policy  held  sufficient.  Home  Ins. 
Co.  V.  Gag-en  [Ind.  App.]  76  N.  E.  927.  Where 
a  contract  provided  for  the  payment  of  mon- 
ey when  a  certain  road  was  constructed  and  a 
depot  built  and  maintained,  an  allegation 
in  a  complaint  on  the  contract  that  the  con- 
tract "has  been  and  is  being  performed"  suf- 
ficiently alleges  performance,  the  words  "is 
being  performed"  relating  to  the  mainten- 
ance of  the  depot.  Piper  v.  Choctaw  North- 
ern Townsite  &  Imp.  Co.   [Okl.]   85  P.  965. 

4.  Complaint  in  action  for  da.mages  for 
breach  of  contract  to  pave  streets  held  not 
demurrable  on  ground  that  it  was  apparent 
that  minds  of  parties  did  not  nieet  upon 
anything  definite  and  certain.  Warren  Bros. 
Col    V.    King    [Minn.]    104    N.    W.    816. 

5.  Petition  in  action  to  recover  balance 
due  on  purchase  price  of  land,  "n'hich  de- 
fendant had  agreed  to  pay  in  a  certain  m.an- 
ner,  held  sufficient,  since  it  set  forth  the 
sale,  the  consideration,  the  promise  to  pay, 
and  the  default.  Nelson  v.  Crawford  [Ky.] 
93  S.  W.  644.  Where  a  contract  provided 
that  its  performance  was  subject  to  strikes, 
accidents,  etc.,  a  complaint  for  delay  was 
defective  which  failed  to  negative  the  exist- 
ence of  these  causes  of  delay.  Perkins  v. 
Maurepas  Milling  Co.  [Miss.]  40  So.  993. 
Complaint  in  an  action  on  contract  held  not 
to  allege  an  agreement  for  an  allowance  by 
defendant  to  plaintiff  of  certain  sums  as 
freight  on  shipments.  Heywood  Bros.  & 
Wakefield  Co.  v.  Doerbecher  Mfg.  Co.  [Or.]  86 
P.  357.  Complaint  alleging  that  after  a 
breach  of  contract  to  transport  plaintiff  and 
his  goods  in  a  certain  vessel  it  was  agreed 
that  transportation  should  be  by  another  ves- 
sel admittedly  not  owned  by  defendant,  and 
that  latter  vessel  would  reach  destination  at 
about  the  same  time  the  one  first  designated 
would,  held  not  to  state  a  cause  of  action  for 
damages  due  to  delay  in  transportation,  there 
being  nothing  alleged  which  showed  that 
defendant  contracted  to  become  or  became 
responsible  for  such  delay,  and  no  considera- 
tion for  such  a  contract.  Johanson  v.  Sond- 
heim    [C.  C.  A.]    145   F.   620. 

6.  Cooley  V.  Moss,  123  Ga.  707,  51  S.  E. 
625. 


7.  As  to  necessity  of  consideration  see 
§  5,  ante.  Warren  &  Lanier  v.  Cash,  143  Ala, 
158,   39    So.    124. 

S.  Judgment  in  action  for  services  and 
expenses  incurred  in  logging  operations  un- 
der alleged  contract  that  defendant  was  to 
take  work  where  plaintiff  left  it  and  pay 
his  debts  for  labor,  and  for  his  services  and 
expenses,  not  reversed  for  failure  to  so  plead 
where  defendant  was  not  surprised.  Howe 
V.  Morey  [Mich.]  12  Det.  Leg.  N.  450,  104  N. 
W.   643. 

9.  Provider!  the  contract  shows  on  its  face 
all  facts  which  would  be  necessary  to  al- 
lege in  pleading  its  legal  effect.  Hill  v.  Mc- 
Coy [Cal.  App.]  81  P.  1015.  Where  a  com- 
plaint sets  out  in  haec  verba  a  contract  for 
the  sale  of  land,  spoken  of  as  the  "Abbey 
Ranch."  a  further  averment  alleging  the 
location  of  such  tract  is  not  a  variance.     Id. 

10.  Hill  V.  McCoy  [Cal.  App.]  81  P.  1015. 
It  is  sufficient  if  it  substantially  states  the 
contract  and  alleges  wherein  it  was  breach- 
ed. Armour  Packing  Co.  v.  Vietch-Youngf 
Produce    Co.    [Ala.]    39    So.    680. 

11.  Norfolk  &  W.  Co.  v.  Sutherland  [Va.] 
54  S.  E.  465. 

12.  Armour  Packing  Co.  v.  Vietch-Toung 
Produce  Co.  [Ala.]  39  So.  680.  Where  all 
the  counts  in  a  complaint  were  in  contract,  it 
was  not  error  to  permit,  by  amendment,  the 
addition  of  another  count  declaring  on  spe- 
cial contract.     Id. 

13.  Winders   v.   Hill    [N.   C]    54   S.    E.    440. 

14.  Action  on  contract  to  sell  securities 
by  a  certain  date.  Gause  v.  Commonwealth 
Trust  Co.,  97  N.  Y.  S.  1091.  Breach  of  con- 
tract to  convey  land.  Grau  v.  Grau  [Ind. 
.A.pp.]    77    N.    E.    816. 

15.  Newburn  v.  Hyde  [Iowa]  107  N.  W. 
604. 

16.  Failure  to  allege  that  agreement  re- 
quired to  be  in  ■writing  was  written  held  to 
raise  no  presumption  that  it  -^vas  in  parol, 
and  hence  did  not  make  pleading  demurrable. 
Anderson  v.  Hilton  &  Dodge  Lumber  Co., 
121  Ga.  688,  49  S.  E.  725.  On  demurrer  it 
will  be  presumed  that  it  was  in  ■writing, 
unless  averments  of  petition  distinctly  show 
to  the  contrary.  Allen  &  Holmes  v.  Powell 
fGa.]  54  S.  E.  137.  Pleading  alleging  promise 
to  answer  for  debt,  default,  or  miscarriage 
of    another,    is    not    demurrable    for    failure 
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copy  of  the  contract  is  not  attached  to  the  comphiint  as  an  exhibit  will  not  be  sus- 
tained where  it  does  not  appear  that  the  contract  was  in  writing.^^ 

The  answer  must  be  responsive  to  the  complaint.^'*  Each  plea  must  stand  or 
fall  by  itself.-'^  Inconsistent  pleas  are  not  permissible  unless  allowed  by  statute.^'- 
A  plea  of  set  off  of  an  amount  necessarily  paid  for  completing  work  required  by  a 
contract  sued  on  need  not  itemize  the  payments,  nor  affirmatively  state  that  defend- 
ant claims  of  plaintiff  any  damages.--  Failure  of  consideration/^  unless  apparent 
on  the  face  of  the  complaint,-^  fraud,-^  modifieation  of  the  contract,-*^  collateral 
agreements  relied  on  as  a  defense,-^  waiver^^s  and  estoppel,^''  must  be  pleaded.  Ille- 
gality must  ordinarily  be  pleaded  when  relied  on  as  a  defense/*'  unless  apparent  on 
the  face  of  the  contract/^  though  there  seems  to  be  some  conflict  of  authority  in  this 
regard.^^ 


to  alleg-e  that  it  was  in  writing'.  Tyson  v. 
Jaclcson  Bros.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    431,    90    S.    W.    930. 

17.  Statute  of  limitations  in  regard  to 
written  contracts  applied  Tvhere  petition  did 
not  alleg-e  that  contract  was  written.  Van 
Meter  v.  Poole  [Mo.  App.]   95  S.  W.  960. 

IS.  Timmerman  v.  Stanley,  123  Ga.  850, 
51  S.  E.  760. 

19.  Plea  properly  stricken  where  did  not 
relate  to  contract  declared  on.  Armour 
Packing  Co.  v.  Vieteh-Young-  Produce  Co. 
[Ala.]  39  So.  680.  Answer  held  responsive  to 
complaint  alleging-  cutting  and  removal  of 
more  timber  than  that  covered  by  contract 
of  sale.  Doell  v.  Schrier  [Ind.  App.]  75  N. 
E.  600.  A  plea  of  payment  must  respond 
to  the  claim  made.  "Where  plea  averred  pay- 
ment of  contract  price  but  not  payment 
for  extra  work  sued  for,  but  sought  to  de- 
fend against  same  by  averring  that  it  was 
included  In  the  contract  price.  Alabama 
Jail  &  Bridge  Co.  v.  Marion  County  [Ala.] 
40  So.   100. 

20.  Implied  admission  of  execution  of 
contract  sued  on  in  separate  plea  alleging 
fraud  cannot  be  taken  advantage  of  to  dis- 
prove issue  raised  by  other  pleas  as  to 
authority  of  agents  to  execute  contract  on 
defendant's  behalf.  Fifer  v.  Clearfield  & 
Cambria  Coal   &   Coke   Co.    [Md.]    62   A.   1122.- 

21.  Where  defendant  admits  the  contract 
alleged  and  pleads  performance,  under  Mills' 
Ann.  Code  §  59,  permitting  inconsistent  pleas, 
he  may  allege  a  new  contract  modifying 
the  terms  and  performance  thereof.  Con- 
rey  v.  Nichols  [Colo.]  84  P.  470.  The  second 
answer  alleging  a  new  contract  to  sink  the 
•well  to  a  greater  depth  after  it  had  been 
drilled  according  to  the  original  contract, 
held  to  allege  a  complete  contract  and  not 
to  be  inconsistent  in  itself.     Id. 

33.  Plea  of  noncompletion  of  work  sued 
for  and  set  off,  held  not  demurrable  for 
failure  to  set  up  any  item  to  the  count  for 
which  it  was  claimed  defendant  paid  for 
comi-'leting  the  contract,  or  for  failure  to 
aver  that  defendant,  either  by  liquidated  or 
unliquidated  demand,  claimed  damages,  or 
failure  to  show  what  material  or  labor  was 
paid  for  by  defendant.  Birmingham  Paint  & 
Roofing   Co.  V.   Crampton    [Ala.]    39    So.    1020. 

23,  24.  Miller  v.  Donovan  [Idaho]  83  P. 
608. 

2.%.  Where  in  an  action  to  determine  the 
validity  of  a  judgment  the  only  issue  was 
whether  di^fendant  had  backed  out  of  a  bar- 
7    C'urr.    Ivaw— 53. 


gain  to  exchange  real  estate,  evidence  of 
false  representations  as  the  inducement  for 
the  contract  of  exchange  was  irrelevant. 
Blumberg  v.  Pecarsky,  23  Pa.  Super.  Ct.  568. 
26.  Schenectady  R.  Co.  v.  United  Traction 
Co.,  101  App.  Div.  277.  91  N.  T.  S.  651. 
2T.  Answer  held  to  show  that  certain 
alleged  collateral  agreements  on  the  part 
of  a  landlord  to  make  repairs,  etc.,  were 
merely  parts  of  the  one  agreement  of  leasing, 
and  the  same  could  not  be  shown  by  parol. 
Leeming  v.   Duryea,    97  N.  T.   S.   355. 

28,  29.  Schenectady  R.  Co.  v.  United  Trac- 
tion Co.,  101  App.  Div.  277,  91  N.  Y.  S.  651. 
30.  Miller  v.  Donovan  [Idaho]  83  P.  60S; 
Mitchell  V.  Branham  [Mo.  App.]  95  S.  W. 
939.  Under  the  statute  providing  that  the 
answer  shall  state  each  fact  intended  to  be 
relied  on  in  avoidance  of  the  action,  a  de- 
fense that  the  contract  sued  on  is  void  as 
violative  of  the  Sherman  act  is  not  avail- 
able unless  pleaded.  New  York  Bank  Note 
Co.  V.  Kidder  Press  Mfg.  Co.  [Mass.]  78  N. 
E.  463.  The  defense  of  illegality  of  a  contract 
under  Pen.  Code  §  640d,  prohibiting  the  of- 
fering for  sale  of  real  property  without 
written  authority.  Haynes  v.  Abrahamson, 
97  N.  Y.  S.  371.  Where  a  cause  of  action 
is  based  alone  on  a  promissory  note,  and  the 
note  together  with  the  evidence  shows  that 
it  was  given  against  public  policy,  a  de- 
murrer to  the  evidence  should  be  sustained, 
notwithstanding  there  is  no  allegation  of 
illegality  in  the  pleadings.  McGuffin  v. 
Coyle  [Okl.]  85  P.  954.  Where  both  parties 
to  an  action  declare  on  a  contract  as  valid, 
f-r^^  wbiVh  is  v.nlid  on  its  face,  the  defense 
of  illegality  cannot  prevail  unless  it  is  so 
agamsc  public  policy  as  to  call  for  inter- 
vention by  the  court.  Cox  v.  Cameron  Lum- 
ber Co.,  39  Wash.  562,  82  P.  116.  A  contract 
to  cut  timber  on  "defendant's  land,"  which 
however  was  still  public  land,  is  not  so 
against  public  policy  as  to  be  void  ab  initio, 
although  plaintiff  knew  that  the  land  was 
unsurveyed  and  that  defendant  had  scripped 
it,  -which  could  not  be  legally  done.  Id. 
Plaintiff  was  not  called  upon  to  investigate 
defendant's    title.     Id. 

31.  Miller  v.  Donovan  [Idaho]  83  P.  60S. 
Where  the  illegality  of  a  contract  a:ppears 
on  the  face  of  the  complaint  in  an  action 
thereon,  the  court  will  dismiss  the  action, 
notwithstanding  such  illegality  is  not  plead- 
ed as  a  defense.  Jackson  v.  Baker  [Or.]  85 
P.   512. 

33.     Defendant    held    not    to    be    precluded 
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Under  a  plea  of  the  general  ibsue,  all  facts  are  admissible  which  directly  tend 
to  disprove  one  or  more  of  the  allegations  of  the  complaint,  or  to  show  that  plain- 
tiff never  had  a  cause  of  action.^^ 

Admissions  in  a  pleading  are  conclusive  on  the  party  making  them.^* 

Variance.^^ — Since  a  party  must  recover,  if  at  all,  on  the  cause  of  action  set  up 
in  his  pleadings,  his  allegations  and  proofs  must  substantially  correspond.^*'  One 
is  not  entitled  to  equitable  relief  where  his  complaint  states  only  a  cause  of  action 
at  law  for  damages.^^ 

Evidence.     Presumptions  and  burden  of  proof ."^ — Where  defendant,  in  an  ac- 


from  claiming-  that  contract  was  void  be- 
cause made  on  Sunday  by  reason  of  the  fact 
that  he  did  not  plead  such  invalidity.  Jacob- 
son    V.    Bentzler    [Wis.]    107    N.    W.    7. 

33.  That  plaintiff  assented  to  the  aban- 
donment of  the  contract.  McKenna  v.  Mc- 
Kenna,  118  111.  App.  240.  In  an  action  for 
work  and  labor  may  prove  the  illeg-ality  of 
the  contract  of  employment  under  a  plea  of 
general  denial  and  payment.  Cheney  v. 
Unroe  [Ind.]  77  N.  E.  1041.  May  prove  that 
conversation  relied  on  as  constituting  con- 
tract was  had  in  jest.  Olsen  v.  Collins 
[Neb.]  106  N.  W.  784.  Payment.  Cunning- 
ham V.  Springer   [N.  M.]    82  P.  232. 

34.  Where  the  complaint  for  breach  of 
contract  to  deliver  a  certain  quantity  of 
hops  credited  a  delivery  and  defendant  an- 
swered alleging  that  such  delivery  was  un- 
der another  contract,  and  the  court  so  found, 
a  finding  of  a  total  breach  of  the 
contract  pleaded  is  not  erroneous  as 
contrary  to  the  complaint.  Mitau  v.  Rod- 
dan  [Cal.]  84  P.  145.  Where  one  party 
unreservedly  admits  in  his  pleadings  that 
he  assumed  an  obligation  not  set  forth  or 
referred  to  in  the  written  contract,  the  other 
party  may  prove  by  parol  the  accompany- 
ing assertion  tliat  this  oblig-ation  was  fully 
met.  Williams  v.  Walden,  124  Ga.  913,  CS 
S.  E.   564. 

35.  See  5  C.  L.  747.  See,  also,  Pleading, 
C   C.  L.   1008. 

3G.  There  can  be  no  recovery  on  the  theo- 
ry of  complete  performp.nce  unless  such 
performance  is  shown.  Buellesbach  v.  Hen- 
derson, 98  N.  Y.  S.  36.  A  contractor  is  not 
entitled  to  recover  on  an  allegation  of  full 
performance  of  the  contract  if  any  material 
part  thereof  remains  unfinished.  Gates  v. 
O'Gara  [Ala.]  39  So.  729.  Proof  of  facts 
jii&tifying  nonperformance  is  not  admissible 
under  an  allegation  of  performance.  Thomp- 
son v.  Hoppert,  120  111.  App.  588.  Under  a 
complaint  for  performance  of  a  building 
contract,  plaintiff  is  entitled  to  recover  for 
substantial  performance.  Substantial  per- 
formance held  performance.  Rowe  v. 
Gerry,  98  N.  Y.  S.  380.  One  declaring 
on  an  express  contract  cannot  recover 
on  proof  of  an  implied  one.  Ecker 
V.  Isaacs  [Minn.]  107  N.  W.  1053.  In  a 
suit  on  contract  plaintiff  cannot  recover  on  a 
auantum  meruit.  McCormick  v.  United 
States  Fidelity  &  Guaranty  Co.,  114  Mo.  App. 
460,  89  S.  W.  905;  Wade  v.  Nelson  [Mo.  App.] 
95  S.  W.  956.  One  suing  for  breach  of  con- 
tract alone  cannot  recover  for  a  tort.  In 
action  for  damages  for  destruction  of  crops 
by  cattle,  owing  to  breach  of  contract  in 
deed   of   right    of    way    to    railroad,    whereby 


the  latter  agreed  "to  reconstruct  fences  when 
same  are  on  right  of  way,"  held  that  in- 
struction authorizing  recovery,  if  defendant 
caused  the  loss  by  breaking  or  throwing 
down  plaintiff's  fences,  whereby  cattle  broke 
in,  was  erroneous.  White  River  R.  Co.  v. 
Hamilton  [Ark.]  88  S.  W.  978.  Instruction 
authorizing  recovery  for  damages  due  to 
breaking  down  fences  held  erroneous,  par- 
ticularly as  contract  contemplated  such 
breaking.  Id.  Counterclaim  held  to  state 
cause  of  action  on  implied  contract  to  make 
proofs  of  loss,  etc.,  growing  out  of  express 
contract  to  keep  defendant's  property  in- 
sured, and  not  one  for  negligence  in  breach 
of  implied  duty.  Avil  Printing  Co.  v.  Kaiser 
Pub.  Co.  [Mo.  App.]  89  S.  W.  900.  Where 
the  complaint  alleged  that  defendant  promis- 
ed to  pay  plaintiff  if  a  third  person  failed 
to  do  so,  there  could  be  no  recovery  on  the 
theory  that  the  defendant  became  the 
principal  debtor.  Smith  v.  Burdett,  107  App. 
Div.  628,  95  N.  Y.  S.  1S8.  Plaintiffs  having 
alleged  that  work  was  to  be  done  according 
to  plans  and  specifications,  and  also  that  it 
was  to  be  performed  to  satisfaction  of  de- 
fendant's foreman,  and  that  they  had  per- 
formed work  as  agreed,  and  having  proved 
by  the  written  contract  th-it  it  was  to  be 
done  according  to  the  clans  and  specifica- 
tions, could  not  recover  on  theory  that  it  was 
to  be  performed  to  foreman's  satisfaction. 
Sundmacher  v.  Lloyd,  114  Mo.  App.  317,  89 
S.  W.  368.  There  is  no  fatal  variance  be- 
tween an  allegation  on  contract  and  proof  of 
an  account  for  personal  property  sold  which 
does  not  show  any  contractual  relation. 
Riley  v.  Stevenson  [Mo.  App.]  94  S.  W.  781. 
In  an  action  for  a  refusal  to  permit  plaintiff 
to  carry  out  a  contract  for  grading  and 
cleaning  at  a  specified  price,  the  petition 
alleged  that  there  was  no  specified  time  as 
!  to  when  the  work  was  to  be  completed.  There 
'  was  evidence  claimed  by  defendant  to  show 
that  it  was  a  part  of  the  contract  that  the 
work  should  be  done  as  quickly  as  plaintiff 
could  do  it.  Held,  if  true,  not  to  constitute 
a  variance.  Jefferson  &  N.  W.  R.  Co.  v. 
Dreeson  [Tex.  Civ.  App.]  96  S.  W.  63.  Al- 
legation as  to  cost  of  building  for  which 
plaintiff  was  employed  to  draw  plans  held 
n.erely  one  as  to  the  estimated  cost  and 
not  to  preclude  recovery  on  basis  of  less 
sum.  Buckler  v.  Kneezell  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  800,  91  S.  W.  367.  In  an 
paction  on  contract  to  recover  contract  price, 
iividence  of  a  lower  price  than  alleged  does 
not  constitute  a  fatal  variance.  Irby  v. 
Phillips,  40  Wash.  618.  82  P.  931.  No  materi- 
al variance  l:etween  an  allegation  of  sale  to 
the    Burrall   C^onip-my    -inil    proof   of   contract 
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lion  on  contract,  jDleads  a  general  denial  and  payment,  the  burden  is  on  plaintilf 
to  prove  the  contract  alleged.^"  The  burden  is  on  plaintiff  to  prove  consideration,*" 
unless  the  contract  itself  imports  one,"*^  and  the  same  is  true  though  it  prima  facie 
imports  a  consideration  where  the  evidence  is  in  conflict  as  to  whether  or  not  there 
was  one.*-  lie  also  has  tlie  burden  of  showing  performance  on  his  part,*"  or  a 
tender  of  performance,**  and  damages.*^  The  burden  of  showing  a  failure  of  con- 
sideration is  on  the  part}'  alleging  it.**^  The  burden  is  on  defendant  to  plead  and 
prove  breaches  of  conditions.*^  The  burden  of  proving  a  modiiication  is  on  the 
party  claiming  under  the  alleged  modified  contract.*^  Where  plaintiff  proves  the 
rendition  of  services  at  defendant's  request  and  the  reasonable  value  thereof,  the 
burden  is  on  defendant  to  prove  a  special  contract  as  to  compensation.*^  So  too, 
where  plaintiff  sues  on  an  oral  contract,  defendant  has  the  burden  of  proving  that 
the  work  was  done  under  a  written  contract,  and  that  all  claims  thereunder  were 
subsequently  released.^''  As  a  general  rule,  one  seeking  to  enforce  a  contract  in  re- 
straint of  trade  has  the  burden  of  proving  that  such  restraint  is  reasonable/^  but 
if  the  contract  is  reasonable  on  its  face,  the  burden  is  on  one  seeking  to  avoid  it  bo- 
cause  of  some  extrinsic  matter  rendering  it  illegal  to  establish  such  illegality  by 
clear  and  satisfactory  evidence. ^^ 

Admissibility.^^ — The  contract  itself  is  ordinarily  admissible  when  in  writing,"* 


•with  Burrell,  and  subsequent  adoption  by 
BurreH  Company.  Vulcan  Ironworks  v.  Bur- 
rell   Const.    Co.,    39    Wash.    319,    81    P.    836. 

37.  Todd  V.  Betting-en  fMinn.l  107  N.  W. 
1049. 

38.  See  5  C.  L.  740.  See,  also.  Evidence, 
5   C.   L.    1301. 

39.  Cunning-ham  v.  Springer  [N.  M.]  82 
P.   232. 

40.  Cooley  v.  Moss,  123  Ga.  707,  51  S.  E. 
625. 

41.  As  to  what  contracts  import  a  con- 
sideration, see  §  2,  ante.  Where  suit  upon 
a  promissory  note  is  brought  against  an 
administrator,  the  burden  is  upon  the  de- 
fendant to  prove  lack  of  consideration. 
Chicago  Title  &  Trust  Co.  v.  Ward,  113  111. 
App.  327.  Evidence  held  insufficient  to  dis- 
prove consideration  for  a  promissory  note. 
Id.  Where  the  defendant  in  an  action  on  a 
promissory  note  attacks  the  consideration, 
he  has  the  burden  of  proving  tlie  true  con- 
sideration. Holmes  v.  Horn,  120  111.  App. 
359. 

42.  Where  there  is  evidence  pro  and  con 
as  to  whether  there  was  a  consideration 
for  a  note,  the  burden  is  on  the  plaintiff 
to  show  a  consideration.  Best  v.  Rocky 
Mountain  Nat.  Bank   [Colo.]    85  P.   1124. 

43.  See,  also,  §  6  D,  ante.  In  action  for 
balance  due  on  building  contract,  must  show 
that  they  completed  building  within  the 
time  specified,  or  that  delay  was  excused 
by  some  of  the  tei^ms  thereof  for  which  an 
extension  was  allowed  in  the  manner  pro- 
vided for,  -v/here  general  denial  is  inter- 
posed. Neblett  v.  McGraw  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  496.  91  S.  W^   309. 

44.  See,  also,  §  6  E,  ante.  In  an  action  for 
breach  of  co.itract  to  purchase  eggs,  the 
eggs  to  be  of  a  spe'cifled  quality  determined 
by  the  time  of  storage,  the  burden  was 
on  plaintiffs  to  show  that  they  tendered 
eggs  of  the  description  called  for  by  the  con- 
tract,   and   not   upon   defendant    to    show    the 


contrary.     Armour    v.    Produce    Co.,    28    Pa. 
Super.  Ct.  524. 

45.  Judgment  for  plaintiff  in  an  action 
for  damages  for  breach  of  contract  to  ac- 
count for  mortgag-ed  cattle  sold  to  third 
persons,  reversed,  there  being  no  evidence 
of  the  number  or  value  of  the  cattle  sold. 
Sherman  v.  Ward  [Ariz.]  83  P.  356.  Where 
discharged  employe  is  offered  same  or  like 
employment  for  same  period  anc]  upon  same 
terms,  and  before  he  has  sustained  any  in- 
jury by  reason  of  his  discharge,  no  damages 
are  recoverable  by  him  for  such  discharge. 
Wolf  Cigar  Stores  Co.  v.  Kramer  [Tex.  Civ. 
App.]    14   Tex.  Ct.   Rep.  46.   89   S.  W.   995. 

46.  Masterson  v.  F.  W.  Heitmann  &  Co. 
[Tex.  Civ.  App.]  13.  Tex.  Ct.  Rep.  8,  87  S. 
W.    227. 

47.  Fidelity  bond.  Sinclair  &  Co.  v.  Na- 
tional  Surety  Co.   [Iowa]   107  N.  W.   184. 

48.  Schulze  v.  Shea  [Colo.]  86  P.  117; 
Tennis  Bros.  Co.  v.  Wetzel  &  T.  R.  Co..  140 
F'.    193. 

40.  Cusick  V.  Boyne  iCal.  Anp.]  82  P. 
9S5. 

50.  In  action  for  breach  of  oral  con- 
tract to  develop  certain  mining  claims,  where 
defendant  claimed  that  work  was  covered  by 
written  contract  and  relied  on  a  written 
release  of  liability  under  such  written  con- 
tract, instruction  that  burden  was  on  plain- 
tiff to  show  that  written  contract  did  not 
include  work  covered  by  oral  one  and  that 
oral  contract  was  in  fact  made,  and  that 
defendant  must  show  that  written  contract 
was  only  one  between  the  parties,  and  that 
release  was  release  of  all  claims  under  it, 
held  proper,  particularly  in  view  of  other 
instructions.  Lindblom  v.  Fallet  [C.  C.  A.] 
145    P.    805. 

51.  Merriman    v.    Cover,     104    Va.    428, 
S.    E.    817. 

52.  Instruction      approved.     Merriman 
Cover,    104   Va.    428.    51    S.    E.    817. 

53.  Spc    5   C.   L.    740,    n    27,    et    seq. 
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and  is  the  best  evidence  of  its  contents.^^  In  some  states  its  execution  need  not  be 
proven  unless  denied  under  oath."*^  A  written  contract  between  other  parties  than 
those  to  the  suit,  which  is  referred  to  in  the  one  sued  on  and  to  any  extent  supple- 
ments the  same,  is  adniissible.^^  Expert  testimony  is  inadmissible  to  show  the  mean- 
ing of  nontechnical  ternis.^^  Evidence  of  the  conduct  of  the  parties  is  admissible 
to  show  the  practical  construction  adopted  by  them.^°  Verbal  admissions  are  re- 
garded with  suspicion,  especially  when  the  exact  language  cannot  be  given  and  it  is 
sought  to  put  a  particular  interpretation  upon  a  written  contract.'^*'  Where  the  con- 
tract sued  on  is  shown  to  have  been  rescinded,  evidence  of  what  was  done  pursuant 
to  a  new  contract  subsequently  entered  into  is  immaterial  except  for  the  purpose  of 
rebutting  the  contentio'n  of  a  recognition  of  the  original  contract.^^ 

Cases  dealing  with  the  admissibility  of  evidence  to  show  whether  or  not  an  oral 
contract  was  in  fact  made,  and  what  were  its  terms,''-  to  show  fraud,*^^  considera- 


54.  Where  a  special  contract  has  been 
fully  performed  and  action  is  brought  on 
the  common  counts  for  money  due,  the  con- 
tract is  admissible  to  prove  the  amount  of 
the  claim.  Rubens  v.  Hill,  115  111.  App. 
565.  Written  contract  held  admissible  where 
specially  pleaded.  Neblett  v.  McGraw  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  496,  91  S.  W. 
309. 

55.  Witnesses  cannot  testify  as  to  its  con- 
tents or  give  a  construction  thereof.  Vale 
V.  Suiter,  58  W.  Va.  353,  52  S.  E.  313.  Ob- 
jection that  the  contract  is  the  best  evi- 
dence is  not  tenable  until  it  is  shown  that 
the  contract  is  in  writing-.  Union  Foundry 
&  Mach.  Co.  V.  Lankford  [Ala.]  39  So.  7  65. 
Exclusion  of  parol  evidence  of  unrecorded 
contract  for  sale  of  realty  executed  in  dupli- 
cate held  proper,  though  one  of  the  dupli- 
cate copies  was  shown  to  have  been  lost, 
where  no  effort  was  made  to  account  for 
the  other  duplicate.  Bryson  &  Hartgrove 
V.  Boyce  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
651,    92   S.   W.   S20. 

56.  A  promissory  note  sued  on  was  prop- 
erly admitted  in  evidence  without  proving 
its  execution  by  the  attesting  witnesses, 
where  the  only  pleas  w^ere  general  issue  and 
no  consideration,  under  Code  1S96,  §  ISOl, 
providing  that  an  instrument,  the  foundation 
of  a  suit,  purporting  to  be  signed  by  de- 
fendant, must  be  admitted  in  evidence  with- 
out proof  of  its  execution,  unless  the  exe- 
cution is  denied  by  verified  plea.  Gates  v. 
Morton  Hardware  Co.  [Ala.]  40  So.  509.  Un- 
der Code  Pub.  Gen.  Laws  1888,  art.  75,  § 
23,  subsec.  108,  providing  that  when  the 
execution  of  any  written  instrument  filed 
in  the  cause  is  alleged  in  the  pleadings, 
it  shall  bg  taken  as  admitted  unless 
denied  in  the  next  successive  pleading, 
held  that  failure  to  deny  execution  of  con- 
tract for  sale  of  coal  relieved  plaintiff  from 
proving  it.  Fifer  v.  Clearfield  &  Cambria 
Coal  &  Coke  Co.  [Md.]  62  A.  1122.  Such 
failure  held  not  an  admission  that  persons 
alleged  to  have  executed  contract  as  defend- 
ant's agents  were  in  fact  his  agents,  or  had 
authority   to    bind    him.     Id. 

57.  Vale  V.  Suiter,  58  W.  Va.  353,  52  S.  E. 
313. 

58.  The  opinions  of  university  professors 
as  to  the  meaning  of  the  terms  of  a  con- 
tract are  not  admissible  in  aid  of  construc- 
tion.    Chicago  Portrait  Co.  v.  Chicago  Cray- 


on Co.,  118  111.  App.  98.  Question  as  to  whose 
duty  it  was  to  see  that  plans  were  followed 
held  properly  excluded,  the  question  of  the 
construction  of  the  contract  being  for  the 
court.  Arkwright  Mills  v.  Aultman  &  Taylor 
Mach.  Co.  [C.  C.  A.]   145  F.  783. 

59.  See,  also,  §  4  A,  ante.  Kennedy  v. 
Lee,.  147  Cal.  596,  82  P.  257.  Where  there 
was  a  dispute  as  to  whether  a  parol  contract 
required  defendant  to  store  goods  where 
they  would  not  freeze,  the  jury  could  con- 
sider not  only  what  was  said  or  written, 
but  what  was  done  by  the  parties  in  pur- 
suance of  the  talk  and  letters.  Phenix 
Nerve  Beverage  Co.  v.  Dennis  &  Lovejoy 
Wharf  &  Warehouse  Co.,  189  Mass.  82,  75 
N.   E.    258. 

GO.  Contract  for  cutting  and  moving  tim- 
ber. Des  Allemands  Lumber  Co.  v.  Morgan 
City   Timber   Co.    [La.]    41    So.    332. 

Gl.  Where  a  contract  to  deliver  hops  was 
rescinded  by  express  agreement,  evidence 
of  a  new  contract  for  hops  is  immaterial  un- 
less introduced  to  rebut  a  contention  that  the 
delivery  was  a  recognition  of  the  continuity 
of  the  old  contract.  Neis  v.  Whitaker  [Or.] 
84^ P.  699. 

&2.  In  an  action  against  a  foreign  cor- 
poration to  recover  an  alleged  addition  to 
plaintiff's  salary,  plaintiff  testified  that  on 
a.  certain  date  he  wrote  a  letter  notifying 
defendant  that  he  w^ould  demand  an  addition 
to  his  salary  because  of  his  services  as 
state  agent,  and  that  he  received  a  reply  that 
defendant's  treasurer  w^ould  visit  plaintiff 
and  take  the  matter  up  personally  w^ith  him. 
Held,  plaintiff  was  entitled  to  make  proof 
of  bis  letter  to  defendant  as  a  preliminary 
negotiation  for  increase  of  salary.  Leidigh 
&  Havens  Lumber  Co.  v.  Clark  [Ark.]  94 
S.  W.  686.  Where  plaintiff  sues  to  recover 
money  loaned  under  an  alleged  contract  to 
repay  w^ithout  qualification,  while  defendant 
claims  that  it  was  to  be  repaid  only  from 
commissions  on  insurance  secured,  evidence 
of  loans  to  other  agents  who  had  not  been 
sued,  notwithstanding  their  commissions  had 
not  equalled  the  loans,  is  admissible  as  tend- 
ing to  prove  defendant's  claim.  Perrin  v. 
Carbone  [Cal.  App.]  82  P.  222.  In  action 
on  note  given  for  services  in  fitting  up 
bathroom,  where  defendant  claimed  that 
plaintiff  agreed  to  fit  up  bathroom  supplied 
with  water,  ready  for  use,  held  that  plain- 
tiff   was    entitled   to    show   In   rebuttal    that 
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tion/*  performance^'  within  a  reasonable  time/®  or  excuses  for  nonperformance  ®^ 
breach/^  and  damages/^  will  be  found  in  the  notes. 


at  time  such  agreement  was  alleged  to  have 
been  made  it  was  impossible  to  put  in  ap- 
paratus wliich  could  supply  the  water.  Mc- 
Namara  v.  Doug-las  [Conn.]  61  A.  368.  Let- 
ter held  8,dmissible  to  prove  promise  to  re- 
deem stock  purchased  If  it  was  not  satis- 
factory, and  to  show  price  of  stock  and 
date  of  delivery.  Crandell  v.  Classen,  25 
App.  D.  C.  5.  On  issue  of  whetlier  defend- 
ant entered  into  contract  declared  on,  plain- 
tiff may  not  prove  implied  admissions  of 
liability  thereunder  made  by  defendant  pend- 
ing- neg-otiations  for  a  compromise,  nor  sliow, 
as  an  independent  fact,  tliat  immediately 
after  their  conference  defendant  stated  to  a 
third  person  that  a  compromise  had  been 
ag-reed  upon  but  that  he  was  not  going-  to 
pay  plaintiff  anj'tliing,  but  was  g-oing-  to 
keep  the  money  to  figlit  him  witli.  Wall  v. 
Moulton  [Ga.]  53  S.  E.  591.  On  issue  as  to 
whether  deceased  made  a  contract  with  de- 
fendant, and  whether  she  was  induced  to  do 
so  by  unfair  means,  whereby  latter  was  to 
have  her  deposits  in  consideration  of  his 
caring:  for  her  during-  her  lifetime,  her  decla- 
rations that  defendant  was  after  her  money 
and  that  she  did  not  want  him  to  have  it 
held  inadmissible,  tliey  not  being  ag-ainst 
Iier  interest.  Drefahl  v.  Security  Sav.  Bank 
[Iowa]  107  N.  W.  179.  Not  admissible  as 
res  gestae,  it  not  appearing  that  they  were 
made  near  the  time  of  or  in  connection 
witli  the  alleg-ed  agreement  (Id.),  nor  on 
theory  that  deceased  was  in  possession, 
declarations  being-  in  no  way  explanatory 
thereof  (Id.).  In  proceedings  to  recover  an 
alleged  loan  to  deceased,  question  and  an- 
swer as  to  the  nature  of  the  business  deal- 
ings between  claimant  and  deceased  held 
admissible  as  tending  to  show  tlie  relations 
of  the  parties.  Kinney  v.  McFaul,  122  Iowa, 
452,  98  N.  W.  276.  Instruction  allowing  jury 
to  consider  habits  and  business  methods 
of  deceased  held  not  error,  it  having  been 
requested  by  executors,  and  evidence  in  re- 
lation thereto  having  been  admitted  without 
objection.  Id.  Question  as  to  whetlier  de- 
ceased -was  methodical  in  his  business  habits 
and  had  "u^ritten  evidence  of  everything  he 
did  held  inadmissible.  Id.  Evidence  as  to 
references  required  of  claimant  by  executor 
held  not  objectionable  as  going  to  claimant's 
cliaracter  and,  having  no  bearing  on  the  case, 
its  admission  was  not  prejudicial.  Id.  In 
a  suit  upon  a  specialty,  evidence  of  uniform 
custom  of  transacting  business  with  the 
public  with  reference  to  the  matter  in  dis- 
pute is  admissible  -when  introduced  for  the 
purpose  of  showing  an  agent's  autliority  to 
make  the  contract  in  question  on  behalf  of 
his  principal.  Pullman  Co.  v.  Tille,  7 
Ohio  C.  C.  (N.  S.)  173.  Where  the  assignee 
of  a  business  undertakes  to  pay  its  debts, 
a  creditor  of  the  assignor  may  sliow  the 
assumption  of  his  claim  by  evidence  that 
the  assignee  has  paid  other  debts  of  the 
assignor,  made  payments  on  account  of  tlie 
debt  sued  on,  and  entered  it  upon  his  books. 
Cox  V.  Philadelphia  Pottery  Co.  [Pa.]  63 
A.  749.  On  the  issue  of  whether  a  con- 
tract had  in  fact  been  made,  evidence  as  to' 
whether   defendant   would  have   entered   into 


a  contract  held  properly  excluded.  Swing 
V.  Walker,  27  Pa.  Super.  Ct.  366.  Where  con- 
tract for  sale  of  brand  provided  that  owner- 
ship of  horses  previously  branded  there- 
with should  remain  in  defendant,  evidence 
as  to  age  of  horse  held  admissible  to  show 
that  it  was  of  sufficient  age  to  have  been 
branded  prior  to  the  sale.  Belknap  v. 
Belknap  [S.  D.]  107  N.  W.  692.  In  action 
on  contract,  evidence  of  negotiations  look- 
ing to  an  increase  of  plaintiff's  compensation 
held  inadmissible,  increase  being  refused. 
Streeter  v.  Sanitary  Dist.  [C.  C.  A.]  143  P. 
476.  On  issue  as  to  m.aking  of  contract 
to  pay  certain  commission  for  services,  evi- 
dence as  to  worth  of  such  services  held  ad- 
missible as  bearing  on  the  reasonableness 
of  the  alleged  rate  to  be  paid  and  the  proba- 
bility that  such  a  contract  was  made.  Brom- 
ley V.  Standard-Plunger  Elevator  Co.,  144 
F.    713. 

63.  Letter  of  defendant's  attorney  held  ad- 
missible in  action  oh  note  for  services  of 
plumber  in  fitting  up  bathroom  as  tending  to 
show  that  when  it  was  written  defendant 
m_ade  no  claim  of  fraud  or  that  the  work  and 
materials  were  of  no  value.  McNamara  v. 
Douglas    [Conn.]    61    A.    368. 

64.  Where  subsequent  to  the  furnishing 
of  goods  to  a  tliird  person  defendant  gave 
his  note  for  the  price,  evidence  that  an  ac- 
count for  the  goods  was  never  presented 
to  the  third  person  but  only  to  defendant 
was  admissible  on  the  question  of  considera- 
tion. Gates  V.  Morton  Hardware  Co.  [Ala.] 
40  So.  509.  The  testimony  of  the  third  per- 
son as  to  whether  he  had  ever  offered  to 
pay  the  payee  for  the  goods  was  admissible 
as  tending  to  show  wlietlier  he  was  to  pay  for 
tliem  or  looked  to  defendant.  Id.  Where 
defendant  testified  that  he  denied  liability 
for  the  debt  of  the  tliird  person  at  the  time 
he  made  the  note,  and  that  he  gave  the  note 
for  the  account  of  such  tliird  person,  evi- 
dence was  admissible  to  show  wlien  he  first 
denied  liability  and  that  he  gave  the  note  for 
his  own  account.  Id.  In  action  on  check, 
alleged  to  have  been  given  in  pursuance 
of  contract  to  dismiss  criminal  prosecution, 
one  to  whom  defendant  had  delegated  au- 
thority to  settle  such  prosecution  and  a 
civil  suit  held  properly  permitted  to  testify 
that,  after  he  had  told  plaintiff  that  he 
would  pay  him  if  he  would  give  him  a 
writing  not  to  prosecute,  plaintiff  stated  that 
lie  would  not  give  a  written  agreement,  but 
that  he  -would  not  prosecute  or  do  anything 
that  he  was  not  forced  to  do,  particularly 
where  statement  was  part  of  one  previously 
introduced.  McNeese  v.  Carver  [Tex.  Civ. 
App.]    13   Tex.   Ct.   Rep.   820,   89    S.   W.   430. 

65.  Time  slips  made  out  by  workmen  and 
O.  K'd  by  the  foreman  are  admissible  in 
evidence  to  show  the  amount  of  labor  spent 
under  a  contract,  where  it  appears  that  each 
workman  was  required  to  make  out  sucli 
slips  as  a  memorandum  of  his  time.  Jones- 
boro,  etc.,  R.  Co.  v.  United  Iron  Works 
Co.  [Mo.  App.]  94  S.  "W.  726.  In  an  action 
to  recover  purchase  price  of  horses  sold  un- 
der an  agreement  whereby  seller  was  to 
take    them    back    and    refund    the    money    if 
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In  tlie  absence  of  proof  of  fraud,  accident,  or  mistake,  it  is  conclusively  pre- 
sumed that  an  unambiguous  written  contract,  complete  in  itself,  contains  the  final 
agreement  of  the  parties,  and  all  prior  or  contemporaneous  negotiations  are  deemed 
to  have  been  merged  therein.^**     Hence,  as  between  the  parties,^'^  extrinsic  evidence 


unsatisfactory,  evidence  of  unsoundness  of  ; 
one  of  tlie  horses  is  admissible  to  sliow  the  i 
reasonableness  of  plaintiffs  claim  of  dis- 
satisfaction. Sierra  Land  &  Cattle  Co.  v. 
Brecker  [Cal.  App.]  85  P.  665.  In  an  action  I 
against  a  builder  for  failure  to  build  the  ! 
house  on  the  lot  according  to  contract,  such  I 
fact  being  admitted,  evidence  of  approval  j 
by  city  building  inspector  of  the  specjflca-  | 
tions  properly  refused.  Ekstrand  v.  Barth,  I 
41    Wash.    321,    83    P.    305.  I 

66.  On   the  issue   of  whether  a  seller  had  i 
filed  a  bond  within  a  reasonable  time,  where  I 
it    was    shown    that    letters    had    pasf.ed    be-  ] 
tween  the  parties,  through  the  mail,  by  which  | 
the   bond  was  claimed  by  tlie   seller   to  have  | 
been   sent,   evidence   as   to   the   time   required 
for  a   letter   to   pass   between   the   buyer   and 
seller    was    admissible.     Equitable    Mfg.    Co. 
V.   Howard   [Ala.]    41   So.    62S. 

67.  Where  building  contract  provided  for 
extension  of  time  if  delay  was  caused  by 
acts  of  owner  or  a.rchitect,  admission  of 
evidence  that  it  was  caused  by  failure  of 
certain  company  to  furnisli  brick  held  error, 
where  undisputed  evidence  showed  that  con- 
tract with  such  company  was  made  by  the 
contractor  and  not  the  owner.  Neblett  v.  Mc- 
Graw  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  496, 
91  S.  W.  309.  Instruction  submitting  ques- 
tion whether  company  was  agent  of  plain- 
tiff or  defendant  also  erroneous  under  such 
circumstances.  Id.  Delay  held  not  cliarge- 
able  to  contractor  because  of  refusal  of 
architect  to  permit  brick  to  be  purchased 
elsewhere,  where  refusal  appeared  to  •  be 
justifiable  because  cliange  of  brick  would 
have  resulted  in  injury  to  walls  and  ap- 
pearance   of    building.      Id. 

68.  In  an  action  for  breach  of  agree- 
ment to  sell  eggs,  whether  defendant  noti- 
fied its  agent  that  it  could  not  deliver  any 
more  eggs  under  the  contract,  and  evidence 
as  to  what  amounts  the  agent  had  been  cred- 
ited with  was  irrelevant.  Armour  Packing  Co. 
V.  Vietch-Young  Produce  Co.  [Ala.]  39  So. 
680.  Immaterial  how  many  cases  of  eggs 
defendant's  agent  bought  or  how  many  he 
sold  to  other  persons.  Id.  On  the  issue 
of  plaintiff's  eviction  from  defendant's 
premises  upon  which  plaintiff  had  a  right  to 
enter  under  a  contract,  evidence  that  plain- 
tiff was  notified  to  keep  oft  the  premises 
was  material  but  it  was  not  admissible 
where  it  was  not  shown  that  the  person 
who  gave  the  notice  had  authority  from 
defendant.  Union  Foundry  &  Mach.  Co.  v. 
Lankford  [Ala.]  39  So.  765.  Where  plain- 
tiff's intestate  contracted  witli  one  who  was 
employed  to  clear  a  railway  company's  right 
of  way  to  do  a  portion  of  the  work  accord- 
ing to  plans  and  specifications,  which  were 
never  furnished,  such  plans  are  not  ad- 
missible to  show  noncompliance,  especially 
where  the  work  has  been  accepted  by  the 
company's  engineer.  St.  Louis,  etc.,  R.  Co. 
V.  Bogan  [Ark.]  95  S.  W.  448.  In  action 
agrainst  corporation  and  its  officers  for  breach 


of  agreement  to  give  note  indorsed  by  one  of 
such  officers  for  a  debt  of  the  corporation 
then  due,  letter  calling  defendants'  attention 
to  fact  that  agreement  had  been  ignored,  and 
that,  unless  it  was  complied  with,  suit  would 
be  commenced,  held  admissible.  Illinois 
Roofing  &  Supply  Co.  v.  Cribbs  [Mich.]  12 
Det.  Leg.  N.  901.  106  N.  W.  274.  Held  prop- 
er to  permit  plaintiff  to  prove,  on  cross-ex- 
amination of  one  of  the  defendants,  that 
plaintiff  demanded  a  note  indorsed  according 
to  agreement  after  one  not  so  indorsed  had 
been  returned.  Id.  Where  defendant  in  an 
action  to  recover  rental  under  a  lease  of 
personalty  set  up  an  alleged  defect  in  the 
property,  circulars  and  advertisements  is- 
sued by  the  bailor  were  inadmissible  in  the 
absence  of  evidence  that  they  influenced  the 
bailee  in  making  the  contract.  Moneyweight 
Scale  Co.  v.  Woodward,  29  Pa.  Super.  Ct. 
142.  In  action  on  contract  for  sawing  lum- 
ber, testimony  of  plaintiff  as  to  what  other 
mills  he  was  running  or  had  in  operation 
elsewhere  held  irrelevant.  Vale  v.  Suiter, 
58  W.  Va.  353,  52  S.  E.  313.  Question  wheth- 
er plaintiff  liad  sufficient  number  of  men  to 
operate  mill  in  accordance  with  his  contract 
held  proper.  Id.  In  a  cross  action  for 
breach  of  a  contract  to  furnish  water  to 
irrigate  rica  fields,  evidence  as  to  amount 
of  the  depletion  of  the  water  in  the  rice  fields 
in  question  by  evaporation  was  admissible 
as  bearing  on  tlie  amount  of  water  required 
to  be  furnished  under  the  contract.  Colo- 
rado Canal  Co.  v.  McFarland  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  848,  94  S.  W.  400.  Where 
plaintiff  had  contracted  to  give  defendant 
an  exclusive  agency  in  a  certain  territory,  a 
breach  of  the  contract  could  be  sliown  by 
the  admission  of  a  contract  made  by  plain- 
tiff with  a  third  person  assigning  to  him 
a  part  of  the  territory,  though  nothing  was 
done  under  it,  the  latter  fact  going  only  to 
the  damages.  Grout  v.  Moulton  [Vt.]  64 
A.  453.  In  action  on  contract  where  it  ap- 
peared that  defendant  had  employed  others 
to  complete  plaintiff's  contract  for  them, 
as  it  had  a  riglit  to  do,  for  a  less  price, 
exclusion  of  reports  of  defendant's  engineer 
showing  amount  saved  and  stating  tliat  it 
was  a  credit  in  plaintiff's  favor  held  not 
eiror,  the  duty  of  defendant  in  sucli  em- 
ployment being  one  of  law,  and  defendant's 
action  on  contract  was  in  consonance  with 
court's  interpretation.  Streeter  v.  Sanitary 
Dist.  [C.  C.  A.]  143  F.  476.  In  action  on  con- 
tract where  defendant  counterclaimed  for 
damages  for  failure  to  do  work  according  to 
contract,  evidence  as  to  whether  other  con- 
tractors on  same  job  did  work  in  way  which 
defendant  claimed  was  violation  of  plain- 
tiff's   contract,    held    immaterial.      Id. 

69.  See,  also,  Damages,  5  C.  L.  904.  In 
an  action  ag^ainst  a  newspaper  for  breach  of 
a  contract  to  insert  1248  inches  of  advertis- 
ing in  one  year  in  such  portions  and  at 
such  times  as  plaintiff  might  desire,  rate 
cards  showing  rates  for  advertisements  of  a 
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is  ordinarily  inadmissible  to  vary,  contradict,  or  add  to  iU^     Parol  evidence  is  how- 
ever, admissible  to  show  that  an  offer  was  never  accepted,^^  or  that  the  writino-  was 


given  leng-th  for  a  given  number  of  times 
■v\  ere  not  admissible  in  evidence  to  sliow  the 
"market  value"  of  the  contract.  Boston  Out- 
fitting- Co.  V.  People  &  Patriot  Co.  [N.  H.] 
63  A.  229. 

70.  Fox  V.  Denargo  Land  Co.  [Colo.]  86 
P.  .344.  Cannot  refer  to  contract  in  pursu- 
ance of  which  joint  and  several  notes  were 
subsequently  given  to  show  that  liability 
thereon  was  a  several  one,  where  notes  are 
unambiguous  and  contract  was  not  executed 
at  same  time  as  notes  and  was  not  part 
of  same  transaction.  City  Deposit  Bank  v 
Green  [Iowa]  106  N.  W.  942.  A  certain  oral 
promise  on  the  part  of  the  purchaser  of 
mortgage  bonds  to  buy  other  bonds  and 
allied  stocks  or  foreclose  the  mortgage  held 
merged  in  the  written  contract.  Hayden  v. 
James  F'.  Shaw  &  Co.  [Mass.]  78  N.  E.  110. 
As  a  general  rule,  the  acceptance  of  a  deed 
completes  the  execution  of  a  contract  for 
the  sale  of  realty,  and  all  prior  verbal  or 
written  agreements  are  merged  therein. 
Wilson  V.  Wilson,  115  Mo.  App.  641,  92  S. 
W.  145.  But  this  rule  does  not  apply  when 
the  executory  contract  embraces  other  agree- 
ments, undertakings,  and  obligations,  in  ad- 
dition to  those  relating  to  the  conveyance 
of  realty,  and  imposes  upon  both  parties 
the  duty  of  performing  executory  acts. 
Where  contract  provided  for  sale  of  land 
which  was  to  be  paid  for  by  a  stock  of 
goods,  and  required  vendee  to  place  himself 
in  the  position  of  a  creditor  of  the  vendor 
to  the  extent  of  the  value  of  the  merchan- 
dise delivered  before  the  vendor  was  bound 
to  discharge  the  purchase  price  of  the  goods 
by  delivery  of  title  at  its  agreed  value  and 
payment  of  remainder  in  money,  held  that 
execution  and  delivery  of  deed  did  not  ex- 
tingviish  the  contract,  in  absence  of  special 
provisions  in  deed  changing  or  abrogating 
those  of  the  contract.  Id.  V^'ritten  contract 
for  purchase  of  goods  held  to  control  previ- 
ous oral  order  for  less  quantity.  *  Paris  Mfg. 
&  Importing  Co.  v.  Carle,  116  Mo.  App.  581, 
92  S.  W.  748.  When  an  undertaking  is  re- 
duced to  writing  by  the  parties  thereto,  it 
is  conclusively  presumed,  in  the  absence  of 
fraud,  mistake,  or  accident,  that  such  writ- 
ing embodies  the  entire  agreement.  Dexter 
v.  Macdonald  [Mo.]  95  S.  W.  359.  Prelimin- 
ary written  agreement  between  parties  as 
to  sale  of  livery  business  held  merged  in 
subsequent  final  written  contract,  so  that  no 
further  consideration  was  necessary  to  sup- 
port provision  in  latter  that  seller  was  not 
to  engage  in  same  business,  which  was  not 
in  preliminary  agreement.  Walker  v. 
Brosius  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
384,    90    S.    W.    655. 

71.  Parol  evidence  "ule  does  not  apply  to 
strangers  to  the  contract.  Where  contract 
for  sale  of  cattle  provided  that  buyer  was 
to  pay  for  those  delivered  and  that  loss 
resulting  from  death  of  any  en  route  should 
be  borne  by  seller,  held,  in  action  by  buyer 
for  injuries  to  those  delivered,  parol  evi- 
dence was  admissible  to  show  circumstances 
surrounding  agreement  wherebv  seller  com- 
promised his  claim  for  damages  against  rail- 
road company  for  death  of  cattle  not  deliver- 


ed, and  that  same  did  not  relate  to  buyer's 
claim.  International,  etc.,  R.  Co.  v.  Jones 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  530,  91  S. 
W.   611. 

72.  First  Nat.  Bank  v.  Southworth,  117 
111.  App.  143;  Deming  Inv.  Co.  v.  Shawnee 
Fire  Ins.  Co.  [Okl.]  83  P.  918;  Clark  v. 
Emery,  58  W.  Va.  637,  52  S.  E.  770;  Carlin  & 
Co.  v.  Eraser  [Va.]  53  S.  E.  145;  Licking 
Rolling  Mill  Co.  v.  W.  P.  Snyder  &  Co.  [Ky.] 
89  S.  W.  249;  Avil  Printing  Co.  v.  Kaiser 
Pub.  Co.  [Mo.  App.]  89  S.  W.  900.  An  abso- 
lute acceptance  of  a  written  proposal  in  the 
form  of  a  unilateral  agreement  becomes  a 
valid  written  contract  to  which  the  ordinary 
rule  as  to  the  admissibility  of  parol  evi- 
dence applies.  Buffington  v.  McNally  [Mass.] 
78  N.  E.  309.  A  simple  receipt  is  not  a  con- 
tract and  may  be  varied  and  controlled  by 
parol.  Interurban  Const.  Co.  v.  Hayes, 
191  Mo.  248,  89  S.  W.  927.  In  so  far 
as  a  receipt  is  evidence  of  the  contract,  it 
stands  on  the  same  footing  as  other  con- 
tracts in  writing  and  cannot  be  contradicted 
or  varied  by  parol.  Receipt  for  bonds,  re- 
citing how  they  were  to  be  held,  etc.,  held 
a  contract  of  pledging,  so  that  parol  evidence 
was  inadmissible  to  show  that  bonds  were 
actually  deposited  with  a  third  per.son.  Id. 
Where  parol  evidence  is  improperly  ad- 
mitted, the  adverse  party  is  entitled  to  cross- 
examine  for  the  purpose  of  testing  the  recol- 
lection of  the  witness.  Main  v.  Radney 
[Ala.]  39  So.  981. 

Evidence  held  inadinissible  to  sIiotv:  Con- 
temporaneous parol  agreerp  •  by  vendor  of 
goods  not  to  sell  to  others.  in  v.  Radney 

[Ala.]  39  So.  981.  That  contract  in  form  of 
le&se  for  a  term  of  years  giving  defendants 
option  to  purchase  was  intended  as  contract 
of  sale.  Smith  v.  Caldwell  [Ark.]  95  S.  W. 
467;  Thomas  v.  Johnson  [Ark.]  95  S.  "VV.  468. 
Parol  agreement  to  return  a  note  upon  cer- 
tain conditions  and  to  negotiate  it  only  with- 
in a  prescribed  territory.  Rule  prevails  in 
equity  as  well  as  in  law.  Hutchins  v.  Lang- 
ley,  27  App.  D.  C.  234.  Secret  intention  of 
one  of  the  parties  inconsistent  with  that 
fairly  expressed  by  the  language  used  and 
the  acts  and  declarations  at  the  time. 
Warner  v.  Marshall  [Ind.]  75  N.  E.  582.  What 
the  parties  might  have  intended  by  unam- 
biguous lease.  Willis  v.  Weeks  [Iowa]  105 
N.  W.  1012.  That  contract  whereby  defend- 
ant was  to  pay  all  expenses  of  harvesting- 
certain  ice  did  not  include  pond  rentals 
which  were  a  part  of  such  expenses.  Chari- 
ton Ice  Co.  V.  Spring  Lake  Ice  Co.  [Iowa] 
105  N.  W.  1014.  Understanding  that  con- 
tract should  be  considered  as  providing  for 
liquidated  damages.  Loner  v.  Furnas  [Iowa] 
107  N.  W.  432.  What  occurred  when  non- 
waiver agreement  was  signed  by  insured. 
Weddington  v.  Piedmont  Fire  Ins.  Co.  [N. 
C]  54  S.  E.  271.  Custom  as  to  acceptance  of 
work  where  contract  required  tlie  work  to 
be  satisfactory  to  the  owner.  Meacham  v. 
Gardner,  27  Pa.  Super  Ct.  296.  Parol  agree- 
ment that  payment  was  to  be  made  only  out 
of  the  profits  of  a  business.  Appleby  v. 
Barrett,  28  Pa.  Super.  Ct.  349.  That  duties 
of  one   employed  as   general  manager  of   the 
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not  iiitencled  as  a  contract  or  understood  by  either  party  to  be  binding  as  such/* 
or  that  a  party  to  whom  the  instrument  is  delivered  is  attempting  to  use  it  for  a 
purpose  not  contemplated  by  either  party  when  delivery  was  made/^  or  that  it  was 
conditionally  delivered/^  that  a  deed  or  bill  of  sale  absolute  in  form  was  intended  as 
a  mortgage/^  fraud/^  a  contemporaneous  oral  agreement  which  induced  the  execu- 


DaUas  stores  of  a  concern,  "with  head- 
quarters at  DaUas,"  were  to  be  performed 
in  a  particular  store.  Wolf  Cigar  Stores 
Co.  V.  Kramer  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  46,  89  S.  W.  995.  That  written  agree- 
ment to  sell  stock  to  a  certain  person  or 
his  assig'ns  was  made  for  purpose  of  au- 
thorizing' latter  to  sell  to  a. certain  other 
person  only  at  a  specified  price.  Watkins 
V.  Robertson  [Va.]  54  S.  E.  33.  To  vary  un- 
ambiguous contract  for  sale  of  oil  by  show- 
ing contemporaneous  agreement  of  seller  to 
resell  part  of  the  oil.  Midland  Linseed  Co. 
V.  liemington  Drug  Co.  [Wis.]  106  N.  W. 
115.  Where  size  and  grade  of  yarn  was  in- 
dicated by  numbers  given  to  it  in  written 
order,  which  with  acceptance  constituted 
contract,  to  show  agreement  that  it  was  to  be 
of  same  quality  as  yarn  previously  furnished. 
Harding,  Whitman  &  Co.  v.  York  Knitting 
Mills,  142  F.  228.  To  limit  liability  on  joint 
and  several  notes  to  a  several  one.  City 
Deposit  Bank  v.  Green  [Iowa]  106  N.  W.  942. 
To  explain  the  phrase  "as  soon  as  possible" 
in  contract  to  furnish  bicycles.  Williams  v. 
Gridley,  96  N.  Y.  S.  978.  To  contradict  a 
lease.  Leeming  v.  Duryea,  97  N.  Y.  S.  355. 
Of  prior  negotiations  to  show  right  to  de- 
liver piles  not  in  accordance  with  govern- 
ment specifications,  though  government 
should  refuse  to  accept  them,  where  contract 
provided  that  piles  should  comply  with  such 
specifications  and  be  subject  to  inspection  and 
approval  of  government  representative. 
Carlin  &  Co.  v.  Fraser  [Va.]  53  S.  E.  145. 
Where  negotiations  are  merged  into  a  writ- 
ten option  to  purchase  which  is  not  carried 
out,  a  broker  can  not  show  an  oral  option 
agreed  upon  during  the  negotiations  and 
recover  thereon.  Fox  v.  Denargo  Land  Co. 
[Colo.]  86  P.  344.  Where  a  contract  is  com- 
plete in  itself  and  has  no  reference  to  any 
other  instrument,  parol  evidence  that  an- 
other agreement  was  a  part  of  the  contract 
is  inadmissible,  especially  in  the  absence  of 
an  allegation  that  it  was  omitted  through 
fraud,  accident  or  mistake.  McGuire  v. 
Gerstley,  28  App.  D.  C.  193.  Sureties  on  a 
bond  complete  in  itself  cannot  show  by  parol 
that  an  agreement  between  the  principals 
and  the  obligee  was  a  part  of  the  bond,  and 
relieve  themselves  by  showing  a  breach 
thereof.  Id.  Where  by  a  written  contract 
the  entire  property  is  vested  in  one  party 
and  the  other  worked  for  him  at  a  fixed  con- 
sideration, the  latter  will  not  be  permitted  to 
show  that  the  property  was  bought  in  trust 
for  him  and  he  was  entitled  to  the  profits. 
Kerting  v.  Hatcher,  117  111.  App.  647.  In  an 
action  for  breach  of  a  written  contract  to 
purchase  goods,  a  defense  that  plaintiff  had 
agreed  orally  to  furnish  forms  of  contracts 
to  be  supplied  to  purchasers,  and  to  do  cer- 
tain advertising,  was  invalid.  Alexander  v. 
Ferguson  [N.  J.  Law]  63  A.  998.  An  in- 
strument for  the  purchase  of  automobiles, 
containing    mutual    promises    and    signed    by 


both  parties,  held  dispositive  and  not  merely 
evidentiary,  and  parol  evidence  to  show  what 
the  parties  intended  by  the  word  "demon- 
stration" v/as  inadmissible.  Grout  v.  Moul- 
ton  [Vt.]  64  A.  453.  Legal  effect  of  bond 
cannot  be  modified  by  proof  of  preliminary 
negotiations  or  agreements,  nor  can  it  be 
shown  how  parties  understood  transaction 
in  order  to  explain  or  qualify  terms  of  writ- 
ing, in  absence  of  fraud  or  mistake  or  am- 
biguity. Orion  Knitting  Mills  v.  United 
States  Fidelity  &  Guaranty  Co.,  137  N.  C.  565, 
50  S.  E.  304.  Letter  and  statement  inadmis- 
sible to  vary  terms  of  bond.  Id.  Where 
part  of  note  was  paid  by  delivery  of  cotton 
and  renewal  note  given  for  balance,  held 
that  maker  could  not  go  behind  renewal  note 
for  purpose  of  showing  market  value  of  such 
cotton,  such  note  being  a  distinct  recogni- 
tion of  the  amount  still  due.  Riggins  v. 
Boyd  Mfg.  Co.,  123  Ga.  232,  51  S.  E.  434. 
Where  the  words  "satisfactory  demonstra- 
tion" were  not  shown  to  be  equivocal,  parol 
evidence  as  to  what  the  parties  understood 
them  to  mean  was  inadmissible,  though  the 
otlier  party  had  testified  as  to  their  meaning 
as  understood  in  the  automobile  trade. 
Grout  v.  Moulton  [Vt.]  64  A.  453.  In  suit 
to  enjoin  breach  of  written  contract  not 
to  engage  in  livery  business  in  certain  town 
for  specified  time,  evidence  as  to  whether 
anything  was  said  during  the  negotiations 
leading  up  to  sale  in  regard  to  defendant 
binding  himself  not  to  go  into  business  again 
held  inadmissible.  Walker  v.  Brosius  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  384,  90  S.  W.  655'. 
Provisions  in  contract  for  preparation  of 
designs  and  purchase  of  advertising  matter 
held  not  conflicting  so  as  to  render  parol  evi- 
dence admiiSsible  to  show  conditions  impos- 
ed and  intent  of  parties  at  time  of  subse- 
quent approval  of  designs.  American  Fine 
Arts  Co.  V.  Simon  [C.  C.  A.]  140  F.  629. 

73.  Barton-Parker  Mfg.  Co.  v.  Taylor 
[Ark.]    94   S.   W.   713. 

74.  That  a  mortgage  was  understood  to 
have  no  efficacy  as  a  contract.  H.  Koehler 
&  Co.  v.  Duggan,  96  N.  Y.  S.  1025.  As  be- 
tween tlie  parties.  American  Fine  Art  Co. 
V.  Simon   [C.  C.  A.]   140  F.  529. 

75.  American  Fine  Art  Co.  v.  Simon  [C. 
C.  A.]  140  F.  529.  To  show  that  defendant 
affixed  his  signature  to  certain  designs  and 
delivered  them  to  plaintiff  for  purpose  of 
procuring  copyright  thereon,  and  for  no 
other  purpose.     Id. 

70.  Dodd  V.  Kemnitz  [Neb.]  104  N.  V/. 
1069;  American  Fine  Art  Co.  v.  Simon  [C.  C. 
A.]  140  P.  529.  To  show  that  agreement  for 
establishment  of  creamery  was  not  to  be- 
come effective  until  plaintiff  had  obtained 
from  signers  a  written  pledge  to  furnish 
milk  from  certain  number  of  cows,  thougli 
contract  itself  provided  that  it  should  not 
be  effective  until  signed  by  a  certain  num- 
ber of  persons.  Golden  v.  Meier  [Wis.]  107 
N.  W.   27. 
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tion  of  the  written  contract/^  independent  collateral  agreements  not  inconsistent 
with  the  writing/^"  the  true  consideration, ''i  or  failure  of  consideration.^^^  If  the 
writing  does  not  purport  to  disclose  the  whole  agreement/^  qj,  jg  incomplete,®*  parol 
evidence  is  admissible  to  supply  the  omitted  portions,  provided  they  are  not  incon- 
sistent with  or  repugnant  to  the  written  contract.*^     It  is  also  admissible  to  explain 


77.  Deed  or  bill  of  sale  absolute  in  form 
may  be  shown  to  be  a  mortgage  in  action 
at'la"vr,  on  theory  that  there  is  an  ambiguity 
in  applying  writing  to  subject-matter,  and 
that  reduction  of  part  of  an  entire  contract 
to  writing  does  not  preclude  proof  of  bal- 
ance of  it  by  parol.  Smith  v.  Pfluger,  126 
Wis.    253,    105    N.    W.    476. 

78.  Lilienthal  v.  Herrcn  [Wash.]  84  P.  S29. 
Evidence  of  conversations  and  representa- 
tions prior  to  the  execution  of  a  written  con- 
tract. State  Life  Ins.  Co.  v.  Johnson  [Kan.] 
85  P.  597.  To  show  that  articles  of  asso- 
ciation were  a  fraud  and  that  defendant's 
signature  thereto  was  obtained  by  fraud. 
Metropolitan  Lead  &  Zinc  Min.  Co.  v.  Web- 
ster, 193  Mo.  351,  92  S.  W.  79.  That  its  exe- 
cution was  obtained  solely  by  the  false  state- 
ment of  a  nonexistent  fact.  Sheldon  Co.  v. 
Harleigh  Cemetery  Ass'n  [N.  J.  Law]  62  A. 
1S9. 

79.  Though  it  may  vary,  change,  or  re- 
form the  written  instrument.  That  tenant 
w^as  induced  to  sign  amendment  to  a  lease 
by  agreement  by  v>^hich  landlord  was  to  put 
in  heat  radiators.  Yinger  v.  Toungman,  30 
Pa.  Super.  Ct.  139. 

80.  Where  a  building  contract  required 
the  contractor  to  furnish  material  evidence 
that  he  verbally  agreed  to  furnish  lumber 
did  not  contradict  the  written  contract. 
Gates  V.  O'Gara  [Ala.]  39  So.  729.  Where 
written  contract  employing  plaintiff  as  real 
estate  broker  contained  no  statement  as  to 
whether  its  terms  w^ere  intended  to  apply  to 
past  or  future  services,  and  plaintiff  in  suit 
for  commissions  alleged  that  he  Avas  em- 
ployed before  such  contract  was  entered  into, 
and  under  a  general  denial  defendant  claim- 
ed that  there  was  no  other  contract  than 
the  written  one  and  that  in  performing  serv- 
ices before  that  contract  was  made  plaintiff 
was  a  volunteer,  held  that  plaintiff  could 
prove  by  parol  the  making  of  a  previous  ver- 
bal contract,  and  the  rendition  of  services 
thereunder  resulting  in  a  sale  after  the 
making  of  the  written  one.  Levin  v.  New 
Britain  Knitting  Co.  [Conn.]  61  A.  1073.  In 
order  to  prove  oral  agreements  collateral  to 
a  written  one,  the  writing  must  not  appear 
to  be  a  complete  contract  in  itself  and  evi- 
dence must  not  contradict  the  v/riting.  Pa- 
rol evidence  held  inadmissible  to  show  agree- 
ment on  part  of  a  landlord  to  furnish  the 
house,  mow  the  lawn,  etc.,  when  lease  was 
complete.  Leeming  v.  Duryea,  97  N.  Y.  S. 
355. 

SI.  Holmes  v.  Horn,  120  111.  App.  359. 
Rule  that  true  consideration  for  contract 
may  be  shown  to  be  other  than  that  stated 
therein  does  not  authorize  plaintiff  to  show 
a  different  consideration  than  that  alleged 
in  the  petition,  though  same  consideration  is 
alleged  as  that  recited  in  note.  Ditto  v. 
Slaughter  [Ky.]  92  S.  W.  2.  May  show  that 
written  contract  is  based  on  consideration, 
though  none  is  recited  therein.     Delta  Coun- 


ty  V.    Blackburn    [Tex.    Civ.    App.]    90    S.    W. 

83.  To  show  that  notes  sued  on  were  giv- 
en for  certain  inve.stment  bonds,  which, 
while  nominally  bonds,  were  actually  the 
undertaking  of  the  plaintiff  and  had  no 
value  apart  from  plaintiff's  ability  to  per- 
form its  contract,  and  that  plaintiff  could  not 
perform  by  reason  of  its  insolvency  and  be- 
cause the  contract  was  impossible  of  per- 
formance within  the  time  specified  or  within 
1  reasonable  time.  German-American  Secur- 
ity Co.'s  Assignee  v.  McCulloch  [Kv.]  89  S. 
W.   5. 

S3.  Facts  held  to  sustain  a  finding  that 
the  parties  did  not  intend  to  merge  an  oral 
agreement  for  the  sale  of  realty  and  per- 
sonalty in  a  subsequent  written  one  for  the 
sale  of  the  realty  only,  and  parol  evidence 
was  admissible  to  show  a  sale  of  the  per- 
sonalty. Brosty  v.  Thompson  [Conn.]  64  A.  1. 
Whether  the  parties  intended  to  merge  their 
entire  oral  agreement  in  a  written  one  was 
for  the  court  .to  determine  from  the  con- 
duct of  the  parties  and  the  circumstances. 
Id.  Parol  evidence  rule  does  not  apply  where 
the  verbal  contract  was  entire  and  only  a 
part  of  it  was  reduced  to  writing.  Letter 
written  after  making  oral  contract  for  print- 
ing and  binding  books  held  merely  a  memo- 
randum of  the  contract,  and  not  to  prevent 
the  admission  of  oral  evidence  to  show  that 
plaintiff  contracted  to  insure  the  property, 
though  it  contained  a  statement  that,  while 
plaintiff  carried  a  blanket  policy,  it  would 
advise  defendant  to  carry  insurance.  Avil 
Printing  Co.  v.  Kaiser  Pub.  Co.  [Mo.  App.] 
S9  S.  W.  900.  AYhere  persons  permit  a  part 
of  an  entire  verbal  contract  to  rest  in  pa- 
rol, reducing  the  residue  to  writing,  the 
part  not  so  reduced  may  be  established  ali- 
unde the  writing.  Permissible  to  show  that 
part  of  consideration  named  in  deed  of  tim- 
ber land  was  paid  for  logging  timber.  Muel- 
ler v.  Cook,  126  Wis.  504,  105  N.  W.  1054. 
If  the  written  contract  does  not  purport  to 
disclose  a  complete  contract,  or  if  in  read- 
ing it  in  the  light  of  the  situation  of  the 
parties  and  the  facts  and  circumstances  it 
appears  not  to  contain  all  the  stipulations 
of  the  parties  on  the  subject,  parol  evi- 
dence is  admissible  to  show  what  the  rest  of 
the  agreement  was.  Clark  v.  Emery,  58  W. 
Va.    637,   52    S.   E.   770. 

84.  Where  the  written  contract  is  incom- 
plete, oral  testimony  is  competent  to  prove 
terms  not  mentioned  and  consistent  with 
those  which  were  mentioned.  Where  letters 
in  regard  to  sale  of  machines  do  not  pur- 
port to  be  a  complete  expression  of  terms  of 
contract,  but  contain  no  specifications  in  re- 
gard to  kind  of  machines  and  are  indefinite 
as  to  price.  Goodwin  Mfg.  Co.  v.  Arthur 
Fritsch  Foundry  &  Machine  Co.  [Mo.  App.] 
89  S.  W.  911.  Where  a  written  contract  for 
the  sale  of  lots  and  the  erection  of  build- 
ings   thereon    is    silent    as    to    the    price    and 
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ambiguous  and  nncortain  provdsions/^  to  show  the  relation  of  the  langnage  to  the 
subject-matter^  or  to  identify  any  person  or  thing  mentioned/^  and,  if  the  contract 
is  ambiguous,  to  show  the  situation  of  the  parties  when  the  contract  was  made  and 
all  the  surrounding  circumstances  for  the  purpose  of  arriving  at  the  intention.**^ 
Where  one  does  not  sign  a  contract  but  can  only  be  bound  by  reason  of  his  acceptance 
thereof,  he  may  show  the  circumstances  attending  such  acceptance.^'' 

'  Failure  of  proof. — In  an  action  on  several  contracts  it  is  error  to  dismiss  the 
oomplaint  for  want  of  proof  if  plaintiff  makes  a  prima  facie  case  as  to  any  of  them.^** 
(§  9)  F.  Procedure  at  trial;  verdict  and  judgment.  Questions  of  law  and 
ffict.^'' — The  construction  of  a  written  contract  is  generally  a  question  of  law  for 
the  court,"^  but  where  the  meaning  can  be  understood  only  from  extrinsic  facts, 
it  is  a  question  of  fact  for  the  jury,'''  unless  there  is  no  conflict  in  the  evidence.''* 


the  character  of  the  buHdings  to  be  erected, 
deeds  of  trust,  checks,  plans,  and  parol  evi- 
dence is  admissible  to  establish  those  facts. 
Lar.dvoig-t  v.  Paul,  27  App.  D.  C.  423.  Parol 
evidence  held  admissible  to  show  that  an  in- 
dorsement on  a  proposed  contract  of  sale  of 
land  to  the  effect  that  the  broker  should  be 
paid  upon  "passing  title"  to  the  property, 
made  payment  dependent  upon  a  purchase  by 
the  person  named  as  vendee  in  the  propos- 
ed contract.  Hancox  v.  Appleton,  96  N.  Y.  S. 
1029.  Oral  agreement  to  ship  goods  in  time 
for  a  vessel,  considered  in  connection  with 
shipping  receipt  not  inconsistent  therewith. 
Frev  V.  New  York,  etc..  R.  Co.,  100  N.  Y.  S.  225. 
Parol  evidence  admissible  to  show  terms  of 
a  contract  of  sale  where  a  letter  referred 
mainly  to  the  price  only.  Rheinstrom  v.  Elk 
Brewing    Co..    28    Pa.   Super.    Ct.    519. 

55.  Written  part  of  contract  partly  writ- 
ten and  partly  oral  cannot  be  contradicted. 
Clark  V.   Emery.   58  W.  Va.   637,   52  S.   E.   770. 

56.  Where  pending  negotiations  for  the 
purchase  of  scrap  iron,  plaintiff,  by  appoint- 
ment, visited  defendant's  place  and  found  out 
what  was  for  sile,  and  thereafter  made  a 
written  bid  f  H  the  old  material  "which 
you  have  for  sale"  in  the  building,  parol 
evidence  was  admissible  to  shov/  what  was 
included  in  the  sale.  United  R.  &  Electric 
Co.  v.  H.  Wehr  &  Co.  [Md.]  63  A.  475.  Where 
plaintiff  contended  that  a  sale  to  him  of 
scrap  iron  included  certain  structural  iron 
fn  the  walls  of  a  building,  and  that  the  own- 
er had  agreed  to  tear  down  the  building  at 
his  own  expense,  but  the  written  contrac*^. 
was  silent  on  the  subject,  it  was  error  to 
exclude  the  owner's  oral  testimony  that  he 
had  not  so  agreed,  and  leave  standing  the 
buyer's  oral  testimony  to  the  contrary.  Id 
That  a  letting  was  for  the  season  held  ad- 
missible to  identify  the  time  it  was  intended 
to  cover.  Bufflngton  v.  McNally  fMass.]  78 
N.  E.  309.  Explanation  of  "season"  held  also 
admissible.  Id.  Contract  whereby  plaintiff 
was  employed  to  develop  certain  mining 
property  held  ambiguous  so  that  parol  evi- 
dence was  admissible  to  show  what  claims 
were  meant.  Lindblom  v.  Pallet  [C.  C.  A.] 
145  F.  805.  The  rule  admitting  extrinsic  evi- 
dence to  explain  doubtful  terms  of  a  written 
contract  confines  such  evidence  to  the  clause 
ef  obscure  meaning,  and  never  lets  it  over- 
throw other  terms  which  are  in  themselves 
Blaiu  and  certain.  Lricking  Rolling  Mill  Co. 
V    W.   P.   Snvder  &  Co.    [Ky.]    SO   S.   W.   249. 

8T.  To  explain  the  words  "Terms:  Dryer, 
■  et   6»   days,"   in   a   written   contract   for    the 


sale  of  a  laundry  dryer.  Hagen  Co.  v.  Green- 
wood, 27  Pa.  Super.  Ct.  239.  To  apply  words 
of  general  description  to  the  subject-matter 
of  a  written  contract  by  evidence  of  the  situ 
ation  and  circumstances  of  the  parties.  Pa- 
rol evidence  and  prior  correspondence  held 
admissible  to  show  that  the  words  "the  lots" 
referred  to  property  mentioned  in  previous 
letters.  Warner  v.  Marshall  [Ind.]  75  N.  E. 
582. 

88.  See,  also.  §  4  A.  ante.  Brockmeyer  v. 
Sanitary  Dist.,  118  111.  App.  49;  Security 
Trust  Co.  V.  Joesting  [Minn.]  104  N.  W.  830. 
To  show  meaning  of  word  "improvements" 
used  in  a  deed.  Jacobs  v.  Parodi  [Fla.]  39 
So.  833.  Evidence  that  plaintiffs  failure  to 
furnish  water  for  defendant's  rice  fields  was 
due  to  the  failure  of  defendant's  landlord 
to  keep  in  repair  a  lateral  which  it  was  un- 
derstood was  to  be  used,  did  not  vary  the  writ- 
ten contract.  Gravity  Canal  Co.  v.  Sisk  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  984,  95  S.  W.  724. 
Parol  evidence  of  previous  transactions  held 
admissible  t  explain  the  nature  of  an  order 
for  goods  not  a  definite  contract  of  sale  i^id 
purporting  to  be  a  part  of  a  continuous 
transaction.     Weir  v.  Long  [Ala.]    39  So.  974. 

SO.  Evidence  of  what  toll  collector  told 
traveler  on  his  acceptance  of  receipt,  reciting 
that  money  would  be  returned  if  judgment 
ousting  corporation  of  its  franchise  was  af- 
firmed. Van  Duyn  v.  Detroit  &  S.  Plank 
Read  Co.  [Mich.]  12  Det.  Leg.  N.  522,  104  N. 
W.    612. 

90.  Prima  facie  case  as  to  work  done 
at  defendant's  office,  though  failure  of  proof 
as  to  most  of  services  alleged.  Worm  v. 
McKinley  Realty  &  Const.  Co.,  97  N.  Y.  S. 
.574. 

01.  See  5  C.  L.  748.  See,  also.  Questions 
of  Law  and  Fact,  6  C.  L.  1177. 

93.  Thomas  v.  Johnson  [Ark.]  95  S.  W. 
468;  McDonough  v.  Williams  [Ark.]  92  S.  W. 
783;  Rheam  v.  Martin.  26  App.  D.  C.  181. 
When  unambiguous.  Storm  v.  Montgomery 
[Ark.]  95  S.  W.  149.  When  the  meaning  is 
to  be  ascertained  from  the  document  itself. 
Lovin  V.  New  Britain  Knitting  Co.  [Conn.]  61 
A.  1073.  Where  terms  are  explicit  and  mean- 
ing of  parties  unmistakable.  R.  T.  Wilson  & 
Co.  V.  Levi  Cotton  Mills,  140  N.  C.  52,  53  S. 
E.  250. 

9.1.  Levin  v.  New  Britain  Knitting  Co. 
[Conn.]  61  A.  1073;  Weir  v.  Long  [Ala.]  39 
So.  974.  Where  a  writing  depended  upon 
whether  there  had  been  a  prior  agreement  of 
sale,    in    regard    to    which    the    eviderkce    was 
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So  too,  where  its  terms  are  definitely  known,  the  interpretation  of  on  oral  contract 
is  for  the  court,»=  but  on  conflicting  evidence,  it  is  for  the  jury  to  determine  both 
ihe  existence  of  the  agreement'"^  and  what  its  terms  really  were."^ 

^Vhether  there  was  any  consideration  for  the  contract,"^  whether  pa}-ment  was 
accepted  in  full  or  on  account,"^  whether  there  was  a  demand  for  performance,^ 
whether  performance  was  prevented  by  one  of  the  excepted  causes,^  v/hether  the  con- 
tract has  been  performed,-^  whether  the  contract  was  rescinded,*  or  modified,^  wheth- 
er there  should  be  an  allowance  for  deficiencies  in  performance,^  and  the  amount 
thereof,^  and  what  is  a  reasonable  time  for  performance/  are  questions  for  the  jury 
where  the  evidence  is  conflicting. 


conflicting-,  it  was  not  error  to  submit  the 
question  of  sale  to  the  jury.  Johnson  v. 
Smothers  [Arlt.]  96  S.  W.  3S6.  Where  pa- 
rol evidence  was  admissible  to  explain  a 
"written  contract,  it  was  for  the  court,  sit- 
ting- as  a  jury,  to  determine  whether  all  its 
terms  were  contained  in  certain  letters,  and 
not  to  so  determine  as  a  matter  of  law. 
United  R.  &  Electric  Co.  v.  H.  Wehr  &  Co. 
[Md.]    63   A.    475. 

94.  Meaning  of  quoted  -words  in  contract 
for  sale  of  steel  bars  providing  for  cash 
payments  on  receipt  of  invoice  "same  as 
last,"  held  for  court.  Licking  Rolling  Mill 
Co.  V.  AV.  P.  Snyder  &  Co.   [Ky.]   89  S.  AV.  249. 

95.  Douglass  v.  Paine  [Mich.]  12  Det.  Leg. 
N.    527.    104    N.   W.    781. 

96.  "Whether  oral  contract  had  been  prov- 
en was  for  the  jury.  Richards  v.  Richman 
[Del.]  64  A.  238.  Whether  oral  contract  was 
made  between  the  parties  as  alleged  before 
the  written  evidence  of  it  was  drawn  up. 
Rankin  v.  Mitchem  fN.  C.l  53  S.  E.  854.  In- 
struction leaving  to  jury  question  of  exist- 
ence of  contract  for  installation  of  heating 
plant,  held  proper.  Swing  v.  Walker,  27  Pa. 
Super.  Ct.  366.  Instruction  held  not  objec- 
tionable as  assuming  the  making  of  an  alleg- 
ed oral  contract  to  develop  mining  claims. 
Lindblom   v.   Pallet   [C.  C.  A.]    145   F.   805. 

97.  Belknap  v.  Belknap  [S.  D.]  107  N.  W. 
692.  Instruction  assuming  that  all  the  cost 
of  preparing  scrap  iron  for  delivery  -was  to 
be  paid  by  plaintiff,  the  buyer,  held  prop- 
erly refused  where  there  was  oral  conflict- 
ing evidence  on  the  subject.  United  R.  & 
Electric  Co.  v.  H.  TS'^ehr  &  Co.  [Md.]  63  A. 
475.  Where  defendant  did  not  admit  that 
an  oral  contract  was  as  claimed  by  plaintiff, 
the  case  was  properly  submitted  to  the  jury. 
Phenix  Nerve  Beverage  Co.  v.  Dennis  & 
Lovejoy  Wharf  &  Warehouse  Co.,  189  Mass. 
82,  75  N.  E.  258.  Where  contract  to  cut, 
haul,  and  deliver  logs  provided  that  scale 
•was  to  be  made  at  time  logs  were  loaded  on 
cars,  and  such  contract  was  modified  by  a 
provision     for     delivery     on     skidways,     and 


there  was  a  conflict  as  to  whether  or  not 
it  -was  agreed  at  the  time  of  the  modifica- 
tion that  the  scaling  should  be  conclusive  or 
not,  held  it  was  for  the  jury  to  determine  j 
what  was  the  actual  agreement.  Nelson  v. 
Mashek  Lumber  Co..  95  Minn.  217,  103  N.  W. 
1027.  Question  whether  promise  that  pasture 
should  not  be  overstocked  was  part  of  an 
oral  contract  of  pasturage.  J.  B.  Wallis  & 
Co.  V.  Wallace  [Tex.  Civ.  App.]  92  S.  W.  43. 
98.  For  promise  to  pay  debt  of  third  per- 
son, for  which  defendant  gave  chattel  mort- 


gage as  additional  security.  Bluff  Springs 
Mercantile  Co.  v.  White  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  905,  90  S.  W.  710. 

09.  Snyder  v.  Patton  &  Gibson  Co.  [Mich.] 
12  Det.  Leg.  N.  1041,  106  N.  W.  1106. 

1.  Contract  to  ship  coal  as  ordered. 
Sm.okeless  Fuel  Co.  v.  W.  E.  Seaton  &  Sons 
[Va.]   52  S.  E.  829. 

2.  Whether  defendant  was  prevented  from 
performing  contract  for  delivery  of  coal  by 
.strike.  Smokeless  Fuel  Co.  v.  W.  E.  Seaton 
&  Sons  [Va.]   52  S.  E.  829. 

3.  Where  a  bank  claimed  not  to  have  re- 
ceived a  bond  which  a  seller  had  agreed  to 
file  as  security  for  the  performance  of  its 
contract  with  the  buyer,  and  the  evidence  of- 
fered by  the  seller  tended  to  show  that 
it   had  mailed    the   bond,   question   whether  it 

I  md  been  received  by  the  bank.  Equitable 
I  Mfg  Co.  v  Howard  [Ala.]  41  So.  628.  In  an 
action  on  a  bond  to  maintain  and  support 
plaintiff,  question  whether  plaintiff  was  suffi- 
ciently cared  for.  Crosby  v.  AYaters,  28  Pa. 
Super.  Ct.  559.  Whether  defendants  had  sold 
certain  pianos  through  information  given  by 
plaintiff  or  without  her  intervention.  Jacobs 
V.  Heppe,  29  Pa.  Super.  Ct.  406.  Where  in 
replevin  for  goods  bailed  to  defendant  there 
was  evidence  which  would  have  warranted  a 
finding  tliat  defendant  had  not  paid  the  rent- 
al in  accordance  with  the  terms  of  a  modified 
agreement  to  which  she  testified,  an  instruc- 
tion withdrawing  this  question  frorf  the  jury 
was  erroneous.  Whitehill  v.  Schwartz,  27  Pa. 
Super.  Ct.  526.  Defendant  in  an  action  for 
vt-ork  done  contended  that  plaintiff  was 
notified  to  quit  work  but  chose  to  continue, 
that  he  employed  an  incompetent  assistant, 
and  also  that  there  had  been  a  settlement, 
all  of  which  was  denied.  Held  the  case  was 
for  the  jury.  Pagan  v.  Fort  Pitt  Gas  Co.,  27 
Pa.  Super.  Ct.  75. 

4.  Conditional  sale.  Wellden  v.  Witt 
[Ala.]  40  So.  126.  Whether  a  redelivery  ".f 
property  exchanged  by  defendant  with  plain- 
tiff was  absolute  so  as  to  operate  as  a  lerral 
rescission.  Dougherty  v.  Neville.  108  App. 
Div.  89,  95  N.  Y.  S.  806 

.'>.  Tennis  Bros.  Co.  v.  Wetzel  &  T.  R.  Co., 
140  P.   193. 

6.  In  action  on  an  account  for  labor, 
■whether  defendant  was  entitled  to  an  allow- 
ance because  of  plaintiff's  failure  to  prop- 
erly finish  the  -work.  Snyder  v.  Patton  <fe 
Gibson  Co.  [Mich.]  12  Det.  Leg.  N.  10  il,  lOG 
N.  W.  1106. 

7.  Whether  defendant  was  entitled  to  the 
sum   claimed   by   reason   of  plaintiff's   failure 
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Whether  written  negotiations  constitute  an  offer  and  an  unqualified  acceptance,^ 
what  constitutes  a  contract,"  or  a  material  part  of  it/^  and  what  will  amount  to  an 
abandonment,  are  questions  of  law.^^  So  is  the  question  of  what  is  a  reasonable 
time  where  the  facts  are  undisputed.^' 

Instructions^^  should  not  be  inconsistent,^^  and  should  not  submit  questions  of 
law^^  or  issues  not  raised  by  the  evidence.^^ 

Verdi-ct.^^ — Where  there  is  no  evidence  from  which  the  jury  can  determine 
the  amount  for  which  they  should  find,  a  verdict  for  any  amount  is  unauthorized.^® 

GoNTEACTS  OF  Affeeightment;  Contbacts  of  Hike,  see  latest  topical  index. 

CONTRIBUTION. 


§  1.     General  Principles   (S44). 
§   3.     The  Right  and   Defenses  as   Between 
Joint  Tort  Feasors  and   Persons   in   Particu- 


lar Relations  (S45). 

§  3.     ProceeiUngs   to  Enforce    (845). 


§  1.  General  'principles. '^^ — Contribution  is  an  equitable  remedy^^  to  which 
the  statutory  provisions  are  merely  supplementary,  unless  a  clear  intention  to  super- 
sede the  former  is  manifested.^^  Payment^'  under  compulsion^*  is  essential  to  re- 
covery, but  it  need  not  be  under  coercion^^  and  may  take  the  form  of  a  purchase.^' 


to  complete  a  building^  according'  to  "Specifica- 
tions.    Barbae  v.   Findlay    [111.]   77   N.   E.   590. 
S.     Clark  v.  Wilson  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  770,  91  S.  V7.  627. 

9.  Ennis  Brown  Co.  v.  Hurst  [Cal.  App.]  82 
P.  1056. 

10.  Error  to  submit  it  to  the  jury.  Turn- 
er V.  Owen,  122  111.  App.  501. 

31.     Elliott  V.  Howison  [Ala.]  40  So.  1018. 

12.  'May  v.  Getty.  140  N.  C.  310,  53  S.  E.  75. 

13.  For  performance.  Electric  Fireproof- 
Ing  Co.  V.  Smith,  99  N.  T.  S.  37.  What  is  a 
reasonable  time  within  which  to  rescind. 
Moneyweight  Scale  Co.  v.  Woodward,  29  Pa. 
Super.  Ct.  142. 

14.  See,  also,  Instructions,  6  C.  Li.  43. 

15.  Instructions  held  inconsistent,  one 
treating  the  rescission  as  having  been  ef- 
fected by  express  agreement,  and  the  other 
by  implication  resulting  from  the  making  of 
a  new  contract.  Neis  v.  Whitaker  [Or.]  84 
P.  699. 

16.  Where  plaintiff  had  failed  to  file  a 
bond  required  by  its  contract  with  defend- 
ant within  a.  reasonable  time,  an  instruction 
that  if  tlie  bond  was  filed  ■\vitliin  such  time 
as  to^ afford  defendant  all  the  protection  he 
was  entitled  to  under  the  contract,  plaintiff 
should  recover,  was  properly  refused  as  sub- 
mitting a  question  of  law  to  the  jury.  Equi- 
table Mfg.  Co.  v.  Howard  [Ala.]  41  So.  628. 

17.  Where  in  an  action  for  building  ma- 
chines the  evidence  failed  to  show  that  de- 
fendant accepted  and  used  the  machines,  an 
instruction  was  erroneous  which  authorized 
a  verdict  for  the  reasonable  value  of  tlie 
work  if  defendant  accepted  and  used  the  ma- 
chines, though  the  work  was  not  done  ac- 
cording to  contract.  Union  Foundry  &  Mach. 
Co.  V.  Lankford  [Ala.]  39  So.  765.  Where 
contract  to  repair  well  provided  that  if  it 
could  not  be  made  to  do  good  work  within  a 
specified  time  defendant  would  sink  a  new 
one  or  return  the  price  paid  for  the  work, 
and,  in  action  to  recover  such  sum,  there 
was  evidence  to  show  tliat  plaintiff  negli- 
gently deposited  ashes,  etc.,  around  the  well, 


thus  rendering  it  impossible  for  defendant  to 
fix  It,  but  no  evidence  that  defendant  liad  ex- 
clusive control  of  the  w^ell  during  the  period 
covered  by  the  contract,  held  tliat  instruc- 
tion making  plaintiff's  riglit  of  recovery  de- 
pend upon  whether  he  or  defendant  had  con- 
trol of  the  well  was  erroneous.  Pilot  Point 
Waterworks  v.  Fisher  [Tex.  Civ.  App.]  93  S. 
W.  529.  Instruction  authorizing  recovery  on 
quantum  meruit  for  services  lield  erroneous 
where  evidence  showed  only  an  express  con- 
tract. Stanford  v.  Wright  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  741,  92  S.  W.  269. 

IS.  See  5  C.  L.  750.  See  Verdicts  and 
Findings,  6  C.  L.  1814. 

19.  In  suit  by  keeper  of  boarding  house  on 
express  contract  for  board  and  lodging  of 
defendant  and  others,  where  defendant  claims 
that  entertainment  was,  by  express  agree- 
ment, to  be  furnished  free,  verdict  for  plain- 
tiff is  not  authorized  unless  evidence  shov/s 
that  defendant  promised  to  pay  an  agreed 
price,  or  that  entertainment  was  reasonably 
v.'orth  the  amount  found  therefor,  or  that 
such  amount  was  in  accordance  with  tlie 
usual  and  customary  rates  charged  by  plain- 
tiff.    Baldwin  v.  Webb,   121  Ga.  416,   49  S.  E. 

20.  See  5  C.  L.  751. 

21.  22.  Com.3tock  v.  Keating,  115  Mo.  App. 
372,  91  S.  W.  416. 

23.  E.xtingrui.sliinff  a  ioint  ohlisation  hy 
the  execution  of  iaoividua!  note.s  is  such  a 
payment  as  entitles  the  maker  of  the  latter 
to  contribution  from  his  co-obligors,  even 
before  maturity  of  the  notes.  Fitch  v.  Era- 
ser, 109  App.  Div.  440,  96  N.  Y.  S.  85.  De- 
fendant held  a  co-obligor  and  not  a  surety. 
Id. 

Where  one  co-oblisror  sncceeds  in  estate  to 
the  obligation  and  sues  thereon,  it  is  not  re- 
garded as  a  suit  for  contribution  for  the  rea- 
son that  the  succession  to  the  obligation  is 
not  such  a  pajineat  or  transfer  as  would  dis- 
charge it.  Enscoe  v.  Fletcher  [Cal.  App.]  82 
P.  1075.  If  a  payment,  it  was  sucli  in  equity 
only  and  for  plaintiff's  share  only.  Id.  See, 
also.  Payment  and  Tender,  6  C.  L.  987. 
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§  2.  The  right  and  defenses  as  between  joint  tort  feasors  and  persons  in  par- 
licular  relations.-'' — Contribution  will  be  denied  to  one  who  to  make  out  his  case  must 
show  that  he  was  a  wrongdoer  with  defendant/^  but  this  rule  does  not  apply  where 
the  wrongdoer  who  was  compelled  to  respond  for  the  injury  was  not,  as  between  the 
^Frong•doers  themselves,  a  wrongdoer  at  all,  and  recovery  by  the  injured  party  from 
such  a  party  is  not  a  bar  to  an  action  by  the  latter  against  the  otiier  parties  to  the 
wrong. -'^  A  contractor  is,  in-  the  absence  of  personal  participation  in  the  work, 
entitled  to  indemnity  from  p^  subcontractor  for  losses  sustained  by  the  latter's  negli- 
gence.^*'. A  defense  is  bad  which  depends  on  payment  of  damages  for  a  joint  fraud.^^ 
Contribution  lies  between  co-sureties,^-  and  if  the  cause  of  action  matures  after  the 
distribution  of  the  estate  of  a  deceased  co-surety,  it  will  lie  against  his  distributees.^' 
The  owner  of  a  part  of  the  land  subject  to  a  street  assessment  bond  may  pay  the  full 
amount  of  the  bond  and  compel  contribution  from  the  owners  of  the  other  parts.'^* 
An  administrator  who,  in  his  official  capacity,  pays  a  note  on  which  his  decedent 
was  secondarily  liable,  has  a  right  of  action  against  the  maker  for  the  amount  so 
paid,  irrespective  of  whether  the  funds  used  for  that  purpose  were  assets  of  the  es- 
tate or  were  contributed  by  the  heirs.^^  As  between  surviving  partners  and  the 
successor  in  estate  of  a  deceased  partner,  an  accounting  is  not  prerequisite.''^  A 
JudgTQent  in  an  action  against  sureties  discharging  one  and  holding  the  other  liable 
is  not  a  bar  to  a  subsequent  action  between  them  for  contribution." 

§  3.  Proceedings  to  enforce.^^ — The  liability  for  contribution  among  co-sureties 
of  a  note  is  an  implied  one  arising  out  of  a  written  agreemeni,^^  and  hence  in  Wash- 
ington the  six-year  statute  of  limitations  applies  to  such  an  action.'*^  The  total 
amount  claim.ed  and  not  the  amount  due  from  each  defendant  determines  the  juris- 
dictional amount.*^     When  t^'O  jointly  pay  a  debt  owing  by  them  with  another. 


24.  Payment  on  default  of  the  principal 
debtor  is  in  legal  effect  compulsory  without 
waiting  until  creditor  extorts  payment.  Fan- 
ning V.  Murphy.  126  Wis.  53S,  105  N.  W.  1056 

25.  A  co-oblig-or  need  not  wait  until  cred- 
itor extorts  the  money.  Fanning  v.  Murphy, 
126  Wis.,  538,  105  N.  W.  1056. 

26.  A  surety  purchasing  note  and  mort- 
gage on  which  principal  debtor  has  defaulted, 
thereby  extinguishing  his  cosureties'  obliga- 
tion on  the  original  debt.  Fanning  v.  Mur- 
phy, 126  T^'is.  538,  105  N.  W.  1056. 

27.  See  5  C.  L.  751.  Between  debt  paying 
stockholder  and  corporation,  see  Clark  &  M. 
Corp.  §  830.  Contribution  between  cotenants^ 
see  Tiffany  Real  Property,   396. 

28.  Suit  respecting  money  paid  under  Act 
Cong  June  3,  1S7S,  to  compound  the  unlawful 
cutting  of  timber.  Cox  v.  Cameron  Lumber 
Co..  39  vrash.  562.  82  P.  116. 

29.  Plaintiff  in  this  action  having  been 
defendant  in  a  previous  action  by  a  third 
person,  and  mulcted  in  damages  for  injury 
done  by  the  breakage  of  a  part  of  his  mill- 
race  caused  by  this  defendant's  improper  and 
negligent  obstruction  of  the  water  therein. 
Northern  Ohio  R.  Co.  v.  Akron  Cinal  &  Hy- 
draulic Co.,  7  Ohio  C.  C.  (N.  S.)    69. 

30.  Phoenix  Bridere  Co.  v.  Creem,  102  App. 
Div.  354,  92  N.  Y.  S.  855. 

31.  One  in  possession  of  property  for  joint 
account  cannot  defend  an  action  by  the  other 
joint  owner  for  his  share  because  defendant 
has  been  held  answerable  for  their  joint 
fraud  on  the  seller.  Noval  v.  Haug,  48  Misc. 
198,  96  N.  Y.  S.  708. 


32.  Persons  signing  a  note  for  the  pur- 
pose of  giving  additional  security  to  the 
payee  are  liable  to  each  other  for  contribu- 
tion as  cosureties,  and  they  are  not  accom- 
modation indorsers,  the  note  having  been 
executed  prior  to  the  enactment  of  the  Nego- 
tiable Instrument  L.av,^  Caldwell  v.  Hurley, 
41  "Wash.  296,  83  P.  318.  Sureties  having  be- 
come liable  on  a  note  by  protest  and  notice, 
may  pay  the  note  and  recover  contribution 
from  a  co-surety  not  joining  in  the  payment. 
Adams  v.  De  Frehn.  27  Pa.  Super.  Ct.  184. 
Whether  plaintiff  paid  note  was  a  qiiestion 
for  the  jury  under  the  evidence.  Id.  Any 
surety  may  at  all  times  after  the  maturity  of 
an  indebtedness  pay  off  the  same  and  en- 
force his  right  of  contribution  from  co-sure- 
ties. Fanning  v.  Murphy,  126  Wis.  538,  105 
N.  ^V.  1056. 

33.  Comstock  V.  Keating,  115  Mo.  App.  372, 
91  S.  W.  416. 

34.  With  perhaps  a  Hen  in  equity  on  the 
other  land  as  security.  Eliis  v.  Witmer 
[Cal.]   S3  P.  800. 

35.  Harris  v.  Harris,  116  111.  App.  537. 

36.  In  the  settlement  of  obligations,  a 
note  was  given  and  signed  by  the  defendant 
as  co-obligor,  he  being  the  residuary  legatee 
of  a  deceased  member  of  the  firm.  Fitch  v. 
Fraser,  109  App.  Div.  440,  96  N.  Y.  S.  85. 

37.  Action  on  a  notary's  bond,  co-sureties 
not  being  adversaries  and  proof  as  to  one 
failing.  Comstock  v.  Keating,  115  Mo.  App. 
-372,  91  S.  W.  416. 

38.  See  5  C.  L,.   752. 

30,  40.  Caldwell  v.  Hurley,  41  Wash.  296, 
83  P.  313. 
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tliose  Avho  have  paid  may  maintain  a  joint  action  against  their  cosurety  to  enforce 
contribution,*-  and  similarly,  all  of  the  plaintiff's  co-obligors  may  be  made  parties 
defendant."'^  A  general  statement  of  a  cause  of  action  for  money  paid  out  and  ex- 
pended may  be  amended  by  alleging  facts  showing  it  arose  out  of  a  right  to  contri- 
bution.** Proof  that  plaintiff  purchased  notes  overdue  from  holder  at  their  face 
value  and  part  of  interest  is  not  a  fatal  variance  from  an  allegation  that  plaintiff 
paid  certain  notes  where  judgment  is  for  only  one-half  the  amount  paid.*^  The 
burden  is  upon  plaintiff'  to  show  payment  of  the  jomt  obligation  for  which  contribu- 
tiDU  is  sought.**' 

Contributory  Negltgenck.  see  latest  topical  index. 

CONVERSION  AS  TORT. 


§   1.     What    Constitutes    (846). 

S   3.      I^ioyeviy  8iitiject  to  Conversion  (848). 

§   3.      E]Ie;iients    Necessary   to    Maintain    the 

Action     (SIS).     Demand    and    Refusal     (849). 
AVho  May  Maintain  and  Persons  Liable  (850). 
§   4.      Defenses   (831). 


§  5.  Practice  anrt  Procedure  (851).  Par- 
ties (852).  The  Complaint  (852).  The  An- 
swer or  Plea  (852).  Evidence,  Issues,  Proof, 
Variance  (853).  Verdict  and  Judgment  (854). 
Damages    (854). 


§  1.  What  constitutes." — Any  illegal  and  unauthorized  act  of  dominion  over 
property  inconsistent  with  and  detrimental  to  the  property  rights  of  another  con- 
stitutes conversion,**  such  as  a  wrongful  seizure*®  or  detention,^'*  and  excessive^^  or 
unauthorized  sale°-  or  delivery.^^     A  sale  by  a  cotenant  of  the  entire  property  in 


41.  Jarvis  v.  Matson  [Tex.  Civ.  App.]  16 
Tex.  Ct.   Rep.  314,   94  S.  W.  1079. 

42.  Adams  v  DeFrehn,  27  Pa.  Super.  Ct. 
184. 

43.  Jarvis  v.  Matson  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.   314,  94  S.  W.   1079. 

44.  That  pliintiff  and  defendant  indorsed 
notes  under  an  agreement  to  become  jointly 
and  equally  liable.  Pratt  v.  Rhodes  [Conn.] 
61  A.  1009. 

4.5.     Pratt  V.  Rhodes  [Conn.]   61  A.  1009. 

46.  Note.  Adams  v.  DeFrehn,  27  Pa. 
Super.  Ct.  184.  In  an  action  for  contribution 
for  payment  of  a  note  of  a  corporation  signed 
by  plaintiffs  and  defendant  as  cosureties, 
evidence  that  a  few  days  after  protest  of  tlie 
note  the  corporation  executed  a  new  note 
payable  to  plaintiffs,  who  procured  its  dis- 
count by  the  payee  of  the  first  note  and  ■with 
the  proceeds  paid  the  first  note,  it  -was  for 
the  jury  to  determine  wliether  the  protested 
note  had  been  paid  by  tlie  corporation  or  by 
the  plaintiffs,  whether  the  new  note  was 
merely  collateral  or  whether  it  was  payment. 
Id. 

47.  See  5    C.    U    753. 

48.  Ivers  &  P.  Piano  Co.  v.  Allen  [Me.] 
63   A.   735. 

4!).  A  wrongful  seizure  of  goods  by  at- 
tachment. Davidson  v.  Oberthier  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  467,  93  S.  ^V.  478. 
The  seizure  and  sale  of  property  under  an 
attachment  against  one  in  possession  but 
without  title,  defendant's  attachment  debt- 
or being  in  possession  for  purpose  of  sell- 
ing goods  and  entitled  to  share  in  net  prof- 
Its.  National  Cotton  Oil  Co.  v.  Ray 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  799, 
91  S.  W.  322.  The  seizure  by  a  stranger, 
without  right,  of  goods  in  the  possession  of 
the  owner  creates  a  good  cause  of  action 
in    favor    of   owner   and    in    favor   of    his    as- 


signee. Peru  Plow  &  Implement  Co.  v. 
Marker  [C.  C.  A.]  144  F.  673.  Taking  prop- 
erty under  bill  of  sale  intended  as  a  mort- 
gage but  void  for  fraud.  Instructions  to 
that  effect  held  correct  and  responsive  to 
pleadings.  Harris  v.  Staples  [Tex.  Civ.  App.] 
13    Tex.    Ct.    Rep.    988,    89    S.    W.    801. 

50.  Unreasonable  relay  by  warehouseman 
in  complying  with  demand  for  the  property 
by  the  owner.  Evidence  that  plaintiff  in- 
formed defendants  that  property  left  with 
them  by  sheriff  belonged  to  him  was  unlaw- 
fully taken  by  sheriff,  and  that  he  wanted 
it  and  that  defendants  promised,  on  his 
leaving  his  name  and  address,  that  they 
M'ould  communicate  with  him  and  that  no 
one  else  should  get  the  goods,  and  that  he 
received  no  communication  from  defendants 
but  found  his  goods  on  an  auctioneer's  stand 
six  weeks  later.  Lissner  v.  Cohen,  97  N.  Y. 
S.  227.  Withholding  propertv  under  an  un- 
lawful claim  for  freight  charges.  Beasley 
V.  Baltimore  &  P.  R.  Co..  27  App.  D.  C.  595. 
Admitting  defendant's  right  to  detain  horse.s 
to  determine  tlie  amount  of  charges,  where 
there  is  a  conflict  in  the  waybill  and  bill  of 
lading,  it  could  detain  them  for  a  reasonable 
time  only,  which,  six  days  cannot,  as  a 
matter  of  law,  be  said  to  be.     Id. 

51.  A  warehouseman,  willfully  selling 
more  of  stored  property,  which  might  be 
sold  separately,  than  is  reasonably  neces- 
sary to  satisfy  his  claim,  converts  all  that 
he  sells.  Selling  separable  property,  sev- 
eral hundred  dollars  in  value,  for  $20  in 
bulk.  Ward  v.  Morr  Transfer  &  Storage 
Co.    [Mo.    App.]    95    S.    W.    964. 

52.  Sale  of  a  customer's  securities,  with- 
out notice,  by  a  broker  in  the  absence  of  a 
waiver  of  notice,  although  the  broker  ad- 
vanced the  whole  purchase  m.oney  instead  of 
merely    the    margin.     Content   v.   Banner    [N. 
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common  goods/*  the  diversion  by  a  bailee  or  agent  to  a  purpose  not  contomplated,^^ 
or  the  misuse  of  it  by  one  who  is  merely  in  possession,^"  or  m'Iio  has  a  quaUlied  own- 
ersliip/"  have  been  held  conversion. 

Where  either  actual  or  constructive  absence  of  dominion,  wrongfulness  thereof, 
or  legal  damage  tlierefrom,  is  absent,  it  is  not  a  conversion.  Thus,  mere  asporta- 
tion without  anything  further,'^  retention  under  agreement,^"  or  for  security,*"*  a 
sale  under  authority,''^  although  on  credit,''^  or  ratification  by  owner,^^  a  liberation 
of  animals  according  to  the  owner's  direction,  though  they  be  lost  in  consequence/* 
unreasonable  delay  by  mortgagee  in  selling  mortgaged  property  after  seizure,*^^  or 
negligence  in  caring  for  same,""  the  refusal  by  a  tenant  in  comuion  of  the  exclusive 


Y.]  76  N.  E.  913.  A  notice  of  sale  not  stat- 
ing- time  or  place  thereof  is  defective.  Id. 
An  order  to  brokers  to  sell  within  a  cer*- 
tain  time,  which  they  disregard,  is  not  a 
wa.iver  of  notice  by  a  customer  on  subse- 
quent sale  by  broker.  Id.  Evidence  held 
to  show  rightful  sale  under  mortg^ag-e  and 
not  under  execution  at  or  about  the  same 
time.  Lester  v.  Addison,  139  Mich.  232,  102 
N.  W.   643. 

53.  To  wrong  person  by  carrier.  South- 
ern R.  Co.  V.  Webb,  143  Ala.  304,  39  So.  262. 
To  an  unlawful  claimant,  by  a  stockholder. 
An  oil  company  delivering  oil  stored  in 
tanks.  Trammell  &  Lane  v.  Guffey  Petro- 
leum Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
492,    94    S.    W.    104. 

54.  Sale  of  hops  by  a  part  owner.  Ben- 
jamin Schwartz  &  Sons  v.  Kennedy,  142  P. 
1027. 

55.  Obtaining  inoney  under  a  promise  to 
invest  It  but  instead  appropriating  it  to 
one's  own  iise.  Sinclair  v.  Higgins,  97  N.  Y. 
S.  415.  Question  whether  transaction  was 
or  w^as  not  a  loan  did  not  depend  on  form 
of  the  papers  only,  and  was  a  question  for 
the  jury,  on  conflicting  claims  and  evidence. 
Id. 

56.  Exercising  dominion  over  a  tenant's 
personal  property  on  premises  seized  by  a 
iandlord  vmder  a  writ  of  disnossession. 
Doctrine  of  abandonment  applies  only  to 
fixtures.  As  to  ordinary  cliattels,  it  is  the 
duty  of  the  landlord  to  notify  tenant  to  re- 
move them  or  remove  them  himself.  Reich 
V.  Cochran,  99  N.  Y.  S.  755.  Evidence  that 
deceased  landlord  after  evicting  tenant  used 
supplies  of  tenant  left  on, premises  for  hotel 
purposes,  against  wislies  of  tenant,  held  suf- 
ficient for  reinstatement  of  vacated  verdict. 
Id.  Under  allegations  that  defendant  con- 
verted goods  on  the  17th  of  March,  and  on 
that  day  instructed  tlie  steward  of  a  hotel 
from  which  the  tenant  had  been  evicted 
that  such  tenant  was  not  to  be  permitted  to 
remove  any  of  his  goods,  wines,  supplies, 
and  so  forth,  evidence  of  a  conversation 
between  defendant,  landlord,  and  the  steward 
on  the  following  day,  instructing  the  latter 
in  the  use  of  these  supplies,  etc.,  was  ad- 
missible. Id.  Held  a  proper  case  for  jury 
v/as   made   by    plaintiff.     Id. 

57.  Mortgaging  the  entire  property  in  a 
chattel  bought  on  a  conditional  sale,  al- 
though without  manual  transfer  or  removal 
of  it.  Piano.  Conditional  sale  not  record- 
ed, subsequent  mortgage  recorded  (Ivers  & 
P.  Piano  Co.  v.  Allen  [Me.]  63  A.  735),  or 
the  continued  us«  of  property  as  his  own  by 
a  mortgagee  in  possession  after  default. 
Evidence     that     a     mortgagee     after    default 


continued  using  horses  as  his  own,  refusing 
to  return  them  and  not  selling  them  under 
the  mortgage,  held  to  sustain  verdict.  Han- 
son V.  Skogman  [N.  D.]   105  N.  W.  90. 

5S.  Defendants  under  a  claim  of  permis- 
sion from  owner  of  premises  moved  a  re- 
freshment stand  and  supplies  off  such  prem.i- 
ses  and  left  them  in  the  highway,  not  de- 
stroying them  or  otherwise  interfering  with 
plaintiff's  use  or  title  tojthem,  amounting  on- 
ly to  a  trespass.  Hammond  v.  Sullivan,  99 
N.    Y.    S.    472. 

59.  A  refusal  to  deliver  before  being  paid 
by  one  in  possession  of  property,  under  an 
agreement  that  he  might  hold  and  use  it 
until  paid  his  claim  against  plaintiff.  Jack- 
son  V.   Fuller,    97   N.  Y.   S.   975. 

CO.  Retaining  as  securitv  property  re- 
deemed from  pledge  at  the  instance  of  the 
authorized  agent  of  the  owner.  The  one  re- 
deeming becoming  subrogated  to  rights  of 
original  pledgee.  Lesser  v.  Steindler,  110 
App.  Div.  262,  97  N.  Y.  S.  255.  Pleading  and 
evidence  held  to  present  question  of  sub- 
rogation to  rights  of  pawnbroker,  though 
not  pleaded  as  a  legal  conclusion  in  answer. 
Id. 

61.  Sale  by  agent.  Woods  Mach.  Co.  v. 
Woodcock  [Wash.]  86  P.  570.  Evidence  held 
sufficient  to  establish  agency  and  authority. 
Id.  The  sale  of  corporate  stock  assigned 
with  a  general  power  of  attorney,  although 
assigned  merely  for  the  purpose  of  hypoth- 
ecation, and  although  defendant  gave  re- 
ceipts for  the  stock  by  which  he  agreed  to 
return  it  on  demand.  Stock  sold  and  pro- 
ceeds lost  in  speculation.  Martin  v.  Megar- 
gee,   212   Pa.   558.   61   A.    1023. 

62.  Selling  chattels,  seized  under  a  mort- 
gage, on  credit,  renders  mortgagee  liable 
for  damages  only.  Croze  v.  St.  Mary's  Canal 
Mineral  Land  Co.  [Mich.]  13  Det.  Leg.  N. 
47,    107    N.    W.    92. 

63.  By  retaining  part  of  proceeds.  Woods 
Mach.  Co.  V.  Woodcock  FWash.l  86  P.  570. 
Evidence  held  sufficient  to  establish  ratifica- 
tion.    Id. 

64.  Evidence  that  defendant  impounded 
plaintiff's  cow  trespassing  on  his  fields,  but 
iiis  damages  having  been  settled,  turned  her 
loose  on  plaintiff's  order.  Stout  v.  Fultz 
[Mo.    App.]     93    S.    W.    919. 

65.  Croze  v.  St.  Mary's  Canal  Min.  ral 
Land  Co.  [Mich.]  13  Det.  Leg.  N.  47,  107  N. 
W.    92. 

66.  Removal  of  logs  at  an  imnroper  lime. 
Leaving  other  logs  an  unreasonnlile  'ength 
of  time  at  place  of  seizure.  Croze  v.  St. 
Mary's  Canal  Mineral  Land  Co.  [Mich.]  13 
Det.  Leg.  N.   47,  107  N.  W.  92. 
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control  of  the  common  property/^  the  harvesting  of  crops  neglected  by  the  cropper, 
by  the  landowner/^  mere  misapplication  of  proceeds  of  a  sale  or  disobedience  of 
instructions  by  an  agent/^  or  a  violation  of  the  terms  of  a  bailment  not  amounting 
to  a  denial  of  the  bailor^s  title  or  evincing  an  intention  of  the  bailee  to  appropriate 
the  property  to  his  OAvn  use/°  have  been  held  not  to  be  conversion.  Eemo-val  of 
mortgaged  chattels  from  place  of  seizure  before  sale  is  not  necessarily  conversion.^^ 
The  lease  of  a  building  subject  to  the  rights  of  existing  tenants,  v/ithout  notice  to  a 
tenant  at  will,  does  not  constitute  conversion  of  his  property  stored  therein.'^^  Im- 
proper foreclosure  of  mortgage  covering  only  property  owned  by  the  mortgagor  is 
not  a  conversion  of  other  property  on  the  premises.^^ 

§  2.  Property  subject  to  conversionj^ — Grass  and  stalks,  though  attached  to 
soil,  may  be  converted.'^^  The  recipient  of  stolen  money  is  liable  therefor  in  con- 
version, although  he  received  it  in  good  faith,'"  and  although  the  identical  money 
converted  cannot  be  traced  into  his  hands.'^^  Personal  property  of  a  tenant  is  not 
abandoned  by  leaving  it  as  in  the  case  of  fixtures.''^ 

§  3.  Elements  necessary  to  maintain  the  action J^  Oiuncrsliip  and  posses- 
sion.^^— Ownership/^  actual  possession,^^  or  the  immediate  right  to  possession,  are 


67.  Parke  v.  Nixon  [Mich.]  12  Det.  Leg.  N. 
413,    104    N.    W.    597. 

6S.  Being  a  cotenant.  Rector  v.  Ander- 
son [Minn.]  104  N.  W.  884.  Evidence  lield 
not  sufficient  to  sustain  conviction  for  con- 
version.    Id. 

eo-.  Cliarg-ing-  for  drayag-e,  freiglit,  in- 
surance, and  commissions,  so  as  to  reduce 
principal's  sliare  very  materially.  Woods 
Mach.    Co.    V.    Woodcock    [Wasli.]    86    P.    570. 

70.  Clianging-  range  of  cattle  contrary  to 
terms  of  contract.  Austin  v.  Van  Loon 
[Colo.]    85   P.    183. 

71.  Removal  of  logs  toward  market,  cir- 
cumstances forbidding  sale  at  place  of  seiz- 
ure. Croze  V.  St.  Mary's  Canal  Mineral  Land 
Co.  [Midi.]  13  Det.  Leg.  N.  47,  107  N.  W. 
92. 

72.  Plaintiff  was  entitled  to  keep  his 
goods  in  a  loft  of  a  certain  building  until 
notice  was  given  to  remove  them.  Without 
any  notice  to  him  defendant  leased  entire 
premises  to  another,  who  put  plaintiff's 
goods  out  on  sidewalk.  No  cause  of  action 
in  conversion.  Huntington  v.  Herrman,  98 
N.   Y.   S.    48. 

73.  Plaintiff  improperly  foreclosed  a  chat- 
tel mortgage  wliich  gave  a  lien  only  to  such 
property  on  certain  premises  as  defendants 
owned,  and  a  sale  pursuant  thereto,  wliere 
defendants  owned  no  property  and  hence 
none  was  sold  under  tlie  unlawful  fore- 
closure. McEchrone  v.  Mar  tine,  97  N.  Y. 
S.    951. 

74.  See    5    C.   L.    754. 

75.  Tenant  sold  to  plaintiff  right  to  graze 
stock  on  grass  and  stalks  on  farm  witli 
proper  precautions  to  prevent  damage  to 
the  freehold  by  the  stock,  and  tlie  landlord 
turned  such  stock  off  the  farm  and  locked  the 
gates.  Leidy  v.  Carson,  115  Mo.  App.  1,  90  S. 
W.    754. 

76.  Received  in  discharge  of  promissory 
notes  witliout  knowledge  that  tlie  money  ■vvas 
converted.  Porter  v.  P^oseman,  165  Ind.  255, 
74  N.  E.  1105. 

77.  Having  been  paid  to  his  agent,  the 
collecting-  bank.  Porter  v.  Roseman,  165  Ind. 
255,    74    N.    E.    1105. 


78.  Reich    v.    Cochran.    99    N     T.    S.    755. 

79,  SO.     See   5  C.   L.   754. 

81.  Martin  v.  Megargee,  212  Pa.  558.  61 
A.  1023.  It  is  not  error  to  nonsuit  plain- 
tiff at  conclusion  of  his  evidence,  which 
shows  that  prior  to  institution  of  the  suit 
he  parted  with  the  title  to  the  property 
involved.  Hall  v.  Simmons  [Ga.]  54  S.  E 
751. 

Evidence  of  OTrnership:  Defendant  claim- 
ing farm  produce  in  possession  of  a  tenant 
under  a  lease  must  prove  his  title.  Wilson 
v.    Griswold     [Conn.]     63     A.     659. 

Helrt  siillii'ient:  Dan  vers  Farmers'  Ele- 
vator Co.  V.  Johnson  [Minn.]  104  N.  W. 
S99.  That  plaintiff's  assignor  bought  cer- 
tain property  on  defendant's  representation 
that  a  "model"  typewriter  was  included, 
which  without  explanation  stood  uncontra- 
dicted by  defendant,  and  that  now  defendant 
refuses  to  deliver  said  "model."  Scharndorf 
V.  Alten,  96  N.  Y.  S.  452.  To  show  that 
plaintiff's  assignor  prior  to  the  assignment 
of  the  claim  in  controversy  had  disposed  of 
a  large  part  of  the  property  to  another. 
Lawrence  v.  Wilson,  107  App.  Div.  365,  95 
N.  Y.  S.  147.  On  Question  of  a  seller's  ac- 
ceptance of  a  buyer's  offer  to  hold  as  con- 
signee after  rescission  of  sale.  Fuller  Bug- 
gy Co.  V.  Waldron,  99  N.  Y.  S.  920.  To 
show  relation  of  principal  and  agent  be- 
tween plaintiff  and  a  third  party  in  pos- 
session so  as  to  give  title  to  plaintiff  of 
property  converted  by  defendants.  Nicholls 
V.  Mapes  [Cal.  App.]  82  P.  265.  Evidence 
for  plaintiff  as  to  identification  marks,  num- 
ber, and  commercial  history  of  converted 
sheep,  being-  direct  and  positive,  and 
for  defendant  uncertain  and  vague. 
Rich  V.  Utah  Commercial  &  Sav.  Bank 
[Utah]  84  P.  1105.  On  proof  that  de- 
fendant's vendor  in  selling  goods  in  con- 
troversy was  guilty  of  larceny,  without  any- 
thing to  show  that  defendant  was  war- 
ranted ia  believing  his  vendor  clothed  with 
authority  to  sell,  it  was  error  to  hold  that 
as  a  matter  of  law  plaintiff  had  not  estab- 
lished his  cause  of  action.  Goodwin  v.  Som- 
mer,  97  N.  Y.  S.  960.  On  a  Question  of 
whether  defendant  had  received  all  the  goods 


7  Cur.  Law. 


COxNTVEESION  AS  TOET  §  3. 


849 


necessary  to  recovery.s^     a  mortgagee's  right  of  recovery  is  measured  by  the  amoimt 
of  his  lien.^^ 

Demand  and  refusaP^  are  necessary  if  defendant  came  into  possession  of  the 
goods  lawfully/®  in  the  absence  of  any  otherwise  tortious  conduct/'^  such  as  an  il- 
legal sale  by  warehouseman,^^  or  a  misdelivery  by  a  carrier/^  and  having  been  shown 
they  establish  a  prima  facie  case.^''     Demand  is  not  required  when  it  would  be  un- 


involved,  credibility  of  witness  was  for  jury. 
Id.  On  an  issue  of  title  where  plaintiff 
claims  througii  tenant,  evidence  that  the 
latter  trafficked  in  the  property  as  his  own 
overcomes  the  mere  fact  that  defendant 
claimed  as  lessor.  Wilson  v.  Griswold 
[Conn.]     63    A.     659. 

Instructinus  on  defendant's  claim  of  title 
should  be  made  applicable  only  to  the  prop- 
erty in  issue.  Instructions  held  bad  because 
susceptible  of  application  to  other  proper- 
ty.    WiLson    V.    Griswold    [Conn.]    63    A.    659. 

82.     Martin    v.    Megargee,    212    Pa.    558,    61 
A.    1023;    Croze    v.    St.   Mary's    Canal   Mineral 
Land   Co.    [Mich.]    13   Det.  Leg.   N.   47,   107   N. 
W.    92.     The    right    of   a    possessor    to    sue    a 
third    person,    wlio    does    not    connect    him- 
self with  legal  title,   for  conversion  of  prop- 
erty is  well  established.     McEchrone  v.  Mar- 
tine,    97   N-.   Y.    S.    951.     The   special  property 
in    logs    seized    under   a   chattel    mortgage    is 
not  destroyed  by  negligence  in  towing  logs, 
by    several    months'    delay    in    selling    them, 
and   delay   in   moving   a  portion   of   them,    so 
as  to  render  mortgagee  liable  in  conversion. 
Croze   V.   St.   Mary's   Canal   Mineral  Land   Co. 
[Mich.]     13    Det.    Leg.    N.    47,    107    N.    W.    92. 
A  person   having  actual   possession   of  chat- 
tels  has   a    sufficient   title   thereto    to    enable 
him    to    maintain    trover    against   a    stranger 
for  their  conversion.     Marcy  v.  Parker   [Vt.] 
62   A.    19.     Evidence   held   to   show   plaintiff's 
possession.     Id.     Undisputed     evidence     that 
plaintiff   took  a   quitclaim   deed   to  a   lumber 
yard,   put   his  men   in   charge  of  it,  and  that 
soon   thereafter   tlie  former   owner  left,    held 
to  warrant  the  instruction  that  plaintiff  was 
in  full  and  actual  possession   of  the  lumber. 
Id.     Evidence    examined    and    held    to    estab- 
lish plaintiff's   claim   as  to  time  and  amount 
of    delivery    of    lumber.     Id.     Evidence    that 
foreman    and   bookkeeper   were   in    plaintiff's 
employ    and    that    former    owner     had    left, 
tended  to  show  plaintiff's  possession  of  con- 
verted lumber.     Id.     A  plan  showing  location 
of    converted    piles    of    lumber    is   not    objec- 
tionable because  it  omits  two  piles  of  lumber 
not    in    controversy.     Id.     Contract    of    pur- 
chase,    two    leases,     and    a,    quitclaim    deed, 
held    material    in    view    of    all    the    circum- 
stances    to     establish     plaintiff's     possession 
and     o-wnership.     Id.     The     grantee     of     the 
mortgage,     in     possession     after    an    invalid 
chattel    mortgage    foreclosure    sale,    may    re- 
cover the  full  value  of  the  property  even  in 
excess    of    his     debt,    in    an    action    against 
a  stranger  who  sliows  no  right  to  the  prop- 
erty.    Jones  V.  Minnesota  &  M.  R.  Co.  [Minn.] 
106   N.   W.   104  8.      Evidence   being  conflicting, 
question    was    properly    left    for    jury    whose 
finding    is    sustained    by    the    evidence.     Id. 
On   an    issue   of   title   in   plaintiff   to   railroad 
ties,    evidence    as   to   relinquisliment   of   con- 
trol   over    tliem    by    vendor,    waiving    of    in- 
spection   by     vendee,    and    compliance     with 
terms  of  contract,  being  conflicting  question 
7    Curr.    Law— 54. 


of  delivery,  was  properly  submitted  to  th« 
jury.  Id.  Evidence  .  sufficient  to  sustain 
finding  of  jury  that  inspection  was  not  waiv- 
ed, that  none  took  place,  and  hence  that 
title     was     in     plaintiff.     Id. 

83.  Martin  v.  Megargee,  212  Pa.  558,  61 
A.  1023.  Plaintiff  must  show  a  right  of 
immediate  actual  possession  in  an  action  for 
conversion  based  on  detinet.  Securities. 
Byrne  v.  Weidenfeld,   99  N.  Y.  S.  412. 

84.  May  sue  one  converting  the  mort- 
gaged property  to  the  extent  of  the  value 
of  the  property  not  exceeding  the  mort- 
gage debt.  American  Nat.  Bank  v.  First 
Nat.  Bank  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
569,    92    S.    W.    439. 

So.     See    5    C.    L.    754. 

86.  Rosenkranz  v.  Jacobowitz,  99  N.  Y.  S. 
469.  If  defendant  came  into  possession  of 
the  property  lawfully,  conversion  upon  a 
theory  of  demand  and  refusal,  as  well  as 
title  and  right  to  possession,  must  appear 
to  make  out  a  case  of  trover.  Bill  for 
goods  with  evidence  of  its  payment  held  to 
show  title  in  plaintiff  and  right  to  immediate 
possession  in  the  absence  of  anything  to  the 
contrary.  Louisville  &  N.  R.  Co.  v.  Britton 
[Ala.]  39  So.  5S5.  Evidence  that  plaintiff 
on  being  notified  to  get  his  cattle  from 
defendant's  paiSture  did  so,  and  on  finding: 
that  14  head  were  missing  notified  defendant, 
v/ho  promised  to  renort  to  him  on  discover- 
ing them,  which  discovery  and  report  was 
never  made,  is  suffi.cient  evidence  to  estab- 
lish demand.  Glassey  v.  Sligo  Furnace  Co- 
[Mo.    App.]    96    S.    W.    310. 

87.  Louisville  &  N.  R.  Co.  v.  Britton 
[Ala.]    39    So.    585. 

88.  Demand  unnecessary,  being  evidential 
merely  and  not  creative.  Ward  v.  Morr 
Transfer  &  Storage  Co.  [Mo.  App.]  95  S.  W. 
964. 

89.  Actual  conversion  being  shown,  de- 
mand is  unnecessary.  Evidence  of  demand 
and  refusal  are  required  only  as  evidence 
of  conversion.  Merchants'  &  Miners'  Transp. 
Co.  V.  Moore  &  Co.,  124  Ga.  482,  52  S.  E. 
802.  Stipulation  in  a  bill  of  lading  that  a 
demand  for  loss  or  damages  must  be  present- 
ed within  a  specified  time  to  hold  carrier 
liable,  inapplicable  to  an  action  for  trover. 
Id. 

SM).  A  demand  by  the  owner  of  horses 
with  .  a  tender  of  the  contract  price  for 
their  carria.ge,  and  a  refusal  to  deliver 
them  except  upon  paj^ment  of  a  sum  in  ex- 
cess thereof,  is  prima  facie  evidence,  of  con- 
version. Beasley  v.  Baltimore  &  P.  R.  Co., 
27  App.  D.  C.  595.  Two  packages  came  in- 
to possession  of  drayman,  who  delivered 
but  one  and  had  a  different  package  in  place 
of  the  other,  and  did  not  account  for  dis- 
appearance of  the  right  package.  Not  nec- 
essary for  plaintiff  to  show  what  became  of 
it.  Suesskind-Schatz  Co.  v.  Loria,  99  N.  Y, 
S.   427      Ro  the   uncontradicted  evidence  of  a 
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availing,^^  or  the  origiual  taking  was  unlawful/^  and  acts  necessary  to  revest  title 
in  plaintiff  are  needless  when  they  would  be  futile.^^  Demand  when  necessary  must 
be  made  within  a  reasonable  time.^*  The  reasonableness  of  a  refusal  to  deliver 
property  on  demand,"^  even  when  so  qualified  as  not  to  raise  a  presumption  of  con- 
version/*' is  for  the  jury.^^ 

Who  may  maintain  and  persons  liahle.^^ — The  presumptive  legal  owner,"'-*  or 
the  holder  of  any  special  property  in  the  goods,  may  sue,^  and  a  lienor's  riglit  is 
not  defeated  by  a  deficient  tender.^  In  Nebraska  a  woman  may  sue  for  the  conver- 
sion of  the  proceeds  realized  from,  the  sale  of  her  real  estate.^  Any  person  partici- 
pating in  the  asportation  or  sale  of  another's  property,*  though  not  present^  or  shar- 
ing the  fruits  of  the  conversion,®  is  answerable.  Hence  an  agent  is  liable  though 
acting  in  good  faith  according  to  the  instructions  of  his  principal.'^     The  owner  of 


refusal  to  return  a  note  delivered  in  the 
course  of  neg-otiations  for  a  contract  of 
insurance,  which  had  not  yet  become  bind- 
ing- on  either  party,  entitles  plaintiff  to  a 
directed  verdict.  Hubbard  v.  State  Life  Ins. 
Co.   [Iowa]    105  N.   W.   332. 

91.  Defendants  claiming  absolute  rig-ht  to 
property,  under  a  chattel  mortgage.  More 
V.  Burger  [N.  D.]  107  N.  W.  200.  Where  de- 
fendant admits  possession  and  justifies  on 
the  ground  of  superior  title  in  his  lessor. 
McSv/egan   v.    Hankinson,    95   N.   Y.    S.   548. 

02.  Stranger  unlawfully  taking  goods 
from  possession  of  owner.  Peru  Plow  & 
Implement  Co.  v.  Harker  [C.  C.  A.]  144  F. 
673. 

aa.  A  pledgee  selling  the  pledge,  although 
a  .tender  of  payment  of  the  debt  secured 
has  not  been  made.  C^onversion  of  pledge  by 
pledgee.  Austin  v.  Vanderbilt  [Or.]  85  P. 
519. 

94.  By  analogs-^  to  statute  of  limitations, 
held  to  be  six  years.  Conversion  of  wheat 
by  warehouseman.  Freeman  v.  Ingerson 
[Mich.]  12  Det.  Leg.  N.  866,  106  N.  W.  278. 
See,  also,  Austin  v.  Van  Loon  [Colo.]  85  P. 
183. 

Note:  'We  think  that  the  rule  supported 
by  the  greater  weight  of  authority  is  that, 
where  a  demand  is  necessary  to  create  a 
cause  of  action,  such  demand  must  be  made 
within  a  reasonable  time,  which,  by  analogy 
to  the  statute  of  limitations,  will  be  deemed 
to  be  [six]  years.  Kimball  v.  Kimball,  16 
Mich.  220;  Palmer  v.  Palmer,  36  Mich.  493, 
24  Am.  *Rep.  605;  Smith  v.  Smith's  Estate, 
91  Mich.  10,  51  N.  W.  694;  Jewell  v.  Jewell's 
Estate,  139  Mich.  578,  102  N.  W.  1059;  In  re 
Estate  of  Emmons  (opinion  filed  Dec.  15. 
1905)  105  N.  AV.  758;  Atchison,  etc.,  R.  Co. 
V.  Burlingame  Tp.,  36  Kan.  628,  14  P.  271, 
59  Am.  Rep.  578:  Codman  v.  Rogers,  10  Pick. 
FMass.]  119;  Pittsburgh,  etc.,  R.  Co.  v.  Byers, 
32  Pa.  22,  72  Am.  Dec.  770;  Ball  v.  Keokuk, 
62  Iowa,  753,  16  N.  W.  592;  9  Am.  &  Eng. 
Enc.  of  Law  [2d  Ed.]  214;  19 '  Am.  &  Eng. 
Enc.  of  Law  r2d  Ed.]  193,  194,  196,  211;  13 
Cyc.  808."— From  Freeman  v.  Ingerson 
[Mich.]    12  Det.   Leg.  N.   866,   106  N.  W.   278. 

95.  Where  bill  of  lading  specified  through 
rate  of  freight  for  two  horses  at  $130.10, 
which  was  also  mentioned  on  waybill  but 
the  latter  further  specified  the  items  on  each 
separate  road  making  a  total  of  $201.60  for 
freight,  it  was  a  question  for  jury  whether 
defendant    railroad    had    a    reasonable    cause 


for  refusal  to  deliver  the  iTorses.  Beasley  v. 
Baltimore  &  P.  R.  Co.,  27  App.  D.  C.  595. 
9G.  Carrier  demanding  bill  of  lading  as 
proof  of  title  before  delivery  to  consignee. 
Louisville  &  N.  R.  Co.  v.  Britton  [Ala.]  39 
So.  585. 

97.  Louisville  &  N.  R.  Co.  v.  Britton  [Ala.] 
39  So.  585.  Possession  by  defendant  at  time 
of  demand  being  material  and  in  dispute 
should  have  been  hypothesized  to  jury  in  the 
iiistnietion  as  to  demand  and  refusal  to  make 
it  unassailable.     Id. 

98.  See    5   C.  L.   755. 

99.  A  corporation's  right  to  sue  as  as- 
signor cannot  be  collaterally  attacked  by  a 
defendant  in  an  action  for  conversion.  De- 
fense not  maintainable  that  corporation 
could  not  accept  assignment.  Peru  Plow  & 
Implement  Co.  v.  Harker  [C.  C.  A.]  144  P. 
673. 

1.  Holder  of  a  bill  of  lading  given  as  a 
security  against  a  carrier  for  misdelivery. 
Tishomingo  Sav.  Inst.  v.  Johnson,  Nesbitt 
&'  Co.  [Ala.]  40  So.  503.  Mere  delivery  of 
bill  for  purposes  of  security  sufficient  with- 
out an   indorsement   over.     Id. 

2.  A  mortgagee's  right  to  recovery  Is 
not  affected  by  an  offer  from  a  third  per- 
son of  payment  of  an  amount  less  than 
due.  Peterman  v.  Henderson  [Ala.]  40  So. 
756. 

3.  On  a  question  of  conversion  of  money 
received  for  sale  of  real  estate,  an  instruc- 
tion that  a  married  woman  has  the  same 
rights  as  a  feme  sole  in  Nebraska  was  cor- 
rect in  view  of  the  evidence.  Fike  v.  Ott 
[Neb.]    107    N.   W.    774. 

4.  Landlord  participating  with  his  tenant 
in  sale  of  a  mortgaged  crop  is  liable  in  con- 
version. Although  landlord  applied  pro- 
ceeds of  sale  to  debt  owed  him  by  tenant. 
Roche  v.  Dale  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    832,    95    S.    W.    1100. 

5.  One  advising,  aiding,  and  encouraging 
tlie  removal  of  mortgaged  property  from  the 
county  in  which'  it  is  mortgaged,  though  he 
was  absent  at  the  exact  time  of  the  re- 
moval. American  Nat.  Bank  v.  First  Nat. 
Bank  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  569, 
92    S.    W.    439. 

6.  Evidence  that  defendant  was  a  member 
of  a  firm  which  bought  and  slaughtered 
converted  cattle,  though  for  the  most  part 
indirect  and  vague,  sufficient  to  support 
conclusion  of  the  jury.  Morris  v.  Third  Nat. 
Bank    [C.    C.    A.]     142    F.    25. 
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converted  property  may  recover  against  both  the  converting  seller  and  his  vendee.' 
A  licensor  is  not  liable  in  conversion  for  mere  failure  to  notify  his  licensee,  convert- 
ing timber  on  adjoining  land,  of  the  boundaries  of  his  timber  land,  when  such 
licensee  had  information  thereof  from  other  sources."  An  administrator  cannot  be 
held  liable  for  conversion  by  his  decedent  where  none  of  the  property  converted  came 
into  his  possession.^" 

§  4.  Defenses. '■^—'Nonexistence  or  nonacquisition  of  the  title  claimed  by  plain- 
tiff/- or  estoppel  against  the  plaintiff's  assertion  of  title,^^  or  a  consent  by  the  ap- 
parent owner  to  the  acts  of  dominion  by  defendant,"  are  good  defenses.  However, 
a  plaintiff  is  not  estopped  from  suing  in  trover  because  in  a  former  action  in  reple^dn 
for  the  same  goods  he  failed  on  accomat  of  owning  an  undivided  interest  only  there- 
in.^''  The  immediate  right  to  possession  in  a  third  person  in  an  action  for  conver- 
sion based  on  detinet  is  a  defense.^^ 

It  is  immaterial  that  defendant  acted  in  good  faith,^^  and  it  is  no  defense  that 
the  title  was  incumbered.^^  Conversion  by  a  bailee  is  not  excused  by  the. bailor's 
breach  of  a  collateral  promise.^'*  A  demand  for  proceeds  of  a  conversion-*^  or  a 
retention,  without  knowledge,  of  part  of  them,"^  does  not  waive  the  tort.  The  stat- 
ute of  limitations  runs  in  favor  of  a  bailee  in  possession  from  the  time  of  lawful  de- 
mand and  refusal.^^  It  runs  in  favor  of  one  converting  the  property  of  a  deceased 
person  from  the  time  of  the  appointment  of  an  administra<:or  of  the  latter's  estate.^* 

§  5.  Practice  and  procedure.^* — Trover  lies  only  to  recover  damages,  not  pos- 
session,-^ and  is  not  designed  to  adjust  equities.^*'     A  principal  may  be  sued  for 


7.  A  transportation  company  delivering 
property  to  another  than  consignee  under 
a  waybill  from  a  previous  connecting  car- 
rier. Merchants'  &  Miners'  Transp  Co.  v. 
Moore  &  Co.,  124  Ga.  482,  52  S.  E.  802. 

8.  Posey    V.    Gamble    [Ala.]    41    So.    416. 

9.  In  an  action  by  adjoining  landowner 
for  conversion  of  timber,  instructions  as- 
suming contrary  held  improper.  Messer  v. 
V^'alton  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
396,    92    S.    W.    1037. 

10.  Proper  remedy  is  allowance  of  de- 
mands against  decedent's  estate  in  probate 
court.  White  v.  Blankenbeckler,  115  Mo. 
App.    722,    92    S.   W.    503. 

11.  See    5    C.    L.    756. 

12.  Action  by  vendee  against  vendor  for 
nondelivery  of  goods  sold.  Flynn  v.  Smith, 
98  N.  Y.  S.  56.  That  in  the  sale  of  a  claim 
for  debt  neither  vendee  nor  vendor  had  in 
mind  stocks  held  as  securities  of  the  exist- 
ence of  which  neither  could  have  known. 
Id. 

13.  A  seller,  making  statements  authoriz- 
ing or  inducing  a  mortgagee  to  make  ad- 
vances on  the  faith  of  a  mortgage  to  a  sup- 
posed vendee,  may  be  estopped  from  recovery 
in  conversion,  though  he  had  no  intention  to 
deceive  and  though  he  actually  owned  the 
property.  Telling  an  inquiring  mortgagee 
that  it  was  all  right.  Slayton  «&  Co.  v.  Hor- 
sey [Tex.  Civ.  App:]  91  S.  W.  799.  Estoppel 
held  to  require  reliance  upon  a  husband'.'? 
ostensible  authority.  Fike  v.  Ott  [Neb.]  107 
N.    W.    774. 

14.  Consent  of  original  mortgagee  to  sale 
without  notice  to  defendant  of  rights  of 
assignee.  Action  against  bank  receiving 
proceeds  of  sale  of  mortgaged  cattle  sold 
under  direction  of  original  mortgagee. 
Farmer    v.    Graettinger     [Iowa]     107    N.    W. 


170.  Notice  that  a  mortgagor,  being  a  cat- 
tle feeder,  is  about  to  ship  "his  cattle,"  is  not 
notice  of  an  intended  sale  by  the  feeder  of 
mortgaged  cattle,  as  implying  knowledge 
and    consent    by    assignee    of    mortgage.     Id. 

15.  Benjamin  Schwarz  &  Sons  v.  Ken- 
nedy,   142   F.    1027. 

10.  Securities.  May  be  shown  by  defend- 
ant. Byrne  v.  Weidenfeldt,  99  N.  T.  S.  412. 
In  an  action  for  the  conversion  of  securities 
based  on  detinet,  it  was  prejudicial  error 
not  to  permit  defendant  to  show  that  .such 
securities  were  in  the  hands  of  pledgees  by 
the  consent  of  and  in  pursuance  to  a  joint 
venture    for    profit    witl;     the    plaintiff.     Id. 

17.  Receiving  proceeds  of  converted  cat- 
tle without  knowledge  of  the  wrongfulness 
of  the  sale.  Farmer  v.  Graettinger  ilov/a] 
107  N.  W.  170. 

18.  That  a  third  party  had  a  right  to 
possession  of  the  property  as  security  for 
a  debt  for  a  small  percentage  of  its  value. 
Owner  having  given  a  bill  of  sale  of  a  $3.0U0 
stock  to  another  to  secure  an  $800  debt 
the  day  before  the  conversion  by  defendant. 
Peru  Plow  &  Implement  Co.  v.  Harker  [C.  C. 
A.]    144    F.    673. 

19.  Shipper  failed  to  accompany  live  stock 
as  he  had  agreed  to  do,  resulting  in  mis- 
delivery by  carrier.  Duty  to  see  that  goods 
were  properly  delivered  not  shifted  from 
carrier  to  shipper  thereby.  Southern  R.  Co. 
V.   Webb,    143   Ala.   S04,   39   So.   262. 

20.  Baker  v.  Hutchinson  [Ala.]  41  So. 
809. 

21%  Action  for  the  remainder  of  proceeds. 
Farmer  v.  Graettinger  [luwa]  107  N.  W. 
170. 

22.  Austin  V.  Van  Loon  [Colo.]  85  P. 
183. 

2.1.  White  V.  Blankenbeckler,  115  Mo.  App. 
722,  92  S.  W.  503. 
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conversion  by  his  agent  where  the  tort  was  committed. ^^  Conversion  of  the  mort- 
gaged property  may  be  set  up  as  a  counterclaim  in  an  action  on  the  "debt  secured.-"* 
In  a  suit  to  quiet  title  by  a  mortgagee,  the  plaintiff  may  be  charged  with  conversion 
of  property  on  the  premises,  not  fixtures,  by  a  cross  biU.^^ 

Parties.^^ 

The  com  plaint. ^^ — The  allegations  need  not  particularize  the  title,^^  possession, 
or  lien^^  on  which  plaintiff  relies,  nor  the  particular  acts  constituting  a  conversion 
averred  as  a  fact,^*  nor  the  precise  day  when  it  was  done,^^  but  merely  averring  a 
refusal  to  deliver  a  certificate  of  stock  on  demand  is  insufficient  to  charge  conver- 
sion of  the  stock.^^  An  averment  that  plaintilf  s  decedent  at  the  time  of  his  death 
was  "seised  and  possessed"  of  certain  property  is  a  sufficient  averment  of  owner- 
ship.^'^ On  the  unlawful  seizure  of  goods  by  an  attaching  creditor,  stoppage  in 
transitu  may  be  shown  by  the  forwarding  agent  suing  for  conversion,  without  averring 
it.^®  A  complaint  for  claim  and  delivery  may  by  amendment  be  changed  into  one 
for  conversion,^''  but  to  declare  both  in  trover  and  in  replevin  is  impro|>er,*''  which 
cannot  be  obviated  by  a  subsequent  abandonment  of  the  count  in  replevin,*^  and  a 
general  demurrer  to  such  a  declaration,  for  misjoinder  of  causes,  is  good.*^ 

The  answer  or  plea.'^^ — An  averment  of  fraud,  pleaded  as  a  defense,  must  state 
the  facts  out  of  which  it  arises,**  and  a  plea  failing  to  show  that  the  mortgage  relied 
on  by  defendant  is  superior  to  the  one  relied  on  by  plaintiff',*^  or  failing  by  proper 
averment  to  connect  goods  in  controversy  with  an  agreement  for  a  release  of  part  of 


24.  Stee   5  C.  L.   756. 

25.  A  special  charge  instructing  jury  to 
find  for  the  property  or  its  market  value 
is  properly  refused.  Harris  v.  Staples  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  988,  89  S.  W. 
801. 

26.  Cannot  set  up  his  equities  to  assets  in 
the  hands  of  an  administrator  in  an  action 
aR-ainst  the  latter  for  conversion  by  his 
decedent.  Action  by  administrator  of  hus- 
band setting  equities  of  husband's  heirs 
against  administrator  of  wife  for  conversion 
by  wife  of  property  left  by  husband  on  his 
death,  under  an  agreement  with  his  heirs 
that  she  should  have  management  of  his 
property  until  her  death,  when  it  was  to 
go  to  his  heirs.  White  v.  Blankenbeckler, 
115  Mo.  App.  722,  92  S.  W.  503. 

27.  Bank  may  be  sued  for  conversion  of 
cattle  by  its  president  in  county  where  con- 
version occurred.  American  Nat.  Bank  v. 
First  Nat.  Bank  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    569,    92    S.   W.    439. 

28.  Under  Rev.  Codes  1899,  §  5274,  subd. 
1.  Hanson  v.  Skogmaji  [N.  D.]  105  N.  W. 
90.  Answer  alleging  note  in  suit  secured 
by  chattel  mortgage  on  horses,  and  con- 
version by  mortgagee  of  horses  to  his  own 
use,  sets  up  a  counterclaim  good  on  de- 
murrer.    Id. 

29.  Action  by  purchaser  at  foreclosure 
sale  of  saw-mill  premises  against  junior 
mortgagee  v.^ho  files  cross  bill  for  conversion. 

,  Humes  v.  Higman  [Ala.]   40  So.  128. 

30.  See  3  C.  L,.  872.  See,  also,  ante,  §  3, 
Who   May  Maintain,    etc. 

31.  See   5   C.  L..   756. 

32.  Need  not  show  the  consideration  pass- 
ing to  a  third  person  who  left  money  with 
the  defendant  for  use  of  plaintiff  and  con- 
verted it  Complaint  not  bad  on  demurrer 
for  failing  to  allege  that  plaintiff  was  owner 
of  land  sold  to  third  person,  who  paid  money 


into    defendant's    hands    to    be    delivered    to 
plaintiff.     Fike  v.   Ott   [Neb.]    107   N.   W.   774. 

33.  A  complaint  need  not  allege  the  par- 
ticulars of  a  lien.  Baker  v.  Hutchinson 
[Ala.]    41    So.    809. 

34.  Not  necessary  to  set  out  contract 
under  which  plaintiff  pledged  diamonds  to 
defendint  and  wherein  it  was  violated.  Aus- 
tin V.  Vanderbilt  [Or.]  85  P.  519. 

3.5.     Reciting    conversion   as    having   taken 

place    "on    the   day    of    March,    1904." 

Peacock  v.  Feaster  [Fla.]  40  So.  74. 

36.  Richardson  v.  Busch  [Mo.]  95  S.  W. 
894. 

37.  Action  for  conversion  brought  by  an 
administrator.  Grant  v.  Hathaway  [Mo. 
App.]   96  S.  W.  417. 

38.  Liquor  in  hands  of  forwarding  ware- 
houseman obtained  by  a  creditor  by  fraudu- 
lent representations  of  an  order  from  the 
consignee  and  sold  under  execution,  and 
warehous,eman  being  compelled  to  reim- 
burse sellers  after  notification  of  stoppage  in 
transitu.  Frame  v.  Oregon  Liquor  Co.  [Or.] 
85  P.  1009.  Defendant  having  wrongfully 
obtained  possession  of  goods,  plaintiff  may 
show  demand  on  himself  by  consignor  as 
tending  to  show  stoppage  of  goods  in  trans- 
itu and  that  plaintiff  had  to  settle  for  the 
goods.  Id.  On  an  issue  of  defendant's 
riglit  to  possession  of  goods,  a  letter  from 
plaintiff  questioning  same  is  admissible  in 
evidence,  being  on  the  footing  of  a  conversa- 
tion between  the  parties.  ■   Id. 

3!>.  Where  under  the  original  complaint 
damages  were  recoverable  in  case  of  ina- 
biHty  to  deliver  the  property,  especially 
when  allowed  nearly  sixty  days  before  trial, 
thus  excluding  all  prejudice  by  surprise. 
More  V.  Burger   [N.  D.]   107  N.  W.   200. 

40,  41,  42.  King  v.  Morris  [N.  J.  Law] 
62    A.    1006. 

43.     See   5  C.  L.   757. 


7  Cur.  Law. 


COXYEESION  AS  TORT 


853 


certain  goods  by  plaintiff  is  bad  on  demurrer.*^  In  a  suit  for  conversion  of  proceeds 
of  goods  by  purchaser,  who  gave  notes  for  the  price  and  agTeed  to  hold  the  proceeds 
of  the  goods  in  trust  for  original  seller,  denial  by  defendant  of  the  trust  agTeement 
does  not  raise  nontender  of  the  notes  by  the  plaintiff.*^ 

Evidence,  issues,  proof,  variance.^^ — Plaintiff  must  show  an  exercise  of  do- 
minion over  property  by  defendant/^  and  when  suing  as  mortgagee,  the  burden  is 
on  liim  to  prove  that  the  converted  goods  were  those  of  the  mortgagor,^"  but,  having 
]nade  a  prima  facie  case,  burden  is  on  defendant  to  justify  his  taking  by  title."  So 
after  plaintiff  has  established  actual  possession  of  the  property  at  the  time  of  con- 
version, the  burden  is .  on  the  defendant  to  show  a  better  title  in  another  and  his 
connection  with  such  other  person,^^  and  title  in  plaintiff  at  a  time  prior  to  conver- 
sion having  been  conceded,  the  defendant  has  the  burden  of  showing  transfer  of 
title  to  himself."^  The  burden  is  upon  a  railroad  corporation  to  show  that  it  is  not 
chargeable  with  the  act  of  contractors  in  taking  ties,  and  that  in  taking  over  a 
completed  road  from  the  contractors  it  had  no  notice  of  the  conversion,  where  from 
the  evidence  a  presumption  of  notice  arises.^*  To  support  an  averment  of  a  lien, 
and  the  amount  due,  a  mortgagee  may  introduce  the  mortgage  and  notes  secured.^^ 
To  show  title,  a  pm'chaser  may  introduce  the  bill  for  goods  received  from  seller, 
though  not  showing  who  made  it  out.^®  To  overcome  the  defense  that  attached 
goods  were  property  of  debtor,  it  is  competent  to  show  that  they  were  still  in  transit 
at  time  defendants  wrongfully  obtained  possession  and  had  been  stopped  by  the  sell- 
ers.^^  Evidence  of  an  immediate  right  to  possession  in  a  third  person  was  ad- 
missible on  behalf  of  defendant  in  an  action  for  conversion  based  on  detinet,  and 
in  any  event  under  a  general  denial.^^  Two  defendants,  each  denying  plaintiff's  title, 
are  each  entitled  to  benefit  of  evidence  introduced  by  other  derogatory  of  plaintiff's 
title,^^  and  if  sued  as  copartners  under  a  plea  of  not  guilty  interposed  by  both,  either 
defendant  may  introduce  any  competent  evidence  at  the  trial  tending  to  show  hit-; 
nonliability,''^  but  on  a  joint  plea  of  not  gTiilty,  a  former  judgment  adjudging  title 


44,  45.  Baker  v.  Hutchinson  [Ala.]  41  So. 
809. 

46.  Plaintiff  having  agreed  to  release  part 
of  crop  of  cotton  to  pay  for  crop  supplies, 
but  plea  failing-  to  aver  that  the  bales  of 
cotton  taken  were  the  cotton  released  by 
said  agreement.  Baker  v.  Hutchinson  [Ala.] 
41    So.    809. 

47.  Corbett  Buggy  Co.  v.  Dukes,  140  N. 
C.    393,    52    S.    B.    fl.'.l. 

45.  See   5   C.  L..   757. 

49.  Huntington  v.  Herrman,  98  N.  T.  S. 
4S. 

50.  Haynes  &  Bro.  v.  Gray  &  Co.  [Ala.] 
41  So.  615.  Defendants,  purchasing  mort- 
gaged cotton  evidenced  by  v/arehonse  re- 
ceipts issued  to  mortgagor  and  v/ith  the 
mortgage  on  file,  v.-ill  be  deemed  to  have  had 
notice  of  mortgagor's  relation  to  the  crop 
and  the  mortgagee's  lien.     Id. 

51.  Plaintiffs  proving  owners,hip  and  non- 
consent  to  defendant's  removal  of  20  cords 
of  wood,  burden  was  on  latter  to  show 
payment  therefor.  Nashville,  etc.,  R.  Co.  v. 
Walley  [Ala.]  41  So.  134.  There  being  evi- 
dence to  support  the  claim  that  wood  taken 
had  been  paid  for.  defendant  was  entitled  to 
an  instruction  that  in  such  a  case  plaintiff 
could  not  recover.     Td. 

52.  Marcy  v.  Parker   [Vt.]    62   A.   19. 

53.  Mossteller  v.  Holborn  fS.  D.]  108  N. 
W.    13.     Evidence    that    plaintiff    was    owner 


of  converted  property  at  a  period  prior  to 
conversion,  and  that  she  never  sold  same, 
held  sufficient  to  sustain  verdict  in  her  favor. 
Id.      . 

54.     In  the  absence  of  such  proof,  instruc- 
tion   that    contractors    were    representatives 
i  of     defendant     vras     without    prejudice     and 
i  justified   an    instruction   that   plaintiffs   were 
!  entitled  to  recover  if  tlie  contractors  had  not 
•  acquired   title.     Jones  v.   Minnesota   &  M.  R. 
i  Co.     [Minn.]     106    N.    W.    1048. 
i      55.     Baker    v.    Hutchinson     [Ala.]     41    So. 
809.     Evidence    that    a    mortgagor    lived    on 
land  in  1903,  sold  him  by  plaintiff  and  raised 
crop    in    controversy    for   which    a   mortgage 
was  executed  in  1902,  suflicientlj'-  shows  that 
mortgagor    ov.'ned    tlie  land    in    the    absence 
of    any    evidence    to    contrary.     Td.     Validity 
of   mortgage    as   security    for    husband's    ob- 
ligation  not   destroyed   because    wife's   name 
does  not   appear  on   notes   as   the   mortgage 
recited.     Id. 

56.  In  an  action  against  a  carrier  for 
conversion  of  the  goods  bought  and  paid 
for.  Louisville  &  N.  R.  Co.  v.  Britton  [Ala.] 
39    So.    585. 

57.  Frame  v.  Oregon  Liquor  Co.  [Or.]  85 
P.    1009. 

5R.     Byrne  v.   Weidenfeld,    99   X.   T.   S.    412. 

.'>!).  Trarnmell  v.  Guffey  Petroleum  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  492.  94  S. 
W'.    104.     Action     for    conversion    of    oil     by 
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to  converted  property  to  be  in  plaintiff  as  against  one  of  the  defendants  did  not 
affect  other  defendant.''^  If  plaintiff's  title  does  not  depend  on  indebtedness  of  a 
third  person  to  it,  evidence  thereof  is  properly  excluded.'^-  Demand,  suificieut  to 
sustain  a  verdict  of  conversion,  may  be  proven  indirectly.*'^  An  issue  as  to  the  ap- 
propriation of  the  property  by  defendants  being  established  by  their  own  evidence,'^' 
or  a, plea  not  substantiated  by  the  evidence,  need  not  be  submitted  to  the  jury."^ 

Plaintiff  suing  in  conversion  cannot  recover  by  proof  of  a  cause  ex  contractu,*"' 
but  on  establishing  by  his  proof  another  and  different  cause  of  action,  should  be 
non.suited  for  failure  of  proof.*^^  Likewise,  proof  of  a  conversion  several  weeks  prior 
to  the  time  alleged  in  the  complaint  has  been  held  a  fatal  variance,*'^  but  in  an  ac- 
tion by  an  administrator,  deriving  his  authority  from  the  probate  court,  failure  to 
sustain  by  proof  an  allegation  that  deceased  died  testate  is  not  fatal.""  A  party 
failing  to  establish  his  entire  o^vnership  may  recover  to  the  extent  of  his  proof.'^*' 

Verdict  and  judgment. — Until  Judgment  on  a  verdict,  there  is  no  estoppel  to 
prove  on  the  inquest  of  damages  the  loss  of  things  specially  found  to  have  been  non- 
existent when  sold  to  plaintiff."  One  or  more  of  several  defendants  may  be  ab- 
solved.and  a  verdict  and  judgment  taken  against  the  remainder.'^ 

Damages.''^ 

CONA^ERSION   IN    EQUITY. 


§   1.     Deflnition     and     Nature     of    Doctrine 

(8.14). 

§   2.      How   Effected    (8,14).      By   WiU    (854). 
By  Conveyance  or  Contract  (856). 


Reconversion   (856"). 
Effect  of  Conversion  (857). 


§  1.  Definition  and  nature  of  doctrine.'^* — Equitable  conversion  is  the  con- 
structive change  in  equity  of  realty  into  pei-sonalty  or  personalty  into  realty.  The 
doctrine  is  based  upon  the  maxim  that  equity  regards  that  as  done  which  ought  to 
be  done.'^^ 

§  2.  Hoiv  effected.  By  will.''^ — This  doctrine  is  most  commonly  applied 
in  the  case  of  a  will  where  the  testator  manifests  an  intention  that  the  form  of 
property  be  altered.  Equity  will  then  regard  the  change  as  having  taken  place, 
though  there  is  no  change  in  fact.     The  intention  is  the  controlling  consideration. 


delivery  thereof  by  one  defendant  company 
to   the    other      Id. 

60.  Peacock    v.    Feaster    [Fla.]    40    So.    74. 

61.  A  general  charge  in  favor  of  plaintiff 
against  other  defendant  rightly  refused. 
Posey  V.  Gamble   [Ala.]    41  So.  416. 

62.  Mining  machinery,  possessory  title  to 
which  is  claimed  under  a  lease.  Wood  v. 
West  Pratt   Coal   Co.    [Ala.1    40   So.   959. 

63.  Plaintiff,  trustee  in  bankruptcy,  as- 
serting title  to  property  for  purpose  of  ap- 
praising, and  defendant,  wife  of  bankrupt; 
claiming  title  thereto  under  a  void  transfer 
and  denying  that  she  has  any  property  be- 
longing to  trustee.  Semon  v.  Adams  [Conn.] 
63    A.    661. 

64.  Evidence  that  one  defendant  had  sold 
mules  in  controversy  to  the  other,  who  in 
turn  had  disposed  of  them.  Huey  v.  Ham- 
mett    [Tex.    Civ.   App.]    93    S.   W.    531. 

65.  Plea  of  estoppel  to  an  action  in  con- 
version. Huey  v.  Ha.mmett  TTex.  Civ.  App.] 
93  S.  W.   531. 

66.  Huntington  v.  Herrman,  98  N.  T.  S. 
48. 


67.  Proof  establishing  misapplication  of 
proceeds  of  an  authorized  sale  by  an  agent. 
Woods  Much.  Co.  v.  Woodcock  [Wash.]  86  P. 
570. 

68.  Proof  that  defendant  bought  mort- 
gaged cotton  on  the  16th  of  October,  1903, 
and  shipped  it  the  next  day,  whereas  com- 
plaint alleges  a  conversion  of  the  cotton  on 
the  31st  of  October,  1903.  Plott  v.  Robert- 
son [Ala.]  39  So.  771.  See  contra  5  C.  I... 
757,   n.    72. 

6!t.  Grant  v.  Hathaway  [Mo.  App.]  96  S. 
W.   417. 

70.  Proof  of  an  undivided  interest  in  bales 
of  hops.  Benjamin  Schwarz  Sz,  Sons  v.  Ken- 
nedy,   142    F.    1027. 

71.  Hart  v.  Brierley,  189  Mass.  598,  76  N. 
E.    286. 

72.  Peacock  v.  Feaster   [Fla.]    40  So.   74. 

73.  See  3  C.  L.  874.  See,  also,  Damages, 
5   C.    L.    904. 

74.  See    5    C.    T..    758. 

75.  Nelson  v.  Nelson  [Ind.  App.]  75  N.  E. 
679. 

76.  See   5   C.  L.   758. 
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and  tliis  may  be  sliown  by  either  a  positive  direction  to  soil  or  invest/^  by  an  abso- 
lute necessity  for  a  change  in  order  to  execute  the  will/®  or  by  such  a  blending  of 
real  and  personal  estate  by  the  testator  in  his  will  as  to  clearly  sliow  that  he  intended 
to  create  a  fund  out  of  both  the  real  and  the  personal  property  and  to  bequeA,th  such 
fund  as  money.'^ 

The  direction  to  convert  must  be  imperative,*^  though  it  need  not  be  express.'^^ 


77.  Where  a  testator  makes  a  positive  di- 
rection for  the  sale  of  realty,  the  same  will 
be  treated  as  personaltv.  Will  construed 
as  a  direction  to  sell  the  testator's  real 
estate  not  later  than  seven  years  after  his 
death  and  to  operate  as  a  conversion.  In  re 
Tasker's  Estate  [Pa.]  64  A.  527.  Held  a  con- 
version where  testatrix  directed  her  exec- 
utor to  sell  her  interest  in  real  estate  as 
soon  as  conv-enient  after  her  death  and 
divide  the  proceeds  among  certain  bene- 
ficiaries. Hendrick  v.  Probate  Court  of  East 
Greenwich,  25  R.  I.  361,  55  A.  881.  Direc- 
tion for  sale  and  division  of  proceeds  oper- 
ates as  conversion.  Burbach  v.  Burbach, 
217    111.    547,    75    N.    E.    519. 

78.  When  in  order  to  carry  out  the  in- 
tention of  the  testator  as  shown  by  his 
will  it  is  necessary  to  sell  real  estate,  a 
conversion  takes  place,  thouerh  the  testator 
gave  the  executor  only  a  power  of  sale  and 
did  not  in  express  terms  direct  it.  Conver- 
sion of  all  the  realty  where  necessary  to 
sell  part  of  it  to  pay  debts  and  a  pecuniary 
legacy,  and  the  remainder  could  not  be  divid- 
ed in  kind  among  the  children.  Stake  v. 
Mobley,   102  Md.   408,   62  A.  963. 

79.  Will  construed  as  creating  a  common 
fund.     In  re  Ta.sker's  Estate   [Pa.]   64  A.  527. 

80.  The  direction  that  the  form  of  the 
property  be  changed  must  be  absolute  and 
imperative.  No  conversion  where  widow  was 
authorized  to  divide  up  or  sell  the  property 
in  her  lifetime,  though  there  was  a  direc- 
tion for  the  sale  of  whatever  property 
might  remain  at  her  death.  Bennett  v. 
Gallaher,  115  Tenn.  568,  92  S.  W.  66.  No 
conversion  though  executor  had  power  to 
sell  and  did  sell  realty  for  the  purpose 
of  executing  the  will  where  there  was  am- 
ple personalty  for  such  purpose.  White  v. 
Grossman  [N.  J.  Eq.]  64  A.  168.  Where 
trustees  or  executors  are  vested  w^ith  a 
mere  discretionary  power  of  sale  and  a 
change  is  not  necessary  to  carry  out  the 
intention  of  the  testator,  the  property  will 
not  be  deemed  to  be  equitably  converted. 
Where  trustees  could  postpone  sale  as  long 
as  they  saw  fit.  Partition  decreed.  Hay- 
den  V.  Sugden,  48  Misc.  108,  96  N.  Y.  S.  681. 
Distinctive  requisite  is  that  the  power  is 
compulsory,  though  the  time  of  its  exercise 
may  be  left  to  discretion.  AVhere  will  show- 
ed that  testator  contemplated  that  there 
might  be  real  estate  undisposed  of  at  termin- 
ation of  a  trust,  and  directions  to  sell  were 
not  mandatory.  In  re  Bruchaeser's  Estate, 
49  Misc.  194,  98  N.  Y.  vS.  937.  Where  trus- 
tees are  given  power  to  sell  real  estate  and 
change  investments  but  there  is  no  direc- 
tion that  real  estate  shall  be  converted  in- 
to personalty,  the  proceeds  of  the  real  es- 
tate originally  a  part  of  the  trust  are  to 
be  treated  as  real  estate  in  making  dis- 
tribution of  the  trust  fund  until  the  final 
vesting    of    them    in    the    parties    ultimately 


entitled      thereto.         Gray      v.      Whittemore 
[Mass.]    78    N.   E.    422. 

81.  Where  a  testator  conferred  upon  his 
executors  discretionsiry  potver  to  sell  any  and 
all  of  his  real  estate  if  necessary  for  the 
piirposes  of  tlie  estate,  administration,  dis- 
tribution, or  otherwise,  and  it  became  neces- 
sary to  sell  realty  to  pay  the  pecuniary  lega- 
tees, St  conversion  was  thereby  effected  the 
same  as  though  there  had  been  a  positive 
direction  to  sell.  In  re  Vanuxem's  Estate, 
212    Pa.    315,    61    A.    876. 

NOTE.  Direction  to  convert  may  be  neces- 
sarily implied:  "In  2  Am.  «&  Eng.  Dec.  in 
Eq.  86,  in  the  notes  to  Ingersoll's  Estate, 
there  is  an  excellent  discussion  of  the  sub- 
ject of  equitable  conversion  by  will,  and  a 
large  number  of  authorities  are  cited,  in- 
cluding many  of  our  own  decisions.  After 
discussing  this  subject  under  various  heads, 
and  speaking  of  a  discretionary  power  of 
sale,  it  is  said  (on  page  90):  'The  discretion, 
however,  to  prevent  conversion,  must  be  as 
to  the  fact  of  sale  so  that  it  is  optional  with 
the  executor  or  trustee  whether  he  will  sell 
or  not.  If  a  sale  is  contemplated  at  all 
events,  there  will  be  a  conversion,  thougli 
the  time  and  manner  of  Sale  are  left  entire- 
ly to  tlie  pleasure  of  the  executor.'  And.  aft- 
er citing  authorities  for  that,  the  anotator 
adds:  'And,  if  a  will  contains  only  a  discre- 
tionary power  of  sale,  but  its  provisions 
cannot  be  carried  out  without  a  sale,  the 
direction  to  sell  will  be  held  to  be  absolute, 
and  will  work  an  out  and  out  conversion  of 
the  realty,  at  the  time  of  the  testator's 
death.'  So,  in  9  Cyc.  832,  it  is  said:  'The 
intention  to  convert  may  be  implied,  as  w^here 
a  testator  authorized  his  executors  to  sell 
his  real  estate,  and  it  is  apparent  from  the 
general  provisions  of  the  will  that  he  in- 
tended such  estate  to  be  sold,  although  the 
power  of  sale  is  not  in  terms  imperative.' 
And  this  court  in  Paisley  v.  Holzshu, 
83  Md.  325,  34  A.  832,  quoted  with 
approval  from  3  Pomeroy's  Eq.  Jur.  § 
1160,  where  the  principle  is  thus  stat- 
ed: 'It  is  not  essential,  however,  that  the 
direction  should  be  exnress  in  order  to  be 
Imperative.  It  may  be  necessarily  implied. 
In  fact,  the  whole  result  depends  upon  the 
intention.  If  by  express  language  or  by  a 
reasonable  construction  of  all  its  terms, 
the  instrument  shows  an  intention  that  the 
original  form  of  the  property  shall  be  chan- 
ged, then  a  conversion  necessarily  takes 
place.'  In  7  Am.  &  Eng.  Ency.  of  La^  466, 
after  having  stated  that  the  question  of  con- 
version is  to  be  determined  from  the  inten- 
tion of  the  testator  as  manifested  by  the  pro- 
visions in  the  will,  it  is  said:  'Such  inten- 
tion may  be  shown  by  either  (1)  a  positive 
direction  for  a  conversion;  or  (2)  an  abso- 
lute necessity  to  sell  in  order  to  carry  out 
the  provisions  of  the  will,  -the  conversion 
arising  on  the  theory  that  the  testator  must 
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As  a  general  rule,  conversion  takes  place  from  the  death  of  the  tc&tator/^  and 
it  is  not  postponed  by  the  fact  that  a  sale  is  not  to  be  made  until  after  the  death  of 
a  life  tenant.®^ 

By  conveyance  or  contract.^* — Under  an  enforceable  contract  to  convey  real 
estate,  the  vendor's  interest  is  considered  in  equity  as  personalty  and  tlie  vendee's 
interest  as  realty.^'^  Conversion  will  likewise  take  place  under  a  valid  contract  to 
devise  so  that  the  interest  of  the  devisor  loses  its  character  as  realty.^®  The  pro- 
ceeds of  a  foreclosure  of  a  real  estate  mortgage  are  regarded  as  realty,  but  not  for 
jurisdictional  purposes.^'^ 

§  3.  Reconversion}^ — This  arises  from  the  principle  that  equity  will  not  com- 
pel the  execution  of  a  trust  against  the  interests  of  persons  beneficially  concerned,''" 
and  so  where  land  is  directed  to  be  turned  into  money  to  be  paid  over  to  parties 
capable  of  receiving  it,  the  beneficiaries  may  ordinarily  elect  to  take  the  land  and 
thereby  extingaiish  the  trustee^s  power  for  conversion,""  and  the  bringing  of  an 


have  intended  that  everything  essential  to 
his  scheme  should  be  done;  or  (3)  such  a 
blending-  of  the  real  and  personal  estate  by 
the  testator  in-  his  will  as  clearly  to  show 
that  he  intended  to  create  a  fund  out  of 
both  real  and  personal  estate  and  to  be- 
queath the  fund  as  money.'  " — Stake  v.  Mob- 
ley  [Md.]  62  A.  965. 

82.  Bennett  v.  Gallaher,  115  Tenn.  568, 
92  S.  W.  66;  Vogt  v.  Vog-t,  26  App.  D.  C.  46. 
Where  there  is  an  express  direction  or  its 
equivalent,  unless  the  time  is  qualified. 
Stake  V.  Mobley,  102  Md.   408,   62   A.   9  63. 

83.  Express  direction  to  sell  after  death 
of  widov/  and  divide  proceeds  among-  chil- 
dren. Nelson  v.  Nelson  [Ind.  App.]  75  N.  E. 
679.  An  express  direction  in-  a  will  that 
the  testator's  real  estate  shall  be  sold  on 
the  death  of  life  tenants  and  the  income 
from  the  proceeds  used  for  a  given  purpose, 
operates  to  convert  the  property  into  per- 
sonalty from  the  time  of  the  death  of  the 
testator.  Iglehart  v.  Iglehart,  26  App.  D.  C. 
209. 

84.  See  3  C.  Li.  877.  The  doctrine  that 
partnership  realty  is  in  equity  regarded  as 
personalty  is  treated  in  Partnership,  6  C.  L. 
911. 

85.  In  re  Strang's  Estate  [Iowa]  106  N. 
W.  631.  Where  a  testator  placed  his  chil- 
dren in  possession  of  land  under  an  agree- 
ment by  which  they  were  to  pay  interest 
upon  its  value  up  to  the  time  of  the  tes- 
tator's death,  the  land  then  to  become  an  ad- 
vancement to  them  upon  their  paying  any 
excess  of  its  value  over  their  oroportionate 
interest  in  the  estate,  such  contract  operated 
as  a  conversion  of  the  land  into  personalty, 
so  that  the  excess  paid  by  the  children 
was  not  affected  by  provisions  in  the  will 
relative  to  realty.     Id. 

86.  In  re  Strang's  Estate  [Iowa]  106  N.  W. 
631. 

87.  Eubank  v.  Finnell  [Mo.  App.]  94  S.  W. 
591.     • 

88.  See    5    C.   L.    759. 

89.  Train  v.  Davis,  49  Misc.  162,  98  N.  Y. 
S.     816. 

90.  Train  v.  Davis,  49  Misc.  162,  98  N.  T. 
S.    816. 

NOTE.  Election  against  eonvorsioa:  Though 
there  be  such  a  trust  or  direction  for  con- 
version that  the  doctrine  of  eauitable  con- 
version m.ay   apply,  a  person  absolutely   en- 


titled to  the  equitable  interest  in  the  prop- 
erty, if  sui  juris,  may  elect  to  take  the 
Ijroperty  in  its  actual  state,  the  theory  being 
tliat,  since  such  person  could  "reconvert" 
the  property,  after  an  actual  conversion, 
equity  will,  upon  a  manifestation  of  his  de- 
sire in  this  respect,  consider  the  reconver- 
sion as  effected.  3  Pom.eroy  Eq.  Jur.  §  1175; 
notes  to  Fletcher  v.  Ashburner,  1  White  & 
T.  Lead.  Cas.  Eq.  1151,  1168;  Meek  v.  Devenish, 
6  Ch.  Div.  566,  6  Gray's  Cas.  543;  In  re  Cot- 
ton's Trustees,  19  Ch.  Div.  624;  Craig  v. 
Leslie,  3  Wheat.  [U.  S.]  564,  4  Law.  Ed.  460; 
Morrow  V.  Brenizer,  2  Rawle  [Pa.]  185;  Bak- 
er V.  Copenbarger,  15  111.  103,  58  Am.  Dec. 
600;  Mellen  v.  Mellen,  139  N.  Y.  210,  220;  Han'- 
cum's  Adm'r  v.  Hudnall,  14  Grat.  [Va.]  369. 
But  a  person  entitled  to  a  share  only  in 
money  to  be  derived  from  a'  sale  directed  to 
be  made  of  land  cannot,  without  the  concur- 
rence of  the  other  persons  interested,  elect 
to  take  his  share  in  land,  since  this  would 
affect  disadv'a,ntageously  the  sale  of  the  bal- 
ance. Holloway  v.  Radcliffe,  23  Beav.  [N. 
C]  163;  McDonald  v.  O'Hara.  144  N.  Y.  566; 
■Baker  v.  Copenbarger,  15  111.  103,  58  Am.  Dec. 
600;  Evans'  Appeal.  63  Pa.  183:  DeVaughn 
V.  McLeroy,  82  Ga.  687.  But  it  has  been  de- 
cided that  one  entitled  to  a  share  in  land 
to  be  purchased  under  directions  to  a  trus- 
tee may  elect  to  take  his  share  in  money. 
Seeley  v.  Jago,  1  P.  Wms.  389,  6  Gray's  Cas. 
510.  The  election  must,  of  course,  be  be- 
fore the  actual  conversion  of  the  property. 
Cropley  v.  Cooper,  7  D.  C.  226,  afd.  19  Wall. 
[U.  S.]  167,  22  Law.  Ed.  109;  Allison  v.  Wil- 
son's Ex'rs,  13  Serg.  &  R.  [Pa.]  330.  The 
question  whether  there  has  been  an  election 
in  this  regard  is  one  of  intention  to  be  de- 
termined by  the  acts  and  declarations  of  the 
party  or  parties  entitled  to  elect.  3  Pom- 
eroy  Eq.  Jur.  §  1177;  Craig  v.  Leslie,  3  Wheat. 
[U.S.]  563,  4  Law.  Ed.  460;  Harcum's  Adm'r 
v.  Hudnall,  14  Grat.  [Va.]  369.  Accordingly, 
a  conveyance  of  lar^d,  directed  to  be  sold,  by 
the  persons  entitled  to  the  proceeds,  is 
considered  to  show  an  election  in  favor 
of  reconversion  of  the  proceeds  of  sale  in- 
to land  (Ridgeway  v.  Underwood.  67  111.  419; 
Swan  V.  Goodwin,  2  Duv.  [Ky.]  298;  Beal  v. 
Stehley,  21  Pa.  376),  and  the  same  effect  has 
been  given  to  an  action  brouglit  to  recover 
the  land  as  such  (De  Vaughn  v.  McLeroy, 
82  Ga.  687). — From  Tiffany,  Real  Property, 
§    107. 
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action  for  partition  by  the  parties  interested  is  a  sufficient  election.^^     All  the  bene- 
ficiaries must,  however,  eonciir.^^ 

§  4.  Effect  of  conversion. ^^^-JJ^on  the  conversion  of  realty,  the  property  must 
be  considered  as  personalty  in  determining  the  rights  of  the  parties  under*  the  in- 
strument by  wliich  the  constructive  change  is  effected.^*  Eents  collected  before 
sale  belong  to  the  beneficiaxies,^^  and  lands  located  in  other  states  may  become  sub- 
ject to  appraisement  as  personalty  for  the  purposes  of  taxation.^®  After  a  con- 
version, a  mortgage  given  by  the  beneficiary  on  the  land  as  such  creates  no  lien 
thereou.^^  Though  in  case  of  a  direction  to  sell  realty  after  the  termination  of  a 
life  estate  the  conversion  takes  place  from  the  time  of  the  testator's  death,  the  bene- 
ficiaries have  a  vested  interest  from  the  time  of  such  death,  which  is  subject  to 
disposition  by  them.''^ 

CONVICTS.* 

A  convict  may  be  tried  and  convicted  of  a  crime  committed  while  in  prison.^ 
A  sentence  of  imprisonment  for  con-\dction  of  a  crime  committed  while  the  convict  is 
imprisoned,  under  a  previous  conviction,  begins  when  the  first  sentence  ends.^  A 
convict  imprisoned  for  a  term  less  than  life  can  neither  sue  nor  be  sued  in  Kansas.* 
hence,  an  action  for  the  recoveiy  of  such  a  convict's  property  can  be  maintained  only 
by  a  trustee,^  and  allegations  in  the  complaint  attempting  to  make  the  convict  a 
party  plaintiff  will  be  regarded  as  surplusage.^  On  habeas  corpus  proceedings  by  a 
convict,  his  status  at  the  time  of  the  hearing  determines  his  rights.''  The  con- 
gTcssional  aet  providing  for  the  commutation  of  sentences  for  good  conduct  does  not 
apply  to  convicts  sentenced  prior  to  its  passage.®  In  Few  York  the  committee  of 
the  estate  of  a  con\ict  is  appointed  under  the  laws  of  1889,"  and  the  jurisdictional 


01.  Train  v.  Davis,  49  Misc.  162,  98  N.  T. 
S.    816. 

92.  All  the  devisees  must  consent  to  a 
reconversion  of  money  into  land  by  elect- 
ing- to  take  the  land  instead  of  the  money. 
Starr  v.  Willoughby,  218  111.  485,  75  N.  E. 
1029. 

93.  See    5    C.   L,.    760. 

94.  Will.  Nelson  v.  Nelson  [Ind.  App.]  75 
N.  E.  679. 

9.5.  Not  charg-eable  to  administrator. 
Hendrick  v.  Probate  Ct.  of  East  Greenwich, 
25   R.  I.  361,  55  A.  881. 

96.  Where  in  order  to  pay  pecuniary  lega- 
cies it  would  be  necessary  to  sell  such  lands, 
they  were  held  properly  appraised  for  the 
purpose  of  determining-  the  amount  of  the 
collateral  inheritance  tax,  under  Act  May  6, 
1887  (P.  Li.  79).  In  re  Vanuxem's  Estate, 
212   Pa.    315,    61   A.    876. 

97.  Where  under  a  will  there  was  a  conver- 
sion of  realty  into  personalty  at  the  time  of 
the  testator's  death,  a  subsequent  mortgage 
given  by  one  of  the  heirs  on  all  his  interest 
in  certain  of  such  realty  created  no  lien. 
Stake  V.  Mobley,   102  Md.   408,   62   A.   963. 

95.  Daughter  could  devise  prior  to  death 
of  mother  who  was  life  tenant.  Nelson  v. 
Nelson   [Ind.  App.]   75  N.  E.  679. 

1.  See  5  C.  L.  760.  Management  and  dis- 
cipline of  penal  institutions,  see  Prisons, 
Jails    and    Reformatories,    6    C.    D.    1076. 

2.  One  serving  a  life  and  a  99-year  sen- 
tence for  previous  murder  convicted  of  the 
homicide  of  a  fellow  convict.  Brown  v. 
State   [Tex.  Cr.  App.]   95   S.  W.  1039.     County 


in  which  crime  is  committed  has  jurisdic- 
tion. Conviction  of  an  attempt  at  jail  de- 
livery while  detained  under  conviction  for 
another  crime.  Allen  v.  Hall  [Mo.]  95  S.  W. 
415. 

3.  Second  sentence  was  to  begin  the 
"12th  of  June,  1907,  when  his  former  sen- 
tence ends,"  but  such  former  sentence  end- 
ing sooner  through  the  exemplary  conduct 
of  the  convict,  the  second  sentence  began 
sooner,  namely,  at  the  actual  expiration  of 
the  first  term.  Allen  v.  Hall  [Mo.]  95  S. 
W.    415. 

4,  5,  6.     New  V.  Smith   [Kan.]  84  P.  1030. 

7.  Evidence  of  orders  annulling  a  contract 
of  hiring  tliough  made  after  filing  of  peti- 
tion, is  admissible.  Ossie  v.  State  [Ala.] 
41  'So.  945.  Insufficiency  of  bond,  no  mat- 
ter when  or  how  arising,  ground  for  annul- 
ling a  contract  of  hiring  and  releasing  con- 
vict  from   custody   of   hirer.     Id. 

8.  Section  1  of  Act  June  21,  1902,  c.  1140, 
declaring  "each  prisoner  who  has  been  or 
shall  be  hereafter  convicted  of  any  offense 
against  the  lav/s  of  the  United  States  and 
is  confined"  thereupon  shall  be  entitled  to 
the  benefit  of  the  act,  refers  to  persons  con- 
victed before  its  passage  but  not  sentenced 
until  after.  United  States  v.  Jackson  [C.  C. 
A.]   143  P.  783. 

9.  Laws  1899,  c.  401,  p.  550.  Even  though 
insane  ha  has  become  insane  since  his  con- 
finement. Trust  Co.  of  Am.erica  v.  State  Safe 
Deposit  Co.,  109  App.  Div.  665,  96  N.  T.  S.  585. 
Tliis  law  not  repealed  by  Laws  1895,  c.  824.  p. 
650,  as  amended  by  Laws  1897,   c.   149,  p.  58, 
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facts  being  stated  in  tlie  petition  witli  no  one  appearing  to  object  to  the  appoint- 
ment of  the  committee  asked  for,  the  petition  will  be  granted  without  further  proof 
as  a  matter  of  course.^"  One  treated  with  indignities  while  imprisoned  on  a  valid 
conviction  under  an  ordinance  must  bring  his  action,  if  he  has  any,  against  the  of- 
fending oihcials  and  not  against  the  city."  One  imprisoned  to  enforce  a  fine  or 
costs  or  a  bastardy  liability  can  not  be  put  to  other  labor  than  the  statute  provides.^ - 
A  convict  unlawfully  at  large  can  lawfully  be  arrested  and  returned  to  imprison- 
ment even  by  a  private  person  without  warrant,^"  but  on  being  reimprisoned  as  an 
escaped  convict  is  entitled  to  process  enabling  him  to  try  the  question  of  his  identi- 
ty.^* However,  his  refusal  to  try  such  issue  on  habeas  corpus  proceedings  operates 
as  an  admission  of  it.^^ 

Convict  labor  contracts^' — In  Mississippi,  the  state  may  lease  land  to  be  used 
as  farms  on  which  to  employ  convicts.^^  Such  farms  ai'e  "state  farms"  and  not 
"private  farms."^^  A  board  of  control  having  charge  of  convicts'  is  not  subject  to 
the  regulations  of  the  courts  while  in  the  exercise  of  discretion  committed  to  it  by 
the  legislature,^^  even  though  corruption  be  charged.^*'  In  Georgia  the  fimd  arising 
from  the  hire  of  misdemeanor  convicts  shall  first  be  applied  to  the  payment  of  the 
fees  of  the  officers  of  court. -^  In  Alabama  a  judge  of  probate  may  annul  a  con- 
tract of  hire  of  a  convict  for  insufficiency  of  the  bond  or  for  inhuman  treatment  of 
the  criminal  without  an  order  from  the  governor,  Avhether  hired  to  work  within  or 
without  tlie  county,--  on  which  annulment  the  custody  of  the  convict  is  no  longer  in 


and  Laws  1904,  c.  509,  p.  127S,  constituting  § 
2323a  of  Code  Civ.  Proc,  providing  for  tiie 
appointment  of  a  committee  of  the  estate  of 
an  incompetent  person  committed  to  a  state 
institution.     Id. 

10.  Averments  that  petitioner  and  certain 
other  persons  were  the  only  next  of  kin  and 
heirs  of  convict  and  that  due  notice  of  pe- 
tition had  been  given  to  aU  such  persons, 
and  it  appearing  that  on  the  hearing  none 
of  tliem  made  objection,  petitioner  entitled 
to  have  his  petition  granted.  Trust  Co.  of 
America  v.  State  Safe  Deposit  Co.,  109  App. 
Div.   665,   96   N.   Y.   S.    585. 

11.  Bartlett  v.  Paducalr  [Ky.]  91  S.  W. 
2C4. 

IS.  In  North  Carolina  one  sentenced  to 
the  house  of  correction,  or  failing  to  give  a 
bond  for  maintenance  of  a  bastard,  or  fail- 
ing to  pay  costs  except  in  criminal  cases, 
cannot  be  put  to  work  upon  the  public  roads 
Revisal  1905,  §§  1352,  1355.  State  v.  Morgan 
[N.  C]  53  S.  E.  142.  A  bastardy  proceed- 
ing not  a  criminal  proceeding.  Under,  an 
ordinance  providing  that  in  all  convictions 
in  the  police  court  the  defendant  shall  work 
out  his  fine  and  costs  if  not  paid,  the  judg- 
ment need  not  recite  that  the  prisoner  is  to 
be  put  at  labor,  to  permit  such  action.  Ac- 
tion by  plaintiff  for  improper  treatment  while 
imprisoned  in  being  put  to  work  and  hav- 
ing indignities  heaped  upon  him.  Bartlett  v. 
Paducah  [Ky.]  91  S.  W.  264.  In  North  Caro- 
lina one  convicted  of  a  crime  may  be  im- 
prisoned and  put  to  hard  labor  for  nonpay- 
ment of  fine  and  costs.  Bastardy  proceed- 
ing not  criminal.  State  v.  Morgan  [N.  C] 
53  S.  E.   142. 

13.  In   re  Moebus    [N.   H.]    62  A.   170. 

14.  In  the  absence  of  any  previous  adjudi- 
cation thereon.  In  re  Moebus  [N.  H.]  62  A. 
170. 

15.  In  re  Moebus   [N.   H.]   62   A.   170. 


le.     See  5  C.  L.   760. 

17.  Const,  art.  10,  §§  223-226,  construed 
as  not  requiring  the  purchase  of  land  for 
state  farm  purposes,  nor  the  employment  of 
all  convicts  on  such  farms.  State  v.  Henry 
[Mi.«s.]  40  So.  152.  A  contract  whereby  a 
state  agrees  to  work  a  farm  with  convicts 
wholly  under  its  control,  keeping  $25,000  out 
of  tlie  proceeds  of  the  crop  for  its  own 
share  and  turning  over  the  surplus  to  the 
renter,  is  a  lease  of  the  farm,  not  a  lease 
of  convicts.  Id.  Rev.  Code  1892,  §  3201,  per- 
mitting the  working  of  convicts  on  farm 
leased  for  that  purpose,  is  not  repealed  by 
Acts  189  4,  p.  65,  c.  75,  providing  that  the 
board  of  control  may  w^ork  such  convicts  as 
cannot  be  employed  on  the  penitentiary  farm 
as  it  sees  fit,  nor  by  Acts  1900,  p.  63,  c.  56, 
providing  for  the  preparation  and  working 
of  a  penitentiary  farm  by  convicts  as  soon 
as  practicable  but  also  providing  that  no 
existing  lease  shall  be  affected  or  impaired. 
Id 

18,  19.     State  V.  Henry  [Miss.^  40  So.  152. 
20.     State     V.     Henry     [Miss.]     40     So.     152. 

Averments  that  the  board  of  control  is  not 
having  timbered  land  "opened  as  rapidly  as 
practicable"  and  that  all  convicts  could  be 
"easily  and  profitably  employed"  thereon  are 
not  statements  of  facts  but  conclusions  of 
the  pleader  in  matters  sul^ject  to  the  un- 
revisable  discretion  and  judgment  of  the 
board    of   control.      Id. 

31.  By  first  taking  from  the  hire  the  costs 
in  the  particular  cases,  including  the  fees 
of  witnesses,  then  discharging  the  orders  of 
the  officers  of  court  for  insolvent  costs  in 
other  cases,  and  paying  into  the  county 
treasury  whatever  balance  may  remain. 
Barron  v.  Terrell,   124   Ga.   1077,   53  S.   E.   181. 

22.  Code  1896,  §  4525.  Ossie  v.  State 
fAla.]  41  So.  945.  The  insufficiency  of  the 
bond  need  not  be  one  due  to  a  change  since 
it  was  originally  made.     Id. 
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the  hirer  but  in  the  county  jailer.-^^  The  real  party  to  a  convict  labor  contract  on 
behalf  of  the  public  is  not  the  "people"  but  the  board  of  managers  of  the  prison  or 
reformatory,  or  the  state  as  a  body  politic,-*  hence  the  state  was  not  liable  in  dam- 
ages for  the  breach  of  such  a  contract  necessitated  by  constitutional  and  legislative 
enactments,  where  the  contract  provided  that  the  state  should  be  free  from  claim 
for  damages  in  case  by  "legislation  or  other  authoritative  ruling  beyond  the  reason- 
ahle  control  of  the"  contracting  party  on  behalf  of  the  state,  the  execution  of  the 
contract  was  rendered  impossible.^"  Payment  of  m.onthly  statements  due  under  a 
convict  labor  contract  to  prevent  execution  of  a  threat  to  withhold  the  convicts,  if 
not  more  promptly  made,  is  not  payment  under  duress,-^  nor  can  pavment  made 
voluntarily  and  without  fraud,  even  though  on  an  illegal  basis,  be  claimed  to  be 
excessive  in  a  suit  to  recover  for  overpayment."  On  failure  of  proof  that  a  fire 
was  caused  by  lack  of  discipline  among  the  convicts,  a  contractor  cannot  recover  for 
loss  by  fire  upon  allegations  of  negligence  in  maintaining  discipline  resulting  in  the 
fire.-^  Under  a  contract  providing  for  payment  by  piece  work,  as  fixed  by  mutual 
agreement  or  by  arbitration,  e^ddence  as  to  the  fair  value  of  convict  labor  was 
inadmissible.-* 

COPYRIGHTS. 

Acquisition,  extent,  and  Joss  of  copj/right."" — A  publishing  house  with  which  a 
musical  composition  is  placed  for  publication  and  sale  has  implied  authority  to 
copyright  it,^^  and  by  the  author's  ratification  of  a  copyright  in  the  publisher's  name, 
the  latter  becomes  vested  with,  legal  title  to  the  copvTight.^'^  A  publisher  with  ex- 
clusive right  of  American  publication  and  bound  by  contract  to  take  such  steps 
under  the  copyright,  law  as  will  protect  his  rights  and  these  of  the  author  is  au- 
thorized to  tiike  out  cop}Tiglit  in  his  own  name.^'^  The  assignee  of  a  foreign  copy- 
right on  a  painting,  though  not  the  o^vner  of  the  painting,  is  an  "assign"  of  the 
owner  so  as  to  "be  entitled  to  take  out  American  copjTight.^*  Copyright  of  a  peri- 
odical protects  each  article  therein.^^  The  notice  of  copyright  of  a  painting  need 
not  be  inscribed  on  the  original  but  only  on  the  several  copies  thereof. ^^  Where  the 
American  copyright  is  in  the  name  of  a  publisher  having  all  American  rights,  publi- 
cation in  America  by  a  foreign  publisher  with  the  consent  of  the  author  is  not  a 
free  publication  affecting  the  American  copjTight.^^  One  who  has  in  violation  of 
thie  statute  imported  a  foreign  edition  printed  with  type  not  set  in  the  United  States 
can  acquire  no  right  as  against  the  holder  of  the  American  copyright  to  reproduce 
such  books  from  the  fact  that  they  bear  no  notice  of  the  American  coppnght.''^ 


23.  Habeas  corpus  proceeding's  by  convict. 
Ossie  V.  State  [Ala.]  41  So.  945. 

24,  2.5,  26.  Mills  &  Co.  v.  State,  110  App. 
Div.    84  3,    97   N.    Y.    S.    676. 

27.  Payments  made  on  a  per  diem  basis 
instead  of  the  piece  price  system,  as  re- 
quired by  stptute.  covering-  a  number  of 
years  during-  j^'hich  time  no  complaint  wa.s 
made  of  overcl'Eirfjes.  Mills  Co.  v.  State,  110 
App.  Div.  843,  97  X.  Y.  S.  676.  Evidence  held 
to  show  tliat  payments  made  under  such 
contract  were  not  under  tentative  agree- 
ments   but   -were   final.     Id. 

28.  Mills  Co.  V.  State,  110  App.  Div.  843, 
97  N.  Y.  S.  676.  Evidence  held  not  to  es- 
tablish any  connection  between  fire  and  lack 
of   discipline.     Id. 

20.  Mills  Co.  V.  State,  110  App.  Div.  843. 
97  N.  Y.  S.  676.     Evidence  held  to  show  that 


damag-es  for  noncompletisn  of  dry  kiln  as 
per  contract  had  been  -waived  by  the  con- 
tractor, declaring  that  if  it  were  finished  it 
would  be  useless  and  by-  making-  arrange- 
n'lents  for  the  construction  of  another  kiln, 
m.ore    conveniently    situated.     Id. 

30.  See    5    C.    L..    761. 

31,  32.  White-Smith  Music  Pub.  Co.  v. 
Apollo  Co.,  139  F.  427. 

33.  Harper  <t  Bros.  v.  Donahue,  144  F.  491. 

34.  "U'erckmeister  v.  American  Lithogra- 
phic   Co.,    142    F.    827. 

35.  Harper  &  Bros.  v.  Donahue,  144  F.  491. 

36.  Act  June  18,  1874,  c.  301.  Werck- 
meister  v.  American  Lithographic  Co.,  142 
F.    827. 

37.  38.  Harper  &  Bros.  v.  Donahue,  144 
F.   491. 
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Where  a  cop5'-rig-Med  book  is  reproduced  by  the  publisher  in  a  foreign  country  from 
the  American  tj^pe  and  without  notice  of  the  American  copyright,  it  will  free  the 
publication  as  against  one  who  reproduces  the  book  in  America  from  the  foreign 
publication.^*  The  interim  copyright  act  protecting  foreign  books  exhibited  at 
the  L-ouisiana  Purchase  Exposition  does  not  apply  to  books  previously  published  in 
the  United  States  without  copyright.^^  .        • 

Infringement.*^ — Preparation  of  directory  by  verification  of  names  and  ad- 
dresses cut  from  competing  directory  is  unfair  use/^  but  checking  for  omissions 
against  a  rival  compilation,  all  information  being  verified  by  independent  investiga- 
tion, is  not.*^  A  j>erforated  sheet  adapted  for  a  mechanical  reproduction  of  music 
is  not  a  violation  of  the  copyright  of  the  musical  composition.** 

Bemedies  and  procedure.*^ — In  a  suit  for  infringement  of  a  continuing  series 
of  books,  the  complainant  may  be  allowed  to  set  up  by  supplemental  bill  infringement 
of  other  volumes  of  the  same  series  committed  since  the  filing  of  the  bill.*®  "N^liere 
the  original  bill  alleges  title  by  assignment  in  the  complainant,  a  supplemental  bill 
is  not  bad  because  it  sets  up  another  and  confirmatory  assignment.*^  The  statutory 
remedies  of  proceedings  to  forfeit  copies  of  infringing  maps  and  to  enjoin  future 
infringements  do  not  exclude  the  remedy  by  action  for  damages  for  past  infringe- 
ments.*^ Eeplevin  will  not  lie  for  copies  of  «n  infringing  lithograph  desired  only 
for  the  purposes  of  a  suit  to  recover  penalties  for  the  infringement.**  Wliere  the 
inf rinsing  matter  is  separable,  the  decree  should  be  against  the  sale  of  defendant's 
book  while  it  contains  such  matter,^"  and  a  book  containing  but  a  small  percentage 
of  possible  infringement  and  a  gieat  amount  of  matter  obtained  by  original  re- 
search will  not  be  enjoined  but  complainant  will  be  left  to.  his  remedy  at  law.^^ 

CiOBAM  Nobis  and  Cokam  Vobis,  see  latest  topical  index. 

CORONEUS." 

The  coroner  is  a  judicial  officer  when  investigating  the  causes  of  sudden  or 
violent  deaths,^^  of  whose  jurisdiction  judicial  notice  may  be  taken,  Avhere  the  facts 
npon  which  it  rests  are  laid  within  the  territorial  limits  of  his  jurisdiction,^*  but  be- 
ing an  officer  of  inferior  and  limited  jurisdiction,  no  presumption  can  arise  in  his 
favor,  but  every  fact  necessary  to  give  him  jurisdiction  must  be  alleged  and  proved.^^ 
In  the  absence  of  the  body  from  his  territorial  jurisdiction,  a  coroner  can  perform 
no  official  act  in  regard  to  the  death  of  a  person.^®  The  authority  of  ..a  coroner  is 
not  to  be  exercised  arbitrarily  but  with  reason  and  upon  sufficient  cause."  It  be- 
comes his  duty  to  hold  an  inquest,  to  secure  information  and  develop  evidence,^* 
where  there  is  reasonable  ground  to  snspect  that  death  resulted  from  felony  or 
criminal  negligence,^*  but  if  he  act  in  a  case  not  surrounded  by  suspicious  circum- 


39.  Merriam  Co.  v.  United  Dictionary  Co., 
140   F.    768. 

40.  Encyclopaedia.  Britannica  Co.  v. 
American  Newspaper  Ass'n  [C.  C.  A.]  142  F. 
966. 

41.  See   5   C.  L..   762. 

42.  Sampson  &  Murdock  Co.  v.  Seaver- 
Radford   Co.    [C.  C.    A.]    140  F.   539. 

43.  Credit  rating  book.  Dun  v.  Lum- 
bermen's Credit  Ass'n   [C.   C.  A.]   144  F.   S3. 

44.  White-Smitii  Music  Co.  v.  Apollo  Co., 
139   F.   427. 

45.  See    5    C.    L.    763. 

46.  47.  Banks'  Law  Pub.  Co.  V.  Lawyers' 
Co-op.  Pub.  Co..   139   F.   701. 


48.  Rev.  St.  §§  4965,  4970.  Walker  v. 
Globe  Newspaper  Co.  [C.  C.  A.]   140  F.   305, 

49.  Hills  &  Co.  V.  Hoover,  142   F.  904. 

50.  Directory.  Sampson  &  Murdock  Co.  v. 
Seaver-Radford  Co.   [C.  C.  A.]    140  F.  539. 

51.  Dun  V.  Lumberman's  Credit  Ass'n  [C. 
C.  A.]    144  F.   83. 

52.  See  5  C.  L.   763. 

53.  54,  55.  People  V.  Jackson,  47  Misc.  60, 
95  N.  Y.    S.   2S6. 

56.  Coroner  in  boroug-h  of  Manhattan, 
New  York,  cannot  try  a  physician  for  caus- 
ing' death  of  a  person  v^hose-body  is  in  New 
Jersey.  People  v.  Jackson,  47  Misc.  60,  95  N. 
Y.   S.    286. 
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stances  pointing  to  criminal  misconduct/°  or  where  it  is  apparent  that  death  was 
caused  by  disease  or  by  the  negligence  of  the  deceased  or  was  purely  accidental,*'^  he 
cannot  recover  fees."^  However,  it  has  been  held  that  the  supposition  of  death  by 
unlawful  means,  upon  which  the  jurisdiction  of  the  coroner  to  act  rests,  must  arise 
exclusively  in  his  ovrn  mind.*'^ 

One  inquest  duly  and  lawfully  held  upon  a  body  is  sufficient  and  he  who  un- 
dertakes to  hold  a  second  inquest  has  the  burden  of  showing  that  the  first  inquest 
for  some  reason  was  not  lawful.*'*  W^iere  there  are  laws  providing  for  a  deputy 
to  periorm  all  duties  incumbent  on  the  sheriff,  and  others  directing  the  coroner  to 
act  in  case  of  deatli,  disability,  etc.,  the  coroner  will  act  if  there  is  no  deputy.*'^ 

In  Alabama  a  coroner's  claim  for  fees  for  holding  an  inquest  must  be  presented 
to  t]ie  coimty  board  of  revenues  for  auditing  and  allowance  before  the  county  treas- 
urer can  be  called  upon  to  pay  it.*'*'  A  physician  summoned  by  a  coroner  in  the  ap- 
parent exercise  of  his  lawful  jurisdiction  according  to  statutory  forms  to  make  an 
autopsy  is  entitled  to  recover  compensation  of  the  county  without  waiting  until  the 
latter's  authority  is  satisfactorily  established.®'^  A  coroner  can  not  be  guilty  of 
asking  a  bribe  to  influence  his  official  action  in  a  case  wherein  he  has  no  jurisdic- 
tion owing  to  the  absence  of  the  body  of  the  deceased,®^  since  the  indictment  must 
allege  that  the  bribe  was  asked  in  an  official  character  to  influence  official  action."^ 

In  a  prosecution  against  a  coroner  for  obtaining  money  from  the  state 
by  false  pretenses  that  a  person  over  whom  an  inquest  was  held  was  a 
stranger  under  a  law  providing  that  the  expense  of  holding  an  inquest  over 
a  stranger  shall  be  borne  by  the  state  instead  of  the  county,  it  cannot  be  urged  as 
a  defense  that  as  the  account  of  the  coroner  was  audited,  and  allowed  by  the  circuit 
court  before  presentation  to  the  state,  the  money  was  paid  in  reliance  upon  the  cer- 
tificate of  the  court  rather  than  the  representations  of  the  coroner/**  nor  is  the  ac- 
tion of  the  court  in  allowing  such  an  account  a  judgment.'^^  The  prosecution  may 
introduce  in  evidence  a  city  directory  wherein  appeared  deceased^s  name  and  place 
of  business  in  connection  with  other  evidence  showing  that  the  deceased  had  for 
years  lived  and  done  business  at  the  place  indicated  in  the  directory.'^^     It  may  b"e 


57.  5S.  50.  Miller  v.  Cambria  County,  29 
Pa.  Super.  Ct.  166. 

60.  Miller  v.  Cambria  County,  29  Pa.  Super. 
Ct.  166.  In  Pennsylvania  the  "violence  and 
undue  means"  which  gives  jurisdiction  to  a 
coroner  refers  to  unlawful  conduct  of  an- 
other from  which  death  results,  in  the  ab- 
sence of  which  unlawful  conduct  neither  in- 
quest nor  view  of  the  body  is  necessary.  Id. 
To  warrant  the  holding  of  an  inquest,  the 
killing  should  be  shown  to  have  been  sudden 
and  unusual  and  of  such  a  nature  as  to  indi- 
cate a  possibility  of  death  by  the  hand  of  the 
deceased  or  through  the  instrumentality  of 
some  other  person.  Evidence  held  to  justify 
the  taking  of  an  inquest  in  thirteen  cases, 
but  not  in  a  fourteenth.  Morgan  v.  San 
Diego   County    [Cal.   App.]    86   P.    720. 

61,  62.  Miller  v.  Cambria  County,  29  Pa, 
Super.  Ct.  166. 

63.  Finarty  v.  Marion  County,  127  Iowa, 
543,  10?  N.  W.  772.  An  answer  in  an  ac- 
tion for  coroner's  fees  alleging  that  no  sup- 
position or  suspicion  of  death  by  unlawful 
means  existed,  but  not  alleging  that  the 
mind  of  the  coroner  was  devoid  of  suspicion 
or  that  he  was  corrupt,  ignorant,  or  stupid: 
is  bad  on  demurrer  as  being  a  mere  con- 
clusion and  immaterial.     Id. 


64.  First  inquest  by  a  justice  and  later 
another  by  the  coroner,  the  latter  not  justi- 
fted.  Morgan  v.  San  Diego  County  [Cal. 
App.]    86    P.    720. 

Go.  Act  April  14,  1834  (P.  D.  333),  not 
repealed  by  Act  May  24,  1887  (P.  L.  185). 
Commonwealth   v.  Mallini    [Pa.]    63   A.   414. 

66.  The  general  law  requiring  all  claims 
to  be  so  audited  (Code  1896,  §  958,  subd.  3, 
§§  1416,  1417,  and  1429,  subd.  4.  and  local  act 
Feb.  18,  1899),  and  the  special  law  of  Feb.  10, 
1899  (Acts  1898-99,  p.  815),  providing  that 
the  board  have  no  discretion  in  allowing 
coroner's  fees,  held  not  inconsistent.  Miller 
V.   State   [Ala.]    39    So.    658. 

67.  Finarty  v.  Marion  County,  127  Iowa, 
543,   103  N.  W.   772. 

68.  The  mere  asking  for  money  not  be- 
ing in  itself  unlawful.  People  v.  Jackson, 
47  Misc.  60,  95  N.  Y.  S.  2S6. 

69.  Indictment  held  defective  in  failing 
to  allege  that  defendant  had  jurisdiction  of 
the  case  and  was  in  the  exercise  of  his  offi- 
cial functions  thereto.  People  v.  Jackson, 
47  Misc.   60.    95   N.   Y.   S.    286. 

70.  People  V.  Hoffmann  [Mich.]  12  Det. 
T.eg.  X.  805,  105  N.  "W.  838.  Held  proper  to 
permit  deputy^  auditor  general  to  testify 
that  he  relied  'upon  coroner's  certificate  in 
making   out   warrant.     Id. 
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further  shown  that  the  coroner's  clerk  in  order  to  make  a  claim  against  the  state 
o-iit  of  the  case  obtained  the  attending  physician's  statements  that  the  deceased  was 
a  stranger/^  and  such  physician  may  testify  that  in  signing  the  coroner's  statement, 
as  presented  to  him,  that  deceased  was  a  "stranger/'  she  meant  a  stranger  to  herself 
and  not  a  stranger  to  the  state,'*  or  that  no  fees  were  received  as  per  coroner's  ac- 
count for  making  a  post  mortem  examination/^  EAddence  may  he  introduced  show- 
ing previous  similar  falsification  of  accounts  in  other  cases  as  shown  by  the  public 
records  to  support  an  inference  of  dishonesty.'^^  In  such  collateral  eases  it  may  be 
shown  that  the  deceased  person  in  one  instance  was  not  a  stranger,  but  for  five  years 
a  member  of  a  union  in  the  county  where  he  died,"  and  in  another  that  the  coroner 
held  no  inquest  as  per  charge  in  the  account.^ ^ 

The  verdict  of  a  coroner's  jury  is  not  admissible  in  evidence  on  an  issue  of  the 
sanity  of  a  testatrix  who  died  by  suicide.''^ 

CORPORATIONS.* 


§    1.      DefiuiUoii  and  NiUure  of  Corporations 

(S63). 

§   2.      Classification  of  Corporations  (863). 

§  3.  Creation,  Name  an<l  lOxistent-e  of  Cor- 
porations, and  the  Aniondisient,  Extension, 
and  Revival  of  Charters  (864).  Corporate 
Name  (866).  Purposes  (S67).  Fees  (867). 
I>roof   of  Incorporation    (S6S). 

§  4.  Effect  of  Irreanlarities  in  OrsanisBa- 
tion,  and  of  Failure  to  Incorporate  (868). 
Stockholder  as  Partner  or  Ag-ent  (869).  De 
Facto  Corporation  (869).  Collateral  Attack 
(869).      Estoppel  to  Deny  Incorporation  (870). 

§  5.  Promotion  of  Corporations;  Acts  Prior 
to  Incorporation  (871).  Incorporation  of 
Partnerships  (872).  Fraud  of  Promoters 
(f^72).  _       .   ., 

§  6.  Citizenship  and  Residence  or  Domicile 
of  Corporation    <S73). 

§    7.      PoAvers  of  Corporations    (873). 
A.   In    General    (873). 

P,.  Power    to    Take    and    Hold    Property 
<S74).  ^       ^ 

C.  Power  to  Transfer  or  Incumber  Prop- 

erty and   Franchises    (874). 

D.  Power    to    Contract    and    Incur    Debts 

(875).     Mode   of   Execution    of   Con- 
tracts   (876). 

E.  Power  to  Take  and  Hold  Stock  (876). 
§   8.     Effect     of     Ultra     Vires     and     Illegal 

Transactions   (877). 

§   9.     Torts,  Penalties  anil  Crimes  (879). 

§  10.  Actions  by  and  Against  Corporations 
(8S0). 

§  11.  Legislative  Control  Over  Corpora- 
tions  (884). 

§  12.  How  Corporations  May  I>e  Dissolved; 
Forfeiture  of  Cliarter;  Eftect  of  Dissolution; 
Winding  up  Under  Statutory  Provisions 
(SS.'i).  Dissolution  by  Consent  of  Stockhold- 
ers or  Directors  (886).  Forfeiture  of  Char- 
ter in  Proceedings  by  the  State  (886).  Cus- 
tody and  Sale  of  Property  (887).  Statutory 
Proceedings   (888). 

§  13.  Succession  of  Corporations;  Reor- 
gnniyatJoii;  Consolidation    (SSS). 

§   14.      Stock  and  Menshership   (893). 

A.  Membership   in    Corporations    in    Gen- 

eral   (892). 

B.  Capital    Stock    and    Shares    of    Stock 

(892). 

C.  Su!)Scriptions    to    Capital    Stock,    and 

Other    Agreements    to    Take    Stock 


(894).  Calls  and  Assessments 
(897). 

D.  IMiscellaneous  Rights  of  Stockholders 

(898).  The  Right  to  Dividends 
(898).  Right  to  Inspect  tlie  Books 
and  Papeis  of  the  Corporation 
(900).  Remedies  for  Injuries  to 
Stockholders  or  to  the  Corporation 
(901).  Stockholders  Suing  for  Cor- 
poration (903).  Costs  and  Allow- 
ances (905).  Receivers  and  Injunc- 
tions (905).  Contribution  Between 
Stockholders    (907). 

E.  Transfer    of    Shares    (907).     Mode    of 

Transferring    Shares,    Registration, 
New    Certificates    (909).     Pledge   or 
Mortgage    of   Shares    (910). 
1.5.     Management    of    Corporations    (911). 

A.  Control   of  Corporation   by  the  Stock- 

holders or  Members  (911).  Power 
of    the   Majority    (911). 

B.  Dealings  Between   a   Corporation  and 

Its   Stockholders    (911). 

C.  By-laws    (911). 

D.  Corporate     Meetings     and      Elections 

(912). 

E.  The    Right    to   Vote    (913). 

P.  Appointment,  Election,  and  Tenure 
of   Officers    (914). 

G.  Salary  or  Otlier  Compensation  of  Of- 
ficers   (914). 

H.  How  Directors  Must  Act;  Directors' 
Meetings,  Records,  and  Stock  Books 
(916).  Evidence  (916).  Penalties 
for  Refusal  of  Inspection  of  Stock 
Book     (916). 

I.  Powers  of  the  Directors  or  Trustees 
(916). 

J.  Powers  of  Officers  and  Agents  Other 
Than  Directors  or  Trustees  (917). 
Pleading  and  Evidence  of  Authority 
(920). 

K.  Apparent  Authority  of  Officers  and 
Agents  and  Estoppel  of  the. Corpo- 
ration and  of  Others  (920).  Accept- 
ance of  Benefits  (921).  Acquies- 
cence   in    Similar    Acts    (922). 

L..  Ratification  of  Unauthorized  Acts 
(922). 

M.  Notice  to  or  Knowledge  of  Officers  or 
Agents  as  Notice  to  or  Knowledge 
of   Corporation    (923). 

N.  Admis.sions,  Declarations,  and  Rep- 
resentations of  Officers  and  Agents 
(924). 
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O.  Delegation  of  Authority  by  Directors 
(925). 

P.  Personal     Liability     of     Officers     and 
Agents   (925).     Statutory  Liabilities 
*  (926). 

Q.  Liability  of  Officers  for  Mismanage- 
ment (926).  Statutory  Actions 
Against   Directors    (927). 

R.  Dealings  Between  a  Corporation  and 
the  Directors  or  Other  Officers  and 
Personal  Interest  in  Transactions 
(927).  Purchase  of  Corporate  Prop- 
erty (92S).  Purchase  of  Corporate 
Obligations  (930). 
§  IG.  Rt^htH  autl  Remedies  of  Creditors  of 
C«fri»oratious   ( !).30 } . 

A.  Th<^  Relation  of  Creditors  (930). 

B.  Rights     and     Remedies     of     Creditors 

Against  the  Corporation  (930). 
Priorities  Between  Cl'iims  (931). 
Assets    for   Creditors    (932).     Wind- 


ing up  Proceedings,  Assignment, 
Receivership    (932). 

C.  Rights    of   Corporate   Mortgagees   and 

Bondholders  (933). 

D.  Officers  and  Stockholders  as  Creditors 

(936).      Preferences    (937). 

E.  Liability  of   Stockholders   on   Account 

of  Unpaid  Subscriptions  and  Reme- 
di'-s  (937).  Fictitiously  Paid  up 
Stock  (945).     Limitations   (946). 

F.  Personal   Liability   of  Stockholder  for 

Debts  of  Corporation,  and  Remedies 
(946).  Persons  Liable  as  Stock- 
holders (947).  Ascertainment  of 
Corporate  Liability  and  Exhaustion 
of  Remedy  Against  It  (948).  Lim- 
itations (950).  Parties  (950).  De- 
fenses  (951).      Procedure  (951). 

G.  Rights     and     Remedies     of    Creditors 

Against  Directors  and  Other  Of- 
ficers  (952). 


§  1.  Definition  and  nature  of  corporations.' — As  a  general  rule,  a  corporation 
will  be  looked  upon  as  a  legal  entity/  but  only  until  a  sulficient  reason  for  the 
contrary  appears,  for  when  the  notion  of  legal  entity  is  used  to  defeat  public  con- 
venience, justify  a  wrong,  protect  fraud,  or  defend  crime,  the  law  will  regard  the 
corporation  as  an  association  of  persons.*  A  corporation  is  sometimes  expressly  de- 
clared to  be  a  person  within  the  meaning  of  this  word  as  used  in  statutes.^  A  joint 
stock  company  is  not  a  corporation.®  A  corporation  owes  its  existence  to  a  creative 
franchise,  M'hich  is  entirely  different  and  distinct  from  other  special  franchises 
which  the  corporation  may  be  endowed  with  at  the  time  of  its  incorporation  or 
may  subsequently  acquire.'^ 

§  2.  Classification  of ,  corporations.^ — In  determining  the  character  of  a  cor- 
poration, reference  must  be  had  to  that  portion  of  its  articles  of  association  ex- 
pressing the  nature  and  scope  of  its  business,"  and  the  fact  that  a  corporation  is 


71,  72,  73,  74.  People  v.  Hoffmann  [Mich.] 
12    Det.    Leg.    N.    805,    105    N.    W.    838. 

75.  Testimony  as  to  reasonableness  of  a 
$30  fee  immaterial  but  unprejudicial.  Peo- 
ple V.  Hoffmann  [Mich.]  12  Det.  Leg.  N.  805, 
105  N.  W.   838. 

76,  77,  78.  People  v.  Hoffmann  [Mich.]  12 
Det.  Leg.   N.  805,   105  N.  W.   838. 

79.  Both  the  testatrix  and  her  mother 
having  committed  suicide.  In  re  Dolbeer's 
Estate    [Cal.]    86   P.    695. 

1.  This  article  treats  generally  of  domestic 
private  corporations.  Foreign  corporations 
is  made  the  subject  of  a  separate  article 
(see  5  C.  L.  1470),  and  taxation  of  corporations 
is  treated  in  the  article  on  Taxes  (see  6 
C.  L.  1602).  Consult  for  questions  peculiar  to 
corporations  for  particular  purposes.  Banking 
and  Finance,  7  C.  L.  358;  Building  and  Loan 
Associations,  7  C.  L.  500;  Fraternal  Mutual 
Benefit  Associations,  5  C.  L.  1523;  Exchanges 
and  Boards  of  Trade,  5  C.  L.  1383;  Insurance, 
6  C.  L.  69;  Religious  Societies,  6  C.  L.  1289; 
Street  Railways,  6  C.  L.  1556;  Telegraphs 
and  Telephones,  6  C.  L.  1665;  Waters  and 
Water  Supply,  6  C.  L.  1840.  Related  topics 
are  Associations  and  Societies,  7  C.  L.  294; 
Franchises,  5  C.  L.  1518,  and  Joint  Stock  Com- 
panies,  6  C.  L.   209. 

The  analysis  here  adopted  is  embraced  in 
that  of  Clark  and  Marshall  on  Corporations. 
The     searcher     may     thus     readily     find     the 


earlier  cases  by  using  this  and  preceding 
articles  in  connection  with  Clark  and 
Marshall. 

2.  See    5    C.    L.    765. 

3.  United  States  v.  Milwaukee  Refrigera- 
tor Transit  Co.,   142  F.  247. 

4.  A  transit  company  organized  for  the 
purpose  of  enabling  a  brewing  company  to 
evade  the  provisions  of  the  Elkins  Act,  Feb. 
19,  1903,  c.  708  (32  Stat.  847),  relating  to  re- 
bates, held  sufficiently  identified  with  the 
brewing  company  to  render  commissions  paid 
the  transit  company  by  railroads  equivalent 
to  rebates  given  to  the  brewing  company. 
United  States  v.  Milwaukee  Refrigerator 
Transit   Co.,    142    F.    247. 

5.  Code  W.  Va.  1899,  c.  13,  §  17,  subd.  9. 
Tennis  Bros.  C,o.  v.  Wetzel  &  T.  R.  Co.,  140 
F.  193;  Wetzel  &  T.  R.  Co.  v.  Tennis  Bros. 
Co.  [C.  C.  A.]   145  F.  458. 

6.  Although  it  has  many  of  the  character- 
istics of  a  corporation,  tlie  distinction  being 
tliat  a  corporation  proper  owes  its.  existence 
to  the  sovereign  power,  while  a  joint  stock 
company  owes  its  existence  to  the  contract 
between  its  members.  People  v.  Rose,  219 
111.   46.    76  N.  B.   42. 

7.  San  Joaquin  &  K.  R.  Canal  &  Irriga- 
tion Co.  V.  Merced  County  [Cal.  App.]  84  P. 
285.      See    Taxes,    fi   <"'.   L.    1602. 

8.  See   5   C.   L.    765. 

9.  International   Boom   Co.  v.   Rainy   Lake 
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incorporated  uncTer  an  act  relating  to  private  corporations  will  not  prevent  it  from 
being  a  quasi  public  corporation  if  the  purposes  for  wliich  it  is  organized  bring  it 
within  the  latter  class.^°  A  public  service  corporation  is  one  which  underttlces,  in- 
dependentl}^  of  its  contract  duties,  to  furnish  the  public,  both  as  a  whole  and  as  in- 
dividuals, with  some  service  or  commodity.^^  A  distinction  is  made  between  busi- 
ness corporations  and  others,  in  that  the  former  are  required  to  comply  with  cer- 
tain formalities  before  engaging  in  business  in  foreign  states.^-  For  the  purposes 
of  taxation,  the  legislature  of  a  state  may  classify  corporations  in  any  way  it  may 
choose,  so  long  as  the  taxation  of  those  of  the  same  class  is  equal.^^  A  mutual  in- 
surance company  cannot  be  classed  as  a  corporation  organized  not  for  pecuniary 
profit,^*  nor  is  an  incorporated  athletic  club,  sustained  by  membership  dues,  witli- 
in  tlie  reason  of  the  rule  wliich  limits  the  liabilities  of  hospitals  and  other  corpora- 
tions of  like  nature.^^ 

§  3.  Creation,  name  and  existence  of  corporations,  and  tlie  amendment,  ex- 
tension, and  revival  of  charters}'' — A  sovereign  grant  is  necessary  to  confer  the 
powers  and  privileges  of  a  corporation,"  and  the  acts  and  formalities  necessary  to 
bring  the  corporation  into  being  are  prescribed  by  statute.^^  Failure  to  comply 
with  mandatory  provisions  relating  to  incorporation  will  prevent  the  proposed  cor- 
poration from  becoming  such  de  jure,^^  but  failure  to  comply  with  directory  pro- 
visions will  not  have  this  effect.-" 

.Where  the  laws  relating  to  incorporation  have  been  complied  with,  mandamus 
lies  to  compel  the  filing  of  the  articles  by  the  officer  whose  duty  it  is  to  file  them,^^ 
but  it  will  not  issue  to  compel  the  secretary  of  state  to  file  ai-ticles  of  association 
which  are  not  entitled  to  be  filed." 


River  Boom  Corp.  [Minn.]  107  N.  W.  735. 
And  it  cannot  be  made  another  kind  of  cor- 
poration merely  by  being  labeled  as  such, 
if  its  declared  objects  show  it  to  be  some- 
thing else.     Id. 

10.  A  natural  gas  company  incorporated 
under  Burns'  Ann.  St.  Ind.  1901,  c.  38,  re 
lating-  to  the  organization  of  manufacturing 
and  mining  companies,  may  nevertheless  be 
a  quasi  public  corporation.  Quinby  v.  Con- 
sumers' Gas  Trust  Co.,  140  F'.  362.  See,  also. 
Citv  of  Indianapolis  v.  Con.-^umers'  Gas  Trust 
Co."  [C.  C.  A.]  144  F.  641.  The  investing  of 
natural  gas  companies  with  the  power  to 
use  city  streets  was  a  declaration  and  estab- 
lishment of  the  fact  that  such  companies 
were  engaged  in  performing  public  services. 
Id. 

11.  Such,  for  example,  as  water.  Robbms 
V.  Bangor  R.  &  Elec.  Co.,  100  Me.  496,  62 
A.  136.  From  the  existence  of  the  public 
duty  the  law  will  imply  a  contract,  if  neces- 
sary, with  each  citizen  served.  Id.  See  post 
§    7,    subd.    A,    In    general. 

1U>.  St.  1903,  p.  437,  §  58,  requiring  foreign 
corporations  to -file  a  certain  power  of  at- 
torney or  certificate  with  the  secretary  of 
state,  not  applicable  to  a  foreign  university 
corporation.  Tulane  University  v.  O'Connor 
[Mass.]  78  N.  E.  494.  Rev.  Civ.  Code  §  883. 
Bishop  &  Babcock  Co.  v.  Schleuning  [S.  D.] 
104  N.  W.  854;  Thompson  v.  Scroyer  [S.  D.] 
104   N.   W.   854. 

13.  License  taxes  imposed  by  Code  Supp. 
1902.  §  1333d,  on  insurance  companies.  Iowa 
Mut.  Tornado  Ins.  Ass'n  v.  Gilbertson  [Iowa] 
106  N.  W.  153. 

14.  Neither  under  Code,  §  1642,  relating  to 


the  organization  of  corporations  not  for 
pecuniary  profit,  nor  under  section  1304,  ex- 
empting religious,  charitable,  and  education- 
al corporations  from  taxation,  nor  w^ithin 
the  exceptions  stated  in  Code  Supp.  1902, 
§  1333d,  relating  to  license  taxes.  Iowa  Mut. 
Tornado  Ins.  Ass'n  v.  Gil'oertson  [Iowa]  106 
X.  V^.  153. 

15.  Athletic  club  liable  for  injuries  to 
members  through  negligence  of  its  servants. 
Beecroft  v.  New  York  Athletic  Culb,  97  N. 
Y.  S.  831. 

16.  See  5  C.  L.  766. 

17.  Unincorporated  joint  stock  company 
does  not  possess  such  powers  and  privileges. 
Spotswood  V.  Morris  [Idaho]   85  P.  1094. 

IS.  Under  Ky.  St.  1903,  §  539.  subd.  7,  re- 
quiring the  articles  of  incorporation  to  show 
the  place  when  the  officers  are  to  be  elected, 
a  statement  of  the  principal  place  of  trans- 
acting business  is  sufficient,  the  election  of 
officers  being  a  part  of  the  business  of  the 
corporation,  -which,  unless  otherwise  specified, 
must  be  transacted  at  its  principal  place  oi 
business.  McChesney  v.  Batman  [Ky.]  89 
S.  W.   198. 

19.  Butler  Paper  Co.  v.  Cleveland,  220  III. 
128,   77   N.   E.   99. 

20.  Requirement  of  notice  to  stockholders 
of  first  meeting  to  be  given  in  certain  way, 
bv  Kurd's  Rev.  St.  1903,  c.  32,  §  3.  Butler 
Paper  Co.  v.  Cleveland,  220  111.  128,  77  N.  E. 
99. 

31.  Secretary  of  state.  McChesney  v.  Bat- 
man [Ky.]   89  S.  W.  198. 

£3.  In  Washington,  trust  companies  can- 
not be  incorporated  under  the  general  incor- 
poration laws,  but  must  be  incorporated  un- 
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In  the  absence  of  a  reservation  of  power  to  amend,  cliange  or  al- 
•ter  the  chai-ter  of  a  corporation,  the  legislature  cannot,  by  Subsequent 
legislation,  deprive  a  corporation  of  its  charter  powers  upon  the  strength  of 
which  the  corporation  was  organized,-^  and  an  intention  to  interfere  with  such 
rights  will  not  be  presumed  f""  nor,  in  the  absence  of  such  a  reservation,  can  the 
state  amend  a  charter  in  any  material  way  without  the  consent  of  the  corporation,^* 
and  this  exemption  may  be  claimed  not  only  by  the  corporation  which  made  the 
contract  but  by  any  legal  successor  thereof ;-"  but  a  corjwration  organized  under  gen- 
eral incorporation  laws  holds  its  franchises  subject  to  the  right  of  the  state  to 
change  those  laws  in  any  manner  it  may  deem  proper,  except  that  vested  rights 
must  not  be  interfered  with,-'  and  as  statutory  and  constitutional  reservations  of 
the  right  to  amend  or  repeal  charters  constitute  a  part  of  all  charters  granted  while 
such  provisions  are  in  force,-^  all  who  become  members  of  a  corporation,  as  well 
as  those  who  bestow  benefactions  upon  it,  being  thus  charged  with  notice  of  the 
reserved  power  of  the  state  to  amend,-^  an  amendment  of  a  charter  pursuant  to 
such  a  reservation  does  not  impair  any  contract  between  the  corporation  and  the 
8tate.^°  Under  a  reservation  of  power  .to  alter  or  repeal  corporate  charters,  the 
state  may  regulate  the  internal  affairs  of  the  corporation,  where  the  regulating  law 
is  geueral  and  exhibits  the  public  policy  of  the  state,^^  tliough  the  effect  of  the  alter- 
ation is  to  add  to  the  burdens  of  the  stocldiolders  by  increasing  their  liability,  or 
to  decrease  the  value  of  their  stock,  or  to  change  the  name,  offices,  or  proportion  in 
the  management  and  control  of  the  corporation,^^  but  such  regulation  must  not 
interfere  with  the  contracts  or  vested  rights  of  corporations  existing  prior  to  ita 
adoption.^^     A  reserved  right  to  amend  or  alter  the  charter  of  a  corporation,  sub- 


der  Laws  1903,  p.  367,  c.  176,  and  the  secretary 
of  state  will  not  be  compelled  to  file  the  ar- 
ticles of  a  trust  company  not  organized  pur- 
suant to  this  statute.  State  v.  Nichols,  40 
"Wash.  437,  S2  P.  741.  Where  the  applicant 
has  no  right  to  use  the  name  under  which  it 
seeks  to  be  incorporated.  People  v.  Rose, 
219  111.  46,  76  N.  E.  42.  See  post  this  section, 
subd.  Corporate  Name. 

23.  Power  to  lay  gas  pipes  in  streets  of 
township.  Public  Service  Corp.  v.  De  Grote 
[N.  J.  Eq.]  C2  A.  65. 

24.  Charter  right  to  lay  gas  pipes  in 
streets  of  township  not  repealed  or  modified 
by  subsequent  act  subdividing  such  township 
into  several  townships.  Public  Service  Corp. 
V.   De   Grote    [N.    J.    Eq.]    62   A.'  65. 

25.  Such  an  a.mendment  would  be  violative 
of  the  constitutional  prohibition  against  im- 
pairment of  contracts.  State  v.  Chicago  & 
N.  W.  R.dCo.  [Wis.]  lOS  N.  W.  594. 

26.  Corporate  purchaser  of  city  water- 
works plant  from  a  corporation  held  to  be 
protected  from  violation  of  a  contract  be- 
tween the  old  company  and  the  city  which 
passed  to  the  new  corporation  under  its  pur- 
chase, though  the  new  corporation  was  not 
organized  until  after  the  adoption  of  the 
statutory  or  constitutional  provision  reserv- 
ing the  right  to  amend  or  alter  the  charters 
of  all  corporations.  City  of  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  202  U.  S.  453,  50 
Law.    Ed. . 

27.  This  is  true  whether  there  be  a  statu- 
tory reservation  of  the  right  to  change  or 
not.  Converse  v.  Aetna  Nat.  Bank  [Conn.] 
61  A.  341. 

2S.     Under  Rev.  St.  pt.   1,  c.   18,   tit.   3,   S   8, 
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the  charters  of  all  corporations  are  iiub- 
ject  to  alteration,  suspension,  or  repeal,  in 
the  discretion  of  the  legislature.  Lord  v. 
Equitable  Life  Assur.  Soc,  109  App.  Div. 
252,  96  N.  Y.  S.  10.  Under  this  statute  the 
charter  of  a  life  insurance  company  may  bo 
altered,  suspended,  or  repealed,  notwith- 
standing section  11  of  the  Laws  of  1S53,  c- 
463,  under  -which  the  company  was  organized, 
provides  that  companies  organized  there- 
under shall  be  subject  to  the  general  cor- 
poration law  "except  as  hereinafter  specially 
provided  for,"  and  section  20  provides  that 
the  charters  of  such  companies  shall  con- 
tinue for  twenty  years.     Id. 

29.  Amendment  by  passage  of  general  law 
relating  to  consolidation.  Central  University 
v.   Walter's   Ex'rs    [Ky.]    90    S.    W.    1066. 

SO.     State  V.  Chicago  &  N.  W.  R.  Co.  [Wis.] 

108  N.  W.  594. 

31.  Hinckley  v.  Schwarzschild  &  Sulzber- 
ger Co.,  107  App.  Div.  470,  95  N.  T.  S.  357; 
Lord  V.  Equitable  Life  Assur.  Soc,  109  App. 
Div.    252,    96   N.   T.   S.    10. 

33.  Hinckley  v.  Schwarzschild  &  Sulzber- 
ger Co.,  107  App.  Div.  470,  95  N.  T.  S.  357. 
Applied  to  life  insurance  company.  Lord  v. 
Equitable  Life  Assur.  Soc,  109  App.  Div.  252, 
96  N.  T.  S.  10. 

33.     Lord    V.     Equitable    Life    Assur.    Soc, 

109  App.  Div.  252,  96  N.  T.  S.  10.  An  amend- 
ment authorizing  the  issue  of  preferred  stock 
upon  the  vote  of  two-thirds  of  the  stock- 
Iiolders,  and  the  consequent  subordination  of 
the  rights  of  the  stockholders  who.se  stock 
is  already  issued,  is  within  the  reserved 
power  of  the  legislature  under  Const,  art- 
8,   §   1,  though  additional  burdens  are  thftre- 


8G6 


COBPOEATIONS  8  3. 


7  Cur.  Law. 


ject  to  the  condition  that  no  injustice  shall  be  done  to  the  interests  of  the  stock- 
holders, cannot  be  exercised  to  the  impairment  of  the  contracts  of  the  corporation;^*' 
nor  can  the  state  use  its  right  to  amend  for  the  purpose  of  appropriating  the  cor- 
poration's property  without  the  consent  of  its  members,"^  and  an  amendment  to  the 
charter  of  a  corporation  will,  if  possible,  be  construed  so  as  not  to  interfere  with  the 
contractual  obligations  of  the  corporation  already  incurred.^**  The  reserved  right  to 
amend  the  charter  of  a  corporation  cannot  be  destroyed  by  a  mortgage  and  sale 
tliereunder.^^ 

The  right  to  amend  or  alter  their  charters  is  sometimes  delegated  to  the  cor- 
porations themselves.^® 

An  amendment  to  articles  of  incorporation  need  not  be  acknowledged  unless 
an  acknowledgment  is  required  by  the  statute  authorizing  the  amendment,^®  but 
where  amendments  are  required  to  be  filed  with  the  secretary  of  state,  no  rights 
can  be  claimed  under  amendments  which  have  not  been  filed.*"  The  exercise  of 
powers  not  conferred  by  the  articles  of  incorporation  cannot  be  justified  by  amend- 
ments thereto  subsequently  filed.*^ 

An  act  extending  the  period  of  existence  of  a  corporation  is  a  grant  of  corpor- 
ate power ,*^  but  it  does  not  follow  from  this  that  such  an  act  as  applied  to  corpora- 
tions existing  under  special  acts  is  itself  a  special  act.*^ 

Corporate  name.** — A  corporate  name,  or  the  right  to  use  it,  is,  in  a  sense. 


by  Imposed  upon  the  shareholders.  Hinckley 
V.  Schwarzschild  &  Sulzberger  Co.,  107  App. 
Div.   470,    95   N.   Y.   S.    357. 

34.  Miss.  Const.  1890.  §  178.  City  of  Vicks- 
burg-  V.  Vicksburg  Waterworks  Co.,  202  U.  S. 

453,    50    Law.    Ed. .     Authorizing    a    city 

to  construct  its  own  waterworks,  held  an  im- 
pairment of-  an  exclusive  contract  between 
the  city  afid  a  corporation  already  having  the 
right  to  maintain  such  works.     Id. 

35.  The  property  of  a  mutual  insurance 
company  and  the  equitable  interests  of  the 
members  in  such  property  are  within  the 
state  constitutional  guaranty  against  im- 
pairment of  the  obligation  of  a  contract,  and 
within  the  inhibition  of  the  national  con- 
stitution as  regards  equal  protection  of  the. 
laws  and  deprivation  of  property  without 
due  process  of  law.  Huber  v.  Martin  [Wis.] 
105  N.  W.  1031.  A  law  enacted  during  the 
life  of  a  mutual  insurance  company,  pro- 
viding for  the  distribution  of  its  assets  or 
the  bestowal  thereof  upon  another  without 
the  consent  of  all  of  its  members,  is,  in  the 
absence  of  charter  authority  therefor,  uncon- 
stitutional.    Id. 

36.  Supplement  of  1867  to  the  charter  of 
the  Jersey  City  &  Bergen  Railroad  Company 
(P.  L..  1867,  p.  53),  in  enacting  that  the  com- 
pany should  not  be  hindered  by  any  city 
or  town  in  constructing  and  running  its  rail- 
roads, provided  the  same  should  be  con- 
structed and  run  according  to  the  provisions 
of  said  act,  did  not  discharge  the  company 
from  its  obligation  to  Jersey  City  to  pay 
licenses  which  the  company  had  undertaken 
bv  contract  to  pay.  Jersey  City  v.  North 
Jersey  St.  R.  Co.,  72  N.  J.  Law,  383,  61  A. 
95. 

37.  The  Union  Pacific  Railroad  Company 
being  originally  a  quasi  public  enterprise 
fostered  by  the  Federal  government,  and 
there  being  a  reservation  of  the  r'ght  to 
amend   its  charter  as  public  interests  might 


require,  where  an  amendment  to  its  charter 
giving  it  the  right  to  issue  bonds  to  con- 
struct a  bridge  provided  that  the  bridge 
should  be  open  to  use  by  other  roads,  such 
proviso  was  not  defeated  by  a  mortgage 
foreclosure  sale  of  the  road,  though  the 
amendment  was  enacted  after  the  execution 
of  the  mortgage  under  which  the  foreclosure 
sale  was  had.  Union  Pacific  R.  Co.  v. 
Mason  City,  etc.,  R.  Co.,  199  U.  S.  160,  50 
Law.   Ed. . 

38.  See  Act  March  20,  1903,  amending  Code 
S  1283.  Montgomery  Amusement  Co.  v.  Mont- 
gomery Traction  Co..  139  F.  353.  The  sav- 
ing clause  of  Act  Oct.  2,  1903,  preserved 
to  a  street  railroad  company  existing  prior 
to  the  enactment  of  such  act  the  right  to 
amend  its  charter  pursuant  to  the  authority 
conferred  by  Act  March  20.  1903,  notwith- 
standing §  47  of  the  Act  of  Oct.  2,  1903, 
providing  a  method  for  amendment  of  the 
cl'iarters  of  street   railroad  companies.     Id. 

39.  No  acknowledgment  of  amendments 
of  articles  of  railroad  corporation  is  requir- 
ed by  Civ.  Code  «  362.  Boca  &  L.  R.  Co.  v. 
Sierra  Valleys  R.  Co.  [Cal.  App.]  84  P. 
298. 

40.  Right  to  condemn  property  along  cer- 
tain right  of  way.  Boca  &  L.  R.  Co.  v.  Sierra 
Valleys  R.  Co.   [Cal.  App.]  84  P.  298. 

41.  Right  to  condemn  property  along  cer- 
tain route.  Boca  &  L.  R.  Co.  v.  Sierra  Val- 
leys R.  Co.  [Cal.  App.]   84  P.  298. 

42.  Jersej^  City  v.  North  Jersey  St.  R. 
Co.   [N.  J.  Law]    63  A.  906. 

43.  Act  April  21,  1876  (P.  L.  1876,  p.  235, 
Gen.  St.  p.  972),  providing  a  method  for 
the  extension  to  corporate  existence,  was 
not  intended  to  extend  the  duration  of 
special  privileges  or  franchises,  and  hence, 
though  it  applied  to  corporations  holding 
such  privileges,  it  was  not  contrary  to  Const, 
art.  4,  §  7,  par.  11,  prohibiting  special  acts 
conferring  corporate  powers.     Jersey  City  v. 
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property,  and  may  be  assigned"^  and  profected  by  injimction/"  and  a  certificate  of 
incorporation  will  not  be  issued  under  a  name  already  appropriated  by  another  cor- 
poration or  association,*^  or  where  the  right  to  the  name  is  doubtfuL*^  The  mere 
change  of  name  of  a  corporation  will  not  change  the  identity  of  the  corporation  or 
relieve  it  of  any  of  its  liabilities."  The  use  of  a  name  importing  that  the  user  is 
a  corporation  is  not  conclusive,^*'  and  the  use  of  a  corporate  name  for  the  purpose  of 
soliciting  business,  when  the  persons  or  company  so  using  such  name  are  not  in  fact 
incorporated,  is  sometimes  prohibited  by  statute,^!  but  the  bare  fact  of  the  use  of 
a  corporate  name  by  persons  unincorporated  will  not  bring  them  within  such  a 
statute,"  nor  render  the  contracts  of  such  persons  invalid.^^  Where  a  voluntary 
association  is  incorporated,  the  name  of  the  corporation  need  not  be  the  same  as 
that  of  the  voluntary  association.^*  The  misnomer  of  a  corporation  will  be  re- 
garded as  immaterial  where  the  identity  of  the  corporation  intended  can  be  ascer- 
tained from  the  name  used.^^ 

Purposes.^^ 

Fees.'"' — Fees  paid  voluntarily  but  under  a  misapprehension  of  law  cannot  be 
recovered  back.°^ 


North    Jersey    St.    R.    Co.    [N.    J.    Law]    63    A. 
906. 

44.  See  5  C.  L,.   768. 

45.  So  as  to  give  a  purchaser  from  the 
corporation's  assignee  for  creditors  the  right 
to  use  such  name  as  a  designation  of  publica- 
tions formerly  issued  under  its  name.  Loth- 
rop  Pub.  Co.  V.  Lothrop,  Lee  &  Shepard  Co. 
[Mass.]  77  N.  E.  841. 

46.  Injunction  to  restrain  use  of  corporate 
name  of  plaintiff  by  another  corporation 
engaged  in  a  competitive  business.  People 
V.  Rose,  219  111.  46,  76  N.  E.  42. 

47.  Mandamus  will  not  lie  to  compel  the 
issue  of  a  certificate  of  incorporation  under 
a  name  to  which  the  applicants  have  no 
right,  as  where  another  corporation  would 
have  the  right  to  enjoin  tlie  use  of  the 
name  by  the  new  corporation.  People  v. 
Rose,  219  111.  46,  76  N.  E.  42.  The  use  by  a 
pprtnership  or  joint  stock  company  of  a 
corporate  name  in  violation  of  1  Starr  &  C. 
Ann.  St.  1896  [2nd  Ed.],  p.  1332.  par.  368, 
will  not  give  a  corporation  the  right  to  use 
the  name  of  sucli  company,  so  as  to  entitle 
it  to  mandamus  to  compel  tlie  issue  of  a 
certificate  of  incorporation  to  it  under  such 
name.  Id.  Under  Cobbey's  Ann.  St.  1903, 
the  auditor  is  not  authorized  to  issue  a 
certificate  of  organization  to  a  corporation 
whose  name  or  title  resembles  one  already 
in  use  in  the  state  to  such  an  extent  as  to 
have  a  tendency  to  mislead  the  public. 
Knights  of  Maccabees  of  the  World  v. 
Searle  [Neb.]  106  N.  W.  448.  A  benevolent 
society  is  prohibited  by  Rev.  St.  1899,  §  1394, 
from  being  incorporated  under  a  name  al- 
ready assumed  by  another  such  society. 
Young  Women's  Christian  Ass'n  v.  St.  Louis 
Women's  Christian  Ass'n,  115  Mo.  App.  228. 
91  S.  W.  171.  But  this  statute  does  not  give 
one  benevolent  association  tlie  right  to  be- 
come a  party  to  proceedings  by  another  such 
society  for  incorporation  for  tlie  purpose  of 
objecting  that  the  name  of  the  latter  has 
already  been  appropriated  by  the  former. 
Id. 

48.     As   where   it   appeared    that   a   foreign 
company,   which   had  not   complied   with    the 


statutory  conditions  precedent  to  the  right 
of  a  corporation  to  do  business  in  the  state, 
was  doing  business  in  the  state,  but  it  did 
not  appear  whether  such  company  was  a  cor- 
poration within  the  statute  imposing  such 
conditions  or  was  a  partnership  belonging 
to  that  class  of  partnerships  called  joint 
stock  companies.  People  v.  Rose,  219  111.  46, 
76  N.  E.  42. 

49.  Wright-Caesar  Tobacco  Co.  v.  Hoen 
&   Co.    [Va.]    54    S.   E.    309. 

50.  Concern  using  name  importing  that 
it  was  a  corporation,  held  to  have  used  such 
name  only  as  a  trade  name  under  which  a 
partnership  was  conducted  (Whitt  v.  Blount, 
124  Ga.  671,  53  S.  E.  205),  but  in  the  absence 
of  a  contrary  showing  a  concern  using  a 
corporate  name  will  be  presumed  to  be  in- 
corporated (Turner's  Chapel  African  M.  E. 
Church  V.  Lord  Lumber  Co.,  121  Ga.  376,  49 
S.   E.   272). 

51.  1  Starr  &  C.  Ann.  St.  1S96  [2nd  Ed.] 
p.  1332,  par.  368.  People  v.  Rose.  219  111. 
46,  76  N.  E.  42.  See,  also.  Trade  Marks  and 
Trade  Names,  6  C.  L.  1713,  for  discussion  of 
these  and  similar  statutes  relating  to  use 
of  partnersliip  names. 

52.  The  purpose  of  1  Starr  &  C.  Ann.  St. 
1896  [2nd  Ed.]  p.  1332,  par.  368,  is  to 
prevent  the  fraudulent  use  of  a  corporate 
name  for  the  purpose  of  securing  business, 
etc.      People  v.   Rose.   219   111.   46,   76  N.   E.   42. 

53.  The  penalty  imposed  by  1  Starr  & 
C.  Ann.  St.  1896  [2nd  Ed.]  c.  1332,  par. 
368,  for  unauthorized  use  of  corporate  name, 
is  exclusive.  People  v.  Rose,  219  111.  46,  76 
N.  E.  42. 

54.  See  Rev.  St.  1898,  §  1991.  Spirftunl 
&  Philosophical  Temple  v.  Vincent  [Wis.] 
105   N.    W.    1026. 

55.  In  pleading.  Clifford  v.  Thun  [Xeb] 
104  N.  W.  1052;  Nisbet  v.  Clio  Min.  Co. 
[Cal.  App.]  83  P.  1077;  Grafton  Grocery  Co. 
V.  Home  Brewing  Co.  [W:.  Va.]  54  S.  E. 
349;  Western  Bank  &  Trust  Co.  v.  Ogden 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  594,  93  S. 
W.  1102.  See  post.  §  10,  Actions  by  and 
against  corporations.  The  misnomer  of  a 
corporation   in   a  devise   or  bequest   will   not 
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Proof  of  incorporation^'^ — The  corporate  existence  of  a  litigant  suing  or  sued 
as  a  coi*poration  need  not  be  ^Droved  unless  put  in  issue  by  the  pleadings,*'"  but  when 
the  existence  of  a  corporation  is  properly  assailed,  the  burden  of  proof  is  upon  it 
to  show  that  it  is  either  a  de  jure  or  a  de  facto  corporation.*^^  This  burden  may  be 
supported  by  presumption  arising  from  the  use  of  a  corporate  name,°-  by  inference 
from  facts  connected  with  its  business,^^  by  its  'articles  of  incorporation,®^  or  certi- 
fied copy  thereof.*^^ 

§  4.  Effect  of  irregularities  in  organizidion,  and  of  failure  to  incorporate.^^ — 
A  corporation  cannot  legally  carry  on  business  until  it  has  complied  with  all  the 
formalities  required  by  law;"^  but  there  is  a  clear  distinction  between  acts  required 
to  be  done  as  conditions  precedent  to  the  existence  of  tlie  corporation  and  those 
which  are  groimd  for  forfeiture  of  charter  rights  after  they  have  been  legally  ac- 
quired,®^ and  failure  to  perform  acts  coming  witliin  the  latter  class  does  not  ipso 
facto  cause  a  forfeiture  of  the  corporation's  charter,®^  the  question  of  forfeiture  in 
such  case  being  solely  between  the  corporation  and  the  stated"  Only  the  state 
can  complain  of  purely  formal  defects  in  the  organization  of  a  corporation.'^ 

A  conveyance  of  corporate  property  after  amendment  of  its  charter  but  before 
the  recording  of  the  amendment  is  not  necessarily  invalid.'^^ 


defeat  the  devise  or  bequest  where  the 
identity  of  the  corporation  is  otherwise  suf- 
ficiently certain.  Doan  v.  Vestry  of  Parish 
of  Ascension  [Md.]   64  A.  314. 

56.  See    5    C.    L.    76S. 

57.  See  5  C.  L.  769. 

58.  Alton  Light  &  T.  Co.  v.  Rose,  117  111. 
App.  83. 

59.  See   5   C.  L..    769. 

60.  Where  an  allegation  of  the  corporate 
existence  of  the  defendant  is  not  denied, 
it  need  not  be  proved.  Simon  v.  Calfee 
[Ark.]  95  S.  W.  1011.  Where  a  corporation 
is  sued  as  su2h,  a  general  denial  does  not 
put  its  corporate  existence  in  issue.  Mont- 
gomery V.  Seaboard  Air  Line  R.  Co.  [S.  C] 
53  S.  B.  9S7.  Where  a  corporation  is  sued 
as  such,  an  appearance  and  answer  to  the 
merits  admits  its  corporate  existence.  Faust 
V.  Southern  R.  Co.   [S.  C]   54  S.  E.  566. 

61.  Morrison  v.  Indianapolis  &  W.  R.  Co. 
[Ind.]  76  N.  E.  961.  Plea  nul  tiel  corpora- 
tion puts  the  burden  of  proof  on  the  cor- 
poration plaintiff.  Spreyne  v.  Garfield  Lodge 
No.  1.  117  111.  App.  253. 

62.  Where  the  name  of  a  party  to  an  ac- 
tion imports  that  it  is  a  corporation,  it  will 
be  presumed  to  be  such  until  the  contrary 
appears.  Name  of  party  was  "P.  A.  Lord 
Company."  Turner's  Chapel  African  M.  E. 
Church  v.  Lord  Lumber  Co.,  121  Ga.  376,  49 
S.  E.  272.  But  the  use  of  a  corporate  name 
is  not  conclusive  that  the  user  is  a  cor- 
poration. Whitt  v.  Blount,  124  Ga,  671,  53 
S.  E.  205. 

63.  A  w^ritten  receipt  showing  that  a 
party  contracted  with  a  corporation  in  its 
corporate  name,  and  received  money  from 
such  corporation,  is  sufficient  evidence  of 
incorporation  in  a  suit  by  the  corporation 
on  such  contract.  Sierra  Land  &  Cattle  Co. 
V.  Bricker  [Cal.  App.]   85  P.  665. 

64.  The  articles  of  incorporation,  with 
the  filing  marks  thereon,  constitute  evidence 
both  of  the  filing  and  of  due  incorpora- 
tion. Sierra  Land  &  Cattle  Co.  v.  Bricker 
[Cal.    App.]     85     P.     665.     Charter    does     not 


prove  corporate  existence  where  there  is  a 
material  discrepancy  of  name.  Charter  to 
"United  Slavonians  Benevolent  Society"  does 
not  prove  corporate  existence  of  Garfield 
Lodge  No.  1  of  the  United  Slavonians  Benev- 
olent Society.  Spreyne  v.  Garfield  Lodge  No. 
1,  117  111.   App.   2.53. 

65.  But  where  there  is  no  provision  for 
the  recording  of  a  charter,  a  certified  copy 
of  such  charter  from  the  records  where 
It  is  recorded  is  not  admissible  in  evidence. 
There  is  no  provision  for  the  record  of 
charters  of  consolidated  railroad  companies, 
issued  under  Civ.  Code  1902,  §  2050.  Mont- 
gomers'-  v.  Seaboard  Air  Line  R.  Co.  [S.  C] 
53  S.  E.   987. 

66.  See    5    C.    L.    769. 

67.  Payment  of  bonus  tax  required  by 
Acts  1900,  p.  411,  c.  272.  Murphy  v.  Wheatley 
[Md.]    63   A.    62. 

68.  Murphy    v.    Wheatley    [Md.]    63    A.    62. 

69.  Failure  of  a  corporation  to  pay  the 
bonus  tax  required  by  Acts  1900,  p.  411,  c. 
272,  did  not  ipso  facto  cause  a  forfeiture 
of  its  charter,  where  the  corporation  did  not 
organize  within  two  years  from  the  grant- 
ing of  its  charter  and  the  tax  was  not  as- 
sessed against  it,  though  §  85a  provides  that 
the  failure  to  pay  the  tax  in  such  case  shall 
raise  a  conclusive  presumption  that  the  cor- 
poration has  surrendered  its  charter  rights. 
Murphy  v.  Wheatley  [Md.]  63  A.  62.  See  post 
§  16,  subd.  F,  Personal  Liability  of  Stock- 
holders for  Debts  of  Corporation  and  Reme- 
dies. 

70.  Murphy   v.    Wheatley    [Md.]    63    A.    62. 

71.  The  defendant  in  condemnation  pro- 
ceedings by  a  railroad  company,  cannot  take 
advantage  of  the  amended  certificate  of  tlie 
plaintiff's  incorporation  not  being  acknowl- 
edged or  proved  before  the  proper  officer. 
Philadelphia  &  C.  Ferry  Co.  v.  Intercity  Link 
R.  Co.   [N.  J.  Law]   62  A.  184. 

72.  Amendment  authorized  Increase  of 
capital  stock  and  of  number  of  directors 
from  three  to  five,  and  the  five  directors 
chosen  under  the  amendment  acted,  without 
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Stockholder  as  partner  or  agent.''^ — Incorporators  who  transact  business  upon 
the  strength  of  an  organization  which  is  materially  defective  under  the  enabling 
statute  are  personal!)'  liable  as  partners  to  those  dealing  with  them  without  knowl- 
edge of  the  incorporation/*  and  under  this  rule  officers  and  stockholders  of  a  foreign 
corporation  wliich  is  engaged  in  a  business  which  it  is  not  authorized  to  conduct 
may  be  held  liable  as  partners  to  a  party  dealing  with  the  employees  of  the  corpora- 
tion;^^ but  the  incorporators  cannot  be  held  liable  as  partners  on  the  ground  of 
irregularities  in  the  organization  of  the  corporation/^  nor  on  account  of  faJse  state- 
ments in  the  articles  of  association/^  nor  on  account  of  fraudulent  concealment  from 
the  secretary  of  sta,te,  on  the  application  for  the  certificate  of  incorporation,  of 
the  failure  to  comply  with  the  statutory  provisions  relative  to  incorporation/^ 

De  facto  corporation^^ — A  law  under  which  a  corporation  may  be  created  de 
jure  is  essential  to  the  existence  of  a  corporation  de  facto/°  but  given  the  necessary 
legal  basis  for  a  de  facto  corporation,  its  existence  is  a  matter  of  fact  to  be  estab- 
lished by  evidence/^  and  its  powers,®^  and  the  validity  of  its  acts,  depend  to  a  great 
extent  upon  the  doctrines  of  collateral  attack^^  and  estoppel.^* 

Collateral  attacTc.^^ — As  a  general  rule,  corporate  integrity  cannot  be  collateral- 
ly attacked,^*  or,  in  other  words,  the  legality  of  the  organization  of  a  corporation 
can  only  be  attacked  by  a  direct  proceeding  by  quo  warranto,®^  but  this  rule  does 


objection,  as  directors,  and  pursuant  to  au- 
thority given  by  stockholders.  Werle  v. 
Northwestern  Flint  &  Sandpaper  Co.,  125 
Wis.   534.   104  N.  W.  743. 

73.  See   5  C.  L.   769. 

74.  Mandeville  v.  Courtright  [C.  C.  A.] 
142  F.  97. 

73.  Stockholders  and  officers  of  New 
Jersey  Corporation  illegally  conducting  the 
practice  of  dentistry  in  Pennsylvania  held 
liable  to  a  patient  for  an  injury  inflicted  by 
an  unlicensed  employee  who  attempted  to 
operate  upon  plaintiff.  Mandeville  v.  Court- 
right    [C.    C.    A.]    142    F.    97. 

76.  Party  accepting  corporation's  note 
could  not  hold  the  incorporators  liable  as 
partners  on  account  of  their  failure  to  elect 
directors,  as  required  by  Ky.  St.  §  551. 
Drake  v.  Herndon  [Ky.]  91  S.  W.  674.  Stock- 
liolders  are  not  rendered  liable  as  partners 
on  account  of  failure  to  acknowledge  the 
articles  of  association.  First  Nat.  Bank  v. 
Rockefeller,   195  Mo.   15,   93  S.  W^.  761. 

77.  False  statements  as  to  amount  of 
subscriptions  paid  in.  Webb  v.  Rockefeller, 
195  Mo.  57,  93  S.  W'.  772;  First  Nat.  Bank  v. 
Rockefeller,  195  Mo.  15,  93  S.  W.  761. 

78.  Concealment  that  stock  was  fictitious- 
ly paid  up.  Webb  v.  Rockefeller,  195  Mo.  57, 
93  S.  W.  772.  Concealment  of  fact  that  stock 
was  fictitiously  paid  up  and  that  articles 
were  not  acknowledged.  First  Nat.  Bank  v. 
Rockefeller,  195  Mo.  15,  93  S.  W.  761. 

70.     See   5   C.  L.   770. 

SO.  An  unconstitutional  statute  is  not  a 
sufficient  basis  for  a  de  facto  corporation. 
Huber  v.  Martin  [Wis.]  105  N.  V\'.  1031. 

81.  Evidence  held  to  show  the  existence 
of  a  de  facto  corporation.  McCarter  v. 
Ketcham,  72  N.  J.  Law,  247,  62  A.  693. 

82.  A  de  facto  corporation  may  maintain 
condemnation  proceedings.  Morrison  v. 
Indianapolis  &  W.  R.  Co.  [Ind.]  76  N.  E. 
961. 


83.  See  post  this  section,  subd.  Collateral 
Attack. 

84.  See  post  this  section,  subd.  Estoppel 
to  Deny  Incorporation. 

85.  See  5  C.  L.  770. 

86.  Clifford  Banking  Co.  v.  Donovan  Com- 
mission Co.,  195  Mo.  262,  94  S.  W.  527.  Fact 
that  an  amended  certificate  of  incorpora- 
tion was  not  acknowledged  or  proved  before 
the  proper  officer  is  immaterial  in  proceed- 
ings by  the  corporation  to  condemn  prop- 
erty. Philadelphia  &  C.  Ferry  Co.  v.  In- 
tercity Link  R.  Co.  [N.  J.  Law]  62  A.  184. 
Defects  in  the  certifloate  of  incorporation 
issued  by  the  secretary  of  state,  such  as 
failure  of  certificate  to  contain  names  of 
incorporators,  cannot  be  taken  advantage  of 
collaterally.  Central  of  Georgia  R.  Co.  v. 
Union  Springs  &  N.  R.  Co.  [Ala.]  39  So. 
473.  Condemnation  proceedings.  Eddleman 
V.  Union  County  Traction  &  Power  Co.,  217 
111.  409,  75  N.  E.  510.  Mere  irregularities  in 
organization  are  unavailable  as  a  defense  in 
condemnation  proceedings  instituted  by  the 
corporation.  Central  of  Georgia  R.  Co.  v. 
Union  Springs  &  N.  R.  Co.  [Ala.]  39  So. 
473.  Under  Code  §  1636,  providing  that  one 
who  is  sued  for  a  Avrong  done  to  a  corpora- 
tion's property  or  for  injury  to  its  interests 
cannot  set  up  ■want  of  organization  of  the 
corporation  as  a  defense,  such  defense  can- 
not be  set  up  in  a  suit  to  enjoin  the  removal 
of  fixtures  from  the  corporation  plaintiff's 
property.  State  Security  Bank  v.  Hoskins 
[Iowa]  106  N.  W.  764.  Failure  of  a  street 
railroad  company  to  conform  to  the  Act  of 
March  20,  1903,  p.  116,  to  amend  Code  Ala. 
§  1283,  in  enlarging  its  powers,  held  not 
available  on  collateral  attack  to  invalidate 
the  proceedings  whereby  such  powers  were 
enlarged.  Montgomery  Amusement  Co.  v. 
Montgomery  Traction  Co.,  139  F.  353.  Want 
of  legal  organization  cannot  be  set  up  as 
a  defense  in  an  action  by  a  corporation  upon 
a   contract.     Cobbey's   Ann.    St.    1903,    §    4136. 
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not  apply  to  a  pretGiiclecl  but  not  even  de  facto  corporation,^^  nor  to  the  right  of  a 
corporation,  whether  de  jure  or  de  facto,  to  exercise  a  certain  power/^'> 

Estoppel  to  deny  incorporation.^'^ — One  who  has  voluntarily'*^  dealt  with  a  cor- 
poration as  such,  cannot  escape  his  liability  or  obligation  to  the  corporation  arising 
out  of  the  transaction  by  asserting  that  the  corporation  was  not  legally  organized*- 
or  reorganized  f^  nor  can  a  stockholder  who  participates  in  proceedings  to  extend 
the  lifeof  the  corporation,  and  thereafter  recognizes  the  validity  of  such  extension, 
deny  the  validity  of  the  extension;""'  but  it  is  not  every  attempt  at  incorporation 
that  precludes  persons  dealing  with  the  purported  corporation  from  denying  its 
corporate  existence,"^  and  there  can  be  no  estoppel  to  deny  incorporation  where  there 
is  no  semblance  of  even  a  de  facto  corporation,"^  or  there  has  been  no  bona  fide 
attempt  to  organize  as  a  corporation." 


Lincoln  Butter  Co.  v.  Edwards-Dradford 
Lumber  Co.   [Neb.]   107  N.  W.  797. 

87.  Eddleman  v.  Union  County  Traction  & 
Power  Co.,    217   lU.   409,   75   N.  E.   510. 

8S.     Huber  v.  Martin  [Wis.]  105  N.  W.  10-31. 

89.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys 
R.  Co.  [Cal.  App.]  84  P.  298.  See  post  §  7 
A.   In  General. 

90.  See    5    C.   L.    770. 

91.  When  shipments  will  only  be  received 
when  billed  in  the  name  of  a  throuf?h  freight 
line,  shippers  are  not  thereby  estopped  to 
ouestion  its  corporate  existence.  Fish  v. 
Kanawha  Dispatch,  118  111.  App.  284. 

92.  Palatine  Ins.  Co.  v.  Santa  Fe  Mercan- 
tile Co  [N.  M.]  S2  P.  363;  Rannels  v.  Rowe 
[C.  C.  A.]  145  F.  296.  Ky.  St.  1903,  §  566. 
Failure  to  elect  directors,  as  required  by  Ky. 
St.  1903,  §  551.  Drake  v.  Herndon  [Ky.]  91 
S.  W.  674.  It  does  not  lie  in  the  mouth  of 
one  who  has  borrowed  money  from  a  de  facto 
bank  to  set  up,  in  defense  to  an  action  to 
recover  that  money,  that  the  bank  had  no 
right  to  exist.  Campbell  v.  Perth  Amboy 
Shipbuilding-  &  Engineering  Co.  [N.  J.  Eq.] 
62  A.  319.  Persons  who  give  bond  to  a  cor- 
poration as  such  cannot  when  sued  thereon 
set  up  incapacity  to  sue.  Thompson  v.  Com- 
mercial Union  Assur.  Co.,  20  Colo.  App.  331, 
78  P.  1073.  Dealing  with  a  corporation  so 
as  to  recognize  its  corporate  existence  and  so 
as  to  cause  the  corporation  to  change  its 
position  prevents  a  denial.  Sureties  on  an 
employe's  bond,  which  recognizes  the  corpor- 
ate existence  and  under  which  employe  re- 
ceived corporate  funds,  are  estopped. 
Spreyne  v.  Garfield  Lodge  No.  1,  117  111. 
App.  253.  A  person  who  contracts  with'  a 
corporation  as  such  is  estopped  to  deny  its 
legal  corporate  existence  at  the  time  of  his 
contract,  but  such  estoppel  does  not  pre- 
clude a  showing  that  corporate  existence 
ceased  subsequent  to  the  contract.  Clark 
v.  American  Cannel  Coal  Co.,  35  Ind.  App. 
65.    73  N.   E.   727. 

93.  "Where  a  corporation,  though  having 
notice  that  articles  of  reincorporation  had 
been  filed  in  the  county  clerk's  office  and 
with  the  secretary  of  state,  yet  failed  to  take 
any  steps  for  seven  years  to  disavow  the 
action  of  its  officers,  it  could  not  evade  the 
organization  tax  imposed  by  Ky.  St.  1903, 
§  4225,  on  the  ground  that  the  reorg'anization 
was  unauthorized.  Licking  Valley  Bidg. 
Ass'n  No.  3  v.  Com.  [Ky.]  89  S.  W.  6S2. 

94.  Stockholder  was  represented  and 
voted  by  proxy  at  meeting  held  pursuant  to 


3  Mills'  Ann.  St.  Rev.  Supp.  §  567b,  extending 
the  life  of  the  corporation,  and  thereafter 
voted  by  proxy  at  a  meeting  at  which  an 
assessment  was  levied  upon  the  stockliolders. 
Callahan  v.  Chilcott  Ditch  Co.  [Colo.]  86  P. 
123. 

S)5.  A  petition  which  alleges  that  defend- 
ants were  engaged  as  partners  in  a  com- 
mercial business  under  the  name  of  a  limited 
corporation,  and  in  such  name  contracted  the 
indebtedness  sued  on,  does  not  show  an 
estoppel  upon  the  plaintiff,  though  it  further 
alleges  that  the  defendants  attempted  to 
organize  as  a  corporation  b"t  in  doing  so 
violated  the  law,  or  did  not  ^omply  with  it 
in  many  particulars,  especially  in  not  record- 
ing the  original  subscriptions  and  in  not 
publishing  the  charter  as  required  by  law. 
Louisiana  Nat.  Bank  v.  Henderson  [La.]  40 
So.  779.  Allegations  that  there  was  a  no- 
tarial charter,  and  that  the  same  was"  re- 
corded In  the  proper  mortgage  book,  did 
not  show  such  an  attempt  at  organization 
as  would  estop  a  creditor  from  denying  the 
incorporation,  where  it  did  not  appear  that 
any  of  the  stock  was  subscribed,  or  if  any, 
what  amount.  Id.  Where  the  allegations  of 
a  petition  disclose  that  tlie  defendants  were 
conducting  business  as  commercial  partners 
in  the  name  of  a  limited  corporation,  and 
falsely  claimed  to  be  a  corporation,  which 
the  petition  alleges  was  pretended  to-be 
organized  under  a  defective  charter  and 
without  complying  with  several  require- 
ments of  the  statute,  and  when  it  further 
alleges  that  none  of  the  capital  stock  had 
been  subscribed  or  paid  or  intended  to  be 
subscribed  or  paid,  and  it  is  not  alleged  that 
the  charter  was  recorded  in  the  mortgage 
book  of  the  parish,  such  petition  does  not 
show  such  an  organization  as  will  estop  tlie 
plaintiff  from  denying  the  corporate  exist- 
ence of  the  defendant.  Provident  Bank  & 
Trust    Co.    v.    Saxon    [La.]    40    So.    778. 

96.  W^here  a  company  was  merely  a  name 
used  by  a  number  of  carriers  in  shipping 
through  freight,  a  shipper  who  dealt  with 
such  company  or  agency  in  making  ship- 
ments was  not  estopped  to  deny  its  in- 
corporation. Kanawha  Dispatch  v.  Fish,  219 
111.    236,    76   N.    E.    352. 

97.  In  a  suit  by  a  creditor  against  tlic 
members  of  a  commercial  partnership,  the 
defendant  could  not  claim  an  estoppel 
against  the  plaintiff  under  Acts  1904,  p.  2S1, 
No.  120,  the  facts  being  insufficient  to  dis- 
close  such   an   organization    or    operation    as 
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The  burden  of  proof  is  upon  the  party  asserting  the  estoppel.^® 
§  5.  Promotion  of  corijorations,  acts  prior  to  incorporation.^^ — Promoters 
are  the  persons  wlio  bring  about  the  incorporation  and  organization  of  the  corpora- 
tion.^ They  act  as  voiuntAry  trustees-  and  stand  in  the  rehition  of  fiduciaries  to 
the  corporation  and  the  subscribers  to  its  stock,^  but  they  are  not  the  agents  of 
the  corporation  in  such  a  sense  as  to  bind  it  by  their  acts  and  engagements  when 
it  comes  into  existence.*  The  corporation,  however,  may  either  accept  and  ratify 
the  acts  and  engagemenis  of  its  promoters,  and  thus  make  them  its  own,^  or  may 
make  a  new  conrract  concerning  the  same  subject-matter  with  the  parties  to  the 
original  agreement,^  but  a  corporation  cannot  be  bound  by  and  cannot  ratify  agree- 
ments made  by  its  promoters  which  it  is  forbidden  by  law  to  make.'' 

A  contract  between  promoters,  which  contemplates  and  provides  for  the  con- 
trol of  the  corporation  independently  of  the  judgment  and  discretion  of  the  di- 


is  contemplated  by  this  statute,  to  validate 
the  charters  of  corporations  irregularly  or- 
ganized. Provident  Bank  &  Trust  Co.  v. 
Saxon    [Lia.]    40   So.   778. 

98.  Where  a  petition  alleg'es  that  the  de- 
fendants are  partners,  the  burden  is  on  the 
defendants  to  allege  and  prove  that  tliey 
constitute  a  corporation  or  tliat  the  plaintiff 
is  estopped  to  deny  tlieir  corporate  exist- 
ence. Louisiana  Nat.  Bank  v.  Henderson 
[La.]    4«    So.    779. 

99.  See    5    C.    L.    771. 

1.  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co. 
[Iowa]    107   N.   W.    629, 

2.  See  V.  Heppenheimer  [N.  J.  Eq.]  61  A. 
843;  Camden  Land  Co.  v.  Lewis  [Me.]  63  A. 
523.  See  post  this  section,  Fraud  of  Pro- 
moters. 

3.  Hinklev  v.  Sac  Oil  &  Pipe  Line  Co. 
[Iowa]   107  N.  W.  629. 

4.  State  v.  People's  United  States  Bank 
[Mo.]  94  S.  W.  953;  Miser  Gold  Min.  &  Mill. 
Co.  V.  Moody  [Colo.]  86  P.  335.  And  hence 
the  failure  of  some  of  the  promoters  to 
keep  an  agreement  between  them  did  not 
justify  the  others  in  destroying  a  deed  from 
them  to  the  corporation  wiTicli  had  been  re- 
turned to  them  for  the  correction  of  the 
certificate  of  acknowledgment.  Id.  Es- 
pecially where  the  breach  of  the  agreement 
was  caused  by  the  failure  to  return  the 
deed.  Id.  In  the  absence  of  an  additional 
and  sufficient  consideration,  a  corporation  is 
not  liable  for  property"  transferred  to  it  by 
an  individual  purchaser  thereof  before  the 
corporation  was  organized,  even  though  the 
purchase  was  made  '.vith  a  view  of  trans- 
ferring tlie  property  to  tlie  corporntion,  the 
credit,  however,  having  been  extended  to 
the  individual.  Koppel  v.  Massachusetts 
Brick  Co.  [Mass.]   78  N.  E.  128. 

5.  Wasser  v.  Western  Land  Securities  Co. 
[Minn.]  107  N.  W.  IfiO;  State  v.  People's 
United  States  Bank  [Mo.]  94  S.  W.  953.  If 
a  corporation  adopts,  expressly  or  Impliedly, 
a  contract  made  by  its  promoters,,  and  re- 
ceives tlie  benefits  tliereof.  it  thereby  also 
assumes  its  obligations.  Bobbins  v.  Bangor 
B.  &  Elec.  Co.,  100  Me.  496,  62  A.  136.  Agree- 
ment for  issue  of  stock  to  corporators. 
Turner  v.  Fidelity  Loan  Concern  [Cal.  App.] 
S3  P.  62.  Contract  that  owner  of  street 
railroad  franchise,  which  he  assigned  to 
another  promoter  for  the  benefit  of  the 
corporation   which  was  to  be  formed,   should 


receive  a  certain  interest  in  the  corpora- 
tion and  its  properties,  held  to  have  been 
accepted  by  the  corporation  and  to  be  bind- 
ing upon  it.  Mulvihill  v.  Vicksburg  B.  Pow- 
er &  Mfg.  Co.  [Miss.]  40  So.  647.  A  cor- 
poration is  liable  for  property  purchased 
by  its  promoters  and  received  and  used  by 
it.  Streator  Independent  Tel.  Co.  v.  Con- 
tinental Tel.  Const.  Co.,  217  111.  577,  75  N.  E. 
54  6.  Corporation  whicli  received  deed  to 
land  from  promoters  lield  bound  by  an  agree- 
ment of  the  promoters  to  reconvey  a  portion 
back  to  their  grantor.  Carter  v.  Gray  [Ark.] 
96  S.  W.  377.  Evidence  lield  not  to  show 
ratification.  Tuttle  v.  Tuttle  Co.  [Me.]  64 
A.    496. 

Contract  construed:  Contract  between 
owner  of  street  railroad  franchise  and  party 
agreeing  to  construct  road,  held  to  mean 
that  the  owner  of  the  franchise  should  re- 
ceive a  certain  interest  in  the  road  or  cor- 
poration organized  to  construct  it  after  the 
payment  of  expenses  of  construction.  Mulvi- 
hill V.  Vicksburg  B.,  Power  &  Mfg.  Co. 
[Miss.]    40    So.    647. 

Consideration:  A  contract  'whereby  a 
party  agrees  with  promoters  to  sell  property 
to  the  corporation  when  organized,  is  not 
without  consideration  moving  to  the  pro- 
moters. Electric  Fireproofing  Co.  v.  Smith, 
99  N.  Y.  S.  37. 

Deed  to  corporation  before  organization: 
Under  Bev.  St.  1895,  §S  642,  643,  which  re- 
quires a  certain  organization  of  the  corpora- 
tion before  the  application  for  a  charter  can 
be  filed,  the  promoters  of  a  corporation  who 
have  come  together  ■and  begun  the  prelim- 
inary steps  for  the  organization  of  a  corpora- 
tion under  a  certain  name  will  be  considered 
as  a  partnership,  and  a  deed  to  the  pro- 
posed corporation  in  its  corporate  name  will 
be  considered  as  a  deed  to  the  partnership. 
Smith  v.  First  Nat.  Bank  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Bep.  729,  95  S.  W.  1111.  Where 
the  deed  ■was  delivered  to  one  of  the  pro- 
moters, who  had  it  recorded,  this  was  a  suf- 
ficient delivery.     Id. 

6.  Wasser  v.  Western  Land  Secuiities 
Co.    [Minn.]    107    N.    W.    160. 

7.  Agreement  by  promoter  of  benefit  as- 
sociation to  pay  coinmissions  on  insurance 
written  before  the  organization  of  the  as- 
sociation, such  agreement  being  forbidden  by 
Code,  tit.  9,  c.  9,  §  1833,  prohibiting  such  as- 
sociations   from    employing   paid    agents    ex- 
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rectors  wlien  the  latter  have  been  elected,  is  void/  but  a  contract  vesting  the  control 
in  tlie  promoters  for  a  specified  period  is  not  against  public  policy,  at  least  as  long 
as  they  retain  their  original  interest  and  no  rights  of  third  persons  intervena* 
Promoters  are  not  entitled  to  be  reimbursed  for  services  and  expenses  wliich  were 
not  rendered  and  incurred  with  a  view  to  reimbursement  by  the  corporation.^" 

Questions  relating  to  the  promotion  of  consolidated  corporations  are  treated 
elsewhere.^^ 

Incorporation  of  partner  ships. ^"^ — Where  an  existing  partnership  is  transform- 
ed into  a  corporation,  the  latter  may  become  liable  for  the  obligations  of  the  former, 
either  because  of  the  property  transferred  from  the  one  to  the  other,^^  or  by  reason 
of  an  assumption  of  such  obligations.^*  The  law  as  to  incorporation  of  voluntary 
associations,  which  exists  at  the  time  such  an  association  is  formed,  becomes  a  part 
of  the  association  agreement  so  as  to  preclude  any  subsequent  objection  to  the  in- 
corporation of  the  association  pursuant  to  such  law.^^ 

Fraud  of  promoters}^ — When  a  promoter  makes  secret  profits  at  the  expense 
of  the  corporation,  he  will  be  liable  therefor  to  the  corporation^^  and  its  stockhold- 
ers,^® and  while  as  a  rule  the  remedy  of  a  defrauded  subscriber  is  against  the  pro- 
moters,^® where  the  corpora.tion  is  owned  and  controlled  by  the  promoters  guilty  of 
the  fraud,  the  defrauded  subscriber  may  have  his  remedy  against  the  corporation, 
provided  there  are  no  intervening  rights  to  be  protected.^" 


cept  for  certain  purposes.  First  Nat.  Bank 
V.  Church  Federation  [Iowa]  105  N.  W. 
678. 

8.  Electric  F'ireproofing  Co.  v.  Smith,  99 
K.  Y.  S.  37.  But  no  such  intention  on  the 
part  of  the  promoters  will  be  presumed, 
and  therefore  a  contract  by  which  pro- 
moters agree  to  purchase  certain  property 
at  a  certain  price  and  to  pay  therefor  in 
stock  of  the  corporation  to  be  organized  is 
jiot  necessarily  or  presumptively  invalid. 
Id. 

9.  Gray  v.  Bloomington  &  N.  R.  Co.,  120 
111.  App.  159. 

10.  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co. 
Ilowa]    107   N.  W.   629. 

11.  Post  §  13,  Succession  of  Corporations; 
Reorganization;  Consolidation. 

12.  See  5  C.  L.  771. 

13.  Where  a  corporation  takes  over  the 
entire  business  and  assets  of  a  partnership, 
it  will  be  liable  for  the  debts  of  tlie  partner- 
ship to  the  extent  of  sucli  assets.  Baker 
Furniture  Co.   v.   Hall    [Neb.]    107   N.   "W.    117. 

Priorities  t  "Where  the  transfer  of  tlie 
partnership  assets  to  tlie  corporation  is  in 
good  faith,  the  corporate  creditors  are  en- 
titled to  preference  over  the  partnership 
creditors.  Tliough  Gen.  Laws  1899,  p.  357, 
c.  291,  requiring  certain  things  to  be  done 
upon  the  sale  of  a  stock  of  goods,  w^as  not 
complied  with.  Thorpe  v.  Pennock  Mercan- 
tile  Co.    [Minn.]    108  N.   W.   940. 

14.  Wliere  a  corporation  formed  from  a 
partnership  assumes  a  contract  of  the  part- 
nership, witliout  inquiring  as  to  its  terms  and 
extent,  it  cannot  thereafter  repudiate  sucli 
contract  for  want  of  knowledge  of  such 
terms  and  extent.  Contract  of  service.  Baker 
V.  Appleton  &  Co.,  107  App.  Div.  358,  95  N. 
T.    S.    125. 

15.  Spiritual  &  Philosophical  Temple  v. 
Vincent    [Wis.]    105    N.   W.    1026. 

16.  See    5    C.    L    772. 


17.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.] 
61  A.  1061.  Secret  profits  of  sale  by  pro- 
moters to  corporation  (Camden  Land  Co.  v. 
Lewis  [Me.]  63  A.  523),  and  where  they 
transfer  property  upon  which  they  have 
obtained  an  option,  it  is  their  duty  to  dis- 
close to  a  competent  board  of  directors  all 
the  material  facts  in  regard  to  the  properties 
so  transferred,  and  an  overvaluation  of  such 
property  is  a  fraud  upon  the  corporation  and 
its  creditors,  and  will  not  protect  them 
from  their  liability  for  the  excess  of  valua- 
tion as  upon  unpaid  subscriptions  (See  v. 
Heppenheimer  [N.  J.  Eq.]  61  A.  843).  See 
post  §  16,  subd.  E,  Liability  of  Stockholders 
on  Account  of  Unpaid  Subscriptions  and 
Remedies.  Issuing  to  themselves  large  pro- 
portion of  stock  without  payment,  such 
transaction  not  being  revealed  to  subsequent 
subscribers.  Hinkley  v.  Sac  Oil  &  Pipe  Line 
Co.  [Iowa]  107  N.  W.  629.  The  fact  that 
promoters  believe  that  the  stock  of  the  cor- 
poration will  eventually  be  worth  par  will 
not  justify  an  issue  of  stock  to  themselves 
without  payment.  Id.  Secret  contract  by 
wliich  a  promoter,  who  afterwards  became 
the  treasurer  of  the  corporation,  was  to  re- 
ceive and  did  receive  royalties  from  the 
corporation,  held  fraudulent  and  invalid. 
Fred  Macey  Co.  v.  Mace-y  [Mich.]  12  Det. 
Leg.  N.   948,  106  N.  W.   722. 

IS.  A  stockholder  may  sue  for  such  prof- 
its where  the  corporation  wrongfully  re- 
fuses to  sue.  Groel  v.  United  Elec.  Co.  [N. 
J.  Eq.]  61  A.  1061.  See  post  §  14  D,  Stock- 
holders Suing  for  Corporation. 

19.  Cranor  Co.  v.   Miller   [Ala.]    41   So.   678. 

20.  Sale  of  property  in  exchange  for  stock, 
cancelled  on  ground  that  the  other  incor- 
porators put  nothing  into  the  corporation, 
and  tliat  the  corporation  was  only  a  scheme 
to  get  control  of  plaintiff's  property.  Cr.anor 
Co.  V.  Miller  [Ala.]  41  So.  678.  Subscriptions 
to  stock  fraudulently  obtained  by  promoters 
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Equity  lias  jurisdiction  of  a  suit  by  a  corporation  to  cancel  a  secret  contract 
between  promoters,^^  or  to  enjoin  them  from  violating  their  contract  to  tlie  injury 
of  the  corporation.^^ 

§  6.  Citizenship  and  residence  or  domicile  of  corporation}^ — A  corporation 
is  a  resident  of  the  state  of  its  creation,^*  but  a  corporation  may  be  incorporated 
under  the  laws  of  two  states,  in  which,  case  it  is  a  resident  of  both,^^  but  the  fact 
that  a  foreign  corporation  has  complied  with  the  statutory  formalities  required  aa 
a  condition  to  its  right  to  do  business  in  the  state  does  not  rmke  it  a  domestic  cor- 
poration for  all  purposes.-^  A  corporation  organized  in  one  state  cannot  have  a 
residence  in  another  state,  within  the  meaning  of  the  Bankrupt  Act,^'  but  it  may 
have  its  principal  place  of  business  in  such  other  state,  and  thus  be  subject  to  an 
adjudication  in  bankruptcy  there.^^ 

§  7.  Powers  of  corporations.  A.  In  general.'^^ — A  corporation  can  exercise 
no  other  powers  than  those  specifically  granted  or  those  necessary  to  carry  into  effect 
those  specifically  granted,^"  and  every  person  dealing  with  a  corporation  or  in  its 
obligations  is  bound  to  talce  notice  of  its  powers  and  the  purpose  for  which  it  was 
created.^^  An  incidental  or  implied  power  is  one  that  is  necessary  to  the  enjoy- 
ment or  exercise  of  an  express  power,^'  and  includes  the  adoption  of  any  proper 
and  convenient  means  of  exercising  its  express   powers.^^     A   corporation  cannot 


may  be  cancelled  at  the  instance  of  the  sub- 
scribers, as  wliere  the  promoters  liave  made 
secret  profits.  Hinkley  v.  Sac  Oil  &  Pipe 
Line  Co.  [Iowa]  107  N.  W.  629.  See  post  §  14 
C,  Subscriptions  to  Capital  Stock,  etc. 

21.  Fred  Macey  Co.  v.  Macey  [Mich.]  12 
Det.  Leg-.  N.  948,  106  N.  W.  722.  And  having 
assumed  jurisdiction  for  tliis  purpose,  may 
also  compel  an  accounting  for  tlie  profits 
of  such  agreement.  Id.  Delay  incident  to 
negotiations  looking  to  a  settlement  with 
the  f'-audulent  promoter  will  not  constitute 
such  laches  as  will  bar  a  suit  by  the  cor- 
poration against  such  promoter.     Id. 

22.  Promoters  enjoined  from  selling  stock 
issued  to  them  in  payment  for  their  services, 
such  sale  being  injurious  to  sale  of  treasury 
stock,  and  the  promoters  having  agreed  to 
pay  all  expenses  of  the  incorporation  and  to 
use  their  efforts  to  sell  treasury  stock. 
Brown  v.  Bracking  [Idaho]    83  P.  950. 

23.  See  5   C.   L.   772. 

24.  Jameson  v.  Siraonds  Saw  Co.  [Cal. 
App.]    84   P.   2S9.   . 

AVitltin  acts  conferring  Federal  jiirlsdietion, 
corporations      are      citizens     of      tlie      states  | 
whicli  created  them,  and  Act  Aug.  13th,  1S88,  I 
25  -Stat,    at      L.    433,    434,    c.     866,    providing 
that  a  suit  cannot  be  maintained  in  a  circuit  | 
court    on    a    note    which    has    been    assigned 
unless  the   suit   miglit   have  been   maintained  j 
if   the   assignment   liad   not   been   made,    does 
not  apply  to  a  case  wliere  a  note  for  money 
lent   by    one'  corporation    to   anotlier   is    exe- 
cuted  to  the  treasurer  of  the  lender  and   by 
him  indorsed  to  the  lender.     Blair  v.  Chicago, 
201    U.    S.    400,    50    Law.    Ed. . 

A  railroad  company  incorporated  l>y  act  of 
congress  is  not  a  foreign  corporation  witliin 
a  statute  relating  to  venue  of  actions  against 
foreign  corporations.  Texas  &  P.  R.  Co.  v. 
Weatherby  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
809,   92   S.   W.  58. 

25.  Corporation  incorporated  under  act  of 
congress  acquired  property  and  franchises 
of    state    corporations    with    express    legisla- 


Scott  V.   Banker's  Union    [Kan.]    85   P. 


five  consent.  Texas  &  P.  R.  Co.  v.  Weather- 
by  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  809,  92 
S.  W.   58. 

26.  Designation  of  an  agent  upon  whom 
process  may  be  served,  as  required  by  Laws 
p.  824,  c.  395,  does  not  deprive  a  creditor  of 
the  corporation  of  his  right  to  a  foreign  at- 
tachment against  the  corporation.  Albright 
v.  United  Clay  Production  Co.  [Del.]  62  A.  726. 

27.  In  re  Matthews  Consol.  Slate  Co.,  144 
P.   724. 

28.  See  Bankruptcy  Act  July  1,  1S9S,  c. 
541,  §  2,  cl.  1  (30  St.  545).  In  re  Matthews 
Consol.  Slate  Co.,  144  F'.  724;  Burdick  v.  Dil- 
lon  [C.   C.  A.],   144   F.   737. 

29.  See  5  C.  L.  773. 

30.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.  [Cal.  App.]  84  P.  298.  Beneficial  associa- 
tion. Scott  v.  Banker's  Union  [Kan.]  85  P. 
604. 

31. 
604. 

33.  Power  to  guaranty  the  stock  of  an- 
other corporation  is  not  implied  from  an  ex- 
press power  to  buy  such  stock.  Greene  v. 
Middlehorough  Town  &  Lands  Co.  [Ky.]  89 
S,  "W.  228.  Where  a  corporation  is  authorized 
to  operate  a  cotton  oil  mill,  it  will  have  the 
implied  power  to  operate  cotton  gins  as  feed- 
ers to  the  cotton  oil  mill.  Comanche  Cotton 
Oil  Co.  v.  Browne  [Tex.]  15  Tex.  Ct.  Rep.  641, 
92  S.  AV.  450,  rvg.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   306,   90   S.   W.   528. 

33.  Brewing  company  may  lend  money  to 
a  party  to  establi.'^li  a  saloon  in  whicli  the 
beer  manufactured  by  the  company  is  to  be 
sold,  and  may  take  a  mortgage  to  secure 
such  loan.  Kraft  v.  West  Side  Brewery  Co., 
219  111.  205,  76  N.  E.  372.  A  corporation  au- 
thorized to  build  and  operate  a  dry  dock  and 
to  build  and  repair  vessels,  lield  to  liavc  pow- 
er to  build  a  breakwater  and  bullcliead,  in 
order  to  carry  into  effect  tlie  po^wers  express- 
ly given.  Newport  News  Shipbuilding  &  Dry 
Dock  Co.  V.  Jones   [Va.]   54   S.   E.   314. 
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limit  ifs  own  powers  by  mere  rules  as  to  how  such  powers  are  to  be  exercised.^* 
The  validity  of  the  acts  of  a  corporation  may  sometimes  depend  upon  the  owner- 
ship of  its  stock.^^  It  has  been  held  that  a  corporation  cannot  enter  into  copartner- 
ship with  another  corporation/'"  nor  engage  in  professional  business.^^  There  is 
no  such  thing  as  the  exercise  of  a  de  facto  power  by  a  de  jure  corporation.^'* 

Quo  warranto  cannot  be  employed  to  test  a  corporation's  power  to  act  in  a 
purely  private  affair.^^ 

Quasi  public  corporations^^ — The  charter  of  a  public  service  corporation  is 
the  measure  of  its  powers,  and  the  enumeration  of  its  powers  implies  the  exclusion 
of  powers  not  enumerated.*^  A  public  service  corporation  not  only  may  but  must 
exercise  its  powers/^  but  it  may  adopt  reasonable  rules  for  the  conduct  of  its  busi- 
ness.*^ 

(§7)  B.  Poiver  to  talce  and  hold  property ^^ — A  corporation  may  purchase 
the  projierty  and  franchises  of  another  corporation  when  so  authorized  by  law.*' 
A  corporation  may  hold  property  in  trust  for  a  particular  purpose  or  person.*" 

(§7)  C.  Power  to  transfer  or  incumber  property  and  franchises.*^ — A  cor- 
poration, unless  restricted  by  statute,  may  sell  its  property  without  resort  to  a 
court,*^  but  a  corporation  which  is  doing  a  profitable  business  owes  the  public  some 
duty  to  continue  the  exercise  of  the  functions  conferred  upon  it,***  and  a  totally 
insolvent  corporation  must  wind  up  its  affairs  in  the  manner  provided  by  law,  and 
cannot  sell  all  of  its  property,^"  but  where  a  corporation  is  not  insolvent,  but  is 


34.  A  rule  that  all  applications  for  em- 
ployment must  come  through  a  certain 
officer  will  not  prevent  the  corporation  from 
employing  a  person  in  violation  of  such  rule. 
International  Harvester  Co.  v.  Campbell  [Tex. 
Civ.   App.]    96   S.   W.   93. 

35.  In  re  New  York  Car  Wheel  Works,  141 
F.  430.  Where  all  the  stock  of  a  corporation 
was  owned  by  one  person  and  his  family,  the 
corporation  had  power  to  purchase  a  horse 
for  such  person's  daughter.  American  Fruit 
Product  Co.  V.  Ward.«99  N.  Y.  S.  717. 

36.  Members  of  a  combination  of  several 
corporations  engaged  in  passenger  traffic  not 
liable  to  contribution  towards  expense  of  de- 
fending and  paying  judgment  against  one 
member  for  injuries  to  passenger  sustained 
oh  the  line  of  such  member.  White  Star 
Line  v.  Star  Line  of  Steamers  [Mich.]  12  Det. 
Leg.  N.   586,    105   N.   W.   135. 

37.  In  Oliio,  a  corporation  cannot  engage 
in  professional  business.  Rev.  St.  1903,  § 
3235.  State  v.  Laylin  [Ohio]  '  N.  E.  567,  afg. 
3  Ohio  N.  P.  (N.  S.)  185.  Contracting  to  de- 
fend pliysicians  and  surgeons  against  civil 
prosecutions  for  malpractice,  but  without 
agreeing  to  pay  any  judgment  tliat  may  be 
rendered  in  su.'i  prosecutions,  is  not  .in- 
surance business,  but  is  professional  busi- 
ness within  Rev  St.  1903,  prohibiting  cor- 
poration from  engaging  in  professional  busi- 
ness.    Id. 

38.  A  de  jure  railroad  corporation  cannot 
justify  tlie  exercise  of  the  riglit  of  eminent 
domain  over  a  route  not  covered  by  its  arti- 
cles of  incorporation,  on  tlie  ground  that  it 
is  exercising  a  de  facto  power,  or  acting  as 
a  de  facto  corporation,  as  regards  the  unau- 
thorized route.  Boca  &  L.  E.  Co.  v.  Sierra 
Valleys   R.    Co.    [Cal.    App.]    84   P.    298. 

39.  As  the  right  to  act  as  trustee.  State 
V.   Higby   Co.    [Iowa]    106   N.   W.    382. 

40.  See  5  C.  L.  773. 


41.  Quinby  v.  Consumers'  Gas  Trust  Co., 
140  F.   362. 

42.  Mandamus  lies  to  compel  a  public 
service  company  to  supply  tlie  relator  with 
the  service  or  commodity  wliich  tlie  corpora- 
tion has  undertaken  to  supply.  Quinby  v. 
Consumers'  Gas  Trust  Co.,  140  F.  362;  Rob- 
bins  V.  Bangor  R.  &  Elec.  Co.,  100  Me.  496,  62 
A.   136. 

43.  Subject  to  the  duty  of  serving  the 
public  and  the  individuals  composing  the 
same  at  reasonable  rates  and  witliout  dis- 
crimination, a  public  service  corporation  may 
adopt  such  reasonable  rules  and  regulations 
as  it  may  deem  expedient  for  the  conduct  of 
its  business.  Public  service  of  supplying 
water.  Robbins  v.  Bangor  R.  &  Elec.  Co.,  100 
Me.   496,    62   A.   136. 

44.  See  5  C.  L.  774. 

4.5.  Comp.  Laws  8572,  8573,  authorizing 
such  a  purchase,  does  not  authorize  the  pur- 
chase of  tlie  property  and  franchises  of  a 
foreign  corporation.  Dieterle  v.  Ann  Arbor 
Paint  &  Enamel  Co.  [Mich.]  13  Det.  Leg.  N. 
1,    107   N.   W.   79. 

46.  The  common  law  rule  that  a  corpora- 
tion could  not  hold  property  as  trustee  was 
based  on  extremely  technical  reasons,  and 
since  the  statute  of  uses,  St.  27  Hen.  VIII,  c. 
10,  corporations  may  hold  as  trustees,  and 
the  general  rule  in  tliis  country  is  that  a 
corporation  may  hold  either  real  or  personal 
property  in  trust  wlien  the  purpose  of  the 
trust  is  not  foreign  to  its  authorized  busi- 
ness, especially  where  no  relations  of  a  per- 
sonal character  are  involved.  State  v.  Higby 
Co.   [Iowa]    106  N.  W.   382. 

47.  See   5   C.   L.    775. 

48.  A  corporation  organized  under  Code 
1899,  c.  55,  maj'  sell  its  real  estate  held  in  its 
corporate  name  without  resort  to  the  pro- 
ceedings provided  for  by  chapter  57,  section 
nine,  relating  to  sales  by  trustees  of  certain 
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doing  a  losing-  business  anrl  is  nnable  to  continue  without  further  loss,  it  may  sell 
out  to  another  corporation  and  cease  doing  business/^^  In  West  Virpinia  a  cor- 
poration may,  upon  a  certain  vote  of  its  stockholders,  transfer  all  of  its  property." 
The  franchises  of  a  corporation  are  not  assignable.-''^ 

A  pubUc  service  corporation  cannot  make  such  a  disposition  of  its  property 
as  will  deprive  it  of  power  to  perform  its  obligations  to  the  public.'* 

(§  7)  D  Power  to  contract  and  incur  debts '^^^ — An  express  power  to  contract 
to  the  same  extent  as  individuals  must  be  construed  in  connection  with  the  objects 
and  purposes  of  the  corporation  '""^  A  corporation  cannot  execute  promissory  notes 
unless  the  power  to  do  so  is  expressly  granted  or  is  necessary  to  carry  its  express 
powers  into  ettect,'"  and  where  a  corporation  has  no  power  to  execute  such  a  note, 
even  a  bona  fide  purchaser  for  value  is  not  protected,"^  but  a  jomt  maker  may  be 
liable  to  the  innocent  holder,  even  though  no  recovery  can  be  had  against  the  cor- 
poration.^* A  trading  corporation  has  implied  power  to  purchase  and  indorse  bills 
and  notes,^**  but  cannot  indorse  for  accommodation  ®'  A  corporation  may  contract 
for  the  defense  of  its  officers  when  charged  with  illegal  conduct  in  the  transaction 
of  its  business.^-  A  brewery  company  has  implied  power  to  loan  money  for  the 
erection  of  a  building  in  which  it  is  agreed  that  only  beer  made  by  such  company 
shall  be  sold.^^  In  an  action  on  a  contract  with  a  corporation,  it  is  not  necessary 
to  allege  the  charter  powers  of  the  corporation  so  as  to  show  the  authoTity  to  make 
the  contract.^* 


kinds  of  corporations.  Deepwater  Council 
No.  40,  O.  U.  A.  M.  of  Mt.  Carbon  v.  Renick 
[W.  Va.]   53  S.  E.  552. 

49,  .50.  Raymond  v.  Security  Trust  &  Life 
Ins.  Co.,  97  N.   Y.  S.  557. 

51.  A  contract  to  this  effect,  made  in  good 
faith  and  for  the  best  interests  of  the  credi- 
tors and  stockholders,  is  valid  and  binding-. 
Raymond  v.  Security  Trust  &  Life  Ins.  Co., 
97  N.  Y.  S.  557. 

52.  Under  the  West  Virg-inia  statutes,  as 
amended  and  reenacted  by  Acts  1901.  p.  93,  c. 
35,  a  corporation  may,  on  the  affirmative  vote 
in  person  or  by  proxy  of  the  holders  of  at 
least  sixty  per  centum  of  the  outstanding 
stock,  sell,  transfer  or  assign  all  of  its  prop- 
erty in  good  faith,  and  may  accept  in  pay- 
ment therefor  the  stock,  bonds,  or  other  se- 
curities of  any  joint  stock  company.  Germer 
V.  Triple-State  Natural  Gas  &  Oil  Co.  [W. 
Va.]  54  S.  E.  509.  This  statute  applies  alike 
to  all  corporations  ^vhich  are  subject  to  the 
provisions  of  Code  1899,  cc.  52,  53,  54,  whether 
incorporated  prior  or  subsequently  to  such 
statute.     Id. 

5.3.  See  Rev.  St.  Me.,  c.  47.  §  5»;.  Lothrop 
Pub.  Co.  V.  Lothrop,  Lee  &  Shepard  Co. 
[Mass.]  77  N.  E.  841. 

54.  A  natural  gas  com.pany  had  no  power 
to  dispose  of  all  its  property  even  to  tlie 
city  for  ths  supply  of  ■which  it  -was  organ- 
ized. Quinby  v.  Consumers'  Gas  Trust  Co., 
140  F.  362.  But  see  City  of  Indianapolis  v. 
Consumers'  Gas  Trust  Co.  [C.  C.  A.]  144  F. 
640.  where  it  was  held  that  the  rule  stated 
in  the  text  does  not  apply  where  the  transfer 
is  to  the  public  for  the  service  of  w^hich  the 
corporation's  franchises  were  granted.  Leg- 
islation which  authorizes  a  municipal  corpor- 
ation to  purchase  the  property  of  a  public 
service  corporation  also  authorizes  the  latter 
to  s^ll  such  property  to  the  former.  Connor 
V.  Marshfleld  [Wis.]  107  N.  W.  639. 


55.  See  5  C.  L.   776. 

56.  A  corporation  incorporated  to  deal  in 
lands  and  to  purchase,  survey,  plat  a^id  lo- 
cate town  sites,  had  no  authority  to  guaran- 
ty the  stock  of  another  corporation,  thougli 
it  was  expressly  authorized  to  buy  such 
stock  and  to  contract  and  to  acquire  and 
transfer  property  "possessing  the  same  pow- 
ers in  such  respects  as  private  individuals." 
Greene  v.  Middlesborough  Town  &  Lands  Co. 
[Ky.]    89   S.   W.   228. 

57.  Beneficial  association  could  not  exe- 
cute -promissory  notes.  Scott  v.  Banker's 
Union    [Kan.]    85  P.   604. 

58.  59.  Scott  V.  Banker's  Union  [Kan.]  85 
P.    604. 

60.  Jamieson  v.  Heim  [Wash.]  86  P.  165. 
A  corporation  may  indorse  for  discount  a 
note  given  it  in  payment  of  a  debt.  Llovd 
&  Co.  V.  ^Matthews,  119  111.  App.   546. 

61.  Brill  Co.  V.  Norton,  etc.,  R.  Co.,  189 
Mass.  431,  75  N.  E.  1090.  But  where  one 
corporation  owns  all  the  stock  of  another 
corporation,  an  indorsement  by  the  former  of 
the  notes  of  the  latter  is  a  guaranty  upon  a 
sufficient  consideration,  and  not  a  mere  ac- 
commodation indorsement.  In  re  N^^w  York 
Car  Wheel  Works,  141  F.  430.  Accommoda- 
tion notes  are  invalid  as  against  creditors 
and  dissenting  stockholders.  Perkins  v. 
Times  Realty  Co.  [N.  J.  Eq.]  61  A.  167.  See 
15    Yale    L.    J.    98. 

62.  Officers  charged  with  sending  through 
the  mails  fraudulent  statements  as  to  th« 
value  of  the  corporation's  properties,  and 
company  employed  experts  to  examine  the 
property  and  testify  as  to  its  value.  Lincoln 
Mountain  Gold  Min.  Co.  v.  Williams  [Colo.] 
85  P.  844.  Such  an  agreement  did  not  tend 
to  pervert  or  obstruct  justice  (Id.),  nor  was 
it  within  the  statute  of  frauds  as  being  a 
promise  to  answer  for  the  dtbt  of  another 
(Id.). 
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The  autliority  to  issue  bonds  depends  upon  statutory  or  charter  provisions.®' 
Mode  of  execution  of  contracts.^^ — Where  an  instrument  is  not  under  the  seal 
of  the  corporation,  the  authority  of  the  officer  who  executed  it  must  be  proved/'' 
but  the  mere  fact  that  the  record  of  the  board  of  directors  does  not  show  the  au- 
thority to  fix  the  seal  of  the  corporation  to  its  contract  is  not  conclusive  of  want  of 
authority  to  fix  the  seal,®^  nor  will  the  fact  that  the  seal  of  a  corporation  to  a 
corporate  bond  is  not  opposite  the  president's  signature,  but  is  on  some  other  part 
of  the  paper,  prevent  the  bond  from  being  a  sealed  instrument;®®  and  where  a  cor- 
poration contract  is  under  its  seal,  the  burden  of  showing  that  the  contract  was  un- 
autliorized  is  upon  the  party  asserting  such  want  of  authority/"  Where  the  dis- 
tinction between  sealed  and  unsealed  instruments  executed  by  private  individuals 
has  been  abolished,  a  corporate  mortgage  or  deed  of  trust  may  be  valid  in  equity, 
though  not  executed  under  the  corporate  seal.'^ 

(§7)  E.  Power  to  talce  and  hold  stock. '''^ — In  some  states  it  is  held  tliat,  in 
the  absence  of  statutory  prohibition,  a  corporation  may  purchase  its  own  stock." 
In  the  absence  of  any  statutory  or  charter  prohibition,  a  corporation  may  agree  to 
repurchase  its  own  stock  from  a  subscriber,^*  especially  where  the  very  business  of 
the  corporation  contemplates  a  repurchase,  as  m  the  case  of  building  and  loan  asso- 
ciations, while  in  others  such  a  purchase  is  held  to  be  a  fraud  upon  its  creditors," 
or  an  unwarranted  reduction  of  the  capital  stock.'^"     The  inability  of  a  corporation 


63.  Kraft  v.  "West  Side  Brewery  Co.,  121 
111.  App.  371. 

C4.  San  Antonio  Mach.  &  Supply  Co.,  v. 
Josey  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  176, 
91  S.  W.  598. 

65.  Bond  issue  In  violation  of  Const.  § 
234,  and  Code  1896,  §  1270,  providing-  that  no 
corporation  shall  issue  bonds  except  for  mon- 
ey, labor  done,  or  property  received,  enjoin- 
ed. American  Ice  &  Industries  Co.  v.  Crane, 
142  Ala.  620,  39  So.  233.  Where  a  resolution 
for  a  bond  issue,  in  violation  of  these  provi- 
sions, was  adopted,  an  injunction  was  grant- 
ed, though  the  defendants  answered  that  no 
immediate   issue   was    contemplated.     Id. 

66.  See  5  C.  L.  776. 

67.  Assignment  of  claim.  Allen  v  Als*-on 
[Ala.]    41   So.    159. 

68.  A  general  custom  of  business,  or  the 
authority  of  the  board  not  entered  of  record, 
would  be  sufficient  to  authorize  the  secretary 
of  the  corporation  to  affix  its  seal  to  its  con- 
tract. McKee  v.  Cunningham  [Cal.  App.]  84 
P.   260. 

69.  United  States  v.  Mercantile-  Trust  Co., 
213  Pa.  411,  62  A.  10G2. 

70.  Assignment  of  claim  under  corporate 
seal.  McKee  v.  Cunningham  [Cal.  App]  84 
P.  260.  Where  a  deed  of  a  corporation  is 
regular  on  its  face,  it  will  be  presumed  that 
the  officers  who  executed  it  had  authority  to 
do  so  and  to  affix  the  corporate  seal  thereto. 
Deepwater  Council  No.  40,  O.  U.  A.  M.  of  Mt. 
Carbon  v.  Renick  [W.  Va.]  53  S.  E.  552.  A 
written  contract  under  the  corporate  seal  of 
a  corporation  is  prima  facie  its  contract. 
Emerson  v  Pacific  Coast  &  Norway  Packing 
Co.  [Minn.]  104  N.  W.  573.  Whether  or  not 
corporation  ever  entered  into  contract  held 
for  the  jury,  in  view  of  conflicting  evidence 
as  to  wlietlier  its  execution  was  without  pre- 
vious authority  of  the  board  of  directors,  and 
evidence  of  ratification.      Td. 

71.  In  Arkansas,  though  business  corpora- 


tions are  authorized  to  have  a  common  seal, 
there  is  no  provision  requiring  tliem  to  use  a 
seal,  and  hence,  the  distinction  between  seal- 
ed and  unsealed  instruments  having  been 
abolislied,  a  mortgage  or  trust  deed  executed 
by  such  a  corporation  will  be  sustained  in 
equity,  though  not  under  seal.  Fourth  Nat. 
Bank  v.  Camden  Lumber  Co.,  142  P.  257. 

72.  See  5  C.  L.  777. 

73.  May  hold  its  own  stock  in  trust,  es- 
pecially where  its  articles  expressly  autlior- 
ize  it  to  do  so.  State  v.  Higby  Co  [Iowa] 
106  N.  W.  382.  In  New  York  a  corporation  is 
not  absolutely  forbidden  to  hold  or  purchase 
its  own  stock.  Heydecker's  Gen.  Laws  p. 
2906.  c.  36,  §  23,  forbidding  the  payment  of 
dividends  except  from  surplus  profits  and 
prohibiting  the  division,  witlidrawal,  or  re- 
duction of  capital  stock  except  as  provided 
by  law,  or  the  payment  of  any  part  of  the 
stock  to  the  stockholders,  does  "not  broadly 
prohi'^'*^  1  corporation  from  purcliasing  its 
own  stocks.  In  re  Castle  Braid,  145  F.  224. 
A  claim  liled  against  a  bankrupt  corporation 
fjr  balances  due  to  stockholders  for  the 
purchase  of  their  stock  by  tlie  corporation  is 
prima  facie  valid,  where  it  appears  that  tlie 
stock  was  taken  by  the  corporation  in  good 
faith  in  order  to  terminate  certain  disputes 
between  the  stockliolders,  and  there  is  noth- 
ing to  sliow  bad  faith  or  that  the  corpora- 
tion was  insolvent  when  the  purchase  w^as 
made.     Id. 

74.  Rogers  v.  Ogden  Bldg.  &  Sav.  Ass'n 
[Utah]  83  P.  754.  And  when  the  time  ar- 
rives for  the  repurchase,  as  in  case  of  ma- 
turity of  iDuilding  and  loan  stock,  the  stock- 
holder ceases  to  be  such  and  becomes  a  credi- 
tor     Id. 

75.  Hall  V.  Alabama  T.  &  Imp.  Co.,  143  Ala, 
464,  39  So.  285.  ■  The  creditors  may  maintain 
a  bill  in  chancery  to  recover  the  money  or 
assets  paid  for  sucli  stock  as  being  property 
fraudulently    transferred.     Id. 
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to  purchase  its  o^vn  stock  will  not  prevent  it  from  making  a  conditional  sale  of 
such  stock,  whereby  it  agrees  to  take  tlie  stock  back  if  the  purchaser  is  not  satisfiedJ^ 

When  authorized  by  charter  or  statute,  a  corporation  may  purchase  and  hohl 
the  stock  of  another  corporation.'^^  A  corporation  will  not  be  allowed  to  use  this 
privilege  for  the  formation  of  a  trust  to  prevent  competition/"  but  the  negotiable  ob- 
ligations of  such  a  corporation  given  for  the  purchase  of  the  stock  of  another  cor- 
poration are  valid  in  the  hands  of  a  bona  fide  holder  for  value  without  notice,  even 
though  the  object  of  the  corporation  in  pm'chasing  the  stock  was  to  form  a  trust.^" 

§  8.  Effect  of  ultra  vires  and  illegal  transactions.^^ — Ultra  vires  and  illegali- 
ty are  totally  different,^^  ultra  vires  contracts  being  only  those  which  are  beyond 
the  power  of  the  corporation,®^  but  it  is  not  imcommon  for  illegal  contracts  to  be 
designated  as  ultra  vires.®*  Failure  to  comply  with  acts  required  to  be  done  before 
the  performance  of  other  acts  does  not  render  the  latter  ultra  vires,  where  the 
statute  requiring  the  former  is  merely  directory.®^ 

Ultra  vires  contracts  are  not  necessarily  unenforceable,®^  but  the  doctrine  that 
where  an  ultra  vires  contract  has  been  fully  or  partially  performed  by  one  of  the 
parties  equity  will  decree  a  proper  accounting,  cannot  be  extended  so  as  to  justify 
the  granting  of  any  relief  based  upon  the  validity  of  the  contract,  the  doctrine  be- 
ing based  upon  a  disafnrmance  of  the  contract  and  a  quantum  meruit.®'  The  right 
of  a  corporation  to  exercise  a  certain  power  may  be  attacked  collaterally,®®  but  a 
party  who  is  not  affected  by  contracts  made  or  entered  into  by  a  corporation  cannot 
assert  that  such  contract  is  ultra  vires,®^  nor  is  an  executed  contract  or  conveyance 
to  which  a  corporation  is  a  party  open  to  collateral  attack  by  a  stranger  on  the 


76.  Maryland  Trust  Company  v.  National 
Mechanics'  Bank,  102  Md.  60S,  63  A.  70.  The 
purchase  by  a  trust  company  of  its  own 
shares,  though  merely  for  a  temporary  pur- 
pose, was  in  violation  of  Code  Pub.  Gen. 
Laws,  art.  23,  §§  82-87,  providing-  the  method 
by  which  the  capital  of  a  corporation  may  be 
reduced,  and  hence  a  trust  company  which 
was  subject  to  the  provisions  of  Acts  1892, 
p.  156,  c.  190,  5  Sni,  making-  the  stockholders 
in  trust  companies  liable  to  creditors  for 
double  the  par  value  of  their  stock,  could 
not  purchase  its  own  stock,  such  purchase 
being  in  effect  a  reduction  of  the  capital 
stock  and  thus  a  reduction  of  the  assets  lia- 
ble to  creditors.     Id. 

77.  Ophir  Consol.  Mines  Co.  v.  Brynteson 
[C.  C.  A.]    143  F.   829. 

78.  The  purchase  of  the  stock  of  one  cor- 
poration by  another  corporation  -which  was 
authorized  to  make  such  purchase,  but 
which  was  bankrupt  at  the  time,  held  valid, 
and  the  notes  given  by  the  bankrupt  cor- 
poration for  such  stock  also  held  valid.  In 
re  New  York  Car  Wheel  Works,  141  F.  430. 
See  Bankruptcy,  7   C.  L.   387. 

79.  National  Salt  Co.  v.  Ingraham  [C.  C. 
A.]    143    F.   805. 

80.  Mere  knowledge  that  the  obligations 
were  given  for  stock  of  another  corporation 
was  not  notice  of  the  unlawful  purpose  to 
form  a  trust.  National  S-alt  Co.  v.  Ingra- 
ham [C.  C.  A.]  143  F.  805.  The  holder  of 
such  obligatioiis  was  not  precluded  from  as- 
serting his  remedy  against  the  maker  cor- 
poration by  a  decree  in  a  suit  by  such  cor- 
poration against  the  selling  stockholders  and 
their  corporation,  the  trustee  in  tlie  trust 
agreement  and  the  holders  of  the  obligations 


given  for  the  stock  annulling  the  trust.     Id. 

SI.     See  5  C.  L.  778. 

S3.  Maryland  Trust  Co.  v.  TsTational  Me- 
chanics' Bank,  102  Md.   608,  63  A.  70. 

S3.  Maryland  Trust  Co.  v.  National  Me  • 
chanics'  Bank,  102  Md.  60S,  63  A.  70.  A  bond 
is.sue  considered  and  held  not  ultra  vires. 
Redwood  V.  Rogers  [Va.]  53  S.  E.  6. 

84.  A  contract  between  corporations  held 
to  be  ultra  vires  as  being  in  restraint  of 
trade  or  as  creating  a  monopoly.  See  Sher- 
man Act.  White  Star  Line  v.  Star  Line  of 
Steamers  [Mich.]  12  Det.  Leg.  N.  586,  105  N. 
W.   135. 

85.  Requirement  of  West  Virginia  statute 
that  no  stock  shall  be  sold  by  a  corporation 
at  less  than  par  until  notice  of  the  intention 
to  present  a  resolution  authorizing  such  sale 
has  been  published  for  two  weeks,  etc.  Mc- 
Dowell  V.   Lindsay,    213   Pa.    591,    63   A.   130. 

86.  Maryland  Trust  Co.  v.  National  Me- 
chanics' Bank,  102  Md.  608,  63  A.  70.  See 
post  this  section,  Estoppel  to  Assert  Ultra 
Vires. 

87.  Performance  by  one  member  of  an 
unlawful  combination  between  corporations 
engaged  in  passenger  tra.ffic,  held  not  to  en- 
title such  member  to  enforce  the  combination 
agreement  so  as  to  compel  contribution  from 
the  other  members  to  the  payment  of  the 
expenses  and  judgment  in  a  suit  by  a  pas- 
senger against  such  member  for  injuries. 
White  Star  Line  v.  Star  Line  of  Steamers 
[Mich.]    12  Det.  Leg.  N.   586,  105  N.  W.  135. 

SS.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.  real.  App.]  84  P.  298. 

S9.  Transfers  and  leases  between  street 
railroad  companies  could  not  be  attacked  by 
the   city   in  which  the   railroads   lay,   in   pro- 
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ground  that  its  making  or  acceptance  on  the  part  of  the  corporation  was  ultra 
vires.^° 

Where  a  corporation  seeks  to  avoid  as  ultra  vires  a  contract  made  hy  its  authoriz- 
ed agent,  the  burden  is  upon  it  to  show  that  the  contract  is  ultra  vires. ^^ 

Estoppel  to  assert  ultra  vires.^^ — A  corporation  engaged  in  purely  private  busi- 
ness may  be  estopped  to  deny  that  its  contracts  are  ultra  -^ires/'"  even  though  it 
is  engaged  in  performing  some  service  for  the  public,  where  the  performance  of 
the  contract  does  not  affect  the  corporation's  duty  to  the  public;'**  but  a  public 
service  corporation  cannot  be  estopped  to  repudiate  a  contract  the  performance  of 
which  involves  the  violation  of  a  statute  or  a  declared  rule  of  public  policy;"^  nor 
iiii  any  case  can  the  doctrine  of  estoppel  be  invoked  to  validate  acts  positively  for- 
bidden by  statute;^''  nor  will  the  corporation  be  estopped  where  the  other  party  can 
ascertain  that  the  contract  is  ultra  vires  by  an  examination  of  the  corporation's 
charter,  though  it  received  valuable  consideration  therefor,^^  but  the  consideration 
received,  if  of  any  value,  must  be  returned.^*  Stockholders  may  also  be  estopped 
to  assert  that  the  acts  of  their  corporations  are  ultra  vires."'' 

A  party  who  has  contracted  with  a  corporation  cannot  dispute  its  power  to 
contract,^  and  parties  who  have  acted  upon  and  received  the  benefit  of  ultra  vires 


ceedings  by  receivers  in  whom  all  the  fran- 
chises and  property  of  the  companies  had 
become  vested,  and  to  which  proceedings  all 
the  companies  were  parties.  Blair  v.  Chi- 
cag-o,  201  IT.  S.  400,  50  Law.  Ed. . 

90.  Peru  Plow  &  Imp.  Co.  v.  Harker  [C. 
C.   A.]    144    F.    67.3. 

91.  Walnut  Ridge  Mercantile  Co.  v.  Cohn 
[Ark.]    96   S.   W.    413. 

92.  See   5  C.  L.  780. 

93.  Quinby  v.  Consumers'  Gas  Trust  Co., 
140  F.  362.  Corporation  estopped  by  receipt 
of  benefits  under  contract  to  repudiate  the 
contract  to  the  in.iury  of  the  other  party. 
New  York  Bank  Note  Co.  v.  Kidder  Press 
Mfg.  Co.  [Mass.]  78  N.  E.  463;  Presbyterian 
Board  of  Relief  for  Disabled  Ministers,  etc. 
V.  Gilbee,  212  Pa.  310,  61  A.  925.  Railroad 
company  cannot  repudiate  bonds  when  it 
has  received  the  proceeds  of  their  sale,  but 
this  is  true  only  to  the  extent  to  which  it 
actually  received  such  proceeds.  Shellen- 
berger  v.  Altoona  &  P.  Connecting  R.  Co.,  212 
Pa.  413,  61  A.  1000.  Where  a  corporation 
lent  its  credit  to  a  manufacturer  by  becom- 
ing the  latter's  guarantor,  in  order  to  en- 
able the  latter  to  procure  materials  to  be 
manufactured  for  the  corporation,  such  cor- 
poration was  estopped,  after  receiving  the 
benefit  of  the  guaranty,  from  repudiating 
the  same  as  ultra  vires.  "Whitehead  v.  Amer- 
ican Lamp  &  Brass  Co.  [N.  J.  Eq.]  62  A.  554. 
Where  an  officer  in  charge  of  a  branch  busi- 
ness executes  a  note  in  the  name  of  tha 
corporation,  and  the  latter  receives  the  bene- 
fit of  the  proceeds  thereof  in  its  branch  busi- 
ness, it  will  be  bound,  regardless  of  whether 
it  had  charter  power  to  carry  on  the  branch 
business.  Dreeben  v.  First  Nat.  Bank  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  917,  93  S.  W. 
510.  The  corporation  is  estopped  to  plead 
ultra  vires  against  accommodation  notes  giv- 
en with  the  consent  of  all  the  stockholders. 
Perkins  v.  Times  Realty  Co.  [N.  J.  Eq.]  61 
A.   167. 

94.  Ouinby  v.  Consumers'  Gas  Trust  Co., 
140  F.  352. 


95.  Natural  gas  company  not  estopped  to 
repudiate  a  contract  to  sell  all  its  property. 
Quinby  v.  Consumers'  Gas  Trust  Co.,  140  F. 
362.  See,  also,  City  of  Indianapolis  v.  Con- 
sumers' Gas  &  Trust  Co.  [C.  C.  A.]  144  F. 
640.  Upon  the  w^inding  up  of  such  a  corpora- 
tion, the  stockliolders  may  avail  themselves 
of  the  corporation's  right  to  repudiate  a 
sale    of   its    property.     Id. 

96.  Agreement  by  benefit  association  to 
pay  agent  for  other  services  than  those  of 
procuring  members  of  subordinate  bodies. 
See  Code,  tit.  9.  c.  9.  §  1833.  First  Nat.  Bank 
V.  Church  Federation  [Iowa]  105  N.  AV.  578. 
Sale  of  property  by  religious  corporation 
without  complying  with  I^aws  1895.  p.  277. 
c.  723,  §  11,  as  amended  by  Laws  1896,  p.  277, 
c.  336,  and  Laws  1901,  p.  527,  c.  222.  Associ- 
ate Presbvterian  Congregation  of  Hebron  v. 
Hanna,  98  N.  Y.  S.   1082. 

97.  Guaranty  of  stock  of  ano'ther  corpora- 
tion, for  which  the  guarantor  received  stock 
in  such  other  corporation,  did  not  estop  the 
guarantor  from  repudiating  the  guaranty  as 
against  a  holder  of  the  guaranteed  stock. 
Greene  v.  Middlesborough  Tow^n  &  Lands  Co. 
[Ky.]    89   S.   "U'.    228. 

98.  Stock  of  one  corporation  issued  to  an- 
other corporation  In  .consideration  of  the 
guaranty  of  the  stock  of  the  former  by  the 
latter,  held  without  value.  Greene  v.  Mid- 
dleborough  Town  &  Lands  Co.  [Ky.]  89  S.  W. 
228. 

89.  Where  the  objection  to  the  acts  of  a 
corporation  is  that  they  are  ultra  vires,  w^ith- 
out  being  either  mala  prohibita  or  mala  in 
se,  a  stockholder  cannot  maintain  an  action 
in  his  ov.^n  behalf  based  on  such  objection, 
where  he  himself,  with  knowledge  of  the 
character  of  the  acts,  has  acquired  and 
accepted  pecuniary  benefits  thereunder, 
■^'ormser  v.  Metropolitan  St.  R.  Co.  [N.  Y.] 
76  N.  E.  1036.  Stockholder  was  not  allowed 
to  attack  a  transfer  of  corporate  assets  to 
another  corporation  and  a  resulting  consoli- 
dation after  ten  years  had  elapsed,  the  stock- 
holder   having    known    of    the    transfer    for 
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acts  of  a  corporation  are  estopped  to  assert  the  invalidity  of  such  acts.^  Where  a 
corporation  acquires  realty  from  a  trustee,  the  cestui  que  trust  will  be  estopped  to 
assert  that  the  acquisition  is  ultra  vires  the  corporation.^ 

§  9.  Torts,  penalties,  and  crimes.'^— The  liability  of  a  corporation  for  the 
torts  of  its  agents  or  servants  may  rest  not  only  upon  the  relationship  between  the 
corporation  and  its  agent  or  servant,^  hut  also  upon  the  relation  between  the  cor- 
poration and  the  person  injured,®  and  its  lial)ility,  whether  arising  out  of  one  of 
these  relations  or  both,  is  not  confined  to  negligent  injuries  but  extends  also  to  those 
involving  malice,  such  as  slander  or  libel/  Officers  of  corporations  are  not  liable 
for  its  torts  merely  because  they  are  such  officers,*  nor  are  stockholders  liable  as 
such  for  the  torts  of  the  corporation.®  Charitable^"  and  public^^  corporations  are 
not  ordinarily  liable  for  the  torts  of  their  officers. 

A  corporation  is  liable  to  indictment  and  prosecution/-  and  may  be  fined  for 
contempt,^^  but  a  statute  imposing  any  other  criminal  penalty  upon  the  corpora- 
tion than  a  fine  for  the  violation  of  a  criminal  statute  will  be  inoperative  because 
unenforceable.^*  ^^^^ere  a  corporation  appears  to  an  indictment,  it  thereby  waives 
service  of  process.^^  Stockholders  are  not  criminally  liable  for  the  acts'  of  their 
corporation  from  the  mere  fact  that  they  are  stockholders.^®     The  indictment  must 


two  years  before  suit,  and  the  rig-hts  of  third 
parties  having'  intervened.  Cole  v.  Birming'- 
ham    Union    R.    Co.,    143    Ala.    427,    39    So.    403. 

1.  White  River,  etc.,  R.  Co.  v.  Star  Ranch 
&  Land  Co.   [Ark.]   91  S.  W.  14. 

2.  Railroad  company  estopped  to  assert 
the  illegality  of  a  license  imposed  by  a  city 
where  tiie  company  had  agreed  to  pay  sucii 
licenses  as  a  condition  to  the  right  to  con- 
struct its  road  in  the  city,  and  had  acted 
upon  the  consent  of  the  city  as  thus  condi- 
tioned. Jersey  City  v.  North  Jersey  St.  R. 
Co.,  72  N.  J.  Law.  3S3,  61  A.  95.  Purchaser  of 
good  will  and  list  of  policies  of  insurance 
company  estopped  to  assert  ultra  vires  on 
part  of  the  selling  company.  Bowers  v. 
Ocean  Accident  &  Guarantee  Corp.,  110  App. 
Div.   691,  97  N.  Y.  S.    4S5. 

3.  State  Security  Bank  v.  Hoskins  [Iowa] 
106  N.  W.  764. 

4.  See  5  C.  L.  782. 

5.  6.  Sawyer  v.  Norfolk  &  S.  R.  Co.  [X.  C] 
54   S.  E.  793. 

7.  Where  a  party  applying,  of  his  own  ac- 
cord, to  a  railroad  superintendent  for  work, 
was  slandered  by  such  superintendent,  the 
company  was  not  liable,  there  being  neither 
any  such  relation  between  the  applicant  and 
the  company  as  required  the  latter  to  pro- 
tect him  from  the  slander  nor  any  such  con- 
nection between  the  act  of  the  superintendent 
and  his  duties  to  the  company  as  would 
bring  the  case  within  either  one  of  the  rules 
mentioned  in  the  text.  Sawver  v.  Norfolk  & 
S.  R.  Co.  [N.  C]  54  S.  E.  793.  Corporation 
operating  a  factory  held  liable  for  a  publica- 
tion to  the  effect  that  a  factory  girl  was  dis- 
charged, not  for  violation  of  the  rules,  but 
for  matters  which  the  manager  preferred  not 
to  disclose,  but  such  that  she  could  not  be 
retained  in  the  factory.  Pattison  v.  Gulf  Bag 
Co.   [La.]   41  So.  224. 

8.  President  of  corporation  not  necessarily 
liable  for  libel  published  in  paper  owned  by 
the  corporation.  Folwell  v.  Miller  [C.  C.  A.] 
145  F.  495.  Even  where  the  president  of  the 
corporation  is  the  editor  in  chief  of  the  cor- 


poration's paper  in  which  the  libel  is  pub- 
lished, he  is  not  liable  in  the  absence  of  per- 
sonal participation  in  the  publication.  Id. 
Where  the  president  of  a  corporation,  who 
was  also  the  chief  stockholder,  was  sued  for  a 
libel  published  in  a  paper  owned  by  the  cor- 
poration, of  which  paper  he  was  also  editor 
in  chief,  an  answer  setting  up  as  partial  de- 
fense the  truth  of  the  publication  did  not 
render  the  defendant  liable,  there  having 
been  no  cause  of  action  against  the  defend- 
ant at  the  time  the  action  was  commenced. 
Id. 

9.  Libel.  Folwell  v.  Miller  [C.  C.  A.]  145 
F.   495. 

10.  See  Asylums  and  Hospitals.  7  C.  L. 
2ft7;  Colleges  and  Academies.  7  C.  L.  657.  and 
like  topics.  Liability  of  charitable  corpora- 
tions for  wrongful  acts  of  officers  and  agents. 
Woman's  Christian  Nat.  Library  Ass'n  v. 
Fordyce,  73  Ark.  625,  S6  S.  W.  417. 

11.  See  Municipal  Corporations.  6  C.  L. 
714;  States,  6  C.  L.  1515.  and  like  topics. 

12.  Failure  of  railroad  company  to  keep 
pure  drinking  water  in  passenger  cars,  as 
required  by  Pen.  Code  1895.  §  522.  Southern 
R.  Co.  V.  State  fGa.]  54  S.  E.  160.  This  stat- 
ute is  not  unconstitutional.      Id. 

13.  Violation  of  injunction.  Franklin 
Union,  No.  4,  v.  People,  220  111.  355,  77  N.  E. 
176.  In  contempt  proceedings  against  a  cor- 
poration and  its  agents,  the  agents  may  be 
discharged  upon  their  return  and  the  corpo- 
ration found  guilty,  v.athout  any  specification 
as  to  the  time  and  place  where  and  the  per- 
son or  persons,  agent  or  agents,  by  whom 
the  corporation  violated  the  order  the  viola- 
tion of  which  constituted  the  contempt. 
State  V.  Cape  Fear  Lumber  Co.,  72  S.  C.  322, 
51  S.  E.   873. 

14.  Corporation  cannot  be  imprisoned. 
Southern  R.  Co.  v.  State  [Ga.]  54  S.  E.  160.  A 
corporation  cannot  be  guilty  of  a  felony. 
State  V.  Delmar  Jockey  Club  [Mo.]  92  S.  W. 
1S5. 

15.  Appearance  by  demiirrer  to  indict- 
ment. Southern  R.  Co.  v.  State  [Ga.]  54  S. 
E.  160. 
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aver  that  accused  is  a  coTporation/"^  and  the  defendant's  corporate  existence  must 
be  proved/^  but  the  articles  of  incorporation  need  not  be  introduced  in  evidence/* 
for  the  de  facto  existence  of  the  corporation  may  be  proved  by  evidence  tending 
to  show  that  it  acted  and  was  accepted  as  a  corporation  under  the  name  alleged 
in  the  indictment. ^"^  A  corporation  may  be  compelled  to  produce  its  books  as  evi- 
dence against  itself,^^  and  an  officer  of  a  corporation  cannot  escape  liability  for  a 
contempt  in  refusing  to  com.ply  with  an  order  of  court  to  produce  papers,  to  be 
used  in  a  criminal  proceeding  against  the  corporation,  on  the  gTOund  that,  though 
he  had  possession  of  them,  his  possession  was  that  of  the  corporation  and  not  his 
own,^^  nor  on  the  ground  that  such  production  would  be  an  unreasonable  search 
or  seizure  within  the  fourth  amendment  of  the  Federal  constitution;^^  but  a  cor- 
poration is  nevertheless  entitled  to  the  protection  of  this  amendment  against  un- 
reasonable search,  though  what  may  be  unreasonable  in  the  case  of  an  individual 
may  not  be  such  as  to  a  corporation.-*  An  officer  of  a  corporation  cannot  refuse  to 
testify  or  to  produce  papers  in  a  criminal  proceeding  against  his  corporation,  on 
the  ground  that  such  testimony  or  papers  will  incriminate  the  corporation.-^ 

§  10.  Actions  by  and  against  corporations.-^ — Federal  courts  have  jurisdic- 
tion of  actions  between  a  corporation  and  citizens  of  another  state  than  that  in 
which  the  corporation  was  organized,-'^  and  of  a  suit  to  which  a  Federal  corpora- 
tion is  a  party.-^  Demand  by  nonresident  stockholders  that  the  corporation  STie 
in  the  Federal  court  of  the  state  of  which  the  corporation  and  the  defendant  were 
citizens  does  not  authorize  a  suit  by  the  stockholders  in  the  Federal  court.-® 

A  foreign  corporation  may  maintain  a  suit^°  and  may  be  sued  in  domestic 
courts.^^  The  fact  that  the  internal  management  of  a  foreign  corporation  may 
be  indirectly  affected  will  not  prevent  the  court  from  taking  jurisdiction.^^ 

In  California  a  corporation  cannot  maintain  an  action  concerning  its  property 
unless  it  has  filed  a  copy  of  its  articles  with  the  clerk  of  the  county  where  such 
property  is  situated,  but  this  requirement  does  not  apply  to  the  county  where  the 
original  articles  axe  filed.^^ 


16.  Liability  for  penalty  imposed  by  El- 
kins  Act  Feb.  19,  1903,  32  St.  847,  c.  708. 
United  States  v.  Wood,  145  F.  405. 

17,  18,  19.  Standard  Oil  Co.  v.  Com.  [Ky.] 
91   S.   W.    1128. 

20.  Existence  of  a  corporation  Indicted  for 
transporting-  and  retailing  oil  by  means  of  a 
wag-on  without  a  license  proved  by  receipt 
g-iven  for  payment  for  oil  reciting  that  the 
defendant  was  "incorporated."  Standard  Oil 
Co.  V.  Com.  [Ky.]  91  S.  W.  1128.  See  ante 
§  3,  Proof  of  Incorporation. 

21.  Under  Rev.  St.  1899,  §  737,  a  corpo- 
ration, in  a  prosecution  against  it  for  the 
violation  of  the  state  anti-trust  laws,  may  be 
compelled  to  produce  its  stock  books.  See 
Rev.  St.  1899,  §§  8965,  8966,  relating  to  trusts. 
State  V.  Standard  Oil  Co.,  194  Mo.  124,  91  S. 
W.   1062. 

22.  -Proceedings  under  anti-trust  law. 
Nelson  v.  U.  S.,  201  U.  S.  92,  50  Law.  Ed. . 

23.  Hale  V.  Henkel,  201  U.  S.  43,  50  Law. 
Ed. . 

24.  An  order  for  the  production  of  certain 
papers  of  a  corporation  in  proceedings 
against  it  under  tlie  Federal  anti-trust  law 
held,  by  reason  of  its  scope,  to  call  for  an 
unreasonable  search  or  seizure.  Hale  v. 
Henkel,    201   U.   S.   43,    50   Law.    Ed. . 

25.  Proceedings    against    corporation    for 


violation  of  Federal  anti-trust  law.     Hale  V. 
Henkel,    201    U.    S.    43,   50   Law.   Ed. . 

26.  See  5  C.  L.   782. 

27.  A  transfer  of  partnership  property  to 
a  corporation  in  excliange  for  stock  held  not 
a  sham  transfer  merely  to  give  the  Federal 
courts  jurisdiction  of  a  controversy  concern- 
ing such  property.  Slaugliter  v.  Mallet  Land 
&  Cattle  Co.   [C.  C.  A.]   141  F.   282. 

28.  Upon  an  application  for  the  removal 
of  a  cause  to  a  Federal  court,  such  court  will 
take  judicial  notice  that  the  defendant  is  a 
Federal  corporation,  though  the  plaintiff 
merely  describes  it  by  name  and  nothing 
more.  Heftelflnger  v.  Choctaw,  etc.,  R.  Co., 
140  F.  75. 

29.  Kemmerer  v.  Haggerty,  139  P.  693. 
See  4  Mich.  L.  R.  395. 

30.  Westminster  Nat.  Bank  v.  New  Eng- 
land Electrical  Co.    [N.  H.]    62   A.   971. 

31.  A  corporation  cannot  escape  liability 
upon  its  contract  on  the  ground  that  it  is 
a  foreign  corporation  where  the  court  had 
obtained  jurisdiction.  Westminster  Nat. 
Bank  v.  New  England  Electrical  Co.  [N.  H.] 
C2  A.  971.  Se3  Foreign  Corporations,  5  C.  L. 
1470. 

32.  The  courts  of  one  state  may  entertain 
a  suit  to  compel  a  corporation  chartered  by 
another    state    to    transfer    upon    its    books 
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A  corporation  may  be  sued,  according  to  various  statutory  provisions,  in  the 
county  wliere  its  principal  office  is  located/*  or  where  the  cause  of  action  or  some 
part  thereof  arose/^  or  where  the  corporation  has  an  agency/^  and,  within  the 
statutes  relating  to  venue,  a  corporation  may  be  situated  in  one  county,  have  its 
principal  place  of  business  in  another,  and  its  officers  reside  in  still  another." 
The  use  of  the  word  "may"  in  statutes  providing  in  what  counties  actions  against 
corporations  "ma^  be  brought  is  mandatory.^*  Where  an  action  is  properly 
brought  in  a  certain  county  against  an  individual  defendant,  a  corporation  jointly 
liable  with  such  defendant  may  be  joined  as  a  codefendant,  regardless  of  the  rules 
as  to  venue  in  actions  against  a  cor|Doration  as  sole  defendant.^^  A  railroad  com- 
pany incorporated  by  act  of  congress  is  not  a  foreign  corporation  within  state 
statutes  relating  to  the  venue  of  actions  against  foreign  corporations.*"  The  pe- 
tition in  an  action  against  a  corporation  need  not  allege  the  facts  showing  that  the 
venue  of  the  action  is  correctly  laid,*^  and  if  the  defendant  relies  upon  its  privilege 
to  be  sued  in  another  county  it  must  plead  the  facts  necessary  to  show  such  privi- 
lege,*- and  the  burden  of  proving  the  facts  so  alleged  is  upon  the  defendant.*^ 

A  corporation  cannot  be  controlled  in  its  actions  by  a  suit  against  the  indi- 
viduals in  control  of  it,**  but  it  is  reached  and  brought  into  court  by  service  on  its 


shares  of  its  stock  to  a  purchaser  thereof. 
Westminster  Nat.  Bank.  v.  New  Eng-land 
Electrical  Co.  [N.  H.]  62  A.  971. 

S3.  Civ.  Code  §  299.  San  Diego  Gas  Co.  v. 
Frame   [Cal.]    82  P.   1049. 

34.  Where  tlie  statute  provides  that  the 
action  may  be  brought  in  the  county  where 
the  corporation  had  its  principal  office,  the 
use  of  the  word  "principal"  precludes  the  pos- 
sibility of  there  being  more  than  one  office, 
the  location  of  which  may  be  considered  in 
laying  the  venue.  Kirby's  Dig.  §  6067. 
Spratley  v.  Louisiana  &  A.  R.  Co.  [Ark.]  95 
S.  W.  776.  The  fact  that  an  agent  is  tem- 
porarily employed  in  transacting  the  busi- 
ness of  a  domestic  corporation  in  a  county 
other  than  the  one  in  ■which  the  corporation 
has  its  principal  place  of  business  does  not, 
under  Code  Civ.  Proc.  §  55,  subject  the  cor- 
poration to  the  jurisdiction  of  the  courts  of 
such  county.  Security  Mut.  Life  Ins.  Co.  v. 
Ress  [Neb.]  106  N.  W.  1037.  The  residence  of 
a  person  who  is  employed  as  the  agent  of  a 
domestic  corporation  is  personal,  and  is  im- 
material in  an  inquiry  as  to  whether  such  a 
corporation  is  situated  in  a  certain  county 
within   this   section.     Id. 

35.  Rev.  St.  1895,  art.  1194,  §  23.  Under 
this  rule,  a  contract  made  with  the  traveling 
buyer  or  solicitor  of  a  corporation  may  be 
sued  on  in  the  county  where  it  is  made, 
though  the  corporation  resides  in  another 
county  where  the  contract  is  to  be  performed. 
Mangum  v.  Lane  City  Rice  Mill  Co.  [Tex.  Civ, 
App.]  15  Tex.  Ct.  Rep.  739,  95  S.  W.  605.  Ac- 
tion against  foreign  corporation  for  deceit. 
Western  Cottage  Piano  &  Organ  Co.  v.  Griffin 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  332,  90  S. 
W.   884. 

30.  Rev.  St.  1895,  art.  1194,  §  23.  Under 
this  rule,  a  corporation  cannot  be  said  to 
have  an  agency  in  a  county  because  its  buy- 
ing agent  or  solicitor  is  iisually  in  such 
county  for  a  certain  time  every  year  but  has 
no  permanent  office  there.  Mangum  v.  Lane 
Citv  Rice  Mill.  Co.  TTp-  Civ.  App.]  15  Tex. 
Ct.  Rep.  739,  95  S.  W.  605. 
7   Curr.  Law — 56. 


37.  Hence  where  such  a  condition  exists, 
the  corporation  may,  under  Kirby's  Dig.  $ 
6067,  be  sued  in  any  one  of  such  counties. 
Spratley  v.  Louisiana  &  A.  R.  Co.  [Ark.]  95 
S.  W.  776. 

38.  Spratley  v.  Louisiana  &  A.  R.  Co. 
[Ark.]    95    S.    W.    776. 

39.  Notwithstanding  Rev.  St.  1899,  §  3500, 
providing  that  actions  against  a  corporation 
may  be  brought  in  the  county  in  which  it 
is  situated  or  has  its  principal  place  of 
business.  See  §§  3505,  3510,  3480.  Harrison 
V.  Carbon  Timber  Co.  [Wyo.]   S3  P.  215. 

40.  The  court  will  take  judicial  notice 
that  a  railroad  company  was  incorporated 
under  act  of  congress.  Texas  &  P.  R.  Co. 
V.  Weatherby  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep 
809,  92  S.  W.  58.  See  ante  §  6,  Citizenship 
and  Residence  or  Domicile  of  Corporation. 
Where  a  corporation  organized  under  an  act 
of  congress  acquires  the  property  and  fran- 
chises of  a  domestic  corporation  with  ex- 
press legislative  consent,  the  consolidated 
corporation  might  be  considered  as  incor- 
porated under  the  state  law  as  well  as  un- 
der the  Federal.     Id. 

41.  That  cause  of  action  arose  in  county 
where  suit  is  brought,  thus  conferring  juris- 
diction under  Rev.  St.  1895.  art.  1194.  §  2.1. 
Mangum  v.  Lane  City  Rice  Mill.  Co.  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.   739.   95  S.  W.  605. 

42.  A  plea  of  privilege  must  negative  all 
supposable  facts  which,  if  alleged  on  the  op- 
posite side,  would  defeat  the  plea,  but  it  need 
not  negative  matters  which  are  negatived  by 
the  petition.  Mangum  v.  Lane  City  Rice 
Mill.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  739, 
95   S.  W.   605. 

43.  Mangum  v.  Lane  City  Rice  Mill.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  739,  95  S. 
W.   605. 

44.  Suit  against  individual  to  restrain 
violation  of  contract  witli  corporation,  de- 
fendant being  in  control  of  the  corporation, 
but  it  not  appearing  he  owned  all  the  stock 
©r  even  the  majority  thereof.  Aberthaw 
Const.   Co.   V.   Ransome   [Mass.]   78   N.  E.   485. 
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officers  or  agents,  as  designated  by  statute.*^  Service  on  an  officer  may  be  valid 
even  though  the  officer  is  not  sucli  at  the  time  of  the  sendce.^'^  Service  may  be 
made  on  domestic  corporations  by  publication.*^  A  corporation  cannot  be  reached 
by  process  from  a  foreign  state  so  long  as  it  confines  the  exercise  of  its  powers  to 
the  state  of  its  creation/^  but  it  may  be  subjected  to  liability  to  suit  and  service 
of  process  as  a  condition  of  its  right  to  do  business  in  a  state  other  than  that  of  its 
creation.*^  When  the  service  is  by  leaving  a  copy  with  the  person  in  charge  of  the 
defendant's  office,  the  return  must  show  that  the  service  was  "at  such  office.^®  A 
misnomer  in  the  return  of  service  on  a  corporation  is  not  fatal  where  it  is  e^^ldent 
that  the  defendant  corporation  is  referred  to.^^  A  defective  return  is  waived  by  a 
general  appearance/^  but  a  corporation  does  not  waive  lack  of  service  by  appearing 
to^the  merits,  where  it  previously  objects  to  the  court's  jurisdiction  and  maintains 
such  objection  in  all  of  its  pleadings  thereafter  filed.^^ 

A  complaint  by  a  corporation  must  be  verified  by  an  officer  of  the  corporation.'** 


45.  In  Kentucky:  Under  Civ.  Code  Prac. 
S  51,  subd.  3,  service  may  be  made  on  the 
defendant's  chief  officer  or  agent  that  may 
be  found  in  the  county,  but  under  subdivi- 
sion 4,  where  tlie  defendant  is  a  common  car- 
rier, the  service  must  be  on  a  chief  officer  or 
agent  who  resided  in  the  county  in  which 
the  suit  is  brought,  and  in  neither  case  is  a 
service  sufficient  when  made  on  the  cliief 
officer  or  agent  wlio  is  neither  found  nor  re- 
sides in  the  county  in  which  tlie  action  is 
brought.  Cincinnati,  etc..  Packet  Co.  v.  Thomas 
INIalone  &  Co.  [Ky.]  92  S.  W.  306.  Under 
Rev.  St.  1906,  §  571,  providing  for  service  on 
an  agent  at  the  corporation's  place  of  busi- 
ness, the  agent  need  not  be  at  such  place  of 
business  at  all  times  but  is  required  to  be 
there  at  all  reasonable  times  and  hours.  Pa- 
ducah  Cooperage  Co.  v.  Com.  [Ky.]  93  S.  W, 
12.  This  statute  was  not  intended  to  super- 
sede Civ.  Code  Prac.  §  51,  designating  the 
officers  of  the  corporation  upon  whom  pro- 
cess may  be  served,  but  to  provide  an  ad- 
ditional method  of  service.     Id. 

In  Michigan:  Under  Comp.  Laws  1897,  §  10,- 
468,  service  may  be  made  upon  a  domestic  cor- 
poration by  service  on  its  agent,  whether  such 
agent  is  in  charge  of  the  corporation  or  not, 
notwithstanding  Pub.  Acts  1903,  p.  378,  No. 
232.  §  30,  and  Pub.  Acts  1S85.  p.  343,  No.  232. 
Moinet  v.  Burnham  Stoepel  &  Co.  [Mich.]  13 
Det.  Leg.  N.   38,   106  N.  W.   1126. 

In  Missouri:  In  the  absence  of  the  presi- 
dent or  other  chief  officer,  service  may  be 
made  by  leaving  a  copy  of  the  writ  at  the 
company's  chief  office  with  anyone  in  charge 
thereof.  Rev.  St.  1899,  §  995.  Under  this 
.statute,  which  also  provides  that  where 
proper  service  cannot  be  obtained  in  the 
county  in  which  the  suit  is  brought  the  sum- 
mons may  be  directed  to  another  county 
where  the  president  or  chief  officer  may  re- 
side or  where  the  corporation  has  an  office, 
service  in  the  county  in  which  the  suit  is 
brought  on  the  agent  in  charge  of  the  com- 
pany's office  in  another  county  is  insuffi- 
cient. Bente  v.  Remington  Typewriter  Co., 
116  Mo.  App.   77,   91   S.  W.   397. 

In  IVew  Jersey:  P.  L.  1896,  p.  291,  §  43, 
does  not  require  service  upon  a  domestic  cor- 
poration to  be  made  at  its  registered*  office, 
and  service  on  its  registered  agent  is  suffi- 
cient, though  not  made  at  the  corporation's 
registered   office,   the   corporation  having  re- 


moved therefrom.  Philadelphia  &  C.  Ferry 
Co.  V.  Intercity  Link  R.  Co.  [N.  J.  Law]  62 
A.    184. 

In  AVyoming:  Under  Rev.  St.  1899,  §  3516, 
providing  that  service  may  be  made  on  a 
corporation  by  service  on  its  president  or 
other  chief  officer,  if  he  be  found  in  the 
"county"  or  if  the  chief  officer  be  not  found 
in  the  county,  then  upon  certain  other  of- 
ficers, and  if  none  of  them  can  be  found,  then 
by  leaving  a  copy  at  the  office  or  usual  pl4ce 
of  business  of  the  corporation,  the  county 
referred  to  is  the  county  in  which  the  cor- 
poration has  its  office  or  principal  place  of 
business,  and  not  the  county  in  which  it  may 
be  sued  as  a  joint  defendant,  and  the  sum- 
mons in  the  iatter  case  must  be  issued  to 
and  be  served  in  the  county  where  its  office 
ir  principal  place  of  business  is,  unless 
service  be  made  upon  the  agent  appointed 
for  that  .purpose  as  provided  by  Sess.  Laws 
1903,  p.  62,  c.  53.  Harrison  v.  Carbon  Lumber 
Co.    [Wyo.]   83  P.  215. 

46.  Where  officer  of  foreign  corporation 
acted  as  such  after  he  had  resigned,  and  the 
ptockholders  knew  or  were  charged  with 
knowledge  of  such  acts.  Wm.  Cameron  & 
Co.  V.   Jones   [Tex.   Civ.   App.]    90  S.   W.   1129. 

47.  Such  service  is  authorized  by  Rev.  St. 
1892,  §  1024,  where  there  are  no  officers  of 
the  corporation,  or  they  are  absent  from  the 
state  for  six  months  prior  to  the  issue  of 
the  writ,  or  are  unknown,  is  valid  and  con- 
stitutes due  process  of  law.  Clearwater  Mer- 
cantile Co.  v.  Roberts-Johnson-Rand  Shoe 
Co.    [Fla.]    40   So.   436. 

48.  Jameson  v.  Simonds  Saw  Co.  [Cal. 
App.]    84   P.   289. 

49.  Code  Civ.  Proc.  §  411.  Jameson  v. 
Simonds  Saw  Co.  [Cal.  App.]  84  P.  289.  See 
post  §  11,  Legislative  Control  over  Corpora- 
tions. And  see  Foreign  Corporations,  5  C. 
L.   1470. 

50.  Little  Rock  Trust  Co.  v.  Southern  Mis- 
souri &  A.  R.  Co.,  195  Mo.   669,  93  S.  W.  944. 

51.  A  return  on  a  writ  directed  to  the  "El- 
lis-Young Company."  a  corporation,  that 
service  was  made  on  the  president  of  "the 
within  named  defendant  corporation,  to-wit, 
the  Ellis  &  Young  Company,"  was  sufficient 
as  to  the  name  of  the  corporation.  Putnam 
Lumber  Co.  v.  Ellis-Young  Co.  [Fla.]  39  So. 
193. 

53.     Failure  of  return  to  show  that  service 
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A  general  allegation  that  tlie  plaintiff  or  defendant  is  a  corporation  is  usiially  suffi- 
cient.^^ Misnomer  of  a  corporation  in  a  pleading  has  the  same  effect  as  the  mis- 
nomer of  a  private  individual,^*'  and  is  not  fatal  where  it  is  evident  what  corporation 
is  intended/^  and  the  court  may,  in  the  furtherance  of  justice,  allow  an  amendment 
to  cure  such  misnomer,^^  and  where  the  defendant,  in  an  action  by  a  corporation, 
wishes  to  take  advantage  of  a  misnomer  of  the  corporation,  he  must  plead  it  in  his 
answer  in  unequivocal  language.^^  No  question  of  misnomer  arises  where  service 
is  made  upon  an  entirely  dilferent  corporation  from  the  one  sued,  and  one  which  has 
no  connection  with  the  suit.*'"  Where  a  corporation  changes  its  name  after  making 
a  contract,  in  a  suit  on  such  contract  the  change  of  name  must  be  alleged,*'^  and 
an  amendment  to  a  petition  by  a  corporation,  setting  out  that  since  the  institution 
of  the  suit  the  corporation  has  changed  its  name,  must  be  substantiated  by  proof.®' 
Questions  of  pleading  and  practice  in  special  and  particular  proceedings  by 
and  against  corporations  are  considered  in  tlie  notes.^^     A  general  denial  doe?  not 


on  president  was  at  office  of  corporation. 
Meyer  v.  Ruby  Trust  Min.  &  Mill.  Co.,  192 
Mo.   162,  90  S.  W.   821. 

o3.  Spratley  v.  Louisiana  &  A.  R.  Co. 
[Ark.]    95   S.   W.   776. 

54.  Tlie  complaint  may  be  verified  by  the 
manager  of  the  corporation.  Stockton  Lum- 
ber Co.  V.   Blodget   [Cal.  App.]    84  P.   441. 

55.  An  allegation  in  a  bill  by  a  corpora- 
tion that  the  complainant  is  a  corporation 
duly  incorporated  in  accordance  with  the 
laws  of  a  certain  state  is  a  sufficient  allega- 
tion of  the  complainant's  corporate  existence, 
in  the  absence  of  any  denial  in  the  answer 
or  any  evidence  in  relation  thereto.  Fox  v. 
Knickerbocker  Engraving  Co.,  140  F.  714. 
As  against  a  demurrer,  a  declaration  In  an 
action  against  a  corporation  need  not  set 
out  the  steps  whereby  the  corporation  be- 
came incorporated,  where  it  alleged  that  the 
corporation  was  duly  incorporated.  Swing 
v.  Consolidated  Fruit  Jar  Co.  [N.  J.  Law]  63 
A.    899. 

56.  Nisbet  V.  Clio  Min.  Co.  [Cal.  App.]  83 
P.   1077. 

57.  Mechanic's  lien  filed  against  "Home 
Brewing  Company,"  held  good  against  "Home 
Brewing  Company,  of  Grafton."  Grafton 
C'rocery  Co.  v.  Home  Brewing  Co.  [W.  Va.] 
54  S.  E.  349.  The  prefixing  of  the  definite 
article  to  the  name  of  a  corporation  does  not 
create  a  misnomer  and  is  immaterial.     West- 

.ern  Bank  &  Trust  Co.  v.  Ogden  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  594,  93  S.  W.  1102. 
Where  a  notice  of  publication  was  directed 
to  "The  Globe  Investment  Co.,"  whereas  the 
true  name  of  the  corporation  was  "Globe 
Investment  Co.,"  the  variance  was  immateri- 
al.     Clifford   V.   Thun    [Neb.]    104   N.   W.    1052. 

58.  Code  Civ.  Proc.  §  473.  Nisbet  v.  Clio 
Min.  Co.  [Cal.  App.]  83  P.  1077.  Misnomer  of 
defendant  corporation  in  attachment  pro- 
ceedings, cured  by  amendment,  no  one  hav- 
ing been  misled  by  the  misnomer.     Id. 

59.  Allegation  in  answer  that  the  cor- 
rect name  of  the  plaintiff  was  as  given  in  a 
deed  to  the  property  sued  for  was  insuf- 
ficient- to  raise  question  of  misnomer,  under 
Code  Civ.  Proc.  §  1777.  Associate  Presby- 
terian Congregation  of  Hebron  v.  Hanna,  98 
N.   Y.    S.    1082. 

«0.  Little  Rock  Trust  Co.  v.  Southern 
Missouri    &   A.   R.   Co.,   195  Mo.    C69.   93   S.   W. 


944.  In  such  case  the  corporation  sued  may 
appear  and  move  to  set  aside  a  judgment 
against  it  for  lack  of  jurisdiction,  and  may 
appeal  from  the  denial  of  such  motion  with- 
out joining  the  corporation  served.     Id. 

61.  The  right  of  a  corporation  which  had 
changed  its  name  to  sue  on  a  contract  made 
with  the  corporation  under  its  former  name 
was  sufficiently  shown  where  tlie  petition 
alleged  the  change  of  name,  and  that  the 
plaintiff  succeeded  to  all  the  rights,  liabili- 
ties, and  contracts  of  the  corporation  known 
by  the  former  name.  French,  Finch  &  Co. 
V.  Hicks  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
609,  92   S.   W.   1034. 

62.  Atlantic  Coast  Line  R.  Co.  v.  Way- 
cross  Elec.  Light  &  Power  Co.,  123  Ga.  613, 
51  S.  E.  621. 

63.  Rev.  St.  1895,  art.  219,  prescribing  the 
requisites  of  an  affidavit  for  garnishment 
against  a  corporation,  only  requires  that  the 
aflSdavit  shall  state  that  the  garnishee  is  an 
incorporated  company,  and  it  is  not  neces- 
sary to  state  that  it  is  duly  incorporated. 
First  Nat.  Bank  v.  Brown  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  627,  92  S.  W.  1052.  A  re- 
cital in  a  motion  to  set  aside  an  order  in 
attachment  proceedings  against  a  corpora- 
tion for  the  payment  of  the  amount  admit- 
ted by  the  garnishee  into  court  and  for  the 
discharge  of  the  garnishee,  on  the  ground 
that  at  the  time  of  such  order  the  attachment 
had  been  dissolved  pursuant  to  a  statute  re- 
lating to  foreign  corporations,  that  the  at- 
tachment was  against  a  foreign  defendant, 
was  suflficient,  together  with  the  name  of 
the. defendant  which  imported  that  it  was  a 
corporation,  to  show  that  the  defendant  was 
a  foreign  corporation.  Dissolution  of  at- 
tachment under  Civ.  Code  1895,  §  456S. 
Turners'  Chapel  African  M.  E.  Church  v. 
Lcrd  Co.,  121  Ga.  376,  49  S.  E.  272.  A  cor- 
poration is  entitled  to  the  benefit  of  acts 
corferring  mechanics'  liens  in  West  Virginia, 
where  a  corporation  is  expressly  declared  to 
be  a  person  within  the  meaning  of  statutes 
using  the  word  "person."  Tennis  Bros.  Co. 
v.  Wetzel  &  T.  R.  Co.,  140  P.  193;  Wetzel  & 
T.  R.  Co.  v.  Tennis  Bros.  Co.  [C.  C.  A.]  14o 
F.  458.  A  bill  by  a  corporation  seeking  to 
establish  a  trust  in  real  estate  on  the  ground 
that  it  was  purchased  for  the  corporation 
and   with    its    funds,   and  also   charging   that 
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put  in  issue  the  incorjDoration  of  a  plaintiff  corporation.  Tlie  incorporation  need 
not  be  established  by  proof  under  such  a  pleading  and  the  issue  can  only  be  raised 
by  a  special  pleading.^*  JSTul  tiel  corporation  is  a  plea  in  bar,  not  in  abatement/^ 
and  bars  a  suit  in  a  corporate  name,  though  cor[)orate  existence  is  not  alleged.^^ 

Failure  of  a  judgment  to  state  that  it  is  against  a  corporation  is  jiot  neces- 
sarily fatal  to  the  validity  of  the  judgment/^  and  an  objection  that  an  action  in 
which  a  judgment  is  rendered  against  a  corporation  is  nominally  against  an  officer 
thereof  cannot  be  raised  after  appearance  by  the  corporation  to  the  merits. ^^ 
So  also,  where  a  corporation  allows  a  suit  to  be  prosecuted  in  its  name  with  its 
knowledge,  and  decree  is  rendered  therein  after  it  has  acquired  such  knowledge 
and  without  objection  on  its  part,  it  will  be  bound  by  such  decree.®^  A  judgment 
by  default  against  a  corporation  must  be  sustained  by  proof  of  service  upon  a  duly 
authorized  officer.'^'* 

Upon  a  proper  showing  a  receiver  will  be  appointed  for  a  corporation  pendente 
lite.'^^  The  effect  of  dissolution  of  a  corporation  upon  pending  suits  and  upon  its 
right  to  sue  and  liability  to  sue  is  treated  elsewhere  J  ^ 

§  11.  Legislative  control  over  carp  orations.''^ — The  legislature  has  power  to 
examine  into  the  affairs  of  corporations  organized  under  the  general  laws,'^*  and 
may  likewise  impose  privilege  or  license  taxes,^°  pass  laws  for  the  prevention  of 
trusts  and  monopolies  by  unlawful  combination  by  corporations,'^"  and  control  the 


part  of  the  defendants  had  unlawfully  re- 
ceived stock  which  they  would  not  account 
for,  and  that  another  defendant  had  unlaw- 
fully received  and  sold  other  stock  and 
would  not  account  for  it,  was  multifarious. 
Camden   Land   Co.   v.  Lewis    [Me.]    63   A.   523. 

64.  Minzey  v.  Marcy  Mfg.  Co.,  6  Ohio  C.  C. 
(N.   S.)    593. 

65,  66.  Fish  V.  Kanawha  Dispatch,  118 
111.  App.   284. 

67.  Judgment  against  "C.  M.  Carrier  & 
Son"  was  good  against  the  corporation  of 
that  name  which  was  the  defendant  in  the 
suit  in  which  the  judgment  was  rendered, 
where  it  appeared  in  the  declaration  that 
the  defendant  was  a  corporation.  Carrier 
V.  Poulas   [Miss.]   40  So.  164. 

6S.  Suit  was  against  certain  party  as  su- 
perintendent of  the  corporation,  but  the  claim 
was  against  the  corporation,  and  the  corpora- 
tion took  a  change  of  venue,  the  only  ques- 
tion litigated  was  as  to  w^hether  the  corpora- 
tion or  another  was  liable,  and  the  case  went 
to  the  jury  upon  instructions  requested  by 
the  attorney  for  the  corporation,  and  no 
question  as  to  whether  the  corporation  was 
the  real  party  defendant  was  raised  until 
after  verdict.  Shorter  University  v.  Frank- 
lin Bros.   [Ark.]    88  S.  W.  974. 

69.  Thompson  v.  Hemenway,  218  111.  46, 
75  N.  E.  791. 

70.  Ex  parte  National  Lumber  Mfg.  Co. 
[Ala.]    41    So.    10. 

71.  Hall  V.  Nieukirk  [Idaho]  85  P.  485. 
See  post  §  14  D,  Receivers  and  Injunctions; 
post,  §  16  B,  Winding  up  Proceedings,  As- 
signments, Receiversliip.  Under  Rev.  St. 
1887,  §  4329,  subds.  5,  6,  a  receiver  will  be  ap- 
pointed where  it  is  shown  tliat  the  corpora- 
tion is  insolvent  or  in  imminent  danger  of 
insolvency,  and  in  all  cases  wliere  receivers 
are  appointed  according  to  the  usages  of 
courts  of  equitj-.  Id.  The  appointment  of  a 
receiver  does  not  necessarily  effect  a  dissolu- 


tion of  the  corporation,  and  the  receiver  maj 
be  appointed  simply  to  manage  the  affairs 
of  the  corporation  pending  the  litigation. 
Hall  v.  Nieukirk   [Idaho]    85  P.  485. 

72.  See  post  §  12,  How  corporations  may 
be  dissolved;  forfeiture  of  charter;  effect  of 
dissolution;  winding  up  under  statutory  pro- 
visions. 

73.  See  5  C.  L.  785. 

74.  Under  Const,  art.  12,  §  1,  and  Civ. 
Code  §  383,  the  committee  on  commissions  and 
retrencliment  held  to  have  authority  to  ex- 
amine into  the  affairs  of  certain  loan  asso- 
ciations. Ex  parte  Bunkers  [Cal.  App.]  81 
P.    748. 

75.  Clarksdale  Ins.  Ag.  v.  Cole  [Miss.]  40 
So.  228.  License  tax  imposed  on  insurance 
companies  by  Code  Supp.  1902,  §  1333d. 
Iowa  Mut.  Tornado  Ins.  Ass'n  v.  Gilbertson 
[Iowa]    106  N.  W.   153. 

Foreign  corporations  may  be  required  to 
pay  privilege  or  license  taxes.  Clarksdale 
Ins.  Ag.  V.  Cole  [Miss.]  40  So.  228.  See 
Foreign  Corporations,  5  C.  L.  1470.  Code 
1904,  p.  2214,  §  37.  Standard  Oil  Co.  v.  Com., 
104  Va.  683,  52  S.  E.  390;  American  Smelting 
&  Refining  Co.-v.  People   [Colo.]   82  P.  531. 

Failure  to  pay  a  license  tax  is  a  matter 
exclusively  between  tlie  corporation  and  the 
state,  and  will  not  affect  the  rights  of  the 
corporation  as  against  other  parties.  Li- 
cense fee  required  by  Laws  1897,  p.  135,  c. 
70,  §  5.  State  v.  Superior  Ct.  [Wash.]  85  P. 
669. 

76.  Pub.  Acts  1899,  p.  409,  No.  255.  At- 
torney General  v.  A.  Booth  &  Co.  [Midi.]  12 
Det.  Leg.  N.  991,  106  N.  W.  868.  See  Trusts, 
6  C.  L.  1736.  Where  a  stockholder  is  a  party 
to  a  conspiracy  to  establish  a  trust,  he  can- 
not recover  from  another  stockliolder  his 
proportion  of  the  consideration  for  tlie  cor- 
porate property  received  by  sucli  other  stock- 
holder. Erpelding  v.  McKea.rnan  [Mich.]  13 
Det.  Leg.  N.  4,  107  N.  W.  107. 
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rates  for  services  charged  by  public  serrice  corpoiationsJ^     The  right  to  amend 
corporate  charters  and  articles  of  incorporation  is  considered  elsewhere.''* 

Except  as  to  business  coming  under  the  head  of  interstate  commerce/^  a  state 
may  impose  upon  foreign  corporations  conditions  precedent  to  the  right  to  transact 
business  in  the  state/"  or  in  order  to  have  right  to  maintain  actions  in  the  state/^ 
and  may  provide  as  to  the  venue  of  actions  against  such  corporations/^  and  a&  to 
the  method  of  obtaining  service  on  them.^^ 

§  13.  How  corporations  may  he  dissolved;  forfeiture  of  charter;  effect  of' 
dissolution;  winding  up  under  statutory  provisions.^* — Forfeiture  does  not  result 
ipso  facto  from  an  illegal  act/^  nor  can  it  be  collaterally  asserted.^^  A  court  of 
equity,  independent  of  statutory  authority,  cannot  decree  the  dissolution  of  a  corpo- 
ration.®'' A  Federal  court,  therefore,  though  authorized  to  administer  the  assets 
of  an  insolvent  corporation,  cannot  decree  a  dissolution  where  the  authority  to  do 
so  is  not  conferred  by  any  statute  of  tlie  state  creating  the  corporation.-®  j 


77.  May  control  railroad  rates,  notwith- 
standing- Burns'  Ann.  St.  1901,  §  5153,  giving 
railroads  autliority  to  regulate  such  rates. 
Chicag-o,  etc..  R.  Co.  v.  Railroad  Commission 
[Ind.   App.]    78   N.   E.   338. 

78.  See  ante  §  3,  Creation,  Name,  and  Ex- 
istence of  Corporations,  and  the  Amendment, 
Extension,   and   Revival  of  Charters. 

79.  Contract  held  not  interstate  commerce. 
Hastings  Industrial  Co.  v.  Moran  [Mich.]  13 
Det.  Leg.  N.  131,  107  N.  W.  706.  The  mere 
fact  that  a  corporation  is  engaged  in  inter- 
state commerce  does  not  bar  the  right  of  the 
state  to  regulate  it  as  to  transactions  wliolly 
within  the  state.  McGuire  v.  Chicago,  etc., 
R.  Co.,   [Iowa]   108  N.  W.   902. 

SO,  Kirby's  Dig.  §§  832,  833.  Woolfort 
V.  Dixie  Cotton  Oil  Co.  [Ark.]  91  S.  W.  306. 
Civ.  Code  §  299.  Ward  Land  &  Stock  Co.  v. 
Mapes,  14?  Cal.  747,  82  P.  426.  Mills'  Aan. 
St.  §§  499,  500,  1868.  Roseberry  v.  "Valley 
Bldg.  &  L.  Ass'n  [Colo.]  83  P.  637.  Code  § 
1G37,  requiring  foreign  insurance  companies 
to  obtain  permits.  Prudential  Ins.  Co.  v. 
Cushman  [Iowa]  106  N.  W.  934.  Rev.  St. 
1S99,  §  1025.  Chicago  Mill  &  Lumber  Co.  v. 
Sims  [Mo.]  95  S.  W.  344;  State  v.  Standard 
Oil  Co.,  194  Mo.  124,  91  S.  W.  1062.  Pub. 
Acts  1901,  p.  317,  No.  206.  Hastings  Indus- 
trial Co.  V.  Moran  [Mich.]  13  Det.  Leg.  N.  131, 
107  N.  "W.  706.  Laws  1892,  p.  1S05,  c.  687,  § 
15,  as  amended  by  Laws  1901,  p.  1326,  c.  538. 
Wood  V.  Ball,  100  N.  Y.  S.  119.  Rev.  St.  1895, 
§§  745,  746.  King  v.  Monitor  Drill  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  315,  92  S.  W. 
1046;  Western  Supply  &  Mfg.  Co.  v.  United 
States  &  Mexican  Trust  Co.  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  948,  92  S.  W.  986;  Norton  v. 
Thomas  &  Sons  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  618,  93  S.  W.  711.  Rev.  St.  1898,  § 
1770b,  requiring  foreign  corporations  to  file 
authenticated  copy  of  articles  with  secre- 
tarv  of  state.  Chickering-Chase  Bros.  Co.  v. 
AVhite  &  Co.  [VS^is.]  106  N.  W.  797;  Allen  v. 
Milwaukee  [Wis.]  106  N.  W.  1099.  See 
Foreign   Corporations,   5   C.  L.   1470. 

The  Federal  courts  uphold  reasonable  re- 
quirements by  state  laws  of  foreign  corpora- 
tions as  conditions  precedent  to  doing  busi- 
ness in  such  states,  and  in  construing  such 
statutes  will  be  governed  by  the  construc- 
tion given  them  by  the  local  courts  of  last 
resort.  Tennis  Bros.  Co.  v.  "^^etzel  &  T.  R. 
Co.,   140   F.   193;   Wetzel  &  T.   R.   Co.   v.   Ten- 


nis Bros.  Co.  [C.  C.  A.]  145  F.  458.  In  West 
Virginia  the  failure  of  a  foreign  corporation 
to  comply  with  Code  1899,  c.  54,  §  30.  must 
be  pleaded  in  abatement.  See  Code  1899,  c. 
125,   §   16.     Id. 

81.  Appointment  of  attorney  upon  whom 
service  may  be  made.  Act  April  1,  1S72  (St. 
1871-72,  p  826,  c.  566),  as  amended  by  Act 
1899,  p.  Ill,  c.  94.  Black  v.  Vermont  Marble 
Co.  [Cal.  App.]  82  P.  1060.  Rev.  Civ.  Code 
§  883,  requiring  filing  of  copy  of  charter 
with  secretary  of  the  state.  Bisliop  &  Bab- 
cock  Co.  V.  Schleuning  [S.  D.]  104  N.  W.  854. 
A  foreign  corporation  wliich  has  failed  to 
comply  with  this  statute  cannot  intervene 
in  an  action  pending  in  the  state  courts. 
Thompson  v.  Scroyer  [S.  D.]  104  N.  W.  854. 

82.  Rev.  St.  1895,  art.  1194,  subd.  25.  Bay 
City  Iron  Works  v.  Reeves  &  Co.  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.   329,  95  S.  W.   739. 

83.  Acts  1905,  p.  401,  c.  39,  requiring  non- 
resident domestic  corporations  and  foreign 
corporations  to  appoint  the  state  auditor  as 
attorney  to  accept  service,  is  not  unconsti- 
tutional. State  V.  St.  Mary's  Franco-Ameri- 
can Petroleum  Co.,  58  W.  Va.  108,  51  S.  B. 
865.  Rev.  St.  1895,  art.  1223.  Cameron  &  Co. 
V.  Jones  [Tex.  Civ.  App.]  90  S.  W.  1129;  Bay' 
City  Iron  Works  v.  Reeves  &  Co.  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  329,  95  S.  W.  739. 

84.  See  5  C.  L.   786. 

8.5.  A  de  jure  railroad  corporation  does  not 
by  entering  into  an  ultra  vires  contract  with 
a  connecting  line  become  a  corporation  de 
facto.  Davton  &  U.  R.  Co.  v.  Pittsburg,  etc., 
R.  Co.,  6  Ohio  C.  C.  (N.  S.)  537.  A  mere  in- 
tention on  the  part  of  a  railroad  company  to 
violate  its  public  duties  does  not  change  the 
legal  status  of  the  companj'  nor  afford 
ground  for  the  forfeiture  of  its  charter.     Id. 

86.  Not  in  condemnation  proceedings  by 
the  corporation.  Thomas  v.  South  Side  El. 
R.  Co.,  218  111.  571,  75  N.  E-  1058.  The  de- 
fense of  ultra  vires  cannot  be  interposed  by 
one  railroad  company  against  another,  which 
has  been  recognized  as  binding  upon  them 
and  acted  upon  for  thirty-seven  years,  and 
the  history  of  the  arrangement  and  circum- 
stance of  the  companies  are  as  in  this  case. 
Dayton  &  U.  R.  Co.  v.  Pittsburg,' etc.,'  R.  Co.,  6 
Ohio   C.   C.    CN.   S.)    537. 

87.  Conklin  v.  United  States  Shipbuilding 
Co..   140   F.   219. 

88.  New  Jersey  Corporation  Act  1896,  §  69, 
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A  corporation  organized  not  for  profit  is  dissolved  by  tlie  conveyance  of  all  its 
property  to  another  corporation  of  the  same  kind.^^ 

The  supposed  common  law  rule  that  upon  the  termination  of  the  existence  of 
a  corporation  its  debts  were  extinguished  and  its  realty  reverted  to  the  grantors  and 
its  personal  property  went  to  the  sovereign,  if  it  ever  really  existed,  is  now  wholly 
obsolete,  except  as  to  i^iirely  public  corporations,""  specially  as  it  is  generally  pro- 
vided by  statute  that  a  dissolved  corporation  continues  as  a  legal  entity  for  certain 
purposes.^^  In  the  absence  of  statutory  authority,  however,  a  dissolved  corporation 
cannot  maintain  a  suit,^^  but  a  suit  in  equity  by  a  corporation  does  not  abate  abso- 
lutely upon  the  dissolution  of  the  corporation"*  and  may  be  revived  by  the  repre- 
sentatives of  the  corporation,"*  and  this  rule  has  been  extended  to  other  actions  by 
statutory  provisions."^ 

Questions  of  pleading,"^  practice,"'^  and  evidence,"®  are  considered  in  the  notes. 

Dissolution  by  consent  of  stoclcholders  or  directors.^^ — Where  rights  of  third 
persons  have  arisen  by  acts  of  the  corporation,  such  corporation  cannot  be  dissolved 
by  any  agreements  or  acts  of  the  incorporators  so  as  to  affect  such  rights.^ 

Forfeiture  of  charter  in  proceedings  hy  the  state.- — Quo  warranto  is  the  proper 


authorizing  tlie  New  Jersey  Court  of  Chan- 
cery to  decree  the  dissolution  of  a  corpora- 
tion, creates  no  riglit  enforceable  in  a  Fed- 
eral court.  Conklin  v.  United  States  Ship- 
building  Co.,    140    F.    219. 

89.  Conveyance  by  one  college  corporation 
to  another.  State  v.  U.  S.  Grant  University, 
115  Tenn.  23S,  90  S.  W.  294.  This  was  the 
common  law  rule  and  is  also  the  rule  un- 
der the  express  provisions  of  Code  §  2525.     Id. 

90.  Huber  v.  Martin  [Wis.]  105  N.  W.  1031. 
The  voluntary  dissolution  of  a  corporation 
does  not  necessarily  relieve  it  from  liability 
on  its  contracts  or  for  breaches  thereof,  and 
the  coiporation  will  not  be  released  where 
the  dissolution  is  not  necessary  or  Is  for  the 
purpose  of  avoiding  its  obligations.  Stan- 
nard  v.  Reid  &  Co.,  99  N.  Y.  S.  567.  Where, 
in  proceedings  for  voluntary  dissolution,  a 
receiver  w^as  appointed  with  power  to  con- 
tinue the  contracts  of  the  corporation,  and 
after  about  a  year  he  was  discharged  and 
the  property  returned  to  the  corporation,  the 
latter  was  not  relieved  from  a  contract  repu- 
diated   by   it   and    by    the    receiver.     Id. 

91.  A  corporation  organized  for  the  pur- 
pose of  erecting  a  dam,  and  cutting,  storing, 
and  selling  ice,  was  a  trading  corporation, 
within  Act  May  21,  1881,  P.  L.  30,  providing 
that  corporations  organized  for  trading  pur- 
poses shall  continue  to  exist  after  tlie  ex- 
piration of  their  charters  for  the  purpose  of 
winding  up  their  affairs.  Pocono  Spring 
Water  Ice  Co.  v.  American  Ice  Co.  [Pa.]  64 
A.  398.  This  statute  applies  to  any  of  the 
corporations  mentioned  tlierein  whose  busi- 
ness has  ceased  from  any  cause  w^hatever, 
and  not  merely  to.  those  whose  charters  have 
expired  by  limitation.     Id. 

Right  to  sue;  A  corporation  which  has 
been  dissolved  may  sue  upon  a  cause  of  action 
which  has  already  accrued  or  wliich  would 
have  accrued  to  it  but  for  such  dissolution. 
Cobbey's  Ann.  St.  1903,  §  4111.  Lincoln  But- 
ter Co.  V.  Edwards-Bradford  Lumber  Co. 
[Neb.]    107  N.   W.   797. 

92.  A  university  corporation  which  had 
been  dissolved  by  conveyance  of  all  its  prop- 
erty to  another  such  corporation  could  not, 


after  all  its  debts  had  been  provided  for  and 
after  the  expiration  of  more  tlian  five  years, 
maintain  a  suit  upon  tlie  contracts  wliereby 
the  transfer  of  its  property  was  made.  See 
Code  §§  2525,  2070,  2071.  State  v.  U.  S.  Grant 
University,  115  Tenn.   238,  90  S.  W.   294. 

93.  Kelly  v.  Rochelle  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  939,  93  S.  W.  164. 

94.  May  be  revived  by  the  assignee  of  the 
officers  acting  as  statutory  trustees  pursuant 
to  Rev.'  St.  1895,  §  1246.  Kelly  v.  Rochelle 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  939,  93  S. 
W.  164.  And  so  a  judgment  rendored_in  fa- 
vor of  the  corporation  plaintiff  after  its  dis- 
solution was  not  void,  but  only  voidable;  and 
when  it  was  questioned  by  proceedings  by 
the  judgment  defendant,  the  assignee  of  tlie 
statutory  trustees  of  the  corporation  could 
intervene,  have  the  suit  revived,  and  pro- 
ceed to  judgment  against  the  defendant.     Id. 

95.  A  suit  against  a  Delaware  corporation 
does  not  abate  by  reason  of  the  dissolution 
of  the  corporation,  no  matter  where  the  suit 
is  brouglit,  since  21  Del.  Laws  p.  456,  c.  273, 
continues  the  existence  of  all  Delaware  cor- 
porations for  three  years  after  dissolution. 
Scott   v.    Stockholders'   Oil   Co.,    142    F.    287. 

98.  Where  the  parties  to  proceedings  to 
wind  up  a  corporation  do  not  demur  to  the 
pleadings,  and  agree  that  the  court  may  sell 
the  property  and  distribute  the  proceeds, 
they  cannot  thereafter  object  tiiat  the  com- 
plaint did  not  state  sufficient  facts.  Bank 
of  Visalia  v.  Dillonwood  Lumber  Co.  [Cal.] 
82   P.   374. 

97.  Questions  relating  to  forfeiture  of 
franchises  are  waived  by  appealing  to  tlie 
appellate  court  and  cannot  be  considered  on 
a  further  appeal  to  the  supreme  court.  Craf- 
ty V.  Peoria  Law  Library  Ass'n,  219  III.  516, 
76  N.  E.  707.  • 

98.  Parol  evidence  is  not  admissible  to 
show  that  a  corporation  has  gone  into  liqui- 
dation. Pattison  v.  Gulf  Bag  Co.  [La.]  41 
So.   224. 

99.  See    5   C.   L.    786. 

1.  McCarter  v.  Ketcham,  72  N.  J.  Law,  247, 
62    A.    693. 

a.     See  5  C.  L.  786. 
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remedy  to  declare  a  forfeiture  of  franchises/  and,  according  to  statutory  provision, 
the  remedy  may  be  invoked  by  the  attorney  general  of  the  state,*  or  by  the  com- 
monwealth's attorney  for  the  proper  county,^  or,  where  the  attorney  general  or 
commonwealth's  attorney  refuses,  upon  the  application  of  a  person  interested,  to 
institute  the  proceeding,  by  such  interested  person,®  but  the  remedy  cannot  be 
invoked  directly  by  a  person  who  is  not  interested  in  the  corporation.'^  A  corpora- 
tion may  be  ousted  of  its  powers  by  quo  warranto  proceedings  on  the  ground,  of 
misuse  and  perversion  of  its  franchises,^  and  the  fact  that  such  misuse  constitutes 
a  felony  for  which  the  officers  of  the  corporation  may  be  indicted  will  not  bar  quo 
warranto  proceedings  to  dissolve  the  corporation.^ 

Custody  and  sale  of  property. '^'^ — Statutory  trustees  of  a  corporation  to  wind 
up  its  affairs^^  will  be  recognized  as  such  in  a  foreign  state  where  their  appoint- 
ment or  acts  do  not  contravene  the  policy  and  laws  of  such  state.^^  Such  trustees 
will  not  be  allowed  to  use  their  trust  for  their  personal  benefit,  and  a  purchase  by 
them  of  the  corporation's  property  from  their  cotrustees  is  invalid,^^  and  they  will  bo 
held  accountable  to  the  stockholders  for  any  profit  they  may  make  by  a  resale  of  sxich 
property,^*  but  innocent  purchasers  from  him  will  be  protected.^" 

A  receiver  will  not  be  appointed  as  of  right  upon  the  application  of  a  stock- 
holder pending  the  winding  up  of  the  corporation's  affairs  by  its  directors  acting 
under  the  direction  of  the  stockholders,^®  or  as  statutory  trustees.^'' 


3.  And  also  to  declare  a  forfeiture  of 
the  right  to  exercise  such  franchises  in  city 
streets  under  an  ordinance.  People  v.  Chi- 
cago Tel.   Co.,   220  111.   23S,   77  N.   E.   245. 

A  demurrer  to  the  information  in  quo  war- 
ranto proceedings  to  oust  a  corporation  of 
its  po\\'ers  admits  all  the  material  allega- 
tions of  the  information.  State  v.  Delmar 
Jockey    Club    [Mo.]    92    S.    W.    185. 

4,  5.  Code  1904,  p.  1611,  §  302.'3.  South  & 
W.  R.  Co.  V.  Com.,  104  Va.  314,  51  S.  R.   824. 

6.  Code  1904,  p.  1611,  §  3023.  South  &  W. 
R.  Co.  V.  Com.,  104  Va.  314,  51  S.  E.  824.  But 
notwithstanding  Code  1904,  p.  1611,  §  3023, 
authorizing  private  persons,  under  certain 
conditions,  to  apply  for  quo  warranto  to  dis- 
solv'^e  a  corporation,  the  writ  will  issue  to 
dissolve  an  internal  improvement  company 
upon  the  application  of  the  state  alone,  the 
dissolution  of  sucli  companies  by  quo  ■war- 
ranto .proceedings  being  controlled  by  sec- 
tion 1313a.  cl.  58.  of  the  Code.     Id. 

7.  Under  Code  1881,  §  703,  Ballinger's  Ann. 
Codes  &  St.  §  5781,  quo  warranto  to  dissolve 
a  corporation  must  be  upon  the  relation  of 
the  prosecuting  attorney  or  of  someone  in- 
terested in  the  corporation,  but  persons  not 
having  a  sufficient  interest  to  maintain  the 
writ  upon  their  own  relation  may  petition 
the  court  to  direct  the  prosecuting  attorney 
to  institute  tlie  proceedings,  a-d  an  appeal 
will  lie  from  the  refusal  of  the  court  to 
make  such  direction,  upon  which  appeal  the 
sufficiency  of  the  petitioner's  complaint  will 
be  considered.  State  v.  Point  Roberts  Reef 
Fish  Co.    [Wash.]    85  P.    22. 

8.  Where  corporation  organized  for  the 
purpose  of  maintaining  agricultural  and 
stock  fairs  used  its  franchises  only  for  the 
purpose  of  maintaining  a  race  track  for  the 
purpose  of  gaming.  State  v.  Delmar  Jockey 
Club    [Mo.]    92   S.   W.   185. 

9.  The  conviction  of  the  officers  for  the 
felony  would  not  bar  the  quo  warranto  pro- 


ceedings against  the  corporation  (State  v. 
Delmar  Jockey  Club  [Mo.]  92  S.  W.  185),  nor 
will  the  conviction  of  the  officers  be  a  con- 
dition precedent  to  the  quo  warranto  pro- 
ceedings  against   the   corporation    (Id.). 

10.  See  5  C.  L.  787. 

11.  See  Rev.  St.  Fla.   §   2157. 

12.  Directors  who,  under  Rev.  St.  Fla.  § 
2157,  became  the  trustees  to  wind  up  the 
affairs  of  a  Florida  corporation  upon  the 
voluntary  dissolution  thereof,  recognized  in 
Alabama.  Black  v.  Sullivan  Timber  Co. 
[Ala.]  40  So.  667.  A  creditor  cannot  object 
to  the  statutory  trustees  to  wind  up  the  af- 
fairs of  a  foreign  corporation,  and  have  a 
receiver  appointed,  where  the  corporation  is 
not  insolvent,  unless  by  reason  of  tlie  mis- 
management of  such  trustees  the  creditor  is 
in  danger  of  losing  his  debt.  Id.  A  stock- 
holder who,  as  a  director  of  a  foreign  cor- 
poration, participated  in  voluntary  dissolu- 
tion proceedings,  cannot  have  the  statutory 
trustees  ousted  and  a  receiver  appointed,  on 
the  ground  that  the  trustees  are  mismanag- 
ing so  that  the  ultimate  dividends  from  the 
distribution  of  the  assets  will  be  lessened. 
Id. 

13.  Noe  V.  Headley  [Mo.  App.]  96  S.  W. 
309. 

14.  Noe  V.  Headley  [Mo.  App.]  96  S.  W. 
309.  Where  a  sale  of  the  property  of  a  dis- 
solved corporation  was  made  to  one  of  its 
trustees  by  the  others,  and  the  purchasing 
trustee  made  a  profit  by  a  resale,  he  alone, 
being  solvent,  was  accountable  to  the  stock- 
holders  for   such   profit.     Id. 

15.  Noe  V.  Headley  [Mo.  App.]  96  S.  W. 
309. 

16.  Where  the  directors  of  a  corporation 
are  winding  up  its  affairs  pursuant  to  the 
direction  of  the  stockholders,  a  receiver  will 
not  be  appointed  upon  the  application  of  a 
stockholder,  in  the  absence  of  fraud  or  mis- 
management   on    the    part    of    the    directors. 
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Statutory  proceedings.'^^ — Statutes  providing  for  voluntary  dissolution  author- 
ize the  proceedings  ujDon  the  application  of  a  certain  proportion  of  the  stockholders.^* 
Such  a  dissolution  is  treated  as  voluntar}^^'^  A  majority  of  the  stockholders  may 
surrender  their  charter,  even  against  the  protest  of  the  minority,  where  the  stock- 
holders will  not  be  injured  except  by  loss  of  future  prospects,  and  the  interests  of 
the  minority  are  not  sacrificed  to  those  of  the  majority.^^  Some  of  the  grounds 
upon  which  stockholders  may  invoke  the  statutory  proceedings  to  dissolve  are  im- 
possibility of  execution  of  the  purposes  for  which  the  corporation  was  organized,^' 
insolvency  for  more  than  a  year,^^  and  suspension  of  business  for  a  year,^*  A 
prior  voluntary  dissolution  according  to  statutory  provisions  is  a  defense  to  a  suit 
by  a  stockholder  for  involuntary  dissolution.^^ 

§  13.  Succession  of  corporations;  reorganization;  consolidation r^ — The  lia- 
bility of  a  corporation  which  succeeds  by  purchase  to  the  assets  of  another  corpo- 
ration for  the  debts  of  the  latter  depends  upon  the  circumstances  of  the  transfer.-^ 


Brookshire  v.  Farmers'  Alliance  Exch.  [S. 
C]   52  S.  E.  867. 

17.  Mere  fact  that  a  stockholder's  share 
upon  the  eventual  distribution  of  assets  will 
be  lessened  by  the  management  of  the  trus- 
tees will  not,  in  the  absence  of  fraud,  au- 
thorize the  appointment  of  a  receiver.  Black 
V.  Sullivan  Timber  Co.   [Ala.]   40  So.  667. 

IS.    .See    5    C.    L.    787. 

19.  In  a  proceeding-  under  Code  1899,  c. 
53,  p.  57,  for  tlie  dissolution  or  winding  up 
of  the  affairs  of  a  corporation,  it  is  a  con- 
dition precedent  to  the  riglit  to  maintain 
the  proceeding  that  it  be  alleged  and  prov- 
ed that  the  applicants  constitute  not  less 
than  one-third  in  interest  of  the  stockhold- 
ers. Rainey  v.  Preeport  Smokeless  Coal  & 
Coking  Co.,  58  W.  Va,  424,  52  S.  E.  528. 
Equity  has  jurisdiction  of  voluntary  disso- 
lution  proceedings.     Id. 

20.  Within  Rev.  St.  Fla.  §  2157,  providing 
that  on  voluntary  dissolution  of  a  corpora- 
tion its  directors  shall  become  its  trustees. 
Black  v.  Sullivan  Timber  Co.  [Ala.]  40  So. 
667. 

21.  Shannon's  Code,  §§  5165,  5181,  relat- 
ing to  applications  in  the  name  of  the  state 
for  dissolution  of  corporations,  is  broad 
enough  to  cover  a  case  of  voluntary  sur- 
render of  a  charter  by  the  majority  of  the 
stockholders.  State  v.  Chilhowee  Woolen 
Mills,   115   Tenn.   266,    89    S.   W.   741. 

22.  Such  impossibility  as  a  ground  for  vol- 
untary dissolution,  must  appear  as  a  cer- 
tainty, and  not  by  mere  weiglit  of  evidence. 
Mere  failure  to  succeed  within  a  reasonable 
time,  losses,  and  mismanagement  short  of 
fraud  or  bad  faith,  are  not  ground  for  disso- 
lution at  tlie  instance  of  minority  stockliold- 
ers.  Manufacturers'  L.  &  Imp.  Co.  v.  Cleary 
[Ky.]  89  S.  W.  248. 

23.  See  Comp.  Laws  §§  9762.  9950,  9961. 
Attorney  General  v.  Grand  Rapids  Sticky  Ply 
Paper  Co.  [Mich.]  13  Det.  Leg.  N.  210,  107  N. 
W.   1119. 

24.  Code  Civ.  Proc.  §  1785.  Knickerbock- 
er v.  Groton  Bridge  &  Mfg.  Co.,  97  N.  Y.  S. 
595.  A  stockholder,  who  has  applied  to  the 
attorney  general  to  institute  sucli  proceed- 
ings on  this  ground,  may,  upon  the  refusal 
and  failure  of  the  attorney  general  to  in- 
stitute such  proceedings  and  sixty  days 
thereafter,  institute  the  proceedings  himself. 
Id. 


25.  Voluntary  dissolution  under  Laws 
1896,  c.  932,  p.  994,  §  57,  as  amended  by  Laws 
1900,  p.  1621,  c.  760.  Knickerbocker  v.  Gro- 
ton Bridge  &  Mfg.  Co.,  97  N.  Y.  S.  595. 
Where  the  petition  for  involuntary  disso- 
lution discloses  that  the  corporation  has  al- 
ready been  voluntarily  dissolved  under  Laws 
1900,  a  demurrer  will  be  sustained.  Id.  The 
voluntary  dissolution  cannot  be  avoided  by 
mere  allegation  that  no  notice  was  given  to 
tlie  minority  stockholders,  there  being  no 
specific  allegation  that  notice  was  not  pub- 
lished and  mailed  as  provided  by  the  statute, 
or  by  allegations  of  the  motives  of  the  di- 
rectors in  procuring  the  voluntary  dissolu- 
tion, it  not  appearing  that  the  statutory  steps 
for   such   dissolution   were   not   taken.     Id. 

26.  See    5    C.    L    787. 

27.  When  the  trustees  of  a  corporation 
wliich  has  been  dissolved  by  decree  of  court 
makes  a  bona  fide  casli  sale  of  its  property 
to  another  corporation,  the  latter  takes  the 
same  free  from  any  claims  of  the  creditors 
of  the  old  corporation  which  are  not  assum- 
ed by  the  purcliaser  in  its  contract  with  tlie 
trustees.  Houston  Ice  &  Brew.  Co.  v.  Nico- 
lini  [Tex.  Civ.  App.]  96  S.  W.  84.  Employee 
of  the  old  company  wlio  Avas  continued  in 
service  by  the  trustees  lield  to  have  a  claim 
only  against  the  trustees  and  not  against 
the  new  corporation  to  wliom  the  property  of 
the  old  was  sold.  Id.  Wliere  a  corporation  en- 
ters into  a  contract  of  employment,  and  short- 
ly thereafter  a  new  corporation  is  organized 
under  tlie  laws  of  a  different  state,  and  this 
new  company  takes  over  the  business  and 
property  of  the  old  company  and  retains  the 
same  officers,  and  permits  the  party  with 
whom  the  contract  of  employment  was  made 
to  proceed  with  liis  work  for  several  months, 
the  knowledge  of  the  president  as  to  the 
terms  of  the  contract  becomes  the  knowledge 
of  the  new  company,  and  its  action  in  con- 
tinuing the  other  party  to  the  contract  in  its 
employment  is  a  ratification  of  the  contract. 
Paul  v.  Caldwell  Furnace  Foundry  Co.,  7 
Ohio  C.  C.  (N.  S.)  272.  Notice  to  the  presi- 
dent of  a  corporation  concerning  a  matter 
within  tlie  scope  of  his  authority  is  notice 
to  the  corporation.     Id. 

Per.sonal  jiidsment :  Whatever  may  be  the 
remedies  of  a  creditor  of  a  corporation  w^hich 
sells  out  to  another  corporation,  he  cannot 
obtain  a  personal  judgment  against  the  lat- 
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The  rights  of  the  new  corporation  likewise  depend  upon  'the  contract  of  pur- 
chase-® and  it  cannot  complain  of  transactions  consummated  by  the  old  corpora/- 
tion  before  the  execution  of  such  contract,^^  In  case  of  succession  of  corporations, 
equity  will,  at  the  instance  of  creditors  of  the  old  corporation,  follow  its  assets 
into  the  hands  of  the  new  to  subject  them  to  the  debts,  though  there  was  no  formal 
transfer.^"  The  purchaser  or  successor  does  not  ordinarily  succeed  to  the  fiduciary 
relations  of  the  old  corporation  with  third  parties.^^  The  corporate  integrity  of  a 
corporation  which  has  succeeded  to  the  property  of  another  corporation  cannot  be 
questioned  collaterally.^^  Succession  of  a  railroad  corporation  by  legislation  will 
be  judicially  noticed.^^ 

A  reorganization  of  a  corporation  may  be  effected  upon  the  basis  of  an  in- 
creased capitalization  effected  by  taking  over  the  business  and  properties  of  in- 
dividuals to  whom  stock  is  issued  in  payment  therefor.^*  Parties  to  an  agreement 
to  reorganize  a  corporation  are  bound  by  the  plans  of  reorganization  adopted  pur- 
suant to  the  agreement,^^  and  are  liable  to  reasonable  assessments  necessary  for 
the  preserv^ation  of  the  property,^^  nor  can  a  bondholder  who  has  not  objected  to 
the  reorganization  object  to  the  management  of  the  new  corporation  pursuant  to 


ter  ugon  the  original  obligation  where  the 
purchaser  ha^  not  assumed  the  obligations 
of  the  seller.  Abilene  Cotton  Oil  Co.  v.  An- 
derson [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  91, 
91   S.  W.   607. 

An  equitable  lien  of  a  creditor  of  a  dissolv- 
ed corporation  upon  its  assets  in  the  hands 
of  its  successor  cannot  be  enforced  by  exe- 
cution issued  on  a  judgment  against  the 
former  and  levied  upon  property  acquired  by 
the  latter  -u-ith  such  assets.  Houston  Ice  & 
Brewing  Co.  v.  Stratton  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  887,  89  S.  "W.  1111.  Such  an 
equitable  lien  is  barred  by  the  running  of 
the  statute  of  limitations  against  the  debt  to 
which   the   lien   is   an    incident.     Id. 

Pleading:  "Where  a  creditor  of  a  corpora- 
tion whose  property  has  been  purchased  by 
another  corporation  seeks  to  hold  the  latter 
liable  on  the  ground  that  it  has  received  such 
property,  •  he  must  allege  and  prove  •what 
property  the  latter  received.  Houston  Ice  & 
Brewing  Co.  v.  Nicolini  [Tex.  Civ.  App.]  96 
S.   W.   84. 

Parties:  "Where  one  corporation  purchases 
all  the  assets  of  another  and  assumes  all  its 
obligations,  an  obligee  of  the  corporation 
thus  absorbed  may  sue  the  assorbing  cor- 
poration in  equity,  without  using  the  name 
of  or  joining  the  corporation  absorbed.  Dan- 
cel  v.  Goodyear  Shoe  Machinery  Co.  [C.  C. 
A.]   144   P.   679. 

28.  Meyer  v.  Page,  98  N.  T.  S.  739. 

29.  As  the  manner  in  which  the  old  cor- 
poration settled  its  debts.  Meyer  v.  Page,  98 
N.  Y.  S.  739.  In  an  action  by  a  stockholder 
in  the  nevr  corporation  for  an  accounting  for 
the  benefit  of  the  corporation  from  the  or- 
ganizer of  the  new  corporation,  a  judgment 
for  an  accounting  based  partly  upon  the  the- 
ory that  the  defendant  failed  to  turn  over  all 
the  property  of  the  old  corporation  to  the 
new,  and  partly  upon  the  theory  that  he  mis- 
represented the  value  of  the  property  he  w^as 
turning  over,   cannot  be   sustained.     Id. 

30.  Loughlin  v.  U.  S.  School  Furniture  Co., 
lis  111.   App.    36. 

31.  "Without  a  special    stipulation   to   that 


effect  and  without  the  consent  of  the  other 
party,  a  corporation  cannot  transfer  to  its 
successor  fiduciary  relations  existing  be- 
tween itself  and  such  party  under  a  contract, 
though  the  contract  itself  passes  to  the  suc- 
cessor. NeTv  York  Bank  Xote  Co.  v.  Kidder 
Press  Mfg.  Co.    [Mass.]    78  N.  E.   463. 

33.  By  debtor  of  old  corporation  when 
called  upon  by  the  new  corporation  to  pay 
his  debt.  Clifford  Banking  Co.  v.  Donovan 
Commission  Co.,  195  Mo.  262,  94  S.  W.  527. 

33.  Atlanta  &  "W.  P.  R.  Co.  v.  Atlanta,  B. 
&  A.  R.  Co.    [Ga.]   54   S.  E.   736. 

34.  Individual  who  sold  his  business  to 
corporation  for  stock  held  estopped  to  re- 
scind the  agreement  on  the  ground  of  mis- 
representations by  officers  of  the  original 
corporation  ■who  promoted  the  reorganiza- 
tion, plaintiff  having  participated  in  the  re- 
organization with  knowledge  of  the  facts. 
French  v.  Northwestern  Laundry  [Iowa]  107 
N.  "W.  430.  The  other  parties  to  whom  stock 
of  the  new  company  was  issued  were  neces- 
sary parties  to  a  suit  to  rescind  on  the 
ground  that  such  parties  received  more  stock 
than    they   ■were    entitled   to.     Id. 

3.5.  Agreement  provided  that  plans  sub- 
mitted by  committee  should  be  binding  un- 
less a  majority  of  the  bondholders  dissent- 
ed within  a  certain  time,  and  there  was  no 
such  dissent.  Cowell  v.  City  "Water  Supply 
Co.  [Iowa]  105  N.  W.  1016;  Id.  [Iowa]  108 
N.  W.   116. 

Conipen-sation  of  committee:  Objections  of 
single  bondholder  to  allowances  of  commit- 
tee's compensation  on  the  ground  of  fraud 
and  failure  to  conform  to  the  reorganiza- 
tion agreement,  not  sustained.  Mills  v.  Pot- 
ter, 189  Mass.  238,  75  N.  E.  627.  Agreements 
between  bondholders  for  the  reorganization 
of  a  corporation  will  be  strictly  construed 
as  to  the  power  and  authority  of  the  com- 
mittee to  which  the  reorganization  is  com- 
mitted (Id.),  but  where  the  committee  acts 
within  the  agreement  and  the  authority 
thereby  conferred,  their  aots  will  be  upheld, 
especially  after  their  acts  have  been  rati- 
fied by  the   bondholders   by  payment   of  as- 
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the  plans  of  reorganisation. ^^  A  corporation  cannot  ordinarily  escape  its  liabilities 
by  reorganization,-'*®  but  the  reorganization  ordinarily  extinguishes  the  claims  of  the 
parties  thereto  against  the  old  corporation.^'*  The  new  corporation  is  liable  for 
such  debts  and  obligations  of  the  old  corporation  as  it  assumes.*"  A  reorganization 
for  fraudulent  purposes  will  not  be  upheld.*^  It  is  no  gi-oimd  of  objection  to  the  re- 
organization that  it  is  made  in  a  state  whose  laws  of  incorporation  are  different  from 
those  of  the  old  corporation's  domicile,*-  or  that  the  corporate  powers  have  been  en- 
larged.*^ When  the  reorganization  is  illegal,  the  business  of  the  new  corporation 
will  be  regarded  as  a  continuation  of  that  of  the  old.** 

Corporations  may  be  consolidated  when  authorized  by  law,*^  and  the  consolidat- 


sessments  upon  them  made  by  the  committee 
in  order  to  carry  out  the  committee's  plans 
(Id.). 

36.  Whether  such  assessments  are  specif- 
ically provided  for  in  the  agreement  or  not. 
Cowell  V.  City  Water  Supply  Co.  [Iowa]  105 
N.   W.    1016;   Id.    [Iowa]    108   N.   W.    IIG. 

S?.  Pooling-  of  stock  by  new  corporation. 
Cowell  V.  City  Water  Supply  Co.  [Iowa]  105 
N.  W.   1016:    Id.    [Iowa]    108   N.    W.    116. 

3S.  Greene  v.  Middlesboroug-h  Town  & 
Lands  Co.  [Ky.]  89  S.  W.  228.  A  corpora- 
tion cannot  escape  its  liabilities  by  the  or- 
g-anization  of  a  new  corporation  and  trans- 
ferring its  property  to  tlie  same  where  the 
two  corporations  are  practically  Identical,  as 
where  a  corporation  operating'  a  petroleum 
lease  attempted  to  escape  payment  of  royal- 
ties by  org-anization  of  new  corporation. 
Higg-ins  V.  California  Petroleum  &  Asphalt 
Co.,   147  Cal.   36.3,   81  P.   1070. 

39.  Where  the  creditors  of  a  bankrupt 
corporation  enter  into  a  trust  agreement 
whereby  they  surrender  their  claims  to  a 
trustee  to  whom  the  assets  of  tlie  corporation 
are  also  transferred,  with  the  view  to  the 
formation  of  a  new  corporation,  upon  a  stip- 
ulation that  the  claims  of  the  creditors  are 
to  be  paid  in  the  notes  and  stock  of  the  new 
corporation,  the  creditors  will  have  no  fur- 
ther claim  upon  the  old  corporation  or  its 
assets,  but  will  be  confined  to  their  claim  to 
the  notes  and  stock  of  the  new;  but  where 
one  of  the  creditors  held  property  of  the  cor- 
poration as  a  pledge,  and  it  was  expressly 
agreed  that  the  pledge  should  be  retained  to 
a  certain  amount,  the  creditor  not  to  re- 
ceive any  stock  of  the  new  corporation  for 
such  amount,  such  pledge  was  not  waived  by 
the  trust  .agreement.  Love  v.  Export  Stor- 
age Co.  [C.  C.  A.]  143  P.  1.  Bond  or  certif- 
icate holders  who,  pursuant  to  the  agree- 
ment, surrender  their  holdings  and  receive 
stock  In  the  new  corporation  In  exchange 
therefor,  become  stockholders  in  the  new 
corporation.  Cowell  v.  City  Water  Supply 
Co.    [Iowa]    108  N.   W.   116. 

40,  New  corporation  purchased  property 
from  receiver  of  old,  but  was  liable  for  a 
contract  for  services  between  plaintiff  and 
the  old  corporation.  Baker  v.  Appleton  & 
Co.,  107  App.  Dlv.  358,  95  N.  Y.  S.  125.  The 
fact  that  tlie  sale  was  made  by  the  receiver 
to  a  committee  and  by  the  committee  to  the 
reorganized  corporation  did  not  relieve 
the  latter  from  a  liability  of  the  re- 
ceiver assumed  in  the  deed  to  the  reor- 
ganized company,  the  real  parties  to  the 
transaction    being    the    receiver    on    the    one 


hsnd    and    the    new    company    on    the    other. 
Baer  v.  Erie  R.   Co.,  95   N.  Y.   S.    486. 

Limitations:     Where  a  suit  was  instituted 
in  proper  time  against  a  corporation  receiv- 
er for  a  liability  incurred  by  him  in  the  con- 
duct  of   the  receiversliip,  a  reorganized   cor- 
j  poration   which   assumed   the   liability   of  the 
I  receiver   and    the    conduct    of   the    suit    could 
I  not    plead    the    statute    of    limitations.     Baer 
]  V.  Erie  R.  Co.,   95  N.   Y.  S.   486. 
j      41.     Where  corporate  stock  is  held  by  as- 
j  signment    and    delivery,    as    security    for    a 
I  debt,   and   the   assignor,   being   the   president 
i  of  the  corporation,  procures  a  reissue  of  the 
stock  to  himself,   and   tliereafter  assig-ns   the 
reissued    stock    to   a   third   person,   and    by   a 
vote   of  such   reissued   stock  the   corporation 
is    reorganized    under   a   different   name,    and 
the   property   and   franclilses   of   the  old  cor- 
poration   are    sought    to    be    invested    in    the 
new  corporation,  tiie  original  assignee  is  not 
lequired    to    reduce    his    demand    against    his 
assignor   to  judgment  before   he   may  sue   to 
have  the  original  corporation  reinvested  with 
its    corporate    pow^er    and    franchises.      First 
Nat.  Bank  v.  Stribling   [Okl.]    86  P.   512. 

42.  Cowell  V.  City  Water  Supply  Co. 
[Iowa]  105  N.  W.  1016;  Id.  [Iowa]  108  N.  W. 
116. 

43.  Bondholder  who  was  party  to  the  re- 
organization agreement  could  not  object. 
Cowell  V.  City  Water  Supply  Co.  [Iowa] 
105   N.    W.    1016;    Id.    [Iowa]    108   N.   W.    116. 

44.  Illegality  by  reason  of  tlie  invalidity 
of  the  enabling  act.  Huber  v.  Martin  [Wis.] 
105    N.   W.    1031. 

4.5.  Under  Act  May  29,  1901,  P.  L.  349.  a 
gas  light  company,  a  gas  heating  company, 
and  an  electric  company  may  be  consoli- 
dated. Motter  V.  Kennett  Tp.  Electri'c  Co., 
212  Pa.  613,  62  A.  104.  What  may  and  must 
be  done  to  effect  a  merger  of  corporations 
organized  under  the  Act  of  1874,  P.  L.  73. 
and  its  supplements,  as  authorized  by  the  Act 
of  1901,  is  the  execution  of  a  joint  agree- 
ment by  the  directors  of  the  corporations 
intended  to  consolidate,  which  must  contain 
the  matters  prescribed  by  the  act  and  must 
be  submitted  to  the  stockholders  of  each 
company  at  separate  meetings  to  be  held 
for  the  consideration  of  the  agreement  and 
its  adoption  or  rejection  by  ballot.  A  vote 
by  a  majority  in  amount  of  the  entire  capi- 
tal stock  of  the  companies  intending  to 
merge,  and  the  required  certification,  au- 
thorize the  agreement  to  be  taken  as  the 
act  of  consolidation.  Id.  In  Illinois,  a 
domestic  corporation  cannot  be  consolidated 
with    a    foreign   one.     Bill  held   to   show   not 
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ed  corporation  succeeds  to  all  the  property  and  franchises  of  the  constituent  com- 
panies.*** A  stockholder  cannot  complain  of  or  avoid  a  consolidation  of  his  corpo- 
ration with  another  or  others  where  the  consolidation  is  effected  according  to  law,*^ 
hut  may  attack  it  for  fraud.*®  A  stockholder  in  one  of  the  constituent  companies 
cannot,  in  his  own  right  and  alone,  sue  the  trustee  with  whom  such  company's  share 
of  the  stock  in  the  consolidated  company  is  deposited  for  distribution  to  recover 
such  stockliolder's  share,*^  nor  can  an  individual  stockholder,  in  his  own  right,  sue 
the  trustee  for  any  of  the  assets  in  the  latter's  hands.^°  The  rule  prohibiting  pro- 
moters from  making  secret  profits  does  not  prohibit  the  organizers  of  a  consolidated 
corporation  from  buying  the  stock  of  the  proposed  constituent  companies  and  sell- 
ing it  at  an  advanced  price  to  the  consolidated  corporation.^^ 

Some  courts  make  a  distinction  between  consolidation  and  merger,^^  and  where 
consolidation  is  forbidden,  the  distinction  between  consolidation  and  succession 
becomes  important.^^ 


a  consolidation  but  a  succession.  Lioughlin 
V.  U.  S.  School  Furniture  Co.,  118  111.  App.  36. 
Under  Ky.  St.  1903,  §  555,  educational  cor- 
porations may  be  consolidated.  Central  Uni- 
versity V.  Walters'  Ex'rs  [Ky.]  90  S.  W.  1066. 
Diver.sion  of  purposes:  The  consolidation 
of  two  corporations  organized  for  tlie  same 
general  purposes  does  not  constitute  a  diver- 
sion of  eitlier  from  the  purposes  for  which 
it  was  organized,  and  hence  there  was  no 
such  diversion  where  a  university  under  the 
control  of  the  Southern  Presbyterian  Church 
was  consolidated  with  a  college  controlled 
by  the  Northern  Presbyterian  Church.  Cen- 
tral University  v.  Walters'  Ex'rs  [Ky.]  90 
S.  W.  1066. 

46.  Title  to  note  given  for  endowment 
of  a  chair  in  a  university  passed  to  a  uni- 
versity formed  by  the  consolidation  of  the 
one  endowed  with  a  college.  Central  Uni- 
versity V.  Walters'  Ex'rs  [Ky.]  90  S.  W. 
1066. 

Fiduciary  relations:  The  consolidated  cor- 
poration will  not  succeed  to  a  trust  held  by 
one  of  the  constituent  companies  where  the 
powers  and  liabilities  of  the  consolidated 
company  are  radically  different  from  those 
of  the  original  trustee  company,  and  hence 
a  trust  company  in  which  a  banking  cor- 
poration was  merged  did  not  succeed  the 
banking  company  as  executor  of  a  decedent's 
estate.  In  re  Stikeman's  Will,  48  Misc.  156, 
96  N.  Y.  S.  460. 

47.  Where  the  law  or  the  statutes  em- 
power the  directors  and  the  holders  of  three- 
fifths  of  the  stock  of  a  corporation  to  con- 
solidate with  another  corporation,  a  consoli- 
dation thus  effected  is  neither  void  nor  void- 
able at  the  option  of  tlie  holder  of  the  min- 
ority stock.  Jones  v.  Missouri-Edison  Elec, 
Co.   [C.  C.  A.]   144  P.  765. 

48.  Where  the  majority  stockholders  take 
advantage  of  their  power  and  fraudulently 
bring  about  a  consolidation  detrimental  to 
the  interests  of  the  minority,  the  latter  may 
appeal  to  equity  to  annul  the  consolidation 
and  rehabilitate  tlie  original  corporation. 
Jones  V.  Missouri-Edison  Elec.  Co.  [C.  C.  A.] 
144  F.  765.  Such  a  suit  is  not  barred  by  the 
rule  that  the  state  alone  may  question  the 
existence  of  a  corporation  (Id.),  nor  is  the 
identity  of  the  original  corporations  extin- 
guished to  the  extent  of  precluding  them  and 
their    minority    stockholders    from    suing    to 


avoid  the  consolidation  (Id.).  The  joinder, 
in  such  a  suit,  of  the  majority  stockholders 
and  the  directors  as  defendants,  will  not 
make  the  bill  multifarious.  Id.  The  direct- 
ors are  necessary  if  not  indispensable  parties. 
Id. 

49.  The  suit  should  be  brought  in  behalf 
of  the  complainant  and  all  other  stockhold- 
ers similarly  situated.  Knickerbocker  v.  Con- 
ger, 110  App.  Div.  125,  97  N.  T.  S.  127.  The 
trust,  if  any  be  created  by  such  a  transac- 
tion, is  in  favor  of  the  stockholders  of  the 
constituent  companies  collectively,  and  an  ac- 
tion to  enforce  the  same  should  be  by  all 
the  stockholders  (Id.),  and  the  constituent 
companies  should  also  be  made  parties   (Id.). 

50.  Whether  such  assets  be  composed  of 
assets  not  taken  over  by  the  new  corporation 
or  of  tlie  amount  paid  by  the  latter  for  the 
assets  taken  over,  the  title  to  the  assets  in 
the  hands  of  the  trustee  being  in  the  con- 
stituent companies.  Knickerbocker  v.  Con- 
ger, 110  App.  Div.  125,  97  N.  Y.  S.  127. 

51.  Such  a  transaction  is  solely  between 
the  stockholders  of  the  constituent  com- 
panies and  the  organizers  as  between  them- 
selves, selling  as  individuals  and  buying  as  a 
corporation,  and  if  fraud  is  practiced  it  is  a 
matter  wholly  between  themselves  and  gives 
no  cause  of  action  to  the  consolidated  cor- 
poration or  its  stockliolders  as  such.  Blura 
V.  %Vhitney  [N.  Y.]   77  N.  E.   1159. 

53.  But  in  Kentucky,  where  the  merging 
corporation  succeeds  to  all  the  property  and 
franchises  of  the  one  merged,  there  is  no  dis- 
tinction between  consolidation  and  merger. 
Central  University  v.  Walters'  Ex'rs  [Ky.] 
90  S.  W.  1066. 

Parol  evidence  is  not  admissible  to  show 
that  one  corporation  has  been  merged  in  an- 
other. Pattison  v.  Gulf  Bag  Co.  [La.]  41  So. 
224. 

Estoppel  to  assert  merger:  Where  a  cor- 
poration is  merged  in  another,  but  the  busi- 
ness is  conducted  at  the  same  place,  in  the 
same  name,  and  under  the  same  manager, 
it  cannot  deny  its  continued  existence  as 
against  the  public  and  employees  not  aware 
of  any  change  in  the  corporate  ownership  or 
control.  Pattison  v.  Gulf  Bag  Co.  [La.]  41 
So.  224. 

53.  Transfer  by  one  corporation  to  an- 
other of  its  tangii)le  property  and  good  will 
is  a  sale  and  not  a  consolidation,  where  the 
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§  14.  Stock  and  memhersMp.^* — This  section  is  confined  to  tlie  rights  and 
relations  of  the  corporation  and  its  members  inter  se.^^ 

(§  14)  A.  Membership  in  corporations  in  general.^^ — The  relation  of  a  stock- 
holder to  his  corporation,  its  officers,  and  his  fellow  stockholders,  is  one  of  contract 
in  which  the  pertinent  statutes  and  the  settled  law  are  embodied.^'^  The  issue  of 
shares  of  stock  is  not  absolutely  essential  to  membership  in  a  corporation,^®  and  a 
part}'  equitably  entitled  to  an  interest  in  a  corporation  will  not  be  denied  equitable 
relief  merely  on  the  ground  that  he  is  not  technically  a  stockholder,^" 

(§  14)  B.  Capital  stock  and  shares  of  stoch.^^ — Mandatory  provisions  as  to 
the  manner  in  which  capital  stock  of  a  corporation  may  be  increased  cannot  be 
waived;''^  but  when  the  statutory  provisions  have  been  complied  with,  mandamus 
lies  to  compel  the  secretary  of  state  to  issue  a  certificate  showing  an  increase  of 
capital  stock.^^  Stockholders  have  the  right  to  participate  in  the  issue  of  new  stock 
in  proportion  to  their  holdings  and  on  the  same  terms  given  to  other  parties.®^ 
If  a  corporation  wishes  to  reduce  its  stock,  it  must  take  the  steps  required  by  law 
to  effect  this  purpose,^*  but  remedies  for  impairment  of  capital  stock  provided  by 
statute  do  not  preclude  the  corporation  and  its  stockholders  from  remedying  such 
impairment  at  any  time  before  the  statutory  remedies  have  been  invoked.®^  The 
authority  to  reduce  capital  stock  cannot  be  used  for  the  purpose  of  creating  a  basis 
for  favoring  the  majority  of  the  stockholders  at  the  expense  of  the  minority.^® 


franchise  and  a  considerable  part  of  the  as- 
sets are  retained  and  full  consideration  for 
the  transfer  Is  received.  Hiles  v.  Hiles,  120 
111.  App.  617.  One  corporation  may  purchase 
the  good  will  and  entire  tangible  assets  of 
another  (Id.),  and  that  part  of  the  capital 
stock  of  the  purchasing-  corporation  is  g-iv- 
en  tlierefor  does  not  affect  the  validity  of 
the  transaction  (Id.),  nor  does  the  fact  that 
the  corporations  have  a  common  director 
(Id.)  In  the  case  it  did  not  appear  that 
the  directorate  passed  on  the  transaction. 
Id.  An  agreement  by  which  one  is  to  pur- 
chase all  the  stock  of  a  private  corporation 
and  is  to  have  control  of  the  corporation  be- 
fore the  price  of  such  stock  is  paid  is  not 
against  public  policy.  Borland  v.  Prindle, 
Weeden  &  Co.,  144  F.  713. 

54.  See  5  C.  L.  7S9. 

55.  As  to  rights  of  creditors,  see  post  § 
16,  Riglits  and  Remedies  of  Creditors  of 
Corporations. 

56.  See    5   C.   L.   789. 

57.  Jones  v.  Missouri-Edison  Elec.  Co. 
[C.  C.  A.]    144  F.   765. 

58.  A  contract  with  a  promoter,  which 
was  accepted  by  the  corporation,  held  to 
entitle  the  promoter  to  a  certain  interest  in 
the  entire  plant  of  the  corporation,  and  not 
merely  to  a  certain  proportion  of  the  stock 
actually  issued,  l^'^ulvihill  v.  Vicksburg  R., 
Power   &   Mfg.   Co. '[Miss.]    40   So.   647. 

50.  Mulvihill  v.  Vicksburg  R.,  Power  & 
Mfg.  Co.  [Miss.]  40  So.  647.  Corporation 
and  parties  to  a  fraudulent  sale  of  its  as- 
sets held  estopped  to  deny  the  right  of  a 
minority  stockholder  to  sue  on  the  ground 
that  lie  was  not  technically  a  stockholder, 
where  the  corporation  had  iitterly  disre- 
garded the  constitutional  inhibition  against 
Issuing  stock  for  anything  except  money, 
labor,  or  property.     Id. 

60.  See   5  C.  L.  789. 

61.  Notice   required    by    Const,    art.    12,    5 


11,  and  Civ.  Code  §  359,  all  constitutional 
provisions  being,  under  Const,  art.  1,  §  22, 
mandatory  or  prohibitory,  unless  otherwise 
provided.  Navajo  Min.  &  Development  Co. 
V.   Curry,    147   Cal.   581,    82   P.    247. 

63.  Where  all  the  requirements  of  the 
law  relative  to  such  increase  have  been  com- 
plied with  by  a  corporation,  the  secretary 
of  state  cannot  refuse  to  issue  the  certificate 
on  tlie  ground  that  he  has  already  issued  a 
certificate,  where  such  certificate  was  issued 
upon  an  insufficient  compliance  with  the 
statutory  requisites  and  was  therefore  inef- 
fective under  Sess.  Acts  1903,  §  123.  State  v. 
Swanger,    195   Mo.   539,   93    S.  W.   932. 

63.  A  corporation,  therefore,  cannot  Is- 
sue bonds  convertible  into  new  stock  at  the 
option  of  the  bondholder.  Wall  v.  Utah 
Copper  Co.    [N.  J.  Eq.]    62  A.   533. 

64.  See  Code  Pub.  Gen.  Laws,  art.  23,  §§ 
82-87.  Maryland  Trust  Co.  v.  National  Me- 
chanics'  Bank,   102   Md.    608,    63   A.   70. 

65.  Under  Code  §§  1731,  1732,  an  insur- 
ance company  which  has  received  a  notice 
from  the  state  auditor  that  it  shall  make 
good  an  impairment  of  its  stock  cannot  en- 
force assessments  made  for  that  purpose  as  a 
personal  liability  of  a  stockholder,  but  the 
company  may,  before  such  notice  is  given, 
make  such  an  assessment  and  the  stock- 
holder may  pay  it,  and  thus  avoid  the  giv- 
ing of  the  notice.  Iowa  Nat.  Bank  v.  Cooper 
[Iowa]  107  N.  W.  625.  Where  a  bank  hold- 
ing stock  of  an  insurance  company  as  col- 
lateral paid  an  assessment  thereon  made 
with  a  view  to  avoid  the  notice  of  impair- 
m-ent  of  capital  provided  for  by  Code,  §§ 
1731,  1732,  directors  who  participated  in  the 
assessment  and  who  requested  the  bank  to 
pay  it  could  not,  in  an  action  by  the  bank 
against  them  as  parties  to  the  note  secured 
by  such  collateral,  contest  the  bank's  right 
to  pay  such  assessment  or  its  right  to  ap- 
ply the  proceeds  of  the  stock  to  the  repay- 
ment  of   the   amount   so   paid.     Id. 
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Treasury  stock  issued  to  trustees  whose  duty  it  is  to  immediately  return  it  to 
the  corporation  is  still  treasury  stock.^^  Treasury  stock  will  not  be  considered 
upon  an  accounting  between  stockholders.®®  The  situs  of  stock  is  in  the  state  where- 
in the  corporation  resides."^  Shares  of  stock  are  personal  property.'^**  Certificates 
of  stock  are  not  necessarily  invalid  by  reason  of  irregularity  in  the  form/^  or  as  to 
the  time  of  their  issue.''^  Stock  issued  without  the  payment  of  any  consideration 
is  fictitious/^  and  may  be  declared  void  by  a  court  of  equity/*  but  as  against  an 
innocent  purchaser  for  value,  without  notice,  a  corporation  is  estopped  to  deny  the 
validity  of  its  stock/^  and  stockholders  ma}'  likewise  be  precluded  from  attacking 
the  validity  of  an  issue  of  stock  by  estoppel'®  or  ratification.''^  A  corporation  may 
take  such  precautions  as  it  may  see  fit  to  guard  against  the  forgery  or  simulation  of 
signatures  to  its  certificates  of  stock/^  and  it  is  the  duty  of  a  party  accepting  a  cer- 
tificate of  stock  to  use  due  diligence  to  verify  the  signatm-es  thereto.''^ 

In  a  proper  case  a  corporation  may  maintain  a  suit  to  determine  who  are  its 
stockliolders.®° 


66.  Majority  attempted  to  reduce  stock 
and  thus  release  themselves  from  a  portion 
of  their  subscriptions,  ■n'hereas  the  minority 
stockholders  had  fully  paid  their  subscrip- 
tions. Theis  V.  Durr,  125  Wis.  651,  104  N.  TV. 
985.  In  a  suit  to  prevent  such  reduction, 
an  order  declaring  the  whole  proceeding  for 
reduction  void  was  not  improper.     Id. 

67.  Camden  Land  Co.  v.  Lewis  [Me.]  63  A. 
523.  Where  treasury  stock  is  wrongfully 
issued  to  the  president  of  the  corporation  in 
payment  of  a  debt  due  by  the  corporation 
to  him  he  holds  such  stock  in  trust  for  the 
corporation  and  it  may  be  traced  into  his 
estate  as  long  as  it  is  distinguishable.     Id. 

68.  Gustin  V.  Merrill  [Mich. J  108  N.  W. 
408. 

69.  Within  Act  March  3rd,  1875,  c.  137,  § 
8,  18  Stat.  472,  relating  to  the  venue  of  suits 
to  enforce  liens,  etc.,  upon  property.  Jones 
V.  Gould,  141  F.  698. 

70.  First  Nat.  Bank  v.  Stribling  [Okl.]  86 
P.    512, 

71.  Where  the  situation  of  the  parties  and 
their  knowledge  of  the  transaction  would  not 
have  been  changed  by  compliance  with  Code 
§  1627,  requiring  certificates  of  stock  to  con- 
tain endorsements  of  payments  thereon,  fail- 
ure to  comply  with  such  section  did  not  in- 
validate the  certificates.  French  v.  North- 
western Laundry  [Iowa]  107  N.  W.  430. 

7a.  V^'hen  stock  certificates  are  issued  in 
contemplation  of  incorporation,  the  issue  of 
stock  thus  made  may,  after  incorporation,  be 
adopted  by  the  corporation  without  the 
formal  issue  of  new  certificates.  Thorpe  v. 
Pennock  Mercantile  Co.  [Minn.]  108  N.  W. 
940. 

73.  Stock  issued  in  consideration  of  a  fic- 
titious credit  given  to  the  party  to  whom 
the  stock  is  issued  is  w^ithin  the  prohibition 
of  Const.  §  234,  providing  that  stock  shall  be 
issued  only  for  money,  labor  done,  or  prop- 
erty received  by  the  corporation.  Crow  v. 
Florence  Ice  &  Coal  Co.,  143  Ala.  541,  39  So. 
401.  See  post  §  16  E,  Fictitiously  Paid  up 
Stock. 

74.  At  the  suit  of  a  stockholder  suing  for 
the  corporation.  Crow  v.  Florence  Ice  & 
Coal  Co.,   143  Ala.  541,  39  So.  401. 

73.  Corporation  estopped  to  assert  that 
the   stock  was  void  because  not  paid  for  by 


seller.     Westminster     Nat.     Bank     v.     New 
England  Electrical  Works   [N.  H.]    62  A.  971. 

76.  Irregularity  of  meeting  at  ■which 
stock  is  allotted  to  the  various  subscribers 
will  not  afEect  the  validity  of  the  allotment 
where  all  the  stockholders  are  present  and 
participating.  Irregularity  in  failure  to 
write  up  minutes.  Sheldon  Canal  Co.  v.  Mil- 
ler [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  279,  90 
S.   W.   206. 

77.  Parties  accepting  stock  thereby  ratify 
the  resolution  of  the  directors  providing  for 
the  issue  of  the  stock.  Turner  v.  Fidelity 
Loan   Concern    [Cal.   App.]    83    P.    62. 

78.  Act  June  24,  1895,  P.  L.  258,  provid- 
ing that  certificates  of  stock  shall  be  signed 
by  the  president  or  vice  president,  or  other 
officer  designated  by  the  board  of  directors,  and 
countersigned  by  the  treasurer  and  sealed 
with  the  corporate  seal,  does  not  prevent  the 
corporation  from  requiring  in  addition  to  the 
statutory  signatures  the  signature  of  a  reg- 
istrar of  transfers.  Dollar  Sav.  Fund  & 
Trust  Co.  V.  Pittsburg  Plate  Glass  Co.,  213 
Pa.   307,   62  A.   916. 

79.  Dollar  Sav.  Fund  &  Trust  Co.  v.  Pitts- 
burg Plate  Glass  Co.,  213  Pa,  307,  62  A.  916. 
Where  a  necessary  signature  is  forged,  the 
party  taking  the  certificate  without  exercising 
proper  diligence  to  verify  the  signatures  can- 
not hold  the  corporation  liable  on  account  of  its 
negligence  in  leaving  the  certificate  where  it 
could  be  obtained  and  the  forged  signature 
affixed,  as  where  the  certificate  was  execut- 
ed as  required  by  statute  but  did  not  have 
the  signature  of  a  transfer  agent,  as  requir- 
ed by  the  rules  of  the  corporation,  which 
requirement  was  shown  on  the  face  of  the 
certificate,  and  an  ordinary  clerk  took  it 
from  the  place  where  the  corporate  officers 
had  left  it,  forged  the  signature  of  the  trans- 
fer agent,  and  transferred  it  to  a^arty  who 
pledged  it  to  the  plaintiff.     Id. 

SO.  Stock  books  having  been  lost,  suit  was 
brought  to  ascertain  who  were  stockholders 
entitled  to  a  distribution  of  assets.  Geneva 
Mineral  Spring  Co.  v.  Steele,  97  N.  Y.  S. 
996.  Objections  to  judgment  awarding  stock 
to  a  certain  party  held  well  taken.  Id.  The 
omission  to  find  as  to  the  title  of  parties  who 
were  before  the  court  to  certain  shares  was 
a    mistrial     as     to     those     shares.     Id.     The 


894 


COKPOEATIONS  §  14C. 


7  Cut.  Law. 


(§  14)  C.  Subscriptions  to  capital  stoch,  and  other  agreements  to  tal-e 
stocl.-''^ — There  is  a  distinction  between  a  contract  of  subscription  and  aj)urcliase 
of  stock,^^  subscribers  to  stock  being  those  who,  upon  the  formation  of  the  corpo- 
ral ion,  mutually  agree  to  take  and  pay  for  the  stock.^^  No  particular  form  of  sub- 
scripiion  is  necessary  in  order  to  render  the  subscription  binding,^'*  except  where 
the  method  or  form  of  subscription  is  prescribed  by  statute/^  and  even  then  tlie 
method  or  form  prescribed  by  the  statute  is  not  essential  to  the  validity  of  the 
subscription,  unless  the  statute  is  mandatory. ^^  A  condition  attached  to  a  sub- 
scription of  stock  must  be  specific  and  certain. ^^ 

In  the  absence  of  any  special  agreement,  subscribers  agi'ee  to  pay  for  their 
stock  at  par  value,^*  and  it  is  sometimes  provided  by  statute  that  stock  shall  not 
be  sold  to  subscribers  at  less  thaji  par,^^  but  after  the  formation  of  the  corporation 
a  party  may  make  any  agreemoiit  for  the  purchase  of  stock  at  a  stipulated  price 
that  the  parties  may  desire. ^°  The  issue  of  stock  gratuitously  is  violative  of  the 
rights  of  existing  holders  of  nonassessable  stock,  and  is  a  fraud  upon  subsequent 
subscribers  and  creditors,"^  but  it  is  not  essential  that  the  subscription  should  be 
paid  in  money.^-     Payment  to  a  subscription  agent  is  payment  to  the  corporation.^^ 

An  action  upon  a  stock  subscription  is  properly  brought  in  the  name  of  the 
corporation,''*  and  the  lial)ility  of  the  defendant  will  be  determined  by  the  law  of 


stock  transfer  book  having  been  lost,  a  new 
one  made  by  the  president  by  pasting  origi- 
nal certificates  which  had  been  returned  in 
the  stock  certificate  book,  memoranda  of 
transfers  being  endorsed  on  the  back  of  such 
certificates  by  the  president,  was  not  ad- 
missible in  evidence  under  Laws  1875,  c. 
611,  p.  759,  §  17,  making  stock  transfer 
books  so  admissible.  Id.  Indorsements  on 
the  back  of  an  original  certificate,  made  by 
the  president  for  his  own  benefit  and  not 
in  the  course  of  his  official  duties,  showing 
assignment  to  himself,  was  inadmissible. 
Id.  The  entire  certificate  book  having  been 
offered  in  evidence  and  objected  to,  the  book 
containing  objectionable  statements  indorsed 
upon  the  certificates  pasted  therein,  the 
whole  book  was  inadmissible.     Id. 

81.  See    5    C.    L.    791. 

82,  S3.  McDowell  v.  Lindsay,  213  Pa.  591, 
63  A.   130. 

84,  85.  Planters'  &  Merchants'  Independ- 
ent   Packet    Co.    v.    Webb    [Ala.]    39    So.    562. 

80.  Acts  1903,  p.  310,  is  not  mandatory. 
Planters'  &  Merchants'  Independent  Packet 
Co.    V.    Webb    [Ala.]    39    So.    562. 

87.  A  mere  statement  by  a  subscriber  in 
a  letter  in  which  he  sent  in  a  remittance 
that  lie  understood  that  certain  persons  were 
chiefly  interested  in  the  proposed  corpora- 
tion did  not  render  the  subscription  condi- 
tional upon  such  persons  being  so  interest- 
ed. Smith  V.  First  Nat.  Bank  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  729,  95  S.  W.  1111. 

88.  McDowell  v.  Lindsay,  213  Pa.  591, 
63    A.     130. 

89.  The  courts  of  Pennsylvania  will  not 
declare  unconstitutional  the  West  "Virginia 
statute  proliibiting  the  sale  of  stock  to 
subscribers  at  less  than  par,  except  upon 
two  weeks'  published  notice  of  intention  to 
present  a  resolution  authorizing  the  sale, 
such  statute  having  been  treated  as  con- 
stitutional by  the  legislative  and  executive 
departments  of  West  Virginia  for  several 
years.  McDowell  v.  Lindsay,  213  Pa.  591, 
03  A.   130.     Sale  below  par  void   as   to  credi- 


tors.    McConey     v.     Belton     Oil     &     Gas     Co. 
[Minn.]     106    N.    W.    900. 

90.  McDowell  v.  Lindsay,  213  Pa.  591,  63 
A.  130.  An  innocent  purchaser  of  stock 
from  a  West  Virginia  corporation  after  the 
formation  of  the  same,  for  less  than  par 
value,  obtained  a  full  and  complete  title  to 
the  stock,  without  any  further  obligation  to 
the  company  or  its  creditors  for  the  differ- 
ence between  the  par  value  and  the  pur- 
chase price,  notwithstanding  that  the  no- 
tice required  by  tlie  West  Virginia  statute 
to  be  given  where  stock  is  to  be  sold  at  less 
than    par   value   was   not    given.     Id. 

91.  Such  an  issue  will  render  the  di- 
rectors responsible  tlierefor  liable  in  dama- 
ges, and  make  the  subscriptions  of  sub- 
sequent stockliolders  voidable.  Hinkley  v. 
Sac  Oil  &  Pipe  Line  Co.  [Iowa]  107  N.  W. 
629. 

92.  Where  a  stockholder  is  given  full 
credit  for  property  given  in  exchange  for 
stock,  he  w^ill  have  to  account  for  a  sub- 
sequent credit  on  account  of  a  portion  of 
the  same  property.  Essex  v.  Essex  [Mich.] 
12  Det.  Leg.  N.  439,  104  N.  W.  622.  As  to 
payment  for  stock  with  property  or  labor, 
see  post  §  16  E,  Fictitiously  Paid  up 
Stock.  Where  a  stockholder  assumes  a  debt 
of  the  corporation  as  part  payment  for  his 
stock,  lie  cannot  be  held  to  account  for 
the  credit  thus  given  him  pending  an  ac- 
tion by  the  creditor  against  the  corpora- 
tion. Essex  V.  Essex  [Mich.]  12  Det.  Leg-. 
N.     439,    104    N.    W.     622. 

93.  Where  a  corporation  receives  and  ac- 
cepts payments  upon  stock  made  to  its  sub- 
scription agent,  and  delivers  the  stock  cer- 
tificates through  such  agent,  such  payments 
con.stitute  payments  to  tlie  corporation.  Kel- 
lenberger  v.  Oskaloosa  Nat.  BIdg.,  Loan  & 
Investment   Ass'n    [Iowa]    105   N.    W.    836. 

94.  Hastings  Lumber  Co.  v.  Edw-ards,  188 
Mass.  587,  75  N.  E.  57.  In  considering  the 
rights  of  the  defendant  in  such  an  action, 
the  distinction  must  not  be  forgotten  be- 
tween such  an  action  and  one  to  recover  an 
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the  corporation's  domicile.®^     As  a  general  rule,  the  liability  of  one  subscriber  is 
not  dependent  upon  the  performance  of  their  contracts  by  the  otliers.^® 

A  stock  subscription  cannot  be  released  either  by  the  board  of  directors''^  or 
by  a  majority  of  the  stockholders/^  but  where  a  subscription  is  rejected  and  abro- 
gated, the  subscriber  is  released  from  liability  thereon,®^  and,  likewise,  a  material 
departure  in  the  cliarter  from  the  terms  of  the  subscription  as  to  the  object  and 
powers  of  the  corporation  releases  the  subscriber.^  A  corporation  may,  before  it 
has  contracted  debts,  call  in  partly  paid  stock  and  issue  in  lieu  thereof  fully  paid 
stock  to  an  amount  equal  to  that  paid  in  on  the  original  issue.-  A  corporation 
may  make  a  conditional  sale  of  its  stock,  whereby  it  undertakes  to  take  back  the 
stock  if  the  purchaser  is  not  satisfied  with  it.^ 


unpaid  assessment  on  capital  stock,  the 
former  action  being  based  upon  tlie  agree- 
ment to  take  and  pay  for  ttie  shares,  treat- 
ed as  a  contract  at  common  law,  to  recover 
the   balance   due  on   sucli    contract.     Id. 

95.  Hastings  Lumber  Co.  v.  Edwards,  188 
Mass.    587,    75    N.    E.    57. 

JM8.  Even  where  the  subscriptions  are  all 
on  the  same  list,  each  subscriber  agreeing 
to  take  the  amount  set  opposite  his  name. 
Hastings  Lumber  Co.  v.  Edwards,  188  Mass. 
587.    75    N.    E.    57. 

5)7.  Theis  V.  Durr,  125  Wis.  651,  104  N.  W. 
985.  In  absence  of  statute,  charter,  by-law, 
or  vote  of  the  corporation  expressly  per- 
mitting it.  Hastings  Lumber  Co.  v.  Ed- 
wards, 188  Mass.  587,  75  N.  E.  57.  A  by-law 
authorizing  the  directors  of  a  corporation  to 
control  the  business  of  the  corporation  and 
to  take  such  steps  as  in  their  judgment  are 
best  for  tlie  interests  of  the  corporation, 
and  to  issue  and  dispose  of  such  part  of 
the  treasury  stock  as  they  deem  for  the 
best  Interests  of  the  corporation,  will  not 
authorize  them  to  convert  shares  which 
have  been  subscribed  but  not  paid  for  into 
treasury  stock  and  thus  relieve  the  sub- 
scriber.    Id. 

98.  Theis  v.  Durr,  125  Wis.  651,  104  N. 
W.    985. 

99.  Where  the  evidence  was  uncontradict- 
ed tliat  a  subscription  had  been  rejected. 
an  instruction  that  there  was  no  evidence 
of  such  subscription  was  harmless,  tliough 
there  was  such  evidence.  Sheldon  Canal  Co. 
v.  Miller  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
279,  90  S.  W.  206.  Where  the  evidence  was 
uncontradicted  that  a  subscription  liad  been 
abrogated  before  the  institution  of  a  suit 
involving  such  subscription,  there  was  no 
error  in  excluding  evidence  of  notice,  after 
the  institution  of  such  suit,  to  the  sub- 
scriber   to    pay    such    subscription.     Id. 

1.  Subscriber  to  stock  in  corporation  to 
be  organized  to  operate  a  cotton  seed  oil 
mill  not  bound  where  the  charter  also  con- 
ferred power  to  operate  cotton  gins.  Co- 
manche Cotton  Oil  Co.  V.  Browne  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  306,  90  S.  W.  528. 
But  this  case  was  reversed  on  appeal  on  the 
ground  that  the  power  given  by  the  charter 
of  the  company  to  operate  cotton  gins  only 
as  accessories  and  feeders  to  the  cotton  oil 
mills  was  not  a  variance  from  tlie  terms 
of  the  subscription,  whicli  were  to  a  cor- 
poration which  was  to  operate  a  cotton  oil 
mill,  the  expressed  power  in  the  charter  to 
operate    the    cotton    gins    being    held    to    be 


merely  the  expression  of  a  power  which 
was  implied  from  the  power  to  operate  the 
cotton  oil  mill.  Comanche  Cotton  Oil  Co. 
V.  Browne  [Tex.]  15  Tex.  Ct.  Rep.  641,  92 
S.  W.  450.  The  authority  given  by  statute 
to  corporations  to  amend  their  charters 
does  not  autliorize  a  variance  between  the 
terms  of  the  original  subscriptions  to  stock 
a.nd  the  articles  of  incorporation.  Comanche 
Cotton  Oil  Co.  v.  Browne  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  306,  90  S.  W.  528.  Where 
a  subscriber  told  another  subscriber  that 
she  could  not  attend  the  meeting  at  wliich 
the  organization  was  to  be  effected,  and 
that  whatever  the  others  did  would  be  all 
right  with  her,  tliis  did  not  justify  or  au- 
thorize a  departure  in  the  articles  of  in- 
corporation from  the  terms  of  the  sub- 
scriptions.    Id. 

2.  Vrooman  v.  Vansant  Lumber  Co.  [Pa.] 
64  A.  39  4.  Such  a  change  in  the  subscription 
to  stock  is  not  a  reduction  of  the  capital 
stock  where  the  balance  of  the  stock  re- 
maining after  tlie  issue  of  tlie  fully  paid 
shares  is  retained  by  the   corporation.     Id. 

Notice  of  intention  to  change  the  sub- 
scription must  be  given  to  the  stock- 
holders. Id.  Notice  of  intention  to  change 
tlie  subscriptions  in  tliis  way  may  be 
waived,  as  where  all  tlie  stockholders  ex- 
cept one  attended  the  meeting  wliich  au- 
tliorized  the  reduction  of  the  subscription 
and  tlie  one  that  was  not  present  ratified 
tlie  change  by  accepting  the  fully  paid  stock 
and  surrendered  his  partly  paid  stock.  Id. 
F'ailure  to  file  annual  reports  required  by 
statute,  and  thus  to  give  notice  of  tlie  change 
in  the  subscription,  will  not  operate  to  ren- 
der tlie  change  invalid  as  to  a  subsequent 
creditor  who  liad  actual  notice  of  the  cliange 
before  extending  credit  to  the  corporation. 
Annual  reports  required  by  Act  April  29, 
1874,   §    39,  cl.   8.      Id. 

3.  And  may  agree  to  pay  interest  on  the 
purchase  money  if  the  stock  is  returned. 
Ophir  Consol.  Mines  Co.  v.  Brynteson  [C.  C. 
A.]  143  F.  829.  Such  an  agreement  does 
not  come  within  the  proiiibition  against 
relieving  subscribers  from  their  subscrip- 
tions. Id.  Previous  negotiations  between 
the  corporation  and  the  purchaser  looking  to 
an  absoluta  sale  of  the  stock  will  not  ren- 
der the  subsequent  conditional  sale  invalid 
as  being  witiiout  consideration,  where  such 
negotiations  do  not  amount  to  a  contract, 
or  where,  if  they  amount  to  a  contract,  a 
subsequent  bona  fide  dispute  arises  between 
the  purchaser  and  the  corporation  which  is 
settled  by   the   conditional    sale.     Id.     Where 
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Subscriptions  procured  by  fraud  are  invalid,*  and  the  money  paid  thereon  may 
be  recovered  back/  and  where,  on  the  other  hand,  the  consideration  paid  to  a  cor- 
poration for  its  stock  wholly  fails,  the  shares  so  issued  may  be  cancelled  at  the  in- 
stance of  the  corporation." 


the  agreement  for  such  a  sale  is  signed  by 
tlie  corporation  and  its  president  jointly, 
the  consideration  moving  between  the  cor- 
poration and  the  purchaser  is  sufficient  to 
support  the  liability  of  the  president  for 
the  return   of  the   money.     Id. 

4.  A  paper  corporation,  whose  subscrip- 
tions to  stock  were  never  paid  and  which 
never  acquired  any  property  and  never  car- 
ried on  any  business,  and  which  had  no 
creditors,  was  itself  a  fraud,  and  had  no 
standing-  in  court  to  recover  subscriptions 
for  its  fictitious  stock.  Metropolitan  Lead  & 
Zinc  Min.  Co.  v.  ^^ebster,  193  Mo.  351,  92 
S.  W.  79.  A  subscriber  to  stock  has  the 
right  to  assume  that  other  subscribers  have 
paid  the  same  for  their  stock  as  he  pays  for 
his,  and  a  discrimination  in  this  regard  will 
render  the  subscription  voidable.  Hinkley 
V.  Sac  Oil  &  Pipe  Line  Co.  [Iowa]  107  N. 
"W.  629.  Misrepresentations  of  president  of 
corporation  as  to  its  solvency.  Collins  v. 
Chipman  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
411,  95  S.  W.  666.  The  misrepresentations 
having-  been  made  within  the  scope  of  the 
officer's  authority,  knowledge  on  the  part  of 
the  corporation  of  such  representations  was 
not  essential  to  its  liability.     Id. 

Fraud  of  the  promoters  in  securing  a 
stock  subscription  is  ground  for  cancel- 
lation, as  wliere  the  promoters  make 
fraudulent  representations  as  to  the  indebt- 
edness of  the  corporation.  Tinker  v.  Kier, 
195  Mo.  183.  94  S.  W.  501.  A  party  who 
has  been  induced  to  subscribe  to  stock 
through  the  fraud  of  the  promoters  and 
directors  may  sue  for  the  cancellation  of 
his  contract  and  the  recovery  of  the  amount 
paid  by  him.  Hinkley  v.  Sac  Oil  &  Pipe 
Line     Co.     [Iowa]     107     N.    \^^     629. 

5.  Collins  v.  Chipman  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  411.  95  S.  W.  666;  Hinkley 
V.  Sac  Oil  &  Pipe  Line  Co.  [Iowa]  107  N. 
W.    629. 

Insolvency  of  the  corporation  will  not  bar 
the  right  to  sue  for  the  cancellation  of  a 
stock  subscription  for  fraud,  provided  the 
suit  be  instituted  before  some  overt  step 
indicative  of  insolvency  has  been  taken  by 
or  against  it.  Hinkley  v.  Sac  Oil  &  Pipe 
Line    Co.    [Iowa]    107    N.    "W.    629. 

Pleadings  In  such  a  suit,  where  the  plain- 
tiff alleged  that  he  relied  on  the  representa- 
tions of  the  defendant's  president  made  in- 
dividually and  also  as  president,  the  peti- 
tion vi^as  not  subject  to  a  demurrer  because 
it  did  not  allege  that  plaintiff  relied  solely 
upon  the  representations  made  by  the  de- 
fendant's president  as  such.  Collins  v.  Chip- 
man  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  411, 
95    S.    W.    666. 

Evidences  The  rule  against  contradiction 
of  -written  instruments  by  parol  evidence 
will  not  prevent  the  establishment  of  the 
fraud  by  parol  evidence.  Metropolitan  Lead 
&  Zinc  Min.  Co.  v.  T\^ebster,  193  Mo.  351,  92 
S.  W.  79;  Collins  v.  Chipman  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  411,  95  S.  W.  666.  Where  the  de- 
fendant's president  represented  to  the  plaintiff 


that  the  defendant  was  in  good  financial  con- 
dition, evidence  of  the  condition  of  the  de- 
fendant three  years  after  such  representa- 
tions was  admissible.  Collins  v.  Chipman 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  411,  95 
S.  W.  666.  A  representation  of  the  defend- 
ant's president  that  the  purchase  of  the  stock 
was  a  "splendid  investment"  was  not,  when 
taken  in  connection  with  representations  as 
to  the  facts  upon  which  such  statement  was 
based,  a  mere  expression  of  opinion  which 
should  have  been  excluded  from  the  testi- 
mony. Id.  Where  the  defendant's  book- 
keeper, secretary,  and  treasurer  testified  that 
the  company  had  earned  net  profits  during 
a  certain  period,  it  was  competent  to  ask 
hinfl  on  cross-examination  whether  during  all 
that  period  the  earnings  had  been  sufficient 
to  pay  off  a  debt  due  the  president  for  the 
property  on  which  the  business  was  con- 
ducted. Id.  Testimony  of  the  defendant's 
general  manager,  that  a  few  weeks  before 
the  purchase  of  the  stock  by  the  plaintiff 
in  reliance  upon  representations  as  to  the 
solvency  of  the  defendant,  the  defendant 
owed  its  officers  and  employees  over  $7,000, 
was  admissible.  Id.  Hypothetical  questions 
bearing  upon  the  condition  of  the  defend- 
ant at  the  time  it  was  represented  as  solvent 
to  the  plaintiff  held  proper  and  supported 
sufficiently  by  the  evidence.  Id.  The  testi- 
mony of  the  defendant's  bookkeeper,  secre- 
tary, and  treasurer,  that  it  would  nave  taken 
practically  all  of  the  defendant's  assets  to 
pay  its  debts  at  the  time  favorable  repre- 
sentations of  its  condition  were  made  to 
the  plaintiff,  was  admissible.  Id.  Where  the 
representations  complained  of  as  fraudulent 
related  to  the  condition  and  prospects  of 
the  defendant,  it  was  competent  to  ask  the 
defendant's  president  on  cross-examination 
as  to  tlie  management  of  the  corporation, 
amount  of  salaries  paid  to  officers,  etc.  Id. 
Exclusion  of  defendant's  evidence  as  to  the 
reasonable  value  of  the  stock  -was  harmless 
v/here  it  -was  admitted  at  another  point  in 
the  case.  Id.  A  variance  between  the  evi- 
dence and  allegations  as  to  some  of  the 
representations  upon  -which  plaintiff  relied 
in  purchasing  his  stock  -was  immaterial, 
where  the  allegations  as  to  the  other  mis- 
representations AA'-ere  proved  as  alleged.     Id. 

Instructions:  An  instruction  that  if  the 
plaintiff  at  the  end  of  a  year  knew  no 
dividends  were  declared,  he  -was  thereby 
put  upon  inquiry  as  to  the  misrepresenta- 
tions complained  of  by  him,  was  properly 
refused,  as  being  upon  the  weight  of  the 
evidence.  Collins  v.  Chipman  [Tex.  Civ. 
App.]     15    Tex.    Ct.    Rep.    411,    95    S.    W.    666. 

Laches  may  estop  a  subscriber  from  re- 
scinding his  subscription  for  fraud,  but  the 
relation  between  a  corporation  and  its  share- 
holders, whose  subscriptions  have  been  ob- 
tained by  the  fraud  of  its  agent,  are  some- 
what different  from  the  relations  between 
a  shareholder  seeking  to  cancel  his  sub- 
scription and  subsequent  subscribers  and 
creditors.     Plaintiff      held      not      barred      by 
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Calls  and  assessments.'' — In  the  absence  of  statutory  restrictions,  snbseribcrB 
to  stock  may  agree  among  themselves  to  pay  the  amount  of  their  subscription* 
either  in  a  single  instalment  or  in  such  sums  and  at  such  times  as  the  same  may  be 
called  for,®  and  that  the  corporation  shall  have  a  lien  on  the  stock  for  unpaid  sub- 
scriptions.^ A  call  for  unpaid  subscriptions  may  be  enforced  by  action  against 
the  subscriber.^"  A  notice  by  mail  a  reasonable  time  before  suit  against  the  stock- 
holder is  sufficient.^^ 

At  common  law  a  corporation  cannot  assess  the  holders  of  fully  paid  shares 
for  any  purpose/'  but  such  holders  may  be  assessed  where  it  is  so  provided  by  stat^ 
ute/^  and  by  becoming  a  stockholder  a  party  contracts  with  tho  corporation  to 
pay  all  lawful  assessments  upon  his  stock."  A  stockholder  is  entitled  to  notice  of 
meetings  at  which  assessments  are  made/°  but  failure  to  give  such  notice  may  be 
cured  by  ratification  of  the  assessment/®  and  a  stockholder  may  be  precluded  gen- 
erally from  asserting  the  invalidity  of  an.  assessment  either  by  estoppeP'  or  by  rati- 
fication.^* A  provision  of  a  by-law  tha4;  notice  of  assessments  must  be  given  in  a 
particular  way  may  be  waived  by  tlie  stockholders.^^  In  the  absence  of  a  contrary 
showing,  it  will  be  presumed  that  an  assessment  was  made  by  a  quorum  of  di- 
rectors.-** 


laches.     Collins  v.  Chipman   [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    411,    95    S.    W.    666. 

6.  Evidence  held  to  sustain  finding'  that 
consideration  wholly  failed.  Hillside  Ceme- 
tery Ass'n  V.  Holmes  [Minn.]  105  N.  W. 
9&5. 

7.  See   5   C.   L.    793. 

8.  Such  a  contract  Is  a  waiver  of  the  rig-ht 
to  insist  that  the  corporation  shall  levy  as- 
sessments therefor  as  provided  by  the  Civil 
Code,  and  maj-  be  enforced  against  them  by 
the  corporation  according  to  its  terms. 
People's  Home  Sav.  Bank  v.  Sadler  [Cal. 
App.]    81    P.    1029. 

9.  The  right  to  adopt  such  a  by-law  is  not 
curtailed  by  Civ.  Code  §  303,  enumerating 
certain  matters  upon  which  by-laws  may  be 
adopted.  People's  Home  Sav.  Bank  v.  Sadler 
[Cal.    App.]    81    P.    1029. 

10.  Notwithstanding  a  by-law  gi\-ing  the 
corporation  a  lien  on  the  stock  for  such 
subscription,  and  Code  Civ.  Proc.  §  726,  pro- 
viding that  tlie  only  remedy  upon  a  mort- 
gage is  by  foreclosure,  such  lien  not  being 
a  mortgage.  People's  Home  Sav.  Bank  v. 
Sadler    [Cal.   App.]    81    P.    1029. 

AiitJiority  of  attorney:  In  the  absence  of 
a  contrary  showing,  it  will  be  presumed  tliat 
the  attorney  who  institutes  a  suit  for  a  cor- 
poration to  collect  assessments  or  calls  up- 
on stock  was  duly  authorized,  and  hence 
the  validity  of  a  resolution  authorizing  the 
attorney  to  bring  the  suit  was  immaterial, 
as  the  board  may  thereafter  have  directed 
the  attorney,  in  a  proper  manner,  to  bring 
the  suit.  People's  Home  Sav.  Bank  v.  Rauer 
[Cal.   App.]    84   P.    329. 

11.  People's  Home  Sav.  Bank  v.  Rauer 
[Cal.    App.]    84    P.    329. 

12.  Carter.  Rice  &  Co.  v.  Hano  Co.  [N. 
H.]    64    A.    201. 

13.  In  New  Hampshire  a  corporation  may 
assess  the  holders  of  fully  paid  shares  to 
satisfy  corporate  claims  for  wliich  tlie  siiare- 
holders  are  individually  liable,  whether  such 
liability  arises  because  tlie  full  amount  of 
capital  fixed  by  the  corporation  has  not  been 
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paid  in  or  because  the  corporation  or  its 
oflicers  have  failed  in  some  other  respects 
to  comply  with  the  statute  limiting  the 
liability  of  shareholders  to  the  loss  of  their 
stock.  Carter,  Rice  &  Co.  v.  Hano  Co.  IN, 
H.]    64  A.   201. 

14.  Callahan  v.  Chilcott  Ditch  Co.  [Qolo.] 
86   P.    123. 

A  stociEltoltl«r  is  presumed  to  har^  notice 
of  by-laws  relating  to  assessments.  Calla- 
han V.  Chilcott  Ditch  Co.  [Colo.]  86  P.  121. 
^  15.  Proper  notice  under  the  by-laws  of 
an  irrigation  company  and  Mills'  Ann.  St. 
Rev.  Supp.  §  481,  held  to  have  been  given  of 
a  meeting  at  which  assessments  under  I 
Mills'  Ann.  St.  §  569  were  made  upon  fully 
paid  stock.  Callahan  v.  Chilcott  Ditch  Co- 
[Colo.]    86   P.    123. 

16.  A  party  who  has  ratified  a  meeting  at 
which  an  assessment  is  made  by  paying  the 
assessment  cannot  deny  the  validity  of  an 
adjourned  meeting  at  Avhich  anotiier  assess- 
ment is  made  on  the  ground  that  no  notice 
was  given  of  the  adjournment.  Callahan 
V.   Chilcott   Ditch   Co.    [Colo.]    86   P.   123. 

17.  A  stockholder  who  participates  in  a. 
meeting  at  which  an  assessment  is  levied 
is  estopped  to  deny  the  validity  of  the  as- 
sessment. Callahan  v.  Chilcott  Ditch  Co. 
[Colo.]   86  P.  123. 

18.  Payment  of  an  assessment  is  a  rati- 
fication of  the  validity  of  the  meeting  at 
■which  the  assessment  was  made.  Callahaa 
V.  Chilcott  Ditch  Co.  [Colo.]  86  P.  123.  A 
stockholder  in  an  irrigation  company  who 
Iiad  ratified  assessments  upon  fully  paid 
stock  could  not  thereafter  repudiate  such 
as.sessments  on  the  ground  that  1  Mills" 
Ann.  St.  §  569  authorized  such  assessments 
only  when  all  the  stock  was  fully  subscribed 
and  paid  up  and  that  this  had  not  been 
done  at  the  time  of  tlie  assessments  ia 
question.      Id. 

19.  Requirement  of  by-law  that  notice 
be  given  by  publication  could  not  be  set 
up  as  ground  for  setting  aside  an  assessment 
where    it    was    the    custom    of    the    company 
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Where  a  certificate  of  stock  shows  on  its  face  that  it  is  liable  to  an  assess- 
ment and  call,  a  transferee  thereof  becomes  liable  by  way  of  novation.-^ 

A  sale  of  stock  for  nonpayment  of  a  call  or  assessment  after  the  stockholder 
has  made  a  pro^Der  tender  is  void,-^  and  the  stockholder  ma}'  either  sue  for  dam- 
ages-^ or  sue  to  have  his  stock  reissued  to  him.^'* 

An  injunction  against  an  assessment,  so  far  as  it  was  made  for  an  illegal  pur- 
pose, does  not  necessarily  determine  the  validity  of  the  assessment  for  other  pur- 
poses.^^ 

(§  14)  D.  Miscellaneous  riglits  of  stockholders.-^ — A  siibscriber  to^  stock  has 
no  lien  upon  the  amount  subscribed  by  him  or  upon  the  property  purchased  there- 
with.-' 

The  light  to  dividencls.^^ — Dividends  cannot  be  paid  out  of  tlie  capital  stock,^" 
and  when  so  paid  may  be  recovered  back.^° 


to  give  only  personal  notice  and  the  com- 
plaining stockholder  received  personal  no- 
tice. Grand  Valley  Irr.  Co.  v.  Fruita  Imp. 
Co.    [Colo.]    86    P.    324. 

20.  A  complaint  to  enjoin  a  sale  of  cor- 
porate stock  delinquent  on  account  of  non- 
payment of  an  assessment  is  fatally  detec- 
tive, where  it  fails  to  aver  that  the  defend- 
ant corporation  was  organized  for  profit 
and  therefore  restricted  by  Civ.  Code  §  290, 
subd.  5,  in  the  manner  of  diminishing  the 
number  of  its  directors,  otherv/ise  than 
through  an  amendment  of  its  articles,  it  not 
appearing  therein  what  number  of  directors 
had.  been  provided  in  its  original  articles, 
or  that  three,  the  number  that  acted  on 
the  assessment,  did  not  constitute  a  quorum. 
Humphry  v.  Buena  Vista  Water  Co.  [Cal. 
App.]  84  P.  296.  Notice  of  an  assessment  is 
not  essential  to  the  validity  of  the  assess^- 
ment,  but  is  Intended  to  afford  an  oppor- 
tunity to  pay  and  thus  lay  the  basis  for  suit 
or  sale  of  tlie  stock  in  the  event  of  failure 
to  pay.     Id. 

21.  See  Civ.  Code  §  1531,  subd.  2,  defin- 
ing a  novation.  People's  Home  Sav.  Bank 
V.  Sadler  [Cal.  App.]  81  P.  1029.  Where  a 
transferee  of  such  stock  was  admitted  to 
the  privileges  of  membership  in  the  corpora- 
tion, this  was  a  sufficient  consideration  for 
liis  agreement  to  pay  such  assessments  as 
might  be  legally  made  upon  the  stock.  Id. 
Where  a  transferee  has  the  stock  placed  in 
his  name  on  the  books  of  the  corporation, 
a  call  or  assessment  may  be  made  either 
against  the  owner  or  against  the  transferee, 
though  the  latter  holds  only  as  a  pledgee. 
Civ.  Code  §  322,  providing  that  a  party  hold- 
ing stock  as  collateral  security,  or  as  trustee 
or  in  any  representative  capacity,  is  not 
a  stockholder,  applies  only  to  the  statutory 
I'.Mbility  of  stockholders.  People's  Home 
Sav.    Bank    v.    Rauer    [Cal.    App.]    84    P.    329. 

22.  Wilson  v.  Duplin  Tel.  Co.,  139  N.  C. 
305,  52  S.   E.   62. 

23.  Wilson  V.  Duplin  Tel.  Co.,  139  N.  C. 
SP5,  52  S.  E.  62.  Where  the  stockholder  is 
the  purchaser  at  a  sale  of  his  stock  for 
nonpayment  of  an  assessment,  and  the  price 
raid  is  only  the  amount  of  the  assessment, 
the  stockholder  sustains  no  damages  by  rea- 
son of  the  sale,  and  hence  where  the  stock- 
liolder  is  a  corporation,  evidence  that  the 
purchaser  at  the  delinquent  sale  was  a  party 
who  owned   nearly   all  the  stock  in  the   cor- 


poration whose  stock  was  sold  was  admis- 
sible. Grand  Valley  Irr.  Co.  v.  Fruita  Imp. 
Co.    [Colo.]    86   P.   324. 

24.  Notwithstanding  that  he  may  save 
himself  from  diamage  by  purchasing  the 
stock  at  the  delinquent  sale.  Wilson  v. 
Duplin    Tel.    Co.,    139    N.    C.    395,    52    S.    E.    62. 

25.  Injunction  against  performance  b^■  ir- 
rigation company  of  a  contract  for  the  con- 
struction of  a  ditch  at  its  own  expense  for 
tlie  benefit  of  a  stockholder  when  the  by- 
laws required  the  stockholder  to  pay  for 
such  construction,  and  injunction  against 
assessment  so  far  as  same  was  to  be  applied 
to  such  construction.  Grand  Valley  Irr.  Co. 
V.  Fruita  Imp.  Co.  [Colo.]  86  P.  324.  Where, 
in  a  suit  by  a  stockholder  for  damages  for 
sale  of  his  stock  under  an  alleged  illegal 
assessment,  it  appeared  that  the  assessment 
had  been  enjoined  in  a  former  suit  so  far 
as  it  was  intended  to  be  applied  to  a  cer- 
tain purpose,  but  it  did  not  appear  whether 
the  validity  of  the  assessment  for  other 
purposes  was  determined,  the  defendant 
should  have  been  allowed  to  show  that  this 
issue  was  not  determined  in  the  former  suit, 
and  that  the  assessment  for  which  the  stock 
was  sold  was  not  applied  or  intended  to  be 
applied  to  the  purpose  contemplated  by  the 
injunction.  Id.  Where  an  assessment  is 
enjoined  so  far  as  its  application  to  a  par- 
ticular purpose  is  concerned,  a  subsequent 
reduction  of  the  assessment  is  equivalent 
to  a  new  assessment,  without  reference  to 
and  unaffected  by  the  injunction  against  the 
first   assessment.     Id. 

26.  See   5   C.  L.    794. 

27.  A  subscriber  to  a  syndicate  fund, 
which  is  placed  in  the  hands  of  certain 
parties  as  managers  to  be  invested  in  cer- 
tain properties  which  are  to  be  sold  and  the 
profits  divided  or  to  be  capitalized  and  the 
slock  divided  among  the  subscribers,  has 
no  lien,  legal  or  equitable,  upon  the  amount 
subscribed  by  him  or  the  property  pur- 
chased therewith.  The  fact,  therefore,  that 
some  of  the  property  so  purchased  has  a 
situs  in  a  certain  state,  does  not  give  a 
Federal  court  for  such  state  jurisdiction, 
under  Act  March  3,  1875,  §  8,  18  .Sfat.  492, 
of  a  suit  by  the  subscriber  to  the  syndicate 
lagainst  the  managers  of  the  syndicate. 
Jones    v.   Gould,    141    F.    698. 

28.  See    5    C.    L.    794. 

29.  P.    L.    1896,    p.    286,    §    30.      Siegraan    V. 
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The  accnmulated  profits  of  a  coqjoration  belong  to  it  and  do  not  become  tlie 
property  of  tlie  stockholders  until  a  dividend  has  been  declared/^  and  generally 
the  question  of  declaring  a  dividend  is  entrusted  to  the  sound  discretion  of  the 
directors/-  but  where  a  by-law  provides  for  the  payment  of  a  certain  dividend  upon 
a  certain  class  of  stocky  such  by-law  constitutes  a  contract  between  the  corporation 
and  the  holders  of  such  stock.^^  And  so  also,  where  dividends  have  been  regularly 
declared  on  common  stock,  they  become  the  absolute  property  of  the  stockholders,'^ 


Kissel  [X.  J.  Eq.]  62  A.  941;  Siegrnan  v. 
Electric  Veliicle  Co.,  140  F.  117.  A  by-law 
providing'  for  the  payment  of  dividends  be- 
fore the  payment  of  necessary  expenses  is 
invalid  as  being  an  agreement  to  pay  divi- 
dends to  the  impairment  of  the  capital  stock. 
Cratty  v.  Peoria  Law  Library  Ass'n,  219  111. 
516,  76  N.  E.  707.  Where  dividends  are 
paid  out  of  the  surplus,  the  presumption  is 
that  they  are  paid  out  of  the  profits.  Thus, 
where  the  funds  out  of  which  dividends 
on  bank  stock  held  in  trust  were  paid 
could  not  be  traced  to  their  source,  and  after 
such  payment  the  bank's  capital  remained 
unimpaired,  it  was  held  that  such  dividends 
did  not  belong-  to  the  corpus  of  the  trust 
et^tate.  Boardman  v.  Boardman  [Conn.]  62 
A.   339. 

30.  So  far  as  necessary  for  payment  of 
debts.  Mills  v.  Hendershot  [N.  J.  Eq.]  62 
A.    542. 

Limitations:  Where  such  dividends  are 
received  without  notice  of  their  source  or 
tliat  the  corporation  is  insolvent,  an  implied 
trust  is  created  as  to  which  a  court  of 
equity  will  apply  the  statute  of  limitations 
(Mills  v.  Hendershot  [N.  J.  Eq.]  62  A.  542), 
taut  where  the  stockholder  receives  the  divi- 
dends with  knowledge  that  they  are  being 
paid  out  of  the  capital,  equity  will  not 
recognize  the  statute  of  limitations,  and 
the  fact  that  under  Laws  1S96,  p.  286,  c. 
185,  §  30,  directors  are  not  liable  after  six 
years  for  dividends  paid  out  of  the  capital, 
will  not  affect  their  liability  as  stockholders 
for  amounts  received  in  fraud  of  the  com- 
pany   (Id.). 

As  to  liability  of  directors  voting  for  such 
dividends,  see  post,  §  15.  Statutory  Liabilities. 
As  to  right  of  stockholder  to  sue  in  sucli 
case,  see  post,  this  section.  Stockholders 
Suing  for  Corporation. 

31.  Trustee  in  bankruptcy  of  a  stock- 
holder takes  no  title  to  accumulated  profits. 
Bryan  v.  Sturgis  Nat.  Bank  [Tex.  Civ.  App.] 
90  S.  W.   704. 

32.  Cratty  v.  Peoria  Law  Library  Ass'n, 
219  111.  516,  76  N.  E.  707,  afg.  120  111.  App. 
596.  The  declaration  of  dividends  rests  with 
the  directors  or  other  governing  body,  and 
this  discretion  will  not,  in  the  absence  of 
fraud,  be  controlled  by  the  courts.  Bryan 
V.  Sturgis  Nat.  Bank  [Tex.  Civ.  App.]  90 
S.  "W.  704.  As  to  common  stock,  sucli  dis- 
cretion will  not  be  interfered  with  by  a 
court  of  equity  in  the  absence  of  bad  faith 
or    unjustifiable    conduct.     Id. 

33.  The  fact  that  the  performance  of  the 
contract  may  lead  to  the  insolvency  of  the 
company  will  not  invalidate  the  contract. 
Cratty  v.  Peoria  Law  Library  Ass'n.  219  111. 
516,  76  N.  E.  707,  afg.  120  111.  App.  596.  But 
a  contract  to  pay  dividends  before  expenses 
is     invalid.     Id.     A     by-law     providing     that 


certain  special  stock  should  be  entitled  to  an 
annual  dividend  for  a  certain  period  in 
preference  to  the  other  stock  held  to  mean 
that  special  stock  should  receive  a  certain 
per  cent  of  the  profits,  though  not  earned 
within  the  period  specified.  Gardner  Sav. 
Bank  v.  Taber-Prang  Art  Co.,  1.89  Mass. 
S63,  75  N.  E.  ^05.  Charter  provisions  for 
certain  dividends  on  preferred  stock  con- 
stitute a  contract  with  the  holders  of  such 
stock,  which  is  not  affected  as  to  dividends 
in  arrears  lay  a  reduction  of  the  stock  of 
the  corporation,  under  Laws  1902,  p.  1836, 
c.  688,  §  44,  and  such  dividends  constitute  a 
lien  upon  surplus  profits  accumulating  after 
such  reduction,  but  are  not  payable  out  of  the 
surplus  created  by  such  reduction.  Laws 
1892,  p.  1836,  c.  688,  §  46,  providing  for 
reduction  of  stock,  requires  the  surplus 
thereby  created  to  be  distributed  ratably 
among  the  stockholders.  Roberts  v.  Rob- 
erts-Wicks   Co.    [X.    Y.]    77    X.    E.    13. 

A  guaranty  of  dividends  is  assignable  and 
inures  to  the  benefit  of  a  purchaser  of  -such 
stock  from  the  party  to  whom  it  was  is- 
sued. Guaranteed  stock  of  railroad  company 
issued  to  city  in  exchange  for  city  bonds  in 
aid  of  tlie  railroad.  ^Nlarklove  v.  Utica, 
etc.,    R.    Co.,    48    Misc.    258,    96    N.    T.    S.    795. 

Stockholders  may  sue  in  equity  to  com- 
pel directors  to  declare  dividends  which  have 
been  guaranteed.  Cratty  v.  Peoria  Law  Li- 
brary Ass'n,  219  111.  516,  76  N.  E.  707.  Equity 
may  compel  the  corporation  to  identify  the 
stock  guaranteed  by  indorsement  or  other- 
wise, so  as  to  render  the  guarantee  of  some 
value  upon  a  sale  of  the  stock,  where  the 
corporation  is  attempting  to  repudiate  its 
guarantee  and  thus  render  it  worthless  ex- 
cept to  the  original  stockholder.  Marklove 
V.  Utica,  etc.,  R.  Co.,  48  Misc.  25S.  96  N.  Y.  S. 
795.  In  an  action  by  a  preferred  stock- 
holder against  the  corporation,  it  is  not  suf- 
ficient to  merely  state  that  the  plaintiff 
is  a  preferred  stockholder,  but  the  character 
of  his  certificate  and  the  relative  rights 
established  tliereby  must  be  alleged.  Hackett 
V.    Northern    Pac.    R.    Co.,    140    F.    717. 

Laches:  Several  years'  delay  on  the  part 
of  a  preferred  stockholder  in  suing  for  tlie 
enforcement  of  the  corporation's  agreement 
to  pay  certain  dividends  on  such  stock  is 
not  necessarily  such  laches  as  will  bar  the 
suit,  as  where  the  stockliolder  never  other- 
wise acquiesced  in  the  denial  of  his  rights 
and  no  one  was  injured  by  his  delay.  Crat- 
ty V.  Peoria  Law  Library  Ass'n,  219  111.  516, 
76  N.   E.   707. 

34.  Cratty  v.  Peoria  Law  Library  Ass'n, 
219  111.  516,  76  N.  E.  707;  Steel  v.  Island 
City  Mercantile  &  Mill.  Co.  [Dr.]  S3  P.  7S3; 
McLaren  v.  Crescent  Planing  Mill  Co.  |  Mo. 
App.]  93  S.  W.  819.  Altliough  no  fund  is 
set  aside  at  the  time  out  of  which  the 
dividend    is    to    be    paid.     Id. 
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and  a  diviclend  once  declared  cannot,  therefore,  be  revoked  by  the  corporation  with- 
out the  consent  of  the  stockholders.^^  Dividends  among  stockholders  of  the  same 
class  must  always  be  equal.^® 

If  the  corporation  pay  the  dividend  to  the  apparent  owners  of  the  stock,  as 
shown  by  its  books,  without  notice  of  any  assignment,  it  will  be  discharged  of  its 
obligation  for  such  dividend,"  but  if  the  corporation  has  notice  of  an  assignment 
of  stock,  it  must  pay  the  dividend  due  such  stock  to  the  assignee  thereof.^^ 

A  corporation  may  have  the  right  to  offset  claims  against  a  stockholder  against 
the  latter's  claim  for  dividends.^^ 

Right  to  inspect  the  hooks  and  papers  of  the  corporation.^^ — A  stockholder  has 
a  right  to  inspect  the  books  of  his  corporation,"  not  only  under  statutory  or  consti- 
stutional  provisions,*^  but  also  at  common  law,"  and  in  a  proper  case  such  right 
is  enforceable  by  mandamus,**  and  officers  refusing  to  allow  inspection  in  a  proper 
case  are  subjected  to  statutory  penalties." 


A  stockholder  may  sue  at  law  to  recover 
his  share  of  a  declared  dividend.  Cratty 
V.    Peoria    Law    Library    Ass'n,    219    111.    516, 

76    N.    E.    707. 

35.  This  is  true  of  a  stock  dividend  as 
well  as  a  cash  dividend.  McLaren  v.  Cres- 
cent Planing  Mill  Co.  [Mo.  App.]  93  S.  W. 
819.  Nor  can  the  corporation  indirectly  re- 
voke the  dividend  by  making  an  assessment 
expressly  and  confessedly  for  that  purpose 
and  payable  on  the  same  day  as  is  the  pre- 
viously declared  dividend.     Id. 

36.  Equity  has  jurisdiction  to  prevent  a 
discrimination  between  stockholders  of  the 
same  class.  Cratty  v.  Peoria  Law  Library 
Ass'n,  219  m.  516,  76  N.  B.  707. 

37.  Steel  V.  Island  City  Mercantile  &  Mill. 
Co.    [Or.)    83   P.    783. 

Dividends  on  stocis  covered  by  an  option 
to  purchase  belong  to  the  original  owner, 
where  they  are  declared  before  the  sale  con- 
templated by  the  option  is  consummated, 
and  an  antedated  transfer  of  the  stock  on 
the  books  of  the  corporation,  made  without 
the  original  owner's  knowledge  or  consent, 
was  unavailable  to  give  the  purchaser  the 
right  to  dividends  declared  before  the  sale 
was  completed.     Kowe  v.  White,  98  N.  Y.  S. 

729- 

38.  Though  the  assignment  was  not  made 
until  after  the  dividend  was  declared,  it  hav- 
ing been  made,  however,  before  payment. 
Steel  V.  Island  City  Mercantile  &  Mill.  Co. 
[Or.]  83  P.  783. 

39.  Where  a  corporation  has  the  right  to 
pay  the  taxes  upon  its  stock  and  to  deduct 
the  same  from  dividends,  no  resolution  of 
the  directors  is  necessary  in  order  to  au- 
thorize the  exercise  of  such  power.  Ken- 
nedy V.  Citizens'  Nat.  Bank,  128  Iowa,  561, 
104  N.  W.  1021.  Where  a  corporation  sued 
one  of  its  officers  for  an  accounting,  and,  it 
appearing  that  the  plaintiff's  claim  was  un- 
founded, the  defendant  was  allowed,  in  the 
same  suit,  to  recover  dividends  with  which 
he  had  been  credited  by  the  corporation  on 
its  claim,  though  defendant,  in  his  answer, 
made  no  demand  for  affirmative  relief,  and 
had  acquiesced  in  the  retention  of  the  divi- 
dend by  the  corporation.  Consolidated  Fruit 
Jar  Co.  V.  Wisner,  110  App.  Div.  99,  97  N.  Y. 
S.  52.  The  plaintiff,  in  such  case,  having  it- 
self brought  the  question  as  to  the  dividends 
into    the   suit,   could    not   avoid   a  judgment 


against  it  therefor  on  the  ground  that  a 
part  of  the  dividends  was  payable  to  the  de- 
fendant   as   a    trustee.     Id. 

40.  See  5  C.  L.  795.  See,  also,  special  ar- 
ticle,  5   C.   L.    834. 

41.  A  stockholder  suing  to  set  aside  as 
fraudulent  a  conveyance  of  the  corporation's 
property  is  entitled  to  an  Inspection  of  the 
books  of  tlie  corporation  containing  evidences 
of  tlie  transfer,  and  the  order  for  a  discovery 
in  such  case  should  not  be  entered  against 
a  defendant  who  is  not  an  officer  or  director. 
Snyder  v.  De  Forrest  Wireless  Tel.  Co.,  99  N. 
Y.  S.  644.  A  stockholder's  riglit  to  inspect 
the  books  of  the  corporation  is  not  depend- 
ent upon  the  amount  of  his  holdings.  In  re 
O'Neill,  47  Misc.  495,  95  N.  Y.  S.  964. 

42.  Const,  art.  12,  §  14,  affirming  the  right 
of  inspection  with  exception  of  books  of  re- 
ligious, educational,  and  benevolent  corpora- 
tions. Gavin  v.  Pacific  Coast  Marine  Fire- 
men's Union    [Cal.   App.]    84   P.   270. 

Foreign  corporations:  A  statute  imposing 
a  greater  penalty  upon  foreign  corporations 
for  failure  to  provide  for  and  allow  iYispec- 
tion  of  its  books  by  stockholders,  is  not  un- 
constitutional. Laws  1892,  p.  1840,  c.  688,  § 
53.  as  amended  by  Laws  1897,  p.  314,  c.  384. 
See  section  29  as  to  penalty  on  domestic  cor- 
porations. Pelletreau  v.  Greene  Consol.  Gold 
Mln.  Co.,  97  N.  Y.  S.  391.  A  demand  for  in- 
spection, upon  the  person  apparently  in 
charge  of  the  office  of  a  foreign  corporation, 
is  sufficient  to  lay  the  foundation  for  the  re- 
covery of  the  statutory  penalty  for  refusing 
to  allow  inspection,  without  showing  that 
such  person  bears  any  particular  relation 
to  the  company.  Under  Laws  1892.  p.  1840, 
c.  6SS,  as  amended  by  Laws  1897,  p.  314,  c. 
384.     Id. 

43.  Guthrie  v.  Harkness,  199  U.  S.  148,  50 

Law.   Ed. .     The  right  of  stockholders   to 

inspect  tlie  stock  books  is  a  common  law 
riglit,  and  hence  the  statutory  right  is  not 
exclusive,  and  the  common  law  right  may 
be  enforced  as  to  corporations  not  witliin 
Laws  1S92,  p.  1831,  c.  688,  §  29.  People  v. 
New  York  Life  Ins.  Co.,   97  N.  Y.  S.   465. 

44.  Gavin  v.  Pacific  Coast  Marine  Fire- 
men's Union  [Cal.  App.]  84  P.  270;  Guthrie 
V.  Harkness,  199  U.  S.  148,  50  Law.  Ed.  — -. 
Where  petitioner  had  been  a  stockholder 
since  the  formation  of  the  corporation,  hav- 
ing  been  induced  to  purchase  his   stock  by 
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Remedies  for  injuries  to  stockholders  or  to  the  corporation.^^ — A  stockholder 
cannot  sue  individually  for  injuries  affecting  the  corporate  or  collective  rights,*'' 
nor  can  a  stockholder  sue  his  corporation  on  account  of  the  failure  of  the  latter  to 
collect  its  assets,*^  but,  though  the  internal  management  of  a  corporation  will  not 
ordinarily  be  interfered  with  at  the  suit  of  a  stockholder,*®  courts  of  equity  are 
jealous  in  protecting  the  rights  of  minority  stockholders  from  invasion  by  the  acts 
of  the  majority,^"  and  where  there  is  bad  faith  or  fraud,  equity  will  interfere.^^ 
The  interest  of  a  minority  stockholder  cannot  be  destroyed  by  a  fraudulent  transfer 
of  the  assets  of  the  corporation,^^  and  where  such  a  transfer  is  made  with  such  in- 


the  president  of  tlie  corporation,  and  it  ap 
peared  that  though  the  corporation  was 
three  years  old  no  report  had  ever  been 
made  by  it  and  no  dividends  had  been  paid, 
and  petitioner  had  been  unable  to  ascertain 
the  condition  of  the  company,  which,  as 
claimed  by  petitioner,  was  not  doing-  any 
business,  mandamus  was  proper  to  enforce 
petitioner's  rig-lit  to  inspect  the  books, 
though  the  president  stated  that  he  had  told 
petitioner  that  the  corporation  bad  lost 
money  and  that  petitioner  knew  the  par- 
ticulars and  that  he.  the  president,  had  an- 
swered all  reasonable  inquiries,  and  that  pe- 
titioner was  hostile  to  the  president  and 
wished  the  inspection  merely  to  force  the 
president  to  buy  petitioner's  stock.  In  re 
O'Neill,    47  Mi&c.    495,    95   N.   Y.   S.    964. 

Where  certain  oorporation.s  are  exempted 
by  statute  from  the  right  of  inspection,  a 
corporation  claiming  the  benefit  of  such  ex- 
eniption  must,  by  proper  proof,  bring  itself 
within  the  class  of  exempted  corporations, 
and,  in  the  absence  of  such  proof,  mandamus 
will  issue  to  enforce  the  right  of  inspection. 
Gavin  v.  Pacific  Coast  Marine  Firemen's  Un- 
ion   [Cal.   App.]    84    P.   270. 

Distlnctiou  bet-\veen  .statutory  and  common 
la-»v  right:  A  stockholder  is  entitled  as  a 
matter  of  right  to  mandamus  to  compel  the 
allowance  of  the  statutory  right  to  inspect 
stock  books.  People  v.  New  York  Life  Ins. 
Co.,  97  N.  Y.  S.  465.  But  m.andamus  to  en- 
force the  common  law  right  is  discretionary 
with  the  court.  "Writ  denied  to  compel  allow- 
ance of  inspection  of  records  of  mutual  life 
insurance  company  in  order  to  get  list  of 
policy  holders.     Id. 

45.  See  Laws  1892,  p.  1840,  c.  688,  §  83. 
Gould  V  Olympia  Min.  Co.,  96  N.  Y.  S.  455. 
See  post  §  15  H.  Penalties  for  Refusal  of  In- 
spection   of   Stock    Book. 

46.  See   5  C.  L.   79  6. 

47.  Injuries  affecting  value  of  stock. 
Wells  V.  Dane  [Me.]  63  A.  324.  The  existence 
of  specific  design  and  m.alicious  and  fraudu- 
lent intent  will  not  entitle  the  stockholder 
to  sue  where  he  has  sustained  no  loss  other 
than  that  sustained  by  the  corporation.  Id. 
Stockholders  as  such  have  no  cause  of  ac- 
tion, either  collectively  or  individually, 
against  an  officer  who  has  wrongfully  ac- 
quired the  corporate  property,  the  cause  of 
action  being  one  in  favor  of  the  corpora- 
tion. Michel  V.  Betz.  108  App.  Div.  241,  95 
N.  Y.  S.  844.  A  stockholder,  as  such,  cannot 
maintain  an  action  against  a  third  person 
for  breach  of  a  contract  with  the  corporation 
or  for  injuries  to  its  property  All  such 
wrongs  must  be  redressed  in  the  corporate 
name.     Ninneman  v.  Fox   [Wash.]    86  P.   213. 


j  Personal  damages  resulting  to  a  stockholder 
I  or  officer  of  a  corporation  from  breach  by  a 
I  third  person  of  a  contract  with  the  corpora- 
!  tion  or  from  injuries  by  such  person  to  the 
I  corporate  property  are  too  remote  to  be  re- 
!  covered,  such  as  damages  resulting  from  dis- 
I  missal  of  plaintiff  from  office  of  manager  on 
I  account  of  losses  caused  by  fraudulent  con- 
'■  duct  of  defendants  in  connection  with  a 
I  contract  between  them  and  the   corporation. 

Id. 
I  48.  Stockholder  of  banking  corporation 
,  cannot  sue  the  bank  for  his  share  of  the 
!  money  paid  by  the  bank  upon  the  taxes  on 
]  stock  of  other  stockholders.  Kennedy  v. 
I  Citizens'  Nat.  Bank,  128  Iowa,  561,  104  N.  W. 
I  1021. 

]  49.  And  it  is  immaterial  that  the  visible 
I  and  tangible  property  of  the  corporation  is 
within  tiie  state,  and  thus  within  the  juris- 
diction of  the  court.  McCloskey  v.  Snowden, 
212  Pa.  249,  61  A.  796.  A  minority  stockhold- 
er has  no  standing  in  equity  to  attack  the 
valid  transactions  of  the  corporation,  which 
have  been  approved  by  a  majority  of  the 
stockholders.  Pledge  of  corporate  property 
and  sale  thereof  by  pledgee.  Macon,  etc.,  R. 
Co.  V.  Shailer  [C.  C.  A.]  141  F.  585.  A  court 
of  equity'  will  not  interfere  w^ith  the  control 
of  the  members  of  a  corporation  over  its  ac- 
tions within  the  scope  of  its  power  w^here 
there  is  no  bad  faith  but  only  error  of  judg- 
ment. Theis  V.  Durr,  125  Wis.  651,  104  N.  W. 
985. 

50.  Mulvihill  v.  Vicksburg  R.,  Power  «& 
Mfg.  Co.  [Miss.]  40  So.  647.  A  sale  of  unis- 
sued stock  for  a  grossly  inadequate  price, 
made  for  the  purpose  of  enabling  a  portion 
of  the  stockholders  to  gain  control  of  the 
corporation,  will  be  set  aside  at  the  In- 
stance of  the  other  stockholders.  The  pur- 
chaser, in  such  case,  will  not  be  protect- 
ed as  an  innocent  purchaser,  where  he  has 
notice  of  such  facts,  as  for  instance  that  the 
price  was  grossly  inadequate,  as  should  put 
him  upon  inquiry  as  to  the  purpose  of  the 
sale.  Essex  v.  Essex  [Mich.]  12  Det.  Leg. 
N.   439,  104  N.  W.  622. 

51.  A  member  of  a  corporation  may  in- 
voke the  aid  of  equity  for  protection  from 
acts  of  the  other  stockholders  designed  to 
accomplish  some  illegitimate  and  injurious 
purpose,  though  the  acts  themselves  are  law- 
ful. Theis  v.  Durr,  125  Wis.  651,  104  N.  W. 
9S5. 

52.  In  such  case  a  purchase  at  execution 
sale  by  the  fraudulent  purchaser  will  not 
strengthen  his  title,  nor  will  he  or  a  new 
corporation  organized  to  take  over  the  prop- 
erty acquire  any  right  as  against  the  de- 
frauded stockholder.     Mulvihill  v.  Vicksburg: 


902 


CORPORATIONS  §  14D. 


7  Cur.  Law. 


tent,  it  may  be  set  acide  or  other  appropriate  relief  may  be  granted/^  thougli  the 
corporation  was  financially  hopelessly  embarrassed  at  the  time  of  the  sale.^*  Di- 
rectors are  estopped  to  question  as  stockholders  their  acts  as  directors,  and  accord- 
ingly, when  the  directors  adopting  a  resolution  hold  a  majority  of  the  stock,  the 
corporation  cannot  assail  it  in  behalf  of  minority  stockholders.^^  In  the  noves  are 
collated  cases  involving  questions  of  parties,^''  pleading,"  practice,^*  and  juris- 
diction."'' 


R.,  Power  &  Mtg.  Co.  [Miss.]  40  So.  647. 
Where  corporation  made  fraudulent  sale  of 
assets  in  order  to  cut  out  a  party  who  was 
equitably  entitled  under  a  contract  between 
piomoters  which  was  adopted  by  the  corpor- 
ation, to  a  certain  Interest  in  the  corporation. 
Id.  A  committee  appointed  by  the  owners 
of  pooled  stock  to  negotiate  a  sale  thereof 
held  to  have  liad  power  to  make  a  certain 
sale.  Weitze  v.  Burrage,  190  Mass.  267,  76 
N.  E.   508. 

53.  Where  the  interests  of  the  public  and 
of  innocent  parties  will  be  affected  by  setting 
the  sale  aside,  the  stockholder  will  be  given 
a  judgment  for  the  value  of  his  interests  in- 
stead of  setting  the  sale  aside.  Mulvihill  v. 
Vicksburg  R.,  Power  &  Mfg.  Co.  [Miss.]  40 
So.   647. 

54.  Where,  on  execution  sale  at  which  the 
purchaser  fraudulently  purchased  the  prop- 
erty which  he  had  already  purchased 
from  the  corporation,  there  was  a  bid 
of  $40,000  for  the  property  and  the 
franchises  of  the  corporation  subject  to 
all  liabilities,  this  did  not  indicate 
insolvency.  Mulvihill  v.  A''icksburg  R.,  Pow- 
er &  Mfg.  Co.  [Miss.]  40  So.  647.  In  the 
ascertainment  of  the  worth  of  a  street  rail- 
w^ay  corporation  over  and  above  its  debts, 
the  court  and  commissioner  should  consider 
not  only  the  value  of  the  railroad  and  elec- 
tric light  plants  and  properties  in  the  light 
of  their  cost,  earning  capacity,  and  probable 
enhancement  of  value  and  earnings,  but  also 
the  railway  and  lighting  franchises  and  the 
good  will  of  the  company.  Id.  The  values 
of  shares  in  a  street  railway  corporation 
are  not  necessarily  or  usually  measured  by 
present  earning  capacity  because  they  are 
frequently  dependent  on  future  earning  ca- 
pacity and  enliancement  of  values.  Id.  Cur- 
rent revenues  cannot  be  applied  to  the  con- 
struction debt  of  a  street  railroad  for  the 
purpose  of  showing  the  road  to  be  Insolvent. 
Id. 

55.  Rosehill  Cemetery  Co.  v.  Dempster, 
121  111.  App.  143. 

56.  Where,  in  a  stockholder's  action 
against  the  corporation  and  otliers,  relief  is 
prayed  for  against  directors  wlio  are  not 
parties,  such  prayer  may  be  disregarded  as 
surplusage  where  the  failure  to  join  them 
in  no  way  affects  the  defendants  sued. 
O'Connor  v.  Virginia  Passenger  &  Power  Co. 
[N.  Y.]  76  N.  E.  1082.  In  an  action  to  set 
aside  a  sale  of  stock  by  a  committee  ap- 
pointed for  the  purpose  of  negotiating  such 
sale,  only  sucli  parties  can  be  joined  as  de- 
fendants as  colluded  or  acted  together  in 
bringing  about  or  making  the  sale.  A  di- 
rector, who  was  also  the  acting  manager,  of 
a  corporation,  could  not  be  joined  as  a  de- 
fendant in  an  action  to  set  aside  a  sale  of 
stock  made  by  a  committee  appointed  by  the 


I  owners  of  the  stock,  on  the  ground  that  such 
director  mismanaged  the  business  of  the  cor- 

j  poration  so  as  to  reduce  the  value  of  the  stock 

i  and  thus  induce  the  committee  to  make  the  sale. 

■  Weitze  y.  Burrage,  190  Mass.  267,  76  N.  E. 
508.  Stockholders  holding  their  stock  in 
severalty  cannot  join  in  an  action  against 
the  corporation  for  damages  sustained  by 
them  as  stockholders,  there  being  no  unity 
of  interest  in  the  subject-matter.  An  action 
so  instituted  cannot  be  severed.  Hackett  v. 
Northern  Pac.  R.  Co.,  140  P.  717. 

57.  Where  the  com.plaint  in  a  stockhold- 
er's action  alleged  a  cause  of  action  against 
one  of  the  defendants  for  the  cancellation  of 
certain  stock  of  the  corporation  held  by  such 
defendant,  and  also  purported  to  set  out  an- 
other cause  of  action  against  another  defend- 
ant for  the  cancellation  of  bonds  of  the 
corporation  held  by  sxich  defendant,  but 
there  was  nothing  to  show  that  the  trans- 
actions had  any  connection  with  each  other, 
there  was  a  misjoinder  under  Code  Civ.  Proc. 
§  484,  though  the  allegations  were  not  suf- 
ficient to  constitute  a  cause  of  action  against 
the  second  defendant.  O'Connor  v.  Virginia 
Passenger  &  Power  Co.   [N.  Y.]  76  N.  E.  1082. 

58.  A   suit   by   a    stockholder   for   the   cor- 
poration for  an  accounting  is  not  abated  by 
the    bankruptcy    of   the    corporation    pending 
such  suit,  the  only  effect  being  that  the  ac 
counting    must    be    to    the    trustee    in    bank- 

i  ruptcy  instead  of  to  the  corporation  Meyer 
V.  Page,  98  N.  Y.  S.  739.  In  a  suit  by  stock- 
holder to  recover  proceeds  of  sale  of  prop- 
erty from  directors,  a  finding  that  an  agree- 
ment between  the  corporation  and  a  stock- 
holder as  to  the  disposition  of  the  proceeds 
of  certain  property  was  rescinded  held  to  be 
an  adjudication  that  all  the  rights  of  the 
parties  under  the  agreement  were  abrogat- 
ed, notwithstanding  another  finding  that  the 
parties  did  not  so  construe  their  rescission. 
Steinfeld  v.  Zeckendorf  [Ariz.]  86  P.  7.  A 
judgment  disposing  of  the  proceeds  Of  cer- 
tain property  could  not  be  sustained  by  a 
finding  that  an  agreement  between  a  stock- 
holder and  the  corporation  in  regard  to  such 
diijposition  had  been  rescinded  where  there 
were  no  findings  as  to  the  ownership  of  such 
proceeds.     Id. 

59.  Suit  to  recover  diverted  assets  may 
be  brought  in  a  foreign  state  where  all  tha 
parties  to  be  affected  by  the  judgment  are 
within  the  jurisdiction  of  the  courts  of  such 
state,  and  there  are  no  assets  or  parties  in 
the  state  of  the  corporation's  domicile 
through  which  jurisdiction  might  be  obtain- 
ed there  to  secure  tlie  relief  sought.  Weber 
v.  Wallerstein,  97  N.  Y.  S.  846.  Bankruptcy 
proceedings  by  creditors  in  the  state  of  the 
corporation's  domicile  afforded  complainant 
no  chance  for  relief  where  the  debts  were 
settled  and  the  proceedings  dismissed.     Id. 
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Sfocl-holders  suing  for  corporation S''* — Prima  facie  the  proper  party  to  seek 
redress  for  wrongs  against  a  corporation  or  to  assert  rights  in  its  favor  is  the  cor- 
poration itself,**^  and  the  right  of  an  individual  stockholder  to  act  for  the  corpo- 
ration in  such  case  is  exceptional,  and  arises  only  upon  a  clear  showing  of  special 
circnmstances,  among  which  is  the  inability  of  the  corporation  itself  or  its  un- 
willing-ness  to  act,  and  the  refusal  of  the  regular  management,  after  due  demand, 
to  act  in  the  premises.®-  The  stockholder  must  establish  his  right  to  s-ue,"^  and  the 
facts  authorizing  tlie  suit  by  him  must  be  alleged  in  the  complaint,*'*  which  must 
also  allege  substantially  the  same  facts  which  would  be  pertinent  in  an  action  by 
the  corporation  itself."^  Where  it  is  alleged  and  proved  that  a  proper  demand  has 
been  made  upon  the  regular  management  to  sue  and  that  it  has  wrongfully  re- 
fused, the  right  of  the  stoekliolder  to  sue  is  unquestionable,*"'  the  practice  being  to 


60.  See  5  C.  L,.  797. 

61.  McCloskey  v.  Snowden,  212  Pa.  249, 
61  A.  796. 

62.  The  refusal  of  the  corporate  manage- 
ment  to  act  must  appear  affirmatively  to  be  a 
disregard  of  duty  and  not  a  mere  error  of 
judg-ment.  McCloskey  v.  Snowden,  212  Pa. 
249,  61  A.  796.  To  enable  a  stockholder  to 
sue  in  equity  in  his  own  name  upon  a  cause 
of  action  in  favor  of  the  corporation,  there 
must  be  some  action  or  contemplated  action 
by  the  directors  or  other  acting  managers,  or 
by  a  majority  of  the  stockholders,  which  is 
beyond  their  lawful  power  or  is  subversive 
of  the  interests  of  the  corporation  itself  or 
of  the  other  stockholders.  Clark  v.  Apex 
Gold  Min.  Co.  [N,  M.]  85  P.  968.  Stock- 
holder cannot  sue  to  remedy  wrong  to  cor- 
poration without  having  first  demanded  that 
the  directors  sue.  Crow  v,  Florence  Ice  & 
Coal  Co.,  143  Ala.  541,  39  So.  401.  Suit  to 
cancel  contract  of  purchase  and  to  recover 
the  purchase  money.  Polhemus  v.  Polhemus, 
108   App.   Div.   353,   95  N.   Y.  S.   325. 

63.  Young  V.  Equitable  Life  Assur.  Soc, 
49   Misc.    347,    99   N.   Y.    S.    446. 

Status  as  stockholder:  A  party  holding 
stock  certificates  and  who  is  also  a  policy 
holder  in  a  mutual  life  insurance  company 
has  a  status  to  sue,  for  the 'corporation,  for 
an  accounting  from  directors  for  property 
and  funds  of  the  corporation  wasted  by 
them,  and  where  it  appeared  that  plaintiff 
w^as  both  a  certificate  and  a  policy  holder, 
it  did  not  matter  in  which  capacity  he  sued, 
being  entitled  to  do  so  in  one  capacity  or 
the  other,  or  both,  and  the  allegation  of 
this  double  capacity  did  not  constitute  a 
misjoinder  of  causes,  the  cause  of  action 
belonging  to  the  corporation  and  being  un- 
affected by  the  capacity  in  v/hicli  the  plain- 
tiff sued.  Young  v.  Equitable  Life  Assur, 
Soc,  49  Misc.  347,  99  N.  Y.  S.  446.  Such  an 
action  is  not  prohibited  by  Laws  1892,  p. 
1958,  c.  690,  §  56,  prohibiting  the  granting 
of  any  order  or  decree  for  an  accounting 
from  or  any  injunction  against  domestic  in- 
surance compn.nies,  or  appointing  a  receiver 
therefor,  except  upon  application  to  the  at- 
torney general,  etc.  an  action  for  an  ac- 
counting from  directors  not  being  an  action 
against  the  corporation  and  in  no  way  in- 
terfering with  the  prosecution  of  its  busi- 
ness. Id.  A  merely  nominal  transferee  of 
stock,  who  really  represents  the  interests  of 
a  rival  corporation,  will  not  be  allowed  to 
maintain    a   suit    to    set    aside    as    fraudulent 


a  sale  of  corporate  property.  Breeze  v.  Lone 
Pine-Surprise  Consol.  Min.  Co.,  39  Wash.  602, 
SI  P.  1050.  Where  a  stockholder  owning 
only  $25  worth  of  stock  institutes  proceed- 
ings to  enjoin  the  action  of  the  owners  of 
93%  of  the  stock,  such  a  suit  will  be  coun- 
tenanced only  upon  a  very  satisfactory  show- 
ing. Pitcher  v.  Lone  Pine-Surprise  Consol. 
Min.  Co.,  39  Wash.  608,  81  P.  1047.  A  stock- 
holder may  lose  his  right  to  sue  for  injuries 
to  the  corporate  rights  by  assignment  of 
his  stock.  As  where  the  stock  is  not  di- 
rectly injured  by  the  acts  complained  ot 
but  only  indirectly  by  reason  of  injury  to 
the  corporate  rights.  Wells  v.  Dane  [Me.J 
63   A.    324. 

64.  O'Connor  v.  'Virginia  Passenger  & 
Power  Co.  [N.  Y.]  76  N.  E.  1082.  Under 
Equity  Rule  No.  94,  a  stockholder,  suing  to 
vindicate  the  rights  of  the  corporation,  must 
not  only  allege  a  proper  application  to  the 
managingdirectors  tosue,  or  some  valid  excuse 
for  not  so  applying,  but  also  must  show 
that  the  shareholders  were  appealed  to  or 
some  valid  excuse  for  not  making  such  ap- 
peal. Macon,  etc,  R.  Co.  v.  Shailer  [C.  C. 
A.]    141   P.   585. 

63.  Action  to  recover  assets  fraudulently 
diverted  by  directors,  etc  Weber  v.  Waller- 
stein,  97  N.  Y.  S.  846;  Young  v.  Equitable 
Life  Assur.  Soc,   49  Misc.  347,  99  N.  Y.  S.  446. 

66.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.]' 
61  A.  1061.  Refusal  of  the  corporation  to 
bring  a  suit  against  a  promoter  to  recover 
secret  profits  made  by  the  promoter  in  con- 
nection with  the  i»ncorporation  of  the  com- 
pany is  such  a  disregard  of  duty  as  entitles 
the  stockholder  to  sue.  Id.  Where  the  reg- 
ular officers  of  a  corporation  are  unable  or 
unwilling  to  take  the  necessary  steps  to 
protect  the  corporate  rights,  a  stockholder 
may  proceed  in  equity,  in  behalf  of  himself 
and  other  stockholders,  to  protect  such 
rights.  Wells  v.  Dane  [Me.]  63  A.  324. 
Where  the  acts  of  the  majority  of  the  stock-  ■ 
holders  or  of  the  board  of  directors,  though 
lawful  in  themselves,  are  designed  to  ac- 
complish some  illegitimate  object,  and  the  re- 
sult, if  permitted  to  operate,  will  be  injuri- 
ous to  the  corporation  or  members  not  con- 
cerned in  the  transaction,  such  a  member 
may  successfully  invoke  the  aid  of  ef|uity 
for  the  protection  of  the  corporation  where 
the  proper  officers  will  not  do  it.  Theis  v. 
Durr,  125  Wis.  651,  104  N.  W.  985.  Any  mem- 
ber of  a  mutual  insurance  company,  suing 
for    himself    and    others    similarly    situated. 
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make  the  corporation  a  formal  defendant/^  and  any  parties  who  are  implicated  in 
a  conspiracy  to  divert  corporate  assets  may  be  joined  as  defendants,  whether  they 
are  stocldiolders  or  not/®  but  the  other  stockholders  are  not  proper  parties  to  an 
action  by  a  stockholder  suing  for  the  corporation  where  no  relief  is  claimed  against 
them.^^  The  actual  defendant  may  always  question  the  right  of  the  stockholder 
to  sue/°  but,  while  the  courts  may  always  inquire  into  the  propriety  of  the  cor- 
poration's refusal  to  sue,'^^  it  is  a  matter  of  discretion  with  the  court  whether  the 
stockholder  will  be  allowed  to  maintain  the  suit/^  and  this  being  the  only  matter 
which  should  ever  be  permitted  to  be  litigated  between  the  complainant  and  the  cor- 
poration or  formal  defendant,'^^  it  should  be  raised  in  such  manner  as  not  to  in- 
terfere with  the  merits  of  the  cause  '^*  which  are  really  in  issue  between  the  formal 


may  Invoke  equity  jurisdiction  to  redress 
or  prevent  any  wrong  injuriously  affecting 
the  property  rights  of  tlie  corporation,  where 
its  officers  will  not  move  appropriately  to 
that  end.  Huber  v.  Martin  [Wis.]  105  N.  W. 
1031.  The  duty  of  the  succeeding  board  of 
directors  to  sue  the  prior  directors  upon 
their  statutory  liability  for  paying  dividends 
out  of  stock  is  imperative,  and  when  they 
wrongfully  refuse  to  perform  such  duty,  a 
stockholder  may  sue  in  the  name  of  the 
corporation.  Siegman  v.  Electric  Vehicle 
Co  140  F.  117.  A  plea  filed  by  the  succeed- 
ing directors  in  a  suit  by  a  stockholder 
against  the  prior  directors  to  recover  divi- 
dends paid  by  them  out  of  capital  stock, 
■which  relies  upon  the  good  faith  of  the  suc- 
>  eeding  directors  in  refusing  to  sue,  must 
set  out  the  facts  showing  such  good  faith, 
and  liitewise,  where  the  plea  relies  upon  the 
^ood  faith  of  the  prior  directors  in  making 
the  payments,,  the  facts  showing  such  good 
faith  must  be  set  out.  Id.  Where  a  direct- 
or voted  for  the  payment  of  dividends  out 
of  the  capital  stock,  the  right  of  a  stock- 
holder to  maintain  a  suit  upon  the  statutory 
liability  of  such  director,  after  proper  de- 
mand upon  the  corporation  to  sue  and  its 
refusal,  was  not  affected  by  the  fact  that 
after  the  declaration  of  the  dividends  a  new 
board  of  directors  was  elected,  which  adopt- 
ed a  resolution  that  the  company  should  not 
sue  unless  a  majority  in  interest  of  the 
stockholders  would  deem  it  advisable,  and 
such  majority,  by  resolution,  declared  that 
there  was  no  just  ground  for  suit  and  that 
the  suit  was  inexpedient.  Siegman  v.  Kissel 
[N.    J.    Eq.]    62   A.    941. 

liiniitsttions:  A  suit  by  a  stockholder  in 
behalf  of  his  corporation  against  an  officer 
to  compel  the  restoration  of  assets  lost 
through  the  mismanagement  of  the  corpora- 
tion by  its  officers  is  not  barred  by  the  stat- 
ute of  limitations  or  by  laches,  where  it  is 
brought  within  the  statutory  period  or  with- 
in a  reasonable  time  after  the  discovery 
of  the  mismanagement,  the  directors  being 
presumed  to  manage  the  business  of  the 
corporation  properly,  and  the  stockholders 
being  entitled  to  rely  upon  such  presump- 
tion. Brinckerhoff  v.  Roosevelt  [C.  C  A.] 
343  F.    478. 

67.  The  actual  defendant  being  the  party 
from  whom  the  recovery  is  sought.  Groel 
-V.  United  Blec.  Co.  [N.  J.  Eq.]  61  A.  1061. 
In  suit  to  recover  assets  fraudulently  divert- 
ed. Weber  v.  Wallerstein,  97  N.  Y.  S.  846. 
The  corporation  is  a  necessary  party  defend- 


ant to  an  action  by  a  stockholder  In  behalf 
of  the  corporation  to  recover  assets  fraudu- 
lently appropriated  by  directors,  and  if  there 
be  an  exception  to  this  rule,  the  mere  al- 
legation that  the  corporation  was  organized 
under  the  laws  of  another  state,  and  that 
service  cannot  be  had  upon  it  in  the  state 
where  the  action  is  brought,  and  that  the 
corporation  refuses  to  appear  in  tlie  action, 
is  not  a  sufficient  allegation  of  facts  to  con- 
stitute such  an  exception,  even  in  an  equi- 
table action.  Deming  v.  Beatty  Oil  Co., 
[Kan.]  84  P.  385.  Nor  does  a  prayer  that  a 
trustee  be  appointed  to  represent  the  cor- 
poration obviate  the  necessity  of  the  cor- 
poration being  a  party  defendant.  Id.  In 
a.  suit  by  a  stockholder  for  his  corporation, 
the  latter  is  a  necessary  party,  either  plain- 
tiff or  defendant.  Suit  against  director  for 
an  accounting  for  property  improperly  ac- 
quired. Michel  V.  Betz,  108  App.  Div.  241, 
95  N.  Y.  S.  844. 

Ti^here  the  corporation  has  been  dissolved 
and  a  receiver  has  been  appointed,  the  lat- 
ter is  a  necessary  party,  although  he  has 
accounted  and  been  discharged,  no  order, 
however,  having  been  made  divesting  him 
of  title  to  the  corporation's  property.  Michel 
V.   Betz,   lOS  App.   Div.   241,   95   N.  Y.   S.   844. 

68.  AVeber  v.  T^'^allerstein,  97  N.  Y.  S.  846. 
A  trustee  for  creditors  who  obtained  plain- 
tiff's stock  thro"ugh  the  fraudulent  repre- 
sentations of  tlie  conspirators,  including  such 
trustee,  pursuant  to  their  scheme  to  defraud 
the  corporation,  was  a  proper  party  defend- 
ant.    Id. 

eo.  Action  against  president  for  account- 
ing. McCrea  v.  McClenahan,  99  N.  Y.  S.  689. 
Code  Civ.  Proc.  §  447,  authorizing  parties  to 
be  made  defendants  -who  have  claims  adverse 
to  that  of  the  plaintiff,  does  not  authorize 
.the  joinder  of  the  stockholders  as  defend- 
ants, their  Interests  not  being  adverse  to 
that  of  the  plaintiff.     Id. 

70.  Groel  V.  United  Elec.  Co.  [N.  J.  Eq.] 
61   A.   1061. 

71.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.T 
61  A.  1061.  A  plea  interposed  by  the  cor- 
poration or  formal  defendant,  alleging  that 
the  corporation  did  not  deem  it  expedient 
to  bring  the  suit,  did  not  raise  the  question 
of  the  propriety  of  the  corporation's  refusal 
to  sue,  but  merely  raised  the  question 
whether  the  directors  had  the  right  to  pro- 
hibit  the   stockholder  from  suing.     Id. 

72.  73.  Groel  v.  United  Elec.  Co.  [N.  J. 
Eq.]    61    A.    1061. 

74.     The    formal    defendant    should    not    be 
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defendant  and  the  actual  defendant,  although  the  machinery  for  bringing  the  case 
into  court  is  set  in  motion  by  the  complainant/® 

The  principal  limitation  upon  the  rule  ordinarily  applicable,  as  stated  above, 
where  a  stockholder  seeks  to  sue  for  his  corporation,  is  that  no  demand  upon  the 
regular  management  is  necessary  where  such  demand  will  be  futile,'^®  and  no  al- 
legation of  demand  is  necessary  in  such  case.''^ 

In  the  absence  of  ultra  vires,  fraudulent  or  other  illegal  acts,  individual  or 
minority  stockholders  cannot,  apart  from  the  corporation  itself,  defend  a  litigation 
involving  the  powers  and  duties  of  the  company,^^  but  where  there  is  no  board  of 
directors,  a  stockliolder  will  be  allowed  to  defend  an  action  involving  the  corporate 
property/^ 

Costs  and  allowances''^ — A  stockholder  who  assumes  the  burden  of  recovering 
property  and  funds  of  his  corporation,  which  have  been  taken  from  it  through  the 
fraud  of  its  officers,  should  be  allowed,  out  of  the  recover}',  his  reasonable  attorney's 
fees,  costs  and  expenses,  but  the  stockliolders  who  resist  the  recovery,  though  in 
the  name  of  the  corporation,  should  not  be  allowed  these  items  of  compensation.*^ 

Receivers  and  injunctions.^^ — A  single  stockholder  may  sometimes  apply  for 
a  receiver.*^     Insolvency  is  not  alone  ground  for  a  receiver  upon  the  application  of 


allowed  to  question  the  complainant's  right 
to  sue  by  plea,  answer,  or  demurrer,  but 
may,  it  seems,  raise  the  point  by  petition, 
as  in  the  English  practice.  Groel  v.  United 
Elec.  Co     [N.  J.   Eq.]    61   A.    lOGl. 

75.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.] 
61    A.    1061. 

76.  Where  all  the  defendants,  the  direct- 
ors, were  the  parties  charged  with  the 
wrong,  and  were  the  directors  at  the  time 
of  the  suit.  Toung  v.  Equitable  Life  Assur. 
Soc,  49  Misc.  347,  99  N.  Y.  S.  446:  Polhemus 
V.  Polhemus,  100  N.  T.  S.  263.  "Where  suit 
is  to  cancel  fictitious  stock  issued  by  the 
directors  incumbent  at  the  time  of  the  suit. 
Crow  V.  Florence  Ice  &  Coal  Co.,  143  Ala. 
541,  39  So.  401.  A  demand  upon  the  cor- 
poration to  sue  is  not  necessary  w^here  the 
defendants  against  whom  the  wrong  is 
charged  are  the  executive  officers  of  the 
corporation  and  also  constitute  a  majority 
of  the  acting  board  of  directors.  Jacobson 
V.  Brooklyn  Lumber  Co.  [N.  Y.]  76  N.  E. 
1075.  But  the  demand  must  be  made  where 
the  acts  complained  of  were  not  committed 
by  the  incumbent  directors  but  by  their 
predecessors.     Id. 

77.  As  w^here  all  the  directors,  officers, 
and  stockholders,  ■who  -were  known  to  plain- 
tiff, were  implicated  in  the  fraud  constitut- 
ing the  basis  of  the  action.  Weber  v  Wal- 
lerstein.  97  N.  Y,  S.   S46. 

7S.  Minority  stockholders  of  a  mortgagor 
corporation  held  to  have  no  standing  to  con- 
test a  sale  under  the  mortgage  where  the 
majority  of  the  stockholders  were  represent- 
ed at  the  sale  and  were  satisfied  with  the  mode 
and  manner  thereof.  Bond  v.  Gray  Imp.  Co., 
102  Md.  426,  62  A.  827. 

79.  May  make  motion  to  vacate  foreclos- 
ure decree  entered  upon  the  stipulation  of 
the  president  of  the  corporation.  Frederick 
Milling  Co.  v.  Frederick  Farmers'  Al- 
liance Co.  [S.  D.]  106  N.  W.  298. 
"While  possibly  it  might  have  been  more 
formal  to  have  vacated  the  decree  and  then 
permitted  the  stockholder  to  answer  by  way 


of  intervention,  the  order  of  the  court  per- 
mitting the  stockholder  to  act  for  and  rep- 
resent the  corporation  was  not  open  to  seri- 
ous objection,  and  no  appeal  having  been 
taken  from  such  order,  it  could  not  be  re- 
viewed upon  .an  appeal  from  an  order  deny- 
ing plaintiff's  preliminary  motion  to  vacate 
the  order  to  sliow  cause  why  the  stipulation, 
judgment,   etc.,   should  not   be  set  aside.     Id. 

80.  See  5  C.  L.   799. 

81.  McCourt  v.  Singers-Bigger  [C,  C.  A.] 
145  F.   103. 

S3.     See    5    C.   L.    799. 

83.  Code  1S99.  c.  53,  §  58.  Rainey  v.  Free- 
port  Smokeless  Coal  &  Coking  Co.,  58  W. 
Va.  424,  52  S.  E.  528.  Under  Code  W.  Va. 
1899,  c.  53,  §  58,  authorizing  the  appointment 
of  a  receiver  upon  the  application  of  a  stock- 
holder "upon  sufiicient  cause  being  shown 
therefor,"  a  single  stockholder  may  apply 
for  a  receiver  on  the  ground  that  the  busi- 
ness of  the  company  has  been  conducted  for 
some  time  at  a  loss,  that  the  company  is 
largely  indebted,  and  that  it  has  not,  for 
more  than  a  year,  been  operated  or  conduct- 
ed as  a  corporation.  Briggs  v.  Traders'  Co., 
145  P.  254.  Such  an  application  does  not 
come  within  Federal  Equity  Rule  No.  94,  re- 
qiiiring  demand  to  sue  to  be  made  upon  the 
management  and  stockholders  before  a  sin- 
gle stockholder  can  sue.  Id.  A  stockholder 
held  barred  by  laches  from  intervening  in  a 
suit  by  another  stockholder  for  a  receiver  in 
order  to  urge  an  objection  to  the  jurisdiction 
of  the  court  on  the  ground  that  the  appli- 
cant was  not  a  bona  fide  holder  of  stock, 
where  the  petitioner  for  intervention  waited 
sixteen  months  after  obtaining  his  judgment 
against  the  corporation  before  attempting  to 
intervene,  and  it  did  not  appear  but  that  he 
had.  during  all  that  time,  the  same  knowl- 
edge of  the  alleged  fraud  on  the  court's  ju- 
risdiction that  he  had  when  his  petition  w^a3 
filed.     Id. 

Status  of  applicant:  A  party  asking  for  a 
receiver  and  injunction  against  a  corporation 
must  have  the  proper  status  as  a  stockholder 
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a  stockholder  as  sucli,^  nor  will  a  receiver  be  appointed  solely  on  the  ground  of 
diversion**^  or  threatened  diversion  of  assets  ;^^  but  a  receiver  may  be  appointed 
on  the  ground  of  internal  dissensions.^'^  A  receiver  will  not  be  appointed  where  the 
public  and  innocent  parties  might  thereby    suffer,  and  the  stockholder  may  be  corn- 


er creditor.  Thus,  one  who  transferred  all 
his  stock  in  a  corporation  to  another  corpora- 
tion, receiving:  stock  of  the  latter  in  e.v- 
change  for  tlie  stock  transferred,  and  then 
received  back  a  single  share  of  the  par  value 
of  $10,  merely  to  qualify  him  as  a  director 
in  the  first  corporation,  was  not  such  a  stock- 
holder as  to  entitle  him  to  maintain  a  suit 
for  an  injunction  and  receiver  against  such 
corporation.  Hoopes  v.  Basic  Co.  [N.  J.  Eq.] 
61  A.  979.  The  status  of  the  complainant 
may  be  raised  by  plea  or  answer.  When  tiie 
suit  is  commenced  bj^  bill,  the  status  of  the 
complainant  may  be  tested  by  plea,  an:l 
when  the  suit  is  commenced  by  petition,  such 
status  may  be  tested  by  answer.  Id.  The 
fact  that  stock  stands  in  the  name  of  a  stock- 
broker by  wliom  it  was  purchased  for  the 
I'cal  owner  will  not  deprive  such  owner  of 
his  status  as  a  stockholder  to  maintain  a 
suit  for  a  receiver.  Reinliardt  v.  Interstate 
Tel.  Co.  [N.  J.  Eq.]  63  A.  1097.  As  where 
complainants  subscribed  to  stock  under  an 
agreement  with  the  holder  of  the  majority 
of  the  stock,  who  thereafter  repudiated  the 
agreement  after  the  complainants  had  in- 
dorsed notes  for  the  company  and  made  pay- 
ments thereon  out  of  their  individual  funds, 
the  complainants  were  creditors  to  tiie  extent 
of  such  payments,  and  also  stockliolders,  and 
were  entitled  to  maintain  a  bill  for  a  re 
ceiver,  the  company  not  being  in  a  condi- 
tion to  keep  its  business  going.  Wood  & 
Nathan  Co.  v.  American  Mach.  &  Mfg.  Co. 
[N.  J.  Eq.]    62  A.  768. 

Parties;  In  such  case  stockholders  alleg- 
ed to  be  unknown  by  the  applicant  need 
not  be  made  parties  to  the  proceedings. 
Briggs  v.  Traders'  Co.,  145  F.  254. 

Juri.sdictioii:  A  Federal  court  may  take 
jurisdiction  of  a  suit  by  a.  stockholder  for  a 
receiver  for  the  corporation  on  the  ground 
of  diverse  citizensliip.  Briggs  v.  Traders' 
Co.,    145   F.    254. 

IVotiee:  A  receiver  for  a  corporation 
should  not  be  appointed  in  ex  parte  proceed- 
ings by  a  stockholder,  except  in  cases  of 
great  emergency  otherwise  allowed  by  law. 
Pub.  Acts  1903,  p.  338,  §  50,  does  not  give 
the  absolute  right  to  appoint  a  receiver  for 
a  corporation  without  notice.  See  Id.  §  49,  p. 
337,  and  Code  1896,  §  799.  Ensley  Develop- 
ment Co.  V.  Powell  [Ala.]  40  So.  137.  A  let- 
ter to  an  attorney  from  the  vice  president  of 
a  corporation,  but  not  signed  in  his  official 
capacity,  stating  that  the  appointment  of  a 
certain  person  as  receiver  for  the  corpora- 
tion would  be  satisfactory  to  the  corporation, 
was  not  sufficient  to  show  notice  to  the  cor- 
poration, where  it  did  not  appear  whether  the 
letter  was  written  before  or  after  the  ap- 
pointment of  the  receiver.     Id. 

Pleading:  The  allegations  and  proof  of  the 
necessity  of  appointing  a  receiver  must  be 
clear  and  positive.  Black  v.  Sullivan  Timber 
Co.  [Ala.]  40  So.  667.  When  the  ground  re- 
lied on  is  a  diversion  of  assets,  something- 
more  than  the  unsupported  statement  of  the 
plaintiff,    on   information    and    belief,    in    the 


general  allegation  of  the  complaint,  is  neces- 
sary, where  the  allegations  are  explicitly 
denied.  Weber  v.  Wallerstein,  97  N.  Y.  S. 
852. 

54.  But  a  policyholder  in  an  assessment 
insurance  company  is  also  a  creditor,  and 
hence  may  apply  for  a  receiver  on  the  ground 
of  insolvency  of  tlie  corporation.  Common- 
wealth V.  Richardson  [Ky.].94  S.  W.  639,  afg. 
Richardson  v.  People's  Life  &  Ace.  Ins.  Co. 
[Ky.]  92  S.  W.  284.  But  upon  the  applica- 
tion of  one  suing  in  the  double  ca,pacity  of  a 
stockholder  and  a  creditor,  insolvency  is  a 
sutiicient  ground.  V/ood  &  Nathan  Co.  v. 
American  Mach.  &  Mfg.  Co.  [N.  J.  Eq.]  62  A. 
768.  See  post  §  16  B,  Winding  up  Proceed- 
ings, Assignments,   Receivership. 

55.  Weber  v.  VS'allerstein,  97  N.  T.  S.  852. 
That  the  directors  and  officers  are  fraudu- 
lently misappropriating  the  assets  of  the  cor- 
poration will  not  alone  and  of  itself  con- 
stitute ground  for  the  appointment  of  a  re- 
ceiver. If  they  are  solvent,  they  can  be 
brought  to  an  accounting,  which  w^ill  be  an 
adequate  remedy.  Hay^s  v.  Jasper  Land 
Co.  fAIa.]  41  So.  909.  So  where  the  presi- 
dent of  the  company  purcliased  stock  tliere- 
in  with  its  funds,  a  suit  for  an  accounting 
was  an  adequate  remedy  for  a  minority 
stockholder,  and  such  breach  of  trust,  there- 
fore, was  not  ground  for  a  receiver.  Id. 
Misapplication  of  funds  and  commission  of 
ultra  vires  acts  by  the  officers  of  a  corpora- 
tion will  not  necessarily  require  the  appoint- 
ment of  a  receiver  where  such  acts  are  done 
for  the  benefit  of  the  corporation,  under  a 
statute  providing  for  receiver  when  the  of- 
ficers are  jeopardizing  the  rights  of  stock- 
holders and  creditors  or  are  guilty  of  gross 
mismanage-Tient.  Stendell  v.  Longshore- 
men's Protective  Union  Benev.  Ass'n  [La.] 
41  So.  228.  LTpon  the  application  of  a  stock- 
holder, where  it  is  shown  that  the  directors 
and  officers  of  a  corporation  are  mismanag- 
ing its  affairs  for  their  own  personal  advan- 
tage and  gaigi,  and  where  it  is  shown  tliat 
the  profits  of  the  business  of  the  corpora- 
tion are  being  absorbed  by  such  mismanage- 
ment in  paying  the  salaries  of  favorite  em- 
ployes, whose  services  are  not  necessary  to 
the  proper  conduct  of  the  business,  and 
■where  gross  mismanagement  is  shown, 
which,  if  continued,  will  necessarily  result 
in  the  insolvency  of  the  corporation,  a  re- 
ceiver should  be  appointed.  Plall  v.  Nieu- 
kirk   [Idaho]    85   P.   485. 

56.  Tlireatened  fraudulent  disposition  of 
the  assets  of  a  corporation  is  not  alone  suf- 
ficient to  warrant  the  appointment  of  a  re- 
ceiver where  such  disposition  may  be  enjoin- 
ed until  the  stockholders  may  express  their 
wishes,  either  at  a  special  meeting  or  at  the 
next  regular  meeting,  by  resolution  or  by  the 
election  of  a  new  board  of  directors.  Stokes 
V.  Knickerbocker  Inv.  Co.  [N.  J.  Eq.]  61  A. 
736. 

87.  Evidence  held  not  to  show  such  in- 
ternal dissensions  as  to  warrant  the  appoint- 
ment of  a  receiver.     Stokes  v.  Knickerbocker 
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pensated  in  damages  or  by  a  monetary  recovery;®*  nor  will  a  receiver  be  appointed 
for  a  foreign  corporation  which  is  solvent  and  seemingly  without  debts,  where  no 
receivership  or  dissolution  proceedings  have  been  instituted  in  the  state  where  the 
corporation  resides.*® 

^^Tiere  the  stockholders  of  a  corporation  procure  and  accept  the  services  of  a 
receiver,  the  corporation  will  be  liable  for  the  value  of  his  services,  though  the  re- 
ceivership is  invalid. ®° 

A  receiver  appointed  at  the  instance  of  a  stockholder  will  not  be  removed  for 
matters  pertaining  to  the  interests  of  creditors  where  the  creditors  do  not  complain 
and  it  does  not  appear  that  the  stockholders  have  been  injured,^^  but  upon  a  proper 
showing,  a  receiver  appointed  at  the  instance  of  stockholders  may  be  discharged  and 
tlie  jiroperty  of  the  corporation  returned  to  the  stockholders."- 

Contribution  between  stoclclioldersP — A  stockholder  who  has  been  compelled 
to  pay  more  than  his  proportion  of  a  corporate  debt  is  entitled  to  contribution  from 
his  fellow  stockholders."*  A  resident  stockholder  may  sue  for  contribution  from 
foreign  stockholders  in  the  courts  of  the  foreign  state."^ 

(§  14)  E.  Transfer  of  shares/"^ — One  of  the  incidents  pertaining  to  the 
ownership  of  corporate  stock  is  the  right  to  freely  dispose  of  the  same,"'  and  this 
right  is  strictly  maintained  by  the  courts  as  opposed  to  by-laws  restricting  the  right 
to  sell,"*  though  reasonable  by-laws  regulating  the  mode  of  transfer  are  upheld."^ 


Inv.  Co.  [N.  J.  Eq.]  61  A.  736.  Where  a  re- 
ceiver is  asked  for  on  the  ground  of  internal 
dissensions,  the  fact  that  less  than  one- 
fourth  of  the  par  value  of  the  stock  is  rep- 
resented by  complainants,  the  rest  of  tlie 
stockholders  having-  failed  to  intervene,  is 
important  evidence  against  tlie  necessity  of 
a  receiver,  the  presumption  being  that  the 
holders  of  the  stock  not  represented  are 
satisfied   with  the   management.     Id. 

88.  Suit  by  stockholder  to  set  aside  fraud- 
ulent sale  of  corporate  assets  made  with 
intent  to  destroy  plaintiff's  rights.  Plain- 
tiff was  given  a  judgment  for  value  of  his 
interest  in  the  corporation.  Mulvihill  v. 
Vicksburg  R.,  Power  &  Mfg.  Co.  [Miss.]  40 
So.    647. 

89.  After  the  appointment  of  a  receiver 
in  the  state  where  the  corporation  resides, 
an  ancillary  receiver  may  be  appointed  to 
conserve  any  property  within  the  state. 
Parks  v.  United  States  Bankers'  Corp.,  140  F. 
ICO. 

90.  Tabor  v.  Bank  of  Leadville  [Colo.] 
S3    P.    1060. 

91.  Loss  in  conducting  the  business  is  not 
ground  for  remo.'al,  but  must  be  considered 
in  the  adjustment  of  the  receiver's  account 
and  the  allowance  of  his  expenses,  where 
there  has  been  no  bad  faith.  Jor- 
dan V.  Electrical  Supply  Co.  [Iowa]  105  N. 
W.   160. 

92.  As  where  the  receiver  was  appointed 
on  account  of  mismanagement  and  fraud  on 
the  part  of  the  officers,  but  such  officers  had 
been  deprived  of  control,  the  corporation 
v.-as  solvent,  no  decree  had  been  rendered  for 
winding  it  up,  and  a  large  majority  of  the 
stockliolders  were  in  favor  of  reorganization. 
Tolman  v.  Ubero  Plantation  Co.,  142  F.  270. 

93.  See   5   C.   L.   799. 

94.  Putnam  v.  Misochi,  189  Mass.  421,  75 
X.  E.  956.  Each  shareholder  occupies  as  to 
his    fellow    shareholders    the    position    of    a 


cosurety,  and  if  one  is  compelled  to  pay  a 
creditor  the  entire  balance  due  upon  his 
shares,  he  will  have  the  right  of  contribu- 
tion as  against  his  fellow  shareholders. 
Lewisohn  v.  Stoddard  [Conn.]   63  A.  621. 

95.  Though  he  has  not  pursued  his  rem- 
edy, given  by  statute,  against  tlie  corpora- 
tion. See  Rev.  St.  Me.  c.  46,  §  49,  giving 
stockholders  -who  have  been  compelled  to 
pay  debts  of  the  corporation  a  right  of  ac- 
tion against  the  corporation.  Putnam  v. 
Misochi,    189    Mass.    421,    75    N.    E.   956. 

96.  See   5  C.   L.   799. 

97.  Senn  v.  Union  Premium  &  Mercantile 
Co.,  115  Mo.  App.  685,  92  S.  W.  507. 

An  interest  in  the  capital  stock  of  a  cor- 
poration is  property  and  may  be  transferred, 
though  no  certificates  of  stock  have  been 
issued.     McGue  v.  Rommel   [Cal.]   83  P.   1000. 

98.  Senn  v.  Union  Premium  &  Mercantile 
Co..  115  Mo.  App.  685,  92  S.  W.  507.  Stock- 
holders may,  by  mutual  agreement  and  for 
the  purpose  of  maintaining  the  relative  hold- 
ings of  tlie  various  stockholders,  limit  the 
right  of  one  stockholder  to  transfer  his 
shares.  Thus,  under  an  agreement  between 
stockholders,  if  any  stockholder  desires  to 
sell  his  stock,  he  must  first  offer  it  to  the 
holders  of  the  balance  at  a  price  to  be  de- 
termined by  the  holders  of  the  majority  of 
the  stock,  the  said  stock  when  so  purchas- 
ed to  be  distributed  in  proportion  to  the  re- 
spective holdings  of  the  various  stockholders. 
A  stockholder  had  no  right  to  sell  his 
shares  either  to  other  stockholders  or  to  an 
outsider  in  such  manner  as  to  deprive  the 
other  stockholders  of  their  right  to  their 
proportionate  share  of  such  stock,  and  upon 
a  division  of  the  stock  sold  between  the 
stockholders,  the  seller  was  also  entitled  to 
his  proportionate  share.  Boswell  v.  Buhl, 
213    Pa.    450,    63   A.    56. 

99.  Senn  v.  Union  Premium  &  Mercan- 
tile Co.,  115  Mo.  App.  685,  92  S.  W.  507.  See 
post  this  section,  Mode  of  Transfer,  etc. 
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Transfers  of  stock  may  be  by  way  of  pledge  or  conditional  sale/  or  absolute  sale.* 
Stock  may  be  pooled  for  sale.^  An  assignee  of  stock  takes  it  subject  to  all  tbe 
burdens  thereon  as  to  whicli  he  has  notice.*  A  bill  in  etjuity  will  lie  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  of  stock.^  On  the  other  hand,  a 
transfer  of  stock  may  be  rescinded  for  fraud''  or  mistake,^  but  a  sale  of  stock  by  a 
stockholder  cannot  be  set  aside  at  the  instance  of  the  corporation  on  account  of 
the  fraud  of  the  seller.* 


1.  See  post  this  section,  subdivision 
Pledge  or  Mortgage  of  Shares.  In  either 
case  the  pledgor  or  vendor  is  entitled  to 
a  retransfer  upon  the  payment  of  the  amount 
secured  by  the  pledge  or  sale.  Eichbaum  v. 
Sample,  213  Pa.  216,  62  A.  837.  And  where 
stock  pledged  or  sold  conditionally  cannot 
be  duplicated  in  the  market  and  has  no  quot- 
ed- or  ascertainable  value,  a  bill  in  equity  will 
lie  to  compel  a  retransfer.  Id.  Where  stock 
is  sold  conditionally,  the  title  remains  in  the 
seller  until  the  performance  of  the  condi- 
tions. Kennedy  v.  Lee,  147  Cal.  596,  82  P. 
257.  The  extension  of  the  time  for  the  per- 
formance or  fulfillment  of  the  conditions  i? 
a  sufficient  consideration  for  a  renewal  o: 
the  contract.  Id.  A  sale  on  condition  that 
the  purchaser  shall  obtain  control  of  the 
corporation  is  not  invalid,  and  the  seller  is 
not  affected  by  the  means  used  by  the  buyer 
in  obtaining  such  control  where  the  rights  of 
third  persons  are  not  involved.     Id. 

2.  A  sale  of  stock  to  joint  purchasers  U- 
consummated  by  delivery  to  one  of  the  pur- 
chasers. Fuehrman  v.  McCord,  107  App. 
Plv.  12,  95  N.  T.  S.  489.  Where  a  party 
agreed  to  take  back  any  stock  which  an  - 
other  person  might  purchase  from  him  if 
the  purchaser,  at  the  end  of  a  year,  were  not 
satisfied  with  the  purchase,  and  the  per- 
son to  w^hom  the  offer  was  made  there- 
after accepted  it  by  making  a  purchase,  the 
contract  v^^as  not  within  the  statute  of  frauds 
as  being  a  contract  not  to  be  performed 
within  a  year,  the  date  of  the  contract  being 
the  date  of  the  purchase  and  not  the  date 
of  the  offer.  Gurwell  v.  Morris  [Cal.  App.] 
S.3   P.    57S. 

3.  Agreement  whereby  all  the  stock- 
holders placed  their  stock  in  the  hands  of 
a  trustee  to  be  sold,  held  joint  as  to  the 
authority  of  the  trustee  to  sell,  but  several 
as  to  the  obligations  of  the  purchaser  to 
pay  each  stockholder  for  his  shares  sold, 
tliough  the  stock  was  purchased  jointly  by 
one  bid  for  the  whole  lot  at  so  much  per 
share.  Dowling  v.  Wheeler  [Mo.  App.]  93 
S.    W.    924. 

4.  As  where  the  assignor  has  bound  his 
stock  by  an  agreement  for  a  consolidation 
with  another  company.  Senn  v.  Union 
Premium  &  Mercantile  Co.,  115  Mo.  App. 
6S5,  92  S.  W.  507.  But  an  assignee  of  stock 
v.'ith  notice  of  an  agreement,  whereby  it 
is  bound  in  favor  of  a  consolidation  with 
another  company,  is  not  obliged,  as  a  con- 
dition to  the  right  to  have  the  stock  trans- 
ferred to  him  on  the  company's  books,  to 
sign  the  original  agreement,  especially 
where  he  was  not  fully  advised  as  to  its 
contents  when  he  purchased  the  stock.  Id. 
Where  a  stockholder  sold  his  stock  to  a 
party  who  already  held  possession  there- 
of  as    security   for    a   loan    made    by    him    to 


the  corporation,  the  seller  w^as  not  ob- 
liged, in  the  absence  of  an  agreement  to 
that  effect,  to  discharge  the  lien  upon  the 
stock.  Fuehrman  v.  McCord,  107  App.  Div. 
12,  95  N.   Y.  S.   489. 

5.  Lucas  v.  Milliken,  139  F.  816.  W^here 
there  w^as  no  allegation  of  the  insolvency 
of  the  party  who  contracted  to  sell  the 
stock  to  the  complainant,  and  no  allegation 
that  he  was  about  to  transfer  the  stock,  or 
anything  to  show  that  the  corporation  was 
a  necessary  party  in  order  that  complainant 
might  realize  the  fruition  of  any  judgment 
he   might    obtain,    the    corporation    was    not 

I    necessary   party,    and    the    fact,    therefore, 

'hat  it  VFas  a  citizen  of  the  same  state  with 
omplainant  did  not  render  the  removal  of 
he  cause  to  the  Federal  court,  on  the  ground 

>f    diverse   citizenship   of   the   other   parties, 

improper.     Id. 

6.  Gustin  V.  Merrill  [Mich.]  13  Det.  Leg. 
X.  282,  108  N.  W.  408.  Attorney  employed  to 
-r.ake  investment  sold  client  stock  owned  by 

lim  at  higher  price  than  that  charged  by 
he  corporation.  Landis  v.  Wintermute,  40 
Wash.   673,    82   P.    1000. 

Waiver  and  estoppel:  Participation  in  a 
stockholders'  meeting  after  the  institution  of 
xn  action  to  rescind  "n'ill  not  estop  the  pur- 
chaser from  insisting  on  his  right  to  re- 
scind, where  he  had  made  a  proper  demand 
for  rescission  and  tendered  the  return  of 
ihe  stock  before  the  suit  was  brought,  which 
'.vas  refused  by  the  defendant.  Landis  v, 
Wintermute,  40  Wash.  673,  82  P.  1000.  Pur- 
chasers held  to  have  waived  right  to  re- 
:-cind  by  going  ahead  and  retaining  and 
nanaging  the  business  after  they  had  dis- 
covered the  fraud  of  the  sellers  of  the  stock. 
Speicher  v.  Thompson  [Iilich.]  12  Det.  Leg. 
N.  579,  104  N.  W.  1104.  In  an  action  to  re- 
cover back  the  purchase  price  of  stock,  the 
auestions  w^hether  there  -^'as  a  sale,  whether 
the  sale  had  been  affirmed  by  the  plaintiff 
with  knowledge  of  the  fraud,  and  whether 
the  plaintiff  had  rescinded  with  due  prompt- 
ness after  the  discovery  of  the  fraud,  held 
to  be  disputable  questions  for  tlie  decision 
of  the  jury.  Shreve  v.  Crosby,  72  N.  J.  Law, 
491,    63   A.   333. 

Limitations:  An  action  upon  promissory 
tiQtes  and  incidentally  to  foreclose  a  lien  up- 
on corporate  stock  is  not  an  action  based 
upon  fraud,  within  2  Mills'  Ann.  St.  §  2911, 
fixing  the  limitations  upon  actions  based  on 
fiaud.  Equitable  Securities  Co.  v.  Johnson 
[Colo.]    85   P.    840. 

7.  Evidence  held  insufficient  to  authorize 
a  rescission  of  a  purchase  of  stock  on  the 
ground  that  the  purchase  was  made  under 
a  misapprehension  of  the  value  of  tlie  as- 
sets of  the  corporation.  Dowling  v.  Wheeler 
[Mo.    App.]    93    S.    W.    924. 

8.  Representations    that   stock   issued   for 
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To  constitute  an  estoppel  to  reclaim  stock  that  has  been  fraudulently  trans- 
ferred by  a  person  not  tlie  owner,  it  must  appear  that  the  owner  conferred  upon 
such  j>erson  the  indicia  of  ownership,  or  an  apparent  authority  to  transfer  the 
stock.^ 

Taxes  on  transfers  of  stock  are  upheld.^** 

Mode  of  transferring  shares,  registration,  new  certificates}^ — Stock  may  be 
transferred  by  indorsement  and  delivery  of  the  certificate/-  but  it  is  not  essential  to 
the  validity  of  the  transfer  that  the  assignment  be  made  upon  the  certificates 
themselves  and  need  not  be  accompanied  by  delivery  of  the  certificates.'-^  As  be- 
tween the  parties  the  full  title  to  stock  passes  upon  and  by  the  sale  or  transfer 
from  one  to  the  other/^  but  so  far  as  the  corporation  and  innocent  third  parties 
without  notice  are  concerned,  the  ownership  of  the  stock  does  not  ordinarily  pass 
until  the  transfer  is  entered  upon  the  corporate  records.^^  A  pro^dsion  on  shares  of 
stock  that  they  are  transferable  on  the  books  of  the  company  only  upon  surrender 
of  the  certificate  is  binding  on  the  corporation,^®  and  wdiere  a  corporation  has  notice 
that  a  party  holds  stock  in  trust  for  a  particular  purpose,  it  is  bound  to  refuse  to 
register  a  transfer  of  such  stock  in  violation  of  the  trust.''  An  assignee  of  stock 
ordinarily  has  the  right  to  have  it  transferred  to  his  name  on  the  corporation's 
books  and  to  have  new  certificates  issued  to  him/''  and  such  right  may  be  enforced 
by  suit'''  or  by  mandamus.^" 


services  was  treasury  stock,  the  proceeds  of 
which  would  be  used  for  development. 
Chilkat  Gold  &  Copper  Min.  Co.  v.  Fos 
[Wash.]   84   P.   827. 

9.  Where  the  owner  of  stock  transferred 
it  to  stockbrokers  In  order  that  they  might 
collect  the  dividends,  etc.,  and  she  borrow- 
ed money  from  such  brokers  upon  the  securi- 
ty of  the  stock,  and  tliereafter  sent  a  mes- 
senger to  the  brokers  with  a  check  in  pay- 
ment of  the  loan,  having  previously  noti- 
fied the  brokers  that  she  would  send  for 
the  stock,  and  the  brokers  delivered  the 
stock  certificates  to  the  messenger,  with 
power  of  attorney  to  transfer  same,  the 
owner  was  not  estopped  from  reclaiming  the 
stock  from  a  transferee  of  the  messenger. 
Hall  V.  Wagner,  97  N.  Y.  S.  570.  Where,  in 
a  sviit  to  recover  the  value  of  stock  alleged 
to  have  been  transferred  to  the  defendants 
by  one  having  no  title  or  right  to  transfer, 
tlie  defense  was  that  the  transferror  had 
the  title  to  the  stock  and  the  right  to 
transfer  it,  it  was  error  to  permit  the 
transferror  to  testify  to  personal  transac- 
tions with  plaintiff's  testatrix,  to  whom  the 
stock  originallj^  belonged,  to  show  that  the 
transferror  had  the  title.  See  Code  Civ. 
Proc.  §  829.  Id.  The  transferror  having 
testified  that  he  showed  plaintiff's  husband, 
who  was  acting  for  her,  the  paper  upon 
which  the  defendants  based  their  claim  to 
title,  and  that  he  acquiesced  in  the  same, 
it  was  not  error  to  allow  the  husband  to 
contradict  the  witness  on  this  point.  Id. 
See  post  this  section,  subdivision  Pledge  or 
Mortgage    of    Shares. 

10.  Tax  imposed  by  Laws  1905,  pp.  474, 
477,  §§  315,  324.  People  v.  Reardon  [N.  T.] 
77  N.  E.  970.  This  tax  applies  only  to 
transfers  within  the  state.  Id.  Laws  1905, 
pp.  474-477,  c.  241,  §§  315-324,  is  valid,  and 
does  not  violate  state  Const,  art.  1,  §  6. 
providing   that    no   person    shall    be    deprived 


of  property  without  due  process  of  law, 
nor  does  it  violate  the  14th  amendment  of 
the  Federal  constitution,  nor  does  it  violate 
U.  S.  Const,  art.  1,  §  8,  relating  to  interstate 
commerce,  since  it  applies  only  to  transfers 
made  within  the  state.  People  v.  Reardon, 
110  App.  Div.   821,   97   N.  Y.  S.   535. 

11.  See    5    C.   L.    800. 

12.  First  Nat.  Bank  v.  Stribling  [Okl.] 
86  P.  512.  The  indorsement  of  a  certificate 
of  stock  in  blank  and  the  delivery  thereof 
passes  the  legal  title  to  the  stock,  but  does 
not  necessarily  pass  all  of  the  assignor's 
interest  therein  to  the  assignee.  W^hether 
such  a  transaction  is  a  pledge  or  an  abso- 
lute transfer  of  all  the  assignor's  Interests 
will  depend  upon  the  intention  of  the  parties. 
Davis  V.  Hardwick  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  947,  94  S.  W.  359. 

13.  Equitable  Securities  Co.  v.  Johnson 
[Colo.]     85    P.    840. 

14.  15.  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works  [N.  H.]  62  A. 
971. 

16.  Where  stock  is  transferable  on  the 
books  of  the  company  only  upon  the  sur- 
render of  the  certificates,  the  corporation 
cannot  reissue  such  stock  to  the  person  in 
whose  name  it  stands  on  the  books  without 
surrender  of  the  original  certificate  and 
thus  escape  liability  to  one  who  holds  the 
stock  by  assignment  and  delivery  of  the 
certificate.  First  Nat.  Bank  v.  Stribling 
[Okl.]     86    P.    512. 

17.  Pledgee  purchased  the  pledged  stock 
at  assessment  sale,  with  understanding  with 
pledgor  and  corporation  that  he  would  hold 
it  merely  as  pledgee,  but  thereafter  sold  it, 
and  the  corporation  refused  to  register  the 
stock  in  the  name  of  the  transferee.  Young 
v.  New  Standard  Concentrator  Co.  [Cal.]  83 
P.    28. 

18.  And  this  right  is  not  affected  by  the 
inadequacy    or    even    entire    absence    of    con- 
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I'he  effect  of  a  transfer  upon  the  liabilities  of  the  parties  as  stockholders  is 
treated  in  other  sections.'^ 

Pledge  or  mortgage  of  sliares.'^- — Stock  may  be  pledged-^  in  such  manner  as 
to  deprive  the  o'Roier  of  the  riglit  of  possession  as  between  liim  and  the  pledgee/'* 
but  ordinarily  a  pledgor  who  is  able  to  obtain  possession  of  the  certificate  and  to 
deliver  it  to  the  purchaser  may  make  a  valid  sale  of  liis  stock.-^  The  pledgee,  on 
the  other  hand,  cairnot  pass  a  valid  title  to  a  transferee  except  by  sale  pursuant  to 
the  terms  of  the  pledge,-^  unless  the  pledgor  has  clothed  the  pledgee  with  tlie  in- 
dicia of  title."  Where  a  certificate  of  stock  is  indorsed  in  blardv  and  delivered  to 
a  pledgee,  the  latter  may  fill  in  the  blanks  and  have  tlie  stock  transferred  to  him 
on  the  books  of  the  corporation  an.d  a  new  certificate  issued/^  and  this  alone  will 
not  constitute  a  conversion  of  the  stock,^^  repudiation  of  the  pledgor's  rights  being 
essential  to  a  conversion,^^  but  the  owner  of  stock  wliich  has  been  -wrongfully  trans- 
ferred or  converted  may  maintain  a  suit  tlierefor  against  the  transferee.^^ 


sideration,  or  by  the  motives  of  the  trans- 
fer, unless  the  motives  be  iniquitous  or 
mequitaWe.  Senn  v.  Union  Premium  &  Mer- 
cantile Co.,  115  Mo.  App.  6S5,  92  S.  W.  507. 
A  memorandum  of  an  assig-nment  of  shares 
of  stock,  entered  on  the  books  of  the  cor- 
poration, is  a  sufficient  compliance  with  a 
statute  requiring-  assignments  of  stock  to 
be  entered  on  the  company's  books.  1  Mills' 
Ann.  St.  §  50S.  Equitable  Securities  Co.  v. 
Johnson  [Colo.]  85  P.  840.  Where  the  as- 
signee has  done  all  in  his  power  to  secure 
the  entry  of  the  assignment  on  the  cor- 
poration's books,  he  will  not  be  affected  by 
the  failure  of  the  corporation's  officer  to 
make  a  proper  transfer.     Id. 

ly.  Statutes  providing  that  no  transfers 
of  stock  shall  be  valid  except  between  the 
parties  thereto,  until  the  same  shall  have 
been  regularly  entered  upon  the  books  of 
the  corporation  (Civ.  Code  S.  C.  1892,  §  1894), 
are  not  intended  to  limit  the  power  of  the 
corporation  to  agree  with  a  bona  fide  pur- 
chaser of  its  stock  to  enter  the  transfer  on 
its  books,  and  hence  do  not  prevent  a  suit 
by  such  a  purchaser  to  compel  such  entry. 
Westminster  Nat.  Bank  v.  New  England 
Electrical  Works  [N.  H.]  62  A.  971.  In  such 
case  equity  has  jurisdiction,  the  remedy  at 
law    being    inadequate.     Id. 

Laches:  A  transferee  of  stock  will  not 
be  denied,  the  right  to  sue  to  compel  a  trans- 
fer on  the  books  of  the  corporation,  on  the 
ground  of  laches,  where  it  does  not  appear 
that  the  plaintiff's  delay  was  unreasonable 
or  that  the  defendant  was  injured  thereby. 
M'estminster  Nat.  Bank  v.  New  England 
Electrical    Works    [N.   H.]    62   A.   971. 

Mandamus  will  lie  in  a  proper  case  to  com- 
pel the  transfer  of  stock  on  the  books  of  the 
corporation  and  the  issuance  of  a  proper 
certificate  to  the  transferee,  as  where  there 
is  no  real  dispute  as  to  the  ownership,  and 
the  transfer  between  the  parties  is  ac- 
cording to  the  conditions  of  the  act  of  in- 
coiporation.  State  v.  Consumers'  Brewing 
Co..   115  La.   782,   40   So.   45. 

As  to   jurisdiotion    of   proceedings   to   com 
pel    transfer,    see    ante    §    10,    Suits    By    and 
Against   Corporations. 

20.  Smith  v.  Automatic  Photographic  Co., 
lis  111.   App.   649. 

21.  See    ante,    this    section,    subsection    C, 


Calls    and    Assessments,    and    post    §    16    E, 
liiability  of  Stockholdei's  on.  Account  of  Un- 
paid Subscriptions,   etc.,   and   subsec.   F,   Per- 
sonal  Liability   of   Stockholders,   etc. 
■^■2.     See    5    C.    L.    801. 

23.  A  pledge  of  all  the  pledgor's  stock  in 
a  corporation  already  issued  or  to  be  issued 
in  the  future  will  cover  stock  in  a  reorgan- 
ized corporation  issued  to  tlie  pledgor  in  lieu 
of  his  stock  in  the  old  corporation,  and 
such  a  pledge  will  take  precedence  over  an 
assignment  of  the  stock  in  the  new  corpora- 
tion intervening  between  the  reorganization 
and  the  actual  pledging  of  the  new  stock. 
Dexter  Horton  &  Co.  v.  McCafferty  [Wash.] 
84  P.  733.  Where  a  bank,  at  the  time  of  a 
renewal  of  a  note  secured  by  individual  and 
syndicate  stock,  knew  that  the  owner  of  the 
individual  stock  was  the  principal  and  the 
other  parties  to  the  note  were  sureties,  it 
had  no  right  to  apply  the  proceeds  of  the 
individual  stock  to  the  repayment  of  an 
assessment  paid  by  it  upon  the  syndicate 
stock.  Iowa  Nat.  Bank  v.  Cooper  [Iowa] 
107  N.  W.  625.  A  bank  held  justified  in  be- 
lieving that  certain  parties  to  a  note  dis- 
counted by  it  were  the  owners  of  stock 
pledged  as  collateral  so  as  to  entitle  it  to 
the  benefit  of  an  estoppel  against  such 
parties  asserting  that  the  bank  had  no  right 
to  apply  the  proceeds  of  the  stock  first  to 
the  repayment  of  an  assessment  thereon 
paid   by    the    bank.     Id. 

24.  Where  the  owner  assigned  shares  of 
stock  as  collateral  security  in  order  to  en- 
able the  assignee  to  speculate  in  stock  for 
their  joint  benefit,  and  the  assignee  lost 
the  stock  in  such  speculations,  the  owner 
could  not  sue  him  in  trover.  Martin  v. 
Megargee,    212    Pa.    558,    61    A.    1023. 

25.  Hershey  v.  Welch  [Minn.]  104  N.  W. 
821. 

2C.     Treadwell  v.   Clark,   100   N.  Y.   S.   1. 

27.  Mere  transfer  of  possession  is  not  suf- 
ficient where  there  is  no  assignment  of  the 
stock.  TreadweU  v.  Clark,  100  N.  Y.  S.  1. 
Filling  in  the  blank  in  the  power  of  at- 
torney on  the  certificate  with  the  owner's 
name,  but  without  execiition  of  the  power 
by  the  owner's  signature  at  tlie  end  of  the 
power,  was  not  such  an  indicia  of  title  as 
to  giv«  the  transferee  of  a  pledgee  a  good 
title  as  against  the  owner.      Id. 
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§  15.  Management  of  corporaticns.  A.  Control  of  corporation  hy  the  stock- 
holders or  members.^- — A  stockholder,  as  such,  cannot  bind  the  corporation  by  his 
acts/3  and  tlie  title  to  corporate  property  being  in  the  corporation/*  a  stockholder, 
even  though  he  owns  practically  all  the  corporate  stock,  cannot,  as  such,  make  a 
valid  disposition  of  the  corporate  property.^*^  The  equitable  interests  in  the  cor- 
.poration's  propert}^,  however,  are  in  the  stockholders.^® 

Power  of  the  majority.^'' — Where  each  share  of  stock  gives  the  owner  the  right 
to  one  vote,  the  owner  or  owners  of  a  majority  of  the  stock  have  the  right  to  con- 
trol the  corporation.^^  The  relation  of  the  majority  stockholders  and  the  directors 
to  the  minority  stockholders  is  fiduciary.^^  A  disposition,  therefore,  by  the  ma- 
jority stockholders  of  the  corporate  proi>erty  for  their  ovrn  benefit  and  at  the  ex- 
pense of  the  minority  is  a  breach  of  trust.**' 

(§  15)  B.  Dealings  hetween  a  corvoration  and  its  stocMoIders.*'^ — A  sale  of 
corporate  property  to  a  stockholder  is  not  void,*^  but  where  a  stockholder  purchases 
stock  in  his  corporation  with  corporate  funds,  it  will  be  treated  as  treasury  stock.*^ 

(§15)  C.  By-laws^* — A  by-law  of  a  private  corporation  is  a  rule  or  law 
adopted  by  it  for  its  internal  management  or  government,  and  to  regulate  the  con- 
duct and  to  prescribe  the  rights  and  duties  of  its  members  towards  itself  and  among 
themselves  in  reference  to  the  management  of  its  affairs.*^  Although  the  authority 
to  enact  by-laws  is  frequently  declared  in  the  charter  of  the  corporation  or  by  some 
general  law,*®  the  authority  to  enact  them  does  not  depend  upon  such  a  declara- 
tion but  is  a  right,  which,  in  the  absence  of  some  legislative  restriction,  is  inlierent 


28,  29.  Davis  v.  Hardwick  [Tex.  Civ.  App.] 
15    Tex.   Ct.    Rep.   947,    94    S.    W.    359. 

SO.  Davis  V.  Hardwick  [Tex.  Civ.  App.] 
15  Tex.  Ct.   Rep.  947,  94   S.  W.   359. 

The  statute  of  limitations  does  not  begin 
to  run  against  a  conversion  of  stock  by  a 
pledgee  until  the  pledgor  has  notice  of  the 
repudiation  of  his  rights  by  the  pledgor. 
Davis  V.  Hardwick  [Tex.  Civ.  App.]  15  Tex 
Ct.  Rep.  947,  94  S.  W.  359. 

31.  Treadwell  v.  Clark,  100  N.  T.  S.  1. 
"Where  the  transferee,  refuses  to  surrender 
the  stock,  the  owner  may  recover  its  value 
as  of  the  time  of  the  trial.     Id. 

Tender  is  not  necessary  as  a  condition 
precedent  to  the  suit  by  the  owner  against 
the  transferee,  even  though  the  transferee 
slxu'.ld  be  entitled  to  reimbursement.  Tread- 
well  V.  Clark,  100  N.  Y.  S.  1.  Even  were  a 
tender  necessary,  it  is  waived  by  the  trans- 
feree indicating  his  ijitention  to  contest  the 
owner's    right    to    the    stock.     Id. 

Biii-flen  of  proof:  Where  the  owner  shows 
a  wrongful  transfer,  the  burden  of  proof 
is  upon  the  transferee  to  sliow  that  he 
is  a  bona  fide  purcliaser  for  value  without 
notice.     Treadwell    v.    Clark,    100   N.    Y.   S.    1. 

32.  See   5  C.   L.    802. 

33.  Banking  corporation  not  bound  by 
stipulation  of  attorney  employed  by  stock- 
holders. Tabor  v.  Bank  of  Leadville  [Colo.] 
83  P.  1060. 

34.  Huber  v.  Martin  [Wis.]  105  N.  W.  1031. 

35.  Palmer  v.   Ring,   99   N.   Y.   S.    290. 

36.  Huber  v.  Martin  [Wis.]  105  N.  W. 
1031.  The  property  of  a  corporation,  except 
for  corporate  purposes,  belongs  to  the  mem- 
bers of  the  corporation.     Id. 

37.  See  5  C.  L.  802. 

38.  Lucas    V.   Milliken,    139    F.    816. 

39.  The    corporation    being    a    trustee    for 


its  stockholders,  wJiere  the  majority  stock- 
Iiolders  combine,  and  elect  and  control  its 
directors,  to  carry  out  a  preconceived  plan 
and  use  the  powers  of  the  corporation  to 
carry  out  such  plan,  they  put  themselves 
in  the  place  of  the  corporation  and  become 
trustees  for  the  minority  stockholders. 
Jones  V.  Missouri-Edison  Elec.  Co.  [C.  C.  A.] 
144    E.    765. 

40.  Any  such  sale  or  disposition  of  the 
property  of  the  corporation  by  the  majority 
stockholders  is  voidable  at  tiie  suit  of  the 
corporation  or  a  minority  stockholder  in 
his  own  and  its  behalf.  Jones  v.  Missouri- 
Edison  Elec.  Co.  [C.  C.  A.]  144  F.  765.  The 
fact  that  the  minority  stockholders  may 
maintain  an  action  at  law  for  the  value  of 
their  stock  is  no  bar  to  their  suit  in  equity 
to  avoid  such  contract  or  transaction.  They 
have  the  option  to  avoid  the  transaction  and 
sue  in  equity  for  the  property,  or  to  affirm 
the  transaction  and  sue  at  law  for  the  value 
of  their  stock.      Id. 

41.  See  5  C.  L.  802. 

42.  Sale  of  all  of  corporation's  property, 
as  authorized  by  Rev.  St.  1S98,  §  1775,  to 
one  of  the  stockholders,  who  thereafter  con- 
veyed it  to  another  corporation  organized 
by  liim  in  wliich  other  stockholders  of  the 
old  company  were  stockliolders.  Werle  v. 
Northwestern  Flint  &  Sandpaper  Co.,  125 
Wis.  534.  104  N.  TV.   743. 

43.  Gustin  V.  Merrill  [Mich.]  13  Det.  Leg. 
N.    282.    108    N.    W.    408. 


44.     See    5   C.   L.    803. 

See,   also, 

Boisot   on 

Ily-L.a\rs. 

4.".      Peoples'    Home 

Sav.    Bank 

V.    Sadler 

real.   App.]    81   P.    1029 

Bornstein 

V.   Di.«trict 

Grand    Lodge    No.    4    [Cal.    App.]    84    P.    271. 

46.     See    Civ.    Code    §§     303.    354.      Peoples' 

Home   Sav.   Bank  v.   Sadler   [Cal.   App.]    81   P. 

1029. 
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in  every  corporation.*''  At  coniinon  law  the  right  to  make  by-laws  rested  with  the 
stockholders/^  but  under  charters  and  incorporating  acts  this  right  may  be  delegated 
to  directors,'*''  but  a  statute  providing  that  the  directors  may  adopt  by-laws  does 
not  impair  the  inherent  power  of  the  stockholders  to  repeal  or  amend  them.^° 
The  only  limitations  upon  the  right  to  mal^e  by-laws  are  that  they  must  be  reason- 
able/^ and  must  not  contravene  or  be  contrary  to  the  corporation's  charter^^  or 
any  existing  law.^^  A  retrospective  by-law,  the  effect  of  winch  is  to  impair  exist- 
ing obligations,  is  unreasonable  and  contrary  to  law  as  impairing  the  obligation 
of  contract,^*  but  a  stockholder  may  agi'ee,  on  becoming  a  member  of  the  corpo- 
ration, to  be  bound  b}'  subsequent  by-laws,  and  in  such  case  ^vill  be  so  bound  by  all 
reasonable  by-laws  thereafter  adopted. ^^  A  corporation  cannot  divest  itself  of  the 
power  to  amend  its  by-laws,"®  but  it  may  make  reasonable  regulations  as  to  the 
manner  in  which  such  power  shall  be  exercised.^^ 

(§15)  D.  Corporate  meetings  and  elections.''^ — In  the  absence  of  charter  or 
statutory  provision  to  the  contrary,  stockholders  may  be  represented  at  meetings 
and  may  vote  by  proxy.^*  A  stockholder  who  is  present  at  and  participates  in  a 
corporate  meeting  is  estopped  to  deny  the  validity  thereof. "<> 

Notire.^^ — ISTotice  must  be  given,  as  required  by  law.  of  a  meeting  for  the  elec- 
tion of  directors,*^  but  where  the  by-laws  so  provide,  such  an  election  may  be  held 
at  an  adjourned  meeting  without  further  notice.®^  The  notice  of  a  meeting  at 
which  extraordinarv  business  is  expected  to  be  transacted  should  specify  particularly 
the  purposes  and  objects  of  the  meeting.^*  Failure  to  give  notice  of  the  election  of 
directors  of  a  saving-s  and  loan  association  is  not  a  defense  against  payment  of  stock 
subscriptions.®^  A  subscriber  for  stock  in  a  savings  and  loan  association  is  by  the 
act  of  subscribing  estopped  from  defending  a  suit  on  tlie  subscription  by  showing 


47.  Peoples'  Home  Sav.  Bank  v.  Sadler 
[Cal  App.l  81  P.  1029;  Bernstein  v.  District 
Grand  Lodge  No.  4  [Cal.  App.]  84  P.  271.  Civ. 
Code  §  303.  enumerating  certain  matters  that 
may  lae  made  the  subject  of  by-laws,  was  not 
intended  to  limit  the  authority  of  a  corpora- 
tion to  make  such  by-laws  as  it  would  have 
the  inherent  rigrht  to  make  in  the  absence  of 
such  section.     Id. 

4S.  Manufacturers'  Exhibition  Bldg.  Co.  v. 
Landay,   219  lU.   168,  76  N.  B.   146. 

49.  And  where  it  is  so  delegated,  the 
stockholders  have  no  right  either  to  make 
or  to  amend  by-laws,  or  to  require  by-laws 
or  amendments  thereof  to  be  ratified  by 
the  stockholders.  Manufacturers'  Exhibition 
Bldg.  Co.  V.  Landay,  219  111.  168.  76  N.  E. 
146.  The  word  "may"  as  used  in  Kurd's  Rev. 
St.  1903,  §  6,  p.  473,  providing  that  the  di- 
rectors of  a  corporation  "may  adopt  by- 
laws," is  mandatory,  and  delegates  the  right 
to  make  by-laws  exclusively  to  the  directors. 
Id.  But  under  such  a  statute,  where  all  the 
stockholders  are  directors,  a  by-law  adopted 
at  a  stockholders'  meeting  will  be  valid 
where  all  the  stockholders  are  present  and 
particirate  in  such  adoption.      Id. 

50.  Manufacturers'  Exhibition  Bldsr.  Co. 
v    Landnv,  121   111.  App.  96. 

51.  Peoples'  Home  Sav.  Bank  v.  Sadler 
real'  App  1  81  P.  1029;  Bernstein  v.  District 
Gr^nd   Loda-e  No.    4    [Cal.   Apr.]    84   P.    271. 

5'>  Peoples'  Home  Sav.  Bank  v.  Sadler 
[Cal!  APp.i  Sl'P.  1029. 

53  Peoples'  Heme  Sav.  Bank  v.  Sadler 
[Cal'  App.l  81  P.  1029;  Bernstein  v.  District 
Grand    Lodge    No.    4    [Cal.    App.]    84    P.    271. 


Under  Laws  1892,  p.  1829.  c.  687,  §  11.  pro- 
viding that  a  majority  of  the  stockholders 
may  increase  or  decrease  the  number  of  di- 
rectors, a  by-law  providing  that  an  increase 
can  be  made  only  upon  the  vote  of  a  certain 
per  centum  of  the  stockholders,  such  per 
centum  being  greater  than  a  majority,  is 
invalid.  Katz  v.  H.  &  H.  Mfg.  Co.,  109  App. 
Div.   49.   95  N.  Y.  S.   663. 

54.  By-law  of  beneficial  association  scal- 
ing death  loss.  Bernstein  v.  District  Grand 
Lodge  No.  4  [Cal.  App.]  84  P.  271.  In  mutual 
benefit  association.  Van  Atten  v.  Modern 
Brotherhood   [Iowa]   108  N.  W.  313. 

55.  By-laws  of  beneficial  association  as 
to  who  may  be  beneficiary.  State  v.  Nichols, 
40  Wash.   437,  82  P.  741 

56.  Manufacturers'  Ecchibition  Bldg.  Co. 
v.  Landay,  121  111.  App.  96. 

57.  Provision  for  amendment  by  majority 
of  stockholders  or  two-thirds  of  directors, 
reasonable.  Manufacturers'  Exhibition  Bldg. 
Co.  v.  Landay.  121  111.  App.  96. 

58.  See   5  C.   L.    804. 

59.  Vote  by  proxy  for  dissolution  and 
surrender  of  charter.  State  v.  Chilhnwee 
W'oolen   Mills,   115  Tenn.   266,    89   S.   W.    741. 

60.  Germer  v.  Triple-State  Natural  Gas 
&  Oil  Co.   [W.  Va.]   54  S.  E.  509. 

61.  See  5  C.  L.  804. 

62.  See  New  York  Stock  Corporation  Law, 
§  20.     In  re  Hammond.  139  F.  898. 

63.  In  re  Hammond.  139  P.  898. 

64.  Meeting  to  authorize  issue  of  new 
stock,  under  P.  L.  1S96.  T\'all  v.  Utah  Cop- 
per Co.  [N.  J.  Eq.]  62  A.  533. 
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that  the  company  began  to  do  business  before  its  entire  capital  stock  was  subscribed, 
or  because  of  a  failure  to  give  notice  of  a  meeting  for  the  election  of  directors.*'" 
Subscribing  stockholders  may  waive  the  statutory  notice  of  the  first  stockholders' 
meeting/^  and  a  stockholders'  meeting  pursuant  to  signed  waivers  of  notice  is 
valid.^^  A  stockholder  who  attends  and  votiis  cannot  question  the  regularity  of 
the  calling  of  the  meeting.*'^ 

EIect'i07is.'^ 

(§  15)  E.  The  right  to  vote.''^ — Subject  to  the  right  of  a  corporation  to  is- 
sue stock  on  condition  that  it  cannot  be  voted,'-  the  right  to  vote  stoc-k  is  an  inci- 
dent to  the  ownership  of  the  stock/=^  and  as  a  general  rule  the  right  to  vote  stock  is 
confined  to  the  owners  thereof.'^*  A  mere  option  or  executory  contract  for  the  sale 
of  stock  will  not  ordinarily  deprive  the  owner  of  his  right  to  vote  it,"  but  the  real 
owner  of  stock,  though  it  has  not  been  transferred  to  him  on  the  books  of  the  com- 
pany, may  maintain  a  suit  to  prevent  the  illegal  voting  thereof.'^  A  court  of  equity 
will  not,  however,  on  the  eve  of  an  election,  enjoin  the  voting  of  stock  upon  an 
ex  parte  application  of  minority  stockholders,  so  as  to  give  such  minority  the  povrer 
to  control  tlie  election/^  nor  will  stockholders  be  enjoined  from  voting  their  stock 
on  the  groimd  that  the  persons  they  will  vote  for  will  abuse  their  trust,"®  and  the 
fact  that  the  holders  of  a  majority  of  the  stock  will  not  re-elect  the  president  to  his 
office  cannot  be  urged  as  a  ground  for  enjoining,  at  the  instance  of  such  president, 
the  voting  of  such  stock.^^  Where  one  of  two  parties  claiming  the  right  to  vote 
the  majoritv'  of  the  stock  of  a  corporation  is  enjoined  from  doing  so  at  the  instance 
of  the  other,  the  latter  may  also  be  enjoined  at  the  instance  of  the  minority  stock- 
holder imtil  the  settlement  of  the  dispute  between  the  claimants  to  the  right  to 
vote  the  majority  f°  but  an  injunction  against  the  majority  holders  ^vill  not  be  al- 
lowed to  operate  so  as  to  give  the  minority  the  right  or  p3wer  to  control  the  cor- 
poration.*^ 

A  corporation  cannot  vote  its  own  stock,*-  and  where  one  corporation  purchases 


65,  66.  Dickason  v.  Grafton  Sav.  Bank  Co., 
6   Ohio  C.   C.    [N.   S.]    329. 

67.  Butler  Paper  Co.  v.  Cleveland,  121  111. 
App.  491. 

68.  Gray  v.  Bloominerton  &  N.  R.  Co., 
120  111.  App.  159. 

69.  Hiles  v.  Hiles  &  Co.,  120  111.  App. 
617. 

70.  71.     See  5  C.  K  805. 

72.  Preferred  stock  could  be  thus  Issued 
at  common  law,  and  Rev.  St.  1S99,  p.  91,  §§ 
1312,  1332,  1333,  as  amended  by  Laws 
1901,  pp.  91,  92,  expresslj-  confer  the  rig-ht 
of  a  corporation  to  determine  the  prefer- 
ences, priorities,  classification,  and  character 
of  preferred  stock,  and  under  these  provisions 
preferred  stock  may  be  issued  subject  to 
the  condition  tliat  it  may  not  be  voted,  not- 
withstanding- Const,  art.  12,  §§  6,  8.  12,  and 
Rev.  St.  1S99,  §  953,  relating-  to  the  votine- 
of  stock.  State  v.  Swang-er,  190  Mo.  561, 
89  S.  W.  872. 

73.  The  rig-ht  to  vote  one's  stock  is  a 
property  right  and  should  be  as  sacred  as 
an-,-  other  property  right.  Lucas  v.  Milliken, 
13'j  F.   S16. 

74.  But  see  Corporation  Act,  p.  290,  § 
37,  providing  that  a  pledgee  of  hypothecat- 
ed stock  may  vote  it  when  expressly  sr> 
empov.-ered  bv  the  owner.  O'Connor  v.  In- 
ternational Silver  Co.,  68  N.  J.  Eq.  680,  62 
A.  408. 

7  Curr.  Law — 58. 


75.  Lucas  V.  Milliken.  139  F.  816. 

76.  O'Connor  v.  International  Silver  Co., 
68  N.  J.  Eq.  680,  62  A.  408.  VX'here  a  party 
has  purchased  and  paid  for  stock,  he  may- 
enjoin  the  holder  from  exercising  the  right 
to   vote   it.      Lucas   v.   Milliken.    139   F.    816. 

77.  Lucas   V.  Milliken,   139    F.   816. 

7S.  As  by  making  a  contract  which  will 
be  detrimental  to  the  interests  of  the  corpor- 
ation.     Lucas   V.   Milliken,    139   F.   816. 

79.  In  such  ca.se  the  plaintiff  has  an  ade- 
quate remedy  at  law  by  action  for  damages, 
if  it  should  turn  out  that  he  is  entitled  to  a 
sufficient  amount  of  the  stock  sought  to  be 
enjoined  from  voting  to  give  him  control  of 
the  corporation.  Lucas  v.  Milliken,  139  P. 
S16. 

80.  Villamil  v.   Hirs-ch,   143   F.    654. 

81.  Wliere.  therefore,  one  of  two  claim- 
ants to  the  right  to  vote  the  m.ajority  stock 
is  enjoined  at  the  instance  of  the  other,  and 
the  latter  is  enjoined  at  the  instance  of  the 
minority  holder,  the  stockholders'  meeting- 
will  be  enjoined  until  the  settlement  of  the 
dispute  between  the  claimants  to  the  right  to 
vote  the  majority.  Villamil  v.  Hirsch,  143 
F.    654. 

82.  P.  L.  18'96,  p.  290,  c.  185,  §  38.  O'Con- 
nor v.-  International  Silver  Co.,  68  N.  J.  Eq. 
680,  62  A.  408.  V^'liere,  therefore,  a  corpora- 
tion acquires  all  the  stock  of  another  cor- 
poration,  stock  of  the  former  owned  by  the 
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all  the  stock  of  another  corporation,  stock  of  the  former  held  by  the  latter  cannot 
be  voted  at  all.^^ 

(§  15)  F.  Appoi7itment,  election,  and  tenure  of  office rs.^'^^Only  snch  officers 
can  be  legally  appointed  or  elected  as  are  designated  by  law.^^  The  majority  stock- 
holders have  the  right,  without  or  with  reason,  to  re-elect  or  refuse  to  re-elect  the 
ofhcers  already  holding  office. ^"^  Directors  may  be  removed  b}^  the  stockholders,^^ 
and  the  board  of  directors  is  ipso  facto  ousted  when  its  members  cease  to  own  stock 
in  their  corporatian,^^  and  other  officers  may  be  ousted  in  the  same  manner.®" 
Statutory  power  of  directors  to  remove  officers  docs  not  authorize  a  removal  of 
caie  of  their  number,^"  and  a  by-law  providing  for  such  removal  is  invalid. ^^  "Wliere 
a  by-law  requires  officers  to  be  elected  by  the  board  of  directors,  an  appointment 
by  any  other  method  is  invalid,^^  unless  it  is  ratified  by  the  board. °^ 

The  number  of  directors  may  be  reduced  when  and  in  the  manner  authorized 
by  law."* 

Quo  warranto  is  the  remedy  to  determine  which  of  two  sets  of  officers  is  duly 
elected."^  A  court  of  equity  will  inquire  into  the  regularity  of  an  election  of 
the  right  of  a  person  to  a  corporate  office  only  when  the  question  arises  incidentally 
and  collaterally  in  a  suit  of  which  the  court  has  jurisdiction  on  other  grounds."^ 
Equity  has  power  to  enjoin  the  wrongful  removal  of  a  director."^  The  costs  and 
expenses  of  a  suit  to  remove  officers  are  chargeable  to  the  corporation  and  not  to 
the  officers."^ 

(§   15)      G.  Salary  or  other  compensation  of  officers.^^ — The  law  does  not  im- 


latter  cannot  be  voted  at  a  stockhoMers' 
meeting  of  the  former  on  the  ground  that 
the  purchase  by  the  former  of  aU  the  stock 
of  the  latter  rendered  the  former  corpora- 
tion tlie  owner  of  its  stock  held  by  the  lat- 
ter, even  admitting-  that  such  would  be  the 
effect  of  the  transaction.     Id. 

S3.  For  the  reason  "that  such  purchase 
leaves  no  one  to  cast  the  vote  upon  such 
stock,  all  tlie  directors  an.1  the  nresident  of 
the  corporation  owning-  such  stock  being  dis- 
qualified by  the  purchase  of  all  of  its  stock 
by  the  other  corporation.  See  Corporation 
Act,  p.  231,  §  13,  and  P.  L.  1896,  p.  290,  § 
S9.  O'Connor  v.  International  Silver  Co., 
68  N.  J.  Eq.  680,  62  A.  408.  And  for  the  fur- 
ther reason  that  if  the  purchase  by  the  one 
corporation  of  all  the  stock  of  the  other  ren- 
dered the  former  the  owner  of  its  own  stock 
formerly  owned  by  the  latter,  the  statute 
forbidding  a  corporation  to  vote  its  own 
stock  would  prevent  the  voting  of  the  stock 
in  question,  and  if  the  purchase  did  not  have 
this  effect,  then  the  voting  of  such  stock 
■\voulrt  be  prevented  by  the  statute  providing 
that  only  the  owner  of  stock  has  the  right 
to  vote  it.     Id. 

84.  See    5   C.    L.    805. 

85.  Under  Kirby's  Dig.  §  843,  providing 
that  a  corporation  shall  choose  a  president, 
secretary,  and  treasurer,  and  "such  other  of- 
ficers as  the  by-laws  may  prescribe,"  a  provi- 
sion in  the  articles  of  incorporation  for  the 
election  of  a  vice-president  is  a  by-law  witli- 
in  the  meaning  of  tlie  statute.  Myar  v.  Poe 
[Ark.]  95  S.  W.  1005. 

H<!.     Lucas  V.  Milliken.   139  F:   S16. 

S7.  Injunction  against  remova.1  of  plain- 
tiff from  office  of  a  director  refused,  in  ab- 
sence of  allegation  tliat  defendants  had  no 
riglat  to  remove  plaintiff,  or  that  the  meeting 


called  for  that  purpose  was  not  legally  call- 
ed, and  there  was  nothing  to  show  that 
plaintiff  or  any  codirectors  would  suffer 
from  the  election  of  a  new  board  of  directors. 
Shulman  v.  Star  Suburban  Realty  Co.,  99  N. 
T.  S.  419. 

fiS.  As  where  all  of  the  stock  is  purchas- 
ed by  another  corporation.  See  P.  L.  1896, 
p.  290,  S  39.  O'Connor  v.  International  Silver 
Co..  6S  N.  J.  Eq.   680,   62  A.   408. 

SO.  President.  See  Corporation  Act,  p. 
281,  S  13.  O'Connor  v.  International  Silver 
Co.,   68  N.  J.   Eq.    680,   62   A.   408. 

ao,  91.     Lnughlin  v.  Geer,  121   111.  App.   534. 

02.  Appointment  of  superintendent  by 
manager.  Colpe  v.  Jubilee  Min.  Co.  [Cal. 
App.]    84  P.   324. 

03.  Appointment  of  superintendent  by 
manager  /-atifled  by  acceptance  of  services 
of  former  with  knowledge  of  facts.  See  Civ. 
Code  §§  1589,  2310.  Colpe  v.  Jubilee  Min. 
Co.    [Cal.  App.]    84   P.   324. 

94.  The  filing  of  the  transcript  of  pro- 
ceedings to  reduce  the  number  of  directors, 
as  required  by  Laws  1892,  p.  1829,  c.  688,  S 
21,  relates  back  to  the  meeting  at  which 
such  pioceedings  were  had,  and  an  election 
held  between  such  meeting  and  the  filing  is 
valid.  In  re  Westchester  Trust  Co.,  100  N. 
Y.   S.   249. 

95.  Hence,  in  the  absence  of  statutory  au- 
thority, a  bill  in  equity  will  not  lie  in  such 
case.      Barna  v.  Kirczow  [N.  J.  Eq.]  63  A.  611. 

00,  Wliere  it  is  shown  in  a  bill  to  cancel 
fii-'titioua  stock  that  sucli  stock  was  issued 
prior  to  an  election  of  officers  which  is  also 
attacked,  the  validity  of  the  election  -will 
not  be  ctmsidered,  tliougii  such  validity  may 
be  affected  by  tlic  decision  as  to  tlie  cancel- 
lation of  the  stock.  Crow  v.  Florence  Ice  & 
Coal  Co.,  143  M-di.  511,   39  So.  401. 


7  Ciir.  Law. 


COErOEATlOXS  §  15(i. 


yi5 


ply  a  promise  by  a  corporation  to  pay  its  officers  for  usual  and  ordinary  services/ 
but  tlie  directors  have  power  to  establish  reasonable  salaries  for  officers  provided 
for  in  the  charter  or  law  of  incorporation,-  and  there  is  no  presumption  agaiiLst 
the  right  to  the  salaries  so  fixed.^  Officers  cannot  vote  themselves  salaries*  or  any 
increase  thereof/  nor  can  directors  employed  in  the  business  of  the  corporation, 
agree  to  pay  themselves  a  stipulated  sum,*'  but  the  directors  may,  in  such  case, 
recover  upon  a  quantum  meruit^  iloney  wrongfully  appropriated  by  otflccrs  as 
salaries  may  be  recovered  back,*  as  may  also  excessive  salaries,''  but  reasonable  sal- 
aries are  expen.?es  to  be  deducted  before  the  payment  of  dividends  or  profits,^*'  and 
tbe  mere  fact  that  a  corporation  is  insolvent  will  not  render  an  officer  receiving  a 


f»7.     Laug-hlin  v.  Geer,   121   lU.   App.   534. 

ri<S.  StendeU  v.  Longshoremen's  Protective 
Union  Benev.  Ass'n   [La.]   41  So.  228. 

9J).     See   5   C.   L.   806. 

1.  Hence,  in  order  for  one  to  leg-ally  re- 
cover of  a  corporation  for  services  as  presi- 
dent, it  must  appear  that,  in  the  articles  of 
incorporation  or  in  some  by-law  or  resolu- 
tion of  the  board  of  directors,  provision  \vas 
made  for  the  pajment  of  such  compensation. 
Home  Mixture  Guano  Co.  v.  Tillman  [Ga.]  5.3 
S.  E.  1019.  The  action  being  based  entirely 
upon  a  quantum  meruit  should  have  been 
dismissed,  though  there  was  an  allegation 
that  the  plaintiff  served  as  president  for 
two  weeks  after  the  passage  of  a  resolution 
]>roviding  that  the  president  should  be  paid 
a  salary,  tliere  being,  however,  no  separate 
count  upon  the  liability  created  by  such 
resolution.  Id.  Where  pending  the  term  of 
the  president  of  a  cornoration.  whose  busi- 
ness lie  conducted  as  general  manager,  the 
corporation  sold  its  property,  the  purchaser 
assuming  all  the  liabilities  of  the  corpora- 
tion, the  purchaser  was-  not  liable  for  the 
l>resident's  salary  after  the  sale,  there  being 
nothing  to  show  that  the  corporation  had 
agreed  to  carry  on  business  throughout  liis 
term  or  to  retain  him  as  manager  upon  a 
salary  after  it  had  ceased  to  have  anything 
to  manage.  Busell  Trimmer  Co.  v.  Coburn, 
188  Mass.  254.  74  N.  E.   334. 

2.  Eillebrown  v.  Hayward,  190  Mass.  472, 
77  N..E.  45.  Evidence  held  sufficient  to  take 
the  case  from  the  jury  upon  the  issue  wlieth- 
er  tlie  defendant  corporation  promised  to  pay 
plaintiff  a  certain  sum  per  year  as  salary  for 
services  as  president.  Williams  v.  Little 
Falls  Water  Power  Co.  [Minn.]  108  X.  Vi". 
289.  Ratification  by  board  of  directors  of  ap- 
pointment of  superintendent  by  manager 
held  not  a  ratification  of  the  contract  as 
to  th«  salary  of  tlie  superintendent,  notwith- 
standing Civ.  Code  §  2311.  providing  that  an 
indivisible  transaction  cannot  be  partially 
ratified.  Colpe  v.  Jubilee  Min.  Co.  [Cal.  App.] 
84  P.   324. 

3.  Salaries  so  fixed  not  presumably 
wrongful  or  fraudulent  so  as  to  entitle  trus- 
tee in  bankruptcy  of  corporation  to  recover 
them  back  in  absence  of  any  showing  of 
fraud  or  -wrong.  Fillebrown  v.  Hayward,  190 
Mass.  472.  77  N.  E.  45. 

4.  A  corporation  will  not  be  bound  by  a, 
resolution  fixing  tlie  salary  for  a  certain  of- 
fice, where  such  resolution  is  adopted 
through  the  influence  and  vote  of  one  of  the 
directors  with  the  expectation  that  he  will 
be  elected  to  such  office.  Greathouse  v.  Mar- 
tin  [Tex.  Civ.  App.]   14  Tex.  Ct.   Rep.   492,   91 


S.  W.  385;  Id.  [Tex.l  16  Tex.  Ct.  Rep.  89,  94 
S.  W.  322.  See  post,  this  section,  subsection 
R.  Dealings  Between  Corporations  and  the 
Directors,  etc. 

5.     Even  though  such  increase  is  only  com- 
mensurate    with     an      increase      of     profits. 
Jacobson  v.  Brooklyn  Lumber  Co.   [N.  Y.]   76 
i  N.  E.  1075. 

j       6.     Porch    v.    Agnew   Co.    [N.    J.    Eq.]    61    A. 
!  721. 

I  7.  But  to  support  such  a  recovery  it  must 
i  appear  that  the  claimant  was  employed  to  do 
j  certain  work,  that  he  did  it,  and  that  he  de- 
;  serves  to  be  paid  therefor  the  sum  which  in 
I  the  judgment  should  be  awarded  him.  Porch 
I  V.  Agnew  Co.  [N.  J.  Eq.]  61  A.  721.  Evidence 
held  InsufTicient  to  autliorize  a  director  to 
recover  upon  a  quantum  meruit.     Id. 

8.  By  trustee  in  bankruptcy  of  corpora- 
tion. Fillebrown  v.  Hayward,  190  Mass.  472. 
77  N.  E.  45.  By  corporation.  Greathouse 
V.  Martin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
492.  91  S.  W.  385;  Id.,  16  Tex.  Ct.  Rep.  89,  94 
S.    W.    322. 

9.  In  a  suit  by  a  receiver  to  recover  sal- 
aries paid  to  the  defendants  as  officers,  an 
agreement  made  between  the  defendants  as 
promoters,  as  to  the  amount  of  their  salaries 
and  the  payment  of  the  same,  such  agree- 
ment, however,  not  having  been  incorporated 
in  the  articles  of  association,  was  not  avail- 
able as  a  ground  of  recovery,  though  such 
agreement  was  filed  with  a  resolution  adopt- 
ed by  such  officers  as  directors,  relating  to 
their  salaries.  Mills  v.  Hendershot  [N.  J. 
Eq.]  62  A.  542.  So  far  as  the  parties  to  the 
agreement  were  concerned,  a  stipulation  in 
such  agreement  to  the  effect  that  salaries 
should  not  be  paid  until  after  dividends  was 
waived  by  the  payment  of  a  salary  to  one  of 
the  parties  as  manager,  with  the  full  knowl- 

i  edge   and    consent   of   the    other   parties.     Id. 
I  Where    the   petition   in   an    action   to    recover 
I  back  salary  paid  pursuant  to  such  a  resolu- 
;  tion  alleged  that  the  salary  paid  was  unrea- 
sonable,   and    the    defendant    answered    by    a 
general  denial  and  a  plea  of  quantum    meruit, 
it    was    held    that    the    defendant    might    in- 
troduce  evidence   of  the   reasonable   value   of 
his  services  and  might,  upon  proper  evidence, 
recover   such   value,    but   that   the    burden    of 
proof   was    on    the    defendant    to    show    such 
value,  and  in  the  absence  of  any  evidence  on 
the  subject  he  could  recover  nothing.     Great- 
!  house    V.    Martin    [Tex.]    16   Tex.   Ct.    Rep.   89, 
94  S.  W.  322. 

10.  And  a  receiver  representing  creditors 
is  not  entitled  to  the  benefit  of  a  contract  be- 
t-\veen  the  individual  stockholders  who  man- 
aged the  basiness,  providing  that  no  salaries 
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salar}^  for  running  tlie  business  liable  to  return  such  salary  Avhere  there  is  no  fraud,''- 
An  ag-reement  whereby  a  corporation  grants  a  clerk  a  vacation  -u-ith  pay  is  not 
without  consideration.^'  The  abolition  of  a  fund  b}^  by-law  cannot  deprive  an 
agent  of  his  compensation  payable  out  of  such  fund.^^ 

(§  15)  H.  Hoio  directors  must  act;  directors'  meetings,  records,  and  stoch 
hoohs.^^ — As  a  general  rule,  directors  can  act  in  regard  to  matters  outside  of  mere 
routine  and  regular  business  only  v-'hen  acting  together  as  a  board/^  but  where 
there  are  no  directors,  or  those  in  office  are  inactive,  the  president  of  the  company 
being  invested  by  the  stockholders  with  all  the  powers  of  a  board  of  directors,  the 
acts  of  the  president,  though  such  as  ordinarily  can  be  done  only  by  the  directors, 
will  be  valid  for  most  intents  and  purposes.^*^  The  rule  that  all  the  directors  of 
a  corporation  must  have  an  opportunity  to  participate  in  the  transaction  of  its 
business  is  for  the  benefit  of  the  stockholders.^^  "WTiere  the  record  of  a  directors' 
meeting  recites  that  notice  was  given  to  the  directors,  this  is  prima  facie  sufficient 
to  sustain  the  validity  of  the  proceedings  at  such  meeting.^^ 

Evidence}^ — The  records  of  the  meetings  of  directors  constitute  the  best  e\d- 
dence  of  what  takes  place  at, such  meetings.^"  A  resolution  of  the  board  of  di- 
rectors may  constitute  a  sufficient  memorandum  to  talce  a  contract  out  of  tlie  opera- 
tion of  the  statute  of  frauds.^^ 

Penalties  for  refusal  of  inspection  of  stoch  hooJc.^- — Officers  refusing  to  allow 
inspection  are  sut),iected  by  statute  to  penalties. ^^ 

(§  15)  i.  Powers  of  the  directors  or  trustees.'^* — The  powers  of  the  directors 
depend  upon  the  articles  of  association.-^     When  so  authorized  by  statute,  the  stock- 


shall  be  paid  until  after  the  payment  of  divi- 
dends and  profits.  Mills  v.  Hendershot  [N. 
J.  Eq.]   62  A.  542. 

11.  Mills  V.  Hendershot  [N.  J.  Eq.]  62  A. 
542/ 

12.  The  understanding-  that  the  clerk  is  to 
return  and  resume  his  duties  is  a  sufficient 
consideration,  though  the  employment  is 
from  month  to  month  and  the  corporation 
has  the  right  to  discharge  the  clerk  at  any 
time.  Birch  v.  Glasgow  Sav.  Bank.  114  Mo. 
App.  711,  90  S.  W.  746.  Where  a  bank  clerk 
■was  discharged  during  a  vacation  -which  had 
been  granted  him  with  pay,  he  was  entitled 
to  recover  for  such  pay.  though  his  employ- 
ment was  from  month  to  month  and  though 
the  corporation  had  the  right  to  discharge 
him   at   any   time.     Id. 

13.  By-law  abolishing  expense  fund  of 
mutual  loan  association  held  not  to  affect  a 
previous  contract  wliereby  it  agreed  to  pay  a 
certain  part  of  such  fund  to  its  agent 
for  his  services.  Rollins  v.  Co-opera- 
tive Bldg.  Bank,  98  App.  Div.  606,  90  N.  Y.  S. 
631. 

14.  See  5  C.  L.   807. 

15.  As.  for  example,  in  executing  a  mort- 
gage. Garmany  v.  Lawton,  124  Ga.  876.  .53  S. 
E.  669.  The  acts  of  directors  acting  sep- 
arately cannot  be  validated  by  the  execution 
of  a  paper  reciting  that  the  act  was  done  at 
a  duly  constituted  meeting.  Brinkerhoff 
Zinc    Co.  V.  Boyd,   192  Mo.  597,   91  S.  W.  523. 

16.  Mortgage  on  personal  property  exe- 
cuted by  president  to  secure  note  given  in 
behalf  of  the  corporation,  valid  as  against 
the  corporation  and  a  creditor  claiming  a 
lien  under  a  distress  warrant,  issued  and 
levied  after  the  record  of  the  mortgage,  for 
rent  accruing  after  such  date,  though  such 


mortgage  was  not  authorized  by  any  formal 
vote  of  the  stockholders  or  directors.  Gar- 
many  V.  Lawton,   124  Ga.   876,   53   S.   E.    669. 

17.  And  hence,  where  all  the  directors  ex- 
cept one  were  present  at  a  meeting  at  which 
a  mortgage  was  authorized,  such  mortgage 
was  not  invalid  because  no  notice  of  the 
meeting  was  given  to  the  absent  director, 
■^v'here  he  was  only  a  nominal  stockholder 
and  director,  and  the  only  otlier  persons  in- 
terested in  the  corporation  -were  the  directors 
who  were  present.  Stiewell  v.  Webb  Press 
Co.    [Ark.l    94    S.   W.    915. 

IS.  Turner  v.  Fidelity  Loan  Concern  ICal. 
App.]    83  P.   62. 

10.     See    5    C.   L.    807. 

20.  Nixon  v.  Goodwin  [Cal.  App.]  85  P. 
169.  Extracts  from  the  records  of  meetings 
of  directors  of  a  foreign  corporation  are  not 
admissible  in  evidence  unless  authenticated, 
as  provided  by  Code  Civ.  Proc.  §  1918,  subds. 
6,  7.     Id. 

21.  Resolution  for  sale  of  property,  sign- 
ed by  president  and  secretary,  and  delivered 
to  purchaser.  Western  Timber  Co.  v.  Kal- 
ama  River  Lumber  Co.   [Wash.]    85  P.   338. 

22.  See    5    C.   L.    807. 

23.  Un.ier  Stock  Corporation  Law,  Laws 
1892,  p.  1840,  c.  688,  §  53.  imposing  a  penalty 
for  refusal  to  allow  inspection  of  the  cor- 
porate books,  an  officer  is  not  liable  for  re- 
fusing to  exhibit  books  which  are  not  in  his 
possession.  Gould  v.  Olympic  Min.  Co.,  96 
N.  Y.  S.  455.  An  action  for  the  penalty  im- 
posed by  this  statute  is  no  bar  to  a  subse- 
quent action  under  the  statute  for  refusal 
to  allow  inspection  of  the  books,  -n^here  such 
refusal  occurs  after  the  institution  of  the 
first   action.     Id. 

24.  See    5   C.   L.    807. 
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holders  may  delegate  to  tlie  directors  tlie  exclusire  control  of  the  corporation  so  as 
to  deprive  the  stockliolders  of  any  voice  in  the  manaoement  of  the  corporation.-^ 
Purely  discretionary  powers  of  the  directors  concerning  the  internal  affairs  of  the 
corporation  will  not,  if  fairly  and  honestly  exercised,  be  controlled  by  either  a  court 
of  law  or  equity."  This  rule,  however,  is  not  ^vithout  exceptions,  one  exception 
being  where  the  corporate  enterprise  is  inipossible,^^  and  another  being  where  fraud 
is  committed  or  threatened  against  the  corporation  or  against  the  minority  stock- 
holders.-^ Directors  have  no  power  to  dis^wse  of  the  corporation's  property  without 
consideration.^*'  A  corporation  is  bound  by  the  acts  of  de  facto  directors,^^  and 
where  directors  are,  for  the  time  being,  clothed  with  all  the  usual  powers  of  directors, 
their  authority  to  act  for  the  corporation  is  not  affected  by  an  agreement  with  an- 
other corporation  whereby  only  such  directors  shall  be  chosen  for  the  former  as  the 
latter  may  desire.^-  Questions  relating  to  the  power  of  directors  to  bind  their  cor- 
poration by  their  declarations  and  admissions,^^  and  their  power  to  act  in  matters 
in  which  they  are  interested,^*  are  treated  in  other  subdivisions  of  this  section. 

A  trustee  of  a  corporation  has  no  right  to  sue  for  such  corporation  where  the 
latter  cannot  maintain  the  suit,^^  nor,  even  where  the  status  of  the  corporation 
is  such  that  the  suit  may  be  maintained,  can  the  trustee  sue  until  after  demand 
upon  the  corporation  to  do  so,^^  unless  such  demand  would  be  futile.^ ^ 

(§  15)  J.  Powers  of  officers  and-  agents  other  than  directors  or  trustees.^^ 
— A  corporation  is  bound  by  the  acts  of  its  officers  and  agents  in  the  conduct  of  its 
business  and  within  the  scope  of  their  authority,^^  but  subject  to  the  operation  of 


25.  Power  of  directors  of  beneficial  asso- 
ciation to  make  or  amend  by-laws.  Van 
Atten  V.  Modern  Brotherhood  [Iowa]  108  N. 
W.  313. 

26.  Acts  Ex.  Sess.  1902-3-4,  p.  437,  c.  270, 
authorizing-  the  stockholders  to  insert  in 
their  charter  any  provision  they  may  deem 
proper  for  the  management  of  the  busi- 
ness of  the  corporation,  authorized  a 
provision  committing-  tlie  management 
of  a  corporation  to  the  directors  to 
the  exclusion  of  the  stockholders  for  a  cer- 
tain period.  Union  Trust  Co.  v.  Carter,  139 
F.  717.  The  provision  of  the  act  relating-  to 
the  management  of  the  corporation  bj'  the 
stockholders,  etc.,  was  intended  to"  apply  only 
to  those  corporations  whose  charters  contain 
no  provision  delegating  the  exclusive  man- 
asrement  to  the  directors.  Id.  Directors  to 
whom  the  affairs  of  a  corporation  were  so 
committed  had  the  power  to  sell  the  proper- 
ties of  the  corporation,  the  original  object 
of  the  corporation  being-,  not  to  hold  or  de- 
velop such  properties,  but  to  sell  them  as 
soon  as  practicable.  Id.  Where  such  a  pro- 
vision was  inserted  in  the  charter  of  a  cor- 
poration, and  also  in  the  certificates  of  stock, 
and  there  was,  furthermore,  an  agreement 
to  ■  the  same  effect  entered  into  by  all  the 
subscribers  to  stock,  a  meeting-  of  stock- 
holders and  election  of  new  directors  before 
the  expiration  of  the  time  for  which  the 
management  of  the  corporation  was  commit- 
ted to  the  original  directors  was  illegal  and 
without  any  effect  whatever.     Id. 

27.  Sieg-man  v.  Electric  Vehicle  Co.,  140 
F.  117;  Manufacturers'  Land  &  Imp.  Co.  v. 
Cleary   fKy.]    89   S.   W.    248 

2.S.  Manufacturers'  Land 
Cloary  [Ky.]  89  S.  AV.  248. 
ITow    Cririiorations    May    be 

21).     Manufacturers'    Land 


&    Imp.    Co.    V. 
See    ante    §    12, 
Dissolved. 
&    Imp.    Co.    -v. 


Cleary  [Ky.]  89  S.  W.  248.  See  ante  §  14  D, 
Remedies  for  Injuries  to  Stockholders  or  to 
Corporation. 

30.  Brinkerhoff  Zinc  Co.  v.  Bovd,  192  Mo. 
597,  91  S.  W.  523. 

31.  Acts  of  de  facto  directors  of  fire  insur- 
ance company  in  paying-  part  of  a  loss  and 
voting-  for  payment  of  balance.  Gleason  v. 
Canterbury  Mut.  Fire  Ins.  Co.  [N.  H.]  64  A. 
187. 

32.  Massachusetts  Const.  Co.  v.  Kidd,  142 
F.   285. 

33.  See  post  this  section,  subsection  N, 
Admissions.  Declarations,  and  Representa- 
tions of  Officers  and  Ag-ents. 

34.  See  post  this  section,  subsection  R, 
Dealing-s  Between  a  Corporation  and  the  Di- 
rectors, etc.;  ante  this  section,  subsection  G, 
Salary  or   Other   Compensation   of  Officers. 

35.  36.  State  v.  U.  S.  Grant  University,  115 
Tenn.    238,    90   S.   'W.    294. 

37.  Allegations  that  the  directors  of  the 
corporation  are  determined  to  do  the  thing- 
soug-ht  to  be  prevented  by  the  suit,  and  that 
a  demand  upon  them  to  sue  would  be  futile, 
are  sufficient  to  excuse  the  failure  to  make 
such  demand.  State  v.  U.  S.  Grant  Univer- 
sity,  115  Tenn.  238,  90  S.  W.  294. 

3S.     See    5   C.   L.    SOS. 

39.  Execution  of  a  note  by  an  officer  in 
the  conduct  of  a  branch  business  of  the  cor- 
poration will  bind  the  corporation.  Dreeben 
V.  First  Nat.  Bank  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  917,  93  S.  V\^  510. 

Fraud:  A  corporation  is  liable  for  the 
fraud  of  its  agents  acting-  within  their  au- 
thority and  in  the  d-je  course  of  its  business, 
and  cannot  shield  itself  by  showing-  that  the 
agent  also  failed  in  his  duty  to  the  corpora- 
tion. Vulcm  Detinning  Co.  v.  American  Can 
Co.  [N.  J.  Eq.]  62  A.  881. 
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the  doctrines  of  estoppeP"  and  ratification,*^  not  otherwise.*-  A  corporation  ma}^ 
))e  bo'iuKl  by  the  acts  of  its  de  facto  officers/^  but  a  corporation  \^ill  not  be  bound 
b}'  a  contract  made  for  its  benefit  where  it  is  not  a  privy  to  the  contract.** 

An  officer  of  a  corporation  may,  at  the  same  time,  be  the  officer  of  anotlier 
corporation,*^  and  in  such  case  the  rights,  duties,  and  liabilities  are  the  same  as  if 
different  persons  filled  the  offices  of  the  respective  corporations,*"  and  one  of  the 
corporations  is  not  liable  to  the  other  for  the  misconduct  or  malfeasance  of  such 
officer  in  the  conduct  of  the  business  of  the  latter,*''  nor  can  an  officer  or  agent  of  a 
corporation,  without  notice  to  his  corporation,  deal  with  himself  as  an  officer  or 
agent  of  another  corporation.*^  Where  an  officer  of  a  corporation  is  employed  as 
the  agent  of  a  private  person,  his  acts  as  such  agent  will  not  bind  the  corporation 
and  are  unavailable  in  favor  of  such  person  as  against  the  corporation.*^ 

The.  president J'^ — The  powers  of  the  president  of  a  corporation  are  strictly 
those  of  an  agent  delegated  to  him  by  the  directors.^^  He  may,  without  any  special 
autliority  from  the  directors,  perform  all  acts  of  an  ordinary  nature,  whicn,  by 
usaoe  and  custom,  or  necessity,  are  incident  to  his  office,^^  but  beyond  this  he  has 


40.  See  post,  this  section,  subsection  K, 
Apparent  Authority,  etc. 

41.  See  post  this  section,  subsection  L, 
Ratification  of  Unauthorized  Acts. 

43.  The  officers  of  a  corporation  have  no 
authority  as  such  to  sell  its  property.  Par- 
mele  v.  Heenan  [Neb.]  106  N.  W.  662.  The 
officers  of  corporate  landowners,  unless  spe- 
cially authorized  by  the  board  of  directors, 
have  not  power  to  sig-n  and  file  a  remon- 
strance, under  Laws  1902-1903,  p.  92,  §  110, 
against  the  improvement  of  a  street  at  the  ex- 
pense of  the  property  owners.  City  of  Se- 
dalia  v.  Montgomery,  109  Mo.  App.  197,  88  S. 
W.  1014.  A  corporation  is  not  bound  by  the 
unauthorized  indor.sement  of  its  name  by 
one  of  its  agrents  upon  neg-otiable  notes. 
Wickersham  Banking-  Co.  v.  Nicholas  [Cal. 
App.J    82    P.    1124. 

43.  See  Wm.  Cameron  &  Co.  v.  Jones  [Tex. 
Civ.  App.]  90  S.  W.  1129,  where  it  was  held 
that  service  on  an  officer  who  was  acting- 
as  such,  to  the  knowledge  of  the  stockhold- 
ers, was  service  on  tlie  corporation.  De  fac- 
to directors.  Gleason  v.  Canterbury  Mut. 
Fire  Ins.  Co.  [N.  H.]  64  A.  187.  See  ante 
this  section,  subsection  I.  and  see  post,  this 
section,  subsection  K,  Apparent  Authority, 
etc. 

44.  Where  a  corporation  which  could  not 
purchase  stock  of  another  corporation  ar- 
ranged with  an  individual  that  he  should 
purchase  the  stock  and  hold  it  in  trust  for 
tlie  corporation,  such  corporation  v/as  not 
liable  under  the  contract  of  purchase,  the 
sellers  having  notice  of  its  lack  of  author^ 
ity  to  purcliase.  O'Brien  v.  Dunn  Iron  Min. 
Co.  [Mich.]  12  Det.  Leg.  N.  58.?.  105  N.  W.  133. 
The  mere  fact  that  notes  given  by  the  of- 
ficers of  a  corporation  are  for  the  benefit 
of  the  corporation  does  not  render  the  cor- 
poration liable  on  the  notes,  where  the  mani- 
fest intention  is  that  the  notes  are  to  be  the 
individual  obligations  of  the  makers.  Mary- 
land Trust  Co.  v.  National  Mechanics'  Bank, 
102  Md.  60S.  63  A.  70. 

4.',  48.  Elk  Brewing  Co.  v.  Neubert,  213 
Pa.  171,  62  A.  782. 

47.  Where  the  treasurer  of  a  brewing  com- 
pany was  also  the  treasurer  of  a  trust  com- 
pany, and  as  the  treasurer  of  the  former  kept 


its  accounts  in  the  latter,  and  intermingled 
the  funds  of  the  brewing  company  with 
those  of  the  trust  company  so  as  to  render 
it  impossible  for  the  brewing  company  to  tell 
how  much  money  was  in  his  hands  as  treas- 
urer, and  also  misappropriated  such  funds, 
the  trust  company  was  not  thereby  rendered 
liable  to  tlie  brewing  company  for  such 
funds  (Elk  Brewing-  Co.  v.  Neubert,  213  Pa. 
171,  62  A.  782),  nor  was  tlie  trust  company 
i-endered  liable  because  such  treasurer  was 
also  the  president  of  the  brewing  company 
and  a  director  of  the  trust  company  (Id.). 
If  the  trust  company  was  liable  to  the  brew- 
ing company  at  all,  it  was  on  account  of  the 
former  having  received  funds  of  the  latter 
for  which  it  had  not  accounted,  in  which 
case  a  bill  in  equity  w^ould  not  lie,  there 
lieing  an  adequate  remedy  at  law.  Id.  The 
liability  of  the  trust  company,  if  such  com- 
pany were  liable  at  all,  and  that  of  its 
treasurer,  who  was  also  the  treasurer  of 
tlie  brewing  compa,ny,  being-  based  upon  dif- 
ferent riglits  and  not  being  joint,  a  bill 
against  tlie  trust  company  and  its  treasurer 
iointly  was  defective  for  misjoinder.  Id. 
The  brewing  company  having  no  equitable 
riglits  against  tlie  trust  company,  jurisdic- 
tion would  not  be  retained  on  account  of  a 
prayer  for  a  discovery.     Id. 

48.  The  supervising  manager  of  a  com- 
pany owning  a  gas  well  had  no  right  to  turn 
tlie  well  over  to  anotlier  company  of  -whicli 
he  -was  the  president.  McCullougli  v.  Ford 
Natural  Gas   Co.,    213   Pa.   110,   62   A.    521. 

40.  Lessee  of  corporation's  property  em- 
ployed the  corporation's  president  to  man- 
age the  property,  and  tlien  sought  to  hold 
the  corporation  responsible  for  the  acts  of 
the  president  in  connection  with  siicii  man- 
agement. Brinkerhoff  Zinc  Co.  v.  Boyd,  192 
Mo.  597.  91  S.  W.  523. 

50.  See  5  C.  L.    809. 

51.  Mausert  v.  Cliristian  Feigenspan,  68  N. 
J     Eq.    671,    63   A.   610. 

52.  Mausert  v.  Christian  Feigenspan,  68 
N.  J.  Eq.  671.  63  A.  610.  Where  the  president 
of  a  mining  corporation  was  acting  as  its 
managing  agent  in  securing  patents  for  their 
mining  gro'iriri  bo  v^ic;  Tithori'^pd  to  mnk" 
contracts   necessary    for    the   purpose   of   ex- 
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no  more  control  over  the  business,  property,  or  funds  of  the  corporation  than  any 
other  director/'^  and  any  act  done  by  him  outside  the  scope  of  the  powers  which  in- 
here in  his  office  will  not  bind  the  corporation,  unless  it  is  shown  that  the  authority 
to  do  such  act  was  specially  conferred  upon  him  by  the  directors."  ^Yhere  the 
president  performs  for  the  corporation  an  act  M'ithin  the  corporate  power,  his  au- 
thority will  be  presumed.^^ 

The  vice-p'residcni .^'^ 

The  secretary.^'' — The  secretary  of  a  corporation  cannot,  ordinarily,  without 
special  authority,  maie  contracts  which  will  bind  the  company.^® 

The  treasurer.^^ — The  treasurer  of  a  corporation  has  no  inherent  power  to 
borrow  money  for  his  corporation."" 

Business  managers,  salesmen,  etc.^'^ — In  the  absence  of  evidence  to  the  con- 
trary, it  will  not  be  presumed  that  a  contract  made  by  the  general  manager  of  a  cor- 
poration was  made  without  authority.®-  The  manager  of  a  railroad  company  has  au- 
thority to  offer  rewards  for  the  arrest  and  conviction  of  persons  placing  obstructions 
on  the  track,^^  but  the  managing  agent  of  a  mining  corporation  has  no  power,  in 
the  absence  of  a  special  authorization,  to  pledge  tlie  credit  of  his  corporation  by 
drawing  and  cashing  bills  of  exchange."*  The  general  manager  of-  a  corporation 
has  no  implied  power  to  purcha.se  another  business  for  the  corporation,  though  of 


pediting'  the  obtaining-  of  the  patents  and  se- 
curing- the  claims  of  liis  company,  as  against 
adverse  claims  that  niiglit  be  made  in  con- 
testing the  company's  applications  for  their 
patents.  Wood  v.  Saginaw  Gold  Min.  &  Mill. 
Co.  [S.  D.]  105  N.  W.  101.  Where  the  presi- 
dent of  a  corporation,  who  had  received  its 
corporate  bonds  for  the  purpose  of  selling 
them,  turned  over  a  portion  of  them  to  the 
vice-president,  who  sold  them,  the  president 
was  not  liable  to  an  account  for  the  bonds 
thus  sold  by  the  vice-president.  Owego  Gas 
Light  Co.  V.   Boyer,   96  N.   Y.   S.    486. 

53.  Mausert  v.  Christian  Feigenspan,  68  N. 
J.   Eq.   671,  63  A.   610. 

54.  Modification  of  contract,  under  corpo- 
rate seal,  between  brewing  company  and  re- 
tail dealer,  by  the  president  of  the  bre^ving 
company,  held  unauthorized,  in  absence  of 
proof  of  special  authority.  Mausert  v.  Chris- 
tian Feigenspan,  68  N.  J.  Eq.  671.  63  A.  610. 
The  president  has  no  power  as  such  to  fore- 
close corporate  mortgage.  New^  England  Mut. 
Life  Ins.  Co.  v.  Wing-  [Mass.]  77  N.  E.  376. 
The  president  has  no  pow^er  to  confess  or 
stipulate  for  judgment  against  his  corpora- 
tion, as  a  judgment  in  foreclosure  proceed- 
ings which  deprived  the  corporation  of  all  of 
its  property.  Frederick  Milling  Co.  v.  Fred- 
erick Farmers'  Alliance  Co.  [S.  D.]  106  N.  W. 
298.  Where  the  property  of  a  corporation 
was  sold  under  a  mortgage,  it  ^vas  not  bound 
by  the  act  of  its  president  in  accepting  tlie 
notes  for  ■which  the  mortgage  bonds  w^ere 
pledged  and  the  mortgage  bonds  in  lieu  of 
the  portion  of  the  proceeds  of  the  sale  due 
the  corporation.  Brinkerhoff  Zinc  Co.  v. 
Boyd.  192  Mo.  597,  91  S.  W.  523.  Cannot  en- 
ter into  a  partnership  in  Ijehalf  of  the  corpo- 
ration. Dixie  Cotton  Oil  Co.  v.  Morris  [Ark.] 
94  S.  W.  933  [Advance  sheets  only].  Where 
a  corporation,  pursuant  to  an  agreement  with 
one  of  its  promoters  and  officers,  paid  such 
promoter  and  officer  in  stock,  the  corporation 
"was  not  bound  by  an  agreement  between  such 
piomoter  and  officer  and  the  president  of 
the    corporation,    whereby   the   former   trans- 


ferred to  the  latter  a  portion  of  his  stock, 
and  it  was  agreed  between  them  that  the 
promoter  an&  officer  should  be  paid  a  salary 
for  his  future  services,  such  services  having 
already  been  paid  for  with  stock.  Porch 
v.  Agnew  Co.  [N.  J.  Eq.]  61  A.  721.  The 
president  of  a  corporation  has  no  implied 
power  to  sell  treasury  stock,  nor,  in  the  ab- 
sence of  a  valid  vote  by  a  quorum  of  dis- 
interested directors,  can  he  cause  such  stock 
to  be  issued  to  him  in  payment  of  a  debt 
due  by  the  corporation  to  him.  Camden 
Land  Co.  v.  Lewis  [Me.]  63  A.  523.  The 
president  has  no  implied  power  to  appro- 
priate property  of  the  corporation.  State- 
ment of  president  that  he  owned  certain  cor- 
porate property  held  not  to  bind  tlie  corpo- 
ration so  as  to  subject  it  to  his  delits.  Col- 
lins Ice  Cream  Co.  v.  Normandle,  121  III.  App. 
140. 

55.  Endorsement  of  note  to  corporation. 
Lloyd  V.   Matthews,   119   111.  App.   546. 

56,  .IT.      See    5    C.    L.    810. 

58.  Ross  Oil  &  Gas  Co.  v.  Eastham  [Kan.] 
85  P.  531.  The  secretary  of  a  corporation,  in 
charge  of  the  erection  of  a  building  for  the 
corporation,  has  authority  to  bind  the  corpo- 
ration for  such  equipments  as  are  adapted 
to  the  use  for  which  the  building  is  intend- 
ed.     Porch  V.  Agnew  Co.  [N.  J.  Eq.]  61  A.  721. 

59.  See    5    C.    L.    810. 

eo.  Power  of  treasurer  to  borrow  money 
for  his  corporation  and  to  give  its  note 
therefor  held  a  question  of  fact.  First  Nat. 
Bank  V.  Commercial  Travellers*  Home  Ass"n, 
108   App.  Div.    78,    95   N.   Y.   S.   454. 

61.  See   5   C.  L.    811. 

62.  Walnut  Ridge  Mercantile  Co.  v.  Cohn 
[Ark.]  96  S.  W.  413.  A  contract  signed  by 
the  manager  of  a  corporation  will  bind  the 
corporation  where  it  appears  from  the  con- 
tract itself  that  the  signer  is  its  m-^nager 
and  has  authority  to  executp  the  contract. 
Kessel   v.   Austin   Min.   Co.,   144   F.   S59. 

63.  Arkansas  S.  "W.  R.  Co.  v.  Dickinson 
[Ark.]    95   S.   W.    802. 

64.  One    who    discounts    such    bills    of   ex- 
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the  same  kind  as  that  oi^erated  by  the  corporation.^^  A  mere  selling  agent  has  no 
pcwer  to  sell,  for  his  principal,  goods  which  his  principal  does  not  deal  in/*'  nor 
to  give  a  warranty,  unless  the  sale  is  of  a  class  ordinarily  accompanied  by  a  war- 
ranty.^' 

Pleading  and  evidence  of  authority. '^^ — In  an  action  against  a  corporation  upon 
a  contract  made  with  its  agent,  it  is  sufficient  to  allege  that  the  contract  was  made 
with  the  defendant's  duly  authorized  a.gent,°^  but  the  petition  should  show  who  the 
agent  was.^°  ^¥llere  a  corporation  relies  upon  lack  of  authority  in  its  agents  or 
officers,  it  must  plead  itJ^ 

The  burden  of  proof  is  upon  a  party  claiming  under  a  contract  made  by  the 
agents  or  officers  of  a  corporation  to  show  the  authority  of  such  agents  or  officers.^^ 
Authority  need  not  be  proved  by  formal  resolution  of  board  of  directors,"  but  may 
be  proved  by  acts  of  agent  acquiesced  in.^*  Hearsay  and  inferences  of  the  witness 
are  inadmissible.^^  Evidence  that  the  agent  of  the  corporation  had  authority  to 
execute  the  contract  sued  on  may  be  rebutted  by  e\ddence  tending  to  show  that  the 
agent  had  no  such  authority.'^^  Cases  involving  the  sufficiency  of  evidence  are  col- 
lected in  the  notes.'^^ 

A  certificate  of  acknowledgTtient  by  a  corporation  must  show  that  the  officer 
assuming  to  act  for  it  in  executing  the  instrument  aclmowledged  that  the  corpo- 
ration executed  it.'^^ 

(§15)  K.  Apparent  authority  of  officers  and  agents  and  estoppel  of  the 
corporation  and  of  others.  Implied  permission  to  act."'^ — Certain  officers  of  a  cor- 
poration are  clothed  with  certain  powers,  which,  either  from  the  nature  of  the  of- 


chang-e   does  so   at  his   own  peril.     Bank   of 
Commerce  v.  Baird  Min.  Co.  [N.  M.]  85  P.  970. 

65.  Where  he  has  neither  artiial  nor  im- 
plied power  to  purchase  such  business,  he 
has  no  implied  power  to  bind  the  corporation 
by  notes  given  in  its  name  for  the  purchase 
price.  Manhattan  Liquor  Co.  v.  Magnus  & 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Hep.  785,  94 
S.  W.  1117. 

66,  67.  Reid  v.  Alaska  Packing-  Co.  [Or.] 
S3  P.  139. 

68.  See    5    C.    L,.    811. 

69.  It  Is  not  necessary  to  alleg-e  the  char- 
acter of  the  defendant's  authorized  business. 
in  order  that  the  pleadings  may  show  that 
the  acts  of  the  agent  were  consistent  with 
the  authorized  powers  of  the  corporation. 
San  Antonio  Mach.  &  Supply  Co.  v.  Josey 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  176,  91  S.  W. 
598.  A  petition  alleging  that  a  contract  of 
a  corporation  was  made,  executed,  and  de- 
livered by  its  ofhcer  and  agent,  naming  him, 
is  not  demurrable  on  the  ground  that  the 
authority  of  the  agent  does  not  sufficiently 
appear.  Johnson  County  v.  Chamberlain 
Banking  House  [Neb.]  104  N.  "U^  1061. 

70.  Tres  Palacios  Rice  &  Irrigation  Co. 
V.  Eidman  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
852,   93  S.  W.  698. 

71.  Simon  v.   Calfee   [Ark.]    95   S.  W.   1011. 
73.     In     suit    for    specific    performance    of 

contract   to   sell   realty.     Parmele  v.   Heenan 
[Neb.]   106  N.  W.  662. 

73.  Authority  of  secretary  to  employ  at- 
torney. Kelly  V.  Ning  Yung  Benev.  Ass'n 
(Cal.  App.]  84  p.  321.  Where  it  does  not  ap- 
pear that  there  is  any  record  evidence  of  the 
employment  of  an  officer,  such  employment 
may   be    proved   by   parol    evidence    of   what 


took  place  at  a  directors'  meeting.     Braxmar 
v.  Stanton,  110  App.  Div.  167,  96  N.  Y.  S.  1096. 

74.  Arkansas  S.  W.  R.  Co.  v.  Dickinson 
[Ark.]   95  S.  W.  802. 

75.  As  where  a  witness  testifies  that  a 
certain  officer  had  no  power  to  employ  a  cer- 
tain person,  and  the  basis  of  such  testimony 
is  .information  received  from  others  or  his 
own  knowledge  of  the  character  of  the  of- 
ficer's office  and  duties.  International  Har- 
vester Co.  v.  Campbell  [Tex.  Civ.  App.]  96 
S.  W.  93. 

76.  The  testimony  of  the  agent  himself 
and  the  by-laws  of  the  corporation  were  ad- 
m.issible  in  rebuttal.  Tres  Palacios  Rice  & 
Irrigation  Co.  v.  Eidman  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.   852,   93   S.  W.   698. 

77.  Evidence  held  to  show  that  the  party 
who  executed  a  deed  of  trust  and  mortgage 
as  the  president  of  a  corporation  was  in  fact 
president.  Fourth  Nat.  Bank  v.  Camden 
Lumber  Co.,  142  P.  257.  The  president  of  a 
corporation  held  to  have  been  autliorized  to 
pledge  the  corporation's  property  to  secure 
notes  discounted  by  a  bank.  Love  v.  Ex- 
port Storage  Co.  [C.  C.  A.]  143  F.  1.  Evi- 
dence held  insufficient  to  sustain  a  verdict 
based  on  the  ground  that  a  certain  party  was 
the  agent  of  the  defendant  as  its  salesman 
and  authorized  to  bind  the  company  for  ad- 
vertising and  stationery.  Blanke  Tea  &  Cof- 
fee Co.  V.  Eager  [Neb.]  106  N.  W.  603.  Evi- 
dence held  insufficient  to  show  authority  of 
engineer  in  charge  of  a  corporation's  work 
to  modify  the  contract  so  as  to  allow  the 
contractor  damages  for  delay  occasioned  by 
the  corporation.  Miller  v.  Mason  City,  etc., 
R.  Co.    [Iowa]    108   N.   W.   302. 

78.  G-essner  v.  Minneapolis,  etc.,  R.  Co. 
[N.  D.]   108  N.  W.  786. 
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fice  or  by  long  established  and  universal  custom,  are  necessary  incidents  to  their 
office,  and  in  such  case  proof  of  the  character  of  the  corporation  and  the  office  and 
the  official  act  establishes  prima  facie  that  the  act  is  that  of  the  corporation/°  and 
hence,  where  a  party  has  actual  knowledge  of  a  limitation  upon  the  apparent  au- 
thority of  an  officer,  it  necessarily  follows  that  he  cannot  hold  the  corporation  liable 
for  acts  of  the  officer  which  are  within  the  limitation,^^  but  if,  notwithstanding  the 
apparent  authority  O'f  an  officer,  there  is  an  actual  lack  of  authorit}'  to  do  a  certain 
tiling,  the  liability  of  the  corporation  will  depend  upon  the  principle  of  estoppel.^^ 
Powers  may  also  be  implied  from  powers  expressl}^  conferred.  ^^ 

Acceptance  of  benefits.^^ — A  corporation  is  bound  by  the  transactions  of  its 
officers,  the  benefit  of  which  it  has  accepted,*^  and  no  formal  action  of  the  board  of 
directors  is  necessary  to  constitute  such  acceptance,^*^  but  where  the  corporation,  in 
receiving  the  benefit  of  the  unauthorized  transaction,  does  not  know  and  is  not 
charged  with  Imowledge  of  the  imauthorized  nature  of  the  transaction,  it  will  not 
be  estopped. ^'^^  Estojipel  by  acceptance  of  benefits  is  often  considered  as  a  ratifi- 
cation.^^ 


79.  See  5  C.  L,.  811. 

80.  Tres  Palacios  Rice  &  Irrigation  Co. 
V.  Eidman  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
852,  93  S.  W.  698;  Cleghon  v.  Barstow  Irr. 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  221,  93 
S.   W.    1020. 

81.  Where  a  party  knows  tliat  a  corpora- 
tion has  not  begun  upon  the  business  for 
whicli  it  was  formed,  not  having  finished  the 
construction  of  its  plant,  a  party  who,  witli 
knowledge  of  such  facts,  deals  with  its  gen- 
eral manager,  is  charged  with  knowledge 
that  the  latter's  authority  is  confined  to  the 
matters  immediately  in  hand,  and  that  he 
has  not  the  usual  authority  incident  to  the 
office  of  general  manager  of  a  going  concern. 
Tres  Palacios  Rice  &  Irrigation  Co.  v.  Eid- 
man [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  852, 
93  S.  W.  698.  In  such  case,  evidence  of  the 
agent's  lack  of  authority  was  admissible, 
notwithstanding  that  the  act  was  within  his 
apparent  authority.  Id.  Amusement  com- 
pany not  bound  by  contract  made  by  agent 
with  third  party  for  cigar  license,  subject  to 
approval  of  board  of  directors,  where  the 
buard  did  not  approve  the  contract,  though 
the  agent  represented  to  the  licensee  that 
if  he  did  not  hear  from  the  board  by  a  cer- 
tain time  the  contract  would  be  effective. 
Berlin  v.  Belle  Isle  Scenic  R.  Co.  [Mich.]  12 
Det.  Leg.  N.  573,  105  N.  W.   130. 

82.  Tres  Palacios  Rice  &  Irrigation  Co.  v. 
Eidman  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
852,  93  S.  W.  698.  A  corporation  cannot  act 
upon  an  agreement  of  arbitration  made  by 
its  president  until  final  decision  and  then 
repudiate  the  agreement.  White  Star  Min. 
Co.  V.  Hultberg  [111.]   77  N.  E.  327. 

PleadEiifs!  Where  the  right  of  a  party  to 
hold  a  corporation  upon  a  contract  with  its 
agent  rests  upon  an  estoppel,  the  estoppel 
must  be  pleaded.  Tres  Palacios  Rice  &  Irri- 
gation Co.  V.  Eidman  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  852,  93  S.  W.  698. 

Evitlence:  Where  the  authority  of  the 
agent  is  denied,  proof  of  lack  of  power  is 
admissible  as  a  predicate  to  the  issue  of 
estoppel,  though  the  act  is  within  the  ap- 
parent powers  of  the  agent.  Tres  Palacios 
Rice  &  Irrigation  Co.  v.  Eidman  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  852,,  93  S.  W.  698. 


83.  Where  the  mg,nager  of  a  saloon  owned 
by  a  corporation  is  authorized  to  purchase 
another  saloon,  notes  given  and  indorsed  by 
him  in  the  name  of  the  corporation  will  be 
binding  upon  it.  Manhattan  Liquor  Co.  v. 
Joseph  A.  Magnus  &  Co.  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  785,  94  S.  W.  1117.  See  ante 
this  section,  subsec,  Business  Managers, 
Salesmen,  etc. 

84.  See   5   C.  L.   812. 

85.  Porch  V.  Agnew  Co.  [N.  J.  Eq.]  61  A. 
721.  Civ.  Code  §§  1589,  2310.  Colpe  v.  Jubilee 
Min.  Co.  [Cal.  App.]  84  P.  324.  Corporation 
estopped  to  question  authority  of  general' 
manager  to  make  an  agreement  for  the  ex- 
tension of  the  time  of  payment  of  a  corpo- 
rate note.  Lyndon  Sav.  Bank  v.  International 
Co.  [Vt.]  62  A.  50.  Corporation  estopped  to 
repudiate  the  transfer  of  bonds  as  collateral 
security  for  a  loan,  where  the  bonds  were 
placed  in  the  hands  of  trustees,  in  whose 
names  they  were  registered,  to  be  delivered 
to  the  order  of  the  directors,  and  ■were  ac- 
tually delivered  by  the  trustees  upon  the 
order  of  three  of  the  directors,  one  of  wliom 
was  the  secretary,  one  the  treasurer,  and 
one  the  general  manager,  one  of  the  trustees 
being  also   a  director,   although   the  trustees 

!  had  not  transferred  the  bonds  or  executed  a 
power  of  attorney  for  that  purpose.  Pres- 
byterian Board  of  Relief  for  Disabled  Min- 
isters, etc.,  V.  Gilbee,  212  Pa.  310,  61  A.  925. 
A  corporation  cannot  accept  the  services  of 
an  attorney  employed  by  its  secretary,  and 
then  escape  liability  on  the  ground  that  ttie 
employment  was  unauthorized.  Kelly  v.  Ning 
Yung  Benev.  Ass'n   [Cal.  App.]   84  P.  321. 

86.  Porch  V.  Agnew  Co.  [N.  J.  Eq.]  61  A. 
721. 

86a.  Receipt  of  proceeds  of  note  indorsed 
by  agent  and  discovinted.  Wickersham 
Banking  Co.  v.  Nicholas  [Cal.  App.]  82  P. 
1124.  The  fact  that  part  of  the  proceeds  of 
notes  discounted  upon  the  unauthorized  in- 
dorsement of  the  corporation's  name  by  an 
agent  were  paid  by  a  draft,  which  the  cor- 
poration collected,  did  not  necessarily  charge 
the  corporation  with  knowledge  of  the  un- 
authorized   indorsement.      Id. 

87.  See  post,  this  section,  subsec.  L,  Rati- 
fication of  Unauthorized  Acts. 
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Acquiescence  in  similar  ads.^^ — Acquiescence  by  the  corporation  in  similar 
acts  will  l>e  considered  in  determining  the  question  of  the  agent's  power  and  the 
right  of  the  company  to  repudiate  his  acts.^^ 

(§  15)  L.  Ratification  of  unauthorized  acts.^^ — A  corporation  may  ratify  the 
unauthorized  acts  of  its  officers  or  agents^^  so  as  to  give  such  acts  all  the  force  of 
an  original  transaction."-  The  ratification  may  be  by  formal  approval/^  by  the 
stockholders""*  or  directors,"^  or  by  acquiescence,"**  payments/^  or  acceptance  of  bene- 
fits."®    An  unauthorized  contract  may  be  partly  ratified   and   partly   disaffirmed, 


SS.     See  5  C.  L.  812. 

S9.  Johnson  v.  Des  Moines,  etc.,  R.  Co. 
[Iowa]  105  N.  W.  509.  Where  the  manager 
of  a  branch  factory  was  accustomed  to  em- 
ploy all  the  parties  employed  there,  and  had 
for  several  years  made  a  contract  with  a 
travelling-  salesman,  a  renewal  of  such  con- 
tract was  within  his  apparent  power.  Thomas 
V.  International  Silver  Co.,  48  Misc.  509,  9(5 
N.  Y.  S.  218.  Issue  of  warehouse  receipt  by 
secretary  of  corporation  to  himself.  Riley  v. 
Loma  Vista  Ranch   Co.    tCal.  App.]   82  P.    686. 

00.     See  5  C.  L.  812. 

»1.  Lyndon  Sav.  Bank  v.  International  Co. 
[Vt.]  62  A.  50.  The  stockholders  may  ratify 
unauthorized  acts  of  the  corporate  officers,  as 
an  act  of  treasurer  in  giving  note  of  corpor- 
ation to  its  president  for  money  loaned  by 
the  latter  to  the  corporation.  First  Nat. 
Bank  v.  Commercial  Travellers'  Home  Ass'n, 
108  App.  Div.  78,  95  N.  Y.  S.  454. 

92.  New  England  Mut.  Life  Ins.  Co.  v. 
Wing  [Mass.]  77  N.  E.  37^.  A  ratification  by 
the  corporation  renders  immaterial  any  ques- 
tion of  the  original  authority  of  the  officer 
or  agent  who  made  the  contract.  Lincoln 
Mountain  Gold  Jlin.  Co.  v.  Williams  [Colo.] 
85  P.  844. 

93.  A  confirmation  of  a  report  of  an  of- 
ficer ratifies  all  the  transactions  stated 
therein,  especially  where  all  the  acts  of  the 
officer  are  thereafter  ratified  generally,  and 
the  particular  transaction  is  represented  to 
the  party  claiming  thereunder  as  having 
been  performed  by  the  officers.  Riley  v. 
Loma  Vista  Ranch  Co.   [Cal.  App.]    82  P.   686. 

94.  First  Nat.  Bank  v.  Commercial  Trav- 
ellers' Home  Ass'n,  108  App.  Div.  78.  95  N. 
Y.  S.  454.  Sale  of  corporation's  property  to 
a  new  corporation,  of  which  some  of  the  trus- 
tees were  also  trustees  and  creditors  of  the 
old  corporation,  ratified  by  stockholders. 
Pitcher  v.  Lone  Pine-Surprise  Consol.  Min. 
Co.,  39  Wash.  608,  81  P.  1047.  A  stockholder 
who  was  not  a  member  of  the  old  corporation 
at  the  time  of  the  ratification,  and  who  pur- 
chased stock  w^hich  was  not  voted  at  the 
meeting  at  which  the  sale  was  ratified,  w^as 
not   entitled   to   have   the   sale   set   aside.     Id. 

95.  The  authorization  of  an  attorney  to 
bring  a  suit  for  a  corporation  may  be  rati- 
fied by  the  board  of  directors,  even  after  the 
authority  of  the  attorney  has  been  chal- 
lenged. Massachusetts  Const.  Co.  v.  Kidd, 
142  F.  2S5.  "V\'here  the  suit  was  instituted 
by  an  assignee  corporation  in  the  name  of 
the  assignor  corporation,  the  ratification  of 
the  assignor  was  not  necessary.  Id.  The 
ratification  by  the  real  plaintiff  of  the  auth- 
ority of  the  attorney  to  bring  the  suit  was 
not  rendered  ineffective  because  it  was  made 
by  a  board  of  directors  who  were  chosen 
subject   to  the   approval   of  another  corpora- 


tion which  controlled  the  plaintiff,  such  di- 
rectors, however,  being  clothed,  for  the  time 
being,  with  all  the  usual  powers  of  directors. 
Id. 

96.  Construction  corvoration  held  to  have 
ratified  contract  made  by  its  president  as 
manager,  the  directors  having  knowledge  of 
the  contract,  and  the  company  having  acqui- 
esced in  the  assumption  of  power  by  the 
president  to  m.ake  the  contract.  Johnson  '•. 
Des  Moines,  etc..  R.  Co.  [Iowa]  1,05  N.  W.  509. 
Failure  to  repudiate  them  within  a  reason- 
able time  after  knowledge  thereof.  First 
Nat.  Bank  v.  Commercial  Travellers'  Home 
Ass'n,  108  App.  Div.  78,  95  N.  Y.  S.  454.  A 
general  principle  of  the  law  of  agency,  ap- 
plicable to  corporate  agencies,  is  that  when 
an  agent,  in  contracting  for  his  principal, 
exceeds  his  authority,  the  principal,  upon 
being  fully  informed  of  the  facts,  must,  with- 
in a  reasonable  time,  disaffirm  the  acts  of 
his  agent,  especially  in  cases  where  his 
silence  might  operate  to  the  prejudice  of  in- 
nocent parties,  or  he  will  be  held  to  have 
ratified  the  unauthorized  acts.  Reid  v.  Alaska 
Packing  Co.  [Or.]  S3  P.  139.  Where  manager 
of  railroad  company  posted  offer  of  reward 
in  all  the  stations,  and  the  president  passed 
over  the  road  every  ten  days,  it  was  held 
that  the  company  v/as  bound  by  the  offer, 
regardless  of  the  manager's  original  auth- 
ority to  post  the  offers  (Arkansas  S.  W.  R- 
Co.  v.  Dickinson  [Ark.]  95  S.  W.  802),  but 
one  dealing  with  the  agent  of  a  corporation 
is  chargeable  with  knowledge  of  the  extent 
of  the  agent's  authority,  and  where,  there- 
fore, the  agent  exceeds  his  authority,  the 
corporation  will  not  be  estopped  by  its  mere 
failure  to  promptly  notify  the  other  party 
to  the  transaction  of  the  limitations  of  the 
agent's  authority.  Reid  v.  Alaska  Packing- 
Co.  [Or.]  83  P.  139.  It  will  be  sufficient  if 
the  corporation  promptly  disaffirms  the  con- 
tract   and    refuses    to    be   bound    thereby.      Id. 

97.  Fourth  Nat.  Bank  v.  Camden  Lumber 
Co..  142  F.  257.  Agreement  by  general  man- 
ager for  extension  of  time  for  payment  of 
corporate  note  ratified  by  payment  of  interest 
on  note  for  five  years  after  such  agreement 
was  made.  Lyndon  Sav.  Bank  v.  Interna- 
tional Co.  [Vt.]  62  A.  50.  Where  the  salary 
of  a  bank  clerk  was  paid  two  weeks  after  he 
had  gone  off  on  a  vacation,  without  any  de- 
duction for  the  time  of  his  absence,  this  con- 
stituted a  ratification  of  the  act  of  the  pres- 
ident in  granting  the  vacation  with  pay.  and 
authorized  a  recovery  for  the  balance  of  the 
term  of  the  vacation.  Birch  v.  Glasgow  Sav. 
Bank.  114  Mo.  App.  711.  90  S.  W.  746.  Where 
a  corporation  executed  notes  and  provided 
for  the  cash  payment  constituting  the  price 
of  property  purchased  by  its  agent,  it  there- 
by ratified   the  action   of  the  agent   in   mak- 
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subject,  of  course,  to  the  acceptance  of  the  other  party,^^  but  an  indivisible  transac- 
tion cannot  be  partially  ratified.^ 

Aside  from  -the  acts  which  may  constitute  a  ratification,  the  essential  elements 
of  a  ratification  are  authority  to  ratify,-  privity  of  contract,^  and  knowledge  of  the 
facts  and  circumstances.*  Knowledge  of  the  facts  and  circumstances  will  not  be 
presumed." 

(§  15)  J\L  Notice  to  or  l-noirlcdge  of  officers  or  agents  as  notice  to  or  l-noirl- 
edge  of  corporation.^ — Wliere  an  officer  or  agent  of  a  corporation  is  acting  for  Ins 
coi'poration,  notice  to  him  as  to  matters  connected  with  the  transaction  is  notice 
to  the  corporation.'^     The  knowledge  of  the  ofB.cer  or  agent,  in  order  to  be  notice 


ing-  the  purchase.  T^'estern  Timber  Co.  v. 
Kalama  River  Lumber  Co.   [Wash.]   85  P.  338. 

98.  Unauthorized  foreclosure  of  corporate 
mortgrage  by  president  ratified  by  suit  by  the 
corporation  for  possession  under  deed  from 
its  agent  who  was  purchaser  at  sale.  New 
England  Mut.  Life  Ins.  Co.  v.  V\'ing  fMass.l 
77  N.  E.  376.  Land  company  held  to  have 
ratified  the  appointment  of  trustees  to  whom 
its  property  ■n^as  conveyed  for  the  benefit  of 
creditors  so  as  to  be  estopped  to  repudiate 
a  sale  of  such  property  by  the  trustees. 
Kessler  &  Co.  v.  Ensley  Co..  141  F.  130.  A 
corporation  held  to  have  ratified  a  mortgage 
and  deed  of  trust  given  to  secure  the  pay- 
m.ent  of  money  with  which  property  -was 
purchased  for  the  corporation  and  to  secure 
another  just  debt,  the  corporation  having 
received  the  benefits  of  the  transaction  and 
having,  furthermore,  made  payments  on  the 
debts  with  full  knowledge  of  the  facts. 
Fourth  Nat.  Bank  v.  Camden  Lumber  Co., 
142  F.  2.57.  Corporation,  by  receiving  and 
using  proceeds  of  note  discounted  by  bank 
at  the  instance  of  the  corporation's  president, 
who  was  also  its  treasurer,  ratified  the  trans- 
action whereby  such  president  and  treasurer 
pledged  to  the  bank  as  security  for  the  not<! 
warehouse  receipts  representing  property  of 
the  corporation.  Love  v.  Export  Storage 
Co.  [C.  C.  A.]  143  F.  1.  Purchase  of  goods 
by  superintendent  ratified  by  receipt  and 
use  by  the  corporation.  Braxmar  v.  Stanton, 
110  App.  Div.  167,  96  N.  Y,  S.  1096.  Mortgage 
Irregular  because  the  meeting  at  which  it 
was  authorized  was  held  without  notice  to 
one  of  the  directors,  ratified  and  validated  by 
receipt  by  the  corporation  of  the  notes  and 
benefits  under  the  mortga.se.  Stiewell  v. 
Webb  Press  Co.   [Ark.]    94   S.  ^Y.  915. 

90.  Where  a  corporation  had  repudiated  a 
■warranty  given  by  its  salesman  but  had  not 
repudiated  the  sale,  the  sending  of  samples 
to  the  buyer  was  not  a  ratification  of  the 
warranty.     Reid  v.  Alaska  Packing  Co.    [Or.] 

83  P.  139. 

1.  Civ.  Code  §  2311.     This  spction  held  in- 
applicable to  a  ratification  of  an  appointment 
of  a  superintendent  by  the  manager,  and  fall-  j 
ure  to  ratify  the  contract  as  to  the  formers  | 
salary.     Colpe  v.  Jubilee  Min.  Co.   [Cal.  App.] 

84  P.   324. 

2.  An  officer  who  has  no  power  to  make 
a  certain  contract  cannot  ratify  the  unauth- 
orized act  of  another  officer  or  agent  in  mak- 
ing it.  Secretary  of  salmon  nacking  corpo- 
ration held  not  to  have  authority  to  ratify  an 
unauthorized  sale  and  warranty  made  by  a 
salesman.  Reid  v.  Alaska  Packing  Co.  [Or.]  83 
P.  139.     Where  a  corporation  authorizes  two 


I  officers   to   bind   it  by   their  joint  action,   one 
I  of    them    may    ratify    the    acts    of    the    other 
I  acting   alone   with   the   same   effect  as   if   the 
:  two    had    originally    acted    together.     Peach 
River  Lumber  Co.   v.   Ayers    [Tex.   Civ.   Apo. ) 
14   Tex.   Ct.  Rep.   6S4,   91   S.  W.   387.      Upon  an 
issue    as    to    such    a   ratification,    evidence    as 
to  the  acts  of  one  of  the  officers  acting  alone 
was  admissible  as  a  basis  for  the  ratification 
by  the  other.     Id. 
\      3.     A    corporation    cannot,    by    ratification, 
j  obtain  the  right  to  sue  a  -stockholder  upon  a 
.  contract    made    by    him    with    a   third    person 
and  for  his  own  benefit,  even  though  the  cor- 
I  poration  is  incidentally  benefited  by  the  con- 
tract.    Contract    by    stockholder    for    sale    of 
stock    in    which    he    guaranteed    that    certain 
bills  receivable  by  the  corporation  would  be 
paid.      Rochester    Dry    Goods    Co.    v.     Fahey, 
,97   N.   Y.   S.    1013.      Suit   havingbeen  brought 
upon    the    theory    that    the    corporation    was 
entitled   to  sue  as  a  party   for  whose   benefit 
the    contract   was    m.ade,    evidence    of   an    as- 
;  signment  of  the  contract  by  the  third  person 
.  to    the   corporation   was    inadmissible.      Id. 
4.     A  vote  of  stockholders  "that  all  acts  of 
the    directors   and   officers    be    hereby   ratified 
and   approved"   did   not  render   legal   and   ef- 
fective   the    unauthorized    voting    of   salaries 
by    the    directors    to    themselves,    or    the    uji- 
authorized    issue    of    treasury    stock    by    the 
president  to  himself,  where  it  did  not  appear 
that     the     stockholders     generally     had     any 
knowledge    of    such     transactions.       Camden 
Land  Co.  v.  Lewis   [Me.]   63  A.  523.      A  re'=;olu- 
tion  of  a  stockholders'  meeting  ratifying  gen- 
erally all  the  acts  of  the  directors  and  offic^ra 
will    not    validate    wrongful    and    fraudulent 
acts  of  such  officers  and  directors  which  are 
not  disclosed  at  the  meeting,  such  as  fictitious 
loan  and  wrongful  sale  of  corporate  stock  bv 
officers    to    corporation.     Bowers    v.    Male,    97 


X. 


S. 


o.  Camden  Land  Co.  v.  Lewis  [Me.]  63  A. 
523. 

6.  See  5  C.  L.  813. 

7.  Where  the  supervising  manager  of  a 
company  owning  a  gas  well  attempted  t.i 
turn  the  well  over  to  himself  as  president  of 
another  company,  the  latter  company  was 
charged  with  knowledge  of  the  authority  of 
such  agent,  its  president.  McCullongh  v. 
Ford  Natural  Gas  Co.,  213  Pa.  110,  62  A.  .521. 
"V^'here  an  agent  w^as  employed  by  a  corpor- 
ation to  purchase  a  secret  process  for  detin- 
ning.  the  c^rpo'-ation  was  chareeablc  w'th 
the  knowledge  of  the  agent  that  the  parties 
from  whom  he  purchased  the  process  hnd  ob- 
tained it  fraudulently.  Vulcan  Detinning  Co. 
V.   American   Can   Co.    [N.   J.   Eq.]    62   A.    881. 
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to  the  corporation,  must  ordinarily  be  to  an  officer  or  agent  who  is  acting  witMn 
the  scojoe  of  his  authority/  and  must  concern  some  matter  which  it  is  his  duty  to 
communicate  to  his  principaL^  A  corporation  is  not,  therefore,  chargeable  with 
the  knowledge  of  its  agent  while  the  latter  is  engaged  in  committing  an  independent 
fraudulent  act  on  his  own  account,  and  the  facts  to  be  imputed  relate  to  such  act  ;^° 
but  though  the  knowledge  is  acquired  l^y  the  agent  independently,  it  will  be  im- 
puted to  the  corporation  where  it  acts  through  the  agent  in  a  matter  to  which  the 
information  is  pertinent,^^  and  where  an  officer  of  a  corporation  commits  a  fraud 
upon  a  third  person,  the  corporation  is  chargeable  with  notice  of  the  fraud,  though 
the  fraud  is  perpetrated  for  the  officer^s  benefit,  where  he  also  represents  tlie  cor- 
poration in  the  transaction.^^  Notice  to  one  officer  is  not  notice  to  the  corporation 
with  reference  to  a  transaction  by  another  officer.^^ 

The  knowledge  of  the  president  of  a  corporation  is  the  knowledge  of  tlie  corpo- 
ration that  a  certain  party  is  acting  as  agent  or  officer  of  the  company  in  a  certain 
capacity.^* 

\\Tiere  an  officer  or  agent  of  a  corporation  is  also  an  officer  or  agent  of  an- 
other corporation,  his  knowledge  while  acting  for  one  of  such  corporations  in  a 
transaction  with  the  other  will  not  be  imputed  to  the  latter,^^  nor  is  a  corporation 
chargeable  with  the  knowledge  of  another  corporation  because  the  attorney  of  the 
latter  is  the  attorney  of  the  former,  where  the  attorney  has  no  knowledge  of  the 
matter  liimself.^^ 

(§  15)  i\^.  Admissions^  declarations^  and  representations  of  officers  and 
agents}'^ — There  is  no  presumption  of  law  that  an  officer  of  a  corporation  is  au- 
thorized to  bind  the  corporation  by  his  admissions,^^  and  a  corporation  will  not  be 
estopped  by  the  unauthorized  declarations  of  its  president  as  to  a  matter  under  the 
control  of  the  directors,^^  but  a  corporation  will  be  bound  by  the  declarations  of  its 


Knowledge  of  ofRcer  of  bank  that  money  ad- 
vanced by  the  bank  to  officers  of  a  trust 
company  was  to  be  used  for  the  illegal  pur- 
pose of  purchasing  stock  of  the  trvist  com- 
pany for  the  trust  company.  Maryland  Trust 
Co.  V.  National  Mechanics'  Bank.  102  Md.  60S. 
63  A.  70.  Knowledge  of  local  officers  of  bene- 
ficial union  that  a  member  had  changed  his 
occupation.  Brotherhood  of  Painters,  Dec- 
orators &  Paperhangers  v.  Moore  [Ind.  App.] 
76  N.  E.  262.  Notice  to  the  agent  of  a  loan 
company,  who  made  the  loan  and  whose  duty 
it  was  to  make  loans  and  to  pass  upon  the 
sufficiency  of  the  security  of  the  fictitious 
character  of  a  loan,  was  notice  to  the  com- 
pany, so  as  to  start  the  running  of  the  stat- 
vite  of  limitations.  Flynt  v.  Taylor  [Tf^x.  Civ. 
App.]  14  Tex.  Ct.  Rep.  648,  91  S.  W.  S64. 

Election  of  remedies ;  Where  tlie  officers 
of  a  corporation  knew,  at  the  time  an  at- 
tacliment  was  issued  to  recover  the  price  of 
goods  sold  by  the  corporation,  that  the  buy- 
er had  been  guilty  of  such  fraud  as  "would 
have  warranted  a  rescission  of  the  sale,  the 
corporation  was  bound  by  the  election  of 
remedies,  though  the  attorney  who  sued  out 
the  attachment  was  ignorant  of  the  fraud. 
Baker  v.  Brown  Shoe  Co.  [Ark.]  95  S.  W.  808. 

8,  9.  Robertson  Lumber  Co.  v.  Anderson 
[Minn.]    105    N.    ^N^.    972. 

10.  Treasurer  of  corporation  who  was  al- 
lowed to  use  the  corporation's  bank  account 
for  his  individual  purposes,  deposited  in 
such  account  certificates  of  deposit  drawn 
to   him   as   guardian   and   representing   guar- 


dianship funds,  and  thereafter  checked  out 
and  a,ppropriated  such  funds.  Corporation 
held  not  liable.  Brookhouse  v.  Union  Pub. 
Co.    [N.    H.]    62    A.    219. 

11.  Vulcan  Detinning  Co.  v.  American 
Can   Co.    [N.   J.   Eq.]    62  A.   8&1. 

12.  Fraud  of  president  in  causing  reissue 
of  stock  which  had  been  assigned  by  him, 
thus  attempting  to  defeat  the  rights  of  the 
assignee.  First  Nat.  Bank  v.  Stribling 
[Okl.]    86   P.    512. 

13.  Notice  as  to  the  consideration  of 
municipal  bonds  purchased  by  a  bank. 
Thompson  v.  Mecosta  [Mich.]  12  Det.  Leg. 
N.   474,    104   N.   W.    694. 

14.  Arkansas  S.  W.  R.  Co.  v.  Dickinson 
[Ark.]    95    S.    W.    802. 

15.  Knowledge  of  president  of  a  mill  com- 
pany as  to  lien  on  property  ovv^ned  by  such 
company  could  not  be  imputed  to  a  bank 
from  wliicli  such  president  procured  a  loan 
for  his  company,  thougli  he  was  also  a  di- 
rector of  the  bank  and  a  member  of  its 
loan  committee.  TS^ardlaw  v.  Troy  Oil  MiJl 
[S.   C]    54    S.    E.    658. 

Ifi.  Wardlaw  v.  Troy  Oil  Mill  [S.  C]  54 
S.    E.    658. 

17.  See    5    C.    L.    814. 

18.  Director  or  president.  Westminster 
Nat.  Bank  v.  New  England  Electrical  Works 
[N.    H.]    62   A.    971. 

m.  Corporation  not  estopped  to  enforce 
a  condition  subsequent  in  a  deed  by  the  un- 
authorized declarations  of  its  president  that 
such  condition  would  not  be  enforced.     Lew- 
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officers  within  tlie  scope  of  their  duties.^*'  The  declarations  of  an  officer  that  ho 
is  such,  while  not  alone  sufficient  to  prove  that  he  is  the  officer  he  represents  him- 
self to  bC;,  are  admissible,  upon  such  question,  in  connection  with  other  evidence.-^ 

(§  15)  0.  Delegation  of  authority  hy  directors.-- — There  is  some  question  as 
to  whether  a  board  of  directors  may  delegate  their  duties  and  authority  to  an 
executive  committee,  even  with  the  consent  of  the  stockholders,-^  but  it  has  been 
held  that  they  may  delegate  the  performance  of  purely  ministerial  duties  to  a  com- 
mittee of  their  own  members  or  to  an  individual.-*  "Wliere  the  authority  of  such 
a  committee  is  not  questioned,  a  majority  of  the  committee  may  act  in  the  absence 
of  the  other  member  or  members,  at  least  as  to  matters  of  ordinary  business  of  the 
corporation.-^ 

(§  15)  P.  Personal  liability  of  officers  and  agents.-^ — An  officer  of  a  corpo- 
ration cannot  use  it  and  its  name  for  the  transaction  of  his  o'ttTi  business,  and  then 
repudiate  his  obligations  thus  incurred  on  the  ground  that  the  corporation  and  not 
he  himself  is  the  partv'  liable,^^  Intentional  participation  by  the  officers  of  a  cor- 
poration in  fraudulent  and  wrongful  acts  perpetrated  by  the  corporation  will  render 
such  officers  jointly  liable  with  the  corporation.-^  And  so  also,  where  a  corporation 
is  engaged  in  the  violation  of  the  law,  all  the  officers  and  shareholders  concerned  are 
liable  personally  to  a  party  injured.-^ 

Officers  of  corporations  are  personally  liable  to  the  corporation  for  all  acts  of 
spoliation  whereby  the  company  is  deprived  of  or  loses  its  property. ^'^  A  sale  of 
their  offices  by  the  officers  of  a  corporation  is  a  flagrant  breach  of  trust,  entitling  the 
corporation  or  its  representatives  to  sue  for  an  accounting  as  to  the  proceeds  of 
the  sale.'^ 

The  personal  liability  of  officers  for  mismanagement,"-  and  to  creditors,^"  is 
considered  elsewhere. 


iston  Water   &  Power  Co.  v.  Brown    [T\'ash.]  ' 
85   P.   47.  j 

20.  Corporation    held    bound    by    declara-  | 
tion    of    president    in    connection    with    sale 
of   lots.     Marshall   v.    Columbia,    etc.,    R.    Co.  I 
[S.    C]     53    S.    E.    417.      Misrepresentation    off 
manager   of   irrig^ation    company   as   to   loca-  I 
tion    of    water    rights.     Cleghon    v.    Barstow 
Irr.    Co.     [Tex.    Civ.    App.]     1.5    Tex.    Ct.    Rep.  ' 
221,   93   S.  W.  1020.      The  liability  of  the   cor-  ; 
poration  in  such  case  is  not  dependent  upon  [ 
the   corporation's  being  a  party  to   the  con- 
tract   Tvhich    the    party    to    whom    the    mis- 
representation   is    made    enters    ifito,    in    re-  | 
liance    upon    such    misrepresentation    and   on 
account    of    ■«'hich    he    sustains    his   loss,    nor 
is  It  necessarj-  that  the  corporation  be  bene- 
fited by  the  misrepresentation.     Id. 

21.  Kelly  v.  King  Yung  Benev.  Ass'n 
[Cal.   App.]    84    P.    321. 

22.  See   1   C.  L..   777. 

23.  Canada-Atlantic  &  Plant  S.  S.  Co.  v. 
Flanders    [C.   C.  -\.]    14.5    F.   875. 

24.  Giving  note  for  existing  obligation. 
First  Nat.  Bank  v.  Comm.ercial  Travellers' 
Home  Ass'n.  108  App.  Div.  78.  95  X.  Y.  S.  454. 

25.  Canada-Atlantic  &  P^ant  S.  S.  Co.  v. 
Flanders    [C.  C.  A.]    145  F.   875. 

26.  See   5  C.  L,.   814. 

27.  Officer  of  corporation  held  liable  in 
assumpsit  for  money  obtained  through  the 
medium  of  a  corporation  managed  and  con- 
trolled by  him.  Donovan  v.  Purtell.  216  111. 
629,  75  X.  E.  334.  A  verbal  promise  by  the 
oflacer  to  pay  a  debt  thus  contracted  in  the 


name    of   his    corporation    is   not    within    the 
statute   of   frauds.     Id. 

28.  Infringement  of  trade  mark.  Sax- 
lehner  v.    Eisner,   140   F.    938. 

29.  Officers  and  stockholders  of  Ne'w  Jer- 
sey corporation  illegally  practising  den- 
tistry in  Pennsylvania  held  liable  to  patient 
for  injury  inflicted  by  an  unlicensed  em- 
ployee while  operating  upon  plaintiit. 
Mandeville  v.  Courtright  [C.  C.  A.]  142  F. 
97. 

SO.  Officer  of  building  association  sold  all 
of  its  assets,  and  then  procured  the  cancella- 
tion of  the  mortgage  given  to  secure  tlie 
purchase  price,  leaving  the  association  with 
no  assets  except  unavailable  and  discredited 
securities.  Brinckerhoff  v.  Roosevelt  [C.  C. 
A.]  143  F.  478.  Where  a  director  of  a  cor- 
poration wrongfully  acquires  the  property 
of  the  corporation,  he  will  be  held  to  liold 
it  in  trust  for  the  corporation  and  its  credi- 
tors, as  where  a  director,  by  promising 
creditors  to  pay  their  debts,  induces  them 
not  to  bid  at  a  judicial  sale  of  the  corporate 
property,  and  thus  acquires  such  property 
at  an  unfair  price.  Lilienthal  v.  Betz  [N.  Y.J 
77  N.  E.  1002.  It  is  not  necessary  in  sucli 
an  action  by  a  creditor  to  allege  that  the 
sale  was  fraudulent  or  to  ask  to  have  it 
set  aside.  Id.  The  discharged  receiver  in 
voluntary  dissolution  proceedings  in  whicli 
the  sale  was  made  was  not  a  necessary  par- 
ty to  such  an  action.     Id. 

31.  Resignation  of  officers  of  beneficial 
association  pursuant  to  an  agreement  to  use 
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Statutory  VwJjilitics}* — Directors  voting  for  the  jiayment  of  dividencls  out  C)f 
the  capital  stock  are  liable  to  the  corporation  for  the  dividends  so  paid,"^  but  tliey 
are  not  liable  as  such  for  a  wrongful  declaration  of  a  dividend  unless  such  declara- 
tion amounts  to  either  an  actual  or  constructive  tort.^**  Statutory  liability  for 
misapplication  of  funds  depends  upon  the  pro\Tisions  of  the  statute.^^  To  make  one 
personally  liable  under  the  Illinois  statute  for  acting  as  officer  of  a  pretended  cor- 
poration, he  must  have  actively  participated  in  the  transaction  out  of  which  the 
indebtedness  arose. ^^ 

(§  15)  Q.  Liability  of  officers  for  mismanagement.^^ — Actionable  misnian- 
asrement  mav  consist  of  omission  of  duties  as  well  as  violation  thereof.*"  ^^^lere 
a  stockholder's  injuries  from  the  mismanagement  of  the  corporation  is  derivative 
froili  the  injury  done  the  corporation,  his  remedy  is  by  a  bill  for  that  purpose,  to 
which  the  corporation  and  all  the  directors  should  be  made  parties.*^  A  director 
of  a  corporation  cannot  be  held  liable  for  mismanagement  of  the  corporation  in  an 
action  to  set  aside  a  sale  of  pooled  stock  where  he  was  not  connected  with  the  sale, 
(hough  his  mismanagement  may  have  reduced  the  value  of  the  stock  so  as  to  bring 
about  the  sale.*^  The  success  of  the  corporation's  business,  notwithstanding  mis- 
management, is  no  defense  to  an  action  for  losses  caused  by  such  mismanagement.*^ 
The  receiver  of  an  insolvent  corporation  may  maintain  a  suit  in  equity  against  the 


their  influence  with  the  trustees  to  secure 
the  offices  for  the  other  parties.  Heineman 
V.  Marshall  [Mo.  App.]  92  S.  W.  1131.  A 
creditor  whose  claim  accrued  after  such 
breach  of  trust  could  not  sue  therefor. 
Quere,   whether   any  creditor  could    sue.     Id. 

32.  See  post,  this  section,  subsection  Q, 
Liability    of    Officers    for    Mismanagement. 

33.  See  post  §  16  G.  Rights  and  Remedies 
of  Creditors  Against  Directors  and  Other 
Officers. 

34.  See   5   C.   L.   815. 

35.  P.  L.  1896,  p.  286,  §  30.  Siegman  v. 
Kissel  [N.  J.  Eq.]  62  A.  941;  Siegman  v. 
Electric  Vehicle  Co.,  140  F.  117. 

Ho'fv  rtirector  may  exonerate  biiiiself: 
The  only  way  in  which  a  director,  who  is 
present  at  a  meeting  where  such  an  illegal 
act  is  done,  or  by  which  a  director  absent 
fiom  the  meeting,  may  exonerate  himself 
from  the  statutory  liability,  is  by  causing 
his  dissent  to  be  entered  at  large  on  the 
minutes  of  the  directors  at  the  time  the  act 
is  done,  or  forthwith  after  he  shall  have 
notice  of  the  same,  and  by  causing  a  true 
copy  of  said  dissent  to  be  published  within 
tw^o  w^eeks  after  the  same  shall  have  been 
so  entered,  in  a  newspaper  published  in  the 
county  where  the  corporation  has  its  princi- 
pal office.  Siegman  v.  Electric  Vehicle  Co., 
140    F.    117. 

36.  Ebelhar  v.  German-American  Security 
Co.'s  Assignee  [Ky.]  91  S.  W.  262.  V.Hiere 
dividends  are  paid  in  good  faith,  after  a 
proper  examination  of  the  financial  condi- 
tion of  the  company,  a  sudden  decline  of 
the  value  of  the  corporate  assets,  even  be- 
low the  point  of  solvency,  will  not  render 
the  directors  liable.  The  payment  of  divi- 
dends out  of  stock  cannot,  however,  be  justi- 
fied by  a  fictitious  surplus  created  by  an  in- 
fiated  valuation  of  the  assets.  Siegman  v. 
Electric  Vehicle  Co.,  140  F.  117.  Where  di- 
rectors act  in  good  faith  in  declaring  divi- 
dends from  a  fund  which  is  not  subject  to 
di.'stribution  in  this  manner,  they  will  not  be 
jointly    liable    for    the    whole    amount    thus 


distributed,  but  only  for  such  amounts  as 
they,  as  stockholders,  receive,  as  Avhere 
dividends  were  declared  by  directors  of  in- 
vestment company  from  expense  fund  by 
giving  stockholders  checks  for  their  respec- 
tive dividends,  which  checks  were  indorsed 
and  turned  back  to  the  corporation  and 
credited  to  the  redemption  fund.  Ebelhar 
v.  German-American  Security  Co.'s  Assignee 
[Ky.]   91  S.  W.   262. 

37.  Complaint  held  not  to  state  a  cause 
of  action  under  Code  Civ.  Proc.  §  1781, 
against  directors  for  misapplication  ot 
funds.  Shulman  v.  Star  Suburban  llealtv 
Co.,    99   N.   Y.    S.   419. 

3S.  Churchill  v.  Thompson  Elec.  Co.,  119 
111.   App.   430. 

39.  See    5   C.   L.   816. 

40.  Young  V.  Equitable  Life  Assur.  Soc., 
49  Misc.  347,  99  N.  Y.  S.  446.  A  cause  of  ac- 
tion against  a  part  of  the  directors  for  ac- 
tive wrongdoing  may  be  joined  with  a 
cause  of  action  against  other  directors  for 
omission  of  duties,  especially  where  the  ac- 
tion is  by  a  stockholder  suing  for  the  cor- 
poration, such  an  action  being  derivative 
and  equitable  in  its  nature.      Id. 

Pleatllng-!  Acts  of  omission  may  be 
charged  generally.  Young  v.  Equitable  Life 
Assur.    Soc,    49    Misc.    347,    99    N.    Y.    S.    446. 

41.  No  recovery  can  be  had  for  such  in- 
juries in  an  action  by  a  stockholder  against 
members  of  a  voting  trust  where  the  mis- 
nianagement  charged  as  committed  was  done 
by  a  portion  of  the  defendants  as  directors, 
the  other  defendants  not  being  directors! 
and  those  who  were  directors  constituted 
only  a  minority  of  the  board.  Lawrence  v 
Curtis    [Mass.]    77  N.  E.  314. 

42.  Weitze  V.  Burrage,  190  Mass.  267.  76 
N.  E.  508. 

43.  Where  the  officers  of  a  corporation 
have  illegally  or  wrongfully  occasioned  a 
loss  to  a  corporation,  it  is  neither  a  defense 
ror  a  mitigating  circumstance  that  despite 
such  illegal  or  wrongful  acts  the  corpora- 
tion   is    solvent,    or    that    the    stock    has    in- 
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directors  for  misfeasance  and  negligence  in  the  conduct  of  their  offices.**  A  di- 
rcx^tor,  though  in  a  sense  a  trustee,  ma}-  nevertheless  plead  the  statute  of  limitations 
against  his  liability  for  negligence  and  misfeasance  in  office.*^ 

Statutory  actions  against  directors.*^ 

(§  15)  Pk,.  Dealings  between  a  corporation  and  the  directors  or  other  officers 
and  personal  interest  in  transactions.^'' — Directors  occupy  a  fiduciary  relation  with 
respect  to  the  stockholders  and  are  bound  to  the  utmost  good  faith,*®  and  other 
officers,  such  as  president,  manager,  etc.,  occupy  a  similar  relation  tov/ards  the  stock- 
holders.*^ Directors  cannot  act  for  the  corporation  in  matters  in  which  they  are 
interested,^"  and  neither  directors  nor  other  officers  can  use  their  official  positions 
for  private  gain  at  the  expense  of  the  stockholders,^"^  and  where  such  a  gain  is  at- 
tempted, they  will  be  held  to  an  accounting  at  the  suit  of  a  stockholder  in  behalf  of 
the  corporation  f^  but  directors  and  officers  of  a  corporation  are  not  precluded  abso- 


creased  in  value  during  the  period  covered 
by  such  acts.  Jacobson  v.  Brooklyn  Lumber 
Co.    [N.   Y.]    76   N.   E.   1075. 

44.  Emorson  v.  Gaither  [Md.]  64  A.  26. 
Bill  by  receiver  against  directors  held  multi- 
farious in  that  the  specifications  and  charges 
of  negligence  and  malfeasance  did  not  ap- 
ply to  all  the  defendants,  but  a  defendant 
to  whom  all  the  charges  applied  could  not 
demur  because  of  the  multifariousness  as  to 
the  other  defendants.  Id.  A  bill  by  a  re- 
ceiver against  the  distributees  of  a  deceased 
director,  v.'hich  failed  to  show  that  deceased 
left  any  estate,  or,  if  he  did,  that  tlie  dis- 
tributees had  received  anything  from  it,  was 
fatally  defective  upon  demurrer.  Id.  An 
action  may  be  brought  by  a  receiver  of  a 
corporation  jointly  against  former  directors 
to  recover  money  lost  to  the  corporation 
through  the  alleged  misconduct  of  such  of- 
ficers. See  Banking  and  Finance,  7  C.  L. 
S5S.  Suit  by  receiver  of  National  Bank. 
Allen  V.  Luke,  141  F.  694.  Such  a  bill  must 
allege  the  acts  constituting  the  misconducL 
charged,  and  not  merely  that  the  defendants 
failed  to  perform  tlieir  official  duties  or 
^^•ere  negligent  in  the  performance  tiiereof. 
Id. 

45.  A  director  may  rely  upon  the  stat- 
ute of  limitations  when  the  action  is  not 
brouglit  within  the  statutory  period  from 
tlie  time  when  he  ceases  to  be  a  director. 
Emerson   v.   Gaither   [Md.]    64   A.  26. 

'      46,   47.      See   5   C.   L.    817. 

48.  Directors  liable  for  fraudulent  issue 
of  stock  to  tliemselves  without  paying  for 
same.  Hinkley  v.  Sac  Oil  Pipe  Line  Co. 
[Iowa]  107  N.  W.  629.  Directors  are  trus- 
tees for  the  stockholders  and  are  bound  to 
the  utmost  good  faith,  and  are  accountable 
to  them  upon  the  principles  governing  fi- 
duciary relations.  INIcCourt  v.  Singers-Big- 
ger  [C.   C.   A.]    145    F.    103. 

49.  McCourt  V.  Singers-Bigger  [C.  C.  A.J 
145   P.   103. 

50.  Camden  Land  Co.  v.  Lewis  [2\Ie.]  63 
A.  523;  Mobile  Land  Imp.  Co.  v.  Gass,  142 
Ala.  520,  39  So.  229.  And  cannot  be  counted 
to  make  up  a  quorum.  Wall  v.  Utah  Copper 
Co.  [N.  J.  E.;i.]  62  A.  533.  Where  the  di- 
rectors of  a  corporation  are  its  sole  bene- 
ficiaries, a  resolution  for  the  issue  of  stock 
to  the  directors  is  not  invalid.  Turner  v. 
Fidelity   Loan   Concern    [Cal.   App.]    83   P.    62. 

."fla.  V^^here  the  president  and  manager  oJ 
a      corporation      operating     theatres      under 


leases  secured  renewals  for  a  new  corpo- 
ration organized  by  "him  to  operate  the 
theatres,  the  new  corporations  held  the 
leases  in  trust  for  the  old.  McCourt  v. 
Singers-Bigger  [C.  C.  A.]  14  5  F.  10;!. 
^Yhere  an  officer  of  a  corporation  attempts 
to  make  a  secret  profit  on  stock  placed  in 
his  hands  by  the  corporation  for  sale,  ihe 
whole  amount  of  the  proceeds  of  such  a  sale 
belongs  to  the  corporation  and  may  be  traced 
as  trust  fund.s.  Camden  Land  Co.  v.  Lewis 
[Me.]  63  A.  523.  Agreement  between  officers 
for  increase  of  salaries.  Jacobson  v.  Brook- 
lyn Lumber  Co.  [N.  T.]  76  N.  E.  1075. 

51.  Where  one  of  the  defendants,  who 
was  the  president  and  manager  of  a  corpo- 
ration operating  theatres  under  leases,  se- 
cured renewals  of  the  leases  for  a  new  cor- 
poration organized  by  him  and  which  oper- 
ated the  theatres  under  sucli  renewals,  sucli 
defendant,  the  new  corporation,  and  its  of- 
ficers and  agents,  were  liable  to  the  old  cor- 
poration in  an  accounting  at  the  suit  of 
a  stockholder  suing  in  behalf  of  the  corpo- 
ration. McCourt  V.  Singers-Bigger  [C.  C. 
A.]  145  F.  103.  In  a  suit  by  a  stockholder 
in  behalf  of  his  corporation  to  recover  prop- 
erty held  by  an  officer  and  another  corpo- 
ration as  trustees  ex  maleficio  and  for  an 
accounting,  t!ie  defendants  were  entitled  to 
allowances  for  losses  incurred  in  bona  fide 
ventures  in  connection  with  such  property 
which  were  within  the  scope  of  the  business 
of  the  corporation.  Id.  In  such  a  suit  the 
former  president. of  the  old  corporation  was 
rot  entitled  to  the  allowance  of  an  increased 
salary  allowed  to  him  by  the  new  corpo- 
ration. Id.  But  the  defendants  Avere  en- 
titled to  an  allowance  for  losses  incurred 
in  the  operation  of  a  theatre  in  the  sum- 
mer, though  no  such  theatre  had  been  oper- 
ated by  the  old  company.  Id,  Interest  on 
the  fund  recovered  was  not  allov.-able  where 
it  did  not  appear  when  the  fund  was  ready 
for  distribution.  Id.  Where  the  officers  of 
a  corporation  procure,  the  purchase  by  the 
corporation  of  property  for  tliemselves  for 
their  own  benefit  and  at  the  expense  of  the 
interests  of  the  corporation,  they  will  be  lia- 
ble to  the  corporation  for  the  loss  thereby 
occasioned  to  it,  as  when  officers  of  an  in- 
surance com.pany  sold  worthless  stock  own- 
ed by  them  in  a  corporation  organized  to 
assist  the  first  corporation  to  maintain  a 
certain  reserve.  Bowers  v.  Male,  9  7  A.  Y. 
S.    722. 
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lutely  from  dealing  or  contracting  with  the  corporation,"  and  snch  dealings  are 
not  presumably  fraudulent,^^  but  they  are  regarded  with  such  suspicion  that  it  will 
take  only  slight  evidence  to  impeach  them.^*  Wliere  one  officer  or  agent  of  a  cor- 
poration undertakes  to  bind  his  company  by  a  contract  with  another  officer  or  agent, 
the  authority  of  the  officer  or  agent  representing  the  company  to  enter  into  the  con- 
tract must  be  clear  and  unquestionable.^^  The  president  of  a  corporation  may  buy 
property  and  sell  it  to  the  corporation,^^  but  a  mere  intention  to  convey  the  prop- 
erty so  purchased  to  the  corporation  will  not  establish  a  trust  in  favor  of  the  corpo- 
ration." There  is  no  rule  which  prohibits  a  director  from  engaging  in  an  inde- 
pendent business  competitive  with  that  conducted  by  his  corporation.^^ 

Purchase  of  corporate  property.^^ — ^A  director  m.ay  purchase  the  property  of 
tlie  corporation.^"  Such  a  transaction,  while  of  evil  tendency,  is  not  absolutely 
forbidden  or  regarded  as  carr^dng  such  weight  of  adverse  presumption  as  to  ren- 
der it  constructively  fraudulent,"^  but  when  assailed  it  will  not  be  upheld  unless 
it  be  shown  that  it  was  not  affected  by  fraud,"-  and  when  a  director  proposes, 
while  in  office,  to  buy  the  property  of  the  company,  the  fact  that  the  deal  is  not 
consummated  until  after  he  has  ceased  to  be  a  director  will  not  necessarily  take  the 
transaction  out  of  the  operation  of  this  rule."^  The  fact  that  the  property  is  not 
acquired  by  direct  purchase  from  the  corporation,  but  at  a  sheriff's  or  otlier  judicial 


52.  Directors.  In  re  Castle  Braid,  145  F. 
224;  Kessler  &  Co.  v.  Ensley  Co.,  141  F.  130. 
If  such  contracts  are  fair  and  free  from 
fraud,  and  In  the  interest  of  and  for  the 
benefit  of  the  corporation,  they  will  be  up- 
held, as  where  officers  paid  debts  of  corpora- 
tion and  took  latter's  note  for  same.  Sav- 
age V.  Madelia  Farmers'  Warehouse  Co. 
[Minn.]  108  N.  W.  296.'  Directors  and  of- 
ficers may  contract  with  their  corporation. 
Id.  The  president  of  a  corporation  may,  in 
the  absence  of  bad  faith,  take  obligations  or 
securities  from  his  corporation  for  an  actual 
indebtedness  to  him.  First  Nat.  Bank  v. 
Commercial  Travellers'  Home  Ass'n,  108 
App.  Div.   78,  95  N.  Y.  S.  454. 

53.  In  re  Castle  Braid  Co.,  145  F.  224; 
Kessler  &  Co.  v.  Ensley  Co.,  141  F.  130.  Tlie 
mere  fact  that  the  trustee  will  be  benefited 
does  not  estop  him,  as  trustee,  or  the  board 
of  trustees  of  which  he  is  a  member,  from 
doing  acts  for  the  benefit  of  the  corporation 
which  honest  bu.siness  .iudgment  would  call 
for.  Pitcher  v.  Lone  Pine-Surprise  Consol. 
Min.  Co.,  39  Wash.  60S,  SI  P.  1047.  The  fact 
that  a  claim  presented  against  a  bankrupt 
corporation  showed  that  it  was  upon  a  note 
given  to  an  officer  of  the  corporation  for 
money  lent  to  the  corporation  by  such  of- 
ficer was  not  sufficient  to  rebut  the  pre- 
sumption attaching  to  claims  filed  in  bank- 
ruptcy that  they  are  valid.  In  re  Castle 
Braid,    145    F.    224. 

54.  Kessler  &  Co.  v.  Ensley  Co.,  141  F. 
130:  In  re  Castle  Braid,  145  F.  224.  The 
conduct  of  officers  and  directors  in  dealing 
or  contracting  with  their  corporation  vi'ill 
be  tested  by  those  rules  of  fairness  and 
good  faith  which  equity  imposes  upon  trus- 
tees. Savage  v.  Madelia  Farmers'  Ware- 
house Co.  [Minn.]  108  N.  W.  236.  Where 
the  trustees  of  a  corporation  enter  into  a 
contract  beneficial  especially  to  themselves, 
and  the  transaction  becomes  the  subject  of 
.iudioial  inquiry,  it  will  be  most  closely  scru- 
tinized and  the  trustees  will  be  held  to  the 
utmost    good    faith.     Pitcher    v.    Lone    Pine- 


Surprise   Consol.    Min.    Co..    39   Wash.    608,    81 
P.    1047. 

55.  Evidence  held  insufficient  to  estab- 
lish the  authority  of  a  party  acting  as  secre- 
tary, treasurer,  and  general  manager  of  a 
corporation,  engaged  in  selling  the  stock 
of  another  corporation,  to  enter  into  an 
agreement  with  the  vice-president  of  tha 
selling  corporation  ■whereby  the  latter  should 
receive  one-half  of  the  commissions  on  all 
sales  of  stock  made  by  either  party.  Waters 
V.  American  Finance  Co.,  102  Md.  212,  62  A. 
357. 

56,  57.  Camden  Land  Co.  v.  Lewis  [Me.] 
63  A.  523. 

5S.  New  Tork  Automobile  Co.  v.  Frank- 
lin,  49  Misc.   8.   97  N.  Y,   S.  781. 

59.  See  5  C.   L.   819. 

60.  The  sale,  however,  will  be  closely 
scrutinized  and  the  burden  of  proving  good 
faith  is  upon  the  purchaser.  Union  Trust 
Co.  v.  Carter,  139  F.  717.  A  director,  acting 
openly,  may  purchase  for  himself  from  the 
board  of  which  he  is  a  member,  the  rest 
of  such  board  not  being  interested,  if  he 
does  not  assume  to  act  for  the  corporation 
and  his  colleagues  do  not  rely  upon  him. 
Kessler  &   Co.   v.  Ensley  Co.,   141   F.   130. 

CI.  Kessler  &  Co.  v.  Ensley  Co.,  141  F. 
130;  In  re  Castle  Braid,  145  F.  224.  There 
is  no  presumption  of  fraud  as  to  the  actions 
of  directors  in  selling  corporate  property  to 
another  director.  Polhemus  v.  Polhemus. 
100  N.  Y.  S.  263.  A  £ale  of  the  corporate 
property  to  another  corporation  of  whicli 
trustees  of  the  seller,  owning  claims  against 
it,  are  trustees,  is  not  necessarily  or  yro- 
sumptively  fraudulent.  Pitcher  v.  Lone 
Pine-Surprise  Consol.  Min.  Co.,  39  Wash.  60S, 
81   P.    1047. 

6-,I.  Kessler  &  Co.  v.  Ensley.  Co.,  141  F. 
130.  But  the  rule  does  not  apply  to  a  pur- 
chase by  a  director  from  trustees  whose  se- 
lection he  did  not  influence  or  control,  and 
who  were  chosen  by  stockholders  to  hold 
the  corporate  property  in  trust  to  sell  for 
the  benefit  of  creditors.     Id. 
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sale,  will  not  validate  the  piiTchaser's  title  where  it  is  tainted  with  fraud  and  viola- 
tion of  his  duty  as  a  director  or  officer  of  the  corporation;"*  but  even  where  a  sale 
of  corporate  property  to  a  director  is  resolved  upon  at  a  directors'  meeting  at  which 
the  presence  of  the  purchaser  is  necessary  to  make  up  a  quorum,  and  is  voted  for  by 
such  purchaser,  the  sale,  in  the  absence  of  fraud,  is  not  void,  but  is  voidable  at  the 
election  of  tlie  corporation,'^^  and  being  voidable  only,  such  a  sale  may  be  ratified 
by  the  corporation,*^"  or  the  corporation  may  be  estopped  to  rescind  it."'^  A  stock- 
holder may  likewise  be  estopped  to  repudiate  a  sale  of  corporate  property  to  a  di- 
rector."® A  trust  created  by  the  wrongful  purchase  of  the  corporation's  property 
by  one  of  its  omcers  may  be  discharged  by  a  subsequent  conveyance  to  such  officer 
of  the  company's  equity  in  the  property.*^  A  tender  msj  not  be  necessary  as  a  con- 
dition pi-ecedent  to  the  corporation's  right  to  recover  its  property  which  has  been 
fraudulently  acquired  by  a  director. '^^     The  measure  of  damage  in  such  a  suit  is 


63.  Kessler  &  Co.  v.  Ensley  Co.,  141  F. 
130.  Purchase  by  former  director  from  trus- 
tees   held    valid.      Id. 

64.  A  director  of  a  corporation,  ■who  Is 
also  its  secretary  and  treasurer  and  its  agent 
in  procuring"  a  loan  to  save  its  property 
from  sheriff's  sale,  cannot,  at  such  sale,  ac- 
quire interests  in  the  property  adverse  to 
the  corporation.  Fricker  v.  Amerieus  Mfg. 
&  Imp.  Co.,  124  Ga.  165,  52  S.  E.  65.  Where 
an  officer  and  agent  of  a  corporation,  while 
purporting  to  act  for  itself  in  securing  a 
loan  to  save  its  property  from  sherifTs  sale, 
procured  a  loan  and  bought  the  property  in 
his  o'Vv'n  name,  he  vras  not  entitled,  upon  a 
petition  by  the  corporation  to  recover  the 
property  and  for  an  accounting,  to  his  ex- 
pense.s  incurred  in  an  efEort  to  reorganize 
the  corporation  ■without  its  kno^wledge  or 
consent,  but  only  to  his  reasonable  expenses 
in  procuring  the  loan.  Id.  The  bringing  of 
an  equitable  action  to  recover  the  property 
did  not  ratify  the  defendant's  effort  to  ef- 
fect a  reorganization.  Id.  The  defendant 
having  claimed  credit  for  his  expenses  m 
procuring  the  loan,  the  plaintiff  should  have 
been  allo^ved  to  amend  its  petition  by  charg- 
ing collusion  bet-ween  the  defendant  and 
the  broker  through  -whom  the  loan  -was  pro- 
cured, and  that  he  had  given  the  broker  a 
mortgage  on  the  property  sued  for  bj^  the 
pla,intiff  to  secure  not  only  the  amount  loan- 
ed for  the  corporation  but  also  charges 
which  ■were  not  legitimate,  and  praying  that 
the  broker  might  be  made  a  party  and  the 
mortgage  cancelled,  etc.  Id.  The  fact  that 
the  property  of  a  corporation  is  acquired  by 
its  directors  and  officers  through  the  medi- 
um of  the  foreclosure  of  a  corporate  mort- 
gage ■will  not  protect  the  purchasers  from 
an  accounting  to  a  stockholder  -who  is  there- 
by defrauded,  as  -where  officers  and  directors 
of  corporation  formed  ne^w  corporation 
■which  acquired  the  property  of  the  old  by 
purchase  at  mortgage  sale.  Sparrow  v. 
Eement  [Mich.]  12  Det.  Leg.  N.  798,  105  N. 
"W.  881.  The  new  corporation  having  for  a 
while  recognized  the  complaining  stockhold- 
er as  a  member  of  the  new  corporation,  and 
then  having  repudiated  his  rights,  the  court 
decreed  that  such  stockholder  was  entitled 
to  the  value  of  the  same  number  of  shares 
in  the  corporation  as  he  held  in  the  old, 
with  such  dividends  thereon  as  had  been 
actually  paid  by  the  new  corporation  on  that 
class     of     stock.     Id.     The     stockholders    ot 
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the  ne-w  company  -were  not  necessary  par- 
ties to  the  action  by  the  defrauded  stock- 
holder against  the  new  company.  Id.  The 
cbjf-ction  that  the  stfictbolders  of  the  new 
company  -were  necessary  parties  could  not 
be  made  for  the  first  time  on  appeal  where, 
since  the  decree  below,  the  new  company 
h-ad  been  dissolved  and  its  property  placed 
In    the    hands    of   receivers.     Id. 

63.  Mobile  Land  Imp.  Co.  v.  Gass,  142 
Ala.   520,   39   So.    229. 

66.  Failure,  for  equitable  reasons,  to 
claim  a  cancellation  of  the  sale  as  to  lots 
sold  by  the  purchaser  to  innocent  third  per- 
sons, and  as  to  a  lot  improved  by  the  pur- 
chaser, did  not  constitute  such  a  partial  rati-. 
fieation  as  would  prevent  the  rescission  of 
the  sale  as  to  the  rest  of  the  property.  Mo- 
bile Land  Imp.  Co.  v.  Gass,  142  Ala.  520,  39 
So.    229. 

«:.  The  consideration  of  a  voidable  sals 
of  lots  by  a  corporation  to  one  of  its  direc- 
tors being  that  he  would  improve  a  portion 
of  the  lots,  the  fact  that  houses  were  erect- 
ed by  the  purchaser  on  a  part  of  the  prop- 
erty on  a  street  where  the  directors  and 
stockholders  might  have  seen  them,  or  that 
the  purchaser  told  one  of  the  directors  that 
some  of  the  lots  had  been  convej-ed  to  him, 
01  that  the  deeds  were  recorded  in  a  county 
■where  the  minority  stockholders  resided, 
was  not  sufficient  to  charge  the  company 
with  such  notice  as  would  bind  it  by  way 
of  estoppel.  Mobile  Land  Imp.  Co.  v.  Gass. 
142   Ala.    520^   39   So.   229. 

68.  A  stockholder  may  lose  the  right  to 
repudiate  a  sale  to  a  director  or  former  di- 
rector by  delaying  to  object  or  sue  until  the 
property  has  been  improved  by  the  pur- 
chaser and  great  expen.'^e  incurred  by  the 
latter  in  regard  thereto.  Kessler  &  Co.  v. 
Ensley   Co.,    141   F.    130. 

69.  Where  a  creditor  of  a  land  company 
was  induced  by  directors  and  officers  of  the 
company  to  sell  its  property  under  execu- 
tion, and  thereafter  to  convey  the  property 
to  another  corporation,  which,  in  turn,  con- 
veyed it  to  one  of  such  officers  and  another, 
the  resulting  trust  in  such  property  in  fa- 
vor of  the  land  company  ■was  extinguished 
by  a  subsequent  conveyance  to  such  parties 
of  the  land  company's  equity  of  redemption 
and  other  interests  in  the  property,  in  trust 
for  the  benefit  of  the  creditors  of  such  com- 
pany, and  hence  purchasers  of  the  property 
from    such     trustees    obtained    a    title    free 
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not  the  rents  and  profits  actually  received  hy  the  defendaiit,  but  the  reasonable 
rental  value  of  the  property  during  such  time  as  it  was  wrongfully  witiilieid  by  the 
defendant  from  the  corporation.'^ 

Purchase  of  corporate  obligations.'' — Where  a  director  of  a  corporation  be- 
comes obligated  for  tlie  corporate  debts,  he  is  entitled  to  reimbursement  from  the 
corporation.'^^ 

§  16.  Bights  and  remedies  of  creditors  of  corporations.  A.  The  relation  of 
creditors.'*" 

(§  16)  B.  Bights  and  remedies  of  creditors  against  the  corporation.'^  Vol- 
untary  preferences.''^ — In  the  absence  of  statutory  provision,  a  corporation  may  pre- 
fer a  creditor,"  but  by  statutes  corporations  have  been  brought  within  the  in- 
solvency laws,^*  and  under  these  laws  an  insolvent  corporation''*  cannot  make  a 
preferential  transfer  of  its  property,***  and  an  assignment  of  transfer  of  property 
made  in  contemplation  of  insolvency  is  likewise  void,*^  except  as  to  bona  fide  pur- 
chasers for  value  and  without  notice.^^     A  statutory  prohibition  of  preferences  by 


from  any  equities  in  favor  of  the  lana  1 
company.'  Kessler  &  Co.  v.  Ensley  Co.,  141  I 
F.    130.  { 

70.  Where  an  officer  fraudulently  ac-  i 
quires  the  company's  property,  and  an  ac- ' 
counting  is  necessary  in  order  to  determine 
what,  if  anything,  is  due  him  from  the  cor- 
poration by  reason  of  expenses  incurred  by 
him  in  acquiring  the  property,  no  tender  is 
necessary  as  a  condition  precedent  to  a  suit 
by  the  corporation  to  recover  the  property, 
provided  the  corporation  is  ready  to  pay 
whatever  may  be  found  due.  Fricker  v. 
'Americus    Mfg.    &    Imp.    Co.,    124    Ga.    165,    52 

P.    E.    65. 

71.  Fricker  v.  Americus  Mfg.  &  Imp.  Co., 
124   Ga.   165,    52    S.   E.   65. 

72.  See    5    C.    L.    S19. 

73.  Evidence  held  sufficient  to  sustain 
finding  that  directors  of  a  corporation  bo- 
came  obligated  for  and  paid  certain  obliga- 
tions of  the  corporation  and  were  entitled  to 
reimbursement.  Savage  v.  Madelia  Farmers" 
Warehouse  Co.  [Minn.]  108  N.  W.  296.  And 
evidence  held  not  conclusive  that  the  debta 
.so  paid  arose  from  unlawful  transactions 
sanctioned  by  the  directors  as  such,  nor 
that  the  payment  was  voluntary  within  the 
rules    applicable    to    such    payments.     Id. 

74.  See    5   C.    L.    819. 

75.  70.     See    5    C.    L.    820. 

77.  Mowen  v.   Nitsch    [Md.]    62  A.   582. 

78.  Code  Pub.  Gen.  Laws  1904,  art.  i'i, 
^    377.     Mowen   v.    Nitsch    [Md.]    62   A.    582. 

79.  A  corporation  which  owed,  apart 
from  the  preferential  mortgage  attacked. 
S32,500,  while  its  assets  amounted  to  only 
.$26,200,  and  it  was  wholly  unable  to  meet 
nnd  pay  its  debts  as  they  matured,  and  was 
without  sufficient  credit  to  borrow  money 
v»-ith  which  to  continue  its  business,  was 
insolvent.  Mowen  v.  Nitsch  [Md.]  62  A. 
5S2.  Insolvency,  within  the  meaning  of  P. 
U  1896.  p.  298.  §  164,  means  a  general  in- 
ability to  meet  liabilities  as  they  accrue, 
by  means  of  either  available  assets  or  of  an 
honest  use  of  the  company's  credit.  Rus- 
sell &  E.  Mfg.  Co.  V.  Faitoute  Hardware  Co. 
[N.  J.  Eq.]  62  A.  421.  Where  most  of  the 
cornoration's  assets  had  be«n  assigned  as 
collateral  security  for  its  debts,  and  the 
equity    of     redemption     in    such    assets    was 


worth  far  less  than  the  unsecured  debts, 
and  suits  had  been  brought  against  the 
company,  and  it  had  little  or  no  cash  or 
credit,  it  was  held  that  tlie  company  was  in- 
solvent, though  its  book  valuation  of  its 
assets  exceeded  its  liabilities  and  the  as- 
signee believed  such  valuation  to  be  cor- 
rect.    Id. 

SO.  Pub.  Laws  1896,  p.  298.  Porch  V. 
Agnew  Co.  [N.  J.  Eq.]  61  A.  721.  A  transfer 
of  corporate  bonds  to  a  director,  who  was 
also  the  president  of  the  corporation,  to 
secure  advances  made  by  such  president, 
held  invalid  under  tliis  statute.  Id.  Where 
the  property  of  a  corporation  was  trans- 
ferred to  two  of  its  directors,  who  agreed 
to  pay  certain  debts  of  the  corporation,  this 
amounted  to  a  preferential  transfer  in  favor 
of  the  debts  agreed  to  be  paid.  Mills  v. 
Hendershot    [N.   J.  Eq.]    62  A.   542. 

In  Califoruia  a  trust  for  the  benefit  of 
creditors  may  prefer  claims  for  running 
expenses.  -  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.   [Cal.]    82  P.   374. 

81.  P.  L.  189 6,  p.  298.  S  164.  Russell  &  E. 
Mfg.  Co.  V.  Faitoute  Hardware  Co.  [N.  J. 
Eq.]  62  A.  421;  Mills  v.  Hendershot  [N.  J. 
Eq.]    62   A.   542. 

82.  P.  L.  1896,  p.  298,  §  164.  Russell  & 
E.  Mfg.  Co.  V.  Faitoute  Hardware  Co.  [N.  J. 
Eq.]  62  A.  421.  The  purchaser  must  not 
only  pay  value  but  must  have  purchased 
without  notice.  Id.  I'nder  tiiis  statute,  even 
a  bona  fide  purchaser  for  value  without  no- 
tice is  not  protected  where  the  assignment 
or  transfer  is  made  after  the  company  has 
actually  suspended  its  ordinary  business. 
Id,  LTnder  this  rule,  an  assignment  or  trans- 
fer of  book  accounts  will  be  deemed  to  have 
been  made  at  the  time  of  the  delivery  of 
the  papers  and  not  at  the  time  of  the  exe- 
cution thereof.  Id.  And  the  fact  that  the 
suspension  is  involuntary  does  not  change 
the  rule  so  as  to  give  the  purchaser  a  good 
title  where  the  transfer  is  made  after  actual 
suspension   of  business.     Id. 

For  value:  Antecedent  indebtedness  is  not 
a  valuable  consideration,  within  the  rule 
that  protects  a  bona  fide  purchaser  for  value 
without  notice  from  the  operation  of  the 
rule  that  transfers  made  by  an  insolvent  cor- 
poration are   invalid      Russell  &  E.  Mfg.   Co. 
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an  insolveut  corporation  will  not  prevent  a  corporation  in  failing  eircuinst<mces 
from  making  bona  fide  settlements  of  its  debts,""  and,  a  fortiori,  a  corporation  in 
good  circumstances  may  make  such  a  transfer,**  but  a  transfer  b}'  an  insolvent  cor- 
poration of  its  property,  with  intent  to  hinder,  delay,  or  defraud  its  creditors,  is 
invalid  without  regard  to  the  insolvency  iaws.^^ 

Priorities  heticeen  claims.^'^ — The  statutes  generally  provide  for  preferences 
in  favor  of  claims  for  wages^^  and  services,-^  but  creditors  can  bind  only  themsehes 
by  agreements  as  to  priorities.^®  A  creditor  of  an  insolvent  corporation  cannot  ob- 
tain a  preference  through  the  unauthorized  acts  of  the  officers  of  the  corporation, 
such  acts  not  being  ratified  by  the  corporation,""  nor  can  a  mortgagee  in  trust  for 
bondholders,  under  a  mortgage  covering  after-acquired  property,  acquire  equities  in 
Ruch  property  superior  to  those  of  the  bondholders,"^  nor  can  a  pledgee  of  such 
property  acquire  an  equity  superior  to  that  of  mortgage  bondholders  by  reason  of 
lack  of  notice  that  the  property  pledged  was  covered  by  the  mortgage."-  A  trust 
estate  has  a  preferred  claim  against  an  insolvent  corporation  for  funds  invested  in 
the  stock  thereof,  where  the  corporation  had  notice,  at  the  time  of  such  investment, 
that  such  funds  were  trust  funds,"^  provided  the  funds  can  be  traced  into  the 
hands  of  the  corporation  at  the  time  it  became  insolvent  or  was  adjudicated  as 
such."*     A  corporation  which  has  been  placed   in  the  hands  of  receivers  has  no 


V.  E.  C.  Faitoute  Hardware  Co.  [N.  J.  Eq.l 
62  A.  421;  Mills  v.  Hendershot  [N.  J.  Eq.j 
62  A.  542. 

Notice:  Where  an  a.s.signee  of  corporate 
assets  knew,  at  the  time  of  the  assignment, 
that  a  mortg-age  upon  nearly  all  the  com- 
pany's property  had  been  foreclosed,  this 
was  sufficient  to  put  him  upon  such  inquiry 
as  to  prevent  him  from  claiming  to  be  a 
bona  fide  purchaser  without  notice.  Rus- 
sell &  E.  Mfg.  Co.  V.  Faitoute  Hardware  Co. 
IN.   J.  Eq.]    62   A.   421. 

S3.  Transfer  of  property  in  settlement  of 
debt  sustained.  Gordon  v.  Sonthgate  Bldg. 
Co..  109  App.  Div.  838,  96  X.  Y.  S.  717. 

84.  Assignment  of  claims  for  fire  insur- 
ance losses  in  settlement  of  a  bona  fide 
debt,  without  any  intention  to  prefer,  and 
while  the  corporation  was  solvent,  was  valid 
as  against  the  claim  of  a  receiver  thereafter 
appointed.  Voss  v.  Smith,  110  App.  Div.  104, 
97   N.   Y.   S.    3. 

85.  A  mortgage  given  to  secure  the  indi- 
vidual indebtedness  of  an  officer  of  the  cor- 
poration, held  invalid.  Mowen  v.  Nitscli 
[Md.]  62  A.  582.  A  false  statement  as  to 
what  constituted  the  major  portion  of  the 
consideration  of  the  mortgage,  held  to  stamp 
the  mortgage  as  fraudulent.  Id.  The  fact 
that  the  consideration  was  money  lent  to  the 
officer  of  the  corporation,  which  was  used 
by  him  in  the  business  of  the  corporation, 
did  not  validate  the  mortgage  as  against 
subsisting  creditors.     Id. 

86.  See   5   C.  L.   820. 

87.  Code  Civ.  Proc.  §  1204,  giving  labor- 
ers a  preference  as  to  claims  for  wages,  ap- 
plies to  all  assignments  by  corporations, 
wheth*  assignments  for  creditors  under 
Civ.  Code  §  3449  or  not.  Bank  of  Visalia  v. 
Dillonwood   Lumber  Co.    [Cal.]    82   P.   374. 

S8.  Stockholders  are  entitled  to  the  ben- 
efit of  a  preference  in  favor  of  claims  for 
sei-vices,  given  by  Ballinger's  Ann.  Codes 
&  St.,  §5  5919-5923.  Cors  v.  Ballard  Iron 
Works.    41    Wash.    390.   83   P.   900.      Resolution 


-if  stockholders  that  stockholders  should  re- 
ceive nothing  for  their  services,  held  aban- 
doned.    Id. 

89.  Claimants  for  materials  and  labor  not 
bound  by  agreement  of  principal  creditors 
allowing  the  trustee  preference  as  to  his 
claim  for  services.  Bank  of  Visalia  v.  Dil- 
lonwood   Lumber    Co.    [Cal.]    82    P.    374. 

90.  Unauthorized  act  of  officers  in  turn- 
ing over  to  creditor  a  bill  of  lading  to  prop- 
erty belonging  to  the  corporation,  and  seiz- 
ure of  the  property  by  the  creditor,  gave  the 
latter  no  priority.  Jones  v.  Northern  Pacific 
Fish  &  Oil  Co.   [^Vash.]   84  P.  1122. 

91.  The  mortgagee  is  charged  with  notice 
as  to  the  property  covered  by  the  mortgage. 
Guaranty  Trust  Co.  v.  Atlantic  Coast  Elec. 
R.  Co.   [C.  C.  A.]   138  F.  517. 

92.  Where  a  railroad  company  purchased 
the  property  and  assets  of  another  company, 
and  then  conveyed  the  same  to  a  new  cor- 
poration, the  beneficial  and  equitable  owner- 
ship of  such  assets  and  property,  however, 
being  retained  by  the  purchasing  company, 
and  all  the  stock  of  the  new  company  was 
delivered  to  such  purchasing  company,  a 
pledgee  of  such  stock  from  such  company 
did  not  acquire  any  equity  in  such  assets 
and  property  superior  to  the  equities  of  the 
holders  of  bonds  secured  by  a  mortgage 
%vhich,  by  virtue  of  a  clause  covering  after- 
acquired  property,  covered  the  beneficial 
ownership  or  interest  in  such  property  and 
assets.  Guaranty  Trust  Co.  v.  Atlantic 
Coast  Elec.  R.  Co.    [C.  C.   A.]    138   F.   517. 

93.  V\'here  an  executor  purchased  two 
certificates  of  stock,  one  being  issued  to  him 
as  executor  and  one  individually,  the  cor- 
poration was  charged  with  notice  that  the 
former  w^as  purcliased  with  trust  funds 
but  not  that  the  latter  was  so  purchased,  al- 
though the  latter  was  purchased  partly  with 
such  funds.  Harrison  v.  Fleischman  [N.  J. 
Eq.]    61   A.   1025. 

94.  Funds  invested  by  an  executor  in 
stock  of  a  building  and  loan  association  held 
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standing  to  raise  any  question  as  to  the  priorities  between  liens  upon  its  property.®^ 
Priorities  between  mortgagees  and  bondliolders  and  other  claiinants  are  considered 
elsewhere.^^ 

Assets  for  creditors.^'' — When  an  assessment  upon  stockholders  has  been  made 
it  becomes  a  corporate  asset,  and  as  such  the  right  to  collect  it  vests  in  a  receiver  of 
the  corporation.^^  The  liabilities  of  stockholders  for  unpaid  subscriptions/"  and 
their  statutory  liabilities^  as  assets  for  the  benefit  of  creditors,  is  treated  elsewhere. 

Winding  up  p-oceedings,  assignment,  receivership.'^ — An  assignment  of  all  the 
property  of  a  corporation  for  the  benefit  of  creditors  includes  the  good  will  of  the 
business  of  the  corporation/  the  right  to  use  the  corporate  name  as  the  designation 
of  articles  of  commerce  previously  so  designated,*  and  the  books  and  records  of  the 
corporation,^  and  where  property  exempt  by  law  from  attachment  or  execution  is 
excepted  from  the  assignment,  such  exception  includes  only  such  property  as  is 
expressly  exempt  by  statute.^ 

A  creditor  may  apply  for  a  receiver  for  a  corporation''  on  the  ground  that  the 
corporation  is  insolvent.^  The  title  to  the  corporate  assets  vests  in  the  receiver, 
whose  right  and  duty  it  is  to  collect  them."  Claims  against  a  corporation  which 
is  in  the  hands  of  a  receiver  must  be  presented  to^**  and  proved  before  the  receiver" 


not   sufficiently   traced   and   Identified.     Har- 
rison V.  Fleischman   [N.  J.  Eq.]   61  A.  1025. 

95.  Wetzel  &  T.  R.  Co.  v.  Tennis  Bros. 
Co.   [C.  C.  A.]    145    F.   458. 

96.  See  post,  this  section,  subsec.  C. 

97.  See   5   C.   L.    821. 

98.  Carter,  Rice  &  Co.  v.  Samuel  Hano 
Co.    [N.    H.]    64    A.    201. 

99.  See    post,    this    section,    subsection    E. 

1.  See   post   this   section,   subsection    F. 

2.  See   5  C.  L..   822. 

3.  Lothrop  Pub.  Co.  v.  Lothrop,  Lee  & 
Sheppard  Co.   [Mass.]  77  N.  E.  841. 

4.  Name  of  publications.  Lothrop  Pub. 
Co.  V.  Lothrop,  Lee  &  Sheppard  Co.  [Mass.] 
77  N.  E.   841. 

5.  Lothrop  Pub.  Co.  v.  Williams  [Mass.] 
77  N.  E.    844. 

6.  Lothrop  Pub.  Co.  v.  Lothrop,  Lee  «& 
Sheppard  Co.  [Mass.]  77  N.  E.  841;  Loth'-op 
Pub.  Co.  V.  Williams   [Mass.]    77  N.  E.   844. 

7.  Code  1899,  c.  53,  §  58.  Rainey  v.  Free- 
port  Smokeless  Coal  &  Coking  Co.,  58  W. 
■Va.'424,  52  S.  E.  528.  Where  complainants 
subscribed  to  stock  under  an  agreement  with 
the  holder  of  the  majority  of  stock,  who 
thereafter  repudiated  the  agreement  after 
complainants  had  endorsed  notes  for  the 
corporation  and  made  payments  thereon  out 
of  their  individual  funds,  they  were  creditors. 
Wood  &  Nathan  Co.  v.  American  Mach.  & 
Mfg.  Co.  [N.  J.  Eq.]  62  A.  768.  A  suit  to 
declare  a  corporation  insolvent  and  for  a 
receiver  may  be  maintained  by  the  holder  of 
mortgage  coupons.  Reinhardt  v.  Interstate 
Tel.  Co.  [N.  J.  Eq.]  63  A.  1097.  Such  a  suit 
was  not  a  remedy  under  the  mortgage,  with- 
in a  provision  of  the  mortgage  forbidding  the 
holder  or  holders  of  less  than  25%  of  the 
outstanding  bonds  or  coupons  from  institut- 
ing any  proceedings  to  foreclose  the  mort- 
gage, or  for  the  appointment  of  a  receiver, 
or  for  any  other  remedy  "under  this  mort- 
gage."    Id. 

8.  Policy  holder  in  assessment  insurance 
coriipany  is  a  creditor  within  this  rule.  Com- 
monwealth V.  Richardson  [Ky.]  94  S.  W.  639, 
afg      92     S.     W.     284.     Absolute     insolvency 


is  not  necessary  in  order  to  justify  the  ap- 
pointment of  a  receiver.  It  is  sufficient  if 
the  corporation  cannot  keep  its  business  go- 
ing. Wood  &  Nathan  Co.  v.  American  Mach. 
&  Mfg.  Co.  [N.  J.  Eq.]  62  A.  768.  Corpora- 
tion lield  insolvent  within  Corporation  Act,  § 
65,  P.  L.  1896,  p.  298,  so  as  to  be  subject 
to  a  suit  by  a  bondholder  for  a  receiver. 
Reinhardt  v.  Interstate  Tel.  Co.  [N.  J.  Eq.]  63 
A.   1097. 

9.  Carter,  Rice  &  Co.  v.  Samuel  Hano  Co, 
[N.  H.]  64  A-  201.  A  receiver  of  an  insolv- 
ent corporation  may  sue  for  an  accounting 
from  persons  illegally  in  possession  of  the 
property  or  funds  of  the  corporation.  Suit 
against  moitgagee  alleged  to  be  holding  un- 
der an  invalid  chattel  mortgage.  Pryor  v. 
Gray  [N.  J.  Eq.]  62  A.  439.  In  a  suit  by  a 
receiver  of  an  insolvent  corporation  for  an 
accounting  from  a  chattel  mortgagee  alleg- 
ed to  be  holding  under  an  invalid  mortgage, 
the  bill  held  sufficiently  definite.  Id.  In 
such  a  suit  the  receiver  is  not  confined,  in 
challenging  the  defendant's  wrongful  acts, 
to  those  acts  committed  after  the  receiver's 
appointment,  and  hence  may  rely  on  the 
fact  that  the  mortgage  was  not  legally,  re- 
corded and  that  there  was  no  such  delivery 
as  would  render  an  unrecorded  mortgage  val- 
id, though  there  was  a  complete  delivery  be- 
fore tlie  appointment   of  the   receiver.     Id. 

Stockholders'  liabilities  may  be  enforced  by 
a  receiver.  See.  post,  this  section,  subsec- 
tions E,  F.  And  in  the  exercise  of  his  right 
to  enforce  the  liability  of  a  stockholder, 
a  receiver  may  file  a  bill  to  ascertain  who 
are  stockholders.  McMaster  v.  Drew  [N.  J. 
Eq.]    62    A.    559. 

Jurisdiction  of  suit  by  receiver:  A  re- 
ceiver of  an  insolvent  corporation  appointed 
by  a  Federal  circuit  court  for  the  Southern 
District  of  Iowa  had  not  autliority  to  insti- 
tute a  suit  in  the  Federal  circuit  court  for 
the  district  of  Colorado  to  recover  a  fund 
for  the  benefit  of  creditors,  thougli  author- 
ized to  sue  in  such  court  both  by  that  court 
and  by  the  court  which  appointed  him.  Fow- 
ler v.  Osgood   [C.  C.   A.]   141  F.   20. 
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by  the  owner  tliereof.^^  In  Xew  Jerse}'  a  receiver  of  an  insolvent  corporation  may 
adjudicate  claims  against  the  corporation,  and  from  his  decision  an  appeal  lies  to 
the  court  of  chancery.^^  ^Tiere  the  same  receivers  are  appointed  by  the  Federal 
courts  of  several  states,  a  claim  for  services  rendered  them  may  be  adjudicated  in  the 
court  of  original  jurisdiction  where  it  is  convenient  to  do  so,  though  most  of  the 
property  of  the  corporation  lies  in  another  state  and  the  contract  was  made  in 
such  state/*  Y.Tiere  a  creditor  holding  the  vast  majority  of  claims  in  amount,  and 
probahly  in  number  as  well,  requests  that  the  receiver  sell  the  property  in  bulk,  it 
will  be  so  ordered.^^  The  costs  of  proceedings,  instituted  in  behalf  of  creditors,  to 
wind  up  the  affairs  of  a  corporation,  must  be  borne  by  the  creditors  in  proportion  to 
the  amount  realized  by  them.^^  Such  costs  may  include  a  reasonable  attorney's 
fee.^' 

(§  16)  C.  Rights  of  corporate  mortgagees  and  bondholders}^ — Where  a  party 
has  a  right  to  a  mortgage  on  corporate  property,  equity  will  enforce  his  equitable 
lien  by  compelling  the  execution  of  the  mortgage,^^  but  a  valid  corporation  bond  can 
be  issued  only  in  tlie  manner  provided  by  law,  and  a  court  of  equity  will  not  recog- 
nize a  party  as  an  equitable  bondholder  by  reason  of  an  agreement  which  does  not 
make  him  a  legal  bondholder,  where  the  effect  would  be  to  nullify  the  statutory 
provisions  relating  to  the  issue  of  bonds.^"  '  Some  of  the  limitations  upon  the  power 
to  issue  bonds  ai'e  that  they  may  be  issued  only  for  money,  labor,  or  property,^  and 
that  a  corporation  cannot  issue  bonds  convertible  into  new  stock.--     Tlie  validity  of 


10.  Where  the  judg-ment  appointing  a 
receiver  for  a  corporation  in  an  action  un- 
der Code  Civ.  Proc.  §§  1784,  1793,  providing 
for  the  sequestration  and  distribution  of  a 
corporation's  property  among-  its  creditors, 
provides  for  the  presentation  of  claims  be- 
fore the  receiver,  a  creditor  of  the  corpora- 
tion vinll  not,  ivithout  shov^ring  special  rea- 
son therefor,  be  allowed  to  be  made  a  party- 
defendant  -with  leave  to  answer.  Trowbridge 
v.   Troy  &  N.  E.  R.  Co.,  99  N.  T.  S.   435. 

11.  A  claim  by  a  promoter  and  ofRcer 
for  services  -was  not  sufficiently  proved  -where 
it  did  not  appear  what  the  services  were, 
nor  ^vhen  they  were  performed,  nor  at  whose 
lequest,  nor  that  the  company  had  accepted 
or  ratified  them.  Porch  v.  Agnew  Co.  [N.  J. 
Eq.]   61  A.  721. 

12.  Tlie  holder  or  o-wner  of  a  note,  the 
payment  of  which  has  been  assumed  by  a 
corporation,  and  not  the  maker,  is  the  credi- 
tor of  the  corporation,  so  as  to  be  entitled  to 
present  the  same  to  the  receiver  of  the  cor- 
poration, and,  upon  disallowance  by  him,  to 
an  appeal  to  the  court  -of  chancery  under 
Laws  N.  J.  1896.  p.  302.  c.  185,  §  78.  Conklin 
V.  U.   S.   Shipbuilding  Co.,   143  F.   631. 

13.  Laws  1896,  np.  301,  302,  c.  185,  §§  75-78. 
Conklin  v.  U.  S.  Shipbuilding  Co.,  143  F.  631. 
But  this  provision  does  not  extend  to  claim.s 
for  services  rendered  to  the  receiver.  Such 
claims  must  be  adjudicated  by  the  court  in, 
the  first  instance.  Laws  1896,  p.  304,  §  85. 
Id. 

14.  Colonial  Trust  Co.  v.  Pacific  Packing 
&  Navigation  Co:,  142  F.  208. 

15.  Wenar   v.    Schwartz    [La.]    41    So.    360. 
IG.     Under    Sand.    &    H.    Dig.    §    1426,    for- 

Viidding  preferences  by  insoU'ent  corpora- 
tions, and  providing  that  a  single  creditor 
may  institute  proceedings  to  wind  up  the  af- 
fairs of  a  corporation,  a  suit  by  a  single 
creditor   is   for   the   benefit   of   all   the   credi- 


tors, and  the  costs  of  such  suit  must  be 
borne  as  indicated  in  the  text.  Bradshaw 
V.  Bank  of  Little  Rock  [Ark.]   89  S.  TV.  316. 

17.  The  allowance  of  the  attornej^'s  fee 
does  not  come  out  of  the  corporation,  but 
from  the  creditors,  in  proportion  to  the 
amounts  realized  by  them.  Bradsha%v-  v. 
Bank  of  Little  Rock  [Ark.]  89  S.  W.  316. 
The  application  for  an  attorney's  fee  may 
be  made  by  either  tlie  plaintiff  or  by  the 
attorney.  Id.  Where  the  corporation  ad- 
mits insolvency,  and  a  receiver  is  ap- 
pointed, and  here  the  services  of  the 
attorney  end,  the  amount  of  his  fee  is 
determined  by  what  would  be  a  reasonable 
charge  against  his  clients  for  the  services 
performed.     Id. 

18.  See  5   C.  L.   826. 

19.  As  "Where  a  contract  T\-ith  a  corpora- 
tion calls  for  a  mortgage  by  the  corpora- 
tion to  secure  certain  notes,  under  the  rule 
that  equity  will  consider  that  as  done  which 
ought  to  have  been  done,  a  court  of  equity 
will  require  the  mortgage  to  be  executed,  or, 
■where  one  has  already  been  irregularly  exe- 
cuted, it  will  be  sustained.  Stiewell  v.  Webb 
Press  Co.    [Ark.]   94  S.  W.  915. 

20.  Since  in  Massachusetts  a  street  rail- 
road company  cannot  issue  bonds  without 
the  approval  of  the  board  of  railroad  com- 
missioners, the  holder  of  an  agreement, 
whereby  such  a  company  agrees  to  deliver 
to  him  a  certain  amount  of  first  mortgage 
bonds  as  soon  a,s  the  issue  of  such  bonds 
is  authorized  by  the  railroad  commission, 
acquires  no  ri.ght,  legal  or  equitable,  to  any 
of  such  bonds  until  their  issue  is  authoriz- 
ed by  the  railroad  commissioners.  Augusta 
Trust  Co.  V.   Federal    Trust   Co..    140    P.   930. 

21.  Const,  art.  12,  §  6,  providing  that  no 
corporation  shall  issue  bonds  except  for 
money,  labor,  or  property,  does  not  require 
that   the    corporation    shall   receive   a   dollar 
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c-orporate  bonds  as  clepeiKlent  upon  the  affixing  of  the  corporate  seal  thereto  has 
aheady  been  considered.-"  A  bond  issue  may  be  attacked  as  fraudulent/*  but  the 
title  of  bona  fide  holders  of  coupon  mortgage  bonds  issued  by  a  corporation  and 
payable  to  bearer,  \Aliich  are  taken  before  maturity,  is,  like  the  title  to  commercial 
paper  so  taken,  good  against  all  secret  equities  claimed  by  the  corporation  or  third 
parties,^^  but  in  proceedings  by  mortgage  bondholders  to  foreclose,  the  defendant 
corporation  mav  defend  l)y  showing  that  the  bondholders  are  not  bona  fide  holders 
for  value  without  notice,-*'  and  where  such  defense  is  established,  the  amount  of  the. 
recovery  should  be  limited  to  the  actual  amount  expended  in  the  purchase  of  the 
bonds,  with  interest.^^  One  holding  corporate  bonds  as  collateral  security  is  en- 
titled to  a  distribution  in  proportion  to  the  amount  of  the  bonds  held,  and  not  in 
proportion  to  the  debt  secured,-®  and  the  assignee  of  the  pledgee  acquires  no  greater 
rights  than  those  possessed  by  the  pledgee.-^  The  delivery  of  corporate  bonds  as 
collateral  security  for  a  loan  is  an  equitable  assignment  of  the  bonds.""  The  rights 
of  mortgagees  are  suliject  to  such  priorities  as  may  be  given  to  other  claim.ants  by 
statute."^  Mortgage  bonds  acquired  after  a  mechanic's  lien  has  attached  to  the 
property  of  the  corporation,  and  with  notice  of  such  lien,  are  sul)ject  to  tlie  lion.^^ 


in  money  for  each  dollar  of  indebtedness, 
but  that  the  amount  received  shall  bear 
some  reasonable  approximation  to  the  indebt- 
edness. Western  Supply  &  Mfg.  Co.  v.  U. 
S.  &  Mexican  Trust  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  94S,  92  S.  W.  986.  Authority 
to  issue  bonds  for  money  or  property  implies 
authority  to  issue  bonds  and  pledge  them 
for  money.     Id'. 

22.  The  reason  being  that  this  mig-ht  de- 
prive the  existing  stockholders  of  their  right 
to  participate  in  the  issue  of  new  stock. 
Wall  V.  Utah  Copper  Co.  [N.  J.  Eq.]  62  A. 
533.  See  ante  §  14  B,  Capital  Stock  and 
Shares  of  Stock. 

23.  See  ante  §  6,  subsec.  D,  subd.  Mode  of 
Execution  of  Contracts. 

24.  A  bond  issue  which  was  attacked  as 
fraudulent  and  ultra  vires  by  the  holders 
of  a  previous  issue,  considered  and  held  valid. 
Redwood  V.  Rogers    [Va.]   53  S.  E.   6. 

25.  Bona  fide  liolder  for  value  without 
notice  of  corporate  bonds  not  affected  by 
prior  agreement  by  tlie  corporation  to  sell 
some  of  such  bonds  to  a  third  party.  Lem- 
beck  V.  Jarvis  Terminal  Cold  Storage  Co. 
[N.   J.   Err.   &  App.]    64   A.    126. 

26.  As  where  the  holders  purchased  the 
bonds  for  less  than  their  face  value,  with 
notice  of  irregularity  in  their  issue,  and 
that  they  had  only  been  pledged  for  collater- 
al security,  and  that  the  sum  paid  was  sub- 
stantially the  amount  required  for  their  re- 
demption. Shellenberger  v.  Altoona  &  P. 
Connecting  R.   Oo.,   212   Pa.   413,  61  A.   1000. 

27.  Shellenberger  v.  Altoona  &  P.  Con- 
necting  R.   Co.,    212   Pa,    413,    61   A.    1000. 

28.  Western  Supply  &  Mfg.  Co.  v.  U.  S. 
&  Mexican  Trust  Co.  [Tex.  Civ.  App.]  14  Tex. 
Ct.   Rep.   948,   92   S.  W.   986. 

29.  Lessee  of  mining  corporation's  prop- 
erty paid  debt  for  whicli  its  bonds  were 
pledged  and  took  assignment  of  the  bonds, 
and  then,  through  an  invalid  act  of  the  di- 
rectors, sought  to  acquire  the  company's 
equity  of  redemption,  and  foreclosed  the 
mortgage  securing  the  bonds  and  appro- 
priated all  the  proceeds.  Held  that  he  was 
liable    to   the    corporation    for    the    excess    of 


the  proceeds  above  the  amount  of  the  debt 
for  which  the  bonds  were  pledged,  witli  in- 
terest and  costs,  and  amounts  paid  on  a  sec- 
ond mortgage.  Brinkerlioff  Zinc  Co.  v.  Boyd, 
192  Mo.  597,  91  S.  W.   523. 

30.  Such  assignment  may  be  enforced  to 
protect  the  consideration  therefor,  thougli 
there  was  no  transfer  from  tlie  registered 
owners  and  no  power  of  attorney  executed 
by  them  otlier  than  tlie  blank  power  on  the 
bonds.  Presbyterian  Board  of  Relief  for 
Disabled  Ministers,  etc.  v.  Gilbee,  212  Pa.  310, 
61  A.  925.  Sueia  assignment  was  good  even 
against  the  trustee  in  bankruptcy  of  the  cor- 
poration, the  assignment  being  upon  a  pres- 
ent consideration.     Id. 

31.  Under  N.  C.  Code  1883,  §  1255,  a  judg- 
ment against  a  corporation  for  a  tort  takes 
priority  over  the  mortgage,  and  a  judgment 
against  a  waterworks  company  for  dam- 
ages caused  by  the  company's  failure  to  fur- 
nish a  sufficient  water  supply  to  extinguish 
a  fire  comes  within  tliis  provision.  Guardian 
Trust   &   Deposit  Co.   v.   Fisher,    200   U.   S.    57, 

50   Law.    Ed. .     Under   N.   C.    Code    1883,    § 

1883,  giving  judgments  for  torts  priority  over 
mortgages,  where  a  corporation  purchased 
waterworks  subject  to  a  mortgage,  not  only 
the  interests  of  tlie  purchaser,  but  also  tlie 
absolute  title  to  the  property,  was  subject 
to  a  judgment  against  tlie  purchaser  for  a 
tort,  to  the  exclusion  of  the  lien  of  the  mort- 
gage.    Id. 

32.  Especially  where  the  bonds  are  not 
taken  in  open  market  but  are  taken  direct 
from  the  corporation  by  an  officer  thereof 
as  security  for  advances,  at  a  time  wlien  he 
knew  tliat  tlie  corporation  was  insolvent. 
Porch  V.  Agnew  Co.  [N.  J.  Eq.]  61  A.  721. 
Pub.  Laws  1898,  p.  550.  ?  28,  furthermore, 
provides    tliat    the    mechanic's    lien    shall    be 

j  subject  to  any  mortgage  given  under  the 
circumstances  contemplntcd  by  and  in  con- 
formity witli  §  15.  which  provides  that  any 
mortgage  recorded  before  a  lien  claim  is  fil- 
ed shall  have  priority  to  the  extent  of  the 
money  actually  advanced  by  the  mortgagee 
and  applied  to  the  erection  of  any  new  build- 
ing   on    the    mortgaged    premises,    thus    ren- 
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A  Jimior  mortgagee  can  set  up  no  defense  that  the  mortgagor  could  not  set  up.^^ 
In  the  notes  will  be  found  decisions  relating  to  exceptions  to  the  report  of  the  master 
in  foreclosure  proceedings/*  and  as  to  findings  therein  upon  the  validity  of  the  bonds 
and  the  title  of  the  holders.^" 

One  of  the  methods  of  subscription  to  mortgage  bonds  is  b}-  an  underwriting 
agi^ement,  and  decisions  relating  thereto  are  collated  in  the  notes.^" 

Mortgage  claims  against  an  insolvent  corjroration  should  be  evidenced  not 
only  by  acts  of  mortgage  signed  by  the  proper  officer  but  also  by  proof  that  tlje 
officer  was  duly  authorized  by  the  direotors  to  execute  the  instruments.^'^  Corpo- 
rate mortgages  cover  all  renewals  of  the  obligations  originallv  secured,''^  and  mav 


during  the  lien  superior  to  other  mortg-ages. 
Id.  See  Liens,  6  C.  L.  451;  Mechanics'  Liens, 
6   C.   L.   611;   Mortg-ages,    6   C.  L.    681. 

33.  Hence,  junior  mortgagee  of  corpora- 
tion property  could  not  set  up  usury.  See 
P.  L.  1902.  p.  459.  Lembeck  v.  Jarvis  Termi- 
nal Cold  Storage  Co.  [N.  J.  Err.  &  App.]  64 
A.   126. 

34.  Exceptions  to  master's  report  in  fore- 
closure proceedings,  as  to  the  value  of  stock 
sold  by  complainant  to  the  company,  over- 
ruled. Oliver  v.  Rahway  Ice  Co.  [N.  J.  Eq.] 
61  A.  901. 

35.  In  proceeding's  to  establish  the  valid- 
ity of  corporate  bonds  and  to  foreclose  a 
morlg-age  securing  them,  it  Tvas  proper  for 
the  court  to  find  that  the  bonds  had  been  is- 
sued and  negotiated  and  had  been  acquired 
for  value  and  in  good  faith,  without  deter- 
miningr  either  the  amount  due  on  the  bonds 
or  who  held  them,  especially  where  the  right 
w^as  reserved  to  allow  tlie  bondholders  to 
come  in  afterwards  and  prove  their  claims. 
Western  Supply  &  Mfg.  Co.  v.  U.  S.  &  Mexican 
Trust  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
948,  92  S.  W.  986.  It  was  not  necessary,  in 
such  proceedings,  to  find  the  number  of  cer- 
tificates held  by  a  bondholder  whose  claim 
was  adjudicated,  and  a  clerical  error  in  a 
finding-  as  to  such  number  w^as  immaterial 
•w^here  the  finding  as  to  the  amount  of  the 
clpim  -was  correct.  Id.  Wliere  the  decree 
in  proceedings  to  determine  the  validity  of 
corporate  bonds  and  to  foreclose  a  mort- 
gage securing  them  showed  tliat  the  bonds 
were  valid,  and  that  the  owners  acquired 
them  for  value  and  in  good  faitli,  it  will  be 
inferred,  in  the  absence  of  a  statement  of  the 
facts,  that  the  trial  judge  had  before  him 
evidence    to    sustain   such    findings.     Id. 

36.  Nature  of  liability:  V\'^here  the  sub- 
scriptions by  tlie  several  members  of  the 
syndicate  were  several,  the  liability  of  any 
one  of  its  members  on  his  subscription  was 
not  dependent  upon  the  obtaining  of  the 
requisite  number  and  amount  of  subscrip- 
tions to  take  all  tlie  bonds  of  the  issue  for 
the  sale  of  which  tlie  syndicate  -was  form- 
ed, there  being  no  such  provision  in  the  syn- 
dicate agreement.  •  Knickerbocker  Trust  Co. 
V.  Davis.    143   F.   587. 

Right  to  subscribe;  The  fact  that  a  party 
is  a  large  holder  of  the  stock  of  'a  corpo- 
ration and  is  largely  interested  in  its  suc- 
cess, and  as  an  inducement  to  others  to  sub- 
scribe to  the  bonds  of  the  company,  offers 
a  bonus  of  such  stock  to  subscribers  to  the 
bonds,  cannot  affect  such  party's  rig-ht  to 
join  with  other  subscribers  in  creating  an 
underwriting  syndicate  to  take  the  bonds. 
Eastern  Tube  Co.  v.  Harrison,  140  F.  519. 


j       Effect       of       in.solvency       of       corporation: 

\yhere,  in  an  agreement  between  a  corpora- 
tion and  an  underwriting  syndicate  organ- 
ized to  take  the  bonds  of  the  corporation,  it 
v.as  agreed  that  the  members  of  the  syndi- 
cate should  not  have  to  pay  for  the  bonds  un- 
til the  expiration  of  a  certain  time,  but  that 
the  corporation  might  use  their  subscriptions 
as  collateral  to  raise  funds,  the  members  of 
the  syndicate  were  liable  to  a  pledg-ee  of 
their  subscriptions,  though  the  corporation 
became  insolvent  before  the  date  upon  whicli 
the  syndicate  was  to  pay  for  the  bonds.  Eastern 
Tube  Co.  V.  Harrison,  140  F.  519.  A  member 
of  the  syndicate  could  not,  in  an  actioii 
against  him  by  the  pledgee  of  his  subscrip- 
tion, set  off  claims  ag-ainst  the  corporation 
acquired  after  the  assig-nment  of  the  sub- 
scription.    Id. 

Fraud:  Subscriptions  to  bonds  under  an 
underwriting-  agreement  may  be  rescinded 
where  they  are  induced  by  fraudulent  repre- 
sentations, as  when  fraudulent  representa- 
tions were  made  by  company  promoting-  the 
syndicate  for  the  underwriting,  as  to  the 
title  to  the  bonds  and  the  purposes  to  which 
the  proceeds  would  be  applied,  such  com- 
pany having-  a  claim  against  the  bonds  as 
pledgree,  which  it  concealed,  and  the  proceeds 
being-  used  to  pay  its  debt  instead  of  for 
development  of  the  company  issuing-  the 
bonds,  as  represented  by  the  syndicate  pro- 
moter. Rose  V.  Merchants'  Trust  Co..  96  N. 
Y.  S.  946.  Damage  is  not  essential  to  rescind 
for  fraud  (Id.),  but  this  rule  seems  to  prevail 
only  in  the  case  of  subscriptions  to  cor- 
porate stock  (Id.).  Where  the  bonds  un- 
derwritten were  placed  with  a  company  as 
syndicate  manag-er,  and  such  company,  upon 
the  security  of  the  subscriptions  of  the  mem- 
bers of  the  underwriting-  syndicate,  made 
a  loan  to  the  corporation  issuing  the  bonds, 
a  member  of  the  syndicate  did  not  waive  his 
right  to  rescind  his  subscription  by  paying 
the  syndicate  manager  for  the  bonds  sub- 
scribed by  him  and  taking  possession  of 
them  for  the  purpose  of  tendering  them  to 
the  syndicate  promoter  and  demanding:  a 
rescission  on  account  of  the  fraud  of  such 
promoter.  Id.  The  suit  to  rescind  a  sub- 
scription to  bonds  under  an  underwriting 
agreement  might  be  brought  against  the 
syndicate  promoter  without  joining-  either 
the  corporation  issuing-  the  bonds  or  the  syn- 
dicate manager,  where  such  promoter  was 
practically  the  owner  of  the  bonds  and  had 
received    the    proceeds    of    their    sale.      Id. 

37.  In  re  Red  River  Line,  115  La.  867,  40 
So.   250. 

38.  Sureties  on  note  of  corporation  paid 
the    note    and    took    corporation's    notes    for 
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cover  after-acquired  as  well  as  property  presently  owTied.^^  Where  a  corporation  is 
authorized  to  mortgage  its  franchises  and  rights,  these  may  be  sold  under  a  mort- 
gage thereon  and  the  purchaser  will  acquire  them,  though  the  corporate  right  to 
exist  cannot  be  sold.*'*  The  powers  of  the  trustee  in  a  corporate  mortgage  depend 
upon  the  provisions  of  the  mortgage,*^  and  the  liabilities  of  the  trustee  to  the  bond- 
holders'for  mismanagement  may  also  be  thus  limited,*^  but  a  court  of  equity  oan- 
not  be  deprived  of  its  jurisdiction  to  supervise  the  conduct  of  trustees  in  the  exe- 
cution of  tlieir  trusts  by  stipulations  in  the  mortgage.*^  A  trustee  in  a  mortgage 
securing  corporate  bonds  is  liable  for  a  diversion  of  the  proceeds  of  a  foreclosure 
sale.**^    A  bondholder  should  not  be  appointed  trustee  in  a  mortgage  securing  the 

bonds.*^ 

(§16)  D.  Officers  and  stocklwlcUrs  as  creditors.^ — The  relation  between  a 
corporation,  and  its  directors,  or  other  officers,  does  not  preclude  transactions  where- 
by the  former  may  become  the  debtor  of  the  latter,*^  but  such  transactions  by  stock- 
holders and  directors  in  control  of  the  corporation  should  be  carefully  scrutinized, 
since  their  interest  as  creditors  may  conflict  with  their  duty  to  the  corporation.*^ 
A  stockholder  is  not  necessarily  rendered  a  creditor  by  a  stipulation  in  his  certificate 
of  stock  for  withdrawal  after  a  certain  length  of  time*'-*  and  for  interest.^"     An 


amount  paid  by  each  surety,  each  note  be- 
ing- also  signed  by  an  the  sureties  except 
the  one  to  which  it  was  given.  Pollard  v. 
Pittman  [Ind.  App.]  77  N.  E.  293. 

39.  Mortg-age  construed  as  to  what  after- 
acquired  property  was  covered  by  it.  Guar- 
anty Trust  Co.  V.  Atlantic  Coast  Elec.  R.  Co. 
[C.  C.  A.]  138  F.  517.  Wliere  a  mortgage  is 
antedated,  property  acquired  between  the 
date  of  the  mortgage  and  the  date  of  its  ex- 
ecution and  delivery  is  after-acquired.  Id. 
Where  a  railroad  company,  all  of  whose 
property,  present  and  after-acquired,  'was 
covered  by  a  mortgage  to  secure  bondholders, 
purchased  the  property  of  another  company 
and  then  conveyed  the  same-  to  a  new  com- 
pany in  trust  for  the  use  and  benefit  of  the 
mortgagor  company,  all  of  the  stock  of  the 
new  company  being  delivered  to  the  mort- 
gagor company,  which  thereafter  pledged 
the  same  to  the  mortgage  trustee  as  securi- 
ty for  a  loan,  such  trustee  was  charged  with 
notice  of  the  lien  of  the  mortgage  upon  the 
property  so  acquired  and  could  not  assert 
any  equity  superior  to  those  of  the  mortgage 
bondholders.     Id. 

40.  Mortgage  sale  held  to  pass  rights  of 
waterworks  company  under  contract  with 
city.  City  of  Vicksburg  v.  Vicksjurg  "Water- 
works   Co..    202    U.    S.    453.    50    Law.    Ed. . 

41.  Trustee  held  to  have  power  to  release 
certain  portions  of  the  mortgaged  property 
from  the  lien  of  the  mortgage.  Fidelity 
Trust  Co.  V.  National  Coal  &  Iron  Co.  [Ky.] 
89  S.  W.  718.  An  authority  to  a  trustee  of 
corporate  property  to  mortgage  it  to  pay 
debts  will  not  authorize  a  mortgage  to 
secure  debts.  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.  [Cal.]    82  P.   374. 

Ris'it  to  compensation:  A  party  is  not 
a  trustee  entitled  to  salary  as  such  mere- 
ly because  he  is  designated  as  "trustee"  in 
an  agreement  whereby  he  is  placed  in  the 
management  of  the  corporation's  business. 
Bank  of  Visalia  v.  Dillonwood  Lumber  Co. 
[Cal.]    82    P.    374. 

43.  Where  the  mortgage  stipulated  'that 
the  trustee  was   to   be  liable   only  for  will- 


ful or  intentional  breaches  of  the  trust,  he 
could  not  be  held  liable  for  mistakes  or 
misconceptions  of  duty.  Black  v.  Wieder- 
sheim,    143    F.     359. 

43.  Reinhardt  v.  Interstate  Tel.  Co.  [N. 
J.    Eq.]     63    A.    1097. 

44.  Where  trustee  had  notice  that  cor- 
poration claimed  portion  of  proceeds,  but 
nevertheless  paid  all  the  proceeds  to  the 
bondholder.  Brinkerhoff  Zinc  Co.  v.  Boyd, 
192    Mo.     597,    91    S.     W.     523. 

45.  And  an  order  making  such  an  appoint- 
ment will  be  reversed  upon  the  appeal  of  the 
corporation.  In  re  Bostwick,  110  App.  Div. 
329,  '97    N.    Y.    S.    76. 

46.  See    5    C.    L.    827. 

47.  The  mere  fact  that  a  director  or  of- 
ficer of  a  corporation  is  its  'principaJ.  credi- 
tor will  not  prevent  him,  as  such  creditor, 
from  taking  the  necessary  steps  to  secure  the 
payment  of  'his  claim,  sucli  as  foreclosure 
of  mortgage,  where  the  corporation  lias  no 
funds  to  pay  the  debt  secured  thereby. 
Michel  V.  Betz,  108  App.  Div.  241,  95  -N.  Y.  S. 
844.  Where  directors  took  a  transfer  of 
corporate  property  in  consideration  of  their 
undertaking  to  pay  a  -corporate  debt,  the 
director  who  actually  paid  the  debt  of  the 
corporation  was  entitled  to  be  subrogated 
to  the  extent  of  such  debt  (Mills  v.  Hender- 
shot  [N.  J.  Eq.]  62  A.  542),  but  in  a  suit  by  a 
receiver  of  tlie  corporation  against  tlie  di- 
rectors between  whom  the  propei'ty  was 
divided,  the  receiver  could  not  rely  upon  the 
contract  pursuant  to  wliich  the  division  was 
m.ade,  nor  could  such  contract  be  indirectly 
enforced  by  compelling  the  directors  who  did 
not  keep  their  agreement  to  pay  corporate 
debts  in  consideration  of  the  assets  receiv- 
ed by  them  to  pay  such   debts   (Id.). 

48.  Mulvihill  v.  Vicksburg  R.,  Power  & 
Mfg.   Co.    [Miss.]    40    So.    647. 

40.  Building  and  loan  stock.  Harrison 
V.  Fleischman  [N.  J.  Eq.]  61  A.  1025.  In 
such  case  the  stockholder  does  not  become 
a  creditor  until  he  has  complied  with  the 
conditions    of    the    withdrawal.     Id. 
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officer  of  an  insolvent  corporation  cannot  recover  from  its  receiver  any  salary  be- 
yond that  for  the  term  for  wliich  he  was  legally  ehosen  and  during  which  the  re- 
ceiver was  appointed.^^ 

Preferences.^^ — As  between  themselves,  one  stockholder  may  have  a  preferred 
claim  over  the  others  for  money  advanced  for  the  benefit  of  the  corporation/^^  but 
an  insolvent  corporation  cannot  prefer  a  stockholder  creditor  to  other  creditors/* 
and  a  deed  executed  by  an  insolvent  corporation  conveying  its  property  to  one  of 
its  oiScers  in  settlement  of  or  as  security  for  a  debt  due  such  officer  is  fraudulent 
as  to  creditors.®^ 

(§16)  E.  Liability  of  stocMoIders  on  account  of  unpaid  subscriptions  and 
remedies.^° — The  unpaid  subscriptions  of  subscribers  to  stock  constitute  a  trust  fund 
for  the  benefit  of  creditors/^  and  while,  of  course,  the  holders  of  fully  paid  stock  are 
not  liable  for  unpaid  subscriptions,^^  where  stock  is  issued  without  the  payment  of 


50.  Building  and  loan  stock.  Harrison 
V.   Fleischman   [N.  J.  Eq.]  61  A.   1025. 

51.  In  New  Jersey  the  president  of  a  cor- 
poration cannot  recover  from  its  receiver 
any  salary  beyond  that  for  the  presidential 
year  current  at  the  time  of  the  appointment 
of  the  receiver  (Conklin  v.  United  States 
Shipbuilding  Co.,  143  F.  631),  and  a  contract 
for  a  longer  employment  is  unavailable 
(Id.). 

52.  See  5  C.  L.  827. 

53.  Where  two  parties  purchased  stock 
under  an  agreement  with  the  holder  of  the 
majority  of  the  stock  that  they  were  to  have 
the  practical  control  of  the  business,  and 
thereafter  the  holder  of  the  majority  of 
the  stock  repudiated  the  agreement  and  at- 
tempted to  deprive  such  parties  of  their 
control  and  to  take  possession  of  all  the 
assets,  such  parties  w^ere  entitled  to  hold 
themselves  as  creditors  of  the  corporation 
to  the  extent  of  the  amount  paid  by  them 
on  the  notes  of  the  corporation  indorsed  by 
them,  and  to  apply  such  portion  of  the  pro- 
ceeds of  such  notes  as  remained  in  bank  to 
the  payment  of  the  notes.  Wood  &  Nathan 
Co.  V.  American  Mach.  &  Mfg.  Co.  [N.  J. 
Eq.]   62  A.  768. 

54.  Evidence  held  to  show  that  creditor 
to  whom  property  was  transferred  was  a 
stockholder.  Howell  v.  Crawford  [Ark.]  89 
S.   W.   1046.  . 

Failure  of  creditor  to  object:  A  creditor 
could  not  complain  that  a  stockholder  is 
allowed  a  preference  over  his  claim  on  the 
ground  that  the  stockholder  is  liable  as 
such  for  the  debts  of  the  corporation,  where 
the  creditor,  v/ho  w^as  a  defendant  in  the 
proceedings  to  wind  up  the  corporation, 
filed  no  cross  complaint  asking  for  any 
such  relief.  Bank  of  Visalia  v.  Dillonwood 
Lumber  Co.  [Cal.]   82  P.  374. 

55.  President  of  corporation,  to  whom 
corporation  was  indebted,  resigned  in  or- 
der to  take  a  deed  to  its  property  in  settle- 
ment of  or  as  security  for  a  debt  due  by 
the  corporation  to  him.  Deed  held  fraudu- 
lent as  to  creditors.  Nixon  v.  Goodwin 
[Cal.  App.]  85  P.  169.  In  an  action  to  set 
aside  such  a  deed,  a  judgment  obtained  by 
a  creditor  against  the  corpora,tion  subse- 
quently to  the  execution  of  the  deed  was 
inadmissible.  Id.  Where  the  president  to 
whom  the  corporation's  property  was  con- 
veyed attempted  to  show  that  the  convey- 
ance was   for   the   benefit    of   creditors,    evi- 


dence of  conveyances  of  the  property  by  the 
president  for  his  own  benetit  was  admissible 
to  disprove  his  contention.  Id.  In  a  suit 
to  set  aside  a  conveyance  to  the  corporation's 
president  as  fraudulent,  it  was  not  im- 
proper to  allow  a  witness  to  merely  state 
the  amount  of  the  corporation's  indebted- 
ness to  a  certain  creditor.  Id.  In  a  suit  to 
set  aside  as  fraudulent  a  conveyance  by  a 
corporation  to  its  president,  notes  purport- 
ing to  have  been  executed  by  the  corpora- 
tion were  inadmissible,  in  the  absence  of 
proof  that  the  execution  of  the  notes  was 
authorized  by  the  directors.  Id.  In  a 
suit  to  set  aside  as  fraudulent  a  convej'ance 
from  a  corporation  to  its  president,  evidence 
that  the  corporation  had  borrowed  money 
from  the  president  was  inadmissible,  in  the 
absence  of  any  showing  that  the  borrowing 
was  duly  autliorized  by  the  corporation.  Id. 
In  such  a  suit,  evidence  as  to  who  were 
present  at  a  certain  meeting  of  directors 
was  rendered  immaterial  by  failure  to  show 
v/hat  took  place  at  such  meeting.  Id.  In 
such  a  suit,  evidence  as  to  the  value  of  the 
corporation's  property  a  year  prior  to  the 
conveyance  was  immaterial.     Id. 

56.  See  5   C.  L.  827. 

57.  In  re  Remington  Automobile  &  Mo- 
tor Co.,  139  F.  766;  Miller  v.  Higginbotham's 
Adm'r  [Ky.]  93  S.  W.  655;  Meyer  v.  Rubv- 
Trust  Min.  &  Mill.  Co.,  192  Mo.  App.  162,  90 
S.  W.  821.  At  common  law,  unpaid  subscrip- 
tions to  capital  stock  form  a  trust  fund 
for  the  benefit  of  creditors.  See  v.  Heppen- 
heimer  [N.  J.  Eq.]  61  A.  843.  And  by  stat- 
ute it  is  generally  provided  that  where  the 
capital  paid  in  is  insufficient  to  pay  the 
debts  of  the  corporation,  the  stockholders 
shall  be  liable  to  pay  such  proportions  of 
their  unpaid  subscriptions  as  may  be  nec- 
essary to  pay  the  debts  of  the  corporation 
1  Gen.  St.  p.  910.  Id.  This  statute  is  a 
simple  expression  of  the  rule  of  common 
law  that  the  unpaid  subscriptions  form  an 
asset  for  the  payment  of  the  debts  of  the 
corporation.  Id.  Where  the  property  of  a 
corporation  proves  insufficient  to  satisfy  its 
debts,  each  stockholder  is  liable  for  the 
amount  of  his  unpaid  sub.scription.  or  such 
portion  thereof  as  may  be  required  to  satisfy 
the  debts  of  the  corporation.  In  re  Rnm- 
ington   Automobile   &   Motor   Co.,    139   F.    766. 

58.  Stock  held  to  be  paid  up  stock,  espe- 
cially as  any  other  construction  of  the  i-os- 
olution    under    which    it    was    issued    would 
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any  value  therefor,  tlie  holders  thereof  stand  in  the  position  of  suhscribers  who 
have  not  paid  for  their  stook.^''  Payment  may  be  made  by  transferring  property  to 
the  corporation/"  or  in  exchange  for  services,^^  but  an  overvaluation  of  the  prop- 
erty so  transferred  will  not  protect  the  holders  of  the  stock  received  in  exchange 
therefor  from  liability  to  the  extent  of  the  overvaluation.*^-  The  knowledge  of  the 
creditor  as  to  the  amount  of  stock  subscribed  or  the  amount  paid  thereon  is  gen- 


have  rendered  the  stock  illegal.  See  Const, 
art.  12,  §  11,  and  Civ.  Code  §§  323,  359. 
Turner  v.  Fidelity  Loan  Concei;n  [Cal.  App.] 
83    P.    62. 

59.  See  V.  Heppenheimer  [N.  J.  Eq.]  61  A. 
843.  In  equity  tlie  acceptance  of  stock 
without  paying  for  it  places  the  acceptor  in 
the  position  of  a  subscriber,  and  a  formal 
subscription  is  unnecessary,  except  in  an  ac- 
tion at  lav(r  by  the  corporation,  based  upon 
an    express  contract.     Id. 

CO.  Turner  v.  Fidelity  Loan  Concern 
[Cal.  App.]  83-  P.  62.  Gen.  St.  p.  952,  §  213. 
See  v.  Heppenheimer  [N.  J.  Eq.]  61  A.  843. 
N.  J.  Laws  1896.  c.  185,  p.  293,  §  49.  In  re 
Remington  Automobile  &  Motor  Co.,  139  E. 
7C6»  22  Del.  Laws.  190'l,  pt.  1,  p.  292,  c.  167, 
§  14,  expressly  confers  this  right.  Hobgood 
V.   Ehlen    [N.  C.]    53   S.   E.   857. 

What  oon.stitutes  property:  Patents  or  li- 
cense.=!  thereunder  may  be  taken  in  exchange 
for  stock.  See  Act  April  29,  1874,  S  17,  P. 
L.  81.  Finletter  v.  Acetylene  Light,  Heat  & 
Power  Co.  [Pa.]  64  A.  429;  Maries  Carved 
Moulding  Co.  v.  Stulb  [Pa.]  64  A.  431. 
Where  the  corporate  records  of  a  new  or 
reorganized  corporation  does  not  show  hon- 
stock  purporting  to  be  paid  for  was  paid 
for,  the  holders  of  such  stock  will  not  be 
relievtid  from  their  liability  to  creditors  by 
payment  in  the  stock  of  the  old  company, 
or  by  payment  by  assignment  of  their  in- 
terests in  the  old  corporation,  the  latter 
being  insolvent.  Dieterle  v.  Ann  Arbor 
Paint  &  Enamel  Co.  [Mich.]  13  Det.  Leg.  .\. 
1,  107  N.  W.  79.  Evidence  held  insufficient 
to  show  that  stock  "was  paid  for  by  trans- 
fer of  property  to  corporation.  McConly  v. 
Belton  Oil  &  Gas  Co.    [Minn.]    106  N.  W.  900. 

61.  Turner  v.  Fidelity  Loan  Concern 
[Cal.  App.]    83  P.   62. 

62.  See  v.  Heppenheimer  [N.  J.  Eq.]  61  A. 
843.  See  Laws  1896,  pp.  284,  293,  §§  21,  49, 
making  stockholders  liable  to  creditors  for 
unpaid  lalances  on  stock.  In  re  Reming- 
ton Automobile  &  Motor  Co.,  139  F.  766. 
Where  property  is  taken  in  exchange  for 
stock  at  an  excessive  valuation,  parties  tak- 
ing such  stock,  with  knowledge  of  the  facts, 
aie  liable  to  creditors  for  the  difference. 
Meyer  v.  Ruby-Trust  Min.  &  Mill.  Co.,  192 
Mo.  App.  162,  90  S.  W.  821.  Where  incor- 
porators conveyed  property  to  their  corpor- 
ation for  eighty  thousand  dollars,  to  be  paid 
for  by  fifty  thousand  dollars  worth  of  stock 
and  thirty  thousand  worth  of  bonds,  the 
bonds  to  be  secured  by  a  mortgage  on  the 
property,  but  the  property  was  worth  only 
fifty  thousand  dollars,  and  twenty-five 
thousand  dollars  in  bonds  were  issued  to  the 
incorporators,  it  was  held  that  the  con- 
veyance of  the  property  constituted  a  pay- 
ment of  only  fifty  per  centum  of  the  stock 
subscription,  though  tlie  !>oiids  were  iicit  is- 
sued until  some  time  after  the  organization 
of  the  company.  Montgomery  Iron  Works 
V.  Roman   [Ala.]   41  So.  811. 


<<<><>(I  litiNi  in  iiiakin^j;'  e^«tiAt(:lte  of  viilu- 
atiou:  Under  Laws  N.  J.  1896,  c.  185,  p. 
293,  §  49,  providing  that  in  the  absence  of 
actual  fraud  tlie  judgment  of  the  board  of 
directors  as  to  the  value  of  property  re- 
ceived in  exchange  for  stock  shall  be  con- 
clusive, when  a  certificate  of  stock  shows 
tliat  it  was  issued  in  exchange  for  property, 
but  does  not  show  the  value  of  the  prop- 
erty, such  value  will  be  presumed  to  be  suf- 
ficient to  pay  for  the  stock.  In  re  Reming- 
ton Automobile  &  Motor  Co.,  139  F.  766. 
But  it  was  held,  in  a  case  not  directly  in- 
volving this  provision,  that  while  the  judg- 
ment of  those  entrusted  by  law  with  the 
power  to  issue  stock  as  to  the  amount  or 
value  of  property  taken  in  exchange  there- 
for is  entitled  to  considerable  weight,  it  is 
not  conclusive  upon  the  courts,  notwith- 
standing the  provision  above  referred  to. 
See  V.  Heppenheimer  [N.  J.  Eq.]  61  A.  843. 
Tiiat  where  the  directors  who  made  the  val- 
uation were  mere  flgurelieads,  holding  only 
a  nominal  amount  of  stock  in  order  to  qual- 
ify them,  and  represented  the  interests  of 
tlie  promoters,  an  o\ervaluaLion  made  by 
them  of  property  sold  by  the  promoters  to 
the  corporation  in  exchange  for  stock  was 
wholly  ineffectual  to  protect  such  pro- 
moters from  liability  as  to  the  excess  of 
valuation.  Id.  That  it  is  not  necessary  that 
conscious  overvaluation  or  any  other  form 
of  fraud  be  shown  in  order  to  justify  judicial 
intervention.  Id.  That  where  the  promoters 
of  a  corporate  enterprise  and  the  directors 
wlio  assisted  them  consciously  included  in 
the  valuation  of  property  taken  in  exchange 
for  stock  estimates  of  matters  which  were 
r.ot  property,  there  was  a  conscious  overval- 
uation, which  amounted  to  a  fraud  upon 
the  act  authorizing  stock  to  be  issued  in  ex- 
change for  property.  Id.  And  that  the  fact 
that  stock  shows  on  its  face  that  it  wa.s 
issued  in  exchange  for  property  will  not 
preclude  an  investigation,  on  behalf  of  the 
creditors,  as  to  whether  the  property  was 
overvalued.  Id.  The  faith  of  parties  pur- 
chasing stock  in  a  corporation  in  the  suc- 
cess of  the  enterprise,  and  the  belief  that 
the  eventual  outcome  will  justify  the  over- 
valuation of  the  property  given  in  exchange 
for  the  stock,  is  not  the  sort  of  good  faith 
that  may  legalize  the  transaction  and  pro- 
tect tlie  purchasers  from  liability  for  the  ex- 
cess of  valuation  as  for  unpaid  subscrip- 
tions. Id.  But  the  fact  that  patents  or  li- 
censes received  in  exchange  for  stock  there- 
after prove  to  be  valueless  will  not  con- 
vert the  fully  paid  stock  given  in  exchange 
therefor  into  unpaid  stock,  where  the  ex- 
change was  made  at  a  bona  fide  valuation 
of  the  patents  or  licenses.  The  value  of  the 
patents  or  licenses  must  be  taken  as  of  the 
date  of  their  exchange  for  stock.  Finletter 
V.  Acetylene  Light,  Heat  &  Power  Co.  [Pa  ] 
64    A.   429. 

dements  of  value:     Probable   or   expected 
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eraJly  immaterial  to  the  liability  of  the  stockholders  for  their  unpaid  subscriptions.''-^ 
but  a  party  who  extends  credit  to  or  deals  with  a  corporation,  with  knowledge  that 
shares  which  are  not  actually  paid  up  and  nonassessable  are,  according  to  the  terms 
of  the  subscriptions,  to  be  regarded  as  such,  cannot  hold  the  subscribers  for  the 
amount  of  their  unpaid  subscriptions."*  An  agreement  between  a  corporation  and 
a  subscriber  to  stock  whereby  stock  is  sold  for  less  than  par,  with  the  understandin-:' 
that  the  subscriber  will  never  be  called  upon  for  any  further  pavments,  is  valid 
as  against  the  corporation,"^  but  invalid  as  against  creditors.""  .Stock  issued  as  a 
bonus  to  induce  the  purchase  of  corporate  bonds  will  be  considered  as  unpaid  stock,"^ 
but  a  subscription  to  capital  stock  is  not  invalid  because  a  bonus  of  stock  is  given 
with  such  subscription  by  a  stockholder  who  has  purchased  and  paid  for  the  stock 
given  as  a  bonus."^  In  the  absence  of  proof  on  the  subject,  creditors  are  presumed 
to  have  relied  on  the  certificate  as  to  the  amount  of  capital  paid  in,  where  such 
certificate  is  recorded  as  provided  ])y  statute."''     Stockholder's  liability  for  unpaid 


jirofits  from  the  tangible  property  taken  in 
exchange  for  the  stock  cannot  be  consld- 
■  ered  in  making  a  \'aluation  of  the  property, 
nor  added  to  the  present  actual  value  of 
such  property.  See  v.  Heppenheimer  [N.  J. 
Eq.]  61  A.  843.  Nor  is  the  good  will  of  the 
1,'usiness  of  another  corporation  which  i.s 
absorbed  by  the  corporation  issuing  the 
stock  always  an  'element  of  valuation  In  ar- 
riving at  the  value  of  the  property  trans- 
ferred by  the  absorbed  corporation  in  ex- 
change for  such  stock,  as  where  one  cor- 
Ijoration  absorbs  several  others  with  a  view 
of  establishing  a  trust.  In  such  case  the 
very  object  of  the  new^  corporation  neces- 
sarily involves  a  destruction  of  the  good 
will  of  the  business  of  the  corporations  ab- 
sorbed. Id.  Promoters  of  a  consolidated 
corporation  -who  obtained  options  on  the 
properties  and  business  of  the  corporations 
to  be  consolidated,  including  the  good  will 
of  such  business,  acquired  no  such  good 
will  of  the  business  as  would  justify  tliem 
in  including  the  same  in  the  valuation 
which  was  the  basis  of  the  issue  of  stock 
to  tliem  in  exchange  for  the  properties.  Id. 
Piomoters  who  obtain  an  option  upon  prop- 
erty at  its  real  value,  for  the  benefit  of  the 
corporation,  acquire  no  such  interest  in  the 
property  as  will  justify  them  in  increasing 
its  valuation,  except  to  the  extent  of  the 
value  of  their  services,  as  a  basis  for  tlie 
exchange  of  the  property  for  stock  of  the 
corporation,  and  where  the  promoters  of  a 
consolidated  corporation  exchanged  the 
properties  of  corporations  upon  which  they 
liad  obtained  options  for  stock  in  the  con- 
solidated corporation  at  a  valuation  nearly 
twice  that  specified  in  the  options,  the  pro- 
moters were  liable  for  the  excess  of  valu- 
ation  as  tor   unpaid   subscriptions.      Id. 

Bonn  fide  purchasers  of  such  stock,  with- 
out notice,  are  not  so  liable.  Meyer  v.  Ruby- 
Trust  Min.  &  Mill.  Co.,  192  Mo.  App.  162,  90 
S.   W.    821. 

C3.  Williams'  Ex'r  v.  Chamberlain  [Kv.] 
94  S.  W.  29. 

G4.  Miller  v.  Higginbotham's  Adm'r  [Ky.] 
93  S.  W.  655.  A  promoter  who  participated 
in  the  transaction  whereby  stock  was  is- 
sued in  excliange  for  property  at  an  exces- 
sive valuation,  and  ^^■ho  thereafter  becomes 
a  creditor,  is  not  entitled  to  hold  the  par- 
ties   holding    such    stock    for    the    difference 


feetween  the  par  value  and  the  amount 
actually  paid.  Meyer  v.  Ruby-Trust  Min.  & 
Mill.   Co.,    192  Mo.   App.    162,   90    S.   W.   821. 

65.  Where,  therefore,  creditors  or  one 
representing  them  seek  to  recover  from 
a  subscriber  under  such  an  agreement  the 
difference  between  the  amount  paid  and  the 
par  value,  not  only  must  the  complaint  sliow 
the  amount  actually  required  to  discharge 
the  claims  of  the  creditor,  but  the  agree- 
ment between  the  corporation  and  the  sub- 
scriber must  be  set  aside  as  in  fraud  of  cred- 
itors.    Felker   v.    Sullivan    [Colo.]    83    P.    213. 

66.  Where  stock  is  purchased  from  a  cor- 
poration at  less  tlian  par,  a  court  of  bank- 
ruptcy may  assess  the  purchaser  with  the 
difference  between  the  price  paid  and  the 
par  value,  notwithstanding  an  agreement 
between  the  purchaser  and  the  corporation 
that  the  purchaser  would  not  be  called  upon 
for  such  difference.  In  re  Remington  Auto- 
mobile &  Motor  Co.,  139  F.  766.  A  stock- 
holder cannot  avoid  his  liability  upon  his 
subscription  by  proof  of  representations  of 
the  agent  who  sold  him  the  stock  that  he 
would  never  be  called  upon  to  pay  anvthing 
upon  the  subscription.  Maries  Carved 
Moulding  Co.  v.  Stulb   [Pa.]   64  A.  431. 

67.  The  party  primarily  liable  upon  such 
stock  is  the  party  to  whom  it  was  issued 
and  parties  who  take  such  stock  from  such 
person,  with  knowledge  that  it  was  issued 
as  such  a  bonus,  Avill  be  secondarily  liable 
See  v.  Heppenheimer  [N.  J.  Eq.]  61  A.  843^ 
Where  the  directors  of  a  consolidated  cor- 
poration knew  that  a  bonus  of  sixty  per 
cent  in  stock  was  offered  as  inducement  to 
persons  to  advance  cash  at  par  on  the  bonds 
of  the  corporation,  such  knowledge  was 
notice  of  an  inflated  value  of  the  proper- 
ties of  the  corporations  to  be  consolidated 
which  constituted  the  sole  capital  stock  of 
the  consolidated  corporation,  and  which 
were  exchanged  for  the  stock  of  such  corpo- 
ration. Id.  Persons  holding  bonus  stock  ac- 
quired before  the  organization  of  the  cor- 
poration do  not  occupy  the  same  position  of 
advantage  of  persons  who  purchase  stock 
and  bonds  in  open  market  after  the  organi- 
zation   of   the   corporation.     Id. 

68.  Maries  Carved  .Moulding  Co.  v.  Stulb 
[Pa.]    64  A.   431. 

60.  See  Rev.  St.  1877,  p.  182,  as  amended 
by  Gen.  St.  p.  965,  §  272,  P.  L.  1893,  p.  447. 
See    V.   Heppenheimer    [N.    J.    Eq.]    61   A.    84i;! 
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subscriptions  ceases  witli  transfer  of  stock,  unless  transfer  is  for  purpose  of  de- 
frauding creditors.'^'' 

Any  person  who  receives  and  holds  a  certificate  of  stock  will  be  held  liable  to 
creditors  for  the  amount  due  thereon/^  but  a  party  is  not  liable  as  a  subscriber 
where  he  buys  his  stock  in  open  market  from  other  stockholders/-  unless  he  is  ren- 
dered liable"  by  a  novation  releasing  the  original  subscriber."  Such  a  novation, 
however,  cannot  be  effected  by  a  transfer  to  an  insolvent  party,  with  intent  to  evade 
liability  to  creditors  for  unpaid  subscriptions.^^  Directors  may  be  liable  as  stock- 
holders, notwithstanding  that  they  hold  the  legal  title  to  the  corporations  claim 
for  unpaid  subscriptions.^^  A  statute  relieving  preferred  stockholders  from  lia- 
bility for  the  debts  of  the  corporation,  will  not  relieve  them  from  liability  for  their 
unpaid  subscriptions.'^®  Fraud  which  vitiates  a  subscription  will  relieve  the  sul)- 
scriber  from  liability  to  creditors.'^'^  Various  other  defenses  which  may  or  may 
not  be  made  by  stockholders  ai-e  considered  in  the  notes.^* 


70  Str.tutes  of  Arizona  do  not  change  this 
rule."  McConey  v.  Belton  Oil  &  Uas  Co. 
[Minn.l    106  N.   W".  900. 

71  In  such  case  the  law  implies  a  prom- 
ise from  the  stockholder  to  pay  any  unpaid 
instalments.  Williams'  Ex'r  v.  Chamberlain 
[Ky.]    94   S.  W.    29. 

Eviilence  held  to  show  that  deceased  was 
a  stockholder,  as  claimed  by  the  corpora- 
tion receiver  in  proceedings  instituted  in 
the  probate  court  for  assessment  against  the 
estate  of  the  deceased.  NefE  v.  Lamm 
[Minn.]    108   N.  W.   849. 

72  Evidence  held  not  to  show  that  de- 
fendants bought  their  stock  from  original 
subscribers,  but  that  they  themselves  were 
original  subscribers.  Dieterle  v.  Ann  Ar- 
bor Paint  &  Enamel  Co.  [Mich.]  13  Det.  Leg. 
N.  1,  107  N.  W.  79. 

73.  Wliere  an  original  subscriber  has 
paid  all  instalments  thereon  at  the  time  of  a 
transfer  thereof,  and  the  transferee  has  been 
accepted  by  the  company  as  a  stockholder, 
the  original  subscriber  is  no  longer  liable  to 
creditors  for  instalments  falling  due  after 
the  transfer.  Finletter  v.  Acetylene  Liglit, 
Heat  &  Power  Co.   [Pa.]  64  A.  429. 

74.  As  where  corporation  makes  sucli 
transfer  in  order  to  release  a  solvent  sub- 
scriber. Hall  v.  Alabama  T.  &  Imp.  Co.,  143 
Ala.  464,  39  So.  285. 

75.  Lewisohn    v.    Stoddard    [Conn.]    63    A. 

76.  P.  L.  1896,  p.  283,  c.  185,  §  18,  does  not 
relieve  preferred  stockholders  from  liability 
under  P.  L.  1896,  p.  284,  §§  21,  22.  Kirkpat- 
rick  V.  American  Alkali  Co.,  140  F.  186. 

77.  Evidence  held  to  show  such  fraudu- 
lent representations  as  vitiated  defendant's 
subscription.  Dieterle  v.  Ann  Arbor  Paint 
&  Enamel  Co.  [Mich.]  13  Det.  Leg.  N.  1,  107 
N.  W.  79.  But  mere  representations  of  a 
favorable  opinion  as  to  tlie  business  out- 
look of  tlie  corporation  will  not  vitiate  a 
subscription    m.ade    in    reliance    thereon.     Id. 

Estoppel:  Where  the  name  of  a  sub- 
scriber did  not  appear  among  tlie  names  of 
the  original  subscribers  and  never  appeared 
on  the  list  of  stockholders,  and  he  did  not 
participate  in  any  of  the  meetings  except 
one  in  which  he  repudiated  liis  liability,  he 
was  not  estopped  to  question  his  liability. 
Dieterle  v.  Ann  Arbor  Paint  &  Enamel  Co. 
[Mich.]  13  Det.  Leg.  N.  1,  107  N.  W.  79. 


78.     Cancellation        of        subscription:       A 

stockholder,  when  sued  for  his  unpaid  sub- 
scription, may  defend  on  the  ground  tliat 
his  subscription  was  cancelled  before  the 
incorporation  of  the  company.  Elliott  v. 
Ashby,    104  Va.   716,   52   S.  E.   3S3. 

Set-off:  A  stockholder  may  set  off  a 
claim  against  the  corporation  for  services. 
Turner  v.  Fidelity  Loan  Concern  [Cal.  App.] 
83  P.  62.  In  a  suit  by  a  receiver  of  an  in- 
solvent corporation  to  enforce  the  liability 
of  stockholders  for  unpaid  subscriptions,  a 
stockholder  cannot  set  off  the  bonds  of  the 
corporation  held  by  him  but  ■which  he  lias 
failed  to  present  to  the  receiver  for  allow- 
ance, unless  the  court,  for  good  cause  shown, 
sees  lit  to  open  the  decree  barring  the  fur- 
ther presentations  of  claims,  but  such  rem- 
edy would  be  ineffective,  since  the  amount 
of  the  debts  would  thus  be  increased,  and 
likewise  the  percentage  which  each  defend- 
ant would  be  called  upon  to  pay  would  be 
increased  proportionately,  especially  where 
the  amount  of  stock  issued  as  a  bonus  in 
connection  with  the  bonds  would  have  to  be 
deducted  from  the  amount  of  the  bonds. 
See   V.   Heppenheimer    [N.   J.   Eq.]    61   A.    843. 

In  suit  by  receiver:  A  stockholder  can- 
not defend  in  an  action  by  a  receiver  of  the 
corporation  to  recover  an  assessment,  on  the 
ground  that  the  receiver  was  substituted 
by  the  court  for  the  original  receiver  with- 
out notice  (Nichol  v.  IMurphy  [Mich.]  13 
Det.  Leg.  N.  499,  IDS  N. "  W.  704),  or  that  a 
previous  assessment  by  the  receiver  had 
been  set  aside  and  a  new  assessment  had 
been  made  by  the  substituted  receiver,  it  not 
appearing  that  defendant  was  injured  there- 
by. Assessment  against  member  of  mu- 
tual insurance  company  (Id.),  or  that  there 
has  been  a  change  of  venue  without  notice 
to  the  stockholders,  when  there  were  9,000 
stockholders  (Id.;  Nichol  v.  Murphy  [Mich.] 
13  Det.  Leg.  N.  499,  108  N.  W.  704).  The 
objection  that  the  stock  assessed  at  the  in- 
stance of  a  receiver  is  not  assessable  can- 
not be  raised  for  the  first  time  on  appeal 
in  proceedings  by  receiver  in  probate  court 
for  assessment  against  estate  of  deceased 
stockholder.  Neff  v.  Lamm  [Minn.]  108  M. 
W.    849. 

In  Virg:inia  the  common  lav?  courts  are 
given  jurisdiction  of  all  suits  or  motions  for 
the     recovery     of     unpaid     subscriptions     to 
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The  liability  of  stockholders  for  unpaid  subscriptions  is  contractual/^  and  is 
governed  by  law  of  state  of  corporation's  creation/*^  but  may  be  enforced  in  any 
state  ^yhe^e  juj-isdiction  can  be  obtained  of  the  stocldiolder,^^  provided  the  liabilitv 
under  the  law  of  the  corporation's  dcanicile  is  not  in  conflict  with  the  laws  of  the 
state  where  the  suit  is  brought.^^  Where  creditors  whose  claims  against  the  corpo- 
ration are  large  enough  to  give  a  court  jurisdiction,  institute  a  suit  against 
stockholders  to  enforce  their  subscription  liability,  other  creditors  may  come  in  and 
have  their  claims  adjudicated,  though  they  ai'e  not  large  enough  in  themselves  to 
confer  jurisdiction.®^ 

The  subscription  liability  of  stockholders  in  a  solvent  corporation  is  enforceable 
only  by  the  corporation  according  to  its  by-laws,^-*  but  upon  tlie  insolvency  of  the 
corporation,  the  courts  have  the  right  to  enforce  such  liability  at  the  instance  of 
creditors,**^   or  a  receiver  of   the  corix^ration,®®  or  a  trustee  in  bankruptcy  for 


stock.  Code  1904.  p.  519,  §  1103a.  EUiott  v. 
Ashby,  104  Va.  716,  52  S.  E.  383.  And  the 
defendant  in  such  a  suit  may  make  any  de- 
fense which  involves  the  validity  of  his  sub- 
scription. Id.  Though  the  court  of  chan- 
cery in  making  the  assessment  assumed  that 
the  defendant  in  the  subsequent  action  at 
law  was  a  stockholder,  this  did  not  deter- 
mine his  liability,  and  under  the  statute  the 
defendant  might  defend  on  the  ground  that 
his  subscription  w^as  canceled  before  the 
Incorporation   of   the   company.     Id. 

79.     Stocker  v.  Davidson    [Kan.]   86  P.  13C. 

SO.  Hobgood  V.  Ehlen  [N.  C]  53  S.  E.  857; 
Williams'  Ex'r  v.  Chamberlain  [Ky.]  94  S. 
"W.  29;  Lewisohn  v.  Stoddard  [Conn.]  63  A. 
621.  Liabilitj^  of  stoekholder.s  in  banking 
corporation  in  Nebraska.  Hazlett  v.  Wood- 
head  [R.  I.]  63  A.  952.  The  liability  of 
stockholders  to  a  trustee  in  bankruptcy  for 
unpaid  subscription.^  is  governed  by  the 
statutes  of  the  state  In  which  the  corpora- 
tion was  organized,  and  the  decisions  of 
the  hig'hest  courts  of  such  state,  and  of  the 
supreme  court  of  the  United  States,  in  con- 
nection with  the  charter  of  the  bankrupt 
corporation.  In  re  Remington  Automobile 
&   Motor   Co.,    139    P.   766. 

81.  Williams'  Ex'r  v.  Chamberlain  [Ky.] 
94  S.  W.   29. 

82.  Liability  of  stockholder  in  Arizona 
corporation  may  be  enforced  in  Kentucky. 
Williams'  Ex'r  v.  Chamberlain  [Ky.]  94  S. 
W.  29. 

SS.  This  is  on  the  theory  that  the  sub- 
scription liability  of  stockholders  is  a  trust 
fund  for  the  benefit  of  creditors.  Williams' 
Ex'r  V.  Chamberlain  [Ky.]  94  S.  W.  29. 

84.     Covell  V.  Fowler,  144  F.  535. 

So.  Lewisohn  v.  Stoddard  [Conn.]  63  A, 
729;  Williams'  Ex'r  v.  Chamberlain  [Ky.] 
94  S.  W.  29.  A  suit  may  be  maintained  by 
a  creditor  of  a  corporation  in  his  own  be- 
half and  that  of  other  creditors  against  the 
corporation  to  subject  its  assets  to  the  cred- 
itors' lien,  and  the  unpaid  subscriptions  of 
stockholders  being  a  part  of  such  assets 
the  court  may  either  compel  the  corporation 
to  make  a  proper  assessment,  or  may  itself 
make  the  assessment.  Turner  v.  Fidelity 
Loan  Concern   [Cal.  App.]   83  P.  62. 

■Where  the  corporation  refuses  to  sue^ 
though  it  is  a  going  concern  the  creditors 
may  sue,  making  the  corporation  a  party 
defendant.  Lewisohn  v.  Stoddard  [Conn.]  63 
A.    621. 


86.  A  receiver  of  an  insolvent  corporation 
may  sue  in  equity  to  enforce  the  liability  of 
stockholders  on  unpaid  subscriptions.  See 
v.  Heppenheimer  [N.  J.  Eq.]  61  A.  843.  Pro- 
ceedings by  a  receiver  in  the  probate  court 
for  an  assessment  against  the  estate  of 
a  deceased  stockholder  are  within  Lav/s 
1&99,  p.  317,  c.  272,  §  6,  making  it  the  duty 
of  a  corporate  receiver  to  maintain  "actions"' 
against  stockholders  who  have  failed  to  pay 
assessments  against  their  stock.  Neff  v 
Lamm    [Minn.]    108    N.   W.   849. 

In  a«eertaining  the  amount  for  which  the 
defendant  stockholders,  in  a  suit  by  a  re- 
ceiver, will  be  liable,  the  total  amount  in 
dollars  of  the  shares  for  which  the  de- 
fendants are  primarily  liable  will  be  allow- 
ed, with  interest,  and  this  sum  will  be  the 
limit  of  the  total  liability  of  the  defend- 
ants. See  V.  Heppenheimer  £N.  J.  Eq.]  61  A. 
843.  And  in  ascertaining  the  amount  to  be 
raised,  interest  must  be  computed  upon  the 
several  claims  allowed  and  added  thereto. 
Id.  And  to  this  sum  will  be  added  the 
costs  of  the  solicitors  for  the  creditors,  both 
in  the  proceedings  to  wind  up  the  corpora- 
tion and  in  the  court  in  which  the  suit  by 
the  receiver  is  pending  (Id.),  and  a  rea- 
sonable counsel  free  to  the  complainant, 
to  be  fixed  by  the  court  on  motion  (Id.), 
and  a  round  sum  to  cover  the  receiver's  com- 
pensation (Id.),  and  any  further  expenses 
which  he  may  incur  In  enforcing  the  de- 
cree, such  sum  to  be  liable  to  reduction  ac- 
cording to  the  conduct  of  the  defendants  in 
resisting   enforcement   (Id.). 

Procednre:  It  is  not  unusual  to  have  the 
question  as  to  whether  there  is  a  liability  on 
the  part  of  stockholders,  which  should  be 
enforced  by  a  suit  to  be  instituted  by  the  re- 
ceiver, finally  pa.ssed  upon  by  an  auditor, 
under  an  intervention  filed  with  him,  before 
actual  suit  by  the  receiver  or  by  the 
parties,  and  without  prayer  for  judgment 
against  any  special  person,  and  to  have  the 
court  thus  decree  that  a  liability  exists,  but 
where  the  auditor,  upon  such  an  interven- 
tion, found  that  no  liability  existed,  credi- 
tors who  neither  invoked  an  amendment  to 
the  order  of  reference  nor  asked  for  an 
order  construing  it,  nor  made  any  excep- 
tion to  the  auditor's  report,  could  not  com- 
plain of  the  court's  refusal  to  find  that  a 
liability  existed.  Sterling  Elec.  Co.  v.  Au- 
gusta Tel.  &  Elec.  Co.,  124  Ga.  371,  52  S  E 
541. 
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the  corporation,^'^  or  an  assignee  for  the  benefit  of  creditors;®^  but  in  Missouri, 
upon  tlie  dis-solution  of  a  corporation,  the  riglit  to  enforce  stockhoklers'  sub- 
scriptions devolves  upon  the  directors  as  statutory  trustees  of  the  company.*'' 
Except  where  there  are  statutory  provisions  making  the  stockhoklers  directly  liable 
to  the  creditors  or  providing  other  remedies,""  a  suit  in  equity  against  the  corpo- 
ration in  the  nature  of  a  creditor's  bill  is  the  only  method  of  enforcing  the  subscrip- 
tion liability  of  stockholders.^^  All  the  stockholders  may  be  joined  as  parties  de- 
fendant to  such  a  suit,'*-  but  unless  a  personal  Judgment  against  the  stockholders 
be  sought,  it  will  be  unnecessary  to  make  them  all  parties,''"  nor  in  any  case  is  it 
necessary  to  make  any  of  the  stockholders  parties  except  the  ones  against  whom 
judgment  is  sought,'*'*  nor  is  the  corporation  always  a  necessary  party.^^  Except 
where  there  is  a  statute  requiring  a  judgment  against  the  corporation  as  a  condition 
precedent  to  the  right  of  creditors  to  pursue  stockholders  on  account  of  their  sub- 
scription liability,^"  a  judgment  at  law  against  the  corporation  is  not  usually  a  con-. 


A  foreign  receiver  of  a  corporation  is  a 
l-roi-er  party  plaintiff  to  an  action  to  en- 
force the  liability  of  resident  stockholders. 
Childs    V.    Blethen.    40   Wash.    340.    S2    P.    405. 

87.  In  re  Reming-ton  Automobile  &  Motor 
Co.,  139  P.  766;  Stocker  v.  Davidson  [Ivan.] 
86  P.   136. 

88.  In  such  case  the  jurisdiction  of  equity 
is  not  dependent  upon  an  accounting,  and 
may  attach  even  where  it  appears  that  no 
accounting  is  necessary,  the  remedy  by  sep- 
arate actions  against  the  stockholders  being 
not  as  efficient  as  the  remedy  in  equity 
against  all  the  stockholders.  Cook  v.  Car- 
penter,  212  Pa.   165,  61  A.  799. 

SO.  Lewisohn  v.  Stoddard  [Conn.]  63  A. 
621.  But  upon  the  refusal  of  the  directors  to 
bring  the  suit,  the  creditors  may  sue  in  equi- 
ty, making  the  directors  parties  defendant. 
Id. 

90.  In  California  the  right  of  a  creditor 
to  maintain  a  suit  directly  against  a  stock- 
holder is  denied  by  Civ.  Code  §  322,  relating 
to  the  statutory  liability  of  stockholders. 
Turner  v.  Fidelity  Loan  Concern  [Cal.  App. ] 
83   P.   62. 

In  Virg-inia  the  common  law  courts  are 
given  jurisdiction  of  all  suits  or  motions 
for  the  recovery  of  unpaid  subscriptions  on 
stock.  Code  1904,  p.  519.  §  1103a.  Elliott  v. 
Ashby,   104  Va.  716,   52  S.  B.   383. 

In  Alabama,  creditors,  after  having  ob- 
tained judgment  against  the  corporation  and 
the  return  of  an  execution  thereon  nulla 
bona,  may  enforce  their  claims  against  the 
stockholders  by  garnishment  (Code  1896,  § 
2182).  and  an  adjudication  or  discharge  of 
stockholders  in  the  garnishment  proceedings 
will  bar  a  subsequent  suit  in  equity  against 
them  under  Code  1896.  §  823.  Montgomery 
Iron  Works  v.  Roman   [Ala.]    41   So.   811. 

In  Mi.s.soiiri  the  special  remedy  in  favor  of 
creditors  was  not  intended  to  preclude  the 
creditors  from  maintaining  a  suit  in  equity 
against  all  the  stockholders  who  had  not 
n.T.id  their  subscriptions.  Lewisohn  v.  Stod- 
dard   [Conn.]    63   A.   621. 

91.  Tiirner  v.  Fidelity  Loan  Concern  [Cal. 
App.]    83   P.   62. 

92.  Lewisohn  v.  Stoddard  [Conn.]  63  A. 
621. 

The  administrator  of  a  deoeasert  stoekliold- 
er  may  be  mnde  a  pqrtv  defendant  to  a 
creditor's    bill    against    stockholders,    but    the 


bill  cannot  be  maintained  against  such  ad- 
ministrator for  the  recovery  of  a  money 
judgment  against  the  estate  where  no  such 
claim  has  been  presented  against  ^he  es- 
tate. Lewisohn  v.  Stoddard  [Conn.]  63  A. 
621. 

93.  Turner  v.  Fidelity  Loan  Concern  [Cal. 
App.]    83   P.   62. 

94.  A  creditor  may  proceed  against  one 
or  more  stockholders  to  enforce  their  lia- 
bility for  unpaid  subscriptions  without  join- 
ing or  taking  any  account  of  the  other  stock- 
holders. Williams'  Ex'r  v.  Chamberlain  [Ky.] 
94  S.  W.  29.  The  liability  of  stockholders 
for  unpaid  subscriptions  is  several,  and  as 
many  suits  may  be  brought  to  enforce  the 
same  as  there  are  defaulting  stockholders. 
Lewisohn  v.  Stoddard  [Conn.]  63  A.  621. 
Where  the  stockholders  are  jointly  and  sev- 
erally liable,  a  suit  in  equity  to  enforce  the 
liability  for  unpaid  subscriptions  may  be 
maintained  by  a  creditor  against  one  or  more 
of  the  stockholders  without  joining  the 
others.  Suit  to  enforce  liability  of  stock- 
holders in  Illinois  corporation.  Meyer  v. 
Ruby-Trust  Min.  &  Mill.  Co.,  192  Mo.  App.  162, 
90  S.  W.  821.  In  such  case,  the  failure  to  re- 
vive the  suit  against  stockholders  who  die 
pending  suit  against  them  will  not  affect  the 
right  to  recover  against  the  others  who  were 
sued  jointly  with  the  decedents.  Id.  It 
■was  held  that  Avhere  a  suit  is  allowable  by 
the  creditors  directly  against  the  stockhold- 
ers, all  the  stockholders  should  be  parties. 
But  see  Turner  v.  Fidelity  Loan  Concern 
Ifal.  App.]    83  P.  62. 

95.  The  nonjoinder  of  the  corporation,  and 
the  failure  to  have  a.  receiver  appointed  in 
the  state  where  the  corporation  resided, 
were  not  grounds  for  demurrer,  where  no 
useful  purpose  could  have  been  accomplished 
by  the  appointment  of  the  receiver,  and  the 
corporation  was  dissolved  and  hence  could 
not  be  made  a  party.  Turner  v.  Fidelity 
Loan  Concern  [Cal.  App.]  83  P.  62;  Lewisohn 
v.   Stoddard   [Conn.]   63  A.   621. 

96.  Under  Code  1896.  §  823,  only  judgment 
creditors  may  sue  in  equity  to  enforce  their 
claims  against  stockholders  ■n^ho  have  not 
paid  their  subscriptions.  Dickinson  v.  Trap- 
hagan  [Ala.]  41  So.  272.  Acts  1903.  p.  388, 
relating  to  marshalling  of  assets  of  insolvent 
corporations,  has  no  application  to  a  suit  to 
enforce   the  liability   of  stockholders    for  un- 
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ditiou  precedent  to  a  creditors"  bill  against  the  stockholders;^"  and  when  the  corpo- 
ration is  insolvent  and  a  judgment  and  execution  against  it  would  be  futile,  neither 
is  necessary  as  a  condition  to  the  suit  against  the  stockholders,^'*  but  when  such  a 
judgment  is  obtained,  it  is  conclusive  upon  the  stocldiolders  as  to  the  right  of  the 
creditor  to  payment  out  of  the  corporate  assets,  including  unpaid  subscriptions."* 


paid  subscriptions.     Id.     The  mere  insolvency  I 
of    tlie    corporation    will    not    excuse    failure  j 
to   obtain   judgrnent   against   the   corporation 
and  the  return  of  an  execution  thereon  nulla 
bona.     Id.     Where   the   creditor  seeks   to   ex-  | 
cuse   failure  to   obtain  judgment  against   the  j 
corporation    on    the    ground    that    the    corpo-  j 
ration    was    a    foreign    one    upon    which    no 
serv'ice    could    be    obtained,    he    must    allege  | 
noncompliance  by  the  corporation  witli  Code 
1896.   c.    28,    art.    16,    since   service   can   be   ob- 
tained  if  the   corporation   has   complied   with  \ 
the    statute.     Id.     Judg'ment   at    the    corpora-  ; 
tion's  principal  place  of  business  is  sufficient ! 
without    obtaining-    judgment     in     the    state 
wliere   it  -was  incorporated,  wliere  it  appears 
that  it  has  no  assets  there.     McConey  v.  Bel- 
ton   Oil    &   Gas    Co.    [Minn.]    106   N.   W.    900. 

97.  Xo  judgment  ag-ainst  the  corporation 
necessary.  Lewisohn  v.  Stoddard  [Conn.]  63  ; 
A.  621;  See  v.  Heppenheimer  [X.  J.  Eq.]  61 
A.  84.3.  A  trustee  in  bankruptcy  of  a  corpo- 
ration may  sue  to  enforce  tiie  statutory  lia- 
bility of  a  stockholder  in  the  bankrupt  cor- 
poration without  judgment  having'  been  ob- 
tained l)y  tlie  creditors  and  execution  re- 
turned unsatisfied^  and  without  tlie  appoint- 
ment of  a  receiver  by  the  state  court.  Tliis 
results  from  tlie  doctrine  that  the  liability, 
upon  insolvency  of  the  corporation,  is  an 
asset  arising^  out  of  contract  which  passes 
to  the  trustee  under  the  bankruptcy  laws. 
Stocker   v.   Davidson    [Kan.]    86    P.    136. 

98.  An  action  by  a  creditor  to  enforce  the 
subscription  liability  of  a  stockholder  is 
in  the  nature  of  a  creditor's  bill,  and  a  prior 
judgment  ag-ainst  the  corporation  is  unnec- 
essary where  it  is  shown  that  it  would  be 
futile,  as  where  the  corporation  has  disposed 
of  all  its  property  and  is  insolvent.  Chil- 
berg-  V.  Siebenbaum,  41  W'ash.  663,  84  P.  598. 
A  defense  that  at  the  time  of  the  judgment 
against  the  corporation  it  was  soU'ent.  and 
that  the  judgment  could  have  been  collected 
by  execution  against  certain  property,  held 
not  sustained  -^-here  it  appeared  that  in  suits 
by  other  creditors  the  property  had  been 
determined  not  to  belong-  to  the  corpora- 
tion. Meyer  v.  Ruby-Trust  Min.  &  Mill.  Co., 
192  Mo.  App.  162.  90  S.  W.  821.  Where  the 
corporation  is  insolvent,  a  judgment  and  ' 
execution  and  return  of  nulla  bona  is  not  i 
necessary  as  a  condition  to  the  right  of  a  ! 
creditor  to  pursue  his  remedy  ag-ainst  stock-  ' 
holders  for  unpaid  subscriptions.  Williams' 
FJx'r  v.  Chamberlain  [Ky.]  94  S.  W.  29.  As 
where  the  corporation  is  insolvent,  has 
ceased  business,  and  is  in  the  hands  of  a 
receiver.  Id.  Or  wliere  other  creditors  have 
obtained  judgment  and  execution  thereon 
has  been  returned  nulla  bona.     Id. 

»9.  Wheatley  v.  Glover  [Ga.]  54  S.  E. 
626. 

Note:  It  is  a  well  settled  rule  that  a 
judgment  rendered  by  a  court  of  competent 
jurisdiction  is  conclusive,  in  the  absence  of 
fraud  or  collusion,  against  the  parties  to  the 
suit,  and  against  all  persons  represented   by 


the  parties,  and  it  is  also  well  settled  that 
a  corporation  represents  its  stockholders  in 
all  matters  within  the  scope  of  its  corporate 
powers  transacted  in  g-ood  faith  bj'  its  of- 
ficer. In  an  action  against  a  corporation  by 
a  creditor,  the  stockholders  are  represent- 
ed by  the  corporation,  within  this  principle, 
and  it  follows  that  the  judgment  rendered 
against  the  corporation  therein,  if  the  court 
lias  jurifcdiction.  is  conclusive  upon  the  stock- 
holders, in  the  absence  of  fraud  or  collusiim, 
in  any  collateral  suits  or  proceedings 
against  them,  in  equity  or  at  law,  to  com- 
pel payment  of  the  balance  due  on  their 
stock.  They  cannot  attack  the  judgment, 
for  example,  in  the  absence  of  fraud  or  col- 
lusion, on  the  ground  that  the  corjioration 
was  not  indebted  to  the  creditor  in  whose 
favor    it    has    been    rendered. 

Viiite«l  States:  Marsh  v.  Burroug-hs,  1 
Woods  463,  Fed.  Cas.  No.  9.112;  Bisset  v. 
Kentucky  River  Navigation  Co.,  15  F.  353; 
Glenn  v.  Springs,  25  F.  494;  Hendrickson  v. 
Bradley  [C.  C.  A.]   85  F.  508. 

Alabama:  Lehman,  Durr  &  Co.  v.  Glenn, 
87  Ala.  618;  Semple  v.  Glenn,  91  Ala.  245. 
24    Am.    St.    Rep.    894. 

California:  Tatum  v.  Rosenthal,  95  Cal. 
129.  29  Am.  St.  Rep.  97;  Baines  v.  Babcock.  95 
Cal.    5S1,    29    Am.    St.    Rep.    158. 

Illinois:  Singer  v.  Hutchinson,  183  111. 
606,  75  Am.  St.  Rep.  133,  afg-.  83  111.  App. 
675. 

Kansas:     Ball  v.   Reese,   58  Kan.  614. 

Maine:     Barron  v.  Paine.   S3  Me.   312. 

Maryland:  Glenn  v.  Williams,  60  Md.  93; 
Hambleton    v.    Glenn.    72    Md.    351. 

Michiai-an:  Mutual  Fire  Ins.  Co.  v.  Phoeni-x 
Furniture  Co.,  108  Mich.  170,  62  Am.  St.  Rep. 
693. 

Minnesota:  Holland  v.  Duluth  Iron  Min- 
ing- &  Development  Co.,  65  Minn.  324,  60 
Am.    St.    Rep.    480. 

Mis.souri:  Nichols  v.  Stevens,  123  Mo.  9S, 
45   Am.    St.  Rep.   514. 

New  York:  Stephens  v.  Fox.  83  N.  Y.  313. 
And  see  Beardsley  v.  Johnson.  121  N.  Y. 
224.      Compare  Hastings  v.   Drew,   76   N.   Y.  9. 

Ohio:  Bank  of  Wooster  v.  Stevens,  1 
Ohio  St.  233;  Henry  v.  Vermillion  &  Ashland 
R.   Co.,    17  Ohio   187. 

Compare,  however,  Doak  v.  Stalilman 
[Tenn.  Ch.  App.]  58  S.  V/.  741.  As  to  the 
conclusiveness  of  a  judg-ment  against  the 
corporation  in  a  suit  ag-ainst  stockholders 
to  enforce  their  statutory  liability,  see 
post,  §  824,  or  on  the  ground  that 
the  alleg-ed  indebtedness  arose  out  of  an 
ultra  vires  transaction,  etc.  Baines  v.  Bab- 
cock, 95  Cal.  581.  29  Am.  St.  Rep.  158.  This 
principle  applies  to  stockholders  who  are 
residents  of  other  states.  Hawkins  v.  Glenn, 
131  V.  S.  319,  33  Law.  Ed.  184:  Glenn  v. 
Liggett.  135  r.  S.  533;  Mutual  Fire  Ins.  Co. 
v.  Phoenix  Furniture  Co.,  108  Mich.  170, 
62  Am.  St.  Rep.  693:  Semple  v.  Glenr-.  91 
Ala.  245,  24  Am.  St.  Rep.  894,  and  othor 
cases     in     the     notes     preceding.      The     judg-- 
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An  action  in  behalf  of  creditors  to  enforce  the  liability  of  stockholders  for  unpaid 
subscriptions,  being  predicated  upon  a  showing  that  the  funds  sought  to  be  col- 
lected are  needed  to  pay  corporate  debts/  before  making  an  order  to  enforce  such 
liabilit}-,  there  must  be  a  judicial  determination  of  the  proportion  of  unpaid  sub- 
scriptions probably  needed  to  pay  the  debts  of  the  corporation,  and  the  assessment 
must  be  confined  to  such  proportion,-  and  the  practice  is,  first  to  ascertain  the  whole 
amount  of  the  unpaid  debts,^  second,  to  determine  the  amount  of  unpaid  stock  and 
the  holders  thereof,*  third,  to  make  an  assessment  against  the  stockholders,® 
and  fourth,  in  a  proper  ease,  the  court  may  proceed  to  direct  the  collection  of  such 
assessments  by  the  ordinary  processes  of  law,  without  remitting  the  creditors  to 
their  right  of  action  at  law  upon  the  assessments  so  made.®  The  court  has  no  juris- 
diction to  render  a  binding  decree  of  liabilitj^  upon  stockholders  who  have  not  been 
brought  within  its  jurisdiction,'  but  this  inability  to  reach  all  the  stockholders  will 
not  prevent  the  enforcement  of  the  full  liability  of  those  of  whom  jurisdiction  is 
obtained,  however  hard  it  may  be  upon  the  latter.*  The  decree  of  a  foreign  tri- 
bimal  is  binding  upon  resident  stockholders,  as  to  the  necessity  of  an  assessment, 
the  amount  to  be  raised,  and  the  pro  rata  to  be  collected  from  each  stockholder,^ 
and  where  creditors  and  stockholders  are  impleaded  in  receivership  proceedings 
judgment  against  such  stockholders  is  a  judgment  in  favor  of  the  creditors,  and 
ma}'  be  enforced  in  another  state,^°  but  the  judgment  of  a  foreign  court  is  binding 


ment  may  be  attacked  by  stockholders  -for 
'■want  of  jurisdiction,  or  for  frgud  or  col- 
Jusion  between  the  officers  of  the  corpora- 
tion and  the  creditor.  Bissit  v.  Kentucky 
River  Navig-ation  Co.,  15  F.  353;  V/ilson  v. 
Kiesel,  9  Utah,  397.  Compare  Nichols  v.  Ste- 
vens, 123  Mo.  96,  45  Am.  St.  Rep.  514:  Ham- 
bleton  V.  Glenn,  72  Md.  351. — From  Clark  & 
Marshall,  Corp.  |  800. 

1.  Lewisohn  v.  Stoddard  [Conn.]  63  A. 
£.21. 

2.  Kirkpatrick  v.  American  Alkali  Co.,  140 
F.  186. 

3.  4.  See  V.  Heppenheimer  [N.  J.  Eq.]  61 
A.    843. 

5.  Which,  in  an  action  at  law  based 
thereon,  is  conclusive  upon  the  stockholders. 
See  V.  Heppenheimer  [N.  J.  Eq.]  61  A.  843. 
The  assessment,  whether  by  corporation  or 
court,  binding  upon  stockholders,  though 
not  parties.  Turner  v.  Fidelity  Loan  Con- 
cern [Call.  App.]  83  P.  62.  A  court  of  chan- 
cery has  power  to  make  assessments  upon 
stockholders  for  unpaid  subscriptions,  in  a 
suit  for  the  benefit  of  creditors.  See  v. 
Heppenheimer  [N.  J.  Eq.]  61  A.  843.  The 
stockholders  cannot  be  pursued  by  suit  until 
such  an  assessment  has  been  made.  Covell 
V.  Fowler.  144  F.  535.  Wliere  notice  by  mail 
Tvas  given  to  nonresident  stockholders,  who 
»rere  not  served  and  who  did  not  appear, 
of  proceedings  to  ascertain  the  debts  due  by 
an  insolvent  corporr'tion,  it  was  highly  prob- 
a.ble.  if  not  certain,  that  the  ascertainment 
of  the  debts  was  binding  upon  all  the  de- 
fendants, the  other  defendants  having  been 
duly  served  or  having  appeared.  Id.;  See 
V.  Heppenheimer  [N.  J.  Eq.]  61  A.  843.  Au- 
thority given  to  a  receiver  to  sue  for  un- 
paid subscriptions  implies  an  authority  to 
fix  the  assessments  against  the  stockholders, 
as  where  a  foreign  court  authorized  a  re- 
ceiver appointed  by  it  to  sue  and  fixed  the 
percentage     of    the    assessments.     Swing    v. 


consolidated    Fruit    Jar     Co.     [N.     J.     Law] 
63   A.   899. 

6.  In  this  case,  however,  nearly  all  the 
defendants  -were  nonresidents,  so  that  it  was 
necessary  to  resort  to  a  foreign  court  to 
enforce  the  decree.  See  v.  Heppenlieimer 
[N.  J.  Fq.]    61   A.    843. 

7.  See  V.  Heppenheimer  [N.  J.  Eq.]  61 
A.  843.  Where  foreign  stockholders  appear 
in  such  proceedings  and  litigate  their  rights, 
they  thereby  submit  to  the  jurisdiction  of 
the  court  to  make  the  proper  assessment 
against   them.     Id. 

8.  The  liability  of  stockholders  being 
analogous  to  that  of  several  joint  guarantors. 
See  v.  Heppenheimer  [N.  J.  Eq.]  61  A.  843. 
But  it  is  the  duty  of  the  court  in  such 
case  to  relieve  the  stockholders  of  w^hich 
it  has  jurisdiction,  so  far  as  it  can  by  en- 
abling them  to  have  the  use  of  its  officers 
and  proceedings  to  enable  them  to  recover, 
as  far  as  possible,  against  the  absent  de- 
fendants. Id.  The  fact  that  some  of  the 
stockholders  reside  in  another  state  and 
that  they  have  not  appeared  will  not  prevent 
the  court  from  taking  jurisdiction  as  to  the 
stockholders  of  whom  jurisdiction  has  been 
acquired,  as  where  suit  w^as  brought  in 
Connecticut  to  enforce  subscription  liability 
of  stockholders  in  Missouri  corporation,  some 
of  the  stockholders  residing  in  Missouri, 
but  most  of  them  residing  in  Connecticut. 
Lewisohn  v.  Stoddard   [Conn.]    63   A.   621. 

9.  Suit  by  receiver  of  foreign  mutual 
insurance  company  against  resident  policy- 
holders. Swing  v.  Consolidated  Fruit  Jar 
Co.  [N.  J.  Law]  63  A.  899.  A  resident  stock- 
holder, -when  sued  by  a  foreign  receiver, 
cannot  contest  the  truth  of  record  recitalg 
of  the  foreign  court  that  the  corporal  tion  was 
represented  by  attorney  or  contend  that  the 
attorney  was  unauthorized  to  appear.  Con- 
veise  V.  Aetna  Nat.  Bank  [Conn.]  64  A. 
341. 
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upon  resident  stockliolders  only  to  the  extent  that  it  conforms  to  the  contractual 
obligations  assumed  by  the  resident  stockliolders  when  they  took  their  stock.^^ 
In  the  notes  are  collated  cases  relating  to  pleading^-  and  evidence.^^ 
Fictitiously  paid  up  stock.^'^ — ^A  recital  in  a  certificate  of  stock  that  is  fully 
paid  is  not  conclusive  upon  the  creditors/^  there  being  no  distinction  in  equit}'  be- 
tween a  party  who  makes  a  formal  subscription  for  stock  and  fails  to  pay  for  it  and 
one  who  accepts  a  full  paid  certificate  without  paying  for  it/®  and  any  device  by 
which  a  corporation  seeks  to  release  subscribers  to  stock  from  the  payment  of  the 
amounts  justly  due  by  them  is  fraudulent,  as  to  creditors,  and  ineffective  to  dis- 
chai-ge  the  subscribers  from  liability  for  such  amounts.^^  Where  the  property  is 
taken  at  a  fictitious  valuation,  the  stock  will  be  treated  as  fictitiously  paid  up,  and 
the  stockliolders  will  be  liable  to  creditors  to  the  extent  of  their  actually  unpaid  sub- 
scriptions/^ but  stockholders  are  not  liable  as  partners  because  the  stock  of  the 
corporation  is  falsely  stated  in  the  articles  as  paid  up.^^ 


10.  ChUds  V.  Elethen,  40  Wash.  340,  82 
P.    405. 

11.  In  a  suit  by  a  foreig-n  receiver  of  a 
foreign  corporation  to  enforce  an  assess- 
ment made  by  the  foreign  court  against  a 
resident  stockholder,  tlie  defendant  is  bound 
by  the  judgment  of  the  foreign  aourt  only 
to  the  extent  that  such  judgment  conforms 
to  and  does  not  depart  from  the  contractual 
obligations  assumed  by  the  defendant  when 
he  took  his  stock.  A  judgment  of  a  Minne- 
sota court  including  in  its  assessments 
against  stockholders  the  probable  expenses 
of  future  suits  to  collect  such  assessments, 
as  authorized  by  the  Act  of  1899,  v/as  not 
binding  upon  a  Connecticut  stockholder  who 
took  his  stock  before  the  enactment  of  such 
statute,  and  the  corporation  could  not  repre- 
sent such  stockholder  in  the  proceedings  in 
Minnesota  to  such  an  extent  as  to  make  the 
judgment  binding  on  him.  Converse  v.  Aetna 
Nat.  Bank  [Conn.]  64  A.  341.  The  adjudica- 
tion of  the  supreme  court  of  Minnesota  that 
such  order  or  judgment  was  valid  and  bind- 
ing was  not  conclusive  upon  the  Connecti- 
cut court,  in  so  far  as  it  concerned  the 
power  of  the  Minnesota  Legislature  to  im- 
pose, by  the  Act  of  1899.  an  obligation  upon 
the  Connecticut  stockholder  which  he  did 
not  assume  by  his  contract  of  subscription. 
Id.  No  offer  to  waive  the  objection  that 
the  assessment  was  an  entirety  and  to  sub- 
m.it  to  judgment  for  the  defendant's  share 
of  whatever  was  properly  assessed  upon  the 
shareholders,  evidence  as  to  the  expenses 
of  making  the  collections  from  the  stock- 
holders was  properly  excluded.     Id. 

12.  Petition  bv  receiver  for  an  assess- 
ment of  stockliolders  held  sufficient.  Kirk- 
patrick  v.  American  Alkali  Co.,  140  F.  186. 
In  an  action  by  creditors  against  stock- 
holders, the  pla.intiff  may  state  any  number 
of  transactions  tending  to  establish  a  duty 
on  the  part  of  the  defendants  to  the  plain- 
tiif  v/ith  respect  to  the  latter's  claim  against 
the  corporation.  Le'wlsohn  v.  Stoddard 
[Conn.]  63  A.  621.  An  action  by  creditors 
of  a  Missouri  corporation  to  recover  balances 
on  stock  subscriptions,  and  one  claiming  the 
S£ime  balances  by  virtue  of  a  Missouri  stat- 
ute, and  one  to  compel  the  defendants  to 
refund  assets  fraudulently  converted  by 
them,  all  may  be  joined  where  all  of  the 
defendiints   .ire    directly   affected   by    each   of 
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the  causes  so  joined.  Id.  Complaint  to  en- 
force liability  of  stockholder  in  stock  cor- 
poration must  show  that  defendant  was  in- 
debted to  the  company  at  the  time  of  judg- 
ment and  execution  against  the  corporation 
and  the  return  of  the  execution  unsatisfied. 
Dyer  v.  Drucker,  108  App.  Div.  238,  95  N.  T. 
S.  749.  In  suit  against  stockholder  in  stock 
corporation,  complaint  must  shovv^  that  the 
corporation  is  &■  stock  corporation.  The  mere 
name  of  the  corporation  and  an  allegation 
that  goods  were  sold  to  it  were  not  suf- 
ficient to  show  that  it  was  not  a  moneyed 
corporation.  Id.  The  complaint  must  show 
that  the  defendant  has  not  fully  paid  for 
his  stock,  either  in  cash  or  its  equivalent  in 
property.     Id. 

13.  The  contract  of  the  incorporators  re- 
lating to  subscriptions  to  stock  by  them  Is 
admissible  in  a  suit  to  enforce  their  liability 
upon  the  question  of  the  construction  and 
validity    of    resolutions    of    the    directors    re- 

i  lating  to  the  issue  of  such  stock.  Turner 
v.  Fidelity  Loan  Concern  [Cal.  App.]  83  P. 
!  62.  In  a  suit  to  enforce  the  subscription 
i  liability  of  a  decedent,  the  creditor  may  testi- 
fy  as  to  the  justness  and  validity  of  his 
claim  against  the  corporation.  Williams' 
Ex'r  V.  Chamberlain    [Ky.]    94  S.   W.  29. 

14.  See  5  C.  L.   829. 

15.  As  where  stock  shows  on  its  face  that  . 
It  was  issued  in  exchange  for  property,   but 
as   a  matter  of   fact  the   property  was  over- 
valued.    See  V.  Heppenheimer   [N.   J.   Eq.]    61 
A.    843. 

16.  See  V.  Heppenheimer  [N.  J.  Eq.]  61  A. 
843. 

17.  Taking  notes  of  subscribers  and  sur- 
rendering them  as  canceled.  Hall  v.  Ala- 
bama T.  &  Imp.  Co.,  143  Ala,  464,  39  So. 
285.  Giving  subscriber  credit  for  only  color- 
able  claim   against   corporation.     Id. 

18.  Hobgood  v.  Ehlen  [N.  C]  53  S.  E. 
857.  See  ante  this  section  and  subsection. 
But  Vv-here  shares  are  sold  for  less  than 
par  value  and  full  paid  certificates  are  is- 
sued to  the  purchaser,  a  subsequent  con- 
veyance of  property  by  the  purchaser  to  the 
corporation,  which  is  accepted  in  payment 
of  the  difference  between  the  original  price 
and  the  par  value,  will  render  the  stock 
fully  paid.  In  re  Remington  Automobile 
&   Motor    Co.,    139    F.    766. 

19.  Webb    V.    Rockefeller,    195    Mo.    57,    93 
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Limitations.-"— li  has  been  held,  on  the  one  hand,  that  the  statute  of  •limita- 
tions does  not  begin  to  run  upon  a  stock  subscription  which  is  payable  only  upon 
calls  to  be  made  from  time  to  time,  until  the  call  or  calls  have  been  made,-'  while, 
on  the  other  hand,  it  has  been  held  that  the  liability  of  a  stockholder  to  a  creditor 
for  unpaid  subscriptions  accrues  when  the  corporation  ceases  to  be  a  going  concern 
and  becomes  insolvent,  ^\dthout  the  necessity  of  an  assessment  or  call.-^  When  a 
judgment  and  execution  against  the  corporation  is  required  as  a  condition  to  the 
right  to  sue,  the  statute  begins  to  run  only  from  the  time  of  the  return  of  nulla 
bona.2^  Where  creditors  have  the  right  to  inspect  the  books  of  the  corporation,  ig- 
norance of  who  are  stockliolders  will  not  arrest  the  running  of  the  statute  of  limita- 
tions.-* 

(§  16)  F.  Personal  liahility  of  stoclchohler  for  dehts  of  corporation,  and 
remedies.^^—A  stockholder  is  not  primarily  liable  for  the  debts  of  the  corporation, 
and  no  action  can  be  maintained  against  him  upon  a  contract  with  the  corporation,^® 
but  upon  the  insolvency  of  a  corporation,"  and  when  so  declared  by  statute,^^  the 
statutory  liability  of  stockholders  becomes  a  corporate  asset,  and  may  be  enforced 
by  the  receiver,^^  assignee,^"  or  any  other  officer  having  the  right  to  collect,  marshal, 
and  distribute  the  assets  of  the  insolvent  corporation.^'  The  plaintiff  may  recover 
interest  on  the  amount  due  by  each  stockholder  from  the  time  of  the  filing  of  the 
suit.^^ 


S.  W.  772.  Const,  art.  12,  §  8,  and  Rev.  St. 
1899,  §  962,  prohibiting  the  issue  of  stock 
except  for  money,  labor,  or  property,  do 
not  render  the  stockholders  liable  as  part- 
ners where  the  original  stock  is  fictitiously 
paid  up.  First  Nat.  Bank  v.  Rockefeller, 
195    Mo.    15,    9.3    S.    W.    761. 

20.  See  5  C.  L.   829. 

21.  Cook  V.  Carpenter,  212  Pa.  165,  61  A. 
799.  The  statute  does  not  begin  to  run  until 
after  a  call  and  assessment  (McCarter  v. 
Ketcham,  72  N.  J.  Law,  247,  62  A.  693),  nor 
is  it  necessary  in  such  case  that  the  call 
be  made  within  the  statutory  period  of 
limitation  upon  the  cause  of  action  which 
will  accrue  after  the  call  (Cook  v.  Carpenter, 
212    Pa.    165,    61    A.    799). 

22.  The  rules  applicable  when  the  cor- 
poration is  a  going  concern  and  is  solvent, 
under  which  the  liability  does  not  accrue 
until  there  is  an  assessment  or  call,  have 
no  application  to  such  a  case.  Chilberg  v. 
Siebenbaum.   41   Wash.   663,    84   P.   598. 

23.  Montgomery  Iron  Works  v.  Roman 
[Ala.]    41    So.    811. 

24.  Ballinger's  Ann.  Codes  &  St.  §  4269, 
srives  the  right  of  inspection.  Chilberg  v. 
Siebenbaum,  41  Wash.  663,  84  P.  598.  A 
limitation  in  the  contract  of  stockholders 
in  a  mutual  fire  insurance  company  will 
not  relieve  them  from  liability  for  their 
proportionate  share  of  losses  and  expenses 
during  the  period  for  which  they  were  mem- 
bers, when  the  company's  affairs  are  being 
eloped  UD  by  a  receiver.  Nichol  v.  Murphy 
[Mich.]    13    Det.    Leg.    N.    499,    108   N.   W.    704. 

25.  See    5    C.   L.    829. 

26.  Action  for  loss  of  trunk  by  depot  com- 
pany. Gregorv  v.  Webb  [Tex.  Civ.  App.]  13 
Tex!  Ct.  Rep.  1016,  14  Tex.  Ct.  Rep.  277,  89 
S.   W.    1109. 

27.  Stocker  v.  Davidson    [Kan.]    86   P.    136. 
2S.     Civ.    Code    1895,    §    1890.      Wheatlev    v. 

Glover    [Ga.]    54   S.   E.   626.      The   act    of   5894. 


Civ.  Code  1895,  §  1S90,  declaring  the  statutory 
or  charter  liability  of  stockholders  to  be  a 
corporate  asset,  is  remedial,  and  does  not 
affect  any  vested  right  of  the  creditor,  and 
is  applicable  where  the  liability  arose  prior 
to  the  enactment  of  the  statute.  Id.  Prior 
to  the  Act  of  1893  (Civ.  Code  1895,  §S  1903- 
1911),  there  was  no  general  la-w  in  Georgia 
regulating  the  individual  liability  of  stock- 
holders in  corporations,  and  whether  such 
liability  existed  depended  upon  the  pro- 
visions of  the  bank's  charter  in  each  case. 
Id. 

29.  Wheatley  v.  Glover  [Ga.]  54  S.  E.  626. 
In  a  suit  by  a  receiver,  it  is  only  necessary 
to  allege  that  the  receiver  was  directed  to 
sue  by  the  court  by  which  he  w^as  appointed. 
It  is  not  necessary  to  allege  that  the  credi- 
tors authorized  the  suit.  Id.  Nor  is  it  nec- 
essary to  exhibit  the  petition  upon  which 
the  receiver  was  appointed.  Allegations 
which  fully  describe  the  proceedings  under 
which  he  was  appointed  are  sufficient  to 
show    his    authority   to    sue.      Id. 

A  suit  hy  a  foreisn  receiver  of  a  bank  to 
enforce  stockholders'  subscription  liability, 
if  maintainable  at  all,  can  be  maintained  on- 
ly when  an  assessment  has  been  duly  made 
by  the  court  in  the  original  proceedings  as 
will  do  away  with  an  assessment.  The  ac- 
tion would  then  ordinarily  be  one  at  com- 
mon law.  Covell  v.  Fowler.  144  F.  535.  A 
nonresident  receiver  of  a  foreign  bank,  hav- 
ing no  title  to  the  assets  of  the  bank  other 
than  that  derived  from  the  order  of  the  court 
appointing  him,  cannot  maintain  a  suit  to 
enforce  the  liability  of  a  resident  stock- 
holder (Id.),  but  a  foreign  receiver  may 
sue  jointly  with  creditors  to  enforce  a  judg- 
ment of  the  foreign  court  against  the  resi- 
dent stockholders  (Childs  v.  Blethen,  40 
Wnsh.    340.    82    P.    405). 

30.  31,  32.  Wheatley  v.  Glover  [Ga.]  54  S. 
E.    C26. 
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A  stocldiolcler,  in  becoming  such,  assumes  such  contractual  obligations  as  are 
attached  to  the  o\\Tiership  of  stock  by  the  laws  of  the  state  in  which  the  corporation 
was  organized/^  and  these  obligations  cannot  be  enlarged  by  subsequent  legisht- 
tioD.^*  The  remedies  of  creditors  against  stockholders  may  be  enlarged  without 
impairing  the  obligations  of  any  contract/^  but  any  change  of  the  creditors'  reme- 
dies which  substantially  diminishes  the  value  of  such  contract  or  obstructs  or  re- 
tards its  enforcement  is  unconstitutional  as  impairing  the  obligation  of  a  contract."® 
Failure  of  a  corporation  to  perform  statutory  conditions  precedent  to  the  right  to 
do  business  will  not  relieve  the  stockholders  from  their  statutory  liability  for  the 
debts  of  the  corporation.^"  Statutes  imposing  additional  liability  upon  stock- 
holders are  in  derogation  of  the  common  law  and  must  be  strictly  construed.^® 

Persons  liable  as  stocl-hoMers.^^ — The  rights  of  the  creditors  are  fixed  bv  the 
insolvency  of  the  corporation,*''  and  the  books  of  the  corporation  are  not  onlv  recoo- 
nized  in  all  cases  as  the  best  evidence  of  the  responsible  ownership  of  the  stock  at 


33.  Converse  v.  Aetna  Nat.  Bank  [Conn.] 
64  A.  341.  A  stockholder,  by  his  subscription 
or  by  his  acceptance  of  his  stock,  agrees 
with  the  corporation  and  its  creditors  that 
he  will  perform  the  obligations  and  dis- 
charge the  duties  imposed  upon  stockholders 
by  constitution,  statutes,  and  law^  then  in 
force,  and  his  liability  to  creditors  springs 
from  this  contract.  Harrison  v.  Remington 
Paper  Co.  [C.  C.  A.]  140  F.  385.  The  statu- 
tory liability  is  determined  by  the  construc- 
tion of  the  statute  creating  such  liability 
by  the  courts  of  the  corporation's  domicile. 
Covell  V.  Fowler,  144  F.  535.  A  cause  of  ac- 
tion to  enforce  the  double  liability  of  a 
stockholder  in  a  Kansas  corporation  by  mo- 
tion in  the  event  of  an  unsatisfied  execu- 
tion upon  a  judgment  against  the  corpora- 
tion, under  Gen.  St.  18S9,  §  1192.  is  not  the 
same  as  one  between  the  same  parties  to  en- 
force such  liability  on  the  ground  that  the 
corporation  has  suspended  business  for  a 
year,  under  sections  1200,  1204,  since  the 
facts  of  a  judgment  and  unsatisfied  execu- 
tion are  essential  to  the  former,  and  im- 
material to  the  latter,  and  the  fact  of  sus- 
pension of  bu.siness  is  essential  to  the  latter 
and  immaterial  to  the  former.  Harrison  v. 
Remington  Paper  Co.  [C.  C.  A.]  140  F.  385. 
Under  the  decisions  of  the  supreme  court  of 
Kansas,  an  action  under  one  of  these  statu- 
tory provisions  is  a  bar  to  an  action  be- 
tTveen  the  same  parties  and  upon  the  same 
liability  under  the  other  section.  Id.  A 
denial  of  the  motion  for  execution  and  the 
dismissal  of  the  action  under  Gen.  St.  18S9, 
§  1192,  in  which  the  defense  of  a  prior  ac- 
tion under  §§  1200,  1204,  was  pleaded  and 
sustained,  raises  no  estoppel  against  the 
plaintiff  from  litigating  the  issues  presented 
in  an  action  under  the  latter  section,  where 
the  record  does  not  disclose  that  the  judg- 
ment upon  the  motion  was  based  upon  a 
decision  of  any  of  the  issues  in  the  latter 
case.  Id.  In  Minnesota,  the  contractual  ob- 
ligation imposed  by  statute  upon  corporate 
stockholders  to  pay  the  debts  of  the  com- 
pany to  the  extent  of  the  par  value  of  their 
shares  is  not  an  obligation  to  the  company, 
but  only  the  obligation  of  a  surety  and  due 
only  to  the  creditors  of  the  corporation  and 
to   such   representatives   of   their   interest   as  j 


the   law   may  designate.     Converse    v.   Aetna 
Nat.    Bank    [Conn.]    64    A.    341. 

34.  The  Minnesota  Act  of  1899.  authoriz- 
ing the  court  to  include  in  assessments 
against  stockholders  the  probable  expense  of 
future  actions  to  collect  such  aeisessments. 
held  invalid  as  impairing  the  obligation  of 
a  contract.  Converse  v.  Aetna  Nat.  Bank 
[Conn.]  64  A.  341.  Minn.  Act  1899,  held  not 
to  impair  any  contract  in  so  far  as  it  au- 
thorized the  expenses  of  a  receivership  under 
a  creditor's  bill  to  be  included  in  the  assess- 
ment against  the  stockholders,  since  prior 
to  the  Act  of  1899  it  had  already  been  held 
by  the  Minnesota  courts  that  such  expenses 
might  be  charged  against  the  equitable  as- 
sets  of  the  corporation.     Id. 

35.  Converse  v.  Aetna  Nat.  Bank  [Conn.] 
64  A.  341.  Act  1894,  Civ.  Code  1895,  §  1890, 
declaring  the  statutory  liability  of  stock- 
holders to  be  a  corporate  asset.  Wheatley 
V.   Glover    [Ga.]    54  S.   E.   626. 

36.  Laws  Kan.  1898,  p.  27,  c.  10,  repealing 
Gen.  St.  1889,  §§  1200,  1204.  and  substitut- 
ing for  the  action  there  authorized  a  suit  in 
equity  by  a.  receiver,  held  unconstitutional. 
Harrison  v.  Remington  Paper  Co.  [C.  C.  A.] 
140  F.  385.  Act  Md.  1904,  p.  179,  c.  101,  and 
Act  1904,  p.  597,  c.  337  (p.  601,  c.  339),  sub- 
stituting a  bill  in  equity  in  the  nature  of 
a  creditors'  bill  for  the  remedy  provided  by 
Acts  1902,  c.  109,  which  allowed  the  creditor 
to  sue  the  stockholder  at  law,  held  uncon- 
stitutional so  far  as  it  affects  creditors  whose 
claims  accrued  prior  to  the  passage  of  the 
act.  Knickerbocker  Trust  Co.  v.  Cremen, 
140  F.  973. 

37.  Stockholders  in  banking  corporation. 
Murphy  v.  Wheatley  [:Md.]  63  A.  62.  Stock- 
holders of  a  corporation  who  became  such 
before  the  payment  of  the  bonus  tax  required 
by  Acts  1900.  p.  411,  c.  272.  but  who  ac- 
cepted dividends  after  the  payment  of  the 
tax.  could  not  escape  their  statutory  liabili- 
ty for  the  debts  of  the  corporation  on  the 
ground  that  the  corporation  had  no  authori- 
ty to  issue  their  stock.  Id.  S*3e  Bank- 
ing   and    Finance,    7    C.    L.    358. 

3S.  Charter  of  bank  imposing  additional 
liability.     Wheatley  v.  Glover   [Ga.]    54   S.  B. 

'  39.     See   5   C.  L.    831. 


948 


COEPOEATION'S  §  16F. 


7  Cur.  Law. 


that  time,"  but  the  tendency  is  to  treat  such  books  as-  conclusive  upon  this  point." 
The  books  and  records  of  a  private  corporation  are  not  competent,  however,  against 
third  persons,  in  the  absence  of  proof  of  their  assent  to  or  knowledge  of  such  books, 
to  establish  the  r^ation  of  such  persons  as  stockholders,*^  but  admissions  of  a  party 
against  his  interest  inscribed  upon  the  boolcs  of  the  corporation  and  sig-ned  by  him 
are  competent.**  The  additional  or  individual  statutory  liability  of  a  stockholder 
ceases  upon  the  transfer  of  liis  stock,  where  it  is  so  provided  by  statute,  and  upon 
compliance  with  tlie  statutory  provisions,*^  but  the  transfer,  in  order  to  fix  the  lia- 
bility of  the  transferee  and  release  tlie  transferror,  must  be  complete  and  in  ac- 
cordance with  the  by-laws  of  the  corporation.*^  Where  a  stockholder  is  liable,  un- 
der the  laws  creating  such  liability,  for  the  debts  of  his  corporation  existing  during 
his  ownership  of  stock,  a  subsequent  transfer,  either  in  good  or  bad  faith,  will  not 
relieve  him  from  such  Liability.*^  A  legatee  of  the  earnings  of  corporate  stock  is 
hot  subject  to  the  statutory  liability  of  a  stockliolder  where  the  bequest  does  not 
seo-regate  the  stock  from  the  general  estate.**  A  receiver  of  an  insolvent  corporation 
may  be  allowed  to  file  a  bill  to  ascertain  who  are  stocldiolders.*® 

Ascertainment  of  corporate  liahility  and  exhaiustion  of  remedy  against  it.^^ — 
The  ordinary  assets  of  the  corporation  should  be  first  exhansted.^^     A  judgment 


40,  41,  42.  Cook  V.  Carpenter,  212  Pa.  177, 
61    A.    804. 

43.  Harrison  v.  Reming-ton  Paper  Co.  [C. 
C.  A.]  140  F.  385.  The  entry  of  a  party's 
name  on  the  books  as  a  stockholder,  with- 
out his  knowledg-e  and  consent,  or  con- 
trary to  his  direction,  will  not  make  him  a 
stockholder  liable  for  the  debts  of  the  cor- 
poration. Pledgee  entered  as  stockholder. 
Welch  V.  GiUelen,  147  Cal.  571,  82  P.  248. 
Civ.  Code,  §  322,  providing  that  one  is  a 
stockholder  whose  name  appears  on  the 
books  as  such,  does  not  apply  to  a  case 
where  a  party  is  entered  as  a  stockholder 
without    his    consent.       Id. 

Ratification  of  the  unauthorized  entry  of 
one  as  a  stockholder  will  not  result  from 
delay  in  applying-  for  a  correction  of  the 
error  where  the  party  does  not  know  of  the 
entry,  or  from  retaining  the  certificate  after 
it  is  issued,  to  him  pending  negotiations  look- 
rng  to  the  correction  of  the  error,  the  holder 
of  the  certificate  demanding  the  correction 
and  the  cornoration  refusing  to  make  it. 
Welch    V.    Giilelen,    147    Cal.    571,    82    P.    248. 

44.  As  signed  receipts  for  stock  or  as- 
signments thereof.  Hairrison  v.  Reming- 
ton Paper  Co.    [C.  C.  A.]    140  F.   385. 

45.  See  Act  1838,  Code  1882,  §  1496;  Act 
1892,  p.  55;  Acts  1894,  Civ.  Code  1895,  §  18SS. 
These  statutes  do  not  impose  any  additional 
liability  on  stockholders,  but  simply  pro- 
vide methods  by  which  stockholders  m.ay  be 
relieved  from  si\ch  individual  liabilities  as 
may  be  imposed  by  the  charter  of  their  cor- 
poration. Wheatley  v.  Glover  [Ga.]  54  S.  E. 
626.  Where  the  charter  of  a  bank  provided 
that  the  individual  property  of  a  stock- 
holder at  the  time  of  suit  should  be  liable 
for  the  ultimate  payment  of  the  debts  of 
the  corporation  in  proportion  to  the  amount 
of  stock  held  by  him,  a  stockholder  who 
had  disposed  of  his  stock  and  transferred 
it  on  the  books  of  the  corporation  before 
any  suit  was  brought  against  the  corpora- 
tion was   not  liable.     Id. 

46.  Where  a  by-law  provided  that  no 
transfer    of    stock    should    be    made    while 


the  books  of  the  corporation  were  closed, 
a  sale  of  stock  at  auction  while  the  books 
were  closed  did  not  release  the  seller  from 
liability  upon  the  subsequent  insolvency  of 
the  corporation,  although  such  insolvency 
was  unknown  at  the  time  of  the  sale.  Cook 
v.  Carpenter,  212  Pa.  177,  61  A.  804. 

47.  Where  the  complaint  stated  facts  suf- 
ficient to  establish  defendant's  liability  as  a 
stockholder  by  reason  of  his  ovv'nership  of 
stock  at  the  time  the  corporation  was  in 
debt  and  insolvent,  such  issue  is  not  waived 
by  an  allegation  that  the  stock  was  trams- 
ferred  subsequently  in  bad  faith  and  with- 
out consideration.  Tiffany  v.  Giesen  [Minn.] 
105  N.  W.  901.  If  the  defendant  was  mis- 
led by  the  allegations  as  to  the  transfer 
of  the  stock,  and  thus  inadvertently  as- 
sumed that  the  only  issue  tendered  was  as 
to  the  validity  of  the  transfer,  and  had 
a  good  defense  to  his  constitutional  liabili- 
ty, he  should  have  applied  for  a  continuance 
in  order  to  have  time  to  prepare  such  de- 
fense, but  he  was  not  entitled  to  a  dis- 
missal  of   the   action.     Id. 

Parties:  In  an  action  to  enforce  a  stock- 
holder's liability  by  reason  of  his  having 
held  his  stock  at  the  time  the  debt  sued  for 
existed,  a  subsequent  transferee  of  such 
stock  is  not  a  necessary  party.  Tiffany  v. 
Giesen   [Minn.]  105  N.  W.  901. 

48.  Potter   v.   Mortimer,   114    111.   App.    422. 

49.  As  where  the  consideration  for  stock 
has  wholly  failed  and  the  party  to  whom 
the  stock  was  issued  has  transferred  it. 
McMaster  v.  Drew  [N.  J.  Eq.]  62  A.  559. 
In  a  bill  by  a  receiver  to  determine  who 
are  stockholders,  it  is  not  necessary  to  al- 
lege whether  the  assets  already  reached  will 
or  will  not  be  sufficient  to'  satisfy  the  credi- 
tors (Id.),  nor  can  it  be  considered  upon 
a  demurrer  to  such  bill  whether  it  has 
been  made  to  appear  in  the  original  cause 
that  there  are  no  sufficient  assets  to  satisfy 
creditors    (Id.). 

50.  See    5    C.    L..    832. 

51.  Const.  Neb.  1875,  art.  lib,  S  4.  Haz- 
lett  V.  Woodhead   [R.  I.]    63  A.   952.     Service 
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against  a  corporation  is  not  conclusive  upon  a  stockholder  in  proceedings  to  enforce 
the  additional  or  individual  liabiKty  of  the  stockholder,  where  the  stockholder  had 
no  notice  of  the  suit  in  which  the  judgment  was  obtained  or  opportunity  to  defend 
the  same/^  and  such  a  judgment  establishes  the  amount  and  validity  of  the  creditor's 


of  process  upon  the  stockholders  prior  to 
the  accrual  of  the  cause  of  action,  as  de- 
termined by  Const.  Neb.  1875,  art.  lib,  §  4, 
Avas  premature.  Id.  In  New  Tork  the  in- 
dividual liability  of  a  stockholder  cannot 
be  enforced  until  judgment  has  been  re- 
covered against  the  corporation  and  an  exe- 
cution thereon  has  been  returned  nulla  bona. 
See  Laws  1892,  p.  1841,  c.  668,  §  55.  This 
statute  is  a  portion  of  the  general  stock  cor- 
poration law  but  applies  to  banking  corpora- 
tions, notwithstanding  Laws  1892,  p.  1913,  c. 
689,  §  162,  imposing  a.  broader  liability  upon 
a  stockliolder  in  banking  corporations. 
These  two  acts  and  Laws  1896,  p.  1813,  c. 
687,  §  2,  subd.  4,  defining  stock  corporations 
so  as  to  include  banking  corporations,  and  § 
33  making  the  provisions  of  the  general 
corporation  law  applicable  to  stock  corpora- 
tions, must  all  be  construed  together.  Gause 
V.   Boldt,   49  Misc.   340,   99   N.  Y.    S.   442. 

52.     Wheatley    v.    Glover    [Ga.]     54    S.    E. 
626. 

Note:  A  judgment  recovered  by  a  creditor 
against  a  corporation  is  conclusive  as 
against  stockholders,  unless  they  show  col- 
lusion or  want  of  jurisdiction,  in  a  suit  to 
reach  and  subject  unpaid  subscriptions.  Se« 
note,  ante  this  section,  p.  253.  Whether  the 
same  rule  applies  when  it  is  sought  to  enforce 
the  statutory  liability  of  stockholders  is 
not  so  clear,  and  there  is  some  conflict  and 
confusion  in  the  decisions  on  the  question. 
Some  of  the  courts  have  held  that  a  judg- 
ment against  a  corporation  is  not  even 
prima  facie  evidence  of  the  indebtedness  in 
an  action  or  other  proceeding  against  stock- 
holders to  enforce  their  statutory  liability, 
when  the  stockholders  themselves  were  not 
parties  to  the  action  in  which  the  judgment 
was  recovered.  Union  Bank  v.  Wando  Min. 
&  Mfg.  Co.,  17  S.  C.  339;  Moss  v.  McCullough, 
5  Hill  [N.  Y.]  131;"  Strong  v.  Wheaton,  38 
Barb.  [N.  Y.]  616.  Other  courts  have  held 
that  it  is  prima  facie  evidence  (Grund  v. 
Tucker,  5  Kan.  70;  In  re  Warren's  Estate, 
52  Mich.  557;  Hoagland  v.  Bell,  36  Barb.  [N. 
Y.]  57;  Moss  v.  Averell,  10  N.  Y.  449;  Bel- 
mont V.  Coleman,  1  Bosw.  188,  21  N.  Y.  96; 
Hastings  v.  Drew,  76  N.  Y.  9;  Moss  v.  Mc- 
Cullough, 7  Barb.  [N.  Y.]  279;  Squires  v. 
Brown,  22  How.  Pr.  [N.  Y.]  35;  Lawyer  v. 
Rosebrook,  48  Hun  [N.  Y.]  453.  See,  also, 
Schaeffer  v.  Missouri  Home  Ins.  Co.,  46  Mo. 
248),  but  not  conclusive  (Whitman  v.  Cox, 
26  Me.  335).  Neitlier  of  these  positions,  how- 
ever, is  supported  by  the  weight  of  authority. 
On  the  contrary,  it  is  held  in  most  juris- 
dictions that,  in  an  action  against  a  corpora- 
tion to  recover  a  judgment  for  a  corporate 
debt,  the  stockholders,  as  stockholders,  are 
represented  by  the  corporation,  and  that  a 
judgment  in  such  an  action,  therefore,  is 
conclusive  against  the  stockholders,  unless 
it  oan  be  attacked  for  collusion  or  want  of 
jurisdiction.  The  judgment  may  be  attacked 
for  fraud  or  collusion  or  for  want  of  juris- 
diction. Town  of  Hinckley  v.  Kettle  River 
R.   Co.,   80   Minn.   32;   Warrington  v.   Ball    [C. 


C.    A.]    90    F.    464;    Choat    v.    Boyd,    59    Kan. 
682. 

United  States:  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640,  44  Law,  Ed.  619; 
Powell  V.  Oregonian  R.  Co.,  38  F.  187,  3  L. 
R.  A.  201;  Hale  v.  Hardon  [C.  C.  A.]  95  F, 
747;  Hendrickson  v.  Bradley  [C.  C.  A.]  85 
P.  508;  Dexter  v.  Edmands,  89  F.  467;  Brown 
V.  Trail,   89   F.   641. 

Illinoiiii:  Coalfield  Co.  v.  Peck,  98  111.  139; 
Schertz  v.  First  Nat.  Bank  of  Chester,  47 
111.    App.    124. 

loiva:  Donworth  v.  Coolbaugh,  5  Iowa, 
300;  Corse  v.  Sanford,  14  Iowa,  235. 

Kansas:  Ball  v.  Reese,  58  Kan.  614,  62 
Am.  St.  Rep.  638;  Stefflns  v.  Gurney,  61  Kan. 
292. 

Maine:     Came  v..  Brigham,   39  Me.  35;   Cole 
V.    Butler,    43    Me.    401;    Milliken    v.    White 
house,    49   Me.   527;    Chaffln   v.   Cummings,    37 
Me.  76;  Barron  v.  Paine,  83  Me.  312. 

Massacliu.setts:  Holyoke  Bank  v.  Good- 
man Paper  Mfg.  Co.,  9  Cush.  [Mass.]  576; 
Farnum  v.  Balard  Vale  Machine  Shop,  12 
Cush.  [Mass.]  507;  Gaskill  v.  Dudley,  6  Met. 
[Mass.]  546,  39  Am.  Dec.  750;  Hawes  v. 
Anglo-Saxon  Petroleum  Co.,  101  Mass.  385; 
Thayer  v.  New  England  Lithographic  Steam 
Print.    Co.,   108   Mass.    523. 

Micliisan:  Mutual  Fire  Ins.  Co.  v.  Phoenix 
Furniture  Co.,  108  Mich.  170,  62  Am.  St.  Rep. 
693,    34    L.    R.    A.    694. 

Minnesota:  Holland  v.  Duluth  Iron  Min. 
&  Development  Co.,  65  Minn.  324,  60  Am.  St. 
Rep.  480;  Osv/ald  v.  Minneapolis  Time  Co., 
65  Minn.  249;  Town  of  Hinckley  v.  Kettle 
River    R.    Co.,    80    Minn.    32. 

Missouri:  Nichols  v.  Stevens,  123  Mo.  95, 
45    Am.    St.    Rep.    514. 

New  York:  Slee  v.  Bloom,  19  Johns.  [N. 
Y.]  456,  10  Arh.  Dec.  273;  Id.,  20  Johns.  [N. 
Y.]  669;  Moss  v.  Oakley,  2  Hill  [N.  Y.]  265; 
Moss  V.  /,-frell,  10  N.  Y.  449;  Conklin  v. 
Purman,  57  Barb.  [N.  Y.]  484,  8  Abb.  Pr.  (N. 
S.)  161;  Hovey  v.  Ten  Broeck,  3  Rob.  [N.  Y.] 
316;  Stephens  v.  Fox,  17  Hun,  435;  Id.,  83 
N.  Y.   313. 

Nortli  Carolina:  Heggie  v.  People's  Bldg. 
&  Loan  Ass'n,   107  N.  C.  581. 

Pennsylvania:  Wilson  v.  Pittsburgh  & 
Youghiogheny  Coal  Co.,  43  Pa.  424. 

"U^iscoMsin:  Cleveland  v.  Marine  Bank  of 
Milwaukee,  17  Wis.  545;  Merchants'  Bank 
V.    Chandler,    19    Wis.    434. 

When  a  judgment  against  a  corporation  is 
conclusive  against  the  stockholders  in  the 
home  state,  it  will  be  so  regarded  in  other 
states  in  which  it  may  be  sought  to  en- 
force the  statutory  liability  against  a  stock- 
holder. See  post,  §  825.  And  this  rule  has 
been  applied  to  a  judgment  against  the  cor- 
poration by  defiult.  Holyoke  Bank  v.  Good- 
man Paper  Mfg.  Co.,  9  Cush.  [Mass.]  576; 
Holland  v.  Duluth  Iron  Mining  &  Develop- 
ment Co.,  65  Minn.  324.  60  Am.  St.  Ren.  480; 
Nichols  v.  Stevens,  123  Mo.  96.  45  Am.  St. 
Rep.  514.  Compare,  however.  Irons  v.  Manu- 
facturers' Nat.  Bank,  36  F.  343.  The  rule 
does    not    apply    when    the    liability    Imposed 
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claim  only  prima  facie/'''''  but  in  a  suit  to  enforce  such  judgment  against  a  stock- 
holder, the  petition  need  not  set  out  the  character  of  the  debt  upon  which  the  judg- 
ment was  obtained.^'*  The  judgment  of  another  state  as  to  the  indebtedness  of  a 
corporation  for  services  rendered,  after  the  placing  of  the  bank  in  the  hands  of  a 
receiver,  is  conclusive  of  the  liability  of  the  corporation  but  not  of  the  stockholders."^ 

Liviitations^^' — The  law  of  tlie  forum  controls  in  applying  the  statute  of  limi- 
tations to  stockholders'  statutory  liability,  though  the  liability  itself  arises  under 
the  laws  of  another  state.^^  The  statutes  of  various  states  on  this  subject  are  con- 
sidered in  the  notes.^^ 

PartiesJ'^ — An  allegation  th.at  some  of  the  stockholders  are  dead  and  that  their 


upon  stockholders  is  penal  in  its  nature. 
MiUer  v.  V^^hite,  50  N.  Y.  137;  McMahon  v. 
Macy,  51  N.  Y.  155.  See  post,  §  833m.  And 
in  New  York,  it  has  been  held  that  it  does 
not  apply  when  the  liability  of  the  stock- 
holders is  solely  upon  the  orig-inal  cause  of 
action  against  the  corporation,  and  the  re- 
covery of  a  judg-ment  against  the  corporation 
is  required  by  the  statute  merely  as  a  con- 
dition precedent  to  an  action  by  the  creditor 
against  a  stockholder  on  the  orig-inal  cause 
of  action.  In  such  a  case,  a  stockholder  may 
make  any  defense  against  the  action  which 
tlie  corporation  could  have  made,  and  the 
judgment  against  the  corporation  has  no 
effect  as  against  him  except  to  show  the 
performance  of  the  condition  precedent  to 
the  right  to  sue  him.  Moss  v.  McCullough, 
5  Hill  [N.  Y.]  131;  Kincaid  v.  Dwinelle,  59 
N.  Y.  548,  2  Keener's  Cas.  1806;  Strong  v. 
Wheaton,  38  Barb.  [N.  Y.]  616.  A  judg- 
ment recovered  against  a  corporation  after  its 
dissolution,  being  void,  is  clearly  not  even 
prima  facie  evidence  again.st  stockliolder 
(Bonaffe  v.  Fowler,  7  Paige  [N.  Y.]  576.  And 
see  Merrill  v.  Suffolk  'Bank,  31  Me.  57,  50 
Am.  Dec.  649.  See,  also,  ante,  §  329),  and 
it  has  been  held  that  a,  judgment  is  not 
conclusive  where  it  was  rendered  against  the 
corporation  after  it  liad  gone  into  liquida- 
tion under  the  statute.  A  judgment  against 
a  national  bank,  rendered  after  it  had  be- 
come insolvent  and  gone  into  liquidation, 
is  not  conclusive  as  against  stockholders. 
Sclirader  v.  Manufacturers'  Nat.  Bank,  133 
U.  S.  67,  33  Law.  Ed.  564.  A  stockholder,  of 
course,  may  show  that  a  judgment  recovered 
against  the  corporation  was  on  an  indebted- 
ness or  liability  for  which  the  statute  does 
not  render  stockholders  liable.  See  Bohn  v. 
Brown,  33  Mich.  257;  Wilson  v.  Pittsburgh  & 
Y.  Coal  Co.,  43  Pa.  424;  Conant  v.  Van 
Schaick,  24  Barb.  [N.  Y.]  87;  V^ard  v.  Joslin 
[C.  C.  A.]  105  F.  224.  In  a  late  Federal  case, 
under  a  statute  making  stockholders  liable 
only  for  "dues  from  the  corporation,"  it  was 
held  that  there  was  no  liability  on  the  part 
of  the  stockholders  for  claims  against  the 
corporation  based  upon  an  ultrai  vires  con- 
tract, although  the  corporation  may  be  es- 
topped, by  having  received  the  benefits  of 
the  contract,  from  setting  up  such  defense, 
and  therefore  that  a  judgment  recovered 
against  the  corporation  on  such  a  contra-ct 
was  not  conclusive  against  the  stockholders 
to  such  an  extent  as  to  prevent  them  from 
showing  that  the  liability  arose  out  of  an 
ultra  vires  contract,  and  was  therefore  one 
for  which  the  statute  did  not  make  them 
liable.  Ward  v.  Joslin  [C.  C.  A.]  105  F. 
224. — From  Clark  &  Marshall  Corp.,   §   824. 


53.  The  stockholder  who  has  had  no  no- 
tice of  or  opportunity  to  defend  the  suit 
against  the  corporation  may  set  up,  in  pro- 
ceedings to  enforce  his  statutory  liability, 
not  only  facts  whicli  would  absolve  him  from 
liability  under  tlie  charter  of  the  corpora- 
tion, but  also  facts  tending  to  establish 
that  the  corporation  was  not  liable  to  the 
creditor.  Wheatley  v.  Glover  [Ga.]  54  S.  E. 
626. 

54.  If  the  stockholder  wishes  to  defend 
on  the  ground  that  the  corporation  does  not 
owe  the  debt,  lie  must  set  up  such  defense 
by  plea,  and  in  such  plea  he  may  set  up  any 
matter  showing  that  he  is  not  liable  for 
such  debt,  or  any  matter  whicli  the  corpora- 
tion might  have  pleaded.  Wheatle^r  v. 
Glover    [Ga.]     54    S.    E.    626. 

55.  Covell  V.  Fowler,   144  F.  535. 

56.  See  5   C.   L.    832. 

57.  Ramsden   v.    Gately,    142   F.    912. 

58.  Georgia:  In  a  suit  against  stock- 
holders of  a  banking  corporation  to  enforce 
their  individual  liability,  imposed  by  the 
charter  of  the  bank,  the  period  of  limitations 
is  twenty  years,  after  the  accrual  of  the 
right  of  action,  tlie  suit  being  one  under  a 
statute  or  act  of  incorporation  within  Code 
1895,  §  3766.  Wheatley  v.  Glover  [Ga.]  54 
S.  E.  626.  Where  the  charter  provides  that 
the  stockholders  shall  be  liable  "at  the  time 
of  suits"  against  the  corporation,  the  cred- 
itor's cause  of  action  accrues  only  when 
a  suit  is  commenced  by  a  creditor,  though 
it  may  be  that  the  right  of  action  does 
not  accrue  until  the  actual  insolvency  of 
the    corporation.      Id. 

Kausas:  Tlie  statute  of  limitations  be- 
gins to  run  against  the  liability  of  stock- 
holders in  a  Kansas  corporation  one  year 
after  the  dissolution  of  the  corporation. 
Ramsden  v.   Gately,   142  F.  912. 

New  York:  Laws  1892,  p.  1841,  c.  688,  § 
55,  providing  that  no  stockholder  in  a  stock 
corporation  shall  be  personally  liable  for  any 
debt  of  the  corporation  not  payable  within 
two  years  from  the  time  it  is  contricted, 
operates  as  a  lim.itation  upon  Laws  1892,  p. 
2044,  c.  691,  §  6,  making  stockliolders  in  a 
full  liability  corporation  liable  for  its  debts 
and  liabilities,  the  former  being  in  the 
nature  of  a  statute  of  limitations,  and  not 
in  conflict  Avitli  the  latter  within  Laws  1890, 
p.  1060,  c.  563,  S  33,  as  amended  by  Laws 
1892,  p.  1813.  c.  687,  providing  that  corpornte 
law  provisions  in  conflict  with  provisions  of  the 
general  or  stock  corporation  law  shall  never- 
theless prevail.  Saaiford  v.  Rhoads.  99  N.  Y. 
S.  407.  A  liability  under  a  lease  for  rentg 
payable  quarterly  in  advance  did  not  become 
a    debt    within    Laws    1892,    p.    1841,    c.    688,    § 
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estates  are  imrepresontcd,  while  others  are  defunct  corporations,  and  others  are  be- 
yond the  jurisdiction  of  the  court,  sets  forth  a  sufficient  reason  for  not  joining  theiu 
as  parties  defendant.^" 

Defenses.^^ — Individual  liability  imposed  upon  stockholders  by  the  charter  of 
the  corporation  is  not  extinguished  by  the  expiration  of  the  charter.*'-  Where  a  cor- 
poration is  sued  as  a  stockholder  in  another  corporation,  it  may  plead  its  lack  of 
power  to  be  such  a  stocldiolder.*'^ 

Procedure.'^* — The  remedy  for  enforcing  the  personal  liability  of  stockholders 
must  conform  to  the  procedure  of  the  forum  whose  aid  is  invoked,*'^  but  where  the 
foreign  la.w  creating  the  liability  provides  no  remedy,  but  the  courts  of  the  foreigii 
state  have  so  construed  the  law  as  to  render  the  stockholder  liable  directly  to  the 
creditor  in  a  common  law  action,  such  an  action  may  be  maintained  against  a  resi- 
dent stockholder.^^  It  seems,  however,  that  the  statutory  liability  of  stockholders, 
not  being  based  on  contract,  must  be  enforced  primarily  at  the  home  of  ther  corpo- 
ration and  in  the  state  creating  the  obligation."^  A  suit  in  equity  is  the  onjy  remedy 
for  enforcing  the  statutoiT  liability  of  stockholders  in  a  Nebraska  banking  corpora- 
tion,^® and  all  the  stockholders  must  have  notice  of  or  be  parties  to  the  proceedings."^ 
On  the  otlier  haad,  it  has  been  held  that  the  statutory  liability  of  stockholders  is 
several  and  not  joint,"**  and  hence  a  bill  by  the  creditors  of  a  corporation  against 
all  the  stockholders  is  multifarious,''^  and,  in  a  state  where  the  distinction  between 
law  and  equity  still  obtains,  is  also  bad  for  want  of  equity.''^  A  judgment  in  re- 
ceivership proceedings,  ascertaining  the  indebtedness  of  the  corporation,  the  amounts 
due  to  the  several  creditors  and  from  the  several  stocldiolders,  is  several,  and  may 
be  enforced  against  a  single  stockholder  as  to  his  proportion.''^  A  judgment  in  re- 
ceivership proceedings  against  a  stockholder  in  favor  of  creditors  may  be  sued  upon 
in  another  state  by  the  receiver  and  creditors  suing  jointly.^'*  The  court  may,  after 
appointing  a  receiver,  allow  a  creditor  to  establish  his  claim  in  a  separate  suit.'" 


55,  so  as  to  come  within  the  two  years' 
limitation  therein  specified,  until  the  rent  be- 
came  due.     Id. 

59.  See   5  C.  L.   833. 

60.  Wheatley  v.  Glover  [Ga.]  54  S.  E. 
626.  See,  also,  post  this  section  and  sub- 
section, subdivision  Procedure. 

61.  See    5    C.    L.    833. 

62.  Wheatley  v.  Glover  [Ga.]  54  S.  E. 
626. 

63.  Action  against  National  Bank  as 
stockholder  in  a  corporation  organized  for 
speculative  purposes.  First  Nat.  Bank  v. 
Converse,  200  U.  S.  425,  50  Law.  Ed. . 

64.  See   5   C.  L.   833. 

65.  Covell   V.    Fowler,    144    F.    535. 

66.  An  action  may  be  maintained  in  New 
York  by  a  creditor  of  a  Maryland  corpora- 
tion against  a  stockholder  residing  in  New 
York  to  enforce  the  latter's  double  liability 
under  the  Maryland  statute.  Knickerbocker 
Trust  Co.  V.  isclin,  109  App.  Div.  688,  96 
N.  Y.  S.    588. 

67.  In  any  event  a  single  creditor  of  a 
Maryland  corporation  cannot  enforce  the 
statutory  liability  of  a  stockholder  therein 
in  the  state  of  New  York.  See  Laws  Md. 
I!i04,  p.  597,  c.  337,  p.  179,  c.  101,  and  Laws 
N.  Y.  1890.  p.  107S,  c.  564,  §  57,  as  amended 
bv  Laws  N.  Y.  1901.  p.  971,  c.  354.  Knick- 
erbocker Trust  Co.  V.  Iselin  [N.  Y.]  77  N. 
E.    877. 

GS.  Under  Const.  187a,  art.  lib,  §  7.  Haz- 
lett   V.   Woodhead    [R.    I.]    63    A.    952. 


69.  Where  the  declaration  in  a  suit  by  a 
Nebraska  receiver  for  a  Nebraska  bank  to 
enforce  the  liability  of  resident  stockholders 
in  such  bank  failed  to  allege  that  all  the 
stockholders  had  notice  of  or  were  parties 
to  the  proceedings  in  the  Nebraska  court  in 
which  the  liability  of  the  stockholders  was 
determined,  such  declaration  was  subject  to 
demurrer.  Hazlett  v.  Woodhead  [R.  I.]  63  A. 
952.  Notice  to  the  corporation  in  such  case 
was    insufficient.      Id. 

70.  Liability  of  bank  stockholders  in 
Colorado.  Miller  v.  Willett  [N.  J.  Eq  1  62 
A.   178. 

71.  Miller  v.  Willett  [N.  J.  Eq.]  62  A 
178. 

72.  The  courts  of  New  Jersey,  in  a  suit 
by  creditors  of  a  corporation  to  enforce  the 
statutory  liability  of  stockholders  in  a  Colo- 
rado corporation,  will  not  follow  the  practice 
of  the  Colorado  courts  in  allowing  the  cred- 
itors to  maintain  such  a  bill  against  the 
stockholders,  in  the  absence  of  other  grounds 
of  equitable  jurisdiction.  Miller  v.  Willett 
[N.  J.  Eq.]  62  A.  178.  Where  a  bill  by  cred- 
itors against  stockholders  to  enforce  the 
statutory  liability  of  the  latter  claimed  judg- 
ment for  the  full  amount  of  the  liability 
of  each  stockholder,  though  the  aggregate 
of  such  judgments  would  have  greatly  ex- 
ceeded the  total  amount  of  the  corporation's 
indebtedness,  the  bill  was  bad  for  want 
of   equity.      Id. 

73.  Childs  V.  Blethen,  40  Wash.  340,  82  P. 
405. 
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In  tlie  notes  are  collated  cases  relating  to  pleading.'^* 

(§  16)  G.  Eights  and  remedies  of  creditoi's  against  directors  and  other  of- 
ficers.'''' — Some  of  the  acts  and  omissions  which  will  render  directors  and  other 
officers  liable  to  creditors  are  fraudulent  acquisition  or  approjDriation  of  the  corpo- 
ration's property/®  assuming  to  act  as  officers  of  a  corporation  v/hen  no  corporation 
really  exists/"  voting  for  the  payment  of  dividends  out  of  capital  stock/"  declaring 
dividends  when  the  corporation  is  insolvent  or  which  renders  it  insolvent/^  issue 


74.  Judgment  in  receivership  proceedings 
in  wliicli  creditors  intervened  and  implead- 
ed stockliolders  held  a  judgment  in  favor  of 
the  creditors,  though  the  receiver  was  au- 
thorized to  sue.  Childs  v.  Blethen,  40  Wash. 
340,  82  P.  405.  Such  a  suit  is  not  by  the  re- 
ceiver as  such,  but  is  really  a.  suit  by  the 
creditors,  and  is  thus  distinguished  from  the 
cases  holding  that  a  receiver  cannot  sue  in 
a  foreign  court.     Id. 

75.  And  after  judgment  in  such  suit  has 
been  reported,  may  appoint  a  special  receiv- 
er to  enforce  the  same.  Covell  v.  Fowler, 
144   F.   535. 

76.  The  petition  need  not;  pray  for  the 
recovery  of  a  specific  sum  from  each  of  the 
defendant  stockholders.  It  will  be  sufficient 
if  the  averments  show  the  sum  for  which 
each  defendant  would  be  liable.  Wheatley 
V.  Glover  [Ga.]  54  S.  E.  €26.  A  stockhold- 
er cannot  complain  if  the  amount  of  recov- 
ery demanded  is  less  than  the  plaintiff  might 
have  recovered  under  the  provisions  of  the 
chairter.  Id.  Where  the  charter  provides 
that  the  individual  property  of  the  stock- 
holders shall  be  liable  for  the  debts  of  the 
corporation,  it  is  not  necessary  to  allege 
what  property  the  defendant  stockholder 
ov/ns.  Id.  Where  a  receiver  of  a  foreign 
bank  attempts  to  enforce  the  liability  of  a 
resident  stockholder  upon  a  claim  created 
after  the  bank  went  into  liquidation,  the 
bill  should  allege  the  nature  of  the  debt,  and 
especially  is  this  true  with  regard  to  the 
enforcement  of  the  double  liability  of  a 
stockholder.  Covell  v.  Fowler,  144  F.  535. 
A  demurrer  to  the  complaint  in  an  action 
against  a  resident  stockholder  in  a  foreign 
corporation  does  not  admit  the  statutory  lia- 
bility of  the  defendant,  though  such  liability 
is  alleged  in  the  complaint.  Knickerbocker 
Trust   Co.    v.    Iselin    [N.    Y.]    77    N.    E.    877. 

77.  See  5  C.  L.   833. 

78.  Where  the  directors  of  a  corpora- 
tion, in  contemplation  of  the  insolvency  of 
such  corporation,  divide  the  assets  between 
them,  each  of  such  directors  is  primarily 
liable  for  the  amounts  received  by  him,  and 
secondarily  liable  for  the  amounts  re- 
ceived by  the  other  directors,  to  the 
extent  chat  may  be  necessary  to  pay 
the  debts  of  the  corporation.  Mills  v. 
Hendershot  [N.  J.  Eq.]  62  A.  542.  Where 
a  corporation  has  been  dissolved,  and 
those  upon  whom  the  law  devolves  the  duty 
of  collecting  its  assets  refuse  to  do  so,  the 
creditors  may  sue  in  equity  to  recover  assets 
fraudulently  converted  by  the  directors. 
Lewisohn  v.  Stoddard  [Conn.]  63  A.  621.  Al- 
though it  does  not  appear  in  such  a  suit  that 
gny  of  the  assets  came  into  the  hands  of  the 
defendant  directors  as  statutory  trustees, 
reference  to  the  Missouri  statute  making  the 
directors  of  a  dissolved  corporation  respon- 
sible for  such  assets,  and  to  the  statute  re- 
lating  to   when   dividends   may  be   declared, 


was  not  the  statement  of  a  new  cause  of  ac- 
tion. Id.  A  statute  making  directors  liable 
to  creditors  for  money  or  property  of  the 
corporation  acquired  by  them  in  violation  of 
their  duties,  renders  the  directors  liable  only 
in  case  of  violation  of  official  duties.  Code 
Civ.  Proc.  §  1781,  subd.  2,  and  section  1782. 
I-ilienthal  v.  Betz  [N.  Y.]  77  N.  E.  1002. 
This  statute  does  not  apply  where  a  director, 
by  promising  the  creditors  to  pay  their  debts, 
induced  them  not  to  bid  against  him  at  a 
judicial  sale.  Id.  But  see  ante  this  section, 
subd.  P,  Personal  Liability  of  Officers  and 
Agents.  Under  Code  Civ.  Proc.  §  1781,  subd. 
2,  and  §  1782,  a  creditor  of  a  corporation 
may  sue  a  director  thereof  to  recover  prop- 
erty wrongfully  acquired  by  the  latter  by 
means  of  foreclosure  proceedings  and  dis- 
solution of  the  corporation.  Lilienthal  v.  Betz, 
108  App.  Div.  222,  95  N.  Y.  S.  849.  The  corpora- 
tion having  been  dissolved,  no  previous  ac- 
tion against  it  is  necessary  as  a  condition 
of  the  creditor's  right  to  sue  the  director. 
Id.  The  receiver,  though  discharged,  is  a 
necessary  party  to  the  action.  Id.  A  credit- 
or whose  claim  accrues  after  a  breach  of 
trust  by  the  officers  of  a  corporation  has  no 
cause  of  action  on  account  thereof.  Quere, 
whether  creditor  whose  claim  accrued  prior 
to  such  breach  would  have  a  cause  of  ac- 
tion. Heineman  v.  Marshall  [Mo.  App.]  S2  S. 
W.  1131. 

Parties:  A  director  who  did  not  partici- 
pate in  the  fraudulent  conversion  of  the 
capital  by  his  fellow  directors,  but  who  has 
presumably  been  enriched  by  such  fraud,  is 
a  proper  party  to  an  action  in  equity  to  re- 
cover the  capital  so  converted.  And  so  also 
the  administrator  of  the  nonparticipating  di- 
rector. Lewisohn  v.  Stoddard  [Conn.]  63  A. 
621. 

An  attachment  will  not  lie  against  officers 
of  a  corporation  for  misappropriation  of  cor- 
porate assets  where  there  is  no  finding  of 
fraud.  First  Nat.  Bank  v.  McKinley  Coal 
Co.,  213  Pa.  413,  62  A.  1067.  A  decree  in  a 
suit  against  officers  of  a  corporation  for  mis- 
appropriation of  corporate  assets,  which 
specify  the  amount  of  the  complainant's 
judgment,  is  too  indefinite  to  support  an  at- 
tachment against  the  defendants.     Id. 

79.  Under  Kurd's  Rev.  St.  1903,  c.  32,  § 
18,  making  persons  assuming  to  act  as  of- 
ficers or  agents  of  a  corporation  liable  for 
the  debts  of  the  corporation  where  the  pro- 
visions of  the  act  have  not  been  complied 
v.'ith,  mere  failure  to  give  notice  of  the  first 
meeting,  as  required  by  §  3,  will  not  render 
the  directors  personally  liable.  Butler  Paper 
Co.  V.  Cleveland,   220   111.   128,   77   N.   E.   99. 

SO.  P.  L.  1896,  p.  286,  §  30.  Siegman  v. 
Kissel  [N.  J.  Eq.]  62  A.  941.  As  to  right  of 
stockholder  to  sue,  see  ante  §  14  D,  Stock- 
holders Suing  for  Corporation. 

81.     Under  Rev.  Laws,  c.  110,  §  58,  making 
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of  stock  in  exchange  for  property  at  a  fictitious  valuation,^^  and  failure  to  file  state- 
ments of  the  corporation's  affairs.^^ 


CORPSES  AND  BURIAL." 


•  A  complaint  alleging  the  unauthorized  mutilation  of  a  corpse  of  plaintiff's  wife 
by  the  defendants,  to  the  gi'eat  pain  and  anguish  of  the  plaintiff,  sets  up  a  good 
cause  of  action^^  to  which  an  alleged  prior  operation  diuing  life  is  no  defense.^* 


the  officers  of  a  corporation  liable  to  credit- 
ors for  making-  or  coRsenting'  to  a  dividend  if 
tlie  corporation  is,  or  is  thereby  rendered, 
insolvent,  to  tlie  amount  thereof,  oflicers  are 
not  liable  for  making-  a  dividend  Avhile  their 
corporation  is  solvent,  though  the  making 
tliercof  indirectly  operates,  in  connection 
witli  other  causes,  to  render  the  corporation 
insolvent  sometime  thereafter.  Ellis  v. 
I'"rench-Canadian  Co-op.  Ass'n,  189  Mass.  566, 
76  N.  E.  207.  Rev.  Laws.  c.  110,  §  58,  ex- 
pressly provides  that  officers  of  corporations 
shall  not  be  liable  for  its  debts  except  as 
provided  in  such  section  and  those  imme- 
diately following  it,  and  hence  such  officers 
are  not  rendered  liable  to  creditors  by  viola- 
tion, without  fraud,  of  Rev.  Laws,  c.  110,  § 
69,  forbidding  distribution  of  earnings  until 
a  certain  sinking  fund  has  been  establish- 
ed. Id.  The  distribution  of  the  proceeds 
of  the  sale  of  all  of  a  corporation's  property 
is  a  dividend  within  Rev.  Laws,  c.  110,  §  58, 
cl.  1,  rendering  tlie  president  and  officers  of 
a  corporation  liable  for  making-  a  dividend 
which  renders  the  corporation  insolvent. 
Pennsylvania  Iron  Works  Co.  v.  Mackenzie, 
190  Mass.  61,  76  N.  E.  228.  In  such  case  the 
fact  that  the  purchaser  owns  all  the  capi- 
tal stock  of  the  corporation  and  retains  in 
his  hands  enough  of  the  property  to  pay  all 
the  corporate  debts  will  not  relieve  the  di- 
rectors. Id.  The  duty  of  the  directors  un- 
der this  statute  cannot  be  delegated,  and 
where  they  distribute  the  proceeds  of  the 
sale  of  all  the  corporation's  property,  they 
cannot  escape  their  liability  on  the  ground 
that  the  president,  in  making  the  sale,  dis- 
regarded a  proviso  in  tlie  resolution  author- 
izing the  sale  that  enough  property  should  be 
reserved  to  meet  the  liabilities  of  the  cor- 
poration. Id.  Where,  in  an  action  under 
tliis  statute,  it  appeared  that  the  admitted 
debts  of  the  corporation  exceeded  its  assets 
after  the  payment  of  the  dividend,  the  ques- 
tion as  to  whether  other  debts  had  been  paid 
was  immaterial.  Id.  In  sucli  an  action  the 
fact  that  the  stockholders  had  authorized 
the  property  to  be  sold  at  a  certain  price  did 
not  constitute  a  defense,  since  this  did  not 
authorize  tlie  directors  to  distribute  the  pro- 
ceeds  of    the    sale.     Id. 

82.  In  Massachusetts  the  officers  of  a 
foreign  corporation,  who  participated  in  a 
conveyance  of  property  to  the  corporation  in 
excliange  for  stock,  upon  an  unfair  valuation 
of  such  property,  are  personally  liable  for  the 
debts  and  contracts  of  the  corporation.  See 
Rev.  Laws,  c.  126,  §  18.  Anthony  &  Scovill 
Co.  V.  Metropolitan  Art  Co.,  190  Mass.  35,  76 
N.  E.  289.  Under  this  statute  it  is  not  neces- 
sary to  prove  fraud  on  the  part  of  tlie  of- 
ficers, or  even  actual  knowledge  of  the  unfair 
valuation.     Id. 

83.  A  married  woman  who  Is  a  stock- 
holder   in    a    corporation    and    the    president 


thereof  may  be  held  liable  by  a  creditor  for 
failure  to  file  the  annual  statement  of  the 
corporation's  affairs  as  required  by  Kirby's 
Dig.  §  848.  See  §  5214,  as  to  separate  estates 
of  married  women.  Arkansas  Stables  v. 
Samstag  [Ark.]  94  S.  W.  699.  In  an  action 
under  Kirby's  Dig.  §  849.  against  a  married 
woman  who  is  tlie  president  of  a  corpora- 
tion and  who  has  become  liable  to  the  plain- 
tiff as  a  creditor  of  the  corporation  by  reason 
of  failure  to  file  the  annual  statement  requir- 
ed by  §  S4S,  the  husband  of  the  defendant 
need  not  be  joined  as  a  codefendant.  See 
Kirby's  Dig-.  §  5214,  relating  to  the  separate 
estates  of  married  women.  Id.  Under  Kir- 
by's Dig-.  §§  848,  849,  requiring  the  presi- 
dent and  secretary  of  a  corporation  to  file 
an  annual  statement,  and  rendering  them  liable 
for  the  debts  of  the  corporation  contracted  dur- 
ing the  period  of  their  neglect  to  file  such  state- 
ment, the  president  is  not  liable,  where,  dur- 
ing his  absence,  the  report  is  filed  by  the 
vice-president  and  secretary.  Mj'ar  v.  Poe 
[Ark.]  95  S.  W.  1005.  Laws  1892,  p.  1832,  c. 
6SS,  requiring  the  directors  of  a  corporation 
to  make  an  annual  report  as  to  its  stock, 
debts,  and  assets,  during-  the  month  of  Janu- 
ary in  each  year  and  as  of  the  first  day  of 
each  month,  must  be  construed  strictly 
against  the  party  asserting  liability  against 
tlie  directors  for  failure  to  make  the  report 
(Winthrop  Press  v.  Perkins,  47  Misc.  460,  95 
N.  Y.  S.  931),  but  where  the  report  is  not  in 
the  words  of  the  statute,  the  sense  and  sub- 
stance thereof  must  appear  (Id.).  "Where 
the  report  does  not  show  that  it  is  made  as 
of  the  first  day  of  January,  the  directors  will 
be  liable  as  for  a  failure  to  comply  with  the 
statute.  Id.  Under  Laws  1892,  p.  1832,  c. 
6S8,  §  30,  three  things  must  concur  in  order 
to  render  a  director  liable  for  the  debts  of 
the  corporation:  Directorship,  failure  to 
make  and  file  the  required  report,  and  a  debt 
against  the  corporation  existing  during  such 
directorsiiip  and  at  the  time  of  tlie  failure. 
Hill  V.  Weidinger,  110  App.  Div.  683,  97  N.  Y. 
S.  473.  The  debt  must  be  one  existing  in 
fact,  and  a  director  oainnot  be  held  liable  for 
unliquidated  damages  arising  out  of  breach 
of  contract.  Id.  Where  the  complaint  al- 
leged a  breach  of  contract,  it  v.^as  error  to  al- 
low a.  recovery  upon  the  theory  and  proof  of 
a  rescission  of  the  contract.  Id.  The  trus- 
tees of  a  manufacturing  corporation  -were 
not  liable  for  failure  to  file  the  report  re- 
quired by  Laws  1892,  p.  1832.  c.  688,  §  30, 
where  the  corporation  had  been  sold  out 
under  execution,  and  had  entirely  ceased  to 
do  business  or  be  conducted  as  a  corporation, 
and  there  was  no  intention  on  the  part  of 
the  corporation  or  its  stocl-cholders  to  resume 
the  business.  Costello  v.  Outterson,  98  N.  Y. 
S.  880. 

S4.     See  5  C.  L.  841.     See,  also,  Cemeteries, 
7  C.  L.  605. 
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Physicians  making  an  unauthorized  autopsy  on  a  corpse  are  liable  in  damages  un- 
less it  was  made  in  good  faith  for  the  purpose  of  discovering  the  cause  of  death  and 
obtaining  a  permit  for  burial  and  without  unnecessary  mutilation/'  So  also,  is  the 
undertaker  who  has  the  body  in  charge  at  the  request  of  persons  entitled  to  its 
custody  and  who  voluntarily  consents  to  such  unauthorized  autopsy,*^  and  in  such 
a  case  the  measure  of  damages  is  such  a  sum  as  will  fairly  com.pensate  the  person 
entitled  to  the  corpse  for  suffering  caused  by  such  mutilation.^^  The  parents  of  an 
infant  child  are  not  entitled  under  the  law  to  recover  damages  for  mental  pain  and 
anguish  occasioned  by  the  mutilation  of  the  dead  body  of  such  infant.^**  An  injury 
to  a  buried  coffin  and  corpse  is  a  trespass  quare  clausum  frcgit"  which  can  l)e  main- 


S5.     Jackson   v.  Savage,   109   App.   Div.   556, 
9C  N.   Y.   S.   3C6. 

NOTK.      Nature    of   rights   in   a   dead   body: 

The  question  of  the  right  in  a  dead  body 
has  recently  been  considered  by  the  supreme 
court  of  Georgia.  A  widow  was  allowed  sub- 
stantial damas-es  for  the  mutilation  of  the 
dead  body  of  her  husband,  caused  by  the 
realigence  of  the  defendant  carrier  on  the 
theory  of  an  infringement  of  a  quasi  prop- 
erty right.  Louisville  &  N.  R.  Co.  v.  Wilson, 
123  Ga  62,  51  S.  E.  24.  The  discussion  of  the 
nature  of  this  right  is  of  comparatively  re- 
cent origin.  In  England  such  questions  were 
formerlv  under  the  exclusive  jurisdiction  of 
the  Ecclesiastical  Courts.  This  accounts  for 
the  lack  of  ancient  authority.  Early  dicta 
deny  any  property  right  in  a  corpse  at  com- 
mon law.  Havnes's  Case,  12  Coke,  113.  And 
this  is  now  the  law  in  England.  Regina  v. 
Sharpe,  Dea  &  Bell.  C.  C.  160;  Williams  v. 
Williams,  20  Ch.  Div.  659.  The  American 
courts  also  have  refused  to  recognize  a  pure- 
ly proprietary  right.  Griffith  v.  C.  C.  &  A. 
R  Co.,  2S  S.  C.  25.  Thus  a  man  may  not  dis- 
pose of  his  own  body  by  will  (Enos  v.  Sny- 
der 131  Cal.  68,  82  Am.  St.  Rep.  330.  53  L.  R. 
A  22),  nor  bring  replevin  for  another's  body 
(iceye's  v.  Konkel,  119  Mich.  550.  75  Am.  St. 
Rep  423).  Yet  our  courts,  with  a  single 
exception,  have  everywhere  recognized  the 
existence  of  some  right  in  the  wife  or  near- 
est relative  to  an  undisturbed  possession  of 
the  body  untU  burial.  Various  theories  for 
this  rigiit  have  been  advanced.  The  indefin- 
ite and  unsatisfactory  term  of  a^  quasi  prop- 
erty right  is  suggested.  Pierce  v.  Ceme- 
tery 10  R.  I.  227.  14  Am.  Rep.  667.  Another 
court  disregarding  the  nature  of  the  right, 
has  given  damages  as  for  mental  suffering 
alone  Hale  v.  Bonner,  82  Tex.  33,  27  Am. 
St  Rep.  S50.  14  L.  R.  A.  336.  A  "more  satis- 
factory theory  is  found  in  a  decision  of  the 
Kew  York  court;  since  burial  is  a  duty  re- 
auired  bv  the  law,  it  will  be  protected  by  the 
law  Foley  v.  Phelps,  1  App.  Div.  551.  The 
idea  of  anv  property  right  is  rejected.  This 
recognition  of  a  purely  personal  right  is  not 
anonr^lous.  It  would  belong  to  that  class 
of  rights  such  as  a  married  woman  s  right  to 
lier  husband's  consortium,  or  the  right  to 
one's  fair  name  and  reputation,  the  mfrmge- 
iTicnt  of  which  is  an  injury  neither  to  prop- 
erty nor  to  the  nhysical  person.  The  prin- 
cipal'iniurv  consists  in  outraged  feelings, 
and  to  the  Texas  court,  this  alone  is  suffi- 
cient ground  for  awarding  damages.  But 
according  to  the  weight  of '  authority,  dam- 
ages for  mental  suffering  alone  are  not  re- 
coverable. Sutherland,  Damages,  3rd  Ed.  § 
977      The   New    York    case    proceeds    on    the 


theory  that  a  legal  right  has  been  infringed 
for  which  the  plaintiff  is  entitled  to  nominal 
damages  at  least.  He  may  tlien  set  up  his 
injured  feelings  as  a  ground  for  further  dam.- 
3ges.  Larson  v.  Chase,  47  Minn.  307,  28  Am. 
St.  Rep.  370,  14  L.  R.  A.  85.  Compensatory 
damages  will  be  aw^arded  where  it  can  be 
shown  that  the  mental  suffering  was  the  di- 
rect and  proximate  result  of  the  legal  wrong. 
Koerber  v.  Patek,  123  Wis.  453,  102  N.  W.  40. 
While  money  cannot  be  adequate  compensa- 
tion for  the  mutilation  of  a  dead  body,  an 
award  of  monetary  damages  is  the  only  rem- 
edy under  the  circumstances  that  the  law 
can  give.  And  by  analogy  to  that  class  of 
torts  suggested  alcove,  there  is  ample  author- 
ity for  awarding  substantial  damages. — From 
5  Columbia  L.   R.  543. 

The   question   as  to  whether  a  husband   or 
wife  has  a  right  of  action  for  the  mutilation 
of  the  remains  of  the  deceased  has  been  much 
discussed.     It  resolves   itself  into  a  question 
of   property   in   a   dead   body.     There   was   at 
common     law     no     such     right    of     property. 
Lord   Coke  is   reported  as   saying:      "Cadaver 
nullius  ni  bonis."     Blackstone  says:    "Though 
the  heir  has  a  property  in  the  monument  and 
escutcheons   of  his  ancestor,   he   has  none  in 
Ills    dead    body    or    ashes."      2    Bl.    Com.    249. 
Wharton    says:      "Corpus    humanum    non    re- 
eepit     estimationem."     In     support     of     this 
view.  Griffith  v.  Charlotte,  etc.,  R.  Co..   23   S. 
C.  25,  55  Am.  Rep.  1,  held  that  an  administra- 
tor of  a  deceased  person  had  no  right  of  ac- 
j  tion  for  the  mutilation  of  the  body  of  his  in- 
i  testate.     However,  today  tlie  great  weight  of 
i  authority  is  to  the  effect   that  there   is  such 
j  property,    quasi   property,    or   interest   in   the 
j  dead  body  of  a  human  being  as  to  sustain  a 
civil  action   for   its  willful   mutilation.     Lar- 
son V.  Chase,  47  Minn.  317.  held  that  a  widow 
has  a  right  of  action  for  the  unlawful  mutila- 
tion   of    the    remains    of    her    dead    husband. 
This  ruling  seems  to  be  more   in  consonance 
with    our    enlightened    and    humane    views. — 
From   15   Yale   L.   J.   375. 
I       S6.     Proof  that   condition   of  corpse  on   its 
receipt  by  the  plaintiff  may  be  shown  to  be 
1  due  to  an  operation  perform.ed  under  author- 
j  ity  during  life,  without  averring  such  in  the 
answer,  as  it  goes  to  the  destruction  of  plain- 
'  tiff's  case.     Jackson  v.  Savage,  109  App.  Div. 
1  556,  96  N.  Y.  S.  366. 

j  S7,  88,  89.  Meyers  v.  Clarke  [Ky.]  90  S. 
W.  1049. 
i  90.  Long  V.  Chicago,  etc..  R.  Co.  [Okl.]  86 
I  P.  289,  extensively  discussing  the  rules  for 
!  the  allowance  of  damages  for  mental  suffer- 
'  ing.  See,  also,  in  this  connection  Special 
'  Article,  6  C.  L.  629. 
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tained  only  by  the  m\Tier  of  the  lot/-  and  an  action  for  which  will  be  defeated  by 
proof  that  plaiutitfs  hired  defendant  through  their  undertaker  to  prepare  the  grave 
for  the  recei)tion  of  another  corpse,  pursu-ant  to  which  the  injury  occurred."^ 

Although  a  man  cannot  by  will  dispose  of  his  dead  body^  for  there  is  no  prop- 
erty in  it,  and  it  does  not  form  a  part  of  his  estate,^*  there  is  no  universal  rule  as 
to  the  burial  of  the  dead  applicable  alike  to  all  cases,  but  each  must  be  considered 
in  equity  on  its  own  merits,  having  due  regard  to  the  interests  of  the  public,  the 
^dshes  of  the  decedent,  and  the  rights  and  feelings  of  tliose  entitled  to  be  heard  by 
reason  of  relationship  or  association."^  The  paramount  right  of  burial  of  a  dead 
body  is  in  the  surviving  sjwuse,  and  if  the  parties  were  living  in  the  normal  rela- 
tions of  marriage,  it  will  require  a  very  strong  case  to  justify  a  court  in  interfering 
with  the  wish  of  the  survivor."''  Still,  the  expressed  wishes  of  the  decedent  should 
be  considered  by  the  court,  together  with  all  the  other  circumstances  of  the  case, 
but  such  wishes  are  not  absolutely  controlling  upon  the  court."^  Where  a  deceased 
Avife  Avas  buried  as  directed  in  her  v;ill  by  her  husband's  consent  and  remained  so 
interred  for  over  a  year,  her  grave  was  located  at  the  point  of  burial,  althougli  after 
the  filing  of  a  petition  by  the  executor  to  permit  a  sale  of  land  to  procure  fmids  with 
which  to  erect  a  monument  over  the  gTave  of  the  testatrix,  the  husband  had  tlie  body 
exhumed  and  cremated  and  did  not  return  the  ashes  to  the  former  burial  placc."^ 

Under  a  statute  authorizing  a  general  council  to  establish  quarantine  laws  and 
regulations  to  prevent  the  spread  of  contagious  diseases,  to  regulate  hospitals  and  in- 
firmaries, etc.,  and  so  secure  the  general  health  of  the  city,  it  had  power  to  pass 
an  ordinance  to  the  effect  that  no  person  dying  in  the  city  should  be  interred  in  the 
city  cemetery  without  a  burial  permit  from  the  board  of  health.""  It  is  not  an  un- 
reasonable Tegulation  for  the  issuance  of  burial  permits  to  require  the  certificate  of 
the  attending  physician  as  to  the  cause  of  the  patient's  death. ^ 

A  testatrix  may  in  her  will  set  aside  a  sum  of  money  out  of  her  own  estate  witli 
which  to  erect  a  monument  over  her  grave,-  since  without  such  testamentary  di- 
rection the  courts  will  allow  a  reasonable  sum  to  be  paid  out  of  the  funds  of  an  es- 
tate for  such  a  purpose  as  part  of  the  funeral  expenses,^  but  a  provision  in  a  will 


91.  Injury  thereto  in  digging  open  the 
former  grave  to  receive  a  second  coffin. 
Feeley  v.  Andre^vs  [Mass.]  77  N.  E.  766. 

92.  Held   proof   failed    to    show   ownership 
of  lot.      Feeley  v.   Andrews    [Mass.]    77   N.    E.  j 
766. 

93.  Feeley  v.  Andrews  [Mass.]  77  N.  E.  766. 

94.  93.  9«.     Herold  v.   Herold,   3  Ohio  N.   P.  \ 
(N.   S.)    405.  j 

97.  Herold  v.  Herold,  3  Ohio  N.  P.  (N.  S.) 
405.  Where  the  evidence  shov/s  that  husband 
and  -w-ife  ■were  upon  good  terms  3t  the  time  ! 
of  the  de^ih  of  the  husband,  and  that  the 
wife  was  discharging  her  full  duty  to  him. 
her  right  to  dictate  the  place  of  burial  will 
be  sustained  by  the  court,  even  against  the 
expressed  wishes  of  the  husband,  especially 
where  a  child  of  the  parties  resides,  with 
her  surviving  mother,  at  a  place  distant  from 
that  where  the  husband  desired  to  be  buried, 
and  where  there  is  not  sufficient  room  upon 
the  lot  in  the  cemetery  designated  by  the 
husband  as  his  burial  place  to  thereafter  hold 
the  bodies  of  the  said  widow  and  said  child. 
Id. 

OS.     Action    by    executor    to    procure    right 


to  sell  real  estate  to  erect  a  monument  over 
testatrix's  grave  according  to  her  testa- 
mentary directions.  In  re  Koppikus'  Estate 
[Cal.  App.]    SI   P.   732. 

Note:  There  is  considerable  conflict  in  the 
United  States  over  the  validity  of  an  attempt 
to  dispose  of  one's  body  by  will.  The  weigh.t 
of  authority  seems  to  be  that  such  dispo.sal 
is  valid,  even  against  the  wishes  of  the  sur- 
viving relatives.  VA'eld  v.  V^'alker,  130  Mass. 
422.  39  Am.  Rep.  465;  In  re  VAHdening  Beek- 
man  St.,  4  Brad.  [N.  Y.]  503:  Scott  v.  Rilev. 
16  Phila.  [Pa.]  156.  California,  however,  aft- 
er considerable  vacillation,  holds  in  its  lat- 
est decision  (Enos  v.  Snyder.  131  Cal  6S,  63 
P.  170.  82  Am.  St.  Rep.  330,  53  L.  R.  A.  221) 
that  there  is  no  property  in  a  dead  body  and 
consequently  an  attempt  to  dispose  of  it  by 
will  is  void,  following  the  English  rule  as 
laid  down  in  VA'illiams  v.  V^'illiams,  L.  R.  20 
Ch.  D.  659.  For  a  recent  criticism  of  these 
two  cases,  see  Pettigrew  v.  Pettigrew,  207 
Pa.  313.  99  Am.  St.  Rep.  795,  64  L.  R.  A.  179; 
also  17  Green  Bag.  p.  345.  where  the  cases 
are  collected  and  discussed.  The  principal 
case  is  important  as  an  excellent  illustration 
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setting  aside  a  sum  of  money  to  be  expended  in  caring  for  the  grave  of  the  testatrix 
for  "twenty"  is  too  indefinite  to  be  enforceable.*  One  burying  the  corpse  of  a 
stranger  without  consulting  the  board  of  supervisors  and  without  authority  from 
any  member  thereof,  although  within  reach,  cannot  assert  a  legal  claim  for  services.^ 

CoBPus  Delicti;   Cokkobobative  Evidence,  see  latest  topical  index. 


COSTS. 


§   1.      Scope,  Nature,  and  Definition  (956). 

§   2.     Power  to  Award  Costs  (1)56). 

§  3.  Prepayment  or  Security,  and  Suits  in 
Forma  Pauperis   (956). 

§  4.  Parties  Entitled  to  or  Liable  for  Costs 
In  General  (95S). 

§  5.  Rigflit  Dependent  on  Kvent  of  Action 
or  Proceeding  (95S). 

A.  PrevaUing-  Party  In  General    (958). 

B.  Waiver   of   Right   and   Effect   of   Ten- 

der or  Offer  of  Judgment  (960). 

§  6.  Right  Dependent  on  Minimum 
Amount  of  Demand  or  Recovery  (961). 

§  7.  Right  Aflfected  by  Nature  of  Action 
or  Proceeding,  or  Character  of  Tribunal 
(961). 


A.  In  General   (961). 

B.  In  Equity  and  Equitable  Code  Actions 

(961). 

C.  In  Inferior  Courts  (963). 

D.  In    Interlocutory    or    Special   Proceed- 

ings or  Proceedings  Other  Than  Ac- 
tions   (964). 
D.  On  Appeal  or  Error   (965). 
§  8.     Amount  and  Items  (967).     After  Trial 
(967).     Interlocutory  Proceedings  (969).     Ex- 
tra  Allowances    (970).     On  Appeal   or   Error 
(970). 

§   9.     Procedure    to    Tax    Costs;    Correction 
and   Review    (973). 

§   10.     enforcement  and  Payment    (975). 


§  1.  Scope,  nature,  and  definition.^ — As  here  used  the  term  costs  includes 
not  only  costs  proper  but  also  disbursements  and  allow^ances  made  to  litigants  as 
ipart  of  or  incident  to  the  judgment  by  way  of  compensation  to  the  successful  paity 
and  against  the  other.     Costs  in  criminal  cases  are  treated  elsewhere.'^ 

§  2.  Power  to  atvard  costs.^ — The  right  to  costs  and  disbursements  is  purely 
statutory,^  and  no  presumptions  can  be  allowed  in  favor  of  a  painty  claiming  them.^" 
Statutes  allowing  them  should  not,  however,  be  so  strictly  construed  as  to  deny 
compeusation  evidently  intended.^^  Eules  of  court  inconsistent  with  the  statute 
are  void.^^ 

§  3.  Prepayment  or  security,  and  suits  in  forma  paupens}^ — In  civil  cases  the 
grounds  for  exacting  security,  though  not  wholly  derived  from  statute,  are  now  gen- 
erally so  enumerated.     JSTonresidence  is  one  of  the  most  common  gi-oimds.^*     The 


of  the  ingenious,  if  disreputable,  devices  to 
which  heirs  will  sometimes  resort  to  prevent 
the  carrying  out  of  the  terms  of  a  will  which 
affect  their  pecuniary  interests. — From  4 
Mich.  L.  R.  172. 

99,  1.  Meyers  v.  Duddenhauser  [Ky.]  93  S. 
W.  43. 

2,  3,  4.  In  re  Koppikus'  Estate  [Cal.  App.J 
81  P.  732. 

5.  Three  strangers  killed  in'  a  railroad 
wreck  were  buried  by  the  sheriff  at  tlie  soli- 
citation of  the  railroad  company  whicli  paid 
him  and  to  whose  use  tlie  sheriff  no^w  sues. 
Marshall  County  v.  Rivers  [Miss.]  40  So 
1007. 

6.  See  5  C.  L.   842. 

7.  See  Indictment  and  Prosecution,  5  C. 
L.  1790. 

8.  See   5   C.  L.   843. 

9.  WiUiams  v.  Hughes,  139  N.  C.  17,  51  S. 
E.  790.  Costs  are  allowed  strictly  in  pursu- 
ance of  the  statutes,  and  no  costs  at  all  can 
be  allowed  unless  there  is  statutory  author- 
ity therefor.     Clark  v.  Eltinge,  39  Wash.  696, 

83  P.  901.  Costs,  as  costs,  are  allowable  only 
by  statute.  State  v.  District  Ct.  [Mont.]  85 
P.  367.  No  item  of  disbursements  may  be 
-pcovered  which  does  not  come  within  tlie 
statute.  Montana  Ore  Purchasing  Co.  v.  Bos- 
ton   &    M.    Consol.    C.    «&    S.    Min.    Co.    [Mont.] 

84  P.   706.     Disbursements  on  appeals  to  the 


supreme  court  between  adverse  parties  in  ac- 
tions at  law.  Hess  v.  Great  Northern  R.  Co. 
[Minn.]  108  N.  W.  803. 

10.  Clark  V.  Eltinge,  39  Wash.  696,  83  P. 
901. 

11.  Kivel  V.  Murray  Cone  Shoe  Co.  [N.  H.] 
63  A.  673. 

12.  Rule  of  county  court  providing  for  dis- 
missal of  appeal  from  justice  for  nonpayment 
of  docket  fee  of  $4  held  void,  there  being  no 
statute  authorizing  clerk  to  charge  sucli  a 
fee.     Dille  v.  Rice,   120  111.  App.  353. 

13.  See  5  C.  L.  843. 

14.  By  statvite  in  New  Jersey  a  defendant 
in  an  action  brought  in  the  circuit  court  may 
demand  security  for  costs  from  a  nonresident 
plaintiff,  but  this  statute  does  not  apply  to 
actions  brought  in  the  district  court.  Kien- 
zle  V.  Gardner  [N.  J.  Law]  63  A.  10.  A  court 
of  original  jurisdiction  possesses  the  discre- 
tionary power  to  require  a  nonresident  plain- 
tiff to  give  security  for  costs  already  accru- 
ed or  entered  on  a  judgment  appealed  from, 
as  well  as  those  which  shall  thereafter  ac- 
crue. Bender  v.  Paulus,  109  App.  Div.  148, 
95  N.  Y.  S.  670.  Additional  security  provid- 
ed for  by  Code  Civ.  Proc.  5  3276  is  not  limit- 
ed to  cases  in  which  judgment  has  not  yet 
been  entered  by  reason  of  the  fact  that  the 
only  penalty  prescribed  for  failure  to  obey 
an   order    to   give   security   is  a  dismissal   of 
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failure  to  give  the  required  security  before  the  issue  of  summons  is  not  ordinarily 
jurisdictional,  the  remedy  being  by  motion  to  set  aside  the  process.^^  A  finding  of 
nonresidence  on  a  motion  to  require  secui'ity  for  costs  in  a  pending  action'  is  not 
res  judicata  in  another  action  between  the  same  parties,  since  the  proceeding  is 
a  collateral  one,  not  reaching  the  merits  of  the  case.^^  On  a  motion  by  defendant 
to  require  plaintiff  to  give  security  on  the  ground  that  he  has  been  adjudged  a 
bankrupt  after  issue  joined,  he  is  not  obliged  to  show  affirmatively  diligence  in  dis- 
covering such  bankruptcy.^^  As  a  general  rule  security  may  be  waived  and  is 
waived  by  pleading  to  the  merits  when  no  security  is  filed. ^*  Defects  in  the  security 
given  by  the  relator  in  quo  warranto  proceedings  are  immaterial,  where  it  is  in  the 
form  of  the  required  security  and  is  filed  before  the  action  is  commenced,  and  addi- 
tional security,  concededly  sufficient,  is  subsequently  filed.^®  The  court  may,  in  its 
discretion,  extend  the  time  for  filing  the  defense  bond  required  by  the  North  Carolina 
statute  in  actions  of  ejectment. -°  An  order  extending  the  time,  being  discretionary, 
is  not  appealable.^^ 

In  forma  pauperis.^' — The  allowance  of  an  application  to  sue  in  forma  pauperis 
is  generally  discretionary.^^  In  the  Federal  courts  the  right  is  limited  to  courts  of 
original  jurisdiction.-*  Leave  to  renew  a  motion  to  vacate  an  order  permitting 
plaintiff  to  sue  in  forma  pauperis  ordinarily  authorizes  its  renewal  only  during  tlio 
pendency  of  the  action.-^  The  right  to  appeal  in  forma  pauperis  depends  wliollv 
on  statute.-"     The  right  extends  to  a  trustee  in  bankruptcy  on  a  proper  showing 


the  complaint  under  §  3277.  Id.  Order  re- 
quiring' additional  security  to  be  given  by 
nonresident  plaintiff  on  appeal  from  judg- 
ment dismissing-  complaint,  and  staying  pro- 
ceedings until  order  ^vas  complied  with,  held 
not  an  abuse  of  discretion.  Id.  A  nonresi- 
dent plaintiff  may  be  required  to  give  se- 
curity.  for  costs  in  a  proceeding  in  error, 
and  in  default  thereof,  his  petition  may  be 
dismissed.  Sterwerf  v.  Smith  [Ohio]  75  N. 
B.  944.  The  county  court  has  inherent  pow- 
er to  require  that  security  be  given  for 
costs.  United  States  v.  U.  S.  Fidelity  & 
Guaranty  Co.  [Vt.]  63  A.  581.  Under  rule 
35  of  circuit  court  for  the  Southern  District  of 
New  York,  a  nonresident  plaintiff,  altliough 
joined  with  a  resident,  is  required  to  give 
security  for  costs.  Electric  Vehicle  Co.  v. 
Gallagher,   145  F.  394. 

15.  Where-  a  motion  to  require  a  nonresi- 
dent plaintiff  in  an  action  before  a  justice 
of  the  peace  to  give  security  for  costs  was 
denied,  and  thereafter  the  case  -was  tried  on 
the  merits  and  appealed  to  the  circuit  court, 
the  proper  procedure  to  raise  the  question 
as  to  the  giving  of  security  was  by 
motion  for  such  security  in  the  circuit 
court.  L/3comb  v.  Godkin  [Mich.]  12  Det. 
Leg.  N.  971,  106  N.  W.  702.  Under  §  4773, 
Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  which 
provides  that  plaintiff  must  give  security  for 
costs  before  the  clerk  shall  issue  a  sum- 
mon.?, if  the  clerk  issues  a  summon  without 
such  security  being  given,  the  proper  rem- 
edy is  by  motion  to  quash  the  summons,  and 
the  court  may  in  its  discretion  permit  a  bond 
to  be  filed  after  the  issuance  of  summons. 
Fowler  v.  Fowler  [Okl.]  82  P.  923. 

16.  Brown  v.  Beckwith,  58  W.  Va.  140,  51 
S.  E.   977. 

17.  Donnelly  v.  Third  Ave.  R.  Co.,  98  N.  T. 
S.  387,. 

18.  Sciutti  V.   Union  Pac.  Coal  Co.    [Utah] 


85  P.  1011.  By  pleading  to  the  merits  and 
going  to  trial  thereon  in  action  before  jus- 
tice of  the  peace.  Lacomb  v.  Godkin  [Mich.] 
12   Det.  Leg.   N.  971,  106  N.  V^^   702. 

19.  Additional  security  properly  allowed 
to  be  filed.  Code  1896,  §  3331.  Lee  v.  State 
[Ala.]    39  So.   720. 

20.  Revisal  1905,  §  512,  applies  to  filing 
bond  required  by  §  453.  Dunn  v.  Marks  [N. 
C]    53  S.   E.   845.  ' 

21.  Dunn  v.   Marks   [N.   C]   53  S.  E.   845. 

22.  See  5  C.  L.  844. 

23.  Osiel  V.  Osiel   [N.  J.  Eq.]   63  A.  549. 

24.  In  re  Bradford's  Petition  [C.  C  A.] 
139   F.   518. 

215.  Motion  to  vacate  order  permitting 
plaintiff  to  sue  in  forma  pauperis  was  denied 
with  permission  to  renew  it  on  proof  that  he 
had  no  meritorious  cause  of  action,  or  was 
financially  able  to  prosecute  action.  No  ad- 
vantage was  taken  of  this  permission  until 
after  plaintiff,  by  failure  to  comply  with  the 
terms  of  an  order  opening  a  subsequent  de- 
fault on  his  part,  had  placed  defendants  in  a 
position  to  enter  judgment.  Held  that  it  was 
then  too  late  to  renew  the  motion,  since  the 
action  was,  to  all  intents  and  purroses,  end- 
ed. Cohen  v.  Meryesh,  48  Misc.  628,  96  N.  Y. 
S.  264. 

26.  Under  Rev.  St.  1895,  art.  1401,  provid- 
ing that  one  unable  to  pay  costs  of  appeal 
or  give  security  therefor  may  yet  appeal  up- 
on making  strict  proof  of  his  inability  to  pay 
the  costs  or  any  part  of  them,  he  is  not  re- 
quired to  show  his  inability  to  give  security. 
Murray  v.  Robuck  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  915,  89  S.  W.  781.  Proof  of  inability 
to  pay  costs  held  sufficient.  Id.  Homestead, 
which  is  exempt  under  constitution  and  stat- 
utes, is  not  to  be  considered  in  determining 
ability  to  pay  or  give  security  for  costs. 
Kruegel  v.,  Johnson  [Tex.  Civ.  App.]  15  Tex.  . 
Ct.    Rep.    552,    93    S.    W.    483.      Evidence    held 
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of  his  inability,  in  his  representative  capacity,  to  pay  the  costs."  An  order  denying 
the  rig-lit  to  so  appeal  to  one  who  has  made  the  statutory  proof  of  inability  to  pay 
costs  is  appealable.-'' 

§  4.  Parties  entitled  to  or  liable  for  costs  in  general.-^ — Costs  are  not  ordinari- 
ly assessed  personally  against  one  suing  or  sued  in  a  representative  capacity  unless 
he  has  been  in  some  respect  delinquent.^'*  As  a  generaJ  rnle,  the  state  is  liable  for  costs 
only  when  the  statute  so  provides.^^  They  will  be  allowed  in  a  suit  between  states 
in  the  Federal  courts.^*-  •  In  order  to  entitle  the  corporation  counsel  of  a  city  of  the 
second  class  to  receive  to  his  own  use,  under  the  New  York  statute,  costs  and  allow- 
ances collected  from  the  adverse  party  in  actions  and  proceedings  in  which  the  city 
is  successful,  he  mus-t  establish  not  only  that  the  city  was  successful  but  that  the 
costs  have  actually  been  collected  from  the  adverse  party. ^^  The  right  to  costs  on 
dismissal  of  an  action  is  frequently  fixed  by  agi-eement  of  the  parties.^^ 

§  5.  Bight  dependetit  on  event  of  action  or  proceeding.  A.  Prevailing  party 
in  ^ener«Z.^=— Except  as  affected  by  the  qualified  interest  of  a  party,^®  or  rules  ap- 
plicable to  particular  courts  or  proceedings,"  the  prevailing  party  is  ordinarily  en- 
titled of  right  to  recover  costs^*^  on  the  whole  case.-^^     The  right  is  not  ordinarily 


insufficient  to  support  judg-ment  that  plaintiff 
in  error  was  able  to  pay  or  give  security. 
Id. 

27.  On  filing  an  affidavit  which  discloses 
his  inability,  as  the  representative  of  the 
bankrupt  estate,  to  pay  the  costs.  Civ. 
Code,  1895,  §  5553,  is  applicable.  Affidavit 
held  sufficient.  Hawes  v.  Bank  of  Elberton, 
124   Ga.   567,   52   S.   E.   922. 

28.  Denial  by  county  judge  of  right  to  ap- 
peal to  one  making  strict  proof  by  affidavit 
of  his  inability  to  pay  costs,  held  reviewable 
by  appellate  court.  Murray  v.  Robuck  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  915,  89  S.  W.  781. 

29.  See   5   C.   L.   845. 

30.  Held  an  abuse  of  discretion  for  surro- 
gate to  allow  costs  of  proceedings  for  settle- 
ment of  accounts  to  an  administratrix  found 
guilty  of  long  continued  misconduct.  In  re 
Gall,  107  App.  Div.  310,  95  N.  Y.  S.  124.  Fail- 
ure to  impose  all  the  costs  of  a  proceeding 
to  compel  an  accounting  by  an  administrator 
on  the  accountant  held  not  error,  where  It 
could  not  be  successfully  asserted  that  they 
were  incurred  solely  by  reason  of  his  derelic- 
tion. Shadle's  Estate,  30  Pa.  Super.  Ct.  160. 
Where  auditor  is  appointed  in  pursuance  of  a 
contest  raised  by  a  guardian  against  an  ad- 
ministrator's account,  the  fact  that  the 
guardian  in  good  faith  refused  the  account- 
ant's offer  to  compromise  does  not  alone 
warrant  the  court  in  putting  the  costs 
on  him,  though  minors  got  less  under  the 
auditor's  report  than  they  would  have  under 
the  compromise.  Id.  In  the  absence  of 
an  order  making  the  executor  or  adminis- 
trator personally  liable  for  the  same,  the 
costs  and  disbursements  of  a  suit  for  tlie  set- 
tlement of  the  estate  of  a  decedent  are  pay- 
able out  of  the  funds  of  the  estate.  Code 
Civ.  Proc.  1902,  §  330.  Lockwood  v.  Lock- 
wood  [S.  C]  52  S.  E.  735. 

31.  By  statute  In  Minnesota,  where  the 
state  brings  an  action  and  compels  defend- 
ant to  litigate  a  controversy  with  it,  costs 
are  taxable  against  the  state,  but  this  rule 
does  not  apply  where  the  state  is  not  the 
moving  party  and  is  only  incidentally  and 
nominally    a    party    to    the    litigation.     Na- 


tional  Bond   &   Security  Co.  v.   King   [Minn.] 
104   N.   W.   816. 

32.  Costs  held  properly  allowed  to  defend- 
ants on  dismissal,  by  U.  S.  supreme  court,  of 
bill  by  one  state  against  another  and  a  sani- 
tary district  to  restrain  discharge  of  sew- 
age into  a  river.  State  of  Missouri  v.  Illinois, 
202  U.  S.  598,   50  L>a.w.  Ed. . 

33.  Laws  1898,  p.  435,  c.  182,  §  418.  Suth- 
erland V.  Rochester,  98  N.  Y.  S.  970.  Mere 
fact  tliat  city  bid  in  the  property  against 
which  it  had  enforced  lien  for  taxes  by  ac- 
tion held  not  to  entitle  counsel  to  costs, 
where  it  did  not  appear  that  property  was 
worth  claim  for  taxes.  Id.  Counsel  has  no 
lien  on  judgment  in  favor  of  city  for  taxes 
for  such  costs.     Id. 

34.  Agreement  discontinuing  action  for  at- 
torney's fees,  providing  that  plaintiff  was  to 
be  paid,  out  of  the  proceeds  of  certain  prop- 
erty, "all  costs,  allowances,  and  compensa- 
tion," which  might  be  awarded  liim  eitlier  in 
a  certain  partition  suit  or  in  any  action  by 
him  to  determine  the  amount  thereof,  held 
not  to  entitle  him  to  taxable  costs  and  extra 
allowance  in  partition  suit  in  addition  to 
compensation.  Valentine  v.  Stevens,  109  App. 
Div.  284.  96  N.  Y.  S.  299. 

35.  See    5   C.  L.   846. 

36.  See  §  4,  ante. 

37.  See    §    7  post. 

38.  Costs  follow  the  judgment  and  are  to 
be  taxed  against  the  defeated  party.  Wil- 
liams v.  Hughes,  139  N.  C.  17,  51  S.  E.  790. 
Party  entitled  to  judgment  for  some  amount 
is  also  entitled  to  judgment  for  costs.  Ky. 
St.  1903,  §  8S9.  Harrodsburg  Water  Co.  v. 
Harrodsburg  [Ky.]  89  S.  W.  729.  Under 
Code  1896,  §  1325,  providing  that  successful 
party  in  all  civil  actions  is  entitled  to  costs, 
defendant  procuring  dismissal  for  want  of 
jurisdiction  is  entitled  to  costs.  Pritchard  v. 
Fowler  [Ala.]  40  So.  955.  Where  ease  of 
forcible  entry  and  detainer  in  inferior  civil 
court  was  removed  to  circuit  court  by  defend- 
ants by  certiorari,  under  Code  1896,  §  2147, 
and  there  dismissed  for  want  of  jurisdiction 
because  lower  court  was  unconstitutional, 
and  circuit  court  had  no  original  jurisdiction 
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confined  to  tlie  costs  of  a  single  trial,  but  includes  all  the  costs  of  the  action,*''  ex- 
cept that  the  party  ultimately  successful  is  not  entitled  to  a  trial  fee  or  his  disburse- 
ments for  a  previous  mistrial  for  which  he  was  himself  to  blame.*^  "\^Qiere  a  new 
trial  is  granted  upon  appeal  with  costs  to  abide  the  event,  the  event  contemplated  is 
one  which  determines  that  the  successful  party  is  by  law  entitled  to  costs,*-  and 
the  party  ultimately  successful  is  entitled  to  the  costs  of  the  appeal.*^  In  the  ab- 
sence of  a  statute  to  the  contrary,**  he  is  ordinarily  deemed  the  prevailing  party  who 
recovers  generally,  though  his  recovery  be  but  partial.*^     As  a  general  rule,  where 


of  the  subject-matter.  Id.  Defendants  held 
entitled  to  costs  as  a  matter  of  right  on  final 
judgment  in  their  favor  in  an  action  for  ma- 
licious prosecution,  though  represented  at  tlie 
trial  by  the  corporation  counsel  of  the  city, 
who  received  no  compensation  except  his 
salary  for  his  services  in  the  matter.  Code 
Civ.  Proc.  §  3229.  Stearns  v.  Titus,  99  N.  Y. 
S.  667.  In  a  suit  by  the  trustee  of  a  hus- 
band to  enforce  a  claim  against  the  sep- 
arate estate  of  the  bankrupt's  wife  for  the 
amount  of  community  funds  expended  in  im- 
proving the  wife's  separate  property,  where 
she  unsuccessfully  contests  the  suit,  the 
costs  are  taxable  against  her  interest  in 
improvements.  Collins  v.  Bryan  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  237,  88  S.  W.  432.  Un- 
der a  statute  providing  that  the  prevailing 
party  shall  recover  costs,  he  is  entitled  to  all 
costs  which  he  has  made,  which,  by  a  fiction 
of  law,  are  treated  as  paid.  In  action  on  cost 
bond.  Downs  v.  Growney  [Mo.  App.]  90  S. 
W.  119.  In  action  on  bond  for  costs,  peti- 
tion reciting  action  in  which  bond  was  giv- 
en and  the  giving  of  the  bond,  and  alleging 
that  trial  resulted  in  judgment  for  plain- 
tiff, which  judgment  for  damages  and  costs 
is  final  and  still  in  force,  and  that  no  part 
of  the  same  has  been  paid,  held  sufficient. 
Id. 

39.  Is  entitled  to  a  judgment  for  costs  on 
the  •whole  case  and  not  merely  on  one  count 
of  the  petition.     Under  Rev.  St.  1899,   §  1547. 
Sheridan   v.    Forsee,    114   Mo.   App.    588,    90    S. 
W.    120.     Jury    found    for    plaintiff    separate- 
ly on   each  count  and  judgment  ■was  render-  | 
ed  on  each   count   separately,  there  being  no 
formal  general  judgment  for  sum  of  all  the 
findings.      A  judgment  for  costs  was  only  in- 
corporated in  the   fifth  count,   and  on   appeal 
it  was  determined   that  plaintiff  was  not  en-  } 
titled  to  recover  under  that  count.     Held  that ' 
the  recitation  in  the  judgment  for  costs  was  j 
intended   to  and  did  include  all   the  costs  of  I 
the  case,  and  judgment  of  reversal  only  af-  I 
fected    the    damages    assessed    on    the    fifth  ! 
count  and  not  tlie  costs.     Id.  | 

40.  Rev.  St.  189S.  §  2918,  provides  that 
costs  shall  be  allowed  of  course  to  the  plain- 
tiff in  the  action  upon  a  recovery  by  him. 
Held  that  the  statute  does  not  confine  the 
costs  of  an  action  to  a  single  trial,  but  cov- 
ers the  costs  of  the  action  and  includes  the 
costs  of  former  trials  where  they  were  not 
paid  as  a  condition  on  the  granting  of  new 
trials.  Hughes  v.  Chicago,  etc.,  R.  Co..  126 
Wis.  525,  106  N.  W.  526.  Where  a  judgment 
for  defendant  is  reversed  on  appeal  and  a 
new  trial  granted  on  which  defendant  is 
again  successful,  plaintiff  is  properly  taxed 
with  all  the  costs  of  the  defendant  in  the  ac- 
tion,   except    the    costs   of    the    appeal.     Code 


§§      525-527,      540,      construed.     Williams      v. 
Hughes,   139  N.   C.   17,   51  S.  E.   790. 

41.  Where  plaintiff's  motion  to  place  case 
on  short  cause  calendar  was  granted  over 
defendant's  objection,  but  case  was  sent  back 
to  the  general  calendar  by  the  justice  after 
the  trial  had  commenced,  where  it  was  ulti- 
mately reached  in  its  regular  order  and 
plaintiff  recovered,  held  that  he  was  not  en- 
titled to  tax  trial  fee  and  jury  fee  for  un- 
finished trial.  Browning  v.  Brokaw,  99  N.  T. 
S.  599. 

42.  People  V.  Greene,  99  N.  Y.  S.  679. 
Where,  on  appeal  from  order  of  supreme 
court  dismissing  writ  of  certiorari,  obtain- 
ed to  review  action  of  police  commissioner 
in  removing  police  officer,  such  order  of  dis- 
missal was  reversed  as  well  as  the  deter- 
mination of  the  commissioner,  and  a  new 
trial  was  granted  relator  "with  costs  to 
abide  the  event,"  the  event  referred  to  hel-5 
to  be  the  final  event  of  the  writ  of  certiorari 
evidenced  by  some  order  of  the  court,  since 
commissioner  has  no  power  to  award  costs. 
Id. 

43.  Where  on  appeal  by  defendant  a  judg- 
ment for  plaintiff  is  reversed  and  a  new  trial 
ordered  with  costs  to  abide  the  event,  and 
plaintiff  is  successful  on  the  second  trial,  he 
is  entitled  to  tax  the  costs  of  the  appeal 
against  defendant.  Davis  v.  Reflex  Camera 
Co.,    100   N.   Y.    S.    172. 

44.  Under  Rev.  St.  1895,  §  5270,  provid- 
ing that,  in  suits  in  trespass  to  try  title, 
v.'here  defendant  claims  the  whole  premises 
and  plaintiff  shows  himself  entitled  to  recov- 
er a  part,  plaintiff  shall  recover  such  part  and 
costs,  held  that,  wnere  defendants  by  rlca 
of  not  guilty  admitted  their  claim  of  title 
to  or  possession  of  the  entire  tract  sued  for, 
and  emphasized  such  claim  by  plea  of  limita- 
tions wherein  they  set  up  possession,  and 
plaintiffs  recovered  a  part  of  the  tract,  it  was 
error  to  adjudge  all  the  costs  against  plain- 
tiffs on  the  ground  that  the  only  dispute  was 
as  to  the  part  recovered  by  defendants.  Brown 
V.  Humphrey  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  742,  95  S.  W.  23.  Fact  that  defendants 
abandoned  upon  the  trial  their  claim  to  all 
except  the  land  recovered  by  them,  and  made 
no  attempt  to  defeat  plaintiffs'  claim  to  it. 
did  not  justify  judgment  against  plaintiffs 
for  all  the  costs  under  Rev.  St.  1895.  §  1438, 
authorizing  court  for  good  cause  shown  to 
adjudge  costs  to  other  than  the  successful 
party,  even  if  latter  section  w^as  applicable. 
Id. 

45.  In  action  of  ejectment,  where  plain- 
tiff recovered  judgment  for  most  of  the  land 
sued  for,  held  that  it  was  proper  to  render 
judgment  for  aU  the  costs  against  defend- 
ant, though  he  filed  a  disclaimer  as  to  a  small 


960 


COSTS  8  5B. 


7  Cur.  La\Y. 


there  are  several  Tmsiiccessfiil  defendants,  the  whole  of  the  costs  should  be  taxed 
against  each  and  all  of  them/**  though  where  the  rights  claimed  are  distinct  and 
separable,  each  will  be  taxed  only  with  the  costs  peculiar  to  the  litigation  between 
plaintiff  and  himself.*^  Costs  should  not  ordinarily  be  taxed  ag-ainst  parties  im- 
properly joined/®  or  against  defendants  who  disclaim  all  interest  in  the  subject- 
matter  of  the  action.*^  In  Alabama,  where  an  action  is  brought  against  t\vo  or 
more  persons,  and  recovery  had  only  against  one  of  them,  the  others  are  entitled  to 
judgment  for  their  aliquot  part  of  the  costs.^°  In  a  revocatory  action  coupled  with 
an  attachment,  the  defendant  in  the  revocatory  actio'n  is  liable  in  solido  with  the 
principal  defendant  for  the  costs  of  the  attachment,  the  suit  being  a  unity  and  hav- 
ing been  made  necessary  by  his  acts.^^  In  some  states  the  trial  court  may  apportion 
the  costs  in  any  case  if  good  cause  for  not  following  the  ordinary  rule  exists,  pro- 
vided the  reason  for  so  doing  is  stated  in  the  record.^^  j^  Kansas  a  failure  to 
present  claims  against  a  city  for  allowance  within  a  specified  time  prevents  the  re- 
covery of  costs  in  suits  thereon.^^ 

(§5)  B.  Waiver  of  right  and  effect  of  tender  or  offer  of  judgment.^* — In 
m.any  states  a  tender  before  suit  of  the  amount  found  due,^^  or  such  a  tender  fol- 
lowed by  a  subsequent  payment  of  the  money  into  court,  prevents  the  recovery  of 
costs  by  a  successful  party,^*  and  the  pa^mient  into  court  of  such  an  amount  pend- 
ing suit,  the  recovery  of  costs  subsequently  accruing." 


portion  of  the  land.  Lawrence  v.  Alabama 
State  Land  Co.  [Ala.]  41  So.  612.  "W^here  de- 
fendant was  liable  to  plaintiff  for  a  part  of 
the  amount  sued  for,  but  made  no  tender 
of  or  offer  to  confess  judgment  for  such 
amount,  the  costs  were  properly  taxed  to 
defendant,  though  plaintiff  did  not  recover 
the  full  amount  sued  for.  Williams  Shoe 
Co.  V.  Gotzian  &  Co.  [Iowa]  107  N.  W.  807. 
Promise  of  defendant  to  pay  half  of  plain- 
tiffs claim  ag-ainst  third  person  in  full  set- 
tlement thereof.  Id.  In  action  to  quiet  title, 
where  plaintiff  recovered  two  out  of  three 
tracts  of  land  to  which  defendant  claimed 
title,  held  error  to  charge  him  with  any 
part  of  the  costs.  Vanderbilt  v.  Johnson  [N. 
C]   54  S.  E.  298. 

4G.  Where  there  are  several  unsuccessful 
defendants,  the  whole  of  the  costs  should 
be  taxed  against  each  and  all  of  them,  in 
the  abpence  of  a  rule  for  taxing  against 
each  defendant  those  costs  which  he  has  in- 
curred himself.  Braun  &  Ferguson  Co.  v. 
Paulson  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  564, 
95   S.   AV.   617. 

47.  In  action  against  railroad  companies 
and  their  lessees  to  enjoin  use  of  lands  for 
other  than  railroad  purposes  and  to  recover 
rental  value  of  land  used  for  other  purposes, 
where  decree  was  rendered  for  plaintiffs  en- 
joining such  use  and  that  they  recover  the 
rental  value  from  the  lessees,  held  that  the 
railroads  were  liable  for  the  costs  of  the 
filing  of  the  decree,  but  not  the  costs  of  sub- 
sequent litigation  between  plaintiff  and  the 
lessees  as  to  the  rents.  Gaffney  v.  Wood  [S. 
C]  54  S.  E.  573.  Vv^here  vendor  of  land  sues 
to  recover  it  on  ground  of  vendee's  fraud  and 
joins  a  grantee  of  the  vendee  and  recovers 
tlie  property  claimed  by  such  grantee,  only 
the  costs  incident  to  the  litigation  in  regard 
to  the  property  claimed  by  the  grantee 
should  be  adjudged  against  him.  excluding 
costs  peculiar  to  the  litigation  between  plain- 
tiff  and   his   immediate  vendee.     Dashiell    v. 


Johnson    [Tex.]    14    Tex.    Ct.    Rep.    989,    91    S. 
W.  1085. 

48.  It  is  error  to  tax  the  interests  of  re- 
maindermen, improperly  joined  as  parties  to 
a  partition  suit  betv.^een  life  tenants,  with 
any  part  of  the  costs.  Lawson  v.  Bonner 
[Uliss.]   40  So.  488. 

49.  Under  provisions  of  Gen.  St.  1902,  § 
4053,  authorizing  a  suit  to  quiet  title  under 
certain  circumstances,  costs  cannot  be  ad- 
judged against  a  defendant  who  by  his  an- 
swer disclaims  all  estate  or  interest  in  or  in- 
cumbrance on  the  property.  Foote  v.  Brown 
[Conn.]  62  A.  667. 

50.  Code  1896,  §  1331.  Crew  v.  Heard 
[Ala.]  40  So.  337.  Statute  can  have  no  ap- 
plication where  action  abated  as  to  two  of 
three  defendants  by  the  death  of  one  of  them 
during  its  pendency,  and  there  was  no  re- 
vivor against  him.  Id.  In  ssny  event,  re- 
maining defendant  could  not  object  to  judg- 
ment against  him  for  all  the  costs,  other 
defendants  being  alone  concerned  and  hav- 
ing right  to  have  judgment  corrected  on  ap- 
pefil.     Id. 

51.  Bank  of  Patterson  v.  Urban  Co.  [La.] 
41  So.  244. 

53.  Under  Rev.  St.  1SP5,  art.  1438.  City 
of  Houston  v.  Stewart  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  981,  90  S.  W.  49. 

53.  Statute  providing  that  all  claims 
against  cities  shall  be  presented  for  allow- 
ance witiTin  a  certain  time,  or  no  costs  shall 
be  allowed  in  actions  on  such  claims,  con- 
strued as  not  applying  to  claims  against 
a  township.  Morrill  Tp.  v.  Fletchall  [Kan.] 
85  P.   753. 

54.  See    5    C.    L.    847. 

55.  Where  the  owner  of  land  sold  for 
delinquent  taxes  offered  to  pay  to  the  holder 
of  the  void  tax  title  tlie  taxes  subsequently 
paid  by  him,  and  the  offer  was  refused  and 
the  holder  of  the  tax  title  sued  to  recover 
tlie  same,   the  owner  was  properly  awarded 
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§  6.     Right  dependent  on  minimum  amount  of  demand  or  recovery.^^ In 

some  courts  the  right  to  costs  depends  on  the  amoimt  demanded^^  or  recovered.^" 

§  7.  Right  affected  by  nature  of  action  or  proceeding,  or  character  of  ti-ibuTiaX. 
A.  In  general.^^ — Costs  in  admiralty  are  discretionary/-  and  the  same  is  true  of 
costs  in  a  proceeding  under  the  New  York  statute  to  determine  tlie  validity  or  in- 
validity of  a  will.®^ 

(§  7)  B.  In  equity  and  equita-hJe  code  actions.'^* — In  equity,  except  in  so 
far  as  the  rule  has  been  changed  by  statute/^  the  allowance,  denial/^  or  apportion- 


.    his  costs.     Wheeler  Co.  v.  Pates    [Wash.]    8C 
P.  625. 

56.  Costs  held  properly  taxed  against  suc- 
cessful plaintiff  where  tender  of  amount 
found  against  defendant  was  made  before 
suit,  and  was  rejected  because  insufficient 
in  amount,  no  objection  being  made  to  its 
form,  and  there  was  no  evidence  that  plain- 
tiff at  any  time  desired  to  accept  it,  and 
during  trial  money  was  again  tendered  and 
refused,  after  whicli  it  remained  with  clerk 
until  trial  was  concluded.  'V\^arth  v.  Loewen- 
stein,  121  111.  App.  71.  Where  defendant 
makes  a  tender  and  pays  the  money  into 
court,  judgment  should  be  rendered  in  favor 
of  defendant  for  costs  if  plaintiff  fails  to 
prove  that  he  is  entitled  to  more  than  the 
amount  of  the  tender.  Lackner  v.  American 
Clothing  Co.,  98  N.  T.  S.  376.  A  plaintiff 
who  recovers  judgment  for  part  of  his  de- 
mand, the  defense  being  the  general  issue, 
and  no  tender  as  to  the  part  of  the  de- 
mand recovered  being  pleaded,  though  tender 
was  made  before  suit,  is  entitled  to  costs'. 
Warth  V.  Loewenstein,  219  111.  222,  76  N. 
E.  379.  Under  express  provisions  of 
Kurd's  Rev.  St.  1899,  c.  135,  §  4,  a  tender 
after  suit  brought  in  avoidance  of  further 
accruing  costs  must  include  the  amount  con- 
ceded to  be  due  and  "costs  of  suit  incurred 
up  to  time  of  tender."  Id.  Where  defend- 
ant was  sued  by  shipper  for  loss  of  goods 
and  pleaded  a  limitation  of  its  liability  in 
defense,  but  did  not  pay  or  tender  the  amount 
due  under  its  own  construction  of  the  con- 
tract, and  relying  on  another  defense  con- 
tested the  case  and  carried  it  through  sev- 
eral courts  on  the  final  decision  sustaining 
its  contention  as  to  the  limitation,  it  was 
not  entitled  to  costs.  Missouri,  etc.,  R.  Co. 
V.    Patrick    [C.    C.    A.]    144    F.    632. 

57.  Payment  into  court  of  amount  subse- 
quently found  due  stops  costs.  Civ.  Code 
Prac.  §  640.  Harrodsburg  Water  Co.  v.  Har- 
rodsburg  [Ky.]  89  S.  W.  729. 

58.  See  5   C.   L.    848. 

59.  Under  Municipal  Court  Act,  Laws  1902, 
pp.  1585,  1586,  c.  580,  §  332,  subds.  3,  6,  where 
the  summons  demands  between  $200  and 
$300,  and  the  action  is  discontinued,  defend- 
ant is  entitled  to  $10  costs.  Whitman  Co.  v. 
Travers  Bailey  Co.,    96  N.  Y.  S.  172. 

60.  A  plaintiff,  in  an  action  brought  in 
the  city  court  which  could  have  been  brought 
in  the  municipal  court,  is  not  entitled  to 
costs  unless  he  recovers  $250  or  more.  Code 
Civ.  Proc.  §  3228,  subd.  5.  Hill  v.  Kahn,  98 
N.  Y.  S.  682.  It  is  the  re'  ivery  and  not  the 
amount  rlaim<=d  which  determines  the  ques- 
tion, and  a  sum  accepted  pending  suit  i.s 
not  a  recovery.  Right  to  costs  is  lost  where 
plaintiff,  pending  trial,  accepted  paym'ent  of 
amount  claimed  upon  his  first  cause  of  ac- 
tion and  it  was   eliminated   by   consent.     Id. 
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The  right  or  duty  of  the  circuit  court  to 
penalize  a  plaintiff  recovering  less  than 
$500,  by  requiring  the  payment  of  defend- 
ant's costs,  under  Rev.  St.  §  98,  should  not 
be  imposed  unless  it  appears  to  the  satis- 
faction of  the  court  that  the  damages  were 
laid  in  the  declaration  at  a  sum  in  excess 
of  $2,000  for  the  mere  purpose  of  giving 
colorable  jurisdiction  to  the  court  and  with- 
out any  expectation  of  recovering  more  than 
such  sum.  McCarthy  v.  American  Thread 
Co.,    143   P.   678. 

61.  See   5  C.  L.   848. 

62.  Held  error  to  require  libelant  of  ves- 
sel for  salvage  to  pay  costs,  where  it  was 
not  offered  any  sum  in  settlement  of  its 
claim,  and  was  forced  to  file  libel  or  sur- 
render a  clear  right.  Clark  Co.  v.  Ferry- 
boat Columbia,    26   App.   D.  C.   85. 

63.  Proceeding  under  Code  Civ.  Proc.  § 
2653a  is  not  one  to  recover  an  interest  in 
realty  or  one  in  which  a  claim  of  title  to 
realty  arises  upon  the  pleadings  within 
meaning  of  §  322S,  though  title  to  realty  is 
incidentally  involved,  since  only  issue  is 
the  validity  or  invalidity  of  the  will,  and 
hence  prevailing  party  is  not  entitled  to 
costs  as  of  right,  but  they  are  in  discre- 
tion under  §  3230.  Larkin  v.  McNamee,  109 
App.   Div.   884,   96  N.  Y.  S.    827. 

64.  See   5   C.  L.   849. 

65.  Discretion  must  be  confined  to  the 
fees  allowed  by  statute.  Bortree  v.  Macon, 
121  111.  App.  111.  Under  Code  §  4260,  pro- 
viding that  costs  in  partition  proceedings 
shall  be  paid  by  the  parties  in  proportion  to 
their  interests,  a  charge  of  one-third  the 
amount  of  the  costs  on  a  widow's  dower  in- 
terest in  the  estate,  and  two-thirds  on  the 
interest  of  the  children,  will  not  be  disturb- 
ed. McGuire  v.  Luckey  [Iowa]  105  N.  W. 
1004. 

60.  When  defendant  in  an  equity  case  has 
disclaimed  all  interest  and  may  procure  a 
dismissal  on  his  own  motion,  but  still  in- 
sists upon  remaining  a  party  and  making 
costs  in  order  to  hinder  and  delay  the  pro- 
ceedings, he  is  properly  chargeable  with  costs. 
Glos  V.  Shedd,  218  111.  209,  75  N.  E.  887.  In 
a  suit  to  reform  a  lease  and  for  other  relief, 
where  the  bill  did  not  allege  that  any  re- 
quest was  made  that  the  lease  be  corrected, 
and  other  relief  was  denied,  complainants 
were  properly  required  to  pay  the  costs, 
though  the  court  reformed  the  lease.  Braith- 
waite  V.  Henneberry  [111.]  78  N.  E.  34.  Whore 
certain  parties  are  found  not  guilty  in  con- 
tempt proceedings  -for  violation  of  an  in- 
junction for  the  reason  that  there  w^as  no  in- 
tent shov^rn.  but  tlioir  acts  in  violation  of 
the  injunction  showed  very  rash  and  im- 
prudent conduct,  they  are  not  entitled  to 
costs.  Public  Service  Corp.  v.  De  Grote  [N. 
J.    Eq.]     62    A.     65.     Under    P.    L.    1902,    pp. 
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ment®'^  of  costs  rests  in  the  soiind  discretion  of  the  trial  court,''®  thougii  the  legal 
rule  of  awarding  them  to  the  successful  party  is  ordinarily  followed.^^  The  court 
will  take  into  consideration  the  fact  that  a  successful  complainant  has  voluntarily 
chosen  a  remedy  designed  to  impose,  or  necessarily  resulting-  in  the  imposition  of, 
large  costs  upon  his  adversary,  when  a  simple  and  inexpensive  remedy  was  open  to 
himJ°  Extraordinary  costs,  such  as  allowances  of  expenses  and  compensation  of  re- 
ceivers, may,  in  proper  case,  be  provisionally  allowed  out  of  the  fund,  and  ultimately 
be  decreed  to  be  paid  to  the  party  entitled  to  the  fund  by  his  adversaryJ^     Costs 


50S,  509,  §§  20.  21,  authorizing-  suit  by  a 
wife  for  separate  maintenance,  and  mak- 
ing- it  lawful  to  order  a  bond  for  such  costs 
as  may  be  awarded  to  defendant,  where  there 
were  no  circumstances  tending-  to  justify 
such  a  suit,  costs  may  be  decreed  against 
the  wife.  Harris  v.  Harris  [N.  J.  Eq.]  62  A. 
703.  Under  the  discretion  as  to  the  matter 
of  costs  in  an  original  suit  in  equity,  vested 
in  the  court  by  Rev.  Codes  §  5580,  com- 
missioners appointed  under  a  statute  to  exe- 
cute its  provisions,  and  who  are  in  good 
faith  attempting  to  perform  their  duties,  will 
not  be  taxed  with  costs  on  being  enjoined 
because  of  the  invalidity  of  the  statute. 
State  V.  Budge  [N.  D.]  106  N.  W.  293.  Where 
a  bill  was  filed  to  rescind  a  contract  be- 
cause of  fraud  and  the  bill  as  a  whole  fail- 
ed, but  a  part  of  it  might  have  been  sus- 
tained as  a  bill  for  discovery,  had  it  been 
filed  for  that  purpose  only,  and  the  in- 
formation sought  has  been  furnished  by  the 
evidence  In  the  suit,  a  decree  dismissing 
the  bill,  but  at  the  costs  of  the .  defendant, 
was  proper.  Muehlhof  v.  Boltz  [Pa.]  64  A. 
427.  Held  proper  in  suit  for  partition  to 
deduct  cost  of  so  much  of  the  litigation  as 
was  brought  about  by  contentions  set  up 
in  answer  of  one  of  the  defendants  from  her 
share  of  the  proceeds  of  the  sale  of  the 
land.  Williams  v.  Jones  [S.  C]  54  S.  E. 
558.  Where  both  parties  have  taken  proofs 
without  objection  in  a  suit  which  is  sub- 
sequently dismissed  for  want  of  jurisdic- 
tion appearing  on  the  face  of  the  bill,  de- 
fendant will  not  be  allowed  costs.  Allen  v. 
Consolidated  Fruit  Jar  Co.,  145  F.   948. 

67.  Apportionment  of  costs  by  circuit 
court  on  appeal  from  order  disallowing  items 
of  executor's  account,  held  not  an  abuse  of 
discretion.  United  States  Rubber  Co.  v.  Pe- 
terman,  119  111.  App.  610.  Where  court  found 
for  defendant  on  one  of  the  issues  raised 
hy  the  pleadings,  held  that  it  was  no  abuse 
of  discretion  to  tax  one-fourth  of  the  costs 
to  plaintiff.  Thompson  v.  Normanden  [Iowa] 
108  N.  W.  315.  Where  each  party  partially 
-succeeds,  no  costs  will  be  allowed  either. 
I.engyel  v.  Meyer   [N.  J.   Eq.]    62  A.   548. 

fiS.  Whether  costs  shall  be  awarded  to 
<>ither  or  neither  party.  Allan  v.  Allan  [Me.] 
r.:;  A.  654.  The  trial  court's  exercise  of  dis- 
cretion is  plenary  over  costs  in  equitable 
actions,  within  the  limits  fixed  by  statutory 
cost  bill.  Rosenheimer  v.  Krenn,  126  Wis. 
f.l7  106  N.  W.  20.  On  bill  to  redeem  lands 
from  execution  sale.  Francis  v.  White,  142 
>la  590  39  So.  174.  Awarding  of  costs  and 
counsel  fees  in  divorce  cases.  Harris  v.  Har- 
ris [N.  J.  Eq.]  62  A.  703.  Orphans'  court, 
being  court  of  equity,  has  wide  discretion 
in  matter  of  costs,  and  its  decrees  on  the 
•=ubiect  will  not  be  disturbed  except  for 
o.le^ir  error.  Shadle's  Estate,  30  Pa.  Super. 
Ot.    ICO. 


69.  In  the  absence  of  an  order  to  the 
contrary,  the  same  rule  as  to  costs  prevails 
in  equity  as  at  law.  Code  Civ.  Proc.  1902, 
§  323.  Lockwood  v.  Lockwood  [S.  C]  52  S. 
E.  735.  In  suit  to  quiet  title  to  lands  ac- 
quired at  tax  sale,  -where  plaintiff  prayed 
for  judgment  for  taxes  and  costs  in  the 
alternative  and  recovered  the  latter,  held 
that  he  was  entitled  to  costs  of  chancery 
court.  Bonner  v.  St.  Francis  Levee  Dist. 
Directors  [Ark.]  92  S.  W^  1124.  In  pos- 
sessory action  coupled  with  an  injunction, 
in  which  both  parties  claimed  actual  pos- 
session under  titles  of  certain  oil  land,  judg- 
ment was-  rendered  for  defendant  dismissing 
suit  and  dissolving  injunction,  and  reserv- 
ing defendant's  right  to  sue  for  damages. 
Pending  a  suspensive  appeal  by  plaintiff, 
oil  was  struck  on  the  premises  by  his  lessees, 
and  district  court,  on  motion  of  defendant, 
ordered  a  judicial  sequestration  of  tlie  oil 
as  produced.  Later  the  judgment  appealed 
from  was  affirmed.  Held  that  judgment  con- 
cluded all  possessory  rights  claimed  by  plain- 
tiff and  affirmed  those  of  defendant  to  a  suf- 
ficient extent  to  maintain  the  sequestration 
of  the  oil  and  throw  the  costs  of  the  exe- 
cution of  the  writ  on  the  party  cast  in 
the  suit.  Jennings-Heywood  Oil  Syndicate 
v.  Housier-Laterville  Oil  Co.  [La.]  41  So, 
255.  Where  fraternal  benevolent  associa- 
tion filed  petition  in  equity  to  require  rival 
claimants  to  interplead  for  proceeds  of  bene- 
fit certificate,  held  not  an  abuse  of  discretion 
to  assess  costs  against  losing-  party,  thus 
following-  the  rule  at  law.  Sovereign  Camp, 
Woodmen  of  the  World  v.  Wood,  114  Mo. 
App.  471,  89  S.  W.  891.  In  action  to  enjoin 
payment  of  claims  audited  by  board  of  coun- 
ty supervisors,  where  fraud  and  collusion  on 
part  of  board  was  alleg-ed,  where  court 
found  that  allowance  of  claims  was  illegal 
but  not  fraudulent,  held  that  board  should 
not  be  charged  with  costs.  Fitch  v.  Hay, 
98   N.  Y.   S.   1090. 

70.  Wilcke  v.  Duross  [Mich.]  13  Det.  Leg. 
N.  227,  107  N.  W.  907.  Process  in  action  at 
law  -was,  by  mistake,  served  on  defendant's 
daughter  Instead  of  defendant,  but  latter 
made  no  objection,  though  she  knew  of 
the  fact  on  the  same  day.  After  execution 
had  been  levied  on  her  realty  defendant 
sued  in  equity  to  set  aside  judgment.  Held 
that,  though  entitled  to  relief,  she  would 
not  be  allowed  costs  of  trial  court,  and 
would  only  be  allowed  actual  disbursements, 
exclusive  of  a  solicitor's  fee,  in  appellate 
court.     Id. 

71.  Properly  taxed  against  defendant 
v.'here  litigation  -was  occasioned  by  act  of 
fraud  on  liis  part  in  procurement  of  a  deed 
wiiich  made  it  necessary  for  plaintiff  to 
bring  suit  in  which  receiver  was  appointed, 
and    there    was    no    community    of    interest. 
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out  of  the  fund  may  be  allowed  parties  interpleading."^  A  mortgagee,  who  is  made 
a  defendant  in  an  action  brought  for  the  purpose  of  placing  the  mortgagor's  prop- 
perty  in  the  hands  of  a  receiver,  is  liable  for  his  pro  rata  share  of  the  costs  and  ex- 
penses of  the  litigation  where  he  voluntarily  recognizes  the  necessity  for  the  receiver 
and  uses  the  equitable  method  of  securing  payment.'^  Where  by  statute  a  party  re- 
covering on  a  usurious  contract  is  not  entitled  to  costs,  a  court  of  equity  may  make 
him  liable  for  them  as  the  mover  of  the  litigation.'* 

(§  7)  C.  In  inferior  courts"^ — As  a  general  rule,  costs  are  allowed  to  the 
prevailing  party  on  appeal  to  an  intermediate  court  from  a  judgment  of  a  justice 
of  the  peace,'^^  though  in  some  states  they  will  not  be  allowed  to  appellant  unless  he 
recovers  a  greater  sum  than  below."  In  Michigan  the  apportionment  of  costs  in 
such  case  is  discretionary.'^^     In  New  York,  where  an  action  in  justice's  court  is  dis- 


the  •whole  fund  in  receiver's  hands  belong- 
ing- absolutely  to  one  party  or  the  other 
Nutter  V.  Brown,  58  VA^  Va.  237,  52  S.  E. 
LS.  V\*here,  in  suit  in  equity  involving-  title 
to  personalty,  court  appointed  receiver  to 
sell  it,  and  subsequently  adjudged  the  prop- 
erty, of  which  one  defendant  claimed  five- 
sixths  and  two  others  the  balance,  to  be- 
long- to  plaintiff,  and  gave  ordinary  costs 
against  all  the  defendants,  reserving  its 
decision  as  to  extraordinary  costs,  and  final- 
ly decreed  that  they  be  paid  by  the  defendant 
claiming  the  five-sixths  interest,  held  that 
costs  would  not  be  disturbed  on  appeal 
in  absence  of  showing  that  such  defendant 
had  been  required  to  pay  more  than  his 
due  proportion  of  the  entire  cost.     Id. 

72.  Where  it  was  sought  to  subject  pro- 
ceeds of  insurance  policies,  in  -which  bene- 
ficiaries had  been  changed,  to  payment  of 
certain  claims  against  defendant's  estate, 
which  wa.s  the  original  beneficiary  under  the 
policies,  and  the  insurance  companies  -were 
made  parties  and  filed  interpleading  answers 
offering  to  pay  the  money  into  court,  held 
that  if  companies  acted  in  good  faith  in 
changing  beneficiaries  they  -were  entitled 
to  reasonable  attorney's  fees  and  all  costs 
incurred  in  interpleaders  to  be  paid  out  of 
funds  in  their  hands.  Nixon  v.  Malone  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  715,  95  S.  W. 
577. 

73.  "V^^here  chattel  mortgagee  applied  for 
and  obtained  order  for  sale  of  property 
through  instrumentality  of  receiver,  and 
later  filed  answer  and  intervention  praying, 
-not  only  to  have  amount  arising  from  sale 
of  mortgaged  property  paid  to  him,  but  also 
to  share  in  any  other  funds  in  receiver's 
hands.  Garmany  v.  Lawton,  124  Ga.  876,  53 
S.    E.    669. 

74.  Where  plaintiff  sues  on  a  usurious 
contract.  Earle  v.  Owings,  72  S.  C.  362,  51  S. 
E.  980. 

75.  See  5  C.  L..  849. 

76.  In  Nebraska,  when  a-  plaintiff  in  an 
action  in  a  justice  court,  in  which  no  set- 
off is  pleaded,  recovers  a  judgment  from 
-n'hich  defendant  appeals,  and  the  plaintiff 
has  judgment  also  in  the  district  court,  he  is 
entitled  to  recover  costs  in  the  latter  court 
without  regard  to  the  amount  of  his  judg- 
ment therein.  Though  judgment  in  district 
court  is  less  than  that  recovered  below  by 
more  than  $20.  Miller  v.  Henderson  [Neb.] 
107  N.  W.  586.  Code  §  986,  providing  that 
OR    appeal    by    plaintiff    from    judgment     in 


his  favor  in  justice  court  he  shall  pay  all 
costs  in  district  court  if  he  does  not  re- 
cover a  larger  sum  than  $20,  and  that  de- 
fendant shall  pay  them  if  he  shall  demand 
a  set-off  greater  than  $20  and  appeals  from 
a  judgment  in  his  favor  and  recovers  lesb 
than  $20,  has  no  application  in  such  case, 
since  successful  plaintiff  did  not  appeal,  and 
no  set-off  was  pleaded.  Id.  Code  §  1013, 
providing  that  one  appealing  from  a  judg- 
ment in  his  favor  shall  pay  costs  of  ap- 
peal unless  he  recovers  a  greater  sum  than 
the  judgment,  also  has  no  application,  since 
appeal  was  by  defendant.  Id.  In  Wisconsin, 
under  Rev.  St.  1898,  §  2925,  authorizing  the 
allowance  of  costs  on  appeal  in  favor  of 
respondents  if  a  justice's  judgment  appeal- 
ed from  be  aflirmed  or  the  appeal  be  dis- 
missed, and  in  favor  of  the  appellant  if  the 
judgment  be  reversed,  the  circuit  court,  on 
appeal  from  a  justice's  judgment  in  favor 
of  plaintiff,  properly  awarded  costs  against 
plaintiff  on  dismissal  "of  the  action,"  be- 
cause the  justice  had  no  jurisdiction.  Milti- 
more  v.  Hoffman,  125  Wis.  558,  104  N.  W. 
841. 

77.  In    Texas,    under    Rev.    St.    1895,    art. 

1437,  providing  that  an  appellant  fromjustice 
court,  who  recovers  a  greater  sum  than  be- 
low, is  entitled  to  recover  costs  of  both 
courts,  and  art.  1438,  providing  that  court 
may,  for  good  cause  shown,  adjudge  the 
costs  otherwise,  held  that  it  was  proper 
to  award  costs  of  appeal  to  defendant  where, 
at  plaintiff's  own  instance,  judgment  was 
rendered  for  plaintiff  below  for  a  less  sum 
than  he  was  entitled  to,  and  he  recovered 
the  full  amount  to  which  he  was  entitled 
on  appeal.  Texas  &  P.  R.  Co.  v.  Wheeler 
[Tex.]  14  Tex.  Ct.  Rep.  502,  90  S.  W.  481. 
Under   Sayles'   Ann.    Civ.   St.    1897,    arts.   1436j 

1438,  providing  that  one  appealing  from  a 
judgment  of  a  justice  of  the  peace  shall  re- 
cover costs  of  the  court  above  if  he  obtains 
a  more  favorable  judgment  than  below,  ex- 
cept where,  for  good  cause  to  be  stated  on 
the  record,  the  court  adjudges  otherwise, 
held  that  where  amount  of  judgment  was 
reduced  on  appeal  to  county  court,  a  judg- 
ment taxing  costs  against  appellant  would 
be  reformed  on  appeal  to  the  court  of  ap- 
j'eals,  in  the  absence  of  a  statement  in  the 
record  showing  why  they  were  so  taxed. 
American  Exp.  Co.  v.  Adams  [Tex.  Civ.  App.l 
15  Tex.  Ct.  Rep.   605,  92  S.  ^Y.  1039. 

78.  Under  Comp.  Laws  §  930.  where  plain- 
tiff   recovered    a    judgment    in    justice    court 


964 


COSTS  §  7D. 


7  Ciu*.  Law. 


continiiecl  upon  the  delivery  of  an  answer  showing  that  the  title  to  realty  will  come 
in  question,  and  a  new  action  is  instituted,  the  party  in  whose  favor  final  judgment 
is  rendered  in  the  latter  action  is  entitled  to  costs,  except  that  where  final  judg- 
ment is  rendered  therein  for  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plain- 
tiff is  entitled  to  costs,  unless  it  is  certified  that  the  title  to  realty  came  in  question 
on  the  trial.'^^  A  successful  defendant  in  the  municipal  court  of  that  state  is  not 
entitled  to  costs  where  no  verified  pleading  or  written  notice  of  appearance  was 
filed. *■"  A  successful  defendant  in  an  action  in  that  court,  in  which  a  free  sum- 
mons has  been  erroneously  issued,  is  entitled  to  have  statutory  costs  included  in 
the  Judgment  the  same  as  if  a  paid  summons  had  been  issued. ^^  The  police  com- 
missioner of  the  city  of  New  York  has  no  power  to  award  costs  in  a  proceeding 
before  him.®^ 

(§7)  D.  In  interlocutory  or  special  proceedings,  or  p'oceedings  other  than 
actions.^^ — The  allowance  of  costs  in  special  proceedings,^'*  or  the  imposition  of 
costs  as  a  condition  of  granting  favors,®^  ordinarily  rests  in  the  sound  discretion  of 
the  trial  court.  Costs  and  disbursements  actually  paid  as  a  condition  precedent  to 
amending  cannot  be  again  taxed.^^     In  "Washington  a  garnishee  is  entitled  to  costs 


which  was  reversed,  and  a  second  trial  re- 
sulted in  a  verdict  and  judgment  for  de- 
fendant of  no  cause  of  action,  held  that 
lower  court,  on  authorizing-  the  entry  of 
judgment  for  defendant  for  costs,  had  au- 
thority to  require  a  reduction  of  $75  from 
the  amount  taxable.  Fowles  v.  Rupert 
[Mich.]  12  Det.  Leg-.  N.  946.  106  N.  W.  873. 
79.  Code  Civ.  Proc.  §  3235.  Shaffer  v. 
Shaffer,  110  App.  Div.  487,  97  N.  Y.  S.  411. 
Where  action  for  trespass  in  justice  court 
was  discontinued,  and  another  subsequently 
commenced  in  proper  court  in  which  defend- 
ants answ^sred  setting-  up  title  in  them- 
selves, and  plaintiff  failed  to  show  any  tres- 
pass and  motion  for  nonsuit  was  granted, 
held  that  defendant  was  entitled  to  costs, 
ro  question  of  fact  being-  involved.     Id. 

50.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1585,  c.  580,  §  332).  Goldman  v. 
Messing-,  48  Misc.  651.  96  N.  Y.  S.  171. 

51.  Where  demand  exceeded  $50.  Laws 
1902,  p.  1504,  c.  580,  §  44.  People  v.  Lang-,  109 
App.  Div.  706,  96  N.  Y.  S.  555. 

83.  People  v.  Greene,   99   N.  T.   S.   679. 
S3.     See  5   C.  L.   850. 

84.  Costs  may,  in  the  discretion  of  the 
court,  be  allowed  in  special  proceeding-s  at 
the  rates  allowed  for  similar  services  in  an 
action.  O'Neil  v.  Mansfield,  47  Misc.  516 
95  N.  Y.  S.  1009.  Appeals  from  orders  of 
mayor  removing  city  officers,  held  special 
proceedings.  Id.  Costs  held  properly  award- 
ed defendants  in  a  special  proceeding  by  a 
trustee  of  a  school  district  to  acquire  land 
for  a  sclioolliouse  site,  where  the  award  of 
the  commission  exceeded  the  amount  of- 
fered defendants  for  the  land  prior  to  the 
institution  of  the  proceeding.  Mead  v.  Con- 
ger,   97    N.    Y.    S.    526. 

85.  Action  of  trial  court  in  taxing  half  the 
costs  against  appellees  as  a  condition  of 
exercise  of  their  statutory  right  to  amend 
declaration  held  not  an  abuse  of  discretion. 
Summerville  v.  Penn  Drilling  Co.,  119  111. 
App.  152.  Where  a  party  asks  to  be  allowed 
to  withdraw  a  juror  after  the  trial  has 
commenced,  for  purpose  of  procuring  a  con- 
tinuance, it  is  not  an  abuse  of  discretion  to 


require,  as  a  condition  of  granting  the  re- 
quest, that  the  party  making  it  pay  to  tlie 
other  a  term  fee,  a  trial  fee,  and  the  wit- 
nesses' fees  of  the  term  to  be  taxed.  Raw- 
son  v.  Silo,  105  App.  Div.  278,  93  N.  Y.  S. 
416.  Under  Municipal  Court  Act  (Laws  1902, 
p.  1548.  c.  580,  §  195),  court  may  allow  ad- 
journment of  trial  upon  payment  of  costs 
to  the  adverse  party.  Poland  v.  Minshall, 
96  N.  Y.  S.  200.  May  impose  costs  as  the 
condition  of  granting  a  favor  to  a  litigant, 
even  tliough  he  is  suing  in  forma  pauperis. 
As  condition  of  opening  default.  Cohen  v. 
Meryesh,  48  Misc.  628,  96  N.  Y.  S.  264.  Where 
plaintiff's  default  is  opened  on  condition  that 
he  pay  certain  costs  within  a  specified  time, 
his  failure  to  do  so  entitles  defendant  to 
enter  judgment  on  the  previous  dismissal. 
Id.  An  order  granting  a  motion  for  dis- 
continuance and  imposing  costs  on  the  mov- 
ing party  should  not  be  absolute,  but  should 
only  impose  the  costs  as  a  condition  of 
granting  the  discontinuance.  Should  leave 
plaintiff  free  to  pay  costs  and  discontinue 
or  to  go  on  -with  the  action.  Hyde  v.  Ander- 
son, 98  N.  Y.  S.  62.  In  New  York  an  order 
setting  aside  a  verdict  as  against  tlie  -weight 
of  the  evidence  should  only  be  granted  upon 
condition  that  the  moving  party  pay  the 
costs.  Casner  v.  New  York  City  R.  Co.,  48 
Misc.  630,  96  N.  Y.  S.   257. 

86.  Grant  v.  Pratt,  110  App.  Div.  149,  97 
N.  Y.  S.  38.  Judgment  against  plaintiffs  -was 
reversed  on  appeal  and  defendant  -was  then 
allowed  to  am.end  his  answer  so  as  to  set 
up  ne-w  issues  on  payment  of  plaintiff's  tax- 
able costs  to  date,  -which  he  did.  Held  that, 
on  subsequently  recovering  judgment,  plain- 
tiffs were  entitled  to  tax  tlie  costs  before 
and  after  notice  of  trial,  with  the  term  fee 
and  the  costs  for  all  subsequent  proceedings, 
but  not  the  costs  of  the  prior  appeals,  or 
disbursements  previously  paid  by  defendant. 
Id.  Judgment  for  plaintiffs  In  action  by 
building  contractors  to  foreclose  mechanic's 
liens  -was  reversed  and  a  new  trial  ordered 
"with  costs  to  abide  the  final  award  of  costs." 
Motion  for  leave  to  amend  complaint  by 
setting   up   substantial  performance   of  con- 
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and  attorney's  fees  in  all  cases  when  discliarged  from  liability,  wlietlier  on  the  an- 
swer alone  or  on  a  heai'ing.^^  In  Utah  the  rules  relative  to  costs  in  civil  actions 
apply  in  condemnation  proceedings.®^ 

Costs  in  certiorari  are  discretionary/^  and  are  granted  or  withheld  upon  the 
writ,  and  not  by  virtue  of  the  original  trial  or  hearing.^" 

(§7)  E.  On  appeal  or  error. ^"^ — On  affirmance  or  reversal,  costs  are  or- 
dinarily allowed  to  the  prevailing  party,^^  ^^^  appellant  will  not  be  allowed  costs, 
though  a  reversal  is  ordered,  where  he  failed  to  apply  below  for  tho  correction  of  an 
error  or  inadvertence,^^  or  prevails  on  a  point  not  raised  below.^*  On  appeal  in 
equity  cases,  costs  ai'e  discretionary.''^     The  costs  will  be  taxed  against  a  defendant 


tract  instead  of  complete  performance  Tvas 
granted  upon  condition  that  plaintiffs  pay 
all  costs  and  disbursements  subsequent  to  the 
service  of  the  complaint,  including-  tliose  of  the 
appeal.  The  amendment  was  made  and 
plaintiffs  recovered  judgment  on  trial  of 
new  issue  thereby  raised.  Held  that  they 
were  entitled  to  the  costs  of  a  retrial  but 
not  to  costs  and  disbursements  of  orig-inal 
trial  and  appeal.  Rowe  v.  Gerry,  109  App. 
Div.    156,   95  N.   T.    S.   859. 

87.  Under  Bal.  Ann.  Codes  &  St.  §  5413. 
Whitehouse  v.  Nelson   [Wash.]   86  P.  174. 

88.  Under  Rev.  St.  189S,  §  3606,  providing 
that  the  provisions  of  the  Code  relative  to 
civil  actions  sliall  be  applicable  to  proceed- 
ings to  condemn  land,  the  rule  governing  the 
allowance  and  taxation  of  costs  in  civil  ac- 
tions must  control  in  proceedings  to  con- 
demn land.  McCready  v.  Rio  Grande  West- 
ern R.  Co.  [Utah]  83  P.  331.  The  word 
"costs"  as  used  in  Rev.  St.  1898,  §  3181,  au- 
thorizing plaintiff  to  dismiss  an  action  on 
payment  of  costs,  and  in  §  3190,  providing 
that  upon  dismissal  of  an  action  witliin  the 
jurisdiction  of  tlie  court  judgment  for  costs 
may  be  rendered,  and  in  §  3605,  declaring 
th^t  in  condemnation  suits  costs  may  be 
allo^ved,  etc.,  in  the  discretion  of  the  court, 
includes  only  costs  that  are  taxable  under 
the   statute   in   an  action   or  proceeding.     Id. 

89.  Code  Civ.  Proc.  §  2143.  People  v. 
Greene.  99  N.  T.  S.  679.  Where,  on  appeal 
from  order  of  supreme  court  dismissing 
writ  of  certiorari  obtained  to  review  action 
of  police  commissioner  removing  relator  from 
the  police  force,  relator  was  granted  a  new 
trial  "with  costs  to  abide  the  event,"  held 
that  on  charges  against  relator  being  dis- 
missed by  commissioner,  he  -was  not  entitled 
to  tax  costs  until  they  -svere  awarded  to 
him  upon  the  writ  of  certiorari,  wliich  event 
might  never  occur  because  they  could  be 
entirely  withheld.     Id. 

PO.     People  V.   Greene,   99  N.  T.   S.   679. 

91.  See  5  C.  L.  850.  See,  also.  Special 
Article,  Costs  in  Circuit  Court  of  Appeals, 
3  C.  L.   954. 

92.  On  appeal  in  an  action  at  law,  the 
losing  party  is  required  by  statute  to  pay 
the  disbursements  necessarily  incurred  by 
the  prevailing  party.  Court  has  no  dis- 
cretion in  the  allowance,  disallowance,  or 
apportionment  of  the  same.  Hess  v.  Great 
Northern  R.  Co.  [Minn.]  108  N.  W.  803.  On 
reversal  of  a  judgment  in  his  favor,  costs 
will  be  imposed  absolutely  on  a  defendant 
\y\\o  insisted  on  a  misreading  of  his  answer 
and  in  moving  for   judgment   on   a  frivolous 


ground.  Manhattan  Leasing  Co.  v.  Weill, 
98  N.  Y.  S.  6S6.  Judgment  of  supreme  court 
decreeing  that  defendants  in  certain  suit 
pay  an  costs,  held  to  refer  only  to  costs 
incurred  up  to  its  rendition,  and  to  leave  the 
question  of  future  costs  as  between  the  par- 
ties open  to  be  passed  upon  bv  the  district 
court  on  determination  of  the  issues  for 
which  case  was  remanded.  Martel  v  Jen- 
nings-Heywood  Oil  Syndicate,  115  La.  622  39 
So.   70S. 

93.  W^hen  reversible  error  in  a  decree  was 
merely  clerical  so  that  it  might  have  been 
corrected  on  application,  the  reversal  will 
be  without  costs.  Nessler  v.  Industrial  Land 
Development  Co.  [N.  J.  Err.  &  App.]  64  A. 
109.  Where  only  error  in  judgment  ap- 
pealed from  was  taxing  of  costs  of  county 
court  against  one  appealing  from  justice 
court  and  obtaining  a  more  favorable  judg- 
ment without  stating  a  reason  therefor,  con- 
trary to  the  statute,  held  that  the  costs  of 
an  appeal  to  the  court  of  appeals  would  be 
taxed  against  appellant,  where  judgment 
could  have  been  corrected  in  trial  court  but 
appellant  failed  to  point  out  error  in  motion 
for  new  trial  and  record  did  not  show  that 
trial  court's  attention  was  called  to  it. 
American  Express  Co.  v.  Adams  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  605,  92  S.  W.  1039^ 
On  an  appeal  from'  a  decree  granting  an  in- 
junction restraining  a  nuisance,  appellant 
held  not  entitled  to  costs  though  injunction 
was  found  to  have  been  granted  for  a  block 
farther  than  the  nuisance  was  found  to  exist, 
and  was  modified  to  that  extent  where  appel- 
lant failed  to  call  trial  court's  attention  to 
that  fact.  Galveston,  etc.,  R.  Co.  v.  Aliller 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  47,  938.  W. 
177. 

94.  Where  surety  asserted  defense  of  limi- 
tations in  supreme  court  for  first  time,  held 
that  he  would  not  be  allowed  to  recover  costs 
of  that  court  though  claim  against  him  was 
barred,  and  it  was  held  that  he  would  be 
allowed  to  plead  that  defense  by  amending 
his  answer  on  remand  of  the  case.  Murphy 
V.  Cady  [Mich.]  13  Det.  Leg.  N.  412,  108  N.  W. 
493.  TlK)ugh  an  order  enjoining  the  cut- 
ting down  of  a  street  and  changing  its  con- 
dition, procured  by  plaintiff,  is  modified  on 
appeal  so  as  to  allow  completion  of  the 
Vv'ork  on  a  previously  established  grade,  costs 
of  appeal  will  be  allowed  neither  party,  de- 
fendants not  having  specially  requested  the 
trial  court  to  eliminate  the  feature  of  total 
stoppage  of  work  but  having  resisted  the  in- 
junction. Hart  V.  Seattle  [Wash.]  84  P. 
640. 

95.  Costs     of     appeal     in     equity    divided 
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in  error  where  he  concedes  error  in  the  judgment  of  the  court  below  by  offering  to 
remit  a  part  of  it.^®  On  reversal  costs  will  be  taxed  against  parties  entering  their 
appearance  in  the  appellate  court  in  support  of  the  decree  appealed  from,  though 
they  took  no  part  in  procuring  it  below.^^  On  substantial  modification  the  appellant 
is  usually  deemed  the  prevailing  party/^  unless  it  is  the  result  of  changed  condi- 
tions,®® but  the  allowance  or  apportionment  of  costs  in  such  cases  is  generally  dis- 
cretionary.^ On  dismissal,  respondent  is  ordinarily  entitled  to  costs.-  The  ap- 
pellant may,  however,  in  some  states  have  the  appeal  dismissed  without  costs  if  none 
have  been  incurred  by  respondent.^  On  dismissal  of  an  appeal  by  plaintiff  in  an 
action  against  the  city  by  reason  of  the  passage  of  an  ordinance  for  the  payment 
of  his  claim,  he  is  entitled  to  the  costs  incurred  by  him  up  to  the  time  when  the 
ordinance  became  effective.*  An  appeal  from  an  miappealable  order  will  be  dis- 
missed without  costs  where  the  question  of  its  appealability  was  not  raised  by  the 
parties.^  Costs  may  be  imposed  as  a  penalty  for  failure  to  file  briefs  on  time.^ 
Where  a  suit  abates  by  the  death  of  tlie  appellant  pending  an  appeal,  no  judgment 
can  be  rendered  and  each  party  must  pay  his  own  costs.''  On  affirmance  of  a  final 
decree  giving  no  costs  in  the  court  below,  the  appellate  court  will  give  the  appellee 
his  costs  in  both  courts  where  there  is  no  necessity  for  remanding  the  cause.^ 


where  case  is  reversed  and  remanded  be- 
cause necessary  party  was  not  properly  serv- 
ed.    Bryan   v.   Curtis,    26   App.   D.   C.    95. 

96.  Houston  &  T.  C.  R.  Co.  v.  Craig  [Tex. 
Civ.  App.]  92  S.  W.  1033.  j 

97.  On   reversal  of  a  decree   dismissing   a 
bill  on  a  demurrer  by  a  part  of  the  defend-  j 
ants,    costs    will    be    taxed    both    against    the 
defendants  entering,  the  demurrer  and   other  I 
defendants    who     entered    their     appearance  | 
in    the    appellate    court    in    support    of    the  i 
decree    appealed    from.     Leonard    v.    Abner- 
Drury    Brewing   Co.,    25    App.    D.    C.    161.      On  j 
reversal  of  a  judgment  awarding  substantial  i 
relief  to  a  defendant  who  did   not  appear  or  i 
take    part    in    the    trial,    he    will    be    charged  ' 
with  the  costs  of  an  appeal  in  which  he  ap- 
peared as  a  respondent  and  sought  to  retain 
the  benefits  of  the  judgment.     McWhirter  v. 
Bowen,  99  N.  T.  S.   560. 

98.  Where  plaintiff  is  given  judgment  for 
alternative  relief  prayed  for  in  suit  to  quiet 
title  but  costs  are  taxed  against  him,  and  on 
appeal  the  decree  of  the  chancery  court 
is  affirmed  except  as  to  costs  and  is  re- 
versed as  to  them,  plaintiff  is  entitled  to 
costs  of  supreme  court.  Bonner  v.  St. 
Francis  Levee  Dist.  Directors  [Ark.]  92  S. 
W.  1124.  Where  the  judgment  was  affirm- 
ed except  as  to  a  modification  consisting  of 
a  substantial  reduction  in  the  amount  there- 
of, appellant  was  entitled  to  recover  costs. 
Wheeler    Co.    v.    Pates     [Wash.]    86    P.    625. 

99.  Where  modification  in  judgment  is 
not  the. result  of  error,  but  of  changed  con- 
ditions, plaintiff  in  error  is  not  entitled  to 
recover  his  costs  on  appeal.  Diefenderfer  v. 
State   [Wyo.]    83  P.  591. 

1.  Modification  of  a  decree  may  be  al- 
lowed without  costs  to  respondents.  South 
Side  Imp.  Co.  v.  Burson,  147  Cal.  401,  81  P. 
1107.  Town  supervisor  sued  to  enjoin  pay- 
ment of  claims  against  town  alleged  to  have 
been  fraudulently  audited  by  board  of  coun- 
ty supervisors.  Court  enjoined  payment  on 
ground  that  allowance  was  illegal,  but  found 
that    there    was    no    fraud    and    taxed    costs 


against  board.  Board  appealed  from  whole 
judgment,  which  was  modified  by  striking 
out  provision  charging  board  with  costs. 
Held  that  neither  party  was  entitled  to  costs 
of    appeal.      Fitch    v.    Hay,    98    N.    Y.    S.    1090. 

2.  Appellant  from  an  interlocutory  judg- 
ment from  which  no  appeal  will  lie  will  be 
required  to  pay  all  costs  occasioned  by  such 
appeal.  Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  217  111.  200,  75  N.  E.  473.  An 
appellant  who  dismisses  his  appeal  after 
bringing  the  cause  to  the  appellate  court 
and  causing  the  same  to  be  placed  on  its 
dockets,  on  procuring  a  settlement  out  of 
court  from  tiie  appellee,  is  the  "losing  party," 
within  Burns'  Ann.  St.  1901,  §  1337,  imposing 
a  docket  fee  of  $10  on  the  losing  party. 
Stafford  v.  Conwell  [Ind.  App.]  75  N.  E. 
600. 

3.  An  appellant  desiring  to  dismiss  an  ap- 
peal, may  apply  to  the  supreme  court  and 
have  the  appeal  dismissed  without  costs, 
if  no  costs  in  the  prosecution  of  the  appeal 
have  been  incurred  by  respondent  and  no 
rights  of  his  will  be  affected  by  dismissal. 
But  if  appellant  does  not  procure  a  dis- 
missal at  his  own  costs  respondent  may 
have  appeal  formally  dismissed  and  re- 
cover his  costs  as  an  incident.  In  re  City  of 
Seattle,   40  Wash.   450,   82  P.    740. 

4.  Where  pending  an  appeal  from  a  judg- 
ment dismissing  a  proceeding  by  mandamus 
to  compel  a  city  to  repay  to  plaintiff  his  pro 
rata  share  of  paxt  of  a  special  assessment 
levied  for  paving  streets  not  necessary  to 
pay  the  cost  of  the  improvement,  the  city 
adopted  an  ordinance  providing  for  the  re- 
fund and  the  court  on  motion  of  the  city 
dismissed  the  appeal.  Miller  v.  Seattle,  41 
Wash.  599,   84  P.  583. 

5.  In  re  Lowenguth's  Estate,  100  N.  Y.  S. 
422. 

6.  Where  appellant  fails  to  file  his  brief 
on  time  but  subsequently  files  it,  he  will  be 
required  to  pay  the  costs  of  the  appeal  up 
to  the  time  of  such  filing,  though  appeal 
might  be  dismissed  under  rule  3.     Louisville 
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§  8.  Amount  and  items.^  After  trial}'^ — Except  where  discretionary,"  only 
such  items  as  the  statute  allows  may  be  taxed.^-  A  term  fee  is  allowed  in  some 
states. ^^  In  equity,  costs  for  travel  and  attendance  do  not  depend  on  the  terms  of 
court  but  only  upon  hearings,  whether  they  be  held  during  the  term  or  otherwise.^* 
The  successful  party  is  entitled  to  his  necessary  disbursements.^^  Among  the  items 
generally  allowed  are  the  fees  and  mileage  of  witnesses,^^  subpoenaed^"  or  actually 
called,^®  sheriff's,^^  masters,""  stenographer's,-^  and  clerk's  fees  necessarily  in- 
cm-red,-^  the  cost  of  taking  depositions,-^  and  necessary  charges  for  the  storage  of 


Home  Tel.  Co.  v.  Gasper   [Ky.]   90  S.  T\'.  1071. 

7.  Appeal  from  judgment  of  interdiction. 
In  re  Jones   [La.]   41  So.   431. 

8.  Frum  V.  Fox,  58  W.  Va.  334,  52  S.  E. 
178. 

9.  10.     See   5   C.   L.    Sol. 

11.  Where  the  right  to  costs  is  in  discre- 
tion, the  items  allowable  are  likewise  discre- 
tionary. Equity.  Allan  v.  Allan  [Me.]  63  A. 
654. 

13.     State  V.  Wilder    [Mo.]    94  S.  "W.   499. 

13.  Term  fee  held  improperly  taxed  for 
term  at  which  case  was  not  tried  because 
not  at  issue,  plaintiff  haA-ing  served  an 
amended  complaint  after  notice  of  trial,  it 
not  appearing-  in  the  proof  before  the  clerk 
that  plaintiff  noticed  the  cause  for  trial. 
Fuller  Buggy  Co.  v.  Waldron,  97  N.  T.  S. 
730.  Costs  held  to  have  been  taxed  as  costs 
of  new  trial,  and  cause  to  have  been  on 
calendar  for  one  term  only,  so  that  it  was 
error  to  tax  $30  for  three  term  fees.  Koep- 
pel  V.  Koeppel,  99  N.  T.  S.  872. 

14.  Allan  v.  Allan   [Me.]   63  A.  654. 

15.  Disbursements  for  personally  serving 
the  answer,  amended  answer,  and  an  order 
on  the  opposing  attorney,  will  not  be  al- 
lowed in  the  absence  of  a  showing  of  any 
peculiar  necessity  for  personal  service.  Ful- 
ler Buggy  Co.  V.  Waldron,  97  N.  T.  S. 
730. 

16.  If  attendance  of  witnesses  be  procured 
in  good  faith  for  the  purpose  of  giving  testi- 
mony upon  questions  that  miglit  come  in 
issue  under  the  pleadings  and  not  for  the 
purpose  of  "swelling  tlie  bill  of  costs,"  their 
fees  are  taxable,  even  though  the  testimony 
offered  is  held  by  the  court  to  be  immaterial 
or  inadmissible.  Merchants'  State  Bank  v. 
St.  Anthony  &  D.  Elev.  Co.  [Minn.]  104  N. 
W.  713.  Under  Rev.  St.  1887,  §  6039,  a  party 
in  whose  favor  a  judgment  is  recovered  is 
entitled  to  have  costs  taxed  for  mileage 
of  a  witness  who  resides  in  an  adjoining 
county  and  more  than  30  miles  from  place  of 
trial,  although  under  the  statute  the  witness 
had  a  right  to  disobey  the  subpoena.  Ander- 
son V.  Ferguson-Bach  Sheep  Co.  [Idaho]  86 
P.  41.  The  wife  of  a  litigant  is  entitled  to 
mileage  and  per  diem  the  same  as  any  other 
witness  would  be  for  travel  and  attendance. 
Id.  Under  a  statute  providing  that  only 
fwo  "Witnesses  as  to  one  and  the  same  fact 
shall  be  entitled  to  witness  fees,  the  burden 
is  on  the  party  complaining  of  the  taxation 
of  such  fees  as  costs  to  show  that  the  wit- 
nesses subpoenaed  and  in  attendance  w^ere 
for  the  purpose  of  testifying  to  the  same 
facts.  Wallis  &  Co.  v.  "Wallace  [Tex.  Civ. 
App.]    92   S.  W.   43. 

17.  Under  Code  ?§  4661,  3862,  3853.  re- 
quiring the  allowance  of  the  prevailing 
party's    witnesses    to    be    taxed    against    the 


losing  party,  the  allowance  of  witnesses  who 
attended  in  response  to  a  subpoena,  though 
they  did  not  testify.  Parsons  Band  Cutter 
&  Shelf  Feeder  Co.  v.  Sciscoe  [Iowa]  106  N. 
W.  164.  Witness'  fees  may  be  taxed  for  the 
attendance  of  party  to  the  action  if  he 
is  subpoenaed,  but  not  otherwise.  Fuller 
Buggy  Co.  v.  T\'aldron,  97  N.  Y.  S.  730.  Since 
he  may  have  attended  as  a  party  and  not  as 
a  witness,  the  contrary  not  appearing.  Id. 
IS.  Guardian  should  not  be  charged  with 
witness'  fees  of  persons  making  repairs  who 
were  summoned  by  one  excepting  to  his 
account  on  ground  that  such  repairs  were 
not  necessary,  where  it  was  admitted  that 
repairs  were  made,  and  witnesses  were  not 
called,  but  such  fees  should  be  paid  by  ex- 
ceptants. Savage's  Estate,  27  Pa.  Super.  Ct. 
292.  Under  Code  Civ.  Proc.  §§  3304,  3342. 
a  witness  who  attends  the  trial  is  entitled 
to  mileage  and  costs  and  may  be  taxed  for 
the  same,  although  under  the  statute  his 
deposition  might  have  been  taken.  Great 
Falls  Meat  Co.  v.  Jenkins  [Mont.]  84  P. 
74. 

19.  Pub.  St.  1901,  c.  289,  §  16,  designating 
certain  services  of  a  sheriff  for  which  spe- 
cific costs  may  be  taxed,  does  not  preclude 
the  allowance  as  taxable  costs  of  reasonable 
compensation  for  other  services  or  expenses 
attending  the  legal  execution  of  his  precept. 
Kivel  V.  Murray  Cone  Shoe  Co.  [X.  H.]  63  A 
673. 

20.  Held  that  action  of  chancellor  in  tax- 
ing against  losing  party  the  master's  fees 
in  earlier  hearing  resulting  in  a  decree  which 
was  reversed  on  appeal  was  not  an  abuse  of 
discretion  where  master's  service  consist- 
ed largely  in  the  taking  of  evidence 
which  was  used  upon  the  subsequent  hear- 
ing. Miller  v.  Calumet  Lumber  &  Mfg. 
Co.,  121  111.  App.  56.  Allowance  of  fee  to 
master  for  examining  questions  submitted  to 
him  in  foreclosure  suit  and  reporting  his 
conclusions  thereon,  held  proper.  Touhy  v. 
McCagg.    121    111.    App.    93. 

21.  There  being  nothing  to  show  that 
stenographer's  minutes  taken  on  first  trial 
when  the  jury  were  discharged,  were  ordered 
for  use  at  the  subsequent  trial,  or  that  they 
were  there  used  by  plaintiff,  held  that  they 
were  not  a  necessary  disbursement.  Grant 
V.    Pratt,    110    App.    Div.    149,    97    N.    Y.    S.    38. 

22.  An  item  for  clerk's  fees  for  filing  de- 
fendant's notice  of  motion  to  dismiss  the 
action  is  properly  stricken  out  of  defendant's 
cost  bill  as  having  been  unnecessarily  in- 
curred, the  notice  having  been  filed  after 
defendant  had  dismissed  the  action,  as 
might  have  been  ascertained  by  an  examina- 
tion of  the  clerk's  register.  Gaffey  v.  Mann 
[Cal.  App.]   84  P.  424. 

23.  An   expenditure  for  depositions  forms 
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goods  levied  on.^*  Expenses  of  surveying  tlie  land  are  allowed  in  some  states  in 
actions  for  damages  for  unlawfully  cutting  timber.'^  In  Wisconsin  a  party  may  tax 
costs  for  the  drawing  of  findings  when  directed  to  do  so  by  the  trial  judge,^^  but 
no  costs  will  be  allowed  where  the  findings  as  drawn  fail  to  conform  to  the  direction 
and  decision  of  the  trial  court.'^ 

Attorney's  fees  cannot  ordinarily  be  allowed  unless  the  statute/^  or  the  contract 


no  part  of  the  damages  as  such,  but  should 
be  aUowed  in  the  cost  bill.  Nicholls  v.  Mapea 
[Cal.   App.]    82  P.   265. 

24.  A  charge  for  the  necessary  storage 
of  corn,  levied  on  by  the  sheriff  under  a  dis- 
tress warrant,  during  the  pendency  of  the 
case,  is  properly  taxed  as  costs.  Coates  v. 
Hill,  120  111.  App.  1.  What  is  a  necessary  and 
proper  charge  is  to  be  determined  by  the 
court.     Id. 

25.  Under  §  2922,  Rev.  St.  Wis.  1898,  pro- 
viding that  in  actions  brought  for  damages 
for  cutting  timber  on  land  of  another  that 
when  the  amount  recovered  exceeds  $50  the 
plaintiff  shall  recover  full  costs,  including 
therein  "any  actual  reasonable  expense  of 
one  surveyor  and  the  ascertainment  of  the 
Quantity  of  timber  so  cut,"  etc.,  the  allowance 
by  the  clerk  to  plaintiff  of  $100  only  for 
surveying  expenses  was  proper  when  three 
competent  woodsmen  testified  that  a  survey 
could  be  made  for  that  amount.  Dunbar 
V.  Montreal  River  Lumber  Co.  [Wis.]  106  N. 
W.    389. 

26.  Responsibility  for  correctness  of  find- 
ings is  placed  on  judge  by  statute,  and 
practice  of  allowing  attorneys  to  draw  them 
is  not  commendable.  Fish  Co.  v.  Young 
[Wis.]    106   N.  W.   795. 

27.  In  such  case  are  not  "necessary"  pa- 
pers or  proceedings  in  a  cause.  Fish  Co.  v. 
Young    [Wis.]    106    N.    W.    795. 

3S.  Unless  statute  so  provides,  cannot  be 
taxed  either  at  law  or  in  equity.  Hering  v. 
Simon  [Neb.]  108  N.  W.  154.  There  is  no 
statutory  authority  in  Nebraska  for  the  tax- 
ing of  attorney's  fees  as  costs  against  the 
successful  litigant  in  any  case.  Id.  Under 
Libel  and  Slander  Act,  St.  1871-72,  p.  533,  c. 
877,  §  6,  providing  that  if  plaintiff's  bond  for 
costs  be  not  filed  within  five  days  after  the 
order  therefor  the  action  shall  be  dismissed, 
and  §  7  (page  534),  providing  that  if  the 
action  is  dismissed  defendant  shall  be  al- 
lowed $100  to  cover  counsel  fees  in  addition 
to  other  costs,  the  right  to  counsel  fees 
obtains,  not  in  case  of  a  dismissal  for  failure 
to  file  a  bond  for  costs,  but  where  the  dis- 
missal is  had  under  Code  Civ.  Proc.  §  581, 
for  failure  to  issue  the  summons  within  a 
year  from  the  filing  of  the  complaint.  Gaf- 
fey  V.  Mann  [Cal.  App.]  84  P.  424.  In  a 
proceeding  to  condemn  land  for  an  irrigating 
ditch,  plaintiff,  in  the  absence  of  statute, 
cannot  be  compelled  to  pay  defendant's  at- 
torney fees.  Schneider  v.  Schneider  [Colo.] 
86  P.  347.  Code  D.  C.  §  473.  providing  for 
the  allov/ance  of  a  reasonable  counsel  fee 
in  garnishment  proceedings  against  an  al- 
leged fraudulent  assignee  or  transferee, 
when  an  issue  as  to  the  validity  of  the  trans- 
fer is  found  in  his  favor,  is  valid.  Morimura 
V.  Samaha,  25  App.  D.  C.  189.  What  is  a  rea- 
sonable fee  is  within  discretion  of  trial  court, 
and    exercise    of    discretion    will    not    be    re- 


viewed unless  palpably  abused.  Id.  R.  S. 
c.  33,  §§  10,  18,  do  not  authorize  attorney's 
fees  to  be  taxed  except  when  statute  so  pro- 
vides. Bortree  v.  Macon,  121  111.  App.  111. 
Allowance  of  solicitor's  fee  on  overruling 
demurrer  to  bill  for  foreclosure  of  trust 
deed,  held  error.  Id.  Where  neither  the  will 
nor  statute  provides  for  tlie  allowance  of 
solicitor's  fees  a  court  of  chancery  in  the 
exercise  of  its  equitable  jurisdiction  cannot 
tax,  as  part  of  the  costs  in  the  case,  the 
allowance  of  a  reasonable  solicitor's  fee  to 
the  complainant's  solicitor  who  brought  and 
prosecuted  the  suit,  where  it  also  appears 
that  the  complainant  was  not  a  trustee  but 
simply  a  beneficiary  under  the  will  in  ques- 
tion. Clayburgh  v.  Wilson,  118  111.  App.  193. 
The  taxation  of  complainant's  solicitor's  fees 
as  costs  in  a  partition  suit  is  improper,  where 
the  allegations  of  the  bill  are  not  all  sus- 
tained by  the  proof,  and  a  substantial  and 
successful  defense  has  been  interposed  by 
one  of  the  defendants.  Berger  v.  Neville,  117 
111.  App.  72.  Decree  requiring  payment  out 
of  proceeds  of  sale  held  improper.  Id. 
Solicitor's  fees  of  the  complainant  are 
properly  apportioned  among  parties  to  a  par- 
tition proceeding  where  there  -was  no  sub- 
stantial defense  interposed,  and  the  examina- 
tion and  approval  by  defendant's  counsel  of 
the  various  steps  taken  in  the  cause,  together 
with  the  interrogatories  of  the  widow  con- 
cerning her  dower  riglit,  none  of  which  Tvere 
in  hostility  to  the  relief  souglit,  does  not  con- 
stitute such  a  defense.  Searl  v.  Searl,  122  111. 
App.  129.  Solicitor's  fees  will  not  be  allowed 
in  a  suit  to  foreclose  a  trust  deed  where  the 
trustee,  or  a  member  of  the  law  firm  to  which 
he  belongs,  acts  as  complainant's  solicitor. 
Touhy  v.  McCagg,  121  111.  App.  93.  Action 
by  wife  to  enforce  contract  whereby  husband 
agreed  that,  in  consideration  of  her  dismiss- 
ing a  divorce  suit  previously  instituted 
against  him  and  for  the  settlement  of  the  dif- 
ferences between  them,  she  should  receive 
a  certain  sum  montlily  out  of  his  estate  in 
full  of  her  right  of  dower  and  for  her  sup- 
port and  that  of  the  children  if  she  should 
thereafter  leave  him  for  good  cause,  held  an 
action  on  contract,  and  not  one  for  divorce 
or  alimony,  so  tliat  she  was  not  entitled  to 
attorney's  fees.  Woodruff  v.  Woodruff  [Ky.] 
91  S.  E.  265.  Rev.  Chancery  Act  1902, 
§  91,  authorizing  an  allowance  of  counsel 
fees  to  complainants  in  equity  cases,  is  not 
invalid  because  it  gives  the  court  power  to 
impose  a  counsel  fee  on  one  class  of  litigants 
and  not  on  anotlier,  and  because  it  leaves 
the  amount  of  the  counsel  fee  to  the  dis- 
cretion of  the  chancellor.  Buttlar  v.  Buttlar 
[N.  J.  Err.  &  App.]  64  A.  110.  Testimony  giv- 
en before  an  examiner  may  be  treated  as  a 
deposition  within  meaning  of  U.  S.  Rev.  St. 
§  824,  providing  for  solicitors'  fees.  State  of 
Missouri  v.  Illinois,  202  U.  S.  598,  50  Law. 
Ed. 
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sued  on,^®  so  pro\ddes.  The}'  are  allowed  in  some  states  as  a  penalty  in  cases  of 
stubborn  litigiousness/"  or  where  a  party  acts  in  bad  faith.^^  In  partition  proceed- 
ings, where  such  proceedings  are  adversarj',  counsel  fees  may  not  be  taxed  against 
the  entire  estate.^-  The  provisions  of  the  bankruptcy  act  for  the  allowance  of  costs, 
counsel  fees,  expenses,  and  damages  to  the  respondent  on  dismissal  of  an  involuntary 
petition,  apply  only  to  cases  where  an  application  to  seize  and  hold  the  property  of 
the  alleged  bankrupt  pending  the  hearing  was  granted  and  a  bond  given  as  provided 
by  the  act.^^  "Wliere  no  seizure  of  the  property  of  the  alleged  banla-upt  was  made, 
and  no  bond  ordered  or  given,  the  fact  that  a  temporary  injunction  was  granted 
restraining  the  sale  of  the  debtor's  goods  pending  the  proceedings,  under  the  gen- 
eral equity  powers  of  the  court,  does  not  justify  an  allowance  for  counsel  fees  and 
expenses  on  a  dismissal  of  the  petition.^* 

Interlocutory  proceedings.^^ — As  a  general  rule,  on  the  affirmance  of  an  order 
sustaining  a  demurrer,  the  appellant  is  only  entitled  to  the  costs  of  the  appeal.^" 
In  Alabama  one  succeeding  on  a  special  plea  is  only  entitled  to  costs  subsequent  to 
its  filing.^^  In  New  York  where  a  demurrer  to  an  entire  complaint  in  a  common 
law  action  is  sustained  -^ath  leave  to  amend,  the  defendant,  on  entering  the  inter- 
locutory judgment,  is  entitled  to  tax  full  costs  to  that  time  as  a  matter  of  right,^* 
and  the  same  is  true  of  the  successful  party  on  a  motion  for  a  new  trial  made  on 
the  case  made  and  settled.^^  In  Missouri  if  a  third  petition,  answer,  or  reply  is  filed 
and  adjudged  insufficient,  or  the  whole  or  some  part  thereof  is  stricken  out,  the 
party  filing  it  must  pay  treble  costs.'*''     In  Iowa  if  an  action  is  brought  in  the  wrong 


29.  A  solicitor's  fee  in  a  foreclostire  pro- 
ceeding- cannot  be  included  in  the  costs  un- 
less it  is  authorized  by  the  contract  of  the 
parties.  Johnson  v.  Clegg-,  121  111.  App.  550. 
Where  deed  of  trust  provides  for  allowance 
of  percentage  of  principal  as  solicitor's  fee, 
but  amount  of  percentage  is  left  blank,  it  is 
equivalent  to  no  provision,  and  specific  pro- 
vision having-  failed,  fees  cannot  be  allowed 
under  general  provision  for  all  expenses.  Id. 
Where  a  note  and  mortgage  given  by  a  debt- 
or to  secure  his  creditor  includes  items  of 
solicitor's  fees  incurred  by  the  creditor  in  the 
prosecution  of  his  claim  and  an  item  of  in- 
terest on  an  open  account,  such  solicitor's 
fees  and  interest  should  be  allowed  to  the 
creditor  on  foreclosure  of  the  mortgage. 
Pitzele  V.  Cohn,  217  111.  30,  75  N.  E.  392. 
Where  an  infant,  not  made  a  party  to  a 
foreclosure  suit,  brought  an  action  for  posses- 
sion and  partition  alleging  ownership  of  an 
undivided  interest  in  the  premises  and  the 
mortgagee  in  possession  set  up  his  mortgage 
in  defense  and  asked  for  a  judgment  of  fore- 
closure of  the  same,  he  was  entitled  to  a 
reasonable  allowance  for  attorney's  fees  as 
provided  by  the  mortgage,  upon  the  entry 
of  judgment  foreclosing  the  same.  Gravelle 
v.  Canadian  &  American  Mortg^.  &  Trust  Co. 
[Wash.]   85  P.   36. 

30.  Mere  failure  of  a  railroad  company 
to  settle  a  claim  for  damages,  even  after 
the  party  holding  it  has  been  invited  to  dis- 
cuss the  matter  of  settlement.  Is  not  stubborn 
litigiousness,  rendering  the  company  liable 
for  attorney's  fees  in  an  action  brought  on 
the  claim.  Macon,  etc.,  R.  Co.  v.  Stewart 
[Ga.l  54  S.  E.  197.  Evidence  held  not  to  au- 
thorize jury  to  find  attorney's  fees  against 
defendant.     Id. 

31.  Bad  faith  of  defendant  held  not  prov- 


en so  that  judgment  would  not  be  amend- 
ed on  appeal  to  allow  attorney's  fees.  Rich- 
ards V.  Perrodin   [La.]   40  So.  789. 

32.  Fiscus  V.  Wilson  [Neb.]   104  N.  W.  856. 

33.  30  St.  L.  547,  §  3e,  1  Fed.  St.  Ann.  545, 
construed.     In   re  Hines,   144   F.    147. 

34.  Where  pending  the  sale  of  debtor's 
stock  of  goods  under  execution,  certain 
creditors  filed  a  petition  in  bankruptcy 
against  him,  and  obtained  an  injunction  re- 
straining the  sale  of  goods  pending  adjudi- 
cation, which  was  subsequently  denied,  the 
alleged  bankrupt  was  not  entitled  to  recov- 
er on  the  injunction  bond  either  attorney's 
or  keeper's  fees,  damag-es  or  expenses  for  at- 
tending court,  but  could  recover  only  a  dock- 
et or  attorney's  fee  of  $20,  under  Chancery 
rule  34,  and  costs  of  taking  certain  deposi- 
tions.    In   re  Hines.   144  F.   147. 

35.  See  5  C.  L,.  852. 

36.  When  an  appeal  is  prosecuted  from 
a  judgment  on  an  order  sustaining  a  demur- 
rer to  the  complaint.  Hill  v.  Standard  Min. 
Co.    [Idaho]    85  P.   907. 

37.  Where  court  overruled  demurrer  to 
plea  "since  the  last  continuance,"  and  plain- 
tiff declined  to  plead  further,  held  that  all 
costs  accruing  in  the  case  prior  to  the  filing 
of  the  plea  since  the  last  continuance  should 
have  been  adjudged  against  the  defendant. 
McCoy  V.  Louisville  &  N.  R.  Co.  [Ala.]  40  So. 
106. 

38.  Code  Civ.  Proc.  §  3232,  construed.  De 
Turckheim  v.  Thomas,  99  N.  Y.  S.  104.  Court 
has  no  discretion  in  the  matter.  Id.  May 
include  costs  after  notice  of  trial  and  be- 
fore trial.  Id.  If  leave  to  amend  is  not  ac- 
cepted, would,  on  entering  final  judgment, 
only  be  entitled  to  tax  costs  of  so  doing. 
Id. 

39.  Printed    case    held    to    show    that    mo- 
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countT  and  defendant  demands  a  change  to  the  proper  one,  the  court  may  award 
him  a  reasonable  compensation  for  his  trouble  and  expense  in  attending  at  the 
wrong  county.*^  The  amount  to  be  allowed  is  largely  within  the  discretion  of  the 
trial  court.*^ 

Extra  allowances'^ — Statute'?  in  some  states  authorize  the  trial  court,  in  its 
discretion,  to  award  an  extra  allowance  of  costs  to*  the  prevailing  party**  in  difficult 
and  extraordinary  cases,*^  which  is  usually  based  on  the  amount  recovered  or  claimed, 
or  the  value  of  the  subject-matter  involved.*^  No  allowance  will  be  made  in  special 
proceedings.*^ 

On  appeal  or  error'^ — Disbursements  necessarily  made  to  secure  a  review  of  a 
case  are  a  part  of  the  costs  necessarily  incurred.*^  No  items  except  those  provided 
for  by  statute  may  be  taxed. ^°  Among  those  generally  included  are  the  cost  of  pre- 
paring, certifying,  and  sending  up  the  record,^^  and  the  fees  of  the  clerk  of  the  ap- 


tion    was    made    upon    the    case.     Koeppel   v. 
Koeppel,    98    N.    Y.    S.    215. 

40.  Rev.  St.  1899,  §  623.  Sidway  v.  Mis- 
souri Land  &  Live  Stock  Co.  [Mo.]  94  S.  W. 
855.  It  is  not  necessary  that  the  judgment 
of  insufficiency  be  in  the  trial  court,  but 
pleading-  is  "adjudged  insufficient"  within  the 
meaning  of  this  section  where  supreme  court 
upon  appeal  from  judgment  holds  that  peti- 
tion was  insufficient  and  that  the  order  over- 
ruling a  motion  to  strike  it  was  erroneous, 
and  reverses  and  remands  the  case.  Id.  In 
such  case  it  is  immaterial  that,  upon  the 
remanding  of  the  case,  the  trial  court  fails 
to  malie  a  formal  entry  sustaining  the  mo- 
tion to  strike,  where,  upon  the  filing  of  the 
mandate  and  copy  of  the  opinion  in  the  trial 
court,  the  plaintiff  filed  an  amended  petition. 
Id. 

41.  Code,  §  3504.  Moyers  v.  Council  Bluffs 
Nursery  Co.  [Iowa]  107  N.  W.  924.  Statute 
contemplates  only  that  defendant  shall  re- 
cover for  his  trouble  and  expense  in  moving 
for  change  of  venue,  and  not  that  he  shall 
recover  compensation  for  time,  trouble,  and 
expense  in  defending  case  on  its  merits  when 
change  of  venue  is  denied,  or  of  an  appeal, 
though  judgment  is  reversed  on  ground  that 
change    should   have   been   granted.     Id. 

43.  Allowance  held  proper.  Moyers  v. 
Council  Bluffs  Nursery  Co.  [Iowa]  107  N.  W. 
924. 

43.  See   5   C.  L.   852. 

44.  Where  amount  sued  for  was  $48,200, 
and  complaint  was  dismissed,  defendant's 
right  to  an  allowance  was  not  affected  by 
the  fact  that  referee  should  have  awarded 
plaintiff  judgment  for  $35,  where  defendant 
would  still  have  been  entitled  to  full  costs. 
American  Fruit  Product  Co.  v.  Ward,  99  N. 
Y.   S.    717. 

45.  Code  Civ.  Proc.  §  3253.  Statute  to  be 
strictly  construed,  and  case  must  be  both 
difficult  and  extraordinary.  Frey  v.  Now 
York,  etc.,  R.  Co.,  100  N.  Y.  S.  229.  Allow- 
ance does  not  depend  upon  whether  difficult 
qi*estions  of  law  are  involved,  but  case  may 
be  diffi-cult  and  extraordinary  because  of 
questions  of  fact  involved.  Allowance  held 
proper.  American  Fruit  Product  Co.  v. 
Ward,  99  N.  Y.  S.  717.  In  an  actioni  to  fore- 
close '  a  mortgage,  the  burden  is  on  a 
plaintiff  claiming  an  extra  allowance  in  ex- 
cess of  $200  to  show  that  the  action  is  dif- 
ficult and  extraordinary.     Code   Civ.   Proc.    § 


3253,  construed.  Riesgo  v.  Glengariffe  Real- 
ty Co.,  99  N.  Y.  S.  59  2. 

Allowed:  In  action  Insolving  right  of 
plaintiffs  to  have  unobstructed  flow  of 
stream.  Henderson  Estate  Co.  v.  Carroll 
Elec.  Co.,   99   N.   Y.  S.   365. 

Not  allowed:  In  action  of  negligence 
which  is  neither  difficult  nor  extraordinary, 
though  close  questions  are  presented  for  de- 
termination. Walker  v.  Newton  Falls  Paper 
Co.,  97  N.  Y.  S.  521.  In  action  for  death  due 
to  negligence  of  driver  of  wagon  belonging 
to  club  while  carrying  deceased  to  clubhouse. 
Beecroft  v.  New  York  Athletic  Club  of  New 
York,  97  N.  Y.  S.  831.  In  action  by  shipper 
against  carrier  for  damages  for  failure  to 
properly  transport  fruit.  Frey  v.  New  York, 
etc.,  R.  Co.,  100  N.  Y.  S.  229.  In  action  by 
brokers  for  commissions  where  only  question 
was  liability  of  defendant  for  commissions 
on  goods  sold  by  plaintiffs  during  the  con- 
tinuation of  contract  between  them  and  de- 
fendant, but  not  delivered  until  after  its 
termination.  Brown  v.  Retsof  Min.  Co..  109 
App.  Div.  150,  95  N.  Y.  S.  815.  Where 
all  that  had  been  done  by  defend- 
ant in  action  by  city  to  enjoin  placing  of 
material  which  was  not  fire  proof  in  a  build- 
ing was  to  interpose  an  answer,  move  to 
vacate  a  temporary  injunction,  and  argue  an 
appeal  from  an  order  denying  the  motion. 
City    of    New    York    v.    Stewart    Realty    Co., 

98  N.  Y.  S.  889. 

46.  No  extra  allowance  can  be  made  on 
discontinuance  of  the  case  where  no  facts 
are  stated  from  which  court  can  determine 
value  of  subject-matter.  City  of  New  York 
V.  Stewart  Realty  Co.,  98  N.  Y.  S.  889.  Value 
of  subject-matter  involved  held  sufficient- 
ly proven  to  -warrant  allow^ance.  Henderson 
Estate  Co.  v.  Carroll  Elec.  Co.,  99  N.  Y.  S.  365. 

47.  Code  Civ.  Proc.  §  3240,  allowing  the 
granting  of  costs  in  a  special  proceeding, 
does  not  permit  the  granting  of  an  extra 
allowance.     In    re   Mankowski,    49    Misc.    606, 

99  N.   Y.    S.    1058. 
See  5  C.  L.  853. 
Montana  Ore  Purchasing  Co.  v.  Boston 

&  M.  Consol.  C.  &  S.  Min.  Co.  [Mont.]  84  P. 
706. 

.'".0.  Hess  V.  Great  Northern  R.  Co.  [Minn.] 
108  N.  W.  803.  Items  for  express  charges 
disallowed,  there  being  no  provision  in  the 
statute  or  rules  for  their  recovery.  Clark 
V.   Eltinge.   39   Wash.   696,    83   P.   901. 


48. 
49. 
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pel]  ate  coiirt.^-  A  party  is  also  entitled  to  tax  costs  necessarily  incnn-ed  in  printing 
the  record"^  and  briefs/*  but  charges  for  preparing^^  ^-j.  panting  matter  not  necessary 
to  a  determination  of  the  case,^®  or  for  printing  unauthorized  briefs,"  will  not  be 


51.  Where  the  parties  do  not  agree  as  to 
the  correctness  of  a  bill  of  exceptions  taken 
down  by  a  reporter  employed  by  one  of  the 
parties,  the  trial  judge  may  order  a  tran- 
script of  the  official  reporter's  notes  to  be 
made  and  tax  the  charge  therefor  as  costs. 
People  V.  Chetlain,  219  111.  248,  76  N.  E.  364. 
Clerk  of  district  court  is  entitled  to  10  cents 
per  folio  for  typewritten  transcript  filed 
with  clerk  of  supreme  court,  but  where  it  is 
made  up  of  copies  of  the  evidence  obtained 
from  the  stenographer,  and  of  the  pleadings 
and  findings  prepared  by  a  copyist  employed 
by  defendant,  he  is  not  entitled  to  charge 
anything  except  for  comparing  the  copy  with 
tlie  original  and  for  his  certificate.  Pol.  Code 
§  4636.  Items  held  excessive.  Montana  Ore 
Purchasing  Co.  v.  Boston  &  M.  Consol.  C. 
&  S.  Min.  Co.  [Mont.]  84  P.  706.  Under  rules 
of  supreme  court  of  Nevada  providing  that 
the  expense  of  printed  transcripts  on  appeal 
in  civil  cases,  and  papers  constituting  the 
record  in  original  proceedings  to  be  printed, 
shall  be  allowed  as  costs,  the  reporter's  fee 
•for  transcribing  notes  or  the  record 
on  appeal  and  the  cost  of  typewriting 
briefs  are  properly  taxable  to  the  success- 
ful party.  Brandon  v.  West  [Nev.]  83  P.  327. 
Gen.  Laws  1903,  p.  85,  does  not  contemplate 
that  stenographer's  fee  for  transcript  of  evi- 
dence shall  be  taxed  as  costs,  but  it  must 
be  paid  for  by  party  demanding  it.  Flory  v. 
San  Antonio  Traction  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  772,  89  S.  W.  278.  Expense  of 
obtaining  transcript,  where  defendant  ob- 
tained order  requiring  it  to  be  filed  on  ground 
that  plaintiff's  statement  of  facts  was  defec- 
tive, and  that  plaintiff  refused  to  fur- 
nish transcript,  and  that  defendant  was  un- 
able to  make  a  correct  statement  without  it. 
Id.  Under  Bal.  Ann.  Codes  &  St.  §  6528, 
prevailing  party  held  entitled  to  tax  ten 
cents  a  folio  for  stenographer's  fees  for  mak- 
ing- transcript  of  oral  testimony  of  witnesses, 
but  not  for  copies  of  documents  received  as 
exhibits  and  filed  in  the  case.  Clark  v.  El- 
tinge,  39  Wash.  696,  83  P.  901.  Where  it  does 
not  appear  from  the  cost  bill  or  the  affidavit 
thereto  that  the  amount  therein  cliarged  for 
the  transcript  constituted  the  clerk's  fees 
for  preparing,  certifying  and  sending  up  the 
record,  only  5  cents  per  folio  will  be  allowed 
therefor.  Bal.  Ann.  Codes  &  St.  §  6528,  su- 
preme court  rule  14.  Id.  Under  Rev.  St. 
1899,  §  4266,  providing  that  when  a  judg- 
m.ent  is  reversed  the  plaintiff  in  error  is  en- 
titled to  recover  his  costs,  and  there  shall  be 
taxed  as  part  of  the  costs  the  cost  of  mak- 
ing the  transcript  of  evidence  in  the  case, 
when  the  evidence  in  the  action  was  taken 
before  a  commissioner  and  he  transcribed  all 
the  evidence,  and  costs  were  taxed  therefor 
in  the  court  below  and  no  further  tran- 
script was  made,  plaintiff  in  error  was  not 
entitled  to  costs  for  making  the  transcript. 
Lewis  V.  England  [Wyo.]  85  P.  1049.  Plain- 
tiff held  entitled  to  cost  of  procuring  copy  of 
stenograplier's  minutes  for  purpose  of  pre- 
paring amendments  to  tlie  case  on  appeal, 
though  copy  was  obtained  before  decision 
was    rendered    and    before    briefs    were    sub- 


mitted, and  was  used  by  counsel  in  prepar- 
ing his  brief.  Bremer  v.  Manhattan  R.  Co., 
99  N.  Y.  S.  746.  Respondent  is  entitled  to 
cost  of  procuring  stenographer's  minutes  to 
enable  him  to  propose  amendments  to  appel- 
lants' proposed  case,  though  he  never  re- 
quested appellants  to  loan  him  their  copies 
or  prepare  amendments.  Starkweather  v. 
Sundstrom,  98  N.  Y.  S.  1086.  Case  held  not 
to  have  exceeded  50  folios  so  that  it  was 
error  to  tax  $10  on  ground  that  it  did. 
Koeppel  V.  Koeppel,  99  N.  Y.  S.  872.  Under 
Code  Civ.  Proc.  §  1866,  a  party  may  tax 
costs  for  copies  of  stenographer's  notes  of 
the  testimony  actually  and  necessarily  used 
in  the  preparation  of  bills  of  exceptions, 
though  they  were  ordered  during  the  trial 
and  prior  to  a  final  decision.  Montana  Ore 
Purchasing  Co.  v.  Boston  &  M.  Consol.  C.  & 
S.  Min.  Co.  [Mont.]  84  P.  706.  Legal  fee  for 
such  copies  is  5  cents  per  folio  when  they  are 
verbatim  transcripts.  Code  Civ.  Proc  §  373. 
Id. 

52.  Fees  of  clerk  of  supreme  court  at 
rate  of  15  cents  per  folio  for  copy  of  opinion 
on  appeal  attached  to  remittitur,  held  tax- 
able as  costs.  Pol.  Code  §§  872,  873,  and 
supreme  court  rule  19.  Montana  Ore  Pur- 
chasing Co.  V.  Boston  &  M.  Consol.  C.  & 
S.  Min.  Co.  [Mont.]  84  P.  708. 

53.  Amount  paid  for  cuts  used  in  tran- 
script, properly  disallowed.  Montana  Ore 
Purchasing  Co.  v.  Boston  &  M.  Consol.  C.  & 
S.  Min.  Co.  [Mont.]  84  P.  706.  Where  tran- 
script is  printed  under  contract,  contract 
price  alone  can  be  charged.     Id. 

54.  Under  Bal.  Ann.  Codes  &  St.  §  6528, 
affidavit  to  cost  bill  must  show  that  amount 
charged  for  printing  briefs  was  necessarily 
paid  for  that  purpose,  and  if  it  does  not,  75 
cents  per  page  will  be  allowed,  as  provided 
by  supreme  court  rule  14,  when  no  cost  bill 
is  filed  and  served.  Clark  v.  Eltinge,  39 
Wash.    696,    83   P.    901. 

55.  Where  on  appeal  no  error  was  found 
in  the  main  judgment,  the  only  error  being 
an  order  made  after  trial  refusing  to  retax 
costs,  and  transcript  contained  much  un- 
necessary matter,  held  that  only  so  much  of 
the  cost  of  the  transcript  would  be  assessed 
ag-ainst  appellee  as  court  deemed  would 
have  been  sufficient  to  have  brought  up  such 
order  for  review.  Wall  v.  Melton  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  112,  94  S.  T\^  358. 
A  party  should  not  be  allowed  for  unneces- 
sary matter  in  an  abstract,  under  supreme 
court  rule  12,  requiring  preservation  in  ab- 
stract of  everything  material  to  the  case 
and  the  omission  of  everytliing  else.  McVay 
V.  Tousley   [S.  D.]   107  N.  W.  828. 

5S.  Cannot  recover  for  printings  unneces- 
sary matter  in  transcript.  In  re  Pease's 
Estate  [Cal.]  85  P.  149.  The  cost  of  printing 
an  unnecessary  additional  abstract  filed  by 
appellee  and  of  appellant's  denial  of  the 
same,  and  the  cost  of  certifying  the  record 
in  such  case,  will  be  taxed  to  appellee,  al- 
though the  judgment  Is  aflfirmed.  Blumen- 
thal  V.  Union  Elec.  Co.  [Iowa]  105  N.  W. 
5SS.  Items  for  printing  record  and  brief  cut 
down.  '  Merritt   Tp.   v.    Harp    [Mich.]    13    Det. 
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allowed,  the  appellate  court  being  the  sole  judge  of  what  is  necessary.^^  Wliere 
appeals  by  several  parties  are  dismissed  on  motion  of  the  respondent  for  abandon- 
ment, he  is  entitled  to  only  one  bill  of  costs,  including  one  statutory  attorney  f  ee.-"^" 
In  many  states  the  court  is  authorized  to  award  a  penalty  by  way  of  damages  for 
needless  or  frivolous  appeals.*^"     Where  both  parties  appeal  and  the  order  of  the 


"Leg.  N.  487,  108  N.  W.  746.  Where  a  party 
causes  unnecessary  parts  of  the  record  to 
be  printed,  the  supreme  court  wiU,  on  mo- 
tion, make  a  special  order  in  regard  to  the 
payment  of  the  costs  of  such  printing  and 
refuse  to  allow  the  party  causing-  such  un- 
necessary matter  to  be  printed  to  tax  the 
same  as  costs,  though  he  be  the  prevailing 
party.  Wisner  v.  Field  [N.  D.]  106  N.  W. 
38.  In  case  of  duplication  or  failure  to  prop- 
erly abridge  the  record,  the  court  may  limit 
appellant's  taxation  of  costs.  St.  Paul  Boom 
Co.  V.  Kemp,  125  Wis.  138,  103  N.  W.  259. 
Order  requiring  defendant  husband  in  di- 
vorce suit  to  pay  certain  sum  for  printing 
record  on  wife's  appeal  should  have  re- 
quired him  to  pay  cost  of  printing  such  rec- 
ord when  the  amount  should  be  ascertained 
and  the  record  printed,  fact  that  the  cost 
of  printing  all  the  record  would  be  the  speci- 
fied sum  not  justifying  a  presuhiption  that 
such  sum  would  be  necessary  to  print  case 
as  finally  settled  by  trial  court.  Stern- 
berger  v.  Sternberger,  98  N.  Y.  S.  946. 
Plaintiff  held  not  entitled  to  costs  for  mak- 
ing case  and  exceptions  on  appeal  from  order 
granting  a  new  trial,  where  all  he  did  was 
to  print  the  papers  enumerated  in  the  order 
appealed  from,  which  included  the  case  and 
exceptions  already  made  by  defendants. 
Koeppel  V.  Koeppel,  99  N.  T.  S.  872.  Under 
Laws  1905,  p.  589,  c.  365,  §  1,  limiting  the 
amount  to  be  allowed  for  printing  on  ap- 
peal to  150  pages,  where  appellant's  case 
contained  more  than  that  number  of  pages 
the  infraction  of  supreme  court  rule  9  (59 
N.  W.  v.),  prohibiting  the  reprinting  of 
evidence  in  the  brief,  was  immaterial.  More 
V.  Milwaukee  Monument  Co..  126  Wis.  41, 
104  N.  W.  1013.  Where  appellee  printed  an 
argument  consisting  of  156  pages,  and  120 
pages  were  largely  made  up  of  a  reprint  of 
the  abstract  of  testimony  of  witnesses  in 
the  case,  the  cost  of  printing  that  pai't  of 
the  brief  will  be  taxed  to  him.  Steele  v. 
Crabtree  [Iowa]   106  N.  W.  753. 

57.  The  printing  of  an  unauthorized  brief 
will  be  taxed  against  the  party  filing  the 
same.  Anundsen  v.  Standard  Printing  Co. 
[Iowa]    105   N.  W.   424. 

58.  On  appeal  from  clerk's  taxation  of 
costs  of  printing  alleged  unnecessary  matter, 
the  appellate  court  will  exercise  its  in- 
dependent .iiulgment  as  to  what  the  record 
should  contain  to  present  a  case  for  re- 
view. District  court  has  no  power  to  say 
that  any  part  of  transcript  should  have  been 
omitted  as  unnecessary,  the  supreme  court 
being  the  exclusive  judge,  within  the  limita- 
tions of  the  statute,  as  to  what  the  record 
should  contain.  Montana  Ore  Purchasing 
Co.  V.  Boston  &  M.  Consol.  C.  &  S.  Min.  Co. 
[Mont.]  84  P.  706.  Lower  court  has  no  right 
to  disallow  an  item  charged  for  a  supple- 
mental brief  filed  after  the  appeal  was 
argued  and  submitted,  the  supreme  court 
being  the  judge  as  to  its  necessity.  Objec- 
tions  must    be    made    in    supreme    court.     Id. 


Where  no  application  is  made  for  the  elimi- 
nation of  unnecessary  matter  from  the  ab- 
stract, the  clerk  has  no  authority  to  reduce 
the  amount  claimed  therefor  on  the  ground 
that  it  contains  unnecessary  matter,  but  it 
is  the  duty  of  the  appellate  court  on  appeal 
from  the  taxation  of  costs  to  determine 
what,  if  any,  portion  is  unnecessary  or  im- 
proper. McVay  v.  Tousley  [N.  D.]  107  N.  W. 
828. 

5».  Where  many  parties  owning  separate 
and  distinct  parcels  of  land  merely  give 
notice  of  appeal  from  an  order  confirming 
an  assessment  roll  and  a  bond.  In  re  Seat- 
tle, 40  Wash.  450,  82  P.  740. 

60.  Hebert  v.  Hebert  [S.  D.]  104  N.  W. 
911.  Where  in  an  action  on  a  note  defendant 
appealed  from  a  judgment  in  plaintiff's  favor, 
but  confessed  the  appeal  was  without  merit, 
plaintiff  having  been  deprived  of  the  amount 
of  his  judgment  for  upwards  of  two  years, 
and  caused  expenses  for  costs,  attorney's 
fees,  and  printing  a  brief,  was  entitled  to 
an  affirmance  with  damages.  Goff  v.  Healey 
[Cal.  App.]  83  P.  89.  Code  1892,  §  4360, 
providing  for  5  per  cent  damages  on  affirm- 
ance in  certain  cases,  applies  as  well  to 
auctions  arising  ex  contractu  as  to  ac- 
tions ex  delicto.  Howie  Bros.  v.  Bonds 
[Miss.]  40  So.  227.  Can  be  allowed  only  when 
there  is  an  unconditional  aflirmance,  and 
not  when  affirmance  is  conditioned  on  enter- 
ing a  remittitur.  Id.  Judgment  affirmed 
with  10  per  cent  damages  where  plaintiff 
in  error  failed  to  file  brief  or  to  bring  up 
statement  of  facts  in  the  record,  and  charge 
complained  of  appeared  to  be  applicable  to 
his  pleadings.  Cranberry  v.  Mussman  [Tex. 
Civ.  App.]  90  S.  W.  533.  Held  that  it  ap- 
peared from  record  that  writ  of  error  was 
sued  out  for  purpose  of  delay  and  with- 
out sufficient  cause,  and  judgment  affirmed 
v/ith  10  per  cent  damages.  Ellis  v.  National 
City  Bank  [Tex.  Civ.  App,]  14  Tex.  Ct.  Rep. 
892,  94  S.  W.  437.  Judgment  was  excessive 
owing  to  an  error  in  calculation,  and  de- 
fendant filed  petition  and  supersedeas  bond 
for  writ  of  error.  After  citation  was  had, 
but  before  transcript  was  taken  out,  judg- 
ment was  corrected  in  lower  court  on  motion 
of  plaintiff,  of  which  defendant  had  notice. 
Transcript  was  then  procured  and  brought 
to  appellate  court  and  writ  of  error  prose- 
cuted. Held  that  plaintiff  was  entitled  to  an 
aflirmance  with  damages.  Blain  v.  Park 
Bank  &  Trust  Co.  [Tex.  Civ.  App.]  94  S.  W. 
1091.  Under  Hurd's  Rev.  St.  1897,  c. 
33,  §  23,  giving  the  supreme  court 
power  on  aflfirmance  of  an  appeal  prosecuted 
for  delay  to  award  damages  to  appellee,  and 
§  10.  providing  that  the  practice  in  appellate 
courts  shall  be  the  same  so  far  as  appli- 
cable as  that  in  the  supreme  court,  the  ap- 
pellate court  has  power  to  assess  damages 
wlien  an  appeal  is  prosecuted  for  delay,  and 
the  supreme  court  will  not  review  the  ex- 
ercise of  this  power  in  absence  of  any  show- 
ing   that    it    has    been    abused.     McCarthy   v. 
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trial  court  is  affirmed  on  both  appeals,  np  part  of  the  expense  rendered  necessary 
solely  and  only  by  reason  of  the  appeal  of  one  party  can.  be  charged  against  the 
other.*^^ 

§  -Q.  Procedure  to  tax  costs;  correction  and  review.^^ — The  court  is  not  re- 
quired to  embody  in  its  decree  the  amount  or  the  particular  items  of  cost,  but  the 
rule  is  to  pronounce  a  general  judgment  in  favor  of  one  or  the  other  of  the  liti- 
gants and  to  leave  their  taxation  to  the  clerk,  and  when  the  costs  are  legally  taxed 
and  the  amount  ascertained,  the  judg-ment  for  costs  is  a  judgment  for  that  amount.*^^ 
Costs  are  usually  taxed  on  motion,  or  by  application  on  notice,*^*  witliin  a  specified 
time  after  judgment  is  rendered,^^  the  other  party  being  given  a  specified  time  with- 
in which  to  file  objections.^®  A  verified  cost  bill  is  required  in  some  states.*'^  The 
burden  of  proof  is  upon  parties  filing  exceptions  to  cost  bills  with  the  clerk  of  tlio 
supreme  court.^®  The  Tennessee  statute  requiring  costs  against  a  county  to  be  certi- 
fied to  by  the  judge  or  district  attorney,  or  the  attorney  general,  applies  only  to 


Alphons    Custodis    Chimney    Const.    Co.,    219 
111.  616,  76  N.  E.  850. 

61.  V\^here  expense  of  printing  record  and 
causing-  proper  returns  to  be  made,  in  case 
in  which  both  parties  appealed,  was  rendered 
necessary  solely  and  only  by  reason  of  de- 
fendant's appeal,  and  its  appeal  could  not 
have  been  heard  other^wise,  held  that  no  part 
of  it  could  be  taxed  against  plaintiff,  and  it 
was  error  for  clerk  to  require  each  party  to 
pay  half  of  it.  Hess  v.  Great  Northern  R. 
Co.  [Minn.]  108  N.  W.  803.  Fact  that  plain- 
tiff was  permitted  to  submit  his  appeal  on 
defendant's  printed  record  held  immaterial, 
there  being  no  statutory  provision  for  a 
division  of  the  expense  of  printing  the  same 
in  such  case,  and  this  was  particularly  true 
where  a  full  record  was  not  necessary  to  the 
presentation  of  plaintiff's  appeal.     Id. 

62.  See  5  C.  L.  854. 

63.  State  V.  Alexander,  115  Tenn.  156,  90 
S.  W.  20.  Failure  of  decree  for  costs  in  pro- 
ceedings to  recover  taxes  improperly  as- 
sessed to  recite  that  it  was  pronounced  in 
favor  of  the  clerk  and  master,  and  its  omis- 
sion to 'specify  in  detail  the  items  of  cost  and 
their  apportionment  between  the  state  and 
county,  held  not  to  vitiate  the  decree.  Id. 
Where  defendant  is  adjudged  entitled  to 
treble  costs  under  Rev.  St.  1899.  §  623,  on 
third  petition  being  adjudged  insufficient, 
judgment  need  not  contain  itemized  state- 
ment of  such  costs.  Sidway  v.  Missouri  Land 
&  Live  Stock  Co.   [Mo.]   94  S.  W.  855. 

64.  A  party  against  whom  costs  are  to  be 
taxed  is  entitled  to  notice  of  the  taxation  of 
the  same,  and  any  statute  providing  for  tax- 
ation without  notice  would  violate  the  con- 
stitutional provisions  in  depriving  one  of 
property  "witliout  due  process  of  law.  State 
v.  District  Ct.  [Mont.]  85  P.  367.  Code  Civ. 
Proc.  §  1867,  points  out  the  mode  to  be  pur- 
sued for  the  enforcement  of  costs  in  original 
proceedings  and  provides  that  a  memoran- 
dum of  the  items  of  costs  shall  be  served 
on  the  adverse  party.  Section  1869  provides 
that,  whenever  costs  are  awarded  to  a  party 
by  an  appellate  court,  if  he  claims  such  costs, 
he  must  witliin  a  certain  time  deliver  to  the 
clerk  below'  a  memorandum  of  his  costs  veri- 
fied, as  provided  by  Sec.  1867,  and  thereafter 
he  may  have  execution  therefor.  No  provi- 
sion in  the  latter  section  is  made  for  notice 
to    the    adverse    party.      Held    that    the    pro- 


visions for  notice   in   former  section  are  ap- 
plicable to  proceedings  under  the  latter.     Id. 

65.  Fact  that  costs  were  taxed  more  than 
five  days  after  day  when  judgment  was  ren- 
dered in  municipal  court  held  not  an  irreg- 
ularity, since  Laws  1902,  p.  1589.  c.  580,  S§ 
341,  342,  contemplate  that  the  judgment  is 
not  complete  until  the  costs  are  inserted, 
and  no  limit  of  time  is  fixed  for  the  taxation 
after  judgment  is  "rendered."  Allen  v. 
Wells,  Fargo  &  Co.,  95  N.  Y.  S.  597.  Review- 
provided  for  by  §  342,  within  five  days  after 
"entry"  of  judgment,  may  be  had  witliin  that 
period  when  computed  from  time  when  "en- 
try" is  completed  by  the  insertion  of  costs. 
Id. 

66.  Under  Sess.  Laws  1903,  p.  209,  has  five 
days  after  the  filing  of  the  statement  of  costs 
to  file  his  objections  thereto.  Basim  v. 
Wade    [Or.]    84    P.    387. 

67.  Under  Supreme  Court  rule  6,  a  party 
desiring  to  recover  costs  on  appeal  for  print- 
ing transcript,  affidavits,  etc.,  must  file  with 
the  clerk  and  serve  on  the  opposite  party  a 
verified  cost  bill,  but  the  other  costs,  includ- 
ing costs  in  the  lower  court,  may  be  taxed 
without  a  bill  of  costs,  according  to  the  fee 
bill.  Candler  v.  Washoe  Lake  Reservoir  & 
Galena  Creek  Ditch  Co.  [Nev.]  82  P.  458. 
The  affidavit  of  counsel  for  defendant  in  a 
slander  suit  to  the  cost  bill,  supported  by 
evidence  that  he  had  served  on  plaintiff's 
attorney,  the  day  before  plaintiff  dismissed 
the  action,  a  notice  of  motion  to  dismiss,  in 
the  absence  of  evidence  to  the  contrary,  proves 
the  incurring  of  the  expense  for  counsel 
fees.  Gaffey  v.  Mann  [Cal.  App.]  84  P.  424. 
Where  the  affidavit  to  a  bill  of  costs,  taxed 
without  notice  to  the  opposite  party,  is  not 
made  by  the  party  or  his  attorney,  or  some 
person  having  such  relation  to  the  case  that 
it  may  be  presumed  that  he  had  knowledge 
of  the  essential  facts,  it  must  affirmatively 
show  the  source  of  the  knowledge  of  the 
affiant  in  order  to  cast  on  the  exceptant 
the  burden  of  proving  its  inaccuracy.  Hart- 
ley V.  T^'eideman,   2S   Pa.   Super.   Ct.   50. 

68.  Clark  V.  Eltinge.  39  M^ash.  696.  83  P. 
901.  An  exception  to  the  transcript  as  con- 
taining irrelevant,  redundant,  and  immaterial 
matter,  not  necessary  nor  used  by  the  court 
in  determining  the  issues,  yriU  be  overruled 
where  the  matter  is  not  pointed  out.  Clerk 
will    not  go   over  entire   case   to    find   it.     Id. 
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costs  in  criminal  cases.^^  The  costs  and  expenses  of  maintaining  sequestration 
should  not  be  taxed  until  the  respective  liability  of  the  parties  therefor  has  been 
determined J°  The  taxation  of  costs  is  in  the  nature  of  an  adjudication,  which, 
though  it  be  the  immediate  act  of  the  ofhcer,  is  in  contemplation  of  law  the  act  of 
the  court,^^  and  an  officer  who  has  settled  with  the  county  upon  the  basis  of  a  taxa- 
tion procured  or  assented  to  by  him  is  precluded  from  maintaining  an  action  in  an- 
other court  for  a  larger  sum.'- 

The  remedy  to  review  a  taxation  by  the  clerk  is  by  motion  to  retax,'^^  made  on 
notice  to  the  adverse  party.'^*  The  function  of  the  court  in  reviewing  the  taxation 
of  costs  by  the  clerk  is  not  to  try  the  question  de  novo  but  simply  to  examine  liis 
conclusions,"  and  only  such  objections  as  have  been  presented  to  the  clerk  can  be 
considered.'^^  Failure  to  assert  the  total  invalidity  of  the  taxation  before  the  tax- 
ing officer  does  not,  however,  preclude  a  subsequent  motion  to  vacate  it." 

As  a  general  rule,  in  a  chancery  case,  no  appeal  lies  from  a  decree  for  such 
costs  as  are  in  the  discretion  of  the  chancellor,^*  but  a  decree  for  costs  not  discre- 
tionary is  appealable  if  the  jurisdictional  amount  is  involved.'^^  Where  an  appeal 
lies,  the  usual  rules  as  to  parties  entitled  to  appeal  apply.*"  The  amount  claimed 
in  the  complaint,  and  not  the  amount  of  costs  claimed,  governs  tlie  question  of 
jurisdiction,^^ 

An  appellate  court  will  not  review  a  taxation  of  costs  by  the  lower  court  where 


60.  Shannon's  Code,  §  672,  and  Acts  1897, 
p.  155,  c.  29,  §  1,  do  not  require  certifica- 
tion of  costs  against  county  in  suit  to  re- 
cover taxes  improperly  'assessed.  State  v. 
Alexander,   115  Tenn.   156,  90  S.  W.   20. 

70.  Application  for  writ  of  mandamus  to 
compel  taxation  of  costs  and  expenses  to  be 
incurred  by  sheriff  in  maintaining  seques- 
tration, pending-  an  accounting  between  the 
parties,  held  premature  before  an  accounting 
had  been  had  between  the  parties  and  their 
respective  liability  for  such  costs  and  ex- 
penses determined.  Martel  v.  Jennings- 
Heywood  Oil  Syndicate,  115  La.  622,  39  So. 
708. 

71.  Kottcamp  v.  York  County,  28  Pa.  Su- 
per. Ct.  100. 

72.  Constable  who  has  been  paid  for  serv- 
ing subpoenas  on  basis  of  bills  made  out 
and  sworn  to  by  him,  and  regularly  taxed 
by  clerk  of  quarter  sessions  court  in  cases 
in  which  fees  were  earned,  cannot  sue  coun- 
ty in  common  pleas  for  larger  sum.  Kott- 
camp V.   York  County,    28   Pa.   Super.   Ct.   100. 

73.  If  on  the  taxation  of  costs  pursuant 
to  a  judgment  items  are  included  to  which 
the  party  in  whose  favor  they  are  taxed  is 
not  entitled,  the  remedy  of  the  other  party 
is  by  motion  to  retax,  the  action  of  the  court 
on  such  motion  being  reviewable  by  appeal. 
Taxation  of  treble  costs  under  Rev.  St.  1899, 
§  623,  where  third  petition  is  adjudged  in- 
siifflcient.  Sidway  v.  Missouri  Land  &  Live 
Stock  Co.  [Mo.]  94  S.  W.  855.  Appeal  from 
judgment  reciting  that  defendant  recover 
treble  costs  held  not  to  bring  up  objection 
that  items  not  contemplated  by  statute  were 
included  therein.  Id.  The  remedy  in  case 
the  clerk  of  the  municipal  court  refuses  to 
include  any  costs  in  the  judgment  is  by  ap- 
plication to  a  justice  for  a  review  of  the 
taxation,  and  mandamus  to  compel  him  to 
include  them  will,  not  lie.  Refusal  is  a  tax- 
ation within  meaning  of  Municipal  Court  Act 
§  342,  providing  for  review.  People  v.  Lang. 
109    App.    Div.    706,    96    N.    Y.    S.    555.      Before 


relief  can  be  had  under  Code  1896,  §  1344, 
providing  for  retaxation  of  costs  on  motion 
of  the  aggrieved  party  if  taxation  is  exces- 
sive, it  must  appear  that  the  costs  com- 
plained of  have  been  actually  taxed  against 
the  movant.  James  v.  Vickers  [Ala.]  40  So 
657.  It  is  not  enough  that  judgment  has 
been  rendered  for  costs,  but  it  must  appear 
that    they    have    been    improperly    taxed.     Id. 

74.  Notice  of  a  motion  to  retax  costs  need 
only  be  given  to  the  adverse  party  or  parties. 
No  exception  to  this  rule  in  case  of  motion 
to  retax  the  costs  as  to  witness  fees,  and 
witnesses  need  not  be  notified.  Wall  v.  Mel- 
ton [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  112,  94 
S.  W.   358. 

75.  Dunbar  v.  Montreal  River  Lumber  Co. 
[Wis.]    106  N.  W.   389. 

76.  Patterson  v.  Calhoun  Circuit  Judge 
[Mich.]    13    Det.    Leg.   N.    269,    108    N.   W.    351. 

77.  Question  is  one  for  the  court  and  not 
for  the  clerk.     Hill  v.  Kahn,   98  N.  Y.  S.  68S. 

78.  Nutter  v.  Brown,  58  W.  Va.  237,  5?. 
a   E.   88. 

79.  If  amount  is  in  excess  of  $100.  Nut- 
ter V.  Brown,  58  W.  Va.  237,  52  S.  E.  88. 
Extraordinary  costs,  such  as  allowances  of 
expenses  and  compensation  of  receivers, 
either  as  between  the  receiver  and  the  fund 
in  court  and  parties,  or  as  between  party 
and  party,  are  not  discretionary,  and  a  de- 
cree respecting  them  is  appealable.  Id. 
Such  costs  may,  in  proper  case,  be  provision- 
ally allowed  to  the  officer  out  of  the  fund, 
and  ultimately  be  decreed  to  be  paid  to  the 
party  entitled  to  the  fund  by  his  adversary, 
but  in  either  case  a  decree  of  such  character 
is    appealable.     Id. 

80.  Though  board  of  county  supervisors 
have  no  such  interest  in  the  matter  as  to 
entitle  it  to  appeal  on  merits  from  judgment 
against  it  in  action  to  enjoin  payment  of 
claims  audited  by  it,  it  may  appeal  from  so 
much  of  the  judgment  as  charges  it  v/ith 
costs.      Fitch  V.   Hay,   9S   N.   Y.    S.    inoo. 

81.  Gaffey  v.  Mann    [Cal.   App.]    ]4   P.    4  24. 
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the  adjudication  complained  of  relates  to  questions  of  fact,^-  or  mistakes  not  called 
to  the  attention  of  the  trial  court/^  though  it  will  review  errors  of  law  apparent 
on  the  face  of  the  record.^*  So  too,  where  the  allowance  of  costs  is  discretionary 
with  the  trial  court,  its  action  will  not  be  reviewed  unless  an  abuse  is  clearly 
shown.®^  The  usual  rules  as  to  what  matters  are  revieAvable  apply  in  actions  on 
cost  bonds. *^ 

§  10.  Enforcement  and  payment.^'' — Costs  can  be  collected  only  by  the  method 
pointed  out  in  the  statute.®^  Papnent  of  accrued  costs  is  often  made  a  condition  of 
the  right  to  proceed  further,^^  but  this  rule  is  intended  to  prevent  the  party  in  de- 
fault from  taking  any  affirmative  proceeding  in  the  action,  and  cannot  be  used  to 
prevent  him  from  defending  himself  from  attack.^"  So  too,  where  a  judgment  for 
plaintiff  is  reversed  on  appeal  and  remanded  for  a  new  trial  and  a  judgment  render- 
ed against  him  for  the  costs  of  the  appeal,  the  proceedings  below  will  not  be  stayed 
until  he  pays  such  costs,  or  the  suit  dismissed  if  he  fails  to  do  so  within  a  reasonable 
time.®^     Judgment  mav  not  be  entered  for  costs  allowed  on  a  raotion.*^^     The  costs 


82.  Not  where  It  relates  to  number  and 
materiality  of  the  witnesses  in  attendance, 
the  number  of  miles  traveled  by  them,  or 
by  the  officer  serving  the  subpoena,  and  sim- 
ilar matters  of  fact,  since  evidence  on  which 
it  is  based  is  not  brought  up  by  the  record. 
Hartley   v.    Weideman,    28    Pa.    Super.    Ct.    50. 

83.  A  mistake  with  reference  to  adjudi- 
cating costs,  where  the  record  does  not  show 
that  anything  was  done  to  remedy  it  in  the 
trial  court.  Error  is  not  taxing  plaintiff 
with  all  costs  after  date  of  original  judg- 
ment. Blain  v.  Park  Bank  &  Trust  Co. 
[Tex.  Civ.  App.]   94  S.  W.  1091. 

84.  Hartley  v.  "Weideman,  28  Pa.  Super. 
Ct.    50. 

85.  Allowance  on  change  of  venue.  Mey- 
ers V.  Council  Bluffs  Nursery  Co.  [Iowa]  107 
N.  W.  924.  By  court  of  equity.  Thompson 
V.  Normanden  [Iowa]  108  N.  W.  315;  United 
States  Rubber  Co.  v.  Peterman,  119  111.  App. 
610.  The  discretion  of  a  court  of  equity  in 
taxing  costs  is  subject  toi  review  when  arbi- 
trarily or  unreasonably  exercised.  Judgment 
awarding  entire  costs  and  attorney's  fees 
against  defendant  held  unjust  and  inequita- 
ble, and  each  party  required  to  pay  his  own 
costs.      Hering  v.  Simon  [Neb.]   108  N.  W.  154. 

86.  Attachment  plaintiff  held  not  entitled 
to  contend  on  appeal  that  court  erred  in 
rendering  judgment  for  costs  against  surety 
on  attachment  bond  where  surety  did  not 
appeal.  Thompson  v.  Baxter  [Ark.]  88  S.  W. 
985.  Fact  that  some  items  of  cost  were  in- 
cluded in  judgment  for  plaintiffs,  in  action 
on  cost  bond,  which  did  not  go  to  them, 
held  not  open  to  consideration  on  appeal 
w^here  they  were  not  put  in  issue  by  the 
pleadings.  Downs  v.  Growney  [Mo.  App.]  90 
S.  W.  119. 

87.  See   5   C.   U    856. 

88.  State  v.  District  Ct.    [Mont.]   85  P.  367. 

89.  As  a  general  rule  the  cost.s  imposed 
Upon  the  termination  of  an  action  at  law 
must  be  paid  before  another  action  can  be 
maintained  by  the  same  litigant  for  the  same 
cause.  Muratore  v.  Pirkl,  109  App.  Div.  140, 
95  N.  Y.  S.  855.  Where  trial  resulted  in 
judgment  of  nonsuit  with  costs,  and  plain- 
tiff thereafter  obtained  an  order  permitting 
him  to  prosecvite  a  new  action  for  the  same 
cause  as  a  poor  person,  which  order  was  sub- 
sequently   set    aside    with    leave     to    renew. 


held  that  plaintiff's  proceedings  should  have 
been  stayed  until  he  paid  costs  of  first  action. 
Id.  Actions  for  personal  injuries  held  for 
same  cause,  though  first  was  brought  under 
employer's  liability  act  and  second  was  at 
common  law.  Id.  Proceedings  in  the  second 
action  will  be  stayed  on  motion  until  they 
are  paid.  Loftus  v.  Straight  Line  Engine 
Co.,  97  N.  T.  S.  790.  The  right  is  absolute, 
and  the  application  for  the  stay  may  be 
made  at  any  time  while  the  cause  is  in  the 
course  of  litigation.  Right  not  waived  by 
failure  to  make  application  until  after  filing 
answer.  Id.  An  order  requiring  plaintiff 
to  pay  the  costs  of  a  prior  action  before  he 
could  prosecute  a  second  action,  which  did 
not  fix  the  time  within  which  payment  was 
to  be  made,  at  least  required  tlie  plaintiff 
to  pay  the  costs  within  a  reasonable  time 
if  he  desired  to  prosecute  the  second  action. 
Arthur  v.  Washington  Water  Power  Co. 
[Wash.]  85  P.  28.  In  Nebraska  the  common 
law  rule  making  the  payment  of  costs  in  the 
action  dismissed  a  prerequisite  to  the  pros- 
ecution of  another  is  one  which  the  trial 
court,  in  the  exercise  of  sonud  discretion,  may 
or  may  not  apply.  Yates  v.  Jones  Nat.  Bank 
[Neb.]  105  N.  W.  287.  Interlocutory  costs 
awarded  upon  an  issue  of  law,  where  an  is- 
sue of  fact  remains  indisposed  of,  stay  all 
proceedings  on  the  part  of  the  party  re- 
quired to  pay  the  same,  except  to  review 
or  vacate  the  order  or  judgment,  without 
further  direction  of  the  court,  until  the  pay- 
ment thereof,  the  same  as  costs  of  a  motion. 
Cede  Civ.  Proc.  §§  3232,  3233.  779,  construed. 
Bigelow  V.  Drummond,  109  App.  Div.  132  95 
N.   Y.   S.    1027. 

90.  Defendant  held  entitled  to  defend  ac- 
tion upon  issues  raised  by  general  denial, 
though  in  default.  Code  Civ.  Proc.  §  779, 
construed.  Goldberg  v.  Wood,  98  N.  Y.  S. 
200.  Where  the  trial  justice  determined  that 
defendant  would  not  be  heard  unless  he  paid 
the  costs  of  a  certain  motion,  and  that  in 
default  of  payment  before  a  specified  day 
an  inquest  would  be  taken,  it  was  not  neces- 
sary for  defendant  to  appear  on  the  day 
fixed  for  the  inquest,  but  his  remedy  was  to 
permit  the  inquest  to  be  taken  and  then 
move  to  set  it  aside.  Id.  An  inquest  be- 
cause of  defendant's  failure  to  pay  the  costs 
of  a   motion    cannot   be    justified    by    the   ab- 
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and  expenses  of  opposing  a  motion  made  upon  an  order  to  sliow  cause  why  an  in- 
junction pendente  lite  should  not  be  granted,  where  the  temporary  restraining  order 
is  limited  to  expire  upon  the  hearing  of  the  motion,  are  not  recoverable  as  damages 
because  of  the  preliminary  injunction.^^  A  party  in  whose  favor  'a  judgment  for 
costs  is  entered  is  entitled  to*  judgment  against  the  sureties  on  his  adversary's  cost 
bond.^*  In  Iowa,  all  costs  accrued  at  the  instance  of  the  successful  party,  wliich 
cannot  be  collected  of  the  other  party,  may  be  recovered  on  motion  by  the  person 
entitled  to  them  against  the  successful  party.®^  A  proceeding  under  the  New  York 
code  to  cliarge  the 'assignor  of  a  claim,  as  the  person  beneficially  interested,  with 
costs  recovered  against  the  plaintiff  in  an  action  thereon  by  the  assignee,  is  a  special 
statutory  proceeding,  summary  in  its  nature,  and  properly  commenced  by  notice 
or  order  to  show  cause.^^  It  is  a  proceeding  to  enforce  the  judgment  for  costs,^'^ 
and  hence,  when  such  a  judgment  rendered  in  the  municipal  court  is  docketed  in 
the  county  clerk's  office,  the  supreme  court  has  jurisdiction.^^  The  moving  papers 
must  fully  set  forth  the  facts  necessary  to  confer  jurisdiction  on  the  municipal 
court  to  render  the  judgment,  or  state  that  such  judgment  was  duly  given  or  made.^^ 
In  New  York  the  surrogate  has  no  authority  to  punish  an  administrator  for  con- 
tempt for  failure  to  pay  costs  assessed  against  him  personally.^"" 
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Scienter  is  an  essential  element  of  the  offense  of  passing  forged  national  bank 


COUNTIES. 


§   1.      Creation      and      Organization      (977). 

Boundaries  (978).  County  Buildings  (978). 
Removal  of  County  Seats   (978). 

§  2.  Oflicers;  Personal  Rigrhts  and  Liabili- 
ties   (979). 

§  3.  Public  Powers,  Duties,  and  Liabili- 
ties  (0S3). 

A.  General  Powers  and  Duties  (983). 

B.  Public  Powers  and  Duties   of  Officers 

(984).  County  Boards  (984).  Pow- 
ers and  Duties  of  Other  County  Of- 
ficers (987). 


C.  Suits  and  Demands  (988). 

D.  Contracts,     Debts,    and    Expenditures 

(989).        Debts      and     Expenditures 
(991).     Bonds  (992). 

E.  Torts    (994). 

F.  Property    and    Funds    (994).     Deposi- 

tories   (995). 

G.  Presentation,  Allowance,  Enforcement, 

and   Payment  of  Claims    (995). 
H.  Warrants;  Issuance  and  Enforcement 
(997). 


Scope  of  title. — ^Matter  peculiarly  applicable  to  counties  only  is  treated  here. 


sence  of  an  affidavit  of  merits  because  the 
answer  was  verified.     Id. 

91.     Ex  parte  Mathews   [Ala.]   40  So.  78. 

93.  Code  Civ.  Proc.  §  779,  construed. 
Hyde  v.  Anderson,  98  N.  Y.  S.  62. 

93.  Sargent  v.  St.  Mary's  Orphan  Boys' 
Asylum.   98  N.  Y.  S.   632. 

94.  Where  case  is  determined  and  judg- 
ment  for  damaares  and  costs  entered  in  favor 
of  plaintiffs,  sureties  on  cost  bond  are  liable 
for  such  costs  and  plaintiffs  are  entitled  to 
judgment  ag-ainst  them.  Downs  v.  Growney 
[Mo.  App.]  90  S.  W.  119. 

95.  Code  §  3855.  Cole  v.  Gates  Lumber 
Co.  [Iowa]  108  N.  W.  235.  Claims  of  referee 
and  reporter  selected  by  the  parties  held  to 
come  within  the  statute,  where  equity  case 
was  referred  by  agreement.  Id.  Where 
court  ordered  that  each  party  should  pay 
half  the  costs,  held  that  successful  party 
was  not  liable,  under  this  statute,  for  m-ore 
than  half  of  the  claims  of  the  referee  and 
reporter.     Id. 

96.  Proceeding    under    Code    Civ.    Proc.     § 


3247.  Friedman  v.  Metropolitan  S.  S.  Co., 
109  App.  Div.  600,  96  N.  Y.  S.  331. 

97.  Friedman  v.  Metropolitan  S.  S.  Co., 
109  App.  Div.   600,  96  N.  Y.  S.   331. 

88.  Under  Laws  1902,  p.  1565,  c.  580,  §  261, 
relating  to  docketing  of  municipal  court 
judgments  in  supreme  court.  Friedman  v. 
Metropolitan  S.  S.  Co.,  109  App.  Div.  600, 
96    N.    Y.    S.    331. 

99.  Under  Code  Civ  Proc.  §  532,  as  to 
pleading  judgments  of  courts  of  limited  ju- 
risdiction. Friedman  v.  Metropolitan  S.  S. 
Co.,   109  App.   Div.   600,   96  N.  Y.  S.    331. 

100.  Code  Civ.  Proc.  §  2555,  even  if  broad 
enough  to  include  remedy  invoked,  must  be 
construed  in  connection  with  §  15,  which 
forbids  imprisonment  for  nonpayment  of 
costs  except  in  cases  therein  specified, 
re  Banning,  108  App.  Div.  12,  95  N.  Y. 
467. 

i.     See   5   C.   L.    857. 
2.     Rev.     St.     §     5415. 
[C.    C.    A.]    144    F.    87. 
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Matters  relating  to  public  corporations  generally,^  to  public  securities,*  contracts,'* 
facilities/  and  officers/  are  given  separate  treatment.  Taxation  also  is  treated  in  a 
separate  article.  * 

§  1.  Creation  and  organization.^ — Within  its  constitutional  limits/^  the  power 
of  the  legislature  to  create  new  counties  is  not  abridged  because  the  change  may 
shorten  the  terms  of  officers,"  or  will  entail  additional  expense  on  the  taxpayers.^^ 
The  proceedings  necessary  for  tlie  formation  of  a  new  county,  and  the  determination 
of  their  sufficiency.^*  is  regulated  by  law.  Illegal  proceedings  may  be  enjoined  by 
citizens  of  the  county  affected^*  witliout  the  counties,  out  of  which  the  new  county- 
was  to  be  formed,  being  made  parties  plaintiff,^^  but  nonjudicial  proceedings  in  con- 
formity to  the  constitution  are  not  subject  to  judicial  control.^®  Counties  or  por- 
tions of  counties  are  not  for  aU  pui-poses  the  successors  of  those  which  preceded 
them." 

Counties  may  be'  classified  according  to  population,^^  although  but  one  comes 
■within  the  classification,^®  and  tlie  mode  of  determining  tlie  population  when  not 
specified  is  the  one  provided  for  similar  purposes  in  other  parts  of  the  constitution,-*' 
which  being  provided,  a  dissimilar  mode  provided  by  statute  is  void.^^ 


3.  Municipal  Corporations,  6  C.  L.  714. 
The    scope    of    this    title    is    relatively    the 

same  as  that  of  Municipal  Corporations 
wherein  excluded  matters  are  enumerated. 
See  6  C.  L,.   714. 

4.  See    Municipal   Bonds,    6   C.    Li.    704. 

5.  See    Public    Contracts,    6    C.    L.    1109. 

6.  See  Public  Works  and  Improvements, 
6  C.  K  114.3;  Bridges,  5  C.'  L.  439;  High- 
ways and  Streets,  5  C.  L.  1645;  Sewers  and 
Drains,  6  C.  L.  1448;  Toll  Roads  and  Bridges, 
6   C.  L,.    1698. 

7.  See  Officers  and  Public  Employes,  6 
C.   U   841. 

S.     See  Taxes,  6  C.  L,.  1602. 

9.  See   5  C.  L.   857. 

10.  Act  of  Sept.  30,  1903,  taking  territory 
from  Cleburne  county  a.nd  thereby  reduc- 
ing it  to  less  than  600  square  miles,  vio- 
lates Const.  1901,  §  39,  forbidding  the  reduc- 
tion of  the  area  of  counties  to  less  than 
tliat  amount.  Kline  v.  State  [Ala,]  41  So. 
952. 

11.  Conner  v.  Gray  [Miss.]  41  So.  186, 
Neither  tlie  members  of  the  board  of  su- 
pervisors nor  the  justice  of  the  peace  has 
any  right  to  complain  of  the  exercise  by 
the  legislature  of  its  constitutional  power 
in  the  creation  of  a  county  until  they  be- 
come directly  affected  by  it.  Mere  fear  of 
an  invasion  of  their  rights  as  officers  not 
sufficient  ground.     Id. 

12.  Because  a  legislative  act  providing 
for  the  formation  of  a  new  county  will  entail 
additional  expenses  gives  the  taxpayer  no 
right  to  complain.  Conner  v.  Gray  [Miss.] 
41    So.    186. 

13.  In  South  Carolina,  the  constitution 
places  the  duty  of  determining  whether  there 
has  been  a  compliance  with  the  require- 
ments of  the  constitution,  preparatory  to 
ordering  an  election  in  the  matter  of  form- 
ing a  new  county,  exclusively  on  the  gov- 
ernor.     Lamar   v.   Croft    [S.   C]    53   S.   E.    540. 

14.  Citizens  of  a  county  may  sue  to  en- 
join commissioners,  appointed  by  the  gov- 
ernor pvirsuant  to  illegal  proceedings  to 
create  a  new  county,  from  acting  under 
such  appointment.  Lamar  v.  Croft  [S.  C] 
53   S.   E.    540. 
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15.  Counties  not  necessary  parties  plain- 
tiff.    Lamar    v.    Croft    [S.    C]    53    S.    E.    540. 

16.  It  is  not  within  the  power  of  a  chan- 
cery court  to  stop  an  election  held  in  con- 
formity to  the  constitution  for  the  creation 
of  a  new  county,  nor  to  prevent  the  election 
commissioners  from  making  their  returns 
to  the  secretary  of  state.  Conner  v.  Gray 
[Miss.]  41  So.  186.  When  the  governor  has 
determined  that  the  acts  prerequisite  to 
ordering  an  election  on  the  question  of  form- 
ing a  new  county  have  been  done  and  has 
oidered  one,  tlie  courts  cannot  interfere. 
Lamar  v.  Croft   [S.  C]    53  S.  E.  540. 

17.  Original  county  note  liable  for  debts 
of  de  facto  county  since  dissolved.  Barnard 
&  Co.  V.  Polk  County  Com'rs  [Minn.]  108 
N.  W.  294.  Original  county  does  not  succeed 
to  the  number  of  senators  wliich  two  coun- 
ties would  have  had.  Heitman  v.  Gooding 
[Idaho]  86  P.  785.  As  to  debts  and  property 
of   old   county   and   new   one,    see    post,    §    3. 

18.  A  classification  of  counties  by  popula- 
tion is  proper  in  an  act  providing  for  the 
construction  of  viaducts  and  the  issuance  of 
county  bonds  therefor.  Bingham  v.  Mil- 
waukee County  Sup'rs  [Wis.]  106  N.  W. 
1071. 

19.  Milwaukee  county  alone  coming  with- 
in the  class.  Bingham  v.  Milwaukee  County 
Sup'rs   [Wis.]    106   N.   W.   1071. 

20.  Under  a  constitutional  provision  giv- 
ing a  county  with  a  population  of  over  8,000 
both  a  county  clerk  and  a  district  clerk, 
the  method  of  determining  the  population, 
not  being  specified,  is  the  same  as  provided 
in  other  parts  of  the  constitution  for  simi- 
lar purposes;  as,  the  apportionment  of  rep- 
resentatives and  the  addition  of  a  tax  col- 
lector to  the  sheriff  as  determined  by  the 
population.  Brooke  v.  Dulaney  [Tex.]  16 
Tex.  Ct.   Rep.   9,   93   S.  W.  997. 

21.  The  constitution  providing  for  classi- 
fication by  population  as  determined  by  the 
last  preceding  census,  a  legislative  pro- 
vision for  determining  the  population,  based 
on  the  number  of  votes  cast  for  governor 
multiplied  by  five,  held  void.  Brooke  v. 
Dulaney  [Tex.]  16  Tex.  Ct.  Rep.  9,  93  S.  W. 
997. 
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Boundaries.-- — Ordinar}'-  low  water  mark  determines  the  limits  of  a  coimtj 
bounded  by  the  low  water  mark  of  a  river. ^"^ 

County  huildings  must  be  located  at  tlie  county  seat  in  Louisiana.^* 
Removal  of  county  seats-^  is  generally  provided  for  by  legislation-®  under  consti- 
tutional restrictions.-^  Provisions  for  holding  court  in  places  other  than  the  county 
seat  a  part  of  the  time  does  not  change  the  county  seat.-*  A  legislature  may  confer 
authority  to  remove  coimty  seats  upon  boards  of  supervisors,"^  and  condition  its 
exercise  by  the  board  on  a  referendum.^''  The  power  of  special  commissioners  may 
be  conditioned  on  a  finding  by  them  of  the  financial  practicability  of  a  removal."^^ 
The  governor  of  Alabama  may  deny  a  petition  for  a  change  of  county  seat,  even 
though  signed  by  a  majority  of  the  vote^rs,  if  he  has  reason  to  believe  it  was  not 
made  in  good  faith.^^  The  notice  of  a  petition  to  remove  should  show  clearly  at 
what  meeting  of  the  county  board  it  will  be  presented.^^  The  petition  must  be  filed 
officialh^/*  and  publication,  if  required  of  both  petition  and  notice,  must  be  proved 
of  both.^^  In  describing  place  the  words  "site"  and  "location"  have  been  held 
s^Tionvmous.^®  A  resolution  to  submit  to  an  election  is  not  a  legislative  act  of  the 
county  board  requiring  a  formal  entitling  clause.^^     The  call  for  an  election  must 


23.     See   5   C.   L..    857. 

23.  Not  the  "lowest  low  water  mark." 
Arpeal  of  York  Haven  Water  &  Power  Co. 
[Pa.]    62  A.   97. 

24.  If  a  court  house  is  established  in  a 
town  the  corporate  limits  of  which  are  there- 
after enlarg-ed,  a  change  in  the  location  of 
the  building-  to  the  center  of  the  town  as  en- 
larged is  not  a  removal  of  the  court  house 
from  the  county  seat  such  as  to  require  a 
special  election  to  be  held.  Dupuy  v.  Police 
Jury  of  Parish  of  Iberville,  115  La.  579,  39 
So.   627. 

25.  See  5  C.  L..  858. 

26.  Gen.  Acts  1903,  p.  117,  relative  to  the 
change  of  county  seats,  is  a  general  law  and 
is  not  repugnant  to  Const.  §  106,  because  no 
notice  of  its  intended  passage  was  given. 
State  v.  Porter  [Ala.]   40  So.  144. 

27.  In  Alabama  a  county  seat  or  court 
house  may  be  removed  to  any  point  in  the 
county  regardless  of  nearness  to  bountlarie.s, 
under  Const.  §  41,  since  Const.  §  40,  forbid- 
ding the  running  of  a  county  line  with- 
in seven  miles  of  the  county  court  house, 
relates  only  to  changing  of  county  lines  or 
creation  of  new  counties.  State  v.  Porter 
[Ala.]    40    So.    144. 

28.  In  Kentucky,  in  all  counties  having 
a  city  larger  than  the  county  seat  over 
seventeen  miles  from  it,  circuit  court  may 
be  held  in  both  places  alternately.  John- 
son v.  Fulton  [Ky.]  89  S.  W.  672.  Not  spe- 
cial legislation,  though  but  one  county  falls 
within    its    provisions.      Id. 

29.  Not  an  unconstitutional  delegation  of 
legislative  power  to  the  people.  Stanton  v. 
Essex  County  Sup'rs,  48  Misc.  415,  96  N.  Y. 
S.    840,    afd.    98    N.    Y.    S.    1059. 

30.  Stanton  v.  Essex  County  Sup'rs.  48 
Misc.  415,  96  N.  Y.  S.  840,  afd.  98  N.  Y.  S. 
1059. 

31.  Act  of  Feb.  5,  1901.  authorizing  the 
removal  of  the  county  seat  of  Baldwin  Coun- 
ty. Alabama,  required  that  the  court  house 
commissioners  were  to  ascertain  what  the 
new  court  house  building  would  cost,  wheth- 
er they  could  so  arrange  the  payments  for 
the  same  that  portion  of  the  money  could  be 


paid  in  yearly  instalments,  then,  by  con- 
ference with  the  county  commissioners,  what 
amounts  they  could  contribute  annually 
without  necessitating  an  increase  of  tax 
rate,  and  if  by  utilizing  those  payments, 
with  other  funds  on  hand,  the  building  could 
be  erected,  they  were  to  proceed  with  the 
erection  of  the  same.  Hand  v.  Stapleton 
[Ala.]   39  So.   651. 

32.  State  V.  Porter   [Ala.]    40  So.   144. 

33.  A  notice  was  correct  in  designating 
the  next  annual  meeting  as  the  meeting 
at  which  the  petition  w^ould  be  presented 
where  the  publication  immediately  preceded 
such  annual  meeting,  although  the  petition 
was  presented  at  a  session  nearly  a  month 
after  first  assembly  of  the  board.  Stanton 
V.  Essex  County  Sup'rs,  48  Misc.  415,  96  N. 
Y.  S.  840,  afd.  98  N.  Y.  S.  1059. 

34.  In  Alabama  a  petition  for  the  removal 
of  a  county  seat  must  be  lodged  with  the 
governor  or  his  official  force  in  a  formal 
manner  so  as  to  become  an  official  document. 
State  V.  Porter   [Ala.]    40  So.  144. 

3.%.  Board  justified  in  finding  that  both 
notice  and  petition  had  been  published  from 
an  affidavit  which  specified  only  that  the 
notice  had  been  published,  where  the  notice 
and  petition  -u-ere  one  document.  Stanton  v. 
Essex  County  Sup'rs.  48  Misc.  415,  96  N.  Y. 
S.     840,    afd.    98    N.    Y.    S.    1059. 

36.  The  use  of  the  word  "site"  instead 
of  the  word  "location,"  in  the  notice  of 
election  in  respect  to  both  buildings  and  of- 
fices, is  not  an  available  error.  Stanton  v. 
Essex  County  Sup'rs.  4S  Misc.  415,  96  N.  Y. 
S.    840,   afd.    98   N.    Y.   S.    1059. 

37.  A  resolution  of  the  board  of  super- 
visors for  submitting  to  the  voters  the  ques- 
tion of  the  removal  of  a  county  seat,  not 
being  final  and  binding,  does  not  come  under 
Laws  1892,  p.  1753,  c.  686,  §  17,  requiring 
acts  or  resolutions  of  the  board  of  super- 
visors in  the  exercise  of  its  legislative  pow- 
ers to  be  prefixed  with  an  appropriate  title, 
reference  to  the  authority  under  which  the 
act  is  passed  and  the  number  of  votes  cast 
for  and  against  it.  Stanton  v.  Essex  County 
Sup'rs,  98  N.  Y.  S.  1059. 
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piiri)ort  to  be  by  the  proper  officer.^*  Signers  of  a  petition  for  the  removal  of 
a  county  seat  may  withdraw  at  any  time  before  final  action/"  and  if  in  a  sufficient 
number,  may  thereby  defeat  the  original  petition,"  but  it  requires  the  same  formality 
as  was  required  of  the  original  petition,"*^ 

§  2.  Officers;  personal  rights  and  liabilities.*- — County  offices,  while  creatures 
of  the  law  existing  independently  of  the  actual  election  of  an  incumbent/"  do  not 
exist  until  the  means  of  filling  them  are  determined,*^  and  an  election  to  an  office  not 
legally  existing  is  void.*^  In  respect  of  legislative  representation  a  county  is  not 
by  succession  entitled  to  the  number  of  representatives  apportioned  to  the  "counties 
it  succeeds.*®  Eligibility,*'  appointment  or  election,*^  the  mode  of  qualifyino;,*' 
the  beginning,^*^  the  length,^^  and  the  extension  of  the  term  of  office,^-  the  rio-htto 


38.  Under  a  statute  requiring-  that  a  no- 
tice of  election  for  cliange  of  county  seat  toe 
published  by  the  board  of  supervisors,  its 
publication  by  the  county  clerk  instead  of 
tlie  clerk  of  the  board  is  no  objection,  as 
it  will  be  presumed  from  the  resolution  of 
the  board  directing-  the  publication  that  he 
acted  under  their  direction.  Stanton  v.  Ks- 
sex  County  Sup'rs,  4S  Misc.  415,  96  N.  Y. 
S.   S40,  afd.    9S   N.  T.   S.  1059. 

39.  Error  for  county  court  to  refuse  to 
receive  petitions  of  ■withdra'wal.  County 
Court  of  De  Kalb  County  v.  Pog-ue,  115  111. 
App.  391.  Signers  of  petitions  for  the  re- 
moval of  county  seats  may  witlidravi'  their 
names  at  any  time  before  a  valid  order  grant- 
ing tlie  petition  is  filed.  State  v.  Boyden 
[S.  D.]  108  N.  TV.  897.  Held  that  a  cer- 
tain petition,  o^^'ing  to  -^-itlidrawals,  did  not 
contain  the  number  of  names  constitutionally 
requisite    for    granting    it.     Id. 

•  40.  If  the  -withdrawals  reduce  the  peti- 
tion so  that  it  does  not  contain  enough 
signers  to  authorize  the  action  which  the 
petition  seeks,  then  that  action  cannot  be 
taken.  County  Court  of  De  Kalb  County 
V.  Pog-ue,  115  111  App.  391.  County  held 
witliout  jurisdiction  to  call  election  owing 
to   w^ithdrawals.     Id. 

41.  In  order  to  withdraw  they  must  do  so 
with  a  degree  of  formality  corresponding 
T.-ith  that  contemplated  by  the  la-w  in  pre- 
senting the  original  petition.  Held  that  the 
withdrawal  petition  in  question  was  never 
tiled  officially.  State  v.  Porter  [Ala.]  40  So. 
144. 

45.  See  5  C.  L.  859.  See.  also,  Officers 
and  Public  Employes,  6  C.  L..  841,  for  the  gen- 
eral la-w. 

43.  Acts  1879,  p.  65.  c.  46,  created  office 
of  entry  taker  tliroughout  the  state,  re- 
gardless of  -whetlier  the  counties  elected 
to  fill  the  office  or  not.  Heard  v.  Elliott 
[Tenn.]    92  S.   W.   764. 

44.  A  constitutional  provision  declaring 
there  shall  be  elected  at  a  specified  time  a 
county  attorney  who  may  be  elected  or  ap- 
pointed as  the  legislature  may  provide,  whose 
term  of  office  shall  be  extended  for  a  fixed 
period,  is  not  sufficient  to  create  the  office 
of  county  attorney  until  the  legal  means  of 
filling  it  is  determined.  People  v.  Lindsley 
[Colo.]  86  P.  352.  It  does  not  have  the  ef- 
fect of  making  attorneys  employed  by  the 
county  commissioners  county  officials  (Id.), 
nor  extend  their  terms  of  office  dd.). 

4.5.     People    v.    Lindsley    [Colo.]    86    P.    352. 

46.  Heitman  v.  Gooding  [Idaho]  86  P. 
785. 


47.  The  deputy  clerk  of  a  county  need  not 
be    a    qualified   voter   and    may   be    a  ^oman. 

Delaney  v.   State   [Tex,  Cr.  App.]    14   Tex.   Ct. 
Rep.    580,    90    S.    W.    642. 

48.  In  Nebraska  the  legislature  cannot 
appoint  county  officers.  State  v.  Plasters 
[Neb.]  105  N.  W.  1092.  Since  Local  Acts 
1903,  p.  625,  providing  for  the  selection  of 
county  solicitors,  was  constitutionally  en- 
acted, the  appointment  by  the  governor  was 
valid.  State  v.  Tunstall  [Ala.]  40  So.  135. 
Const,  art.  20,  §  3,  providing  that  the  dis- 
trict attorney  shall  be  ex  officio  attorney  of 
the  city  and  county  of  Denver,  and  shall 
hold  office  until  his  successor  is  duly  elected, 
when  construed  in  connection  with  §  2,  that 
officers  of  the  class  of  county  attorney  may 
be  elected  or  appointed  as  the  charter  of 
the  city  and  county  of  Denver  may  provide, 
does  not  render  invalid  the  section  of  the 
charter  providing  for  the  appointment  of 
such  attorney,  and  the  district  attorney  is 
entitled  to  hold  office  only  until  the  at- 
torney of  the  city  and  county  of  Denver  has 
been  appointed  under  such  a  provision. 
People  V.  Lindsley  [Colo.]  86  P.  352. 

49.  In  Arkan-sas  a  county  a.s.<9essor  to  be 
entitled  to  office  must,  within  60  days  after 
his  election,  apply  for  his  commission  to 
the  governor,  pay  the  fee  thereof,  and  file 
his  duplicate  oath  of  office  within  15  days 
after  the  receipt  of  the  commission.  Baye'tt 
V.  Cowling-  [Ark.]  94  S.  W.  682.  Kirby's 
Digest  §§  647,  648,  imposing  such  require- 
ments, not  repealed  by  Acts  March  14,  1S81, 
and  March  2,  1883,  nor  by  §§  6955,  693«, 
and  6958.  Id.  A  statute  requiring  a  coun- 
ty assessor  to  pay  a  fee  for  his  commission 
is  not  unconstitutional.  Bayett  v.  Cowling 
[Ark.]  94  S.  W.  682. 

50.  In  the  absence  of  any  statutory  time 
fixed  for  the  election  of  a  counsel  by  a  board 
of  freeholders,  he  holds  office  from  the  time 
of  election.  Wright  v.  Campbell  [N.  J.  Law] 
64  A.  171.  Act  April  2,  1906,  §  2,  providiirg- 
for  the  commencement  of  the  terms  of  office 
of  county  commissioners  on  December  1st, 
next  after  their  election,  held  void  as  in 
irreconcilable  conflict  with  §  1  of  same  act 
extending  term  of  certain  commissioners  to 
the  3d  Monday  in  Sept.  of  the  odd  num- 
bered years  next  succeeding  the  time  when 
they  would  otherwise  expire,  and  as  the 
latter  more  nearly  conforms  to  the  obvious 
intent  of  the  legislature  it  will  be  enforced. 
State  V.   Mulhern   [Ohio]    78  N.   E.   507. 

51.  The  election  of  a  counsel  for  the  board 
at  a  meeting-  in  May,  1905,  was  for  a  term 
of    two    years,    which    was    not    changed    by 
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deputies/^  and  the  compensation,^*  axe  entirely  regulated  by  legislation.     The  gen- 
eral rules  as  to  holding  over  and  as  to  de  facto  officers  apply. ^^     Laws  fixing  compen- 


the  statute  to  Jan.  1,  1906,  as  it  did  not  apply 
to  office  of  such  counsel.  Van  Emburgh  v. 
Trail  [N.  J.  Law]   64  A.  173. 

32.  The  legislature  in  Nebraska  cannot, 
by  an  act  solely  for  that  purpose,  extend  the 
terms  of  county  officers.  Laws  1905,  c.  47, 
p.  292,  held  unconstitutional.  State  v.  Plas- 
ters [Neb.]  105  N.  W.  1092.  The  Act  of  Feb. 
15,  1905,  although  extending  term  of  office  of 
other  municipal  officers,  did  not  include 
county  officials.  Van  Emburgh  v.  Trail  [N. 
J.  Law]  64  A.  173.  The  successor  to  a  com- 
missioner elected  in  the  year  1903  will  be 
chosen  at  the  November  elections  in  1906. 
State  V.   Mulhern    [Ohio]    78   N.   E.    507. 

53.  County  clerks  entitled  to  one  deputy 
at  a  salary  of  $1,000  in  counties  of  more 
than  25,000  inhabitants.  State  v.  Drexel 
[Neb.]    106   N.   W.   791. 

54.  Scranton  v.  Lackawanna  County  [Pa.] 
63  A.  968.  County  commissioners,  whose  sal- 
aries are  fixed  by  statutes  declared  uncon- 
stitutional during  their  term  of  office,  were 
left  in  the  position  of  an  officer  for  whom 
no  compensation  had  been  provided,  and  can- 
not be  enjoined  from  receiving  the  pay 
provided  by  the  act  of  Ap.ril  21,  1904,  not- 
■withstanding  the  rate  is  higher  than  they 
previously  received  under  the  unconstitu- 
tional statutes  in  existence  at  the  time  thej 
came  into  office.  State  v.  Carlisle,  3  Ohio 
N.  P.  (N.  S.)  544.  Under  a  statute  pro- 
viding that  the  compensation  of  county 
treasurers  shall  be  fixed  from  time  to  time 
by  county  commissioners  with  the  approval 
of  the  county  controller,  they  may  properly 
regulate  such  compensation  on  an  annual 
basis  (Id.),  and  having  fixed  a  certain  rate 
of  compensation  for  a  year,  that  rate  does 
not  continue  in  a  subsequent  year,  unless 
further  action  is  taken  (Id.).  A  rate  fixed 
by  the  county  commissioners  without  the 
approval  of  the  controller  does  not  bind  the 
county.     Id. 

Compensation  of  a  county  officer  is  pure- 
ly statutory  and  is  not  the  creature  of  con- 
tract, nor  dependent  upon  the  fact  or  value 
of  services  rendered,  and  no  recovery  can 
be  had  on  qnnntum  meruit.  Sanderson  v. 
P<lke  County.  195  Mo.  598.  9S  S.  W.  942. 
In  counties  of  more  than  25,000  inhabitants, 
the  salary  of  the  coanty  clerk  is  fixed  at 
$2,500  per  annum  by  c.  72,  p.  371.  Laws  1905. 
State  V.  Drexel  [Neb.]  106  N.  W.  791.  In 
Penu.sylvania  the  Directors  of  the  Poor  and 
the  House  of  Employment  of  the  County  of 
Lancaster  are  not  county  officers  (Nissley  v. 
Lancaster  County,  27  Pa.  Super.  Ct.  405), 
hence  the  measure  of  their  compensation  is 
fixed  by  Act  of  April  14,  1864,  P.  L.  422,  as 
modified  by  later  general  law,  and  not  by 
Act   of  July    2,   1S95.    P.   L.   424    (Id.). 

L.esf islsitl ie  power  to  fix  salary:  In  Cali- 
fornia the  County  Government  act  of  1897, 
as  amended  in  1901,  is  unconstitutional  as 
violating  the  constitutional  provision  re- 
quiring the  compensation  of  officers  to  be 
regulated  in  proportion  to  duties.  Millard  v. 
Kern  County.  147  Cal.  682,  82  P.  329.  A 
statute  making  an  exception  of  certain 
counties  should  be  distinguished  from  one 
which     limits     the     operation     of     the     law 


throughout  the  state,  and  the  statutory 
exceptions  whicli  have  been  made  relative 
to  the  compensation  of  prosecuting  attorneys 
in  different  counties,  the  provision  for  the 
appointment  of  assistants  in  certain  counties, 
and  the  further  provision  that  in  counties 
not  having  a  county  solicitor  the  prosecut- 
ing attorney  shall  act  as  the  legal  adviser 
of  the  county  commissioners,  who  shall  fix 
his  compensation,  are  not  unconstitutional. 
State  V.  Taylor,  3  Ohio  N.  P.   (N.  S.)   505. 

Commissions  on  receipts  and  disburse- 
ments: Under  Rev.  St.  1899,  §  9849,  the 
county  treasurer  is  not  entitled  to  %  of  one 
per  cent  on  all  school  moneys  disbursed,  but 
I  only  such  an  amount  as  the  county  saw 
;  fit  to  grant  him,  not  to  exceed  Vz  of  one 
I  per  cent.  Sanderson  v.  Pike  County,  195 
'.  Mo.  598.  93  S.  W.  942.  Held  that  a  trans- 
j  action  whereby  a  judgment  creditor  of  a 
county  assigned  his  judgment  to  a  bank  for 
a  cash  consideration,  for  wliich  the  bank 
WHS  subsequently  reimbursed  by  the  county, 
constituted  a  purchase  of  the  judgment,  not 
a  loan  to  the  county,  so  as  not  to  entitle  the 
tlien  incumbent  of  the  county  treasurer'3 
office  to  a  commission  thereon.  Benefield  v. 
Marion  County  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  777,  95  S.  Vi^  713.  In  Arkansas,  under 
Ivirby's  Dig.  §  3508,  the  county  treasurer's 
fees  are,  4%  on  tlie  first  $1,000  received  on 
each  separate  fund,  and  not  over  2%  'on 
all  sums  above  $1,000  in  each  fund,  each 
fund  to  pay  its  own  proportion  of  the  total 
•md  in  its  own  kind,  for  which  purpose  "the 
■ounty  road  tax"  is  a  single  fund,  althouglj 
divided  up  into  separate  road  district  funds. 
Hodges  v.  Prairie  County  [Ark.]  95  S.  W. 
988.  A  county  treasurer  was  not  entitled 
to  a  commission  upon  moneys  collected  for 
gaming  and  liquor  licenses  during  the  period 
intervening  between  the  act  of  March  9,  1901, 
and  the  passage  of  Laws  1905,  p.  115,  c.  60. 
§  11.  Ilubbell  V.  Bernalillo  Countv  Com'rs 
[N.  M.]  86  P.  430.  Under  §  1069,  Rev.  St. 
1S92,  which  provides  for  the  compen.sation 
of  county  auditors,  they  are  entitled  to  the 
graded  per  cent  therein  specified  calculated 
on  the  entire  grand  duplicate  of  the  county, 
including  moneys  collected  on  levies  made 
by  school  boards  and  also  to  1%  on  the 
latter.  State  v.  Lewis  [Ohio]  76  N.  E.  564. 
Where  tlie  county  commissioners  enter  into 
a  contract  ■w-ith  the  prosecuting  attorney 
for  the  bringing  of  suits  for  the  collection 
of  taxes  on  property  theretofore  treated  as 
exempt  from  taxation,  and  by  agreement  a 
test  case  is  tried,  the  defendants  in  ot}ier 
similar  cases  agreeing  to  abide  the  result, 
the  percentage  the  attorney  is  to  receive 
in  the  event  of  his  securing  a  judgment  is 
not  limited  by  either  law,  justice  or  equity, 
to  the  amount  involved  in  the  test  case. 
State  V.  Taylor,  3  Ohio  N.  P.  (N.  S.)  505. 
Remedy  to  fix  or  enforce  salary:  The 
statutory  remedy  provided  to  secure  a  coun- 
ty treasurer  his  salary  when  the  county 
commissioners  and  controller  fail  to  fix  such 
rate,  by  an  appeal  to  common  pleas,  is  ex- 
clusive. People  V.  Steuben  County,  183  N. 
Y.  114,  75  N.  E.  1108.  The  compensation  of 
the    county    treasurer    for    his    general    serv- 
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sation  of  comity  officers  axe  usTially  required  to  be  miiform  in  aH  counties."  An  offi- 
cer cannot  claim  bofth  the  statutory  and  a  contractual  compens'ation.^'^  The  legislature 
may  within  reasonable  limits  change  the  duties  and  diminish  the  emoluments  of  a 
coimty  office,  though  a  constitutional  one,  if  the  public  welfare  requires  it.^^  A  coun- 
ty officer  is  not  entitled  to  do  tlie  remunerated  work  that  might  come  within  the  pur- 
view of  his  office,  but  not  enumerated  in  the  statute  fixing  his  duties.^*  Extra  com- 
pensation caa  not  be  given  save  in  pursuance  of  authority  thereto,'^''  even  for  work- 
not  strictly  pertaining  to  the  county,"  or  for  work  outside  of  official  hours,^^  b^j- 
may  be  allowed  for  services  not  within  the  scope  of  his  official  duty  or  contemplated 
in  a  special  contract.®^  A  county  officer's  right  to  reimbursement  for  expenses  in- 
volved in  defending  an  action  against  him  for  an  "official  act"  applies  only  to  those 
in  which  the  public  has  a  concern.^*     In  Iowa  an  officer  of  a  county  purchasing  a  de- 


ices  and  for  his  services  in  handling  the 
school  funds  of  the  county 'lies  in  the  dis- 
cretion of  the  county  court,  not  subject 
to  judicial  control.  Sanderson  v.  Pike  Coun- 
ty,   195   Mo.   598,    93    S.    W.   942. 

55.  A  hold-over  county  assessor  is  en- 
titled to  hold  his  office  until  his  successor  is 
leg-ally  elected  and  may  bring  an  action  to 
try  the  title  to  the  office  of  an  appointee  of 
the  governor.  Boyett  v.  Cowling  [Ark.]  94 
S.  W.  682.  One  holding  himself  out  as  entry 
taker  for  many  years,  having  possession  of 
the  books  of  such  office  and  being  recog- 
nized as  such  officer  by  the  public,  is  entry 
taker  de  facto.  Entry  made  while  acting  in 
such  de  facto  character  good  as  to  third 
persons.  Heard  v.  Elliott  [Tenn.]  92  S.  W. 
764.  Appointment  by  a  de  facto  board  of 
health  is  sufficient  to  entitle  a  physician  to 
compensation  for  services  rendered  pur- 
suant to  such  appointment.  Center's  Adm'r 
v.    Breathitt    County    [Ky.]    90    S.    W.    1054. 

56.  Act  Feb.  22,  1905,  §  33,  held  uncon- 
stitutional in  providing  for  a  fixed  salary  in 
Oconee  County  without  making  similar  pro- 
visions for  all!  counties,  in  violation  of 
Const,  art.  3,  §  34  (State  v.  Burns  [S.  C] 
52  S.  B.  960),  but  the  entire  act  is  not  render- 
ed thereby  unconstitutional,  as  this  par- 
ticular  section    is    severable    (Id.). 

57.  A  tax  collector  entitled  by  statute  to 
a  5%  commission,  but  appointed  under  a 
contract  specifying  a  different  commission 
which  was  to  be  in  full  from  the  county, 
cannot  claim  both  the  statutory  and  the  con- 
tract commission  (Massie  v.  Harrison  Coun- 
ty [Iowa]  105  N.  W.  507),  and  though  the 
contract  with  the  supervisors  is  invalid  so 
far  as  it  authorizes  a  greater  compensation 
than  the  statute  allows  to  tax  collectors 
(Id.),  payment  on  such  contract  satisfies  the 
claim  for  the  statutory  compensation  (Id.), 
leaving  the  collector  liable  to  the  county  for 
the   excess    (Id.). 

58.  Transferring  duties  formerly  resting  on 
register  of  deeds  onto  auditor,  thereby  re- 
ducing the  fees  receivable  by  the  register  of 
deeds.  Fortune  v.  Buncombe  County  Com'rs, 
140  N.  C.  322,  52  S.  E.  950.  Laws  1905,  p. 
S56,  c.  703,  put  upon  the  office  of  auditor 
created  by  the  act  the  duty  of  computing 
the  taxes  and  making  out  the  tax  lists. 
Id. 

59.  County  survej^or  not  entitled  to  re- 
survey  and  replat  the  turnpike  road  dis- 
tricts merely  by  virtue  of  his  office  and  re- 


ceive compensation  therefor.  Kennedy  v. 
Kenton  County  [Ky.]  90  S.  W.  969.  Fiscal 
court  may  engage  any  competent  surveyor 
or  engineer.     Id. 

60.  In  South  Dakota  a  county  treasurer 
can  receive  as  compensation  only  the  salary 
stipulated  in  the  statute,  I^aws  1891,  p. 
175,  c.  65,  and  hence  the  allowance  of  an  ad- 
ditional claim  is  unauthorized  and  the  war- 
rants issued  therefor  invalid.  Campbell 
County    v.    Overby    [S.    D.]    108    N.    W.    247. 

61.  In  New  York,  such  county  treasurers 
as  are  salaried  .under  Laws  1892,  p.  1746, 
c.  686,  §  12,  subd.  5,  are  not  entitled  in  ad- 
dition to  their  salary  to  fees  for  handling 
state  school  and  court  funds.  People  v. 
Steuben  County,  183  N.  Y.  114,  75  N.  E. 
1108. 

62.  The  performance  of  work  connected 
with  his  office  by  an  officer  outside  of  official 
hours  does  not  entitle  him  to  extra  com- 
pensation, especially  in  the  absence  of  any 
showing  that  it  might  not  have  been  done 
during  official  hours  (Rouse  v.  Pima  County 
[Ariz.]  85  P.  1075),  and  where  there  is  no 
showing  of  any  statute  authorizing  or  any 
contract  promising  extra  compensation  (Id.). 

63.  A  district  attorney,  under  an  agree- 
ment to  act  as  attorney  in  actions  brought 
against  the  board  of  supervisors  f)r  county 
treasurer,  may  recover  extra  compensation 
for  services  in  a  suit  by  the  county  against 
the  state  whereby  the  county  recovered  a 
large  amount  of  money.  The  fact  that 
claimant's  predecessor  had  performed  such 
services  under  such  an  agreement  witliout 
extra  compensation  was  not  authority  for  re- 
jecting the  claim.  People  v.  Delaware 
County  Sup'rs,  108  App.  Div.  83,  95  N.  Y.  S. 
458.  A  district  attorney  accepting  a  stipu- 
lated annual  retainer  for  his  services  in 
litigation  by  or  against  a  county,  pending 
or  thereafter  to  be  brought,  cannot  recover 
extra  compensation  for  services  performed  in 
litigation  pending  at  the  time  the  contract 
was  made.     Id. 

64.  A  sheriffs  return  of  an  execution  is 
not  an  official  act  in  which  the  public  is 
concerned,  so  tliat  his  expense  in  defend- 
ing an  action  against  him  by  an  individual 
for  a  wrongful  return  cannot  be  made  a 
legitimate  charge  upon  the  county.  Con- 
struing Laws  1892,  p.  1793.  c.  686,  §  230, 
subd.  18,  in  connection  with  Const,  art.  8, 
«  10.  Wey  v.  O'Hara,  48  Misc.  82,  95  N.  Y.  S. 
81. 
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iiiand  against  the  eoirnty  for  less  than  its  face  value  in  violation  of  the  statute  can- 
not collect  the  same.''^ 

Count}'  officers  are  liable  for  misspending**®  and  for  diverting  funds  from  their 
statutor}'  purpose/^  for  compensation  received  in  excess  of  the  statutory^  amount/'^ 
and  the  allowance  of  an  illegal  claim  by  the  county  board  does  not  justify  its  re- 
tention.**® A  settlement  with  a  defaulting  officer  which  is  inadequate/**  or  is  made 
in  ignorance  of  all  the  facts, '^  or  allows  a  special  remuneration  for  a  legal  daty/^ 
will  not  discharge  such  an  officer's  liability,  and  the  efficacy  of  an  improper  settle- 
ment is  not  increased  by  a  consequent  dismissal  of  a  suit  brought  by  the  commission- 
ers against  such  officer  on  such  settled  claim.'^^  Interest  should  be  added  to  a  claim 
for  \nthholding  county  funds.'^*  The  statute  of  limitations  barring  action  on  an 
officer's  official  bond  does  not  apply  to  a  claim  for  the  illegal  detention  of  county 
funds.'''®  Fail  are  to  comply  with  the  statute  in  executing  a  public  contract  renders 
the  officers  in  some  instances  liable  both  criminally  and  civilly.'^**  Officers  acting  in 
good  faith,  though  erroneously,  are  not  liable  in  damages.'^'  In  N"ew  York  an  official 
bond  of  a  county  treasure!"  running  to  the  county  may  be  prosecuted  as  if  it  ran  to 
the  i^eople/^  giving  the  town  injured  by  his  default  the  right  to  sue  thereon  by  leave 
of  court.'^® 


65.  Purchase  of  warrants  for  labor  per- 
formed at  a  discount.  Held  within  Code  § 
596.  Harrison  County  v.  Ogden  [Iowa]  108 
N.   W.  451. 

6G.  Where  a  contract  for  the  improvement 
of  a  county  road,  executed  in  g-ood  faitli 
by  the  contractor,  cost  greatly  in  excess  of 
the  estimate,  the  remedy,  if  any,  lay  not  in 
enjoining-  the  payment  of  the  contractor's 
claim  against  the  county,  but  in  pursuing 
the  county  commissioners.  Le  Moyne  v. 
Washington   County,    213   Pa.    123,    62   A.   516. 

67.  A  county  treasurer  paying  town  taxes 
derived  from  railroads  to  a  town  supervisor 
instead  of  investing  them  as  directed  by  law 
Is  liable  to  the  town,  and  Laws  1903,  p. 
1182,  c.  515,  legalizing  such  payments  made 
In  good  faith  passed  after  the  commence- 
ment of  the  action,  does  not  relieve  the  de- 
fendant. ,  Town  of  Walton  v.  Adair,  97  N. 
Y.  S.  868.  The  defense  that  the  town  re- 
ceived the  benefit  of  the  money  is  not  sus- 
tained by  a  showing  that  no  allowance  was 
made  in  1899  for  setting  aside  this  fund,  the 
full  amount  of  which  was  necessary  to  pay 
the  town's  liabilities,  that  such  liabilities  had 
been  paid  and  that  the  town  had  no  income 
but  from  taxation.     Id. 

08.  Compensation  allowed  in  excess  ,of 
the  statutory  amount  is  void  and  can  be 
recovered.  A  tax  collector  appointed  under 
a  contract  specifying  a  much  larger  com- 
mission than  that  provided  by  statute. 
Massie  v.  Harrison  County  [Iowa]  105  N.  W. 
507. 

69.  Zuelly  V.  Casper  [Ind.  App.]   76  N.  E. 

646. 

70.  An  auditor  is  not  released  from  the 
repayment  of  funds  illegally  withheld  by 
him  by  an  inadequate  settlement  with  the 
county  commissioners.  Zuelly  v.  Casper 
[Ind.   App.]    76   N.   E.   646. 

71.  A  defaulting  supervisor,  suing  upon 
warrants  purchased  at  a  discount  in  vio- 
lation of  the  statutes,  is  estopped  from  col- 
lecting the  same,  although  in  the  matter 
of  his   default  a  settlement  was   made  pur- 


porting to  be  in  full  for  all  claims  of  the 
county  against  him,  but  in  ignorance  of  his 
claims  against  the  county.  Harrison  County 
V.    Ogden    [Iowa]    108    N.    W.    451. 

72.  Allowing  a  county  auditor  a  special 
sum  for  the  performance  of  a  legal  duty  in 
settling  a  claim  against  him  by  the  county 
commissioners  for  the  illegal  withholding 
of  county  funds  tends  strongly  to  over- 
throw the  presumption  accorded  public  of- 
ficers and  establishes  the  right  of  the  county 
to  sue  for  the  amount  retained.  Zuelly  v. 
Casper    [Ind.   App.]    76    N.   E.    646. 

73.  Zuelly  v.  Casper  [Ind.  App.]  76  N.  E. 
646.  In  the  absence  of  fraud  or  prejudice 
to  the  auditor  the  settlement  and  dismissal 
by  county  commissioners  of  a  suit  against 
a  county  auditor  to  recover  money  illegally 
detained  by  him  does  not  estop  the  county 
from  subsequently  suing  to  recover  money 
with  which  the  auditor  was  wrongfully 
credited    in    the    settlement.     Id. 

74.  75.  Zuelly  v.  Casper  [Ind.  App.]  76  N. 
E.  646. 

76.  A  committee  appointed  by  the  county 
court  to  negotiate  a  contract  for  the  con- 
struction of  a  court  house,  subject  to  the 
approval  of  the  county  court,  are  public 
officers  and  parties  to  the  contract  so  that 
their  failure  to  require  the  statutory  bond 
of  the  contractor  renders  them  guilty  of  a 
misdemeanor  (Hardison  &  Co.  v.  Yeaman, 
115  Tenn.  639,  91  S.  W^.  1111),  and  liable 
civilly  to  those  who  would  have  been  en- 
titled   to  sue   on   the   bond    (Id.). 

77.  Health  officers  acting  in  good  faith, 
though  erroneously,  in  quarantining  a  per- 
son for  small-nox.  Peeks  v.  Dickinson 
County  [Iowa]   108  N.  W.  311. 

78.  The  statute  providing  that  any  person 
injured  by  the  misconduct  or  delinquency  of 
an  official  may  sue  upon  his  bond  after 
procuring  leave.  Town  of  Ulysses  v.  In- 
gersoll,    182   N.   Y.    369,   75   N.    E.    225. 

70.  Town  of  Ulysses  v.  Ingersoll,  182  N. 
Y.   369,   75   N.  E.   225. 
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A  comity  trustee  to  be  relieved  from  liability  for  loss  of  funds  deposited  in  a 
bank  must  thoroughly  investigate  the  condition  of  said  bank  by  all  available  means 
so  long  as  the  dejXhsit  remains  in  it.^^  Good  faith  alone  is  not  sufficient  to  exoner- 
ate an  officer  from  a  loss  sustained  by  the  failure  of  the  bank  selected  as  dei^ository.*^ 

§  3.  Public  powers,  duties,  and  liabilities.^^  A.  General  powers  and  duties. — 
Counties  can  exercise  sucli  powers  only  as,  flrst,  are  granted  by  express  words ;  second, 
are  necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressed ;  and,  third, 
are  essential  to  tlie  declared  objects  and  pui-poses  of  the  coriwration.^^  Generally 
speaking,  a  county  is  known  in  law  only  by  its  board  of  commissioners  and  acts  as 
a  county  through  its  boai-d.^*  It  acts  by  and  is  bound  by  aiitliorized  acts  of  its 
officers,^^  but  there  can  be  no  ratification  by  a  count}'  of  an  a>ct  done  in  direct  viola- 
tion of  the  constitution.^^  A  void  act  cannot  be  regarded  as  valid  merely  because 
the  county  had  power  to  validate  it.*^     Some  action  thereon  must  be  taken.^* 

^Mlen  a  county  undertakes  to  keep  a  .tract  index  not  a  part  of  the  regular  records 
and  to  malce  and  sell  abstracts  for  compensation  under  statutory  authority,  it  acts 
in  a  private  and  not  in  a  governmental  f  unction^^  and  may  restrict  private  nonin- 
terested  persons'  access  to  it.®° 

The  levy  and  collection  of  taxes,^^  establishment  and  maintenance  of  roads,^- 
bridges,^^  drainage  works,^*  and  the  regulation  of  health®^  and  analogous  matters, 
are  committed  in  greater  or  less  extent  to  counties.  Appropriate  titles  treat  of  such 
specific  matters. 

Among  usual  county  liabilities  are  expenses  incnrred  for  health  and  sanitation.®" 
the  keeping  of  criminals  under  arrest,^'^  tlie  transportation  of  prisoners,®*  the  fees  of 
grand  and  petit  juries,'®  and  witness  fees  in  criminal  cases.^     The  county  is  liable  to 


so.  state  V.  Reed  [Tenn.]  95  S.  W.  809. 
The  failure  of  a  county  trustee  to  examine 
the  books  of  a  bank  selected  as  the  deposi- 
tory of  county  funds,  to  -which  he  had  ac- 
cess as  one  of  its  directors,  and  thereby  dis- 
covering: its  insolvency,  constituted  negli- 
gence. Id.  Mere  inquiry  of  the  general 
public,  or  of  the  business  men  of  the  com- 
munity where  the  bank  does  business,  of  its 
solvency  and  fitness,  not  sufficient.  Id.  The 
v/ant  of  business  capacity  or  familiarity  and 
experience  In  business  affairs  and  with  banks 
is  also  unavailing-  as  a  defense  for  not  mak- 
ing   a    more    thorough     investigation.     Id. 

81.  State  V.  Reed    [Tenn.]   95   S.  T\'.    809. 

82.  See  5  C.  L..  861. 

83.  Stevens  v.  Henry  County,  218  111.  468, 
75  N.  E.   1024. 

84.  Board  of  Com'rs  of  Newton  County 
V.  Wild    [Ind.   App.]    76  N.    E.   256. 

85.  See  kindred  titles.  Municipal  Cor- 
porations, 6  C.  Li.  714,  and  the  like.  Also 
title  Officers  and  Public  Employes,  6  C.  L. 
841.  Not  for  unauthorized  promises.  Beeks 
V.   Dickinson   County    [Iowa]    108   N.   W.    311. 

86.  Incurring  a  debt  void  as  in  excess  of 
a  constitutional  limit  not  ratified  by  is- 
suance of  bonds  sufficient  to  pay  it.  McNutt 
v.  Lemhi   County   [Idaho]    84  P.   1054. 

87.  88.  An  indebtedness  invalid  because  in 
excess  of  an  applicable  special  fund  which 
might  have  been  validated  by  being  made 
payable  out  of  a  general  fund  is  invalid  still 
-u'here  such  provision  -was  not  taken  advan- 
tage of  by  the  countv  commissioners.  Con- 
struing Rev.  St.  §  946,  as  amended  by  Act 
Feb.  7,  1899.  McNutt  v.  Lemhi  County 
[Idaho]  84  P.  1054. 


89,   90.     Davis 
111.   App,   121. 


V.    Abstract   Const.    Co.,    121 


91. 
92. 

1645. 
93. 
94. 

9.-. 
96. 

[Ky.] 
Martin 


See   Taxes,   6  C.  L.   1602. 

See    Highways    and    Streets, 


5    C.    L. 


See    Bridges,    7    C.    L,    460. 
See    Sewers   and    Drains,    6   C.   L.   1448. 
See     Health,     5     C.    L.     1641. 
City    of    Bardstown    v.    Nelson    County 
90   S.   W.   246.     No  liability  on   county. 
Fond   du    Lac    County    [Wis.]    106 


N.    W.    1095- 

97.  The  cost  of  keeping  and  maintaining 
a  prisoner  for  the  time  between  his  first 
conviction,  appeal  thereon,  remand  by  the 
supreme  court  on  reversal  and  acquittal  on 
the  second  trial,  rests  upon  the  county 
where  the  offense  is  alleged  to  have  been 
committed  and  not  upon  the  state.  Brown 
County    V.    Lampert    [Neb.]     107    N.    W.    746. 

98.  Mileage  allowed  a  sheriff  in  trans- 
porting prisoners  to  the  penitentiary  will  be 
allo%ved  for  the  number  of  miles  necessarily 
and  actually  travelled  each  day.  Peeling  v. 
York  County.  212  Pa.  245,  61  A.  911.  A 
sheriff  mS,y  recover  for  hack  hire  necessary 
to  convey  prisoners,  but  burden  is  on  him 
to  establish  that  the  expense  therefor  was 
actually    incurred   and   -was    necessary.     Id. 

Mnst  be  authorized  expenses:  Sheriff  ex- 
pending money  for  transporting  prisoner  ar- 
rested on  a  warrant  issued  by  a  justice  of 
the  peace  not  entitled  to  reimbursement. 
Petrie  v.  Hubbard  County  Com'rs  [Minn.]  104 
N.   W.   680. 

99.  The  fees  of  grand  jurors  and  of  petit 
jurors  sitting  in  criminal  cases,  following 
an   immemorial   rule,  may  properly  be   made 
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officers  for  expenses  only  when  laMrfully  and  authoritatively  made.^  Costs  and  fees 
in-  criminaP  and  other  cases  to  which  the  public  is  a  party*  are  sometimes  made  a 
charge  on  the  county. 

(§  3)  B.  Public  'powers  and  duties  of  officers.^ — County  hoards^  of  commis- 
sioners, sometimes  called  supervisors,  or  county  courts  or  police  juries,  are  the  gen- 
eral representatives  of  counties  and  have  only  such  jurisdiction  or  powers  as  are  ex- 
pressly conferred  by  statute,'^  or  are  necessarily  implied  to  permit  the  proper  execu- 
tion of  the  express  gi-ants  of  power,®  witliin  constitutional  limitations,^  and  these 
powers  are  subject  to  legislative  change  within  the  constitutionally  defined  limits.^** 
They  usually  combine  executive  and  legislative  functions"  but  their  proper  powers 


a  charge  ag-ainst  the  county  wherein  the 
crime  was  committed.  State  v.  Davies,  6 
Ohio   C.  C.    (N.   S.)    621. 

1.  Under  the  Florida  Constitution  pro- 
viding for  the  payment  by  the  county  of 
fees  of  witnesses  for  persons  acquitted  of 
crime,  the  cost  judgment  on  acquittal  does 
not  bind  the  county  commissioners,  hence 
they  may  be  compelled  to  audit  defendant's 
claim  for  witness'  fees  but  not  to  allow  a 
particular  sum,  the  remedy  in  such  case 
being  by  action.  The  accused  not  being 
liable  for  costs  after  acquittal,  he  has  no 
remedy  against  the  county  unless  he  has 
paid  such  costs  and  seeks  reimbursement. 
De  Soto  County  Com'rs  v.  Howell  [Fla.]  40 
So.   192. 

2.  A  county  is  not  liable  for  money  ex- 
pended by  a  county  treasurer  for  clerk  hire 
in  excess  of  the  amount  fixed  by  the  county 
commissioners.  Jacobson  v.  Ransom  County 
[N.  D.]  105  N.  W.  1107.  Not  for  the  ex- 
penses of  a  county  attorney  illegally  hired 
on  an  annual  salary,  except  as  connected 
with  actual  litigation  which  could  authorize 
his  employment.  Vincent  v.  Nassau  County, 
96  N.  Y.  S.  446. 

3.  The  county  Is  liable  for  the  costs  of  a 
prosecution  in  a  criminal  case  in  which  a 
defective  indictment  has  been  returned  by 
the  grand  jury,  "ignoramus,  prosecutor  to 
pay  costs,"  although  neither  the  prosecutor 
nor  any  witnesses  had  been  called  before  it. 
Conniff  v.  Luzerne  County,  30  Pa.  Super.  Ct. 
383.  Not  liable  for  attorney's  fees  in  a 
criminal  case  to  the  county  to  which  a 
change  of  venue  has  been  taken.  A  county 
to  which  a  criminal  case  has  been  trans- 
ferred for  trial  is  not  entitled  to  reimburse- 
ment for  prosecuting  attorney's  fees,  the 
county  attorney  being  disqualified  and  fees 
to  the  extent  of  $600  having  been  allowed 
by  the  trial  court  to  the  substitute  attorney. 
State  V.  Lewis  &  Clark  Co.  [Mont.]  86  P. 
419.  The  mere  certiflcatlon  of  the  costs  of 
a  trial  by  the  trial  judge  to  the  board  of 
county  commissioners  does  not  operate  as 
a  jMdsment  against  the  county  from  which 
the  case  was  transferred  by  change  of  venue. 
Id. 

4.  A  county  is  not  liable  to  an  attorney 
employed  by  the  state  tax  commissioner  to 
represent  the  county  and  state  in  the  trial 
of  contests  of  assessments  by  a  county  tax 
commissioner  before  the  board  of  revenue. 
Construing  Act  Feb.  21.  1899,  §  17.  John  v. 
■Dallas   County    [Ala.]    40   So.    962. 

5.  See  titles  Clerks  of  Courts,  7  C.  L. 
656;  Attorneys  and  Counselors  (public  attor- 


neys), 7  C.  L.  345;  Coroners,  7  C.  L.  860; 
SlierifCs  and  Constables,  6  C.  L.  1459,  and  like 
titles. 

6.  See    5   C.   L.   863,   n.    24    et     seq. 

7.  State  V.  True  [Tenn.]  95  S.  W.  3  028. 
When  the  power  or  jurisdiction  exercised  by 
it  is  called  in  question  the  party  relying 
upon  the  action  of  the  court  must  be  able  to 
point  out  the  statute  conferring  the  juris- 
diction. Id.  In  Montana  the  board  of  coun- 
ty commissioners  has  no  authority  to  build 
detention  hospitals  under  its.  power  to  build 
"hospitals"  for  the  indigent  sick,  construing 
Pol.  Code  §  4230.  Yegen  v.  Yellowstone 
County  Com'rs  [Mont.]  85  P.  740.  Com- 
missioners of  accounts  were  without  au- 
thority to  Investigate  alleged  deOcits  in  the 
accounts  of  an  ex-circuit  clerk.  Greenwood 
Dist.  V.  Heartsill  [Ark.]  95  S.  W.  153.  The 
police  juries  of  the  several  parishes  are  vest- 
ed by  statute  with  the  exclusive  right  to 
establish,  lease,  and  regulate  ferries  and 
bridges  within  their  respective  limits. 
Blanchard  v.  Abraham,  115  La.  989,  40  So. 
379.  The  police  jury  of  the  parish  has  the 
power  to  prohibit  by  ordinance  the  operation 
of  unlicensed  free  ferries  and  bridges  with- 
in    competitive     distance.     Id. 

Criminal  and  penal  ordinances.  State  V, 
Denoist,    115    La.    949,     40    So.     365. 

8.  Chase  v.  Boulder  County  Com'rs  [Colo.] 
86  P.  1011.  In  California  the  board  of  su- 
pervisors has  implied  power  to  appoint  and 
fix  the  salary  of  a  health  officer.  Under 
Const,  art.  11,  §  11.  Valle  v.  Shaffer  [Cal. 
App.]    81   P.    1028. 

9.  Act  No.  202,  p.  391,  of  1902,  relative  to 
the  powers  of  police  juries  throughout  the 
state,  except  the  parish  of  Orleans,  is  not  a 
local  or  special  law  in  the  sense  of  article 
48  of  the  state  constitution.  Blanchard  v. 
Abraham,  115  La.  989,  40  So.  379.  County 
commissioners  even  under  legislative  author- 
ity may  not  expend  funds  contrary  to  con- 
stitutional prescription.  Laws  1905,  c.  167, 
p.  234,  §  3,  must  be  interpreted  as  authoriz- 
ing county  commissioners  of  Gove  county  to 
use  a  part  of  the  general  revenue  fund  for 
the  extraordinary  purpose  of  building  a  court 
house,  in  violation  of  Const,  art.  11,  §  4,  and 
is  therefore  void.  Smith  v.  Haney  [Kan.] 
85  P.  550.  The  unconstitutionality  of  a  law 
expressly  granting  a  power  to  a  board  of  su- 
pervisors is  immaterial  where  under  the  con- 
stitution the  board  has  the  same  power  by 
implication.  Power  to  appoint  a  health  of- 
ficer.    Valle  V.  Shaffer  [Cal.  App.]  81  P.   1028. 

10.  Const,  art  5,  §  18,  authorized  legisla- 
ture to  make  the  jurisdiction  of  commission- 
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are  distinct  from  those  of  other  bodies  which  include  the  county  board  ex  officio." 
Their  legislative  jjowers  must  be  exercised  as  limited  by  law.^^  The  passage  of"  a 
regulation,  inconsistent  with  a  prior  regulation,  repeals  the  latter."  Wliether  a  rule 
of  the  county  board  is  unreasonable  and  therefore  void  is  a  question  for  the  court." 
The  duties  imposed  on  county  courts  relative  to  elections  for  the  relocation  of  coimty 
seats  are  purely  ministerial  in  West  Vii-ginia.^^  A  fiscal  court  may  entrust  its  pre- 
siding officer  witli  the  ministerial  duties  involved  in  executino-  its  orders," 

The  meetings^^  and  power  of  adjournment^^  of  these  boards  or  coui-ts  are  also 
regulated  by  statute,  and  when  adjourned  improperly  may  be  reconvened  bv  order  of 
the  coiirt.'°  The  board's  proceedings  need  not  be  formal-^  unless  prescribed  by 'stat- 
ute^ but  minutes  of  all  its  transactions  must  be  kept.-^  The  acts  and  proceedings  of 
such  a  body  can  be  known  only  by  its  record,-^  which  the  board  has  power  to  amend 


ers'  court  over  claims  depend  on  approval 
of  the  auditor.  Anderson  v.  Ashe  [Tex.]  14 
Tex.  Ct.  Rep.  637,  90  S.  W.  872. 

11.  In  Mississippi  the  jurisdiction  of  a 
board  of  supervisors  is  mixed,  being-  in  part 
judicial,  in  part  legislativ^e,  and  in  part  exec- 
utive. Ex  parte  Fritz,  86  Miss.  210,  38  So. 
722.  Although  classified  under  the  "judi- 
ciary" in  tlie  constitution,  it  was  not  uncon- 
stitutional to  confer  on  it  the  legislative 
function  of  reg:ulating  the  taking'  of  fish. 
Id. 

12.  The  powers  given  to  county  boards  of 
health  and  county  boards  of  commissioners, 
though  closely  associated,  are  nevertheless 
separate  and  distinct  in  Montana.  Yegen  v. 
Yellowstone  County  Com'rs  [Mont.]  85  P.  740. 

13.  An  ordinance  of  the  board  of  supervis- 
ors in  general  terms,  regulating  the  taking 
of  fish  applicable  to  all  the  lakes  and  rivers 
of  the  county,  is  not  objectionable  as  special 
legislatioru  Ex  parte  Fritz,  86  Miss.  210,  38 
So.  722. 

14.  An  ordinance  declaring  that  a  court 
house  shall  be  built  upon  a  certain  lot  at 
the  parish  seat  repeals  by  implication  a 
previous  ordinance  locating  it  upon  another 
lot.  Dupuy  V.  Police  Jury  of  Iberville,  11-^ 
La.   579,   39   So.   627. 

15.  That  a  physician  is  to  receive  $1  per 
visit  for  attending  poor  persons  within  the 
limits  of  an  incorporated  city  or  village. 
Dieffenbacher  v.  County  of  Mason,  117  111. 
App.   103.     Such   rule  held  unreasonable.     Id. 

16.  By  §  15,  c.  39,  Code  1899,  as  amended 
by  c.  95,  p.  206,  Acts  1901.  Mann  v.  Mercer 
County  Court,   58  W.  Va.  651,  52  S.  E.   776. 

17.  The  fiscal  court  having  determined  to 
subscribe  for  railroad  stock,  the  validity  of 
the  bonds  issued  in  payment  was  not  affected 
because  subscription  was  made  by  the  coun- 
ty judge.  Estill  County  v.  Embry  [C.  C.  A.] 
144   F.    913. 

18.  Special  meetings  require  such  notice 
as  is  provided  by  statute  to  validate  the  pro- 
ceedings had  at  them.  In  an  action  to  test 
validity  of  bonds  issued  pursuant  to  proceed- 
ings had  at  a  special  meeting  of  the  board, 
held  the  notice  of  such  meeting. was  suffi- 
cient to  comply  with  the  statute.  Shoshone 
County  V.  Rollins  [Idaho]  82  P.  105.  A  po- 
lice jury  may  meet  in  special  session  w^hen- 
ever  deemed  necessary  at  the  call  of  the 
president,  or  othetwise.  upon  notice  being 
given  to  the  members.  Dupuy  v.  Police  Jury 
of    Ibers'ille,    115    La.    579,    39    So.    627.     The 


tending  the  term  of  office  of  the  chosen  free- 
holders then  in  office,  did  not  thereby  abolish 
the  annual  stated  meeting  of  the  board  of 
freeholders  in  May,  1905.  Van  Emburgh  v. 
Trail  [N.  J.  Law]  64  A.  173.  Commissioners 
of  accounts  have  no  authority  to  meet  Aug. 
3.  and  thereafter  continue  in  session,  in- 
dividually and  collectively  to  investigate 
certain  accounts.  Greenwood  Dist.  of  Se- 
bastian County  v.  Heartsill  [Ark.]  95  S  TV. 
153. 

19.  In  West  Virginia  the  county  court 
may  adjourn  from  time  to  time  provided  the 
day  fixed  be  not  beyond  the  time  to  which 
the  term  could  legally  continue.  Code  1899, 
c.  114,  §  2.  Mann  v.  Mereer  County  Ct.,  58 
W.  Va.  651,  52  S.  E.  776.  Section  10,  c.  114, 
Code  1899,  does  not  limit  the  period  over 
which    a    county    court    may    adjourn.     Id. 

20.  A  county  court  which  adjourns  a  term 
without  having  performed  a  duty  mandatory 
upon  it  at  that  term  may  by  mandamus  be 
reconvened  and  compelled  to  perform  such 
duty,  and  the  act  when  so  done  will  be  deem- 
ed to  have  been  performed  at  the  term  or 
session  at  which  the  law  required  it  to  be 
done.  Mann  v.  Mercer  County  Ct.,  58  W.  Va. 
651,  52  S.  E.  776.  County  courts  cannot  pre- 
vent action  upon  a  petition  for  an  elec- 
tion on  the  matter  of  relocating  the  county 
seat  by  adjourning  the  term  at  which  it  is 
filed.     Id. 

21.  A  motion  formally  made,  seconded 
and  voted  upon,  is  not  necessary  to  the  legal- 
ity of  the  action  of  the  board  of  commis- 
sioners in  accepting  a  bid.  Le  Moyne  v. 
Washington    County,    213   Pa.   123,    62   A.    516! 

23.  County  commissioners  should  keep 
written  minutes  of  their  meetings  at  which 
contracts  to  improve  county  roads  are 
awarded.  Le  Moyne  v.  Washington  County, 
213  Pa.  123,  62  A.  516. 

23.  Sanderson  v.  Pike  County,  195  Mo.  598, 
93  S.  W.  942.  When  sitting  as  a  court. 
Brooks  V.  Morgan  [Ind.  App.]  76  N.  E.  331. 
The  board  of  county  commissioners  is  a  court 
of  record  and  its  acts  can  be  proven  only  by 
its  record.  Id.  A  contract  with  such  court 
cannot  be  established  by  parol  evidence. 
Sanderson  v.  Pike  County,  195  Mo.  598.  93  S. 
W.  942.  The  election  of  an  entry  taker  by 
the  county  court  cannot  be  proved  by  parol. 
Heard  v.  Elliott  [Tenn.]  92  S.  W.  764.  Parol 
evidence  of  the  proceedings  of  the  county 
court  is  inadmissible.  State  v.  True  [Tenn.] 
95  S.  W.  1028.     The  record  of  a  meeting  of  a 
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according  to  tlie  truth,^*  and  which  imports  absolute  verity  as  against  collateral  at- 
tack.25  Since  its  record  is  the  sole  witness  of  its  proceedings,  acts  not  spread  upon 
the  record  avail  nothing,-^  and  invoked  acts  must  be  gauged  by  the  basis  apparent  in 
the  record.-^  In  the  absence  of  statutory  requirements  a  majority  of  the  quorum 
rules/^  and  usually  it  requires  the  same  parliamentary  vote  to  reconsider  the  adop- 
tion of  a  resolution  as  was  required  to  carry  it.-^ 

An  exercise  of  unautliorized  power  may  be  enjoined,''"  and  mandamus  will  lie 
to  compel  them  to  act  where  a  statutory  duty  exists/^  but  their  decisions,  involving 
discretion,  are  not  generally  subject  to  judicial  review,^'-  nor  are  their  acts  in  theiv 


were  present  except  by  the  number  of  votes 
cast,  cannot  be  varied  by  parol  evidence  to 
Fhow  that  others  not  voting  were  present. 
In  quo  warranto  to  test  the  title  of  relator 
to  office  of  school  examiner  to  which  he 
claimed  to  have  been  elected  by  the  board  of 
supervisors  by  a  majority  of  the  quorum 
present  (Rowland  v.  Prentice  [Mich.]  12  Det. 
Leg-.  N.  1031,  106  N.  W.  1105),  but  the  re- 
fusal of  board  of  commissioners  to  concur 
in  the  building  of  a  county  bridge  may  be 
established  by  parol  dehors  the  record.  Ad- 
mitting allegations  in  answer  of  refusal  to 
concur  in  building  of  bridge  by  county  com- 
missioners is  fatal  to  petition  for  mandamus 
to  compel  county  commissioners  to  erect  a 
bridge.  Commonwealth  v.  Baker,  212  Pa. 
230,  61  A.  910. 

24.  Bennett  v.  Wellesley,  189  Mass.  308, 
75  N.  E.   717. 

25.  Brooks  V.  Morgan  [Ind.  App.]  76  N.  E. 
331. 

26.  Order  of  county  court  approving  the  em- 
ployment of  an  attorney  by  its  chairman  to 
prevent  misappropriation  of  school  funds. 
State  v.'True   [Tenn.]   95  S.  W.  102S. 

27.  County  courts  must  base  their  action 
on  the  record  made  in  the  proceeding  and  not 
upon  personal  knowledge  of  their  own  mem- 
bers not  in  any  way  made  part  of  such  rec- 
ord. Mann  v.  Mercer  County  Ct.,  58  W.  Va, 
651,  52  S.  E.  776.  Knowledge  and  belief  of 
the  members  of  such  court  to  the  effect  that 
the  petition  for  removal  of  county  seat  is  not 
signed  by  the  requisite  number  of  legal  vot- 
ers constitutes  no  defense  upon  an  applica- 
tion for  mandamus  to  compel  action  there- 
on when  the  petition  bears  the  requisite 
number  of  signatures  and  is  properly  veri- 
fied, and  no  other  evidence  bearing  on  the 
question  appears  in  the  record  of  the  pro- 
ceeding   as    it    remains    in    said    court.     Id. 

28.  The  election  of  a  school  examiner 
comes  within  the  ordinary  business  of  the 
board  of  supervisors,  under  Comp.  Laws  § 
2476  (Rowland  v.  Prentice  [Mich.]  12  Det. 
Leg.,  N.  1031,  106  N.  W.  1105),  and  hence  re- 
quires only  a  majority  of  the  quorum  pres- 
ent to  elect  (Id.),  and  does  not  require  an- 
nouncement by  the  chair  (Id.). 

29.  A  motion  to  grant  a  claim  requiring  a 
majority  of  all  members  elect,  the  same  vote 
is  necessary  to  carry  a  motion  to  reconsider. 
Beach  v.  Kent  [Mich.]  12  Det.  Leg.  N.  747, 
105    N.   W.    867. 

30.  A  board  of  county  commissioners  will 
be  enjoined  from  expending  county  ^nds 
in  building  a  detention  hospital  not  authoriz- 
ed by  a  valid  law.  Laws  1901,  p.  80,  au- 
thorizing county  boards  to  build  detention 
hospitals,    unconstitutional    for    insuflSciency 


of     title.       Yegen     v.      Yellowstone     County 
Com'rs   [Mont.]    85   P.   740. 

31.  Mandamus  will  lie  to  compel  a  board 
of  supervisors  to  reconvene  and  apportion  a 
county  into  assembly  districts  as  directed  by 
the  constitution,  the  prior  apportionment  be- 
ing invalid  because  of  inequality  of  popula- 
tion, lack  of  compactness,  and  the  omission 
of  a  city.  In  re  Timmerman,  100  N.  Y.  S.  57. 
In  an  action  for  mandamus  to  compel  coun- 
ty commissioners  to  establish  a  ditch  fund 
and  make  a  special  assessment  to  pay  war- 
rants issued  in  payment  of  work  done  in  the 
construction  of  ditch,  which  has  been  abandon- 
ed before  its  completion,  the  court  on  prop- 
er proof  may  direct  the  county  commissioners 
to  complete  the  same  and  then  levy  an  as- 
sessment as  provided  by  statute,  or  appor- 
tion the  cost  of  such  ditch  to  the  adjacent 
property  according  to  the  statute.  Espy  Es- 
tate Co.  V.  Paciflc  County  Com'rs,  40  Wash. 
67,  82  P.  129. 

32.  In  the  absence  of  fraud,  corruption,  or 
unfair  dealing,  it  lies  exclusively  within  the 
power  and  authority  of  a  court  of  county 
commissioners  to  determine  the  necessity  of 
a  new  county  court  house,  which  discretion 
is  not  subject  to  judicial  control.  Specula- 
tions to  the  effect  that  the  court  house  might 
be  constructed  at  $10,000  less  than  the  con- 
tract price,  not  sufficient  to  sustain  fraud. 
Tally  v.  Com'rs  Ct.  [Ala.]  39  So.  167.  Coun- 
ty commissioners  in  their  discretion  may 
determine  whether  bids  shall  be  taken  for  a 
fixed  sum  for  a  completed  work  or  for  a 
schedule  of  prices  for  piece  work  (Le  Moyne 
V.  Washington  County,  213  Pa.  123,  62  A. 
516),  and  to  what  bidder  the  contract  shall 
be  awarded,  rejecting  the  lowest  bidder  if 
he  is  not  deemed  responsible  (Id.).  Held 
no  evidence  of  fraud  or  abuse  of  discretion 
in  rejecting  the  lowest  bidder.  Id.  The  wis- 
dom or  expediency  of  abandoning  an  old 
court  house  lies  in  the  discretion  ,of  the 
police  jury  and  is  not  subject  to  judicial 
control.  Dupuy  v.  Police  Jury  of  Iberville 
[La.]  41  So.  '91.  The  discretion  of  a  police 
jury  e'xercised  in  undertaking  to  build  a  new 
court  house  is  not  subject  to  judicial  con- 
trol, although  it  may  at  some  future  time  in- 
volve the  building  of  a  new  jail.  Id.,  115  La. 
579,  39  So.  627,  reaffirmed  [La.]  41  So.  91.  In 
an  action  to  recover  excess  payments  for 
clerk  hire,  the  courts  will  not  review  the  dis- 
cretion lawfully  exercised  by  the  commis- 
sioners in  determining  the  necessity  for  and 
the  compensation  of  such  clerk.  Jacobson  v. 
Ransom  County  [N.  D.]  105  N.  W.  1107.  The 
discretion  lodged  with  county  commission- 
ers in  the  matter  of  fixing  fees  to  be  paid 
for   the   collection    of   taxes   in   certain   cases 
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governme2ital  eapacit}-  subject  to  judicial  control,^^  nor  their  orders,  unless  void  for 
want  of  Jurisdiction,  subject  to  collateral  attack.^*  An  injunction  against  an  illegal 
act  will  not  rei?trict  subsequent  regular  action.^^  The  detennination  of  the  board  of 
county  commissioners  in  a  matter  in  which  it  acts  judicially  and  has  jurisdiction 
of  the  subject-matter  and  tlie  parties  is  as  binding  as  the  adjudications  of  any  other 
court,^^  but  no  presimiptions  will  be  indulged  in  favor  of  the  board's  jurisdiction, 
and  its  judgment  will  be  void  unless  it  be  aifirmatively  shown  that  jurisdiction  was 
acquired.^" 

Poivers  and  duties  of  other  county  oficers. — The  official  powers  and  duties  of 
the  various  county  officers  other  than  the  county  board  are  dependent  on  statute. 
Some  recent  cases  are  catalogued  below.^*  Substituting  one  county  officer  for  an- 
other confers  the  powers  and  duties  of  the  latter  upon  the  former,  except  where  the 


Avill  not  be  interfered  with  by  a  court,  where 
tlie  fee  is  made  conting-ent  and  is  fixed  at 
five  per  cent;  and  wliere  two  separate  con- 
tracts have  been  entered  into,  and  the  par- 
ties refuse  to  treat  tlie  second  as  supersed- 
ing the  first,  a  court  will  not  under  the  cir- 
cumstances of  this  case  decree  differently. 
State  V.  Taylor,  3  Ohio  N.  P.  (N.  S.)  505.  Dis- 
cretion of  county  court  in  fixing  salary  of 
county  treasurer  not  subject  to  judicial  con- 
trol. Sanderson  v.  Pike  County,  195  Mo.  598, 
93    S.    W.    942. 

33.  The  function  performed  by  a  county 
court  in  ordering  an  election  under  the  stat- 
iite  is  legislative  or  governmental  (Mann  v. 
Mercer  County  Court,  58  W.  Va.  651,  52  S.  E. 
776),  with  which  a  court  of  equity  cannot 
interfere  by  an   injunction    (Id.). 

34.  The  determination  of  the  board  in 
passing  on  a  claim  against  the  county  can- 
not be  collaterally  assailed.  Riverside  Coun- 
ty V.  Tawman  &  E.  Mfg.  Co.  [Cal.  App.]  86 
P.  900.  Negligent,  unwise,  or  harmful  con- 
duct by  a  board  of  commissioners  will  not. 
in  tlie  absence  of  fraud,  oust  its  jurisdiction 
or  impeach  its  integrity  in  a  collateral  pro- 
ceeding. A  mere  finding  of  unwise  or  great- 
ly erroneous  conduct  not  ground  for  restrain- 
ing commissioners  from  accepting  a  public 
work  performed  pursuant  to  an  alleged 
fraudulent  contract.  Board  of  Com'rs  of  La 
Porte  County  v.  "W^olff  [Ind.]  76  N.  E.  247. 
The  decision  of  the  board  on  facts  determina- 
tive of  its  jurisdiction  is  not  subject  to  col- 
lateral attack.  Sufficiency  of  a  notice  of  tlie 
construction  of  a  drain.  Brooks  v.  Morgan 
[Ind.  App.]  76  N.  E.  331.  An  action  to  re- 
strain the  construction  of  a  drain,  being  a 
collateral  attack  upon  the  action  of  the 
board  of  commis.sioners.  cannot  be  main- 
tained unless  sucli  action  was  void  for  want 
of  jurisdiction.     Id. 

35.  A  judgment  restraining  acts  of  coun- 
ty officers  because  of  noncompliance  with 
the  statute  would  not  affect  subsequent  acts 
in  due  conformity  thereto.  In  the  matter  of 
issuing  bonds  and  constructing  a  county 
court  house.  State  v.  Newton  County  Com'rs 
[Ind.  App.]   76  N.  E.  308. 

36.  Brooks  v.  Morgan  [Ind.  App.]  76  N.  E. 
331. 

37.  Brooks  v.  Morgan  Ind.  App.]  76  N.  E. 
331.  Like  other  courts  of  inferior  and  limit- 
ed jurisdiction,  its  records  must  show  the 
jurisdictional  facts  to  make  its  acts  valid. 
Id. 

38.  County  attorney:  LTnder  Wilson's  Rev.  & 


Ann.  St.  1903.  §  12S9,  the  county  attorney 
is  authorized  to  appear  for  and  bind  the 
county  in  any  litigation  in  which  the  county 
is  a  party,  and  he  need  not  regard  the  orders 
or  directions  of  the  board  of  commissioners 
to  him  in  such  litigation.  Board  of  Com'rs 
of  Logan  County  v.  State  Capital  Co.  [Okl.] 
86    P.    518. 

Superintendent  of  health:  Held  authorized 
to  hire  immune  person  to  attend  an  insolv- 
ent person  afflicted  with  small-pox.  Cop- 
pie  V.  Davis  County  Com'rs,  138  N.  C.  127, 
50  S.  E.  574. 

Trea.surer:  Under  Wilson's  Rev.  &  Ann. 
St.  1903,  c.  75,  §  101,  it  is  the  duty  of  the 
county  treasurer  to  select  the  newspaper  in 
which  the  delinquent  tax  list  is  to  be  pub- 
lished, and  in  performing  such  duty  he  is  not 
governed  by  any  order  or  direction  of  the 
board  of  county  commissioners  in  relation 
thereto.  Board  of  Com'rs  of  Logan  County 
V.   State   Capital    Co.    [Okl.]    86   P.    518. 

Comptroller:  Comptrollers  are  generally 
placed  under  the  duty  of  enforcing  the  pay- 
ment of  all  money  due  the  public  treasury. 
Commonwealth  v.  Shoener,  25  Pa.  Super.  Ct. 
526.  Under  Act  June  27,  1895,  P.  L.  403,  the 
county  comptroller  in  counties  containing 
150,000  inhabitants  or  over  is  the  proper  offi- 
cial to  require  all  officers  who  receive  public 
money  of  the  county  to  pay  over  the  same  at 
the  time  and  in  the  manner  provided  by  law. 
Id. 

Auditor:  In  Indiana  must  publish  in  two 
newspapers  the  list  of  allowances,  under  Acts 
1903,  p.  360,  c.  207,  construing  the  word  "no- 
tices" as  including  statements  or  allowances. 
Cheney  v.  State,  165  Ind.  121,  74  N.  E.  892.  In 
Pennsylvania,  under  §  8  of  Act  of  June  27, 
1895,  P.  L.  403,  a  county  auditor  should  not 
refuse  to  approve  and  certify  a  bill,  claim, 
or  demand  until  after  he  has  investigated 
the  matter  as  indicated  by  the  statute. 
Douglas  V.  McLean,  25  Pa.  Super.  Ct.  9. 

Clerli:  The  county  clerk  must  record  a 
deed  when  lodged  in  his  office  for  record, 
ackno'wledged  and  certified  according  to  law, 
although  by  his  predecessor's  deputy  witli 
whom  it  was  not  lodged  for  record.  Such 
deed  not  disentitled  to  record  because  ac- 
knowledged and  certified  to  by  the  deputy  of 
the  predecessor  of  the  county  clerk  by  whom 
it  was  recorded.  Hunt  v.  Nance  [Ky.]  92  S. 
W.    6. 

See,  also,  .\ttorneys  and  Counselors,  7  C. 
L.  3'i.''i;  Clerks  of  Courts,  7  C.  L.  656,  and 
like   title.s. 
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statute  provides  otherwise.^®     Specaal  boards  wiih  special  powers  are  regulated  by 
statute.*"* 

(§3)  0.  Suits  and  demands.^^ — ^A  county  in  its  corporate  capacity  is  a  com- 
petent and  proper  party  to  sue  for  the  enforcement  of  all  contracts  aiid  obligations 
in  its  behalf,  unless  otlierwise  provided  by  statute/^  which  is  not  impaired  by  the 
fact  that  the  obligution  is  requii-ed  to  be  discharged  by  payment  of  a  liquidated  sum 
to  the  treasurer  on  demand.*^  The  board  may  compromise  a  litigation**  or  a  claim 
even  tliough  some  invalid  items  be  included/^  may  expend  county  funds  in  its  de- 
fense, when  sued  in  its  corporate  capacity,*®  and  it  is  its  duty  to  defend  such  actions 
in  the  interests  of  taxpayers.*^  Appeals  from  adverse  judgments  may  be  taken  by 
the  board  only  and  not  by  individual  members  of  it.*^  The  successors  of  tlie  members 
of  the  fiscal  court  in  office  at  the  time  a  rule  nisi  was  made  may  be  brought  into 
court  and  such  rule  made  absolute,  or  other  proper  order  entered.*®  A  county 
cannot  maintain  an  action  for  an  accounting  against  one  of  its  own  officers,  in  the 
absence  of  mutuality  of  accounts  or  of  complications  that  cannot  be  expediently 
ascertained  in  a  court  of  law.^"*  The  power  of  taxpayers  to  sue  on  the  bonds  of  coun- 
ty officials  is  controlled  by  law,^^  but  their  mere  representation  by  an  attorney  in  a 
suit  against  the  county  does  not  give  them  the  right  to  control  the  appeal  from  the 
judgment.^^  A  suit  brought  by  a  person  at  the  instance  of  a  county  to  have  certain 
of  its  warrants  declared  void  and  to  enjoin  the  holder  from  procuring  payment  of 
them  and  the  county  from  paying  them  will  be  treated  as  having  been  brought  by  the 
county  itself  f^  the  part  of  the  decree  restraining  the  county  will  then  be  ineffectual, 
as  in  such  a  case  the  county  would  not  be  enjoined,  and  tlie  part  restraining  the 
holder  of  the  warrants  may  be  waived  by  the  county."    Tlie  statute  of  limitations 


39.  By  substituting-  controller  for  auditor, 
duty  of  approving  compensation  for  county 
treasurer  as  fixed  by  county  commissioners 
devolved  upon  the  former.  Scranton  v. 
Lackawanna  County  [Pa.]  63  A.  968. 

40.  Under  St.  1896.  p.  497,  c.  500,  the  spe- 
cial board  provided  for  had  supervision  over 
all  contracts  relating  to  the  structure  there- 
in contemplated,  whether  original  or  addi- 
tional or  a  new  one,  to  replace  the  original 
which  the  contractor  had  abandoned.  Cut- 
ter V.  Middlesex  County,  189  Mass.  451,  75 
N.  E.  954.  Contract  construed  as  coming 
under  the  statute.     Td. 

41.  See  5   C.  L.  863,  n.   28  et  seq. 

43.  Johnson  County  v.  Chamberlain  Bank- 
ing House  [Neb.]  104  N.  W.  1061.  In  Ten- 
nessee the  power  to  bring  suit.s  for  counties 
and  employ  counsel  for  that  purpose  is  vest- 
ed solely  in  the  justices  of  the  county  in 
quarterly  court  duly  assembled.  Chairman 
of  county  court  without  authority  except  to 
employ  attorney  where  county  is  sued,  and  in 
such  case  the  fee  of  counsel  is  to  be  fixed 
by  the  court  trying  the  case.  State  v.  True 
[Tenn.]   95  S.  W.   1028. 

4.3.  Johnson  County  v.  Chamberlain  Bank- 
ing House  [Neb.]   104  N.  W.  1061. 

44.  Under  its  general  authority  to  sue 
and  be  sued.  Board  of  Com'rs  of  Onslow 
County  V.  Tollman  [C.  C.  A.]   145  F.  753. 

45.  •  Although  a  large  part  of  certain  coun- 
ty warrants  were  declared  invalid  by  decree 
of  court,  the  county  might  compromise  the 
holder's  claim  by  giving  tax  certificates  in 
exchange.  Multnomah  County  v.  First  Nat. 
Bank  [Or.]  82  P.  23.  But  see  Multnomah 
County  V.  White  [Or.]  85  P.  78. 


4Q.  Altliough  tliey  are  the  sole  defendants. 
Board  of  Com'rs  of  Jackson  County  v.  Brana- 
man   [Ind.]   76  N.  B.  1030. 

47.  Board  of  Com'rs  of  Jackson  County  v. 
Branaman  [Ind.]  76  N.  E.  1030. 

48.  An  appeal  from  a  judgment  against  a 
board  of  county  commissioners,  rendered  in 
an  action  involving  its  ofl^.cial  powers  and 
duties,  can  be  taken  or  authorized  by  the  ac- 
tion of  the  board  only,  not  by  individual 
members  thereof.  State  v.  Sweaas  [Minn.] 
107  N.  W.  404. 

49.  Rule  nisi  that  fiscal  court  erect  a 
court  house.  Fiscal  Ct.  of  Marion  County 
v.   Marion   Circuit  Ct.   [Ky.]    89   .S.    W.   704. 

r,0.  Hulsey  v.  Walker  County  [Ala.]  40  So. 
311.  A  mere  averment  that  it  js  difficult 
to  determine  the  amounts  due  is  Insufficient. 
Id. 

5t.  The  Colorado  act  empowering  taxpay- 
ers to  sue  on  the  bonds  of  county  officers 
having  first  given  security  for  costs  is  valid. 
Title  of  act  held  sufllcient.  Construing 
amended  Gen.  St.  §  50,  c.  23.  Paterson  v. 
AVatson  [Colo.]  83  P.  958. 

r.3.  Taxpayers,  not  made  parties  to  a  suit 
against  a  county,  but  permitted  on  petition 
to  have  an  attorney  "represent  them  in  the 
action,"  cannot  control  the  appeal  from  a 
judgment  in  such  action  against  the  county. 
Action  for  proceeds  of  bonds  declared  illegal. 
Board  of  Com'rs  of  Newton  County  v.  Wild 
[Ind.   App.]    76   N.   E.    256. 

53.  Multnomah  County  v.  First  Nat.  Bank 
[Or.]    82  P.    23. 

54.  Multnomah  County  v.  First  Nat.  Bank 
[Or.]  82  P.  23;  Multnomah  County  v.  White 
[Or.]   85  P.  78. 
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does  not  nm  against  counties  in  personal  actions  when  suing  in  their  goyernmental 
capacity.^^ 

(§3)  If.  Contracts/'^  debts/''  and  expenditures. — Counties  may  enter  into 
contracts  only  in  the  manner/^  on  the  terms/''  for  the  purposes/*'  and  for  the  amount 
allowable  for  the  particular  purposes®^  warranted  by  law;  and  acceptance  of  a  con- 
tract objectionable  only  because  it  omitted  an  illegal  stipulation  may  be  compelled.®^ 
The  board  of  supervisors  of  a  county,  in  the  absence  of  statutory  restrictions,  may 
purchase  personal  property  in  the  open  market*'^  and  lawfully  issue  warrants  in 
payment  therefor.®*  A  board  of  supervisors  imder  its  authority  to  employ  counsel  in 
actual  litigations  cannot  engage  an  attorney  on  a  general  retainer.®^  A  committee 
appointed  by  a  board  of  supervisors  to  investigate  and  prosecute  a  claim  of  the 
county  has  power  to  employ  an  attorney.®®  Authority  to  relet  a  contract  "not  com- 
pleted within  the  time  specified"  includes  contracts  never  begun.®^     Promises  made 


S^.  Suit  to  recover  interest  on  not©  given 
for  sale  of  school  lands  belong'ing-  to  coun- 
tJ^  Delta  County  v.  Blackburn  [Tex.]  15 
Tex.  Ct.  Rep.  908.  93  S.  W.  419. 

56.  See  5  C.  L.  864. 

57.  See    5   C.    L.    862. 

58.  Contract  void  for  failure  to  comply 
with  statute  by  having  specifications  writ- 
ten into  a  book  open  to  public  inspection 
four  weeks  before  opening-  of  bids,  and  by 
having  the  contract  and  sureties  approved  by 
a  judge  of  the  court  of  common  pleas  of  the 
county.  Venango  County  v.  Penn  Bridge  Co. 
[Pa.]  64  A.  445.  The  validity  of  a  lease  con- 
tract executed  by  a  county  judge  pursuant 
to  an  order  of  the  commissioner's  court,  is 
not  affected  by  the  failure  to  enter  the  or- 
der on  the  minutes.  Slaughter  v.  Mallet 
Land  &  Cattle   Co.    fC.   C.   A.]    141  F.    2S2. 

59.  The  board  of  supervisors  may  not 
make  the  use  of  a  union  label  one  of  the  con- 
ditions of  letting  a  contract  f or  '  w^ork,  as 
requiring  that  "Allied  Printing  Trades  Coun- 
cil" label  be  used  in  printing  tlie  journal 
of  the  board.  People  v.  Edgcomb,  98  N.  T. 
S.    965. 

60.  The  board  of  supervisors  cannot  with- 
draw from  a  county  officer  a  portion  of  the 
duties  pertaining  to  his  ofHce  and  contract 
with  a  tliird  person  for  tlieir  performance, 
payment  therefor  to  be  made  from  tlae  coun- 
ty treasury.  Hence  a  contract  for  making  a 
delinquent  tax  list  is  not  within  the  author- 
ity of  the  board  of  supervisors,  such  duty  be- 
longing to  office  of  county  treasurer  (Mas- 
sie  V.  Harrison  County  [Iowa]  105  N.  W.  507), 
although  it  may  authorize  employment  of 
additional  clerical  help  (Id.).  A  contract  by 
w^liich  county  officials  authorize  the  collec- 
tion of  forfeited  taxes  does  not  create  an 
obligation  whicli  is  enforceable  against  tlie 
county.  State  v.  Gibson,  2  Ohio  N.  P.  (N. 
S.)    221. 

Tax  ferretinisr  eontraets:  A  county  can- 
not make  a  : contract  engaging  a  'person  to 
discover,  for  purposes  of  assessment,  hid- 
den and  untaxed  property.  Stevens  v.  Hen- 
ry County.  218  III.  468,  73  N.  E.  1024,  rvg. 
120  111.  App.  344.  The  board  of  commission- 
ers in  Colorado  has  no  powers,  oxpi-ess  or 
Implied  to  make  a  contract  Cor  the  assess- 
ment of  omitted  property  and  the  collection 
of  the  taxes  thereon  CChase  v.  Boulder  Coun- 
ty Com'rs  [Colo.]  86  P.  1011).  and  such  a 
contract  may  be  further  rendered  unenforce- 


able by  the  refusal  of  the  county  assessor 
to  assess  or  the  county  treasurer  to  collect 
taxes  on  such  property  discovered  pursuant 
to  the  contract,  thereby  rendering  a  compu- 
tation of  plaintiff's  damages  impossible  (Id.). 
A  contract  for  publication  of  list  of  person- 
al property  as  returned  by  assessor  and  for 
mailing  a  copy  of  the  paper  to  each  person 
whose  name  appears  therein,  held  ultra 
vire.s.     Brown  v.   State   [Kan.]    84  P.  549. 

Allownnoes  to  officers:  The  board  of  coun- 
ty commissioners  has  no  authority  to  incur 
expenses  for  the  .convenience  of  the  grand 
jury,  even  if  for  necessary  services.  May 
not  engage  a  stenographer  for  grand  jury 
to  be  paid  out  of  county  funds.  Ballinger's 
Ann.  Codes  &  St.  §  6810.  Mather  v.  King 
County,  39  Wash.  693,  82  P.  121.  The  power 
of  a  board  of  supervisors  to  regulate  the  ad- 
ditional salary  of  circuit  judges  attaches  to 
the  office  of  judge,  not  the  man.  A  resolu- 
tion granting  a  particular  circuit  judge  of 
Saginaw  county  extra  compensation  for  ex- 
tra work  during  the  illness  of  his  associate 
is  unauthorized.  Beach  v.  Kent  [Mich.]  12 
Det.  Leg.  N.  747,  105  N.  W.  8&7. 

61.  A  contract  authorizing  compensation 
to  an  officer  in  excess  of  the  statutory 
am.ount  is  void.  Massie  v.  Harrison  County 
[Iowa]  105  N.  W.  507.  An  allowance  of 
$1,250  per  annum,  made  by  county  commis- 
sioners to  a  prosecuting  attorney,  whei-eas 
§  845  limits  the  allowance  to  $250  for  each 
case  in  which  counsel  is  employed,  will  be 
upheld  by  a  court  only  in  the  event  the 
number  of  cases  exceeds  five  in  a  given 
year.  State  v.  Taylor,  3  Ohio  N.  P.  (N.  S.) 
505. 

62.  Mandamus  will  lie  to  compel  approv- 
al of  a  contractor's  bond  rejected  for  the 
sole  reason  that  it  omitted  the  illegal  stipu- 
lation, his  bid  having  been  accepted  and  no 
objection  to  it  being  raised  (People  v.  Edg- 
comb. 9,8  N.  Y.  S.  965),  and  the  county  cannot 
urge  estoppel  on  the  ground  that  the  bid 
was  made  with  knowledge  of  the  unlawful 
requirement   (Id.). 

€3,  64.  Riverside  County  v.  Tawman  &  E. 
Mfg.  Co.   [Cal.  App.]    86  P.   900. 

65.  On  an  annual  salary.  Vincent  v.  Nas- 
sau  County,   96  N.  Y.  S.   446. 

66.  People  V.  Delaware  County  Sup'rs, 
108  App.  Div.   83,  95  N.  Y.  S.   45S. 

67.  Within  Cobbey's  Ann.  St.  1903,  §  5519. 
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by  officers  liavino:  no  authority  cannot  bind  the  county.^®  Xeither  of  two  counties 
acting  concurrently  in  tlie  construction  of  a  bridge  across  a  stream  forming  a  bound- 
ary line  between  them  can  subsequently  withdraw  from  the  undertaking  without  the 
consent  of  the  c-tlier.*'^ 

In  some  states,  contracts  whose  payment  is  not  provided  for  are  invalid/"  but 
the  possibility  that  a  tax  to  meet  the  cost  may  be  invalid  does  not  invalidate  the 
contract."^ 

IMembers  of  county  boards/^  or  tlieir  appointees/^  are  frequently  prohibited 
from  having  a  pecuniary  interest  in  a  contract  with  the  county  to  render  services  or 
furnish  supplies,  even  though  the  contract  is  without  fraud  or  prejudice  to  the  coun- 
ty/* 

A  contract  of  the  county  may  be  ratified  by  part  allowance  of  a  claim  for  serv- 
ices rendered  under  it/"  or  by  receiving  proceeds  of  it  and  recognizing  it  in  subse- 
quent transactions/''  or  the  drawing  and  paying  of  a  warrant  issued  pursuant  to  it/' 
but  there  can  be  no  ratification  of  a  contract   ultra  vires.'^^ 


Gutschow   V.   Washington   County    [Neb.]    104 
N.   W.    602. 

68.  A  county  is  not  liable  for  promises 
made  by  them  beyond  their  statutory  power 
to  bind  the  county.  One  quarantined  for  a 
month  by  health  officers  for  small-pox,  though 
in  fact  no  case  existed,  with  promises  that 
his  crop  would  be  taken  care  of,  which  were 
broken  and  the  crop  lost.  Beeks  v.  Dick- 
inson County  [Iowa]  IDS  N.  W.  311.  A  local 
board  of  health  can  create  no  liability  upon 
the  county  not  imposed  by  law,  although 
acting  under  the  directions  of  the  board  of 
supervisors.  Promise  to  care  for  crop  of 
one  quarantined.     Id. 

69.  Code  §  1510,  providing  that  neither 
county  without  the  consent  of  the  other  can 
vacate  a  road  across  county  lines,  held  ap- 
plicable to  bridges.  Bremer  County  v.  Wal- 
stead  [Iowa]  106  N.  V\'.  352.  In  adopting  re- 
solutions whereby  each  county  agreed  to  pay 
one-half  of  a  proposed  joint  bridge,  the  coun- 
ties acted  concurrently,  although  the  resolu- 
tion of  the  defendant  county  did  not  in  terms 
refer  to  the  prior  resolution  passed  by  plain- 
tiff county.     Id. 

70.  An  ordinance  providing  for  the  dedi- 
cation of  a  part  of  the  authorized  parish 
tax  to  the  payment  of  public  improvement 
contracted  for  is  a  sufficient  provision  for 
the  payment  of  the  debt  to  be  incurred.  Du- 
puy  V.  Police  Jury  of  Iberville,  115  La.  579, 
39  So.  627.  The  dedication  of  a  portion  of  a 
tax  to  the  payment  of  a  new  court  house 
is  not  affected  by  a  subsequent  increase  in 
the  estimate  of  tiie  cost  of  the  improvement 
(Id.,  reaffirmed  [La,]  41  So.  91).  nor  by  a  sub- 
sequent change  in  its  site  (Id.),  and  such 
dedication,  when  the  ordinance  does  not 
specify  the  length  of  time  it  shall  run.  must 
by  statute  run  ten  years  if  necessary  for  the 
payment  of  the  debt,  but  cannot  run  long- 
er, under  Rev.  St.  §  2449,  and  Act  No.  32,  p. 
39,  of  1902  (Id.).  A  contract  for  a  public  im- 
provement,  for   which   it   is   necessary   to   in- 

,cur  a  debt  payable  from  the  estimated  sur- 
*plus  of  the  parish  revenues,  may  be  made 
upon  the  basis  of  cash  realized  or  to  be  real- 
ized from  certificates  of  parish  indebtedness, 
to  the  payment  of  which  the  surplus  is  dedi- 
cated   (Id.). 

71.  A  contract  for  the  erection  of  a  court 


house  is  not  rendered  invalid  and  Its  execu- 
tion enjoinable  because  the  levy  of  a  special 
tax  in  payment  of  the  debt  beyond  the  cvir- 
rent  year  mav  be  invalid.  Tally  v.  Com'rs 
Ct.   [Ala.]    39  So.   167. 

73.  A  member  of  the  county  court  can- 
not contract  with  the  county  to  render  ser- 
vices or  furnish  materials  or  supplies  for 
compensation.  Sale  of  supplies  to  superin- 
tendent of  workhouse  by  a  member  of  county 
court,  invalid.  Madison  County  v.  Alexander 
[Tenn.]    94    S.   W.    604. 

73.  A  contract  between  the  appointee 
of  the  county  commissioners  for  superin- 
tendent of  a  public  improvement  and  the 
contractors,  whereby  the  former  agreed  to 
work  for  the  latter  at  a  daily  wage  as  a 
laborer  on  the  improvement,  is  void,  under 
Burns'  Ann.  St.  1901,  §  2136.  Cheney  v. 
Unroe    [Ind.]    77    N.   E.    1041. 

74.  Cheney  v.  Unroe    [Ind.]   77  N.  E.   1041. 

75.  Evidence  of  a  part  allowance  of  a 
physician's  claim  for  services  in  attending 
poor  persons  is  competent  to  show  ratifica- 
tion of  his  acts  by  county  board.  Such  evi- 
dence not  merely  showing  an  offer  to  com- 
promise the  claim.  Dieffenbacher  v.  County 
of  Mason,  117  111.  App.  103.  Rule  not  af- 
f*^cted  by  withdrawal  of  such  claim  and 
the  substitution  of  a  larger  one  for  the 
same  services,  which  was  wholly  rejected. 
Id. 

76.  The  commissioner's  court  recognized 
a  lease  by  receiving  rentals  thereunder,  and 
ratified  it  by  making  subsequent  contracts 
involving  the  leased  lands  subject  to  it. 
Slaughter  v.  Mallet  Land  &  Cattle  Co.  [C. 
C.  A.]  141  F.  282. 

77.  The  drawing  and  paying  of  a  war- 
rant in  connection  with  a  purchase  by  a 
county  judge  on  behalf  of  a  county  is  suf- 
ficient to  show  ratification  by  the  commis- 
sioner's court  and  to  convey  title  to  a  safe 
given  in  part  payment  by  the  county,  al- 
though no  bill  of  sale  was  ever  given  and  no 
order  embodying  the  sale  was  ever  spread 
on  the  minutes  of  the  commissioner's  court. 
Woodward  v.  San  Antonio  Traction  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  364,  95  S.  W. 
76. 

78.  The  quarterly  court,  having  no  power 
to  employ  counsel  and  procure  a  suit  to  be 
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A  count}'  may  be  liable  on  an  implied  contract/^  but  not  for  a  purjwsc  for 
which  an  express  contract  would  be  invalid.^"  The  performance  of  a  contract  will 
not  be  enjoined  for  mere  illegalit}-  in  the  absence  of  injury  to  the  public  revenues  *- 
but  payment  of  a  contract  ultra  vires  may  be,  although  entered  into  and  executed  in 
good  faith.'^  Acceptance  of  a  public  improvement  and  payment  therefor  wiU  not 
be  enjoined  in  tlie  absence  of  fraud. ^^ 

Delis  and  expenditures.^^ — Special  constitutional  or  legislative  pro\'isions  are 
usually  made  for  e-special  or  extraordinary  expenditures.*^ 

Tlie  original  county,  upon  the  dissolution  of  a  de  facto  county  created  out  of  its 
territor}-,  although  placed  in  statu  quo,  is  not  the  successor  of  the  de  facto  corpora- 
tion so  as  to  be  liable  for  its  debts.*®     In  Idaho  the  detached  portion  of  a  county 


brought  to  prevent  a  misappropriation  of  the 
public  scliool  funds  in  the  hands  of  the 
trustee  of  the  county,  could  not  ratify  the 
act  of  its  chairman  in  doing  so.  State  v. 
True  [Tenn.]  95  S.  W.  102S.  Held  facts  upon 
which  finding-  of  ratification  is  made  are  in- 
sufficient, and  are  based  on  incompetent  evi- 
dence.     Id. 

79.  In  order  to  hold  a  county  liable  on 
an  implied  co.ntract  for  medical  services  for 
poor  persons,  it  must  be  shown  that  the 
overseer  had  notice  of  the  necessity  of  the 
services  and  that  he  refused  or  neglected  to 
act  in  the  premises.  Dieffenbacher  v.  Coun- 
ty of  Mason,  117  111.  App.  103.  Evidence  con- 
flicting, verdict  of  jury  that  no  notice  was 
given,    conclusive.     Id. 

50.  In  the  absence  of  any  authority  to 
make  an  express  contract  of  employment 
on  the  part  of  a  county  court,  there  can 
be  no  implied  promise  to  pay.  State  v. 
True    [Tenn.]    95   S.   W.   1028. 

51.  The  performance  of  a  contract  be- 
tween a  county  and  an  individual  to  dis- 
cover unassessed  property  will  not  be  en- 
joined merely  because  it  is  illegal  without 
any  averment  that  it  will  injuriously  affect 
the  public  revenues.  County  of  Henry  v. 
Stevens,  120  111.  App.  344.  An  arrange- 
ment whereby  a  police  jury  ^vas  able  to 
make  a  contract  for  a  public  improvement 
on  a  cash  basis  furnishes  no  ground  for 
complaint  by  taxpayers  in  the  absence  of 
any  showing  of  injury  to  them  by  the  trans- 
action, though  statute  contemplates  pay- 
ments in  futuro.  Dupuy  v.  Police  Jury  of 
Iberville  [La.]  41  So.  91. 

52.  Publication  of  assessor's  list  of  per- 
sonal property,  not  authorized  by  statute. 
Brown   v.   State    [Kan.]    84   P.    549. 

83.  A  board  of  commissioners  will  not 
be  restrained  from  accepting  a  public  -work 
and  paying  therefor  pursuant  to  a  con- 
tract ■without  proof  of  fraud  in  the  execution 
of  the  same.  Board  of  Com'rs  of  La  Porte 
County  V.  Wolff  [Ind.]  76  N.  E.  247.  Proof 
of  fraud  not  sustained  by  a  finding  that 
the  acts  of  the  board  in  relation  to  the 
matter  were  so  far  erroneous  as  to  amount 
In   law   to   a   fraud   upon   the   taxpayers.     Id. 

84.  See    5    C.    L.    861. 

85.  An  indebtedness  for  a  road,  being  an 
extraordinary  expense,  and  in  excess  of  the 
revenues  provided  for  that  year  and  not 
having  been  authorized  by  a  two-thirds  vote 
of  the  people  at  an  election  held  for  that 
purpose,  was  in  violation  of  Const,  art.  8, 
§    3.      McNutt    V.    Lemhi    County    [Idaho]     84 


P.  1054.  Expending  funds  for  building  a 
court  house,  bridge,  or  wagon  road,  is  not 
an  ordinary  expense  within  the  general  au- 
thority usually  conferred  upon  county  com- 
missioners.    Id. 

80.     Barnard   &  Co.  v.  Polk  County  Com'rs 
[Minn.]    lOS   N.  TV^  294. 

NOTE.  Liability  for  debts  of  predecessor 
county:  In  view  of  the  many  unsuccess- 
ful attempts  to  organize  new  counties  from 
portions  of  the  territory  of  existing  counties, 
it  is  somewhat  remarkable  that  there  are 
so  few  authorities  upon  the  direct  question 
involved.  Where  an  existing  corporation  is 
dissolved  and  its  territory  annexed  to  an- 
other corporation,  the  latter  succeeds  to 
the  obligations  as  well  as  to  the  property 
of  the  dissolved  corporation.  It  takes  the 
burdens  with  the  benefits.  The  same  result 
follows  when  a  public  corporation  is  dis- 
solved and  subseauently  reincorporated,  or  a 
new  corporation  is  created  embracing  sub- 
stantiallj-  the  same  territory  and  inhabitants 
as  the  old.  The  effect  of  such  a  procedure 
is  merely  to  give  new  form  to  the  old  cor- 
poration, and  the  net\^  corporation  is  regard- 
ed as  the  successor  of  the  old.  The  liability 
for  the  debts  of  the  old  corporation  then 
rests  upon  the  theory  that  the  one  cor- 
poration is  the  successor  of  the  other,  or 
upon  the  general  principle  that  the  cor- 
poration which  receives  the  territory  of  the 
old  and  the  benefits  resulting  therefrom 
must  also  assume  the  debts.  Broughton  v. 
Pensacola,  93  U.  S.  266,  23  Law.  Ed.  896; 
Mobile  V.  Watson,  116  U.  S.  289,  29  Law. 
Ed.  620;  Mount  Pleasant  v.  Beckwith,  100 
U.  S.  514.  25  Law.  Ed.  "699;  Riley  v.  Tov.'n- 
ship  of  Garfield,  54  Kan.  463,  38  P.  560: 
Ranken  v.  McCallum,  26  Tex.  Civ.  App.  83,  GO 
P.  W.  975;  Folsom  v.  Greenwood  Co..  130 
F.  730;  Id.  [C.  C.  A.]  137  F.  449;  Ruohs 
V.  Athens,  91  Tenn.  20,  18  S.  W.  400,  30  Am. 
St.  Rep.  858;  Hill  v.  Kahokia,  35  F.  32; 
Devereaux  v.  Brownsville,  29  F.  742;  Brewis 
V.  Duluth,  13  F.  334;  O'Connor  v.  Memphis, 
6  Lea  [Tenn.]  730;  People  v.  Board.  94  N.  Y. 
2G3;  Schriber  v.  Langlade.  66  "^"is.  629.  29 
N.  W.  547,  554;  Ross  v.  Wimberly,  60  Miss. 
345;  Amy  v.  Selma,  77  Ala.  103;  City  of 
Brown v.ood  v.  Noel  [Tex.  Civ.  App.]  43  S.  W. 
890;  Broadfoot  v.  Fayetteville,  124  N.  C.  478. 
32  S.  E.  804,  70  Am.  St.  Rep.  610:  Board  of 
Com'rs  V.  Clarke.  12  Okl.  197.  70  P.  206: 
Shapleigh  v.  San  Angelo,  167  U.  S.  646,  42 
Lavr.  Ed.  310. — From  opinion  in  Barnard 
&  Co.  V.  Polk  County  Com'rs  [Minn.]  108  N. 
W.   294. 
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annexed  to  another  comity  continues  to  be  liable  for  its  ratable  proportion  of  tlie 
debts  of  the  county  from  which  it  was  severed,^^  which  the  annexing  county  by  its 
warrants  must  pay  to  the  coimty  diminished;***  but  such  warrants  are  to  be  paid 
only  out  of  taxes  collected  from  the  annexed  territory  in  tlie  statutory  manner/^  and 
not  out  of  the  sums  received  by  the  annexing  county  from  the  original  county  to 
maintain  government  in  the  annexed  territory  during  the  time  for  which  taxes 
could  not  be  levied  and  collected  from  it.^° 

Bonds. ^^ — Wliich  officers  may  issue®^  or  execute  county  bonds,®*  and  what  for- 
malities are  necessary,®*  is  prescribed  by  law.  The  more  general  aspects  of  this  part 
of  the  law  are  reserved  to  a  separate  title.®^  Tlie  issuance  by  the  authority  of  the 
commissioners'  court  of  interest  bearing  waiTaats  payable  at  stated  times  in  the  fu- 
ture for  the  amount  of  a  debt  contracted  for  the  building  of  a  court  house  is  not 
an  issuance  of  county  bonds  requiring  a  special  election.®®  Provisions  as  to  what 
a  notice  of  a  special  election  shall  contain  are  directory  in  so  far  as  it  is  adequately 
provided  by  other  laws.®^  The  same  has  been  held  r&specting  provisions  as  to  which 
officer  shall  deliver  tlie  bonds,®*  as  to  the  manner  of  payment  of  interest®®  An  is- 
sue of  less  than  the  statutory  amount  of  aid  bonds  in  consequence  of  a  compromise 
with  their  beneficiary  is  valid.^    They  are  not  necessarily  void  because  of  their  de- 


87.  Construing  Const,  art.  18,  §  3.  Sho- 
shone County  V.  Profit  [Idaho]  84  P.  712. 
Prohibits  saddling  debt  on  annexing  county 
as  well  as  leaving  it  on  former  county. 
Id.  Act  March  10,  1903,  providing  for  an- 
nexation of  a  part  of  Shoshone  County  to 
Nez   Perce    county,    held   constitutional.     Id. 

88.  The  legislature  may  properly  provide 
that  the  county  annexing  a  portion  of  an- 
other county  shall,  by  its  warrants,  pay 
the  latter  the  ratable  proportion  of  the 
debts  to  be  borne  by  the  detached  ter- 
ritory. Shoshone  County  v.  Profit  [Idaho] 
84   P.   712. 

89.  Shoshone  County  v.  Profit  [Idaho] 
84  P.  712.  Warrants  drawn  by  a  county  an- 
nexing a  portion  of  another  county  in  favor 
of  the  latter  for  the  proportionate  part  of 
the  indebtedness  to  be  borne  by  the  de- 
tached territory  are  payable  out  of  a  special 
fund  to  be  raised  by  taxation  only.  Sho- 
shone  County   v.   Schuldt    [Idaho]    86   P.    418. 

90.  The  casla  received  by  the  annexing 
county  from  the  county,  a  part  of  whose  ter- 
ritory has  been  detached,  is  intended  and 
available  to  compensate  the  annexing  coun- 
ty for  current  expenses  in  maintaining  gov- 
ernment in  the  annexed  territory  during  the 
time  for  which  it  could  not  levy  and  col- 
lect taxes  from  it.  Shoshone  County  rv. 
Schuldt   [Idaho]    86  P.  418. 

91.  See    5    C.    L.    866. 

93.  The  county  officers  of  counties  In 
Nebraska  are  invested  with  authority  to 
issue  county  bonds  for  precinct  indebtedness 
and  to  maite  the  customary  recitals  there- 
in. Piatt  v.  Hitchcock  County  [C.  C.  A.] 
139    F.    929. 

93.  A  statutory  direction  that  county 
bonds  be  "issued"'  by  the  board  of  trustees 
does  not  require  the  bonds  to  be  "executed" 
by  the  trustees.  Laws  N.  C.  1885,  p.  439,  c. 
2S3,  being  silent  as  to  the  execution  of  the 
bonds  in  question,  held  that  it  was  intended 
that  the  bonds  should  be  executed  by  the 
board  of  commissioners  of  Onslow  County. 
Board  of  Com'rs  of  Onslow  County  v.  Toll- 
man [C.  C.  A.]  145  F.  753. 


94.  Although  no  formal  resolution  to  the 
effect  that  the  board  execute  certain  bonds 
was  ever  put  and  carried,  the  execution  of 
the  bonds  in  the  presence  of  a  majority  of 
the  board,  with  the  full  approval  of  the 
entire  board  and  intended  as  its  act,  is 
equivalent  thereto.  Board  of  Com'rs  of  Ons- 
low County  V.  Tollman  [C.  C.  A.]  145  F.  753. 
County  bonds  issued  in  payment  of  county 
debts  incurred  prior  to  the  adoption  of  the 
Constitution  of  1891  are  valid,  although  the 
question  of  their  issuance  was  not  submitted 
to  the  voters,  under  Const.  §§  157,  158.  Haw- 
kins V.  Nicholas  County  [Ky.]  89  S.  "W.  484. 
Allegations  that  the  bonds  were  issued  in 
1894  not  equivalent  to  alleging  that  the 
indebtedness  was  created  since  Sept.  28th, 
1891,  when  the  constitution  was  adopted. 
Id. 

95.  See    Municipal     Bonds,     6     C    L.     704. 

96.  Construing  Const.  §  222,  Tally  v. 
Commissioner's  Ct.  of  Jackson  County  [Ala.] 
39    So.    167. 

97.  A  provision  in  a  law  requiring  a 
special  notice  of  an  election  to  authorize 
an  issue  of  countj'^  bonds  to  prescribe  the 
place  of  the  election  is  directory  merely, 
since  the  law  fixes  the  place  of  the  elec- 
tion and  the  voters  are  charged  with  no- 
tice of  the  place  independent  of  any  special 
notice.  Construing  Acts  1903,  p.  90,  §§  2, 
4,  and  5.  Wilson  v.  Pike  County  [Ala.]  39 
So.    370. 

98.  A  provision  that  county  railroad  aid 
bonds  be  delivered  by  the  board  of  trustees 
is  directory  merely,  and  their  delivery  by 
the  board  of  commissioners  would  not  in- 
validate the  bonds.  Board  of  Com'rs  of 
Onslow  County  v.  Tollman  [C.  C.  A.]  145  F. 
753. 

99.  County  railroad  aid  bonds  are  not  in- 
validated by  providing  for  annual  interest 
payments  instead  of  semi-annual  as  pre- 
scribed by  statute,  as  such  provision  was 
for  the  benefit  of  the  recipient  of  the  bonds 
who  might  waive  it.  Board  of  Com'rs  of 
Onslow  County  v.  Tollman  [C.  C.  A.]  145 
F.    753. 
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liverj-  prior  to  tlie  performance  of  a  statutory  condition  precedent/  or  because  of  a 
mere  clerical  omission  in  recording  the  vote  on  the  bill  authorizing  the  issue.^  The 
issue  will  nol  be  enjoined  because  not  made  in  all  the  denominations  provided  by 
law/  or  for  mere  delay  in  the  filing  of  a  special  bond  required  of  a  county  treasur- 
er.°  A  county  may  be  estopped  to  deny  recitals  in  its  bonds  giving  them'validity.* 
Although  a  legislative  act  requiring  a  count}^  to  issue  bonds  might  not  have  been 
enforceable,  if  the  county  does  make  the  issue,  it  cajinot  defend  on  the  ground  of 
compulsion,  nor  of  lack  of  statutory  authority.'  Although  in  an  action  in  a  state 
court,  to  wliich  the  holder  of  interest  coupons  was  not  a  party,  county  bonds  were  de- 
clared invalid,  he  may  sue  in  the  Federal  courts*  to  have  the  funds  arising  from  a 
special  levy  applied  to  the  pajmient  of  intei-est  c-oupons,^  such  funds  beiog-  impressed 
with  a  trust  in  his  favor,"  and  the  order  of  the  Federal  court  will  supersede  the 
order  of  the  state  court.^^  Parol  testimony  to  show  the  facts  concemino-  the  exe- 
cution of  county  bonds  is  admissible  in  an  action  on  them.^^ 


1.  A  board  of  county  commissioners  has 
authority  to  compromise  a  litigation  to  com- 
pel the  issuance  of  railroad  aid  bonds  by 
a  release  of  the  county's  claim  on  rail- 
road stock  in  consideration  of  an  acceptance 
in  full  of  a  less  tlian  the  statutory  amount 
of  bonds  by  the  railroad  corporation,  and 
no  valid  objection  can  be  raised  thereon. 
Board  of  Com'rs  of  Onslow  County  v.  Toll- 
man   [C.   C.   A.]    145    F.    75». 

2.  The  delivery  of  county  railroad  aid 
bonds  prior  to  the  performance  of  the  stat- 
utory proviso  on  which  delivery  was  con- 
ditioned does  not  necessarily  render  them 
void,  their  validity  depending  on  facts  to 
be  determined  in  a  suit  brought  to  enforce 
them,  as  whether  tliey  had  passed  into  hands 
of  innocent  purchasers  or  not.  Estill  County 
V.  Embry  [C.  C.  A.]  144  P.  913. 

3.  A  county  bond  issue  is  not  rendered 
invalid  because  the  clerk,  in  recording  the 
vote  on  the  bill  authorizing  the  issue,  left 
a  blank  after  the  word  "Nays."  such  blank 
sufficiently  indicating  that  there  were  no 
Naj^s,  under  Const.  N.  C.  art.  2,  §  14,  re- 
quiring that  in  tlie  case  of  law  imposing 
a  tax  or  allowing  a  county  to  impose  a  tax  I 
the  clerk  shall  enter  on  the  journal  the  ayes  i 
and  nays  on  the  second  and  third  readings, 
the     entry     In     this     case     being     "Ayes     94,  I 

Nays  ;   total  ."     Board   of  Com'rs   of  ' 

Onslow    County    v.    Tollman    [C.    C.    A.]    145  I 
F.     753,     afg.     140    F.     89.     Interest    coupons 
on  such  bonds,  valid  obligations  of  the  coun- 
ty.    Id.  I 

4.  A  law  providing  that  bonds  issued  by  | 
the  county  shall  be  in  denominations  of  I 
$1,000,  $500,  and  $100,  does  not  require  an 
issuance  of  bonds  tp  contain  each  of  the 
three  denominations,  and  the  omission  of 
the  $100  denomination  is  not  a  ground  for 
enjoining  the  issue.  Bingham  v.  Milwaukee 
County  Sup'rs  [V^'is.]   106  N.  V\'.  1071. 

5.  An  issue  of  county  bonds  will  not 
be  enjoined  because  of  the  failure  of  the 
county  treasurer  to  file  a  required  bond 
within  the  period  provided  by  statute,  where 
he  did  file  it  before  receiving  any  bonds  or 
money.  Bingham  v.  Milwaukee  County 
Sup'rs    [Wis.]  106  N.  W.  1071. 

6.  A  bond  issue  of  July  1st,  1890.  was 
illegal  if  conditioned  on  the  assessment  of 
1890,  but  legal  if  based  on  assessment  of 
1S89.     The  board   of  commissioners   complet- 

7    Curr.    Law — 63. 


ed  the  assessment  for  1890  on  June  12,  1890, 
but  had  until  July  10th  in  which  to  alter  it. 
Held  that,  inasmuch  as  it  lay  within  the 
power  of  the  county  officers  issuing  such 
bonds  to  validate  them  by  making  the  as- 
sessment of  18S9  the  last  preceding  assess- 
ment rather  than  that  of  June  12,  1890,  the 
county  is  estopped  from  denying  the  recital 
of  its  officers  that  this  had  been  done  as 
against  innocent  purchasers  of  the  bonds 
or  coupons.  Piatt  v.  Hitchcock  County  [C. 
C.    A.]    139    F.    929. 

7.  Mandamus  to  county  to  compel  tax 
levies  and  assessments  to  pay  interest  on 
bonds.     Territory    v.    "Vail    [Ariz.]    85    P.    652. 

S.  The  validity  of  county  railroad  aid 
bonds  may  be  passed  on  in  a  suit  by  th« 
assignee  of  the  original  holder  suing  for 
interest  thereon  in  the  Federal  courts,  al- 
though subsequent  to  their  issuance  the 
state  court  has  declared  them  invalid.  Board 
of  Com'rs  of  Onslow  County  v.  Tollman 
[C.    C.    A.]    145    F.    753. 

9.  The  owner  of  interest  coupons  on  coun- 
ty bonds  may  sue  in  equity  to  have  the  funds 
arising  from  a  special  levy  applied  to  their 
payment  where  the  county  has  instituted 
proceedings  to  have  such  bonds  declared 
invalid  and  restrain  the  payment  of  interest 
on  them.  Boa'-d  of  Com'rs  of  Onslow  Coun- 
ty v.   Tollman    [C.   C.   A.]    145   F.   753. 

10.  A  fund  in  the  hands  of  a  county 
treasurer  arising  from  taxes  levied  and  col- 
lected to  pay  certain  interest  coupons  is 
impressed  with  a  trust  in  favor  of  the  own- 
ers of  the  coupons.  Board  of  Com'rs  v. 
Tollman  [C.  C.  A.]  145  F.  753,  afg.  140  P. 
89. 

11.  A  county  treasurer  enjoined  from  pay- 
ment of  interest  coupons  of  county  bonds 
by  a  state  court,  and  subsequently  order- 
ed to  pay  tlie  same  by  a  Federal  court,  must 
comply  -with  the  latter  order  and  will  not 
thereby  be  in  contempt  of  the  former,  the 
action  of  the  state  court  being  between  the 
county  and  its  treasurer,  and  in  the  Federal 
court  between  the  county  and  the  holder  of 
the  interest  coupons.  Board  of  Com'rs  of 
Onslow  County  v.  Tollman  [C.  C.  A.]  145  F. 
753.  afg.  140  P.  89.  But  in  case  of  doubt 
his  remedy  is  to  apply  to  the  state  court 
for  a   modification   of   its   order.     Id. 

12.  Board  of  Com'rs  of  Orslow  County 
V.    Tollman    [C.    C.    A.]    145    F.    753. 
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(§3)  E.  Torts}^ — A  co^unty  is  not  liable  for  tlie  negligence"  or  the  breach 
of  a  public  duty  by  its  officers/^  unless  made  so  by  statute,"  nor  for  their  delin- 
quencies, unless  acting  in  the  capacity  of  its  agents."  Tims,  if  the  (bounty  is  free 
from  fault  it  is  not  liable  for  loss  of  state  funds  in  a  coimty  officer's  hands.^^  In 
Minnesota  a  county  sued  in  tort  by  failing  to  disavow  the  ultra  vires  acts  of  its  com- 
missioners is  liable  for  damages  caused  tliereby  to  the  same  extent  as  though  origin- 
ally authorized  by  it.^^ 

(§3)  F.  Property  and  funds. — Property  in  the  hands  of  county  officers  for 
the  use  of  a  distinct  public  purpose,  like  schools,  is  not  county  propei-ty.-"  The 
power  to  acquire  property  to  the  end  of  carrjdng  out  the  purposes  of  the  county's 
functions  is  implied.^^  Power  of  disposal  of  property  is  limited  and  legislative 
sanction  is  sometimes  requisite,^^  and  no  rights  may  be  released  on  a  benefit  solely 
per1:aining  to  private  persons,-^  or  propertv  alienated  l\v  mere  nonaction  or  acqui- 
escence;^* hence  property  unlawfully  sequestered,  tliough  vohmtarily  and  with  full 
knowledge  of  the  facts,  may  be  recovered,^^  but  a  county  cannot  recover  money  ir- 
regidarly  paid  out  while  at  the  same  time  retaining  the  property  purchased  there- 
witli.^®  The  power  to  repair  county  property  cannot  be  stretched  to  cover  its  re- 
placement.^^    The  state  alone  may  question  whether  a  certain  conveyance  to  a  coun- 


13.  See    5    C.    L,.    864. 

14.  Not  liable  to  an  individual  landholder 
for  the  negligent  diversion  of  surface  water 
in  the  improvement  and  construction  of  its 
public  highways.  Hopper  v.  Douglas  Coun- 
ty [Neb.]  106  N.  ^'.  330.  A  county  is  not 
liable  for  injuries  resulting  from  negligence 
in  the  construction  of  a  ditch.  Siewerssen 
V.  Harris  County  [Tex.  Civ.  App.]  91  S.  W. 
333.  Improper  quarantine  and  failure  to 
care  for  quarantined  farmer's  crop.  Beeks 
V.    Dickinson   County    [Iowa]    108    N.   W.    311. 

15.  No  action  will  lie  in  favor  of  a  per- 
son, although  specially  damnified,  for  breach 
of  a  public  duty  by  county  officers,  in  the 
absence  of  a  statutory  provision.  Action 
against  county  for  criminal  negligence  of 
board  of  freeholders  in  improperly  caring 
for  an  Incarcerated  witness.  Watkins  v. 
Atlantic  County  Chosen  Freeholders  [N.  J. 
Law]    62    A.    1134. 

16.  Hopper  v.  Douglas  County  [Neb.]  106 
N.  W.  330.  „      ^. 

17.  The  county  treasurer  in  the  collection 
of  taxes  for  townships  and  incorporated 
towns  is  not  the  agent  of  the  county  (State 
v.  Spinney  [Ind.]  76  N.  E.  971),  and  the 
county  in  the  absence  of  an  express  statute 
making  it  liable,  is  not  answerable  for  his 
delinquencies,  if  any  (Id.). 

18.  Loss  of  funds  in  hands  of  county 
treasurer.  Lancaster  County  v.  State  [Neb.] 
107  N.  "W.  388.  If  the  county  treasurer  uses 
county  money  to  repay  the  state  for  state 
funds  deposited  by  him  in  a  bank  designated 
as  the  depository  of  county  funds,  and  lost 
through  failure  of  the  bank,  the  county  may 
recover   the   same   from   the   state.     Id. 

19.  Maintaining  a  bridge  to  the  special 
damage  of  the  plaintiff.  Viebahn  v.  Crow 
AVing    County    Com'rs     [Minn.]     104     N.    W. 

1089 

2o!     State   V.    True    [Tenn.]    95    S.    W.    1028. 

21.  The  right  of  a  police  jury  to  purchase 
a  sUe  for  a  court  house  is  implied  in  the 
ri°-ht  given  bv  law  to  provide  a  good  and 
sufficient  court  house.  Dupuy  v.  Police  Jury 
of   Iberville    [La.]    41    So.    91.     The   power   to 


erect  a  court  house  and  issue  bonds  in  pay- 
ment therefor  includes  the  necessary  and 
indispensable  power  to  purchase  fixtures  and 
permanent  furnishings  for  the  completion  of 
such  court  house,  to  place  the  same  in  fit 
condition  to  be  used  for  the  transaction  of 
public  business,  and  to  issue  bonds  in  pay- 
ment therefor.  Territory  v.  Baxter  [Okl.] 
83  P.  709.  The  express  power  to  erect  a  jail 
and  issue  bonds  in  payment  therefor  in- 
cludes the  implied  power  to  purchase  a  site 
on  which  to  erect  such  jail  and  to  issue 
bonds  in  payment  tlierefor.     Id. 

22.  The  police  jury  of  a  parish  has  no 
authority  to  sell  or  exchange  a  court  house 
and  grounds  without  legislative  sanction  for 
the  purpose  of  requiring  another  site  for  a 
new  court  house.  Dupuy  v.  Police  jury  of 
Iberville    [La.]     41    So.    91. 

23.  County  commissioners  have  no  au- 
thority to  release  a  purchaser  of  school  lands 
from  paying  the  full  amount  of  interest 
agreed  upon  at  the  sale,  and  to  accept,  with- 
out any  further  consideration,  a  lesser  rate. 
Accepting  3%  interest  on  a  debt  for  school 
lands  in  the  place  of  7%  to  prevent  a 
threatened  abandonment  of  the  purchase. 
Delta  County  v.  Blackburn  [Tex.]  15  Tex. 
Ct.    Rep.    908,   93   S.   W.    419. 

24.  A  county  cannot  dispose  of  the  fee 
of  its  school  lands  except  by  sale  made  by 
the  commissioner's  court,  which  would  be  a 
matter  of  record.  County  cannot  divest  it- 
self of  lands  by  acquiescence  in  boundaries 
so  operating.  Atascosa  County  v.  Alderman 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  925,  91 
S.  W.  846. 

25.  Tax  certificates  exchanged  for  void 
warrants  by  county  officials  with  knowledge 
of  the  fact  that  they  were  void  may,  with 
their  proceeds,  be  recovered  by  the  county. 
Multnomah  County  v.  White  [Or.]  85  P. 
78. 

26.  Riverside  County  v.  Tawman  &  Erbe 
Mfg.  Co.   [Cal.   App.]    86  P.   900. 

27.  A  county  board  cannot  build  a  new 
court  house  under  the  guise  of  repairing 
the    old,    destroyed    by    fire.     Attorney    Gen- 
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ty  exceeded  the  county's  statutory  power  to  take  real  property.^'  It  is  not  ordinarily 
essential  that  any  precise  form  of  operative  words  of  grant  to  a  county  be  used.^ 
Revenues,,  like  taxes/"  and  convict  earnings/^  are  often  allotted  by  statute  to  specific 
purposes. 

Depositories. — A  statutory  provision  requiring  banks  bidding  for  the  deposit  of 
county  funds  to  file  bonds  with  their  bids  is  mandator}',^^  and  an  indemnity  bond 
executed  to  induce  a  county  treasurer  to  deposit  county  funds,  in  a  certain  bank  is 
valid  and  enforceable  on  the  failure  of  the  bank.^^  A  depository  of  county  funds 
not  being  a  party  to  any  fraud  in  making  an  award  is  entitled  to  receive  them  not- 
withstanding such  fraud,^*  and  the  deposit  having  been  duly  made,  the  relation  of 
creditor  and  debtor  is  created  between  the  county  and  the  bank."^  It  is  not  es- 
sential in  Texas  that  all  funds  be  allotted  to  one  bidder.^® 

(§3)  G.  Presentation,  allowance,  enforcement,  and  payment  of  claims.^"^ — 
The  authority^®  and  necessity  for  auditing  a  claim,^^  and  the  manner^"  and  the  time 
within  which  it  must  be  presented,  are  fixed  by  statute.*^  A  determination  of  the 
amount  to  be  paid  for  an  improvement  erected  according  to  certain  plans  and  speci- 
fications within  a  certain  time  is  a  sufficient  exercise  of  a  county  court's  power  and 
duty  of  auditing.*^  An  order  allowing  a  claim  need  not  be  in  any  particular  form,*^ 
merely  crediting  the  claimant  therewith  on  a  bill  against  him  being  sufficient,**  but 


eral  V.  Montcalm  County  Sup'rs  [Mich.] 
12  Det.  Leg.  N.  562,  104  N.  W.  792.  By  statute 
the  insurance  money  derived  from  the  de- 
struction of  public  improvements  may  be 
used  to  repair  them  if  so  voted  by  two-thirds 
of    the    board    of    supervisors.     Id. 

28.  Ejectment  by  successor  in  interest  of 
county's  grantor  not  maintainable  on  ground 
tliat  conveyance  was  for  other  than  a  statu- 
tory purpose.  Barnes  v.  Multnomah  County, 
145   F.    695. 

29.  A  conveyance  to  county  commissioners 
as  such  and  their  assigns  operates  as  a  con- 
veyance to  the  county,  as  the  provision  in 
§  2519,  B.  &  C.  Comp.  declaring  property  con- 
veyed to  persons  "for  the  use  of  the  coun- 
ty" shall  be  deemed  county  property,  did 
not  make  such  words  essential  as  operative 
words,  but  a  conveyance  intended  and 
designed  for  the  use  of  the  county  was  suf- 
ficient to  make  it  county  property.  Barnes 
V.  Multnomah  County,  145  F.  695. 

30.  See    Taxes,    6    C.   L..    1602. 

31.  In  Georgia,  funds  derived  from  the 
hire  of  misdemeanor  convicts  is  applied,  first. 
to  the  payment  of  the  fees  of  the  officers 
of  court  in  the  particular  cases,  then  the 
fees  for  insolvent  costs  in  other  cases,  and 
the  surplus  is  to  be  paid  into  the  county 
treasury.  Under  Pen.  Code  1895,  §  1097. 
Barron  v.  Terrell,  124  Ga.  1077,  53  S.  E. 
181. 

32.  Bonds  filed  subsequent  to  the  order 
accepting  the  bids  not  sufficient  under  the 
law.  An  action  on  treasurer's  official  bond 
for  failure  to  make  the  deposit.  Martin  v. 
State    [Ark.]    96   S.  W.   372. 

33.  Weddington  v.  Jones  [Tex.  Civ.  App.] 
91    S.    W.    818. 

34.  Warsham  v.  Dyer  [Tex.  Civ.  App.]  16 
Tex.   Ct.   Rep.   208,   94   S.   W.   1080. 

3.5.  County  has  right  to  sue.  Johnson 
County  V.  Chamberlain  Banking  House 
[Neb.]  104  N.  W.  1061.  Treasurer  no  longer 
the  cus-todian  of  such  money.     Id. 


36.  The  commissioners'  court  may  select 
a  depository  of  county  funds  for  less  than 
the  whole  of  them  where  there  is  but  one 
bid  for  such  funds  and  for  a  part  of  them 
only.  Worsliam  v.  Dyer  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  208,  94  S.  W.  1080. 

37.  See  5  C.  L.   866. 

38.  The  order  of  a  commissioner's  court 
allowing  a  claim  previously  rejected  by 
the  county  auditor  is  void  under  Laws  1905, 
p.  381,  c.  161,  requiring  approval  of  a  claim 
by  the  auditor  as  a  condition  precedent  for 
the  exercise  of  jurisdiction  over  tlie  claim 
by  the  commissioners.  Law  mandatory. 
Anderson  v.  Ashe  [Tex.]  14  Tex.  Ct.  Rep.  637, 
90   S.   W.    872. 

39.  Claims  of  a  county  attorney  for  dis- 
bursements, although  connected  with  actual 
litigation,  are  contingent  expenses  depend- 
ing on  the  audit  of  the  board  of  supervisors. 
Vincent    v.   Nassau   County,    96    N.   Y.    S.    446. 

40.  In  Iowa  a  subcontractor's  claim  for 
materials  used  in  constructing  a  county  im- 
provement must  be  properly  itemized,  and 
the  fact  that  it  was  furnished  for  a  lump 
sum  and  no  account  was  kept  of  the  separate 
items  furnishes  no  valid  excuse.  Griffin 
V.  Walworth  County  Com'rs  [S.  D.]  104  N. 
W.    1117. 

41.  The  board  of  supervisors  has  no  au- 
thority in  California  to  grant  a  claim  not 
presented  within  a  year  after  it  accrues. 
Murphy    v.    Bondshu    [Cal.    App.]    83    P.    278. 

42.  A  county  court  sufficiently  audited  a 
contractor's  claim  in  considering  and  de- 
termining what  tlie  county  should  pay  for 
the  erection  of  certain  materials,  according 
to  certain  plans  and  Tvithin  a  certain  time, 
witli  the  usual  prOA-isions  for  supervision 
during  construction  and  final  inspection  be- 
fore full  payment  and  acceptance  of  the  build- 
ing. Such  a  contract  was  not  an  abdication 
of  the  power  to  audit.  Tally  v.  Commis- 
sioner's Ct.  of  Jackson  County  [Ala.]  39 
So.   167. 
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the  mere  accejDtance  and  entry  of  a  contract  on  the  minutes  does  not  amount  to  an 
allowance  of  the  claim  for  compensation  thereundei".*^  A  claim  rejected  on  its 
merits  cannot  be  considered  by  a  subsequent  board  of  supervisors.^^  The  rejection 
of  a  claim  may  consist  in  a  complete  denial  of  all  relief  sought  in  a  petition  to  have 
a  claim  audited/^  or  putting  it  out  of  the  power  of  a  board  of  commissioners  to  act 
on  a  claim  tlirough  its  rejection  by  the  county  auditor,*®  or  merely  a  continued 
postponement  of  its  consideration.*®  However,  to  be  effective,  an  order  of  disallow- 
ance must  be  entered  on  the  minutes.^" 

Mandamus  will  lie  to  compel  county  commissioners  to  act  on  a  claim,^^  but 
not  to  compel  allowanoe^^  nor  to  collect  it,^^  tlie  remedy  for  disallowing  a  claim 
being  an  action  at  law  against  the  county  ;^*  and  it  is  provided  in  some  states  that 
a  claimant  is  not  entitled  to  sue  until  after  due  presentation  and  rejection  of  his 
claim,^^  which  need  be  but  once,^®  but  a  defense  based  on  a  failure  to  present  a 
claim  to  the  board  of  commissioners  must  be  pleaded  to  be  available,^'^  and  the  com- 
plaint must  set  forth  the  claim  sued  on,  how  accrued,  how  and  when  presented  for 
allowance  and  filing.^®  In  an  action  for  the  balance  due  on  an  improvement,  failure 
to  allege  its  acceptance  by  tlie  county  renders  the  complaint  demurrable."*®     An  alle- 


43,  44.  Denman  v.  Coffee  [Tex.  Civ.  App.] 
14   Tex.   Ct.   Rep.    29,    888,    91   S.   W.    800. 

45.  The  acceptance,  approval,  and  entry 
on  the  minutes  of  a  contract  for  service  by 
the  court  of  county  commissioners  does  not 
amount  to  an,  auditing-  and  allowance  of  the 
claim  for  compensation.  Mandamus  /would 
not  lie.  Smith  v.  McCutchen  [Ala.]  41  So. 
619. 

46.  Wey  V.  O'Hara,  48  Misc.  82,  95  N.  T.  S. 
81. 

47.  An  entry  upon  the  minutes  of  the  court 
of  complete  denial  of  the  relief  sought  in 
a  petition  to  audit  and  pass  upon  a  claim 
is  a  disallowance  of  the  claim.  Commis- 
sioners Ct.  of  Chilton  County  v.  State  [Ala.] 
41  So.  463. 

48.  The  rejection  of  a  claim  by  the  coun- 
ty auditor  putting  it  out  of  the  power  of 
the  commissioner's  court  to  act  thereon 
amounts  to  a  rejection  by  the  latter  so  as  to 
entitle  the  claimant  to  sue  the  county  under 
the  statute.  Art.  790.  Rev.  St.  1895,  requir- 
ing presentation  to  commissioner's  court  and 
neglect  or  refusal  to  allow  claim  before 
county  can  be  sued  by  claimant.  Anderson 
V.  Ashe  [Tex.]  14  Tex.  Ct.  Rep.  637,  90  S. 
W.  872. 

49.  The  postponement  of  the  considera- 
tion of  a  petition  requesting  that  provision 
be  made  for  the  payment  of  warrants  of  long 
standing  may  be  deemed  a  neglect  or  re- 
fusal to  make  such  provision,  in  the  absence 
of  any  showing  that  grounds  for  the  post- 
ponement existed,  or  that  at  a  subsequent 
meeting  any  further  action  was  taken.  Espy 
Estate  Co.  v.  Pacific  County  Com'rs,  40  Wash. 
67,  82  P.  129. 

50.  The  disallowance  of  a  claim  by  a  court 
of  county  commissioners,  indorsed  upon  the 
claim,  but  not  entered  upon  the  minutes  of 
the  court,  is  wholly  ineffectual  as  an  audit 
thereof.  Amounts  to  no  action  by  court  up- 
on claim.  Commissioners  Ct.  of  Chilton  Coun- 
ty v.  State  [Ala.]   41  So.  463. 

51.  De  Soto  County  Com'rs  v.  Howell 
[Fla.]  40  So.  192;  Commissioners'  Ct.  of 
Chilton    Coxmty    v.    State    [Ala.]    41    So.    463. 


52.  Remedy  in  such  case  being-  by  action. 
De  Soto  County  Com'rs  v.  Howell  [Fla.] 
40  So.  192. 

53.  Commissioners'  Ct.  of  Chilton  Coun- 
ty V.  State   [Ala.]   41  So.  463. 

54.  If  the  court  of  commissioners  audit  a 
claim  by  disallowing  it,  the  remedy  is  by 
an  action  at  law  against  the  county.  Com- 
missioners' Ct.  of  Chilton  County  v.  State 
[Ala.]    41    So.    463. 

55.  Bell  County  v.  Flint  [Tex.  Civ.  App.] 
14  Tex.  Ct.  P^ep.  256,  91  S.  W.  329.  Alleging 
presentation  to  corrimissioners'  court  of  a 
claim  for  $1,000  damages  for  lack  of  two 
stock  gaps  across  a  road,  and  its 
rejection  is  not  sufficient  to  warrant  the 
bringing  of  a  suit  on  a  number  of  items  of 
damage  amounting-  in  the  aggregate  to  $1,- 
960.  Id.  Mandamus  will  not  issue  to  com- 
pel payment  of  a  coroner's  claim  for  fees 
for  holding  an  inquest  before  it  has  been 
audited  and  allowed  by  the  board  of  revenue, 
notwithstanding  the  board  may  have  no  dis- 
cretion in  allowing  such  claim.  Miller  v. 
State  [Ala.]  39  So.  658.  Act  Feb.  10,  1899, 
§  2,  requiring-  a  coroner  to  itemize  and  veri- 
fy his  accounts  of  claims  for  fees  and  hold- 
ing inquests,  not  in  conflict  with  general 
laws  requiring-  all  claims  to  be  audited  and 
allowed  by  the  board  of  revenue.     Id. 

56.  A  claim  need  not  be  presented  twice 
to  the  board  of  supervisors  if  wholly  re- 
iocted  on  its  first  presentation.  Millard  v. 
iCern  County,   147  Cal.  682.   82  P.   329. 

57.  Board  of  Com'rs  of  Hendricks  Coun- 
ty V.   Eaton    [Ind.   App.]    77  N.   E.   958. 

58.  Such  complaint  states  a  cause  of  ac- 
tion. Millard  v.  Kern.  County,  147  Cal.  682, 
82  P.  329.  Held  that  steps  taken  by  plain- 
tiff in  presenting  claim  to  board  -were  suf- 
ficiently set  forth.     Id. 

59.  A  complaint  in  an  action  for  the 
balance  due  on  a  road  construction  con- 
tract is  demurrable  for  failing  to  allege 
that  the  completed  road  was  received  by  the 
county  commissioners.  Board  of  Com'rs  of 
Jackson  County  v.  Branaman  [Ind.]  76  N.  E. 
1030. 
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gation  in  a  complaint  tliat  the  board  had  passed  upon  and  allowed  a  bill  is  an  alle- 
gation that  the  board  acting  in  a  judicial  capacity  had  determined  its  correctness.^'' 
Under  the  rule  that  demurrers  do  not  lie  to  claims  presented  to  a  county  court  for 
allowance,  proof  may  be  introduced  to  show  a  claim,  improper  on  its  face,  to  be  a 
correct  charge.^^  In  Michigan,  claims  arising  out  of  obligations  involunt-arily  as- 
sumed by  the  claimant  entitle  him  to  recover,  although  rejected  by  the  county  super- 
visors,^^ A  county  treasurer  is  without  authority  to  pay  a  claim  imless  presented 
as  prescribed  by  statute.®^ 

It  is  no  defense  to  a  claim  for  services  tliat  the  improvement  on  which  they 
were  rendered  was  abandoned  before  its  completion,®*  nor  may  the  county  urge 
laches  when  the  delay  in  enforcing  the  claim  is  due  to  tlie  tardy  prosecution  of  the 
work  by  tlie  county,®^  but  absence  of  the  statutory  authorization  of  a  contract  is  a 
good  defense  to  a  claim  for  compensation  under  it.^®  To  establish  an  accord  and 
satisfaction,  the  allowance  of  a  paxt  of  a  claim  must  have  been  made  and  accepted 
in  full,®''  as  by  the  allowance,  drawing,  and  retention  of  a  lump  sum,  less  than  the 
whole,  on  an  itemized  account.®^  Fees  of  office  duly  allowed  cannot  be  appropriated 
to  a  claim  of  the  county  against  the  officer.®®  Illegal  claims  allowed  may  he  re- 
covered.'° 

(§3)  E.  Warrants;  issuance  and  enforcement.'^'^ — In  some  states  warrants 
must  specify  the  liability  for  which  they  are  drawn  and  when  it  accrued,"^  and  can- 
not be  drawn  unless  an  appropriation  has  first  been  duly  made.'^  Being  merely  a 
ministerial  act,  mandamus  lies  to  compel  the  issuance  of  warrants  on  a  claim  allow- 
ed'* in  a  definite  sum  as  shown  by  the  record,''^  but  a  county  auditor  may  refuse  to 


60.  Riverside  County  v.  Tawman  &  E. 
Mfg-.  Co.  [Cal.  App.]  86  P.  900. 

61.  Matter  left  open  for  determination  of 
court  on  evidence.  Hempstead  County  v. 
PhiUips    [Ark.]    95    S.   W.    133. 

63.  Plaintiff  county  paying-  necessary  ex- 
penses in  care  of  small-pox  patient  belong- 
ing' to  defendant  county,  were  involuntary 
payments.  Board  of  Sup'rs  of  Arenac  Coun- 
ty v.  Iosco  County  Sup'rs  [Mich.]  13  Det.  Leg. 
N.  121,  107  N.  W.  725.  Such  claims  not  within 
the  contemplation  of  Const,  art.  10,  §  10, 
making  the  audit  by  the  board  of  claims  for 
services  against  the  county  final.     Id. 

63.  The  county  treasurer  of  Ramsey 
County,  Minn.,  is  not,  by  §  646,  Gen.  St.  1894, 
authorized  without  an  order  or  warrant  of 
the  county  auditor  to  pay  the  amount  of 
a  judgment  against  the  county  upon  pres- 
entation to  him  of  a  certified  copy  of  the 
judgment  and  a  voucher  for  the  payment 
thereof.  State  v.  Foot  [Minn.]  108  N.  W. 
932. 

64.  Persons  employed  in  constructing  a 
ditch  are  entitled  to  compensation,  although 
the  project  is  abandoned  by  the  county  be- 
fore its  completion.  Espy  Estate  Co.  v. 
Pacific  County  Com'rs,  40  Wash.  67,  82  P. 
129. 

65.  Suit  on  warrants  over  eleven  years 
old  for  work  on  ditch  where  county  was 
slow  in  condemning  land  therefor  and  final- 
ly abandoned  the  M^ork  six  months  prior 
to  bringing  of  suit.  Espy  Estate  Co.  v. 
Pacific  County  Com'rs.  40  Wash.  67,  82  P.  129. 

66.  Absence  of  approval  of  contract  by 
special  board  as  required  by  St.  ilS96,  p. 
497,  e.  500.  Cutter  v.  Middlesex  County,  189 
Mass.    451,    75    N.    E.    954. 

67.  Claimant    demanding    $650,    of    which 


$200  had  been  allowed,  was  credited  with 
$200  on  his  claim  in  the  circuit  court.  Held 
not  sufficient  to  establish  an  accord  and  sat- 
isfaction. Center's  Adm'r  v.  Breathitt  Coun- 
ty   [Ky.]    90   S.   W.    1054. 

68.  Action  for  remainder  will  not  lie. 
Hunt  v.  Franklin  County  Com'rs,  100  Me. 
445,   62  A.    213. 

69.  A  sheriff's  claim  'for  fees  of  oflice 
having  been  allowed,  cannot  be  appropriated 
by  the  commissioner's  court  to  the  payment 
of  an  indebtedness  of  the  sheriff  to  the 
county  by  crediting  amount  of  claims  al- 
lowed the  sheriff  on  a  claim  alleged  to  have 
been  illegally  paid  to  him.  Denman  v.  Coffee 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  29,  8SS, 
91    S.   W.    800. 

.70.  Though  voluntarily  allowed  by  county 
commissioners.  Campbell  County  v.  Over- 
by    [S.   D.]    108  N.  W.   247. 

71.  See  5   C.  L.   868. 

72.  Rev.  St.  1887,  §  2006,  mandatory.  Mc- 
Nutt  V.  Lemhi  County  [Idaho]  84  P.  1054. 
Warrants  held  defective  under  the  statute. 
Id. 

73.  The  chairman  of  the  county  court 
cannot  draw  a  warrant  to  be  paid  out  of 
county  funds  without  an  appropriation  hav- 
ing first  been  made  by  the  justices  of  .the 
county  in  quarterly  court  assembled.  State 
V.  True  [Tenn.]  95  S.  W.  1028. 

74.  A  commissioner's  court  having  al- 
lowed a  claim  may  be  compelled  by  man- 
damus to  direct  draft  to  be  drawn  on  the 
treasurer  for  the  amount.  Denman  v.  Coffee 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  29,  888. 
91  S.  W.  800. 

75.  Before  mandamus  ^yill  lie  to  compel 
a  judge  of  probate  in  Alabama  to  draw  a 
warrant,    the    sum    for    which    the    warrant 
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issue''®  or  countersign  a  warrant  pursuant  to  a  void  order  of  allowance/^  County 
warrants  are  generally  receivable  in  payment  of  county  taxes/*  This  is  not  true  in 
Arkansas  as  to  those  levied  to  pay  the  indebt^^dness,  and  interest  thereon,  existing 
at  the  time  of  the  adoption  of  its  constitution.'"  Warrants  merely  showing  an  ap- 
portionment of  funds  collected  by  a  county  treasurer  do  not  represent  a  debt  payable 
out  of  county  funds.  ^**  The  payment  of  warrants  illegally  issued  may  be  resisted  by 
the  coimty,  although  the  order  directing  their  issuance  was  never  appealed,*^  l)ut  in 
an  action  to  enjoin  the  payment  of  warrants  by  the  county  treasurer,  the  holders  ant"! 
owners  of  them  should  be  made  parties  defendant.*^  In  Indiana  a  treasurer  ma 
set  off  against  and  retain  from  the  payment  of  a  warrant  the  amount  due  the  count 
in  taxes  from  the  owner  of  such  warrant.*^  An  action  to  recover  a  money  judsrmen'- 
on  a  county  warrant  may  be  maintained  when  the  money  for  the  payment  of  suc'\ 
warrant  ]ias  been  collected  and  wrongfully  applied  by  the  county  authorities  to  tiv: 
payment  of  other  claims  against  the  county.^* 

(§3)  /.  Appeals^  from  orders  of  county  hoards.^^ — Certiorari  will  lie  to  re- 
view proceedings  of  a  county  board^®  in  excess  of  its  jurisdiction,^"  in  the  absence  o.° 
the  right  of  appeal  or  other  adequate  remedy,**  but  not  to  review  its  acts  in  its  legis- 
lative capacity,*"  and  may  be  instituted  by  whomsoever  the  statute  specifies.""  Au 
appeal  can  be  taken  only  from  a  final  decision,"^  is  not  exclusive  of  otlier  remetiie?- 


should  be  drawn,  must  be  a  definite  and  fix- 
ed sum,  and  it  must  be  siiown  by  the  record 
to  have  been  allowed.  Smith  v.  McCutchen 
[Ala.]  41  So.  619.  Petition  and  exhibits  held 
not  to  show  that  petitioner's  claim  had  been 
audited  and  allowed  by  the  court  of  county 
commissioners.     Id. 

76.  The  county  auditor  Is  justified  in  re- 
fusing- to  draw  a  warrant  for  the  amount  of 
a  claim  the  board  had  no  authority  to  al- 
low. Murphy  v.  Bondshu  [Cal.  App.]  83  P. 
278. 

77.  Anderson  v.  Ashe  [Tex.]  14  Tex.  Ct. 
Rep.    637,    90    S.    W.    872. 

78.  Const,  art.  16,  §  10.  and  Kirby's  Dig-. 
§§  1466,  1174,  and  7056.  Warrants  receivable 
in  payment  of  a  special  tax  for  construction 
of  a  court  house.  Stillwell  v.  Jackson  [Ark.] 
93  S.  "SV.  71.  Statutes  permitting  payment 
of  county  taxes  with  county  warrants,  con- 
stitutional.    Id. 

7».  Stillwell  V.  Jackson  [Ark,]  93  S.  W. 
71. 

50.  A  warrant  by  a  county  auditor  upon 
a  county  treasurer  in  favor  of  a  township 
treasurer  for  the  payment  of  town  taxes 
collected  by  the  county  treasurer,  even  if 
authorized  by  law  and<  necessary  to  entitle 
the  town  treasurer  to  demand  and  receive 
the  town  funds  from  the  county  treasurer, 
represent  no  debt  or  liability  or  obligration 
of  the  county  to  the  town  payable  out  of 
the  county's  funds.  State  v.  Spinney  [Ind.] 
76  N.  E.  971.  Section  7998.  Burns'  Ann.  St. 
1901,  requiring  county  treasvirers,  when  there 
are  no  funds  to  pay  an  order,  to  indorse 
thereon  "not  paid  for  want  of  funds,"  en- 
titling such  order  thereby  to  draw  interest. 
does  not  apply  to  warrants  as  above  merely 
showing   apportionment    of    funds.      Id. 

51.  The  county  itself,  through  its  board  of 
commissioners,  may  resist  the  pavment  of 
a  warrant  which  has  been  wrongfully  and 
unlawfully  issued^  although  no  appeal  was 
ever  taken  b.v  anv  one  from  the  order  di- 
recting  its    issuance.     Rev.    St.    1887,    §    1776, 


as  amended  by  Act  Feb.   14,   1899,   providin 
for     an     appeal     by    taxpayers    and     personr 
did   not  contemplate  an  appeal  by  the  coun- 
ty.    McNutt  V.   Lemhi  County   [Idaho]    84   F. 
1054. 

S3.  State  V.  Gormley,  40  Wash,  601,  82  P. 
929. 

S3.  Claimant  not  having  paid  taxes  for 
ten  years.  Funk  v.  State  [Ind.]  77  N.  E. 
854.  Answers  alleging  the  amount  due  for 
taxes  from  claimant  under  warrant  held 
good    on    demurrer.     Id. 

.S4.  Thurston  County  v.  Mclntyre  [Neb.] 
106    N.    W.    217. 

S5.     See    5   C.   L..    869. 

se.  Writ  properly  granted  by  circuit  court 
commissioner.  Attorney  General  v.  Mont- 
calm County  Sun'rs  [Mich.]  12  Det.  Leg.  N. 
562,    104   N.   W.   792. 

87.  Certiorari  will  He  to  review  proceed- 
ings of  the  county  court  under  the  County 
Seat  Removal  Act  alleged  to  be  illegal  and 
without  jurisdiction,  although  the  act  de- 
clares that  tlie  decision  of  the  count  ^^  court 
shall  be  fin-^.  County  Ct.  of  De  Kalb  County 
V.   Pogue,  111.   App.    391. 

SS.  No  right  of  appeal  or  other  adequate 
remedy  existing  as  to  acts  by  a  board  of 
supervisors  in  excess  of  their  rightful  power. 
Certiorari  will  lie  to  review  their  act>i. 
Bremer  County  v.  Walstead  [Iowa]  106  N. 
W.    352. 

89.  Certiorari  will  not  lie  to  rtvle-^  act'. 
of  the  board  of  supervisors  of  a  legislative 
nature.  People  v.  Westche.ster  County 
Sup'rs.  99  N.  Y.  S.  348.  Passage  of  a  resolu- 
tion reviving  distinction  betwo'^r,  town  anc 
county  poor  and  the  levy  and  P-Jssessmenf 
upon  the  town  of  Cortland  of  Laires  for  the 
support  of  the  town  poor.     Id. 

!>0.  By  attorney  general.  Attr-rney  Gen- 
eral v.  Montcalm  County  Su'~  rs  [Mich.]  1i 
Det.   Leg.   N.   562.    104   N.   T^^   7  92. 

91.  Good  V.  Burk  [Ind.]  77  N.  E.  lOS'V 
An  appeal  from  an  order  of  ti  e   board   pro- 
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in  the  ease  of  illegal  allowance  of  a  claim/-  opens  up  the  entire  report  for  investio-a- 
tion/3  and  the  claimant  must  establish  a  prima  fac-ie  case.^*  In  Oklahoma  the  ap- 
pellate court  has  power  to  finally  determine  the  controversy  or  to  remand  it  to  the 
county  board.^^  Injimction  will  not  ordinarily  control  the  action  of  the  coimty 
board  as  to  which  api>eal  is  giren/^  and  allegations  to  avoid  this  rale  that  they  pur- 
posed a  corrupt  and  collusive  action  are  not  sustained  by  proof  of  neglio-ence  and 
willful  disregard  of  duty.^^ 

CouxTs  AND  Paragraphs;   County  Commissioners  or  Supervisors;   County  Seat;   Coup- 
ling Cars;    Coupons;   Court  Commissioners,  see  latest  topical  index. 
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§  1.  Creation.  Change,  and  Alteration 
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§  '2.  Officers  and  Instrumentalities  of 
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§    3.     Places,  Terms,  and  Sessions  of  Courts 
(1000). 
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The  jurisdiction  of  courts^  and  the  effect  of  decisions  as  precedents-  are  else- 
where treated. 

§  1.  Creation,  change,  and  alteraiion.^ — A  court  is  a  judicial  tribunal*  pri- 
marily for  the  adjudication  of  controversies,  and  it  cannot  exercise,  nor  can  it  be 
endowed  with,  nonjudicial  powers,^  but  in  several  of  the  states  the  courts  are  re- 
quired to  give  legal  advice  to  the  other  co-ordinate  branches  of  the  government'' 
upon  pending  matters.^     Within  the  constitutional  limitations^  the  legislature  may 


viding-  for  an  election  on  the  issue  of  ap- 
propriating- money  to  aid  an  interurban  rail- 
way was  dismissed  as  being-  from  an  inter- 
locutory   order.     Id. 

92.  The  county's  remedy  by  appeal  from 
the  improper  allowance  of  an  illegal  claim 
is  not  exclusive,  and  the  county  may  sue  the 
claimant  for  the  amount  illegally  obtained. 
Campbell  County  v.  Overby  [S.  D.]  108  N. 
W.    247. 

93.  On  an  appeal  by  the  county  com- 
missioners from  the  audit  of  their  accounts 
by  the  county  auditors,  the  entire  report 
may  be  inve^rtigated  (Homing's  Case,  26  Pa. 
Super.  Ct.  282).  and  is  not  confined  to  the 
items  mentioned  by  the  commissioners  in 
their  specification  of  errors  (Id.),  but  inter- 
vening- taxpayers  may  demand  reinvestiga- 
tion of  credit  items  claimed  by  the  com- 
missioners other  than  those  mentioned  in 
the   latters  appeal    (Id.). 

94.  An  irreg-ularity  in  the  court  below 
Is  not  subject  to  re\'iew  In  the  absence  of 
an  exceprion  or  of  any  injury  to  appellant. 
Peeling-  v.  York  County,  212  Pa.  245,  61  A. 
911. 

9.%.  Board  of  Com'rs  of  Logan  County  Y. 
State  Capitol  Co.    [Oki.]    86  P.   518. 

9a,  97.  Bo:ird  of  Comrs  of  La  Porte  Coun- 
ty  V.  Wolff   find.]    76  N.   E.   247. 

1.  See  .lurisdiction.  6  C.  L.  267;  Appeal 
and  Review,  7  C.  L.  128. 

2.  See  Stare  Decisis.  6  C.  L.  1510 

3.  See  5  C.  L.  870. 

4.  The  State  Corporation  Commission, 
while  hearing  and  deciding  the  necessity  for 
a  crossing  by  one  railroad  over  the  tracks  of 
another,  is  acting-  as  a  court  of  record  (Nor- 
folk &  W.  R.  Co.  V.  Tidewater  R.  Co.  [Va.] 
62  S.  E.  852),  and  by  §  1313a,  cl.  23,  should 
observe  the  common  law  and  statutory  rules 


of     evidence     (Id.).     Error     to    admit    testi- 
mony   not    under    oath.     Id. 

5.  See  Constitutional  Law,  7  C.  L.  704. 

6.  Section  13  of  art.  4  of  the  Const,  of 
Florida  only  authorizes  the  supreme  court 
to  interpret  portions  of  the  constitution  rel- 
ative to  the  governor's  duties  and  powers 
upon  request,  and  not  to  pass  upon  the  con- 
stitutionality of  statutes  affecting-  his  duties. 
Advisory  Opinion  to  Governor  [Fla.]  39  So. 
1S7. 

7.  In  Massachusetts,  opinions  should  be 
given  upon  request  only  when  sought  on 
matters  pending-  before  the  department  seek- 
ing- the  information.  In  re  Opinion  of  the 
Justices,  190  Mass.  611,  77  N.  E.  820.  Under 
Const,  art.  74,  requiring-  the  supreme  court 
to  advise  the  governor  and  council  upon 
legal  questions  "pending  in  that  body."  it  is 
the  duty  of  the  court  to  answer  questions 
upon  the  solution  of  which  depends  the  call 
of  a  special  session  of  the  legislature.  In 
re  Opinion  of  the  Justices  [N.  H.J  63  A. 
505. 

8.  Act  of  April  23,  1903  (P.  L.  274),  de- 
fining- the  powers  of  the  quarter  sessions 
over  incorrig-ible  and  delinquent  children, 
does  not  create  a  new  court  and  hence  is 
not  within  the  constitutional  prohibition. 
Commonwealth  v.  Fisher,  213  Pa.  48,  63  A. 
198.  afg.  27  Pa.  Super.  Ct.  175.  And  see  also 
Hunt  V.  V^'ayne  Circuit  Judges  [Mich.]  12 
Det.  Leg.  N.  672,  105  N.  W.  531.  Priv.  Laws 
1905,  p.  110,  c.  36,  §  13,  establishing-  a  police 
court  for  the  city  of  Raleigh  and  conferring 
upon  it  exclusive  jurisdiction  of  misdemean- 
ors committed  within  the  corporate  limits, 
held  valid  under  section  14,  Const,  art.  4. 
modifying-  section  27.  State  v.  Baskerville 
[N.  C]  53  S.  E.  742.  In  Alabama  a  local 
court  can  be  created  or  abolished  only  upon 
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create/  reorganize/"  and  abolish  courts/^  and  while  the  inferior  Federal  courts  can 
be  created  only  by  an  act  of  congress,  no  specific  creative  words  are  necessary  if  the 
intent  be  manifest.^^  An  act  creating  a  court  must  also  locate  it.^^  Courts  of  sev- 
eral members  act  by  majorit}"/*  which  majority  is  reckoned  by  the  number  of  judges 
when  the  judgment  is  rendered,  not  when  informally  decided.^^ 

§  2.  Officers  and  instrumentalities  of  courts?-^ — The  legislature,  subject  to 
constitutional  restrictions,^'  may  regulate  and  empower  a  judge  of  one  district  to 
sit  in  another.^^ 

§  3.  Places,  terms,  and  sessions  of  courts}^ — A  court  must  be  held  at  the 
place  designated  by  statute.-''     The  date  of  the  beginning  of  a  term  is  usually  regu- 


due  notice  under  Const.  §  6.  Notice  of  inten- 
tion to  enact  Local  Acts  1903,  p.  379,  creating' 
an  inferior  court  in  certain  precincts  of 
the  county,  held  sufficient.  State  v.  Aherna- 
thy  [Ala.]  40  So.  353.  Held  constitutional  in 
reg-ard  to  its  title.  Id.  Also  notice  to  enact 
Local  Acts  1903,  p.  40,  creating  the  Geneva 
county  court.  Ex  parte  Black  [Ala.]  40  So. 
133.  Proof  of  publication  held  sufficient. 
Id.  Notice  of  the  Act  of  March  6,  1903  (Local 
Acts  1903,  p.  101),  repealing  the  act  creating 
the  "Walker  county  law  and  equity  court, 
held,  insufficient.  Norvell  v.  State,  143  Ala. 
561,  39  So.  357.  Act  Dec.  5,  1900  (Acts  1900- 
01,  p.  107),  creating  the  Walker  county  la-w- 
and equity  court,  held  not  unconstitutional 
as  including  provisions  not  germane  to  the 
subject  stated  in  its  title  (Id),  and  if  the 
abolition  of  the  prior  county  court  be  re- 
garded as  not  germane,  it  does  not  affect 
the  constitutionality  of  that  part  of  the 
statute  creating  the  ne-w  court  (Id.).  As 
It  -was  passed  under  the  old  constitution,  it 
will  be  presumed  that  the  proper  notice 
Of  intent  to  enact  was  given,  nothing"  ap- 
pearing   to    the    contrary.     Id. 

9.  Act  1905,  No.  70,  establishing  a  court 
whose  jurisdiction  extends  beyond  the  ter- 
ritorial limits  of  the  municipality,  can  not 
be  sustained  as  a  municipal  court,  although 
called-  by  such  name  in  the  creative  statute 
(Attorney  General  v.  Loomis  [Mich.]  12  Det. 
Leg.  N.  553,  105  N.  W.  4),  nor  can  it  be  sus- 
tained as  creating  a  single  justice  of  the 
peace  in  view  of  the  provision  for  an  as- 
sociate justice  (Id),  nor  as  authorizing  two 
justices  of  the  peace,  since  the  associate 
justice  was  only  to  act  on  certain  occasions 
(Id.).  The  city  court  of  Sylvester  was  not, 
by  the  act  of  August  11,  1904  (Laws  1904,  p. 
207),  regularly  established  as  a  constitution- 
al city  court,  and  hence  judgments  thereof 
can  only  be  reviewed  by  certiorari.  Crosson 
v.  State,   124  Ga.   651,   52   S.  E.   880. 

10.  Act  April  18,  1905  (P.  L.  208),  au- 
thorizing judges  of  the  separate  orphans' 
courts  to  hear  equity  proceedings  at  the 
request  of  judges  of  the  common  pleas, 
is  a  reorganization  of  the  courts  of  com- 
mon pleas,  and  not  violative  of  §  15.  art. 
5,  Const.,  requiring  judges  to  be  elected  by 
the  electors  in  their  respective  districts. 
Morgan  v.  Reel,  213  Pa.  81,  62  A.  253. 

11.  Act  March  2,  1905,  c.  1305.  33  Stat.  824 
[U.  S.  Comp.  St,  Supp.  1905,  p.  126],  dividing 
the  state  of  Washington  into  two  judicial 
districts,  did  not  abolish  the  then  existing 
courts,  but  restricted  them  merely  in  regard 
to  territory.  Seattle  Elec.  Co.  v.  Hartless 
[C.  C.  A.]  144  F.  379;  Tacoma  R.  &  Power  Co. 


V.  Geiger  [C.  C.  A.]  145  F.  504.  But  see 
Geiger  v.  Tacoma  R.  &  Power  Co.,  141  F, 
169. 

12.  Act  of  March  2,  1905,  c.  1305,  pt.  1, 
33  Stat.  824.  dividing  the  state  of  Washing- 
ton int®  two  judicial  districts,  while  it  does 
not  in  express  -words  ordain  and  establish 
any  courts  nor  define  their  jurisdiction,  nor 
assign  the  district  to  any  of  the  nine  cir- 
cuits, it  clearly  shows  the  intent  in  regard 
to  these  matters,  and  by  implication  tlie 
courts  are  duly  established.  Geiger  v,  Ta- 
coma  R.    &   Power    Co.,    141    F.    169. 

13.  A  provision  in  the  act  that  the  ses- 
sions shall  be  held  "in  the  court  house  of 
Worth  county,  in  said  city  of  Sylvester,  or  at 
some  other  place  in  said  city,"  is  a  suf- 
ficient location  not-withstanding  that  Syl- 
vester -u'as  a  town  and  not  a  city.  Crosson 
V.  Sumner  [Ga.]  54  S.  E.  181. 

14.  See  Appeal  and  Review,  7  C.  L.  238; 
Judgments,    6   C.   L.   214. 

1.".  Although  a  case  -was  argued  at  a  time 
when  the  court  was  composed  of  but  three 
judges,  a  decision  rendered  after  an  in- 
crease to  seven,  concurred  in  by  but  t-wo,  is 
void.  Denver,  etc.,  R.  Co.  v.  Burchard  [Colo.] 
86   P.   749. 

16.  See  5  C.  L.  871.  See,  also.  Clerks  of 
Court,  7  C.  L.  656;  Sheriffs  and  Constables,  6 
C.   L.   1459;   Stenographers,   6   C.   L.   1552. 

17.  A  constitutional  provision  that  in- 
ferior judges  may  hold  court  for  each  other 
is  exclusive  and  avoids  an  act  empower- 
ing tlie  supreme  court  to  direct  tliem  when 
to  do  so.  In  re  Weston.  28  Mont.  207,  72 
P.  512;  Ryan  v.  Weston,  28  Mont.  207,  72  P. 
512.  Municipal  court  act  of  the  city  of 
New  York,  Laws  1902,  p.  1494,  c.  580,  §  12, 
as  amended  by  Laws  1904,  p.  1429,  c.  598, 
providing  for  the  rotation  of  judges,  is  au- 
thorized by  Const,  art.  6,  §  17  (Sakolski  v. 
Schenkel,  98  N.  Y.  S.  190),  and  such  act 
is  not  unconstitutional  as  denying  equal 
protection  of  tlae  law   (Id.). 

18.  As  to  special  and  substitute  judges, 
see   the  topic  Judges.   6  C.  L.  209. 

19.  See   5    C.   L.    871. 

20.  Acts  1904,  p.  43,  c.  11,  providing  for 
holding  sessions  of  the  circuit  court  in  cer- 
tain towns  otlier  than  the  county  seat,  is 
not  unconstitutional  ss  special  legislation, 
as  moving  the  county  seat  without  proper 
vote,  nor  does  its  title  include  more  than  one 
subject.  Johnson  v.  Fulton  [Ky.]  89  S.  W. 
672.  The  court  being  always  in  session, 
an  order  signed  by  the  judge  in  his  chambers 
adjoining  the  court  room,  an  open  door  con- 
necting   the    two,    is    signed    in    open    court. 
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lated  by  statute,^^  and  the  court  must  be  opened  by  a  duly  autliorized  judge.^' 
When  the  court  has  been  duly  convened,  the  term  continues  until  legally  adjourn- 
ed,^^ or  until  the  commencement  of  the  next  regular  term.^*  The  common-laTV 
right  of  a  court  to  adjouj-n  to  a  distant  day  still  exists  in  West  Virginia."  Wliere 
the  general  term  in  one  county  is  a  special  term  for  the  other  counties  of  the  cir- 
cuit, the  duration  of  the  special  term  is  coextensive  with  that  of  the  general.^^  An 
adjournment  to  chambers  is  an.  adjournment  to  the  chambers  of  the  judge  at  the 
court  house. ^'^  Where  the  statute  authorizes  special  judges  to  hold  regular  terms  of 
court,  the  regular  judge  may  hold  a  special  term  while  the  regular  term  is  in  ses- 
sion.-'^ In  Washington  there  may  be  as  many  concurrent  sessions  of  tlie  superior 
court  in  any  county  as  there  are  presiding  judges  and  judges  assigned  thereto.^** 
There  are  no  terms  of  court  in  equity  proceedings.'^  The  statutes  of  many  states 
authorize  the  convening  of  special  terms  under  certain  conditions^"  upon  due  no- 
tice.^^     The  proceedings  of  a  court  not  legall}'-  in  session  are  void,^-  and  the  ap- 


San  Luis  Obispo  County  v.  Simas  [Cal.  App.] 
81    P.    972. 

31.  The  fact  that  the  statute  designated 
June  5th  as  the  opening^  day  of  a  term  will 
not  render  a  writ  issued  on  the  6th  and 
returnable  on  the  "first  day"  of  the  term 
void  when  court  ■was  in  fact  opened  on  the 
7th,  which  day  was  understood  as  the  first. 
Mays  V.  Newlin,  143  F.  574. 

22.  Where  a  court  was  organized  by  the 
supernumerary  judge,  who  -was  directed  so  to 
act  by  the  governor,  it  will  be  presumed  that 
the  regular  judge  notified  the  governor 
of  his  inability  to  act,  in  which  case 
the  direction  was  proper  under  Act 
Feb.  20,  1899  (Acts  1898-99.  p.  237),  §  3. 
Peel  V.  State  [Ala.]  39  So.  251.  Not  neces- 
sary that  the  minute  entry  showing  the 
organization  by  the  supernumerary  judge 
should  show  w^hy  the  regular  judge  was 
absent.     Id. 

23.  Where  the  courts  are  always  in  ses- 
sion except  for  certain  purposes,  an  order 
for  adjournment  of  the  term  must  particular- 
Iv  so  state.  Henry  v.  Lincoln  Lucky  &  Lee 
Min.  Co.  [N.  M.]  85  P.  1043.  An  order  "It 
is  ordered  that  the  court  do  now  adjourn 
until  court  in  course,"  construed  as  ad- 
journing the  court  and  not  the  term.  Id. 
Under  Rev.  St.  1898.  §  2572,  providing  that 
no  omission  to  adjourn  any  court  from  day 
to  day  previous  to  the  final  adjournment 
shall  vitiate  the  proceedings,  adjournments 
subject  to  the  order  of  the  court  do  not 
terminate  the  term.  Cooper  v.  Granger 
[Wis.]  108  N.  W.  193.  Where  both  criminal 
and  civil  jurisdiction  is  vested  in  one  court, 
an  adjournment  thereof  from  day  to  day  ad- 
journs the  criminal  branch.  People  v.  Cox, 
106  App.  Div.  299,   94  N.  T.  S.  526. 

24.  An  adjournment  to  chambers  leave* 
the  regular  term  in  full  force  until  the  actual 
convening  of  the  next  term  of  court.  In 
re  Wood,  107  App.  Div.  514,  95  N.  T.  S.  260. 
In  ■^'■jsconsin  a  term  does  not  end  until  the 
commencement  of  a  new  term,  unless  ter- 
minated by  affirmative  official  act.  Cooper  v. 
Granger  [Wis.]  108  N.  W.  193.  Section  50, 
D.  C.  Code  (31  Stat,  at  L.  1198,  chap.  854). 
providing  that  the  police  court  shall  hold 
a  term  on  the  first  Monday  of  each  month 
and  continue  the  same  "from  day  to  day," 
etc..  suggests  that  a  term  cannot  be  con- 
tinued beyond  the  period  of  the  next  term. 
Harris  v.  Nixon,  27  App.  D.  C.  94. 


25.  Section  2  of  chapter  114  of  the  Code 
of  1899,  authorizing  circuit  and  county  courts 
to  adjourn  from  day  to  day  until  their  busi- 
ness is  dispatched  or  until  the  ends  of 
their  terms,  does  not  limit  the  common- 
law  power  to  adjourn  to  a  distant  day  (Mann 
V.  Mercer  County  Court,  58  W'.  Va.  651,  52 
S.  E.  776),  nor  does  section  10  of  chapter  114 
of  the  Code  of  1899    (Id.). 

26.  Rev.  St.  1898,  §  2424,  as  amended  by 
Laws  1905.  p.  8,  c.  6.  Emerson  v.  Huss 
[Wis.]    106    N.    W.    518. 

27.  Proceedings  held  at  the  judge's  cham- 
bers in  another  city  are  void.  In  re  Wood, 
107  App.  Div.   514,  95  N.  T.   S.   260. 

27a.  Code  1896,  §§  928,  930,  authorizing 
the  supernumerary  judge  and  special  judges 
appointed  by  the  court  to  hold  the  regular 
term,  by  implication  authorizes  the  regular 
judge  to  hold  a  special  term  at  the  same 
time.      Williams   v.    State    [Ala.]    41    So.    992. 

28.  Sections  5  and  7  of  art.  4,  Const.,  being 
construed  together,  it  is  immaterial  whether 
a  judge  be  assigned  by  the  governor  or  by 
request  of  a  local  judge.  Hindman  v.  Boyd 
["Wash.]     84    P.     609. 

29.  Hence  costs  are  assessed  upon  the 
basis  of  hearings  and  not  terms  as  in  law 
cases.     Allan   v.    Allan    [Me.]    63    A.    654. 

30.  Under  Acts  29th  Leg.  (Gen.  Laws 
1905),  p.  116,  c.  83,  §  1.  the  judge  of  the 
district  court  may  call  a  special  session  for 
the  sole  purpose  of  passing  sentence  upon 
one  previously  convicted.  Not  necessary 
that  the  business  should  be  unfinished  busi- 
ness. Ex  parte  Young  [Tex.  Cr.  App.]  15 
Tex.  Ct.  Rep.  852,  95  S.  W.  98.  Act  held 
not  unconstitutional  as  being  ex  post  facto. 
Id.  A  recital  in  an  order  that  defendant 
is  "held  in  custody  charged  with  a  capital 
offense"  sufficiently  alleges  that  defendant 
is  "confined  in  jail"  so  as  to  authorize  the 
calling  of  a  special  term,  under  Kirbv's  Dig. 
§  1532.  Beard  v.  State  [Ark.]  95  S.  "w.  995. 
Where  a  special  term  is  called  under  Rev. 
St.  1899,  §  1606.  upon  the  notice  of  the 
sheriff  of  Clay  county  that  defendafit  was 
in  jail  awaiting  trial,  held  that  the  record 
was  insufficient  to  impeach  the  recital  that 
he  was  in  jail  in  Clay  county.  State  v. 
Myers    [Mo.]    94    S.    W.    242. 

31.  In  Alabama  a  circuit  Judge  can  con- 
vene a  special  term  only  upon  notice.  Code 
1896.  55  914,  915.  McMillan  v.  Gadsden  [Ala.] 
39  So.  569.     In  the  absence  of  an  agreement. 
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pellate  court  will  take  judicial  notice  of  the  time  for  sessions  of  lower  courts.^^  A 
motion  for  a  new  trial  can  not  be  considered  at  a  subsequent  term  unless  duly  con- 
tinued.^^^     A  jury,  however,  may  return  its  verdict  at  a  later  term.^* 

^  4.  Conduct  and  regulation  of  lusiness.^^ — Courts  of  record  have  the  in- 
herent po'wer  to  make  all  reasonable  and  necessary  rules  for  the  transaction  and 
regulation  of  their  business/**  provided  they  do  not  contravene  positive  law/^  which 
rules  are  binding  upon  the  court  as  well  as  upon  the  litigants,^^  and  can  be  waived 
only  by  the  beneficiary.^^  In  a  general  way,  rules  of  court  are  construed  as  stat- 
utes are  construed,*"  except  that  the  word  "may"  will  not  ordinarily  be  given  the 
force  of  "shall,"  as  is  often  done  in  the  interpretation  of  statutes.*^  While  the 
rules  of  the  Indiana  appellate  court  and  the  supreme  court  are  the  same  in  so  far 
as  they  are  applicable,  yet  in  a  particular  case  pending  in  either,  the  rules  of  that 
court  alone  apply.*^ 

Under  the  Conformity  Act,  the  practice  and  procedure  in  civil  actions  in 
the  inferior  Federal  courts  must  conform  as  near  as  may  be  to  that  of  the  state 
wlierein  the  action  is  brought/^  unless  otherwise  expressly  provided  by  act  of 
congTess.** 


ti 


special  session  can  be  held  only  upon  no- 
Ice  pursuant  to  Gen.  St.  1902,  §  452.  O'Keeff; 
V.  ScovlUe  Mfg-.  Co.  [Conn.]  61  A.  961.  Held 
under  the  facts  and  in  view  of  the  judg- 
ment file  describing-  the  session  as  "special," 
that  it  was  a  special  session  and  not  an 
additional  session.  Id.  Judge  should  have 
ascertained  whether  the  required  notice  had 
been  given  or  an  agreement  of  the  parties 
made.  Id.  The  filing  of  written  objections 
to  the  trial,  specifically  stating  that  the 
required  notice  had  not  been  given,  is  suf- 
ficient to  prevent  a  waiver  of  the  irregu- 
larity.    Id. 

32.  Walker  v.  State,  142  Ala.  32,  38  So. 
241.  Judgment  rendered  when  court  was 
not  legally  in  session.  McMillan  v.  Gads- 
den [Ala.]  39  So.  569;  Mattox  Cigar  &  To- 
bacco Co.  V.  Gato  Cigar  Co.  [Ala.]  39  So. 
777.  Under  the  provisions  of  Acts  1900-01. 
p.  646,  the  23d  day  of  September,  1903,  was 
a  time  authorized  for  holding  court.  Kansas 
City,  etc.,  R.  Co.  v.  Randolph  [Ala.]  39  So. 
920. 

33.  Especially  when  fixed  by  statute.  Ed- 
wards V.  State,  123  Ga.  542,  51  S.  B.  6305 
McMullen   v.   Long    [Ala.]    39    So.    777. 

33a.  A  general  order  continuing  all  cases, 
actions,  motions,  and  proceedings  pending, 
and  not  otherwise  disposed  of,  to  the  next 
term,  held  not  to  continue  a  motion  for 
a  new  trial.  Southern  R.  Co.  v.  Jones,  143 
Ala.    328,    39    So.    118. 

34.  Where  the  jury  retires  at  one  term,  it 
may  return  its  verdict  at  the  succeeding 
one.  Weske  v.  Chicago  Union  Traction  Co., 
117    111.    App.     298. 

35.  See  5  C.  L..  873.  Conduct  of  proceed- 
ings at  trial,  see  Trial,   6  C.  L..  1731. 

36.  Dille  V.  Rice,  120  111.  App.  353.  A 
recital,  in  an  ex  parte  motion  of  a  prevailing 
practice  to  give  notice  to  the  opposing  party 
before  filing  an  order  is  insufficient  to  show 
a  rule  of  court  in  respect  thereto.  Oltman  v. 
Schoenbeck,  120  111.  App.  351. 

37.  Dille  V.  Rice,  120  111.  App.  353.  Where 
the  statute  establishes  the  clerk's  fees,   the 


court  cannot  make  a  rule  dismissing  appeals 
from  the  justice  court  upon  nonpayment 
of  a  docket  fee  not  autliorized.  Id.  A  rule 
of  court  in  conflict  witli  a  statute  is  in- 
valid in  so  far  as  it  conflicts.  Hunt  v.  State, 
5   Ohio  C.  C.    (N.   S.)    621. 

38.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson  [Pla.]  39  So.  392;  Hoodless  v. 
Jernigan  [Fla.]  41  So.  194.  Rule  42,  re- 
quiring an  undertaking  as  a  condition  pre- 
cedent to  the  granting  of  an  injunction,  is 
binding  on  the  court  (Drew  v.  Hogan,  26 
App.  D.  C  55),  and  if  waived,  the  party  suf- 
fering may  seek  redress  in  the  appellate 
court     (Id.). 

39.  A  rule  requiring  an  undertaking  as 
a  condition  precedent  to  the  issuance  of  an 
injunction,  being  for  benefit  of  the  defend- 
ant, the  court  cannot  waive  it  (Drew  v.  Ho- 
gan, 26  App.  D.  C.  55),  and  while  such  re- 
quirement might  be  waived  by  defendant, 
appearing  and  defending  on  the  merits  does 
not  have  that  effect,  especially  where  it 
does  not  affirmatively  appear  that  he  knevi'^ 
that  no  underta.king  had  been  required 
(Id.). 

40.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson  [Fla.]  39  So.  392;  Hoodless  v. 
Jernigan    [Fla.]    41    So.   194. 

41.  Gassenheimer  v.  U.  S.,  26  App.  D.  C. 
432.  Common-law  rule  53  of  the  supreme 
court,  providing  that  where  tlie  jury  has  dis- 
agreed the  trial  justice  may  transfer  the 
case  to  another  justice,  Is  not  mandatory. 
Id. 

42.  Hence  when  a  case  is  in  the  wrong 
court,  the  sufficiency  of  the  record  to  com- 
ply with  the  rules  will  not  be  passed  upon, 
though  the  same  In  each.  Hood  v.  Baker 
[Ind.   App.]    75    N.    E.    608. 

43.  The  United  States  district  court,  when 
exercising  the  functions  of  the  circuit  court 
in  Porto  Rico,  under  act  of  April  12,  1900 
(31  Stat,  at  L.  77,  chap.  191),  §  34,  must 
conform    to    the    local    procedure.     Perez    v. 

Fernandez,    202    U     S.    80,    50    Law.    Ed. . 

The    conformity    &,ct    does    not    require    the 
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The  courts  have  an  inherent  power  to  correct  clerical  errors  in  their  records/' 
and  to  supply  omissions/®  especially  where  the  proceedings  are  still  in  iieri*^  and 


Federal  court  to  give  effect  to  the  Missouri 
rule  of  practice  that  the  filing-  of  an  amend- 
ed pleading,  pursuant  to  an  erroneous  order 
striking  out  portions  of  the  original,  waives 
the  error.  Williamson  v.  Liverpool  &  London 
&  Globe  Ins.  Co.  [C.  C.  A.]  141  F.  54.  Suit 
commenced  by  complaint  as  authorized  by 
the  North  Carolina  Code  of  Procedure  as 
distinguished  from  a  formal  declaration. 
Swift  &  Co.  V.  Jones  [C.  C.  A.]  145  F.  489. 
The  state  practice  acts  and  the  construction 
given  them  by  the  state  courts  are  binding 
on  the  Federal  courts  in  actions  at  law. 
Iowa  practice  act  relative  to  dismissal  of 
action  by  plaintiff.  Duffy  v.  Glucose  Sugar 
Refining  Co.,    141   F.   206. 

XOTE}.  Sleaning  and  application  of  Trords 
"as  near  as  may  be":  "These  words  have  the 
effect  to  leave  the  Federal  courts  some  de- 
gree of  discretion  in  conforming  entirely  to 
the  stat3  procedure,  and  were  intended  to 
qualify  what  would  otherwise  have  been  a 
mandatory  provision.  'These  words  imply 
that,  in  certain  cases,  it  would  not  be  prac- 
ticable, without  injustice  or  inconvenience, 
to  conform  literally  to  the  entire  practice 
prescribed  for  its  own  courts  by  a  state 
in  which  federal  courts  might  be  sitting.' 
Mexican-Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
207,  37  Law.  Ed.  699.  See,  also,  Senior  v. 
Pierce,    31    F.    625. 

'The  conformity  is  required  to  be  as  near 
as  may  be — not  as  near  as  may  be  possible, 
or  as  near  a-s  may  be   practicable.     This   in- 
deflniteness   may   have   been   suggested    by   a 
purpose;    it   devolved  upon   the   judges   to   be 
affected  the  duty  of  construing  and  deciding, 
and  gave  them  the  power  to  reject,  as  Con- 
gress doubtless  expected  they  would  do,  any 
subordinate  provision   in  such  state  statutes 
which,  in  their  judgment,  would  unwisely  in- 
cumber   the    administration    of    the    law,    or  j 
tend   to   defeat   the   ends   of  justice,   in   their 
tribunals.'     Indianapolis,  etc.,  R.  Co.  v.  Horst, 
93    U.    S.    291,    23    La.w.    Ed.    898.     See,    also,  ] 
Shepard  v.  Adams,  168  U.  S.  618,  42  Law.  Ed.  } 
602;  Chappell  v.  U.  S.,  160  U.  S.  499,  40  Law.  i 
Ed.    510;    Mexican    Cent.    R.    Co.    v.    Pinkney,  I 
149  U.  S.  194,  37  Law.  Ed.  699;  Southern  Pac.  I 
R.    Co.    V.    Denton,    146    U.    S.    202,    36    Law. 
Ed.    943;    Virginia    Coupon    Cases,    114    U.    S.  i 
270,    29    Law.    Ed.    185;    Johnson    v.    Healey,  : 
9  Ben.   [U.  S.]   321;  Palmer  v.  Allen,  7  Cranch 
[U.  S.]  550,  3  Law.  Ed.  436;  Sanford  v.  Ports- 
mouth,   2    Flipp.    [U.    S.]    109;    Fulton   v.    Gil- 
more,  2  Flipp.   [U.  r.]   260;  Bradford  v.  Brad- j 
ford,  2  Flipp.  [U.  S.]   2S0;  Piquignot  v.  Penn- 
sylvania R.  Co.,  16  How.   [U.  S.]   104,   14  Law. 
Ed.   863;   Reeside  v.   Walker,   11  How.    [U.  S.] 
272,    13    Law.    Ed.    693;    Duncan    v.    Darst,    1 
How.    [U.   S.]    301,   11  Law.  Ed.  139;  Lange  v. 
I'nion  Pac.  R.  Co.  [C.  C.  A.]  126  F.  338;  North 
Chicago    St.    R.    Co.    v.    Burnham    [C.    C.    A.] 
102    F.    671;    Missouri,    etc.,    R.    Co.    v.    Elliott 
[C.  C.   A.]    102   F.   96;   Chicago,  etc..   R.  Co.  v. 
Metalstaff    [C.  C.  A.]    101  F.  770;  Times  Pub. 
Co.    V.    Carlisle    [C.    C.    A.]    94    F.    771;    Kent 
V.   Bay  State  Gas   Co.,   93   F.   887;   Van   Doren 
V.  Pennsylvania  R.  Co.    [C.  C.  A.]    93  F.   260: 
Edmunds   v.    Illinois    Cent.    R.    Co.,    80    F.    85; 
Hughey    v.     Sullivan,     80     F.     75;     Ewlng     v. 
Burnham.    74    F.    384;    Hale    v.    Wharton,    73 
F.    739;    Sherry    v.    Oceanic    Steam    Nav.    Co., 


72  F.  566;  Mack  v.  Porter  [C.  C.  A.]  72  F.  236; 
Walker  v.  Collins  [C.  C.  A.]  59  F.  70;  Phenix 
Ins.  Co.  v.  Charleston  Bridge  Co.  [C.  C.  A.] 
65  F.  628;  Theroux  v.  Northern  Pac.  R.  Co. 
[C.  C.  A.]  64  F.  84;  O'Connell  v.  Reed  [C. 
C.  A.]  56  F.  531;  Texas,  etc.,  R.  Co.  v.  Nelson 
[C.  C.  A.]  50  F.  814;  In  re  Secretary  of  Treas- 
ury, 45  F.  398;  Lowry  v.  Story,  31  F.  769;  U. 
S.   V.   Brawner,   7   F.    90. 

But  in  Amy  v.  Watertown,  130  U.  S.  301. 
32  Law.  Ed.  946,  the  court  said  that  the 
statute  'is  peremptory,  and  whatever  be- 
longs to  the  three  categories  of  practice, 
pleading,  and  forms  and  modes  of  proceeding, 
must  conform  to  the  state  law  and  the  prac- 
tice of  the  state  courts,  except  where  Con- 
gress itself  has  legislated  upon  a  particular 
subject  and  prescribed  a  rule.  Then,  of 
course,  the  Act  of  Congress  is  to  be  followed' 
in  preference  to  the  laws  of  the  State.'  See, 
also,  U.  S.  V.  Davis,  103  F.  465;  Chicago, 
etc.,  R,  Co.  v.  Metalstaff  [C.  C.  A.]  101  F. 
770;  Nederland  L.  Ins.  Co.  v.  Hall  [C.  C.  A.] 
84  F.  278;  Edmunds  v.  Illinois  Cent.  R.  Co.. 
80  F.  85;  Chamberlain  v.  Mensing,  47  F. 
436;  U.  S.  v.  Inlots,  Fed.  Cas.  No.  15.441; 
Laird  v.  De  Soto,  25  F.  77;  Cottier  v.  Stim- 
son,  18  F.  689;  U.  S.  v.  Treadwell,  15  F.  533; 
Republic  Ins.  Co.  v.  Williams,  3  Biss.  [U.  S.] 
370;  Oscanyan  v.  Winchester  Repeating  Arms 
Co.,  15  Blatchf.  [U.  S.]  87;  Lewis  v.  Gould, 
13  Blatchf.  [U.  S.]  216;  Sears  v.  Eastburn,  10 
How.  [U.  S.]  187,  13  Law.  Ed.  381;  Mutual 
Eldg.  Fund,  etc.,  Sav.  Bamk  v.  Bossieux,  1 
Hughes  [U.  S.]  386;  Fullerton  v.  U.  S.  Bank, 
1  Pet.    [U.  S.]   604,  7  Law.   Ed.  280. 

The  qualification  contained  in  this  phrase 
is  not  to  be  construed  to  subvert  the  com- 
mand of  the  statute,  but  allows  only  neces- 
sary variations  from  the  state  methods, 
growing  out  of  the  different  organization  of 
the  courts,  and  other  similar  matters.  Lewis 
V.   Gould,   13  Blatchf.    [U.  S.]   216. 

'Certainly  it  was  not  intended  that  these 
statutes  were  to  be  adopted  with  the  ef- 
fect of  defeating  the  •  jurisdiction  of  the 
courts  of  the  United  States  once  lawfully 
attached  under  an  Act  of  Congress.'  After 
the  removal  of  causes  from  a  state  court 
the  jurisdiction  Is  not  ousted  by  admitting 
as  a  party  under  the  state  law,  a  citizen 
of  the  same  state.  Phelps  v.  Oaks,  117  U.  S. 
236,  29  Law.  Ed.  888.  See,  also,  Stewart  v. 
Dunham,  115  U.  S.  61,  29  Law.  Ed.  329." — 
From   4   Fed.  Stat.  Ann.   565. 

44.  Held  error  to  submit  issues  to  a  mas- 
ter for  determination  as  provided  by  the 
North  Carolina  Code  of  Procedure  in  view  of 
§S  648,  649,  700,  Rev.  St.  (U.  S.  Comp.  St. 
1901,  pp.  525.  570),  providing  for  trial  by 
jury.  Swift  &  Co.  v.  Jones  [C.  C.  A.]  145  F. 
4S9.  Rule  22  of  the  Federal  circuit  respect- 
ing special  appearances  is  authorized  by  Rev. 
St.  §  918  [U.  S.  Comp.  St.  1901,  p.  685],  not- 
withstanding the  conformity  act,  and  es- 
pecially where  the  state  has  no  special  rules 
relative  thereto.  Mahr  v.  Union  Pac.  R.  Co., 
140    F.   921. 

45.  Erroneous  date  of  filing  indorsed  on  a 
paper.  Newman  v.  State  [Ala.]  39  So.  648. 
And  see  the  topic  Records  and  Files,  6  C.  L. 
1269. 

4G.     Records    amended    at    the    subsequent 
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the  correction  is  upon  clear  and  definite  proof  ;*^  but  as  a  general .  rule,  a  court  of 
appeals  cannot  amend  the  records  of  the  inferior  court.*^ 

COVE]VA^T,  ACTION  OP.'s' 

CJovENANTS,  see  latest  topical  index. 

COVEXAXTS    FOR   TITLE.^ 


§  1.     Making    of    Covenants;    Persons    and 
Estate  Benefited  or  Bound  (1004). 

§  3.     Performance   or   Breach    (1005).     The 

Covenants    of    Seisin    and    Right    to    Convey 


(1005).     The    Covenant    of   Warranty    (1006). 
The  Covenant  for  Quiet  Enjoyment  (1006). 
§  3.     Enforcement  of  Covenants   (1006). 


Scope  of  title. — ^This  topic  treats  only  of  the  usual  covenants  contained  in 
deeds  of  conveyance.  Covenants  in  a  lease/^  restrictive  covenants  as  to  the  use 
of  land/^  covenants  relative  to  affirmative  burdens  not  pertaining  to  the  title/*  and 
warranties  in  the  sale  of  personal  property/^  are  elsewhere  treated. 

§  1.  Making  of  covenants;  perstfns  and  estate  benefited  or  hound.^^ — The  con- 
sideration supporting  the  deed  is  sufficient  to  sustain  the  covenants  of  all  the  co- 
grantors,  though  some  may  have  received  no  personal  consideration/'^  In  Nebraska 
a  married  woman  who  joins  in  a  deed  to  release  her  dower  interest  in  her  husband's 
property  is  not  bound  by  the  covenants  therein.^^  A  mere  recital  in  a  deed  of  the 
number  of  acres  which  it  purports  to  convey  is  not  a  warranty  that  the  described 
tract  contains  that  number.^^  Knowledge  by  the  covenantee  of  an  existing  ease- 
ment does  not  limit  an  express  covenant  against  easements,®*'  but  in  Tennessee, 
knowledge  that  the  land  is  in  the  adverse  possession  of  a  third  party  defeats  recovery 
on  the  covenants.^^  In  Missouri  the  implied  statutors'-  covenants  raised  by  tlief 
use  of  certain  words  are  not  restricted  by  a  covenant  of  special  warranty,  unless  so 
connected  therewdth  as  to  show  a  clear  intention  to  limit.®^  The  rule  that  covenants 
are  taken  most  strongly  against  the  covenantor  is  reversed  in  the  case  of  covenants 
implied  of  law  from  the  use  of  certain  words.®^  The  covenant  of  warranty  extends 
only  to  land  actually  embraced  in  the  deed.®*     The  covenant  of  quiet  enjoyment  and 


term  to  show  upon  what  ground  the  demur- 
rer was  sustained.  Martindale  v.  Battey 
[Kan.]    84  P.   527. 

47.  Corrected  to  show  overruling  of  de- 
fendant's motion  for  separate  trials.  Boon- 
ville  Nat.  Banlc  v.  Blakey  [Ind.]  76  N.  E.  529. 
"\\^here  a  motion  for  a  new  trial  is  neces- 
sary to  preserve  an  error  in  refusing  sep- 
arate trials,  the  proceedings  are  still  in 
fieri,  so  tliat  a  motion  to  amend  the  records 
to  show  the  overruling  of  the  motion  is 
proper,  although  a  decree  has  been  entered. 
Id. 

48.  Martindale  v.  Battey  [Kan.]  84  P.  527. 
Need  not  be  based  on  some  record  or  memo- 
randum, oral  proof  being  sufficient.     Id. 

49.  See  Appeal  and  Review,  7  C.  L.  192. 
Where  the  judgment  of  a  justice  of  the 
peace  is  against  defendant  and  wife,  without 
naming  the  latter,  the  court  of  common  pleas 
on  appeal  cannot  amend  the  records  so  as  to 
include  the  wife.  Doerr  v.  Graybill,  24  Pa. 
Super.  Ct.   321. 

50.  No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See  5  C.  L.  875. 

51.  See  Tiffany,  Real  Property.   §   899. 
53.     See  L-andlord  and  Tenant,  6  C.  L..  345. 
53.     See    Buildings    and    Building    Restric- 
tions, 7  C.  L.  507. 


54.  See    Real   Property,    6   C.    L,.    1248. 

55.  See  Sales,    6   C.   L..   1320. 

56.  See  5  C.  L.   876. 

57.  An  answer  alleging  consideration  to 
one  of  the  grantors  and  cowarrantors,  but 
that  there  was  no  consideration  as  to  the 
answering  defendants,  held  inconsistent. 
Tucker  v.  Butterweck    [Fla.j    39   So.    480. 

58.  Comp.  St.  1903.  §  4806.  Pochin  v.  Con- 
ley  [Neb.]   104  N.  W.  878. 

59.  Rich  v.  Scales  [Tenn.]  91  S.  W.  50. 

60.  Patterson  v.  Freihofer  [Pa.]   64  A.   326. 

61.  Part  of  the  described  land  in  the  ad- 
verse possession  of  a  railroad  of  which  the 
covenantee  had  knowledge.  Rich  v.  Scales 
[Tenn.]   91  S.  W.  50. 

63.  Miller  v.  Bayless,  194  Mo.  630,  92  S. 
W.  482.  In  determining  the  intention  the  en- 
tire deed  must  be  construed  together.  Id. 
The  general  covenant  arising  under  Rev.  St. 
1899,  §  907,  from  the  use  of  the  words  "grant, 
bargain,  and  sell,"  held  so  connected  with 
the  special  warranty  as  to  be  limited  there- 
by.    Id. 

63.  Miller  v.  Bayless.  194  Mo.  630,  92  S 
W.    482. 

64.  No  action  for  breach  of  the  covenant 
of  warranty  will  lie  for  land  not  embraced 
in  the  deed,  though  fraudulently  represented 


7  Cur.  haw. 


COTEXANTS  FOE  TITLE  §  2. 


1005 


of  warranty  rims  with  the  land/^  and  the  assignee  or  heir  in  possession  at  the  time 
of  breach  may  sue  thereon/^  but  for  a  covenant  to  run  with  the  land  there  must  l)e 
privity  of  estate  between  the  covenanting  parties,  and  the  covenant  must  have  rela- 
tion to  an  interest  created  or  conveyed.®^  The  covenant  of  a  grantee  to  assume 
and  pay  an  existing  lien  does  not  run  with  the  land.*^®  A  conveyance  by  the  cov- 
enantee does  not  operate  as  an  assignment  of  his  right  of  action  for  covenant  bro- 
ken.''^ 

§  2.  Performance  or  Ireach.  Against  incumhrances.'^'^ — The  covenant 
against  incumbrances  is  broken,  if  at  all,  as'  soon  as  made.'^  An  existinf  lien  for 
street  improvement  is  an  incumbrance  within  this  covenant,'^-  but  not  an  outstand- 
ing paramoimt  title.^^  A  covenant  against  incumbrances  existing  "b}-,  from, 
through  or  under"  the  gi-antor,  when  contained  in  a  deed  purporting  to  convey 
only  the  grantor's  interest,  does  not  include  an  existing  tax  lienJ* 

The  covenants  of  seisin  and  right  to  conveyJ^ — The  covenant  of  seisin  is  bro- 
ken, if  at  all,  at  the  time  of  the  delivery  of  the  deed.'^  The  failure  of  title  to  any 
part,  of  the  land  conveyed  constitutes  a  breach  of  the  covenant  of  seisin."^  A  dis- 
seisin of  the  covenantor,  which  is  void  as  to  the  covenantee,  do^  not  give  rise  to 
a  cause  of  action  under  tliis  covenants* 


to  be  within  the  boundaries.  Lainhart  v. 
Gabbard  [Ky.]  89  S.  W.  10.  Description  by 
pliysical  boundaries  controls  that  made  by 
calls  for  distances.  Rich  v.  Scales  [Tenn.] 
91   S.  W.  50. 

65,  66.     Deason  v.  Findley  [Ala.]  40  So.  220. 

67.  Deason  v.  Findley  [Ala.]  40  So.  220. 
Though  one  has  been  in  possession  for  a  suf- 
ficient time  to  raise  a  presumption  of  a  con- 
veyance from  the  covenantee,  no  such  priv- 
ity is  shown  as  ■will  sustain  an  action  for 
breach  of  the  covenant  of  quiet  enjoyment. 
Id. 

68.  Scholten  v.  Barber,  217  111.  148,  75  N. 
E.  460. 

69.  In  an  action  to  foreclose  a  purchase 
price  mortgage  on  land  sold  under  a  cove- 
nant of  ■warranty  of  the  right  to  cut  and  use 
timber  thereon,  such  covenant  being  bro- 
ken as  soon  as  made,  a  subsequent  grantee 
cannot  offset  the  damage.  Turner  v.  La^w- 
son  [Ala.]  39  So.  755;  Pinckard  v.  American 
Freehold  Land  Mortg.  Co.,  143  Ala.  568,  39 
So.  350. 

Xote:  "As  a  general  proposition  a  breach 
of  a  covenant  does  not  run  -with  the  land. 
Ladd  V.  Noyes,  137  Mass.  151;  Provident  Co. 
V.  Fiss,  147  Pa.  232;  Clement  v.  Bank,  61  Vt. 
29  8:  Mygatt  v.  Coe,  124  N.  T.  212;  Wesco  v. 
Kern,  36  Or.  433.  A  few  of  the  United  States, 
however,  follow  the  English  doctrine  and 
hold  that  even  such  covenants  as  are  tech- 
nically broken  upon  execution  and  delivery 
of  the  deed  may  be  sued  on  by  a  remote 
assignee  ■R'here  the  substantial  damage  oc- 
curs during  his  tenure.  See  Mascal's  Case, 
1  Leon,  62;  King  v.  Jones,  1  Marsh.  107,  5 
Taunt.  418;  Kingdom  v.  N(3ttle,  I.  M.  &  S. 
355.  For  American  cases  see  Richard  v. 
Pent,  59  111.  38,  74  Am.  Rep.  1;  Coleman  v. 
Lyman,  42  Ind.  289;  Martin  v.  Baker,  5  Blackf. 
[Ind.]  232;  Kimball  v.  Bryant,  25  Minn.  496; 
Chambers  v.  Smith,  23  Mo.  174;  Dickson  v. 
Desire.  23  Mo.  151,  66  Am.  Dec.  661;  Lawless 
V.  Colliers,  19  Mo.  480;  Winningham  v.  Pen- 
nock,  36  Mo.  App.  688;  Betz  v.  Bryan,  39 
Ohio  St.  320;  Devore  v.  Sunderland,  17  Ohio 
52,  49  Am.  Dec.  442;  Backus  v.  McCoy,  3  Ohio 


211,  17  Am.  Dec.  585;  Hall  v.  Plain,  14  Ohio 
St.  417;  Brisbane  v.  McCrady,  1  Nott.  &  M. 
[S.  C]  104,  9  Am.  Dec.  676.  This  latter  doc- 
trine seems  to  work  out  more  substantial 
justice  since  a  covenant  is  not  really  bro- 
ken until  damages  have  been  suffered." — 
From   4   Mich.  L.  R.  555. 

70.  See  5  C.  L.  877. 

71.  Bailey  v.  Agawam  National  Bank,  190 
Mass.  20.  76  N.  E.  449;  Maloy  v.  Holl,  190 
Mass.    277,   76   N.    E.   452. 

72.  In  Massachusetts  the  passage  of  an 
order  laying  out  or  altering  a  highway  cre- 
ates a  lien  upon  the  assessable  property, 
though  the  amount  due  is  uncertain  until 
completion  of  the  work  and  the  making  of 
the  assessment  (Maloy  v.  Holl,  190  Mass.  277, 
76  N.  E.  452),  and  this  notwithstanding  the 
assessment  subsequently  made  is  technically 
invaHd  if  it  may  be  corrected  by  a  reas- 
sessment (Id.),  but  if  no  valid  assessment 
can  be  made,  no  lien  exists  (Id.).  Where 
no  valid  assessment  for  street  improvement 
could  be  made  at  the  time  of  the  delivery  of 
the  deed,  a  back  lien  established  under  a 
subsequent  act  is  not  a  breach  of  the  cove- 
nant.    Id. 

73.  A  count  based  on  a  breach  of  the  cove- 
nant against  incumbrances  and  alleging  an 
outstanding  paramount  title  states  no  cause 
of  action.  Henderson  v.  Berry  Co.  [Ala.] 
39  So.  662. 

74.  Fountain  Square  Theater  Co.  v.  Bend- 
ery,   6    Ohio   C.    C.    (N.   S.)    7S. 

75.  See  5  C.  L.   877. 

76.  Foster  v.  Byrd  [Mo.  App.]  96  S.  W. 
224. 

77.  A  covenant  of  an  indefeasible  seisin  of 
an  entire  quarter  section  of  land  is  broken 
where  three  acres  thereof  has  been  conveyed 
to  a  railroad  corporation,  notwithstanding  a 
recital  that  the  tract  contains  160  acres  more 
or  less.  Foster  v.  Byrd  [Mo.  App.]  96  S.  W. 
224.  Not  affected  by  the  fact  that  a  trust 
deed  executed  at  the  time  of  delivery  of 
the  deed  excepted  the  strip  conveyed  to  the 
railroad.     Id. 
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The  covenant  of  warrantif^  is  not  broken  unless  there  is  an  eviction,  actuaP'* 
or  conntructive/^^  not  resulting  from  the  covenantee's  own  wrong.®-  It  seems,  how- 
ever, in  Alabama,  that  if  the  grantor  has  no  title  whatever  to  the  land  described, 
the  breach  is  instantaneous,®^  unless  the  description  is  inserted  through  mutual 
mistake,  in  which  case  there  is  no  breach.®*  The  covenant  extends  to  fixtures  as 
well  as  to  the  land  itself.®^  AAliere  a  gi-antor,  called  upon  under  his  covenant  of 
Avarranty  to  discharge  an  existing  tax  lien,  calls  in  his  grantor,  an  undertaking  by 
the  latter  to  pay  the  same  does  not  relieve  the  former.®^ 

The  covenant  for  quiet  enjoyment^''  is  broken  by  an  eviction,  total  or  partial.®^ 
A  covenant  to  defend  title  against  the  claims  of  the  grantor,  his  heirs,  and  all  per- 
sons lawfully  claiming  under  him,  is  not  a  covenant  to  defend  against  a  paramount 
title.®3 

§  3.  Enforcement  of  covenants.^^ — Upon  a  partial  failure  of  title  the  cove- 
nantor can  not,  as  a  matter  of  right,  tender  the  purchase  price  and  demand  a  re- 
conveyance of  the  entire  tract.®^  A  declaration  negativing  the  words  of  a  covenant 
of  seisin  or  good  right  to  convey  is  a  sufficient  allegation  of  a  breach ,°^  but  a  declara- 
tion on  the  covenant  against  incumbrances  must  show  the  nature  of  the  incumbrance, 
and  on  warranty,  an  eviction  by  a  paramount  title."^  Wliere,  however,  one  declaring 
on  the  covenants  of  seisin  aaid  good  right  to  convey  specifically  alleges  the  facts 
relied  on  to  show  a  breach,  he  will  be  restricted  to  those  grounds."*  Under  a  stat- 
ute providing  tliat  a  copy  of  a  writing  annexed  to  a  pleading  shall  cure  defects 
therein  in  case  of  a  variance  between  the  declaration  and  the  annexed  deed  as  to 
what  the  covenants  are,  the  deed  controls.''^  In  Louisiana  a  plaintiff  in  a  petitory 
action  cannot  make  his  warrantor  a  party  to  the  suit  upon  denial  of  his  title  where 
the  warrantor  is  not  within  the  jurisdiction.""  Proof  that  the  land  was  in  the  ad- 
verse possession  of  a  third  party  at  the  time  of  conveyance  establishes  a  prima 


78.  As  a  prior  unrecorded  deed  which 
is  valid  as  to  the  covenantor  but  void  as  to 
the  covenantee.  Glover  v.  O'Brien,  100  Me. 
551,    62    A.    656. 

79.  See  5  C.  L>.   877. 

SO.  A  general  covenant  of  warranty  is 
broken  where  the  property  is  taken  to  satisfy 
a  prior  vendor's  lien,  notwithstanding,  the 
covenantee  had  assumed  such  debt  but  at  a 
lower  interest  than  that  exacted.  Delta 
County  v.  Blackburn  [Tex.]  15  Tex.  Ct.  Rep. 
908.  93  S.  W.  419.  A  prior  unrecorded  deed 
which  is  void  as  to  the  covenantee  does  not 
amount  to  a  breach  of  the  covenant  of  war- 
ranty. Glover  v.  O'Brien,  100  Me.  551,  62  A. 
656. 

81.  A  discharge  of  a  mortgage  by  the 
covenantee  to  save  the  property  is  such  con- 
structive eviction  as  to  give  rise  to  an  ac- 
tion on  the  covenant  of  warranty.  Scoggin 
V.  Hudgins   [Ark.]   94  S.  W.   684. 

82.  Eviction  resulting  from  failure  to  pay 
a  special  improvement  assessment  assumed 
by  the  covenantee.  Mullen  v.  Clifford  [Ind. 
.4pp.]  76  N.  E.  1009.  Special  improvement  as- 
sessments held  assumed  by  the  covenantee. 
Id. 

83.  84.  Pinckard  v.  American  Freehold 
Land  Mortg.  Co.,   143  Ala.   568,  39  So.  350. 

85.  Where  trade  fixtures  are  so  attach- 
ed a.s  to  become  a  part  of  the  realty  and 
the  covenantee  purchases  without  notice, 
he  may  recover  on  the  warranty  for  subse- 
quent loss.  Bullard  v.  Hopkins,  128  Iowa 
703.    105    N.    W.    197. 


86.  Bigelow  V.  Stearns,   137  Mich.   26,  100 

N.    W.    125. 

87.  See    5    C.   L..    877. 

88.  Eviction  from  an  easement  by  the 
foreclosure  of  a  prior  mortgage  on  the  serv- 
ient estate  constitutes  a  partial  eviction. 
Sweet  V.  Howell,  96  App.  Div.  45,  89  N.  Y. 
S.    21. 

89.  A  declaration  alleging  eviction  by  one 
asserting  right  to  possession,  under  a  de- 
cree adjudging  the  covenantor's  title  void, 
held  not  to  state  a  cause  of  action.  Dick 
V.  McPherson,  72  N.  J.  Law,  332,  62  A.  383. 

90.  See  5  C.  L.  878. 

91.  Olmstead  v.  Rawson,  110  App.  Div. 
809,   97   N.    Y.   S.    239. 

92.  Glover  v.  O'Brien,  100  Me.  551,  62  A. 
656. 

93.  Glover  v.  O'Brien,  100  Me.  551,  62  A. 
056.  An  allegation  of  eviction  under  a  para- 
mount title,  existing  and  outstanding  at  the 
time  the  deed  was  executed,  excludes  the 
conclusion  that  such  title  may  have  emanat- 
ed from  plaintiff.  Henderson  v.  Berry  Co. 
[Ala.]    39  So.   662. 

94.  As  alleging  disseisin  of  the  covenantor 
by  a  specifically  named  conveyance.  Glover 
V.  O'Brien,   100  Me.  551,  62  A.  656. 

9.5.  Prac.  Act  §  119  (P.  L.  1903,  p.  570). 
Dick  V.  McPherson,  72  N.  J.  Law,  332,  62 
A.  383. 

9<;.  Writ  of  prohibition  granted  to  re- 
strain the  lower  court  from  further  proceed- 
ings against  the  warrantor.  Foote  v.  Pharr, 
115  La,  35,  38  So.  885. 
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facie  breacli  of  the  covenant  of  seisin.'''^  In  an  action  on  the  covenant  of  warranty, 
plaiutiif  must  prove  eviction  by  a  paramount  title."^  \^1iere  a  warrantor  has  ap- 
peared or  has  been  duly  served  M'ith  notice  to  defend^^  his  covenantee  in  an  action  by 
one  claiming  a  paramount  title,  he  is  conclusively  bound  by  the  result  of  such  suit.^ 
It  has  been  held  that  the  breach  of  a  covenant  may  be  set  up  as  a  defense  to  an 
action  for  the  purchase  money.^  The  fact  that  the  covenantee  may  have  estopped 
himself  from  asserting  a  deficiency  in  quantity  of  land  as  against  the  assignees  of 
tlie  purchase  money  bonds  is  no  defense  to  the  covenantor  upon  the  warranty.* 
Damages  for  ireaclt.^ 


Coverture;  Credit  Insurance,  see  latest  topical  index. 
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§  1.  Nature  and  grounds  of  remedy.^ — A  creditors'  bill  is  maintainable  in 
aid  of  execution  to  have  applied,  in  satisfaction  of  a  judgment,  the  proceeds  of  prop- 
erty, which  has  been  attached,  and  to  have  the  rights  of  other  claimants  determined.'^ 
The  bill  will  not  lie  where  there  is  a  complete  and  adequate  remedy  at  law/  and 
hence  it  is  ordinarily  essential  that  complainant  have  reduced  his  claim  to  judg- 
ment* and  that  execution  has  been  returned  unsatisfied,^  in  order  that  it  may  ap- 
pear that  the  legal  remedies  have  been  exhausted ;  but  the  return  of  execution  un- 
satisfied is  not  a  condition  precedent  to  the  maintenance  of  an  action  in  the  nature 
of  a  creditors'  suit  by  which  it  is  sought  to  remove  fraudulent  obstructions  to  the 


97.  Covenantor  has  the  burden  of  show- 
ing that  the  title  of  such  adverse  holder  is 
invalid.  Prestwood  v.  McGowin  [Ala.]  41  So. 
779.  Not  necessary  that  the  adverse  holder 
had  filed  notice,  as  prescribed  by  Code  1896, 
§§  1541,  1545,  such  sections  being-  applicable 
only  to  actions  for  the  recovery  of  real  es- 
tate.    Id. 

98.  Tho  introduction  of  a  judgment  ren- 
dered against  the  covenantee,  ■which  is  not 
binding  upon  the  covenantor  for  lack  of  prop- 
er notice  to  defend,  is  insufficient.  Baum- 
garten  v.   Chipman    [Utah]    86   P.    411. 

99.  Where  the  notice  to  the  vi^arrantor 
to  defend  contains  a  description  of  the  land 
involved,  no  part  of  which  was  covered  by 
the  warranty,  the  judgment  does  not  bind 
him  notwithstanding  the  complaint  is  amend- 
ed so  as  to  include  the  land  warranted,  the 
covenantor  having  no  notice.  Baumgarten 
V.  Chipman    [JJtah]    86  P.   411. 

1.  Samson  v.  Zimmerman  [Kan.]  85  P.  757. 
Especially  in  the  absence  of  bad  faith  on  the 
part  of  the  covenantee.  Olmstead  v.  Raw- 
son,  110  App.  Div.  809,  97  N.  Y.  S.  2.39. 
Hence  covenantor  is  liable,  although  such 
third  person's  title  may  not  have  been  para- 
mount in  fact.  Samson  v.  Zimmerman 
[Kan.]    85    P.    757. 

2.  An  affidavit  of  defense  alleging  a  cove- 
nant in  the  sale  agreement  that  the  premises 
were  to  be  free  "of  all  easements,"  and  the 
existence  of  a  joint  right  of  way,  held  suf- 
ficient. Paterson  v.  Freihofer  [Pa.]  64  A. 
326.  See.  also.  Vendors  and  Purchasers,  6 
C.    L,.    1781. 

3.  Berrv's  Ex'x  v.  Fishburne,  104  Va.  459, 
51    S.   E.    827.  I 


4.  See  5  C.  L.  879.  See  Damages,  5  C.  L. 
904. 

5.  See  5   C.  L.   880. 

6.  GavQzzi  v.  Dryfoos,  47  Misc.  15,  95  N.  T. 
S.  199. 

7.  Hyde  v.  Baker.  212  Pa.  224,  61  A.  823. 
Not  to  set  aside  fraudulent  deeds,  obtain 
reconveyance  and  injunction  against  aliena- 
tion. Proper  legal  remedy  in  such  case  is 
purchase   at   execution   and   ejectment.     Id. 

8.  Not  sufficient  to  aver  that  he  has  no 
adequate  remedy  at  law.  Prayer  that  de- 
fendant be  decreed  to  be  owner  of  an  inter- 
est in  realty  and  that  same  be  sold.  Brock- 
way  V.  Kizer,  122  111.  App.  567.  A  simple 
contract  creditor  ordinarily  has  no  standing 
in  a  court  of  equity  to  enforce  payment  or 
subject  equities  until  after  he  has  reduced 
his  demand  to  judgment  and  exhausted  his 
remedy  at  law  (Davidson-M^esson  Implement 
Co.  V.  Parlin  &  Orendorff  Co.  [C.  C.  A.]  141 
F.  37),  and  a  state  statute  authorizing  such 
actions  cannot  confer  jurisdiction  upon  a 
Federal  court  in  which  defendant  has  the 
constitutional  right  of  a  trial  by  jury  (Id.). 
Seeking  judgment,  injunction,  receiver  and 
liquidation  of  defendant  corporation.     Id. 

9.  An  action  to  satisfy  a  judgment  out  of 
the  proceeds  of  a  life  insurance  policy  is- 
sued to  defendant  could  not  be  regarded  as 
a  creditors'  suit  where  execution  was  still 
outstanding.  Marks  v.  Equitable  Life  As- 
sur.  Soc.  109  App.  Div.  675,  96  N.  Y.  S.  551. 
The  creditor  has  not  exliausted  his  legal 
remedies  so  as  to  entitle  him  to  file  a  credit- 
ors' bill  under  Chancery  Code  §  49,  until  an 
evecution  issued  to  the  county  In  tvhich  the 
debtor  resides  has  been  returned  no  property 
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collection  of  a  judgment/"  and  a  creditor  wlio  has  a  trust  in  his  favor  or  a  lien  upon 
property  may  file  his  bill  without  exhausting  his  legal  remedies."  Laches  defeats 
the  bill.i2 

A  statute  empowering  the  court  to  decree  satisfaction  of  a  judgment  out  of  any 
property  belonging  to  the  debtor  and  discovered  in  chancery  proceedings  does  not 
authorize  the  turning  over  of  all  the  property  of  the  debtor  to  a  single  creditor,  as 
receiver,  to  be  used  in  continuing  his  business  for  the  benefit  of  such  creditor  and 
to  the  exclusion  of  other  creditors.^^  Under  the  Federal  statute,  a  creditor  of  a 
national  hank  which  has  gone  into  voluntary  liquidation  may  file  a  bill  in  the  na- 
ture of  a  creditors'  bill  to  enforce  the  individual  liability  of  the  shareholders,  and 
the  Federal  circuit  court  has  jurisdiction  of  such  suit  without  reference  to  diversity 
of  citizenship.^* 

General  creditors'  suits}^ — Under  a  statute  authorizing  creditors  without  liens 
or  judgments  to  file  a  bill  for  the  discovery  of  assets,  the  fact  that  the  claims  of 
some  of  the  complainants  contain  a  waiver  of  exemptions  does  not  deprive  the  court 
of  power  to  grant  the  relief  prayed. ^^  One  not  a  party  to  the  suit  is  not  entitled 
to  share  in  the  amount  recovered  unless  the  suit  was  brought  for  the  benefit  of  all 
the  creditors. ^^ 

Intervention.^^ 

Limitations.^^ — Since  a  party  cannot  maintain  an  action  in  the  nature  of  a 
creditors'  suit  to  reach  property  fraudulently  conveyed  until  his  claim  has  been  re- 
duced to  judgment,  limitations  will  not  ordinarily  commence  to  rim  against  such 
suit  until  that  time.^" 

The  deci'ee.^'^ — The  judgment  is  not  merged  in  the  decree,^^  nor,  in  the  case  of 
a  judgment  against  several  defendants,  .will  the  creditoi-^s  rights  or  tlie  efficacy  of 
his  judgment  be  affected  by  an  adjudication  in  the  decree  as  to  the  liabilities  of  de- 


found.     Aultman,  Miller  &  Co.  v.  Jackson,  122 
111.    App.   639. 

10.  Placing-  in  wife's  name  title  to  land 
purchased  with  complainant's  money,  fraud- 
txlent  dispositions  and  incumbrances.  An- 
derson V.  Hultbergr,  117  HI-  App.  231.  In 
this  regard  there  is  no  distinction  between 
a  fraudulent  conveyance  before  .iudgment  and 
the  purchase  of  land  by  the  debtor  when  in- 
solvent, and  taking-  title  in  another,  as  in 
this  case.  Id.  Bill  to  subject  to  execution 
property  fraudulently  conveyed  could  be  filed 
while  executions  were  outstanding.  An- 
drews V.  Scott,  113  111.  App.  581. 

11.  Bill  to  apply  assets  of  a  national  bank 
and  enforce  stockiiolders'  liability  under  the 
Federal  statute.  No  judgment  on  the  note 
was  necessary.  Wyman  v.  Wallace,  201  U. 
S.   230.   50  Liaw.  Ed. . 

13.  For  seven  years  no  execution  Issued 
to  proper  county.  Aultman  Miller  &  Co.  v. 
Jackson,   122   111.   App.    639. 

13.  Comp.  L.  §  437.  Campau  v.  Detroit 
Driving  Club  [Mich.]  13  Det.  Leg.  N.  200.  107 
N.  "W.  1063.  "Where  this  is  done  and  the  re- 
ceiver finds  no  property  and  had  no  expec- 
tation of  finding  any  when  he  filed  the  bill 
the  fund  derived  from  the  continuance  of  the 
business  by  him  will  be  distributed  among 
all  the  creditors  as  though  the  same  had 
been  accumulated  by  the  debtor.  Id.  All 
disbursements  necessary  to  conducting  the 
business  should  be  allowed.  Id.  Certain 
items  of  expense,  including  taxes,  repairs, 
etc.,  considered  and  allowed  or  disallowed  the 
receiver  against  the  fund  derived  from  con- 


tinuing the  business  according  as  they  did 
or  did  not  enhance  that  fund.  Id.  Such  receiver 
was  not  entitled  to  any  compensation,  though 
he  accumulated  a  fund  for  the  creditors  in 
general  where  he  was  not  appointed  for  that 
purpose.     Id. 

14.  Act  June  30,  1876  (19  St.  at  L.  63,  c. 
156,  U.  S.  Comp.  St.  1901,  p.  3509),  §  2.  By 
holder  of  nonnegotiable  note.  Wyman  v. 
Wallace,  201  U.  S.  230,  50  Law.  Ed. . 

15.  See  5  C.  L.  881. 

16.  Code     1896,     §§     819,     820.       Etheridge 
Bros.    V.    Swann,    Abrams   Hat    Co.    [Ala.]    41  ' 
So.  465. 

17.  Where  suit  "was  brought  only  for 
plaintiff  and  such  other  creditors  "as  would 
join  with  him,"  and  it  did  not  appear  prior 
to  recovery  that  there  -were  any  creditors 
who  did  not  join.  Niccolls  v.  Rice,  147  Cal. 
633,  82  P.  321. 

18.  19.     See   5   C.   L.    882. 

20.  Gillespie  v.  Cooper,  36  Neb.  775,  55  N. 
W.  302,  disapproved.  Ainsworth  v.  Roubal 
[Neb.]    105   N.   W.    248. 

21.  See    5   C.   L.    8S2. 

22.  The  suit  is  only  a  method  of  enforc- 
ing the  judgment  and  the  decree  has  no  ef- 
fect upon  the  operative  character  of  the 
judgment  further  than  to  satisfy  it  to  the 
extent  to  which  assets  are  realized.  Davis 
v.  Sanders,  25  App.  D.  C.  26.  A  determina- 
tion that  the  judgment  is  valid  and  that  com- 
pl.ainant  is  entitled  to  recover'  the  full 
amount  thereof  is  not  a  new  judgment  but 
a  recognition  of  the  existing  one.     Id. 
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fendants  as  between  themselves  where  the  decree  expressly  affirms  his  right  to  en- 
force his  judgment  against  all  the  defendants.^^ 

§  2.  Property  which  may  he  reached.-* — A  creditors'  bill  is  often  resorted 
to  for  tlie  purpose  of  subjecting  to  the  payment  of  a  judgment  property  fraudulent- 
ly conveyed.^"  A  vested  future  interest  in  a  trust  fund  may  be  reached/^  though 
contingent  as  to  the  right  to  take  in  person. ^^  Property  already  in  the  custody  of 
the  court  may  be  reached  in  certain  cases.^^ 

§  3.  Pleading  and  procedure.^^ — Wliere  property  has  been  fraudulently  con- 
veyed a  creditor  may,  if  he  chooses,  before  reducing  his  claim  to  judgment,  commence 
an  action  aided  by  attachment,  seize  the  land  conveyed,  and  after  judgment  in  the 
attachment  suit,  enforce  his  lien  by  an  action  in  the  nature  of  a  creditors'  suit,'** 
and  this  course  may  be  pursued  whether  the  debtor  is  a  resident  of  the  state  or  a 
nonresident.^^  The  return  of  execution  unsatisfied  is  sufficient  to  support  the  bill 
where  the  sheriff  has  made  proper  and  npavailing  efforts  to  collect  it,  though  he  may 
not  have  held  it  during  the  entire  term  of  its  life.^^ 

All  persons  claiming  any  interest  in  the  subject-matter  and  whose  presence  is 
essential  to  the  granting  of  complete  relief,  are  necessary  parties,^^  whether  their 
claims  are  prior  or  subsequent,^* 


23.  Davis  v.  Sanders,  25  App.  D.  C.  26. 

24.  See    5    C.   L,.    882. 

jVOTK.     Claim    of   dsiiiiages    for   a    tort:     A 

mere  right  of  action  for  a  personal  tort,  as 
for  assault,  slander,  or  malicious  prosecu- 
tion, cannot  be  reached  by  creditors'  suit, 
but  a  right  of  action  for  injury  to  the  es- 
tate, whereby  property  to  which  the  credit- 
or was  entitled  to  resort  for  the  payment  of 
his  debt  is  destroyed  or  diminished  in  value, 
may  be.  Hudson  v.  Plets,  11  Paig-e  [X.  Y.] 
180.  And  so  a  cause  of  action  against  a 
city  In  favor  of  the  debtor  for  dam- 
age to  her  land  from  acts  of  the 
city  government  [Ohio  St.  §  5464]  (Cincin- 
nati V.  Hafer,  49  Ohio  St.  60,  30  N.  E.  197),  or 
one  for  the  conversion  of  a  horse  and  bug- 
gy, may  be  reached  and  applied  after  return 
of  execution  unsatisfied  (Denning  v.  Nel- 
son, 1  Ohio  Dec.  Reprint  503). — From  note 
Hall   V.   Henderson    [Ala.]    63  L.   R.   A.    703. 

25.  See  Fraudulent  Conveyances,  5  C  L. 
1556.  Evidence  held  to  show  that  a  grantee 
of  land  did  not  purchase  in  good  faith  rely- 
ing on  the  record,  and  to  sustain  judgment 
on  a  creditors'  bill  subjecting  the  land  to 
the  payment  of  a  judgment.  City  of  Red 
Cloud  V.  Farmers'  &  Merchants'  Banking  Co. 
[Neb.]  106  N.  W.  475.  Certain  land  held  to 
have  been  purchased  by  the  debtor's  wife 
in  good  faith  and  held  by  her  as  sole  owner 
so  as  not  to  be  subject  to.  the  payment  of  a 
judgment  against  the  husband.  Aultman, 
Miller  &  Co.   v.  .lackson,   122  111.  App.   639. 

26.  The  words  "in  trust  for  a  judgment 
debtor"  in  Code  Civ.  Proc.  §.1879.  prohibiting 
the  maintenance  of  a  creditors'  suit  to  reach 
any  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created 
by  a  person  other  than  the  debtor,  refer  to 
trusts  in  which  the  debtor's  interest  is  that 
of  a  beneficiary  as  distinguished  from  an  in- 
terest in  remainder.  Bergmann  v.  Leavitt. 
99  N.  Y.  S.  748.  A  testator  gave  a  specified 
sum  to  a  trustee  to  apply  the  income  to  the 
use  of  the  widow  for  life  and  on  her  death 
divide  the  capital  between  his  two  children. 
Held  a  creditor  of  one  of  the  children  could 
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maintain  a  creditors'  suit  during  the  life- 
time of  the  widow  to  reach  his  interest  in 
the  fund.  Code  Civ.  Proc.  §§  1871,  1872,  i879. 
Id.  The  court  had  jurisdiction  where  the 
debtor  died  testate  in  a  sister  state  and  no 
ancillary  letters  were  issued  in  New  York. 
Id. 

27.  The  right  of  a  son  under  his  father's 
will  to  take  as  his  own,  after  the  death  of 
his  mother,  and  provided  he  survived  her, 
one-third  of  a  fund  set  apart  to  her  for 
life;  his  right  to  have  it  administered  by 
his  own  legal  representatives  if  he  died  before 
his  mother  leaving  no  issue  living;  and  his^ 
right  to  have  another  fund  so  administered 
if  he  died  leaving  no  issue,  held  reachable 
under  Rev.  L.  c.  159,  §  3,  cl.  7,  providing  that 
legal  or  equitable  property  may  be  reached, 
though  it  cannot  be  applied  until  a  future  time, 
etc.  Alexander  v.  McPeck,  189  Mass.  34,  75  X.  E. 
88.  Not  of  too  uncertain  value  under  the 
provision  of  this  statute  allowing  property 
to  be  reached  though  of  uncertain  value  if 
the  same  can  be  ascertained  by  sale,  ap- 
praisal, or  by  any  means  within  the  ordi- 
nary procedure  of  the  court.     Id. 

28.  That  property  not  reachable  at  law 
was  already  in  charge  of  the  court  at  the 
suit  of  other  creditors  did  not  prevent  plain- 
tiff who  had  a  similar  claim  from  having  it 
satisfied  from  the  same  property,  provided 
there  M-as  enough  for  all.  Adamian  v.  Has- 
sanoff,    189    Mass.    194,   75   N.    B.    126. 

29.  See  5  C.  L.  883. 

30.  31.     Aihsworth    v. 
N.  W.  248. 

32.  Where    defendant 
state  to  evade  a  demand, 
berg,    117    111.    App.    231. 
that  return  was  collusive  or  improper.     Id. 

33.  Complaint  sufficient  where  aljove  facts 
appeared,  through  it  contained  legal  conclu- 
sions as  to  validity  of  the  claim  of  the  par- 
tv  made  defendant.  Gavazzi  v.  Dryfoos,  47 
Misc.  15,  95  N.  Y.  S.  199.  Where  a  testator 
gave  a  sum  of  money  to  his  widow  for  life 
remainder  to  his  two  children  and  it  appear- 
ed, in  a  creditors'  suit  to  reach   the  interest 
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Where  a  gO'od  cause  of  action  is  stated  against  one  of  several  defendants,  a  good 
cause  is  stated  against  the  others  also  if  they  are  necessary  parties.^^  A  statement 
in  a  bill  that  complainant  recovered  against  defendant  a  judgment  at  law  upon 
which  execution  was  issued  and  returned  wholly  unsatisfied  is  a  sufficient  allegation 
of  an  unsatisfied  judgment  whereon  the  legal  remedy  has  been  exhausted.^®  Alle- 
gations stated  on  information  and  belief  are  immaterial  en  demurrer  where  the  bill 
contains  other  statements  which,  if  true,  would  entitle  complainant  to  the  relief 
sought.^'^  A  creditors'  bill  filed  under  the  Federal  statute  by  a  creditor,  to  enforce 
the  individual  liability  of  tlie  shareholders  of  a  national  bank  gone  into  liquida- 
tion, is  not  multifarious  because  it  also  seeks  to  apply  the  assets  of  the  bank  to 
the  payment  of  claims.^*  It  is  not  essential  that  any  specific  relief  be  asked  against 
a  necessary  party  defendant.^® 

Eesort  may  be  had  to  injunction*"  or  the  appointment  of  a  receiver*^  or  both, 
upon  a  clear  showing  of  necessity  for  such  procedure.*^  A  creditors'  bill  praying 
for  the  appointment  of  a  receiver  must  comply  strictly  with  the  statute  prescribing 
the  conditions  warranting  the  institution  of  such  proceedings,*"  but  where  the  bill 
is  formally  sufficient,  the  court  has  power  to  make  the  appointment  despite  denials 
of  the  debtor  that  any  proi>erty  reachable  by  the  bill  exists.** 

Plaintiff's  cause  of  action  depending  entirely  upon  the  fact  that  it  is  sought 
to  reach  property  not  sul)ject  to  legal  process,  the  allegations  as  to  the  existence  of 
such  property  are  jurisdictional  and  must  be  proved  as  laid,*^  unless  such  proof  is 
waived.*® 

Criminal  Conversation,  see  latest  topical  index. 

CRIMINAL,    L,AW. 


§  1.  Elements  of  Crime  (1011).  Sources 
of  the  Criminal  Law  (1011).  Attempts 
(1011).     Felonies  and  Misdemeanors    (1011). 

§   2.      Defenses  (10]2>. 

§   3.      Capacity  to  Commit  Crime  (1013). 

§   4.     Parties   in  Crime   (1013). 


§  5.  F'ormer  Adjndleatlon  and  Second 
Jeopardy   (1013). 

§  6.  Punishment  of  Crime  (1015).  Ex- 
tent of  Punishment  (1015).  Place  of  Im- 
prisonment   (1015).      Second    Offenses    (1015). 

§  7.  Ri{irlits  in  Property  tlie  Subject  of 
Crime  (1015). 


This  topic  includes  only  the  general  rules  of  the  substantive  law  of  crimes; 
criminal  procedure*^  and  matters  peculiar  to  particular  crimes*^  being  elsewhere 
treated. 


of  one  of  the  children,  that  the  fund  had  been 
kept  in  a  certain  form  by  ag-reement  to 
which  the  other  child  was  a  party,  and  that 
there  were  accretions  which  should  be  ap- 
portioned in  order  that  the  debtor's  interest 
mi,arht  be  determined  for  a  sale,  the  other 
child  was  a  proper  party.  Bergmann  v. 
Leavitt,  99  N.  Y.  S.  748. 

34.  In  suit  in  aid  of  execution,  held  im- 
material that  it  did  not  appear  that  demur- 
ring- defendants  were  subsequent  incum- 
brancers. Gavazzi  v.  Dryfoos,  47  Misc.  15, 
95    N.   T.    S.    199. 

35.  Held  necessary  parties  where  they 
claimed  an  adverse  interest  in  the  proceeds 
of  propertv  attached.  Gavazzi  v.  Dryfoos,  47 
Misc.  15.  95  N.  Y.  S.  199. 

36.  Manning-  v.  Jag-els  [N.  J.  Eq.]  63  A. 
492. 

37.  Showing  that  one  defendant  merely 
held  title  to  land  for  the  other.  Manning  v. 
Jagels  [N.  J.  Eq.]   63  A.  492. 


38.  Act  June  30,  1876,  $  2  (19  Stat,  at  I* 
63.  c.  156,  U.  S.  Comp.  St.  1901,  p.  3509).  Wy- 
man.  v.   Wallace,   201   U.   S.   230,   50  Lia-w.   Ed. 

3!).  Suit  in  aid  of  execution.  Gavazxi  r. 
Dryfoos,   47  Misc.  15,   95  N.   Y.  S.   199. 

40.  See  Injunction,  6  C.  L..  6.  ' 

41.  See   Receivers,    6   C.   L.   1250. 

43.  Bill  held  sufficient  to  justify  order 
granting  injunction  and  appointing  recei-yer: 
Anderson   v.   Hultberg,    117   111.   App.    231. 

43.  Comp.  L.  §§  436,  437,  Campau  v.  De- 
troit Driving  Club  [Mich.]  13  Det.  Leg.  N. 
200,    107    N.    W.    1063. 

44.  Campau  v.  Detroit  Driving  Club 
[Mich.]   13  Det.  Leg.  N.  200,  107  N.  "W.  10G1. 

45.  No  recovery  where  plaintiff  failea  to 
prove  them.  Hoslior-Platt  Co.  v.  Miller,  190 
Mass.    2S5,  76  N.   E.   650. 

46.  Not  waived  where  defendant  of  ereo 
to   show   that  no   such   property   existed   bui 
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§  1.  Elements  of  crime .'^^ — Proceedings  under  town  ordinances  are  civil 
though  a  fine  enforceable  b}'  imprisonment  may  be  imposed.^"  While  criminal  in- 
tent is  an  essential  of  most  crimes/^  motive  is  no  part  of  the  crime.^^ 

Sources  of  the  criminal  law  J"" — In  a  few  jurisdictions  the  conmion  law  oi" 
crimes  remains  in  force  except  as  modified  by  statute.^*  Within  constitutional 
limit-ations'^  the  legislative  power  is  plenary.  The  power  to  define  and  punish 
pettv  crimes  may  be  delegated  to  mu^iicipalities/^  and  the  violation  of  the  regula- 
tions of  official  boards  may  be  made  criminal.^"  Offenses  may  be  created  eo  nomine 
without  definition  when  the  terms  used  have  acquired  definite  significance,^^  and 
where  a  coimnon-law  offense  is  so  adopted,  the  common  law  definition  thereof  ob- 
tains.^^  Provision  for  punishment  is  not  essential  to  a  statute  creating  a  crime,  if 
another  st-atute  provides  for  punishment  in  case  none  is  specifically  provided.®" 
\Miere  the  same  act  violates  two  or  more  statutes  the  state  may  elect  under  which 
it  will  prosecute.*'^  Criminal  statutes  will  not  be  so  strictly  construed  as  to  thwart 
the  manifest  intention  of  the  legislature.''-  Pending  prosecutions  may  be  saved 
by  a  clause  of  the  repealing  act^^  or  by  a  general  statute,®*  but  re|3eal  without  sav- 
ing clause,  after  conviction  but  before  judgment,  prevents  sentence.*'^ 

Attempts.^^ — If  there  be  guilty  intent  and  an  act  designed  to  effectuate  it,  it 
is  an  attempt,®''  though  the  offense  was  not  possible  of  consummation,®^  but  mere 
acts  of  preparation  do  not  constitute  an  attempt.®^  The  indictment  may  be  di- 
rectly for  the  attempt."" 

Felonies  and  misdemeanors.''^ — The  nature  of  the  punishment  determines  the 
grade  of  the  offense,  those  offenses  punishable  by  imprisonment''^  in  the  state  prison"' 
being  regarded  as  felonies. 


was    precluded.     Hoshor-Platt   Co.    v.    MiUer, 
190  Mass.   285.   76  N.   E.  650. 

47.  See  Arrest  and  Binding-  Over,  7  C.  L. 
265:  Indictment  and  Prosecution.  5  C.  L.  1790. 

48.  See  topic  dealing  with  the  particular 
crime  in  question,  as  Homicide,  5  C.  L.  1702; 
Larceny,  6  C.  L.   402,  etc. 

49.  See  5  C.  L.  884. 

50.  Fortune  v.  Incorporated  Town  of  Wil- 
burton  FC.  C.  A.]  142  F.  114. 

51.  Sfce  titles  of  particular  crimes,  as  Lar- 
ceny, 6  C.  L.  402,  etc. 

52.  Campbell  v.  State,  124  Ga.  432,  52  S.  E. 
914. 

5A.     See  5  C.  L.  884. 

54.  In  force  in  District  of  Columbia.  Ham- 
ilton V.  I'.  S..  26  App.  D.  C.  382. 

55.  See  Constitutional  Law,  7  C.  L.  691. 
as  to  validity  of  criminal  statutes  attacked 
as  ex  post  facto  as  denying  due  process,  etc. 

56.  See  Municipal  Corporations.  6  C.  L. 
714.  Under  a  charter  power  to  punish  va- 
grancy, a  municipality  cannot  declare  to  be 
vagrancy  acts  not  within  the  ordinary  ac- 
ceptation of  the  term.  Inclusion  in  definition 
of  persons  found  trespassing  on  private  prop- 
erty unauthorized.  State  v.  McFarland 
[Minn.]    105  N.  W^  187. 

57.  State  board  of  health.  Pierce  v.  Doo- 
little  [Iowa]  106  N.  W.  751.  Congress  may 
make  criminal  the  violation  of  regulations 
of  Federal  departments.  United  States  v. 
Sandefuhr.   145   F.  49. 

.58.  "Unprofessional  or  dishonorable  con- 
duct" of  attorney  too  indefinite.  Czarra  v. 
Board  of  Medical  Supervisors,  25  App.  D.  C. 
443. 

An  ordinance  by  a  police  .iury  making  it  an 
indictable  offense  to  "give  or  hold  or  partici- 


pate at  a  'collation' "  Is  unauthorized  and 
null  in  the  absence  of  anything  to  show  that 
the  word  is  used  in  any  other  than  its  ordi- 
nary sense,  or  has  reference  to  such  power 
of  regulating  public  houses  and  resorts  as  is 
confided  to  the  police  jury.  State  v.  Denoist, 
115  La.  949,   40  So.   365. 

59.  U.  S.  Comp.  St.  1901,  p.  362.  construed. 
United  States  v.  Cardish,  143  F.   640. 

60.  Commonwealth    v.    Sherman    Mfg.    Co., 
189  Mass.   76,   75  N.  E.  71. 

61.  Commonwealth    v.    Barbour    [Ky.]     89 
479. 

State  v.  Klley  [Ind.  App.]   76  N.  E.  184. 
Miller  v.   State,   165   Ind.    566,    76   N.   E. 


S.  W 
63. 
63. 

245. 
64. 


Rev.  St.  1905.  §   79.     State  v.  Lawrence 
[Ohio]   77  N.  E.  266. 

65.  State  v.   Perkins    [N.   C]    53   S.   E.   735. 

66.  See  5  C.  L.  886. 

67.  Furnishing  implements  to  accomplice 
and  paying  him  money  to  induce  him  to  com- 
mit crime  sufficient  overt  act  to  constitute 
attempt.  Arson.  State  v.  Tavlor  [Or.]  84 
P.  82. 

68.  Receiving  with  guilty  intent  goods 
believed  to  have  been  stolen  but  which  were 
not.     People  v.  Jaffe,  98  N.  T.  S.  4S6. 

69.  Prisoner  procuring  tools  to  break  Jail. 
State  V.  Hurley   [Vt.]   64  A.  78. 

70.  Bradford  v.  State   [Ala.]   41  So.   471. 

71.  See  5  C.  L.  886. 

73.     The    offense    of   driving  automobile   at 

excessive    speed    being    punishable    by    fine 

only,   under   St.   1903.  p.   510.  c.    473.    §    9.    is  a 

[  misdemeanor.      Commonwealth     v.      Sherman 

[Mnss.]    78   X.   E.   98. 

73.     Felonies    are    offenses    punishable    by 
i  death    or    imprisonment    in    the    state   prison. 
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§  2.  Defenses^* — Excopt  in  crimes  which  involve  want  of  consent/^  or  tlie 
taking  of  property/"  consent  or  entrapment  is  no  defense,"  nor  is  it  a  defense  that 
others  have  violated  the  same  law  with  impunity,''^  or  that  a  particeps  criminis  is 
not  prosecn.ted.'^^  An  agreement  by  the  prosecuting  attorney,  not  sanctioned  by  the 
court,  not  to  prosecute  oue  who  turns  state's  evidence  is  no  defense.^"  One  brought 
before  the  grand  jury  under  promise  of  immunity  for  testifying  fully  as  to  games  in 
which  he  has  participated,  and  who  testifies  as  to  any  essential  fact  in  regard  to  a 
game,  or  which  might  be  used  to  make  out  a  case  against  him,  is  exempt  from  prose- 
cution as  to  such  game.^^  Participation  by  a  wife  in  crimes  of  her  husband  is 
presumed  to  be  by  his  coercion.^^  Eestitution  is  no  defense,^^  nor  is  contributory 
negligence  of  the  injured  person.®*  An  assault  is  not  justified  in  the  recaption  of 
property  from  the  peaceful  possession  of  another.®^  One  serving  a  sentence  of  im- 
prisonment may  be  put  on  trial  for  a  crime  committed  before  such  sentence.^® 

§  3.  CapacUy  to  commit  cnvic.^'^ — At  common  law  and  by  statute  in  most 
states,  a  child  under  7  years  of  age  is  conclusively  presumed  incapable  of  crime, 
while  between  the  ages  of  7  and  14  the  burden  is  on  the  prosecution  to  show  ca- 
pacity.^® By  statute  in  Georgia  the  presumption  is  conclusive  under  the  age  of 
10  years,®®  while  between  10  and  14  it  is  rebuttable.'''°  Incapacity  of  a  child  to 
commit  a  crime  extends  likeAvise  to  an  attempt  thereto.®^  An  infant  capax  dolens 
may  be  convicted  of  an  offense  an  essential  element  of  which  is  the  making  of  a 
contract,  though  it  is  not  civilly  enforceable  against  him."^ 

If  a  man  has  reason  sufficient  to  distinguish  between  right  and  wrong  in  relation 
to  the  act  about  to  be  committed,  he  is  criminally  responsible,''^  neither  irresistible 


Walden  v.  State  [Fla.]  39  So.  151.  Where  a 
statute  providing-  for  imprisonment  does  not 
designate  the  place  of  confinement,  only  im- 
prisonment in  the  county  jail  is  authorized 
and  accordingly  the  offense  is  a  misdemean- 
or.    Id. 

74.  See  5  C.  L..  886. 

75.  See,,   also,   Rape,  6  C.  K  1237. 

7G.  Consent  of  the  owner  is  a  defense  to 
crimes  against  property  (Bird  v.  State  [Tex. 
CV.  App.]  14  Tex.  Ct.  Rep.  560,  90  S.  W.  651), 
but  if  the  owner  did  not  participate  in  the 
original  design  and  entered  into  it  only  to 
detect  the  perpetrators,  it  is  not  a  consent 
(Id.). 

77.  Where  the  offense  is  not  against  an 
individual,  that  accused  was  procured  to  com- 
mit the  same  for  the  purpose  of  prosecuting 
him  is  no  defense.  Sale  of  liquor  on  Sunday 
to  police  officer.  Borck  v.  State  [Ala.]  39  So. 
580.  Acts  of  entrapment  after  the  offense 
is  completed  and  designed  merely  to  obtain 
evidence  are  no  defense.  Entrapment  Into 
reception  of  bribe  no  defense  to  indictment 
for  soliciting  it.  People  v.  Bunkers  [Cal. 
App.]   84  P.   364. 

78.  Barnes  v.  District  of  Columbia,  27  App. 
D.  C.  101. 

79.  Failure  to  prosecute  the  particeps 
criminis  is  no  defense  to  an  indictment, 
though  the  guilty  co-operation  of  two  per- 
sons was  essential  to  the  offense.  Incest. 
State  V.  Learned   [Kan.]   85  P.  293. 

80.  Reagan  v.  State  [Tex.  Cr.  App.]  16 
Tex.   Ct.  Rep.   239,   93   S.  W.   733. 

81.  Tavlor  v.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  580,  95  S.  W.  119. 

82.  Stnte  V.  Harvey  [Iowa]    106  N.  W.  938. 
SS.     Embezzlement.     Robinson  v.  Com.,  104 

Va.  888.  52  S.  B.  690. 


84.  Negligent  homicide.  State  v.  Moore 
[Iowa]   106  N.  W.   16. 

S.J.  Winter  v.  Beebe,  126  Wis.  379,  105  N. 
W.  953. 

86.  Rigor  V.  State,  101  Md.  465,  61  A.  631; 
Brown  v.  State  [Tex.  Ct.  App.]  95  S.  W.  1039. 

87.  See  5  C.  L.  887. 

88.  To  authorize  conviction  Of  one  under 
13  in  Texas,  proof  of  ability  to  distinguish 
between  right  and  wrong  is  insufficient,  but 
it  must  be  shown  that  he  had  discretion  to 
understand  the  nature  and  illegality  of  the 
act.  Price  v.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  545,  94  S.  W.  901.  Under  the  age  of 
7  years  the  presumption  of  incapacity  is 
conclusive;  between  the  ages  of  7  and  14  it 
is  rebuttable.  State  v.  Fisk  [N.  D.]  108  N. 
W.   485. 

8l>,  m.  Singleton  v.  State,  124  Ga  136,  52 
S.  E.  156. 

91.  Child  under  14  cannot  be  convicted  of 
assault  witli  intent  to  rape  unless  capacity 
is  proven.  State  v.  Fisk  [N.  D.]  108  N.  W. 
485. 

1)2.  Fraudulently  procuring  advances  on 
contract  of  employment  without  intent  to 
perform.  Vinson  v.  State,  124  Ga.  19,  52  S.  E. 
79. 

93.  Allams  v.  State,  123  Ga,  500,  51  S.  E. 
506.  Where  a  man  has  reason  sufficient  to 
distinguish  between  riglit  and  wrong-  as  to  a 
particular  act  about  to  be  committed,  yet,  in 
consequence  of  some  delusion  his  -will  is 
overmastered,  and  tliere  is  no  criminal  in- 
tent, lie  is  not  criminally  responsible,  pro- 
vided the  act  itself  is  connected  with  the 
peculiar  delusion  under  which  accused  is 
laboring.  Id.  Following  instruction  held 
inaccurate:  "The  insanity  -which  the  la-w- 
recognizes  as  an  excuse  for  crime  must  be 
such   as  dethrones   reason   and  incapacitates 
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impulse"*  nor  emotional  insanity"^  being  recognized  as  a  defense  if  there  be  capacity 
to  distinguish  between  right  and  wrong.  Intoxication  is  no  defense/'^  except  where  a 
specific  intent  is  essential  and  the  intoxication  renders  accused  incapable  of  enter- 
taining such  an  intent."^  If  intoxicated  person  is  capable  of  premeditation,  in- 
toxication is  no  mitigation/^  and  if  the  crime  was  resolved  on  before  defendant 
became  intoxicated,  intoxication  at  the  time  it  was  committed  does  not  reduce  the 
degree.^^  A  statute  providing  that  drunkenness  is  no  excuse  for  crime  is  simply 
declaratory  of  the  conunon  law  and  accordingly  does  not  abrogate  the  rule  that 
drunlvenness  may  be  considered  on  the  question  of  intent.^ 

A  corporation"  is  liable  to  indictment  for  offeiLses  not  involving  personal 
malice  or  intent.^ 

§  4.  Parties  in  crimed — All  parties  to  a  misdemeanor  are  principals.^  Where 
the  common  law  distinction  obtains,  one  who  incites  to  crime  but  is  not  present  at 
its  commission  is  an  accessory,^  while  one  present  aiding  and  abetting  is  a  principal 
in  the  second  degree,'^  but  the  distinction  between  jwiucipals  and  accessories  is 
abolished  by  statute  in  many  states,^  and  that  between  principals  in  the  first  and 
second  degree  is  often  ignored.** 

§  5.  Former  adjudication  and  second  jeopardy}^ — The  prohibition  of  second 
jeopardy  applies  only  to  criminal  prosecutions^^  for  offenses  against  the  same  sov- 
ereignty. Where  the  same  act  is  a  violation  of  both  state  and  municipal  regula- 
tions, a  conviction  of  violating  one  does  not  bar  a  prosecution  under  the  other." 
Jeopardy  begins  when  the  jury  is  impaneled  and  sworn^-'  for  the  trial  of  a  valid  in- 
dictment^* in  a  court  of  competent  jurisdiction,^^  and  if  the  trial  be  thereafter 
terminated  without  verdict,^''  by  the  discharge  of  the  jury  in  an  improper  man- 


au  ii:-divi(lual  from  distinguishing  between 
right  and  wrong  as  to  tlie  particular  act  in 
question,  and  of  being  mentally  incapable  ol: 
choosing  to  do  or  not  to  do  the  alleged  act 
and  governing  his  conduct  In  accordance 
therewith."     Id. 

94.  Irresistible  impulse  does  not  excuse  as 
long  as  there  is  capacity  to  distinguish  be- 
tween right  and  wrong.  Turner  v.  Territory 
[Okl.]  82  P.  650;  People  v.  Trebilcox  [Cal.] 
86   P.    684. 

95.  Jealousy  amounting  to  emotional  in- 
sanity no  defense.  Barnett  v.  State  [Ala. J 
39  So.  778. 

96.  State  V.  Woodward,  191  Mo.  617,  90  S. 
W.  90.  Simple  assault.  State  v.  Truitt  [Del.] 
62  A.  790. 

97.  Ryan  v.  U.  S..  26  App.  D.  C.  74;  State 
V.  Truitt  [Del.]  52  A.  790.  Intoxication  no 
defense  but  may  be  considered  in  determin- 
ing purpose,  motive,  or  intent.  Pen.  Code  § 
22.     People  v.  Pekarz   [N.  Y.]  78  N.  E.  294. 

98,' 99.      State  v.  Truitt   [Del.]    62  A.   790. 
1.     Brennan  v.  People  [Colo.]  86  P.  79. 
3,     See   5    C.   L.    887.   with   note   on   liability 
of  corporations  to  indictment. 

3.  Failure  to  furnish  drinking  water  on 
trains.  Southern  R.  Co.  v.  State  [Ga.]  54  8. 
\2.  160. 

4.  See  5  C.  Tj.  8SS.  Who  are  accomplices 
w^ithin  the  rule  requiring  corroboration  is 
di.«cussed  in  Indictment  and  Prosecution,  5 
C.  U  1790. 

5.  Commonwealth  v.  Sherman  [Mass.]  78 
X.  K.   98. 

6.  One  who  advises  a  crime  but  is  not 
present  at  its  commission  is  an  aopesaory, 
not  a  princinnl.  Holmes  v.  State  [Tex.  Cr. 
App.]    91  S.  W.   5 88. 


T.  To  constitute  aiding  and  abetting  there 
must  be  either  previous  incitement  or  con- 
spiracy or  else  assistance  by  word  or  act  at 
the  time  of  the  offense.  Morris  v  State 
[Ala.]    41   So.   274. 

8.  Under  a  statute  abolishing  the  distinc- 
tion between  principals  and  accessories,  all 
co-conspirators  are  principals  in  a  crime  com-^ 
mitted  pursuant  to  the  conspiracy.  Code 
1896,  §  4308.  Morris  v.  State  [Ala.]  41  So. 
274. 

9.  All  persons  concerned,  whether  directly 
committing  or  aiding  and  abetting,  arc  prin- 
cipals.    People  V.  Bunkers    [Cal.   App.]    84  P. 

10.  See  5  C.  U  889.  Necessity  and  requi- 
sites of  plea  and  mode  of  trial  thereof,  see 
Indictment  and  Prosecution,  5  C.  L.  1790.' 

11.  Commitment  for  contempt  in  violating 
an  injunction  is  no  bar  to  prosecution  for  the 
same  act  as  a  crime.  Ex  parte  Allison  [Tex  ] 
14  Tex.  Ct.  Rep.  687,  90  S.  W.  870.  Recovery 
of  treble  damages  for  trespass  on  state  lands 
does  not  bar  criminal  prosecution.  State  v. 
Shevlin-Carpenter  Co.   [Minn.]   108  N.  W.  935. 

12.  State  V.  Lytle.  136  N.  C.  738,  51  S.  E. 
66;  Black  v.  State  [Ala.]  40  So.  611.  Act  Feb. 
18,  1895,  changing  this  rule,  is  invalid  be- 
cause the  sub.iect  is  not  expressed  in  the 
title.      Black  v.  State  [Ala.]  40  So.  611. 

1.3.  State  V.  Pointdexter  [La.]  41  So.  688; 
Allen  V.  State  [Fla.]  41  So.  593.  Discharge 
without  having  been  put  on  trial  no  bar. 
Montgomery    v.    State    [Wis.]    107    N.    W.    14. 

14.  No  Jeopardy  where  indictment  in.suf- 
flcient  to  support  a  conviction.  Sims  v.  State 
[Ala.]    41    So.    413. 

iTi.  Whore  the  venue  Is  in  doubt  and  ac- 
cused   submits    to    the    jurisdiction,    an    ac- 
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ner/^  or  otherwise  than  for  manifest  necessity/®  accused  cannot  be  again  put  on 
trial  for  the  same  offense.  Failure  to  object  to  illegal  discharge  of  jury  does  not 
prevent  accused  from  availing  himself  of  the  jeopardy. ^^  Where  the  court  er- 
roneously directed  an  acquittal  because  of  a  supposed  variance  as  to  the  description 
of  the  alleged  stolen  goods,  prosecution  on  an  indictment  more  correctly  describing 
them  is  barred.^"  Dismissal  of  an  information  for  misdemeanor  to  permit  the  fil- 
ing of  another  does  not  bar  the  second  information  under  the  .California  statute, 
if  the  second  information  is  for  a  felony  which  does  not  include  the  misdemeanor,^^ 
Suspension  of  a  prosecution  for  seduction  before  verdict  at  defendant's  instance 
because  of  his  marriage  to  prosecutrix  does  not  bar  a  subsequent  prosecution  for  the 
same  olfense  on  his  desertion  of  her.-^  Where  a  conviction  is  set  aside  or  judgment 
arrested  at  defendant's  instance,  there  is  no  jeopardy,  and  the  indictment  may  be 
set  aside  and  another  brought  for  the  same  offense,-^  but  the  authorities  are  in 
conflict  as  to  whether  on  a  retrial  conviction  may  be  had  of  a  higlier  degree  than 
was  found  on  the  first  trial.^*  One  is  not  placed  twice  in  jeopardy  by  a  conviction 
by  the  appellate  court  of  a  higher  degree  than  the  conviction  below,  under  the  act 
for  the  government  of  the  Philippines,-^  but  the  provision  for  immunity  from 
second  prosecution  in  such  act  prevents  appeal  by  the  government  from  an  ac- 
quittal.^^ Identity  of  offenses  is  necessary  to  sustain  the  plea  and  it  is  not  sufficient 
that  both  arose  from  the  same  transaction.^^     The  test  of  identity  is  whether  the 


quittal  is  a  bar.  Ex  parte  Davis  [Tex.  Cr. 
App.]    14  Tex.  Ct.   Rep.    109,   89  S.  W.   978. 

16.  If  the  indiotinent  was  suflicient  and 
the  court  had  jurisdiction,  defendant  is 
placed  in  jeopardy,  though  the  verdict  is 
void  for  defect  of  form.  People  v.  Small 
[Cal.  App.]  82  P.  87.  After  a  trial  for  mis- 
demeanor is  beg-un,  if  the  court  suspend  the 
trial  and  order  defendant  committed  for  trial 
for  a  felony  based  on  the  same  acts  as  the 
misdemeanor  charge,  he  has  been  in  jeopardy. 
Ing-ram  v.   State,  124  Ga.   448,   52  S.  E.  759. 

IT.  Discharge  of  the  jury  in  the  absence 
of  defendant  is  illegal  and  operates  as  tn 
acquittal.  Discharge  for  failure  to  agree. 
Vela  v.  SItate  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep. 
388.  95  S.  W.   529. 

IS.  Discharge  of  jury  during  trial  except 
for  manifest  necessity  amounts  to  an  ac- 
quittal. Allen  V.  State  [Fla.]  41  So.  593. 
Rightful  discharge  of  jury  for  failure  to 
agree,  no  bar.  State  v.  Trueman  [Mont.]  85 
P.  1024. 

19.  Allen  v.  State  [Fla.]   41  So.  593. 

20.  Nordlinger  v.  U.   S.,   24  App.  D.   C.   406. 

21.  2  Ball.  Ann.  Codes  &  St.  §  6916.  Ex- 
hibiting weapon  in  threatening  manner  not 
included  in  assault  with  intent  to  kill.  State 
V.   Campbell,   40  Wash.   480,   82  P.  752. 

22.  Burnett  v.    State    [Ark.]    88    S.   W.   956. 

23.  Where  accused  makes  a  motion  in  ar- 
rest of  judgment  upon  the  ground  that  the 
indictment  is  defective,  and  his  motion  Is 
sustained,  he  cannot  assert  thereafter  that 
the  indictment  was  good"  and  that  he  was  in 
jeopardy  thereunder.  This  is  true  whether 
the  indictment  was  good  or  bad.  Hill  v. 
Nelms,  122  Ga.  572,  50  S.  B.  344.  Where  a 
conviction  is  set  aside  on  defendant's  motion 
and  a  nolle  pros,  is  then  entered,  it  is  no 
bar.  Floyd  v.  State  [Ark.]  96  S.  W.  125. 
Dismissal  of  information  after  conviction 
and  new  trial  granted,  not  an  acquittal. 
State    V.    Williams    [Wash.]    86    P.    847. 

24.  Conviction    of    higher    degree    may    be 


had.      State    v.    Gillis    [S.    C]    53    S.    E.    487; 
Turner  v.   Territory   [Okl.]   82  P.   650. 

25.  Act  July  1,  1902.  Trono  v.  U.  S.,  199 
U.  S.  521,  50  Law.  Ed.  — . 

26.  Kepner  v.  U.  S.,  195  U.  S.  100,  49  Law. 
Ed.   114.     See  4  Mich.  L.  R.  2S4. 

27.  Held  identioal:  Acquittal  of  a  charge 
of  keeping  liquor  for  illegal  sale  bars  a  pro- 
ceeding to  confiscate  the  liquor  as  kept  for 
illegal  sale.  State  v.  Cobb,  123  Iowa,  626,  99 
N.  W.  299.  Conviction  for  sale  of  liquor  in 
violation  of  the  local  option  law  bars  a  pros- 
ecution for  sale  to  a  minor,  both  prosecutions 
being  based  on  the  same  sale.  Tompkins  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  766, 
90  S.  W.  1019.  A  conviction  of  petit  larceny 
bars  a  prosecution  for  robbery  based  on  the 
same  takmg.  Floyd  v.  State  [Ark.]  96  S. 
W.  125.  A  conviction  of  affray  bars  a  pros- 
ecution on  the  same  transaction  for  simple 
as.sault,  but  not  one  for  aggravated  assault. 
Dumas  v.  State   [Tex.  Cr.  App.]  85  S.  W.  1058. 

Held  not  identical:  Where  a  prosecution 
for  a  continuing  offense  is  limited  on  the 
trial  to  a  particular  period,  conviction  does 
riot  bar  a  prosecution  covering  a  different 
period.  Sale  without  license.  Standard  Oil 
Co.  v.  Com.,  27  Ky.  L.  R.  1131,  87  S.  W.  1092. 
Acquittal  of  statutory  rape  does  not  bar  a, 
pro-secution  for  incest  committed  with  the 
same  woman.  State  v.  Learned  [Kan.]  85  P. 
293.  An  acquittal  of  assault  with  intent  to 
kill  with  a  pistol  Is  no  bar  to  a  prosecution 
for  unlawfully  carrying  such  pistol.  Wood- 
roe  v.  State  [Tex.  Cr.  App.]  96  S.  W.  30. 
Shooting  one  person  and  immediately  at- 
tempting to  shoot  another  are  separate  of- 
fenses. State  V.  Temple,  194  Mo.  228,  92  S. 
W.  494.  Conviction  of  .gaming  will  not  bar 
prosecution  for  setting  up  the  gambling  de- 
vice ■with  which  the  gaining  was  done.  City 
of  Mexico  V.  Harris,  115  Mo.  App.  707.  92  S. 
W.  505.  A  conviction  for  being  drunk  is  no 
bar  to  a  prosecution  for  disturbing  the  peace 
by    profane    swearing,    though    such   disturb- 
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facts  necessary  to  conviction  under  the  last  indictment  would  have  warranted  a 
conviction  on  tlie  lirst.^^ 

§  6.  Punishment  of  crime.'^ — Sentences  for  separate  offenses  may  be  made 
cumulative.^"  One  sentenced  to  imprisonment  for  a  crime  cannot  under  such  sen- 
tence be  held  beyond  the  maximum  period  provided  by  law  until  the  costs  are  paid.^^ 

Extent  of  punisliment.^- — It  is  not  so  much  the  extent  as  the  nature  of  the 
penalty  which  makes  it  cruel  and  unusual,  and  accordingly,  imposiition  of  the  maxi- 
mum sentence  in  a  case  not  aggravated  is  not  within  the  constitution.^''  To  forfeit 
the  license  of  one  twice  convicted  of  violating  the  liquor  laws  and  debar  him  for 
two  years  from  engaging  in  the  sale  of  liquor  is  not  a  cruel  and  unusual  punish- 
ment.^* Within  the  limits  fixed  by  the  statute  the  extent  of  punishment  rests  in 
the  discretion  of  the  trial  judge.^^ 

Place  of  imprisonment^'^  depends  wholly  on  statute."  Where  the  statute  pro- 
vides the  penalty  as  imprisonment  in  the  penitentiary  or  a  money  fine,  imprison- 
ment in  the  county  jail  cannot  be  imposed  as  a  primary  sentence  but  only  a.s  an 
alternative  in  case  of  failure  to  pay  the  fine,^^  and  where  the  primary  penalty  im- 
posed is  a  fine,  an  alternative  of  imprisonment  in  the  penitentiary  is  unauthorized. "° 

Second  offenses.*^ — Statutes  providing  for  increased  punishment  for  second  of- 
fenses are  not  inconsistent  with  the  statutes  providing  punishment  for  crimes  gen- 
erally, and  a  sentence  to  the  increased  punishment  is  valid  though  it  exceeds  the 
penalty  for  the  crime  charged.*^  Identity  of  name  is  not  sufficient  proof  of  identity 
of  defendant  with  the  person  named  in  judgments  of  prior  conviction.*^ 

§  7.     Rights  in-  property  the  subject  of  criine.*^ 

Cbiminal  PRocEorRE;  Crops;  Cross  Bills  and  Co^rPLAiNTs;  Crossings;  Cruel  and  Un- 
usual Punishments:  Cruelty;  Cumulative  Evidence;  Cumulative  Punishments; 
Cumulative  Votes;  CxiEAxrvE  Acts,  see  latest  topical  index. 


ance  was  committed  while  accused  was 
drunk.  Mitchell  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  938,  89  S.  W.  645.  A  conviction 
for  false  swearing-  to  accused's  qualification 
as  a  voter  is  no  bar  to  a  prosecution  for  il- 
legal voting.  Arrington  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  934.  89  S.  W.  643. 
Acquittal  of  larceny  and  embezzlement  no 
bar  to  prosecution  for  forgery  and  uttering 
based  on  same  transaction.  Spears  v.  Peo- 
ple, 220  111.  72,  77  N.  E.  112.  Acquittal  of 
murder  of  one  person  no  bar  to  prosecution 
for  killing  another  at  same  time  and  place, 
unless  both  were  killed  by  same  act.  State 
V.  Rosa,  72  N.  J.  Law,  462,  62  A.  695.  Ac- 
quittal of  a  public  officer  on  a  charge  of  re- 
ceiving' compensation  from  a  certain  person 
as  agent  of  a  corporation  will  not  bar  a 
prosecution  for  receiving  compensation  from 
the  corporation.  Burton  v.  U.  S.,  202  U.  S. 
344.  50  Law.  Ed. . 

28.     Nordlinger  v.  U.   S..   24   App.  D.  C.   40S. 

20.     See  5  C.  L.   891. 

30.  State  v.  Mahaney  [N.  J.  Law]  62  A. 
265;  Chadwick  v.  U.  S.  [C.  C.  A.]  141  F.  225. 
Sentence  may  be  imposed  of  imprisonment 
to  commence  on  the  expiration  of  a  prior 
sentence  bv  another  court.  Rigor  v.  State, 
101  Md.  465,   61   A.   631. 

31.  One  arrested  for  larceny  cannot,  under 
P.  L.  1901,  p.  231,  be  held  bevond  three  years 
for  costs.  Perry  v.  Martin  [N.  J.  Law]  62  A. 
1001. 

32.  See  5  C.  L.  891. 


33.  Raymond  v.  U.  S.,  25  App.  D.  C.  555. 
Under  Mansf.  Dig-.  §  1628,  a  sentence  of  two 
years  in  the  penitentiary  at  hard  labor  on 
conviction  of  the  larceny  of  a  calf  is  not  an 
imposition  of  a  cruel  and  unusual  punish- 
ment. Clampitt  V.  U.  S.  [Ind.  T.]  89  S.  W. 
666.  Where  no  term  is  fixed  by  statute,  a 
sentence  of  two  years'  imprisonment  for  sell- 
ing liquor  without  a  license  is  not  cruel  and 
unusual.  State  v.  Farring-ton  [N.  C  1  53  S 
E.   954. 

34.  Borck  V.  State   [Ala.]   39  So.  580. 

35.  State    V.    Wyckoff    [Iowa]     107    N.    W. 
420.     The  sentence  to  be  imposed  is  a  matter 
for   the   discretion   of  the   court,  subject   only 
to  the  limitation  imposed  by  the  statute  reg-- 
ulating  the  crime.     In  legal  contemplation  no 
sentence    Is    excessive    which    is    not    greater 
than    the    maximum    sentence    fixed    by    law.  : 
Godwin    v.    State,    123    Ga.    569,    51    S.    E.    598.1 
Life    imprisonment   for   rape    on   young   child! 
held  not  excessive.     State  v.  Andrews  [Iowa]  , 
105  N.  W.   215.  i 

36.  See  5  C.  L.  892.  1 

37.  One  convicted  of  selling-  liquor  with- 
out license  in  North  Carolina  may  be  im- 
prisoned in  the  county  jail  with  direction 
that  he  be  worked  on  the  public  roads. 
State  V.  Farrington    [N.  C]    53  S.  E.  954. 

38.  Irvin  v.  State  [Fla.]   41  So.  785. 

39.  Thompson    v.    State    [Fla.]    41    So.    899. 

40.  See  5  C   L.   893. 

41.  State  V,  Bush,  41  Wash.  13.  82  P.  1024. 
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CURTESY.** 

At  common  law,  curtesy  attaclies  only  to  lands  of  which  the  wife  was  actually 
seised  during  coverture,  and  hence  no  cui'tesy  exists  in  an  estate  in  remainder 
unless  the  particular  intervening  estate  terminates  during  her  life.*^  By  statute 
in  some  states  seisin  in  possession  is  not  necessary.**  The  curtesy  is  an  estate  by 
descent  rather  tlian  by  purcliase,*^  and  hence,  under  statutes  authiOrizing  aliens  to 
take  by  descent,  an  alien  is  entitled  to  curtesy.**  A  statute  providing  that  wilful 
desertion  and  failure  to  support  shall  bar  curtesy  does  not  apply  where  the  hus- 
band is  legally  justified  in  abandoning  the  wife,*'*  but,  desertion  being  shown,  the 
husband  has  the  burden  of  showing  justification.^'*  In  Wisconsin  a  liusband  is  not 
entitled  to  the  statutory  curtesy  in  laaids  conveyed  to  the  wife  by  a  deed  negativing 
such  right.^^  Under  the  homestead  law  of  Wisconsin,  a  husband  may  acquire  a 
homestead  in  land  of  which  he  is  a  tenant  by  the  curtesy.^^  Where  a  wife  devises 
her  real  estate  to  two  persons  for  life  and  then  over,  the  husband  is  not  estopped 
to  assert  his  right  of  curtesy  by  the  fact  that  he  permitted  the  life  tenants  to  en- 
joy their  estates,  provided  the  remainderman  has  not  been  misled  to  his  injury.®* 

CUSTOMS    AND    USAGES. 


§   1.     DefsuitJon  and  Eleiueiits  (1016). 
§   2.     Apitiit-atiou    to    Contracts    and    Other 
Deuliugsi  (101C>. 


§  3.     PleaUingf  and  Proof   (lOlS). 


§  1.  Definition  and  elements.^* — Usage  furnishes  a  standard  for  the  measure- 
ment of  many  of  the  rights  and  acts  of  men,^®  resting  upon  the  presumption  tliat 
parties  intended  to  contract  with  reference  to  known  usages  which  were  to  be  re- 
garded as  part  of  their  contract.^®  It  must  be  certain,  uniform,  and  known,  or  so 
notorious  that  knowledge  vrill  be  presumed. ^'^ 

§  2.  Application  to  contracts  and  other  dealings.^^ — Written  or  oral  contracts, 
especially  those  relating  to  trade  or  mercantile  affairs,  are  presumed  to  have  been 


43.     state  V.   Smith    [Iowa]    106   N.   W.   187. 

43.  See   5  C.  L.   893. 

44.  See  5  C.  L..  893.  See  Tiffany,  Real 
Property,   487. 

4.5.  Collins  v.  Russell  [N.  Y.]  76  N.  E.  731. 
Where  by  will  an  estate  in  fee  was  to  vest 
immediately  in  the  remainderman  upon  the 
termination  of  a  life  estate  held  in  trust, 
and  the  remainderman  survived  the  partic- 
ular estate,  her  husband  became  a  tenant  by 
the  curtesy,  notwithstanding-  the  trustee  had 
not  actually  conveyed  the  estate  to  the  wife. 
Potts  V.  Shirley  [Ky.]   90  S.  W.  590. 

46.  Under  Code  1896,  §  2534,  a  husband 
is  entitled  to  curtesy  in  an  inherited  estate 
of  his  wife,  though  she  did  not  come  into 
possession  before  death.  Dake  v.  Sewell 
[Ala.]    39  So.   819. 

47.  Cooke  v.  Doron    [Pa.]    64   A.   595. 

48.  Act  Feb.  23,  1791.  (3  Smith's  Laws,  p. 
4).  Cooke  V.  Doron  [Pa.]  64  A.  595.  If  it 
be  reararded  as  an  estate  by  purchase  under 
Act  May  1,  1861  (P.  L.  433),  enabling  alien.g 
to  purchase  and  hold  real  estate  in  a  lim- 
ited amount,  an  alien  is  entitled  to  curtesy. 
Id. 

49.  Act  of  May  4,  1855,  P.  I>.  430.  Hayes' 
Estate,  23  Pa.  Super.  Ct.  570.  Must  show 
such  excuse  as  would  entitle  the  husband  to 
a   divorce.      Id. 

TtO.  Weller  v.  Weller,  213  Pa.  265.  62  A. 
859;    Hayes'    Estate,    23    Pa.    Super.    Ct.    570. 


Evidence  held  sufficient  to  show  adultery  on 
the  part  of  the  w'lie,  thus  justifying-  the  hus- 
band in  deserting  her.  Id.  Evidence  that 
the  husband  made  frequent  attempts  at  rec- 
onciliation which  were  rejected  by  the  wife, 
held  sufficient  to  show  that  there  was  no 
wilful  and  malicious  desertion  within  Act 
May  4,  1855.  Weller  v.  Weller,  213  Pa.  265, 
62  A.  859. 

51.  The  fact  that  a  husband  deeded  prop- 
erty to  the  wife  by  warranty  deed  held  in- 
sufficient to  preclude  him  from  claiming 
curtesy  under  Rev.  St.  AVis.  1898,  §  2180.  In 
re  Kaufmann,   142  P.   898. 

52.  Under  Laws  1901,  chap.  269,  p.  365, 
which  provides  that  "such  exemption,"  speak- 
ing of  the  homestead,  "shall  extend  *  •  • 
to  any  estate  less  than  a  fee  held  by  any 
person  by  lease,  contract,  or  otherwise,"  held 
that  a  husband  may  have  a  homestead  in- 
terest in  lands  held  as  a  tenant  by  the  cur- 
tesy.    In  re  Kaufmann,   142  P.   898. 

53.  Davis  v.  Penner,  30  Pa.  Super.  Ct.  389. 

54.  See  5  C.  L.  894. 

55.  Chicago,  etc.,  R.  Co.  v.  Lindeman  [C. 
C.  A.]   143  P.   946. 

56.  Merchants'  Nat.  Bank  v.  Baltimore, 
C.  &  R.  Steamboat  Co.,  102  Md.  573,  63  A.  108. 

57.  Cliicago,  etc.,  R.  Co.  v.  Lindeman  [C. 
C.   A.]    143   F.    946. 

5S.     Sea  5  C.  L.  894. 
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made  with  reference  to  known  and  established  customs  and  usages  prevailing  in 
respect  to  such  agTcements.^"  One  who  deals  in  a  particular  market  must  be  taken 
to  deal  according  to  the  custom  of  that  market/"  and  one  who  directs  another  to 
make  a  contract  at  a  particular  place  is  taken  as  intending  that  the  contract  shall 
be  made  according  to  the  usages  at  such  place, ''^  for,  in  the  absence  of  stipulation 
to  the  contrary,  it  is  supposed  the  minds  of  the  parties  met  on  the  incorporation 
thereof  into  the  contract;''^  but  where  the  contract  itself  expressly  denies  a  right 
claimed  under  an  alleged  custom,  the  writing  prevails  and  the  custom  goes  for 
naught.®^  Hence,  proof  of  such  a  general  custom  or  usage  is  admissible  to  explain 
what  is  ambiguous  or  uncertain  in  the  contract,*'*  but  where  the  terms  of  a  con- 
tract are  full,  clear,  and  unambiguoiis,  they  cannot  be  varied  or  contradicted  by 
proof  of  custom/'^  Articles  of  partnership  may  be  enlarged  by  a  general  usage  or 
habit  of  conducting  tlie  affairs  of  the  firm  acquiesced  in  by  all  the  members;""  but, 
before  a  custom  or  business  usage  would  become  binding  upon  a  partner  who 
did  not  expressly  sanction  or  authorize  it,  the  circumstances  would  have  to  indicate 
that  he  not  only  knew  of  it  but  contemplated  and  tacitly  assented  to  a  regular 
course  of  dealing,  in  accordance  therewith,  with  the  public  rather  than  with  a  few 
customers;"^  but  a  custom  to  change  dates  on  bills  of  lading  when  necessary  to 
make  them  conform  to  the  true  dates  of  issue  cannot  be  shown  when  its  effect 
would  be  to  alter  the  date  of  the  true  instrument,  instead  of  to  make  it  conform 
to  the  date  of  issue,®^  and  such  a  custom  is  ineffective  to  sustain  a  fraudulent  alter- 
ation of  a  "spent  and  exhausted'^  bill  for  other  purposes  than  to  make  them  con- 
form to  the  date  of  issue.®^ 


59.  Under  the  customs  and  usages  of  the 
steel  structural  business,  where  an  iron 
company  contracts  to  construct  a  steel  build- 
ing', the  steel  to  be  paid  for  by  the  ton,  the 
iron  company  is  not  required  to  make  a  de- 
duction for  rivet  holes  and  cuttings  in  mak- 
ing parts  to  fit.  Commercial  Tribune  Bldg. 
Co.  V.  Potthoff  &  Prey  Iron  Co.,  7  Ohio  C.  C. 
(N.  S.)  432.  Custom  of  millers  to  mix  in  one 
common  mass  with  their  own  wheat  deliv- 
ered to  it  and  to  ship  or  grind  any  of  such 
common  mass,  etc.  Savag-e  v.  Salem  Mills 
Co.  [Or.]  85  P.  69.  Advances  having  been 
made  by  a  cotton  factor  to  a  shipper,  who 
gave  his  note  with  sureties  therefor,  subse- 
quent advances  which  absorbed  the  proceeds 
of  the  cotton  did  not  release  the  sureties,  if 
there  was  a  general  custom  to  make  such 
further  advances  and  the  sureties  had 
knowledge  of  it.  Kempner  v.  Patrick  [Tex. 
Civ.  App.]  95  S.  W.  51.  Where  a  contract 
of  transportation  w^as  silent  as  to  that  point, 
parol  evidence  was  admissible  to  show  a  cus- 
tom of  furnishing  an  independent  train,  when 
demanded,  for  stock  amounting  to  10  cars  or 
more.  Northern  Pac.  R.  Co.  v.  Kempton  [C. 
C.   A.]   138   P.    992. 

CO.  Biggs  &  Co.  V.  E.  Langhammer  &  Son 
[Md.]    63  A.   198. 

61.  A  person  who  permits  his  vessel  to 
be  chartered  by  brokers,  at  a  port  where  the 
Uf<ago  prevails  for  sliipbrokers  to  execute 
charters  ivithout  reference  to  the  masters 
of  vessels  is  bound  by  such  custom.  Richard 
J.  Biggs  &  Co.  v.  Langhammer  &  Son  [Md.] 
63    A.    19S. 

ez.  Vardeman  v.  Penn  Mut.  Life  Ins.  Co, 
[Ga.]    54   S.   B.    66. 

63.  A  contract  of  insurance  would  not  be 
reformed  by  the  insertion  of  a  clause,  alleged 
to    be   based    on    the   agent's   assurance    that 


"it  was  the  general  custom  of  their  business 
and  was  universal"  to  extend  insurance  and 
date  of  payment  of  premium  30  days,  when 
the  agent  had  no  authority  to  make  such 
agreement.  Vardeman  v.  Penn  Mut.  Life 
Ins.  Co.    [Ga.]   54  S.  E.   66. 

64.  Merchants'  Nat.  Bank  v.  Baltimore,  C. 
&  R.  Steamboat  Co.,  102  Md.  573,  63  A.  108; 
Denton   Bros.   v.   Gill,    102   Md.   386,   62   A.    627. 

65.  Merchants'  Nat.  Bank  v.  Baltimore,  C. 
&  R  Steamboat  Co.,  102  Md.  573,  63  A.  108; 
Savage  v.  Salem  Mills  Co.  [Or.]  85  P.  69.  A 
contract  for  the  sale  of  corn^  which  provided 
that  any  deficiency  on  bill  of  lading  should 
be  paid  for  by  the  seller,  could  not  be  varied 
by  evidence  of  a  custom  that,  in  sales  and 
purchases  of  corn,  the  shipping  weights  at 
point  of  shipment,  as  stated  in  the  bill  of 
lading,  were  final.  Denton  Bros.  v.  Gill,  102 
Md.  386,  62  A.  627.  Parol  evidence  of  a  cus- 
tom that  contracts  to  furnish  coal  were  sub- 
ject to  strikes  at  mines  and  other  hindrances 
beyond  the  seller's  control,  held  inadmis- 
sible under  the  terms  of  the  contract.  City 
of  Covington  v.  Kanawha  Coal  &  Coke  Co. 
[Ky.]  89  S.  W.  1126.  Where  defendant  in- 
troduced evidence  of  an  express  warranty, 
it  was  error  to  permit  plaintiff  to  prove  a 
warranty  which  it  was  accustomed  to  give 
in  its  sal'='.s  of  roofing.  Florence  Wagon 
Works  V.  Trinidad  Asphalt  Mfg.  Co.  [Ala.] 
40  So.   49. 

CC.  Eady  v.  Newton  Coal  &  Lumber  Co., 
123  Ga.  557,  51  S.  E.  661. 

67.  Evidence  as  to  custom  of  firm  with 
reference  to  settlements  with  its  customers 
holding  accounts  against  individual  mem- 
bers of  the  firm,  held  admissible.  Eady  v. 
Newton  Coal  &  Lumber  Co.,  123  Ga  557  51 
S.    E.    661. 

68,  69.     Merchants'  Nat.  Bank  v.  Baltimore, 
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A  custom,  to  be  controlling,  so  as  to  affect  the  rights  and  liabilities  of  persons 
arising  from  their  dealings  with  one  another,  must  be  certain^^  and  uniform,*^ 
reasonable/-  not  in  opposition  to  well  settled  principles  of  law/^  consistent  with  the 
contract/*  and  either  known  to  the  party  sought  to  be  charged  thereby/^  or  so 
general  and  notorious  that  knowledge  and  adoption  of  it  may  be  presumed  f^  but 
a  manufacturer  domiciled  in  North  Carolina  cannot  be  presumed  to  have  knowledge 
of  a  custom  prevailing  only  in  Alabama."  .  A  trade  usage  giving  Avords  an  unusual 
or  arbitrary  significance  in  a  particular  line  of  business  generally,  or  in  the  locality 
where  the  parties  reside,  must  be  shown  to  be  of  such  definite  character  and  such 
general  acceptance  that  knowledge  may  be  reasonably  inferred/^  and  the  mere 
private  custom  of  a  person  doing  business  must  be  brought  home  to  one  dealing 
with  him  to  be  binding.^* 

A  custom  cannot  vary  the  terms  of,  or  operate  to  abrogate  or  repeal,  a  general 
statute.^" 

§  3.     Pleading  and  proof. ^'^ — A  particular  custom  must  be  alleged  in  the  dec- 


C.  &  R.  steamboat  Co.,  102  Md.  573,  63  A.  108. 

70.  Prigg  V.  Preston,  28  Pa.  Super.  Cr.  272. 

71.  Chicago,  etc.,  R.  Co.  v.  Lindeman  [C. 
C.  A.]  143  P.  946;  Prigg  v.  Preston,  28  Pa. 
Super.  Ct.  272. 

72.  Theo.  Ollenheimer  &  Bro.  v.  Foley 
[Tex.  Civ.  App.]  95  S.  W.  688.  The  bank  or 
party  who  is  to  pay  the  paper  is  not  the 
proper  person  to  wliom  it  should  be  sent 
for  collection,  and  a  custom  to  that  effect  is 
unreasonable  and  bad.  Farley  Nat.  Bank  v. 
Pollock   [Ala.]   39  So.   612. 

73.  A  trade  custom  that  an  Import  order 
for  goods  to  be  manufactured  abroad  cannot 
be  countermanded  will  not  avail  as  against 
the  legal  right  of  a  party  to  an  executory 
contract  to  stop  performance  at  his  election, 
subject  to  obligation  to  pay  damages.  Ol- 
lenheimer &  Bro.  V.  Foley  [Tex.  Civ.  App.  J 
95  S.  W.  688.  A  custom  by  which,  when  a 
single  dwelling  is  rented  to  a  tenant  at  will, 
the  landlord  retains  control  of  the  outside, 
including  yard,  roof,  and  gutters,  would  con- 
tradict both  the  agreement  of  the  parties 
and  the  rule  of  the  law,  and  would  be  a  bad 
custom.      Shute   v.    Bills    [Mass.l    78    N.    E.    96. 

74.  Denton  Bros.  v.  Gill,  102  Md.  386,  62 
A.  627.  A  custom  or  usage  known  to  the 
shipper,  as  to  the  manner  or  method  of 
transportation,  will  be  binding  as  a  part  of 
the  contract  when  not  contrary  to  its  terms. 
Northern  Pac.  R.  Co.  v.  Kempton  [C.  C.  A.] 
138  F.  992.  Proof  of  custom  prevailing  in 
Philadelphia  as  to  acceptance  of  walls  as 
they  are  built,  held  inadmissible  as  against 
terms  of  contract.  Meacham  v.  Gardner,  27 
Pa.  Super.  Ct.  296.  Manifest  error  to  permit 
the  jury  to  be  misled  by  evidence  of  custom 
said  to  prevail  in  a  certain  locality  but  not 
referred   to   in   the  contract.     Id. 

7.5.  Chicago,  etc.,  R.  Co.  v.  Lindeman  [C. 
C.  A.]  143  F.  946;  Denton  Bros.  v.  Gill,  102 
Md.  386.  62  A.  627.  In  an  action  for  wrong- 
ful death,  evidence  is  inadmissible  to  show 
that  the  railroad  company  was  accustomed  to 
stop  its  train  at  the  place  of  the  accident, 
and  that  passengers  frequently  got  off  and 
on  there,  in  the  absence  of  an  offer  to  show 
that  deceased  had  knowledge  of  such  cus- 
tom. Margo  V.  Pennsylvania  R.  Co.,  213  Pa. 
463.  62  A.  1079.  Knowledge  of  an  alleged 
usage  of  the  coal  trade,  that  unless  a  buyer 
rescinds   before   the  coal   is   shipped   he  can- 


not rescind  afterward,  not  brought  home  to 
buyer.  McGinnis  v.  Johnson  Co.  [Neb.]  104 
N.  W.   869. 

76.  Denton  Bros.  v.  Gill,  102  Md.  386,  62 
A.  627;  Prigg  v.  Preston,  28  Pa.  Super. 
Ct.  272;  Chicago,  etc.,  R.  Co.  v.  Lindeman 
[C.  C.  A.]  143  F.  946.  In  the  absence  of  an 
express  warranty,  a  customary  one,  to  be  en- 
forceable, must  be  so  general  and  known  as 
to  justify  the  presumption  that  the  parties 
knew  it  and  contracted  with  reference  to  it. 
Florence  Wagon  Works  v.  Trinidad  Asphalt 
Mfg.  Co.  [Ala.]  40  So.  49.  Proof  of  a  custom 
prevailing  only  among  traveling  salesmen  is 
not  admissible  to  affect  the  principals  of 
such  salesmen.  Gould  v.  Cates  Chair  Co. 
[Ala,]  41  So.  675.  Evidence  that  it  was  cus- 
tomary for  workmen  to  ride  on  a  hod  eleva- 
tor, rented  to  a  contractor  by  a  third  party, 
held  not  to  show  a  general  custom  binding 
on  the  owner  of  the  elevator.  McDonough  v. 
Pelham  Hod  Elevator  Co.,  Ill  App.  Div.  585, 
98  N.  Y.  S.  90.  Evidence  of  acceptance  of 
coal  ordered  by  purchasers,  where  the  deal- 
ers ordered  a  railroad  company  to  deliver 
it,  was  not  proof  of  a  custom  among  coal 
dealers  that  such  order  constitutes  delivery 
and  acceptance;  it  is  but  a  legal  conclusion. 
Calvert  v.  Schultz  [Mich.]  13  Det.  Leg.  N. 
14,   106  N.  W.   1123. 

77.  Gould  V.  Cates  Chair  Co.  [Ala.]  41  So. 
G75. 

78.  Citizens'  State  Bank  v.  Chambers 
[Iowa]    105   N.   W.    692. 

79.  Where  in  a  foreclosure  suit  no  custom 
was  pleaded  except  the  customary  method  of 
the  persons  to  whom  application  for  loan 
was  made,  evidence  as  to  their  private  cus- 
tom to  use  the  words  "at  five  and  one  per 
cent  per  annum,"  as  meaning  Ave  per  cent  in- 
terest and  one  per  cent  commission,  was 
inadmissible  in  the  absence  of  proof  of  de- 
fendant's knowledge  thereof.  Citizens'  State 
Bank    v.    Chambers    [Iowa]    105    N.    W.    692. 

50.  An  alleged  custom  among  coal  dealers 
that  an  order  to  a  railroad  company  to  turn 
over  coal  to  a  purchaser  constitutes  delivery 
cannot  be  allowed  to  override  the  express 
terms  of  the  statute  of  frauds  as  to  sales  of 
chattels  of  over  a  certain  value.  Calvert  v. 
Schultz  [Mich.]  13  Det.  Leg.  N.  14.  106  N.  W. 
1123. 

51.  See  5  C.  L.   898. 
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laration  or  plea.^^  Parties  are  presumed  to  know  general  usage  and  custom.*' 
Proof  of  a  custom  must  be  clear,  cogent,  and  convincing,®*  and  its  generality  and 
uniformity  must  be  shown.^^  Testimony  of  a  witness  as  to  what  he  always  did 
was  not  admissible  to  prove  a  custom.*®  If  the  evidence  is  uncertain  and  contra- 
dictory the  custom  is  not  established."  The  usual  rules  as  to  competency,  ma- 
teriality, and  admissibiKty,  prevail.** 


CUSTOMS    LAWS, 


§  I.  Interpretation  anrt  Oi>eration  of  Cns- 
tonis  Laws  in  General   (1010). 

§  2.  Dutiable  Articles  and  Classification 
of  tbe  Same   (1020). 

§  3.  Administration  of  Cnstoms  Laivs 
(1024).     Entry     (1027).     Liquidation     (1027). 


Enforcement  of  Duties  (1027).  Refund  for 
Salvage  (1027).  Protests  and  Appeals  (1027). 
Procedure   (1027). 

§   4.     Violations  of  Cnstoms  Lans  and  Con- 
seqienees  Thereof  (102S). 


§  1.  Interpretation  and  operation  of  customs  lavjs  in  general.^^ — The  provi- 
sions of  a  tariff  act  are  designed  for  the  future  as  well  as  for  the  present,  and 
cover  all  importations  which  the  definitions  fit.^°  The  intention  of  congress  must 
be  ascertained  from  the  ordinary  meaning  of  the  words  used,  unless  a  different 
c-ommercial  meaning  is  explicitly  given  to  the  language  employed.^^     The  treaty 


82.  Proof  of  a  custom  relative  to  the 
fui'nishing  of  cars  by  mine  owners  or  opera- 
tors held  inadmissible  in  the  absence  of  any 
averment  thereof  in  the  declaration.  Con- 
solidated Coal  Co.  V.  Jones  &  Adams  Co., 
120   111.   App.   139. 

53.  A  pleading  alleging  that,  by  general 
custom  prevailing  at  the  time  of  the  exe- 
cution of  a  timber  contract,  burr  oak  was 
classed  as  white  oak,  was  not  bad  for 
failure  to  allege  that  the  custom  was  known 
to  both  parties  to  the  contract.  Doell  v. 
Schrier    [Ind.    App.]    75    N.    E.    600. 

54.  To  establish  a,  custom  in  an  oil  pro- 
ducing locality,  permitting  the  erection  by 
a  lessee  of  a  dwelling  on  the  land  for  the 
occupancy  of  his  employes,  it  must  be  shown 
what  locality  is  meant,  when  the  custom  be- 
gan, and  to  whom  and  where  such  custom 
was  known.  Prigg  v.  Preston,  28  Pa.  Super, 
Ct.   272. 

85.  Where  it  Is  not  contended  that  the 
alleged  custom  has  become  the  recognized 
law  of  the  land,  the  opposing  party  may 
show  that  neither  he  nor  other  residents  in 
the  vicinity  ever  heard  of  the  alleged  custom 
and  that  there  was  no  such  general  custom 
there.  Prigg  v.  Preston,  28  Pa.  Super.  Ct. 
272.  Where,  in  an  action  for  ejecting  a 
pa.«senger.  defendant  showed  its  conductor's 
custom  of  taking  tickets  and  checking  pas- 
sengers to  prove  that  he  could  not  have 
overlooked  taking  up  plaintiff's  ticket,  plain- 
tiff could  rebut  by  showing  that  it  was  not 
an  infallible  custom,  by  showing  Instances 
of  Its  failure,  if  there  was  such  a  custom 
Parrott  v.  Atlantic  &  N.  C.  Pv.  Co.,  140  N.  C 
546,    53    S.    E.    432. 

86.  The  fact  that  he  always  stopped  a 
car  before  going  down  a  hill  would  not 
establish  a  custom  of  doing  so.  Sloss-Shef- 
field  Steel  &  Iron  Co.  v.  Smith  [Ala.]  40 
So.   91. 

87.  Conflicting  evidence  as  to  a  custom 
practiced  in  switching  cars  held  insufficient 
to  establish  it.  Chicago,  ptc,  R.  Co.  v.  Linde- 
man    [C.    C.    A.]    143    F.    946.    ■ 


88.  Evidence  of  a  custom  or  usage  in 
Boston,  by  which  when  houses  are  entirely 
let  without  written  lease,  to  a  single  tenant 
at  will,  the  owner  makes  the  outside  repairs, 
such  as  roof,  gutters  and  conductors,  held 
competent.  Shute  v.  Bills  [Mass.]  78  N.  E. 
96.  Where  the  issue  was  whether  baggage 
was  delivered  to  a  carrier,  evidence  that  it 
was  not  customary,  when  exchanging  checks 
from  one  transportation  company  to  another 
to  examine  and  see  whether  they  have  the 
baggage  on  hand  or  not  was  wholly  im- 
material, Graham  &  M.  Transp.  Co.  v. 
Young,  117  111.  App.  257.  In  an  action  for 
wrongful  death,  questions  asked  witness  to 
show  the  company's  custom  of  standing  a 
shifting  engine  and  cars  in  front  of  the 
station  as  a  barrier  to  keep  people  back 
from  a  dangerous  place  about  the  time  of 
the  approacii  of  the  passenger  train,  held 
I  inadmissible.  MacFeat  v.  Philadelphia,  etc., 
R.  Co.  [Del.]  62  A.  898.  Evidence  of  a  cus- 
tom with  business  houses,  in  selling  rope, 
I  never  to  make  guarantees  of  any  kind,  held 
'  not  admissible  to  sho\v  an  agent's  lack  of 
authority  to  make  representations  as  to  the 
rope,  no  evidence  that  the  custom  was  gen- 
eral, established,  and  notorious  being  offered. 
San  Antonio  ;Mach.  &  Supply  Co.  v.  Josey 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  176,  91 
S.  W.  598.  Held  not  error  to  refuse  to  per- 
mit defendant  to  answer  as  to  the  commer- 
cial custom  with  reference  to  consigning  hops 
and  paying  commissions,  for  the  purpose  of 
showing  plaintiff's  alleged  contract  to  be 
unusual  and  improbable,  where  defendant 
had  made  such  contract  as  to  some  of  the 
hops  and  the  only  question  was  whether  it 
applied  to  all  of  them.  Horst  v.  Lovdal, 
98   N.   Y.  S.   996. 

SJ).     See   5   C.   L.    898. 

00.  Klots  V.  United  States  [C.  C.  A.]  139  F. 
606. 

91.  Pappr  cut  into  shapes  and  sizes,  ready 
to  fold  and  gummed  as  envelopes,  and  com- 
mercially known  as  "flat  envelopes"  at  the 
time    of   the    passage   of    the    tariff   act,    held 
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proriding  for  a  reduction  of  twenty  per  cent  of  the  duties  on  Cuban  products  was 
put  into  effect  by  the  President's  proclamation  on  December  2?,  1903.^-  The  re- 
ciprocal commercial  agreement  with  France,  allowing  a  reduction  of  duty  on  brandies 
and  other  spirits,  superseded  the  provision  of  a  different  rate  on  the  alcohol  in  ex- 
cess of  ten  per  cent  found  in  fruit  preserved  in  spirits.^^  The  order  of  the  president 
of  July  12,  1898,  for  the  collection  of  duties  on  imports  to  Manila,  was  a  war 
measure,  and  the  right  to  levy  duties  thereunder  ceased  on  the  exchange  of  ratifica- 
tions of  the  treaty  with  Spain,^*  and  collections  thereunder  after  such  ratification 
were  not  ratified  by  the  act  ratifying  such  order  and  the  actions  taken  thereunder.^" 
Merchandise  imported  before,  but  entered  after,  the  act  of  1897  became  opera- 
tive,^® and  merchandise  imported  at  New  York  and  entered  for  immediate  trans- 
portation to  Philadelphia,  a  few  hours  before  the  tariff  act  of  1897  went  into  effect, 
but  not  reaching  Philadelpliia  before  that  act  became  operative,^"  was  subject  to  the 
provisions  of  that  act.^^ 

§  2.  Dutiable  articles  and  classification  of  the  sameP — The  general  rule  is 
that  the  trade  understanding  should  govern  the  determination  to  which  class  an 
article  of  merchandise  pertains,  before  recourse  may  be  had  to  the  common  designa- 
tion,^ but  the  e\adence  to  establish  such  understanding  must  be  definite,  uniform, 
and  general,  and  not  practical  or  local.^  A  commercial  designation  must  have  been 
the  result  of  trade  usage  prior  to  the  passage  of  the  tariff  law;^  and  neither  the  im- 
porter nor  the  collector  can  bring  within  a  paragraph  of  a  tariff  act  a  novel  ar- 
ticle of  merchandise,  which  was  not  the  article  described  therein,  because  the  same 
trade  name  was  given  it  after  the  act  was  passed.*  ^Miere  denominative  language 
is  used  ^\dthout  any  qualification,  it  indicates  an  intention  to  include  simply  the 
commercial  article  then  so  laiown.^     Articles  commercially  known  and  designated  by 


dutiable  as  "paper  envelopes,  plain."  Hun- 
ter V.  U.  S.,  143  F.  914. 

92.  Retrospective  operation  will  not  be 
given  to  Act  Dec.  17,  1903,  providing-  that  the 
treaty  should  become  effective  on  the  tenth 
day  after  exchang-e  of  ratifications,  because 
such  ratifications  had  been  exchanged  be- 
fore the  act  passed.  United  States  v.  Ameri- 
can Sugar  Refining  Co.,  202  U.  S.  563.  50  Law. 

Ed. ,  rvg.  136  F.  508.     See  5  C.  L.  898,  n.  12. 

Franklin    Sugar    Refining    Co.    v.    U.    S.,    202 

U.     S.     580,    50    Law.     Ed. ,    afg.     144    F. 

5C3.  Imports  from  Cuba  were  not  entitled, 
to  the  reduction  until  Dec.  27.  1903.  United 
States   V.    American    Sugar   Refining   Co.,    202 

TT.   S.   563,    50  Law.    Ed. ;    Franklin   Sugar 

Refining  Co.  v.  U.  S.,  202  U.  S.  580,  50  Law.  Ed. 

03.     La  Manna  v.  U.  S.  [C.  C.  A.]  144  F.  688. 
!>4.     Lincoln  v.  U.  S.,  202  U.  S.  484,  50  Law. 
Ed. . 

95.  Act  July  1,  1902  (32  St.  at  L.  691,  692. 
c.  1369.  U.  S.  Comp.  St.  Supp.  1905,  p.  391),  §  2. 
Lincoln   v.  U.  S.,    202  U.   S.   484,   50  Law.   Ed. 

96.  The  allowance  of  15  days  for  entry 
(Rev.  St.  §  2785,  2  Fed.  Stat.  Ann.  641,  U.  S. 
Comp.  St.  1901.  p.  1867)  did  not  have  the  ef- 
fect of  permitting  entry  imder  the  old  act. 
United  States  v.  Hartwell  Lumber  Co.  [C.  C. 
A.]    142   P.   432. 

97.  Ellison  v.  U.  S.  [C.  C.  A.I   142  F.  732. 

98.  Under  the  express  provisions  of  §  33 
(2  Fed.  Stat.  Ann.  514).  subjecting  merchan- 
dise previously  imported  but  not  entered  to 
the  provisions   of   the   act.     United   States   v. 


Hartwell  Lumber  Co.    [C.  C.  A.]    142   P.  432; 
Ellison  &  Sons  v.  U.  S.   [C.  C.  A.]   142  F.  732. 
99.     See  5  C.  L.  898. 

1.  Frame  &  Co.  v.  U.  S.,  143  F.  692. 
Featherstitch  braids,  though  produced  by  a 
process  of  weaving  instead  of  braiding,  but 
commercially  known  as  braids,  fall  within 
the  provision  for  "braids."  Vom  Eaur  v.  U. 
S.,  141  F.  439.  As  to  fruit  in  "brine,"  in  the 
absence  of  a  commercial  meaning  of  brine, 
the  dictionary  definition  of  it  as  water  high- 
ly impregnated  with  salt  was  adopted. 
Causse  Mfg.  Co.  v.  U.  S.,  143  F.  690.  Fruit 
in  a  solution  containing  .0402  per  cent  or 
less  of  salt  is  not  fruit  in  brine.     Id. 

2.  Evidence  held  insufficient  to  establish 
"pepper  shells"  as  a  trade  name  for  the  in- 
ner cuticle  of  pepper  berries  removed  in  de- 
cortication. Frame  &  Co.  v.  U.  S.,  143  F. 
692.  The  testimony  of  a  clerk  of  the  im- 
porters in  their  behalf,  who  had  never  bought 
or  sold  embroideries,  as  to  the  designation 
of  goods  in  the  trade,  held  insufficient  to 
prove  that  goods  coming  within  the  descrip- 
tion of  embroideries  were  not  sucli  in  the 
commercial  sense.  Neuss,  Hesslein  &  Co.  v. 
U.  S.,  142  F.   281. 

3.  Smith  Co.  v.  U.  S..  143  F.  691. 

4.  So  called  fans  made  for  decorative  pur- 
poses could  not  be  included  in  the  tariff  pro- 
visions for  "fans  of  all  kinds."  Downing  & 
Co.  V.  U.  S.,  141  F.  490. 

5.  The  provision  as  to  "sponges"  does  not 
include  rubber  sponges  which  are  not  with- 
in the  dictionary  definition  of  the  term. 
Smith  Co.  V.   U.  S.,  143  F.   691. 
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a  particular  term  prior  to  the  passage  of  a  tariff  act  are  deemed  to  be  included  within 
such  term  in  the  act/  but  the  manufacturing  use  of  an  article  must  prevail  over  the 
scientific  or  commercial  nomenclature."  A  long  settled  practice  of  the  treasurv' 
department  in  construing  tariff  acts  affords  a  rule  of  construction  of  the  highest 
authorih-,^  and  a  practical  construction  given  any  provision  in  a  tariff  act  ma}'  be 
construed  as  accepted  by  congress  and  re-enacted  in  subsequent  acts  having  the 
same  wording.^  The  pro-^dsion  that  unusual  coverings  shall  be  dutiable  at  the  rate 
to  which  they  would  be  subjected  if  separately  imjwrted,  does  not  contemplate  the 
imposition  of  cumulative  duties,  and  their  value  should  not  be  included  in  the  value 
of  their  contents  in  addition.^"  It  is  immaterial,  in  the  classiiication  of  imported 
articles,  that  thev  were  put  in  an  un-finished  condition  to  escape  a  higher  rate  or 
duty.^i 

Articles  are  not  dutiable  under  general  terms  when  a  duty  is  imposed  in  specific 
language/-  and  the  expression  "not  otherwise  provided  for,"  or  "not  specially  pro- 
vided for,"  does  not  deprive  this  rule  of  its  ordinary  application.^^  While  an  arti- 
cle ma}'  be  bought  and  sold  by  a  specific  name  which  indicate  it  particularlv,  yet 
a  group  of  such  articles  may  be  knoA\Ti  to  trade  and  commerce  by  a  commercial 
term  which  includes  them  all.^'*  Where  there  is  a  speciiic  enumeration,  the  simili- 
tude clause  cannot  apply /^  The  countervailing  duty  imposed  on  merchandise  im- 
ported, upon  which  an  export  duty  lias  been  levied,  is  imposed  only  on  the  quanti- 
t}'  imported,  and  the  cause  of  any  loss  or  shrinkage  is  immaterial. ^^  The  imj^wsition 
by  the  province  of  Quebec  of  a  license  fee  for  cutting  wood  on  public  lands,  wliich 
is  reduced  when  the  wood  is  manufactured  into  pulp  in  Canada,  is  the  imposition 
of  an  export  duty  witliin  the  provisions  for  a  countervailing  duty  to  the  amount 


6.  Books  or  albums  for  preserving  col- 
lections of  postal  cards  were  commercially 
known  as  "scrap  books."  prior  to  the  passage 
of  the  tariff  act  of  1S97,  and  are  dutiable  as 
such.     American  Xews  Co.  v.  U.  S.,  142  F.  786. 

7.  Edward  Hill's  Sons  Co.  v.  U.  S.,  143  F. 
361.  The  provision  for  "fans  of  all  kinds" 
does  not  include  unsubstantial  paper  novel- 
ties in  the  shape  of  fans,  of  a  variety  of 
sizes,  not  commercially  known  or  used  as 
fans,  but  intended  for  decoration.  Down- 
ing- &  Co.  V.  U.  S..  141  F.  490. 

S,  9.     United  States  v.  Proctor  &  Co.   [C.  C. 
A.]   145   F.   126. 
•    10.     United  States  v.  Park.  142  F.  202. 

11.  Hunter  v.  U.  S.,  143  F.  914. 

12.  Toys  made  of  celluloid,  a  compound  of 
pyroxylin,  are  less  specifically  designated  in 
tiie  provision  for  all  compounds  of  pyroxylin 
and  articles  of  which  any  compound  there- 
of is  the  component  material  of  chief 
value  than  in  the  provision  for  toys  not  spe- 
cially provided  for.  United  States  v. 
Schwarz,  140  F.  302.  As  to  braids  of  ramie, 
the  provision  for  "braids  of  vegetable  fiber" 
is  more  specific  than  the  provision  for  "all 
manufactures  of  ramie,"  the  latter  being  in- 
tended to  include  manufactures  of  vegetable 
fiber  omitted  elsewhere.  United  States  v. 
Rosenberg  [C.  C.  A.]  145  F.  343.  The  pro- 
vision relating  to  "articles  composed  wholly 
or  in  part  of  spangles  made  of  gelatin"  is 
more  specific  than  that  relating  to  manufac- 
tures of  gelatin.  Louis  Metzger  &  Co.  v.  U. 
S..  141  F.  3S1.  Industrial  diamonds  knovrn  as 
"bort,"  which  have  been  pierced  by  drilling 
or  cutting,  are  not  dutiable  as  diamonds  ad- 
vanced by  cutting  or  other  process,  but  are 


free  of  duty  as  "bort."  United  States  v. 
American  Exp.  Co.,  140  F.  967.  As  to  em- 
broidered hosiery,  the  provision  for  "wearing 
apparel,  embroidered,  etc.,  composed  wholly 
or  in  chief  of  flax,  cotton,  or  other  vegetable 
fiber,  and  not  elsewhere  specially  provided 
for,"  is  less  specific  than  the  provision  for 
"stockings,  hose  and  half-hose,  composed  of 
cotton  or  other  vegetable  fiber."  Carter, 
Webster  &  Co.  v.  U.  S.  [C.  C.  A.]  143  F.  256. 
Monuments  in  sections,  or  pieces  of  dressed 
granite  intended  to  be  assembled  ^.nd  erected 
as  monuments  without  further  preparation, 
held  dutiable  as  dressed  granite  and  not  as 
articles  composed  of  mineral  substances. 
Austin  Baldwin  &  Co.  v.  U.  S.,  144  F.  702. 
"^'hile  paste  is  a  kind  of  glass,  it  is  dis- 
tinguished elsewhere  in  the  tariff  act  un- 
der its  own  peculiar  name,  and  rhinestone 
buttons  composed  of  paste  are  not  embraced 
within  the  provision  for  buttons  of  "glass." 
Elumenthal  &  Co.  v.  U.  S.  [C.  C  A  ]  144  F 
384. 

13.  United  States  v.  Schwarz,  140  F.  302. 

14.  The  term  acetic  acid  is  not  limited  to 
the  article  scientifically  known  by  that  name, 
but  is  a  general  commercial  designation  of 
a  class  of  articles  and  includes  "acetic  acid 
anhydrid."  George  Lueders  &  Co.  v.  U  S 
140  F.   970. 

1.1.  Flax  noils  dutiable  as  waste  and  not 
as  "tow  of  flax"  by  similitude.  Ritchie  & 
Co.  V.  U.  S.,   141  F.   664. 

16.  Sugar  invoiced  at  9,536,348  pounds 
weighed  235.042  pounds  less  at  the  port  of 
entry.  Held  that  the  countervailing  duty 
was  wrongfully  levied  on  the  invoice  weight. 
Franklin  Susrar  Refining  Co.  v.  U.  S.  [C.  C. 
A.]    142   F.   376. 
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of  the  e:^port  duty  imposed;^''  and  if  the  pulp  imported  from  Canada  is  made  from 
wood  of  wliich  a  part  is  subject  to  an  export  dut}',  the  countervailing  duty  should 
be  assessed  on  the  basis  of  the  percentage  of  such  wood  used,  when  established  by 
satisfactory  evidence.^*  Other  cases  in  which  the  classification  of  particular  im- 
ports is  decided  or  discussed  are  gTOuped  in  the  foot  notes. ^^ 


17.  Tariff  Act  July  24,  1S97,  c.  11,  §  1, 
Sched.  M.,  par.  393,  30  Stat.  187,  U.  S.  Comp. 
St.  1901,  p.  1671,  2  Fed.  Stat.  Ann.  466.  Myers 
V.  U.  S.,  140  P.  648.  Pulp  produced  in  Canada 
from  wood  cut  on  public  lands  in  Quebec  is 
subject  to  the  countervailing'  duty,  whether 
manufactured    in    that    province    or    not.     Id. 

IS.     Myers  v.  U.   S.,  140   F.   64  8. 

19.  Asriciiltiiral  anrt  vegetable  proilucts 
:m<l  provi.sioiis:  Sesame  oil  includes  g-round 
sesame  seed  in  the  form  of  pulp  from  which 
the  oil  has  not  been  removed.  Zaloom  v. 
V.  S.,  140  F.  31.  So  called  casein  industrielle, 
produced  by  drying'  the  substance  left  aft- 
er drawing-  off  the  whey  from  soured  skim- 
med milk,  held  to  be  "lactarene."  Ducas  Co. 
V.  U.  S.,  143  F.  362.  Cherries  prepared  by  re- 
moving the  stems  and  pits  and  vi^ashing  away 
dirt,,  natural  acid,  etc.,  to  prevent  decay 
in  transportation,  and  putting  them  in  a  very 
weak  saline  solution,  are  dutiable  as  fruits 
in  their  own  juices.  Causse  Mfg.  Co.  v.  U. 
S..  143  F.  690.  Eggs  of  domesticated  ducks 
not  included  in  "eggs  of  birds,"  but  dutiable 
as  "egg's  not  specially  provided  for."  Sun 
Kwong  On  v.  U.  S.,  143  F.  115.  Pineapples 
put  up  in  their  own  juice  with  about  3  per 
cent  of  sug-ar  extrinsically  added,  principally 
to  improve  their  flavor  and  not  to  preserve 
them,  held  dutiable  as  "preserved  in  their 
own  juice"  and  not  as  "fruits  preserved  in 
sugar."  Johnson  &  Co.  v.  V.  S.,  143  F.  915. 
"t4reen  or  ripe"  fruits  indicates  the  condi- 
tion of  the  fruit  as  taken  from  the  tree, 
and  fruits  "dried,  desiccated,  evaporated  or 
prepared  in  any  manner"  indicates  those 
that  have  undergone  a  drying  process. 
Causse  Mf:;.  Co.  v.  U.  S..  143  F.  551.  The 
hewing  and  sawing'  contemplated  in  the  pro- 
vision relating  to  "flocks  or  sticks  *  *  * 
rough-hewn,  sawed."  etc.,  mean  a  new  shap- 
ing' and  something  more  than  merely  sawing 
the  blocks  or  sticks  off  from  longer  pieces. 
United  States  v.  Pierce,  140  F.  962.  The 
residuum  from  decorticating  pepper  berries, 
consisting  of  the  inner  cuticle  in  the  form 
of  powder  and  used  as  an  adulterant  without 
further  ?,',r;nding.  is  not  within  the  provision 
for  pepper  "unground"  (Frame  &  Co.  v.  U.  S., 
143  F.  692"),  it  being  sufficient  if  the  pepper 
reaches  the  ground  condition  by  decortication 
or  other  process  eqvlivalent  to  grinding,  to 
exclude  it  as  "unground"  (Id.).  Fruit  in 
water  but  slightly  impregnated  with  salt  Is 
not  "fruit  in  brine."  Causse  Mfg.  Co.  v.  U. 
S..  143  F.  690.  The  provision  "silk,  raw  or 
as  reeled  from  the  cacoon,  but  not  advanced 
in  manufacture  in  any  way,"  does  not  cover 
any  form  of  raw  silk  advanced  beyond  the 
condition  of  skeins  (Klots  v.  U.  S.  [C.  C.  A.] 
139  F.  606").  but  silk  known  as  "singles"  or 
"silk  on  lubes"  is  advanced  a  stage  in  prep- 
aration for  final  use  and  is  silk  "advanced 
in  manufacture"  (Id.).  Dutiable  as  "silk  not 
further  advanced  or  manufactured  than 
carded  or  combed  silk."     Id. 

Aisiinals  au<l  animal  produets:  Smoked 
herring,  although  salted  before  smoking,  is  a 


distinct  commodity  from  "herrings,  pickled  or 
salted,"  and  not  dutiable  as  such.  Matt- 
lage  v.  U.  S.,  139  F.  704.  The  coat  on  so  call- 
ed mocha  whitehead  sheepskins  held  dutiable 
as  wools  on  the  skin  and  not  free  under  pro- 
visions relating  to  raw  skins,  etc.  Goat  &  S. 
Import  Co.  V.  U.  S.,  141  F.  493.  Cabretta  skins 
held  to  be  "sheepskins,"  within  the  mean- 
ing of  the  provision  relating  to  raw  skins 
"except  sheepskins  with  the  wool  on."  Law- 
rence Johnson  &  Co.  v.  U.  S.,  140  F.  116. 
Soluble  grease,  a  preparation  of  tallow  used 
in  dying  cotton  cloth,  not  dutiable  as  an  alza- 
rin  assistant,  but  as  an  unenumerated  manu- 
factured article.  Abram  De  Ronde  &  Co.  v. 
U.  S.,  140  F.  92.  In  the  provisions  as  to 
hides  and  skins,  pieces  of  more  than  twelve 
pounds  in  weight  are  known  as  "hides,"  and 
those  of  less  weight  as  "skins."  Where  the 
separation  of  skins,  weighing  less  than  12 
pounds  and  entitled  to  entry  free  of  duty, 
was  made  frorrr  a  mixed  importation  of  hides 
and  skins  by  experienced  weighers  who 
weighed  only  such  skins  as  were  doubtful, 
the  results  of  their  work  were  suflficient  to 
show  the  amount  entitled  to  free  entry. 
United  States  v.  Helmrath  [C.  C.  A.]  145  P. 
36. 

Art  R'oorts,  toys,  ami  ornaments:  Pen  and 
ink  drawings  of  a  proposed  building,  made 
by  an  architect,  are  within  the  provision  rel- 
ative to  "works  of  art.  the  production  of 
American  artists."  Young  v.  Bohn,  141  F. 
471.  "Works  of  art."  intended  for  presenta- 
tion to  religious  societies,  held  to  include 
certain  marble  altars  imported  for  such  pur- 
pose, carved  by  a  professional  sculptor  and 
worth  $1,800.  United  States  v.  Ecclesiastical 
Art  Works,  139  F.  798.  "Articles  commonly 
known  as  jewelry"  held  not  to  include  "mil- 
linery ornaments"  for  trimming  hats,  which 
are  flimsy  articles,  for  temporary  use  and 
not  made  by  jewelers.  United  States  v. 
Schiff  &  Co.  [C.  C.  A.]  139  F.  549.  Thread 
or  yarn  chiefly  used  for  machine  embroider- 
ing held  to  be  within  the  provision  for  "em- 
broidery cottons."  Loeb  v.  U.  S.,  143  F.  698. 
"Beads  of  all  kinds,  not  threaded  or  strung," 
does  not  include  beads  strung  or  threaded 
temporarily.  Frinkenberg  Co.  v.  U.  &..  144 
F.  704.  The  provision  for  gloves,  "stitched 
or  embroidered  with  more  than  tliree  single 
strands  or  cords,"  held  not  to  include  those 
having  three  rows  of  embroidery,  but  pro- 
duced by  the  needle  with  only  one  cord  or 
strand.  Trefousse,  Goguenheim  &  Co.  v.  U. 
S.,  144  F.  70S.  Gelatin  spangles  strung  on 
cord  for  trimmings  or  ornaments  for  wear- 
ing apparel  are  ejusdem  generis  Avith  articles 
mentioned  in  the  provision  for  "ornaments, 
trimmings  and  other  articles"  composed  of 
gelatin  spangles,  and  are  dutiable  according- 
ly, rather  than  as  "manufactures  of  gelatin" 
(G.  Hirsch's  Sons  v.  U.  S.,  141  F.  380),  and 
spangled  hat  crowns  are  dutiable  in  the  same 
way  (Louis  Metzger  &  Co.  v.  U.  S..  141  F. 
381).  Celluloid  toys  are  dutiable  as  "toys," 
not  as  articles  of  which  a  compound   of  py- 
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roxylin  is  the  component  material  of  chief 
value.  United  States  v.  Schwarz,  140  F.  302. 
tiuoks  and  iisiper:  "Books  printed  exclu- 
sively in  lang-uag-es  other  tlian  English"  in- 
cludes architectural  portfolios  containing  18 
or  20  pases  of  illustrations  and  a  15-line 
preface  in  German.  Downing-  &  Co.  v.  U.  S., 
140  P.  92.  An  imitation  parchment  paper, 
known  as  grease-proof  paper,  which,  though 
it  can  be  printed  on,  is  not  suitable  for  such 
use,  but  is  used  for  wrapping  paper,  is  not 
dutiable  as  printing  paper  but  as  paper  not 
specially  provided  for.  Germania  Importing 
Co.  V.  U.  S..  142   F.  215. 

Clieiuieals  aurt  iiiedioiues:  Chrysarobin 
dutiable  as  a  drug  advanced  in  value  and  not 
as  a  medicinal  preparation.  Levi  v.  U.  S.,  140 
F.  126.  Extract  of  nutgalls  not  dutiable  as 
tannin  or  tannic  acid,  nor  as  a  chemical  com- 
pound, but  either  directly  or  by  similitude, 
as  "drugs  advanced  in  value  or  condition," 
etc.  Proctor  &  Co.  v.  United  States,  139  F. 
5S6,  afd.  [C.  C.  A.]  145  F.  126.  Red  oil  or 
oleic  acid,  used  otherwise  than  as  soap  stock, 
held  not  to  be  free  within  the  provision  of 
"oils  commonly  used  in  soap  m-aking  and  fit 
only  for  such  uses,"  but  is  dutiable  as  an 
acid  not  specially  provided  for.  Edward 
Hill's  Sons  Co.  v.  U.  S.,  143  F.  361.  Opium, 
though  powdered  by  grinding  and  sifting 
lump  opium  after  artificial  evaporation,  is 
"crude"  in  the  sense  that  it  is  not  refined,  and 
not  in  the  sense  that  it  is  not  manufactur- 
tured.  Powdered  opium  so  produced  held  to  be 
"opium  crude  or  unmanufactured"  and  not  a 
"drug."  Merck  &  Co.  v.  U.  S.,  143  F.  694. 
The  term  "acetic  acid"  includes  "acetic  acid 
anhydrid."  George  Lueders  &  Co.  v.  U.  S., 
140   F.    970. 

Minerals,  metals,  and  manufactures  there- 
of: The  principle  of  ejusdem  generis  does 
not  exclude  metal  thread  fabrics  in  the  piece 
from  the  provision  for  "articles  made  wholly 
or  in  chief  value  of  metal  threads,"  follow- 
ing the  mention  of  metal  thread  laces,  etc. 
Rosenberg  v.  U.  S.,  141  F.  379.  A  steel  table, 
12  feet  by  4  feet  6  inches,  engraved,  weighing 
about  6  tons,  and  mounted  like  a  table  top  on 
a  frame,  held  dutiable  as  "plates  and  steel 
in  all  forms  and  shapes."  Morris  v.  U.  S.,  140 
F.  774.  Nickel-plated  zinc  sheets  not  duti- 
able as  "zinc  in  sheets"  but  as  articles  or 
wares  not  specially  provided  for,  composed 
wholly  or  in  part  of  nickel,  zinc,  or  other 
metal.  Eckstein  v.  U.  S.,  140  F.  94.  An  al- 
loy in  pigs,  used  chiefly  in  hardening  man- 
ganese bronze,  and  which  must  be  melted  and 
mixed  with  other  metals,  is  dutiable  as  metal 
in  a  crude  and  unwrought  state,  rather  than 
as  articles  composed  of  metal,  or  by  simili- 
tude to  "ferro-manganese."  Thomas  v.  Wil- 
liam Cramp  &  Sons  Ship  &  Engine  Bldg.  Co. 
[C.  C.  A.]  142  F.  734.  Bronze  ornaments, 
being  manufactured  and  advanced  beyond 
the  condition  of  "old  copper,"  "clipping"  and 
"composition  metal,"  are  not  dutiable  as 
such,  but  as  manufactures  of  metal.  Tiffany 
V.  U.  S.,  142  F.  282.  Steel  wool,  produced  by 
passing  toothed  knives  over  steel  wire,  held 
dutiable  as  "steel  in  all  forms  and  shapes," 
rather  than  as  articles  composed  of  steel 
"not  specially  provided  for."  Buehiie  v.  U. 
S.,  140  F.  772.  "Plate  iron  or  steel  sheared" 
was  intended  to  cover  stock  plates  of  a 
general  commercial  shape  and  for  general 
use,  while  "sheared  *  *  •  shapes"  meant 
something  not  in  general  stock,  but  shea.red 


to  a  particular  shape.  Sheets  of  steel  cut, 
according  to  a  sketch,  for  a  special  purpose 
and  in  a  specific  shape  varying  slightly  from 
a  rectangle,  are  within  the  latter  provision. 
In  re  Vandergrift  &  Co.,  139  F.  790,  afd. 
[C.  C.  A.]  142  F.  448.  Granite  monuments 
in  sections  ready  for  assembling  are  dutiable 
as  "dressed  granite,"  not  as  "articles  com- 
posed of  mineral  substances."  Austin  Bald- 
win   &   Co.    V.    U.    S.,    144    F.    702. 

31iscellaueous      manufaeture.s:        Parts      of 
buttons    are    not    dutiable    as    buttons,,  nor 
are    they    liable    to    the    additional    rate    on 
"all     the     foregoing    articles"     in     the    same 
paragraph,  but  are  dutiable  as  manufactures 
of    the    component    material    of    chief    value. 
Ilormann,    Schutte    &    Co.    v.    U.    S.,    14-1    F. 
707.     Veneers  of  wood  of  so  exceeding  thin- 
ness  that   they  are  pasted   on   paper  to   keep 
them  in  shape,  though  the  paper  may  be  the 
component  material   of  chief  value,   are   still 
within   the  provision  as  to  veneers  of  wood. 
American    Trading   Co.    v.    U.    S.,    142    F.    214. 
"MarasQue     water"     or     "eau     de    marasque," 
produced    by   distilling    the   juice    of   crushed 
cherries    and    diluted    with    water,    not    duti- 
able as  cherry  juice  but  as  an  unenumerated 
manufactured    article.     Leerburger    Bros.    v. 
U.    S.,    141    F.    1023.      Certain    cut    glass    ther- 
mometers,  whose  cutting  was   not   shown   to 
ornament   or   decorate   them,    held   not   to   be 
v/ithin    the    provisions    as    to    cut    glass,    etc. 
United    States    v.    Hesse    &    Bro.,    141    F.    492. 
Lenses    must    be    both    ground    and    polished 
to     be     brought     within     the     provision     for 
"lenses   ground   and   polished    to  a   spherical, 
cylindrical    or    prismatic    form,"    and    where 
brought   ±o   such    form   by   molding  they   are 
not     within     that     provision.     United     States' 
V.    Robinson,    140    F.    968.      The    provision    as 
to  "models  of  inventions,  etc.,"  is  not  limited 
to    "model    patterns"    intended    to    show    the 
working  of  the  thing  illustrated,  but  includes 
also   molders'   patterns   for   making   castings. 
Hoe  &  Co.  v.  U.  S.,  141  F.  488.      Rubber  recoil 
pads,    intended    to    reduce    the    shock    of    the 
discharge     of    a    gun,     not    being    a    neces- 
sary     attachment,      are      not      dutiable      as 
parts    or    fittings    of   guns,    but    as    manufac- 
tures of  india  rubber.     Schoverling  v.   U.   S., 
142   F.  302.      An  automobile  which,  just  prior 
to   importation,   was   materially  improved  by 
upholstering   and   repairs,    held    not   included 
in  the  provision  for  free  admission  of  house- 
hold effects  actually  used  for  more  than  one 
year.      Hillhouse   v.   U.    S.,    142    F.    303.      Fire- 
proofed  lumber,  produced  by  subjecting  saw- 
ed lumber  to  a  certain  process,  held  no  long- 
er dutiable  as  sawed  lumber,  but  as  "a  manu- 
facture of  wood."     United  States  v.  Myers  & 
Co.,  139  F.  344.      Powder  made  from  raw  silk, 
used   in   the  manufacture   of  wall   paper   and 
artificial    flowers,    dutiable    as    manufactures 
of   silk,   or  is  at  least  so  dutiable   by  simili- 
tude.    Thomas  &  Co.  v.  U.  S.,  140  F.  93.     Car- 
bon    sticks     which     must     undergo     a     slight" 
preparation  to  fit  them  for  use  in  arc  lamps, 
not  dutiable  as  such  because  unfinished,   nor 
as    articles     of     carbon     not     specially     pro- 
vided      for,       decorated       or       not,       because 
not      susceptible      of  ■  decoration,      but      un- 
der     the      similitude      clause      at      the      rate 
on    the    finished    product.     United    States    v. 

Downing,     201    U.    S.    354,    50    Law.    Ed. . 

"Muguet  pomade,"  produced  by  combining 
several  kinds  of  enfleurage  grease  and 
about    14    of    1    per   cent    of   essential    oils    to 
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§  3.  Administration  of  customs  laws.  In  general. ^'^ — The  right  of  the  gov- 
ernment to  duties  does  not  accrue  while  goods  are  at  sea,  even  if  the  vessel  has 
reached  American  waters  and  a  collection  district.'^  Duties  can  be  levied  only 
upon  such  articles  as  are  made  dutiable  b}'  congress  and  are  actually  imported  into 


fortify  the  article  and  to  produce  a  certain 
odor,  lield  free  of  duty  as  enlleurag-e  grease. 
Leuders  v.  U.  S.,  143  F.  918.  Rubber  sponges 
are  not  included  within  the  term  "sponges" 
but  are  dutiable  as  manufactures  of  India 
rubber.  Smith  Co.  v.  U.  S.,  143  P.  691. 
Rhinestone  buttons  composed  of  paste  are 
not  dutiable  as  "buttons  of  glass."  Blumen- 
thal   e^i   Co.  V.  U.  S.,   144   F.   3S4. 

Textiles  and  msiiiiifactiires  thereof;  viesiir- 
ius  apiiai'el:  Goods  of  silk  and  wool,  tlie 
latter  being-  the  lesser  component,  held 
to  be  within  the  provision  deferring-  until 
Jan  1,  1895,  the  reduction  in  duties  on  "manu- 
factures of  wool."  Robinson  v.  U.  S.,  143  F. 
919.  Figures  made  of  bleached  threads,  cov- 
ering- about  Vs  of  the  surface  of  the  fabric, 
do  not  make  cotton  cloth  "bleached"  goods 
■within  the  provisions  for  such  goods.  Unit- 
ed States  V.  Beer,  143  F.  918.  So  called  "re- 
manit,"  in  the  form  of  ropes,  braids,  and 
mats,  manufactured  from  silk  produced  by 
carbonizing-  rags  containing  silk,  held  to  be 
a  manufacture  of  silk.  Frank  v.  U.  S.,  143  F. 
702.  A  fabric  of  two  colors,  one  produced 
tay  threads  introduced  to  form  figures  and 
not  extending  across  the  cloth,  such  threads 
not  being  a  part  of  the  filling,  was  not  with- 
in the  provision  for  Jacquard  figured  silks 
with  two  or  more  colors  "in  the  filling." 
■Wimpfheimer  v.  U.  S.,  142  F.  849.  Wide 
braids  or  plaits  of  straw  not  dutiable  as  hats 
paitly  manufactured,  but  as  straw  braids  or 
plaits  "suitable  for  making  or  ornamenting 
hats,"  etc.;  and  a  small  amount  of  cotton 
thread  used  for  temporarily  fastening  the 
ends  of  the  braid  does  not  affect  the  classi- 
fication. Samuel  SchifC  &  Co.  v.  U.  S.,  140  F. 
63.  The  provision  for  "hair  press  cloth"  is 
not  limited  to  fabrics  composed  of  horsehair, 
the  same  as  other  articles  mentioned,  but 
a  hair  press  cloth  is  so  dutiable  though  made 
of  camel's  hair.  Caldwell  v.  U.  S..  141  F.  487. 
Beaver  strips,  composed  partly  of  wool  but 
chiefly  of  rabbit  fur,  and  used  in  the  manu- 
facture of  hats,  dutiable  as  manufactures  in 
chief  value  of  fur.  Hermann  v.  U.  S.,  141 
F.  4S6;  Id.,  145  F.  843.  Stuffed  skins  of  do- 
mestic chicks  and  ducklings,  used  by  confec- 
tioners and  dealers  in  Easter  goods,  are  not 
"toys"  but  "birds,  stufCed."  and  free  of  duty. 
Morimura  Bros.  v.  U.  S.,  141  F.  383.  Open- 
v;-ork  articles,  having  ornamental  designs 
stitched  thereon  by  hand  with  needle  and 
thread,  a,re  embroideries.  Neuss,  Hesslein  & 
Co.  V.  U.  S.,,142  F.  281.  The  proviso  that 
no  embroidered  apparel  shall  pay  a  less  duty 
•  than  is  imposed  in  any  schedule  upon  any 
of  the  materials  of  which  it  Is  composed  is 
not  restricted  to  the  articles  previously  enu- 
Tr.cvotor-'  !n  tho  sime  paragraph.  Par.  339, 
Sched.  .T.  §  1,  Tariff  Act  July  24,  1897,  c.  11, 
3«  Stat.  181,  U.  S.  Comp.  St.  1901,  p.  1662,  2 
Fed.  St.  Ann.  451.  Carter,  Webster  &  Co.  v. 
U.  S.  [C.  C.  A.]  143  F.  256.  Silk-embroidered 
cotton  hosierv  dutiable  at  the  rate  applica- 
ble to  silk  embroideries,  when  such  rate  ex- 
ceeds that  provided  for  cotton  hosiery.  Id. 
A  pearl  necklace  is  "wearing  apparel."     Unit- 


ed States  V.  One  Pearl  Chain  [C.  C.  A.]  139 
F.  513,  afg.  139  F.  510.  Garters  are  wearing 
apparel.  United  States  v.  Steinhardt  &  Bro., 
141  F.  494.  As  to  the  provision  for  "labels, 
for  garments,  etc.,  composed  of  cotton," 
labels  are  not  to  be  excluded  therefrom  be- 
cause in  the  piece  and  requiring  to  be  cut 
apart  before  using  (United  States  v.  Her- 
zog  [C.  C.  A.]  145  P.  622),  nor  because  they 
are  cotton  and  silk  labels,  where  cotton  is 
the  cliief  component  (Id.).  Featlierstitched 
braids  are  "braids,"  tliough  produced  by 
weaving  instead  of  binding.  Vom  Bauer  v. 
U.  S.,  141  F.  439.  Embroidered  hosiery  is 
dutiable  as  stockings,  hose,  and  lialf  hose," 
not  as  "wearing  apparel,  embroidered."  etc. 
Carter,  Webster  &  Co.  v.  U.  S.,  143  P.  256. 
Braid  of  ramie  is  dutiable  as  "braid,"  not 
as  "manufactures  of  ramie."  United  States 
V.  Rosenberg  [C.  C.  A.]   145  P.  343. 

Peavl.s  and  iirecioiis  stones:  Paste  cameos, 
in  imitation  of  shell  cameos,  being  in  imita- 
tion of  certain  kinds  of  precious  stones,  are 
dutiable  as  imitation  precious  stones.  United 
States  V.  Goldberg,  139  F.  706.  Pierced  opal 
balls  and  pierced  rock-crystal  rondelles  held 
dutiable  as  "precious  stones"  ratlier  tlian  as 
"beads,"  they  not  being  commercially  known 
as  beads.  United  States  v.  American  Gem  & 
Pearl  Co.,  142  F.  283.  Rock  crystals  are  com- 
mercially known  as  precious  stones.  Rock- 
ciystal  intaglios,  expensively  produced  by 
engraving  and  then  painted,  dutiable  as  "pre- 
cious stones  advanced  in  condition  or  value 
by  cutting,"  etc.,  regardless  of  their  advance- 
ment by  painting.  United  States  v.  Benedict 
[C.  C.  A.]  145  P.  914.  Pierced  rock-crystal 
rondelles  dutiable  as  precious  stones  rather 
than  as  manufactures  of  rock  crystal.  Unit- 
ed States  V.  American  Gem  &  Pearl  Co.,  142 
P.  283.  The  provision  for  imitations  of  pre- 
cious stones  covers  imitation  whole  and  half 
pearls,  including  those  strung  on  wire  for 
manufacturing  purposes  (United  States  v. 
Weinberg,  139  P.  1006),  but  pierced  imita- 
tion pearls  are  dutiable  as  "beads  of  all 
kinds,  not  threaded  or  strung,"  rather  than 
as  imitations  of  precious  stones  (Id.).  In- 
dustrial diamonds  known  as  "bort,"  though 
cut,  are  free  as  bort,  not  dutiable  as  dia- 
monds advanced  by  cutting.  United  States 
V.  American   Exp.   Co.,   140   P.   967. 

Ra.^:s  and  -na.ste:  "Rags"  includes  coarse 
pieces  of  jute  bagging,  as  torn  from  cotton 
bales  and  not  sufficiently  large  and  suitable 
for  other  use  than  as  mere  rags.  Train- 
Smith  Co.  V.  U.  S.,  140  P.  113.  Certain  waste, 
consisting  of  mill  sweepings,  fit  only  for 
paper  stock,  etc..  not  dutiable  as  waste  in 
part  of  wool,  but  as  "paper  stock,  fit  only 
to  be  converted  into  paper."  In  re  Downing 
&  Co.,  139  P.  590.  Flax  noils  dutiable  as 
waste.  Ritchie  &  Co.  v.  U.  S.,  141  P.  664. 
Small  pieces  of  cork,  produced  by  grinding 
the  refuse  of  cork  bark  for  convenience  in 
handling,  but  -which  need  further  treatment 
before  use  in  the  manufacture  of  linoleura, 
held  dutiable  as  waste  and  not  as  a  manufac- 
ture of  cork.     Gudewill  v.  U.  S.,  142  F.  214, 
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the  United  States^^^  and  nothing  is  imported  till  it  comes  within  the  limits  of  a 
port.^^  If  there  be  a  material  loss,  it  can  make  no  difference  whether  it  happened 
by  natural  or  artificial  causes.  In  either  case  the  article,  to  that  extent,  is  not  here 
to  be  assessed,  nor  to  be  of  any  value  to  the  ownei-,-*  but  no  allowance  should  be 
made  for  impurities  not  shown  to  be  abnormal  nor  to  vary  from  the  ordinary 
whoJesale  condition  ;^^  nor  can  any  allowance  be  made  for  leakage  of  wine  while  in 
transit  to  this  countrj^,  but  duty  must  be  assessed  on  the  quantity  sliipped  from 
abroad.^s  The  provision  that  duty  shall  not  be  assessed  on  less  than  the  invoice 
or  entered  value  does  not  prevent  assessment  on  less  than  the  pro  forma  invoice 
value  on  which  entry  was  made,  where  a  certified  invoice  of  less  value  is  afterward 
produced.-^  Though  part  of  an  importation  may  be  subject  to  a  lower  rate  of  duty 
than  the  rest,  such  differentiation  cannot  be  made  where  its  identity  is  not  proved, 
but  the  importation  must  be  treated  as  a  whole. ^®  The  mere  diminution  in  units 
of  weight  or  measure  of  a  commodity  usually  measured  by  such  units  is  not  such  a 
chansfe  of  condition,  "by  manufacture  or  other^dse,"  as  to  authorize  a  resort  to 
other  than  the  usual  means  of  ascertaining  the  amount  of  the  additional  duty.^ 
The  certificate  of  the  appi'aising  oiScer  is  the  legal  evidence  of  appraisement  and 
without  it  the  appraisement  is  not  legal. ^'^  The  regidations  of  the  secretary  of  the 
treasury,  to  be  followed  by  appraisers  in  advancing  the  invoice  value  of  imported 
merchandise,  are  not  mandatory,^^  and  a  departure  therefrom  does  not  invalidate 
an  appraisement.^^  An  appraising  officer  having  no  knowledge  as  to  the  value  of 
imported  articles  can  send  samples  thereof  to  the  appraiser  at  the  port  of  New  York 
for  information.^^  If  the  local  appraiser  proceeds  upon  a  wrong  principle  or  con- 
trary to  law  in  ascertaining  the  market  value  of  imix>rted  merchandise  his  action 
is  void.^*     The  seizure  of  goods  for  undervaluation  does  not  deprive  the  consionee 


20.  See    5    C.    L,.    900. 

21.  United  States  v.  Hartwell  Lumber  Co. 
[C.   C.   A.]   142   F.   432. 

22.  23.  Stone  v.  Shallus  [C.  C.  A.]  14  3  F. 
486. 

24.  The  provision  forbidding  an  allow- 
ance for  damag-e,  unless  it  exceeds  10  per 
cent  of  the  invoice,  does  not  apply  to  decay- 
ed fruit,  which  is  wholly  worthless,  but  such 
fruit  may  be  culled  out  and  duty  assessed 
on  the  rest,  regardless  of  the  percentage 
(Stone  V.  Shallus  [C.  C.  A.]  143  F.  486),  and 
this  rule  applies  as  well  to  fruit  in  packages 
as  to  that  in  bulk  (Id.),  even  though  the  de- 
cayed portion  is  not  separated,  but,  after  re- 
moval for  estimation  of  its  quantity,  is  re- 
placed in  the  package  and  sold  with  the  good 
fiuit  (Courtin,  Golden  &  Co.  v.  U.  S.,  143  F. 
551).  Where  at  least  one  package  of  fruit 
in  ten  w^as  opened  to  ascertain  the  percent- 
age of  decay,  and  the  estimate  thus  made 
was  assumed  to  prevail  throughout  the  lot 
and  accepted  by  the  bidders  at  the  auction 
sale  on  the  dock,  held  that  such  estimate  was 
reasonable  and  sufficient.     Id. 

25.  Shelled  nuts  dutiable  by  the  pound. 
Spencer  &  Co.  v.  U.  S.,  14.3  F.  916. 

26.  United  States  v.  Shaw  &  Co.  [C.  C.  A.] 
144    F.    329,    rvg.    141    F.    469. 

27.  Pro  forma  invoice  of  telegraph  in- 
struments, valued  at  £342,  shown  by  certified 
invoice  to  have  a  foreign  market  value  of 
£315.  3s.  Id.  United  States  v.  Commercial 
Cable  Co.,    141   F.   473. 

28.  Ellison  v.  IT.  S.   [C.  C.  A.]  142  F.  732. 

29.  Frankli.i  Sugar  Refining  Co.  V.  U.  S. 
[C.  C.  A.]   142  F.  376. 
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30.  Under  Rev.  St.  §  2950,  U.  S.  Comp.  St. 
1901,  p.  1940,  2  Fed.  St.  Ann.  693.  and  customa 
Adm.  Act  June  10,  1890,  c.  407,  §  13,  26  Stat. 
1S6,  2  Fed.  Stat.  Ann.  622,  U.  S.  Comp.  St.  1901, 
p.  1932,  it  is  intended  that  the  appraisement 
shall  be  reduced  to  writing.  The  Lace  House 
v.    U.    S.    [C.    C.    A.]    141    F.    869. 

31.  Meyer,  Ebeling  &  Co.  v.  U.  S.,  140  P. 
334;  The  Lace  House  v.  U.  S.  [C.  C.  A  1  141 
F.  869. 

32.  The  Lace  House  v.  U.  S.  [C.  C.  A.]  141 
F.  869.  In  advancing  an  invoice  value  the 
appraiser  totaled  the  invoice  price  and  disal- 
lowed certain  discounts  to  which  the  import- 
ers were  entitled,  instead  of  adding  a  spe- 
cific sura  to  the  invoice  value  of  each  item, 
as  required  by  the  regulations.  Held  that 
the  appraisement  was  not  invalidated,  but 
the  importers,  if  dissatisfied,  should  request 
a  reappraisement.  Meyer,  Ebeling  &  Co.  v. 
U.   S..    140   F.    334. 

33.  Under  Customs  Administration  Act 
June  10,  1890,  c.  407,  §  10,  26  Stat.  136,  U.  S. 
Comp.  St.  1901,  p.  1922,  2  Fed.  Stat.  Ann.  620. 
authorizing  the  use  of  all  reasonable  ways 
and  means  of  ascertaining  the  value  of  mer- 
chandise. The  Lace  House  v.  U.  S.  [C.  C.  A.] 
141  F.  869. 

34.  An  importer  received  two  lots  of  the 
same  kind  of  merchandise.  The  first  was  ad- 
vanced in  price,  was  reappraised  and  the 
advance  afllrmed.  whereupon  further  reap- 
praisement was  waived.  The  appraiser  ad- 
vanced the  value  of  the  second  shipment 
without  any  examination  of  the  merchandise 
or  samples.  Held  void.  United  States  v. 
Beer,   142  F.   199. 
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or  owner  of  the  right  of  reappraisement.^'^  Where  an  appraiser  who  advances  the 
value  of  importations  fails  to  give  notice  thereof  to  the  importer,  the  latter  is  de- 
prived of  the  right  of  appeal  for  reappraisement,  and  the  appraisement  is  invalid 
and  cannot  afford  a  proper  basis  for  forfeiture  for  undervaluation.^*'  Duty  was 
correctly  assessed  on  onions,  at  a  specific  rate  "per  busliel,"  on  the  long  established 
practice  of  customs  authorities  to  consider  57  pounds  as  a  bushel,  in  the  absence  of 
evidence  justifying  a  different  basis  of  measurement.'"  The  assessment  of  duty  on 
olives  in  casks  should  be  based  on  measurement  by  the  wine  gallon  and  not  by  the 
dr}^  gallon.^^  There  is  no  repugnancy  in  the  sections  of  the  tariff  laws  relating  to 
withdrawal  of  merchandise  from  bonded  warehouses,  for  neither  section  is  general 
in  its  application  but  restricted  to  merchandise  previously  inported,  for  which  no 
entry  has  been  made.^®  Merchandise  withdrawn  from  bonded  Avarehonse,  v/hen 
dutiable  by  weight,  should  be  assessed  without  allowance  for  loss  of  weight  in  ware- 
house.*" Imported  merchandise  is,  by  the  express  terms  of  the  customs  administra- 
tive act  of  1890,  subjected  to  the  rate  of  duty  in  force  at  the  time  of  its  withdrawal 
from  the  bonded  warehouse.*^  Where  an  importer  procured  permits  for  the  de- 
livery of  merchandise  in  a  bonded  warehouse,  filing  them  with  the  storekeeper  but 
not  actually  withdrawing  the  goods  until  later,  the  former  action  constitut€d  a  con- 
structive withdrawal;*-  and  the  goods  were  subject  to  the  duties  then  applicable 
rather  than  to  those  applicable  at  the  time  of  actual  withdrawal.*^  There  is  no 
regulation  which  empowers  the  secretary  of  the  treasury  to  abridge  the  right  of 
free  entry  of  articles  under  the  provision  relating  to  regalia;**  but  to  entitle  an 
im]X)rtation  to  free  entry,  when  made  free  under  certain  conditions,  the  burden 
rests  upon  the  importer  to  bring  it  within  the  conditions.*"  The  phrase  "entitled 
to  debenture"'  refers  to  imi>orted  goods  upon  which  the  duties  have  been  paid  or 
secured,  which  have  been  entered  for  export,  and  therefore,  having  the  benefit  of 
drawback,  become  entitled  to  debenture.*®  The  right  to  transfer  such  merchandise 
into  new  packages,  when  necessary  for  its  preservation,  with  the  permission  of  tlie 
collector,  does  not  apply  to  imported  merchandise  remaining  in  bond  and  intended 
for  sale  and  consumption  in  this  country.*^     The  collector,  under  his  authority  to 


35.  Given  by  Customs  Adm.  Act  June  10, 
1890,  c.  407,  §  13,  26  Stat.  ISR,  U.  S.  Comp.  St. 
1901,  p.  1932,  2  Fed.  Stat.  Ann.  622.  The  Lace 
House  V.  U.  S.   [C.  C.  A.]   141  F.  869. 

36.  The  Lace  House  v.  U.  S.  [C.  C.  A.]  141 
P.    869. 

37.  Hills  Bros.  Co.  v.  U.  S.,  143  F.  695. 

38.  Ceballos  &  Co.  v.  U.  S.,  139  F.  705. 

39.  Acts  July  24,  1897,  c.  H,  §  33,  30  Stat. 
213,  2  Fed.  Stat.  Ann.  514,  U.  S.  Comp.  St. 
1901,  p.  1701,  and  Oct.  1,  1890,  c.  1244,  §  50, 
26    Stat.    624.      Falk   v.   U.    S..    145    F.    574. 

40.  The  section  forbidding  allowance  for  j 
injury  or  loss  sustained  by  merchandise  while 
in  warehouse  (Rev.  St.  §  2983,  U.  S.  Comp.  St. 
1901,  p.  1958.  2  Fed.  Stat.  Ann.  704),  was  not 
repealed  by  the  customs  administration  act, 
subjecting  merchandise  withdrawn  from 
warehouse  to  the  duties  applicable  at  the 
time  (Act  June  10,  1890,  c.  407,  26  Stat.  140, 
IT.  S.  Comp.  St.  1901,  p.  1950,  2  Fed.  Stat.  Ann. 
611  as  amended  by  Act  Dec.  15,  1902,  c.  1, 
32  Stat.  753,  U.  S.  Comp.  St.  Supp.  1905,  p. 
419),  since  §  20  of  the  administration  act, 
providing  for  withdrawal  upon  payment  of 
such  duties,  refers  to  the  rate  of  duty  rather 
than  to  the  weight  of  the  merchandise.  Falk 
V.  V.  S.,  145  F.   574. 

41.  Franklin   Sugar  Refining  Co.   v.   U.  S., 


202  U.  S.  580,  50  Law.  Ed. ,  afg.  144  F.  563. 

Merchandise  imported  while  Tariff  Act  Oct. 
1,  1890,  c.  1244,  26  Stat.  567,  was  in  effect,  but 
not  withdrawn  from  warehouse  until  after 
Tariff  Act  Aug.  28,  1894,  c.  349,  28  Stat.  509, 
became  effective,  was  subject  to  the  latter 
act.  United  States  v.  Amsinck  &  Co.,  140  P 
96. 

42.  Franklin  Sugar  Refining  Co.  v.  U.  S., 
144  F.  563,  afd.  202  U.  S.  580,  50  Law.  Ed. . 

43.  Importations  constructively  with- 
drawn before  the  reciprocal  commercial  con- 
vention with  Cuba  went  into  effect,  but  not 
actually  withdrawn  until  afterward.  Frank- 
lin Sugar  Refining  Co.  v.  U.  S.,  144  F.  563, 
afd.    202   U.    S.    580,   50    Law.    Ed. . 

44.  Though  the  oaths  necessary  to  estab- 
lish the  right  of  free  entry  of  certain  church 
regalia  were  not  before  the  collector  at  the 
time  of  entry,  they  were  at  the  time  of  liqui- 
dation, and  duty  should  not  have  been  as- 
sessed.     Siegman  v.  U.   S.,    141   F.   491. 

45.  Oils  commonly  used  in  soap  making 
and  ttt  only  for  such  uses.  Edward  Hill's 
Sons  Co.  v.  U.  S.,  143  F.  361. 

46.  Rev.  St.  §  3030,  2  Fed.  Stat.  Ann.  734. 
Thomas  &  Son  Co.  v.  Barnett  [C.  C.  A.]  144 
F.  338. 
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require  a  bond  for  double  the  value  of  merchandise  imported,  to  be  forfeited  for 
the  nonreturn  unopened  of  any  package  on  demand,  may  take  a  less  stringent  bond 
for  such  return  or  the  payment  of  double  value  as  a  condition  of  discharge  from 
the  full  penalty  of  the  bond.**  The  enforcement  of  the  penalty  of  such  a  redelivery 
bond  is  not  precluded  by  the  provision  that  where  a  forfeiture,  breach,  or  nonper- 
formance appears  by  defendant's  default  or  confession,  or  upon  demurrer,  judgment 
shall  be  rendered  for  only  so  much  as  is  equitably  due,'*^ 

Entry.^^ — The  whole  scheme  of  the  tariff  laws  and  the  general  statutes  for 
the  collection  of  duties  contemplate  importation  before  entry,  and  a  collector  may 
refuse  an  entry  tendered  before  the  importation  is  complete  ;^'^  and  where  there  is 
no  existing  right  of  entry  at  the  time  of  the  tender,  or  any  duty  on  the  part  of  the 
collector  to  accept,  his  refusal,  though  based  on  erjoneous  grounds  and  misleading 
the  importers,  creates  no  estoppel  against  the  governnient.^^  Personal  effects  do 
not  cease  to  be  baggage  because  they  are  worn  on  the  person  so  as  to  be  covered 
from  view  by  the  passenger's  dress,  the  crucial  questions  being,  has  such  a  declara- 
"^ion  been  made  as  to  be  a  sufficient  disclosure  as  to  the  dutiable  character  of  articles 
;)urchased  abroad  ?  and,  has  the  passenger  followed  that  disclosure  by  production  for 
inspection  ?^^  A  declaration  may  be  sufficient  as  a  disclosure,  though  defective  or 
incomplete  as  an  entry,  and  it  is  then  claimant's  duty  to  complete  the  entry  after- 
ward at  such  time  as  may  suit  the  customs  officers'  convenience.^*  A  clerical  error 
in  an  entry  may  be  corrected  after  liquidation.^^ 

Liquidation.^^ — Within  one  year  after  entry,  duties  may  be  reliquidated  at  a 
higher  rate,  although  they  have  been  paid  and  the  merchandise  withdrawn  for  con- 
sumption.^^ A  reliquidation  has  all  the  validity  of  the  original  liquidation,  super- 
sedes it,  and  must  be  treated  as  the  liquidation.^* 

Enforcement  of  duties.^^ — Duties  are  a  personal  debt  or  obligation  of  the  im- 
porter.'^'' 

Refund  for  salvage.^^ 

Protests  and  appeals.'^^ — The  jurisdiction  of  the  Federal  circuit  courts  in  re- 
gard to  customs  duties,  before  the  enactment  of  the  customs  administrative  act,  was 
concurrent  with  that  given  to  the  Board  of  General  Appraisers  by  that  act.*^ 

Procedure.^* — The  importer  may  seek  his  remedy  for  erroneous  assessment  only 

47.  Thomas  &  Son  Co.  v.  Barnett  [C  C.  A.]  |  specified    through    clerical    error   by   the    im- 
144  P.   338.  porters   until,  after  liquidation,   demand  was 

48.  Under   U.    S.    Rev.    Stat.    §    2S99,    U.    S.  '  made    for    increased    duties    assessed    on    ac- 


Comp.  Stat.  1901,  p.  1921,  2  Fed.  Stat.  Ann. 
679.  United  States  v.  DieckerhofC,  202  U.  S. 
302,  50  Law.  Ed. . 

49.  Double  the  value  of  the  package  or- 
dered to  be  returned,  and  not  merely  actual 
damages,  is  the  measure  of  recovery  for 
breach  of  the  obligation  of  such  a  redeliv- 
ery bond.  United  States  v.  Dieckerhoff,  202 
U.  S.   302,   50  Law.  Ed. . 

r,0.     See  5  C.  L.  901. 

51.  Importers  tendered  an  entry  of  an  im- 
portation not  yet  completed,  shortly  before 
the  tariff  act  of  1897  went  into  effect,  which 
was  received.  Entry  was  not  renewed  until 
after  that  act  went  into  effect.  Held  that 
under  §  33  the  importation  was  subject  to 
the  act  of  1897.  Ignited  States  v.  Hartwell 
Lumber  Co.    [C.  C.  A.]    142   F.   432. 

."2.  United  States  v.  Hartwell  Lumber  Co. 
[C.    C.    A.]    142    F.    432. 

.53,  ."4.  United  States  v.  One  Pearl  Chain 
[C.  C.  A.]   139  F.  513. 

53.     Certain   nondutiable  charges  were  not 


count  of  the  error.     Held  that  the  importers 
should  have  been  allowed  to   correct  the  er- 
ror.    Wilmerding  v.  U.  S.,   139  F.   1004. 
5«.     See   5   C.  L.   901. 

57.  Under  Act  June  22.  1874,  c.  391,  §  21, 
18  Stat.  190,  U.  S.  Comp.  St.  1901,  p.  1986,  2 
Fed.  Stat.  Ann.  760,  providing  that  liquida- 
tion and  payment  shall,  after  the  expiration 
if  one  year  from  entry,  be  conclusive  on  all 
■larties.  Louisville  Pillow  Co.  v.  U.  S.  [C.  C. 
A.]   144  F.   386. 

58.  Within  the  meaning  of  Const.  Adm. 
Act  June  10,  1890.  c.  407,  §  14,  26  Stat.  137, 
U.  S.  Comp.  St.  1901,  p.  1933,  2  Fed.  Stat. 
Ann.  624,  providing  that  protests  must  be 
filed  within  10  days  after  "liquidation." 
Louisville  Pillow  Co.  v.  U.  S.  [C.  C.  A.]  144  F. 
3S6. 

r>9.     See    5    C.    L.    902. 

60.  Thomas  &  Son  Co.  v.  Barnett  [C.  C. 
A.-\    144    F.    338. 

61,  62.      See   5   C.   L.    902. 

63.     Act  June   10,   1890,  c.  407,   26   Stat.   131, 
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through  the  method  prescribed  in  the  statute.^'  The  statute  requires  protests  to 
state  the  reasons  for  objections  to  decisions  of  the  collector  distinctly  and  specifical- 
ly.®* The  contention  that  the  findings  of  fact  of  the  Board  of  General  Appraisers 
are  not  reviewable  by  the  courts  on  appeal,  and  are  final  when  there  is  evidence  to 
sustain  them,  is  not  supported  by  the  authorities;"  but  a  finding  of  the  Board  of 
General  Appraisers,  based  upon  legitimate  evidence,  will  not  be  overthrown  be- 
cause of  an  informal  acknowledgment  made  by  a  merchant  in  Scotland. ®®  The 
presence  and  absence  of  different  members  of  the  Board  of  General  Appraisers  at 
vajious  times  during  the  taking  of  testimony  is  a  matter  within  their  own  discre- 
tion and  is  not  reviewable  in  dealing  only  with  their  conclusions,  which  must  be 
such  as  are  reached  in  their  own  way.*'®  After  a  verdict  for  the  importers  as  to  a 
part,  and  against  them  for  the  remainder,  of  a  claim  for  excessive  duties  paid, 
Judgment  being  rendered  and  satisfied,  the  entire  matter  was  res  ad  judicata,  barring 
subsequent  proceedings  before  the  Board  of  General  Appraisers.^** 

A  collector.''^ 

§  4.  Violations  of  customs  laws  and  consequences  thereof. '^^ — Officers  in  the 
revenue  service  conspiring  with  others  to  defraud  the  United  States  may  be  profie- 
cuted  therefor  as  officers,"  or  they  may  be  joined  with  the  others  in  an  indictment 
for  conspiracy."^*  An  indictment  of  a  customs  examiner  for  knowingly  passing  in- 
voices containing  false  statements  as  to  weight  will  not  be  held  insufficient  on  the 
theory  that  the  law  provides  for  the  weighing  being  done  by  weighers,  and  hence 
he  could  not  legally  pass  the  invoices.'^^  An  allegation  in  such  an  indictment  that 
certain  acts  were  done  "to  the  end  that"  less  than  the  legal  amount  of  duties  might 
be  collected  was  a  sufficient  allegation  of  corrupt  and  fraudulent  intent.'^*  Failure 
to  enter  imported  goods  renders  them  liable  to  forfeiture,"  but  the  government 
cannot  seize  goods  as  forfeited  until  the  time  has  come  when  the  person  importing 
them  has  had  an  opportunity  to  declare  them  and  has  not  done  so,'^*  and  where  a 
passenger,  in  entering  his  baggage,  omits  to  mention  dutiable  articles  contained 


U.  S.  Comp.  St.  1901,  p.  1886,  2  Fed.  Stat.  Ann. 
Cll.  United  States  v.  Johnson  &  Co.,  145  F. 
1018. 

64.  See  5  C.  K  902. 

65.  In  an  action  by  a  collector  against 
an  importer  for  a  balance  of  duties  found 
due  on  reliauldation,  the  importer  could  not 
defend  on  the  ground  of  an  incorrect  assess- 
ment, as  the  collector's  decision  is  made  con- 
clusive against  the  importer,  unless  review- 
ed by  the  Board  of  General  Appraisers. 
LouisviUe  Pillow  Co.  v.  U.  S.  [C.  C.  A.]  144 
F.  386. 

66.  Adm.  Act,  §  14,  2  Fed.  Stat.  Ann.  624. 
Hermann  Boker  &  Co.  v.  U.  S.,  140  F.  115. 
A  protest,  claiming  a  "refund  of  duty  On 
•  *  *  skins,"  contained  a  sufficient  refer- 
ence to  the  provision  in  the  free  list  for 
"skins  of  all  kinds."  United  States  v.  Helm- 
rath  [C.  C.  A.]  145  F.  36.  In  case  of  pro- 
test against  the  assessment  of  duty  under 
an  alleged  application  of  the  similitude 
clause,  the  protest,  to  be  sufficiently  specific, 
must  contain  a  reference  to  such  provision. 
United  States  v.  Dearberg  Bros.  [C.  C.  A.] 
143  F.  472.  A  protest  against  the  assessment 
of  duty,  which  does  not  distinctly  and  specif- 
ically point  out  the  proper  rate,  is  not  suf- 
ficient. Fuld  &  Co.  V.  U.  S.,  143  F.  920. 
Protest  held  insufficient  for  failure  to  state 
grounds  of  objection  or  rate  of  duty  claim- 
ed.    Hermann  Boker  &  Co.  v,  U.  S.,  140  F.  115. 


Where  imported  merchandise  in  three  in- 
voices was  all  subjected  to  the  same  rate  of 
duty,  which  was  excessive  as  to  part,  and 
the  Importer  in  protesting  specified  one  of 
the  two  invoices  on  which  the  duty  was  in- 
correctly assessed,  held  that  the  protest  must 
be  restricted  to  the  invoice  specified.  Unit- 
ed States  V.  Hartley,  140  F.  969. 

67.  United  States  v.  Proctor  &  Co.  [C.  C. 
A.]  145  F.  126.  Testimony  that  thread  used  in 
machine  embroidery  ,was  not  "embroidery 
cottons"  held  insufficient,  where  It  appeared 
that  the  witness  had  never  seen  the  thread 
so  used  and  had  no  familiarity  w^ith  the  ar- 
ticle in  question.     Loeb  v.  U.  S.,  143  F.  698. 

68.  Austin  Baldwin  &  Co.  v.  U.  S.,  139  F. 
1005. 

69.  United  States   v.  Pierce,    140   F.    962. 

70.  United  States  v.  Johnson  &  Co.,  145 
F.   1018. 

71.  72.     See  5  C.  L..  903. 

73.  Under  Rev.  St.  §  3169,  U.  S.  Comp.  St. 
1901,  p.  2059.  Grunberg  v.  U.  S.  [C.  C.  A.] 
145  F.   81. 

74.  Under  §  5440,  U.  S.  Comp.  St.  1901,  p. 
3676,  2  Fed.  Stat.  Ann.  247.  Grunberg  v.  U. 
S.  [C.  C.  A.]  145  F.  81.  Where  an  indictment 
charged  conspiracy  to  defraud  the  United 
States  of  moneys  due  from  a  certain  firm  as 
customs  duties,  proof  that  the  goods  were 
shipped  to  customs  brokers,  who  paid  the 
duties,    was    no    variance,    the    goods    being 
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therein,  he  is  subject  to  the  stiitutory  penalty  of  treble  their  value,"®  whether  or 
not  there  was  any  intent  to  defraud  the  government.*"  But  if,  instead  of  requir- 
ing a  passenger  to  make  due  entry,  an  officer  elects  to  seize  goods,  the  passenger  is 
not  responsible  for  failure  to  complete  the  entry,  if  he  mentioned  the  articles  as 
required  by  law  when  he  first  made  his  entry.^^  The  exemption  from  duty  of  $100 
worth  of  articles  in  the  personal  effects  of  residents  of  the  United  States  cannot  be 
claimed  where  the  provisions  regarding  the  entry  of  baggage  are  not  complied  with, 
and  in  case  of  forfeiture  for  noncompliance  the  exemption  is  lost.®-  The  provision 
for  the  forfeiture  of  merchandise,  whose  appraised  value  exceeds  its  entered  vahie 
more  than  50  per  cent,  does  not  apply  unless  there  has  been  a  legal  appraisement.''^ 
The  false  statements  in  making  entries  of  importations,  denounced  by  act  of  con- 
gress, do  not  constitute  an  offense  thereunder,  unless  they  deprive  the  government 
of  some  of  its  lawful  duties,®*  but  such  false  statements  must  be  more  than  merely 
incorrect  or  erroneous  ones,  statements  knowingly,  or  intentionall}',  or  negli- 
gently false.®^  Boxes  containing  lemons,  which  are  subject  to  a  separate  classifi- 
cation from  the  lemons  themselves,  are  within  the  provisions  relative  to  undervalua- 
tion and  are  subject  to  the  penalties  prescribed  therefor.^* 

DAMAGES.«T 


S  1.  KinAs  of  Damapres  and  Their  Char- 
acteristics (t029.)  Damnum  Absque  Injuria 
(1029).  Special  Damages  (1030).  Nominal 
Damages  (1030).  Liquidated  Damages  (1031). 
Exemplary  Damages  (1032.)  Statutory,  Dou- 
ble, and  Treble  Damages   (1035). 

§  2.  General  Priuciplea  for  Ascertaining 
(1035).  Rule  of  Strictness  as  Between  Con- 
tracts and  Torts  (1035).  Limitation  to  Nat- 
ural and  Proximate  Consequences  (1035). 
Speculative  and  Prospective  Damages  (1036). 
Loss  of  Profits  (1036).  Difficulty  or  Uncer- 
tainty of  Proof  of  Amount  as  Bar  (1038). 
Mitigation  and  Aggravation  of  Damages 
(1038).  Avoidable  Consequences  (1038). 
Mental  Suffering  (1039).  Interest  (1041). 
Attorney's  Fees   (1041). 

§  3.  Recovery  as  Affected  by  Status  of 
Plaintiff  or  Limited  Interest  in  Property  Af- 
fected (1041). 

§  4.  Measure  of  Damages  for  Breach  of 
Contract  (1042). 

A.  In    General;    Miscellaneous    Contracts 

(1042). 

B.  Contracts    for    Sale    or    Purchase    of 

Land  (1045). 

Breach  of  Covenant  as  to  Title  (1045). 

Contracts  to  Give  Lease  and  Liabili- 
ties as  Between  Lessor  or  Lessee 
(1045). 

Contracts  for  Sale  or  Purchase  of 
Chattels   (1046). 

Liability  of  Bailees,  Carriers,  and 
Telegraph   Companies    (1047). 


C. 
D. 


B. 


G.  Contracts  for  Services  (1053). 
H.  Promise    of    Marriage    (1054). 
§   5.      Measure    and    Glemeuts    of    Damages 
for  Torts    (1054). 

A.  In       General;       Miscellaneous       Torts 

(1054).  Alienation  of  Affections 
(1054).  Fraud  and  Deceit  (1054). 
Malicious  Prosecution  and  Abuse  of 
Process  (1055).  False  Imprison- 
ment   (1055). 

B.  Loss  of,  or  Injury  to,  Property  (1055). 

C.  Maintaining  Nuisance    (1057). 

D.  Trespass    on   Lands    (1058). 

E.  Conversion    (1058). 

F.  Wrongful     Taking     or     Detention     of 

Property    (1059). 

G.  Libel    and    Slander    (1059). 
H.   Personal  Injuries   (1060). 

§  6.  Inadeanate  and  Excessive  Damages 
(1063). 

§  7.  Pleading,  Evidence,  and  Procedure 
(106S). 

A.  Pleading    (1068). 

B.  Evidence      as      to      Damages      (1072). 

Burden  of  Proof  and  Sufficiency  of 
Evidence  (1072).  Admissibility  in 
General  (1073).  Personal  Injury 
Actions  (1075).  Proof  of  Life  Ex- 
pectancy (1076).  Physical  Exami- 
nation and  Exhibition  ot  Injuries 
(1076). 

C.  Instructions    (1077). 

D.  Trial   (1081). 

E.  Verdicts  and  Findings   (10S2). 


Kinds  of  damages  and  their  characteristics.     Damnum  absque  injuria.^ 


owned  by  the  firm  but  so  shipped  for  con- 
venience of  entry.  Id.  In  a  prosecution  for 
securing  an  undervaluation  of  goods,  through 
a  conspiracJ^  the  testimony  of  a  witness  who 
assisted  in  selecting  and  packing  the  goods 
by  the  foreign  seller  was  admissible,  al- 
though he  did  not  witness  all  the  steps  tak- 


en, but  his  testimony  was  considered  in  con- 
nection with  that  of  other  witnesses  and  the 
course  of  business  in  the  establishment.     Id. 
7.5,  76.      Browne  v.  U.  S.   [C.  C.  A.]   145  F.  1. 

77.  United   States   v.   One   Pearl   Chain    [O. 
C.  A.]    139    F.   513. 

78.  United  States  v.  One  Pearl  Chain,   139 
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— There  can  be  no  recovery  for  consequential  damages  of  a  laAvf ul  act  f^  it  is  only  the 
infraction  of  a  legal  right  which  Warrants  a  recovery.''" 

Special  damages°^  are  such  as  arise  naturally  but  not  necessarily  from  the  wrong 
complained  of.®- 

Nominal  damages^^  are  awarded,  not  as  compensation  for  the  injury,  but  merely 
in  recognition  of  plaintiff's  right  and  its  technical  infraction  by  defendant.^*  Such 
damages  are  therefore  recoverable  where  plaintiff  proves  a  breach  of  a  duty  owed 
him  but  fails  to  prove  any  substantial  damage,''^  or  fails  to  prove  the  amount  of  the 
damage  suffered. ®° 


F.  510,  afd.  [C.  C.  A.]  139  F.  513.  It  is  im- 
material tliat  a  person  intended  to  smugg-lf 
goods.  If,  before  the  time  has  passed,  he 
chang-es  his  mind  and  makes  the  necessary 
declaration,  the  goods  are  not  subject  to  for- 
feiture under  §  3082,  Rev.  St.,  U.  S.  Comp.  St 
1901,  p.  2014,  2  Fed.  Stat.  Ann.  748.  United 
States  V.  One  Pearl  Chain  [C.  C.  A.]  139  F. 
513,  afg.  139  F.   510. 

79.  Rev.  St.  §  2802,  U.  S.  Comp.  St.  1901,  p. 
1873,  2  Fed.  Stat.  Ann.  645.  Harts  v.  U.  S. 
[C.  C.  A]  140  F.  843.  This  section,  however, 
is  not  applicable  to  articles  in  passengers' 
baggage  brought  from  the  Philippine  Isl- 
ands.    Id. 

SO.  In  filling  out  the  printed  form  of 
statement  furnished  by  the  customs  officers, 
a  passenger  struck  out  the  clause  referring 
to  an  itemized  description  and  inserted  a 
description  of  the  pieces  of  baggage,  but  did 
not  mention  the  contents.  Held  not  a  suf- 
ficient "mention"  of  the  dutiable  articles  un- 
der Rev.  St.  §  2802.  U.  S.  Comp.  St.  1901,  p. 
1873,  2  Fed.  Stat.  Ann.  645.  Harts  v.  U.  S 
[C.  C.  A.]   140  F.  843. 

81.  Where  a  party  had  made  a  declaration 
of  "wearing  apparel,  value  not  known,"  and 
was  awaiting  opportunity  to  give  the  in- 
formation to  complete  the  entry,  but  before 
such  opportunity  was  given  a  pearl  chain 
was  seized,  the  phrase  "wearing  apparel" 
was  a  sufficient  declaration  and  the  seizure 
■was  illegal.  United  States  v.  One  Pearl 
Chain  [C.  C.  A.]  139  F.  513,  afg.  139  F.  510. 

83.     Harts   v.    U.    S.    [C.    C.    A.]    140    F.    843. 

83.  Tariff  Act  July  24,  1897,  c.  11,  §  32. 
30  Stat.  211,  U.  S.  Comp.  St.  1901,  p.  1924,  2 
Fed.  Stat.  Ann.  512.  Appraisement  of  laces, 
etc.,  illegal  because  not  reduced  to  writing. 
The  Lace  House  v.  U.  S.  [C.  C.  A.]  141  F.  869. 

84.  One  who  had  the  right  of  possession 
and  a  lien  upon  imported  goods  having  in 
good  faith,  in  making  an  entry,  declared  him- 
self to  be  the  owner  and  the  government  not 
being  deprived  of  any  lawful  duties,  he  was 
not  punishable  under  Act  June  10,  1890,  c. 
407,  §  9.  26  Stat.  135.  U.  S.  Comp.  St.  1901,  p. 
1895,  2  Fed.  Stat.  Ann.  618.  United  States  v. 
Ninety-Nine  Diamonds  [C.  C.  A.]  139  F.  961. 

85.  United  States  v.  Ninety-Nine  Diamonds 
[C.  C.  A.]  139  F.  961.  The  fact  that  three 
lace  dresses  in  a  package  by  themselves  were 
found  in  a  case  of  laces,  etc.,  but  not  men- 
tioned in  the  invoice,  did  not  of  itself  war- 
rant the  infliction  of  the  penalty  of  forfeiture 
and  condemnation  of  goods  for  entry  under  a 
false  and  fraudulent  invoice.  The  Lace 
House   v.  U.   S.    [C.   C.   A.]    141   F.    869. 

•  86.  Const.  Adm.  Act  June  10,  1890,  c.  407, 
S  7,  26  Stat.  134,  U.  S.  Comp.  St.  1901,  p.  1892, 
2  Fed.  Stat.  Ann.  615.  Phelps  Bros.  &  Co.  v. 
U.  S.,  142  F.  213. 


87.  This  topic  excludes  measure  of  com- 
P'?nsation  for  taking  of  property  for  public 
use  (See  Eminent  Domain,  5  C.  L.  1097), 
and  damages  for  death  by  wrongful  act  (See 
Death   by   Wrongful  Act,   5   C.   L.   945). 

88.  See  5  C.  L.  904. 

89.  Where  no  negligence  in  construction 
of  public  bridge  was  shown,  the  falling  of 
water  and*  snow  and  pulverized  wood  from 
the  bridge  on  the  roof  of  a,  building  some 
distance  away  constituted  consequential 
damages  for  which  there  could  be  no  recov- 
ery. Sadlier  v.  New  York  [N.  Y.]  78  N.  E. 
272.  Where  a  right  of  way  is  acquired  un- 
der the  power  of  eminent  domain,  damages 
ca.nnot  thereafter  be  recovered  for  personal 
inconvenience  resulting  naturally  and  with- 
out negligence  in  tlie  operation  of  cars. 
Oklahoma  City  &  T.  R.  Co.  v.  Scarborough 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  506,  95  S. 
W.  1089.  One  who  brings  an  action  for  in- 
juries to  his  property  by  reason  of  railroad 
facilities  being  located  in  the  vicinity  can, 
in  tlie  absence  of  proof  that  use  of  a  stieet 
which  the  company  had  a  right  to  use,  con- 
stituted a  nuisance,  recover  for  only  such  in- 
jury as  resulted  from  tlie  operation  of  the 
railroad  facilities  on  land  not  embraced  with- 
in the  street.  Oklahoma  City  &  T.  R.  Co.  v. 
Dunham  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
644,    88    S.    W.    849. 

90.  A  female  cannot  recover  damages  be- 
cause of  an  indecent  proposal  made  to  her 
where  it  was  unaccompanied  by  physical 
injury.  Davis  v.  Richardson  [Ark.]  89  S.  W. 
318. 

91.  See   5   C.    L.    904. 

93.  See  post  §  4  A,  §  4  F,  and,  as  to  plead- 
ing  special   damages.    §    7    A. 

93.  See    5    C.    L.    904. 

94.  Blackburn  v.  Alabama  Great  Southern 
R.   Co.,    143   Ala.    346,    39    So.    345. 

9.5.  Passenger  carried  by  destination. 
Blackburn  v.  Alabama  Great  Southern  R.  Co., 
143  Ala.  346,  39  So.  345.  Failure  to  furnish 
registration  papers  witli  cattle  sold,  as 
agreed.  Miller  v.  Mosely  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  666,  91  S.  W.  648.  Extension 
of  a  flash  board  one  inch  over  t-he  division- 
al line  in  the  erection  of  a  building.  Puroto 
V.  Chieppa  [Conn.]  62  A.  664.  Where  defend- 
ant in  an  action  for  assault  testified  that  he 
had  pleaded  guilty  to  a  criminal  complaint, 
and  though  plaintiff  struck  the  first  blow, 
defendant  continued  to  fight  long  after  ne- 
cessity for  self-defense  ceased  for  the  pur- 
pose of  punishing  plaintiff,  the  plaintiff  was 
entitled  to  a  verdict  for  nominal  damages  at 
least.  Hetrick  v.  Crouch  [Mich.]  12  Det.  Leg. 
N.    578,    105    N.    W.    131. 

96.  Where  negligent  killing  of  cattle  was 
proved,   nominal   damages   could   be   reco^'er- 
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Liquidated  damages^''  are  those  the  amount  of  which  has  lieen  determined  by 
anticipatory  aoreement  between  the  i>arties.  There  are  no  absolute  rules  by  whicli 
to  determine  whether  a  sum  stipulated  to  be  paid  upon  breach  of  a  contract  is  to 
be  regarded  as  a  penalty  or  as  liquidated  damages.^^  The  intention  of  the  parties, 
as  gathered  from  the  whole  contract,  with  the  aid  of  a  few  general  princi- 
ples, controls.*^  That  the  contract  designates  the  sum  named  as  one  or  the 
other  is  not  conclusive.^  Where  the  damages  for  breach  af  the  contract  are 
uncertain  and  difficult  to  ascertain,^  as  in  the  case  of  a  contract  to  sell,^  a  contract 
to  complete  a  building  or  other  improvement  within  a  certain  time,*  or  a  contract 
not  to  engage  in  a  particular  profession  or  business  within  prescribed  limits  as  to 
time  or  place,^  the  sum  stipulated  is  usually  held  liquidated  damages  and  not  a  pen- 
alty,® and  such  contracts  will  be  enforced  according  to  their  terms  if  a  breach  is  made 
to  appear,^  unless  the  breach  and  the  provision  for  stipulated  damages  have  been 


ed,  even  though  the  amount  of  actual  dam- 
ag-es  was  not  proved.  Western  Ry.  v.  Stone 
[Ala.]  39  So.  723;  Bradford  v.  Montgomery 
Furniture  Co.,  115  Tenn.  610,  92  S.  W.  1104. 
Action  by  retail  dealer  erroneously  reported 
delinquent  by  member  of  association  of 
wholesale  dealers.  Woodhouse  v.  Powles 
[Wash.]  86  P.  1063.  Action  against  a  rail- 
road company  for  constructing  an  insuffi- 
cient culvert,  thereby  backing  the  surface 
water  up  on  the  land  of  an  adjacent  own- 
er. Harvey  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]  105  N.  W.  958.  In  the  absence  of 
proof  of  actual  damages,  the  consignee  can 
recover  only  nominal  damages  for  a  negli- 
gent failure  of  a  shipper  to  deliver  the  goods 
within  a  reasonable  time.  Chicago,  etc.,  R. 
Co.  v.  Broe  [Okl.]  86  P.  441;  Clark  v.  Ameri- 
can Exp.  Co.  [Iowa]  106  N.  W.  642.  Only 
nominal  damages  recoverable  for  construc- 
tion of  railroad  in  street,  unless  actual  dam- 
age was  proved.  Romano  v.  Yazoo  &  M.  V. 
R.  Co.   [Miss.]   40  So.   150. 

Q7.     See  5  C.  L>.   905. 

98,  99,  1.  Merica  V.  Burgett  [Ind.  App.] 
75  N.   E.   1083. 

3.  Merica  v.  Burgett  [Ind.  App.]  75  N.  E. 
1083.  Where  a  liquor  dealer's  bond  is  con- 
ditioned that  he  will  adhere  to  the  terms  of 
his  license  and  the  provisions  of  the  laws  un- 
der which  it  is  granted,  the  amount  of  the 
bond  is  regarded  as  liquidated  damages  and 
not  as  a  penalty.  State  v.  Corron  [N.  H.] 
62  A.  1044.  Where  contract  for  electric  sign 
provided  that  on  default  in  rent  payments 
plaintiff  could  remove  sign  and  defendant 
should  then  pay  $75  as  cost  of  installing  the 
sign,  in  addition  to  the  agreed  rental,  the 
provision  for  the  $75  payment  was  one  for 
liquidated  damages  and  not  for  a  penalty. 
Federal  Sign  System  Electric  v.  Epps,  98  N. 
Y.   S.   855. 

3.  Merica  v.  Burgett  [Ind.  App.]  75  N.  E. 
1083. 

4.  Where  damages  caused  by  delay  In 
completing  a  building  were  incapable  or  ex- 
tremely difficult  of  computation,  a  provision 
for  $20  per  day  deduction  for  each  day  the 
building  remained  unfinished  after  a  certain 
date  was  construed  as  liquidated  damages. 
Neblett  v.  McGraw  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  496,  91  S.  W.  309.  Stipulation  in  a 
construction  contract  construed  as  provid- 
ing for  liquidated  damages  and  not  a  for- 
feiture, although  the  words  "shall  forfeit" 
were  used.     Western  Gas  Const.  Co.  v.  Dow- 


agiac  Gas  &  Fuel  Co.  [Mich.]  13  Det.  Leg.  N. 
6S9,  109  N.  W.  29.  Where  building  contract 
provided  for  payment  of  $10  a  day  for  non- 
completion  of  building  as  stipulated  dam- 
ages, and  the  amount  due  thereunder  as 
damages  was  not  disproportionate  to  the 
probable  loss  as  contemplated  by  the  parties 
in  case  of  failure  to  perform  as  agreed,  tlie 
agreement  was  held  to  provide  for  stipulated 
damages  and  not  for  a  penalty.  Couch  v. 
Newton  Council  Bldg.  Ass'n,  109  App.  Div.  856, 
96  N.  Y.  S.  441.  A  provision  in  a  building 
contract  autliorizing  the  owner  to  deduct  a 
stipulated  amount  for  each  day's  delay,  as 
liquidated  damages,  is  valid,  and  conclusively 
furnishes  the  measure  of  the  owner's  damage. 
Stephens  v.  Essex  County  Park  Commission 
[C.  C.  A.]  143  F.  844.  A  provision  for  stipu- 
lated damages  for  delay  in  a  contract  for 
street  improvement  Is  binding  on  the  con- 
tractor. Central  Bitulithic  Paving  Co.  v.  Mt. 
Clemens  [Mich.]  12  Det.  Leg.  N.  996,  106  N. 
W.  888.  Provision  that,  owing  to  difficulty 
of  estimating  damages  for  delay  in  comple- 
tion of  building,  contractor  should  pay  a  stat- 
ed sum  per  day  for  each  day's  delay,  held  a 
provision  for  liquidated  damages.  Chapman 
Decorative  Co.  v.  Security  Mut.  Life  Ins.  Co., 
145  F.  434. 

5.  Canady  v.  Knox  [Wash.]  86  P.  930; 
Shafer  v.  Sloan  [Cal.  App.]  .85  P.  162.  If 
the  sum  stipulated  is  not  manifestly  dispro- 
portionate to  tlie  damage  suffered.  Broad- 
brooks  V.  Tolles,  99  N.  Y.  S.  996.  Contract 
for  sale  of  banking  business  provided  for 
forfeiture  of  $1,000  if  vendor  engaged  in 
banking  business  in  the  town  while  vendee 
continued  in  the  business.  Held,  an  agree- 
ment for  liquidated  damages.  Merica  v.  Bur- 
gett [Ind.  App.]  75  N.  B.  1083. 

6.  Merica  v.  Burgett  [Ind.  App.]  75  N.  E. 
1083. 

7.  A  sale  of  three  veranda  columns  with- 
in three  years  held  not  such  a  breacli  of  a 
covenant  not  to  engage  in  tlie  lumlier  busi- 
ness as  to  warrant  recovery  of  $5,000  stipu- 
lated damages.  Broadbrooks  v.  Tolles,  99  N. 
Y.  S.  996.  Where  one  purchased  land  from 
a  vendor  who  agreed  to  sell  it  for  liim  with- 
in one  year  at  a  certain  price  or  pay  liqui- 
dated damages,  the  fact  that  the  purchaser 
mortgaged  the  land  is  no  defense  to  an  ac- 
tion for  such  damages  where  such  mortgage 
did  not  prevent  a  sale.  Ahlers  v.  Harrison 
[Iowa]  108  N.  W.  331.  Plaintiff  agreed  to 
have    himself    appointed    trustee    of    certain 
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waJvetl/  and  unless  the  amount  a,gi'eed  upon  is  M'holly  disproportionate  to  the  actual 
damage  suffered,"  or  the  provision  therefor  is  inserted  merely  as  security  for  the 
payment  of  actual  damages;^**  but  where  damages  can  be  accurately  ascertained,  a 
stipulated  sum  will,  as  a  rule,  be  regarded  as  a  penalty,  regardless  of  expressions  in, 
or  the  nature  of,  the  contract.^^  If  a  contract  contains  various  stipxilations,  for  the 
breach  of  some  of  Avhich  the  damages  would  be  uncertain,  and  as  to  others  certain 
and  easily  shown,  the  stipulated  sum  will  be  regarded  as  a  penalty  and  not  as  liqui- 
dated damages.^^  "Wlienever  it  is  doubtful  whether  the  sum  mentioned  was  intended 
as  stipulated'  damages  or  a  penalty  to  cover  actual  damages,  the  law,  whicli  always 
favors  the  latter  as  against  the  former,  will  declare  the  sum  to  be  a  penalty. ^'^ 
"V^Tiere  a  contract  provides  that  the  party  who  fails  to  comply  therewith  shall  pay  to 
the  other  a  stated  sum  as  liquidated  damages  for  the  breach,  stich  stipulation  will 
be  construed  to  refer  to  a  total  breach  and  not  to  a  breach  in  some  minor  particular, 
unless  the  language  is  explicit  to  tlie  contrary.^*  A  provision  for  liquidated  dam- 
ages may  be  enforced  without  proof  of  actual  damages,^^  but  such  a  provision  is  not 
enforceable  unless  definite  and  certain.^** 

i^xempLary  damages^' — Exemplary,  punitive,  or  vindictive  damages  are  those 
awarded  not  as  compensation,  but  as  punishment,  and  are  ordinarily  recoverable  only 
in  actions  ex  delicto.^^     Where  the  wTongiul  act  was  done  willfully,  maliciously,^^  or 


mining-  property  and  defendants  agreed  to 
take  immediate  possession  and  accept  a  lease 
■«-hen  plaintiff  should  procure  it.  Defendants 
agreed  to  pay  $2,000  liquidated  damages  if 
they  failed  to  take  possession  or  refused  the 
lease.  Held,  where  defendants  notified  plain- 
tiff that  they  would  not  take  a  lease  in  any 
event,  the  notification  being  prior  to  plain- 
tiff's appointment  as  trustee,  plaintiff  could 
not  recover  the  $2,000  under  the  contract.  I 
Menzies  v.  Fairburn,  99  N.  T.  S.  3.  A  con- 
tract provided  that  upon  breach  the  party 
at  fault  should  become  indebted  to  the  other 
in  the  sum  of  $500,  and  that  if  that  sum 
were  not  paid  without  suit,  suit  might  be 
instituted  for  double  the  amount.  Held  the 
$500  was  liquidated  damages,  the  $1,000  was 
a  penalty  recoverable  only  upon  proof  of 
special  damage  and  breach  of  the  condi- 
tion rendering  it  payable.  Carruthers  ■>^ 
Gay  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  169, 
91  S.  W.  593. 

8.  A  provision  in  a  building  contract  for 
liquidated  damages  for  each  day's  delay  is 
not  waived  by  failure  of  the  owner  to  an- 
swer a  letter  written  by  the  contractor  ex- 
plaining a  cause  which  would  delay  the  com- 
pletion of  the  work,  where  extension  of 
time  or  modification  of  the  contract  was  not 
asked.  Stephens  v.  Essex  County  Park  com- 
mission [C.  C.  A.]  143  F.  844.  That  an  owner 
pays  orders  given  to  subcontractors  after 
the  time  for  the  completion  of  the  con- 
tract does  not  constitute  a  waiver  of  a  pro- 
vision in  such  contract  for  liquidated  dama- 
ges for  failure  to  complete  the  work  within 
the  time  specified.  Id.  Where  a  sum  as 
liquidated  damages  is  stipulated  for  delay 
beyond  the  time  fixed  for  the  completion 
of  a  railroad  by  the  contractor,  the  com- 
pany, by  taking  possession  of  the  road  and 
running  trains  over  it  before  its  completion, 
waived  the  penalty  accruing  thereafter. 
Fruin-Bambrick  Const.  Co.  v.  Ft.  Smith  & 
"W.  It.  Co.,  140  F.  465.  "Where  a  contract  for 
street  Improvement  provided  that  stipulated 


damages  for  delay  in  completion  of  the  work 
should  be  paid  before  the  work  was  accept- 
ed, an  acceptance  of  such  work  without  de- 
mand for  damages  for  delay  constitutes  a 
waiver  of  a  right  to  such  damages.  Central 
Bitulithic  Pav.  Co.  v.  Mt.  Clemens  [Mich.] 
12  Det.  Leg.  N.   996,  106  N.  W.   888. 

0.  If  an  agreement  fixes  the  same  sum 
as  liquidated  damages  for  a  partial  as  for 
a  total  breach,  regardless  of  tlie  lesser 
amount  of  detriment  apt  to  ensue  from  such 
partial  breach  as  compared  to  the  loss  from 
a  total  breach,  the  stipulation  will  be  con- 
strued as  one  for  a  penalty,  and  void.  Ray- 
mond   V.    Edelbrock    [N.    D.]    107    N.    "W.    194. 

10.  Where  it  is  not  clearly  apparent  that 
a  sum  agreed  to  be  paid  for  breach  of  a  con- 
tract is  not  inserted  as  security  for  the 
payment  of  actual  damages,  the  court  will 
regard  the  amount  as  liquidated  damages. 
Shafer  v.  Sloan  [Cal.  App.]  85  P.  162. 

11.  Merica  v.  Burgett  [Ind.  App.]  75  N.  E. 
1083.  A  stipulation  in  a  contract  for  the 
sale  of  beef  cattle  providing  for  the  pay- 
ment by  the  seller  of  a  stipulated  sum  per 
head  for  each  head  short  of  the  number 
contracted  to  be  delivered,  held  void,  it  being 
not  impracticaljle  or  extremely  difllcult  to  fix 
the  actual  damages.  Mont.  Civ.  Code,  1895, 
§§  2243,  2244.  Home  Land  &  Cattle  Co.  v. 
McNamara  [C.  C.  A.]   145  F.  17. 

12.  13.  Merica  v.  Burgett  [Ind.  App.]  75 
N.   E.    1083. 

14.  Raymond  v.  Edelbrock  [N.  D.]  107  N. 
W.   194. 

15.  Where  one  traded  land  to  another  at 
a  certain  price  and  agreed  to  sell  it  for 
him  at  such  price  within  one  year  or  pay 
$1,000  as  liquidated  damages.  Alilers  v.  Har- 
rison   [Iowa]    108   N.   W.   331. 

16.  Provision  held  too  indefinite.  Robert- 
son V.  Grand  Rapids    [Minn.]    104  N.  W.   715. 

17.  See    5   C.   L.    906. 

IS.  Punitive  damages  cannot  be  recovered 
in  an  action  on  the  bond  of  a  town  marshal 
for    false    arrest    and    assault    and    battery. 
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wantonly,  violently  or  under  other  circumstances  of  aggravation^^"-  -^  or  in  conscious 
disregard  of  anotlier's  rights/^  qj.  where  there  has  been  such  a  want  of  care  as  to 


Scott  V.  Commonwealth  [Ky.]  93  S.  W.  668. 
Punitive  damages  are  not  recoverable  in 
an  action  for  claim  and  delivery.  Brayton  v. 
Eeall    [S.    C]    53   S.   E.    641. 

19.  Punitive  or  exemplary  damages  are  al- 
ways properly  allowed  where  the  wrongful 
act  complained  of  was  maliciously,  wanton- 
ly, willfully,  or  capriciously  committed. 
Yazoo,  etc.,  R.  Co.  v.  Williams  [Miss.]  39  So. 
489.  The  act  constituting  the  tort  com- 
plained of  must  be  both  unlawful  and  wan- 
ton or  malicious,  in  order  to  warrant  a  re- 
covery of  punitive  damages.  Gardner  v.  St. 
Louis,  etc.,  R.  Co.  [Mo.  App.]  93  S.  W.  917. 
Evidence  held  to  show  malice  in  ejecting  a 
passenger.  Id.  Charge  relative  to  punitive 
damages  authorized  by  the  evidence.  South- 
ern R.  Co.  v.  Hill  [Ga.]  54  S.  E.  113.  Punitive 
damages  recoverable  where  railroad  company 
refused  to  remove  dead  animals  killed  by 
a  locomotive  near  plaintiff's  house,  though 
requested  so  to  do,  whereby  the  odor  made 
it  almost  impossible  for  plaintiff  to  remain 
in  her  liouse.  Yazoo,  etc.,  R.  Co.  v.  Sanders 
[Miss.]  40  So.  163.  A  willful  and  wanton 
sale  of  liquor  to  one  w^ho  is  intoxicated  or  an 
habitual  drunkard  warrants  a  recovery  of 
punitive  damages  by  one  injured,  binder  the 
dramshop  act.  Earp  v.  Lilly,  217  111.  5S2,  75 
N.  E.  552;  afg.  Earp  v.  Lilly,  120  111.  App. 
123.  Exemplary  damages  may  be  recovered 
where  the  evidence  sliows  a  willful  fraud 
perpetrated  as  the  result  of  a  comspiracy. 
Batman  v.  Cook,   120  111.  App.   203. 

20.  Snedecor  v.  Pope,  143  Ala.  275,  39  So. 
318.  Where  tlie  defendant's  act,  which  is 
the  subject-matter  of  the  action,  is  shown  to 
have  been  wanton,  malicious,  or  oppressive, 
or  of  such  a  character  as  to  indicate  dis- 
regard of  plaintiff's  rights,  the  jury  may  in 
their  discretion  award  punitive  damages. 
Berg  V.  St.  Paul  City  R.  Co.  [Minn.]  105  N, 
W.  191.  An  instruction  authorizing  punitive 
damages  should  be  predicated  on  the  con- 
dition that  the  alleg-ed  wrongs  were  inflicted 
maliciously  or  wantonly  or  with  circum- 
stances of  contumely  or  indignity.  Bern- 
heimer  Bros.  v.  Becker,  102  Md.  250,  62  A. 
526.  Punitive  damages  may  not  be  awarded 
unless  the  jury  conclude  from  the  evidence 
that  the  wrongful  act  was  accompanied  by 
fraud,  malice,  oppression,  or  other  willful 
and  wrongful  aggravation.  Hayes  v.  South- 
ern R.  Co.    [N.  C]   53  S.  E.  847. 

Assault:  For  violent,  unprovoked,  and  ma- 
licious assault,  punitive  damages  may  be  re- 
covered. Hanna  v.  Sweeney  [Conn.]  62  A. 
785;  Kitteringham  v.  McClutchie  [Miss.]  41 
So.  65.  One  entered  the  home  of  another, 
drew^  a  pistol,  used  threatening  language, 
and  considerable  violence  in  seizing  property 
belonging  to  the  plaintiff.  Pagan  v.  Drake 
Furniture  Co.  [S.  C]  53  S.  E.  542.  Assault 
under  Rev.  Codes  1899,  §  ,4977.  Shoemaker 
V.  Sonju  [N.  D.]  108  N.  W.  42.  Hatred  and 
spite  are  not  essential  ingredients.  Pratt 
V.   Davis,    118    111.   App.    161. 

Unlawful  arrest  and  malicious  prosecu- 
tion: Exemplary  damages  allowed  for  un- 
lawful arrest  and  malicious  prosecution  of 
children  on  a  charge  of  malicious  mischief. 
Sperier  v.  Ott  [La.]  41  So.  323.     Plaintiff  was  , 


assaulted  and  taken  by  force  to  the  county 
seat.  Crocker  v.  Haley  [Ky.]  92  S.  W.  574. 
Liability  of  carriers:  Under  Code  §  1963, 
providing  that  carriers  shall  be  liable  for 
neglect  or  refusal  to  put  off  a  passenger 
at  his  destination,  a  passenger,  recklessly 
and  willfully  and  against  her  protest,  car- 
ried beyond  her  destination  may  recover 
punitive  damages.  Hutchison  v.  Southern  R 
Co.,  140  N.  C.  123,  52  S.  E.  263.  Willfully 
and  intentionally  carrying  passenger  beyond 
his  destination.  Harlan  v.  Wabash  R.  Co 
[Mo.  App.]  94  S.  W.  737.  A  passenger  who] 
under  the  direction  of  the  station  agent, 
boards  a  train  which  does  not  stop  at  his 
destination,  and  after  his  station  is  passed 
the  conductor  takes  up  his  ticket  and  offers 
to  take  him  on  and  return  him  by  the  next 
train,  but  he  prefers  to  get  off  and  walk 
back,  cannot  recover  punitive  damages. 
Trapp  V.  Southern  R.  Co.  72  S.  C.  343  51 
S.  E.  919.  Willful  failure  to  stop  for  pas- 
senger. Milhouse  V.  Southern  R.  Co.,  72  S. 
C.  442,  52  S.  E.  41.  Assault  by  a  conductor 
on  a  passenger.  Williams  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  96  S.  W.  307;  Little  Rock 
R.  &  Elec.  Co.  V.  Dobbins  [Ark.]  95  S.  W. 
788.  Evidence  sufficient  to  show  that  the 
act  was  wanton,  willful,  and  malicious. 
Id.  Forcibly  expelled  from  a  train.  Sea- 
board Air  Line  R.  Co.  v.  O'Quin,  124  Ga.  357,  52 
S.  E.  427.  Conductor  in  ejecting  a  pas- 
senger used  excessive  force.  Madigan  v.  St. 
Louis  Transit  Co.  [Mo.  App.]  93  S.  W.  316. 
Trespasser  is  wantonly  and  violently  ejected. 
Hayes  v.  Southern  R.  Co.  [N.  C]  53  S.  E. 
847.  Brakeman  ejecting  a  trespasser.  Id. 
Punitive  damages  cannot  be  recovered  in  an 
action  for  expulsion  of  a  passenger  because 
of  apparent  invalidity  of  his  ticket  when  the 
conductor  does  not  act  in  a  rough  or  un- 
kind manner,  nor  place  his  hand  on  the 
passenger  except  to  assist  him  to  alight. 
Southern  R.  Co.  in  Kentucky  v.  Hawkins 
[Ky.]  89  S.  W.  258.  Evidence  of  plaintiff 
that  he  was  ejected  in  a  rude,  stern,  and 
harsh  manner  is  sufficient  to  warrant  puni- 
tive damages.  Parrott  v.  Atlantic  &  N.  C. 
R.  Co.,  140  N.  C.  546,  53  S.  E.  432.  Common 
carrier  refuses  to  check  baggage.  Sullivan 
v.  Southern  R.  Co.  [S.  C]  54  S.  E.  586.  Puni- 
tive damages  held  not  allowable  for  ejection 
of  plaintiff  from  theatre  where  it  appeared 
that  he  was  drunk  and  disorderly,  that  no 
more  force  than  was  necessary  was  used, 
and  there  was  no  proof  of  the  unfitness  or 
bad  character  of  defendant's  servants  of 
which  defendant  had  any  notice.  Walsh  v. 
Hyde  &  Behman  Amusement  Co.,  98  N.  Y.  S. 
960. 

21.  Trespass  attended  with  aggravated 
circumstances  of  wantonness  or  malice,  the 
jury  may  give  exemplary  damages.  W.  U. 
Tel.  Co.  V.  Dickens  [Ala.]  41  So.  469.  For  a 
persistent  and  predetermined  effort  to  pre- 
vent an  owner  from  using  his  property,  ex- 
emplary damages  may  be  recovered.  Even 
though  wrongdoer  offered  to  buy  property 
at  more  than  its  value.  Waggoner  v.  Wyatt 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  196,  94 
S.  W.   1076. 

Slalioious   prosecution:     If   procured    to    be 
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amount  to  a  ret-kless  and  conscious  disregard  of  consequences,-^  exemplary  damages 
may  be  allowed.  If  actual  damages  be  not  shown,  exemplary  damages  cannot  be  al- 
lowed" but  it  is  not  essential  that  the  amount  of  actual  damage  suffered  be  shown." 
A  plaintiff  is  not  entitled  to  exemplary  damages  as  a  matter  of  right  in  any  ease; 
whether  such  damages  shall  be  awarded^**  and  the  amount  thereof-^  are  matters  wholly 
discretionary  with  the  jury,  and  courts  will  interfere  only  in  extreme  cases. -^  Wheth- 
er there  is  any  evidence  in  a  given  case  to  justify  the  assessment  of  punitive  dam- 
ages is,  however,  a  question  of  law.-**  In  Connecticut  there  can  be  no  greater  re- 
covery as  exemplary  damages  than  the  amomit  of  the  expenses  of  litigation,  less 
taxable  costs.^"  In  Washingion,  pimitive  damages  cannot  be  recovered  unless  their 
recovery  is  specially  provided  for  by  statute.^^ 

A  principal  must  respond  in  compensatory  damages  for  an  injury  wantonly 
caused  by  his  agent  in  the  line  of  his  employment.''-  It  is  the  rule  in  the  Federal 
courts  that  a  corporation  is  not  liable  for  exemplary  damages,^^  unless  the  wi'ongful 
act  was  authorized  or  ratified,"*  but  there  is  considerable  conflict  of  authority  on 
this  point."^     Sureties  on  an  attachment  bond  can  in  no  event  be  liable  for  other 


issued  maliciously  and  without  probabl.e 
cause,  the  plaintiff  in  the  writ  would  be  sub- 
ject to  the  imposition  of  exemplary  damages, 
whether  issued  rightfully  or  wrongfully. 
Faraux  v.  Cornwell  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  977,  90  S.  W.  537.  If  the  levy  is 
made  by  one  and  participated  in  by  the 
other,  under  circumstances  of  oppression  and 
aggravation,  both  would  be  subject  to  ex- 
emplary damages.  Id.  Malice  and  want  of 
probable  cause  must  concur  to  authorize  a 
recovery  for  exemplary  damages.     Id. 

Aliensition  of  wife's  aflEeclious:  Where  the 
actionable  offense  is  not  punishable  by  crim- 
inal procedure,  exemplary  damages  may  be 
awarded  in  the  discretion  of  the  jury.  Gregg 
V.  Gregg  [Ind.  App.]  75  N.  E.  674;  Leavell 
V.  Leavell,  114  Mo.  App.  24,  89  S.  W.  55. 

22.  Execution  levy  made  under  circum- 
stances showing  a  conscious  disregard  of 
owner's  rights.  Sparks  v.  Ponder  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  380,  94  S.  W^  428. 
Willful  appropriation  of  property  of  another. 
Jackson  v.  Poteet  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  45,  89  S.  W.  980.  Unauthorized  per- 
formance of  a  surgical  operation.  Pratt  v. 
Davis,    118    111.    App.    161. 

23.  Gross  negligence  almost  to  the  point 
of  wantoness.  Louisville,  etc.,  R.  Co.  v. 
Eaden  [Ky.]  93  S.  W.  7.  For  overflow,  if 
defendant  was  guilty  of  gross  negligence 
or  v/antonness  in  maintaining  sewer.  Cen- 
tral of  Georgia  R.  Co.  v.  Keyton  [Ala.J  41 
So.  918.  Evidence  that  a  train  was  run  over 
a  trestle  at  50  miles  per  hour  when  the 
schedule  was  33  may  support  punitive  dam- 
ao-es  where  an  accident  resulted.  Nickles  v. 
Seaboard  Air  Line  R.  Co.  [S.  C]  54  S.  E. 
255.  Negligence,  however  gross,  will  not 
justify  a  verdict  for  exemplary  damages  un- 
less the  negligent  party  is  guilty  of  will- 
fulness, wantonness  or  conscious  indifference 
to  consequences  from  which  malice  will  be 
inferred.  Exemplary  damages  held  not  re- 
coverable for  failure  to  deliver  telegram. 
Arkansas  &  L.  R.  Co.  v.  Stroude  [Ark.]  91 
S  W.  18.  A  shipper  injured  by  falling  into 
a  ditch  on  the  railroad  premises  while  load- 
ing cars  is  not  entitled  to  recover  punitive 
damages.  Southern  R.  Co.  v.  Goddard  [Ky.] 
89  S   W.  675.     22  hours'  delay  in  delivering  a 


telegram  standing  unexplained  authorizes  a 
recovery  of  punitive  damages.  Willis  v. 
Western  Union  Tel.  Co.    [S.  C]    53   S.   E.   639. 

24.  So  lield  in  action  for  wrongful  levy  of 
attacliment  on  real  estate.  New  Sharon 
Creamery  Co.  v.  Knowlton  [Iowa]  108  N.  W. 
770. 

25.  Where  in  a  civil  action  for  assault 
actual  damage  is  sh'own,  it  is  not  necessary 
to  sliow  its  amount  in  money  to  sustain 
a  judgment  for  exemplary  damages.  Mc- 
Conathy  v.  Deck   [Colo.]   83  P.  135. 

26.  Berg  v.  St.  Paul  City  R.  Co.  [Minn.] 
105   N.  W.   191. 

27.  Instruction  that  jury  could  assess  such 
punitive  damages  as  they  "saw  fit"  if  they 
found  tliey  were  allowable  at  all,  approved. 
Yazoo,  etc.,  R.  Co.  v.  Williams  [Miss.]  39  So. 
489. 

28.  Yazoo,  etc.,  R.  Co.  v.  Williams  [Miss.] 
39    So.    489. 

29.  Southern  R.  Co.  v.  Hawkins  [Ky.]  89 
S.  W.  258;  Southern  R.  Co.  v.  Goddard  [Ky.] 
89   S.   W.   675. 

30.  Hull  v.  Douglass  [Conn.]  64  A.  351; 
Hanna  v.   Sweeney   [Conn.]    62   A.   785. 

31.  Punitive  damages  not  recoverable  in 
libel  action  where  retail  dealer  sues  for 
damages  for  being  reported  delinquent  by 
an  association  of  wholesale  dealers,  when 
he  was  not  in  fact  delinquent.  Hence,  malice 
was  immaterial.  Woodhouse  v.  Powles 
[Wash.]     86    P.     1063. 

32.  Toledo,  etc.,  R.  Co.  v.  Gordon  [C.  C. 
A.]    143    F.    95. 

33.  Not  when  a  conductor  wrongfully 
ejected  a  trespasser  from  a  moving  train  in 
a  'dangerous  place.  Toledo,  etc.,  R.  Co.  v. 
Gordon    [C.    C.    A.]    143    F.    95. 

34.  That  a  conductor  who  ejected  a  tres- 
passer from  a  moving  train  in  a  dangerous 
place  was  retained  in  the  employ  of  the 
railroad  company  after  the  commission  of 
the  act  does  not  show  ratification.  Toledo, 
etc.,    R.    Co.   v.    Gordon    [C.    C.   A.]    143    F.    95. 

3.J.  In  order  to  recover  punitive  damages 
from  a  carrier  for  the  act  of  an  employe  in 
ejecting  a  passenger,  it  must  be  proven  that 
the  employe  was  acting  within  the  line  of 
his  duty.  Illinois  Cent.  R.  Co.  v.  Black,  122 
111.    App.    439. 
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than  actual  damages,'®  nor  can  punitive  damages  be  recovered  against  the  personal 
represent a-tive  of  a  tort  feasor.^^ 

Statutory,  double,  and  treble  damages.^^ — Statutes  commonly  provide  for  the 
recovery  of  double  or  treble  damages  in  certain  cases.*""*  Though  valid,*^  such  stat- 
utes are  penal  and  must  be  strictly  construed.*^  The  Xew  York  statute  authorizing 
recovery  of  treble  damages  for  trespass  on  timber  lands  provides  for  a  distinct  and 
independent  action,  and  is  not  available  to  fix  the  measure  of  damages  in  an  equi- 
table action  for  an  injunction  and  incidental  relief  by  way  of  damages/^  nor  does 
the  statute  give  a  defendant  in  such  an  equitable  action  the  right  to  a  trial  by  jury.*"' 

§  2.  General  principles  for  ascertaining.**  Rule  of  strictness  as  between  con- 
tracts and  torts.*^ — The  damages  recoverable  for  breach  of  a  contract  are  those 
which  result  directly  and  proximately  therefrom/®  or  such  as  may  be  reasonably 
supposed  to  have  been  in  contemplation  of  the  parties  at  the  time  of  making  the 
contract  as  the  probable  result  of  a  breach  of  it.^^  In  actions  for  tort,  all  damages 
naturally  and  proximately  resulting  from  the  injury  complained  of  are  recoverable.*^ 

Limitation  to  natural  and  proximate  consequences.*^ — Only  such  damages  as 
result  naturally  and  proximately  from  the  wrongful  act  complained  of  may  be  re- 
covered.^** The  question  what  is  the  proximate  cause  of  actual  damage  is  usually 
one  of  fact.^^ 


36.  Faroux  v.  Cornwell  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  977,  90  S.  W.  537. 

37.  Morrf-?  v.  Duncan  [Ga.]  54  S.  E.  1045. 
Damages  for  wounded  feelings  are  not  puni- 
tive   but   compensatory.     Id. 

38.  See    5    C.    L.    908. 

39.  Pub.  Laws  1903,  p.  409.  No.  249,  rel- 
ative  to   the   prevention  of  forest   fires,    does 

.not  repeal  Comp.  Laws  §  11653,  authorizing 
double  damages  for  property  destroyed  by 
fire  set  by  another.  Allen  v.  Bainbridge 
[Mich.]    108    N.    W.    732. 

40.  A  Statute  allowing  double  damages 
where  one  negligently  sets  out  a  fire  and 
allows  it  to  escape  to  the  premises  of  an- 
other is  not  void  because  it  inflicts  unusual 
punishment.  Allen  v.  Bainbridge  [Mich.]  108 
N.  W.  732.  Comp.  Laws  §  11653,  making  one 
who  negligently  sets  out  fire  and  allows  it 
to  escape  liable  in  double  damages,  does  not 
allow  the  taking  of  property  of  one  person 
and  giving  it  to  another  without  compensa- 
tion.    Id. 

41.  Clark  v.  American  Exp.  Co.  [Iowa] 
106    N.    W.    642. 

42.  Construing  Code  §§  1667,  1668.  Page 
V.  Hf-rkirner  Lumber  Co.,  109  App.  Div.  391, 
96  Is.   Y.   S.   272. 

43.  Page  v.  Herkimer  Lumber  Co.,  109 
App.  Div.   391,  96  N.  Y.  S.   272. 

44.  45.     See    5    C.    L.    90S. 

46.  Illinois  Cent.  R.  Co.  v.  Johnson  [Tenn.] 
94   S.   T^'.    600. 

47.  Illinois  Cent.  R.  Co.  v.  Johnson  [Tenn.] 
94  S.  W.   600.     See,  also,  post,   §   4   A. 

48.  Currier  v.  McKee,  99  Me.  364,  59  A. 
442.     See,  also.  post.  §   5  A. 

40.     See  5  C.  L.  90S. 

50.  Kagy  v.  "Western  L'nion  Tel.  Co.  [Ind. 
App.]  76  N.  E.  792.  By  reason  of  failure  to 
deliver  message,  a  service  message  having 
been  returned  asking  guaranty  of  delivery 
charges,  plaintiffs  father,  a  nurse,  failed  to 
arrive  when  expected  to  attend  him  in  sick- 
ness. It  was  held  that  a  rupture  of  plain- 
tiff's   intestine,    as    a   result    of   his   anxiety. 


could  not  be  deemed  a  proximate .  result  of 
the  failure  to  deliver  the  message.  Id.  Re- 
coverable damages  are  confined  to  those 
which  flow  from  injuries  traceable  directly 
to  the  negligence  charged  as  the  .immedi- 
ate and  proximate  cause.  Southern  R  Co. 
V.  Sittasen  [Ind.]  76  N.  E.  973.  Where  mal- 
practice in  care  of  broken  bone  caused  loss 
of  the  foot,  the  surgeon  was  liable,  though 
the  original  injury  to  the  foot  was  caused 
by  another.  Froman  v.  Ayers  [Wash.]  85 
P.  14.  In  action  for  diversion  of  water  from 
a  stream,  plaintiff  could  not  recover  for  sick- 
ness of  his  wife  resulting  from  the  use  of 
water  from  his  well  in  which  the  supply  of 
water  had  been  reduced.  Woodstock  Iron 
Works  V.  Stockdale.  143  Ala.  550.  39  So.  335. 
In  suit  to  recover  for  damage  to  land  caused 
by  overflow,  there  could  be  a  recovery  only 
for  the  land  flowed,  and  plaintiff's  reasons 
for  abandoning  the  remainder  of  the  land 
were  immaterial.  Eastern  Texas  R.  Co.  v. 
Moore  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  29, 
94  S.  W.  394.  In  an  action  for  damages 
caused  by  an  overflow,  it  may  be  shown  that 
a  stench  was  left  in  plaintiff's  house  when 
the  water  receded,  since  this  would  be  a 
proximate  result  of  the  overflow  and  would 
reduce  the  rental  value  of  the  house.  Cen- 
tral of  Georgia  R.  Co.  v.  Keyton  [Ala.]  41 
So.  918.  Both  at  common  law  and  under 
Rev.  Codes  1899,  §§  4973,  4997,  one  who  suf- 
fers injury  through  the  wrongful  act  of 
another  may  recover  compensation  for  all 
detriment  proximately  caused  thereby,  not 
only  for  past  detriment  but  for  detriment 
resulting  after  commencement  of  the  action, 
or  certain  to  result  in  the  future,  and 
whether  damages  alleged  are  general  or 
special  in  character.  Shoemaker  v.  Sonju 
[N.  D.]  108  N.  ■V^^  42.  The  aggravation  of  the 
consequences  of  an  injury  by  the  use  of 
opiates  taken  under  the  direction  of  a  rep- 
utable physician  is  not  a  defensive  fact  in 
an  action  to  recover  for  such  injuries.  The 
necessity  for  the  use  of  the  opiate  in  such 
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Speculative  and  prospective  damages.'^- — Eemote,  conjectural,  or  speculative 
damages  ai-e  not  recoverable.^^  Future  damages  co'ustitute  a  proper  element  of  re- 
covery only  when  it  is  made  to  appear  that  they  are  reasonably  certain  to  result.-^'* 

Loss  of  profits/^^ — Uncertain  and  contingent  profits  cannot  be  recovered  as 


case  arises  from  the  neg-ligent  act  causing 
the  injury  and  not  from  neglig-ence  of  the 
injured  person.  Pyke  v.  Jamestown  [N.  D.] 
107  N.  W.  359.  In  an  action  for  iwrongful 
expulsion  from  a  beneficial  order,  plaintiff 
could  prove  the  value  of  an  insurance  policy, 
of  a  traveling  card  good  on  railroads,  and 
of  sick  benefits,  but  he  could  not  prove  his 
earnings  as  an  engineer,  having  not  been 
employed  as  such  for  2  years.  Thompson  v. 
Grand  International  Brotherhood  of  Loco- 
motive Engineers  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  467,  91  S.  W.  834.  It  is  error  to 
permit  a  physician  to  testify  as  to  permanency 
of  impairment  of  hearing,  with  no  founda- 
tion for  the  assumption  that  the  impairment 
was  proximately  caused  by  the  accident, 
when  he  also  testifies  that  he  did  not  know 
the  condition  of  hearing  of  the  plaintiff,  a 
man  over  80,  prior  to  the  accident;  that  he 
had  not  examined  his  ears,  and  that  it  was 
not  unusual  to  find  the  hearing  impaired 
in  old  men.  Lamm  v.  Metropolitan  St.  R.  Co., 
47  Misc.   625,  94  N.  Y.  S.  584. 

51.  Whether  plaintiff's  condition  was  due 
to  injury  complained  of  or  to  a  previous 
malady,  held  for  jury.  Dunphy  v.  St.  Joseph 
Stock  Yards  Co.  [Mo.  App.]  95  S.  W.  301. 
Where  injuries  sustained  consisted  of  a 
bruise  to  the  knee,  slivers  in  the  hand, 
and  rupture  of  the  navel,  and,  some  days 
later,  paralysis  in  the  side,  pains  in  the 
back,  difficulty  of  articulation,  and  trouble 
with  the  kidneys,  bowels,  and  vision,  ap- 
peared, whether  the  injuries  caused  the  ail- 
ments was  held  a  question  of  fact.  Proulx 
V.  Bay  City  [Mich.]  13  Det.  Leg.  N.  56,  107 
N.  W.  273.  Whether  injuries  were  sustained 
as  the  direct  consequence  of  the  acts  of  a 
railroad  company  in  allowing  its  engines 
to  emit  large  volumes  of  smoke  and  quanti- 
ties of  cinders,  held  a  question  of  fact. 
Baltimore  Belt  R.  Co.  v.  Sattler.  102  Md. 
595,  62  A.  1125.  Evidence  insufficient  to 
prove  plaintiff's  impaired  physical  condition 
to  be  the  result  of  a  former  injury,  and 
not  the  result  of  the  one  received  through 
defendant's  negligence.  Nix  v.  San  Antonio 
Traction  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  592,  94  S.  W.  335.  Where  there  is 
evidence  from  which  the  jury  may  find  an 
unbroken  connection  and  continuous  opera- 
tion between  a  disease  and  an  injury,  it 
is  for  them  to  say  whether  the  wrongful  act 
causing  the  injury  is  the  proximate  cause 
of  the  disease.  Sallie  v.  New  York  City  R. 
Co.,  110. App.  Div.  665,  97  N.  Y.  S.  491.  Evi- 
dence sufficient  to  show  that  illness  of  a 
passenger  was  due  to  negligence  of  a  car- 
rier in  requiring  her  to  sit  in  an  insufficient- 
ly heated  waiting  room.  International,  etc., 
R.  Co.  V.  Johnson  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  982,  95  S.  'W.  595.  In  action  for 
injuries  from  a  fall  on  a  defective  sidewalk, 
evidence  thnt  plaintiff  had  been  afflicted  with 
falling  of  the  womb  since  her  injury,  and 
that  Khe  had  had  no  such  trouble  prior  there- 
to, was  admissible.  Hines  v.  Kansas  City 
[Mo.  App.]  96  S.  W.  672. 
53.     See  5  C.  L.  910. 


53.  Kagy  V.  Western  Union  Tel.  Co.   [Ind. 

App.]  76  N.  E.  792;  Currie  v.  Kansas  City 
Southern  R.  Co.  [La.]  40  So.  542.  A  promise 
of  promotion  cannot  be  shown  on  the  ques- 
tion of  damages  for  injuries  incapacitating 
a  workman.  Mississippi  Cent.  R.  Co.  v.  Hardy 
[Miss.]  41  So.  505.  In  an  action  against  at- 
torneys for  negligence  by  reason  of  which 
a  cause  of  action  for  slander  is  lost,  the 
damages  are  not  too  remote  to  support  the 
cause  of  action,  though  a  portion  of  the  judg- 
ment w^hich  might  have  been  recovered 
might  have  been  for  exemplary  damages. 
Patterson  v.  Frazer  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  78,  93  S.  W.  146.  In  an  action  for 
interference  with  plaintiff's  business  by  a 
crowd  gathering,  throwing  missiles,  etc.,  on 
a  certain  day,  no  damages  could  be  recovered 
for  a  decline  of  business  after  that  day. 
Botkin  v.  Miller,  190  Mass.  411,  77  N.  E. 
49.  A  petition  alleging  a  contract  to  sell 
registered  cattle  and  furnish  registration 
papers,  and  a  breach  by  failure  to  furnish 
such  papers,  and  that  the  cattle  were  worth 
more  with  than  without  such  papers,  is  not- 
objectionable  as  alleging  only  contingent 
damages.  Miller  v.  Mosely  [Tex.  Civ.  App.] 
14    Tex.    Ct.    Rep.    666,    91    S.    W.    648. 

54.  Instruction  permitting  recovery  for 
pain  suffered,  and  which  plaintiff  "may" 
suffer  in  the  future,  condemned  because 
ignoring  bounds  of  reasonable  certainty. 
Haas  v.  St.  Louis  &  S.  R.  Co.  [Mo.  App.]  90 
S.  W.  1155.  Where  railway  mail  clerk  was 
incapacitated,  he  could  sliow  that  he  was 
working  under  civil  service  rules  and  had 
passed  his  principal  examination,  and  could 
prove  the  compensation  he  would  have  re- 
ceived as  he  was  promoted  into  the  higher 
classes  of  the  service.  Williams  v.  Spokane 
Falls    &   N.   R.   Co.    [Wash.]    84   P.    1129. 

55.  See   5    C.   L.    910. 

NOTE.  Profits  as  damages:  "The  authori- 
ties both  in  the  United  States  and  England 
are  agreed  that  as  a  general  rule,  subject 
to  certain  well-established  qualifications,  the 
anticipated  profits  prevented  by  the  breach 
of  a  contract  are  not  recoverable  in  the 
way  of  damages  for  such  breach;  but  in  the 
application  of  this  principle  the  same  uni- 
formity in  the  decisions  does  not  exist.  In  i 
some  cases  of  almost  exact  analogy  in  the 
facts,  the  adjudications  of  the  courts  in  the 
different  states  are  directly  opposite.  The 
grounds  upon  which  the  general  rule  of  ex- 
cluding profits  in  estimating  damages  rests 
are:  (1)  That  in  the  greater  number  of 
cases  such  expected  profits  are  too  depend- 
ent upon  numerous,  uncertain  and  changing 
contingencies  to  constitute  a  definite  and 
trustworthy  measure  of  actual  damages;  (2) 
because  such  loss  of  profits  is  ordinarily  re- 
mote, and  not.  as  a  matter  of  course,  the  di- 
rect and  immediate  result  of  the  nonful- 
fillment of  the  contract;  (3)  and  because 
most  frequently  the  engagement  to  pay  such 
loss  of  profits,  in  case  of  default  in  the  per- 
formance, is  not  a  part  of  the  contract  it- 
,  self,  nor  can  it  be  implied  from  its  nature 
i  and  terms.     1  Sedgwick  on  Damages  (7th  Ed.) 
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damages/*'  but  where  prospective  profits  are  not  too  speculative  and  remote,  and 
where  they  ai'ise  directly  and  as  a  natural  consequence  out  of  the  injurv  alle'j-ed  thev 
are  always  allowed  as  an  element  of  damage,^'  though  the  ainount  is  uncertain.^^ 
Tlius,  where  tlie  sole  object  of  a  contract  is  the  accumulation  of  profits,  profits  lost 
by  tlie  breach  are  recoverable.^®  The  burden  is  upon  him  who  seeks  to  recover 
profits  to  show  that  he  A\-ould  have  made  them.^" 


p.  108;  The  Schooner  Lively,  1  Gall. 
315.  325,  Fed.  Cas.  No.  8,403,  per  Mr.  Justice 
Story;  The  Anna  Maria,  2  Wheat.  [U.  S.] 
546,  4  Law.  Ed.  252;  The  Amiable  Nancy.  3 
Wheat.  [U.  S.]  546,  4  Law.  Ed.  456;  Smith 
.V.  Condry,  1  How.  [U.  S.]  28,  11  Law.  Ed. 
35;  Parish  v.  U.  S.,  100  U.  S.  500,  25  Law.  Ed. 
763;  Bulkley  v.  U.  S..  19  Wall.  [U.  S.]  37.  22 
Law.  Ed.  62.  But  it  is  equally  -well  settled 
that  tlie  profits  which  would  have  been 
realized  had  the  contract  been  performed, 
and  which  have  been  prevented  by  its  breach, 
are  included  in  the  damages  to  be  included 
in  every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  remoteness, 
or  where  by  the  express  or  implied  terms  of 
the  contract  itself  or  the  special  circum- 
stances under  which  it  was  made  it  may 
be  reasonably  presumed  that  they  were  -svith- 
in  the  intent  and  mutual  understanding  of 
both  parties  at  the  time  it  was  entered  in- 
to. U.  S.  V.  Behan,  110  U.  S.  338,  28  Law. 
Ed.  168;  TV.  U.  Tel.  Co.  v.  Hall,  124  U.  S. 
444,  31  Law.  Ed.  479;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Howard,  13  How.  [U.  S.]  307,  14 
Law.  Ed.  157." — Quotation  from  opinion  in 
Howard  v.  Stillwell  &  Bierce  Mfg.  Co.,  139 
U.  S.  199,  35  Law.  Ed.  147  (per  Mr.  Justice 
Lamar),  taken  from  Choctaw,  etc.,  R.  Co. 
V.  Jacobs   [Okl.]    82  P.   504.  1 

See  also  for  authorities  and  discussion  of 
this  subject  the  late  case  of  Connersville 
Wagon  Co.  v.  McFarlan  Carriage  Co.  [Ind.] 
76  N.  E.  294,  299.  where  it  is  said:  "Both  be- 
cause of  the  uncertainty  of  future  profits 
and  because  the  risks  of  the  business  should 
rest  upon  the  owner  thereof,  the  value  of 
the  use  should  be  regarded  as  the  basis  of 
recovery,  where  a  case  is  made  for  the  al- 
lowance of  special  damages  growing  out 
of  a  deprivation  of  the  use  of  the  property. 
Mining  Syndicate  v.  Eraser,  130  U.  S.  611,  32 
Law.  Ed.  1031;  Howard  v.  Stillwell,  139  U. 
S.  199,  35  Law.  Ed.  147;  Griffin  v.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  718;  Cassidy  v.  Le 
Fevre,  45  N.  Y.  562;  Brownell  v.  Chapman, 
84  Iowa  504,  51  N.  T\^  249,  35  Am.  St.  Rep. 
326;  Novelty  Iron  Works  v.  Capital  City  Oat- 
meal Co.,  88  Iowa  524.  55  N.  W.  518;  Penny- 
packer    v.    Jones,    106    Pa,    237,    242." 

56.  No  recovery  for  loss  of  profits  on  ac- 
count of  closing  of  factory  because  wheels 
were  not  delivered  as  agreed.  Connersville 
"^'agon  Co.  V.  McFarlan  Carriage  Co.  [Ind.] 
76  N.  E.  294.  Merely  speculative,  or  con- 
jectural, or  remote  profits  cannot  be  re- 
covered. Ramsay  v.  Meade  [Colo.]  86  P. 
1018.  As  a  genera]  rule,  subject  to  well- 
established  qualifications,  anticipated  prof- 
its, prevented  by  the  breach  of  a  contract, 
are  not  recoverable  a.s  damages  for  such 
breach.  Choctaw,  etc..  R.  Co.  v.  Jacobs  [Okl.] 
82  P.  502.  In  an  action  for  loss  of  a  huck- 
ster's wagon  by  fire  while  in  a  livery  stable 
keeper's  care,  there  could  be  no  recovery  for 
loss   of  profits  by  reason   of  plaintiff's   hav- 


ing no  wagon  for  a  time  thereafter.     Welck 
V.    Dougherty    [Ky.]    90    S.    W.    966.     Admis- 
sion   of   evidence   of   loss   of  business   profits, 
and    of   other   claims    not   pleaded    or   proved 
material,   in  action  for  injuries  held  errone- 
ous.    Schramm    v.    Interurban    St.    R.    Co.,    96 
N.    T.    S.    176.     Where    a    manufacturer    of    a 
machine    for    making    cigarettes    contracted 
with   another  to   exhibit  it  at  an   exposition, 
a   breach    of   such    contract   does    not    entitle 
the  manufacturer  to  recover  estimated  profits 
to  accrue  from  the  exhibition,  in  the  absence 
of   proof  that   loss   of   profits   was   sustained, 
and   the   probable   amount   thereof.     Winston 
I  Cigarette    Machine    Co.    v.    Wells-Whitehead 
I  Tobacco  Co.  [N.  C]  53  S.  E.  885. 
j       57.     McConnell    v.    Corona   City   Water    Co. 
I  [Cal.]   85  P.   929.     Profits  which  it  is  reason- 
ably certain  would   have   been   made  but   for 
breach   of  a  contract  to  furnish   goods  to  be 
sold  may  be  recovered.     Federal  Iron  &  Braiss 
Bed  Co.   V.  Hock    [Wash.]    85   P.   418.     Where 
contractor  working  on  tunnel  was  prevented 
from    completing    his    contract,    and    showed 
the  profit  per  foot  on  work  done  and  number 
of   feet   remaining  undone,   he   could   recover 
lost  profits.     McConnell  v.  Corona  City  Water 
Co.    [Cal.]    85    P.    929.     A    claim    for    loss    of 
receipts  for  rental  of  a  dancing  hall  and  loss 
of    engagements,   already  made,    for   dancing 
classes,  caused  by  injury  to  building  used,  is 
not     a    claim     for    lost     profits.     Kramer    v. 
Los  Angeles,  147  Cal.  668,  82  P.  334.     Loss  of 
profits   in   business   are   recoverable   as   dam- 
ages in  actions  of  tort  when  they  are  capable 
of  being  estimated  with  reasona'ole  certainty. 
Bartow    V.    Erie    R.    Co.     [N.    J.    Law]    62    A. 
489.     Where   a  factory  is  burned   as   the   re- 
sult     of     negligence      of     another,      definite 
prospective   profits   may   be   recovered.     Evi- 
dence of  contracts  calling  for  a  certain  out- 
put  at  a  certain   profit   is    admissible.     A.   P. 
Johnson  &  Son  v.  Atlantic  Coast  Line  R.  Co. 
[N.    C]    53    S.    E.    362.     For    failure    to    sell 
securities    as    agreed   within   a   certain    time, 
at    a    fixed    minimum    price,    the    measure    of 
damages  is  the  difference  between   the  price 
agreed    to    be   secured   and    the   value   of   the 
securities  at  the   end  of  the   time.     Gause  v. 
Commonwealth    Trust   Co..    97    N.    Y.    S.    1091. 

58.  For  breach  of  partnership  agreement, 
profits,  which  evidence  shows  with  reason- 
able certainty  would  have  been  made,  may 
be  recovered.  Ramsay  v.  Meade  [Colo.]  86 
P.    1018. 

59.  Profits  held  recoverable  for  breach  of 
contract  of  partnership  to  carry  on  a  mercan- 
tile business.  Ramsay  v.  Meade  [Colo.]  86  P. 
1018.  Profits  lost  by  breach  of  contract 
under  which  plaintiff  w.as  to  get  out  cer- 
tain timber,  held  recoverable.  Des  AUe- 
mands  Lumber  Co.  v.  Morgan  City  Timber 
Co.     [La,]     41    So.     332. 

60.  Where  5  year  contract  is  terminated 
after  2  years,  the  results  of  the  2  years 
form    no    criterion    for    loss    for    the    next    3, 
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Difficulty  or  uncertainty  of  proof  of  amount  as  har.^^ — One  who  would  recover 
damages  must  show  with  reasonable  certainty  the  nature  and  extent  thereof.*'^  Ab- 
solute certainty  is  not  however  required;  in  some  cases,  the  facts  being  shown,  the 
reatjoiiiable  deductions  therefrom  must  be  left  to  the  jury/'^ 

Mitigation  and  aggravation  of  damages.'^* — Circumstances  that  tend  to  excuse 
or  palliate  the  wrong  done  may  be  shown  in  mitigation  of  damages/^  especially  ex- 
emplary damages;''®  but  circumstances  not  amounting  to  a  complete  justification  or 
bar  cannot  be  considered  in  mitigation  of  actual  damages. '^^  In  actions  for  personal 
injuries,  damages  ai'e  not  mitigated  by  insurance  paid  to  plaintiff  under  a  contract 
to  which  t.he  tort  feasor  was  a  stranger.*'* 

Avoidable  consequences.'^^ — A  plaintiff  may  recover  only  for  such  damage  as  an 
exercise  of  reasonable  care  by  him  would  not  have  prevented.'^*'     Thus,  a  person 


where  heavy  preparatory  expense  Is  in- 
curred. Des  Allemands  Lumber  Co.  v.  Mor- 
gan City  Timber  Co.    [La.]    41  So.  332. 

61.  See   5   C.  L.   911. 

62.  ConnersviHe  Wag-on  Co.  v.  McFarlan 
Carriage  Co.  [Ind.]  76  N.  E.  294.  Damages, 
wliich  may  be  recovered  for  breach  of  con- 
tract, are  such  only  as  are  by  the  evidence 
made  reasonably  certain.  Lake  Drummond 
Canal  &  Water  Co.  v.  West  End  Trust  & 
Safe  Deposit  Co.  [C.  C.  A.]  142  F.  41.  In 
action  for  breach  of  contract  to  organize  a 
corporation  and  issue  paid-up  stock  to 
plaintiff,  the  value  of  the  stock,  if  issued, 
was  not  proved,  and  there  could  be  no  re- 
covery for  such  stock.  Eisenmayer  v. 
Leonardt  [Cal.]  84  P.  43.  General  and  in- 
definite evidence,  consisting  largely  of  guess- 
es and  reasons  therefor,  concerning  loss  of 
rentals,  held  not  to  support  recovery  of  dam- 
ages for  lost  rentals.  Johnson  v.  Levy  [Cal. 
App.]    86   P.   810. 

63.  Connersville  Wagon  Co.  v.  McFarlan 
Carriage  Co.  [Ind.]  76  N.  E.  294.  But  to 
justify  a  finding  of  loss  of  profits  as  part 
of  the  verdict,  the  proof  must  be  such  as 
will  show  the  jury  Avith  reasonable  certainty 
what  the  profits  alleged  to  have  been  lost 
would  have  been.  Bartow  v.  Erie  R.  Co. 
[N.  J.  Law.]  62  A.  4S9.  They  cannot  be 
estimated  by  the  jury  without  data  to  justi- 
fy   their    finding.      Id. 

64.  See   5   C.  L.   913. 

65.  Held,  in  action  under  dramshop  act, 
that  letter  from  plaintiff  to  defendant,  say- 
ing she  would  not  object  to  iier  husband 
taking  an  occasional  drink,  if  he  would 
drink  and  go  about  his  business,  could  be 
considered  in  mitigation  of  damages,  but 
not  in  bar  of  the  action.  Earp  v.  Lilly,  217 
111.  582,  75  N.  B.  552.  Matters  of  provocation 
may  be  shown  in  mitigation  of  damages  in 
assault  cases,  as  that  prosecutor  had  been 
abusing  defendant's  horse,  especially  where 
it  was  so  recent  that  defendant  had  not  had 
time  to  cool.  Leachman  v.  Cohen  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  727,  91  S.  W.  809. 
But  one  who  has  deliberately  decided  to  as- 
sault another  can  not  show  provocation  in 
mitigation  of  damages.  Shoemaker  v.  Jack- 
son,   128    Iowa   4S8.    104    N.    W.    503. 

66.  Evidence  that  a  person  assaulted  ad- 
mitted at  that  time  having  made  slanderous 
statements  concerning  a  female  under  the 
protection  of  his  assailant  is  admissible  in 
mitigation  of  exemplary  damages  sought 
to    be    recovered    for    the    assault.     Parham 


V.  Langford  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  950,  93  S.  W.  525.  In  an  action  for 
assault  and  battery,  it  cannot  be  shown  as 
a  defense  to  punitive  damages  that  the  de- 
fendant had  been  acquitted  in  a  criminal 
prosecution  for  the  alleged  assault.  Powell 
V.    Wiley    [Ga.]    54    S.    E.    732. 

67.  In  an  action  for  assault,  evidence  that 
the  person  assaulted  acknoAvledged  making 
slanderous  statements  relative  to  a  female 
does  not  show  justification,  and  may  not  be 
considered  in  mitigation  of  damages.  Par- 
ham  V.  Langford  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.   950,   93   S.   W.   525. 

68.  Corish  v.  North  Jersey  St.  R.  Co. 
[N.   J.    Law]    62   A.    1004. 

69.  See    5    C.    L.    911. 

70.  Where  plaintiff's  fences  were  let  down 
and  cattle  injured  his  crops,  he  could  re- 
cover only  for  such  damages  as  he  could 
not  have  prevented  by  the  use  of  ordinary 
care.  Ft.  Smith  Suburban  R.  Co.  v.  Maledon 
[Ark.]  95  S.  W.  472.  Failure  of  owner  to 
use  ordinary  care  to  keep  in  repair  fence 
torn  down  by  another  prevents  recovery  of 
damage  which  could  have  been  prevented 
by  such  care.  Gulf,  etc.,  R.  Co.  v.  Mc- 
Murrough  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
476,  91  S.  W.  320.  The  consignee  of  feed  can- 
not recover  for  damage  to  cattle  caused  by 
delay  in  delivery  of  feed,  unless  he  used 
diligence  to  obtain  other  feed  so  as  to  pre- 
vent the  damage.  Illinois  Cent.  R.  Co.  v. 
Mossbarger  [Ky.]  91  S.  W.  1121.  Where 
tenant  of  building  could  have  provided  heat 
at  small  expense,  his  loss  of  earnings  be- 
cause he  could  not  or  would  not  work  in 
the  building  because  it  was  cold  was  not 
the  proximate  result  of  the  landlord's  breach 
of  a  covenant  to  provide  heat.  Ireland  v. 
Gauley,  95  N.  Y.  S.  521.  One  who  makes  a 
mistake  in  publishing  a  summons,  which  is 
discovered  after  three  publications  by  the 
attorneys  for  plaintiff,  is  not  liable  for  ex- 
penses and  counsel  fees  in  the  second  ac- 
tion, since  the  attorneys  should  have  dis- 
continued and  commenced  de  novo.  Only 
the  cost  of  three  publications  is  recoverable. 
Hillquit  V.  Sun  Printing  &  Pub.  Ass'n,  97 
N.  Y.  S.  388.  In  an  action  for  trespass,  plain- 
tiff cannot  recover  for  any  damage  which,  by 
the  exercise  of  ordinary  care,  he  could  have 
prevented.  Linn  v.  Hagan's  Adm'r  [Ky.] 
92  S.  W.  11.  Where  a  carrier  delayed  the 
transportation  of  goods,  but  part  of  the  in- 
jury was  occasioned  by  delay  of  the  shipper 
after  arrival,  such  damages  as  accrued  after 
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injured  is  under  the  duty  of  using  ordinary  care  to  obtain  proper  medical  attention 
and  treatment,  and  if  lie  fails  to  do  so,  cannot  recover  for  the  aggi-avatiou  of  the  in- 
jury caused  thereby.^^  If  a  vendee  refuses  to  receive  the  proj^erty  purchased,  it  is 
the  duty  of  the  vendor  to  mitigate  his  damages  so  far  as  he  rea.sonably  can  by  re- 
selling at  the  best  price  obtainable;'-  ajid  a  vendee  who  seeks  to  recover  lost  profits 
on  goods  which  tlie  vendor  agreed  but  failed  to  furnish  must  show  that  he  could  not 
supply  himself  with  other  like  goods  at  the  time.'^  A  rea^nable  outlay  by  plaintilf 
to  present  further  loss  is  recoverable  as  damages.^*  One  who  has  broken  a  con- 
tract cannot,  however,  avoid  the  consequences  by  setting  up  that  the  plaintiff  could 
have  obtained  elsewhere  that  which  defendant  was  bomid  to'  furnish,"^  and  plaintifJ 
is  under  no  duty  to  antici])ate,  and  try  to  prevent,  a  loss,  before  the  defendant  ha.s 
had  full  opportunity  to  perform.''^ 

Mental  suffering.'''' — It  is  usually  held  that  mental  suffering  accom]>anying  or 
resulting  from  bodily  injury  or  suffering  is  a  proper  element  of  damage,s.'^  ilanv 
courts  hold  that  there  can  be  no  reco^'ery  for  mere  mental  anguish"*'  or  fright,*'^  un- 
accompanied by  physical  injury,  nor  for  physical  injuries  solely  caused  by  frio-ht"^ 


delivery  by  the  carrier  were  not  chargeable 
to  it,  though  they  would  not  have  occurred 
except  for  the  carrier's  original  negligence. 
Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros.  [Ky.] 
S9  S.  W.  298.  The  rule  that  it  is  the  duty  of 
one  injvired  to  protect  himself  from  the 
consequences  of  the  wrongful  act  of  another, 
when  it  can  be  done  by  slight  effort  and 
trivial  expense,  held  not  applicable,  where 
a  railroad  in  crossing  one's  land  negligently 
tears  down  his  fence,  fails  to  repair  it,  di- 
verts water  from  a  creek  and  floods  his  land, 
and  fails  to  furnish  him  a  crossing.  Kendall 
V.  Chicago,  etc.,  R.  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  309,  95  S.  W.  757.  Where  a 
railroad  company  fails  to  furnish  drawing 
room  as  per  contract,  the  passenger  cannot 
reject  an  offered  drawing  room  in  another 
car  and  recover  for  ill  health  caused  by 
sitting  up  all  night.  Ingraiiam  v.  Pullman 
Co.,    190    Mass.    3.3,    76   N.    E.    237. 

71.  St.  Louis  S.  W.  R.  Co.  v.  Johnson  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  813,  94  S.  W. 
162;  Glasgow  v.  Metropolitan  St.  R.  Co.,  191 
Mo.  347,  89  S.  W.  915;  Chicago  City  R.  Co. 
v.  Henry,  218  111.  92,  75  N.  E.  758;  Louis- 
ville &  N.  R.  Co.  V.  Eaden  [Ky.]  93  S.  ^V. 
7;  Missouri,  etc..  R.  Co.  v.  Hagan  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  325,  93  S.  W.  1014. 
Servant  could  not  recover  for  suffering 
caused  by  delay  in  transporting  liim  to 
hospital,  as  the  master  was  bound  by  contract 
to  do  when  he  was  injured,  wlien  he  could 
have  paid  liis  fare  and  avoided  tlie  delay. 
St.  Louis  S.  W.  R.  Co.  V.  Reagan  [Ark.]  96 
S.   W.   168. 

72.  Penn  Plate  Glass  Co.  v.  James  H.  Rice 
Co.,    216    111.    567,    75   N.    E.    246. 

73.  Edgeworth  v.  Talerica  [Tex.  Civ.  App.] 
15    Tex.-   Ct.    Rep.   405,    95    S.   W.    677. 

74.  In  an  action  of  trespass  for  breaking 
a  log  boom  and  taking  some  of  the  logs, 
the  expense  to  which  plaintiff  was  put  in 
watching  and  taking  care  of  tlie  logs  re- 
maining, to  prevent  further  loss,  was  a 
proper  element  of  damage.  W.  K.  Syson 
Timber  Co.  v.  Dickens  [Ala.]  40  So.  753. 
In  an  action  for  loss  of  cattle  by  reason  of 
cutting  a  pasture  fence,  the  cost  of  making 
such    soa.rch    as    a    reasonably    prudent    per- 


son would  make  may  be  recovered,  and  it 
must  appear  that  the  search  made  was  rea- 
sonable. Southwestern  Tel.  &  T.  Co.  v. 
Krause    [Tex.    Civ.    App.]    92    S.    W.    431. 

75.  One  who  breaks  an  agreement  to  fur- 
nish registration  papers  with  cattle  sold 
cannot  avoid  consequences  by  setting  up  that 
the  buyer  could  have  obtained  such  papers 
elsewhere.  Miller  v.  Mosely  [Tex.  Civ.  App.] 
14   Tex.   Ct.   Rep.    666,    91    S.    \^^    648. 

76.  Where  car  of  apples  was  diverted  by 
the  first  carrier,  the  plaintiff  was  not 
bound  to  try  to  dispose  of  the  apples  at  the 
point  of  diversion,  before  the  shipment  was 
completed,  in  order  to  prevent  loss.  Hurst 
V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  94  S.  W. 
794. 

77.  See  note  5  C.  L.  921;  also  post,  §  4  F 
(liability  of  telegraph  companies);  also  two 
special    articles,    6    C.   L.    629,    1678. 

78.  Western  Union  Tel.  Co.  v.  Wells  [Fla.] 
39    So.    838;    McDermott   v.    Severe,    202    U.    S. 

600,    50    Law.    Ed. .      In    Kansas,    damages 

may  be  recovered  for  mental  anguish  and 
suffering  resulting  from  physical  pain  aris- 
ing from  an  injury.  Missouri,  etc.,  R.  Co. 
V.  Wade  [Kan.]  85  P.  415.  Where  owing  to 
the  tortious  refusal  of  telegraph  company  to 
pay  over  money,  a  passenger  was  required 
to  travel  for  24  hours  without  enough  money 
to  pay  for  necessities  for  his  wife  and  family, 
he  could  recover  for  both  bodily  and  men- 
tal suffering.  Western  Union  Tel.  Co.  v. 
Wells    [Fla.]    39    So.    838. 

79.  Negligent  failure  to  deliver  telegram. 
Kagy  v.  Western  Union  Tel.  Co.  [Ind.  App.] 
76  N.  E.  792.  In  Missouri  it  is  not  suffi- 
cient that  it  is  "connected  with"  bodily  in- 
jury; must  "result  therefrom."  Shellabar- 
ger  V.  Morris,  115  Mo.  App.  566,  91  S.  W.  1005. 

SO.  Elgin  A.  &  S.  Traction  Co.  v.  Wil- 
son. 217  111.  47,  75  N.  E.  436,  Where  one 
wlio  was  recovering  from  sickness  was  so 
affected  by  tlie  sliock  of  an  explosion  of  dy- 
namite used  in  repairing  a  street  that  she 
died,  there  can  be  no  recovery.  Huston  v. 
Freemansburg  Borough,  212  Pa.  548,  61  A. 
1022. 

81.  Porter  v.  Delaware,  etc.,  R.  Co.  [N.  J. 
Law]    63   A.    860. 
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or  mental  angiiish  f^  but  there  may  be  a  recovery  for  the  consequences  of  fright  or 
terror  where  phjsical  injuries  are  shown  to  have  been  received  contem|X)raneously 
therewith,^^  or  where  the  injury  suffered  as  the  result  of  fright  ought  reasonahly  to 
have  been  foreseen  under  the  circumstances.^*  In  some  states,  proof  of  accompany- 
ing pecuniary  damages  warrants  recovery  for  mental  anguish/^  but  as  a  general 
rule  there  may  be  no  recovery  for  mental  anguish  in  cases  of  torts  to  property,  as 
such  angTiish  is  not  usually  a  natural  and  probable  consequence  of  a  tort  to  property.'*'^ 
"Wliere,  however,  tlie  manner  of  commission  of  a  tort  to  proi>erty  is  such  as  naturally  to 
cause  mental  suffering,  there  may  be  a  recovery  therefor.**^  In  many  jurisdictions  men- 
tal anguish  alone  is  a  proper  element  of  recovery,^^  when  shown  to  have  resulted  proxi- 
mately from  the  wrong  complained  of .^^  Tlie  right  to  recover  for  mental  suffering  is 
usually  restricted  to  the  person  who  is  MTonged,'-'"  or  who  receives  the  bodily  hurt,"^ 
but  mental  anguish  caused  by  witnessing  the  suffering  of  plaintiff's  child,  traveling 
with  her,  has  been  held  a  proper  element  of  damages  against  the  carrier. ^^  It  has 
been  hekl  that  parents  of  an  infant  child  are  not  entitled  to  recover  damages  for 
mental  pain  and  anguish  occasioned  by  the  mutilation  of  the  dead  body  of  such  in- 
fant,®^ but  there  is  considerable  authority  to  the  contrary."*  There  may  be  a  re- 
covery for  a  well  grounded  fear  of  death  resulting  from  the  negligent  act  of  an- 
other,*^^  but  not  for  a  vagiie  fear  of  possible  future  injur}',  after  the  person  injured 
has  recovered  from  the  immediate  effects  of  the  negligent  act.****  It  is  held  in  Wash- 
ington that  damages  for  humiliation  and  mental  agony  are  not  recoverable  in  an 
action  for  breach  of  warranty  of  the  character  of  a  rooming  house  sold  to  plaintiff.®'' 


83.  Kag-y  V.  Western  Union  Tel.  Co.  [Ind. 
App.]    76    N.    E.    792. 

S3.  Elgin  A.  &  S.  Traction  Co.  v.  Wilson, 
217  111.  47,  75  N.  E.  436;  Porter  v.  Delaware, 
etc.,    R.    Co.    [N.    J.    Law]    63    A.    860. 

84.  Where  the  operatives  of  a  railroad 
train  saw  a  woman  on  a  bridge  in  front 
of  the  train  and  did  not  stop  or  slacken  their 
speed,  and  the  woman  had  barely  time  to 
escape  from  the  bridge  before  the  train 
reached  her.  Hendrix  v.  Texas  &  P.  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  895,  89  S. 
W.    461. 

S.'.  Financial  loss  from  nondelivery  of 
telegram.  Western  Union  Tel.  Co.  v.  Krich- 
baum  [Ala.]  41  So.  16.  Even  though  finan- 
cial loss  nominal.  Western  Union  Tel.  Co. 
V.  Manker    [Ala.]    41   So.   850. 

86.  McClure  v.  Campbell  [Wash.]  84  P. 
825. 

87.  Where  plaintiiTs  were  evicted  from 
leased  premises  and  part  of  their  furniture 
thrown  out  and  destroyed,  and  the  wife  was 
pregnant  and  they  suffered  mental  anguish 
because  of  having  no  place  to  go,  a  recov- 
erv  for  mental  suffering  was  allowable.  Mc- 
Clure   V.    Campbell    [Wash.]    84    P.    825. 

88.  See,  also,  post.  §  4  F  (liability  of  tele- 
graph companies).  Failure  to  deliver  a  tele- 
gram concerning  one's  domestic  or  social  af- 
fairs. Dayvis  v.  Western  Union  Tel.  Co., 
139  N.  C.  79.  51  S.  E.  898.  Damages  allow- 
ed where  colored  female  servant  of  railway 
company  abused  and  threatened  a  female 
passenger.  Gulf,  etc.,  R.  Co.  v.  Luther  [Tex. 
Civ.   App.]    14   Tex.   Ct.   Rep.   195,   90   S.  W.   44. 

SO.  Mental  distress  arising  from  having 
to  borrow  money  to  pay  fare,  not  a  conse- 
quence which  conductor  could  have  foreseen 
as  the  result  of  his  failure  to  give  check, 
evidencing   payment   of   fare.     Missouri,   etc., 


R.  Co.  V.  Welch  [Tex.]  16  Tex.  Ct.  Rep.  211. 
94   S.   W.    333. 

00.  A  parent  cannot  recover  damages  for 
mental  suffering  and  shock  on  account  ol  the 
unlawful  arrest  and  prosecution  of  minor 
children  on  a  charge  of  malicious  mischief. 
Sperier  v.  Ott  [La.]  41  So.  323.  One  suing  to  re- 
cover for  mental  anguish  as  to  the  •whereabouts 
and  condition  of  his  wife  and  children,  re- 
sulting from  failure  of  a  telegrapli  company 
to  deliver  a  message,  cannot  recover  for 
privation  and  suffering  of  ■wife  and  children. 
Dayvis  v.  V\'estern  Union  Tel.  Co.,  139  N.  C. 
79,  51  S.   E.  898. 

91.  Husband  could  not  recover  for  men- 
tal suffering  caused  by  wife's  sickness. 
Woodstock  Iron  Works  v.  Stockdale,  143  Ala. 
550.    39    So.    335. 

93.  Mother's  mental  suffering  caused  by 
seeing  sick  daughter's  suffering  on  account 
of  acts  of  carrier's  servants,  held  an  element 
of  recovery  by  the  mother.  Gulf,  etc.,  R.  Co. 
V.   Coopwood    [Tex.   Civ.   App.]    96   S.   W.   102. 

93.  Remains  were  negligently  handled, 
whereby  casket  fell  and  body  was  mutilated. 
Recovery  only  for  actual  damage  to  casket, 
etc..  allowed.  Long  v.  Chicago,  etc.,  R.  Co. 
[Okl.]    86    P.    289. 

94.  See  Corpses  and  Burial,  7  C.  L.  953, 
and  the  authorities  cited  in  the  recent  case  of 
Koerber  v.  Patek,  123  "V^Ms.  453,  102  N.  W.  40. 

O.'.  One  who  through  negligence  of  an- 
other swallows  pieces  of  glass  which  are 
subsequently  removed  from  his  stomach  may 
recover  for  suffering  caused  by  the  fear  of 
death  while  the  glass  was  in  his  stomach. 
Watson  v.  Augusta  Brew.  Co.,  124  Ga.  121, 
52   S.   E.   152. 

96.  After  glass  had  been  removed  from 
stomach,  and  Plaintiff  had  been  restored  to 
health,   he  could  not   recover  for  fear  of  fu- 
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Where  damages  for  mental  anguish  are  allowable,  the  amount  thereof  is  for  the 
jury/*  whose  verdict  will  be  interfered  with  only  for  palpable  error."" 

Interest^  is  recoverable  in  actions  for  breach  of  contract  where  the  damages  are 
capable  of  being  definitely  ascertained,-  but  not  other^dse.^  There  seems  to  be  a 
conflict  on  the  question  whether  interest  is  recoverable  as  such  in  tort  actions.*  It 
is  sometimes  held  that  the  jury  may  consider  the  length  of  time  damages  have  been 
withheld,  the  character  of  the  tort,  and  all  other  circumstances  of  the  transaction, 
and,  in  their  disc-retion,  add  a  smn  equal  to  interest  and  return  it  as  damages.^  In 
appropriation  cases  interest  may  be  allowed  on  the  amoimt  of  damages  assessed  from 
the  time  of  the  demand  for  redress.^  Interest  is,  ordinarily,  the  sole  measure  of 
damages  for  failure  to  pay  money  when  due.^ 

Attornei/s  fees  are  not  ordinarily  recoverable  as  damages.^ 

§  3.  Recovenj  as  affected  hp  status  of  plaintiff  or  limited  interest  in  propertii 
affected.^ — Eecovery  is  allowed  only  to  the  extent  of  plaintiff's  ownership  of  the 
cause  of  action  or  subject-matter.^"     A  third  party  cannot  maintain  an  action  for 


ture  consequences.      Watson  v.  Augusta  Brew. 
Co.,   124  Ga.    121,   52   S.   E.   152. 

97.  Walsh  V.  Meyer,  40  Wash.  650,  82  P. 
93S. 

98.  Gulf,  etc.,  R.  Co.  v.  Luther  [Tex.  Civ. 
App.]    14   Tex.   Ct.   Rep.   195,   90   S.    W.    44. 

99.  Gulf,  etc.,  R.  Co.  v.  Luther  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  195,  90  S.  W.  44.  See 
post,  §   6. 

1.  See  5  C.  L.  916.  See,  also,  the  topic 
Interest,  6  C.  L.  157. 

2.  Parkins  v.  Missouri  Pac.  R.  Co.  [Neb.] 
107  N.  W.  26.  From  the  date  of  the  breach. 
New  York  Bank  Note  Co.  v.  Kidder  Press 
Mfg.  Co.  [Mass.]  78  N.  E.  463. 

3.  Damages  for  failure  of  tenant  to  make 
repairs  as  agreed  held  not  ascertainable  by 
mere  computation.  Markham  v.  David  Ste- 
venson Brew.  Co.,  97  N.  Y.  S.  604.  Damages 
for  breach  of  contract  to  sell  land  held  not 
so  definite  and  certain  that  interest  was  al- 
lowable without  a  verdict  of  the  jury.  Dady 
V.   Condit,    209    111.    488,    70   N.    E.    1088. 

4.  Where  action  is  brought  for  damages 
arising  from  the  destruction  of  property,  and 
there  is  a  basis  of  calculation  as  to  value, 
interest  is  not  recoverable  as  such.  Central 
of  Georgia  R.  Co.  v.  Hall,  124  Ga.  322,  52  S.  E. 
679.  Interest  may  be  recovered  on  damages 
suffered  by  loss  of  a  mare  killed  by  defend- 
ant from  the  date  of  the  killing  to  the  time 
of  trial,  though  such  interest  is  not  claimed 
in  the  complaint.  Nashville,  etc.,  R.  Co.  v. 
Allen    [Ala.]    41    So.    633. 

5.  Central  of  Georgia  R.  Co.  v.  Hall,  124 
Ga.  322,  52  S.  E.  679.  In  an  action  for  tort, 
where  there  is  some  fixed  rule  for  measuring 
damages,  the  jury  may,  under  proper  cir- 
cumstances, increase  the  amount  by  adding 
interest,  but  the  verdict  should  be  for  an  ag- 
gregate sum.  Maryland  Casualty  Co.  v.  Lan- 
ham,   124   Ga.   859,   53   S.   E.   395. 

6.  Where  a  jury  find  in  a  case  involving  a 
species  of  appropriation  that  the  plaintiff's 
land  was  substantially  taken  from  him,  it  is 
consonant  with  right  and  justice  for  the 
court  to  charge  and  the  jury  to  award  in- 
terest on  the  amount  of  damages  assessed  in 
his  favor,  at  least  from  the  time  he  demand- 
ed redress.  Upson  Coal  &  Min.  Co.  v.  Wil- 
liams, 7   Ohio  C.  C.    (N.  S.)   293. 

7.  City  of  Chicago  v.  Duffy,  117  111.  App. 
261. 

7    Curr.    Law — 66. 


8.  Suit  for  breach  of  contract.  White 
River,  etc.,  R.  Co.  v.  Star  Ranch  &  Land  Co. 
[Ark.]  91  S.  W.  14;  Jackson  v.  Poteet  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  45,  89  S.  W.  980. 
Plaintiff  in  injunction  is  not  entitled  to  at- 
torney's fees  as  damages  in  case  of  a  tres- 
pass on  wild  land.  Iberia  Cypress  Co.  v. 
Thorgeson  [La.]  40  So.  682.  The  statutory 
attorney's  fee  in  actions  for  title  to  land  is 
exclusive,  and  fees  actually  paid  cannot  be 
recovered  as  damages.  Smith's  Guardian  v. 
Holtheide,  27  Ky.  L.  R.  51,  84  S.  W.  346.  Un- 
der Civ.  Code  §  2336,  allowing  as  damages 
in  conversion  fair  compensation  for  time 
and  money  properly  expended  in  pursuit  of 
the  property,  neither  attorney's  fees  nor 
expenditures  recoverable  as  costs  in  the 
action  may  be  recovered.  W.  &  P.  Nich- 
olls  V.  Mapes  [Cal.  App.]  82  P.  265.  Where  a 
hearing  is  had  upon,  a  suggestion  of  dam- 
ages after  dissolution  of  a  collusive  injunc- 
tion, the  specific  attorney's  fee  agreed  upon 
for  obtaining  the  dissolution  should  be  prov- 
ed.    Mossman  v.  Thorson,  118  111.  App.  574. 

9.  See  5  C.  L.  913.  See,  also.  Infants, 
6  C.  L.  1;  Husband  and  Wife,  5  C.  L.  1731. 
and    similar   topics. 

10.  Where  petitioner  in  action  for  dam- 
ages to  crops  claimed  damages-  only  for  his 
own  interest,  he  could  not  recover  for  an- 
other's interest,  though  he  showed  that  the 
other  had  authorized  him  to  put  in  a  claim 
for  it.  Gulf,  etc.,  R.  Co.  v.  McMurrough  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  476,  91  S.  W.  320. 
An  abutter  on  a  highway  who  does  not  own 
the  fee  thereof  may  not  recover  damages  in 
case  of  the  construction  of  a  railroad  on 
the  highway.  Keyser  v.  Lake  Shore  &  M.  S. 
R.  Co.  [Mich.]  12  Det.  Leg.  N.  653,  105  N.  W. 
143.  B.  owned  some  horses  and  mules  which 
he  delivered  to  A.  for  sale,  A.  to  have  half 
the  profits  for  his  compensation.  Defendant 
seized  and  sold  the  property  under  execu- 
tion against  A.  Held  B.'s  damages  were  the 
market  value  of  the  property  when  and 
v/here  seized,  A.  having  no  interest  therein. 
National  Cotton  Oil  Co.  v.  Ray  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  799,  91  S.  W.  322. 
Where  a  landlord  is  sued  for  damages  for 
permitting  waste  water  to  run  from  his  to 
adjoining  premises,  there  can  be  no  recov- 
ery for  injuries  sustained  during  the  period  a 
tenant  was   in   possession,   where  the  prem- 
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damages  refe'ulting  from  a  breach  of  a  contract  between  the  contracting  parties.^  ^  If 
the  acts  complained  of  amount  to  a  tort  against  one  of  the  contracting  parties  by 
the  other,  the  same  rule  applies. ^^  Lost  earnings  of  an  infant  during  his  minority 
may  be  recovered  only  by  the  parent.^  ^  An  infant  may  recover  only  for  loss  of  time 
and  earnings  after  reaching  his  majority.^*  Though  a.  parent's  right  of  action  foi' 
the  abduction  or  enticing  and  detention  of  a  child  rests  upon  the  right  to  the  child's 
services,  yet  there  may  be  a  recovery  for  injury  to  tlie  feelings  and  loss  of  companion- 
sliip,  tbough  no  loss  of  services  is  shown.^^  A  husljand  suing  for  a  personal  injury 
to  his  "wife  may  recover  the  value  of  his  services  as  nurse  during  the  wife's  illness,^'' 
and  a  father  may  recover  for  time  lost  while  nui'sing  an  injured  son.^'^ 

§  4.  Measure  of  damages  for  breach  of  contract.  A.  In  general;  miscellane- 
ous contracts}^ — The  damages  recovei*able  for  breach  of  a. contract  are  such  as  may 
be  fairly  and  reasonably  considered  to  arise  naturally  from  the  breach,^^  or  such  as 
may  reasonably  be  supposed  to  have  been  in  contemplation  of  the  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  a  breach.-"     Special  damages 


Ises  were  in  repair  when  he  entered,  it  being 
the  duty  of  the  tenant  to  repair.  Myland- 
er  V.  Beimschla,  102  Md.   689,   62  A.   1038. 

11.  One  wiio  was  manager  of  a  corpora- 
tion and  was  discharged  could  not,  as  a 
stockholder,  recover  loss  in  depreciation  of 
value  of  his  stock  caused  by  his  discharge 
and  by  other  acts  of  the  corporation.  Ninne- 
man   v.  Fox    [Wash.]    86   P.   213. 

12.  Ninneman   v.    Fox    [Wash.]    86   P.    213. 

13.  A  minor  plaintiff  cannot  recover  for 
diminished  earning  capacity  during  minority. 
Chicago  City  R.  Co.  v.  Schaefer,  121  111.  App. 
334.  A  father  suing  for  injuries  to  his  minor 
child  may  recover  his  full  earning  capacity 
and  not  merely  the  "net  result"  of  such 
earnings.  Galligan  v.  Woonsocket  St.  R.  Co. 
[R.  I.]  62  A.  376.  In  an  action  by  a  mother 
to  recover  for  injuries  to  her  minor  son,  she 
may  recover  only  for  the  diminution  in  value 
of  the  minor  son's  services  during  minority. 
Evidence  that  mother  depended  on  her  work 
for  a  living  and  that  another  son  contribut- 
ed to  her  support,  held  inadmissible.  Gulf, 
etc.,  R.  Co.  v.  Johnson  [Tex.]  14  Tex.  Ct. 
Rep.  97,  90  S.  W.  164.  In  an  action  by  a 
father  suing  as  next  friend  of  his  child,  an 
instruction  allowing  a  recovery  for  perma- 
nent impairment  of  ability  to  earn  and  for 
medical  expenses  is  not  erroneous,  as  the 
father  is  thereby  estopped  from  asserting  a 
claim  for  loss  of  services  during  infancy  of 
the  child  and  for  medical  expenses.  Louis- 
ville  R.   Co.  v.   Esselman    [Ky.]    93   S.   W.   50. 

14.  Richardson  v.  Nelson  [111.]  77  N.  B. 
5S3.  A  minor  suing  for  damages  for  injuries 
may  not  recover  because  of  disability  to  earn 
money  during  minority,  because  during  such 
period  his  parent  is  entitled  to  his  earn- 
ings. Instruction  held  erroneous.  Hayes  v. 
Southern  R.  Co.  [N.  C]  53  S.  E.  847.  Charge 
given  held  to  have  properly  limited  recov- 
ery by  infant  for  injuries  for  time  lost  and 
impairment  of  ability  after  reaching  his  ma- 
jority, and  requested  charge  properly  re- 
fused Gulf,  etc.,  R.  Co.  V.  Archambault. 
ITex.  Civ.  App.]  16  Tex.  Ct.  Rep.  293.  94  S. 
W.  1108.  Where  a  child  of  seven  is  injured, 
the  future  pecuniary  loss  to  him  from  his 
injuries  may  be  considered.  The  question  if 
one  for  the  common  experience  of  the  jury, 
and  the  uncertainty  should   be  borne   by  the 


wrongdoer  rather  than  the  victim.  McDer- 
mott  v.  Severe,   25   App.  D.  C.   276. 

15.  But  petition  should  allege  loss  of  serv- 
ices and  that  plaintiff  was  entitled  there- 
to.     Washburn  v.  Abram    [Ky.]   90  S.  W.  997. 

10.  Louisville  &  N.  R.  Co.  v.  Quinn  [Ala.] 
39  So.   616. 

17.  Western  Coal  &  Mln.  Co.  v.  Honaker 
[Ark.]  96  S.  W.  361. 

18.  See    5    C.   L.    914. 

10,  Matt  v.  Chew,  137  F.  197;  Choctaw, 
etc.,  R.  Co.  V.  Jacobs  [Okl.]  82  P.  502.  Re- 
sulting from  the  breach  in  the  usual  course 
of  things.  Illinois  Cent.  R.  Co.  v.  Johnson 
[Tenn.]  94  S.  W.  600.  Contract  not  to  en- 
gage in  competing  business.  Bradford  & 
Carson  v.  Montgomery  Furniture  Co.,  115 
Tenn.  610,  92  S.  W.  1104.  Loss  of  collateral, 
whereby  an  independent  business  is  lost  by 
contractor,  held  not  direct  result  of  breach  of 
contract  to  build  sewers.  Cusachs  &  Co.  v. 
Sewerage  &  Water  Board  [La.]  40  So.  855. 
Wliere  time  for  performance  of  a  contract 
has  expired,  all  damages  for  its  breach  ac- 
cruing vip  to  the  time  of  trial  may  be  re- 
covered. Russell,  Burdsall  &  Ward  v.  Ex- 
celsior   Stove    &    Mfg.    Co.,    120    111.    App.    23. 

20.  Mott  V.  Chew,  137  F.  197;  Choctaw, 
etc.,  R.  Co.  V.  Jacobs  [Okl.]  82  P.  502;  New 
York  Market  Gardeners'  Ass'n  v.  Adam.s  Dry 
Goods  Co.,  100  N.  Y.  S.  596;  Illinois  Cent.  R. 
Co.  v.  Johnson  [Tenn.]  94  S.  W.  600.  Where 
it  appears  that  drawing  rooms  on  a  sleeper 
were  largely  used  by  invalids,  damages  for 
injury  to  liealth  may  be  recovered  for  failure 
to  furnish  as  per  contract.  Ingraham  v. 
Pullman  Co.,  190  Mass.  33,  76  N.  E.  237. 
Land  was  sold  subject  to  a  mortgage,  the 
vendor  agreeing  as  a  part  of  the  considera- 
tion to  secure  an  extension  of  time  on  the 
mortgage.  Tlie  measure  of  damages  for 
breach  of  this  agreeinent  -was  all  the  expense 
incident  to  the  securing  of  another  loan  to 
pay  the  mortgage.  Hoch  v.  Braxmar,  109 
App.  Div.  209,  95  N.  Y.  S.  647.  When  a  con- 
tractor paid  claims  to  his  subcontractors  and 
(employes  for  amounts  lost  because  of  delay 
of  a  subcontractor  in  furnishing  material 
without  notice  to  such  subcontractor,  he  was 
•'ot  precluded  from  recovering  such  losses 
from  the  subcontractor.  Modern  Steel 
Structural    Co.    v.    English    Const.    Co.    [Wis.] 
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are  recoverable  only  when  it  is  made  to  appear  tliat  the  person  against  wliom  a  re- 
covery is  sought  had  notice  of  the  special  circumstances  out  of  which  such  damages 
naturally  arose.^^  The  rule  of  damages  for  breach  of  contract  is  not  affected  by  the 
motive  of  the  party  breaking  it,  nor  by  his  Avant  of  a  sufficient  excuse  for  failing  to 
perform,--  nor  does  the  fact  that  a  breach  has  happened  through  an  honest  mistake 
prevent  the  recover}'  of  actual  damages.-^  ^^^lere  there  has  been  a  breach  of  a  con- 
tract by  one  of  the  parties,  the  other  is  entitled  to  recover  at  least  nominal  dam- 
ages;-* and  the  party  wlio  voluntarily  and  wrongfully  puts  an  end  to  a  contract  and 
prevents  the  other  party  from  performing  it,  cannot  assert  that  reasonable  outlay 
made  by  the  injured  party  to  keep  down  damages  was  not  within  the  contemplation 
of  the  parties.-^  Profits,  which  it  is  reasonably  certain  would  have  been  realized 
but  for  a  breach  of  the  contract,-^  and  the  making  of  which  constituted  the  sole  in- 
ducement for  entering  into  the  contract,-'  are  recoverable,  as  has  already  been  said.^^ 


lOS  N.  W.  70.  Where  a  contract  stipulated 
that  a  tug-  boat  should  leave  a  certain 
place  at  a  certain  time,  but  the  departure 
was  delayed  and  it  did  not  reach  its  destina- 
tion in  time  to  tow  enough  stone  to  pro- 
tect a  bulkhead  from  a  storm  which  oc- 
curred a  day  or  so  later,  the  failure  to  send 
the  tug-  as  agreed  was  held  the  proximate 
cause  of  the  injury  to  such  bulkhead. 
Mott  V.  Chew,  137  F.  197.  Expendi- 
tures in  raising  a  crop  for  fall  trade 
held  to  be  within  the  contemplation  of  par- 
ties making  a  contract  for  floor  space  for 
a  horticultural  department  in  a  large  store. 
New  York  Market  Gardeners'  Ass'n  v. 
Adams  Dry  Goods  Co.,  100  N.  Y.  S.  596. 

21.  To  recover  special  damages  the  party 
against  whom  a  recovery  is  sought  must 
have  had  such  notice  as  would  lead  him  to 
understand  that  such  special  damages  would 
probably  result  from  a  breach.  Illinois  Cent. 
R.  Co.  V.  Johnson  [Tenn.]  94  S.  W.  600. 
Applied  to  action  for  breach  of  contract  of 
carriage.  Choctaw,  etc.,  R.  Co.  v.  Jacobs 
[Okl.]  S2  P.  502.  Breach  of  contract  to  furnish 
fertilizer  resulting  in  inability  to  cultivate 
certain  land.  Spears  v.  Fields,  72  S.  C.  395, 
52  S.  E.  44.  One  who  agrees  to  furnish 
materials  for  the  construction  of  a  rail- 
road is  not  liable  for  amounts  paid  by  the  rail- 
road company  to  the  contractors  for  delay  in 
supplying  the  materials,  unless  the  seller 
knew  of  -the  special  contract  between  the 
company  and  the  contractors.  Gorham  v. 
Dallas,  etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  365.  95  S.  V^^  551.  Where  by  reason 
of  failure  of  a  railroad  company  to  con- 
struct a  crossing  pursuant  to  contract,  one 
was  precluded  from  hauling  -w-ood  which  the 
company  had  notice  he  intended  to  haul,  it 
is  liable  for  loss  of  profits  on  the  wood. 
Kendall  v.  Chicago,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  309,  95  S.  W.  757. 
Where  seller  of  brick  knew  that  the  buyer 
was  to  use  them  on  a  city  sewer  and  that 
the  work  was  required  to  be  completed  with- 
in a  certain  time,  he  was  liable  to  the  buyer, 
upon  failing  to  furnish  brick  when  called  for 
as  agreed,  for  the  extra  expense  and  the 
penalty  for  the  delay  exacted  by  the  city. 
Shurter  v.  Butler  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  267,  94  S.  W.  10S4.  Where  a  pur- 
chaser sold  goods  to  a  third  person  who  re- 
fused to  accept  them  vi-hen  delivered  be- 
cause not  of  the  quality   stipulated,  the  first 


seller  -was  not  liable  for  his  buyer's  loss  of 
profits  on  the  second  sale,  unless  he  had 
notice  of  the  second  contract.  Madill  Oil 
&  Cotton  Co.  V.  Sanger  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  181,  95  S.  W.  36.  In  an  action 
to  recover  for  the  detention  of  tents  let  by 
plaintiff  to  defendant,  plaintiff  could  not  re- 
cover profits  lost  upon  other  contracts  for 
letting  the  tents,  where  knowledge  of  those 
contracts  by  defendant  was  not  shown. 
Baker  &  Lockwood  Mfg.  Co.  v.  Clayton  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  299,  90  S.  W. 
519.  Where  the  seller  has  knowledge  of  the 
liability  of  the  buyer  to  penalties  for  failure 
to  deliver  to  a  third  person  by  specified  dates 
the  seller  is  liable  for  penalties  incurred 
through  his  failure  to  deliver  on  time,  such 
damages  being-  within  the  contemplation  of 
the  parties.  Sutton  v.  Wanamaker,  95  N.  Y. 
S.    525. 

22.  Magnolia  Metal  Co.  v.  Gale,  189  Mass. 
124,  75  N.  E.  219.  Only  damages  immediate- 
ly and  directly  resulting  from  the  breach  are 
recoverable,  regardless  of  bad  faith  or  ill 
-will  of  party  breaking  the  contract.  Cussachs 
&  Co.  v.  Sewerage  &  Water  Board  [La.]  40 
So.    855. 

23.  $75  proper  for  breach  of  contract  to 
allo-w  use  of  picnic  grounds,  where  party 
on  arriving  found  ground  occupied  by  an- 
other party.  O'jNIeallie  v.  Moreau  [La.]  41 
So.  243. 

24.  Grau 


816. 

25. 
Light 

26. 


V.    Grau    [Ind.    App.]    77    N.    E. 


Terrace  Water  Co.  v.  San  Antonio 
&  Power  Co.  [Cal.  App.]  82  P.  562. 
Breach  of  contract  to  make  ties.  Horn 
V.  Carroll  [Ky.]  90  S.  W.  559.  Breach  of  con- 
tract to  purchase  wagons  to  be  manufactur- 
ed. Gardner  v.  Deeds  [Tenn.]  92  S.  AV.  518. 
Breach  of  contract  by  -w^hich  one  person 
appoints  another  his  agent  to  sell  its  pack 
of  fish  at  an  agreed  commission.  Emerson 
V.  Pacific  Coast  &  Norway  Packing  Co. 
[Minn.]  104  N.  W.  573.  Breach  of  a  con- 
tract -whereby  plaintiff  was  to  do  certain 
grading.  Jefferson,  etc.,  R.  Co.  v.  Dree?on 
[Tex.  Civ.  App.]  96  S.  W.  63.  For  breach 
of  contract  to  purchase  a  herd  of  cattle  and 
sell  a  certain  number  during  a  term  of  years, 
and  at  the  expiration  of  the  period  to  divide 
the  herd  or  proceeds  from  a  sale  thereof, 
the  measure  of  damages  is  the  amount  of 
the  plaintiff's  interest  in  the  cattle  at  the 
time  they  were  to  be  purchased  and  the  value 
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By  profits  is  nicant.  of  coiirse,  the  net  profits,^®  and  these  are  ascertained  by  de- 
ducting from  the  gross  profits,  or  the  contract  price  or  compensation,  the  cost  of  per- 
formance.^*' That  expenses  which  would  have  been  incurred  under  a  contract  are 
difficult  of  estimation  is  no  reason  why  they  should  not  be  considered  in  reduction  of 
profits.^^  The  application  of  these  general  principles  to  contracts  of  different  kinds 
is  further  illustrated  by  the  cases  cited  in  the  note.^^     Expenses  incurred  in  provid- 


at  the  end  of  the  contract  period.  Shrop- 
shire V.  Adams  [Tex.  Civ.  App.]  13  Tex. 
Ct.     Rep.     540,     S9     S.     W.     448. 

27.  Contractor  for  getting-  out  timber  may 
recover  difference  between  contract  price 
and  cost  of  getting-  out  timber.  Des  Alle- 
mands  Lumber  Co.  v.  Morgan  City  Timber 
Co.  [La.]  41  So.  332.  Measure  of  damages  for 
breach  of  partnership  agreement  lield  loss 
of  profits  -which  -would  have  been  made. 
Ramsay  v.  Meade   [Colo.]    86  P.  1018. 

2S.     See  supra,  §  2,  Loss  of  Profits. 

20.  Magnolia  Metal  Co.  v.  Gale,  189  Mass. 
124,    75   X.    E.    219. 

30.  Rosenbloom  v.  Maas,  97  N.  Y.  S.  210. 
Damages  recoverable  for  cancellation  of  a 
contract  are  the  expense  incurred  and  the 
loss  of  profits  -whicli  would  witli  reasonable 
certainty  have  been  made  had  the  con- 
tract been  performed.  Cusachs  &  Co.  y. 
Sewerage  &  Water  Board  [La.]  40  So.  855. 
Salaries  of  officers  and  interest  on  money 
invested  in  working  plant  used  to  get  out 
timber  held  part  of  cost  of  getting  out  timber 
to  be  deducted  in  arriving  at  recoverable 
net  profits.  Des  Allemands  Lumber  Co.  v. 
Morgan  City  Timber  Co.  [La.]  41  So.  332. 
Certain  office  expenses  wliicli  plaintiff  was 
bound  to  pay  under  the  contract,  deducted 
from  gross  profits.  Magnolia  Metal  Co.  v. 
Gale,  189  Mass.  124,  75  N.  E.  219.  Measure 
of  damages  for  breach  of  agreement  to  take 
$35  worth  of  advertising  in  a  newspaper  is 
difference  between  contract  price  and  cost 
of  carrying  the  advertisement.  These  dam- 
ages need  not  be  reduced  by  reason  of 
plaintiff's  use  of  space  with  other  matter, 
wiiere  no  particular  space  was  contracted 
for  by  defendant,  and  the  other  matter 
would  have  been  inserted  in  any  case. 
Sturapf  v.  Merz,  99  N.  Y.  S.  337.  Where  one 
contracts  to  purchase  lumber  and  make  ad- 
vance to  pay  the  seller's  hands  for  sawing 
it,  the  measure  of  damages  for  breach  of 
such  contract  is  the  difference  between  tlie 
contract  price  and  the  cost  of  sawing,  haul- 
ing, and  loading  the  lumber,  plus  the  pay- 
ment already  made.  Nicola  Bros.  Co.  v. 
Hurst   [Ky.]  ^88   S.   W.    1081. 

31.  Magnolia  Metal  Co.  v.  Gale,  189  Mass. 
124,    75    N.    E.    219. 

32.  Where  a  huildingr  contract  is  not  per- 
formed according  to  its  terms,  tlie  rule  of 
damages  is  the  cost  of  making  the  work  con- 
form to  the  contract  (Ekstrand  v.  Barth, 
41  Wash.  321,  83  P.  305).  regardless  of 
-whether  plaintiff  has  made  expenditures  to 
repair  defects  or  has  sold  the  property  at 
a  less  price  than  -would  have  been  received 
had  the  contract  been  properly  performed 
(Id.). 

Contra:  The  measure  of  damages  for 
failnre  of  a  contractor  to  place  a  house  -v\'itii 
reference  to  lot  lines  as  indicated  by  the 
plans  is  not  the  cost  of  moving  the  house 
but  the  difference  between  the  value  of  the 


house  as  located  and  its  value  if  placed  ac- 
cording to  tlie  plans.  Olsen  v.  Henderson, 
99  N.  Y.  S.  917.  The  measure  of  damages 
for  failure  to  supply  buildingr  materials  -with- 
in a  time  specified,  or  witliin  a  reasonable 
time,  is  the  rental  value  of  the  building  for 
the  period  of  tlie  delay.  Long  v.  Abeles  & 
Co.  [Ark.]  91  S.  Vv".  29.  That  city  rented 
other  rooms  during  delay  in  completing  a 
library  building  and  paid  a  reasonable  sum 
therefor  did  not  show  what  the  value  of 
the  use  of  the  library  building  would  have 
been.  Hipwell  v.  National  Surety  Co.  [Iowa] 
105  N.  W.  318.  Wliere  by  reason  of  a  sub- 
contractor's failure  to  deliver  material  ac- 
cording to  the  terms  of  his  contract,  the 
contractor  -was  required  to  enter  into  a  con- 
tract to  do  otlier  work  and  pay  the  building 
superintendent  in  lieu  of  paying  damages 
specified  in  the  original  contract,  he  may 
recover  from  the  subcontractor  only  for  time 
lost  in  performing  the  original  contract, 
the  amount  of  which  he  has  tlie  burden  to 
establish.  Modern  Steel  Structural  Co.  v. 
English  Const.  Co.  [Wis.]  108  N.  W.  70. 
Where  a  contractor  -was  unable  to  complete 
the  work  within  the  time  specified  because 
of  a  subcontractor's  failure  to  supply  ma- 
terial according'  to  the  terms  of  his  contract, 
and  -was  required  to  pay  the  building  super- 
intendent's salary  beyond  the  date  for  the 
completion  of  the  contract,  the  amount  of 
such  salary  was  a  proper  counterclaim 
against  the  subcontractor.  Id.  The  measure 
of  damages  for  breach  of  a  contract  of  part- 
ncrsbip  is  the  same  -v\-hether  the  contract  i3 
executed  or  executory.  Ramsay  v.  Meade 
[Colo.]  86  P.  lOlS.  Measure  of  flamajsres  re- 
coverable by  broker  for  refusal  of  vendor  to 
sell  after  broker  has  found  a  purcnaser,  ac- 
cording to  his  contract,  is  the  commission 
earned  and  lost  by  the  broker.  Young  v. 
Ruhwedel  [Mo.  App.]  96  S.  W.  228.  For 
breach  of  contract  to  furnish  -water  for  ir- 
rigation purposes,  damage  to  crops  planted 
and  damages  for  crops  lost  by  reason  of 
inability  to  plant  may  be  recovered.  Bars- 
tow  Irr.  Co.  V.  Cleghon  [Tex.  Civ.  Apn.] 
15  Tex.  Ct.  Rep.  218,  93  S.  W.  1023.  For 
breach  of  contract  to  furnish  water  for  ir- 
rigation of  land  in  the  possession  of  tenants, 
where  the  owner  is  chargeable  with  the 
expense  of  horses'  feed,  etc.,  such  expense 
should  be  deducted  from  his  share  of  the 
probable  crop.  Id.  For  breac'h  of  contract 
to  furnish  water  for  the  irrigation  of  a  crop, 
tlie  measure  of  damages  is  the  value  of  the 
probable  crop.  .  Tres  Palacios  Rice  &  Irriga- 
tion Co.  V.  Eidman  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  852,  93  S.  W.  698.  An  irrigation 
company  whicli  negligently  or  -u-illfullv  fails 
to  furnish  water  to  a  consumer  in  accordance 
with  its  contract  is  liable  to  the  consumer 
for  the  resulting  loss  of  or  injury  to  crops. 
Colorado  Canal  Co.  v.  McFarland  [Tex.  Civ. 
App.]    15    Tex.    Ct.    Rep.    848,    94    S.    Yv'.    400. 
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ing  a  working  plant  for  the  execution  of  a  contract  cannot  be  recovered  upon  a 
bi-each  of  the  contract.^^  In  an  action  on  a  sererable  contract  to  pay  money  in  in- 
stalments, only  the  sums  due  and  unpaid  at  the  time  of  bringing  the  action  are  re- 
coverable.^* 

(§  4)  B.  Contracts  for  sale  or  purchase  of  landp — In  South  DaJcota  the 
measure  of  recovery  in  such  cases  is  fixed  by  statute.'^^  Ordinarily,  the  measure  of 
damages  for  breach  of  an  agreement  to  convey  is  the  value  of  the  promised  contract 
on  the  date  when  it  should  have  been  executed.^'^  Where  a  contract  for  a  conveyanc-e 
of  land  is  made  in  consideration  of  the  erection  of  a  building  of  a  certain,  kind 
thereon,  and  a  deed  is  refused  after  the  building  has  been  erected,  tlie  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  the  breach,  less  liens  thereon.^^ 

(§4)     C.  Breach  of  covenant  as  to  title.^^ 

(§  4)  D.  Contracts  to  give  lease  and  liahilities,as  hetiveen  lessor  and  lessee}'^ 
— For  failure  of  a  lessor  to  give  possession  of  leased  premises,  the  measure  of  dam- 
ages is  the  difference  between  the  actual  value  and  the  rent  reserved.*^  The  measure 
of  damages  for  a  breach  by  a  tenant  of  a  covenant  to  repair  is  the  amount  expended 
by  the  landlord  for  repairs,  upon  proof  that  such  amount  was  the  fair  and  reasonable 
cost  of  the  work.*-  The  measure  of  damages  for  breach  of  an  agreement  by  a  lessor 
not  to  engage  in  business  in  competition  with  the  lessee  for  a  certain  period  is  the 
loss  of  profits  on  sales  made  by  the  lessor  wliich  it  is  reasonably  certain  the  lessee 
would  have  made  but  for  the  breach.*^  The  measure  of  damages  for  the  unreason- 
able detention  of  leased  property  is  the  reasonable  rental  value  of  the  property  for 


Where  lessee  is  to  raise  a  crop  and  give  one- 
half  to  the  lessor  for  rent  and  water,  and 
the  lessor  fails  to  furnish  water  to  irrigate 
as  agreed,  the  lessee's  damages  are  the  mar- 
ket value  of  his  share  of  the  additional 
crop  which  would  have  been  raised  with 
water,  less  the  extra  expense  of  raising  such 
crop.  Dunlap  v.  Raywood  Rice  Canal  &  Mill- 
ing Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  86. 
95  S.  W.  43.  For  breach  of  pasturage  con- 
tract by  overstocking  the  pasture,  the 
measure  of  damages  is  the  difference  in 
the  market  value,  immediately  prior  to  the 
depreciation  in  value  of  the  cattle,  consider- 
ing their  then  condition,  and  their  market 
value  at  the  time  they  were  removed.  J.  B. 
T.'allis  &  Co.  V.  V^'ailace  [Tex.  Civ.  App.] 
92  S.  W.  43. 

Failure  to  give  notes:  For  the  unexcused 
failure  for  an  unreasonable  time  by  a  party 
to  a  contract  to  give  promissory  notes  to 
the  other  party,  the  amount  for  which  the 
notes  were  to  have  been  given  is  prima 
facie  the  measure  of  damages.  Wasser  v. 
Western  Land  Securities  Co.  [Minn.]  107  N. 
W.  160.  Where  a  contractor  on  n  public 
•work  uses  a  cheaper  material  than  is  called 
for  by  the  contract,  the  city  after  paying  for 
the  work  without  knowledge  of  the  sub- 
stitution has  a  remedy  by  action  on  contract, 
under  Civ.  Code  La.  arts.  1930,  2769.  and 
the  measure  of  recovery  Is  the  amount  of 
damages  sustained  by  reason  of  the  breach. 
National  Contracting  Co.  v.  Sewerage  & 
Water   Board    [C.   C.    A.]    141    F.    325. 

33.  Des  Allemands  Lumber  Co.  v.  Morgan 
Citv   Timber    Co.    [La.]    41    So.    332. 

PJedse:  Where  a  pledgee  wrongfully  re- 
pledges  the  articles  pledged  to  secure  funds 
beyond  the  scope  of  the  original  contract, 
and    the    original    pledgor    redeems,    he    may 


recover  the  difference  between  the  amount 
he  was  required  to  paj'  to  redeem  and  what 
was  used  for  the  purpose  for  ■which  the 
original  pledge  was  made.  Interurban  Const. 
Co.   V.   Hayes,    191   Mo.    248,    89    S.   W.   927. 

34.  Where  a  contract  provides  for  the 
payment  of  a  sum  annually,  on  failure  to 
pay  an  instalment,  the  person  entitled  there- 
to may  recover  all  instalments  due  and  un- 
paid, but  not  the  entire  sum  due;  for  instal- 
ments falling  due  after  the  action  is  com- 
menced, he  may  maintain  subsequent  ac- 
tions. Recknagel  v.  Steinway  [N.  Y.]  77  N. 
E.  801.  A  contract  to  pay  notes  of  a  third 
person,  maturing  at  different  dates,  is  sever- 
able, and  in  an  action  for  its  breach,  tlie 
measure  of  recovery  is  the  amount  of  the 
notes  matured  and  unpaid  at  the  time  of 
bringing  the  action.  Thomas  v.  Richards, 
124    Ga-    942,    53    S.    E.    400. 

35.  See    5    C.    L.    916. 

38.  Rev.  Civ.  Code  §  2298.  Dal  v.  Fischer 
[S.    D.]     107    N.    W.    534. 

37.  Bender  v.  Shatzkin,  48  Misc.  637,  96 
N.  T.   S.   203. 

3S.  Not  the  cost  of  labor  and  materials 
entering  into  the  building.  Jennings  v. 
Oregon   Land   Co.    [Or.]    86   P.   367. 

39,  40.     See   5   C.   L.    917. 

41.  Jarrait  v.  Peters  [Mich.]  13  Det.  Leg. 
N.  415,  108  N.  T\^.  432.  Where  a  lessor  prior 
to  the  commencement  of  the  term  permitted 
the  lessee  to  bring  some  of  his  goods  to 
the  premises  and  to  hire  the  lessor's  horse, 
such  fact  does  not  bring  the  case  within 
the  rule  that  where  a  lessee's  business  has 
been  interrupted  he  may  recover  prospective 
profits.     Id. 

43.  :Mqrkham  v.  David  Stevenson  Brew. 
Co..    97    N.    Y.    S.    604. 

43.     Long  V.   O'Bryan    [Ky.]    91   S.   W.    659. 
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the  time  it  is  detaiued.''*  In  an  action  of  trespass  against  the  landlord,  the  tenant 
may  recover  only  for  the  damage  to  the  leasehokl  and  such  damages  as  he  personally 
ma}'  sustain,  and  not  for  damage  to  the  freehold.*^  In  such  action  the  tenant  may 
recover  compensation  for  laersonal  injuries,  suffering,  and  inconvenience  proximate- 
ly caused  by  the  landlord's  wrongful  act.^°  For  wrongful  eviction  of  a  tenant,  the 
expense  incurred  in  moving  and  time  lost  thereby  are  proper  elements  of  damage,*' 
(§4)  E.  Contracts  for  sale  or  purchase  of  chattels^^ — The  measure  of  dam- 
ages for  breach  of  a  contract  for  the  sale  of  chattels  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  and  place  of  delivery,**  and  if  there 
is  no  market  price  for  the  article  at  the  place  of  delivery,  the  value  at  the  nearest 
market  governs  with  the  increased  cost,  if  any,  of  transportation  thereby  caused."' 
Where  the  vendee  refuses  to  receive  pei-sonal  property  purchased,  the  vendor  may 
resell  the  same  and  recover  the  difference  between  the  contract  price  and  the  amount 
received  upon  tlie  resale,^^  less  the  cost  of  getting  it  to  the  market  where  the  resale 
could  be  made.^^     Upon  breach  of  an  agreement  by  the  seller  of  a  machine  not  to 


44. 

[Tex. 
S.    ^V 

4."». 
318. 

4S. 


Baker  &  I^ockwood  Mfg.  Co.  v.  Clayton 

Civ.    App.]     14    Tex.    Ct.    Rep.    299,    90 

.519. 

Snedecoi'  v.  Pope,   143  Ala.   275.    39   So. 


In  action  by  tenant  against  her  land- 
lord for  removing  a  part  of  the  house,  the 
court  properly  instructed  the  jury  to  allow 
such  damag-es  as  would  compensate  plaintiff 
for  her  inconvenience,  physical  pain  and 
mental  suffering  proximately  caused  by  de- 
fendant's act,  and  to  consider,  in  estimating 
damages,  the  weather,  the  character  of  the 
premises,  any  exposure  or  disease  suffered 
as  proximate  results  of  the  wrong  com- 
plained of.  Snedecor  v.  Pope,  143  Ala.  275. 
39    So.    318. 

47.  Wade   v.   Herndl    [Wis.]    107    N.   W.    4. 

48.  See   5   C.   L.   917. 

49.  Failure  to  deliver.  National  Coal  Tar 
Co.  V.  Maiden  &  Melrose  Gaslight  Co..  189 
Mass.  625.  75  N.  E.  625;  Alger-Fowler  Co.  v. 
Tracy  [Minn.]  107  N.  W.  1124;  Connersville 
Wagon  Co.  v.  McFarlan  Carriage  Co.  [Ind.] 
76  N.  E.  294.  Failure  to  deliver  cattle.  Mc- 
Kay V.  Elder  [Tex.  Civ.  App.]  92  S.  W. 
268.  Contract  for  sale  of  potatoes.  J.  D. 
Belote  &  Son  v.  Wilcox  [Ala.]  41  So.  673. 
Difference  between  contract  price  and  market 
value,  and  not  difference  between  price  con- 
tracted for  and  price  purchaser  had  agreed 
to  deliver  to  a  third  person  for.  Potomac 
Bottling  Works  v.  A.  H.  Barber  &  Co.  [Md.] 
63  A.  106S.  Where  a  seller  contracts  to 
deliver  goods  at  a  certain  date,  which  date 
is  postponed  at  the  request  of  the  seller  for 
forbearance,  on  his  refusal  to  deliver  the 
measure  is  the  difference  between  the  market 
and  contract  price  at  the  date  of  such  re- 
fusal. Crescent  Hosiery  Co.  v.  Mobile  Cot- 
ton MUls.  140  N.  C.  452.  53  S.  E.  140.  Where 
a  seller  fails  to  supply  a  buyer  with  goods 
pursuant  to  contract,  the  measure  is  the 
difference  between  the  contract  price  and 
the  price  he  was  obliged  to  pay  to  get  the 
goods,  plus  net  profits  lost  during  delay. 
Edgeworth  v.  Talerico  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  405.  95  S.  W.  677.  Where  seller 
refused  to  perform,  and  buyer  then  bought 
in  the  market,  dam.ages  consisted  of  dif- 
ference between  contract  price  and  m.arket 
price  when  buyer  learned  of  seller's  breach. 


Walnut  Ridge  Mercantile  Co.  v.  Cohn  [Ark  ] 
96  S.  W.  413.  In  an  action  for  breach  of  a 
contract  to  sell  cotton,  if  there  was  no 
market  for  the  purchase  of  similar  cotton 
at  the  place  where  defendants  were  to  de- 
liver the  measure  of  damages  was  the  ex- 
cess in  the  cost  of  replacing  the  cotton 
in  the  next  nearest  market.  McCleskey  v. 
Howell  Cotton  Co.  [Ala.]  42  So.  67.  For 
breach  of  contract  to  deliver  goods  in  in- 
stalments, the  measure  is  the  difference  be- 
tween the  contract  and  market  price  at  the 
time  of  the  failure  to  deliver.  Sagola  Lum- 
ber Co.  V.  Chicago  Title  &  Trust  Co.,  121  111. 
App.  292.  A  contract  for  the  delivery  of 
electricity  is  one  for  the  sale  and  delivery 
of  personal  property  under  Code  §  3308,  hence 
the  measure  of  damages  for  a  breach  is  the 
difference  bet^veen  the  contract  price  and 
what  it  would  cost  to  procure  it  from  an- 
other. Terrace  Water  Co.  v.  San  Antonio  L. 
&   P.    Co.    [Cal.    App.]    82   P.    562. 

50.  For  nondelivery  of  tar  which  had  no 
market  value  at  place  of  delivery,  the 
measure  of  damages  was  contract  price  at 
place  of  delivery,  plus  freight  to  place  where 
it  had  market  value,  less  market  value.  Na- 
tional Coal  Tar  Co.  v.  Maiden  &  Melrose 
Gaslight    Co.,    1S9    Mass.    625.    75    X.    E.    G25. 

51.  Penn  Plate  Glass  Co.  v.  James  H.  Rice 
Co.,  216  111.  567,  75  N.  E.  246:  afg.  James 
H.  Rice  Co.  v.  Penn  Plate  Glass  Co.,  117 
111.  App.  356;  Parkins  v.  Missouri  Pac.  R.  Co. 
[Neb.]  107  N.  W.  260.  If  tlie  market  price  of 
the  article  has  declined  after  the  making  of 
the  contract,  and  it  is  manifest  that  the 
buyer  will  not  accept  the  goods  sold,  the 
proper  measure  of  damages,  after  legal  no- 
tice, is  the  difference  between  the  contract 
price  and  the  market  price.  V\''oodstock  Iron 
Works  V.  Standard  Pully  Mfg.  Co.,  115  La. 
829,   40   So.   236. 

53.  The  value  of  fruit  in  estimating  dam- 
ages for  breach  of  contract  to  purchase  is 
the  price  at  the  nearest  market  to  place 
where  buyer  w^as  to  receive  it,  at  such  time 
as  would  allow  plaintiff  a  reasonable  time 
in  which  to  resell.  Code  §  3353.  Willson 
V.  Gregory  [Cal.  App.]  84  P.  356.  If  the 
seller  has  not  effected  a  resale  under  Code 
§  3049,  his  damages  for  a  breach  by  the 
buyer    is    the  ~  excess    of    the    contract    price 
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sell  similar  machines  to  others,  the  measure  of  damages  is  the  difference  between,  the 
ordinary  market  value  of  the  machines  and  their  value  as  protected  by  the  restrictive 
agi-eement.'"^  For  breach  of  warranty  as  to  quality  or  fitness,  the  measure  of  dam- 
ages is  the  difference  between  tiie  actual  value  of  the  chattels  as  delivered  and  their 
value  if  they  had  been  as  represented."^  WJiere  an  article  sold  is  warranted  to  be 
suitable  for  a  particular  use,  any  damage  naturally  and  proximately  resulting  from 
a  breach  thereof  may  be  recovered.^^  The  measure  of  damages  for  breach  of  warran- 
ty as  to  the  quality  or  variety  of  seeds  sold  for  planting  is  the  difference  between  the 
value  of  the  crop  produced  and  the  value  of  the  crop  which  would  have  been  pro- 
duced had  there  been  no  breach  of  warranty.^® 

(§4)  F.  Liability  of  bailees,  carriers,  and  telegraph  companies.^'' — For  non- 
delivery of  goods,  a  carrier  is  liable  for  their  value  at  the  time  and  place  they  should 
have  been  delivered.^®     For  a  delay  in  delivery,-"^*^  or  for  injury  to  goods  in  transit  "'^ 


over  the  value  of  the  property  to  him.  to- 
gether with  tlie  excess  of  the  expense  of 
getting-  it  to  the  nearest  market  over  the 
expense   of  getting  it   to   the   buyer.     Id. 

53.  Printing  presses   of  a   particular   kind 
■  and    for     particular    use.     New    York    Bank 

Note  Co.  V.  Kidder  Press  Mfg.  Co.  [Mass.] 
78    N.    E.    463. 

54.  Sv/artz  V.  Atchison,  120  111.  App.  119; 
Dooley  v.  Hasenwinkle  Grain  Co.,  120  111. 
App.  43.  Damages  for  breach  of  warranty 
of  fire  hose  for  a  year,  where  the  hose  was 
used  for  some  time.  Is  the  difference  be- 
tween the  value  of  the  hose  had  it  been 
as  represented  and  used  for  a  year,  and  its 
actual  value.  Macrea  v.  Gotham  Rubber  Co., 
99  N.  Y.  S.  373.  Measure  of  damages  for 
breach  of  agreement  to  furnish  registration 
papers  with  cattle  sold  is  difference  in  mar- 
ket value  of  cattle  with  and  without  such 
papers.  An  instruction  to  that  effect  is  not 
erroneous  because  referring  to  all  the  cattle, 
though  evidence  .shows  papers  were  furnish- 
ed for  3.  Miller  v.  Mosely  [Tex.  Civ.  App.] 
14   Tex.  Ct.   Rep.   666.   91   S.  W.    648. 

rk">.  Cable  for  drilling  well  Tv^as  w^arranted 
suitable  for  the  purpose,  but  broke.  Loss 
of  time,  rental  for  machine,  and  expense  of 
recovering  tools  dropped  in  the  well,  v/ere 
held  proper  elements  of  damage  for  breach 
of  warranty.  San  Antonio  Machine  &  Sup- 
ply Co.  V.  Josey  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  176.  91  S.  W.  598.  For  breach  of  the 
implied  warranty  of  the  manufacturer  of 
-  the  fitness  of  a  boiler  built  for  a  tug,  the 
measure  is  the  cost  of  making  it  fit  for 
the  purposes  for  which  it  was  intended  and 
compensation  for  lo.ss  of  the  use  of  a  tug 
while  the  v.'ork  was  being  done.  Tlie  Nim- 
rod,   141   F.    ?15. 

56.  Moody  V.  Peirano  [Cal.  App.]  84  P. 
783. 

57.  See    5    C.   L..    919. 

58.  Tsham  v.  Erie  R.  Co.,  98  N.  Y.  S.  609; 
Turner  v.  Southern  R.  Co.  [S.  C]  54  S.  E. 
825.  The  common-law  rule  as  to  recovery 
for  loss  of  goodr.  is  not  changed  by  Acts 
19'03.  p.  81,  providing  that  a  carrier  shall, 
in  case  of  loss  of  freight,  be  liable  for  the 
amount,  together  with  interest  from  the  time 
of  presenting  the  claim  until  payment. 
Brown  v.  Northwestern  R.  Co.  [S.  C]  54  S. 
E.  829.  For  loss  of  shipment  of  flour  car- 
rifir  Ts^as  liable  for  its  value  at  the  time  and 
place  of  deliv'ery,  and  not  for  the  credit  price 


which  the  consignee  was  to  pay.  Id.  Where 
a  carrier  converted  potatoes  shipped,  the 
measure  of  damages  was  the  market  value 
at  the  time  of  conversion,  witii  interest, 
less  freight.  Carter  v.  International  &  G.  n! 
R.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
358,  93  S.  W.  681.  Where  carriers  sold  po- 
tatoes without  giving  the  buyers  a  chance  to 
inspect  them,  the  amount  received  was  not 
the  market  value  showing  the  loss  to  which 
plaintiff    was    entitled.     Id. 

59.  Isham  v.  Erie  R.  Co.,  98  N.  Y.  S.  609: 
Chicago,  etc.,  R.  Co.  v.  Broe  [Okl.]  86  P. 
441;  Clark  v.  American  Exp.  Co.  [Iowa]  106 
N.  W.  642.  Where  a  railroad  company  neg- 
ligently refuses  to  receive  and  transport 
freight  intended  for  immediate  sale  upon  the 
market,  such  as  live  stock,  it  is  liable  for 
the  expense  of  keeping  such  stock  caused 
by  the  delay,  and  for  the  difference  between 
the  price  of  the  stock  when  it  should  have 
been  received  and  the  price  when  it  w^as 
received.  Chicago,  B.  &  Q.  R.  Co.  v.  Todd 
[Neb.]  105  N.  W.  83.  Where  there  was  no 
market  value  for  calves  in  the  condition  in 
which  they  arrived  at  S.,  and  they  were 
therefore  shipped  to  W.  and  sold  at  C,  the 
measure  of  damages  was  the  difference  be- 
tween the  market  value  at  S.  in  the  condi- 
tion and  at  the  time  they  should  have 
reached  S.,  by  the  exercise  of  ordinary  cave, 
and  what  they  sold  for  at  C.  after  deduct- 
ing transportation  to  C.  Texas  &  P.  R. 
Co.  V.  Coggin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  295,  90  S.  W.  523.  Evidence  held  to  au- 
thorize finding  that  rental  value  of  a  saw 
mill  delayed  in  transportation  was  $10  per 
day.  St.  Louis  S.  W.  R.  Co.  v.  Burke  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  683,  91  S.  W.  812. 
60.  Tlie  measure  of  damages  for  a  carrier's 
delay  in  transporting  property  is  the  differ- 
ence between  the  market  value  of  the  prop- 
erty at  the  point  of  destination,  in  the  con- 
dition in  which  it  would  have  been  received 
if  delivered  in  a  reasonable  time,  and  its 
value  at  that  point  in  tlie  condition  in  which 
it  was  at  the  time  of  its  arrival.  Hardin 
V.  Missouri  Pac.  R.  Co.  [Mo.  App.]  96  S.  W. 
esi.  Stipulation  in  bill  of  lading  that  value 
at  point  of  shipment  should  govern  referred 
only  to  a  loss  of  the  property.  Id.  In  an 
action  for  delaj-  in  transporting  cattle,  the 
damages  should  not  be  determined  from  what 
the  cattle  actually  sold  for  at  destination, 
but  from  their  market  value  in  their  condi- 
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the  measiire  of  damages  is  the  depreciation  in  market  valne,  if  the  goods,  when  de- 
livered, have  a  market  value;  otherwise  the  depreciation  in  actual  value, "'^  or  the  cost 
of  making  repairs.^^  The  principle  in  each  case  is  indemnity  to  the  shipper.^^ 
Where  a  contract  for  a  shipment  of  stock  limits  the  liability  to  fifty  dollars  per  head, 
the  carrier  is  liable  for  the  actual  damage  to  each  animal  not  exceeding  the  amomit 
specified.''*  The  expense  necessarily  incun-ed  in  putting  damaged  property  in  a 
m'arketable  condition,*^^  or  in  transporting  it  to  the  nearest  market,  if  it  has  no  mar- 
ket value  at  tlie  place  of  delivery,^**  may  also  be  recovered.  Unpaid  freight  charges 
should  of  course  be  deducted  in  determining  the  amount  recoverable.*^^  Market 
value  within  the  meaning  of  the  rule  just  given  is  the  value  at  which  the  article 
shipped  would  sell  in  the  open  market  in  the  quantities  as  carried;  and  where  the 
articles  shipped  are  merchandise  and  shipped  in  large  quantities,  it  is  error  to  meas- 
ure the  damages  sustained  by  the  market  value  of  such  merchandise  when  sold  at 
retail.*'®  A  carrier  cannot  be  held  liable  for  special  damages  resulting  from  a  de- 
lay in  transporting  property,  or  for  other  breach  of  its  contract,  unless  it  had  notice 
at  the  special  use  to  which  the  property  "was  to  be  put  or  of  other  circumstances  out 


tion  at  the  time  of  sale.  San  Antonio  &  A. 
P.  R.  Co.  V.  Turner  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  457,  94  S.  W.  214;  Chicag-o,  etc.,  R. 
Co.  V.  Calvert  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  642,  91  S.  W.  825;  Carpenter  v.  Balti- 
more &  O.  R.  Co.  [Del.]  64  A.  252.  Batteries 
•were  packed  in  excelsior  in  open  crates  and 
marked,  "Handle  with  care.  Batteries.  This 
side  up."  Damages  were  claimed  caused  by 
turning  the  crates  over.  Whether  such  dam- 
age was  within  the  contemplation  of  the 
parties  was  held  a  question  for  the  jury. 
Hoye  V.  Pennsylvania  R.  Co.,  100  N.  T.  S. 
190.  Where  live  stock,  injured  while  being 
transported,  is  shown  to  have  a  market  value 
at  its  destination,  the  measure  of  damages 
is  the  difference  between  the  market  value 
in  the  injured  and  uninjured  condition. 
Texas  &  P.  R.  Co.  v.  Dishman  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  656,  91  S.  W.  828; 
Illinois  Cent.  R.  Co.  v.  Holt  [Ky.]  92  S.  W. 
640;  Gulf,  etc.,  R.  Co.  v.  Batte  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  581.  94  S.  W.  345; 
Wabash  R.  -Co.  v.  Campbell,  117  Til.  Ar-n. 
630;  Cincinnati,  etc.,  R.  Co.  v.  Pendleton 
[Ky.]  96  S.  W.  434.  Where  cars  are  errone- 
ously placarded  "Southern  Caiile,  ineituy 
Indicating  that  they  were  diseased,  the 
measure  of  damages  is  the  difference  be- 
tween the  market  value  of  such  cattle  under 
the  existing  condition  and  the  market  value 
of  other  cattle  of  like  kind  and  quality. 
Wabash  R.  Co.  v.  Campbell,  219  111.  312.  76 
N.  B.  346.  Evidence  of  what  they  subse- 
quently sold  for  held  immaterial.  Id.  The 
measure  of  damages  for  injury  to  horses 
by  rough  handling  and  delay  in  transporta- 
tion is  the  difference  between  the  reasonable 
market  value  at  destination,  when  and  in  the 
condition  they  arrived,  and  what  it  would 
have  been  had  there  been  no  negligence. 
St.  Louis,  etc.,  R.  Co.  v.  Berry  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  600,  93  S.  W.  1107. 
61.  Where  household  goods  in  use  are  In- 
jured or  lost  while  being  transported,  the 
measure  of  damages  is  the  difference  in  their 
actual  value  just  prior  to  and  just  sub- 
sequent to  their  injury  or  loss,  not  the 
difference  in  market  value  at  second  hand 
stores  at  or  nearest  their  destination.    Bene- 


dict V.  Chicago,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  935,  91  S.  W.  811.  Exclusion 
of  evidence  of  "actual"  value  of  such  goods 
on  ground  that  witnesses  were  not  com- 
petent to  testify  to  "market  value,"  held  error. 
Id.  Where  only  a  part  of  a  shipment  is 
damaged  but  the  entire  shipment  is  sold  as 
damaged  goods,  the  sale  price  does  not  con- 
stitute evidence  of  the  value  of  the  goods 
in  the  damaged  state.  D'Olier  v.  New  York, 
etc.,  R.  Co.,  98  N.  Y.  S.  649.  Where  a  car- 
rier negligently  delays  a  shipment  of  a 
threshing  machine  until  a  sale  thereof  is 
lost,  and  subsequently  converts  the  same, 
the  measure  of  dam'ages  is  the  sale  price. 
Missouri  Pac.  R.  Co.  v.  Peru-Van  Sandt  Imp. 
Co.    [Kan.]    85    P.    408. 

62.  Where  it  does  not  appear  that  ma- 
chinery shipped  has  a  market  value  at  its 
destination,  the  cost  of  repairing  injuries 
caused  while  being  transported  may  be 
shown.  Chicago,  etc.,  R.  Co.  v.  Calvert  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  642,  91  S.  W. 
825. 

«3.     Isham  v.   Erie   R.  Co.,   98   N.   Y.   S.   609. 

64.  The  measure  of  liability  is  not  the 
difference  between  what  the  shipment 
brought  and  the  aggregate  value  at  $50  per 
head.  Lee  v.  Wabash  R.  Co.  [Mo.  App.]  94 
S.    W.    991. 

65.  Damaged  cotton  which  had  to  be  re- 
picked  to  make  it  marketable.  Houston,  etc., 
R.  Co.  V.  Bath  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  117,  90  S.  W.  55.  For  injuries  to  ani- 
mals in  transit,  the  owner,  after  expend- 
ing labor  and  money  in  treating  them,  can 
recover  only  the  difference  in  tlieir  value 
in  the  condition  they  should  have  reached 
their  destination  and  their  value  after  such 
labor  and  money  had  been  expended,  plus 
reasonable  expenditures.  St.  Louis,  etc..  R. 
Co.  V.  Foster  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
911,   89    S.   W.    450. 

66.  Atchison,  etc.,  R.  Co.  v.  Nation  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  956,  92  S.  W. 
823. 

67.  Atlantic,  etc.,  R.  Co.  v.  Howard  Sup- 
ply Co.    [Ga.]    54   S.   E.    530. 

68.  Chicago,  etc.,  R.  Co.  v.  Broe  [Okl.]  86 
P.    441. 
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of  wliich  the  special  damaofes  arose.°^  The  notice  must  have  been  such  that  the 
special  damag•e^i  claimed  ought  reasonably  to  liave  been  in  contemplation  of  the  par- 
tial at  the  time  the  contract  for  shipment  was  made.'°  Such  notice  must  have  been 
given  at  the  time  the  contract  for  transportation  was  made.  Notice  after  property 
has  been  shipped  of  circumstances  which  render  special  damages  a  probable  conse- 
quence of  delay  does  not  affect  the  original  contract  so  as  to  render  the  carrier 
liable  for  such  damages,  although  the  subsequent  delay  is  unreasonable.''^  Dam- 
ages accruing  after  a  delivery  or  tender  of  the  goods  to  the  consignee  are  not  re- 
coverable.'-    A  consignee  cannot,  by  declining  to  receive  a  delayed  shipment,  convert 


69.  Illinois  Cent.  R.  Co.  v.  Johnson  [Tenn.] 
94  S.  W.  600.  Where  a  railroad  failecl  to  de- 
liver goods  ■within  the  time  agreed,  los.s  of 
business,  worry,  and  anxiety,  expense  in 
preparing  for  prompt  arrival,  etc.,  cannot 
be  recove:  sd  for  where  it  does  not  appear 
that  the  carrier  had  notice  of  such  facts  at 
the  time  of  the  shipment.  Guess  v.  South- 
ern R.  Co.  [S.  C]  53  S.  E.  421.  For  delay 
in  delivering  a  part  of  well  boring  machin- 
ery, a  carrier  is  liable  only  for  the  rental 
value  of  the  machinery  it  had  in  its  posses- 
sion, not  for  the  rental  value  of  the  entire 
outfit.  Illinois  Cent.  R.  Co.  v.  Johnson 
[Tenn.]  94  S.  W.  600.  Profits  which  would 
have  accrued  upon  a  contract  for  the  sale 
of  goods  may  not  be  recovered  from  a  car- 
rier in  an  action  for  delay  in  transporting 
the  goods,  where  it  does  not  appear  that  such 
contract  ■was  in  the  contemplation  of  the 
parties  at  the  time  the  carrier  received  the 
goods.  Goodin  v.  Southern  R.  Co.  [Ga.]  54 
S.  E.  720.  Where  a  railroad  company  dam- 
aged the  wedding  trousseau  of  a  bride  to 
be,  the  mental  anguish  of  the  prospective 
groom  is  too  remote  to  constitute  an  ele- 
ment of  damage  where  the  company  did  not 
know  of  the  intended  marriage.  EUer  v. 
Carolina  &  N.  W.  R.  Co.,  140  N. 'C.  140,  52 
S.  E.  305.  Damages  recoverable  from  a  car- 
rier for  delay  in  transporting  theatrical 
scenery  and  property,  where  the  carrier  had 
notice  that  such  property  was  to  be  used  at 
a  widely  advertised  exhibition,  and  also  that 
the  shipper  was  under  a  great  expense  in  the 
use  of  the  property,  are  the  ordinary  gross 
receipts  from  tlie  use  of  such  property,  le.ss 
expense  saved  b.v  not  using  it.  Weston  v. 
Boston,  etc.,  R.  Co.,  190  Mass.  298,  76  N.  E. 
1050.  "Where  a  threshing  outfit  was  shipped 
to  a  certain  point  to  perform  contracts  for 
threshing,  and  the  railroad  company's  agent 
was  informed  of  this  fact  prior  to  the  ship- 
ment, the  shipper  could  recover  for  profits 
lost  on  contracts  which  he  had  made  and 
could  not  perform  because  of  delay  neces- 
sitated by  repairs  to  the  injured  outfit. 
Chicago,  etc.,  R.  Co.  v,  Calvert  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  642.  91  S.  W.  825. 
Where  carrier  had  notice  that  feed  shipped 
was  for  certain  cattle,  and  that  the  shipper 
was  depending  on  it,  the  carrier  was  liable 
for  depreciation  in  the  value  of  the  cattle 
directly  and  proximately  caused  by  delay  in 
delivering  the  feed.  Illinois  Cent.  R.  Co.  v. 
Mossbarger  [Ky.]  91  S.  W.  1121.  Where  car- 
rier agreed  tO'  transport  fruit  to  New  York 
in  time  for  sailing  of  a  certain  vessel,  on 
v.'hich  refrigerated  space  had  been  reserved, 
but  failed  to  do  so,  the  damage  recoverable 
■v>;^as  the  difference  between  the  value  of  the 
fruit    at    New    York    when    it    should    have 


been  delivered,  and  its  value  at  the  time 
it  was  delivered,  together  with  the  amount 
paid  for  space  on  the  vessel.  Frey  v.  New 
York,  etc..  R.  Co.,  100  N.  Y.  S.  225.  Where 
a  consignee,  after  the  arrival  of  feed  at 
its  destination,  stated  to  the  carrier's  agent 
that  he  was  out  of  feed  and  that  failure  to 
g§t  it  would  mean  a  great  loss,  and  solely 
through  fault  of  the  agent  delivery  was  not 
made,  the  consignee  was  entitled  to  special 
damages,  though  notice  of  the  facts  was  not 
given  at  the  time  of  making  the  contract 
of  carriage.  Bourland  v.  Choctaw,  etc.,  R. 
Co.  [Tex.]  14  Tex.  Ct.  Rep.  503,  90  S.  W. 
483.  In  view  of  the  evidence,  instruction 
tliat  plaintiff  could  recover  special  damages 
for  nondelivery  of  feed  after  arrival  at 
destination,  if  defendant's  agent  was  noti- 
fied of  the  circumstances  "before  or  at  the 
time  of  the  arrival  of  the  feed,"  held  not 
prejudicial  to  defendant.  Id.  In  action  for 
delay  in  shipping  cattle,  held  error  to  allow 
plaintiff  to  prove  the  price  at  which  he  had 
contracted  to  sell  the  cattle,  defendant  not 
having  had  notice  of  the  contract.  Fort 
Worth  &  D.  C.  R.  Co.  v.  Hamm  [Tex.  Civ. 
-A^pp.]  15  Tex.  Ct.  Rep.  202,  93  S.  W.  215. 
Where  delay  in  shipment  caused  loss  of  one 
sale,  and  a  sale  was  made  to  another,  dam- 
age recoverable  was  the  difference  between 
price  obtainable  in  first  sale  and  price  ob- 
tained in  second.  Texas  &  P.  R.  Co.  v. 
Stewart  [Tex.  Civ.  App.]  96  S.  W.  106.  For 
breach  of  a  contract  by  a  carrier  to  un- 
load stock  at  an  intermediate  point,  where 
it  was  known  to  the  agent  of  the  carrier 
that  it  was  the  shipper's  intention  to  .sell 
at  such  point,  the  carrier  is  liable  for  all 
damages  resulting.  Evidence  is  admissible 
to  show  that  the  shipper  had  made  arrange- 
ments to  handle  the  stock  at  such  point; 
that  he  could  have  secured  a  rebate  from 
such  point  to  destination;  that  the  stock 
had  contracted  a  disease  at  the  point  to 
which  they  were  erroneously  shipped  and 
expenses  were  incurred  in  reshipping  them. 
Southern  Kan.  R.  Co.  v.  Cox  [Tex.  Civ.  App.J 
95    S.   W^    1124. 

70.  "Where  agent  was  only  told  that  cer- 
tain pipe  was  badly  needed,  the  carrier  was 
not  put  on  notice  that  a  delay  in  delivery 
would  result  in  loss  of  a  contract  for  bor- 
ing a  well,  and  necessitate  purcliase  of  new 
boring  machinery.  Illinois  Cent.  R.  Co.  v. 
Johnson    [Tenn.]    94   S.   W.   600. 

71.  Illinois  Cent.  R.  Co.  v.  Johnson  [Tenn.] 
94    S.    W.    600. 

72.  In  an  action  for  injuries  to  hogs  in 
transit,  a  carrier  is  not  liable  for  any  loss 
occurring  after  delivery  of  the  hogs  at 
destination  and  reshipment  by  the  owner 
over    another    road    to    a    different    market. 
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the  carrier  into  a  tort  feasor  and  hold  him  liable  in  trover  for  the  value  of  the  prop- 
erty." Only  damages  proximately  caused  by  the  carrier's  negligence  may  be  re- 
covered.''* 

For  a  breach  of  a  carrier's  duty  owed  to  passengers,  the  damages  recoverable 
include  com.pensation  for  mental  suffering  and  humiliation,  bodily  injury,  discomfort 
and  inconve2iience,  as  well  as  for  pecuniary  loss.^^     Punitive  damages  are  recovera- 


lUinois  Cent.  R.  Co.  v.  Holt  [Ky.]  92  S.  W. 
540.  Where  goods  are  injured  in  transit 
by  the  negligence  of  the  carrier,  there  is  no 
liability  for  injury  or  depreciation  in  value 
after  their  arrival  and  the  consignee's  re- 
fusal to  accept  them.  Carpenter  v.  Balti- 
more &  O.  R.  Co.  [Del.]  64  A.  252.  Where 
a  carrier  fails  to  deliver  goods  on  the  date 
agreed  but  notifies  the  consignee  of  their 
airival  a  few  days  later,  and  offers  to  re- 
turn the  goods  to  the  consignor  within  ten 
days  but  receives  an  evasive  reply,  the  con- 
signor is  not  entitled  to  remain  dumb  av/ai-t- 
ing  an  actual  return  of  the  goods  for  the 
purpose  of  increasing  his  damages.  Clark 
V.  American  Exp.  Co.  [Iowa]  106  N.  W.  642. 
Where  shipper  of  fruit,  which  was  de- 
layed in  transportation  to  New  York,  ar- 
riving too  late  to  be  sent  on  a  vessel  on 
which  the  shipper  had  engaged  refrigerated 
space,  sent  it  to  England  on  a  later  vessel 
which  had  no  refrigerated  space,  instead  of 
selling  in  New  York,  and  the  fruit  arrived 
in  Liverpool  in  a  damaged  condition,  the 
shipper  could  not  recover  for  the  depreciat- 
ed market  value  at  Liverpool.  Frey  v.  New 
York,  etc.,  R.  Co.,  100  N.  Y.  S.  225. 

73.  Hence,  consignee,  who  bought  new 
machinery,  could  not  refuse  to  receive  old 
machinery  delayed  in  shipment,  and  recover 
difference  between  those  shipped  and  what 
he  paid  for  the  new.  Illinois  Cent.  R.  Co.  v. 
Johnson  [Tenn.]  94  S.  W.  600.  Where  ex- 
press company  lost  a  trunk  and  could  not 
deliver  it  when  demanded,  but  later  found 
and  tendered  it,  it  was  liable  only  for  dam- 
ages caused  by  the  delay,  and  not  as  for 
conversion.  Wells,  Fargo  &  Co.  v.  Hanson 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  495,  91  S.  W. 
321. 

74.  Where  in  an  action  against  a  carrier 
for  failure  to  furnish  cars  to  transport  sheep 
as  per  Its  agreement  it  appeared  that  the 
plaintiff,  an  experienced  shipper,  took  out 
of  the  car  furnished  more  sheep  than  was 
necessary  to  relieve  the  crowded  condition 
of  the  car  furnislied,  knowing  that  they 
would  deteriorate  while  waiting  for  other 
cars,  he  could  not  recover  for  such  deteriora- 
tion. Ficklin  v.  Wabash  R.  Co.  [Mo.  App.] 
92  S.  W.  347.  A  common  carrier  is  not  re- 
sponsible for  injury  occasioned  by  bad  or 
imperfect  packing  or  other  negligence  of 
the  shipper,  nor  for  ordinary  wear  and  tear 
of  goods  in  course  of  transportation  nor 
for  ordinary  loss  or  deterioration  in  quality 
or  o,uantity,  nor  any  inherent  infirmity  or 
tendency  to  depreciate  or  damage.  Carpen- 
ter v.  Baltimore  &  O.  R.  Co.  [Del.]  64  A. 
252. 

75.  Mental  distress  caused  by  having  to 
borrow  money  on  a  train  from  a  stringer,  the 
passenger's  ticket  having  been  refused,  is  a 
pror>er  elf^ment  of  damage.  Missouri,  etc., 
R.  Co.  V.  Welch  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    139,    91    S.    W.    621.     Inconvenience    and 


discomfort  resulting  from  Inability  to  secure 
a  berth  on  a  train,  owing  to  lack  of  funds 
caused  by  cash  fare  being  demanded,  the 
passenger's  ticket  being  refused,  held  a  prop- 
er element  of  recovery.  Id.  A  passenger 
who  is  negligently  carried  beyond  his  des- 
tination may  recover  for  injuries  sustained 
in  walking  back  if  walking  was  reasonable 
under  the  circumstances,  otherwise  only  the 
reasonable  cost  of  a  carriage,  and  compensa- 
tion for  delay.  Chesapeake  &  O.  R.  Co. 
V.  Lynch  [Ky.]  89  S.  W.  517.  Compensatory 
damages  may  be  recovered  for  physical  in- 
convenience, discomfort,  and  pain  resulting 
from  a  breach  of  contract  to  reserve  a  draw- 
ing room  in  a  sleeping  car  for  a  man  and 
his  wife,  who  in  consequence  are  compelled 
to  sit  up  the  greater  part  of  the  niglit  and  to 
change  cars  twice,  and  a  verdict  of  $125 
recovered  therefor  is  not  excessive.  Pull- 
man Co.  V.  Willett,  7  Ohio  C.  C.  (N.  S.)  173. 
For  failure  of  a  train  to  stop  at  a  flag  station 
for  a  passenger,  inconvenience  resulting 
directly  from  the  negligence  is  an  element 
of  damages.  Millions  v.  Southern  R.  Co., 
72  S.  C.  442,  52  S.  B.  41.  Where  a  railroad  sta- 
tion agent  misrepresents,  to  persons  desiring 
to  pvirchase  tickets,  the  best  route  to  take, 
and  his  advice  is  acted  upon,  and  because 
of  such  misrepresentation  the  passengers  are 
on  the  road  longer  than  was  necessary,  and 
were  required  to  make  several  unnecessary 
changes,  d-uring  one  of  which  the  passenger 
was  injured,  he  may  recover  for  such  injuries 
and  for  being  required  to  make  the  greater 
number  of  changes  as  w^ell  as  for  delay. 
St.  Louis,  etc.,  R.  Co.  v.  White  [Tex.]  14  Tex. 
Ct.  Rep.  168,  89  S.  W.  746.  In  an  action 
for  mistreatment  of  plaintiff  and  her  sick 
daughter,  while  passengers,  the  carrier's  ser- 
vants refusing  tliem  assistance  in  getting 
off  the  train,  whereby  they  were  delayed 
and  caused  much  trouble  in  getting  hotel 
accommodations,  such  delay  and  trouble,  and 
plaintiff's  consequent  mental  suffering,  were 
elements  of  damage.  Gulf,  etc.,  R.  Co.  v. 
Coopwood  [Tex.  CiV.  App.]  96  S.  W.  102. 
For  wrougful  e.iection  from  a  train  a  pas- 
senger may  recover  compensation  for  loss 
of  time,  humiliation,  inconvenience,  and  suf- 
fering in  mind  and  body.  Missouri,  etc., 
R.  Co.  V.  Smith  [Ind.  T.]  89  S.  W.  668.  A 
passenger  wrongfully  ejected  may  recover 
just  compensation,  including  time  lost, 
physical  inconvenience,  and  mental  suffering 
or  humiliation,  and  is  not  limited  to  his 
mere  pecuniary  loss.  Ammons  v.  Southern 
R.  Co..  140  N.  C.  196,  52  9.  E.  731.  Held 
error  to  refuse  to  charge  that,  if  plaintiff 
had  a  contagious  disease  when  he  present- 
ed hirns'='lf  for  passage  on  defendant's  cars, 
he  could  recover  only  the  sum  paid  for  the 
sleeping  car  space  with  interest.  Pullman 
Co.  V.  Krauss  [Ala.]  40  So.  398.  In  an  action 
against  a  carrier  for  failure  to  stop  and  re- 
ceive   a    passenger,    the    price    of    the    ticket 
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ble  when  tlie  breach  of  duty  is  attended  by  aggTavating  circumstances^*'  For  loss 
of  a  passenger's  baggage,  the  carrier  is  liable  only  for  the  value,  not  necessarily  the 
market  value,  but  the  value  for  the  use  of  Ihe  owner.'^^  In  the  absence  of  notice  of 
special  circumstances  there  can  be  no  recovery  for  the  expense  or  trouble  incurred 
in  the  effort  to  recover  it  or  for  being  deprived  of  its  use,  or  for  the  cost  of  other 
apparel.''** 

Actions  for  failure  to  deliver  telegrams  or  for  erroneous  transmission  or  de- 
layed delivery  are  usually  considered  actions  ex  contractu,  and  the  measure  of  dam- 
ages is  the  rule  applied  in  other  actions  based  upon  breach  of  contract.^"  There  is  a 
conflict  of  authority  on  the  question  whether  the  measure  of  damages  is  governed  by 
tlie  law  of  the  place  where  a  telegram  is  liled  for  transmission  or  the  place  of  de- 
livery.^'' In  many  jurisdictions  recovery  may  in  such  case  be  had  for  mental  an- 
guish*^ as  well  as  for  pecuniary  loss.     In  either  ca.se  the  damages  claimed  must  l^c 


is  an  element  of  damage.  Caldwell  v.  Atlan- 
tic Coast  Line  R.  Co.  [S.  C]  55  S.  E.  131. 
Instruction  held  not  to  encourag-e  jury  to 
find  punitive  damages.  Id.  VvHiere  a  sleep- 
ing car  passenger  was  compelled  to  lea^-e 
the  car  by  threats  and  arguments  beyond 
the  limit  of  persuasion,  attracting  the  at- 
tention of  others  to  her  and  causing  humilia- 
tion, the  question  of  mental  suffering  v.'as 
properly  submitted.  Pullman  Palace  Car  Co. 
V.  Hocker  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
330,  93  S.  W.  1009.  If  by  mistake  a  common 
carrier  through  its  agents  ejects  from  its 
train  a  passenger  who  has  not  forfeited 
his  rights  it  is  liable  in  damages,  the  good 
faith  of  the  agents  being  only  available  in 
defeating  a  recovery  of  punitive  damages. 
Seaboard  Air  I-ine  R.  Co.  v.  O'Quin.  124 
Ga.  357,  52  S.  E.-  427.  Where  a  passenger 
was  wrongfully  required  by  the  brakeman 
to  leave  the  car  but  was  immediately  given 
permission  to  return,  she  could  recover  com- 
pensation for  leaving  and  returning.  If  the 
brakeman  insulted  her  the  jury  might  in 
their  discretion  award  punitive  damages  not 
exceeding  the  amount  claimed  in  the  peti- 
tion. Southern  R.  Co.  v.  Thurman  [Ky.]  90 
S.  VS^  240.  Compensatory  damages  for  the 
manner  of  ejecting  a  passenger,  there  being 
no  question  of  the  right  to  eject,  is  com- 
pensation for  any  loss  of  time  and  any  pain 
and  suffering  by  reason  of  any  unnecessary 
force  used  in  ejecting  her,  and  for  any 
humiliation  suffered  by  reason  of  abusive 
language  used  toward  her.  Louisville  &  N. 
R.   Co.  V.  Fowler  [Ky.]    96  S.  W.   568. 

70.  See,  also,  supra  §  1,  Bxemplai-y  Dam- 
ages. To  entitle  a  passenger  to  punitive  dam- 
ageg  for  wrongful  expulsion  from  a  train, 
the  expulsion  must  be  attended  by  such  cir- 
cumstances as  show  rudeness,  insult,  or  cir- 
cumstances calculated  to  humiliate  him. 
Such  damages  are  not  warranted  where  the 
passenger  is  merely  told  that  he  must  get 
ofl'  unless  he  pays  his  fare,  and  on  his  re- 
fusal the  train  is  stopped  and  he  alights 
without  anything  further  being  said.  Am- 
mons  V.  Southern  R.  Co..  140  N.  C.  196,  52  S. 
E.  731.  Code  1902.  c.  2139,  covers  all  dam- 
ages for  willful  failure  of  a  railroad  to  give 
signals  as  required  by  §  2132,  and  punitive 
damages  may  be  recovered  thereunder  in  a 
proper  case.  Cole  v.  Blue  Ridge  R.  Co.  [S. 
C]  55  S.  E.  126.  Though  the  words  "willful" 
and  "wanton"  were  not  included  in  the  com- 


plaint, the  word  "reckless"  was  sufficient 
to  authorize  a  recovery  of  punitive  damages 
under  Code  1902.  §  2139,  for  failure  to  give 
signals  at  a  railroad  crossing.  Id.  In  an 
action  for  failure  to  transport  a  passenger, 
instruction  that  to  warrant  punitive  dam- 
ages there  must  be  willfulness,  wantonness, 
recklessness,  and  an  utter  disregard  of  the 
rights  of  the  person  injured,  held  not  errone- 
ous on  the  ground  th.at  any  one  of  tlie  ele- 
ments is  sufficient.  Tucker  v.  Southern  R. 
Co.    [S.    C]    55    S.    E.    154. 

77,  78.  Turner  v.  Southern  R.  Co.  [S.  C] 
54    S.    E.    825. 

79.     See    supra    §    4    A. 

SO.  A  statute  authorizing  recovery  from 
telegraph  companies  doing  business  in  the 
state  for  mental  anguish  resulting  from 
negligence  in  receiving,  sending,  or  deliver- 
ing messages,  authorizes  such  recov- 
ery, though  such  element  cannot  be  con- 
sidered in  the  state  where  the  telegram  was 
sent.  Western  Union  Tel.  Co.  v.  Ford  [Ark.] 
92  S.  W.  528.  The  measure  of  damages  for 
df-lay  in  delivering  a  telegram  is  not  govern- 
ed by  the  laws  of  the  state  from  which  the 
telegram  was  sent.  Hughes  v.  Western  Un- 
ion Tel.  Co.,  72  S.  C.  516,  52  S.  E.  107.  For 
contra  view,  see  4  C.  L.  1665. 

81.  The  sender  of  a  telegram  can  recover 
for  mental  anguish  suffered  as  a  proximate 
consequence  of  a  failure  to  deliver  his  mes- 
sage. Western  Union  Tel.  Co.  v.  Long  [Ala.] 
41  'So.  965.  Kirby's  Dig.  §  7947,  authoriz- 
ing recovery  for  mental  anguish  resulting 
from  negligence  in  delivery  of  telegrams,  ap- 
plies to  railroads  operating  telegraph  lines, 
a.s  well  as  to  telegraph  companies.  Arkan- 
sas &.  L.  R.  Co.  V.  Stroude  [Ark.]  91  S.  W.  18. 
There  may  be  a  recovery  for  mental  anguish 
for  failure  to  deliver  a  telephone  message 
as  well  as  for  nondelivery  of  a  telegram. 
Cumberland  Tel.  &  T.  Co.  v.  Atherton  [Ky.] 
91  S.  W.  257.  Refusal  of  a  telegraph  com- 
pany to  transmit  a  message  from  a  wife  to 
a  husband  announcing  death  of  one  child 
and  sickness  of  another,  and  requesting  him 
to  attend  the  funeral,  authorizes  a  recov- 
ery for  mental  anguish  suffered  by  the  send- 
er. Western  Union  Tel.  Co.  v.  S'mmons  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  349,  93  S.  W.  6^6. 
In  Indiana,  damages  are  not  recoverable  for 
mental  anguish  alone.  Kngy  v.  Western  Un- 
ion Tel.  Co.  rind.  App.]  76  N.  E.  792.  Rev. 
St.    1899,    §    1259,    providing    for    liability    for 
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such  as  arise  naturally  and  directly  from  the  wrongful  act  or  negligence  of  the  tele- 
graph company/^  or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties,  as  the  probable  result  of  a  breach  of  the  comjiany's  con- 
tract to  transmit  correctly  and  witliin  a  reasonable  time.*^  Hence,  tlie  message 
must  on  its  face  apprise  the  company  of  its  importance,'^*  unless  notice  of  its  im- 
portance and  the  probable  consequence  of  a  failure  to  deliver  promptly  is  other\nbe 
gjygji  85  j^  must  be  made  to  appear  tliat  the  damage  complained  of  would  have 
been  prevented  by  a  prompt  and  correct  transmission  and  deliverj^,^^  and  that  the 


neg-lig-ence  in  transmission  of  telephone  and 
telegraph  messages,  is  held  not  to  apply  to 
foreign  companies  doing  business  in  Mis- 
souri. McCarty  v.  Western  Union  Tel.  Co., 
116  Mo.  App.  441,  91  S.  W.  976.  Plaintiff  held 
not  entitled  to  recover  for  mental  anguish 
for  failure  to  deliver  a  telegram  where  de- 
fendant company  did  not  have  notice  of  her 
interest  in  the  telegram.  Poteet  v.  Western 
Union  Tel.  Co.   [S.  C]   55  S.  E.  113. 

82.  McCarty  v.  Western  Union  Tel.  Co.,  116 
Mo.  App.  441,  91  S.  W.  976.  For  delay  in 
delivery  of  a  message  to  an  agent  telling 
him  not  to  pay  more  than  $3  per  barrel  for 
rice  where  he  had  been  paying  $3.25,  and  no 
rice  was  sold  at  such  latter  price  the  day  he 
should  have  received  the  telegram  except  to 
him,  the  sender  was  held  entitled  to  recover  an 
amount  equal  to  25  cents  per  barrel  on  the 
rice  purchased  at  that  price  as  a  result  of  its 
negligence.  Western  Union  Tel.  Co.  v.  Hous- 
ton Rice  Mill.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  652,  93  S.  W.  1084.  Where  company 
failed  to  deliver  telegram  to  sender's  broth- 
er asking  him  to  send  money  to  sender's 
son  who  was  sick,  the  sender's  loss  caused 
by  selling  furniture  and  tools  at  a  sacrifice 
to  raise  money  for  the  son  and  his  mental 
suffering  caused  by  the  son's  sickness  and 
death  were  too  remote  to  be  recoverable  ele- 
ments of  damage.  Gooch  v.  V\'estern  Union 
Tel.  Co.  [Ky.]  90  S.  W.  587.  There  can  be 
no  recovery  for  mental  anguish  for  failure 
to  deliver  a  telegram  which  is  a  mere  con- 
tinuance of  a  state  of  mind  existing  at  the 
time  the  message  is  sent.  Western  Union 
Tel.  Co.  v.  Craven  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  819.  95  S.  W.  633.  In  an  action  for 
failure  to  deliver  a  telegram  which  informed 
the  telegraph  company  that  the  addressee's 
wife  was  sick  in  child  birth,  damages  for 
mental  suffering  resulting  from  inability  to 
attend  at  the  death  or  burial  of  the  child 
cannot  be  recovered  unless  the  death  oc- 
curred during  ppcrturition.      Id. 

S3.  The  rule  that  where  special  damages 
are  sought  to  be  recovered  for  breach  of  a 
contract  it  must  be  made  to  appear  that  the 
person  against  whom  a  recovery  is  sought 
had  notice  of  the  special  circumstances  out 
of  which  the  damages  claimed  arose,  is  held 
applicable  in  actions  for  negligence  in  the 
delivery  of  telegrams,  whether  the  particular 
action  is  ex  contractu  or  ex  delicto,  or  wheth- 
er the  damages  sought  are  for  mental  suffer- 
ing or  pecuniary  loss.  Western  Union  Tel. 
Co.  V.  Hogue   [Ark.]   94  S.  W.  924. 

84.  Where  the  character  of  the  message 
is  such  as  to  indicate  that  unless  an  an- 
swer was  received  the  sender  would  under- 
take a  journey,  in  an  action  for  negligent 
failure  to  deliver  such  telegram,  the  journey 
having    been    made,    the    cost    thereof    is    an 


element  of  damage.  Hall  v.  Western  Union 
Tel.  Co.,  139  N.  C.  369,  52  S.  E.  50.  Where 
a  message  shows  on  its  face  that  a  busi- 
ness transaction  is  contemplated  and  that 
negligence  in  its  transmission  may  reason- 
ably be  attended  with  loss,  the  actual  dam- 
ages resulting  from  a  mistake  in  transmis- 
sion may  be  recovered.  Owing  to  mistake  in 
telegram,  parties  to  a  sale  masunderstood 
each  other  as  to  price  offered  and  seller  lost 
on  the  deal.  McCarty  v.  Western  Union  Tel. 
Co.,  116  Mo.  App.  441,  91  S.  W.  976.  A  tele- 
gram reading  "I  will  be  there  on  the  even- 
ing train"  held  not  to  give  notice  to  com- 
pany of  its  importance  so  as  to  warrant  re- 
covery for  mental  anguish  for  its  nondeliv- 
ery, where  the  sender  and  person  to  whom 
it  was  sent  were  engaged,  and  the  message 
related  to  the  time  of  the  marriage.  West- 
ern Union  Tel.  Co.  v.  Hogue  [Ark.]  94  S.  W. 
924.  Following  telegram  held  to  give  notice 
of  its  importance  and  to  warrant  recovery 
for  mental  anguish  of  sender  caused  by  non- 
delivery: "My  baby  is  dead.  'Phone  Mr. 
Green  also  H.  M.  Ijong  at  Dr.  Sherman's 
at  Lathomville.  I  will  be  at  your  place  to- 
night. Meet  us  with  conveyance."  Western 
Union  Tel.  Co.  v.  Long  [Ala.]  41  So.  965. 
Where  an  agent  of  a  telegraph  company  can 
see  from  the  message  to  be  sent  that  the 
wife  of  tlie  addressee  is  sick,  it  is  charged 
with  notice  of  the  character  of  the  sickness. 
Western  Union  Tel.  Co.  v.  Craven  [Tex.  Civ. 
App.]    14    Tex.    Ct.    Rep.    819,    95    S.    W.    633. 

85.  Where  a  telegraph  company  refuses 
to  send  a  telegram  announcing  death  and 
requesting  the  husband  of  the  sender  to  at- 
tend the  funeral,  and  all  the  circumstances 
are  explained  to  the  agent,  the  company  is 
chargeable  with  notice  that  the  funeral  could 
be  postponed  until  the  arrival  of  the  sendee, 
and  is  liable  for  mental  anguish  resulting 
from  his  nonattendance.  Western  Union 
Tel.  Co.  V.  Simmons  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  349,  93  S.  W.  686.  Where  a  wife 
who  missed  a  train  writes  out  a  telegram 
to  her  husband  and  informs  the  operator 
that  if  it  is  not  delivered  her  husband  will 
be  worried,  the  company  is  charged  with 
notice  that  if  the  telegram  is  not  delivered 
actionable  suffering  and  mental  anguish 
may  result.  Dayvis  v.  Western  Union  Tel. 
Co.,  139  N.  C.  79,  51  S.  E.  S9S.  Where  mes- 
sage read:  "Bob  fatally  shot.  Want  Min- 
nie at  once,"  and  sender  told  operator  the 
persons  mentioned  were  brother  and  sister, 
the  company  had  notice  of  the  importance  of 
the  message,  and  that  the  sister  would  suf- 
fer if  the  message  were  not  promptly  deliv- 
ered. Western  Union  Tel.  Co.  v.  Campbell 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  484,  91  S. 
W.    312. 

8G.     Where  an  agent  is  in  the  office  outside 
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party  complaining  was  free  from  contributory  negligence."  Mental  anguish  will  be 
I)resumed  as  a  consequence  of  the  nondelivery  of  an  important  social  message  only 
when  a  close  relationship  between  the  complaining  party  and  the  person  whom  the 
message  concerns  is  showTi.^^  jSTorainal  damages  at  least  may  be  recovered  for  non- 
delivery of  a  message/^  and  if  the  default  of  the  company  is  made  mischievous  to 
a  party  only  by  some  other  intervening  cause,  only  such  damages  may  be  had.^** 

(§4)  G.  Contracts  for  services.^^ — ^The  measure  of  recovery  for  wrongful 
discharge  is  the  compensation  for  the  remainder  of  the  term,''^  less  what  the  em- 
ploye has,  or  could,  by  reasonable  diligence,  have  earned. ^^  For  refusal  to  accept 
services,  the  agreed  compensation,  or  reasonable  compensation,^*  less  the  cost  of 
performance,^^  may  be  recovered.  For  failure  to  furnish  agreed  services  the  cost  of 
procuring  such  services,  above  the  agreed  compensation,  may  be  recovered.^® 


of  office  hours  and  receives  a  message  an- 
nouncing serious  iUness,  and  death  occurs 
before  succeeding  office  hours,  the  company 
is  not  liable  for  mental  anguish  caused  by 
absence  from  deceased  while  yet  alive. 
Roberts  v.  Western  Union  Tel.  Co.  [S.  C] 
53  S.  E.  985.  Where  the  only  mental  anguish 
that  could  have  been  suffered  for  delay  in 
delivering  a  telegram  was  from  Inability  to 
attend  a  funeral,  it  was  proper  to  instruct 
that  if  the  recipient  had  no  intention  to  at- 
tend she  could  not  recover.  Id.  Where  de- 
lay in  delivery  of  a  telegram  announcing 
death  makes  it  impossible  for  the  recipient 
to  attend  the  funeral,  but  it  appears  that  he 
probably  would  have  had  time  but  for  the 
delay,  he  maj^  recover  for  anxiety  caused 
by  the  delay,  though  as  a  matter  of  fact 
the  funeral  had  been  fixed  at  a  time  at  which 
he  could  not  arrive.  Hughes  v.  Western  Un- 
ion Tel.  Co.,  72  S.  C.  516,  52  S.  E.  107. 
"W'here  a  telegraph  company  fails  to  deliver 
a  message  announcing  a  death  until  it  is 
too  late  for  the  recipient  to  attend  the  fu- 
neral,, he  cannot  recover  for  deprivation  of 
the  consolation  of  attending  the  funeral,  but 
he  may  recover  for  pain  caused  by  being  de- 
prived of  such  privilege.  Id.  Damages  for 
mental  suffering  caused  by  failure  to  de- 
liver a  telegram  held  not  recoverable  un- 
less physician  summoned  could  have  reached 
the  sender's  sister  before  her  death,  had  the 
m-essage  been  promptly  delivered.  W^estern 
Union  Tel.  Co.  v.  Haley,  143  Ala.  586,  39  So. 
386. 

87.  Where  in  an  action  against  a  tele- 
graph company  for  delay  in  delivering  a  mes- 
sage it  appears  that  no  degree  of  diligence 
or  the  use  of  other  means  of  communica- 
tion could  have  relieved  plaintiff  from  the 
consequences  of  the  company's  default,  it  was 
not  error  to  refuse  to  charge  that,  if  mental 
anguish  could  have  been  prevented  by  using 
other  means  of  communication,  there  could 
be  no  recovery.  Willis  v.  Western  Union 
Tel.  Co.    [S.   C]    53   S.    B.    639. 

88.  A  brother  may  recover  damages  for 
mental  suffering  caused  by  failure  to  deliv- 
er his  telegram  summoning  the  family  phy- 
sician to  attend  his  sick  sister,  if  the  physi- 
cian did  not  attend  her  by  reason  of  the  fail- 
ure to  deliver  the  message.  Western  T'n- 
ion  Tel.  Co.  v.  Haley,  143  Ala.  586.  39  So.  386. 
Mental  anguish  is  not  presumable  in  an 
action  against  a  telegraph  company  for  de- 
lay in  delivering  a  message  which  prevent- 
ed   one    from    attending    the    funeral    of    his 


brother-in-law,  but  must  be  proved.  Alexan- 
der v.  Western  Union  Tel.  Co.  [N.  C]  53 
S.  E.  657.  It  was  proper  for  the  plaintiff 
to  show  that  he  and  his  relative  were  in- 
timate friends,  that  affectionate  relations 
existed  between  them,  and  that  they  felt 
toward  each  other  as  brothers.     Id. 

89.  For  a  negligent  failure  to  deliver  a 
telegram,  plaintiff  is  at  least  entitled  to 
nominal  damages.  Western  Union  Tel.  Co. 
V.  Haley,   143  Ala.   586.   39  So.   386. 

80.  Failure  to  deliver  telegram  asking 
price  of  fruit  to  proper  party  held  not  proxi- 
mate cause  of  sender's  loss  where  he  him- 
self was  negligent  and  another  party's  act 
also  intervened  to  cause  his  loss  on  a  car 
purchase.a.  Western  Union  Tel.  Co.  v.  Bar- 
low   [P'la.]    40    So.    491. 

91.  See  5  C.  L.  922;  also  Master  and  Serv- 
ant,   6   C.   L.   521. 

92.  Contract  for  services  provided  that 
salesman  should  receive  $10  a  week  when 
traveling  and  $20  when  at  home.  Upon  his 
wrongful  discharge  he  was  entitled  to  re- 
ceive as  damage  $20  for  the  remainder  of  the 
term,  his  traveling  being  in  the  discretion 
of  his  employer.  Schreiber  v.  Klingenstein, 
95    N.    Y.    S.    549. 

93.  See  Master  and  Servant,  6  C.  L.  521. 

94.  For  breach  of  contract  to  pay  a  real 
estate  broker  a  certain '  amount  as  commis- 
sion for  procuring  a  purchaser,  the  measure 
is  the  amount  of  the  commission.  Tuffree 
V.  Binford  [Iowa]  107  N.  W^.  425.  For  breach 
of  contract  employing  a  broker  to  procure 
a  purchaser  for  real  estate,  the  measure  is 
either  the  commission  provided  for  in  the 
contract  or  reasonable  compensation.  Dal 
v.  Fischer  [S.  D.]   107  N.  W.  534. 

95.  The  measure  of  damages  for  refusal 
to  allow^  a  building  contractor  to  do  the 
work  contracted  for  is  the  difference  between 
the  contract  price  and  what  the  work  would 
have  cost  if  done  according  to  the  terms  of 
the  contract.  Hayes  v.  Wagner.  220  111.  256, 
77  N.  E.  211.  Instruction  held  to  cover 
proposition  that  in  estimating  damages  for 
breach  of  contract  a  reasonable  reduction 
should  be  made  for  the  expense  and  time 
which  a  completion  of  the  contract  accord- 
ing to  its  terms  would  have  involved.  Mag- 
nolia Metal  Co.  v.  Gale  [Mass.]  78  N.  E. 
128.  In  an  action  by  an  architect  for  fail- 
ure to  allow  performance  of  a  contract  for 
services,  the  architect  was  not  entitled  to 
a  certain  percentage  of  the  actual  cost  of 
the   building   erected   by    defendant,    less   his 
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(§  4)  n.  Promise  of  marriage.^'^ — For  breach  of  marriage  promise  both  the 
actual  and  reputed  wealth  of  the  defendant  are  to  be  considered  in  estimating  dam- 
ages.^® 

§  5.  Measure  and  elements  of  damages  for  torts.  A.  In  general;  miscellane- 
ous torts.^^ — Generally  speaking,  in  actions  ex  delicto,  damages  may  be  recovered  for 
all  tlie  natural  and  probable  consequences  of  the  wrongful  act. 

Alienation  of  affections} — Loss  of  services  may  constitute  an  element  of  dam- 
ages, but  is  not  necessary  to  the  maintenance  of  the  action^  since  the  husband  may 
recover  for  loss  of  consortium,  though  no  other  damage  be  claimed.^  Similarly,  the 
wife,  in  a  suit  for  alienation  of  the  husband's  affections,  may  recover  for  the  loss 
of  consortium,  and  any  other  losses  consequent  upon  the  wrongful  act,  if  of  such  a 
character  that  damages  therefor  are  ascertainable.'*  In  determining  her  pecuniary 
loss  and  loss  of  support,^  the  husband's  earning  capacity  and  financial  condition  may 
be  considered."  Where  two  defendants  are  sued  jointly,  the  reputed  wealth  of  one 
cannot  be  shown  as  an  aid  in  the  measure  of  damages.^  Evidence  tending  to  show 
unhappy  relations  and  want  of  afPcction  between  the  spouses  prior  to  defendant's 
interference  is  admissible  in  mitigation  of  damages.® 

Fraud  and  deceit.^ — To  support  an  action  at  law  for  deceit,  actual  damages 
must  have  resulted.^**  In  some  jurisdictions,  the  measure  of  damages  for  fraud 
inducing  a  purchase  of  property  is  the  difference  between  the  actual  and  the  repre- 
sented value  ;^^  in  others  it  is  the  difference  between  the  contract  price  and  the  fair 
market  valae.^^  When  a  vendor  selling  by  the  acre  misrepresents  the  number  of 
acres  in  the  tract  he  is  liable  to  the  vendee  at  the  specified  price  per  acre  for  the 
difference  between  the  actual  acr&age  and  the  acreage  represented.^^     Where  one  is 


earning's  and  probable  expenses,  where  there 
was  no  finding  as  to  the  last  two  items. 
Fitzhug-h    V.   Mason    [Cal.    App.]    83    P.    282. 

86.  Where  one  who  contracts  to  handle  a 
railroad  company's  freight  at  a  terminal 
point  at  so  much  per  ton  breaks  the  con-: 
tract,  the  company  may  recover  the  differ- 
ence between  the  contract  price  and  the 
reasonable  cost  of  doing  the  work,  it  hav- 
ing assumed  further  performance  but  not 
amounts  paid  by  it  for  Sunday  labor,  nor  the 
amount  paid  the  contractor  after  the  breach. 
Kastern  R.  Co.  v.  Tuteur  [WMs.]  105  N.  W. 
1067. 

97.     See  3  C.  L.  1013. 

88.  McKee  v.  Mouser  [Iowa]  108  N.  W. 
228. 

89,  1.     See    5   C.  L,.   923. 

2,  3.  Gregg  V.  Gregg  [Ind.  App.]  75  N.  E. 
674. 

4.  Gregg  v.  Gregg  [Ind.  App.]  75  N.  E. 
674.  In  fixing  the  amount  of  damages  for 
alienation  of  affections  of  a  husband,  the 
loss  of  his  affection,  society,  support,  and 
protection,  and  the  Injury  to  the  wife's  feel- 
ings, may  be  considered.  Noxon  v.  Reming- 
ton   [Conn.]    61    A.    963. 

5.  Harvey  v.  Harvey  [Neb.]  106  N.  W. 
660. 

6.  Harvey  v.  Harvey  [Neb.]  106  N.  W.  660. 
Evidence  of  the  financial  ability  of  the  de- 
fendant should  be  limited  to  his  reputed 
wealth  in  the  community.  Leavell  v.  Leavell, 
114  Mo.  App.  24,  89  S.  W.  55.  Defendant 
may  prove  that  plaintiff  has  a  separate  in- 
come which  had  been  applied  to  the  family 
expenses.  Dunham  v.  McMichael  [Pa.]  63  A. 
1007. 


7.  Leavell  v.  LeaveU,  114  Mo.  App.  24,  89 
S.    W.    55. 

8.  Humphrey  v.  Pope  [Cal.  App.]  82  P.  223. 

9.  See   5   C.   D.    924. 

10.  Where  farm  was  worth  $20,000,  there 
could  be  no  recovery  by  purchasers  at  that 
price,  though  seller  repre^gented  tliat  he  had 
paid  $20,000,  whereas  he  had  in  fact  only 
paid  $16,000.  Thompson  v.  Newell  [Mo.  App.l 
94   S.   W.   557. 

11.  The  measure  of  damages  for  fraudu- 
lent misrepresentations  as  to  the  character 
of  a  rooming  house  sold  is  the  difference 
between  the  real  and  represented  value  of 
the  house.  Walsh  v.  Meyer,  40  Wash.  650, 
82  P.  938.  In  an  action  by  a  vendee  to  re- 
cover for  fraudulent  misrepresentations  as 
to  the  rent  received  by  the  vendor,  the  meas- 
ure of  damages  is  the  difference  between  the 
market  value  of  the  property  if  it  had 
brought  in  the  rent  represented  and  its  ac- 
tual market  value.  Ettlinger  v.  Weil  [N. 
Y.]  77  N.  E.  31.  Value  of  property  if  it 
had  been  as  represented,  regardless  of  the 
price  at  which  it  was  sold,  is  the  criterion 
is  determining  the  damages  sustained.  Mc- 
Cabe   V.   Desnoyers    [S.   D.]    108  N.   W.    341. 

13.  AVhere  vendor  said  he  vrould  sell  at 
cost,  $20,000,  but  the  land  only  cost  him 
$16,000,  there  could  be  no  recovery,  the  land 
being  proved  to  be  worth  $20,000.  Thomp- 
son V.  Newell  [Mo.  App.]  94  S.  W.  557.  The 
measure  of  damages  for  fraudulent  misrepre- 
sentation that  there  was  a  gusher  on  land 
sold  is  not  the  difference  in  value  of  the  land 
with  aiud  without  a  gusher,  but  the  differ- 
ence between  the  consideration  paid  and  the 
real  value  of  the  land.     George  v.  Hesse  [Tex, 
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induced  by  false  representations  to  take  out  life  insurance,  the  damages  recoverable 
are  the  amount  of  2>remiums  paid  with  interest  from  date  of  payment." 

Malicious  prosecution  and  abuse  of  process.'^" — The  fact  that  a  person  arrested 
does  not  secure  his  release  upon  his  own  recognizance  do(-s  not  as  a  nuxtter  of  law  in- 
dicate that  he  attached  small  importance  to  his  arrest  or  imprisonment  or  deprive 
him  of  the  right  to  damages  on  the  ground  that  he  does  not  consider  himself  in- 
jured.^'' For  the  issuance  and  levy  of  a  v/rit  of  attachment  in  the  absence  of  statu- 
tory grounds,  the  plaintiff  in  the  writ  is  liable  for  actual  damages.^^  If  levied  u}x»ii 
exempt  property  by  order  of  the  plaintiff,  both  he  and  the  levying  officer  would  be 
liable  in  any  event  for  actual  damages.^^  In  the  case  of  attachment  of  personal 
property,  the  measure  of  damages,  is  the  difference  in  value  of  tlie  attached  property 
when  seized  and  when  restored,  with  tlie  loss  of  its  use  meanwhile.^"  The  same  rule 
applies  where  corporate  stock  is  attached,  and  if  the  stock  attached  was  bought 
for  a  resale,  which  was  prevented,  the  loss  so  occasioned  may  also  be  recovered.^"  The 
wrong  done  by  the  mere  issuance  of  a  writ  of  attachment  upon  real  estate,  without 
other  evidence  of  actual  injury,  will  not  sustain  a  recovery  of  substantial  damages. -^ 
Where  property  is  mistakenly  levied  upon,  the  measure  of  damage  is  the  injury  suf- 
fered-- by  plaintiff.^^ 

False  imprisonment.^^ 

(§5)  B.  Loss  of,  or  injury  to,  propertyP—li  an  injury  to  land  is  temporary, 
the  measure  of  recovery  is  the  depreciation  in  the  reasonable  rental  value  of  the  land 
from  the  time  of  injury,-^  together  with  the  cost  of  repairs.^^  If  an  injury  to  land 
is  permanent,  the  measure  of  recovery  is  generally  the  depreciation  in  the  market 
value  of  the  land  directly  caused  by  the  injury ;2*  but  the. depreciation  in  value  for 


Civ.  App.]  16  Tex.  Ct.  Rep.  359,  94  S.  W.  1122; 
Id.   [Tex.]    15   Tex.  Ct.  Rep.   S24,  93  S.  W.   107. 

13.  Lang-  v.  Merbach  [Minn.]  105  N.  W. 
415. 

14.  CaldweU  v.  Life  Ins.  Co.,  140  N.  C.  100, 
52   S.    E.    252. 

1.-;.     See   5   C.  L.    924. 

16.  Reynolds   v.   Diinlap    [Kan.]    84  P.   720. 

17.  18.  Faroux  v.  Cornwell  [Tex.  Civ.  App.] 
13   Tex.   Ct.    Rep.    977,    90   S.    W.   537. 

19.  McCartliy  Co.  v.  Bootlie  [Cal.  App.] 
83    P.    175. 

20.  So  held  in  action  on  undertaking'  for 
attaoliment  in  tlie  statutory  form.  McCarthy 
Co.  V.  Boothe  [Cal.  App.]  83  P.  175. 

21.'  New  Sharon  Creamery  Co.  v.  Knowl- 
ton     [Iowa]    108    N.    W.    770. 

22.  Error  to  give  an  instruction  to  award 
the  rental  value  of  the  property  during  the 
period  held  where  it  appeared  that  it  was 
in  storage  at  the  time.  Shearer  v.  Taylor 
[Va.]  55  S.  E,  7.  The  rental  value  should 
be  determined  as  of  the  place  of  levy  and 
evidence  of  rental  value  in  another  city  is 
inadmissible.     Id. 

23.  Where  the  mother  and  sister  of  plain- 
tiff testified  that  "we"  wanted  to  go  house- 
keeping and  "we"  couldn't  get  the  furni- 
ture and  it  w^as  not  certain  that  "we"  in- 
cluded plaintiff,  a  specific  instruction  limit- 
ing recovery  to  damag-es  of  plaintiff  should 
have  been  given.  Siiearer  v.  Taylor  [Va.] 
55   S.   E.   7. 

24.  2.'>.     See   5    C.    L.    924. 

26.  CVabtree  Coal  Min.  Co.  v.  Hamby's 
Adm'r  [Ky.]  90  S.  W.  226.  In  action  for  dam- 
ages from  overflow^.  rental  and  market  value 
prior  to  overflow  could  be  sho\vn.  Central  of 
Georgia  R.   Co.   v.   Keyton    [Ala.]    41   So.    918. 


27.  Cost  of  repairing  the  injury  to  the 
premises,  together  with  the  value  of  the 
use  of  the  premises  during  the  time  it  was 
not  possible  to  repair.  City  of  Chicago  v. 
Rust,  117  111.  App.  427.  Where  loss  of  spring 
was  supplied  by  piping  water  from  another, 
the  measure  so  far  as  that  spring  is  con- 
cerned is  the  cost  of  piping.  Rabe  v.  Schoen- 
berger,  213  Pa.  252,  62  A.  854.  For  flood- 
ing land,  the  sum  necessary  to  put  it  in  the 
condition  it  was  in  prior  to  the  overflow. 
Chicago,  etc.,  R.  Co.  v.  Scale  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  48,  89  S.  W.  997.  But  ex- 
penditures must  be  proved  to  have  been  rea- 
sonable.    Id. 

28.  Crabtree  Coal  Min.  Co.  v.  H.imby's 
Adm'r  [Ky.]  90  S.  W.  226.  Where  a  miner 
fails  to  leave  sufficient  support  for  the  sur- 
face, causing  destruction  of  springs,  dam- 
ages are  depreciation  in  value.  Rabe  v. 
Schoenberger  Coal  Co.,  213  Pa.  252,  62  A. 
854.  Pollution  of  stream.  Carpenter  v.  Lan- 
caster, 212  Pa.  581.  61  A.  1113.  Where  a 
common  carrier  maintains  an  unauthorized 
business  in  the  street,  an  abutter  may  recov- 
er damages  for  a  permanent  injury.  Rock- 
ford  &  L  R.  Co.  V.  Keyt,  117  111.  App.  32. 
For  breach  of  contract  not  to  pasture  cat- 
tle on  certain  lands  during  tlie  wet  season, 
whereby  the  land  was  cut  up  and  the  turf 
and  forage  destroyed,  the  measure  of  dam- 
ages was  held  tlie  difference  in  market  value 
of  the  land  immediately  before  and  imme- 
diately after  the  acts  complained  of.  Nuck- 
olls V.  Powell  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  438,  90  S.  W.  933.  For  injuries  to  land 
caused  by  tlie  exercise  of  the  power  of  emi- 
nent domain  the  measure  is  the  difference  in 
value    immediately    before    and    immediately 
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the  s|>ecial  use  to  whicli  it  is  put  by  the  owner  may  be  considered.^®  An  injury  tc 
land  is  permanent  as  distinguished  from  a  continuing  one  when  it  is  done  at  once 
by  the  unlawful  act  or  negligent  omission,  from  which  the  loss  results  without  repe- 
tition of  the  act,  there  being  but  one  act  and  one  damage,  though  the  latter  may  be 
composed  of  several  items."**  Injury  to  crops  may  be  considered  in  connection  Avith 
a  permanent  injury  caused  by  tlie  wrong  complained  of^^  if  there  is  proof  of  such 
injury.^^  The  measure  of  damages  for  injuries  to  crops  is  the  difference  in  market 
value  before  and  after  the  injury."^  If  the  injury  is  to  a  gTOwing  crop,  the  measure 
is  the  difference  between  the  probable  value  of  the  matured  crop  and  the  cost  of  cul- 
tivating, gatliering-,  and  placing  it  on  the  market.^'*  It  is  held  in  Texas  that,  where 
growing  trees  are  destroyed,  the  owner  of  the  land  may  ordinarily  sue  for  the  injury 
to  the  land  or  for  tlie  value  of  the  trees,^^  the  measure  of  damages  in  the  first  case 
being  the  diminished  value  of  the  land  to  the  o\vner  for  the  use  to  which  he  was 
devoting  it,"^  and  in  the  second  case  the  value  of  the  trees  detached  from  the  soil.^" 
But  where  the  trees  destroyed  have  no  value  when  detached  from  the  soil,  damages  can 
be  recovered  only  in  an  action  for  injury  to  the  land.^^  In  Nebraska,  the  measure 
of  damages  to  growing  trees  having  no  value  for  purposes  of  transplanting,  is  held 
to  be  the  value  of  the  trees  with  reference  1o  the  land  in  the  situation  in  which  they 
stood  prior  to  the  damage,  less  their  value  for  practical  purposes  afterwards.^®  The 
measure  of  damages  for  the  negligent  destruction  of  fruit  trees  on  land  leased  by 
plaintiff  is  the  difference  between  the  value  of  the  fruit  crop  before  and  after  tlie  in- 
jury,*" and  recovery  under  this  rule  is  not  prevented  by  the  fact  that  at  the  time  of 


after  the  exercise  of  the  power.  Brown  v. 
Weaver  Power  Co.,  140  N.  C.  333,  52  S.  E. 
954.  Where  one  Landowner  constructs  on  his 
land  an  insufficient  culvert  for  the  drainage 
of  surface  water,  thereby  injuring  the  land 
of  an  adjacent  proprietor,  the  measure  of 
damages  is  the  depreciation  in  the  value  of 
the  land.  Harvey  v.  Mason  City  &  Ft. 
D.  R.  Co.  [Iowa]  105  N.  W.  958.  The  meas- 
ure of  damages  to  a  riparian  owner,  caus- 
ed by  the  wash  from  mines  poured  into  the 
stream  above  him,  is  the  difference  in  the 
value  of  the  land  before  and  after  the  injury 
occurred,  and  not  the  depreciated  rental 
value  from  the  date  of  the  occurrence  of  the 
injurv.  Upson  Coal  &  Min.  Co.  v.  Williams, 
7  Ohio  C.   C.    (N.   S.)    293. 

2».  Rockford  &  I.  R.  Co.  v.  Keyt,  117  111. 
App.  32.  One  whose  wrongful  act  causes  the 
destruction  of  trees  cannot  say  that  the  land 
will  produce  as  much  revenue  if  used  for 
other  purposes.  Galveston,  etc.,  R.  Co.  v. 
Warnecke  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
74fi    95  S.  W.   600. 

30.  Mast  V.  Sapp,  140  N.  C.  533,  53  S.  E. 
350.  Damages  arising  from  the  occasional 
flooding  of  land  by  reason  of  an  insuffi- 
cient culvert  on  the  land  of  an  adjacent  pro- 
prietor are  not  original  but  continuous. 
Harvey  v.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa] 
105    N.    W.    958. 

31.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]  105  N.  W.  958.  For  injuries  to  crops 
by  flooding,  the  measure  is  the  difference 
bet-ween  what  the  land  -would  otherwise  have 
produced  and  what  it  did  produce  less  the 
difference  in  the  cost  of  harvesting  a  full 
crop  and  the  crop  actually  raised.  St.  Liouis 
S.  W.  R.  Co.  V.  Morris  [Ark.]  89  S.  W.  846. 
Where  a  fire  killed  timothy  roots  and  pre- 
vented a  crop  next   season,  the  damage  was 


to  the  inheritance,  and  the  rule  of  damages 
was  the  difference  in  market  value  before 
and  after  the  injury.  Wiggins  v.  St.  L.ouis, 
etc..   R.   Co.    [Mo.   App.]    95   S.   W.    311. 

32.  Where  there  is  no  proof  of  loss  of 
crops  but  only  of  permanent  injury  to  the 
land,  dam^ages  should  be  based  on  such  per- 
manent injury  alone.  Tutwiler  Coal,  Coke  & 
Iron   Co.    V.   Nichols    [Ala.]    39    So.    762. 

33.  Rule  of  damages  for  injury  to  rice 
crop  by  overflow  is  difference  between  mar- 
ket value  before  and  after  injury.  Colorado 
Canal  Co.  v.  Sima  [Tex.  Civ.  App.]  15  Tex. 
Ct.  R'  p.  944,  94  S.  W.  365.  In  an  action  for 
injuries  to  a  crop  of  cotton  by  flooding  land, 
the  value  of  the  seed  and  lint  are  elements 
of  damage,  hence  evidence  of  such  value  is 
admissible.  St.  Louis  S.  W.  R.  Co.  v.  Jen- 
kins [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  77. 
89    S.    W.    1106. 

34.  City  of  Paris  v.  Tucker  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  240,  93  S.  W.  233. 
Evidence  as  to  the  value  of  grass  burned 
held  inadmissible  as  not  tending  to  prove 
market  value,  but  only  special  value  to 
owner.  Texas  <&  P.  R.  Co.  v.  Pemberton  [Tex. 
Civ.  App.]  95  S.  W.  1089.  For  injury  to  a 
crop  by  diverting  tlie  natural  flow  of  water, 
the  measure  is  the  value  of  the  crop  de- 
stroyed, and  not  the  cost  of  removing  the 
obstruction  to  the  stream  where  to  remove 
sucli  obstruction  the  owner  of  the  crop  would 
have  been  required  to  commit  a  trespass. 
Cincinnati,  etc.,  R.  Co.  v.  Ward,  120  111.  App. 
212. 

.<?.'»,  36.  37.  38.  Galveston,  etc.,  R.  Co.  v, 
Warnecke  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
746.   95  S.  W.   600. 

39.  Union  Pac.  R.  Co.  v.  Murphy  [Neb.] 
107    N.    W.    757. 

40.  Ascertained     by     deducting     cost     of 
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the  destruction  of  the  trees  the  fruit  had  not  appeared."  The  measure  of  damages 
for  loss  of  lateral  support  is  the  difference  between  the  value  of  the  property  before 
and  after  the  landslide,  or  the  cost  of  repairing  the  damages,  whichever  is  the  less.*- 
The  mere  fact  that  land  is  more  valuable  after  an  injury  than  it  Was  before  does  no6 
prevent  a  recoveiy,  since  the  owner  may  recover  the  difference  between  the  value 
of  the  land  and  what  it  would  have  been  worth  if  uninjured.*^  One  injuring  a  way- 
appurtenant  to  lands  is  not  liable  to  a  subsequent  purchaser  of  the  lands  for  damage 
sustained  before  his  purchase.** 

For  loss  or  destruction  of  personal  property  or  fixtures,  the  actual  value  of  the 
property  when  lost  or  destroyed  may  be  recovered.*^  For  injuries  to  personal  prop- 
erty, tl'ie  difference  between  the  value  before  and  after  the  injury,*"  or  the  value  of 
the  use*'  and  the  cost  of  repairs,*^  may  be  recovered  though  the  efforts  to  repait 
prove  futile.*^  The  measure  of  damages  for  waste  committed  on  mortgaged  premises 
is  the  diminution  of  the  mortgage  security  caused  thereby."^ 

(§  o)  C.  Maintaining  nuisance.^^ — For  maintenance  of  a  nuisance,  damages 
may  be  recovered  for  interference  with  the  reasonable  use  and  enjoyment  of  the 
property,"  for  material  injurv-  to  the  property  caused  by  the  nuisance,^^  and  for  loss 


growing-  and  marketing  crop  from  its  mar- 
ket value.  Putnam  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  651,  94  S.  W. 
1102. 

41.  Putnam  v.  St.  Louis,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  651,  94  S.  W. 
1102. 

42.  Verdict  for  plaintiff  held  not  against 
the  weight  of  the  evidence.  Riley  v.  Con- 
tinuous Rail  Joint  Co.,  110  App.  Div.  787,  97 
N.   Y.   S.  283. 

43.  This  is  the  rule  where  there  has  been 
a  general  increase  in  land  values.  Crabtree 
Coal  Min.  Co.  v.  Hamby's  Adm'r  [Ky.]  90 
S.  W.  226. 

44.  Question  regarding-  injury  to  culverts 
objectionable  because  not  confined  to  time 
after  purchase.  Couson  v.  Wilson  [Cal.  App.] 
83    P.    262. 

45.  In  ?ction  for  destruction  of  fence  by 
fire,  the  measure  of  damages  "was  actuial 
value  of  fence  as  it  stood,  ascertained  by 
finding  cost  of  replacing  it.  Wiggins  v.  St. 
Louis,  etc.,  R.  Co.  [Mo.  App.]  95  S.  V,\  311. 
Where  an  animal  killed  on  a  railroad  has 
no  mrarket  value,  its  intrinsic  value  may  be 
shown  and  recovered.  International,  etc., 
R.  Co.  V.  Carr  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  864,  91  S.  W.  858;  Gulf,  etc.,  R.  Co. 
V.  Blake  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
264,  95  S.  W.  593.  For  killing-  a  dog-,  the 
measure  is  the  valvie  of  the  dog.  Loss  of  the 
dog's  company  and  deprivation  of  the  pleas- 
ure and  amusement  he  afforded  are  not  ele- 
ments. Klein  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  93  S.  W.  281.  Rule  of  damages  for 
destruction  of  rice  In  shock  is  market  value 
at  the  time  and  place  of  destruction  less  the 
expense  of  threshing  and  sacking.  Colorado 
Canal  Co.  v.  Sims  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  944.  94  S.  W.  365.  For  loss  of  grad- 
ed milch  cov.'S,  the  measure  of  damages  is  the 
value  of  the  cows  as  milch  cows  and  not 
their  value  for  beef,  though  they  are  dry 
at  the  time  of  injury.  Southwestern  Tel.  & 
T.  Co.  V.  Krause  [Tex.  Civ.  App.]  92  S.  W. 
431.  The  value  of  household  goods  which 
have  been  used  is  not  limited  by  the  market 
value  of  such  goods  as  second-hand  articles, 
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although  such  value,  if  there  is  one,  should 
be  submitted  to  the  jury.  The  owner  should 
also  be  permitted  to  show  what  he  considers 
them  worth  based  upon  his  knowledge  of 
what  they  cost,  the  character  of  the  goods, 
and  the  uses  to  which  he  applied  them- 
Economy  Bldg.  &  Loan  Co.  v.  Newman,  3 
Ohio  C.  C.   (N.  S.)   213. 

46.  Automobile.  Garrett  v.  People's  R.  Co. 
[Del.]  64  A.  254.  Difference  in  the  value; 
not  the  original  cost  of  the  goods.  City  oC 
McCook  V.  McAdams  [Neb.]  106  N.  W.  988- 
Evidence  of  peculiar  value  of  picture  as  a 
design  is  inadmissible.  Wade  v.  Herndl 
[Wis.]  107  N.  W.  4.  Where  waste  consist- 
ed of  the  removal  of  fixtures  neither  the 
cost  of  replacing  nor  the  amount  received 
for  the  removed  fixtures  is  the  measure. 
Prudential  Ins.  Co.  v.  Guild  [N.  J.  Eq.]  64  A. 
694. 

47.  Evidence  of  usable  value  of  horse  dur- 
ing time  plaintiff  was  deprived  of  its  use 
was  admissible.  Buchanan's  Sons  v.  Cran- 
ford  Co.,  98  N.  T.  S.  378.  In  action  for  in- 
juries to  horse,  it  is  error  to  allow  diamagea 

I  for  hire  of  another  horse  where  it  does  not 
appear  that  anything  was  paid  for  the  use  of 

I  the   other  horse.     Kaniuk  v.   Dry   Dock,   etc., 

I  R.  Co.,  96   N.  Y.  S.  129. 

I  4S.  Cost  of  making-  repairs  together  with 
the  value  of  the  use  of  the  property  while 
repairs  are  being  made.  Berry  v.  Campbell, 
118   111.  App.    646. 

40.  For  injuries  to  a  horse,  the  cost  of 
attempting  to  effect  a  cure,  as  well  as  its 
value  if  it  becomes  necessary  to  kill  it  as 
useless,  is  admissible  on  the  question  of 
damages.  Hey  v.  Hawkins,  120  111.  App.  483. 
50.  The  diminution  is  the  difference  in  the 
value  of  the  premises  at  time  of  foreclosure 
sale  and  what  would  have  been  their  value 
had  waste  not  been  committed.  Prudential 
Ins.  Co.  V.  Guild  [N.  J.  Eq.]  64  A.  694. 
.51.     See   5   C.   L.   925. 

53.  Baltimore  Belt  R.  Co.  v.  Sattler,  102 
Md.  595,  62  A.  1125.  Railroad  company 
maintained  an  embankment  destroying  a 
crossing.  Speer  v.  Erie  R.  Co.  [N.  J.  Eq.l 
62    A.    943.     Railroad    company    occupies    a 


1058 


DAMAGES  8  5D. 


7  Cur.  Law. 


of  sales  or  rental.^*  If  a  nuisance  is  temporary,  the  measure  is  the  depreciation  in 
rental  value,  or  if  occupied  by  the  owner  the  damage  to  its  use  and  occupation.'''' 
If  a  nuisance  is  permanent,  the  measure  of  damages  is  the  depreciation  in  the  mar- 
ket value  of  the  property,^^  diminution  in  rental  value  being  in  such  case  merely 
incidental.^^  Damage  to  a  lessee  of  premises  caused  by  maintenance  of  a  nuisance 
is  the  decrease  in  the  usable  value  to  the  tenant,  as  distinguished  from  the  rental 
reserved  in  the  lease.^^ 

(§  5)  D.  Trespass  on  lands.^^ — The  ordinary  rule  of  damages  in  cases  of  tres- 
pass limits  recovery  to  the  value  of  the  use  and  occupation  to  the  owner,""  or  the 
damage  to  the  freehold  f^  but  where  there  is  no  damage  of  this  kind,  the  trespasser 
is  required  to  respond  in  damage  for  the  value  of  the  use  to  him.®^  This  latter  rule 
was  applied  where  a  telephone  company  was  sued  for  attaching  its  wires  to  the  roof 
of  plaintiff's  building  and  maintaining  them  there  without  a  license.®^  In  an  ac- 
tion for  trespasses  on  land,  there  can  be  no  recovery  for  damages  caused  by  tres- 
passes committed  after  the  filing  of  the  declaration.*'* 

(§  5)  E.  Conversion.^^ — Tl^he  measure  of  damages  in  actions  of  trover  and 
conversion,  where  the  property  is  not  restored  to  the  owner,  is  the  market  value  of 
the  property,*"'  and  tlie  jury  may  assess  the  highest  market  value  at  any  time 
from  the  date  of  the  conversion  to  the  time  of  trial."^  The  market  value 
is  the  price  at  which  the  property  can  be  replaced  in  tlie  market.*'^  .For  con- 
version and  negotiation  of  a  note  before  maturity  the  measure  of  damages 
is  the  face  value  of  the  note  with  interest.^^  Where,  in  conversion,  the  plaintiff''s 
title  is  based  on  a  mortgage,  the  measure  of  damages  is  the  amount  of  the  mort- 
gage debt  and  interest,  not  to  exceed  the  value  of  the  property.'^*'     Where  property 


street  with  an  embankment,  preventing  ac- 
cess to  abutting  prope^tJ^  Coats  v.  Atchison, 
etc.,  R.  Co.  [Oal.  App.]  82  P.  640.  Where 
one  sues  for  injuries  to  property  caused  by- 
smoke  and  cinders  it  is  improper  to  charge 
that  there  could  be  no  recovery,  if.  after  in- 
stitution of  the  action,  the  drawing  of  en- 
gines over  the  track  had  ceased.  Baltimore 
Belt  R.  Co.  V.  Sattler,  102  Md.  595,  62  A.  1125. 

53.  Baltimore  Belt  R.  Co.  v.  Sattler,  102 
Md.   595,   62   A.   1125. 

54.  To  prove  the  extent  of  loss  of  sales 
or  rental,  evidence  of  the  market  value  of 
the  property  before  and  after  the  injury  is 
the  best  evidence.  Baltimore  Belt  R.  Co.  v. 
Sattler,  102  Md.   595,   62   A.   1125. 

55.  City  of  Madisonville  v.  Hardman  [Ky.] 
oo  c;  AA'  Q-'o  For  flooding  a  mining  claim 
and  preventing  work  thereon  by  lessees,  the 
...^u.aai-e  IS  the  value  of  the  use  of  the  claim 
during  the  time  they  v.'ere  prevented  from 
working  it,  not  the  amount  expended  by  them 
for  equipment  for  prosecuting  the  work 
Dalton  V.  Moore  [C.  C.  A.]   141  F.  311. 

56.  City  of  Madisonville  v.  Hardman  [Ky.] 
92    S.    V^^.    930.      In    action    for    damages    for  j 
construction    of    railroad   in    street,    evidence  j 
of  the  enhanced  value  of  plaintiff's  property  j 
"for  warehouse  purposes"   should   have   been 
excluded,  as  it  might  induce  the  jury  to  be- 
lieve they  could  aw^ard  damages  for  any  en- 
hanced    value.      Romano    v.     Yazoo,     etc.,     R.  j 
Co.   [Mis3.1   40  So.   150.      A  common  carrier  of  I 
passengers  which  departs   from   the  busin'-'ss  | 
authorized  by  its  charter  and  undertakes  the  ] 
freight     business    is     liable     to    an    abutting  j 
owner    on    a    street    over    which    it    operates  : 
its    cars    for    the    depreciation     in    the    value  , 


of  his  land  as  a  result  of  carrying  on  the 
freight  business.  Rockford  &  I.  R.  Co.  v. 
Keyt,   117   111.  App.   32. 

57.  Central  Consumers'  Co.  v.  Pinkert 
[Ky.]    9i2   S.   W.  957. 

5S.  Bly  V.  Edison  Elec.  Illuminating  Co., 
97  N.  Y.   S.   592. 

59.  See   5    C.    L.    926. 

60.  61,  62,  63.  Bunke  v.  New  York  Tel.  Co., 
110  App,   Div.  241,  97  N.  Y.   S.   66. 

64.  Gulf  &  C.  R.  Co.  V.  Hartley  [Miss.] 
41   So.    382. 

65.  See  5  C.  K  926. 

66.  Posey  v.  Gamble  [Ala.]  41  So.  416; 
Ryan  v.  Young  [Ala.]  41  So.  954;  Rosenkranz 
v.  Jacobowitz,  99  N.  Y.  S.  469.  Hence  evi- 
dence that  under  a  contract  plaintiff  could 
buy  the  goods  for  less  tiian  the  market  price 
was  inadmissible,  defendant  not  being  en- 
titled to  the  benefit  of  plaintiff's  bargain. 
Hart  v.  Brierley,  189  Mass.  598.  76  N.  E.  286. 
In  an  action  in  conversion  by  the  owner 
against  the  warehouseman,  the  actual  value 
of  the  goods  is  the  measure  of  damages  and 
not  the  price  that  they  might  sell  for  as 
second  hand  goods.  Head  v.  Becklenbers, 
116    111.    App.    576. 

67.  Posey  v.  Gamble  [Ala.]  41  So.  416; 
Gregg  V.  Bank  of  Columbia,  72  S.  C.  458,  52 
S.    E.    195;    Ryan    v.    Young    [Ala.]    41   So.    954. 

C8.  Rosenkranz  v.  Jacobowitz,  99  N.  Y.  S. 
469. 

69.  Hubbard  v.  State  Life  Ins.  Co.  [Iowa] 
105  N.  'W.  332.  In  an  action  for  conversion 
oc  a  note,  the  judgment  may  awarcf  interest 
from  its  date  to  judgment  rendered  whether 
the    note    provides    for    interest    or    not.      Id. 

70.  Ryan  v.  Young  [Ala.]   41  So.  954. 
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intended  for  saJe  at  its  destination  is  converted  -while  in  transit,  the  measure  of 
damages  is  the  market  price  at  the  place  of  destination  at  the  time  it  would  have 
arrived,  less  the  expense  of  transporUtion  and  sale.'^  But  if  part  of  the  property 
is  hid  in  for  plaintiff  at  sheriff's  sale,  the  measure  of  damages  for  such  portion  is 
the  amount  of  the  bid."  In  an  action  of  trover,  where  the  trespass  is  unintention- 
al and  innocent,  there  should  be  no  deduction  in  the  trespasser's  favor  from  the 
value  of  the  property  at  the  time  and  place  of  conversion  for  the  cost  of  any  value- 
enhancing  labor  bestowed  thereon  prior  to  the  time  that  conversion  became  com- 
Ijlete  by  actual  removal  from  the  owner's  possession.'^^ 

(§5)  F.  Wrongful  taling  or  detention  of  propertij.'^-^'Dama.ges  for  deten- 
tion in  an  action  of  detinue  cover  the  loss  by  deterioration  in  the  value  of  perishable 
property  while  wrongfully  detained  from  the  owner,^=  as  well  as  the  value  of  the 
use."*'  In  an  action  of  trover  to  recover  specific  property,  the  measure  of  damages 
is  the  value  of  the  property  at  the  time  and  place  when  taken  under  the  order  of 
delivery,  including  any  enhancement  in  value  of  the  property  caused  by  defendant.' ' 
Damages  for  the  withholding  of  real  property  cannot  include  speculative  profits 
which  might  accrue  from  the  joint  use  of  real  property,  the  possession  of  which  is 
withheld,  and  of  personal  property  which  has  no  relation  to  the  real  propertv  or  to 
the  controversy."* 

(§5)  G.  Libel  or  slander.''^ — For  slander  and  libel  the  damages  recoverable 
and  both  compensatory  and  punitive,'^*'  and  the  amount  to  be  allowed  is  peculiarly 
within  the  province  of  the  jury.-^  The  rank  and  condition  of  the  plaintiff*-  as 
well  as  the  means  and  wealth  of  the  defendant*^  may  be  considered.  It  is  not  es- 
sential that  plaintiff,  to  recover  damages  for  libels  actionable  per  se,  should  show 
actual  pecuniary  loss  or  that  his  injuries  are  capable  of  some  definite  money  valua- 
tion.'^* There  may  in  such  cases  be  a  recovery  for  injuries  to  feelings,  and  mental 
suffering,  and  for  injuries  to  character  and  reputation  and  similar  injuries  in- 
capable of  definite  money  valuation,  when  proven.*^     It  has  been  held  that  in  a 


71.  Wrongful  attachment.  Wallirgford  v. 
Kaiser.    96    N.    Y.    S.    9S1. 

72.  Wallingford  v.  Kaiser,  96  N.  Y.  S. 
981. 

73.  Peacock    v.    Feaster    [Fla.]    40    So.    74. 

74.  See   5    C.   L.    927. 

7.".  Merchants'  Nat.  Bank  v.  Bales  [Ala.] 
41   So.    516. 

76.  In  an  action  by  the  purchaser  of  a 
wagon  and  harness  for  detention  thereof 
by  the  seller,  evidence  of  the  rental  value  per 
day  computed  for  a  long  period  of  time 
is  inadmissible.  Parlin  &  Orendorff  Co.  v. 
Kittrell  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
10,?.    95    S.    W.    703. 

77.  VA''here  logs  ■were  taken  and  hauled 
nearer  the  market  and  there  taken  under 
order  of  delivery,  the  enhanced  value  oy 
leason  of  having  been  hauled  nearer  the 
market  was  recoverable.  Little  v.  Cornett 
[Ky.]    91    S.    TV.    272. 

78.  Damages  for  withholding  real  prop- 
erty used  in  livery  business  cannot  include 
profits  which  might  have  been  made  had 
plaintiff  obtained  teams,  robes,  etc.,  with 
which  to  conduct  the  business.  Johnson  v. 
Levy    [Cal.   App.]   86  P.   SIO. 

70.     See    5    C.    L.    927. 

80.     The    measure    of   damages    for    slander 
is  STich  as   will   compensate   the  plaintiff  and 
punish     the     defendant.      Cairnes     v.     Pelton  ! 
[Md.]    63    A.    105.      Exemplary    damages    m.ay  I 


be  awarded  where  there  is  evidence  of  actual 
malice.  Evidence  held  to  show  actual  mal- 
ice where  there  was  reiteration  of  tlie  state- 
I'^ents  and  refusal  to  retract.  Kloths  v. 
Hess,  126  Wis.  587.  106  N.  W.  251.  Punitive 
damages  for  libel  may  not  be  recovered 
from  a  corporation  which  publishes  a  news- 
paper where  it  is  not  shown  that  the  manag- 
ing editor  or  other  person  entitled  to  repre- 
sent the  corporation  had  knowledge  of  the 
publication  and  wliere  on  request  a  retrac- 
tion was  published.  Neafie  v.  Hoboken 
Print.  &  Pub.  Co.,  72  N.  J.  Law  340,  62  A. 
1129. 

81.  The  award  of  the  jury  will  not  be  dis- 
turbed on  appeal  unless  the  amount  is  so 
excessive  as  to  show  prejudice,  partiality, 
or  corruption.  Jacobs  v.  Glucose  Sugar  Re- 
fining Co.,  140  F.  766. 

82.  In  aggravation  of  actual  dam.ages, 
plaintiff  may  prove  that  he  has  a  family  of 
children  and  that  by  his  own  efforts  he  h.-is 
built  up  a  business.  Smith  v.  Hubbr'll 
[Mich.]    12    Det.   Leg.    N.    860.    106   N.    W.    547. 

53.  Cairnes    v.    Pelton    [Aid.]    63    A.    105. 

54.  Woodhouse  v.  Powles  [Wash.1  86  T. 
1063. 

8.5.  Woodhouse  v.  Powles  [Wash.]  86  P. 
1063.  For  slander  consisting  of  words 
slanderous  per  se.  the  amount  depends  in 
part  on  the  effect  of  the  malice  on  the  plain- 
tiff's mind.  Gendron  v.  St.  Pierre  [N.  H.l 
62  A.  966. 
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case  of  an  article  lil3ploiis  per  se  some  damage  is  presumed  f^  but  actual  damages 
will  not  usually  be  inferred  from  the  mere  proof  of  the  libel ;  a  claim  therefor  must 
be  supported  bv  some  evidence.'''^  ^Yhen  in  an  action  for  libel  for  the  publication 
of  statements  libelous  per  se,  the  plaintiff  waives  any  claim  for  punitive  damages, 
it  is  the  effect  ^yhich  the  libel  has  on  the  minds  of  readers  and  not  the  intent  on  the 
part  of  the  defendant  to  defame  that  is  material  in  the  consideration  of  damages.*** 
Damao-es  cannot  be  assessed  for  physical  sickness  alleged  to  have  been  caused  by 
the  libel  and  slander.^^®  Where  a  libel  is  published  concerning"  a  business  firm  which 
is  of  such  a  character  that  it  affects  the  members  of  the  firm  j)ersonally,'*°  while  the 
firm  can  recover  only  for  damage  to  the  business,"^  each  member  of  the  firm  may 
maintain  a  personal  action  for  damages."^  Where  an  association  of  wholesale 
dealers  report  as  delinquent  a  retailer  who  is  not  in  fact  delinquent,  the  latter  may 
recover  all  actual  damages  suffered  by  him  as  a  consequence. ''^ 

(§5)  H.  Personal  injuries.^*' — For  personal  injuries  there  may  be  a  recovery 
for  mental  and  physical  pain  and  suffering,"^  for  physical  inconvenience''"  and  for 
permanent  impairment  of  the  mental  and  physical  powers,"^  for  necessary  and 
reasonable^^  expenditures''''  for  medical  care  and  attention,  and  medicines,^  for  loss 


86.  Bohan  v.  Record  Pub.  Co.  [Cal.  App.] 
82    P.    63  4. 

87.  Where  there  is  no  evidence  of  pecun- 
iary 10S.S,  the  plaintiff  may  not  recover  for 
injuries  to  his  business.  Smith  v.  Hubbell 
[Mich.]  12  Det.  Leg-.  N.  860,  106  N.  W.  547. 
Proof  held  not  to  warrant  recovery  of  actual 
damages  for  alleged  libel  of  credit.  Wood- 
house   V.   Powles    [Wash.]    86   P.    1063. 

88.  Butler  v.  Every  Evening  Print.  Co., 
140    F.    934. 

89.  Butler  v.  Hoboken  Print.  &  Pub.  Co. 
[N.    J.    Law]    62    A.    272. 

90.  As  a  published  statement  concerning 
three  fires,  saying-  that  the  firm's  explanation 
of  them  was  not  satisfactory  and  that  the 
proprietor  would  be  arrested  if  there  was 
another.  Bohan  v.  Record  Pub.  Co.  [Cal. 
App.]    82   P.   634. 

91.  92.  Bohan  v.  Record  Pub.  Co.  [Cal. 
App.]    82   P.    634. 

93.  Woodhouse  v.  Powles  [Wash.]  86  P. 
1063. 

94.  See    5   C.   L.    927. 

95.  Bourke  v.  Butte  Elec.  &  Power  Co. 
[Mont.]  83  P.  470;  Southern  Cotton  Oil  Co. 
v.  Skipper  [Ga.]  54  S.  E.  110;  Colorado 
Springs  &  C.  C.  Dist.  R.  Co.  v.  Petit  [Colo.] 
86  P.  121.  Evidence  held  to  warrant  in- 
struction covering  both  bodily  and  mental 
pain  and  suffering.  St.  Louis  S.  W.  R.  Co. 
v.  Dixon  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
782,  91  S.  W.  626.  Evidence  sufficient  to 
show  that  an  ulcer  from  which  plaintiff  was 
suffering  was  caused  by  his  Injuries.  Hirte 
v.  Eastern  Wisconsin  R.  &  Light  Co.  [Wis.] 
106  N.  W.  1068.  In  action  for  personal  in- 
juries instruction  allo-wlng  compensation  for 
pain  and  mental  anguish  and  for  the  nervous 
shock  held  erroneous.  Such  sum  should  be 
allowed  as  would  reasonably  compensate 
for  physical  and  mental  suffering  endured 
or  which  she  would  probably  endure  in  the  i 
future,  for  loss  of  time,  reasonable  expenses  ' 
and  permanent  impairment  of  earning  capa- 
city, that  may  have  been  caused  by  defend- 
ant's negligence.  South  Covingrton  &  C.  St. 
R.  Co.  v.  Core   [Ky.]    96  S.  W.   562.     "Mental 


anguish"    and    "nervous    shock"    are    not    in- 
dependent   elements    of    damage.     Id. 

96.  An  Instruction  warranting  such  re- 
covery is  not  objectionable  as  allowing  re- 
covery for  loss  of  time  from  household 
duties.  Costello  v.  St.  Louis  Transit  Co. 
[Mo.   App.]    96    S.   W.   425. 

97.  Where  there  is  satisfactory  evidence 
showing  an  unbroken  connection  and  con- 
tinuous operation  between  a  wrongful  act 
causing  an  injury  and  a  disease,  tliere  may 
be  a  recovery  for  damages  suffered  from  the 
disease.  Sallie  v.  New  York  City  R.  Co., 
110  App.  Div.  665,  97  N.  Y.  S.  491.  For 
physical  injuries  all  the  resultant  effects  to 
the  system  due  to  the  injury  are  elements. 
Porter  v.  Delaware,  etc.,  R.  Co.  [N.  J.  Law] 
63  A.  860.  An  injured  person  is  entitled  to 
recover  for  such  injurious  effects  on  her 
health  as  was  caused  by  the  negligence  of 
the  defendint.  San  Antonio  &  A.  P.  R.  Co. 
V.  Kivlin  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
115,  93  S.  W.  709.  Testimony  that  injuries 
are  permanent  and  that  earning  capacity  is 
diminished  if  not  destroyed,  the  injured  per- 
-tson  being  before  the  jury,  is  sufficient  upon 
which  to  predicate  a  finding  as  to  perma- 
nent injuries.     Id. 

OS.  It  is  proper  to  limit  the  sum  recov.'^r- 
able  for  medical  attendance  and  medicines 
to  sums  necess.'irily  expended.'  Mullen  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  963,  92  S.  W.  1000.  Physicians' 
charges  cannot  be  recovered  in  the  absence 
of  proof  that  they  were  reasonable.  Metro- 
politan St.  R.  Co.  V.  Wishert  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  799,  89  S.  W.  460. 
Medical  and  surgical  expense  in  treating  the 
injury  cannot  be  allowed  in  the  absence  of 
proof  that  it  is  reasonable.  Houston,  etc., 
R.  Co.  V.  McCarty  [Tex.  Civ.  App.]  S9  S.  W. 
805.  The  expense  of  medicines  should  not  be 
submitted  to  the  jury  as  a  basis  of  re- 
covery where  the  reasonableness  of  the 
charges  therefor  is  not  shown.  Dallas  Con- 
sol.  Blec.  St.  R.  Co.  V.  McAllister  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  388,  90  S.  W.  933. 
Expenses  for  compensatic>n  to  niirses  are  re- 
coverable   though    such    services    were    per- 
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of  time  and  wages,^  and,  where  injuries  are  permanent,  loss  resulting  from  impair- 
ment of  earning  power.^  In  short,  the  damages  recoverable  are  those  which  will 
compensate  the  injured  person.*     Compensation  for  future  pain  and  suiferin^^^  or 


formed  by  a  member  of  plaintiff's  family, 
if  the  services  were  necessary  and  the' 
charges  reasonable.  Lewark  v.  Parkinson 
£Kan.]    85    P.    601. 

99.  In  a  personal  injury  action  by  a  mar- 
ried woman,  where  there  is  no  proof  that 
credit  for  medical  attendance  was  extended 
to  her,  presumption  is  that  it  was  extended 
to  the  husband,  and  she  cannot  recover  there- 
for. Montgomery  St.  R.  Co.  v.  Smith  LAla.] 
39  So.   757. 

1.  Chicag-o  City  R.  Co.  v.  Henry,  218  111. 
92,  76  N.  E.  758.  "Where  a  seaman  was  in- 
jured and  was  taken  to  a  hospital  from 
which  he  was  later  discharged  but  injuries 
received  other  than  those  treated  prevented 
him  from  working  and  required  him  to  ob- 
tain board  and  medical  attendance  for  some 
time,  lield  that  he  was  entitled  to  recover 
for  the  expense  so  incurred.  The  Henry 
B.   Fiske,   141   F.   188. 

2.  Wages  lost  from  time  of  injury  to 
time  of  trial  may  be  recovered.  Bourke  v. 
Butte  Elec.  &  Power  Co.  [Mont.]  83  P. 
470.  From  the  mere  fact  tliat  certain  wages 
per  week  were  received  at  the  time  of  an 
accident  it  will  not  be  inferred  that  the 
amount  of  the  wage  for  the  time  an  in- 
jured person  is  incapacitated  is  tlie  measure 
of  damages  for  the  loss  of  time.  Ander- 
son v.  Young  [Minn.]  108  N.  "W.  298.  In  an 
action  for  personal  injuries  it  is  error  to 
instruct  the  jury  to  consider  plaintiff's  loss 
of  time  without  evidence  of  its  value.  Koyce 
V.  Chicago  &  A.  K.  Co.  [Mo.  App.]  96  S.  W. 
670. 

3.  Bourke  v.  Butte  Elec.  &  Power  Co 
[Mont.]  83  P.  470.  Earning  capaeitj'  in  any 
employment  for  w^hich  the  injured  person  is 
fitted  may  be  considered.  Pecos  &  N.  T. 
R.  Co.  V.  Blasengame  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  203,  93  S.  W.  187.  The  fact 
that  an  action  by  a  parent  to  recover  wages 
for  his  child  until  he  was  of  age  was  pend- 
ing does  not  render  inadmissible  evidence 
of  the  child's  earning  capacity  in  an  action 
by  himself  for  the  same  injury.  McMahon  v. 
Bangs  [Del.]  62  A.  1098.  Where  there  is 
nothing  in  the  evidence  to  indicate  that 
either  prior  or  subsequent  to  the  injury 
the  injured  person  was  able  to  earn  money 
otherwise  than  by  manual  labor,  his  ability 
to  perform  such  labor  is  properly  made 
the  criterion  in  determining  the  damages  re- 
coverable. Bettis  V.  Chicago,  etc.,  R.  Co. 
[Iowa]  108  N.  W.  103.  In  an  action  for 
permanent  injuries,  •where  plaintiff  is  en- 
titled to  recover  full  damages,  fair  and  rea- 
sonable compensation  for  what  he  would 
otherwise  have  earned  is  an  element.  South- 
ern Cotton  Oil  Co.  V.  Skipper  [Ga.]  54  S. 
E.  110.  Evidence  of  injuries  to  boy  held 
to  take  to  jury  the  issue  w^hether  they  were 
permanent  and  would  impair  his  earning 
capacity  after  reaching  his  majority.  West- 
ern Coal  &  Min.  Co.  v.  Honaker  [Ark.]  96  S. 
"W.  361.  Impairment  of  earning  capacity 
after  majority  may  be  considered  w^here  a 
boy  seven  years  of  age  had  a  leg  broken, 
v.-liich  became  crooked  as  a  result,  and  sus- 
tained a  concussion  of  the  brain,   which  af- 


fected his  nervous  system.     Wise  v.  St.  Louis 
Transit    Co.    [Mo.]    95    S.    W.    898. 

4.  Southern  Cotton  Oil  Co.  v.  Skipper  [Ga.l 
54  S.  E.  110;  Waller  v.  Wilmington  City  R. 
Co.  [Del.]  61  A.  874;  San  Antonio  &  A.  P.  R. 
Co.  V.  Wood  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  489,  92  S.  W.  259;  Galveston,  etc..  R.  Co. 
V.  Vollrath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
777,  89  S.  W.  279;  Schmidt  v.  Interborough 
Rapid  Transit  Co.,  97  N.  Y.  S.  390.  Rev. 
Civ.  Code  §§  2287,  2312,  provides  that  the 
measure  of  damages  for  personal  injuries  is 
the  amount  that  will  compensate  the  in- 
jured person  for  all  loss  or  harm  suffered 
in  person  or  property.  Davis  v.  Holy  Terror 
Min.   Co.    [S.   D.]    107  N.  W.   374. 

General  rule  stated:  For  personal  injuries 
the  measure  is  such  an  amount  as  will  com- 
pensate the  injured  party  for  expenses  in- 
curred in  treating  his  injuries,  for  his  bodi- 
ly pain  and  suffering,  loss  of  wages  in- 
curred in  the  past  and  for  such  permanent 
disability  to  earn  a  living  in  the  future  as 
may  be  the  result  of  injuries  sustained. 
Green  v.  Council  of  Newark  [Del.]  62  A.  792; 
Hannlgan  v.  Wright  [Del.]  63  A.  234;  Robin- 
son V.  Huber  [Del.]  63  A.  873;  White  v. 
Wilmington  City  R.  Co.  [Del.]  63  A.  931: 
Jemnlenski  v.  Lobdell  Car  Wheel  Co.  [Del.] 
63  A.  935;  Graboski  v.  New  Castle  Leather  Co. 
[Del.]  64  A.  74;  Garrett  v.  People's  R.  Co. 
[Del.]  64  A.  254.  Instruction  held  to  prop- 
erly state  the  elements  of  damage  in  an 
action  for  personal  injuries.  Fisher  v.  St. 
Louis  Transit  Co.  [Mo.]  95  S.  Yv.  917.  Rea- 
sonable compensation  for  physical  and  men- 
tal suffering,  loss  of  time,  medical  expense, 
and  impairment  of  earning  ability  is  the 
measure  of  damages.  South  Covington,  etc., 
R.  Co.  V.  Nelson  [Ky.]  89  S.  W.  200;  Louis- 
ville &  N.  R.  Co.  V.  Sights  [Ky.]  89  S.  W. 
132;  Louisville  R.  Co.  v.  Blum  [Ky.]  89  S.  W. 
186;  Southern  R.  Co.  v.  Goddard  [Ky.]  89  S. 
W.  6  75;  Louisville  Gas  Co.  v.  Fuller  [Ky.] 
92  S.  W.  566.  Instruction  allowing  the  jury 
to  consider  anything  they  might  deem 
proper  elements  of  damages,  is  erroneous. 
Id.  The  injured  person's  age,  condition  in 
life,  physical  injury  inflicted,  bodily  pain  and 
mental  anguish,  medical  expenses  incurred, 
reduced  earning  capacity,  and  any  and  all 
damages  sustained  as  a  result  of  the  in- 
jury, are  to  be  considered.  Davis  v.  Holv 
Terror  Min.  Co.  [S.  D.]  107  N.  W.  3  74.  In 
estimating  compensation,  diminished  capac- 
ity to  labor,  pliyslcal  and  mental  suffering, 
past  and  future,  are  to  be  considered.  Mis- 
souri, etc.,  R.  Co.  V.  Box  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  998.  93  S.  W.  134.  In  an  action 
for  personal  injuries  where  death  does  not 
ensue,  the  plaintiff  is  entitled  only  to  such 
sum  as  will  fairly  compensate  him  for  time 
lost,  reasonable  expenses  incurred,  physical 
and  mental  suffering  caused  by  the  injury, 
and  for  any  reduction  in  earning  capacity. 
Instruction  that  plaintiff  was  entltlt-d  to  fair 
compensation  for  the  loss  of  her  foot  held 
erroneous.  Lexington  R.  Co.  v.  Herring 
[Ky.]    96    S.    W.    558. 

5.  Evidence  held  to  authorize  an  instruc- 
tion  as    to    damage   for    future   pain   and   re- 
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future  loss  or  expense''  may  be  recovered,  provided  it  is  sho^^oi  with  reasonable  cer- 
tainly that  such  pain  and  suffering'^  or  financial  loss*  will  result  from  the  injury. 
It  has  also  been  held  that  in  the  case  of  a  serious  and  permanent  physical  injury, 
the  lost  usefulness  and  enjoyment  out  of  the  injured  person's  prospective  life  are 
elements  of  dama,ge."  Damages  cannot  be  allowed  the  person  injured  for  the  short- 
ening of  his  life,  but  an  apprehended  shortening  of  life  may  be  considered  in  de- 
termining the  extent  of  the  injury.^*'  While  there  can  be  no  recovery  for  pain  or 
suffering  or  disability  resulting  from  preexisting  disease^^  there  may  be  for  aggrava- 
tion thereof.^^  One  cannot  recover  for  aggTavation  of  an  injury  occasioned  by  his 
own  negligence  in  obtaining  medical  attendance/''  but  the  wi'ongdoer  is  liable 
for  all  the  natural  consequences  of  his  act  though  the  method  of  treatment  adopted 
is  not  the  best  possible,^*  and  neither  the  fact  that  injuries  have  been  aggravated  by 


duced    earning-    capacity.     Southern     R.     Co. 
v.   Hill    [Ga.]    54    S.    E.    113;   Southern    Cotton. 
Oil  Co.  V.  Skipper   [Ga.]  54  S.  E.  110.     Where 
an    injured    person    has    not    completely    re- 
covered  at   the   time    of    the   trial,    he    is   en- 
titled to  such  damages  as  he  is  likely  to  sus- 
tain   from    the    injury    in    the    future.     Vohs  | 
V.    Shorthill    &    Co.    [Iowa]    107    N.    W.    417;  1 
Nelson    V.    Metropolitan    St.    R.    Co..    113    Mo.  I 
Adp.    702,    88    S.   W.    1119;    Galveston,   etc.,    R. 
Co.  V.  Smith  [Tex.  Civ.  Rep.]  15  Tex.  Ct.  Rep. 
150.  93  S.  W.  184.      Damages  for  pain  and  suf- 
fering to  be  endured  by  a  necessary  surgical 
operation  may  be   recovered.     Missouri,    etc.,  | 
R.    Co.    V.    Hogan    [Tex.    Civ.    App.]    15    Tex.  ; 
Ct.  Rep.   325,  93  S.  W.  1014.     A  verdict  in  an 
action     for     personal     injuries    may     include 
damages  for  mental  and  physical  pain  which 
is     "reasonably     certain"     to     result     in     the 
future   but   not   for   such    suffering   as   plain- 
tiff is   "liable"  to  endure.     Green  v.  Catawba 
Power   Co.    [S.    C]    55    S.    E.    125. 

6.  If  it  Is  proved  that  further  expenses  for 
a  surgical  operation  or  medical  attention 
will  necessarily  be  required,  the  jury  may 
consider  that  fact.  Chicago  City  R.  Co.  v. 
Henry,  218  111.  92,  75  N.  E.  758.  In  awarding' 
present  damages  for  loss  of  future  earnings, 
the  present  worth  should  be  ascertained. 
Instruction  allowing  full  recovery  held  er- 
roneous. Wilkinson  v.  Northeast  Borough 
[Pa.]    64    A.    734. 

•7.  Testimony  that  the  injured  person's 
arm  pained  him  all  the  time  raises  the  issue 
of  nresent  and  future  physical  and  mental 
suffering.  Missouri,  etc.,  R.  Co.  v.  Box  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  998,  93  S.  W. 
134.  Present  damages  for  future  loss  as  a 
result  of  the  injury  must  be  limited  to  the 
loss  reasonably  certain  to  occur.  Caplin  v. 
St.  Liouis  Transit  Co.,  114  Mo.  App.  256,  89 
S.  W.  338;  Chicago,  etc.,  R.  Co.  v.  Lindeman 
[C.  C.  A.]  143  F.  946:  Howard  v.  Beldenville 
T^uraber  Co.  [Wis.]  108  N.  W.  48.  Instruc- 
tion for  damages  for  pain  which  "may"  re- 
sult criticised.  Muncie  Pulp  Co.  v.  Hacker 
[Ind.  At)p.]  76  N.  E.  770.  It  is  proper  to 
authorize  recovery  for  future  mental  anl 
physical  suffering  such  as  is  "probable"  to 
result  as  distinguished  from  such  as  Is 
"reasonably  certain"  to  result.  Galveston, 
etc.,  R.  Co.  V.  Paschall  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  709.  92  S.  W.  446.  Possible, 
even  probable,  future  effects  are  too  remote 
and  speculative  to  form  the  basis  for  a  legal 
recovery.  Chicago,  etc.,  R.  Co.  v.  Linde- 
man    [C".  C.   A.]    143  F.   946. 


8.  Evidence  as  to  cost  of  future  opera- 
tion inadmissible  when  necessity  for  such 
operation  was  not  shown.  Chicago  City  R. 
Co.  V.  Henry,  218  111.  92.  75  N.  E.  758.  To 
recover  for  loss  of  probable  future  earnings, 
the  plaintiff  must  furnish  some  basis  for 
their  estimation.  Southern  Cotton  Oil  Co. 
v.  Skipper   [Ga.]    54  S.  E.  110. 

9.  I.,oss  of  earning  power  is  not  the  ex- 
tent of  the  damage  suffered.  Haynes  v.  Wa- 
terville,    etc.,    R.    Co.    [Me.]    64    A.    614. 

10.  Instruction  approved.  Muncie  Pulp 
Co.    V.   Hacker    [Ind.   App.]    76   N.   E.    770. 

11.  St.  T^ouis  S.  W.  R.  Co.  V.  Hall  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  869,  92  S.  W. 
1079. 

13.  Chicago  Union  Traction  Co.  v.  May 
[111.]  77  N.  E.  933;  Southern  Pac.  Co.  v. 
Cavin  [C.  C.  A.]  144  F.  348;  Green  v.  Houston 
Elec.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
790,  89  S.  W.  442.  That  plaintiff  was  in 
such  condition  as  to  predispose  her  to  dan- 
gerous consequences  from  being  exposed  to 
cold,  does  not  relieve  the  carrier  from  lia- 
bility. Missouri,  etc.,  R.  Co.  v.  Byrd  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  65,  89  S.  W. 
991. 

13.  Glasgow  V.  Metropolitan  St.  R.  Co.,  191 
Mo.  347,  89  S.  W.  915.  Person  injured 
is  bound  to  use  ordinary  care  to  obtain 
proper  medical  treatment  and  attention  and 
cannot  recover  for  aggravation  of  injury 
caused  by  failure  to  use  such  care.  St.  Louis 
S.  W.  R.  Co.  V.  Johnson  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  813,  94  S.  W.  162;  Missouri, 
etc.,  R.  Co.  V.  Hagan  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  325,  93  S.  W.  1014;  Chicago  City  R. 
Co.  V.  Henry,  218  111.  92,  75  N.  E.  758.  Where 
one's  eyes  are  injured  but  tliere  is  nothing 
to  show  that  they  might  not  be  soon  cured 
if  properly  treated,  the  mere  fact  that  the 
injured  person  has  chronic  sore  eyes  does 
not  warrant  a  recovery  predicated  on  per- 
manent injury.  Louisville  &  N.  R.  Co.  v. 
Eaden  [Ky.]  93  S.  W.  7.  Whether  an  in- 
jured party  was  guilty  of  negligence  in  ob- 
taining medical  care  for  the  injury,  thereby 
aggravating  it,  held  a  question  for  the  jury. 
Glasgow  V.  Metropolitan  St.  R.  Co..  191  Mo. 
347,  89  S.  W.  915.  Where  injured  servr"t 
could  have  avoided  delay  in  getting  to  hos- 
pital by  paying  his  fare,  he  could  not  re- 
cover for  suffering  during  delay,  though 
employer  was  bound  by  contract  to  furnish 
transportation  in  such  case.  St.  Louis  S.  W. 
R.   Co.  V.   Reagan    [Ark.]    96   S.   W.    168. 
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negligence  of  attending  pliysicians/^  nor  the  fact  that  before  suit  brought  the 
injured  party  settled  a  chiim  against  his  attending  physician  for  malpractice^^  will 
relieve  the  original  wrongdoer  from  liability.  A  person  injured  by  the  fault  of  an- 
other may  recover  for  his  loss  of  time  even  though  he  has  received  full  pay  from  his 
employer  during  the  period  of  his  disabilit}'.^^  ^^^lere  there  are  no  rules  by  which 
to  measure  the  value  of  services  or  lost  time,  the  jury  may  allow  such  damages 
or  compensation  as  they  may  deem  reasonable  in  view  of  the  facts  proven  and  in  ac- 
cordance with  their  common  knowledge  and  experience.^^  In  some  states,  the  meas- 
ure of  damages  for  impaired  capacity  to  earn  money  is  the  difference  between  the 
wages  the  injured  person  was  capable  of  earning  before  and  after  the  injury,^®  re- 
gardless of  deductions  from  the  wages  by  the  employer,  not  incident  to  tlie  employ- 
ment or  a  necessary  expense  connected  therev/ith  ;^*'  in  others,  it  is  the  amount  which 
would  purchase  an  annuity  ec|ual  to  the  difference  between  the  annual  vrages  or  sal- 
ary before  and  after  the  injui-y.^^ 

The  rules  governing  recovery  where  injuries  result  in  death  are  elsewhere  troat- 
ed.22 

§  6.  Inadequate  and  excessive  damagcsP — Verdicts  for  damages  will  be  inter- 
fered with  by  the  appellate  courts  only  when  they  show  a  willful  disregard  of  the  evi- 
dence,-* or  are  so  grossly  disproportionate  to  the  actual  damage  shown^^  as  to  indi- 
cate clearly  that  they  are  the  result  of  passion  or  prejudice.-"     An  excessive  verdict 


14.  Graboski  v.  New  Castle  Leather  Co. 
[Del.]    64   A.    74. 

15,  16.  Viou  V.  Brooks-Scanlon  Lumber 
Co.    [Minn.]    108    N.   "VV.    891. 

17.  Injured  railway  mall  .clerk  may  prove 
loss  of  time  thoug-h  g-overnment,  as  a  mat- 
ter of  grace,  continues  his  salary.  Illinois 
Cent.  R.  Co.  v.   Porter    [Tenn.]    94   S.  W.    666. 

18.  Proof  that  person  injured  was  a 
farmer  working-  a  farm  on  shares  authorized 
instruction  permitting-  recovery  for  value  of 
time  and  services.  International,  etc.,  R.  Co. 
v.  Edwards  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
92,  91  S.  VV.  640. 

19.  Missouri,  etc.,  R.  Co.  v.  Dickson  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  229,  90  S.  W. 
507. 

Contra:  Only  the  reasonable  present 
value  of  diminished  earning-  capacity  in  the 
future,  and  not  the  difference  between  what 
he  would  earn  had  the  injury  not  occurred 
and  what  he  would  earn  in  his  present 
condition,  can  be  recovered.  Galveston,  etc.. 
R.  Co.  V.  Paschall  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.   709,  92  S.  W.  446. 

20.  Evidence  that  employer  made  de- 
ductions from  wag-es  for  hospital  fees,  in- 
surance, etc.,  inadmissible  on  question  of 
earning  power.  Missouri,  etc.,  R.  Co.  v. 
Dickson  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
229.    90    S.    W.    507. 

21.  Bourke  v.  Butte  Elec.  &  Power  Co. 
[Mont.]     83    P.    470. 

M.  See  Death  by  Wrongful  Act,  5  C.  L. 
945. 

23.  See    5    C.    L.    929. 

24.  An  appellate  court  will  not  set  aside 
a  verdict  on  the  g-round  that  it  is  excessive, 
unless  it  is  not  supported  by  any  evidence. 
Brown  v.  Weaver  Power  Co.,  140  N.  C.  33.^, 
52  S.  E.  954.  The  amount  to  be  awarded  for 
assault  is  larg-ely  witliin  the  discretion  of 
the  jury  and  their  finding-  will  be  interfered 
■with  only  in  extreme  cases.  Lake  St.  El. 
R.   Co.    V.   Collins,   118   111.   App.   270. 


25.  Southern  Pac.  R.  Co.  v.  Bailey  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  921.  91  S.  W. 
820.  That  a  verdict  for  $400  is  $1.50  in  ex- 
cess of  damag-es  proven  is  not  ground  for  a 
new  trial.  Gallig-an  v.  Woonsocket  St.  R.  Co. 
[R.  I.]  62  A.  376.  Where  damages  awarded 
by  the  jury  are  sliglitly  in  excess  of  those 
claimed  in  tlie  complaint,  the  excess  may  be 
referred  to  interest.  Southern  R.  Co.  v. 
Webb  [Ala.]  41  So.  420.  Court  will  not  in- 
terfere witli  verdict  unless  clearly  insufficient 
or  excessive.  Parriconi  v.  Greco,  115  La. 
558,    39    So.    599. 

26.  On  appeal  a  verdict  will  not  be  re- 
versed on  the  ground  that  it  is  excessive 
unless  clearly  the  result  of  passion  or  prej-j- 
dice.  Board  of  Councilmen  of  Frankfort  v. 
Chinn  [Ky.]  89  S.  AV.  188.  Verdict  not  the 
result  of  passion  or  prejudice  under  the  evi- 
dence. South  Covington  &  C.  St.  R.  Co.  v. 
Nelson  [Ky.]  89  S.  W.  200.  Held  that  ver- 
dict for  city  in  suit  for  damages  for  change 
of  grade  was  not,  considering  the  evidence, 
objectionable  as  the  result  of  passion  and 
prejudice.  Widman  Inv.  Co.  v.  St.  Joseph,  191 
Mo.  459,  90  S.  W.  763.  Rev.  Civ.  Code  Proc. 
§  301,  subd.  5,  expressly  provides  that  a 
new  trial  may  be  awarded  if  the  verdict 
is  so  excessive  as  to  indicate  passion  or 
prejudice.  Davis  v.  Holy  Terror  Min.  Co. 
[S.  D.]  107  N.  W.  374.  Where  evidence  war- 
ranted damages  for  mental  and  physical  suf- 
fering, loss  of  time,  expense,  and  permanent 
injury,  but  the  jury,  in  answer  to  special 
questions  put  to  them,  say  they  allow  the 
entire  amount  of  the  verdict  for  mental  pain 
and  anguish,  the  verdict  will  not  on  that 
accoimt  be  set  aside  as  excessive  and  as 
showing  passion  and  prejudice.  Missouri, 
etc.,  R.  Co.  V.  W'ade  [Kan.]  85  P.  415.  Ver- 
dict will  not  be  disturbed  unless  unreason- 
able, or  plainly  the  result  of  passion  or 
prejudice.  Chicago  City  R.  Co.  v.  Sc'omidt, 
117  111.  App.  213.  An  appellate  court  will 
not    set    aside    a    verdict   not   clearly   the   re- 
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may  be  cured  by  a  remittitur.^^  In  Illinois  the  question  whether  the  verdict  is  ex- 
cessive is  one  of  fact,  and  is  conclusively  settled  by  a  finding  of  the  court  of  ap- 
peals.^*    Holdings  as  to  the  excessiveness  of  verdicts  are  grouped  in  the  note.-^ 


suit  of  passion  or  prejudice.  Western  Un- 
derwriters Ass'n  V.  Hankins,  122  lU.  App. 
600. 

27.  Where  excessive  damages  are  allowed, 
the  judgment  may  be  affirmed  on  appeal  on 
condition  that  tlie  plaintiff  remit  the  ex- 
cess. St.  Louis  &  S.  W.  R.  Co.  v.  Foster 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  911,  8S> 
S.  W.  450;  Houston,  etc.,  R.  Co.  v.  McCarty 
[Tex.  Civ.  App.]  89  S.  W.  805.  A  verdict,  ex- 
cessive because  including  an  item  of  ex- 
pense not  recoverable,  may  be  affirmed  on 
appeal  on  condition  that  the  greatest  sum  the 
jury  could  have  found  for  such  item  be 
remitted.  Chicago,  etc.,  R.  Co.  v.  Seale  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  48,  89  S.  W. 
997.  A  verdict  in  excess  of  what  is  prayed 
for  in  the  complaint  may  be  cured  by  remit- 
titur if  the  excess  can  be  reasonably  esti- 
mated. Smoot  V.  Kansas  City,  194  Mo.  513, 
92  S.  ^V.  363.  Where,  in  action  for  injuries 
to  child,  brought  by  father,  medical  ex- 
pense was  $500  and  loss  of  services  $S00, 
a  verdict  of  $1,372  was  allowed  to  stand  on 
plaintiff's  remitting  $31  to  make  the  verdict 
correspond  to  proof.  Lange  v.  Missouri  Pac. 
R.  Co.,  115  Mo.  App.  582,  91  S.  W.  989.  Where 
in  conversion  the  jury  returns  a  verdict 
in  excess  of  tlie  amount  claimed  in  the  com- 
plaint, the  court  may  properly  reduce  the 
amount  instead  of  granting  a  new  trial. 
Mossteller  v.  Holborn  [S.  D.]  108  N.  W. 
13. 

28.  Chicago  &  J.  Elec.  R.  Co.  v.  Patton,  219 
III.  214,  76  N.  E.  381;  Hancheft  v.  Haas,  219 
111.  546,  76  N.  E.  845.  Appellate  court  has 
power  to  assess  damages  in  case  of  an  ap- 
peal for  delay,  and  supreme  court  will  not 
interfere  witk  its  exercise  of  this  power. 
McCartliy  v.  Alphons  Custodis  Chimney 
Const.   Co.,    219    111.    616,    76  N.    E.    850. 

29.  Recoveries  held  not  excessive.  Breach 
oi"  contract:  $1,260  for  breach  of  contract 
of  employment,  plaintiff  having  earned  very 
little,  contract  salary  being  much  more. 
Mobile,  etc.,  R.  Co.  v.  Hayden  [Tenn.]  94  S. 
W.   940. 

Torts  in  general:  $3,000  for  alienation  of 
a  husband's  aflfections.  Harvey  v.  Harvey 
[Neb.]  106  N.  "VV.  660.  $1,500  for  alienation 
of  wife's  affections.  Korby  v.  Chesser 
[Minn.]  108  N.  W.  520.  $550  for  malicious 
prosecution.  Martin  v.  Corscadden  [Mont.] 
S6  P.  33.  $800  against  a  policeman  and  a 
like  amount  against  his  bondsmen  for  false 
surest  and  assault  and  battery  in  a  public 
street.  Scott  v.  Com.  [Ky.]  93  S.  W.  668. 
$300  as  compensatory  damages  for  slander, 
consisting  of  cliarging  a  respectable  woman 
who  assisted  at  the  birth  of  a  child  with 
having  murdered  it.  Kloths  v.  Hess,  126 
Wis.  587.  106  N.  W.  251.  $50  where  one 
spoke  slanderous  words  of  and  concerning 
another  imputing  criminal  neglect  of  his 
wife  contributing  to  her  deatli.  Gendron  v. 
St.  Pierre  [N.  H.]  62  A.  966.  $1,000  for 
maintenance  of  nuisance  near  boarding 
house.  Bly  v.  Edison  Elec.  Illuminating  Co., 
97  N.  Y.  S.  592.  $500  for  permanent  nuisance. 
Central  Consumers'  Co.  v.  Pinkert  [Ky.]  92 
S.    W.    957.     $500    for    nuisance.     The    owner 


became  sick  as  a  consequence  of  odors  aris- 
ing from  the  nuisance.  City  of  Madisonville 
V.    Hardman    [Ky.]    92    S.    W.    930. 

Injuries  to  property  or  animals:  $1,625.41 
for  flooding  land.  Chicago,  etc.,  R.  Co.  v. 
Reuter,  119  111.  App.  232.  $250  where  fire, 
negligently  set  out,  destroyed  200  fence  posts, 
injured  1,000  pounds  of  wire,  and  injured 
grass  and  turf  on  125  acres  of  land.  Paraf- 
flne  Oil  Co.  v.  Berry  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  715,  93  S.  W.  1089.  $235  for  in- 
jury to  horses.  Louisville  &  N.  R.  Co.  v. 
Rhoads  [Kv.]  90  S.  W.  219.  $4,000  for  inter- 
ference ivith  poorer  right,  where  plaintiff 
had  to  close  his  mill  167  days  and  the  rental 
value  of  the  mill  was  $25  to  $30  a  day.  Elk- 
hart Paper  Co.  v.  Fulkerson  [Ind.  App.]  75 
N.  E.  283. 

Breach  of  duty  OTved  passenger:  $5  for 
being  carried  by  station  and  leaving  to  wait 
3  or  4  hours  for  a  train  back.  Harlan  v. 
Wabash  R.  Co.  [Mo.  App.]  94  S.  W.  737. 
$500  compensatory  and  $250  punitive  for  ejec- 
tion of  a  passenger  from  a  street  car  -with 
rude  and  insulting  language  and  causing 
his  arrest  for  alleged  disorderly  conduct. 
Little  Rock  R.  &  Elec.  Co.  v.  Dobbins  [Ark.] 
95  S.  W.  788.  $500  for  ejection  of  passenger 
who  walked  3  miles  in  the  rain  and  caught 
cold,  which  developed  into  pneumonia.  Del- 
monte  v.  Southern  Pac.  Co.  [Cal.  App.]  83 
P.  269.  $800  where  a  cripple  compelled  to 
walk  with  a  crutch  ■was  ejected  from  a  train 
and  compelled  to  walk  six  or  seven  miles 
at  night.  Missouri,  etc.,  R.  Co.  v.  Smith 
[Ind.  T.]  89  S.  W.  668.  $1,000  for  ejection  of 
a  passenger  in  an  insolent  manner.  South- 
ern R.  Co.  v.  Cassell  [Ky.]  92  S.  W.  281. 
$250  where  a  girl  15  years  of  age  was  carried 
past  her  destination  and  the  coixluctor  of  tlie 
train,  on  being  informed,  refused  to  take  lier 
back  but  left  her  at  the  next  station  witli- 
out  money  or  acquaintance  or  means  of  get- 
ting back.  Chesapeake  &  O.  R.  Co.  v.  Lynch 
[Ky.]  89  S.  W.  517.  $1,497  where  female  pas- 
senger was  threatened  and  abused  by  con- 
ductors. Cincinnati,  etc.,  R.  Co.  v.  Harris, 
115  Tenn.  501.  91  S.  'W.  211.  $2,500  where 
female  passenger  was  abused  and  threatened 
by  colored  servant  of  railroad  company. 
Gulf,  etc.,  R.  Co.  V.  Luther  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  195,  90  S.  W.  44.  $400  where 
a  sleeping  car  passenger  was  compelled  to 
leave  her  berth  and  complete  her  journey 
in  a  chair  car.  Pullman  Palace  Car  Co. 
v.  Hocker  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
330,  93  S.  W.  1009.  .Verdict  of  $600  and  $400 
in  favor  of  a  mother  and  daughter  against 
a  railroad  company  on  account  of  insulting 
conduct  of  the  defendant's  agent.  Southern 
Pac.  Co.  V.  Bailey  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  921,  91  S.  "W.  820.  $500  where  a 
passenger  was  ejected  at  midnight.  Gulf, 
etc.,  R.  Co.  V.  Bunn  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  721,  95  S.  W.  640.  $300  %vhere  sick- 
ness resulted  to  a  passenger  from  being 
obliged  to  sit  in  a  cold  waiting  room.  In- 
ternational &  G.  N.  R.  Co.  V.  Johnson  [Tex.  ' 
Civ.  App.]  15  Tex.  Ct.  Rep.  982,  95  S.  W. 
595. 

Personal   injuries;      $1,750    for    serious   and 
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probably  permanent  injuries  to  a  stevedore. 
The  City  of  San  Antonio  [C.  C.  A.]  143  F. 
955.  $1,500  for  injury  to  a  teamster.  Goodloe 
V.  Metropolitan  St.  R.  Co.  [Mo.  App.]  96 
S.  W.  482.  $1,000  for  general  injuries. 
Macon  R.  &  Light  Co.  v.  Streyer,  123  Ga.  279, 
51  S.  E.  342.  $631.25  for  general  injury. 
Southern  R.  Co.  v.  Hill  [Ga.j  54  S.  E.  113. 
$10,000  where  a  miner  26  years  old  in  good 
healtli,  earning  $3.50  per  day,  was  injured 
so  that  he  was  unconscious  for  several 
hours,  confined  to  his  bed  for  five  ■w'eeks, 
suffered  intense  bodily  and  mental  pain, 
lost  25  pounds  in  weight,  hearing  seriously 
impaired,  one  leg  badly  injured.  Davis  v. 
Holy  Terror  Min.  Co.  [S.  D.]  107  N.  W.  374. 
$500  where  plaintiff  was  bitten  by  a  dog, 
suft'ered  pain  several  weeks,  and  incurred 
expense  of  $200.  Bentz  v.  Page,  115  La. 
560,  39  So.  599.  $8,500  for  permanent  injury 
to  the  urinary  organs  and  bladder.  De 
Blois  V.  Great  Northern  R.  Co.  [Minn.]  108 
N.  W.  293.  $8,500  v/here  the  injured  party 
settled  a  claim  against  his  attending  physi- 
cian for  malpractice,  but  malpractice  was 
not  conclusively  sliown:  hip  dislocated  and 
reset  twice,  extreme  agony  accompanying 
such  operation.  Injuries  permanent.  Viou 
V.  Brooks-Scanlon  Lumber  Co.  [Minn.]  108 
N.  W.  891.  $9,000  is  not  excessive  in  the 
case  of  injury  to  the  side,  uterus,  ankle, 
spine,  and  nerves,  wliere  there  is  a  proba- 
bility that  the  plaintiff"  will  never  fully  re- 
cover. Latson  v.  St.  Louis  Transit  Co.,  192 
Mo.  449,  91  S.  W.  109.  $18,000  where  man 
of  39,  earning  $150  per  month,  was  confined 
to  bed  4  months  and  to  house  7  or  8  months, 
one  shoulder  being  left  lower  than  the  other, 
hearing  affected,  spine  injured,  one  arm  par- 
tially paralyzed,  and  bladder  deranged.  Gal- 
veston, etc.,  R.  Co.  V.  King  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  75,  91  S.  W.  622.  $500  for 
severe  injury  to  boy  of  10.  St.  Louis  S.  W.  R. 
Co.  V.  Dixon  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  782,  91  S.  \S^  626.  $3,000  for  injuries  to 
a  boy  16  years  of  age,  a  hatch  tender  on 
vessels,  who  fell  30  feet,  suff'ered  ill  effects 
three  months  after  the  injury,  and  expert 
testimony  as  to  whether  the  injury  was  per- 
manent was  conflicting.  Jolmson  v.  St.  Paul 
&  W.  Coal  Co.,  126  Wis.  492,  105  N.  W.  1048. 
Temporarj-  pain  and  disability;  $2,000  for 
injuries  to  passenger  where  she  was  cut  and 
bruised  and  suffered  severe  pains  for  a  year 
afterwards.  TVood  v.  Los  Angeles  Traction 
Co.  [Cal.  App.]  82  P.  547.  $500  for 
injury  to  plaintiff's  back,  confining  him 
a  month,  causing  great  pain  and  per- 
manent injury.  St.  Louis  S.  W.  R. 
Co.  V.  Bryson  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  656,  91  S.  W.  829.  $100  for  severe, 
though  not  permanent,  injuries  sustained  by 
a  person  50  years  old  through  the  negligence 
of  another.  Louisville  &  A.  R.  Co.  v.  Davis 
IKy.]  9)1  S.  W.  533.'  $1,000  for  severe  int 
jury  to  knee  In  some  respects  permanent, 
causing  great  pain  and  suffering,  making 
use  of  crutches  necessary  for  60  days,  and 
keeping  plaintiff  from  work  83  days.  Colo- 
lado  Springs  &  C.  C.  Dist.  R.  Co.  v.  Petit 
[Colo.]  8-3  P.  121.  $600  where  one's  life  was 
imperiled,  medical  and  surgical  attendance 
required,  and  disability  for  some  time.  Hull 
V.  Douglass  [Conn.]  64  A.  351.  $400  where 
one  wa,s  bitten  by  a  dog,  required  medical 
treatmpnt  for  10  days.  Friedman  v.  Good- 
man,  124*  Ga.   532,   52  S.  E.   892.      $2,500  where 


the  injured  person  suffered  as  a  result  of  tbe 
injury  two  and  one-half  years  after  it  oc- 
curred. Alton  R.,  Gas  &  Elec.  Co.  v.  "S^'ebb, 
119  111.  App.  75.  $1,000  for  injury  to  stenog- 
rapher earning  $50  a  month,  where  loss  of 
4  months'  time  resulted,  and  she  suffered 
much  pain  and  was  partly  incapacitated. 
Halley  v.  St.  Joseph  St.  R.,  Light,  Heat  & 
Power  Co.,  115  Mo.  App.  652,  91  S.  W.  163. 
Permanent  disability  from  following  voca- 
tion: $20,000  where  man  of  45,  earning  $3.50 
per  day,  had  lost  his  earning  power.  Bourke 
V.  Butte  Elec.  &  Power  Co.  [Mont.]  83  P. 
470.  $4,000  where  a  man  60  years  of  age 
was  rendered  incapable  of  following  his 
usual  vocation.  Little  Rock,  etc.,  R.  Co. 
V.  McQueeney  [Ark.]  92  S.  W.  1120.  $3,000 
j  where  vigorous  young  man  earning  $75  per 
j  month  was  probably  permanently  unfitted 
for  following  his  vocation.  Little  Rock,  etc., 
I  R.  Co.  v.  Cross  [Ark.]  93  S.  W.  9S1.  $3,500 
for  permanent  injury  and  much  pain  and  suf- 
fering, plaintiff  being  incapacitated  for  man- 
ual work  in  his  calling.  First  Nat.  Bank 
v.  Chandler  [Ala.]  39  So.  822.  $15,000  for 
injuries  resulting  in  insanity  and  permanent 
physical  disability  of  a  man  33  years  of  age 
earning  $05  per  month  Central  of  Georgia 
R.  Co.  V.  Harper,  124  Ga.  836,  53  S.  E.  391. 
$3,150  where  a  formerly  strong,  able-bodied 
man  is  rendered  permanentlj'  disabled.  Chi- 
cago Union  Traction  Co.  v.  Jacobson,  118  111. 
App.  383.  $3,000,  permanent  injuries  which 
materially  diminish  earning  capacity.  Coal 
Belt  Elec.  R.  Co.  v.  Kays,  119  111.  App.  23. 
$3,500  for  wrecked  and  permanently  impair- 
ed health.  Illinois  Cent.  R.  Co.  v.  Coley 
[Ky.]  89  S.  W.  234.  $10,000  for  injuries  to 
a  16  year  old  boy  which  rendered  him  an 
invalid  for  life  and  destroyed  his  future. 
Shoninger  Co.  v.  Mann,  121  111.  App.  275. 
$5,500  v.'here  one  was  probably  permanent- 
ly injur-Bd  and  rendered  an  invalid.  Chad- 
wick  V.  St.  Louis  Transit  Co.,  195  Mo.  517,  93 
S.  ■W.  798. 

Sight  and  hearing:  $1,641  for  painful  in- 
juries to  liead,  back,  face,  and  eyes,  tlie 
injury  to  the  eyes  being  probably  perman- 
ent. Illinois  Cent.  R.  Co.  v.  Morris  [Ky.] 
90  S.  W.  979.  $6,500  for  injury  to  eyesight 
and  hearing,  permanent,  and  injury  causing 
impotency.  Galveston,  etc.,  R.  Co.  v.  Fitz- 
patrick  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
790,  91  S.  W.  355.  $2,000  where  a  miner 
31  years  of  age  earning  $2.50  to  $3  per 
day  lost  sight  of  one  eye,  is  partially  para- 
lyzed, is  incapacitated  for  manual  labor,  and 
his  condition  is  permanent.  Kellyville  Coal 
Co.  V.  Strine,  117  111.  App.  115.  $9,000  where 
railroad  man  lost  the  use  of  an  ear,  render- 
ing him  unfit  to  follow  his  vocation,  was 
bruised  and  suffered  great  physical  and 
mental  pain.  Missouri,  etc.,  R,  Co.  v.  Houli- 
han [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  559, 
93  S.  W.  495.  $2,000  for  injury  to  an  eye 
which  destroyed  its  sight,  causing  much 
pain  and  inconvenience,  which  inconvenience 
if  not  pain  would  be  perm.anent.  Vohs  v. 
Shorthill  &  Co.  [Iowa]  107  N.  W.  417.  $3,- 
650  for  injury  to  eyes  and  nervous  system. 
Cumberland  Tel.  &  T.  Co.  v.  Harp  [Ky.]  90  S. 
W.  9 SO. 

Injnries  to  head:  $1,205  for  hand  broken 
and  otherwise  injured,  face  cut,  teeth  loosen- 
ed. Lane  Bros.  &  Co.  v.  Bott,  10  f  Va.  615, 
52  S.  E.  258.  $15,000  for  injury  to  skull  of 
boy  11  years   old,  impairing  mental   capacity 
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and  threatening:  insanity.  St.  Louis,  etc., 
R.  Co.  V.  Tomlinson  [Arlc]  94  S.  W.  613. 
$5,000  where  a  12  year  old  boy  sustained  a 
fractured  skull  resulting  in  temporary  pa- 
ralysis and  permanent  injury.  Solomon  v. 
Buechele,  119  111.  App.  595.  $550  for  injury 
to  head.  Williams  v.  St.  Louis,  etc.,  R.  Co. 
[iVIo.  App.]    96  S.  W.   307. 

Sitiuul  and  nervous  injuries:  $2,000  for 
painful  and  partly  permanent  injury  to  back. 
Citizens'  R.  Co.  v.  Wade  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  29,  91  S.  W.  645.  $20,000 
where  locomotive  engineer,  32  years  old,  sus- 
tained a  double  hernia,  his  nervous  system 
was  shattered,  back,  kidneys,  and  bladder  in- 
jured. Galveston,  etc.,  R.  Co.  v.  Stevens  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  977,  94  S.  W. 
395.  $5,000  for  permanent,  painful,  and  in- 
capacitating- injury  to  back.  St.  Louis  S.  W. 
R.  Co.  v.  Johnson  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  813,  94  S.  W.  162.  $7,500  for  in- 
juries to  back,  spine,  hips,  and  muscles,  ne- 
cessitating use  of  crutches,  great  phy.«-- 
ical  and  mental  pain  suffered.  Sexual 
power  lost.  St.  Louis  S.  W.  R.  Co.  v.  Morrow 
[Tex.  Civ.  App.]  93  S.  W.  162.  $1,100  fOr  in- 
jury to  back  and  hip  where  plaintiff  be- 
came lame,  suffered  pain,  required  medical 
treatment,  and  was  to  some  extent  inca- 
pacitated from  pursuing  his  occupation.  Tri- 
City  Ry.  Co.  v.  Gould,  118  111.  App.  602.  $7,- 
500  for  injuries  to  spine  and  hip  of  healthy, 
unmarried  woman  44  years  of  age,  inca- 
pacitated for  doing  housework,  nervous  and 
iiritable,  has  intense  headaches,  unable  to 
sleep  without  use  of  narcotics.  West  Chica- 
go St.  R.  Co.  v.  Vale,  117  111.  App.  155. 
$5,000  for  concussion  of  the  spinal  cord,  but 
the  doctors  did  not  testify  positively;  no 
evidence  as  to  permanence.  Costello  v. 
Frankman  [Minn.]  107  N.  W.  739.  $7,500 
for  nervous  shock  and  paralysis,  probably 
permanent.  McCord  v.  Minneapolis,  etc.,  R. 
Co.  [Minn.]  105  N.  W.  190.  $2,500  for  in- 
jury to  spine  causing  great  pain,  confined 
to  bed  four  weeks,  treated  by  physician  35 
times,  injury  probably  permanent.  Keeton 
v.  St.  Louis  &  M.  R.  Co..  116  Mo.  App.  281, 
92   S.   W.   512. 

Burns  anrt  scalds:  $350  where  woman  was 
scalded  by  steam  from  locomotive  and  was 
injured  by  collision  with  post  in  trying  to 
escape  from  steam.  Gulf,  etc.,  R.  Co.  v. 
Tullis  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  47S, 
91    S.   W.    317. 

Fractures,  liislocations,  and  injuries  to  and 
loss  of  liii-.bs:  $S50  for  fractured  arm,  caus- 
ing rnuch  pain  and  dislocated  hip.  Southern 
R.  Co.  V.  Burgess  [Ala.]  42  So.  35.  $2,500 
for  loss  of  two  fingers  of  ri^-ht  liand. 
Choctaw,  etc..  R.  Co.  v.  Craig  [Ark.]  95 
S.  W.  168.  $4,000  for  a  probably  perma.nent 
injury  to  a  foot.  Chicago  &  A.  R.  Co.  v. 
Walker,  118  111.  App.  397.  $4,750,  broken 
bone  which  never  will  unite.  Chicago  City 
R.  Co.  V.  Lowitz,  119  111.  App.  360.  $1,000 
for  bruises  tn-nd  permanent  injury  to  the  arm 
of  a  contractor  earning  from  $60  to  $80 
per  week.  Jacksonville  &  St.  L.  R.  Co.  v.  Lam- 
ing, 117  in.  ^PP.  61.  $1,000  not  excessive  for 
fracture  of  femur,  serious  and  probably  per- 
manent injury  to  hip  joint.  City  of  Mattoon 
V.  Faller,  117  111.  App.  65.  $10,000  where 
healthy  boy  14  years  of  age  was  crushed  un- 
der a  car,  right  thir?h  bone  broken,  and  leg 
made  shorter  than  the  other.  Chicago 
Union   Traction  Co.   v.   O'Brien,   117   111.   App. 


183.  $6,000  for  fracture  of  hip.  Chicago  & 
J.  Elec.  R.  Co.  V.  Patton,  122  111.  App.  174. 
$2,000  for  injury  to  foot  and  ankle  of  man 
28  years  of  age,  which  incapacitated  him 
for  work  for  38  days  and  the  use  of  his  foot 
was  to  some  extent  permanently  impaired. 
Consolidated  Coal  Co.  v.  Shepherd,  122  III. 
App.  323.  $20,000  where  bright  boy  8  years 
old  lost  one  leg  at  thigh  and  other  at  knee. 
Pittsburgh,  etc.,  R.  Co.  v.  Simons  [Ind.  App.] 
76  N.  E.  883.  $3,000  for  a  fracture  of  the 
neck  of  one  of  the  femurs  which  perm.anent- 
ly  shortened  the  limb.  Wright  v.  Davenport 
[Iowa]  104  N.  W.  1022.  $11,000  where  railroad 
fireman,  33  years  old  had  his  head  split,  arm 
broken,  spine  injured,  and  sustained  other 
injuries,  and  was  rendered  unable  to  perform 
manual  labor.  Cincinnati,  etc.,  R.  Co.  v. 
Curd  [Ky.]  89  S.  W.  140.  $2,500  for  twisted 
ankle,  nervous  system  injured,  intense  pain 
suffered.  Injuries  probably  permanent.  Board 
of  Councilmen  of  Frankfort  v.  Chinn  [Ky.] 
89  S.  W.  188.  $7,000  where  fireman  22  years 
of  age  was  co.isiderably  burned  and  scalded, 
four  ribs  broken,  lungs  permanently  injured, 
in  hospital  for  six  months.  Illinois  Cent. 
R.  Co.  v.  Quirey  [Ky.]  89  S.  W.  217.  $1,- 
000  where  a  tobacco  stemmer  earning  $1.25 
per  day  had  fingers  permanently  injured. 
Covington    &    C.    Bridge    Co.    v.    Smith    [Ky.] 

89  S.  W.  674.  $5,000  for  loss  of  leg  and 
suffering  attending  amputation.  Louisville 
&  N.  R.  Co.  V.  Helm  [Ky.]  89  S.  W.  709. 
$7,000  where  healthy  man  42  years  of  age 
was  so  injured  that  he  could  not  walk  with- 
out a  cane,  suffered  great  and  continuous 
pain,  and  was  prevented  from  following  his 
usual  occupation.  Stagg  Co.  v.  BrightwelJ 
[Ky.]  92  S.  W.  8.  $1,500  for  permanent  in- 
jury to  hand,  destroying  its  use  one-half. 
Chesapeake  &  O.  R.  Co.  v.  Wilqy  [Ky.]  90  S. 
W.  557.  $350  for  loss  of  two  fingers  and 
painful  injury  to  third,  rendering  it  per- 
manently stiff  and  misshapen.  Merganthal- 
er-Horton  Basket  Co.  v.  Taylor  [Ky.]  90  S. 
W.  968.  $616  where  v/oman  of  53  injured 
her  leg  and  was  confined  12  weeks,  suffer- 
ing much  pain.  City  of  Bowling  Green  v. 
Duncan  [Ky.]  91  S.  W.  268.  $800  for  in- 
jury to  ankle.  City  of  Louisville  v.  Hall 
[Ky.]  91  S.  W.  1133.  $4,000  for  broken 
ankle,  dislocated  hip.  Injuries  probably  per- 
manent. City  of  Paducah  v.  Johnson  [Ky.] 
93  S.  W.  1035.  $1,500  for  serious  and  per- 
manent injury  to  right  hand.  Antletz  v. 
Smith  [Minn.]  106  N.  W.  517.  $7,500  for  bad- 
ly crushed  and  deformed  hand,  rendered  per- 
manently useless.  Woman  22  years  of  age. 
Carlin  v.  Kennedy  [Minn.]  106  N.  W.  340. 
$2,100  for  injury  to  leg,  rendering  the  per- 
son unable  to  v/alk  for  four  months,  gen- 
eral health  seriously  affected,  and  a  future 
surgical  operation  probable.  New  v.  St. 
Louis  &  S.  R.  Co.,  114  Mo.  App.  379,  89  S. 
W.  104  3.  $1,500  where  the  injured  party 
lest  $300  in  wages,  free  use  of  one  leg  per- 
manently impaired,  and  was  the  permanent 
source  of  occasional  pain.  Orendorff  v.  Ter- 
minal R.  Ass'n,  116  Mo.  App.  348,  92  S.  W.  148. 
$5,000  for  elbow  permanently  injured,  in- 
caoacitating  plaintiff  from  labor.  Lindsay 
V. 'Kansas  City,  195  Mo.  166,  93  S.  W.  273. 
$5,000  where  woman  of  54  was  cut  and  bruis- 
ed, one  limb  fractured  near  hip  joint,  and 
nervous  system  permanently  injured.  Mc- 
Caffery  v.  St.  Louis  &  M.  R.  Co.,  192  Mo.  144, 

90  S.  W.  816.     $10,000  where  locomotive  fire- 
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man  had  his  leg  and  foot  crushed,  so  that 
one  leg:  was  permanently  shorter  than  the 
other.  Mississippi  Cent.  R.  Co.  v.  Hardy 
[Miss.]  41  So.  505.  $1,500  for  serious  and 
painful  injuries  to  foot.  City  of  Lexington  v. 
Fleharty  [Neb.]  104  N.  W.  1056.  $1,500  where 
plaintiff  had  arm  broken  in  tliree  places,  re- 
ceiving permanent  injuries,  and  also  otlier 
bruises.  McGahie  v.  Sproat,  97  N.  Y.  S.  751. 
$1,200  for  fractured  knee  cap.  Galligan  v. 
Woonsockot  St.  R.  Co.  [R.  I.]  62  A.  376. 
$9,300  where  a  young  man  earning  $90  per 
m()nth  sustained  a  permanent  injury  to  his 
knee.  Galveston,  etc.,  R.  Co.  v.  Cade  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  66,  93  S.  W.  124. 
$8,416.22  v%^here  a  railroad  switchman  had  his 
hand  amputated.  Missouri,  etc.,  R.  Co.  v.  Box 
[Tox.  Civ.  App.]  14  Tex.  Ct.  Rep.  998,  93  S. 
W.  134.  $9,000  -where  man  24  years  old 
earning  $1.75  per  day  lost  three  fingers  of  his 
right  hand.  Rice  v.  Dewberry  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  193.  93  S.  W.  715. 
$6,000  for  injury  to  ankle  resulting  In  stiff 
joint  and  permanent  anchylosis.  Whelan  v. 
Washington  Lum.ber  Co.,  41  Wash.  153,  83  P. 
88.  $5,000  for  loss  of  foot  by  man  of  44, 
though  earning  capacity  is  only  that  of  a 
common  laliorer.  Froman  v.  Ayars  [Wash.] 
85  P.  14.  $8,000  where  an  engineer  31  years 
old,  earning  $2.50  to  $3  per  day,  was  injured 
so  as  to  partially  paralyze  his  right  shoulder 
and  wholly  paralyze  the  arm.  Howard  v. 
Beldenville  Lumber  Co.  [Wis.]  108  N.  W.  48. 
Recoverte.s  b'ekl  exoes.sive.  Breach  of  oon- 
tract:  $1,000  held  excessive  by  $350  where 
a  vendor  of  a  business  breached  his  contract 
not  to  engage  in  the  same  line  of  business  in 
the  locality  for  a  limited  period.  Mitchell  v. 
Barnham    [Mo.   App.]    95  S.   W.   939. 

Tort.^  in  general:  Verdict  of  $1,500  for 
conversion  of  parts  of  "model"  typewriter 
excessive,  where  it  appeared  the  machine 
would  be  worth  $50,  though  it  would  cost 
$2,000  or  $3,000  to  build  such  a  model,  and  it 
also  appeared  that  an  identical  machine  had  ■ 
been  bought  for  $3.  Scharndorf  v.  Alien,  96 
N.  T.  S.  452.  $2,000  for  eviction  of  plaintiffs 
from  lea.se<l  presnise.s  and  destruction  of  fur- 
niture worth  $740,  and  for  mental  anguish 
suffered  on  account  of  the  wife's  pregnancy 
and  having  no  place  to  go.  held  excessive  by 
$1,000.  McClure  v.  Campbell  [Wash.]  84  P. 
825.  $4,000  for  malicious  prosecution  for  ob- 
taining property  under  false  pretenses  held 
excessive,  Avhere  it  appeared  that  plaintiff  re- 
tained property  which  he  obtained  by  means 
of  representation,  which,  though  not  proven 
to  be  false,  had  led  defendant  to  believe  a 
falsehood.  Davis  v.  McMillan  [Mich.]  12  Det. 
Leg.  N.  763,  105  N.  W.  802. 

Injury  to  pronerty:  $22,000  held  excessive 
by  $7,000  in  an  action  for  injuries  to  property 
and  business  through  a  conspiracy  in  re- 
straint of  trade,  Purington  v.  Hinchliff,  120 
111.  App.  523.  Where  plaintiff  claimed  only 
$100  as  depreciation  in  value  of  injured 
horse,  and  no  other  expenditure,  a  verdict  of 
$190  was  excessive.  Curtis  Blaisdell  Co.  v. 
Ross,  98  N.  Y.  S.  759.  Damage  claimed  was 
value  of  coat,  waist,  and  skirt,  valued  at  $150, 
but  plaintiff  admitted  on  trial  that  coat  was 
not  damaged.  Verdict  for  $150  was  excessive 
by  the  value  of  the  co.at.  Cassasa  v.  New 
York,  etc.,  R.  Co.,  109  App.  Div.  170,  95  N.  Y. 
S.   648. 

Breach  of  duty  owed  passenprer:  $400  for 
ejection  from  train  where  no  force  wa^  used, 


and  plaintiff  suffered  no  personal  injury,  but 
missed  an  engagement  with  music  pupils  and 
had  to  walk  9  blocks.  Dayton  &  W.  Traction 
Co.  V.  Marshall  [Ind.  App.]  75  N.  E.  824. 
$2,000  where  validation  of  return  ticket  was 
refused  and  plaintiff  was  ejected  from  train 
shed  and  had  to  buy  a  ticket,  but  the  amount 
paid  was  tendered  back  later,  no  injury  hav- 
ing resulted  and  no  publicity  being  given  the 
ejection.  Pittsburgh,  etc.,  R.  Co.  v.  Coll  [Ind. 
App.]  76  N.  E.  816.  $8,000  reduced  to  $3,000 
where  a  railroad  brakeman  raped  a  passen- 
ger which  resulted  in  pregnancy,  but  where 
it  did  not  appear  that  the  mental  anguish  of 
the  plaintiff  was  great  or  lasting.  Garvik  v. 
Burlington,  etc.,  R.  Co.  [Iowa]  108  N.  W.  327. 
$1,000  for  ejection  of  a  passenger  from  a 
train  because  of  apparent  invalidity  of  his 
ticket  held  excessive  where  the  conductor  did 
not  act  roughly  or  unkindly  and  the  passen- 
ger only  had  to  walk  back  about  one  mile  to 
where  the  ticket  was  purchased  and  lay  over 
until  next  day.  Southern  R.  Co.  v.  Hawkins 
[Ky.]   89  S.  W.  258. 

Personal  iujisries:  $9,000  for  injuries  to  a 
laborer  held  excessive  and  reduced  by  $2,000. 
Bulduzzi  v.  James  Ramage  Paper  Co.,  140  P. 
^  95.  $2,000  excessive  by  $1,000  where  the  only 
'  injury  relied  upon  is  a  diseased  condition 
almost  conclusively  shov/n  to  be  such  that  it 
could  not  have  been  produced  by  the  injury, 
and  there  was  no  evidence  of  serious  external 
injury.  Heinmiller  v.  Winston  Bros.  [Iowa] 
107  N.  W.  1102.  $10,500  where  the  evidence 
was  very  uncertain  as  to  the  extent  of  the 
injuries,  and  there  was  a  conflict  of  expert 
testimony  as  to  whether  the  injuries  were 
permanent.  Illinois  Cent.  R.  Co.  v.  Houchins 
[Ky.]  89  S.  W.  530.  $7,500  verdict  reduced 
to  $5,000  where  laborer  earning  $480  a  year 
was  injured,  but  evidence  that  injury  was 
permanent  was  unsatisfactory.  Bragg  v. 
Metropolitan  St.  R.  Co.,  192  Mo.  331,  91  S.  V\^. 
E27.  Where  there  was  no  evidence  of  a  pecuni- 
ary loss  or  loss  of  wages,  no  allegation  of  per- 
manent injury  or  inability  to  work,  or  con- 
tinuing pains,  a  motion  granted  by  the  trial 
judge  to  set  aside  a  verdict  of  $5,000  will 
not  be  reversed  on  appeal.  Ross  v.  Metropoli- 
tan St.  R.  Co.,  104  App.  Div.  378,  93  N.  Y.  S. 
679. 

Frnetiires,  di.slocation,s,  and  injuries  to  and 
loss  of  limits:  $5,000  reduced  to  $3,500  where 
injury  resulted  in  loss  of  ends  of  three  fingers 
and  split  thumb,  leaving  free  use  of  only 
little  finger.  Kirby  v.  Wheeler-Osgood  Co. 
[Wash.]  85  P.  62.  $15,000  to  young  locomo- 
tive fireman  earning  $1,000  per  year  for  loss 
of  left  hand,  held  excessive  by  $5,000.  Scheu 
V.  Pennsylvania  R.  R.,  141  F.  495.  $12,000 
where  a  conductor  had  his  leg  crushed,  held 
excessive  by  $2,000.  Chicago  Union  Traction 
Co.  V.  Sawusch,  119  111.  App.  349.  $500  is  ex- 
cessive for  slight  green  stick  fracture  of  arm 
above  elbow,  slight  bruises  about  head,  all 
objective  symptoms  of  injury  disappearing 
in  three  weeks.  Village  of  Westville  v. 
Horn,  117  111.  App.  89.  $15,000  reduced  to 
$10,000  where  lawyer  70  years  old  had  thigh 
bone  fractured,  was  laid  up  several  montlis, 
had  to  use  crutches,  and  the  injtiry  was  like- 
ly to  make  him  permanently  lame.  Devoy  v. 
St.  Louis:  Transit  Co.,  192  Mo.  197.  91  S.  VV. 
140.  $12,000  reduced  to  $9,000  for  loss  of 
hand  of  switchman  earning  $90  per  month. 
Phippin  V.  Missouri  Pac.  R.  Co.  [Mo.]  93  S. 
W.     410.     $1,600     excessive     by     $600     where 
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§  7.  Pleading,  evidence,  and  procedure.  A.  Pleading}'^ — All  damages  that 
necessarily  flow  from  the  wrongful  act  complained  of  may  be  recovered  under  the 
ad  damnum  clause,  without  special  averment/^  but  damages  which  result  naturally 
and  proximately  but  not  necessarily  or  by  implication  of  law  from  the  alleged  wrong- 
ful act,  must  be  specially  pleaded.^^  Thus,  the  law  will  not  imply  from  the  injury 
alone  the  damages  peculiar  to,  and  resulting  in,  each  individual  case;^^  hence,  there 


plaintiff  had  one  toe  amputated  and  his  foot 
somewhat  impaired,  and  suffered  some  pain, 
but  his  expenses  and  loss  of  time  amounted 
to  only  $400.  Smith  v.  Dow  [Wash.]  86  P. 
655.  Longshoreman  39  years  old,  earning 
from  $50  to  $75  per  month,  besides  other  in- 
juries, had  to  have  left  leg  amputated  below 
knee.  $20,000  held  excessive  by  $6,000. 
Melse  V.  Alaska  Commercial  Co.  [Wash.]  84 
P.  1127.  $15,000  for  loss  of  anterior  portion 
of  a  foot  and  stiffening  of  a  thumb  reduced 
to  $12,000.  International  &  G.  N.  R.  Co.  v. 
Brice  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  408, 
95  S.  W.  660.  $16,000  reduced  to  $14,000 
where  prior  to  the  injury  the  injured  party, 
34  years  of  age,  was  healthy  and  robust  and 
weighed  175  pounds,  and  afterwards  was  a 
nervous  wreck  suffering  from  insomnia, 
pleurisy,  neuralgia,  and  irregular  menstru- 
ation. Galveston,  etc.,  R.  Co.  v.  Vollrath 
[Tex.  Civ.  App.]   89  S.  W.  279. 

Sisht  ami  hearing-!  $12,000  for  injuries  to 
unmarried  female  resulting  in  loss  of  an  eye 
after  surgical  operation  causing  great  pain, 
and  diminishing  to  some  extent  her  vision 
from  the  other  eye.  Reduced  to  $6,000.  Ol- 
well  V.  Skobis,  126  Wis.  308,  105  N.  W.  777. 
$33,000  held  excessive  by  $13,000  where  young 
railway  mail  clerk  of  good  habits  lost  an  eye  | 
and  was  partially  paralyzed  so  that  he  could 
not  walk.  Williams  v.  Spokane  Falls  &  N. 
R.  Co.   [Wash.]   84  P.  1129. 

BruKse.^  ami  shook:  $3,000  excessive  for 
temporary  injuries  consisting  of  bruises,  cut 
on  eyelid,  insomnia,  headache,  and  nervous- 
ness. Chicago  City  R.  Co.  v.  McCaughna,  117 
111.  App.  538.  $2,013  for  scraping  of  skin 
from,  arm  to  knee,  some  bruises  and  pain. 
Kvidence  as  to  permanence  of  injuries  un- 
satisfactory. Tri-City  R.  Co.  v.  Widenhoeft, 
lis  111.  App.  581.  $4,500  for  general  physical 
iniuries  and  nervous  shock.  Probably  tem- 
porary. Illinois  C.  R.  Co.  v.  Downs,  122 
111.  App.  545.  $5,000  for  injuries  to  child  of 
5  struck  by  locomotive,  where  only  a  few 
scratches  and  bruises  were  found  when  she 
was  picked  up.  Serano  v.  New  York,  etc.,  R. 
Co.,   99    N.  Y.    S.   1103. 

Internal  injury:  $5,500  reduced  to  $3,500 
T\'here  only  injury  was  hernia,  whicli  did  not 
disable  plaintiff,  and  which  could  probably 
be  cured  by  operation  costing  $200  or  $300 
and  six  weeks'  time.  Leeson  v.  Saw^mill 
Phoenix,  41  Wash.  423,  83  P.  891. 

Adequacy  of  recovery:  $1,000  for  broken 
arm,  mutilated  hands,  part  of  one  ear  cut 
off.  and  permanently  deaf  in  the  other,  be- 
sides otlier  injuries,  held  inadequate  and  in- 
creased to  $4,500.  The  San  Rafael  [C.  C.  A.] 
141  F.  270.  $5,000  for  death  of  man  who  left 
an  insane  wife  and  seven  minor  children 
dependent  on  him,  held  inadequate  and  in- 
creased to  $7,500.  Id.  Verdict  covering  doc- 
tor's bill  only,  inadequate  where  proof  show- 
ed that  plaintiff  suffered  some  pain  and  was 
interrupted  in  his  work.     De  Yaulus  v.  New 


York  City  R.  Co.,  97  N.  Y.  S.  995.  Appellate 
court  refused  to  increase  recovery  of  $1,000 
when  injuries  consisted  ih  two  broken  ribs, 
a  punctured  lung,  and  other  bruises  and  suf- 
fering. Stoker  v.  Hodge  Fence  &  Lumber  Co. 
[La.]  41  So.  211.  An  award  of  nominal  dam- 
ages in  a  personal  injury  action  held  so  in- 
adequate under  the  facts  as  to  authorize  the 
court  to  grant  a  new  trial.  Ford  v.  ]\Iinne- 
apolis  St.  R.  Co.    [Minn.]   107  N.  W.  817. 

30.  See   5   C.   L.    932. 

31.  Terrace  Water  Co.  v.  San  Antonio 
Light  &  Power  Co.  [Cal.  App.]  82  P.  562; 
Union  Traction  Co.  v.  Sullivan  [Ind.  App.] 
76  N.  E.  116.  In  actions  for  torts,  where  the 
law  necessarily  implies  damage  from  tlie  act 
complained  of,  it  is  not  necessary  to  allege 
special  damages.  Smith  v.  Whittlesey 
[Conn.]  63  A.  1085.  W^hen  the  wrongful  act 
complained  of  consists  in  inflicting  a  severe 
bodily  injury,  tlie  consequent  pain  and  loss 
of  time  are  a  necessary  direct  result  of  the 
injury  and  constitute  a  damage  which  the 
la.w  implies.  Id.  Such  damage  may  be 
shown  under  the  general  allegation  and  need 
not  be  specially  pleaded.  Id.  Inability  to 
follow  one's  ordinary  vocation  may  be  proved 
to  characterize  the  extent  of  sucli  injury. 
Id. 

32.  Special  damages  cannot  he  proved  un- 
less alleged.  Jewett  v.  Buck  [Vt]  63  A.  136; 
Smith  V.  Whittlesey  [Conn]  63  A.  1085. 
Where  petition  for  damages  for  delay  in  de- 
livering message  announcing  brother's  fatal 
illness  only  claimed  damages  for  anguish 
suffered  wliile  waiting  for  her  train,  her  de- 
lay being  caused  by  the  delayed  delivery  of 
the  message,  plaintiff  could  not  recover  for 
anguisli  suffered  because  she  failed  to  reach 
her  brother  before  his  death.  Western  Union 
Tel.  Co.  v.  Campbell  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  484,  91  S.  W.  312.  Damages  for  ag- 
gravation of  one's  mental  disorder  are  not 
recoverable  under  a  complaint  for  assault  al- 
leging that  because  of  such  assault  plaintiff 
was  injured,  became  sick  and  disordered  for 
a  montli,  during  wliich  time  he  was  deprived 
of  social  enjoyment  and  suffered  bodily  pain 
and  was  obliged  to  undergo  medical  treat- 
ment. Lindsay  v.  Wabash  R.  Co.  [Mich.]  12 
Det.  Leg.  N.  430.  104  N.  W.  656.  Allegation 
of  facts  held  insufficient  to  show  notice  to 
carrier  of  the  special  damages  resulting  from 
a  failure  to  forward  baggage  as  per  contrrtct. 
Wehman  V.  Southern  R.  Co.  [S.  C]  54  S.  E.  360. 
In  a  suit  for  damages  for  personal  injuries, 
there  can  be  no  recovery  on  account  of  epilepsy 
from  whiclT  the  patient  claims  to  be  suffer- 
ing, but  no  mention  of  which  is  made  in  the 
petition,  unless  the  jury  find  that  epilepsy  is 
a  natural  and  ordinary  result  of  the  injuries 
averred,  and  also  that  the  epilepsy,  if  any, 
from  which  plaintiff  suffers  is  a  result  of  the 
iniuries  sustained.  Cleveland  &  S.  W.  Trac- 
tion Co.  V.  Hamner,  7  Ohio  C.  C.  (N.  S.)  133. 
In   an  action   on  the  case  for  false  ^varranty 
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can  be  a  recovery  for  loss  of  time  and  earnings^*  and  for  expenditures  on  account 
of  the  injury  alleged'^^  only  to  the  extent  that  such  special  damages  are  alleged.^^ 
The  damages  for  which  recovery  is  sought  must  be  set  out  with  sufficient  particu- 
larity to  enable  the  defendant  to  prepare  the  defense.^^  Under  a  general  allegation 
of  bodily  injuries,  plaintiff  may  prove  any  injury  to  his  person.^*     But  where  the 


of  a  horse,  special  damag-es  for  feeding-,  care, 
etc.,  may  be  recovered  where  aUeg'ed  and 
proven.      Wallace  v.  Tanner,  118  111.  App.  639. 

33.  Union  Traction  Co.  v.  Sullivan  [Ind. 
App.]  76  N.  E.  116. 

34.  Union  Traction  Co.  v.  Sullivan  [Ind. 
App.]  76  N.  E.  116;  Smith  v.  Whittlesey 
[Conn.]  63  A.  1085;  Southern  R.  Co.  v.  Haw- 
kins [Ky.]  89  S.  W.  258;  Stafford  v.  Adams, 
113  Mo.  App.  717.  88  S.  W.  1130.  An  alleg-a- 
tion  that  plaintiff  was  prevented  from  at- 
tending- his  ordinary  business  serves  to  cliar- 
acterize  tlie  injury  and  its  extent  in  a  g-en- 
eral  vsray  but  does  not  lay  foundation  for 
proof  of  special  damage.  Smith  v.  Whittle- 
sey [Conn.]  63  A.  1085.  Complaint  alleging 
that  plaintiff  was  permanently  disabled  from 
following  his  usual  vocation  and  has  lost 
Qjr  will  lose  the  earnings  of  his  labor  or  busi- 
ness sufficiently  pleads  loss  of  earnings. 
Wellmeyer  v.  St.  Louis  Transit  Co.  [Mo.]  95 
S.  W.  925. 

35.  Baltimore,  etc..  R.  Co.  v.  Schell,  122 
in.  App.  346;  Smoot  v.  Kansas  City,  194  Mo. 
513.   92   S.   W.    363. 

36.  Allegations  held  sufficient  to  entitle  a 
^■ecovery  foi'  time  lost  because  of  injuries 
sustained.  San  Antonio  &  A.  P.  R.  Co.  v. 
Wood  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  489, 
92  S.  W.  259.  Alleg-ation  that  plaintiff  was 
prevented  from  transacting  and  attending  to 
her  business  and  deprived  of  grains  and  prof- 
its which  she  would  have  made  but  for  the 
injury  held  to  admit  proof  that  she  had  made 
$300  a  year  by  dressmaking  prior  to  her  in- 
jury. Chicago  Union  Traction  Co.  v.  May 
[111.]  77  N.  E.  933.  Order  for  bill  of  particu- 
lars held  proper  in  so  far  as  it  required  plain- 
tiff to  show  loss  of  earnings  in  detail,  char- 
acter and  value  of  her  usual  employment, 
etc.,  but  improper  in  requiring  statement  as 
to  money  paid  out  for  medical  services,  the 
complaint  containing  no  alleg-ation  of  such 
payments  but  only  alleging  that  such  ex- 
penditure would  be  necessary.  Levy  v.  New 
York  City  R.  Co.,  96  N.  Y.  S.  399. 

37.  Eastern  Tex.  R.  Co.  v.  Moore  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  29,  94  S.  W.  394.  Com- 
plaint which  alleged  that  defendant  deposit- 
ed earth  and  built  culverts  on  plaintiff's  land, 
but  did  not  allege  the  amount  of  damage  done 
warranted  recovery  of  nominal  damag-es 
only.  Hubenthal  v.  Spokane  &  I.  R.  Co. 
[Wash.]  86  P.  955.  A  plea  of  recoupment  be- 
ing a  cross  action  by  the  defendant  against 
the  plaintiff  its  allegations  as  to  damages 
must  be  as  specific  and  certain  as  if  made  in 
the  petition.  Whitt  v.  Blount,  124  Ga.  671. 
53  S.  E.  205.  Where  a  declaration  alleged 
damage  for  the  maintenance  of  a  nuisance 
on  special  demurrer  the  plaintiff  should  be 
required  to  allege  for  what  length  of  time 
the  nuisance  had  been  maintained  during  his 
ownership  of  the  property.  City  Council  of 
Augusta  V.  Marks,  124  Ga.  365,  52  S.  E.  539. 
A  declaration  alleging-  that  the  market  value 
of  a  lot  had  been  depreciated  in  value  a  cer- 
tain sum  by  reason  of  a  nuisance  created  and 


maintained  by  defendant  Is  subject  to  special 
demurrer  in  that  it  did  not  state  the  value 
of  the  lot  before  the  injury.  Id.  In  action 
against  landlord  for  trespass  during-  the 
term,  a  complaint  alleged  in  one  count  that 
plaintiff  and  his  family  suffered  great  physi- 
cal pain  and  mental  anguish,  and  were  made 
sore  and  sick,  and  exposed  to  inclement 
weather  by  defendant's  acts.  The  count  was 
construed  as  one  charging  financial  damage, 
and  not  as  one  claiming  damages  for  pain 
and  suffering-  by  the  family.  Snedecor  v. 
Pope,  143  Ala.  275,  39  So.  318.  Complaint  in 
action  for  breach  of  contract  to  sell  securi- 
ties which  alleges  that  the  securities  which 
defendant  failed  to  sell  became  valueless  is 
a  sufficient  allegation  of  damag-e  as  against  a 
demurrer.  Gause  v.  Com.  Trust  Co.,  97  N.  Y. 
S.  1091.  Petition  alleging  permanent  injuries 
and  impairment  of  earning-  capacity  held  suf- 
ficient to  present  the  issue  of  plaintiff's  total 
disability  to  earn  money  in  the  future  as  a 
result  of  an  injury  while  a  passenger  on  de- 
fendant's street  car.  Goodloe  v.  Metropoli- 
tan   St.    R.   Co.    [Mo.   App.]    96    S.    W.    482. 

38.  Defendant  should  move  for  more  par- 
ticular statement  if  he  desires  it.  Rudomin 
V.  Interurban  St.  R.  Co.,  Ill  App.  Div.  548,  98 
N.  Y.  S.  506.  Complaint  alleging  several  in- 
juries and  also  that  such  injuries  caused  dis- 
eases and  impairment  of  plaintiff's  physical 
t  and  mental  abilities,  admits  proof  of  impair- 
j  nient  of  eyesight  and  of  diseases  caused  by 
injuries  alleged.  Id.  Where  the  complaint 
alleg-es  that  plaintiff  was  made  sick  by  his 
j  injuries,  proof  of  the  specific  diseases  whicli 
I  directly  resulted  from  his  injury  was  admis- 
sitxle  without  a  more  specific  allegation  tliere- 
of.  Proof  of  pleurisy  admissible  though  not 
particularly  alleged.  Lauder  v.  Currier  [Cal. 
App.]  84  P.  217.  No  variance  wliere  proof 
showed  fracture  of  tibia  of  left  leg-  and  in- 
jury to  right  elbow,  and  declaration  alleged 
that  plaintiff  was  greatly  bruised,  hurt  and 
wounded,  and  divers  bones  of  her  body  were 
broken,  and  she  became  sick.  Elgin.  A.  &  S. 
Traction  Co.  v.  Wilson,  217  111.  47,  75  N.  E. 
436.  Complaint  that  plaintiff  was  struck 
in  the  abdomen,  and  bruised,  blackened  and 
injured  there  and  internally,  is  broad  enough 
to  admit  proof  of  eruptions  on  the  abdomen 
caused  by  internal  pains.  Hynds  v.  Brook- 
lyn Heights  R.  Co.,  97  N.  Y.  S.  705.  Allega- 
tion that  plaintiff  was  greatly  bruised  about 
the  head,  face  and  body  admits  proof  of  in- 
juries to  head  and  face  and  to  sight  and 
hearing.  Terre  Haute  &  I.  R.  Co.  v.  Prit- 
chard  [Ind.  App.]  76  N.  E.  1070.  Allegation 
that  plaintiff  was  "permanently  injured,"  held 
broad  enough  to  admit  proof  of  diabetes  as 
result  of  injury  received.  Shoninger  Co.  v. 
Mann  [111.]  76  N.  E.  354.  A  complaint  for 
injuries  to  one's  back,  legs,  and  body  but  not 
precisely  describing  the  parts  claimed  to  be 
injured  is  broad  enough  to  admit  evidence 
of  the  condition  of  the  plaintiff's  ankle. 
...ewes  ^v.  Crane  [Vt.]  62  A.  60.  Under  a 
complaint  setting  forth  injuries  received  and 
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complaint  specifies  the  injuries  received,  proof  cannot  be  given  of  any  otlier  in- 
juries unless  they  necessarily  and  immediately  flow  from  those  named. ^^  The  ac- 
tual known  facts  of  injury  and  their  consequences  should  be  set  out  with  such 
reasonable  certainty  as  their  character  and  nature  permit.*"  If  the  nature  and  ex- 
tent of  injuries  cannot  for  any  reason  be  stated,  the  complaint  should  so  state.*^ 
Aggravation  of  an  existing  condition  is  not  special  damage  which  must  be  specially 
pleaded.*^  There  is  a  conflict  as  to  the  necessity  of  specially  pleading  mental  suf- 
fering.*^ An  allegation  that  plaintiff  has  sufl'ered  and  will  continue  to  suffer  great 
physical  and  mental  pain  is  sufficient  to  admit  proof  of  present  and  future  suffering.** 
"\Aniere  special  damages  are  sought  to  be  recovered  for  breach  of  contract,  all 
the  facts  upon  which  the  right  to  recovery  depends  must  be  alleged  and  proved.*^ 


results  arising-  therefrom  where  a  physician 
testified  that  fainting-  spells  resulted  from 
such  injury,  such  fainting-  spells  may  be 
proved  as  an  element  of  damages  though  not 
specifically  alleged.  Renders  v.  Grand  Trunk 
R.  Co.  [Mich.]  13  Det.  Leg-.  N.  314,  108  N. 
\\\  Sr.S.  Under  an  allegation  that  by  reason 
of  bruises  received  plaintiff  became  sick, 
sore,  lame,  and  disordered,  she  may  testify 
as  to  the  condition  of  her  memory  and  nerves 
as  a  result  of  such  injury.  Hannigan  v. 
Wright  [Del.]  63  A.  234.  Under  a  complaint 
alleging  that  plaintiff  was  injured  about  the 
head,  shoulders,  and  legs,  his  arm  broken 
and  v;rist  sprained  the  plaintiff  may  testify 
that  he  was  badly  bruised  up.  City  of  Dal- 
las V.  McCullough  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  348,  95  S.  W.  1121.  Under  a  com- 
plaint alleging-  a  broken  arm  it  is  proper 
to  admit  evidence  that  while  the  arm  was 
in  a  cast  the  muscles  decreased  in  size,  as 
against  an  objection  that  such  injury  was  not 
alleged.     Id. 

39.  Rudomin  v.  Interurban  St.  R.  Co.,  Ill 
App.  Div.  548,  98  N.  Y.  S.  506.  "Uniere  a  com- 
plaint did  not  allege  injuries  to  the  neck 
but  the  evidence  showed  such  injury  it  was 
error  to  authorize  recovery  for  all  Injuries 
sustained.  Dallas  Consol.  Elec.  St.  R.  Co.  v. 
English  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  606, 
93  S.  W.  1096. 

40.  Complaint  held  demurrable  for  lack 
of  deflniteness.  Dallas  Consol.  Elec.  St.  R. 
Co.  V.  McAllister  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rfp.  388,  90  S.  TV.  933.  Complaint  alleging 
that  "plaintiff  was  thrown  with  g-reat  force 
and  violence  to  the  g-round,  knocked  down, 
and  two  ribs  of  his  right  side  broken  or 
fractured,  his  left  knee  dislocated,  his  right 
arm  strained,  and  the  right  side  of  his  back 
just  above  his  right  kidney  bruised,"  held 
sufficiently  definite.  City  of  Garnett  v.  Smith 
[Kan.]  83  P.  615.  Where  the  injury  alleged 
is  internal,  and  on  motion  to  make  more 
definite,  plaintiff  alleges  the  general  loca- 
tion and  effects  of  his  injury  and  that  he  la 
unable  to  describe  the  locality  and  nature  of 
tlie  injury  or  the  names  of  the  parts  affected 
with  more  deflniteness,  a  Second  motion  to 
make  more  definite  is  properly  denied.  City 
of  Tola  V.  Farmer  [Kan.]  84  P.  386.  A  com- 
plaint in  an  action  for  personal  injuries 
must  set  forth  specifically  the  nature  and 
character  of  the  injuries.  Complaint  held 
sufficient.  City  of  Dallas  v.  McCullough 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  348,  95  S. 
W.    1121. 

41.  Dallas   Consol   Elec.   St.   R.   Co.  v.   Mc- 


Alli-ster  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  388, 
90  S.  W.  933.  Injuries  should  be  more  spe- 
cifically alleged  than  as  injuries  to  the  head, 
heart,  nervous  system,  etc.,  or  it  sliould  ap- 
pear that  they  could  not  he  more  .specifically 
described.  Dallas  Consolidated  Elec.  St.  R. 
Co.  V.  Black  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.   897,  89  S.  W.  1087. 

42.  Where  allegations  of  injury  were  full, 
proof  of  ag-g-ravation  of  ruptured  conditicvi 
resulting-  from  injury  was  admissible  without 
a  special  allegation.  Indiana  Union  Traction 
Co.  V.  Jacobs    [Ind.]    78   N.   E.   325. 

43.  A  complaint  praying  for  actual  dam- 
ages Includes  damag-es  for  -wounded  feelings 
and  mental  suffering-.  McGhee  v.  Cashin 
[Ala.]  40  So.  63.  Where  the  complaint  did 
not  allege  mental  suffering  or  claim  damages 
therefor  it  was  error  to  instruct  the  jury  to 
consider  it.  In  a  personal  injury  case.  City 
of  Rockwall  v.  Heath  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  230,  90  S.  W.  514.  A  complaint 
for  personal  injuries  alleging  that  plaintiff 
suffered  great  bodily  pain  and  -was  confined 
to  her  bed  for  a  long  time  on  account  of  the 
injury  authorizes  a  recovery  for  mental  an- 
guish though  not  alleged.  Ousley  v.  Hampe. 
128  Iowa,  675,  105  N.  W.  122.  Mental  suffer- 
ing not  set  up  as  a  separate  cause  of  action, 
but  as  an  element  of  damage,  cannot  be 
reached  by  demurrer  to  the  entire  complaint. 
Hall  v.  Western  Union  Tel.  Co.,  139  N.  C. 
369.   52   S.   E.   50. 

44.  Missouri,  etc.,  R.  Co.  v.  Box  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  998,  93  S.  W.  134. 

45.  In  an  action  against  a  carrier  for  de- 
lay in  delivering  thresliing  machines,  where 
special  damages  because  of  loss  of  thresh- 
ing contracts  were  claimed,  the  names  of  the 
persons  with  whom  it  is  claimed  such  con- 
tracts were  had  should  be  alleged.  Missouri, 
etc.,  R.  Co.  V.  Sproles  [Tex.  Civ.  App.]  92  S. 
W.  40.  Damag-es  recoverable  for  breach  of 
contract  by  a  purchaser  in  refusing-  to  ac- 
cept goods  which  the  seller  procures  from  an- 
other and  is  to  deliver  to  the  purchaser  are 
limited  to  such  as  are  established  by  data 
furnished  by  the  pleadings  and  evidence  and 
if  no  such  data  is  supplied  nothing  but  puni- 
tive damages  may  be  recovered.  Parkins  v. 
Missouri  Pac.  R.  Co.  [Neb.]  107  N.  W.  260. 
Where  one  sues  to  recover  special  damag-es 
he  must  alleg-e  and  prove  that  the  defendant 
had  notice  that  such  loss  was  probable  if 
the  contract  was  not  complied  with,  and  the 
rule  of  constructive  notice  does  not  apply  to 
such  case.  Missouri,  etc.,  R.  Co.  v.  Sproles 
[Tex.  Civ.  App.]  92  S.  W.  40.     Allegations  of 
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In  an  action  for  liqnidatod  damages  for  breach  of  a  contract,  the  plaintiff  is  not  re- 
quired to  plead  and  prove  specific  injury,  in  addition  to  the  breaclV  nor  is  it  nec- 
essary' to  allege  and  prove  the  impracticability  of  fixing  the  damages.*"  Ordinarily 
a  claim  for  damages  for  breach  of  contract  is  an  entirety  and  cannot  be  split  up 
and  recovered  in  separate  actions.*^ 

Punitive  damages  need  not  be  claimed  eo  nomine :  all  that  is  necessary  is  that 
the  pleading  shall  state  a  cause  of  action  which  if  proved  will  entitle  the  plaintiff  to 
such  damages.*"  ^^^^ere  punitive  damages  are  sought  for  a  particular  wrong-ful  act, 
and  plaintiff  relies,  as  evidencing  the  animus  with  wliich  that  act  was  committed, 
upon  the  commission  of  a  wholly  independent  act.  done  at  a  different  time  and  place, 
defendant  sliould  be  advised  by  plaintiff's  pleadings  of  the  case  he  is  expected  to 
meet.""'  °^  A  complaint  which  states  a  cause  of  action  for  nominal  damages  is  not 
demurrable,  though  no  actual  damages  are  alleged.^^  A  c-omplaint  need  not  set 
out  or  disclose  a  proper  legal  measure  of  damages.^^  It  is  unnecessary  in  most  ac- 
tions, when  the  demand  is  unliquidated  and  sounds  wholly  in  damages,  and  where 
there  is  but  a  single  cause  of  action,  to  state  specifically  and  in  amounts  the  differ- 
ent elements  which  go  to  make  up  the  sum  total.  It  is  sufficient  to  claim  a  gross 
sum.^*  If,  however,  a  pleader  elects  to  claim  a  specific  sum  for  any  one  or  more 
of  the  items,  he  is  restricted  in  his  recovery  on  such  items  to  the  amount  claimed.^^ 
An  improper  claim  of  damages  in  a  complaint  cannot  be  reached  by  a  demurrer.^*^ 
Wliere  tlie  action  is  based  on  a  statute,  facts  must  be  alleged  bringing  the  action 
within  the  terms  of  the  particular  statute  relied  upon.^^ 


a  complaint  for  special  damag-es  ag'ainst  a 
carrier  for  delay  In  the  shipment  of  thresh- 
ing   machines    held    sufficiently    specific.     Id. 

46,  ]L,ong-  V.  Furnas   [Iowa]   107  N.  W.  432. 

47,  Action  for  liquidated  damages  for 
breach  of  a  contract  not  to  engage  in  a  busi- 
ness similar  to  one  sold.  Shafer  v.  Sloan 
[Cal.   App.]    85  P.   162. 

48,  City  of  Chicago  v.  Duffy,  117  111.  App. 
261. 

49,  Martin  v.  Corscadden  [Mont.]  86  P. 
33.  Where  the  complaint  alleges  and  the 
proof  shows  facts  such  as  will  warrant  a  re- 
covery of  exemplary  damages  they  need  not 
be  claimed  by  name  and  as  such  but  may 
be  recovered  under  a  claim  for  damages  gen- 
erally. Shoemaker  v.  Sonju  [N.  D.]  108  N. 
W.  42.  Exemplary  damages  may  be  recov- 
ered under  a  complaint  alleging  that  plain- 
tiff was  injured  by  a  vicious  bull  which  the 
defendant  knowing  of  its  vicious  character 
allowed  to  trespass  on  plaintiff's  premises. 
Hull  V.  Douglass  [Conn.]  64  A.  351.  Though 
a  complaint  contains  a  prayer  for  punitive 
dan~ages  if  it  contains  no  allegations  war- 
ranting such  relief,  it  cannot  be  granted. 
Foard  of  Directors  of  St.  Francis  Levee  Dist. 
V.  Redditt  [Ark.]  95  S.  W.  482.  A  complaint 
in  an  action  against  attorneys  for  negli- 
gence by  which  a  cause  of  action  for  slan- 
der v.^as  lost,  which  alleges  tliat  $5,000  actual 
and  $5,000  punitive  damages  might  have  been 
recovered  and  demanding  judgment  for  $10,- 
000  does  not  demand  punitive  damages 
against  the  attorneys.  Patterson  v.  Frazer 
iTex.  Civ.  App.]  16  Tex.  Ct.  Rep.  78,  93  S.  W. 
146. 

50,  .ni.  Central  of  Georgia  R.  Co.  v.  Au- 
gusta Brokerage  Co.,  122  Ga.  64  6,  50  S,  E. 
473. 

In  an  action  for  dam.ages  for  flooding  land. 


and  for  plaintiff's  arrest,  which  grew  out  of 
the  controversy  regarding  the  flooding  of  the 
land,  it  was  held  to  claim  only  exemplary 
damages  for  the  arrest.  Cody  v.  Lowry  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  788,  91  S.  W.  1109. 

52.  Tliat  a  declaration  or  count  thereof 
sets  up  elements  of  damages  that  are  not  re- 
coverable, or  claims  greater  damages  than 
the  case  made  entitles  plaintiff  to  recover, 
does  not  render  the  declaration  demurrable 
if  any  damages,  even  nominal,  are  recover- 
able. "\A'estern  Union  Tel.  Co.  v.  Barlow 
[Fla.]  40  So.  491.  Where  a  contract  and 
breach  thereof  are  alleged,  plaintiff  is  at 
least  entitled  to  nominal  damages  and  the 
complaint  is  not  demurrable  thougli  it  fails 
to  allege  damages.  Gause  v.  Com.  Trust  Co., 
97  N.  Y.  S.  1091.  In  an  action  for  a  breach 
of  contract,  a  complaint  which  states  facts 
entitling  plaintiff  to  nominal  damages  is  suf- 
ficient against  a  demurrer.  Grau  v.  Gi'au 
[Ind.  App.]  77  N.  E.  816.  The  violation  of  a 
person's  legal  rights  through  a  tort  gives 
rise  to  a  right  of  action  and  to  a  verdict 
for  at  least  nominal  damages  without  spec- 
ification as  to  the  particular  amount  of  dam- 
age resulting.  Davis  v.  Arkansas  So.  R.  Co. 
[La.]  41  So.  587.  Complaint  in  action  for 
breach  of  warranty  as  to  variety  of  seeds 
that  alleged  an  inferior  crop  of  hay  was  pro- 
duced, and  that  plaintiff  -was  damaged  in  the 
sum  of  $1,000,  was  not  demurrable.  Moody 
v.    Peirano    [Cal.    App.]    84    P.    783. 

53.  St.  Louis  S.  W.  R.  Co.  v.  Jenkins  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  77,  89  S.  W.  1106. 
A  complaint  otherwise  good  is  not  subject 
to  general  demurrer  because  of  failure  to  al- 
lege a  specific  measure  of  damages  or  be- 
cause praying  for  the  application  of  an  im- 
proper measure.  Shropshire  v.  Adams  [Tc-x. 
Civ.  App.]   13  Tex.  Ct.   Rep.  540.   89  S.  W.  4-58. 
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A  petition  by  a  parent  for  damages  for  the  abduction  and  detention  of  a  child 
should  allege  loss  of  the  child's  services  and  tliat  the  parent  is  entitled  thereto.^' 
Facts  which  do  not  justify  a  trespass  but  which  would  go  in  mitigation  of  damages 
need  not  be  specially  pleaded. ^^ 

(§7)  B.  Evidence  as  to  damages.^^  Burden  of  proof  and  sufficiency  of  evi- 
dence.  The  burden  is  upon  the  plaintiff  to  prove  that  he  has  sustained  actual  dam- 
ages*'^ as  the  proximate  result  of  the  wrongful  act  of  defendant  complained  of*""^ 
and  the  amount  of  each  item  of  damages  claimed.*^^     Mental  suffering  may  be  ini- 


54,  55.  Habig  v.  Parker  [Neb.]  107  N.  W. 
127. 

56.  Central  of  Georgia  R.  Co.  v.  Keyton 
[Ala.]   41  So.  918. 

57.  Complaint  for  treble  damages  under 
Code  §§  2125,  2130,  forbidding  any  contract 
combination  or  agreement  to  prevent  the  car- 
riage of  freight  from  being  continuous  from 
place  of  shipment  to  destination,  must  al- 
lege facts  bringing  the  case  within  the  ex- 
press terms  of  the  statute.  Clark  v.  Ameri- 
can Express  Co.  [Iowa]  106  N.  W.  642.  Com- 
plaint held  insufficient.  Id.  Where  an  ad- 
ministrator proceeds  under  B.  &  C.  Comp. 
§  1152,  for  double  damages  against  a  per- 
son who  has  converted  property  of  a  de- 
cedent, he  must  allege  that  he  seeks  double 
damages  or  the  complaint  will  be  construed 
as  one  under  §  385  for  actual  damages  on- 
ly. Springer  v.  Jenkins  [Or.]  84  P.  479. 
A  complaint  under  a  statute  providing  for 
multifold  damages  which  prays  for  the 
actual  amount  of  damage  sustained  and 
for  other  proper  relief  under  the  statute 
authorizes  the  court  to  enter  judgment  for 
double  damageiS  as  allowed  by  the  statute. 
Carpenter  v.  Chicago  &  A.  R.  Co.  [Mo.  App.] 
95    S.   W.    985. 

58.  Even  though  no  recovery  is  In  fact 
sought  for  loss  of  services.  Washburn  v. 
Abram  [Ky.]  90  S.  W.  997. 

50.  Western  Union  Tel.  Co.  v.  Dickens 
[Ala.]  41  So.  469. 

60.  See  5  C.  L,.  937. 

61.  One  who  sues  for  damages  from  fire 
set  by  another  has  the  burden  to  prove  dam- 
ages sustained.  Allen  v.  Bainbridge  [Mich.] 
13  Det.  Leg.  N.  471,  108  N.  W.  732.  Damages 
for  impairment  of  ability  to  earn  money  can- 
not be  recovered  where  there  is  no  evidence 
to  show  that  the  injured  person  has  any  vo- 
cation or  business  by  which  she  could  earn 
money  or  that  she  ever  did  earn  anything. 
Becker  v.  Lincoln  Real  Estate  &  Bldg.  Co. 
[Mo.  App.]  93  S.  W.  291.  Where  on  the 
issue  of  damages  in  an  action  for  the  seller's 
breach  of  contract  for  the  sale  of  cattle,  the 
buyer  proved  the  contract  and  market  price, 
no  further  burden  rested  upon  him.  McKay 
v.  Elder  [Tex.  Civ.  App.]  92  S.  W.  268.  An 
allegation  that  prior  to  the  injury  plaintiff 
was  sound  and  healthy  need  not  be  proved 
in  order  to  recover  for  the  injury  sustained. 
Grc^n  V.  Houston  Elec.  Co.  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  790,  89  S.  W.  442. 

«2.  One  who  sues  to  recover  damages  for 
fire  set  by  another  has  the  burden  to  prove 
that  'the  fire  was  negligently  allowed  to 
escape  Allen  v.  Bainbridge  [Mich.]  13  Det. 
Leg.  N.  471,  108  N.  W.  732.  Proof  that 
horses  limped  after  collision  with  car  in- 
sufficient to  prove  accident  cause  of  In- 
jury,   where   condition   of    horses    before    ac- 


cident   was    not    shown.     Goodman    v.    New 
York  City  R.  Co.,   95  N.  Y.   S.   544. 

63.  The  amount  paid  for  medical  services 
cannot  be  awarded  unless  established  by 
the  evidence.  Smith  v.  Whittlesey  [Conn.] 
63  A.  1085.  Without  evidence  as  to  amount 
of  doctors'  bills  and  cost  of  medicines,  there 
can  be  no  recovery  therefor,  though  it  is 
proved  that  doctors  attended  the  injured 
plaintiff.  Houston  &  T.  C.  R.  Co.  v.  Garcia 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  969,  90 
S.  W.  713.  Where  damage  is  claimed  for  the 
destruction  or  injury  of  personal  property 
the  value  of  the  property  destroyed  or  the 
extent  of  the  damage  or  injury  should  be 
proved,  in  order  to  enable  the  jury  to  render 
an  intelligent  verdict.  Snedecor  v.  Pope,  143 
Ala.  275,  39  So.  318.  Finding  that  purchaser 
had  suffered  a  loss  of  $150  by  injuries  to 
a  way  appurtenant  to  his  lands  subsequent 
to  his  purchase  held  not  sustained  by  evi- 
dence. Couson  V.  Wilson  [Cal.  App.]  83  P. 
262.  Where  a  company  which  insured  plate 
glass  windows,  which  were  broken  by  the 
tortious  act  of  a  third  person,  by  agreement 
witli  the  insured  expended  a  certain  amount 
in  replacing  the  glass,  and  claimed  to  be 
subrogated  to  the  rights  of  the  insuref 
against  the  wrongdoer  and  sued  him,  a» 
between  them,  the  amount  of  damages  was 
not  liquidated,  and,  under  Civ.  Code  1895  § 
5073,  though  the  case  was  in  default,  it  -was 
necessary  to  establish  the  amount  of  such 
damages.  Maryland  Casualty  Co.  v.  Lanham, 
124  Ga.  859,  53  S.  E.  395.  The  class  and  con- 
dition of  the  stock  are  material  matters 
in  determining  their  market  price,  and  in  the 
absence  of  evidence  as  to  such  matters,  and 
of  what  the  market  price  of  live  stock  of 
the  class  in  question  was,  damages  cannot 
be  awarded  for  a  claimed  decline  in  price  of 
stock  of  the  general  description  of  that 
which  the  carrier  refused  to  accept  and 
transport.  Chicago,  etc.,  R.  Co.  v.  Todd 
[Neb.]  105  N.  W.  83.  In  an  action  for  in- 
juries to  plaintiff's  son,  where  there  was 
no  evidence  that  plaintiff  lost  the  benefit 
of  his  son's  services,  except  as  measured 
by  his  earnings,  nor  that  the  future  earnings 
of  the  son  would  in  reasonable  probability 
be  lessened  as  a  result  of  the  accident,  and 
no  expenses  other  than  for  medical  services 
were  proven,  the  only  damage  recoverable 
was  for  loss  of  earnings  and  medical  ex- 
penses. Dovine  v.  New  York  City  R.  Co., 
96  N.  Y.  S.  1058.  Evidence  of  conversion 
of  3  bales  of  cotton,  and  its  value  per  pound, 
without  proof  of  weight  of  each  bale,  au- 
thorizes verdict  for  more  than  nominal  dam- 
ages. Baker  v.  Hutcliinson  [Ala.]  41  So. 
809.  Where  the  evidence  shows  that  the 
injured  person  was  a  farmer  and  prior  to 
the    injury    had    performed    ordinary    farm 
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plied  from  physical  injury  and  pain;  no  further  proof  is  required.®*  If  punitive 
damages  are  claimed,  he  must  establish  facts  warranting  recovery  of  damages  of 
that  chaxacter.^^  If  the  measure  of  damages  is  fixed  by  the  contract  for  breach  or 
which  the  action  is  brought,  no  other  proof  of  damages  is  necessary. "^"^  Proof  must 
separate  legal  from  illegal  damages. *^^  In  an  action  for  ^Tongful  breach  of  a  con- 
tract for  personal  services,  that  plaintiff  might  have  obtained  other  remimerative 
employment  is  matter  of  defense.*'® 

AdmissibUity  in  generaJ.^^ — Proof  should  be  confined  to  the  issues  raised  by 
the  pleadings.'"  Opinion  evidence  is  incomj^etent  as  to  the  amount  of  damage, 
this  being  a  question  solely  for  the  jur}',"^^  but  is  competent  on  the  various  elements 
of  damage  claimed^^  where  tlie  witness  is  sliOAvn  to  be  qualified.''^     In  an  action  for 


work,  but  there  is  no  evidence  as  to  the 
value  of  liis .  time,  it  is  proper  to  instruct 
tliat  he  may  be  allowed  for  any  time  that  he 
■R-as  incapacitated.  Definite  proof  of  actual 
value  could  not  be  made.  Wood  v.  Chicago, 
etc.,  R.  Co.  [Mo.  App.]  95  S.  W.  946.  Where 
an  injured  person  does  not  testify  directly 
as  to  the  value  of  his  earnings  but  the  evi- 
dence sho%vs  that  he  was  required  to  employ 
a  man  at  a  certain  salary  it  can  be  inferred 
that  plaintiff  was  incapacitated  for  work 
and  his  loss  is  the  amount  of  salary  paid 
hi.s  servant.  Wellmeyer  v.  St.  Louis  Transit 
Co.  [Mo.]  95  S.  W.  925. 

64.  International  &  G.  N.  R.  Co.  v.  John- 
son [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  982,  95 
S.    W.    595. 

65.  In  an  action  for  libel,  the  burden  is 
upon  plaintiff  to  prove  malice  as  a  basis  for 
exemplary  damages  (Carpenter  v.  New  York 
Journal  Pub.  Co.,  97  N.  Y.  S.  478),  and  where 
defendant  introduces  proof  of  want  of  malice, 
plaintiff,  to  recover  exemplary  damages,  must 
show  by  a  fair  preponderance  of  the  evi- 
dence that  the  publication  was  made  ma- 
liciously or  recklessly  or  wantonly  or  care- 
lessly (Id.). 

66.  lender  a  contract  for  the  sale  of  breed- 
ing cattle  providing  that  if  the  animal  proved 
barren  the  purchase  price  with  interest 
would  be  refunded,  the  measure  for  breach 
of  such  contract  is  such  amount  independent 
of  depreciation  in  value  of  the  animal.  White 
V.   Miller    [Iowa]    105   N.   T\'.    993. 

67.  Kvidence  from  which  the  jury  cannot 
determine  leg.il  damages  from  those  too  re- 
mote to  be  recovered  will  not  sustain  a  ver- 
dict for  more  than  nominal  damages.  West- 
ern Union  Tel.  Co.  v.  Totten  [C.  C.  A.]  141 
F.    5.33. 

68.  Jefferson  &  N.  W.  R.  Co.  v.  Dreeson 
[Tex.   Civ.   App.]    96   S.  W.    63. 

6».     See  Evidence,   5  C.  L.   1301. 

70.  Where  it  is  alleged  that  a  particular 
loss  was  occasioned  by  a  particular  fault, 
the  proof  should  be  confined  to  the  scope  of 
the  allegations.  Missouri,  etc..  R.  Co.  v. 
Sproles  [Tex.  Civ.  App.]  92  S.  W.  40.  Proof 
of  distre.ssing  character  of  injuries,  though 
not  to  be  considered  as  an  element  of  dam- 
ages, is  not  error  w^hen  necessary  to  prove 
the  allegations  of  the  complaint.  Coney 
Island  Co.  v.  Mitsch.  3  Ohio  N.  P.  (N.  S.) 
81.  Where  petition  was  broad  enough  to 
admit  proof  of  injury  to  soil  by  sediment 
deposited  by  overflow  but  plaintiff  did  not 
claim  such  damage,  defendant  could  not 
prove,  that    the    soil    had    been    enhanced    in 
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I  value    by    the    deposit.     Gulf,    etc.,    R.    Co.    v. 
I  Harbison     [Tex.]     14    Tex.     Ct.    Rep.    895,    90 
I  S.    W.    1097.     Where    petition    in    action    for 
I  delay    in     delivery    of    message    announcing 
I  fatal   illness   of  brother  alleged   the  unusual 
j  attachment   between   the   brother  and   sister, 
such  fondness  for  eacli  other  could  be  shown 
I  as    a    circumstance    showing    the    extent    of 
,  the    sister's    suffering.     T\'estern    Union    Tel. 
Co.   v.   Campbell    [Tex.  Civ.  App.]   14  Tex.  Ct. 
Rep.    484,    91    S.   W.    312.     An   allegation    that 
a  horse,  killed  by  the  negligence  of  another, 
was  of  a  certain  market  value,  does  not  au- 
thorize proof  that  the  horse   had  no  market 
value  but  had  an  intrinsic  value  for  special 
purposes.     Gulf,   etc.,   R.   Co.  v.   Cooper   [Tex. 
Civ.    App.]    89   S.   W.    1001.     In   an   action   for 
deceit  in  the  sale  of  land  based  on  misrepre- 
senta^tions    as    to    the    ownership    of    certain 
land,    evidence    of    misrepresentations    as    to 
tlie  amount  of  timber  on  the  lands    is  inad- 
missible on  the  question  of  damages.     Jewett 
V.  Buck  [Vt.]   63  A.   136.     In  action  for  dam- 
ages caused  by  overflow,  plaintiff  cannot  re- 
cover   for    the    consequences    of    other    over- 
flows,    not     pleaded,     and     evidence     thereot 
is  inadmissible.     Central  of  Georgia  R.  Co.  v. 
Keyton   [Ala.]   41  So.  918. 

71.  Wiggins  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  95  S.  W.  311.  Damages  cannot  be 
proved  by  asking  the  injured  person  if  he 
sustained  any  damage  as  a  result  of  the 
defendant's  refusal  to  perform  his  contract. 
Richmond  v.  Brandt,  118  111.  App.  624.  In 
trespass  for  cutting  trees  a  witness  may 
not  testify  as  to  his  estimate  or  judgment 
of  the  damage  in  exact  figures.  The  amount 
is  the  province  of  the  jury.  Western  Union 
Tel.  Co.  V.  Ring,  102  Md.  677.  62  A.  801. 
Tlie  opinion  of  a  witness  as  to  the  amount 
of  damage  resulting  from  a  wrong,  where 
there  are  no  facts  upon  which  to  base  an 
estimate,  is  incompetent.  Raymond  v.  Edel- 
brock  [N.  D.]  107  N.  'W.  194.  Witness  may 
not  testify  to  his  conclusion  as  to  the  amount, 
but  only  facts  from  wliich  it  is  for  the 
jury  to  determine  the  amovmt.  City  of  Mc- 
Cook   V.   McAdams    [Neb.]    106   N.   W.   988. 

72.  Where  land  is  injured  by  reason  of 
a  nuisance,  an  expert  may  not  testify  as  to 
the  fact  or  the  amount  of  damage  but 
may  give  his  opinion  as  to  the  value  of  the 
property  before  and  after  the  commission 
of  the  alleged  tort.  Baltimore  Belt  R.  Co.  v. 
Sattler,  102  Md.  595.  62  A.  1125.  In  giving 
such  testimony  he  may  state  the  reasons  up- 
on which  his  opinion  is  based,  so  that  the 
jury  may  judge  as  to  the  value  of  his  opinion. 
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neo-lio-enee  it  is  incompetent  to  show  that  the  defendant  is  insured  against  loss  in 
case  of  a  recovery.'*  Holdings  as  to  the  admissibility  of  evidence  to  show  the 
value  of  property  injured,  destroyed,  or  converted,"  the  amount  of  lost  profits,'''' 
the  damage  sustained  by  breach  of  an  irrigation  contract,^^  and  as  to  the  admissi- 
bility of  evidence  to  aid  the  jury  in  assessing  punitive  damagcs^^  are  given  in  the 
notes. 


Id.  Witnesses  called  to  show  the  deprecia-  ' 
tion  in  the  rental  value  of  land  may  sup- 
port their  opinions  by  stating  what  crops 
were  raised  before  and  after  the  land  was 
injured.  Where  the  court  ins.tructs  that 
there  can  be  no  recovery  for  loss  of  crops. 
Crabtree  Coal  Min.  Co.  v.  Hamby's  Adm'r 
[Ky.]  90  S.  W.  226. 

73.  Witnesses  shown  to  be  familiar  with 
surrounding-s  may  give  estimate  of  dam- 
ages to  land  caused  by  construction  of  tele- 
graph line  across  it.  Mason  v.  Postal  Tel. 
Cable  Co.  [S.  C]  54  S.  E.  763.  Where  one 
sues  for  injuries  to  real  property  caused  by 
smoke  and  cinders,  a  witness  familiar  with 
th?  property  may  describe  the  effects  thereon 
of  smoke,  gas,  vapors,  etc.  Baltimore  Belt 
R.  Co.  V.  Sattler,  102  Md.  595,  62  A.  1125. 
In  an  action  for  injuries  to  property  caused 
by  the  discharge  of  smoke  and  cinders 
from  passing  engines,  persons  acquainted 
with  the  property  and  who  had  observed  the 
injurious  effects  may  testify  as  to  the  fact 
of  damage.  Id.  In  trespass  for  cutting- 
trees  a  witness  may  not  testify  as  to  the 
value  of  trees  like  those  injured,  for  wood 
or  timber,  after  stating  that  he  knows  some- 
thing about  the  value  of  such  trees  with- 
out further  showing  as  to  his  knowledge  of 
the  subject.  Western  Union  Tel.  Co.  v.  Ring, 
102  Md.  677,  62  A.  SOI.  Where  land  is  flood- 
ed a  witness  familiar  with  its  productive- 
ness, and  who  knew  the  kind  of  year  that  the 
year  of  the  overflow  was  for  raising  cot- 
ton, may  testify  as  to  the  amount  of  cotton 
land  like  the  land  in  question  would  produce 
In  a  season  like  the  one  in  question.  Chicago, 
etc.,  R.  Co.  V.  Seale  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  48,  89  S.  W.  997.  An  expert  could 
testify  as  to  the  difference  in  the  value 
of  cattle  on  account  of  shrinkage,  it  having 
been  shown  what  the  amount  of  shrinkage 
was  for  every  24  hours  of  transportation. 
Gulf,  etc.,  R.  Co.  V.  House  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  752,  88  S.  W.  1110.  Wit- 
nesses could  testify  as  to  market  value  of 
cattle  at  destination  if  shipped  with  rea- 
sonable dispatch  and  care  though  they  had 
not  seen  the  cattle  before  shipment.  Texas 
&  P.  R.  Co.  V.  Felker  [Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.   308,   90  S.  W.   530. 

74.  Prewitt-Spurr  Mfg.  Co.  v.  Woodall, 
115  Tenn.  605,  90  S.  W.  623. 

75.  Wliere  property  injured  or  destroyed 
has  no  market  value,  recourse  must  be  had 
to  its  cost,  utility,  and  use,  and  to  the 
opinions  of  witnesses  who  may  possess  such 
information  as  will  give  weiglit  to  their 
opinions.  Rule  applied  to  dredging  machine. 
California  Development  Co.  v.  Yuma  Valley 
Union  Land  &  Water  Co.  [Ariz.]  84  P.  88. 
In  action  to  recover  value  of  wheat  burn- 
ed in  fire  started  by  spark  from  defendant's 
engine,  market  value  of  wiieat  at  time  of 
fire  could  be  shown,  where  it  appeared  that 
if    it    had    not    been    burned,    it    would    have 


been  ready  for  the  market  In  a  short  time. 
Quint  v.  Dimond,  147  Cal.  707,  82  P.  310. 
To  ascertain  the  value  of  converted  property 
at  the  time  of  its  conversion,  its  value  a 
reasonable  time  prior  and  subsequent  to  its 
conversion  may  be  shown.  Austin  v.  Vander- 
bilt  [Or.]  85  P.  519.  Where  a  claim  is  for 
damages  to  real  property,  accrued  at  the 
time  of  the  institution  of  the  action,  a  wit- 
ness may  not  testify  as  to  the  present  con- 
dition of  tlie  property.  Baltimore  Belt  R.  Co^ 
V.  Sattler,  102  Md.  595,  62  A.  1125.  Estimates 
of  damages  to  land  caused  by  construction 
of  telegraph  line  should  be  based  on  de- 
preciation of  present  market  value  of  land, 
not  on  any  future  conjectural  value.  Mason 
V.  Postal  Tel.  Cable  Co.  [S.  C]  54  S.  E.  763. 
An  appraisement  made  two  years  prior  in  a 
bankrupt's  inventory  held  insufficient  to  over- 
come tlie  value  as  fixed  by  the  sale.  Id. 
Sale  price  at  foreclosure  suit  will  be  deem 
ed  Its  value  in  the  absence  of  clear  proof 
to  the  contrary,  especially  where  the  de- 
fendant was  previously  notified  that  he  would 
be  held  liable  for  any  deficiency.  Id.  In  an 
action  for  injuries  to  a  horse  it  is  not  per- 
missible to  show  that  the  owner  had  tried 
to  sell  it  for  a  certain  price  and  had  not 
foiind  a  purchaser.  Howard  v.  Fabj  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  1004,  93  S.  W. 
225.  In  an  action  against  a  carrier  for  the 
loss  of  a  package  of  baggage  containing 
boots  siioes,  comforts,  etc.,  held  proper  to 
permit  tlie  passenger  to  testify  to  the  value 
of  the  articles;  the  strict  rule  of  market 
value  not  being  applicable.  Ft.  Worth,  etc., 
R.  Co.  V.  McCarty  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.    810,   94    S.   W.    178. 

7(».  Potatoes,  delayed  in  transit,  were 
frozen.  Fact  of  sale  through  commission 
house  and  price  received,  after  delivery,  was 
admissitde  on  issue  of  sliipper's  damage. 
Isham  V.  Erie  R.  Co.,  98  N.  Y.  S.  609.  Evi- 
dence of  sales  made  subsequently  to  tlie 
breach  and  during  the  pendency  of  the  con- 
tract term,  though  made  by  the  principal 
through  other  agents,  is  admissible,  to  be 
considered  in  estimating  disputed  gains. 
Emerson  v.  Pacific  Coast  &  Norway  Packing 
Co.  [Minn.]  104  N.  "SV.  573.  Evidence  as  to 
past  profits  in  the  same  business,  and  as 
to  the  prosperity  and  growth  of  the  com- 
munity where  the  business  was  to  be  car- 
ried on,  and  as  to  plaintiff's  skill  and  abili- 
ty, is  aJmissilDle  in  an  action  to  recover 
lost  profits  upon  breach  of  a  contract  for 
a  partnership.  Ramsay  v.  Meade  [Colo.] 
86  P.    1018. 

77.  In  an  action  to  recover  losses  sus- 
tained by  breach  of  contract  to  supply  water 
for  irrigation,  proof  of  what  other  lands 
similarly  situated,  and  irrigated  as  defendant 
had  agreed  to  irrigate  plaintiff's  land,  had 
produced  in  other  years,  is  admissible.  Colo- 
rado Canal  Co.  v.  McFarland  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.   848,  94   S.  W.   400.       , 
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Personal  injury  actions."^ — Miscellaneous  holdings  on  adniissibility  of  evidence 
to  show  tlie  nature  and  extent  of  injuries/"  the  cause  of  the  physical  condition 
eouiplaiued  of/^  and  the  extent  of  impairment  of  earning  power/^  are  given  in  the 


78.  In  an  action  for  trespass  to  the  per- 
son where  damag-es  for  indignity  or  punitive 
damag-es  are  claimed,  tlie  provocation,  con- 
duct, and  acts  of  the  parties,  wliich  give 
character  and  color  to  the  transaction,  and 
are  clearly  a  part  of  it,  may  be  shown 
though  not  transpiring  at  the  precise  mo- 
ment of  the  assault.  Lenfest  v.  Robbins 
[Me.]  6.3  A.  729.  Evidence  of  the  wealth  of 
tlie  Avrongdoer  is  admissible  in  a  case  where 
punitive  damages  are  allowable,  not  as  tend- 
ing even  remotely  to  sustain  the  plain- 
tiffs case,  but  to  assist  the  jury  in  fixing  the 
punishment.  Yazoo  &  M.  V.  R.  Co.  v.  Wil- 
liams [Miss.]  39  So.  4S9.  In  an  action  for 
libel,  the  jury  may  consider  the  financial 
condition  of  the  defendant  at  a  time  reason- 
aljly  close  to  the  publication  of  the  libel. 
Geringer   v.   Novak,    117   111.   App.    160. 

7».     See  5  C.  L.  939. 

SO.  In  an  action  for  personal  injuries, 
plaintiff  may  prove  what  she  weighed  prior 
to  the  injury.  O'Dea  v.  Michigan  Cent.  R. 
Co.  [Mich.]  12  Det.  Leg.  N.  718,  105  N.  W. 
746.  In  personal  injury  action  evidence  of 
pliysical  condition  and  appearance  of  plain- 
tiff previous  to  her  injury  is  admissible. 
Brown  v.  Blaine,  41  Wash.  287,  83  P.  310. 
In  personal  injury  actions  it  is  proper  to 
allow  plaintiff  to  show  the  condition  of  her 
health  prior  to  the  injury,  and  her  con- 
dition thereafter,  and  to  leave  the  question 
of  the  cause  of  her  subsequent  condition  to 
the  jury.  Chicago  Union  Traction  Co.  v. 
May  [111.]  77  N.  E.  933.  Where  it  was  shown 
tliat  a  varicose  vein  was  discovered  in  plain- 
tiff's leg  after  his  injury  which  had  not 
been  observed  before,  pliysician  could  testi- 
fy that  there  was  such  a  varicose  vein  though 
he  could  not  assign  the  injury  as  its  cause. 
Field  v.  New  York  City  R.  Co.,  109  App.  Div. 
S31.  96  N.  Y.  S.  457.  Error  in  action  for  in- 
juries to  admit  expert  evidence  of  plain- 
tiff's condition  after  accident  w^here  his 
previous  condition  was  not  shown.  Kunstler 
v.  Interurban  St.  R.  Co.,  48  Misc.  655,  96  N. 
Y.  S.  296.  A  physician  who  examined  and 
treated  an  injury  is  competent  to  express 
an  opinion  as  to  future  consequences  reason- 
ably certain  to  be  expected  from  the  in- 
jury. Voh3  V.  Shorthill  &  Co.  [Iowa]  107 
N.  W.  417.  In  an  action  for  injuries  causing 
loss  of  an  eye,  plaintiff's  attending  oculist 
njay  testify-  as  to  the  details  of  his  treat- 
ment tending  to  prove  pain  and  suffering. 
Olwell  V.  Skobis,  126  Wis.  308.  105  N.  W. 
77  7.  It  is  competent  to  show  that  a  surgical 
operation  was  performed  on  the  injured  per- 
son after  the  action  for  the  injury  was  com'- 
menced.  City  of  Gibson  v.  Murray,  120  111. 
App.  296. 

81.  Where  in  an  action  for  injuries,  evi- 
dence was  introduced  to  show  that  the  in- 
jured person  was  previously  troubled  w^ith 
a  certain  disease,  it  was  proper  to  permit 
her  physician  to  testify  tliat  she  had  never 
complained  to  him  of  such  trouble  and  that 
he  had  never  treated  her  for  it.  St.  Louis 
&  S.  F.  R.  Co.  V.  Ross  [Tex.  Civ.  App,]  14 
Tex.  Ct.  Rep.  89.  89  S.  W.  1105.  It  is  proper 
to   permit    the   injured    person's    medical   wit- 


ness to  testify  on  cross-examination  as  to 
what  effect  confinement  in  a  school  room  for 
a  number  of  years  would  have  had  upon  the 
plaintiff  in  producing  her  then  condition. 
Dallas  Consol.  Elec.  St.  R.  Co.  v.  Black  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  897,  89  S.  W. 
1087.  Evidence  of  indications  of  disease  in 
the  injured  person  ijrior  to  the  injury  is 
inadmissible  where  it  is  not  shown  that 
evidence  will  be  introduced  to  connect  such 
condition  with  the  trouble  which  it  claimed 
resulted  from  the  injury.  Glasgow  v.  Metro- 
politan St.  R.  Co.,  191  Mo.  347,  89  S.  W. 
915.  Evidence  of  the  injured  person's  use  of 
intoxicating  liquor  five  or  six  years  prior 
to  the  injury  is  not  admissible  where  it  is 
not  shown  to  have  had  any  ai¥ect  upon  his 
physical  condition  at  the  time  of  trial. 
Houston,  etc.,  R.  Co.  v.  McCarty  [Tex.  Civ. 
App.]  89  S.  W.  805.  Evidence  Of  habits  of 
intoxication  of  the  injured  party  is  not  ad- 
missible where  it  is  not  shown  that  proof 
will  be  introduced  to  connect  such  habits 
with  the  deceased's  condition  wliich  it  is 
claimed  resulted  from  the  injury.  Glasgow 
V.  Metropolitan  St.  R.  Co.,  191  Mo.  347,  89 
S.  W.  915.  One  who  sues  for  an  injury  which 
might  have  existed  from  birth  may  show  that 
prior  to  the  injury  he  had  stated  in  an  ap- 
plication for  insurance  that  he  had  never 
sustained  such  injury  which  statement  had 
been  attested  as  true  by  his  examining  phy- 
sician. San  Antonio  Traction  Co.  v.  Parks 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  171,  93  S. 
W.    130. 

82.  Wages  plaintiff  received  a  year  previ- 
ous to  his  injury  held  provable  as  bearing 
on  his  earning  capacity.  Bourke  v.  Butte 
Elec.  &  Power  Co.  [Mont.]  83  P.  470.  In 
an  action  for  personal  injuries,  the  plain- 
tiff may  introduce  evidence  as  to  his  ^vages 
at  times  shortly  before  the  occurrence  of  the 
injury.  Lewes  v.  Crane  [Vt.]  62  A.  60. 
Earning  capacity  at  the  time  of  the  injury 
may  be  shown  by  evidence  of  an  offer  of 
wages  made  at  or  about  such  time.  Mont- 
gomery v.  Seaboard  Air  Line  R.  Co.  [S.  C] 
53  S.  E.  987.  Where  injuries  to  a  minor 
j  were  claimed  to  be  permanent,  evidence  of 
I  his  earning  capacity  prior  to  the  accident 
:  may  be  considered  in  assessing  compensation 
j  for  impairment  of  earning  capacity  after 
]  maturity.  Andrews  v.  Chicago  &  G.  W.  R. 
Co.  [Iowa]  105  N.  W.  404.  Where  in  person- 
al injury  action  plaintiff  claims  he  was  in- 
capacitated and  that  his  business  suffered, 
defendant  may  introduce  proof  tending  to 
show  that  plaintiff's  business  continued,  was 
C)f  considerable  volume,  and  was  attended 
to  regularly  by  plaintiff.  Burns  v.  Dunham. 
Carrigan  &  Hayden  Co.  [Cal.]  82  P.  959. 
It  is  competent  to  prove  the  market  value 
of  services  in  a  particular  vocation  in  which 
plaintiff  is  specially  skilled,  and  for  which 
it  may  be  presumed  that  there  is  a  demand 
j  at  a  salary  or  wage  compensation.  T.,ake 
I  Shore  &  M.  S.  R.  Co.  v.  Teeters  [Ind.]  77  N. 
E.  599.  It  may  be  shown  on  the  issue  of 
diminution  of  earning  ^ow^er  that  plaintiff 
was,  before  the  injury,  a  man  of  sober  and 
industrious    habits,    the    evidence    being    re- 
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notes.  The  plaintiff  is  competent  to  testify  as  to  his  injuries^^  or  their  effec-t  on  his 
earning  capacity.^^*  Complaints  of  present  pain  or  suffering,  or  natural  expressions 
thereof,  may  be  shown,^°  but  the  injured  person's  description  or  narrative  of  his 
injuries  is  hearsay  and  incompetent.®'^  Evidence  of  the  plaintiff's  rank  or  condi- 
tion of  life  is  inadmissible  on  the  question  of  damages."  The  right  to  recover 
for  a  prior  injury  is  not  m.aterial.^® 

Proof  of  life  expedancy^^  is  admissible,  where  permanent  injury  or  loss  of 
earning  power  is  sho\ni,^**  and  for  this  purpose  mortality  or  life  expectancy  tables 
are  competent,®^  though  prol)able  duration  of  life  may  be  found  from  evidence  of 
age  and  physical  condition  without  the  introduction  of  mortality  tables.^^  The  age 
at  which  the  injured  j^ei-son's  ance^ors  died  may  be  sho'rni  on  this  issue.^^ 

Physical  examination  and  exhibition  of  injuries.^* — There  is  no  inherent  power 
in  a  court  to  direct  a  physical  examination  of  the  plaintiff/^  this  power  existing 


stiicted  to  this  Isssue  (Louisville  &  N.  B. 
Co.  V.  Daniel  [Ky.]  91  S.  W.  691);  but  proof 
tending  to  prove  the  moral  character  of 
plaintiff  should  be  excluded   (Id.'). 

83.     Plaintiff    in    a    personal    in.iury    action 
may   testify   fully   as  to   her   condition,  pain, 
and    suffering-    and    its    duration.     O'Dea    v. 
Michigan    Cent.    R.    Co.    [Mich.]    12    Det.   Leg. 
N.    718,    105    N.    V^^    746.      On    the    second   trial  ; 
of   an   action   for   personal    Injuries,    plaintiff  j 
may  testify  as  to  the  condition  of  his  health  | 
as    the   result    of   his    injuries    subsequent   to  | 
the   first   and   up   to   the   time    of   the    second  ; 
trial.     Kircher   v.   Larchwood    [Iowa]    105   N.  | 
"W.    834.     The    injured    person    may    state    "I  ! 
have    been    a    nervous    wreck    ever    since;"  | 
this    is    not    a    mere    conclusion.     Chicago    &  j 
J.    Elec.    R.    Co.   V.    Patton.    122   111.    App.    174. 

S4.  A  plaintiff  may  testify  to  what  ex-  ] 
tent,  in  his  opinion,  his  earning  capacity  has  ■ 
deteriorated  by  reason  of  his  injury.  Hous-  | 
ton  &  T.  C.  R.  Co.  V.  Fanning  [Tex.  Civ.  ! 
App.]  91  S.  W.  344.  The  plaintiff  in  an  ac-  j 
tion  for  personal  injuries  may  give  an  opin-  j 
ion  as  to  the  amount  of  damages  he  has  sus-  ■ 
tained.  Roundtree  v.  Charleston,  etc.,  R.  Co., 
72  S.  C.  474,  52  S.  E.  231.  j 

85.  In  an  action  for  personal  injuries,  | 
persons  who  hear  the  plaintiff  complain  of, 
pain  and  suffering  may  testify  to  the  fact 
that  she  complained,  but  not  to  the  language 
used  bv  her  in  so  complaining.  O'Dea  v. 
Michigan  Cent.  R.  Co.  [Mich.]  12  Det.  Leg. 
N.  718.  105  N.  W.  746.  Complaints  of  pain 
made  within  an  hour  of  the  injury  may  be 
testified  to  by  a  person  who  heard  them. 
Chicago  City  R.  Co.  v.  Lowitz,  119  111.  App 
360.  Non  medical  witnesses  may  testify  thai 
after  the  accident  the  injured  person  uttered 
exclamations  of  pain.  Village  of  Gardner 
V.  Paulson,  117  111.  App.  17. 

^.  Where  one  injured  in  alighting 
from  a  train  sent  for  the  railroad  com- 
pany's physician  in  order  to  substantiate 
her  claim  for  injuries,  her  complaints  to  him 
of  present  sufferings  -w-ere  not  mere  natural 
expressions,  but  hearsay  and  inadmissible. 
O'Dea  V.  Michigan  Cent.  R.  Co.  [Mich.]  12 
Det.    I.^g.    N.    718,    105    N.    "W.    746. 

87.  In  personal  injury  action,  evidence 
that  plaintiff  was  married  and  had  two  chil- 
dren was  inadmissible.  Purcoll  v.  Duncan 
Co.,    107   App.   Div.    S'Ol.    95   N.   Y.   S.    278. 

SS.  Evidence  regarding  constiltation  with 
a  lawyer  regarding  a  prior  Injury  held  im- 


'--nterial.      Citv    of    Dallas    v.    Muncton    [Tex. 
Civ.  App.]  83  S.  W.  431. 

feO,     See  B  C.  L.  940. 

5««.  i-.vidence  of  plaintiff's  expectancy  of 
life  is  admissible  -where  it  is  shown  that  his 
ability  to  earn  money  is  impaired.  Illinois 
Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S.  '^^. 
530.  Life  expectancy  is  to  be  considered 
where  injuries  are  peri-nanent.  Haynes  v. 
Waterville    &    O.    St.    R.   Co.    [Me.]    64   A.    614. 

91.  Life  expectancy  tables  competent 
where  there  was  proof  authorizing  finding 
that  injury  to  eyesight  -was  permanent.  Il- 
linois Cent.  R,  Co.  v.  Morris  [Ky.]  90  S.  W. 
979.  Wliere  personal  Injuries  are  shown  to 
be  permanent,  mortality  tables  based  on 
the  experience  of  healthy  lives  insured  are 
admissible  to  show  life  expectancy  though 
plaintiff  is  present  in  court.  Mossing  v. 
Wilmington  City  R.  Co.  [Del.]  64  A.  247. 
Expectancy  life  tables  are  admissible  in  an 
action  for  breaking  the  leg  of  a  boy  15 
years  of  age.  McMahon  v.  Bangs  [Del.]  G2 
A.  1098.  Where  damages  for  loss  of  ability 
to  earn  money  are  sought,  mortality  tables 
are  admissible.  Louisville  Belt  &  Iron  Co. 
V.  Hart  [Ky.]  92  S.  W^  951.  The  American 
mortality  tables  are  competent.  Illinois 
Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S.  W. 
530.  Where  there  is  evidence  tending  to 
show  a  permanent  injury,  mortality  tables 
are  admissible  to  show  life  expectancy. 
Brown  V.  Blaine,  41  Wash.  287,  83  P.  310. 
Life  insurance  man  held  properly  allowed 
to  tell  what  plaintiff's  life  expectancy  wan 
from  the  American  tables.  Southern  Pac. 
Co.   V.  Cavin    [C.   C.  A.]    144  F.  348. 

J>3.  Galveston,  etc.,  R.  Co.  v.  Paschall 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  709.  82 
S.  W.  446. 

$»3.  On  isstie  of  life  expectancy  it  is  prop- 
er to  show  the  age  at  which  the  injured  per- 
son's father  and  grandfather  died,  de^^cent 
from  long  lived  stock  being  material.  H-avnes 
v.  Waterville  &  O.  St.  R.  Co.  [Me.]  64  A. 
r.l4.  In  an  action  for  injuries  to  a  child 
it  is  competent  to  show  that  his  ancestors 
were' long  lived  as  bearing  on  his  life  ex- 
pectancy. Sterling  v.  Union  Carbide  Co. 
[Mich.]  "l2  Det.  Leg.  N.  712,  105  N.  W.  755. 
1\4.     S<-e   5   C.   L.   940. 

05,  Gold.^nberg  v.  Zirinsky,  100  N.  Y.  S. 
251.  A  court  has  no  power  to  compel  a 
plaintiff  suing  for  damages  for  personal 
injuries  to  submit  to  a  physical  examination 
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only  when  conferred  by  statiite.^®  It  slionlcl  not  be  extended  beyond  the  statutory 
limits/'  and,  in  the  exercise  of  it^  tlie  statutory  requirements  must  be  strictly  com- 
plied with.^^  On  the  question  of  the  right  to  show  unwillingness  to  submit  to  an 
examination,  there  is  a  conilict.^^  It  is  not  error,  when  the  injured  person  is  per- 
mitted to  exhibit  his  injuries,  to  allow  a  juror  to  examine  the  party  and  handle  him 
to  ascertain  for  himself  the  extent  of  the  injuries.^  "\Miere  a  plaintiff  exhibits  his 
i:^rson  to  the  jury,  he  may  be  compelled  to  exliibit  it  again  for  the  purpose  of  show- 
ing by  the  physician  who  examined  Mm  at  the  time  of  the  injury  that  the  same  con- 
dition which  existed  at  the  time  of  trial  existed  prior  to  the  injury.^ 

(§7)      C.  Instructions.'^ — Instructions  should  furnish  the  jury  a  measure  of 
damages*  applicable  to  the  case  in  hand,^  and  should  properly  and  clearly  submit 


by  disinterested  medical  experts.  Richard- 
son V.  Nelson  [111.]  77  N.  E.  583.  An  in- 
jured person  may  not  be  compelled  to  sub- 
mit his  per.son  to  an  examination  by  a 
physician  of  the  defendant.  Kellyville  Coal 
Co.  V.  Moreland,  121  111.  App.  410.  In  the 
Federal  jurisdiction,  in  an  action  for  personal 
injuries,  in  the  absence  of  some  enabling 
statute  of  the  state,  the  plaintiff  cannot,  by 
order  of  court,  be  required  to  submit  to  a 
personal  examination  by  a  surgeon.  All  the 
defendant  can  do  is  to  request  such  examina- 
tion, and  in  case  of  refusal  may  comment 
upon  it  to  the  jury.  Denver  City  Tramway 
Co.  V.   Norton    [C.  C.  A.]    141  F.   599. 

06.  Code  Civ.  Proc.  §§  873,  881  confers 
power.  Goldenberg  v.  Zirinsky,  100  N.  Y.  S. 
251.  In  Kansas  the  court  has  pow^er  to  re- 
quire a  physical  examination  of  plaintiff  in 
a  personal  injury  action  by  a  commission  of 
physicians  appointed  by  it.  Dickinson  v. 
Kansas  City  El.  R.  Co.  [Kan.]  86  P.  150. 
Where  judge  made  order  for  physical  exam- 
ination of  plaintiff,  on  shoTring  required  by 
§  872,  subd.  4  of  Code,  and  afterwards  set 
his  order  asids  upon  an  affidavit  that  an  ex- 
amination had  already  been  made  at  defend- 
ant's request,  his  action  was  not  erroneous, 
no  showing  being  made  by  defendant  that 
second  examination  •was  necessary,  or  that 
first  had  not  in  fact  been  made.  Orlando  v. 
Syracuse  Rapid  Transit  R.  Co.,  109  App.  Div. 
356.   95  N.   Y.  S.  898. 

97.  In  New  York,  a  court  has  no  power 
to  allow  the  parties  to  be  represented  by 
physicians  of  th^ir  own  choosing  at  the 
physical  examination.  Goldenberg  v.  Zirin- 
sky, 100  N.  Y.  S.  251. 

98.  Service  of  order  directing  examination 
on  attorney  of  nonresident  plaintiff  held  un- 
authorized and  void.     Goldenberg  v.  Zirinsky, 

100  N.  Y.  S.  251. 

99.  It  is  proper  to  inquire  of  plaintiff  on 
his  cross-examination  if  he  w^ould  be  -uMll- 
ing  to  submit  to  a  physical  examination  by 
physicians  appointed  by  the  court.  Mis- 
souri, etc.,  R.  Co.  V.  Mitchell  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  90,  90  S.  "W.  716.  It  is  not 
competent  to  show  that  tlie  injured  person 
refused  to  submit  to  a  medical  examination, 
as  affecting  the  claim  of  injury.  Illinois 
C.    R.    R.    Co.    v.    Downs.    122    111.    App.    545. 

1.  American  Brake  Shoe  &  Foundry  Co.  v. 
Jankus.    121    111.    App.    267. 

3.  Houston  &  T.  C.  R.  Co.  v.  Anglin  [Tex.] 
14  Tex.   Ct.   Rep.   104,   89  S.  W.   966. 

3.  See  5  C.  L..   941. 

4.  The    jury    should    be    instructed    as    to 


the  measure  of  damages  in  an  action  against 
a  carrier  for  delay  in  delivery.  Chicago  <fe 
E.  I.  R.  Co.  V.  Chestnut  Bros.  [Ky.]  89  S. 
AY.  298.  An  instruction  that  the  jury  were 
themselves  to  estimate  the  damages,  in  a 
personal  injury  action,  and  that  it  was 
not  essential  that  an  opinion  thereon  should 
have  been  given,  held  not  erroneous  as  not 
giving  a  measure  of  damages,  or  as  telling 
the  jury  that  there  is  no  rule  for  such  dam- 
ages. Richardson  v.  Nelson  [111.]  77  N.  E. 
583.  In  an  action  for  personal  injuries  the 
measure  should  not  be  left  to  the  unlimit- 
ed discretion  of  the  jury.  Chicago,  etc.,  R. 
Co.  V.  Kuck,  112  111.  App.  620.  The  jury 
should  not  be  left  to  consider  anything  they 
deem  to  be  proper  elements  of  damage.  An 
in.'Jtruction  that  the  jury  should  award  such 
actual  damages  as  the  proof  shows  to  have 
been  sustained  and  should  consider  physical 
pain  and  mental  suffering,  loss  of  time, 
and  impairment  of  earning  ability  Is  errone- 
ous. Louisville  Sz  N.  R.  Co.  v.  Cleaver  [Ky.] 
89  S.  W.  494.  Requested  instruction  that 
there  was  no  measure  of  damages  for  physi- 
cal and  mental  pain  and  suffering,  but  they 
were  matter  of  inference  from  the  manner 
and  carelessness  of  the  wrong,  properly  re- 
fused. Huggins  V.  Southern  R.  Co.  [Ala.] 
41  So.  ci56.  In  cases  of  negligenc-;,  it  is 
the  duty  of  the  court  to  instruct  of  its  own 
motion  as  to  the  measure  of  damages  Wil- 
kinson V.  Northeast  Borough  [Pa.]  64  A. 
734. 

5.  In  an  action  for  value  of  lost  time, 
pain  and  suffering,  doctor's  bills,  permanent 
physical  impairment  and  diminished  earn- 
ing capacity,  It  is  error  to  charge  Civ.  Code 
1895.  §  3907,  "In  some  torts  tlie  entire  in- 
jury is  to  tlie  peace,  happiness  or  feelingt 
of  plaintiff;  In  such  case  no  measure  of 
damages  can  be  prescribed  except  the  en- 
lightened conscience  of  impartial  jurors." 
Atlantic  &  B.  R.  Co.  v.  Bowen  [Ga.]  54  S.  E. 
105.  In  trespass  action  there  was  no  issue 
raised  or  proof  made  of  any  damage  except 
that  suffered  by  plaintiff,  field  an  instruc- 
tion allowing  a  recovery  "for  all  the  con- 
sequences" of  defendant's  acts  was  not  ob- 
jectionable as  permitting  a  recovery  for 
damages  suffered  by  others  than  plaintiff. 
Snedecor  v.  Pope,  143  Ala.  275.  39  So.  318. 
Where  under  the  allegations  of  a  complaint 
and  the  evidence  a  verdict  for  general  dam- 
ages could  have  been  legally  found,  it  was 
error  to  instruct  in  a  way  calculated  to  im- 
press the  jury  that  plaintiff  could  not  re-, 
cover   unless   special    damages   were   proved. 
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the  various  issues  raised."  They  should  be  clear^  and  consistent,^  should  not  in- 
vade the  province  of  the  jury,"  should  limit  the  recovery  to  the  items  or  elements 
of  damages  pleaded"  and  supported  by  proof,"  and  to  the  amount  prayed  for  in 


In    an    action    for    libel.     Flanders    v.    Daley. 
124    Ga.    714,    52    S.    E).    687. 

6.  It  is  error  to  instruct  the  jury  to  award 
such  damages  as  directly  resulted  from  the 
neg-ligrence  without  further  reference  to  the 
issues  in  the  case,  leaving-  the  jury  to  de- 
termine them.  Kohr  v.  Metropolitan  St.  R. 
Co.  [Mo.  App  ]  92  S.  W.  1145.  In  instruct- 
ing as  to  the  damages  recoverable  for  in- 
juries to  land  by  smoke  and  cinders,  the 
items  for  which  damages  may  be  recovered 
sliould  be  specifically  pointed  out.  Instruc- 
tion held  too  general  and  indefinite.  Balti- 
more Belt  R.  Co.  V.  Sattler,  102  Md.  595,  62 
A.  1125.  An  instruction  should  not  segre- 
gate injuries  which  should  be  considered  un- 
der the  head  of  physical  and  mental  suf- 
fering into  special  items  and  permit  each 
to  be  considered  separate  from  the  others,  I 
.South  Covington,  etc.,  R.  Co.  v.  Nelson  [Ky.]  j 
$<)  S.  W.  200.  Under  a  complaint  claim- 
ing damages  for  which  the  defendant  is  not 
liable,  the  jury  should  not  be  left  to  form 
their  own  conclusions  as  to  the  injuries 
complained  of  but  the  issues  should  be  sub- 
mitted to  them.  Fisher  v.  St.  Louis  Tran- 
sit  Co.    [Mo.]    95    S.   W.    917. 

7.  Held  misleading  in  an  action  against 
a  carrier  for  delay  where  some  of  the  in- 
jury was  occasioned  by  the  shipper  after  ar- 
rival of  the  goods.  Chicago  &  E.  I.  R.  Co. 
V.  Chestnut  Bros.  [Ky.]  89  S.  W.  298.  In- 
struction, in  an  action  for  injuries  to  cattle 
in  transit,  that  the  measure  of  damages  is 
tlie  difference  in  their  value  at  destina- 
tion in  the  condition  in  which  they  ar- 
rived and  what  it  would  have  been  except 
for  the  injury  is  not  misleading  because 
not  confining  the  amount  to  difference  in 
"market  value,"  where  the  evidence  was  all 
directed  to  the  question  of  market  value. 
Gulf,  etc.,  R.  Co.  v.  Terry  [Tex.  Civ.  App.] 
13    Tex.    Ct.    Rep.    991,    89    S.    W.    792. 

8.  Instructions  on  the  question  of  dam- 
ages held  inconsistent.  Glasgow  v.  Metro- 
politan  St.  R.   Co.,   191  Mo.   S47,   89   S.  W.   915. 

J).  Instruction  on  the  question  of  punitive 
damages  held  misleading  as  tending  to  im- 
press the  jury  that  the  court  was  of  the 
opinion  that  punishment  should  be  great. 
Southern  R.  Co.  v.  Scanlon's  Adm'r  [Ky.] 
92  S.  W.  927.  An  instruction  in  a  personal 
injury  case  that  the  jury  may  give  "such 
damages,  not  to  exceed  the  amount  claimed 
in  the  declaration,"  as  they  believe  from  the 
evidence  plaintiff  has  sustained  by  reaaon  of 
his  injury,  is  not  erroneous  as  inviting 
the  jury  to  award  large  damages.  Kelly- 
ville  Coal  Co.  v.  Strine,  217  111.  516,  75  N.  E. 
375.  It  is  erroneous  to  instruct  that  the 
measure  of  damages  for  breach  of  contract 
of  sale  of  goods  is  the  difference  between 
the  contract  price  and  the  market  value 
on  a  certain  date,  where  the  question  as  to 
such  date,  being  date  of  delivery,  is  in  dis- 
pute.     Thomas  v.   Burks,   120   111.   App.    222. 

10.  In  an  action  for  unlawful  arrest  and 
fnlse  imprisonment,  where  punitive  damages 
are  not  claimed  in  the  complaint,  it  is  error 
to  instruct  the  Jury  to  allow  such  sum  as 
they  believe  from  the  evidence  plaintiff  ought 


to  recover,  not  exceeding  the  sum  claimed; 
damages  sliould  be  limited  to  such  as  w^ill 
comjjensate  plaintiff.  Pandjiris  v.  Hartman 
[Mo.]  94  S.  W.  270.  Instruction  on  an  ele- 
ment of  damages  not  within  the  pleadings 
is  erroneous.  Kendall  v.  Cliicago.  etc.,  R.  Co. 
[^&K.  Civ.  App.]  16  Tex.  Ct.  Rep.  309,  95 
S.  W.  757.  Where  suit  against  a  carrier  was 
to  recover  special  damages  for  loss  of  profits 
on  sales  of  the  horses  sliipped,  an  instruc- 
tion authorizing  a  recovery  for  depreciation 
in  market  value  was  erroneous.  Texas  &  P. 
R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  96  S.  W. 
106.  An  instruction  in  a  personal  injury  ac- 
tion to  award  sucii  damages  as  "will  fully 
compensate"  plaintiff  is  not  erroneous  when 
specifically  limited  to  enumerated  elements. 
Sorensen  v.  Case  Threshing  Mach.  Co.  [Wis.] 
109  N.  W.  84.  An  instruction  in  a  personal 
injury  case  giving  tlie  different  elements  of 
damages  but  stating  tliat  plaintiff  could  re- 
cover only  for  such  actual  suffering  of  body 
and  mind  as  were  the  immediate  and  nec- 
essary consequences  of  the  injury,  because 
there  was  no  evidence  as  to  the  other  ele- 
m.ents,  was  not  objectionable  because  the 
court  stated  that  it  gave  the  rule  as  laid 
down  in  a  supreme  court  decision,  and  did 
not  apply  the  law  to  the  facts,  but  it  stated 
a  correct  rule  of  damages.  Ruffin  v.  Atlantic 
&  N.  C.  R.  Co.   [N.  C]  55  S.  E.  86. 

11.  Instruction  held  not  erroneous  as  leav- 
ing jury  to  assess  damages  without  referring 
them  to  the  evidence,  such  reference  being 
made.  Fitzgerald  v.  Benner.  219  111.  485, 
76  N.  E.  709.  Instruction  telling  jury  to 
consider  nature  and  permanency  of  injuries, 
etc.,  "together  with  all  the  facts  and  cir- 
cumstances shown  by  the  evidence,"  held 
erroneous.  Monongahela  River  Consol.  Coal 
&  Coke  Co.  V.  Hardsaw  [Ind.  App.]  77  N.  E. 
363.  An  instruction  that  the  jury  are  the 
sole  judges  of  the  damages  to  be  award-^d 
is  not  improper.  It  is  to  be  presumed  that 
the  jury  will  look  to  the  evidence  of  injury 
in  assessing  damages.  Birmingham  R.,  Light 
&  Power  Co.  v.  Rutledge,  142  Ala.  195,  39 
So.  338.  It  is  error  to  charge  relative  to  an 
element  of  damages  having  no  foundation 
in  the  evidence.  Davis  v.  Richardson  [Ark.] 
89  S.  "W.  318.  Evidence  suflficient  to  authorize 
an  instruction  on  the  subject  of  permanent 
injury.  Southern  R.  Co.  v.  Clariday,  124  Ga. 
958,  53  S.  E.  461.  Evidence  held  insufficient 
to  warrant  a  recovery  as  for  permanent  in- 
juries. Steinmann  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  94  S.  W.  799.  Held  error  to  sub- 
m.it  to  jury  reasonableness  of  expenditures 
to  prevent  injury  to  rice  crop  by  overflow, 
there  being  no  evidence  to  show  the  reason- 
ableness of  such  expenditures.  Colorado 
Canal  Co.  v.  Sims  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  944,  9€  S.  W.  365.  In  action  for  ejec- 
tion, evidence  that  plaintiff  told  the  !">- 
spector  that  she  did  not  have  money  enou^  .i 
to  get 'home  could  be  considered  by  jury  as 
showing  extent  of  her  anxiety.  Southern 
Pac.  Co.  v.  Bailey  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  921,  91  S.  W.  820.  Making  a  pas- 
senger nervous  almost  to  sickness  amounts 
to  physical  injury  and  discomfort,  and  proof 
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the  complaint/^  and  should  not  allow  double  damages.^"     When  vindictive  dam- 
ages are  not  recoverable,  the  jury  should  be  instructed  to  award  only  compensatory 


of  it  warrants  an  instruction  on  physical 
pain  as  basis  of  recoverv  Id.  Where  evi- 
dence sliowed  tliat  a  severe  blow  on  the 
head  resulted  in  nervousness  and  pains  in 
the  head,  and  had  affected  the  eyesight  and 
threatened  paralysis,  an  instruction  war- 
ranting' a  recovery  as  for  permanent  in- 
juries was  proper.  Gharst  v.  St.  Louis  Tran- 
sit Co.,  115  Mo.  App.  403,  91  S.  W.  453.  In 
action  for  killing  of  cattle,  an  instruction 
that  jury  should  deduct  from  their  value 
while  alive  the  value  of  the  carcasses  wa.s 
properly  refused  when  there  was  no  evi- 
dence of  the  value  of  the  carcasses.  Western 
R.  Co.  V.  Stone  [Ala.]  39  So.  723.  Evidence 
held  to  warrant  an  instruction  allowing  jury 
to  give  damages  for  impairment  of  plaintiff's 
mental  faculties.  Cole  v.  Seattle,  etc.,  R.  Co. 
[Wash.]  85  P.  3.  Proof  that  plaintiff  had 
employed  physicians  warrants  inference  that 
expense  was  incurred,  and  proof  tiiat  he 
would  suffer  in  tlie  future  \v-arrants  inference 
that  medical  expense  would  be  incurred  in 
the  future;  hence  such  proof  supports  an 
instruction  allowing  recovery  of  future  ex- 
pense for  medical  attendance.  Webster  v. 
Seattle,  etc.,  R.  Co.  [Wash.]  85  P.  2;  Cole  v. 
Seattle,  etc.,  R.  Co.  [Wash.]  85  P.  3.  Sub- 
mission of  the  issue  of  impairment  of  future 
earning  capacity  is  justified  by  allegations 
that  the  injured  person  was  rendered  an 
invalid,  unable  to  perform  physical  labor,  and 
testimony  of  his  physician  that  his  capacity 
for  physical  labor  was  impaired.  Galveston, 
etc.,  R.  Co.  V.  Parish  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  334,  93  S.  W.  682.  An  al- 
legation that  plaintiff  lost  time  on  account 
of  his  injury,  where  there  is  no  evidence 
showing  the  value  of  such  time,  does  not 
authorize  an  instruction  that  the  jury  may 
assess  damages  in  such  amount  as  they  deem 
reasonable  for  loss  of  time.  Smith  v.  Wliit- 
tlescy  [Conn.]  63  A.  1085.  Where  In  an  ac- 
tion for  injuries  to  a  mule  there  was  no 
evidence  that  permanent  injuries  ■were  sus- 
tained, the  measure  of  damages  resulting 
from  permanent  injury  sliould  not  be  in- 
structed upon.  St.  Louis  S.  W.  R.  Co.  v. 
iniedge  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
545,  93  S.  W.  499.  Testimony  by  the  owner 
in  an  action  for  flooding  growing  crops  that 
he  could  not  state  tlie  value  of  the  crops 
when  destroyed,  as  they  had  only  a  pros- 
pective value,  does  not  authorize  an  In- 
struction to  award  the  reasonable  value  of 
such  crops.  City  of  Paris  v.  Tucker  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  240,  93  S.  W. 
233.  Though  there  is  no  direct  or  posi- 
tive evidence  that  injuries  would  be  perman- 
ent, instructions  on  tlie  subject  of  permanent 
Injuries  are  proper,  the  jury  being  at  liberty 
to  draw  their  own  inferences  from  the  evi- 
dence. Macon  R.  &  Light  Co.  v.  Streyer, 
123  Ga.  279.  51  S.  E.  342.  Evidence  suf- 
ficient to  authorize  an  instruction  as  to 
future  pain  and  suffering  where  the  In- 
jured party  lost  a  leg  and  testified  that  he 
had  suffered  great  pain  and  still  suffered. 
Southern  Cotton  Oil  Co.  v.  Skipper  [Ga.]  54 
S.  E.  110.  Evidence  held  to  warrant  an  in- 
struction for  punitive  damages  in  action 
under   dramshop   act.     Earp  v.   Lilly,   217   111. 


582,  75  N.  B.  552.  That  certain  items  of  a 
doctor's  bill  were-  not  recoverable  did  not 
warrant  an  instruction  that  the  whole  bill 
must  be  disregarded.  Birmingham  R.  Light 
&  Power  Co.  v.  Rutledge,  142  Ala.  195,  39 
So.  338.  It  is  erroneous  to  give  an  instruc- 
tion which  permits  the  recovery  of  puni- 
tive damages  in  an  action  where  no  ques- 
tion concerning  such  damages  was  raised. 
Illinois  Cent.  R.  Co.  v.  Becker,  119  111.  App. 
221.  Where  the  extent  of  the  injury  is 
sliown  and  is  of  such  a  character  as  to 
necessarily  have  caused  pain,  it  is  proper 
to  autliorize  a  recovery  for  pain  suffered. 
Coal  Belt  Elec.  R.  Co.  v.  Kays.  119  111.  App. 
23.  It  is  error  to  authorize  recovery  for 
future  suffering  where  there  is  no  evidence 
that  such  suffering  is  likely  to  occur.  Peoria 
&  P.  Terminal  R.  Co.  v.  Hoerr,  120  111.  App. 
65.  It  is  erroneous  to  instruct  the  jury  to 
allow  damagiis  for  future  pain  and  suf- 
fering and  permanent  injury  where  there 
is  no  e\-idence  that  there  would  be  future 
suffering  or  that  the  injuries  were  perman- 
ent. Springfield  Consol.  R.  Co.  v.  Farrant, 
121  111.  App.  416.  Where  the  evidence  shows 
that  a  licensee  on  a  railroad  train  was 
kicked  and  cursed  by  the  conductor,  it  is 
proper  to  authorize  the  jury  to  consider  in- 
sult and  indignity  though  the  plaintiff  ad- 
mits that  he  was  not  humiliated.  Gulf,  etc., 
R.  Co.  V.  Bates  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  319,  95  S.  W.  738. 

12.  An  instruction  in  an  action  against  a 
carrier  for  injuries  to  cattle  in  transit  that 
the  verdict  should  not  exceed  the  amount 
claimed  in  the  petition  was  not  error  wliere 
the  jury  found  a  much  smaller  amount. 
Gulf,  etc.,  R.  Co.  V.  Funk  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  393,  92  S.  W.  1032.  In- 
struction held  not  erroneous  as  allowing  a 
recovery  beyond  the  amount  prayed  for. 
Lindsay  v.  Kansas  City,  195  Mo.  166,  93  S. 
W.  273.  It  is  not  improper  to  instruct  in  an 
action  for  personal  injuries,  after  stating  the 
elements  of  damages,  that  in  no  event  must 
tlie  verdict  exceed  the  sum  demanded.  St. 
Louis,  etc.,  R.  Co.  v.  Boyles  [Ark.]  95  S.  W. 
783.  It  is  proper  to  instruct  that  no  great- 
er amount  can  be  allowed  than  is  demanded 
in  tlie  complaint,  where  the  evidence  would 
warrant  a  verdict  for  a  greater  sum.  In- 
ternational, etc.,  R.  Co.  v.  Slusher  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  518,  95  S.  W.  717. 
An  instruction  not  to  allow  a  greater  sum 
than  is  demanded  in  the  complaint  is  not 
ground  for  reversal  under  a  statute  au- 
thorizing the  appellate  court  to  require  a 
remittitur  of  excessive  verdicts.  Gulf,  etc., 
R.  Co.  V.  Bates  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   319.   95   S.  W.   73S. 

Contra;  In  the  instructions  it  is  improper 
to  call  the  attention  of  the  jury  to  the 
amount  claimed  in  the  petition.  Illinois 
Cent.  R.  Co.  v.  Hicks,  122  111.  App.  349. 
The  practice  of  referring  the  jury  to  the 
imount  of  dam'iges  claimed  in  the  peti- 
tion is  condemned',  but  is  not  reversible  error. 
Kellyville  Coal  Co.  v.  Strine,  117  111.  App. 
115.  It  is  erroneous  to  refer  in  tlie  instruc- 
tions to  the  amount  of  damages  claimed 
in  the  petition  where  the  jury  might  be  mis- 
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damages.**     Holdings  on  varioiis  instructions  complained  of  are  collected  in  the 
note.^^     An  erroneous  instruction  on  the  measure  of  damages  is  not  ground  for 


led  by  such  reference.  Illinois  Cent.  R.  Co. 
V.  Becker,  119  111.   App.   221. 

13.  Instruction  not  erroneous  as  permit- 
ting double  recovery.  Atchison,  etc.,  R.  Co.  v. 
Nation   [Tex.  Civ.  App.]   14  Tex.  Ct.  Rep.  956, 

92  S.  W.  823.  Instruction  in  an  action  for 
delay  in  transporting  threshing-  machines 
held  objectionable  as  allowing  double  dam- 
ages. Missouri,  etc.,  R.  Co.  v.  Sproles  [Tex. 
Civ.  App.]  92  S.  W.  40.  An  instruction  in  an 
action  against  a  carrier  for  permitting  a 
car  to  become  and  remain  cold,  that  permits 
recovery  for  cold  and  suffering  undergone  in 
the  car,  and  one  authorizing  recovery  for 
physical  and  mental  suffering  to  accrue  as  a 
consequence  of  such  experience,  do  not  au- 
thorize double  damages.  Missouri,  etc.,  R. 
Co.  V.  Byrd  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
65.  89  S.  W.  991.  Instructions  on  the  ques- 
tion of  damages  held  proper  and  not  open 
to  the  objection  of  permitting  recovery  of 
double  damages.  Missouri,  etc..  R.  Co.  v. 
Hogan   [Tex.  Civ.  App.]    15  Tex.  Ct.  Rep.   325, 

93  S.  W.  1014.  Instruction  in  personal  injury 
case  condemned  as  tending  to  induce  jury 
to  allow  double  damages.  Texas  &  N.  O.  R. 
Co.  v.  McCraw  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  368,  95  S.  W.  82.  Where  a  general 
measure  of  damages  is  charged,  it  is  im- 
proper to  so  frame  an  instruction  as  to  au- 
thorize an  additional  recovery  for  items  in- 
cluded in  the  general  measure.  Where  in  an 
action  against  a  carrier  for  injuries  to  live 
stock  a  recovery  of  the  difference  in  the 
market  value  before  and  after  the  injury 
was  authorized,  it  was  improper  to  permit  re- 
covery for ■  veterinary  bilLsi  and  cost  of  car- 
ing for  them  after  delivery.  St.  Louis  &  S. 
W.  R.  Co.  V.  Poster  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  911,  89  S.  'W.  450.  An  instruction, 
in  a  personal  injury  case,  to  consider  "time 
lost,  if  any,  the  impairment  of  his  capacity 
to  labor  and  earn  money  in  the  future,  if 
any,  his  mental  .gnd  physical  suffering,  pres- 
ent and  future,  if  anj',"  and  further  allow- 
ing them  to  award  such  a  sum  as  in  their 
judgment  would  compensate  him,  held  not 
objectionable  as  allowing  double  damages. 
International  &  G.  N.  R.  Co.  v.  Wray  [Tex. 
Civ.   App.]    96   S.   W.    74. 

14.  Baltimore  Belt  R.  Co.  v.  Sattler,  102 
Md.  595.  62  A.  1125. 

15.  Where  the  trial  judge  states  to  the 
jury  what  elements  may  enter  into  the  as- 
certainment of  damages  to  the  exclusion  of 
all  others,  he  is  not  required,  even  upon  re- 
quest, to  particularize  certain  of  the  elements 
and  matters  which  are  necessarily  excluded 
from  the  consideration  of  the  jury  by  the 
clear  import  of  the  charge  as  delivered. 
Gottlieb  V.  North  Jersey  St.  R.  Co.,  72  N.  J. 
Law,  480.  63  A.  339.  The  term  "abused"  in 
an  instruction  is  broad  enough  to  include 
personal  violence.  In  an  action  by  a  licensee  on 
a  railroad  train,  who  admits  that  he  was 
not  humiliated  by  being  cursed  at  and  kick- 
ed, it  is  proper  to  refuse  to  instruct  that 
there  can  be  no  recovery  for  being  cursed 
and  abused.  Gulf,  etc.,  R.  Co.  v.  Bates  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  319,  95  S.  W.  738. 
Where  because  of  delay  in  delivering  a  tele- 
gram one  was  prevented  from  attending  the 


funeral  of  her  sister,  and  testified  as  to  her 
desire  to  attend  such  funeral,  there  could 
be  no  doubt  as  to  mental  anguish.  Failure 
to  instruct  that  the  jury  should  determine 
whether  or  not  there  was  mental  anguish  un- 
der the  circumstances  w^as  not  error.  Rob- 
erts V.  Western  Union  Tel.  Co.  [S.  C]  53  S. 
E.  9  85.  An  instruction  in  an  action  fo»-  libel 
should  state  that  the  jury  should  find  for 
such  sum  as  plaintiff  ought  to  recover,  rath- 
er than  for  such  sum  as  defendant  ouglit  to 
pay.  Geringer  v.  Novak.  117  111.  App.  160. 
In  action  for  alienntinn  of  affections  of  plain- 
tiff's husband,  an  instruction  is  proper  wliich 
confines  damages  recoverable  to  "what  shall 
fairly  seem  the  pecuniary  loss  of  plaintiff." 
Humphrey  v.  Pope  [Cal.  App.]  82  P.  223.  In- 
structions in  action  for  injuries  to  passenger 
caused  by  failure  to  heat  coach  held  to  prop- 
erly limit  recovery  to  injuries  caused  while 
passenger  was  being  transported  between 
two  certain  points  on  the  road  owned  by  the 
company  sued.  St.  Louis  S.  W.  R.  Co.  v.  Han- 
ey  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  19.  94  S. 
W.  386.  It  is  error  to  use  "all  injuries"'  in  an 
instruction  where  it  would  authorize  a  ver- 
dict based  in  part  on  mental  suffering,  not 
the  direct  result  of  physical  pain,  but  caus- 
ed by  bodily  defects  resulting  from  the  in- 
jury. Chicago  City  R.  Co.  v.  Scliaefer,  121  111. 
App.  334.  An  instruction  that  physical  and 
mental  suffering  found  by  the  evidence  to  re- 
sult from  the  injury  may  be  considered  is 
sufficient  in  the  absence  of  a  request  to 
charge  that  only  such  suffering  as  "natural- 
ly and  directly"  resulted  should  be  consider- 
ed, Galveston,  etc.,  R.  Co.  v.  Paschall  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  709,  92  S.  W.  446. 
Though  an  instruction  does  not,  with  tech- 
nical accuracy,  limit  the  right  of  recovery 
for  pain  and  suffering  to  that  which  is  the 
result  of  the  injury  complained  of.  yet  if 
such  inference  follows  from  all  the  instruc- 
tions, reversal  will  not  follow.  City  of  Gib- 
son V.  Murray.  120  111.  App.  296.  In  an  ac- 
tion by  a  husband  for  injuries  to  his  wife 
for  the  loss  of  future  services,  an  instruction 
that  such  sum  may  be  awarded  as  the  jury 
may  find  from  the  evidence  to  be  the  rea- 
sonable value  to  the  husband  because  of  the 
wife's  injuries  directs  the  finding  of  present 
and  not  future  value  of  future  services. 
Clark  V.  Cedar  Rapids  [Iowa]  105  N.  W^  651. 
Future  suflferinj?  an<I  loss:  Instruction  to 
allow  plaintiff  to  recover  for  mental  pain  and 
anguish  which  he  had  already  suffered  and 
which  "he  may  hereafter  suffer,"  held  not 
erroneous.  Robertson  v.  Hammond  Packing 
Co.,  115  Mo.  App.  520,  91  S.  W.  161.  Instruc- 
tion allowing  recovery  for  bodily  pain  and 
mental  suffering  "as  you  may  believe  such 
injuries  may  hereafter  cause  her,"  upheld. 
Halley  v.  St.  Joseph  R.,  Light,  Heat  &  Power 
Co.,  115  Mo.  App.  652,  91  S.  W.  163.  Where 
mortality  tables  are  introduced,  the  court 
should  on  request  charge  that  they  only  show 
the  probable  duration  of  life  and  not  of 
earning  ability,  and  should  be  considered 
with  other  evidence  in  determining  the  pr^ib- 
able  duration  of  ability  to  earn  money.  Illi- 
nois Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S.  W. 
530.     The   expectancy   of  life   of  an   ordinary 
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reversal  where  the  amoimt  of  the  verdict  was  justified  by  the  pleadings  and  evi- 
dence.^® 

(§7)  D.  Trial. ^~ — ^The  jxwy  should  always  be  allowed  to  assess  the  dam- 
ages^'* where  substantial  damages  are  proved,  but  where  the  sole  object  of  the  re- 
covery is  damages,  a  failure  to  prove  substantial  damages  entitles  defendant  to  a 
judgment  of  nonsuit,  or  a  judgment  that  plaintiff  t^ke  nothing  by  his  action.^® 
It  is  only  where  the  verdict  of  the  jury  will  determine  some  property  or  permanent 
personal  right  that  the  verdict  must  be  taken,  regardless  of  the  question  whether 
the  amount  returned  is  substantial  or  nominal.-"  The  amount  of  damasres  to  which 
a  party  is  entitled  is  a  question  of  fact  on  which  the  finding  of  a  lower  court  is 
conclusive,  but  the  measure  of  damages  adopted  is  a  question  of  law,  reviewable  on 
appeal. ^^  Procedure  for  the  a^^essment  of  damages  where  judgment  is  entered 
upon  default  is  statutorw--  An  inquest  of  dam.ages  cannot  be  held  without  no- 
tice to  a  defendant  who  has  appeared  in  the  case.-^ 


person  as  shown  by  mortality  tables  is 
properly  made  conclusive  in  determining  the 
leng-tli  of  time  one  would  be  able  to  earn 
money,  -who  has  never  been  sick  and  always 
performed  hard  ^vork.  where  no  further  in- 
struction as  to  his  ability  to  earn  full  wages 
during  the  ■whole  of  such  period  was  request- 
ed.    Bettis  V.  Chicago,  etc.,  R.  Co.  [Iowa]  108 

N.  v^^  10.3. 

I.O.S.S  of  earnings:  "Where  as  a  result  of  an 
injury  one  was  wholly  disabled  from  per- 
forming the  work  in  which  he  ■n-as  then  en- 
gaged, it  is  proper  to  instruct  that  he  may 
recover  compensation  for  loss  of  time  he 
"may"  hereafter  lose.  "May"  means  "sliall." 
Caplin  V.  St.  Louis  Transit  Co.,  114  Mo.  App. 
256,  89  S.  W.  .338.  "Permanent  inability  to 
labor"  is  not  the  precise  equivalent  of  "per- 
manent reduction  in  his  pov.-er  to  earn  money:" 
and  to  allow  the  jury  to  remunerate  for  the 
"inconvenience"  suffered  is  too  broad.  Louis- 
ville &  N.  R.  Co.  V.  Sights  [Ky.]  89  S.  "W. 
132.  An  instruction  to  compensate  plaintiff 
for  his  "impaired  ability"  to  earn  money  in- 
stead of  for  the  "impairment  of  liis  ability." 
held  not  to  have  misled  or  confused  the 
jury.  Dallas  Consol.  Elec.  St.  R.  Co.  v.  Ely 
JiTex.  Civ.  App.]  14  Tex.  Ct.  Rep.  605, 
91  S.  "W.  887.  It  is  improper  to  in- 
struct, in  an  action  for  injuries,  to  allow 
such  sura  as  will  compensate  for  loss  of  time 
in  endeavoring  to  be  cured,  etc.  Village  of 
Westville  v.  Horn,  117  111.  App.  89.  An  in- 
struction, in  a  personal  injury  action,  that 
plaintiff  could  recover  what  his  services  were 
proven  to  be  worth  from  the  time  of  his  in- 
jury to  the  time  he  may  reasonably  expect 
to  live,  less  w^hat  he  could  earn  in  his  pres- 
ent condition,  was  properly  refused.  Hug- 
gins  V.  Southern  R.  Co.   [Ala.]   41  So.  856. 

Punitive  daniasre.oi:  Instruction  on  tlie  sub- 
ject of  punitive  damage  held  not  open  to  the 
objection  that  they  miglit  be  awarded  for 
wrong,  though  unaccompanied  by  vranton- 
ress.  willfulness,  or  highhanded  conduct. 
Pagan  v.  Drake  Furniture  Co.  [S.  C]  53  S.  E. 
542.  In  instructing  as  to  punitive  damages,  the 
court  should  clearly  tell  the  jury  that  the 
awarding  of  such  damages  rests  in  their 
discretion.  IlliTiois  Cent.  R.  Co.  v.  Houchins 
[Ky.]  89  S.  V%'.  530.  In  a  case  where  punitive 
damages  could  not  be  recovered,  but  only 
compensatory  damages,  an  instruction 
"there  is   no  legal   limit  to  the   damages   the 


jury  may  award  •  *  •  and  that  they  are 
the  sole  judges  of  damages  which  from  the 
evidence  could  be  recovered,"  is  misleading. 
Newport  News  Pub.  Co.  v.  Beaumeister.  104 
Va.  744.  52  S.  E.  627.  Instruction  relative 
to  damages  authorizing  a  consideration  of 
the  financial  condition  of  the  defendant  in 
estimating  punitive  damages,  held  not  open 
to  the  objection  of  authorizing  a  considera- 
tion of  such  fact  in  assessing  actual  dam- 
ages. Davis  v.  Richardson  [Ark.]  89  S.  W. 
318.  Where  one  is  entitled  in  addition  to 
his  actual  damages  to  an  amount  ea.ual  to  his 
expenses  in  the  action,  it  is  not  error  in  in- 
structing the  jury  to  refer  to  such  an  amount 
as  exemplary  damages.  Hull  v.  Douglass 
[Conn.]  64  A.  351.  Instructions  as  to  con- 
tributory negligence  held  to  properly  cover 
negligence  in  the  treatment  of  the  injurv. 
St.  Louis  S.  W.  R.  Co.  v.  Parks  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  232,  90  S.  W.  343. 
10.     Berry  v.  Cam.pbell,  118  111.  App.  646. 

17.  See  5  C.  L.  943. 

18.  V\'here  the  damages  are  shown  by  ex- 
pert or  opinion  evidence,  the  court  should  al- 
low the  jury  to  a^ssess  the  damages,  even 
though  plaintift"s  evidence  is  uncontradict- 
ed. Pritchard  v.  Hooker,  114  Mo.  App.  605. 
90  S.  W.  415.  Error  to  direct  verdict  for 
certain  items  of  damage  claimed  for  breach 
of  contract,  ignoring  others  which  should 
have  been  presented  to  jury.  Fox  v.  Woods. 
94  N.  T.  S.  344.  The  value  of  an  injured 
minor's  services  during  his  minority  cannot 
be  proved  with  certainty,  and  must  be  as- 
certained by  the  jury  from  their  own  judg- 
ment, common  sense,  and  sound  discretion. 
Instruction  to  that  effect  approved.  El  Paso 
Elec.  R.  Co.  V.  Kitt  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  344.  90  S.  W.  678.  Where  plaintiff  in 
action  for  destruction  of  cotton  proved  mar- 
ket price  of  cotton,  but  not  the  grade  of  the 
cotton  destrojed,  whether  the  cotton  was  of 
average  or  lower  grade  was  for  the  jury. 
Alabama  Great  So.  R.  Co.  v.  Clark  [Ala.]  39 
So.    816. 

lO.  Woodhouse  v.  Powles  [Wash.]  86  P. 
1063. 

20.  Not  error  to  refuse  to  submit  question 
of  amount  of  damages  to  jury  ^\'liere  there 
was  no  proof  of  substantial  damages. 
Woodhouse  v.  Powles  [Wash.]  86  P.  1063. 

21.  Penn  Plate  Glass  Co.  v.  Rice  Co.,  216 
111.  567,  75  N.  E.  246. 
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(§  7)  E.  Verdicts  and  findings.-* — The  verdict  must  respond  to  the  declara- 
tion.-^ That  the  verdict  of  the  jury  is  pLainly  hased  on  an  erroneous  theory-  as  to 
the  measure  of  damages,^''  or  is  in  excess  of  the  amount  claimed  in  the  pleadings,-^ 
is  reversible  error.  Where  an  action  for  breach  of  contract  is  tried  by  the  court 
without  a  jury,  only  nominal  damages  can  be  had  unless  there  is  a  finding  as  to  the 
amount  of  actual  damages  sustained.^^ 

Damnum  Absque  Injuria;  Dams;  Date;  Days;  Dead  Bodies,  see  latest  topical  index. 

DEAF   MITTES.29 
DEATH   AXD   SURVIVORSHIP.™ 

At  common  law  a  rebuttable  presumption  of  death  arises  from  continuous 
unexplained  absence  from  home  or  place  of  residence  for  seven  years  without  being 
heard  of.^^  But  there  is  no  presumption  that  death  occurs  at  any  particular  time 
within  the  period."^     In  many  states  a  statutory  presumption  for  particular  pur- 


22.  Under  Gen.  St.  1902,  §  742,  providing 
that  in  a  hearing  in  damages  on  default  the 
only  burden  laid  upon  the  plaintiff  is  to  prove 
damages  resulting  from  his  injuries,  he  has 
the  burden  to  prove  only  the  amount  of  dam- 
ages, and  the  defendant  has  the  burden  as 
to  proof  in  everything  else,  including  plain- 
tiff's contributory  negligence,  and.  unless  he 
gives  sta.tutory  notice,  he  may  not  prove  mat- 
ter of  defense  nor  deny  plaintiff's  right  to 
maintain  the  action.  Hoyt  v.  New  Yorli.  etc., 
R.  Co.  [Conn.]  63  A.  393.  Under  Pub.  Acts  1903, 
p.  134.  c.  175,  authorizing  the  entry  of  a  de- 
fault .iudgment  after  filing  notice  of  intention 
to  sniffer  a  default,  defendant,  in  an  action 
of  tort,  may,  on  the  same  day  he  flies  his  no- 
tice of  intention  to  suffer  a  default,  file  no- 
tice of  issues  to  be  contested  on  the 
hearing  in  damages,  though  the  default  judg- 
ment has  not  then  been  rendered.  O'Keefe 
V.  Scoville  Mfg.  Co.  [Conn.]  61  A.  961.  Rules 
of  Court,  p.  35.  §  105,  requiring  the  filing  of 
notice  of  hearing  in  damages  upon  default 
within  ten  days  after  notice  to  defendant 
frnm  the  clerk  that  judgment  has  been  en- 
tered, does  not  apply  to  a  default  in  an  ac- 
tion of  tort.  Id.  A  notice  of  Issues  to  be 
so  heard  puts  in  issue  the  allegations  of  the 
complaint  as  to  which  notice  of  contest  is 
given,  and  the  hearing  in  damages  becomes  a 
trial  of  such  issues.  Id.  Where  a  declara- 
tion in  an  action  of  assumpsit  contains  the 
common  counts  and  one  or  more  special 
counts  on  promissory  notes,  and  office  judg- 
ment by  default  is  entered  at  rules,  the  ne- 
cessity of  an  order  for  inquiry  of  damages  in 
t)-o  ccti'^"  i<=  ^<^^  M-.-'^idc-d  bv  Code  1S99,  c.  125, 
§  45.  Federation  Window  Glass  Co.  v.  Cam- 
eron Glass  Co.,  58  W.  Va.  477,  52  S.  E.  518. 
Such  office  judgment  does  not  become  fiml 
on  the  last  day  of  the  next  succeeding  term 
of  court,  not  having  been  previouslv  set  aside 
so  as  to  bar  a  defense  thereafter  but  the  de- 
fendants r^nv  plead  to  issue  at  any  time  be- 
fore the  order  for  inquiry  of  damages  is  exe- 
cuted. Id.  A  defendant  in  default  has.  wi^h 
respect  to  the  assessment  of  damagf-s  the 
right  to  a  jury  trial  to  introduce  evidence 
and    cross   examine   the   plaintiff's   witnesses. 


Loellke  v.  Grant,  120  111.  App.  74.  Where 
defendant  is  in  default,  the  mere  statement 
of  a  witness  on  behalf  of  the  plaintiff  as  to 
the  amount  due  is  sufficient  to  sustain  the  as- 
sessment. Scottish  Nat.  Ins.  Co,  v.  Adams, 
122  111.   App.   471. 

23.  American  Mail  Order  Co.  v.  Marsh,  118 
111.  App.  248. 

24.  See    5   C.   L.   944. 

25.  In  an  action  for  conspiracy,  where 
there  was  no  allegation  that  plaintiff  had 
been  deprived  of  any  one's  services  or  of 
compensation  for  his  own,  a  verdict  for  a 
certain  amount  for  loss  of  services  is  not  re- 
sponsive.    Murray  v.   Moore.    104   Va.   707,    52 

j  S.   E.   381. 

I      26.     Sanders,  Swan  &  Co.  v.  Allen.  124  Ga, 
6S4.   52   S.  E.   884. 

27.  Housto.a  &  T.  C.  "R.  Co.  v.  Shults   [Tex. 
I  Civ.   App.]    90   S.   W.   506. 

28.  Sproul  V.  Huston    [Wash.]   84  P.   631. 
i.'l>.     No    cases    have    been    found    for    this 

subject  since  the  last  article.  See  5  C.  L. 
944. 

.10.      See    5    C.   L,.    944. 

31.  Spahr  v.  Mutual  Life  Ins.  Co.  [Minn.] 
108  N.  W.  4;  Chapman  v.  Kullman,  191  Mo. 
237.  89  S.  W.  924.  Presumption  does  not 
arise  where  there  is  reliable  information  that 
he  was  alive  any  time  during  the  period. 
Spiltoir  v.  Spiltoir  [N.  J.  Eq.]  64  A.  96.  There 
must  be  lack  of  information  among  all  ■who 
would  be  likely  to  hear  from  the  absentee 
if  livina:.  whether  members  of  his  familv  or 
rot.  Modern  Woodmen  of  America  v.  Ger- 
dom  [Kan.]  82  P.  1100.  Evidence  of  the  fa- 
ther of  the  absentee  that  he  had  not  heard 
of  his  son  for  seven  years,  held  insuflficient 
to  raise  a  presumption  of  de-'th  where  his 
mother  and  sister  and  others  likely  to  hear 
from  him  were  not  callfd.      Id. 

31.  Chapman  v.  Kullmnn,  191  Mo.  237.  89 
S.  W.  924.  And  hence  where  it  becomes  nec- 
essary to  establish  death  before  a  particular 
date  within  the  period,  the  partv  as-serting' 
must  prove  it  as  any  other  material  fact. 
Srahr  V.  Mutual  Life  Ins.  Co.  f^Tinn.]  lOS  N. 
W.  4.  There  being  no  presumrtion  that  an 
absent  heir  is  dead  until  the  end  of  the  peri- 
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pojps  arises  from  absence.-"'^  Death  may  be  inferred  from  disappearance  at  the 
rime  and  place  of  a  disaster  in  which  the  absentee  must  have  been.^*  Death  and 
the  time  thereof  are  questions  of  fact,^^  and  may  be  proved  by  circumstantial  evi- 
dence."" Ordinarily  hearsay  evidence,  if  not  subservient,  is  admissible  to  establish 
the  fact  of  death,''"  but  the  contrary  rule  seems  to  prevail  in  Louisiana.^^  One  re- 
hang  upon  the  death  of  a  particular  person  as  a  part  of  his  case  has  the  burden 
of  establishing  it."'*  and  the  failure  to  call  the  family  of  such  person  as  -n-itnesses 
raises  a  presumption  that  their  testimony  would  not  aid.*°  The  presumption  of 
death  arising  from  absence  does  not  preclude  the  other  spouse  from  obtaining  a 
divorce,  on  the  ground  that  courts  will  not  entertain  actions  against  deceased  per- 
sons.*^ 

Wliere  two  persons  perish  in  a  common  disaster,  the  question  of  survivorship 
is  one  of  fact.'*^  and  a  party  claiming  tlirough  the  survivorsliip  of  either  has  the 
burden  of  establishing  it.*^ 

DEATH    BY   AVRONGPUL    ACT. 


§    1.      Nature  and  Elements  of  Liability  and 

Relea.se   or  Bar  Tliereof   (10S3>. 

§   2.      Who  May  Brin^  Aotion   (lOS.'K 

§   3.     Beneficiaries    of  the   Riglit   of  Action 

(1085). 


S    6. 


Damages   (lOSO). 

ReiiKvlies  and    Procedure    nono). 

nistvi'jjitive    Rights    in    Amount    Re- 


eovered    (.lG!>:i>. 


The  scope  of  this  topic  is  limited  to  the  nature  and  extent  of  the  liability,  in- 
cluding damages  for  tortiously  causing  another's  death.  It  excludes  the  general 
law  of  negligence  or  tort  on  which  such  liability  is  based  and  also  all  questions  of 
practice,  evidence,  and  pleading  in  negligence  or  tort  cases  except  such  as  are  pe- 
culiar to  the  action  for  death.** 

§  1.  Xature  and  elements  of  linhUity  and  release  or  bar  thereof.^^ — The  right 
of  action  for  death  by  wrongful  act  is  purely  statutory,*®  and  hence  the  law  of  the 


od,  no  portion  of  his  interest  passes  under 
deeds  of  oommon  pronerty  executed  on  belialf 
of  the  other  lieirs  during-  the  period.  Cliap- 
man   v.   KuUman.    191   Mo.    2.37,    89    S.    W.    924. 

33.  1  Gen.  St.  p.  11S7.  creating  a  presump- 
tion of  death  from  seven  years'  absence,  is 
applicable  only  in  cases  involving-  property 
rights  (Spiltoir  v.  Spiltolr  [N.  J.  Eq.]  64  A, 
96).  and  hence  error  to  dismiss  a  petition; 
for  divorce  on  tlie  ground  that  a  presu'np- 
tion  of  death  has  arisen  thereunder  (Id.).  \ 
Where  a  -woman's  former  husband  has  been 
absent  and  unheard  of  for  more  than  seven 
years  prior  to  her  second  marriage.  und°r 
Rev.  St.  1S99,  §  3144.  a  presumption  of  death 
exists  as  to  the  first  husband.  Gilroy  v. 
Brady,   1P5   Mo.   205.   93   S.   W.   279. 

34.  Evi-dence    held    sufficient    to    sustain    a 
finding  of  death  in  a  bet  collision.      The  San  I 
Rafael   [C.  C.  A.]   141  F.  270.  i 

S."?.  Snahr  v.  Mutual  Life  Ins.  Co.  [Minn.] 
lOS  N.  W.  4.  ' 

36.  Testimony  of  a  single  -w'itness  as  to 
a  rumor  that  an  absentee  was  dt-own^d  by 
the  sinking  of  a  s-w^nmr>  boat,  held  insnfficipnt 
to  establ'Sh  the  fact  of  death.  Ib^  rii  Cvprf^ss 
Co.  V.  Thorgeson  [La.]  40  So.  682.  The  fact 
that  one  steady  in  habits,  succes'^fnl  in 
business,  -v\-ith  pleasant  domestic  relations, 
suddenlv  disappears,  may  ^varrant  a  finr1in<r 
that  death  occurred  at  or  about  the  time  of 
disappearance.     Spahr    v.    Mutual    Life    Ins. 


Co.  [Minn.]  108  N.  "\V.  4.  Evidence  held  in- 
sufficient to  warrant  a  finding  of  death  with- 
in 57  days  after  leaving  hom.e,  in  view  of 
evidence  tending  to  show  that  the  absentee 
was  of  low  moral  character  and  had  left  the 
state  with  another  woman.      Id. 

37.  York  V.  Hilger  [Tex.  Civ.  App.]  84  S, 
W.    1117.     - 

38.  Evidence  of  a  rumor  that  the  ab- 
sentee was  drowned  bv  the  sinking  of  a 
swamp  boat  held  inadmissible.  Iberia  Cy- 
press Co.  v.  Thorgeson   [La.]   40  So.  682. 

3!).  As  one  asserting  invalidity  of  a  tax 
assessment  because  of  the  prior  death  o» 
the  tax  debtor.  Iberia  Cypress  Co.  v,  Thor- 
geson   [La.]   40  So.   682. 

4ft.  Iberia  Cypress  Co.  v.  Thorgeson  [La.] 
40    So.    GS2. 

41.     Spiltoir    v.    Spiltoir    [X.    J.    Eq.]    64    A. 


96. 
4-2. 

440. 
43 

440. 


In    re    Gerdcs'    Estate,     100    X.    Y.    S. 


In  re  Gerdes'  Estate,  100  X.  Y.  S. 
E\idence  held  insufficient  to  show  that 
the  wife,  whose  husband  perished  in  the 
same  shipwreck,  predeceased  him.     Id. 

44.  See  Carriers.  7  C.  L.  522:  Master  and 
Servant.  6  C.  L.  521;  Xegligence.  6  C.  L. 
748:    Railroads.   6  C.  L.  1194;   and  like  topics. 

4n.      See  5  C.  L.  946. 

4*?.  Duncan  v,  St.  Luke's  Hospital,  98  N. 
Y.  S.  8  67. 
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state  where  the  wrongful  act  occurs  determines  whether  such  right  exists.*'^  Such 
statutes,  being  remedial  in  their  nature,  are  liberall}'  construed.***  Under  some 
statutes,  the  liability  is  dependent  on  the  character*®  or  degree^^  of  the  negligence 
causing  death,  and,  as  in  tort  actions  generally,  defendant's  negligence  miLst  be  the 
proximate  cause  of  the  death,^^  but  it  need  not  be  the  sole  cause.^^  Generally  any 
act  of  decedent  which  would  have  precluded,  recovery  by  him,  had  he  survi\:d,  will 
defeat  recovery  for  his  death,^^  and  es^^ecially  where  the  statute  gives  a  right  of 
action  only  in  the  event  one  would  have  existed  in  favor  of  deceased.^*  Contriliu- 
tory  negligence  of  the  beneficiaries  in  some  states  is  a  defense.^^  False  repre- 
sentations in  procuring  employment  will  not  defeat  recovery.^°  In  New  York  the 
right  of  action  for  personal  injuries  survives  unless  the  statute  giving  it  is  penal 
in  character.^^  A  right  of  action  exists  for  the  death  of  aliens,^^  but  in  Louisiana 
no  recovery  can  be  had  for  the  wrongful  death  of  illegitimate  children.^®     An  act 


47.  Lee  V.  Missouri  Pac.  R.  Co.,  195  Mo. 
400,  92  S.  W.  614;  Runt  v.  Illinois  Cent.  R. 
Co.  [Miss.]   41  So.  1. 

48.  Gottlieb  v.  North  Jersey  St.  R.  Co.,  72 
N.  J.  Law,   4S0,  6.3  A.  339. 

49.  An  intentional  turning  of  a  com- 
pressed air  hose  on  one  in  fun  resulting 
in  death,  is  an  act  of  "negligence  or  care- 
lessness" within  Rev.  St.  1895,  §  3017.  Gal- 
veston, etc.,  R.  Co.  V.  Currie  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  18,  91  S.  TV.  1100.  A  brake- 
man  sent  back  to  flag  an  approaching  train  is 
a  servant  engaged  in  operating  a  train  within 
Rev.  St.  1899.  §  2864.  Anderson  v.  Missouri 
Pac.  R.  Co.  [Mo.]  93  S.  W.  394.  Rev.  St.  1S99, 
§  2864,  rendering  an  employer  liable  for 
death  due  to  negligence  of  a  servant  while 
running  any  "locomotive,  car,  or  train  of 
cars,"  is  applicable  to  electric  street  cars. 
Higgins  v.  St.  Louis  &  S.  R.  Co.  [Mo.]  95 
S.  W.  863.  Comp.  Laws,  New  Mexico,  §  3216, 
held  applicable  to  death  due  to  an  insufficient 
number  of'  competent  men,  as  well  as  to 
injuries  due  to  incompetent  men.  Denver 
&  R.  G.  R.  Co.  V.  Warring  [Colo.]  86  P. 
305.  Under  the  Alabama  Employers'  Liabili- 
ty Act  an  employer  is  liable  for  the  negli- 
gence of  his  superintendent  in  failing  to 
personally  superintend  the  work  although 
he  selected  competent  workmen  and  gave 
proper  instructions.  Held  liable  under  Code 
1896,  §  1749.  subd.  2,  for  failure  to  erect  a 
safe  scaffold  notwithstanding  the  super- 
intendent had  pointed  out  to  the  workmen 
suitable  material.  Sloss-Sheffield  Steel  & 
Iron  Co.   V.   Holloway   [Ala.]    40   So.   211. 

50.  There  are  degrees  of  negligence  under 
the  Ma.ssachusetts  act  relating  to  common 
carriers  (Dolphin  v.  Worcester  Consol.  St. 
R.'  Co.,  189  Mass.  270,  75  N.  E.  635),  and  the 
word  "gross"  as  there  iised  is  not  a  mere 
expletive  but  means  gross  failure  to  ex- 
ercise the  highest  care.  Rev.  Laws  c.  111.  § 
267,  giving  a  right  of  action  for  death  by 
"gross  negligence"  of  servants    (Id.). 

51.  Evidence  that  the  tuberculosis  which 
caused  death  was  the  proximate  result  of 
the  injuries  held  sufficient  to  go  to  the 
jury.  Sallie  v.  New  York  City  R.  Co.,  110 
App.  Div.  665,  97  N.  Y.  S.  491.  One  whose 
negligence  proximately  results  In  a  disease 
from  which  death  results,  or  hastens  death 
from  an  existing  disease,  is  liable.  Chicago, 
etc.,  R.  Co.  v.  Groner  [Tex.  Civ.  App.]  16  Tex. 
Ct     Rep.    507,    95    S.    W.    1118;    Strode    v.    St. 


Louis  Transit  Co.  [Mo.]  95  S.  W.  851.  Evi- 
dence held  sufficient  to  show  that  death  was 
the  proximate  result  of  defendant's  neg- 
ligence in  permitting  illuminating  gas  to 
escape  while  making  repairs.  Flaherty  v. 
Scranton  Gas  &  Water  Co.,  30  Pa.  Super.  Ct. 
446. 

52.  Defendant's  negligence  need  not  be 
the  sole  cause  of  the  death  to  create  a  liabili- 
ty under  Rev.  Laws  c.  171,  §  2.  Oulighan  v. 
Butler,    189    Mass.    287,    75    N.    E.    726. 

53.  Compromise  and  settlement  by  de- 
cedent before  death  for  the  injuries  re- 
ceived. Strode  v.  St.  Louis  Transit  Co.  [Mo.] 
95    S.    W.    851. 

54.  V.  S.  5302-5304,  giving  a  right  of,  ac- 
tion only  w^here  decedent  would  have  had 
one  had  he  survived,  no  recovery  can  be 
had  wliere  he  was  killed  by  defendant's  neg- 
ligence in  discharging  governmental  duty. 
Carty's  Adm'r  v.  Winooski  [Vt.]  62  A.  45. 
A  provision  in  a  pass  upon  which  decedent 
was  riding  when  killed  exempting  the  car- 
rier from  liability  is  a  good  defense  to  an 
action  for  death  under  Code  Civ.  Proc.  1902. 
Hodge  V.  Rurland  R.  Co..  97  N.  Y.  S.  1107. 
Contra.  Tingley  v.  Long  Island  R.  Co.,  109 
App.  Div.  793.  96  N.  Y.  S.  865. 

.I.'i.  Action  by  parents  for  death  of  infant 
child.  Mills'  Adm'r  v.  Cavanaugh  [Ky.]  94 
S.  "W.  651.  Evidence  of  plaintiff's  contribu- 
tory negligence  in  failing  to  close  the  door  so 
as  to  exclude  the  escaping  gas  from  the  room 
of  the  deceased  infant  held  under  the  facts 
for  the  jury.  Flalierty  v.  Scranton  Gas  & 
Water  Co.,  30  Pa.  Super.  Ct.  446.  For  gen- 
eral treatment  of  imputed  negligence,  see 
6   C.    L.    765. 

50.  As  that  he  was  of  age,  especially 
wliere  the  defendant  would  have  been  li- 
al)le  under  the  circumstances  for  the  death 
of  a  man.  Matlock  v.  Williamsville,  etc.,  R. 
Co.    [Mo.]   95  S.  W.   849. 

57.  Gen.  St.  Conn.  1902,  §  2020,  giving  a 
person  injured  tlirough  a  defective  road  or 
bridge  a  riglit  of  action  against  the.  muni- 
cipality, is  not  a  penal  statute,  and  the  right 
of  action  survives  the  deatli  of  tlie  person 
injured.  Elson  v.  Town  of  Waterford,  140 
F.    800. 

58.  Const.  §  241,  and  Ky.  St.  1903,  §  6,  is 
applicable  to  an  alien  friend.  Trotta's  Adm'r 
V.   Johnson    [Kv.]   90   S.  W.   540. 

5ft.  Rev.  Civ.  Code  La.  1900,  art.  2315, 
gives  no   right   of  action  for  death   of  an  il- 
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giving  a  right  of  action  generally  for  wrongful  deatJi  includes  an  action  for  the 
death  of  a  mamecl  woman. *^'' 

§  2.  ^YIlo  may  bring  actlon.^^ — Most  of  the  statutes -giving  a  right  of  action 
for  death  by  wrongful  act  designate  tlie  person  or  persons  who  may  bring  the  ac- 
tion/- and  when  particuhir  persons  are  named  they  alone  can  maintain  the  suit/-' 
and  in  the  capacity  designated.®*  Legal  capacity  to  sue  is  determined  by  the  law 
of  the  state  where  the  wrongful  act  occurred/-'*  unless  the  statute  merely  desig- 
nates the  beneficiaries,  in  which  case  the  lex  fori  controls.®*'  An  administrator  of 
the  forum  may  maintain  an  action  arising  under  the  laws  of  another  state  where 
the  personal  representative  is  the  proper  plaintiif.®'  In  Texas  suit  may  be  brought 
by  one  or  more  of  the  persons  to  whom  the  right  of  action  is  given,  but  it  must  be 
for  the  benefit  of  all,"^  and  fraud  on  the  part  of  the  one  prosecuting  the  suit  does 
not  alfec-t  the  validity  of  the  judginent  unless  collusive  with  the  defendant.®^ 

§  3.  Beneficiaries  of  the  right  of  action/^ — The  action  can  be  maintained 
only  for  the  benefit  of  those  designated  by  the  statute,  and  a  husband  is  not  "next 
of  kin'"  of  his  wife  witliin  tJiese  statutes.''^     Under  a  statute  giving  a  cause  of  ac- 


leg-itimate  child  either  to  the  mother  or  per- 
sonal representative.  Runt  v.  Illinois  Cent, 
l;.   Co.    TMiss.]    41   So.   1. 

CO.  Act  of  March  3.  1848  (1  Gen.  St.  p. 
1188,  §  11),  g-iving-  a  right  of  action  in  cases 
■where  the  dc^atli  of  a  "pfr.son"  is  caused 
bj-  the  wrongful  act.  etc.,  includes  a  right  of 
action  for  the  death  of  a  married  woman. 
Gottlieb  V.  North  Jersey  St.  R.  Co..  72  N.  J. 
Law,    480,    C3    A.    339. 

61.     See    5    C.    L.    946. 

e2.  An  action  under  Rev.  St.  1S98.  §  4256. 
must  be  brought  by  tlie  person«l  representa- 
tive notwithstanding  it  is  for  the  exclusive 
benetit  of  particular  persons.  Nemecek  v. 
Filer  &  Stov/ell  Co..  126  Wis.  71,  105  N.  V^^ 
225.  Under  Rev.  St.  1892.  S§  2342,  2343,  an 
administrator  of  a  deceased  minor  is  the 
proper  party  plaintiff  in  the  absence  of  a 
■widow^.  minor  children,  or  persons  dependent 
upon  the  decadent  for  supj^ort.  Bowdcn  v. 
Jacksonville  Elec.  Co.  [Fla.l  41  So.  400.  In 
the  absence  of  a  personal  representative,  an 
action  under  Kirtay-s  Dig.  §§  6289,  6290, 
must  be  brought  by  the  -widow^  and  heirs  at 
law  of  the  decedent.  McBride  v.  Berman 
[Ark.]  94  S.  W.  913.  In  Louisiana  a  widow's 
riglit  of  action  for  the  death  of  lier  liusljand 
is  not  dependent  upon  the  non-existence  of 
minor  issue,  hence  not  necessary  to  al- 
lege non-existence.  Davis  v.  Arkansas  So. 
R.  Co.  [La.]  41  So.  587.  In  Oklahoma  a 
widow  may  sue  in  her  own  name  where  her 
deceased  husband  -was  a  resident  of  the  state 
and  no  personal  representative  has  been 
appointed  (Oklahoma  Gas  &  Elec.  Co.  v. 
Lukert  [Okl.]  84  P.  1076).  and  it  seems  un- 
necessary to  join  the  minor  children  as  plain- 
tiffs   (Id.). 

63.  A  father  cannot  maintain  an  action  for 
the  death  of  his  minor  daughter  under  a 
statute  giving  a  right  of  action  to  the 
personal  representative.  Dancy  v.  V\''alz,  9  8 
N.  Y.  S.  407.  Under  Kirby's  Dig.  §  6290. 
a  father  cannot  maintain  an  action  for  the 
death  of  a  son  v.'Iio  has  a  personal  repre- 
sentative. St.  Louis,  etc..  R.  Co.  v.  Garner 
[Ark.]  89  S.  W.  550.  An  action  under  Burns' 
Ann.  St.  1901.  §§  74C6,  7472,  7473,  must  be 
brought  by  the  widow,  children,  or  other 
persons  designated,  and  cannot  be  maintain- 


ed by  the  pers«$nal  representative.  Collins 
Coal  Co.  V.  Hadlc-y  [Ind.  App.]  75  N.  E.  832. 
Section  7473  designating  who  shall  bring  an 
action  under  the  Mining  Act  is  not  repealed 
by  Burns'  Ann.  St.  1901,  §  285,  conferring 
upon  the  personal  representative  a  right 
j  of  action  for  death  by  wrongful  act  general- 
ly.    Id. 

04.  Tender  Rev.  St.  Okl.  1893,  «§  4313.  4314, 
the  widow  of  rleceased  resident  cannot  sue 
in  such  capacity  after  her  appointment  as 
administratrix,  the  statute  authorizing  suit 
by  the  p^^rsonal  representative.  Casey  v. 
Hoover  [Mo.]  94  S.  ■^".  982. 

es.  Lee  V.  Missouri  Pac.  -R.  Co.,  195  Mo. 
400.  92  S.  W.  614.  A  widow  having  the 
right  to  sue  in  Kansas  for  the  death  of 
her  husband,  where  there  is  no  personal  rep- 
resentative appointed,  may  bring  action  in 
Missouri.  Id.  Where  the  action  was 
brought  in  Colorado  for  death  resulting  in 
New  Mexico,  the  personal  representative, 
being  the  proper  party  plaintiff  in  the  lat- 
ter state,  must  bring  the  action.  Denver  & 
R.    G.    R.    Co.    V.    Warring    [Colo.]    86    P.    305. 

66.  Code  Ga.  1895,  §  3S28,  being-  remedial, 
a  personal  representative  in  South  Carolina 
may  sue.  notwithstanding  the  deat'n  occurred 
in  Georgia  where  the  widow  was  the  proper 
person.  Bussey  v.  Charleston  &  W.  C.  R.  Co. 
[S.  C]  53  S.  E.  -!(>$. 

67.  Action  broug-ht  in  Colorado  for  death 
occurring  in  New  Mexico.  Denver  &  R.  G. 
R.  Co.  V.  Warring  [Colo.]  86  P.  305.  An 
administrator  appointed  in  Utah  may  enforce 
a  cau.se  of  action  accruing  in  "^"yoming  where 
decedent  was  domiciled  and  injured.  In  re 
Lo-^'ham's   Estate    [T'tah]    85   P.    445. 

68.  De  Garcia  v.  San  Antonio  &  A.  P.  R. 
Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  336 
90  S.   W.   670. 

60.  Under  Rev.  St.  1895.  art.  3022.  a  judg-- 
ment  recovered  by  a  widow  for  herself  and 
children  of  the  decedent  by  former  wite  held 
binding  notwithstanding  the  children  were 
franduk-ntly  represented.  Taylor  v.  San 
Antonio  Gas  &  Elec.  Co.  [Tex.  Civ.  App.]  15 
Tex.    Ct.   Rep.    S44,   93   S.   W.    674. 

70.  See  5  C.  L.  947. 

71.  A  husband  is  not  "next  of  kin"  of  his 
wife    under    Act    March    3,    1848    (1    Gen.    St. 
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tion  to  one  dependeiit  upon  the  decedent  for  support,  partial  dependence  is  suffi- 
cient/^ and  it  is  not  necessary  that  tlie  decedent  be  under  any  legal  duty  to  render 
pecuniary  aid  to  the  beneficiary.'-''  Under  a  statute  giving  a  right  of  action  to 
children  of  a  dec-eased,  neither  minority"*  nor  de23endence"^  is  essential.  Where  a 
p-^nal  statute  gives  a  right  of  action  for  a  fixed  sum  to  a  parent  for  the  death  of  a 
child,  it  is  immaterial  that  such  child  has  been  emancipated,'*'  or  is  not  living  in 
the  family  as  a  member  thereof.'^  In  Texas  minor  children  awarded  to  the  cus- 
tody of  a  divorced  mother  can  recover  for  the  death  of  the  father.''^  Steps  toward 
a  divorce  never  secured  does  not  affect  a  widow's  right  of  recovery  for  the  death 
of  her  husband.''*  Under  statutes  giving  a  right  of  action  to  the  '"next  of  kin" 
generally,  recovery  may  be  had  in  favor  of  nonresident  alien  next  of  kin.®" 

§  4.  Damages.^^ — The  damages  recoverable  for  death  by  wrongful  act  de- 
jjend  somewhat  upon  the  statute  creating  the  right  of  action,  but  generally  they  are 
strictly  compensatory  and  limited  to  the  pecuniaiT  loss  of  the  beneficiaries^-  reason- 
ably^^ and  proximately®*  resulting.  In  determining  the  pecuniary  loss  sustained, 
the  decedent's  health  and  habits,^'"'  age  and  expectancy  of  life,®"  his  capacity  to  earn 


p.  IISS,  §  11),  g-iving-  a  cause  of  action  for 
the  benefit  of  the  next  of  kin.  Gottlieb  v. 
Nortli  Jersey  St.  R.  Co.,  72  N.  J.  Law,  480, 
63   A.   339. 

7a.  Under  Civ.  Code  1895,  §  3828.  a 
mother's  right  of  action  for  the  death  of 
a  -son  is  not  defeated  by  proof  of  a  tract  of 
land  charged  with  her  support,  where  sucli 
tract  is  insufficient.  Savannah  Elec.  Co.  v. 
Bell,  124  Ga.  663,  53  S.  E.  109.  Partial  de- 
pendence for  support  held  sufficient  under 
Rev.  Laws,  c.  106,  §  73.  Mehan  v.  Lowell 
Elec.  Licrht  Corp.  [Mass.]  78  N.  E.  385.  Evi- 
dence held  suflncient  to  show  that  the  par- 
ents were  partially  dependent  upon  the  de- 
ceased.    Id. 

73.  The  fact  of  contribution  is  sufficient. 
Savannah  Elec.  Co.  v.  Bell.  124  Ga.  663,  53 
S.  E.  109.  Minor  sister.  Louisville  &  N.  R. 
Co.  v.  Jones  [Fla.]  39  So.  485.  Instruction 
as  to  rights  o-f  a  minor  sister  of  the  deceased 
held  proper  under  the   evidence.      Id. 

74,  75.  Beaumont  Traction  Co.  v.  Dil- 
worth  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
257,    94    S.   W.    352. 

76.  Matlock  v.  Williamsville,  etc.,  R.  Co. 
[Mo.]   95  S.  W.   849. 

77.  Act  of  June  2,  1891.  Gulla  v.  Lehigh 
Valley  Coal  Co.,    28  Pa.   Super.  Ct.   11. 

78.  Notwithstanding  he  has  contributed 
nothing  to  their  support  since  the  divorce. 
Taylor  v.  San  Antonio  Gas  &  Elec.  Co.  [Tex, 
Civ.  App.]  15  Tex,  Ct.  Rep.  344,  93  S.  W. 
674. 

79.  Had  consulted  counsel  as  to  right  to 
divorce.  Abel  v.  Northampton  Traction  Co., 
212   Pa.   329.    61   A.   915. 

SO.  Rietveld  v.  Wabash  R.  Co.  [Iowa]  105 
N.  W.  515;  Pittsburgh,  etc..  R.  Co.  v.  Naylor 
[Ohio]  70  N.  E.  505;  Baltimore  &  O.  R.'cto. 
v.  Baldwin  [C.  C.  A.]  144  F.  53;  Alfson  v. 
Bush  Co.,  182  N.  Y.  393,  75  N.  E.  230;  Atchi- 
son, etc.,  R.  Co.  V.  Fajardo    [Kan.]   86  P.   301. 

81.  See  5  C.  L.  948. 

82.  Central  of  Georgia  R.  Co.  v.  Alex- 
ander [Ala.]  40  So.  424;  St.  Louis,  etc.,  R 
Co.  V.  Garner  [Ark.]  89  S.  "W.  550;  Illinois 
C.  R.  R.  Co.  v.  Whiteaker,  122  111.  App.  333. 
An  instruction  to  assess  damages  at  "such 
reasonable    sum    as    plaintiff    mig-ht    be    en- 


titled to  recover  under  the  facts  and  circum- 
stances proved  in  the  case"  held  erroneous. 
Illinois  Cent.  R.  Co.  v.  Johnson  [111.]  77  N. 
E.  592.  An  instruction  to  assess  such  dam- 
ages as  would  compensate  plaintiffs  for  their 
"pecuniary  loss,"  held  not  objectionable  as 
failing'  to  specify  the  elements  of  damage 
and  that  grief,  loss  of  society,  and  com- 
panionship could  not  be  considered,  Galves- 
ton, etc.,  R.  Co.  V.  Heard  [Tex.-  Civ.  App.] 
14  Tex.  Ct.  Rep.  617,  91  S.  W.  371.  In  an  ac- 
tion for  the  death  of  a  wife,  the  husband 
may  testify  as  to  the  estimated  value  of 
his  wife's  services,  and  such  evidence  is  not 
irrelevant  or  hearsay.  Chicago,  etc.,  R.  Co. 
V.  Groner  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
507,  95  S.  W.  1118.  Under  Code  Civ.  Proc. 
§  377,  allowing  such  damages  as  may  be  just 
under  the  circumstances  of  the  case,  pecun- 
iary damages  alone  are  recoverable,  but  the 
fact  that  it  is  not  shown  that  the  deceased 
husband  was  in  g-ood  bodily  health  and  was 
in  receipt  of  a  monthly  wage  does  not 
limit  recovery  to  nominal  damages.  Ruppel 
V.    United    Railroads    [Cal.    App.]    82    P.    1073. 

83.  The  damages  must  be  assessed  upoi. 
the  "reasonable"  expectation  of  benefit  from 
the  continuance  of  life.  Consolidated  Coal 
Co.  V.  Stein,   122  111.  App.  310. 

84.  Loss  of  home  because  of  nonpayment 
of  instalments  since  death  of  the  father  is 
too  remote  to  be  allowed  -as  damages. 
Beaumont  Traction  Co.  v.  Dilworth  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  257,  94  S.  W.  352. 

85.  Carter  v.  North  Carolina  R.  Co.,  139 
N.  C.  499,  52  S.  E.  642;  Beamont  Traction 
Co.  V.  Dilworth  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.    257,    94    S,    W.    352. 

86.  Ward  v.  Dampskibsselskabet  Kjoeben- 
havn,  144  F.  524.  Mortality  tables  admis- 
sible. Norfolk  &  W.  R.  Co.  v.  Spencer's 
Adm'x,  104  Va.  657,  52  S.  E.  310;  Illinois 
Cent.  R.  Co.  v.  Cane's  Adm'x  [Ky.]  90  S.  W. 
1061.  Admissible  where  the  deceased  comes 
within  the  class  of  selected  lives  tabulated, 
Ijut  such  tables  are  not  conclusive.  Ward  v. 
I'ampskibsselskabet  Kjoobenhavn,  144  F. 
524.  Mortality  tables  are  of  little  value 
where  the  deceased  was  colored.  The  Sag- 
inaw &  Hamilton,  139  F.  906.      Expectancy  of 
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iiioney/^  as  shown  by  present  wages,*'^  and  the  proi^pective  increase  thereof,^''  his 
disposition  to  labor,""  his  habits  of  economy,''^  and  financial  aid  to  the  benefici- 
aries,"^ may  be  considered,  but  not  his  means,""  or  the  physical  condition  of  the 
plaintiff."*  As  a  general  rule,  loss  of  society  and  grief  cannot  be  considered."'^  In 
some  states  damages  are  based  upon  the  probable  estate  which  decedent  would  have 
left  at  death,"**  or  the  present  worth  thereof,"^  and  in  others,  are  assessed  ac- 
cording to  fixed  rules."* 


life  of  deceased  may  be  testified  to  by  actu- 
aries. Austin  V.  Metropolitan  St.  R.  Co.,  108 
App.  Dlv.  249.  95  N.  Y.  S.  740. 

87.  Earning-  capacity  is  not  conclusive  of 
loss.  Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
[Cal.  App.]  86  P.  830.  Where  capacity  to 
earn  money  is,  by  statute,  an  element  of  dam- 
ages, as  under  Pub.  St.  1891,  c.  191,  §  12,  the 
fact  that  the  capacity  is  purely  speculative 
does  not  give  the  jury  the  right  to  ignore 
it.  Dillon  v.  Hudson,  etc.,  R.  Co.  [N.  H.]  62 
A.  ^?,.  Under  Pub.  St.  1891,  c.  191,  §  12, 
making  decedent's  earning  capacity  an  ele- 
ment of  damage,  any  evidence  tending  to 
show  such  capacity  is  admissible.  Id.  Evi- 
dence that  decedent  had  never  earned  money, 
and  from  her  station  in  life  probably  never 
would,  is  competent,  but  is  not  conclusive  of 
the  nonexistence  of  such  capacity.  Id 
Question  whether  the  deceased  "was  or  was 
not  a  careful  man"  held  too  general  to  show 
earning  capacity.  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.  [Del.]  62  A.  898.  The  administra- 
tor's inventory  of  decedent's  personal  prop- 
erty and  the  annual  account  is  not  admis- 
sible to  show  the  deceased's  earning  capaci- 
ty. Cooper  V.  North  Carolina  R.  Co.,  140 
N.    C.    209,    52    S.    E.    932. 

88.  Reit?r-Conley  Mfg.  Co.  v.  Hamlin 
[Ala.]  40  So.  280;  Central  of  Georgia  R.  Co. 
V.  Alexander  [Ala.]  40  So.  424.  May  be 
shown  without  producing  the  contract  of 
employment.  Id.  Wage  per  week  for  six 
months  prior  to  death  is  admissible.  Austin 
V.  Metropolitan  St.  R.  Co.,  108  App.  Div. 
249,    95   N.   Y.   S.   740. 

W).  Central  Foundry  Co.  v.  Bennett  [Ala.] 
.39  So.  574.  Wages  paid  in  employment  of 
the  character  in  which  decedent  w^as  en- 
gaged may  be  considered  in  ascertaining  the 
value  of  a  minor's  life  to  a  parent,  but  are 
not  conclusive  of  his  earning  capacity.  Gulla 
V.  Lehigh  Valley  Coal  Co.,  28  Pa.  Super. 
Ct.  11.  Evidence  of  wages  paid  a  skilled 
machinist  is  inadmissible  where  the  decedent 
was  only  an  apprentice  of  a  couple  of  weeks' 
experience,  it  being  too  remote.  Central 
Foundry  Co.  v.  Bennett  [Ala.]  39  So.  574. 
An  Instruction  that  in  order  to  recover 
it  is  "necessary  for  the  administrator  to 
show  by  affirmative  evidence  that  the  net 
earnings  of  the  deceased  exceeded  his  ex- 
penditures," is  erroneous  as  limiting  the 
.1ury  to  the  consideration  of  conditions  ex- 
isting at  the  time  of  death.  Carter  v.  Nortli 
Carolina  R.  Co.,  139  N.  C.  499,  52  S.  E.  642. 
Evidence  that  decedent  had  been  charged 
with  embezzlement  is  inadmissible  to  lessen 
damages  based  on  prospective  advancement. 
Kirby  Lumber  Co.  v.  Chambers  [Tex.  Civ. 
App.]     14    Tex.    Ct.    Rep.    913,    95    S.    W.    607. 

90.  Ward  v.  Dampskibsselskabet  Kjoeben- 
havn,  144  F.  524. 

ni.     W.ird  v.  Dampskibsselskabet  Kjoeben- 


havn,    144   F.   524;   Central   of  Georgia   R.   Co. 
V.  Alexander   [Ala.]    40  So.   424. 

92.  Proof  of  happy  domestic  relations 
raises  a  presumption  that  the  deceased  hus- 
band supported  the  family.  Evarts  v.  Santa 
Barbara  Consol.  R.  Co.  [Cal.  App.]  86  P. 
830.  Evidence  that  decedent  appropriated 
a  part  of  his  earnings  to  the  support  of  one 
not  a  distributee  is  not  detrimental  to  de- 
fendant. Central  of  Georgia  R.  Co.  v.  Alex- 
ander [Ala.]  40  So.  424.  The  fact  that  de- 
cedent had  saved  some  money  which  went  to 
his  wife  upon  his  death  cannot  reduce  the 
amount  recoverable  upon  his  death,  under 
Code  1896,  §  1749,  subd.  2.  Sloss-Sheffleld 
Steel  &  Iron  Co.  v.  Holloway  [Ala.]  40  So. 
211. 

93.  Chicago,  B.  &  Q.  R.  Co.  v.  Weber,  121 
111.    App.    455. 

94.  Under  Ballinger's  Ann.  Codes  &  St. 
§  4828,  authorizing  the  jury  to  award  such 
damages,  pecuniary  or  exemplary,  as  may 
seem  just,  physical  helplessness  of  the  bene- 
ficiaries cannot  be  considered.  Seattle  Elec. 
Co.  V.  Hartless   [C.  C.  A.]   144   F.   379. 

Contra:  Helplessness  and  dependency  of 
the  wife  upon  her  husband  may  be  con- 
.idered  in  an  action  for  latter's  death.  Evarts 
V.  Santa  Barbara  Consol.  R.  Co.  [Cal.  App.] 
86    P.    830. 

95.  Texas  &  N.  O.  R.  Co.  v.  Green  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  133,  95  S.  W.  694. 
The  words  "necessary  injury"  as  used  in  Rev. 
St.  1899.  §  2866,  mean  "pecuniary  injury." 
Marshall  v.  Consolidated  Jack  Mines  Co.  [Mo. 
App.]  95  S.  W.  972.  A  father  suing  as  ad- 
ministrator of  his  deceased  son  under  Code 
§  1498  cannot  recover  for  mental  anguish 
nor  for  loss  of  services.  Byrd  v.  Southern 
Exp.  Co.,  139  N.  C.  273,  51  S.  E.  851.  An  in- 
struction to  assess  damages  at  such  sum 
as  would  compensate  plaintiffs  for  their 
"pecuniary  loss"  does  not  permit  the  jury 
to  include  damages  for  loss  of  society  and 
grief.  Texarkana  &  Ft.  S.  R.  Co.  v.  Frugia 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  724,  95  S.  W. 
563. 

Contra:  Loss  of  society  considered  in  ac- 
tion by  widow.  Evarts  v.  Santa  Barbara 
Consol.  R.  Co.  [Cal.  App.]  86  P.  830.  Widow 
and  children  suing  for  death  of  husband  and 
father  may  recover  for  mental  anguish 
and  loss  of  society.  Brickman  v.  Soutliern 
R.  Co.  [S.  C]  54  S.  E.  553.  Parent  recovering 
for  death  of  son.  Parker  v.  Crowell  &  S. 
Lumber  Co.,  115  La.  463,  39  So.  445.  Where 
the  statute  gives  unlimited  discretion  to 
the  jury  ■within  a  maximum  limit  in  assess- 
ing damages,  they  may  award  compensation 
for  the  sorrow  and  grief  resulting  from 
the  death.  I^e'ley  v.  Ohio  River  R.  Co.,  58 
W.    Va.    216,    52    S.    B     520. 

96.  The  measure  of  damages  is  such  sum 
as  the  deceased  would  probably  have  earned 
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In  defermiuing  the  pecimian^  loss  to  a  child  by  the  death  of  a  parent,  com- 
pensation for  loss  of  care,  support,  education,  and  moral  training  may  be  allowed."'^ 
In  Mississippi  a  parent  may  recover  for  the  death  af  a  minor  child  the  value  of  his 
services  until  majority,  for  prospective  gratuities  thereafter,  damages  for  son's 
physical  and  mental  suifering  and  the  present  value  of  his  expectancy.^ 

The  Federal  courts  in  assessing  damages  are  controlled  by  the  law  of  the  state 
where  the  injury  occurred. - 

Exemplary^  damages  are  allowed  under  the  statutes  of  some  states.* 

The  amount  of  recovery.^ — The  tortious  killing  in  some  states  gives  rise  to 
nominal  damages,  irrespective  of  actual  pecmiiary  loss,"  but  where  actual  damages 
are  shown,  it  is  error  to  award  oniy  nominal,'  and  in  all  cases  the  assessment  of 


in  his  business  during  life,  and  have  left  as 
his  estate  at  the  time  of  his  death,  con- 
sidering- his  age,  his  ability,  and  disposition 
to  work,  and  his  habits  of  living  and  ex- 
penditure. MacPeat  v.  Philadelphia,  etc.,  R. 
Co.  [Del.]  62  A.  898;  Ward  v.  Dampskibs- 
selskabet  Kjoebenhavn,  144  P.  524.  Where 
the  loss  is  to  be  ascertained  by  determin- 
ing the  gross  earnings  of  the  deceased  and 
deducting  therefrom  his  expenses,  the  ex- 
penses must  be  limited  to  those  of  the 
deceased  himself,  and  not  of  the  familj'. 
Carter  v.  North  Carolina  R.  Co.  [N.  C]  52 
S.   E.   642. 

97.  The  measure  of  damages  is  the  present 
■worth  of  the  amount  which  the  deceased 
would  have  accumulated  and  saved  during 
natural  life,  and  the  jury  may  consider  his 
age,  occup.ation,  health,  ability  to  earn  mon- 
ey, habits  of  industry  and  economy.  Ham- 
ner  v.  Janowitz  [Iowa]  108  N.  W.  109. 
North  Carolina  statute  prescribing  the  meth- 
od of  determining  the  present  -worth  of  an 
"annuity"  Is  not  applicable  in  an  action  for 
-wrongful  death  Poe  v.  Raleigh  &  Air  Line 
R.  Co.    [N.  C]   54  S.  E.  40G. 

fiS.  In  Alabama  the  measure  of  damages 
is  that  which  gives  such  sum  as,  put  at 
interest,  -will  each  year,  by  taking  a  part  of 
the  principal  and  adding  it  to  the  interest, 
yield  the  amount  of  deceased's  yearly  con- 
tribution to  his  family,  less  his  personal 
expenses,  and  so  that  the  -whole  remaining 
principal  at  the  end  of  his  expectancy  of  life, 
added  to  the  interest  on  the  balance  for  that 
year,  -will  equal  the  amount  of  his  yearly  con- 
tribution to  his  family,  less  personal  ex- 
penses. Reiter-Conley  Mfg.  Co.  v.  Hamlin 
[Ala.]    40    So.    280. 

SO.  Gamache  v.  Johnson  Tin  Foil  &  Metal 
Co.,  116  Mo.  App.  596,  92  S.  W.  918;  Beau- 
mont Traction  Co.  v.  Dilworth  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  257,  94  S.  W.  352; 
Texas  &  N.  O.  R.  Co.  v.  Green  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  1.'53,  95  S.  W.  694. 
In  an  action  by  children  for  death  of  their 
father,  evidence  of  abandonment  is  admis- 
sible. Beaumont  Traction  Co.  v.  Bilworth 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  257,  94  S. 
W.  352.  The  parent's  industry,  moral  char- 
acter, and  solicitude  as  to  the  mental  and 
moral  training  of  his  children,  may  be  con- 
sidered. St.  Louis  &  N.  A.  R.  Co.  V.  Mathis 
[.4,rk.]    91   S.  W.   763. 

1.  Act  1898,  p.  82,  c.  65.  Cumberland 
Tel.  &  T.  Co.  V.  Anderson  [Miss.]  41  So. 
2G3.  No  recovery  can  be  had  for  prospec- 
tive gratuities  unless  there  is  a  reasonable 
expectation     based     upon    evidence     of    past 


gratuities.  Id.  Por  the  death  of  a  minor  son 
the  parents  are  entitled  to  recover  for  ex- 
penses incurred  as  a  result  of  the  negligence 
and  the  net  value  of  his  life  until  majority, 
but  not  thereafter.  Esher  v.  Mineral  R.  & 
Min.  Co.,  28  Pa.  Super.  Ct.  393.  In  an  action 
for  damages  on  account  of  the  wrongful 
death  of  a  minor  child,  the  testimony  of 
the  father  as  to  what  the  child  would  prob- 
ably have  been  worth  to  himself  and  fami- 
ly is  competent,  after  a  recital  as  to  the 
health  and  capacity  of  the  child,  his  own 
resources,  etc.  Cincinnati  Traction  Co.  v. 
Stephens,    7    Ohio   C.   C.    (N.    S.)    454. 

2.  Tlie  Saginaw  &  Hamilton,  139  P.  906. 
Rule  does  not  mean  that  verdicts  rendered 
by  juries  in  state  courts  shall  be  binding  or 
influential  on  the  court  in  reaching  amount 
to  be  a-warded,  but  merely  the  measure 
of  damages  shall  be  ascertained  a^ccording  to 
lav/  of  the  place.  Id.  Courts  must  deter- 
mine amounts  in  same  way  as  juries  would, 
that  is  they  must  follow  rules  which  they 
would  instruct  jury  to  follow.  Id.  Federal 
court  cannot  allo-w  recovery  for  pain  and 
suffering  in  an  action  arising  in  lo^va. 
Jacobs  V.  Glucose  Sugar  Refining  Co.,  140 
P.   766. 

3.  See   5    C.    L.    949. 

4.  Civ.  Code  1895,  §  3828,  being  punitive 
as  -well  as  compensatory  in  its  nature,  a 
verdict  held  not  excessive  because  the  ex- 
pectancy of  the  plaintiff  was  less  than  that 
of  the  decedent,  which  -was  taken  as  the 
basis  of  computation.  Savannah  Elec.  Co.  v. 
Bell,  124  Ga.  663,  53  S.  E.  109.  Under  Civ. 
Code  1902,  §§  2851,  2852,  punitive  damages 
are  assessable  as  a  matter  of  riglit.  only 
the  am.ount  being  discretionary  -with  the 
jury.  Brickman  v.  Southern  R.  Co.  [S.  C] 
54  S.  E.  553.  Evidence  as  to  the  mangled 
condition  of  decedent's  body  is  admissible  as 
bearing  upon  the  issue  of  punitive  dam- 
ages. Id.  Under  Code  1896,  §  27,  allowing 
punitive  damages  only,  decedent's  age  is 
immaterial.  S-mith  v.  Birmingham  R.,  Light 
&  Power  Co.  [Ala.]  41  So.  307. 

5.  See    5    C.   L.    949. 

6.  Widow  may  recover  nominal  damages 
for  death  of  her  husband  without  proof  of 
pecuniary  loss.  Davis  v.  Arkansas  South- 
ern R.  Co.  [La.]  41  So.  587.  In  an  action 
brought  under  §§  6184  and  61?5,  Revised 
Statutes,  for  causing  the  death  of  plaintiff's 
decedent  by  neglect  or  wrongful  act,  the 
petition  need  not  allege  that  the  next  of 
kin  of  the  deceased  have  sustained  pecuniary 
damage  by  his  death.  Jackson  Knife  &  Shear 
Co.    v.    Hathaway,    7    Ohio   C.   C.    (N.    S.)    242. 
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damages  must  be  founded  upon  the  adduced  evidence.^  'No  maximum  limit  ia 
prescribed  in  som^e  states.^  It  is  not  error  to  set  aside  a  substantial  but  inadequate 
verdict.^*^     The  burden  of  proving  the  damages  is  on  the  plaintiff.^^ 


7.  Where  there  Is  evidence  that  decedent 
■was  earning-  $50  or  $60  per  month  and  spent 
$20  to  $30.  it  is  proper  to  refuse  an  in- 
struction limiting  recovery  to  nominal  dam- 
ages. Cahaba  So.  Min.  Co.  v.  Pratt  [Ala.] 
40  So.  943.  Deceased's  earning:  capacity  and 
expectance  of  life  being-  shown,  it  is  error 
to  direct  a  verdict  for  nominal  damages. 
Austin  V.  Metropolitan  St.  R.  Co.,  108  App. 
Div.  249,   95  N.  Y.  S.  740. 

S.  An  instruction  permitting  the  jury  to 
assess  damages  at  such  sum  as  "in  their 
opinion*'  the  beneficiaries  may  be  entitled 
to,  while  open  to  criticism,  is  not  a  ground 
for  reversal  -nrhen  they  are  told  that  such 
opinion  must  be  formed  "under  the  evidence 
ol  the  case."  Schneider  &  Co.  v.  Carlin,  120 
111.  App.  53S.  An  instruction  in  action  by 
husband  alone  to  award  such  damages  as 
■would  compensate  the  "husband  and  next 
of  kin,"  held  not  reversible  error,  there  being 
no  evidence  of  any  next  of  kin.  Pittsburgh, 
etc..   R.  Co.  V.  O'Donnell,    118  111.   App.   335. 

Excessive  daumges.  Adults:  $S.000  for  a 
young  lighthouse  keeper,  earning  $450  a  year, 
but  in  line  for  promotion  under  civil  ser- 
vice rules.  Reduced  to  $5,000.  King  v.  Ann 
Arbor  R.  Co.  [Mich.]  13  Det.  Leg.  N.  145, 
107  N.  W.  868.  $15,000  for  a  truckman  thirty- 
two  years  old  earning  $12  per  week.  Al- 
ternative judgment  of  $7,500  ordered.  Walsh 
V.  Reisenberg,  97  N.  T.  S.  328.  $3,000  for 
death  of  son  -who  furnished  occasional 
pecuniary  aid  to  his  aged  father.  Cut  to 
$2,000.  Bremer  v.  Minneapolis,  etc.,  R.  Co. 
[Minn.]  105  N.  W.  494.  $13,500  for  laborer 
forty-eight  years  old  earning  $3.50  per  day. 
who  had  abandoned  his  family  for  a  time. 
Reduced  to  $8,000.  Creamer  v.  Moran  Bros. 
Co.,  41  Wash.  636,  S4  P.  592.  $7,000  for  death 
of  a  farmer  sixty-six  years  old.  with  small 
means,  living  on  leased  premises,  leaving 
only  adult  nephe^-s  and  nieces  who  received 
casual  gifts.  Missouri,  etc.,  R.  Co.  v.  Mc- 
Liaughlin  [Kan.]  84  P.  9S9.  $6,000  for  the 
death  of  a  farmer,  sixty-two  years  old.  Re- 
versal or  alternative  judgment  for  $2,000 
ordered.  Chicago,  etc.,  R.  Co.  v.  Weber, 
121  111.  App.  455.  $8,000  for  the  death  of 
a  brakeman  earning  $75  per  month,  but  no 
proof  that  he  spent  more  than  $18  per  month 
for  the  family.  Cut  to  $5,000.  Allowed  an 
additional  $2,000  for  pain  and  suffering 
of  the  decedent.  St.  Louis,  etc.,  R.  Co.  v. 
Caraway  [Ark.]  91  S.  W.  749.  $10,000  for  a 
railroad  section  hand  spending  about  $350 
per  annum  on  his  family.  Reduced  to  $8,000. 
St.  Louis  &  N.  A.  R.  Co.  v.  Mathis  [Ark.] 
91  S.  W.  763.  $5,000  held  excessive  under 
the  mathematical  rule  prevailing  in  Alabama 
for  the  death  of  a  man  having  an  expectancy 
of  40  years  and  sending  home  from  $15  to 
$20  per  month.  Reiter-Conley  Mfg.  Co.  v. 
Hamlin   [Ala.]   40  So.  280. 

Re:!SCQa!)le.  A<]-<:!tH:  $6,141.95  for  woman 
thirty-four  years  old  earning  about  $45  to 
$50  per  month.  Savannali  Elec.  Co.  v.  Bell, 
124  Ga.  663,  53  S.  E.  109.  $2,500  for  a  com- 
petent seaman  twenty-six  years  old,  ■who  was 
earning  $20  per  month.  The  Luckenbach, 
144    F.    980.     $40,000    for    death    of   a    dentist 
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thirty-seven  years  old  earning  $17,000  to  $20,- 
000  a  year.  Morhard  v.  Richmond  Light  & 
R.  Co.,  Ill  App.  Div.  353,  98  N.  T.  S.  124. 
$5,000  for  death  of  a  laborer  tv/enty-seven 
years  old  earning  $40  per  month  and  board, 
leaving  a  child  two  j'ears  old,  wholly  de- 
pendent, held  not  so  excessive  as  to  althorize 
setting  aside  the  verdict  as  rendered  under 
passion  and  prejudice.  Bo-wen  v.  Sierra 
Lumber  Co.  [Cal.  App.]  84  P.  1010.  $12,000 
for  death  of  a  practicing  physician  forty- 
four  years  old.  Evarts  v.  Santa  Barbara 
Consol.  R.  Co.  [Cal.  App.]  86  P.  830.  $5,000 
for  the  death  of  a  mining  engineer  twenty- 
seven  years  old  earning  $100  per  month,  the 
measure  being  damage  to  his  estate.  South- 
ern Pac.  Co.  V.  Wilson  [Ariz.]  85  P.  401. 
$5,000  for  man  forty-nine  years  old,  in  vig- 
orous health,  earning  $8  to  $8.50  per  week. 
Louisville  Water  Co.  v.  Phillips'  Adm'r  [Ky.] 
89  S.  W.  700.  $4,200  in  an  action  by  a  thir- 
teen year  old  child  for  loss  of  father. 
Gamache  v.  Johnston  Tin  Foil  &  Metal  Co., 
lie  Mo.  App.  596,  92  S.  W.  918.  $12,500  for 
death  of  a  fireman  twenty-seven  years  old 
earning  $75  to  $85  per  month  and  in  line 
for  prom.otion.  Choctaw,  etc^  R.  Co.  v.  Doughty 
[Ark.]  91  S.  W.  768.  $12,960  for  death  of  a 
machinist.  Galveston,  etc.,  R.  Co.  v.  Currie 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  18,  91  S.  W. 
1100.  $2,000  for  death  of  a  farmer  fifty-six 
years  old  supporting  a  family,  earning  ca- 
r>acity  of  $400  to  $500  per  annum.  Choctaw, 
O.  &  G.  R.  Co.  v.  Baskins  [Ark.]  93  S.  W. 
757.  $572  where  decedent  was  accustomed 
to  contribute  $5  to  $10  per  month  toward  the 
support  of  his  mother,  the  plaintiff,  ■who 
had  an  expectancy  of  life  of  17.4  years.  St. 
Louis,  etc.,  R.  Co.  v.  Block  [Ark.]  95  S.  W. 
l.So.  $360  for  pain  and  suffering  of  decedent. 
St.  Louis,  etc.,  R.  Co.  v.  Block  [Ark.]  95  S. 
\¥.  155.  $25,000  allowed  for  the  death  of  a 
physician  thirty-nine  years  old.  and  who  was 
earning  $2,000  per  year  above  his  personal 
expenses.  Ward  v.  Danipskibsselskabet 
Kjoebenhavn,  144  F.  524. 

Inadequate  Adult.s:  $5,000  damages  in 
admiralty  held  inadequate  and  increased 
to  $7,500  for  the  death  of  a  man  leaving 
an  insane  wife  and  seven  dependent  minor 
children.  The  San  Rafael  [C.  C.  A.]  141  P. 
270.  1500  for  a  fireman  earning  $90  per 
month,  forty-nine  years  old.  ilcCarty  v. 
St.  Louis  Transit  Co..  192  Mo.  396,  91  S.  W. 
132. 

Reasonable.  CIii!<lreii:  $2,950  for  death  of 
a  bright,  well  educated  boy,  seventeen  years 
old,  contributing  to  the  support  of  his  par- 
ents. Jackson  Knife  v.  Shear  Co.  v.  Hatha- 
way, 7  Ohio  C.  C.  (N.  S.)  242.  A  verdict 
of  $2,160.20  for  the  death  of  a  one  year  old 
child  held  not  so  excessive  as  to  indicate 
passion  or  prejudice.  Abbj'  v.  Wood  [Wash.] 
86  P.  558.  $4,000  for  death  of  a  Porto 
Rican  student  sixteen  years  old,  under  the 
circumstances  of  the  case.  Atchison,  etc., 
R.  Co.  V.  Fajardo  [Kan.]  86  P.  301.  $5,000  for 
the  death  of  a  seventeen  year  old  boy.  Park- 
er V.  Crowell  &  S.  Lumber  Co.,  115  La.  4  63, 
39    So.   445. 

9.     Under  Code  Civ.  Proc.  §  377,  there  is  no 
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§  5.  Remedies  and  procedure}'^ — A  right  of  action  for  death  by  v/rongfiil  act 
arising  under  the  law  of  one  state  may  be  enforced  in  another  unless  the  statute 
is  penaP^  or  contrary  to  the  public  policy  of  the  state  in  wliich  enforcement  is 
sought." 

"\^liile  the  cause  of  action  may  not  be  a  general  asset  of  the  estate  of  the  dece- 
dent, it  is  sufficient  to  authorize  an  appointment  of  a  personal  representative.^^ 

The  action  must  be  brought  Avithin  the  time  limited  by  the  statute^°  in  force 
at  the  time  of  the  suit."  An  action  for  death  by  wrong-ful  act  is  one  for  personal 
injuries  and  must  be  brought  within  the  time  prescribed  for  such  actions.^*  There 
seems  to  be  a  conflict  of  authority  as  to  whether  the  statute  of  limitation  is  tolled 
by  delay  in  the  appointment  of  the  personal  representative.^^ 

A  personal  representative  may  join  causes  of  action  against  two  or  more  persons 
whose  concurrent  negligence  caused  the  death,-°  and  he  may  also  join  causes  of 
action  for  wrongful  death  and  for  personal  injuries  to  decedent  where  he  sues  in 
the  same  capacity  in  each  case.^^  By  statute  in  Texas  all  persons  entitled  to  sue 
must  be  made  parties  to  the  action.^^  Where  a  personal  injury  suit  commenced 
by  decedent  is  revived  by  his  administrator,  the  petition  must  be  amended  so  as  to 
show  tlie  time  of  his  death  and  whether  the  result  of  the  injuries.^^ 

Where  there  is  a  general  act  and  an  Employers'  Liability  Act  in  the  same 
state,  an  election  is  presented  in  the  case  of  the  death  of  employe.-*     The  com- 


limit,  except  that  the  damages  must  be 
just  under  the  circumstances  of  the  case. 
Bowen  v.  Sierra  Lumber  Co.  [Cal.  App.]  84 
P.    1010. 

10.  Although  it  subjects  the  defendant 
to  the  danger  of  a  maximum  recovery.  Mc- 
Carthy V.  St.  Louis  Transit  Co.,  192  Mo.  396, 
91  S.  W.  132. 

11.  Hupfer  V.  National  Distilling  Co. 
[Wis.]  106  N.  W.  831.  Erroneous  instruc- 
tion placing  it  on  defendant  held  not  cured 
by    specific    instructions    as    to    measure.     Id. 

12.  See  5  C.  L.  950.  Admissibility  of  evi- 
dence as  to  damages  is  treated  in  the  pre- 
ceding section. 

1.3.  Missouri  Rev.  St.  1899,  §  2864,  is  penal 
and  nonenforceable  in  Illinois.  Raisor  v. 
Chicago    &    A.    R.    Co.,    117    111.    App.    488. 

14.  Recovery  for  wrongful  death  being  re- 
stricted to  pecuniary  loss  in  Illinois,  a  penal 
statute  of  Missouri  will  not  be  enforced  as 
against  public  policy.  Raisor  v.  Chicago  & 
A.  R.  Co..  117  111.  App.  488.  Cannot  be  con- 
sidered against  public  policy  simply  because 
the  manner  of  distribution  is  dissimilar. 
Denver  &  R.  G.  R.  Co.  v.  Warring  [Colo.] 
86  P.  305.  No  action  will  lie  in  Ohio  upon 
a  cause  of  action  for  wrongful  death  occur- 
ring in  another  state,  except  ■where  t!ie  per- 
son killed  was  a  citizen  of  Ohio.  Baltimore 
&  O.  R.  Co.  V.  Chambers  [Ohio]  76  N.  E. 
91. 

LI.  In  re  Lowham's  Estate  [Utah]  85  P. 
445;  Reiter-Conley  Mfg.  Co.  v.  Hamlin  [Ala.] 
40  So.  280;  Young's  Adm'r  v.  Louisville  & 
N.  R.  Co.   [Ky.]    89  S.  W.  475. 

16.  An  a.ction  under  the  Illinois  Injury 
Act,  chap.  70,  R.  S.,  must  be  brouglit  witliin 
one  year.  Staunton  Coal  Co.  v.  Fischer,  119 
III.  App.   284. 

17.  Not  the  statute  of  the  time  of  death. 
Dare  v.  Wabash,  C.  &  W\  R.  Co.,  119  111.  App. 
256. 

IS,     An    action    under    Code    Civ.    Proc.     § 


1902,  to  recover  for  death  is  within  Laws 
1886,  p.  801,  c.  572,  requiring  notice  to  cer- 
tain municipalities  to  be  given  within  six 
months  and  action  to  be  brouglit  within  one 
year  in  suits  for  personal  injuries.  Crapo 
V.  Syracuse,  183  N.  Y.  395,  76  N.  E.  465. 
In  New  York  actions  against  municipalities 
of  50,000  or  more  must  be  brought  within 
the  time  prescribed  by  Lava's  1886,  p.  801, 
c.  572,  and  within  Code.  §   1902.      Id. 

19.  In  New  York  the  action  does  not 
accrue  until  the  appointment  of  the  per- 
sonal representative.  Crapo  v.  Syracuse,  183 
N.  Y.  395.  76  N.  E.  465.  Notice  held  time- 
ly given  and  the  action  seasonably  brought. 
Id. 

Contra:  Where  completion  of  the  appoint- 
ment is  delayed  by  failure  of  the  adminis- 
trator to  give  bond  for  more  than  two  years, 
the  right  of  action  is  abated  by  the  statute, 
which  runs  against  the  beneficiaries  with- 
out interruption  from  the  date  of  the  de- 
cedent's death.  Archdeacon  v.  Cincinnati 
Gas  &  Electric  Co.,   3  Ohio  N.  P.   (N.  S.)    606. 

20.  Mangan  v.  Hudson  River  Tel.  Co.,  100 
N.  Y.  S.  539.  Such  parties  being  joint  tort 
feasors  may  be  sued  jointly  or  severally. 
Id. 

21.  As  where  both  are  prosecuted  "by  the 
administrator.  Nemecek  v.  Filer  &  Stowell 
Co.,   126   Wis.    71,    105   N.   W.    225. 

22.  An  allegation  by  one  plaintiff  that  she 
sues  for  her  own  benefit  and  the  benefit  of 
the  mother  of  decedent,  and  that  the  latter 
had  no  interest  in  the  life  of  the  deceased 
held  to  make  the  latter  a  party.  Interna- 
tional &  G.  N.  R.  Co.  V.  Ploeger  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  474,  16  Tex.  Ct.  Rep. 
183.  93  S.  W.  226. 

23.  Fancher  v.  Cleveland  &  S.  W.  Trac- 
tion Co.,  3  Ohio  N.  P.   (N.  S.)   559. 

24.  In  Massachusetts  an  election  is  pre- 
sented between  St.  1887,  p.  899,  c.  270,  as 
amended    by   Laws    1892,   p.    226,    c.    260,    §    1, 
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plaint  mn£t  show  plaintiff's  capacity  to  sue,-^  nm&t  allege  a  duty  owed  by  defendant 
to  the  decedent,-^  the  existence  of  the  class  of  persons  designated  by  the  statute  as 
beneficiaries,-'  unless  it  is  for  the  benefit  of  decedent's  estate/^  but  need  not  nega- 
tive Imowledge  by  dec-edent  of  the  existing  danger-®  or  plead  legal  conclusions.^*' 
In  an  action  by  the  personal  representative,  an  answer  to  the  merits  admits  the 
representative  character  of  the  plaintiff.^^  Under  statutes  making  railway  com- 
panies liable  for  the  death  of  passengers  tlirough  the  negligence  of  tlieir  serv-ants,  it 
is  not  necessary  to  allege  that  particular  acts  of  a  pailicular  servant  were  negli- 
gent.^- A^Tdle  the  sufficiency  of  a  pleading  to  state  a  cause  of  action  depends  upon 
the  law  of  the  state  where  th.e  wrongful  act  occurs,  in  the  absence  of  specific  allega- 
tions, the  law  will  be  presumed  to  be  the  same  as  that  of  the  state  where  the  action 
is  brought."'  A  mother  seeking  to  recover  for  the  death  of  her  son  need  not  allege 
liis  legitimacy.^'*  One  pleading  under  a  penal  statute^^  must  bring  the  case  stilctly 
within  the  terms  thereof.^*^ 

"Wliile  contributory  negligence  on  the  part  of  decedent  is  an  affirmative  defense 
in  most  states,^^  in  a  few  the  burden  of  disproving  it  rests  upon  the  plaintiff.^* 


and  Rev.  Laws,  c.  171,  §  2.  Oulig-han  v. 
Butler.  1S9  Mass.  2S7,  75  X.  E.  726.  A  peti- 
tion charging-  defendant  ■with  negligence 
in  failing  to  keep  a  railroad  track  and  the 
engine  thereon  in  proper  repair  states  a 
cause  of  action  within  Rev.  St.  1895,  art. 
3017,  subd.  2,  the  general  act.  Kirtay  Lum- 
ber Co.  V.  Chambers  [Tex.  Civ.  App.]  14  Tex. 
Ct.    Rep.   913,   95   S.   W.    607. 

25.  Where  plaintiff  is  only  secondarily  en- 
titled to  bring  the  action,  the  complaint 
must  allege  the  facts  which  authorize  him 
to  sue.  Martin  v.  Butte  [:Mont.]  86  P.  264. 
Under  Code  Civ.  Proc.  §  578,  enabling  the 
mother  to  sue  for  the  death  of  a  minor  child 
only  when  the  father  is  dead  or  has  desert- 
ed, the  complaint  must  allege  death  or  de- 
sertion.    Id. 

2«.  Tn  an  action  by  an  administratrix,  an 
allegation  that  "plaintiff"  was  a  passenger 
on  defendant's  train  alleges  no  duty  to  plain- 
tiffs "intestate."  Trott  v.  Birmingham  R., 
Light  &  Power  Co.  [Ala.]  39  So.  716. 

27.  Under  Rev.  Laws,  c.  171,  §  2,  authoriz- 
ing a  recovery  in  favor  of  the  deceased's 
widow,  children,  or  next  of  kin,  a  declara- 
tion failing  to  allege  that  deceased  left  either 
w^idow,  children,  or  next  of  kin  is  demur- 
rable. Oulighan  v.  Butler,  189  Mass.  287, 
75  N.  E.  726.  Failure  to  so  allege  is  a  de- 
fect of  substance  and  may  be  raised  by  a  re- 
quest for  a  ruling  that  the  proof  of  all  the 
allegations  pleaded  will  not  entitle  plain- 
tiff to  recover.  Id.  In  an  action  brought 
for  the  benefit  of  decedent's  widow,  the  peti- 
tion may  be  amended,  substituting  the  prop- 
er beneficiary,  it  appearing  that  the  sup- 
posed widow  was  never  his  legal  wife.  St. 
Louis,  etc.,  R.  Co.  v.  Block  [Ark.]  95  S. 
W.    155. 

28.  Rev.  St.  1901,  pars.  2764-2766,  con- 
strued as  authorizing  an  action  for  the 
benefit  of  decedent's  estate.  Southern  Pac. 
Co.  V.  Wilson  [Ariz.]  85  P.  401.  Hence  not 
necessary  to  allege  the  existence  of  bene- 
ficiaries or  damage  to  them.     Id. 

29.  Defense  to  be  pleaded  by  the  defend- 
ant. Brown's  Adm'r  v.  Cincinnati,  etc.,  R. 
Co.    [Ky.]    92   S.   W.   583. 

30.  It  is  not  necessary  that  a  widow  su- 
ing   for    the    death    of    her    husband    should 


allege  that  a  right  of  action  survived  to  her, 
such  being  the  legal  consequence  of  the 
facts.  Davis  v.  Arkansas  So.  R.  Co.  [La.] 
41    So.   587. 

31.  Notwithstanding  the  right  of  action  is 
one  arising  after  death  of  testator.  Hanley 
V.  West  Virginia,  etc.,  R.  Co.  [W.  Va.]  53 
S.  E.  625. 

32.  Petition  held  sufficient  under  Rev.  St. 
1899,  §  2864.  Anderson  v.  Missouri  Pac.  R. 
Co.    [Mo.]   93  S.  W.  394. 

33.  Petition  held  sufficient  In  Missouri 
though  omitting  to  plead  the  law  of  the 
state  where  the  injury  occurred  where  ob- 
jection was  raised  after  commencement  of 
trial.  Lee  v.  Missouri  Pac.  R.  Co.,  195  Mo. 
400,  92  S.  W.  614. 

34.  Illegitimacy  Is  a  defense  to  be  averred 
and  proven  by  the  defendant.  Louisville  & 
N.  R.  Co.  V.  Thomas   [Miss.]   40  So.   257. 

35.  Rev.  St.  1899.  §  2S64,  providing  for 
the  forfeit  of  the  fixed  sum  of  $5,000  for 
wrongful  death,  is  penal.  Casey  v.  St.  Louis 
Transit   Co.,   116   Mo.   App.   235,   91   S.   W.   419. 

36.  A  petition  demanding  a  smaller 
amount  than  that  fixed  by  a  penal  statute 
does  not  state  a  cause  of  action.  Casey  v. 
St.  Louis  Transit  Co.,  116  Mo.  App.  235,  91 
S.   W.   419. 

37.  Proof  of  the  absence  of  contributory 
negligence  on  the  part  of  deceased  is  not 
essential  to  tlie  right  to  recover  for  wrong- 
ful death.  Contributory  negligence  in  such 
a  case  is  an  affirmative  defense  and  the 
burden  of  proving  it  rests  on  the  defend- 
ant. Jackson  Knife  &  Sliear  Co.  v.  Hatha- 
way, 7  Ohio  C.  C.  (X.  S.)  242.  An  instruc- 
tion placing  tlie  burden  of  disproving  con- 
tributory negligence  on  the  plaintiff  proper- 
ly refused.  Texas  &  P.  R.  Co.  v.  Huber  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  154,  95  S.  W. 
568. 

38.  Under  Rev.  Laws,  c.  171,  §  2,  plaintiff 
must  prove  due  care  on  the  part  of  the  de- 
cedent. Manning  v.  Conway  [Mass.]  78  X^. 
E.  401.  Allegations  of  facts  set  out  in  the 
complaint  held  not  to  show  decedent's  free- 
dom from  contributory  negligence  in  com- 
ing in  contact  with  a  live  electric  v.-ire. 
Mangan  v.  Hudson  River  Tel.  Co.,  100  X.  Y.  S. 
539. 
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But  in  sudi  cases  the  strict  proof  demanded  in  personal  injury  actions  is  not  re- 
quired of  the  personal  representative.^^  Under  a  statute  making  a  street  railway 
liable  for  death  due  to  corporate  negligence*"  or  the  gross  negligence  of  its  servants, 
plaintiff  has  the  burden  of  proving  the  negligence  relied  on,*^  and  vfhere  both  are 
made  the  basis  of  recovery,  tliey  should  be  separately  submitted.*^  "^^Hiere  in  direct 
examination  it  is  shown  that  the  earning  capacity  of  the  deceased  was  small,  it  is 
not  error  to  permit  on  cross-examination  evidence  that  plaintiff,  the  wife,  was  partly 
supported  by  deceased's  father.*^  A  statement  in  an  affidavit  made  in  compliance 
with  the  conditions  of  an  a>ccident  insurance  policy  as  to  w^hen  and  where  the  in- 
jury occurred  is  not  conclusive.'^* 

§  6.  Distributive  rights  in  amount  recovered.*^ — ^The  damages  for  wrongful 
death  are  distributed  according  to  the  law  of  the  state  where  the  wrongful  act  was 
committed,*®  and  where  they  are  for  the  benefit  of  pai'ticular  designated  persons, 
they  are  not  a  part  of  decedent's  estate,*^  and  hence  are  not  subject  to  his  debts.*^ 
Where  such  funds  become  a  part  of  the  estate  of  the  decedent,  the  law  of  the  domi- 
cile of  the  beneficiary  determines  whether  tliey  are  exempt  from  the  deceased's 
debts.** 

Death  Certificates;  Debenttjees;  Debt,  see  latest  topical  index. 

DEBT,  ACTION  OF.» 

As  a  general  rule,  debt  lies  wherever  indebitatus  assumpsit  will  lie.''^  While 
generally  used  for  the  recovery  of  a  precise  sum  due  under  a  simple  or  special  con- 
tract, yet  the  action  of  debt  may  be  maintained  for  a  quantum  meruit  or  a  quan- 
tum valebat.^^  By  counting  in  debt,  a  plaintift''s  right  to  recover  is  restricted  to 
the  sums  alleged  to  be  due  by  the  terms  of  the  contract.^^  The  plea  of  the  general 
issue  is  improper  in  an  action  of  debt,^*  but  if  a  plaintiff  in  such  action  joins  issue 


39.  Charters  v.  Palmer,  98  N.  Y.  S.  887. 
Evidence  held  insufficient  to  show  due  care 
on  the  part  of  intestate  in  crossing  the 
tracks.  Axelrod  v.  New  York  City  R.  Co., 
109  App.  Div.  87,  95  N.  Y.  S.  1072.  Evi- 
dence held  not  to  show  contributory  neg- 
lig-ence  as  a  matter  of  law  on  the  part  of 
the  decedent  in  attempting  to  cross  in  front 
of  a  team.  Charters  v.  Palmer,  98  N.  Y.  S. 
887.  The  habits  and  care  exercised  by  the 
intestate  are  competent  where  there  are 
no  eye-witnesses  to  the  accident.  Chicago 
&  A.  R.  Co.  V.  Seevers,  122  111.  App.  558; 
Illinois  Cent.  R.  Co.  v.  Whiteaker,  122  111. 
App.   333. 

40.  Failure  of  the  motorman  to  keep  a 
vigilant  v/atch  for  teams  as  required  by 
ordinance  does  not  imply  corporate  neg- 
ligence within  Rev.  Laws,  c.  111.  §  267.  Cas- 
well V.  Boston  El.  R.  Co.,  190  Mass.  527,  77 
N.    E.    3S0.   - 

41.  Manning  v.  Conway  [Mass.]  78  N.  E. 
401.  Evidence  held  insufficient  to  show  gross 
negligence  within  Rev.  Laws,  c.  171,  §  2, 
in  handling  the  team  which  ran  over  de- 
ceased. Evidence  held  insufflcient  to  show 
gross  negligence  of  the  motorman  under 
Rev.  Laws,  c.  Ill,  §  267.  Caswell  v.  Boston 
El.  R.  Co.,  190  Mass:   527,   77  N.  E.   380. 

42.  Rev.  Laws,  c.  171,  §  2.  Oulighan  v. 
Butler,    189  Mass.    287,   75  N.   E.   726. 

43.  Abel  V.  Northampton  Traction  Co.,  212 
Pa.   329.    61   A.   915. 


44.  Beecroft  v.  New  York  Athletic  Club, 
97  N.  Y.  S.  831. 

45.  See    5   C.  L.    953. 

46.  .  Damages  recovered  for  the  death  of  a 
resident  of  Iowa  killed  in  Illinois  are  dis- 
tributed under  the  laws  of  the  latter  state. 
In  re  Coe's  Estate  [Iowa]  106  N.  W.  743. 
Where  the  action  arose  in  New^  Mexico,  the 
laws  of  that  state  control  notwithstanding 
the  action  is  brought  in  Colorado.  Denver 
&  R.  G.  R.  Co.  V.  Warring  [Colo.]  86  P. 
305. 

47.  Funds  recovered  under  Act  March  3, 
1848  (Gen.  St.  p.  1188),  by  an  administrator 
are  held  in  trust  for  the  next  of  kin.  Gott- 
lieb V.  North  Jersey  St.  R.  Co.,  72  N.  J.  Law, 
480,  63  A.  339. 

48.  In  re  Williams'  Estate  [Iowa]  107  N, 
W.  60S.  Funds  recovered  under  the  death 
act  of  Michigan  are  not  a  part  of  decedent's 
e&tate  and  not  subject  to  his  debts.  Id.  Funds 
recovered  under  Code  1896,  §  27,  for  the 
death  of  an  engineer,  not  being  subject 
to  his  debts,  the  company  cannot  offset  dam- 
ages to  its  cars  due  to  decedent's  negligence. 
Western  R.  Co.  v.  Russell  [Ala.]  39  So. 
311. 

40.  In  re  Williams'  Estate  [Iowa]  107  N. 
W.  608. 

50.  See    5   C.   L.   953. 

51,  Ti2,  53.  Seretto  v.  Rockland,  etc.,  R 
Co.   []Me.]   63  A.  651. 

54.     Loellke   v.   Grant,    120   111.    App.    74. 
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upon  a  plea  of  nil  debet,  he  is  bound  to  prove  every  necessary  allegation  of  hia 
declaration."^ 

Debts  of  Decedents,  see  latest  topical  index. 

DECEIT." 
5   1.     Nature  and  Elements  (1093).  |       §   2.     Action  and  Procedure   (1C96). 

Scope  of  topic. — This  topic  embraces  fraud  as  a  ground  of  action  for  dam- 
ages,  v/hether  the  action  be  in  the  common  law  form  for  deceit  or  an  equivalent 
action  under  the  code.  Fraud  as  a  ground  for  relief  other  than  damages  is  else- 
where treated."'^ 

§  1.  Nature  and  elementsJ''^ — The  essential  elements  of  an  action  for  deceit 
are  representation,  falsity,  scienter,  deception,  and  damage,^^  or  it  m.ay  consist  in 
any  deception  or  artifice  used  to  circumvent,  cheat,  or  deceive  another,""  as  where 
possession  of  one's  money  is  obt^ned  from  him  by  trick.«^>  ^^  Fraud  which  would  en- 
title one  to  rescind  a  contract  induced  by  it  gives  a  cause  of  action  for  damages,"^ 
but  deceit  will  not  lie  for  mere  negligence^*  or  breach  of  a  promise.**^ 


55.  Foster   v.    People,    121    111.   App.    165. 

56.  See    special    article,    1    C.    L.    953. 

57.  See  Fraud  and  Undue  Influence,  5  C. 
L.  1541;  Reformation  of  Instruments,  6  C. 
L.  1279;  Wills,  6  C.  L.  1880. 

5S.     See   5  C.   L.   953. 

59.  F'alse  representations  as  to  a  materi- 
al matter  which  induces  one  to  enter  into 
a  transaction  to  his  damage.  Crockett  v. 
Burleson  [W.  Va.]  54  S.  H.  341.  Where  one 
partner  falsely  represents  tliat  certain  book 
accounts  are  due  the  firm,  when  in  fact 
some  of  them  are  false  and  some  have  been 
collected,  and  induces  the  other  partner  to 
dissolve  and  take  over  such  accounts,  the 
latter  may  upon  discovery  of  the  fraud  sue 
for  damages  occasioned  by  it.  Id.  Evidence 
which  discloses  false  representations  of  ma- 
terial facts,  willfully  made  to  induce  a  sale, 
reasonably  relied  upon  by  the  opposite  party 
to  his  damage,  shows  actionable  fraud.  May 
V.  Loomis,  140  N.  C.  350.  52  S.  E.  728.  Evi- 
dence held  to  shovi'  fraud  in  a  sale  of  bank 
stock  where  dividends  for  two  years  were  de- 
clared from  the  sale  of  assets  charged  off  the 
books  of  the  bank.  Stewart  v.  Smith  [Kan.] 
82  P.  482.  AVlTere  one  who  owed  another  a 
debb  of  gratitude  procured  him  to  purchase 
an  interest  in  a  note  by  falsely  represent- 
ing that  it  was  secured  by  a  mechanic's  lien, 
evidence  held  to  shov/  that  the  transaction 
was  induced  by  fraud.  Thompson  v.  Randall  \ 
[Ky.]  90  S.  W.  251.  Where  by  contract 
a  party  is  obligated  to  assign  an  invention  to 
a  corporation  but  fraudulently  assigns  the 
same  to  another  and  independent  corpora- 
tion, Tvhich  successfully  defends  its  title 
thereto  upon  the  ground  of  its  innocence  in 
acquisition,  he  is  liable  in  an  action  of 
deceit  to  such  first  named  corporation  in 
the  sum  received  by  him  for  the  invention 
so  wrongfully  conveyed,  w^ith  interest  from 
the  date  of  the  receipt  thereof.  Bates  v. 
Bates  Mach.  Co..  120  III.  App.  563.  Instruc- 
tions held  to  properly  set  forth  the  law  in  an 
action  for  falsely  representing  that  there 
was   a  well   on   land    sold.     George   v.   Hesse 


[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  359,  94 
S.  W.  1122.  Instructions,  though  long,  held 
to  correctly  state  the  law  as  to  deceit  and 
burden  of  proof.  McKibbin  v.  Day  [Neb  ] 
104  N.   W.   752. 

60.  Evidence  held  to  show  actionable 
fraud  where  the  brother  of  an  Infirm  and 
ignorant  woman  conspired  with  others  to 
appropriate  her  crops  so  that  she  lost  her 
property  for  taxes,  and  then  by  fr^iudulent 
practices  induced  the  tax  purchaser  to  deed 
the  property  to  him,  and  he  subsequently 
conveyed  to  his  co-conspirators,  -n-lio  com- 
mitted trespasses  on  the  premises.  Lindley 
V.  Kemp  [Ind.  App.]  76  N.  E.  798.  One  who 
is  enticed  to  bet  on  a  foot  race  by  false 
representations  that  the  race  is  "fixed"  has 
a  cause  of  action  for  fraud.  Hohbs  v.  Boat- 
right,  195  Mo.  693.  93  S.  W.  934.  A  bank 
wliich  aids  in  a  scheme  by  which  one  is  in- 
duced to  bet  on  a  foot  race  by  representa- 
tion.s  that  the  race  is  "fixed,"  by  allowing 
the  bank  to  be  used  to  give  an  air  of  re- 
spectability to  the  transaction,  is  liable, 
with  the  conspirators.     Id. 

61,  62.  Where  auctioneers  agreed  with  one 
that  if  he  would  purchase  certain  goods  at 
the  sale  and  take  them  to  another  town 
they  would  sell  them  at  an  advanced  price, 
and  after  the  goods  were  purchased  and  a 
large  deposit  made  the  auctioneers  refused 
to  perform  their  contract.  Rawson  v.  Silo, 
99   N.   Y.    S.    934. 

63.  Crockett  v.  Burleson  [W.  Va.]  54  S.  E. 
341. 

64.  One  who  makes  a  fraudulent  promis- 
sory note  with  intent  to  defraud  and  de- 
ceive any  one  into  who.se  hands  it  might 
come  is  not  liable  in  deceit  for  mere  neg- 
ligence in  allowing  the  note  to  pass  into 
circulation.  Where  one  executed  what  pur- 
ported to  be  the  note  of  a  town  and  signed 
to  it  the  names  of  the  town  ofFicers,  and 
it  was  put  into  circulation  by  the  act  of 
a  third  person  which  the  maker  was  not  re- 
quired to  guard  against.  Costelo  v.  Barnard, 
190  Mass.  260,  76  N.  E.  599. 
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There  must  he  some  representation,^^  but  it  is  not  essential  that  it  shall  have 
been  made  directly  to  the  person  injured,"  nor  that  it  be  made  by  one  sought  to 
be  held  liable  personally.®^  It  is  sufficient  upon  which  to  base  an  action  against 
a  principal  if  made  by  an  authorized  agent."^  In  some  states  it  is  provided  by 
statute  that,  to  render  one  liable  for  certain  false  representations,  they  must  be  in 
writing."" 

The  rejyrcsentation  must  he  of  a  fact,^^  past  or  existing,'^^  gj^j  n^t  yuctq  expres- 
sion of  opinion,"  but  under  some  circumstances  a  statement,  though  in  form  an 
opinion,  may  be  construed  as  one  of  fact.''* 

The  representation  must  he  false?^ 


65.  Love   V.   McElroy,    118    lU.   App.   412. 

66.  See    5    C.    Lt    954. 

A  concealed  iutention  by  a  purchaser  not 
to  pay  for  goods  purchased  Is  a  misrepresen- 
tation of  a  material  fact.  Upchurch  v.  Mizell 
[Fla.]    40   So.    29. 

67.  Keeler  v.  Seaman,  47  Misc.  292,  95  N. 
Y.  S.  920.  Prospectus  of  corporation.  Id.; 
Keeler   v.    Dunham,    99    N.    Y.    S.    669. 

68.  It  is  sufficient  if  he  authorized  it. 
Keeler  v.  Seaman,  47  Misc.  292,  95  N.  Y.  S. 
920. 

A  third  person  who  by  fraudulent  repre- 
sentations induces  one  person  to  purchase 
a  note  from  another  is  guilty  of  actionable 
deceit.  Thompson  v.  Randall  [Ky.]  90  S.  W. 
251. 

69.  See,  also,  Agency,  7  C.  L.  61.  Where 
a  principal  and  agent  are  engaged  in  buy- 
ing and  selling  real  estate,  the  agent  not 
furnishing  any  money,  not  taking  title  but 
sharing  in  the  profits,  the  agent  is  not  a 
necessary  party  to  an  action  for  deceit  in 
one  of  the  transactions.  Judd  v.  ^^'alker, 
114  Mo.  App.  12S,  89  S.  W.  558.  As  to  acre- 
age. Id.  As  to  title.  John  Gund  Brew.  Co. 
V.  Peterson  [Iowa]  106  N.  W.  741.  As  to 
boundaries  and  area.  Kell  v.  Trenchard  [C. 
C.  A.]  142  F.  16.  Where  the  general  manager 
of  an  irrigation  company  falsely  represents 
the  location  of  a  water  right,  it  Is  not  es- 
sential to  the  liability  of  the  company  that 
the  purpose  for  which  the  Information  was 
sought  should  have  been  made  known.  It 
is  sufficient  that  they  were  made  with  au- 
thority and  acted  upon.  Cleghon  v.  Barstow 
Irr.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
221,  93  S.  W.  1020.  An  agent  who  makes 
false  representations  in  a  sale  of  corporate 
stock  and  directly  derives  a  profit  from  the 
sale  induced  is  personally  liable  for  dam- 
ages caused  by  his  deceit.  Getchell  v.  Du- 
senbury    [Mich.]    108    N.    W.    723. 

70.  ijnder  Comp.  Laws  S  9518,  representa- 
tions concerning  the  conduct,  trade,  or  credit 
of  another.  Getchell  v.  Dusenbury  [Mich.] 
108  N.  W.  723. 

71.  See  5  C.  L..  954.  Statement  of  an  in- 
tention may  constitute  deceit.  Schrafft  v. 
Fidelity    Trust    Co.     [N.    J.    Law]    62    A.    933. 

Held  statements  of  facts:  False  state- 
ments by  a  vendor  as  of  liis  own  knowledge 
as  to  the  number  o(  acres  in  a  tract  which 
is  being  negotiated  for  sale  by  the  acre. 
Judd  v.  Walker,  114  Mo.  App.  128,  89  S.  W. 
558.  Representations  by  sellers  of  timber 
that  they  had  had  it  carefully  estimated 
and  that  such  estimates  showed  certain 
quantities  are  more  than  mere  expressions  of 
opinion.     May   v.    Loomls,    140    N.    C.    350,    52 


S.  E.  728.  A  false  statement  as  to  value 
made  to  one  ignorant  of  the  quality  or  value, 
and  who  lias  no  opportunity  to  examine  it, 
made  under  circumstances  indicating  that  such 
statements  are  to  be  relied  upon,  is  one  of 
fact.  Pinch  v.  Hotaling  [Mich.]  12  Det.  Leg. 
N.  841,  106  N.  W.  69.  A  representation  by 
a  third  person  that  a  land  owner  who  of- 
fered to  sell  for  $500  demanded  $1,000  is 
one  of  fact.  Hughes  v.  Lockington  [111.]  77 
N.  E.  1105.  False  representations  in  tlie  sale 
of  a  mine  that  it  was  owned  and  controlled 
by  the  company  issuing  the  stock,  that  it 
comprised  a  certain  number  of  acres,  that 
pipe  lines  were  run,  that  the  company  had 
paid  dividends,  that  there  was  gold  enough 
in  the  dump  ore  to  pay  for  running  the 
mines,  etc.,  are  more  than  mere  expressions 
of  opinion.  Krause  v.  Cook  [Mich.]  108  N. 
W.  81.  False  representations  by  one  that 
he  was  a  member  of  a  certain  law  firm, 
had  sold  a  mine,  was  a  ricli  man,  and  that 
his  mother  had  made  out  checks  for  the 
amount  she  was  to  contribute  to  the  enter- 
prise, held  statements  of  fact.  Damers  v. 
Sternberger,  95  N.  Y.  S.  532. 

Not  statements  of  fact:  One  who  repeats 
information  received  from  another  stating 
that  he  has  no  personal  knowledge  is  not 
guilty  of  fraud.  Krause  v.  Cook  [Mich.] 
108  N.  W.  81.  Statements  by  one  of  facts 
represented  to  him  do  not  give  a  cause  of 
action.     Jewett  v.   Buck    [Vt.]    63  A.   136. 

73.  Hughes  v.  Lockington  [111.]  77  N.  E. 
1105. 

73.  That  bad  accounts  had  been  charged 
off  and  that  those  remaining  were  better 
than  the  ordinary.  Pittsburg  Life  &  Trust 
Co.  V.  Northern  Cent.  Life  Ins.  Co.,  140  F. 
888. 

Held  matter  of  opinion:  As  to  the  value  of 
land.  Else  v.  Freeman  [Kan.]  83  P.  409. 
That  the  fences  on  land  are  good.  Id.  As 
to  the  acreage  under  and  that  could  be  put 
urder  cultivation,  and  as  to  the  acreage  of 
waste  land.  A''an  Horn  v.  O'Connor  [Wash.] 
85  P.  260.  That  a  body  of  ore  through  which 
a  drill  hole  has  been  made  is  pay  ore. 
Brown  v.  Soutli  Joplin  Lead  &  Zinc  Min.  Co.. 
194  Mo.  681,  92  S.-  W.  699.  A  representation 
concerning  affairs  not  susceptible  of  exact 
knowledge  is  to  be  taken  as  meaning  no 
more  than  strong  belief  founded  upon  what 
appears  to  be  reasonable  grounds,  and  in 
such  case  the  question  is  wholly  one  of  good 
faith.      Krause  v.  Cook   [Mich.]   108  N.  T^^  SI. 

74.  Scott  V.  Burnight  [Iowa]  107  N.  W. 
422. 

75.  See  5  C.  L.  954.  Pittsburg  Life  & 
Trust  Co.  V.  Northern  Cent.  Life  Ins.  Co.,  140 
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The  mal-er  must  l-now  it  to  he  false'^  or  bo  in  duty  bound  to  know  its  truth  or 
falsity,"  or  maJce  it  so  recklessly  and  without  concern  as  to  its  truthfulness  as  to 
be  equivalent  to  actual  fraud. '^ 

The  falsity  must  be  willful  and  have  been  made  with  intent  to  deceive,''^  but 
it  is  not  essential  that  the  person  who  makes  the  false  representations  should  derive  a 
benefit  therefrom  or  be  in  collusion  with  the  pereon  who  does.®" 

The  representation  rniist  he  material.^^ 

The  representation  must  be  relied  itpon/'^  and  the  person  injured  thereby  be 
deceived.*^ 

It  mv^t  he  such  that  the  defrauded  person  is  entitled  to  rely  upon,^*'  and  such 


F.  888.  A  complaint  alleg-ing-  that  the  de- 
fendant, for  the  purpose  of  inducing-  plaintiff 
to  sell  corporate  stock  at  a  certain  price 
falsely  stated  that  he  desired  to  buy  all  the 
outstanding-  stock  and  would  pay  plaintiff  the 
difference  between  such  price  and  the  highest 
ririof  it  should  pay  for  any  stock,  that  de- 
fendant was  only  desirous  of  purchasing  such 
stock  as  it  could  buy  for  that  price  or  less, 
that  defendant  liad  purchased  stock  for  a 
g-reater  price,  does  not  state  a  cause  of  ac- 
tion. Schrafft  v.  Fidelity  Trust  Co.  [N.  J. 
Law]  62  A.  933.  In  an  action  by  a  consignor 
against  a  commission  merchant  for  inducing- 
a  transfer  of  tlie  bill  of  lading  by  false  rep- 
resentation that  he  had  sold  the  car  of  fruit, 
the  defendant  may  show  that  he  had  had  such 
negotiations  as  to  lead  him  to  believe  that  he 
had  sold  the  fruit.  Serrano  v.  Miller  &  T. 
Commission  Co.  [Mo.  App.]  93  S.  W.  810. 
Evidence  insufficient  to  sliow  grounds  for  be- 
lieving that  he  liad  made  a  sale.  Id.  Rep- 
resentations that  there  is  a  flowing-  well  on 
premises  are  not  inconsistent  with  a  provi- 
sion in  the  deed  that  the  vendee  should  pay 
part  of  the  cost  of  a  well  then  being-  bored. 
George  v.  Hesse  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  359,  94  S.  W.  1122. 

76.  See  5  C.  L,.  954.  An  error  of  judgment 
of  an  executor  in  failing  to  appreciate  tlie 
advancement  in  value  of  real  estate  and  in 
making-  a  misstatement  relative  to  such  value 
to  one  of  the  beneficiaries  does  not  consti- 
tute deceit.  In  re  Cunningham's  Estate.  212 
Pa.  441,  61  A.  993.  Evidence  held  insufficient 
to  show  scienter  In  representation  by  land- 
lord that  roof  did  not  leak.  Bayles  v.  Clark, 
100  N.  Y.  S.   5S6. 

77.  Under  Rev.  Civ.  Code  §  1201,  providing- 
that  one  who  positively  asserts  as  true  that 
which  is  vintrue  is  guilty  of  fraud,  a  seller 
of  a  horse  -who  falsely  represents  his  pedi- 
gree is  liable,  though  he  believed  his  repre- 
sentations to  be  true.  He  is  bound  to  kno-^' 
their  truth.  McCabe  v.  Desnoyers  [S.  D.] 
lOS  N.  TV.  341.  In  an  action  for  deceit  which 
induced  the  sale  of  goods,  the  plaintiff  need 
not  prove  that  the  defendant  knew  or  should 
have  known  the  falsity  of  his  representa- 
tions. Palmer  v.  Goldberg  [Wis.]  107  N.  W. 
478.  One  who  in  reliance  on  false  repre- 
sentations purchases  property  may  recover, 
whether  the  representations  were  made  in 
good   or  bad  faith.     Krause  v.  Cook    [Mich.] 

108  N.  v^^  81. 

78.  Pittsburg  Life  &  Trust  Co.  v.  North- 
ern Cent.  Life  Ins.  Co.,  140  F.  888.  And  see 
John  Gund  Brew.  Co.  v.  Peterson  [Iowa]  106 
N.  "W.  741. 

79.  See    5    C.    L.    955.     Instructions    as    to 


scienter  held  correct.  Upchurch  v.  Mizell 
[Fla.]   40  So.   29. 

Fraud  is  not  shov^n  where  one  wlio  repre- 
sents himself  as  the  owner  of  land  does  not 
know  that  his  agent  to  whom  he  had  intrust- 
ed his  deed  to  be  recorded  had  procured  and 
had  recorded  a  deed  running  to  himself.  Bu- 
chall  v.  Higgins,  109  App.  Div.  607,  96  N.  Y. 
S.  241.  Evidence  insufficient  to  show  an  in- 
tent to  deceive  in  the  sale  of  the  property 
of  an  insurance  company.  Pittsburg-  Life  & 
Trust  Co.  v.  Northern  Cent.  Life  Ins.  Co.,  140 
F.  888. 

SO.  Cleghon  v.  Barstow  Irr.  Co.  [Tex.  Civ. 
App.]    15   Tex.    Ct.   Rep.    221.   93   S.   W.    1020. 

81.  See  5  C.  L.  955.  Representations  in 
the  sale  of  bonds  that  they  were  g-ood  and 
constituted  a  first  lien  on  corporate  property 
g-ives  a  cause  of  action  for  falsity  of  the  last 
representation,  though  the  bonds  were  con- 
sidered good  when  sold.  Wickham  v.  Rob- 
erts, 98  N.  Y.  S.  1092. 

83.  See  5  C.  L.  956.  Else  v.  Freeman 
[Kan.]  83  P.  409.  Whether  one  who  employ- 
ed another  to  locate  him  on  a  homestead  re- 
lied upon  representations  by  such  other  that 
land  pointed  out  was  in  a  certain  section, 
held  a  question  of  fact.  Kabat  v.  Moore 
[Or.]  85  P.  506.  Where  there  is  evidence 
warranting-  submission  of  the  question 
whether  a  person  making  representations  as 
to  rental  value  was  a  conspirator  with  the 
defendant,  it  is  proper  to  permit  the  plain- 
tiff to  testify  that  he  relied  on  such  repre- 
sentation. Pinch  v.  Hotaling-  [Mich.]  12  Det. 
Leg.  N.  841,   106  N.  W.  69. 

83.  One  who  purchases  mining-  stock  after 
examining  the  mine  and  exercising  his  own 
.iudgment,  and  buying-  additional  stock  and 
selling  it  on  commission,  exhibiting-  samples 
of  ore,  cannot  rely  on  false  representations. 
Irby  V.  Tilsley.  41  Wash.  211,  83  P.  97. 

84.  See  5  C.  L.  956.  Marshall-McCartney 
Co.  V.  Halloran  [N.  D.]  106  N.  W.  293.  A 
prospective  purchaser  who  is  allowed  to  and 
does  make  a  full  investigation,  not  being- 
prevented  by  the  seller  from  making-  it  as  ex- 
haustive as  he  desires,  cannot  be  heard  to 
say  that  false  representations  were  made  to 
him.  Pittsburg-  Life  &  Trust  Co.  v.  North- 
ern Cent.   Life  Ins.   Co.,   140   F.   888. 

A  contractinsr  party  lias  a  ri^ht  to  rely  on 
the  express  statement  of  an  existing-  fact, 
the  truth  of  which  is  known  to  the  opoosite 
party  and  is  not  known  to  him.  Farley  v. 
Wiess  [Neb.]  107  N.  AV.  561.  Representations 
by  a  vendor  that  land  is  worth  a  certain 
price  per  acre,  that  it  rented  for  a  certain 
amount,  and  that  the  vendor  would  lease  it 
at    such    rental,    where   it   is   shown    that    the 
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as  to  mislead  a  reasonably  pnident  man,^^^  unless  the  parties  occupy  fiduciary  rela- 
tions toward  each  other.^*'  That  the  defrauded  party  should  have  discovered  the 
fraud  and  protested  against  it  at  the  time  is  no  defense,®^  especially  if  artifice  was 
resorted  to  to  induce  the  opposite  party  to  forego  investigation.*^ 

It  is  essential  tlmt  damage  result.^^ — ^The  damages  sustained  must  be  actual.^" 
§  2.  Action  and  procedure.^^ — The  action  lies  if  the  ti-ansaction  induced  is 
voidable  and  not  void.''^  An  election  of  remedies  may  exist.®^  One  induced  by 
fraud  to  enter  into  a  contract  may  affirm  and  take  its  benefits,  so  far  as  obtainable, 
and  recover  damages  sustained,^*  or  rescind  and  recover  what  he  has  parted  with,^' 
but  one  who  discovers  fraud  while  the  contract  is  yet  executory  may  not  execute  and 
then  sue  for  the  fraud.^®     The  cause  of  action  may  be  assignable.''^     The  venue  of 


Innd  has  no  such  value,  the  vendor  being 
familiar  with  the  land  and  the  vendee  not, 
held  to  raise  a  question  of  fact  as  to  wheth- 
er deceit  was  proven.  Scott  v.  Burnig-ht 
riowa]  107  N.  W.  422.  It  is  not  the  duty  of 
a  purchaser,  residing  in  Iowa,  of  land  in  Da- 
kota to  go  to  Dakota  and  ascertain  whether 
the  vendor's  representations  are  true.  Id.  A 
vendee  may  rely  on  statements  of  fact  by  the 
vendor  not  palpable  to  the  former.  Judd  v. 
Walker,  114  Mo.  App.  128,  S9  S.  "W.  558. 
Where  a  vendor  in  negotiating  a  sale  of  land 
makes  false  representations  as  to  the  acre- 
age, the  vendee  is  not  required  to  survey 
and  measure  the  land.     Id. 

85.  One  who  allows  himself  to  be  specu- 
lated upon  in  the  purchase  of  an  option 
cannot  recover  from  the  vendor  the  cost  of 
the  option.  Kell  v.  Trenchard  [C.  C.  A.]  142 
F.  16. 

86.  Where  one  who  owes  a  debt  of  grati- 
tude to  another  makes  to  him.  false  repre- 
sentations concerning  facts  which  he  pro- 
fesses to  and  is  in  a  position  to  know,  the 
latter  is  not  required  to  inve.stigate  the  truth 
of  the  statements.  Thompson  v,  Randall 
[Ky.]   90   S.  W.   251. 

ST.  Turner  v.  Kuehnle  [N.  J.  Eq.]  62  A. 
327.  One  who  makes  false  statements  for 
the  purpose  of  inducing  a  transaction  can- 
not set  up  that  the  defrauded  person  failed 
to  exercise  ordinary  care  to  ascertain  the 
truth  or  falsity  of  such  statements.  Rahm 
V.  Bunger  [Ky.]  90  S.  W.  257.  One  who  pro- 
cures another  to  execute  a  deed  prepared  by 
himself,  falsely  representing  that  it  is  drawn 
pursuant  to  a  previous  contract,  cannot  as- 
sert that  plaintiff  was  negligent  in  signing 
the  deed  witliout  reading  it.  Griffin  v.  Roan- 
oke R.  &  Lumber  Co.,  140  N.  C.  514,  53  S^  B. 
307. 

88.  May  v.  Loomis,  140  N.  C.  350,  52  S.  E. 
72S. 

89.  See  5  C.  Ij.  957.  Sonnesyn  v.  Akin  [N. 
D.]  104  N.  AV.  1026.  Where  different  kinds  of 
property  were  transferred  in  a  single  trans- 
action, there  can  be  no  recovery  unless  the 
entire  property  is  worth  less  than  the  price 
paid.  Pittsburg  L,ife  &  Trust  Co.  v.  North- 
ern Cent.  Life  Ins.  Co.,  140  F.  8SS.  Where 
one  who  purchased  corporate  .stock  and  was 
made  a-director  and  participated  in  its  affairs 
seeks  to  recover  for  fraudulent  representa- 
tions inducing  the  sale,  he  must  show  that 
the  transactions  of  the  concern  after  he 
subscribed  were  not  the  cause  of  the  corpora- 
tion's disaster.  Getchell  v.  Dusenbury 
[Mich.]  lOS  N.  W.  723.     Where  a  third  person 


who  knew  that  a  landowner  offered  his  land 
for  sale  for  $500  represented  to  one  who  had 
confidence  in  him  that  $1,000  was  demanded, 
and  such  person  purcliased  for  $1,000,  paying 
the  landOAvner  $500,  part  of  -wliieh  he  borrow- 
ed from  the  per.^^on  who  made  the  false  repre- 
sentations, and  also  gave  him  a  mortgage  for 
$500,  which  -was  subsequently  foreclosed,  a 
pecuniary  loss  sufficient  to  sustain  a  claim 
for  damages  was  suffered.  Hughes  v.  Lock- 
ington  [111.]  77  N.  E.  1105.  Wliere  repre- 
sentations as  to  condition  of  premises  -tvere 
made  after  verbal  lease  and  before  written 
lease  merely  confirmatory  thereof,  the  tenant 
sustained  no  damage.  Bayles  v.  Clark,  100  N. 
T.  S.  586. 

90.  Thompson  v.  Newell  [Mo.  App.]  94  S. 
W.  557.  Nominal  damages  cannot  be  recov- 
ered if  no  actual   damage   was   suffered.     Id. 

91.  See  5  C.  L.  957.  Duress  and  deceit  are 
simply  different  methods  by  which  fraud  is 
consummated.  The  same  remedies  are  avail- 
able to  the  injured  party.  Neibuhr  v.  Gage 
[Minn.]    108  N.  W.  884. 

93.  W^here  one  is  by  fraud  induced 
to  sign  a  deed  omitting  stipulations 
it  should  contain,  the  deed  is  not  ab- 
solutely void  but  only  voidable  and  an  ac- 
tion may  be  maintained  for  the  fraud.  Grif- 
fin V.  Roanoke  R.  &  Lumber  Co.,  140  N.  C. 
514,    53   S.   E.   307. 

93.  If  a  vendor,  by  fraud  practiced  on  his 
vendee,  sells  what  he  at  the  same  time  war- 
rants, the  vendee  may  sue  upon  the  warran- 
ty or  for  the  deceit.  Crockett  v.  Burleson 
[W.  Va.]  54  S.  E.  341.  Where  an  action  for 
deceit  is  brought,  charging  defendant  with 
having  fraudulently  induced  plaintiff  to  pur- 
chase a  note  and  mortgage,  it  is  not  essential 
that  plaintiff  tender  to  defendant  the  note 
and  mortgage.  Smith  v.  Hoffman,  122  HI. 
App.  198. 

94,  95.  Sonnesyn  v.  Akin  [N.  D.]  104  N.  W. 
1026. 

96.  An  owner  of  land  which  his  agent  has 
sold  cannot  recover  from  the  agent  for  fraud, 
wliere,  knowing  of  a  resale  by  the  vendee 
at  an  advanced  price  and  suspecting  liis 
agent  of  connivance  in  such  resale,  he  fails 
to  avail  himself  of  easy  means  of  ascertain- 
ing the  truth  -wliile  the  contract  is  yet  exec- 
utory. Bartleson  v.  Vanderhoff  [Minn.]  104 
N.  W.  820.  One  who  executes  a  contract  aft- 
er discovery  of  fraud  cannot  maintain  an  ac- 
tion for  damages.  McDonough  v.  Williams 
[Ark.]  92  S.  W.  783.  Purchasers  of  timber 
who  have  made  payments,  manufactured  and 
sold    the    timber,    cannot    plead   fraud   In   an 
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the  action  depends  on  the  practice  in  the  several  state^.^^  The  action  at  law  may  be 
brought  at  any  time  within  the  limitation  period^^  after  the  fraud  is  or  should  have 
been  discovered.^  Servants  of  the  person  who  perpetrated  the  fraud  are  not  nec- 
essary parties.^ 

Pleading.^ — ]\Iisrepresentations  relied  upon  must  be  specifically  alleged.*  Tlie 
complaint  must  show  that  the  damage  was  the  proximate  effect  of  the  misrepresen- 
tations,^ and  if  special  damages  are  sought  they  must  be  pleaded.® 

Evidenced — Good  faith  in  business  transactions  is  presumed,®  and  one  who 
alleges  deceit  has  the  burden  of  proving  all  the  essential  elements  of  the  tort,^  but 
one  who  alleges  false  representations  as  to  various  independent  facts  is  not  required 
to  establish  all  the  false  representations  alleged.^*'  Ordinarily  proof  of  scienter  is 
essential,"^^  but  an  assertion  as  a  fact  of  that  which  the  maker  does  not  know  to  be 
untrue  renders  him  liable.^^  Fraud  is  to  be  determined  from  all  the  circumstances 
of  the  case  and  inferences  to  be  drawn  therefrom,^^  and  a  liberal  range  of  investi- 
gation is  permitted.^*  Any  evidence  which  throws  light  on  the  issues  involved  is 
admissible,^^  but  evidence  which  does  not  support  the  a.Uegations  is  not.^® 


action  for  the  purchase  price  but  may  set  It 
up  by  counterclaim.  May  v.  Loomis,  140  N. 
C.   350,   52  S.   E.  728. 

97.  Under  Code  Civ.  Proc.  §  1910,  and  2 
Rev.  St.  p.  447,  pt.  3,  ch.  8,  tit.  3,  §  1,  a  right 
of  action  for  false  representations  made  to 
a  decedent  is  assignable  by  his  administrator. 
Wickham  v.  Roberts.  98  N.  Y.  S.  1092;  Keeler 
V.  Dunham,  99  N.  T.  S.  669,  overruling  Wick- 
ham V.  Roberts,  98  N.  Y.  S.  1092. 

98.  A  corporation  may  be  sued  for  deceit 
in  the  county  where  the  tort  was  committed 
though  its  principal  place  of  business  is  in 
another  county.  "Western  Cottage  Piano  & 
Organ  Co.  v.  Griffin  [Tex.  Civ.  App.]  14  Tex. 
Ct.   Rep.   .332,   90  S.   W.   884. 

99.  Neibuhr  v.  Gage  [Minn.]  108  N.  "W. 
884.  The  equitable  doctrine  of  laches  has  no 
application  to  such  action.  Id.  One  who 
sells  timber  on  his  land  and  is  thereafter  in- 
duced to  sign  a  deed  drawn  by  the  purchaser 
who  falsely  represents  that  it  is  drawn  in 
accordance  with  the  contract  has  a  cause  of 
action  for  fraud  on  discovery  thereof.  Such 
cause  is  not  postponed  until  removal  of  the 
timber.  Griffin  v.  Roanoke  R.  &  Lumber  Co., 
140  N.  C.  514,  53  S.  E.  307. 

1.  By  the  exercise  of  ordinary  diligence. 
Western  Cottage  Piano  &  Organ  Co.  v.  Grif- 
fin [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  332,  90  S. 
W.  884. 

2.  In  an  action  against  one  who  was  em- 
ployed to  locate  another  on  homestead  land 
for  falsely  representing  land  pointed  out  to 
be  in  a  certain  section,  the  persons  who  as- 
sisted defendant  in  running  the  lines  are  not 
necessary  parties.  Kabat  v.  Moore  [Or.]  85 
P.  506. 

3.  See  5  C.  L.  958. 

4.  Marshall-McCartney  Co.  v.  Halloran  [N. 
D.]  106  N.  W.  293.  A  complaint  must  allege 
with  certainty  what  the  false  intention  con- 
sists in.  Schrafft  v.  Fidelity  Trust  Co.  [N.  J. 
Law]  62  A.  933.  Acts  constituting  the  fraud 
must  be  definitely  alleged.  Allegations  held 
too  general.  Ramoneda  Bros.  v.  Loggina 
[Miss.]  39  So.  1097.  False  representations 
must  be  set  out  in  the  complaint.  Walker  v. 
Parry  [Fla.]  40  So.  69.  Complaint  In  an  ac- 
tion against  an  irrigation  company  for  false 
representations  as  to  the  location  of  a  water 


right  held  g-ood  as  against  general  demurrer. 

Cleghon  v.  Barstow  Irr.  Co.  [Tex.  CMv.  .\pp  ] 
15  Tex.  Ct.  Rep.  662.  93  S.  W.  1020.  Held  suf- 
ficient to  show  that  the  general  manager  had 
authority  or  apparent  authority  to  make  the 
statement.  Id.  Complaint  in  an  action  for 
deceit  in  inducing  the  purchase  of  corporate 
stock  by  false  representations  made  in  a 
prospectus  held  to  state  a  cause  of  action. 
Keeler  v.  Seaman,  47  Rlisc.  292,  95  N.  Y.  S. 
920. 

5.  Marshall-McCartney  Co.  v.  Halloran  [N. 
D.]   106  N.  W.   253. 

6.  Evidence  of  special  damage  is  not  ad- 
missible unless  such  damage  is  pleaded. 
Jewett  V.  Buck  [Vt.]   63  A.  136. 

7.  See  5  C.  L.  958. 

8.  Breaux   v.    BT-nussard    rL<i  1    4n    «^.    p"o 

9.  Serrano  v.  Miller  &  T.  Commission  Co. 
[Mo.  App.]  93  S.  W.  810.  The  representation, 
its  falsity,  intent  to  deceive,  i  ■_-iia!nj._.  ,i  .a 
dam.age.  Buchall  v.  Higgins,  109  App.  Div. 
607,  96  N.  Y.  S.  241.  The  false  representa- 
tions, reliance  thereon,  and  that  they  induc- 
ed the  transaction.  Hutchason  v.  Splnks 
[Cal.  App.]   85  P.  132. 

E-videnoe  .sufiicient  to  show  a  conspiracy  to 
defraud  in  the  sale  of  horses,  and  that  false 
representations  were  made  pursuant  to  such 
conspiracy.  Palmer  v.  Goldberg  [Wis.]  107 
N.   W.   478. 

Evidence  InsafHrient  to  show  fraud.  West- 
ern Cottage  Piano  &  Organ  Co.  v.  Griffin 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  332.  90  S. 
W.  884.  Evidence  as  to  whether  fraud  was 
perpetrated  in  the  sale  of  corporation  stock 
held  to  raise  a  question  of  fact.  McDonough 
V.  Williams   [Ark.]   92  S.  W.  783. 

10.  Pinch  V.  Hotaling  [Mich.]  12  Det.  Leg. 
N.   841,  106  N.  W.   69. 

Tl.  John  Gund  Brew.  Co.  v.  Peterson 
[Iowa]  106  N.  W.  741;  Bayles  v.  Clark,  100  N. 
Y.   S.  586. 

12.  John  Gund  Brew.  Co.  v.  Peterson 
[Iowa]    106  N.   ^^^   741. 

13.  Kabat  v.  Moore   [Or.]   85  P.  506. 

14.  Discretion  of  trial  judge  not  abuse  J. 
McKibbin   v.    Day    [Neb.]    104   N.    W.    7.'':3. 

l.'J.  In  an  action  for  fraudulent  represen- 
tations in  the  sale  of  a  mill,  a  statement  by 
the  vendee  at  the  ^ime  of  delivering  the  deed. 
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Instructions'^''  in  actions  for  deceit  are  governed  by  tlie  rules  which  control  in 
other  forms  of  action.^® 

The  measure  of  damages^^  is  the  actual  loss  sustained-*'  together  with  outlays 
directly  attributable  to  the  fraud.^^ 

Declabations;  Decoy  Lettebs,  see  latest  topical  index. 

DEDICATION. 


§   1.     What  Is  Deilleatlon  (109S). 

§   2.      The    Right    to    Dedicate    (1098). 

§    3.      The  Purposes  of  Dedication   (1099). 

§  4.  Illode  of  Dedication  (1099).  In  Gen- 
eral (1099).  An  intention  (1100).  Accept- 
ance  (1100).     A  Sale  of  Lots  with  Reference 


to  a  Plat  (1101).  Plats  and  Maps  (1101). 
Evidence  of  Dedication  and  Questions  of  Law 
and  Fact   (1101). 

§    5.      Effect   of  Dedication   (1102). 

§    6.      Remedies    (1103). 


§  1.  What  is  dedication.'^'^ — Dedication  is  an  appropriation  of  land  to  some 
public  use  made  by  the  owner  aiid  accepted  for  such  use  by  or  on  behalf  of  the  pub- 
lic.2^ 

§  2.  The  right  to  dedicate.^* — Any  estate  or  interest  in  land  may  be  dedicat- 
ed,^^ but  only  the  fee  owner  can  make  an  absolute  and  final  dedication.^*     It  is  not 


"now  one-half  of  everything  that  is  here  is 
yours"  is  admissible.  Rahm  v.  Hunger  [Ky.] 
SO  S.  W.  257.  A  plaintiff  who  testifies  fully 
as  to  representations  made  in  an  exchange  of 
properties  and  to  his  reliance  thereon  may  be 
permitted  to  state  why  he  made  the  ex- 
change. Pinch  V.  Hotaling  [Mich.]  12  Det. 
Leg.  N.  841,  106  N.  W.  69.  Evidence  that 
property  whicli  vendor  represented  to  be  part 
of  that  sold  was  taken  by  a  third  person  un- 
der claim  of  right  without  objection  from 
vendor  is  admissible  to  show  falsity  of  the 
representation.  Campbell  v.  Park  [Iowa]  104 
N.  W.  799,  modifying  128  Iowa,  181,  101 
N.   W.    861. 

16.  In  an  action  based  on  false  represen- 
tations as  to  the  ownership  of  a  certain  tract 
included,  evidence  of  declarations  as  to  the 
amount  of  timber  on  all  the  land  is  inad- 
missible.    Jewett  v.  Buck  [Vt.]   63  A.  136. 

17.  See  5  C.  L.  958. 

IS.  See  Instructions,  6  C.  L.  43.  An  in- 
struction that  a  transaction  capable  of  two 
constructions  will  be  so  construed  as  to  give 
effect  to  the  honest  construction  is  not  ren- 
dered defective  by  adding  "unless  proven  by 
the  preponderance  of  evidence  to  be  other- 
wise." Hughes  V.  Lockington  [111.]  77  N.  E. 
1105.  An  instruction  that  one  alleging  fraud 
must  prove  it  by  clear,  cogent,  and  con- 
vincing evidence,  is  not  rendered  misleading 
by  an  instruction  that  the  burden  of  all  the 
Issues  is  on  tlie  plaintiff  and  the  jury  cannot 
find  in  his  favor  unless  on  the  greater  weiglit 
of  testimony.  Griffin  v.  Roanoke  R.  &  Lum- 
ber Co.,  140'n.  C.  514.  53  S.  E.  307.  Instruc- 
tions held  to  sufficiently  submit  the  issues  in 
an  action  for  deceit  in  the  sale  of  corporate 
stock.  Drake  v.  Holbrook  [Ky.]  92  S.  W. 
297. 

19.  See  5  C.  L.  958.  See,  also,  Damages,  7 
C.  L.  1054. 

20.  Thompson  v.  Newell  [Mo.  App.]  94  S. 
W.   557. 

For  false  representations  that  tliere  ivas  a 
well  on  land  sold,  the  measure  is  the  differ- 
ence between  the  price  paid  and  the  value  of 


the  land,  not  the  difference  between  the 
value  of  the  land  with  tlie  well  and  its  value 
without  it.  George  v.  Hesse  [T<:»c.]  15  Tex. 
Ct.  Rep.  S24,  93  S.  W.  107;  Id.  [Tex.  Civ. 
App.]    16  Tex.  Ct.   Rep.  359,  94  S.  W.   1122. 

In  inducing  the  sale  of  real  estate  the 
measure  is  tlie  difference  between  the  con- 
tract price  and  the  market  value.  Tliomp- 
son  V.  Newell  [Mo.  App.]  94  S.  W.  557.  For 
deceit  by  the  vendor  in  the  sale  of  land,  the 
damages  recoverable  by  the  vendee  is  the 
difference  between  tlie  value  of  what  the  ven- 
dee parted  with  and  what  lie  received.  Kcll 
V.  Trenchard  [C.  C.  A.]  142  F.  16.  For  deceit 
in  the  sale  of  property,  the  damages  recov- 
erable is  the  actual  loss  sustained,  measured 
by  the  difference  between  the  actual  value 
and  the  price  paid.  Pittsliurg  Life  &  Trust 
Co.  V.  Northern  Cent    Life  Ins.  Co.,  140  F.  88?< 

In  the  sale  of  corporation  stock  evidence  of 
the  value  of  the  stock  at  the  time  of  the  sale 
is  admissible.  McDonough  v.  AVilliams 
[Ark.]  92  S.  W.  783.  For  deceit  in  the  sale 
of  corporate  stock  the  measure  is  the  dif- 
ference between  the  actual  value  of  the  stock 
and  its  value  if  it  had  been  as  represented. 
Drake  v.  Holbrook  [Ky.]  92  S.  W.  297. 
Where  the  measure  of  damages  recoverable 
was  the  value  of  certain  timber  at  the  date 
a  deed  was  executed,  it  was  proper  to  in- 
struct that  while  market  value  should  be 
considered  It  ■was  not  controlling.  Griffin 
V.  Roanoke  R.  &  Lumber  Co.,  140  N.  C.  514, 
53  S.  E.  307.  One  induced  by  false  represen- 
tations to  purchase  a  horse  may  recover  the 
value  of  the  horse  though  it  exceeds  the 
price  paid.  McCabe  v.  Desnoyers  [S.  D.]  108 
N.  TV.  341.  Evidence  sufficient  to  support  a 
finding  as  to  value  in  an  action  for  deceit 
in  the  sale  of  horses.  Palmer  v.  Goldberg 
[Wis.]   107  N.  W.  478. 

21.     Kell  V.  Trenchard  [C.  C.  A.]  142  F.  16. 

23.     See    5    C.    L.    959. 

23.  See  Cyc.    law  Diet.  "Dedication." 

24.  See  5  C.  L.  959. 

25.  An  easement.  Milliken  v.  Denny  [N. 
C]   53  S.  E.  867. 
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essential  to  the  valid  clerlication  of  land  as  a  street  that  it  be  within  the  limits  of 
the  city  to  which  the  dedication  is  made  at  the  time  of  the  dedication.-' 

§  3.  The  purposes  of  dedkation.-^ — Land  may  be  dedicated  to  a  restricted 
public  U5e,  and  if  accepted  must  be  taJcen  for  the  limited  purpose  onlv.-^ 

§  4.  Mode  of  dedication,  hi  general. ^'^ — Dedication  is  either  statutory  or 
common  law.  To  constitute  the  former,  statutory  requirements  must  be  complied 
with/^  but  noncompliance  may  be  cured  by  lapse  of  time,^^  qj.  g^  common-law  dedi- 
cation may  result  from  an  attempted  statutory  dedication  ;^^  but  no  conduct  of  the 
dedicator  or  the  public  short  of  the  requirements  of  the  statute  will  make  it  effective 
as  a  statutory  dedication,^*  To  constitute  a  common-law  dedication  no  particular 
formality  is  essential,^"  and  it  is  not  aifected  by  the  statute  of  frauds,^^  but  the 
requisites  of  intention/"  offer'*  and  acceptances^  must  exist.     Dedication  mav  re- 


26.  Bruce  v.  Seaboard  Air  Line  R.,  Co. 
[Fla.]  41  So.  883.  One  claiming-  title  to  land 
in  the  adverse  possession  of  another  cannot, 
as  against  such  adverse  occupant,  make  an 
absolute  and  final  dediction  of  it  by  filing  a 
plat  and  selling-  lots  not  held  adversely  by 
reference  to  such  plat.     Id. 

27.  City  of  Meridian  v.  Poole  [Miss.]  40 
So.  548. 

2a     See   5   C.  L.   959. 

29.  Young-  V.  Landis  Tp.  [N.  J.  Law]  62  A. 
1133.  A  dedication  of  land  to  use  for  lay- 
ing- pipes  to  convey  water  from  a  pond  to  the 
city  reservoir  does  not  give  the  city  a  right 
after  the  reservoir  has  been  abandoned  to 
maintain  pipes  as  part  of  the  city's  distribut- 
ing system.  Birge  v.  Centralia,  218  111.  503, 
75  N.  E.  1035. 

30.  See    5    C.    L.    959. 

31.  Wilder  v.  Aurora.  D.  &  R.  Elec.  Trac- 
tion Co.,  216  111.  493.  75  N.  E.  194.  A  plat 
acknowledged  before  an  Illinois  commission- 
er of  deeds  in  the  state  of  New  York  is  not 
a  good  statutory  plat.  Birge  v.  Centralia, 
218    111.    503,    75    N.    E.    1035. 

32.  Where  an  owner  of  land  executes  a 
plat  under  oath,  but  fails  to  make  the  form- 
al statutory  acknowledgment,  and  the  execu- 
tion is  defective,  20  years'  recordation  of  the 
plat  operates  to  cure  defects  under  Rev.  St. 
1S98.  §  221fib.  Lins  v.  Seefeld,  126  Wis.  610, 
105  N.  W.  917. 

33.  Where  Gen.  Laws  1877,  c.  100,  §  7, 
relative  to  the  execution  and  filing  of  plats, 
is  not  complied  with,  no  statutory  dedica- 
tion vesting  the  fee  of  streets  in  the  muni- 
cipality results,  but  merely  a  common-law 
dedication  -whicli  gives  the  city  an  easement. 
City  of  Leadville  v.  Coronado  Min.  Co.  [Colo.] 
86   P.    1034. 

34.  But  where  statutory  requirements  are 
not  in  fact  complied  with,  the  indorsement 
on  the  plat  to  the  effect  that  they  have  is 
without  authoritv  and  effect  fCity  of  Lead- 
ville V.  Coronado  Min.  Co.  [Colo.]  86  P.  1034), 
and  subsequent  conduct  of  the  donor  and 
municipal  authorities  will  not  operate  by 
way  of  estoppel  to  make  such  dedication  ef- 
fective  as   vesting   the  fee   in   the   city    (Id.). 

S."?.  Terrell  v.  Hart  [Ky.]  90  S.  W.  953.  A 
dedication  may  be  either  by  express  lan- 
guage, reservation,  or  conduct  showing  an 
intention  to  dedicate.  IMilliken  v.  Denny  [N. 
C]  53  S.  E.  867.  Evidence  of  user  and  of 
surveving,  platting  and  otherwise  improving 
by  public  authorities,  held  to  show  dedication 
of  a  highway.     Eldridge  v.  Collins  [Neb.]  105 


N.  W.  1085.  Dedication  is  shown  where  an 
owner  petitions  a  city  to  construct  a  street 
through  his  premises  and  has  his  petition 
complied  with,  though  he  erase  his  name 
from  the  petition  after  enactment  of  the  im- 
provement ordinance,  and  remonstrates 
against  the  Improvement  but  does  not  with- 
draw his  offer  of  dedication.  Terrell  v. 
Hart  [Ky.]  90  S.  W.  953.  Occasional  use  of 
river  front  by  the  public  for  landing  with 
consent  of  railroad  company,  whicli  uses 
land  along  the  front  for  depot  purposes,  does 
not  show  dedication  of  a  use  inconsistent 
with  the  railroad  company's  use,  though 
the  land  was  conveyed  to  It  solely  for  rail- 
road purposes.  Sioux  City  v.  Chicago  &  N. 
W.  R.  Co.  [Iowa]  106  N.  W.  183.  Where 
adjacent  owners  build  fences  and  plant  trees 
along  their  line  so  as  to  leave  a  space  be- 
tween for  public  travel  with  the  intention 
that  it  be  used  for  that  purpose  and  it  is 
so  used  for  20  years,  it  will  be  regarded  as 
dedicated.  Cassidy  v.  Sullivan  [Neb.]  106 
N.  W.  1027.  Evidence  sufficient  to  show 
dedication  of  a  highway.  Id.  Evidence 
lield  sufficient  to  show  Implied  dedication 
of  alley  to  public  use.  Chapman  v.  Sault 
Ste.  Marie  [Mich.]  13  Det.  Leg.  N.  676.  109 
N.  TV.  53.  The  mere  recording  of  a  private 
conveyance  of  an  alley  after  it  is  in  use  by 
the  public  does  not  withdraw  If  from  public 
use  so  as  to  stop  the  running  of  limitations. 
Id. 

36.  Mav  be  oral.  Terrell  v.  Hart  [Kv.] 
90  S.  W.   953. 

37.  The  word  "convey"  endorsed  on  the 
plat  by  the  owner  of  the  land  does  not  have 
the  effect  of  conveying  to  the  municipality 
the  fee  of  streets  there  designated,  in  the 
absence  of  an  effective  statutory  dedica- 
tion. City  of  Leadville  v.  Coronado  Min.  Co. 
[Colo.]  86  P.  1034.  A  deed  of  land  abutting 
on  an  alley  held  not  of  itself  to  operate 
as  a  dedication  of  such  alley.  Milliken  v. 
Denny  [N.  C]  53  S.  E.  867.  Whiere  a  grantor, 
neither  expressly  nor  by  Implication,  dedi- 
cates a  strip  of  land  referred  to  in  tlie  deed 
as  an  alley  to  the  use  of  a  lot  conveyed, 
nothing  thereafter  said  or  done  could  im- 
pose  a  burden    on   the   propertv.     Id. 

3S.  Subdividing,  and  recording  a  plat  of 
a  tract  showing  streets,  reserved  and  laid 
out  for  purchasers,  does  not  constitute  an 
offer  of  general  dedication  to  the  public. 
McLean  v.  Lle-wellyn  Iron  "U'orks  [Cal.  Ann.] 
83  P.  1082.  In  every  case  of  implied  dedica- 
tion   it    must   appear    that    the    property    has 
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suit  from  an  estoppel/"  especially  where  an  OAvner  allows  his  land  to  be  used  by 
the  public  for  a  period  to  give  .a  right  to  such  user  by  prescription." 

An  intention'*'^  to  dedicate  is  essential/^  but  it  may  be  inferred  from  acts/'*  or 
presumed  from  circumstances.*^  •  - 

Acceptance*^  before  the  offer  is  withdrawn*^  is  essential.*®  It  may  be  by 
formal  action  of  public  authorities,*®  or  may  be  inferred  from  long  public  use/" 
and  it  may  be  implied  frOm  circumstances  ;^^  but  the  fact  that  a  tract  of  land  shov.Ti 


been  in  the  exclusive  control  of  the  pub- 
lic for  a  period  long  enough  to  raise  the 
presumption  of  a  g-ift.  Healey  v.  Atlanta 
[Ga.]  54  S.  E.  749.  That  an  individual  has 
a  right  to  demand  a  way  of  necessity  con- 
fers no  rig-ht  on  the  public  to  claim  such 
■way  as  a  public  way.  Town  of  Como  v. 
Pointer  [Miss.]  40  So.  260. 
35).     See  post  this  section. 

40.  Where  a  married  woman  owns  certain 
property  and  knows  that  a  portion  tliereof 
had  been  donated  for  a  street  by  her  hus- 
band and  was  so  used  for  25  years,  during 
which  time  it  was  exempt  from  taxation, 
her  heirs  were  held  estopped  to  deny  dedica- 
tion. ■  Dulaney  v.  Fig-g  [Ky.]  94  S.  W.  658. 
An  owner  who  allows  the  public  for  a  long 
time  to  use  a  strip  of  land  as  a  highway 
is  estopped  to  deny  dedication.  Ray  v.  Nally 
[Ky.]    89    S.   "W.    486. 

41.  This  is  so  though  the  church  at  the 
end  of  the  road  and  for  which  it  was  open- 
ed to  afford  access  to  has  been  moved  to 
another  locality.  Ray  v.  Nally  [Ky.]  89  S. 
W.  4S6.  May  be  implied  from  adverse  pos- 
session by  the  public  for  the  period  "necessary 
to  give  title  by  adverse  possession.  City 
of  Victoria  v.  Victoria  County  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  873,  94  S.  W.  368. 
Public  use  of  an  alley  for  ten  years  after 
it  has  been  legally  vacated  by  ordinance, 
with  the  knowledge  of  the  city,  constitutes 
it  a  public  alley.  Mitchell  v.  St.  Louis,  etc., 
R,  Co.,  116  Mo.  App.  81,  92  S.  W.  111. 

42.  See   5    C.   L.    961. 

43.  Healey  v.  Atlanta  [Ga.]  54  S.  B.  749. 
The  intention  to  dedicate  should  be  con- 
sidered in  determining  the  existence  and 
character  of  a  dedication.  McGourin  v.  De 
Funiak  Springs  [Fla.]  41  So.  541.  Where 
land  is  claimed  by  the  public  and  is  not 
shown  to  have  been  dedicated  by  a  plat  with 
reference  to  which  lots  have  been  sold,  the 
fact  that  the  land  was  never  used  as  a 
street  and  has  for  a  long  period  been  en- 
closed by  the  owner,  w^ho  made  the  plat,  is 
inconsistent  vsnth  an  intention  to  dedicate. 
Id.  That  a  street  appears  on  a  map  which 
is  referred  to  in  some  of  several  deeds  to 
lands  in  the  vicinity  does  not  show  dedica- 
tion. City  of  Mobile  v.  Fowler  [Ala.]  41  So. 
468. 

44.  Wliere  an  owner  surveys  and  plats 
land,  files  his  plat  and  sells  lots  with  refer- 
ence thereto,  an  intention  to  dedicate  streets 
shown  on  such  plat  is  evidenced,  and  after 
selling  a  number  of  lots  he  cannot  claim 
title  to  the  streets.  Flournoy  v.  Breard  [La.] 
40  So.  684.  It  is  suflicient  that  the  streets 
were  marked  on  the  plat  by  dotted  instead 
of   solid   lines.     Id. 

45.  Where  a  plat  of  land  on  a  lake  shore 
and  other  circumstances  raised  a  presump- 
tion of  dedication  of  the  water  front  be- 
tween  a   parallel    street   and   the   shore,   re- 


citals in  a  deed  that  the  lake  was  the  front 
line  of  a  lot  conveyed  held  insufficient  to 
overcome  the  presumption  of  intention  to 
dedicate  the  w^ater  front.  Davies-  v.  Epstein 
[Ark.]    92    S.    W.    19. 

46.  See   5   C.  L.    961. 

47.  Where  a  proprietor  of  a  platted  tract 
conveys  land  repre.sented  thereon  by  a  blank 
space  prior  to  acceptance  by  the  city,  it  con- 
stitutes a  withdrawal  of  any  offer  of  dedica- 
tion implied  from  leaving  such  space  blank, 
and  the  city  acquires  no  title  by  subsequent 
acceptance.  Birge  v.  Centralia,  218  111.  503, 
75    N.    E.    1035. 

48.  City  of  Mobile  v.  Fowler  [Ala.]  41  So. 
468;  Healey  V.  Atlanta  [Ga.]  54  S.  E.  749. 
I'here  must  be  an  acceptance  of  a  street  by 
the  public.  McLean  v.  Llewellyn  Iron  Works 
[Cal.  App.]    83  P.   1082. 

49.  City  of  Mobile  v.  Fowler  [Ala.]  41  So. 
468. 

50.  City  of  Mobile  v.  Fowler  [Ala.]  41  So. 
468.  The  offer  to  dedicate  a  highway  need 
not  be  accepted  by  public  authorities;  it  may 
be  accepted  by  the  public.  Cassidy  v.  Sul- 
livan [Neb.]  106  N.  W.  1027.  Acceptance  by 
the  public  is  sliown  where  it  enters  upon 
the  land  and  enjoys  the  privileges  offered 
by  the  dedicator.  Id.  Dedication  of  a  high- 
way may  be  accepted  by  long  continued  user 
by  the  public.  Ray  v.  Nally  [Ky.]  89  S.  W. 
486.  Ky.  St.  1903,  §  2832,  providing  that  no 
ground  witliin  territory  "heretofore  or  here- 
after annexed."  to  the  city  shall  become  a 
public  highw^ay  till  the  dedication  is  accept- 
ed, does  not  apply  where  the  dedication  was 
m.ade  prior  to  annexation  of  the  territory. 
City,  of  Louisville  v.  Hall  [Ky.]  91  S.  W. 
1133.  Mere  use  by  the,  general  public  with- 
out maintenance  by  the  municipality  is  an 
insufficient  acceptance  of  an  implied  dedica- 
tion. Evidence  insufficient  to  show  accept- 
ance. Chapman  v.  Sault  Ste.  Marie  [Mich.] 
13  Det.  Leg.  N.  676,  109  N.  W.  53.  The  m.ere 
fact  of  user  by  the  public  does  not  show 
dedication.  Healey  v.  Atlanta  [Ga.]  54  S.  E. 
749.  Mere  testimony  that  land  formed  part 
of  a  street  before  it  was  fenced  does  not 
show  that  it  was  used  for  such  length 
of  time  as  to  become  a  public  highway. 
City  of  Mobile  v.  Fowler  [Ala.]  41  So.  468. 
Dedication  by  the  filing  of  a  plat  showing 
streets  is  inchoate  until  such  streets  are 
opened.  Town  of  Glasgow  v.  Mathews  [Va.] 
54   S.  E.  991. 

51.  Dedication  may  be  accepted  by  a  city 
taking  control  of  the  land  and  permitting 
the  public  to  use  it  as  a  street.  City  of 
Paducah  v.  Johnson  [Ky.]  93  S.  W.  1035. 
The  purchase  of  lots  with  reference  to  a  plat 
constitutes  acceptance  of  dedication  by  the 
public  of  a  park  designated  on  the  plat. 
Sanborn  v.  Amarillo  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  438,  93  S.  W.  473.  Where  a,  plat 
is  duly  made,  recorded,  and  approved  by  the 
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on  a  statutory  plat  is  within  the  corporate  limits  of  a  municipality  is  insufficient.^- 
Acceptance  of  a  statutory  dedication  in  the  manner  prescribed^^  is  e&sential  in  order 
to  vest  title  to  streets  in  a  municipality.^^ 

A  sale  of  lots  with  reference  to  a  platj^^  or  filing  a  map  of  property  showing 
streets  laid  out  thereon/^  operates  as  a  dedication  of  parks,^'^  streets,  and  alleys 
shown. ^*  AMiere  land  owned  in  common  is  platted  and  the  cotenants  each  take  cer- 
tain lots  and  blocks,  a  dedication  of  streets  and  alleys  is  as  effectively  m.ade  as  if 
lots  had  been  sold  to  third  persons.^^  The  fact  that  th.e  streets  do  not  appear  on 
the  maps  of  the  municipality,®"  or  that  no  statutory  dedication  results,®^  is  imma- 
terial as  between  the  parties.  Statutes  penalizing  failure  to  record  a  plat  before 
selling  lots  are  to  be  strictly  construed,^-  and  have  no  retroactive  operation  on  ex- 
isting plats.®^ 

Plats  and  maps.^^ — ^The  rules  applicable  to  the  construction  of  deeds  apply  to 
the  construction  of  plats. '^^ 

Evidence  of  dedication  and  questions  of  law  and  fact.^^ — Dedication  is  a  ques- 
tion of  intention''^  and  of  fact''^  to  be  determined  from  the  circumstances  of  the 


board  of  public  works,  an  acceptance  i? 
shown  where  men  employed  by  the  city 
worked  at  improving  the  street.  People  v. 
Wolverine  Mfg-.  Co.  [Mich.]  12  Det.  Leg.  N. 
491,  104  N.  W.  725.  As  between  an  owner 
"Who  recognizes  the  public  right  in  deeds 
by  him  to  a  third  person  and  tlie  public  au- 
thority claiming  dedication,  an  acceptance 
may  be  implied  from  the  actual  appropria- 
tion and  use  of  such  land  by  such  authority 
for  the  purpose  of  the  dedication.  Town  of 
Harper's  Ferry  v.  Kaplon  &  Bro.,  58  W.  Va. 
482,  52  S.  E.  492.  Where  the  council  of  a 
city  upon  the  recommendation  of  the  board 
of  public  ■works,  by  ordinance,  directs  the 
improvement  of  a  tlioroughfare  as  a  street, 
a  sufRcient  acceptance  is  shown  under  Ky. 
St.  1903,  §  2832.  Steinacker  v.  Gast  [Ky.] 
89  S.  W.  481. 

52.  Reichert  Mill.  Co.  v.  Freeburg,  217 
111.  384,  75  N.  E.  544.     • 

53.  A  road  dedicated  to  the  public  must 
be  accepted  by  the  county  court  upon  its 
records  before  it  can  become  a  public  road. 
Terry  v.  McClung,   104   Va.   599,   52   S.  E.    355. 

54.  Reichert  Mill  Co.  v.  Freeburg.  217 
111.  384.  75  N.  E.  544.  By  accepting  part  of 
a  street  shown  on  a  statutory  plat  a  muni- 
cipality does  not  accept  the  entire  street, 
nor  by  accepting  one  -entire  street  does  it 
accept    others.     Id. 

55.  See  5  C.  L,.  962,  and  as  to  right  of 
way  in  grantee  from  conveyance  with  ref- 
erence to  platted  street,  see  Estoppel,  5  C. 
L.    1285. 

56.  Van  Duyne  v.  Knox  Hat  Mfg.  Co.  [N. 
J.   Eq.]    64  A.   149. 

57.  The  filing  of  a  plat  upon  which  is 
designated  a  park  and  selling  lots  by  refer- 
ence thereto  constitutes  dedication  of  the 
land  as  a  park.  Sanborn  v.  Amarillo  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  438,  93  S.  W. 
473. 

5S.  Where  a  street  is  laid  out  over  pri- 
vate lands  but  is  not  opened,  a  conveyance 
calling  for  such  street  as  a  boundary  does  not 
operate  as  a  dedication  to  the  public.  Car- 
roll V.  Asbury.  28  Pa.  Super.  Ct.  354.  A  sale 
of  lots  according  to  a  plan  which  shows  them 
to  abiit  on  streets  operates  as  a  dedica- 
tion of  such  streets  to  public  use.     Garvey  v. 


TInrbison-Walker  Refractories  Co..  213  Pa. 
177,  62  A.  778;  In  re  Southwestern  State  Nor- 
mal School,  213  Pa.  244,  62  A.  908.  Thereby 
evinces  an  intention  to  dedicate  street's 
shown  thereon.  McGourin  v.  De  Funiak 
Springs  [Fla.]  41  So.  541.  Platting  land  and 
selling  lots  with  reference  to  the  plat  con- 
stitutes dedication  of  streets  and  alleys 
shown  on  the  plat.  City  of  Mobile  v.  Fowler 
[Ala.]  41  So.  468.  When  lots  are  sold  with 
reference  to  a  recorded  plat,  a  dedication  of 
the  streets  and  alleys  shown  on  such  plat  is 
perfected.  Weiss  v.  Taylor  [Ala.]  39  So.  519. 
The  recording  of  a  plat  constitutes  a  dedica- 
tion of  the  streets  marked  thereon,  includ- 
ing their  entire  width  as  indicated.  Lins  v. 
Seefeld,  126  T\'is.  610,  105  N.  W.  917.  A  land- 
owner who  sells  lots  with  reference  to  a  plat 
is  estopped  to  revoke  the  dedication  of  streets 
phown  thereon.  Thorpe  v.  Clanton  [Ariz.] 
85  P.  1061.  Where  lands  were  conveyed  with 
right  of  re-entry  if  they  ceased  to  be  used  for 
school  purposes,  an  ineffective  vote  to  re- 
move the  school  does  not  warrant  re-entry. 
Birmingham  Public  School  Dist.  v.  Sharpless, 
27  Pa.  Super.  Ct.  630. 

59.  Any  of  the  dedicators  might  object  to 
revocation  of  the  dedication  if  objection  was 
made  in  apt  time.  Dickinson  v.  Arkansas 
City    Imp.    Co.    [Ark.]    92    S.    W.    21. 

eo.  Garvey  v.  Harbison-'Walker  Refractor- 
ies Co.,  213  Pa.  177,  62  A.  778. 

CI.  Where  an  owner  plats  land  and  sells 
lots  with  reference  to  the  plat,  he  and  his 
grantees  are  estopped  to  deny  the  existence 
of  such  streets,  though  there  is  no  sufFicient 
statutory  dedication.  Lins  v.  Seefeld,  126 
Wis.  610,  105  N.  W.  917. 

6S,  63.  Wellborn  v.  Muller,  84  Miss.  726, 
36  So.  544. 

64,  See    5    C.   L.   963. 

65.  Most  strongly  against  the  dedicator. 
City  of  Chicago  v.  Hogberg,  217  111.  180,  75 
N.  E.  542.  Dotted  lines  used  as  a  continua- 
tion of  lot  lines  crossing  a  space  at  the 
rear  of  lots,  marked  "private  alley."  held  to 
show  an  intent  to  pass  to  the  purciiasers 
of  corresponding  lots  the  space  between  the 
dotted  lines,  and  not  an  intention  to  reserve 
to    the    dedicator    the    fee    of    the    strip.     Id. 

G6.     See  5  C.  L.  963. 
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case.  Dedication  for  street  purposes  and  acceptance  thereof  is  not  negatived  by  the 
fact  that  the  streets  are  not  presently  opened.'"'  A  municipality  claiming  under  a 
dedication  has  the  burden  of  showing  its  ac-ceptance  thereof.'^  The  evidence  ad- 
missible on  the  question  of  dedication  is  governed  by  the  general  rules.'^ 

§  5.  Effect  of  dedicationJ''—As  a  general  rule  a  dedication  vests  no  greater 
estate  in  the  public  than  is  necessar}-  for  tlie  purposes  for  which  the  dedication  is 
made."  The  legislature  alone  has  power  to  release  land  from  its  public  servitude.''^ 
Where  an  owner  plats  land  and  sells  lots  with  reference  to  the  plat,  the  fact  that  he 
renders  for  taxation  and  pays  taxes  on  a  plot  designated  on  the  plat  as  a  park  does 
not  interfere  with  the  dedication."     Dedicated  land  may  be  abandoned'®  or  vacat- 


67.  Terren  v.  Hart  [Ky.]  90  S.  V/.  953. 
AVhetlier  one  has  dedicated  land  is  a  question 
of  intention.  Milliken  v.  Denny  [N.  C]  53 
S.   m.    ?67. 

Evidence  stilfie!ent  to  show  dedication  of 
a  street.  City  of  Meridian  v.  Poole  [Miss.] 
■10  Po.  548.  To  show  dedication  of  an  alley. 
Milliken   v.   Denny    FN.   C]    53   S.   E.    S67. 

Evidence  insufficient  to  show  dedication  or 
acceptance.  Healey  v.  Atlanta  [Ga.]  54  S. 
IC.  749.  To  show  an  intention  to  dedicate 
land  as  a  highway.  Bosque  County  v.  Alex- 
ander [Tex.  Civ.  App.1  15  Tex.  Ct.  Rep.  227. 
93  S.  W.  23S.  To  show  dedication  where  the 
land  claimed  was  not  included  in  any  plat 
and  there  Avas  no  sale  by  reference  to  a  plat, 
and  the  public  had  always  been  excluded 
from  the  Innd  by  a  fence.  Town  of  Conio  v. 
I'ointer  [Miss.]  40  So.  260.  Th-it  a  blank 
space  is  left  in  a  plat  witliout  indicntion  that 
it  is  dedicated  does  not  show  a  dedication  in 
the  absence  of  other  evidence,  intention  of 
the  grantor  to  dedicate  and  acceptance  there- 
of. Birg-e  v.  Centralla,  218  111.  503,  75  N.  E. 
1C35. 

68.  Terrell  v.  Hart  [Ky.]  90  S.  W.  953. 
Evidence  as  to  whether  a  wharf  had  been 
dedicated  held  to  raise  a  question  of  fact. 
Palen  v.  Ocean  City,  72  N.  J.  Law.  15,  62  A. 
947.  Whether  or  not  land  has  been  dedi- 
cated for  a  street  by  user  is  a  question  of 
fact  to  be  determined  from  the  evidence. 
City  of  Cheney  v.  Anderson  [Kan.]  84  P. 
137.  Where  a  plat  shows  a  street  parallel 
with  a  lake  but  shows  no  meander  line,  or 
intervening-  space  between  the  street  and 
lake,  a  presumption  of  dedication  of  the 
right  of  public  access  to  the  lake  is  raised. 
Davies   v.    Epstein    [Ark.]    92    S.   W.   19. 

69.  Opening  may  be  postponed  until  ren- 
dered essential  by  increased  population  and 
advancing  improvements.  City  of  Meridian 
v.    Poole     [Miss.]     40    So.    548. 

70.  Chapman  v.  Sault  Ste  Marie  [Mich.] 
13    Det.   Leg.    N.   676,   109   N.   W.   53. 

71.  The  declaration  of  a  landowner  that 
he  has  dedicated  certain  land  is  admissible  as 
a  declnration  asainst  interest.  Davies  v.  Ep- 
stein [Ark.]  92  S.  W.  19.  Where  one  plats 
land  and  sells  lots  with  reference  to  such 
plat,  the  n.ajt  or  ylat  is  evidence  of  dedica- 
tion of  streets  shown  thereon,  but  Is  not  evi- 
dence of  dedication  of  land  not  clearly  in- 
dicated bv  such  plat  as  a  street.  McGourin 
V  De  Funiak  Springs  [Fla.]  41  So.  541.  A 
dedicftion  by  the  owner  for  a  public  street 
may  be  established  by  evidence  contained 
ill  a  deed  made  by  such  owner  to  a  private 
person  in  which  the  rights  of  the  public 
^j. .   ,.p,-.f,.£^nized.      Town    of   Harper's   Ferry   v. 


Kaplon  <fe  Bro.,  58  W.  Va.  482.  52  S.  E. 
492.  Evidence  on  the  issue  of  dedication  as 
to  the-  understanding  of  tlie  jjublic  11  years 
after  the  dedication  is  alleged  to  liave  taken 
place  is  inadT\?i«>«ible.  IVIilliken  v.  Denny 
[N.  C]  53  S.  E.  867.  On  an  issue  of  dedica- 
tion of  an  alley  where  a  witness  testifies 
regarding  tlie  termini  of  the  alley  tliat  it 
is  from  one  street  to  anotlier  and  he  does 
not  know  how  mucli  fartlier,  his  testimonj 
is  properly  excluded.  Id.  One  who  asserts 
a  right  to  use  an  alley  by  virtue  of  dedica- 
tion thereof  by  a  remote  grantor  cannot 
prove  such  dedication  by  a  map  executed 
long  after  his  deed,  wliere  it  is  not  shown 
that  such  grantor  was  connected  with  or 
kTiew  anything  about  the  map.  Id. 
7-2.     See  5  C.  L.  963. 

73.  In  New  Jersey  the  fee  of  a  liighway 
remains  in  tlie  dedicator  subject  to  the  rights 
of  the  public.  Van  Duyne  v.  Knox  Hat 
Mfg.  Co.  [N.  J.  Eq.]  64  A.  149.  Under  Gen. 
Daws  1877,  c.  100,  §  6,  a  city  has  the  fee  to 
lands  dedicated  according  to  statutory  form 
to  the  deptli  necessary  for  street  purposes, 
but  has  no  interest  in  ores  thereunder. 
City  of  Leadville  v.  Bohn  ]Min.  Co.  [Colo.] 
86  P.  1038.  Tpon  vacation  or  abandonment 
of  streets  upon  which  abut  lots  which  have 
been  sold  by  number,  the  street  reverts  to 
the  owners  of  abutting  lots.  Dickinson  v. 
Arkansas  City  Imp.  Co.  [Ark.]  92  S.  W.  21. 
Where  a  plat  is  insufficient  to  constitute 
dedication  of  the  streets  shown  tliereon, 
tlie  fee  to  such  streets  remains  in  the  dedica- 
cator  until  he  sells  lots  by  reference  thereto, 
and  title  then  passes  to  his  grantees.  Wilder 
V.  Aurora,  De  K.  &  R.  Elec.  Traction  Co., 
216   111.   493.    75   N.   E.   194. 

74.  No  such  power  exists  in  a  municipali- 
ty unless  it  has  been  delegated  to  It  by  the 
legislature.  Palen  v.  Ocean  City,  72  N.  J. 
Law,  15,  62  A.  947.  Power  in  a  municipality 
to  release  a  highway  from  public  servitude 
is  not  power  to  release  a  wharf.  Id.  The 
Act  of  July  10,  1901  (P.  L.  632),  authorizing 
the  condemnation  of  land  for  normal  schools, 
does  not  authorize  the  condemnation  of  dedi- 
cated streets  for  campus  purposes.  In  re 
Southwestern  State  Normal  School,  213  Pa. 
244.  62  A.  908.  Abutting  owners  cannot  be 
deprived  of  their  property  rights  in  an  alley 
by  an  ordinance  declaring  such  alley  vacated. 
Mitchell  v.  St.  Louis,  etc.,  R.  Co.,  110  Mo.  App. 
81.  92  S.  W.  111. 

75.  Sanborn  v.  Amarillo  [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    438,    93    S.    W.    473. 

76.  After  fifty  years'  occupancy  of  a  street 
shown  by  a  plat  by  the  owner  of  the  tract 
covered    by    the    plat,    a    municipality    is    es- 
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ed/"  and  a  dedication  may  be  revoked  if  public  interests  will  not  be  prejudiced/^ 
but  not  otherwise.^^  The  question  of  abandonment  is  one  of  fact.'^"  It  does  not 
result  from  mere  nonuser  by  the  publie.^^  Dedicated  land  may  be  leased  for  pri- 
vate purposes  when  not  needed  by  the  public.^^  A  property  owner  who  dedicates  a 
strip  for  a  street  which  is  accepted  by  the  city  and  the  street  improved  is  liable  for 
the  cost  of  improvement/^  but  a  city  which  improves  as  a  street  projjerty  whicJi 
has  not  been  dedicated  is  liable  for  the  cost  of  improvement.^"* 

§  6.  Bemedies.^^ — An  owner  of  land  abutting  on  land  dedicated  to  public 
use  may  enjoin  the  diversion  of  such  land  from  the  use  to  which  it  was  dedicated,  if 
he  sustains  some  practical  damage  different  from  that  sustained  by  the  public  at 
large,®''  but  one  who  dedicates  land  for  a  specified  purpose  may  enjoin  the  diversion 
of  the  land  to  some  other  purpose,  irrespective  of  the  question  of  damage.*' 

DEEDS    OF    COXVEYAXCE. 


§    1.      Nature,  Form,   and  Requisites   (1103). 

Deeds  Distinguished  fi-oni  Other  Instru- 
ments (1103).  Requisites  (1105).  Delivery 
(1107).  Acceptance  (1109).  Validity  of  As- 
sent   (1109).      Consideration    (1109). 

§   '2.     Reeordation  (1110). 

§  3.  Interpretation  and  Effect  (1110). 
General  Rules  (1110).     Covenants  (1113).  Al- 


terations and  Interlineations  (1113).  Desig- 
nation of  Parties  (1113).  Description  of 
Property  Conveyed  (1114).  Quantum  of  Es- 
tate Conveyed  (1114).  A  Reservation  (1118). 
Conditions  and  Restrictions  (1119).  Re- 
strictions (1121).  Extinguishment  of  Rights 
(1121). 


§  1.  Nature^  form,  and  requisites.  Deeds  distinguislied  from  other  instru- 
ments.^^— An  instrument,  in  form  a  deed  and  passing  a  present  interest,  is  what 
it  purports  to  be  and  not  a  testamentary  disposition,^^  though  enjoyment  of  the 


topped  to  demand  that  the  street  be  opened. 
Reichert  MiH.  Co.  v.  Freeburg,  217  111.  384, 
75  N.  E.  544.  A  dedication  by  filing  a  plat 
containing  streets  is  abrogated  wliere  no 
need  of  such  streets  appears  and  the  same 
are  never  opened.  To'wn  of  Glasgow  v. 
Mathews   [Va.]    54  S.  E.  991. 

77.  A  deed  of  vacation  of  certain  platted 
blocks  by  one  who  does  not  own  all  the 
land  purported  to  be  vacated  is  void.  Reich- 
ert Mill.  Co.  V.  Freeburg,  217  111.  384.  75  N.  E. 
544. 

78.  Revocation  may  be  accomplished  by 
affirmative  act  or  abandonment.  Dickinson 
V.  Arkansas  City  Imp.  Co.  [Ark.]  92  S.  W.  21. 
Evidence  held  to  show  revocation  where 
streets  shown  by  a  plat  were  never  improved, 
no  lots  sold,  nor  streets  tlirown  open  to  tlie 
public,  and  for  20  years  the  land  was  enclosed 
and  cultivated  as  a  farm,  tliougli  one  of  tlie 
owners  testified  tliat  he  expected  at  some 
future  time  to  sell  lots  and  have  the  ter- 
ritory  added   to   the   town.     Id. 

79.  Where  an  owner  opened  a  road  to  a 
church  and  cemetery,  it  could  not  be  closed 
by  a  subsequent  owner  on  tlie  ground  of 
removal  of  the  church  where  the  cemetery 
still  remained  in  use.  Ray  v.  Nally  [Ky.] 
89   S.   W.    486. 

80.  Occurs  w^here  the  objects  of  the  uso 
for  which  the  dedication  was  made  wholly 
fails.  Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]  92  S.  W.  21.  An  ordinance  providing 
for  a  wharfmaster  for  a  wharf  dedicated 
to  public  use  and  requiring  him  to  repair 
damage  and  collect  from  the  owners  of  a 
vessel  which  injured  tlie  wharf  does  not 
operate    as    an    abandonment    of    the    public 


user  of  the  wharf.     Palen  v.   Ocean  City,   72 
N.  J.  Law,  15,  62  A.  947. 

81.  Lins  v.  Seefeld.  126  Wis.  610,  105  N.  W. 
917. 

82.  Union  R.  Co.  v.  Chickasaw  Cooperage 
Co.  [Tenn.]  95  S.  W.  171.  A  lease  of  such 
land  is  valid  until  emergency  necessi*tates 
use  thereof  of  the  public.  Id.  Where  a  city 
leased  dedicated  land  for  a  private  purpose 
and  thereafter  granted  the  rigiit  to  con- 
struct railroad  tracks  and  terminal  facili- 
ties on  it,  its  occupation  for  railroad  pur- 
poses was  not  a  public  use  terminating  the 
prior  lease,  hence  the  railroad  company 
could  not  dispossess  the  lessee  without  com- 
pensation.    Id. 

S3.     Terrell    v.    Hart    [Ky.]    90    S.    W.    9  53. 

84.  Terrell  v.  Hart  [Ky.]  90  S.  W.  953. 
No  lien  can  be  asserted  against  abutting 
property  for  improvement  of  a  street  ■n'hich 
lias  not  been  dedicated.  Dulaney  v.  Figg 
[Ky.]    94   S.   W.    658. 

85.  See   5  C.   L,.   964. 

86.  He  may  not  however  enjoin  the  con- 
struction of  a  street  railway  through  a  park 
on  tlie  ground  tliat  the  unsightly  poles  and 
appearances  offend  his  artistic  sensibilities. 
Bayard  v.  Bancroft  [Del.]  62  A.  6.  Where 
dedication  is  effected  by  a  sale  of  lots  with 
reference  to  a  plat,  only  persons  who  may 
be  injured  in  a  special  manner  by  the  ob- 
struction of  such  streets  may  enforce  tlie 
dedication.  Thorpe  v.  Clanton  [Ariz.]  85 
P.    1061. 

87.  Bayard   v.    Bancroft    [Del.]    62    A.    6. 

88.  See    5    C.    K    964. 

89.  After  disposing  of  all  his  property 
by    will,    a    testator    executed    a    deed    to    a 
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estate  conreved  is  postponed  until  after  the  grantor's  deatli,^^  and  parol  evidence  is 
not  admissible  to  show  that  it  was  so  intended.'^^  An  instrument  which  shows  that 
further  conveyancing  is  contemplated  by  the  parties  is  a  contract  to  convey  and  not 
a  deed.^- 

A  trust  may  be  engrafted  on  a  deed  by  a  contemporaneous  parol  agreement/' 
but  the  evidence  must  be  clear  and  satisfactory.^^ 

A  deed  absolute  on  its  face  may  be  shown  to  be  in  fact  a  mortgage''^  if  it  was 
so  intended  at  the  time  of  its  inception"®  as  evinced  by  the  circumstances  of  the 
case"'^  and  there  is  a  subsisting  debt  after  its  execution.**^  '  The  fact  that  it  is  a 
mortgage  may  be  established  by  parol  evidence/®  but  he  wlio  asserts  it  has  the 


sister  of  a  tract  of  lanrl,  reserving-  a  life 
estate,  and  providing  tliat  the  consideration 
should  hf  d'^diic+'d  from  the  grantee's  share 
of  his  estate.  Held  that  the  deed  passed 
a  present  interest  and  was  not  a  t.es^ 
tamentary  disposition.  Seaton  v.  Lee  [111.] 
77  N.  E.  446.  A  voluntary  deed  delivered 
by  the  grantor  to  a  depositary  to  be  de- 
livered to  the  grantee  after  the  grantor's 
death  passes  an  immediate  interest  sub- 
ject to  the  life  use  of  the  grantor  (Gfilley 
V.  Atkins  I'Conn.]  62  A.  337),  and  cannot  be 
revoked  by  him  (Id.).  That  a  deed,  not  to 
become  effective  until  the  grantor's  death, 
was  placed  on  record  by  the  depositary  after 
the  death  of  one  of  the  grantors  does  not 
make  it  effective  to  pass  a  present  interest. 
Leonard  v.  Leonard  [Mich.]  13  Det.  Leg.  N. 
612,    108   N.    W.    985. 

90.  Under  Rev.  St.  1895,  art.  632,  authoriz- 
ing creation  of  estates  in  futuro  by  deed,  an 
instrument  in  form  a  deed,  conveying  to 
the  grantor,  his  heirs  and  assigns,  as  trustee, 
with  power  to  manage,  control,  and  dispose, 
but  providing  tliat  the  premises  shall  not 
be  sold  during  the  life  of  the  grantor,  is  a 
deed  and  not  a  testamentary  disposition. 
Freeman  v.  Jones  [Tex.  Civ.  App.]  16  Tex. 
Ct.    Rep.    158,    94    S.    W.    1072. 

91.  Dodson  v.  Dodson  [Mich.]  12  Det.  Leg-. 
N.    831,   105   N.   W.    1110. 

92.  A  contract  to  make  title  under  penal- 
ty to  certain  land  when  it  should  be  survey- 
ed and  divided  is  a  bond  for  title  and  not 
a  deed.  Abercrombie  v.  Shapira  [Tex.  Civ. 
App.]    15    Tex.    Ct.    Rep.    864,    94    S.    W.    392. 

93.  Insurance  Co.  v.  Waller  [Tenn.]  95  S. 
W.  811.  It  may  be  shown  by  parol  that  u 
deed  was  made  to  enable  the  grantee  to  sell 
the  land  and  use  the  proceeds  in  paying  the 
debts  of  the  grantor.  Diflfie  v.  Thompson 
[Tex.   Civ.    App.]    90   S.    W.    193. 

94.  Evidence  sufficient  to  show  that  a  deed 
from  father  to  son  was  not  a  conveyance 
in  trust  for  the  father.  Seed  v.  Jennings 
[Or.]    S3  P.   872. 

95.  See  5  C.  L.  965.  See,  also.  Mortgages, 
6  C.  L.  681.  Deed  in  form  may  be  chown  to 
be  mortgage.  In  re  Schmi-dt,  114  La.  78,  38 
So.  26.  May  be  shown  in  an  action  at  law 
where  reformation  is  not  necessary.  Bar- 
chent  V.  Snyder  [Wis.]  107  N.  W.  329.  A 
deed  intended  as  a  mortgage  to  secure  past 
and  future  advances  passes  no  title.  De- 
Lconis  V.  Hammel  [Cal.  App.]  82  P.  349. 
A  cohvevance  ab.=olute  in  form  is  not  given 
as  security  because  of  a  mere  option  to  the 
grantor  to  redeem  at  any  time  on  pavment  of 
his  debt  to  grantee.  Caraway  v.  Sly  [111.] 
78    N.    E.    588.      Act    June    8.    1881    (P.   L.    84). 


provides  that  a  deed  cannot  be  declared  a 
mortgage  in  the  absence  of  a  defeasance 
made,  acknowledged,  and  recorded,  and  in 
the  absence  of  such  defeasance  a  grantee 
cannot  be  declared  a  trustee  ex  maleflcio  un- 
less fraud  is  alleged.  O'ponnell  v.  Vander- 
saal,  213  Pa.  551,  63  A.  60.  Under  the  record- 
ing laws  of  North  Dakota,  an  absolute  deed 
miay  be  declared  a  mortgage  as  against  gen- 
eral creditors  though  a  defeasance  was  not 
recorded.  Vallely  v.  First  Nat.  Bank  [N.  D.] 
106  N.  W.  127. 

Held  mortKiis-es:  An  instrument  in  form 
a  warranty  deed  but  containing  a  provision 
that  should  the  grantee  pay  a  certain  sum 
of  money  on  a  certain  date,  the  instrument 
shall  be  void,  otherwise  of  full  force  and 
effect.  Scott  V.  Hughes,  124  Ga.  1000,  53  S.  E. 
453.  A  conveyance  of  property  to  be  held 
by  the  grantee  until  it  could  be  sold,  a  debt 
to  be  paid  out  of  the  proceeds,  and  the 
balance  turned  over  to  the  grantor.  Robin- 
son V.  Gassov/ay  [Ala.]  39  So.  1023.  Where 
a  mortgage  is  executed  to  secure  a  debt  and 
as  part  of  the  same  transaction  a  deed  is 
executed  and  placed  in  escrow  to  be  delivered 
on  default  in  payment  of  the  debt  to  save 
costs  of  foreclosure.  Plummer  v.  Use,  41 
Wash.  5,   82  P.  1009. 

90.  The  intention  of  the  parties  at  the 
time  the  Instrument  was  executed  is  con- 
trolling. Fridley  v.  Somerville  [W.  Va.]  54 
S.  E.  502. 

97.  Deed  absolute  accompanied  by  a  con- 
tract for  resale  separately  executed.  Keeline 
V.  Clark  [Iowa]  106  N.  W.  257.  In  a  suit  to 
have  an  absolute  deed  declared  to  be  in  trust, 
statements  made  by  the  grantor  both  prior 
and  subsequent  to  the  execution  of  the  deed 
respecting  why  and  for  what  purpose  it  was 
made,  when  not  res  gestae  nor  introduced  to 
show' mental  incapacity  or  duress,  are  inad- 
missible. Kennedy  v.  Bates  [C.  C.  A.]  142 
F.  51.  It  is  for  the  court  to  determine  from 
all  the  evidence  whether  the  instrument 
was  intended  as  a  mortgage  or  an  absolute 
conveyance.     Fridley  v.  SomerviUe   [W.  Va.] 

'  54  S.  E.  502. 

98.  Instrument  reciting  that  it  was  given 
!  to    secure    a    debt,    held    a    mortgage.     In    re 

Moore,  146  F.  187.  Evidence  sufficient  to 
'  show  that  a  deed  was  what  it  purported  to 
I  be.  Jones  v.  Jones  [S.  D.]  108  N.  W.  23. 
I  If  no  debt  existed  after  its  execution  it 
I  is  a  deed.  Fridley  v.  Somerville  [W.  Va.] 
I  54  s:  E.  502. 
'       99.     Reynolds    v.    Blanks    [Ark.]    94    S.    W. 

694;     Alexander    V.     Cleland     [N.     M.]     86    P. 

425. 
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biirclen  of  proving  such  fact^  by  clear   and  convincing  e\'iclence.^     The  presence  of 
what  are  tenned  •'indicia  of  a  mortgage"  is  not  conclusive.^ 

Requisites.* — A  deed  must  be  executed  by  one  who  has  some  estate  in  the  prem- 
ises conveyed^  and  who  is  competent  to  execute  a  deed*'  with  intent  to  pass  tdtle.^  It 
must  be  in  writing^  but  authority  to  fill  a  blank  may  be  by  parol.''  It  must  contain 
a  definite  and  certain  description^*'  or  one  capable  of  being  made  certain."  If  the 
boundaries  are  ascertainable  from  the  description  given^-  or  if  the  land  can  be  as- 
certained and  identified,"  or  if  the  description  is  such  that  a  surveyor,  by  applying 
the  rules  of  surveying,  can  locate  the  land,^*  it  is  sufficient.     It  must  specify  a 


1.  Fridley  v.  SomerviUe  [W.  Va.]  54  S.  E. 
502. 

2.  Jones  V.  Jones  [S.  D.]  108  N.  W.  23. 
Evidence  sufficient.  Reynolds  v.  Blanks 
[Ark.]  94  S.  W.  694;  Patnode  v.  Deschenes 
[N.  D.]  106  N.  W.  573.  Evidence  insufficient. 
Betts  V.  Betts  [Iowa]  106  N.  W.  928;  Wilson 
V.  Terry  [N.  J.  Eq.]  62  A.  310.  Where  a 
mortg'ag'or  on  maturity  of  the  debt  executed 
a  deed  and  at  the  same  time  an  instrument 
reciting  that  if  the  debt  was  paid  the  land 
should  be  reconveyed,  but  the  land  was 
not  worth  more  than  the  debt  and  the 
grantee  assumed  ownership  and  for  several 
years  improved  it  and  paid  the  taxes  and 
the  mortgagor  claimed  no  interest,  evidence 
held  to  show  that  the  deed  was  what  it  pur- 
ported to  be.  Hesser  v.  Brown,  40  Wash. 
688,    82    P.    934. 

3.  Fridley  v.  SomerviUe  [W.  Va.]  54  S.  E. 
B02. 

4.  See  5  C.  L.  966. 

5.  Where  a  statutory  assignment  to  a 
widoAV  out  of  her  husband's  estate  was  void, 
a  deed  by  the  widow  passed  nothing  but  her 
unassigned  dower  right.  Calhoun  v.  Moore 
[Ark.]  94  S.  W.  931.  Evidence  sufficient  to 
support  a  finding  that  the  identity  of  a  gran- 
tor in  a  deed  was  not  established.  Morrison 
V.  Turnbaugh,  192  Mo.  427,  91  S.  W.  152.  A 
deed  from  one  not  shown  to  have  any  interest 
in  the  land  is  inadmissible  as  evidence  of 
title.  McBride  v.  Steinweden  [Kan.]  83  P. 
822. 

6.  Infant  disaffirmed  within  a  reasonable 
time  after  attaining  majority.  Robinson  v. 
Allison,   192  Mo.   366,   91  S.  W.  115. 

7.  Where  a  trustee  in  bankruptcy  executed 
a  deed  to  the  bankrupt  and  also  one  to  the 
bankrupt's  attorney,  which  latter  deed  was 
never  recorded  and  no  claim  asserted  under  It 
for  10  years.  It  was  held  under  the  circum- 
stances that  the  deed  to  the  attorney  was 
not  intended  to  and  did  not  transfer  title. 
Beall  V.  Chatham  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  325,  94  S.  W.  1086.  Where  a  wife  con- 
veyed certain  property  to  her  husband,  the 
fact  that  her  husband's  partner  charged 
taxes  paid  on  the  property  to  her,  after  the 
deed  was  executed,  does  not  show  that  the 
deed  was  not  intended  to  pass  title.  Tyler  v. 
Currier,  147  Cal.  31,  81  P.  319.  Nor  does  the 
fact  that  a  policy  of  insurance  subsequently 
taken  out  on  the  premises  was  by  over- 
sight taken  out  in  her  name.     Id. 

8.  See    Frauds,    Statute    of,    5    C.    L,.    1550. 

9.  Burk  V.  Johnson   [C.   C.  A.]    146  F.  209. 

10.  See  post,  §  3.     Description  of  premises 


conveyed.  Deed  on  sale  on  execution. 
Veatch  v.  Gray  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  316,  91  S.  W.  324.  An  instrument 
purporting  to  convey  land  in  which  the 
description  is  so  vague  and  uncertain  as  to 
be  meaningless,  and  there  is  nothing  in  tlie 
deed  by  which  the  premises  can  be  identi- 
fied,  is  void.     McBride  v.   Steinweden    [Kan.] 

53  P.  822.  A  deed  failing  to  describe  any 
land  is  not  made  valid  by  a  statute  which 
provides  that  parol  evidence  is  admissible 
to  identify  land  in  real  actions.  Act  1891, 
p.  524,  c.  465.  Moore  v.  Fowle,  139  N.  C. 
51,   51   S.   E.    796. 

11.  A  deed  to  a  railroad  company  of  land 
for  a  right  of  way  must  contain  a  description 
sufficient  to  identify  the  land,  or  if  not  in 
itself  so  certain,  it  must  be  such  as  w^ith  the 
aid  of  extrinsic  evidence,  not  contradictory 
to  the  deed,  the  land  may  be  located  and 
identified.  Hoard  v.  Huntington,  etc.,  R.  Co. 
[W.  Va.]  53  S.  E.  278.  A  description  which 
calls  for  other  deeds  which  contain  a  suf- 
ficient description  is  not  invalid  for  want 
of  a  description.  Moore  v.  Fowle,  139  N. 
C.    51,    51   S.    E.   79C. 

12.  Atlanta  &  W.  P.  R.  Co.  v.  Atlanta,  B. 
&  A.  R.  Co.  [Ga.]   54  S.  E.  736. 

13.  The  description  must  be  so  vague,  in- 
definite, and  uncertain  as  to  render  it  nuga- 
tory and  void  on  its  face.  Walker  v.  Lee 
[Fla.]  40  So.  881.  If  considered  in  con- 
nection with  plats  to  which  it  refers,  it 
identifies  land.  Chesapeake  Beach  R.  Co.  v. 
Washington,  etc.,  R.  Co.,  199  U.  S.  247,  50 
La'w.  Ed. . 

14.  Walker  v.  Lee   [Fla.]    40   So.   8S1. 
Description   held   sufficient:     A   description 

of  a  tract  triangular  in  form,  where  two 
sides  are  given  and  the  angle  shown,  and 
providing  that  if  the  tract  contained  more 
than  10  acres  the  CKcess  should  be  taken  off 
the  north  side.  Hayes  v.  Martin  [Ala.]  40  So. 
204.  A  description  "all  that  certain  tract 
or  parcel  of  land  situate  in  McDowell  coun- 
ty. West  Virginia;  on  Rings  Branch,  Peggy'.s 
Fork  and  Laurel  Creek,  all  tributaries  of  the 
Dry  Fork  of  Tug  River,  supposed  by  estima- 
tion to  contain  one  hundred  acres,  be  the 
same  more  or  less."     Webb  v.  Ritter  [W.  Va.] 

54  S.  E.  484.  A  deed  reciting  that  it  is  made 
between  certain  persons  residing  in  a  given 
city,  county,  and  state,  and  purporting  to 
convey  certain  land  In  an  addition  to  such 
city,  is  not  void  for  failure  of  the  description 
to  state  in  what  state  and  county  the 
premises  were  located.  Wilder  v.  Aurora, 
DeKalb  &  R.  Elec.  Traction  Co.,  216  111.  493. 
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^antee"  competent  to  take,"  be  duly  sigued^^  by  one  with  authority  to  convey  ;^» 
but  if  otherwise  complete  it  is  not  fatally  defective  because  of  omission  of  the 
grantor's  name  fi*om  the  operative  pai't  of  it/^  nor  is  it  rendered  invalid  by  a  mere 
clerical  omission.^'*  Statxitory  requisites  muU  be  present.'^  Ordinarily  a  seal  is 
not  required/^  and,  as  between  the  parties,  acknowledgment  is  not  necessarv^-* 
Even  when  seal  is  required,  conveyance  without  seal  is  good  in  equity  and  accord- 
ingly is  validated  by  a  curative  act.-*     Attestation  as  prescribed  by  law  is  essential."^ 


75  N.  E.  194.  Where  a  deed  definitely  de- 
scribe.s  the  land  sold  and  further  describes 
it  as  the  unsold  portion  of  a  survey,  it  is 
not  necessary  to  show  what  portion  of  the 
survey  had  been  sold  in  order  to  determine 
■what  land  was  conveyed  by  the  deed.  Kane 
V.  Sholars  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
480,  90  «  ^.■.  937.  147  acres  more  or  less, 
on  a  ri\tr  around  the  improvements  where 
11  o  grantee  lived,  the  boundaries  to  be  fur- 
ther designated  as  described  by  the  survey 
made  by  L.  Veatch  v.  Gray  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  316,  91  S.  W.  324.  A  descrip- 
tion 60  acres  on  Mill  Pond  Road,  being  the 
same  as  was  set  over  to  the  grantor  in  the 
division  of  his  father's  estate,  and  the  parti- 
tion proceedings  disclosed  that  a  certain 
lot  was:  awarded  to  the  grantor  and  con- 
tained a  plat  showing  the  metes  and  bounds 
of  such  lot.  Hinton  v.  Moore,  139  N.  C.  44, 
51  S.  B.  7S7.  A  deed  of  one's  "location  or 
right  of  location  on  Bear  Creek"  does  not 
disclose  a  patent  ambiguity  where  the  gran- 
tor had  but  one  location  in  that  section  of 
the  country.  Arthur  v.  Ridge  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep..  449,  89  S.  W.  15. 
Such  a  description  is  sufficiently  definite. 
Id. 

InsuffioJenf:  A  deed  conveying  a  certain 
number  of  acres  out  of  a  larger  tract  with- 
out giving  data  from  which  it  can  be  de- 
termined what  particular  portion  was  intend- 
ed to  be  conveyed.  Smith  v.  Proctor,  139  N. 
C.    314,    51    S.    B.    889. 

15.  "Where  several  were  conducting  busi- 
ness under  a  partnership  name  and  one  of 
them  bought  land  for  the  partnership,  the 
fact  that  the  deed  ran  to  such  person  and 
to  the  firm  name  which  was  incorrectly 
designated  did  not  render  it  void.  Stith 
V.  Moore  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
462,  95  S.  W.  587.  Proof  of  the  identity  of 
the  name  of  a  certain  person  with  that  of 
the  grantee  establishes  a  prima  facie  case. 
Dorsey  v.  Olive  Sternenberg  &  Co.  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  860,  94  S.  ^V.  413.  Bvi- 
dence  sufficient  to  establish  the  identity  of 
a  patentee.  Id.  Evidence  sufficient  to  show- 
that  one  who  resided  at  a  certain  place  and 
claimed  land  in  controversy  was  the  grantee 
in  a  deed  running  to  such  person  or  such 
place.  Gage  v.  Cantwell,  191  Mo.  698,  91  S.  W. 
319.  Vendee  may  fill  in  name  of  grantee 
■when  intentionally  left  blank  for  that  pur- 
pose. Burk  v.  Johnson  [C.  C.  A.]  146  F. 
209. 

"16.  A  deed  to  an  unorganized  corporation 
co-nveys  title  to  the  incorporators  as  part- 
ners, "and  does  not  fail  for  want  of  a  gran- 
tee Smith  V.  First  Nat.  Bank  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  729,  95  S.  W.  1111. 
"Where  a  deed  was  executed  to  a  corpora- 
tion after  a  meeting  preliminary  to  organiza- 

*5*"3.     Id.  ,      ^    .    J,.    .^      ,, 

iX.  One  who  executes  a  deed  individually 
srS'S'as  survivor  of  a  community  need  not 
sign  in  his  capacity  as  survivor  as  well  as  in 


his  individual  capacity.  Kane  v.  Sholars 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  480.  90  S. 
W.  937.  A  wife  with  the  authority  and  as- 
sent of  her  husband  can  make  a  valid  deed  of 
community  property,  though  the  husband 
does  not  join.  Roos  v.  Basham  [Tex.  Civ. 
App.]    14    Tex.   Ct.   Rep.    851,    91    S.    W.    656. 

18.  A  deed  executed  under  a  power  of 
attorney  describing  the  land  in  the  same 
manner  as  it  is  described  in  the  power 
renders  sufficiently  definite  the  identity  of 
the  land  conveyed  with  that  authorized  to 
be  conveyed,  though  the  description  in  the 
deed  is  not  in  exactly  the  same  terms  as  that 
in  the  power.  Kane  v.  Sholars  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  480,  90  S.  W.  937. 
"Where  a  power  of  attorney  authorized  the 
execution  of  a  quitclaim  deed,  a  deed  of 
special  ■warranty  executed  by  virtue  of  such 
power  is  not  void.  Id.  Executors  held  to 
have  power  to  sell  the  real  estate  of  their 
testator  where  partition  in  kind  could  not 
be  had  though  the  provision  of  the  will  au- 
thorizing' sale  had  been  revoked.  O'Donaghue 
V.  Smith  [N.  Y.]  77  N.  E.  621.  Power  to  con- 
vey reserved  by  the  grantor  held  to  'give 
liim  power  to  convey  the  premises  if  deemed 
beneficial  to  him  or  his  estate.  Lewis  v. 
Lewis  [Cal.  App.]  86  P.  994.  An  owner  can- 
not be  divested  of  his  title  by  a  forged  deed, 
Where  a  deed  of  land  of  which  an  intestate 
died  seised  was  forged  and  the  grantee  in 
such  deed  conveyed  the  premises,  an  heir 
of  the  intestate  could  follow  the  land.  Dar- 
ragh  V.  Rowe.  109  App.  Div.  560,  96  N.  Y.  S. 
660.  One  of  the  grantees  in  a  deed  "to  him 
and  the  survivor  of  them,  their  heirs  and 
assigns,  forever,"  cannot  convey  an  interest 
so  as  to  shut  off  the  right  of  survivorship 
of  the  other.  Finch  v.  Haynes  [Mich.]  13 
Det.    Leg.    N.    255,    107    N.    W.    910. 

IJ).  Insurance  Co.  v.  AValler  [Tenn.]  95 
S.  W.   811. 

20.  Deed    conveying    "all    their in 

said  lands,"  M-ord  "interest"  om.itted.  Burt 
&  B.  Lumber  Co.  v.  Wilson  [Ky.]  93  ^.  W\ 
906. 

21.  Rev.  St.  1901  par.  725.  requires  a  deed 
to  be  sig-ned  by  the  grantor,  acknowledged 
and  certified  for  registration.  Lewis  v.  Her- 
rera   [Ari!5.]    85   P.    245. 

22.  Not  essential  under  Civ.  Code  1895,  § 
3599.  Atlanta,  etc.,  R.  Co.  v.  McKinney,  124 
Ga.  929,  53  S.  E.  701.  Where  pursuant  to  an 
antenuptial  promise  a  husband  in  considera- 
tion of  marriage  gave  his  wife  a  certain 
house,  she  was  held  entitled  after  his  death 
to  recover  it  by  suit  in  equity.  Cowdrey  v. 
Cowdrey  [N.  J.  Eq.]   64  A.  98. 

23.  Deed  of  a  homestead.  Martin  v.  Mar- 
tin    [Neb.]    107    N.    W.    580.      If    there    be    an 

actual  consideration,  the  omission  of  a  seal 
so  far  as  it  is  necessary  to  import  considera- 
tion is  immaterial.  Barnes  v.  Multnomah 
County,  145  F.  695. 

24.  B.  &  C.  Comp.  Or.  §   5377,  held  to  cure 
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A  deed  in  trust  must  designate  the  trus 
to  see  that  the  grantor  fulfills  conditions 
must  be  discharged.""  The  presumption 
verse  possession,  does  not  give  a  cause  of 
the  covenants  of  warranty. ^^ 

A  deed  duly  exec-uted  is  presumed 
ties^^  and  to  be  genuine,^"  but  execution' 

Delivery^^  to  the  gTantee,  or  to  some 


t.-''  If  a  duty  is  imposed  on  the  grantee 
subsequent  of  his  power  of  sale,  such  duty 
of  grant  arising  from  long  continued  ad- 
action  against  the  presumptive  grantor  on 

to  have  been  executed  by  the  pro]>er  par- 
^  and  genuineness-''-  are  questions  of  fact, 
person  for  him/-*  -n-ith  intent  to  pass  title,''* 


defect.     Barnes    v.    Multnomah    County,    145 
F.   695. 

25.  One  witness  sufficient  under  Code  1896, 
§  982,  where  the  grantor  signs  liis  own  name. 

.  McCreary  v.  Jackson  Lumber  Co.  [Ala.]  41 
So.  822.  As  between  tlie  parties  it  is  not 
essential  that  it  be  witnessed.  Bently  v. 
Jun    [Neb.]    107   N.   W.   865. 

26.  A  deed  reciting  that  the  land  con- 
veyed was  to  be  sold  by  the  grantee  to  a  cer- 
tain corporation  in  consideration  of  such 
amount  of  the  capital  stock  of  such  corpora- 
tion as  the  grantee  might  deem  proper  suf- 
ficiently designates  the  trust.  Stith  v.  Moore 
[Tex.   Civ.   App.]    15   Tex.   Ct.  Rep.   462,    95   S. 

W.  587. 

27.  Where  a  grantor  holds  under  an  in- 
strument which  provides  that  if  the  premises 
are  sold  the  proceeds  must  be  reinvested 
in  land  to  be  held  by  sucli  grantor  and  re- 
quiring the  purcliaser  to  see  to  such  reinvest- 
ment before  title  should  pass,  a  deed  by  such 
person  and  her  husband  passes  no  title 
where  the  consideration  was  paid  to  the 
husband  and  not  reinvested.  Bell  v.  Bair 
[Ky.]    89    S.    yv.    732. 

28.  Long  possession  may  raise  a  presump- 
tion of  grant  but  it  does  not  entitle  the 
person  in  possession  to  sue  the  presumptive 
grantor  for  breach  of  covenant  of  warranty 
or  auiet  enjoyment.  Deason  v.  Findley  [Ala.] 
40  So.   220. 

29.  A  purchaser  for  value  has  a  right  to 
act  on  the  faith  that  a  deed  has  been  sign- 
ed, sealed,  acknowledged,  and  delivered  as 
it  purports  to  be  and  it  is  presumed  to  have 
been  so  executed  by  proper  parties.  Demp- 
wolf  V.  Greybill,  213  Pa.  163,  62  A.  645. 

30.  Properly  acknowledged  instruments 
are  presumptively  genuine.  Metropolitan 
Lumber  Co.  v.  McColeman  [Mich.]  12  Det. 
Leg.   N.    172.    103   N.    W.    809. 

31.  Beardsley  v.  Hill  [Ark.]  91  S.  W.  757. 
Secondary  evidence  of  execution  is  not  ad.- 
missible  until  foundation  is  laid  therefor. 
Id.  Evidence  held  sufficient  to  show  execu- 
tion. Interstate  Inv.  Co.  v.  Bailey  [Ky.]  93 
S.  W.  578;  Patnode  v.  Deschenes  [N.  D.]  106 
N.  W.  573.  Evidence  insufficient  to  show 
execution.  Veatch  v.  Gray  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.   316.  91  S.  W.   324. 

32.  Evidence  sufficient  to  show  that  a  deed 
was  a  forgery.  Loring'v.  Jackson  [Tex.  Civ. 
App.]  95  S.  W.  19.  Where  one  asserts  title 
under  a  deed  claim.ed  to  be  a  forgery,  evi- 
dence of  his  reputation  in  the  county  in 
which  he  lived  about  the  date  such  deed 
was  executed  as  a  forger  of  land  titles  is 
admissible.  Id.  Evidence  held  to  show  that 
a  deed  from  wife  to  husband  was  not  a 
forgery  but  was  in  fact  executed  by  the 
wife.  Miller  v.  Davis  [Mich.]  12  Det.  Leg. 
N.  649,  105  N.  W.  141. 

88.     See   6  C.  L.  968.     Delivery  is  essential. 


Russell  V.  May  [Ark.]  90  S.  W.  617.  Evi- 
dence held  insufficient  'to  show  that  deeds 
running  between  members  of  the  same  house- 
hold were  deeds  in  form  only  and  insuf- 
ficient to  pass  title.  Reynolds  v.  Condon. 
110  App.  Div.  542,  97  N.  Y.  S.  1.  Where  a 
deed  was  fatally  defective  for  want  of  a  suf- 
ficient description  and  was  returned  for  cor- 
rection and  never  redelivered,  no  title  passed. 
Williams  v.  Husky,  192  Mo.  533,  90  S.  "^', 
425.  Where  grantee  had  never  seen  deed  and 
did  not  know  when  he  reconveyed  the  prop- 
erty according  to  a  previous  agreement  that 
it  contained  a  mortgage  assumption  clause, 
he  did  not  thereby  ratify  such  clause.  Mer- 
riman  v.  Schmitt.  211  111.  263,  71  N.  E.  986. 
Where  none  of  the  parties  in  interest  had 
acted  on  such  clause,  grantee  held  not  es- 
topped to  claim  that  he  was  not  bound  be- 
cause deed  was  never  delivered  to  or  ac- 
cepted  by  him.     Id. 

Evidence  sufficient  to  show  delivery.  Fore- 
man v.  Archer  [Iowa]  106  N.  W.  372.  Evi- 
dence insufficient  to  support  a  finding  that 
a  deed  had  never  been  delivered.  Calkins 
V.  Calkins,  220  111.  Ill,  77  N.  E.  102.  Where 
a  deed  was  placed  in  the  grantee's  bank  box 
though  construed  as  a  conditional  delivery, 
it  was  held  to  constitute  a  sufficient  de- 
livery to  vest  the  grantee  with  title  on  tlie 
grantor's  death.  Ilutton  v.  Cram_er  [Ariz.] 
85  P.  483.  Where  a  father  made  a  deed 
to  his  daughter,  reserving  a  life  use,  had 
it  recorded,  had  the  property  insured  in  her 
name,  and  tlie  daughter  testified  that  the 
deed  was  handed  to  her,  and  she  expressed 
her  appreciation  and  returned  it  to  him  for 
safekeeping.  Oilman  v.  Oilman  [Mich.]  12 
Det.  Leg.  N.  969,  106  N.  W.  859.  A  deed 
deposited  by  the  grantor  in  the  hands  of  a 
third  person  to  be  delivered  to  the  grantee 
or  recorded  only  upon  the  grantor's  death 
is  delivered.  Foreman  v.  Archer  [Iowa]  106 
N.  W.  372.  Where  a  deed  containing  an 
erroneous  description  was  deli%-ered  and  the 
grantee  returned  it  for  correction,  where- 
upon a  new  deed  containing  .a  correction 
was  made  and  delivered  to  the  register  of 
deeds,  who  recorded  it  and  returned  it  to 
the  grantor,  evidence  held  to  show  delivery, 
VThiting    v.    Hoglund    [Wis.]    106    N.    Vv".    391. 

Evidence  insuHicient  to  show  delivery.  Wei- 
siger  V.  Mills  [Ky.]  91  S.  W.  689;  Davis  v. 
Hall,  128  Iowa,  647,  105  N.  W.  122.  Delivery 
is  not  shown  where  after  the  contract  of 
sale  the  vendee  contracted  for  an  extension 
of  time  for  giving  notes  and  security  for 
the  purchase  price  and  the  contract  recited 
that  the  deed  was  in  escrow  awaiting  com- 
pliance with  the  terms  of  such  contract. 
Allison  V.  Williams  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  535,  91  S.  W.  249.  Where  one  deed 
refers  to  certain  property  as  having  been 
previously  conveyed,  the  delivery  of  the  deed 
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and  in  such  manner  as  to  terminate  the  grantor's  control  over  tlie  instrument,'®  is 
essential.  The  question  of  deliveiy  is  one  of  intent/^  no  particular  form  or  cere- 
mony being  necessarj'/^  but  what  is  said  and  done  must  manifest  an  intention  that 
the  deed  is  to  become  presently  operative.^*  Manual  delivery  is  not  essential*^  but  is 
strong  evidence  of  intention  to  pass  title.*^  A  presumption  of  delivery  arises  from 
possession  of  the  instrimient  by  the  grantee/^  and  one  of  nondelivery  from  finding 


of  such  property  Is  not  shown.  Noble  v. 
Tiptin,  219  111.  182,  76  N.  E.  151.  Evidence 
held  to  show  no  delivery  but  that  the  gran- 
tor intended  the  deed  to  take  effect  upon 
his  death.  Konser  v.  Konser,  219  111.  466, 
76  N.  E.  846.  Evidence  to  show  that  cer- 
tain deeds  to  an  heir's  share  of  his  ancestor's 
estate  were  not  delivered  until  after  the 
ancestor's  death.  Rendlen  v.  Edwards,  116 
Mo.  App.  390,  92  S.  W.  731.  Where  the  sub- 
scribing- witness  testifies  that  he  would  not 
have  signed  the  deed  as  "signed,  sealed,  and 
delivered"  unless  he  knew  such  to  be  the  fact 
and  the  deed  has  been  properly  executed 
the  question  of  delivery  was  held  one  for 
the  jnry.  Brucke  v.  Hubbard  [S.  C]  54  S.  E. 
249.  Question  of  delivery  of  deed  from  one 
member  of  family  to  another  held  for  the 
jury  where  a  deed  was  deposited  in  a  safe 
used  as  a  depository  of  papers  by  the  family. 
Chase  v.  Clearfield  Lumber  Co.,  213  Pa.  46, 
62  A.   172. 

34.  Shetler  v.  Stewart  [Iowa]  107  N.  W. 
310.  A  delivery  to  a  third  person  for  the 
grantee  with  directions  to  deliver  it  to  the 
grantee  is  suflicient.  Martin  v.  Martin  [Neb.] 
107  N.  W.  580.  A  grantor  cannot  deliver  to 
himself  as  agent  of  the  grantee.  Rendlen  v. 
Edwards,  116  Mo.  App.  390,  92  S.  W.  731. 

35.  Where  a  deed  was  signed  and  ac- 
knowledged by  the  grantor  and  by  him  given 
to  the  scrivener  to  fill  in  the  description  and 
return  it,  but  the  grantor  died  before  it  was 
returned  and  the  scrivener  had  it  recorded 
and  sent  to  the  grantee's  son,  there  was  no 
delivery.  Daneri  v.  Gazzola  [Cal.  App.]  83 
P.  455.  The  fact  that  the  deed  ran  to  the 
wife  of  the  grantor  and  tliat  her  son  was 
her  agent  and  that  it  was  generally  under- 
stood that  the  property  had  been  conveyed  to 
the  wife  is  immaterial.  Id.  Where  a  deed 
was  never  voluntarily  delivered  but  the 
grantee  took  it  without  the  grantor's 
consent,  and  left  as  a  consideration  a  note  and 
certain  stock  which  the  grantor  had  never 
agreed  to  accept  as  consideration.  Pierson 
V.  Fisher  [Or.]  85  P.  621. 

A  manual  delivery  by  a  mother  to  son  of  a 
deed  v/hiqh  was  never  recorded  and  whicli 
was  not  intended  to  pass  title,  and  which 
was  returned  to  her  to  secure  her  support, 
does  not  constitute  delivery.  Rausch  v, 
Michel,    192   Mo.    293,    91    S.   W.    99. 

36.  Suflicient  delivery:  Deed  delivered  to 
depositary  to  be  by  him  delivered  to  the 
grantee  at  the  grantor's  death.  Grilley  v. 
Atkins  [Conn.]  62  A.  337.  Delivery  to  a  third 
person,  not  for  safe  keeping  but  to  be  de- 
livered to  the  grantee  after  the  grantor's 
death  on  payment  of  a  certain  sum  of  money 
to  a  third  person,  and  the  grantee  died  be- 
fore the  grantor.  McCurry  v.  McCurry  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  182,  95  S.  W.  35. 
Deeds  with  a  testamentary  purpose,  and  de- 
livered to  grantor's  wife  to  keep  until  he 
Is   done   with   them   and    then    "deliver   them 


to  the  girls."  Wissel  v.  Pierson,  7  Ohio  C. 
C.   (N.  S.)   428. 

Not  ftjuffieient:  Delivery  by  depositary  of 
an  escrow  without  performance  of  the  con- 
dition. Anderson  v.  Goodwin  [Ga.]  54  S.  E. 
679.  Handing  to  custodian  to  be  delivered 
after  grantor's  death  unless  recalled.  Noble 
V.  Tipton,  219  111.  182,  76  N.  E.  151;  Cole  v. 
Cole  [Mich.]  13  Det.  Leg.  N.  316,  108  N.  W. 
101;  Keyes  v.  Meyers,  147  Cal.  702,  82  P. 
304.  Deed  given  to  scrivener  to  hold  for  the 
grantor  and  by  him  given  to  the  grantee  to 
be  returned  to  the  grantor.  Koger  v.  Koger 
[Ky.]  92  S.  W.  961.  Where  a  deed  was  de- 
posited in  escrow  to  be  delivered  only  in 
case  of  the  grantor's  death,  and  at  a"  time  of 
the  sickness  of  both  grantor  and  grantee  the 
grantee  requested  a  deed  of  the  property  and 
the  depositary  brought  it,  but  the  grantor  di- 
rected him  to  keep  it  until  he  and  his  w^ife 
recovered  when  they  would  attend  to  the 
matter.  Conner  v.  Rivard  [Mich.]  13  Det. 
Leg.  N.  171,  107  N.  W.  897. 

37.  Foreman  v.  Archer  [Iowa]  106  N.  Wj 
372.  Where  two  conveyances  to  different 
persons  are  on  one  piece  of  paper,  a  delivery 
to  one  of  the  grantees  is  sufficient  as  to  the 
other,  if  it  was  delivered  with  intention  to 
pass  the  title.  Interstate  Inv.  Co.  v.  Bailey 
[Ky.]  93  S.  W.  578.  Contemporaneous  dec- 
larations of  grantor  admissible.  Napier  v. 
Elliott  [Ala.]  40  So.  752.  The  fact  that  a 
deed  delivered  by  a  husband  to  a  wife  is  sub- 
sequently returned  to  him  for  keeping  does 
not  affect  the  deliverJ^  Cowdrey  v.  Cowdrey 
[N.  J.  Eq.]  64  A.  98. 

3S.  Creighton  v.  Roe,  218  111.  619,  75  N.  E. 
1073.  Any  disposal  of  the  deed,  accompanied 
by  acts,  ■w'ords,  or  circumstances  clearly  in- 
dicating that  the  grantor  intends  it  to  take 
effect,  constitutes  delivery.  Russell  v.  May 
[Ark.]  90  S.  W.  617. 

Delivery  is  aeeoniplislied  by  the  grantor 
voluntarily  passing  the  deed  to  the  grantee 
or  to  some  person  for  him  (Pierson  v.  Fisher 
[Or.]  85  P.  621),  or  by  the  grantor  doing  nr 
Baying  sometliing  which  evinces  an  intention 
to  part  with  all  control  over  the  instrument 
(Id.). 

39.  Creighton  v.  Roe,  218  111.  619.  75  N.  E. 
107.3.  Where  a  deed  is  handed  to  the  grantee 
to  be  by  him  given  to  a  depositary  until  the 
performance  of  a  condition,  there  is  no  deliv- 
erv.     Hobson  v.  Anderson  [Colo.]  83  P.  634. 

40,  41.     Moss  V.   Smith   [S.  C]   53  S.  E.   2S4. 
42.     Webb  v.  Ritter   [W.  Va.]   54  S.   E.   484; 

Larsh  v.  Boyle  [Colo.]  86  P.  1000;  W^ilbur  v. 
Grover  [Mich.]  12  Det.  Leg.  N.  99.  103  N.  W. 
583;  McCarthy  V.  Colton  [Iowa]  108  N.  Tr.  217. 
One  alleging  otherwise  has  the  burden  to 
prove  it.  Pierson  v.  Fisher  [Or.]  85  P.  621. 
Retained  bv  grantee  two  years  until  hi.-; 
death.  Hild  v.  Hild  [Iowa]  106  N.  W.  159. 
Evidence  sufficient  to  show  delivery  where  a 
deed  was  placed  in  the  grantee's  box  in  the 
bank,  where  the  grantee  had  access  to  it,  tha 
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the  instrument  among  tlie  grantor's  effects  after  liis  death/^  except  where  he  has 
reserved  an  interest  in  the  propert}',**  but  such  presumptions  are  not  conclusive.** 
A  presumption  of  delivery  arises  from  the  fact  of  recordation,*^  but  such  presump- 
tion is  not  conclusive*^  and  may  be  rebutted  by  clear  evidence.**  In  case  of  volun- 
tary settlements  a  stronger  presumption  in  favor  of  delivery  is  indulged  than  in  the 
ordinary  case  of  bargain  and  sale.*®  A  deed  is  presumed  to  have  been  delivered  on 
the  day  it  bears  date,°°  but  this  presumption  may  be  rebutted.^^ 

Acceptances^  is  essential,^^  but,  when  a  deed  is  beneficial  to  the  grantee  and 
impedes  no  burdens  upon  him,  acceptance  is  presumed.^*  A  grantee  may  be  es- 
topped to  assert  acceptance.^^  After  acceptance  the  grantee  is  bound  by  the  cove- 
nants contained  in  the  deed.'® 

Validity/  of  assent.^'' — A  deed  may  be  invalid  because  of  fraud  or  undue  influ- 
ence^* or  of  mutual  mistake  or  accident^®  or  incapacity  of  the  parties'"*  which  pre- 
vents any  real  assent. 

Consideration.^'^ — Like  other  contracts  a  deed  should  be  based  on  a  considera- 
tion/2  and,  wliile  recitals  as  to  the  consideration  are  not  conclusive/^  they  cannot 


deed  to  be  recorded  after  the  grantor's  death. 
Hutton  V.  Cramer  [Ariz.]   85  P.  483. 

43.  Shetler  v.  Stewart  [Iowa]  107  N.  W. 
310:  Lig-on  v.  Barton   [Miss.]   40  So.  555. 

44.  Cribbs  v.  Walker   [Ark.]    85  S.  W.  244. 

45.  Evidence  insufficient  to  show  that  a 
deed  in  possession  of  the  grantee  was  deliv- 
ered by  the  g-rantor  with  intent  to  pass  title. 
Pierson  v.  Fisher  [Or.]  85  P.  621. 

46.  Collings  V.  Collings  [Ky.]  92  S.  W. 
577;  Konser  v.  Konser,  219  111.  466,  76  N.  E. 
846;  Calkins  v.  Calkins,  220  111.  Ill,  77  N.  E. 
102;  Russell  v.  May  [Ark.]  90  S.  V^'.  617.  De- 
livery for  record  sufficient.  Whiting-  v.  Hog- 
lund  [Wis.]  106  N.  W.  391;  Collings  v.  Col- 
lings   [Ky.]    92   S.   W.   577. 

47.  Napier  v.  Elliott  [Ala.]  40  So.  752. 
Grantor  not  estopped  to  deny  deliv(»ry  by 
knowledge  of  record,  and  failure  to  take 
Bteps  to  have  it  annulled.  Gulf  Coal  &  Coke 
Co.  v.  Alabama  Coal  &  Coke  Co.  [Ala.]  40  So. 
397. 

48.  Davis  v.  Hall.  128  Iowa,  647,  105  N.  W. 
122.  Not  overcome  by  the  fact  that  the  gran- 
tor had  the  deeds  returned  to  him  after  they 
were  recorded.  Russell  v.  May  [Ark.]  90  S. 
W.  617.  Evidence  insufficient  to  show  that  a 
deed  was  recorded  by  a  depositary  at  the 
request  of  the  grantor.  Leonard  v.  Leonard 
[Mich.]  13  Det.  Leg.  X.  612,  108  N.  W.  985. 

49.  Where  such  a  deed  is  recorded,  the 
presumption  of  delivery  is  not  overcome  by 
the  fact  that  the  grantor  retained  possession 
of  the  property  and  deed.  Creighton  v.  Roe, 
218  111.  619,  75  X.  E.   1073. 

50.  McBrayer  v.  V\"alker,  122  Ga.  245,  50  S. 
E.  95.  Notwithstandine  subsAciuent  aeknowl- 
odgment.  Ewers  v.  Smith,  98  App.  Div.  289, 
90  X.  Y.  S.  575. 

.51.  By  Civ.  Code  §  1055,  the  presumption 
that  a  deed  duly  executed  was  delivered  at 
its  date  not  being  conclusive,  it  may  under 
Code  Civ.  Proc.  §  1961.  be  rebutted  by  either 
direct  or  indirect  evidence  to  the  contrary. 
Daneri  v.  Gazzola  [Cal.  App.]  S3  P.  455. 
.52.     See  5  C.  L.  971. 

53.  Russell  v.  May  [Ark.]  90  S.  "SV.  617. 
If  the  grantee  refuse  to  accept  it  wlien  ten- 
dered, it  passes  no  title.  Reel  v.  Reel  [W. 
A'fi.]  52  S.  E.  1023. 

54.  Russell   V.   May    [Ark.]    90   S.    W.    617; 


Whiting-  V.  Hoglund  [Wis.]  106  X.  W.  391; 
Collings  v.  Collings  [Ky.]  92  S.  W.  577. 

55.  Where  a  grantee  returned  to  his  gran- 
tor stating  that  the  deed  was  not  as  he 
thought  it,   and  that  he  had  not  accepted  it 

.and  that  he  had  destroyed  it  and  induced  the 
grantor  to  deed  the  land  to  another,  the  prior 
grantee  is  estopped  to  assert  as  against  the 
latter  that  his  deed  was  accepted.  Ames  v. 
Ames   [Ark.]   96  S.  W.  144. 

56.  Evidence  insufficient  to  show  accept- 
ance of  a  deed  by  a  city  so  as  to  render  cove- 
nants therein  binding  upon  it.  Whitcomb  v. 
Boston  [Mass.]  78  N.  E.  407.  Though  a  gran- 
tee does  not  sign  the  deed-  yet  if  he  enter 
upon  the  land  and  accept  the  deed  in  other 
matters,  he  is  bound  bj'  the  covenants.  At- 
lanta, etc.,  R.  Co.  V.  McKinney,  124  Ga.  929, 
53  S.  E.  701. 

57.  See  5  C.  L.  972. 

58.  See  Fraud  and  Undue  Influence,  5  C. 
L.  1541. 

59.  See  Mistake  and  Accident,  6  C.  L.  678. 

60.  See  Incompetency,  5  C.  L.  1775.  Men- 
tal capacity  sufficient  to  execute  a  deed  is  a 
degree  sufficient  to  understand  what  prop- 
erty he  is  disposing  of,  the  person  to  whom 
he  is  selling  it  and  the  piirpose  for  which  he 
is  disposing  of  it.  Bond  v.  Branning  Mfg. 
Co.,  140  N.  C.  381.  52  S.  E.  929. 

CI.     See  5  C.  L.  971. 

62.  Consideration  held  sufficient:  Pay- 
ment of  taxes,  keeping  up  repairs  and  prom- 
ise to  support  the  grantor  for  life  is  suffi- 
cient where  the  expense  of  the  support  may 
equal  the  value  of  the  land  if  the  grantor 
lives  out  her  expectancy.  Freeman  v.  Jones 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  158,  94  S. 
W'.  1072.  Support  and  maintenance  is  suffi- 
cient consideration.  Kleckner  v.  Kleckner, 
212  Pa.  515.  61  A.  1019;  Barnes  v.  Multnomah 
County,  145  F.  695.  One  dollar  is  a  sufficient 
consideration  to  support  a  conveyance  directly 
from  husband  to  wife.  Cowdrey  v.  Cowdrey  [X. 
J.  Eq.]  64  A.  98.  Marriage  is  a  good  considera- 
tion. Jackson  v.  Jackson  [111.]  78  N.  E.  19. 
Where  a  deed  is  made  in  consideration  of  fu- 
ture support  and  the  payment  of  debts  of  the 
grantor,  and  tlie  grantee  renders  support  for 
a  considerable  period  and  pays  debts.  Xor- 
ris  V.  Lilly,  147  Cal.  754,  82  P.  425.     Delivery 
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be  contradicted  for  the  purpose  of  invalidating  the  instrument.®*  A  partial  failure 
of  consideration  does  not  wan-ant  resc-ission  where  the  parties  cannot  be  put  in 
statu  quo,*^^  and  failure  to  pay  the  consideration  expressed  is  not  ground  for  set- 
ting aside  a  deed  in  the  absence  of  fraud.**"^ 

^  2.  Recordation^''  is  not  e&sential  to  the  validity  of  a  deed."^  The  rules  of 
law  relative  to  tlie  registration  of  instruments'^^  and  the  doctrine  of  bona  fide  pur- 
chaser'" are  elsewhere  treated. 

§  3.  Interpretation  and  effect.  General  rules'''^ — A  deed  supersedes  and  ex- 
tino-nishes  the  contract  of  wliich  it  Is  the  consummation,"^  its  function  being  to  evi- 
dence the  obligations,  if  any,  assumed  by  the  grantor  -o-itli  respect  to  the  estate  or 
title  conveyed."  A  deed  voidable  in  part  is  wholly  voidable  if  it  results  from  one 
transaction  and  is  based  on  a  single  consideration.'^^  A  deed  is  to  be  construed  as  a 
whole,'^  in  view  of  the  laws  in  force  at  the  date  of  its  execution,"®  for  the  purpose 


of  stock  pursuant  to  a  contract  to  give  it 
for  land  which  took  the  place  of  an  unexecut- 
ed contract  to  give  it  for  a  lease  of  the  land. 
Clint  V.  Eureka  Crude  Oil  Co.  [Cal.  App.] 
86  P.  SIT. 

InsuHioient:  A  promise  by  a  debtor  of  the 
grantor  to  pay  the  debt  is  no  consideration. 
Hobson   V.   Anderson    [Colo.]    83   P.    634. 

63.  The  mere  fact  that  a  deed  recites  a 
certain  consideration  does  not  of  itself  give 
rise  to  any  implied  obligation  to  pay  the 
grantor  the  difference  between  the  amount 
agreed  to  be  paid  and  the  amount  named  as 
consideration.  McGiverin  v.  Keefe  [Iowa] 
106  N.  W.  369.  Evidence  insufficient  to  show 
any  obligation  to  pay  such  difference.  Id. 
Where  a  deed  makes  no  mention  of  a  mort- 
gage on  the  land  but  acknowledges  full  pay- 
ment of  the  purchase  price,  a  finding  that  the 
mortgage  was  part  of  the  consideration  is 
conclusive  on  appeal.  In  re  McPherran's  Es- 
tate, 212  Pa.  425,  61  A.  954.  Acknowledg- 
ment in  a  deed  of  payment  of  the  purchase 
money  is  only  prima  facie  evidence  of  such 
fact.  Id.  Evidence  sufficient  to  show  that 
the  consideration  recited  in  the  deed  as  paid 
was  not  in  fact  paid.  Allison's  Ex'r  v.  Orn- 
dorff  [Ky.]  92  S.  W.  287. 

64.  An  acknowledgment  in  a  deed  of  pay- 
ment of  consideration  cannot  be  contradicted 
by  parol  for  the  purpose  of  invalidating  the 
deed  or  impairing  its  legal  effect.  Stannard 
V.  Aurora,  etc.,  R.  Co.,  220  111.  469,  77  N.  E. 
254.  Recitals  of  consideration  in  a  deed 
from  husband  to  wife  of  one  dollar  and  other 
valuable  considerations  cannot  be  relied  upon 
to  show  want  of  consideration.  "Wadleigh  v. 
Wadleigh,  97  N.  Y.  S.  1063.  When  the  con- 
sideration stated  in  a  deed  for  land  made  by 
a  father  to  a  daughter  is  one  dollar,  the 
daughter  takes  the  land  as  purchaser,  and 
parol  evidence  is  not  admissible  to  show 
tiiat  the  consideration  was  not  paid,  and  that 
in  fact  the  consideration  was  natural  love 
and  affection.  Cowden  v.  Cowden,  7  Ohio  C. 
C.   (N.  S.)   277. 

6."».  Where  marriage  and  the  promise  to  be 
a  kind  and  dutiful  wife  was  the  considera- 
tion, and  the  wife  failed  to  be  kind  and  duti- 
ful.    Jackson  v.  Jackson   [111.]  78  N.  E.  19. 

66.  Calkins  v.  Calkins,  220  111.  Ill,  77  N.  E. 
102.  That  a  promissory  consideration  is  not 
paid  is  not  ground  for  setting  the  deed  aside. 
l»ar.sons  v.  Crocker,  128  Iowa,  641.  105  N.  \N'. 
1C2.  That  a  grantee  who  as  part  of  the  consid- 
eration  agrees   to    support   the    grantors    for 


life  dies  before  they  do  is  not  ground  for  set- 
ting aside  the  deed.  Calkins  v.  Calkins,  220 
111.  Ill,  77  N.  E.  102.  That  a  grantee  who 
agrees  to  pay  a  mortgage  as  part  of  the  con- 
sideration dies  before  it  is  paid  is  not  ground 
for  setting  aside  the  deed.     Id. 

67.  See   5  C.   L.    973. 

68.  TJiat  a  deed  from  wife  to  husband  was 
not  recorded  because  of  the  fact  that  the 
husband  believed  that  if  he  died  first  the 
deed  could  be  destroyed  and  title  revested  in 
the  wife  did  not  affect  the  validity  of  the 
conveyance.  Tyler  v.  Currier,  147  Cal.  31,  81 
P.  319.  Evidence  of  such  fact  is  inadmis- 
sible on  the  question  of  whether  delivery  was 
made  with   intent  to  pass  title.     Id. 

69.  70.  See  Notice  and  Record  of  Title,  6  C. 
L.  814. 

71.  See   5  C.  L.   973. 

72.  Hampe  v.  Higgins    [Kan.]    85   P.    1019. 

73.  Alsterberg  v.  Bennett  [N.  D.]  106  N.  ■^\ 
49.  Deed  without  covenants  conclusively 
presumed  to  show  tliat  the  grantor  assumed 
no  obligations.  Id.  Oral  covenant  to  pay 
tax  contemporaneous  with  quitclaim  unen- 
forceable.    Id. 

7*.  Deed  of  several  tracts.  Reeder  v. 
Meredith  [Ark.]  93  S.  W.  558. 

75.  To  determine  whether  it  conveys  a  fee 
'  simple  to  the  grantee  and  his  heirs  or  a  life 
!  estate  to  the  grantee,  remainder  to  his  chil- 
j  dren,   the  deed  being  intended  as  a  gift,  not 

only  the  language  of  every  part  but  the  re- 
lationship of  the  parties  and  especially  the 
pi.rpose  of  the  donor  should  be  considered. 
Vawter  v.  Newman  [Kan.]  86  P.  135.  Deed 
reciting  a  valuable  consideration  and  that 
the  grantor  bargained  and  sold  his  right, 
title,  and  interest  in  the  premises  described 
and  warranted  the  title,  held  not  a  mere  quit- 
claim, but  a  deed  of  the  land.  Wynne  v. 
Ward  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  462, 
91  S.  W.  237.  A  deed  reciting  a  considera- 
tion paid  and  that  the  grantor  has  sold  and 
convej-ed,  and  by  the  deed  sells  and  conveys 
to  the  grantee,  and  binds  himself  to  "quit- 
claim, assign,  sell  and  transfer,"  operates 
as  a  conveyance  of  the  premises  and  is  more 
than    a    quitclaim.     Grantee    is    a    bona    fide 

Allen     V.     Anderson     [Tex.     Civ. 

W.   54. 

76.  "Who  were  "heirs"  entitled  to  take  a  re- 
mainder determined  by  law  in  force  when 
deed  was  made.  Train  v.  Davis,  49  Misc. 
162,  98  N.  Y.  S.  816;  Gilliam  v.  Guaranty 
Trust  Co.,  97  N.   Y.  S.   758. 
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of  ascertaining  and  giving  effect  to  the  intention  of  tlie  parties^^  as  evinced  by  the 
language  emplo3'ed  f^  but  a  supposed  intent,  however  fortified,  cannot  be  permitted 
to  overcome  express  ternis.'^  All  parts  of  the  deed  must  be  given  effect  if  possi- 
|j|g  80  rpi-^g  habendum  may  explain  or  qualify  the  granting  clause/^  but  under  the 
rule  that  the  first  part  of  a  deed  prevails^-  it  cannot  limit  the  estate  plainly  grant- 
ed,^^  and  in  case  of  clear  repugnance,  the  granting  clause  prevails,®*  but  if  the 
clauses  can  be  reconciled  by  limiting  the  estate,  that  construction  should  be  gi-\ien  in 
order  to  give  effect  to  both.'^^  The  rule  that  an  habendum  clause  which  is  repugnant 
to  the  granting  clause  is  void  does  not  apply  to  a  statutory  deed.^^  "Wliere  executed 
contemporaneously  with  other  instruments,  they  are  to  be  construed  together,^^  but 
in  case  of  repugnance  between  a  deed  and  collateral  instrument  executed  at  the 
same  time,  tlie  former  prevails.^®  The  practical  construction  given  by  the  parties 
is  to  be  considered,®''  but  such  interpretation  is  never  permitted  to  overcome  lan- 
guage wdiich  is  definite  and  certain,  nor  to  \dolate  settled  rules  of  construction.''* 


77.  In  construing  a  building  restric- 
tion. Mitchell  V.  Packham  [Md.]  63  A.  219. 
Deed  of  trust  held  to  create  contingent  re- 
mainders. Train  v.  Davis,  49  Misc.  162,  98 
N.  Y.  S.  816.  The  sole  office  of  rules  of  con- 
struction is  to  ascertain  and  declare  such  in- 
tention as  is  made  apparent  by  the  language 
of  the  instrument.  Security  Trust  Co.  v. 
Joesting   [Minn.]    104  N.  W.   830. 

78.  Vawter  v.  Newman  [Kan.]  86  P.  135; 
Shartenberg  v.    Ellbey    [R.   I.]    62   A.   979. 

79.  Whitmore  v.  Brown,  100  Me.  410,  61 
A.  985. 

SO.  A  deed  to  one  and  his  heirs  to  have 
and  to  hold  for  life  only  creates  an  estate 
for  the  life  of  the  grantor  only,  because  if 
construed  for  the  life  of  the  grantee  the 
"word  "heirs"  could  have  no  effect.  Whet- 
stone V.  Hunt  [Ark.]  93  S.  W.  979.  For  the 
purpose  of  harmonizing  all  parts  of  a  deed 
it  may  be  assumed  that  a  recital  of  a  certain 
number  of  acres  meant  an  undivided  half  in- 
terest in  a  tract.  Reynolds  v.  Lawrence 
[Ala.]    40   So.    576. 

81.  A  deed  to  a  grantee,  "during  her  life, 
grantee,  and  to  her  heirs  and  assigns,  for- 
ever," where  the  habendum  was  to  the  gran- 
tee, her  heirs  and  assigns,  gives  the  first 
taker  a  fee.  Meacham  v.  Blaess  [Mich.]  12 
Det.  L,eg.  N.  412,  104  N.  ^V.  579.  Where  the 
premises  was  in  general  terms  and  conveyed 
a  fee,  but  the  habendum  provided  for  the 
conveyance  of  only  a  life  estate,  only  a  life 
estate  passed.  Evans  v.  Dunlap  [Ind.  App.] 
75  N.  E.  297.  Clauses  as  construed  together, 
held  to  bring  deed  witliin  rule  in  Slielley's 
Case.  Kepler  v.  Larson  [Iowa]  108  N.  W. 
1033. 

82.  A  grantor  may  not  by  a  subsequent 
clause  restrict  the  grant  made.  Pritciiett  v. 
Jackson  [Md.]  63  A.  965.  A  deed  in  fee  sim- 
ple after  the  covenant  of  warranty  provided 
that  after  the  death  of  the  grantee  and  his 
w^ife  the  land  should  descend  to  their  heirs. 
Held  that  such  clause  was  repugnant  to  the 
granting  clause  and  habendum  and  void. 
"VN'ilkins  v.  Norman,  139  N.  C.  40,  51  S.  E.  797. 
Under  Civ.  Code  §§  711,  1636,  1641,  1642, 
w^here  on  consideration  of  a  deed  and  con- 
temporaneous instruments  It  appears  that 
it  was  tiie  intent  of  the  grantor  to  limit  the 
effect  of  the  granting  clause  so  as  to  trans- 
fer a  limited  estate  only,  the  rule  that  re- 
pugnant   clauses    restraining    alienation    are 


void  does  not  apply  unless  such  clauses  refer 
to  the  limited  estate  intended  to  be  conveyed- 
Burnett  v.  Piercy   [Cal.]    86  P.  603. 

83.  Where  a  deed  granted  the  fee  to  cer- 
tain premises,  a  subsequent  clause  by  which 
the  grantee  requested  that  under  certain  cir- 
cumstances the  property  should  go  to  another 
was  repugnant  to  the  granting  clause  and 
void.  Wolverton  v.  Hoffman,  104  Va.  605. 
52  S.  E.   176. 

84.  Where  a  deed  to  a  trustee  gave  him 
power  to  sell,  exchange,  convey,  or  in  any 
manner  dispose  of,  a  subsequent  clause  re- 
serving to  the  grantor  the  right  to  dispose 
of  tlie  property  by  will,  and  declaring  that 
the  conveyance  sliould  not  affect  any  prior 
or  subsequent  will,  is  void.  Pritchett  v- 
Jackson    [Md.]    63  A.   965. 

85.  Grant  to  one  and  his  heirs  to  have 
and  to  hold  for  life  held  to  convey  an  estate 
for  the  life  of  the  grantor.  Whetstone  v. 
Hunt  [Ark.]  93  S.  W.  979. 

86.  Adams  v.  Fisher  [Mich.]  13  Det.  Leg. 
N.  82,  107  N.  W.  705.  A  provision  in  a  statu- 
tory deed  which  quitclaimed  certain  prop- 
erty, providing  that  after  tlie  death  of  th« 
grantor  and  grantee  the  premises  shoul-d  be 
divided  between  their  named  sons,  is  not 
an  habendum,  but  a  part  of  the  granting 
clause.  Id.  Under  such  a  deed  the  grantee 
takes   a  life   estate   only.     Id. 

S7.  Where  a  deed  is  executed  pursuant  to 
a  recorded  contract,  both  instruments  are  to 
be  considered  as  constituting  one  agreement, 
though  several  months  elapse  between  the 
execution  of  the  instruments.  Baltimore, 
etc.,  R.  Co.  v.  Brubaker,  217  111.  462,  75  N. 
E.  523.  The  fact  that  a  warranty  deed  of 
premises  covers  more  land  than  is  contained 
within  the  description  of  a  trust  deed  givem 
to  secure  the  purchase  price  does  not  show 
inconsistency  or  mistake  in  the  warranty- 
deed.  Foster  v.  Byrd  [Mo.  App.]  96  S.  W. 
224.  Warranty  deed  and  contract  construed 
and  held  to  constitute  a  deed  of  certain 
land,  excepting  the  oil  and  gas  found  there- 
in.     Kurt  v.  Lanyon   [Kan.]   82  P.  459. 

88.  Such  collateral  instrument  may  ex- 
plain, lessen,  enlarge,  or  qualify  the  estate 
granted,  but  cannot  destroy  it.  Lewis  v, 
Curnutt   [Iowa]   106  N.  W.  914. 

89.  Oakland  Woolen  Co.  v.  Union  Gas  & 
Elec.  Co.  [Me.]  63  A.  915;  Haniel  v.  Minne- 
apolis, etc.,  R.  Co.   [Minn.]   107  N.  W.  139. 
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A  deed  is  to  be  construed  against  tlie  grantor  and  favorably  to  tlie  grantee/^  unless 
it  be  a  grant  by  the  public.''^  Words  which  are  repugnant  to  and  irreconcilaljle 
Arith  other  terms  clearly  applicable  to  admitted  and  established  facts  recited  must 
be  rejected,  and  all  other  words  must  be  given  some  effect.^^  A  liberal  construction 
is  to  be  given  to  deeds  inartificially  and  unteclinically  drawn.®*  Technical  rules  of 
construction  are  not  favored  and  are  not  to  be  so  applied  as  to  defeat  the  inten- 
tion of  the  parties.®"  Technical  words  are  presumed  to  have  been  used  teclinically, 
unless  the  contrar}^  appears  on  the  face  of  the  instnunent.®''  A  recital  as  to  the 
acreage  is  not  conclusive/^  nor  is  it  a  warranty  that  tlie  tract  contains  that  number 
of  acres/*  unless  it  amounts  to  an  express  covenant.®®  In  case  of  ambiguity,  resort 
may  be  had  to  parol  evidence  of  attending  circumstances,^  and  parol  evidence  is 
admissible  to  show  the  consider ation,^  but  not  for  the  purpose  of  contradicting  the 
terms  of  the  instrument.^  Wliile  parol  e^ddence  is  not  admissible  to  make  certain 
a  patent  ambiguity,  the  court  in  construing  the  instrument  is  entitled  to  tlie  light 


90.  In  the  grant  of  a  water  right.  Oak- 
land Woolen  Co.  v.  Union  Gas  &  Elec.  Co. 
[Me.]    63  A.  915. 

91.  In  case  of  doubt  as  to  whether  a  con- 
veyance was  intended  to  pass  title  to  the  cen- 
ter of  an  adjoining  highway,  it  will  be  pre- 
sumed that  it  was  so  intended.  Van  Winkle 
V.  Van  Winkle  [N.  Y.]  77  N.  E.  33.  Parti- 
tion deeds  held  to  pass  title  to  the  center  of 
a  li-ighway.  Id.  A  deed  of  "all  of  a"  certain 
tract  cannot  be  limited  by  references  in  the 
description  to  the  source  of  the  grantor's 
title  made  for  the  purpose  of  assisting  in 
tracing  the  title.  Clark  v.  Roller,  104  Va. 
472,  51  S.  E.  816. 

93.  Grant  by  a  city  of  a  right  to  build  a 
street  rs.ilway  track  in  the  street.  Block!  v. 
People,  220  111.  444,  77  N.  E.  172.  A  grant  by 
the  public  of  the  right  to  operate  a  street 
railway  in  the  street  is  a  inere  franchise  to 
be  exercised  upon  the  conditions  imposed  by 
the  grant.     Id. 

93.  Clayton  v.  Gilmer  County  Ct.,  58  W. 
Va.  253,  52  S.  E.  103. 

94.  Shartenberg  v.  Ellbey  [R.  I.]  62  A.  979. 

95.  Security  Trust  Co.  v.  Joesting  [Minn.] 
104  N.  W.  830. 

96.  Roberson  v.  Wampler,  104  Va.  380,  51 
S.  E.  835. 

97.  In  determining  whether  a  sale  was  by 
the  acre,  recitals  in  the  deed  are  not  con- 
clusive, but  the  contract  of  which  the  deed 
is  but  an  expression  may  be  proved.  Rich  v. 
Scales  [Tenn.]  91  S.  W.  50.  The  recital  in 
a  deed  that  the  tract  conveyed  contains  a 
certain  number  of  acres,  more  or  less,  is  a 
representation  of  the  opinion  of  the  grantor, 
and  not  a  covenant  to  convey  such  acreage  or 
restrict  the  grant  to  such  quantity.  Foster 
V.  Byrd  [Mo.  App.]  96  S.  W.  224.  A  deed  am- 
biguous as  to  whether  a  sale  was  by  the  acre 
or  in  gross,  and  as  to  wliether  an  implied 
warranty  of  quantity  was  intended,  is  prima 
facie  a  sale  in  gross  without  such  warranty. 
Winton  v.  McGraw    [W.   Va.]   54   S.   E.   506. 

98.  Rich  v.  Scales  [Tenn.]  91  S.  W.  50.  A 
deed  of  several  tracts  reciting  that  some  of 
the  tracts  contained  a  certain  number  of 
acres,  more  or  less,  and  reciting  a  bulk  sum 
as  the  consideration,  does  not  show  a  sale  of 
a  certain  acreage  as  so  much  per  acre,  nor 
•warrant  any  certain  quantity.  Hendricks  v. 
Vivion  [Mo.  App.]   94   S.  W.   318. 

99.  Rich    V.    Scales    [Tenn.]    91    S.    W.    50. 


A  positive  affirmation  of  the  quantity  of  land 
conveyed  is  a  representation  upon  which  the 
grantee  is  presumed  to  have  relied.  Parol 
evidence  is  admissible  to  show  that  the  state- 
ment was  not  relied  upon,  but  not  to  show 
that  it  was  not  made.  Winton  v.  McGraw 
[W.  Va.]   54  S.  E.  506. 

1.  Chapman  v.  Hamblet,  100  Me.  454,  62  A. 
215;  Shartenberg  v.  Ellbey  [R.  I.]  62  A.  979; 
Hart  V.  Saunders  [Neb.]  105  N.  W.  709. 
Where  there  is  a  latent  ambiguity  as  to  a 
boundary  occasioned  by  disagreement  be- 
tween monuments  on  the  one  hand  and  mag- 
netic courses  on  the  other,  specified  in  tlie 
description.  Casto  v.  Baker  [W.  Va.]  53  S. 
E.  600.  Parol  evidence  of  circumstances  at- 
tending the  transaction  is  admissible,  where 
a  deed  is  ambiguous  as  to  where  land  was 
sold  by  the  acre,  or  in  gross,  to  aid  in  con- 
struing the  deed,  but  not  to  prove  in  point  of 
fact  a  sale  by  the  acre.  Winton  v.  McGraw 
[W.  Va.]  54  S.  E.  506.  A  witness  to  a  deed 
bearing  a  certain  date  may  testify  that  a 
deed  bearing  a  later  date  is  the  same  one 
witnessed  by  her,  the  date  having  been  clian- 
ged,  consideration  increased,  and  other  prop- 
erty included.  City  of  St.  Joseph  v.  Baker, 
113  Mo.  App.  691,  88  S.  W.  1122.  Where  a 
deed  is  ambiguous  to  to  whether  a  vrarranty 
of  quantity  was  intended,  because  of  a  posi- 
tive affirmation  of  the  quantity,  parol  evi- 
dence of  the  circumstances  attending  the 
transaction  is  admissible  in  determining  by 
construction  whether  such  implied  warranty 
wasi  intended.  V\Mnton  v.  McGraw  [W.  Va.] 
54  S.  E.  506.  Evidence  insufficient  to  show 
that  failure  to  except  a  right  of  way  previ- 
ovisly  granted  was  not  due  to  mutual  mis- 
take. Foster  v.  Byrd  [Mo.  App.]  96  S.  W. 
224. 

2.  See  ante  §  1,  A  consideration.  It  is 
competent  to  show  a  parol  reservation  of 
rents  for  the  current  year  as  explaining  the 
consideration.  Such  evidence  does  not  con- 
tradict the  deed,  though  no  such  reservation 
is  contained.  Applegate  v.  Kilgore  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  17,  91  S.  W.  238. 

3.  Where  the  consideration  is  stated  as  a 
certain  sum  and  the  tract  is  described  by 
metes  and  bounds,  it  is  not  permissible  to 
show  by  parol  that  the  sale  was  by  the  acre, 
and  that  the  tract  contained  a  less  number 
of  acres  than  was  paid  for.  Hendricks  v, 
Vivion  [Mo.  App.]  94  S.  W.  318. 


7  Cur.  Law. 


DEEDS  OF  COXYEYAXCE 


1113 


evidence  of  snrrouncling  circumstenoes  will  throw  on  the  transaction.*  Parties  to 
a  deed  are  presimied  to  have  been  influenced  and  controlled  by  facts  of  which  they 
had  knowledge,  rather  than  by  things  of  which  they  Icnew  not." 

Covenants^  are  to  be  so  construed  as  to  carry  into  effect  the  intentions  of  the 
parties,  which  is  to  be  collected  from  the  entire  instrument  and  the  circumstances 
suiTounding  its  execution.'^  General  covenants,  whether  expressed  or  implied 
from  the  use  of  statutory  terms,  are  not  restricted  in  their  operation  by  special  cove- 
nants, unless  they  ai-e  irreconcilable,  or  unless  the  limited  covenant  refers  to  or  is 
connected  with  the  general  one  in  such  manner  as  to  show  an  intention  to  restrain 
the  force  of  the  general  covenants.^ 

Alterations  and  interlineations^  made  after  execution  and  deliver^',  but  prior 
to  recordation,  \n.il\  the  consent  of  the  parties,  does  not  affect  tlie  validity  of  the 
deed  as  between  them.^° 

Designation  of  parties}^ — Descriptive  words  after  the  name  of  a  part}'  will 
not  operate  to  diminish  the  estate  conveyed  to  him.^^  The  word  "cliildren"  is  a 
word  of  pm-chase  and  not  of  limita,tion,^^  and  may  be  construed  to  include  or  ex- 
clude grandcliildren."  In  a  deed  to  a  lining  person  "and  his  heirs,"  the  clause 
"and  his  heirs"  may  be  rejected  as  surplusage,"  unless  a  statutory  construction 
has  been  placed  upon  such  term,^*'  or  it  may  be  construed  to  mean  "children."^^ 
"Legatee"  may  be  construed  as  "devisee."^* 


4.  Though  a  patent  ambiguity  cannot  be 
made  certain  by  parol  evidence  as  to  the  in- 
tention of  the  parties,  yet  in  construing-  the 
deed  the  court  is  entitled  to  the  light  evi- 
dence of  surrounding  circumstances  will 
throw  on  the  transaction  in  order  to  deter- 
mine what  property  was  intended  to  be 
conveyed.  Reynolds  v.  Lawrence  [Ala.]  40 
So.  576. 

5.  Caste  V.  Baker  [W.  Va.]  53  S.  E.  600. 

6.  See  5  C.  L.  974.  See,  also.  Covenants 
for  Title.  7  C.  L>.  1004. 

7.  Applying  this  rule  to  the  construction 
of  the  instrument  in  the  present  case,  the 
covenant  was  that  the  water  to  be  supplied 
by  the  covenantor  was  to  be  water  derived 
from  water  rights  which  were  the  subject- 
matter  of  the  agreement  between  the  parties-. 
Atlanta,  K.  &  N.  R.  Co.  v.  McKinney,  124  Ga. 
929,  53  S.  E.  701.  The  purchaser  of  water 
rights  upo«  a  parcel  of  land  covenanted  with 
the  vendor,  who  was  the  owner  of  adjacent 
land,  to  carry  sufficient  water  to  the  resi- 
dence of  the  covenantee  for  its  ample  use, 
held  a  covenant  running  with  the  land  and 
binding  on  a  successor  in  title  of  the  cove- 
nantor.    Id. 

8.  A  covenant  to  warrant  and  defend  the 
title  against  spec-ified  persons  limits  the 
general  covenant  of  warranty.  Miller  v. 
Bayless,  194  Mo.  630,  92  S.  V\^  482. 

9.  See  5  C.  L..  974.  See,  also,  Alteration 
of  Instruments,   7   C.   L.   115. 

10.  Made  for  the  purpose  of  altering  the 
estate  conveyed.  Hunt  v.  Nance  [Ky.]  92  S.  W. 
6.  Where  a  second  deed  was  executed  to 
take  the  place  of  a  prior  quitclaim  deed,  and 
a  warranty  deed  blank  form  was  used,  the 
erasure  of  words  necessary  to  make  it  con- 
form to  the  quitclaim  deed  was  immaterial. 
Wilder  v.  Aurora  DeKalb  &  R.  Elec.  Traction 
Co.,  21S  111.  493,  75  N.  E.  194.  As  between 
the'  parties  a  deed  may  be  corrected  to  cover 
rremi"=ies  Intended  to  be  conveyed.  Austin 
V.  Brown  [Xeb.]  106  N.  W.  30. 


11.  See  5  C.  L,.  974.  A  deed  to  one,  his 
wife  and  their  heirs,  including  children  of 
the  wife  by  a  former  marriage,  sufflciently 
designates  as  grantees  the  wife's  children, 
so  designated,  living  at  the  time  the  deed  was 
made.  Darden  v.  Timberlake,  139  N.  C.  181, 
51  S.   E.   895. 

12.  The  word  "administrator"  in  a  deed  to 
a  person  as  such  is  descriptive  only.  Love  v. 
Love  [Kan.]  83  P.  201. 

13.  A  deed  to  one,  to  have  and  to  hold 
to  himself  "and  his  children,"  gives  the 
grantee  named  a  life  estate,  remainder  to 
his  children,  born  and  unborn.  Brumley  v. 
Brumley  [Ky.]   89  S.  W.  182. 

14.  "Children"  in  a  deed  of  trust  giving  to 
a  second  life  tenant's  children  a  fund,  held 
not  to  mean  grandchildren.  Train  v.  Davis, 
49   Misc.    162,    98   N.   T.   S.    816. 

15.  A  living  person  cannot  have  heirs. 
Darden  v.  Timberlake,  139  N.  C.  181,  51  S.  E. 
895.  In  a  deed  of  trust  to  one  or  his  sur- 
vivors, empowering  tlie  trustee  to  deed  to 
the  heirs  of  G.  if  H.  had  no  issue,  and  if 
he  did  to  the  heirs  of  H.,  the  word  "heirs" 
was  held  not  to  be  used  in  connection  with* 
the  trustee's  estate,  and  he  was  held  to  have 
a  fee.  Smith  v.  Proctor,  139  N.  C.  314,  51  S. 
E.   889. 

16.  Under  Code  §  1329,  providing  that  any 
limitation  to  the  heirs  of  a  living  per- 
son shall  be  construed  to  his  children,  a 
deed  to  the  heirs  of  a  living  person  is  a 
valid  deed  to  his  children.  Campbell  v. 
Everhart,  139  N.  C.  503,  52  S.  E.  201.  "Limi- 
tation" means  creation  of  an  estate.  Id.  A 
deed  to  the  heirs  of  a  living  person  carries 
title  to  the  grantee's  children  as  tenants  in 
common,  including  an  unborn  child.  Code 
§  1328,  provides  that  a  child  en  ventre  sa 
mere  Is  capable  of  taking  by  deed.     Id. 

17.  "Heirs"  construed  as  children  where 
the  children  of  a  living  person  are  referred 
to,   and   from   the   language   of  the   deed   and 
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Description  of  property  conveyed}^ — The  description  is  to  be  interpreted  by  a 
leferenoe  to  all  tlie  calls  and  every  call  is  to  be  answered  if  it  can  be  consistently 
done.-**  Where  any  part  of  the  description  is  false  and  must  be  rejected  as  an  er- 
ror, the  general  ride  of  construction  is  that  the  paxticidar  or  special  description  \nll 
control  the  general  one.-^  A  description  with  reference  to  a  map  or  plat,--  or  to 
another  deed,^^  will  be  construed  as  embodying  such  other  instrument.  Well  knoA^ai 
abbreviations  are  to  be  given  effect.-*  Inadvertent  misuse  of  terms  is  to  l)e  ig- 
nored.^^  Parol  evidence  is  admissible  to  identify  the  property^®  or  to  fit  the  de- 
scrii>tion  to  the  premises,^'^  but  not  to  correct  a  call.^*  The  fact  that  two  descrip- 
tions of  the  property  are  contained  therein  does  not  avoid  the  deed.-®  A  false  state- 
ment in  a  description  otherwise  complete  and  accurate  will  not  frustrate  tJie  gi'ant.^" 

Quantum  of  estate  conveyedJ^ — A  deed  passes  title  to  all  it  purports  to  con- 
vey,^-  but  conveys  no  greater  estate^^  and  no  more  land^*  than  it  purports  to  con- 


other  circumstances  it  is  apparent  that  "chil- 
dren" was  intended.  Roberson  v.  Wampler, 
104  Va.   380,  51  S.   E.  835. 

IS.  The  word  legatee  in  a  deed  describing 
the  g'rantor  as  the  only  heir  an^  legatee 
of  a  certain  person.  Weigel  v.  Green,  218 
111.  227,  75  N.  E.  913. 

19.  See  5  C.  L.  976,  and  as  to  Invalidity 
of  deed  for  insufficient  description,  see  ante, 
§  1.     See,  also.  Boundaries,  7  C.  L.  446. 

20.  Chapman  v.  Hamblet,  100  Me.  454,  62 
A.  215. 

31.  Where  quantity  conflicts  with  bounda- 
ries, the  recital  as  to  quantity  will  be  reject- 
ed. Kendrick  .v.  Burchett  [Ky.]  89  S.  W. 
239.  Where  there  is  a  description  "by  metes 
and  bounds,  and  a  reference  to  some  other 
writing  for  a  further  description,  the  latter 
cannot  be  looked  to  to  enlarge  the  former. 
Schaffer  v.  Heidenheimer  [Tex.  Civ.  App.] 
96   S.   W.    61. 

22.  Board  of  Park  Com'rs  v.  Taylor  [Iowa] 
108  N.  W.  927.  Deed  containing  a  partial 
description  and  referring  to  another  deed  of 
the  same  premises  when  taken  together,  held 
to  describe  the  land  with  sufHcient  definite- 
ness.  Gudger  v.  White  [N.  C]  54  S.  E.  386. 
A  provision  that  the  description  shall  be 
according  to  a  certain  plat  is  sufficient. 
Eucher  v.  Overlees  [Ind.  T.]  89  S.  W.  1021. 
Evidence  sufficient  to  show  that  it  was  in- 
tended that  a  government  plat  and  not  a 
sketch  made  by  the  grantor  should  control 
the  description.  Id.  Map  and  field  notes 
referred  to  in  a  grant  may  be  considered 
in  aid  of  the  description  and  to  supply  words 

'omitted  therefrom.  Goodson  v.  Fitzgerald 
FTex.  Civ.  App.]  14  Tex.  Ct.  Rep.  424,  90  S. 
"W.  898.  A  plat  referred  to,  as  attached  to  the 
deed  and  made  a  part  of  it,  but  not  actually 
attached  and  subsequently  discredited  by 
language  of  the  deed  by  reason  of  its  being 
unreliable,  not  having  been  recorded,  and  its 
whereabouts  being  unknown,  is  controlled 
by  language  in  tlie  deed  describing  specific 
property,  esjpecially  as  against  third  persons 
who  have  acquired  property  on  faith  of  re- 
corded titles.  Wilson  v.  Hoffman,  115  La. 
903,   40   So.   328. 

23.  Deed  containing  a  partial  description 
recited  that  a  deed  to  the  same  tract  had 
been  made  by  a  certain  other  person,  held 
not  to  constitute  title  nor  color  of  title 
beyond  the  boundaries  defined  in  the  deed 
referred  to.  Gudger  v.  White  [N.  C]  54  S. 
E.   386. 


24.  The  abbreviations  in  a  tax  deed  "S. 
E.  4"  will  be  interpreted  as  meaning  "soutli- 
east  quarter"  where  it  is  explicitly  used  in 
another  part  of  the  same  instrument  as  the 
equivalent  of  these  words.  Kennedy  v. 
Scott    [Kan.]    83   P.   971. 

25.  Inadvertent  use  of  "diameters"  for 
"varas"  In  the  description  does  not  render 
the  deed  void  where  an  entire  league  is 
intended  to  be  conveyed,  which  is  designated 
by  name.  Goodson  v.  Fitzgerald  [Tex.  Civ. 
App.]   14  Tex.  Ct.  Rep.  424,  90  S.  W.   898. 

26.  A  description  as  a  tract  on  "Mill 
Pond  road  of  60  acres  more  or  less,"  and 
referring  to  another  instrument  containing 
a  description,  is  sufficient  to  authorize  the 
admission  of  parol  evidence  to  identify  the 
premises.  Hinton  v.  Moore,  139  N.  C.  44,  51 
S.  E.  787.  Where  a  description  by  quantity, 
location,  and  ownership,  viewed  in  the  light 
of  admissible  extraneous  evidence,  makes 
clear  the  intent  of  the  grantor  to  convey 
only  tlie  land  so  described,  and  the  other 
terms  in  the  description  are  equivocal  and 
uncertain  as  to  the  identity  of  the  land, 
the  deed  is  not  void  for  uncertainty,  but  will 
be  given  effect  according  to  the  manifest  in- 
tent as  gathered  from  the  instrument.  Barbour 
v.  Tompkins,  58  W.  Va.  572,  52  S.  B.  707. 

27.  Parol  evidence  is  admissible  to  show 
that  the  S.  %  and  N.  E.  %  of  the  N.  W.  M. 
section  29,  was  intended  to  be  the  S.  V2  of 
the  N.  W.  14,  and  the  N.  E.  %  of  the  N. 
AV.  Vi  of  the  section.  Reynolds  v.  Lawrence 
[Ala.]   40  So.  576. 

28.  Parol  evidence  is  not  admissible  to 
correct  a  call  except  in  actions  to  correct 
a  mistake.  This  rule  does  not  apply  however 
to  evidence  in  aid  of  a  call,  the  purpose  of 
which  is  to  remove  an  ambiguity.  Hamilton 
V.  Blackburn  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
721,  95  S.  W.  1094. 

29.  The  fact  that  a  deed  contains  two 
descriptions  of  the  land  conveyed  Is  im- 
material and  does  not  warrant  a  suit  in 
equity  for  reformation.  Wilson  v.  Legro 
[N.  H.]    63  A.    399. 

30.  Where  a  street  "vacated"  was  re- 
served, it  is  immaterial  that  a  portion  of 
such  street  had  never  been  vacated.  Lins 
V.   Seefeld,   126  Wis.   610,  105   N.  W.  917. 

31.  See  5  C.  L.   977. 

32.  A  deed  to  mineral  and  timber  on  a 
tract  of  land  described  as  beginning  at  a 
certain  point,  thence  to  a  stake  "on  the  top 
of    Log    Mountain,    thence    with    the    top    of 
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vey.  A  deed  can  convey  no  greater  estate  than  the  grantor  has/^  though  it  pur- 
ports to  convey  a  fee.^^  A  general  clause  in  a  conveyance  of  all  lands  owned  bv  the 
grantor  passes  title  to  all  the  real  estate  the  grantor  owns  at  the  time.""  A  deed  of 
a  freehold  passes  all  appurtenant  rights,^®  accretions/^  and  fixtures.**^     Land  can- 


Log  Mountain,"  carries  such  rights  in  the 
tract  to  the  top  of  such  mountain.  Brown- 
ing V.  Cumberland  Gap  Cannel  Coal  Co.  [Ky.] 
89  S.  W.  267.  Where  an  owner  conveyed  an 
undivided  one-fourth  of  certain  land  to  a 
person  and  subsequently  conveyed  an  un- 
divided three-fourths  to  him  by  a  deed  which 
was  not  recorded  until  after  the  grantee 
quitclaimed  the  entire  premises  to  another, 
which  deed  was  immediately  recorded,  held 
that  the  quitclaim  deed  conveyed  tlie  entire 
premises.  Lang  v.  Osceola  Consol.  Min.  Co. 
[Mich.]  13  Det.  Leg.  K.  474,  108  N.  W.  67S. 
A  conveyance  of  all  of  an  addition  to  a  city 
except  designated  lots  conveys  a  certain 
lot  not  designated  as  excepted.  T\'ilder  v. 
Aurora  DeKalb  &  R.  Elec.  Traction  Co.,  216 
111.  493,  75  N.  E.  194. 

33.  A  deed  of  a  life  estate  passes  no 
greater  interest,  thotigh  there  is  no  reserva- 
tion in  favor  of  the  grantor.  Evans  v.  Dun- 
lap  [Ind.  App.]  75  N.  E.  297.  A  deed  of  a 
right  of  way  'over  certain  land  for  con- 
structing and  maintaining  any  and  all  levees 
that  may  be  built  thereon  gives  only  one 
right  of  way,  and  where  one  levee  has  been 
constructed  the  grantee  may  not  construct 
another  on  a  different  line.  Board  of  Di- 
rectors of  St.  Francis  Levee  Dist.  v.  Bowen 
[Ark.]    95    S.    W.    993. 

34.  A  description  calling  for  "a  point  op- 
posite the  canal  which  is  the  dividing  line 
between  Mrs.  R.'s  homestead  and  the  tract 
hereby  conveyed,  thence  the  course  of  said 
canal,  and  with  said  homestead  line  of  Mrs. 
R.  to"  a  creek  named,  covers  no  part  of 
Mrs.  R.'s  homestead.  Dixon  v.  Jones,  139  N. 
C.  75,  51  S.  E.  903.  Where  the  owner  of 
land,  a  part  of  which  has  been  submerged, 
conveys  the  upland,  retaining  the  remainder, 
the  purchaser  upon  reappearance  of  the  sub- 
merged portion  can  include  it  within  his 
boundary  only  by  the  processes  of  accre- 
tion and  reliction.  Fowler  v.  Wood  [Kan.] 
85  P.  763.  T\'here  a  strip  off  a  certain  tract 
was  conveyed  for  railroad  purposes,  and 
the  tract  was  subsequently  acquired  by  one 
who  conveyed  fifty  acres  of  the  end  upon 
wliich  the  railroad  track  was  maintained,  and 
later  conveyed  the  entire  tract,  excepting  the 
fifty  acres  off  the  south  end  previously  con- 
veyed, it  was  held  that  the  conveyance  of 
the  fifty  acres  included  the  right  of  way. 
Korporal  v.  Robinson  [Ind.  App.]  78  N.  E. 
84. 

3.*.  A  deed  can  convey  no  greater  interest 
than  the  grantor  has.  Real  Property  Laws 
IS96.  p.  593,  c.  547,  §  210.  Perkins  v.  Storrs, 
99  X.  Y.  S.  849.  Under  a  deed  from  a  gran- 
tor, who  holds  by  deed  to  her  for  life  re- 
mainder to  the  heirs  of  her  body  and  three 
of  her  children,  the  grantee  takes  a  life 
estate  and  a  remainder  in  fee  of  the  interests 
of  the  children  signing  the  deed  who  sur- 
vive their  mother.  Clark  v.  Sires,  193  Mo. 
.',(i2,  92  S.  W.  224.  Where  one  cotenant 
quitclaims  his  interest  to  another,  a  volun- 
torv  deed  £rom  the  other  cotenants  in  parti- 
tion did   not  invest  him  with  any  new  right 


or  divest  his  grantee  of  rights  under  the 
quitclaim.  Foster  v.  Hobson  [Iowa]  107  N. 
W.  1101.  Where  one  who  has  no  interest  in 
land  joins  with  his  wife  who  has  a  life 
estate  in  a  warranty  deed  thereof,  the  pos- 
session delivered  under  the  deed  is  that  of 
the  wife  only,  and  the  husband  is  not  liable 
to  a  subsequent  grantee  for  breach  of  the 
covenant  of  v.'arranty.  Iowa  Loan  &  Trust 
Co.  V.  Fullen,  114  Mo.  App.  633,  91  S.  W. 
58. 

36.  A  deed  by  a  life  tenant  conveys  an 
estate  for  the  life  of  the  grantor  only, 
though  it  purports  to  convey  a  fee.  Weigel 
v.  Green,  218  111.  227,  75  N.  E.  913'  A  gran- 
tee relies  at  his  peril  on  recitals  in  his  deed 
that  his  grantor  is  sole  heir  and  legatee 
of  a  former  owner,  and  where  it  appears 
that  such  grantor  is  but  a  life  tenant,  such 
recitals  cannot  be  invoked  to  estop  per- 
sons entitled  to  the  remainder.     Id. 

37.  Chemung  Min.  Co.  v.  Hanley  [Idaho] 
81  P.  619.  A  deed  of  all  a  grantor's  prop- 
erty passes  title  to  a  vested  remainder  held 
by  him.  Roberts  v.  Roberts,  102  Md.  131,  62 
A.  161.  A  deed  in  the  form  prescribed  by 
section  1,  c.  72,  Code  1899,  containing  the 
words  "do  grant,"  though  it  contains  a 
covenant  of  only  special  warranty,  will  pass 
the  very  land  itself,  and  all  estate,  right, 
title,  and  interest  of  tlie  grantor  therein. 
Dunfee    v.    Childs    [W.    Va.]    53    S.    E.    209. 

38.  Easements  of  light,  air,  and  access, 
appurtenant  to  land  abutting  on  a  street, 
pass  with  a  conveyance  of  such  land.  Mc- 
Kenna  v.  Brooklyn  Union  El.  R.  Co.  [N.  T.] 
77  N.  E.  615.  Where  at  the  time  land  was 
sold  an  irrigation  ditch  was  pointed  out  and 
an  extra  price  charged  for  the  land  as  a 
consideration  of  the  right  to  use  the  ditch, 
the  right  to  use  it  was  a  quasi  easement,  and 
passed  under  the  provision  of  the  deed  con- 
veying privileges  and  appurtenances.  Fayter 
V.  North  [Utah]  83  P.  742.  Whatever  is 
in  use  for  the  land  as  an  incident  or  ap- 
purtenance passes  with  a  conveyance  of 
it,  whether  mentioned  or  not.  Ray  v.  Nally 
[Ky.]  89  S.  W.  486.  A  way  of  necessity 
passes  though  not  mentioned  in  the  deed. 
Graham  v.  Olson,  116  Mo.  App.  272,  92  S. 
W.  728.  Evidence  held  to  show  that  an  alley 
was  an  appurtenance  to  several  lots,  and  the 
right  to  use  it  passed  with  a  conveyance  of 
the  lots.     Cook  v.  Burton  [Ky.]  92  S.  W.  322. 

39.  A  transfer  by  member  of  a  govern- 
ment lot  abutting  on  a.  lake  without  words 
of  restriction  conveys  all  land  which  has 
become  a  part  of  such  lot  by  recession  of 
the  lake.  Sherwin  v.  Bitzer  [Minn.]  106 
N.   W.   104  6. 

40.  Attached  gas  ranges,  though  movable, 
may  by  agreement  of  the  parties  be  treated 
as  fixtures  and  pass  as  an  appurtenant  with- 
out special  mention.  "U^ynne  v.  Friedman, 
96  X.  Y.  S.  838.  A  contract  of  sale  in- 
cluding full  covenants  of  warranty  for  con- 
veying certain  premises  "with  gas  fixtures," 
etc.,  does  not  merge  in  the  conveyance  which 
does  not  mention  the  fixtures,  and  the  vendor 
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not  pass  as  appurtenant  to  land."  A  grant  T^-itli  appurtenances  does  not  convey 
a  mere  incidental  right  of  the  grantor  not  appurtenant  at  the  time  of  the  grant.*- 
Flats  pass  by  a  grant  of  the  ui>laiLd  unless  excluded  by  the  terms  of  the  gi-ant.*' 
The  principle  that  a  grant  carries  all  rights  of  the  grantor  necessary  to  the  enjoy- 
ment of  the  granted  premises  tacludes  only  such  rights  as  ai'e  essential  and  neces- 
sarily incident.**  A  warranty  deed  passes  title  subsequently  acquired  by  the 
grantor,*^  but  ordinarily  a  quitclaim  deed  passes  only  a  present  existing  interest 
and  the  grantee  gets  nothing  except  what  his  grantor  in  fact  owns  at  the  time  it  is 
executed,*^  except  in  partition  cases.*^  A  conveyance  of  land  bounded  by  a  public 
way  passes  the  fee  to.  the  center  thereof,**  if  such  fee  was  in  tlie  grantor*^  and  not 
excluded  by  the  terms  of  the  grant  ;^°  but  a  deed  wliich  calls  for  the  line  of  a  private 
road  and  gives  the  grantee  the  right  to  open  and  use  such  road  does  not  pass  title 
in  fee  to  any  part  of  such  road.^^  Under  a  deed  to  a  railroad  company  for  right  of 
way  purposes,  the  railroad  company  acquires  no  greater  rights  than  it  would  have 
had  it  acquired  the  land  by  condemnation  proceedings.^^  'Wliere  a  mortgage  passes 
tlie  leg'al  title,  a  deed  by  the  mortgagee  operates  as  a  conveyance  of  it  as  well  as  an 
assignment  of  the  mortgage  debt.^^  "Where  a  deed  operates  only  as  an  assignment 
of  a  mortgage,  subsequent  deeds  of  the  property  have  the  same  effect.^*  A  fee  may 
pass  though  the  word  "heirs"  is  not  used.^®  A  deed  to  one  and  her  bodily  heirs 
passes  all  the  estate  of  the  grantor.^®     A  deed  to  a  certain  person  ''"'and  her  bodily 


Is  bound  to  make  good  their  loss  where 
removed    by    a   third    person.     Id. 

41.  Moss  V.  Chappell  [Ga.]  54  S.  B.  968. 
Flats  do  not  pass  as  appurtenant  to  the  up- 
land where  they  are  outside  the  express 
boundaries  of  the  grant,  even  though  the 
grant  contain  "together  with  all  the  privi- 
leges and  appurtenances  thereto  belonging." 
Whitmore  v.   Brown,    100  Me.   410,   61   A.    985. 

43.  Muscogee  Mfg.  Co.  v.  Eagle  &  P.  Mills 
[Ga.]    54   S.   E.   1028. 

43.  Whitmore  v.  Brown,  100-  Me.  410,  61 
A.   985. 

44.  Right  of  grantor  to  use  water  power, 
necessary  only  on  occasions  of  drouth,  held 
not  to  pass.  Muscogee  Mfg.  Co.  v.  Eagle 
&  P.  Mills  [Ga.]   54  S.  E.  102S. 

45.  Where  a  deed  antedated  a  patent  of 
the  land  executed  to  the  grantor  by  the 
United  States.  Wood  v.  Smith,  igs  Mo.  484, 
91    S.    W.    85. 

46.  Knight  v.  Dalton  [Kan.]  83  P.  124. 
Evidence  held  to  show  that  it  was  not  in- 
tended that  a  quitclaim  deed  should  pass  a 
possibility  of  inheritance.  Id.  A  purchaser 
in  a  quitclaim  deed  takes  subject  to  all  ex- 
isting eqtiities.  Byron  Reed  Co.  v.  Klabunde 
[Neb.]  108  N.  W^.  133.  A  grantee  in  a  quit- 
claim deed  from  an  owner  whose  title  was 
extinguished  by  a  tax  deed  acquires  no 
title  as  against  the  grantee  in  the  tax  deed. 
Williams  v.  Conroy  [Colo.]  83  P.  959.  Where 
a  deed  contains  no  warranty,  a  title  subse- 
quently acquired  by  the  grantor  does  not 
pass  by  estoppel.  Caldwell  v.  New  York  & 
H.  R.  Co..  97  N.  T.  S.  588. 

47.  Quitclaim  deed  passes  after-acquired 
title  in  partition  cases.  Chambers  v.  Wilcox, 
3  Ohio  N.  P.    (N.  S.)   2G9. 

48.  A  description  to  an  object  upon  the 
side  of  a  highway,  thence  along  the  high- 
way, passes  title  to  the  center  of  such 
highway.  Van  Winkle  v.  Van  Winkle  [N. 
T.]  77  N.  E.  33.  Description  construed  and 
held    to    include   a   part   of   a   street    subject 


to  a  public  easement.  Lins  v.  Seefeld,  126 
Wis.  610,  105  N.  W.  917.  A  deed  by  one  who 
has  title  to  the  middle  of  a  public  road 
carries  title  up  to  such  boundary.  Neely 
V.    Philadelphia,    212   Pa.   551,    61   A.   1096. 

49.  Where  a  street  was  laid  out  as  60 
feet  wide  and  conveyed  to  the  city,  but 
on  a  later  map  was  shown  to  be  improved 
76  feet  wide,  a  deed  by  number  of  a  lot 
abutting  on  such  street  purporting  to  con- 
vey a  certain  number  of  square  feet  does  not 
pass  title  to  the  eight  feet,  but  at  most  but 
an  easement  over  it.  Weiss  v.  Schweitzer, 
47  Misc.  297,  95  .N.  Y.  S.  923. 

50.  A  conveyance  of  a  lot-  according  to  a 
plat  describing  it  as  the  soutb  53  feet  of 
tlie  lot,  "aside  from  B.  street  vacated,"  passes 
no  title  to  any  portion  of  B.  street  abutting 
on  the  property  conveyed.  Lins  v.  Seefeld, 
126  Wis.  610,  105  N.  W.  917.  Where  prior 
to  the  execution  of  a  deed  the  parties 
measured  the  tract  from  the  side  of  a  road, 
and  it  was  understood  that  no  part  of  the 
road  was  to  be  conveyed,  the  grantor  is 
not  estopped  to  assert  that  no  part  of  the 
road  was  transferred  by  the  fact  that  the 
deed  included  a  portion  of  it.  Graham  v. 
Olson,   116   Mo.  App.   272,  92   S.  W.   728. 

51.  Clayton  v.  Gilmer  County  Ct.,  58  W. 
Va.   253,   52   S.  B.   103. 

52.  Shepard  v.  Suffolk  &  C.  R.  Co.,  140 
N.    C.    391,    53    S.    B.    137. 

53.  Sadler  v.  Jefferson,  143  Ala.  6C9,  39 
So.    380. 

54.  Nash  V.  Northwest  Land  Co.  [N.  D.] 
108  N.  W.   792. 

55.  Under  the  rule  that  the  word  'aieirs" 
is  not  essential  to  the  conveyance  of  a 
fee,  a  writing  by  a  husband  stating  that 
for  a  consideration  of  one  dollar  he  gave 
his  wife  a  house  and  lot  is  sufHcient  to  en- 
title her  to  the  fee.  Cowdrey  v.  Cowdrey 
[N.  J.  Eq.]  64  A.  98. 

56.  Hence,  where  the  grantor  Vas  ordered 
by    decree    of    court    to    convey    to    another. 
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heii-s"  conveys  to  the  first  taker  a  life  estate  and  the  fee  to  her  issue  -R-hen  born.^^ 
"Heirs"  is  a  word  of  inheritance  and  not  of  purchase/^  unless  it  is  construed  as 
"chjldren."^^  It  is  generally  provided  by  statute  that  fee  tail  estates  are  converted 
into  fee  simple.®**  In  determining  the  nature  of  the  estate  created,  the  rule  of 
construction  that  the  intention  of  the  grantor  controls,  applies. *^^  AYlien  a  deed 
on  its  face  pur]3orts  to  be  an  absolute  grant,  parol  evidence  is  not  admissible  to 
show  that  the  grantor  reserved  an  easement  or  that  the  grantee  agreed  to  conve}' 
one  to  him/^  but  parol  evidence  is  admissible  to  show  what  is  meant  by  "privileges 


on  the  ground  that  the  words  "bodily  heirs" 
v/as  improperly  incorporated  in  the  deed, 
the  latter  deed  could  not  operate  to  divest 
such  bodily  heirs  of  their  title.  Teel  v. 
Dunnihoo    [111.]    77    N.    E.    906. 

57.  Teel  V.  Dunnihoo  [111.]  77  N.  E.  906. 
A  conveyance  by  husband  to  wife  and  such 
children  as  she  might  have  by  the  grantor 
at  the  time  of  her  death,  or  the  descendants 
of  any  such,  gives  the  wife  a  life  estate 
and  the  children  a  defeasible  fee  subject 
to  be  defeated  by  their  death  prior  to  their 
mother's.  McCready  v.  Morris  [Ky.]  94  S. 
"W.  24.  A  deed  from  father  to  a  son  for 
life  remainder  to  his  descendants,  ■where  the 
son  ■tvas  an  only  heir  and  died  after  his 
father  without  issue,  the  land  went  to  the 
son's  heirs  at  law  and  not  to  his  father's. 
Baxter  v.  Bryan  [Ky.]  94  S.  W.  633.  Un- 
der Rev.  Codes  1905.  §  1578,  where  an  estate 
in  fee  tail  is  created,  the  grantee  takes 
a  fee.  A  deed  to  a  married  -woman  and 
her  heirs  by  h.er  then  husband  gives  her 
a  fee.  Jones  v.  Ragsdale  [N.  C]  53  S.  E. 
842. 

5S.  A  deed  by  husband  to  wife  of  a  life 
estate  reversion  to  the  grantor  if  living, 
or  to  his  heirs  if  dead,  does  not  create  a 
remainder  in  the  children  of  the  grantor 
so  as  to  deprive  them  of  power  to  convey 
a  fee  of  the  property.  Dooley  v.  Good- 
win [Ky.]  93  S.  W.  47.  A  deed  to  one  for 
life,  remainder  to  the  grantor  should  he 
survive  the  grantee,  otherwise  to  the  gran- 
tor's heirs,  creates  an  estate  in  reversion 
in  the  grantor,  and  his  heirs  take  nothing 
by  purchase.  Robinson  v.  Blankinsliip 
[Tenn.]  92  S.  W.  854. 

59.  In  a  deed  of  trust  to  one  to  hold 
for  the  benefit  of  another  during  his  life, 
and  if  the  beneficiary  did  not  leave  law- 
ful issue  to  his  heirs,  but  if  he  did  the 
trustee  to  deed  to  the  "heirs  of  H.,"  H.  does 
not  take  a  fee.  "Heirs  of  H."  means  "chil- 
dren" living  at  his  death.  Smith  v.  Proctor, 
139   N.   C.    314,   51   S.  E.    8S9. 

«0.  Rev.  Code  1905,  §  1583.  providing  that 
a  limitation  to  the  heirs  of  a  living  per- 
son shall  be  deemed  to  be  to  his  children, 
applies  only  where  there  is  no  precedent 
estate  granted  to  a  living  person,  and  v.-here 
a  fee  tail  special  is  created  wliich  under  § 
1578  is  converted  into  a  fee,  the  first  taker 
takes  the  fee.  Jones  v.  Ragsdale  [N.  C]  53 
S.    E.    842. 

61.  A  deed  to  a  husband  and  wife  and 
their  heirs,  including  children  of  the  wife 
by  a  former  marriage,  creates  an  estate  in 
common  in  the  grantees.  Darden  v.  Tim- 
berlake,  139  N.  C.  181,  51  S.  E.  S95.  An  abso- 
lute conveyance  to  one  subject  to  a  life 
estate  in  the  grantor,  but  providing  that 
'if    the    grantee    die    without    issue    the    deed 


should  be  void,  conveys  a  vested  remainder, 
defeasible  on  the  death  of  the  grantee  with- 
out issue  during  the  existence  of  the  life 
estate,  but  if  th#  grantor  die  first,  he  takes 
a  fee  not  defeasible  by  his  death  without 
issue.  Morgan  v.  Long  [Ky.]  90  S.  W.  1042. 
A  deed  of  a  perpetual  easement  "over  and 
upon"  certain  premises,  and  also  certain 
other  premises,  transfers  an  easement  over 
the  last  mentioned  as  well  as  over  the  first 
mentioned  lots;  words  "over  and  upon"  pre- 
ceding the  first  mentioned  premises  being 
supplied  by  intendment  immediately  preced- 
ing the  description  of  the  last  mentioned 
premises.  Security  Trust  Co.  v.  Joesting 
[Minn.]  104  N.  W.  830.  Under  a  deed  to  a 
husband  and  wife,  where  the  wife  vras  to 
control  the  property  during  her  life  but 
without  power  to  convey  unless  the  deed  was 
joined  in  by  her  husband,  it  being  intended 
that  if  the  property  was  not  disposed  of 
during  her  life  it  should  vest  in  the  children 
of  the  grantees,  it  is  held  that  on  the  death 
of  the  husband  the  wife  had  only  a  life 
estate.  Burnett  v.  Piercy  [Cal.]  86  P.  603. 
A  Ideed  to  a  mother  "for  and  during  her 
natural  life,  and  at  her  death  to  be  and 
remain  the  property  of  her  children,"  creates 
a  trust  in  favor  of  the  children  and  gives 
them  a  remainder  in  fee.  Sears  v.  Palmer, 
109  App.  Div.  126,  95  N.  Y.  S.  1023.  "U'^here 
a  deed  gives  as  an  appurtenance  to  land 
conveyed  the  right  to  open  and  use  a  pri- 
vate road  along  one  side  of  the  tract,  it 
is  presumed  that  the  grantor  did  not  intend 
to  retain  a  very  long  and  narrow  strip 
between  the  tract  conveyed  and  the  road; 
and  where  such  road  is  described  as  intended 
to  run  between  the  tract  and  adjacent  land 
of  a  third  person,  it  is  presumed,  in  the 
absence  of  circumstances  indicating  the  con- 
trary, that  the  grantor  did  not  intend  to  re- 
tain a  strip  between  the  road  and  such 
adjacent  lands  so  narrow  as  to  be  of  no 
practical  use  to  him.  Clayton  v.  Gilmer 
County  Court,  58  W.  Va,  253,  52  S.  E.  103. 
A  conveyance  to  a  municipality  for  "market 
purposes"  is  not  one  for  the  maintenance  of 
a  slaughter  house.  Bird  v.  Grout,  106  App. 
Div.  159,  94  N.  T.  S.  127.  "Convey,"  in  an 
indorsement  on  a  plat  by  the  owner  "I  hereby 
dedicate  and  convey,"  does  not  convey  the 
fee  of  streets,  in  the  absence  of  an  effective 
statutory  dedication.  City  of  Leadville  v. 
Coronado  Min.  Co.  [Colo.]  86  P.  1034.  A 
contract  by  which  a  landowner  grants  a 
railroad  right  of  way  over  his  lands  and 
covenants  to  execute  a  deed  in  fee  simple, 
where  required  to  do  so,  vests  in  the  rail- 
road company  an  easement  only.  South 
Penn.  Oil  Co.  v.  Calf  Creek  Oil  &  Gas  Co.,. 
140    F.    507. 


1113 


DEEDS  OF  COXVEYAXCE  8  3. 


7  Cur.  Law. 


and  appurtenances."^^  A  deed  of  standing  timber  specifjdng  no  time  within  wliieli 
to  remove  it  gives  a  reasonable  time.*'*  What  is  a  reasonable  time  depends  on  the 
circumstances  of  each  case.^^  The  execaition  and  delivery  of  a  trust  deed  pas.ses 
a  pr^ent  interest  to  the  beneficiar}',  though  enjoyment  of  the  estate  be  postponed.*'*' 
That  a  grantor  reserves  the  right  to  revoke  the  trust  created  by  liis  deed  does  not 
prevent  the  passing  of  a  present  interest.*'^ 

A  reservation'^^  is  limited  to  some  part  of  the  estate  whicli  would  otherwise 
pass/"  and  an  exception  is  a  part  excepted  from  that  which  is  granted.'^**  Whetlier 
language  used  constitutes  a  reservation  or  exception  depends  on  the  intention  of 
the  parties  as  evinced  by  a  construction  of  the  entire  instrument  in  the  light  Ol 
surrounding  circumstances.'^  An  attempted  reservation  of  inseparable  appurten- 
ances, or  right  of  action  for  their  destruction  or  invasion,  is  without  effect ;' ^  but 
though  such  reservation  is  ineffectual  to  create  a  trust,  it  does  create  a  resulting  trust 
by  virtue  of  which  the  grantee  becomes  trustee  for  his  grantor  for  money  received 
or  judgment  recovered  for  invasion  of  such  easements,'"  and  such  grantee  is  the 
only  person  who  can  sue  for  damages  thus  caused  or  execute  a  release  in  satisfac- 
tion thereof.'*     In  order  that  property  included  may  be  excepted,  the  intention 


62.  Hubenthal  v.  Spokane  &  I.  R.  Co. 
[Wash.]   86  P.   955. 

63.  W^here  a  deed  included  privileges  and 
appurtenances,  etc.,  and  it  was  admitted  that 
a  right  to  water  from  a  certain  ditch  for 
irrigation  purposes  passed  and  the  grantee 
claimed  the  right  to  use  water  from  another 
ditch,  parol  evidence  of  the  acts  and  declara- 
tions of  the  grantor  with  reference  to  such 
additional  ditch,  both  prior  and  subsequent 
to  the  conveyance,  was  admissible  to  explain 
what  was  intended  to  pass.  Fayter  v.  North 
[Utah]    S3    P.    V42. 

64.  What  is  a  reasonable  time  depends  on 
the  circumstances  of  the  case.  Liston  v. 
Chapman  &  D.  Lumber  Co.  [Ark.]  91  S.  W. 
27.  .  Where  after  conveying  standing  timber 
the  grantor  conveys  the  land  subject  to  the 
conveyance  of  the  timber,  only  the  time 
subsequent  to  the  execution  of  the  second 
deed  is  to  be  considered  in  determining 
v/hat  is  a  reasonable  time  as  lietween  the 
two  grantees.  Id.;  Car.son  v.  Three  States 
Lumber    Co.    [Tenn.]    91    S.    W.    53. 

65.  The  condition  of  the  land,  its  accessi- 
bility, whether  subject  to  overflow,  and  the 
effect  of  such  overflow  as  hindering  removal 
of  the  timber,  the  amount  of  timber  and 
facilities  of  the  grantee  for  removing  it. 
Carson  v.  Three  States  Lumber  Co.  [Tenn.] 
91  S.  W.  53.  10  years  held  not  unreasonable 
in  this  case.  Id.  A  deed  to  standing  timber 
"where  the  same  is  cut,"  the  grantee  to  have 
15  years  to  remove  it  after  they  commence 
to  cut,  conveys  a  present  interest  in  such 
timber,  defeasible  as  to  all  timber  not  re- 
moved within  15  years.  Hawkins  v.  Golds- 
boro  Lumber  Co.,  139  N.  C.  160,  51  S.  E. 
S52. 

66.  67.  Lewis  v.  Curnutt  [Iowa]  106  N.  W. 
914. 

68.  See  5  C.  L.  979.  Under  a  reservation 
"said  first  party  J.  M.  A.  reserves  and  still 
owns  all  timber,"  etc.,  and  requiring  the 
same  to  be  removed  within  a  specified  time 
the  grantor  does  not  hold  absolute  title, 
but  such  timber  as  remains  unsevered  at  the 
expiration  of  the  period  limited  is  the  prop- 
erty of  the  owner  of  the  land.  Adkins  v. 
Huff,  58  W.  Va.   645,   52  S.  E.   773. 


69.  T'nder  a  reservation  of  timber  and  a 
provision  that  the  grantor  should  pay  all 
taxes  on  the  land  until  he  should  give  a  re- 
lease of  such  timber,  the  grantor  under  Rev. 
St.  1898,  §  1081,  is  required  to  pay  only 
such  taxes  as  had  become  a  lien  prior  to  the 
release.  Sniveley  v.  Keystone  Lumber  Co. 
[Wis.]  108  N.  W.  215.  A  reservation  of  a 
right  to  connect  wash  lines  from  the  yard 
on  the  property  conveyed  to  the  yard  on 
other  propertj''  owned  by  the  grantor  re- 
serves an  easement  in  favor  of  the  occupants 
of  the  lot  conveyed  to  maintain  wash  lines 
between  the  points  designated.  Steiner  v. 
Peterman  [N.  J.  Eq.]  63  A.  1102.  A  partition 
deed  from  a  -widow  and  several  children  to 
one  child  of  a  fee,  except  a  life  claim  in 
the  widow,  reserves  a  life  estate  in  the 
premises  to  the  widow.  Senterfeit  v.  Shealy, 
71  S.  C.  259,  51  S.  E.  142. 

70.  A  deed  of  an  entire  lot  with  the  ex- 
ception of  one-half  of  a  double  house  car- 
ries title  to  everything  except  one-lialf  the 
double  house.  Hads  v.  Tiernan,  213  Pa.  44, 
62    A.    172. 

71.  Gill  v.  Fletcher  [Oliio]  78  N.  E.  433. 
Where  a  fe&  owner  conveys  the  fee  reserv- 
ing a  half  interest  in  the  minerals  in  the 
land  declaring  that  the  grantee,  his  heirs 
and  assigns  shall  hold  the  land  and  its 
appurtenances  "the  half  of  the  mineral 
only  excepted,"  an  exception  of  the  fee  of  the 
minerals  is  created.  Id.  Deed  to  one  "ex- 
cepting and  reserving"  a  strip  for  a  right 
of  way,  the  grantee  however  to  have  the 
right  to  fence  the  strip  leaving  gates  for 
the  use  of  the  grantor,  his  heirs  and  as- 
signs, held  an  exception  in  view  of  the  fact 
that  the  grantor  deeded  this  strip  away  the 
same  day.  Pritchard  v.  Lewis,  125  Wis.  604, 
104  N.  W.  989.  A  provision  reserving  to 
parties  of  the  first  part  all  rights,  privileges, 
and  benefits  secured  by  an  oil  lease  previous- 
ly executed,  with  power  to  renew,  change, 
or  modify  the  same,  constitutes  an  ex- 
ception and  not  a  reservation.  Moore  v. 
Griffin  [Kan.]  83  P.  395. 

72.  Light,  air,  and  access  to  land  abutting 
on  a  street.  McKenna  v.  Brooklyn  Union 
El.  R.  Co.   [N.  Y.]    77  N.  E.   «16. 
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to  except  must  be  expressed  in  clear  and  cert-ain  terms."^  A  reservation  of  stand- 
ing timber  converts  it  into  personal  property  and  tlie  title  of  the  grantor  is  abso- 
liit€."^  Under  a  reservation  of  standing  timber  and  a  right  of  way  to  and  from 
the  same,  the  grantor  has  a  reasonable  time  within  which  to  remove  it,"'  but  no 
longer.'®  A  reservation  is  to  be  construed  so  as  to  give  effect  to  the  intent  of  \he 
parties."^  A  reser\^ation  couched  in  ambiguous  language  is  controlled  by  the  graut- 
ing  clause  which  requires  no  explanation.^*'  Though  an  estate  in  favor  of  a  third 
person  cannot  be  created  by  reservation,  yet,  when  the  grantor  owns  only  a  re- 
mainder after  the  life  of  a  tliird  person,  his  deed  may  properly  except  the  life  es- 
tate. ^^ 

Conditions  and  restrictions.^' — Whether  a  condition  is  precedent  or  subsequent 
is  a  question  of  intention.^^  Conditions  subsequent^*  are  not  favored/^  and  must 
be  created  by  express  terms,^®  and  if  it  is  doubtful  whether  terms  Used  create  a 
condition  or  a  covenant,  they  will  be  construed  as  creating  a  covenant.- '     The  fact 


73,  74.  McKenna  v.  Brooklyn  Union  El. 
R.    Co.    [N.   Y.]    77   X.   E.   615. 

75.  Where  one  who  promised  to  deed  cer- 
tain land  to  a  railroad  company  upon  cer- 
tain conditions,  but  subsequently  included 
such  land  in  a  deed  to  another  subject  to  the 
promise,  and  included  a  reversionary  right 
to  a  portion  of  the  land  used  by  the  railroad 
in  case  it  gave  up  its  rights,  the  strip 
promised  to  the  railroad  was  not  excepted. 
Littlejohn  v.  Chicago,  etc.,  R.  Co.,  219  Ind. 
584.   76  N.  E.   S40. 

76.  A  time  limitation  within  which  to 
remove  it  renders  unlawful  its  continuance 
on  the  land  after  expiration  of  such  time. 
Dyer  v.  Hartshorn   [N.  H.]   63  A.  231. 

77.  Decker    v.    Hunt,    08    N.    T.    S.    174. 

78.  The  grantee  ma.y  refuse  to  permit  the 
exercise  of  the  right  after  20  years,  thoiigh 
it  has  been  exercised  during  such  period. 
Decker    v.    Hunt.    98    N.    Y.    S.    174. 

79.  A  reservation  of  minerals  does  not 
reserve  natural  gas.  Silver  v.  Bush,  213  Pa, 
195.    62    A.    832. 

80.  Under  a  deed  declaring  the  grantor's 
intention  to  be  to  convey  all  his  property 
except  such  as  is  reserved,  a  clause  specifi- 
cally conveying  a  certain  tract  controls  a 
reservation  of  a  plantation  to  which  it  is 
sought  to  attach  sucli  tract.  Wilson  v.  Hoff- 
man,   115   La.    903,    40    So.    32S. 

81.  Redding  v.  Vogt,  140  N.  C.  562,  53  S. 
E.   337. 

83.     See   5   C.   L.   980. 

83.  Covenant  to  complete  railroad  in 
specified  time  held  condition  subsequent, 
Rannels    v.    Rowe    [C.    C.    A.]    145    F.    296. 

.S4.  Held  eonditsons  siibseunent:  A  con- 
veyance in  consideration  of  support  and 
maintenance  and  a  home  on  the  premises 
conveys  an  estate  upon  condition  subsequent. 
Gall  V.  Gall,  126  Wis.  390,  105  N.  'W.  953.  A 
provision  "upon  the  express  agreement," 
and  as  part  of  the  consideration  for  the 
deed  that  the  grantee  sliould  within  six 
months  build  on  tlie  premises  a  dwelling 
house  to  cost  not  less  tlian  a  specified 
amount  is  a  covenant  and  not  a  condition 
subsequent.  Hawley  v.  Kafitz  [Cal.]  83  P. 
248.  A  provision  in  a  deed  to  a  railroad  com- 
pany "provided  that  sliould  said  strips  of 
land  cease  to  be  used  for  railroad  purposes,  it 
shall  revert"  creates  a  condition  subsequent. 
Moss  V.  Chappell   [Ga.]    54   S.   E.  968.      A   pro- 


vision in  a  deed  for  right  of  way  purposes  "if 
said  *  *  *  strips  be  not  used  for  station 
purposes  for  the  period  of  one  year  at  any 
one  time,  the  same  and  said  first  strip  shall 
revert  to  and  revest  in  the  party  of  the 
first  part,"  creates  a  condition  subsequent. 
Hamel  v.  Minneapolis,  etc..  R.  Co.  [Minn.]  107 
N.  W.  139.  Words  "station  purposes."'  in- 
tended to  mean  and  refer  to  a  regularly 
operated  railroad  station  at  which  business 
might  be  conducted  by  the  railroad  ^company 
as  at  its  other  stations.  Id.  A  provision  in 
a  deed  creating  a  defeasible  fee  that  no 
sale  shall  be  ordered  for  reinvestment  is 
not  invalid  as  restraining  alienation,  under 
Civ.  Code  Prac.  §  492,  providing  that  sale 
for  reinvestment  by  the  owner  of  a  free- 
hold, where  there  is  a  remainder  or  re- 
version, shall  not  be  ordered,  if  forbidden 
by  the  instrument  under  which  the  property 
is  held.  Chenault  v.  Burgess  [Ky.]  93  S.  W. 
664. 

85.  Conditions  subsequent  leading  to  for- 
feitures are  not  favored,  and  if  possible  a 
deed  will  be  so  construed  as  to  save  tlie 
estate  and  remit  the  obligee  to  an  action  for 
damages.  Union  Stock  Yards  Co.  v.  Nash- 
ville  Packing   Co.    [C.   C.   A.]    140   F.   701. 

86.  In  order  to  create  a  condition  subse- 
quent, the  words  of  the  deed  must  be  clear 
and  not  admit  of  any  other  reasonable  in- 
terpretation. Bain  v.  Parker  [Ark.]  90  S.  W. 
1000. 

87.  Where  "n-ords  can  be  construed  as  a 
condition,  reservation,  or  covenant,  tlie  latter 
construction  is  favored.  Dempwolf  v.  Grey- 
bill,  213  Pa.  163,  62  A.  645.  V\'here  a  clause 
providing  for  the  erection  of  a  building  on 
the  premises  was  not  ambiguous,  and 
whether  it  created  a  covenant  or  condition 
subsequent  was  a  question  of  legal  inter- 
pretation, parol  evidence  is  not  admissible 
to  show  that  the  parties  intended  a  con- 
dition subsequent.  Hawley  v.  Kafitz  [Cal.] 
83   P.   248. 

Held  covenants:  A  deed  to  a  railroad  com- 
pany forever  for  "railroad  and  depot  pur- 
poses" passes  the  fee  and  right  to  possession, 
and  where  the  premises  are  used  for  other 
purposes,  grantor  can  recover  for  injuries 
naturally  resulting  but  not  the  rental  value. 
Gafl:'ney"v.  Wood  [S.  C]  54  S.  E.  573.  A  pro- 
vision in  a  deed,  reciting  a  valuable  con- 
sideration,    that     the     grantee     should     hold 
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that  the  language  of  the  deed  expressly  states  that  it  is  upon  cooidition  is  not  con- 
clusive if  upon  other  considerations  it  appears  that  siich  was  not  the  intention  of 
tlie  parties.*^  Conditions  subsequent  axe  not  liberally  construed  in  favor  of  the 
grantor.^*  The  rule  that  conditions  subsequent  will  be  strictly  construed  against 
the  orantor  applies  more  particulaiiy  in  interpreting  the  contract  and  in  ascertain- 
in?  whether  the  proper  construction  of  the  language  creates  a  condition  subsequent 
or  a  mere  covenant/"  and  when  the  intent  of  the  parties  is  clear,  tlieir  rights  and 
litibilities  in  respect  to  such  conditions  are  determined  and  enforced  precisely  as 
in  otlier  contracts.^^  Where  a  deed  is  made  in  consideration  of  future  support,  and 
discord  tliereaf  ter  arises  between  the  parties,  courts  are  inclined  to  restore  the  prop- 
ertv  to  the  grantor  if  it  can  be  done  without  manifest  injustice/-'-  but  the  deed  is  not 
to  be  overthrown  without  good  reason  therefor.''"  If  breach  of  the  condition  is 
caused  by  the  act  of  the  grantor,  he  cannot  assert  a  right  to  forfeiture.®*  A  breach 
of  condition  may  be  waived^^  by  acts  as  well  as  by  express  release.'"'     An  election  of 


the  premises  for  a  burial  place  and  for 
no  other  purpose,  creates  a  covenant  and  not 
a  condition  subsequent.  Thornton  v.  Natchez 
[Miss.]  41  So.  49 S.  A  deed  to  a  railroad  com- 
pany in  consideration  of  the  construction  of 
a  railroad  "to  be  completed  by"  a  certain 
date  creates  a  covenant  and  not  a  condition 
subsequent.  Bain  v.  Parker  [Ark.]  90  S. 
W.  lOOD.  A  conveyance  pursuant  to  an 
agreement  that  the  grantee  should  build 
a  packiiig-  house  and  do  his  buying  and 
weighing-  through  the  grantor's  stock  yards. 
The  deed  recited  that  it  was  made  upon 
condition  of  due  performance  of  the  con- 
tract. Held  such  provision  was  a  covenant 
and  not  a  condition  subsequent.  Union  Stock 
Tards  Co.  v.  Nashville  Packing  Co.  [C.  C.  A.] 
140  F.  701.  On  cessation  of  use  as  a  burial 
ground  of  land  conveyed  for  such  purpose 
and  no  other,  the  remedy  of  the  grantor 
is  at  law  for  damages  and  not  in  equity 
for  injunction  or  reconveyance.  Thornton 
V.   Natchez    [Miss.]    41   So.   498. 

SS.  Union  Stock  Tards  Co.  v.  Nashville 
Packing. Co.  [C.  C.  A.]  140  F.  701.  Words 
seemingly  appropriate  to  a  condition  may 
Introduce  a  covenant,  a  condition,  or  declara- 
tion of  trust,  and  the  entire  clause  must  be 
considered  in  order  to  determine  within 
which  class  it  should  fall.  MacKenzie  v. 
Trustees  of  Presbytery,  67  N.  J.  Eq.  652,  61 
A.  1027.  Clause  held  to  constitute  a  declara- 
tion of  trust.     Id. 

89.  Under  a  deed  providing  that  if  the 
grantee  failed  to  operate  a  cotton  gin  on 
the  premises  the  deed  should  be  void  and 
the  grantee  have  one  year  to  remove  im- 
provements, where  one  year  after  the  gin 
had  ceased  to  be  operated  the  grantor  noti- 
fied a  mortgagee  of  the  improvements  that 
he  would  not  recognize  any  rights  of  his 
In  the  land,  and  that  he  should  remove  the 
machinery,  and  about  the  time  the  grantor 
made  entry  the  grantee  conveyed  to  the 
mortgagee,  it  was  held  that  the  mortgagee 
had  one  year  from  the  time  of  entry  to  re- 
move, the  grantee  not  having  been  notified 
of  the  claim  of  forfeiture.  Norris  v.  Coff- 
mann    [Tex.   Civ.   App.]    95   S.   W.   10S8. 

90.  Hamel  v.  Minneapolis,  etc.,  R.  Co. 
[Minn.]   107  N.  W.   139. 

91.  Hamel  v.  Minneapolis,  etc.,  R.  Co. 
[Minn.]  107  N.  W.  139.     A  grantee  in  a  deed 


containing  a  condition  subsequent  cannot, 
by  dividing  the  land  and  breaking  the  con- 
dition as  to  a  portion  of  it,  defeat  the  gran- 
tor's right  of  entry  on  the  ground  that  the 
condition  did  not  provide  that  the  land 
should  revert  if  any  portion  should  cease  to 
be  used  for  the  purposes  specified.  The 
segregation  of  the  property  divided  the  con- 
dition. Moss  v.  Chappell  [Ga.]  54  S.  E. 
968.  A  grantor  in  a  deed  upon  condition 
subsequent  may  submit  to  a  sale  of  the 
premises  by  tlie  grantee  without  jeopardiz- 
ing his  right  to  rescind  for  breach  of 
condition.  Gall  v.  Gall,  126  "Wis.  390,  105  N. 
W.   953. 

92.  Lewis  V.  "Wilcox  [Iowa]  108  N.  "W. 
536.  "U^here  a  parent  conveyed  all  her  prop- 
erty to  her  child  in  consideration  of  support, 
and  within  two  months  after  the  conveyance 
was  ejected  from  their  home,  a  decree  can- 
celling the  conveyance  is  proper.  Mclntire 
V.  Mclntire    [Neb.]    106   N.  "W.   29. 

93.  Especially  where  the  grantee  has 
abandoned  another  home  and  has  entered  on 
and  for  a  period  of  years  has  discharged 
the  obligations  of  the  contract  with  reason- 
able fidelity.  Lewis  v.  "^'ilcox  [Iowa]  108 
N.  W.  536.  "Where  a  deed  was  made  in  con- 
sideration of  future  support,  and  prospec- 
tive heirs  of  the  grantor  prevented  the  gran- 
tee from  carrying  out  his  obligation,  they 
could  not,  after  the  grantor's  death,  insist 
on  a  forfeiture  because  of  nonperformance 
of  the  covenant.  Harwood  v.  Shoe  [N.  C]  53 
S.   B.    616. 

94.  Evidence  held  to  show  that  failure 
of  the  grantee  to  build  a  house  on  the  land 
in  compliance  with  a  condition  was  due  to 
the  acts  of  the  grantor.  Graham  v.  Straws- 
burg    [Ky.]    91    S.   "W.   737. 

95.  A  condition  in  a  deed  to  a  railroad 
company  in  consideration  of  the  construc- 
tion of  a  railway  within  a  specified  time  is 
waived  where  at  the  time  the  deed  was 
executed  it  was  known  that  the  line  could 
not  be  completed  within  such  time,  and  the 
grantor  permitted  the  depositary  to  hold 
the  deed  and  deliver  It  10  months  after 
the  date  specified  for  completion  of  the 
line.  Bain  v.  Parker  [Ark.]  90  S.  W.  1000. 
A  waiver  of  a  forfeiture  resulting  from 
breach  of  condition  subsequent  in  favor  of 
a  named  gerson  and  for  a  stated  purpose  is 
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remedies  may  exist  on  breach  of  the  condition.®^  Entry  on  breach  of  condition 
subsequent  is  essential  to  revest  title  in  the  grantor.^®  The  action  to  recover  the 
l^remises  must  be  brought  within  the  statutory  period  after  the  breach  occurs.^* 
In  Washington^,  demand  for  possession  prior  to  commencement  of  an  action  to  re- 
cover the  property  for  breach  of  condition  subsequent  is  not  essential.^ 

A  deed  upon  condition  precedent  passes  no  title  until  the  condition  is  per- 
formed.^ 

Restrictions.^ — A  restrictive  covenant  preventing  any  lawful  use  is  an  incum- 
brance* and  runs  with  the  land.^  A  restrictive  covenant  is  to  be  strictly  con- 
strued/ but  in  ascertaining  the  intention  of  tlie  parties  it  should  be  construed  ;?.3 
any  other  contract,  and  when  determined  the  rights  of  the  parties  should  be  strict- 
ly enforced.'' 

Extinguishment  of  rights.^ — Title  cannot  be  divested  by  the  destruction  of  a 
deed,®  nor  by  abandonment^"  or  estoppel/^  or  alteration  of  the  instrument/^  A 
deed  of  a  fee  may  be  rescinded  and  replaced  by  a  subsequent  one  conveying  the  same 


limited  to  the  terms  of  the  waiver  and  does 
not  destroy  the  condition  altogether.  Moss 
V.    Chappell    [Ga.]    54    S.    E.    968. 

96.  Any  acts  inconsistent  with  a  claim 
of  forfeiture  are  evidence  of  release.  Bain 
V.  Parker  [Ark.]  90  S.  W.  1000.  A  corpora- 
tion which  executes  a  deed  containing'  a  con- 
dition subsequent  cannot  be  ^stopped  from 
enforcing'  such  condition  by  the  mere  act 
of  its  president  without  action  by  the  board 
of  directors.  Lewiston  Water  &  Power  Co.  v. 
Brown    [V\^ash.]    85   P.   47. 

97.  Vi'here  on  breach  of  a  condition  sub- 
sequent the  grantor  proceeds  to  act  with 
his  own  property,  which  was  also  subject 
to  the  condition,  as  though  the  contract 
relative  to  such  condition  had  been  re- 
scinded, he  was  held  to  be  thereafter  pre- 
cluded from  enforcing  the  condition.  Tower 
V.  Compton  Hill  Imp.  Co.,  192  Mo.  379,  91 
S.  W.  104.  Where  land  was  conveyed  on 
condition  subsequent,  an  action  for  breach  of 
such  condition  does  not  constitute  an  elec- 
tion of  remedies  and  defeat  an  action  to  re- 
scind for  subsequent  breaches.  Gall  v.  Gall, 
126  Wis.  390.  lOS^N.  W.  953. 

9S.  The  grantor  may  enter  peaceably,  if 
he  can,  or  maintain  a  possessory  action. 
Moss  V.  Chappell  [Ga.]  54  S.  E.  968.  Deed- 
ing to  third  person  not  re-entry.  S.  &  H. 
Dig.  Ark.  §  701,  construed.  Rannels  v.  Rowe 
[C.  C.  A.]    145  F.  296. 

99.  Tower  v.  Comnton  Hill  Imp.  Co.,  192 
Mo.  379,  91  S.  W.  104.  Under  Rev.  St.  1899, 
§  4263,  an  action  by  the  grantor  to  recover 
land  on  breach  of  condition  subsequent  must 
be  brought  within  10  years  after  the  riglit 
to  enter  accrued.  Hoke  v.  Central  Tp.  Farm- 
ers'  Club,   194  Mo.   576,   91   S.  W.   394. 

1.  Under  Ball.  Ann.  Codes  &  St.  §  5500, 
providing  that  one  having  a  valid  interest  in 
land  may  maintain  an  action  to  recover  it. 
Lewiston  Water  &  Power  Co.  v.  Brown 
[Wash.]    85  P.   47. 

2.  Where  a  deed  by  one  child  to  his 
mother  was  not  to  become  effective  until 
executed  by  other  children,  it  was  ineffective 
until  the  performance  of  the  condition, 
though  delivered.  Haviland  v.  Haviland 
[Iowa]  105  N.  W.  354.  Where  one  agrees  to 
convey  land  to  a  railroad  provided  it  should 
construct  and  operate  its  road  through  a 
certain    village    within    a    certain    time,    the 


conditions  of  the  conveyance  were  condi- 
tions precedent.  Littlejohn  v.  Chicago,  etc., 
R.  Co.,  219  111.   584,  76  N.  E.  840. 

3.  See  5  C.  L.  981.  See,  also.  Buildings 
and    Building    Restrictions,    7    C.    L.    507. 

4.  Prohibiting  carrying  on  of  any  noxious, 
offensive,  or  dangerous  trade  or  occupation. 
Dieterlen   v.   Miller,   99   N.   T.    S.    699. 

5.  Dieterlen  v.  Miller,  99  N.  Y.  S.  669. 

6.  Silberman  v.  iMayer,  48  Misc.  468,  96 
N.  Y.  S.   928.  -- 

7.  Restrictive  covenant  as  to  land  border- 
ing on  water  held  to  apply  to  subm^erged 
land  as  to  which  there  were  riparian  rights 
lying  beyond  highwater  mark.  Silberman 
v.    Mayer,    48    Misc.    468,    96    N.    Y.    S.    92S. 

8.  See  5  C.  L.  9S1. 

9.  Destruction  cannot  operate  to  divest 
the  grantee  of  title  nor  reinvest  the  gran- 
tor with  title.  Miser  Gold  Min.  &  Mill.  Co. 
v.  Moody  [Colo.]  86  P.  335.  Where  a  deed 
is  returned  to  the  grantor  to  redate,  insert 
additional  property,  and  redeliverr  it  con- 
stitutes a  destruction  of  the  original  deed 
and  the  substitution  of  another,  the  title  to 
the  property  described  in  the  original  deed 
remaining  all  the  time  in  the  grantee.  City 
of  St.  Joseph  v.  Baker,  113  Mo.  App.  691, 
88  S.  W.  1122.  Where  an  unrecorded  deed  is 
destroyed  the  grantor  may  be  required  to 
execute  a  new  deed.  Miser  Gold  Min.  & 
Mill.  Co.  v.  Moody  [Colo.]  86  P.  335.  Where 
a  delivery  to  a  third  person  constitutes  a  de- 
livery tb  all  the  grantees,  one  of  them  can- 
not, by  returning  the  deed,  divest  the 
estate  of  his  cograntees.  Allen  v.  Powell 
[Ga.]  54  S.  E.  137. 

10.  The  abandonment  of  land  for  rail- 
road purposes  by  a  railroad  company  which 
holds  the  fee  does  not  operate  to  divest  it 
of  the  fee.  Enfield  Mfg.  Co.  v.  Ward,  190 
Mass.  314,  76  N.  E.  1053. 

11.  One  who  owns  property  cannot  be 
divested  of  her  title  by  the  fact  that  in 
an  action  against  her  husband,  In  which 
it  is  asserted  that  he  is  the  owner,  she 
makes  no  objection  or  claim.  Foster  v. 
Hobson    [Iowa]    107  N.  W.  1101. 

12.  A  grantee  cannot  be  divested  of  his 
title  by  alteration  of  the  deed  after  full 
execution,  though  such  alteration  is  by  coh- 
se'nt  of  the  parties.  Gibbs  v.  Potter  [Ind.] 
77    N.    E.    942. 
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land  subject  to  a  life  estate  when  the  grantee  takes  possession  and  claims  under  the 
latter  deed.^* 

DEFAULTS. 

^  1.     Kleiueuts  au«I      ludiela      of     Default  I       §   3.     OiuMiine    Defnults    (^1124>. 
(11^2).  §    4.      Operation   antl    Kft'eot    of   Default    and 

§  2.     Proeedure  on  Default,  .Taking  Judg- i  Proof  of  Damages   (1128). 
uent    (1123).  | 

I  1.  Elements  and  indicia  of  default}'^ — A  default  is  the  failure  of  a  party 
to  take  a  step  required  b}^  law  in  the  progress  of  a  legal  action/^  and  a  judgment  by 
d'efault  is  a  judgment  rendered  in  conseqaeuce  of  such  failure.^''  Strictly  speaking, 
the  latter  can  be  entered  only  where  the  defendant  fails  to  appear  in  the  case/'  but 
the  phrase  is  now  used,  generally  as  a  result  of  statutory  enactments,  as  including 
Judgments  entered  on  failure  to  plead  or  to  appear  at  the  trial.^^  The  process  must 
be  valid^^  and  legally  served ;-°  but  service  having  in  fact  been  made,  the  court  has 
jurisdiction  to  render  a  valid  default  judgment  though  the  record  proof  of  service 
is  insufficient,-^  and  may  afterwards  permit  an  amendment  to  the  record  to  conform 
to  the  facts. -^     The  claimant's  pleadings  must  authorize  a  recovery. ^^     Under  a  stat- 


13.  Redding-  v.  Vogt,  140  N.  C.  562,  53  S.  E. 
S37. 

14.  See  5  C.  L.  982. 

15.  IG.     6    Enc.   PI.    Pr.    10. 

'     i*.     "What  constitutes  a  default,"  see  5  C. 
L.    9S2,    n.    15. 

15.  TTiuler  Kirby's  Dig.  §§  6111,  6188,  the 
eourt  is  not  bound  to  enter  judgment  by 
tTefault  on  the  fourth  day  of  the  term  in 
actions  where  no  defense  lias  been  filed  with- 
in. tSie  time  required,  but  may  grant  further 
time  for  cause  shown.  Ozark  Ins.  Co.  v. 
ieathepwood  [Ark.]  96  S.  W.  374. 

16.  Where  in  a  suit  for  taxes,  notice  by 
publication  is  addressed  to  defendant  by  the 
jT/itia5s  of  his  christian  name  only  ■«'hen 
the  reeo-rd  is  in  his  full  name,  judgment  by 
default  o>n  such  notice  is  void.  Burkham  v. 
Manewal,  195  Mo.  500,  94  S.  W.  520.  A 
personal  judgment  against  a  nonresident, 
rendt-red  by  default  on  constructive  service, 
is  void.  Could  be  attacked  collaterally  where 
recited  that  citation  had  been  made  by  pub- 
lication. LiUtcher  v.  Allen  [Tex.  Civ.  App.] 
36  Tex.  Ct.  Rop.  149.  95  S.  W.  572.  A  no- 
tice of  entry  of  an  interlocutory  judgment 
allo-wing  plaintiff  10  days  in  which  to  ■with- 
draw his  demurrer,  that  the  same  had  been 
"duly  entered  in  the  office  of  the  clerk  of 
the  supreme  court,"  held  insufficient  to  set 
7»nning  plaintiff's  10  days.  Tudor  v.  Ebner, 
309  App.   Div.  521.  96  N.  Y.  S.  392. 

20.  Default  set  aside  where  summons  by 
5>iflblication  was  not  served  two  days  before 
the  return  day,  as  required  by  statute. 
Quigley  v.  Ellenwood  [Cal.  App.]  82  P.  974. 
Entry  of  default  found  to^  have  been  duly 
made  presupposes  due  service.  Twigg  v. 
James,  37  Wash.  434,  79  P.  959.  Parol  evi- 
^ienee  of  plaintiff  in  an  action  to  restrain 
ihe  enforcement  of  a  default  judgment,  that 
Be-  was  not  served  with  summons  held  not 
sufficient  to  overcome  tlie  presumption  in 
favor  of  Jurisdiction  arising  from  recitals  of 
personal  service  in  the  judgment  and  in  tlie 
return  of  the  officer.  Mosher  v.  McDonald  & 
Co.,  128  Iowa,   68,   102  N.  W.   837.      Return   of 


officer  should  be  upheld  unless  opposed  by 
clear  proof.  Evidence  insufficient  to  show 
tluat  defendant  had  not  been  served,  the 
motion  to  set  aside  for  w^ant  of  service 
not  having  been  addressed  to  the  court's  dis- 
cretion. Matchett  v.  Leibig  [S.  D.]  105  N.  W. 
170.  Evidence  held  to  show  that  the  person 
served  was  defendant's  agent  within  the 
meaning  of  the  statute  so  that  service  was 
binding  on  defendant.  Soutliern  Bell  Tel.  & 
T.  Co.  V.  Parker,  119  Ga.  721,  47  S.  E.  194. 
Return  of  service  legally  sufficient.      Id. 

21,  22.  Schmidt  v.  Stolowski,  126  Wis.  55, 
105  N.  W.  44. 

23.  In  South  Dakota  the  fact  that  a  sworn 
complaint  in  a  money  action  is  verified  by 
counsel  instead  of  by  plaintiff  does  not  pre- 
vent the  taking  of  a  default  judgment.  Gor- 
don V.  Gordon  [S.  D.]  105  N.  W.  244.  Un- 
der §§  95,  96.  97  Prac.  Act  1903  (P.  L.  1903  p. 
537)  authorizing  the  entry  of  a  default  judg- 
ment in  case  of  defendant's  failure  to  plead 
or  demur  within  20  days  after  service  upon 
him.  of  a  copy  of  the  declaration,  the  serv- 
ice of  a  copy  of  the  declaration  containing- 
the  common  counts  only,  or  common  counts 
on  which  a  recovery  is  sought  in  addition 
to  any  special  count,  will  not  justify  a  judg- 
ment by  default  for  want  of  an  affidavit  of 
merits  unless  the  declaration  be  accom- 
panied by  a  bill  of  particulars  showing  the 
amount  for  which  judgment  will  be  claimed. 
Coursen  v.  Snell  [N.  J.  Err.  &  App.]  64  A. 
118.  A  statute  permitting  a  party  to  treat 
as  a  nullity  an  insufficiently  verified  plead- 
ing applies  only  to  a  defectively  verified 
pleading  and  not  to  one  not  verified  at  all 
but  good  as  a  pleading.  Code  Civ.  Proc.  § 
528.  Beglin  v.  People's  Trust  Co.,  95  N.  Y. 
S.  910.  The  statute  of  Idaho  makes  a  dis- 
tinction between  a  cross  complaint  and  a 
counterclaim  as  regards  the  right  of  a  de- 
fendant to  judgment  for  default  of  plain- 
tiff. Western  Loan  &  Sav.  Co.  v.  Smith 
[Idaho]  S5  P.  1084.  Cross  complaint  held  to 
set  out  facts  entitling  defendant  to  affirma- 
tive  relief,   and   prayer   held  sufficient,    so   as 
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lite  requiring  plaintiff  to  file  with  the  complaint  the  instrument  sued  on  as  a  condi- 
tion to  the  gi-anting  of  a  default,  the  filing  of  a  copy  is  not  sufficient.**  There 
must  be  a  failure  to  appear-^  or  to  answer,-*^  or  other  sufficient  groimd  for  default.-" 
The  time  for  answer"^  must  Jiave  expired,-"  and  tlie  default  must  exist  at  the  time 
of  the  entry  of  the  default  judgment  though  judgment  might  have  been  entered 
earlier  wliile  tlie  default  existed."" 

§  '2.  Procedure  on  default;  taling  judgtnent."^ — Proof  of  facts  showing  the 
default  must  be  made,^-  but  Avhere  the  application  is  to  the  court  it  is  not  essential 
tliat  proof  of  service  or  default  be  filed  with  the  clerk  as  a  condition  prcx:-edent."-'= 


to  justify  entry  of  default  for  failure  to  an- 
swer. Id.  Cross  eomplaint  sufficient  though 
contained  in  same  instrument  as  answer. 
Id. 

24.  The  filing:  of  a  copy  of  a  note  is  not 
sufficient  under  Code  Pub.  Loc.  L.  art.  3,  § 
ISf,  providing  for  a  judgment  by  default 
in  an  action  on  contract  wliere  the  same  is 
filed  by  plaintiff.  Councilman  v.  Towson  Nat. 
Bank  [Md.]  64  A.  35S.  But  where  in  such 
case  no  default  is  made,  plaintiff  may  recov- 
er on  any  evidence  admissible  under  the  dec- 
laration, and  is  not  confined  to  recovery  on 
tlie  instrument  filed.  Code  Pub.  Loc.  L.  art. 
3,  §  ISf  (Acts  1S94.  p.  993.  c.  631).  Council- 
man  V.    Towson   Nat.    Bank    [Md.]    64    A.    358. 

25.  The  appearance  of  a  party  being'  on 
file,  it  is  error  to  enter  an  order  of  default 
for  failure  to  appear.  Defendant  not  in  de- 
fault under  rule  of  court  providing 
that  no  motion  will  be  heard  without  notice 
after  appearance  except  wlien  the  party  is  in 
default  or  a  cause  is  readied  on  the  call  of 
the  calendar.  American  Mail  Order  Co.  v. 
Marsh,   118  111.  App.  248. 

26.  Default  judgment  in  ejectment  render- 
ed when  defendant  had  a  good  defense  and 
bond  on  file  held  irregular  and  could  be  set 
aside  after  one  year  from  rendition.  Becton 
V.  Dunn,  137  N.  C.  559,  50  S.  E.  289.  Default 
cannot  be  ordered  where  defendant  appears 
and  answers  in  due  time.  Marion  v.  City 
Council,  72  S.  C.  576,  52  S.  E.  41^.  Judgment 
by  default  cannot  be  rendered  against  one 
of  several  defendants  for  failure  to  answer 
where  his  codefendants  have  interposed  a 
good  defense  common  to  all  defendants. 
Replevin.  Carpenter  v.  Ingram  [Ark.]  91  S. 
W.  24.  A  rule  of  court  pre\enting  the  judge 
from  enlarging  the  time  to  file  an  aflldavit  of 
defense  does  not  authorize  tlie  entry  of  judg- 
ment for  want  of  sucli  affidavit  after  it  has 
been  filed.  Bordentown  Banking  Co.  v.  Re- 
stein  [Pa.]  Go  A.  451.  Where  defendant  fail- 
ed to  answer  a  supplemental  complaint  with- 
in statute  time  and  failed  to  obtain  addi- 
tional time  to  plead  held  proper  to  render 
decree  for  want  of  answer.  United  States  v, 
Rio  Grande  Dam  &  Irrigation  Co.  [N.  M.]  85 
P.    393, 

27.  Failure  of  defendant  to  justify  eject- 
ment bold  where  no  action  had  been  taken 
by  the  court  on  plaintiffs  exception  noted  on 
the  bond  held  insufficient  to  justify  judg- 
ment by  default,  tlie  statute  not  requiring 
justification  in  tlie  first  instance,  Becton  v. 
Dunn,  137  N,  C.  559.  50  S.  K.  2S9,  The  court 
had  power,  and  it  was  proi^er,  to  proceed  as 
upon  default  where  defendant  wlio  had  fail- 
ed to  appear  and  answer  and  had  disregard- 
ed an  order  of  court  requiring  him  to  pay 
temporary   alimony,   applied   to   the   court   on 


the  day  set  for  trial  for  leave  to  defend  but 
refused  ro  comply  with  condition  that  he 
comply  with  the  order  for  alimony  within 
seven  days.  Bennett  v.  Bennett  LOkl.l  S3  P, 
550, 

■  28.  An  affidavit  of  defense  may  be  filed 
as  of  right  at  any  time  before  judgment. 
Procedure  Act  May  25,  1887  (P.  L,  271)  §§  5, 
6,  authorizing  motion  for  judgment  for  want 
of  affidavit  unless  defendant  file  the  same 
within  15  days  and  making  it  the  duty  of  de- 
fendant to  file  his  afl^idavit  within  sucli  time, 
did  not  change  the  practice.  Bordentown 
Banking   Co,  v.   Restein    [Pa.]    63   A,   451. 

29.  "The  service  of  an  amended  complaint" 
as  required  by  Code  Civ,  Proc,  §§  432,  472, 
implies  filing  and  a  default  entered  before 
the  expiration  of  ten  days  from  the  filing  is 
premature    though    entered    after    ten    days 

I  from     delivery     to     defendant.      Billings     v, 

i  Palmer    [Cal,  App.]    83  P.    1077, 


30. 


V\'here   an   affidavit   of  defense   is   filed 


after  the  time  fixed  by  statute,  judgment  for 
plaintiff  cannot  be  entered  for  want  of  it  if 
no  motion  for  judgment  was  made  before  the 
affidavit  was  filed.  Refusal  to  accept  defend- 
ant's answer  held  error,  Bordentown  Bank- 
ing  Co.    V.    Restein    [Pa,]    63    A.    451. 

31.  See  5  C,  L.  983, 

32.  Statements  in  the  affidavit  of  default 
from  ^vhicli  a  conclusion  might  be  drawn 
that  plaintiffs  time  to  withdraw  liis  demur- 
rer had  e.Kpired  v^'ere  not  equivalent  to  proof 
of  servicei  of  a  valid  notice  of  entry  of  the 
interlocutory  judgment  and  default  on  tlie 
part  of  plaintiff,  Tudor  v.  Ebner,  109  App. 
Div,  521,  96  N,  Y,  S,  392.  Recital  in  default 
judgment  held  to  show  compliance  with  Code 
Civ.  Proc,  §  594,  requiring  proof  of  five  days' 
notice  of  trial  to  entitle  one  to  proceed  in 
tlie  case  in  tlie  absence  of  the  adverse  party, 
Johnston  v.  Callahan,  142  Cal,  212,  79  P,  S70. 
Where  the  court  expressly  found  that  there 
was  no  appearance  and  judgment  recited  that 
summons  had  been  served  but  no  answer 
within  the  statutory  time,  such  finding  and 
recital  showed  that  the  court  passed  upon 
the  question  of  default,  and  were  conclusive 
so  far  as  the  record  was  concerned.  Schmidt 
V,    Stolowski,   126   Wis,   55,    105   N,   W,    44, 

33.  Rev.  St,  1S9S,  §  2891,  subd,  1,  author- 
izes the  clerk  to  enter  default  judgments 
upon  applicant  "filing  proof  of  default"'  with 
him,  and  subd,  2,  provides  for  application  to 
the  court  where  defendant  has  made  default, 
"upon  like  proof,"  Held,  where  api>lication 
is  made  to  the  court  under  subd,  2,  it  is  not 
necessary  that  proof  of  default  or  service 
of  process  be  filed  before  rendition  of  judg- 
ment, it  being  sufficient  if  such  proof  is  sub- 
mitted     to      tlie      court      before      judgment. 
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"Wliere  the  statute  reqtdres  plaintiff  to  prove  his  case^*  or  to  file  a  refunding  bond,'' 
such  conditions  must  be  complied  with.  The  default  may  be  entered  in  the  final 
judgment  without  any  separate  prior  order/*  and  where  a  cross  complaint  is  filed 
for  distinct  and  separate  relief  a  default  judgment  for  failure  to  answer  it  may  be 
rendered  independently  of  the  main  action.^^  Judgments  by  default  are  based  up- 
on an  implied  confession  by  defendant  of  the  allegations  of  the  complaint  ^md  the 
court  should  proceed  upon  that  theorv^/^  and  the  relief  granted  should  therefore 
not  differ  from  that  demanded  in  the  complaint.^^  Under  the  West  Virginia  prac- 
tice, a  plaintiff  may  waive  his  right  to  have  an  office  judgmient  become  final  by 
operation  of  statute.*"  The  supreme  court  of  South  Carolina  cannot,  in  its  ap- 
pellate jurisdiction,  order  a  judgment  by  default.*^ 

§  3.  Opening  defaults.  Grounds.*^ — In  the  absence  of  a  waiver,*'  the  court 
Bhould,  in  the  exercise  of  its  judicial  discretion,**  set  aside  a  default  and  allow  a 
defense  upon  a  sufficient  excuse  being  shown  by  the  party  defaulted  ;*'  but  one  who 
seeks  to  avoid  making  any  defense  cannot  invoke  this  rule.*®     A  statute  conferring 


Schmidt    v.    Stolowskl,    126    Wis.    55,    105    N. 
W.  44. 

34.  Municipal  Court  Act  L.  1902,  p.  1537, 
c.  580,  §  147,  provides  that  upon  defendant's 
failure  to  appear  and  answer,  plaintiff  must 
prove  his  case  except  v/here,  in  an  action  on 
contract,  a  copy  of  a  verified  complaint  ■was 
served  on  defendant  at  tlie  time  of  serving 
the  summons.  Section  83  -which  provides  for 
substituted  service  in  attacliment  contains  no 
provision  for  the  service  of  a  complaint  as 
is  prescribed  for  the  service  of  a  summons. 
Held  on  substituted  service  only,  judgment 
ag-ainst  defendant  without  proof  of  plaintiff's 
claim  was  error.  Dixon  v.  Carrucci,  97  N. 
Y.  S.  380.  Under  Sess.  Laws  1893.  p.  238,  §  5, 
providing-  that  no  default  for  want  of  ap- 
pearance shall  be  allowed  in  an  action  for  di- 
vorce, failure  of  defendant  to  deny  the  charge 
of  repeated  acts  of  cruelty  did  not  authorize 
entry  of  judgment  by  default.  It  was  neces- 
sary for  plaintiff  to  prove  his  case.  Geisse- 
man  v.   Geisseman    [Colo.]    83  P.   635. 

35.  Held  error  to  order  sale  of  homestead 
to  satisfy  liens  without  refunding  bond  un- 
der Code  Civ.  Proc.  §  410,  requiring  bond  for 
restoration  of  tlie  property  in  case  judgment 
should  be  vacated  where  defendant  is  con- 
structively served  and  does  not  appear.  Ste- 
phens V.  Stephens,  27  Ky.  L.  R.  555,  85  S.  W. 
1093. 

36.  Not  necessary  to  enter  default  in  sep- 
arate order.  Warner  v.  Miner,  41  V\'ash.  98, 
82  P.   1033. 

37.  Western  Loan  &  Sav.  Co.  v.  Smith 
[Idaho]   85  P.  1084. 

38.  Where  on  the  last  day  for  answering, 
the  parties  compromised  by  plaintiff's  agree- 
ment to  accept  $250,  and  on  a  subsequent  day 
defendant  answered,  the  court,  on  defendant's 
refusal  to  pay  the  $250,  was  not  justified  in 
striking  the  answer  and  rendering  judgment 
by  default  for  $400,  the  amount  sued  for. 
Ozark  Ins.  Co.  v.  Leatherwood  [Ark.]  96  S.  W. 
374. 

30.  Under  Code  Civ.  Proc.  §  1207,  providing 
that  where  there  is  no  answer  the  judgment 
shall  not  be  more  favorable  than  that  de- 
manded in  the  complaint  where  plaintiff 
sought  a  lien  on  property,  and  there  was  no 
answer    he    was    not    entitled    to    a    money 


judgment.     Mathot  v.   Triebel,    102   App.  Div. 
426,  92  N.  Y.  S.  512. 

40.  Agreement  for  a  continuance  enter- 
ed of  record  before  office  judgment  becomes 
final  by  operation  of  statute  prevents  final- 
ity until  subsequent  entry  as  the  judgment 
of  the  court.  James'  Sons  &  Co.  v.  Gott  [W. 
Va.]  47  S.  E.  649.  And  before  the  judgment 
becomes  final  by  such  entry  defendant  may 
have  the  same  set  aside  by  filing  his  counter 
affidavit  and  pleading  to  issue.     Id. 

41.  In  an  action  to  cancel  a  deed  for  fraud, 
the  relief  to  be  afforded  plaintiff  in  case  of 
default  must  be  ascertained  either  by  a  jury 
or  the  judge  under  Code  Civ.  Proc.  §  267. 
Marion  v.  City  Council,  72  S.  C.  576,  52  S.  E. 
418. 

42.  On  the  opening  of  judgments  for 
fraud,  accident,  mistake,  etc.,  see  Judgments, 
6  C.  L.  214. 

43.  A  stipulation  not  In  writing,  as  re- 
quired by  court  rule  27,  by  defendant's  attor- 
ney, that  he  would  try  and  settle  or  make 
an  appearance  did  not  deprive  defendant  of 
right  to  set  aside  the  default  where  no  penal- 
ty was  contemplated  for  failure  to  fulfill  the 
promise.  Stretch  v.  Montezuma  Min.  Co. 
[Nev.]   86  P.  445. 

44.  Application  to  vacate  is  addressed  to 
sound  legal  discretion  of  trial  court.  Holz- 
man  &  Co.  v.  Henneberry  [Idaho]  83  P.  497. 
Upon  setting  aside  a  default  and  allowing 
answer  upon  grounds  within  §  5298  Rev. 
Codes  1899,  the  court  is  vested  with  a  wide 
discretion  which  will  not  be  disturbed  except 
in  case  of  abuse.  Olson  v.  Sargent  County 
[N.  D.]  107  N.  W.  43. 

45.  Default  judgment  should  be  set  aside 
when  sufficient  reason  is  shown  for  defend- 
ant's failure  to  appear  and  answer.  Where 
defendant  was  ill  though  he  failed  to  notify 
court  or  opposing  counsel.  Mistrot  Bros.  & 
Co.  V.  Wilson  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  314,  91  S.  W.  870. 

40.  A  defendant  who  moves  to  vacate  a 
default  judgment  on  the  ground  of  insuffi- 
cient service  of  process  and  thus  seeks  to 
avoid  making  any  defense  cannot  invoke  the 
rule  that  a  default  will  be  set  aside  and  de- 
fendant allowed  to  try  the  case  on  its  mer- 
its when  there  is  reasonable  ground  for  such 
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power  to  open  a  default  is  not  retroactive.'^^  Since  a  motion  to  open  a  default 
may  be  gi-anted  upon  terms  it  is  not  ban-ed  by  the  denial  of  a  previous  motion  to 
adjourn.**  Applicant  must  show  a  clear  case  of  diligence  in  preparing  for  trial" 
and  in  moving  to  set  aside  the  judgment,  and  failure  to  do  so  is  ground  for  refusing 
relief  regardless  of  merits.^"  He  must  also  show  a  meritorious  defense^^  and  tliat 
he  was  prevented  from  making  it  by  fraud/^  accident,  mistake,"  inadvertence, 
surprise,  or  excusable  neglect.^*     Xegligence  of  an  agent^^  or  of  counseP^  is  gen- 


action.     Olender  v.  Crystalline  Min.  Co.  [Cal.] 
86  P.  10S2. 

47.  The  act  of  1902  (Acts  1902,  p.  117),  au- 
thorizing' the  judge  of  the  city  court  of  At- 
lanta to  open  defaults,  did  not  authorize  the 
opening-  of  a  judgment  by  default  entered 
prior  to  the  passage  of  the  act.  Morris  v. 
Duncan  [Ga.]   54  S.  E.  1045. 

48.  Motion  at  special  term  to  open  inquest 
could  not  he  denied  on  ground  that  it  ■was  a 
renewal  of  a  motion  to  adjourn  the  case 
made  at  the  trial  term.  Marchesini  v.  Scac- 
cianoce,  110  App.  Div.  130,  96  N.  Y.  S.  1095. 

49.  Refusal  proper  where  afRdavits  clearly 
show  negligence.  Scottish  Nat.  Ins.  Co.  v. 
Adams,  122  111.  App.  471.  In  such  case  the 
court  w^ill  not  consider  the  merits.  Gordon 
V.  Gordon  [S."D.]  105  N.  "W.  244.  Gross  neg- 
lect in  relying^  on  clerk  to  send  copy  of  dec- 
laration and  consequent  failure  to  plead. 
Mutual  Ins.  Co.  v.  Carnahan,  122  111.  App.  540. 

50.  Lewis  V.  Cunningham  [Ariz.]  85  P.  244. 
Defendant  permitted  five  weeks  to  elapse 
from  entry  of  judgment  before  applying  to 
have  it  reopened.  Bass  v.  Car  ley,  96  N.  T.  S. 
1023.  That  defendant  was  extremely  busy 
and  entirely  overlooked  the  necessity  for  an- 
sw^ering  does  not  excuse  three  months'  de- 
lay.    Id. 

51.  Affidavits  on  motion  to  set  aside  a  de- 
fault judgment  under  §  4229  Rev.  St.  1887, 
must  show  that  the  default  occurred  througli 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  also  that  defendant  has  a  meri- 
torious defense.  Holzman  &  Co.  v.  Henne- 
berry  [Idaho]  83  P.  497.  Mere  affidavit  of 
defendant's  attorney  that  defendant  had  good 
defense  as  shown  by  the  answer  which  was 
only  a  general  denial  held  insufficient  to  jus- 
tify vacation.  Clews  v.  Peper,  98  N.  T.  S. 
404.  A  default  will  not  be  vacated  merely 
to  allow  a  demurrer  to  the  complaint.  De- 
fendant must  present  an  affidavit  of  merits. 
Bowen  v.  Webb  [Mont.]  85  P.  739.  Held  im- 
proper for  chancellor  to  set  aside  order  pro 
confesso  without  good  cause  shown  and 
without  requiring  filing  of  answer  showing 
merits.  Shannon's  Code  |  6185.  Bashaw  v. 
Temple,  115  Tenn.  596,  91  S.  W.  202.  But  to 
restrain  the  enforcement  of  a  default  judg- 
ment on  the  ground  that  it  is  void  for  want 
of  service,  it  is  not  necessary  for  plaintiff  to 
allege  or  prove  a  valid  defense  to  the  action. 
Mosher  v.  McDonald  &  Co.,  128  Iowa,  68,  102 
N.   W.    837. 

53.  That  defendant  had  been  induced  by 
plaintiff's  attorney  to  waive  service  of  sum- 
mons was  no  ground  for  setting  aside  the 
judgment  on  the  ground  of  fraud  where 
plaintiff  had  opportunity  to  defend  but  failed 
to  do  so.  Divorce.  Williamson  v.  William- 
son [Okl.]  83  P.  718. 

53.  On  motion  to  set  aside  default  and 
vacate  judgment  entered  for  plaintiff's  fail- 
ure to  answer  a  cross  complaint,  showing  held 


insufficient  to  authorize  relief  on  ground  of 
inadvertence  or  mistake  on  part  of  plaintiffs 
attorney  in  demurring  to  answer  only  and 
not  to  cross  complaint.  Western  Loan  &  Sav. 
Co.  V.   Smith   [Idaho]    85  P.   1084. 

54.  Affidavits  on  motion  to  set  aside  a  de- 
fault judgment  under  §  4229  Rev.  St.  18S7, 
must  show  that  the  default  occurred  through 
mistake,  inadvertence,  surprise,  or  excusable 
neglect.  Western  Loan  &  Sav.  Co.  v.  Smith 
[Idaho]  85  P.  1084.  To  justify  the  vacation 
of  a  default,  defendant  must  show  that  he 
proceeded  with  diligence;  that  the  default 
occurred  through  his  excusable  neglect;  that 
the  judgment  will  affect  him  injuriously;  and 
that  he  has  a  defense  on  the  merits.  Bowen 
V.  Webb   [Mont.]   85  P.  739. 

Motion  granted:  On  claim  that  defendant's 
neglect  was  due  to  plaintiff's  promise  to  noti- 
f j"^  defendant  before  taking  further  steps,  evi- 
dence held  not  to  show  abuse  of  discretion  in 
relieving  from  the  default.  IMenasha  Wooden 
Ware  Co.  v.  Michelstetter,  126  Wis.  427.  105 
X.  W.  927.  Circumstances  under  which  the 
attendance  of  an  important  witness  could 
not  be  secured  held  to  require  setting  aside 
of  default.  Richard  v.  National  Distilling 
Co..  95  N.  Y.  S.  547.  Where  defendant's  at- 
torney w^as  actually  engaged  in  another  case 
and  had  been  denied  adjournment,  default 
should  be  set  aside.  Catalano  v.  North  Brit- 
ish &  Mercantile  Ins.  Co.,  99  N.  Y.  S.  524. 
Where  defendants  who  had  answered  to  the 
merits  were  granted  a  commission  to  take  tes- 
timony in  Europe  but  the  same  was  not  exe- 
cuted because  defendant's  attorney  intended 
to  make  a  trip  to  Europe  and  could  thus  ob- 
tain the  evidence  without  a  commission,  but  tlie  < 
attorney  was  unexpectedly  delayed  in  Europe 
and  did  not  return  until  after  inquest  tak- 
en, the  inquest  should  be  set  aside  on  terms. 
Marchesini  v.  Scaccianoce,  110  App.  Div.  130. 
96  N.  Y.  S.  1095.  A  foreign  corporation  held 
not  guilty  of  inexcusable  delay  where  though 
it  had  knowledge  of  the  pendency  of  the 
suit,  service  was  made  on  its  state  agent 
who  sent  the  papers  to  the  supposed  address 
of  defendant's  manager,  but  because  the  lat- 
ter had  absconded,  defendant  did  not  have 
notice  of  service  until  10  days  after  it  was 
rr.ade  and  defendant  then  promptly  acted. 
Stretch  v.  Montezuma  Min.  Co.  [Nev.]  86  P. 
445.  Grant  of  default  held  abuse  of  discre- 
tion where  defendant's  counsel  had  no  no- 
tice of  denial  of  his  motion  to  make  com- 
plaint more  specific.  Douglas  v.  Badger 
State  Mine,  41  Wash.  266,  83  P.  178. 

Motion  denied:  Where  plaintiff's  attorney 
was  denied  an  ajijournment  for  the  purpose 
of  enabling  him  to  try  another  case  in  tlie 
supreme  court  and  default  was  entered  be- 
cause of  his  absence,  but  it  appeared  on  mo- 
tion to  vacate  that  the  supreme  court  case 
was  not  on  the  calendar  until  a  later  day. 
Turtel   V.    Greenwald,    96   N.    Y.    S.    1074.     No 
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crally  cliargeable  to  tlie  principal;  but  a  default  \\ill  be  set  aside  in  a  clear  case 
where  an  attorney  abandons  the  defense  or  prosecution  -without  notice  to  his  client.'*' 
iSleve  clerical  errors/*  or  an  immaterial  amendment  to  the  complaint,'^^  is  no  groauul 
for  vacation;  and  the  fact  that  after  a  default  by  one  defendant  and  before  the 
severance  of  the  action  an  amended  complaint  is  served  upon  his  codefendant  is  no 
gro-mid  for  setting  aside  a  default  against  the  former  on  the  original  complaint 
s fating  a  good  canse  of  action.*^**  The  grantee  of  a  defendant  in  an  action  to  de- 
tenu ine  adverse  claims  to  realty  wherein  judgment  has  been  rendered  by  defauU 
3uay  move  the  court  to  vacate  the  judgnnent  and  for  leave  to  defend,"^  but  his  right 
to  tliat  relief  depends  upon  wliether  the  defendant^,  to  whose  rights  he  succeeded, 
would  on  the  facts  disclosed  be  entitled  to  it.*"'^ 

rroredure.^^ — In  'New  York,  a  motion  will  no  longer  lie  in  the  appellate  term 
of  the  supreme  court  to  open  a  default  judgment  entered  in  the  municipal  court."' 
The  time  within  which  the  motion  must  be  brought  is  variously  regulated  by  stat- 
ute.'"'^ In  West  Virginia  pleading  to  issue  operates  to  set  aside  an  ofBce  judgment 
and  no  formal  entry  setting  it  aside  is  required.*"'  The  affidavit  of  merits  must  bo 
uiade.  as  in  other  cases,  by  the  person  having  personal  knowledge  of  the  facts  stat- 
ed.*'" Under  the  present  New  York  practice  permitting  an  inquest  where  the  an- 
swer is  unverified  and  there  is  no  affidavit  of  merits,^*  npon  plaintilf's  application 


abuse  of  discretion  in  refusing  to  open  de- 
fault because  defendant  did  not  suppose  that 
service  could  be  made  on  its  ag:ent  at  a  cer- 
tain place  and  because  the  asent  failed  to 
notify  defendant.  Southern  Bell  Tel.  &  T.  Co.  v. 
Parker,  119  Ga.  721,  47  S.  E.  194.  Mere  press 
of  busiaess  of  defendant's  attorney  whereby 
lie  made  mistake  as  to  day  required  for  ap- 
])earance  held  not  to  show  excusable  neglect. 
Bowcn  V.  "Webb  [Mont.]  85  P.  739.  Showing- 
held  insufficient  to  autiiorize  setting  aside  of 
default  judgment  on  ground  of  inadvertence, 
surprise,  or  excusable  neglect.  Holzman  & 
Co.   V.  Henneberry    [Idaho]    S3   P.   497. 

35.  Failure  of  agent  to  pay  taxes  no 
ground  for  setting  aside  default  tax  judg- 
nifnt.  Warner  v.  Miner,  41  Wash.  9S,  82  P. 
1033.  Corporation  relieved  from  default 
v.-here  agent  under  advice  of  counsel  ignor- 
ed process.  Roberts  v.  Wilson  [Cal.  App.] 
84   P.   216. 

50.  Where  defendant  failed  to  answer,  he 
could  not  plead  the  negligence  of  his  attor- 
neys as  a  ground  for  setting  aside  the  judg- 
ment. United  States  v.  Rio  Grande  Dam  & 
Irrigation  Co.    [N.   M.]    85   P.    393. 

57.  Where  defendant's  attorney  promised 
to  notify  defendant  wlien  the  case  would  be 
tried  but  defendant  heard  nothing  until  after 
judgment  was  entered,  it  was  an  abuse  of 
discretion  not  to  open  the  default  where 
defendant  had  a  good  defense.  Evans  v. 
Terrell  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  445, 
95  S.  W.   684. 

58.  Not  where  judgment  was  filed  on  Au- 
gust 13th,  but  clerk  by  mistake  filled  in 
blank  at  its  beginning  so  as  to  make  it  ap- 
pear that  it  was  signed  on  the  19th.  Warner 
v.  IMiner,  41  Wash.  98,  82  P.  1033. 

50.  Where  after  defendant's  default  plain- 
tiff's petition  was  amended  but  tlie  amend- 
ment did  not  materially  change  tlie  cause 
of  action,  it  did  not  open  the  petition  to  de- 
murrer or  plea.  Southern  Bell  Tel.  &  T.  Co. 
▼.  Parker,  119  Ga.  721,  47  S.  E.  194. 


60.  Fuller  Buggy  Co.  v.  Ramsey,  98  N.  Y. 
S.   1085. 

CI.     Kipp  V.  dinger  [Minn.]  106  N.  W.  108. 

62.  When  addressed  to  court's  discretion 
under  Gen.  St.  1894,  §  5267,  it  must  appear 
tliat  motion  was  made  with  diligence  and 
within  one  year  from  actual  notice  of  judg- 
ment. Kipp  V.  Clinger  [Minn.]  106  N.  W.  108. 
An  affidavit  by  such  grantee  stating  general- 
ly that  defendant,  his  grantor,  had  no  actual 
notice  or  knowledge  of  the  judgment  is  liear- 
say  and  insufficient  to  show  want  of  notice 
in  defendant.     lel. 

63.  See  5  C.  L.  986. 

64.  Will  not  lie  under  Code  Civ.  Proc.  5 
3064,  applicable  to  justice  courts  since  by  § 
363  of  the  Municipal  Court  Act  (Laws  1902. 
c.  580),  §  3064  Code  Civ.  Proc.  does  not  apply 
to  municipal  courts.  Catalano  v.  North  Brit- 
ish  Mercantile   Ins.    Co.,    99    N.   Y.   S.    524. 

6."».  Code  §  274  limiting  to  one  year  the 
time  for  setting  aside  judgments  for  surprise 
or  excusable  neglect  does  not  apply  to  a 
judgment  which  is  irregular  and  hence  a 
default  judgment  entered  when  defendant 
had  a  valid  answer  on  file  can  be  set 
aside  after  one  year.  Becton  v.  Dunn,  137  N. 
C.  559,  50  S.  E.  289.  Motion  to  set  aside  de- 
fault judgment  rendered  for  plaintiff  on  ap- 
peal from  the  justice  to  the  circuit  court, 
made  at  a  subsequent  term,  held  too  late  un- 
der Rev.  St.  1899,  §  777.  Bader  v.  .Tones  [Mo. 
App.]  96  S.  W.  305.  Under  Code  Civ.  Proc.  § 
134,  filing  and  service  of  notice  of  motion  to 
set  aside  judgment  rendered  out  of  term  must 
be  made  within  teii  days  after  rendition. 
United  States  v.  Rio  Grande  Dam  &  Irriga- 
tion Co.    [N.   M.]    85   P.   393. 

66.  Hi  Williamson  &  Co.  v.  Nigh,  58  W.  Va. 
629,   53   S.   E.    124. 

67.  That  affiant  had  difficulty  in  making 
his  counsel  understand  l;is  defense  held  mere 
hearsay  as  it  was  for  counsel  to  say  how 
well  he  understood  his  client.  Moody  v. 
Keichow,   3S  Wash.  303,   SO  P.  461.      See,  also, 
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for  inquest,  defendant  may  file  his  affidavit  of  merits  forthwith,"®  and  defendant 
will  thereupon  be  allowed  to  defend  the  action.'"  An  affidavit  of  merits  is  not  re- 
quired where  a  default  is  obtained  through  misapprehension  or  mist-ake,  occasionetl 
by  act  of  the  olher  party  or  his  attorney.'^  Counter  affidavits  are  permissible  on 
the  question  of  defendant's  diligence,'-  but  not  on  the  merits.'^  The  right  to  a 
jury  trial  is  waived  if  not  asserted  at  the  time  of  filing  the  petition.'^*  Except  iu 
certain  cases'^  the  court  may,  on  setting  aside  a  default,  impose  such  terms  as  will 
reimburse  plaintiff  such  expenses  incurred  in  obtaining  the  default  as  will  be  ren- 
dered futile  on  its  vacation,  together  with  reasonable  motion  costs ;'°  but  under  a 
sta.tut,e  authorizing  the  court  to  set  aside  jiidgments  "upon  such  terms  as  may  be 
just"  it  is  not  essential  that  terms  of  some  kind  be  imposed  in  all  cases,^'^  and  failure 
to  impose  any  terms  is  not  necessarily  an  abuse  of  discretion.'^  Terms  should  be 
imposed,  however,  wliere  the  default  is  willful  and  is  set  aside  only  for  the  protec- 
tion of  the  client  from  misconduct  on  the  part  of  his  attorney."'' 

Appeal.^'^ — Ordinarily  a  default  judgment  is  not  appealaljle,®^  the  remedy  be- 
ing by  motion  to  open  in  the  lower  court  and  appeal  from  the  order  refusing  to 
vacate;^-  but  a  judgment  rendered  for  failure  to  answer  over  after  the  overruling 


Affidavits    of   Merits   of  Claim    or   Defense,    7 
C.  L.  59. 

OS.  The  practice  of  permitting  an  inquest 
for  want  of  an  affidavit  of  merits  wliether 
tlie  answer  was  verified  or  not  was  clianged 
by  Code  Civ.  Proc.  §  9S0  (Laws  1876,  p.  451. 
c.  431),  so  as  to  permit  inquests  only  in  case 
of  unverified  ansr\-ers  and  failure  to  file  affi- 
davits of  merits.  Beglin  v.  People's  Trust 
Co.,  95  N.  Y.  S.  910. 

69.  The  affidavit  of  merits  required  to  pre- 
vent the  taking-  of  an  inquest  when  the  an- 
swer is  unverified  need  not  accompany  the 
answer  but  may  be  served  and  filed  at  any 
time  before  actual  inquest  taken.  Beglin  v. 
People's  Trust  Co.,   95  N.  Y.  S.  910. 

70.  Where  defendant's  attorney  on  plain- 
tiff's application  for  inquest  appeared  and  ; 
offered,  if  the  practice  so  required,  to  serve 
and  file  an  affidavit  of  merits  and  to  defend, 
the  application  should  be  allowed  especially 
where  the  practice  was  uncertain.  Beglin  v. 
People's    Trust    Co.,    95    N.    Y.    S.    910. 

71.  Not  necessary  where  plaintiff's  attor- 
ney sent  notice  of  trial  by  mail  in  registered 
package  m.arked  "personal  delivery  only"  and 
defendant  could  not  reach  the  postofflce  on 
account  of  illness.  Sears  v.  Tenhagen,  100 
N.  Y.  S.  469. 

72.  Failure   to    plead.     Mutual   Ins.    Co.    v.  | 
Carnahan,  122  111.  App.  340.  \ 

73.  Error  to  permit  such  filing.      American 
Mail    Order    Co.    v.    Marsh,    118    111.    App.    248.  ; 
Sufficient    it    answer    states    a   valid    defense.  ; 
Olson   V.   Sargent   County    [N.    D.]    107   N.   TV.  i 
43.  \ 

74.  Petition     under    Code     1896.     §     0342. 
Right    waived     under    Acts     18SS-S9     p.     997.1 
Baker    v.    Jackson    [Ala.]    40    So.    348.  | 

7.'.     Where    under    the    circumstances    de- 
fendant   should    have    had    a    reasonable    ad- 
journment,   his    motion    to    open    the    default 
should  be  granted  without  the  imposition  of 
terms.     McCormick  v.    Shea,    97   N.    Y.   S.    358.  . 
On  setting  aside  a  default  by  an  intermediate  | 
lienor  in  a  surplus  proceeding  he  should  not 
be    conditioned    to    pay     costs     incurred     by 
others    in    no    way    attributable    to    his    act.  ] 
Irving  Sav.  Inst.  v.  Smith,   100  App.  Div.  460. 
91  N.  Y.  S.  4  4  6.      See,  also.  Costs,  7  C.  L.  9.".6.       j 


76.  Menasha  Wooden  Ware  Co.  v.  Michel- 
stetter,  126  Wis.  427,  105  N.  W.  927.  Where 
a  default  was  opened  without  legal  right 
defendant  could  not  complain  of  the  imposi- 
tion of  costs  entered  in  the  judgment  against 
him  and  of  the  motion.  Fuller  Buggy  Co. 
v.  Ramsey,   98  N.  Y.  S.  1085. 

77.  Not  necessary  under  Rev.  Codes  1899,  S 
5298  authorizing  setting  aside  of  judgments 
rendered  against  parties  througli  surprise, 
etc.,  "upon  such  terms  as  may  be  just."  Ol- 
son v.  Sargent  County  [N.  D.]  107  N.  W.  43. 

7S.  Defatilt  set  aside  under  Rev.  Codes 
1899,  §  5298.  Olson  v.  Sargent  County  [N. 
D.]  107  N.  W.  43.  Where  settlement  had 
been  made  with  plaintiff  personally  without 
tlie  knowledge  of  his  attorney,  the  fact  that 
defendant  did  not  notify  plaintiff's  attorney 
who  thereafter  continued  proceedings  did  not 
entitle  the  latter  to  terms.  Id.  That  plain- 
tiff had  filed  notice  of  attorney's  lien  for 
costs  and  disbursements  did  not  necessarily 
entitle  him  to  reimbursement  for  money  ex- 
pended in  procuring  tlie  Judgment.     Id. 

79.  Where  for  three  consecutive  days  de- 
fendant's counsel  ans^'ered  "ready"  to  the 
call  of  the  calendar  when  in  fact  he  was 
not  ready  but  absented  himself  when  the 
case  was  reached  and  permitted  an  inquest 
to  be  taken,  the  default  should  have  been 
noened  only  on  defendant's  paying  all  of 
plaintiff's  costs  and  disbursements  after  no- 
tice of  trial,  and  attorney's  fee,  and  giving 
a  bond.  Herbert  Land  Co.  v.  Lorenzen,  99  N. 
Y.  S.  937. 

50.  See  5  C.  L.   987. 

51.  See  Appeal  and  Review,  7  C.  L.  13S. 
The  rule  regarding  default  judgments  in  the 
municipal  court  is  now  the  same  as  in  courts 
of  record,  and  an  appeal  from  such  judg- 
ments does  not  lie  in  the  first  instance. 
Catalano  v.  North  British  &  Mercantile  Ins. 
Co..   99   N.  Y.  S.  524. 

82.  Where  a  default  has  been  rendered  in 
the  municipal  court,  defendant's  remedy  is 
iiv  motion  to  open,  and  appeal  as  provided  by 
Municipal  Court  Act,  Laws  1902,  p.  1563,  c 
.".<!0  §  237.  Catalano  v.  North  British  & 
Mercantile  Ins.  Co.,  99  N.  Y.  S.  524. 
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of  a  demnrrer  is  not  such  a  default  as  will  preclude  tlie  right  of  appeal.®'^  When 
the  court  upon  opening  a  default  requires  the  judgment  to  stand  as  security  for 
whatever  judgment  plaintiff  may  finally  recover  against  defendant,  such  security 
extends  to  a  judgment  on  appeal.**  An  appellate  court  will  not  disturb  the  ruling 
of  the  trial  court  unless  an  abuse  of  discretion  is  clearly  shown.^°  All  tilings  are 
presumed  in  favor  of  the  ruling. ®®  The  sufficiency  of  the  complaint  will  be  tested 
as  upon  demurrer.*^  Findings  of  fact  may  be  waived  by  failure  to  appear  at  the 
trial.*^ 

§  4.  Operation  and  effect  of  default  and  proof  of  damages.^^ — A  party  in  de- 
fault is  precluded  from  pleading  further  in  the  case  without  permission  of  the 
court.^°  After  appearance  defendant  is  entitled  to  notice  of  inquest,^^  but  a  stat- 
ute providing  that  after  appearance,  a  defendant  is  entitled  to  notice  of  subsequent 
proceedings  in  the  cause,  does  not  apply  where  defendant  has  been  adjudged  to  be 
in  default.®^  Where  service  is  personal,®'  though  a  default  does  not  admit  con- 
clusions of  law,®*  it  confesses  every  material  allegation  of  the  petition  well  plead- 
ed.®" Hence,  the  admission  in  evidence  of  the  contract  sued  on"®  or  a  mere  state- 
ment by  plaintiff's  witness  as  to  the  amoim.t  due  from  defendant  is  sufficient  to 
sustain  an  assessment  of  damages.®^  Wliere  under  a  statute  defendant  gives  notice 
of  his  intention  to  deny  any  of  plaintiff's  allegations  upon  the  hearing,  the  burden 
devolves  upon  him  to  prove  his  denials.®*  Under  a  statute  imposing  upon  the 
court  the  duty  of  assessing  -damages  with  or  without  a  jury,  the  court  may  allow 
more  or  less  than  the  jur}'  awarded.®®     In  many  states,  by  statute,  the  clerk  is  au- 


83.  .  Judgment  taken  without  notice  after 
overruling'  defendant's  demurrer  to  com- 
plaint. Mathot  V.  Triebel,  102  App.  Div.  426, 
92  N.  T.  S.  512. 

84.  Defendant's  motion  to  cancel  Judg- 
ment while  plaintiff's  appeal  from  judgment 
for  defendant  was  pending,  denied.  Fuller 
Buggy  Co.  V.  Cudney,  100  N.  T.  S.  282. 

85.  See  Appeal  and  Review,  7  C.  L..  226. 
Discretion  must  be  exercised  within  the  es- 
tablished rules  of  law.  Holzman  &  Co.  v. 
Henneberry  [Idaho]  83  P.  4  97.  Refusal  to  set 
aside  will  be  reviewed  where  discretion  is 
abused.  Evans  v.  Terrell  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  445,  95  S.  W.  684. 

SC.  Conceding  that  a  proffered  answer  In 
a  motion  to  vacate  a  default  may  perform  the 
office  of  an  affidavit  of  merits,  the  appellate 
court  will  not  presume  that  it  was  offered 
as  such.  Bowen  v.  Webb  [Mont.]  85  P.  739. 
Relief  for  "inadvertence,  etc.,"  should  be  ap- 
plied for  in  the  lower  court  under  Code 
Civ.  Proc.  §  473,  and  not  by  appeal  on  the 
judgment  roll  as  every  presumption  is  resolv- 
ed in  favor  of  the  regularity  of  the  proceed- 
ings unless  the  defect  is  disclosed  in  the  rec- 
ord. Johnston  v.  Callahan,  146  Cal..212,  79 
P.  870. 

87.  If  allegations  are  Insufficient  to  sus- 
tain judgment  It  will  be  reversed.  Dame  v. 
Cochiti  Reduction  &  Imp.  Co.  [N.  M.]  79  P. 
296. 

88.  Appeal  determined  on  pleadings  and 
judgment  alone  under  Code  Civ.  Proc.  §§  634, 
670.  Johnston  v.  Callahan,  146  Cal.  212,  79 
P.    870. 

89.  See  5  C.  D.  987. 

flO.  Plea  filed  without  authority  after  de- 
fault will  be  stricken.  Morris  v,  Duncan 
[Ga.]   54  S.   E.  1045. 

91.  Error  to  hold  Inquest  without  notice. 
American   Mail   Order  Co.  v.  Marsh,   118   111. 


App.  248.  A  demurrer  to  the  complaint  being 
equivalent  to  a  general  appearance  (Code 
Civ.  Proc.  §  421),  where  the  demurrer  is  over- 
ruled, though  defendant  fails  to  answer  over 
he  is  entitled  under  §  1219  to  notice  of  the 
assessment  of  damages  by  the  clerk  as  well 
as  of  the  application  to  the  court  for  judg- 
ment. Mathot  V.  Triebel,  102  App.  Div.  426, 
92  N.  T.  S.  512. 

93.  Ballinger's  Ann.  Codes  &  St.  §  4886. 
No  notice  where  default  was  entered  in  fore- 
closure proceedings.  Hyde  v.  Heaton 
[Wash.]   86  P.   664. 

93.  An  order  pro  confesso  is  an  admission 
of  the  bill  by  the  defendants  served  with 
process,  but  merely  puts  the  bill  in  issue  as 
to  one  served  by  publication  as  a  non  resi- 
dent without  attachment.  Shannon's  Code 
§  6181.  Bashaw  v.  Temple,  115  Tenn.  596,  91 
S.  W.  202. 

94.  Does  not  admit  that  complaint  con- 
tains true  construction  of  written  instrument 
sued  on,  or  conclusions  of  law.  Dame  v. 
Cochiti  Reduction  &  Imp.  Co.  [N.  M.]  79  P. 
296. 

95.  Parratt  v.  Hartsuff  [Neb.]  106  N.  W. 
966;  Scottish  Nat.-  Ins.  Co.  v.  Adams,  122  111. 
App.    471. 

96.  For  payment  of  money.  Gordon  v. 
Gordon   [S.  D.]    105  N.  W.   244. 

97.  Scottish  Nat.  Ins.  Co.  v.  Adams,  122 
111.  App.   471. 

98.  Where  in  an  action  against  a  town 
for  injuries  from  a  defective  highv.^ay  defend- 
ant suffered  a  default,  and  gave  notice  of  its 
intention  to  deny  that  the  place  was  a  public 
highway,  the  burden  was  upon  defendant, 
upon  a  hearing  in  damages,  to  prove  the 
denial.     Paulsen  v.  Wilton    [Conn.]    61  A.   61. 

99.  Gen.  Daws  1896,  p.  830,  c.  243,  §  5.  Dy- 
son v.  Rhode  Island  Co..  25  R.  I.  600,  57  A.  771. 
The   question    of   the  excessiveness   of   dam- 
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thorized  to  enter  final  judgment  in  actions  on  contract  for  liquidated  money  de- 
m'ands/  but  where  extrinsic  evidence  is  necessary  to  ascert.ain  the  amount  due, 
plaintiff  is  not  entitled  to  judgnient  without  an  inquest/  and  the  proper  practice 
in  an  action  at  law  in  such  case  is  to  have  tlie  damages  assessed  by  a  jury.^ 

Definite  Pleadixg;  Del  Credere  Agency;   DErviAxn;   Demurr-vge;   Deaiuef^ees;   DEiirBREn 
TO  Evidence;  Depabtube,  see  latest  topical  index. 


DEPOSITIOXS.4 


§  1.  Occasion  or  Necessity;  Right  to  Take 
(1129). 

§   2.     Procedure  to  Obtain  Deposition  (1130). 

§  3.  Taking  the  Testimony  or  Evidence 
Adduced    (1131). 


§   4.     Returning  and  Filing   (1132). 
§    5.      Suppression     and     Objections     before 
Trial    (1133). 

§   6.     Use   as   Evidence    (113o). 


§  1.  Occasion  or  necesdiij;  right  to  talce.'^—1\ie  right  to  take  the  deposition 
of  witnesses/  in  or  out  of  the  state/  is  governed  entirely  by  statute.®  The  court 
must  have  jurisdiction  of  the  case,  and  it  must  appear  that  the  evidence  sought  is 
material  to  the  issu^/  and  that  a  deposition  is  necessary  in  order  to  obtain  it/"  but 
an  objection  to  the  taking  of  a  deposition  that  the  action  is  untenable  and  cannot 
be  maintained  is  invalid.^^  Examination  of  the  adverse  party  before  suit  by  way 
of  discovery  is  allowed  in  some  states/-  but  depositions  proper  can  be  taken  only  after 


ages  awarded  by  the  jury  was  not  before  the 
court  on  petition  for  a  new  trial  where  the 
court  of  common  pleas  had  not  assessed  the 
damag-es  nor  approved  or  disapproved  the 
finding-  of  the  jury.  Dyson  v.  Rliode  Island 
Co.,  25  R.  I.  600,  57  A.  771. 

1.  Plaintiff  as  surety  on  defendant's  bond 
"was  compelled  to  pay  a  judgment  for  penal- 
ty and  costs  of  trial  and  several  appeals,  and 
counsel  fee  and  brought  action  against  de- 
fendant for  reimbursement.  Upon  defend- 
ant's stipulation,  judgment  absolute  was 
awarded  plaintiff  in  the  court  of  appeals. 
Held,  the  penalty  and  costs  being  liquidated 
amounts  could  be  allowed  without  applica- 
tion to  the  court  and  also  the  counsel  fee  dis- 
bursed in  defense  of  the  action,  under  Civ. 
Code  §§  420,  1212,  providing  for  assessment 
without  application  to  the  court  upon  default 
in  an  action  for  breach  of  contract  to  pay 
money,  or  money  received  or  disbursed,  and 
the  procedure  thereon.  City  Trust,  Safe  De- 
posit &  Surety  Co.  v.  American  Brewing  Co., 
182  N.  T.   285,  74   N.  E.   948. 

2.  "Where  plaintiff  asked  for  a  lien  for 
services  rendered  and  that  its  extent  "be 
ascertained  and  defendant  adjudged  to  pay 
the  same"  and  defendant  failed  to  answer 
after  the  overruling  of  his  demurrer  and  the 
rendition  of  an  interlocutory  judgment  which 
did  not  direct  final  judgment,  plaintiff  was 
not  entitled  to  judgment  for  the  amount  of 
his  demand  with  interest  and  costs  without 
proceeding  to  ascertain  the  amount  as  per 
Code  Civ.  Proc.  §§  1222,  1223.  Mathot  v. 
Triebel,   102  App.   Div.   426,   92   N.  T.  S.   512. 

3.  Parker  v.  Dekle,  46  Fla.  452,  35  So.  4. 
Rev.  St.  1892,  §  1035,  contemplates  that  the 
clerk  can  enter  final  judgment  after  default 
only  where  the  cause  of  action  is  purely  a 
money  demand  founded  upon  contract. 
Where  extrinsic  evidence  is  necessary  to  as- 
certain the  amount  of  recovery  the  clerk 
cannot  entertain  such  evidence  or  found  a 
final  judgment  thereon.  Id.  Upon  a  hear- 
ing in  damages  after  the  overruling  or  sus- 


taining of  a  demurrer,  the  case  stands  v,-ith 
reference  to  the  evidence  necessary  for  plain- 
tiff and  admissible  for  defendant  precisely 
as  upon  a  default.  Id.  To  ascertain  the 
reasonableness  of  an  attorney's  fee  requires 
testimony,  and  entry  of  judgment  on  a  mere 
affidavit  by  plaintiff  heard  by  the  clerk  is 
error.     Id. 

4.  This  article  includes  the  various  pro- 
ceedings for  taking  the  testimony  of  v^-it- 
ness  before  trial  for  use  therein.  The 
equitable  remedy  of  discovery,  and  proceed- 
ings to  force  disclosure  of  facts  within  the 
knowledge  of  the  adverse  party  or  a  wit- 
ness, or  to  procure  inspection  of  documents 
or  person,  are  treated  elsewhere.  See  Dis- 
covery and  Inspection,  5  C.  L.  1019,  and  post. 
7  C.  L.  1167. 

5.  See  5  C.  L,.  988. 

6.  A  party  to  the  action  is  a  "witness" 
within  the  meaning  of  statutes  authorizing 
the  taking  of  depositions.  Under  Mill's  Ann. 
Code  §§  341,  348,  authorizing  the, taking  of 
a  deposition  within  the  state  when  the  wit- 
ness is  a  party,  and  the  taking  of  a  deposition 
of  a  "witness"  out  of  the  state,  the  deposi- 
tion of  a  party  out  of  the  state  may  b© 
taken.     Doherty  v.  Healy  [Colo.]   86  P.  323. 

7.  Under  §  2024,  Code  Civ.  Proc,  authoriz- 
ing the  taking  of  the  deposition  of  a  witness 
"out  of  the  state,"  it  is  not  necessary  that 
the  witness  be  a  nonresident.  In  re  Dol- 
beer's  Estate  [Cal.]  86  P.  695. 

8.  See  5  C.  L.   988. 

9.  "U'here  testimony  as  to  insanity  of  de- 
fendant's ancestors  was  not  shown  to  be 
material.     Clements  v.  State  [Fla.]  40  So.  432. 

10.  A  rule  of  court  authorizing  either 
party  to  take  depositions  of  witnesses  witli- 
out  regard  to  whether  they  are  aged,  infirm, 
or  going  witnesses,  on  eight  daj's'  notice,  is 
invalid.  International  Coal  ]Min.  Co.  v.  Penn- 
sylvania R.  Co.   [Pa.]   63  A.  SSO. 

11.  These  are  questions  for  trial  court. 
Hartman  v.  Feenaughty,   139   F,   SS7. 
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suit/^  tJie  time  for  such  taking  varying-  in  tlie  different  states.^*  Bills  to  perpetu- 
ate testimony  will  not  lie  to  perpetuate  the  deposition  of  a  decea.?ed  witness,  either 
in  equity^"^  or  ordinarily  under  the  codes.' *^ 

The  Federal  conformity  act^^  did  not  in  any  way  affect  or  impair  the  power 
of  the  Federal  courts  to  take  testimony  imder  previous  la^^s,^*  and  the  testimony 
of  any  witness,  including  the  parties  to  the  cause,^®  may  be  taken  in  a  ci-\-il  action 
I)v  deposition  de  bene  esse,  when  such  witness  lives  more  than  one  hundred  miles 
1  ram  the  place  of  tiial.^"  , 

§  2.  Procedure  to  ohtain  deposition.-'^ — The  motion  for  leave  to  take  a  deposi- 
tion is  usually  made  on  affidavit  of  the  party,  unless  another  is  better  apprised  of 
the  facts,^-  allowing  among  otlier  things  the  residence  of  tlie  witness-^  and  the  ma- 
teriality of  his  testimony,-*  but  a  waiver  of  .an  order  for  a  commission  is  a  waiver 
of  an  affida^dt  of  mateiiality.^"^     Tlie  requisites  of  the  order,-**  the  time  when  it  may 


12.  See  Discovery  and  Inspection,  7  C.  L. 
1167. 

13.  Under  Pub.  St.  1901,  c.  225,  §  13.  au- 
thorizing- the  taking-  of  depositions  by  a  de- 
fendant in  a  criminal  case,  a  criminal  case 
must  be  pending  before  the  deposition  can 
be  taken.  One  merely  bound  over  to  a-wait 
action  of  grand  jury  could  not  take  deposi- 
tion of  prosecuting  -witness.  State  v.  Naud 
[X.  H.]   63  A.   673. 

14.  In  California,  under  Code  Civ.  Proc.  § 
2021,  subd.  3,  and  §  2032,  a  deposition  may 
be  token  when  it  is  believed  the  -^vitness  -will 
be  absent  -when  his  testimony  is  "required," 
and  so  a  deposition  taken  during  the  trial 
may  be  used  on  proof  that  -wntness  left  the 
state  fwo  days  before  and  -was  then  absent. 
In  re  Dolbeer's  Estate  [Cal.]  86  P.  695.  Up- 
on a  proper  application  of  defendant  In  a 
criminal  case,  under  §  2912,  Rev.  St.  1892,  the 
court  cannot  refuse  a  commission  to  take 
the  testimony  of  an  absent  -tvitness,  but 
the  application  must  be  made  at  the  time 
of  the  arraignment,  and  defendant  cannot 
await  his  pleasure  thereafter.  Clements  v. 
State   [Fla.]    40  So.   432. 

15.  16.  Morris  v.  Parry,  110  Mo.  App.  675, 
85  S.  W.  620.  The  plaintiff,  in  a  suit  against 
a  husband  and  -wife  to  establish  a  lost  deed, 
procured  a  deposition  proving  the  execution 
of  such  deed.  Husband  and  wife  disclaimed 
as  to  plaintiff's  land  and  the  suit  was  dis- 
missed. After  the  death  of  the  husband  and 
deponent  the  wife  sued  the  owner  of  another 
part  of  the  land  for  dower.  Held  that  de- 
fendant could  not  maintain  a  bill  to  "estab- 
lish and  perpetuate"  as  testimony  to  estab- 
lish the  lost  deed  in  the  action  for  dower,  the 
testimony  of  the  dead  witness  as  contained 
in  the  deposition  on  file.     Id. 

Note:  In  this  connection  see  1  Greenleaf 
on  Ev.  §  325;  3  Greenleaf  on  Ev.  §  325; 
Story-s  Eq.  Juris.  §§  1505-1508;  Bispham's 
Prin!  of  Eq.  §§  535,  567,  573;  Adams,  Eq.  §  24. 
Quaere:-  Would  not  a  certified  copy  of  the 
deposition  have  been  admissible? 

On  bills  to  perpetuate  testimony  and  bills 
de  bene  esse,  see  Fletcher  Eq.  PI.  &  Pr.  §§ 
795-803. 

17.  Act  March  9,  1892,  allowing  the  tak- 
ing of  depositions  in  the  Federal  courts  ac- 
cording to  the  laws  of  the  states  where 
the    courts    convene. 

IS.  Plaintiff  could  take  defendant's  dep- 
osition  under   Rev.   St.    §    863,   and   not  under 


the  New  York  Code.     Hartman  v.  Feenaugli- 
I  ty.    139   F.    8S7. 

I       IS).     A     defendant,     in    an     action     at     law 
j  pending    in    a    circuit    court    of    the    United 
j  States,    wlio   resides    out    of   the   district   and 
I  more  than  100  miles  from  the  place  of  trial, 
I  may    be   examined   as   a   witness   bv   plaintiff 
!  under  Rev.   St.   §§    863    (U.  S.   Comp.   St.   1901, 
j  p.  661).     Hartman  v.  Feenaughty,  139  F.  887. 
A  plaintiff  in  a  Federal  court,  wlio  is  a  citi- 
zen  of  another  state  and   resides  more  than 
j  100    miles    from    the    place    of    trial,    may    be 
compelled  bj'  defendant  to  appear  and  testify 
by  deposition  de  bene  esse  in  advance  of  tlie 
trial,    under   Rev.   St.    §    863    (V.   S.   Comp.    St. 
1901,    p.    661).      Blood    V.    Morrin,    140    F.    918. 
Such    deposition    need    not    be    taken    at    the 
place  where  the  -witness  resides,  but  may  be 
taken   at   any  place   where   he   is  found   and 
served  vrith  subpoena.     Id. 

20.  Rev.  St.  §  863  (U.  S.  Comp.  St.  1906, 
p.  661).  A  party  wliose  right  to  sue  in  the 
Federal  court  depends  upon  his  residence  in 
anotlier  state  cannpt  be  considered  as  resid- 
ing at  the  place  of  trial  for  tlie  purpose  of 
testing  the  right  of  his  adversary  to  take 
his  deposition,  merely  because  he  -was  at 
tliat  place  at  the  time  the  subpoena  -was 
served  upon  him.  Blood  v.  Morrin,  140  F. 
918. 

21.  See   5   C.   L.   989. 

22.  On  motion  for  the  deposition  of  a 
third  person,  an  affidavit  of  plaintiff's  attor- 
ney that  the  third  person  was  a  physician, 
that  he  had  attended  plaintiff,  and  intend- 
ed to  leave  the  state,  held  insufficient,  no 
reason  being  shown  "wliy  the  affidavit  of  tlie 
third  person  could  not  be  procured.  Vin- 
cent v.  Kilmer,  107  App.  Div.  499,  95  N.  Y. 
S.  343. 

23.  Not  necessary  in  personal  injury  case 
where  plaintiff  or  attorney  did  not  know  ex- 
act place,  and  testimony  of  pliysician  was 
material  to  plaintiff's  case.  Dambmann  v. 
Metropolitan  St.  R.  Co.,  110  App.  Div.  165, 
97  N.  Y.  S.  91.  That  an  alleged  nonresi- 
dent witness,  for  whose  testimony  a  com- 
mission is  asked  had  been  seen  in  a  res- 
taurant in  the  county  of  trial,  did  not  tend 
to    disprove    his     nonresidence.     Id. 

24.  Art.  4  36,  Code  of  Practice,  requiring  an 
affidavit  of  materiality  as  a  condition  to 
granting  a  commission  to  take  testimony  of 
a  nonresident  witness,  does  not  apply  to  pro- 
ceedings in  the  city  court  of  New  Orleans. 
Wertheimer  v.   Favalora    [La.]    40   So.    848. 
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be  made,"  and  the  form  and  requisites  of"  tlie  commi>sion,=^*  depend  on  the  terms  of 
the  statute.  The  privilege  of  taking  the  testimony  wholly  or  partly  on  oral  ex- 
amination is  given  in  certain  cases/''  but  open  commissions  are  granted  only  in  ex- 
treme cases.^° 

°§  3.  Tal-ing  the  testimony  or  evidence  adduced.  Officers  authorized  to  tnl-eJ'^ 
— A  commission  caimot  be  executed  by  an  officer  to  whom  it  is  not  addressed. ^- 
An  attorney  in  the  case  cannot  act  as  commissioner^-  in  the  absence  of  a  waiver.'"' 

Xotice  of  hearing  and  attendance  of  icifness."^ — Xotice  of  hearing  must  usual- 
ly be  served  upon  the  opposite  part}^-^*''  service  on  his  attorney  not  being  sufficient 
unless  the  irregularity  is  waived.^'     Since  a  notary  does  not  exercise  judicial  func- 


2.".  Under  art.  436,  Code  of  Practice,  re- 
quiring- affidavit  of  materiality  as  condition 
to  g-ranting  of  commission.  Wertlieimer  v. 
Favalora   [La.]    40   So.   848. 

26.  An  order  for  a  commission  to  examine 
a  nonresident  material  witness,  upon  inter- 
rogatories annexed  to  the  commission,  as 
provided  in  Code  Civ.  Proc.  §  8S7,  should 
provide  that  it  is  issued  to  examine  upon 
interrogatories  annexed  thereto,  and  tlie  wit- 
ness should  be  named  therein.  Ordwav  v. 
Radigan,  100  N.  Y.  S.  121.  Under  Code  Civ. 
Proc.  §  893,  allowing'  the  court  in  its  dis- 
cretion to  direct  the  issuance  of  a  commis- 
sion without  written  interrogatories,  and 
that  the  dsposition  be  taken  on  oral  ques- 
tions, or  partly  on  oral  questions  and  partly 
on  interrog-atories,  tlie  order  must  expressly 
provide  that  the  depositions  be  taken  on  oral 
questions  or  partly  on  oral  questions  and 
partly  on   interrogatories.     Id. 

27.  Under  §  2913,  R§v.  St.  1892,  an  order 
for  a  commission  to  take  testimony  of  ab- 
sent witness  may  be  made  in  term  or  vaca- 
tion upon  application  of  defendant  in  a  crimi- 
nal action.  Clements  v.  State  [Fla.]  40  So. 
432. 

28.  Lack  of  indorsement  held  not  to  in- 
validate commission.  St.  Louis  S.  "^'.  R.  Co. 
V.'    Kennedy    [Tex.    Civ.    App.]    96    S.   W.    653. 

2!».     Wliere    complainant's    notice    for    the 
taking    of    testimony    signifies    a   desire    that  j 
tlie    testimony    i^e    taken    orally,    defendants 
will   he  allowed   to   cross-examine   complain- 
ant's foreign  witness  orally,  if  they  so  elect,  | 
immediately    following-    the    close    of   tlie    di-  i 
rect  examination     Edison  Elec.  Co.  v.  West-  I 
inghouse.    Church,    Kerr    &    Co.,    138    F.    460.  j 
Should  defendants   elect  to  do  so,   complain-  ; 
ants  will  be  g-iven  leave  to  withdraw  direct 
interrogatories    filed    by    them    and    examine  j 
the     witness     orally.     Id.     Equity     rule     67,  I 
autliorizing    the    evidence    in    a    cause    to    be  ! 
taken  orally  upon  application  by  either  par-  j 
ty,    is     applicable    to    depositions     taken    on 
commission  issued  under  Rev.  St.  §  866  (L*.  S.  I 
Comp.    St.    1901,    p.    663),    and   where   a   party  ; 
applies    for   such    commission    to    take    testi-  I 
mony    of    foreign    witnesses,    the    court    has 
powf-r  CO  permit  the  adverse  party  to  cross-  | 
examine    such    witnesses    orally.        Encyclo-  i 
paodia  Britannica  Co.  v.   Werner  Co.,   138   F. 
461.     See  Form.s  Xos.  187,  188,  in  1  Loveland's 
Forms  of  Federal  Practice,  on  rig-ht  to  orally  j 
examine   v.-iinesses   in   foreign  country  under  i 
a  commission  or  dedimus  potestatem.     L'nder 
Cede  Civ.  Proc.  §  895,  providing  that  an  appli- 
cant for  a  commission  to  take  testimony  can- 
not   be    examined    in    his    own    behalf,    under 
§S  893.  894,  providing  for  an  open  commission 


and  for  one  to  examine  wholly  or  partlv  on 
oral  questions,  a  defendant  in  an  action 
against  him  and  another  for  g-oods  sold  to 
them  is  not  entitled  to  the  examination  of 
the  other  defendant  on  an  open  commission 
or  a  commission  to  examine  wholly  or  partlv 
on  oral  questions.  Ordway  v.  Radig-an,  100 
X.   Y.    S.    121. 

30.  Showing  as  to  nonresidence  of  a  code- 
fendant  held  insufficient  to  justify  the  issu- 
ance of  an  open  commission,  under  Code  Civ. 
Proc.  §  894.  Ordway  v.  Radigan,  100  N.  y! 
S.  121.  Moving-  papers  held  not  to  justifv 
oral  examination  of  nonresident  physician. 
Dambmann  v.  Metropolitan  St.  R.  Co.,  110 
App.   Div.   165.   97   N.   Y.  S.    91. 

31.  See  5  C.  L.  990. 

32.  Where  addressed  to  "any  judge,  justice 
of  the  peace,  or  Louisiana  commissioner,"  it 
cannot  be  executed  by  a  notary.  DeRenzes 
v.  DeRenzes.  115  La.  675.  39  So.  805.  Under 
Rev.  St.  1S95,  art.  2284,  providing  that  "the 
officer  to  whom  commission  is  directed"  shall 
proceed,  etc.,  a  notary  of  N.  parish  could 
not  take  on  commission  addressed  to  notary 
of  C.  parish.  German  Ins.  Co.  v.  Gibbs,  Wil- 
son &  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep 
798.  92  S.  W.  106S. 

33-  Member  of  law  firm  which  had  moved 
to  dismiss  complainant's  bill  was,  while 
sucli  motion  was  pending,  disqualified  to 
act  as  commissioner  Code  1S96,  §  1834. 
Bledsoe  v.  Jones    [Ala  ]    40  So.  111. 

34.  No  waiver  where  complainant  did 
not  know  that  person  named  in  the  no- 
tice was  the  same  person  -who  had  appeared 
for  defendant  in  the  case.  Bledsoe  v.  Jones 
[Ala.]    40    So.    111. 

35.  See  5   C.  L.   990. 

36.  Service  of  notice  on  the  principal 
legatee  of  a  will  held  sufficient  compliance 
with  Code  §  4689,  requiring  service  on  "tlie 
opposite  party,"  where  such  legatee  had  filed 
objections  to  a  prior  -wmII  and  described 
herself  as  proponent,  and  there  was  no  at- 
torney of  record  in  support  of  the  will  con- 
tested. In  re  Jones'  Estate  [Iowa]  106  N.  ■^'. 
610.  In  Lonisiana  no  notification  of  the 
time  and  place  of  taking  the  deposition  need 
be  given  the  opposite  party  if  interroga- 
tories are  attached  to  the  commission  and 
communicated  to  him,  and  an  opportunity 
is  afforded  him  to  cross  them.  DeRenzes 
V.  DeRenzes.  115  La.  675,  39  So.  805. 

37.  Could  not  be  used  where  client  re- 
sided within  the  state.  Webb  v.  Ritter  [W. 
■\"a.]  54  S.  B.  48  4.  Mere  silence  of  attorney 
at  time  of  service  and  of  the  party  after 
knowledge  thereof  is  not  a  waiver.     Id. 
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dons  in  the  taking  af  a  deposition/^  lie  must  confine  himself  strictly  to  the  measm-es 
prescribed  by  statute  in  enforcing  the  attendance  of  witnesses.^®  Provision  is  usual- 
ly made  for  subpoena  to  procuje  attendance  of  the  deponent.*"  The  po\\'er  to  punish 
for  nonattendance  is  sometimes  confen-ed  on  tlie  officer  taking  the  deposition/^ 
while  in  other  states  the  power  is  in  the  com't.*^ 

Proceedings  at  hearing.*^ — Witnesses  are  bound  to  answer  all  material  questions 
lawfully  propoimded/'^  but  not  those  calling  for  incompetent,  impertinent,  or  privi- 
leged matters.*^  It  is  not  essential  that  the  commissioner  himself  take  down  the 
answers  of  a  witness  in  his  own  handwriting,*®  but  the  taldng  down  of  the  answers*'^ 
and  the  conduct  of  tlie  examination  generally  mu^  be  so  ordered  as  to  avoid  im- 
proper influences  upon  the  witness.*^ 

§  4.  Beturning  and  filing^^ — The  officer  taking  the  deposition  is  generally 
required  to  return  it  directly  to  the  court,  or  other  tribunal  having  chai'ge  of  the 
case,^"  within  a  specified  time,^^  duly  certified  and  authenticated.^^     The  fact  'that 


.38.  Does  not  constitute  a  law  court. 
Powers  derived  solely  from  statute.  In  re 
Butler  [Neb.]  107  N.  W.  572. 

39.  Notary  could  not  commit  witness  to 
Jail  for  failure  to  respond  to  subpoena.  Pun- 
ishment could  not  exceed  the  statutory  fine 
of   $50.     In   re   Butler    [Neb.]    107   N.  W.   572. 

40.  A  subpoena  issued  under  the  com- 
mission of  a  foreig-n  court  to  take  testimony 
within  the  state  will  be  vacated  where  the 
foreign  court  is  without  jurisdiction.  Ca- 
nadian court  without  jurisdiction  to  wind 
up  a  West  Virg-inia  corporation.  In  re  Great 
Northern    Const.    Co.,    100    N.    Y.    S.    564. 

41.  Power  to  punish  by  fine  only.  In  re 
Butler   [Neb.]   107  N.  W.  572. 

42.  Justice  of  peace  could  not  punish 
where  superior  court,  In  which  case  was 
tried,  had  power  to  punish  for  contempt. 
Gay  V.  Thorpe  [Cal.  App.]  82  P.  221. 

43.  See  5  C  L.  991.  Irreg-ularities  of 
procedure  as  ground  for  suppression,  see 
post.  §  6. 

44.  Unless  it  clearly  appear  that  by  so 
doing-  he  would  be  injured  in  his  business 
or  personally,  or  that  the  questions  are 
frivolous,  or  that  the  information  was  pro- 
cured or  the  papers  called  for  were  prepared 
exclusively  for  purposes  of  defense  in  an 
action  by  the  party  for  whose  benefit  the 
deposition  is  being  taken.  In  re  Schoepf, 
6  Ohio  C.  C.  (N.  S.)  590.  Not  bound  to 
answer  questions  or  produce  documents  un- 
less it  is  "lawfully  ordered."  Ex  parte 
Schoepf  [Ohio]  77  N.  E.  276.  Where  in  the 
Federal  practice  a  deposition  is  taken  in 
an  action  at  law  in  another  district,  under 
Rev.  St.  §  863  (U.  S.  Comp.  St.  1901,  p.  661), 
and  a  witness  refuses  to  answer  on  the 
ground  of  privilege  or  the  inadmissibility 
of  the  evidence  on  other  grounds,  and  tlie 
matter  is  certified  to  the  circuit  court 
of  the  district  where  the  testimony  is  being 
taken,  such  court  will  require  the  witness 
to  answer  all  questions  in  conformity  with 
the  equity  practice,  an  opportunity  being 
given  for  review  in  the  appellate  court  in 
contempt  proceedings  should  the  witness 
still  refuse  to  answer.  Butte  &  B.  Consol. 
Min.  Co.  v.  Montana  Ore  Purchasing  Co.,  139 
F.  843. 

45.  Where  not  pertinent  to  Issues  al- 
ready made  or  necessary  to  case  of  party 
calling  for   it.     Officer  could  not  punish  for 


contempt  for  refusal  to  answer.  Ex  parte 
Schoepf  [Ohio]  77  N.  E.  276.  In  action  for 
personal  injuries  plaintiff  could  not  enforce 
production  of  report  by  conductor  and  motor- 
man  of  street  railway  to  claim  agent  wliose 
deposition  was  taken.  Id.  Where  a  certain 
defense  is  eliminated  from  tlie  case,  the 
court  of  another  district  In  whicli  testi- 
mony is  being  taken  will  on  objection  ex- 
clude testimony  offered  in  support  of  such 
defense.  Independent  Baking  Powder  Co.  v. 
Boorman,  137   F.   995. 

46.  May  cause  it  to  be  done  by  witness 
himself  or  some  impartial  person.  Code  1896, 
§  1841.  Ebersole  v.  Southern  Bldg.  &  Loan 
Ass'n  [Ala.]  41  So._  150.  Under  Superior 
Court  Rule  24  (71  N.  H.  679),  an  exception 
to  the  admission  of  a  deposition  on  the 
ground  that  it  was  written  by  a  stenographer 
under  the  direction  of  the  commissioner  is 
untenable.  Gallagher  v.  Cotton  [N.  H.]  64 
A.  583.  Under  a  statute  requiring  the  of- 
ficer to  write  the  deposition,  it  is  sufficient 
if  the  writing  be  actually  done  by  a  per- 
son under  his  immediate  direction.  Wliere 
deposition  was  written  by  notary's  clerk. 
Civ.  Code  Prac.  §  582.  Western  Union  Tel. 
Co.    v.    Corso    &   Sons    [Ky.]    89    S.   W.    212. 

47.  That  witness  dictated  liis  answers  to 
a  stenographer  in  the  office  of  defendant's 
attorney,  not  necessarily  a  fatal  irregularity. 
Tarlton  v.  Orr  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  913,   90  S.  W.  534. 

48.  Presence  of  counsel  for  witness  who 
read  the  interrogatories  to  him,  not  a  fatal 
irregularity.  Southern  Pac.  Co.  v.  Wilson 
[Ariz.]  85  P.  401.  Suggestions  to  witness  by 
party  who  was  husband  of  witness  held  not 
fatal  irregularity.  Gulf,  etc.,  R,  Co.  v. 
Luther  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  195, 
90   S.  W.   44. 

49.  See  5  C.  Ij.  991.  Irregularities  In 
authentication  and  return  as  ground  for  sup- 
pression, see,  also,  post  §  5. 

50.  But  in  the  case  of  a  return  to  arbi- 
trators where  the  submission  simply  pro- 
vided for  taking  a  deposition  without  any 
formal  commission,  before  a  notary,  to  be 
returned  to  the  arbitrators,  the  fact  that, 
through  mistake,  the  deposition  was  mailed 
to  one  of  the  parties,  and  not  directly  to 
the  arbitrators,  did  not  render  it  inadmissible 
where  it  was  placed  in  the  hands  of  the 
arbitrators    by    the    party    to    whom    It    was 
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the  commissioner  returns  answers  made  by  one  not  named  in  the  commission  does 
not  vitiate  the  deposition  of  the  person  named.^'  In  Texas  the  postmaster  mailing 
a  deposition  is  required  to  sign  a  receipt  sho-n-ing  that  he  received  it  from  the  officer 
before  •^•liom  it  was  taken.^*  The  refusal  of  the  court  to  order  the  filing  of  a  dep- 
osition taken  for  the  adverse  party  is  not  error  unless  it  is  shown  that  the  state- 
ments made  in  the  deposition  are  relevant.^' 

§  5.  Suppression  and  objedions  before  iriaJ.^^ — Objections  to  the  validity  of 
the  deposition  not  going  to  the  admissibility  of  the  testimony  itself  are  general Iv 
required  to  be  made  by  motion  to  suppress  before  trial/^  it  being  the  policy  of  the 
law  to  allow,  where  possible,  a  recommitment  under  proper  restrictions^^  for  the 
purpose  of  amendment  as  to  formal  defects.^^  Among  the  objections  usually  made 
are  those  relating  to  tlie  signing,^°  sealing,  certif}dng,^^  authenticating,^^  or  in- 


sent,  unopened  and  unaltered  •within  the 
prescribed  time,  the  strict  rules  of  evidence 
not  applying-  in  arbitrations,  and  the  sub- 
mission not  providing-  for  any  particular 
channel  through  which  the  deposition  -n^as 
to  reach  the  arbitrators.  Roberts  v.  Con- 
sumers'   Can    Co.,    102   Md.    362,    62    A.    585. 

51.  The  provision  of  Rev.  St.  1S95,  art. 
2280.  that  the  commission  shall  require  the 
officer  to  return  the  deposition  "without 
delay"  Is  not  mandatory,  and  a  motion  to 
suppress  was  properly  overruled  though  the 
officer  delayed  the  return  for  six  months 
after  the  deposition  was  taken,  where  it 
was  returned  one  month  before  the  first 
term  after  taking  and  no  prejudice  was 
shown,  the  statute  merely  prescribing  the 
requisites  of  the  commission,  and  art.  2284, 
prescribing  the  duties  of  the  officer,  making 
no  mention  of  the  time  within  which  the 
return  must  be  made.  Kane  v.  Sholars  [Tex. 
Civ.  App.]  14  Tex.  Ct-  Rep.  480,  90  S  W. 
937. 

53.  Seal  essential.  Gharst  v.  St.  Louis 
Transit  Co..  115  Mo.  App.  403.  91  S.  W.  453. 
Omission  of  the  seal  of  a  foreign  notary  does 
not  invalidate  his  certificate.  Code  1899,  c. 
130  §  33.  Ilanley  v.  V^'est  Virginia  Cent.  &  P. 
R.  Co.  [W.  Va."]  53  S.  E.  625.  V^'here  the 
dedimus  is  addressed  tea  named  person  the 
statutory  certificate  of  his  official  character 
is  not  required.  North  American  Ace.  Ins. 
Co.  V.  "R'illiamson,  118  111.  App.  670.  Need 
not  certify  that  he  is  not  attorney  for  either 
party.  Rouse  Hempstone  &  Co.  v.  Sarratt 
[S.  C.]  54  S.  B.  757.  The  certificate  need  not 
state  notary's  authority  to  administer  oaths. 
North  American  Ace.  Ins.  Co.  v.  Williamson, 
118  111.  App.  670.  The  name  of  the  notary  j 
is  sufficiently  written  across  the  seal  with-  | 
In  Rev.  St.  i895,  art.  2284,  if,  while  not  ex- 
tending across  the  lap  of  the  envelope  it  | 
extends  over  the  cover  containing  the  muci-  j 
lage^  Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  308,  90  S.  W.  530. 
Signing  of  separate  certificate  by  witness 
held  sufficient.  Potomac  Bottling  Works  v. 
Barber  &  Co.   [Md.]   63  A.  1068. 

53.  That  commissioner  also  returned  in 
the  same  envelope  the  answers  of  a  third 
person  to  the  interrogatories  propounded  to 
the  witness  did  not  render  inadmissible  the 
deposition  of  the  witness  named  in  the 
commission.  Southern  Pac.  Co.  v.  Wilson 
[Ariz.]   85  P.  401. 

54.  Under  Rev.  St.  1895,  art.  2286,  requir- 
ing the  postmaster   or  his   deputy  mailing  a 


deposition  to  r-'«'lr°  indn-rsement  that  he  re- 
ceived it  from  the  officer  before  whom  it  wag 
taken,  a  rectipt  reading:  "Received  this 
package  *  «  »  from  the  hands  of  E.  T., 
the  officer  before  vhom  they  were  taken.  R. 
H.,  P.  M.  per  S.  Postmaster  at,"  etc.,  was  a 
sufficient  "postmaster's"  receipt.  Texas  &  P. 
R.  Co.  V.  Felker  [Tex.  Civ.  App.]  14  Tex. 
Ct.   Rep.   308,   90  S.   W.   530. 

55.  Little  &  H.  Inv.  Co.  v.  Pigg  [Ky.] 
96  S.  W.  455. 

56.  .See   5  C.  L.   992. 

57.  Where  defendant  claimed  to  have  been 
injured  by  reason  of  an  insufficient  notice, 
he  should  have  moved  promptly  before  trial 
to  suppress.  Kelly  v.  Ning  Tung  Benev. 
Ass'n  [Cal.  App.]  84  P.  321.  Motion  to  sup- 
press for  disqualificatijon  of  commissioner 
held  timely  where  made  before  the  hearing. 
Eledsoe  v.  Jones  [Ala.]  40  So.  111. 

5S.  Practice  of  returning  deposition  al- 
ready filed  should  be  exercised  with  cau- 
tion. Held  error  to  allow  one  of  the  parties 
over  the  objection  of  another  to  -withdraw 
the  deposition,  already  opened  and  filed,  and 
send  it  by  private  communication  to  the 
commissioner  for  amendment.  Chicago  City 
R.  Co.  v.  Schaefer,  121  111.  App.  334. 

59.  Upon  defendant's  motion  to  suppress 
for  failure  to  attach  certificate  and  because 
the  commissioner  did  not  subscribe  his  name 
as  per  Code  Civ.  Proc.  §  901,  plaintiff  should 
be  allowed  to  return  it  to'  the  commissioner 
for  amendment.  Risley  v.  Harlow,  48  Misc. 
277,    96    N.    Y.    S.    728. 

60  T^'here  instead  of  signing  the  deposi- 
tion made  by  him,  each  witness  at  the  close 
of  all  the  depositions  signed  a  separate 
certificate  certifying  to  the  truthfulness  of 
his  testimony,  and  the  commissioner  certified 
beneath  each  signature  that  it  "was  sub- 
scribed and  sworn  to  before  htm,  this  was 
a  sufficient  signing  by  the  witnesses  even 
if  the  statute,  Code  Pub.  Gen.  Laws  1904. 
art.  35,  §  16,  had  in  express  terms  required 
the  witnesses  to  sign  the  depositions.  But 
while  Code  Pub.  Gen.  Laws  1904.  art.  35,  § 
17,  requires  depositions  to  be  signed  by  the 
witnesses  when  no  commission  fs  issued  no 
such  requirement  is  found  in  §  16,  relating  to 
depositions  taken  by  commission  as  in  this 
case.  Potomac  Bottling  Works  v.  Barber  & 
Co.  [Md.]  63  A.  1068. 

61.  Under  Rev.  St.  1895.  art.  2284,  re- 
quiring the  officer  to  "write  his  name  across 
the  seal,"  It  was  sufficient  where  the  notary's 
signature      while      not      extending      literally 
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dorsing  tlie  deposition  or  commission;®^  the  presence  of,  or  interference  b}^  counsel 
or  Ms  client,  at  the  hearing;''*  to  failui-e  to  answer  interrogatories;®^  or  to  alleged 
improper  chan^ges  in  the  lang-uage  of  the  answers  after  the  deposition  is  takcn/'^ 
The  deposition  will  not  be  suppressed  for  unimportant  iiTegnlaxities  not  prejudi- 
ciaP"  or  for  defects  which  have  been  waived.''*     An  order  suppressing  a  deposition 


across  the  edge  of  the  lap  forming  the  seal 
extended  across  the  portion  of  the  cover 
containing  the  mucilage  forming  the  seal. 
Texas  &  P.  R.  Co.  v.  Felker  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  308,  90  S.  W.  530.  It  is 
not  essential  that  the  certificate  state  that 
the  notary  who  took  the  deposition  was  au- 
thorized by  the  laws  of  the  state  where  he 
resides  and  where  the  deposition  was  taken, 
to  administer  oaths.  Sufficient  where  au- 
thorized by  trial  court.  North  American 
Ace.  Ins.  Co.  v.  Williamson,  118  111.  App. 
670.  The  statute  does  not  require  that  the 
notary  taking  testimony  de  bene  esse  shall 
certify  that  he  is  not  attorney  or  counsel 
for  either  party.  The  burden  is  on  objector 
to  show  that  fact.  Rouse,  Hempstone  &  Co. 
V.  Sarratt  [S.  C]  54  S.  E.  757.  Under  Rev. 
St.  c.  51,  §  30,  requiring  a  certificate  of  the 
official  character  of  the  officer  taking  the 
deposition  when  the  dedimus  or  commission 
is  directed  to  any  judge,  master,  notary,  or 
justice,  no  such  certificate  is  required  where 
the  dedimus  is  addressed  to  a  specified  in- 
dividual who  merely  happened  to  be  a 
notary.  North  American  Ace.  Ins.  Co.  v. 
WiUiamson.  118  111.  App.  670.  Certificate 
may  be  attached  at  any  time  before  dep- 
osition is  read  in  evidence.     Id. 

62.  Under  Rev.  St.  U599,  §  2S99.  providing 
that  depositions  taken  by  a  notary  shall  be 
sufficiently  authenticated  when  certified  by 
him  and  accompanied  by  liis  seal,  if  he  has 
one,  a  deposition  taken  in  a  sister  state, 
bearing  the  notary's  signature  but  not  at- 
tested by  his  seal  was  not  sufficiently 
authenticated  it  being  presumed  that  the 
notary  had  a  seal.  Gharst  v.  St.  Louis  Tran- 
sit Co.,  115  Mo.  App.  403,  91  S.  W.  453. 
But  this  statute  is  not  exclusive,  and  a  dep- 
osition taken  in  a  sister  state,  signed  but 
not  sealed  by  the  notary,  is  sufliciently 
authenticated  where  a  certificate  of  the  clerk 
of  court  annexed  to  the  notary's  certificate 
certifies  to  the  notary's  official  chai-acter, 
his  term  of  office,  and  that  his  signature 
is  genuine.      Id. 

63.  That  the  commission  was  not  Indors- 
ed on  the  back  "issued"  followed  by  the 
number  and  style  of  the  case  and  the  signa- 
ture of  the  officer  issuing  it  held  no  ground 
for  quashing,  where  the  style  of  the  case 
appeared  in  the  body  of  the  commission 
and  it  was  attested  by  the  clerk  with  his 
seal.  St.  Louis  S.  W.  R.  Co.  v.  Kennedy  [Tex. 
Civ.   App.]    96   S.  W.   653. 

04.  Motion  to  suppress  properly  overruled 
though  witness  dictated  his  answers  to 
stenographer  in  office  of  defendant's  attor- 
neys but  after  same  were  transcribed  wit- 
ness and  notary  carefully  reviewed  the  ques- 
tions and  answers  in  absence  of  the  attor- 
nevs  who  did  not  assist  in  framing  answers, 
and  witness  acknowledged  correctness  of 
answers  to  notary  and  swore  to  theni.  Tarl- 
ton  V.  Orr  [Tex.  Civ.  App.]  U  Tex.  Ct 
Rep.  913.  90  S.  W.  534.  The  presence  of 
counsel  for  the  witness  does  not  render  the 


deposition  inadmissible  in  the  absence  of 
prejudice  shown.  Southern  Pac.  Co.  v.  Wil- 
son [Ariz.]  85  P.  401.  That  solicitor  for 
witness  read  to  him  tlie  interrogatories  con- 
tained in  the  commission  did  not  require  sup- 
pression where  answers  were  read  in  pres- 
ence of  commissioner  though  witne.=  s  was 
beneficially  interested.  Id.  While  plaintiff 
took  the  deposition  of  his  wife  she  asked 
him  concerning  immaterial  matters  called 
for  in  the  interrogatories.  Plaintiffs  attor- 
ney without  making  suggestions,  requested 
the  wife  to  answer  more  fully,  and  some- 
times framed  the  language  in  wliieh  the 
answers  were  reduced  to  writing  but  never 
without  satisfying  the  notary  that  the  an- 
swer expressed  the  meaning  of  the  witness. 
The  wife  was  cross-examined  by  defendant 
at  the  trial.  Held  no  ground  for  suppression. 
Gulf,  etc.,  R.  Co.  V.  Luther  [Tex.  Civ.  App.] 
14  Tex.  Ct.   Rep.   195,   90  S.  W.  44. 

65.  Where  it  is  sought  so  suppress  the 
entire  deposition  for  failure  to  answer  cross 
interrogatories  such  interrogatories  must  be 
shown  to  be  material.  Kirby  Lumber  Co.  v. 
Chambers  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
913,  95  S.  W.  607. 

66.  A  deposition  will  be  suppressed  wliere 
the  language  used  by  a  witness  is  clianged 
by  the  commissioner  after  it  has  been  .sub- 
scribed and  sworn  to,  as  it  is  not  for  the 
court  to  pass  upon  the  materiality  of  the 
changes.  Chicago  City  R.  Co.  v.  Schaefer, 
121    111.    App.    334. 

67.  Under  Civ.  Code  Prac.  §  557,  allowing 
a  defendant  to  take  depositions  immediate- 
ly after  filing  his  answer,  an  exception  that 
the  deposition  was  taken  before  the  an- 
swer filed  was  verified  was  properly  over- 
ruled, where  plaintiff  was  present  and  cross- 
examinei?  the  witnesses.  Weisiger  v.  Mills 
[Ky.]  91  S.  W.  689.  Where  papers  were  re- 
ferred to  in  an  interrogatory  as  being  at- 
tached thereto,  the  fact  that  the  opposite 
party  was  not  served  with  copies  of  such 
papers  before  the  commission  was  issued  and 
the  deposition  taken  did  not  subject  tlie  dep- 
osition to  a  motion  to  quash.  Equitable  Mfg. 
Co.  V.  Howard  [Ala.]  41  So.  628.  That  the 
notary  through  mistake  misstated  the  name 
of  the  witness  in  the  certificate,  where  the 
name  was  given  correctly  in  the  caption, 
and  also  signed  his  own  name  to  the  dep- 
osition reciting  that  the  signature  was  made 
by  him  for  the  witness  under  a  stipulation 
authorizing  him  to  sign  the  transcript  of  the 
shorthand  notes,  which  notes  had  been  signed 
by  the  witness,  held  not  sufficient  to  ex- 
clude the  deposition  where  both  parties  were 
present  and  no  prejudice  resulted,  and  ob- 
iection  was  not  made  before  trial.  Columbus 
R.  Co.  V.  Patterson  [C.  C.  A.]  143  F.  245. 
Motion  to  quash  properly  overruled  wliere 
the  depositions  of  several  witnesses  were 
taken  under  a  single  commission  each  sign- 
ing at  the  conclusion  of  his  answt-r.*!  and 
the  notary  aflixing  to  the  answers  of  each  a 
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nxaj  be  set  aside,  and  the  deposition  admitted,  after  an  amendment  of  formal  errors 
for  which  it  was  suppressed. "** 

§  6.  Use  a^  en'dence.'^ — In  some  states  it  is  necessary  to  prove  the  continued 
absence  of  de])onent  before  the  deposition  can  be  read  in  evidence ;'i  in  others  such 
proof  is  recjuired  only  where  the  deposition  Avas  taken  within  the  state.'^  Deposi- 
tions taken  for  use  in  a  former  trial'^  or  in  a  contemporaneous  suit  may  be  used 
where  the  parties  and  issues  are  substantially  the  same.^*  Usually  either  party  has 
the  right  to  have  the  dei>osition  read  in  evidence."  In  Wisconsin  the  "deposition" 
of  a  party  to  the  action  takes  the  place  of  the  old  bill  of  discovery  and  is  admissible 
as  original  evidence  in  the  nature  of  an  admission  though  the  deponent  be  present 
in  court."«  In  allowing  the  reading  of  a  dei>osition,  tlie  court  is  vested  with  the 
•usual  discretion  relative  to  the  order  of  proof."  After  suppression  a  deposition 
cannot  be  used  in  evidence  as  an  admission  against  the  witness  without  proper  proof 
of  his  having  made  and  subscribed  to  the  statements." 


separate  caption  and  certificate  showing-  that 
they  were  sAvorn  to  before  him.  St.  Louis  S. 
R.  Co.  V.  Kennedy  [Tex.  Civ.  App.]  96  S.  W. 
«53. 

68.  "U'liere  notice  referred  to  the  action 
as  pending-  in  the  district  court  instead 
of  the  county  court  and  the  deposition  was 
returned  to  tlie  district  court  but  by  ag-ree- 
Tiient  of  the  parties  taken  and  used  in  the 
<?ounty  court  defendant  could  not,  on  ap- 
peal to  tlie  district  court,  have  the  deposition 
suppressed  because  not  properly  certified  and 
because  no  action  was  pending  in  the  dis- 
trict court  when  it  was  taken  and  returned 
to  that  court.  Union  Pac.  R.  Co.  v.  Thomp- 
son ["Neb.]  106  N.  W.  598.  Objection  to  suf- 
ficiency of  notice  of  taking-  deposition  held 
waived  where  defendant's  attorney  was  pres- 
ent at  hearing-  and  cross-examined  witness 
at  length.  Kelly  v.  Ning  Yung  Benev.  Ass'n 
tCal.  App.]  84  P.  321. 

60.  Amendment  of  captions,  jurats,  and 
certifica,tes.  Warth  v.  Loewenstein,  121  111. 
App.   71. 

70.  See  5  C.  L.  993. 

71.  Under  Code  Civ.  Proc.  5  872.  subd.  7, 
providing  for  the  taking-  of  depositions  of 
corporations,  and  §  882  providing  that  such 
depositions  "except  that  of  a  party  taken 
at  the  instance  of  an  adverse  party"  shall 
not  be  read  in  evidence  Avitliout  proof  of 
In.ability  to  attend,  the  deposition  of  an  of- 
ficer of  a  defendant  corporation  taken  at 
the  instance  of  plaintiff  is  not  admissible 
where  deponent  is  present  and  examined  at 
tlie  trial.  Miners'  &  Merchants'  Bank  v. 
Ardsley  Hall  Co.,  99  N.  T.  S.  98.  Under  Code 
•Civ.  Proc.  §  8,  subd.  3,  and  §  225,  authoriz- 
ing the  reading  of  a  deposition  before  a 
grand  jury  upon  proof  to  the  court  that 
the  witness  cannot  be  found  in  the  state, 
proof  of  this  fact  before  the  grand  jury 
is  sufficient.  People  v.  Dundon,  98  N.  Y.  S. 
1048. 

72.  Where  a  deposition  is  taken  without 
the  state  as  authorized  by  Code  Civ.  Proc. 
?  2024,  it  is  not  a  condition  to  its  admission 
to  show  that  witness  continued  absent  at 
the  time  of  offering  the  deposition,  as  § 
1J032  requiring  such  proof  refers  only  to 
<lepositions  taken  within  the  state.  Absence 
will  be  presumed.  In  re  Dolbeer's  Estate 
ICal.]  86  P.  695.  Civ.  Code  §  343,  requiring 
proof  of  continued  absence  or  infirmity  be- 
fore   a   deposition    can   be    read    in    evidence 


does  not  apply  to  depositions  taken  out 
of  the  state.  Sitone  v.  Victor  Elec.  Co.  [Colo.] 
85  P.  327.  That  it  -was  not  shown  that  -wit- 
ness was  out  of  the  state  when  deposition 
was  offered  held  no  ground  for  exclusion 
-where  witness  was  out  of  state  wh^n  dep- 
osition was  taken.  Hanley  v.  West  Virginia 
Cent.  &  P.  R.  Co.    [W.  Va.]    53  S.  E.   625. 

73.  Mechanic's  lien  suit  being  a  chancery 
proceeding,  deposition  taken  therein  could  be 
used  on  second  trial  after  reversal.  Miller 
V.  Calumet  Lumber  &  Mfg.  Co.,  121  111.  App. 
56.  There  is  no  difference  in  this  regard 
between  depositions  taken  under  a  dedimus 
and  those  taken  before  a  master  on  a  general 
order  of  reference.     Id. 

74.  Where  two  actions  were  pending 
against  the  same  employer  for  the  death 
of  different  servants  there  being  a  common 
administrator  and  a  common  counsel  and  the 
same  negligence  -was  relied  on  ioi  botli 
cases  depositions  taken  in  one  case  and  rel- 
evant t6  the  other  could  be  read  in  the  lat- 
ter if  filed  therein  before  trial.  Andricus' 
Adm'r  v.  Pineville  Coal  Co.  [Ky.]  90  S.  W.  233. 

75.  The  plaintiff  has  the  right  to  read 
in  evidence  a  deposition  taken  by  defendant 
and  not  withdrawn.  Bartlett  v.  Slusher,  117 
111.  App.  13S. 

76.  A  principal  officer  of  a  corporation 
is  a  "party  to  the  action"  under  Rev.  St. 
1898,  §  4096,  as  amended  by  Laws  1901,  p.  328, 
c.  244.  Johnson  v.  St.  Paul  &  W.  Coal  Co., 
126  Wis.  492,  105  N.  W.  1048.  The  officers 
of  a.  plaintiff  corporation  are  deemed  parties 
to  the  action  and  their  depositions  taken  by 
defendant  before  trial  may  be  read  in  evi- 
dence though  the  officers  are  present  in 
court.  Clark  Co.  v.  Rice  [Wis.]  106  N.  W. 
231.  But  the  deposition  of  the  foreman  of 
a  corporation,  taken  before  trial  under  Rev. 
St.  1898,  §  4096,  authorizing  tlie  examination 
of  tlie  principal  officer  or  managing  agent  of 
a  corporation  made  a  party  to  an  action  can- 
not be  read  on  tlie  trial  if  the  foreman  is 
present,  he  being  a  mere  employe.  Ander- 
son v.  Chicago  Brass  Co.  [Wis.]  106  N.  W. 
1077. 

77.  Held  not  reversible  error  to  permit 
reading  by  plaintiff,  of  deposition  taken  by 
defendant,  after  defendant  had  demurred  to 
plaintiff's  evidence  where  statute  provided 
that  if  deposition  is  not  read  by  party  taking 
it,  it  may  be  read  by  the  other  party.     Poca- 
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OhjedionsJ^ — All  objections  except  tliose  going  to  the  competency  of  the  wit- 
ness or  the  admissibility  of  his  testimony^"  are  usually  held  to  have  been  waived  un- 
less made  before  trial. ^^  Other  objections  may  be  waived  by  participation  at  the 
hearino-/^  failure  to  make  timely  objection  at  the  trial/^  or  by  inconsistent  con- 
duct.®* Omission  from  the  certificate  of  recitals  which  go  to  the  competency  only 
of  the  deposition  as  evidence  may  be  supplied  by  amendment  after  objection  made 
at  trial  where  no  prejudice  results  to  objector.^'  The  fact  that  in  the  preamble  to 
the  answers  the  cause  is  refen-ed  to  as  pending  in  tlie  wrong  county  does  not  render 
the  evidence  inadmissible  if  it  elsewhere  clearly  appears  for  what  case  it  was  in- 
tended.** The  usual  rules  apply  as  to  the  relevancy  or  competency  of  the  evidence.®^ 
One  cannot  complain  of  the  nonproduction  at  the  trial  of  documents  from  which  he 
had  a  full  opportunity  to  cross-examine  the  deponent  at  the  hearing.*' 

Deposits;  Deputy,  see  latest  topical  Index. 


hontas    Collieries   Co.    v.    Williams    [Va.]    54 
S.  E.  868. 

78.  German  Ins.  Co.  v.  Gibbs,  Wilson  & 
Co.  [Tex.  biv.  App.]  15  Tex.  Ct.  Rep.  798, 
92   S.  W.  106S. 

7ft.     See  5  C.  L..  994. 

SO.  Incompetent  testimony  in  a  deposition 
mav  be  objected  to  and  excluded  at  the 
trial.  Raymond  v.  Edelbrock  [N.  D.]  107  N. 
W.  194.  Code  Civ.  Proc.  §  2032,  authorizes 
either  party  to  read  a  deposition  subject  to 
all  leg-al  oijjections  except  "to  the  form  of 
an  interrogatory."  Held  plaintiff  who  read 
his  own  deposition  taken  by  defendant  was 
not  estopped  to  object  to  a  question  calling 
for  the  "deliberate  judgment"  of  a  witness 
as  to  a  matter,  instead  of  for  the  facts, 
the  same  being  clearly  incompetent  and  im- 
material. Madera  R.  Co.  v.  Raymond  Granite 
Co.   [Cal.  App.]   87  P.  27. 

81.  Objection  that  envelope  was  not  prop- 
erly indorsed.  Root  v.  Coyle  [Okl.]  82  P. 
64  8".  Under  Civ.  Code  Prac.  §  587,  providing 
that  no  exception  except  as  to  competency 
or  relevancy  shall  be  regarded  unless  filed 
before  trial  and  before  or  during  the  first 
term  after  filing  of  the  deposition,  objection 
that  deposition  was  not  written  by  the  of- 
ficer held  too  late  where  filed  nearly  two 
years  after  deposition  was  filed  though  court 
had  continuous  sessions,  60  days  being  re- 
garded as  a  term.  Western  Union  Tel.  Co. 
V.  Corso  [Ky.]  89  S.  W.  212.  Where  plaintiff 
participated  in  the  taking  of  depositions  and 
cross  examined  the  witnesses  without  mak- 
ing any  objection  until  the  depositions  were 
offered  in  court  she  waived  her  right  to 
object  that  they  were  taken  in  term  time 
and  outside  the  state  without  the  issuance 
of  a  commission.  Sheibley  v.  Ashton  [Iowa] 
106  N.  W.  618.  All  exceptions  except  to  the 
com.petency  of  the  witness  or  tlie  compe- 
tency or  relevancy  of  his  testimony  must 
be  filed  and  noted  on  the  record  before 
trial.  Code  Civ.  Proc.  §§  586,  587.  Objec- 
tion properly  overruled  where  no  exception 
was  filed.  Andricus'  Adm'r  v.  Pineville  Coal 
Co  [Ky.]  90  S.  W.  233.  Rev.  St.  1899,  § 
2906  excludes  the  right  to  object  at  trial  to 
the  mere  form  of  a  question.  Such  objection 
must  be  made  when  the  deposition  is  taken 
and  renewed  at  the  trial.  Williamson  v. 
Brown,  195  Mo.  313,  93  S.  W.  791.  Objection 
that  commission  was  issued  after  change  of 


venue  held  waived  where  not  made  before 
trial.  Palatine  Ins.  Co.  v.  Santa  Fe  Mercan- 
tile Co.  [N.  M.]  82  P.  363. 

82.  Vi'liere  party  filed  cross  interrogatories 
and  joined  in  tlie  proceeding,  he  waived  ob- 
jection that  commission  issued  after  change 
of  venue.  Palatine  Ins.  Co.  v.  Santa  Fe 
Mercantile  Co.  [X.  M.]  82  P.  363. 

S3.  Objection  on  the  ground  that  the  ne- 
cessity for  taking  a  deposition  is  not  shown 
to  exist  at  the  time  it  is  offered  on  the 
trial  is  waived  if  not  made  before  the  same 
is  read  in  evidence.  Schlag  v.  Gooding-Coxe 
Co.  [Minn.]  108  N.  W.  11.  Where  at  the 
time  an  answer  to  a  direct  interrogatory 
was  read,  defendant  knew  that  it  was  based 
on  hearsay  but  did  not  object  on  that  ground, 
held  not  error  to  refuse  to  exclude  the  an- 
swer after  reading  of  an  answer  to  a  cross 
interrogatory,  which  stated  that  all  he  knew 
was  what  had  been  told  him.  Kirby  Lumber 
Co.  V.  Chambers  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  913,  95  S.  W.  607. 

84.  Code  Civ.  Proc.  §  2034,  provides  that 
a  deposition  may  be  read  by 'either  party 
and  will  then  be  deemed  the  evidence  of  the 
reader.  Held,  where  defendant  took  plain- 
tiff's deposition  and  called  for  copies  of 
certain  records  which  were  then  incor- 
porated in  the  deposition  and  the  plaintiff 
offered  the  deposition  in  evidence,  defendant , 
could  not  object  that  the  copies  were  not 
the  best  evidence.  Madera  R.  Co.  v.  Ray- 
mond  Granite   Co.    [Cal.   App.]    87   P.    27. 

85.  Caption  failed  to  recite  his  presence  or 
absence  at  the  taking.  Gallagher  v.  Cotton 
[N.   H.]    64   A.   583. 

86.  Where  case  and  court  were  properly 
stated  in  caption  to  interrogatories,  and  at 
head  of  answers  immediately  preceding  cap- 
tion thereto,  the  case  was  again  correctly 
stated.  Baird  v.  Smith,  124  Ga.  251,  52  S. 
E.    655. 

87.  Secondary  evidence  in  the  form  of 
copies  will  be  excluded,  the  originals  not 
being  accounted  for.  Marx  v.  Ely  [Ala.] 
41  So.  411.  Though  copies  of  certain  letters 
should  not  have  been  appended  to  plaintiff's 
depositions  without  notice  to  defendant  to 
produce  the  originals,  an  objection  to  all  the 
evidence  taken  under  the  commission  v.-as 
properly  overruled,  as  the  particular  copies 
should  have  been  designated.  Potomac  Bot- 
tling  Works    V.    Barber    &    Co.    [Md.]    63    A. 
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$   1.     liS^v  Governingr  Descent   (1137). 

§  U.  Person!!)  Entitled  to  !!;hare  or  Inherit 
(1137). 

<i  3.  Inheritable  and  Distributable  Proper- 
ty  (1130). 


§  4.  Course  of  Descent  and  Distribution 
(1141). 

§  .5.  Qunntity  of  Estate  or  Share  Acquired 
(1142». 

§   <i.      Husband  or  Wife  as  Heir  (.1142). 


Scope  of  topic. — This  topic  (3eals  only  with  the  rules  governing  the  disposition 
of  the  property  of  those  dying  intcstnte.  The  construction  and  effect  of  wills/^ 
find  the  administration  and  management  of  estates  of  decedents/*'  are  treated  else- 
where. 

§  1.  Lair  governing  drscenf.^^ — The  descent  of  realty  is  governed  hy  the  law 
of  its  sitns,^^  and  the  succession  to  personalty  by  that  of  the  domicile  of  the  owner 
at  the  time  of  his  death. "^  Intestacy  as  to  any  part  of  a  decedent's  estate  is  to 
he  determined  as  of  the  date  of  his  death/*  and  the  distribution  of  his  property  is 
govenied  by  the  laws  in  force  at  that  time.^^  It  has  been  held  in  "Wisconsin  that  the 
right  to  take  property  by  inheritance  is  a  natural  one  which  cannot  be  wholly  taken 
away  or  substantially  impaired  by  the  legi'^lature,  though  it  is  subject  to  reason- 
al)le  reg'ulation.'''^ 

§  3.  Persons  entitled  to  share  or  inherit.^'' — One  becomes  an  heir  only  on  the 
death  of  the  ancestor/^  and  the  statutes  in  force  at  that  time  must  determine  who 
are  the  intestate's  heirs  and  their  rights  to  the  inheritance.^^ 

As  a  general  rule,  legally  adopted  children  inherit  in  the  same  manner  as 
natural  ones.^     A  grandchild   adopted  by  his  grandfather  inherits  as  the  latter's 


1068.  Deposition  for  which  no  proper  pred- 
*  icate  was  laid  lield  properly  excluded. 
Campos  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  511,  95  S.  W.  1042.  Where  no  objection 
is  made  to  the  interrogatories,  answers,  re- 
sponsive thereto,  are  not  open  to  objection 
pt  the  trial.  Creel  v.  Keith  [Ala.]  41  So. 
780. 

.S8.  Where  witnesses  were  permitted  to 
refresh  their  memory  from  certain  books  and 
the  adverse  party  did  not  avail  himself  of 
the  opportunity  of  being-  present  and  cross- 
examining  from  the  books,  he  could  not 
complain  of  tlie  nonproduction  of  the  books 
at  tlie  trial  where  they  were  under  the  con- 
trol of  the  United  States  circuit  court. 
Southern  Bldg.  &  L.  Ass'n  v.  Penna.  Fire.  Ins. 
Co..   23   Pa.   Super.   Ct.    S8. 

)Sn.     See  Wills,  6  C.  L.  1880. 

«0.     See  Estates  of  Decedents,  5  C.  L.  1183. 

91.     See  5  C.  L.  995. 

»3.     See  5  C.  L.  995,  n.  15. 

93.  Must  be  distributed  according-  to  the 
law  of  decedent's  domicile,  regardless  of  the 
place  of  administration.  In  re  Titterington's 
Estate  [Iowa]   106  N.  W.  761. 

94.  Moore  v.  Deyo.  212  Pa.   102,   61  A.   884. 

on.  Tlights  of  surviving  spouse.  Safe  De- 
posit &  Trust  Co.  V.  Gittings  [Md.]  63  A. 
1016.  Acts  1S9S,  c.  331.  p.  916,  providing  that 
luisbands  shall  have  same  interest  in  person- 
ally of  deceased  -(vives  which  the  statute 
gives  widows  in  the  estates  of  their  deceased 
husbands,  held  to  have  no  operation  until 
death  of  wife  in  husband's  lifetime,  but 
at  her  death  and  upon  and  by  virtue  of 
his  survivorship  his  riglits  come  into  being. 
Id.  Act  has  no  retroactive  effect  and  doe^ 
rot  apply  to  a  case  where  husband  had 
survived  his  wife  prior  to  its  going  into  ef- 


I  feet,   but  where   her  death   occurs  after  that 
^  time  it  is  effective,  regardless  of  the  date  of 

tlie  marriage.     Id. 
I       96.     Nunnemacher    v.    State    [Wis.]    108    N. 

W.   627. 
1       97.     See    5   C.   L.    995. 

I  98.  One  who  owns  personalty  absolutely 
j  has  right  to  give  it  away,  and  his  chiUlren 
I  cannot  say  that  he  gave  same  to  his  wife 
I  in  fraud  of  their  rights,  since  they  have 
no  rights  in  it.  Doty  v,  Dickey  [Ky.]  96 
S.    W.    544. 

99.     In    re   Garr's   Estate    [Utah]    86   P.   7.^)7. 
j  Relationsliip    of    parties    making    them    heirs 
I  at    law   of   life    tenant,    when    deed   was   exe- 
cuted which  made  sucli  heirs  remaindermen, 
lield    not    to    confer    any    vested    rights    on 
them  during  life  tenant's  life,  but  legislature 
had    power    to    provide    for    different   line    of 
I  descent.     Gilliam   v.   Guaranty   Trust   Co.    [N. 
Y.]   78  N.  E.  697,  afg.  97  N.  T.  S.  758.    A  cliild 
adopted    under    the    provisions    of   the    act    of 
1873,   giving   no    right   of  inheritance,    is    en- 
titled   to    the    benefit    of    Laws    1896,    c.    272. 
p.  225,  subsequently  enacted,  conferring  sucli 
right.     Id. 

1.  Child  held  to  have  been  legally  adopted 
and  to  have  a  right  of  inheritance  in  the 
estate  of  his  adopted  parent  the  same  as  if 
he  liad  been  a  natural  child.  Cubitt  v.  Cubitt 
[Kan.]  86  P.  475.  Words  "will  or  devise." 
as  used  in  Laws  1896,  p.  225,  c.  272.  §  60. 
providing  that  nothing  in  that  statute  pro- 
viding for  inheritance  by  adopted  children 
"applies  to  any  will,  devise,  or  trust  made 
or  created  before  June  25,  1873,  or  alters, 
interferes  with,  or  changes,  such  will,  devise. 
or  trust,"  are  confined  to  testamentary  dis- 
position of  property,  and  do  not  include  a 
grant    and   conveyance   by   deed.     GlUiam   v. 
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child  only,  and  not  in  the  double  capacity  of  child  and  grandchild. -  Adopting 
parents  and  their  heirs  are  not  ordinarily  the  heirs  of  the  adopted  child,"  though  in 
some  states  they  and  their  heirs  inherit  from  the  child  and  his  xlescendants  prop- 
erty received  by  the  child  from  or  through  the  adopting  parents.'* 

By  statute  in  most  states  an  illegitimate  child  inherits  from  his  mother  equally 
with  legitimate  children.^  In  some  jurisdictions  he  inlierits  from  his  father  if  the 
latter  acknowledges  him  as  his  OAvn  and  takes  him  into  his  family;*'  in  others,' the 
acknowledgment  gives  him  the  right  to  inherit  if  there  are  no  legitimate  children 
or  descendants  of  legitimate  children.'^  "When  the  right  to  inherit  is  once  vested 
in  the  illegitimate,  it  extends  to  his  descendants,  and  they  likewise  become  heirs 
in  the  e^■ent  of  the  death  of  their  father.* 

The  common  lav.-  rule  that  aliens  cannot  inherit  has  been  changed  or  abro- 
gated by  various  treaties  with  foreign  nations,"  and  by  statute  in  many  of  the 
states.^**^ 


Guaranty  Trust  Co.  [N.  T.]  78  N.  E.  697,  afg-. 
97  N.  Y.  S.  758.  Only  trust  created  by  deed 
conveying-  land  in  trust  for  named  bene- 
ficiary for  life,  "and  after  her  death  to  her 
Tieirs  at  law,"  is  one  for  life  of  beneficiary, 
and  hence  permitting-  adopted  child  to  take 
did  not  permit  him  to  take  under  a  trust, 
or  in  any  manner  alter  or  interfere  with 
the  only  trust  created.  Id.  There  being  no 
evidence  that  decedent  had  been  legally 
adopted  by  persons  with  whom  he  lived,  held 
tliat  latter  were  not  entitled  to  any  part  of 
his  estate,  but  whole  went  to  brother  v/ho 
was  his  sole  next  "of  kin.  In  re  Huyck's  Es- 
tate, 49  Misc.  391,   99   N.  Y.  S.   502. 

2.  Act  :\ray  19.  18S7  (P.  T^.  125).  Morgan 
V    keel,    213    Pa.    81.    62   A.    253. 

3.  Rev.  St.  1903,  c.  4,  §  6,  does  not  make 
them  such  heirs.  Coleman  v.  Swick,  120 
III.  App.   381, 

4.  Natural  mother  not  entitled  to  take 
such  property  after  death  of  the  child  of  her 
illegitimate  adopted  child.  Rev.  St.  1903,  p. 
228,  I  6.  Coleman  v,  Swick,  120  111.  App. 
38l'  Right  extends  to  proceeds  of  the  prop- 
erty   as    well    as    to    the    property    in    kind. 

la. 

5.  A  claim  to  sliare  in  the  estate  as  an  il- 
legitimate child  of  a  decedent  must  be  estab- 
lished by  clear  and  convincing  evidence, 
particularly  where  child  was  repudiated  by 
the  latter  during  his  lifetime.  Petition  dis- 
missed for  insufficiency  of  evidence.  In  re 
Dunda.s'    Estate,    213    Pa.    628,    63    A.    45. 

«.  Under  Rev.  St.  1898,  §§  10,  2833,  where 
bachelor  acknowledged  an  Illegitimate  child 
to  be  his  own  and  took  him  into  his  family 
as  such,  held  that  .he  acquired  same  right 
of  inheritance  as  tiiough  legitimate.  In  re 
Garr-s  Estate  [Utah]  86  P.  757.  Evidence 
held    to    show    acknowledgment.      Id. 

7.  Under  Burns'  Ann.  St.  1901,  §  2630a,  an 
illegitimate  child  of  a  man  dying  intestate 
without  legitimate  children  or  the  descend- 
ants of  legitimate  children  inherits  the  same 
as  though  legitimate,  provided  the  father 
during  his  lifetime  has  acknowledged  him  as 
his  own.  Townsend  v.  Meneley  [Ind.  App.] 
76  N  E  321.  Since  the  statute  does  not  re- 
quire an  acknowledgment  of  the  right  to 
Inherit  but  merely  specifies  what  shall  be 
evidence  to  establish  the  relation  of  parent 
and  child    it  is  immaterial  that  the  acknowl- 


edgment was  made  before  tlie  passage  of  the 
statute.      Id. 

8.  In  re  Garr's  Estate  [Utah]  86  P.  757. 
AVhere  illegitimate  child  was  acknowledged 
by  his  father,  lield  that  on  liis  death,  be- 
fore tlie  deatli  of  his  father,  his  children  in- 
herited from  the  latter.      Id. 

J).  Provision  of  treaty  of  1S27  between  U. 
S.  and  Hanseatic  Republic  of  Bremen  .that, 
in  case  tlie  laws  of  either  country  prevent 
the  citizens  of  the  otlier  from  entering  in- 
to the  possession  of  inherited  realty  on  ac- 
covint  of  their  alienage,  a  period  of  three 
years  shall  be  granted  in  "vs'liich  to  dispose 
of  it,  held  inapplicable,  since  no  such  disa- 
bility was  imposed  on  aliens  by  statute  when 
intestate  died.  Sparks  v.  Friedrich  [Kan.]  82 
P.  463. 

10.  Provision  of  the  original  §  17  of  the 
bill  of  rights  of  the  state  constitution  that 
"no  distinction  shall  ever  be  jnade  between 
citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment,  or  descent  of  property." 
made  the  statute  of  descents  and  distribu- 
tions apply  to  aliens  as  well  as  citizens  and 
enabled  former  to  inherit  realty.  Sparks  v. 
Friedrich  [Kan.]  82  P.  463.  Amendment  of 
1888  permitting  regulation  of  right  of  aliens 
to  hold  property,  and  statute  passed  pursuant 
thereto,  held  not  to  affect  rights  of  foreign 
heirs  which  had  previously  vested,  since  they 
could  not  be  di.-ested  by  changes  in  the 
law.  Id.  Amendment  is  not  .self-executing- 
so  as  to  ipso  facto  abolish  right  of  aliens  to 
Inherit,  and  does  not  operate  to  change  rule 
that  brother  inherits  immediatelj-  and  di- 
rectly from  brother.  State  v.  Ellis  [Kan.] 
83  p!  1045.  Resident  citizen  half-sisters  of 
a  resident  citizen  who  died  intestate,  leaving 
neither  widow  nor  children,  and  whose  par- 
ents both  died  before  him,  nonresident  aliens 
inherit  his  lands  immediately  and  directly. 
Id.  Alien  land  law  of  1S91,  even  if  valid, 
does  not  apply  to  case  where  intestate  died 
before  its  passage.  Id.  Under  Act  Feb.  23. 
1791  (3  Smith's  Laws,  p.  4),  providing  that 
alien  citizens  shall  be  capable  of  acquiring  or 
taking  realty  by  devise  or  descent  in  the 
same  manner  as  citizens,  an  alien  husband 
is  entitled,  as  tenant  by  the  curtesy,  to 
the  realty  of  which  his  wife  died  seised. 
Cooke  V.  Doron  [Pa.]  64  A.  595.  Tenancy  by 
the    curtesy    is    one    acquired    by    "descent," 
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A  legitimate  child  of  an  Indian  and  a  white  man,  who  was  a  citizen  of  the 
Lnited  States,  inherits  from  the  father  in  accordance  with  state  statutes." 

In  some  states  posthumous*-  and  pr&termitted*"  children  ai'e  entitled  to  the 
ijhares  tlie}^  would  have  taken  had  the  parent  died  intestate. 

One  whom  the  statute  in  plain  terms  designates  as  entitled  to  inherit  is  not 
deprived  of  the  right  hy  reason  of  the  fact  that  he  murders  the  intestate." 

The  effect  of  a  transfer  by  the  heir  of  his  interest  in  the  ancestors  estate  is 
treated  elsewhere.*^  The  heir  at  law  is  not  to  be  disinherited  except  by  express  words 
in  a  will,  or  by  necessary  implication  arising  from  them.^® 

§  3.  Inheritable  and  distributable  property.^' — Property  not  disposed  of,*^  or 
ineffectually  disposed  of*''  by  -nill,  passes  to  the  heirs  or  distributees  under  the  intes- 
tate laws.  Tested  remainders-"  and  contingent  remainders  and  other  contingent  in- 
terests, unless  the  contingency  is  one  affecting  the  capacity  to  take,-*  descend  to  the 
heirs  or  pass  to  the  personal  representatives'  according  as  the  property  is  realtv  or  per- 
sonalty. The  heirs  of  a  timber  culture  entryman  upon  public  lands  of  the  United 
States  who  dies  before  completing  the  period  of  occupancy  and  receiving  his  patent, 
succeed  to  all  his  rights,  and  upon  making  the  required  proof  take  title  as  direct  gran- 
tees and  purchasers  from  the  government,  and  not  by  inheritance.^-  So  too,  the  state 
laws  of  descent  do  not  affect  the  method  of  perfecting  a  claim  under  the  Federal  home- 


within   the   meaning'   of   the   act  rather   than 
by  purchase.     Id. 

11.  Daughter  who  is  only  heir.  Fourier 
V.   McKinzie,    147   F.   2S7. 

12.  I'nder  Act  April  8,  1833  (P.  I>.  249),  in 
the  absence  of  an  express  provision  to  the 
contrary  in  the  will,  a  posthumous  child 
is  entitled  to  the  same  share  in  its  father's 
estate  as  it  would  have  had  if  the  father 
had  died  intestate  after  its  birth.  Bowman 
V.  Hoke,  30  Pa.  Super.  Ct.  633.  The  statute 
does  not  give  such  child  any  greater  rights 
than  the  living  children  would  have  in  the 
case  of  inte.stacy.  Id.  Where  a  testator  de- 
vised land  to  his  v.-ife  subject  to  the  lien 
of  a  judgment,  and  left  surviving  .him  his 
wife  and  two  daughters,  and  the  judgment 
was  properly  revived  against  the  wife  as 
executrix  and  sole  devisee,  a  posthumous 
daughter  was  not  entitled  to  a  one-third  in- 
terest free  from  the  lien  of  the  judgment, 
but  took  her  interest  subject  thereto.  Bow- 
man   v.    Hoke.    30    Pa.    Super.    Ct.    633. 

13.  Child  born  after  making  of  v.-lU  and 
not  provided  for  by  settlement  or  in  the 
will  and  not  disinherited,  there  being  other 
children  when  the  will  was  made,  held  to 
have  become  vested  with  an  absolute  title 
to  the  same  share  in  father's  estate  that  he 
would  have  had  had  the  latter  died  intes- 
tate, though  he  died  without  issue  before 
reaching  the  age  of  21.  Ann.  Code  1S02,  ?§ 
4489,  4490,  construed.  Watkins  v.  "U'atkins 
[Miss.]  40  So.  1001.  Burden  of  proof  is  up- 
on pretermitted  children  or  grandchil- 
dren to  show  that  they  were  not  intentional- 
ly omitted.  Brown  v.  Brown  [Neb.]  108  N. 
W.  180.  Evidence  held  to  show  intentional 
omission.     Id. 

14.  In  view  of  Gen.  St.  1901,  SS  2521.  2529, 
2532.  giving  estate  of  wife  to  husband  if 
there  are  no  children,  he  is  not  deprived  of 
the  right  to  it  because  he  murders  her. 
McAllister  v.  Fair  [Kan.]  84  P.  112.  The 
fact  that   a   husband   has   murdered   his   wife 


does  not  prevent  him  from  inheriting  her 
estate  undar  the  intestate  laws.  Johnson's 
Estate,  29  Pa.  Super.  Ct.   255. 

15.  See  Estates  of  Decedents.  5  C.  L. 
1183. 

1«.  In  re  Reed's  Estate  [Del.]  64  A.  822. 
See.  also.  "UMlls,  6  C.  L.  1880. 

17.  See    5    C.    L.    998. 

18.  See,  also.  Wills,  6  C.  L.  1880.  Four- 
fifths  of  realty  not  'devised.  Gil  more  v. 
Jenkins  [Iowa]  106  N.  W.  193.  Personalty 
undisposed  of  by  residuary  clause.  In  re 
Fleming.   4"S   Mi.sc.   589,   98   N.   T.   S.   306. 

19.  See,  also,  T\Mlls,  6  C.  L.  1880.  Property 
covered  by  trust  which  was  void  because 
contravening  the  rule  against  perpetuities. 
In  re  Kountz's  Estate,  213  Pa.  390  62  A 
1103. 

20.  Where  one  having  a  vested  remainder 
with  possession  postponed  until  he  reaches 
the  age  of  21  dies  before  that  time,  the 
previous  disposition  of  the  interest  termin- 
ates and  the  heirs  at  law  and  next  of  kin 
of  the  remainderman  have  a  riglit  to  the 
immediate  enjoyment  of  the  property.  Hook- 
er V.   Bryan,   140   X.   C.   402,    53   S.    E.'  130., 

21.  Passes  to  heirs  or  devisees  of  re- 
mainderman in  case  of  his  death  before 
the  happening  of  the  contingency.  In  re 
Brooke's  Estate  [Pa.]  63  A.  411. 

22.  U.  S.  Rev.  St.  §  2448.  Gould  v.  Tucker 
[S.  D.]  105  N.  W.  624.  Heirs  take  land  in 
such  case  subject  to  specific  liens  voluntarily 
placed  thereon  by  the  entryman  after  mak- 
ing final  proof,  but  not  to  debts  contracted 
before  that  time.  Id.  This  is  true  though  ad- 
ministrator of  the  estate  uses  money  belong- 
ing to  the  estate  to  commute  the  entry. 
Id.  County  court  ha.s  no  jurisdiction  over 
the  claim,  and  no  right  to  authorize  ad- 
ministrator to  borrow  money  tliereon  to 
purchase  land  from  government  or  to  au- 
thorize its  sale  to  pay  mortgage  given  to 
secure  it,  and  other  indebtedness.  Haun  v. 
Martin    [Or.]    86  P.   371. 
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stead  law  in  case  of  the  death  of  the  entryman.-^  On  the  other  liand  the  pos^essory 
right  of  a  locator  of  a  mining  claim,  Arho  has  done  nothing  to  perfect  his  title  other 
tlian  to  perform  the  required  assessment  work,  passes  to  his  heirs  by  de- 
scent."- The  faet  that  an  administrator  ^^-ith  the  will  annexed  deals  wilh  the 
proceeds  of  a  jiTdgment  against  the  Federal  government  based  on  a  French  spolia- 
tion claim  as  if  thev  were  an  asset  of  the  estate  does  not  deprive  the  next  of  kin  of 
their  interest  therein.-^ 

The  title  to  lands  or  any  interest  therein  vests  in  the  heir  immediately  on  the 
death  of  the  ancestor,-^  subject  to  all  liens  and  charges  existing  against  it,-'  and 
siiljject  to  the  payment  of  the  ancestor's  debts.-^ 


23.  Widow  to  whom  patent  was  issued  un- 
der r.  S.  Rev.  St.  §  2291  (U.  S.  Comp.  St. 
1901.  pp.  1390.  1.394).  after  death  of  husband, 
took  the  land  free  from  claims  of  daughtef 
under    the    state    statute.     McCune    v.    Essig, 

199   ri.  S.  382,   50  Law.  Ed. .     The  doctrine 

of  relation  cannot  be  invoked  to  confer  any 
interest  in  the  land  under  the  state  laws 
upon  a  daughter  of  a  deceased  homestead 
settler  as  against  the  widow  to  whom  the 
patent  was  issued  in  accordance  with  U.  S. 
Rev.  St.  §  2291.     Id. 

24.  Is  property,  and  passes  to  his  heirs 
hv  descent,  and  not  directly  as  the  d-^-signated 
donees  or  beneficiaries  of  the  United  States 
and  hence  probate  court  has  jurisdiction 
to  direct  their  sale  by  the  administrator. 
O'Connell  v.  Pinnacle  Gold  Mines  Co.  [C.  C. 
A.]    140   F.    854. 

25.  In  re  Warren,  105  App.  Div.  582,  94 
N.  Y.  S.  286.  In  an  application  for  leave 
to  issue  execution  on  a  judgment  against  an 
administrator,  the  fund  held  by  him  was 
rart  of  the  proceeds  of  a  French  spoliation 
claim,  and  the  administrator  averred  by  af- 
fidavit that  there  is  not  property  in  his 
hands  with  -which  to  pay  the  judgment. 
Held  court  should  have  ordered  an  account- 
ing under  Code  Civ.  Proc.  2725.  subd.  1,  to 
determine  whether  the  judgment  was  assets 
of   the    estate.     Id. 

26.  See.  also.  Estates  of  Decedents.  5  C. 
Li'l'lSa,  as  to  right  to  bring  actions  in  re- 
gard to  realtv.  Realty  descends  instantly 
to  heir  at  law  and  does  not  become  assets 
for  pavment  of  debts  unless  personalty  is 
insufficient  for  that  purpose.  Baldwin  v. 
Alexander  [Ala.]  40  So.  391.  Failure  of 
plaintiffs  suing  in  ejectment  as  heirs  at  law 
of  a  decedent  to  show  that  they  were  all 
and  his  only  heirs  held  to  preclude  them 
from  recovering  the  entire  interest  in  the 
land.  Hudson  v.  Vaughn  [Ala.]  40  So.  757. 
To  recover  a  proportionate  interest,  held 
that  it  was  necessary  for  them  to  show 
what  tliat  proportionate  interest  w^as.  Id. 
Realtv  descends  directly  to  the  heirs,  sub- 
ject to  the  payment  of  the  debts  of  the  de- 
ceased, and  the  administrator  has  no  title 
or  interest  therein  except  to  the  rents,  un- 
less it  becomes  necessary  to  resort  to  the 
realty  to  pay  the  debts.  Adams  v.  Slat- 
tery  [Colo.]  85  P.  87.  A  cause  of  action 
for'  a  trespass  or  injury  to  land  such  as 
waste,  occurring  after  the  death  of  the 
decedent,  does  not  pass  to  the  executor  or 
administrator,  but  to  the  heir  or  devisee. 
Id.  Executor  cannot  maintain  action  for 
waste  where  he  has  no  estate  in  the  prem- 


ises except  a  right  to  lease  the  same.  Id. 
In  suit  to  enjoin  execution  sale  on  ground 
that  judgment  debtor  has  no  interest  in  the 
property,  burden  is  on  plaintiff  to  negative 
presumption  of  interest  arising  from 
fact  that  he  is  the  heir  of  the  last 
owner  who  died  intestate.  Hickey  v. 
Davidson  [Iowa]  105  N.  W.  678.  Where 
vendee  refuses  to  accept  deed  tendered  by 
vendor,  on  latter's  death,  the  legal  title  to 
the  land  descends  to  his  heirs  at  law.  subject 
to  the  vendee's  right  to  accept  the  deed,  or 
subject  to  the  power  of  the  chancellor  lo 
compel  him  to  accept  it.  Brackett's  Adm'r 
V.  Boreing  [Ky.]  89  S.  W.  496.  Heirs  are  nec- 
essary parties  to  action  involving  the  title. 
Id.  Title  to  realty  vests  in  heir  at  tlie  date 
of  the  death  of  the  ancestor,  subject  only  to 
the  contingency  of  a  sale  of  so  much  thereof 
as  m.ay  be  necessary  to  pay  the  debts  of  tlie 
estate  in  case  there  is  not  sufficient  t>erson- 
allv  for  that  purpose.  Marvin  v.  Bowlby 
[Mich.]  12  Det.  Leg.  X.  723,  105  N.  W.  751. 
Xeither  heir's  distributive  share  of  realty 
nor  the  proceeds  of  a  sale  thereof  in  hands 
of  the  administrator  can  be  charged  with 
his  indebtedness  to  the  estate.  Id.  Remedy 
of  heirs  of  law  of  deceased  mortgagor  of 
realty  situated  in  a  foreign  state  v.-ho  were 
not  made  parties  to  foreclosure  proceedings, 
lield  to"be  by  a  suit  to  recover  possession  of 
realty  in  courts  of  tliat  state.  Nunnally  v. 
Robinson,  99  N.  Y.  S.  594.  The  title  of  the 
heir  vests  at  the  death  of  the  ancestor,  and 
does  not  originate  in  a  decree  of  distribution. 
Final  decree  of  distribution  only  operates  to 
release  property  of  heir  from  conditions  to 
which  it  was  subject  as  the  estate  of  a 
decedent.  Hume  v.  Laurel  Hill  Cemetery, 
142  F.  552.  May  maintain  suit  to  enjoin  en- 
forcement of  city  ordinance  prohibiting 
burials  in  cemetery  in  which  his  ancestor 
owned  lot  though  there  has  been  no  decree 
of  distribution.     Id. 

27.  Where  testatrix  devised  certain  land 
to  S.  with  remainder  to  testatrix's  heirs  up- 
on payment  by  them  to  the  heirs  of  S.  for 
any  improvements  made  on  the  land,  held 
that  any  interest  acquired  by  the  heirs  of 
S.  they  took  under  the  will  and  not  from 
s!,  and  hence  they  could  not  be  held  bound 
to  carry  out  his  contracts  or  answer  for  his 
debts  with  property  derived  from  him.  Hill 
V.  Gianelli  [111.]   77  N.  -E.  458. 

28.  For  a  discussion  of  the  right  to  sell 
realtv  to  pay  debts,  and  the  right  of  creditors 
to  resort  to  realty  in  the  hands  of  tlie  heir, 
see  Estates  of  Decedents,  5  C.  L.  1183.  Where 
sole  heir  accepts  succession  unconditionally 
she    acquires    all   the    property    but    is    liable 
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The  title  to  personalty,-^  including  elioses  in  action,"'"  ordinarily  passes  fo  the 
personal'  representatives,  though  this  rule  has  been  changed  by  statute  in  some 
states.  ^^ 

§  4.  Course  of  descent  and  distribution."- — Brother  inlierits  immediately  and 
directly  from  brother  and  not  mediately  through  the  father."''  Brothers  and  sisters 
of  the  whole  blood  generally  take  to  the  exclusion  of  those  of  the  half  blood.'*  In' 
Georgia  the  half  blood  on  the  paternal  side  takes  equally  with  the  whole  blood.^'^ 
In  Minnesota,  realty  inlierited  by  a  eliild  from  his  father's  estate  goes  to  his  brothers 
and  sisters  when  he  dies  without  issue  and  before  coming  of  age.'^  In  Kansas  the 
whole  estate  of  one  who  leaves  no  wife  or  descendants  or  father  or  mother  goes  half 
to  the  heirs  of  the  father  and  half  to  those  of  the  mother."     In  the  District  of 


for  all   the   debts.     Pellerin  v.  Sanders    [La.] 
40    So.    917. 

29.  See,  also.  Estates  of  Decedents.  5  C. 
L.  1183.  Personalty  goes  to  administrator 
and  he  is  the  proper  party  to  recover  it, 
the  next  of  kin  liaving  no  cause  of  action 
therefor.  Nunnally  v.  Robinson,  99  N.  Y.  S. 
594.  Timber  severed  from  realty  passes  to 
executor.  Curry  v.  Laming,  105  App.  Div. 
615,  94  N.  Y.  S.  535.  The  personalty  of  a 
decedent  does  not  vest  in  the  heirs,  but  is 
in  abeyance  until  administration  is  granted. 
and  is  then  vested  in  the  administrator  by 
relation  from  i-ue  time  of  death.  McBride  v. 
Vance  [Ohio]  76  N.  E.  938.  Hence,  as  a  gen- 
eral rule,  administration  is  a  prerequisite 
to  the  devolution  of  personalty.  Id.  No 
right  of  action  on  promis-^'ory  note  belong- 
ing to  a  decedent  is  shown  by  party  in  an 
action  on  note  by  proof  of  possession  and 
that  he  is  the  sole  heir  of  the  decedent.  Id. 
Personalty  passes  to  personal  representa- 
tives. Graham  v.  Spence  [N.  J.  Eq.]  63 
A.  344.  Administrator  takes  legal  title  to 
personalty,  and  it  does  not  pass  to  distrib- 
utees except  through  proper  probate  admin- 
istration. Wright  v.  Holmes,  100  Me.  508, 
62  A.  507.  Rents  of  realty  accruing  during 
decedent's  lifetime  go  to  the  administrator, 
but  those  accruing  after  his  decease  belong 
to  those  entitled  to  the  realty.  Righter  v. 
Haines   [N.  J.  Law]   64  A.   148. 

30.     See  Estates  of  Decedents,  5  C.  L.  1183, 
as    to    right     of    representative    to     recover 
personalty    belonging    to    estate.     Equity    of 
redemption   in   mortgaged   lands   descends   to 
heirs,    subject    to    widow's    right    of    dower. 
Appeal    of    Beard     [Conn.]     62    A.    704.     Per- 
sonal   representative    upon    his    appointment 
and    qualification    takes   title   to    and    posses- 
sion   of    all    the    personalty    of    a    decedent.  ; 
Nelson  v.  Nelson   [Ky.]    96   S.   W.   794.     Heirs 
cannot  maintain  action  to  recover  personalty  , 
belonging  to  estate  unless  representative  re-  ': 
fuses   to    do    so,    in    whicli    case    he    must    be  i 
joined    as    a    defendant.     Id.     Representative  | 
may  collect  it  by  action  without  joining  heirs  i 
at    law.     Id.     Right    to    sue     for    conversion  | 
passes    to    administrator.     Hagar   v.    Norton,  ; 
188   Mass.   47,    73   N.    E.    1073.     Claim   to   pur- 
chase money  of  land  sold  passes  to  vendor's 
personal    representatives.     Brackett's    Adm'r  j 
v.  Boreing  [Ky.]   89   S.  W.  496.      Where  equi-  j 
table  title   to  and   possession  of  land   passed 
to  purchaser  under  title  bond,  held  that  heir  j 
of   vendor    had    no    right    to    recover    posses- 
sion   of    the    land    for    nonpayment    of    the 
purchase    price,    but    remedy    was    action    by 
administrator  against  vendee  to  recover  pur- 


chase price.  Doty  v.  Jameson  [Ky.]  03  S. 
W.  638.  Action  for  purchase  price  could  not 
be  maintained  by  heir,  though  he  would 
have  been  a  necessary  party  if  representa- 
tive had  asserted  a  vendor's  lien  and  a  ten- 
der of  the  deed  to  the  vendee  Iiad  been  re- 
quired. Id.  Heirs  may  maintain  a  bill  in 
equity  to  set  aside  for  fraud  mortgages  exe- 
cuted by  an  intestate  and  to  recover  prop- 
erty fraudulently  obtained  from  him,  where 
the  administrator  refuses  to  sue.  Marsh  v 
]\Iarsh  [Vt.]  63  A.  159.  Is  no  adequate  reme- 
dy at  law  since  matter  is  beyond  the  juris- 
diction of  the  probate  court.     Id. 

3t.  I'^nder  Wilson's  Rev.  &  Ann.  St.  Okl. 
1903,  §  6894,  personalty  as  well  as  realty 
passes  to  the  heirs,  subject  to  the  control 
of  the  probate  court  and  hence  to  the  pos- 
session of  the  administrator  appointed  by 
the  court.  Litz  v.  Exchange  Bank  [Okl.] 
83  P.  790.  Right  of  one  holding  chattel  mort- 
gage to  foreclose  and  sell  property  of  intes- 
tate is  suspended  and  held  in  abeyance 
until  appointment  of  an  administrator.  Id. 
The  title  to  personalty  is  suspended  and  held 
in  abeyance  pending  the  granting  of  letters 
of   administration.     Id. 

32.  See    5    C.    L.    999. 

33.  Rule  not  changed  by  Gen.  St.  1901, 
§  2522.  State  v.  Ellis  [Kan.]  83  P.  1045. 
Resident  citizen  half-sisters  of  a  resident 
citizen  who  died  intestate,  leaving  neither 
widow  nor  children,  and  whose  parents  both 
died  before  him  nonresident  aliens,  inherit 
his   lands   immediately  and  directly.     Id. 

34.  Sister  of  whole  blood  takes  to  ex- 
clusion of  sister  of  half  blood.  Watkins  v. 
Watkins  [Miss.]  40  So.  1001.  Estate  in  re- 
mainder held  to  pass  to  brother  and  sister 
of  the  whole  blood  to  the  exclusion  of  those 
of  the  half  blood.  In  re  Brooke's  Estate 
[Pa.]    63  -A.    411. 

35.  Civ.  Code  1895,  §  3355,  subds.  5,  6. 
Raburn  v.  Bradshaw,  124  Ga.  552,  52  S.  E. 
922. 

36.  Under  Gen.  St.  1894.  §  4471.  subd.  7. 
In  re  Kenny's  Estate  [Minn.]   106  N.  W.   344. 

37.  Under  Gen.  St.  1901,  §  2522,  providing 
that  if  one  of  the  intestate's  parents  be  dead 
the  whole  of  the  estate  shall  go  to  tlie 
survivor,  and  if  both  be  dead  it  shall  be  dis- 
posed of  in  the  same  manner  as  if  they,  or 
either  of  them,  had  outlived  the  intestate, 
and  died  In  the  possession  and  ownership 
of  the  portion  thus  falling  to  their  share 
or  to  either  of  them,  and  so  on  through  tho 
ascending  ancestors  or  their  issue,  held  that 
where  both  of  the  intestate's  parents  pre- 
decease him,  the  property  descends  one-hall 
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Colinnbia  tlie  heirs  of  tlic  father  take  precedence  over  those  of  the  mother.^*  In 
Georgia,  where  there  is  no  surviving  Imsband,  Avife,  child,  or  lineal  descendant,  the 
brothers  and  sisters  of  the  intestate  inherit.^^  If  the  father  is  linng  he  takes  an 
equal  share  ^nth  the  brothers  and  sisters.*"  In  Xew  York,  if  there  be  no  widow  and 
no  children,  and  no  representative  of  a  child,  the  whole  surplus  of  the  personalty  goes 
'to  the  next  of  kin  in  equal  degree  to  the  deceased  and  their  legal  representatives.*^ 

Collateral  relatives  of  equal  degree  of  kinship  with  the  deceased  ordinarily'  take 
share  and  sliare  alike,  and  those  of  unequal  degree  by  representation.*-  Those  who 
take  by  representation  take  the  share  to  which  the  parent  whom  they  represent 
would  be  entitled  if  living.*^  In  the  case  of  personalty,  representation  is  only  re- 
sorted to  when  necessary  to  bring  the  claimant<i  to  equality  of  position  as  next  of 
kin.**  In  some  states  it  is  admitted  among  collaterals  in  the  same  manner  as  al- 
lowed by  law  in  reference  to  realty.*'  Thus,  where  the  nearest  of  kin  are  unclc^ 
and  aunts  and  tlie  children  of  deceased  uncles  and  aunts,  such  children  take  per 
stirpes,  by  representation,  the  shares  their  parents  would  have  respectively  taken 
had  they  survived  the  intestate.*"  The  same  is  true  of  grandnephews  and  nieces, 
where  the  intestate's  only  next  of  .kin  are  nephews  and  nieces  and  the  descendants 
of  deceased  nephews  and  nieces,*^  and  O'f  second  and  third  cousins  where  the  sole 
next  of  kin  are  first,  second,  and-  third  cousins,  the  descendants  of  deceased  uncles 
and  aimts.*^  , 

§  5.  Quantiiy  of  estate  or  share  acquired.''-^'— The  shares  of  the  heirs  or  next 
of  kin  may  be  increased  or  decreased  by  transfers  of  property  made  between  them 
and  the  ancestor  during  the  latter's  lifetime,  depending  upon  whether  such  transac- 
tions are  gifts^*'  or  adAancements.-"'^ 

§  6.  Hushand  or  wife  as  heir.^^ — The  right  to  curtesy^^  aiid  dower  is  treated 
elsewhere.^*     At  common  law,   and  except  where  the  rule  has  been  changed  by 


to  the  heirs  of  each,  regardless  of  which 
parent  survived  the  otlier.  Sparks  v.  Fried- 
rich  [Kan.]  82  P.  463.  Statute  does  not 
chaTige  common-law  rule  that  brother  in- 
herits immediately  and  directly  from  brother. 
State  V.  Ellis    [Kan.]    S3  P.  1045. 

38.  Where  in  partition  it  appeared  that 
title  was  formerly  in  one  B.  who  died  in- 
testate and  withovit  issue,  but  there  was 
no  sufficient  proof  that  the  numerous  classes 
of  the  heirs  of  B's  father  had  become  ex- 
tinct, the  court  would  not  decree  the  title 
to  be  in  the  kindred  of  B's  mother,  since 
under  D.  C.  Code  §§  940-944  [31  St.  at  L. 
1342.  c.  854]  the  former  class  is  entitled 
to  priority  over  the  latter.  Smith  v^.  Cosey, 
26  App.  D.  C.  569. 

31).  Civ.  Code  1895.  §  3355,  subds.  5,  6. 
Raburn  v.  Bradshaw,  124  Ga.  552,  52  S.  E. 
922. 

4C.  Civ.  Code  1895,  §  3355.  Raburn  v. 
Bradshaw,  124  Ga.  552.  52  S.  E.  922. 

41.  Code  Civ.  Proc.  §  2732,  subd.  5.  In  re 
McGovern,  98  N.  T.  S.  304.  Where  intestate 
left  no  ancestor,  widOTW  descendant,  brother, 
or  sister,  but  was  survived  by  a  nephevsr, 
three  nieces,  and  a  grandnephew  and  grand- 
niece,  held  that  residue  would  be  divided 
into  5  equal  shares,  one  of  which  would  be 
equally  divided  between  grapdnephew  and 
grandniece     Id.  | 

42.  L,aws  1896,  p.  620.  c.  547,   §   287.      In  re' 
McGovern,   98  N.  Y.   S.    304.      Where  intestate 
left  nephew,  three  nieces,  and  a  grandnephew 
and    grandniece.    held    that    estate    would    be 
divided     into     five     shares,     and     one     share  j 


divided  equally  between  the  grandnephew 
and  grandniece,  it  Iseing  the  sliare  their 
parent   would   have   taken    if   living.     Id. 

43.  Code  Civ.  Proc.  §  2732,  subd.  11.  In 
re  McGovern,  98  N.  Y.  S  304.  Grandnephew 
and  grandniece  held  entitled  to  one  share  to 
be  equally  divided  between  them.     Id. 

44.  I'nder  RoviF.nl  1905,  §  132.  personalty 
should  be  distributed  per  capita  between 
children  of  deceased  brothers  and  sisters, 
who  are  the  only  next  of  kin.  Ellis  v.  Harri- 
son, 140  N.  C.  444,  53  S.  E.  299. 

45.  Code  Civ.  Proc.  §  2732,  as  amended 
by  Laws  1898,  p.  941,  c.  319.  In  re  Dunning's 
Estate,  48  Misc.  482.  96  N.  Y.  S,  1110;  In  re 
McGovern,    98    N.    Y.    S.    304. 

46.  Laws  1896,  p,  620,  c.  547,  §  28S.  In 
re  Dunning's  Estate,  48  Misc.  482,  96  N.  Y.  S. 
1110.  Rule  applies  equally  in  case  of  per- 
sonalty un>3er  Code  Civ.  Proc.  §  2732,  as 
amended    bv    Laws    1898,    p.    941,    c.    319.      Id. 

47.  Representation  should  be  allowed  to 
grandnephews  and  nieces  and  they  should 
take  the  shares  which  their  respective  par- 
ents would  have  taken  if  living.  In  re 
Fleming,   48  Misc.   589.   98   N.   Y.   S.   30G. 

4S.  In  re  Fleming,  48  Misc.  589,  98  N.  Y. 
S.  306. 

49.  See  5  C.  L.   1001. 

50.  See  Gifts.  5  C.  L.  1587. 

51.  See  Estates  of  Decedents,  5  C.  L. 
1183. 

r,2.     See  5  C.  L.  1001. 

.53.     See  Curtesy,  7  C.  L.  1016. 

54.     See    Dower,    5   C.    L.    1043. 
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statute,  a  surviving  husband  is  entitled  to  the  whole  of  his  wife's  net  personalty/" 
In  some  states^  where  the  wife  leaves  no  children  or  other  descendants  capable  of 
inlieriting,  the  husband  takes  half  of  her  realty  and  personalty/"''  In  Kansas,  where 
her  only  heirs  are  her  husband  and  several  grandchildren,  the  husband  takes  a  half 
of  her  separate  realty  and  the  gTandchildren  the  other  half."'"  In  some  states  the 
widow  is  included  as  a  distributee  and  is  entitled  to  a  child's  share  of  the  person- 
alty ;=^  in  others  she  may  elect  to  take  a  child's  part  of  the  whole  estate  in  lieu  of 
dower  on  dissenting  from  the  provisions  of  the  will.""^  The  surviving  spouse  is 
generally  given  certain  specified  articles  of  household  furniture  and  the  like.''*'  In 
Indiana  the  survivor  is  entitled  to  one-third  of  the  realty  in  fee.*'^  The  husband  of 
course  takes  no  interest  in  property  held  by  his  wife  in  trust  for  specified  purposes.^^ 
The  ^idow  stands  on  no  better  footing  than  any  other  distributee  as  to  any  share 
of  her  husband's  estate  given  her  by  the  statute  of  distributions  in  excess  of  dower."* 
In  Indiana,  where  a  man  has  no  children  by  a  second  wife,  land  descending  to 
her  at  his  death  goes  at  her  death  to  the  children  of  his  first  wife;*'*  and  a  widow, 
having  children  by  a  previous  marriage,  who  marries  ag'ain,  may  not  alienate  realty 
acquired  by  virtue  of  such  previous  marriage  unless  such  children  shall  all  be  of 
age  and  join  in  the  conveyance,  and  on  her  death  during  her  marriage  such  land 
goes  to  the  children  of  the  marriage  by  ^•i^tue  of  v>hich  she  acquired  it.*'^ 


55.  Vv'right  v.  Leupp  [N.  J.  Eq.]  62  A. 
464.  Contract  of  assignment  held  not  to 
create  enforceable  trust  in  favor  of  children. 
Id.  Where  married  woman  possessed  of 
separate  personal  estate  dies  without  hav- 
ing disposed  of  it  in  lier  lifetime  or  by  will, 
the  title  thereto  vests  in  her  husband,  and 
cannot  be  affected  by  granting-  of  admin- 
istration upon  her  estate.  Gittings  v.  Russel. 
49  Misc.  432,  99  N.  T.  S.  1064.  On  death  of 
married  ■\\'oman  without  descendants,  title  to 
personalty  whicli  is  part  of  her  separate 
estate  and  v,-hich  she  has  hot  disposed  of 
during  her  lifetime  or  by  will  vests  in  her 
husband.  Austin  v.  Metropolitan  St.  R.  Co., 
108  App.  Div.  249.  95  N.  T.  S.  740.  Surviving 
husband  is  entitled  to  all  the  personalty 
and  choses  in  action,  including  legacies,  be- 
longing to  his  v,-ife.  Henry  v.  Wert  [Ala.] 
39    So.    711    [Advance    sheets   only]. 

56.  Rev.  St.  1891,  §  2938,  providing  that 
where  wife  dies  without  children  or  other 
descendants  capable  of  inheriting,  husljand 
shall  be  entitled  absolutely  to  half  the  realty 
and  per-sonalty  belonging  to  her  at  the  time 
of  her  death,  subject  to  the  payment  of  her 
debts,  applies  to  anj'  wife  who  dies  tliere- 
after,  whether  she  and  her  surviving  hus- 
band were  married  prior  to  its  enactment 
or  not,  and  hence  to  property  owned  by  her 
at  the  time  of  her  marriage  and  prior  to 
the  passage  of  the  act.  Gilroy  v.  Brady,  19.5 
Mo.  205,  9.3  S.  W.  279. 

57.  Husband,  and  several  children  of  her 
daughter  by  a  former  marriage.  Oliver  v. 
Sample    [Kan.]    84    P.    13S. 

58.  Under  Rev.  St.  1898,  §  3935.  subd.  6, 
widow  held  entitled  to  child's  share  of  pro- 
ceeds of  benefit  certificate  payable  to  mem- 
ber's legal  heirs.  Thomas  v.  Covert,  126  Wis. 
593,    105   N.    W.    922. 

59.  R-?v.  St.  1892.  §§  1830,  1833.  Saxon  v. 
Rawls    [Fla.]    41   So.   594. 

60.  Rev.    St.    1899.    §    111,    providing    that, 
if   wife    dies    intestate    owning   personalty    in 
lier    own    name,    husband    shall    be    allowed,  : 
in  addition  to  curtesy,  to   keep   as  his  abso-  ' 


lute  property  all  articles  and  property  pro- 
\ided  for  widow  in  deceased  husband's  prop- 
erty, by  §§  105-107,  109.  does  not  apply  where 
^vidow  dies  testate.  Black  v.  Brittain,  116 
Mo.    App.    386,    92   S.   W.    500. 

61.  Under  Burns'  Ann.  St.  1901,  §  2642, 
providing  tliat,  where  husband  survives  his 
wife,  one-third  of  her  realty  shall  descend 
to  him  subject  to  its  proportion  of  her  debts 
contracted  before  marriage,  held  that  where 
wife  died  without  issue  and  rer.lty  was  sold 
because  inca.pable  of  being  partitioned  in 
kind,  husband  was  entitled  to  one-third  of 
the  proceeds,  which  was  not  a  part  of  the 
assets  of  the  estate  and  -was  not  subject 
to  payment  of  wife's  debts  contracted  after 
marriage.  Weaver  v.  Gray  [Ind.  App.]  76 
N.  E.  795.  Same  is  true  thougli  land  was 
conveyed  to  her  in  consideration  of  love  and 
affection  and  she  died  without  issue.  Burns' 
Ann.   St.    1901.    §    2628.      Id. 

62.  Husband  held  to  take  no  interest  in 
property  received  by  w^ife  under  her  father's 
will  in  trust  for  her  sole  and  separate  use 
for  her  life,  and  after  her  death  in  trust 
for  such  of  her  children  as  she  should  limit 
and  appoint  to  take  the  same,  wliich  power 
was  exercised  by  will.  Safe  Deposit  &  Trust 
Co.  V.  Gittings  [Md.]  63  A.  1046. 

63.  Her  share  of  personalty  abates  with 
otlier  share  for  payment  of  debts  in  prefer- 
ence to  realty.  Appeal  of  Beard  [Conn.]  62 
A.   704. 

64.  Under  Burns'  Ann.  St.  1901,  §S  2652, 
2660,  giving  widow  title  to  one-third  of  lands 
of  which  her  husband  was  seized  during 
coverture,  in  the  conveyance  of  which  she 
did  not  join,  and  Rev.  St.  1881.  §  24S7.  pro- 
viding that  where  a  man  has  no  children 
by  a  s.=-cond  wife  the  land  descending  to 
her  at  his  death  shall,  at  her  death,  go  to 
the  children  of  his  first  wife,  held  that 
v.'here  second  and  childless  wife  survives  her 
husband  she  takes  one-third  in  fee  of  realty 
conveyed  by  liim  during  second  marriage, 
under  §  2652.  where  she  does  not  join  in 
the  conveyance,  not  as  heir  but  as  purchaser. 
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Communit}'  property  ordinarily  descends  one-half  to  the  surviving  spouse  and 
the  other  half  to  the  cliildren.^®  If  there  are  no  children  the  survivor  takes  the 
whole  in  some  states."' 

The  homestead  of  one  dying  without  children  generally  descends  to  the  widow."^ 
In  Iowa  the  surviving  spouse  may  continue  to  occupy  the  whole  homestead  until  it 
is  otherwise  disposed  of,  and  may  elect  to  retain  it  for  life  in  lieu  of  a  distributive 
share."^  In  Texas  the  probate  court  may  gi-ant  the  right  to  occupy  it  to  the 
widowJ" 

In  order  to  entitle  the  widow  to  the  marital  fourth  under  the  laws  of  Louisi- 
ana, she  must  show  that  her  husband  died  rich  and  left  her  in  necessitous  circmn- 
stances.'^^  The  object  of  tiie  statute  is  to  prevent  her  condition  being  changed  sud- 
denl}'  for  the  worse/^  and  her  rights  must  be  tested  by  the  situation  or  condition 
at  the  date  of  the  death  of  her  husband  and  not  at  the  date  of  the  settlement  of  the 
succession/^  and  are  lost  if  she  lives  immorally  during  widowhood.'^* 

A  widow  may  release  her  right  of  quarantine  to  the  heir  or  ten-e-tenant,  but 
such  release  does  not  operate  as  a  conveyance  of  the  quarantuie  right,  but  by  way 
of  extingaiisliment  of  it."^  A  joinder  by  her  with  an  heir  in  a  mortgage  to  a 
stranger  does  not  operate  as  a  release  by  her  to  the  heir,  but  is  simply  an  attempt  by 
her  to  convey  her  right  to  the  mortgagee  as  security  for  a  debt,  which  cannot  be 
enforced  in  a  court  of  law.'^®  In  Kentucky  the  widow  is  entitled  to  one-third  of  the 
gross  rents  of  her  husband's  dowable  realty  until  her  dower  is  assigned."^ 

In  Pennsylvania,  desertion  and  nonsupport  without  lawful  cause  will  bar  the 
husband's  rigrhts  in  the  estate  of  his  deceased  wife."'^     In  Minnesota,  where  a  divorce 


which  she  can  convey,  and  the  husband  hav- 
ing- conveyed  during-  his  lifetime,  nothing 
remains  to  descend  to  the  children  of  his 
first  -wife  under  §  2487.  Fry  v.  Hare  [Ind.] 
77    N.    E.    803. 

05.  1  Rev.  St.  1852,  pt.  1.  c.  27,  §  18,  as 
amended  by  Laws  1879,  p.  123,  c.  44.  Pence 
V.  Long  [Ind.  App.]  77  N.  E.  961.  A  con- 
veyance by  lier  is  void  unless  all  the  chil- 
dren   are    of    age    and    all    join    therein.     Id. 

66.  Civ.  Code  §  1402.  M'ite  does  not  take 
half  absolutely  and  an  additional  one-third 
of  tlie  remaining  half  as  heir.  In  re  Ang-le's 
Estate   [Cal.]  82  P.  668. 

67.  Under  Rev.  St.  1895,  art.  1696,  wife's 
interest  in  community  property  vests  In  her 
surviving  husband.  Stein  v.  Mentz  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  4,  94  S.  W.  447.  Evi- 
dence held  to  sustain  finding  that  wife  left 
no  children.  Id.  In  absence  of  evidence 
court  may  assume  that  property  was  ac- 
quired during-  existence  of  marriage  relation. 
Id.  Evidence  held  to  show  tliat  appellees 
■were  nephews  and  niece  of  deceased  husband 
and  his  only  heirs  at  la-w.     Id. 

68.  Laws  1899,  c.  4730,  p.  119.  providing 
that  homestead  of  one  dying  without  chil- 
dren shall  descend  to  widow  and  shall  not  be 
the  subject  of  devise  by  will,  is  not  in  con- 
flict with  Const,  art.  10,  §  4,  relating  to  home- 
steads (Saxon  V.  Rawls  [Fla.]  41  So.  594; 
Thomas  v.  Williamson  [Fla.]  40  So.  831), 
nor  is  it  in  conflict  with  art.  10.  §  1  (Saxon 
V.  Rawls  [Fla.]  41  So.  594).  nor  with  Const. 
1885,  art.  3,  §  16,  providing  that  each  law 
shall  embrace  but  one  subject  which  shall 
bo  briefly  expressed  in  the  title  (Id.),  nor 
with  §  1  of  the  14th  amendment  to  the 
Federal  constitution  as  seeking  to  abridge 
the  privileges   of  one  class  of   citizens    (Id.). 


69.  Code  §  2985.  John  Deere  &  Co.  v. 
Meyer  [Iowa]  108  N.  W.  236.  Must  be  some 
evidence  of  an  election  to  take  homestead 
before  such  right  will  be  established  or 
recognized,  since  survivor  will  be  deemed  to 
have  taken  distributive  sliare  in  absence  of 
any  showing  as  to  an  election.  Id.  Quit- 
claim deeds  of  other  land  to  children  by 
husband  held  not  to  show  an  election  to 
take  distriljutive  sliare.  where  within  three 
months  after  administration  was  granted- 
he  filed  formal  electi,on  to  take  homestead. 
Id. 

70.  Widow  who  abandons  homestead  as- 
signed to  her  by  probate  court  held  entitled 
only  to  an  undivided  one-third  interest  for 
life  in  lands  of  her  husijand.  Mecaskey  v. 
Morris     [Tex.     Civ.    App.]     89     S.     W.     1085. 

7t.  Succession  of  Kunemann,  115  La.  604, 
39  So.   702. 

73.  Succession  of  Kunei-nann,  115  La.  604, 
39  So.  702.  Where  deceased  was  supported 
entirely  by  wife's  earnings  up  to  time  of 
his  death,  held  that  widow  was  not  en- 
titled to  marital  fourtli  as  against  I'is 
mother,  who  was  liis  forced  heir,  on  dis- 
covery 10  years  after  his  death  that  he 
was   owner   of  valuable   stocks.      Id. 

73.  Must  be  in  necessitous  circumstances 
at  the  time  of  his  death.  Succession  of 
Kunemann,    115    La.    604.    39    So.    702. 

74.  Succession  of  Kunemann,  115  La.  604, 
39   So.   702. 

7.-.,  76.  Penney  v.  Weems  [Ala.]  39  So. 
574. 

77.  lender  Kv.  St.  1903.  §  2138.  Redmond 
V.  Redmond's  Adm'x   |Ky.]   91  S.  W.  260. 

78.  The  lawful  cause  which  will  justify 
a  husband  in  separating  from  his  wife  and 
refusing  to  support  her  and  prevent  the  act 
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is  granted  to  wife  on  ground  of  adultery,  slie  has  same  int^est  in  liis  estate  as 
upon  his  death. '° 

Detectives;  Deter mixatiox  of  Conflicting  CiJ^urs  to  Realty,  see  latest  topical  index. 

DETIXUE.s» 

To  maintain  the  action  of  detinue,  the  plaintiff  must  have  property  in  the 
thing  sought, "^^  a  right  to  its  immediate  possession,*'-  the  property  must  be  capable 
of  identilication;^^  and  have  value, ^*  and  must  be  in  the  possession  of  defendant 
at  the  time  of  commencing  the  suit.®^  Detinue  will  lie  to  recover  the  possession  of 
promissory  notes.^'"*^  Demand  is  essential  only  when  necessary  to  render  the  de- 
tention unlawful.*'  The  plea  of  tlie  general  issue  puts  in  issue  plaintiff's  right  of 
recovery,*®  and  evidence  negativing  plaintiff's  right  to  immediate  possession  or 
defendant's  wrongful  possession,  is  admissible  thereunder.*^  Where  defendant  is  noL 
a  trespasser  as  to  his  possession,^"  damages  for  detention  prior  to  the  service  of  the 
writ  cannot  be  recovered  without  special  demand.^^  Only  tlie  legal  title  is  avail- 
able to  one  called  in  under  the  Alabama  statute.®^  In  Alabama  the  defendant  in 
an  action  of  detinue  by  a  mortgagee  may  interpose  any  defense  which  would  have 
been  available  in  an  action  on  the  debt,  except  the  statute  of  limitations,^^  but  no 
affirmative  judgment  can  be  rendered."*  xis  in  other  actions  the  proof  must  cor- 
respond to  the  allegations.^^  In  Alabama  the  jury  need  assess  the  separate  value 
of  the  things  sued  for  only  when  practicable.^* 

Deviation;  Dilatory  Pleas,  see  latest  topical  index. 


of  May  4,  188r>,  P.  L.  430,  from  operating  to 
debar  him,  after  her 'decease,  from  claiming 
his  rights  in  her  estate  under  the  intestate 
laws,  must  be  such  as  would  entitle  him  to  a 
decree  of  divorce  against  her,  and  the  burden 
of  proof  is  upon  him.  Hayes's  Estate,  23 
Pa.  Super.  Ct.  570. 

70.  Linae  v.  Linse  [Minn.]  108  N.  W.  8. 
Judgment  awarding  her  alimony  in  lieu  of 
All  other  rights  held  final,  and.  having  ac- 
cepted alimony  so  awarded,  she  was  estopptd 
to  deny  its  validity.     Id. 

SO.     See  5  C.  L.   1003. 

81.  Hefner  v.  Fidler,  58  W.  Va.  159,  52  S. 
E.  513.  General  or  special  property.  Ryall 
v.  Pearson  Bros.   [Ala.]  41  So.  673. 

82.  Hefner  v.  Fidler,  58  T\\  Va.  159,  52 
S.  E.  513;  Ryall  v.  Pearson  Bros.  [Ala.]  41  So. 
673.  Where  a  conditional  contract  of  sale 
by  mistake  omits  interest,  until  corrected  in 
equity,  detenue  will  not  lie  until  default 
in  payment  of  purchase  money  Wellden  v. 
Witt    [Ala.]    40    So.    126. 

83.  Hefner  v.  Fidler,  58  W.  Va.  159,  52 
S.   E.   513. 

84.  Ple'fner  v.  Fidler,  58  W.  Va.  159,  52 
S.  E.  513.  Where  a  contract  of  sale  has 
been  rescinded,  notes  given  by  tlie  buyer 
for  the  purchase  price  have  no  value  suf- 
ficient   to    sustain   detinue.     Id. 

8.5.  Ryall  v.  Pearson  Bros.  [Ala.]  41  So. 
fi73.  Defendant  must  have  had  possession 
some  time  prior  to  the  bringing  of  the  suit. 
Hefner  v.  Fidler,  5S  W.  Va.  159,  52  S.  E. 
513. 

80.  Hefner  v.  Fidler,  58  W.  Va.  159,  52 
S.   E.    513. 


8T.  Worthington  v.  Rhodes  &  Son  Co. 
[Ala.]  39  So.  614.  Where  a  conditional  s  ila 
contract  provides  for  possession  by  s  Her 
if  the  purchaser  sells  the  property  without 
his  consent,  upon  breach  of  the  con- 
dition the  third  party's  possession  is  wrong- 
ful and  no  demand  is  necessary.     Id. 

88.  Equivalent  to  the  common-law  plea  of 
non  detinet.  Ryall  v.  Pearson  Bros.  [Ala.] 
41  So.  673. 

89.  Snellgrove  v.  Evans  [Ala.]  40  So.  567. 
Evidence  of  a  lien  in  favor  of  defendant 
lield  admissible.     Id. 

90.  A  mortgagee  who  obtains  possession 
by  an  action  of  detinue  against  a  third  per- 
son in  possession  and  In  which  suit  tiie 
mortgagor  is  made  a  party,  is  not  a  tres- 
passer as  to  a  subsequent  mortgagee.  Daniel 
Bros.  V.  Jordan   [Ala.]   40  So.  940. 

91.  Daniel  Bros.  v.  Jordan  [Ala.]  40  So. 
940. 

93.  One  called  in  under  Code  1896,  §  2634, 
cannot  assert  a  paramount  lien  or  an  e<!ui- 
table  title.  Howard  v.  Deens,  143  Ala.  423, 
39   So.    346. 

93.  ITnder  Code  1896,  §  1476,  breach  of 
warranty  and  false  representation  in  a  sale 
may  be  asserted  in  an  action  of  detinue  under 
the  purchase-price  mortgage.  McDaniel  v. 
Sullivan    [Ala.]    39    So.    355. 

94.  McDaniel  v.  Sullivan  [Ala.]  39  So. 
355. 

9,5.  Wherp  the  complaint  in  detinue  by  a 
mortgagee  describes  the  mule  as  a  "dark 
bay."  a  description  in  the  mortgage  as  a 
"black"  mule,  is  not  such  a  variance  as  to 
render  the   mortgage   Inadmissible.     Holmau 
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DIRECTING     VERDICT     AXD     DEMURRER     TO    EVIDENCE. 


§   1.     Directing    Vtrdict     (1146).     The    Mo-         §   '2.     Deinurror.s    to    Evidence    (1154). 

tion  (1151).     Effect  of  Ruling;  Appeal;  Waiv-    feet  (1155).     Waiver   (1155). 
er    (1153). 


Ef- 


Insnfficienc}^  of  evidence,  "while  the  most  frequent  ground  for  directed  verdict 
or  demurrer  to  evidence,  is  frecjiienth'  raised  in  otlier  ways.  Accordingly,  reference 
must  be  had  to  topics  dealing  with  the  specific  subject-matter  for  a  full  treatment 
of  sufficiency  of  evidence  on  particular  questions.^' 

§  1.  Directing  verdict.  Grounds  and  occasions.^'^- — The  power  of  a  superior 
court  to  direct  a  judgment  is  practically  commensiu-ate  with  its  power  to  direct  a 
Djonsuit j'*''  and  the  power  of  a  trial  court  to  direct  a  verdict  is  governed  by  the 
same  principles  which  authorize  it  to  sustain  a  demurrer  to  the  evidence.  The 
principles  differ  slightly  in  their  application.^  The  direction  to  return  a  certain 
verdict  is  in  fact  a  withdrawal  of  the  ease  from  the  jmw  and  a  decision  by  the 
court.^  In  directing  a  verdict  the  form  of  the  instruction,  or  the  particular  words 
used  by  the  judge,  are  of  no  moment,  for  the  act  of  the  jury  in  returning  the  ver- 
dict is  merely  form'al.^  Such  a  direction  is  not  an  instruction  within  the  terms  of 
the  rule  requiring  all  instructions  to  be  in  writing.*  A  direction  of  a  verdict  for 
plaintiff  reserving  the  question  of  law  "wlietlier  there  is  any  evidence  to  go  to  the 
jury  entitling  the  plaintiff  to  recover'^  is  an  inappropriate  form,  as  a  reserved  ques- 
tion of  law  capable  of  a  clear  statement  should  be  so  stated.^  The  failure  of  a  com- 
plaint to  state  a  caiuse  of  action  is  a  good  ground  for  the  direction  of  a  verdict  for 
defendant.^  It  is  the  duty  of  tlie  court  to  direct  a  verdict  where  there  is  no  evi- 
dence^ or  a  mere  scintilla  of  evidence^  to  support  the  cause  of  action,''  or  where  the 


V.  Clark  [Ala.]  41  So.  765.  Nor  the  fact  that 
the  complaint  alleges  a  sale  about  "two  or 
three"  years  prior  to  the  bringing'  of  the 
suit,  while  the  mortgage  proves  a  sale  only 
one  year  and  nine  months  before.  Id. 
Where  there  is  a  substantial  correspondence 
betv.'een  the  description  of  the  mule  in  the 
complaint  and  in  the  mortgage,  a  variance 
in    regard    to    age    is    immaterial.     Id. 

96.  Where  the  evidence  only  discloses  the 
value  of  the  property  as  a  -whole,  an  entire 
assessment  is  proper  under  the  statute. 
Howard    v.    Deens,    143    Ala.    423.    39    So.    346. 

97.  See  such  topics  as  Master  and  Serv- 
ant, 6  C.  Li.  521.  See,  also.  Appeal  and 
Review,  7  C.  L.  128,  for  extent  of  appellate 
reviev/  of  verdicts. 

OS.     See  5  C.  L.  1004. 

99.  Weir  v.  Seattle  Elec.  Co.,  41  Wash.  657, 
84   P.    597. 

1.  Taylor  v.  Modern  Woodmen  of  Ameri- 
ca   [Kan.]    S3    P.    1099. 

2.  3.  4.  Lacy  Bros.  v.  Morton  [Ark.]  89  S. 
W.    84  2. 

5.  Riggs  V.   Bair,    213   Pa.    402,    62   A.   1086. 

6.  McPherson  v.  Hattich  [Ariz.]  85  P. 
731. 

7.  Huntt  V.  McNamee  [C.  C.  A.]  141  F. 
293;  Libby  v.  Cook  [111.]  78  N.  E.  599;  Chicago 
<t  C.  Coal  Co.  V.  Hartwell,  122  111.  App.  330. 
AA''here  plaintiff  failed  to  support  the  al- 
legations of  his  petition,  a  peremptory  in- 
struction for  defendant  with  the  option  of 
a  compulsory  nonsuit  was  proper  at  the  close 
of  plaintiff's  evidence,  notwithstanding  the 
absence  of  proof  in  support  of  defendant's 
plea  of  res  judicata.     Matousek  v.  Bohemian 


Roman  Catholic  First  ^Cent.  Union,  192  Mo. 
5SS.  91  S.  W.  538.  Where  the  evidence  in  an 
action  for  injuries  to  a  passenger  entirely 
failed  tO'  show  any  wantonness  on  the  part 
of  the  trainmen,  the  general  affirmative 
charge  with  hypothesis  for  defendant  was 
properly  given  as  to  counts  alleging  wan- 
tonness. Sweet  V.  Birmingham.  R.  &  Elec. 
Co.  [Ala.]  39  So.  767.  A  peremptory  instruc- 
tion for  defendant  is  proper  where  there  is 
no  evidence  of  defendant's  negligence  as 
charged  and  the  doctrine  of  res  ipsa  lotiuitur 
is  not  applicable.  Baltimore,  etc..  R.  Co. 
V.  Friend.  119  111.  App.  306.  The  trial  judge 
may  ord'^r  a  verdict,  although  the  jurj'  have 
been  allowed  a  view,  if  it  does  not  appear 
that  the  jury  could  have  acquired  from  the 
view  knowledge  of  material  facts  which 
were  not  put  in  evidence  in  court.  McMahon 
V.  Lynn  &  B.  R.  Co.  [Mass.]  77  N.  E.  82C. 
■^'here  plaintiff's  case  rested  solely  on  the 
statutory  presumption  of  negligence  arising 
from  the  killing  of  stock,  and  the  testimony 
of  defendant's  engineer,  neither  disputed  nor 
unreasonable,  showed  that  the  killing  was 
unavoidable,  defendant  was  entitled  to  a  per- 
emptory instruction.  Southern  R.  Co.  v.  Mur- 
rv  [Miss.]    39   So.   478. 

'S.  Libbv  v.  Cook  [111.]  78  N.  E.  599;  Dye 
V.  Corbin  [W.  Va.]  53  S.  E.  147.  Until  the 
supreme  court  sees  fit  to  modify  or  abolish 
the  "scintilla  rule."  it  is  the  duty  of  a 
nisi  prius  judge  to  follow  and  apply  it,  not- 
withstanding his  personal  inclination  or  his 
oninion  as  to  the  merits  of  tlie  case.  Barr  v. 
Poor.  7  Oliio  C.  C.  (N.  S.)  333.  But  it  ha? 
no    longer    its    former    force    and    ■v'ig-'>r    in 
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evidence  or  admitted  facts,  -with  all  the  reasonable  inferences  therefrom,  is  insuffi- 
cient to  warrant  a  verdict,^"  or  where  the  e\-idence  on  material  points  is  undisputed^^ 
so  that  the  only  issue  is  one  of  law/-  or  is  such  that  all  reasonable  men  or  ordinary 
minds  could  draw  but  one  conclusion  therefrom/"  or  where  there  is  a  material 
variance  between  the  plaintiff's  allegations  and  his  proofs." 

Defendant  is  entitled  to  a  directed  verdict  where,  after  admitting  every  fact  prov- 
ed by  plaintiff,  as  well  as  the  reasonable  inferences  therefrom,  plaintiff  has  failed  to 
establish  his  case,^^  or  where  there  is  no  conflict  in  tlie  evidence  on  the  material  and 
controlling  issues,  and,  with  all  its  reasonable  inferences,  it  demanded  a  verdict  for 
him,"  or  -v.-here  plaintiff's  witnesses  established  defendant's  case,^^  or  where  issue  Avas 
joined  on  a  plea  to  the  entire  cause  of  action  and  the  plea  was  proA'ed  withont  any  con- 


Ohio,  and  where  the  probative  value  of 
plaintiff's  evidence  is  so  slig-ht  that  a  motion 
for  a  new  trial  would  have  to  be  granted  if 
a  verdict  be  based  upon  it,  It  is  tlie  duty  of 
the  court  to  grant  a  motion  to  nonsuit  or 
to  direct  a  verdict  for  defendant  at  the  con- 
clusion of  plaintiffs  evidence.  MacBride  v. 
Gould.    3   Ohio   N.   P.    (N.   S.)    469. 

9.  The  courts  of  the  United  States  have 
always  exercised  the  right  to  control  the 
disposition  of  causes  ■when  either  the  al- 
legations of  the  plaintii?  or  the  evidence 
in  support  thereof  fails  to  make  out  a  case. 
Huntt  V.  McNamee  [C.  C.  A.]  141  F.  293. 
Direction  of  verdict  for  insufficiency  of  plain- 
tiffs evidence  affirmed.  TurnbuU  v.  Ross  [C. 
C.  A.]  141  F.  649.  Where  the  proof  does 
not  fairly  tend  to  make  a  case  for  plain- 
tiff, it  is  proper  to  direct  a  verdict  for  de- 
fendant. Bowen  v.  Chicago  &  N.  W.  R.  Co., 
117  111.  App.  9.  Where  the  evidence  will  not 
authorize  a  recovery,  a  directed  verdict  for 
defendant  on  the  ground  that  the  petition 
did  not  allege  a  cause  of  action  is  not  ground 
for  reversal  even  If  the  petition  is  sufficient. 
Siewerssen  v.  Harris  County  [Tex.  Civ.  App.] 
91  S.  W.  333.  Where,  in  an  action  for  in- 
juries at  a  crossing,  "the  evidence  sho^ved 
contributory  negligence  on  plaintiffs  part 
and  no  willfulness  or  wantonness  on  the 
motorman's  part,  a  verdict  should  have  been 
directed  for  defendant.  Sims  v.  St.  Louis 
&  S.  R.  Co.,  116  Mo.  App.  572,  92  S.  W.  909. 
V^'here  the  court  i.s  able  to  see,  in  an  action  1 
for  personal  injuries,  that  the  negligence 
complained  of  was  not  the  proximate  but  the 
remote  cause  of  the  injurJ^  the  court  must 
direct  a  verdict  for  defendant.  Snyder  v. 
Colorado  Springs,  etc..  R.  Co.  [Colo.]  85  P. 
686.  In  a  suit  to  recover  money  retained 
by  attorneys  as  fees,  where  the  undisputed 
evidence  showed  a  contract  for  a  reasonable 
fee  and  the  sum  retained  was  reasonable  and 
fair  under  the  circumstances,  the  general  af- 
firmative charge  for  defendants  was  proper. 
German  v.  Browne  [Ala.]  39  So.  742. 

10.  Smithley  v.  Snowden,' 120  111.  App.  86; 
IJbby  V.  Cook  [111.]  78  N.  E.  599;  Dye  v.  Cor- 
bin  [W.  Va.]  53  S.  E.  14  7;  Bartlett  v.  VA'abash 
R.   Co..    220   111.    163.    77   N.   E.   96;   McGuire   v. 

Blount.  199  U.  S.  142,  50  Law.  Ed. ;  Ford  v. 

Ford.  27  App.  D.  C.  401;  Scott  v.  District 
of  Columbia.  27  App.  D.  C.  413.  No  legally 
sufficient  evidence  of  a  breach  of  covenant 
sued  on.  X>ucente  v.  Davis.  101  Md.  526,  61 
A.  622.  In  an  action  against  a  city  for 
injuries  caused  by  a  falling  sign,  alleged 
to  have  been  maintained  contrary  to  an  ordi- 
nance, where  tlie  ordinance  was  not  introduc- 


ed in  evidonce.  a  peremptory  instruction 
should  have  been  given  for  the  city.  Loth  v. 
Columbia   Theater   Co.    [Mo.]    94    S.   W.    847. 

11.  Woodward  v.  Chicago,  etc.,  R.  Co.  [C. 
C.  A.]  145  F.  577.  Where  the  facts  are  ad- 
mitted and  all  reasonable  minds  agree  that 
an  injury  was  the  result  of  plaintiffs  own 
negligence,  the  court  may  so  inform  the 
jury  by  a  peremptory  instruction.  Hewes  v. 
Chicago  &  E.  I.  R.  Co.,  217  111.  500,  75  N. 
E.  515;  Northern  Pac.  R.  Co.  v.  Jones  [C.  C. 
A.]  144  F.  47.  Where  the  facts  were  con- 
clusively determined  by  the  admission  in 
evidence  of  a  default  judgment  in  a  case  be- 
tween the  same  parties  involving  the  same 
facts,  the  court  properly  directed  a  verdict. 
Standard  Supply  &  Equipment  Co.  v.  Merritt, 
48  Misc.   498,   96  N.   Y.  S.   181. 

12.  Lamberida  v.  Barnum  [Tex.  Civ.  Apn.] 
14  Tex.  Ct.  Rep.  434.  90  S.  W.  698;  Ziehn  v. 
United  Elec.  Light  &  Power  Co.  [Md.]  64  A. 
61;  Merritt  v.  State  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  925.  94  S.  W.  372.  The  question  of 
negligence  is  one  of  law  where  the  evidence 
is  iindisputed  and  where,  -with  all  justifiable 
inferences  therefrom,  it  is  so  insufficient  that 
reasonable  minds  would  so  pronounce  it 
v.'ithout  hesitation  or  dissent.  Darrow  v. 
The  Fair.  118  111.  App.  665.  In  an  action 
for  the  death  of  a  section  foreman  by  being 
struck  by  a  train,  a  directed  verdict  for 
defendant  on  the  ground  of  assumption  of 
risk  sustained.  Ives  v.  Wisconsin  Cent.  R. 
Co.   [Wis.]   107  N.  W.  452. 

13.  Maffl  V.  Stephens  [Tex.  Civ.  App.]  15 
Tex.i  Ct.  Rep.  140,  93  S.  V\^  158;  Hutchens  v. 
St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  89 
S.    W.    24. 

14.  It  was  not  error  to  direct  a  verdict  for 
defendant  where  the  complaint  charged  him 
with  liability  for  his  agent's  negligence,  -and 
it  appeared  that  the  alleged  agent  was  an 
independent  contractor  (Huntt  v.  McNamee 
fC.  C.  A.]  141  F.  293),  but  affirmative  cliarge 
asked  solely  on  the  tlieory  of  a  variance  in 
the  complaint  and  evidence,  properly  refused 
(Birmingham  R.  Light  &  Power  Co.  v.  Enslen 
[Ala.]    39    So.    74). 

1.5.  Miller  v.  Metropolitan  Life  Ins.  Co. 
[Kv.]  89  S.  W.  183;  Southern  R.  Co.  v.  God- 
dard  [Ky.]  89  S.  W.  675. 

1«.  Civ.  Code  1895.  §  5331.  Kern  v.  Kansas 
City    Southern    R.    Co.    [Ga.]    54    S.    E.    355. 

17.  VA  here,  at  the  close  of  plaintiffs  case, 
defendant's  motion  for  a  directed  verdict  was 
denied,  and  he  introduced  evidence,  none  of 
which  helped  plaintiffs  case,  defendant's 
motion  for  a  directed  verdict  at  the  close 
of  all  the  evidence  should  have  been  granted. 
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flict  in  the  cvidence.^^  If  the  evidence,  on  the  trial  of  a  ease  appealed  from  a  justice's 
conrtj  demands  a  verdict  for  defendant,  the  judge  may  direct  such  verdict  ;^''  and 
if  the  plaintiff  does  not  wish  to  be  concluded  by  the  verdict,  he  sliould  move  to  dis- 
miss the  case  before  the  verdict  is  rendered.-"  An  instruction  to  find  for  the  de- 
fendant on  one  count  cannot  be  granted  until  all  the  evidence  on  both  sides  is  in.'^ 
It  is  generally  held  to  be  tlie  duty  of  the  court  to  direct  a  verdict  where  a  contrary 
verdict  would  have  to  be  set  aside  as  against  the  testimony,^^  but  this  rule  does  not 
obtain  in  Washington,-^  nor  in  Illinois;-'*  but  peremptory  charges  sliould  be  given 
only  where  the  evidence,  taken  as  absolutely  true  and  so  found  by  the  jury,  would 
establish  no  legal  right  or  fail  to  maintain  the  issue.-^  'VMiere  the  facts  admit  of 
but  one  interpretation,  are  not  questioned  by  the  opposite  party,  and  the  witness 
is  not  impeached,  the  court  may  in  its  discretion  submit  the  case  to  the  jury  oj" 
jjeremptorily  instruct  a  verdict.-®  Although  e\adenee  is  uncontradicted,  yet  where 
a  reasonable  doubt  may  be  entertained  of  the  accuracy  of  the  knowledge  of  wit- 
nesses, an  issue  is  raised  for  the  "jury.^''  Upon  a  motion  to  direct  a  verdict  for 
defendant  for  failure  of  proofs,  it  is  within  the  sound  discretion  of  tlie  court,  on 
motion  of  plaintiff,  to  grant  a  continuance  to-procure  certain  evidence.-"  Where 
the  damages  depend  upon  expert  or  opinion  evidence,  although  plaintiff's  testimony 
is  uncontradicted  or  unimpeached,  the  court  ought  not  to  direct  a  verdict,  but 
should  permit  the  jury  to  assess  the  damages,^^  and  if  there  is  any  substantial  evi- 
dence  bearing  iipon  the  issue.^"  Avhether  direct  or  inferential,^^  with  inferences 
legitimately  to  be  drawn  therefrom^-  to  which  the  jury  might,  in  the  proper  exer- 
cise of  its  function,  give  credit,  the  court  cannot  rightfully  direct  the  jury  to  find 
in  opposition  thereto,'^  even  though  such  evidence  is  slight^'*  or  is  uncorroborated 


Dow  V.  Kansas  City  Southern  R.  Co..  116 
Mo.   App.   555.   92  S.  W.   744. 

18.     Gilliland    v.    Martin     [Ala.]     42    So.     7. 

1»,  20.  Callaway  v.  Southern  R.  Co.  [Ga.] 
55   S.    E.    22. 

21.  White  V.  V\Mlming-ton  City  R.  Co.  [Del.] 
63  A.  931. 

:;::.  Hi  Williamson  &  Co.  v.  Nigh.  58  W.  Va. 
629,  53  S.  E.  124;  Green  v.  Macy  [Ind.  App.] 
7C  N.  E.  264.  Under  1  Mills'  Ann.  Code  § 
217.  sutad.  6.  Livesay  v.  First  Nat.  Bank 
[Colo.]  86  P.  102.  It  is  the  settled  rule  of 
the  Federal  courts  that  it  is  the  duty  of 
the  trial  judge  to  direct  a  verdict  where, 
in  his  opinion,  the  evidence  would  not 
sustain  a  verdict  for  the  adverse  party. 
Turnbull  v.  Ross  [C.  C.  A.]  141  F.  6  49;  Ford 
V.  Ford,  2T  App.  D.  C,  401;  Scott  v.  District 
of  Columbia,  27  App.  D.  C.  413;  Huntt  v. 
McXamee  [C.  C.  A.]  141  F.  293;  Western 
Union  Tel.  Co.  v.  Baker  [C.  C.  A.]  140  F. 
315.  Where  the  trial  court  has  directed  a 
verdict  in  a  case  where  the  evidence,  though 
conflicting,  was  of  so  conclusive  a  character 
that  tha  court  in  the  exercise  of  sound  dis- 
cretion would  set  aside  a  contrary  verdict, 
the  appellate  court  cannot  reverse  the  judg- 
ment unless  the  evidence  was  not  of  such 
conclusive  character.  Woodward  v.  Chicago, 
etc.,  R.  Co.  [C.  C.  A.]  145  F.  577. 

23.  Weir  v.  Seattle  Elec.-  Co.,  41  Wash. 
657,    84    P.    597. 

24.  Ware  v.  Illinois  C.  R.  Co.,  119  111. 
App.  456;  Fleming  v.  Ludington,  121  111.  App. 
54. 

25.  Fore  V.  Alabama  &  V.  R.  Co.  [Miss.] 
39  So.  493.  A  motion  for  peremptory  in- 
struction can  be  granted  only  where  there 
is  no  fact  in  dispute,  no  conflict  in  the  evi- 


dence, and  no  theory  of  the  case  upon  which 
tlie  plaintiff  would  be  entitled  to  recover. 
Sovereign  Camp,  Woodmen  of  the  World. 
v.   Welch    [Okl.]    83  P.   547. 

26,  27.  Pritchard  v.  Hooker,  114  Mo.  App. 
605,  90  S.  W.  415. 

28.  Wilson    V.   Johnson    [Fla.]    41    So.    395. 

29.  Pritchard  v.  Hooker,  114  Mo.  App.  605, 
90  S.  W.  415. 

30.  There  is  always  a  preliminary  ques- 
tion for  the  judge  before  the  submission  of 
a  case  to  the  jury,  and  it  is  not  whether 
there  is  any  evidence  but  whether  there  is 
any  substantial  evidence  upon  which  a  jury 
may  properly  render  a  verdict.  Western 
Union  Tel.  Co.  v.  Baker  [C.  C.  A.]  140  F, 
319. 

31.  McManus  v.  Oregon  Short  Line  R.  Co. 
[Mo.  App.]   94   S.   W.  743. 

32.  Western  Underwriters  Ass'n  v.  Han- 
kins    [111.]    77    N.    E.    447. 

33.  Wabash  R.  Co.  v.  Barrett,  117  111.  App. 
315;  Libby  v.  Cook  [111.]  78  N.  E.  599;  Ala- 
bama Great  Southern  R.  Co.  v.  Bonner  [Ala.] 
39  So.  619:  Waters  v.  Davis  [C.  C.  A.]  145  F. 
912;  Snydor  v.  Arnold  [Ky.]  92  S.  W.  289; 
Sanders  v.  Houston,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  567,  91  S.  W.  245; 
Smith  V.  Cashie  &  C.  R.  &  Lumber  Co.,  140 
N.  C.  375,  53  S.  E.  233;  Robert  Buist  Co.  v. 
Lancaster  Mercantile  Co.  [S.  C]  52  S.  E. 
789.  Evidence  as  to  whether  defendant  had 
neglected  to  properly  protect  the  place  where 
decedent  worked,  and  as  to  his  contributory 
negligence.  Reilly  v.  Troy  Brick  Co.  [N.  Y.] 
77  N.  E.  385.  Held  that  there  was  evi- 
dence of  plaintiff's  injury  being  caused  by 
the  defective  condition  of  the  car  and  its  ap- 
pliances.    Chicago  &  J.  Elec.  R.  Co.  v.  Muff, 
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and  contradicted.'^'  "Wliere  there  are  several  defendant?  in  an  action  in  tort  and 
the  plaintiff  is  entitled  to  go  to  the  jury  as  to  one  of  them,  it  is  error  to  instruct 
the  jnrv  to  find  them  not  guilty.''"'  In  such  ease  the  court  could  properly  direct  a 
verdict  as  to  any  defendant  against  whom  there  was  no  evidence,  or  submit  the  ease 
to  the  jury  -with  proper  instructions  as  to  such  defendant.'^'  In  Texas  an  issue 
raised  by  the  evidence  must  be  submitted  to  the  jury,  although  the  evidence  would 
not  warrant  a  verdict  thereon  in  favor  of  the  party  at  whose  instance  it  was  sub- 
mitted.'''* Where  the  real  facts  in  a  case  have  not  been  established  by  the  evi- 
flence,'^  or  where  the  evidence  is  conflicting,*''  and  such  as  to  afford  an  inference 
adverse  to  the  right  of  recovery  by  the  party  asking  the  charge,*^  so  that  different 
minds  mav  draw  different  inferences  or  conclusions  from  it  *^  the  ease  should  be 


122  in.  App.  183.  Though  the  only  evidence 
is  the  uncontradicted  evidence  of  the  party 
having  the  burden  of  proof,  a  question  of 
fact  is  presented  requiring  submission  to 
the  jury.  Fuller  Buggy  Co.  v.  Waldron,  99 
N.  T.  S.  561.  "Where,  in  an  action  by  a 
wife  to  recover  property  levied  on  as  her 
husband's,  there  was  other  evidence  of  her 
claim  besides  that  of  herself  and  her  hus- 
band, it  was  proper  for  the  court  to  refuse 
a  directed  verdict  for  defendant.  Hawley  v. 
Bond  fS.  D.]  105  N.  \V.  464.  In  an  action  to 
compel  the  construction  of  an  overhead  cross- 
ing where  the  issue  was  whether  a  grade 
crossing  was  agreed  upon  and  there  was  no 
evidence  of  sucli  agreement,  the  court  proper- 
ly refused  to  direct  a  verdict  for  defendant. 
Herrstrom  v.  Newton  &  N.  W.  R.  Co.  [Iowa] 
105   N.   W.   436. 

34.  McManus  v.  Oregon  Short  Line  R.  Co. 
[Mo.  App.]  94  S.  W.  743.  Where  there  is  any 
evidence  in  support  of  tlie  action,  defendant 
is  properly  denied  a  directed  verdict.  Louis- 
ville &  X.  R.  Co.  v.  Fowler  [Ky.]  96  S.  W. 
568;  Kellyville  Coal  Co.  v.  Strine,  217  111. 
516,   75  X.  E.  375. 

3.'..  HoUaday  v.  Rutledge  [Ala.]  39  Sc. 
613;  Kitler  v.  People's  St.  R.  Co.,  27  Pa.  Super. 
Ct.  602. 

36.  Aygarn  v.  Blue.  118  111.  App.  393.  In 
an  action  for  alienation  of  affection,  proof 
against  one  codefendant  failing,  a  joint  mo- 
tion fnr  a  directed  verdict  was  properly 
overruled,  although  it  would  have  had  to 
be  sustained  if  made  separately  by  the  co- 
defendant  against  whom  no  cause  of  action 
was  proven.  Harvey  v.  Harvey  [N^eb.]  106 
K.    W.    660. 

3T.     Aygarn    v.    Blue,    118    111.    App.    393. 

38.  Waggoner  v.  Wyatt  [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    196.    94    S.    W.    1076. 

3«.  Facts  from  which  negligence  may  be 
reasonably  inferred.  Vrooman  v.  North 
Jersey  St.  R.  Co..  70  N.  J.  Law  818,  59  A. 
459. 

40.  Kitler  v.  People's  St.  R.  Co.,  27  Pa. 
Super.  Ct.  602;  Snyder  v.  Bougher  [Pa.]  63 
A.  893;  Bishop  Co.  v.  Shelhorse  [C.  C.  A.]  141 
F  643;  Wabash  R.  Co.  v.  Barrett,  117  111.  App. 
315;  McCune  v.  Badger,  126  Wis.  186,  105  N. 
AV.  667;  Kenneweg  Co.  v.  Miley  [W.  Va.]  53  S. 
E.  556:  BuUard  v.  Hudson  [Ga.]  54  S.  E. 
132;  Home  Ins.  Co.  v.  Chattanoochee  Lumber 
Co.  [Ga.]  55  S.  E.  11;  Birmingham  R.  Light 
&  Power  Co.  v.  Enslen  [Ala.]  39  So.  74 
Romano  v.  Vicksburg  R.  &  Light  Co.  [Miss.] 
39  So.  781;  Tennessee  Coal,  Iron  &  R.  Co. 
V.  Bridges  [Ala.]  39  So,  902;  Holman  v.  Cal- 
houn    [Ala.]     40    So.     356;    Gates    v.    Morton 


Hardware  Co,  [Ala.]  40  So.  509;  Reeder  v. 
Huffman  [Ala.]  41  So.  177;  Wilson  v.  Taylor 
[Ala.]  41  So,  S24:  Seiber  v,  Johnson  :Mercaii- 
tile  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
293,  90  S.  W.  516.  Evidence  as  to  scope  of 
contract.  Guild  v.  Pringle  [C.  C.  A.]  145  F 
312.  The  question  of  plaintiff's  contributory 
negligence,  like  any  other  question  of  fact, 
is  for  the  jury  wlien  conditioned  by  con- 
flicting testimony  or  doubtful  deductions 
from  the  evidence.  Western  Union  Tel.  Co. 
V.  Baker  [C.  C.  A.]  140  F.  315.  The  court 
is  not  justified  in  withdrawing  a  question 
of  fact  from  the  jury  because  plaintiff's 
witnesses  disagree.  Goff  v.  Philadelphia 
[Pa.]  63  A.  431.  Where  defendant's  testi- 
mony flatly  contradicts  the  case  made  by  the 
plaintiff,  the  real  facts  caji  be  determined 
only  by  the  jury.  Vrooman  v.  North  Jersey 
St.  R.  Co.,  70  N.  J.  Law,  818,  59  A.  459.  In 
an  ejectment  suit  the  evidence  as  to  the  loca- 
tion of  the  land  ou  section  25  or  26,  being 
irreconcilably  conflicting,  the  general  af- 
firmative charge  with  liypothesis,  requested 
by  plaintiff,  was  properly  refused.  Shiver 
V.'  Hardy  [Ala.]  39  So.  669.  There  being  some 
conflict  in  the  evidence  in  an  ejectment  suit 
as  to  whether  the  purchaser  took  actual  pos- 
session, to  what  extent,  and  for  how  long, 
and  as  to  the  nature  of  the  possession  claim' 
ed  by  both  parties,  it  was  error  to 
direct  a  verdict  for  defendant.  Harriss 
V.  Howard  [Ga.]  55  S»  E.  59.  Where  there 
are  not  only  issues  of  negligence  raised  on 
the  complaint  but  also  issues  of  contributory 
negligence  raised  by  the  defendant  an  in- 
struction that,  if  the  evidence  is  evenly 
balanced,  the  verdict  must  be  for  defendant 
is  erroneous,  Hickey  v,  Rio  Grande  Western 
R,  Co..  29  Utah  392.  82  P.  29. 

41.  Southern  R.  Co.  v.  Hill  [Ala.]  39  So, 
9S7. 

42.  Roedler  v.  Chicago,  etc.,  R.  Co.  [Wis.] 
109  N.  yy.  88:  United  R.  &  Elec,  Co.  v.  "\Veir. 
102  Md.  286,  62  A.  588;  St.  Louis  S.  W.  R. 
Co.  V.  Demsey  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  961,  89  S.  W.  786:  Ziehn  v.  United  Elei, 
Light  &  Power  Co,  [Md.]  64  A.  61:  Merritt 
V.  State  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
925.  94  S.  W.  372.  Where  there  was  evidence 
tending  to  show  that  the  location  of  the 
disputed  boundary  line  was  otherwise  than 
as  claimed  by  plaintiff,  it  was  not  error  to 
refuse  a  charge  that  its  location  should  be 
ascertained  in  accordance  with  plaintiff'."? 
contention.  Matfield  v.  Kimbrough  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  927,  90  S.  W. 
712. 
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subniittecl  to  the  jury;*'  but  it  is  the  exclusive  province  of  the  court  to  determine 
whetlier  conflicting  reasonable  inferences  may  fairly  be  clrawTi  from  the  evidence.** 
The  ease  must  also  be  submitted  to  the  jury  when  it  depends  on  the  weight  of  evi- 
dence*^ or  the  credibility  of  witnesses.**'  \Yliere  plaintiff's  oral  evidence  was  not 
contradicted  but  defendants  admitted  no  fact  entitling  plaintiff  to  recover,  the  in- 
terest of  the  j)laintiff  in  the  event  of  the  suit  w'as  of  itself  sufficient  to  require  the 
submission  of  the  case  to  the  jury;*"  but  the  rule  that  the  credibility  of  a  witness 
who  is  a  party  to  the  action  must  be  submitted  to  the  jurv'  is  not  absolute  and  in- 
flexible, and  where  his  evidence  is  not  contradicted  directly  or  by  inference,  is  not 
improbal^le  or  surprising  or  suspicious,  there  is  no  reason  to  deny  its  conclusive- 
ness.*® ^Vl^ere  there  are  several  issues  of  fact  and  both  parties  move  for  a  directed 
verdict,  a  sul^sequent  motion  b}^  the  unsuccessful  party  for  a  submission  to  the  jury, 
v.-jthout  specifying  any  particular  questions  of  fact,  may  be  denied,*''  and  where  the 
tc  Limouy  is  conflicting,  the  trial  conrt,  disbelieving  plaintiff's  testimony,  may  set 
aside  a  verdict  rendered  for  him  and  grant  a  new  trial,  but  cannot  direct  a  verdict 
for  defendant.^^  A  request  by  the  party  having  the  burden  of  the  issue,  for  the 
direction  of  a  verdict,  should  not  be  granted  when  the  verdict  must  be  based  upon 
tlie  testimon}'  of  witnesses  wholly  or  partially. ^^  The  court  cannot  take  the  case 
from  tlie  jury  by  charging  some  theory  unsupported  by  the  evidence.^- 

Plaintiff  is  entitled  to  a  directed  verdict  where  he  makes  out  a  prima  facie 
case''^  or  proves  his  case  as  laid,^*  or  where  his  testimony  is  positive,  micontra- 


43.  Where  the  evidenoe  is  conflicting,  a 
submission  of  plaintiffs  with  apparent  ap- 
proval, and  defendant's  so  as  cast  doubt 
upon  its  truthfulness,  was  error.  Lingle  v. 
Scranton  R.  Co.   [Pa.]   63  A.  890. 

44.  McCune  v.  Badger,  126  V^'is.  186.  105 
N.  W.  667.  * 

45.  Semet-Solv.-ay  Co.  v.  V\Mlcox  [C.  C.  A.] 
14.3  F.  8.39:  Kenneweg  Co.  v.  Miley  [W.  Va.] 
.53  S.  E.  556;  Folley  v.  Chicago,  etc.,  R.  Co. 
[Okl.]    84   P.   1090. 

46.  Follev  V.  Chicago,  etc..  R.  Co.  [Okl.] 
84  P.  1090;  kenneweg  Co.  v.  Miley  [W.  Va.] 
53  S.  E.  556;  Siebe  v.  Heilman  Mach.  Works 
[Ind.  App.l  77  N.  E.  300:  Smith  v.  Cashie  & 
C.  R.  &  Lumber  Co..  140  N.  C.  375,  53  S.  E. 
233.  AVhore  plaintiff's  claim  rests  on  oral 
evidence,  the  credibility  of  the  witnesses  is 
for  the  jury.  Bartlett  v.  Rothschild  [Pa.]  63 
A.  1030.  The  question  of  the  credibility  of 
plaintiff  was  for  tlie  jury,  and  her  contra- 
dicting herself  did  not  ^varrant  a  directed 
verdict  for  defendant.  Chicago  &  A.  R.  Co. 
V.  Jennings,  217   111.  4  94.   75  N.   E.   560. 

47.  Dysart-Cook  Mule  Co.  v.  Reed,  114  Mo. 
App.   296,   S9   S.   AV.   591. 

48.  Electric  Fireproofing  Co.  v.  Smith,  99 
N.  T.  S.  37. 

49.  Bowers  v.  Ocean  Ace.  &  Guarantee 
Corp..   110  App.  Div.   691.   97   N.  Y.   S.   485. 

."lO.  Dowling  V.  Brooklyn  Heights  R.  Co., 
107  App.  Div.   312,  95  N.  Y.  S.   105. 

ol.  Stephens  v.  American  Car  &  Foundry 
Co.    [Ind.   App.]    78  N.   E.   335. 

52.  V\"here.  under  the  evidence,  the  acci- 
dent which  caused  plaintiff's  injury  must 
have  resulted  from  defendant's  negligently 
allowing  rocks,  etc..  to  accumulate  danger- 
ously near  the  car  track,  or  from  plaintiff's 
slipping  off  a  rail  beside  the  track  onto  the 
car,  it  was  not  error  to  refuse  defendant's  re- 
quest to  charge  that  it  might  have  resulted 
from  a  rock  in  some  "unknown  and  accident- 


on     the     track."     T\'estern 
.   Honaker   [Ark.]    96  S.  W. 


al  way  getting 
Coal  &  Min.  Co.  t 
361. 

53.  Hi  Williamson  &  Co.  v.  Nigh,  58  W. 
Va.  629,  53  S.  E.  124;  Armour  Packing  Co.  v. 
Vietch-Young  Produce  Co.  [Ala.]  39  So.  680. 
Where  plaintiff  makes  a  prima  facie  case 
and  defendant  introduces  conflicting  testi- 
mony, it  is  error  to  direct  a  verdict  against 
plaintiff,  although  there  may  be  some  is- 
sues upon  which  defendant's  is  the 
only  positive  testimony.  Taylor  v.  Modern 
Woodmen  of  America  [Kan.]  83  P.  1099.  It 
was  not  error  to  refuse  to  direct  a  verdict 
for  defendant  because  plaintiff  did  not  show 
that  the  insured  was  a  member  in  good 
standing  at  the  time  of  his  death,  that  be- 
ing matter  of  defense.  Kinney  v.  Brother- 
hood of  American  Yeomen  [N.  D.]  106  N. 
W.  44;  Hutchens  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  89  S.  W.  24.  Where  it  was 
shown  that  decedent  was,  killed  by  a  train, 
that  the  servants  operating  it  were  negli- 
gent, that  such  negligence  caused  his  death, 
and  that  he  was  free  from  contributory  negli- 
gence, the  court  could  not  direct  a  verdict  for 
defendant.     Id. 

54.  Where  pla,intlff  established  his  causa 
of  action  and  there  was  no  conflict  of  evi- 
dence, a  verdict  was  properly  directed  for 
him.  Harding  v.  Roman  Catholic  Church  of 
St.  Peter,  99  N.  Y.  S.  945.  Where  the  insur- 
er's sole^  defense  to  an  action  on  a  policy 
was  that'a  prior  judgment  was  res  judicata, 
thereby  admitted  plaintiff's  prima  facie  case, 
defendant  having  failed  to  establish  such 
plea  in  bar,  plaintiff  was  entitled  to  a  di- 
rected verdict.  Stone  v.  Grand  Lodge,  A.  O. 
V.  W.  [Mo.  App.]  92  S.  W.  1143.  Where  the 
statement  of  claim  contained  a  copy  of  the 
contract  on  which  it  was  based,  with  all  the 
accounts  between  the  parties,  and  the  affi- 
davit of  defense  denied  no  material  averment 
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dieted,  and  not  inlierently  improbable,"'^  or  where  the  single  material  issue  is  proved 
beyond  adverse  inference,^®  or  where  there  is  no  issue  of  fact  to  submit  to  the  jury,^^ 
or  where  defendant's  evidence  and  all  rea,sonable  inferences  therefrom  show  no  de- 
■lense,^^  but  a  verdict  sliould  not  be  directed  in  favor  of  a  plaintiff  who  fails  to 
make  a  case,'*-'  yet,  although  plaintiff  may  not  make  out  a  prima  facie  case,  he  may 
go  to  the  jur}',  if  defendant  offers  evidence  which,  in  connection  with  plaintifE's, 
might  reasonably  satisfy  the  jm-y  of  his  right  to  recover.®"  Where  no  evidence  was 
submitted  upon  which  the  jury  coidd  la.wfully  find  for  one  party,  the  trial  court 
<:'Ould  not  direct  the  jury  to  find  a  verdict  for  the  opposite  party.'^^ 

The  inotion.^^ — A  motion  to  exclude  plaintiff's  evidence  and  direct  a  verdict 
for  defendant  must  be  made  in  writing,  if  it  is  desired  to  preserve  the  question :"'' 
and  it  should  specifically  state  the  grounds  therefor.®*  This  is  a  usual  motion  in 
Federal  practice,  quite  frequently  resorted  to  and  resulting  in  the  saving  of  time 
and  expense.®^  The  General  Assembly  of  Ehode  Island  has  the  constitutional  au- 
thority to  enact  that  the  appellate  court,  shall  have  jwwer  to  direct  judgment  with- 
out a  further  jury  trial  in  accordance  with  its  former  procediu-c."®  The  difference 
between  a  motion  to  direct  a  nonsuit  and  a  motion  to  direct  a  verdict  for  defendant 
is  rather  a  matter  of  form  than  of  substance,  except  that  the  latter  ends  the  litiga- 
tion, unless  a  new  trial  is  gTanted.®^  A  request  by  defendant  for  a  peremptory  in- 
struction raises  the  question  whether  there  is  any  evidence  which,  with  all  reasonable 
inferences  therefrom,  is  sufficient  to  support  a  verdict  for  plaintiff,®''  and  challenges 


in  the  statement,  the  case  T^^as  for  the  court  and 
not   for  the  jury.     Ryon  v.  Starr   [Pa.]    63  A. 
701.     ^^'here   plaintiff's  stated  account  is  ad- 
mitted  by    the   answer   and   there   is   no   plea 
of  set-off   or   recoupment,   and   the   only   plea 
left  is   one  which   presents   no   legal   defense, 
it  is  not  error  to  direct  a  verdict  for  plain- 
tiff, although   the   plea  was  not  demurred  to 
and    evidence    was    received    to    support    it. 
V\'illiams    Mfg.    Co.    v.    Warner    Sugar    Refin- 
ing   Co.    [Ga.]    54    S.    E.    95.      When    the    jury 
could  come  to  no  other  conclusion  than  tliat  , 
plaintiff  was  injured  through  tlie  negligence  I 
of   defendant's   employes,   tlie   court   properly  ; 
directed   a    verdict    to   be    found    for    plaintiff  j 
if  the  jury  believed   the  evidence.     Birming-  | 
ham   R.   Light   &   Power  Co.   v.   Rutledge,    142  ^ 
A'a.   195.    39    So.    338.  j 

55.  Brown   v.   Petersen,   25   App.  D.   C.   359.  i 

56.  In   a  suit  on  a  bond   or  bill   single,   is-  ] 
sue  was   taken   on   plaintiff's  replication  that 
it  -was  given  in   settlement  of   controversies,  ' 
-and  such  allegation  w-as  proved  without  dis-  I 
pute.      Union  Fertilizer  Co.  v.  Johnson   [Ala.] 
39    So.    684.      The    making    and    breach    of    a 
contract  were  indisputably  established  with- 
out adverse  inference.     McCleskey  v.  Howell 
Cotton   Co.    [Ala.]    42    So.    67.     Where   it    wa.s 
evident  that  the  title  to  goods  was  retained 
by  the  seller  after  delivery  to  the  carrier,  it 
was    error    to,  submit    .such    question    to    the  i 
jurv  for  an  adverse  finding.     Cragun  Bros.  v. 
Todd   [Iowa]   108   N.  W.   450.  I 

57.  Schonbachler's  Adm'r  v,  Mischell  [Ky.]  | 
89  S.  W.  525.  I 

58.  Defendant's  objection  to  plaintiff's 
title  to  the  land  for  which  the  note  was  giv- 
en having  been  cured,  tlie  execution  of  the 
notes  being  admitted  and  no  other  valid  de- 
fense appearing,  a  verdict  for  plaintiff  was 
properly  directed.  Cornett  v.  Ault,  124  Ga. 
S44,  53  S.  E.  460. 

59.  Erroneous     direction     of     verdict     fur 


plaintiffs  in  ejectment,  who  had  parted  with 
their  interest  in  the  land  without  bringing 
in  the  real  parties  in  interest,  under  Revisal 
1905.  §§  400,  414,  notAvithstanding  §  415,  pre- 
venting certain  abatements  of  actions.  Bur- 
nett V.  Lyman  [N.  C]  54  S.  E.  412.  Where, 
in  assumpsit,  pleas  of  the  general  issue  and 
set-off  were  filed,  and  plaintiffs  offered  no 
evidence,  but  defendant  offered  evidence  to 
support  his  set-off,  it  was  error  to  instruct 
the  jury  to  find  for  the  plaintiffs  for  the 
full  amount  of  their  claim,  Hillsborough 
Grocery   Co.   v.  Leman    [Fla.]    40   So.    680. 

60.  Southern  R.  Co.  v.  Hill  [Ala]  39  So. 
987. 

61.  Hillsborough  Grocery  Co.  v.  Leman 
[Fla.]   40  So.   680. 

62.  See   5   C.  L.   1008, 

63.  Chicago  &  A.  R.  Co.  v.  Brooks,  115  111. 
App.  5. 

64.  Hanson  v,  Lindstrom  [N.  D.]  108  N.  W. 
798. 

65.  Bishop  Co.  V.  Shelhorse  [C.  C.  A.]  141 
F.  643. 

66.  Const,  art.  4,  §  10,  and  art,  14,  §  3. 
Gunn   V,    Union    R,   Co.    [R.   I.]    63   A.    239. 

67.  Huntt  V.  McNamee  [C.  C.  A.]  141  F. 
293.  A  directed  verdict  is  res  adjudicata, 
while  a  nonsuit  is  not,  unless  based  upon 
some  affirmative  finding.  W'eir  v.  Seattle 
Elec.  Co..   41   Wash.    657,   84  P.   597. 

68.  Elgin,  etc.,  R.  Co.  v.  Hoadley,  220  111. 
462,  77  N.  E.  151;  Smith  v.  Eitel,  121  111.  App, 
464,  Judgment  for  plaintiff  should  not  be  re- 
versed for  refusal  to  peremptorily  instruct 
for  defendant,  unless,  after  giving  plaintiff 
the  benefit  of  the  most  favorable  view 
of  the  evidence  and  every  reasonable  infer- 
ence in  his  favor,  no  other  reasonable  con- 
clusion can  be  reached  than  that  he  was 
i^uilty  of  contributory  negligence.  Asphalt 
Granitoid  Const.  Co.  v.  St.  Louis  Transit  Co. 
[Mo.   App.]    Sa  S,   W.   741. 
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the  right  of  the  defendant  in  any  event,  as  a  matter  of  law,  to  have  a  verdict  in  its 
favor."^  A  motion  to  direct  a  verdict  admits  for  the  purpose  of  the  motion  the 
truth  of  the  testimony  which  supports  the  opponent's  case'''  together  with  all  in- 
ferences which  may  reasonably  be  drawn  therefrom/'  and  the  court  is  bound  to  as- 
sume them  as  true/^  talking  the  most  favorable  view  thereof  as  against  the  mo^ 
tion,'^  giving  it  all  the  weight  it  will  reasonably  bear/*  and  ignoring  all  opposing 
testimonv.'^^  And  the  rulings  as  to  the  admission  of  evidence  must  be  regarded 
as  the  law  of  the  case;"®  but,  in  passing  upon  the  motion,  the  court  cannot  weigh 
the  evidence/^  The  statute  of  ^Vashiugton,  which  proAides  that  where  the  sutli- 
ciency  of  the  evidenc-e  is  challenged  and  the  court  determines  as  a  matter  of  law 
what  verdict  should  be  found,  the  jury  shall  be  discharged  and  judgment  entered  ac- 
eordinirlv.^^  has  reference  alone  to  the  legal  sufficiency  of  the  evidence  and  does 
not  justify  a  court  to  pass  on  its  probative  sufficiency  on  a  motion  for  a  directed 
verdict.'''  "VMiere,-  at  the  close  of  the  evidence,  both  p'arties  request  peremptory'  in- 
structions, they  both  concede  that  there  is  no  case  for  the  jury/^  that  the  only  ques- 
tion to  be  decided  by  the  court  is  one  of  law,®^  and  they  submit  the  whole  case  to 
the  decision  of  the  court,*-  gin'ng  the  court  authority  to  determine  the  facts  :^^  and, 
in  such  case,  the  court's  finding  has  all  the  incidents  of  a  general  finding  in  a  ease 
submitted  after  waiver  of  a  jury.^*  or  the  same  effect  as  the  verdict  of  a  jury.^''  A 
previous  request  to  direct  a  verdict  does  not  preclude  a  party  from  requesting  to 
have  the  case  submitted  to  the  jury.®"  and  where,  both  parties  iiaving  made  such 


69.  Hamilton  v.  Schlitz  Brewing  Co. 
riowa]   105  N.  W.  438. 

70.  I'bhoff  V.  Brandenburg'.  26  App.  D.  C. 
?,.  Being-  in  the  nature  of  a  demurrer  to 
tlie  evidence  it  concedes  it  to  be  true.  Hobbs 
V.   Ray    [Ky.]    96  S.  W.   P89. 

Tl.  Ubhoff  V.  Brandenburg-.  26  App.  D.  C. 
3.  Every  inference  which  the  jury  woTild 
have  been  warranted  in  drawing  from  the 
evidence  adduced.  McT>ean  v.  Omaha  &  C. 
B.  R.  &  Bridge  Co.  [Neb.]  103  N.  W.  285; 
Phelan  v.  Granite  Bituminous  Pav.  Co.,  115 
Mo.  App.  423.  91  S.  W.  440;  Hall  v.  Terre 
Haute  Elec.  Co.  [Ind.  App.]  76  N.  E.  334; 
Roberts  v.  Terre  Haute  Co.  [Ind.  App.]  76  N. 
E.  895;  Shoninger  Co.  v.  Mann  [111.]  76  N.  E. 
354. 

73.  T'nited  R.  il-  Elec.  Co.  v.  Weir,  102  Md. 
286.  62  A.  588;  Illinois,  etc.,  R.  Co.  v.  McCol- 
luni.  122  111.  App.  531;  Chicago  it-  A.  Co.  v. 
Rpevers.  122  111.  App.  558:  Birming-ham  Roll- 
ing Mill  Co.  V.  Rockhold  [Ala.]  42  So.  96; 
Slioninger  Co.  v.  Mann  [111.]  76  N.  E.  354. 

73.  Hamilton  v.  Schlitz  Brewing  Co. 
I  Iowa]  105  N.  V\'.  438;  Phelan  v.  Granite 
Bituminous  Pav.  Co.,  115  Mo.  App.  423,  91  S. 
W.  440;  Hall  v.  Terre  Haute  Elec.  Co.  [Ind. 
App.]  76  N.  E.  334;  Roberts  v.  Terre  Haute 
Elec.  Co.  [Ind.  App.]  76  N.  E.  895;  Birming- 
ham Rolling  Mill  Co.  v.  Rockhold  [Ala.]  42 
So.  96. 

74.  McCune  v.  Badger,  126  Wis.  186.  105  N. 
W.  667. 

7.-).  Illinois,  etc.,  R.  Co.  v.  McCollum,  122 
111.  App.  531;  Chicago  &  A.  R.  Co.  v.  Seevers, 
122  111.  App.  558.  Only  evidence  tending-  to 
prove  the  plaintiffs  case  is  considered,  and 
it  matters  not  from  which  party  the  evidence 
comes.  Nothing  in  rebuttal  of  plaintiff's  case 
is  to  be  considered.  C,  P.  &  St.  L.  R.  Co.  v. 
Condon,  121  111.  App.  440. 

76.  Hamilton  v.  Schlitz  Brewing-  Co. 
[Iowa]    105   N.   W.   438. 


77.  Shoninger  Co.  v.  Mann  [TIL]  76  N.  E. 
354;  C.  P.  &  St.  L..  R.  Co.  v.  Condon.  121  111. 
App.  440.  The  rule  prevailing-  in  Illinois 
does  not  permit  the  trial  judge  to  weig-h  con- 
flicting testimony  in  deciding-  a  motion  to 
direct  a  verdict.  Bowen  v.  Chicago  &  N.  W. 
R.  Co.,  117  111.  App.  9. 

78.  Ballinger's  Ann.  Codes  &  St.  §  4994. 
Morris    v.    Warwick    [Wash.]    85    P.    4  2. 

79.  Morris  v.   Warwick    ["^^ash.]    85   P.    42. 

80.  Western  Exp.  Co.  v.  U.  S.  [C.  C.  A.] 
141  F.  28:  Love  v.  Scatcherd  [C.  C.  A.]  146 
F.  1.  Each  party  assumes,  from  his  point  of 
view,  tliat  there  is  no  dispute  as  to  the 
facts.  Bowers  v.  Ocean  Ace.  &  Guarantee 
Corp.,  110  App.  Div.  691.  97  N.  Y.  S.  485. 
Where  there  is  no  conflict  the  facts  most 
favorable  to  plaintiff  must  be  deemed  to  have 
been  found.  Zirinsky  v.  Post,  98  N.  Y.  S.  132. 
Where  both  parties  moved  for  a  verdict, 
without  any  request  by  defendant  to  go  to 
the  jury,  the  court  was  entitled  to  take  de- 
•fendant's  testimony,  unfavorable  to  himself, 
in  determining  whether  the  transactions  were 
"options"  and  hence  illegal  or  were  for  tlie 
actual  future  delivery  of  grain  and  valid. 
Zeller  v.  Leiter,  99  N.   Y.  S.   624. 

81.  McComb  v.  Baskerville  [S.  D.]  106  N. 
W    300:  Love  v.  Scatcherd  [C.  C.  A.]  146  F.  1. 

82.  Western  Exp.  Co.  v.  U.  S.  [C.  C.  A.]  141 
F.  28;  Michigan  Home  Colony  Co.  v.  Tabor 
[C.   C.   A.]    141   F.   332. 

83.  Zirinsky   v.   Post.    98    N.   Y.   S.    132. 

84.  Michigan  Home  Colony  Co.  v.  Tabor 
[C.  C.  A.]    141  F.  332. 

S5.  Zirinsky  v.  Post,  98  N.  Y.  S.  132. 
Where  both  parties  requested  a  direction  of 
the  verdict,  a  directed  verdict  has  tlie  same 
effect  as  if  rendered  by  the  jury  where  the 
unsuccessful  party  did  not  ask  to  go  to  the 
iurv.  Raker  v.  Appleton  &  Co.,  107  App. 
Div.    358,    95   N.    Y.    S.    125. 

86.     Seddon   v.   Tagliabue,   98   X.   Y.  S.   236. 
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recjuest,  the  defenclant,  before  action  by  the  court,  asked  to  go  to  the  jury  on  the 
■whole  issue,  it  was  error  for  the  court  to  direct  a  verdict  for  plaintiff,  unless  there 
was  no  que~>tion  of  fact  on  which  the  evidence  would  have  authorized  a  different 
result.*^  An  exception  to  a  motion  to  direct  a  verdict,  in  the  absence  of  anything 
inipl  \-ing  a  waiver,  prevents  a  waiver  of  the  right  to  go  to  the  jury  f^  but  where  de- 
fendant, in  excepting  to  plaintiff's  motion  for  a  directed  verdict,  stated  that  there 
was  onh-  one  question  on  which  he  desired  to  go  to  the  jury,  it  was  a  waiver  of  tho 
right  to  have  any  other  question  presented.^®  And  where  both  parties  request  a 
verdict,  and  after  direction  and  entry  by  the  clerk  the  defeated  party  excepts  tc 
the  direction,  he  cannot  subsequently  insist  upon  his  right  to  go  to  the  jim-  upon 
the  disputed  question  of  fact.'^  A  defendant  cannot  complain  of  the  refusal  of  a 
general  request  to  go  to  the  jury,  without  mention  of  any  specific  question,  where 
the  evidence  supports  the  plaintiff's  claim  and  defendant  offers  no  evidence  in  dis- 
proof of  it.**^ 

Ejfrrf  of  rilling:  appeal:  wah-er.^- — AThere  a  peremptory  instruction  for  de- 
fendant is  complained  of,  the  true  question  is  whether  there  is  any  evidence  which, 
if  true,  with  all  the  inferences  reasonably  to  be  dra^^-n  therefrom,  would  have  a  ten- 
dency to  su2>port  a  verdict  for  plaintiff,®^  and  this  question  is  to  be  con- 
sidered, leaving  entirely  out  of  atcw  the  effect  of  all  modifying  and  coun- 
tervailing evidence,®*  and  considering  the  testimony  in  the  light  most  favor- 
able to  the  losing  party.®^  In  testing  the  correctna=s  of  the  denial  of  a  re- 
qxic-st  for  a  peremptory  instruction,  the  supreme  court  must  look  to  all  the  testi- 
mony and  will  not  reverse  on  account  of  such  denial,  if  upon  the  whole  case  there 
is  sufficient  evidence  to  sustain  the  verdict.®^  The  riding  on  a  motion  for  a  verdict 
will  be  aihrmed  imless  the  record  shows  it  to  )">e  clearly  wrong,^'  but  where  ih^ 
record  does  not  contain  all  the  evidence,  it  cannot  be  determined  on  appeal  whether 
the  court  erred  in  refusing  a  perompton*  charge  for  defendant.®*  The  court  of  ap- 
peals may  review  the  refusal  of  a  pereraptorv-  instruction  for  defendant,  even  after 
verdict  for  plaintiff'  approved  by  tlie  lower  court.^®  In  the  absence  of  a  request  for 
a  peremptory'  instruction,  the  question  of  whether  the  evidence  fairly  tended  to  sup- 
fiort  the  verdict  will  not  be  reviewed  upon  appeal,^  Where  both  parties  request 
the  direction  of  a  verdict,  they  are  concluded  by  the  court's  finding  of  facts.^  and 
the  only  question  reviewable  is  the  finding  of  law,-^  both  parties  being  estopped  from 


87.     Cravath  v.  Baylis,  99  N.  T.  S.   973. 
SS.  89.     Wood  V.  Ttairden,  97  N.  T.  S.  735. 
00.     Zajic  V.  Elian,  98  X.  Y.  S.  652. 

91.  Keene  v.  Newark  Watch  Case  Materia! 
Co..  98  N.  T.  S.  68. 

92.  See  5  C.  L.    1009. 

93.  Ware  v.  lUinois  C.  R.  Co.,  119  111.  App 
456;  Fleming  v.  Ludington,  121  111.  A;)p.  54: 
noblnson  v.  Ward  [Mich.]  12  Det.  Leg.  N.  113. 
104   X.  W.   373. 

94.  Ware  v.  IlUnois  Cent.  R.  Co.,  119  111. 
App.  456;  Fleming  v.  Ludington,  121  111.  App. 
54. 

95.  O'Neill  v.  Northern  Assur.  Co.  [Mich.] 
13  Det.  Leg.  N.  620,  108  N.  W.  996.  The  ap- 
pellant is  entitled  to  the  most  favorable  in- 
ferences deducible  from  tlie  evidence  and  all 
are  to  be  treated  as  established  in  his  favor. 
West  V.  Woodruff.  9  7  N.  Y.  S.  1054. 

96.  Grooms  v.  Neff  Harness  Co.  [Ark.]  96 
S.  W.  135.  Where  a  judgment  is  reversed  on 
appeal   because   the   trial   court   erred   in    re- 

7  Curr.  Law — 73. 


fusing  defendant's  motion  for  a  directed  ver- 
dict, he  is  not  entitled  to  such  verdict  un- 
leps  the  evidence  is  substantially  the  same. 
Denver  &  R.  G.  R.  Co.  v.  Arriglit  [C.  C.  A  1 
141    F.   67. 

97.  M'^Cune  v.  Badg(?r,  12S  Wis.  186,  105 
X.  Vr.   667. 

98.  Sloss-Phemeld  Steel  &  Iron  Co.  v. 
Hutchinson    [Ala.]   40   So.    114. 

99.  Asphalt  Granitoid  Const.  Co.  v.  St. 
Louis  Transit  Co.   [Mo.  App.]   80  S.  W.   741. 

1.  Chicago  City  R.  Co.  v.  Shaw,  220  111. 
532.  77  X.  E.   139. 

2.  McCormick  v.  National  City  Bank  [C.  C. 
A.]  142  F.  132;  Western  Exp.  Co.  v.  U.  S.  [c! 
C.  A.]  141  F.  28.  The  court  assumes  the 
place  of  tlie  jury.  Richter  v.  Phoenix  Bldg. 
&  Loan  Co.,    7  Ohio  C,   C.    (N.   S.)    360. 

3.  McCormick  v.  National  City  Bank  [C.  C. 
A.]  142  F.  132.  The  question  presented  is 
not  whether  there  was  a  scintilla  of  evi- 
dence either  way,  but  whether  the  court  was 
authorized  on  the  evidence  to  take  the  action 
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questioniug  the  findings  of  fact  on  review,  except  on  the  controlling  issues,  whether 
there  was  any  evidence  to  sustain  the  verdict^  oi  any  reversible  error  in  the  admis- 
sion or  rejection  of  evidence/  and  there  must  be  an  affirmance  if  there  is  any  evi- 
dence to  support  the  finding  of  the  trial  court."  The  defendant  waives  the  court's 
error  in  refusing  to  direct  a  verdict  in  his  favor,  where  he  proceeds  to  put  in  evidence 
in  defense,'^  or  introduces  evidence  which,  together  with  plaintiff's,  is  legally  suffi- 
cient to  support  the  verdict,*  or  fails  to  renew  the  motion  after  the  close  of  the  evi- 
dence.** 

§  2.  Demurrers  to  evidence}^ — A  motion  by  plaintifi!'  at  the  close  of  the  evi- 
dence to  direct  a  verdict  'in  his  favor,^^  or  a  motion  by  the  defendant  to  instruct 
that  the  plaintitf  cannot  recover,  is  in  the  nature  of  a  demurrer  to  the  evidence.'^- 
A  demurrer  to  evidence  must  be  in  writing,"  but  where  the  court  immediately 
reduces  to  writing  and  delivers  to  the  jury  an  oral  instruction  directing  a  verdict 
that  is  a  sufficient  compliance  with  a  statute  requiring  all  instructions  to  be  writ- 
ten.^* In  Florida  a  party  demurring  to  the  evidence  must  set  forth  on  the  record 
all  of  the  evidence  intended  to  be  admitted  thereby,  otherwise  the  opposing  party 
cannot  be  required  to  join  therein;^'"'  and  even  if  he  voluntarily  joins  therein,  the 
supreme  court  can  give  no  judgment  on  the  deinurrer,  bttt  must  award  a  venire  de 
novo.^^  A  demurrer  to  the  evidence  is  properly  overruled  where  there  is  substan- 
tial evidence  tending  to  establish  plaintiff's  case,^'  and  it  is  error  to  sustain  a  de- 
murrer to  the  evidence  merely  because  there  are  conflicts  and  contradictions  between 
plaintiffs  testimony  in  chief  and  the  cross-examination;"  but  it  should  be  sus- 
tained when,  taken  as  a  whole,  the  evidence  is  insufficient  to  support  a  judgment  for 
plaintifi".^"  On  a  demurrer  to  the  evidence,  the  court  cannot  weigh  the  testimony.^" 
A  demurrer  to  evidence  which  does  not  state  all  the  evidence  admitted  thereby  is 
properly  overruled. ^^  In  Arkansas  practice,  a  demurrer  to  the  evidence  as  a  means 
«f  challenging  its  sufficiency  is  imknown,^-  but  defendant  may  test  its  legal  suffi- 
ciency by  a  request  for  a  peremptory  instruction  in  hisfavor.-^ 


■n-hich  was  taken.     Riehter  v.   Phoenix  Bldg-. 
&  Loan  Co.,  7  Ohio  C.  C.  (N.  S.)   360. 

4.  Western  Exp.  Co.  v.  U.  S.  [C.  C.  A.]   141 
F    28. 

5.  Michigan  Home  Colony  Co.  v.  Tabor  [C. 
O.  A.]   141  F.  332. 

6.  McCormick   v.    National   City   Bank    [C. 
C.  A.]   142  F.  132. 

7.  Gates  V.  Union  R.  Co.  [R.  I.]  63  A.  675. 
Grooms  v.   Neff  Harness   Co.    [Ark.]    96 

135. 

Garland  v.  Keeler  [N.  D.]   lOS  N.  V\^  4S4. 
See  5  C.  L.   1010. 
Ubhoff    V.    Brandenburg,     26     App.     D. 


8. 
S.  W. 


10 
11 
C.   3. 

12.  Phelan  v.  Granite  Bituminous  Pav. 
Co..   115   Mo.   App.    423,   91   S.   W.   440. 

13,  14.  Landt  v.  McCullough,  218  111.  607, 
75    N.   E.    1069. 

l.->,  16.  Skinner  Mfg.  Co.  v.  Wright  [Fla.] 
41    So.    28. 

17.  Duncan  v.  Huse  [Kan.]  85  P.  589.  If 
there  is  any  evidence  whatever  to  support 
plaintiff's  case,  it  must  be  left  to  the  jury  to 
decide  as  to  its  weight  and  credibility. 
Acker  v.  Norman  [Kan.]  84  P.  531.  The  court 
fan  sustain  a  demurrer  to  plaintiff's  evi- 
dence, or  direct  a  \'erdict  for  defendant  only 
where  the  plaintiff  lias  wholly  failed  to  in- 
troduce any  substantial  evidence  in  support 
of  some  material  point  in  his  case  (Avery  v. 


L'nion  Pac.  R.  Co.  [Kan.]  85  P.  600),  or  where 
tlie  material  facts  proven  and  the  inferences 
which  may  be  drawn  tlierefrom  fail  to  prove 
a  fact  essential  to  recovery  (Hollweg  v.  Bell 
Tel.  Co.,  195  Mo.  149,  93  S.  W.  262).  The 
court  must  be  able  to  say,  as  a  matter  of 
law,  that  the  party  introducing  the  evidence 
has  not  proved  his  tase.  Conklin  v.  Yates 
[Okl.]  83  P.  910.  Defendant's  demurrer  to 
the  evidence  on  the  ground  that  the  only 
testimony  on  ■which  plaintiff  could  go  to  the 
jury  was  elicited  by  a  leading  question  and 
was  In  conflict  with  her  previous  testimony 
was  properly  overruled,  where  plaintiff  had 
already  testified  to  the  same  fact  without 
prompting  by  counsel.  McCaffery  v.  St. 
Louis,  etc.,  R.  Co.,  192  Mo.  14  1,  90  S.  W.  816. 

18.  Acker  V.   Norman    [Kan.]    84    P.    531. 

19.  Pringey  v.  Guss  [Okl.]  86  P.  292. 
Where  a  party  having  the  burden  of  the  is- 
sue Introduces  evidence  which  supports  his 
case  and  then  introduces  evidence  which 
prima  facie  defeats  it,  a  demurrer  to  the  evi- 
dence cannot  be  overruled  and  judgments 
rendered  in  favor  of  the  party  producing  the 
evidence.     Kibby  v.  Gibson   [Kan.]    S3  P.  968. 

20.  Acker  v.  Norman  [Kan.]  84  P.  531; 
Duncan   v.   Huse    [Kan.]    85   P.   589. 

21.  Atlantic  Coast  Line  R.  Co.  v.  Dexter 
[Fla.]    39    So.    634. 

22.  23.  Grooms  V.  Neff  Harness  Co.  [Ark.] 
96    S.   W.    135. 
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Effect.-* — On  demurrer  to  plaintiff's  evidence,  it  must  be  t<iken  as  absolutely 
true  and  every  rea-onable  inference  be  drawn  therefrom  in  plaintiff's  favor.-^  Ev- 
erv  fact  that  the  jury  might  infer  if  the  evidence  were  before  them  is  admitted,-"^  as 
well  as  everv  fact  and  conclusion  which  the  evidence  most  favorable  to  the  other 
party  tends  to  prove.-'  The  court  can  consider  only  those  facts  and  inferences 
v^'hich  are  favorable  to  plaintiff  and  not  defendant's  contradictory  evidence,-*  and 
must  consider  as  true  every  portion  of  the  evidence  tending  to  prove  the  ca^e  of  the 
party  resisting  the  demiuTer.-^ 

Waicer/''^ — A  defendant  waives  his  demurrer  to  plaintiff's  evidence  where,  after 
the  overruling  of  his  demurrer,  he  offers  evidence  in  his  own  behalf  :^^  but  he  does 
not  waive  a  demurrer  to  the  whole  of  the  evidence  by  requesting  instructions  c/u  the 
theory  of  the  case  adopted  by  plaintiff's  counsel.^^ 

DiscLAiiiERS,  see  latest  topical  index. 

DISCOXTIM  AXCE.    DISMISSAL    AXD   XOXSl  IT. 


§  1.  Volnntarj-  X'on.snlt  or  Diseontinunuce 
(1155).  An  Attorney  (1157).  If  Affirmative 
ReUef  is  Demanded  (1157).  ^Yhen  Right  to 
Voluntary  Nonsuit  is  Lost  (1157).  Discon- 
tinuance by  Operation  of  Law  (1157).  Effect 
of  Discontinuance  (1157).      Retraxit  (1157). 

§  2.  Involuntary  Disiuisisal  or  Xonsnit 
(1157).     Grounds  in  General  (1157).     V^'ant  of 


Jurisdiction  (1158).  Defect  in  Pleadings; 
Parties  (1159).  Failure  of  Prosecution  (1159). 
Nonsuit  for  Failure  of  Proof  (1160).  Vari- 
ance (1163).  Motion  for  Nonsuit;  Effect 
(1164).  Effect  of  Dismissal  or  Nonsuit 
(1164).  Setting  Aside  Order;  Reinstating 
Cause  (1165).     Practice  on  Appeal  (1166). 


§  1.  Voluntary  nonsuit  or  discontinuance.^'^ — At  common  law  the  plaintiil 
could  of  right  become  nonsuit  at  any  time  before  verdict,^*  but  many  authorities  re- 
quire the  right  to  be  exercised  before  the  submission  of  the  case,"^  but  a  case  is  not 


24.  See  5  C.  L.   1011. 

25.  Robertson  v.  Fuller  Const.  Co..  115 
Mo.  App.  456.  92  S.  V\'.  130;  Gilpin  v.  Missouri, 
etc.,  R.  Co.  [Mo.]  94  S.  V^^  869:  Forbes  v.  Dun- 
navant  [Mo.]  95  S.  W.  934;  Phelan  v.  Granite 
Bituminous  Pav.  Co.,  115  Mo.  App.  423,  91  S. 
W.  440;  Pendelton's  Adm'r  v.  Richmond,  etc., 
R.  Co.,  104  Va.  813,  52  .S.  E.  574;  Gerock  v. 
Western  Union  Tel.  Co.  [N.  C]  54  S.  E.  782. 
When  the  evidence  of  the  two  sides  conflicts, 
the  oral  evidence  of  the  demurrant  conflict- 
ing with  that  of  the  demurree  is  disregarded, 
and  that  of  the  demurree  is  held  to  prove  all 
that  it  can  fairly  be  regarded  as  proving. 
Kelley  v.  Ohio  River  R.  Co.,  58  W.  Va.  216, 
52  .S.  B.  520.  Under  the  rules  applicable  to 
a  demurrer  to  the  evidence,  the  testimony  of 
two  of  demurrant's  witnesses,  one  of  whom 
was  discredited  by  two  v^-itnesses  and  the 
other  of  whom  had  given  testimony  incon- 
sistent in  itself,  should  be  disregarded.  Pop- 
lin's Adm'x  V.  Southern  R.  Co.  [Va.]  54  S.  E. 
45. 

26.  Moore  v.  St.  Louis  Transit  Co.,  194 
Mo.  1,  92  S.  W.  390.  Where  the  evidence  as 
to  plaintiff's  contributory  negligence  is  con- 
flicting and  defendant  withdraws  that  ques- 
tion from  the  jury  by  demurring  to  the  evi- 
dence, the  court  must  find  plaintiff  not  guilty 
thereof,  if  the  jury  could  have  so  found. 
Lane  Bros.  &  Co.  v.  Bott,  104  Va.  615,  52  S.  E. 


2r8. 
2T. 

28. 
616. 
29. 


Acker  v.  Norman- [Kan.]   84  P.  531. 
Missouri  Can  Co.  v.  Ross   [Kan.]   83»  P. 

Conklin  v.  Yates  [Okl.]   83  P.  910. 


30.  See   5  C.  L.   1011. 

31.  Brock  V.  St.  Louis  Transit  Co..  107  Mo. 
App.  109,  81  S.  V\\  219;  United  States  Fidelity 
&  Guaranty  Co.  v.  Woodson  County  Com'rs 
[C.  C.  A.]    145  F.   144. 

32.  Brock  V.  St.  Louis  Transit  Co.,  107  Mo. 
App.    109,   SI    S.   W.   219. 

33.  See   5   C.   L.    1011. 

34.  Tliis  now  substantially  the  rule  in 
North  Carolina.  Parks  v.  Southern  R.  Co.  [C. 
C.  A.]  143  F.  276.  In  Michigan  the  plaintiff 
in  an  action  in  justice's  court  has  the  riglit 
to  discontinue  or  submit  to  a  nonsuit  at  any 
time  before  verdict.  Under  Comp.  Laws  1897, 
§  836,  providing  for  judgment  of  nonsuit  in 
certain  cases.  Burkart  v.  Blaumann  [Mich.] 
12   Det.   Leg.   N.   621,    105   N.   W.   81. 

35.  Parks  v.  Southern  R.  Co.  [C.  C.  A.]  143 
F.  276.  In  an  action  to  establish  a  corner, 
plaintiff  had  the  right  to  dismiss  without 
prejudice  as  to  certain  defendants  before  de- 
termination of  the  issue  joined,  under  Code 
§  3764.  Dittmer  v.  Mierandorf  [Iowa]  106 
N.  V\'.  158.  Plaintiff  has  the  right  to  take  a  non- 

I  suit  at  any  time  before  submission  of  the  case, 
I  under  the  express  provisions  of  Kirby's  Dig. 
i  §    6167.      Carpenter    v.    Dressier    [Ark.]    89    S. 
W.    89.      From    the    time    of    the    submission 
i  of  a  motion  to  Instruct  a  verdict  for  defend- 
ant,   the    granting    of    a    nonsuit    to    plaintiff 
i  lies    wholly    in    the    discretion    of    the    court. 
'  Parks  V.  Southern  R.  Co.  [C.  C.  A.]  143  F.  276. 
j  Under    Code    Iowa    §    3764,    providing   that    a 
i  plaintiff   may   dismiss    an   action    "before   the 
;  final   submission   of  the  case  to  the   jury,"  it 
was   too   late   for  dismissal   where   the   judge 
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finally  submitted  until  the  argument  is  closed  and  until  that  time  plaintiff  can  take 
a  nousuit.^'^  After  an  appeal  which  opens  the  case  for  trial  de  novo*  plaintiff  may 
take  a  nonsuit.^'  Plaintiff  may,  in  such  manner  as  local  practice  prescribes/''®  dis- 
continue as  to  either  or  all  the  defendants'"  on  pa}"ment  of  costs'***  where  there  is  no 
counterclaim  or  affirmative  relief  claimed,"  and  there  exist  no  special  reasons  wliy 
a  dismissal  should  be  refused.*-  '  A  failure  to  appear  is  deemed  an  election  to  lie- 
come  nonsuit.*^  A  formal  order  of  discontinuance  is  unnecessary  where  an  actic/u 
is  discontinued  by  agreement  of  parties.'**  Where  an  order  of  dismissal  is  set  aside 
and  the  case  reinstated,  defendant  waives  his  right  to  object  to  the  reinstatement 
by  appearing  and  taking  part  in  all  subsequent  proceedings  to  final  judgment  on 
tiie  merits.*^  Where  the  nonsuit  was  properly  denied,  the  reasons  given  by  the 
court  for  so  do'ms:  are  immaterial.** 


had  directed  a  verdict  for  defendant  and  the 
foreman  was  in  the  act  of  .signing  such  ver- 
dict. Duffy  V.  Glucose  Sugar  Refining  Co., 
141  P.  206.  Where  the  state  practice  per- 
mits a  voluntary  nonsuit,  it  is  within  the  dis- 
cretion of  a  Federal  court  to  refuse  a  non- 
suit after  a  motion  by  defendant  for  a  direct- 
ed verdict  had  been  submitted  and  sustain- 
ed.     Huntt  V.  McNamee   [C.  C.  A,]    141   F.  293. 

36.  Under  the  express  provisions  of  Kir- 
bys  Dig.  §  6167.  Carpenter  v.  Dressier 
f  Ark.]  89  S.  T^^  89.  "Where,  during  the  argu- 
ment of  an  ejectment  suit,  one  link  in  plain- 
tiffs evidence  was  held  incompetent  as  sec- 
ondary evidence,  and  plaintiff  was  permitted 
neither  to  lay  the  proper  foundation  there- 
for nor  to  take  a  nonsuit,  held  an  abuse  of 
discretion.     Id. 

37.  Where  a  plaintiff  recovers  judgment  in 
justice's  court  he  has  an  absolute  right  upon 
appeal  to  dismiss  his  suit  without  defendant's 
consent.  Mundt  v.  Cooke-Rutledge  Coal  Co., 
118  111.  App.  124.  On  an  appeal  from  the 
county  court  to  the  district  court,  plaintiff 
has  the  same  right  to  dismiss  his  action  that 
he  would  have  if  it  had  originated  in  the 
district  court.  Thornhill  v.  Hargreaves 
[Neb.]   107  N.  W.  84  7. 

38.  The  provision  of  Code  Civ.  Proc.  §  581, 
requiring  a  v/ritten  request  filed  with  the 
clerk,  is  neither  mandatory  nor  exclusive, 
and  plaintiff  caji  move  in  open  court  for  an 
order  of  dism.issal  (McDonald  v.  California 
Timber  Co.  [Cal.  App.]  S3  P.  172),  and  such 
application  is  an  ex  parte  proceeding  of 
which  defendant  is  not  entitled  to  either  no- 
tice or  hearing  (Id.).  A  dismissal  without 
prejudice  is  not  however  a  voluntary  nonsuit. 
Roberts,  J.  &  R.  .Shoe  Co.  v.  Westinghouse 
Elec.  &  Mfg.  Co.   [C.  C.  A.]   143   P.   218. 

39.  Where  in  an  action  for  damages  for 
injury  to  a  passenger  in  a  street  car,  caus- 
ed by  a  collision  between  the  car  and  a 
wagon,  the  company  owning  the  wagon  is 
made  a  party,  a  motion  to  dismiss  as  to  such 
party  is  not  a  matter  of  which  the  traction 
company  can  complain,  inasmuch  as  the  lia- 
bility of  the  defendants,  if  any,  was  separate 
as  well  as  joint.  Cincinnati  Traction  Co.  v. 
Baron,  3  Ohio  N.  P.  (N.  S.)  633.  Where  the 
board  of  public  works  and  their  sureties 
were  joined  with  abutting  owners  as  defend- 
ants, in  an  action  for  injuries  from  a  defec- 
tive sidewalk,  the  board  could  not  object  to 
a  dismissal  as  to  the  owners,  they  being 
jointly  and  severally  Uable.  Heath  v.  Man- 
son,  147  Cal.  694,  82  P.  331, 


40.  Code  Civ.  Proc.  §  581.  McDonald  v. 
California  Timber  Co.  [Cal.  App.]  83  P.  172. 
On  plaintiff's  motion  for  leave  to  discontinue 
the  order  should  impose  tlie  costs  as  a  condi- 
tion of  granting  tiie  leave,  and  should  not 
discontinue  absolutely,  requiring  plaintiff  to 
pay  costs.  Hyde  v.  Anderson,  98  N.  Y.  S.  62. 
Payment  of  costs  and  stay  of  prosecution  of 
a  second  action  until  the  costs  are  paid  or 
their  nonpayment  is  excused.  Burns'  Ann. 
St.  1901,  §  336.  Zuelly  v.  Casper  [Ind.  App.] 
76  N.  E.  646.  But  money  paid  for  a  dismissal 
need  not  be  retui-ned  as  a  condition  prece- 
dent to  tlie  instituting  of  a  new  action.  Id. 
Where  a  railway  company  dism.isses  con- 
demnation proceedings,  in  good  faith,  pend- 
ing the  selection  of  the  jury,  under  Rev.  St. 
1898,  §  3181,  it  is  not  liable  to  the  landown- 
er for  his  expenses  which  cannot  be  taxed 
as  costs.  McCready  v.  Rio  Grande  Western 
R.  Co.   [Utah]    S3  P.  331. 

41.  Deere  &  W.  Co.  v.  Hinckley  [S.  D.] 
IOC  N.  W.  138.  Plaintiff  in  condemnation  pro- 
ceedings, where  there  is  no  counterclaim  or 
affirmative  relief  asked,  may  dismiss  the 
proceedings  of  course,  pending  the  selection 
of  a  jury,  under  Rev.  St.  1898,  §  31S1.  Mc- 
Cready V.  Rio  Grande  Western  R.  Co.  [Utah] 
83  P.  331.  A  plaintiff  may,  as  of  right,  strike 
the  name  of  one  defendant  where  he  asks  no 
relief  against  the  plaintiff  or  any  codefend- 
ant,  taking  the  risk  that  such  striking  may 
have  on  his  case.  Civ.  Code  189.5,  §  5104. 
Walker  v.  Wadley,  124  Ga.  275,  52  S.  E.  904. 
Where  plaintiffs  sued  for  an  accounting,  al- 
leging an  indebtedness  to  them,  and  de- 
fendants submitted  to  an  account,  averring 
that  plaintiffs  owed  them  a  balance,  a  coun- 
terclaim was  in  effect  set  up  and  plaintiffs 
could  not  take  a  voluntary  nonsuit.  Boyle  v. 
Stallings,   140  N.  C.  524,  53   S.   E.   346. 

42.  Deere  &  W.  Co.  v.  Hinckley  [S.  D.] 
106  N.  W.  138.  Whore,  in  an  action  for  an 
accounting  for  profits  and  losses  in  specu- 
lative transactions,  no  specific  amount  was 
demanded  in  the  complaint,  and  plaintiff's  net 
interest  had  not  been  fixed  by  accounting, 
affidavit  or  the  pleadings,  it  was  error  to 
grant  plaintiff's  motion  for  a  discontinuance 
on  payment  to  defendants  of  an  extra  allow- 
ance of  $500.  Weidenfcld  v.  Byrne.  99  N.  Y. 
S.  271.  Upon  an  intimation,  by  the  court, 
pending  the  argument,  that  if  the  jury  be- 
lieves certain  evidence  of  the  defendant 
plaintiff  cannot  recover,  plaintiff  may  not 
take  a  voluntary  nonsuit  and  appeal,  leaving 
the   question    of   fact   still   open.     Midgett   v. 
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no: 


Ati  attorney  lias  been  held  to  liave  implied  authority  to  dismiss  the  suit,*'  hut 
since  the  weight  of  authority  is  against  his  riglit  to  compromise,*^  sucli  authority 
must  be  very  limited. 

If  affirmative  relief  is  demanded*^  against  plaintiff,  lie  may  not  dismiss  his 
suit,^°  and  where  defendant  sets  up  a  coimterclaim,  to  entitle  plaintiff  to  discon- 
tinue upon  payment  of  costs,  he  must  make  such  showing  as  will  justify  the  court 
in  its  discretion,  in  permitting  him  to  discontinue;^^  but  under  a  statute  permit- 
ting a  nonsuit  ^nthout  prejudice  to  a  claim  for  atfirmative  relief,  plaintiff's  right 
to  a  nonsuit  is  not  affected  b}'  the  fact  that  after  the  motion  for  nonsuit,  defendant 
geeks  to  amend  his  pleadings  so  as  to  claim  affinnative  relief.^^ 

When  right  to  voluntary  nonsuit  is  lost.^^ 

Discontinuance  hy  operation  of  law.^^ 

Effect  of  discontinuance.^^ — Voluntary  discontinuance  terminates  the  suit''^  be- 
yond reinstatement  after  the  close  of  the  term^^  without  determination  of  the 
merits,^^  and  when  entered  as  to  a  single  defendant,  he  is  not  bound  by  subsequent 
proceedings.^^  Costs  are  taxable  on  discontinuance^"  except  as  controlled  by  agree- 
ment.®^ In  dismissing  an  action  without  prejudice,  the  c-ourt  cannot  adjudge  that 
a  new  action  shall  not  be  subject  to  the  defense  of  the  statute  of  limitations.®^ 

Retraxii.^^ 

§  2.  Involuntary  dismissal  or  nonsuit}^ — In  Arizona  the  trial  court  cannot 
direct  an  inrolimtary  nonsuit.®^  An  order  of  court  dropping  the  case  from  the 
docket,  with  leave  to  reinstate,  was  not  a  dismissal  or  discontinuance.®® 

Grounds  in  general.^'' — A  case  which  presents  only  an  academic  question  is 


Branning  Mfg.   Co.,   140   N.   C.    361.   53   S.   E. 
178. 

43.  Bacnn  v.  Mitchell  [N.  D.]  106  N.  'W.  129. 

44.  Valentine    v.    Stevens,    109    App.    Div. 
284,  96  N.  Y.  S.  299. 

45.  Grand   Pacific  Hotel  Co.  v.   Pinkerton, 
217  111.   61.   75   N.   E.   427. 

46.  Carter  v.  Western  Union  Tel.  Co.    [S. 
C]    53   S.   E.   539. 

47.  Bacon    v.    Mitchell    [N.    D.]    106   N.   W. 
129. 

48. 
319. 
49. 
.>0. 


See  Attorneys  and  Counselors,   7  C.  L. 


See  5  C.  L.  1012. 

Where  defendant's  title  -was  attacked 
and  he  asserted  ownership  in  fee,  demanding 
a  decree  that  he  ^vas  the  sole  owner,  the 
court  did  not  abuse  its  discretion  by  deny- 
ing- plaintiff's  motion  to  discontinue.  Subera 
y.  Jones  [9,.  D.]   108  N.  W.  26. 

.51.  Fizburg  v.  Ramsey,  97  N.  Y.  S.  359. 
It  is  not  sufficient  that  plaintiff  "believes 
that  it  will  be  for  the  best  interests  of  the 
parties"  that  the  action  be  discontinued.     Id. 

52.  Walker  v.  Hernandez  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  456.  92  S.  W.  1067. 

.53.     See  5   C.   L.   1012. 

54,  55.     See   5   C.   L,.    1013. 

56.  Where  plaintiff  in  an  action  in  jus- 
tice's court,  under  the  Michigan  statute,  dis- 
continues his  action,  the  justice  is  deprived 
of  all  jurisdiction  to  render  any  judgment  but 
that  of  nonsuit,  under  Comp.  Laws  1897,  § 
836.  Burkart  v.  Blauman  [Mich.]  12  Det. 
Leg.  N.  621,  105  N.  W.  81. 

57.  "Wilson's  Adm'r  v.  De  Loach  [Ky.]  96 
S.    \y.    514. 

5.S.  But  plaintiff  can  thereafter  commence 
a  new  suit  in  any  court  having  jurisdiction 
of    the    subject-matter,    although    the   justice 


made  no  formal  entry  of  judgment  of  non- 
suit. Burkart  v.  Blauman  [Mich.]  12  Det. 
Leg.  N.  621,  105  X.  W.  SI.  The  voluntary 
dismissal  of  an  action  before  the  jury  re- 
tires, or  the  finding  of  the  court  is  announc- 
ed, will  not  support  a  plea  of  res  judicata 
in  a  subsequent  action  for  the  same  cause. 
Zuelly  V.  Casper  [Ind.  App.]  76  N.  E.  646. 
The  dismissal  by  plaintiff  of  his  action,  on 
appeal  from  the  county  court  to  the  district 
court,  does  not  operate  as  an  affirmance  of 
the  judgment  of  the  lower  court  so  as  to  bar 
a  future  action.  Thornhlll  v.  Hargreaves 
[Neb.]   107  N.  W.  84  7. 

.59.  In  case  of  the  dismissal  by  the  plain- 
tiff as  to  certain  defendants  before  deter- 
mination of  the  issue  raised,  the  decree  ren- 
dered Is  not  conclusive  on  such  defendants. 
Dittmer  v.  Mierandorf  [Iowa]   106  N.  W.  158. 

60.  See  Costs,    7   C.  L.    956. 

61.  Where  an  action  to  enforce  a  lien 
claimed  by  an  attorney  for  services  in  a  par- 
tition suit  was  discontinued  by  agreement  of 
parties  without  prejudice  to  plaintiffs  claims 
"for  costs,  allowance  and  compensation  for 
services,"  etc.,  he  was  not  entitled  to  taxable 
costs  and  an  allowance  in  the  partition  suit, 
but  only  to  compensation  for  services  there- 
in. Valentine  v.  Stevens,  109  App.  Div.  284. 
96  N.  Y.  S.  299.  Provisions  of  order  of  dis- 
continuance held  to  keep  the  action  alive 
in  order  that  a  reference  might  be  had  to 
determine   plaintiff's  claim.     Id. 

62.  Linton  v.  Cooper  [Neb.]   106  K  W.  170. 

63.  See  3  C.  L.  1100. 

64.  See  5  C.  L.  1013. 

65.  Santa  Fe,  etc.,  R.  Co.  v.  Ford  [Ariz.] 
85    P.    1072. 

66.  Livingston  v.  New  England  Mortg.  Sec. 
Co.  [Ark.]   91  S.  W.  752. 
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properly  dismissed.''^  Illegality  of  the  contract  sued  on/>«  or  the  ap]3earance  of  a 
clear  legal  defense,  such  as  former  adjudication'''  or  limitations/^  justifies  a  dis- 
missal. An  objection  to  the  form  of  the  action  not  ai>pearing  on  the  face  of  the 
pleadings  can  be  made  available  only  as  a  ground  of  nonsuit/-  but  the  invocation  of 
the  aid  of  the  ^vrong  tribunal  is  not  sufficient  cause  for  dismissal  ^vhere  plaintiff  is 
entitled  to  some  relief,  but  the  court  should  remove  the  cause  to  the  proper  court ;''' 
and  in  California  the  fact  that  an  action  Avas  not  begun  in  the  proper  county 
does  not  justify  a  dismissal  but.  only  a  transfer  to  the  projier  county.'^*  An 
action  or  writ  can  be  stricken  off  only  when  irregular,  defective,  or  improper,"  and 
an  action  should  not  be  dismissed  for  a  mere  irregiilarity  in  practice  which  can  he 
remedied  by  amendment  without  prejudice  to  the  parties'  rights.'*'  In  California 
the  authority  given  the  court  to  dismiss  or  enter  a  judgment  of  nonsuit  where,  after 
verdict  or  final  submission,  the  party  entitled  to  judgment  neglects  to  demand  or 
have  it  entered  for  more  than  six  months,  is  discretionary."  Irregularities  may 
sometimes  be  waived  by  proceeding  with  tlie  trial,"*  but  an  objection  to  the  forva 
of  the  action  not  appearing  on  the  face  of  the  pleadings  is  not  waived  by  submission 
of  the  case  to  the  jury,  but  may  be  raised  at  any  stage  of  the  trial.'^ 

Want  of  jurisdiction.^'^ — Proceedings  will  be  dismissed  when  there  is  an  en- 
tire want  of  jurisdiction  over  the  subject-matter*^  or  of  the  person.*- 


07.     See  5  C.  L.  1013. 

68.  An  action  by  a  county  against  the  fi.s- 
cal  court  thereof,  ostensibly  to  restrain  the 
issue  of  certain  bonds  but  in  fact  to  deter- 
mine tlieir  validity  in  advance,  held  to  pre- 
sent no  real  controversy,  but  to  be  a  purely 
academic  proceeding.  Owen  County  v.  Threl- 
keld   [Ky.]    90  S.  V\^  971. 

69.  Where  the  illegality  of  the  contract 
sued  on  i?  apparent  from  the  complaint  or 
the  plaintiff's  case,  the  court  will,  at  any 
stage  of  the  proceedings,  dismiss  the  action, 
although  the  illegality  is  not  pleaded  as  a 
defense  or  insisted  upon  by  the  parties,  or 
may  even  have  been  waived  by  them,  it  being 
an  objection  which  the  court  is  itself  bound 
to  raise  in  the  due  administration  of  justice, 
regardless  of  the  parties'  wishes.  Jackson  v. 
Baker    [Or.]    85    P.    512. 

70.  Where  pendency  of  another  action  is 
pleaded  as  a  partial  defense  and  it  appears 
that  such  action  applied  to  only  two  of  the 
three  items  sued  for,  it  is  error  to  dismiss 
the  complaint  absolutely.  Alcolm  Co.  v. 
Philip  Hano  &  Co.,  9  6  N.  T.  S.  221.  Where 
it  appears  that  the  claim  of  damages  should 
have  been  litigated  in  a  former  action  be- 
tween the  same  parties,  a  motion  for  a 
nonsuit  should  be  sustained.  Shields  v.  John- 
son  [Idaho]    85  P.    972. 

71.  Where  it  appeared  that  the  statute 
of  limitations  had  run  in  defendant's  favor 
and  they  were  served  by  publication  only 
and  did  not  appear,  an  action  to  foreclose 
a  mortgage  was  properly  dismissed  without 
prejudice,  as  no  personal  judgment  could 
have  been  rendered.  Ingersoll  v.  Davis 
[AVyo.]    82   P.   867. 

72.  Conroy  v.  Equitable  Ace.  Co.  [R.  I.] 
63    A.    356. 

73.  Under  the  express  provisions  of  Code 
Pub.  Gen.  Laws,  art.  26,  §  44,  and  art.  75, 
§  113.  Safe  Deposit  &  Trust  Co.  v.  Cahn, 
102  Md.  530,  62  A.  819.  The  bringing  of  an 
action  in  ordinary,  when  it  should  have  been 
in  equitj',  is  not  a  ground  for  dismissal  where 


the  petition  shows  a  right  to  relief,  but  it 
sliould  be  transferred  to  the  equity  docket. 
Star   Drilling  Mach.  Co.  v.   McLeod    [Kv.]    92 

5.  W.  S.'-iS. 

74.  Sanipoli  v.  Pleasant  Valley  Coal  Co. 
[Utah]  86  P.  S6."i. 

7.5.  Good  V.  Grit  Pub.  Co.  [Pa.]  63  A. 
1039.  Tt  is  error  to  strike  an  action  upon 
an  alleged  settlement  wliere  the  plaintiff 
denies  the  settlement.  Id.  Where  defend- 
ant procured  from  plaintiff  a  settlement  and 
stipulation  for  discontinuance  of  an  action 
for  damages,  but  did  not  reveal  that  fact  un- 
til a  jury  was  impaneled,  and  offered  to  pay 
plaintiffs  costs,  disbursements,  and  com- 
pensation, which  offer  was  rejected,  where- 
upon defendant  asked  for  a  reference  to  de- 
termine the  fairness  of  the  settlement,  it 
was  error  to  decide  that  issue  "\vithout 
further  proofs.  Kuehn  v.  Syracuse  Rapid 
Transit  R.  Co.,  183  N.  Y.  456,  76  K  B.  589. 

76.  A  justice's  summons  which  contains 
merely  a  partnership  name  instead  of  the 
partner's  Cliristian  names  is  merely  irregular 
and  can  be  amended.  Morgridge  v.  Stoefer 
[N.  D.]    104  N.  W.  1112. 

77.  Under    Code    Civ.    Proc.     §     5S1,    subd. 

6.  Fitzhugh  V.   Mason    [Cal.  App.]    S3   P.    282, 

78.  Where  plaintiff's  counsel,  during  ad- 
journment, took  a  drink  with  two  of  the 
jurors,  at  the  invitation  of  one  of  them, 
though  nothing  was  said  about  the  case 
and  defendant's  counsel  knowing  thereof  pro- 
ceeded with  the  trial,  his  motion  later  to 
discharge  the  jury  for  misconduct  was  prop- 
erly denied.  Louisville  R.  Co.  v.  Masterson 
[Ky.]  96  S.  VA".  534.  And  see  Saving  Ques- 
tions  for  Review,  6   C.   L.   1385. 

79.  Conroy  v.  Equitable  Ace.  Co.  [R.  I.] 
63    A.    356. 

SO.     See    5    C.    L.     1014. 

81.  Prior  to  act  Feb.  26,  1889  (Acts  1SS9. 
p.  57,  Code  1896.  §  1484),  there  was  no  pro- 
vision for  trial  of  right  of  property  be- 
tween plaintiff  in  detinue  and  a  stranger, 
and   courts   had    no    jurisdiction   to   try   such 
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Defect  in  pleadings;  parties.^^ — Although  th.e  Xew  York  nuiiiieipal  court  act 
doe5  not  in  terms  autliorize  a  dismissal  of  a  -m-itten  complaint  for  failure  to  state 
a  sufficient  cause  of  action,®*  yet  the  jjower  to  dismiss  must  be  deemed  inherent  in 
the  court,  it  being  idle  to  permit  plaintiff  to  prove  a  state  of  facts  which  could  onlv 
result  in  a  nonsuit. ^^^  In  Xew  York  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  not  waived  by  failure  to  raise 
the  question  by  demurrer  or  answer,®^  but  such  question  can  be  raised  by  motion 
for  nonsuit  at  the  close  of  the  evidence.*^  ^Yhe^e  no  amendment  of  a  defective 
declaration  is  offered,**  or  the  declaration  or  bill  is  bad  'beyond  cure,®**  the  action 
should  be  dismissed,  and  likewise  where  there  is  an  absence  of  necessary  parties.*" 
The  allowance  of  an  amendment  being  obligatory  where  a  written  demun-er  is  sns- 
tained,^^  the  court  should  by  analogy  allow  an  amendment  upon  the  granting  of  a 
motion  to  dismiss  for  insufficiency  of  the  complaint,  which  is,  in  effect,  an  oral  de- 
murrer.^- It  is  error  to  dismiss  a  complaint  for  insuJBciency  of  substance  where  the 
determination  of  the  motion  involves  a  resort  to  extrinsic  matters.''"  Wliere  a 
count  in  the  complaint  was  eliminated  from  the  case  by  the  statement  of  plaintiff's 
counsel  and  the  instructions  of  the  court,  it  was  not  prejudicial  error  to  refuse  a 
nonsuit  on  such  count.^* 

Failure  of  prosecution^^ — Abandonment'®  and  failure  to  prosecute'*'  are  recoij- 


claims.  Baggett  v.  Mason  fAla.]  39  So.  728. 
Where,  in  an  action  to  enforce  a  material- 
man's lien  on  a  vessel,  the  attachments  are 
not  sufficient  to  give  .iurisdictioij  of  the  res, 
the  action  sliould  be  ciismissed.  Action  under 
Pub.  St.  1882,  c.  192,  §  17.  Merriman  v.  Cur- 
rier [Mass.]  77  N.  H.  708.  Such  dismissal 
is  not  based  on  "defect  of  form  or  pro- 
cess," -within  Rev.  Laws  c.  17-3,  §  76,  making 
the  decision  of  the  superior  court  final  on  a 
motion    to    dismiss    for    such    defect.     Id. 

52.  Where,  on  an  order  for  substituted 
service,  the  officer's  return  failed  to  show 
that  he  left  the  summons  at  defendant's  last 
and  usual  place  of  abode,  the  case  was  re- 
manded for  amendment  of  tlie  return,  if  nec- 
essarj',  or  dismissal,  unless  further  service 
were  ordered.  Abbott  v.  Abbott  [Me.]  6i  A. 
615. 

53.  See    5    C.    L.    1014. 

84.  Laws    1902,   p.    1.53G,   c.    580. 
Fine,    97    X.    Y.    S.    1004. 

85.  Rogers    v.    Fine.    97    N.    T. 

86.  87.     Code    Civ.    Proc.    §    499 
Ball,  100  N.  Y.  S.  119. 

88.  No  judgment  can  be  rendered  on  a 
declaration  wliich  names  no  one  as  defendant 
and  the  action  should  be  dismissed  unless 
the  defect  is  remedied  by  amendment.  Pol- 
ing &  Co.  v.  Moore,  58  W.  Va.  233,  52  S.  E. 
99. 

89.  Where  the  status  quo  cannot  be  re- 
stored and  no  attempt  is  made  to  do  so, 
a  bill  to  rescind  a  contract  for  fraud  will  be 
dismissed  ^(Muehlhof  v.  Boltz  [Pa.]  64  A. 
427),  and  where  sucli  a  bill  failed  as  a  whole 
but  a  part  might  liave  been  good  as  a  bill 
for  discovery  had  it  been  filed  therefor,  and 
the  information  souglit  was  furnished  by  the 
evidence,  it  was  properly  dismissed  (Id.). 
Where  a  bill  cannot  be  so  amended  as  to  give 
it  equity  against  certain  defendants,  it  is 
properly  dismissed  as  to  them  witliout  op- 
portunitj-  to  amend.  Merritt  v.  Alabama 
Pyrites   Co.    [Ala.]    39    So.    555. 

J)0.     "\A'here    defendants    in    an     action    for 


Rogers 


S.    1004. 
Wood 


the  sale  of  land  by  tenants  in  common,  file 
a  counterclaim  asking  affirmative  relief  con- 
firming the  title  to  the  land,  and  it  appears 
that  necessary  parties  to  the  action  are 
lacking,  the  action  should  be  dismissed  (Har- 
rison V.  International  Silver  Co.  [Conn.]  62 
A.  342);  but  it  v>-as  error  to  dismiss  a  com- 
plaint on  the  ground  that  the  wrong  per- 
son had  been  sued,  as  defendant's  son  was 
the  contractor  and  defendant  merely  a  volun- 
tary superintendent,  where  the  evidence 
showed  that  defendant  was  in  cliarge  of  the 
work  and  had  its  direction  (Page  v.  Dempsey 
[X.  Y.]  77  N.  E.  9).  Where  a  demurrer  to 
a  complaint  for  defect  of  two  parties  v.'as 
sustained  and  they  were  brought  in  by  a 
suDplemental  summons  and  complaint,  such 
summons  and  complaint  could  not  be  dis- 
missed for  defect  of  a  third  party  apparent 
on  the  face  of  the  complaint,  but  the  remedy 
was  by  demurrer.  Under  Code  Civ.  Proc. 
§    488.      Smith    v.     Irvin,     98    N.    Y.    S.    945. 

91.  Under  Municipal  Court  Act,  Laws 
1902,  p.  1536,  c.  580,  §  145,  subd.  4.  Rogers 
v.    Fine,    97   N.   Y.    S.    100  4. 

92.  Rogers  V.   Fine,    97   N.   Y.    S.    1004. 

93.  Where  plaintiff,  who  had  been  in  de- 
fault to  a  certain  amount,  sued  to  recover 
tlie  balance  of  money  deposited  as  security 
for  performance  of  the  terms  of  a  lease,  al- 
leging no  terms  but  the  payment  of  rent, 
and  tlie  answer  alleged  ot'ner  covenants 
%vhich  plaintiff  liad  violated,  it  was  error  to 
di.'inii.ss  the  complaint  for  insufficiency. 
Landesman   v.    Hauser,    98    N.    Y.    S.    663. 

94.  Flinn  v.  Crooks  [Cal.  App.]  83  P. 
812. 

9.5.     See  5  C.  L.  1015. 

9«.  Where  after  action  brouglit  and  issue 
of  law  raised  on  tlie  pleadings  tlie  case  was 
allowed  to  lie  dormant  2V2  years,  and  the 
claim  was  sent  to  a  collection  agency  in- 
dependent of  the  action,  there  was  no  abuse 
of  discretion  in  dismissing  it.  First  Nat. 
Bank  v.  Hunt.  40  Wash.  190,  82  P.  285. 
Where    the     personal     representatives     of    a 
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nized  groimcis  for  dismissal,  but  a  suit  or  action  cannot  be  dismissed  at  rules  in  the 
office  by  the  clerk  for  want  of  a  declaration  wliere  the  process  has  not  been  executed,' 
unless  defendant  appears  and  enters  a  rule  for  bill  or  declaration,'*^  and  it  is  error 
for  the  court  to  dismiss  an  action  of  its  ovn  motion  when  plaintiffs  had  called  but 
one  witness  and  asked  to  be  allowed  to  put  in  their  proofs,""  or  because  of  pla.in- 
tiff's  failure  to  answer  questions  on  cross-examination,  it  appearing  that  there  was 
no  intentional  or  willful  defiance  of  the  court,  but  that  he  was  trying  to  answer  the 
questions.^  A  stipulation  signed  by  the  attorneys  of  both  parties,  extending  the 
time  to  answer,  though  not  filed,  is  an  appearance  within  the  terms  of  a  statute 
providing  that  actions  in  which  defendants  have  appeared  shall  not  be  dismissed 
for  failure  to  serve  and  return  summons  for  three  years.^  In  California  an  action 
may  be  dismissed  for  plaintiff's  failure  to  appear  on  the  trial,^  but  it  should  not  l)e 
done  without  proof  of  sei-vice  of  the  five  days'  notice  of  trial  required.*  Failure  to 
move  for  a  dismissal  and  entry  of  plea  operate  as  a  waiver  of  tlie  right  to  a  dis- 
missal for  failure  to  prosecute.^ 

Nonsuit  for  failure  of  proofs — Where  there  is  no  evidence  to  sustain  the  cause 
of  action,^  or  that  introduced  is  wholly  insufficient,^  not  only  is  a  nonsuit  proper® 


complainant  in  equity  instituted  and  prose- 
cuted proceedings  in  another  jurisdiction, 
to  obtain  tlie  same  relief,  defendant  was 
entitled  to  a  dismissal  on  the  ground  of 
abandonment.  Brown  v.  Fletcher,  140  P. 
639.  Such  action  also  amounted  to  an  elec- 
tion to  pursue  a  different  remedy,  which 
also  entitled  defendant  to  a  dismissal.  Id. 
97.  Prima  facie  showing  of  failure  to 
prosecute,  under  Code  Civ.  Proc.  §  822,  and 
Gen.  Rule  of  Practice  36,  providing  for  dis- 
missal for  failure  to  prosecute.  Mladinich  v. 
Livingston,  98  N.  Y.  S.  46.  Plaintiff's  show- 
ing of  another  action  pending  and  his  in- 
ability to  pay  the  necessary  disbursements 
to  put  the  case  on  the  calendar,  held  not 
be  a  sufficient  excuse  for  delay.  Id.  The 
fact  that  defendant  waited  before  moving 
the  dismissal,  until  after  plaintiff  had  no- 
ticed the  action  and  put  it  on  the  calendar, 
could  be  considered  by  the  court  in  de- 
termining whether  the  motion  should  be 
granted.  Id.  Plaintiff  sued  for  rent  and 
defendant  filed  a  counterclaim.  Plaintiff 
failed  to  appear,  but  the  court  represented 
him  in  the  taking  of  evidence  and  rendered 
judgment  in  his  favor  over  and  above  the 
counterclaim.  Held  error,  as  plaintiff  should 
have  been  nonsuited  or  his  action  dismissed. 
Cornell  v.  King  [Mo.  App.]  94  S.  W.  822.  If 
there  be  more  than  one  defendant  and  com- 
plainant neglects  or  refuses  to  bring  all  of 
them  into  co^irt,  the  proper  remedy  of  a 
defendant  who  has  answered  is  to  move 
to  dismiss  the  bill  for  want  of  prosecution. 
Macfarlane  v.  Hills  [Fla.]  39  So.  994.  Where 
after  the  death  of  complainant  in  an  equity 
suit  no  steps  are  taken  within  a  reasonable 
time  to  revive  the  suit,  defendant  may  move 
to  dismiss  for  want  of  prosecution.  Brown  v. 
Fletcher,  140  F.  639.  Action  properly  dis- 
missed for  failure  to  prosecute,  after  nearly 
3  years'  delay  in  complying  with  an  order 
to  pay  the  costs  of  a  prior  suit  involving 
the  same  matter,  in  the  absence  of  any 
exclise  shown  for  such  nonpayment.  Arthur 
v.  Washington  Water  Power  Co.  [Wash.]  85 
P.  28.  Upon  the  dismissal  of  a  complaint 
without  evidence  offered  or  question  of  fact 


or  law  submitted,  the  judgment  should  be 
one  of  nonsuit,  and  if  entered  as  Of  one  of 
dismissal  on  the  merits,  plaintiff  is  entitled 
to  a  correction  of  the  record.  Freedman  v. 
Sirota,    109    App.    Div.    S74,    96    N.    T.    S.    812. 

98.  United  States  Oil  &z  Gas  Well  Supply 
Co.  V.  Gartlan,  58  W.  Va.  267,  52  S.  E.^524. 

99.  Bariah  v.  Knepper  Realty  Co.,  98  N. 
Y.    S.    21S. 

1.  Dougherty  v.  McCollum,  98  N.  Y.  S. 
590. 

2.  Code  Civ.  Proc.  §  581.  Roth  v.  Superior 
Ct.,   147   Cal.   604,   82  P.   246. 

3.  Code  Civ.  Proc.  §  581,  subd.  3.  In  re 
Dean's  Estate  [Cal.]  87  P.  13. 

4.  Code  Civ.  Proc.  §  594.  In  re  Dean's 
Estate  [Cal.]  87  P.  13.  Where  a  will  contest 
was  erroneously  tried  in  contestant's  absence 
and  without  proper  notice  of  trial,  but  prior 
to  actual  dismissal  the  judge  asked  one  of 
contestant's  attorneys  if  lie  had  notice  and  if 
lie  desired  to  take  any  steps  thereunder, 
prior  to  tlie  ruling,  and  tlie  attorney  de- 
clined to  do  anything  tlien,  the  irregularity 
was  not  thereby  cured.     Id. 

5.  Where  suit  against  a  borough  for  per- 
sonal injuries  was  not  prosecuted  for  eiglit 
years  after  issue  of  summons  and  the  de- 
fendant entered  a  plea  of  not  guilty.  Munley 
V.  Sugar  Notch  Borough   [Pa.]    04  A.  377. 

6.  See   5  C.  L.   1015. 

7.  Ferguson  v.  McCowan,  124  Ga.  669,  52 
S.  E.  886;  Freedman  v.  Sirota,  109  App. 
Div.  874,  96  N.  Y.  S.  812.  Code  Civ.  Proc. 
§  581.  In  re  Morey's  Estate,  147  Cal.  495, 
82  P.  57.  The  refusal  to  submit  the  evidence 
to  the  jury,  if  equivalent  to  a  nonsuit,  is 
justified  where  plaintiff's  evidence  does  not 
warrant  a  verdict  in  his  favor  (Id.),  and 
the  irregularity  of  making  special  findings 
after  granting  a  nonsuit  is  harmless  where 
the  nonsuit  was  properly  granted  (Id.). 
Plaintiff  in  ejectment  having  introduced  no 
evidence  of  her  right  to  the  land,  of  ouster 
by  defendant,  or  of  any  right  to  oust  de- 
fendant, nonsuit  was  properly  granted.  Bil- 
lings v.  Pearson  [Cal.  App.]  86  P.  825. 
AVhere  the  original  petition  was  subject  to 
demurrer    and    was    cured    by    amendments. 
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but  it  is  the  duty  of  the  judge  to  grant  one;^°  but  it  is  only  when  plaintiff  entirely 
fails  to  prove  his  cause  of  action  tliat  the  question  becomes  one  of  law,"  in  whicii 
case  a  nonsuit  and  not  a  dismissal  on  the  merits  should  be  granted/-  unless  the 
court  can  say  on  the  whole  case,  as  a  matter  of  law,  that  the  plaintiff  cannot  re- 
cover in  any  event.^^  Wliere  it  seems  probable  that  the  failure  to  offer  the  neces- 
sary evidence  to  establish  a,  demand  was  the  result  of  a  misapprehension,  the  judg- 
ment should  be  one  of  nonsuit.^*     It  is  within  the  sound  judicial  discretion  to  di°- 


but  on  the  trial  it  developed  that  there  was 
no  evidence  to  support  tlie  material  and 
esf^ontial  all'i^gations  of  the  amendments,  it 
was  not  error  to  sustain  a  nonsuit.  Steele 
V.  Georgia  Iron  &  Coal  Co.,  124  Ga.  957,  52 
P.  E.  1038.  Where  the  answer  puts  in  i.ssue 
the  material  allegations  of  the  complaint,  and 
plaintiff  introduces  no  evidence  in  support 
of  his  case,  it  is  not  error  to  enter  judgment 
of  nonsuit  if  no  affirmative  relief  is  sought 
hy  the  answer.  Mills  Xovelty  Co.  v.  Dunbar 
[Idaho]  83  P.  932.  In  New  York,  where 
plaintiff  demurred  to  a  defense  on  the  ground 
of  insufficiency  (Code  Civ.  Proc.  494),  there- 
by admitting  the  facts  alleged,  and  an  order 
sustaining  the  demurrer  was  reversed  on  ap- 
peal without  leave  to  plaintiff  to  withdraw 
tlie  demurrer  and  it  was  never  in  fact  with- 
drawn, defendant  was  entitled  to  a  final 
judgment  dismissing  the  complaint.  Nation- 
al Contracting  Co.  v.  Hudson  River  Water 
Power  Co.,  110  App.  Div.  133,  97  N.  T.  S. 
92. 

8.  In  Idaho  an  action  may  be  dismissed 
or  a  judgment  of  nonsuit  entered,  on  mo- 
tion of  defendant,  when  the  plaintiff  fails  to 
prove  a  sufficient  case  for  the  jury.  Rev.  St. 
1SS7.  §  4354.  Shields  v.  Johnson  [Idaho]  83  P. 
972.  Where  the  only  reasonable  inference  that 
can  be  drawn  from  the  evidence  is  that 
the  deceased  "was  guilty  of  contributory 
negligence,  in  an  action  for  death  of  a  serv- 
ant, a  nonsuit  should  be  granted.  Vinson 
V.  Los  Angeles  Pac.  R.  Co.,  147  Cal.  479,  82 
P.  53.  The  scintilla  rule  of  evidence  has  no 
longer  its  former "  force  and  vigor  in  Ohio, 
and  where  the  probative  value  of  plaintiff's 
evidence  is  so  sliglit  that  a  motion  for  a 
new  trial  would  have  to  be  granted  if  a 
verdict  be  based  upon  it,  it  is  the  duty  of 
the  court  to  grant  a  motion  to  nonsuit  or 
to  direct  a  verdict  for  defendant  at  the 
conclusion  of  plaintiff's  evidence.  MacBride 
V.  Gould,  3  Ohio  N.  P.  (N.  S.)  469.  Where  a 
case  was  withdrawn  from  the  jury,  practical- 
ly nonsuiting  plaintiffs,  it  was  not  fatal  to 
the  judgment  on  appeal,  where  the  evidence 
would  not  have  sustained  a  verdict  for  plain- 
tiffs, under  Code  Civ.  Proc.  §  4  75.  In  re 
Morey's  Estate,  147  Cal.  495,  82  P.  57.  Where 
the  sole  object  of  the  recovery  is  damages, 
a  failure  to  prove  substantial  damages  is  a 
failure  to  prove  the  substance  of  tlie  issue 
and  entitles  defendant  to  judgment  of  non- 
suit (Woodhouse  v.  Powles  [Wash.]  86  P. 
1063);  and  where,  in  an  action  to  enjoin  the 
removal  of  a  boom  from  a  stream,  a  cross 
complaint  was  filed  to  have  plaintiff  enjoined 
from  obstructing  the  stream,  but  it  appeared 
that  defendant  was  not  injured  by  the  ob- 
struction, the  cross  complaint  should  be  dis- 
mi'=sed  without  prejudice  (Winsor  v.  Hanson, 
40   Wash.   423,    82   P.   710). 

9.  Where  a  man  36  years  of  age  was 
struck  on  a  crossing  by  a  brilliantly  lighted. 


car  that  could  be  seen  for  300  feet,  and 
there  was  no  evidence  of  undue  speed  or 
failure  to  give  signals,  a  nonsuit  was  proper. 
Mulvaney  v.  Pittsburgh  R.  Co..  213  Pa.  343, 
62  A.  926.  Where  the  evidence  show^ed  that 
plaintiff,  eighteen  years  of  age,  had  assumed 
the  risks  incident  to  his  employment,  an 
order  of  nonsuit  was  justifiable.  Danisch  v. 
William  Amer  &  Co.  [Pa.]  63  A.  416.  Where 
a  demurrer  to  the  reply  to  an  answer,  which 
set  up  a  former  judgment  sufficient  to  bar 
the  action,  was  sustained,  there  were  no 
further  issues  calling  for  evidence  and  a  dis- 
missal was  proper.  Spring  Hill  Irr.  Co.  v. 
Lake  Irr.  Co.  [Wash.]  85  P.  6.  Where  plain- 
tiff, having  been  ordered  to  cross  defendant's 
track  to  load  cars,  crawled  under  a  train 
standing  there  not  under  defendant's  con- 
trol and  was  injured  by  the  train's  starting, 
nonsuit  was  properly  entered.  Slota  v.  Al- 
bert Lewis  Lumber  &  Mfg.  Co.  [Pa.]  64  A. 
G32.  Wliere  in  an  action  of  trover  it  appear- 
ed that  the  plaintiff  had  parted  with  the 
title  to  the  property,  it  was  not  error  to 
grant  a  nonsuit  at  the  conclusion  of  the 
plaintiff's  evidence.  Hall  v.  Simmons  [Ga.] 
54  S.  E.  751. 

10.  Kearns  v.  Southern  R.  Co.,  139  N.  C. 
470,    52    S.   E.    131. 

11.  Bowen  v.  Farley,  99  N.  T.  S.  20.".; 
Martin  v.  Wermann,  107  App.  Div.  4  82.  95  N. 
Y.  S.  284;  Braunton  v.  Southern  Pac.  Co. 
[Cal.  App.]  83  P.  265.  Where  several  grounds 
of  negligence  are  alleged,  failure  to  prove 
one  is  no  ground  for  nonsuit  or  the  direction 
of  a  verdict  for  defendant.  Cain  v.  Atlantic 
Coast  Line  R.  Co.  [S.  C]  54  S.  E.  244.  Where 
plaintiff  sues  on  two  causes  of  action  and 
the  evidence  tends  to  establish  one  cause 
against  both  defendants,  a  motion  for  non- 
suit as  to  both  is  properly  denied,  althougli 
one  defendant  is  not  connected  by  the  evi- 
dence with  the  second  cause  of  action.  Bar- 
field  v.  Coker  &  Co.  [S.  C]  53  S.  E.  170.  A 
nonsuit  cannot  be  granted  for  lack  of  evi- 
dence to  support  one  count  where  there  are 
several  counts  in  the  declaration.  White  v. 
Wilmington  City  R.  Co.  [Del.]  63  A.  931. 
Where  plaintiff  is  entitled  to  merely  nomi- 
nal damages,  it  is  error  to  enter  a  nonsuit. 
Stokes  v.  Pennsylvania  R.  Co.  [Pa.]  63  A. 
1028. 

12.  Martin  v.  Wermann,  107  App.  Div.  482, 
95  N.  Y.  S.  284.  Judgment  upon  the  insuf- 
ficiency of  tlie  plaintiff's  case  alone  should 
generally  be  as  of  nonsuit,  which  would  leave 
him  the  right  to  renew  his  action  if  so  ad- 
vised. Gates  v.  Union  R.  Co.  [R.  I.]  63  A. 
675. 

13.  Municipal  Court  Act,  Laws  1902.  p. 
1561,  c.  580,  §  249.  Bowen  v.  Farley,  99  N. 
Y.    S.    205. 

14.  Succession  of  Gragard  [La.]  40  So. 
543. 
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miss,  without  prejudice,  a  bill  to  remove  a  cloud  from  the  title  to  real  estate,  when 
it  appears  upon  a  hearing  on  the  bill,  answer,  and  replication,  that  the  merits  can- 
not be  justly  and  equitably  passed  upon  without  evidence  taken.^^  While  the  legal 
sufficiency  of  evidence  is  for  the  court,  the  wedght  of  legally  sufficient  evidence  is  for 
the  jury."  The  reasonableness  of  any  given  rule  or  regulation  adopted  by  a  car- 
rier is  a  question  of  law  for  the  court.^^  A^liere  there  is  some  evidence  tending  to 
support  plaintiff's  case,^^  even  though  supplied  by  the  defendants's  proofs,"  or 
■wlien  the  plaintiff  makes  out  a  prima  facie  case,^*'  or  tlie  evidence  is  conflicting.-^  or 
the  credibility  of  witnesses  is  involved,-'  or  tbere  is  any  reasonable  doubt  in  tlie 


15.  Meffert   v.    Thomas    [Fla.]    40    So.    764. 

16.  Campbell  v.  Everhart,  139  N.  C.  503. 
52    S.    E.    201. 

17.  Pullman  Co.  v.  Krauss  [Ala.]  40  So. 
308. 

18.  Fish  V.  TJtica  Steam  &  Mohawk  Valley 
Cotton  Mills,  109  App.  Div.  326,  95  N.  Y.  S. 
673;  Bowden  v.  Bowden  [Ga.]  53  S.  E.  606; 
Later  V.  Haywood  [Idaho]  85  P.  494;  Me- 
Cowan  V.  Northeastern  Siberian  Co.,  41  Wash. 
675,  84  P.  614;  Zentner  v.  Oshkosh  Gaslight 
Co.,  126  Wis.  196,  105  N.  W.  911;  Archibald 
Estate  V.  Matteson  [Cal.  App.]  84  P.  840. 
A  scintilla  of  evidence  in  favor  of  plaintiff 
Is  sufficient  to  take  the  case  to  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Hall  [Ky.]  94  S. 
M^.  26.  Evidence  tending  to  show  negligence. 
Carter  v.  Western  Union  Tel.  Co.  [S.  C]  53 
S.  E.  539.  A  motion  to  dismiss,  on  the 
ground  that  a  shipper  could  not  sue  on  an 
implied  contract  arising  from  delivery  and 
acceptance  of  goods,  but  must  sue  on  the 
written  contract  contained  in  the  carrier's 
receipt,  was  properly  denied  where  there  was 
evidence  that  the  receipt  was  not  delivered 
until  after  the  goods  were  delivered  and  ac- 
cepted.     Kann  v.  Weir,   95   N.  Y.   S.   584. 

19.  A  refusal  to  nonsuit  plaintiff  for  fail- 
ure of  proofs  is  not  reversible  error  where 
such  proofs  are  afterwards  supplied  by  the 
defendant  during  the  progress  of  the  trial. 
Van  Cott  V.  North  Jersey  St.  R.  Co.,  72  N. 
J.  Lav/,  229,  ,62  A.  407.  Where  defendant's 
evidence  supplied  the  requisite  proofs,  the  re- 
f\!sal  to  grant  a  nonsuit  was  harmless  error. 
Levy  V.  Wolf  [Cal.  App.]  84  P.  313.  Where 
after  denial  of  a  motion  for  nonsuit  defend- 
ant introduced  evidence  which  supplied  de- 
fects in  plaintiff's  proofs,  the  error  in  deny- 
ing tlie  motion  was  waived.  Lyon  v.  United 
Moderns    [Cal.]    83    P.    804. 

20.  Where  the  evidence  in  a  personal  in- 
jury case  showed  that  the  car  was  started 
before  plaintiff  had  a  reasonable  time  to 
get  on,  and  there  ■was  no  evidence  of  con- 
tributory negligence,  it  was  error  to  dismiss 
at  the  close  of  plaintiff's  case.  Silber  v. 
New  York  City  R.  Co.,  99  N.  Y.  S.  837. 
"V\''liere  in  an  action  for  personal  injuries  de- 
fendant demurs  to  plaintiff's  evidence  on  the 
ground  of  his  alleged  contributory  negli- 
gence, it  is  not  error  to  overrule  the  de- 
murrer if  the  facts  justify  a  contrary  con- 
clusion. Electric  U.,  Light  &  Ice  Co.  v. 
Brickell  [Kan.]  85  P.  297.  Where  plaintiff 
complained  of  damage  to  lands  by  the  negli- 
gent flow  of  acids  from  defendant's  tower 
house,  and  the  testimony  sliowed  that  de- 
fendant's employes  constantly  poured  the 
same  on  his  land,  it  was  error  to  direct  a 
nonsuit.  Stokes  v.  Pennsylvania  R.  Co.  [Pa.] 
63   A.   1028.     It   was   error  to   dismiss  an   ac- 


tion for  damages  for  interference  witli  tlie 
easements  of  access,  light,  and  air,  where 
plaintiff's  proofs  showed  liim  entitled  to  some 
fee  damage,  tliougli  he  failed  to  show  any 
diminution  in  rental  value.  Niewenlious  v. 
Manhattan  R.  Co.,  98  N.  Y.  S.  501.  Where  it 
was  sliown  that  defendant  had  received 
goods  and  made  payments  thereon,  that  the 
goods  were  selected  by  defendant  and  his 
wife,  and  the  agreement  of  sale  was  signed 
by  tlie  wife  but  not  liy  defendant  on  account 
of  his  inability  to  go  to  plaintiff's  place  of 
business,  plaintiff  made  such  a  prima  facie 
case  that  it  was  error  to  dismiss  his  com- 
plaint on  the  merits.  Monalian  v.  Campion, 
96   N.  Y.   S.   1019. 

21.  Kramm  v.  Stockton  Elec.  R.  Co.  [Cal. 
App.]  86  P.  738;  Esher  v.  Mineral  R.  & 
Min.  Co.,  28  Pa.  Super.  Ct.  387;  Dossett  v.  St. 
Paul  &  T.  Lumber  Co.,  40  Wash.  276,  82  P. 
273;  Goff  v.  'Philadelphia  [Pa.]  63  A.  431: 
Thomas  v-.  Stickler  [Ky.]  93  S.  W.  648.  Conflict- 
ing as  to  the  terms  of  a  contract.  Belknap  v. 
Belknap  [S.  D.]  107  N.  W.  692.  Error  to 
grant  nonsuit  where  the  evidence  warranted 
the  inference  that  plaintiff's  injuries  were 
due  to  defendant's  negligence,  without  con- 
tributory negligence,  but  was  contradicted 
by  his  physician's  evidence,  which  was  at 
variance  with  his  written  statement.  Festa 
v.  New  York  City  R.  Co.,  95  N.  Y.  S.  595. 
Where  suit  was  brought  on  an  open  ac- 
count, but  it  appeared  on  the  trial  that  there 
was  a  written  contract  which  plaintiff's  evi- 
dence tended  to  show  had  been  fully  per- 
formed, it  was  error  to  grant  a  nonsuit. 
Southern  Printers'  Supply  Co.  v.  Felker 
[Ga.]  54  S.  E.  193,  dist'g  Blue  v.  Ford,  12 
Ga.  45.  Where  there  is  conflicting  evidence 
as  to  the  fact  on  which  plaintiff's  right 
to  recover  depends,  the  court  cannot  dis- 
miss on  the  merits,  under  Municipal  Court 
Act  Laws  1902,  p.  1561,  c.  580,  §  249,  au- 
thorizing dismissal  where  the  court  deems 
plaintiif  not  entitled  to  recover  as  a  matter 
of  law.  Bowen  v.  Farley,  99  N.  Y.  S.  205. 
Where  the  evidence  in  an  action  for  personal 
injuries  was  conflicting  as  to  contributory 
ne<^ligence,  the  jury  could  not  be  restricted 
to  any  assumed  state  of  facts,  Uiough  there 
was  some  evidence  to  support  such  as- 
sumption.    Dodge   V.   Lament    [Iowa]    107    N. 

22.  Goodwin  v.  Sommer,  97  N.  Y.  S.  960. 
Although  several  witnesses  testify  to  certain 
facts  and  but  a  single  witness  contradicts 
them  the  jury  may  believe  the  latter.  Louis-- 
ville,  etc.,  R.  Co.  v.  Hall  [Ky.]  94  S.  W.  26. 
A  case  depending  upon  the  uncorroborated 
testimony  of  plaintiff  is  for  the  jury,  al- 
though uncontradicted.  Mendoza  v.  Levy, 
97  N.  Y.  S.   753. 
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inference  to  be  t]ra^\"n  therefrom,--''  it  is  for  tlie  jury,-*  tlirmgli  the  court  might  deem 
it  its  dut}'  to  set  aside  a  verdict  for  phiintiff  as  against  the  weight  of  evidence.-^ 
A  motion  for  nonsuit  should  not  be  gi-anted  where  the  phiintiff's  evidence  is  suffi- 
cient to  put  the  defendant  to  his  proofs.^®  It  is  for  the  jury  to  say  whether  the 
evidence  is  sufficient  to  overcome  a  prima  facie  case.^'^  It  is  only  where  an  ad- 
mission or  a  statement  made  to  a  jury  will,  as  a  matter  of  law,  preclude  a  party 
from  recovering  upon  his  cause  or  defense  that  the  court  can  withdraw  the  same 
from  the  jun^;-*  and  where  plaintiff,  on  cross-examination,  showed  that  he  was  not 
earning  as  much  at  the  time  of  the  accident  as  he  stated  in  his  complaint,  thougli 
not  contradicted  by  defendant,  the  question  of  tlie  value  of  his  earnings  was  for 
the  jur}'.-''  It  is  not  error  for  the  court  to  omit  to  submit  to  the  jury,  in  support 
of  an  action,  e\'idence  which  is  outside  of  the  pleadings  and  the  issues  raised.'''^  In 
the  submission  of  issues  to  the  jury  it  is  requisite  only  that  they  be  submitted  in 
such  form  as  when  decided  either  way  ilicy  may  be  tlie  basis  of  the  judgment.^^ 
Where,  at  the  close  of  the  evidence,  defendant  moved  to  dismiss  but  made  no  mo- 
tion for  a  directed  verdict,  the  court  reserving  decision  and  a  verdict  being  render- 
ed for  plaintiff,  the  court  could  dismiss  but  could  not  set  aside  the  verdict  and 
direct  one  for  defendant. ''- 

Variance  between  the  pleadings  and  evidence  may  warrant  a  nonsuit.'^  The 
question  of  fatal  variance  between  the  complaint  and  evidence  may  be  raised  by  a 
rnotif)n  to  dismiss  at  the  close  of  plaintiff's  evidence.^*  Failure  to  object  to  the  tes- 
timony when  introduced  does  not  preclude  defendant  from  moving  for  a  nonsuit  on 
the  (n;ound  of  variance.^^ 


23.  Where  reasonable  minds  acting  -with- 
in the  limitations  prescribed  by  law  might 
reach  different  conclusions  from  an  examina- 
tion of  the  evidence.  Campbell  v.  E^•e^l^art, 
139  N.  C.  503,  52  S.  E.  201.  Where  the  testi- 
mony of  the  garnishee  left  it  doubtful 
whether  or  not  he  had  moneys  of  the  de- 
fendant in  liis  hands.  Klein  v.  Cohen,  25 
Pa.  Super.  Ct.  621.  ..Judgment  of  nonsuit  is 
warranted  only  where  the  record  presents 
such  a  state  of  facts  that  all  reasonable 
men  must  arrive  at  the  same  conclusion. 
Tuckett  V.  American  Steam  &  Hand  Laundry 
[Utah]  84  P.  500.  In  a  suit  for  personal 
injuries  a  nonsuit  should  be  refused,'  unless 
the  evidence  reasonably  leads  to  the  con- 
clusion that  the  plaintiff  was  negligent. 
Central  of  Georgia  R.  Co.  v.  Harper,  124  Ga. 
836,    53   S.   E.    391. 

24.  T\'here  the  evidence  presents  a  ques- 
tion for  the  jury,  a  judgment  of  nonsuit 
is  technically  erroneous.  Yates  v.  New  York, 
etc..  R.  Co.,  107  App.  Div.  629,  95  N.  Y.  S. 
4  07. 

25.  Yates  v.  New  York,  etc.,  R.  Co.,  107  App. 
Div.  629,  95  N.  Y.  S.  497.  In  case  of  contradic- 
tions between  the  parties  as  to  the  facts, 
the  case  must  go  to  the  jury,  altliough  a 
verdict  found  for  plaintiff  would  have  to  be 
set  aside.  Schnial  v.  Rothschild,  96  N.  Y.  S. 
179.  Where  the  evidence  v.'as  confUcting  it 
was  improper  for  the  court,  in  setting  aside 
a  verdict  for  plaintiff  because  of  the  insuf- 
ficiency of  the  evidence,  to  dismiss  tlie  com- 
plaint upon  the  merits,  but  it  should  have 
ordered  a  new  trial.  Drake  v.  Baker,  96  N. 
Y.  S.  1057.  Both  the  trial  court  and  the 
appellate  division  have  power  to  set  aside 
a  verdict  contrary  to  the  evidence  and  grant 
a   new    trial,    in    an    action    where    a    nonsuit 


could  not  be  granted,  and  in  case  of  the 
trial  court's  doing  so,  the  appellate  division 
must  do  so.  Fish  v.  Utica  Steam  &  M.  Valley 
Cotton  Mills,  109  App.  Div.  326,  95  N.  Y.  S. 
673. 

26.  Later  v.   Haywood    [Idaho]    85   P.    494. 

27.  Belknap  v.  Belknap  [S.  D.]  107  N.  W. 
692.  Presumption  of  fact  with  evidence  tend-- 
ing  to  rebut  it.  Opet  v.  Denzer  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  118,  93  S.  W.  527. 
Wliere,  in  an  editorial  criticism  of  a  public 
oiBcer,  the  epithets  and  language  used  v/ere 
so  severe  as  to  tend  to  overcome  the  prima 
facie  presumption  of  privilege,  the  case  was 
for  the  jury  and  it  was  error  to  direct  a  non- 
suit. Mulderig  v.  Wilkes-Barre  Times  [Pa.] 
64    A.    636. 

28.  Statements  of  counsel  held  not  to  pre- 
clude tlie  defense  of  ownership  of  the  land. 
Hall  v.   Davidson   [Kan.]    84   P.   556. 

29.  Guvon  v.  Brooklvn  Heights  R.  Co.,  9  7 
N.  Y.  S.  1038. 

30.  Andresen 


Jetter  [Xeb.]  107  N.  W. 
Wright  V.  Gotten,  140  N.  C.  1,  52  S.  E. 
Crecelius    v.    New    York,    100    N.    Y.    S. 


789. 
31. 

141. 

32. 
314. 

33.  Where  the  complaint  proceeds  upon 
tlie  tlieory  of  a  common  carrier's  common- 
law  liability  for  tlie  loss  of  goods,  and  the 
proofs  show  a  special  contract,  the  variance 
is  sufficient  to  justify  a  nonsuit.  Braunton  v. 
Southern  Pac.  Co.  [Cal.  App.]  83  P.  265.  In 
an  action  for  slander,  held  tliat  there  was 
no  such  variance  between  the  ^'ords  cliarged 
find  those  proved  as  to  warrant  a  nonsuit, 
kloths  V.   Hess,   126   Wis.   587,   106   N.   W.   251. 

34.  Allegation  of  negligence  in  starting 
a    car    while    plaintiff    was    boarding    it    and 
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^lotion  for  nonsuit;  effeci.^''' — The  rlifTcrence  between  a  motion  to  Jirot-t  a 
nonsuit  and  to  direct  a  verdict  for  defendant  is  rather  a  matter  of  form  than  of 
substance,  except  that  the  latter  ends  the  litigation.'^  A  motion  for  nonsnit  or  to 
dismiss  the  complaint  must  specify  the  supposed  defects.^*  A^Tiere  voluntary-  non- 
.«nits  are  permitted  by  the  state  practice,  it  is  within  the  discretion  of  a  Federal 
conrt  to  refuse  to  allow  a  nonsuit  at  the  conclusion  of  plaintiff's  evidence,  where  a 
motion  had  been  made  by  defendant  and  sustained  for  a  directed  verdict  on  ac- 
count of  the  insufficiency  of  the  complaint  and  evidence.^®  After  judsrment  ren- 
dered and  removal  of  the  cause  by  writ  of  error,  it  is  too  late  to  dismiss  the  suit  as 
to  a  defendant  improperly  joined.**^  A  motion  to  dismiss  a  bill  for  want  of  equity, 
as  to  certain  defendants,  properly  raised  the  question  whether  as  to  them  the  venue 
was  in  another  county.'*^  A  motion  for  nonsuit  admits  the  truth  of  plaintiff's  ex'i- 
dence*-  and  the  existence  of-  every  fact  which  the  evidence  tends  to  prove,  or  which 
can  be  gathered  from  any  reasonable  view  of  the  evidence*^  when  construed  in  llie 
light  most  favorable  to  him."**  In  New  York  a  decision  on  a  motion  to  dismiss  a 
complaint  may  be  reserved  until  after  verdict.*^  In  entering  a  judgment  of  dis- 
missal for  want  of  service,  the  Judge  should  tind  the  facts  upon  which  his  judgment 
is  based,  and  not  merely  that  the  facts  set  forth  in  the  several  affidavits  are  true.'*'' 
"Where  the  equity  of  a  bill  is  directly  challenged,  a  dismissal  for  want  of  equity  is  as 
proper  in  vacation  as  in  term  time.*^  A  motion  for  nonsuit  is  waived  by  the  subse- 
quent introduction  of  testimony  by  the  mover,^^  unless  the  motion  is  renewed  at 
the  close  of  the  evidence,*^  and  his  right  to  stand  upon  the  motion  is  waived. ^"^ 

Effect  of  dismissal  or  nonsuit J"^ — The  difference  between  a  motion  to  direct  a 
nonsuit  and  a  motion  to  direct  a  verdict  for  defendant  is  rather  a  matter  of  form 


proof  of  an  assault  by  the  conductor  and 
the  violant  ejection  of  plaintiff.  Fiorito  v. 
Interurban    St.   K.   Co.,    95  N.  Y.   S.   528. 

3."».  Kalispell  Liquor  &  Tobacco  Co.  v. 
McGovern   [Mont.]   84  P.  709. 

38.  See  5  C.  L.  1016. 

37.  Huntt  V.  McNamee  [C.  C.  A.]  141  F. 
293. 

3S.  Burrows  Co.  v.  Rapid  Safety  Filter  Co., 
97  N.  Y.  S.  1048.  It  is  error  to  grant  a 
motion  for  nonsuit  %\'hcre  the  record  shows 
no  specification  of  grounds  for  the  motion. 
DeL.eonis  v.  Hammel,  82  P.  34  9. 

39.  Huntt  V.  McNamee  [C.  C.  A.]  141  F. 
293. 

40.  Commissioners  of  Union  Drainage 
Dist.  No.  3  V.  Highway  Com'rs  of  Virgil  & 
Cortland,  220  111.  176,  77  N.  E.  71. 

41.  Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39   So.   555. 

42.  Wagner  v.  V^'edell  [Cal.  App.]  85  P. 
126;  Kramm  v.  Stockton  Elec  R.  Co.  [Cal. 
App.]  86  P.  738;  Volosko  v.  Interurban  St. 
R.  Co.,  99  N.  Y.  S.  484;  Portman  v.  Oppen- 
heim,  99  N.  Y.  S.  537. 

43.  Later  v.  Haywood  [Idaho]  85  P.  494; 
Fox  V.  Myers  [Nev.]  86  P.  793;  Kramm  v. 
Stockton   Elec.   R.   Co.    [Cal.   App]    86   P.   738. 

44.  Biles  V.  Seaboard  Air  Line  R.  Co.,  139 
N.  C.  528^  52  S.  E.  129;  Kramm  v.  Stockton 
Elec.  R.  Co.  [Cal.  App.]  86  P.  738;  Volosko 
V.  Interurban  St.  R.  Co.,  99  N.  Y.  S.  484; 
Tuckott  V.  American  Steam  &  Hand  Laundry 
[Utah]   84  P.  500. 

45.  Under  the  express  provisions  of  Code 
Civ.  Proc.  §  1187.  Zelser  v.  Cohn,  98  N.  Y.  S. 
1078.  Where  after  a  verdict  favorable  to 
plaintiff  the  court  dismissed  the  complaint  on 
the  ground  that   it   had   erred   in   permitting 


plaintiff  to  prosecute  his  action  as  one  on 
contract  instead  of  one  in  tlie  nature  of  a 
creditor's  bill,  plaintiff  was  not  precluded 
from  proving  the  cause  of  action  which  the 
court  finally  determined  was  the  only  one 
he  liad  alleged.     Id. 

46.  Sherwood  Higgs  &  Co.  v.  Sperry  «& 
Hutchinson  Co.,    139  N.  C.   299,   51  S.   E.   1020. 

47.  Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39   So.   555. 

48.  Conine  v.  Olympia  Logging  Co. 
[Wash.]  84  P.  407.  A  submission  of  the 
case  on.  its  merits,  without  a  motion  for  non- 
suit or  order  of  judgment,  is  a  waiver  by 
defendant  of  his  riglit  to  object  to  the  in- 
sufficiency of  tlie  evidence.  Gendron  v.  St. 
PJerre  [N.  H.]  62  A.  966.  Where  a  motion 
for  nonsuit  on  the  ground  of  variance  was 
reserved  by  the  court  and  defendants  then 
introduced  evidence  to  support  issues  raised 
by  affirmative  defenses  and  a  cross  com- 
plaint, they  thereby  waived  the  ruling  on 
the  nonsuit  and  on  appeal  could  raise  no 
questions  except  as  to  matters  connected 
with  their  pleadings.  Franklin  v.  Burris 
[Colo.]    84    P.    809. 

49.  Shields  v.   Johnson    [Idaho]    85   P.   972. 

50.  Conine  v.  Olympia  Logging  Co. 
[Wash.]  84  P.  407.  A  defendant  has  an  un- 
doubted right  to  stand  upon  his  motion  for 
a  nonsuit  and  have  his  writ  of  error,  if  it  be 
refused,  but  he  has  no  right  to  insist  upon 
his  exception  after  having  subsequently  put 
in  his  testi.Tiony  and  made  his  case  upon  the 
merits,  since  the  court  and  jury  have  the 
right  to  consider  the  whole  case  as  made  by 
the  testimony.  Shields  v.  Johnson  [Idaho] 
85   P.    972. 

51.  See  5  C.  L.  1017. 
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than  of  substance,  except  that  the  Latter  ends  the  litigation  if  a  now  trial  is  not 
granted.®-  Wliere  the  court  withdrew  the  case  from  the  Jury,  practically  gTanting 
a  nonsuit,  the  case  presented  substantially  the  same  aspect  as  if,  at  the  close  of  the 
evidence,  the  court  had  directed  a  verdict  against  the  contestants.'^'  A  decree  sus- 
taining a  demurrer  to  the  bill,  allowing  a  specified  time  to  amend,  is  not  final  and 
does  not  ipso  facto  dismiss  the  bill,  but  a  subsequent  order  is  necessary  for  that.^* 
An  order  dismissing  a  cause  so  far  as  the  issue  of  divorce  was  concerned,  but  re- 
taining that  part  designed  to  set  aside  fraudulent  conveyances  of  commimity  prop- 
erty, as  to  the  latter  was  merely  interlocutory.^^  Although  a  dismissal  not  on  the 
merits  may  be  stricken  out,  yet  it  is  a  final  judgment  which  may  terminate  the 
case,''"  and  in  thase  cases  where  a  dismissal  may  be  stricken  out  or  substantially 
altered,  such  action  can  be  taken  only  after  due  notice  to  the  party  whose  rights  are 
affected.^'  The  dismissal  of  a  suit  in  general  terms  does  not,  after  six  months, 
operate  as  a  bar  to  a  second  suit  between  the  same  parties  and  on  the  same  cause 
of  action,  if  not  barred  by  the  statute  of  limitations  applicable  thereto;"^  and  Avhere 
a  valid  writ  of  error  has  been  sued  out  to  reverse  a  jud.srment  of  dismissal,  the 
statutory  period  of  six  months  within  which  a  dismissed  suit  may  be  renewed  so  as 
To  prevent  a  barring  of  the  action  by  limitation  does  not  run  pending  such  writ  of 
error.''*  In  Arkansas,  if  an  action  be  commenced  within  the  statutory  limitation 
and  the  plaintiff  suffer  nonsuit,  he  may  commence  a  new  action  within  one  year 
thereafter.*'"  A  judgment  of  nonsuit  rendered  by  a  justice  of  the  peace  because 
the  facts  adduced  by  plaintiff  are  insufficient,  not  being  a  trial  on  the  merits,  does 
not  bar  a  subsequent  action  for  the  same  cause,^^  but  the  entry  "Libel  dismissed," 
without  adding  "without  prejudice,"  purports  to  be  a  final  judgment  upon  the 
merits,  and  is  a  bar  to  further  proceedings  upon  the  cause  of  action  set  out  in  the 
libel.''-  Where  one  of  two  defendants  was  not  served  and  suit  against  him  was 
dismissed  and  judgment  rendered  against  the  other  and  a  return  of  nulla  bona  was 
made  on  the  execution  against  him,  plaintiff  was  not  required  to  pay  the  costs  of 
the  first  action  before  beginning  action  against  the  person  not  served,  as  for  want 
of  service  the  former  suit  was  not  begun  against  him.''" 

Setting  aside  order;  reinstating  cause. — ^A  case  dismissed  for  failure  of  a  pai-ty 
to  appear  upon  the  preliminary  call  of  cases  may  be  reinstated  upon  proper  showing.^* 


29.1. 

.■53. 
P.   57. 

54. 


Huntt   V.    McNamee    [C.    C.    A.]    141    F. 
In   re  Morey's   Estate,    147  Cal.  495,  8:; 


Bledsoe    v.    Jones    [Ala.]    40    So.    111. 

55.  Michael  v.  Michael  [Tex.  Civ.  App.] 
14   Tex.  Ct.  Rep.  562,   91  S.  W.   239. 

r,6.  Karrick  v.  Wetmore,  25  App.  D.  C. 
415.  A  dismissal  or  discontinuance,  though 
not  a  final  determination  of  the  controversy, 
is  a  final  ending  of  that  particular  suit.  Liv- 
ingston V.  New  England  Mortg.  Sec.  Co. 
[Ark.]  91  S.  W.  752.  An  order  dismissing 
a  cause  without  costs  for  want  of  prosecu- 
tion is  a  final  order  disposing  of  the  case 
and  not  a  mere  striking  of  it  from  the 
docket.  Green  v.  Union  El.  R.  Co.,  118  111. 
App.    1. 

57.     Karrick    v, 
415. 

.■>S.  Hackney  v.  Asbury  &  Co.,  124  Ga. 
67S.  52  S.  E.  886.  Civ.  Code  1895,  §  37^6,  pro- 
viding that  if  a  plaintifE  be  nonsuited,  or 
discontinue  or  dismiss  his  case,  and  recom- 
mence within  6  months,  the  second  suit  shall 


Wetmore,    25    App.    D.    C. 


-tand,  as  to   limitation,  upon  the  same   foot- 
ng  as  the  first,  has  no  application.     Id. 

59.  Seaboard  Air  Line  R.  Co.  v.  Randolph 
[Ga.]    55   S.    E.   47. 

60.  Kirby's  Dig.  §  5083.  Where  plaintiff 
in  a  suit  to  foreclose  a  mortgage  suffered 
nonsuit,  but  caused  a  summons  to  be  issuc-d 
and  served  on  defendants,  that  was  equiva- 
lent to  the  beginning  of  a  new  suit  within 
the  statute.  Livingston  v.  New  England 
Mortg.  Sec.  Co.  [.A.rk.]  91  S.  W.  752. 

61.  Smith  v.  Superior  Ct.  [Cal.  App.]  84  P. 
54. 

62.  Where  plaintiff  prior  to  the  beginning 
of  the  trial  moved  a  dismissal  without  pre.1- 
udice,  because  of  inability  to  obtain  a  wit- 
ness, it  was  error  to  dismiss  the  liliel  on  its 
merits.  Roach  v.  Roach,  190  Mass.  253,  76 
N.    E.    651. 

63.  Hackney  v.  Asbury  &  Co.,  124  Ga.  678, 
52    S.    E.    886. 

64.  Affidavits  showing  a  meritorious  de- 
fense and  that  the  party's  counsel  was  en- 
gaged in  another  court  and  could  not  be 
present  when  the  preliminary  call  of  cases 
was  made  were  sufficient  to  entitle  the  party 
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but  wliexe  neither  plaintiff  nor  his  attorney  was  present  when  the  cause  was  reached 
for  trial,  a  dismissal  therefor  should  not  be  set  aside  without  a  shov/ing  of  due  dili- 
o-ence.'^'  Wliere  a  defendant  in  a  mechanic's  lien  suit,  who  had  a  right  to  try  the  is- 
sues between  himself  and  co-defendants,  was  not  served  with  notice  of  trial  and  had 
no  knowledge  of  the  dismissal  of  the  complaint,  the  court  could  relieve  him  by  vacat- 
ing the  dismissal  as  to  him.*''''  An  attorney's  mistake  in  law  or  ignorance  of  facts  is 
not  sufficient  ground  for  vacating  a  judgment  of  dismissal  moved  by  him,''^  and  inad- 
vertence and  ignorance  of  plaintiff's  attorneys  that  a  cause  was  not  on  the  calenclai' 
did  not  excuse  a  failure  to  bring  a  cause  to  trial  for  two  years  and  requirel  the  court 
to  permit  its  further  prosecution.^*  The  dismissal  of  a  bill  to  set  aside  a  dismissal 
of  an  action  at  law  does  not  render  res  adjudicata  a  motion,  in  the  court  which  entered 
the  dismissal,  to  set  it  aside. ^'^  After  the  expiration  of  the  term  the  court  cannot 
reinstate  a  cause  dismissed  after  a  hearing.'** 

Practice  on  appeal?'^ — Eefusal  to  dismiss,"  or  nonsuit,^^  being  discretionary, 
is  not  ordinarily  reviewable  ;^*  but  where,  on  a  special  appearance,  a  motion  to  dis- 
miss is  made  and  overruled,  defendant  may  proceed  with  the  trial  without  losing  his 
right  to  have  the  ruling  reviewed  on  appeal.^^  An  order  dismissing  an  action  on 
plaintift''s  motion,  where  no  counterclaim  was  interposed  and  no  special  reason 
existed  for  refusing  the  dismissal,  cannot  be  appealed  from."®  Where  a  complaint 
was  drawn  on  the  theory  of  defendant's  liability  on  account  of  a  violation  of  the 
labor  law."  and  did  not  allege  the  facts  necessary  to  bring  it  within  the  employ- 
ers' liability  act,  plaintiff's  appeal  was  not  aided  by  request  after  the  nomuit  to 
amend  the  complaint  on  the  gi'ound  that  the  case  was  so  brought  within  the  latter 
act.'^  Parties  having  procured  the  dismissal  of  a  divorce  action  so  far  as  related 
to  the  issue  of  divorce,  on  the  ground  that  no  mandate  had  been  taken  out  after 
final  judgment  in  the  ap]>ellate  court,  they  could  not  complain  of  it  in  subsequent 
proceedings  in  error.'®  An  arbitrary  dismissal  before  trial  of  the  issue  will  be  re- 
versed on  appeal ^^  The  supreme  court  A\dll  not  dismiss  a  case  because  of  a  cessa- 
tion of  the  controversy,  unless  the  cessation  is  sho-wn  by  clear  and  satisfactory 
proof.*^  On  appeal  from  a  judgment  of  dismissal  for  want  of  service,  the  com- 
plaint is  not  properly  before  "the  supreme  court.*-  The  question  presented  on  ap- 
peal from  granting  a  motion  for  a  nonsuit  is  a  question  of  law.*^     In  the  case  of 


to    a   reinstatement    of   his    case.     Doppelt   v. 
Blum,  118   111.  App.   64. 

65.     Poggensee  v.  Feddien  [Neb.]  106  N.  W. 


654. 

66. 
9.5    N 

67. 
129. 

68. 

69. 


Hinkle  v.   Sullivan,   108  App.  Div.   316, 

T.    S.    788. 

Bacon   V.   Mitchell    [N.    D.]    106   N.    W. 


Brown  v.  Gauss.  9.5  N.  Y.  S.  538. 
Grand  Pacific  Hotel  Co.   v.  Pinkerton, 
118    111.    App.    89. 

70.  Gray  v.  Ames,  220  111.  251,  77  N.  E. 
219. 

71.  See   5    C.    L.    1018. 

72.  The  disposition  of  a  motion  to  dismiss 
an  action  for  want  of  prosecution  rests  in 
the  discretion  of  the  trial  court  (Marks  v. 
Keenan  [Cal.]  82  P.  772),  and  its  action  will 
not  be  disturbed  unless  such  discretion  has 
been    grossly    abused    (Id.). 

73.  The  refusal  of  a  compulsory  nonsuit 
is  not  reversible  error.  Morgan  v.  Duquesne 
Borough,    29    Pa.    Super.    Ct.    100. 

74.  The  Federal  supreme  court  has  de- 
clined to  entertain  writs  of  error  on  non- 
suits   (Huntt   V.   McNamee    [C.   C.    A.]    141    F. 


293),  and  has  held  that  the  circuit  courts 
have  no  authority  to  order  a  nonsuit  in  in- 
vitum    (Id.). 

7.5.  Woodard  v.  Tri-State  Milling  Co.  [N. 
C]    55  S.  E.  70. 

76.  Neither  Rev.  Code  Civ.  Proc.  §  440,  nor 
§  462,  authorizes  such  appeal.  Deere  &  W. 
Co.    V.   Hinckley    [S.    D.]    106    N.    W.    138. 

77.  Laws  1897,  c.  415.  p.  467,  §  18.  Suther- 
land V.  Ammann,  98  N.  T.  S.  574. 

78.  Sutherland  v.  Ammann,  98  N.  Y.  S.  574. 

79.  Michael  v.  Micliael  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  562,  91  S.  W.  239. 

80.  Teitelbaum  v.  Scheinert,  99  N.  Y.  S, 
813.  Where  the  trial  court  dismisses  an  ac- 
tion prematurely  on  motion  of  defendant  be- 
fore he  has  rested  and  on  an  issue  not 
raised  by  the  pleadings,  the  supreme  court 
will  not  try  the  case  anew  but  order  a  new 
trial.     Viets  v.   Silver    [N.    D.]    106   N.    AY.    35. 

81.  State  V.  Superior  Ct.,  41  Wash.  450,  83 
P.    726. 

.82.  Sherwood  Higgs  &  Co.  v.  Sperry  & 
Hutchinson   Co.,    139  N.   C.   299,   51   S.    E.    1020. 

83.  Smith  v.  Superior  Ct.  [Cal.  App.]  84 
P«   54. 
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an  involuntary  dismissal  the  appellate  court  Avould  look  into  the  pleadings  and 
facts,  and  if  they  disclosed  a  case  for  the  jur}^,  would  reverse  the  judgment/*  but,  if 
the  nonsuit  were  voluntary,  it  would  be  presumed  that  plaintiff  deemed  his  evi- 
dence insufficient,  and  in  order  to  secure  reinstatement,  or  reversal  of  an  order 
denying  reinstatement,  it  must  appear  that  other  evidence  had  been  discovered  to 
strengthen  his  case.^^  On  review  of  an  order  of  dismissal  or  nonsuit  the  plaintiff 
is  entitled  to  have  his  testimony  taken  as  trne^®  and  given  its  most  favoralale  con- 
struction in  his  favor.^^  Where  the  trial  judge  dismissed  the  complaint,  but  on  ap- 
peal by  the  defendant  the  appellate  court  rendered  judgment  partly  in  favor  of 
plaintiff,  it  should  have  reversed  the  judgment  of  the  trial  court  and  remitted  the 
case  for  entry  of  a  proper  judgment.®^  "VMiere  no  bill  of  exceptions  is  filed,  an  ap- 
23eal  from  an  order  of  dismissal  will  be  dismissed.** 

DISCOVERY   AXD   INSPECTION. 


§    1.     DIsooveo'   In   Equity    (1167). 

§  2.  Production  nnd  luispeotion  of  Books 
and  Psipers  or   Survey  of  Property   (1168). 

§  3.  Examination  or  Interrogation  of  Par- 
ty Before  Trial  (1170). 


§   4.     Pliysieal  Examination  to  Prenare  for 
Trial    (1173). 


This  article  does  not  deal  with  the  taking  of  depositions/  for  use  as  evidence 
at  the  trial,^"  nor  with  examinations  of  parties  during  the  trial,®^  nor  during  pro- 
ceedings supplementary  to  execution,^^  nor  with  the  power  of  a  court  to  compel  a 
contumacious  witness  to  answer,**^  nor  with  interrogatories  under  the  admiralty 
rules.''* 

§  1.  Discovery  in  equity.^^ — Statutes  providing  for  the  production  and  in- 
spection of  books  or  papers  in  actions  at  law  do  not  divest  courts  of  equity  of  their 
inherent  power  to  grant  discovery  in  aid  of  such  actions  when  the  statutory  remedy 
is  insufficient.^®  The  p)roceeding  is  a  personal  one  to  be  enforced  against  the  per- 
son decreed  to  make  the  discovery.''^  As  in.  other  cases  of  resort  to  equity  it  must 
appear  that  there  is  no  adequate  remedy  at  law."*  A  party  is  entitled  to  a  dis- 
covery of  such  facts  or  documents  in  the  possession  or  control  of  his  adversarv  as  are 


S4.  Sanchez  v.  Atchison,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  439,  90  S.  W. 
«89. 

85.  A  mere  statement  that  plaintiff  has 
a  good  cause  of  action  which  he  can  sub- 
stantiate by  additional  evidence,  without 
setting  out  such  testimony,  is  insufficient. 
Sanchez  v.  Atchison,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    14    Tex.   Ct.    Rep.   439,    90    S.    W.    689. 

86.  Silber  v.  New  York  City  R.  Co.,  99 
N.  Y.   S.   837. 

87.  Rawson  v.  Silo,  99  N.  Y.  S.  934;  Brooks 
V.    International   R.   Co.,   98   N.    Y.   S.    765. 

88.  Brown   v.   McKie    [N.    Y.]    78    N.   E.    64. 

89.  A  motion  to  dismiss  for  the  reason 
that  the  petition  shows  the  action  to  be 
local  and  originating  in  another  state  is  a 
motion  to  dismiss  and  not  a  demurrer,  so 
that  an  order  granting  it  is  not  reviewable 
without  a  bill  of  exceptions.  Hawthorn  v. 
Alexander  [Mo.  App.]   91  S.  W.  444. 

90.  See  Depositions,  7  C.  L.  1129. 

91.  See  Trial.  6  C.  U   1731. 

02.  See  Supplementary  Proceedings,  6  C. 
I..  1.586. 

93.  See  Contempt,  7  C.  L.  74  6;  Witnesses, 
«    C.    L.    1975. 

94.  See  Admiralty,  7  C.  L.  34. 


05.     See   5   C.   L.    1019. 

90.  Garden  City  Sand  Co.  v.  People  118 
111.  App.  372.  Kurd's  111.  St.  §  9,  c.  51, 'held 
inadequate  as  it  does  not  give  complainant 
the  right  to  inspection  or  examination  be- 
fore trial.     Id. 

97.  Extra  territorial  service  not  suffi- 
cient. V^^'allace  v.  United  Elec.  Co.,  211  Pa 
473.    60    A.    1046. 

98.  Adequate:  Alleged  impossibility  of 
the  United  States  to  state  when  or  by  whom 
timber  on  the  public  domain  was  wrong- 
fully cut  and  converted  did  not  show  neces- 
sity for  discovery  and  accounting  in  equity, 
in  view  of  the  law  providing  for  the  exam- 
ination of  defendants,  and  U.  S.  Rev  St. 
§  724  (U.  S.  Comp.  .St.  1901,  p.  583),  provid- 
ing for  the  production  of  books  and  writ- 
ings in  actions  at  law.  United  States  v.  Bit- 
ter Root  Development  Co.,  200  U.  S.  451,  50 
Law.  Ed. . 

Inadequate:  Discovery  as  to  contents  of 
an  agreement  a^  to  the  liability  of  defend- 
ants on  a  promissory  note  allowed,  where 
defendants  by  their  conduct  had  created  un- 
certainty so  as  to  render  a  remedy  at  law 
inadequate.  Enochs  v.  Mississippi  Bank  & 
Trust    Co.     [Miss.]     39    So.    529. 
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material  and  necessary  to  make  out  his  own  case,^"  but  this  right  does  not  extend  to 
a  discovery  of  the  manner  in  which  the  case  of  the  adverse  party  is  to  be  established 
or  of  evidence  relating  exclusively  to  the  opponent's  case.^  A  bill  of  discovery  will 
not  lie  where  the  matter  sought  to  be  disclosed  wiW  tend  to  incriminate  the  respond- 
ent,^ nor  can  it  be  used  as  a  mere  pretense  to  confer  equity  jurisdiction,'  but  where 
equity  has  jurisdiction  of  the  case,  it  may  authorize  a  discovery  in  connection  there- 
with whether  or  not  a  bill  could  be  maintained  for  discovery  alone.*  In  a  bill  of 
discovery  only  it  is  not  necessary  to  allege  that  only  by  discovery  can  the  demand  be 
sustained,^  but  in  one  for  discovery  and  relief,^  the  demand  being  properly  one  at 
law,  it  must  be  alleged  that  discovery  is  indispensable  to  a  recovery/  '^Hiere  com- 
plainant's bill  is  one  for  relief  by  decree,  a  waiver  of  answer  under  oath  does  not 
waive  the  right  to  a  discovery.®  An  insufficient  reference  to  the  main  action  may 
bo  oln'iated  by  amendment.® 

Nature  of  remedy  and  right  thereto.^^ — The  power  to  compel  the  production  or  in- 
spection of  books  and  writings  of  the  adverse  party  to  enable  one  to  prepare 
for  trial  is  inherent  in  courts  of  cqv.ity  and  now  commonly  conferred  upon  courts 
of  law  bv  virtue  of  statutory'  enactments. ^^  It  will  not  be  exercised  however  except 
for  cogent  reasons,  especially  in  tlie  case  of  corporations,^-  hence  the  inspection 
must  be  shown  to  be  necessar}'-,^^  the  particular  documents  containing  the  material 


s^   ^.     Production  and  inspection  of  tool's  and  papers  or  survey  of  properiy. 


99.  Plaintiff  did  not  show  that  conductor's 
report  of  accident  on  street  car  was  neces- 
sary and  related  to  his  case.  Ex  parte 
Schoepf  [Ohio]    77  N.   E.   276. 

1.  Attempt  to  discover  manner  of  defense 
in  personal  injury  case  against  electric  car 
company.  Ex  parte  Schoepf  [Ohio]  77  N.  E. 
276. 

2.  Would  not  lie  to  compel  production  of 
libelous  article  and  require  defendant  to  dis- 
close the  persons  who  dictated  the  article  to 
him  and  procured  him  to  publish  it.  Noyes 
V.  Thorpe  fN.  H.]  62  A.  787.  See  Witnesses, 
6    C.    L.    1975. 

.3.  On  theory  that  equity  having  .iurisdic- 
tion  for  purposes  of  discovery  will  also  grant 
relief.  Larkey  v.  Gardner  [Va.]  54  S.  E. 
SS6.  A  discovery  which  is  merely  incidental 
to  the  main  relief  sought  will  not  be  granted 
where  there  is  no  right  to  the  main  relief. 
Cannot  be  used  as  mere  pretense  to  give 
equity  jurisdiction.  Discovery  refused  where 
there  was  no  right  to  accounting.  Elk 
Brewing  Co.  v.  Neubert,  213  Pa.  171,  62  A. 
7S<2.  Discovery  refused  where  complainant 
had  no  riglit  to  accounting.  Brown  v.  Equi- 
table Life  Assur.  Soc,  142   P.   8.35. 

4.  Where  equity  had  jurisdiction  to  en- 
join a  trespass,  it  could  authorize  a  dis- 
covery as  to  defendant's  profits  wliether  the 
bill  could  be  maintained  for  discovery  alone 
or  not.  Coleman  v.  Elliott  [Ala.]  40  So. 
666. 

5.  Full  relief  in  equity  not  being  asked 
but  only  aid  in  an  action  at  law.  Larkey  v. 
Gardner  [Va.]  54  S.  E.  886.  For  the  req- 
uisites of  a  bill  of  discovery,  see  Fletcher 
Eq.  PI.  &  Pr.  §   809. 

6.  For  distinction  bet^veen  bill  of  dis- 
covery and  bill  for  discovery  and  relief, 
see    5    C.    L.    1019,    n.    8. 

7.  Larkey   v.   Gardner    [Va.]    54    S.    E.   886. 
Bill   for  discovery  and  relief,  alleging  that 

defendant    was    indebted    to   complainant    on 


two  bonds  in  defendant's  possession,  that 
complainant  did  not  remember  the  amounts 
thereof  and  so  could  not  sue  on  them  or  re- 
cover possession  at  law,  held  insiiffiolent  for 
failure  to  aver  that  discovery  wa.s  indis- 
pensable. Larkey  v.  Gardner  [Va.]  54  S. 
E.    886. 

8.  Where  bill  was  for  accounting  and 
foreclosure  of  mechanic's  lien.  Utah  Const. 
Co.   V.  Montana  R.  Co.,   145  F.   981. 

9.  Where  bill  for  discovery  in  action  for 
libel  stated  the  nature  of  the  action,  tlie 
names  of  the  parties,  the  term  of  court,  and 
where  the  action  was  pending,  it  was  not 
demurrable  for  failure  to  set  out  a  legal 
cause  of  action  in  aid  of  wliich  the  dis- 
covery was  sought.  Xoyes  v.  Tliorpe  [N. 
H.]   62  A.  787. 

10.  See    5    C.    L.    1019. 

11.  Complainant  in  suit  for  accounting 
and  foreclosure  of  mechanic's  lien  held  en- 
titled to  books  and  papers  necessary  to 
establish  his  cause  of  action.  Utah  Const. 
Co.  V.  Montana  R.  Co..  145  F.  981. 

12.  While  an  employee  would  be  entitled 
to  examine  one  of  defendant'.'?  officers  for  the 
purpose  of  preparing  for  trial  in  an  action 
to  recover  comnnssions  and  to  have  the  books 
produced  by  subpoena  duces  tecum  to  enable 
the  officers  to  testify,  he  was  not  entitled 
to.  inspection  of  the  books  for  that  purpose. 
Harbaugh  v.  Middlesex  Securities  Co.,  110 
App.  Div.  633,  97  N.  Y.  S.  350. 

13.  Petition  for  examination  of  plaintiff's 
books  in  preparation  for  trial,  stating  tliat 
it  was  necessary  to  discover  what  services 
were  rendered  by  plaintiff  to  a  codefendant, 
held  insufficient  where  petitioner  was  at- 
torney for  the  other  defendant  and  it  did  not 
appear  that  the  otlier  defendant  had  lack  of 
knowledge.  Ferguson  v.  Bien,  97  N.  Y.  S. 
9S6.  Showing  l^eld  sufficient  to  entitle  com- 
plainant to  inspect  books  and  papers  neces- 
sary in  _suit  to  foreclose  mechanic's  lien  and 
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evidence  must  be  pointed  out/*  and,  upon  inspection  being  granted,  it  must  not  ex- 
tend beyond  the  cecessities  of  the  case.^^  Inspection  is  however  granted  with  much 
freedom  in  case  of  a  fiduciary  relation  betAveen  the  parties.^^  A  statute  merely  au- 
thorizing the  inspection  and  taking  of  copies  of  books  or  writings  does  not  confer 
authority  to  order  the  production  of  the  documents  in  court.^'^  An  order  is  not  jus- 
tified as  against  one  not  connected  with  the  case.^®  So  called  "fishing  expeditions" 
are  not  allowed/"  and  disclosure  of  privileged  matters  cannot  be  required.-"  Re- 
fusal to  comply  with  a  valid  order  must  be  accompanied  by  a  sufficient  excuse.^^ 

The  survey  of  property  belonging  to  the  adverse  party  and  involved  in  the  case 
is  allowed  by  statute  in  some  states.-^ 

Proceedings.'^^ — In  some  jurisdictions  the  application  may  be  made  by  motion 
supported  by  affidavit;^*  in  others  an  order  for  inspection  must  be  made  on  peti- 
tion.-°  In  any  event  the  necessity  of  the  inspection  must  appear^^  and  the  docu- 
ments desired  must  be  plainly  described."     In  the  absence  of  statute  defendant 


for  accounting.  Utah  Const.  Co.  v.  Montana 
R.  Co.,  145  F.  9S1.  In  suit  by  stockholders  to 
set  aside  alleged  fraudulent  transfer  of  the 
corporation  property,  plaintiff  held  entitled 
to  inspection  of  evidences  of  the  transfer  and 
minute  books  of  corporation  in  order  to  pre- 
pare for  trial.  Snyder  v.  De  Forest  V^'ire- 
less  Tel.  Co.,  99  N.  Y.  S.  644.  Where  plaintiff 
Avas  entitled  to  receive  a  certain  per  cent  of 
defendant's  net  profits  for  acting  as  superin- 
tendent, he  was  entitled  to  inspect  defend- 
ant's books  to  determine  the  amount. 
Thomas  v.  V^^aite  Co.,  99  N.  Y.  S.  297.  That 
plaintiff  had  formerly  had  access  to  the 
books  did  not  bar  his  right  (Id.),  nor  the  fact 
that  he  had  become  a  business  competitor 
(Id.). 

14.  In  suit  to  set  aside  alleged  fraudulent 
transfer  of  the  corporation  property,  plain- 
tiff held  not  entitled  to  examine  generally 
all  the  corporation  books  of  account  on 
mere  statement  that  all  the  books  contained 
entries  material  to  proof  of  his  case  with- 
out showing  the  grounds  thereof.  Snyder  v. 
De  Forest  Wireless  Tel.  Co.,  99  N.  Y.  S.  644. 
It  must  appear  that  the  books  or  documents 
sought  contain  matter  which  would  aid  the 
petitioner  in  preparing  for  trial.  Not  shown. 
Ferguson  v.  Bien,   97  N.  Y.   S.  986. 

15.  Affidavit  held  not  to  justify  order  for 
production  of  the  general  records,  books, 
and  documents  of  a  corporation,  where  the 
main  question  at  issue  was  as  to  the  au- 
thority of  an  employe  to  make  a  contract, 
no  necessity  for  all  such  docum.ents  being 
shown.  Wood  v.  Mott  Iron  Works,  99  N.  Y. 
S.    677. 

16.  Where  plaintiff  was  to  receive  a  cer- 
tain per  cent  of  the  defendant's  net  profits 
for  superintending  its  flre  proof  construction, 
thus  forming  sort  of  a  quasi  partnership 
arrangement,  plaintiff  held  entitled  to  in- 
spect defendant's  books  almost  as  a  matter 
of  right  to  enable  him  to  prove  his  claim. 
Thomas    v.    M'aite    Co.,    99    N.    Y.    S.    297. 

17.  Order  erroneous  under  Code  §  578, 
which  directed  plaintiff  to  deposit  books, 
etc.,  with  the  clerk  and  allow  them  to  re- 
main two  weeks.  Mills  v.  Biscoe  Lumber  Co., 
139  N.  C.  524,   52   S.  E.   200. 

IS.  Order  for  Inspection  of  books  of  cor- 
poration not  justified  as  against  one  not 
shown    to    be    an   officer   or   director   of   the 
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corporation.     Snyder  v.   De   Forest   Wireless 
Tel.    Co..    99   N.   Y.    S.    644. 

19.  The  clause  in  §  5247,  Rev.  St.  1906, 
"which  he  may  be  compelled  to  produce  as 
evidence,"  must  be  construed  in  connection 
with  §  5289,  Rev.  St.  1906,  and  is  limited  to 
evidence  pertinent  to  the  issue  in  cases  and 
under  circumstances  where  a  party  might 
heretofore  have  been  compelled  to  produce 
the  same  by  the  ordinary  rules  of  proceed- 
ing in  chancery.  Ex  parte  Schoepf  [Ohio] 
77  N.  E.  27C.  See  Discovery  in  Equity,  ante, 
§  1.  Motion  for  inspection  of  books  and 
papers  necessary  for  prosecution  of  suit  for 
accounting  and  to  foreclose  mechanic's  lien 
granted  as  against  objection  that  it  was  a 
"fishing  expedition,"  where  made  merely  to 
enable  complainant  to  prove  allegations  al- 
ready made.  Utah  Const.  Co.  v.  Montana  R. 
Co.^  145   F.   981. 

20.  In  an  action  against  a  street  railway 
company,  the  conductor's  report  of  an  acci- 
dent, sent  to  the  claim  agent  and  to  be  used 
by  the  company  for  settlement  or  defense, 
■was  privileged  and  could  not  be  discovered. 
Ex    parte    Schoepf    [Ohio]    77    N.    E.   .276. 

21.  Affidavit  that  since  making  of  order 
to  sho'w  cause  in  contempt  proceedings  for 
failure  to  produce  the  books  of  a  corporation 
affiant  had  not  had  possession  or  control 
of  any  of  the  books,  that  he  had  been  unable 
to  comply  with  order  to  produce  them,  and 
that  they  were  in  the  hands  of  another  per- 
son, held  too  indefinite  and  evasive.  Methe- 
any  v.  Perkins  [Mich.]  12  Det.  Leg.  N.  851, 
106  N.  W.  147. 

22.  Section  372,  p.  107,  of  the  court  and 
practice  act  of  Rhode  Island  passed  in  1905, 
requiring  a  defendant  to  allow  a  reasonable 
inspection  of  his  premises,  applies  to  actions 
at  law  for  personal  injuries  in  a  Federal 
court  within  the  state.  Mills  v.  Providence 
Belting  Co.,  145  F.  447.  Does  not  violate 
any  constitutional  privilege  of  defendant. 
Id. 

23.  See    5   C.   L.    1020. 

24.  Utah  Const.  Co.  v.  Montana  R.  Co., 
145  F.   981. 

25.  An  order  for  production  of  books  and 
documents  for  inspection  before  trial,  under 
Code  Civ.  Proc.  §§  803,  805,  must  be  made  on 
petition  and  not  on  affidavit.  Hirshfield  v. 
Rosenthal  &  Co.,  99  N.  Y.  S.  912. 
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cannot  be  required  to  deposit  the  documents  in  the  office  of  the  county  clerk.^^  Tlie 
inspection  of  a  copy  will  not  be  gi-anted  on  motion  for  inspection  of  the  original. ^^ 
WHiere  the  order  is  discretionary  a  second  application  may  be  made  after  a  previous 
refusal.^"     Laches  may  defeat  the  application.^^ 

§  3.  Examination  or  interrogation  of  party  before  trial.^- — The  statutes  of 
many  states  authorize  the  examination  or  interrogation  of  a  party  to  an  action^'' 
before  trial  generally  where  it  is  necessary  to  enable  the  examining  party  to  prose- 
cute or  defend  on  issues  already  made/*  but  sometimes  to  enable  him  to  plead. "^ 


26.  Ferg-uson  v.  Bien,  97  N.  T.  S.  986; 
Snyder  v.  De  Forest  Wireless  Tel.  Co.,  99  N. 
Y.  S.  644;  Thomas  v.  Waite  Co.,  99  N.  Y.  S. 
297;  Utah  Const.  Co.  v.  Montana  R.  Co.,  145  F. 
981. 

27.  Snyd'^r  V.  De  Forest  Wireless  Tel.  Co.. 
99  N.  Y.  G.  644;  Ferguson  v.  Bien,  97  N.  Y. 
s.    :';'-6. 

2S.  Provision  in  order  for  inspection  of 
defendant's  documents  that,  in  default  of 
defendant  allowing  plaintiff  to  inspect  at 
defendant's  office,  defendant  should  deposit 
the  documents  in  the  office  of  the  clerk  of  the 
county  of  New  York,  held  erroneous.  Cald- 
well V.  Mutual  Reserve  Life  Ins.  Co.,  99 
N.   Y.   S.   984. 

NOTE.  Manner  of  inspection  and  custody 
of  documents  in  equity:  Where  a  party  es- 
tablishes his  right  to  inspect  books  in  the 
adverse  party's  possession,  it  is  of  course  to 
grant  the  order  for  inspection,  with  liberty 
to  take  copies.  1  Barbour,  Ch.  Pr.  235;  Hide 
V.  Holmes,  2  Molloy,  372.  The  defendant  may 
seal  up  such  parts  of  the  books,  documents, 
and  papers  as  he  swears  do  not  relate  to  the 
claim  of  the  complainant.  1  Barbour,  Ch.  Pr. 
235;  Campbell  v.  French,  2  Cox,  286;  Dias  v. 
Merle,  2  Paige  [N.  Y.]  4  94;  Gerard  v.  Pens- 
wick,  1  Wils.  Ch.  222.  It  seems  to  be  the  rule 
that,  under  an  order  for  inspection,  the  ex- 
amination may  be  conducted  without  the 
presence  of  the  defendant  or  his  solicitor. 
The  papers  must  be  delivered  into  the  pos- 
session of  the  officer  of  the  court  to  be  open 
to  the  view  of  the  complainant  whenever  he 
pleases,  and  it  will  not  be  a  compliance  with 
the  order  to  deposit  the  papers  in  a  box,  un- 
der lock,  with  a  notice  to  send  for  the  key 
whenever  It  is  wanted.  1  Barbour,  Ch.  Pr. 
235;  Preston  v.  ,  Carr,  1  McClel.  &  Y.  457. 
Where  documents  mentioned  in  a  schedule 
by  the  defendant  are  deposited  in  court  for 
the  inspection  of  the  complainant,  under  an 
order  for  that  purpose,  the  defendant  is  en- 
titled to  have  them  restored  to  him  as  soon  as 
such  Inspection  has  taken  place,  and  the  com- 
plainant is  not  entitled  to  have  them  left 
in  the  custody  of  tlie  clerk  of  the  court,  not- 
withstanding that  it  may  be  necessary  that 
they  should  be  produced  before  the  master 
in  taking  the  account  directed  by  the  decree. 
or  on  the  hearing  of  an  appeal  from  the  de- 
cree. 1  Barbour,  Ch.  Pr.  236;  Small  v.  Att- 
wood,  1  Younge  &  C.  37.  Where  it  is  referred 
to  a  master  to  superintend  the  production 
or  delivery  of  books  and  papers,  all  parties 
interested  may  examine  the  party  producing 
as  to  the  fact  that  the  order  has  been  fully 
and  fairly  complied  with,  and  the  master 
should  allow  a  reasonable  time  to  inspect 
the  books  and  papers  delivered,  and  to  pre- 
pare interrogatories  for  the  examination  ot 
the  party  if  necessary.  Hallett  v.  Hallett,  2 
Paige    [N.    T.]    432;    Gower    v.    Baltinglass, 


Turn.  &  R.   195,  note;  Hoffman,  Mast.  Ch.   11. 
— From  Fletcher  Eq.  PI.  &  Pr.  §   377. 

29.  Motion  for  inspection  of  an  affidavit 
properly  denied  where  original  had  been  de- 
stroyed and  there  was  no  motion  for  in- 
spection of  a  copy  or  proof  of  its  existence. 
Memphis  Trotting  Ass'n  v.  Smathers,  99  N. 
Y.  S.  1057. 

30.  Where  on  appeal  to  him  the  judge  re- 
versed an  order  of  the  clerk  for  the  deposit 
of  books  and  papers  made  under  Code  §  578, 
the  motion  could  be  renewed  and  a  new  or- 
der obtained,  it  being  a  discretionary  mat- 
ter, and  the  order  an  administrative  one  not 
affecting  the  merits.  Mills  v.  Biscoe  Lumber 
Co.,  139  N.  C.  524,   52  S.  B.   200. 

31.  Application  for  order  for  inspection  of 
plaintiff's  books  to  enable  defendant  to  pre- 
pare for  trial  held  too  late  where  cause  had 
been  once  tried  and  a  new  trial  ordered,  and 
it  was  placed  on  day  calendar  and  marked 
"ready."  Ferguson  v.  Bien,  97  N.  Y.  S.  986. 
Inspection  before  trial  denied  on  condition 
that  defendant  stipulate  that  It  will  produce 
the  documents  at  the  trial,  in  view^  of  plain- 
tiff's delay  in  making  application  the  char- 
acter of  the  action,  and  the  fact  that  a  con- 
tract similar  to  the  one  involved  had 
been  previously  construed.  Caldwell  v.  Mu- 
tual Reserve  Life  Ins.  Co.,  99  N.  Y.  S.  984. 

.H2.      See  5  C.  L.   1020. 

33.  Rev.  St.  1898,  §  4096,  as  amended  by 
Laws  1901,  p.  328,  c.  244,  in  effect  makes  the 
examination  of  the  principal  officers  of  a  cor- 
poration defendant  the  examination  of  a 
"party  to  the  action,"  so  that  a  deposition 
taken  in  such  examination  may  be  read  in 
evidence,  though  deponent  is  present  in 
court.  Johnson  v.  St.  Paul  &  W.  Coal  Co., 
126   Wis.   492,    105  N.   W.   1048. 

34.  Where  main  question  at  issue  was  as 
to  the  authority  of  an  employee  of  defendant 
corporation  to  make  a  contract  on  its  behalf, 
an  examination  of  the  officers  of  the  corpo- 
ration was  material  and  necessary  to  show 
the  authority  of  the  employee.  Wood  v.  Mott 
Iron  Works,  99  N.  Y.  S.  677.  Held  proper  to 
allow  examination  of  defendants  and  taking 
of  their  depositions  before  trial  where,  in  an 
action  for  personal  injuries  sustained  a.s  a 
passenger  on  a  car,  the  ownership  and  opera- 
tion of  the  car  was  peculiarly  within  defend- 
ant's knowledge  and  necessary  to  the  cause 
of  action.  Watt  v.  Feltman,  97  N.  Y.  S.  737. 
Plaintiff  in  action  to  recover  commissions 
on  business  transacted  by  defendant  held  en- 
titled to  examine  defendant's  officer  in  order 
to  prepare  for  trial  and  to  have  books,  etc., 
produced  by  subpoena  duces  tecum  to  enable 
the  officer  to  testify.  Harbaugh  v.  Middlesex 
Securities  Co.,  110  App.  Div.  633,  97  N.  Y.  S. 
350.  "Was  not  required  to  have  the  matter 
postponed  until  trial  and  take  risk  that  the 


7  Cur.  Law. 


DISCOVERY  AXD  IXSPECTIO^^   ^  3. 


1171 


The  charter  of  Xew  York  authorizes  the  city  comptroller  to  examine  persons  pre- 
senting claims  against  the  city  relative  to  the  justness  of  the  claims/'^  but  this  right 
exists  only  up  to  the  time  of  the  commencement  of  a  suit  to  recover  such  claim,  after 
which  the  right  to  examine  is  limited  to  that  given  by  the  code  to  examine  a  party 
before  trial.^^  A  demand  upon  a  corporation  defendant  for  copies  of  the  necessary 
documents  is  not  a  condition  precedent/^  and  it  is  not  a  valid  answer  to  an  applica- 
tion that  the  party  can  be  reached  by  subpoena  or  would  appear  at  the  trial/^  or 
that  the  applicant  can  procure  the  evidence  from  other  persons.*"  The  examination 
of  a  party  before  trial  or  the  production  of  his  books  or  papers  will  not  be  authorized 
merely  to  enable  one  to  acquire  information  for  use  in  instituting  proceedings 
against  persons  not  parties  to  the  cause/^  or  merely  for  the  purpose  of  prying  into 
the  defense  to  the  action.*-  One  may  not  be  examined  at  his  own  dwelling  house/^ 
in  the  absence  of  a  waiver  of  the  privilege  of  security.**  The  examination  must  be 
confined  to  eliciting  information  necessary  in  preparation  for  trial,*^  and  free  from 
any  incriminating*®  or  privileged  character.*'^  The  answers  must  be  responsive  to 
the  interrogatories,**  except  where  the  statute  otherwise  provides.*'^     The  party  ex- 


books  be  removed  beyond  the  jurisdiction  of 
the  court.     Id. 

35.  Rev.  St.  1898,  §  4096,  authorizing  ex- 
amination of  adverse  party  in  any  action  or 
proceeding  before  issue  joined  to  enable  tlie 
party  to  "plead,"  is  not  limited  to  a  com- 
plaint, answer,  or  reply,  but  extends  to  a 
"claim"  in  defense  of  a  proceeding-  in  aid  of 
an  action  or  defense,  including  examination 
of  a  plaintiff  who  has  brought  a  proceeding 
for  the  inspection  of  defendant's  books,  etc., 
before  the  filing  of  a  complaint  as  authorized 
by  §  4183.  Ellinger  v.  Equitable  Life  Assur. 
Soc,  125  Wis.  643,  104  N.  ^\'.  811.  Circuit 
Court  Rule  19,  §  5,  subd.  1,  providing  that  an 
order  to  show  cause  on  application  for  in- 
spection of  books,  etc.,  shall  stay  all  pro- 
ceedings "in  the  action"  of  the  party  against 
whom  made,  does  not  bar  the  party  resist- 
ing the  application  from  the  right  to  ex- 
amine the  applicant  otherw^ise  than  as  a 
witness  at  the  trial,  as  authorized  by  Rev. 
St.   1898,   §  4096.      Id. 

36.  Under  Greater  New  York  Charter  §  149 
(Laws  1901,  p.  50,  c.  466),  "persons  present- 
ing claims"  includes  officers  of  a  corporation 
claimant.  In  re  Grout,  105  App.  Div.  98,  %i 
Civ.   Proc.    R.    231,    93   N.   Y.    S.    711. 

37.  Limited  to  examination  under  Code 
Civ.  Proc.  §§  390,  391.  In  re  Grout,  105  App. 
Div.  98,  34  Civ.  Proc.  R.  231,  93  N.  Y.  S.  711. 

.  3S.  To  right  to  examine  before  trial.  Ja- 
cobs V.  Mexican  Sugar  Refining  Co.,  98  N. 
Y.  S.  541. 

39.  Under  Code  Civ.  Proc.  §  870,  as  amend- 
ed by  Laws  1904,  p.  1693,  c.  696,  and  §§  872, 
873,  by  whicli  the  "deposition"  of  any  party 
may  be  taken  before  or  dui-ing  the  trial 
where  the  testimony  is  nece.s.sary  and  ma- 
terial. Goldmark  v.  U.  S.  Electro-Galvaniz- 
ing Co.,  97  N.  Y.  S.  107S. 

40.  Goldmark  v.  U.  S.  Electro-Galvanizing 
Co.,  97  N.  Y.  S.   1078. 

41.  Not  to  find  out  whether  stockholders 
not  parties  were  indebted  to  a  company  and 
the  extent  of  such  liability.  In  re  Great 
Northern  Const.  Co.,  100  N.  Y.  S.  564. 

43.  Examination  souglit  held  not  to  be  for 
purpose  of  prying  into  defense  but  to  enable 
plaintiff  to  establish  his  cause  of  action 
where,    in    action    for    specific    performance. 


plaintiff  alleged  necessity  for  setting  aside 
fraudulent  conveyances  of  the  land,  and  ask- 
ed for  trusteeship  and  accounting.  McKenna 
V.  Tully.  109  App.  Div.   598,   96  N.  Y.  S.   561. 

43.  Violates  common  law  and  constitution- 
al right  to  immunity  from  unreasonable 
search  and  seizure.  McSwane  v.  Foreman 
[Ind.]   78  N.   B.  630. 

44.  Privilege  of  preventing  invasion  of 
his  dwelling  not  waived  because  the  party 
absented  himself  on  the  day  fixed  for  his 
examination  and  locked  the  house.  McSwane 
V.  Foreman   [Ind.]    78  N.  E.  630. 

45.  In  an  action  by  stockholders  in  a  cor- 
poration against  it  and  another  company  to 
annul  tlie  cancellation  of  a  lease  by  the  lat- 
ter to  the  former,  an  order  for  examination 
of  the  former  before  trial  held  too  broad  for 
authorizing  examination  into  operation  of  the 
plantation  by  the  latter  after  the  cancella- 
tion, since,  if  the  lease  was  unlawfully  can- 
celled, there  could  be  an  accounting  later. 
Jacobs  V.  Mexican  Sugar  Refining  Co.,  98  N. 
Y.  S.  541.  In  an  examination  under  the  New- 
York  charter  of  persons  presenting  claims 
against  the  city,  only  such  questions  can  be 
asked  by  the  comptroller  as  in  good  faith  ap- 
pear to  be  necessary  to  enable  him  to  deter- 
mine whether  he  will  settle,  and  such  as  are 
competent  and  material  to  a  determination 
of  the  justness  of  the  claims.  Comptroller 
not  entitled  to  examine  officers  of  corpora- 
tion presenting  claim  for  electricity  as  to 
formation  of  corporation,  value  of  property, 
etc.,  wiiere  he  denied  any  contract  and  as- 
serted liability  only  on  quantum  meruit.  In 
re  GroCtt,  105  App.  Div.  98,  34  Civ.  Proc.  R. 
i.^1,    93   N.   Y.    S.    711. 

40.  Defendant  could  not  be  compelled  to 
give  names  of  persons  who  procured  him  to 
publish  a  libelous  article.  Noyes  v.  Thorpe 
[N.   H.]    62   A.   787. 

47.  In  an  examination  for  the  purpose  of 
enabling  plaintiff  to  frame  his  complaint  in 
an  action  for  slander,  defendant  could,  not 
be  compelled  to  give  statements  made  by  him 
to  the  prosecuting  attorney  or  grand  jury 
while  investigating  a  cliarge  against  plain- 
tiff, the  latter  having  no  cause  of  action  for 
slander  in  such  case.  Schultz  v.  Strauss 
[Wis.]   106  N.  W.  1066. 
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amined  cannot  invoke  restrictions  upon  the  examination  interposed  merely  for  the 
protection  of  others.^**  Where  the  ordinary  contempt  proceedings  do  not  apply,-"'^ 
the  method  of  compelling  disclosures  is  generally  regulated  by  the  various  statutes 
under  which  the  examination  is  had.^^  Interrogatories  will  not  be  tali:en  as  con- 
fessed unless  refusal  to  answer  is  contumacious  or  deliberate.^* 

The  doctrine  of  laches  can,  of  course,  have  no  application  under  a  statute 
authorizing  an  examination  before  or  during  the  trial.^*  Under  a  statute  providing 
for  examination  on  affidavit  to  the  judge,  it  is  error  to  grant  an  application  made  to 
the  court.^^  In  the  absence  of  statute  the  witness  cannot  be  required  to  make  and 
file  written  answers  and  serve  a  copy  on  the  applicant's  attorney.'*^  An  order  re- 
fusing an  examination  before  trial  is  appealable  in  some  states  as  an  order  refusing 
a  provisional  remedy."'^ 


48.  In  re  Knickerbocker  Steamboat  Co.. 
139  F.   713. 

49.  Under  Rev.  St.  1895,  arts.  2293,  2296, 
providing  that  tlie  party  examined  as  a  -wit- 
ness upon  interro52:atories  may,  in  answer  to 
the  questions,  state  any  matter  connected 
with  the  case  and  pertinent  to  the  issues, 
matters  pertinent  to  the  issues  may  be  stat- 
ed, though  they  are  not  responsive  to  the 
Interrogatories.  Sparks  v.  Taylor  [Tex.]  14 
Tex.  Ct.  Rep.  506,  90  S.  W.  485.  The  party 
examined  need  not  notify  the  opposite  party 
that  he  intends  to  state  matters  not  respon- 
sive (Id.),  nor  need  the  examining  party  be 
present  to  entitle  the  other  to  state  such  mat- 
ters (Id.). 

50.  Where  on  application  for  the  examina- 
tion of  E  and  H  before  trial  the  order  limit- 
ed the  examination  to  transactions  between 
plaintiff  and  H,  the  restriction  was  merely 
to  prevent  a  direct  examination  concerning 
the  affairs  of  B  with  a  view  to  ascertaining 
•whether  applicant  had  a  cause  of  action 
against  E,  and  did  not  enable  H  to  refuse  to 
disclose  facts  necessary  to  enable  plaintiff 
to  frame  his  complaint  against  H,  though 
the  examination  might  incidentally  develop 
facts  showing  a  cause  of  action  against  E. 
In  re  Sands,  98  N.  Y.  S.  459. 

51.  See  Contempt,  7  C.  L.  746;  Witnesses,  6 
C.  L.  1975. 

52.  Section  150  of  Civ.  Code  Prac,  penal- 
izing, upon  affidavit  filed,  the  failure  of  a 
party  to  answer  interrogatories  attached  to 
the  pleading  under  §  140,  by  considering  the 
claim  admitted,  does  not  apply  where  the 
deposition  of  the  party  to  whom  such  inter- 
rogatories are  addressed  is  taken  relative  to 
the  matter  in  question.  Huntstaerry  v. 
Smith's  Adm'r  [Ky.]  90  S.  W.  601.  Under 
Rev.  St.  1898,  §  4096,  as  amended  by  Laws 
1901,  p.  32S,  c.  244,  authorizing  the  examina- 
tion of  a  party  his  agent  or  employer  as  an 
adverse  witness  before  trial,  and  §  4097,  pro- 
viding that  upon  the  refusal  of  witness  to 
testify  liis  pleadings  may  be  stricken,  it  is 
discretionary  with  the  court  to  strike  the 
pleadings  and  its  action  will  not  be  disturb- 
ed in  the  absence  of  abuse.  Eastern  R.  Co. 
V.  Tuteur  [Wis.]  105  N.  W.  1067.  Ballinger's 
Ann.  Codes  &  St.  §§  6009,  6013,  providing  for 
the  filing  of  interrogatories  for  the  discovery 
of  "facts  and  documents,"  the  interrogatories 
to  be  answered  by  tlie  adverse  party  under 
penalty  of  having  his  pleadings  stricken  and 
judgment  entered  against  him,  and  §  6047. 
providing    for    the   inspection   of    books   and 


papers,  do  not  give  a  cumulative  remedy, 
and  failure  to  annex  documents  to  answers 
given  under  §  6009  does  not  justify  inflicting 
the  penalty  prescribed  by  §  6013,  the  purpose 
of  §  6009  being  merely  to  enable  a  party  to 
discover  the  existence  and  w^hereabouts  of 
documents  in  order  that  they  might  be  had 
at  the  trial  or  obtained  for  inspection  under 
§  6047.  Lawson  v.  Black  Diamond  Coal  Min. 
Co.  [Wash.]  86  P.  1120.  Under  Ballinger's 
Ann.  Codes  &  St.  §  6013,  authorizing  the 
striking  of  the  pleadings  of  a  party  failing 
to  answer  interrogatories  filed  under  §  6009, 
and  the  entry  of  judgment  against  him,  a 
party  who  invokes  this  penalty  must  show 
that  his  adversary  has  failed  to  discover 
facts  material  to  the  support  of  the  action  or 
defense.  Id.  The  statute  does  not  deprive 
of  property  without  due  process  where  dis- 
covery is  sought  as  to  all  the  issues  as  a 
failure  to  answer  may  be  treated  as  an  ad- 
mission of  the  facts  in  relation  to  which  the 
discovery  is  sought.  Id.  Where  answers  to 
interrogatories  under  §  6009  are  deemed  in- 
sufficient, the  court  should  fix  a  time  within 
which  further  answers  may  be  filed  in  order 
that  the  time  of  default  for  failure  to  file 
may   be    definitely   known.     Id. 

53.  Motion  to  take  as  confessed  overruled 
where  defendant  was  advised  by  attorney 
and  notary  refused  examination  of  questions, 
but  later  due  effort  was  made  to  have  him 
apppar.  Sanborn  v.  Bush  [Tex.  Civ.  App.J 
14    Tex.   Ct.    Rep.    521,    91   S.   W.    883. 

54.  Code  Civ.  Proc.  §  870,  as  amended  by 
Laws  1904,  p.  1693,  c.  696,  and  §§  872,  873. 
Goldmark  v.  LT.  S.  Electro-Galvanizing  Co., 
97  N.  Y.  S.    1078. 

55.  Code  Civ.  Proc.  §§  870,  872,  providing 
for  examination  before  trial  of  a  party  or 
his  books  and  papers.  Hirshfield  v.  L.  Ro- 
senthal &  Co.,   99   N.   Y.  S.   912. 

5G.  Order  of  discovery  to  enable  plaintiff 
to  file  complaint  held  erroneous  for  direct- 
ing witness  to  answer  questions  in  writing, 
verify  and  file  them,  and  serve  a  copy  on  ap- 
plicant's attorney,  as  the  witness  should  be 
required  to  appear  before  the  court  and  an- 
swer the  questions.  In  re  Sands,  98  N.  Y.  S. 
459. 

57.  An  order  refusing  examination  under 
Rev.  St.  1898,  §  4096.  of  one  who  has  insti- 
tuted proceedings  under  §  4183  for  inspection 
of  documents  before  filing  of  complaint,  is 
appealable  as  an  order  refusing  a  provisional 
remedv.  Ellinsrer  v.  Equitable  Life  Assur. 
Soc,  125  Wis.  643,  104  N.  W.  811. 
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§  4.  Physical  examination  to  prepare  for  trial.^^ — As  to  the  autharity  of  the 
court  to  compel  an  examination  of  a  party,  the  decisions  are  in  conflict.^^  The 
physical  examination  of  a  party  before  trial  is  an  encroacliment  on  the  common-law 
rights  of  litigants,  and  the  power  of  a  court  in  this  respect  must  be  exercised  strictly 
within  the  terms  of  the  statute.*'"  Personal  service  must  be  made  upon  the  party 
sought  to  be  examined.^^  The  New  York  statute  provides  that  if  plaintiff  is  a 
female  she  shall  be  entitled  to  have  the  examination  before  physicians  of  her  own 
sex.«2  The  examination  under  oath  should  be  limited  to  inquiries  as  to  the  nature 
and  extent  of  the  injuries  complained  of,  and  the  place  where,  and  manner  in  which 
they  were  received,  so  far  as  necessary  to  enlighten  the  other  party  as  to  the  na- 
ture and  extent  of  the  injuries."^  In  the  absence  of  statute  a  plaintiff  is  not  bound 
to  submit  to  a  physical  examination  and  the  fact  that  he  refuses  to  do  so  is  not  ad- 
missible in  evidence  as  bearing  upon  his  claim  of  injury.®* 

Discretion;  Disfranchisejient;  Dismissal  and  Nonsuit,  see  latest  topical  index. 

DISORDERIiY  CONDUCT." 

Disorderly  conduct  as  herein  treated  inclades  not  only  the  common  law  offensa 
of  the  breach  of  the  peace,*'®  but  also  violations  of  statutory  acts  prohibiting  specific 
disorderly  conduct,  as  using  profane  language  near  a  private  house  so  as  to  disturb 
the  inmates,"  being  a  person  of  "evil  life,"®«  using  language  calculated  to  produce  a 
breach  of  the  peace,"^  or  doing  acts  generally  tending  to  distui'b  or  endanger  the  pub- 
lic peace. '^°    Where  a  city  otherwise  has  the  power,  it  may  enact  ordinances  denounc- 


58.  Physical  examination  at  trial,  see 
Damages,   7  C.  L.   1029. 

.59.     See  note  5  C.  L.  10  22. 

«0.  Code  Civ.  Proc.  §§  873,  881.  Golden- 
berg  V.  Zirinsky,  100  N.  Y.  S.  251.  Under 
Code  Civ.  Proc.  §§  873,  881,  providing  for  ex- 
amination by  physicians  to  be  appointed  by 
tlie  court,  held  improper  to  direct  that  both 
plaintiff  and  defendant  might  have  a  phy- 
sician of  his  own  clioosing  present  at  the  ex- 
amination. Id.  Under  Code  Civ.  Proc.  §  873, 
providing  for  the  physical  examination  of  a 
plaintift  in  a  personal  injury  case,  by  physi- 
cians to  be  designated  by  the  court,  tlie  or- 
der directing  the  exa'mination  may  not  pro- 
vide for  an  examination  of  the  physicians  be- 
fore the  referee.  Potter  v.  Hammondsport, 
98   N.  Y.    S.    1S6. 

61.  Court  did  not  acquire  jurisdiction  to 
compel  a  nonresident  plaintiff  in  personal 
Injury  case  to  subinit  to  phj'sical  examina- 
tion by  service  of  the  order  upon  the  attor- 
ney. Goldenberg  v.  Zirinsky,  100  N.  Y.  S. 
251.  Plaintiff  not  required  to  submit  to  ex- 
amination while  matter  was  before  the  court 
on   appeal.     Id. 

<S2.  The  provision  in  Code  Civ.  Proc.  §  873, 
that  if  plaintiff  is  a  female  she  shall  be  en- 
tilled  to  have  the  examination  "before"  phy- 
sicians of  her  own  sex,  ineans  an  examina- 
tion by,  and  not  merely  in  the  presence  of. 
physicians  of  her  own  sex.  Potter  v.  Ham- 
mondsport, 98  N,  Y.  S.  186. 

63.  An  order  under  Code  Civ.  Proc.  §  873, 
for  examination  before  trial  of  plaintiff  in  a 
personal  injury  case,  she  to  submit  to  a  phy- 
sical examination  by  pliysicians,  sliould  limit 
the  examination  under  oath  as  above.  Potter 
V.  Hammondsport,  98  N.  Y.  S.  1S6. 


64.  Illinois  Central  R.  R.  Co.  v.  Downs, 
122  111.  App.  545.  For  examination  during 
trial,  see  Damages,  5  C.  L.  904. 

65.  See   5   C.  L.   1024. 

66.  Assault  and  abusive  epithets  in  pub- 
lic place.  Town  of  Neola  v.  Reichart  [Iowa] 
109  N.  W.  5.  Where  one  went  upon  a  gal- 
lery of  a  house  in  the  nighttime  and  rattled 
the  door,  and  on  discovering  that  he  had 
mistaken  the  house  excused  himself,  there 
was  no  breach  of  the  peace.  Garrett  v.  State 
[Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  £63,  91  S. 
'W.  577.  Evidence  of  intoxication  is  admis- 
sible as  bearing  upon  the  probability  of  the 
mistake.     Id. 

67.  Under  Pen.  Code  1895,  art.  334,  no  con- 
viction can  be  had  for  using  profane  lan- 
guage near  a  private  house  without  proof 
that  it  was  used  in  a  manner  calculated  to 
disturb  the  peace  of  the  inmates.  Jones  v. 
State  [Tex.  Cr.  App.]  96  S.  W.  29. 

68.  A  person  playing  a  piano  in  a  house 
of  ill  fame  for  hire  is  not  a  person  of  "evil 
life"  within  the  act  of  Congress  of  July  8, 
1898  (30  Stat,  at  L.  723,  c.  638).  Fields  v. 
District   of  Columbia,   26  App.   D.   C.    70. 

69.  Whether  the  language  used  was  of 
such  a  character  as  was  calculated  to  cause 
a  breach  of  the  peace,  and  whetlier  there  was 
provocation  sufficient  to  excuse  its  use,  is 
for  the  jury.  Error  for  court  to  instruct  the 
jury  that  the  words  alleged  are  opprobrious 
and  abusive  within  the  statute,  and  tliat  a 
given  set  of  facts  would  not  be  a  sufUcient 
provocation  to  justify  tlieir  use.  Fisla  v. 
State,  124  Ga.  416,  52  S.  E.  737. 

70.  The  playing  of  "craps"  by  boys  on  a 
vacant   lot  is   not  an   act   wliicli   disturbs  or 
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ing  specific  disorderly  acts,  although  those  same  acts  constitute  an  offense  against 
the  state.'^  Where  defendant's  acts  and  words  constituted  a  breach  of  the  peace, 
it  was  no  defense  that  he  was  mistaken  as  to  the  place  and  the  person  against  whom 
directed/- 

An  indictment  for  disorderly  conduct  must  charge  facts  bringing  the  case 
clearly  within  the  statute.^^  An  indictment  for  eavesdropping  must  allege  that  such 
acts  were  habitual  and  that  the  conversation  overheard  has  been  repeated  by  de- 
fendant.^*    Defendant's  guilt  must  be  established  beyond  a  reasonable  doubt.'^'^ 

DISORDERLY  HOUSES.'* 

This  topic  includes  only  the  criminal  offense  of  keeping  or  frequenting  a  bawdy 
house  •^'^  the  keeping  of  gaming  houses,"^^  and  the  remedies  against  bawdy  houses  as 
nuisanees,'^^  are  elsewhere  treated. 

In  New  JcTsey  a  place  where  persons  habitually  meet  to  do  acts  in  violation  of 
positive  law  is  a  disorderly  house. *°  A  bawdy  house  is  one  where  persons  of  oppo- 
site sex  meet  for  the  purpose  of  sexual  commerce.*^  Under  the  statute  of  lovra  it 
is  not  necessary  that  a  house  of  ill  fame  be  kept  for  gain.*-  The  character  of  the 
house  may  be  proven  by  reputation,^^  or  by  facts  and  circumstances,**  and  any  evi- 


cndangers  the  public  peace  witliin  Pen.  Code 
§  675.     People  v.  McDermott,   97  N.  Y.  S.  901. 

71.  Under  Code  §  680,  a  city  may  enact 
oi-dinances  prohibiting  assaults,  affrays,  and 
the  use  of  blasphemous  language,  notwith- 
standing those  same  acts  are  prohibited  by 
state  law.  Town  of  Neola  v.  Reichart  [Iowa] 
109  N.  W.  5. 

72.  As  where  he  went  to  the  wrong  house 
and  rattled  the  door  and  threatened  to  kill 
the  inmates.  Garrett  v.  State  [Tex.  Cr.  App.] 
15  Tex.  Ct.  Rep.  263,  91  S.  W.  577. 

73.  An  indictment  under  Pen.  Code  1895, 
art.  334,  providing  that  if  any  person 
shall  rudely  display  a  "pistol  or  other  deadly 
weapon,"  etc.,  he  shall  be  fined,  must  allege 
that  the  gun  displayed  was  a  deadly  weapon. 
Jones  V.  State  [Tex.  Cr.  App.]  96  S.  W.  29.  A 
complaint  charging  that  defendant  disturbed 
the  peace  of  D.  at  a  certain  time  and  place 
by  using  vulgar  and  profane  language,  etc., 
does  not  charge  the  offense  of  disturbing  the 
peace  "in  a  loud  and  boisterous  manner,"  un- 
der Pen.  Code  §  415.  Ex  parte  Boynton  [Cal. 
App.]  82  P.  90.  Neither  does  it  charge  dis- 
turbing the  peace  by  offensive  conduct,  as  it 
does  not  allege  that  the  language  was  of- 
fensive.    Id. 

74.  Indictment  held  insufficient.  State  v. 
Davis,  139  N.  C.   547,  51  S.  E.  897. 

75.  Testimony  of  one  witness  that  defend- 
ant drew  a  revolver,  saying  "Let's  go  and 
shoot  'em  up!"  put  it  back  in  his  pocket  and 
walked  off,  and  that  shooting  was  sul^equent- 
ly  heard  in  the  direction  he  went,  is  insuffi- 
cient to  warrant  conviction  of  disturbing  the 
peace  of  a  town.  Stanclift  v.  U.  S.  [C.  C.  A.] 
139  F.  806. 

76.  See  5  C.  L.  1025. 

77.  See  Indecency,  Lewdness  and  Obscen- 
ity,  5  C.  L.   1776,  as  to  prostitution. 

78."   See  Betting  and  Gaming,  7  C.  L.  434. 

79.  See  Nuisance,  6  C.  L.  827.  See,  also, 
Injunction,    6    C.    L.    6. 

SO.  As  where  loans  are  habitually  made  at 
usurious  rates  of  interest  in  violation  of  the 


statute.     State  v.   Diniant   [N.   J.  Law]    62   A. 
286. 

81.  An  instruction  held  not  to  authorize  a 
conviction  if  either  lewd  men  or  women  re- 
miained  in  defendant's  house  without  a  fur- 
ther finding  that  both  sexes  met  there  for 
immoral  purijoses.  Masli  v.  People,  220  111. 
86,   77   N.   E.   92. 

82.  State  v.  Porter  [Iowa]  107  N.  W.  923. 
Hence  not  necessary  to  prove  that  it  was 
kept  for  gain.     Id. 

83.  The  reputation  of  tlie  defendant  and 
tlie  inmates  of  her  house  for  chastity  is  ad- 
missible to  cliaracterize  the  house,  though 
defendant  has  not  put  her  character  in  is- 
sue. State  V.  Price,  115  Mo.  App.  656,  92  S. 
W.  174.  Under  an  indictment  for  keeping 
a  hovise  of  ill  fame  between  specific  dates, 
a  prior  reputation  is  admissible  where  the 
undisputed  evidence  shows  that  the  house 
under  the  same  management  had  acquired 
the  reputation  which  continued  through  the 
alleged  period.  People  v.  Wheeler  [Mich.] 
12  Det.  Leg.  N.  684,  105  N.  W.  607.  A  jus- 
tice of  the  peace  may  testify  to  the  reputa- 
tion of  the  house  from  discussions  he  had 
heard  between  peace  officers,  and  it  is  not 
objectionable  as  admitting  the  proceedings 
and  records  of  the  justice  court.  State  v. 
Cambron  [S.  D.]  105  N.  VV.  241.  Evidence 
that  the  house  was  one  of  ill  repute  is  not 
sufficient  to  convict,  it  being  necessary  that 
the  liouse  was  of  ill  fame,  was  resorted  to 
for  the  purposes  alleged,  and  was  kept  by 
defendant  or  that  she  aided  in  keeping  it. 
People  V.  Wheeler  [Mich.]  12  Det.  Leg.  N.  684, 
105  N.  W.   607. 

84.  Laws  1903,  c. -154,  p.  179,  permitting 
conviction  upon  reputation,  is  cumulative  and 
does  not  preclude  proof  of  character  by  facts 
and  circumstances.  State  v.  Cambron  [S.  D.] 
105  N.  W.  241.  The  fact  that  men  and  women 
frequent  a  house  in  a  manner  not  recognized 
by  social  custom,  coupled  with  the  ill  fame  of 
such  house  is  very  persuasive  that  the  place 
is  used  for   purposes  of  prostitution   and   in- 
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dence  tending  to  shoAv  the  character  is  admissible.®^  One  may  be  convicted  of  keep- 
ing a  disorderly  house,  although  jointly  maintained  with  another.**'  In  some  states 
the  keeper  of  a  house  of  jn'ostitution  is  liable  for  permitting  an  unmarried  female 
under  eighteen  years  of  age®'^  to  board  therein.*®  In  Michigan  there  is  no  presump- 
tion that  a  married  woman  who  keeps  a  house  of  ill  fame  is  coerced  by  her  hus- 
band.** '  An  indictment  for  keeping  a  house  of  ill  fame  need  not  allege  the  location 
of  the  house/°  but  where  defendant  is  charged  with  permitting  a  house  owned  by 
him  on  a  named  lot  to  be  used  for  immoral  purposes,  it  must  be  strictly  proved."^ 

DissoLUTiox;    Distress;    District  Attorneys;    District  of  Columbia,  see  latest  topical 
index. 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGES.^^ 

An  act  prohibiting  "any  person"  from  disturbing  a  public  school  includes  an 
enrolled  pupil."^  Under  a  statute  making  it  an  offense  to  disturb  persons .  "law- 
fully assembled  for  divine  ser\dce,"  an  assemblage  for  such  purpose  is  sufficient  to 
render  one  disturbing  it  liable,  tho-ugh  no  services  are  in  fact  held."*  In  a  prosecu- 
tion for  disturbing  religious  worship,  testimony  of  a  witness  that  he  ceased  attend- 
ing on  account  of  defendant's  conduct  is  inadmissible.®' 

Ditches;  Dividends;   Division  of  Opinion,  see  latest  topical  index. 

DIVORCE. 


§  1.  Jurisiliotlon  (117G).  Domicile  of 
Complainant  (1176).  Service  of  Process  on 
a  Nonresident  Defendant  (1177.) 

§  2.  Grounds  for  Divorce  (1177).  Deser- 
tion (1177).  Cruel  and  Inhuman  Treatment 
and  Indignities  (1179).  Incompatibility  of 
Temper  (1180).  Drunkenne-ss  (1180).  Con- 
viction of  Crime  (1180).  Adultery  (1180). 
Impotency  (1180).  Vagrancy  (1180).  Fail- 
ure or  Refusal  of  the  Husband  to  Support  the 
Wife  (1181). 

§  3.  Defen.ses  and  Facts  Constituting  a 
Bar  (USD.  Collusion  (1181).  Connivance 
(1181).  Condonation  (1181).  Recrimination 
(1182).     Dissolution   of   the   Marriage    (1182). 


§  4.  Practice  and  Procedure  (1182).  Limi- 
tations (1182).  Pleading  (1182.)  Evidence 
and  Proof  (1183).  Interlocutory  and  Final 
Decrees  (1184).  Dismissal  (1184).  Proced- 
ure Wliere  Husband  Disregards  Order  for 
Temporary  Alimony  (1184).  Rights  of  Co- 
respondent (1185).  Conclusiveness  of  De- 
crees; Vacation  and  Modification  (1185).  Ap- 
peal and  Review  (1186).  ■* 

§  5.  Custody  and  Support  of  Cliildren 
(1186). 

§  6.  Adjustment  of  Property  Rights 
(1189). 

§    7. 

§    8. 


Etffct   of  Divorce   (1100). 
Foreign  Divorces   (1191). 


Scope  of  article. — The  subject  of  alimony  is  given  separate  treatment,^®  though 
the  final  division  of  property  beween  the  parties  is  here  discussed.  Suits  for  annul- 
menf*^  and  for  support  anci  separate  maintenance^*  are  treated  in  connection  with 
other  titles. 


tended  to  be  so  used  by  the  persons  in  charge. 
State  V.  Price,  115  Mo.  App.  656,  92  S.  W. 
174. 

85.  As  wlio  went  there,  as  to  what  they 
were  doing  there,  as  to  other  hacks  being 
there  at  the  same  time,  as  to  the  visits  being 
in  the  nighttime.  State  v.  Cambron  [S.  D.]  105 
N.  W.  241.  Evidence  of  the  sale  of  intoxicat- 
ing liquors  and  the  manner  of  such  sale  is 
admissible  as  showing  the  character  of  the 
house.  Id.  In  view  of  tlie  undisputed  testi- 
mony siiowing  that  defendant  kept  the  house 
of  ill  fame,  held  not  reversible  error  to  admit 
evidence  that  she  kept  a  bank  and  store  ac- 


count under  an  assumed  name.  People  v. 
Wheeler  [Mich.]  12  Det.  Leg.  N.  684,  105  N. 
W.  607.  Evidence  that  defendant  and  one  of 
tlie  inmates  of  the  house  were  found  together 
in  a  hotel  and  of  the  conversation  between 
them  and  witli  tlie  sheriff  who  discovered 
them  was  admissible,  the  convers^ation  being 
in  defendant's  presence,  and  although  the  wo- 
man was  not  indicted.  State  v.  Cambron  [S. 
D.]    105    N.    W.    241. 

86.  State  v.  Cambron  [S.  D.]  105  N.  W.  241. 

87.  Evidence  of  the  prosecuting  witness 
that  she  was  17  years  old,  which  informa- 
tion she  received  from  her  grandmotlier  and 
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§  1.  Jurisdiction.^^ — Jurisdiction  relative  to  divorce  and  alimony  rests  wholly 
upon  statute.^  In  New  Jersey  an  appearance  of  a  nonresident  wife  as  complainant 
by  her  solicitor  is  equivalent  to  jurisdiction  by  "service  of  process"  on  her  and  sup- 
ports a  decree  on  the  cross  bill  for  her  adultery.^  Unless  the  court  has  jurisdiction 
of  the  parties^  and  the  subject-matter,  its  decree  is  void.  While  there  can  be  no 
divorce  from  a  deceased  spouse,  yet  it  is  held  that  the  presumption  of  death  from 
seven  years'  absence  unlieard  of  does  not  arise  to  defeat  divorce.*  Jurisdiction  usu- 
ally depends  upon  the  domicile  of  the  plaintiff  and  not  upon  the  place  of  the  mar- 
riage or  of  the  commission  of  the  offense  against  tlie  marital  relation,^  and  in  case 
of  a  divorce  on  constructive  service,  the  separation  of  domicile  must  have  been  right- 
ful as  against  defendant  spouse,®  but  in  some  states  offenses  committed  outside  the 
jurisdiction  at  a  time  when  neither  of  the  parties  resided  witliin  the  jurisdiction  can- 
not be  relied  upon.''  The  place  of  trial  within  the  state  is  statutory.^  Statutory 
provisions  authorizing  constructive  service  are  strictly  construed.® 

Domicile  of  complainant.^'^ — Bona  fide  residence  of  complainant  in  the  state  for 
the  period  required  by  law  is  a  jurisdictional  prerequisite.^^     The  wife  may  acquira 


aunt,  and  like  testimony  of  the  physician  that 
attended  her  birth,  held  sufficient  to  show 
that  she  was  under  18  years  of  age.  Mash 
V.  People,   220  111.   86,   77  N.  E.   92. 

SS.  In  a  prosecution  for  permitting  an  un- 
married female  under  18  years  old  to  board 
in  a  house  of  prostitution  contrary  to  Crim. 
Code  (1  Starr  &  C.  Ann.  St.  1896,  p.  1228,  c. 
38),  §  3,  par.  7b,  an  instruction  as  to  liability 
of  one  aiding  and  abetting  the  keeping  of  a 
house  of  ill  fame  held  not  to  charge  that 
one  so  aiding  was  guilty  of  the  crime  char- 
ged against  defendant  (Mash  v.  People,  220 
111.  86,  77  N.  B.  92),  nor  objectionable  as  ig- 
noring all  the  elements  necessary  to  war- 
rant a   conviction    (Id.). 

89.  Hence  not  error  to  refuse  a  requested 
instruction  that  the  state  must  disprove  coer- 
cion, there  being  no  evidence  of  coercion  as 
a  fact.  Peopje  v.  "Wheeler  [Mich.]  12  Det. 
Leg.  N.  684,  105  N.  W.  607. 

90.  SulTicient  if  it  shows  the  court's  juris- 
diction by  alleging  that  it  is  within  the 
county.  State  v.  Cambron  [S.  D.]  105  N.  W. 
241. 

91.  Failure  to  prove  that  defendant  own- 
ed a  house  on  such  lot  is  fatal,  altliough 
there  is  proof  that  be  owned  one  on  a  sep- 
arate lot.  Oligschlager  v.  Oklahoma  [G.  C. 
A.]  146  F.  131. 

92.  See  5  C.  L.  1025. 

93.  Laws  1903,  p.  328,  c.  156,  §  12.  State  v. 
Packenham,  40  Wash.  403,  82  P.  597.  Act  held 
not  unconstitutional  as  embracing  more  than 
one  subject.     Id. 

94.  As  •where  one  prevents  a  congrega- 
tion from  entering  the  church  and  they  dis- 
perse without  attempting  services.  Liable 
under  Penal  Code  of  1895,  §  418.  Tanner  v. 
State  [Ga.]  54  S.  E.  914.  Instruction  held 
proper.     Tanner  v.   State   [Ga.]    54   S.   E.   915. 

95.  Bare  conclusion  of  the  witness.  Des- 
kln  v.   State    [Tex.   Cr.  App.]    93   S.  W.  742. 

90.     See  Alimony,   7   C.   L.   104. 

97.  See  Marriage,  6  C.  L.  515. 

98.  See  Husband  and  Wife,  5  C.  L.  1731, 

99.  See  5   C.   L.   1026. 

1.     Cizek  v.  Cizek  [Neb.]  107  N.  W.  1012. 


2.  Storms  v.  Storms   [N.  J.  Eq.]   64  A.   700. 

3.  Haddock  v.  Haddock,    201  U.   S.   562,   50 

Law.    Ed. .     Where,    in   direct   proceeding 

to  set  aside  divorce  decree,  the  evidence 
clearly  and  conclusively  establishes  the  fact 
that  no  service,  actual  or  constructive,  was 
had  on  defendant,  the  decree  will  be  held 
void  and  set  aside.  Rodgers  v.  Nichols  [Okl.] 
S3  P.  923.  Where  plaintiff  went  to  Nebraska 
solely  for  divorce,  and  had  no  residence  tliere 
such  as  is  required  to  give  the  court  juris- 
diction of  him,  and  defendant  was  never  per- 
sonally served,  the  decree  of  divorce  was 
void.     Field  v.  Field,  117  111.  App.   307. 

4.  1  Gen.  St.  p.  1187,  creating  such  pre- 
sumption In  certain  cases,  held  not  to  apply 
in  divorce.  Spiltoir  v.  Spiltoir  [N.  J.  Eq.]  64 
A.  96. 

5.  Residence  of  llbellant  In  state  for  5 
years  gives  court  jurisdiction,  regardless  of 
place  where  offense  was  committed.  Rev. 
Laws,  c.  152,  §  5.  Franklin  v.  Franklin,  190 
Mass.  349,  77  N.  E.  48. 

6.  Haddock  v.  Haddock,  201  U.  S.  562,  50 
Law.  Ed. . 

7.  Adultery  by  husband  in  Pennsylvania 
and  New  York  held  no  ground  for  divorce 
in  Massacliusetts,  wliere  neither  husband  nor 
wife  resided  in  Massachusetts  when  such  of- 
fenses were  committed.  Rev.  Laws,  c.  152,  § 
4.     Clark  v.  Clark    [Mass.]    77  N.   E.   702. 

'8.  Under  Comp.  St.  1903,  ch.  25,  §  6,  the 
district  court  has  jurisdiction  to  hear  and 
determine  an  action  for  divorce  in  any  coun- 
ty in  the  state  where  the  parties,  or  one  of 
them,  reside.  Eager  v.  Eager  [Neb.]  105  N. 
W.  636.  By  Code  Civ.  Proc.  §§  902,  903,  ac- 
tions for  divorce  are  taken  out  of  the  gen- 
eral code  provisions  for  the  prosecution  of 
other  actions  therein  mentioned.  Id.  In  Ne- 
braska, where  plaintiff  resides  in  one  county 
and  defendant  in  another,  the  summons  may 
issue  from  the  county  where  the  plaintiff  re- 
sides and  the  action  is  commenced  to  any 
other  county  in  the  state  where  defendant 
resides.     Id. 

9.  Rodgers  v.  Nichols  [Okl.]  S3  P.  923. 

10.  See  5  C.  L.  1026. 
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a  domicile  apart  from  her  husband's  when  he  has  been  guilty  of  conduct  entitling 
her  to  a  divorce/-  and  where  the  deserted  wife  remains  at  tlie  home  of  the  parties, 
her  domicile  is  not  clianged  by  occasional  visits  to  otlier  states,  where  she  has  no  in- 
tention of  changing  her  place  of  residence.^^ 

Service  of  process  on  a  nonresident  defendant^*  must  be  made  in  the  manner 
prescribed  by  law.^^ 

§  2.  Grounds  for  divorce}^ — Though  general  public  policy  is  opposed  to  the 
gTanting  of  divorces,  where  the  legislature  has  declared  the  policy  of  the  state  by 
enumerating  grounds  for  divorce,  what  shall  constitute  a  cause  therefor  is  no  longer 
a  subject  of  judicial  inquiry,  and  one  who  establishes  a  statutory  ground  by  the  re- 
quired proof  is  entitled  to  relief,  as  in  any  other  civil  action/'  Much  discretion 
must  be  allowed  trial  courts  in  divorce  cases,  and  their  decisions  are  rarely  inter- 
fered with  by  appellate  courts  in  the  absence  of  an  abuse  of  discretion  or  error  of 
law.^® 

In  some  states  courts  will  not  grant  a  divorce  for  a  cause  which  arose  in  an- 
other state  at  a  time  when  neither  of  the  parties  resided  in  the  state  where  suit  is 
brought.^® 

Desertion-^  is  a  ground  of  divorce  when  sho\vn  to  be  willful  and  obstinate,  and 
continuous-^  for  the  statutory  period.^^     Where  a  separation  is  not  originally  a 


11.  Evidence  held  sufficient  to  support 
finding  that  plaintiff  had  been  a  resident  for 
required  period.  'Wilkerson  v.  Wilkerson 
[Cal.  App.]  84  P.  7S4.  V^^here  there  was  no 
proof  that  petitioner,  the  wife,  was  ever  a 
resident  of  the  state,  and  the  husband  liv- 
ed there  a  few  days  with  a  bigamous  wife, 
and  fled  on  being  discovered,  but  was  brought 
back  and  sent  to  prison,  the  petition  -^vas 
dismissed  for  want  of  jurisdiction.  Osiel  v. 
Osiel  [X.  J.  Eq.]  63  A.  54  9.  Evidence  suffi- 
cient that  wife's  domicile  was  bona  fide  and 
for  the  legal  period,  she  having  been  forced 
to  leave  her  husband  and  having  special 
reasons  for  having  come  where  she  did. 
Reed  v.  Reed,  30  Pa.  Super.  Ct.  229.  See,  also, 
Haddock  v.  Haddock,  201  U.  S.  562,  50  Law. 
Ed. and   ante  this  section. 

12.  Wife  held  entitled  to  sue  for  divorce 
in  Massachusetts,  though  husband  lived  in 
New  York,  he  having  committed  adultery. 
Clark  V.  Clark   [Mass.]    77  N.   E.   702. 

13.  Where  plaintiff  resided  at  St.  Louis 
r.fter  her  marriage  with  her  husband,  the 
fact  that,  after  he  deserted  her,  she  left 
the  city  occasionally  for  visits  elsewhere  did 
not  change  her  domicile  and  she  could  sue 
for  divorce  in  l^Iissouri.  Humphrey  v.  Hum- 
phrey, 115  Mo.  App.  361,  91  S.  W.  405. 

14.  See  5  C.  L.   1027. 

15.  Where  process  was  served  on  defend- 
ant in  another  state  where  plaintiff's  affi- 
davit showed  that  he  resided,  the  service 
was  not  void  because  the  affidavit  failed  to 
state  that  service  could  not  be  made  upon 
defendant  "in  the  state."  Paddock  v.  Pad- 
dock [Mo.  App.]  91  S.  W.  398.  Where  wife 
filed  bill  for  divorce  from  bed  and  board  and 
for  custody  of  children,  and  service  was  by 
publication,  an  order  for  publication  being 
served  on  defendant  in  another  state,  and 
the  wife  was  given  the  relief  asked,  after 
proofs  taken,  and  the  amount  of  alimony  fix- 
ed, and  property  of  the  husband  sequestered, 


a  petition  to  set  aside  the  entire  decree  be- 
cause of  no  service  on  defendant  in  the  state 
was  denied.  McGuinness  v.  McGuinness  [N. 
J.  Eq.]   62  A.  937. 

IC.     See  5  C.  L.   1028. 

17.     Wald  V.  Wald  [Mo.  App.]  96  S.  W.  302. 

IS.  Darman  v.  Darman  [Ind.  App.]  7S  X.  B. 
89. 

19.  Rev.  Laws,  c.  152,  5  4.  Clark  v.  Clark 
[Mass.]  77  N.  E.  702.  Where  evidence  war- 
ranted finding  that  wife  had  been  deceived 
by  husband  as  to  adultery  committed  in  Mas- 
sachusetts and  other  states,  and  after  learn- 
ing facts  had  withdrawn  an  earlier  condona- 
tion of  the  offense  in  Massachusetts,  she  •^"as 
entitled  to  rely  upon  the  offense  in  Massacliu- 
setts   as   a   cause   for   divorce.     Id. 

20.  See   5   C.  L.   1028. 

21.  Sterling  v.  Sterling  [N.  J.  Eq.]  63  A. 
548;    Ojserkis   v.    Ojserkis    [N.   J.    Eq.]    62    A. 

:  113.     Where    wife   left   her   husband    and   re- 

'  fused  absolutely  to  return,  the  mere  fact  tliat 

the  husband,  seeking  divorce,  did  not  prod.ice 

the   letters  which  passed  between   them  was 

1  no  reason  for  denying  the   divorce,   when   he 

'  was  not  asked  to  produce  them.     Lamere  v. 

!  Lamere,   41   Wash.   475,    84    P.   26.     Charge   of 

desertion     by     wife     held     supported     where 

plaintiff  was  old  and  blind  and  had  no  means 

except   a  pension   of   $12   a   month,    and    wife 

said   she  did  not  want   to  live  with   plaintiff 

owing    to    the    trouble    they    had    over    tlieir 

children  by  former  marriages.     Bascombe  v. 

Bascombe    [Neb.]    106   N.   W.   468.     Not  .when 

forced    to    leave    by    cruelty.     Daugherty    v. 

Daugherty,  28  Pa.  Super.  Ct.  327. 

Held  Insufficient:  Returning  home  hus- 
band found  house  dismantled  and  wife  gon« 
and  saw  her  but  twice  afterwards.  She 
gave  no  explanation  and  he  testified  that  he 
knew  of  no  cause  why  she  left.  He  volun- 
tarily gave  her  money  after  she  left.  Ol- 
son v.  Olson,  27  Pa.  Super.  Ct.  128. 

22.  In  Illinois  the  two-year  period  of  de- 
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desertion,  it  can  be  converted  into  a  desertion  only  by  a  demand  niade  by  one  party 
in  good  faith  for  the  resumption  of  marital  relations,  and  a  refusal  of  the  other  to 
accede  tliereto.-^  Thus,  where  the  wife  leaves  the  husband,  it  is  his  duty  to  make 
a  bona  fide^*  offer  of  reconciliation  and  to  seek  to  renew  the  matrimonial  status,'^ 
but  a  demand  for  the  return  of  the  wife  is  not  essential  where  the  circimistances 
are  such  as  to  warrant  the  inference  that  such  a  demand  would  be  wholly  ineffec- 
tive.^^ An  offer  of  reconciliation  made  by  a  deserter  is  ineffective,  if  made  after 
the  deseriion  has  become  a  sufficient  ground  of  divorce.^''  Where  parties  intermarry 
secret!}',  agreeing  to  live  separately  for  the  present,  the  separate  living  of  the  hus- 
band will  not  be  a  desertion  of  the  wife  until  she  repudiates  the  agreement  for 
separate  living,  by  offering  to  live  with  him  and  demanding  that  he  support  her.^'^ 
A  demand  for  support  alone  will  not  be  sufficient. ■^'*  The  wife  must  not  condition 
her  return  on  her  husl)and's  willingness  or  ability  to  support  her  better  than  his 
means  or  equal  to  her  wishes.^*'  A  willful  refusal  by  the  wife  to  accompany  the 
hiusband  in  a  change  of  domicile  is  a  desertion  by  her,  unless  the  change  is  plainly 
unreasonable.^^  Some  states  hold  there  may  be  a  desertion  though  the  parties  live 
in  the  same  house.^-  To  establish  a  constructive  desertion  it  must  appear  that  the 
separation  of  the  petitioner  from  defendant  was  justifiable"^  and  not  by  mutual 
agreement.^*     Cruelty  justifying  abandonment  by  the  wife  does  not  consist  in  a 


sertion  required  by  statute  is  computed  by 
excluding  the  first  day  and  including  the  last. 
Trimmer  v.  Trimmer,   117  III.  App.  64. 

23.  Separation  by  husband  held  not  a  de- 
sertion, and  wife  held  not  entitled  to  a  di- 
vorce where  she  refused  to  return  to  him 
except  upon  terms  named  by  her.  Provost 
V.  Provost  [N.  J.  Eq.]  63  A.  619.  Husband 
not  entitled  to  divorce  under  Rev.  St.  1898, 
§  2356,  subd.  7,  authorizing  divorce  ■w^liere 
parties  have  voluntarily  lived  entirely  sep- 
arate for  five  j^ears,  where  the  wife's  separa- 
tion v.'as  originally  caused  by  his  cruel  treat- 
ment, and  he  never  attempted  to  effect  a  rec- 
onciliation, and  her  reason  for  separate  living 
remained  the  same.  Jakubke  v.  Jakubke,  125 
Wis.  635,  104  N.  W.   704. 

24.  Evidence  held  to  show  offer  of  recon- 
ciliation not  made  in  good  faith,  but  to  aid 
in  showing  cause  for  divorce.  Stoneburner 
v.  Stoneburner  [Idaho]  83  P;  938.  Offer  of 
husband  to  provide  liome  for  wife  in  New 
Jersey  held  not  made  in  iK'ood  faith,  and 
hence  her  failure  to  accept  did  not  make  her 
a  deserter.  Grady  v.  Grady  [N.  J.  Eq.]  64  A. 
440.  Merely  sending  letter  to  a  third  person 
to  be  sJiown  the  wife,  wHhout  offering  to 
pay  expenses  back,  or  telling  her  where  he 
w^as,  is  not  a  sufficient  offer  to  receive  the 
wife.  Ojserkis  v.  Ojserkis  [N.  J.  Eq.]  62  A. 
113. 

25-  Sterling  v.  Sterling  [N.  J.  Eq.]  63  A. 
548.  Mere  fact  that  wife  went  to  her  mother 
did  not  constitute  desertion  where  he  did  not 
disclose  his  whereabouts  nor  offer  to  receive 
her  back,  or  try  to  effect  a  reconciliation. 
Ojserkis  v.   Ojserkis    [N.  J.   Eq.]    62   A.    113. 

2«.  Husband  held  not  to  have  proved  that 
wife  had  willfully  deserted  him  for  another 
man  so  as  to  relieve  him  of  duty  to  demand 
her  return.  Sterling  v.  Sterling  [N.  J.  Eq.] 
63  A.   648. 

27.  Stoneburner  v.  Stoneburner  [Idaho]  83 
P.   938. 

28.  McAllister  v.  McAllister  [N.  J.  Eq.]  62 
A.   H31. 


29.  Evidence  held  not  to  sho-R'-  an  offer  by 
wife  to  live  with  husband,  hence  desertion 
not  shown.  McAllister  v.  McAllister  [N.  J. 
Eq.]    62   A.    1131. 

30.  A  claim  by  a  wife  that  her  husband 
has  deserted  her  is  unfounded  where  she  re- 
fuses to  return  to  him  because  he  cannot 
support  her  in  the  way  she  demands.  Pro- 
vost v.  Provost  [N.  J.  Eq.]  63  A.  619. 

31.  Refusal  of  wife  in  England  to  accom- 
pany or  to  come  to  the  husband  in  America, 
held  desertion,  where  the  husband  came  here 
to  better  his  condition  and  that  of  his  family. 
Franklin  v.  Franklin,  190  Mass.  349,  77  N.  E. 
48.  Husband  has  right  to  choose  domicile, 
and  wife's  refusal  to  accompany  him,  with- 
out a  good  reason,  constitutes  an  abandon- 
ment.    Buell  V.  Buell   [Wash.]    84   P.   821. 

32.  Where  wife  refused  to  cohabit  with 
husband  for  two  years,  though  the  two  lived 
in  the  same  house,  in  separate  portions  of 
it,  he  was  entitled  to  a  divorce.  Groves  v. 
Groves  [Miss.]  41  So.  384. 

.33.  Desertion  by  husband  held  not  jnstifie!t 
by  slovenly,  unclean,  and  lazy  habits  of  wife. 
Hunter  v.  Hunter,  121  111.  App.  380.  Where 
agreement  to  live  apart  -was  induced  by 
\vife's  accusation  of  lewdness  against  hus- 
band and  her  statement  that  she  would  see 
him  dead  and  in  hell  before  she  lived  witli 
him  another  year,  and  he  left  her  for  the 
statutory  period  and  made  no  effort  at  rec- 
onciliation, he  was  not  entitled  to  a  divorce 
on  the  ground  of  desertion.  Gray  v.  Gray 
[Tex.  Civ.  App.]  95  S.  W.  46.  The  fact  that 
a  wife  objected  to  her  husband's  being  In  tlie 
saloon  business,  and  said  she  could  not  live 
with  him  if  he  continued  in  it,  does  not  justi- 
fy his  leaving  his  home  and  family,  and 
never  offering  to  resume  his  place  as  husband 
and  father  so  as  to  convert  her  into  a  desert- 
er and  warrant  the  granting  of  a  divorce  to 
him.  This  is  not  desertion  under  Rev.  Civ. 
Code  §  70.  Barrett  v.  Barrett  [S.  D.]  105  N. 
W.  463. 

34.     Must  be  no  agreement.   Olson  v.  Olson, 
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single  act  of  violence.^'  Abandonment  is  a  ground  of  divorce  from  bed  and  board, 
in  Louisiana,  but  it  must  be  made  to  appear  in  the  manner  provided  by  statute.^® 
Cruel  and  inhuman  treatment  and  mdignlties"'^  are  grounds  of  divorce  in  most 
jurisdictions,  though  the  rules  as  to  what  constitutes  such  treatment  vary  in  dif- 
ferent states  and  under  different  statutes.  Cruelty  and  indignities  are  distinct 
grounds  in  Pennsylvania,^^  and  the  cruelty  for  which  a  husband  may  be  divorced 
is  not  the  same  as  that  on  which  the  wife  may  sue.^"  In  Pennsylvania  a  husband 
may  have  a  divorce  when  his  wife  was  cruel  and  barbarous  in  her  treatment  if  it 
also  rendered  his  life  burdensome.*"  Actual  violence  to  the  person  must  be  shown 
in  Alabama,*^  but  in  most  jurisdictions,  while  a  'charge  of  cruelty  may  be  sus- 
tained by  proof  of  personal  violence,*^  such  proof  is  not  essential.  Thus,  threats 
of  violence  and  false  charges  of  criminal  conduct,*^  "indignities,"**  and  a  course 
of  conduct  which  causes  gi'ievous  mental  suffering,*^  or  renders  the  marital  rela- 
tion intolerable,*®  have  been  held  grounds  for  divorce.  Illustrative  facts  insufficient 
to  make  out  statutory  cruelty  have  been  considered  in  cases  below.*^ 


27  Pa.  Super.  Ct.  128.  If  a  wife  abandons  her 
husband  ^vithout  just  cause  and  then  flies 
a  bin  for  divorce  a  mensa  et  thoro  and  aH- 
mony,  and  a  settlement  is  then  made  where- 
by the  husband  gives  the  wife  a  sum  of 
money  and  she  releases  him  and  his  property 
from  all  claims,  though  the  husband,  both 
before  and  after  execution  of  the  contract, 
makes  a  bona  flde  effort  to  induce  the  wife 
to  return,  such  contract  is  not  a  bar  to  his 
suit  for  divorce  on  the  ground  of  abandon- 
ment (Lemmert  v.  Lemmert  [Md.]  63  A.  380), 
since  it  cannot  be  said  to  be  an  acquiescence 
In  the  separation  or  a  condonation  of  the 
wife's  offense   (Id.). 

35.  Lemmert  v.  Lemmert    [Md.]    63   A.  380. 

36.  Three  summonses,  from  month  to 
month,  and  three  notifications  of  judgment. 
Civ.  Code  art.  139.  Van  Horn  v.  Arantes 
[La.]  40  So.  592. 

37.  See    5    C.    L.    1029. 

38.  39.  In  his  case  it  need  not  "endangef" 
his  life  but  only  make  it  "intolerable."  Fay 
V.  Fay,   27  Pa.   Super.  Ct.  328. 

40.  Fay  V.  Fay,  27  Pa.  Super.  Ct.  328. 
Neglect  of  housekeeping  duties  by  wife,  the 
use  to  him  before  children  and  strangers 
of  profane,  abusive,  and  obscene  language, 
and  vile  epithets,  threats,  and  desires  to 
stab  or  poison  him  and  hopes  for  his  death, 
held  to  be  cruel  and  barbarous  and  to  make 
life  burdensome.     Id. 

4t.  In  Alabama  a  charge  of  cruelty  is 
sustained  only  by  proof  of  actual  violence  to 
the  person  attended  with  danger  to  life  or 
health,  or  such  conduct  as  to  cause  a  reason- 
able apprehension  of  such  violence.  Charge 
held  not  sustained  as  required  by  Code  1896, 
§  1487,  especially  as  wife  (plaintiff)  appear- 
ed also  to  be  at  fault.  May  v.  May  [Ala.] 
39    So.    679. 

43.  Divorce  properly  granted  on  ground 
of  extreme  cruelty  where  evidence  showed 
husband  choked  wife  so  that  her  throat  was 
inflamed  and  swollen  for  a  week.  Hays  v. 
Hays   [Neb.]    106  N.  W.   773. 

43.  Continued  threats  of  personal  violence 
by  husband,  and  accusations  of  crime  and 
other  vile  abuse,  held  to  support  petition 
by  wife  for  divorce  on  ground  of  cruelty. 
Griffith  v.  Griffith  [Neb.]  108  N.  W.  981.  An 
unsupported  charge  of  adultery  against  the 
wife   by   the   husband   is   cruel   and   inhuman 


conduct   entitling  her   to   a  divorce.     Barlow 
V.  Barlow  [Ky.]  90  S.  W.  216. 

44.  Where  husband  sustained  intimate 
relations  witli  bad  women,  he  was  held  guilty 
of  indignities  to  tlie  wife  warranting  di\orce, 
tliough  her  charge  of  adultery  was  not 
proved.  Hall  v.  Hall  [Mo.  App.]  93  S.  W. 
315. 

45.  Wife's  conduct  held  extreme  cruelty 
within  Civ.  Code  §  94,  where  she  often  left 
him,  did  not  attend  to  household  duties,  ac- 
cused and  abused  him,  hid  liis  clotlies,  etc. 
Avery  v.  Avery  [Cal.]  82  P.  967.  The  in- 
fliction of  mental  suffering,  as  well  as  of 
bodily  injury,  may  constitute  extreme  cruel- 
ty in  Colorado.  Sess.  Laws  1893,  p.  236,  c. 
80.  Harding  v.  Harding  [Colo.]  85  P.  423. 
V\''here  there  is  evidence  of  cruel  conduct 
from  whicli  mental  suffering  might  reason- 
ably have  resulted,  it  is  not  essential  that 
plaintiff  should  testify  directly  that  such 
mental  suffering  endangered  her  health  or 
life.     Id. 

46.  Evidence  of  husband's  neglect,  abu- 
sive and  coarse  language,  and  indifference 
when  wife  was  i\\,  held  sufficient  to  sup- 
port finding  of  extreme  cruelty.  Harding 
V.  Harding  [Colo.]  85  P.  423.  Habitual  treat- 
ment for  six  months  by  the  husband  as 
indicates  a  settled  aversion  to  his  wife  and 
destroys  her  happiness  and  peace  of  mind 
is  a  ground  of  divorce  under  Ky.  St.  1903,  § 
2117.  Hooe  V.  Hooe  [Ky.]  92  S.  W.  317.  Con- 
duct and  acts  of  husband,  or  such  treatment 
of  the  wife  as  causes  reasonable  appre- 
hension of  personal  violence,  or  produces 
mental  anguisli,  distress,  and  sorrow,  and 
renders  cohabitation  miserable,  and  impairs 
the  wife's  health,  is  cruel  and  inhuman  con- 
duct authorizing  a  divorce  from  bed  and 
board  (Code  1899,  c.  64,  §  6),  though  no  per- 
sonal violence  is  used.  Goff  v.  Goff  [W.  Va.] 
53  S.  B.  769,  Decree  of  divorce  from  bed  and 
board  (preliminary  to  absolute  divorce  a  year 
later)  granted  on  ground  of  defaiuatiou,  ex- 
cesses, and  cruel  treatment  of  wife,  a  woman 
of  refinement,  where  husband  publislied  an 
item  saying  he  would  not  be  responsible  for 
her  debts,  and  it  appeared  he  had  at  times 
been  brutal  toward  her,  and  that  life  with 
him  was  intolerable.  Harrison  v.  Harrison, 
115  La.  817,  40  So.  232.  Evidence  held  to 
support  decree   for  wife   on   the  ground  that 
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Incompatibilihj  of  temper  is  not  a  ground  for  divorce  in  most  states.*^ 

Drunkenness,'^^  when  made  a  ground  of  divorce,  must  be  shown  to  be  habitual 
and  to  have  continued  for  the  statutory  period.^"  One  is  an  habitual  drunkard  who 
has  a  fixed  habit  of  frequently  getting  drunk.'^i  In  Massachusetts,  to  justify  a 
decree  of  divorce  on  the  gi*ound  of  drunkenness,  or  the  excessive  use  of  opiates,  the 
evidence  must  be  such  as  to  warrant  a  finding  that  the  habit  was  gross  and  confirmed 
and  existed  when  the  divorce  proceeding  was  commenced.^^ 

Conviction  of  crime^^  involving  moral  turpitude^*  as  a  ground  rests  partly  on 
the  loss  of  conjugal  rights,^^  and  'hence  a  pardon  after  sentence  does  not  efface  it.^° 

Adult erif  is  a  sufficient  cause  when  established  by  the  quantum  of  proof  re- 
quired. ^^ 

Impotency  is  a  sufficient  cause  in  Massachusetts.^^ 

Vagrancy. — In  Missouri,  proof  that  the  husband  is  a  vagrant  entitles  the  wife 
to  a  divorce.''" 


her  life  with  defendant  had  been  rendered 
intolerable  by  his  constant  abuse,  nngg'ing:, 
and  threats,  and  conduct  showing  disregard 
of  her  riglits  and  lack  of  alt'eetion  for  lier. 
Wald  V.  V\''ald  [Mo.  App.]  96  S.  V^^  302. 
Where  the  Iiusbanil  took  a  young  Tronian  in- 
to his  family  and  the  two  openly  talked 
of  their  love  for  each  other,  and  he  told 
his  wife  he  no  longer  cared  for  her,  such  con- 
duct on  his  part  constituted  cruel  and  in- 
human treatment  warranting  a  divorce  at 
her  request.  Craig  v.  Craig  [Iowa]  105  N. 
W.   446. 

47.  Charge  of  cruel  and  inliuman  treat- 
ment held  not  sustained  wliere  it  appeared 
both  parties  were  sit  fault  and  plaintiff's 
(wife's)  health  or  life  were  never  endanger- 
ed. Olson  V.  Olson  [Iowa]  106  N.  W.  758. 
Judgment  denying  divorce  affirmed  where 
charges  of  cruelty  consisting  of  abuse  and 
assault,  and  reflections  on  plaintilt's  virtue, 
were  not  sustained  by  the  proof.  Luhn  v. 
L,uhn  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  732, 
93  S.  W.  525. 

Where  plaintiff  knerv  T»hen  she  married 
that  her  liusband  was  addicted  to  drink,  was 
an  epileptic  and  a  spendthrift,  she  was  denied 
a  divorce  on  the  ground  of  cruel  and  in- 
human conduct,  when  the  evidence  showed 
that  he  had  become  a  drunkard,  did  not  pro- 
vide for  his  wife  and  son,  and  had  abused 
her  verbally,  and  on  three  occasions  had 
struck  her.  Robertson  v.  Robertson  [Iowa] 
106  N.  W.  166.  Charge  of  extreme  cruelty 
in  overworking  wife,  and  putting  her  in  sana- 
tarium,  not  proved,  the  wife  appearing  to  be 
mentally  deficient.  Hewelt  v.  Hewelt  [Mich.] 
13  Det.  Leg.  N.  4  95,  108  N.  W.  504.  Charge 
of  cruelty  not  proved  where  it  appeared  hus- 
band used  only  such  force  as  was  necessary 
to  keep  wife  from  taking  away  their  child. 
Mills  v.  Mills  [Or.]  83  P.  390.  Proof  that 
■wife  continually  found  fault  with  and  wor- 
ried and  Iiarassed  the  husband  held  not  to 
support  charge  of  extreme  cruelty.  Geisse- 
man   v.   Geisseman    [Colo.]    83    P.    635. 

48.  Olson  v.  Olson  [Iowa]  106  N.  W.  758. 
Divorce  from  bed  and  board  denied  where 
parties  were  both  old  and  feeble,  had  lived 
togetlier  half  a  century,  and  had  tliree  adult 
married  daughters,  no  serious  difficulty  be- 
tween them  being  proved,  but  it  appearing 
that    both    were    irritable    and    possibly    un- 


kind   to    each    other.     Smith   v.    Smith    [La.] 
41  So.  238. 

4f).     See    5    C.    L.    1030. 

50.  Habitual  drunkenness  must  be  shown 
to  have  continued  for  a  year  before  it  is  a 
cause  for  divorce,  under  Rev.  St.  1899,  § 
2921.  McCarthy  v.  McCarthy  [Mo.  App.]  93 
S.  W.  317. 

51.  It  Is  not  necessary  that  he  should 
be  constantly  drunk,  or  sliould  have  more 
drunken  tlian  sober  hours.  Page  v.  Page 
[Wash.]    86    P.    582. 

52.  Decree  of  divorce  allowed  to  stand, 
being  supported  by  proof,  and  libellee  not 
having  proved  that  she  had  given  up  the 
liabit.  Gowey  v.  Gowey  [Mass.]  77  N.  E. 
526. 

53.  See    5   C.   L.    1030. 

54.  Voluntary  manslaughter.  Holloway  v. 
Holloway    [Ga.]    55   S.   E.    191. 

55.  58.  Holloway  v.  Holloway  [Ga.]  55  S. 
E.    191. 

57.  See    5    C.    L.    1029. 

58.  Evidence  insufldcient :  To  prove  adul- 
tery by  wife.  Rogers  v.  Rogers  [N.  J.  Err. 
&  App.]  63  A.  1119.  To  prove  anything 
criminal  In  wife's  conduct,  tliougli  slie  ad- 
mitted she  had  been  indiscreet.  Russell  v. 
Russell  [Neb.]  108  N.  W.  149.  Evidence  held 
insufllcient  because  almost  wholly  confes- 
sions. Michalowicz  v.  Michalowicz,  25  App. 
D.   C.   484. 

Held  sufficient  to  show  that  adultery  of 
husband  was  accompanied  by  public  scandal 
and  disgrace  of  the  wife,  as  required  by 
Spanish  laws  to  sustain  a  divorce,  where  it 
appeared  he  abandoned  his  wife,  excluded 
her  from  his  house,  and  formed  open  illicit 
relations  with  three  other  women.  De  La 
Roma  V.  De  La  Roma,  201  U.  S.  3u3,  50  Law. 
Ed. .  Admission  of  paramour  held  suf- 
ficient without  corroboration,  lie  not  being  of 
that  character  which  requires  it.  Storms 
v.   Storms    [N.   J.    Eq.]    64   A.    700. 

Instructions:  Refusal  to  charge  on  op- 
portunity for  and  inclination  to  adultery 
held  proper  in  view  of  general  charge.  Tal- 
ley   v.    Talley,    29    Pa.    Super.    Ct.    535. 

59.  Where  sexual  intercourse  was  im- 
possible without  causing  the  wife  such  physi- 
cal distress  as  to  endanger  her  health,  and 
the  parties  separated  after  seven  years,  on 
advice  of  a  physician,  the  husband  was  lield 
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Failure  or  refusal  of  the  husband  to  support  the  wife  is  not  a  groiincl  for  separa- 
tion from  bed  and  board  in  Louisiana.,  other  remedies  being  provided  by  law.*'^ 

§  3.  Defenses  and  facts  constituting  a  bar.  Colhision.^^ — An  agreement  be- 
tween the  parties  to  a  pending  suit  for  a  divorce  for  the  collusive  rendition  of  a  de- 
cree therefor  will  defeat  the  action/^  and  it  is  immaterial  that  one  of  the  parties 
may  have  supposed  such  agreement  to  be  free  from  legal  or  moral  wrong.*** 

Connivance  by  one  spouse  in  the  offense  of  the  other,  when  shown,**^  will  also 
bar  relief. 

Condonation^^  is  the  conditional  forgiveness  of  a  matrimonial  offense  consti- 
tuting a  cause  of  divorce, ''^  and,  when  shown,  resto-res  the  parties  to  a  position  of 
equality  in  law.^®  The  forgiveness  is  always  conditioned  on  the  future  good  con- 
duct of  the  forgiven  spouse,"''  and  a  subsequent  commission  of  the  offense  revives 
the  wrong.^*  Cohabitation  with  knowledge  of  infidelity  condones  that  offense,''^ 
but  in  Kentucky,  cohabitation  with  the  husband  after  a  knowledge  of  tlie  fact  that 
he  has  a  loathsome  disease  does  not  bar  the  wife's  right  to  a  divorce."^-  After  con- 
donation by  the  wife  of  adultery  by  the  husband,  he  may  be  divorced  from  her  for 
a  subsequent  similar  offense.'^^  A  separation  agreement  in  settlement  of  the  Avife's 
suit  for  limited  divorce  does  not  condone  her  fault,  she  having  been  the  real  de- 
serter.'^* 


to    be    entitled    to    a    divorce.     S v. 

S [Mass.]     77    N.    E.    1025. 

60.  Rev.  St.  1899,  §  2921.  That  young 
physician,  just  starting,  failed  to  support 
himself  and  wife,  and  had  to  use  his  wife's 
funds,  did  not  prove  him  a  vagrant  within 
the  meaning  of  Rev.  St.  1899,  §  2228.  Galle- 
more  v.  Gallemore,  115  Mo.  App.  179,  91  S. 
W.    406. 

61.  She  may  purchase  necessaries  at  his 
expense,  or  have  him  prosecuted  under  Act 
No.  34,  p.  42,  of  1902.  Van  Horn  v.  Arantes 
[.La.]    40   So.   592. 

62.  See     5     C.    L.     1030. 

63.  Branson  v.  Branson  [Neb.]  107  N.  W. 
1011. 

Evidence  held  not  to  show  collusion  w^here 
wife  abandoned  husband  and  absolutely  re- 
fused to  return.  Lamere  v.  Lamere,  41  Wash. 
475,  84  P.  26.  Where  husband  admitted  wife's 
right  to  divorce  for  cruel  and  inhuman  treat- 
ment, but  agreed  to  make  certain  allowances 
if  the  charge  was  changed  to  nonsupport, 
and  if  the  wife  would  release  her  dower 
rights,  and  this  agreement  was  carried  out 
in  open  court  after  examination  by  the  judge, 
the  decree  ■was  not  invalid  as  collusive, 
fraudulent,  or  against  public  policy.  Schle- 
singer  v.  Klihger,  98  N.  T.  S.  545.  A  col- 
lusive agreement  with  reference  to  divorce 
is  one  by  which  the  parties  agree  to  obtain 
a  divorce  either  by  suppression  of  the  facts 
or  by  manufactured  or  false  evidence.  Where 
an  agreement  only  provides  that  one  party 
will  not  contest,  it  is  not  collusive  but  calls 
for  a  closer  scrutiny  by  tbp  court  of  all  the 
facts,  and  leaves  it  a  matter  for  the  court 
to  consider  in  connection  with  all  the  evi- 
dence adduced.  MacBride  v.  Gould,  3  Ohio 
N.    P.    (N.    S.)    469. 

64,  Branson  v.  Branson  [Neb.]  107  N.  W. 
1011. 

65.  Evidence  held  not  to  show  connivance 
by  husband  in  opium  habit  of  wife,  his  pur- 
chases for  her  after  he  learned  of  the  habit 
being   on   a  physician's   advice   to   wean   her 


Gowey  v.  Gowey 


from  the  habit   gradually. 
[Mass.]    77  N.  E.  526. 

66,   67.      See    5    C.    L.    1030. 

68.  When  a  matrimonial  offense  has  been 
condoned  the  parties  are  restored  to  a  posi- 
tion of  equality,  and  the  offense  is,  in  law, 
blotted  out  as  a  cause  of  divorce.  Talley  v. 
Talley    [Pa.]    64    A.    523. 

And  see  Storms  v.  Storms  [N.  J,  Eq.l.  64 
A.    700. 

69.  Craig  v.   Craig  [Iowa]    105  N.   W.   446. 

70.  Where  husband  continued  cruel  treat- 
ment of  wife  after  she  returned  to  him 
her  return  did  not  constitute  a  condonation. 
Harding  v.  Harding  [Colo.]  85  P.  423.  Where 
husband's  attentions  to  young  woman  were 
continued  and  grew  more  pronounced  after 
the-  wife  forgave  him,  his  original  wrong 
was  revived.  Craig  v.  Craig  [Iowa]  105  N. 
W.    446. 

71.  Infidelity  of  Wife;  Condoned  by  sub- 
sequent cohabitation  with  her  and  husband 
denied  divorce.  Griffith  v.  Griffith  [Neb.]  108 
N.  W.  981.  Where  he  cohabited  with  her, 
after  he  knew  of  her  infidelity  and  immoral 
life,  up  to  within  three  weeks  of  their  sepa- 
ration. McAninch  v.  McAninch  [Iowa]  108 
N.  W.  232.  Husband  who  lives  with  wife  4 
years  after  learning  of  her  adulterous  con- 
duct condones  her  offense.  Hunter  v.  Hun- 
ter,   121    111.   App.    380. 

Husband'-s  offense ;  That  wife  lived  In 
family  homestead  with  husband  after  know- 
ing of  his  adulterous  conduct  held  not  to 
show  condonation  where  she  occupied  a 
separate  room  and  denied  him  cohabitation. 
Mattes  v.  Mattes,  121  111.  App.  400.  Evi- 
dence sufficient  to  shoNv  bigamous  adultery 
condoned  by  wife  after  knowledge.  Storms 
V.    Storms    [N.    J.    Eq.]    64    A.    700. 

72.  Hooe  V.  Hooe  [Ky.]  92  S.  W.  317. 
Where  the  husband  inoculated  the  wife  with 
a  venereal  disease,  her  subsequent  coliabita- 
tion  with  him  was  not  a  condonation  of 
liis  lewdness,  adultery,  and  other  acts,  under 
Ky.  St.  1903,  §  2120,  Muir  v.  Muir  [Ky.]  92 
S.    W.    314. 
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Recrimination^^ — Divorce  is  a  remedy  for  the  innocent  only/"  and  one  who  has 
himself  violated  the  marital  contract  is  not  entitled  to  relief/'  unless  his  offense 
has  been  condoned.'*  One  whose  WTong  was  condoned  is  not  "guilty  of  adultery" 
within  the  New  Jersey  law  denying  a  divorce  on  that  ground  where  both  are  guilty.''^ 
In  some  states  the  recriminatory  charges  must  be  similar  in  nature  or  gravity.**' 
Adultery  of  the  wife,  established  in  an  action  for  divorce  brought  by  the  husl^and. 
where  the  husband  was  denied  relief  on  account  of  his  own  adultery,  will  not  bar  a 
suit  by  the  wife  for  separation.*^ 

Dissolution  of  the  marriage  by  death  if  proved  as  a  fact  is  a  defense.** 

§  4.     Practice  and  proccdure.^^ 

Limitations. — ^^The  general  limitation  statutes  of  Kansas  are  held  not  to  ap- 
ply in  actions  for  divorce.** 

Pleading.^^ — Facts  necessary  to  jurisdiction  must  be  pleaded.*"  Adultery 
should  be  charged  with  such  reasonable  certainty  as  to  time,  place,  and  person,  that 
the  defendant  may  know  the  charge  he  is  called  upon  to  meet.*'  If  the  name  of  the 
person  with  whom  the  adultery  was  committed  is  known,  it  should  be  stated;  if  the 
name  be  unlcnown,  that  fact  should  be  stated.**  The  objection  that  a  complaint  al- 
leging extreme  cruelty  fails  to  allege  specific  acts  of  cruelty  is  waived  where  de- 
fendant answers  to  the  merits  and  fails  to  move  to  have  the  complaint  made  more 
certain.*^     Under  the  ]\Iontana  statute  defining  extreme  cruelty,  grievous  bodily  in- 


73.  In  action  hy  husband  on  ground  of 
adultej-y,  wife  could  not  prove  adultery  by 
him  as  a  bar  where  she  admitted  that  she 
had  condoned  his  offense.  Construing  Act 
Mar.  13,  1815,  §  7.  Talley  v.  Talley  [Pa.] 
64    A.    523. 

74.  Lemmert  v.  Lemmert   [Md.]    63  A.  380. 

75.  See    5   C.    L.    1031. 

76.  Stoneburner  v.  Stoneburner  [Idaho] 
S3   P.    938. 

77.  Husband  not  entitled  to  divorce  on 
ground  of  desertion  where  he  himself  was 
a  deserter  and  his  wife  had  a  good  cause  for 
divorce  on  that  ground.  Stoneburner  v. 
Stoneburner  [Idaho]  S3  P.  938.  Divorce 
denied  where  both  parties  drank  to  excess, 
and  when  intoxicated  abused  each  other. 
Healey  v.  Healey  [Ark.]  90  S.  W.  845.  Both 
parties  held  to  be  in  fault,  and  evidence  held 
not  to  show  acts  warranting  decree  of  di- 
vorce for  either.  Judkins  v.  Judkins  [Neb."] 
107  N.  W.  254.  Divorce  denied  where  both 
parties  were  found  guilty  of  adultery  (3 
Mills'  Ann.  St.  §  1566a),  and  held  error  for 
trial  court  to  award  alimony  and  separate 
maintenance  when  divorce  was  denied.  Elli- 
ott V.  Elliott  [Colo.]  83  P.  630.  Adultery  by 
the  husband  is  admissible.  Talley  v.  Talley, 
29  Pa.  Super.  Ct.  535. 

78.  Act  Mar.  13,  1815,  §  7,  providing  that 
in  a  suit  for  divorce  on  the  ground  of  adul- 
tery the  defendant  may  prove  the  plaintiff 
guilty  of  the  same  offense,  as  a  bar,  does 
not  preclude  the  husband's  suit  if  a  previous 
act  of  adultery  by  him  has  been  condoned 
by  the  wife.  Talley  v.  Talley  [Pa.]  64  A. 
523. 

79.  Storms  v.  Storms  [N.  J.  Eq.]  64  A. 
700. 

SO.  In  Louisiana  a  party  may  be  granted  a 
divorce  though  also  at  fault,  if  the  offenses 
of  the  parties  are  not  of  a  similar  nature 
or  gravity.  Husband  granted  divorce  where 
wife  was  proved  guilty  of  adultery,  though 
he  was  proved  guilty  of  desertion  and  non- 


support.  Van  Horn  v.  Arantes  [La.]  40  So. 
592.  Where  complainant  has  been  guilty  of 
marital  offenses  of  an  enormity  equal  to 
or  greater  than  those  charged  against  de- 
fendant, no  relief  will  be  granted.  No  re- 
lief where  husband  was  charged  with  cruel 
and  inhuman  conduct  and  wife  was  proved 
guilty  of  infidelity.  Stiehr  v.  Stiehr  [Mich.] 
13   Det.   Leg.   N.   427,    108   N.  W.   684. 

81.  Suit  for  separation  is  practically  one 
for  maintenance,  and  wife's  act  does  not  bar 
her  riglit  to  support  where  husband  has  no 
right  to  a  divorce.  Hawkins  v.  Hawkins, 
110  App.  Div.  42,   96  N.  Y.  S.   804. 

82.  Seven'  years'  presumption  held  inap- 
plicable. Spiltoir  V.  Spiltoir  [N.  J.  Eq.]  64 
A.    96. 

S3.     See  5  C.  L.   1031. 

84.  And  there  are  no  special  statutes  ap- 
plicable. CuUison  V.  Cullison  [Kan.]  85  P. 
289. 

85.  See  5  C.  L.   1032. 

86.  Where  petition  did  not  allege  facts  re- 
quired by  Rev.  St.  1899,  §  2924,  the  whole 
proceeding  was  void,  though  evidence  and 
recitals  of  decree  showed  such  facts  to  exist. 
Stansbury  v.  Stansbury  [Mo.  App.]  94  S.  W. 
566.  An  allegation  by  plaintiff  that  "she 
and  defendant  botli  reside  in  Smith  county, 
Texas,  and  that  she  is  -now  and  has  been 
a  bona  fide  resident  citizen  of  Smith  county, 
Texas,  for  more  than  six  months  next  prior 
to  and  immediately  preceding  the  bringing 
of  this  suit,"  held  sufficient  to  give  court 
jurisdiction  under  Rev.  St.  1895,  art.  2978. 
Owens  V.  Owens  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    143,    90    S.    W.    664. 

87.  Complaint  held  sufficient  where  names 
of  cities  where  acts  were  committed  were 
g'iven  and  periods'  during  which  they  were 
committed  were  specified  within  narrow  lim- 
its. Wilkerson  v.  Wilkerson  [Cal.  App.]  84 
P.    784. 

88.  Wilkerson  v.  Wilkerson  [Cal.  App.] 
84   P.   784. 
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inry,  and  bodily  injury  dangerous  to  life,  are  ultimate  facts  whicli  must  be  pleaded."" 
Failure  to  prove  desertion  imder  a  special  charge  does  not  preclude  a  petitioner  from 
proving,  under  a  general  charge,  desertion  for  two  years  previous  to  the  filing  of  the 
petition.^^     Eecrimination  must  be  pleaded.'^- 

While  sejmrate  causes  should  be  separately  pleaded,"^  and  two  causes  warranting 
different  relief  should  not  be  united,^*  such  defects  may  be  ignored  if  not  specifically 
challenged.  Where  a  bill  contains  a  prayer  for  divorce  absolute  and  for  general  re- 
lief, a  decree  of  mere  separation  may  be  gxanted  imder  the  latter  prayer.'-"^ 

\Vliere  acts  subsequent  to  the  filing  of  the  original  pleadings  are  relied  on,  they 
should  be  put  in  issue  by  amendments  to  the  pleadings,^^  but  where  the  court  has 
jurisdiction,  a  departure  from  the  approved  and  proper  practice  will  not  cause  a  de- 
cree for  divorce,  supported  by  the  actual  case  made,  to  be  disturbed. ^^  Where  a  sup- 
plemental answer  is  filed  by  leave  of  court,  charging  adultery  by  the  plaintiff  sub- 
sequent to  the  filing  of  the  original  answer,  defendant  is  entitled  to  a  divorce  upon 
proof  of  the  charge  in  the  supplemental  answer,  without  proving  the  offense  charged 
in  the  original  answer.®^ 

A  cross  bill  is  necessary  only  where  affirmative  relief  is  asked.^''  Though  the 
answer  sets  up-  an  offense  by  the  complainant  as  a  defense,  it  need  not  allege  juris- 
dictional facts  where  the  court  has  already  passed  affirmatively  on  the  question  of 
jurisdiction.^  In  Indiana,  in  an  action  for  temporary  separation,  defendant  may 
file  a  cross  complaint  for  absolute  divorce.^  In  Pennsylvania  the  court  in  discre- 
tion may  receive  an  answer  nunc  pro  tunc' 

A  framed  issue  comprising  both  cruelty  endangering  life  and  indignities  mak- 
ing it  burdensome  may  be  amended  after  submission  so  as  to  present  cruelty  making 
life  burdensome  since  the  new  issue  is  within  the  old.* 

Evidence  and  proof. ^ — Plaintiff  has  the  burden  of  proving  his  case  as  laid  in 
his  pleadings.®  The  matrimonial  offense  relied  on  as  a  ground  of  divorce  cannot  be 
established  by  the  uncorroborated  testimony  of  the  applicant  for  the  divorce.''     Cor- 


89.  Geisseman  v.  Geisseman  [Colo.]  83  P. 
€35. 

90.  Ryan  v.  Ryan  [Mont.]  S4  P.  494.  Un- 
der Civ.  Code  §  134,  a  complaint  which  set 
out  specific  brutal  acts  of  violence,  but  failed 
to  allege  either  that  such  acts  produced 
grievous  bodily  injury  or  that  they  were  re- 
peated and  produced  injury  dangerous  to 
plaintiff's    life,    was    held    insufficient.     Id. 

91.  Grady  v.  Grady   [N.   .J.   Eq.]    64   A.  440. 

92.  Avery   v.   Avery    [Cal.]    82    P.    967. 

93.  A  complaint  which  intermingles  sev- 
eral causes  for  divorce  in  one  paragraph  is 
not  fatally  defective,  but  is  sufficient  to 
sustain  a  decree  if  any  of  the  causes  alleged 
is  supported  by  proof.  Where  complaint  al- 
leged habitual  drunkenness,  personal  in- 
dignities, and  failure  to  support,  it  was  error 
to  construe  the  pleading  as  sotting  up  only 
the  ground  of  drunkenness  and  denying  a 
divorce  on  that  ground.  Page  v.  Page 
[Wash.]    86  P.   582. 

94.  When  a  bill  charges  adultery,  w^ar- 
ranting  absolute  divorce,  and  desertion,  war- 
ranting a  decree  of  separation,  a  general  de- 
murrer thereto  will  be  disregarded.  Differ- 
ent causes  must  be  separately  demurred  to. 
Trough  V.  Trough   [W.  Va.]   53   S.  E.  630. 

95.  Trough  v.  Trough  [W.  Va.]  53  S.  E. 
630. 

96.  Ferguson  v.  Ferguson  [Mich.]  13  Det. 
Leg.    N.    453,    108    N.    W.    682. 


97.  Divorce  properly  granted  where  de- 
fendant filed  an  affidavit  showing  condona- 
tion, and  plaintiff  then  showed  breach  of 
condition  by  defendant  subsequent  to  filing 
of  original  pleadings.  Ferguson  v.  Fergu- 
son [Mich.]  13  Det.  Leg.  N.  453,  108  N.  W. 
682. 

98.  Sodini  v.  SodinI  [Minn.]   104  N.  W.  976. 

99.  1.  Duke  V.  Duke  [N.  J.  Eq.]  62  A. 
471. 

2.  Construing  Act  Feb.  28,  1903,  and  Burns' 
Ann.  St.  1901,  §  1052.  Harrington  v.  Harring- 
ton   [Ind.  App.]    75   N.   E.    1082. 

3.  Daugherty  v.  Daugherty,  28  Pa.  Super. 
Ct.    327. 

4.  Fay  V.   Fay,   27   Pa.   Super.   Ct.   328. 

5.  See  5   C.  L.   1032. 

6.  Evidence  insufficient  to  support  charge 
that  husband  was  too  penurious  to  make  life 
with  him  bearable,  and  other  cliarge  not 
established.  Branch  v.  Branch  [Mich.]  13 
Det.  Leg.  N.  216,  107  N.  W."  897.  Where  a 
complaint  alleged  extreme  and  repeated  acts 
of  cruelty,  and  answer  only  denied  extreme 
cruelty,  plaintiff  was  nevertheless  under  the 
duty  of  proving  his  case  as  laid.  Geisseman 
V.     Geisseman     [Colo.]     83     P.     635. 

7.  Mere  evidence  of  separation  is  not  suf- 
ficient corroboration  of  applicant  te.=:tifying 
to  desertion  to  warrant  a  divorce.  Kline  v. 
Kline  [N.  J.  Eq.]  61  A.  1060.  Wife's  testi- 
mony alone  insufficient  to  prove  desertion  by 
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roboration  of  a  party's  testimony  in  the  main  particulars  is,  however,  sufiQcient;  cor- 
roboration in  every  detail  is  not  essential.'  Confessions  must  be  well  established, 
free  from  suspicion,  and  corroborated.*  Uncontradicted  testimony  may  not  be  ca- 
priciously rejected  but  need  not  be  taken  as  true  against  its  inherent  improbability.^" 
in  ]\Iissouri,  in  case  of  a  default  by  defendant,  plaintiff  is  required  to  prove  good 
conduct  and  innocence.^^ 

In  a  suit  by  the  wife,  she  is  a  competent  witness  in  her  own  behalf,^ ^  and  evi- 
dence of  statements  of  the  wife  as  to  her  relations  with  her  husband  is  also  compe- 
tent." In  a  suit  by  a  husband  on  the  ground  of  adultery,  evidence  of  the  wife's 
good  reputation  for  chastity  is  inadmissible.^* 

Interlocutory  and  final  decrees}^ — In  New  York,  where  no  final  judgment  can 
be  entered  until  after  three  months  from  the  filing  of  the  decision  of  the  court,  an 
interlocutory  decree,  left  with  the  clerk  but  not  filed,  may  not  be  filed  nunc  pro 
tunc,^^  but  if  suffici-ent  cause  for  delay  is  shown,  it  may  be  filed  forthwith.^^  In 
Louisiana,  proceedings  for  separation  from  bed  and  board  are  separate  and  distinct 
from  proceedings  for  absolute  divorce,  and  the  latter  are  not  a  mere  continuation 
of  the  former.^*  After  one  year  has  elapsed  since  rendition  of  the  decree  of  separa- 
tion, proceedings  for  final  divorce  must  be  carried  out  contradictorily  with  defend- 
ant, accompanied  by  petition  and  citation  addressed  to  defendant.^®  A  judgment 
granting  a  divorce  from  bed  and  board  for  a  period  of  two  years,  and  awarding  cer- 
tain property  rights  to  the  plaintitf,  and  expressly  providing  that  it  should  not 
prejudice  plaintiff's  right  to  apply  for  a  permanent  separation  or  divorce,  and  should 
not  be  considered  a  final  distribution  of  the  property  between  the  'parties,  being  an 
interlocutory  judgment  only,^°  does  not  bar  an  application  for  divorce  from  bed 
and  board  forever  after  the  expiration  of  two  years.^^ 

Dismissal. — Wliere,  in  an  action  by  the  wife  for  a  divorce,  the  parties  become 
reconciled  before  issue  joined,  it  is  proper  for  the  court  to  dismiss  the  action  at  the 
instance  of  the  plaintiff,-^  and  such  dismissal  cai-ries  with  it  a  pending  application 
for  temporary  alimony  which  plaintiff's  attorney  is  not  entitled  to  revive,  Iby  means 
of  intervention,  and  prosecute  for  his  ovsna  benefit.^^ 

Procedure  where  husband  disregards  ordSr  for  temporary  alimony. — In  New 


husband  where  he  did  not  Intend  to  desert 
her  when  he  first  left  her.  Snedaker  v. 
Snedaker  [N.  J.  Eq.]  62  A.  942.  Constructive 
desertion  by  the  wife,  by  her  driving  him 
from  the  house,  held  not  proved  by  the  hus- 
band's testimony  alone,  there  being  no  suffl- 
cient  corroboration.  Grady  v.  Grady  [N.  J. 
Kq.]  64  A.  440.  Husband's  testimony  alone  in- 
sufficient to  prove  elements  of  desertion  by 
wife.  Ojserkis  v.  Ojserkis  [N.  J.  Eq.]  62  A.  113. 
Evidence  of  only  one  party  to  any  of  the  es- 
sential facts  warranting  divorce  for  deser- 
tion, uncorroborated.  Is  insufficient.  Sterling 
V.  Sterling  [N.  J.  Eq.]  63  A.  548.  Wife's  testi- 
mony alone  Insufficient  to  prove  willful  and 
obstinate  desertion  by  husband.  Wood  v. 
Wood    [N.   J.    Eq.]    62   A.   429. 

8.  Civ.  Code  §  130.  Avery  v.  Avery  [Cal.] 
82    P.    967. 

J).  Michalowlcz  v.  Mlchalowlcz,  25  App.  D. 
C.  484.  D.  C.  Code  §  964,  forbidding  any 
"admission  contained  in  the  answer"  to  be 
taken  as  proof,  does  not  render  confessions 
inadmissible.     Id. 

10.  Olson  v.   Olson,   27  Pa.    Super.   Ct.   128. 

11.  Where  husband  defaulted  in  suit  by 
wife,  and  court,  on  questioning  wife,  found 


she  had  angered  her  husband  by  drinking 
with  friends  in  his  saloon,  and  requested 
counsel  to  bring  In  the  husband  to  testify, 
but  this  was  not  done,  the  court's  action  in 
dismissing  the  petition  was  held  proper. 
Grenzebach  v.  Grenzebach  [Mo.  App.]  94  S. 
W.    567. 

12.  Wood  V.  Wood   [N,   J.   Eq.]    62   A.   429. 

13.  Graves   v.    Graves    [Miss.]    41    So.    384. 

14.  Talley  v.  Talley  [Pa.]  64  A.  523;  Id., 
29  Pa.  Super.  Ct.  535. 

15.  See   5   C.   L.   1033. 

16.  Code  Civ.  Proc.  §  1774,  construed. 
Townsend   v.    Townsend,    100    N.   Y.    S.    464. 

17.  Townsend  v.  Townsend,  100  N.  Y,  S. 
464. 

18.  Donato  v.  FriUot  [La.]  40  So.   634. 

19.  Defendant  Is  entitled  to  a  hearing  on 
question  whether  there  has  been  a  recon- 
ciliation.    Donato  v.  Frillot   [La.]  40  So.   634. 

20.  Under  Rev.  St.  1898,  §  2883.  Lamber- 
ton  V.  Lamberton,  125  Wis.  616,  104  N.  W. 
807. 

21.  Lamberton  v.  Lamberton,  125  Wis.  616, 
104  N.  W.   807. 

22.  23.     Petersen  v.  Petersen  [Neb.]  107  N. 
I  W.   391. 
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York  the  hiisbancT  cannot  be  heard  on  any  proceeding  in  an  action  instituted  by  him 
until  he  complies  with  the  order  of  the  court  requiring  payment  of  alimony  and 
counsel  fees.-*  In  Oklahoma,  where  a  defendant  is  in  default  for  answer  or  ap- 
pearance, and  has  refused  to  comply  with  an  order  for  alimony  pendente  lite,  the 
court  has  power  to  grant  leave  to  appear  and  defend  on  the  day  of  trial,  on  condi- 
tion that  defendant  comply  with  the  order  of  the  court  within  a  given  time,  and  if 
defendant  refuses  to  accept  the  leave  granted  upon  such  terms,  and  offers  no  excuse 
therefor,  the  case  may  properly  be  tried  as  upon  default.-^  In  West  Virginia  it  is 
held  that  a  court  has  no  power  to  strike  out  and  disregard  depositions  filed  by  a  de- 
fendant in  defense  of  a  suit  for  divorce,  for  failure  to  pay  suit  money  and  temporary 
alimon}',  and  render  a  final  decree  of  divorce  against  him,^^  such  decree  being  a  viola- 
tion of  due  process  of  laAv.-^ 

Rights  of  co-respondent. — In  iSTew  York,  where  a  co-respondent  is  given  the 
right  to  aj^pear  and  defend,  a  co-respondent  who  demands  service  of  the  complaint 
and  smnmons  after  the  issues  have  been  tried  is  not  entitled  to  a  retrial  of  the  issue 
of  adultery.-* 

Conclusiveness  of  decrees:  vacation  and  modification }° — To  render  a  decree  of 
divorce  subject  to  collateral  attack  it  must  be  void;  mere  irregularities  are  insuffi- 
cient to  invalidate  it  so  as  to  permit  strangers  to  it  to  successfully  attack  it.^°  In 
Massaclmsetts,  an  order  of  a  probate  court  on  a-  petition  by  the  wife  for  separate 
maintenance  is  conclusive  in  a  subsequent  action  for  divorce  on  all  issues  actually 
heard  and  determined,^^  but  not  on  issues  not  in  controversy  and  not  heard  and 
determined.^-  Judgments  in  divorce  cases  will  not  be  readily  set  aside,  especially 
in  jurisdictions  where  the  parties  are  permitted  to  remarry,^^  but  a  decree  of  divorce 
will  be  annulled  upon  the  ground  of  fraud  and  imposition  practiced  upon  the  court 
or  adverse  party.'*  Where  a  decree  is  vacated  for  fraud  and  on  the  ground  that 
the  court  had  no  jurisdiction,  it  is  not  error  to  refuse  to  heaj-  evidence  tending  to 
establish  the  grounds  for  divorce  set  forth  in  the  original  complaint.^^  An  applica- 
tion for  the  vacation  of  a  decree  must  be  brought  within  a  reasonable  time.^^  In 
New  Jersey  a  bill  of  review,  seeking  to  have  a  decree  set  aside  for  fraud,"  can  be 


24.  Not  entitled  to  preference  in  trial  of 
case  .under  Code  Civ.  Proc.  §  791,  subd.  13, 
until  he  pays.  Fennessy  v.  Fennessy,  97 
N.  Y.  S.  602.  A  defendant  wlio  -willfully  dis- 
obeys an  order,  made  on  his  "written  con- 
sent, for  payment  of  alimony  and  counsel 
fees,  cannot  complain  of  an  order  staying 
him  from  moving  for  trial  until  he  obeys  tlie 
order  of  the  court.  Harney  v.  Harney,  110 
App.  Div.  20,   96  N.  T.  S.   905. 

25.  Bennett   v.    Bennett    [Okl.]    83    P.    550. 

26.  Trough  v.  Trough  [W.  Va.]  53  S.  E. 
630. 

Xote:  See  this  case  for  discussion  of  power 
of  court  to  compel  payment  of  temporary 
alimony  by  refusal  of  a  defense. 

27.  Trough  v.  Trough  [Vi'.  Va.]  53  S.  E. 
630. 

28.  Construing  Code  Civ.  Proc.  §  1757, 
subd.  2.     Boiler  v.  Boiler,  97  N.  Y.  S.  609. 

29.  See  5  C.  L.  1034. 

30.  McDermott  v.  Gray  [Mo.]  95  S.  W. 
431. 

31.  Harrington  v.  Harrington,  1S9  Mass. 
281.    75   N.   E.   632. 

32.  Wiaere  bill  for  separate  maintenance 
alleged  lewd  conduct  of  husl>and,  but  not 
adultery,  and  court  found  ground  for  sepa- 
rate    maintenance     but     not    for    permanent 


separation,  the  order  granting  separate  main- 
tenance was  not  a  bar  to  a  subsequent  ac- 
tion by  the  wife  for  divorce  on  the  ground 
of  adultery.  Harrington  v.  Harrington,  189 
Mass.    281,    75    N.    E.    632. 

33.  No  relief  by  way  of  setting  aside  di- 
vorce decree  for  carelessness  of  attorney. 
Winstone  v.  Winstone,  40  "Wash,  272  82 
P.    268. 

34.  Rodgers  v.  Nichols  [Okl.]  83  P.  923. 
AVhere  husband,  for  the  purpose  of  procur- 
ing the  issuance  of  a  warning  order,  made 
a  false  affidavit  that  his  wife  was  not  in  the 
state,  and  later  Induced  her  to  leave  the 
state,  without  disclosing  his  purpose  to  sue 
for  divorce,  it  was  proper  to  vacate  the  de- 
cree of  divorce.  Corney  v.  Corney  [Ark.] 
95    S.    W.    135. 

35.  Where  plaintiff  did  not  reside  In  coun- 
ty where  he  brought  suit,  as  required  by 
Kirby's  Dig.  §  2674.  Corney  v.  Corney  [Ark.] 
95  S.  W.  135. 

36.  A  decree  of  divorce  will  not  be  set 
aside  on  a  mere  petition  after  a  lapse  of 
13  years,  and  after  a  bill  of  review  filed  by 
the  petitioner  to  impeach  the  same  has  been 
decided  against  him.  Leach  v.  Leach,  122  111. 
App.    94. 

37.  Bill    alleging    fraud    by    petitioner    in 
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filed  only  by  leave  of  conrt.^*  An  ex  j^arte  decree  obtained  by  means  of  false  and 
fraudulent  representations  as  to  petitioner's  residence,  and  as  to  whereabouts  of  the 
defendant,  may  be  set  aside  on  petition  in  the  cause  without  resort  to  a  bill  of  re- 
view.''^ In  Oklahoma  it  is  held  that  where  a  decree  of  divorce  is  void  for  want  of 
jurisdiction,  it  will  be  set  aside  after  the  death  of  the  party  who  procured  it  by  fraud 
and  imposition."*"  In  Washington  it  is  held  that  a  decree  of  divorce  will  not  be  set 
aside  on  application  of  the  defeated  party  after  the  death  of  the  successful  party ,*^ 
and  that  the  personal  representatives  of  the  decedent  have  no  power  to  consent  to  a 
vacation  of  the  decree,  or  to  represent  the  decedent  in  a  proceeding  by  the  adverse 
party.*^  In  Michigan  the  oath  of  the  complainant  for  a  divorce  must  recite  that 
there  is  no  collusion  between  the  parties,*^  and  where  there  is  no  such  recital  in  the 
oath,  a  default  cannot  be  said  to  have  been  regularly  entered,  and  hence  may  be  set 
aside,  though  application  for  such  relief  is  not  made  within  six  months.** 

Appeal  and  review.*^ — Appeals  from  the  supreme  court  of  the  Philippines  to 
the  Federal  supreme  court  are  governed  by  act  of  congress.*''  ISTo  appeal  lies  from 
a  decree  granting  a  divorce  in  Kentucky.*^  The  verdict  of  a  jury  has  the  same, 
but  no  greater,  weight,  than  a  verdict  in  an  ordinary  civil  action.**  On  appeal  in 
Pennsylvania  the  evidence  will  be  carefully  reviewed  and  will  not  be  treated  as  in 
the  ordinary  case  of  findings  of  fact  by  a  court  or  master.*^ 

§  5.  Custody  and  support  of  child ren.^^ — In  awarding  custody  of  the  chil- 
dren, their  welfare  is  the  paramount  consideration,^^  and  custody  will  be  awarded  to 
the  party  best  fitted  by  character  and  situation  to  properly  care  for  and  maintain 
them.''^     Custody  being  awarded  to  one,  the  right  of  visitation  should  usually  be 


falsely  representing  that  he  was  a  resident 
and  that  defendant  was  absent  and  her 
whereabouts  unknown,  held  a  bill  of  review 
and  not  an  original  bill  to  set  the  decree 
aside.  Kerans  v.  Kerans  [N.  J.  Eq.]  62  A. 
305. 

3S.  Bill  demurrable  because  not  alleging 
that  it  was  filed  by  leave  of  court.  Kerons 
V.   Kerons   [N.  J.   Eq.]    62   A.    30.5. 

39.  Kerons  v.  Kerons  [N.  J.  Eq.]  62  A. 
305. 

40.  Rodgers  v.  Nichols   [Okl.]    S3   P.   923. 

41.  Divorce  decree  affects  status  of  par- 
ties, and  subject  of  controversy  is  removed 
by  death  of  a  party.  Dwyer  v.  Nolan,  40 
Wash.  459,  82  P.  746. 

42.  Dwyer  v.  Nolan,  40  Wash.  459,  82 
P.    746. 

43.  Comp.  Laws  §  8625.  McWilliams  v. 
Lenawee  Circuit  Judge  [Mich.]  12  Det.  Leg. 
N.    662,    105    N.    W.    611. 

44.  McWilliams  v.  Lenawee  Circuit  Judge 
[Mich.]  12  Det.  Leg.  N.  662,  105  N.  W. 
611. 

45.  See  5  C.  L.  1035,  and  also  see  Appeal 
and  Review,  7  C.  L.   128. 

4G.  Under  Act  of  Cong,  of  July  1,  1902, 
§  10,  allowing  appeals  from  the  supreme 
court  of  tlie  Philippines  to  the  supreme  court 
of  the  United  States,  where  the  amount  in 
controversy  exceeds  $25,000,  the  latter  may 
review  a  decree  of  the  former  reversing  a 
decree  of  the  court  of  first  instance  granting 
a  divorce  to  the  -^'ife  and  alimony  in  excess 
of    that    amount.     De    La    Rama    v.    De    La 

Rama,    201    U.    S.    303,    50    Law.    Ed. .      In 

such  appeal  the  sufficiency  of  the  evidence 
on  which  a  divorce  was  refused  may  be 
reviewed.     Id. 

47.     Mulr    V.    Muir    [Ky.]     92    S.    W.    314. 


48.  Judgment  for  plaintiff  reversed  on 
ground  that  charge  of  cruelty  was  proved 
so  as  to  support  verdict.  Geisseman  v.  Geis- 
seman   [Colo.]    83   P.   635. 

40.     Reed   v.    Reed,    30    Pa.    Super.    Ct.    229. 

50.     See   5  C.   L.    1035. 

51.-  Custody  awarded  father,  pending  trial. 
wlTere  he  had  wealth  and  would  put  them  in 
a  good  home,  and  motlier  was  gay,  indis- 
creet, out  a  great  deal,  and  neglected  chil- 
dren. People  V.  Lawson,  111  App.  Div.  473, 
98  N.  Y.  S.  130.  AV'elfare  of  children  is  pri- 
n'ary  object,  and  to  this,  claims  and  desires 
of  parents,  and  even  wishes  of  children  them- 
selves, must  yield.  Kane  v.  Miller,  40  Wash. 
125.    82    P.    177. 

52.  Custody  of  children  during  tender 
years  awarded  motlier,  who  lived  witli  lier 
parents,  where  husband  was  not  suitable  per- 
son. Breckinridge  v.  Breckinridge  [Ark.]  94 
S.  W.  715.  Evidence  of  adultery  by  wife  was 
admissible  on  issue  of  custody  of  children, 
though  not  pleaded  as  a  cause  of  divorce. 
Id.  Held  proper  to  award  custody  of  deli- 
cate boy  of  7  or  8  to  mother.  Barlow  v. 
Barlow  [Ky.]  90  S.  W.  216.  Where  it  ap- 
peared that  father  drank  too  freely,  but 
divorce  was  denied  the  wife,  who  already 
had  the  children,  it  was  proper  to  award  the 
custody  of  the  children  to  her.  Hoskins  v. 
Hoskins  [Ky.]  89  S.  W.  478.  Discretion  of 
trial  court  in  granting  care  and  custody 
of  child  to  both  parents  alternately  held 
properly  exercised.  Chambers  v.  Chambers 
[Neb.]  106  N.  W.  993.  The  affluence  of  rela- 
tives who  owe  the  children  no  duty  is  not 
controlling  as  against  the  care  and  interest 
of  their  mother.  Graviess  v.  Graviess,  7 
Ohio  C.  C.  (N.  S.)  135.  Custody  of  child 
awarded  to  father  where  mother  was  proved 
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awarded  the  other.''^  Under  tlie  Wisconsin  statute  the  court  lias  no  power  to  award 
the  custody  of  the  children  to  the  husband,  and  at  tlie  same  time  reiraire  them  to  he 
kept  at  the  home  of  the  wife's  mother."*  Power  conferred  by  statute  to  provide  for 
the  custody  and  care  of  children  is  limited  to  provision  for  them  during  their  niinori- 
ty.^^  The  discretion  vested  in  a  trial  court  with  reference  to  the  custody  of  children 
Avill  not  be  inquired  into  by  a  reviewing  court,  except  on  a  charge  of  abuse  of  dis- 
cretion or  that  a  gi-ave  mistake  has  been  made.^° 

Where  custody  of  the  cliildren  is  awarded  to  the  Avife,  the  court  may  order  the 
husband  to  pronde  for  their  maintenance,^^  whether  the  divorce  is  granted  to  the 
wife  or  husband,^®  and  such  order  may  be  enforced  by  proceedings  in  contempt,'''' 
or  for  sequestration  of  the  husband's  property.^^  The  court  has  continuing  power 
to  review  and  revise  such  order  and  may  modify  it  where  a  change  of  circumstances 
is  made  to  appear,®^  and  this  power  of  a  c-ourt  to  modify  its  decree  is  not  abridged 
by  reason  of  the  fact  that  the  decree  is  based  upon  ^n  agreement  of  the  parties.-- 
In  Iowa  it  is  held  that  a  decree  concerning  the  custody  of  children  is  final  and  not 
subject  to  change  or  modification,  other^vise  than  by  appeal  or  by  some  statutory 
method,  where  the  court  was  in  possession  of  all  the  facts  and  fully  considered 


guilty  of  adultery  and  loose  conduct.  Mills 
V.  Mills  [Or.]  83  P.  390.  Held  not  error  to 
award  custody  of  girl  of  13  to  father,  where 
he  was  better  able  to  care  for  her,  and 
she  preferred  his  custody.  Smith  \'.  Pmith 
[Tex.  Civ.  App.]  14  Tex.  Ct.  P.ep.  933,  91 
S.  W.  815.  Where  parties  had  both  remar- 
ried, and  mother  had  good  home  and  means 
and  would  give  good  care  and  have  proper 
influence,  and  father  would  be  gone  from 
home  and  had  another  child  by  his  second 
marriage,  custody  was  awarded  the  mother. 
Kane    v.    Miller,    40    Wash.    125,    82    P.    177. 

53.  An  order  av^'arding  custody  of  child 
to  mother  should  provide  for  visitation  by 
the  father  at  reasonable  times.  Barlow^  v. 
Barlow   [Ky.]    90   S.    W.    216. 

54.  The  statute  (Rev.  St.  1898,  §  2362) 
contemplates  that  they  shall  be  left  in  tlie 
care  and  control  of  one  of  the  parents.  Mc- 
Cabe  V.  McCabe,  126  Wis.  154,  105  N.  W^. 
665. 

5.5.  Construing  Rev.  St.  1898.  S  2362. 
Boehler  v.  Boehler,  125  Wis.  627,  104  X.  V\". 
840.  Judgment  directing  husband  to  pay 
annual  stated  sum  to  wife  so  long  as  she  had 
care  and  custodj'  of  children,  held  to  apply 
•only  during  minority  of  children.  Id.  Hence, 
on  showing  that  sum  ordered  had  been  paid, 
the  lien  of  the  judgment  should  be  dis- 
charged, after  majority  of  the  children.     Id. 

56.  Graviess  v.  Graviess,  7  Ohio  C.  C.  (N. 
S.)     135. 

57.  Pro^  ision  for  maintenance  by  father 
authorized  by  Rev.  Code  1852.  as  amended  by 
laws  of  1893,  c.  75,  §  11.  State  v.  Redmile 
[Del.]  63  A.  575.  In  New  Jersey,  where  a 
divorce  from  bed  and  board  is  granted  on 
petition  by  the  wife,  and  she  is  given  custo- 
dy of  the  children,  the  court  has  power  to 
provide  for  the  maintenance  of  the  wife  and 
children  and  enforce  its  orders  upon  the 
husband's  property,  which  can  be  reached 
by  sequestration.  McGuinness  v.  McGuin- 
ness  fX.  J.  Eq.]  62  A.  937.  Where  husband 
is  ordered  to  pay  a  sum  of  money,for  the  sup- 
port of  his  child,  the  sum  should  be  ordered 
invested    in    some    safe    way    so   that    the    in- 


come  or   principal   could   be   used   as   needed. 
Barlow   v.    Barlow    [Ky.]    90    S.    VT.    1055. 

58.  Though  husband  is  granted  a  divorce, 
if  the  custody  of  tlie  children  is  awarded  to 
the  wife,  he  may  be  compelled  to  pay  a 
monthly  sum  for  their  support.  Rev.  St.  1899, 
§  2926.  Cole  V.  Cole,  115  Mo.  App.  466,  91  S. 
W.    457. 

59.  A  defendant  who  is  in  default  in  pay- 
ments toward  support  of  children  may  be 
proceeded  against  as  for  contempt.  Compton 
V.    Compton,    97    X.    T.    S.    618. 

60.  McGuinness  v.  McGuinness  [X.  J.  Eq.] 
62    A.    937. 

61.  Decree  awarding  custody  of  children 
may  be  modified  when  condition  of  parties 
has  changed.  Kane  v.  Miller,  40  Wasli.  125, 
82  P.  177.  Judgment  for  alimony  for  wife 
and  support  of  children  may  be  enforced 
after  wife's  death,  but  is  subject  to  modi- 
fication according  to  the  changed  condition 
and  needs  of  the  children;  if  tliey  are  of  age 
or  self-supporting,  nothing  should  be  al- 
lowed. Gerrein's  Adm'r  v.  Michie  [Ky.]  91 
S.  ^y.  252.  Under  Comp.  Laws  1897,  §  8641, 
w^here  order  for  an  allowan(?e  was  unau- 
thorized but  was  not  appealed  from,  and  was 
not  subject  to  collateral  attack,  court  had 
power  to  change  it  bj'  increasing  the  amount 
and  providing  for  permanent  alimony,  wliere 
the  wife  had  become  tmable  to  support  her- 
self. Cole  v.  Cole  [Mich.]  13  Det.  Leg.  X. 
316,  108  X.  "^.  74.  Decree  requiring  hus- 
band to  pay  for  support  of  child  of  14,  and 
giving  him  the  right  to  visit  the  child,  modi- 
fled,  where  the  child  had  left  the  state  and 
was  living  with  other  relatives.  Myers  v. 
Myers  [Mich.]  12  Det.  Leg.  X.  885,  106  X. 
W.  402.  The  continuing  jurisdiction  which 
is  vested  in  the  court  of  common  pleas  with 
reference  to  the  custody  of  children  for  the 
purpose  of  modifying  orders  in  divorce  pro- 
ceedings does  not  authorize  a  rehearing  of 
a  matter  theretofore  submitted  and  deter- 
mined, but  is  only  to  be  called  into  exer- 
cise when  a  substantial  change  in  the  con- 
dition of  the  parties  requires  a  modification 
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them  f^  and  that  under  the  statute  iiermitting  a  modification  of  such  a  decree  when 
a  change  cf  circumstances  renders  such  modification  expedient,  it  should  appear  that 
the  change  of  circumstances  or  condition  was  not  loiown  to,  or  within  the  contem- 
plation of,  the  court,  and  that  owing  to  the  change  the  enforcement  of  the  decree  as 
made  \d\\  be  attended  by  positive  wrong  or  injustice.^*  If  custody  of  the  children 
is  awarded  the  wife,  and  the  original  decree  makes  no  provision  for  their  mainten- 
ance, the  decree  may  be  subsequently  modified  so  as  to  include  such  provision,®^  or 
an  agreement  of  the  parties  relating  thereto  may  be  enforced  by  the  courts.^®  In 
Delaware,  where  the  superior  court  grants  a  divorce  and  awards  custody  of  minor 
children  to  the  wife,  but  makes  no  provision  for  the  maintenance  of  the  children."^ 
the  court  of  general  sessions  may  make  an  order  for  the  maintenance  of  the  children 
by  the  father.®*  Applications  for  modification  of  decrees  providing  for  the  custody 
of  children  ai'e  addressed  to  the  sound  discretion  of  trial  courts.®^  Upon  principle 
and  the  weight  of  judicial  authority,  the  legal  obligation  of  a  father  for  the  support 
of  his  minor  children  is  not  impaired  by  a  decree  of  divorce  at  the  suit  of  the  wife 
for  his  misconduct,  which  gives  custody  of  the  children  to  her  but  is  silent  as  to 
their  support.'^"  If,  under  such  circumstances,  he  refuses  or  neglects  to  support 
them,  the  mother  may  recover  from  him  in  an  original  action  a  reasonable  sum  for 
necessaries  furnished  for  their  support  after  such  decree. '^^     There  are,  however,  au- 


of  the  former  order.  Graviess  v.  Graviess, 
7    Ohio   C.   C.    (N.    S.)    135. 

02.     Black   V.    Black    [Cal.]    86    P.    505. 

63.  Crockett  v.  Crockett  [Iowa]  105  N. 
\V.    944. 

C4.  Modification  of  decree  granting  cus- 
tody of  child  to  wife  three  years,  then  to 
hu.sband  three  years,  denied,  where  both 
were  capable  of  properly  caring  for  child, 
and  only  change  was  removal  of  husband  to 
another  city  in  the  state.  Crockett  v. 
Crockett    [Iowa]    106   N.   W.    944. 

65.  Where  circumstances  require  it,  the 
court  may  at  a  subsequent  term  enter  a 
supplemental  decree  with  respect  to  the 
custody  of  the  children,  although  the  original 
decree  contains  no  provision  therefor.  Cham- 
bers V.  Chambers  [Neb.]  106  N.  W.  993. 
When  a  decree  of  divorce  is  granted  the 
wife  and  the  custody  of  the  minor  child 
awarded  to  her,  but  no  provision  is  made 
for  the  support  and  education  of  the  child, 
and  the  wife'  has  no  means,  the  court  has 
power  to  modify  the  decree  so  as  to  require 
the  husband  to  provide  for  the  child.  Mc- 
Allen  V.  McAllen  [Minn.]  106  N.  W.  100.  Un- 
der Comp.  St.  1903,  c.  25,  §  27,  the  district 
court  has  a  continuing  power,  after  a  decree 
of  divorce  and  alimony  has  been  granted,  to 
review  and  revise  the  provisions  for  ali- 
mony at  its  subsequent  terms  on  petition  of 
either  of  the  parties.  Tlius,  wliere  original 
decree  awarding  alimony  is  void  for  want 
of  jurisdiction,  court  may  award  alimony  at 
subsequent  term  upon  proper  showing.  Cizek 
V.   Cizek    [Neb.]    107   N.   W.    1012. 

Contra:  Where  there  is  a  decree  of  di- 
vorce in  favor  of  the  wife,  and  slie  is  granted 
alimony  and  the  custody  of  the  children  is 
awarded  to  her,  but  no  provision  is  made  for 
the  future  maintenance  of  the  cliildren,  there 
is  no  order  in  behalf  of  the  children  which 
is  reviewable  under  Rev.  St.  1899,  §  2932. 
Seely  v.  Seely,  116  Mo.  App.  362,  91  S.  W. 
979. 

66.  Contract  between  parties  held  to  re- 
quire  father   to   support  child   one   year   and 


clothe  him  until  he  was  21.  Recovery  on 
such  agreement  sustained.  Denier  v.  Denier 
[Mich.]    12   Det.    Leg.   N.    729,    105   N.   TV.    770. 

67.  Provision  for  maintenance  by  the 
father  may  be  made  under  Rev.  Code  1852, 
as  amended  in  1893,  c.  75,  §  11.  State  v.  Red- 
mile  [Del.]  63  A.  575. 

68.  This  is  authorized  by  Rev.  Code  1852, 
as  amended  in  1893,  c.  230.  State  v.  Red- 
mile   [Del.]    63  A.   575. 

69.  They  will  not  be  disturbed  unless  an 
abuse  of  discretion  is  made  to  appear.  Black 
v.  Black   [Cal.]    86  P.   505. 

70.  Spencer  v.  Spencer  [Minn.]  105  N.  W. 
483.  A  father,  by  securing  a  divorce  from 
his  wife,  who  is  the  mother  of  his  minor 
children,  and  assuming  new  marital  rela- 
tions, is  not  thereby  relieved  from  liability 
for  tlie  support  of  his  children  by  the  first 
marriage.  Monroe  County  v.  Abegglen 
[Iowa]  105  N.  W.  350.  In  an  action  involv- 
ing a  claim  by  a  divorced  wife  for  support 
of  a  child  born  after  the  divorce  was  grant- 
ed and  for  whom  no  provision  was  made  in 
the  decree  for  alimony,  it  is  error  to  so 
instruct  the  jury  as  to  create  the  impression 
that  the  care  and  support  of  the  child  was  a 
joint  obligation  upon  both  parents.  Under 
the  law  of  Ohio,  so  far  as  necessary  care 
and  support  are  concerned,  the  whole  legal 
obligation  as  between  the  father  and  the 
mother  is  upon  the  father.  Young  v.  Young, 
7  Ohio  C.   C.    (N.   S.)   419. 

71.  The  law  implies  a  promise  by  him  to 
pay  for  such  necessaries.  Spencer  v.  Spencer 
[Minn.]  105  N.  W.  483.  Where  a  wife  is 
granted  a  divorce  and  custody  of  the  chil- 
dren, and  no  provision  is  made  for  tlieir 
maintenance,  slie  may  recover  from  him  in 
an  action  at  law  for  necessaries  supplied 
them.  Seely  v.  Seely,  116  Mo.  App.  362,  91 
S.  W.  979.  In  such  a  case  the  wife  is  not 
entitled  to  pay  for  her  wliole  time  in  caring 
for  the  cliild,  but  only  for  such  a  proportion 
of  lier  time  as  was  necessarily  thus  occupied, 
and  for  support  the  allowance  should  be 
proportionate  to  the  father's  means,  consider- 
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thorities  to  tlie  contrarj'.'^^  A  decree  requiring  payments  by  the  husband  for  the 
support  of  a  child  does  not  become  inoperative  by  reason  of  the  death  of  the  hus- 
band, but  sums  due  thereunder  may  be  made  a  lien  on  his  estateJ^ 

§  6.  Adjustment  of  property  rightsJ*' — In  some  states  a  court  which  has 
jurisdiction  of  a  divorce  proceeding  has  power  to  settle  the  property  rights  of  the 
parties.''^  This  power  may  be  exercised  regardless  of  any  contract  which  the  par- 
ties, in  contemplation  of  marriage,  may  have  made,^^  and  where  a  court  has  juris- 
diction of  the  parties,  its  authority  extends  to  the  personal  property  within  its  juris- 
diction."^ This  power  includes  authority  to  determine  questions  of  ownership  as 
between  the  parties.'^^  All  of  the  property,  separate  as  well  as  community,  is  subject 
to  the  disposition  of  the  court.''®  In  making  a  division  due  regard  should  be  had 
to  the  legal  and  equitable  rights  of  each  party,  the  ability  of  the  husband,  the  special 
estate  of  the  wife,  the  character  and  situation  of  the  parties,  and  all  the  circum- 
stances of  the  case.^°  Ordinarily  an  allowance  of  one-third  of  the  property  to  the 
•ndfe  is  considered  liberal,  in  the  absence  of  special  circumstances.^^  In  ^linnesota, 
where  the  wife  is  granted  a  divorce  upon  the  ground  of  adultery,  her  interest  in 
her  husba.nd's  estate  is  the  same  as  upon  his  death,^^  and  this  interest  vests  in  her 
without  a  judgment  ;^^  but  if  the  wife  freely  agrees  to  a  different  division  of  the 
property,  and  such  agreement  is  embodied  in  a  judgment  of  the  court,  she  cannot 
thereafter  claim  a  dower  interest.^*     It  is  proper  for  the  court  to  make  a  just  al- 


ed  In  connection  with  the  health  and  in- 
terests of  the  child.  Young  v.  Young,  7 
Ohio  C.  C.  (N.  S.)  419.  A  claim  for  neces- 
saries cannot  be  based  upon  services  render- 
ed by  an  attorney  in  prosecuting  the  claim  of 
a  divorced  wife  against  her  former  husband 
for  support  and  education  furnished  their 
minor  child,  but  such  a  claim  is  like  an  or- 
dinary debt  to  be  collected  at  the  expense 
of  the  creditor.  Karch  v.  Bacciocco,  7  Ohio 
C.  C.   (N.  S.)    190. 

72.  See  citations  in  Spencer  v.  Spencer 
[Minn.]    105   N.    W.    483. 

73.  Held  proper  to  fix  present  value  of 
periodical  payments  and  make  the  amount 
a  lien  on  husband's  property.  Creyts  v. 
Creyts  [Mich.]  12  Det.  Leg.  N.  1039,  106  N. 
W.   1111. 

74.  See  5  C.  L.   1036. 

75.  Property  rights  growing  out  of  the 
marria'ge  relation  are  involved  in  divorce 
proceedings  and  may  be  there  settled.  Wat- 
son V.  "Watson  [Ind.  App.]  77  N.  E.  355.  Di- 
vorce decree  merely  providing  for  a  division 
of  the  property  (Rev.  St.  1S95,  art.  2980), 
held  not  error  as  attempting  to  divest  hus- 
band of  title  to  homestead.  Smith  v.  Smith 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Hep.  933,  91  S. 
W.  815. 

76.  Watson  v.  Watson  [Ind.  App.]  77  N. 
B.  355. 

77.  Division  of  household  furniture,  and 
tools  and  implements  of  husband's  trade, 
held  proper.  Hays  v.  Hays  [Neb.]  106  N. 
W.   773. 

78.  Comp.  Laws  §  8640,  authorizing  di- 
vision of  property  in  divorce  case,  empowers 
court  to  determine  what  property  husband 
has  and  to  divide  it  between  the  parties, 
and  hence  court  had  power  to  decide  that 
property  held  in  wife's  name  belonged  to 
husband.  Carnahan  v.  Carnahan  [Mich.]  12 
Det.  Leg.  N.   1023,  107  N.  W.   73. 

79.  Budlong  v.  Budlong  [Wash.]  86  P. 
648.     All  the  community  property  is  subject 


to  partition  when  a  divorce  is  granted.  Smith 
V.  Smith  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
933,    91    S.    W.    815. 

SO.  Martin  v.  Martin,  126  Wis.  237,  105 
N.  W.  783.  Where  wife  obtains  divorce  for 
fault  of  husband,  a  decree  giving  her  less 
property  than  her  interest  in  the  husband's 
property,  as  his  wife,  amounted  to,  was  er- 
roneous. Brown  V.  Brown  [Mich.]  13  Det. 
Leg.  N.  312,  108  N.  W.  288.  Award  of  prop- 
erty worth  $10,000  to  wife,  and  only  $1,000 
worth  to  husband,  held  inequitable,  and  cer- 
tain other  property  directed  to  be  awarded 
to  husband.  Budlong  v.  Budlong  [Wash.] 
86  P.  648.  Award  of  all  the  community 
property  ($3,500)  to  wife  proper  where  she 
was  granted  divorce,  considering  merits  of 
parties,  condition  in  which  parties  vv'ill  be 
left,  and  party  through  whom  property  was 
acquired.  Bal.  Code  §  5723.  Miller  v.  Miller, 
38  Wash.  605,  80  P.  816.  Kirby's  Dig.  § 
2684,  providing  that  a  judgment  of  divorce 
sliall  restore  to  each  party  property  ac- 
quired froTi  or  through  the  other,  or  in 
consideration  or  by  reason  of  the  marriage, 
does  not  require  restoration  of  property 
conveyed  by  husband  to  wife  under  a  separa- 
tion agreement  or  property  conveyed  to  her 
in  consideration  of  her  living  with  him 
again.  McNutt  v.  McNutt  [Ark.]  95  S.  W. 
778. 

81.  Award  of  $1,500  to  wife  reduced  to 
$600  where  total  value  of  husband's  property 
was  shown  to  be  only  $1,760.10.  Martin  v. 
Martin,   126  "Wis.   237,   105  N.  W.   783. 

82.  Linse  v.  Linse   [Minn.]    108   N.  W.   8. 

83.  In  Minnesota,  where  a  wife  is  granted 
a  divorce  on  the  ground  of  adultery,  her 
dower  interest  in  his  lands  vests  in  her  wit!i- 
out  a  judgment.  Gen.  St.  1894,  §  4S08.  Sod- 
ini   v.   Sodini    [Minn.]    104   N.-  W.    976. 

84.  Thus,  if,  in  the  divorce  action,  the  wife 
freely  and  advisedly  consents  to  a  certain 
division  of  the  estate  and  agrees  to  accept 
a  certain  amount  as  permanent   alimony   in 
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lowance  to  the  wife  out  of  the  husbancl's  personal  property  in  addition  to  the  dower 
interest  in  his  land.®"  In  Wisconsin,  where  application  is  made  for  final  division  of 
the  property,  subsequent  to  tlie  granting  of  the  divorce,  the  value  of  the  husband's 
estate  should  be  determined  as  of  the  date  of  the  application  and  not  the  date  of 
the  original  judgment  for  divorce  and  alimony.®*'  Under  the  Oregon  statute  au- 
thorizing the  award  of  one-third  the  real  estate  owned  by  the  party  at  fault  to  the 
innocent  party,  and  also  an  allowance  for  support  and  maintenance,  it  is  held  that 
the  court  has  no  power  to  award  to  the  wife  the  possession  of  pulilic  land  occupied 
by  the  husband  with  the  intention  of  acquiring  a  homestead  under  Federal  law.®' 
In  Michigan,  where  a  decree  is  rendered  requiring  the  wife  to  pay  over  to  the  hus- 
band a  portion  of  a  fund  held  by  her  in  trust,  such  payment  cannot  be  enforced  by 
execution  against  her,®®  but  the  decree  is  enforceable  by  contempt  proceedings.®" 

§  7.  Effect  of  divorce.^^ — A  decree  of  divorce  terminates  the  marriage  rela- 
tion" and  divests  the  parties  of  such  rights  as  depend  upon  the  existence  of  the  re- 
lation."^ By  such  decree  the  status  of  the  parties  is  fixed,  and  the  relation  of  hus- 
band and  wife  cannot  be  re-established  by  an  adjudication  not  binding  on  both.*^'* 
A  divorce  destroys  a  tenancy  by  the  entirety  and  makes  the  former  husband  and 
wife  tenants  in  common."*  It  does  not  divest  a  wife's  interest  in  a  policy  of  in- 
surance on  her  husband's  life,  wherein  she  is  beneficiary."" 

It  is  competent  for  the  legislature  to  disqualify  a  person  who  has  been  divorced 
from-the  right  to  contract  a  second  marriage  for  a  reasonable  time  after  the  divorce 
has  been  granted.""^  Such  a  statute  applies  to  persons  who  have  been  divorced  previ- 
ous to  its  passage.""  The  Massachusetts  statute,  prohibiting  remarriage  of  the  par- 
ty from  whom  a  divorce  was  granted  within  two  years  after  the  decree  has  become 
final,  does  not  prohibit  a  remarriage  of  the  parties  to  the  divorce  suit  to  each  other 
within  the  prescribed  period."®  In  Illinois  the  county  clerk  is  prohibited  by  law 
from  issuing  a  miarriage  license  to  a  person  who  has  been  divorced  within  the  previ- 
ous vear  on  certain  gi^ounds."" 


lieu  of  all  other  interests,  and  such  division 
is  accepted  and  adopted  by  the  trial  court, 
and  .iudsrment  is  entered  that,  except  as  to 
such  amount,  the  wife  has  no  share  or  inter- 
est in  the  husband's  estate,  such  judgment 
is  final  unless  set  aside  for  cause,  and,  hav- 
ing accepted  and  retained  the  amount  ad- 
.iudged  as  permanent  alimony,  she  is  estopped 
"from  denying  the  validity  of  the  judgment. 
Linse  v.   Linse    [Minn.]    lOS   N.   W.    8. 

55.  Allowance  of  personal  property  held 
reasonable.  Sodini  v.  Sodini  [Minn.]  104  N. 
W.  976. 

56.  Under  Rev.  St.  1898,  §  2369.  Martin  v. 
Martin,   126   Wis.   237,   105  N.   W.   783. 

ST.  Construing  B.  &  C.  Comp.  §  511  and  § 
513.      Huffman  v.  Huffman   [Or.]    86   P.   593. 

SS.  Construing  Comp.  Laws  §  8640.  Car- 
nahan  v.  Carnahan  [Mich.]  12  Det.  Leg.  N. 
1023,   107   N.   W.   73. 

SO.  Comp.  Laws  §  10,891,  subd.  3.  Carna- 
han V.  Carnahan  [Mich.]  12  Det.  Leg.  N.  1023, 
107  N.  Y\'.   73. 

90.  See   5  C.  L.  1037. 

91.  Watson  v.  Watson  [Ind.  App.]  77  N.  E. 

92.  A  divorced  husband  cannot  make  a 
complaint  of  adultery  against  his  former 
wife  since,  under  Code  §  4932,  only  a  husband 
or  wife  can  make  such  complaint.  State  v. 
Loftus,  128  Iowa,  529,  104  N.  W.  906.  A  di- 
vorce obtained  by  the  wife  subsequent  to  an 


injury  to  her  husband  held  to  divest  her  of 
any  interest  in  the  cause  of  action  for  his 
injury,  wliere  tlie  decree  restored  to  eacli 
spouse  all  pi'operty  obtained  by  eitlier  direct- 
ly or  indirectly  through  or  from  the  otlier, 
or  by 'reason  of  tlie  marriage.  Houston  & 
T.  C.  R.  Co.  V.  Helm  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  4  60,  93  S.  W.  697. 

93.  Wife  was  granted  divorce  in  Okla- 
homa, no  personal  service  being  liad  on  hus- 
band. Held  she  could  not  change  her  status 
by  an  ex  parte  order  setting  aside  the  decree 
for  want  of  jurisdiction  of  the  liusband. 
Buxbaum  v.  Mason,  48  Misc.  396,  95  N.  Y.  S. 
539. 

94.  Joerger  v.  Joerger,  193  Mo.  133,  91  S. 
W.   918. 

9,5.  Wallace  v.  Mutual  Ben.  Life  Ins.  Co. 
[Minn.]    106  N.  W.   84. 

96.  Statute  prohibiting  remarriage  within 
a  year  of  persons  divorced  on  tlie  ground  of 
extreme  cruelty,  or  abandonment  and  deser- 
tion, held  valid.  -Olsen  v.  People,  219  111.  40, 
76   N.    E.   89. 

97.  Laws  1905,  p.  194.  construed.  Olsen  v. 
People,  219  111.  40,  76  N.  E.  89. 

98.  Rev.  Laws  c.  152,  §  21.  Parties  divorc- 
ed May  17,  1903,  could  legally  remarry  Feb. 
27,  1904.  Chase  v.  Chase  [Mass.]  77  N.  E. 
782. 

99.  Under  Kurd's  Rev.  St.  1903,  c.  89,  clerk 
cannot   be   compelled  to   issue   license   to   one 
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§  8.  Foreign  divorces} — It  has  been  recently  held  by  the  Federal  supreme 
court  that  the  mere  domicile  within  the  state  of  one  party  does  not  give  the  courts 
of  that  state  jurisdiction  to  render  a  decree  of  divorce  enforceable  in  all  other  states, 
by  reason  of  the  full  faith  and  credit  clause  of  the  constitution,  against  a  nonresi- 
dent who  did  not  appear  and  wlio  was  only  constructively  served  vrith  notice."  ]\Iany 
state  courts  hold  that  every  state  has  jurisdiction  to  decree  a  divorce  for  a  proper 
cause  in  favor  of  its  own  citizens,  for  the  purpose  of  determining  and  establishing 
the  status  of  the  citizen,  though  the  other  party  is  a  nonresident  over  whom  no  jur- 
isdiction can  be  obtained  to  render  a  judgment  in  personam.^  For  the  determina- 
tion of  the  status  the  divorce  takes  effect  as  a  judgment  in  rem.*  Such  a  judgment, 
to  be  effective  for  the  citizen  obtaining  it,  must  be  effective  against  the  absent  hus- 
band or  Mdfe,  since  the  status  of  one  involves  the  status  of  the  other.^  If  there  is 
complete  jurisdiction  of  the  domiciled  citizen  asking  an  adjudication  of  his  rights, 
the  validity  of  the  judgment  as  against  the  absent  party  dejjeuds  upon  the  question 
whether  or  not  reasonable  effort  has  been  made  under  the  law  to  give  such  aljsent 
party  notice  and  an  opportunity  to  be  heard.^  Statutes  relati^•e  to  service  on  non- 
resident defendants  must  be  strictly  complied  with/  It  has  been  held  that  recitals 
in  a  decree  showing  jurisdiction  axe  conclusive  as  against  collateral  attack,^  but  it 
is  usually  held  that  a  decree  of  divorce  in  one  state  may  be  impeached  collaterally 
in  the  courts  of  another  state  by  proof  that  the  court  granting  the  divorce  had  no 
jurisdiction,  notwithstanding  recitals  in  the  decree  showing  jurisdiction. **  Where  a 
party  seeks  the  aid  of  a  court  and  obtains  a  decree  of  divorce,  submitting  himself 
voluntarily  to  the  jurisdiction  of  tlie  court,  he  cannot  thereafter  impeach  the  val- 
idity of  the  decree  on  the  ground  of  want  of  jurisdiction  of  the  parties.^*'  Where 
iri  a  suit  by  a  wife  for  divorce  the  husband  appeared  and  pleaded  a  divorce  granted 
to  him  in  another  state,  and  she  did  not  claim  that  the  former  decree  was  void  for 
fraud  or  want  of  jurisdiction,  and  her  action  was  held  to  be  l^arred  by  the  former 
decree,  such  adjudication  was  binding  upon  her,  and  she  could  not  thereafter  claim 
that  the  parties  were  still  husband  and  wife.^^     A  personal  judgment  of  another 


who  has  been  divorced  within  the  year  on 
the  ground  of  extreme  cruelty,  desertion, 
or  abandonment.  Olsen  v.  People,  219  111.  40, 
76  N.  E.  89. 

1.  See  5  C.  L.  1037. 

2.  Haddock  v.  Haddock,  201  U.  S.  562,  50 
Law.  Ed. . 

Note:  See  this  case  of  Haddock  v.  Had- 
dock, 201  U.  S.  562,  50  Law.  Ed. ,  and  note 

in  5  C.  L.  1037,  for  various  holdings  on  ques- 
tion of  extraterritorial  effect  of  divorce  de- 
crees. 

3.  Clark  v.  Clark  [Mass.]  77  N.  E.  702.  A 
decree  of  divorce  is  a  judgment  in  rem  and 
has  extraterritorial  force  and  binds  the  par- 
ties, though  one  was  a  nonresident  of  the 
state  when  tlie  decree  was  granted.  Stuart 
V.  Cole  [Tex.  Civ:  App.]  15  Tex.  Ct.  Rep.  748, 
92   S.  W.  1040. 

4.  Stuart  V.  Cole  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  74S.  92  S.  V\".  1040;  Clark  v.  Clark 
[Mass.]   77  N.  E.  702. 

5.  6.     Clark  v.  Clark  [Mass.]  77  N.  E.  702. 
7.     Arkansas  decree  of  divorce  held  void  in 

Illinois  where  it  appeared  tliat  affidavit  of 
nonresidence  required  as  basis  for  warning 
order  wa.=;  not  signed  nor  sworn  to  as  requir- 
ed by  law,  and  record  contained  no  finding 
that  such  affidavit  was  filed,  though  it  re- 
cited that  the  court  had  jurisdiction,  and  the 


decree  recited  the  giving  of  the  warning  or- 
der.     Forrest  v.  Fey,  218  111.  165,  75  N.  E.  789. 

8.  Recitals  in  a  foreign  judgment  show- 
ing that  the  court  passed  upon  the  facts  re- 
quired to  show  jurisdiction  of  the  parties, 
and  found  that  service  iipon  a  nonresident 
defendant  had  been  had  in  accordance  with 
tlie  statute,  are  evidence  of  the  facts  recited, 
and  on  a  collateral  attack  are  conclusive. 
Arkansas  court  held  to  have  had  jurisdiction, 
the  necessary  steps  having  been  taken  to 
get  service  on  nonresident  defendant.  Stu- 
art V.  Cole  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
748,   92  S.   W.    1040. 

9.  Haddock   v.   Haddock,   201    U.   S.   562,    50 

Law.    Ed. .      E\idence    lield    to    show   that 

wife  either  did  not  sign  acknowledgment 
of  service  or  was  deceived  as  to  what  she 
was  signing,  so  tliat  Texas  court  had  no  ju- 
risdiction. Ingram  v.  Ingram  [Ala.]  42  So. 
24. 

10.  Husband  -w'ent  to  South  Dakota,  leav- 
ing his  wife,  and  obtained  divorce.  In  pro- 
ceeding against  liim  for  nonsupport  he  could, 
not  assert  invalidity  of  South  Dakota  decree. 
People  V.  Shrady,  4  7  Misc.  333,  95  N.  Y.  S. 
901.     • 

11.  Hence  she  could  not  maintain  action 
for  separate  maintenance  under  Code  §  1292. 
Bidwell  V.  Bidwell,   139  N.  C.  402,  52  S.  E.  55, 


1192 


DOCKETS,  CALENDARS  AXD  TEIAL  LISTS.        7  Cur.  Law. 


state,  ordering  a  part}'  to  bring  a  cliild  into  the  state,  rendered  without  due  notice 
or  jurisdiction  of  the  party  against  whom  the  order  is  directed,  is  subject  to  collateral 
attack,  tliough  it  recites  due  notice.  ^^ 

DOCKETS,    CALENDARS    AXD    TRIAL.    LISTS." 


Riglit  to  Go  on  the  Calendar   (1192). 
Placing-   Canse    on    Calendar    (1102). 
Posting  of  Trial   List    (1192). 
Passing  or  AdTancing  Canse  (1192). 


Transfer,  Correction,  or  Striking  Oflf  (1193). 
.'^hort-Cause   Calendar    (1194). 
Reinstatement  and  Restoration  (1194). 


Right  to  go  on  the  calendar.^* — An  action  does  not  stand  for  trial  until  issue 
joined,^^  or  until  the  term  at  which  the  process  is  returnable,^^  or,  in  some  states,  a,t 
the  next  term  after  the  expiration  of  a  specified  time  from  the  retum.^'^  "^Tnen 
ready  for  hearing  the  cause  must,  as  a  step  in  orderly  procedure,^*  go  on  the  calendar 
appropriate  to  the  form  of  the  action  or  the  nature  of  the  issue.^" 

Placing  cause  on  calendar.^'^ — A  notice  of  trial  is  usually  required,  and  where 
txial  is  not  had  at  the  term  or  date  assigned,  a  new  notice  is  ordinarily  necessary  to 
bring  the  case  on  for  another  date.^^  Though  service  by  ordinar}'-  course  of  mail 
satisfies  the  'New  York  statute,  sending  of  notice  by  registered  mail,^^  or  with  the 
indorsement  "personal  delivery  only ,"2^  does  not  render  such  serA^ce  void,  but  if  de- 
livery of  the  notice  is  thereby  prevented,  the  judgment  will  be  opened.-*  In  some 
states  causes  are  placed  on  the  docket  in  the  order  in  which  the  petitions  are  filed,^^ 
such  docketing  being  a  mere  administrative  function  with  respect  to  which  a  judge 
may  modify  the  order  of  his  predecessor.  In  a  few  jurisdictions  cases  are  placed  on 
a  general  docket  and  thence  assigned  among  departments  or  dinsions.  In  such 
case  the  discretion  of  the  assigning  court  should  be  exercised  so  as  to  give  hearing 
before  a  full  court  when  practicable.'^* 

Posting  of  trial  list.^'' 


12.  Where  Judge  who  rendered  decree  of 
divorce  told  plaintiff's  counsel  that  he  would, 
on  application,  order  plaintiff  to  bring  a  child 
within  the  state,  this  was  not  notice  to  plain- 
tiff giving  the  court  jurisdiction  to  make 
such  order,  and,  even  though  the  order  recit- 
ed that  the  court  had  jurisdiction,  and  that 
notice  had  been  given,  the  order  was  not  con- 
clusive In  another  state.  In  re  Gulp  [Cal. 
App.]   83  P.  89. 

13.  Calendars  and  dockets  of  appellate 
courts,   see  Appeal   and  Review,    7   C.   L.    128. 

14.  See  5  C.  L.  1039. 

15.  See  Pleading,  6  C.  L.  1008,  as  to  time 
to  plead  and  rules  for  joinder  of  issue.  A 
cause  is  at  issue  when  material  pleas  are  tra- 
versed, though  a  demurrer  to  an  immaterial 
plea  is  pending.  McDonald  v.  People  [III.] 
78  N.  E.  609. 

16.  See  Process,  6  C.  L.  1078.  Where  a 
writ  is  returnable  at  a  subsequent  term,  the 
presence  of  the  parties  as  spectators  does 
not  authorize  the  court  to  proceed  to  trial. 
Sanger  Bros.  v.  Wise  County  Coal  Co.  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  301.  90  S.  W.  518. 

17.  In  an  action  on  a  money  contract  by 
notice  according  to  the  West  Virginia  prac- 

■  tice,  notice  need  be  returned  only  long 
enough  before  term  to  permit  of  docketing. 
The  20  days  prescribed  applies  only  to  serv- 
ice. Knox  V.  Horner,  5S  W.  Va.  136  51  S 
E.  979. 

18.  In  a  suit  for  divorce  a  vinculo  matri- 
monii based  upon  a  decree  of  separation  from 


bed  and  board,  either  party  has  the  right  to 
require  the  case  to  be  set  down  on  the  ordi- 
nary docket.  Donato  v.  Frillot  [La.l  40  So. 
634. 

19.  An  action  for  partition  of  real  estate 
is  in  equity,  and  hence  properly  on  the  spe- 
cial term  calendar.  Adams  v.  Bristol,  108 
App.  Div.  303,  95  N.  Y.  S.  628.  See,  also,  post, 
Transfer,   Correction,   and    Striking  Off. 

20.  See  5  C.  L.  1039. 

21.  An  order  staying  all  proceedings  in  an 
action  until  a  certain  bond  is  filed,  which 
need  not  be  done  until  after  the  date  set  for 
trial,  renders  a  new  notice  of  trial  necessary. 
In  re  Dean's  Estate  [Cal.]  87  P.  13.  Filing 
of  the  bond  on  the  day  originally  set  for  trial 
by  one  of  the  coplaintiffs  did  not  authorize 
a  trial  without  notice  to  the  otlier  plaintiffs. 
Id.  Hence  error  to  dismiss  the  cause  for 
nonappearance.     Id. 

22.  23,  24.  Sears  v.  Tenhagen,  100  N.  T.  S. 
469. 

25.  Rev.  St.  1895,  arts.  1177-1179  [1181- 
1183].  Ranson  v.  Leggett  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  250,  90  S.  W.  668;  Kaylor  v. 
Hiller,   72   S.  C.  433,   52   S.   E.   120. 

26.  Error  to  assign  to  the  branch  division 
where  one  of  its  members  will  be  disqualified 
to  sit  because  of  having  heard  the  case  below. 
Provident  Sav.  Life  Assur.  Soc.  v.  King,  216 
111.  416,  75  N.  E.  166.  Held  not  prejudicial 
because  no  action  was  taken  until  such  mem- 
ber had  retired.     Id. 

27.  2S.     See   5  C.  L.  1039. 
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Passing  or  advancing  cause.^^ — ^Tlie  advancement  of  causes"^  is  largely  witliin 
the  discretion  of  the  court/"  and  a  case  may  be  called  out  of  its  order  without  no- 
tice  to  the  parties,^^  in  the  absence  of  statutory  restrictions.^^  In  New  York  prefer- 
ence is  granted  to  certain  classes  of  cases,  as  divorce  cases  in  which  temporar}'  ali- 
mony has  been  awarded,^^  actions  by  executors^*  and  receivers/^  and  in  case  of  ill- 
ness of  parties  under  certain  circumst-ances."''  A  mistake  in  bringing  the  action 
against  the  vrrong  party  does  not  give  the  riglit  to  substitute  the  proper  action  in 
its  place  on  the  calendar. ^^ 

Transfer,  correction,  or  sirilcing  off}^ — "\Aliere  the  pleadings  in  a  law  action 
raise  equitable  issues,  the  case  should  be  transferred  to  Uie  equity  docket,'-'  but  m 
some  states,  where  such  transfer  Avill  result  in  delay,  a  bond  conditioned  to  pay  any 
judgment  which  may  be  rendered  may  be  required.*"  An  action  wrongfully  on  the 
equity  docket  may  be  retained  where  a  subsequent  pleading  raises  an  equitable  is- 
sue.*^    The  word  "may,"  in  a  rule  relative  to  transferring  causes  to  another  justice 


29.  An  appeal  from  an  order  of  distribu- 
tion entered  in  probate  court  is  a  "cause" 
within  Practice  Act  §  16.  Ford  v.  Ford,  117 
III.   App.   502. 

30.  Ford  V.  Ford,  117  111.  App.  502.  Will 
not  be  interfered  with  on  appeal  unless  an 
abuse   clearly  appears.     Id. 

31.  No  abuse  of  discretion  to  pass  causes 
upon  the  calendar  and  proceed  to  the  trial 
of  a  subsequent  case  without  notice  to  one 
of  the  parties  where  the  case  was  likely  to 
be  called  at  any  time  and  no  leave  of  absence 
had  been  given.  Linderman  v.  Nolan  [Okl.] 
83  P.  796.  Upon  continuing  a  case  tlie  court 
may  call  the  next  case  on  the  trial  list  with- 
out notice  to  the  parties.  Poggensee  v.  Fed- 
dien  [Neb.]  106  N.  W.  654.  An  assignment 
of  causes  for  trial  made  at  tlae  opening  of 
the  term  which  does  not  fix  a  day  certain  for 
the  trial  of  each  case  is  provisional  and  sub- 
ject to  meet  unforeseen  contingencies.  Id. 
In  Texas  a  case  may  be  called  for  trial  out  of 
its  regular  order  on  the  calendar  by  order 
of  court.  A  general  announcement  on  the 
last  day  of  a  term,  and  again  on  appearance 
day  of  the  next  term,  tliat  divorce  cases 
would  be  taken  up  first,  does  not  Justify  a 
court  in  taking  up  such  cases,  no  order  being 
entered  as  required  by  Rev.  St.  1895,  art.  1287. 
Garden  v.  Gardell  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  117,  94  S-  W.  457.  The  party  com- 
plaining has  the  burden  of  showing  injury 
when  seeking  a  new  trial  on  such  ground. 
Ranson  v.  Leggett  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  250,  90  S.  W.  668.  No  showing  of 
prejudice.     Id. 

32.  St.  1893,  §  4204,  prescribing  the  order 
of  trial  for  causes,  is  not  mandatory,  but 
leaves  the  order  of  trial  largely  in  the  dis- 
cretion of  the  court.  Linderman  v.  Nolan 
[Okl.]   83  P.  796. 

33.  A  husband  who  lias  not  complied  with 
the  order  granting  temporary  alimony  and 
attorney  fees  is  not  entitled  to  the  prefer- 
ence allowed  under  Code  Civ.  Proc.  §  791, 
subd.  13.  Fennessy  v.  Fennessy,  97  N.  T.  S. 
602. 

34.  The  fact  that  the  title  to  the  complaint 
and  summons  does  not  show  the  representa- 
tive capacity  does  not  defeat  the  right  to 
preference  under  Code  Civ.  Proc.  §  791,  subd. 
5,  if  such  capacity  clearly  appears  from  the 
entire  complaint.  Chumar  v.  Melvin,  98  N. 
Y.   S.   351. 


35.  Where  an  action  by  a  receiver  can  be 
shortly  disposed  of,  it  is  error  to  refuse  a 
preference  so  as  to  allow  Its  determination 
before  time  for  making  a  final  accounting, 
though  he  was  guilty  of  delay  in  commen- 
cing the  suit  and  noticing  it  for  trial. 
Schlesinger  v.  Gilhooly,  97  N.  T.  S.  606. 

36.  Illness  must  be  proven  by  certificate  of 
a  physician.  Crawford  v.  New  York  City  R. 
Co.,  108  App.  Div.  190,  95  N.  Y.  S.  769.  Old 
age  alone  is  not  a  sufficient  ground  for  pre- 
ferring a  cause.     Id. 

37.  Especially  where  the  first  la  still  pend- 
ing. Crawford  v.  New  York  City  R.  Co.,  108 
App.  Div.  190,  95  N.  Y.  S.  769. 

38.  See  5  C.  L.  1040. 

39.  Where  by  the  issues  formed  it  be- 
came necessary  to  have  an  accounting  of 
partnership  property,  the  case  is  transfer- 
able to  the  equity  docket.  Civ.  Code  Proc. 
§  10,  subsec.  4,  as  amended  by  tlie  law  of  ISPO. 
Davis  V.  Ferguson  [Ky.]  92  S.  W.  £i6S. 
Where,  in  an  action  of  ejectment,  defend- 
ants claim  title  under  a  deed  which  by  reply 
and  amended  petition  is  attacked  as  fraudu- 
lent and  cancellation  is  demanded,  the  case 
is  transferable  under  Civ.  Code  Prac.  S  6. 
svibsec.  1,  and  §  10.  Hunt  v.  Nance  [Ky.] 
92  S.  W.  6. 

40.  Wliere  an  accounting  becomes  neces- 
sary the  court,  under  Civ.  Code  of  Prac.  §  10, 
subsec.  4,  may  transfer  the  case  without 
requiring  a  bond,  it  being  discretionary. 
Davis  V.  Ferguson  [Ky.]  92  S.  W.  968.  Held 
abuse  of  discretion  under  the  facts  of  case 
to  refuse  to  transfer  without  bond.  Id. 
Inability  to  give  bond  does  not,  however,  de- 
prive one  of  the  right  to  assert  equitable  de- 
fenses.    Id. 

41.  As  where  the  answer  in  an  action  of 
ejectment  admits  legal  title  in  plaintiff,  but 
alleges  that  it  is  held  in  trust  for  defend- 
ant.    Turner  v.  Johnson  [Ky.]   93  S.  W.  1038. 

42.  Gassenheimer  v.  U.  S.,  26  App.  D.  C. 
432.  Common-law  rule  23  of  the  supreme 
court,  providing  that  where  a  jury  has  dis- 
agreed the  trial  justice  "may"  transfer  the 
cause  to  anotlier  justice,  held  not  manda- 
tory but  discretionary.     Id. 

43.  Although  in  South  Carolina  demurrers 
should  be  heard  on  a  different  calendar  from 
that  on  which  issues  of  fact  are  triable,  the 
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upon  disa.greeinent  of  tlie  jury,  is  not  interpreted  "shall,"  as  in  the  case  of  statutes.*- 
Failure  to  transfer  to  the  appropriate  calendar  when  a  mere  irregidarity*^  is  not  a 
ground  for  reversal.^*  Provisions  for  dismissal  of  causes  upon  the  preliminary  call 
of  the  calendar  should  be  liberally  construed.*" 

Short-cause  calendar.*^ — As  in  other  cases,  joinder  of  issue  is  prerequisite.*^  X 
cause  can  be  placed  upon  the  short-cause  calendar  in  Illinois  only  upon  personal 
notice,*^  and  after  the  filing  of  the  original  aflfi.davit  as  to  the  probable  duration  of 
the  trial.*®  A  motion  to  strike  a  cause  from  the  short-cause  calendar  must  be  timely 
made.^°  Wliere  a  cause  has  been  regularly  placed  upon  the  short-cause  calendar, 
it  cannot  be  reinstated  upon  the  regular  caleu/dcr  except  upon  notice  to  the  defend- 
ant." 

Reinstatement  and  restoration.^- — ^The  reinstatement  of  an  action  dismissed 
from  the  calendar  is  largely  within  the  discretion  of  the  court. ^^  On  application  of 
an  attorney  to  restore  a  cause  to  the  docket  on  the  ground  that  it  was  fraudulently 
settled  and  dismissed  to  defraud  him  of  his  fees,  a  refusal  to  postpone  the  hearing 
to  enable  the  applicant  to  introduce  evidence  in  support  of  his  averments  is  discre- 
tionary.^* The  courts  are  more  liberal  in  restoring  appeal  cases  to  the  docket^^  thau 
original  causes  which  may  be  prosecuted  anew.^'^ 

Documents  in  Evidence,  see  latest  topical  index. 
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Definition,  elements,  and  establishment.^'' — The  terms  "domicile"  and  "resi- 
dence" are  generally  held  synonymous  in  construing  statutes,^*  although  in  some 
states  a  distinction  is  drawn  so  as  to  permit  the  establishment  of  a  "residence"  apart 
from  one's  domicile  for  a  special  purpose,-'''®  and  the  construction  of  the  terms  is 


failure  to  transfer  is  a  mere  irregularity. 
Able  V.   Southern  R.  Co.   [S.  C]    52   S.   E.  962. 

44.  Able  V.  Southern  R.  Co.  [S.  C]  52  S.  E, 
962. 

4n.  Doppelt  V.  Blum,  118  111.  App.  64. 
Rule  20  of  superior  court  of  Cook  County 
held  not  to  authorize  a  dismissal  of  an  ap- 
peal from  the  probate  court  upon  the  failure 
of  the  appellant  to  appear,  the  appellee  be- 
in  e;  i^resent.     Id. 

46.  See   5   C.  L>.   1041. 

47.  A  cause  is  at  issue  when  material  pleas 
are  traversed,  though  a  demurrer  and  mo- 
tion to  strike  certain  immaterial  pleas  are 
still  undisposed  of.  McDonald  v.  People 
[111.]   78  N.  E.  609. 

4.S.  Notice  served  by  registered  letter  is 
insufficient  under  Hurd's  R.  S.  1903,  section 
95,  chap.  110,  p.  1414.  Genius  v.  Rayfield,  121 
111.   App.   549. 

4!).  Where  the  only  evidence  tending  to 
im.peach  a  filed  affidavit  as  an  original  was 
a  recital  In  a  notice  to  defendant's  attorney 
attached  to  the  affidavit  that  on  March  21, 
1904,  affidavit,  "of  which  the  foregoing  is  a 
copy,"  was  filed,  etc.,  a  finding  that  the  origi- 
nal was  filed  was  justified.  McDonald  v.  Peo- 
ple  [111.]   78  N.  E.   609. 

."JO.  V^.'here  notice  to  place  a  cause  on  the 
calendar  was  served  March  21,  1904,  and  plac- 
ed thereon  10  days  later,  a  motion  to  strike 
made  on  day  of  trial,  May  16,  is  too  late. 
McDonald   v.   People   [111.]    78   N.    E.    609. 

.51.  Hence,  when  restored  without  notice, 
it  is  wrongfully  on  such  calendar.  Black  v. 
Exley,  121  111.  App.  254.  But  where  defend- 
ant  appears  and   moves   to   strike,   an   over- 


ruling of  his  motion  is  equivalent  to  replac- 
ing on  notice,  and  the  court  may  proceed 
with  the  case.     Id. 

.-2.     See  5  C.  L.   1041. 

53.  Dismissed  for  want  of  prosecution  up- 
on the  regular  call  of  the  calendar.  Nord- 
strom V.  Chicago,  119  111.  App.  465.  No 
abuse  of  discretion  to  refuse  to  reinstate 
where  the  declaration  does  not  state  a  cause 
of  action.     Id. 

£54.  De  Wandelaer  v.  Sawdey  [Conn.]  63  A. 
446. 

55.  Proof  that  the  appellant's  attorney 
was  engaged  in  the  trial  of  a  case  in  another 
court  is  sufficient  ground  for  reinstating  an 
appeal  from  the  probate  court  to  the  superior 
court  dismissed  on  preliminary  call  of  the 
calendar  for  nonappearance.  Doppelt  v. 
Blum,  118   111.  App.   64. 

5«.  Doppelt  V.  Blum,  118  111.  App.  64. 
The  fact  that  an  attorney  was  to  look  to  the 
judgment  for  his  fees  gives  him  no  right  to 
have  a  case  settled  and  dismissed  by  the  par- 
ties restored.  De  Wandelaer  v.  Sawdey 
[Conn.]   63  A.  446. 

57.  See   5  C.   U   104  3. 

58.  It  has  been  said  that  in  statutes  re- 
lating to  taxation,  right  of  suffrage,  divorce, 
limitation  of  actions,  and  the  like,  the  term 
"residence"  is  used  in  the  sense  of  "legal 
residence,"  that  is,  the  place  of  domicile  or 
permanent  abode  as  distinguished  from  tlie 
place  of  temporary  residence  or  habitat. 
Downs  V.  Downs,  23  App.  D.  C.  381.  See 
Domicile,  5  C.  L.  1041,  note  on  distinctions 
between  "residence"  and  "domicile." 

59.  "Residence"   used   in  sense   of  habitat. 
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varied  l)y  statutory  purpose  or  context.*"'  Every  person  must  have  a  domicile  some- 
where'''^ and  but  one  at  any  particular  time/-  hence,  where  the  same  prerequisites  of 
residence  are  required  for  divorce  and  for  the  exercise  of  the  elective  franchise,  one 
cannot  at  the  same  time  be  a  resident  of  one  jurisdiction  for  one  and  a  resident  of 
another  jurisdiction  for  the  other.*'''  The  intention  to  remain  permanently  or  in- 
definitely at  a  particular  place  is  essential  to  constitute  it  a  domicile/*  which  is 
generally  at  the  place  one  calls  home,  to  which  he  returns  to  vote  and  where  he  pays 
personal  taxes.*'^  A  domicile  once  gained  remains  until  a  new  one  is  acquired/*' 
which  latter  may  be  done  by  the  concuri^ence  of  an  actual  change  of  residence  with 
the  intention  to  establish  a  new  domicile/'  even  while  entertaining  an  intention  at 
some  future,  remote,  or  indefinite  time  to  return  to  the  former  habitation,*'^  and  nec- 
essarily the  old  is  lost  on  the  acquisition  of  the  new,"^  but  -temporary  absence  with 
no  intention  of  establishing  a  domicile  elsewheire  wdll  not  destroy  the  one  already  ac- 
quired."*' 

A  married  man's  residence  is  generally  -where  his  family  resides,'^  and  the  mere 
temporary'  absence  of  his  family  docs  not  afi'ect  his  residence.'-  The  case  of  an  un- 
married man  is  different,  the  latter  having  no  family  or  home,  except  the  home  of 
his  parents  or  his  rooming  or  boarding  place. "^     The  domicile  of  the  husband  is 


In  re  Titterir.gton's  Estate  [Iowa]  106  N.  W. 
761.  In  Texas  a  person,  although  domiciled 
in  anotlier  state,  may  establish  a  "residence" 
for  tlie  purposes  of  a  suit.  Defendant,  a  citi- 
zen of  New  York,  where  his  family  resided 
and  wliltlier  lie  frequently  returned,  estab- 
lislied  a  business  in  Texas  and  had  "resided" 
tliere  for  14  months  except  when  visiting  his 
family.  Held  he  was  entitled  to  be  sued  in 
the  county  in  Texas  where  he  "resided." 
Taylor  v.  Wilson  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Hep.  900,  93  S.  W.  108,  afd.  [Tex.]  15  Tex.  Ct. 
Rep.    577,   93   S.   W.    109. 

CO.  See  sucli  topics  as  Corporations,  7  C. 
Li.  862;  Elections,  5  C.  L.  1065;  Jurisdiction,  6 
C.  L.  267;  Process,  6  C.  L.  1078;  Taxes,  6  C. 
li.  1602;  Venue  and  Place  of  Trial,  6  C.  L. 
1S06. 

■  «1.  In  re  Titterington's  Estate  [Iowa]  106 
N.  W.  76L 

02.  Cannot  have  two  at  the  same  time. 
In  re  Titterington's  Estate  [Iowa]  106  N.  W. 
761. 

63.  Downs  v.  Downs,  23  App.  D.  C.  381. 

64.  Barfield  v.  Coker  &  Co.  [S.  C]  53  S. 
E.  170.  A  mere  temporary  so.iourn  within  a 
state  for  business  purposes  with  tlie  intention 
of  returning  to  one's  former  inliabitance  is 
insufficient.  In  re  Mulford,  217  111.  242,  75 
N.   E.   345. 

G5.  In  re  Dalrymple's  Estate  [Pa.]  64  A. 
554.  Evidence  that  a  person  began  business 
in  a  certain  countj%  owned  both  personal  and 
real  property  there,  and  that  it  was  the  only 
place  in  wliicli  he  ever  voted  or  paid  a  per- 
sonal tax,  sufficient  to  sustain  a  finding  tliat 
it  was  his  domicile,  although  he  was  av/ay 
from  it  much  of  the  time,  owned  property  in 
other  states,  and  liad  declared  liis  intention 
to  make  another  state  his  home.     Id. 

66.  In  re  Titterington's  Estate  [Iowa]  106 
N.  W.  761. 

67.  In  re  Titterington's  Estate  [Iowa]  106 
N.  W.  761.  A  declared  intention  not  carried 
into  effect  by  an  actual  change  of  habita- 
tion and  contradicted  by  actions  does  not  re- 
sult in  a  change  of  domicile.  In  re  Dal- 
rymple's  Estate    [Pa.]    64   A.    554. 


08.  In  re  Titterington's  Estate  [Iowa]  106 
N.  W.  761.  Evidence  examined  and  held  not 
to  support  finding  that  deceased's  domicile 
in  Illinois  was  retained  after  he  removed  to 
Iowa.     Id. 

69.  Domicile  is  lost  by  leaving  the  place 
where  one  has  acquired  a  permanent  home 
and  removing  to  another  place  without  a 
present  intention  of  returning.  In  re  Mul- 
ford, 217  111.   242,  75  N.  E.  345. 

70.  Evidence  that  plaintiff  always  regis- 
tered as  from  St.  Louis  at  hotels,  told  her 
friends  that  she  intended  to  return  to  St. 
Louis  and  that  she  herself  always  considered 
St.  Louis  her  home,  sufficient  to  show  her  in- 
tention to  Iceep  her  residence  there.  Hum- 
phrey. 115  Mo.  App.  361,  91  S.  W.  405.  Where 
a  wife  went  to  live  with  her  husband  in 
Missouri  on  her  marriage  to  liim,  she  acquir- 
ed a  domiciliarj-  residence  there,  entitling 
her  to  sue  for  a  divorce,  which  was  not  lost 
by  her  temporary  absence  from  the  state  aft- 
er being  deserted  by  her  husband  to  visit 
her  children,  or  in  search  of  health.     Id. 

71.  Jackson  v.  Washington,  3  Ohio  N.  P. 
(N.  S.)  453.  On  evidence  showing  that  a  per- 
son spent  mucli  of  his  time  in  at- 
tending to  his  business  in  one  coun- 
ty and  occasionally  visited  his  family  resid- 
ing in  another  county,  the  trial  court  did  not 
commit  an  error  of  law  in  holding  such  per- 
son's residence  to  be  in  the  county  where  his 
family  is  located.  Barfield  v.  Coker  &  Co. 
[S.  C]   53  S.  E.  170. 

72.  Jackson  v.  Washington.  3  Ohio  N.  P. 
(N.  S.)  453.  Defendant  rented  his  house  for 
a  year  and  leased  a  house  in  another  town 
for  a  5'ear,  whither  his  family  went  for  the 
liealth  of  his  wife,  but  defendant  remained 
and  attended  to  liis  business  within  tlie  city 
of  Augusta,  and  he  assumed  none  of  the 
privileges  of  citizenshFi^  in  the  new  place  of 
residence  of  his  family  but  retained  them  in 
Augusta.  Milligan  v.  Fortson  [Ga.]  54  S.  E. 
915.  Evidence  lield  to  show  that  defendant 
had  done  nothing  to  lose  his  residence  and 
was  domiciled  in  the  ward  from  which  he 
was  elected.     Id. 
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tlie  domicile  of  the  wife,  even  tlioiigli  the  wife  maintains  a  separate  establishment  in 
anotlier  state  where  she  and  her  husband  si>end  much  of  their  time/*  but  she  may 
acquire  a  separate  domicile  in  certain  cases.'^  In  Pennsylvania  the  orphan's  court 
may  determine  the  domicile  of  a  testator  notwithstanding  a  foreign  probate  court 
had  admitted  his  -will  to  probate  and  granted  letters  testamentary.'^^ 

Issues  and  evidence.'''^ — The  presumptions  that  a  man  is  domiciled  where  he  is 
found  unless  there  for  some  temporary  purpose ;  that  a  man  is  domiciled  where  he 
dies,  which  is  even  stronger;  that  on  the  return  of  an  alien  to  his  domicile  of  origin 
his  original  domicile  instantly  reverts;  and  that  in  doubtful  cases  the  original  domi- 
cile is  considered  the  true  one,  are  presumptions  of  fact  and  not  of  law,'*  and  hence 
cannot  ai'ise  where  the  findings  are  silent  as  to  them.''''  The  existence  of  a  domi- 
cile, once  established,®"  is  presumed  to  continue,®^  hence  the  domicile  of  minor  chil- 
dren, being  that  of  their  parent,  will  be  presumed  to  remain  the  same  after  liis 
death. ®^     One  may  be  estopped  to  deny  that  his  domicile  is  in  a  certain  place.®^ 

The  question  of  domicile  is  generally  held  to  be  one  of  fact  to  be  determined 
principally  from  a  person's  intent,®*  as  indicated  by  his  acts  and  declaJ*ations,^^  and 
the  finding  of  the  trial  court  if  supported  by  any  evidence  is  conclusive.®'^  Acts 
such  as  residence,®'^  and  voting,®®  have  great  probative  force,  but  declarations  made 


73.  Jackson  v.  Washington,  3  Ohio  N.  P. 
(N.  S.)   453. 

74.  Husband  rector  of  church  in  Dover,  N. 
J.,  where  he  is  legaUy  domiciled,  wife  a  wo- 
man of  independent  means  maintaining  a 
residence  in  New  York  City  where  she  and 
her  husband  spend  much  of  their  time.  In 
re  Hartman's  Estate   [N.  J.   Eq.]   62  A.  560. 

75.  On  his  desertion  and  renioval  to  an- 
other state  the  wife's  domicile  did  not  accom.- 
pany  his,  hence  suit  in  Federal  courts  bas- 
ed on  diverse  citizenship  was  proper.  Ac- 
tion for  alienation  of  affection.  Gordon  v. 
Yost,  140  F.  79.  Held  desertion  fully  and 
aptly  charged  within  the  exception  stated  in 
the  text.  Id.  The  "mere  domicile"  within 
the  state  of  the  spouse  at  fault  will  not  sup- 
port a  divorce  decree  by  publication.  Had- 
dock V.  Haddock,  201  U.  S.  562,  50  Law.  Ed.  — . 

76.  In  re  Dalrymple's  Estate  [Pa.]  64  A. 
554. 

77.  See  5   C.  L.   1043. 

78.  Donaldson  v.  State  [Ind.]  78  N.  E.  182. 
See  Aliens,  7  C.  D.  100,  note  on  presumptions 
of  fact  as  to  domicile  of  aliens. 

79.  Where  an  alien  emigrated  to  America 
and  established  a  residence  here,  but  a  short 
time  before  his  death  returned  to  his  native 
country,  no  presumption  of  his  foreign  resi- 
dence can  arise  when  the  findings  of  the  court 
are  silent  on  that  point,  in  an  action  by  the 
alien  heirs  of  such  person  to  recover  the  land 
of  which  he  died  seised  and  claimed  by  the 
state  as  escheated.  Donaldson  v.  State  [Ind.] 
78  N.  E.  182. 

SO.  Before  the  presumption  of  the  con- 
tinuance of  a  domicile  can  arise  its  existence 
must  be  lirst  established.  Morrison  v.  Turn- 
baugh,  192  Mo.  427,  91  S.  W.  152.  The  resi- 
dence of  a  person  in  a  certain  county  being 
left  an  open  question,  no  presumption  of 
his  continuing  to  reside  there  can  arise.  Id. 
Floating  into  several  counties  of  a  state 
sporadically  and  by  way  of  parenthesis  three 
or  four  times  many  years  previously,  and 
claiming  to  live  in  another  county  within  the 
state  which  is  left  an  open  question,  is  not 


sufTicient  to  establish  his  residence  there  so 
as  to  destroy  the  jurisdiction  of  the  court 
because  the  summons  was  published,  as  in 
the  case  of  nonresidence.     Id. 

SI.  This  presumption  aided  by  evidence 
of  an  aunt  that  she  knew  deceased  until  his 
death,  had  visited  him  once  at  his  place  of 
residence,  and  had  heard  from  him  "once  In 
a  while"  as  being  in  that  city.  In  re  Colton'3 
Estate  [Iowa]  105  N.  W.  1008. 

82.  In  re  Bunting's  Estate  [Utah]  84  P. 
109. 

83.  One  procuring  his  registry  and  right 
to  vote  in  Baltimore  on  his  representation 
of  being  domiciled  there  will  not  subsequent- 
ly be  permitted  to  show  that  his  domicile 
was  actually  in  Washington,  D.  C,  in  order 
to  entitle  him  to  sue  for  a  divorce  there. 
Downs  V.   Downs,    23  App.   D.    C.   381. 

84.  Canadian  Pac.  R.  Co.  v.  Wenham,  14  6 
F.  207.  On  the  question  whether  a  person 
who  has  removed  himself  from  one  district  to 
another  where  he  is  living  and  doing  business 
when  served  with  process.     Id. 

85.  Barfleld  v.  Coker  &  Co.  [S.  C]  53  S. 
E.  170;  Forlaw  v.  Augusta  Naval  Stores  Co., 
124  Ga.  261,  52  S.  E.  898.  Held  question  was 
properly  submitted  to  jury  under  the  evi- 
dence in  this  case.  Id.  Question  of  resi- 
dence must  be  determined  by  acts  and  inten- 
tions of  the  party  himself;  it  cannot  be 
taken  from  inference  but  must  be  determin- 
ed solely  from  the  facts.  Local  option  elec- 
tion. Jackson  v.  Washington,  3  Ohio  N.  P. 
(N.  S.)  453.  While  the  testimony  of  wit- 
nesses as  to  oral  declarations  by  a  deceased 
person  with  reference  to  his  domicile  is 
unsatisfactory  in  some  cases,  "when  it  bears 
the  marks  of  truthfulness  and  reliability,  and 
is  supported  by  the  fact  of  residence  for  a 
long  period,  it  is  valuable  and  should  be 
given  weight.  In  re  Titterington's  Estate 
[Iowa]    106  N.   W.   761. 

86.  Barfleld  v.  Coker  &  Co.  [S.  C]  53  S.  E. 
170. 

87.  Actual  residence  for  a  long  time  is 
strong    evidence    of    an    intention    to    make 


7  Cur.  Law. 


DOWER  §  1. 


1197 


after  a  person  is  apprised  of  the  benefits  of  a  cliange  of  domicile,'®  or  contradicted 
by  other  facts  and  circumstances,^"  are  not  conti-ollin^:.  ]\rore  presence  -u-itiiin  a 
county  is  not  proof  of  residence.^^  The  burden  of  proof  is  on  tlie  movant  for  a 
change  of  venue  based  on  an  issue  of  domicile."^  The  tests  givec.  to  the  jury  for 
determining  domicile  must  be  applicable  to  the  evidence.^^  Eesidence  may  be  charg- 
ed without  defining  and  distinguishing  "actual"  and  "legal"  residence,  unless  proper 
request  is  made.^^ 

DO"\\TER.» 


5  I.  Nature  of  Rigrlit;  Persons  Entitled; 
Eleciioiss    (1197). 

§   ti.     In  What  Dower  May  be  Had   (1198). 

§  3.  li:xtiu|;uisbnient.  Release,  or  Bar,  and 
Revival    of   Dower    (1199). 


§   4.     Liens  and   Charges   on  Dower   (1200). 
§   5.     Assisrunient     of     Dormer     and     Money 
Awards  (1200). 

§   (i.     Reuiedies  and  Procedure   (1200). 


§  1.  Nature  of  right;  persons  entitled;  electionP^ — Dower  consummate  on 
the  husband's  death  but  not  yet  assigned  constitutes  no  possessory  estate  in  the 
lands/-"'  and  until  assignment  dower  may  be  released  to  the  fee  o-mier  only.^^ 
Equity  will  recognize  dower  in  personalty  as  given  by  some  statutes,  though  it  is  not 
judicially  assigned.'"'  A  conveyance  of  land  by  a  widow  carries  with  it  an  equitable 
transfer  of  her  unassigned  dower.^  In  Florida,  when  a  married  man  dies  testate 
and  without  issue,  the  widow  has  an  election  to  idkQ  under  the  will,  her  dower  inter- 
est or  a  child's  part,^  but  ordinarily  an  election  between  a  testamentary  provision  and 
dower  is  required  only  when  tlie  former  is  given  in  lieu  of  the  latter.^  An  election 
is  sometimes  presented  between  dower  and  the  statutory  homestead  rights.* 


such  place  of  residence  the  domicile,  and 
when  accompanied  by  other  acts  and  declara- 
tions entirely  consistent  therewith  is  all  but 
conclusive.  In  re  Titterington's  Estate 
[Iowa]  106  N.  W.  761. 

88.  The  act  of  voting  at  one's  place  of 
residence,  while  not  conclusive,  is  a  valuable 
circumstance  in  determining  a  question  of 
domicile.  In  re  Titterington's  Estate  [Iowa] 
106  N.  W.  761.  Finding  that  domicile  was 
where  person  voted  and  paid  taxes  sustained, 
though  he  was  absent  much  of  the  time  and 
had  declared  an  intent  to  make  another 
state  his  home.  In  re  Dalrymple's  Estate 
[Pa.]   64  A.  554.  .  ■" 

89.  Canadian  Pac.  R.  Co.  v.  "Wenham,  146 
F.  207.  Where  one  has  left  his  home  in  one 
city  and  state,  gone  to  another,  entered  into 
business  there,  and  is  living  with  a  paramour 
whom  he  introduces  as  his  wife,  remaining 
away  from  his  former  home  to  avoid  civil 
arrest  but  expressing  the  hope  of  returning 
there  some  time,  his  domicile  is  where  he  has 
gone  into  business  and  there  he  may  be  sued. 
Id. 

90.  Recitals  in  the  deeds  and  will  of  a 
testator  are  not  controlling  in  fixing  his 
domicile  when  contradicted  by  other  facts 
and  circumstances.  In  re  Dalrymple's  Estate 
[Pa.]   64  A.  554. 

91.  The  fact  that  an  alleged  nonresident 
has  been  seen  in  a  county  does  not  tend  to 
disprove  his  nonresidence.  On  motion  for  a 
commission  to  examine  an  alleged  nonresi- 
dent who  was  seen  in  a  restaurant  in  the 
countv  of  trial.  Dambmann  v.  Metropolitan 
St.   R."  Co.,   110   App.   Div.   165,    97   N.  Y.   S.    91. 

92.  Alleging  domicile  in  another  county. 
Barfield  v.  Coker  &  Co.  [S.  C]   53  S.  E.  170. 


93.  Whether  one  had  a  "family"  being 
soraev.'hat  in  doubt,  it  was  proper  to  give 
both  the  test  of  family  abode  and  its  con- 
verse. Forlaw  v.  Augusta  Naval  Stores  Co., 
124  Ga.  261,  52  S.  E.  898.  Where  there  was 
some  evidence  showing  that  a  certain  per- 
son's business  caused  a  frequent  change  of 
residence,  it  is  not  error  to  instruct  jury  as 
to  the  domicile  of  transients  and  persons  re- 
siding indifferently  in  two  or  more  places. 
Id.  Such  instructions  held  applicable  to  the 
facts  in  the  case.     Id. 

94.  Failure  to  draw  distinction  not  error 
in  absence  of  request.  Forlaw  v.  Augusta 
Naval  Stores  Co.,  124  Ga.  261,  52  S.  E.  898. 

95.  See  Tiffany  Real  Prop.    420. 

98.  See  5    C.  L.  104.3. 

97.  Adverse  title  held  to  arise  from  wid- 
ow's possession  of  entire  tract  under  a  deed 
from  the  heir  to  two-thirds  and  color  of  title 
to  the  other  third,  and  not  from  possession 
under  a  claim  of  dower  right.  Tarplee  v. 
Sonn,  109  App.  Div.  241,  96  N.  T.   S.  6. 

08.  Chicago,  etc.,  R.  Co.  v.  Kelly  [111.]  77 
N.  E.  916. 

99.  Where  the  personalty  in  the  posses- 
sion of  the  widow  is  less  than  the  $400  to 
which  she  is  entitled  as  a  part  of  her  dower, 
under  Rev.  St.  1899,  §§  107,  108,  she  will  be 
regarded  in  equity  as  having  title  thereto, 
though    there    was    no    administration.     Ma- 

lioney  v.  Nevins,  190  Mo.  360,  88  S.  W.  731. 

1.  Griffin  v.  Dunn  [Ark.]  96  S.  W.  190. 
Does  not  postpone  the  heirs'  right  of  entry 
under  homestead  claim  so  as  to  toll  the  stat- 
ute of  limitations.     Id. 

2.  Sections  1830,  1833,  Rev.  St.  1892.  Sax- 
on  v.    Rawls    [Fla.]    41   So.    594. 
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§  3.  In  what  dower  may  he  had.^ — Ordinarily,  dower  may  be  had  in  any  es- 
tate of  inheritance  of  which  tlie  husband  was  seised  at  any  time  during  coverture/ 
and  to  which  the  do^vi-ess  has  not  relinquished  her  right/  but  by  some  statutes  the 
husband  must  be  seised  of  the  estate  at  death/  though  he  need  not  be  in  actual  pos- 
session.^ A  beneficial  seisin  being  essential,^  °  no  dower  attaches  to  an  estate  in  re- 
mainder.^^ A  transitory  seisin  is  insuihcient  to  give  rise  to  dower.^-  At  common 
law  dower  did  not  attacli  to  lands  of  which  the  husband  was  only  equitably  seised/'^ 
but  this  rule  has  been  changed  by  statute  in  many  states.^*  A  conveyance  made  after 
marriage  pursuant  to  a  bond  for  title  executed  before  marriage  defeats  dower.^^ 

Where  the  owner  of  an  undivided  interest  dies,  the  widow  takes  dower  in  her 
husband's  interest  and  not  in  any  j)articula.r  tract.^** 

A  fraudulent  conveyance  to  defeat  a  future  wife's  dower  may  be  set  aside  by 
her,  tliough  directed  against  no  woman  in  particular  when  made.^'^  A  duly  re- 
corded conversance  before  marriage  was  contemplated  is  not  in  fraud  of  dower  de- 
spite the  husband's  continued  possession,  he  having  reserved  a  life  estate.^^ 


3.  Will  construed  as  making  a  devise  in 
addition  to  the  dower,  and  not  in  lieu  thereof. 
Casey  v.  McGowan,  50  Miso.  426.  100  N.  Y.  S. 
538. 

4.  A  widow  bj'  accepting  dower  in  her 
deceased  husband's  lands  thereby  makes  an 
election  and  precludes  herself  from  claiming 
a  distributive  share  in  the  homestead.  Ken- 
nedy V.   Kennedy    [S.   C]    54    S.   E.    773. 

5.  See  5  C.  L.  1044. 

6.  A  woman  by  marrying  is  not  a  pur- 
chaser for  value  of  a  life  estate  in  one-third 
of  her  husband's  estate  so  as  to  render  void 
a  prior  unrecorded  deed,  under  Revisal  1905, 
§§  979,  980,  and  thus  giving  her  a  dower 
interest  therein.  Haire  v.  Haire  [N.  C]  53 
S.    E.    340. 

7.  A  widow  is  entitled  to  dower  in  lands 
conveyed  by  her  husband  in  v/hich  she  did 
rot  join.  Hyatt  v.  O'Connell  [Iowa]  107  N. 
W.  599.  A  sale  of  land  of  a  decedent  before 
assignment  of  dower  is  not  void,  but  the 
purchaser  takes  subject  to  the  dower  inter- 
est. Shell  V.  Young  [Ark.]  95  S.  W.  798.  A 
mortgage  in  which  the  wife  does  not  join 
does  not  affect  her  inchoate  right  of  dower 
(Lowe  V.  Walker  [Ark.]  91  S.  'W.  22;  Shakle- 
ford  V.  Morrill  [N.  C]  55  S.  E.  82);  and  upon 
foreclosure  of  a  superior  mortgage  the  court 
will  protect  the  contingent  interest  of  the 
wife  if  the  land  sells  for  more  than  enough 
to  satisfy  the  first,  by  adjudging  that  a  fore- 
closure under  the  second  shall  be  subject 
thereto  (Td.).  Where  defendant  and  his 
wife  acquired  a  domicile  in  Michigan  before 
a  partnership  between  her  husband  and 
plaintiff  to  plat  and  sell  lands  of  the  de- 
fendant became  legally  formed,  the  wife 
is  entitled  to  an  inchoate  right  of  dower. 
Chase  v.  Angell  [Mich.]  13  Det.  Leg.  N.  616, 
108   N.    W.    1105. 

8.  Under  Comp.  Laws  1897,  §  8938,  giving 
a  nonresident  wife  dower  in  lands  of  which 
her  husband  dies  seised,  a  ripened  adverse 
possession  as  against  him  bars  dower.  Put- 
ney v.  Vinton  [Mich.]  13  Det.  Leg.  N.  459, 
108  N.  W.   655. 

9.  Under  Comp.  Laws  1897,  §  8938,  the 
legal  right  to  the  possession  is  sufficient 
without  actual  possession.  Putney  v.  Vinton 
[Mich.]    13   Det.  Leg.  N.  459,   108  N.  W.   655. 

10.  A   wife    has    no    dower    right    in    lands 


held  by  the  husband  in  trust  for  her.     Barker 
v.  Smiley,  218  111.  68,  75  N.  E.  787. 

HI.  Gray  v.  Whittemore  [Mass.]  78  N.  E. 
4  22;  Redding  v.  Vogt,  140  N.  C.  562.  53  S.  E 
337.  Mere  possession  is  not  seisin  where 
the   precedent   estate   still   exists.      Id. 

12,  A  purchase  price  mortgage  is  superior 
to  the  dower  interest  of  the  wife  of  the 
vendee  though  not  joined  in  by  her.  Har- 
row v.  Grogan,  219  111.  228,  76  N.  E.  350. 
Where  a  grantee  in  a  deed  executes  a  mort- 
gage to  his  grantor  of  even  date  and  cover- 
ing the  same  land,  the  law  will  presume  that 
it  is  a  purchase   money  mortgage.     Id. 

13,  Held  in  trust  for  the  husband.  Sea- 
man V.  Harmon    [Mass.]    78  N.   E.   301. 

14.  Under  Gen.  St.  p.  1^75,  §  1,  dower  at- 
taches to  lands  whereof  a  third  person  is 
seised  to  the  husband's  use  undei-  circum- 
stances which  entitle  the  husband  and  heirs 
to  a  conveyance  and  the  actual  seisin  of  the 
land.  Padley  v.  Radley  [N.  J.  Eq.]  62  A.  195. 
A  recital  in  a  deed  by  a  husband  and  wife 
to  a  third  person  to  hold  in  trust  for  the 
husband  and  heirs  that  the  purpose  is  to 
free  the  lands  from  dower  does  not  affect  the 
wife's  dower  right  in  the  equitable  estate 
thereby  created.     Id. 

15.  Wliere  an  attorney  in  fact  executed  a 
bond  for  title  prior  to  his  appointment,  a 
ratification  by  his  principal  before  marriage 
defeats  dower,  though  conveyed  thereafter. 
Rritt  V.  Gordon  [Iowa]  108  N.  W.  319.  Facts 
held  insufflcient  to  show  such  ratification. 
Id.  If  the  husband  had  no  knovrledge  of  the 
bond  the  widow  is  presumptively  entitled 
to   dower.     Id. 

16,  Bloom  V.  Sawyer  [Ky.]  89  S.  W.  204. 
And  hence  a  judgment,  awarding  her  dower 
in  one-third  of  her  husband's  lands,  gives  a 
freehold  for  life  in  one-third  of  the  un- 
divided interest  and  she  becomes  a  tenant 
in   common.      Id. 

17.  Higgins  v.  Higgins,  219  111.  146,  76  N. 
E.  86.  Not  necessary  that  the  grantee  par- 
ticipate in  the  fraudulent  intent.  Id.  Action 
may  be  prosecuted  during  husband's  life 
(Id.)  and  the  plaintiff  must  not  be  guilty  of 
laches  (Id.).  Held  not  guilty  of  laches  con- 
sidering the  husband's  promises  to  right  the 
wiong.      Id. 

IS,     Dowress  could  not  rely  on  his  posses- 


7  Cur.  LaAv. 


DOAYER  S  3. 


1199 


§  3.  Extinguishment,  release,  or  bar,  and  revival  of  doicer}^ — Dower  may  be 
•extinguished  by  a  release  freely  executed,-"  by  an  election  to  take  some  inconsistent 
right,^^  by  a  jointure^-  or  an  ante-nuptial  contract  specifically  renouncing  it"^  fol- 
lowed by  an  election,'*  by  post-nuptial  agreement,^^  by  the  foreclosure  of  a  superior 
lien-*^  unless  fraudulent,-'  by  laches  in  asserting  the  right,-*  by  estoppel,-^  by  the 
operation  of  the  statute  of  limitations^*'  which  runs  from  the  husband's  death,^^  by 
divorce^^  or  by  marital  misconduct,  as  adultery ,^^  wrongful  and  continuous  abandon- 
ment.^* ^Vliere  a  mdow  has  dower  in  lands  incumbered  with  a  mortgage,  the 
execution  of  an  absolute  deed  as  security  will  not  bar  her  right.^^  The  right  to 
have  dower  assigiied  in  land  held  as  a  homestead  is  not  lost  by  the  abandonment  of 
the  latter,^*'  nor  l)y  absence  from  the  land.^^  The  acceptance  of  the  provisions  of 
a  will  is  no  bar  unless  an  election  is  presented.^^  A  lienor  who  pays  another  lien 
to  protect  his  own  is  subrogated  as  against  a  dower  claimant  where  the  protected 
lien  was  superior  thereto.'^*  Money  paid  to  secure  the  release  of  a  dower  interest  be- 
comes the  absolute  property  of  the  dowress.*** 


sion  against  constructive  notice  by  the  rec- 
ord. Collings  V.  CoUings  [Ky.]  92  S.  W.  577. 
And  see  note.  5  C.  L.  1045,  n.  78. 

19.  See   5   C.   L.   1045. 

20.  A  release  will  not  be  set  aside  on  the 
ground  of  coercion  by  the  husband  unless 
the  person  in  whose  favor  it  was  executed 
■had  knowledge  of  the  fraud.  Campbell  v. 
Harris  Lithia  Springs  Co.  [S.  C.]'  54  S.  E. 
378.  Complaint  to  set  aside  lield  demurrable 
for  failure   to   allege   sucli   knowledge.     Id. 

21.  See  ante  §  1,  and  see  Election  and 
V\'aiver,   5  C.   L.   1078. 

22.  Contract  of  family  settlement  held  not 
•to  create  a  jointure  so  as  to  present  an  elec- 
tion within  Burns'  Ann.  St.  1901,  §  2665, 
Case  V.  Collins  [Ind.  App.]   76  N.  E.  781. 

23.  Antenuptial  contract,  reciprocally  re- 
leasing such  rights  as  ■w'ould  accrue  to  each 
in  tlio  property  of  the  other  by  virtue  of  the 
prospective  marriage,  construed  to  release 
only  such  rights  as  were  common  to  both 
and  hence  not  the  widow's  reward.  Kroell  v. 
Kroell,  120  111.  App.  76.  Antenuptial  con- 
tract held  not  to  include  a  release  of  the 
V'idow's  reward.  Pratz  v.  Pratz,  122  111.  App. 
101. 

24.  Kroell  v.  Kroell,   120  111.  App.   76. 

25.  Wliere  a  husband  in  an  action  for  di- 
vorce admitted  the  ground  and  stipulated  for 
a  certain  alimony  conditioned  for  a  release 
by  the  wife  of  her  dower  interest,  and  di- 
■vorce  was  thereupon  granted  and  a  release 
executed,  held  that  the  release  is  binding 
under  Real  Property  Law  1896,  §  186,  Laws 
1896,  p.  587,  c.  547.  Schlesinger  v.  Klinger, 
■98  N.  Y.  S.  545.  Evidence  held  insufficient  to 
show  that  the  divorce  was  collusive  so  as  to 
affect   the    release.     Id. 

2C.  A  vendor's  lien  is  superior  to  the 
dower  interest  of  the  vendee's  wife  (Matney 
V.  Williams  [Ky.]  89  S.  W.  678),  and  hence  a 
sale   thereunder   terminates   the   dower    (Id.). 

27.  The  fraudulent  foreclosure  of  a  mort- 
gage for  the  express  purpose  of  barring  dow- 
er does  not  bar  such  right.  Turner  v. 
Kuehnle  [N.  J.  Eq.]  62  A.  327.  And  the  pur- 
chaser cannot  assert  in  an  action  to  establisli 
dower  that  the  wife  might  have  discovered 
tlie  fraud  and  protected  herself  at  the  sale. 
Id. 

28.  Wife  held  not  guilty  of  laches  because 
of    the    fraudulent    representations    made    by 


the  husband  and  his  counsel  that  her  interest 
was  not  to  be  affected.  Turner  v.  Kuehnle 
[N.   J.  Eq.]    64   A.  478. 

29.  "U'liere  a  wife  expressly  refused  to  join 
in  a  deed  of  her  husband's  land,  the  fact  that 
she  allowed  the  husband  to  use  the  proceeds 
in  support  of  herself  as  a  member  of  the 
family  does  not  estop  her  from  asserting  her 
dower  interest.  Hyatt  v.  O'Connell  [Iowa] 
105  N.  'W.  835  [advance  sheets  only];  Id. 
[Iowa]  107  N.  W.  599.  False  representations 
of  the  husband  before  a  board  of  review  can- 
not work  an  estoppel  against  the  wife.  Chase 
V.  Angell  [Mich.]  13  Det.  Leg.  N.  616,  108  N. 
W.    1105. 

30.  In  Missouri  a  wife's  right  of  assign- 
ment is  barred  in  ten  years  from  tlie  accrual 
of  the  right.  Joplin  Brewing  Co.  v.  Payne 
[Mo.]  94  S.  "U^  896.  Code  §  3369,  relating  to 
the  admeasurement  of  dower,  dpes  not  apply 
to  an  action  in  ecjuity  or  for  the  partition  of 
a  distributive  share.  Britt  v.  Gordon  [Iowa] 
108  N.  W.  319.  An  action  for  partition  of  dis- 
tributive share  when  against  a  stranger 
claiming  adversely  is  controlled  by  Code  § 
344  7,  subd.  7,  providing  for  the  recovery  of 
real  property  generally.  Id.  Held  barred  in 
twelve   years.     Id. 

31.  The  wife's  right  to  assignment  of 
dower  accrues  immediately  on  the  death  of 
tlie  husband.  Joplin  Brewing  Co.  v.  Payne 
[Mo.]    94   S.  W.   896. 

32.  In  New  York  a  divorce  destroys  the 
wife's  right  of  dower,  especially  where  she 
obtains  a  divorce  in  another  state  upon  a 
ground  not  recognized  in  New  York.  Voke 
V.  Piatt,  48  Misc.   273,   96  N.  Y.   S.  725. 

33.  The  common-law  rule  that  adultery  by 
the  wife  while  willingly  living  separate  from 
her  husband,  unless  condoned  by  him,  de- 
feats her  right  to  dower,  prevails  in  Indian 
Territory.  Daniels  v.  Taylor  [C.  C.  A.]  145 
F.   169. 

34.  In  North  Carolina  abandonment  with- 
out cause  continued  until  death  of  the  hus- 
band bars  dower.  Hicks  v.  Hicks  [N.  C] 
55  .S.  E.  106.  Evidence  as  to  whether  plain- 
tiff in  an  action  for  dower  left  her  husband 
of  her  own  volition  or  because  of  cruel 
and  inhuman  treatment  is  admissible.     Id. 

35.  Debt  paid  but  no  conveyance  made 
during  husband's  life.  Wild  v.  Storz  Brew- 
ing Co.    [Neb.]    108   N.   W.   145. 
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§  4.  Liens  and  cJiarges  on  dower*'^  comprise  prior  mortgages  or  incumbrances 
or  paramount  estates  in  the  land  as  "vrell  as  those  estates  in  the  grant  whereof  the 
dowress  joined.*^ 

§  5.  Assignment  of  dower  and  money  aivards.^^ — An  agreement  to  partition 
the  "rents"  with  the  heir  may  be  construed  so  as  to  set  out  the  dower  estate.** 
Where  land  is  conveyed  during  the  lifetime  of  the  husband  subject  to  dower,  it  is 
measured  as  of  the  date  of  alienation.*^  Money  awards  are  often  made  under  stat- 
utes/^ or  when  necessary  to  work  out  the  equities/'^  or  with  the  consent  of  the 
dowress*^  to  protect  her  inchoate  dower  interest.  In  Illinois,  where  a  widow  is  en- 
titled to  both  homestead  and  dower,  the  latter  is  a  one-third  interest  in  remainder 
after  deducting  tlie  homestead.*^ 

Until  dower  is  assigned,  rents  accruing  from  the  endowable  estate  belong  to 
the  heirg,^"  or  at  least  until  demand  for  assignment,^^  except  as  changed  by  stat- 
ute.^^  In  Arkansas  the  widow  is  entitled  to  the  possession  of  the  dwelling  house 
and  the  farm  thereto  attached  until  the  assignment  of  dower.^^ 

§  6.  Remedies  and  procedure.^'^— The  right  to  a  judicial  assignment  can  not 
be  cut  off  by  a  will  or  by  aught  than  consent  of  the  do\\Tess.^^     The  personal  repre- 


ss.    Griffin  v.  Dunn  [Ark.]   96  S.  W.  190. 

37.  Bartee  v.  Edmunds  [Ky.]  96  S.  W.  535. 

38.  Pratz  V.  Pratz,   122  111.  App.  101. 

39.  Partially  discharged  a  superior  lien 
and  paid  interest  tliereon  and  taxes  upon  tlie 
land.  Lidster  v.  Poole,  122  111.  App.  227. 
Wliere  a  superior  lien  is  partially  discliarged 
by  a  junior  lienor  to  protect  his  own,  and 
with  the  consent  of  a  dower  claimant  who 
knew  he  relied  upon  a  lien,  she  cannot  sub- 
sequently repudiate  her  consent.     Id. 

40.  Not  simply  entitled  to  a  life  Interest 
(Williams  v.  Merriam  [Kan.]  83  P.  976), 
and  lience  where  she  is  led  to  believe  tliat 
slie  lias  only  a  life  interest,  and  makes  an 
Investment  whereby  the  interest  is  payable 
to  her  during  life  and  the  principal  to  tlie 
decedent's  lieirs  at  death,  tlie  latter  provi- 
sion  may  be   revoked    (Id.). 

41.  See  3  C.  L.  114  6. 

42.  See  ante  §§  2,  3,  and  see  3  C.  L.  1146. 

43.  See  5  C.  L.  1046. 

44.  A  parol  agreement  as  to  "rents"  of 
property  lield  not  to  be  one  for  division  of 
tlie  estates  tlierein  between  dower  man  and 
heirs.  Chicago,  etc.,  R.  Co.  v.  Kelly  [111.]  77 
N.  E.  916. 

45.  Not  entitled  to  the  benefit  of  improve- 
ments subsequently  made  and  advancement 
In  value.  Turner  v.  Kuelinle  [N.  J.  Eq.]  62 
A.  327.  Damages  for  detention  will  be  meas- 
ured  from   the   time   of   demand.      Id. 

46.  Where  partnership  r>roperty  is  to  be 
sold  to  effect  a  dissolution,  and  it  appears 
tliat  tlie  wife  of  one  partner  has  a  superior 
inclioate  dower  interest  therein,  the  court 
must  determine  her  right  under  Comp.  Laws 
§  11,100.  providing  for  investment  of  a  por- 
tion of  the  proceeds  to  her  use,  etc.  Ciiase  v. 
Angell  [Mich.]  13  Det.  Leg.  N.  616,  108  N.  w'. 
110.-.. 

47.  Wliere  a  collusive  foreclosure  sale  to 
carry  out  a  contract  of  sale  is  liad,  she  is 
entitled  to  a  charge  upon  the  land  for  an 
annuity  equal  to  the  interest  on  one-tliird  of 
tlie  proceeds,  less  tlie  amount  of  tlie  mortgage. 
Turner  v.  Kuehnle   [N.  J.  Eq.]   64  A.  4  78. 

48.  Bankrupt's  real  estate  sold  free  of 
flower  with  the  wife's  consent  and  compensa- 


tion allowed  out  of  the  proceeds.     Savage  v. 
Savage   [C.   C.  A.]    141   F.   346. 

49.  Perkins  v.  Perkins,  122  111.  App.  370. 
And  hence  ■n'here  the  property  is  sold  she 
gets  one-third  of  the  proceeds  remaining 
after  deducting  the  $1,000  exempt  homestead 
fund.     Id. 

50.  Where  a  widow  fraudulently  pur- 
chased her  minor  children's  share  and  sold 
entire  property  to  a  third  person,  upon  set- 
ting aside  the  conveyance  such  person  cannot 
escape  paying  rent  on  the  widow's  unas- 
signed  dower  interest.  Sunter  v.  Sunter,  190 
Mass.  449,   77  N.   E.  497. 

51.  A  widow  asserting  her  right  of  dower 
against  a  grantee  of  her  husband  is  not  en- 
titled to  rent  prior  to  a  demand  for  assign- 
ment. Hyatt  v.  O'Connell  [Iowa]  105  N.  W. 
835  [advance  sheets  only] ;  Id.  [Iowa]  107 
N.  W.  599.  Evidence  held  insufficient  to  sho'w 
demand  prior  to  commencement  of  suit,  and 
hence  not  entitled  to  back  rent.  Wild  v. 
Storz  Brewing  Co.   [Neb.]   108  N.  W.  14  5. 

52.  Ky.  St.  1903,  §  2138,  entitles  the  widow 
to  one-third  of  the  "gross,"  and  not  net, 
rents  and  profits  of  her  husband's  endow- 
able property  until  assignment.  Redmond  v. 
Redmond's  Adm'x    [Ky.]    91   S.   W.    260. 

53.  Kirby's  Dig.  §  2704.  Griffin  v.  Dunn 
[Ark.]  96  S.  W.  190.  This  right  Is  lost  by 
attempted    transfer.      Id. 

54.  See  5  C.  L.  1046. 

55.  A  trustee  of  an  estate  subject  to  the 
widow's  dower  may  bring  action  for  an 
assignment,  althougli  authorized  by  the  will 
to  disembarrass  by  agreement.  Shipley  v. 
Mercantile  Trust  &  Deposit  Co.,  102  Md.  649, 
62  A.  814.  Where  a  husband  devises  lands 
subject  to  dower,  no  act  of  the  husband  or 
decree  of  court  can  destroy  the  right  of 
assignment  unless  waived.  Id.  Wliere  a 
will  devising  lands  provides  for  disem- 
barrassment by  agreement  between  trustee 
and  widow,  neither  her  consent  to  the  court's 
assumption  of  jurisdiction  over  the  adminis- 
tration of  the  trust,  nor  a  declaration  of  a 
willingness  in  her  answer  to  free  the  lands 
from  dower,  is  a  waiver  of  the  right  of 
assignment.      Id. 
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sentative  is  not  a  necessar)'  party  to  an  action  for  assignment  of  dower.'^  The 
seisin  and  possession  of  the  husband  need  not  be  specifically  alleged."  Failure  to 
file  decedent's  title  papers  with  the  petition  for  allotment  as  required  by  statute 
in  Kentucky  is  not  a  ground  for  demurrer.-''^  Marriage  may  be  proved  by  reputa- 
tion.-'^® In  an  action  of  ejectment  to  recover  imassigncd  dower  the  defendant  can- 
not restore  a  mortgage  wrongfully  discharged  of  record  to  defeat  recovery.*"'  A 
finding  that  a  deed  was  in  fraud  of  dower  before  marriage  is  fatally  variant  from 
allegations  that  it  was  antedated."^  A  judgment  awarding  dower  is  not  void  for 
failing  to  direct  that  the  commissioners  be  sworn  as  required  by  statute.*'-  Until 
(lower  has  been  allotted  the  statute  of  limitation  against  her  action  for  possession 
does  not  commence  to  run.®' 

Draixs;  Drugs;   Druggists;   Dru>-kexxess,  see  latest  topical  index. 

DUELiIXG.o* 

Due  Pbocess;  Duplicity,  see  latest  topical  index. 

DrRESS.* 

What  consfiUdes. — Duress  may  consist,  among  other  modes  of  mental  con- 
straint,*'* in  threats  of  prosecution/^  regardless  of  whether  the  accused  person  is 
guilty,®*  whereby  assent  is  coerced.®^  Threats,  abuse,  and  \'iolence  will  not  amount 
to  duress  unless  intended  to  compel  the  act  sought  to  be  avoided.'^*'     A  compromise 


5«.  Hlgglns  V.  Hlggin.<5,  219  111.  146,  76  N. 
E.    86. 

^7.  An  allegation  that  deceased  and  plain- 
tiff owned  the  land  jointly  arid  that  they 
had  been  in  possession  and  lived  thereon 
for  thirty  years  up  to  his  death  is  sufficient. 
Eartee  v.   Edmunds   [Ky.]    96   S.  W.   53.=j. 

5S.  Code  Civ.  Prac.  §  4  99.  Bartee  v.  Ed- 
munds [Ky.]  96  S.  W.  535.  L'pon  due  mo- 
tion they  ■will  be  ordered  filed.  Id.  Failure 
to   so    move   waives  the   objection.      Id. 

."JO.  Parties  cohabiting-  together  as  man 
and  wife.  Bartee  v.  Edmunds  [Ky.]  96  S. 
W.  5.35.  Under  Code  Civ.  Prac.  §  606,  a  widow 
is  incompetent  to  testify  as  to  her  marriage 
with   the  decedent.     Id. 

00.  Must  resort, to  equity.  Putney  v.  Vin- 
ton [Mich.]  13  Det.  Leg.  N.  459,  108  N.  W. 
655. 

61.  A  petition  to  set  aside  a  deed  framed 
upon  the  theory  that  the  deed  was  executed 
after  marriage  and  ante-dated  will  not  sup- 
port a  judgment  founded  upon  a  finding  that 
it  was  executed  prior  to  the  marriage  but  in 
fiaud  of  the  prospective  wife.  Higgins  v. 
Higgins,   219  111.   146,   76  N.  E.   86. 

62.  The  statute  and  not  the  judgment  re- 
quires that  they  be  sworn.  Bartee  v.  Ed- 
munds  [Ky.]   96   S.  "W.   535. 

63.  Bartee  v.  Edmunds  [Ky.]  96  S.  "W.  535. 

64.  No  cases  have  been  found  for  this  sub- 
jfct  since  the  last  article.     See  3   C.  L,.   1147. 

65.  See  5  C.  L.  1047.  For  the  effect  of 
duress  on  contracts  generally,  see  Hammon, 
Cent.   H   134-136. 

66.  See  5  C.  L.  1047. 

67.  Notes  and  mortgage  executed  solely  In 
consideration  of  a  promise  not  to  institute  a 
threatened  criminal  prosecution  are  void  for 

7  Curr.  L. — 76. 


duress.      Henry    v.-  State    Bank     [Iowa]     107 
N.  W.   1034. 

68.  To  sustain  the  defense  of  duress  to 
a  note  executed  to  avoid  a  criminal  prosecu- 
tion. It  need  not  affirmatively  appear  that 
the  person  accused  is  guilty,  nor  will  his 
innocence  absolve  the  duress.  Henry  v.  State 
Bank    [Iowa]    107   N.    VT.    1034. 

69.  No  defense  to  a  mortgage  that  it  was 
given  to  stop  a  threatened  prosecution  wliere 
no  showing  is  made  of  a  promise  not  to 
prosecute  if  it  T^^ere  executed.  Moyer  v.  Dod- 
son,   212   Pa.   344,   61  A.   937. 

Xote;  The  opposite  party  must  have 
agreed  to  abandon  or  suppress  the  prosecu- 
tion, else  it  is  not  duress.  Moyer  v.  Dodson 
[Pa.]  61  A.  937.  citing  .Johnston  v.  Allen.  22 
Fla.  224,  1  Am.  St.  Rep.  180;  Cass  County  Bank 
V.  Bricker,  34  Neb.  516.  33  Am.  St.  Rep.  649;  Mil- 
ler v.  Minor  Lumber  Co.,  98  Mich.  163,  39  Am.  St. 
Rep.  524.  The  Michigan  Law  Review  says  of 
this  case:  "Of  these  three  cases  [cited]  the 
first  two  are  not  in  point  for  they  were  de- 
cided on  the  ground  of  compounding  felonies, 
while  the  third,  which  is  in  point,  holds  con- 
trary to  the  court  in  the  principal  case.  The 
court  in  Miller  v.  Minor  Lumber  Co.,  98  Mich. 
163,  39  Am.  St.  Rep.  524.  says:  'They  had  the 
right  to  receive  money  from  Miller  «  *  • 
so  long  as  they  did  not  transgress  the  law, 
by  promising,  either  expressly  or  by  impli- 
cation, not  to  prosecute.'  In  the  principal 
case,  however,  there  is  an  implied  promise 
that  they  will  not  prosecute." — See  note  4 
Mich.  Law  Rev.   315. 

70.  V\'here  altercations  over  their  respec- 
tive rights  in  certain  property  arose  between 
a  husband  and  wife  in  the  course  of  which 
a   personal    encounter   occurred   and   threats. 
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agreement  executed  voluntarily  to  avoid  "litigation/^  or  executed  to  procui-e  payment 
of  an  unliquidated  demand,"  are  not  void  for  duress.  Consent  given,  altliough 
reluctantly  and  in  fear  of  financial  loss  when  one  might  have  refused,  will  not 
avoid  a  contract  for  duress, '^^  especially  when  the  contract  involved  is  a  family  set- 
tlement'* under  which  complainant  has  enjoyed  great  benefits.'^  Statutory  defini- 
tions of  duress  may  include  constraint  by  fear  of  loss.'^''  Threatening  to  institute 
a  civil  action/^  to  withhold  payment  of  a  debt  except  upon  the  giving  of  a  receijit 
that  the  amount  paid  w^as  all  that  was  due,'^  to  eject  a  debtor  by  process  under 
the  decree  of  confirmation  of  a  sale  of  land  unless  the  debtor  execute  a  deed  to  the 
purchaser  under  the  decree  of  sale,"''  or  to  sell  collateral  securities  according  to  the 
terms  of  an  agreement  unless  the  debt  secured  is  paid,®^  do  not  constitute  duress, 
nor  is  the  mere  retention  of  stock  as  security,  which  retention  was  sul^sequently 
ratified. ^^ 

Xc^utiable  instruments^^  and  deeds  executed  under  duress  are  void,*^  if  de- 
livered v.'ithin  the  time  during  vdiich  the  influence  of  the  duress  is  presumed  to 
continue,^*  but  in  the  hands  of  a  bona  fide  purchaser  they  becom.e  good.-^  A  con- 
tract of  marriage  procured  by  duress  and  not  subsequently  ratified  may  be  an- 
nulled.^® 


abuse,  and  violence  practised  on  the  wife, 
immediately  after  whicli  she  executed  a  deed 
to  her  husband  but  out  of  his  presence  and 
so  far  as  appears  from  the  evidence  without 
his  knowledge,  it  is  not  void  for  duress. 
Hintz  V.  Hintz,   222  111.   248,   78  N.   E.   565. 

71.  Dickey  v.  Jackson  [Or.]  84  P.  701. 
Evidence  held  to  sliow  voluntary  execution. 
Id. 

72.  Procuring  acceptance  of  a  sum  less 
than  claimed  on  an  unliquidated  demand  as 
satisfaction  in  full,  by  a  threat  not  to  pay 
unless  so  accepted,  is  a  compromise  not  void 
for  duress.     Earle  v.  Berry   [R.  I.]   61  A.  671. 

73.  Andrews  v.  Connolly.  145  F.  43.  Ex- 
cessive payments  made  under  fear  of  the 
burden  of  litig-ation  with  an  opponent  of 
great  wealth  lield  not  constrained  by  duress. 
Sanborn  v.  Bush  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Hep.   521.    91   S.   W.    883. 

74.  Settlement  of  disputes  between  broth- 
ers as  to  their  respective  rights  and  interests 
in  mining  property  signed  by  complainant 
for  fear  the  mines  might  otherwise  be  shut 
down.     Andrews  v.  Connolly,  145  F.  43. 

75.  Andrew's  v.  Connolly,   14  5   F.   4  3. 

76.  In  Georgia,  under  a  statute  providing 
that  a  contract  is  void  for  duress  if  procured 
"by  threats  or  other  arts  by  wliicli  the  free 
will  of  the  party  is  restrained  and  his  con- 
sent induced,"  threats  of  acts  involving  great 
financial  loss  may  operate  as  duress.  A 
plea  showing  that  plaintiff  by  a  preconceived 
plan  got  control  of  defendant's  business  in 
.sucli  manner  that  his  departure  would  inflict 

grfat  financial  loss,  tliat  he  threatened  to 
take  money  in  his  possession  with  him,  as 
well  as  papers,  contracts,  and  other  proper- 
ty, that  plaintiff  was  insolvent,  and  to  avoid 
execution  of  these  threats  the  notes  sued  on 
w^ere  executed,  is  a  good  plea  of  duress. 
Whitt  V.  Blount.  124  Ga.   671,   53  S.  E.   205. 

77.  Bond  v.  Kidd,  122  Ga.  812,  50  S.  E.  934. 

78.  Earle  v.  Berry   [R.  I.]    61  A.   671. 

79.  A  threat  by  one  having  good  title  to 
land  and  entitled  to  possession  as  purchaser 
under  a  decree  of  sale,  as  against  the  debtor 
occupying  the  land,   to   eject,  such   occupant 


by  process  under  the  decree  of  confirmation 
of  sale,  does  not  constitute  fraud  or  duress  to 
set  aside  a  deed  made  by  such  occupant  to 
such  owner.  Dunfee  v.  Childs  [W.  Va.]  53 
S.   E.  209. 

80.  "Where  stock  had  been  deposited  as 
security  with  an  agreement  tliat  it  might 
be  sold  in  case  of  nonpayment  of  the  debt, 
payment  of  such  debt  to  prevent  the  sale  of 
the  stock,  witliin  the  terms  of  the  agreement, 
is  not  made  under  duress  (Buck  v.  Houghtal- 
ing,  110  App.- Div.  52,  96  N.  Y.  S.  1034),  even 
though  the  debtor  believes  that  she  is  not 
riglitfully  indebted  to  hef  creditors  but 
nevertlieless  ratifies  sucli  indebtedness  by 
paying  it   (Id.). 

81.  The  mere  retention  by  a  broker  of 
stock  as  security  on  a  balance  due  him,  with- 
out any  use  of  it  to  compel  tlie  execution 
of  an  agreement  to  pay  sucli  balance  or  any 
threats  to  sell  the  stock  to  liquidate  the 
amount  due,  which  retention  and  indebted- 
ness is  ratified,  does  not  constitute  duress. 
Buck  V.  Houghtaling,  110  App.  Div.  52, 
96  N.  Y.  S.  1034. 

82 
205. 


Whitt  V.   Blount,   124   Ga.   671,   53   S.   E. 
Henry  v.  State  Bank  [Iowa]   107  N.  W^ 


S3. 

1034. 

84.  Notes  and  mortgage  are  not  rendered 
valid  because  by  agreement  they  are  not  de- 
livered until  several  days  later,  at  a  time 
when  the  influence  of  the  duress  is  presumed 
still  to  continue.  Henry  v.  State  Bank 
[Iowa]  107  N.  W.  1034. 

85.  10  Am.  &  Eng.  Enc.  of  Law  [2nd  Ed.] 
335.  A  decree  of  cancellation  of  a  deed 
for  duress  cannot  be  made  against  a  bona 
fide  purchaser.  Dunfee  v.  Childs  [W.  Va.]  53 
S.   E.   209. 

86.  Marsh  v.  VS'hittington  [Miss.]  40  So. 
326.  Evidence  that  the  fatlier  and  brother  of 
plaintiffs  wife  came  to  him  and  accused  him 
of  being  responsible  for  her  pregnancy  and 
forced  him  to  marry  her  by  putting  him 
in  fear  of  his  life,  they  procuring  the  license 
and  the  minister,  and  that  immediately  after 
the  ceremony  the  newly  married  couple  went 
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Remedies  and  procedure. — Duress  and  deceit  have  been  I.. eld  simply  different 
methods  of  consummating  fraud/"  hence  one  injured  by  duress  is  entitled  to  the 
same  remedies  available  in  eases  of  deceit."*  He  may  proceed  in  eiiuity  for  a  rescis- 
sion of  the  contract,  rescind  by  his  own  act  and  sue  at  law,  or  allow  the  contract 
to  stand  and  sue  at  law  for  damages.-^  Belief  on.  the  gToimd  of  duress  must  be 
sought  promptly ^^  or  within  a  reasonable  time"^  as  determined  by  the  circum- 
stances,^- delay  operating  as  a  waiver,^"  except  in  an  action  at  law  for  damages 
upon  the  contract  to  which  the  equi talkie  doctrine  of  laches  has  no  application  and 
which  may  be  brought  at  any  time  within  the  period  of  limitations,^^  in  which  case 
delay  is  material  only  so  far  as  it  throws  light  on  the  issue  of  duress.®^  In  plead- 
ing duress  facts  sufficient  to  show  it  must  be  alleged."®  Wliether  duress  was  exer- 
cdsed  is  ordinarily  a  question  for  the  jury."'  In  Kentucky  but  one  spouse  may 
testify  in  an  action  on  a  note  against  the  wife  Avho  raises  the  defense  of  duress."* 
Threats  communicated  to  a  wife  by  her  husband  are  admissible  to  show  in  what 
state  of  mind  she  executed  a  note,  but  not  to  prove  that  the  payee  actually  made 
them,""  and  the  court  should  so  charge.^  Evidence  of  duress  in  the  execution  of  a 
mortgage  is  properly  excluded  in  the  absence  of  any  showing  that  the  mortgagee 
was  present  or  had  notice  or  cause  to  believe  that  duress  was  practised.-  AATiere 
plaintiff  is  compelled  to  pay  money  through  threats  of  an  illegal  sale  of  his  property, 
the  onus  is  on  him  to  show  he  did  not  owe  it.* 

Dyixg  Declarations,  see  latest  topical  index. 

EASEMEXTS. 


§  1.  IVatnre  and  Creation  (1203).  A  Grant 
(1205).  A  Way  of  Necessity  (1206).  Crea- 
tion by  Prescription  (1206).  Creation  by 
Estoppel  (1208).  The  Condemnation  of  Pri- 
vate Lands  for  Private  Ways  (120S).  Nat- 
ural Easements  (1208).  Negative  Easements 
(1209). 

§   2.     Location,  Maintenance,  and  Extent  of 


Rlgrlit  (1209).  Maintenance  (1209).  Extent 
of  Use    (1209). 

§    3.     Transfer  and  AHsigrnment  (1210). 

§   4.      Extin^fui.slinient  and  Revival    (1210). 

§  5.  Interference  >vitli  Ea.senients  and 
Remedies  and  Procedure  in  Respect  Tliereto 
(1211). 


§  1.     Xature  and  creation.^ — An  easement  is  the  right  to  use  the  land  of  an- 
other^ for  a  special  purpose®  not  inconsistent  with  his  general  property  rights.' 


to  New  Orleans,  where  plaintiff  deserted  de- 
fendant and  filed  his  bill  for  divorce,  held 
sufficient  to  show  contract  made  under  du- 
ress and   not  ratified.      Id. 

87,  88,  89.  Neibiihr  v.  Gage  [Minn.]  108  N. 
W.  SS4. 

90.  Buck  V.  Houghtaling,  110  App.  Div.  52, 
9S  N.  Y.  S.  1034. 

91.  T\'here  pursuant  to  a  settlement  of  the 
amount  due  from  a  grantor  to  his  grantee's 
husband  the  former,  to  secure  this  amount, 
executes  a  deed  absolute  instead  of  a  mort- 
gage under  duress,  he  cannot,  after  the  lapse 
of  5  or  6  years  and  the  death  of  the  grantee's 
husband,  have  such  deed  transformed  into  a 
mortgage  because  of  the  duress  except  on 
the  terms  of  the  settlement  stated  in  the 
deed.  Bryan  v.  Hobbs,  72  Ark.  fi.So,  8.3  S.  W. 
341.  Evidence  held  sufficient  to  justify  find- 
ing that  defendant  executed  a,  deed  instead 
of  a  mortgage  under  duress.     Id. 

92.  To  set  aside  a  deed  for  duress  suit 
must  be  brought  in  a  reasonable  time  under 
the  circumstances  of  the  particular  case,  es- 
pecially where  the  rights  of  third  persons  are 


involved.     Dunfee    v.    Childs    [W.    Va.]    53    S. 
E.    209. 

93.  A  delay  of  three  years  held  to  have 
waived  the  alleged  duress.  Buck  v.  Hough- 
taling.   110    App.    Div.    52,    96    N.   Y.    S.    1034. 

94.  85.  Neibuhr  v.  Gage  [Minn.]  108  N. 
W.  884. 

96.  Alleging  that  the  obligee  on  a  con- 
tract told  the  obligor  that  he  "could  have 
sent  another  man  after  him"  instead  of  com- 
ing himself  will  not  be  construed  into  a 
threat  to  send  a  sheriff  with  a  warrant  in 
the  absence  of  explanatory  averments  show- 
ing that  such  was  its  meaning  as  generally 
understood.  Bond  v.  Kidd,  122  Ga.  812,  50  S. 
E.  934,  Held  that  the  pleading  failed  to  al- 
lege   facts    sufficient    to    show    duress.     Id. 

97.  It  is  a  question  for  the  jury  whether 
a  contract  executed  to  preserve  the  good 
name  of  the  obligor,  and  which  he  recognized 
as  binding  by  paying  several  annual  instal- 
ments thereon,  and  also  in  his  will  drawn  a  few 
days  before  his  death,  is  void  for  duress, 
Wakley  v.  King,  98  N.  Y.  S,  957.  Suit  against 
estate  of  testator  for  an  annual  instalment  of 
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An  easement  is  distingnislied  from  a  license  in  that  it  is  an  interest  in  land,^  and 
hence  cannot  be  created  by  parol  grant.'*  It  may  be  acquired  by  grant/**  dedica- 
tion/^ immemorial  custom/-  or  prescri^jtion  which  presupposes  a  grant/^  and  lying 
in  grant,  and  not  in  seisin,  it  cannot  be  made  subject  to  conditions.^*  Several  con- 
sistent easements  may  exist  in  the  same  land.'^  If  the  beneficiary  exercises  the 
use  as  a  personal  right,  the  easement  is  in  gross,^-'  but  if  enjoyed  as  the  owner  of 


$500  due  upon  a  contract  between  plaintiff 
and  testator,  whereby  the  former  waived  all 
claims  ag-ainst  the  latter  for  the  seduction  of 
her  minor  daughter.  Id.  It  was  a  question 
for  the  jury  to  determine  whether  a  land- 
lord signed  a  note  under  duress  where  her 
only  tenant  was  threatened  with  immediat" 
arrest  on  a  criminal  charge  preferred  against 
him,  unless  he  arranged  for  settlement  of  a 
certain  claim  and  she  agreed  to  go  on  the 
note  with  h-im  provided  he  indemnified  her 
by  the  execution  of  a  trust  deed  to  some  cat- 
tle.    Russell    V.    Johnson    [Miss.]    39    So.    782. 

98.  Under  Civ.  Code  Prac.  §  606,  providing 
that  in  an  action  against  a  married  woman 
■which  might  have  been  brought  against  her 
if  slie  were  unmarried,  one  but  not  botli  can 
testify.     Ditto  v.  f^laughter  [Ky.]   92  S.  W.  2. 

»9,  1.     Ditto  V.  Slaughter  [Ky.]  92  S.  W.  2. 

2.  On  trial  seire  facias  sur  mortgage. 
Moyer  v.  Dodson.  212  Pa.  344,  61  A.  937. 

3.  Buck  V.  Houghtaling,  110  App.  Div. 
52,  96  N.  Y.  S.   1034. 

4.  See   5  C.  L.   1048. 

5.  One  cannot  have  an  easement  in  his 
own  lands.  Miller  v.  Hoeschler,  126  Wis.  263, 
105  N.  W.   790. 

6.  Stringing  clothes  lines.  Steiner  v.  Pe- 
terman  [N.  J.  Eq.]  63  A.  1102.  Under  Civ. 
Code  §  811,  a  right  of  way  and  the  right 
to  receive  from  and  discharge  water  upon 
the  lands  of  another  may  become  ease- 
ments. Jones  V.  Deardorff  [Cal.  App.] 
87  P.   213. 

7.  A  finding  that  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  a  strip  of 
land  is  not  supported  by  proof  of  an  ease- 
ment of  way  therein.  Galletly  v.  Backius 
[Cal.   App.]    82   P.    1109. 

S.  Licenses:  A  driveway  established  by 
adjoining  lot  owners,  one-half  on  each  lot,  for 
mutual  convenience  is  not  an  easement  but 
a  license.  "Wilkinson  v.  Hutzel  [Mich.]  12 
Det.  Leg.  N.  870,  106  N.  W.  207.  Tenants  of 
an  adjoining  building  held  to  have  only  a 
license  and  not  an  easement  in  a  side  stair- 
way for  storage  purposes.  Empire  Realty 
Corp.  v.  Sayre,  107  App.  Div.  415,  95  N.  Y.  S. 
371. 

Baseinent:  The  right  to  use  the  walls  of 
a  building  for  advertising  for  a  definite  peri- 
od upon  payment  of  a  valuable  consideration 
held  to  be  in  the  nature  of  an  easement. 
Levy  v.  Louisville  Gunning  System  [Ky.]  89 
S.  W.  528. 

9.  Settle  V.  Cox  [Ky.]  89  S.  W.  534.  But 
such  parol  grant  so  cliaracterizes  the  sub- 
sequent use  as  to  create  a  prescriptive  right 
if    continued    sufficiently    long.     Id. 

10.  A  deed  describing  one  boundary  as 
"along  the  south  side  of  the  10  foot  alley" 
did  not  impose  an  easement  or  estop  the 
owner  from  closing  the  same.  Milliken  v. 
Denny   [N.  C]    53   S.  B.   867.     Where  lots  as- 


signed for  the  benefit  of  creditors  are  sold 
severally  under  an  order  reserving  an  allev 
upon  which  they  abut,  the  free  use  thereof 
passes  as  appurtenant  to  the  lots.  Cook  v. 
Burton    [Ky.]    92    S.    W.    322. 

11.  Where  lands  are  platted  and  sold  with 
reference  thereto,  an  express  dedication  is 
made.     Milliken  v.  Denny  [N.  C]  53  S.  E.  867. 

Evidence  held  inadmissible  to  slio^v  dedi- 
cation: The  understanding  of  the  public  11 
years  after  the  alleged  dedication.  Milliken 
V.  Denny  [N.  C]  53  S.  E.  867.  A  map  subse- 
quently made.  Id.  Testimony  that  an  al- 
ley extends  from  one  street  to  another  and 
that  the  witness  did  not  know  how  much 
fartlier  is  too  indefinite  to  fix  termini.  Id. 
Evidence  held  insufficient  to  show  a  dedica- 
tion.    Id. 

12.  NOTB.  Easements  by  Immemorial 
CR.stoni:  "In  this  action  of  trespass  on  land, 
the  defendants  asserted  an  entry  in  the  ex- 
ercise of  a  right  of  way  belonging  by  im- 
memorial custom  to  all  the  inhabitants  of  a 
certain  town,  Blissville  by  name.  Held  that 
it  was  error  to  instruct  tlie  jury  tliat  if  a 
substantial  portion  of  the  Inhabitants  of 
sucli  town  had  for  15  years  uninterruptedly 
and  adversely  passed  over  the  land,  with  tlie 
knowledge  of  the  owner,  a  right  of  way  in 
favor  of  all  tlie  inhabitants  was  tliereby  ac- 
quired, which  attaclied  to  every  one  wlio  for 
the  time  being  was  an  inhabitant.  Gra- 
ham v.  Walker,  78  Conn.  130,  61  A.  98. 

"The  view  of  the  court  as  to  the  right  of 
way  by  custom  was  taken  in  New  .Jersey 
and  the  same  reason  given.  Ackerman  v. 
Shelp,  8  N.  J.  Law,  153.  And  in  Virginia  in 
Harris  v.  Carson,  7  Leigh  [Va.]  632,  tlie  same 
result  was  attained  but  on  the  ground  that 
a  practice  or  usage  can  have  no  force  in  tliis 
country  because  it  lacks  tlie  essential  ingredi- 
ent of  a  good  custom — it  is  not  immemorial. 
New  Hampshire  seems  to  stand  alone  in  di- 
rectly affirming  the  existence  of  sucli  cus- 
toraary  rights.  Nudd  v.  Hobbs,  17  N.  H.  524; 
Knowles  v.  Dow,  22  N.  H.  387.  Several  other 
slates,  however,  have  assumed  tlie  existence 
of  such  rights,  alhough  deciding  adversely  to 
the  existence  of  tlie  right  in  the  particular 
case.  Pearsall  v.  Post,  20  Wend.  [N.  T.]  Ill: 
Thomas  v.  Ford,  63  Md.  346,  52  Am.  Rep.  513; 
Bethum  v.  Turner,  1  Me.  Ill;  Chambers  v. 
Furry,  1  Yeates  [Pa.]  167;  Waters  v.  Grilley, 
4  Pick.   [Mass.]   14." — From  4  Mich.  L.  R.  168. 

13.  An  easement  may  be  acquired  by 
grant,  dedication,  prescription  (Milliken  v. 
Denny  [N.  C]  53  S.  E.  867),  adverse  user,  or 
by  estoppel  (Stevens  v.  Headley  [N.  J.  Eq] 
62   A.   887). 

14.  Gray  v.  Cambridge,  189  Mass.  405,  76 
N.  E.  195. 

l."».  Prescriptive  easement  for  water  way 
in  public  highway.  Terre  Haute  &  I.  R.  Co. 
V.  Zehner  [Ind.]   76  N.  E.  169. 

1«.     A    lease    of    a    divisional    alley    for    a 
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another  piece  of  land,  it  is  appurtenant/'  the  latter  alwa3'S  being  favored  in  law.'^^ 
An  casement  appurtenant  can  only  be  used  in  connection  with  the  land  to  which  it 
is  attached.^®  A  conveyance  of  a  right  of  way  and  its  "appurtenauces"  will  not 
carry  an  easement  in  adjacent  land.'"  'The  owner  of  property  abutting  on  a  pub- 
lic street  has  an  easement  of  view,  air,  light,  and  access  therein. ^^ 

A  grant--  will  be  construed  in  the  light  of^the  intended  purpose-"  and  to  effec- 
tuate the  intention  of  th.e  parties  as  shown  by  the  suiTounding  circumstances.-* 
The  instrument  must  be  construed  as  a  whole^^  and  the  words  be  given  their  or- 
dinary and  popular  meaning.-^     An  agi*eeme.nt  creating  a  mutual  way  for  the  use  of 


period  of  99  years  with  mutual  covenants  to 
maintain  it  unobstructed  is  an  easement  in 
gross  if  an  easement  at  all.  Savidge  v.  Mer- 
rill  [N.  J.   Eq.]    62  A.   946. 

17.  Towaliga  Falls  Power  Co.  v.  McElroy, 
124    Ga.   1014,    53    S.   E.    682. 

Held  to  be  appurtenant:  A  private  w^ay 
acquired  by  prescription  under  Political 
Code.  §  678  et  seq.  Nugent  v.  Watkins.  124 
Ga.  150,  52  S.  E.  158.  A  reservation  of  an 
easement  of  way  for  the  use  of  the  owners 
of  designated  lots  in  common  with  the  own- 
er of  tlie  servient  estate.  Thompson  v.  Ger- 
mania  Life  Ins.  Co.  [Minn.]  106  N.  W.  102. 
A  reservation  of  the  right  "to  connect  wasn 
lines  from  the  yard  of  the  property  at  No.  299 
K.  street  •  *  *  with  the  yard  of  the 
property  hereby  conveyed."  Steiner  v.  Peter- 
man  [N.  J.  Eq.]  63  A.  1102.  Use  of  an  ir- 
rigation ditch  for  a  particular  designated 
piece  of  land.  Jones  v.  Deardorff  [Cal.  App.] 
87   P.   21.3. 

NOTE.  Appurtenant  easements.  Physical 
eontinnity:  "It  is  well  settled  that  a  right 
in  no  way  connected  with  the  enjoyment  or 
use  of  land  cannot  be  annexed  as  an  inci- 
dent to  such  land  so  as  to  become  appurte- 
nant. Linthicum  v.  Ray,  76  U.  S.  241,  19  Law. 
Ed.   657. 

"Connected  use  should  be  the  test, 
not  mere  physical  contiguity;  for  it  is 
plain  that  a  right  of  way  may  be 
perfectly  and  directly  connected  with 
tlie  enjoyment  or  use,  and  have  no 
terminus  touching  the  dominant  tenement. 
There  are  cases  and  text  writers  that  lay 
down  the  requirement  of  one  terminus  be- 
ing on  the  tenement,  but  they  are  against  the 
Wfigiit  of  reason  and  authority.  Wasliburn, 
Easements,  p.  161,  23  Am.  &  Eng.  Enc.  Law 
6,  'Private  Ways;'  Louisville,  etc.,  R.  Co.  v. 
Koelle,  104  111.  455;  Whaley  v.  Stevens,  21  S. 
C.  221;  27  S.  C.  549.  These  cases  all  state 
that  for  the  way  to  be  appurtenant,  one  of 
its  ends  or  termini  must  begin  on  tlie  domi- 
nant tenement,  but  no  reason  is  given  why 
such  should  be  the  case.  What  seems  to  be 
the  clearer  and  more  sensible  rule,  lies  the 
other  way.  Horner  v.  Keene,  177  111.  390.  52 
N.  E.  492;  Stocks  v.  Booth,  1  Term  U.  428; 
Cady  V.  Springfield  Water-works  Co.,  134  N. 
Y.  118.  31  N.  E.  245.  See  Fiske  v.  Ley,  76 
Conn.  295,  56  A.  559." — From  4  Mich.  L.  R.  68. 

18.  Thompson  v.  Germania  Life  Ins.  Co.. 
/[Minn.J     106    N.    W.    102.      Private    ways    are 

construed  to  be  appurtenant  if  possible.  Nu- 
gent V.  Watkins,  124  Ga.  150,  52  S.  E.  158. 

19.  A  grant  of  a  yard  for  access  to  a  par- 
ticular lot  does  not  inure  to  the  benefit  of 
other  abutting  owners.  Zerbey  v.  Allan 
IPa.]    64    A.    587. 

20.  Moss   V.    Chappell    [Ga.]    54    S.    E.    968. 

21.  Schlemmer      Co.      v.      Steinman-Meyer 


Furniture  Co..  7  Ohio  C.  C.  (N.  S.)  468.  Ease- 
ment of  view  extends  over  the  entire  length 
of  the  street.  First  Nat.  Bank  v.  Tyson 
[Ala.]    39   So.   560. 

Contra:  Easement  of  liglit,  air,  and  access, 
limited  to  portion  immediately  in  front  of 
lot.  Hindley  v.  Manhattan  R.  Co.  [N.  T.] 
78  N.  E.  276.  Interference  with  street  ease- 
ment is  a  sufficient  special  injury  to  sustain 
a  private  action  to  abate  a  public  nuisance. 
McLean  v.  Llewellyn  Iron  Works  [Cal.  App.] 
83  P.  1082.  Interference  with  view.  First 
Nat.  Bank  v.  Tyson  [Ala.]  39  So.  560;  Eischof 
v.  Merchants'  Nat.  Bank  [Neb.]  106  N.  W. 
996. 

22.  See    5    C.    L.    1049. 

23.  A  contract  granting  to  a  railroad  com- 
pany "the  full  and  free  right  of  way  of  the 
width  of  50  feet"  held  to  create  an  easement 
only.  South  Penn  Oil  Co.  v.  Calf  Creek  Oil 
&  Gas  Co.,  140  F.  507. 

24.  Acts  and  declarations  of  the  parties 
during  negotiations  are  admissible  to  show 
whether  a  certain  supply  ditch  was  included 
in  the  grant  of  "privileges  and  appurte- 
nances."- Fayter  v.  North  [Utah]  83  P.  74  2. 
Facts  held  to  show  that  it  was  included.  Id. 
Deed  construed  as  giving  grantee  tlie  use  in 
common  with  the  grantor  of  a  way  over 
grantor's  land.  O'Brien  v.  Murphy,  1S9 
Mass.  353,  75  N.  E.  700.  A  deed  conveying 
one-half  of  a  house,  granting  and  reserving 
"all  privileges  and  appurtenances"  to.  the  re- 
spective parts,  creates  cross  easements  in 
the  land  of  the  other  for  the  maintenance 
of  each  portion  extending  beyond  the  line. 
Jeffrey  v.  Winter,  190  Mass.  90.  76  N.  E.  282. 
Tlie  cellar  being  undivided,  each  had  an  ease- 
ment in  the  half  belonging  to  the  other  so 
long  as  the  house  stood.  Id.  Easement  of 
way  construed  to  be  in  favor  of  the  two  lots 
and  not  the  houses  thereon  so  that  tlie  de- 
struction of  the  latter  did  not  terminate  it. 
Bailey  v.  Agawam  Nat.  Bank,  190  Mass.  20. 
76  N.  E.  449.  Grants  of  lots  according  to  a 
plat  construed  to  give  a  fee  to  100  feet  in 
deptli  with  mutual  easements  in  the  adjoin- 
ing lot  owners  of  passage  over  10  feet  at  tlie 
rear  of  each  lot,  rather  than  90-foot  lots 
with  an  easement  of  way  and  fee 
in  the  grantor.  Hence  the  grantees 
could  jointly  extinguish  the  easement  and  re- 
vest the  whole  title  in  themselves.  City  of 
Chicago  v.  Hogberg,  217  111.  180,  75  N.  B.  54  2. 

25.  Flaherty  v.  Fleming,  58  W.  Va.  669. 
52  S.  E.  857.  Word  "free"  as  used  In  a  grant 
of  a  way  construed  to  mean  "without  ob- 
struction" and  not  "without  compensation" 
(Id.),  and  hence  no  gate  can  be  lawfully 
placed  across  it   (Id.). 

26.  Unless  the  context  indicates  that  they 
were  used  in  a  different  sense,  or  unless  as 


1206 


EASEMENTS  ^  1. 


7  Cur.  Law, 


adjoining  landowners  is  binding  only  on  those  assenting  to  it. 2'  An  easement  can- 
not be  created  by  reservation  in  favor  of  a  stranger,"*  nor  can  an  easement  be  created 
by  exception  unless  it  has  a  physical  existence  at  the  time.^^  The  word  "heirs'  is 
essential  to  the  creation  of  an  easement  of  perpetuity.^" 

Where  the  owner  of  two  pieces  of  land  so  arranges  and  uses  them  as  to  create 
a  quasi  easement,  a  sale  of  either  gives  rise  to  an  easement  of  implied  gi-ant  in  favor 
of  the  other,^^  if  apparent^-  and  rea.sonably  necessary.^^  Such  easement  however 
will  be  implied  more  readily  in  favor  of  the  grantee  than  the  grantor,"*  and  a  cov- 
enant against  incumbrances  estops  the  latter  from  asserting  such  right.^^  One 
of  the  essentials  of  an  easement  of  way  by  implied  grant  or  adverse  user  is  an  in- 
terest in  the  termini.^® 

A  way  of  necessity^''  is  implied  from  the  grant  of  lands  so  situated  as  to  be 
accessible  only  over  other  lands  of  tlie  grantor."^  Strict  necessity  must  exist,^**  and 
the  party  claiming  such  right  has  the  burden  of  proof.'*"  No  way  of  necessity  can 
be  acquired  in  a  stranger's  lands. *^ 

Creation  hy  prescripiion.*- — To  create  an  easement  by  prescription  an  adverse,*^ 


applied  to  the  subject-matter  they  have  a 
technical  meaning.  Flaherty  v.  Fleming,  58 
W.   Va.   669,   .52    S.    B.   857. 

27.  A  material  alteration  releases  prior 
signers.  Hershman  v.  Stafford,  58  "W.  Va. 
459,   52  S.  E.   533. 

28.  Brace  v.  Van  Eps  [S.  D.]  109  N.  W.  14  7. 
Where  plaintiffs  became  the  owners  of  all  the 
property  to  which  a  reservation  of  easement 
extended,  defendants  Avho  are  strangrs  have 
no    interest    therein.     Id. 

29.  Easement  of  way.  Bailey  v.  Agawam 
Nat.  Bank,  190  Mass.  20,  76  N.  E.  449. 

30.  Bailey  v.  Agawam  Nat.  Bank,  190 
Mass.  20,  76  N.  E.  449. 

31.  Easement  of  air  and  light  in  favor  of 
grantee  of  land  so  situated  and  improved 
as  to  imply  party  wall  agreement.  Lengyel 
v.  Meyer  fN.  J.  Eq.]  62  A.  54  8.  Such  ease- 
ment arises  notwithstanding  an  agreement 
that  the  wall  shall  be  a  party  wall.  Id. 
Easement  of  way  in  favor  of  grantee.  Mar- 
tin V.  Murphy  [111.]  77  N.  E.  1126.  Projecting 
porch.  Wilson  v.  Riggs,  27  App.  D.  C.  550. 
Shed  extending  over  divisional  line.  Watson 
V.  Carver,  27  App.  D.  C.  555.  Sale  of  furnace 
property  held  not  to  carry  as  appurtenant  an 
adjacent  lot  used  for  dumping  ashes  and 
connected  by  a  railroad.  Empire  Steel  & 
Iron   Co.   V.   Lawrence,    27   Pa.   Super.    Ct.    620. 

32.  Nonanparent  drain.  Biddison  v.  Aar- 
on,   102   Md."l56,    62   A.    523. 

33.  .Johnson  v.  Gould  [W.  Va.]  53  S.  E.  798. 
"Use  of  drain  and  stairway  held  not  reason- 
ably necessary.  Gaynor  v.  Bauer  [Ala.]  39 
So.  749.  Drain  held  not  necessary  to  the 
premises  conveyed.  Biddison  v.  Aaron,  102 
Md.  156,  62  A.  523.  No  implied  grant  in  favor 
of  the  grantor  will  arise  wliere  he  has  access 
over  his  own  land,  although  he  was  using  a 
way  over  tlie  conveyed  premises  at  the 
time.  O'Brien  v.  Murphy,  189  Mass.  353,  75 
N.  E.  700. 

34.  Wilson  v.  Riggs,    27  App.   D.   C.    550. 

35.  Empire  Realty  Corp.  v.  Sayre,  107  App. 
Uiv.  415,  95  N.  Y.  S.  371.  Applicable  to  par- 
tition by  heirs.  Johnson  v.  Gould  [W.  Va.] 
53  S.  E.  798.  Easement  of  a  natural  flowage 
of  water  feeding  a  spring.  Id.  Where  upon 
partition  of  lands  among  the  heirs  it  was 
agreed    that   those    taking   the    back    parcels 


should  have  a  way  across  the  portions  abut- 
ting on  the  highway,  such  way  rested  in  im- 
plied grant  as  a  way  of  necessity,  though  not 
mentioned  in  the  deeds.  Graliam  v.  Olson, 
116  Mo.  App.   272,  92  S.  W.   728. 

36.  Stevens  v.  Headley  [N.  J.  Eq.]  62  A. 
887. 

37.  See  5  C.  L.  1050.  In  Wisconsin,  ease- 
ments of  necessity  are  limited  a.lmost  exclu- 
sively to  ways.  Miller  v.  Hoeschler,  126 
Wis.  263,  105  N.  W.  790.  No  easement  of 
necessity  in  door  yard.     Id. 

38.  Bentley  v.  Hampton  [Ky.]  91  S.  W. 
266.  Where  heirs  p.artition  lands  so  that 
the  portions  received  by  some  are  inaccess- 
ible except  over  the  lands  of  the  others,  an 
implied  grant  of  a  way  of  necessity  arises, 
though  the  deeds  are  silent.  Graham  v.  Ol- 
son. 116  Mo.  App.  272,  92  S.  W.  728. 

39.  No  easement  of  way  of  necessity  can 
exist  where  other  possible  ways  are  open. 
Bully  Hill  Copper  Min.  &  Smelting  Co.  v. 
Bruson  [Cal.  App.]  87  P.  237.  Suitableness  or 
convenience  is  insufflcient.  Staples  v.  Corn- 
wall, 99  N.  y.  S.  1009.  In  a  suit  to  establish 
a  way  of  necessity,  proof  that  the  property 
may  be  made  accessible  in  another  way  by  a 
reasonable  expenditure  is  admissible.  Id. 
Wliere  an  easement  of  way  of  necessity  is  es- 
tablislied  on  appeal  and  is  remanded  for  fur- 
tlier  evidence  on  the  issue  of  damages,  the 
enforcement  of  tlie  judgment  will  not  be  en- 
joined because  of  the  opening  of  a  new  way. 
Lewis  V.  D'Albor   [La.]   41  So.   31. 

40.  Staples  v.  Cornv/all,  99  N.  T.  S.  1009. 
Must  prove  that  the  other  ways  are  not  pub- 
lic.    Id. 

41.  Must  have  been  a  common  ownership, 
and  the  fact  that  both  tenements  were  once 
public  domain  is  insufficient.  Bully  Hill 
Copper  Min.  &  Smelting  Co.  v.  Bruson  [Cal. 
App.]  87  P.  237.  A  way  of  necessity  does  not 
arise  in  favor  of  one  whose  two  tracts  mere- 
ly corner,  making  passage  impossible  with- 
out touching  others'  lands.  Earp  v.  White 
[Iowa]   108  N.  W.   1117. 

42.  See    5    C.   L.    1050. 

43.  Use  of  a  divisional  driveway  estab- 
lished for  mutual  convenience  held  not  ad- 
verse. VN^ilkinson-v.  Hutzel  [Mich.]  12  Det. 
Leg.  N.  870,  106  N.  W.  20  7.     Evidence  held  in- 
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open,**  continuously  hostile  use/^  under  claim  of  riglit*^  with  the  knowledge  of 
the  fee  owner,  actual  or  constructive,*'  must  concur.*^  Such  an  easement  need  not 
he  neccsf^ary  or  convenient.*''  Xo  pre^riptive  rights  can  be  acquired  by  permissive 
nse^°  or  under  a  license,^^  but  one  may  rest  on  use  continued  after  revoca-tion.-"" 

The  adverse  user  must  continue  for  the  statutory  period,^^  which  commences 
upon  the  accrual  of  a  cause  of  action.^*  As  a  prescriptive  easement  presupposes  a 
gTant,^^  it  can  only  arise  where  a  valid  grant  could  have  l)een  made  in  the  first  in- 


sufficient to  show  adverse  user.  Null  v.  V\^il- 
liamson  [Ind.]  78  N.  E.  76.  Adverse  user 
presumed  from  continuous  use  for  longer 
tlian  statutory  period.  For  15  years  or  more. 
Sch%ver  v.  Martin  IKy.]  97  S.  W.  12;  Smith  v. 
Pennington  [Ky.]  91  S.  W.  7.30.  23  years 
held  sufficient  to  raise  such  a  presumption. 
Ray  V.  Nally  [Ky.]  89  S.  W.  486.  Where  the 
use  of  a  passway  has  been  used  for  a  large 
number  of  years,  very  slight  evidence  will 
be  sufficient  to  sliow  that  it  was  used  under 
claim  of  right.  Schv/er  v.  Martin  [Ky.]  97  S. 
W.  12.  Casts  the  biirrten  upon  the  servient 
owner  to  prove  permissive  use.  Schwer  v. 
Martin  [Ky.]  97  S.  W.  12;  Smith  v.  Penning- 
ton [Ky.]  91  S.  W.  730;  Sparks  v.  Rogers 
[Ky.]  97  S.  W.  11;  Smoot  v.  V\'ainscott  [Ky.] 
89  S.  W.  176.  The  fact  that  permission  was 
never  asked  or  given  does  not  overcome  the 
presumption  that  it  was  hostile.  Smith  v. 
Pennington  [Ky.]  91  S.  W.  730.  The  use  of 
a  passway  for  30  j'ears  raises  a  presumption 
of  a  grant.  Sparks  v.  Rogers  [Ky.]  97  S.  W. 
11;  Smoot  V.  Wainscott  [Ky.]   89  S.  W.  176. 

44.  Projecting  eaves  held  not  such  visible 
adverse  user  as  to  warrant  a  presumption  of 
an  implied  grant  against  a  bona  fide  pur- 
chaser. Puroto  V.  Chieppa,  78  Conn.  401,  62 
A.  664. 

43.  A  verbal  protest  is  insufficient  to  ar- 
rest the  running  of  time  for  tlie  purpose  of 
acquiring  an  easement.  Morris  Canal  & 
Banking  Co.  v.  Diamond  Mills  Paper  Co.  [N. 
J.  Eq.]  64  A.  746.  Use  of  water  as  often  as 
required  for  irrigation  held  to  be  a  suffi- 
ciently continuous  use.  Collins  v.  Gray 
tCal.  App.]    86  P.   983. 

4({.  Where  a  passageway  is  used  by  one  in 
common  with  the  public  it  will  be  presumed 
that  he  claimed  no  particular  right  therein. 
Null  V.  Williamson  [Ind.]  78  N.  E.  76.  A 
grant  bj'  a  city  of  the  right  to  construct  an 
elevated  road  is  sufficient  to  give  color  of 
title  on  which  to  acquire  a  prescriptive  riglit. 
Hindley  v.  Manhattan  R.  Co.  [N.  Y.j  78  N.  E. 
276. 

Inadtiiissible  evidence:  A  statement  in  a 
petition  for  reduction  of  taxes  that  defend- 
ant would  have  to  pay  $8,000  to  property 
owners  to  get  the  free  use  of  its  franchise  is 
inadmissible  to  disprove  claim  of  right  by 
prescription.  Hindley  v.  Manhattan  R.  Co. 
[N.  Y.]  78  N.  E.  276.  Settlement  with  other 
abutting  lot  owners.     Id. 

47.  Gray  v."  Cambridge,  189  Mass.  405,  76 
N.  B.  195.  Construction  of  gates  across  a 
passway  is  proof  of  knowledge  of  the  use 
and  a  recognition  of  the  riglit.  Smith  v. 
Pennington   [Ky.]   91  S.  "^V.  730. 

48.  Falter  v.  Packard,  219  111.  356,  76  N.  E. 
495.  The  joint  use  of  a  drain  and  stairway 
on  the  dividing  line  has  none  of  the  elements 
of  adverse  possession.  Gaynor  v.  Bauer 
[Ala.]  39  So.  749.  The  possession  taken  by 
an  elevated  railway  company  in  constructing  | 


its  road  is  open,  hostile,  and  exclusive. 
Hindley  v.  Manhattan  R.  Co.  [N.  Y.]  78  N.  E. 
276. 

Ea.«ienieiit.s  by  prescription:  Adverse  user 
of  a  passageway  for  23  years.  Ray  v.  Nally 
[Ky.]  89  S.  W.  486.  Use  of  well  under  claim 
of  right  for  25  years.  McPherson  v.  Thomp- 
son [Ky.]  89  S.  W.  195.  15  years  adverse 
user  of  a  passageway.  Id.  Open  and  notori- 
ous user  of  a  road  under  a  claim  of  right  for 
15  years.  Crigler  v.  Newman  [Ky.]  91  S.  W. 
706.  Use  of  water  main  to  supply  water  for 
irrigating  purposes  for  five  years  under  claim 
of  right.  Collems  v.  Gray  [Cal.  App.]  86  P. 
983. 

49.  Evidence  held  immaterial.  Rav  v. 
Nally   [Ky.]    SD   S.  AV.   486. 

50.  See  ante  this  paragraph.  Zerbey  v. 
Allan  [Pa.]  64  A.  587;  V^'oodbury  v.  Allen 
[Pa.]  64  A.  590;  Null  v.  Williamson  [Ind.]  78 
N.  E.  76.  Tlie  permissive  use  of  a  stream 
so  as  to  flood  land.  Crabtree  Coal  Min.  Co. 
V.  Hamby's  Adm'r  [Ky.]  90  S.  W.  226.  Per- 
missive during  a  part  of  the  statutory  time. ' 
Kolpack  V.  Kolpack  [Wis.]  107  N.  W.  457. 
Wliere  a  valuable  consideration  was  given 
for  an  implied  grant  of  a  way  of  necessity, 
the  subsequent  use  thereof  is  not  permissive 
in  the  sense  that  no  prescriptive  rights  can 
arise.  Graham  v.  Olson.  116  Mo.  App.  272,  92 
S.  W.  728.  Evidence  held  to  show  permissive 
use  of  a  passageway.  Roberts  v.  Williams 
[Ky.]   90  S.  W.  565. 

51.  License  to  maintain  bridge.  Staples  v. 
Cornwall,   99  N.  Y.  S.  1009. 

52.  License  to  use  way  revoked  by  sale  of 
the  servient  tenement  and  a  prescriptive  way 
subsequently  acquired.  Toney  v.  Knapp 
[Mich.]  12  Det.  Leg.  N.  872,  106  N.  W.  552. 

53.  Under  Rev.  St.  1836,  c.  24,  §  61  (sub- 
stantially embodied  in  Gen.  St.  1860,  c.  46, 
§  1),  a  prescriptive  easement  to  maintain  a 
boathouse  on  a  public  landing  does  not  ma- 
ture unless  so  maintained  for  40  years.  Gif- 
ford  V.  Westport,  190  Mass.  323,  76  N.  E.  1042. 
Evidence  held  insufficient  to  sliow  continuous 
user  for  such  period.  Id.  In  Arkansas  a 
private  way  may  be  acquired  in  the  same 
time  that  a  public  highway  is  created  by  ad- 
verse use,  which  is  seven  years.  Clay  v, 
Penzel  [Ark.]  94  S.  W.  705.  The  fact  that 
each  passing  train  is  a  trespass  does  not 
continue  the  period  of  user  necessary  to  give 
a  prescriptive  easement.  Hindley  v.  Manhat- 
tan R.  Co.  [N.  Y.]   78  N.  E.  276. 

54.  The  prescriptive  right  to  maintain  a 
railroad  bridge  so  as  to  turn  the  current  and 
wash  away  land  does  not  commence  to  run 
upon  the  construction  of  the  bridge  but  from 
the  first  injury  to  the  land.  Roe  v.  Howard 
County    [Neb.]    106    N.    W.    587. 

55.  Where  there  has  been  open  and  con- 
tinuous user  for  the  statutory  period,  the. 
owner  of  the  servient  estate  cannot  sho\v 
that  there  was  no  grant,  but  he  may  explain 
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stance.^^  An  agreement  by  the  tenant  of  the  dominant  estate  to  pay  rent  for  a  way 
does  not  estop  the  landlord  from  asserting  a  prescriptive  right,"  nor  the  tenant 
upon  subsequently  acquiring  the  latter's  interest.^®  Attempt  to  condemn  a  private 
way  under  a  void  statute  do-es  not  preclude  a  party  from  a&serting  a  prescriptive 
■  rigiit  in  the  same  strip.'"*^  Xo  prescriptive  rights  can  be  acquired  in  light  and  air 
in  Connecticut.*"' 

Creation  ly  estoppclS''^ — An  easement  may  be  created  by  estoppel/-  as  where 
lots  are  sold  with  reference  to  a  map  or  plat  showing  streets/^  bridges/*  or  parcels 
reserved  for  a  special  u^e.*'  Such  easements  depend  upon  the  language  of  the 
deed*"*  read  in  the  light  of  the  circumstances.^'^ 

The  condemnation  of  private  lands  for  private  rrr/T/.s'."^ — ^The  way  opened  under 
the  Arkansas  statute  to  afford  a  private  person  access  to  a  public  highway  ia  a  pub- 
lic road/^  and  while  absolute  necessity  for  such  road  is  not  required.'"  the  fact  that 
it  is  shorter  and  more  easily  maintained  is  insufficient  where  it  would  gi'eatly  in- 
jure the  servient  estate.'^ 

Natural  easements'^  of  drainage ,'^^  of  lateral  and  subjacent  support.,  exist  in 
favor  of  adjacent  and  surface  ovmers.'* 


the  use.     XuU  v.  WiUiamson   [Ind.]    78  N.   E. 
76. 

n(t.  Johnson  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  62  A.  86.  Hence  a  longitudinal  ease- 
ment of  way  along  a  railway  right  of  way 
cannot  he   acquired  hy   prescription.     Id. 

57.  Schwer  v.  Martin   [Ky.]    97   S.  W.  12. 

58.  Since  given  in  a  different  capacity. 
Schwer  v.  Martin   [Ky.]   97  S.  W.  12. 

59.  McKim  v.   Carre    [Kan.]    83  P.   1105. 

60.  Gen.  St.  1902,  §  4046.  Puroto  v.  Chlep- 
pa,  78  Conn.  401.  62  A.  664. 

61.  See  5  C.  L.  1051.  See,  also,  ante  this 
section.  A  grant,   etc. 

62.  A  party  is  not  estopped  unless  he  has 
misled  another,  and  the  failure  to  object  to 
the  construction  of  a  down-river  dam  does 
not  create  an  easement  of  floodage  by  estop- 
pel. Towaliga  Falls  Power  Co.  v.  McElroy, 
124    Ga.    1014,    53    S.    E.    682. 

63.  The  designation  of  a  street  as  a  bound- 
ary is  an  implied  covenant  that  It  shall  be 
open  to  the  grantee  as  a  public  street. 
Barnes  v.  Philadelphia,  etc.,  R.  Co.,  27  Pa. 
Super.  Ct.  84.  Streets  dedicated  but  unac- 
cepted by  the  public.  Van  Duyne  v.  Knox, 
Hat  Mfg.  Co.  [N.  J.  Eq.]  64  A.  149.  Unless 
the  land  is  platted  it  does  not  come  within 
Act  of  May  9,  1889  (P.  L.  173),  providing  for 
the  abandonment  of  platted  streets  not  used. 
Barnes  v.  Philadelphia,  etc.,  R.  Co.,  27  Pa. 
Super.  Ct.  84.  Where  lands  are  platted  and 
lots  sold  with  reference  thereto,  tlie  pur- 
chasers acquire  appurtenant  easements  in  the 
streets.  United  States  v.  Certain  Lands  in 
Jamestown,    140    F.    463. 

Rule  does  not  apply  where  conveyance  and 
attendant  circumstances  negative  such  ease- 
ment. Neely  v.  Philadelphia,  212  Pa.  551,  61 
A.  1096.  The  careful  and  minute  description 
of  the  land  granted  held  sufficient  to  nega- 
tive the  grant  of  an  easement.  Id.  A  sale 
of  lots  with  reference  to  map  showing  a 
street  ending  in  a  cul-de-sac  does  not  create 
an  implied  easement  in  the  street  toward  tlie 
closed  end.  Stevens  v.  Headley  [N.  J.  Eq.] 
62  A.  887.  One  purchasing  with  knowledge 
of  an  agreement  to  close  a  street  has  no 
easement.  Id.  Evidence  held  to  show  notice 
Id, 


64.  Where  the  owner  of  outlying  land 
plats  the  same  and  constructs  a  bridge  con- 
necting the  street  with  the  city,  a  sale  of 
lots  witli  reference  to  such  bridge  carries 
in  implied  grant  of  an  easement.  Oney  y 
M'est  Buena  Vista  Land  Co.,  104  Va.  580,  52 
S.   E.   343. 

65.  When  one  purchases  a  lot  with  refer- 
ence to  a  map  designating  a  strip  as  "re- 
served for  railroad  purposes,"  he  acquires 
as  appurtenant  to  his  lot  the  right  to  have 
it  used  for  that  purpose  alone.  Temple  v. 
Sanborn  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  74  5. 
91    S.    W.    1095. 

66.  Where  lots  are  sold  by  reference  to  a 
filed  map  and  the  deed  expressly  extends 
the  lots  to  include  one-half  of  the  street, 
there  is  no  Implied  easement  in  favor  of  the 
adjoining  lots  over  the  street.  In  re  West 
214th    St.,    109   App.   Div.    575,    96   N.    T.    S.    557. 

67.  Young  V.  Pennsylvania  R.  Co.,  72  N. 
J.  Law,  94/  62  A.  529.  Reference  to  an  ave- 
nue as  the  boundary  held  insufficient  to  re- 
serve a  private  easement  of  way,  especially 
in  view  of  the  fact  that  the  deed  was  given 
in  settlement  of  a  dispute  respecting  the 
rights  of  the  parties  therein.  Id.  Where 
lots  are  sold  with  reference  to  a  plat  show- 
ing a  park,  declarations  of  the  seller  that 
such  park  would  be  kept  open  are  admis.=ible 
in  the  construing  of  the  contract.  Marshall 
V.  Columbia  &  K.  C.  Elec.  St.  R.  Co.  fS.  C] 
53  S.  E.  417.  Not  objectionable  as  varying 
the  terms  of  a  written  instrument.     Id. 

68.  See  B  C.  L.  1052.  See,  also,  Eminent 
Domain,    5   C.   L.    1097. 

69.  Kirby's  Dig.  §  3010.  Pippin  v.  May 
[Ark.]  93  S.  W.  64.  Eminent  domain  may  be 
exercised  in  opening  such  road.     Id. 

70.  Where  the  existing  road  is  longer  and 
its  maintenance  expensive  and  travel  diffi- 
cult because  of  Its  wet  and  boggy  condition, 
a  new  road  may  be  opened  if  it  can  be  done 
without  great  Injury  to  the  servient  estate. 
Pippin  V.  May  [Ark.]  93  S.  W.  64.  Question 
of  necessity  is  for  the  court,  who  may  con- 
sider the  relative  benefit  and  injury  and  the 
number   of   people   served.      Id. 

71.  Pippin  V.  May  [Ark.]  93  S.  W.  64. 

72.  See  5  C.  L.  1052. 


7  Cur.  Law. 


EASEMEXTS  S  3. 


1209 


Negative  easements'^  may  be  created  by  restrictive  covenants  as  to  the  use  of 
land.'* 

§  2.  Location^  maintenance,  and  extent  of  right.''' — Tlie  extent'*  and  loca- 
tion of  an  easement  are  to  be  ascertained  from  the  terms  of  the  grant/®  and  if  they 
be  general,  reference  may  be  had  to  the  intended  purpose  and  acts  of  the  parties.*^'^ 
A  practical  location  by  the  parties  will  controP^  unless  it  violates  the  clear  terms  of 
the  gi-ant.*- 

Jlanitenanrc. — In  the  absence  of  a  special  contract  or  a  prescriptive  right  to 
tlie  contrary,  the  bencficiar\-  and  not  the  gi-antor  of  an  easement  must  keep  the  same 
in  repair.*^ 

Extent  of  vse.^* — The  use  to  which  an  easement  may  be  put  depends  upon  the 
terms  of  the  grant,®^  the  purpose  for  which  it  was  created,*®  and  the  intention  of  tlie 
parties  as  shown  by  attendant  circumstances.**"  Thtts  a  way  of  necessity  is  no  basis 
for  a  claim  of  right  therein  as  a  public  way.^^  A  practical  construction  of  an  ease- 
ment general  in  its  terms  by  exercise  in  a  particular  manner  fixes  the  extent  of  the 
use.*®     A  grant  of  an  easement  is  construed  in  favor  of  the  grantees.®**     The  grant 


73. 

1S40. 
74. 


See  Waters  and  Water  Supply,  6  C.  L. 


See  Ad.ioinin^  Owners,   7  C.  K   28. 

75.  See   5   C.   L.    1052. 

76.  A  high  board  fence  held  to  be  a 
"building"  within  the  meaning  of  a  covenant 
against  the  erection  of  certain  buildings. 
MacGregor  v.  Linney.  fi  Ohio  C.  C.  (N.  S.) 
r.24.  See  Buildings  and  Building  Restric- 
tions,  7  C.  L.   507. 

77.  See  5  C.  L.  1052. 

78.  A  grant  of  an  easement  of  way  to  a 
rail/oad  "to  so  much  and  no  more  *  *  * 
than  such  com.pany  *  *  «  would  have 
the  right  to  condemn,"  held  to  grant  an  ease- 
ment of  100  feet  in  width  under  Rev.  Code 
c.  61.  Seaboard  Air  Line  R.  Co.  v.  Olive 
[X.  C]  55  S.  E.  263.  The  space  between 
buildings  through  which  a- way  "sufficiently 
■5\'ide  for  all  purposes  of  travel"  exists  simply 
limits  the  boundaries  and  does  not  mark 
them.  O'Brien  v.  Murphy,  1S9  Mass.  353, 
75  N.   E.   700. 

79.  A  reservation  of  an  easement  of  way 
ten  feet  wide  abutting  on  the  southwesterly 
"end  of  tlie  strip,"  means  next  to  the  south- 
westerly boundary  and  is  not  indefinite  as  to 
location.  Reed  v.  Gasser  [Iowa]  106  N.  "W. 
383. 

80.  O'Brien  v.  Murphy,  189  Mass.  353,  75 
N.    E.    700. 

81.  Courts  will  not  disturb  a  practical 
location.  Bowling  v.  Rouse  [Ky.]  90  S.  W. 
1073.  A  way  adopted  and  used  for  thirty 
years  as  the  way  of  necessity  will  be  treated 
as  the  one  granted.  Bentley  v.  Hampton 
[Ky.]  91  S.  W.  266.  Driveway  in  use  adopted 
bv  court.  Wait  v.  Brock  [Iowa]  109  X.  W. 
471. 

82.  Exercise  of  lesser  right  than  that  con- 
ferred by  the  grant,  when  viewed  in  the  light 
of  the  circumstances,  etc.,  does  not  limit. 
Winslow  V.  Vallejo    [Cal.]    84   P.   191. 

83.  Bridge.  Oney  v.  West  Buena  Vista 
Land  Co.,  104  Va.  580,  52  S.  E.  343.  The  own- 
er of  a  second  story  has  no  equitable  right 
to  compel  the  owner  of  the  lower  to  keep 
it  in  repair  so  as  to  furnish  support,  in 
the  absence  of  a  contract  so  to  do.  Jackson 
V.  Bruns   [Iowa]   106  N.  W.  1. 


84.  See    5    C.    L.    1053.  v 

85.  Under  appropriate  rules  of  construc- 
tion, and  from  the  situation  of  the  lands  to 
which  it  is  appurtenant.  Thompson  v.  Ger- 
mania  Life  Ins.  Co.  [Minn.]  106  N.  W.  102. 
Should  not  be  extended  by  legal  construc- 
tion beyond  the  objects  originally  contem- 
plated and  agreed  upon.  Id.  A  deed  grant- 
ing "the  right  of  way"  over  the  land  in 
question  "for  the  purpose  of  constructing  and 
maintaining  any  and  all  levees  that  may 
be  built  thereupon"  grants  only  one  right  of 
way  (Board  of  Directors  of  St.  Francis 
Levee  Dir-t.  v.  Bowen  [Ark.]  95  S.  W.  993), 
and  where  one  has  been  located  no  other  can 
be  constructed  (Id.).  An  easement  of  a 
drainage  ditch  held  to  authorize  upper  land- 
owners to  construct  additional  drains  into 
it,  although  going  to  a  lower  level  than 
would  be  affected  in  the  state  of  nature. 
Neuhring  v.  Schmidt  [Iowa]   106  N.  W.  630. 

86.  A  private  easement  of  way  does  not 
authorize  the  laying  of  water  pipes  therein. 
Van  Duyne  v.  Knox  Hat  Mfg.  Co.  [N.  J.  Eq.j 
64  A.  14  9.  An  easement  for  pipes  conveying 
water  from  a  certain  pond  to  the  city  reser- 
voir does  not  authorize  its  use  for  distribut- 
ing pipes.  Gray  v.  Cambridge,  189  Mass. 
405,    76    N.    E.    195. 

87.  Whether  an  easement  is  exclusive  de- 
pends upon  the  nature  of  the  occasion,  the 
use  shown,  and  the  terms  of  the  creative 
agreement.  Thompson  v.  Germania  Life  Ins. 
Co.  [Minn.]  106  N.  W.  102.  In  determining 
the  nature  and  extent  of  an  easement  re- 
course may  be  had  to  the  attendant  circum- 
stances ("fowaliga  Falls  Power  Co.  v.  Mc- 
Elroy,  124  Ga.  1014,  53  S,  E.  682),  and  the 
situation  of  the  parties  (Winslow  v.  Vallejo 
[Cal.]  84  P.  191).  Where  an  easement  of 
floodage  was  given  when  only  a  seven  foot 
dam  was  contemplated,  it  did  not  include  the 
right  of  floodage  for  a  25  foot  dam,  although 
general  in  its  terms.  Towaliga  Falls  Power 
Co.    v.    McElroy,    124    Ga.    1014,    53    S.    E.    682. 

88.  Town  of  Como  v.  Pointer  [Miss.]  40 
So.    260. 

89.  Winslow  V.  Vallejo  [Cal.]  84  P.  191. 
Laying  of  a  single  10-inch  water  pipe  held 
to    construe    a    general    grant    of    easement 
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of  an  "alley"  does  not  antliorize  its  use  for  drainage  or  a  stairway."^  The  owner 
of  the  dominant  estate  must  so  exercise  his  rights  as  not  to  unnecessarily  injure  the 
servient  tenement.'*-  The  prescriptive  right  to  use  the  waters  of  a  well  includes 
the  right  of  access.^^  Where  an  easement  of  light  and  air  is  granted  hy  a  party 
wall  agreement/*  it  can  be  cut  off  only  by  the  servient  owners  use  of  the  wall  as 
contemplated.''^ 

§  3.  Transfer  anclassignment.^^ — Appurtenant  easements  are  inseparable  from 
the  land**^  and  pass  with  the  conveyance  of  the  dominant  estate^^  without  special 
mention."^  Easements  in  gross  are  personal  to  the  beneficiary  and  hence  do  not 
pass  with  the  land  with  which  they  are  used.^  An  appurtenant  easement  acquired 
after  the  execution  of  a  mortgage  upon  the  dominant  "estate  inures  to  the  benefit 
of  the  mortgagee.^  A  purchaser  of  the  servient  estate  with  actuaP  or  constructive 
notice*  of  the  easement  takes  it  subject  thereto,  and  equity  will  enforce  the  ease- 
ment against  him.^ 

§  4.  Extinguish  merit  and  revival.^ — By  the  terms  of  a  grant  the  grantor  may 
have  the  right  to  terminate  the  easement  upon  the  happening  of  certain  events/ 
and  such  right  passes  with  the  servient  estate.^  An  easement  created  by  deed  can 
only  be  extinguished  by  gTant  or  adverse  possession/  and  an  imexecuted  parol  grant 
is  insufficient.^*'  The  destruction  of  a  reservoir  does  not  extinguish  the  easements 
for  supply  pipes.^^  An  easement  may  be  extinguished  by  adverse  user^^  by  the 
owner  of  the  servient  estate  for  the  statutory  period.^^  Changes  in  the  course  of 
an  easement  by  consent  do  not  affect  it.^* 


for  water  pipes  so  as  to  preclude  the  city 
from  subsequently  laying  additional  pipes. 
Id. 

90.  Thompson  v.  Germania  Life  Ins.  Co. 
[Minn.]    106  N.  W.   102. 

91.  Tiiough  they  existed  at  the  time  of 
partition.  Gaynor  v.  Bauer  [Ala.]  39  So.  749. 
But  see  Watts  v.  I.  Johnson  &  B.  Real  Estate 
Corp.  .[Va.]  54  S.  E.  317,  holding  that  it 
includes  the  right  of  sewerage,  and  entrance 
of  light  and   air. 

92.  A  grant  of  an  easement  for  a  track 
does  not  authorize  the  company  to  so  con- 
struct it  as  to  divert  water  onto  the  grantor's 
land.  Crabtree  Coal  Min.  Co.  v.  Hamby's 
Adm'r  [Ky.]   90   S.  W.   226. 

93.  McPherson  v.  Thompson  [Ky.]  89  S. 
W.    195. 

94.  95.  Lengyel  v.  Meyer  [N.  J.  Eq.]  62  A. 
548. 

9G.     See   5  C.   L.   1053. 

97.  Reservation  of  the  easement  of  air 
and  light  and  the  beuffits  of  a  suit  for  the 
Infraction  thereof  held  ineffectual.  McKenna 
V.  Brooklyn  Union  El.  R.  Co.,  184  N.  Y.  391, 
77  N.  E.  615.  Freund  v.  Biel,  99  N.  Y.  S.  1067. 
Nor  does  it  create  an  equitable  lien  on  such 
easements.  McKenna  v.  Brooklyn  Union  El. 
R.  Co..  184  N.  Y.  391,  77  N.  E.  615.  Also  in- 
sufficient to  create  a  trust  in  the  easements. 
Freund  v.  Biel,  99  N.  Y.  S.  1067.  A  release 
by  the  grantee  is  valid.  McKenna  v.  Brook- 
lyn Union  El.  R.  Co.,  184  N.  Y.  391,  77  N.  E. 
615.  A  resulting  trust,  however,  exists  in 
favor  of  the  grantor  in  money  received  for 
a  release.  Freund  v.  Biel.  99  N.  Y.  S.  1067. 
McKenna  v.  Brooklyn  Union  El.  R.  Co.,  184 
N.  Y.  391,  77  N.  E.  615. 

98.  Spencer  v.  Lighthouse,  99  N.  T.  S. 
1015  Implied  grant  of  a  way  of  necessity. 
Graham  v.  Olson,  116  Mo.  App.  272,  92  S.  W. 
728.    "Where  an  easement  is  expressly  created 


by  reservation,  affirmative  proof  of  user  is 
not  necessary  to  establish  a  right  which 
would  pass.  Reed  v.  Gasser  [Iowa]  106  N. 
M^    383. 

99.  Reed  V.  Gasser  [Iowa]  106  N.  W.  383; 
Martin  v.   Murphy    [111.]    77   N.    B.    1126. 

1.  Savidge  v.  Merrill  [N.  J.  Eq.]   62  A.  94fi 

2.  Deed  of  trust.  Especially  where  it 
contains  a  clause  granting  "all  easements, 
rights,  privileges."  etc.  Warner  v.  Grayson, 
200  U.  S.  257,  50  Law.  Ed.  — -. 

3.  Shed  extending  over  onto  the  pur- 
chased lot.  Watson  v.  Carver,  27  App.  D.  C. 
555. 

4.  One  purchasing  land  over  which  there 
is  an  open  and  visible  easement  of  way  is 
charged  with  notice.  Sparks  v.  Rogers  [Ky.] 
97  S.  W.  11;  Ray  v.  Nally  [Ky.]  89  S.  W.  486; 
Schwer  v.  Martin  [Ky.]  97  S.  W.  12;  Bentley 
V.  Hampton  [Ky.]  91  S.  W.  266.  Purchasers 
of  an  equity  of  redemption  in  property  after 
an  apparent  easement  had  attached  and  en- 
ured to  the  mortgagee  take  subject  to  it. 
Warner  v.  Grayson,  200  U.  S.  257,  50  Law. 
Ed. . 

5.  Injunction  against  obstructions  is  the 
usual  remedy.  Bailey  v.  Agawam  Nat.  Bank, 
190  Mass.   20,    76   N.   B.   449. 

6.  See   5  C.  L.   1054. 

7.  As  failure  to  maintain  a  dock  at  the 
terminus  of  an  easement  of  way.  Ellis  v. 
Pelham,    106    App.    Div.    145,    94    N.    Y.    S.    103. 

8.  Ellis  v.  Pelham,  106  App.  Div.  145,  94 
N.    Y.    S.    103. 

9.  Spencer  v.  Lighthouse,  99  N.  Y.  S.  1015. 

10.  Levine   v.    Carroll,    121    111.   App.    105. 

11.  Reservoir  may  be  rebuilt.  Gray  v. 
Cambridge,   189  Mass.  405,   76  N.   E.   195. 

12.  Construction  of  gates  across  an  ease- 
ment of  way  which  still  permit  of  use  by 
the    dominant    owner    is    not    adverse.      Reed 
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AhandunmentP — An  easement  may  be  extinguished  by  al)an(lonment,  but  to 
constitute  an  abandonment  there  must  bo  a  nonuser^'^  accompanied  by  an  intent  to 
abandon. ^^ 

Merger. — The  vesting  of  the  absolute  title  to  both  the  servient  and  dominant 
estates  in  the  same  person  extinguishes  the  easement. ^^ 

Revival. — "^liere  an  easement  of  way  has  been  extinguished  bv  failure  to  main- 
tain a  dock  at  the  terminus,  the  rebuilding  of  the  dock  does  not  work  a  revival.^" 

Reverter. — There  is  a  reverter  where  an  easement  far  a  particular  use  is  abcvti- 
doned.^'' 

§  5.  Interference  ivitli  casements  and  remedies  and  procedure  in  respect  thcre- 
to.^^ — Ordinarily  the  owner  of  the  servient  tenement  may  use  it  in  any  manner  not 
unreasonably  interfering  with  the  use  granted."  The  beneficiary  of  an  easement  of 
way  may  remove  obstructions  unlawfully  placed  therein.^^  k.n  easement  cannot  be 
taken  without  compensation,^'*  but  the  enlargement  of  the  servitude  bv  eminent  do- 
main is  not  necessarily  a  taking.-^ 

Form  of  remcdy.'^^ — The  appropriate  remedy  for  the  disturbance  of  an  ease- 
ment is  an  action  at  law  for  damages,'^  or  a  suit  in  equity  to  enjoin  the  interfer- 


V.    Gasser    [Iowa]    106    N.    'W.    3S3;    Martin   v. 
Murphy    [lU.]    77   N.   E.    1126. 

13.  An  obstruction  does  not  extinguish  the 
easement  unless  continued  for  the  statutory 
lieriod.  Crigler  v.  Newman  [Ky.]  91  S.  W. 
706. 

Extingui.slied:  Easement  of  way  obstruct- 
ed for  twenty-one  years.  Woodbury  v.  Allen 
[Pa.]  64  A.  590.  Easement  of  way  lost  by 
the  erection  of  a  substantial  fence  main- 
tained for  twenty  years.  In  re  V\'est  214th 
St.,    109    App.    Div.    575,    96   N.   T.    S.    557. 

14.  Crigler  v.  Newman  [Ky.]  91  S.  W.  706. 
1.5.     See    5    C.   L.    1054. 

16.  Must  be  a  total  nonuser.  Failure  to 
use  an  alley  for  passage  does  not  constitute 
an  abandonment  where  still  used  for  sewer- 
age and  for  liglit  and  air.  Watts  v.  Jolinson 
&  B.  Real  Estate  Corp.  [Va.]  54  S.  E.  317. 
Nonuser  of  easement  of  way  by  railroad 
company  and  user  by  the  owner  of  tlie 
servient  estate  under  Revisal  1905,  §  388 
(Rev.  fcode  c.  65,  §  23),  can  not  operate  as  a 
bar  or  be  the  basis  for  a  presumption  of  an 
abandonment.  Seaboard  Air  Line  R.  Co.  v. 
Olive    [N.    C]    55    S.    E.    263. 

17.  Oney  v.  West  Buena  Vista  Land  Co., 
104  Va.  580,  52  S.  E.  343.  Failure  to  repair 
a  bridge  for  an  unreasonable  lengtli  of  time 
w^ill  constitute  an  abandonment  of  the  ease- 
ment. Id.  Not,  however,  wliere  the  iron 
work  was  well  preserved  and  the  owner  still 
used  for  foot  passage  and  insisted  upon 
repairing.  Id.  An  easement  in  a  liallway  is 
not  extinguislied  by  the  payment  of  rent  in 
connection  with  the  cleaning  of  the  same. 
Spencer  v.  Lighthouse,  99  N.  Y.   S.   1015. 

15.  Zerbey  v.   Allan    [Pa.]    64  A.   587. 

19.  Ellis  V.  Pelham,  106  App.  Div.  145, 
94  N.  Y.  S.   103. 

20.  Gift  of  land  by  "warranty"  deed  for 
"railroad  purposes  only"  held  to  revert.  Mo- 
bile, etc.,  R.  Co.  V.  Kamper  [Miss.]  41  So.  513. 

21.  See    5    C.    L.    1054. 

22.  Thompson  v.  Germania  Life  Ins.  Co. 
[Minn.]  106  N.  W.  102;  Galletly  v.  Bockius 
[Cal.  App.]  82  P.  1109.  In  an  action  to  open 
a  passageway  the  court  may  permit  gates  if 
reasonably     necessary.       Bowling     v.     Rouse 


[Ky.]  90  S.  W.  1073.  Gates  across  a  passwav 
long  maintained  without  objection  and  rea- 
sonably necessary  may  be  maintained. 
Smith  V.  Pennington  [Ky.]  91  S.  W.  7.30.  Mav 
subject  to  additional  easements  if  thev  do 
not  conflict.  Id.  Can  not  change  the  plivsi- 
cal  condition  so  as  to  destroy  an  easement 
Johnson  v.  Gould  [W.  Va.]   53  S.  E.  798. 

I'ses  held  not  to  interfere  unreasonably: 
Light  wells  duly  arched  over  do  not  inter- 
fere with  easement  of  way.  Mershon  v 
Walker  [Pa.]  64  A.  403.  Gates  across  a  pri- 
vate way  over  agricultural  lands.  Watson  v 
Hoke   [S.  C]   53  S.  E.  537. 

i:nrea.sonal»le:  Construction  of  a  ditcn 
materially  affecting  a  spring.  Johnson  v. 
Gould  [W.  Va.]  53  S.  E.  798.  Doors  ana 
shutters  extending  out  into  the  passageway 
held  an  interference  with  the  easement. 
Mershon  v.  Walker  [Pa.]  64  A.  403.  Also  a 
balcony  extending  over  it  at  insufficient 
height  to  clear  high  wagons.  Id.  A  pre- 
scriptive right  to  swing  doors  and  shutters 
over  an  easement  of  way  does  not  include 
the  right  to  have  the  door  occupy  the  way 
vv'hen  open.  Id.  TVhere  no  gate  was  con- 
structed across  a  private  v.-ay  for  eight  years 
it  tends  to  negative  tl\e  right.  Flaherty  v. 
Pleming,   58  W.  Va.   669,   52  S.  E.   857. 

23.  O'Brien  v.  Murphy,  189  Mass.  353.  75 
N.    E.    700. 

24.  Eminent  domain.  United  States  v. 
Certain  Lands  in  Jamestown,  140  F.  463. 

25.  The  conversion  of  a  private  way  into 
a  public  way  does  not  injure  the  easement. 
No  compensation  can  be  recovered.  Clay- 
ton V.  Gilmer  County  Ct.,  58  "W.  Va.  253,  52 
S.  E.  103.  The  construction  and  operation  of 
an  elevated  train  system  is  a  taking  of  the 
easements  of  light,  air,  and  access  for  which 
compensation  must  be  made.  Caldwell  v. 
New  York   &  H.   R.  Co.,   97  N.  Y.  S.   5SS. 

2«.     See    5   C.    L.    1055. 

27.  Can  only  recover  for  damages  accru- 
ing since  the  purchase  of  the  dominant  es- 
tate. Couson  ^^  Wilson  [Cal.  App.]  83  P. 
262.  Evidence  of  damage  to  an  easement  of 
way  by  removal  of  culverts  before  plaintiff 
acquire^d  the  dominant  tenement  is  inadmissi- 
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ence.-^  Equity  howerer  will  not  assume  juriscTiction  unless  the  right  to  the  case- 
ment is  clear/^  but  will  transfer  the  case  to  a  court  of  law  for  adjudication/'*' 
granting  a  temporary  injunction  in  the  meantime.^^ 

Parties.^- 

Pleadlng  and  evidence.^^ — A  petition  to  enjoin  interference  must  show  the  ex- 
istence of  the  easement/*  its  location/^  and  that  complainant  has  no  adec^uate  rem- 
edy at  law.^®  Action  to  compel  the  removal  of  obstructions  in  a  private  way  may 
be  prosecuted  against  the  obstructors  severally.^^  Before  an  injunction  will  issue 
plaintiff  must  show  an  easement,  the  extent  of  it,  and  interference  actual  or  threat- 
ened.^® 

Findings  in  respect  to  extent  of  easements  are  definite  if  couched  in  terms 
locallv  well  understood^®  and  certain,  though  the  I'.tmost  particularity  is  lacking.*^ 

Ecclesiastical  Law;   EiGHT-HorR  Laws,  see  latest  topical  index. 

EJECT3IENT   (AND   WRIT  OF  ENTRY). 


5  1.  Cause  of  Action  and  Nature  of  Rem- 
edy (1212).  Title  in  Plaintiff  (1214).  Prior 
Possession  (1215).  Nature  of  the  Remedy 
(1215). 

§   2.     Defenses  (1215). 

§    3.     Parties    (121G). 

§  4.     Process    and    Pleading    (121(5). 


§   5.     Evidence  (1217). 
§    «.      Trial  and  .IiidRnient   (1220). 
§   7.      New  Trial   (1221). 

§   S.     Mesne  Profits  and  Damages   (1221). 
§   {).     Allo^-nnce  for  Improvements  and  Ex- 
penditures  (1221). 


^  1.     Cause  of  action  and  nature  of  remedy. '^'^ — Ejectment,  being  a  possessory 
action,*^  lies  only  for  the  recovery  of  corporeal  things/-''  although  in  New  York  it 


ble.  Id.  A  finding:  of  specific  damages  for 
tlieir  removal  is  irrelevant  unless  it  shows 
that  they  occurred  since  plaintiff  acquired 
the   estate.      Id. 

28.  Flaherty  v.  Fleming,  58  "W.  Va.  669, 
52  S.  E.  857.  City  enjoined  from  laying  ad- 
ditional pipes.  Winslow  v.  Vallejo  [Cal.]  84 
P.  191.  Where  an  easement  of  way  is  being 
permanently  obstructed,  a  court  of  equity 
will  restrain  the  continuing  trespass.  Wil- 
son V.  Gather.  214  Pa.  3.  63  A.  190.  A  manda- 
tory injunction  will  lie  to  compel  the  re- 
moval of  an  obstruction  in  a  private  way. 
HerslTman  v.  Stafford,  58  W.  Va.  4  59,  52  S.  B, 
333.  The  easement  of  way  of  a  railroad 
company  will  be  protected  from  Interference 
without  regard  to  the  solvency  of  the  person 
interfering.  Seaboard  Air  Line  R.  Co.  v, 
Olive  [N.  C]  55  S.  E.  263.  There  must  be 
a  threatened  interference.  Forrester  v.  Is- 
land Heights  Ass'n  [N.  J.  Eq.]  62  A.  775.  A 
transfer  of  the  fee  in  the  land  is  no  inter- 
ference. Id.  The  drafting  of  a  resolution 
by  a  stockholder  of  a  corporation  for  sub- 
mission to  the  council  indicating  an  intention 
to  use  property  in  violation  of  a  negative 
easement,  where  it  is  not  shown  that  he 
acted  for  the  corporation  or  that  the  private 
interests  were_not  to  be  adjusted,  does  not 
show   a   threatened   violation.      Id. 

29.  Wilson  v.  Cather,  214  Pa.  3,  63  A.  190; 
Bernei  v,  Sappington  [Md.]  62  A.  365.  Need 
not  have  been  adjudicated  where  the  evidence 
is  of  such  a  nature  as  would  not  require 
submission  to  a  jury  if  adduced  in  a  law 
court.     Wilson  v.  Cather,  214  Pa.  3,  63  A.  190. 

30.  Where  a  bona  fide  contention  as  to  the 
existence  of  an  easement  arises.  Bernei  v. 
Sappington  [Md.]  62  A.  365. 


31.  Where  the  threatened  injury  will  be 
great  and  irreparable.  Bernei  v.  Sappington 
fMd.l  62  A.  365.  Where  the  way  has  been 
closed  for  a  number  of  years  and  no  timely 
objection  was  made,  temporary  injunction 
will  not   issue.     Id. 

32,  33.     See   5   C.   L.   1055. 

34.  A  general  allegation  of  adverse  user 
for  the  required  period  is  sufficient  without 
alleging  the  extent  of  the  use.  Smoot  v. 
AVain.«cott  [Ky.]  89  S.  W.  176.  Pol.  Code.  §  672, 
held  not  applicable  to  private  ways  acquired 
by  prescription,  and  hence  a  petition  need 
not  allege  that  the  way  vras  laid  out  by  the 
petitioner  or  that  the  defendant  had  notice 
of  the  user.  Nugent  v,  Watkins,  124  Ga.  150, 
52    S.   B.    158. 

35.  Failure  to  speciflcally  describe  and 
locate  an  easement  of  way  can  not  be  reached 
by  demurrer  but  is  subject  to  a  motion  to 
make  more  specific.  Smoot  v.  Wainscott 
[Ky.]    89   S.  W.  176. 

3«.     Gaynor  v.  Bauer  [Ala,]   39  So.  749. 

37.  Hence  not  error  to  deny  defendant's 
motion  to  make  the  other  obstructors  de- 
fendants. Hershman  v.  Stafford,  58  W.  Va. 
459,  52  S.  E.  533.  In  an  action  to  abate  an 
obstruction  in  right  of  way,  evidence  of 
obstructions  by  others  is  irrelevant.  McLean 
v.  Llewellyn  Iron  Works  [Cal.  App.]  S3  P. 
1082. 

38.  Seaboard  Air  Line  R.  Co.  v.  Olive 
[N.   C]    55   S.   E.    263. 

39.  A  finding  that  plaintiff  had  customarily 
used  forty  inches  of  water  is  not  indefinite 
because  no  standard  of  measure  is  specified, 
tlie  regular  measure  of  the  locality  being 
presumed.  Collins  v.  Gray  [Cal.  App.]  86 
P.    9S3. 


7  Cur.  Law.        EJECTMEXT   (AXD  WRIT  OF  ENTRY)    §  1. 


1?13 


has  been  successfully  invoked  to  recover  space  above  the  surface.**     Plaintiff  must 
ha\e  the  immediate  right  of  possession*^  at  tlie- commencement  of  the  action/*^  and 


4ft.  A  finding-  that  plaintiff  has  an  interest 
In  a  pipe  Hne  for  the  purpose  of  conveying 
sufficient  water  for  irrigation  and  the  ex- 
tent of  such  interest  is  a  sufficient  finding  of 
an  easement  and  ownership  by  ijlaintiff. 
Collins  V.  Gray  [Cal.  App.]  86  P.  9S3. 
4t.     See  5  C.  L.  1056. 

4'J.  Where  defendant  is  in  possession  of 
a  liouse  partly  built  on  land  claimed  by 
plaintiff  and  partly  on  land  conceded  to  be- 
long to  defendant,  ejectment  is  the  appro- 
priate remedy.  Cromwell  v.  Hughes  [Mich.] 
13  Det.  Leg.  N.  107,  107  N.  W.  323.  Upon  dis- 
claimer of  possession  by  defendant  it  is 
error  to  decrt^.-  title  In  plaintiff.  Calumet 
Coal  Co.  V.  Cordova  Coal.  Land  &  Imp.  Co. 
[Ala.]  40  So.  390.  A  finding  that  plaintiff 
"was  seised  in  fee  and  entitled  to  possession 
ig  sufficient  to  sustain  a  judgment  though 
the  evidence  is  insufficient  to  show  a  fee 
within  the  Code.  Dondero  v.  O'Hara  [Cal. 
App.]    86   P.   985. 

4a.  A  mere  license  to  go  tipon  lands  to 
prospect  and  mine  for  oil  will  not  sustain 
an  action  of  ejectment  unless  possession  has 
been  taken.  Kelly  v.  Keys.  213  Pa.  29.'.  62  A. 
911.  Immaterial  that  his  right  was  exclusive 
and  that  oil  lias  been  mined,  since  his  inter- 
est  in  the  oil  is  personalty.     Id. 

44.  Action  under  Code  Civ.  Proc.  §  3343, 
subd.  20.  to  recover  possession  of  space  oc- 
cupied by  wires.  Butler  v.  Frontier  Tel.  Co., 
109  App.  Div.  217,  95  N.  T.  S.  684,  afd.  [N.  Y.] 
79  N.   E.   716. 

Xote:  The  fore.golng  case  has  attracted 
general  attention  to  the  novelty  of  its  facts 
and  lias  been  tlie  subject  of  some  valuable 
comment  hereafter  quoted:  "Although  an 
action  on  the  case  for  a  nuisance  is  allowed 
In  Kngiand  and  in  the  Unitod  States  for 
projections  of  parts  of  buildings  over  ad- 
joining land  i^Fay  v.  Prentice,  14  L.  J.  C.  P. 
[N.  S.]  298;  Codman  v.  Evans,  89  Mass.  431> 
the  advantage.^  of  ejectment  have  led  in  this 
coi:ntry  to  attempts  to  apply  it  to  such  situa- 
tion.s.  The  cases,  however,  are  so  few  and 
contradictory  that  there  is  still  occasion  for 
a  reference  to  fundamental  principles  in  the 
effort  to  work  out  a  correct  result.  In  legal 
contemplation  land  is  regarded  more  as  a  solid 
or  volume  than  as  a  surface,  although  its  third 
dimension  is  necessarily  indeterminate.  As 
it  may  be  divideei  vertically,  so  there  may 
be  h.orizontal  divisions,  and  there  may  be  an 
estate  in  the  minerals  underneath  or  in  the 
upper  story  of  a  house  without  ownership 
of  the  surface.  It  is  quite  possible,  there- 
fore, that  there  should  be  several  estates  co- 
extensive tvith  the  same  lateral  limits,  and 
that  different  occupants  should  be  In  posses- 
sion above  the  surface,  on  the  surface,  and 
below  it.  But  as  description  of  land  in  the 
ordinary  form  presumptively  includes  every- 
thing above  and  below  the  surface, 
so  possession  of  the  soil  is  presum- 
ed to  extend  up  and  down  unless  rebutted 
by  the  possession  of  another.  For  example,  it 
has  been  held  that  where  adequate  adverse 
possession  of  the  surface  gave  title  to  it, 
th.e  title  did  not  cover  mines  in  operation  un- 
derneath. Delav.'are  &  Hudson  Canal  Co. 
V.  Hughes,  183  Pa.  66,  63  Am.  St.  Rep.  743,  38 


'  L.  R.  A.  826.     It  would  be  surprising,  there- 
fore, if  ejectment  were  restricted   to  ousters 
from  the  surface  estate,  and  it  has  not  been 
so    restricted.     From    early    times    up   to    the 
present,  ejectment  has  Iain  for  the  wrongful 
occupation    of    a    mine     (Comyn    v.    Kyneto, 
Cro.  Jac.   150;  Moragne  v.  Moragne   [Ala.]   39 
So.    161),    or   of   the    upper    story    of   a   house 
(Ford  v.  Lerke.  Xoy  109;  Brady  v.  Kreuger,  8 
S.  D.  464.  59  Am.  St.  Rep.  771).     What  diifer- 
^  ence  in  principle  is  there  in  the  case  of  pro- 
jecting     eaves,      walls,      bay-windows,      and 
I  foundation    stones?     Sherry    v.    Frecking,    4 
Duer    [X.    Y.]    452;   Murphy  v.   Bolger   Broth- 
'  ers.  60  Vt.  723.     See  McCourt  v.  Eckstein,  22 
Wis.    153.     The    dispossession    of    the    owner 
from   a    part   of   his    land,    though   small,    has 
?>o.en  actual  and  permanent  in  its  nature.  The 
i  disseisor  may  not  be  personally  present,  but 
he  has  subjected  the  land  to  a  purpose  of  his 
•  own   to  the  exclusion   of  the  owner.     Quick- 
t  silver   Mining   Co.   v.   Hicks,   4    Sav/y.    [U.   S.] 
6S8.     The    fact    that    the    instrument    of    oc- 
cupation does  not  rest  on  the  soil  is  of  no 
J  consequence.     The    upper   stories   of   a   great 
office   building  in  New  York  have  been  built 
i  depending  for  their  support  on  an  adjoining 
I  building,   yet   they   would   seem  to  constitute 
an     effectual     occupation     of    the     premises. 
j  There   Is   no   greater  difficulty   in   the   sheriff 
j  delivering  possession  than  in  the  case  of  un- 
derground   encroachments   from    neighboring 
I  land.     It    seems    hard    to    escape    from    the 
above  considerations.     The  courts  that  refuse 
the  action  rest  their  decisions  mainly  on  the 
apparent   Intangible   nature   of   the    invasion, 
which  they  regard  as  affecting  not  a  loss  of 
possession,  but  merely  an  injury  to  its  exer- 
cise.    Aiken  v.  Benedict,  39  Barb.  [N.  Y.]  400. 
See  Xorwalk  Heating  &  Lighting  Co.  v.  Ver- 
nam,  75  Conn.  662,  96  Am.  St.  Rep.  246.      Some 
recent   Wisconsin   cases  adopt  the   view  that 
where  the   plaintiff  has   occupied  to  the   line 
under  the  projecting  eaves  he  has  elected  to 
treat   the   encroachment   as   a   mere   trespass. 
Rasch  V.  Noth.  99  Wis.  285.     This  reasoning  is 
evidently  founded  on  the  notion  that  an  oust- 
er,  to   be   effective,   must  be   from   the   whole 
of    a    vertical    plane,    including    the    surface, 
but  the  fallacy  in  thus  mistaking  a  presump- 
tion for  a  necessity  has  already  been  shown. 
New  York  has  vacillated,  but  the  latest  case 
on   the   question   decides  that  ejectment   will 
lie  for  a  telephone  wire  strung  without  right 
over  the  plaintiff's  premises.     Butler  v.   The 
Frontier     Tel.     Co.,     109     App.     Div.     217.     A 
more  extreme  case  within  the  principle  could 
scarcely  be   imagined,   but  evidently  no  req- 
uisite   is    lacking.     The    defendant    assumed 
continuous   control   of  the   wire,   and   used   it 
for   his    own    business   purposes.     It   was    not 
a  dead  wire  abandoned  on  the  premises,  and 
control  yielded  up.     On  this  distinction  a  dif- 
ferent  result   might    be   reached    in    the    case 
of   overhanging   branches   of   trees,   for   there 
in   many   instances   the   adjoining   landowner 
makes  no  assumption  of  possession.     See  fur- 
tl:er   14   Harv.  L.   Re\'.   291." — From   19   Harv. 
L.  R.  369. 

"The  case  of  Butler  v.  Frontier  Tel.  Co.,  109 
App.  Div.  217,  95  N.  Y.  S.  684,  is  apparently 
unique      upon      its      facts.        However,      the 
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hence  it  will  not  lie  against  a  vendee  in  possession  under  an  executory  contract  of 
sale  without  default/^  nor  against  a  tenant  during  term*^  unless  he  has  forfeited 
his  rights  therein.*®  ■  While  defendant  must  be  in  possessions^  unless  otherwise  pro- 
\'ided  by  statute,^^  it  is  no  defense  that  his  codefendants  are  not.*^  Statutory  no- 
tice or  demand  of  i^ossession  is  necessary  in  certain  cases  to  fix  the  possessory  riglit.^''^ 
TiiJe  in  plaintiff.^* — Plaintiff  must  recover  on  the  strength  of  his  own  title"'^ 
and  not  on  the  weakness  of  defendant's/*^  and  hence  must  show  a  title  good  against 
tlie  world  or  against  defendant  by  estoppel/''^  and  such  title  must  be  legal  as  dis- 


same  result  lias  been  reached  in  the  case 
of  an  overhanging  wall  (Sherry  v.  Frecklng, 
4  Duer  [N.  Y.]  4  52),  a  roof  (Murphy  v.  Bolger, 
60  Vt.  723),  and  a  projecting  foundation  (Mc- 
Court  V.  Eckstein,  22  Wis.  148).  The  au- 
thority of  Sherry  v.  Frecking,  4  Duer  [N. 
Y.]  452.  has  been  diminished  by  Aiken  v. 
Benedict,  .39  Barb.  [N.  Y.]  400,  and  Vrooman 
V.  Jackson,  6  Hun  [N.  Y.]  326. — cases  hold- 
ing that  such  an  ejectment  will  not  lie  be- 
cause the  sheriff  cannot  give  possession  of 
the  locus  in  dispute,  that  is,  the  air.  But 
ejectment  will  lie  for  land  under  water 
(Blakslee  Mfg.  Co.  v.  Iron  V^'orks,  129  N.  Y. 
155;  Nichols  v.  Lewis,  15  Conn.  137),  and  by 
analogy  it  would  seem  that  in  the  principal 
case  a  dispossession  of  the  defendant  would 
constructively''  re-establish  the  possession  of 
the  plaintiff,  he  being  in  possession  of  the 
surface  of  the  land.  The  rule  laid  down  in 
Aiken  v.  Benedict,  supra,  is  applicable  only 
where  the  thing,  possession  of  which  Is 
sought,  is  not  definitely  pointed  out  (Doe 
V.  Plowman,  1  Bast,  441),  or  is  something 
lying  only  in  grant  (Wood  v.  Turnpike  Co., 
24  Cal.  474;  L.  &"  N.  R.  Co.  v.  Massey,  136 
Ala.   156)." — From   6   Columbia  L.   R.   206. 

One  annotator  questions  the  principle  as 
follows:  "The  question  involved  in  the 
present  case  is  one  which  has 'been  various- 
ly decided.  At  common  law  ejectment  would 
not  lie  for  anytliing  whereon  entry  could 
not  be  made.  2  Crabb,  Real  Property,  710. 
It  was  first  held  in  New  York  that  it  would 
lie  for  anything  attached  to  the  soil  of 
which  the  sheriff  could  deliver  possession. 
Jackson  v.  May,  16  Johns.  [N.  Y.]  1S4.  But 
later  in  Sherry  v.  Frecking,  4  Duer  [N.  Y.] 
452,  such  action  was  held  maintainable  where 
the  injury  consisted  of  overhanging  eaves, 
on  the  tlieory  tliat  land  extends  upwards  as 
well  as  downwards  as  far  as  the  owner  of  the 
subjacent  soil  may  see  fit  to  extend  it  (3 
Kent's  Com.  487);  this  case  being  overruled 
by  Aiken  v.  Benedict,  39  Barb.  [N.  Y.]  400, 
and  Vrooman  v.  Jackson.  62  Hun  [N.  Y.]  362, 
holding  nuisance  to  be  tlie  proper  remedy. 
Thus  the  present  case  reverses  the  former 
NeAV  York  rule  and  is  in  accord  with  the 
weight  of  recent  authority.  Murphy  v.  Bol- 
ger  Bros.,  60  Vt.  723;  McCourt  v.  Eckstein, 
22  "\^'is.  153.  But  that  nuisance  is  the  proper 
remedy,  see  Wood,  Nuisance,  §  105;  Tyler, 
Eject.  38." — From  15  Yale  Law  J.  246. 

45.  Marks  v.  McGookin,  127  Iowa  716,  104 
N.  W.   373. 

40.  Deas  v.  Sammons  [Ga.]  55  S.  E.  170. 
Evidence  of  a  subsequently  acquired  title 
is  inadmissible.  Id.  A  premature  suit  by 
the  landlord  is  not  cured  by  expiration  of 
the  lease  pending  the  action.  Jackson  Brew- 
ing Co.   v.  T\'agner    [La.]    40    So.    528. 

47.     C«les  V.  Meskimen   [Or.]    85  P.  67;  To- 


ledo, etc.,  R.  Co.  V.  Turnev,  7  Ohio  C.  C.  (N. 
S.)     370. 

48.  Jackson  Brewing  Co.  v.  Wagner  [La.] 
40  So.   528. 

49.  Mineral  lands  lease.  Brooks  v.  Gaffln 
[Mo.]  95  S.  W.  418.  Notice  by  tenant  that 
he  will  not  vacate  at  end  of  term  does  not 
give  rise  to  an  immediate  cause  of  action. 
Jackson  Brewing  Co.  v.  Wagner  [La.]  40  So. 
528.  Where  right  of  re-entry  is  reserved  jn 
lease  upon  covenant  broken,  ejectment  lies 
upon  default.  Palmieri  v.  Antinozzi,  47  Misc. 
237,  95  N.  Y.  S.  865.  No  notice  need  be  given 
unless  the  lease  so  provides.     Id. 

50.  Moore  v.  McClain  [N.  C]  54  S.  E.  382. 
An  action  under  Comp.  Laws  §  11,164  to  re- 
cover real  estate  will  not  lie  against  one  not 
in  possession,  though  his  assignees  are.  De- 
laney  v.  Michigan  Elm,  Hoop  &  Lumber  Co. 
[Mich.]    12  Det.  Leg.  N.   441,   104  N.  W.   658. 

51.  Act  March  29,  1824  (P.  L.  168),  au- 
thorizing ejectment  against  tlie  tax  pur- 
chaser of  vacant  lands  upon  appearance  aft- 
er notice  by  publication,  held  inapplicable 
where  he  appeared  witliout  such  notice. 
Kreamer  v.  Voneida,  213  Pa.  74,  62  A.  518. 
Return  of  the  sheriff  lield  to  show  that  the 
land   was  vacant.     Id. 

r.2.     Dennes  v.  Price   [Ala.]    41  So.   840. 

.'3.  Statutory  notice  held  only  applicable  to 
actions  between  landlord  and  tenant.  Carl- 
son V.  Curran   [Wash.]   85  P.  627. 

54.  See   5   C.   L.    1057. 

55.  Cline  V.  Hays  [Ind.  App.]  76  N.  E.  257; 
Wilson   V.    Gaylord    [Ark.]    92    S.    W.    20;    Mc- 

Guire  v.  Blount,  199  U.  S.  142,  50  Law.  Ed. . 

Wliere  the  answer  is  a  general  denial  plain- 
tiff must  recover  on  tlie  strength  of  his  own 
case.  Link  v.  Campbell  [Neb.]  104  N.  W. 
939.  Plaintiff  may  rely  upon  the  title  secur- 
ed by  five  years'  possession  under  a  recorded 
tax  deed  valid  on  its  face  as  against  one 
wrongfully  dispossessing  him.  Nicholson  v. 
Hale  [Kan.]  85  P.  592.  Two  year  statute  of 
limitation  has  no  application  to  such  an  ac- 
tion.    Id. 

56.  Krause  v.  Nolte,  217  111.  298,  75  N.  E. 
362;  Ropes  v.  Minshew  [Fla.]  41  So.  538;  Ma- 
lone  V.  La  Croix  [Ala.]  41  So.  724.  Where 
plaintiff  fails  to  show  that  the  land  is  em- 
braced within  liis  title,  it  is  immaterial 
wliether  defendant's  deed  includes  it.  Wado 
V.  McDougle   [W.  Va.]    52   S.   E.    1026. 

57.  Rumbough  v.  Sackett  [N.  C]  54  S.  E. 
421;  Campbell  v.  Everhart,  139  N.  C.  503,  52 
S.  E.  201.  One  taking  possession  of  land  un- 
der another  cannot  dispute  liis  title  until 
possession  is  restored.  Id.  Hence  plaintiff 
may  prove  a  title  from  one  under  whom  de- 
fendant's grantor  took  and  continued  pos- 
session. Id.  Court  held  to  have  invaded  tlie 
province  of  the  jury  in  holding  on  the  evi- 
dence  that   possession    was    so   acquired.     Id. 
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tingnished  from  equitable.^®  Where  a  husband  is  a  mere  pro  forma  party  to  a  suit 
by  the  wife,  recovery  cannot  be  had  upon  his  title.^^  The  laches  of  defendant  in 
taking  possession  is  unavailable  to  plaintiff.®*^  In  ejectment  all  plaintiffs  must  pre- 
vail or  none.**^ 

Prior  possessions^  unless  abandoned*'^  is  sufficient  against  a  mere  intruder,*** 
but  not  as  against  one  who  acquires  jDeaceable  possession  in  good  faith  under  color 
of  title. *^^ 

Nature  of  the  remedy.^^ — Ejectment  is  a  legal  remedy*''^  but  may  be  converted 
into  an  equitable  proceeding  by  the  interposition,  of  equitable  defenses"*  or  demands 
for  equitable  relief."*  Injunction  may  issue  in  aid  of  a  pending  action  of  eject- 
ment.'^*' 

§  2.  Defenses?'^ — Since  plaintiff  must  recover  on  the  strength  of  his  own 
title,"-  defendant  may  show  a  fatal  defect  in  plaintiff's  chain'^^  or  title  in  a  third 
person,''*  unless  plaintiff  has  had  prior  possession  and  defendant  is  a  mere  tres- 
passer,^^ but  the  title  of  such  third  person  must  be  one  which  would  sustain  an  ac- 


Defendaiit  lessee  of  one  against  whom  plain- 
tiff's title  had  been  adjudicated  superior. 
Minnesota  Debenture  Co.  v.  Johnson  [Minn.] 
107    N.    W.    740. 

.58.  Where  plaintiff  claims  title  in  fee,  he 
must  show  a  fee  simple  title  at  law  as  dis- 
tinguished from  an  equitable  one.  Krause  v. 
Nolte,  217  111.  29S,  75  N.  E.  362.  Legal  title 
in  plaintiff's  mother.  Pierce  v.  Lee  [Mo.]  95 
S.  W.  426.  Must  show  that  a  deed  under 
which  he  claims  was  sufflciently  definite  to 
pass  a  legal  title.  Martin  v.  Kitchen,  195 
Mo.  477,  93  S.  W.  780.  An  action  under  Code 
Civ.  Proc.  §  626  to  recover  lands  cannot  pre- 
vail unless  plaintiff  has  the  legal  estate  in 
and  immediate  right  to  possession  of  the 
lands.  Zion  Evangelical  Lutheran  Church 
V.  St.  Johns  Evangelical  Lutheran  Church 
[Neb.]  106  N.  W.  1010.  Beneficiaries  of  prop- 
erty held  in  trust  for  their  use  cannot  main- 
tain   the    action.     Id. 

50.  Perry  v.  Hackney  [N.  C]  55  S.  E. 
289. 

60.  Dunbar  v.  Green,  198  U.  S.  166,  49  Law. 
Ed. . 

61.  Dake  v.  Sewell  [Ala.]   39  So.  S19. 

62.  See  5  C.  L.   1057. 

63.  Possession  must  have  continued  until 
ousted  or  have  been  terminated,  with  inten- 
tion of  again  being  resumed.  McCreary  v. 
Jackson  Lumber  Co.    [Ala.]    41   So.   822. 

64.  Mo-ss  V.  Chappell  [Ga.]  54  S.  E.  968; 
McMurray  v.  Dixon  [Va.]  54  S.  E.  481. 
"Where  neither  party  has  tlie  legal  title,  the 
older  possession  gives  the  better  right.  Mc- 
Creary V.  Jackson  Lumber  Co.  [Ala.]  41  So. 
822.  Error  to  grant  nonsuit  where  evidence 
tended  to  sliow  prior  possession  in  plaintiff. 
Calatro  v.  Chabut,  72  N.  J.  Law,  458,  63  A. 
272.  Cannot  defeat  plaintiff's  recovery  by 
showing  title  in  a  third  person.  McBride  v. 
Sleinweden  [Kan.]  83  P.  822.  Where  a  wit- 
ness testified  that  a  grantor  was  in  posses- 
sion and  enumerated  possessory  acts  insuf- 
ficient to.  show  possession,  the  question  is  for 
i\\e  .lury.  McCreary  v.  Jackson  Lumber  Co. 
[Ala.]    41    So.    822. 

G.5.  McCreary  v.  Jackson  Lumber  Co. 
[Ala.]   41  So.  822. 

66.  See   5   C.  L.    1057. 

67.  The  doctrine  of  equitable  estoppel  has 
no  application.  Milan  v.  Coley  [Ala.]  39  So. 
611.      Evidence     inipeaeliins    conveyance     for 


fraud  held  Inadmissible.  Rix  v.  Smith 
[Mich.]  13  Det.  Leg.  N.  50S.  108  N.  W.  691; 
Bliss  V.  Slater  [Mich.]  13  Det.  Leg.  N.  216. 
108  N.  W.  86.  A  mortgage  discharged  of 
record  cannot  be  restored  in  an  action  of 
ejectment  to  work  ont  equities  in  favor  of 
the  defendant.  Putney  v.  Vinton  [Mich.]  13 
Det.  Leg.  N.  459,  108  N.  AV.  655. 

68.  Where  the  answer  admits  that  the 
legal  title  is  in  plaintiff  and  alleges  a  trust 
in  favor  of  defendant,  it  was  properly  re- 
tained on  the  equity  docket.  Turner  v.  John- 
son  [Ky.]    93  S.  W.  1038. 

69.  In  an  action  to  recover  lands  from  a 
railroad  company  a  prayer  that  defendant  be 
required  to  remove  its  tracks  held  not  to 
change  it  to  a  suit  in  equity.  Remsen  v. 
New  York,  etc.,  R.  Co.,  97  N.  Y.  S.  902.  Action 
held  to  be  one  for  recovery  of  real  prop- 
erty under  Rev.  St.  §  5781,  notwithstanding 
there  were  allegations  which  seemed  to  call 
for  .some  form  of  equitable  relief.  Toledo 
Exposition  Co.  v.  Kerr,  8  Ohio  C.  C.  (N.  S.) 
369. 

70.  Harding  v.  Perin,  8  Ohio  C.  C.  (N.  S.) 
533. 

71.  See  5  C.  L.  1058. 
73.     See    ante    §    2. 

73.  Where  plaintiff  claims  under  a  trust 
deed  foreclosure,  defendant  may  show  that 
such  sale  was  void  without  offering  to  re- 
deem. Cobe  V.  Lovan,  193  Mo.  235,  92  S.  W. 
93. 

74.  Beardsley  v.  Hill  [Ark.]  91  S.  W.  757; 
McQuire  v.  Blount,  199  U.  S.  142,  50  Law.  Ed. 

.     Defendant  claiming  under  color  of  title 

may  show  title  in  a  third  person.  Anniston 
City  Land  Co.  v.  Edmonson  [Ala.]  40  So. 
oOo. 

Evidence  held  to  show  that  plaintiffs  an- 
cestor was  divested  of  title  by  judicial  sale 
and  to  authorize  a  directed  verdict  for  de- 
fendant.     McQuire   v.    Blount,    199    U.    S.    142, 

50   Law.   Ed. .      Defendant  makes   a  prima 

facie  case  of  forfeiture  to  state  for  taxes 
by  proof  that  the  land  has  been  omitted  from 
the  proper  books  for  five  successive  years. 
Jeffrey  v.  Lemon,  58  W.  Va.  662,  52  S.  B.  769. 
Plaintiffs  evidence  held  to  show  outstanding 
title  in  a  third  party.  McCreary  v.  Jackson 
Lumber  Co.  [Ala.]  41  So.  822. 

75.  Dondero  v.  O'Hara  [Cal.  App.]  86  P. 
985.     See  ante  §    1,  Prior  possession. 
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tion  by  the  holder. '^^  The  legal  title  though  acquired  pendente  lite/^  and  the  equi- 
table title  where  available  in  an  action  at  law/^  are  goocl  defenses,  but  not  an  out- 
standing inchoate  dower  interest  in  defendant's  wife.'^  The  statute  of  limitatio-n 
is  a  defense.'"  One  in  adverse  possession  cannot  claim  forfeiture  of  plaintiff's  title 
by  nonuse  under  the  terms  of  his  deed  for  failure  to  sooner  eject  him.^^ 

§  3.  Parties.^^ — A  landlord  may  appear  and  defend  in  an  action  against  the 
tenant.^^  but  under  a  statute  authorizing  the  tenant  to  luring  in  his  landlord^  only 
one  call  can  be  made.'*  Under  a  statute  requiring  actions  to  be  brought  in  the 
name  of  the  real  party  in  interest,  a  transferee  pendente  lite  should  be  made  a  par- 
ty upon  motion  of  defendant,®^  but  a  provision  that  the  action  shall  be  prosecuted 
against  the  person  in  possession  does  not  make  the  wife  of  such  person  a  proper  or 
necessary  party.'**  A  grantee  bringing  ejectment  under  the  statute  in  the  name  (if 
the  grantor  for  lands  that  were  in  the  adverse  possession  of  another  must  bring  the 
case  within  its  terms.'^ 

^  4.     Process  and  pleading.     Procesft.^* 

The  complalnt^^  must  allege  title  and  right  of  possession  in  plaintiff®**  at  the 
commencement  of  the  action,^^  but  failure  to  allege  may  be  cured  by  the  answer.**^ 
It  must  also  contain  a  description  of  the  land,  but  where  there  are  several  defend- 
ants it  need  not  identify  the  portion  in  po-'session  of  each.®^  AYliere  plaintiff  relies 
on  prior  possession  he  need  not  allege  that  defendant  is  an  intruder.®*     Performance 


70.  Proof  of  tax  sale  to  the  state  is  in- 
sufficient. Morse  v.  Auditor  General  [Mich.] 
13  Det.  Leg.  N.   101,   107  N.   W.   317. 

77.  Acquired  a  second  foreclosure  deed 
pendente  lite.  McCauley  v.  Jones  [Mont.] 
86   P,  422. 

78.  Shaffer  v.  Detle,  191  Mo.  377,  90  S.  W. 
lot.  A  trustee  cannot  maintain  ejectment 
against  the  cestui  que  trust  in  lawful  pos- 
session under  the  trust.  Buclier  v.  Overlees 
[Tnd.  T.]   89  S.  W.  1021. 

79.  Bouton  V.  Pippin,  192  Mo.  469,  91  S. 
V^'.   149. 

SO.  Ejectment  by  the  owner  of  land  sold 
for  delinquent  taxes  is  barred  in  five  years. 
Gavin  v.  Ashworth  [Ark.]  91  S.  W.  303.  For 
further  treatment  see  Taxes.  6  C.  L.  1654; 
limitations  for  recovery  of  land  generally, 
see  Limitation  of  Actions,  6  C.  L.  4  69.  An 
nllej^atiou  that  defendant  has  been  in  pos- 
session "since"  a  specific  date  does  not  allege 
possession  on  that  date,  and  hence  case  held 
not  to  be  barred  by  Gen.  St.  1904,  §  2670. 
Lawyer  v.  Great  Northern  R.  Co.  [Minn.]  105 
N.   W.   1129. 

81.  Property  to  revert  upon  failure  to  use 
for  school  purposes.  Birmingham  Public 
School  Dist.  v.  Sharpless,  27  Pa.  Super.  Ct. 
S30. 

82.  See  5  C.  L.  1059. 

83.  Under  a  statute  enacted  during  the 
reign  of  George  II  a  landlord  was  permitted 
to  appear  and  defend.  Bower  v.  Cohen  [Ga.] 
54  S.  B.  918.  Word  "landlord"  interpreted 
to  include  all  persons  claiming  title  consist- 
ent with  the  tenant's.  Id.  One  claiming  un- 
der  a   bond   for   titles   admitted.     Id. 

84.  Code  1896,  §  1534,  held  not  to  author- 
ize the  bringing  in  of  a  second  party  at  a 
continued  term.  Dake  v.  Sewell  [Ala.]  39  So 
819.. 

85.  Revlsal  1905,  §  400,  notwithstanding  § 
415  providing  that  no  action  shall  abate  by 
a  transfer  of  interest,  etc.  Burnett  v.  Ly- 
man [N.  C]   54  S.  E.  412. 


86.  Rev.  St.  1899,  (J  3056.  Bouton  r.  Pip- 
pin,   192    Mo.    4  69,    91    S.    W.    14  9. 

S7.  Code  Civ.  Proc.  §  1501.  Flagler  v. 
Devlin,  109  App.  Div.  904,  95  N.  Y.  S.  801. 
Will  not  lie  «-here  the  grantee  acquires 
grantor's  interest  by  a  partition  action  and 
does  not  rely  on  the  champertous  deed.  Id. 
The  only  issue  in  such  action  is  the  ownership 
as  between  the  grantor  and  adverse  holder 
(Flagler  v.  Devlin,  109  App.  Div.  904,  95  X. 
Y.  S.  801),  and  title  acquired  by  grantee  from 
another  source  is  immaterial  (Id.). 

8S,  89.      See  5  C.  L.  1059. 

90.  An  allegation  that  retitioners  are 
heirs  of  a  life  tenant  shows  no  title  in  them- 
selves. Furr  V.  Burns,  124  Ga.  742,  53  S.  E. 
201.  Where  lands  were  left  in  remainder  to 
four  persons  and  their  children,  an  allega- 
tion that  the  other  three  had  been  unheard 
of  for  30  years  and  it  was  not  known  wheth- 
er they  left  any  children  or  not,  held  Insuf- 
ficient to  show  that  there  were  no  children. 
Id. 

91.  An  allegation  that  plaintiff  was  seis- 
ed in  1905  for  the  purpose  of  putting  in  a 
crop  sufficiently  tendered  an  issue  of  seisin 
in  April,  the  court  taking  Judicial  notice 
that  the  month  comes  within  the  crop  sea- 
son. McGillivray  v.  Miller  [Cal.  App.]  84  P. 
778. 

92.  Where  plaintiff  commences  an  action 
In  April  and  alleges  a  lease  for  the  purpose 
of  putting  in  a  crop,  failure  to  allege  that 
April  is  a  cropping  month  is  cured  by  an 
answer  filed  in  May  alleging  that  defendant 
Is  in  possession  and  has  a  crop  nearly  readj' 
for  harvest.  McGillivray  v.  Miller  [Cal. 
App.]  84  P.  778.  A  cross  complaint  averring 
possession  in  defendants  which  is  not  denied  is 
sufficient  to  show  ouster.  Dondero  v.  O'Hara 
[Cal.  App.]  86  P.  985.  An  answer  denying 
that  defendant  "without  right  or  title"  en- 
tered into  possession  admits  ouster  of  plain- 
tiff.    Id. 

93.  Specific    description    of   the    whole    is 
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of  conditions  precedent  must  be  alleged."^  Plaintiff  cannot  attack  an  ancestor's 
deed  for  want  of  consideration,  undue  influence,  or  fraud  not  in  the  factum  without 
specific  allegations/"  but  grantor's  lack  of  mental  capacity  and  fraud  in  the  factum 
need  not  be  specifically  alleged. ^'^  The  statuton^  requirement  that  a  cotenant  must 
allege  a  denial  of  his  right  does  not  apply  where  the  action  is  for  the  full  title  and  it 
only  develops  on  trial  that  they  are  cotenants.''^  A  prayer  for  equitable  relief  is 
not  controlling  in  fixing  the  nature  of  the  action.^^ 

Answer.'^ — Where  a  defendant  admits  possession  the  only  plea  cpen  to  him  is 
the  general  issue/  which  is  sufficient  though  plaintiff  sets  out  a  deed  from  the  com- 
missioner of  state  lands  vvdiich  is  prima  facie  evidence  of  title.^  If  defendant 
wishes  to  put  in  issue  only  a  specific  portion  of  the  premises  sought,  he  must  do  so 
in  his  answer.*  It  is  not  essential  to  a  plea,  of  ownership  in  defendant  that  he  set 
out  the  mode  of  acquiring  it.^  though  equitable  defenses  must  be  pleaded.®  A  de- 
fendant cannot  by  cross  jDetition  maintain  ejectment  against  his  codefendant." 

Amendments.^ — Where  plaintiff  fails  to  pay  the  costs  of  the  first  trial  as  re- 
quired by  statute  before  bringing  the  second,  the  answer  may  be  amended  to  show 
nonpayment.^  Description  held  sufficient  to  authorize  an  amendment  describing 
the  premises  with  more  particularity.^'' 

§  5.  Evidence.^^ — Since  defendant's  possession  is  presumed  lawful  until  the 
contrary  appears,"  the  burden  is  upon  plaintiff  to  establish  his  title  to  the  property" 


sufficient  within  Civ.  Code  Prac.   §   125.     Bry- 
ant V.  Strunk  [Ky.]  89  S.  W.  549. 

»4.     Moss  V.  Chappell   [Ga.]    54   S.  E.   96S. 

95.  Complaint  on  second  trial  must  allege 
payment  of  the  costs  of  the  first  under  Code 
Civ.  Proc.  1902,  §  98,  subd.  2.  Peterman  v. 
Pope  [S.  C]  54  S.  E.  569. 

96,  97.  Alley  V.  Howell  [N.  C]  53  S.  E. 
821. 

98.  Failure  to  allege  does  not  defeat  par- 
tial recovery.  Young  v.  Bigger  [Kan.]  84  P. 
747. 

99.  Petition  construed  as  alleging  an  ac- 
tion in  e.iectment  and  not  a  suit  to  quiet 
title,  although  containing  a  prayer  appro- 
priate to  the  latter.  Turner  v.  Johnson 
[Ky.]   93  S.  W.  1038. 

1.  See    5   C.   L.    10  60. 

2.  Dennis  v.   Price    [Ala.]    41   So.   840. 

3.  Cook  V.  Ziff  Colored  Masonic  Lodge,  No. 
119    [Ark.]    96    S.   "W.    618. 

4.  Crawford  v.  Masters,  140  N.  C.  205,  52 
S.  E.   663. 

5.  Civ.  Code  Prac.  §  125,  providing  that 
defendant  must  state  in  his  answer  whether 
he  claims  any  of  the  land,  does  not  require 
him  to  allege  title  by  adverse  possession. 
Asher  v.  Howard   [Ky.]    91  S.  W.   270. 

6.  Evidence  of  possession  of  a  ditch  under 
contract  with  plaintiff's  grantor  is  inadmis- 
sible unless  pleaded.  Dondero  v.  O'Hara  [Cal. 
App.]  86  P.  985.  An  answer  alleging  a  parti- 
tion and  that  plaintiff  went  into  possession 
thereunder,  and  praying  that  he  be  estopped 
to  assert  its  invalidity,  does  not  allege  an 
equitable  defense,  since  such  partition  will 
be' presumed  legal.  Ming  v.  Olster,  195  Mo. 
460,    92    S.   W.    898. 

7.  Cross  petition  properly  dismissed  In  so 
far  as  it  -was  a  counterclaim  but  it  was  still 
available  as  a  defense.  Toledo  Exposition 
Co    v    Kerr,  8  Ohio  C.  C.  (N.  S.)   369. 

8.  See  5  C.  L.  1060. 

9.  Code  Civ.  Proc.  1902,  §  194.  Peterman 
V.  Pope    [S.  C]    54   S.  B.   569. 

7  Curr.  Li. — 77. 


10.  Luquire  v.  Lee,  121  Ga.  624,  49  S  B, 
834. 

11.  See  5  C.  L.  1060.  The  evirtense  neces- 
sary or  proper  to  proof  of  particular  titles  or 
modes  of  acquiring-  them  is  excluded  to  titles 
like  Adverse  Possession,  7  C.  L.  41;  Deeds  of 
Conveyance,  7  C.  L.  1103;  Public  Lands,  6  C. 
L.    1126. 

12.  Proof  of  title  in  plaintiff  destroys  th© 
presumption.  Sonneman  v.  Mertz  [111.]  77  N. 
E.  550. 

13.  Until  plaintiff  has  made  a  prima  facie 
cp.se  defendant  is  not  required  to  introduce 
any  evidence.  Mobile  Dock.s  Co.  v.  Mobile 
[Ala.]  40  So.  205.  Plaintiff  must  locate  and 
establish  title  to  the  identical  land  souglit 
(Pennington  v.  Underwood  [W.  Va.]  53  S.  E. 
465),  unless  there  is  a  disclaimer  or  waiver 
(Clark  V.  Beard  [W.  Va.]  53  S.  E.  597). 
Where  plaintiff's  deed  covers  tlie  strip  in  dis- 
pute it  is  error  to  grant  a  nonsuit  though  it 
would  give  him  more  than  the  deed  called 
for.  Calatro  v.  Chabut,  72  N.  J.  Law,  iSt  63 
A.  272.  Where  plaintiffs  claim  by  descent 
they  must  prove  that  they  are  the  only  heirs 
or  their  proportional  share.  Hudson  v. 
Vaughn  [Ala.]  40  So.  757.  Plaintiff  claim- 
ing land  as  an  accretion  has  the  burden  of 
showing  that  it  is  an  accretion.  Mallory  v. 
Brademyer  [Ark.]  89  S.  W.  551;  Dowdle  v. 
Wheeler  [Ark.]  89  S.  W.  1002.  Must  prove 
that  parties  executing  a  deed  to  trust  prop- 
erly had  power  to  convey.  Robertson  v. 
Rock  Island  Lumber  &  Mfg.  Co.  [Kan.]  85 
P.  799.  Color  of  title  In  a  demisor  deceased 
before  suit  is  not  available.  Anniston  City 
Land  Co.  v.  Edmondson  [Ala.]  40  So.  505. 
Where  the  only  dispute  is  the  location  of  a 
boundary,  plaintiff  need  not  prove  title  out  of 
the  state.  Williamson  v.  Bryan  [N.  C]  55  S. 
E.  77. 

Evidence  held  sufficient  to  locate  the  land 
although  the  description  in  the  deed  did  not 
close.     Survey    reversed   and    applied   to   the 
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at  the  commencement  of  the  action^*  unless  it  is  admitted/^  To  make  out  a  paper 
title  plaintiff  must  deraign  it  from  the  government'^  or  show  a  superior  title  from 
a  common  source/"  conveyances  by  deed^^  or  judicial  decree  from  one  not  sliown 
to  have  title  being  insufficient.^^  Plaintiff  must  prove  that  defendant  is  in  posses- 
sion^" and  that  the  land  is  within  the  territorial  jurisdiction  of  the  court.-^  When 
plaintiff  has  made  a  prima  facie  case-^  defendant  m.ust  negative  the  case  so  made."^ 
Where  plaintiff  shows  prior  possession  and  ouster/*  the  burden  is  uj^on  defendant 


monuments.     Calatro  v.  Chabut,  72  N.  J.  Law, 
458,   63  A.  272. 

Evitlenee  held  insuflicient  to  establish  lost 
deed.  Thorn  v.  Lister  [Iowa]  105  N.  W.  434. 
To  locate  starting  point  of  plaintiff's  deed. 
Yost  V.  Moog-  [Md.]  63  A.  1059.  To  show 
that  deed  from,  plaintiff  to  defendant  was 
forged.     Ford   v.    Ford,    27   App.    D.   C.    401. 

14.  A  patent  from  the  government  to 
plaintiff  shows  prima  facie  title  at  the  com- 
mencement of  the  suit.  Lee  v.  Livingston 
[Mich.]    12  Det.  Leg.  N.   922,   106  N.  W.   713. 

15.  A  disclaimer  of  possession  and  issue 
thereon  admits  title.  Shiver  v.  Hardy  [Ala.] 
39  So.  669.  Hence  an  instruction  placing 
plaintiff's  right  of  recovery  on  proof  of  su- 
perior title  is  erroneous.     Id. 

IG.  Krause  v.  Nolte,  217  111.  298,  75  N.  E. 
362;  Scott  V.  Herrell,  27  App.  D.  C.  395.  Acts 
1905,  p.  947,  c.  773,  merely  dispenses  witli 
proof  of  title  out  of  the  government  and 
does  not  autliorize  recovery  on  proof  of  an 
older  chain  of  deeds.  Mitchell  v.  Garrett, 
140  N.   C.   397,   53   S.   E.   226. 

17.  Birge  v.  Centralia,  218  111.  503,  75  N. 
E.  1035;  Scott  v.  Herrell,  27  App.  D.  C.  395; 
Brinkley  v.  Bell  [Ga.]  55  S.  E.  187;  Dondero 
V.  O'Hara  [Cal.  App.]  86  P.  985;  Marbach  v. 
Holmes  [Va.]  52  S.  E.  828.  Security  deed 
from  plaintiff's  grantor.  Hamilton  v.  Rogers 
[Ga.]  54  S.  E.  926.  Where  defendant's  deed 
from  the  common  grantor  was  the  older, 
plaintiff  cannot  recover.  Id.  V»"here  defend- 
ant's deed  from  the  common  grantor  was  the 
older,  it  is  immaterial  whether  It  was  a  se- 
curity or  unconditional  deed.  Id.  Where 
the  wife  of  a  debtor  pays  the  debt  and  takes 
an  assignment  of  the  security  deed,  one 
claiming  under  a  junior  deed  from  the 
husband  cannot  recover  without  first  paying 
the  debt.  Id.  Not  necessary  tliat  fact  of 
claim  through  common  source  should  appear 
in  the  pleadings.  Sufficient  if  it  appears  from 
the  evidence.  Brinkley  v.  Bell  [Ga.]  55  S.  E. 
187.  Remainderman  and  one  claiming  under 
the  life  tenant  claim  under  a  common  source. 
Id.  Production  of  deed  upon  notice  raises  a 
prima  facie  presumption  that  defendant 
claims  thereunder.  Id.  Where  only  a  part  of  the 
land  is  traced  to  a  common  source,  a  di- 
rected verdict  is  erroneous.  Hoyle  v.  Mann 
[Ala.]  41  So.  835.  Adverse  claimant  cannot 
be  driven  back  to  a  claim  under  a  common 
grantor  to  strengthen  adversary's  title.  Id. 
Introduction  of  a  later  deed  from  the  govern- 
ment to  defendant  not  shown  to  include  the 
land  in  dispute  does  not  estop  him  from 
denying  title  in  government  at  time  of 
plaintiff's  deed.  Wall  v.  Wall  [N.  C]  55  S. 
B.  283. 

18.  Wade  v.  McDougle  [W.  Va.]  52  S.  E. 
1026.  Deed  from  one  not  shown  to  have  title 
Is  inadmissible.  McBride  v.  Steinweden 
[Kan.]  83  P.  822.  Where  plaintiff  claims  un- 
der  a   security    deed    he    must    show    title    in 


the  maker  or  some  other  facts  suffir-ient  to 
show  legal  right  to  possession  superior  to 
defendant.  Hamilton  v.  Rogers  [Ga.]  54  S. 
E.  926.  Failed  to  sustain  burden  as  to  4.88 
acres.     Id. 

19.  Decree  of  distribution.  Helm  v.  .Tohn- 
son.  40  Wash.  420,  82  P.  402.  Judicial  sale  on 
judgment  in  personam.  Wilson  v.  Gayloid 
[Ark.]  92  S.  'W.  26.  Deed  to  the  auditor  gen- 
eral for  delinquent  taxes  and  a  deed  from 
the  commissioner  of  tlie  state  land  office  to  a 
purcliaser  are  not  proof  of  title.  Morse  v. 
Auditor  General  [Mich.]  13  Det.  Leg.  N.  101, 
107  N.  W.  317. 

20.  Plaintiff  may  testify  of  his  own 
knowledge  but  he  cannot  base  it  upon  a  sur- 
vey made  by  third  persons.  Ross  v.  Roy 
[Ala.]  39  So.  583.  An  agreement  looking  to 
a  settlement  and  upon  which  a  continuance 
was  allowed,  containing  no  admission  of  pos- 
session, is  inadmissible  to  show  possession. 
Id. 

21.  Patent  to  the  land  describing  it  as  be- 
ing in  Mackinac  county  held  sufficient  to 
prove  that  it  was  within  the  county.  Loe  v. 
Livingston  [Mich.]  12  Det.  Leg.  N.  922,  106 
N.  W.   713. 

22.  Held  sufBoient  to  iiinke  a  prima  facie 
case:  Record  title.  May  v.  Dobbins  [Ind.] 
77  N.  E.  353.  Prior  possession.  Moss  v.  Chap- 
pell  [Ga.]  54  S.  E.  968;  Calatro  v.  Chabut,  72 
N.  J.  Law,  458,  63  A.  272.  One  claiming  by 
descent  by  proof  of  heirship  and  seisin  of 
ancestor.  Wilson  v.  Johnson  [Fla.]  41  So. 
395.  Evidence  of  a  deed  creating  a  life  es- 
tate and  remainder  in  plaintiffs,  that  de- 
fendant claims  under  the  life  tenant,  and 
that  such  tenant  is  dead.  Brinkley  v.  Bell 
[Ga.]  55  S.  E.  187.  One  claiming  an  island 
under  Act  Jan.  27,  1806  (4  Smith  Laws.  p. 
26S),  by  proof  of  the  warrant,  survey,  and 
patent,  it  being  pi-esunied  that  all  conditions 
precedent  were  complied  with.  Houseman 
V.  International  Nav.  Co.  [Pa.]  64  A.  379. 
Record  title  to  strip  along  right  of  way  and 
defendant's  map  sliowing  that  it  was  not  in- 
cluded in  the  right  of  Vvay.  South  Grand 
Rapids  Imp.  Co.  v.  Michigan  Cent.  R.  Co. 
[Mich.]    12   Det.  Leg.   N.   866,   105   N.  W.   1121. 

23.  Moss  V.  Chappell  [Ga.]  54  S.  E.  P68; 
South  Grand  Rapids  Imp.  Co.  v.  Michigan 
Cent.  R.  Co.  [Mich.]  12  Det.  Leg.  N.  866,  105 
N.  W.  1121;  Lawrence  v.  Alabama  State  Land 
Co.  [Ala.]  41  So.  612.  The  burden  of  proof  of 
title  however  does  not  shift,  but  defendant 
must  go  forward  with  the  evidence.  Moore 
V.  McClain   [N.  C]   54   S.  E.  382. 

24.  Evidence  of  tax  assessment  roll  show- 
ing that  plaintiff  was  assessed  is  admissible 
to  show  possession.  Dondero  v.  O'Hara  [Cal. 
App.]  86  P.  985.  Testimony  of  plaintiff  that 
he  entered  into  possession  under  certain 
sauatter's  quitclaim  deeds  is  admissible  as 
showing  possession  though  not  showing  that 
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to  establish  a  superior  title-^  or  bring  the  case  Avithin  the  class  against  which  prior 
possession  is  unavailable.-^  The  evidence  need  only  preponderate,-'  and  if  conflict- 
ing must  be  submitted  to  the  jury.-^  AHiere  plaiutifl'  pleads  his  title  generally,  proof 
of  forgery-^  and  adverse  possession^"  are  admissible  under  the  general  denial. 
Courts  -\vill  take  notice  of  the  real  party  litigant.'^  In  general  any  evidence  which 
tends  to  identify  the  land^-  or  establish  or  disprove  title^^  is  admissible.  The  gen- 
eral rules  of  relevanc}-/*  materiality/^  hearsay  evidence,^^  and  opinion  testimony^^ 


he  retains  the  possession.  Whitman  v.  Mc- 
Comas   [Idaho]    83   P.   604. 

tin.  McMurray  v.  Dixon  [Va.]  54  S.  E.  481. 
Evidence  lield  insuincient.  Id.  "U'liere  a  de- 
fendant in  possession  defends  under  an  oral 
contract  of  sale,  lie  lias  the  burden  of  show- 
ing possession  under  sucli  contract.  Marks 
V.  McGookin,   127  lov.-a.   716,   104  N.  W.   373. 

20.  Title  by  one  of  tlie  nietliods  enumer- 
ated by  Code  Civ.  Proc.  §  1006.  Dondero  v. 
O'Hara    [Cal.    App.]    86    P.    985. 

27.  Need  not  "satisfy"  the  jury;  Sonne- 
mann  v.  Merts  [ill.]  77  N.  B.  550.  An  in- 
struction that  plaintiff  must  recover  by  a 
"fair''  preponderance  criticised,  but  held  not 
prejudicial.  Link  v.  Campbell  [Neb.]  104 
N.  W.  939.  A  claimant  by  adverse  possession 
need  only  reasonably  satisfy  the  jury. 
Lawrence  v.  Alabama  State  Land  Co.  [Ala.] 
41  So.  612. 

28.  Location  of  boundary.  Reilly  v. 
Crown  Petroleum  Co.,  212  Pa.  325,  Gl  A.  915. 
Defendant's  adverse  possession.  Theodore 
Land  Co.  v.  Lyon   [Ala.]   41  So.   682. 

Evidence   of    title   held   to   vvarrant   a   non- 
'snlt.     Billings   v.   Pearson    [Cal.    App.]    86    P. 
825.      Uncontradicted    proof    of    title    by    ad- 
verse   possession.      Briel   v.    Jordan,    27    App. 
D.   C.   202. 

Held  qne.stion  for  the  jory:  Proof  of  locus 
in  quo.  McCreary  v.  Coggeshall  [S.  C]  53 
S.  E.  978.  Prescriptive  title  in  plaintiff. 
Equitable  Securities  Co.  v.  Matthews  [Ga.] 
54  S.  E.  1044.  Location  of  bour.dary.  Shiver 
V.  Hardy  [Ala.]  39  So.  669.  Title  by  accre- 
tion. Bradshaw  v.  Edelen,  194  Mo.  640,  92 
S.  W.  691.  An  admission  by  a  defendant 
claiming  by  adverse  possession  that  he  had 
the  Iiolder  of  a,  tax  deed  execute  a  quit- 
claim deed  to  the  holder  of  tlie  legal  title 
upon  redeeming  is  not  conclusive  of  liis 
riglit  to  recover,  and  hence  wrong  to  take 
the  case  from  the  jury.  Hall  v.  Davidson 
[Kan.]    84    P.    553. 

20. 
83    P 

30. 
939. 

31. 


O'Connor,     41     Wash.     360, 


Chrast 

23S. 

Link    V.    Campbell    [Neb.]     104    N. 


W. 


Party  suing  in  the  name  of  anotiier. 
Wilson  v.  Hammond  [Ala.]  40  So.  343. 
Where  plaintiff  sues  in  tlie  name  of  or  for 
the  use  of  another  or  tlie  evidence  shows 
the  title  to  be  in  tlie  otlier,  he  must  connect 
himself    therev.'iiii.      Id. 

32.  Where  the  evidence  shows  a  survey 
and  a  correct  map  thereof,  such  map  is  ad- 
missible to  identify  the  land.  Driver  v. 
King   [Ala.]    40    So.    315. 

33.  Squatter's  quitclaim  deed  held  admis- 
sible. Whitman  v.  McComas  [Idaho]  83  P. 
604.  Also  quitclaim  deed  to  tlie  grantor. 
Where  plaintiff's  complaint  admits  ouster  by 
defendant  on  Nov.  3,  1904,  a  claim  of  pos- 
sessory right  made  and  filed  on  the  follow- 
ing   day    is    inadmissible.       l5.       Wliere    de- 


fendant claims  a  prior  release  of  squatter's 
rights  from  the  common  grantor,  plaintiff's 
quitclaim  deed  signed  by  defendant  as  a 
witness  is  admissible.  Id.  Where  the  gen- 
uineness of  a  partition  is  attacked,  evidt-nce 
of  possession  of  the  partitioners  thereunder 
is  admissible.  Ming  v.  Olster,  195  Mo.  460, 
92  S.  W.  898.  An  administrator  of  an  entry- 
man  who  dies  before  final  proof  acquires  no 
interest  and  hence  cannot  attack  a  patent 
under  which  plaintiff  claims.  Warner  Val- 
ley Stock  Co.  V.  Morrow  [Or.]  86  P.  369. 
Where  defendants  claim  under  a  prior  pat- 
ent to  their  ancestor,  evidence  that  defend- 
ants patented  a  part  of  it  is  corroborative 
of  plaintiff's  claim  that  the  land  was  va- 
cant. Asher  v.  Howard  [Ky.]  91  S.  W.  270. 
Claims  must  be  consistent.  Defendant  can- 
not deny  title  in  plaintiff's  grantor  and  that 
the  infant's  title  passed  for  an  inadequate 
consideration,  and  hence  the  deed  was  void. 
Shaffer  v.  Detie,  191  Mo.  377,  90  S.  W.  131. 
Records  of  a  prior  action  in  which  defend- 
ant claimed  by  same  chain  of  title  the  other 
undivided  interest.  Rebuttal.  Houseman  v. 
International  Nav.  Co.  [Pa.]  64  A.  379. 
Pleadings  and  evidence  held  insufficient  to 
show  that  defendant  claimed  under  a  will 
to  the  exclusion  of  a  deed.  Williamson  v. 
Brown,    1&3    Mo.    313,    93    S.    W.    791. 

34.  Held  jrrelevnnt:  Testimony  of  a  sal© 
of  a  distinct  piece  of  land.  Hoyle  v.  Mann 
[Ala.]  41  So.  835.  A  statement  by  a  witness 
"I  sold  those  lands."  Id.  Evidence  of  a  sur- 
vey between  lands  of  parties  under  whom 
neither  party  claimed.  TVade  v.  McDougle 
[W.  Va.]  52  S.  E.  1026.  The  relevancy  of  a 
question  "Did  he  do  som.e  writing  for  you 
on  Saturday"  not  appearing,  the  court  prop- 
erly excluded  it.  Beddow  v.  Bagley  [Ala.] 
39    So.    773. 

So.  Held  immaierial:  Questions  of  title 
prior  to  a  new  title  by  adverse  possession. 
Interstate  Coal  &  Iron  Co.  v.  Clintwood  Coal 
&  Timber  Co.  [Va.]  54  S.  E.  593.  That  his  gran- 
tor did  not  claim  title.  Id.  Evidence  as  to 
whether  a  purchaser  of  lands  in  the  ad- 
verse possession  of  another  knew^  of  tlie  fact. 
Hoyle  v.  Mann  [Ala.]  41  So.  835.  Where 
plaintiff's  claim  is  by  adverse  possession,  evi- 
dence as  to  liow  defendant  induced  liis  gran- 
tor to  execute  a  deed  is  immaterial.  Id. 
Evidence  of  contracts  relating  to  the  land 
but  not  in  tlie  chain.  Kirkman  v.  Holland, 
139  N.  C.  185,  51  S.  E.  856.  Evidence  showing 
that  tlie  disputed  strip  is  not  included  in  de- 
fendant's deed  is  immaterial.  Wade  v.  Mc- 
Dougle [W.  Va.]  52  S.  E.  1026.  Question 
where  plaintiff  lias  been  in  possession  for 
twenty-five  years,  seven  being  sufficient  to 
give  title.  Broadwell  v.  Morgan  [N.  C]  55 
S.    E.    340. 

36.  Declaration  of  sale  to  a  particular 
person  by  one  not  in  possession  or  claiming 
title.     Anniston  City  Land  Co.  v.  Edmondson 


1220 


EJECTMENT  (AXD  VTRIT  OF  EN^TEY)   §  6.        7  Cur.  Law. 


apply.     An  error  in  admission  of  evidence  leading  to  the  common  title  is.harmless,^^ 

§  6.  Trial  and  judgment."^ — It  is  discretionary  with  the  court  to  allow  addi- 
tional time  in  which  to  file  a  statutory  defense  bond  required  by  the  North  Carolina 
practice.*"  Objections  to  the  sufficiency  of  a  statutory  abstract  must  b.e  raised  be- 
fore trial, *^  but  mere  clerical  errors  therein  may  be  corrected  at  the  trial.*-  Failure 
of  plaintiff  to  file  an  affidavit  settincr  forth  who  are  the  claimants  is  waived  by  a  trial 
on  the  merits,*^  and  it  may  be  filed  by  a  nunc  pro  tunc  order.** 

Instructions.*^ — The  instructions  must  conform  to*'^  and  cover  the  issues  raised 
by  the  evidence,*^  be  consistent  with  one  another,*^  but  must  not  charge  on  the  effect 
of  the  testimony.*® 

Verdict  and  judgment.^'^ — The  verdict  should  find  as  to  plaintiff's  right  to 
possession,"^  and,  where  it  attempts  to  describe  the  land,  must  do  so  with  certainty.^- 
A  partial  finding  for  plaintiff  is  not  a  finding  that  defendant  has  the  title  to  the  re- 
mainder.'^^ The  judgment  must  conform  to  the  verdict,"*  and  a  general  finding  for 
plaintiff  entitles  him  to  recover  the  amount  described  in  the  complaint.^^  Judg- 
ment for  plaintiff  in  fee  transfers  whatever  title  defendant  *may  have  had.^^  The 
enforcement  of  a  judgment  wall  not  be  enjoined  on  any  ground  which  might  have 
been  asserted  as  a  defense.^'^ 

A  writ  of  possessions^  issued  after  rendition  but  before  entry  of  judgment  is 
valid.^®  One  who  goes  into  possession  pendente  lite  is  subject  to  removal  under  a 
writ  of  possession  unless  he  shows  that  he  is  not  holding  under  defendant.^" 

Costs.^^ — If  the  defendant  disclaims  possession^-  he  commonly  has  his  costs,  but 


[Ala.]  40  So.  505.  Declarations  of  sale  by  a 
life  tenant  against  the  grantee  of  a  third 
person  wlio  had  possession  at  the  time. 
Kirkman  v.  Holland,  139  N.  C.  185,  51  S.  E. 
856.  Recital  in  a  deed  to  plaintiff's  ancestor 
as  against  one  not  claiming  tliereunder. 
Campbell  v.  Everhart,  139  N.  C.  503.  52  S.  E. 
201. 

37.  Testimony  that  witness  was  in  posses- 
sion of  the  title  properly  excluded.  Mc- 
Creary  v.  .Tackson  Lumber  Co.  [Ala.]  41  So. 
822.  A  witness  may  testify  that  he  is  the 
purchaser  of  the  land  in  dispute.  Driver  v. 
King    [Ala.]    40    So.    315. 

3S.     Mansfield  v.  Johnson  [Fla.]   40  So.  196. 

39.  See  5  C.  L.  1063. 

40.  Allowed  at  subsequent  term.  Dunn  v. 
Marks    [N.    C]    53    S.    E.    845. 

41.  Abstract  under  Code  1896,  §  1531. 
Hoyle  V.    Mann    [Ala.]    41    So.    835. 

42.  Especially  where  it  works  no  surprise. 
Hoyle  V.   Mann    [Ala.]    41    So.    835. 

43.  44.  King  v.  McGrannis,  29  Pa.  Super.  Ct. 
367. 

45.     See    5    C.    L.    1063. 

4C.  Where  defendant  claimed  under  a  tax 
deed,  an  instruction  that  the  legal  title  to 
land  can  only  be  transferred  by  deed  is  erro- 
neous.     May  V.   Dobbins    [Ind.]    77   N.    E.   353. 

47.  Defendant  is  entitled  to  liave  the  jury 
Instructed  "with  reference  to  title  1»y  adverse 
posse.ssion  if  there  is  any  competent  evidence 
of  the  same.  Link  v.  Campbell  [Neb.]  104 
N.  W.  939.  Where  a  deed  in  plaintiff's  proof 
calls  for  ilistauces  and  natural  ol}.1eeta,  the 
court  should  instruct  as  to  wliicli  controls 
in  case  of  conflict.  Jennings  v.  Wliite,  139 
N.   C.    23,    51   S.   E.   799. 

48.  Two  rulings  on  prayers  based  on  the 
question  whether  there  was  any  competent 
evidence  for  plaintiff  held  inconsistent.  Yost 
V.   Moog   [Md.]    63   A.    1059. 


49.  Where  there  is  evidence  to  support 
defendant's  adverse  possession  a  cliarge  to 
find  for  plaintiff  is  in  violation  of  Code  1890. 
§  3326.  Theodore  Land  Co.  v.  Lyon  [Ala.] 
41   So.   682. 

50.  See    5    C.   L.    1063. 

51.  Verdict  finding  that  plaintiff  is  the 
fee  simple  owner  doe.s  not  find  as  to  the 
right  of  possession  and  is  irregular.  Ropes 
v.  Minshew   [Fla.]   41   So.   538. 

52.  Impossible  description.  New  trial 
awarded.  Stephens  v.  Gunzenhauser,  27  Pa. 
Super.  Ct.  417.  Where  the  evidence  shows 
that  each  party  is  entitled  to  a  part  of  the 
land,  the  verdict  sliould  specify  the  part  of 
each.      Clark  v.  Beard    [V\^  Va.]    53   S.   E.   597. 

ns.  Williams  v.  Jones  [S.  C]  54  S.  E. 
558. 

.54.  A  judgment  for  possession  is  not  sup- 
ported bv  a  verdict  merely  finding  a  fee 
simple  estate  in  plaintiff.  Ropes  v.  Minshew 
[Fla.]    41    So.    538. 

.55.  Unless  restricted  by  instructions  or 
otlierwise.  Crawford  v.  Masters,  140  N.  C. 
205,    52    S.    E.    663. 

5(8.  Wade  V.  McDougle  [W.  Va.]  52  S.  E. 
1026. 

57.  As  adverse  possession.  Jolmson  v. 
Oldham    [Ala.]    40    So.    213. 

58.  See   5   C.   L.   1064. 

59.  Baum   v.   Roper   [Cal.   App.]    82    P.    390. 
00.     Baum  v.   Roper    [Cal.   App.]    82   P.    390. 

Evidence  held  insufficient  to  show  that  pres- 
ent occupant  did  not  go  in  under  defendant 
in    ejectment.      Id. 

61.     See   5   C.  L.   1064. 

G2.  A  plea  denying  possession  and  pray- 
ing that  the  action  abate  as  to  him  is  in 
effect  a  disclaimer.  Dennis  v.  Price  [Ala.] 
41  So.  840.  A  disclaimer  of  forty  acres  in  an 
action  for  400  where  plaintiff  recovered  a 
large    part    of    the    land    sued    for    does    not 
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in  Alabama  the  plaintiff  may  talve  judgment  and  stand  costs/^  or  may  join  issue  on 
the  disclaimer  and  recover  costs  if  he  prevails.^* 

§  7.     Neiu  trial.^'^ 

§  8.  Mesne  pro-fits  and  damages.^^ — Plaintiff  may  in  most  states  recover  dam- 
ages for  the  wrongful  withholding  of  property  if  tlie  proper  claim  is  made,®^  al- 
though he  was  not  disi^ossessed  by  the  defendant. ^^  Under  a  statute  allowing  a  suc- 
cessful plaintiff  to  recover  rents  and  profits  for  a  term  "not  exceeding  six  years," 
such  term  is  computed  from  the  commencement  of  suit.^^  Wlien  sued  for  independ- 
ently of  the  action  of  ejectment  mesne  profits  should  be  recovered  by  trespass  or 
tort  action,  not  by  assumpsit.'**  "Where  defendant  is  a  bona  fide  possessor  under  a 
claim  of  right,  the  measure  of  the  mesne  profits  is  the  rental  value  ■\\'ithout  the  im- 
provements placed  thereon  by  defendant."^  Such  profits  however  may  be  applied 
to  equities  in  favor  of  others  connected  with  the  land.''^  Sureties  are  not  liable  on 
bond  for  mesne  profits  mitil  condition  broken.'^^ 

§  9.  Allowance  for  improvements  and  expenditures.''*' — At  common  law  no 
affirmative  relief  could  be  had  for  improvements,  but  they  could  be  off-set  to  the 
extent  of  the  mesne  profits."  By  statute,  however,  in  many  states  defendant  may 
recover  for  improvements  and  expenditures'^^  made  in  good  faith''^  -without  actuaF' 
or  constructive  notice"''  while  claiming  under  record  or  paper  title,^°  and  especially 
where  plaintiff  seeks  m^ne  profits,®^  but  the  statutory  procedure  to  claim  the  right 
must  be  complied  with^^  unless  waived.*^     This  right  extends  to  improvements  made 


affect  the  costs.  Lawrence  v.  Alabama  State 
Land  Co.  [Ala.]  41  So.  612.  A  general  denial 
coupled  with  a  statement  that  defendant  only 
owns  a  part  and  has  no  information  as  to 
the  rest  is  insiifRcient  disclaimer.  Young  v. 
Bigger    [Kan.]    84   P.    747. 

6,3.  64.  Dennis  v.  Price  [Ala.]  41  So.  840; 
Calumet  Coal  Co.  v.  Cordova  Coal,  Land  & 
Imp.  Co.   [Ala]   40  So.  390. 

65.  See  5  C.  L.  1064.  See,  also.  New  Trial, 
etc.,    6   C.   L.    796. 

66.  See    5    C.    L.    1064. 

67.  No  mesne  profits  can  be  awarded  un- 
less claim  therefor  is  made  in  the  "writ. 
Stubbs  V.  Franklin  &  M.  R.  Co.  [Me.]  6  4  A. 
625.  Where  the  value  of  tlie  use  exceeds 
the  actual  rents  received  by  defendant,  inter- 
est is  allov/able  only  from  the  commence- 
ment of  the  action.  Fagan  v.  McDonnell,  100 
N.  Y.   S.   641. 

6S.  Meriwether  v.  Howe  [Kan.]  82  P.  723. 
The  only  issues  are  whether  plaintiff  is  en- 
titled to  possession,  wliether  defendant 
wrongfully  withholds  the  same,  and  whetlier 
such  wrongful*  withholding  resulted  in 
damage   to   plaintiff.      Id. 

69.  Code  Civ.  Proc.  §  1531,  and  hence 
plaintiff  may  recover  for  six  years  plus  that 
accrued  during  pendency  of  action.  Fagan 
V.  McDonnell,  100  N.  Y.  S.  641.  Where  sum- 
mons was  served  on  tenants  and  later  on 
one  claiming  title,  there  being  no  unity  of 
interest,  the  action  was  not  commenced  as 
to    the    latter    until   service    on    him.      Id. 

70.  Reilly  v.  Crown  Petroleum  Co.,  213 
Pa.    595,    63    A.    253. 

71.  Lee  v.  Humphries   [Ga.]    52   S.  B.  1007. 
7'2.     Wliere   a  devisee   recovered   l,ands  sold 

to  pay  debts,  tlie  accrued  annual  instalments 
of  rent  should  be  applied  to  the  payment  of 
improvements  of  tlie  purchaser,  interest  on 
the  debts,  taxes  paid  by  the  purchaser  and 
then  to  the  discliarge  of  tlie  principal.  Card 
V.   Finch   [N.   C]    54   S.   E.    1009. 


73.  Where  the  bond  Is  conditioned  upon 
plaintiff  establishing  a  superior  title,  no  lia- 
bility exists  where  the  action  is  dismissed 
as  against  the  principal  upon  recovering  pos- 
session for  principal's  tenant.  Graham  v. 
James,    27    Pa.    Super.    Ct.    211. 

74.  See    5    C.    L.    1064. 

75.  Dawkins  v.  Griffin,  195  Mo.  430,  94  S. 
W.    525. 

76.  Interest  paid  on  a  mortgage  executed 
by  plaintiff  allowed.  Fagan  v.  McDonnell, 
100  N.  Y.  .S.  641.  Tlie  fact  that  a  gross 
amount  was  paid  for  janitor  service  for  the 
care  of  several  premises  does  not  prevent 
deduction  from  gross  rents  if  it  can  be  pro- 
portioned.     Id. 

77.  Where  improvements  are  made  in 
good  faith  under  a  belief  of  ownersliip  in 
fee,  the  fact  that  he  had  a  life  estate  does 
not  preclude  recovery  therefor.  Gallenkamp 
V.  Westmeyer   [Mo.  App.]   93   S.  W.   816. 

78.  Gallenkamp  v.  Westmeyer  [Mo.  App.] 
93  S.  W.  816;  Wakefield  v.  Van  Tassell,  218 
111.    572,    75    N.    E.    1058. 

79.  Purchaser  at  judicial  sale  excused  for 
failure  to  discover  defective  service  of  sum- 
mons. Gallenkamp  v.  Westmeyer  [Mo.  App.] 
93   S.  W.   816. 

80.  Only  evicted  persons  having  a  clear 
and  connected  record  title,  without  actual 
notice  of  an  adverse  record  title,  can  claim 
improvements  under  2  Starr  &  C.  Ann.  St. 
1896,  pp.  1626-1629.  Wakefield  v.  Van  Tassell, 
218    111.    572,    75    N.    B.    1058. 

81.  Under  2  Starr  &  C.  Ann.  St.  1896.  pp. 
1624-1626,  defendant  may  offset  improve- 
m.ents  against  mesne  profits  (Wakefield  v. 
Van  Tassell,  218  111.  572,  75  N.  E.  1058),  but  if 
plaintiff  does  not  file  such  claim  he  is  en- 
titled to  the  improvements  unless  defendant 
brings  himself  within   the  statute    (Id.). 

82.  Defendant  must  file  the  statutory  shk- 
Kcstion  of  adverse  po-ssession  if  he  wishes 
an     afflrmative    judgment.       New    v.     Young 
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7  Cm.  Law. 


by  defendant's  predecessors.**  No  recovery  can  be  had  where  the  eviction  is  brought 
about  by  defendant's  own  acts.*^  Improvement  statutes  ai'e  not  retroactive/'^  and 
the  claimant  has  the  burden  of  showing  that  they  were  made  since  the  statute  took 
effect.*^  Nothing  can  be  considered  as  an  "improvement"  which  does  not  increase 
the  vahie  of  the  land  to  the  true  owner.^*  In  some  states  plaintiff  has  an  election 
to  pay  the  value  of  the  improvements  or  to  accept  tlie  value  of  the  unimproved 
land  and  convey  title  to  defendant.*^'  °'^ 

ELECTION  AND  WAIVER. 


§    1.     Election   in    General    (1223). 

§   2.      Occr.sioijs   for  Eleotions    (1222). 

A.  Of   Remedies    (1222). 

B.  Of  rag-hts  and   Estates    (1224). 

§    3.      "Waiver  in  General;  Defiuition   (1' 


§  4.  Acts  and  Indicia  of  EScetica  and 
Waiver    (1225). 

§  5.  ConseQHenees  of  aa  Election  or  Waiv- 
er   (1220). 

§    6.      Pieadins    (1230). 


Only  a  general  treatment  of  the  doctrines  of  election  and  waiver  is  here  at- 
tempted. For  application  of  the  principles  involved  to  particular  facts,  reference 
must  be  had  to  the  topic  dealing  with  the  subject-matter  concerned.  Election  be- 
tween counts^  and  the  v.'aiver  of  objections  in  judicial  proceedings-  are  specifically 
treated  elsewhere,  as  are  the  doctrines  of  estoppel"  and  laehej.* 

§  1.  Election  in  general.  Defnition.^ — An  election  is  a  choice  betvrcen  two 
or  more  available,  inconsistent    rights  or  remedies.^ 

§  2.  Occasions  for  elections.  A.  Of  remedies.'^ — Where  two  or  more  reme- 
dies are  open  to  a  party  he  may  select  any  one  of  them,*  but  if  two  remedies^  applica- 


[Ala.]   41   So.   523.     May  offset  against  mesne 
profits  witliout  sucli  suggestion.     Id. 

S3.  Failure  to  file  claim  for  improvements 
and  an  estimate  of  value  of  premises  with- 
out them  as  required  by  Rev.  St.  c.  106.  §  24, 
is  waived  by  trial  of  the  issue.  Proctor  v. 
Maine   Cent.   R.   Co.    [Me.]    64    A.    839. 

84.  Gallenkamp  v.  Westmeyer  [Mo.  App.] 
93    S.   W.    816. 

85.  Broken  condition  subsequent.  Wake- 
field V.  Van  Tassell,  218  111.  572,  75  N.  E. 
1058,  afg.   122  111.  App.   32. 

86.  Laws  1903,  p.  262.  c.  137,  does  not  au- 
thorize recovery  for  improvements  made 
prior  thereto.  Barton  v.  Wickizer,  41  Wash. 
293,  83  P.  312;  Monk  v.  Duell,  41  Wash.  403, 
83   P.    313. 

87.  Monk  V.  Duell,  41  Wash.  403,  83  P.  313. 

88.  Proctor  v.  Maine  Cent.  R.  Co.  [Me.] 
64  A.  839.  No  compensation  allowed  a  rail- 
road company  for  ties  and  rails.  Id.  Al- 
lowed   for   filling   in    flats.      Id. 

89.  00.  Rev.  St.  1899,  §§  3067  et  seq.,  does 
not  authorize  such  alternate  judgment. 
Dawkins  v.  Griffin,  195  Mo.  430,  94  S.  W.  525. 
Plaintiff  is  not  entitled  to  a  judgment  re- 
quiring: defendant  to  pay  the  value  of  the 
land  as  provided  by  Rev.  St.  1899,  §  3076, 
until  he  has  made  an  election  and  relin- 
quished his  interest.  Gallenkamp  v.  West- 
meyer   [Mo.   App.]    93    S.   W.   816. 

1.     See    Pleading,    6    C.    L.    1008. 
■2.     See  Saving  Questions   for  Review,   6   C. 
L.   1385;   Appeal  and  Review,   7   C.  L.   128. 

3.  See   Estoppel,    5   C.    L.    1285. 

4.  See   Equity,   5   C.   L.   114  4. 

5.  e.     See    5   C.   L.    1078. 

7.  See    5   C.   L.    1079. 

8.  Acts  Ex.  Sess.  1891,  p.  86,  c.  26,  §  18, 
providing   that   when    a   bill   to   collect  taxes 


shall  be  dismissed  on  account  of  double 
assessment  the  assessor  shall  be  liable  for 
costs,  does  not  provide  an  exclusive  remedy 
so  as  to  relieve  tlie  county  of  liability. 
State  V.  Alexander,  115  Tenn.  156,  90  S  W. 
20. 

Tort  or  contract:  Wliere  personal  prop- 
erty has  been  converted  the  owner  may 
waive  the  tort  and  sue  in  assumpsit.  Foun- 
tain V.  Sacramento,  1  Cal.  App.  461,  82  P. 
637.  Could  do  so  under  complaint  merely 
alleging  the  common  counts  for  goods  sold. 
Kleinbohe  v.  Hoffman  House  of  New  York, 
97  N.  Y.  S.  1122.  May  sue  In  assumpsit  on 
the  wrongdoer's  implied  contrac-t  to  pay  the 
value  of  tlie  property.  Tidewater  Quarry 
Co.  V.  Scott  [Va.]  52  S.  E.  835.  Where  de- 
fendant canceled  a  contract  by  which  plain- 
tiff was  to  conduct  a  horticultural  depart- 
rnent  in  defendant's  store  and  refused  to 
surrender  the  goods,  plaintiff  could  waive 
the  conversion  and  sue  for-  broac'i  of  con- 
tract. New  York  Market  Gardeners'  Ass'n 
V.  Adams  Dry  Goods  Co.,  100  N.  Y.  S.  596.  A 
passenger  wrongfully  ejected  may  sue  on 
contract  or  in  tort'  at  his  election.  Del- 
monte  v.  Southern  Pac.  Co.  [Cal.  App.]  83 
P.  269.  Where  a  bill  of  lading  was  sent  to  a 
bank  as  security  for  an  attached  draft  and 
the  carrier  wrongfully  delivered  the  goods 
to  another,  the  bank  could  bring  trover 
against  the  carrier  or  detinue  against  the 
party  to  whom  delivery  was  made.  Tisho- 
mingo Sav.  Inst.  v.  Johnson,  Nesbitt  &  Co. 
[Ala.]    40    So.    503. 

9.  There  must  be  two  remedies  betv.^een 
which  one  has  the  rigiit  to  elect.  Defense 
that  in  another  action  plaintiff  had  set  up 
a  claim  for  damages  for  defendant's  refusal 
to    sell    and    deliver    certain    goods    did    not 
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ble  to  the  same  state  of  facts^°  are  inconsistent/^  he  cannot  ha-^'e  both^-  hnt  may  be 
required  to  elect  between  them.^^  A  distinction  must  be  made  between  an  election 
and  a  mistake  of  remedy.^*  Thus  an  attempt  to  apply  a  remedy  not  in  existence 
does  not  bar  the  right  to  subsequently  invoke  the  proper  one.^°  The  doctrine  may 
be  invoked  against  a  defendant  as  well  as  against  a  pl'aintiif.^^ 


show  an  election  so  as  to  defeat  an  action 
in  replevin  for  the  goods.  -Porter  v.  Fuld  & 
H.   Knitting   Co.,    99   N.   Y.    S.    815. 

10.  The  doctrine  of  election  of  reme- 
dies applies  only  ■where  a  party  hav- 
ing' elected  to  pursue  one  of  two 
inconsistent  remedies  open  for  the  as- 
sertion of  a  right  arising  from  the  same 
state  of  facts  is  thereby  estopped  from  after- 
wards pursuing  the  other.  Watson  v.  Per- 
kins [Miss.]  40  So.  643.  Did  not  apply  where 
plaintiff  sought  to  recover  land  on  the 
ground  that  a  trust  deed  was  void  and  also 
on  the  ground  of  subrogation  if  it  was  not 
void,  as  she  could  assert  any  number  of  in- 
dependent grounds.  Id.  Did  not  apply 
where  complaint  stated  two  separate  causes 
of  action,  one  for  unlavvful  seizure  of  prop- 
erty and  the  other  for  false  imprisonment. 
Barfleld  v.  Coker  &  Co.,  73  S.  C.  181,  53  S.  E. 
170. 

11.  The  prinoiyle  of  election  does  not  ap- 
l»1y  to  coexisting  and  coii.ssisteat  remeilie.s: 
The  recovery  of  an  unsatisfied  judgment  for 
the  price  of  personalty  is  not  a  bar  to  a 
subsequent  action  for  dam.ages  for  fraud  in 
obtaining  the  property.  Standard  Sewing 
Mach.  Co.  V.  Owings,  140  N.  C.  503,  53  S.  E. 
345.  An  action  on  a  contract  and  one  to 
recover  damages  for  having  been  induced  to 
enter  into  it  are  not  inconsistent  as  both 
leave  the  contract  undisturbed.  The  test  is: 
Are  the  facts  necessary  to  support  one  reme- 
dy consistent  with  those  necessary  to  sup- 
port the  other?  Palmer  v.  Goldberg  [Vv^is.] 
107  N.  W-  4  78.  Where  plaintiff  sued  and  re- 
covered judgment  on  a  note  which  he  was 
fraudulently  Induced  to  accept  for  certain 
horses  and  execution  was  thereafter  re- 
turned unsatisfied,  he  was  not  precluded 
from  thereafter  suing  for  damages  sustained 
by  a  conspiracy  to  induce  him  to  accept  the 
note.  Id.  The  fact  that  the  prayer  sought 
to  recover  the  value  of  the  horses  instead  of 
the  difference  between  them  and  the  note 
did  not  show  inconsistency  where  the  note 
was  worthless.  Id.  In  Louisiana  an  opposi- 
tion wherein  the  opponent  alleges  that  he  is 
in  possession  of  the  property  in  dispute  is 
not  a  petitory  action  and  hence  does  not 
estop  the  opponent  from  afterwards  bring- 
ing the  possessory  action.  Williams'  Heirs 
V.  Zengel  [La.]  42  So.  153.  One  who  sets  up 
the  same  matter  as  defense  In  one  action 
and  as  ground  of  recovery  in  a  cross  action 
is  required  to  elect  between  his  remedies. 
Defense  and  cross  action  in  action  on  build- 
ing contract.  Hebert  v.  Dewey  [Mass.]  77 
N.    E.    822. 

12.  Plaintiff  could  not  have  a  forged  deed 
set  aside  and  title  to  land  of  which  his 
mother  died  seised  declared  in  him  and  at 
the  same  time  trace  the  proceeds  of  the 
sale  of  the  land  into  other  land  purchased 
by  his  stepfather,  who  had  placed  the 
forged  deed  on  record  and  thereafter  sold 
the  land.  Darragh  v.  Rowe,  109  App.  Div. 
560.   96  N.  Y.   S.  666.     Where  plaintiff  elected 


to  rescind  a  building  contract  he  could  not 
recover  for  a  breach.  Meacham  v.  Gardner, 
27    Pa.    Super.    Ct.    296. 

13.  A  plaintiff  who  has  sued  both  at  law 
and  in  equity  at  the  same  time  and  for  the 
same  matter  may  be  required  to  elect  be- 
tween the  two  tribunals.  Where  the  per- 
sonal representative  of  a  deceased  complain- 
ant in  a  federal  court  of  equity  failed  to 
revive  the  suit  for  more  tlian  eighteen 
months,  but  meanv.-'nile  instituted  proceed- 
ings in  another  jurisdiction  for  the  same 
relief,  this  constituted  an  election  -which  en- 
titled defendant  to  a  dismissal.  Brown  v. 
Fletcher,    140    F.    639. 

14.  An  unsuccessful  attempt  to  enforce 
a  remedy  which  a  party  mistakably  believed 
to  be  applicable  is  not  an  election  so  as  to 
preclude  his  invoking  a  proper  remedy. 
That  plaintiff  was  unsuccessful  in  a  suit  on 
a  certificate  of  deposit  because  it  had  been 
paid  by  notes  of  tliird  persons  did  not  pre- 
clude her  from  suing  the  bank  for  the  pro- 
ceeds of  the  notes  collected  by  it.  Lemon 
V.  Sigourney  Sav.  Bank  [Iowa]  108  N.  W.  104. 

15.  A  purchaser  of  land  refused  tender  of 
a  -warranty  deed  and  insisted  on  one  under 
an  order  of  the  probate  court,  -which  being 
refused  he  brought  an  action  at  law  for 
damages,  but  was  defeated.  Thereafter  the 
vendor  refused  to  deliver  the  warranty  deed. 
Held  there  vras  no  election  of  reme:lies  bar- 
ring specific  performance.  Wilson  v.  Knapp 
[Mich.]  12  Det.  Leg.  N.  917,  106  N.  W.  695. 
Suit  to  rescind  a  contract  for  misrepre- 
sentation and  default  of  performance,  dis- 
missed on  its  merits,  held  no  defense  to 
an  action  to  enforce  the  contract.  Barnsdall 
V.  "U'altemeyer  [C.  C.  A.]  142  F.  415.  Un- 
successful prosecution  of  action  at  law  upon 
insurance  policy  did  not  bar  suit  in  equity 
for  reformation  of  policy  and  recovery  there- 
on as  reformed.  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Ass'n,  27  S.  Ct.  27.  Pro- 
ceeding under  a  void  statute  to  condemn 
land  for  a  private  road  did  not  preclude  the 
assertion  of  a  prescriptive  right.  McKim  v. 
Carre,  72  Kan.  461,  83  P.  1105.  The  party 
must  have  actually  at  his  command  two 
inconsistent  remedies.  Southern  R.  Co.  v. 
Attalla  [Ala.]  41»So.  664.  Since  an  owner  of 
personalty  converted  by  another  cannot 
waive  the  tort  and  sue  for  rrtoney  had  and 
received  unless  there  has  been  a  sale  of  the 
property  by  the  latter,  the  fact  that  plaintiff 
in  an  action  for  conversion  had  previously 
sued  in  assumpsit  was  no  defense  where  it 
was  not  shown  that  defendant  had  sold  the 
property.  Id.  Certain  heirs  cited  the  ad- 
ministrator to  account  for  che  proceeds  of  a 
sale  of  land  made  by  him.  Later  they  re- 
covered the  land  in  ejectment  against  the 
purchaser  but  lost  it  on  its  being  subjected 
to  the  claim  of  a  creditor  of  the  purchaser 
as  against  whom  they  were  estopped  because 
of  their  election  to  claim  the  proceeds  of 
the  sale.     Held  they  were  not  precluded  from 
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Vv'liere  a  statute  creates  a  new  right  and  also  prescribes  an  adequate  remedy 
for  its  enforcement,  tlie  prescribed  remedy  is  exclusive/'  but  where  a  right  already 
exists  at  law  or  in  equity,  a  new  remedy  given  by  statute  is  ciunulative.^* 

(§2)  B.  Of  rights  and  estates}^ — One  may  have  two  or  more  rights  under  a 
given  condition  or  state  of  facts,^*'  but  he  will  not  be  permitted  to  act  upon  and  de- 
rive the  benefits  of  two  inconsistent  rights  at  the  same  tinie.-^  As  applied  to  instru- 
ments of  donation  the  doctrine  of  election  rests  upon  the  principle  that  one  cannot 
take  under  and  against  an  instrument  at  the  same  time.^^  A  widow  is  put  to  an 
election  between  accepting  the  benefits  conferred  on  her  by  her  husband's  will  and 
her  statutory'  rights  in  his  estate.^^  If  a  wddow  dies  without  making  an  election, 
the  right  to  collect  a  legacy  vests  in  her  personal  representative.^*  In  some  states 
a  widow  may  elect  between  dower  and  a  child's  part."^  Beneficiaries  in  a  will  may 
renounce  its  provisions  and  divide  the  property  between  themselves  by  contract.-^ 


demanding  an  accounting  as  against  a  surety 
on  the  administrator's  bond.  Worthy  v. 
Battle,    125   Ga.   415,    54    S.   E.    667. 

16.  Defendant  wlio  liad  sued  for  breach  of 
warranty  of  a  horse  could  not  defend  an 
action  on  the  note  for  the  price  on  the 
ground  of  fraud  in  procuring  it  by  false  rep- 
resentations as  to  the  horse.  Davis  v. 
Schmidt,   126  Wis.  461,   106  N.  W.  119. 

17.  Richardson  v.  People's  Life  &  Ace. 
Ins.   Co.    [Ky.]    92   S.   W.    284. 

18.  Statute  authorizing  attorney  general 
to  apply  for  receiver  for  insolvent  insurance 
company  did  not  take  away  right  of  cred- 
itors to.  so  apply.  Richardson  v.  People's 
Life  &  Ace.  Ins.  Co.  [Ky.]   92  S.  W.  284. 

19.  See    5    C.   L.    1080. 

20.  The  fact  that  an  agreement  between 
husband  and  wife  in  regard  to  the  latter's 
will  creates  a  trust  in  favor  of  the  children 
in  property  devised  by  her  to  him  does  not 
deprive  the  children  of  the  right  to  have  the 
will  annulled  for  fraud  in  procuring  such 
agreement.  They  may  enforce  the  trust  or 
have  the  will  annulled  for  fraud  where  hus- 
band did  not  intend  to  perform  his  part  of 
the  agreement  when  it  -was  entered  into. 
Morrison  v.  Thoman  [Tex.]  89  S.  V\^  409. 
See,  also,   [Tex.  Civ.  App.]    86  S.  W.   1069. 

21.  The  owner  of  a  copyright  cannot  at 
the  same  time  have  the  benefit  of  the  copy- 
right statute  and  also  retain  his  common- 
law  rights.  Bobbs-Merrill  Co.  v.  Straus  [C. 
C.  A.]  147  F.  15.  The  constitutionality  of  the 
trade-mark  act  of  Congress  of  February  20, 
1S05,  cannot  be  questioned  by  the  owner  of 
a  trade  mark  who,  as  permitted  by  that  act, 
opposes  the  registration  of  a  rival's  trade 
mark.  Buchanan-Andersoij-Nelson  Co.  v. 
Breen,  27  App.  D.  C.  573;  Gaines  v.  Carlton 
Importation  Co.,  27  App.  D.  C.  571;  Gaines  v. 
Knecht,   27  App.   D.  C.   530. 

22.  One  w^ill  not  be  permitted  to  hold  un- 
der and  against  a  will  at  the  same  time. 
Where  a  husband  attempted  to  devise  the 
wife's  land  and  made  other  beneficial  provi- 
sions for  her  in  the  will,  and  tlie  wife  failed 
to  renounce  the  will  within  the  statutory 
period,  she  could  not  thereafter  apsert  title 
to  the  land.  Young  v.  Biehl  [Ind.]  77  N.  E. 
406.  Where  a  testatrix  made  an  Invalid 
devise  of  real  estate  to  defendant  and  in 
the  same  will  bequeathed  other  property 
of  her  own,  one-half  to  defendant  and  one- 
half  to  certain  infant  legatees  who  would 
share  in  the  realty  if  the  devise  thereof  was 


set  aside,  on  the  vacation  of  such  rlevipe  the 
court  should  make  a  proper  election  for  the 
infants  between  their  interest  in  the  realty 
and  the  property  bequeathed  to  them. 
Thom  V.  Thorn,  101  Md.  444,  61  A.  193. 
Where  a  husband  devised  to  his  wife  a  life 
estate  in  lands  belonging  to  her,  togetlier 
witli  other  personal  property,  the  proceeds 
of  the  land  to  be  divided  among  others  after 
the  death  of  the  wife,  the  latter  was  re- 
quired to  elect  to  accept  or  reject  the  will. 
Soren.con  v.  Carey  [Minn.]  104  N.  W.  958. 
But  under  Shannon's  Code,  §  4023,  declaring 
that  property  exempt  by  law  shall  on  the 
death  of  the  husband  pass  as  exempt  prop- 
erty to  the  widow  and  not  to  the  executor, 
the  w^idow  is  entitled  to  the  exempt  prop- 
erty, though  she  otherwise  accepts  the  pro- 
visions of  a  will  which  purports  to  dispose  of 
all  the  property  including  that  which  is 
exempt.  Rowlett  v.  Rowlett  [Tenn.]  95  S.  W. 
821. 

23.  See,  also.  Dower,  5  C.  L.  1043;  and 
Wills,  6  C.  L.  1956.  A  widow  cannot  take 
under  her  husband's  will  and  at  tlie  same 
time  take  dOT\''er  inconsistent  there^vith. 
Where  testator  had  directed  that  after  re- 
marriage or  death  of  widow  the  property 
should  go  to  his  daughter.  In  re  Johnson's 
Estate,  50  Misc.  99,  100  N.  Y.  S.  373.  A 
different  intent  being  manifested  by  the  will, 
where  a  testator  devised  all  his  land  to  his 
wife  for  life  and  provided  for  the  erection 
of  tombstones  after  the  wife's  death,  the 
price  thereof  to  be  realized  from  a  sale  of 
"the  above  described  lands."  and  also  provid- 
ed that  after  the  wife's  death  all  the  land 
should  be  divided  among  liis  children,  tlie 
widow  could  not  take  under  the  will  and  also 
under  the  statute  but  was  bound  to  elect. 
Parker  v.  Parker   [Iowa]   106  X.  W.  8. 

24.  The  effect  of  the  widow's  death  within 
the  year  allowed  for  election  without  mak- 
ing an  election,  is  not  to  destroy  the  legacy 
but  to  vest  the  right  to  collect  it  in  her 
executor.  Flynn  v.  McDermott,  183  N.  Y.  62. 
75   N.   E.   931. 

25.  Rev.  St.  1892,  §§  1830,  1833.  provide 
how  the  widow  may  dissent  from  the  provi- 
sions of  a  will  and  also  give  her  the  right 
to  elect  between  dower  and  a  child's  part. 
Saxon   V.    Rawls    [Fla.]    41    So.    594. 

26.  A  contract  between  beneficiaries  re- 
nouncing provisions  in  a  will  and  providing 
for  a  division  of  the  property  is  valid 
though   its  effect  is  to  deprive   the   state   of 
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§  3.  ^Yaiver  in  general;  definition.-'' — A  waiver  is  an  intentional  relinquish- 
ment of  a  known  riglit.^*     A  waiver  contrary  to  an  express  statute  is  ineffectual.-^ 

§  4.  Acts  and  indicia  of  election  and  waiver.^^ — ^The  doctrine  of  election  differs 
from  that  of  estoppel  in  its  broadest  sense  in  that  the  party  invoking  it  need  not 
always  show  that  he  Mill  suffer  any  material  disadvantage  unless  his  adversary  be 
required  to  abide  by  his  election.^^  An  election  is  usually  evinced  by  the  doing  of 
some  decisive  act  indicating  a  choice/^  hence  the  act  or  acts  must  be  done  with  full 


an  inheritance  tax  other^vise  assessable  on  a 
devise  to  a  collateral  legatee.  In  re  Stone's 
Estate    flowa]     109    N.    "\V.    455. 

27,  28.     See   5   C.   L.    10S2. 

20.  Undei>  Code  1896,  §  2038,  as  amended 
by  act  February  23,  1899,  laborers'  wages  to 
the  amount  of  $25  are  exempt  from  garnish- 
ment, notwithstanding  a  ■waiver  by  the 
debtor  of  his  exemptions.  Richardson  v. 
Kaufman,  143  Ala.  243,  39  So.  368.  Statute 
not  unconstitutional  by  reason  of  the  fact 
that  the  constitution  allows  a  debtor  to 
waive  his  exemptions.  Id.  Did  not  impair 
the  obligation  of  a  contract  made  after  its 
enactment.      Id. 

30.  See   5   C.  Jj.   1082. 

31.  Election  of  remedies.  In  re  Peder- 
son's   Estate    [Minn.]    106   N.   V^'.    958. 

Note:  The  relation  between  the  two  Is 
intimate.  Th-us  matter  of  equitable  estoppel 
and  election  may  lie  in  the  same  situation. 
An  estoppel  as  to  certain  facts  may  con- 
clude the  facts  indicative  of  an  election  be- 
tween rights  depending  on  those  facts  [Ed- 
itor]. 

32.  Acts  held  to  constitute  an  election: 
V^'hen  a  party  has  two  inconsistent  remedies, 
any  decisi\e  act  done  by  him  ■v\-ith  knowl- 
edge of  his  rights  and  of  the  facts  deter- 
mines his  election  of  his  remedy.  Bringing 
of  suit  on  one  theory  held  election  precluding 
enforcement  of  alternative  remedy.  Klip- 
stein  &  Co.  V.  Grant  [C.  C.  A.]  141  P.  72. 
The  doctrine  of  election  of  remedies  applies 
where  a  party  who  actually  has  at  hand  two 
inconsistent  remedies  with  full  knowledge 
of  such  fact  proceeds  to  enfo.rce  one  of  these 
remedies.  Turner  v.  Grimes  [Neb.]  106  N.  W. 
465.  Where  a  notice  in  a  copyrighted  publi- 
cation recited  that  a  sale  at  less  than  $1 
w^ould  be  treated  as  an  iufringenint  of  the 
copyright,  the  publisher  thereby  elected  to 
pursue  that  remedy  for  a  violation  of  the 
notice  and  could  not  maintain  injunction  to 
restrain  the  sale.  Bobbs-Merrill  Co.  v. 
Straus  [C.  C.  A.]  147  F.  15.  A  vendee  who 
notified  his  vendor  that  because  of  insufH- 
ciency  of  title  he  would  not  accept  a  con- 
veyance of  land  and  claimed  stipulated  dam- 
ages for  the  vendor's  breach,  thereby  elect- 
ed to  pursue  his  remedy  at  la\v  in  damages 
and  was  not  thereafter  entitled  to  specific 
performance.  Sutton  v.  Miller,  219  111.  462, 
76  N.  E.  838.  Any  unequivocal  act  whereby 
a  seller  with  knowledge  of  the  buyer's 
fraud  elects  to  treat  tlie  sales  as  valid, 
whether  made  in  court  or  not,  is  sufficient  to 
prevent  a  subsequent  rescission.  Seeley  v. 
Seeley-Howe-Le  Van  Co.  [Iowa]  105  N.  "W. 
380.  A  vendee  by  suing  for  breach  of  vrar- 
ranty  thereby  elected  his  remedy  and  could 
not  thereafter  defend  an  action  on  a  note 
given  for  the  price  on  the  ground  of  fraud- 
ulent representations.  Davis  v.  Sclimidt,  126 
Wis.   461,   106  N.  W.   119.     Institution   of  suit 


for  breach  of  Tvarranty  constituted  an  el>^c- 
tion  of  remedy  for  the  breach,  although  the 
vendee  subsequently  amended  his  complaint 
so  as  to  set  up  a-different  cause  of  action.  Id. 
A  de  jure  officer  of  a  municipality  who 
brought  an  action  and  recovered  judgment  fir 
his  salary  against  a  de  facto  officer  to  whom 
it  had  been  paid,  thereby  made  an  election 
of  remedies  and  could  not  thereafter  recover 
against  the  tOT»n  because  he  failed  in  oxecj- 
tion  against  the  judgment  debtor.  Samuels 
V.  Harrington  [Wash.]  86  P.  1071.  Where  a 
pledgor  demanded  an  accounting  by  the 
pledgee  of  profits  and  also  of  the  proceeds 
of  a  wrongful  sale  and  sued  to  recover  su.'ii 
sums,  he  thereby  waived  the  conversion  so 
that  defendant  was  not  entitled  to  a  jury. 
Demars  v.  Hudon  [Mont.]  82  P.  952.  TS'here 
a  bank  as  holder  of  a  bill  of  lading  as  se- 
curity for  a  draft  had  the  right  to  maintain 
conversion  against  a  carrier  for  wrongful 
delivery  of  the  goods  to  another  and  also 
the  right  to  bring  detinue  against  the  party 
to  whom  the  goods  were  delivered,  the  as- 
sertion of  the  bank's  claim  in  a  suit  against 
the  seller  of  the  goods  in  which  the  goods 
were  attached  was  an  election  to  pursue  the 
latter  remedy.  Tishomingo  Sav.  Inst.  v. 
Johnson,  Nesbitt  &  Co.  [Ala.]  40  So.  .')0  3. 
Where  a  deed  imposed  upon  the  grantee  cer- 
tain conditions  relative  to  the  platting  of  the 
property  and  similar  conditions  upon  tlie 
grantor  as  to  the  remainder,  and  upon  breach 
of  the  condition  by  the  grantee  the  grantor 
treated  the  agreement  as  rescinded  and 
platted  his  own  property  in  violation  of  the 
condition,  he  could  not  thereafter  recover  the 
premises  from  the  grantee.  Tower  v.  Comn- 
ton  Hill  Imp.  Co.,  192  Mo.  379,  91  S.  AV.  104. 
The  filing  of  a  complaint  after  the  default 
of  a  mortgagor  Is  a  sufficient  notice  of  elec- 
tion by  the  mortgagee  to  claim  the  >vhole 
amount  due.  San  Gabriel  Valley  Bank  v. 
Lake  View  Town  Co.  [Cal.  App.]  86  P.  727. 
Election  under  or  against  a  vrill:  Where 
a  husband  devised  land  belonging  to  his  wife 
to  others,  and  other  property  to  her,  tlie 
wife's  express  assent  to  the  terms  of  the  will 
at  the  time  it  was  made,  coupled  with  the 
fact  that  after  the  husband's  death  she  ap- 
propriated the  property  devised  to  her,  con- 
stituted an  election  to  abide  by  the  will. 
Sorenson  v.  Carey  [Minn]  104  N.  W.  958. 
Where  a  testator  devised  certain  property 
to  his  wife  and  the  residue  in  trust,  the 
income  to  be  paid  to  his  wife  during  life 
or  until  she  remarried,  and  the  widow  prior 
to  her  remarriage  took  the  income  from  the 
entire  estate  without  suggestion  that  slie  was 
claiming  dower  only,  she  thereby  elected  to 
take  under  the  will.  In  re  Johnson's  Estate, 
50  Misc.  99,  100  N.  Y.  S.  373.  An  action  by 
plaintiff  to  enforce  a  contract  made  by  de- 
ceased to  pay  an  annuity  for  services  ren- 
dered was  an  election  to  take  under  the  con- 
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knowledge  of  the  facts  a,nd  legal  rights.^^  An  election  to  take  under  or  against  a 
will  must  be  made  within  a  reasonable  time  or  the  time  prescribed  by  statute  unless 
an  extension  is  gTanted."*    A  failure  to  act  is  sometimes  held,  to  constitute  an  elec- 


tract  and  to  waive  a  provision  in  a  will 
executed  by  deceased.  Parsons  v.  Teller, 
97  N.  Y.  S.  808.  Under  the  law  as  It  stood  in 
1S72,  a  widow  who  was  called  upon  to  elect 
between  testamentary  provisions  and  her 
statutory  rights  in  her  deceased  husband's 
estate  was  required  to  signify  her  clioice 
by  open  avowal  or  affirmative  act  only  when 
her  aim  was  to  accept  under  the  will. 
O'Brien  v.  Knotts,  165  Ind.  308,  75  N.  E.  594. 
On  tlie  issue  of  a  widow's  election  to  take 
under  a  will  there  must  be  some  clear  and 
positive  evidence  that  the  widow  consenled 
to  surrender  her  statutory  rights.  Id.  Evi- 
dence lield  to  sustain  finding  that  a  widow 
elected  to  take  her  statutory  estate  instead 
of  a   devise.      Id. 

Acts  held  not  to  con.<$titute  an  election: 
"U'here  an  entire  contract  for  tlie  manufac- 
ture of  law  reports  contained  subsidiary  pro- 
visions as  to  performance  and  instalments, 
an  action  for  a  breach  with  respect  to  cer- 
tain instalments  was  not  necessarily  an  elec- 
tion of  remedies  so  as  to  bar  a  subsequent 
action  for  other  instalments.  Jones  & 
Co.  V.  Gammel-StateSman  Pub.  Co.  [Tex. 
Civ.  App.]  94  S.  W.  191.  The  question  whether 
plaintiff  had  elected  to  terminate  a  contract 
by  suing  to  recover  instalments  was  properly 
left  to  the  jury  where  in  a  subsequent  action 
to  recover  further  instalments  it  could  not 
be  determined  as  a  matter  of  law  from  an 
Inspection  of  the  record  in  the  prior  action 
whether  plaintiff  had  so  elected.  Id.  The 
taking  of  an  appeal  from  an  order  establisli- 
ing  a  highway,  which  appeal  was  dismissed 
for  irregularity,  a  subsequent  filing  of  a 
claim  for  damages  allowed  in  part  by  the 
commissioners  after  notice  of  an  attempt 
to  withdraw  it,  and  an  appeal  from  the  order 
allowing  the  claim  in  part  was  not  an  elec- 
tion on  plaintiff's  part  to  take  damages  so 
as-  to  preclude  injunction  restraining  the 
establishment  of  the  road.  Johnson  v.  Clon- 
tarf  [Minn.]  108  N.  W.  521.  By  charging  de- 
fendant in  one  count  as  guarantor  and  in 
another  as  indorser  of  a  note  plaintiff  did 
not  elect  to  hold  defendant  in  either  capac- 
ity. Lloyd  &  Co.  V.  Matthews,  119  111.  App. 
546.  Course  pursued  must  be  inconsistent 
with  subsequent  election.  Where  land  was 
conveyed  in  consideration  of  maintenance  and 
support  an  action  in  damages  for  breaches 
on  the  part  of  the  grantee  committed  prior 
to  the  action,  and  receipt  of  payments  after 
such  breaches,  was  not  an  election  between 
remedies  as  to  subsequent  breaclies  so  as  to 
defeat  an  action  to  rescind  the  contract  be- 
cause of  the  subsequent  breaches.  Gall  v. 
Gall,  126  Wis.  390,  105  N.  MV.  953.  Intention 
to  elect  must  be  manifested  either  by  word 
or  conduct.  A  secret  resolve  is  not  sufficient. 
The  institution  of  an  action  of  forcible  de- 
tainer is  not  notice  of  an  election  to  termi- 
nate the  tenancy  for  nonpayment  of  rent 
so  as  to  authorize  the  maintenance  of  such 
action  v.-itliout  further  notice.  Lane  v. 
Brooks.  120  111.  App.  501.  An  action  by  a 
widow  to  contest  the  probate  of  her  hus- 
band's will  is  not  an  election  to  take  dower 
If  the  will  is  set  aside  or  to  take  under  the 


will  if  it  is  sustained.  Did  not  preclude  her 
executor  from  collecting  the  legacy.  Flynn 
v.  McDermott,  183  N.  Y.  62,  75  N.  E.  931. 
33.  Evidence  held  to  sustain  finding  that 
a  seller  with  knowledge  of  fraud  in  the  sale 
elected  to  treat  the  sale  as  valid  so  as  to 
preclude  recovery  of  the  goods.  Seeley  v. 
Seeley-Howe-Le  Van  &  Co.  [Iowa]  105  N.  W. 
380.  Where  the  fraudulent  buyer  disposed  of 
some  of  the  goods  but  retained  the  rest  in 
stock  and  the  seller  attempted  to  collect  the 
entire  account  without  distinction  between 
the  goods  disposed  of  and  those  in  stock, 
he  thereby  ratified  the  entire  sale  and  elect- 
ed to  treat  it  as  valid.  Id.  Evidence  that 
plaintiff's  attorney  at  the  time  of  commen- 
cing an  attachment  suit  for  the  price  of 
goods  had  no  knowledge  of  fi^ud  held  in- 
sufficient to  deprive  the  suit  of  its  effect  as 
an  election  to  affirm  the  sale  and  bar  a  re- 
scission of  the  contract.  Baker  v.  Brown 
Shoe  Co.  [Ark.]  95  S.  W.  808.  Where  plain- 
tiff's officers  had  knowledge  of  the  fraud 
but  failed  to  communicate  it  to  its  attorney, 
plaintiff  was  bound  by  such  knowledge.  Id. 
When  defendant  introduced  the  record  of  the 
former  suit  to  recover  the  price  of  the  goods, 
the  burden  fell  upon  plaintiff  to  show  igno- 
rance of  the  facts.  Id.  The  fact  that  a  leg- 
atee under  a  will  filed  a  petition  for  its  pro- 
bate was  not  an  election  to  take  under  tlie 
will  where  she  did  not  have  knowledge  of 
the  circumstances  under  which  the  will  was 
executed  and  of  her  riglits.  In  re  Pederson's 
Estate    [Minn.]    106   N.   TV.   958. 

■Widow's  election:  To  constitute  an  elec- 
tion on  the  part  of  a  widow  to 
waive  dower  she  must  act  with  full 
knowledge  of  all  her  rights  and  it 
must  appear  that  she  intended  by  her  acts 
to  take  under  the  will.  Occupancy  of  home- 
stead held  no  election.  Mellinger  v.  Mellin- 
ger  [Ohio]  76  N.  E.  615.  The  duties  enjoined 
upon  the  probate  court  by  §  5964,  Rev.  St. 
1905,  are  judicial  duties,  and  a  deputy  clerk 
of  that  court  cannot  receive  the  election  of  a 
widow  or  widower  to  take  under  a  will. 
Mellinger  v.  Mellinger  [Ohio]  76  N.  E.  615. 
An  election  made  before  such  deputy  and 
entered  of  record  may  be  vacated  on  applica- 
tion of  the  party  making  it  to  a  court  of 
equity.  Id.  Evidence  held  to  show  that  a 
widow  accepted  the  provisions  of  her  Iius- 
band's  will  with  full  knowledge  that  she 
would  thereby  preclude  herself  from  enfor- 
cing a  note.  In  re  Haskell's  Estate,  212  Pa. 
469,    61    A.    1018. 

34.  Where  a  husband  applied  under  the 
statute  for  an  extension  of  time  within  which 
to  waive  the  provisions  in  his  wife's  will, 
the  burden  was  on  him  to  show  that  justice 
required  it.  Jaques  v.  Chandler  [N.  H.] 
62  A.  713.  The  provision  "for  good  causa 
shown"  in  Pub.  St.  1901,  c.  186,  §  13,  and 
c.  195,  §  14,  providing  that  a  husband  must 
elect  to  take  against  his  wife's  will  within 
one  year  after  her  decease,  unless  the  jud.ge 
shall  extend  the  time  "for  good  cause, shown" 
means  whenever  it  would  be  reasonable  and 
iust  to  do  so  or  whenever  justice  requires  it. 
Id.     Findings  held  insufficient  to  justify  an 
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tioii.^^     Of  two  rights  or  remedies  a  party  will  be  presumed  to  have  elected  the  one 
more  beneiicial  to  him.^^ 

A  waiver  may  consist  of  acts  which  clearly  evince  an  intention  to  aljandon  a 
certain  rig-ht/^  or  which  are  inconsistent  with  an  intention  to  insist  upon  it."-^     Fail- 


extension  of  time  to  waive  the  provisions  in 
the  wife's  win  where  the  husbaYid  was  not 
misled  and  tiiere  was  no  finding  that  if  he 
had  anticipated  a  rise  in  the  vaUie  of  cer- 
tain stock  lie  would  have  waived  the  will. 
Id. 

35.  The  failure  of  a  "widow  to  renounce 
the  provisions  of  her  husband's  will  consti- 
tutes an  election  to  affirm  it  and  waives  stat- 
utory rights.  Young  v.  Biehl  [Ind.]  77  N.  E. 
406. 

30.  Where  a  petition  filed  in  the  district 
court  states  facts  sufficient  to  entitle  plain- 
tiff to  both  legal  and  equitable  relief  and 
prays  relief,  a  part  of  v.'hich  only  can  be 
had  at  laTv^  but  all  of  which  can  be  had  in 
equity,  the  pleader  will  be  held  to  have  in- 
tended to  invoke  the  chancery  and  not  the 
common  law  povi'ers  of  the  court.  Ames  v. 
Ames  [Neb.]  105  N.  W.  584.  After  filing  such 
petition  plaintiff  may  elect  to  proceed  at  law 
but  to  do  so  he  should  manifest  his  election 
by  some  unequivocal  act  which  commits  him 
to  the  theory  that  he  has  abandoned  his 
claim  to  equitable  relief.  Id.  A  mere  de- 
mand for  a  jury  to  try  the  issues  of  fact 
would  not  warrant  the  court  in  assuming 
that  plaintiff  has  abandoned  his  claim  to 
equitable  relief.     Id. 

37.  T\'hether  the  assertion  of  one  of  two 
consistent  riglits  is  a  waiver  of  the  other 
is  a  question  of  intention  and  is  governed  by 
the  doctrine  of  waiver  of  rights.  V\'atson  v. 
Perkins  [Miss.]  40  So.  643.  A  conditional 
offer  to  waive  a  right  must  be  accepted  and 
the  conditions  complied  with.  Complainant 
did  not  waive  her  right  to  set  aside  a  void 
sale  of  land  under  a  trust  deed  where  her 
offer  to  abide  by  the  sale  on  certain  condi- 
tions was  not  accepted  and  acted  upon.  Id. 
An  insured  held  not  to  have  waived  his  riglit 
to  an  endowment  under  liis  policy  and  to  have 
consented  to  have  his  policy  turned  into  one 
for  life  where  he  made  unnecessary  payments 
on  representations  of  the  insurer  that  they 
were  necessary  to  keep  the  policy  alive 
pending  the  receipt  of  funds  with  which  to 
pay  the  endowment.  Hopkins  v.  Northwest- 
ern Nat.  Life  Ins.  Co.,  41  Wash.  592,  83  P.  1019. 
Complainant  not  precluded  from  asserting 
the  invalidity  of  a  void  foreclosure  sale 
where  without  knowledge  of  all  the  facts 
connected  therewith  she  accepted  a  surplus 
as  part  payment  on  a  note.  Wasserman  v. 
Metzger  [Va.]  54  S.  B.  893.  Where  a  testator 
devised  an  estate  subject  to  the  widow's 
dower  and  provided  for  a  disembarrassment 
of  the  trust  estate  from  dower  by  agreement 
between  the  widow  and  the  trustee,  neither 
the  widow's  consent  to  the  assumption  of 
jurisdiction  by  the  court,  nor  a  declaration 
in  her  answer  of  her  willingness  to  free  the 
estate  from  her  dower  after  a  construction 
of  the  Vv'ords  "dower  or  thirds,"  could  be  re- 
garded as  a  waiver  of  her  right  to  have  her 
Q0v^^er  assigned  in  case  no  agreement  was 
made  between  her  and  the  trustee.  Shipley 
v.  Mercantile  Trust  &  Deposit  Co.,  102  Md. 
640.  62  A.  814.     Where  the  grantee  in  a  deed 


made  in  consideration  of  support  and  main- 
tenance committed  a  breach  by  selling  the 
premises  without  the  grantor's  knovrledge 
and  without  m.aking  provision  for  her,  and 
the  vendees  claimed  to  be  bona  fide  pur- 
chasers, the  grantor  had  a  right  to  submit 
to  the  contract  of  sale  without  jeopardizing 
her  right  to  rescind  for  breach  of  the  condi- 
tion. Gall  V.  Gall,  126  Wis.  390,  105  N.  W. 
953. 

38.  W^aiver  of  gro'infls  ©f  nonllabilitT: 
Where  a  party  gives  a  reason  for  liis  deci- 
sion and  conduct  touching  anything  involved 
in  a  controversy,  he  is  estopped  after  litiga- 
tion has  begun  from  changing  his  ground 
and  putting  his  conduct  on  another  and  dif- 
ferent consideration.  Where  a  bank  refused 
to  honor  a  check  solely  beca,use  payment  liad 
been  stopped,  it  could  not  at  the  trial  justify 
on  the  ground  of  no  funds.  First  State  Bank 
V.   Stephens  Bros.    [Neb.]   105  N.  W.   43. 

Other  acts  of  T^aiver;  An  heir  who  joins 
his  wife  in  the  execution  of  a  mortgage  on 
land  devised  to  her  by  his  ancestor  thereby 
waives  his  riglit  to  attack  the  will.  Could 
not  thereafter  attack  will  on  ground  of  men- 
tal incapacity.  Starkey  v.  Starkey  [Ind.]  76 
N.  E.  876.  A  provision  in  a  building  contract 
that  applications  for  extension  of  time  must 
be  made  in  w^riting  witliin  twenty-four  hours 
held  waived  where  all  delays  were  occa- 
sioned by  the  owner's  architect  and  he  led 
the  contractors  to  believe  that  an  extension 
would  be  granted  without  such  application. 
Huber  v.  St.  Joseph's  Hospital  [Idaho]  S3  P. 
768.  Held  error  to  exclude  evidence  of  such 
waiver.  Id.  Recovery  of  damages  for  fail- 
ure to  deliver  an  instalment  of  goods  under 
an  entire  contract  is  a  bar  to  a  subsequent 
action  for  failure  to  deliver  subsequent  in- 
stalments. Pakas  V.  Hollingshead,  1S4  N.  T, 
211,  77  N.  E.  40.  Provision  in  logging  con- 
tract requiring  defendant  to  do  the  work 
during  the  first  of  two 'seasons  unless  notified 
to  the  contrary  before  July  1,  held  waived 
by  plaintiff's  notifying  defendant  after  that 
date  not  to  begin  work  until  satisfactory 
arrangements  could  be  made  for  the  trans- 
portation of  the  logs.  Mueller  v.  Cook,  126 
Wis.  504,  105  N.  V\^.  1054.  A  vendee  of  land 
could  not  recover  of  the  vendor  because  of  a 
shortage  in  acreage  after  payment  of  the 
full  purchase  price  with  full  knowledge  of 
the  shortage.  Fields  v.  Fields  [Va.]  54  S.  E. 
888.  A  carrier  held  "estopped"  to  object  that 
a  shipper's  claim  for  damages  to  cattle  was 
not  verified  where  its  agent  retained  the 
notice  and  acted  upon  it.  Farmers'  Bank  v. 
Wabash  R.  Co.  [Mo.  App.]  95  S.  W.  286. 
Stockholders  of  a  corporation  who  consented 
to  the  entry  of  a  judgment  whereby  title  to 
certain  land  was  established  and  confirmed 
in  one  C,  thereby  precluded  themselves  from 
afterwards  asserting  any  equity  or  trust  so 
as  to  prevent  the  property  from  passing  to 
the  trustee  in  bankruptcy  of  C.  In  re  Cof- 
fin,   146    F.    181. 

Helrt  not  to  constitute  a  waiver:  A  mort- 
gagfee    of    chattels    by    calling    on    one    who 
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ure  to  assert  rights  witliin  a  reasonable  time^^  or  to  raise  a  proper  objection  at  the 
proper  time*°  may  also  constitute  a  waiver.  An  express  valid  agreement  fixing  the 
rights  of  the  parties  in  the  case  of  future  contingencies  will  ordinarily  exclude  corn- 


converts  them  to  pay  him  the  amount  realiz- 
ed therefrom  does  not  waive  his  right  to 
sue  in  conversion.  Baker  v.  Plutchinson 
[Ala.]  41  So.  809.  One  who  is  in  posses- 
sion of  personal  property  under  a  valid 
lien  and  gives  timely  notice  of  his  claim  to 
the  officer  does  not  lose  his  right  to  claim 
the  property  by  purchasing  it  at  a  sale  un- 
der execution  against  the  owner.  Brown  v. 
Petersen,  25  App.  D.  C.  359.  One  selling 
a  chattel  on  condition  that  title  remain  in 
him  until  the  price  is  paid  does  not  lose 
title  by  suing  and  recovering  judgment  for 
the  price,  the  same  not  being  paid.  Forbes 
Piano  Co.  v.  Wilson  [Ala.]  39  So.  645.  Credi- 
tors of  estate  of  father  were  also  creditors 
of  estate  of  his  son  and  filed  claims  against 
both  estates  and  commenced  suit  thereon. 
Representative  of  father  was  not  a  party 
to  suits  against  estate  of  son.  Cases  were 
heard  togetlier  and  in  those  against  son  de- 
cree was  rendered  subjecting  son's  interest 
In  lands  derived  from  his  father  to  sale. 
Held  that  creditors  were  not  inconsistent  in 
failing  to  assert  their  debts  against  the  es- 
tate of  the  father  in  the  suits  against  the 
son's  estate  so  as  to  preclude  them  from 
maintaining  tlieir  suit  against  the  father's 
estate.  Davis'  Adm'x  v.  Davis,  104  Va.  65, 
51  S.  E.  216.  That  a  purchaser  of  mining 
machinery  made  payments  for  materials  used 
in  the  construction  of  the  plant  did  not  oper- 
ate as  a  waiver  of  his  riglit  under  the  con- 
tract to  reject  the  whole  plant.  Ark-Mo. 
Zinc  Co.  v.  Patterson  [Ark.]  96  S.  W.  170. 
The  receipt  by  a  landlord  after  notice  to 
quit  of  rent  for  a  new  term  or  part  there- 
of is  a  waiver  of  his  right  to  demand  pos- 
session under  that  notice,  but  receipt  of  rent 
for  the  current  month  pending  a  notice  to 
quit  does  not  have  that  effect.  Byrne  v. 
Morrison,  25  App.  D.  C.  72.  That  certain 
landowners  cultivated  a  part  of  land  un- 
lawfully drained  by  an  irrigation  company 
did  not  amount  to  a  waiver  of  their  right 
to  recover  dannages  and  enjoin  the  main- 
tenance of  a  dam.  Madson  v.  Spokane  Val- 
ley Land  &  Water  Co.,  40  Wash.  414,  82  P. 
718.  Lessors  of  a  coal  mine  held  not  to  have 
waived  their  right  to  collect  royalties  for 
coal  mined  and  not  accounted  for  by  ac- 
cepting minimum  royalties  where  they  had 
no  knowledge  of  the  mining  of  any  excess 
of  royalty  coal  over  the  amount  paid  for. 
Hoyt  V.  Kingston  Coal  Co.,  212  Pa.  205,  61 
A.  885.  City  patrolman  merely  by  accepting 
a  less  compensation  per  month  than  that 
to  which  he  was  legally  entitled  did  not 
thereby  lose  his  right  to  the  additional  com- 
pensation. City  of  Chicago  v.  McNally,  117 
111.  App.  434.  Taking  the  note  of  a  con- 
tractor by  a  subcontractor  for  a  debt  ■which 
is  a  lien  and  negotiation  of  it  at  a  bank 
does  not  waive  the  lien  where  he  is  com- 
pelled to  take  up  the  note.  Mivelaz  v.  Gen- 
ovely  [Ky.]  89  S.  W.  109.  That  a  payee  on 
tender  of  payment  of  a  note  stated  that  he 
did  not  desire  the  money  but  wished  it  to 
be  used  for  another  purpose  did  not  pre- 
clude him  from  subsequently  demanding  pay- 
ment.    Leask   v.    Dew,    102   App.   Dlv.    529,    92 


N.  Y.  S.  891.  Where  the  attorney  of  the 
holder  of  an  attachment  lien  on  property 
subject  to  a  mortgage  directed  the  sheriff 
not  to  sell  the  property  at  the  time,  but 
it  was  not  sliown  that  the  attorney  liad  au- 
thority to  waive  or  intended  to  waive  the 
attachment  lien,  such  facts  were  insufficient 
to  show  a  waiver  of  the  lien.  Katz  v.  Oben- 
chain  [Or.]  85  P.  617.  Where  a  court  had 
no  jurisdiction  to  appoint  anj-  one  to  the  of- 
fice of  special  administratrix  of  an  estate, 
the  fact  that  testator's  widow  asked  that  she 
be  appointed  did  not  estop  her  to  object 
to  tlie  appointment  of  another.  State  v.  Dis- 
trict Ct.  [Mont.]  85  P.  1022.  That  com- 
plainant petitioned  the  city  to  pave  a  street 
did  not  preclude  her  suing  to  enjoin  a  change 
of  grade.  Town  of  New  Decatur  v.  Smitli 
[Ala.]  41  So.  1028.  Plaintiff  held  not  pre- 
cluded from  suing  for  forcible  entry  on  the 
ground  tliat  defendants  cliiseled  a'.vay  a  por- 
tion of  her  wall  which  they  claimed  pro- 
jected over  their  land,  by  the  fart  that  when 
told  of  such  projection  slie  said  that  she 
did  not  want  anytliing  that  did  not  belong 
to  her,  and  that  she  underpinned  her  wall 
when  defendants  began  to  excavate.  Holz- 
hausen  v.  Haskins,  115  Mo.  App.  261,  91  S. 
W.  110.  A  deed  required  the  grantee  to  erect 
and  maintain  a  stone  wall.  -Held  the  gran- 
tor, by  acquiescing  in  the  putting  in  of  a 
wooden  wall,  did  not  w^aive  his  right  to  a 
stone  wall  under  the  covenant  wlien  a  new 
wall  was  necessary  by  reason  of  the  grantee 
removing  the  first  wall.  Flege  v.  Coving- 
ton &  C.  El.  R.  &  Transfer  &  Bridge  Co. 
[Ky.]    91   S.   W.   738. 

31).  Failure  to  seasonably  rescind,  on  the 
ground  of  fraud,  a  contract  for  the  purchase 
of  tlie  riglit  to  operate  burial  associations. 
Burk  V.  Johnson  [C.  C.  A.]  146  F.  2U9.  Wliere 
a  sale  of  property  under  a  trust  deed  was 
voidable  at  a  widow's  electjon  for  violation 
of  her  demand  upon  the  trustee  that  prop- 
erty other  than  tlie  homestead  should  be  sold 
first  to  pay  debts,  but  in  an  action  by  the 
purchaser  to  recover  possession  the  widow 
failed  to  assert  her  right  to  vacate  it,  she 
thereby  waived  her  right  to  have  it  set 
aside.     Weber  v.  McCleverty  [Cal!]   86  P.  706. 

40.  See,  also,  Saving  Questions  for  Re- 
view, 6  C.  L.  1385.  Defendant  who  after 
a  change  of  venue  from  a  special  judge  to 
another  court  demurred  to  the  complaint 
and  excepted  to  the  overruling  thereof,  there- 
by waived  his  right  to  object  that  the  spe- 
cial judge  was  improperly  appointed. 
Whitesell  v.  Strickler  [Ind.]  78  N.  E.  845. 
Objection  that  complaint  in  suit  to  foreclose 
a  mortgage  was  insufficient  for  failure  to 
state  a  definite  amount  as  due  held  waived 
by  failure  to  interpose  special  demurrer. 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.  [Cal.  Aop.]  86  P.  727.  One  who  is  joined 
as  defendant  in  a  foreclosure  proceeding 
and  appears  and  answers  without  making 
objection  to  the  joinder  is  precluded  from 
making  such  objection  in  a  subsequent  ac- 
tion on  the  notes  secured  by  the  mortgage. 
Black  v.   Thomson,   120   111.  App.   424. 
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mon-law  rights.**  Questions  of  Avaiver  peculiar  to  insurance  are  treated  elsewhere.*^ 
§  5.  Consequences  of  an  election  or  waiver.*^ — A  deliberate  and  intellio-ent 
election  between  available  but  inconsistent  rights  or  remedies  bars  a  second  elec- 
tion.** It  concludes  the  electing  party*'  and  operates  in  toto,*^  but  leaves  him 
free  from  any  restraints  in  connection  with  the  rights  waived.*^     Consistent  reme- 


41.  Where  city  took  indemnity  bond  from 
street  railvi-ay  company  fixing'  liability  over 
against  tlie  company  for  injuries  to  others, 
this  precluded  the  city  from  suing  the  com- 
pany in  case.  City  of  Pawtucket  v.  Paw- 
tucket  Elec.  Co.    [R.  I.]    61  A.  48. 

42.  See  Insurance,  6  C.  L.  69.  A  letter 
by  an  insurer  to  the  husband  of  the  insured 
stating  that  the  amount  of  the  policy  would 
be  paid  to  him  did  not  confer  any  right.3 
on  the  husband  by  way  of  'n'aiver  where  it 
■was  optional  -with  the  insurer  to  pay  tha 
amount  to  others,  there  being'  nothing:  to  be 
waived.  Ferretti  v.  Prudential  Ins.  Co.,  49 
Misc.  489,   97  N.  Y.  S.  1007. 

43.  See   5   C.   L.   1084. 

44.  See,  also,  ante  5  4.  Where  a  party 
with  full  knowledge  of  all  the  facts  and 
his  rights  makes  a  deliberate  choice  of  one 
of  two  or  more  appropriate  but  inconsistent 
remedies,  he  is  bound  by  his  election  and  es- 
topped from  again  electing  and  resorting  to 
another  remedy.  In  re  Pederson's  Estate 
[Minn.]  106  N.  W.  958.  Where  the  holder  of 
a  check  sues  on  the  debt  and  proceeds  by 
garnishment  of  the  bank,  she  is  bound  by 
her  election  of  remedies  and  is  entitled  to 
nothing  by  virtue  of  holding  tlie  check  as 
against  other  holders  of  checks.  Kuhnes  v. 
Cahill,  128  Iowa,  591,  104  N.  W.  1025.  Seller 
who  with  knowledge  of  fraud  in  the  sale 
attempted  to  collect  the  price  cannot  there- 
after elect  to  rescind  and  recover  the  goods. 
Seeley  v.  Seeley-Howe-Le  Van  Co.  [Iowa] 
105  N.  W.  380.  The  election  is  conclusive 
thougli  no  injury  was  done  by  reason  of  it 
or  ■would  result  from  setting  it  aside.  Id. 
Nor  can  he  recover  the  purchase  price  after 
asserting  title  to  and  taking  possession  of 
the  property  under  the  contract  of  sale. 
Cooper  V.  Payne,  97  N.  Y.  S.  863.  Plaintiff 
could  not  contend  that  his  applj'ing  the 
proceeds  of  a  sale  of  the  property  on  the 
purchase  money  notes,  negotiating  some  of 
them  and  bringing  action  on  otliers,  con- 
stituted an  irrevocable  election  to  affirm 
the  sale  so  as  to  preclude  him  from  taking 
the  property  as  owner.  Id.  A  suit  for 
breacli  of  warranty  is  an  affirmance  of  the 
sale  and  precludes  repudiation  for  fraud 
though  no  damages  are  recovered.  Davis  v. 
Schmidt,  126  Wis.  461,  106  N.  ^V.  119.  Where 
plaintiff  pleaded  conversion  of  a  team  of 
horses  and  the  subsequent  execution  of  a 
bill  of  sale  on  defendant's  promise  to  pay 
a  fixed  price,  he  could  not  afterwards  in  an- 
other actio-n  claim  that  title  never  passed 
and  recover  for  defendant's  negligence.  He 
could  .not  both  treat  the  title  as  having  pass- 
ed and  .sue  for  the  wrong.  Turner  v.  Grimes 
[Neb.]  106  N.  W.  465.  Where  plaintiiT  sued 
defendant  in  contract  for  money  received 
"as  his  agent."  he  thereby  waived  the  right 
to  sue  the  agent  for  any  tort  involved  in 
receiving  the  money  as  agent.  Starin  v. 
Fonda,  107  App.  Div.  539,  95  N.  Y.  S.  379. 
Where  a  widow  elects  to  take  under  a  will 
by   which   land   belonging  to   her   is   dispos- 


I  ed  of  to  others  and  other  property  is  devised 
to  her,  the  election  operates  as  a  transfer 
and  disposal  of  her  land.  Sorenson  v.  Carey 
[Minn.]'  104  X.  W.  958.  Where  claim_ant  ac- 
cepted a  devise  of  land  under  a  will  which 
recited  that  testatrix  had  acquired  title 
thereto  by  deed  from  her  son,  he  could  not 
thereafter  set  up  any  claim  of  his  own  to 
the  land  as  heir  of  the  son  which  would  de- 
feat any  part  of  the  will.  Cunningham  v. 
Cunningham's  Estate,  220  111.  45,  77  N.  E. 
95.  A  husband  who,  after  the  death  of  his 
wife,  accepted  the  provisions  of  a  mutual  will 
between  himself  and  his  T\-ife  could  not 
thereafter  revoke  it  or  defeat  it  as  against 
the  children  by  making  voluntary  convey- 
ances. Bower  -v.  Daniel  [Mo.]  95  S.  "W.  347. 
j  Where  a  wife  received  her  share  of  land 
under  an  agreement  with  her  husband  for  a 
division  thereof  in  settlement  of  a  suit  between 
them,  she  could  not  assert  any  interest  in 
his  part  either  against  him  or  his  grantee. 
Rash  V.  Hart  [Ky.]  89  S.  W.  192.  A  suit  by 
an  administrator  of  a  deceased  employee  of 
defendant  railroad  companj',  who  was  a 
member  of  the  relief  department  of  that 
company,  to  recover  damages  under  tlie 
statute  for  wrongfully  causing  the  death 
of  tlie  employee,  bars  a  subsequent  action 
upon  the  membership  certificate  in  such  de- 
j  partment  -when  the  administrator  is  the 
I  same  person  named  as  beneficiary  in  the  con- 
tract. Chicago,  etc.,  R.  Co.  v.  Healy  [Neb.] 
107  N.  W.  1005.  A  cause  of  action  under 
Kan.  Gen.  St.  1889,  §  1192,  to  enforce  the 
double  liability  of  a  stockliolder  bj-  motion 
I  after  an  unsatisfied  judgment  against  the 
j  corporation,  is  not  the  same  as  one  between 
the  same  parties  to  enforce  such  liability 
under  §§  1200,  1204,  on  the  ground  of  one 
I  year's  suspension  of  business  by  the  corpo- 
I  ration,  and  the  commencement  of  an  action 
I  upon  one  of  these  causes  is  a  bar  to  the 
I  prosecution  of  an  action  between  the  same 
parties  to  recover  a  liability  of  the  stock- 
holder in  the  same  corporation  under  the 
other.  Harrison  v.  Remington  Paper  Co. 
[C.    C.   A.]    140    F,    385. 

45.  Where  a  defendant  elected  to  treat 
a  submission  to  arbitration  as  a  statutory 
submission  and  it  was  void  as  such,  he  could 
not  complain  that  the  court  disregarded  it 
and  proceeded  to  trial.  Nay  v.  Boston,  etc., 
R.   Co.    [Mass.]    78  N.  E.   547. 

46.  A  widow  who  by  electing  to  take 
against  a  will  thereby  reduces  the  amount 
which  the  executor  would  have  taken  as 
legatee  cannot  thereafter  invoke  a  provision 
in  the  will  requiring  the  executor  to  serve 
for  a  nominal  consideration.  Murray's  Es- 
tate,   28    Pa.    Super.    Ct.    474. 

47.  Where  a  widow  refused  to  take  un- 
der a  will  she,  the  exe.cutors,  and  all  the 
legatees,  could  enter  into  an  agreement  that 
the  will  should  be  probated  and  the  widow 
should  have  the  use  of  the  realty  during 
life,   the  personalty  to   remain   in  the  hands 
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dies  may  be  pursued  concurrently  but  full  satisfaction  in  one  is  a  satisfaction  in 
all,*^  A  widow's  election  to  take  against  the  will  may  be  vacated  for  fraud'*''  in  the 
absence  of  laches/"  but  a  renunciation  of  dower  cannot  be  set  aside  for  fraud  as 
against  an  innocent  purchaser.^^  In  the  absence  of  statute  a  widower  who  waives 
the  provisions  of  his  wife's  will  in  his  favor  is  not  entitled  to  a  distributive  share 
of  her  personal  estate.^- 

One  who  waives  a  known  right  will  not  be  permitted  thereafter  to  assert  rights 
inconsistent  with  his  Avaiver.^^ 

§  6.     Pleading.'"'' 

ELECTIONS." 


§  1.  rJefiuition  of  Election.  liesal  Aiilhori- 
zation,  lime,  Place,  and  IVotSce  <1230).  Con- 
stitutional Guaranties  and  Limitations  (1232). 
Time  (1232).  Place  (1232).  Election  Dis- 
tricts (1232).  Resubmission  (1233).  Notice 
(1233). 

§  2.  Eligibility  and  Registration  of  Elec- 
*or.s  (1233).  Residence  (1234).  Registration 
(1236). 

§  3.  ^dominations  by  Convention  or  Peti- 
tion (1237).  Conventions  and  Nominations 
(1237).  Petitions  (1237).  Certificates  and 
Declination  and  Vacancies  (1238).  Contests 
and  Disputes   (1238). 

§  4,  Oaiclal  Ballot  (1238).  Questions  Sub- 
mitted  (1239).      Use  of  Party  Name   (1240). 

§  Ti.  Primary  Electicn.s  (1240).  Control 
by  Party  Committees  (1242).  Ballots  for 
Primaries    (1242) 

§    6.      Officers  of  Election   (1243). 

§  7.  Polling  and  Receiving  the  Vote 
(1243).     Voting   by   Machine    (1244). 

§   S.      Marking  and  Signing  Ballot;   Irregu- 


larities     and      AiBibiguities      Therein      (1244 1- 

The  Marks  (1245).  Tlie  Writing  in  of  Names 
(1246). 

§  9.  Secrecy  of  Ballot  and  Distinguish! ar" 
Marks  (124G), 

§  10.  Connt.  Return,  and  Canvass,  Custody 
of  Ballots  and  Recount;  Determination  of  Re- 
sult and  Certificates  (1247).  Recount  of  Bal- 
lots (1247).  Determination  of  Result;  Cer- 
tificates   (1248). 

5  11.  Judicial  Control  and  Supervision 
(1284).     Mandamus   (1249).  Injunction  (1249). 

§  12.  Judicial  Proceedings  to  Contest  or 
Revieiv  (1250).  Rights  and  Remedies  (1250). 
Grounds  for  Contest  or  Review  (1251). 
Jurisdiction  1251).  Notice  or  Summons; 
Pleadings  and  Issues  (1251).  Dismissal 
(1253).  Preservation  and  Production  of  Bal- 
lots (1253).  Evidence  (1253).  Costs  (1255). 
Decision  and  Review  Tliereof  (1255).  Secur- 
ity  for   Appeal;   Costs    (1256). 

§  13.  Otfenses  Against  Election  IiaT»%»i 
(125G). 


§  1.     Definition  of  election,  legal  authorization,  time,  place,  and  notice.^' — The 
vrord  "election"  within  the  meaning  of  the  statutes  of  Wisconsin  includes  a  reieren- 


of'  the  executors  for  Investment  and  the 
w^idow  to  receive  the  income  and  such  part 
of  the  principal  as  she  might  need  from  time 
to  time,  and  such  agreement  was  valid  as 
against  any  subsequent  creditor  of  a  legatee. 
Hess's   Estate,   27  Pa.   Super.   Ct.   498. 

48.  One  who  having  a  right  to  sue  two 
parties  jointly  sued  only  one  and  recovered 
.judgment  which  was  satisfied  could  not 
thereafter  sue  both  jointly.  King  v.  Arnev, 
114    111.    App.    141. 

49.  Complaint  held  to  state  cause  of  ac- 
tion where  widow's  daughter,  her  hushand, 
and  a  judge  had  led  complainant  to  believe 
that  testator  was  incompetent.  Whitesell  v. 
Strlckler    find.]    78    N.    E.    84  5. 

50.  Complainant's  delay  sufficiently  excus- 
ed where  at  the  time  she  was  induced  by 
her  son-in-law  to  take  under  the  law  she 
was  urged  to  silence  about  the  matter  and 
did  not  learn  of  the  fraud  until  a  few  weeks 
prior  to  her  action  to  set  aside  the  election. 
Whitesell  v.  Strickler  [Ind.]  78  N.  E.  845.  A 
suit  by  a  widow  to  rescind  for  fraud  an 
election  to  take  under  the  law  as  distin- 
guislied  from  an  election  to  take  under  the 
will  may  be  brought  at  any  time  within  six 
years  if  sufficient  excuse  is  given  for  her 
delay.     Id. 

61.     Complaint  insufficient  wlicre  it  did  not 


charge  grantee  with  participation  in  the 
fraud  or  knowledge  thereof.  Campbell  v. 
Harris  Lithia  Spings  Co.   [S.  C]    54   S.  E.  37.?. 

52.  Prior  to  Pub.  Laws  1903,  c.  ICO,  §  1, 
there  was  no  statute  in  this  state  giving  a 
■widower  a  distributive  share  in  the  wife's 
personal  estate  after  having  waived  the 
provisions  of  her  will  in  his  favor.  Stewart 
V.   Skolfleld,   99  Me.   65,   58  A.   56. 

53.  See,  also,  ante,  §  4.  A  vendee  of 
land  who  accepted  a  deed  and  paid  for  the 
land  therein  described,  after  being  notified 
by  the  vendor  tliat  owing  to  a  mistake  in 
the  survey  the  deed  did  not  include  all  the 
land  contracted  for,  could  not  thereafter 
claim  the  land  excluded  as  against  a  subse- 
ciuent  purchaser  thereof.  V^^illiams  v.  Vir- 
ginia-Pocahontas  Coal  Co.  [W.  Va.]  53  S.  E. 
923.  Wliere  a  lessor  VN^aived  a  provision 
in  the  lease  requiring  the  lessee  to  redeliver 
the  propertj'-  leased  at  specified  place  by  ac- 
cepting the  property  at  another  place,  it 
could  not  thereafter  hold  the  lessee's  sure- 
ties liable  for  the  expense  of  removing  the 
piopeity  or  claim  any  further  rent.  White 
River,  etc.,  R.  Co.  v.  Star  Ranch  &  Land 
Co.  FArk.l  91  S.  W.  14,.  A  contractor  who 
failed  to  perform  a  contract  for  the  construc- 
tion of  a  public  ditch  and  participated  iiv 
subsequent    proceedings    looking   to    the    let- 
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dimi  vote  to  decide  a  question  of  policy. "^  jSTo  election  is  valid  unless  called  by  au- 
thority legally  exercised/-*  which  for  certain  matters  of  local  policy  must  be  invoked 
by  the  filing  of  a  petition^^  properly  signed^^  and  acknowledged"  by  the  requisite 
number  of  citizens  qualified  thereto*^^  praying  the  submission  of  the  matters  to  be 
voted  upon.^**  Authority  to  call  special  elections  to  vote  on  local  propositions  is  usu- 
ally vested  in  municii>al  authorities.^  A  municipalit^^'a  powers  may  be  ex(%rcised  by 
vote  of  the  citizens^  when  no  other  mode  is  designated,  and  the  municipality  may 
regulate  the  mode  of  such  election.  The  order  or  precept  for  an  election  must 
with  substantial  accuracy  describe  the  thing  or  oifice  to  be  voted  upon.'^  A  pre- 
cept for  a  special  election  is  seasonably  issued  if  giving  time  to  call  a  nominating 
caucus.*  General  laws  govern  in  matters  relating  to  local  elections  but  not  specially 
regulated/  but  tlie  penal  provisions  of  the  Arkansas  general  law  have  been  held  in- 
applicable to  certain  local  elections.® 


ling  of  a  new  contract  by  putting  in  a  bid 
could  not,  after  falling  to  get  tne  contract 
under  his  bid,  contend  that  he  should  be 
permitted  to  perform  the  same  work  under 
his  old  contract.  Brown  &  Co.  v.  Pottawat- 
tajnie  County  Sup'rs  [Iowa]  105  N.  W.  1019. 
One  who  abandoned  a  contract  by  which  he 
was  to  assist  in  the  perfection  of  an  appli- 
ance in  consideration  of  an  interest  in  any 
patent  which  might  be  obtained,  held  "es- 
topped" to  assert  an  interest  in  the  patent 
after  it  was  obtained  by  the  assistance  of 
another.  Stitzer  v.  Withers  [K/.]  91  S. 
AV.    277. 

54.     See  3  C.  L.   1181. 

01.  Scope  of  topic:  The  law  of  election 
is  not  regarded  as  including  that  of  offices 
and  officers  or  their  remedial  rights  (see 
Officers  and  Public  Employes,  6  C.  L.  841; 
Mandamus,  6  C.  L.  496;  Quo  Warranto,  6 
C.  L.  1190).,  nor  does  it  include  appointive 
votes  whereby  public  bodies  like  "boards" 
or  "councils"  choose  officers  (see  Officers  and 
Public  Employes,  6  C.  L.  841).  Many  ques- 
tions pertaining  to  elections  whereby  voters 
act  on  matters  of  law  or  local  policy  sub- 
mitted to  them  are  not  susceptible  of  gen- 
eralization, therefore  in  addition  to  this 
topic  the  topics  Animals  (stock  law  elec- 
tions), 7  C.  L.  120;  Constitutional  Law  (adop- 
tion and  amendment),  7  C.  L.  691;  Intoxicat- 
ing Liquors  (local  option  elections),  6  C.  L. 
165;  Municipal  Bonds,  6  C.  L.  704;  Municipal 
Corporations,  6  C.  L.  714;  Public  Works 
and  Improvements,  6  C.  L.  1143;  Schools 
and  Education,  6  C.  L.  1415,  should  be  con- 
sulted as  to  elections  specially  relating  to 
such    matters. 

93.      See   5  C.  L.   1065. 

93.  Issuance  of  school  bonds.  Hall  v. 
Madison    [Wis  ]    107    N.    W.    31. 

94.  The  county  court's  order  authorizing 
an  election  under  the  local  option  law, 
made  by  the  county  judge  and  one  coun- 
ty commissioner  in  vacation,  after  an  ad- 
journment of  the  regular  term  and  with- 
out a  special  term  having-  been  called.  State 
V.   Rhodes    [Or.]    85   P.   332. 

93.  Under  §  16  of  the  Liquor  Tax  Law  the 
local  option  question  cannot  be  submitted 
except  on  the  filing  of  a  petition  duly 
signed  and  acknowledged.  Kennedy  v.  War- 
ner,  51  Misc.    362,   100  N.   Y.  S.    616. 

96.  A  petition  for  the  submission  of  the 
local  option   question   under   the  Liquor  Tax 


Law,    Laws    1896,    p.    57,    c.    112,    §    16.    need 
not   contain   all   the   names   of   petitioners   on 


50    Misc.     266, 


the    same 

Kennedy 

Y.    S.    616. 


one    paper.     In    re    Cipperley 
100   N.    Y.    S.    473. 

97.  Acknowledgment  must  be 
as  the  acknowledgment  of  a  deed 
V.    Warner,    51    Misc.    362,    100    N. 

88.  In  North  Carolina  mere  registration 
at  the  preceding  election  without  payment 
of  poll  tax  does  not  constitute  one  a  "reg- 
istered voter"  entitled  to  sign  a  petition  for 
a  special  election.  Pace  v.  Raleigh,  140  N. 
C.    65,   52   S.   E.    277. 

99.  The  petition  must  request  the  submis- 
sion of  all  the  questions  provided  by  statute. 
Kennedy  v.  Warner,  51  Misc.  362,  100  N.  Y. 
S.     616. 

1.  In  South  Carolina  municipal  authori- 
ties may  order  a  special  election  on  the  ques- 
tion of  issuing  bonds  to  purchase  a  water- 
works system.  Dick  v.  Scarborough  [S.  C] 
53  S.  Ei  86.  Civil  Code  of  1902,  §  2021,  au- 
thorizing municipal  authorities  to  order  a 
special  election  on  the  question  of  issuing 
bonds  for  enlarging,  extending,  or  estab- 
lishing waterworks,  includes  the  purchase 
of    such.     Id. 

2.  Under  its  charter  the  city  council  of 
Omaha,  having  authority  to  provide  by  or- 
dinance the  method  of  executing  a  power 
bestowed  on  it  by  the  legislature,  the  man- 
ner of  exercising  which  has  not  been  pointed 
out  by  statute,  may  regulate  the  manner 
of  holding  a  special  election  for  an  authoriz- 
ed purpose  and  hold  an  election  pursuant 
thereto.  To  submit  question  of  issuing 
bonds  to  construct  flrehouses.  Linn  v.  Omaha 
[Neb.]    107    N.    W.    983. 

3.  A  misdescription  of  the  length  of  the 
term  of  an  officer  in  a  resolution,  otherwise 
sufficient,  ordering  a  special  election,  held 
a  mere  irregularity.  Koster  v.  Coyne,  184 
N.    Y.    494,    77   N.    E.    983. 

4.  Issued  in  sufficient  time  to  permit  a 
caucus  to  be  called  to  make  nominations 
before  the  next  annual  election,  even  tliough 
the  nominating  caucus  is  already  in  session 
when  the  precept  is  issued.  Attornev  Gen- 
eral   V.    Campbell    [Mass.]    78    N.    E.    133. 

5.  Matters  hot  provided  for  by  the  local 
option  election  law.  Arnold  v.  Anderson 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  713,  93  S. 
W.    692. 

e.  In  Arkansas,  provisions  of  the  general 
election  law  do   not   apply  to   elections   held 
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Constitutional  guaranties  and  limitations. — It  is  generally  provided  that  elec- 
tions must  be  free  and  equal/  Tlie  legislature  in  providing  election  machinery  for 
the  execution  of  a  constitutional  power  given  to  cities  cannot  limit  its  application 
to  a  part  of  such  power  only.^  A  general  election  law  is  not  rendered  unconstitu- 
tional as  being  local  because  it  does  not  repeal  existing  local  laws  inconsistent  there- 
^^'ith.^  In  some  states  to  make  the  operation  of  a  law  depend  upon  the  result  of  a 
referendum  is  unconstitutional.^" 

Time}'^ — The  election  must  be  held  within  the  authorized  hours.^^ 

Place}^ — Holding  an  election  at  a  place  other  than  that  specified  by  law  but 
under  such  circumstances  that  no  voter  was  misled  is  not  fatal  to  the  legality  of  the 
election.^*  Elections  on  matters  of  local  policy  are  generally  coextensive  with  a 
precinct  or  county.^^ 

Election  districts}^ — In  ISTew  York  apportionments  of  districts  for  election 
purposes  must  be  as  nearly  equal  in  the  number  of  inhabitants  and  compact  in  form 
as  possible"  and  must  not  omit  any  part  of  the  apportioned  territory.^*  In  Penn- 
sylvania the  court  of  quarter  sessions  may,  without  advisory  inquiry,  divide  a  town- 
ship into  election  districts  on  petition  merely/''  and  adopt  the  scheme  of  division 
recommended  by  the  petitioners.^"  The  bomidaries  of  an  election  district  may  in 
some  instances  be  sufficiently  designated  by  city  or  borough  streets.^^  On  dividing 
a  borough  ward  into  election  districts  such  court  may  designate  the  polling  place." 
Under  a  constitutional  provision  in  Kew  York  that  each  assembly  district  must  be 
wholly  embraced  within  a  senatorial  district,  there  can  be  no  valid  assembly  ap- 
portionment unless  there  was  a  valid  prior  senatorial  apportionment.-^ 


In  sing-le  school  districts  organized  In  cities 
and  in  incorporated  towns.  Kirby's  Digest 
§  1667.  regulatinar  the  punishment  of  elec- 
tion officers  for  violation  or  nonperformance 
of  their  duty,  held  a  part  of  the  general 
election  law.  Brown  v.  Haselman  [Ark.] 
95    S.    V\^    136. 

7.  The  local  option  law.  Laws  Or.  1905, 
pp.  41,  47,  c.  2,  does  not  'violate  Const,  art. 
2.  §  1,  providing-  that  all  elections  shall  be 
free  and  equal,  as  any  qualified  voter  may 
vote  on  such  issue  and  have  his  vote  count- 
ed.    State   V.    Richardson    [Or.]    85   P.    225. 

8.  Const,  art.  8,  §  5,  providing-  that  cities 
may  acquire  waterworks  and  on  a  majority 
vote  of  its  citizens  issue  bonds  therefor, 
authorizes  the  purchase  Oif  a  waterworks 
system,  although  the  legislature  provided 
for  an  election  on  a  bond  issue  for  the 
construction  of  such  a  system  only  and 
failed  to  make  any  provision  for  purchasing 
a     system      already      constructed.     Dick      v. 

'Scarborough    [S.    C]    53    S.    E.    86. 

9.  State  v.  Thompson,  142  Ala.  98,  38 
So.  679.  A  general  election  la-w  not  render- 
ed unconstitutional  in  the  absence  of  no- 
tice by  providing  that  it  is  not  to  apply  to 
existing  laws  governing  special  primary, 
county,  or  municipal  elections  inconsistent 
therewith.     Id. 

10.  As  being  an  improper  delegation  of 
legislative  functions.  Small  stock  la-w  not 
to  become  operative  in  any  county  until 
adopted  by  a,  majority  of  the  legal  voters. 
Wright  V.  Cunningham,  115  Tenn.  445,  91  S. 
W.    293. 

11.  See   5   C.  L.   1066. 

12.  Lower  Terrebonne  Refining  &  Mfg. 
Co.  V.  Police  Jury  of  Parish  of  Terrebonne, 
115    La.    1019,    40    So.    443. 


13.  See    5    C.    L.    1066. 

14.  Bordwell    v.    State     [Ark.]     91    S.     W. 

555.  As  where  a  livery  barn  was  designated 
as  the  polling  place,  but  the  election  was 
held  at  a  court  house  nearby  and  it  did  not 
appear    that   any    voter   was    misled.     Id. 

15.  In  Alabama  an  election  on  the  ques- 
tion of  the  stock  law  may  be  ha.d  in  a  coun- 
ty under  both  the  local  law  and  the  general 
law,  but  under  the  latter  law  only  in  a 
single  precinct.  Phillips  v.  Bynum  [Ala.] 
39  So.  911.  Cannot  be  ordered  for  any 
territory  less  than  a  precinct.  Commis- 
sioners' Ct.  V.  Johnson  [Ala.]  39  So.  910; 
Phillips    V.    Bynum    [Ala.]    39    So.    911. 

16.  See   5   C.  L.    1066. 

17.  In  re  Timmerman,  51  Misc.  192,  100 
N.    Y.    S.    57. 

18.  An  apportionment  which  by  omitting 
a  city  disenfranchises  Its  electors  is  invalid. 
In  re  Timmerman,  51  Misc.  192,  100  N.  T.  S. 
57. 

19.  The  court  of  quarter  sessions  may 
upon  petition  divide  a  township  Into  elec- 
tion districts  in  the  exercise  of  their  con- 
stitutional power  without  the  appointment 
of  commissioners  and  without  proceeding  by 
view,  review,  and  exceptions.  Waynesburg 
Borough's  North  Ward,  29  Pa.  Super.  Ct. 
525. 

20.  No  presumption  that  a  court  of 
quarter  sessions  did  not  exercise  the  judg- 
ment and  discretion  vested  In  It  by  the  con- 
stitution In  the  erection  of  election  districts 
arises  from  the  fact  that  It  adopted  the 
scheme  of  division  recommended  by  the 
petitioners.  Waynesburg  Borough's  North 
Ward,    2(9    Pa.    Super.    Ct.    525. 

21.  Not  necessary  to  set  forth  their 
angles    and    courses    In    addition.      Waynes- 
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Uesubmission  of  a  referendum  is  not  j^roper  where  the  original  was  fatally  de- 
fective,^* nor  will  it  be  made  merely  because  of  misdoing  even  though  criminal  at 
tlie  election/^  or  because  of  an  injurious  effect  upon  business  resulting  from  the 
vote.-'^ 

Xotice.^^ — Adequate  notice  must  be  given  the  voters  as  nearly  as  possible  in 
accordance  with  the  literal  terms  of  the  statutory  requirements,-*  which  generally 
fixes  the  length  of  time  and  number  of  publications,-^  and  in  this  respect  a  special 
law  unrepealed  prevails  over  a  later  general  one.^'*  The  duty  of  designating  the 
newspapers  in  which  notices  of  elections  are  tc  be  published  rests  by  charter  upon 
the  board  of  aldermen  of  New  York  City  and  not  upon  the  board  of  eleetions.^^ 

§  2.  Eligihtliiy  and  regist ration  of  elect ors.^-— The  right  of  suffrage  arises  and 
exists  under  the  constitutions  and  laws  of  the  several  states-'*"  which  may  put  lim.ita- 
tions  upon  it.'*  Qualifications  fixed  by  constitution  are  exchisive,'''^  and  diversity 
of  rights  between  legal  voters  cannot  arise  out  of  or  rest  upon  the  number  of  people 


burs'   Boroug-h's    North   "Ward,    29    Pa.    Super. 
Ct.    525. 

22.  Waynesburgr  Borough's  North  Ward, 
29    Pa.    Super.    Ct.    52&. 

23.  In  re  Timmerman,  51  Misc.  192,  100 
N.  Y.  S.  57. 

24.  An  objection  that  a  petition  for  the 
submission  of  local  option  questions  is  de- 
fective cannot  be  raised  on  a  motion  for 
resubmission,  as  there  can  be  no  resubmis- 
sion if  such  petition  is  defective.  In  re 
Cipperley.  50  Misc.   266.   100  N.   Y.  S.   473. 

25.  Aithougii  it  is  repreliensible  for  ladies 
to  serve  refreshments  consisting  of  coffee 
and  doughnuts  to  electors  on  election  day 
at  which  local  option  questions  are  submit- 
ted, and  if  ser\-ed  within  100  feet  of  the 
polls  might  subject  them  to  prosecution  for 
violation  oif  the  ele.ction  laws,  it  is  no  suf- 
ficient ground  for  a  resubmission  of  the 
que.'^tions  at  a  special  town  meeting.  In  re 
Cipperley.   50  Misc.    266.   100  N.  Y.   S.    473. 

26.  The  mere  fact  that  the  prohibition  of 
the  sale  of  liquor  will  injuriously  affect  the 
business  interests  of  a  locality  is  not  a 
ground  for  the  resubmission  of  the  local 
option  question.  In  re  Cipperley,  50  Misc. 
266.    100    N.    Y.    S.    473. 

27.  See   5    C.   L.    1066. 

2S.  Amos  Brown's  Estate  v.  West  Seattle 
[Wash.]  85  P.  854.  Publication  of  an  elec- 
tion notice  in  a  newspaper  widely  circulated 
In  a  city  and  largely  devoted  to  local  news, 
but  printed  in  another  city.  Is  a  sufficient 
publication  in  a  newspaper  "printed  and  pub- 
lished in  the  city"  where  no  newspaper 
actually  is  printed  in  such  city.  Amos 
Brown's  Estate  v.  West  Seattle  [Wash.]  85 
P.  854. 

29.  In  Missouri  notice  of  an  election  on 
the  local  option  issue  must  be  published  for 
28  days,  and  the  election  may  be  held  on 
any  day  within  10  days  after  the  last  pub- 
lication. The  election  being  held  on  Sept. 
6.  publication  on  Aug.  4th,  11th,  18th,  25th. 
and  Sept.  1st,  and  on  Aug.  3d,  10th,  17th, 
24th,  and  31st.  is  sufficient.  State  v.  Dob- 
bins, 116  Mo.  App.  29.  92  S.  W.  136.  Where 
the  ofRcial  journal  of  a  parish  is  published 
only  every  Saturday,  a  statute  requiring  that 
a  notice  of  election  "shall  be  published  for 
?,()  days  in  the  official  journal  of  the  parish" 
is  complied  with  if  the  notice  is  published 
In  the  official  journal  five  consecutive  Satur- 
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days  and  the  election  is  held  32  days  after 
the  first  publication.  Lower  Terrebonne  Re- 
fining &  Mfg.  Co.  V.  Police  Jury  of  Parish 
of    Terrebonne,    115    La.    1019,    40    So.    443. 

30.  Notices  of  a  local  option  election  post- 
ed in  conformity  to  the  local  option  law 
render  such  election  valid,  although  not 
posted  the  length  of  time  required  lay  iha 
Terrell  Election  Law.  Held  that  the  Ter- 
rell Election  Law  did  not  repeal  the  local 
option  law.  Parks  v.  State  [Tex.  Cr.  App.] 
96  S.  W.   328. 

31.  In  an  action  by  a  newspaper  to  re- 
cover compensation  for  a  published  notice 
under  designation  by  the  board  of  super- 
visors to  whose  authority  the  board  of  alder- 
men have  succeeded.  Standard  Pub.  Co. 
V.   New  York,  97  N.  Y.  S.   740. 

32.  See    5    C.    L.    1067. 

33.  Was  not  conferred  by  the  Fourteentli 
Amendment.  State  v.  Webber  [Minn.]  105 
N.    W.    490. 

34.  A  limitation  upon  the  right  of  suf- 
frage as  respects  naturalized  citizens  to 
such  as  are  admitted  to  citizenship  tliree 
months  precccllng  the  election  at  which  they 
tender  their  vote  Is  not  in  violation  of  the 
Fourteenth  Amendment  prohibiting  states 
from  abridging  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Constru- 
ing Const,  art.  7,  §  1,  as  amended  in  1895 
(Gen.  Laws,  1895,  p.  7,  c.  3).  State  v.  Web- 
ber [Minn.l  105  N.  W^.  490.  Individual  owner- 
ship in  property  and  payment  of  taxes  there- 
on qualifies  one,  though  by  error  the  prop- 
erty is  erroneonsly  assessed  to  the  owners 
as  a  firm.  Commonwealth  v.  Shrontz,  213 
Pa.  327,  62  A.  910.  All  common  owners  are 
thereby  qualified.  Id.  On  a  quo  warranto 
for  illegal  voting  without  having  paid  tax 
the  question  whether  the  tax  had  really 
been  paid  may  be  examined  beyond  the  re- 
ceipt or  other  evidence  proffered  to  the 
election  board.  Id.  Payment  of  poll  tax 
required.  Pace  v.  Raleigh,  140  N.  C.  65,  52 
S.    E>.    277. 

3.5.  In  Oregon  under  a  constitutional  pro- 
vision prescribing  the  qualifications  of  voters 
"at  all  elections  prescribed  by  law"  and 
"not  otherwise  provided  by  the  constitution." 
does  not  permit  the  legislature  to  add  to 
these  qualifications.  Requiring  payment  of 
the   poll   tax   as    a  qualification   violative   of 
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in  the  county  where  the  voter  happens  to  reside.^«  The  Soldiers'  Home  of  Missouri 
is  not  such  an  asylum,  supported  at  the  public  expense,  as  to  disfranchise  its  in- 
mates.^^  In  Wisconsin  women  are  fully  qualified  constitutional  electors  in  all 
school  niatters,^^  which  includes  the  right  to  vote  on  the  question  of  the  issuajice  of 
school  bonds.^®  Annexation  of  contiguous  territory  to  a  city  for  educational  pur- 
poses does  not  necessarily  carry  with  it  the  right  of  suffrage  in  school  matters.*" 

The  vote  of  a  qualified  elector  must  be  received,"  although  someone  else  has 
voted  previously  in  his  name,*^  and  a  refusal  by  an  election  board  to  permit  a  per- 
son to  vote  who  has  been  adjudged  legally  entitled  thereto  by  a  court  constitutes 
contempt.*^  The  right  to  vote  being  a  political  right,  equity  will  not  interfere  to 
protect  it.**     The  jurisdiction  to  adjudge  tlie  right  of  a  person  to  vote  is  statutory.*^ 

Residence*^  within  an  election  district  is  generally  one  of  the  requisites  of  the 


Const,  art.  2,  §  2.     Livesley  v.  Litchfield  [Or.] 
SC    P.    142. 

36.  People  V.  Ctiicag-o  Election  Com'rs 
[.111.]    77    N.    E.    321. 

37.  Hale   v.    Stimson    [Mo.]    95    S.    W.    885. 

38.  The  word  "electors"  in  Rev.  St.  1898, 
§  943,  did  not  mean  such  electors  only  as 
were  qualified  to  vote  at  all  elections,  but 
the  electors  qualified  by  law  to  vote  on  any 
g-iven  proposition.  Hall  v.  Madison  [Wis.] 
107   N.   W.   31. 

39.  Hall  v.  Madison  [Wisi]  107  N.  W. 
31.  The  Wisconsin  act  giving-  women  the 
right  to  vote  in  school  matters  is  con- 
stitutional. Construing  Rev.  St.  1898,  §  428a. 
Id. 

40.  The  inhabitants  of  contiguous  por- 
tions of  a  town  attached  to  a  city  for  the 
purpose  of  enabling  them  to  send  their 
children  to  the  city  .school  on  payment  of 
their  proportionate  .share  of  the  expenses 
were  not  entitled  thereby  to  vote  on  the 
question  of  the  issuance  of  school  bonds 
by  the  city.  Hall  v.  Madison  [Wis.]  107  N. 
W.   31. 

41.  When  a  person  legally  qualified  of- 
fers to  vote  the  inspectors  of  election  must 
receive  it.  People  v.  Doe,  109  App.  Div. 
670.    96    N.    T.    S.    389. 

42.  To  deprive  him  of  his  ballot  under 
such  circumstances  violates  Const,  art.  1, 
§  1,  providing  that  no  citizen  shall  be  de- 
prived of  his  rights  and  privileges  except 
by  the  law  of  the  land  or  the  judgment  of 
his  peers,  and  also  Const,  art.  2,  §  1,  pre- 
Bcribing  the  qiialifications  of  a  voter.  People 
V.    Doe,    109    App.    Div.    670,    96    N.   Y.    S.    389. 

43.  A  district  board  refusing  to  permit 
a  person  to  vote  presenting  a  certificate  of 
the  court  of  common  pleas  that  he  is  en- 
titled to  vote  constitutes  contempt  of  that 
court  under  Act  of  1905  (P.  D.  1905,  p. 
262).  In  re  Contempt  of  the  G-loucester 
Pleas    [N.    J.    Law]    64    A.    170. 

44.  Shoemaker  v.  Des  Moines  [Iowa]  105 
N.    W.    520. 

45.  Under  §  2  of  a  supplement  to  an  act 
regulating  elections  (P.  L.  1905,  p.  262).  the 
jurisdiction  of  the  court  of  common  pleas 
to  adjudge  whether  "a  person  registered"  is 
entitled  to  vote  is  complete  if  his  vote  has 
been  rejected  by  the  district  board  and  his 
name  appears  upon  the  register  delivered 
by  the  county  clerk  to  the  court  as  re- 
quired by  §  3  of  this  supplement.  In  re 
Contempt  of  the  Gloucester  Pleas  [N.  J. 
Law]    64    A.    170.     The    adjudications    by    the 


court  of  common  pleas  under  this  supple- 
ment supersedes  the  authority  previously 
vested  in  the  district  boards  by  §  25  of 
the  general  election  law  (P.  L.  1898,  p. 
249)  to  adjudge  a  registered  person's  right 
to    vote    in    a    certain,    district.     Id. 

46.  See  5  C.  L.  1067.  The  word  "residence" 
as  empiloj'ed  in  the  election  statutes  is 
synonymous  with  "home"  or  "domicile"  and 
means  a  fixed  or  permanent  abode  or  habita- 
tion to  which  the  party  when  absent  in- 
tends to  return.  State  v.  Savre  [Iowa]  105 
N.  W.  387.  As  between  the  place  where  one 
rooms  and  sleeps,  and  the  place  where  one 
eats  his  meals  without  other  facts  indicating 
the  contrary,  the  Jformer  must  be  regarded 
as  his  place  of  residence.     Id. 

NOTE.  Re.sidenoe  of  voters  who  are  not 
house-holders:  In  the  case  just  cited,  State 
V.  Savre  [Iowa]  105  N.  W.  387,  it  appeared 
that  defendant  Indicted  for  illegal  voting 
was  a  physician  who  slept  in  one  of  the 
rooms  of  a  suite  of  offices  occupied  by  him 
professionally.  Tliere  were  no  house-keep- 
ing equipments  in  the  rooms,  but  he  passed 
his  unoccupied  hours  there  in  large  part. 
His  meals  he  procured  at  restaurants  and 
boarding-houses,  and  as  a  usual  rule  he 
took  two  meals  each  day  at  a  place  in  the 
precinct  where  he  tendered  his  vote.  He 
purchased  meal  tickets  and  hence  was  not 
entirely  regular  in  his  patronage  of  this 
place,  and  he  did  not  remain  there  longer 
than  was  necessary  to  eat  his  meals.  He 
testified,  however,  that  he  regarded  this 
hoarding  house  as  his  residence,  and  had  al- 
ways voted  accordingly.  It  was  decided  that 
his  voting  residence  followed  the  place  where 
he  slept,  for  the  reason  that  though  his  in- 
tention was  otherwise,  the  place  of  his  resi- 
dence had  never  concurred  with  the  place  of 
his  Intention.  In  this  case  the  court  said: 
"The  word  residence  as  employed  in  the  elec- 
tion statutes  is  synonymous  with  home  or 
domicile  and  means  a  fixed  or  permanent 
abode  or  habitation  to  which  the  party,  when 
absent,  intends  to  return.  Vanderpoel  v. 
O'Hanlon,  53  Iowa,  246.  5  N.  W.  119,  36  Am. 
Rep.  216;  Sharp  v.  Mclntire,  23  Colo.  99,  46 
P.  115;  State  v.  Aldrich,  14  R.  I.  171;  Chase 
V.  Miller,  41  Pa.  403;  Hannon  v.  Grizzard,  89 
N.  C.  115.  As  said  in  the  case  first  cited, 
he  is  entitled  to  vote  only  in  the  county 
where  his  home  Is,  where  his  fixed  place  of 
residence  is  for  the  time  being,  and  such 
place  is  and  must  be  his  domicile  or  place 
of  abode,   as   distinguished   from  a   resider.ce 
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right  to  register  and  vote.*^     It  is  determined  from  the  acts  and  intentions  of  the 
person  himself.**     Inmates  of  public  institutions  may  establish  a  residence  there.*^ 


acquired    as    a    sojourner    for    business    pur  • 
posfs.  the  attainment  of  an  education,  or  any 
other     purpose     of    a     temporary     character. 
There    is   no   absolute   criterion    by   which    to 
determine    one's     place    of    residence.     Each 
case   must   depend   on   its   particular   facts   or 
circumstance.s.      Three     rules,     however,     are 
well  established:      (1)  That  a  man  must  have 
a  residence  or  domicile  somewhere;  (2)  when 
once  established,   it  remains  until  a  new  one 
is  acquired;  and  (3)  a  man  can  have  but  one 
domicile  at  a  time.     See  10  Am.  &  Eng.  Ency. 
of  Law    [2d     Ed.]    598.     Ordinarily   little   dif- 
ficulty   is    experienced     in    determining    the 
residence   of  a   man   with   a   family   for   it   is, 
save   in    exceptional   cases,   where   the   family 
live    or    have    their    home.     Brewer    v.    Lin- 
naeus,  36   Me.  428.      See  Schlawig  v.   De   Pey- 
ster,   83   Iowa,    324,   49   N.   W.   843,   32   Am.    St. 
Rep.      308,       13      L.      R.      A.       785.      But      the 
occupation   of  single   men  is  often  such  that 
they   are   seldom   at   the   same   place   for   any 
considerable  time.     And  in  determining  their 
domicile  it  is  of  the  utmost  importance  that 
the    few   be    so    construed   as    not    to    deprive 
them   of  the  right  to  exercise  the   privileges 
of  citizenship.     On   the   one  hand,   the   inten- 
tion alone  cannot  fix  the  place  of  abode,  nor, 
on  the  other,  can  conduct   in  stopping  for  a 
time    at    a    particular    locality.     One    cannot 
by  his  intention  alone  fix  his  dwelling  place, 
and    his   stay   may   be    for   a  temporary    pur- 
pose only.     As  observed  in  Cohen  v.  Daniels, 
25  Iowa,  88,  the  intentiop  and  the  acts  must 
concur.     This    was    lucidly    explained    in    an 
opinion  by  Wright,  C.  J.,   in  Hinds  v.  Hinds, 
1    Iowa,    36:     True    It    is    there    must    be    the 
fact  of  the  intent.     Now,  wliat  fact?     We  an- 
swer, the  act  of  abiding;  the  fact  of  a  dwell- 
ing;  a  habitation;  and  having  this  residence 
— having   an    abode — this    abode,    this    dwell- 
ing, then  if  the  intent  exists,  the  domicile  is 
perfect.     In    other    Words,    the    mere    intent, 
w^ithout  the  fact  of  residence  or  abiding,  can- 
not constitute  the  domicile.     Neither  can  the 
intent,  without  having  the  abode,   the  home, 
the   place   to  dwell,   constitute   the  residence. 
Residence,  as  there  used,  we  think,  has  ref- 
erence   to    the    fact   that    the   citizen    or   per- 
son   has   a   place    that,    to    use   an    expressive 
word,    is   called    'home,'    with    no   present   in- 
tention      of       removing       therefrom.         Not 
that       the       person       is       to       remain       con- 
tinuously    there,     in     order     to     retain     his 
residence     or    domicile,     but     if    absent      for 
a  long  or  short  time,  with  the  animus  rever- 
tendi,  the  domicile  still  continues.     See,  also, 
AVhitconib   v.   Whitcomb,   46    Iowa,   437;   Fitz- 
gerald  v.    Arel,    63    Iowa,    104,    16    N.    W.  .712, 
18    N.    W.    713,    50    Am.    Rep.    733;     State    v. 
Minnick,  15  Iowa,  123.      Mere  bodily  presence 
or  absence  cannot  have  controlling  effect   in 
determining  residence  when  once  established. 
Many    qualified    voters    spend    most    of    their 
time    in    pursuits    out    of    the    ward    or    even 
the    state.      Persons    who    travel    for   business 
or  pleasure  for  long  or  short  periods  do  not 
lose    their    residence    by    such    absence.     But 
bodily  presence  ordinarily  is  essential  in  ef- 
fecting   a    domicile    in    the    initiative.     One 
might  intend  to  dwell  in  a  place  as  his  per- 
manent  abode,   and   yet   never  see   it.     So   he 


might  dwell  there  without  thought  of  re- 
maining. In  neither  event  would  he  be  a 
resident  within  the  meaning  of  the  election 
laws.  There  must  be  the  act  of  abiding 
without  the  present  intent  of  removing  there- 
from. As  said  in  Story  on  Conflict  of  Laws, 
§  41,  there  must  be  to  constitute  residence 
'an  actual  home,  in  the  sense  of  having  no 
other  home,  whether  he  intends  to  reside 
there  permanently,  or  for  a  definite  or  in- 
definite length  of  time.'  The  vital  inquiry, 
then,  in  determining  the  residence  of  a  per- 
son always  is,  where  is  his  home,  the  home 
where  he  lives,  and  to  which  he  intends  to 
return  when  absent,  or  when  sick,  or  when 
his  present   engagement  ends? 

<'[IIIu.stratious]     *    *    *    In  Smith  v.  Thom- 
as   [Cal.]    52   P.    1079,   one   Phoebus   had   been 
a  wood  chopper   for   11   years,   but  whenever 
out    of   work    or    sick    he    returned    to    Neal's 
place,   in  Vasalia,  which  he  called  home,  and 
he   was   adjudged   a   resident   of  the   ward   in 
which    such    place    was    located    and    entitled 
to  vote  there.     In  Behrenmeyer  v.  Kreitz,  135 
111.   591,   26   N.   E.   704,   an  engineer  operating 
a   train   between    Quincj^    111.,    and   Hannibal, 
Mo.,    a    distance    of    about    20    miles,    usually 
started  from   Quincy  at  5   o'clock  p.  m.   each 
day  and  returned  the  next  morning.     He  was 
unmarried,    and    took   his   meals   at   a   board- 
ing   house    in    Quincy   and    had    his    washing 
done   there.     But   he   maintained   a   well   fur- 
nished room   over  a  drug  store  in  Hannibal, 
where    he    slept    and    which    he    claimed    as 
his    home,    and    his    vote    at    Quincy   was    de- 
nounced   as    illegal.     In    Robinson    v.    Brew- 
ster,   140    111.    64  9,    30    N.    E.    683,    33    Am.    St. 
Rep.    265,    one    Dwiggins    kept    store    in    the 
town  of  Ross,  where  he  did  all  his  business 
and  boarded  with  his  father,  who  lived  there. 
About  a  year  later  his  father  moved  to  Grant 
township,    and    Dwiggins    slept    most    of    the 
time  at  his  father's  home,  but  a  part  of  the 
time    at    the    hotel'  in    Ross.     Ordinarily    he 
took    breakfast    and    supper    at    his    father's, 
but    often    ate    at    the    hotel    or    a    boarding 
house,    kept    part    of   his    apparel    there,    and 
part    at    the    store,    and    was    town    clerk    of 
Ross.     The  court  held  that  his  residence  was 
in    the   town    of   Ross,    saying:      'He    retained 
his  business  in  the  town  of  Ross,  claimed  that 
as    his    residence    and    his    intention    was    to 
keep    his    residence    in    that    tOAvn.     The    in- 
tention of  a  party  has  an  important  bearing 
on  the  questioa  of  residence,  especially  where 
the  party  is  unmarried  and  has  no  family  as 
the  case  was  here.     So  long  as  he  remained 
in    the    town    of    Ross    engaged    in    his    busi- 
ness,   and    treated     that    as     his     perm.anent 
abode,    he    had    the    right    to    cast    his    vote 
in    that    town.'     See,    also.    Langhammer    v. 
Munter,  80  Md.  518,  31  A.  300.  27  L.  R.  A.  330. 
In  Warren  v.  Board  of  Registration.  72  Mich. 
398,   40   N.   W.   553,   2   L.   R.   A.   203,   it   appear- 
ed that  a  statute  had  been  in  force  50  years 
declaring  that  in   ward   elections   in   the  city 
of  Detroit  the  residence  of  the  elector     sliall 
be    in    the    ward    where    he    boards    or    t.akes 
his  regular  meals,'  and  was  then  omitted  from 
a  new  charter,  and  the  court  held  that  'usage 
for  so  long  a  period,  under  express  sanction 
of   law,    sliould   be   able   to   continue   without 
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Begistrat'ion^'^  is  frequently  made  a  voting  qualification'"  with  others/-  the  pur- 
pose being  tliat  the  registration  lists  shall  contain  only  the  names  of  qualified  elec- 
tors.^^  The  j^ermanent  registration  list  of  persons  exempt  from  the  educational 
test  in  Xorth  Carolina  does  not  dispense  with  precinct  registration  for  each  elec- 
tion.-''* Statutes  declaring  that  certain  evidence  shall  presumptively  authorize  the 
striking  of  a  name  from  the  registry  list  are  not  unconstitutional/''^  even  though 
applying  onlj'  to  a  part  of  a  state/"  but  a  provision  that  such  presumptive  evidence 
can  be  rebutted  only  by  tlie  evidence  of  the  elector  himself  orall}'  or  by  affidavit  is 
unconstitutional.^^  In  Maryland  the  list  may  be  purged  of  an  ineligible  name  by 
an  official  proceeding  founded  either  on  the  official  belief  of  a  sworn  officer  or  on  a 
voter's  oath'"'  showing  the  disqualifying  cause'^'  and  the  service  of  a  summons  at  the 


further  re-enactment  unless  the  legislative 
win  is  expressed  to  the  contrary.'  The  opin- 
ion inferentially  admits  that,  but  for  the 
statute,  a  different  conclusion  would  have 
been  readied.  In  Inhabitants  of  Abington  v. 
Inhabitants  of  North  Bridgeport,  23  Pick. 
I  Mass.]  170,  a  house  was  located  on  the  line 
between  two  towns,  and  the  question  to  be 
determined  was  in  which  did  a  pauper  reside. 
After  citing  English  decisions  to  the  same 
effect,  the  court,  speaking  through  Chief 
Justice  Shaw,  declared  that  'if  the  line  had 
divided  tlie  house  more  equally,  we  think, 
on  the  authorities,  that.  If  it  could  be  ascer- 
tained where  the  occupant  habitually  slept, 
tills  would  be  a  preponderating  circumstance, 
and,  in  tlie  absence  of  other  proof,  decisive.' 

47.  The  right  to  register  and  vote  depends 
upon  an  actual  residence  and  is  not  a  matter 
of  mere  choice.  People  v.  Ellenbogen,  99  N. 
T.  S.  897. 

4S.  Question  of  residence  must  be  deter- 
mined by  acts  and  intentions  of  the  party 
himself;  it  cannot  be  taken  from  inference, 
but  must  be  determined  solely  from  the  facts. 
Local  option  election.  Jackson  v.  Washing- 
ton,  3  Ohio  N.  P.   (N.   S.)   453. 

49.  Inmates  of  soldiers'  homes  may  estab- 
lisli  a  residence  for  the  purpose  of  voting 
where  the  home  Is  located.  Hale  v.  Stim- 
son  [Mo.]  95  S.  "W.  885.  Paupers  living  in 
an  infirmary  cannot  be  regarded  as  residing 
there  temporarilj',  but  the  precinct  in  which 
the  infirmary  is  located  is  the  precinct  of 
their  residence.  Jackson  v.  "Washington,  3 
Ohio   N.   P.    (N.    S.)    4  53. 

50.  See   5   C.  L.   1067. 

51.  So  in  North  Carolina,  hence  a  "ma- 
jority of  the  qualified  voters"  means  a  ma- 
jority of  tlie  registered  voters.  Clark  v. 
Statesville,   139  N.  C.  490,   52   S.   B.   52. 

52.  Payment  of  poll  tax  as  v/ell  as  regis- 
tration necessary.  Pace  v.  Raleigh,  140  N.  C. 
65,'  52   S.  E.  277. 

53.  People  v.  District  Ct.  [Colo.]  84  P.  694. 
."54.     Every    voter    is    required    to    register 

anew  at  each  election,  even  thougli  appear- 
ing on  the  permanent  registration  lists  of 
those  persons  exempt  from  educational  quali- 
fication because  they  or  their  lineal  ancestors 
were  voters  prior  to  1867.  Clark  v.  States- 
ville, 139  N.  C.  490,  52  S.  E.  52.  Under  Private 
Acts  1905,  p.  581,  c.  204,  §  15,  relating  to 
Robersonvllle  Graded  School  district,  copy- 
ing the  old  registration  books,  with  an  op- 
portunity to  register  to  such  as  do  not  ap- 
pear on  the  old  books,  would  seem  to  suffice. 
An  election  on  the  question  of  forming  a  new 


school  district  Is  not  invalid  in  North  Caro- 
lina because  no  new  registration  was  order- 
ed for  the  entire  electorate  of  the  new  dis- 
trict, the  registrar  having  copied  the  names 
of  persons  appearing  in  the  registry  books 
of  the  precincts  included  in  the  territory  into 
the  new  books  and  having  registered  per- 
sons whose  names  did  not  appear  in  the  old 
books.  Smith  v.  Pobersonville  Graded 
School  Trustees   [N.  C]   53  S.  E.   524. 

55.  Statute  providing  that  the  affidavit  of 
a  sworn  officer  stating  his  information,  and 
its  source,  of  the  nonresidence  of  a  registered 
elector  is  presumptive  evidence,  putting  elec- 
tor to  the  proof  of  his  residence  after  serv- 
ice personally  or  by  mail,  held  constitutional. 
In   re  Morgan.  99  N.  T.  S.  775. 

56.  Applying  only  to  the  Metropolitan 
election  districts  where  peculiar  conditions 
seem  to  require  especial  provisions.  In  re 
Morgan,    99    N.    Y.    S.    775. 

57.  In  re   Morgan,    99   N.  Y.   S.   775. 

5S.  An  officer  of  registration  can  take  ac- 
tion to  procure  the  purging  of  a  registered 
voter's  name  from  tlie  registry  only  under 
sanction  of  the  oath  of  a  voter  of  the  ward 
or  county,  or  under  his  own  belief  entertain- 
ed and  held  under  the  sanction  of  his  own 
official  oatli.  Carter  v.  Applegarth,  102  Md. 
336,  62  A.  710.  An  unsworn  list  of  "suspect- 
ed voters"  lianded  by  tlie  executive  of  a  party 
in  a  ward  to  his  party  member  of  the  board 
of  registers,  and  by  the  latter  presented  to 
the  board  but  averring  that  he  himself  had 
no  suspicions  as  to  the  nanies.  could  not 
swear  that  tliey  were  suspected  and  so  present- 
ed them  only  because  ordered  to  do  so  from 
political  headquarters,  is  not  a  sufficient  list 
under  Code  Pub.  Gen.  Laws,  art.  33,  §§  11, 
20,  and  21.  Carter  v.  Applegarth,  102  Md. 
336,    62    A.    710. 

59.  A  single  member  of  the  board  of  reg- 
istration cannot  require  the  board  to  place 
upon  the  list  of  suspects  any  registered 
voter  named  by  him  without  inquiry  into 
the  grounds  of  suspicion  or  belief  as  to  the 
disqualifying  cause.  Wilson  v.  Carter  [Md.] 
63  A.  369.  A  list  originating  with  a  person 
not  a  member  of  the  board,  not  sworn,  not 
even  appearing  as  a  voter  of  the  ward, 
handed  privately  to  an  officer  of  the  board, 
who  filed  it  himself  a  few  minutes  before 
the  close  of  the  last  session  of  the  registry 
board,  giving  as  the  sole  cause  of  suspicion 
of  the  person  in  question  that  his  place  of 
residence  had  been  burned,  is  not  a  suffi- 
cient list  of  suspected  persons  under  Code 
Pub.    Gen.    Laws    1904,    art.    33,    §    26.     Id. 


7  Cm-.  Law. 


ELECTIONS  §  3. 


12Z7 


"suspect's"'  place  of  residence.^"  In  Colorado  such  names  should  be  omitted  in 
copying  the  lists  for  election  officers.*'^ 

The  registry  list  being  a  public  record^-  may  be  inspected  and  copied  by  a  voter"* 
under  reasonable  regulations.''* 

§  3.  Kominations  by  convention  or  petition.  Conventions  and  nominations.^^ 
■ — The  power  and  duty  of  calling  caucuses^^  and  making  nominations"'  is  now  large- 
ly statutory.  Irregularities  in  making  and  certifying  nominations''®  will  not  affect 
the  validity  of  an  official  ballot  after  it  has  been  voted,  in  the  absence  of  objections 
to  the  nominations  or  certificates  duly  presented/^  or  unless  defeating  the  will  of 
the  majority  of  voters.^"  A  nominating  convention  reassembled  after  the  time  for 
filing  original  nominations  or  nominations  to  fill  vacancies  caused  by  declinations 
had  expired  is  functus  officio.''^ 

Petitions.''^ — Who  may  sign'^'  and  how  many  signatures  are  necessarv  to  a  pe- 
tition for  nomination^*  is  regiilated  by  statute.     Petitions  must  be  certain- as  to  the 


CO.  Under  Code  Pub.  Gen.  Laws  1904,  art. 
33,  §  24,  summons  left  at  his  place  of  resi- 
dence is  a  sufficient  service  thereof.  Car- 
ter   V.    Applegarth,    102    Md.    336,    62    A.    710. 

61.  People  V.  District  Ct.  [Colo.]  84  P. 
694. 


g-arded  in  determining-  the  validity  of  a  sud- 
scQuent  election  if  it  plainly  appears  that 
the  -unll  of  a  majority  of  the  electors  is  fair- 
ly expressed  by  their  ballots.  Attorney-Gen- 
eral V.  Campbell  [Mass.]  78  X.  E.  133.  The 
failure    of   a    political    committee    to    issue    a 


62.     As    filed    with    the    county    board    of    call  for  a  caucus  to  make  nominations  to  fill 
elections.     Higgins  v.  Lockwood   [N.  J.  Law]  |  a  vacancy   by  a  special   election   pursuant   to 

a  precept  by  the  governor  is  an  irregularity, 


64    A.    1S4 

63.  Mandamus  will  lie  to  compel  such  per- 
mission. Higgins  V.  Lockwood  [N.  J.  Law] 
64  A.  184.  Tliat  the  names  are  very  numer- 
ous, or  that  unlawful  alterations  miglit  be 
made,  or  that  the  voter  has  no  right  to 
challenge,  which  was  the  only  disclosed  pur- 
pose for  the  inspection  of  the  lists,  is  no 
ground   for  denying   him   Iiis  right.      Id. 

64.  Higgins  v.  Lockwood  [N.  J.  Law]  64 
A.  ]S4.  Must  be  between  hours  of  9  A.  M. 
and  5  P.  M.  at  times  when  the  boards  of 
elections  are  not  vising  the   books  and   must 


but  where  the  nominations  made  by  the  reg- 
ular caucus  in  session  when  the  precept  was 
issued  goes  unchallenged  until  after  the 
elections,  such  irregularity  did  not  invalidate 
the   election.     Id. 

71.  In  re  Halpin,  108  App.  Div.  271,  95  N. 
Y.    S.    611. 

72.  See    5   C.   L.    1068. 

73.  A  person,  although  having  partici- 
pated in  a  party  primary,  may  tliereafter 
sign  a  petition  for  the  nomination  of  an  in- 
dependent    candidate.     In     re     Herman,     lOS 


ray    for    special    guards    engaged    to    protect  i  App.  Div.  335,  96  N.  Y.  S.  144.     An  unregister- 


tl;e    lists.      Id. 

65.  See  5  C.  L.  1068. 

66.  Under  Pub.  Laws  1902.  p.  35,  e.  1078, 
§  14,  the  board  of  canvassers  of  the  City  of 
Providence  had  no  power  to  call  a  supple- 
mentary caucus  where  the  prior  caucus  fail- 
ed to  make  any  valid  nominations  owing  to 
misconduct  in  the  performance  of  its  func- 
tions, hence  mandamus  to  compel  it  to  issue 
the  call  was  denied.  Greenough  v.  Whiteley 
[R.    I.]    62    A.    213. 

67.  In  South  Dakota  nominations  for 
cniinty  officers  on  party  tickets  must  be  made 
by  the  regular  county  convention  of  such 
party.  Rev.  Pol.  Code  §  810,  providing  that 
nominations  for  county  commissioners  be 
made  by  district  conventions  rather  than 
county  conventions,  repealed  by  the  Caucus 
Law,  Laws  1905,  p.  145,  c.  107.  State  v.  Rex- 
ford    [S.   D.]    109   N.   W.    216. 

68.  Nomination  made  at  a  time  other 
than  the  law  specified,  placed  upon  the  of- 
ficial ballot  and  such  nominee  elected.  Kulp 
V.  Railey  [Tex.]  13  Tex.  Ct.  Rep.  1009,  89  S. 
W.    957. 

CO.  Attorney  General  v.  Campbell  [Mass.] 
78   N.   E.   133. 

70.  While  the  provisions  as  to  holding 
caucuses  for  the  nomination  of  candidates 
and  as  to  the  filing  of  nomination  papers 
are  binding  upon  the  officers  for  whose  guid- 
ance  they   are   intended,   they   may   be    disre- 


ed  voter  may  sign.  Although  statute  uses 
words  "voter"  and  "legally  qualified  voter 
or  elector."  Id.  Unregistered  electors  sub- 
scriliing  a  certificate  before  the  time  for 
registration  had  expired  had  the  necessary 
qualifications  to  join  in  an  independent 
nomination,  but  not  if  the  time  for  registra- 
tion had  passed  under  an  election  law  re- 
quiring a  subscriber  to  swear  that  he  in- 
tends in  good  faith  to  support  at  the  polls 
the  candidate  whom  he  seeks  to  nominate. 
In  re  Horan,  108  App.  Div.  269,  95  N.  Y.  S. 
607.  In  the  cities  of  Providence,  Pawtucket, 
and  Newport,  signing  one  nomination  paper 
is  not  a  disqualification  for  signing  the 
nomination  papers  for  a  different  office  and 
a  candidate  representing  a  different  political 
principle.  In  these  cities  an  elector  may  sign 
the  nomination  papers  for  a  prohibition  can- 
didate for  governor,  a  socialist  candidate  for 
the  legislature,  and  a  "Good  Government" 
candidate  for  a  municipal  office,  all  of  whom 
are  to  be  voted  for  at  the  same  election. 
Attorney  General  v.  Rowe  [R.  I.]  62  A.  117. 
74.  In  New  York  the  assembly  and  alder- 
manic  districts  being  coterminous  the  certif- 
icate of  nomination  of  an  independent  can- 
didate for  the  office  of  alderman  requires 
by  analogy  the  same  number  of  names  as 
the  certificate  of  an  assemblyman,  namely 
500.  Must  be  subscribed  and  verified  by  500 
electors.     In    re    Gulotta,    108    App.    Div.    278, 
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term  for  which  a  candidate  is  running/'  and  a  petition  void  for  uncertainty  cannot 
be  legalized  by  amendment  after  the  time  for  filing  has  expired,'"  nor  can  the  board 
of  elections  arbitrarily  designate  for  which  of  several  terms  a  candidate  is  rnnnmg.'' 

Certificates  and  declination  and  vacancies.'^— \\\\o  is  to  execute  certificates  of 
nomination  is  entirely  regulated  by  law/^  Statutes  prescribing  the  time  within 
which  a  certificate  must  be  filed  are  mandatory.'^"  The  declaration  of  the  signers 
intention  to  support  the  nominee  at  the  polls  required  in  Xew  York  may  appear  on 
the  last  sheet  of  the  certificate  only/^  and  in  that  state  signers  may  take  the  oath 
of  support  and  acknowledge  their  signatures  before  one  of  the  candidates  for  office.^- 
A  board  of  elections  must  recognize  a  certificate  of  nomination  unless  the  evidence 
shows  that  it  was  not  properly  executed.®^  The  revocation  of  a  certificate  of  nomina- 
tion issued  pursuant  to  a  priman^  election  dates  back  to  the  primary  and  leaves  the 
candidate  as  if  no  certificate  had  ever  been  issued  to  him/^  even  though  he  appeals 
from  the  action  of  the  party  committee.^^ 

Contests  and  disputes. ^^—^iaintes  setting  the  last  day  for  filing  certificates  as 
the  time  by  which  all  final  orders  on  nominating  petitions  must  have  been  made  are 
directory  onlv,^'  hence  the  board  of  elections  could  hear  ajid  determine  objections 
to  petitions  after  the  time  specified  when,  although  acting  diligently,  it  could  not 
have  done  so  sooner.^^  On  application  for  mandamus  to  compel  the  issuance  of  a 
certificate  of  nomination  the  court  will  consider  only  the  right  of  the  applicant  to 
the  certificate.^* 

§  4.  Official  halloi.^^ — To  entitle  a  candidate  to  a  place  on  the  official  ballot 
the  certificate  of  nomination  must  comply  with  all  the  legal  requirements.''^  The 
fact  of  a  nomination,  duly  made,  coming  regularly  to  the  knowledge  of  the  proper 
officer,  it  becomes  his  duty  to  place  the  name  of  the  nominee  on  the  official  ballot.^- 


P5  N.  Y.  S.  616.  A  candidate  for  alderman 
of  the  city  of  New  York  does  not  require 
ip.ore  than  100  names.  In  re  Herman,  lOS 
App.  Div.  S35,  96  N.  Y.  S.  144.  A  justice  of 
the  municipal  court  being  a  municipal  of- 
ficer mav  be  nominated  by   500   electors.     Id. 

75.  Must  specify  the  term  for  which  the 
nomination  is  made,  when  there  are  to  be 
elections  to  the  same  office  for  different 
terms.  Remster  v.  Sullivan  [Ind.  App.]  75 
N.  E.  860.  Where  members  of  a  board  are 
to  be  elected  for  different  terms,  petitions 
of  nomination  not  specifying  the  term  for 
which  their  candidates  are  nominated ,  are 
void  for  uncertainty.  Five  members  of  a 
school  board  to  be  elected,  the  terms  of 
some  of  whom  are  to  begin  two  years  later 
than   of   others.      Id. 

76.  Pleading  failing  to  allege  that  the 
designation  by  a  candidate  of  the  term  for 
which  he  is  running  was  made  within  the 
statutory  time  for  filing  the  petition  is  de- 
fective. Remster  v.  Sullivan  [Ind.  App.]  75 
N.   E.   S60. 

77.  Six  out  of  thirteen  candidates  having 
failed  to  designate  for  which  of  two  terms 
of  office  they  propose  to  run.  Remster  v. 
Sullivan  [Ind.  App.]   75  N.  E.  860. 

7S.      See  5  C.  L.  4068. 

70.  The  chairman  and  secretary  of  a 
nominating  convention  are  the  proper  officers 
to  execute  certificates  of  nomination  made 
by  a  convention  under  Rev.  St.  1906,  §  2966- 
18      State  v.  Jones   [Ohio]   78  N.   B.   505. 

80.  Laws  1896,  p.  927,  c.  909,  §§  58,  59 
construed.  In  re  Halpin,  108  App.  Div.  271, 
95  N.  Y.  S.   611. 


81.  Of  a  certificate  composed  of  several 
slieets  firmly  fastened  together.  Election 
law.  Laws  1896,  p.  925,  c.  909,  §  57.  Several 
sheets  firmly  bound  together  constitute  but 
one  paper  within  the  law.  In  re  Bulger, 
48  Misc.   584,   97  N.  Y.   S.   232. 

82.  Certificates  of  nomination  are  not  ren- 
dered defective  because  some  of  the  signers 
took  the  oath  and  acknowledgment  before 
notaries  who  were  candidates  for  office.  In 
re  Bulger,   48   Misc.   584,   97  N.  Y.   S.   232. 

S3.  As  it  did  not  appear  before  the  board 
of  elections  by  evidence  satisfactory  to  the 
court  that  the  certificate  was  not  signed  as 
required  by  statute,  the  court  will  direct  the 
board  to  recognize  such  certificate.  In  re 
Levine,  96  N.  Y.  S.  340. 

84,  85.  Eversole  v.  Holliday  [Ky.]  96  S. 
W.    590. 

86.  See   5   C.  L.    1068. 

87,  88.  In  re  Herman,  108  App.  Div.  335, 
96  N.  Y.  S.  144. 

89.  Upon  an  application  for  mandamus 
to  compel  the  secretary  of  a  convention  to 
issue  a  certificate  of  nomination  the  court 
will  consider  only  the  right  of  the  applicant 
to  the  certificate,  leaving  all  questions  as  to 
the  validity  of  the  claims  of  rival  candidates 
to  be  the  nominee  of  a  party  to  be  deter- 
mined by  the  election  board.  State  v.  Jones 
[Ohio]    78  N.   E.   505. 

«)0.     See  5  C.  L.   1069. 

91.  A  certificate  of  nomination  signed  by 
less 'than  2,000  qualified  voters  did  not  en- 
title the  candidate  to  a  place  on^the^  *if^?J^! 
[ballot  for  any  purpose.     '  ^'^   '"'  t-.„,.^^ 


In  re  Official  Ballot 
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In  Kentucky  independent  candidates  are  entitled  on  request  to  be  placed  in  one 
colmnn  under  one  party  device/''  and  a  candidate  by  petition  may  select  his  own 
picture  as  a  device  under  which  he  will  run  on  the  ballot,"*  and  need  not  designate 
the  name  or  title  of  the  party  or  principle  which  he  represents.^^  The  rule  in  that 
state  that  candidates  shall  be  placed  on  the  ballot  in  the  order  of  the  importance 
of  their  office  does  not  apply  to  a  single  independent  candidate  nominated  by  peti- 
tion,°^  and  a  candidate  whose  certificate  of  nomination  by  a  party  has  been  annulled 
by  the  latter  may  have  his  name  placed  on  the  ballot  by  petition  without  a  request 
to  the  county  clerk  that  his  name  be  printed  as  nominated  by  petition.^^  Wliether 
candidates  for  county  and  mimicipal  offices  may  be  printed  on  the  same  ballot  de^ 
pends  on  the  statutes.''*  Objections  going  to  the  right  of  a  ticket  on  the  official 
ballot  must  generally  be  made  before  election."^  The  absence  of  a  party  emblem, 
to  which  no  timeh'  objection  was  made,  will  not  invalidate  a  ballot. ^''^ 

Questions  submitted  must  be  printed  on  the  regular  ballot  acccording  to  the 
laws  of  Illinois.^  They  must  appear  in  the  place  prescribed  by  statute,-  and  when 
so  required  be  properly  designated  by  caption  and  nimiber^  and  1)e  stated  in  a  clear, 
unambiguous  manner*  so  as  to  give  notice  of  the  issue  involved,^  which  should  be 


for  General  Election  of  November  [Minn.] 
109    N.    W.    1. 

»2.  Shines  v.  Hamilton  [Miss.]  .39  So.  1008. 
Placing-  a  nominee's  name  on  the  official  bal- 
lot "tt'ithout  the  written  request  of  one  of  the 
candidates  so  nominated,  or  of  a  qualified 
voter  statins:  under  oath  that  he  •was  a 
member  of  the  nominating-  body  or  partici- 
pated in  the  primary  election,  was  not  im- 
proper.    Id. 

93.  Browning  v.  Lovett  [Ky.]  94  S.  W.  661. 

94.  95.  93.  Eversole  v.  Holliday  [Ky.]  96 
S.    "U'.    590. 

■  97.  Under  Ky.  St.  1903.  5  14.=i4.  declaring 
that  where  a  candidate  is  nominated  both  bj' 
a  party  and  by  petition,  his  name  shall  be 
printed  with  the  party  ticket,  unless  he 
especially  requests  that  it  be  printed  as 
nominated  by  petition.  Eversole  v.  Holliday 
[Ky.]    96   S.   W.   590. 

98.  In  Kentucky  in  cities  of  the  sixth 
class  in  which  registration  is  required  and 
■which  constitutes  an  election  precinct.  Cope 
V.  Cardwell  [Ky.]  93  S.  V\^  3.  Failure  to 
provide  separate  ballots  for  municipal  and 
county   candidates    held    not   fatal.      Id. 

99.  Where  the  statute  provides  that  ques- 
tions as  to  whether  a  party  actually  exists 
is  entitled  to  a  place  on  the  official  ballot 
and  to  a  circle  whereby  the  entire  ticket  may 
be  voted  by  one  mark  may  be  raised  by 
filing  objections  to  the  certificate  of  nomi- 
nations, the  failure  to  file  such  objections 
in  time  precludes  taking  advantage  of  such 
defects  by  objecting  to  tiie  counting  of  th<> 
ballots  so  marked.  Ogg  v.  Glover  [Kan.] 
83    P.    1039. 

90a.     Ogg  V.   Glover   [Kan.]    83   P.    1039. 

1.  The  question  of  the  extension  of  the 
Torrens  Land  title  system  must  be  submitted 
by  being  printed  on  the  regular  ballot,  and 
submission  by  being  printed  on  a  special 
ballot  is  fatal  thereto.  Harvey  v.  Cook 
County    [111.]    77   N.    E.   424. 

2.  Law  requiring  question  to  be  printed 
at  the  top  is  not  substantially  complied  with 
by  printing  It  in  the  second  place.  Harvey 
V.   Cook  County    [111.]    77   N.   E.  424. 

3.  Evidence  held  to  show  that  voters  were 


'  not  misled  by  the  method  of  submission  of 
j  the  questions  (In  re  Cipperley,  50  Misc.  266, 
'  100  N.  Y.  S.  473),  nor  by  a  failure  to  number 
I  the  propositions  submitted  from  one  to  four 
j  inclusive,  especially  where  such  numbering 
would  tend  to  confuse  the  voter  (In  re 
Merow,  112  App.  Div.  562,  99  N.  Y.  S.  9). 
In  the  submission  of  the  local  option  ques- 
tions under  the  Liquor  Tax  Law,  Laws  1896. 
p.  57,  c.  112,  §  16,  it  is  not  necessary  that 
they  be  numbered  1,  2,  3  and  4  as  they  are 
in  the  law,  but  may  be  given  any  four  con- 
secutive numbers  appropriate  to  their  se- 
quence in  the  questions  submitted  to  popular 
vote,  as  when  coming  after  seven  constitu- 
tional questions  submitted  they  were  num- 
bered 8,  9,  10  and  11  on  the  voting  machine 
(In  re  Cipperley,  50  Misc.  ,266,  100  N.  Y.  S. 
473),  or  although  preceded  by  constitutional 
amendments  numbered  from  one  to  seven 
may  be  numbered  from  one  to  four  exactly 
as  they  appear  in  §  16.  Such  an  arrange- 
mi-nt  held  not  confusing  in  spite  of  twenty- 
eight  afficlavits  of  voters  that  they  had  been 
confused  where  fifteen  of  them  were  Italians 
largely  under  the  influence  of  one  man.  In 
re  V\^ebster,  50  Misc.  253,  100  N.  Y.  S.  508. 
Election  Laws,  art.  1,  §  6,  requiring  amend- 
ments and  questions  submitted  to  popular 
vote  to  be  separately  and  consecutively  num- 
bered, does  not  apply  to  the  submission  of 
local  option  questions  under  the  liquor  tax 
law,  but  such  questions  are  covered  by  Elec- 
tion Laws,  §  82,  requiring  amendments  and 
questions  to  be  separately  numbered  and 
printed.  Id.  Tlie  submission  of  a  local  op- 
tion question  is  not  invalidated  in  New  York 
by  the  failure  to  print  a  caption  to  it.  In 
re   Merow,    112    App.    Div.    562.    99   N.    Y.    S.    9. 

4.  Ballot  as  printed  held  ambiguous  and 
providing  no  clear  way  of  voting  against 
the  proposition  submitted.  Harvey  v.  Cook 
County   [111.]    77   N.   E.   424. 

5.  A  ballot  squarely  submitting  the  issue 
as  to  the  advisability  of  issuing  bonds  to  an 
amount  necessary  to  purchase  a  waterworks 
system  without  specifying  the  amount  is  not 
on  that  account  objectionable  in  the  absence 
of  any  statutory  provision  as  to  the  form  of 
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single.^  A  law  stating  obscurely  how  a  question  of  public  policy  sliould  appear  on 
the  ballot  will  be  construed  according  to  its  obvious  intent/  In  submitting  a  propo- 
sition for  acquiring  a  lighting  system  by  a  village  reference  to  the  means  of  operat- 
ing it  are  unnecessarj^/  and  hence  are  harmless  though  providing  for  more  than 
one  means.^ 

'  Use  of  party  name.^° — Provision  is  generally  made  to  protect  a  party  in  the  ex- 
clusive use  of  its  party  name  or  device,"  and  against  misleading  similarity  of 
names.^^  In  New  York  any  body  of  independent  voters,  acting  in  unison,  may  have 
their  candidates  appear  under  one  title  and  emblem  on  the  official  ballot.^^  A  local 
political  party  in  Kansas  is  entitled  to  the  same  party  privileges  as  a  general  organi- 
zation.'^^ "When  a  ncAv  district  is  created  by  division  by  the  court  in  Penns^dvania,  it 
will  appoint  the  election  board. ^^ 

§  5.  Primary  eZec/w?i.s.^*'— Primary  election  laws  are  not  contrar}'  to  public 
polic}^^^  and  in  the  absence  of  constitutional  inhibitions  a  legislature  has  inherent 
authority  to  enact  them^*  subject  to  such  restrictions  as  attend  other  enactments,^® 


the  ballot,  especially  where  through  official 
notices  the  voter  was  informed  approxi- 
matelj'-  of  the  amount  of  such  a  bond  issue. 
Dick    V.    Scarborough     [S.    C]     53    S.    E.     86. 

e.  A  proposition  submitting  the  advis- 
ability of  constructing  more  tlian  one  public 
building  of  the  same  general  character  and 
purchasing  the  necessary  land  is  not  ob- 
jectionable as  containing  more  than  one 
proposition.  Question  submitting  advis- 
ability of  buying  land  and  building  a  fire 
engine  house  in  one  locality  and  building 
another  fire  engine  house  in  a  different  lo- 
cality.    Linn  v.  Omaha  [Neb.]   107  N.  W.  983. 

7.  Statute  providing  that  the  ballot  should 
contain  the  words  "for  the  small  stock  law" 
and  "against  said  law."  Later  phrase  inter- 
preted to  mean  "against  the  small  stock 
law."  Wright  v.  Cunningham,  115  Tenn.  445, 
91  S.  W.  293. 

S.     Everett  v,  Potsdam,  98  N.  T.  S.  963. 

9.  Submitting  'a  proposition  authorizing 
the  operation  of  the  system  by  water  power, 
steam  power,  electric  current,  or  a  combina- 
tion of  these,  does  not  violate  Election  Law, 
§  82,  requiring  different  propositions  to  be 
separately  numbered  and  printed.  Everett  v. 
Potsdam,    98   N.   Y.    S.    963. 

10.  See   5   C.   L.    1069. 

H.  In  re  Social  Democratic  Party,  182 
N.  Y.  442,  73  N.  B.  415.  Where  a  national 
party  ticket  went  under  the  name  of  the 
"Socialist  Party"  but  the  state  ticket  of  the 
same  party  used  the  name^  "Social  Demo- 
cratic Party,"  refusing  to  conform  to  the 
national  party's  device,  it  was  held  to  be  an 
infraction  of  the  rights  of  the  democratic 
party  to  the  exclusive  use  of  its  name,  being 
conducive  of  deception  and  the  courts  will 
compel  a  change  in  conformity  to  the  na- 
tional party  name.     Id. 

13.  Nominations  of  candidates  under  the 
names  "Independent  Republican  Party"  and 
"Independent  Democratic  Party,"  which  can- 
didates were  the  same  on  both  tickets  and 
were  already  on  the  ballots  under  the  party 
name  of  "Union  Labor  Party."  Partridge  v. 
Devoto   [Cal.]   82  P.  775. 

In  determining  wliether  or  not  a  name  is 
liltely  to  mislead  the  public  the  court  may 
consider  matters  of  public  and  common 
knowledge,   such  as  the  existence  of  the  old 


parties  and  their  respective  names  in  com- 
mon use,  the  recent  formation  of  a  new  party 
known  by  the  name  adopted  in  the  certificate 
or  the  absence  of  such  organization,  and 
from  all  the  circumstances  thus  known  may 
consider  the  probability  of  deception  by  the 
designation  adopted.  Partridge  v.  Devoto 
[Cal.]    82   P.    775. 

13.  The  persons  composing  a  body  of  in- 
dependent voters  entertaining  the  same  po- 
litical views,  appearing  to  be  acting  in  liar- 
mcny,  desiring  to  nominate  a  complete  ticket 
of  candidates,  and  executing  certificates,  nre 
to  be  regarded  as  one  "independent  body" 
entitled  to  have  their  candidates  appear  un- 
der one  title  and  emblem  on  the  official  bal- 
lot. In  re  Wise,  108  App.  Div.  52,  95  N.  Y.  S. 
843. 

14.  A  political  party  having  only  a  local 
organization  may  nominate  a  ticket  for  city 
offices  by  a  convention,  primary  election,  or 
caucus,  and  have  it  placed  upon  the  officinl 
ballot  so  that  it  may  be  voted  for  by  a  single 
cross  mark  made  in  a  circle  at  the  head  of 
the  ticket.     Ogg  v.  Glover  [Kan.]   83  P.   1039. 

l.j.  V^'^aynesburg  Borougli's  North  VA'ard, 
29  Pa.   Super.  Ct.   525. 

16.  See  5  C.  L.  1069. 

17.  Kenneweg  v.  Allegany  County  Com'rs, 
102  Md.   119,   62  A.   249. 

18.  Const,  art.  3,  §  42,  providing  that  tlie 
general  assembly  shall  pass  laws  for  the 
preservation  of  the  purity  of  the  elections, 
does  not  confer  power  to  pass  such  a  law, 
but  is  a  mandate  to  execute  a  power  al- 
readv  existing.  Kenneweg  v.  Allegany 
County  Com'rs.  102  Md.  119.  62  A.  249.  The 
Primary  Election  Law  of  1903  of  New  Jersey 
and  its  supplement  are  constitutional.  State 
V.  Johnson  [N.  J.  Law]  63  A.  12,  following 
Hopper  V.   Stack,    69   N.   J.   Law   562,   56  A.    1. 

19.  A  primary  election  law.  which  thougla 
general  In  terms,  in  effect  and  by  intendment 
will  apply  to  but  one  county  in  a  state,  is 
objectionable  as  special  legislation.  Making 
the  law  or  parts  of  it  applicable  nri^-  t.i 
counties  with  a  population  of  over  125,000. 
People  V.  Chicago  Election  Com'rs  [111.]  77 
N.  E.  321.  A  primary  law  leaving  it  to  the 
county  central  committee  to  determine 
whether  a  candidate  shall  be  nominated  by 
the  voters  at  the   primaries  or  by   delegates 
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and  23reserving  the  equality  of  rights  and  freedom  of  voters.^"  Sncli  laws  cannot 
add  to  the  constitutional  qualifications  for  oflfice.^^  Eequiring  candidates  for  j^ri- 
mary  nominations  to  pay  a  fee  to  defray  the  expenses  of  the  election  is  not  impos- 
ing an  additional  qualification--  nor  an  unreasonable  regiilation,-^  nor  is  it  imposin'--- 
a  tax  not  uniform  or  equaP'*  even  though  not  requiring  a  fee  from  those  expected 
to  serve  without  compensation,^^  but  requiring  a  fee  arbitrarily  without  regard  to 
services  rendered  to  candidate-®  or  to  the  expenses  of  the  election  is  illegal  and 
void.^^  This  is  true  even  though  a  candidate  might  be  nominated  without  payment 
of  tlic  fee  by  ha\^ng  the  voter  write  his  name  into  the  ballot.^*  Eequiring  a' party 
to  possess  a  certain  numerical  strength  to  entitle  it  to  the  privileges  of  a  primary 
election  is  a  proper  regulation.^^  likewise  prescribing  different  days  for  holding  the 


chosen  at  such  primaries  and  also  whether 
candidfites  shall  be  nominated  by  a  majoiity 
or  plurality  vote  is  an  unconstitutional  dele- 
gation of  legislative  authority.  Primary 
Election  Law  §  6.  Id.  Section  2  of  the  Pri- 
mary Election  Law  seeking  to  amend  the 
Ballot  Law  by  changing  the  time  in  which 
a  petition  of  nomination  may  be  filed  and 
confining  the  right  to  certain  parties  is  void 
as  being  in  violation  of  Const,  art.  4,  §  13, 
prohibiting  the  nmendin;?  of  a  law  I»y  refer- 
euee  to  its  title  only.  Id.  Section  33  of  the 
Primary  Election  Supplement  does  not  vio- 
late the  constitutional  interdict  against  leg- 
islation by  reference  to  an  existing  law  be- 
cause it  makes  §  193  of  the  act  to  regulate 
elections,  whereby  it  is  made  a  misdemeanor 
to  carry  intoxicating  liquors  into  a  polling 
place,  applicable  to  primary  elections.  State 
V.  Johnson  [N.  J.  Law]  63  A.  12.  Provisions 
relating  to  the  form  and  makeup  of  the  offi- 
cial ballot  used  at  general  elections  is  not 
'tvitliin  the  .seope  and  title  of  the  primary 
election  law  of  Nebraska  and  hence  were 
void.  State  v.  Drexel  [Neb.]  10.5  N.  W.  174. 
Section  33  of  the  Primary  Election  Law  Sup- 
plement making  §  193  of  the  general  election 
la'w.  whicli  makes  taking  liquor  into  a  poll- 
ing place  a  misdemeanor,  applicable  to  the 
primaries,  is  within  the  scope  of  its  title. 
State  V.  Johnson  fN.  J.  Law]  63  A.  12.  Hence 
an  indictment  for  the  offense  described  in 
§  193  found  under  §  33  of  the  primary  law 
is  valid.  Id.  The  provisions  amendatory 
of  the  general  registration  laws  contained 
in  the  primary  election  law  of  Nebraska  are 
void"  as  not  being  comprehended  within  the 
title  of  the  act.  Sess.  Laws  1905,  c.  66,  p.  325. 
State  v.   Drexel    [Neb.]    105   N.   W.   174. 

20.  A  provision  that  a  primary  law  is  to 
apply  to  a  particular  party  in  a  county  hav- 
ing a  stated  population  only  in  case  it  casts 
2X)  per  cent,  of  the  couny  vote  at  the  last 
preceding  presidential  election,  but  does  ap- 
ply to  any  party  in  any  other  county  hav- 
ing cast  lb  per  cent,  of  the  total  vote  of  the 
state.  Is  void  as  special  legislation  and  as 
interfering  with  freedom  and  equality  of 
voters  in  different  counties.  People  v.  Chi- 
cago Election  Com'rs  [111.]  77  N.  E.  321.  The 
Primary  Election  Law  violates  the  freedom 
and  equality  of  the  ballot  by  making  differ- 
ent provisions  for  voting  at  primary  elec- 
tions for  voters  within  Cook  county  and 
voters   In   the   rest  of  the   state.     Id. 

21.  Primary  Election  Law  §  58.  restrict- 
ing' the  number  of  candidates  tliat  may  be 
nominated  for  senator  or  representative  from 


I  one     county.       People     v.     Chicago     Election 
Com'rs    [111.]    77   N.   E.    321. 

22.  Not  the  imposition  of  a  property  qual- 
ification nor  a  superaddition  to  the  qualifica- 
tions specified  in  tiie  constitution.  Kenne- 
v/eg  V.  Allegany  County  Com'rs.  102  Md.  119, 
62  A.  249.  Fees  of  $10  and  $20  not  unconsti- 
tutional as  imposing  a  property  qualification 
on  a  candidate  for  nomination.  Const,  art.  1, 
§    17.     State  V.   Scott   [Minn.]    108  N.  W.   828. 

23.  In  Minnesota  requiring  a  fee  of  $20 
and  $10  has  been  held  a  reasonable  regula- 
tion.    State  V.  Scott  [Minn.]   108  N.  W.  828. 

24.  Const,  art.  9,  §  1.  State  v.  Scott 
[Minn.]    108   N.   W.   828. 

25.  The  fact  that  the  law  omits  to  re- 
quire a  fee  of  those  who  are  expected  to 
serve  largely  without  compensation  does  not 
create  such  a  marked  distinction  as  to  con- 
demn the  law.  State  v.  Scott  [Minn.]  108 
N.  W.  828. 

26.  A  filing  fee  required  of  candidates  for 
nomination  at  primary  election,  arbitrarily 
imposed  without  regard  to  the  value  of  the 
services  performed  in  filing  the  nomination 
papers,  are  generally  held  an  unwarrantable 
hindrance  and  impediment  to  the  exercise 
of  the  elective  franchise.  A  filing  fee  of 
1  per  cent,  of  the  expected  emoluments  of 
the  office  for  which  nomination  was  sought 
held  in  violation  of  Const,  art.  1.  §  22,  guar- 
anteeing the  freedom  of  the  ballot.  State  v. 
Drexel  [Neb.]  105  N.  W.  174.  As  interfering 
with  the  freedom  of  the  electorate  in  its 
choice  of  candidates  for  nomination.  Id.  The 
portions  of  the  Nebraska  primary  law  held 
invalid,  not  being  considered  as  inducements 
to  the  passage  of  the  law,  the  remainder  of 
the  act  is  valid.     Id. 

27.  A  primary  law  requiring  candidates 
for  nomination  to  pay  a  fee,  bearing  no 
relation  to  services  rendered  in  filing  the 
papers  or  the  expenses  of  the  election.  Peo- 
ple V.  Chicago  Election  Com'rs  [111.]  77  N.  E. 
321. 

28.  Primary  Election  Law  of  Illinois,  how- 
ever, makes  no  valid  provision  even  for  tha 
writing  In  the  name  of  a  candidate  by  the 
voter,  and  hence  is  void.  People  v.  Chicago 
Election  Com'rs   [111.]    77  N.  E.   321. 

29.  Requiring  a  party  to  have  the  numer- 
ical strength  of  1  per  cent,  of  the  total  votes 
to  enjoy  the  privileges  of  the  primary  elec- 
tion law  is  not  an  unreasonable  regulation 
nor  an  unwarranted  restriction  on  the  right 
of  representation  on  the  primary  election 
ballot.  State  v.  Drexel  [Neb.]  105  N.  W.  174. 
A  primary  election  is  not  invalid  because  it 
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primaries  of  different  parties.^**  Conditioning  a  voter's  right  to  participate  in  tlie 
primary  election  of  a  party  upon  his  political  affiliation  with  the  same  is  valid.^^  A 
petition  for  holding  party  primaries  must  be  filed  within  the  statutory  time.^^ 

Control  by  party  committees.^^ — Primary  election  calls  are  usually  under  the 
control  of  the  party  governing  committee,  the  date  of  which  may  be  changed^*  for 
proper  cause.^^  The  authority  of  the  chairman  of  the  county  committee  is  wholly 
fixed  by  the  party  rules  and  the  statutes.^*  The  length  of  the  term  of  such  com- 
mittee is  regulated  by  party  rules.^^ 

Ballots  for  primaries.  Review  and  contest  of  primary.^^ — In  the  absence  of 
statutes  otherwise  providing,  the  determination  of  primar}^  election  contests  is 
usually  wholly  and  finally  within  the  control  of  the  governing  power  of  the  party,^^ 
and  the  authority  of  the  courts  extends  merely  to  seeing  that  the  acting  body  pro- 
ceeded regularly  according  to  its  own  rules;*"  and  on  an  appeal  wherein  the  record 
shows  the  facts,  the  supreme  court  of  Pennsylvania  will  examine  whether  the  judg- 
ment is  correct  upon  such  facts  and  may  for  that  purpose  consider  the  opinion  of  the 
court  as  part  of  the  record."  Such  contests  are  not  matters  of  equity  and  a  statute 
vesting  chancery  courts  ^\dth  jurisdiction  as  to  them  is  unconstitutional  in  Arkansas.*- 
Courts  cannot  even  direct  a  party  committee  as  to  what  evidence  it  shall  receive  in 
determining  a  primary  election  contest.*^     In  Arkansas  the  constitutional  mandate 


applies  to  the  two  numerically  strongest 
parties  only.  Kenneweg-  v.  Allegany  County 
Com'rs,    102   Md.    119,    62   A.    249. 

30.  Prescrfbing  different  days  for  the 
holding  of  primary  elections  of  different  par- 
ties is  not  violative  of  the  Fourteenth 
Amendment  as  denying  to  any  political  party 
the  equal  protection  of  the  laws,  since  no 
party  has  an  inherent  right  to  insist  that  the 
primaries  of  all  parties  shall  be  held  on  the 
same  dav  (Kenneweg  v.  Allegany  County 
Com'rs,  102  Md.  119,  62  A.  249),  and  accord- 
ingly a  provision  setting  an  earlier  date  for 
the  primaries  of  the  party  casting  the  high- 
est vote  for  the  highest  state  oflSce  at  the 
preceding  election,  being  applicable  to  any 
successful  party,  is  not  invalidating  (Id.). 
It  is  not  valid  objection  to  the  constitution- 
ality of  a  primary  election  law  that  by 
fraudulent  devices  the  primaries  of  one  party 
might  be  postponed  so  long  as  to  exclude 
it  from  the  official  ballot.     Id. 

31.  State  v.   Drexel   [Neb.]    105  N.  W.   174. 

32.  Secretary  of  state  properly  denied  a 
petition  filed  too  late  as  Act  No.  181,  p.  251. 
Pub.  Acts  1905,  is  mandatory.  Cramton  v. 
Secretary  of  State  [Mich.]  13  Det.  Leg.  N. 
152,    107    N.    W.    875. 

33.  See    5   C.   L.    1070. 

34.  The  state  central  committee  for  the 
county  of  Anne  Arundel  after  the  passage  of 
the  Act  of  1904,  p.  1043,  c.  603,  had  still  the 
power  to  revoke  an  election  call  and  issue 
one  for  a  later  date  for  proper  cause.  Revell 
V.  Holladay,  102  Md.  82,  61  A.  1081. 

35.  Issuing  a  new  election  call  because 
election  judges  were  not  appointed  within 
the  statutory  time  under  the  old  one,  that 
vacancies  had  occurred  in  the  board  of  super- 
visors, that  improper  appointments  of  judges 
and  clerks  of  election  had  been  made,  and 
that  owing  to  inability  to  get  at  the  records 
it  was  impossible  to  tell  which  appointments 
were  legal  and  whicli  were  illegal,  held  suflfi- 
cient  ground  for  postponement.  Revell  v. 
Holladav,   102   Md.    82,   61   A.   1081. 

36.  Chairman   within  his  authority  under 


of    the    rules    of    the 

Chester      county,      a 

for      the      "ensuing 

for      the      calendar 


Act  June  22,  1897,  In  declaring  no  nominat- 
ing conventions  were  necessary  owing  to  tlie 
fact  that  there  were  no  more  than  one  candi- 
date for  each  office,  but  this  did  not  dispense 
with  tlie  necessity  of  holding  district  elec- 
tions at  the  regular  time  to  elect  members 
of  the  county  committee.  In  re  Chester 
County  Republican  Nominations,  213  Pa.  64. 
62   A.   258. 

37.  Under  rule  four 
republican  party  of 
committeeman  elected 
year"  is  elected  not 
year  but  for  the  political  year;  hence 
a  committeeman  elected  on  the  Satur- 
day before  the  time  for  holding  the  nomi- 
nating conventions  in  the  county,  which  hap- 
pened to  fall  on  March  18,  1904,  held  office 
not  only  until  March  18,  1905,  but  until  the 
Saturday  before  the  next  annual  nominating 
convention  to  have  been  held  on  April  18, 
1905.  In  re  Cliester  County  Republican  Nom- 
inations, 213  Pa.  64,  62  A.  258.  A  county 
committee  elected  for  a  political  year  could 
act  with  authority  at  any  time  before  the 
expiration  of  the  political  year,  although  the 
chairman  erroneously  supposed  their  term 
ended  With  a  calendar  year  and  his  reap- 
pointment of  the  committee  was  nugatory. 
Id. 

38.  See    5    C.   L.    1070. 

39.  Sole  remedy  in  Kentucky  is  a  contest 
before  the  county  committee  whose  decision 
is  final.  Circuit  court  was  without  Jurisdic- 
tion. Whitaker  v.  Swanner  [Ky.]  89  S.  W. 
184. 

40.  "Under  a  primary  election  statute  mak- 
ing the  rules  of  the  party  the  law  of  the 
case.  In  re  Chester  County  Republican  Nom- 
inations,  213  Pa.   64,   62  A.   258. 

41.  In  re  Chester  County  Republican  Nom- 
inations. 213  Pa.  64.  62  A.   258. 

42.  Hester    v.    Bourland    [Ark.]    95    S.    W. 

992. 

43.  Cannot  compel  it  to  receive  and  count 
the  ballots.     Lucas  v.  Avis  [Ky.]   89  S.  W.   1. 
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to  the  general  assembly  to  provide  a  means  for  contesting  elections  not  already  pro- 
vided for  in  the  constitution  lias  no  application  to  primary  elections.**  ^Yhethcr  or 
not  a  successful  -primary  candidate  disqualified  himself  for  office  by  bribery  cannot 
be  collaterally  inquired  into  in  an  action  to  have  his  name  removed  from  the  poll 
books  as  having  improperly  been  declared  elected.*^ 

§  6.  Officers  of  election.*^ — Officers  of  election  and  canvassing  boards  do  not 
ordinarily  have  any  but  ministerial  duties*^  defined  by  statute.**  Where  they  stand 
as  public  officers  they  can  be  removed  only  as  such.*^  In  San  Francisco  the  power 
of  removing  election  officers  for  misconduct  in  office  does  not  rest  exclusivel}'  in  the 
mayor  but  on  accusation  by  the  grand  jury  rests  also  in  the  superior  court. ^"^  Elec- 
tion officers  cannot  receive  double  compensation  for  registration  services  rendered 
on  election  day  unless  so  allowed  by  statute."^  On  failure  of  the  regularly  appointed 
election  officers  to  act  the  citizens  present  may  elect  others  and  proceed  with  the 
election  in  Illinois.^-  In  Pennsylvania  the  law  pro\'iding  for  the,  appointment  of 
watchers  did  not  repeal  the  law  providing  for  the  appointment  of  overseers.^^  The 
acts  of  officers  of  election  who,  although  ineligible,  act  as  such,  thereby  becoming  de 
facto  officers,  are  valid  in  the  absence  of  fraud. ^*  A  registrar  of  election  is  not  per- 
sonal h^  liable  for  the  compensation  of  his  assistant  whom  he  appoints  unless  he 
pledges  his  own  credit  by  plain  words.^^ 

§  7.  Polling  and  receiving  ike  vote.^^ — ^Legislatures  may  surround  elections 
with  restrictions  and  conditions  having  for  their  object  the  purity  of  the  ballot  box.^^ 
Such  instructions  for  voters  must  be  given  as  the  statutes  require,  but  unconfusing 
errors  may  be  disregarded.^^  Votes  cast  before  the  hour  for  polling  the  vote  has 
arrived  are  not  votes^®  and  persons  receiving  them  are  not  de  facto  election  officers,^" 
especially  when  the  person  voting  knew  they  were  not  authorized  to  receive  the 


44. 

992. 

45. 
184. 

46. 

47. 
terially, 
96  N.  y 


Hester    v.    Bourland    [Ark.]     95    S.    W. 
Whitaker  v.   Swanner   [Ky.]  ^9   S.  "W. 

See  5  C.  L.  1070. 

Inspectors  of  election  act  only  minis- 
People  V.  Doe,  109  App.  Div.  670, 
S.    3S9. 

48.  Have  no  power  except  such  as  is  con- 
ferred by  statute.  People  v.  Doe,  109  App. 
Div.  670,  96  N.  Y.  S.  389.  In  certifying  the 
election  of  an  officer  the  power  of  the  deputy 
supervisors  of  elections  is  limited  to  cer- 
tifying that  the  successful  candidate  has  been 
elected  and  they  have  no  po«er  to  decirte 
upon  a  flispiitcrt  term  of  office  as  whether  it 
is  three  or  four  years  long.  State  v.  Pattison 
[Ohio]  76  N.  E.   946. 

49.  Judges  and  clerks  of  election  in  the 
city  of  St.  Louis  are  public  officers  (State  v. 
Maroney,  191  Mo.  531,  90  S.  W.  141),  and  can- 
not be  removed  from  office  by  the  board  of 
election  commissioners  without  notice  of  the 
charges  preferred  against  them  as  the  cause 
of  the  removal  and  a  reasonable  opportunity 
to  be  heard  upon  such  charges   (Id.). 

50.  Roberts  v.  Superior  Ct.  of  San  Fran- 
cisco,  147   Cal.   568,   82  P.   201. 

51.  In  New  Jersey  boards  of  registry  per- 
forming their  duties  under  the  general  elec- 
tion law^s  in  continuing  the  registry  of  voters 
during  the  hours  when  they  were  conducting 
a  primary  election  are  not  entitled  to  extra 
compensation  as  provided  in  the  primary 
election  act  in  addition  to  what  tliey  receive 
under  the  general  election  law.  Vanderveer 
V.  Applegate  [N.  J.  Law]  64  A.  459. 


I  52.  After  election  officers  provided  by  law 
!  have  tot  five  hours  failed  to  open  the  polls 
and  begin  holding  the  election.  Foltz  v. 
Mings,   118    111.   App.    557. 

r>S.  Act  June  10.  1893,  proividing  for  the 
appointment  of  watchers  at  elections,  did  not 
repeal  act  January  30,  1874,  providing  for  the 
appointment  of  overseers  on  the  petition  of 
five  or  more  citizens  of  any  election  district. 
In  re  Parrish's  Petition.  214  Pa.  63,  63  A.  460. 

54.  McCarthy  v.  Wilson,  146  Cal.  323,  82 
P.    243. 

5.».     Dunn  v.  Foley.  78  Conn.  670,   63  A.  122. 

56.  See  5  C.  L.   1070. 

57.  Arnold  v.  Anderson  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  713,  93  S.  W.  692.  An  act 
providing  that  no  ballot  shall  be  counted 
unless  signed  by  the  presiding  election  judge 
not  unconstitutional  as  denying  qualified 
voters  the  right  to  vote.      Id. 

58.  Nor  by  the  failure  of  the  instruction 
card  to  correctly  represent  the  face  of  the 
votingr  inaohine.  In  re  Merow.  112  App.  Div. 
562,  99  N.  y.  S.  9.  Evidence  held  to  show  that 
tlie  voters  were  not  confused  by  such  irreg- 
ularity.    Id. 

5i*.  Until  the  hour  comes  for  the  election 
to  be  held  there  cannot  be  said  to  be  an 
election  (Lower  Terrebonne  Refining  &  Mfg. 
Co.  v.  Police  Jury.  115  La.  1019,  40  So.  443); 
hence  a  vote  cast  before  the  time  for  the 
opening  of  the  poll  has  arrived  and  before 
any  of  the  commissioners  of  election  have 
arrived   is   no  -v^ote    (Id.). 

60.  Bystanders  who  take  it  upon  them- 
selves to  open  the  poll  before  the  hour  fixed 
by    law    has   arrived.      Lower   Terrebone    Re- 
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Yotes."^  Mere  ineligibility  of  officers  does  not  invalidate  the  election/'-  One  must 
vote  in  his  proper  ward  notwithstanding  the  election  is  general.^^  Technical  ir- 
regularities merely  will  not  vitiate  an  election,®''  but  an  election  held  under  circum- 
stances preventing  a  full,  free,  and  fair  vote,®^  or  in  disregard  of  mandatory  provi- 
fiions,^"  or  so  tainted  as  to  change  or  render  it  impossible  to  ascertain  the  true  result,®^ 
will  throw  it  out.  The  aldermen  of  Boston  liave  no  authority  to  locate  a  voting 
booth  in  a  public  street.®^  An  election  in  whicli  a  sufficient  number  of  illegal  votes 
-ivere  cast  to  affect  the  result  would  be  "illegall}^"  though  not  "fraudulently"'  con- 
ducted.«» 

Voting  hi/  machine.''^ — In  elections  on  questions  of  pulilic  policy  th.e  statement 
of  the  question  on  the  label  of  the  voting  machine  may  be  abbreviated  to  meet  tlie 
requirements  of  the  limited  spaee.''^  A  taxpayer  cannot  have  a  contract  for  the 
purchase  of  voting  machines  enjoined  on  the  ground  of  their  inefficiency  where  the 
contract  relieves  the  municipality  of  all  liability  until  their  utilitv^  is  established. '^^ 

§  8.  Marl-ing  and  signing  ballot;  irrcgnlarities  and  ambiguities  therein.''^ — 
In  Texas  the  presiding  judge  must.'*  in  person,'^  sign  his  name  to  every  ballot,  and 
without  this  they  cannot  be  counted.''®  In  ]Mississippi  the  statute  enables  the  voters 
to  act  in  certain  cases  and  validlv  use  ballots  rendered  unofficial  bv  some  irresrulari- 


finlng  &  Mfg.  Co.  v.  Police  Jurv,  115  La.  1019, 
40  So.  443. 

61.  Even  if  bystanders  improperly  receiv- 
ing' ballots  could  be  lield  de  facto  officers  in 
the  case  of  a  person  induced  to  vote  under 
the  belief  that  they  had  autliority,  they  can- 
not be  so  held  ■n^here  the  person  voting  ap- 
pointed them  himself  and  had  knowledge  of 
■who  the  reg'ular  commissioners  were.  LoT\'er 
Terrebonne  Refining  &  Mfg.  Co.  v.  Police 
Jury,  115  La.. 1019,  40  So.  443. 

ez.  McCarthy  v.  Wilson,  146  Cal.  323,  82 
P.  243. 

63.  The  fact  that  an  election  under  the 
Beal  Law  is  general,  the  result  affecting  the 
entire  community  alike,  does  not  furnish 
warrant  for  the  casting  of  his  ballot  by  a 
voter  in  some  other  ward  than  the  one  in 
whieli  he  resides,  and  a.  ballot  so  cast  is  an 
Illegal  ballot.  Jackson  v.  Washington,  3 
Ohio  N.  P.   (N.  S.)    453. 

64.  In  re  Merow,  112  App.  Dlv.  562,  99  N. 
T.  S.  9.  In  the  absence  of  any  charge  of 
fraud  a  minority  candidate  receiving  less 
than  V4,  of  the  votes  cast  is  not  entitled  to 
the  office  because  of  alleged  irregularities  in 
the  holding  of  the  election.  Shines  v.  Ham- 
ilton [Miss.]  39  So.  1008.  Irregularities  in 
the  conduct  of  an  election  are  generally  to  be 
disregarded  unless  the  statute  declares  that 
they  shall  be  fatal  to  the  election  or  unless 
they  are  such  in  themselves  as  to  change  or 
render  it  impossible  to  ascertain  the  result. 
Williamson  v.  Musick  [W.  Va.]  53  S.  E.  706. 
The  following  irregularities  have  been  held 
InsufHcient  to  invalidate  an  election  within 
the   above   rule: 

Changing  the  entrance  to  the  election  place 
so  that  it  opens  upon  another  street  but 
thereby   not    misleading   any   voter. 

Holding  the  election  in  two  rooms  instead 
of  one. 

Using  a  ballot  box  with  a  hole  in  it. 

One  of  the  poll  clerks  being  a  usurper. 

Electioneering  by  poll  clerk'  but  not  cliang- 
Ing  any  vote  thereby. 

The    admission    of    the    votes    of    persons 


challenged   without    the    statutory   affidavits. 

Illegal  votes  where  they  can  be  thrown 
out  or  are  not  in  sufficient  numbers  to  af- 
fect the  result.  Williamson  v.  Musick  [W. 
Va.]  .53   S.   E.   706. 

6.*».  Amos  Brown's  Estate  v.  West  Seattle 
[Wash.]  85  P.  854.  Upon  a  showing  that  an 
election  for  the  annexation  of  certain  terri- 
tory was  held  in  a  city  in  defiance  of  an 
order  of  a  court  of  competent  .iurisdiction 
prohibiting  it,  the  bnrden  o£  showing  that 
such  election  ^Tas  fair  and  a  correct  expres- 
sion of  the  voters  rests  upon  the  city.  Id. 
Held  that  the  election  was  held  under  cir- 
cumstances preventing  a  full,  free,  and  fair 
vote.     Id. 

C«.  «7.  Williamson  v.  Musick  [W.  Va.] 
53    S.   E.    706. 

6S.  In  Massachusetts  Rev.  Laws  c.  11,  § 
1S6.  providing  for  the  location  of  voting 
booths.  Haberlll  v.  Boston,  190  Mass.  358, 
76   X.   E.   907. 

69.  Whaley  v.  Thomason  [Tex.  Civ.  App.] 
15  Tex.  Ct.   Rep.  207,   93   S.  W.   212. 

70.  See  5  C.  L.  1071. 

71.  Linn   v.   Omaha   [Neb.]    107  N.   W.    983. 
73.     Shoemaker  v.  Des  Moines    [Iowa]    105 

N.  W.  520. 

73.  See    5    C.   L.    1071. 

74.  Acts  1903,  p.  147,  §  72.  mandatory. 
Arnold  v.  Anderson  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  713,   93  S.  W.   692. 

75.  Cannot  delegate  authority  to  sign  his 
name.  Arnold  v.  Anderson  [Tex.  Civ.  App.] 
14   Tex.   Ct.    Rep.   713,   93   S.  W.   692. 

76.  Section  72  of  the  Terrell  law  declar- 
ing that  no  ballot  shall  be  counted  that  does 
not  bear  the  presiding  judge's  signature  or 
to  which  his  signature  has  been  forged  is 
mandatory,  and  ballots  thus  defective  are 
nullities  (Clark  v.  Hardison  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  227,  90  S.  W.  34  2),  but  it  is 
not  mandatory  as  to  the  time  of  indorsement; 
hence  signature  may  be  indorsed  after  the 
ballot  is  returned  by  the  voter  to  be  placed 
in    the    ballot    box    (Id.). 
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ty.''  The  numbering  of  the  ballots  in  Alabama  is  directory  and  hence  not  indis- 
pensable."'* 

Irregularity  in  the  preparation  of  the  ballot  will  generally  not  invalidate  an 
election."^  A  ballot  is  not  invalidated  by  failure  to  comply  with  advisory  directions 
as  to  the  manner  of  voting.*"' 

The  marl's.^'^ — Statutes  specifying  the  instrument  with  which  ballots  should 
be  marked  are  generally  director}'  only.^-  Irregularities  in  marks  made  in  good 
faith  in  the  jjroper  place/"  due  to  the  unfavorable  circumstances  midcr  which  the 
ballots  were  marked/*  or  physical  infirmities  of  the  voter/^  are  harmless,  a  sub- 
stantial compliance  with  the  requisites  of  a  valid  voting  mark  without  a  manifest 
intent  to  evade  or  violate  the  hiw  being  sufficient.^®  Ballots  stamped  with  a  cross 
after  tlie  words  "no  nominations/'®'  or  after  a  name  written  in  a  blank  column/' 


77.  Where  the  same  irregularity  avoided 
two  separate  appointments  of  election  com- 
missioners and  the  same  invalidity  attaclied 
to  eacli  of  two  so-called  official  ballots,  then 
the  electors  liolding  the  election  were  duly 
enipowejtd  to  act  by  virtue  of  §  364  3.  Rev. 
("ode  1892,  and  the  ballots  actually  used  were 
properly  counted  whether  official  or  not,  un- 
der §  3661.  Rev.  Code  1892.  Shines  v.  Hamil- 
ton   [Miss.]    3?    So.    1008. 

IS.  Failure  of  an  inspector  to  number  bal- 
lots as  required  by  statute  will  not  require 
sueh  unnumbered  ballots  to  be  rejected 
(Montg-omery  v.  Henry  [Ala.]  39  So.  507), 
such  a  requirement  being  directory  only 
(Id.). 

79.  Ogg  V.  Glover,  72  Kan.  247,  83  P.  1039. 
The  vote  of  an  entire  precinct  will  not  be 
rejected  because  the  ballots  of  certain  al- 
leged illiterates  were  cast  irregularly.  Bal- 
lots accepted  without  swearing  in  the  illit- 
erates before  aid  was  given  them.  Browning 
V.  Lovett  [Ky.]  94  S.  W.  661.  But  the  burden 
is  on  liic  one  attacking  such  precinct  to 
show  what  ballots  were  illegal  and  for  whom 
cast.      Id. 

80.  The  seven  rules  in  §  105  of  the  Elec- 
tion Law  following  the  introduction  "The 
elector  should  observe  the  following  rules 
in  marking  his  ballot"  are  advisory  only. 
In   re   Hearst,   48   Misc.   441,    96   N.   T.    S.    122. 

81.  See   5   C.   L.   1072. 

8ii.  Statutes  requiring  ballots  to  be  mark- 
ed with  a  stamp  have  been  held  to  be  di- 
rectory only,  and  not  invalid  for  the  sole 
reason  that  the  cross  is  made  with  a  lead 
pencil.  McClelland  v.  Erwin,  16  Okl.  612, 
86    P.    283. 

S3.  In  Kansas,  wherever  a  voter  appar- 
ently attempts  in  good  faith  to  comply  with 
the  statute  by  making  single  cross  marks 
in  the  proper  squares,  effect  will  be  given 
to  his  intention  as  so  expressed,  although 
some  departure  from  symmetry  and  regu- 
larity is  shown.  Not  made  for  purpose  of 
identification.  Ogg  v.  Glover.  72  Kan.  247, 
83  P.  1039.  A  ballot  is  not  rendered  invalid 
by  the  mere  fact  that  some  of  the  lines  ex- 
tend outside  the  voting  space  provided  the 
point  of  intersection  lies  within  such  space. 
In    re    Hearst.    48    Misc.    453,    96   N.    Y.    S.    119. 

Xote:  Ballots  have  been  rejected  for  the 
following   causes: 

Tlie  use  of  a  blue  or  purple  pencil  In 
marking. 


The  placing  in  any  square  of  a  cross  one 
of  the  arms  of  which  is  distinctly  and  pur- 
posely paralleled  by  a  third  line.  VS'heeler 
V.  Caldwell,   68   Kan.   776,   74   P.    1031. 

The  placing  in  any  square  or  circle  of  a 
distinct  third  line  in  addition  to  the  two 
forming  the  cross,  although  not  parallel  to 
either. 

The  placing  in  any  square  or  circle  of  a 
single    line    not    crossed    by    another. 

The  placing  in  any  square  or  circle  of  a 
nondescript  character  whicli  shows  no  at- 
tempt at  forming  a  simple  cross. 

The  placing  of  a  cross  outside  of  any 
square   or   circle. 

The  placing  of  a  cross  in  a  square  in  the 
blank  column,  opposite  which  no  name  is 
written. 

The  defacing  of  the  ticket  by  apparent  at- 
tempts   at    erasing    marks    already    made. 

The  placing  of  a  cross  in  the  circle  and 
also  a  cross  in  one  of  the  squares  in  the 
same  column,  but  not  in  all  of  them.  The 
law  in  this  respect  is  changed  by  §  3,  c.  222, 
p.    369,    Laws    1905. 

The  placing  of  a  cross  in  the  circle  and 
also  a  cross  in  a  square  of  some  other  col- 
umn. 

The  placing  of  crosses  in  the  squares  oppo- 
site the  names  of  two  candidates  for  tlve 
same  oftice.  The  law  in  this  respect  is  also 
changed  by  the  Act  of  1905. 

The  writing  in  the  blank  column  of  a 
name,  which  is  already  printed  on  the  bal- 
lot as  that  of  a  candidate  for  the  office 
indicated. 

The  writing  of  a  name  in  the  blank  col- 
umn without  placing  a  cross  in  the  corre- 
sponding   square. 

The  writing  of  a  name  on  the  ballot  else- 
where than  in  the  blank  column. — From  the 
opinion  in  Ogg  v.  Glover  [Kan.]  83  P.  1039. 

84.  Narrow  booths,  dim  light,  dull  pencil, 
thick  paper,  uneven  shelves,  etc.  In  re 
Hearst,  48  Misc.   453,   96   N.  T.  S.   119. 

85.  Blindness,  nervousness,  lack  of  skill 
in  use  of  pencil,  etc.  In  re  Hearst,  48  Misc. 
453,  96  N.  Y.  S.   119. 

86.  Although  the  Election  Law,  Laws  1898, 
p.  968,  c.  335,  rule  7,  §  105,  defines  a  valid 
voting  mark  as  one  straight  line  crossing 
another  straight  line,  a  ballot  will  not  neces- 
sarily be  held  invalid  because  the  marks 
constituting     the     cross     are     not     exactly 
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or  stamped  with  tAvo  crosses  after  a  name,^^  have  been  held  void.  In  Xew  York 
it  has  been  held  that  placing  a  mark  at  the  head  of  two  columns,  one  of  which  con- 
tains but  one  name,  is  a  sufficient  expression  of  a  specific  intention  to  vote  for  the 
latter,^^  and  will  therefore  take  precedence  of  the  general  choice  expressed  by  the 
mark  at  the  head  of  the  other  column.**^  An  additional  mark  at  the  side  of  the 
name  in  the  column  containing  but  qne  candidate  is  surplusage,''-  and  if  in  addition 
to  the  preceding  marks  an  additional  mark  is  placed  at  the  side  of  a  name  in  a  third 
column,  tbe  ballot  is  still  valid^"  and  should  be  counted  as  a  vote  for  all  the  candi- 
dates of  the  party  ticket  voted  except  the  two  candidates  specified.^* 

iTlie  writing  in  of  names  °^ — ^Ylien  striking  out  of  names  and  the  writing  in  of 
others  is  the  prescribed  mode,  the  tearing  out  and  piecing  together  of  portions  of 
ballot  is  not  a  legal  vote.^^ 

§  9.  Secrecy  of  ballot  and  distinguishing  marls.^'' — Under  the  secret  ballot 
system,  wherever  an  attempt  at  a  distinguishing  mark  can  be  inferred,^^  or  a  fac- 
simile of  the  ballot  be  produced,^^  it  should  be  rejected.  A  distinguishing  mark  is 
one,  Avhether  letters,  figures,  or  characters,  that  shows  an  intention  on  the  part  of 
the  voter  to  distinguish  his  particular  ballot  from  others  of  its  class  and  not  one 
that  is  common  to  and  not  distinguishable  from  others  of  a  designated  class.^  The 
test  is  whether  a  peculiarity  of  marking  is  accidental  or  designed,^  to  assist  in  de- 
termining which  a  magnifying  glass  may  be  used,^  and  each  case  must  be  decided  on 
its  own  facts.*  Such  a  mark  is  none  the  less  fatal  because  small  and  inconspicuous,' 
or  because  appearing  on  the  reverse  side  of  the  ballot."  A  pencil  writing  in  an  im- 
proper place  on  a  ballot  invalidates  it.'^  Marks,  merely  the  result  of  habit,^  or  so 
indistinct  that  it  is  impossible  to  determine  whether  made  by  the  printer  or  voter,'* 
restamping  a  ballot  to  make  the  mark  more  distinct,^''  or  stamping  both  in  the  de- 
vice and  opposite  the  name,^^  have  been  held  not  to  be  distinguishing.  Tears  in  bal- 
lots are  in  general  presumed  not  to  have  been  made  by  the  voter.^^  The  general 
presumption  is  that  any  distinguishing  mark  on  a  ballot,  on  its  face  or  its  back, 


straight,    even,    or    regular.      In    re    Hearst, 
48    Misc.    4.T.3,    96    N.    Y.    S.    119. 
,      87,    88,    89.     McCartliy    v.    Wilson,    14  6    Cal. 
323,    82    P.    243. 

00.  Placing  a  mark  at  the  head  of  the 
republican  ticket  and  at  the  head  of  a  ticket 
■marked  "The  Jerome  Nominators"  contain- 
ing only  the  name  of  Jerome  as  candidate 
for  the  district  attorneyship.  In  re  Hearst, 
48   Misc.    441,   96   N.   Y.    S.    122. 

91.  In  re  Hearst,  48  Misc.  441,  96  N.  Y.  S. 
122. 

92.  A  mark  both  at  the  h^ad  of  the  col- 
umn styled  "The  Jerome  Nominators,"  and 
at  the  side  of  the  name  of  Jerome.  See 
note  preceding  the  last.  In  re  Hearst,  48 
Misc.   441,   96   N.   Y.    S.    122. 

93.  The  ballot  being  marked  at  the  head 
of  the  .republican  ticket  and  of  the  Jerome 
ticket  (see  preceding  note),  and  at  the  side 
of  Mr.  .lerome's  name  and  also  at  the  side 
of  Mr.  Hearst's  name  on  tlie  Municipal  Own- 
ership ticket.  In  re  Hearst.  4  8  Misc.  441,  96 
N.    Y.    S.    122. 

94.  A  vote  for  Mr.  Jerome.  Mr.  Hearst,  and 
the  candidates  for  the  other  offices  specified 
on  the  republican  ticket.  In  re  Hearst,  48 
Misc.   441,   96   N.   Y.    S.   122. 

95.  See   5  C.   L.   1072. 

96.  Under  a  statute  declaring  that  a  voter 
shall  prepare  his  ballot  by  striking  out  tlje 
name  of  any  candidate  thereon  lie  does  not 
■wish  to  vote  for  and  insert  his  choice  under- 


neath, he  may  not  tear  the  national  ticket 
off  one  ballot  and  fasten  it  onto  the  state 
ticket  of  another  ballot.  Bigham  v.  Clubb 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  479,  95  S.  W. 
675. 

97.  See   5   C.   L.   1072.      See   ante    §   8. 

98.  Since  the  primary  ob.iect  of  the  elec- 
tion law  is  the  secrecy  and  purity  of  the 
ballot.  In  re  Hearst,  48  Misc.  453,  96  N.  Y.  S. 
119. 

99.  Use  of  carbon  copy  outfit  held  to 
destroy  secrecy  of  ballot  and  render  votes 
illegal.  Jackson  v.  Washington,  3  Oliio  N. 
P.    (N.   S.)    4  53. 

1.  McClelland  v.  Erwin,  16  Okl.  612,  86  P. 
283. 

2,  3,  4,  r*.  In  re  Hearst,  48  Misc.  453,  96 
N.    Y.    S.    119. 

6.  Election  Law,  Laws  1898,  p.  971,  c.  335. 
I  110,  subd.  2,  rule  9.  In  re  Hearst,  48  Misc. 
453,    96    N.    Y.    S.    119. 

7.  McCarthy  v.  Wilson,  146  Cal.  323,  82  P. 
243. 

8.  As  a  slight  upwa,rd  stroke  before  be- 
ginning the  downward  stroke,  but  a  distinct 
and  -firmly  drawn  loop  would  be  evidence 
of  an  intent  and  such  a  ballot  would  be 
,.pjected.  In  re  Hearst,  48  Misc.  453,  96  N.  Y. 
S.'    119. 

9.  In  re  Hearst,  48  Misc.  453,  96  N.  Y.  S. 
119. 

10.  11.  McClelland  v.  Erwin,  16  Okl.  612, 
86  P.   283. 
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was  there  at  tlie  time  the  ballot  left  the  hand  of  the  elector/^  except  in  a  case  where 
the  ground  of  protest  is  specified,"  but  if  the  protest  is  general  and  states  no  ground 
the  general  presumption  preVails.^^ 

§  10.  Count,  return,  and  canvass,  custody  of  ballots  and  recount;  determina- 
tion of  result  and  certificates.^'^ — ^A  count,  canvass,  and  declaration  of  result  is  es- 
sential to  an  election.^^  A  return  may  not  be  an  essential  to  action  founded  on  a 
referendum.^®  Ministerial  duties  relating  to  the  canvass  may  be  delegated  without 
invalidating  the  election.^®  Under  a  city  charter  empowering  the  common  couiicil. 
after  an  election,  to  meet  and  determine  who  has  been  elected,  constitutes  it  a  board 
of  canvassers.-** 

Every  ballot  should  be  counted  on  which  the  elector^s  intention  is  apparent  un- 
less prohibited  by  some  policy  of  the  law  or  statute.^^  In  case  of  a  specific  protest 
before  a  canvassing  board  only  the  defect  specified  is  presumed  to  exist  at  the  time 
the  ballot  was  opened,  and  the  decision  of  the  canvassers  must  stand  or  fall  upon  that 
ground  alone.--  There  is  no  provision  in  the  Vermont  statutes  authorizing  boards 
of  civil  authority  to  canvass  and  count  the  votes  taken  on  the  question  of  license  in 
towns  having  not  more  than  4,000  inhabitants.-^  In  Colorado  the  certificate  of  the 
precinct  election  offici;ils  is  controlling  in  making  up  the  election  returns  in  case, of 
a  discrepancy  between  it  and  the  tally  lists,"*  and  mistakes  in  filling  up  the  certifi- 
cates cannot  be  corrected  by  the  canvassers  or  precinct  election  officials  by  reference 
to  the  tally  lists.-^  Election  returns  will  not  be  thrown  out  merely  for  irregulari- 
ties in  the  care  of  the  ballots  by  the  election  officials.^®  \Miere,  however,  "repeaters" 
and  fraudulent  votes  have  been  permitted  to  such  extent  that  they  cannot  be  dis- 
closed and  separated  with  reasonable  certainty,  it  will  necessitate  the  rejection  of  the 
entire  returns.^^ 

Recount  of  &a//o fe.^^-T-Proceedings  for  a  recount  of  the  votes  being  strictly 
statutory  are  of  no  effect  unless  authorized  by  statute  and  begun  and  conducted  as 
the  statute  provides.-^     Ee-examination  of  ballots  will  not  be  allowed  if  the  ballots 


12,  13,  14,  15.  In  re  Hearst,  48  Misc.  4o3, 
96   N.    Y.    S.    119. 

16.  See  5  C.  L.  1072. 

17.  The  "submissiou"  of  a  qaestion  Is  not 

complete  until  the  vote  is  canvassed  and  the 
result  announced.  Under  a  statute  providing 
for  a  special  election  on  failure  to  "properly 
submit"  a  question.  In  re  Burrell,  50  Misc. 
261,   100   N.   Y.   S.   470. 

18.  In  Arkansas  a  county  court  may 
grant  licenses  for  the  sale  of  intoxicating 
liquors  if  the  majority  of  the  electors  vote 
for  license,  even  though  the  board  of  elec- 
tion commissioners  failed  to  lay  before  the 
court  the  election  returns  on  the  license 
question.  Bordwell  v.  State  [Ark.]  91  S.  W. 
555.    ' 

If).  A  city  election  will  not  be  annulled 
by  the  courts  because  the  city  council  dele- 
gated to  persons  not  members  thereof  the 
ministerial  duty  of  assisting  the  city  clerk 
in  tabulating  the  election  returns  in  the  ab- 
sence of  fraud  or  mistake.  Linn  v.  Omaha 
[Neb.]    107    N.   W\   9S3. 

20.  Within  Comp.  Laws  1897,  §  3725,  pro- 
viding that  any  aggrieved  candidate  may 
apply  to  and  have  a  recount  by  the  board 
of  canvassers.  Ward  v.  Culver  [Mich.]  13 
Det.    Leg.    N.    134,    107    N.    W.    444. 

21.  In  re  Hearst,  4  8  IVlisc.  441,  96  N.  T.  S. 
122. 

"22.     In  re  Hearst,  48  Misc.  453,  96  N.  T.  S. 
119. 


23.  Hence  no  mandamus  will  lie  to  compel 
it  to  make  such  a  canvass.  Page  v.  McClure, 
[Vt.]    64   A.   451. 

24.  By  the.  temporary  election  commission 
acting  in  the  capacity  of  a  board  of  can- 
vassers.    People  V.  Tool   [Colo.]   86  P.   231. 

25.  Do  not  come  within  §  61  of  Election 
Law,  1  Mills'  Ann.  St.  §  1642,  authorizing  the 
board  of  canVassers  to  correct  clerical  mis- 
takes.    People  V.  Tool  [Colo.]   86  P.  231. 

26.  Failure  of  election  officers  to  write 
their  names  across  the  seal  in  the  absence  of 
any  showing  of  tampering  or  interference 
witli  the  ballots.  McCarthy  v.  Wilson,  14  6 
Cal.    323,    82   P.    243. 

27.  People  V.  Tool  [Colo.]  86  P.  229. 

28.  See   5   C.   L.    1073. 

Miolilgan  at't  is  constitutional:  It  is  pre- 
sumed that  public  officers  will  produce  the 
ballot  bo.xes  and  that  a  recount  board  con- 
sisting of  a  public  officer  and  two  persons 
chosen  by  the  contestant  and  contestee  will 
act;  hence  a  statute  providing  for  a  recount 
in  that  way  is  not  dependent  on  consent  of 
Individuals  for  its  efficacy.  Comp.  Laws  1897. 
§  3725.  Ward  v.  Culver  [Mich.]  13  Det. 
Leg.   N.    134,    107   N.   W.   444. 

29.  Under  Rev.  Laws  c.  11,  §  267,  provid- 
ing for  a  recount  of  the  ballots,  does  not 
provide  for  a  recount  except  in  cases  where 
the  official  ballot  is  used  or  where  the  offi- 
cers are  voted  for  on  one  ballot,  and  a  re- 
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have  not  been  kept  as  east  and  canvassed  without  tampering.^"  In  Michigan  the 
recount  board  must  from  an  inspection  of  the  box  first  determine  that  they  have 
been  so  kept  as  the  law  directs,  including  sealing,^^  but  the  mere  fact  tliat  the  seal 
became  broken  and  tampering  possible  docs  not  excuse  a  refusal  to  recount  where 
the  board  found  no  legal  requirement  lacking.^-  On  a  recount  the  court  ma.}-  ac- 
cept the  certificate  of  the  officers  of  election  for  a  precinct  wherein  the  ballot  boxes 
have  been  robbed.^^  It  is  the  duty  of  a  recoimt  board  to  adopt  the  majority  report 
of  a  committee  appointed  by  it  to  recount  the  vote.^*  Under  a  statute  declaring 
that  the  board  of  recount  shall  receive  the  report  of  a  recount  committee  as  true,  they 
are  under  no  duty  to  review  alleged  errors  of  the  committee.^^  ^A^aere  the  vote  was 
very  close  a  petition  for  a  recount  was  sufficient  in  Michigan,  although  the  allega- 
tions of  error  in  the  count  are  made  only  on  information  and  belief  and  although  it 
is  not  alleged  that  a  rectification  of  the  errors  committed  would  change  the  result.^® 

Determination  of  result;  certificates. — A  majority  of  qualified  voters  means  a 
majority  of  registered  voters  where  that  is  a  qualification.^^  A  statute  requiring  a 
proposition  to  be  submitted  to  popular  vote  and  to  be  approved  ''by  a  majority  of 
the  voters  of  the  corporation  tax  district''  is  satisfied  if  the  proposition  is  approved  by 
a  majority  of  those  voting  and  does  not  require  a  majority  of  the  qualified  voters. ^^ 
As  between  persons  elected  to  similar  offices  for  which  terms  differ,  an  agreement  be- 
tween them  to  settle  the  doubt  has  been  held  not  against  public  policy.^" 

§  11.  Judicial  control  and  supervision.^^ — A  court  of  equity  will  not  supervise 
the  acts  and  management  of  a  political  party  for  the  protection  of  a  purely  political 
right,*^  nor  has  equity  any  jurisdiction  in  determining  purely  political  questions 
as  to  what  should  go  on  the  ballot.*^  In  Colorado  the  district  court,  having  no  au- 
thority to  issue  prerogative  writs,  cannot  supervise  an  election  affecting  the  public 
only,*^  even  though  franchises  involving  private  property  interests  are  to  be  voted 


count    in    other    cases    is    invalid.      Eldredge 
V.   Xickerson    [Mass.]    78   N.   E.   461. 

3C.  10  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  732 
r.  4.  734  n.  6.  Wlien  a  recount  is  demanded 
and  made,  if  tlie  box  appears  to  have  been 
opened  since  its  sealing  by  the  election  offi- 
cers, or  if  the  ballots  show  evidence  of  hav- 
ing been  tampered  with,  the  court  should 
reject  them  and  accept  the  certificate  of  the 
officers  of  election  as  the  correct  vote  of  the 
precinct.  Browning  v.  Lovett  [Ky.]  94  S.  W. 
661. 

31.  Keith  v.  Wendt  [Mich.]  13  Det.  Leg. 
N.  78,  107  N.  W.  443.  A  recount  can  be  had 
under  Comp.  Laws  §  3725.  only  in  cases 
where  the  recount  board  can  find  from  an 
inspection  of  the  ballot  box  that  the  statu- 
tory requirements  for  the  preservation  of 
the  ballots   as  cast  have  been  observed.     Id. 

32.  A  return  to  mandamus  that  the  seal 
had  been  broken  held  Insufflclent.  Ward  v. 
Culver  [Mich.]  13  Det.  Leg.  N.  134,  107  N.  W. 
444. 

33.  Browning  v.  Lovett  [Ky.]  94  S.  W.  661. 

34.  Under  Comp.  Laws.  5  3725.  Ward  v. 
Culver  [Mich.]  13  Det.  Leg.  N.  142,  107  N.  W. 
446. 

35.  Atwood  V.  Sault  Ste.  Marie  [Mich.]  12 
Det.  Leg.  N.  403,   104  N.  W.   649. 

S6.  Ward  v.  Culver  [Mich.]  13  Det.  Leg. 
N.   134,   107   N.   W.  444. 

37.  Clark  v.  Statesville,  139  N.  C.  490, 
B2    S.    E.   52. 

38.  A  plan  for  incurring  liability  for  pro- 
curing   additional    water    supply.      City    of 


Rome    V.    Whitestown    Waterworks    Co.,    113 
App.   Div.    547,    100  N.   T.   S.   357. 

39.  Five  members  of  a  board  of  aldermen 
having  been  elected  without  designating 
which  of  them  was  to  fill  a  short  term,  an 
agreement  between  them  by  which  one  of 
their  number  consented  to  take  the  short 
term  in  consideration  of  his  being  elected 
president  of  the  board  held  not  contrary  to 
public  policy.  Hobbs  v.  Uppington  [Ky.]  89 
S.    W.    128. 

40.  See  5  C.  L.  1073. 

41.  The  illegal  calling  of  a  convention. 
McDonald  v.  Lyon  [Tex.  Civ.  App.]  95  S.  W. 
67. 

Proliibltlon  will  not  lie  to  prevent  a  ma- 
jority of  a  party  committee  from  ousting  a 
minority fJrom  membership,  as  such  an  action 
is  not  jildicial  in  its  nature,  and  especially 
where  the  proceedings  for  their  removal  had 
not  yet  been  commenced.  State  v.  Witt- 
hoeft    [Mo.   App.]    93    S.   W.    284. 

42.  The  question  whether  the  words  "giv- 
ing anti-prohibitionists  and  prohibitionists 
equal  privileges,"  following  the  words  "For 
amendment  to  the  local  option  law,"  should 
be  stricken  out  as  argumentative  and  unfair 
is  a  political  question  involving  no  property 
or  civil  rights,  and  therefore  equity  has  no 
jurisdiction  to  compel  the  secretary  of  state 
to  omit  them  from  the  ballot.  State  v.  Dun- 
bar  [Or.]    85   P.    337. 

43.  People  V.  District  Ct.  of  Second  Judi- 
cial Dist.  [Colo.]  86  P.  87.  Issuing  a  writ  pro- 
hibiting   certain    alleged    conspirators    from 
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upon.**  A  pi'ivate  citizen  may  not  institute  proceeding's  of  this  character  until  it 
appears  that  the  public  prosecutor  refuses  to  act.*^  The  conduct  of  a  party  com- 
mittee which  is  injurious  to  the  party  in  general  will  not  give  individuals  a  cause  of 
action  on  their  own  behalf.*®  Where  the  constitution  fixes  on  the  governor  the  duty  of 
deterjnining  whether  theconstitutional  rec{uirements  for  ordering  an  election  have  been 
complied  with,  the  courts  cannot  interfere.*^  It  is  within  the  power  and  the 
duty  of  a  mayor  and  city  council  to  stop  an  election  in  obedience  to  an  order  of  a 
court  of  competent  jurisdiction.*^  The  remedy  in  case  of  the  submission  of  a  local 
option  question  on  a  defective  petition  is  an  order  restraining  all  proceedings  imder 
such  election.*'*  In  Kew  York  the  court  has  no  authority  to  order  a  recount  of 
ballots  cast  in  an  election  district.^'' 

-  Mandamus.^'^ — Mandamus  will  lie  to  compel  the  execution  of  a  certificate  of 
nomination  in  a  proper  case,"^  to  compel  a  county  committee  postponing  an  election 
for  an  unlawful  purpose  to  act/^  to  permit  an  elector  to  vote  in  case  of  an  illegal 
refusal  by  an  election  board/*  or  to  compel  a  county  court  to  perform  the  ministerial 
duties  incident  upon  the  results  of  an  election.-^^  It  will  not  lie  to  compel  the  coun- 
ty court  to  declare  the  re^dt  of  a  void  election,^*^  or  to  compel  a  board  to  complete 
an  unauthorized  canvass,"  or  for  a  recanvass  v.diere  the  unlocked  ballot  boxes  were 
left  open  to  the  public  for  24  hours  or  m.ore  after  the  vote  was  canvassed.^^ 

Injundion.^^ — Only  an  unlawful  election  may  be  enjoined.^"     That  it  will  im- 


committing'  certain  acts  feared,  appnintins- 
watchers,  ordering  tlie  arrest  of  an  election 
judge  after  election  for  interfering-  with  a 
watcher,  requiring  the  county  treasurer  to 
produce  his  original  books  of  record,  order- 
ing the  storing  of  ballot  boxes  in  a  building 
other  than  that  designated  by  law,  and  or- 
dering many  citizens  and  taxpayers  to  ap- 
pear   for   examination.      Id. 

44.  People  v.  District  Ct.  of  Second  Judi- 
cial   Dist.    [Colo.]    86   ^.    S7. 

43.  Practice  requires  that  before  a  private 
citizen  institutes  proceedings  for  the  super- 
vision of  an  Election  it  must  be  made  to 
sppear  that  the  attorney-general  or  district 
attorney  has  refused  to  act.  People  v.  Dis- 
trict Ct.  of  Second  Judicial  Dist.  [Colo.] 
88    P.    87. 

4G.  Th.at  the  executive  committee  called 
a  convention  at  a  place  inconvenient  to  90 
per  cent,  of  the  party  did  not  give  certain 
individuals  inconvenienced  thereby  a  cause 
of  action.  McDonald  v.  Lyon  [Tex.  Civ.  App.]  j 
95  S.  W.   67.  I 

47.  Const,  art.  7,   §    1,   imposes  exclusively  j 
on    the    governor    the    duty    of    determining 
whetlier    tliere    has    been    a    compliance    with  \ 
the  requirements  of  the  constitution  prepar-  I 
atory  to  the  ordering  of  an  election   for  the  ' 
formation    of   a   new   county,    and    the   courts  j 
have    no    power    of    interfering    with    him    in 
the    exercise    of    his    discretion.       Lamar    v. 
Croft,  7.3   S.  C.  407.   53   S.   E.  540. 

48.  State  V.  Nicoll,  40  VN'ash.  517,  82  P. 
895. 

49.  Mandamus,  resubmission,  and  certio- 
rari, not  appropriate  remedies.  Kennedy  v. 
Warner,  51  Misc.  3^2,  100  N.  Y.  S.  616.  Ac- 
tion brouglit  by  an  individual  on  his  own  be- 
half only  who  had  leased  property  for  saloon 
purposes  and  -who  would  have  been  preju- 
diced by  proceedings  in  conformity  with  the 
void   elections.     Id. 

50.  Under  Election  Law.  Laws  1S96.  p.  893. 
c.    909,    mandamus    will    not    lie.      Hearst    v. 


AYoelper,  1S3  N.  T.  274,  76  N.  E.  2R,  rv^. 
110  App.  Div.  346,  96  N.  Y.  S.  341.  Laws  1896, 
p.  938,  c.  909,  §  84,  providing  for  a  recount 
on  a  discrepancy  being  apparent  between  the 
number  of  votes  on  the  tally  sheet  and  the 
number  of  ballots  shown  by  the  ballot  clerk's 
return,  is  a  direction  to  the  election  in- 
spectors for  immediate  action  before  a  decla- 
ration of  the  result  of  the  election,  and  does 
not  authorize  the  court  to  interfere  and  or- 
der a  recount.     Id.,  183  N.  Y.  274,  76  N.  E.  28, 

51.  See   5   C.   L.   1074. 

52.  Where  one  person  acts  as  secretary 
of  two  rival  conventions  and  he  executes  a 
certificate  of  nomination  to  the  candidate  of 
one,  mandamus  will  lie  to  compel  him  to  is- 
sue a  certificate  of  nomination  to  the  rival 
nominee.  To  enable  the  two  nominees  to 
present  their  claims  for  adjudication  to  the 
election  board  named  in  §  2966-23,  Rev.  St. 
1906.      State  v.   Jones    [Ohio]    78   N.    E.    505. 

53.  Postponing  election  of  a  new  commit- 
tee merely  to  perpetuate  their  own  power. 
In  re  Chester  County  Republican  Nomina- 
tions,  213   Pa.   64,    62  A.   258. 

54.  People  v.  Doe,  109  App.  Div.  670,  96 
N.    Y.    S.    389. 

55.  Mandamus  will  lie  to  compel  a  county 
court  to  declare  the  result  of  an  election 
on  local  option  and  to  make  an  order  pro- 
hibiting the  sale  of  liquor  when  the  result 
favors  prohibition,  as  such  duties  are  minis- 
terial only.  State  v.  Richardson  [Or.]  85  P. 
225. 

56.  State   v.   Rhodes    [Or.]    85   P.    332. 

.  57.  The  fact  that  a  board  having  no  power 
or  duty  to  canvass  and  count  a  certain  vote 
assumed  the  same  and  proceeded  to  act 
thereunder  as  a  board  will  not  subject  its 
members  to  mandamus  to  complete  the  can- 
vass and  count  if  abandoned  beforehand. 
Page  v.  McClure   [Vt.]    64  A.  451. 

58.  In  re  Burrell,  50  Misc.  261,  100  N.  Y.  S. 
470. 

59.  See   5  C.  L.   1075. 
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pose  an  additional  bui'den  on  taxpayers  is  not  a  gi'oimd  for  enjoining  a  legal  elec- 
tion.°^  The  question  of  the  propriety  of  enjoining  an  election  on  the  eve  thereof 
without  notice  is  addressed  to  the  discretion  of  the  court  and  does  not  go  to  iis  juris- 
diction.*^^ The  state  iji  its  sovereign  capacity  may  bring  a  suit  in  e<'juity  in  the 
supreme  court  of  Colorado  to  enjoin  acts  pursuant  to  an  alleged  conspiracy  violating 
the  election  laws,  although  such  acts  if  committed  would  be  punishal.ile  as  crimes,"'^ 
and  denials  of  the  equities  of  such  a  bill  are  wholly  immaterial  wliere  tlie  respond- 
ents have  no  right  and  claim  none  to  perform. the  acts  enjoined.''*  The  authority  of 
the  court  after  issuing  an  injunction  to  prevent  election  frauds  is  not  limited  to 
orders  merely  punitive  in  their  nature  but  to  accomplish  its  ends  may  issue  orders 
remedial  in  character.''^ 

§  13.  Judicial  proceedings  to  contest  or  rcviciv.  Eights  and  remedie-'i.^^ — • 
A  proceeding  to  contest  an  election  is  a  purely  statutory  proceeding  and  is  not  re- 
garded as  a  cause  at  law  or  in  equity/''^  but  in  Illinois  it  is  in  the  nature  of  a 
chancery  suit  and  the  rules  of  chancery  practice  apply.*^^  Ijallot  boxes  containing 
the  ballots,  the  keys,  and  the  reports  of  the  election  officials,  are  not  judicial  records 
reviewable  under  a  writ  of  certiorari.""  Where  no  other. method  of  judicial  review 
is  provided,  certiorari  is  the  proper  remedy  to  review  the  action  based  on  a  void 
election.'^"  The  remedy  for  an  illegal  election  on  the  license  question  is  an  election 
contest  and  not  proceedings  to  quash  the  licenses.'^^ 

Appeal  to  the  com'ts  in  an  election  matter  is  under  statutory  regulation.'^  but 
ordinarily  lies  only  from  final  judgments  of  the  election  officers.'^^-  In  Colorado  the 
supreme  court  will  assume  jurisdiction  in  an  original  proceeding  in  certiorari  involv- 
ing an  election  judge's  rights.'"*  In  ]\[issouri  the  courts  have  no  authority  tO'  enter- 
tain a  primary  election  contest  by  a  writ  of  certiorari.'^     In  ]\Iississippi  an  election 


CO.  Conner  v.  Gray  [Miss.]  41  So.  1S6. 
Equity  cannot  enjoin  an  election  called  pur- 
suant to  a  constitutional  statute  for  tlie  cre- 
ation of  a  new  county.     Id. 

61.  For  the  creation  of  a  new  county. 
Conner  v.  Gray  [Miss.]   41  So.  1S6. 

62.  State  v.  Nicoll,  40  Wash.  517,  82  P.  895. 

63.  64.     People  v.   Tool   [Colo.]    86   P.    224. 

65.  A  motion  to  restrain  canvass  of  re- 
turns which,  because  of  flagrant  frauds,  are 
untrue  in  making  up  the  final  abstract  of 
votes.     People  v.  Tool   [Colo.]   86  P.  229. 

66.  See  5  C.  L.  1075. 

67.  Properly  transferred  from  the  chan- 
cery to  the  common-law  docket.  Quartier  v. 
Dowiat.   219  111.   326,  76  N.  E.   371. 

68.  Demurrer  to  plea  in  abatement  after 
cause  had  been  transferred  to  common-law 
docket  properly  sustained.  Quartier  v.  Dow- 
iat,  219  111.  326,  76  N.  E.  371.  Recital  in  sum- 
mons that  the  cause  was  on  the  chancery 
side  of  the  court  not  inaccurate  as  proceed- 
ing is  governed  by  chancery  practice.      Id. 

69.  State  V.  Reynolds,  190  Mo.  578,  89  S. 
W.   877. 

70.  Even  though  the  statute  gives  the 
right  to  contest  election.  Commissioners' 
Ct.  of  Blount  County  v.  Johnson  [Ala.]  39  So. 
910. 

71.  Bordwell  v.  State  [Ark.]   91  S.  W.  555. 
73.     Under  a  statute  giving  any  citizen  the 

right  to  appeal  from  the  decision  of  the  offi- 
cer with  whom  a  certificate  of  nominations 
has  been  filed  upon  tlie  objections  raised 
thereto,  only  the  citizen  instituting  the  pro- 
ceeding by  filing  the  objections  may  appeal. 
In    re    Social   Democratic    Party,  182  N.  Y.  442. 


75  N.  E.  415.  The  secretary  of  .'?tate  having 
ruled  upon  objections  to  a  certain  certifi- 
cate of  nominations  filed  w^ith  him,  an  ap- 
peal lay  only  at  tiie  instance  of  the  person 
objecting,  and  an  appeal  taken  by  another 
citizen  who  had  filed  no  objections  upon 
which  appeal  an  adjudication  was  had  was 
witliout  authority  and  the  court  witliout 
jurisdiction   to    entertain   it.      Id. 

73.  Refusal  of  the  board  to  place  name 
and  address  of  a  certain  person  on  suspected 
list  of  persons  "■^'ho  are  not  qualified  voters'' 
is  not  such  a  determination  and  final  judg- 
ment on  the  rights  of  tlie  name  involved  as 
to  permit  an  appeal  for  the  purpose  of  hav- 
ing said  name  "struck  from  the  list."  Wil- 
son V.  Carter  [Md.]  63  A.  369.  An  appeal  does 
not  lie  from  a  mere  finding  of  a  county  board 
in  an  election  contest  and  before  any  final 
order  or  judgment  has  been  pronounced. 
The  record  of  the  board  that  it  "finds  the 
contestee  William  F.  Brown  is  elected  *  *  * 
and  tlie  contestor  Levi  Summe  does  now 
pray  an  appeal  to  the  circuit  court"  Is  a 
mere  finding.     Summe  v.  Browne,  165  Ind.  490, 

76  N.   E.    99. 

74.  To  review  a  judement  claimed  to  de- 
prive an  election  judge  of  his  joint  custody 
of  the  registration  lists  and  bis  share  of  the 
official  ballots.  People  v.  District  Ct.  [Colo.] 
84    P.    694. 

7.5.  State  v.  Reynolds,  190  Mo.  578,  89  S. 
W.  877.  The  primary  election  law  relating 
to  cities  of  300,000  iniiabitants  and  over  does 
not  confer  on  the  courts  of  Missouri  author- 
ity to  try  and  determine  contested  primary 
election  cases.     Id. 
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contest  involving  a  numicipal  oflice  is  properly  brought  under  the  code  provisions  for 
contests  in  state  and  county  elections.'*^  In  California  service  of  a  person  whose 
right  to  office  is  contested  and  who  cannot  be  found  may  be  had  by  leaving  a  copy 
of  the  citation  at  the  house  where  he  last  resided.' '  In  Minnesota  election  contests 
involving  issues  of  fact  must  be  tried  at  the  county  seat.'**  Persons  affected  by  a 
void  election  are  proper  parties  to  apply  for  a  writ  of  certiorari. ''^ 

Grounds  for  cojitest  or  review. — Belief  will  not  be  granted  on  a  doubtful  show- 
ing of  wrong/"  or  to  review  a  void  election/^  or  to  change  what  could  not  have 
affected  the  result.^-  but  tlie  court  may  determine  an  election  contest  even  though 
the  question  involved  has  become  moot  b}*  the  passing  of  election  day  if  they  vitally 
affect  the  conduct  of  future  elections.*'''  In  order  to  make  a  case  of  fraud  and  ille- 
gality in  an  election  it  is  not  necessary  that  the  election  officers  be'  implicated.'*'* 
Bribery  is  a  ground  for  setting  aside  an  election. ^^  While  in  AVest  Virginia  bribery 
at  an  election  disqualifies  the  guilty  party  from  holding  office/**  a  formal  conviction 
is  necessary  before  it  can  be  used  as  the  basis  of  a  contest.^^ 

Jurisdiction.^^ 

Notice  or  summons,  pleadings  and  issues.^^ — In  the  notice  the  grounds  may  be 
set  forth  by  attaching  the  complaint  to  and  making  it  a  part  of  the  notice."*^  In 
Missouri  an  election  contest  is  not  a  case  or  suit  which  requires  the  filing  of  a  pe- 
tition in  court  and  the  suing  out  of  a  writ  of  summons  in  the  name  of  the  state/^  a 
notice  in  conformity  with  the  statute  being  due  process. ^^  Such  notice  need  not  be 
filed  before  service  nor  state  that  it  has  been  filed  or  the  particular  day  when  it 
would  be,®^  and  is  not  insufficient  because  it  notifies  contestee  that  plaintiff  "shall 
contest"  the  formei^'s  election.''*  A  defective  notice,  being  in  Missouri  subject  to 
amendment/^  is  not  ground  for  prohibiting  a  court  from  proceeding  with  an  election 
contest.''*' 


76.  Under  Rev.  Code  1S92,  §  3034,  makinar 
an  pro\'isions  of  the  law  on  state  and  county 
elections  so  far  as  applicable  govern  in 
municipal  elections.  Shines  v.  Hamilton 
[Miss.]    39    So.    1008. 

77.  Under  Code  Civ.  Proc.  §  1110,  which  is 
constitutional.  Chatham  v.  Mansfield,  1  Cal. 
App.   298,   82   P.   343. 

78.  An  election  contest  Involving  issues 
of  fact,  though  a  special  proceeding,  must 
be  tried  at  tlie  county  seat  in  order  to  give 
the  court  jurisdictipn  under  the  general  rule 
requiring  all  issues  of  fact  to  be  tried  at  the 
county  seat.  Decision  reached  after  trial  at 
any  other  place  than  county  seat,  though 
correct  on  the  merits  will  be  reversed.  Bell 
V.  Jarvis  [Minn.]  107  N.  W.  547.  Objections 
to  trial  at  a  place  other  than  county  seat 
having  been  seasonably  made  are  not  waived 
by  subsequent  participation  in  proceedings. 
Id. 

79.  Resident  electors  and  landowners  in  a 
precinct  to  be  affected  bv  a  void  election  on 
the  question  of  the  application  of  the  stock 
law  are  sufficiently  interested  to  be  entitled 
to  apply  for  a  writ  of  certiorari  to  review 
the  electioa  proceedings.  Commissioners' 
Ct.  of  Blount  County  v.  Johnson  [Ala.]  39 
So.    910. 

80.  Where  investigation  showed  an  affi- 
davit to  support  a  petition  for  an  inspection 
of  ballots  to  be  unreliable  and  the  only  error 
in  the  ballot  clerk's  returns  was  conceded 
and  voluntarily  corrected,  and  no  extraneous 
proof   of    error   introduced,   the    petition   will 


be   aeniea.     in   re   Slattery,    50   Misc.    212,    100 
N.   Y.   S.   419. 

81.     Phillips  V.  Bynum    [Ala.]    39   So.   911. 

52.  Where  a  proper  canvass  would  not 
have  changed  the  result,  irregularities  in  a 
canvass  making  a  recanvass  impossible  will 
pot  be  ground  for  ordering  a  special  elec- 
tion. In  the  submission  of  local  option  is- 
sues under  the  Liquor  Tax  Law  1896,  p.  57. 
c.  112,  §  16.  In  re  Burrell.  50  Misc.  261,  100 
N.  Y.  S,  470.  Held  tliat  other  errors  com- 
mitted in  admission  and  rejection  of  ballots 
just  balanced  each  other.  McCarthy  v.  Wil- 
son,  146   Cal.    323,   82   P.   243. 

53.  In  re  Morgan,  99  N.  Y.  S.  775. 

84.  Whaley  v.  Thomason  [Tex.  Civ.  App.] 
15  Tex,  Ct.  Rep.   207,   93   S.  W.   212. 

8.";.  A  local  option  election  may  be  set 
aside  in  an  election  contest  on  tlie  ground 
of  bribery  if  a  sufficient  number  of  bribed 
votes  have  been  cast  to  affect  the  result. 
Whaley  v.  Thomason  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.    207.    93    S.    W.    212. 

86,  87.  Morrison  v.  McWhorter  [W.  Va.] 
52   .S.   E.   394. 

88,  89.      See    5   C.   L.    10  75. 

90.  Murtha  v.  Howard  [S.  D.]  105  N.  W. 
100. 

91.  As  required  by  Const,  art.  6.  §  38,  and 
Rev.  St.  1899,  §  4681.  State  v.  Hough,  193 
Mo.   615.  91  S.  W.   905. 

92.  Rev.  St.  1899,  §  7029.  State  v.  Hough. 
193   Mo.    615,   91   S.   W.   905. 

93.  94,  9.5.  96.  State  v.  Hough,  193  Mo.  G15, 
91   S.  W.   905. 
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Tlie  pleadings  or  tlieir  equiAalent  must  state  the  grounds  of  contest^'^  accord- 
ing to  the  rides  in  other  civil  suits."^  An  objection  to  the  counting  of  particuhir 
ballots  as  spurious  or  bad  need  not  be  incorporated  in  the  pleadings.''^  Although  a 
petition  in  an  election  contest  pra3^s  for  general  equitable  relief  and  is  indorsed 
''Bill  in  Chancery/'  the  petition  is  not  thereliv  rendered  a  bill  in  chancer\^^ 

Objections  may  be  raised  by  any  mode  appropriate  to  the  proceeding.-  Special 
contest  courts  though  of  limited  jurisdiction  have  power  to  determine  the  regu- 
larity and  sufficiency  of  their  o-wn  pleadings.^  x\  contestant  attacking  the  legality 
of  certain  votes  should  not  have  them  counted  for  himself.'^ 

The  issues  are  limited  by  the  pleadings  as  in  other  civil  suits/  and  tlie  ex'ent 
and  character  of  judicial  review  is  almost  entirely  statutory  depending  on  the  cliar- 
acter  and  operation  of  the  proceeding.*^     In  Montana  malconduct  on  the  part  of 


87.  A  notice  of  contest  for  a  judicial  of- 
fice is  a  pleading  and  serves  not  only  to  in- 
stitute tlie  proceedjn??s  and  bring  the  con- 
testee  into  court  but  also  to  inform  him 
of  tlie  cliaracter  and  cause  of  the  ground  of 
contest.  Morrison  v.  McWhorter  [W.  Va.] 
52    S.   E.   394. 

SIS.  A  notice  of  contest  alleging  tliat  many 
illegal  votes  were  cast  and  counted  for  con- 
testee,  tlie  names  and  precincts  being  un- 
known to  contestant,  and  many  legal  votes 
Tvere  cast  for  contestant  and  not  counted  for 
him,  tlie  names  and  precincts  being  unknown 
to  him,  is  insuiBcient  for  indeflniteness. 
Hale  V.  Stimson  [Mo.]  95  S.  W.  S85.  The  snf- 
licieucy  of  the  pleadings  in  an  election  con- 
test, as  a  question  of  law,  is  for  tlie  con- 
sideration and  determination  of  the  court. 
Morrison  v.  McWhorter  [W.  Va.]  52  S.  B.  394. 
A  petition  for  setting  aside  an  election  on 
the  ground  of  bribery  is  sufficient  which 
charges  that  the  poll  tax  of  voters  was  paid 
for  them  to  influence  their  votes.  Petition 
held  .sufficient.  Whaley  v.  Thomason  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  207,  93  S.  W.  212. 
A  statement  in  an  election  contest  is  not 
fatally  defective  in  not  alleging  that  at  the 
time  of  filing  it  plaintiff  is  an  elector  where 
he  alleges  that  he  was  an  elector  at  all 
times  mentioned  in  said  statement,  but  it  was 
not  filed  until  the  day  after  it  was  dated. 
Court  will  not  presume  that  he  ceased  to 
be  an  elector  on  the  following  day.  Chatham 
X.  Mansfield,  1  Cal.  App.  298,  82  P.  343.  An 
allegation  that  the  defendant  received  a  less 
number  of  legal  votes  at  an  election  than 
did  an  opponent  states  a  mere  conclusion 
and  will  not  admit  proof  of  illegality  of  bal- 
lots due  to  visibility  of  marks  on  the  back  of 
ballot,  improper  words  printed  on  ballot,  nor 
tbat  certain  party  candidates'  names  were 
not  placed  in  the  proper  place,  or  that  bal- 
lots bore  distinguishing  marks.  Hamer  v. 
Howell    [Utah]    86  P.   1073. 

99.  An  objection  to  the  counting  of  bal- 
lots on  the  ground  that  they  had  been  tam- 
pered with  is  an  objection  to  evidence  only, 
has  no  place  in  the  pleadings,  and  does  not 
enlarge  the  issues.  Moorhead  v.  Arnold 
[Kan.]    84   P.   742. 

1.  Quartier  v.  Dowiat,  219  111.  326,  76  N.  B. 
371. 

2.  And  may  be  raised  by  motion  to  quash, 
demurrer,  or  by  mere  objection  or  sugges- 
tion. Morrison  v.  McWhorter  [W.  Va.]  52  S. 
E.  394.  Whether  it  is  the  duty  of  a  board 
to  canvass  and  count  the  votes  in  a  certain 


election  being  a  quention  of  la^T,  an  allega- 
tion to  that  effect  in  a  complaint  is  not  ad- 
ini<ie«!  by  a  demurrer.  Page  v.  McClure  [Vt.] 
64  A.  451. 

3.  An  election  contest  court,  although  of 
limited  jurisdiction,  has  jurisdiction  to  df^- 
termine  questions  touching  tlie  regularity 
and  sufficiency  of  the  pleadings  in  a  contest 
for  a  judicial  office.  Morrison  v.  McWhorter 
[W.  Va.]   52  S.   E.  394. 

4.  Bigham  v.  Clubb  [Tex,  Civ.  Apn.]  15 
Tex.   Ct.   Rep.    4  79,    95   S.   W.    675. 

5.  Objections  to  and  challenges  of  ballots 
must  be  within  the  allegation  of  tlie  com- 
plaint. Hamer  v.  Howell  [Utah]  86  P.  1073. 
Where  ineligibilitj'  at  the  time  of  election 
is  the  ground  on  wliicli  a  person's  riglit  to 
ofSce  is  contested,  it  should  be  alleged  in 
the  statement.  McCarthy  v.  Wilson,  14  6 
Cal.  323,  82  P.  243.  A  petition  in  an  elec- 
tion contest  attacking  a  certain  vote  as 
illegal  because  the  voter  liad  not  paid  his 
poll  tax  will  not  authorize  a  finding  that 
it    is    illegal    because    the    voter    resides    in 

another  precinct.  Bigham  v.  Clubb  [Tex.  Civ. 
App.]  15  Tex,  Ct.  Rep.  479,  95  S.  W.  675.  In 
an  election  contest  a  petition  attacking  a 
certain  vote  as  illegal  because  tne  voter  bad 
not  paid  his  poll  tax  does  not  authorize  the 
judge  to  investigate  and  rule  on  the  age 
of  the  voter.  Holding  such  vote  illegal  on 
ground  that  voter  vv-as  under  age.  Id.  In 
the  absence  of  any  question  under  the  plead- 
ings as  to  the  eligibility  of  a  contestee  the 
court  need  make  no  finding  thereon.  Mc- 
Carthy  v.    Wilson,    146    Cal.    323,    82    P.    243. 

6.  in  New  York  the  power  of  a  judge  of 
the  supreme  court  or  of  the  court  is  limit- 
ed to  a  review  of  the  decision  of  the  elec- 
tion board  on  written  objections  filed  with  it, 
and  in  the  absence  of  such  decision  there  is 
nothing  to  review.  In  re  Candidates  for 
Member  of  Assembly  in  Thirty-Second  As- 
sembly Dist..  108  App.  Div.  361,  95  N.  Y.  S. 
€16  Failure  to  file  objections.  In  re  V^'alsh, 
108  App.  Div.  361.  96  N.  Y.  S.  147.  The  court 
has  authority  to  d'^termine  not  only  wheth- 
er a  ballot  is  valid  but  of  determining  for 
whom  they  should  be  counted.  In  manda- 
mus proceedings  under  Election  Law,  Laws 
1SS6,  p.  966.  c.  909,  §  114.  In  re  Hearst,  48 
Misc.  441,  96  N.  Y.  S.  122.  In  Kentucky  eligi- 
bility to"  office  cannot  be  passed  on  in  an 
election  contest.  Under  Act  of  1900,  §  1596a, 
repealing  a  previous  act  expresslj'  authoriz- 
in°-  a  review  of  the  eligibility  of  the  candi- 
dates.    Wilson  V.  Tye  [Ky.]   92  S.  W.  295. 


7  Cur.  Law. 


ELECTIOXS  §  12. 


1253 


election  judges  and  the  reception  of  illegal  votes  are  separate  grounds  for  contesting 
an  election/  hence  under  allegations  of  the  former  the  latter  cjuestion  cannot  be  rais- 
ed.^ A  motion  to  exclude  electio-n  returns  from  certain  precincts,  rendered  false  by 
frauds,  does  not  involve  the  question  of  the  disfrancliisenient  of  voters,  does  not 
make  an  election  contest,  nor  does  it  involve  title  to  office  so  that  candidates  are 
neither  proper  nor  necessar}^  parties.*  T\Tiether  a  contestant  has  obeyed  all  the 
statutory  i-equirements  necessary  to  institute  a  suit  is  for  the  court.^'' 

Dismissal.^^ — For  fundamental  insufficiency  of  allegations  dismissal  sua  sponto 
is  proper.^^  In  the  absence' of  bad  faith  a  proceeding  to  contest  an  election  should 
not  be  dismissed  for  insufficiency  of  the  security  until  an  opportunity  has  been  given 
to  furnish  additional  and  sufficient  security.^* 

Preservation  and  p'oduction  of  ballots}^ — Irregularity  in  observing  directory 
provisions  for  the  preservation  of  ballots  is  not  fatal.^^  The  integTity  of  ballots  is 
generally  impeached  by  the  mere  opportunity  for  tampering  by  evil  minded  per- 
sons/^ but  not  when  the  opportunity  does  not  extend  beyond  the  officers  having 
them  rightfully  in  custody.^^  After  ballots  have  become  a  part  of  the  court  files, 
presumptions  of  tampering  do  not  arise  from  the  mere  opportunity.^^  In  determin- 
ing whether  ballots  have  been  properly  preserved  by  a  deputy  auditor  his  title  to 
office  is  not  in  issue,^"  and  no  inference  that  the  ballots  have  not  been  properly  pre- 
served can  flow  from  the  mere  fact  that  he  is  deputy  de  facto  only.^°  N'either  party 
to  an  election  contest  having  anything  to  do  with  an  irregularity  in  the  custody  of 
ballots,  they  cannot  be  affected  by  it.^^  The  ballots  having  been  destroyed  and  it 
being  impossible  to  determine  the  number  of  legal  ballots,  the  whole  vote  must  be 
rejected.^^ 

Evidence.^^ — ^The  official  certificate  of  the  election  officers  is  competent  evidence 
and  when  introduced  makes  a  prima  facie  showing  of  the  facts  certified,-*  which 


7.  Code  Civ.  Proc.  §  2010.  Coleman  v. 
Kerr    [Mont.]    8.3   P.    393. 

8.  Coleman  v.  Kerr  [Mont.]   83  P.   393. 

9.  People  V.  Tool   [Colo.]   86  P.  229. 

10.  Whether  a  contestant  has  filed  a  state- 
ment of  his  election  expenses  as  required  by 
law  and  whether  his  failure  to  file  it  has 
any  pertinency  in  the  contested  election  pro- 
ceedings is  for  the  court  wherein  the  pro- 
ceeding is  pending  to  determine  in  the  first 
instance  and  does  not  furnish  a  ground  for 
issuing  a  writ  of  prohibition.  State  v.  Tay- 
lor,   193    Mo.    654,    91    S.    W.    917. 

11.  See  3  C.  L.  1175. 

12.  If  the  pleadings  are  fatally  defective 
by  failing  to  disclose  on  their  face  a  ground 
of  contest,  it  is  the  duty  of  the  court  to 
abate    the    proceedings    sua    sponte.     Morri- 

McWhorter    [W.   Va.]    52    S.   E.    394. 
Murtha  v.  Howard   [S.  D.]    105  N.  "W. 


son  ' 
13. 

100. 
14. 
15. 


See   5  C.  L.   1076. 

In  Iowa  provisions  as  to  folding,  wir- 
ing, and  sealing  ballots  for  their  preserva- 
tion are  directory  and  irregularities  in  not 
strictly  pursuing  these  directions  will  not 
defeat  the  will  of  the  electors.  Murphy  v. 
Lentz  [Iowa]   108  N.  W.   530. 

Ifl.  Chatham  v.  Mansfield,  1  Cal.  App.  298, 
82  P.  343.  It  was  error  to  admit  ballots 
in  evidence  where  the  envelopes  containing 
them  were  broken  at  the  time  the  county 
clerk  received  them,  that  thereafter  they  lay 
in  a  public  vault  to  which  the  public  gen- 
erally had  access,  that   6  ballots  were   miss- 


ing at  the  time  of  their  production  in  court 
and  no  evidence  w^as  introduced  sho^wing 
that  they  had  ever  been  properlj'  sealed.     Id. 

17.  Murphy  v.  Lentz  [Iov.'a]  108  N.  W.  530. 
Evidence  held  not  to  w^arrant  any  interfer- 
ence with  finding  of  trial  court  that  ballots 
had    not    been    tempered    with.     Id. 

IS.  No  presumption  that  an  attorney  in  a 
case  made  any  changes  in  them  arises  from 
the  fact  that  he  had  an  opportunity  to  do 
so.  Ogg  V.  Glover,  72  Kan.  247,  83  P.  103a. 
Ballots  transmitted  to  the  supreme  court 
unsealed  as  part  of  the  evidence  in  an  elec- 
tion contest  do  not  lose  their  probative  effect' 
from  being  temporarily  intrusted  by  the 
clerk  to  the  possession  of  the  attorneys  of 
one    of    the    parties.     Id. 

19.  Immaterial  whether  he  is  an  oflScer  de 
jure  or  de  facto.  Murphy  v.  Lentz  [Iowa]. 
108   N.  W.   530. 

20.  Murphy  v.  Lentz  [Iowa]  108  N.  W. 
530. 

21.  Violation  of  a  directory  provision  that 
ballots  were  to  be  kept  in  auditor's  office  by 
their  unauthorized  removal  to  the  clerk's 
office.  Murphy  v.  Lentz  [Iowa]  108  N.  W. 
530. 


People  V.   Davidson   [Cal.  App.]    83   P 


161. 
23. 
24. 


See   5   C.   L.    1076. 

Fleener  v.  Johnson  [Ind. 
E.  366.  It  being  the  duty  of 
fleers  to  canvass  the  votes  cast, 
icate  is  evidence  of  the  result. 


App.]  77  N. 
election  of- 
tbejr  certif- 
Id. 
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may  be  overthrown  by  the  production  of  the  ballots/^  whereupon  a  contrary  pre- 
sumption arises.-*^  Although  the  ballots  themselves  are  the  best  evidence,  if  it  ap- 
pears that  they  have  been  tampered  with,  the  certificate  of  return  may  prevail,-"  or 
in  case  of  the  destruction  of  the  ballots  the  testimony  of  the  officers  of  election  may 
become  the  best  in  deg-ree,^**  but  they  will  not  be  permitted  to  contradict  their  own 
certificate  of  election  from  memory  several  months  after  the  election.-''  It  is  proper 
for  the  court  on  the  request  of  the  contestant  to  open  the  ballot  boxes  and  recount 
the  votes.^°  Although  no  objections  to  the  introduction  of  tampered  ballots  are 
made,  the  contest  court  is  not  obliged  to  count  spurious  returns,^^  but  may  in  its 
discretion  investigate  and  reject  such  ballets  as  not  the  best  evidence.^-  Either 
party  may  introduce,  during  the  hearing,  witnesses  who  in  the  presence  of  the  c-;urt 
and  the  parties  have  examined  the  box  and  the  ballots  to  testify  as  to  their  cujidi- 
tion.''^  A  census  taken  some  months  later  is  not  admissible  to  prove  population  at 
the  time  of  election,'"'*  nor  can  it  be  proven  by  the  election  proclamation,'^^  but  it 
may  be  shown  by  the  last  preceding  Federal  and  state  census.-'^*'  Fraud  perpetrated 
on  the  day  of  election  may  be  proved  even  though  it  involves  inquiry  into  what  took 
place  immediately  or  even  long  before  the  election,^^  but  matters  occurring  prior  to 
election  day  and  the  suspicions  and  motives  of  the  respective  parties  were  immaterial 
on  the  question  as  to  which  of  two  election  boards  was  the  legal  one.^^  One  may 
state  hoAv  he  voted,''"'  and,  while  not  compelled  to  do  so,*°  is  not  entitled  to  be  ad- 
■  vised  by  the  court  as  in  the  case  of  criminating  questions.'*^  The  contestant  has 
the  burden  of  proving  the  alienage  of  the  contestee  whose  right  to  office  is  challenged 
on  this  ground.*^  Cases  considering  the  sulFiciency  of  the  evidence  on  particular 
points  are  sho^^Ti  in  the  note.^^ 


2,"».  Plepjier  v.  Johnson  [Ind.  App.]  77  N. 
E.  366.  The  record  of  election  returns  is 
generally  merely  prima  facie  evidence  of  the 
facts  stated  therein  and  may  bo  overcome  by 
extrinsic  evidence.  So  held  under  Pol.  Code 
§  1282.  Code  Civ.*Proc.  §s  1920.  1926.  People 
V.  Davidson  [Cal.  App.]   83  P.  161. 

26.  People  V.  Davidson  [Cal.  App.]  83  P. 
161. 

27.  Where  it  appears  that  ballots  were 
tampered  with  after  the  return  by  the  elec- 
tion officers  and  that  some  of  the  ballots 
were  void  because  one  poll  clerk  sisfned  the 
aames  of  botli  on  them,  the  certificate  return, 
not  being  otherwise  impeached,  will  prevail 
over    the    ballots    themselves    as    evidence    of 

•the  result  of  the  election  in  that  precinct. 
Williamson  v.  Musick  [W.  Va.]  53  S.  E.  706. 
See    the    preceding    paragraph. 

28.  Where  the  ballots  cast  at  an  election 
had  been -destroyed  before  trial  of  an  ac- 
.tion  to  oust  certain  persons  from  office,  evi- 
'dence  of  the  election  officers  that  nea-rly  all 

of  the  ballots  were  marked  for  two  candi  ■ 
dates  held  the  best  in  degree  that  existed. 
People  V.  Davidson  [Cal.  App.]   83  P.  161. 

29.  An  ofHcer  of  election  will  not  be  per- 
mitted to  contradict  a  certificate  of  election 
signed  by  him  on  the  night  of  election  by 
oral  testimony  given  some  months  later  from 
memory  only  in  an  election  contest.  Brown- 
ing v.   Lovett    [Ky.]    94    S.   W.   661. 

30.  Browning  v.  Lovett  [Ky.]  94  S.  W.  661. 

31.  32.  Moorhead  v.  Arnold  [Kan.]  84  P. 
742. 

33.  Browning  v.  Lovett  [Ky.]  94  S.  W.  661. 

34.  Where  the  right  of  a  township  to  elect 
two  persons  to  a  certain  ofHce  depended  up- 


on the  population  of  the  township  at  the  time 
of  the  election.  People  v.  Davidson  [Cal. 
App.]    83  P.   161. 

3.5.  People  v.  Davidson  [Cal.  App.]  83  P. 
161. 

36.  The  right  to  elect  certain  officers  in 
a  townsliip  depending  upon  the  poDulation. 
People-   V.    Davidson    [Cal.    App.]    83    P.    161. 

37.  Whaloy  v.  Thomason  [Tex.  Civ.  App.] 
15    Tex.   Ct.    Rep.   207,    93    S.   W.    212. 

38.  In  an  election  contest  involving  the 
question  as  to  which  of  two  election  1)oards 
is  the  legal  one,  events  occurring  prior  to 
election  day,  the  suspicions  of  the  respecti^'e 
parties  and  the  grounds  they  had  therefor 
are  incompetent  and  their  motives  in  their 
conduct  are  immateriaJ.  Foltz  v.  Mings,  IIS 
111.    App.    557. 

39.  Not  opposed  to  policy  of  a  secret  bal- 
lot.    State   V.    Matlack    [Del.]    64    A.    25S. 

40.  41.     State   V.   Matlack    [Del.]    64   A.    259. 

42.  Buckley  v.  McDonald  [Mont.]  84  P. 
1114. 

43.  Where  record  of  board  of  supervisors 
showed  that  the  number  of  votes  cast .  for 
each  candidate  for  a  certain  office  and  that 
one  of  them  received  the  highest  number 
of  votes,  held  such  evidence  was  overcome 
by  other  undisputed  evidence  showing  tliat 
the  number  of  registered  voters  in  the  town- 
ship and  the  number  of  ballots  cast  a:  the 
election  were  greatly  less  than  the  number 
of  votes  counted  and  shown  by  the  record. 
Id.  Evidence  held  sufficient  to  show  thft  il- 
legal ballots  were  cast  in  all  the  precincts 
of  the  township.  Id.  In  an  action  to  oust 
evidence  held  sufficient  to  show  that  the 
illegal   ballots   were   sufficient    in    number    to 
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Costs. — The  successful  party  in  an  election  contest  tried  before  an  unautliorized 
tribunal  is. not  entitled  to  his  costs.** 

Decision  and  review  tlievcof.*'^ — On  a  finding  that  a  contestant  was  not  elected 
a  failure  to  find  as  to  bis  eligibility  is  immaterial/^  nor  was  it  necessary  to  find  upon 
siicb  allegations  in  the  statement  as  were  admitted  by  tbe  ansv/er  either  by  a  specific 
statement  or  a  failure  to  deny.*^  Findings  of  an  election  contest  court  as  to  the 
appearance,  condition,  and  contents  of  a  sack  containing  ballots,  based  on  an  inspec- 
tion of  tbe  same  by  the  members  of  the  court,  is  supported  by  evidence.*®  ^Yhere 
a  motion  to  transfer  an  election  contest  from  the  chancery  to  the  common-law  docket 
and  a  demurrer  to  the  action  on  the  ground  of  want  of  jurisdiction  were  argued 
and  considered  together  and  the  granting  of  the  motion  shows  that  the  demurrer 
was  in  eifect  overruled,  it  was  not  a  fatal  error  not  to  enter  a  formal  order  showing 
the  disposition  of  the  demurrer.*^ 

Appellate  jurisdiction-'^'*  and  procedure-^^  in  election  contests  is  regulated  by 
law.  In  West  Virginia  eitber  party  to  an  election  contest  may  appeal  from  tlie 
county  court  to  the  circuit  couxt  where  the  contest  will  be  tried  de  novo.^-  An  ap- 
peal must  1)6  made  Avithin  the  statutory  time^^  or  extensions  thereof  subject  to 
proper  conditions,^*  and  the  record  for  appeal  must  be  seasonably  prepared.'^  Ex- 
piration of  the  term  of  a  contested  office  is  not  gTound  for  dismissing  the  appeal.^* 


make  a  difference  in  the  result  of  the  elec- 
tion. People  V.  Davidson  [Cal.  App.]  S3  P. 
161.  Finding'  that  no  improper  promises 
were  made  by  contestee  to  secure  his  elec- 
tion supported  by  the  evidence.  Hamer  v. 
Howell   [Utah]    86   P.   1073. 

44.  Contestee  not  entitled  to  $635  costs 
of  trial  before  a  board  contest  which  was 
without  jurisdiction,  not  even  under  Ky.  St. 
1903,  §  SS7,  providing  that  the  party  in  error, 
if  the  action  be  dismissed  for  want  of  juris- 
diction, shall  pay  the  costs.  Johnson  v. 
Davison    [Ky.]    89   S.   W.   518. 

45.  See   5   C.  L.    1077. 

46.  47.  McCarthy  v.  V\"ilson,  146  Cal.  323, 
82   P.    243. 

4S.     Moorhead  v.  Arnold  [Kan.]  84  P.  742. 

49.  Quartier  v.  Dowiat,  219  111.  326,  76  N. 
E.    371. 

50.  The  appeal  from  a  decree  of  the  quarter 
sessiojis  imposing  costs  in  a  contested  election 
case  should  go  to  the  superior  court,  as  the  su- 
preme court  is  without  jurisdiction.  Such 
an  appeal  does  not  involve  title  to  office.  In 
re  Hayes'  Election,  214  Pa.  551,  63  A.  974. 
The  revisory  jurisdiction  of  the  supreme 
court  on  an  appeal  from  an  order  of  the 
quarter  sessions  creating  election  districts 
is  the  same  as  on  certiorari.  Waynesburg 
Borough's  North  VA'ard,  29  Pa.  Super.  Ct.  525. 
On  an  appeal  from  an  order  of  the  court 
below  purporting  to  divide  an  entire  ward 
into  three  election  districts,  the  appellate 
court  has  no  jurisdiction  to  determine  a  dis- 
puted question  as  to  whether  the  three  dis- 
tricts include  the  entire  territory  of  the 
ward.  VA^aynesburg  Borough's  North  Ward, 
29  Pa.  Super.  Ct.  525;  "U'aynesburg  Borough's 
South  V^'ard,  29  Pa.  Super.  Ct.  532.  The  su- 
preme court  of  V\"est  Virginia  has  jurisdic- 
tion upon  a  writ  of  error  to  review  the  final 
order  of  a  circuit  court  in  an  election  contest 
for  a  county  office  where  it  is  shown  that  the 
value  of  tlie  office  is  greater  than  $100.  Wil- 
liamson V.  Musick   [W.  Va.]   53  S.  E.   706.     In 


New  York  the  special  term  is  expressly  au- 
thorized to  review  summarily  the  decision  of 
the  board  of  elections,  and  its  order  on  such 
review  is  appealable.  Election  Law,  Laws 
1896,  p.  922,  c.  909,  §  56.  In  re  Halpin,  108 
App.  Dlv.   271,   95  N.  Y.  S.   611. 

51.  In  lov/a,  on  appeal  in  election  cases, 
the  cause  v/ill  be  heard  anew  in  the  su- 
preme court.  Under  Code  §  1222  as  amended 
by  Acts  28th  Gen.  Ass.  p.  22,  c.  39,  §  1.  Mur- 
phy V.  Lentz  [Iowa]  lOS  N.  W.  530. 

52.  Acts  1901,  p.  76,  c.  80,  held  consti- 
tutional. Williamson  v.  Musick  [W.  V^a.] 
53    S.    E.    706. 

53.  On  the  failure  to  appeal  from  a  judg- 
ment of  the  superior  court  annulling  an  elec- 
tion within  10  days,  it  becomes  final.  Wil- 
son V.  Arnot  [Cal.  App.]  84  P.  293.  An 
-appeal  from  a  decree  annulling  an  election 
certificate  must  be  taken  within  10  days 
in  California  or  the  decree  becomes  final. 
Under  Code  Civ.  Proc.  §  1127.  The  term 
"commission"  therein  used  is  the  equivalent 
of  "election  certificate"  (Wilson  v.  Fisher, 
148  Cal.  13.  82  P.  421),  and  hence  of  course 
deprives  tlie  former  officer  of  his  salary 
pending  an  appeal  taken  later  (Id.).  Wliile 
a  statutory  provision- that  an  appeal  based  on 
the  ground  that  the  decision  is  not  supported 
by  the  evidence  must  be  taken  within  sixty 
days  applies  to  election  contest  cases  (Mc- 
Carthy v.  Wilson,  146  Cal.  323,  82  P.  243),  it 
will  not  preclude  an  appeal  taken  after  the 
sixty  days  based  on  improper  admission  and 
exclusion  of  evidence    (Id.). 

54.  Requiring  a  contestee  to  surrender  an 
office  to  a  contestant  as  a  condition  for  ex- 
tending the  time  within  which  to  perfect  an 
appeal  lies  within  tlie  discretion  of  the  court, 
McCarty  v.   Wilson    [Cal.   App.]    83   P.   170. 

."5.  Where  appellant  fails  to  comply  with 
conditions  contained  in  an  order  extending 
the  time  for  presenting  a  bill  of  exceptions 
until,  owing  to  change  of  circumstances,  he 
no  longer  can  comply,  an  offer  then  to  com- 
ply  would   not   entitle   him   to   have   hi.s   bill 
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Objections  to  the  pleadings"  or  to  the  evidence^^  cannot  be  raised  for  the  first  time 
on  appeal,  Euliugs  of  the  court  on  objections  are  reviewable  as  in  other  cases  if 
properly  excepted  to/^  and  when  such  rulings  are  erroneous  and  of  a  number  suffi- 
rient  to  be  prejudicial,^"  the  judgment  must  be  reversed.®^  On  an  appeal  or  writ  of 
error  to  reverse  a  final  order  in  an  election  contest  the  burden  of  preserving  the  evi- 
dence to  sustain  the  attack  rests  on  the  person  questioning  the  judgment."-  To  be 
considered  on  appeal,  ballots  must  be  properly  preserved  and  certified  to.'''^ 

Security  for  appeal;  costs.^^ 

§  13.  Offenses  against  election  7a«'5.®^^'"Willful"  illegal  voting  in  Iowa  in- 
volves either  a  knowledge  of  one's  disqualification  or  a  reckless  disregard  of  whether 
one  is  disqualified  or  not,^®  hence  one  in  good  faith  believing  himself  entitled  to 
vote  is  not  guilty  of  the  crime  of  "willful"  voting  within  the  Iowa  statute.®'  Un- 
der the  "Terrell  Election  Law"  of  Texas,  treating  voters  on  election  day  with  liquor 
and  tol)acco  is  bribery. "^^  Lavrs  making  it  a  crime  for  "officers"  of  elecfion  know- 
ingly to  prevent  a  qualified  voter  from  voting  do  not  apply  to  clerks  of  election 
not  within  the  meaning  of  the  act.^®  A  law  denouncing  the  offense  of  illegal  vot- 
ing and  providing  a  punishment  therefor  applies  to  and  is  not  repealed  by  subse- 
quent laws  requiring  additional  qualifications  of  voters,  noncompliance  with  which 
would  be  punishable.'^*'  Fnder  a  law  repealing  a  former  registration  statute  and  "all 
penalties  thereunder,"  an  offense  against  the  repealed  statute  committed  prior  to 
its  rei:cal  cannot  be  tried  and  punished  thereafter.''^  One  acting  as  an  officer  at  an 
election  and  acting  corruptly  cannot  avail  himself  of  any  irregularity  in  his  appoint- 
ment in  his  defense.''^  One  maj^  be  convicted  of  illegal  voting  although  already 
convicted  of  false  swearins:  in  connection  with  it.'^^ 


of  exceptions  signed.  Wilson  v.  Arnot  [Cal. 
App.]    84    P.    293. 

5C.  An  appeal  in  an  election  contest  V7\\\ 
not  be  dismissed  because  tlie  term  of  the  of- 
fice contested  has  expired,  since  the  right  to 
tile  fees,  salary,  and  emoluments  of  such 
office  is  a  substantial  vested  right  to  which 
a  contestant  is  entitled  if  elected  which 
would  be  denied  him  if  the  appeal  were  dis- 
missed on  such  ground.  McClelland  v.  Er- 
win,   16  Okl.  612,  86  P.  283. 

57.  Failure  by  plaintiff  to  allege  that  he 
Is  an  elector  at  the  time  that  the  statement 
Is  filed.  Chatham  v.  Mansfield,  1  Cal.  App. 
298,   82  P.   343. 

88.  McCarthy  v.  Wilson,  146  Cal.  323,  82 
P.   243. 

59.  Each  particular  ballot  is  regarded  as 
a  piece  of  evidence  and  the  ruling  of  the 
court  on  an  objection  thereto,  when  except- 
ed to  by  the  injured  party,  is  reviewable  by 
the  appellate  court  on  an  appeal  from  the 
Judgment  to  the  same  extent  as  any  other 
ruling  in  the  matter  of  the  admission  or  re- 
jection of  evidence.  McCarthy  v.  Wilson,  14  6 
Cal.  323,  82  P.  243.  The  supreme  court  will 
not  review  the  ruling  of  the  trial  court  up- 
on any  particular  ballot  in  tlie  absence  of 
exception  reserved  thereto  by  the  party  com- 
plaining.    Id. 

60.  Error  in  counting  the  ballots  from  a 
certain  precinct  is  not  prejudicial  if  the  re- 
sult of  the  election  would  not  be  affected  by 
their  exclusion.  Pledge  v.  Griffith  [Mont.]  83 
P.  392.  The  admission  of  testimony  of  elec- 
tion officers  that  nearly  all  of  the  voters 
marked  their  ballots  for  two  candidates,  even 
if  erroneous,  held  harmless  where  it  was 
shown    that    the    number    of    votes    counted 


greatly  exceeded  the  number  of  ballots  cast. 
People  v.  Davidson  [Cal.  App.]  83  P.  161. 

Gl.  McCarthy  v.  Wilson,  146  Cal.  323,  82 
P.  243. 

02.  Quartier  v.  Dowiat,  219  111.  326,  76  N. 
E.  371.  See  ante  this  sectior.,  Prf^srrvation 
and   Production   of  Ballots. 

63.  In  order  that  ballots  may  be  consid- 
ered on  appeal  they  must  be  certified  by  the 
trial  judge  to  be  the  original  ballots  used 
at  tlie  trial  and  in  the  original  form  as  in- 
troduced in  the  evidence.  Sending  up  a  box 
containing  the  ballots  to  which  is  attach- 
ed a  memorandum  of  the  judge  to  the  ef- 
fect that  he  had  never  opened  or  examined 
the  box  or  its  contents  but  believes  it  to 
contain  the  original  ballots  used  upon  sucla 
trial,  not  a  sufficient  id^ntiffcation.  Pledge 
V.   Griffith    [Mont.]    S3   P.   3D2. 

64,  65,      See  5  C.  L.  1078. 

66,  State   v.    Savre    [Iowa]    105   N.    W.    387. 

67.  A  person  upon  due  inquiry  ascertain- 
ing all  the  facts  and  in  good  faith  conclud- 
ing that  he  is  qualified  to  vote.  State  v. 
Savre    [Iowa]    105   N.    W.    387. 

68.  Whaley  v.  Thomason  [Tex.  Civ,  App.] 
15  Tex.  Ct.  Rep.   207,   93   S.  W.   212. 

69,  Ky.  St.  1903,  §  1583,  not  applicable  to 
clerks  of  election.  Barrow  v.  Common- 
wealth  [Ky.]   92  S.  W.  981. 

70,  Terrell  Election  Law  does  not  repeal 
Pen.  Code  1895,  art.  171.  Arrington  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  934,  89  S. 
W.  643. 

71.  Wilson  V,  People   [Colo.]    85   P.   187. 

72,  Commonwealth  v.  Brown  [Ky.]  93  S. 
W.   605. 

73.  False     swearing,     although     occurring 
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The  indictment.'^* — A  prosecution  by  information  before  judges  trying  tlie  facts 
is  valid  in  Delaware  in  the  case  of  a  violation  of  Const.  Delaware  art.  5,  §  7/^  and 
it  is  not  necessary  to  aver  that  a  comj^laint  charging  the  place  O'f  the  crime  was  made 
to  any  judge  entitled  to  sit  in  the  supreme  court,'''  and  no  preliminary  examination 
IS  required."^  The  allegations  must  show  that  the  election  was  legal,'^  and  when 
misconduct  of  an  oiiicer  is  charged  that  he  was  such."^  An  averment  that  election 
officers  willfully  failed  to  properly  read  and  truly  accredit  the  ballots  sufficiently 
alleges  a  violation  of  their  official  duty.^°  An  accusation  that  one  violated  his  offi- 
cial duty  is  not  double  in  charging  a  failure  to  fully  read  the  ballots  and  also  a  fail- 
ure to  make  a  true  statement  of  them.®^  A  charge  of  the  giving  away  of  liquor 
on  election  day  in  Texas  must  negative  a  proviso  respecting  medicinal  uses,  and 
must  aver  each  giving  separately.^-  Violations  of  official  duty  by  misreading  ballots 
and  untruly  stating  the  result  at  priman-  elections  on  September  24  and  again  on 
December  21  in  the  same  year  may  be  by  se^iarate  counts  brought  in  one  informa- 
tion. °" 

Variance. — It  is  not  a  fatal  variance  that  an  indictment  charging  defendant 
with  making  a  false  certification  of  election  made  two  slight  errors  in  copying  the 
certificate  into  the  indictm.ent.*'* 

Burden  of  proof  and  evidence. — In  a  prosecution  for  making  false  statements  to 
a  deputy  election  oflicer  it  is  not  incumbent  on  the  siate  to  prove  liiat  such  uepuiy 
or  his  principal,  both  of  whom  have  been  acting  as  election  officers,  have  ever  taken 
or  filed  their  respective  oaths  of  office. -^  A  witness  may  testify  that  a  certain  form 
of  ballot  is  similar  to  the  ballot  actually  used  in  an  election.^^  On  p-roof  that  but 
one  form  of  ballot  was  officially  used  a  form  of  ballot  identified  by  a  witness  as  ex- 
actly like  it  may  be  received. ^^  The  oath  of  office  actually  administered  is  admissi- 
ble in  a  prosecution  for  violation  of  oflicial  duty  though  the  law  prescribed  a  differ- 
ent oath.^^  In  a  trial  of  election  officers  for  violation  of  their  official  duty  a  wit- 
ness may  testify  that  he  voted,  such  evidence  not  being  secondary  to  the  election 
books.®^  As  bearing  upon  the  question  of  intent  in  voting  illegally,  a  person  may 
show  that  he  acted  upon  the  advice  of  one  learned  in  the  law."°     Tenants  guilty  of 


contemporaneously  with  illegal  voting,  does 
not  constitute  tliem  one  and  the  same  of- 
fense so  that  conviction  of  the  former  would 
prevent  coaviction  of  tlio  latter.  Arrington 
V.  State  [Tex.  Cr.  App.]  IS  Tex.  Ct.  Rep.  934, 
89  S.  W.  643. 

74.  See    5    C.    L.    107S. 

75.  Making  it  an  offence  for  an  election 
officer  to  willfully  violate  his  official  duty. 
State  v.  Matlack   [Del.]    64  A.   259. 

76.  77.      State   v.   Matlack    [Del.]    64   A.    259. 

78.  In  a  prosecution  for  the  giving  away 
of  iritoxicnting"  liquors  on  election  day,  an 
Information  charging  that  the  election  for 
the  entire  county  to  determine  w^hether  in- 
toxicating liquors  should  be  sold  within  the 
county  was  held  In  a  certain  precinct. 
Thweatt  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.    391,    95    S.    W.    517. 

79.  Alleging  that  accused  "pretended  to 
act"  as  an  officer  of  election  is  insufficient. 
Commonwealth  v.  Brown   [Ky.]   93   S.  W.   60  5. 

SO,  SI.      State  v.  Matlack  [Del.]   64  A.  259. 

S2.  An  information  charging  accused 
w^ith  having  given  away  intoxicating  liquor 
on  election  day  and  having  informed  several 
persons  where  they  could  obtain  it  is  fatal- 
ly defective  for  not  negativing  the  statutory 
proviso    that    it    may    be    sold    for    medicinal 


purposes,  and  also  as  alleging  separate  of- 
fences committed  in  distinct  transactions  be- 
tween different  persons  in  the  same  count. 
Thweatt  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.    391,    95   S.  W.    917. 

53.  Not  separate  and  distinct  offences. 
State  V.   Matlack    [Del.]    64   A.   259. 

54.  Alleging  that  on  a  certain  proposi- 
tion the  vote  was  240  where  the  original 
showed  340  and  a  failure  to  show  that  a 
certain  candidate  received  one  vote.  Com- 
monwealth v.  Brown  [Ky.]  93  S.  W.  605. 
Held  tliat  court  properly  instructed  tlie  jury 
to  find  for  the  defendant  where  the  prose- 
cution under  an  indictment  for  making  a 
false  certificate  of  election  failed  to  show 
that  tlie  certificate  and  stubbooks  returned 
into  court  ■were  the  originals,  nor  that  de- 
fendant signed  or  authorized  another  to  sign 
for  him  the  certificate.     Id. 

85.     People  V.   Ellenbogen,   99  N.  Y.   S.   S97. 

56.  State  V.  Matlack  [Del.]   64  A.  259. 

57.  Not  secondary.  State  v.  Matlack 
[Del.]   64  A.  259. 

55.  State  V.  Matlack  [Del.]   64  A.  259. 

89.  State  V.  Matlack  [Del.]  64  A.  259. 
Evidence  held  to  show  a  criminal  misread- 
ing of  ballots  in  polling  the  vote.     Id. 

90.  State  V.  Savre  [Iowa]   105  N.  W.  387. 
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the  crime  of  false  registration  are  not  accomplices  of  their  landlord  in  his  false  state- 
ments as  to  their  residence,  and  hence  may  testify  against  him  without  corrobora- 
tion.^^ 

Question  for  the  jury. — Evidence  of  having  voted  in  good  faith  raises  question 
of  intent  which  should  go  to  the  jury.^" 

ELECTRICITY." 


§   1.     Electric  Franchise   (1258). 
§   2,      Contracts    (1259). 

§  3.     Duty   of   Care   Resp-ectlng   Electricity 
(1259). 


§  4.  Causes  of  Action;  Rcsiiedies  a.nt\  Pro- 
cctlure  (12«53>.  Pleading  (1263).  Evidence 
(1264).      Questions    for   Jury    (1266). 


This  topic  deals  with  the  law  relative  to  the  rights  and  duties  which  per.son.'^ 
furnishing  or  using  electricity  have  or  owe  to  third  persons  not  in  their  employ,'^* 
except  in  so  far  as  such  rights  and  duties  are  peculiar  to  a  specific  application  of 
electricity,  as  its  use  in  propelling  street  cars''^  or  in  transmitting  messages  between 
parties.^**  The  general  principles  as  to  what  constitutes  negligence/^  and  the  rules 
for  measuring  damages,^®  are  treated  elsewhere. 

§  1.  Electric  franchise. ^^ — Electric  companies  furnishing  current  to  the  pub- 
lic generally  and  using  the  public  streets  and  highways  for  such  purpose  are  quasi 
public  corporations'^  and  cannot  discriminate  in  charges  for  tlie  same  service.^ 
The  acceptance  of  a  franchise  gives  the  conditions  imposed  the  force  of  binding  con- 
tracts.^ No  wires  can  be  strung  under  a  license  or  franchise  except  such  as  its  terms 
cover.  Placing  an  extra  feed  wire  in  a  street  is  prohibited  under  an  ordinance  per- 
mitting no  wires  to  be  placed  therein  except  a  trolley  wire.*  Legislative  authority 
to  construct  and  operate  a  plant  for  the  generation  of  electricity  does  not  authorize 
the  maintenance  of  a  nuisance  in  the  exercise  of  such  authority.^  The  right  to 
exercise  the  franchise  cannot  be  collaterally  attacked."  The  board  of  electrical 
control  of  New  York  City  has  been  held  to  have  no  power  to  grant  a  franchise.^ 


91.  In  the  prosecution  of  a  landlord  for 
making  false  statements  as  to  certain  per- 
sons being  his  tenants,  such  tenants,  al- 
though guilty  of  the  crime  of  false  registra- 
tion, are  not  accomplices  of  the  landlord  in 
his  false  statements  so  as  to  render  it  neces- 
sary to  corroborate  thejr  testimony  against 
him.  People  v.  Ellenbogen,  99  N.  Y.  S.  897. 
Where  a  landlord  averred  on  oath  that  cer- 
tain persons  vi^ere  tenants  of  his  and  -^vere 
then  at  hig  house  ■where  he  had  a  short  time 
before  left  one  of  them  asleep,  a  showing 
that  in  fact  such  persons  during  such  time 
were  in  the  election  officer's  rooms  adjoining 
and  the  tenants'  testimony  that  they  had 
Hved  elsewhere  for  two  years  is  sufficient 
evidence  to  sustain  a  verdict  of  conviction. 
Id. 

92.  Evidence  that  one  voting  in  the  wrong 
ward  supposed  his  residence  to  be  in  the 
w^ard  where  he  voted,  and  that  he  acted  on  the 
advice  of  attorneys,  raises  the  question  of 
intent  which  should  go  to  the  jury.  Error 
to  direct  a  verdict  of  acquittal.  State  v. 
Savre    flowa]    105    N.    W.    387. 

93.  See    5    C.    L.    1086. 

94.  Duty  as  to  employes,  see  Master  and 
Servant,   6   C.   L.   521. 

9^5.     See    Street    Railways,    6    C.    L.    1556. 
90.     See    Telegraphs    and    Telephones,    6    C. 
I,.    1065. 

97.     See   Negligence,    6    C.   L.    748. 


98.     See   Damages,    7    C.   L.    1029. 
991.     See    5    C.    L.    1086. 

1.  Armour  Packing  Co.  v.  Edison  Elec. 
Illuminating    Co.,    100    N.    T.    S.    605. 

2.  Armour  Packing  Co.  v.  Edison  Elec. 
Illuminating  Co.,  100  N.  Y.  S.  605.  Money 
paid  by  a  patron  charged  discriminatory 
rates  under  the  belief  that  others  were 
paying  the  same  rate  for  the  service  rnay 
be  recovered,  even  though  the  payments 
were  made  pursuant  to  specific  contracts. 
Id. 

3.  Condition  that  others  might  use  the 
same  poles  subject,  in  case  of  dispute  as  to 
compensation,  to  the  arbitrament  of  a  mu- 
nicipal officer  binds  the  acceptor  to  either 
agree  on  compensation  or  accept  the  arbitra- 
ment of  the  official,  unless  shown  to  be 
arbitrary  or  the  result  of  corruption.  Mont- 
gomery Light  &  W.  P.  Co.  v.  Citizens'  Light- 
H.    &    P.    Co.    [Ala.]    40    So.    981. 

4.  City  of  -Monroe  v.  Detroit,  etc..  R.  Co. 
[Mich.]    12   Det.   Leg.   N.    1035,    106   N.   W.    704. 

5.  Liable  in  trespass  for  the  maintenance 
of  a  nuisance.  Townsend  v.  Norfolk  R.  & 
Light    Co.    [Va.]    52    S.    E.    970. 

G.  Portions  of  complaint  in  action  for 
injuries  denying  defendant's  right  to  oper- 
ate freight  cars  held  properly  stricken  out. 
Roberts  v.  Terre  Haute  Elec.  Co.  [Ind.  App.J 
76    N.    E.    323. 

7.     The    board    of   electrical   control    is    not 


7  Cur.  Lcaw. 


ELECTRICITY  S  3. 


1259 


§  2.  Contracts.^ — Electricity  is  personal  property^  and  subject  to  o-miership, 
barter,  and  sale  as  such.^'^  A  contract  to  use  enough  electricity  by  measurement 
to  make  a  certain  minimum  monthly  bill,  or  pay  that  amount  should  sufficient 
current  to  make  it  not  be  used,  is  not  one  for  liquidated  damages,"  but  the  stipula- 
tion is  a  part  of  the  direct  obligation  of  the  contract.^^  The  violation  of  a  contract 
to  take  the  whole  of  one^s  supply  of  electric  current  from  a  single  manufacturer  is 
remediable  by  injunction  in  the  absence  of  an  adequate  legal  remed}^,"  and  there  is 
no  adequate  legal  remedy  where  the  current  is  to  be  taken  for  a  term  of  years  by 
measurement  subject  to  a  minimum  monthly  charge."  Injunction  lies  also  to  com- 
pel one  public  service  corporation  to  furnish  another  with  electricity  pursuant  to  a 
contract  between  them  until  such  time  as  the  plaintiff  can  procure  current  else- 
where/^ and  this  rule  applies  though  the  contract  between  them  is  violative  of  the 
express  provisions  of  the  defendant's  franchise  forbidding  any  restraint  on  competi- 
tion.i« 

§  3,  Duty  of  care  respecting  electricity}' — The  courts  are  not  in  harmony 
as  to  the  dangers  of  electricity  in  comparison  with  other  dangerous  agencies.^^ 
Without  expressing  affirmatively  the  degree  of  care  required  the  courts  have  declared 
various  acts  to  be  negligence  or  not  and  defined  the  duty  of  handlers  of  electricity 
in  specific  instances,^'',  but  proof  of  negligence  is  not  essential  to  establishing  liability 
when  the  maintenance  of  the  danger  amounts  to  a  nuisance.^*'     In  some  instances 


empowered  to  grant  a  franchise  for  the 
use  of  the  subways  or  ducts  of  New  York 
City  by  electric  companies  without  the  con- 
sent of  the  board  of  aldermen.  Laws  1SS7, 
p.  928.  c.  716,  etc..  construed.  West  Side 
Elec.  Co.  V.  Consolidated  Tel.  &  Electrical 
Subway  Co.,  110  App.  Div.  171,  96  N.  Y.  S. 
609. 

8.  See    5    C.    L.    1087. 

9.  Civ.  Code  §§  654,  655,  663,  construed. 
Terrace  Water  Co.  v.  San  Antonio  Light  & 
Power    Co.,    1    Cal.    App.    511,    82    P.    562. 

10.  Terrace  Water  Co.  v.  San  Antonio 
Lig-ht  &  Power  Co.,  1  Cal.  App.  511,  82  P. 
562. 

11.  12.  13,  14.  Beck  V.  Indianapolis  Lig-ht 
&  Power  Co.,  36  Ind.  App.  600,  76  N.  E.  312. 
-  1.1,  16.  Seattle  Elec.  Co.  v.  Snoqualmie 
Vails    Power    Co.,    40    V^^ash.    380,    82    P.    713. 

17.  See    5    C.    L.    1088. 

18,  LiOiiii^iana:  The  need  of  vigilance  in 
keeping  electricity  bound  is  even  greater 
than  keeping  a  tiger  witliin  his  cage.  Sim- 
mons V.  Shreveport  Gas,  Elec.  Light  & 
Power  Co.,   [La.]    41  So.  248. 

Michigan:  Electricity  is  to  be  classed 
with  gunpowder,  dynamite,  and  other  treach- 
erous and  destructive  agents.  Warren  v. 
City  Elec.  R.  Co.  [Mich.]  12  Det.  Leg.  N. 
415,     104    N.    W.    613. 

Ohio:  Electricity  is  to  be  classed  with 
steam  ratlier  than  dynamite.  Marsh  v.  Lake 
Shore   Elec.   R.   Co,,    7  Ohio  C.   C.    (N.   S.)    405. 

1&.  Failure  to  use  tlie  "magneto  pole" 
test  for  detecting  a  closed  circuit  is  proof 
if  negligence  where  other  tests  are  shown 
lO  be  inefficient  and  the  magneto  pole  is 
shown  to  have  been  at  hand.  O'Leary  v. 
Glens  Falls  Gas  &  Elec.  Light  Co.,  107  App. 
Div.  505,  95  N.  Y.  S.  232.  An  owner  of  high- 
tension  electric  light  and  power  wires  .  in 
proximity  to  telephone  wires  owes  to  line- 
men engaged  in  service  of  the  telephone 
company    the    clear    legal    duty    to    have    its 


wires  so  placed  and  insulated  as  to  permit 
them  to  work  in  safety.  Ziehn  v.  United 
Elec.  Light  &  Power  Co.  [Md.]  64  A.  61.  A 
telephone  company  was  not  negligent  in 
failing  to  learn  of  and  repair  a  broken  wire 
within  an  hour  or  an  hour  and  a  half  after 
it  fell  where  the  day  was  very  stormy  and 
there  was  much  sleet  and  ice  and 
wires  were  breaking  down  and  fall- 
ing all  over  the  city.  Auraent  v.  Penn- 
sylvania Tel.  Co.,  28  Pa.  Super.  Ct.  610. 
Where  a  bank  electrically  charged  a  hand 
rail  in  front  of  its  building  facing  on  a 
public  street  for  the  purpose  of  shocking 
persons  who  stopped  there,  it  was  liable 
for  injuries  caused  by  its  janitor  turning 
on  the  electricity,  even  though  he  did  so 
against  positive  orders.  AVIialey  v.  Citizens' 
National  Bk.,  28  Pa.  Super.  Ct.  531.  The 
maintenance  of  wires  in  violation  of  a 
municipal  regulation  requiring  .thorough 
insulation  is  negligence  for  which  the  owner 
is  liable  in  the  absence  of  contributory 
negligence  of  a  person  injured  thereby. 
Clements  v.  Potomac  Elec.  Power  Co.,  26 
App.  D.  C  482.  An  electric  company  gen- 
erating and  sending  out  a  deadly  current 
owes  to  employes  of  tliird  persons  lawfully 
on  its  premises  in  the  service  of  such  tliird 
persons  the  duty  of  keeping  its  wires  so 
insulated  and  protected  as  to  be  safe  to 
work  in  their  vicinity.'  Ryan  v.  St.  Louis 
Transit  Co.,  190  Mo.  621.  89  S.  W.  865. 
Giving  one  employed  to  clear  snow  off  the 
ties  of  a  railway  having  an  electrically 
charged  third  rail  an  iron  shovel  to  work 
with  is  not  negligence,  though  no  specific 
warning  is  given  of  the  danger.  Smith  v. 
Manhattan  R.  Co.,  48  Misc.  393,  95  N.  Y. 
S.    529. 

30.  Where  a  bank  electrically  charged 
a  hand  rail  in  front  of  its  building  facing 
on  a  public  street  for  the  purpose  of  shock- 
ing   persons    who    stopped    there    and     the 


12G0 


ELECTEICITY 


t  Cur.  LaAv. 


the  courts  have  been  enabled  to  decide  tbe  question  presented  on  the  basis  of  ordinary 
or  reasonable  care  without  committing  themselves  to  a  decision  as  to  a  higlier  de- 
gree.^^  Beyond  that  the  decisions  are  inharmonious,  passing  from  the  requirement 
of  a  reasonable  degi'ee  of  care^-  to  a  high  degree^^  and  on  up  to  the  highest  degree.^-' 
The  true  rule  would  seem  to  be  that  the  degree  of  care  changes  vritli  changing  cir- 
cumstances-^ and  must  be  in  proportion  to  the  danger.^*' 

The  liability  of  a  municipal  corporation'  in  the  operation  of  electric  enterprises 


current  was  sufficient  to  inflict  serious  in-  ! 
jury,  the  device  was  unlawful  and  a  nuisance  | 
per  se,  rendering  the  bank  liable  for  injuries  i 
inflicted  thereby  regardless  of  the  ques-  | 
tion  of  negligence.  V*'haley  v.  Citizens'  Nat. 
Bk.,    28    Pa.    Super.    Ct.    531.  | 

21.  An  instruction  that  the  duty  requisite  } 
in    the    handling    of    electricity    is    such    as 
ordinarily  careful  and  prudent  persons  would 
exercise    in    dealing    v.-ith    it    vmder    similar 
circumstances     is     sufficiently     favorable     to 
defendant    in    an    action    for    injuries    caused  , 
by    electric    current.     Vv'arren    v.    City    Elec.  ^ 
R.   Co.   [Mich.]   12  Det.  Leg.  N.  415.  101  N.  "W.  i 
613.     An   instruction  that  defend-^nt.  an  elec-  ' 
trie   lighting  company,   was   required   to   use 
reasonable    care    in    constructing    and    main- 
taining   its     system,     and     to     prevent     the 
secondary     system     being    charged     with     a 
high    voltage    current,    was    as    favorable    to 
defendant   as    it    could    ask   in    an    action   for 
the  death  of  a  patron  in  his  residence  while 
attempting    to     use     the     light.     Witmer     v. 
Buffalo    &    N.    F.    Elec.    Light    &   Power    Co., 
98    N.    Y.    S.    781. 

22.  Montaiia:  The  owner  or  operator  of 
an  electric  plant  must  use  a  reasonable  de- 
gree of  care  in  erecting  pole  lines,  selecting 
appliances,  and  insulating  the  wires  where- 
ever  people  have  a.  right  to  go  and  nre  liable 
to  come  in  contact  with  tliem.  Bourke  v. 
Butte  Elec.  &  Power  Co.  [Mont.]  83  P.  ' 
470. 

23.  Nortls  Carolina.  Fisher  v.  New  Bern, 
140    N.    C.    506,    53    S.    E.    342. 

Wisconsin:  Wilbert  v.  Zurheide  Brick  Co. 
[Wis.]    106 'N.   W.    1058. 

]Vcw  Vorfe:  An  electric  lighting  company 
maintaining  a  primary  circuit,  charged  with 
an  alternating  current  of  2,400  volts,  must 
exercise  a  high  degree  of  care  to  protect 
its  patrons  in  the  use  of  its  current.  Mor- 
hard  v.  Richmond  Light  &  B.  Co.,  Ill  App. 
l>iv.    353,    98    N.    Y.    S.    124. 

24.  Illinois:  Persons  utilizing  electric 
energy  as  a  business  are  bound  to  exercise 
the  liigiiest  degree  of  care  and  skill  to  pro- 
tect others  from  its  dangers.  Byron  Tel. 
Co.  V.  Sheets,  122  111.  App.  6.  In  the  ab- 
sence of  stipulations  to  the  contrary,  those 
who  engage  in  the  business  of  serving  the 
public  with  telephones  must  be  held  to  pos- 
sess and  employ  the  requisite  knowledge 
and  skill  to  protect  their  patrons  so  far  as 
practicable  from  the  dangers  incident  to 
the  business,  ■v^^hether  those  dangers  arise 
from  the  currents  employed  by  them  or 
such  as  may  reasonably  be  expected  to  get 
on    tlie    wires    from    other    sources.     Id. 

KentuoUy:  Nothing  short  of  the  utmost 
care  is  sufficient,  by  which  is  meant  the 
highest  degree  of  care  and  skill  known 
which    may    be    used     under     the    same    or 


similar  circumstances.  Mangan's  Adm'r  v. 
Louisville  Elec.  Light  Co.  [Ky.]  91  S.  W. 
703. 

Pennsylvania:  A  telephone  company's 
duty  to  its  patrons  is  to  exercise  at  all 
times  the  liighest  degree  of  care  and  vigi- 
lance to  protect  them  from  a  dangerous 
electric  current  over  its  wires  from  any 
source.  Delahunt  v.  United  Tel.  &  T.  Co. 
[Pa.]  64  A.  515.  V/here  a  bank  had  elec- 
ti'ically  cliarged  a  brass  hand  rail  in  front 
of  its  building  facing  on  a  public  street, for 
the  purpose  of  shocking  persons  w^ho  stop- 
ped there,  it  was  Ijound  to  use  the  \ery 
highest  degree  of  care  practicable  to  avoid 
injury  to  everyone  v.-ho  miglit  be  lawfully 
in  proximity  to  the  rail  and  come  accidental- 
ly or  otherwise  in  contact  therewith. 
Whaley  v.  Citizens'  Nat.  Bk.,  28  Pa.  Super. 
Ct.    531. 

25.  That  danger  arose  after  the  con- 
struction of  telephone  line  and  was  due  to 
tlie  running  of  electric  light  wires  below 
guy  Avire  was  no  excuse.  Guinn  v.  Delaware 
&   A.   Tel.   Co.,    72   N.   J.   Law,   278,   62  A.   412. 

36.  "Wood  V.  Wilmington  City  R.  Co., 
[T)el.]  64  A.  246;  Mangan's  Adm'r  v.  Louis- 
ville Elec.  Light  Co.  [Ky.]  91  S.  W.  703; 
Bourke  v.  Butte  Elec.  &  Power  Co.  [Mont.] 
83    P.    470. 

IVote:  The  Supreme  Court  of  Michigan 
says:  We  find  it  unnecessary  to  say,  as 
some  courts  have  said,  that  the  use  of 
electricity  imposes  the  duty  of  the  greatest 
possible  care.  The  circuit  judge  did  not 
so  charge,  but  contented  himself  with  say- 
ing thrt  the  duty  requisite  .  was  such  as 
ordinarily  careful  and  prudent  persons  would 
exercise  in  dealing  with  electricity  under 
similar  circumstances.  This  wnr^  sufficiently 
favorable  to  the  defendant,  although  it  in- 
volved the  idea,  before  expressed,  that  tlie 
iiature  of  the  hazard  is  an  element  in  de- 
termining the  question.  The  frequency  and 
nature  of  the  inspections  reqiiircd  depend 
in  a  measure  upon  this.  The  following  au- 
thorities, suggested  by  plainti^T's  brief,  show 
the  trend  of  decisions  upon  this  subject: 
Friesenhan  v.  Telephone  Co.,  134  Mich.  292, 
96  N.  W.  501;  V\'olpers  v.  N.  Y.  &  Q. 
Elec.  Co.,  86  N.  Y.  845;  Paine  v.  Elec.  Co.. 
64  App.  Div.  477.  72  N.  Y.  279:  Will  v.  Edison 
Co.,  200  Pa.  540,  50  A.  161,  86  Am.  St.  Rep.  732; 
Denver  Con.  Elec.  Co.  v.  Lawrence  [Colo.] 
73  P.  39;  Economy  L.  &  P.  Co.  v.  Hiller,  203 
111.  518,  68  N.  E.  72;  Alemphis  St.  R.  v.  Kart- 
right  [Tenn.]  75  S.  W.  719;  Lexington  R.  Co. 
V.  Fain  [Ky.]  71  S.  W.  628;  Lutolf  v.  United 
Elec.  Co.  [Mass.]  67  N.  E.  1026;  Richmond 
&  P.  Elec.  Ru  Co.  V.  Rubin  [Va.]  47  S.  E. 
S34;  Keasbey,  Elec.  Wires,  §§  242,  269;  3 
Current  Law,  1182;  1  Current  Law,  996;  City 
Elec.  Co.  V.  Conery,  61  Ark.  381.  33  S.  W. 
426,    54    Am.    St.    Rep.    262,    31    L.    R.    A.    570, 
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of  its  own  is  the  same  as  that  of  private  corporations,-'  and  it  runst  use  care  com- 
mensurate with  the  dangers  attaching  to  the  use  of  electricity.-®  Municipal  boards 
or  commissions  in  exercising  their  supervisor}-  powers  over  public  electric  utilities 
are  agents  of  the  municipality  which  is  liable  for  their  acts.-" 

A  contract  for  electric  lighting  exempting  the  electric  company  from  liability  for 
damage  to  person  resulting  from  the  use  of  the  light  does  not  exonerate  it  from  lia- 
bility for  injuries  caused  through  its  own  negligence  in  the  absence  of  an  express 
provision  therefor.^ 

Inspection  is  an  essential  element  in  the  exercise  of  due  care  on  the  part  of 
persons  engaged  in  the  business  of  utilizing  electric  energ}-.^^  The  watchfulness 
needed  to  prevent  accidents  from  the  use  of  electric  current  should  take  into  account 
the  acts  of  strangers  and  the  public  generally.'^  Knowledge  or  the  opportunity  to 
know  of  defects  is  a  further  rc-quisite  on  which  to  predicate  negligence/^  biit  knowl- 
edge will  be  inferred  by  failure  to  acquire  it  within  a  reasonable  time  after  op|X)r- 
tunity  therefor,^*  or  from  a  reckless  disregard  of  the  rights  of  others."^  Custoin  will 
not  excuse  the  exposure  of  the  public  to  unnecessary  danger  from  electric  appara- 
tus/* nor  the  violation  of  a  municipal  regulation. ^^ 

The  fact  that  a  person  injured  by  electric  apparatus  is  a  bare  licensee  of  a 
third  person  on  whose  premises  the  accident  occurs,  or  even  a  trespasser,  does  not 
affect  the  liability  of  the  owner  of  the  apparatus,'®  but  as  to  its  own  licensees  or  tres- 
passers as  to  it,  an  electric  company  owes  no  active  duty  beyond  the  exercise' of  rea- 


3  Current  Law,  11S5. — From  Warren  v.  City 
Electric   R.   Co.    [Mich.]    104    N.   "W.   613. 

2T.     Eaton    v.    Weiser    [Idaho]    86    P.    541. 

28.  Eaton  v.  VVeiser  [Idaho]  86  P.  541. 
Hf-virg-  notice  thereof  a  city,  as  operator 
of  an  electric  plant,  was  negligent  in  al- 
lowing a  live  wire  charged  with  a  deadly 
current  to  remain  suspended  over  a  street 
in  such  manner  that  it  "was  likely  to  come 
in  contact  with  persons  on  horseback  or  in 
vehicles    traveling    thereon.     Id. 

39.  The  water  and  light  commission 
created  by  Priv.  Laws  1903.  c.  41,  for  the 
city  of  Newbern,  is  an  agent  of  the  city. 
Fisher  v.  Newbern,  140  M.  C.  506,  53  S.  E. 
342. 

30.  'U'itmer  v.  Buffalo  &  N.  F.  Elec.  L. 
&    P.    Co.,    98    N.    Y.    S.    781. 

31.  The  operator  of  a  plant  for  the  gen- 
eration of  electricity  must  maintahi  a  sys- 
tem of  inspection  by  wliich  any  change 
that  has  occurred  in  the  physical  conditions 
surrounding  the  plant  and  equipment,  whicli 
would  tend  to  create  or  Increase  the  danger 

to  persons  lawfully  in  pursuit  of  tlieir 
business  or  pleasure,  may  be  discovered 
within  a  reasonable  time.  Bourke  v.  Butte 
Elec.  &  Power  Co.  [Mont.]  83  P.  470.  T\'here 
a  lighting  company  knew  of  the  groundin.g 
of  its  -^-ire  and  sent  a  man  to  locate  the 
trouble,  who  reported  the  line  "O.  K.,"  it 
was  negligent  in  turning  the  current  on 
upon  the  receipt  of  such  report  •without 
making  a  further  test  from  the  power  house 
to  ascprtain  if  tlie  trouble  had  been  reme- 
died. Harrison  v.  Kansas  City  Elec.  Light 
Co.,  19o  Mo.  606,  93  S.  W.  951.  Verdict  for 
defendant  in  action  for  death  of  a  child  from 
touching  the  end  of  a  severed  electric  light 
wire  hanging  in  a  tree  on  a  public  street 
lield  un.justifiable,  it  having  been  for  sevrral 
days  discoverable  that  a  wire  was  broken 
but  no  tests  to  that  end  having  been  taken. 


I  O'Leary  v.  Glens  Falls  Gas  &  Elec.  Light 
Co.,    107    App.    Div.    505.    95    N.    T.    S.    232. 

I      32.     Wilbert   v.   Zurheide   Brick   Co.    [V^'is.l 

;  106    N.    W.    1058. 

:      33.     Negligence    cannot    be    predicated     on 

,  the  inadequacy  of  insulating  material  un- 
less the  user  knew  or  ought  to  have  known 
of    It.      Mangan    v.    Hudson     River    Tel.     Co., 

I  50  Misc.  2SS.  100  N.  Y.  S.  539.  The  wire  of 
a  teiegraph  company  being  harmless,  the 
company  is  not  liable  to  a  stranger  hurt 
by  touching  it  wlien  the  wire  has  become 
charged  without  its  knowledge  or  anything 
in  the  circumstances  to'  put  it  on  notice, 
Martin  v.  Citizens'  General  Elec.  Co.  [Ky.] 
92    S.    W.    547. 

34.  Telephone  company's  foreman  held 
guilty  of  gross  negligence  in  sending  line- 
man to  work  in  contact  with  light  com- 
pany's wires  after  time  for  turning  on  cur- 
rent of  lighting  company  with  v.-arning 
merely  to  be  careful.  East  Tennessee  Tel. 
Co.   V.  Carmine   [Ky.]   93  S.  W.  903. 

35.  Where  a  bank  caused  a  brass  rail  in 
front  of  its  building  facing  a  public  street 
to  be  charged  with  electricity  for  the  pur- 
pose of  shocking  persons  •n^ho  stopped  in 
front  of  the  building,  it  "was  bound  to  know 
that  it  might  be  dangerous  and  tlie  extent 
of  the  danger.  Whaley  v.  Citizens'  National 
Bk.,    28   Pa.   Super.   Ct.   531. 

36.  Miller  v.  Lewiston  Elec.  Light,  Heat 
&   Power   Co.,    212   Pa.   593.   62   A.   32. 

ST.  Regulation  requiring  thprough  in- 
sulation held  not  affected  by  custom  in 
other  localities  to  use  no  insulation. 
Clements  v.  Potomac  Elec.  Power  Co..  26 
App.  D.  C.  482.  Evidence  held  insufficient 
to  establish  the  unreasonableness  of  a  muni- 
cipal regulation  requiring  electric  wires  in 
certain  districts  of  the  municipality  to  be 
thoroughly    insulated.     Id. 
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sonable  care.^®  One  sustaining  contractual  relations  with  an  electric  company  has 
a  right  to  assume,  in  the  absence  of  notice,  that  the  appliances  are  in  good  order 
and  free  from  defects/-^°  nor  can  an  electrical  company  be  heard  to  say  that  it  owed 
no  duty  to  a  resident  along  a  highway  in  front  of  whose  premises  its  line  of  wires 
was  strung.*^  The  negligence  of  an  employe  is  imputable  to  his  employer.*^  The 
doctrine  of  concurrent  negligence  obtains  in  electrical  cases.*''  The  law  merely  re- 
quires that  appliances  of  an  electrical  company  sha.ll  be  reasonalDly  safe.**  It  is 
not  an  insurer  of  its  patrons  against  danger  of  electric  currents  on  its  wires.*^  The 
ordinary  rules  as  to  proximate  cause**'  and  contributory  negligence  obtain  in  elec- 
trical caies.*' 


38.  Guinn  v.  Delaware  &  A.  Tel.  Co.,  72 
N.  J.  Law,  276,  62  A.  412. 

3!>.  Where  a  telephone  company  and  an 
electric  lighting  company  maintain  their 
wires  on  the  pole  of  an  electric  street  rail- 
road, the  situation  does  not  imply  a  license 
or  permission  from  one  company  to  another 
to  remove  or  in  any  manner  interfere  with 
its  wires.  Mang-an  v.  Hudson  River  Tel. 
Co..    50    Misc.    388,    100    N.    Y.    S.    539. 

40.  Maneran's  Adm'r  v.  Louisville  Elec. 
Light   Co.    [Ky.]    91    S.  W.    703. 

41.  Harrison  v.  Kansas  City  Elec.  Light 
Co.,    195    Mo.    606,    93    S.    W.    951. 

42.  Where  an  electric  lighting  company 
discovered  a  grounding  of  one  of  its  wires 
and  sent  a  man  to  locate  it  who  falsely  or 
misleadingly  reported  the  line  "O.  K."  when 
in  fact  he  had  merely  concluded  that  the 
trouble  was  on  another  line,  his  negligence 
was  iniDutable  to  the  company.  Harrison 
V.  Kansas  City  Elec.  Light  Co.,  195  Mo. 
606,    93    S.   W.    951. 

43.  Electric  company  held  liable  for  death 
of  man  whose  son  grounded  defendant's 
wire  on  deceased's  premises  witliout  tlie 
knowledge  or  consent  of  defendant  or  of 
deceased  who  accidentally  came  in  contact 
therewith.  Harrison  v.  Kansas  City  Elec. 
Light  Co.,  195  Mo.  606,  93  S.  W.  951.  The 
mere  fact  that  the'negligence  of  an  electrical 
company  concurred  with  that  of  the  son 
of  a  person  killed  by  contact  with  its  cur- 
rent did  not  relieve  it  from  liability.  Id. 
Where  wires  maintained  concurrently  by 
different  persons  or  concerns  are  so  erected 
or  strung  that  one  is  likely  to  fall  upon  or 
come  in  contact  with  the  other,  thereby 
producing  possible  destructive  consequences, 
eitlier  or  both  must  make  efforts  to  abate 
such  dangerous  condition,  and  if  injury  oc- 
curs through  a  neglect  of  such  duty,  botli 
are  liable.  Simmons  v.  Shreveport  Gas.  Elec. 
Light  &  Power  Co.  [La.]  41  So.  248.  A 
condition  of  defective  insulation  continuing 
through  a  period  of  over  nine  months  to  the 
time  of  an  injury  therefrom  is  the  proximate 
cause  of  the  injury  irrespective  of  an  in- 
tervening negligent  act  of  another  which 
may  have  added  to  the  danger  of  the  situa- 
tion.    Id. 

44.  In  action  for  death  of  person  by  con- 
tact with  wires  of  electrical  company,  evi- 
dence that  the  accident  might  have  been 
avoided  had  defendant  provided  its  line 
with  loops  for  cutting  off  grounded  line 
held  inadmissible.  Harrison  v.  Kansas  City 
Elec     Light    Co.,    195    Mo.    606,    93    S.    W.    951. 

4.-J.  Delahunt  v.  United  Tel.  &  T.  Co.  [Pa.] 
64    A.    515. 


4S.  Omission  of  electric  companies  to 
guard  against  contact  of  tlieir  vv'ires  on 
the  burning  of  a  building  to  which  the 
wires  of  one  of  such  companies  were  at- 
tached held  the  proximate  cause  of  injury 
to  a  fireman  in  attempting  to  remove  a 
wire  after  it  had  fallen  as  an  interference 
with  his  passage  in  the  line  of  his  duty. 
Horning  v.  Hudson  River  Tel.  Co.,  97  N.  Y.  S. 
625.  Where  injuries  were  sustained  by  plain- 
tiff's mere  playing  with  live  electric  wires, 
neither  their  proximity  to  the  ground  nor 
the  fact  tliat  one  of  them  ■was  defective  as 
to  insulation  was  the  proximate  cause  of 
the  injury.  Stark  v.  Muskegon  Traction 
Lighting  Co.  [Mich.]  12  Det.  Leg.  N.  550, 
104  N.  W.  1100.  Negligence  of  lighting  com- 
pany held  proximate  cause  of  injury  to 
children  coming  in  contact  with  its  wires, 
notwithstanding  act  of  teleplione  company 
in  placing  wires  in  contact  with  light  wires. 
Simmons  v.  Slireveport  Gas,  Elec.  Light  & 
Power  Co.  [La.]  41  So.  248.  Where  an 
electric  lighting  company  after  a  ground- 
ing of  its  wire  had  been  discovered  and  it 
had  sent  a  man  to  locate  the  trouble,  who 
reported  the  line  "O.  K.,"  turned  on  a 
deadly  current  whicli  resulted  in  the  deith 
of  a  person  at  a  point  wliere  tlie  line  was 
grounded,  the  negligence  of  the  lighting 
company  was  a  proximate  cause  of  tlie 
death.  Harrison  v.  Kansas  City  Elec.  Light 
Co.,  195  Mo..  600,  93  S.  W.  951.  The  want  of 
proper  insulation  of  wires  of  street  rail- 
road in  its  power  house  held  the  proximate 
cause  of  death  of  employe  of  third  person 
lawfully  on  its  premises,  resulting  from 
tlie  wrench  or  pipe  which  he  was  hand- 
ling coming  in  contact  with  current.  Ryan 
v.  St.  Louis  Transit  Co.,  190  Mo.  621,  89 
S.  W.  865.  The  rule  that  wliere  the  damages 
have  been  inflicted  by  one  of  two  causes, 
for  one  of  wliich  defendant  is  responsible 
and  for  the  other  of  which  he  is  not  re- 
sponsible, the  plaintiff  cannot  succeed  where 
it  is  just  as  probable  that  the  damage  was 
done  by  one  cause  as  the  other  was  held 
inapplicable  to  defeat  the  liability  of  an 
electric  light  company  for  the  death  of  a 
patron  while  alone  in  his  cellar  as  against 
tlie  theory  of  electrocution.  Morhard  v. 
Richmond  Light  &  R.  Co.,  Ill  App.  Div.  353, 
98  H.  Y.  S.  124.  The  rule  was.  however, 
held  applicable  to  prevent  recovery  against 
a  trolley  company  for  causing  the  burning 
of  a  building  by  the  falling  of  its  trolley 
wire.  Imeson  v.  Tacoma  R.  &  Power  Co., 
42    Wash.    74,    84    P.    624. 

47.     An    employe    of    a    telephone    company 
in    handling    the    wires    of    an    electric    light 
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§  4.  Causes  of  action;  remedies  and  procedure}^ — WTiere  the  negligence  is 
alleged  to  have  been  concurrent,  two  or  more  of  the  wrongdoers  may  be  joined  as  de- 
fendants in  one  complaint  in  Xew  York/'^  but  it  is  not  necessary  in  that  state  that 
iill  be  joined, ^°  especially  one  against  whom  no  negligence  is  charged  or  from  whom 
no  duty  is  alleged  to  have  been  owing.^^  Companies  using  the  same  pole  for  their 
wires  are  suable  jointly  for  injuries  to  an  employe  of  one  injured  while  working 
on  the  pole  by  the  current  of  the  other,'-  and  are  not  entitled  to  separate  trials 
when  so  sued.°^  "Wliere  a  municipal  regulation  makes  it  the  duty  of  those  eugaged 
in  transmitting  electric  energy  by  wires  to  thoroughly  insulate  them,  a  breach  of 
the  regailation  gives  a  right  of  action  to  one  injured  thereby  without  express  lan- 
^Tiage  conferring  it,^*  and  this  is  true  though  the  regulation  imposes  a  penalty  for 
its  violation,  recoveral)le  in  a  criminal  action,  in  the  aljsence  of  any  intention  to 
inake  the  criminal  remedy  exclusive.""* 

Flea  ding. ^'•^ — In  actions  to  protect  a  franchise  or  right  the  facts  must  be  plead- 
^d.^'^  The  rule  in  California  as  to  admissibility  of  evidence  under  pleadings  in  ac- 
tions for  breach  of  contract  of  sale  of  personalty  has  been  held  to  apply  to  breach 
of  contract  for  sale  of  electricity.^^     In  pleading  negligence  a  general  avermeiit  that 


company  on  the  same  pole  is  charged  Tvith 
reasonable  care,  whether  a  licensee  or  tres- 
passer. Mangan  v.  Hvidson  River  Tel.  Co., 
50  Misc.  .388.  100  N.  Y.  S.  539.  Employe  of 
telephone  company  held  guilty  of  contrib- 
utory negligence  in  deliberately  and  in- 
tentionally coming  in  touch  with  the  wires 
of  an  electric  lighting  company  on  the. same 
pole.  Id.  A  licensee  or  trespasser  owes  liim- 
self  the  duty* of  exercising  reasonable  care 
In  tlie  handling  of  electrical  appliances.  Id- 
Telephone  and  electric  light  companies  held 
liable  for  injuries  to  fireman  from  shock 
caused  by  contact  of  tlieir  wires  resulting 
from  his  attempt  to  remove  the  telephone 
v.'ire  as  an  interference  with  his  passage 
while  in  the  line  of  his  duty.  Horning  v. 
Hudson  River  Tel.  Co.,  97  N.  Y.  S.  625.  Con- 
tributory negligence  of  a  child  10  years 
of  age  in  playing  with  electric  wires  will 
defeat  recovery  for  injuries  sustained  there- 
bJ^  Stark  v.  Muskegon  Traction  &  Lighting 
Co.  [Mich.]  12  Det.  Leg.  N.  550.  104  N.  TV. 
1100.  The  fact  that  one  injured  by  volun- 
tarily and  for  mere  sport  seizing  a  live 
wire  was  not  aware  of  the  danger  does 
not  operate  of  itself  to  entitle  him  to  dam- 
ages therefor.  Id.  One  wrongfully  seizing 
a  live  wire  cannot  recover  for  injuries  re- 
ceived thereby.  Child  10  years  of  age  held 
a  wrongdoer  in  seizing  a  live  wire.  Id. 
One  sui  juris  voluntarily  and  unnecessarily 
going  into  dangerous  proximity  to  a  live 
wire,  charged  with  a  deadly  current,  is 
guilty  of  contributory  negligence,  precluding 
recovery  for  his  death  caused  thereby,  even 
though  the  wire  is  negligently  left  exposed. 
Carroll  v.  Grand  Ronde  Elec.  Co.  [Or.]  84 
P.  389.  The  rule  of  law  recognizing  a 
distinction  between  knowledge  of  the  con- 
dition of  an  instrumentality  and  recogni- 
tion of  the  risk  incident  thereto  held  in- 
applicable to  fasten  liability  on  an  electric 
company  for  the  death  of  a  person,  not  a 
servant  of  the  company,  by  a  voluntary 
exposure  to  the  current  of  a  broken  wire.  Id. 
Owner  of  telephone  wire  which  caused  run- 
away of  horse  drawing  vehicle  held  not 
entitled  to  predicate  contributory  negligence 


on  fact  of  injured  occupant  of  vehicle  jump- 
ing therefrom.  Jacks  v.  Reeves  [Ark.]  95 
S.  W.  781.  Failure  to  look  up  and  see  sag- 
ging telephone  wire  which  might  scrape 
top  of  vehicle  is  not  contributory  negligence 
of  occupant  of  vehicle.  Id.  Permitting  a 
14  year  old  girl,  accompanied  by  two  grown 
women,  to  drive  a  gentle  horse  along  a 
public  highway  held  not  to  warrant  infer- 
ence of  contributory  negligence  in  action 
for  injury  to  one  of  the  occupants.  Id. 
The  violation  of  a  rule  that  linemen  should 
treat  every  wire  as  a  live  wire  is  not  con- 
cl;isive  on  the  question  of  contributory  negli- 
gence. Mahan  v.  Newton  &  B.  St.  R.  Co., 
189  Mass.  1,  75  N.  E.  59.  Where  a  muni- 
cipal regulation  required  the  thorougli  in- 
sulation of  wires  transmitting  a  current  of 
voltage  dangerous  to  life,  one  coming  in 
contact  witli  such  wires,  even  in  play,  has 
a  right  to  presume  that  the  regulation  had 
been  complied  with  or  that  the  wires  -were 
not  used  to  convey  a  dangerous  current. 
Clements  v.  Potomac  Blec.  Power  Co.,  26 
App.  D.  C.  482.  Evidence  held  sufficient  to 
warrant  finding  of  contributory  negligence 
on  part  of  employe  of  electric  company 
touching  telegraph  wire  while  having  hi3 
foot  on  wire  carrying  deadly  current.  Mar- 
tin V.  Citizens'  General  Elec.  Co.  [Ky.]  92  S. 
W.    547. 

48.  See    5    C.    L.    1091. 

49,  TiO,  51.  Mangan  v.  Hudson  River  Tel. 
Co..    50   Ulisc.    388.    100    N.    Y.    S.    539. 

52,  53.  East  Tennessee  Tel.  Co.  v.  Carmine 
[Ky.]    93    S.   W.    903. 

54,  .55.  Clements  v.  Potomac  Elec.  Power 
Co..    26    App.    D.    C.    482. 

56.  See    5    C.   L.    1091. 

57.  Bill  to  enjoin  rival  electrical  com- 
pany from  stringing  wires  on  plaintiff '3 
pole  held  to  contain  mere  conclusions.  Mont- 
gomery Light  &  Power  Co.  v.  Citizens'  Light, 
Heat    &    Power    Co.     [Ala.]     40    So.    981. 

58.  In  action  for  breach  of  contract  of 
sale  of  electricity,  evidence  as  to  plaintiff's 
obtention  of  current  from  another  manu- 
facturer held  admissible  under  the  general 
ad  damnum  clause  of  the  complaint  in  view 
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it  was  negligent  to  allow  a  wire  to  sag  snificcs.^^     The  general  rules  as  to  issues, 
proof,  and  variance  are  applicable  as  illustrated  in  cases  cited.®" 

Evidence. '^^ — Judicial  notice  will  be  taken  of  the  general  nature  of  electricity.®^ 
Negligence  is  not  presumed  from  the  corresponding  absence  of  contributor}'  negli- 
gence"" or  from  mere  violation  of  a  regulation,*^*  but  may  be  inferred  from  the  mere 
hapjDening  of  an  accident  if  of  that  unusual  character  that  bespeal-rs  negligence/^ 
though  where  there  are  no  contractual  relations  between  the  2>ersons  or  other  occa- 
sion for  special  care  the  rule  has  been  denied."®     Modes  of  construction,'''^  the  nec- 


of  the  express  provisions  of  Civ.  Code  § 
3308,  relating  to  breaches  of  contracts  for 
sales  of  personalty.  Terrace  Water  Co.  v. 
San  Antonio  Light  &  Power  Co.,  1  Cal.  App. 
511,    82    P.    562. 

59.  Complaint  predicating  negligence  on 
act  of  telephone  company  in  permitting  wire 
to  sag  ■while  charged  held  to  sufficiently 
charge  negligence  as  against  a  general  de- 
murrer. Southern  Bell  Tel.  &  T.  Co.  v. 
Howell.   124   Ga.   1050,   53   S.  E.   577. 

60.  Plan  of  construction  held  brought 
in  question  by  averment  in  declaration  for 
death  caused  by  defective  insulation.  Mor- 
gan V.  "Westmoreland  Elec.  Co.,  213  Pa.  151, 
62  A.  638.  M'here  plaintiff  alleged  only  the 
breaking  and  fall  of  a  wire  as  due  to  the 
negligent  maintenance  thereof,  he  could  not 
recover  for  negligence  predicated  on  acts 
after  the  fall.  Augusta  R.  &  Elec.  Co.  .v. 
Weekly,  124  Ga.  384,  52  S.  E.  444.  Whether 
teleplione  companj^  was  negligent  in  not 
maintaining  guard  w^ires  to  prevent  its  wires 
in  case  of  their  falling  from  coming  in  con- 
tact with  electric  light  wires,  held  not  an 
Issue  under  tlie  pleadings.  Aument  v.  Penn- 
sylvania Tel.  Co.,  28  Pa.  Super.  Ct.  610. 
Where  a  complaint  charged  negligence  in 
improperly  fastening  wires  to  the  poles  and 
tliey  were  of  such  poor  material  that  they 
fell    onto    the    sidewalk,    a    recovery    for    fall 

of  the  wires  from  any  negligent  cause 
was  not  warranted.  Politowitz  v.  Citizens' 
Tel.   Co.,   115  Mo.  App.  57,   90  S.  W.   1031. 

61.  See  5   C.   L.   1091. 

62.  Judicial  notice  will  be  taken  of  the 
dangerous  quality  of  electricity.  Warren  v. 
City  Elec.  R.  Co.  [Mich.]  12  Det.  Leg.  N. 
415,  104  N.  'W.  613.  It  is  a  matter  of  com- 
mon knowledge  that  the  best  insulation  is 
at  times  and  under  certain  conditions  en- 
tirely inadequate.  Mangan  v.  Hudson  River 
Tel.   Co.,   50  Misc.    388,   100  N.   T.   S.    539. 

63.  The  negligence  of  a  defendant  can- 
not be  inferred  from  a  presumption  of  care 
on  4he  part  of  tlie  person  killed  for  whose 
death  defendant  is  sued.  Looney  v.  Metro- 
politan  R.  Co.,   200  U.  S.  480,  50  Law.  Ed. . 

64.  Failure  to  comply  with  an  ordinance 
requiring  wires  not  to  be  put  up  within  25 
feet  of  the  ground  will  not  be  presumed  to 
have  caused  or  contributed  to  an  injury 
from  such  v.-ires.  Stark  v.  Muskegon  Trac- 
tion &  Lighting  Co.  [Mich.]  12  Det.  Leg.  N. 
550,    104    N..  W.    1100. 

65.  Where  a  liorse  was  killed  by  step- 
ping on  a  cliarged  street  railway  rail.  Wood 
v.  Wilmington  City  R.  Co.  [Del.]  64  A.  246. 
Where  a  child  at  play  was  killed  by  contact 


with  a  severed  wire  hanging  from  a  tree 
in  a  public  street.  O'Leary  v.  Glens  Falls 
Gas  &  Elec.  Light  Co.,  107  App.  Div.  505. 
95  N.  Y.  S.  23  2.  Where  a  bank  caused  a 
brass  rail  in  front  of  its  building  facing  a 
public  street  to  be  cliarged  with  oleetricity 
for  the  purpose  of  shocking  persons  who 
stopped  in  front  of  the  building,  and  a 
passer-by  stopped  to  speak  with  a  friend, 
touched  the  rail,  and  was  injured  by  a  shock, 
a  presumption  of  negligence  arose  against 
the  bank.  Whaley  v.  Citizens'  Nat.  Bk.,  28 
Pa.  Super.  Ct.  531.  Where  traveler  on  high- 
way was  injured  by  jumping  or  being  thrown 
from  veliicle  in  runaway  caused  by  sagging 
of  telephone  wire  which  scraped  top  of 
vehicle,  tore  it  off,  frightening  the 
horse  which  was  being  driven.  .Jacks 
V.  Reeves  [Ark.]  95  S.  W.  781.  Where  a 
telephone  subscriber  was  killed  by  a  cur- 
rent of  electricity  while  attem.pting  to  use 
his  telephone.  Delahunt  v.  United  Tel.  & 
T.  Co.  [Pa.]  64  A.  515.  Evidence  held  insuf- 
ficient to  rebut  presumption  of  negligence 
of  oTvner  of  telephone  line  in  allowing  wire 
to  sag  and  obstruct  highway.  .lacks  v. 
Reeves  [Ark.]  95  S.  W.  781.  Street  railroad 
held  not  liable  for  deatli  of  pitman  wiiile 
engaged  in  arranging  tlie  apparatus  for 
transfer  of  a  car  from  a  "plow"  system  to 
a  trolley  line  where  defendant's  negligence 
was  not  affirmatively  shown.  Looney  v. 
Metropolitan    R.    Co.,    200    U.    S.    480.    50   Law. 

Ed. . 

66.  In  the  absence  of  a  contractual  rela- 
tion between  the  parties  or  of  a  statute 
regulating  the  matter,  the  doctrine  of  res 
ipsa  loquitur  applies  only  to  the  case  of 
such  highly  dangerous  things  or  agencies 
as  are  kept  or  used  solely  because  of  their 
liighly  dangerous  character,  and  not  to  elec- 
tricity which  is  classed  with  steam  rather 
than  dynamite.  Marsli  v.  Lake  Shoi-e  Elec. 
R.  Co.,  7  Ohio  C.  C.  (N.  S.)  405.  Electricity 
is  of  a  highly  dangerous  character  but  of 
such  common  and  recognized  use  in  modern 
civilization  that  its  use  and  keeping  are 
sanctioned  by  law,  and  if  injurious  conse- 
quences flow  from  its  use  and  keeping,  negli- 
gence of  the  user  or  keeper  must  be  shown 
to  render  him  liable  to  one  injured  by  an 
electric  current.  Id.  The  mere  fact 
that  electricity,  genernt»^d  by  an  elef^tric 
railroad  company,  escaped  from  its  trolley 
wire  to  one  of  its  span  wires:  thence  to  a 
telephone  cable  of  a  telephone  company; 
thence  to  a  telephone  cable  of  another  tele- 
phone company,  thence  to  a  gas  pipe  in  a 
store  building;  thence  to  the  lead  connection 
with    a    gas    meter    in    the    basement,    which 
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essary  voltage  of  an  alleged  deadly  current,^®  and  the  existence  of  known  and  efficient 
safety  appliances/^  are  relevant^  but  not  a  custom  to  disregard  a  legally  imposed 
safety  regulation/"  nor  what  safety  appliances  might  have  accomplished  in  the 
particular  caseJ^  Plaintiff  may  show  his  belief  that  wires  were  dead.'^  Ees  gestae 
has  been  held  to  include  remarks  made  just  before  a  search  for  the  cause  of  the 
trouble  which  resulted  in  the  shock,"^  and  declarations  of  that  nature  made  by  de- 
fendant's employe  need  not  be  strictly  contemporaneous  to  render  them  admissible 
in  Texas  as  part  of  the  res  gestae.'^*  The  competency  of  evidence  of  other  similar 
defects  or  instances  of  vagrant  or  erratic  currents/^  or  of  the  fact  that  defendant 
repaired  the  defect  in  question/''  and  of  demonstrative  evidence/^  is  governed  by 


was  melted  off,  ig-niting-  the  gas,  setting  fire 
to  the  floor  above  and  damaging  a  stock 
of  goods,  does  not  render  all  or  any  of  said 
companies  liable  in  damages  to  the  owner 
of  the  g'oods,  in  the  absence  of  proof  of 
negligence  on  the  part  of  one  or  more  of 
^aid  companies.  Id.  No  prima  facie  pre- 
sumption of  a  telephone  company's  negli- 
gence is  raised  as  between  it  and  one  with 
whom  it  had  no  contract  relation  by  proof 
that  its  wire  broke  under  the  strain  of  a 
severe  sleet  storm.  Aument  v.  Penn.syl- 
vania  Tel.  Co.,  28  Pa.  Super.  Ct.  610.  The 
fact  of  a  horse,  while  being  driven,  stepping 
on  the  wire  of  an  electric  company,  falling 
in  a  dying  condition,  whereby  the  driver 
was  precipitated  to  the  ground  and  received 
a  shock  and  burn,  raises  no  presumption  of 
negligence  of  the  electric  company  under 
Civ.  Code  1S95,  §  2321.  Augusta  R.  &  Elec. 
Co.  V.  Weekly,  124  Ga.  384,  52  S.  E.  444.  In 
action  for  Injuries  from  live  wire  where 
horse  being  driven  by  plaintiff'  stepped  on 
the  wire  and  fell  in  dying  condition  precipi- 
tating- plaintiff  to  his  injury.  Civil  Code 
1895,  §  2321,  held  inapplicable  to  relieve 
plaintiff    of    burden    of    proof.     Id. 

67.  In  an  action  for  death  of  a  lineman 
of  an  electric  lighting  company  alleged  to 
have  been  caused  by  contact  v.nth  wire  of 
trolley  company,  evidence  that  in  that  part 
of  the  country,  according  to  the  usual  con- 
struction, a  trolley  wire  would  be  lifted 
three  or  four  inches  by  a  passing  car  was 
admissible.  Mahan  v.  Newton  &  B.  St.  R. 
Co.,    189    Mass.    1,    75    N.    B.    59. 

68.  Where  a  municipal  regulation  re- 
quired wires  to  be  insulated  in  the  district 
in  which  injuries  were  caused  by  defective 
insulation,  and  the  evidence  in  an  action 
for  the  injuries  had  taken  a  wide  range 
in  respect  to  negligence  generally  and  the 
unreasonableness  of  the  regulation,  plaintiff 
was  entitled  to  show  the  voltage  necessary 
for  the  purpose  for  which  the  wires  in  ques- 
tion were  used.  Clements  v.  Potomac  Elec. 
Power    Co..    26    App.    D.    C.    482. 

69.  In  action  for  shock  received  by  trolley 
wire  coming  in  contact  with  light  wire  for 
alleged  negligence  in  failing  to  maintain 
guard  wires,  evidence  of  the  existence  of 
an  appliance  known  as  a  "guard  wire"  In 
common  use  to  prevent  trolley  wires  from 
coming  in  contact  with  other  wires  is  admis- 
sible. Mahan  v.  Newton,  etc.,  R.  Co.,  189 
Mass.    1,    75    N.    E.    59. 

70.  Where  a  municipal  regulation  re- 
quired   wires   to   be   insulated   in   the   district 
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in  which  injuries  were  caused  by  defective 
insulation,  evidence,  in  an  action  for  the 
injuries,  of  a  custom  of  other  companies  to 
use  uninsulated  wires  for  the  same  purpose 
the  wires  in  question  were  used  was  inad- 
missible. Clements  v.  Potomac  Elec.  Power 
Co.,    26   App.   D.   C.    482. 

71.  In  an  action  for  the  death  of  a  per- 
son by  contact  with  defendant's  wires,  evi- 
dence that  the  accident  might  have  been 
avoided  had  defendant's  line  been  provided 
with  a  loop  device  for  cutting  off  grounded 
wires  held  inadmissible.  Harrison  v.  Kansas 
City  Elec.  Light  Co.,  195  Mo.  606,  93  S.  W. 
951. 

73.  In  an  action  for  injuries  to  a  boy  by 
coming  in  contact  with  wires  of  a  lighting 
company  while  playfully  climbing  In  a  tree 
near  a  pole  on  which  the  wires  were  strung, 
evidence  that  he  believed  tlie  wires  were  old 
and  disused  was  admissible.  Clements  v. 
Potomac  Elec.  Power  Co.,  26  App.  D.  C 
482. 

73.  Statements  by  a  man  made  to  his 
wife  while  he  was  turning-  off  the  switch 
controlling  tlie  electric  lighting  apparatus 
in  his  house  held  admissible  in  an  action  for 
his  death  which  occurred  during  the  same 
search  for  the  cause  of  trouble  with  tlie 
lights.  Witmer  v.  Buffalo  &  N.  F.  Elec.  L. 
&   P.   Co.,    98    N.    Y.    S.    781. 

74.  Declarations  of  agent  as  to  defective- 
ness of  apparatus  after  injury  to  plaintiff 
caused  thereby  held  admissible.  City  of 
Austin  V.  Nuchols  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.    156,    94    S.    W.    336. 

75.  In  showing  that  electricity,  negligent- 
ly controlled,  was  the  origin  of  a  particular 
event,  evidence  of  other  instances  of  similar 
results  along  the  same  circuit  is  admissible. 
Vicksburg  R.  &  Light  Co.  v.  Miles  [Miss.] 
40  So.  748.  In  an  action  for  death  by  elec- 
tric shock,  testimony  as  to  previous  shocks- 
by  other  persons  at  other  places  eight  or  ten 
months  previously  was  inadmissible,  espe- 
cially where  no  serious  results  attended  tlie 
previous  shocks.  Fox  v.  Manchester,  183 
N.  Y.  141,  75  N.  E.  1116.  Testimony  as 
to  insulation  of  other  wires  than  those  al- 
leged to  have  caused  the  injury  held  inad- 
missible. Ziehn  v.  United  Elec.  Light  & 
Power  Co.    [Md.]   64  A.  61. 

76.  A  change  of  location  of  wires  after 
an  accident  cannot  affect  the  question  of 
liability  for  injuries  received  by  the  ac- 
cident. Ziehn  v.  United  Elec.  Light  &  Power 
Co.    [Md.]    64    A.    61. 

77.  Insulator    or    hanger    held    admissible. 
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the  usual  rules."'*  On  the  question  of  known  danger  it  is  proper  to  elicit  the  fact 
of  warnings  given.''®  Electrical  phenomena  are  the  subject  of  expert  testimony 
by  properly  qualified  witnesses.^** 

Questions  for  jury.^^ — Questions  of  fact,  of  which  there  was  some  proof  involv- 
ing negligence,  have  been-  held  to  be  for  the  jury  as  indicated  in  the  foot  notes,*-  as 
have  questions  involving  contributory  negligence*^  and  proximate  cause  of  injury.** 

Elevatobs,  see  latest  topical  index. 


Warren  v.  City  Elec.  R.  Co.    [Mich.]    12  Det. 
Leg-.   N.    415,   104  N.   W.    613. 

78.  See  Evidence,   5  C.  L.   1301. 

79.  Warren  v.  City  Elec.  R.  Co.  [Mich.] 
12  Det.  Leg.  N.  415,  104  N.  W.  613.  In  an 
action  for  injuries  by  electric  current  from 
a  span  wire  of  a  trolley  system  in  contact 
with  a  telephone  wire,  it  was  not  improper 
to  show  on  cross-examination  that  defend- 
ant's foreman  may  have  warned  linemen 
against   hot   span   wires.     Id. 

80.  Certain  witnesses  held  qualified  to 
testify  as  electrical  experts.  Warren  v.  City 
Electric  R.  Co.  [Mich.]  12  Det.  Leg-.  N.  415, 
104    N.    W.    613. 

81.  See   5    C.   L.    1092. 

82.  Failing  to  maintain  electric  system 
with  due  regard  for  the  safety  of  human 
life.  Witmer  v.  Buffalo  &  N.  F.  Elec.  Light 
&  Power  Co.,  98  N.  Y.  S.  781.  Whether 
janitor  of  bank  sprinkled  the  pavement  in 
front  of  the  building  and  turned  on  the 
electricity  charging  a  brass  rail  in  front  of 
the  building  for  the  purpose  of  injuring 
plaintiff  who  as  a  passerby  had  stopped  to 
speak  with  a  friend  when  he  came  in  con- 
tact with  the  rail.  Whaley  v.  Citizens'  Nat. 
Bk.,  28  Pa.  Super.  Ct.  531.  Whether  janitor 
of  bank  building  was  at  the  bank  at  and 
before  the  time  of  injury  to  plaintiff  by  be- 
ing shocked  on  touching  a  hand  rail  in 
front  of  the  building  electrically  char- 
ged by  the  bank  for  the  purpose  of 
shocking  people  who  stopped  there.  Id. 
Whether  janitor  of  bank  building  had  au- 
thority to  use  battery  connecting  with  hand 
rail  in  front  of  building  charged  with  elec- 
tricity by  the  bank  for  the  purpose  of  shock- 
ing  people   who   stopped   there.     Id. 

Not  for  jury:  Whether  city  or  its  water 
and  liglit  commission  were  negligent  in 
putting  in  use  certain  transformer  and  con- 
tinuing its  use.  City  of  Austin  v.  Nuchols 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  156,  94 
S.  W.  336.  Whether  a  telephone  company 
was  negligent  in  failing  to  repair  a  broken 
wire  within  an  hour  or  an  hour  and  a  half 
after  it  fell.  Aument  v.  Pennsylvania  Tel. 
Co.,  28  Pa.  Super.  Ct.  610.  Whether  tele- 
phone company  was  negligent  on  no  other 
evidence  than  that  its  wire  broke  and  fell 
during  a  severe  sleet  storm,  coming  in  con- 
tact with  wires  of  light  company,  resulting 
in  the  death  of  a  horse  belonging  to  a  per- 
son sustaining  no  contractual  relation  with 
it.  Id.  Whether  telephone  company  was 
negligent  in  not  maintaining  guard  wires 
to  prevent  its  wires  in  case  of  their  falling 
from  coming  in  contact  with  electric  light 
wires.      Id. 

Altsenee  of  guard  wire.s,  etc.:  Omission  of 
guard  between  electric  light  wire  and  tele- 
phone   wire    of    defendant.     Guinn    v.    Dela- 


ware &  A.  Tel.  Co.,  72  N.  J.  Law,  276,  62 
A.  412.  Failing  to  protect  the  span  wires  of 
an  electric  street  railway  from  the  impact  of 
other  wires.  Warren  v.  City  Elec.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  415,  104  N.  W.  613. 
Whether  a  telephone  and  an  electric  light- 
ing company  should  have  taken  further  pre- 
caution to  guard  against  contact  of  their 
wires  than  a  mere  separation  of  eiglit  feet. 
Horning  v.  Hudson  River  Tel.  Co.,  97  N.  Y. 
S.  625.  Whether  failure  to  take  precautions 
other  than  a  mere  separation  of  eiglit  feet 
between  the  wires  of  a  telephone  and  an 
electric  lighting  company  was  such  negli- 
gence as  rendered  them  liable  for  Injuries 
resulting  from  a  contact  caused  thereby. 
Id.  Whether  there  were  precautions  tliat 
could  have  been  taken  other  than  a  mere 
separation  of  eight  feet  between  the  wires 
of  an  electric  lighting  company  and  a  tele- 
phone   company's    wires.     Id. 

Low  or  saggrlng  Ti-ires:  Low^erlng  electric 
light  wires  at  night.  Miller  v.  Lewiston 
Elec.  Light,  Heat  &  Power  Co.,  212  Pa.  593, 
62  A.  32.  Whether,  after  notice  that  its 
wires  were  down,  a  traction  company  was 
negligent  in  continuing  to  send  a  deadly 
current  through  them.  Sorrell  v.  Titusville 
Elec.  Trac.  Co.,  23  Pa,  Super.  Ct.  425.  Cir- 
cumstances surrounding  death  of  horse  by 
contact  with  piece  of  wire  hanging  from 
feed  wire  of  trolley  system  held  to  present 
no  evidence  of  negligence  for  submission  to 
the  Jury.  Jones  v.  Union  R,  Co.,  98  N.  Y.  S. 
757. 

Bad  insulation:  Failing  to  discover  de- 
fects in  insulation  and  the  danger  of  escape 
of  current  therefrom  onto  a  tree  wire  fasten- 
ed on  same  post  with  guy  wires  of  electric 
light.  Wilbert  v.  Zurheide  Brick  Co.  [Wis.] 
106  N.  W.  1058.  Failing  to  make  inspection 
of  transformer  showing  signs  of  defective 
insulation.  Morhard  v.  Richmond  Light  & 
R,  Co.,  Ill  App.  Div.  353,,  98  N.  Y.  S.  124. 
Whether  insulators  used  were  effective. 
Warren  v.  City  Elec.  R.  Co.  [Mich.]  12  Det. 
Leg.  N.  415,  104  N.  W.  613.  Whether  the 
span  wires  of  a  street  railway  were  proper- 
ly insulated.     Id. 

Excessive  current:  Permitting  electric 
lighting  wires  in  residence  to  become  over- 
charged with  a  deadly  current  of  electricity. 
Witmer  v.  Buffalo  &  N.  F.  Elec.  Light  & 
Power  Co.,   98  N.  Y.  S.   781. 

Dead  and  unu.sed  Ttircs  and  inconstant 
currents:  Leaving  useless  wire  hang  in 
street.  Fox  v.  Manchester,  183  N.  Y.  141, 
75  N.  E.  1116.  Failing  to  give  notice  to 
person  using  wires  of  fact  of  their  being 
charged.  Snyer  v.  New  York  &  N.  J.  Tel. 
Co.  [N.  J.  Err.  &  App.]  64  A.  122.  Whether 
a  lineman  was  warned  that  wires  causing 
his  death  were  charged.     Smith  v.  Milwaukee 
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§   1.     Nature      and      Elements      of      Offense 
<126S). 

§  2.     Prosecution    and    Punishment    (1271). 

Evidence      (1272).     Sufficiency     of     Evidence 


(1273).  Variance   (1274).     Questions  for  the 

Jury;  Instructions      (1274).        The      "Verdict 

(1274).  The   Judgment    (1275).     Punishment 
(1275). 


This  topic  includes  not  only  the  offense  of  embezzlement  proper,  but  equivalent 
statutory  offenses  denominated  larceny,  larceny  by  bailee,  larceny  after  trust,  etc. 


Elec.  R.  &  Llg-ht  Co.  [Wis.]  106  N.  W.  829. 
Whether  telephone  company's  foreman  was 
neg-lig-ent  In  sending-  lineman  in  contact  with 
lig-ht  company's  wires  after  time  for  turn- 
ing- on  current  of  lighting  -company  with 
warning-  merely  to  be  careful.  East  Tennes- 
see Tel.  Co.  V.  Carmine  [Ky.]  93  S.  W.  903. 
"Whether  hang-lng  a  live  wire  on  a  pole  in  a 
portion  of  a  city  frequented  by  many  per- 
sons and  permitting  it  to  remain  suspended 
for  two  days  was  negligence.  Fisher  v. 
New    Bern,    140   N.    C.    506,'  53    S.    E.    342. 

KnoTvIedge  of  defect  or  neg^ligence  in  in- 
spection: "W^hether  electric  street  railroad 
company  had  knowledge  of  defective  insula- 
tion lof  its  wires  as  affecting  liability  for 
death  of  employe  of  third  person  lawfully 
on  its  premises  caused  by  contact  -with  Its 
wires.  Ryan  v.  St.  Louis  Transit  Co.,  190 
Mo.  621,  89  S.  W.  865.  "Whether  a  defect 
In  Insulation  had  existed  for  a  sufficient  time 
for  its  discovery  and  repair  before  the  in- 
jury sued  for  happened.  "Wilbert  v.  Zurheide 
Brick  Co.  [Wis.]  106  N.  "W.  1058.  "Whether 
existence  of  tree  wire  fastened  to  post  with 
electric  guy  wire  was  such  unusual  condition 
as  not  reasonably  to  be  apprehended  in  the 
conduct  of  an  electric  lighting  business.  Id. 
W^hether  inspection  proved  was  reasonable 
and  proper,  "^^arren  v.  City  Elec.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  415,  104  N.  W.  613. 
"U'^hether  electric  company  was  negligent  in 
falling  to  discover  defective  condition  of 
pole  which  fell  causing  the  death  of  a  per- 
son. Savannah  Elec.  Co.  v.  Bell,  124  Ga.  663, 
53  S.  E.  109. 

83.  Crossing  street  at  point  other  than 
regular  crossing  and  coming  into  contact 
with  wires.  Miller  v.  Lewiston  Elec.  Light, 
Heat  &  Power  Co.,  212  Pa.  593,  62  A.  32; 
Fox  V.  Manchester,  183  N.  T.  141,  75  N.  E. 
1116;  Southern  Bell  Tel.  &  T.  Co.  v.  Howell, 
124  Ga.  1050,  53  S.  E.  577.  "Whether  death 
was  caused  by  stepping  on  live  wire  or 
touching  It.  Fisher  v.  New  Bern,  140  N.  C. 
506,  53  S.  E.  342.  Seizing  hold  of  wire  hang- 
ing In  street.  Fox  v.  Manchester,  183  N.  Y. 
141,  75  N.  E.  1116.  As  affecting  liability  for 
injuries  caused  by  telephone  lineman  coming 
in  contact  with  wire  of  electric  light  and 
power  company.  Ziehn  v.  United  Elec.  Light 
&  Power  Co.  [Md.]  64  A.  61.  "^Hiether  driv- 
er of  team  was  guilty  of  contributory  negli- 
gence in  driving  on  telephone  wires  lying  in 
public  highway  as  result  of  blowing  down  of 
a  derrick,  whereby  they  became  charged 
vs'ith  a  deadly  current  from  a  traction  com- 
pany's -wires  which  were  also  crushed  to 
the  ground,  resulting  in  killing  the  horses. 
,Sorrell  v.  Titusville  Elec.  Trac.  Co.,  23  Pa. 
Super.  Ct.  425.  "Whether  lineman  was  in  the 
exercise  of  due  care  to  see  and  avoid  con- 
tact with  exposed  splices  in  wires.  New 
Omaha  Thomson-Houston  Elec.  Light  Co.  v. 


Rombold  [Neb.]  106  N.  W.  213.  In  use  of 
telephone  by  subscriber  when  he  heard  it 
making  a  noise  and  by  standing  on  wet  car- 
pet to  take  down  receiver.  Delahunt  v. 
United  Tel.  &  T.  Co.  [Pa.]  64  A.  515.  Obvi- 
ousness of  danger  of  injury  to  telephone 
lineman  in  stringing  wires  across  those  of 
electric  light  company  as  affecting  question 
of  assumption  of  risk.  Snyer  v.  Ne-w  York 
&  N.  J.  Tel.  Co.  [N.  J.  Err.  &  App.]  64  A. 
122.  "Whether  employe  of  third  person  kill- 
ed by  contact  with  defectively  insulated 
wires  of  street  railroad  was  guilty  of  con- 
tributory negligence.  Ryan  v.  St.  Louis 
Transit  Co.,  190  Mo.  621,  89  S.  "W.  865.  As- 
sumption by  employe  of  duty  of  making  his 
own  inspection  to  discover  defective  insula- 
tion. New  Omaha  Thomson-Houston  Elec. 
Light  Co.  V.  Rombold  [Neb.]  106  N.  "W.  213. 
"Whether  employe  in  charge  of  horse  was 
guilty  of  negligence  contributing  to  the 
death  of  the  horse  by  leading  him  through 
a  pool  of  water  in  which  there  was  a  live 
electric  wire.  Aument  v.  Pennsylvania  Tel. 
Co.,  28  Pa.  Super.  Ct.  610.  Openness  and 
obviousness  of  defects  in  insulation  as  affect- 
ing liability.  New  Omaha  Tliomson-Houston 
Elec.  Light  Co.  v.  Rombold  [Neb.]  106  N. 
"W.  213.  Of  lineman  of  electric  lighting  com- 
pany killed  by  contact  with  wire  while  vio- 
lating rule  to  treat  every  wire  as  a  live 
wire  and  handling  same  without  rubber 
gloves.  Mahan  v.  Newton  &  B.  St.  R.  Co., 
189  Mass.  1,  75  N.  E.  59.  "Whether  driver  of 
horse  should  not  have  seen  wire  hanging 
from  feed  wire  of  trolley  system  in  time  to 
pi-event  contact  of  horse  therewith.  Jones 
V.  Union  R.  Co.,  98  N.  Y.  S.  757.  "Whether 
ei-nploye  of  electric  company  was  guilty  of 
contributory  negligence  in  touching  tele- 
graph -wire  while  having  his  foot  on  wire 
carrying  deadly  current.  Martin  v.  Citizens' 
General   Electric  Co.    [Ky.]    92   S.  "W.   547. 

84.  From  electric  light  wires  lowered  at 
night.  Miller  v.  Lewiston  Elec.  Light,  Heat 
&  Power  Co.,  212  Pa.  593,  62  A.  32.  From 
tree  falling  on  telephone  wire  and  pressing 
it  against  charged  span  wire  of  trolley  sys- 
tem. Warren  v.  City  Elec.  R.  Co.  [Mich.] 
12  Det.  Leg.  N.  415,  104  N.  W.  613.  As  af- 
fecting liability  for  death  of  lineman  found 
dead  in  proximity  to  charged  iron  brace  on 
pole.  Morgan  v.  Westmoreland  Elec.  Co., 
213  Pa.  151,  62  A.  638.  Whether  burning  of 
building  was  due  to  negligence  of  electric 
company  in  the  maintenance  of  its  wires. 
Romano  v.  Vicksburg  R.  &  Light  Co.  [Miss.] 
39  So.  781.  Placing  of  wires  on  certain  pole 
by  defendant's  servants  as  affecting  liability 
for  injuries  to  one  on  premises  of  third  per- 
son. Guinn  v.  Delaware  &  A.  Tel.  Co.,  72 
N.  J.  Law,  276,  62  A.  412.  Whether  current 
which  killed  lineman  of  electric  light  com- 
pany   came    from    wire    of    trolley    company. 
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§  1.  Nature  and  elements  of  offense}^ — ^Embezzlement  is  not  a  common-law 
offense  but  is  purely  statutory^^  and  cannot  be  made  criminal  retrospectively,^^ 
though  a  statute  passed  subsequently  to  a  fund  coming  into  a  receiver's  hands  has 
been  held  applicable  to  determine  his  embezzlement  of  the  fund.^^  It  is  variously 
defined  a  composite  of  the  definitions  showing  the  intention  to  protect  relations  of 
trust  conserving  the  interest  of  the  person  reposing  trust  in  the  custodian  of  prop- 
erty.^® It  is  a  separate  and  distinct  crime  from  larceny,  though  denominated 
larceny  in  the  statutes  creating  the  off'ense,®"  the  distinction  being  that  in  embezzle- 
ment the  wrongful  conversion  of  property  is  without  trespass,  or  where  the  original 
taking  or  possession  is  lawful.^^  The  Oregon  statute  classifying  embezzlement  as 
larceny  has  reference  to  statutory  larceny  which  consists  in  the  felonious  conversion 
of  the  personal  property  of  another,  of  which  the  person  guilty  thereof  had  the  right- 
ful possession.®^  The  criminality  of  embezzlements  by  officers  of  financial  institu- 
tions may  exist,  though  the  particular  act  constitutes  a  special  statutory  crime,®^ 
and  the  like  is  true  of  public  officers  misappropriating  money."* 

It  is  a  single  crime  where  numerous  sums  were  all  received  in  course  of  busi- 
ness, but  the  conversion  was  entire.®^  Sums  received  on  different  days  may  be  ag- 
gregated to  make  out  felony  instead  of  misdemeanor  where  accountability  was  for 
the  whole  sum  and  not  for  daily  receipts.®" 

It  is  essential  that  there  be  a  fraudulent®''  conversion  or  misappropriation®^  of 


Mahan  v.  Newton  &  B.  St.  R.  Co.,  189  Mass. 
1,  75  N.  E.  59.  Whether  any  person  was  In 
or  about  a  bank  at  the  time  of  injury  to  a 
person  by  touching  an  electrically  charged 
hand  rail  in  front  of  the  building  as  show- 
ing possibility  of  the  injury  being  caused 
by  an  employe  of  the  bank.  Whaley  v.  Citi- 
zens' Nat.  Bk.,  28  Pa.  Super.  Ct.  531.  Wheth- 
er battery  connecting  with  a  hand  rail  in 
front  of  a  bank  building  electrically  charged 
for  the  purpose  of  shocking  persons  who 
stopped  there  was  strong  enough  to  injure 
a  person.     Id. 

85.  See  5  C.  L.  1093. 

86.  State  V.  Browning  [Or.]  82  P.  955; 
State  V.  Moyer,  58  W.  Va.  14  6,  52  S.  B.  30; 
Territory  v.  Munroe  [Ariz.]  85  P.  651;  Teston 
V.   State    [Fla.]    39    So.    787. 

The  statute  title  "An  act  in  relation  to  the 
crime  of  embezzlement"  is  sufficient  to  put 
the  legislature  on  notice  that  the  crime  of 
embezzlement  was  before  them  for  modifica- 
tion. Laws  1903,  p.  96,  c.  5160,  held  not 
repugnant  to  Const,  art.  3,  §  16,  relating 
to  the  title  of  acts.  Teston  v.  State  [Fla.] 
39   So.   787. 

87.  Const.  1870,  art.  2,  §  14,  forbidding  the 
passage  of  ex  post  facto  laws,  applied  in  con- 
struing Laws  1903.  p.  156,  §  81 1^.  Brown  v. 
People,   218   111.   361,   75  N.   E.   984. 

88.  Property  that  may  have  passed  into 
defendant's  possession  as  receiver  before 
Code  D.  C.  §  841  [30  Stat,  at  L.  1326,  c.  854] 
went  into  effect  is  comprehended  by  it  when 
thereafter  embezzled.  Fields  v.  U.  S.,  27 
App.  D.  C.  433. 

89.  Embezzlement  Is  a  fraudulent  appro- 
priation or  misappropriation  of  the  property 
of  another  by  one  in  whose  care  it  lias  been 
intrusted  with  the  intention  of  depriving  the 
owner  thereof.  State  v.  Moyer,  58  'W.  Va.  146,  52 
S.  E.  30.  Embezzlement  is  the  fraudulent  appro- 
priation of  property  by  a  person  to  whom  it  has 
been  intrusted.  Rev.  St.  1887,  §  7066.  State 
V.    Steers    [Idaho]    85   P.    104.     Embezzlement 


consists  in  the  breach  of  some  trust  rela- 
tion by  one  in  the  lawful  possession  of  the 
personal  property  of  another.  State  v. 
Browning   [Or.]   82  P.   955. 

Statutes  construed  In  extenso:  Acts  1903, 
P.  89,  c.  18,  §  19.  State  v.  Moyer,  58  W.  Va. 
146,  52  S.  E.  30.  D.  C.  Code  §  834  [31  Stat. 
at  L.  1325,  c.  854].  Gassenheimer  v.  United 
States,  26  App.  D.  C.  432. 

90.  State  v.  Moyer,  58  W.  "Va.  146,  52  S.  E. 
30. 

91.  State  v.  Moyer,  58  W.  Va.  146,  52  S.  E. 
30;   State   v.   Browning   [Or.]    82   P.   955. 

92.  B.  &  C.  Comp.  §  1798,  construed.  State 
V.    Browning    [Or.]    82    P.    955. 

9.3.  An  officer  of  a  building  and  loan  as- 
sociation held  subject  to  conviction  for  em- 
bezzlement under  the  general  statute  relat- 
ing to  embezzlement  by  fiduciaries  notwith- 
standing a  statute  directly  applicable  to 
such  officers.  Rev.  St.  1899,  §§  1374,  1912. 
State  V.  Shour  [Mo.]  95  S.  W.  405. 

94.  When  public  funds  are  detained  by  a 
justice  of  the  peace  with  fraudulent  and 
felonious  intent  to  misuse  and  misappro- 
priate the  same,  his  case  is  brought  within 
the  statute  denouncing  the  crime  of  embez- 
zlement by  public  officers,  notwithstanding  a 
statute  penalizing  failure  of  justices  to  make 
payment  within  a  given  time.  Robinson  v. 
Com.,    104    Va.    888,   52   S.    E.    690. 

95.  State  V.  Moyer,  58  W.  Va.  146,  52  S. 
E.    30. 

96.  Accused  could  not  claim  exemption 
from  punishment  as  for  a  felony  because 
the  sale  of  goods,  the  proceeds  of  whicli  lie 
embezzled,  did  not  amount  to  enougli  on  any 
one  day  to  -warrant  a  conviction  for  any- 
thing higher  than  misdemeanor.  Clark  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  1028, 
89    S.    W.    647. 

97.  Territory  v.  Munroe  [Ariz.]  85  P.  651". 
The  making  of  an  intentionally  wrong  dis- 
posal of  the  property,  indicating  a  design 
to  cheat  and  defraud  the  owner,  is  an  essen- 
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money  or  property^^  by  the  act  of  one  not  tlie  owner  and  in  a  position  of  trust  to 
the  owner^  lawfully  in  possession-  at  the  time  of  converting  it.^  One  may  become 
a  fiduciary  of  money  wliich  is  legally  payable  to  himself  aad  may  embezzle  it.* 
Embezzlement  cannot  be  committed  unless  the  accused  was  in  the  lawful  possession 
of  the  property  at  the  time  of  the  conversion/  but  manual  possession  need  not  be 
shown.''  The  criminal  intent  maist  be  present  at  the  time  of  the  conversion/  but  it 
is  not  essential  that  the  employment  or  agency  of  accused  shall  have  continued  till 
then.^  In  IMichigan  the  statute  makes  it  criminal  when  the  money  was  entrusted  un- 
der a  written  agreement  specifying  how  it  should  be  applied,''  and  the  reception  as 
agent  of  another  of  money  under  a  writing  made  for  the  other's  behalf  is  not  em- 
bezzlement.^*' An  "agent"  within  the  statutes  is  one  who  would  ordinarily  be  re- 
garded as  such,"  regardless  of  what  the  contract  of  employment  calls  him.^^     Where 


tlal  element  of  the  crime  of  embezzlement. 
Higbee  v.  State  [Neb.]  104  N.  W.  748.  Must 
be  actuated  by  the  fraudulent  purpose  to  de- 
prive the  owner  of  his  property.  State  v. 
Disbrow  [Iowa]  106  N.  W.  263.  One  of  the 
constituents  of  the  crime  of  larceny  and 
of  embezzlement  is  the  fraudulent  conver- 
sion of  the  personal  property  of  another 
without  his  consent  which,  in  each  instance, 
constitutes  the  gist  of  the  offense.  State 
V.  Browning  [Or.]  82  P.  955.  Evidence  in 
proceeding  to  obtain  discliarge  from  arrest 
on  charge  of  grand  larceny  in  first  degree 
denounced  by  Penal  Code  §  528,  held  insuf- 
ficient to  show  criminal  intent.  ■  People  v. 
Moss,   99  N.  Y.   S.   138,   rvg.   100  N.  Y.   S.  427. 

9S.  To  complete  the  misapplication  of 
the  funds  of  a  bank  it  is  necessary  tliat  the 
fund  should  be  withdrawn  from  the  pos- 
session and  control  of  tlie  bank  or  a  con- 
version thereof  occur  so  that  the  bank  loses 
the  same.  United  States  v.  Martindale,  14  6 
P.  280.  It  does  not  affect  the  validity  of  a 
conviction  whether  the  act  of  accused  in  de- 
positing the  fund  in  his  own  name  or  his 
subsequent  act  in  withdrawing  it  was  the 
conversion.  Stephens  v.  State  [Tex.  Cr.  App.] 
15  Tex.  Ct.  Rep.  937,  93  S.  W.  545.  The 
crime  denounced  by  the  Kentucky  statute 
Is  a  single  offense  complete  in  itself  when 
the  fraudulent  conversion  takes  place.  Ky. 
St.  1903,  §  1358a.  Hylton  v.  Com.  [Ky.]  91 
S.  W.  696.  Where  the  secretary  of  a  build- 
ing association  procures  the  issue  of  checks 
of  the  association  in  the  names  of  fictitious 
applicants  for  loans  and  endorses  tliem  in 
the  names  of  the  fictitious  payees,  his  col- 
lection of  such  checks  would  estop  him  from 
asserting  their  original  invalidity,  even  if 
tliey  were  invalid,  and  would  amount  to  em- 
bezzlement under  section  6843.  Livingston 
V.  Fidelity  &  Deposit  Co.,  7  Ohio  C.  C.  (N. 
S.)  66.  Where  a  statute  declares  one  guilty 
of  embezzlement  who  fraudulently  appro- 
priates property  to  his  own  use  or  secretes 
it  with  a  fraudulent  Intent  to  appropriate 
it,  the  secreting  and  appropriating  are  sub- 
stantive acts  and  facts  that  may  separately 
constitute  the  offense.  State  v.  Lonne  [N. 
D.]    107  N.  W.   524. 

99.  Riglits  In  action  are  subject  to  embez- 
zlement in  Nebraska.  Cr.  Code  §  121.  Hir- 
bee  v.  State  [Neb.]  104  N.  W.  748.  But  un- 
der the  statute  making  the  embezzlement  of 
a  right  in  action  a  crime,  the  "securing  of 
credit  by  an  agent  in  his  individual  capacity 
and  for  his  own  use"  for  any  right  in  action 


of  his  employer  would  not  be  sufficient  to 
constitute  the  crime  (Id.),  unless  by  securing 
the  credit  for  himself  he  deprived  his  em- 
ployer of  the  right  in  action  by  destroying  or 
a,lienating  his  title  to  the  subject  of  that 
right  (Id.),  nor  unless  he  did  this  with  feloni- 
ous intention  (Id.). 

1.  Special  masters,  commissioners,  and  re- 
ceivers are  not  subject  to  prosecution  for 
embezzlement  in  Ohio.  State  v.  Fabin,  4 
Ohio  N.  P.  (N.  S.)  288. 

2,  3,  4.  Where  a  part  of  purchase  money 
was  handed  to  a  vendor  to  pay  off  the  lien  of 
a  prior  vendor's  note  and  he  undertook  to 
pay  the  same,  he  was  a  trustee  of  the  money 
and  guilty  of  embezzlement  by  the  conver- 
sion thereof  to  his  own  use.  Cowan  v.  State 
[Tex.  Cr.  App.]    93   S.  W.   553. 

5.  State  V.   Browning    [Or.]    82   P.   955. 

6.  Cr.  Code  §  121,  construed.  Higbee  v. 
State  [Neb.]   104  N.  W.  748. 

7.  State  V.  Moyer,  58  W.  Va.  14  6,  52  S.  E. 
30.  Evidence  in  proceeding  to  obtain  dis- 
charge from  arrest  on  magistrate's  warrant 
for  violation  of  Penal  Code  §  528,  held  insuf- 
ficient to  sliow  criminal  intent.  People  v. 
Moss,  99  N.  Y.  S.  138,  rvg.  100  N.  Y.  S.  427. 
A  mere  detention  of  money  belonging  to  an- 
other, without  a  fraudulent  intent  to  convert 
it  to  the  use  of  the  one  by  whom  it  is  detain- 
ed and  to  deprive  the  other  thereof,  is  not 
embezzlement.  State  v.  Moyer,  58  W.  Va. 
146,    52    S.    E.    30. 

8.  Not  essential  to  the  guilt  of  an  officer 
of  a  voluntary  association  that  his  term  of 
office  has  expired.  Laws  1903,  p.  96,  c;  5160, 
construed.     Teston  v.  State   [Fla.]   39  So.  787. 

9.  People  v.  Ritchie  [Mich.]  13  Det.  Leg. 
N.  498,  108  N.  W.  747.  Receipt  held  a  suffi- 
cient written  agreement  as  to  the  parties  to 
warrant  a  prosecution  for  embezzlement  un- 
der Comp.  Laws  §  11,572.     Id. 

10.  An  agent  making  an  agreement  in  the 
name  of  a  bona  fide  principal  and  duly  au- 
thorized to  make  the  contract  is  not  within 
the  Michigan  statute  (Comp.  Laws  §  11,572) 
making  a  misappropriation  of  a  fund  paid 
upon  a  written  agreement  a  felony.  People 
V.  Ritchie  [Mich.]  13  Det.  Leg.  N.  498,  108  N. 
W.  747. 

11.  12.  An  express  messenger  whose  duties 
require  him  to  transmit  money  from  one 
place  to  another  for  his  employer  is  an  agent 
within  a  statute  defining  embezzlement  as  it 
is  required  to  be  construed  in  Texas.  White's 
Ann.  Pen.  Code  arts.   10,   938.     Lamb  v.  State 
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one  has  charge  of  funds  in  a  fiduciary  capacity  and  authorizes  anoflier  to  unlawfully 
convert  the  same,  the  act  of  such  other  person  in  so  doing  renders  the  first  criminal- 
ly liable  therefor.^^ 

In  case  of  actual  misappropriation  it  is  immaterial  that  the  duty  to  surrender 
the  property  to  the  owner  was  not  yet  matured.^*  Where  the  conversion  is  predi- 
cated on  a  retention,  demand  is  requisite/^  unless  there  is  by  statute^®  or  contract^^ 
a  duty  to  turn  over  without  demand. 

It  is  no  defense  that  a  corporation  whose  funds  were  embezzled  was  not  a 
domestic  one  and  had  not  obtained  permission  to  do  business  in  the  state.^®  The" 
retention  of  money  by  an  employe  under  a  claim  of  right  is  not  necessarily  criminal, 
though  the  claim  is  unfounded,^^  but  a  public  officer  cannot  justify  by  advice  of  his 
counsel,  after  the  crime  has  been  committed,  to  withhold  money.^°  To  justify  re- 
tention on  a  claim  of  partial  ownership  acquired  from  the  principal,  all  things  preced- 
ent to  the  right  must  have  been  done.^^  Where  an  attorney  takes  a  sum  of  money 
as  a  fee  intending  to  do  nothing  to  earn  the  fee,  his  conduct  will  not  amount  to  em- 
bezzlement of  the  fee,^^  but  the  employment  of  an  attorney  on  a  contingent  fee  does 
not  give  him  such  an  interest  in  the  proceeds  as  to  preclude  his  criminal  liability 
for  a  conversion  of  his  client's  interest  in  the  proceeds  of  the  cause  of  action  when 
recovered,^^  and  where  he  collects  money  on  a  contingent  fee,  which  he  deposits  in 
bank  in  his  own  name  and  checks  out  to  the  client  but  a  portion  of  the  client's  in- 
terest therein  on  the  false  representation  that  the  collection  was  less  than  it  actually 
was,  he  is  criminally  liable  for  the  conversion.^*  The  owner's  consent  to  the  con- 
version deprives  the  act  of  its  criminality,-^  but  the  taking  of  security  for  the  amount 
due  does  not  ratify  the  wrongful  appropriation,^®  and  where  the  crime  has  been  com- 
pleted, no  subsequent  restitution  will  relate  back  to  efface  the  wrong.^^  The  tem- 
porary nonfraudulent  use  by  an  agent  of  the  money  of  liis  principal  is  not  crim- 
inal. ^^ 


[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  228,  93  S.  W. 
734. 

13.  State  V.  Shour   [Mo.]   95  S.  W.  405. 

14.  That  a  fund  in  the  hands  of  receivers 
may  have  been  finally  ordered  to  be  distrib- 
uted after  the  alleged  date  of  its  appropria- 
tion by  the  receivers  to  their  own  use,  or 
that  it  in  future  may  be  so  ordered  on  final 
settlement  of  the  litigation  can  have  no  ef- 
fect on  the  ownership  as  affecting  the  crimi- 
nal liability  of  the  receivers.  Fields  v.  U. 
S..  27  App.   D.  C.  433. 

15.  .  Iowa:  A  demand  by  the  proper  per- 
son on  a  delinquent  county  officer  is  an  es- 
sential element  in  the  crime  of  embezzlement 
by  county  officers  in  Iowa.  Laws  1896,  p.  69, 
c.  67.  State  v.  McKinney  [Iowa]  106  N.  W. 
931. 

I'eunsylvania;  Letter  from  comptroller  of 
commonwealth  to  clerk  of  court  held  not  a 
demand  within  the  statutory  requirement  as 
a  prerequisite  to  prosecution  for  embezzle- 
ment. Commonwealth  v.  Shoener,  212  Pa. 
527,  61  A.  1093. 

10.  Arizona:  Averment  of  demand  for  re- 
turn of  property  held  unnecessary  in  indict- 
ment notwithstanding  Pen.  Code  §  463.  Ter- 
ritory  V.   Munroe    [Ariz.]    85   P.    651. 

17.  "Where  a  definite  time  is  fixed  by  con- 
tract for  payment  of  money  by  an  agent,  no 
demand  for  its  payment  is  necessary  as  a 
prerequisite  to  a  conviction  of  embezzlement 
by  the  agent  of  funds  collected  under  the 
contract.  State  v.  Moyer,  58  W.  Va.  146,  52 
S.  E.  3«. 


18.  Wilder  v.  Com.  [Ky.]  89  S.  W.  732. 

19.  Where  an  employe  without  conceal- 
ment and  under  a  claim  of  riglit  made  in 
good  faith  retains  money  left  with  liim  "by 
his  employer,  he  is  not  guilty  of  embezzle- 
ment irrespective  of  whether  the  claim  is 
well  founded.  Staples  v.  Johnson,  25  App. 
D.  C.   155. 

20.  State  v.   Steers   [Idaho]    85  P.    104. 

21.  Where  an  agent  is  not  entitled  to 
commissions  under  a  contract  for  payment  of 
salary  by  commission  until  he  has  paid  over 
to  the  principal  all  money  collected,  he  can- 
not claim  a  joint  ownership  in  the  collections 
to  avoid  criminal  liability  for  conversion 
thereof.  State  v.  Moyer,  58  W.  "Va.  146,  52 
S.    E.    30. 

22.  State  V.  Jones,  114  Mo.  App.  343,  89  S. 
W.    366. 

23.  People  v.  Birnhaum.  100  N.  T.  S.  160. 

24.  Pen.  Code  §  528,  subd.  2,  construed. 
People  V.  Birnbaum,  100  N.  Y.  S.  160. 

25.  To  authorize  a  conviction  of  a  bailee 
for  conversion  of  his  bailor's  money,  it  must 
be  shown  that  the  conversion  -was  witliout 
the  bailor's  consent.  Wilkinson  v.  State 
[Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  529,  91  S.  W. 
589 

26.  State  v.   Pingel,   128   Iowa,   515,   105   N. 


W.  58. 

27.  Robinson  v.  Com.,  104  Va.  888,  52  S.  E. 

eoo. 

28.  A  temporary  use  by  an  agent  of  money 
of  his  principal  without  any  design  to  de- 
fraud the  owner  or  deprive  him  of  his  prop- 
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The  misapproi^riation  of  mail  matter  delivered  to  accused  by  mistake  is  not 
\^dtHin  the  Federal  statute.-^ 

§  2.  Prosecution  and  punishment.- — The  indictment^^  may  follow  the  lan- 
gTiage  of  the  statute^^  if  the  crime  is  completely  defined  therein/^  the  concrete  facts 
being  so  averred  as  to  make  the  statute  apply.^^  It  is  not  necessary  to  follow  the 
statute  and  its  equivalents  will  suffice."*  It  must  be  alleged  in  whom  was  the 
ownership  of  the  property/^  or  the  special  ownership/^  that  accused  held  a  fiduciary 
relation  to  the  owner/^  and  that  accused  converted  it  with  fraudulent  intent^^  at 
a  specified  time  prior  to  indictment.^®  In  Texas  the  venue  may  be  properly  laid  in 
the  county  where  the  embezzled  property  was  received.*"  Wliere  the  acts  averred 
might  have  constituted  distinct  crimes  under  other  statutes,  the  others  need  not  be 
met  by  the  averments.*^  The  nature  of  the  crime,  whetlier  embezzlement  or  prepara- 
tion thereto,  must  be  averred  if  both  are  crimes  defined  in  the  statute,*^  and  where 
either  misappropriation  or  fraudulent  secretion  of  property  is  of  itself-  criminal, 
they  should  not  be  charged  in  the  alternative,*^  such  not  being  regarded  as  averments 
of  means  pleadable  in  the  alternative.**  ^^^lere  embezzlement  may  be  committed  in 
either  of  two  ways,  a  count  of  an  indictment  charging  its  commission  by  both  is 
not  double.*^  That  accused  "took,  stole,  and  carried  away"  the  goods  need  not 
be  alleged  though  the  generic  statute  defining  the  furtive  crimes  terms  them  all 
'larceny ."*^  An  indictment  under  the  Federal  statute,  relating  to  the  misappropria- 
tion of  mail  matter,  and  embezzlement  of  contents,  must  allege  an  unlawful  taking.*^ 


erty  is  not  embezzlement  within  the  West 
Virginia  statute.  Acts  1903,  p.  89,  c.  18,  §  19. 
Stalo  V.  Mover,  58  W.  Va.   146,   52'  S.  E.   30. 

29.  The  Federal  statute,  relating  to  the 
misappropriation  of  mail  matter,  does  not 
reach  a  case  where  by  mistake  a  delivery  is 
made  to  the  wrong  person  who  innocently 
obtains  possession  of  a  letter  and  afterwards 
wrongfully  appropriates  its  contents.  Unit- 
ed States  V.  Meyers,  142  F.  907. 

30.  See  5  C.  L.  1094. 

31.  Teston  v.  State  [Fla.]  39  So.  787.  In- 
dictment of  receiver  for  embezzlement  un- 
der Code  D.  C.  §  841  [30  Stat,  at  L.  1326,  c. 
854],  held  sufficient.  Fields  v.  U.  S.,  27  App. 
D.  C.  433. 

32.  See  Indictment  and  Prosecution,  5  C. 
Li.  1802.  Taking  mail  and  embezzling  con- 
tents. Rev.  St.  U.  S.  §  54  69,  construed.  Unit- 
ed States  V.  Meyers,  142  F.  907. 


State  V.   Larew,   191  Mo.   192,   89   S.  W. 

Territory  v.  Munroe  [Ariz.]  85  P.  651. 
State  V.  Forbes,   4   Ohio  N.  P.    (N.   S.) 


33. 

1031. 
34. 
35. 

394. 

36.  When  a  clerk  in  a  hotel  with  whom 
a  guest  leaves  money  for  safekeeping  em- 
bezzles the  same,  an  indictment  therefor 
properly  avers  ownership  to  be  in  the  pro- 
prietor of  the  hotel.  Manovitch  v.  State  [Tex. 
Cr.  App.]    96   S.  W.   1. 

37.  An  indictment  which  fails  to  allege 
the  existence  of  any  relation  of  trust  or  con- 
fidence toward  the  person  whose  property  is 
alleged  to  have  been  converted  is  fatally  de- 
fective under  the  Kentucky  statute.  Laws 
1902,  p.  151,  c.  66.  Farmer  v.  Com.  [Ky.]  91  S. 
W.    1129. 

38.-  An  indictment  which  fails  to  charge 
a  fraudulent  intent  on  the  part  of  accused 
is  fatally  defective  under  tlie  Kentucky  stat- 
ute. Laws  1902,  p.  151,  c.  66.  Farmer  v. 
Com.   [Ky.]    91  S.  W.  1129. 


39.  Averring  an  Impossible  date  of  con- 
version (later  than  indictment)  held  harm- 
less because  an  obvious  clerical  mistake,  the 
true  time  being  elsewhere  stated.  State  v. 
Roland    [Idaho]    83   P.   337. 

40.  Under  the  direct  provisions  of  the 
statutes  of  Texas  (Code  Cr.  Proc.  1895,  art. 
240),  a  prosecution  for  embezzlement  is  au- 
tliorized  in  the  county  where  the  money  was 
received.  Schweir  v.  State  [Tex.  Cr.  App.] 
16   Tex.   Ct.   Rep.    559.    94    S.   W.    1049. 

41.  Indictment  of  justice  of  the  peace  for 
misuse  of  fine  collected  held  sufficient  under 
Code  1904,  §  3717,  notwithstanding  section  723 
relating  particularly  to  justices.  Robinson 
V.  Com.,   104  Va.   888,   52   S.   E.   690. 

42.  A  statute  (Rev.  Codes  1899,  §  7462)  de- 
claring one  guilty  of  embezzlement  of  the 
property  of  a  corporation  who  fraudulently 
appropriates  it  to  his  own  use  or  secretes 
it  with  a  fraudulent  intent  to  appropriate  it 
does  not  make  either  the  appropriating  or 
secreting  the  means  of  committing  the  crime. 
State  V.  Lonne  [N.  D.]   107  N.  W.  524. 

43.  In  Xorth  Dakota  an  indictment  of  an 
officer  of  a  corporation  is  bad  wliich  charges 
in  the  alternative  the  appropriation  of  prop- 
erty or  secreting  it  with  fraudulent  intent 
to  appropriate  it.  Rev.  Codes  1899,  §  7462. 
State  v.  Lonne   [N.  D.]   107  N.  W.  524. 

44.  Not  aided  by  a  statute  permitting  the 
means  to  be  alleged  in  tlie  alternative  in  the 
same  count.  State  v.  Lonne  [N.  D.]  107  N.  "<\'. 
524. 

45.  O'Brien  v.  U.  S.,   27  App.  D.  C.  263. 

46.  The  statutory  declaration  that  a  per- 
son who  embezzles  the  property  of  another 
shall  be  deemed  guilty  of  larceny  does  not 
blend  tliose  crimes'  so  as  to  require  an  indict- 
ment or  an  information  charging  embezzle- 
ment to  aver  that  the  defendant  "took,  stole, 
and  carried  away"  the  goods  converted. 
State  v.  Browning  [Or.]  82  P.  955. 
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Pleading  the  facts  takes  the  place  of  an  express  averment  that  accused  was  a 
'T)ailee/"'*^  and  conversely  the  terms  of  the  bailment  need  not  be  added  to  an  aver- 
ment that  accused  was  a  bailee.*^  "\ATien  the  facts  are  averred  they  must,  as  a  con- 
clusion of  law,  show  oAvnership  in  whom  property  was  laid.^°  It  need  not  be  averred 
that  the  person  whose  goods  were  embezzled  was  a  "private  person."^^  Averring 
deprivation  of  "the  use"  of  the  property  is  a  sufficient  averment  of  conversion  of 
the  property  itself.^^  Intent  may  be  averred  generally  or  by  use  of  the  word  feloni- 
ously. A  specific  intent  to  eanbezzle  need  not  be  averred  of  a  misappropriation 
under  a  statute  which  defining  both  embezzlement  and  the  criminal  secretion  of 
2:)roperty  preparatory  thereto,  makes  a  specific  intent  essential  only  in  the  latter 
crime.^^  An  averment  of  the  relation  of  accused  to  the  owner  need  not  be  repeated 
in  connection  with  that  of  nonconsent.^*  Allegations  of  demand  and  refusal  or  non- 
consent  of  the  owner  to  the  misappropriation  are  unnecessary  in  certain  statutory 
embezzlements,^^  and  ordinarily  in  cases  of  fraudulent  conversion,^''  as  distinguished 
from  retention  of  the  property.  The  demand  by  a  municipal  corporation  or  county 
on  its  delinquent  officer  must  be  averred  to  have  been  made  by  the  proper  officer.^' 
The  means  by  which  conversion  was  accomplished  need  not  be  alleged,^^  nor  the 
source  from  which  the  o^^Tiei'^s  money  came  to  accused. ^^ 

Evidence.'^'^ — ^The  burden  of  proof  is  on  the  state  to  prove  beyond  a  reasonable 
doubt  the  felonious  intent*'^  and  that  the  property  descrilied  was  embezzled  in  the 
county  charged,®^  but  venue  need  not  be  established  by  express  and  positive  testi- 
mony.^^    As  to  "money  of  the  United  States"  it  must  be  proved  to  have  been  such,^* 


47.  Rev.  St.  54  69,  construed.  United  States 
V.  Meyers.   142  F.  907. 

48.  Territory  v.  Munroe   [Ariz.]   85  P.   651. 

49.  Where  the  embezzlement  is  by  an 
agent,  an  indictment  charging  defendant 
with  having  converted  money  as  "agent, 
servant,  and  bailee"  is  not  rendered  insuffi- 
cient for  failure  to  set  forth  tlie  terms  of 
the  bailment.  State  v.  Fellows  [Minn.]  108 
N.  W.  825. 

50.  Funds  were  bequeathed  as  follows,  to- 
wit:  "All  the  rest  and  residue  of  my  estate, 
I  give,  devise  and  bequeath  to  the  director.s 
in  trust  and  their  successors  in  office  of  tlie 
Lorain  County  Infirmary,  to  be  used  by  them 
to  the  best  interests  in  caring  for  the  poor 
and  inmates  of  said  infirmary."  Held  that 
said  funds  did  not  become  the  property  of 
Lorain  county,  and  that  an  indictment  which 
set  forth  the  above  bequest,  and  charged  the 
infirmary  directors  witli  embezzlement  of 
said  funds  as  funds  of  Lorain  county,  did  not 
properly  allege  ownership  of  the  property, 
and  that  a  demurrer  to  such  indictment 
should  be  sustained.  State  v.  Forbes,  .4  Ohio 
N.  P.  (N.  S.)  394.  Indictment  of  county  offi- 
cer for  embezzlement  under  Rev.  St.  1887, 
§  7066,  held  sufficient  to  inform  accused  of 
the  particular  crime  with  which  he  was 
charged  without  averring  that  the  money 
li?longed  to  the  county.  State  v.  Steers 
[Idaho]    85   P.    104. 

.51.  Where  an  indictment  names  an  indi- 
vidual whose  funds  are  alleged  to  have  been 
embezzled,  it  need  not  allege  that  such  per- 
son is  a  private  person.  State  v.  Larew,  191 
Mo.    192,    89    S.    W.    1031. 

53.  Indictment  under  Rev.  St.  1899,  §  1912. 
State  V.  Larew,  191  Mo.  192,  89  S.  W.  1031. 

53.  State  V.  Larew,  191  Mo.  192,  89  S.  W. 
1031. 

54.  An  indictment  alleging  accused's  em- 


ployment by  a  certain  person,  that  he  came 
into  possession  of  her  money  and  that  he 
embezzled  tlie  same  without  her  assent,  nam- 
ing her,  satisfies  the  statute  (Rev.  St.  1899, 
§  1912),  requiring  tlie  'conversion  to  be  "with- 
out the  assent  of  his  employer."  State  v. 
Larew,    191   Mo.    192,   89   S.   W.    1031. 

55.  Laws  1903,  p.  96,  c.  5160,  relating  to 
embezzlement  by  officers  of  societies,  etc., 
construed.     Teston  v.  State  [Fla.]   39  So.   787. 

50.  An  indictment  for  embezzlement  need 
not  aver  a  demand  on  the  accused  for  return 
of  the  property  and  refusal,  notwithstanding 
the  provision  of  tlie  statute  (Pen.  Code  §  463) 
tliat  no  one  shall  be  adjudged  guilty  until  a 
demand  shall  have  been  -made.  Territory  v. 
Munroe    [Ariz.]    85   P.    651. 

57.  An  indictment  averring  a  demand  by 
the  county  is  insufficient  under  statutes 
making  the  failure  of  a  county  officer  to  ac- 
count on  demand  of  the  person  entitled 
thereto  and  requiring  the  officer  in  question 
to  deliver  up  all  the  books,  papers,  moneys, 
and  all  other  property  pertaining  to  his 
office  to  his  successor.  Laws  1896,  p.  69,  c.  37; 
Code  §  1461.  State  v.  McKinney  [Iowa]  106 
N.    W.    931. 

58.  State  v.  Larew,  191  Mo.  192,  89  S.  W. 
1031.  In  Delaware  an  indictment  for  em-< 
bezzlement  by  a  bailee  need  not  set  forth 
the  particular  kind  of  conversion.  State  v. 
Abbott  [Del.]  63  A.  231.  Under  a  statute 
making  conversion  to  one's  own  use  an  es- 
sential element  of  embezzlement,  the  means 
of  conversion  need  not  be  alleged  in  an  in- 
dictment. Gassenlieimer  v.  LT.  S.,  26  App. 
D    C.  432.     Fields  v.  U.  S.,   27  App.  D.  C.  433. 

59.  State  v.  Larew,  191  Mo.  192,  89  S.  W. 
1031. 

00.     See  5  C.  L.  1095. 

61.      State  V.   Summers   [N.   C]    53  S.  E.   856. 

02.     Knight  V.  State   [Ala.]  41  So.  911. 
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and  as  to  "money  to  the  amoimt  of"  a  certain  snm,  its  kind  and  value  must  be 
shown. ''^  Incorporation  de  facto,*^*'  or  the  record  evidence  of  incorporation*'"  of  the 
o^vner,  suffices.  Where  money  of  another  is  wrongfully  converted  to  one's  own 
use^  it  will  be  presumed  that  me  intent  was  to  defraud.®^ 

The  circumstances  of  the  embezzlement/^  the  amount  of  money  the  accused 
had,"  the  several  amounts  received  for  tjie  principal  within  the  period  of  limita- 
tions/^ the  changing  of  money  by  him  for  other  kinds/^  are  relevant  and  admissi- 
ble, but  not  evidence  of  other  crimes  of  a  like  nature,"  or  that  accused  intended  to 
restore  the  property.^*  Parol  evidence  is  admissible  to  explain  an  ambiguous  in- 
strument imder  which  money  was  received  as  affecting  the  guilt  of  the  receiptor.^^ 

Sufficiency  of  evidence.''^ — The  inference  that  a  prisoner  has  embezzled  property 


63.  state  v.  Shour  [Mo.]  95  S.  W.  405. 
Evidence  held  sufficient  to  show  commis- 
sion of  offense  in  county  charged  in  indict- 
ment as  affecting  the  venue.  Id.  Evidence 
held  sufficient  to  show  receipt  of  money  in 
county  charged  in  indictment  as  affecting 
venue  of  prosecution  .under  Code  Cr.  Proc. 
1895,  art.  240.  Schweir  v.  State  [Tex.  Cr. 
App.]  16  Tex.  Ct.  Rep.  559,  94  S.  W.  1049. 
Evidence  held  insufficient  to  show  conversion 
of  funds  in  county  charged  in  indictment. 
Hylton  V.  Com.    [Ky.]    91   S.   W.   696. 

64,  65,  Where  the  indictment  charged  in 
one  count  the  embezzlement  of  lawful  money 
of  the  United  States  of  a  certain  amount, 
and  in  another  "money  to  the  amount  of"  a 
certain  sum,  but  tliere  -was  no  allegation  of 
value,  defendant  was  entitled  to  a  general 
charge  in  his  favor  in  the  absence,  of  evi- 
dence as  to  tlie  kind  or  value  of  the  money. 
Knight   V.   State    [Ala.]    41    So.    911. 

66.  One  indicted  for  embezzling  the  funds 
of  a  corporation  w^ho  lias  been  put  into  pos- 
session thereof  as  receiver  by  appointment  of 
court  cannot  deny  the  de  facto  status  of  the 
corporation.  Fields  v.  U.  S.,  27  App.  D.  C. 
433. 

67.  Where  the  owner  of  a  fund  is  charged, 
in  an  indictment  for  the  embezzlement  there- 
of, to  have  been  a  corporation,  proof  of  the 
allegation  may  be  jnade  by  the  record  of  its 
incorporation  or  by  evidence  that  it  was  de 
facto  organized  and  acting  as  such.  Fields 
V.  U.   S.,   27  App.  D.  C.   433. 

68.  O'Brien   v.   U.    S.,    27   App.   D.   C.    263. 

69.  Manovitch  v.  State  [Tex.  Cr.  App.] 
96    S.   W.    1. 

70.  Teston  v.  State  [Fla.]  39  So.  787.  Ac- 
cused is  entitled  to  prove  the  amount  of 
money  he  had  on  deposit  when  he  quit  an 
employer  who  charged  him  with  embezzle- 
ment. State  V.  Moyer,  58  W.  Va.  146,  52  S.  E. 
30.  Its  relevancy  is  not  limited  to  the  "per- 
sonal history"  of  accused.  Teston  v.  State 
[Fla.]  39  So.  787.  Comments  by  court  held 
error.      Id. 

71.  Where  the  information  charged  ac- 
cused witli  embezzlement  of  a  specific  sum  of 
money  from  a  building  and  loan  association 
while  secretary  tliereof,  evidence  of  all  the 
transactions  of  accused  as  secretary  and  the 
receipt  of  different  smaller  amounts  than 
that  charged  at  various  times  during  the 
period  not  covered  by  the  statute  of  limita- 
tions was  admissible.  State  v.  Shour  [Mo.] 
95  S.  W.  405.  "\Vhero  accused  was  charged 
with  embezzling  a  sum  of  money  in  excess 
of  the  amount  requisite  to  convict  of  felony  i 


but  not  particularly  described,  evidence  of 
the  taking  of  a  sum  too  small  for  that 
purpose  at  the  same  time  and  by  the  same 
act  was  admissible  generally  on  the  charge. 
Manovitch  v.  State  [Tex.  Cr.  App.]  96  S.  W.  1. 

72.  Testimony  relating  to  the  identifica- 
tion of  defendant  as  one  who  had  exclianged 
silver  for  currency  at  a  bank  after  the  al- 
leged embezzlement,  held  admissible.  Mano- 
vitch V.  State  [Tex.  Cr.  App.]  96  S.  TV.  1. 
Where  an  attorney  takes  a  sum  of  money  as 
a  fee  and  for  procurement  of  bondsmen,  he 
is  entitled  on  a  prosecution  for  embezzle- 
ment of  the  whole  sum  to  show  that  he  made 
an  effort  to  procure  bondsmen  for  his  client. 
State  V.  Jones,  114  Mo.  App.  343,  89  S.  W. 
366. 

73.  State  V.  Newman  [N.  J.  Law]  62  A. 
1008.  On  a  prosecution  of  an  officer  for  mis- 
use of  public  funds,  evidence  is  not  admissi- 
ble to  show  the  practice  of  other  officers  of 
the  same  class  as  accused  regarding  public 
funds.  Robinson  v.  Com.,  104  Va.  888,  52 
S.  E.  690.  On  a  prosecution  of  a  guardian  for 
embezzlement  under  Code  §  4842,  evidence  of 
his  failure  to  account  in  other  guardianships 
than  the  guardianship  charged  in  the  indict- 
ment is  inadmissible.  State  v.  Disbrow 
[Iowa]  106  N.  W.  263.  See  also,  Indictment 
and   Prosecution,   5   C.  L.   1790. 

74.  After  accused  had  exhibited  amount  of 
money  alleged  to  have  been  embezzled,  ques- 
tion wliether  he  was  willing  to  deposit  that 
to  await  termination  of  civil  litigation  held 
properly  excluded.  State  v.  Summers  [X.  C] 
53    S.   E.    856. 

75.  Instrument  receipting  for  money  of 
receiptee  "subject  to  his  order  on  demand" 
held  ambiguous.  Stephens  v.  State  [Tex.  Cr. 
App.]    15  Tex.   Ct.   Rep.   937,   93   S.  W.   545. 

76.  See   5   C.   L.    1095. 

Evidence  sufficient:  To  support  a  convic- 
tion of  an  agent.  State  v.  Pingel,  128  Iowa 
515,  105  N.  T\\  58;  State  v.  Fellows  [Minn.] 
108  N.  W.  825.  By  a  trustee.  Brumley  v. 
State  [Tex.  Cr.  App.]  95  S.  W.  503.  Of  secre- 
tary of  building  and  loan  association.  State  v. 
Shour  [Mo.]  95  S.  W.  405.  Of  justice  of  the 
peace  for  misuse  of  public  funds.  Robinson 
V.  Com..  104  Va.  888,  52  S.  E.  690.  To  sustain 
conviction  for  embezzlement  of  money  in- 
trusted for  the  purchase  of  certain  property. 
State  V.  Buchanan  [Wash.]  86  P.  650.  To 
show  embezzlement  of  horse.  State  v.  Roland 
[Idaho!    83    P.    337. 

To  sliow  relation  of  agent.  State  v.  Fellows 
[Minn.]  108  N.  "W.  825.  To  show  that  accused 
was  a  commission  merchant  within  the  stat- 
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by  fraudulent!}^  converting  it  to  his  own  use  may  be  drawn  from  the  fact  that  he  has 
not  paid  tbe  money  in  due  course  to  the  o^vne^,' '  or  from  the  fact  that  he  has  not 
accounted  for  the  money  which  he  has  received."^ 

Variance.''^ — The  evidence  must  make  out  embezzlement  as  distinguished  from 
larceny.^"  Venue  of  the  conversion  must  be  proved  as  laid.®^  It  is  not  a  variance 
to  prove  the  owner's  full  name  under  an  averment  by  initials.^^  Conversion  of  a 
note  taken  for  money  lent  sufficiently  proves  an  allegation  that  the  money  was  con- 
verted.®^ 

Questions  for  the  jury;  instructions.^* — The  facts  showing  the  accused's  right 
to  use  the  money,*'  or  the  capacity  in  which  he  held  it/^  his  intent,*^  or  ratification 
of  the  misappropriation,**  or  in  which  county  the  conversion  was  done,*^  are  for  the 
jury.  Where  a  written  contract  between  defendant  and  prosecutor  is  unambiguous, 
the  relation  created  thereby  should  be  declared  by  the  court  as  matter  of  law."^  A 
charge  defining  the  crime  should  present  in  itself  all  the  elements  of  the  of- 
fense^^  and  cannot  be  eked  out  by  others.®^  A  charge  that  taking  any  portion  of 
the  money  would  be  "embezzlement  thereof  as  charged"  does  not  invite  conviction 
.  of  taking  all  that  was  charged  on  proof  of  taking  part  of  it.^^ 

The  verdict  is  subject  to  the  usual  tests  in  criminal  cases.®*  It  is  defective  if 
it  follows  the  words  of  a  faulty  charge  in  describing  the  crime.®' 


ute  defining  embezzlement.  31  Stat,  at  L. 
1325,  c.  845.  Green  v.  U.  S.,  25  App.  D.  C.  549. 
To  show  the  value  of  rights  in  action  alleged 
to  have  been  embezzled.  Higbee  v.  State 
[Neb.]  104  N.  W.  748.  To  show  bailor's  con- 
sent to  bailee's  expenditure  of  money  alleged 
to  have  been  embezzled.  V^^ilkinson  v.  State 
[Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  529,  91  S.  "W. 
589.  Where  one  is  charged  with  embezzle- 
ment as  agent  of  a  corporation,  proof  of  a  de 
facto  corporation  as  principal  satisfies  the 
charge.  Higbee  v.  State  [Neb.]  104  N.  W.  748. 
To  show  that  accused  on  a  prosecution  for 
embezzlement  was  a  common  carrier,  by  rea- 
son whereof  property  had  passed  out  of  per- 
son in  whom  laid.  Knight  v.  State  [Ala.] 
41   So.    911. 

Held  in-sufflcient:  To  make  out  a  case  of 
embezzlement  by  one  who  had  mortgaged  his 
stock  to  prosecutor  for  a  loan  and  given  pos- 
session under  the  mortgage.  Forbish  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  58,  93 
S.  W.   1029. 

77,  7S.     O'Brien  v.  U.  S.,  27  App.  D.  C.  263. 

79.  See   5   C.   L.   1095. 

80.  A  conviction  cannot  be  had  under  the 
Kentucky  statute  where  the  evidence  shows 
larceny.  Laws  1902,  p.  151,  c.  66.  Farmer  v. 
Com.   [Ky.]    91.  S.  W.   1129. 

81.  Evidence  held  insufficient.  Hylton  v. 
Com.  [Ky.]  91  S.  W.  696;-  Knight  v.  State 
[Ala.]    41    So.    911. 

83.  Full  name  consonant  therewith. 
Knight   V.    State    [Ala.]    41    So.    911. 

S3.  A  guardian  converted  notes  held  as 
the  evidence  of  the  actual  money  invested  for 
his  ward.  State  v.  Disbrow  [Iowa]  106  N. 
W.    263. 

84.  See  5  C.  L.  1096. 

85.  State  v.  Pingel,  128  Iowa  515,  105  N. 
W.  58. 

86.  Whether  money  alleged  to  have  been 
embezzled  was  intrusted  to  defendant  or  paid 
as  the  contract  price  for  work  to  be  done. 
State  V.  Buchanan  [Wash.]  86  P.  650.  Wheth- 
er accused  as  a  trustee  converted  the  money 


alleged  to  have  been  embezzled  or  was  a 
principal  In  the  transaction.  Brumley  v. 
State   [Tex.  Cr.  App.]    95  S.  W.  503. 

87.  Whether  tlie  conversion  was  w^ith  fe- 
lonious intent.  State  v.  Summers  [N.  C] 
53  S.  E.  856.  Whether  act  of  receiver  in 
drawing  funds  of  receivership  and  passing 
same  to  co-receivers  was  a  fraudulent  con- 
version thereof.  Fields  V.  U.  S.,  27  App.  D.  C. 
433. 

88.  State  V.  Pingel,  128  Iowa  515,  105  N. 
W.  58.  Whether  principal  accepted  a  sheriff's 
certificate  of  sale  in  full  settlement  of  bal- 
ance due  from  agent  as  affecting  agent's 
guilt   of   embezzlement.      Id. 

89.  State  V.  Roland  [Idaho]  83  P.  337; 
Hopkins  v.  State  [Fla.]  42  So.  52.  The  place 
where  the  conversion  was  complete  of  money 
received  in  one  and  taken  to  another  county 
is  for  the  jury.  Knight  v.  State  [Ala.]  41 
So.    911. 

90.  State  V.  Fellows  [Minn.]  108  N.  W. 
825. 

91.  92.  An  Instruction  which  attempts  to 
cover  the  whole  case  but  wliich,  omits  to 
require  tlie  finding  of  a  feloniou.s  intent  is 
not  cured  by  anotlier  instruction  which  cov- 
ers the  point.  Higbee  v.  State  [Neb.]  104 
N.  W.   748. 

93.  State  V.  Moyer,  58  W.  Va.  146,  52  S.  E. 
30. 

94.  Where  the  information  charged  de- 
fendant with  embezzlement,  a  verdict  find- 
ing him  "guilty  as  obarge«l"  is  suflficient. 
State  V.  Shour  [Mo.]  95  S.  W.  405.  A  verdict 
need  not  use  the  word  "fine"  in  asse.ssing 
Iiunishraent  by  way  of  fine.  State  v.  Jones, 
114    Mo.   App.    343.    89    S.   W.    366. 

Verdict  of  guilty  which  does  not  find  ac- 
cused guilty  as  charged  and  fails  to  find 
whose  property  was  embezzled  is  fatally  de- 
fective. State  v.  Jones,  114  Mo.  App.  343,  89 
S.    W.     366. 

95.  Where  the  jury  were  told  to  find  de- 
fendant guilty  of  embezzlement  "\>y  a  bailee 
of    money"    on    certain    conditions,    a   verdict 
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The  judgment^^  must  follow  the  verdict.®^ 

Punishment  must  not  exceed  the  statute  under  which  con\action  is  had.^^  Civil 
forfeitures  declared  against  embezzling  officers  cannot  be  adjudged  in  criminal  prose- 
cutions.^' 

EMBLEMENTS  AND   NATURAL  PRODUCTS.* 

The  doctrine  that  the  landlord  and  tenant  are  tenants  in  common  of  the  grow- 
ing crops,  where  rent  is  reserved  in  a  share  of  the  crops,  is  recognized  by  statute  in 
Nebraska,-  and  the  landlord  becomes  the  owner  of  a  share  as  soon  as  the  crops  are 
so  far  advanced  that  they  may  be  said  to  be  property.^  This  rule  is  not  affected  by 
a  provision  in  a  lease  requiring  the  tenant  to  gather  that  portion  of  the  crop  belong- 
ing to  the  landlord.^  The  contract  between  the  parties  usually  determines  their 
status  with  relation  to  the  crops,^  the  title  thereto,®  and  the  right  to  possession  of 
the  land  and  the  crops  so  far  as  necessary  for  the  purposes  of  the  contract.'^  Though 
straw  be  treated  as  fixtures,  yet  by  contract  the  tenant  may  remove  it.^  It  is  a  ques- 
tion for  the  Jury  whether  good  husbandry,  according  to  reasonable  custom  of  country, 
gave  title  of  farm  products  to  tenant  or  required  their  consumption  on  the  farm,  in 
the  absence  of  a  controlling  provision  in  the  lease.^  "Wliere  a  landowner  and  tenant 
are  tenants  in  common  of  crops,  the  landowner  is  not  guilty  of  converting  them, 
unless  the  crops  are  sold,  destroyed,  or  removed  from  the  farm  by  the  landowner.^** 

EMBRACERY." 


following  the  quoted  language  of  the  charge 
is  defective.  State  v.  Jones,  114  Mo.  App. 
343,    89    S.   W.   366. 

96,  97.  See  5  C.  L.  1096.  Where  accused 
was  adjudged  guilty  of  theft  and  sentenced 
for  embezzlement,  while  the  verdict  was  for 
embezzlement,  the  judgment  was  subject  to 
reformation  on  appeal  in  Texas  to  conform 
to  the  verdict.  Code  Cr.  Proc.  1895,  art.  904, 
applied.  Burk  v.  State  [Tex.  Cr.  App.]  16 
Tex.  Ct.  Rep.  582,  95  S.  W.  1064.  Where  judg- 
ment was  entered  for  the  crime  of  theft  and 
sentence  followed  the  judgment,  but  the  in- 
dictment charged  and  the  verdict  found  em- 
bezzlement, the  sentence  and  judgment  were 
subject  to  reformation  on  appeal  in  Texas 
to  conform  to  the  verdict.  Brumley  v. 
State    [Tex.   Cr.   App.]    95    S.   W.    503. 

9S.  In  imposing  a  sentence  exceeding  one 
year  for  embezzlement  under  Code  D.  C.  §  841 
[30  Stat,  at  L.  p.  1346.  c.  854],  the  court  is 
not  warranted  in  inserting  the  words  "at 
Jabo'r."  Fields  v.  U.  S.,  27  App.  D.  C.  433. 
■  99.  Court  having  jurisdiction  of  embezzle- 
ment cause  against  a  receiver  held  not  au- 
thorized to  impose  forfeiture  of  his  commis- 
sions as  part  of  the  punishment,  under  Code 
D.  C  §  341  [30  Stat,  at  L.  p.  1346,  c.  854]. 
Fields  v.   U.   S.,   27   App.   D.   C.   433. 

1.  See  5  C.  L.  1096.  Cropping  contracts 
and   liens,   see   Agriculture,   7   C.   L.   94. 

3.  Code  §  1073.  Wendt  v.  Stewart  [Neb.] 
105   N.   W.    550. 

3.  Wendt  v.  Stewart  [Neb.]   105  N.  W.  550. 

4.  Vendee  of  landlord  held  not  entitled 
to  portion  of  crops  severed  from  realty  be- 
fore consummation  of  contract  of  sale  of 
premises    under    lease    with     reservation    of 


share    of    crop    as    rent.      Wendt    v.    Stewart 
[Neb.]    105  N.  W.   550. 

5.  Contract  for  farming  on  shares  held  to 
make  the  landlord  and  tenant  as  parties 
thereto,  tenants  in  common  of  crops.  Rector 
V.    Anderson,    96    Minn.    123,    104    N.    W.    884. 

6.  Contract  for  farming  on  shares  con- 
strued and  title  to  crops  until  a  division 
thereof  held  to  be  in  owner  of  land  as  secu- 
rity for  performance  of  contract  by  cropper. 
Rector  v.  Anderson,   96  Minn.   123,   104  N.  W. 

mi. 

7.  Cropper  held  entitled,  under  lease  re- 
serving share  of  crop  as  rent,  to  such  pos- 
session of  the  land  and  the  crops  as  neces- 
sary to  enable  him  to  perform  the  contract 
on  his  part.  Rector  v.  Anderson,  96  Minn. 
123,    104   N.   W.   884. 

8.  While  it  is  common  practice  In  leas- 
ing farms  to  treat  hay  and  straw  as  manure 
is  treated  at  common  law,  that  is,  as  a 
fixture  of  the  farm,  and  such  a  provision  was 
incorporated  in  tlie  lease  to  the  defendant, 
yet  in  construing  a  subsequent  contract  ter- 
minating the  lease,  the  provision  thereof 
that  the  defendant  was  to  harvest  his  croDS 
and  remove  them  by  December  1  must  be 
construed  as  giving  him  the  right  to  re- 
n^ove  the  straw.  Garrett  v.  Brant,  6  Ohio 
C.   C.    (N.  S.)    509. 

9.  Wilson  v.  Griswold  [Conn.]   63  A.  659. 

10.  Rector  v.  Anderson,  96  Minn.  123,  104 
N.  W.  884.  Evidence  held  not  to  show  a 
conversion  of  crops  by  a  landlord  as  against 
a  tenant  on   shares.     Id. 

11.  No  cases  have  been  foundfor  this  sub- 
ject since  the  last  article.     See   5  C  '7. 
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5  !•  The  Power  of  the  State  and  Delega- 
tioii.s  of  it   (127G). 

A.  Definition      and      Nature      of      Power 

(1276). 

B.  Wlio  May  Exercise  tlae  Riglit;  Delega- 

tion of  Power  (1278).  Riglits  of 
Transferees,  Agents,  or  Receivers 
of  Delegates  (1279).  Exhaustion  of 
the    Power    (1279). 

C.  Extent  of  Power   (1280). 

§  2,  Purpo.ses  and  Uses  of  a  Public  Char- 
acter (12S0).  Particular  Purposes  and  Uses 
(1282). 

§  3.  Property  Liable  to  Appropriation  and 
Estate  Therein  AV'hich  May  be  Acquired 
<12S3).  Property  in  Actual  and  Necessary 
Use  for  a  Public  Purpose  (1284).  Property 
Exempt  by  Law  (1285).  Statutory  Authority 
to  Petitioner  to  Choose  his  Own  Location 
(1285). 

§  4.  AVhat  is  a  "Taking,"  "Injuring,"  or 
"Damaging"  of  Property  (1285).  Exercise 
of  Police  or  Taxing  Power  (1286).  Chan- 
ging Uses  of  Streams  and  Highways  (1286). 
Establishment  or  Vacation  of  Streets  (-1287). 
Establishment  or  Change  of  Street  Grade 
(1287).  Railroads  or  Other  "Ways  or  Struc- 
tures on  City  Streets  (1288).  Use  of  Rural 
Highways  for  Purposes  Other  Than  General 
Public  Travel  (1289).  Additional  Servitudes 
on   Railways    (1290). 

§  5.  Conditions  Precedent  to  the  Exercise 
of  the  Power;  Location  of  Route  (1290). 

§  6.  Measure  and  Sufficiency  of  Conipensa- 
tion  (1291).  Benefits  (1294).  Particular 
Elements  of  Damage  (1295).  Taking  Rights 
in  Public  Way  (1296).  Amount  of  Dam- 
ages as  Dependent  on  Estate  or  Interest  Ap- 
propriated (1296).  Extent  and  Sufficiency  of 
Damages    (1296). 

§  7.  AVho  is  Liable  for  Compensation 
(1297). 

§  8.  Condemnation  Proceedings  in  Gener- 
al (1297).  Discontinuance  or  Abandonment 
(1298).     Parties   (1298). 


§    9.     Jurisdiction    (1299). 

§  10.  Applications:  Petitions;  Fleadiuss 
(1299). 

§  11.  Process,  Notice,  Citation,  Publica- 
tion  (1301). 

§  12.  Hearing  and  Determination  of  Right 
to  Condemn    (1302). 

§  13.  Commissioners  or  Other  Tribunal 
to  Assess  Damages;  Trial  by  Jury    (1303). 

§  14.  Tlie  Trial  or  Inquest,  and  Hearings 
on  the  Question  of  Damages  (1304).  Admis- 
sibility of  Evidence  (1305).  Witnesses  and 
Examination  Thereof  (1308).  Instructions 
(1308). 

§  15.  View  of  Appropriated  Premises 
(1309). 

§  16.  Verdict,  Report  or  Award;  Judg- 
ment Thereon  and  Lien  or  Enforcement  of 
Judgment  (1309).  Sufficiency  (1310).  Effect 
or  Conclusiveness  (1311).  Judgment  or  Con- 
firmation and  Enforcement   (1311). 

§  17.      Costs  and   Expenses   (1311). 

§  18.  Review  of  Condemnation  Proceed- 
ings  (1312). 

§  19.  Remedy  of  Owner  by  Action  or  Suit 
(1315). 

A.  Actions    for    Tort,    Damages    or    Tres- 

pass;   Recovery  of   Property    (1315). 

B.  Suits    in     Equity;     Injunction     (1317). 

Parties  (1319).     Pleading  and  Proof 
(1319).     Decree,    Judgment,    or    Or- 
der (1319). 
§   20.     Payment    and    Distribution    of    Sum 
AtTarded;   Title    or    Interest    Requiring    Com- 
pensation   (1319).         Lien    and    Enforcement 
(1320). 

§  21.  Ownership  or  Interest  Acquired 
(1320). 

§  22.  Transfer  of  Possession  and  Passing 
of   Title    (1321). 

§  23.  Relinquishment  or  Abandonment  of 
Rights  Acquired   (1322). 


§  1.  The  power  of  the  state  and  delegations  of  it.  A.  Definition  and  nature 
of  poiver}^ — The  right  of  eminent  domain  is  inherent  in  the  state,  but  lies  dormant 
until  qmckened  into  activity  by  appropriate  legislation.^^  The  exercise  of  this 
power  is  said  to  be  against  common  right/*  but  the  necessity  of  the  right  of  eminent 
domain  is  universally  conceded/^  being  an  exercise  of  the  sovereign  power  of  the 
state.^*'  The  use  being  public,  the  right  of  eminent  domain  is  absolute  in  the  gen- 
eral assembly,  unless  restricted  by  the  constitution.^'^  The  exercise  of  the  right  is 
an  incident  of  the  tenure  of  all  real  property ,^^  and  a  talving  by  eminent  domain  is 
excepted  from  the  operation  of  a  covenant  for  quiet  enjoyment.^^  Subject  to  the 
authority  of  the  courts  to  determine  certain  questions,  the  legislature  is  the  exclusive 
judge  of  the  necessity  or  emergency  justifying  the  exercise  of  the  power  of  eminent 
domain,^"  and,  wliile  not  conclusive  upon  the  courts,  the  judgment  of  the  legisla- 


12.  See   5  C.  L.   1097. 

13.  Jones  v.  North   Georgia  Elec.   Co.,   125 
Ga.    618,    54    S.   E.    85. 

14.  Claremont  R.  &  Lighting  Co.  v.  Putney, 
73    N.    H.    4ai,    62    A.    727. 

15.  Aldridge    v.    Board    of    Education,    15 
Okl.  354,  82  P.  827. 


IC.     Pabst    Brewing   Co.   v.    Thorley    [C.    C. 
A.]   145  P.  117. 

17.  Wheeling,   etc.,   R.   Co.   v.   Toledo   R.   & 
Terminal  Co.,  72  Ohio  St.  368,  74  N.  E.  209. 

18,  19.     Pabst   Brewing  Co.   v.   Thorley    [C. 
C.  A.]   145  F.  117. 

20.     Tanner    v.    Treasury    Tunnel,    Min.    & 
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ture  is  entitled  to  great  weight."     The  legishiture  may,  however,  suhmit  the  ne- 
cessity to  judicial  inquiry.^^ 

The  right  is  dependent  on  the  existence  of  a  public  use  or  pnnwse--''  necossitatinc^ 
a  taking  of  private  property,-*  and  upon  the  payment  of  just  compensation,-^  un- 
less such  compensation  is  waived  or  forfeited.^s  Under  a  statute  authorizing 
service  of  process  in  condemnation  proceediiigs  on  the  agent  of  the  owner,  the  agent 
cannot  waive  the  owner's  right  to  damages.^^  A  railroad  company  seeking  to  ex- 
propriate land  for  a  right  of  way  has  the  burden  of  proving  the  necessity,  in  the 
particular  case,  of  exercising  the  right  of  eminent  domain.^*  Due  process  of  law 
is  not  denied  an  upper  riparian  owner  by  the  provisions  of  the  ]\Iassachusetts  stat- 
utes, giving  mill  owners  the  right  of  flowage  to  develop  water  power,  where  ade- 
quate compensation  is  secured.^®  Separate  portions  of  an  act  may  stand  despite  the 
failure  of  other  parts  to  provide  compensation.^** 


Reduction  Co.  [Colo.]  83  P.  464.  The  leg- 
islature determines  the  necessity  for  the  ex- 
ercise of  this  sovereign  power,  while  the 
courts  may  ascertain  if  the  use  is  of  the 
character  contemplated.  Ortiz  v.  Hansen 
[Colo.]   83  P.  964. 

21.  Tanner  v.  Treasury  Tunnel,  Min.  & 
Reduction  Co.   [Colo.]  83  P.  464. 

22.  The  question  of  necessity  is  for  the 
court  to  determine  when  the  right  to  con- 
demn is  given  if  purchase  cannot  be  effect- 
ed. City  of  Rome  v.  Whitestown  Water- 
works Co.,  113  App.  Div.  547,  100  N.  T,  S. 
357. 

23.  Minnesota  Canal  &.  Power  Co.  v. 
Koochiching  Co.  [Minn.]  107  N.  "W.  405.  If 
the  location  be  nugatory  because  covering 
lands  impossible  of  acquisition  by  any  means, 
there  is  no  public  use  to  be  subserved.  Sham- 
berg  V.  NeTV  Jersey  Shore  Line  R.  Co.  [N. 
J.  Err.  &  App.]    64  A.   114. 

24.  Evidence  held  sufficient  to  establish 
the  existence  of  a  reasonable  necessity  for 
the  condemnation  of  land  to  increase  the 
water  supply  of  a  city.  City  of  Rome  v. 
Whitestown  Waterworks  Co.,  113  App.  Div. 
547,  100  N.  Y.  S.  357.  A  statute  making  per- 
sons negligently  setting  fires  on  their  own 
property,  to  the  injury  of  others,  guilty  of  a 
misdemeanor  and  also  liable  to  the  injured 
party  in  double  his  damages  does  not  take 
the  property  of  one  person  and  give  it  to 
another  without  compensation.  Comp.  Laws 
§  11,653,  held  constitutional.  Allen  v.  Bain- 
bridge  [Mich.]  13  Det.  Leg.  N.  471,  108  N.  W. 
732.  The  advantage  to  the  public  accruing 
from  the  establishment  of  an  accessible 
park  at  a  point  of  great  scenic  beauty  is 
not  an  occasion  of  public  necessity.  Great 
Falls  Power  Co.  v.  Great  Falls  &  O.  D.  R. 
Co.,  104  Va.  416.   52  S.  E.  172. 

25.  Raymond  v.  Com.  [Mass.]  78  N.  E. 
514;  Minnesota  Canal  &  Power  Co.  v.  Kooch- 
iching Co.  [Minn.]  107  N.  W.  405.  Rev.  St. 
1899,  §§  897-900,  violates  Const,  art.  1,  §  32, 
prohibiting  the  taking  of  private  property 
for  public  use,  unless  by  the  owner's  con- 
sent, without  due  compensation.  Sterritt  v. 
Young  [V\^yo.]  82  P.  946.  Compensatory  dam- 
ages should  be  allowed  for  land  taken  from 
a  railroad  right  of  way  for  a  public  road. 
Missouri  Pac.  R.  Co.  v.  Cass  County  [Neb.] 
107  N.  W.  773.  Act  Apr.  12.  1899  (Laws  1899, 
p.  78),  authorizing  second  class  cities  to 
improve  streets  without  petition  of  the  prop- 


erty owners,  etc..  Is  not  an  unconstitutional 
taking  of  private  property  without  compen- 
sation. Hund  V.  Rackliffe,  192  Mo.  312,  91 
S.  W.  500.  While  a  city  may  take  stone  from 
one  part  of  a  street  to  repair  another  part, 
it  cannot  do  so  to  the  injury  of  an  abutting 
owner  without  first  making  compensation 
therefor.  Graden  v.  Parkville,  114  Mo.  App. 
527,  90  S.  W.  115.  Acts  1905,  pp.  596,  197, 
providing  for  the  holding  of  court  in  the  city 
hall  in  the  bank  building  of  a  certain  town 
and  the  keeping  of  the  records  in  the  bank 
vaults,  where  it  contemplates  the  consent  of 
the  owner,  is  not  unconstitutional  as  taking 
of  private  property  for  public  use  without 
compensation.  Pryor  v.  Murphy  [Ark.]  96 
S.  W.  44  5. 

Necessity  of  prepaying  or  securing  com- 
pensation, see  post,   §  22. 

26.  The  failure  by  a  landowner  to  take 
advantage  of  the  remedy  prescribed  for  re- 
covery of  damages  works  a  forfeiture  of  any 
claim  therefor.  Raymond  v.  Com.  [Mass.] 
78  N.  E.  514.  Petitions  for  damages  under 
St.  1899,  p.  509,  c.  457,  were  restricted  to 
one  year  from  its  passage,  St.  1902,  p.  471, 
c.  543,  granted  two  years  for  the  filing  of  a 
petition  for  damages,  and  St.  1905,  p.  151, 
c.  224,  extended  the  time  another  year.  Held 
that  the  statute  of  1902  constituted  a  fresh 
taking  and  petitions  might  be  filed  within 
3   years  from  its   passage.     Id. 

27.  Dee  &  Bros.  v.  Harrison  [Tex.  Civ. 
App.]    95   S.   W.   1093. 

28.  Where  a  city  ordinance  granting  a 
riglit  of  way  in  certain  streets  was  only  per- 
missive and  not  conditioned  on  the  location 
of  the  road  along  the  streets,  and  it  was 
established  that  the  general  welfare  would 
be  subserved  by  not  having  the  tracks  in  the 
street,  the  companj'  was  not  deprived  by  the 
ordinance  of  the  right  to  condemn  the  land 
sought  because  of  want  of  necessity.  Lousi- 
ana  R.  &  Nav.  Co.  v.  Xavier  Realty,  115  La. 
32S.   39   So.   1. 

29.  Mass.  Pub.  Stat.  c.  190.  Otis  Co.  v. 
Ludlow    Mfg.    Co.,    201    U.    S.    140,    50    Law. 

Ed. .     The    provisions    of    said    statute    in 

the    matter    of   compensation    held    sufficient. 
Id. 

30.  The  invalidity  of  the  provision  of 
Act  Mar.  16.  1893  (Acts  1893,  p.  102),  creating 
a  levee  district,  which  authorizes  the  taking 
of  private  property  for  public  use  without 
just  compensation,  contrary  to  Const,  art.   2, 
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The  constitution  and  statutes  of  Colorado  confer  upon  private  persons  the 
right  to  take  land  for  a  private  use,  such  as  ditches  for  irrigating  agricultural 
lands,^^  and  this  power  may  be  invoked  by  him,  though  other  remedies  are  avail- 
able,^^ but  only  in  the  capacity  and  under  the  circumstances  pointed  out  by  the 
statute.  He  caamot  take  such  proceedings  in  liis  own  right,  in  a  representative 
capacity  and  "as  trustee  for  the  public,"  to  acquire  private  lands  to  make  an  ar- 
tificial channel  for  a  natural  stream  which  will  enable  him  in  his  individual  ca- 
pacity to  utilize  an  individual  right.^^ 

(§1)  B.  Who  may  exercise  the  right;  delegation  of  power.^* — None  but  the 
state  or  its  delegates  acting  in  the  manner  prescribed  ma}''  exercise  the  power.^^ 
The  state  may  primarily  exercise  the  riglit  for  any  public  purpose,  but  there  is  no 
limitation  which  prevents  the  state  by  legislation  from  delegating  to  others  the 
authority  to  exercise  it  for  any  public  use  or  purpose.^®  Delegation  may  be  by 
the  constitution  or  by  an  act  of  the  legislature.^^  In  determining  whether  statutes 
confer  the  right  to  exercise  the  power  of  eminent  domain,  the  rules  of  strict  con- 
struction are  to  be  applied,^^  and  the  power  can  be  exercised  by  a  private  individual 
or  corporation  only  by  express  legislative  authority,^^  every  presumption  being  in 
favor  of  the  individual  landowner.*"  A  municipal  corporation  cannot  condemn 
lands  outside  of  its  corporate  limits  without  "express"  legislative  authority,  but 
such  express  authority  will  be  found  in  authority  to  do  a  thing  which  without 
power  to  go  beyond  limits  would  be  abortive.*^  The  power  given  a  mimicipality 
is  not  impliedly  extended  beyond  its  limits  when  some  other  branch  of  government 
lias  the  power  for  the  same  purpose  in  such  region.'*^  The  power  to  condemn  may 
be  delegated  to  any  corporation  or  individual  who  shall  comply  with  the  terms 
lupon  which  the  right  is  given,*^  but  special  delegations  will  prevail  over  general 


§  22,  does  not  affect  the  validity  of  the  act 
as  a  whole  in  cases  where  it  is  not  neces- 
sary to  take  private  property  without  con- 
sent. Porter  v.  Waterman  [Ark.]  91  S.  W. 
754. 

31.  Mills'  Ann.  St.  §  2257.  Ortiz  v.  Hansen 
[Colo.]    83    P.    964. 

32.  Ortiz  V.   Hansen   [Colo.]    83  P.  964. 

33.  The  court  cannot  on  appeal  treat  as 
surplusage  the  allegations  of  his  petition  as- 
serting the  right  to  proceed  in  a  representa- 
tive capacity.  Ortiz  v.  Hansen  [Colo.]  83  P. 
964. 

34.  See   5   C.   L.    1099. 

35.  A  corporation  can  Injure  or  destroy 
private  property  only  where  it  possesses  the 
power  of  eminent  domain  and  exercies  that 
power  in  the  manner  provided  by  law.  Gans- 
ter  V.  Metropolitan  Elec.  Co.    [Pa.]    64  A.   91. 

30.  Jones  V.  North  Georgia  Elec.  Co.,  125 
Ga.  618,  54  S.  E.  85.  A  water  company  or- 
ganized to  store  and  fnrnisli  water  and  water 
power  is  presumably  a  private  corporation 
and  cannot  be  constitutionally  invested  with 
the  right  of  eminent  domain.  Chartered  un- 
der Act  Apr.  29,  1874  (P.  L.  74),  §  2,  cl.  18. 
Peifly  V.  Mountain  Water  Supply  Co.,  214  Pa. 
340,    63    A.    751. 

37.  Ortiz  V.  Hansen   [Colo.]   83  P.  964. 

38.  The  charter  of  a  street  railroad  com- 
pany, authorizing  it  to  acquire  such  real 
estate  as  was  necessary  and  convenient  for 
its  business,  but  not  expressly  conferring  the 
power  of  eminent  domain  nor  pointing  out 
any  steps  for  its  exercise,  was  held  not  to 
confer   such   power.     Claremont   R.    &   Light- 


ing Co.  v.  Putney,  73  N.  H.  431,  62  A.  727. 
Gen.  St.  R.  Law,  §  4  (Laws  1895,  p.  368.  c. 
27,  as  amended  by  Laws  1901,  p.  586,  c.  93), 
authorizing  street  railway  corporations  to 
take  and  hold  lands  necessary  to  install  and 
maintain  power  plants,  does  not  authorize 
tlie  condemnation  of  land  and  water  privi- 
leges, etc.,  to  procure  power  to  operate  their 
lines.     Td. 

39,  40.  Minnesota  Canal  &  Power  Co.  v. 
Koochiching  Co.  [Minn.]  107  N.  W.  405. 

41.  Ballinger's  Ann.  Codes  &  St.  §§  938, 
944,  authorize  a  third  class  city  to  condemn 
land  outside  of  its  limits  to  .straighten  a 
stream  forniing  part  of  its  boundary  line. 
City  of  Puyallup  v.  Lacey  [Wash.]  86  P. 
215. 

42.  In  California  the  power  to  condemn 
lands  without  a  city  for  levee  purposes  being 
given  to  the  state  board  of  swamp  land 
commissioners,  by  St.  1861,  p.  355,  c.  352  (Mc- 
Carty  v.  Southern  Pac.  Co.,  148  Cal.  211,  82 
P.  615),  the  city  board  of  Sacramento  had  no 
authority  to  condemn  lands  outside  of  its 
limits  for  such  purpose,  under  Act  Apr. 
9,  1862  [St.  1862,  pp.  152,  153,  158,  c.  158,  §§ 
4,  7.  17]   (Id.). 

43.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.   [Cal.  App.]   84   P.  298. 

Corporations  held  to  have  the  poTver: 
Boom  companies  organized  under  the  statutes 
of  Washington  are  quasi  public  corporations 
and  have  the  power  of  eminent  domain.  1 
Ballinger's  Ann.  Codes  &  St.  §§  4378-4394. 
Nicomen  Boom  Co.  v.  North  Shore  Boom  & 
Driving  Co.,  40  Wash.  315,  82  P.  412.     In  New 
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ones.'**  A  general  delegation  avails  none  save  such  public  service  institutions  as  the 
statute  clearly  intends.*^  Corporations,  to  have  the  right,  must  be  chartered  under 
tlie  laws  of  the  domestic  or  of  some  other  state,  or  of  the  United  States,  and  must 
be  legally  incorporated."  In  the  absence  of  statutory  provisions  expressly  con- 
ferring the  right  of  eminent  domain  upon  foreign  corporations,  interstate  comity  does 
not  require  that  this  right  be  extended  to  a  foreign  telephone  company,  and  there 
is  no  inherent  power  vested  in  such  a  company  to  condemn  private  property  for 
I)urely  local  purposes  and  as  a  part  of  an  interstate  system;*^  and  in  Kentucky  a 
foreign  railroad  company,  which  merely  complies  with  the  law  in  filing  its  articles 
of  incorporation,  acquires  only  the  right  to  "possess,  control,  maintain  and  operate" 
a  railroad  in  the  state,*^  and  has  no  power  to  exercise  the  right  of  eminent  domain, 
or  to  maintain  a  suit  to  subject  the  property  of  another  to  its  use,*^  without  be- 
coming a  full  Kentucky  corporation.^^  The  legality  of  the  organization  of  a  cor- 
poration, however,  cannot  be  attacked  in  condemnation  proceedings  instituted  by  it,^^ 
nor  can  the  lack  of  corporate  as  distinguished  from  condemnatory  power.^-  A  rail- 
road corporation  legally  incorporated  cannot  ignore  its  de  jure  entity  and  condemn 
a  right  of  way  as  a  de  facto  corporation,^^  and  the  charter  limitations  cannot  be 
circumvented  by  the  corporation's  assuming  to  be  a  "person  seeking  to  acquire  prop- 
erty for  any  of  the  uses  mentioned"  in  the  code.^* 

Rights  of  transferees,  agents,  or  receivers  of  delegates.     Exhaustion   of  the 
fower^^  does  not  result  from  a  single  or  partial  exercise.^' 


Tork  an  electric  light  company  having  a 
contract  -tvith  a  town   for  municipal  lighting 

can  acquire  by  condemnation  such  real  estate 
as  may  be  necessary  for  its  purposes.  Un- 
der the  express  provisions  of  Laws  1896,  p. 
404,  c.  44tj.  This  statute  is  constitutional. 
In  re  East  Canada  Creek  Elec.  Light  &  Pow- 
er Co.,  49  Misc.  56.J.  99  N.  T.  S.  109.  In 
Illinois,  a  drainage  district  already  organized 
may  condemn  land  for  its  ditches  and  drains. 
Act  May  29,  1879  (Laws  1879,  p.  120),  for  the 
organization  of  such  districts.  Eminent  Do- 
main Act,  2  Starr  &  C.  Ann.  St.  [2d  Ed.] 
p.  1763.  Hutchins  v.  Vandalia  Levee  &  Drain- 
age Dist.,  217  111.  561,  75  N.  E.  354.  In 
Illinois,  boards  of  education  of  to-trnsliip  high 
schools  are  autl:iorized  to  condemn  land  for 
a  township  high  scliool.  3  Starr  &  C.  Ann. 
St.  1896.  p.  3661,  c.  122,  art.  3,  §  41,  authorizes 
such  boards  to  act  as  school  directors,  who 
are  empowered  to  condemn  lands  by  §§  31,  32, 
of  the  school  law.  Thompson  v.  Trustees  of 
Schools  for  Rio  Tp.,  218  111.  540,  75  N.  E. 
1043. 

44.  Acts  24th  Leg.  (Laws  1895)  p.  213, 
c.  132,  creating  a  road  system  for  certain 
counties,  controls  the  general  law,  as  to 
those  counties,  so  far  as  the  condemnation 
of  lands  and  award  of  damages  are  con- 
cerned. Dallas  County  v.  Plowman  [Tex.] 
14  Tex.   Ct.  Rep.   848,   91   S.  W.   221. 

45.  In  Mississippi  a  telephone  company 
has  no  right  to  condemn  land,  tliough  de- 
clared by  the  constitution  to  be  a  common 
carrier.  Const.  §  195.  Alabama  &  V.  R.  Co. 
v.  Cumberland  Tel.  &  T.  Co.  [Miss.]  41  So. 
258.  Acts  1886,  p.  93,  c.  38,  authorizing  tele- 
phono  or  telegraph  companies  to  exercise  the 
power  of  eminent  domain,  was  repealed  by 
Code  1892,  §§  854-858  inclusive,  and  §  4291, 
relating  to  telegraph  companies  and  au- 
thorizing   them    to    exercise    the    power.     Id. 


46.  Cumberland  Tel.  &  T.  Co.  v.  St.  Louis, 

etc.,   R.   Co.    [La.]   41   So.   492. 

47.  Central  Union  Tel.  Co.  v.  Columbus 
Grove,    8    Ohio   C.    C.    (N.    S.)    81. 

48.  Ky.  St.  1903,  §  841.  Evansville  &  H. 
Traction  Co.  v.  Henderson  Bridge  Co.  [C.  C. 
A.]    141   F.  51. 

49.  Const.  Ky.  §§  202,  211.  Evansville  & 
H.  Traction  Co.  v.  Henderson  Bridge  Co.  [C. 
C.  A.]    141  F.  51. 

50.  By  organizing  under  Ky.  St.  1903,  § 
763.  Evansville  &  H.  Traction  Co.  v.  Hen- 
derson  Bridge  Co.    [C.   C.  A.]    141  F,   51. 

51.  Eddleman  v.  Union  County  Traction 
&  Power  Co.,  217  111.  409,  75  N.  B.  510.  A 
de  facto  corporation  may  exercise  the  power 
of  eminent  domain.  Morrison  v.  Indianapo- 
lis &  W.  R.   Co.   [Ind.]    76  N.  E.   961. 

52.  In  condemnation  proceedings  by  a 
railroad  company,  the  question  cannot  be 
raised  whether  the  grant  of  corporate  power 
has  been  forfeited  by  failure  to  construct  the 
road  within  the  time  limited.  By  3  Starr 
&  C.  Ann.  St.  p.  3238,  c.  114,  §  26.  Thomas  v. 
South  Side  El.  R.  Co.,  218  111.  571,  75  N.  E. 
1058.  The  question  whether  a  railroad  being 
constructed  is  owned  by  a  parallel  and  com- 
peting road  and  whether  it  is  thus  rendered 
illegal  cannot  be  raised  collaterally  in  con- 
demnation proceedings.  ^Memphis,  etc.,  R.  Co. 
v.  Union  R.  Co.    [Tenn.]    95  S.  ^\   1019. 

53.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys 
R.  Co.   [Cal.  App.]  84  P.  298. 

54.  Code  Civ.  Proc.  §  1238.  Boca  &  L.  R. 
Co.  V.  Sierra  Valleys  R.  Co.  [Cal.  App.]  84  P. 
298. 

55.  See    5    C.    L.    1101. 

56.  The  right  of  the  Portland  Bridge  Com- 
pany, under  the  Act  of  Oct.  18,  1878,  to 
change  the  grade  of  a  street  for  an  approach 
to  its  bridge,  without  compensation  to  abut- 
ting    owners     for     consequential     damages, 
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.,^  1)  C.  Extent  of  power  J''' — The  power  of  eminent  domain  can  be  exer- 
cised only  within  tlie  strict  terms  of  the  legislative  gi'ant/^  or  if  the  public  itself  be 
the  taker  within  the  scope  of  the  act  declaring  the  purpose,^"  and  subject  to  the 
constitutional  restrictions.^''  A  corporation  whith  asserts  the  right  must  show 
afRrmatively  that  it  has  been  granted  the  power  for  the  specific  purpose.^^  The 
extent  of  the  power  granted  is  largely  a  question  of  statutory  construction,®^  and 
the  power  being  undoubtedly  conferred,  the  statute  will  be  liberally  and  reasonably 
construed,  so  as  to  make  its  purpose  effective,*^'  limited  always  by  necessity''*  and 
the  place  where  the  use  has  been  located/^  and  to  enumerated  purposes  if  they  be 
enumerated."® 

§  2.  Purposes  and  uses  of  a  public  cliaracterS''^ — No  precise  definition  exists 
to  test  whether  a  use  is  public  or  private,"^  for  the  definition  must  be  sucb  as  to  give 
it  a  degree  of  elasticity  capable  of  meeting  new  conditions  and  improvements,  and 
the  increasing  needs  of  society.®^  The  term  public  use  is  narrower  than  public 
benefit,  utility  or  convenience.'^'*     A  use  is  not  public  unless  the  public,  under  proper 


was  not  exhausted  by  an  exercise  of  the  right 
as  to  a  portion  of  the  street  only.  Mead  v. 
Portland,   200  U.  S.   14  8,   50  Law.   Ed. . 

57.  See    5    C.   L.    1100. 

58.  Gen.  St.  1894,  c.  34,  does  not  authorize 
a  corporation  organized  thereunder  for  the 
creation  of  a  water  power  and  electric  power 
plant,  etc.,  to  withdraw  and  divert,  from  its 
natural  course,  the  water  of  streams  so  as  to 
interfere  with  present  or  future  navigation. 
Minnesota  Canal  &  Power  Co.  v.  Koochiching 
Co.     [Minn.]     107    N.    W.    405. 

59.  Act  Aug.  1,  1888,  c.  728,  25  Stat.  357 
[U.  S.  Comp.  St.  1901,  p.  2516],  providing 
for  proceedings  to  condemn  lands  for  the 
United  States,  confers  no  general  authority 
but  only  authority  to  institute  proceedings 
when  otlierwise  authorized.  But  Act  Apr. 
24,  1888,  c.  194,  25  Stat.  94  [U.  S.  Comp.  St. 
1901,  p.  3525],  authorizes  the  secretary  of 
war  to  institute  condemnation  proceedings 
for  the  improvement  of  rivers  and  harbors. 
United  States  v.  Certain  Lands,  145  F.  654. 
Appropriation  Act  Mar.  3,  1905,  c.  14-82,  33 
Stat.  1119,  for  the  improvement  of  Point 
Judith  Harbor  of  Refuge,  R.  I.,  authorized 
the  secretary  of  war  to  take  enough  of  the 
shore  for  not  only  the  end  of  the  break- 
water to  rest  upon,  but  also  for  control  of 
the  shore  terminus,  a  landing  place  witli 
access  to  a  highway.     Id. 

60.  61.  Minnesota  Canal  &  Power  Co.  v. 
Koochiching  Co.   [Minn.]   107  N.  \Y.  405. 

62.  Under  the  construction  of  Act  Mar. 
17,  1858  (P.  L.  p.  415),  §  3,  the  first  section 
of  the  supplementary  road  act  of  May  8, 
1905  (P.  L.  p.  448),  does  not  apply  to  cities. 
Manufacturers'  Land  &  Improvement  Co.  v. 
Camden   [N.  J.  Law]   63  A.  5. 

63.  City  of  Puyallup  v.  Lacey  [Wash.]  86 
P.  215.  The  grant  of  power  to  a  city  "to  lay 
out  additions  and  alterations  to  be  made  to 
the  public  wharves  and  docks,"  made  after 
the  destruction  by  fire  of  the  structures 
along  a  water  front  (Act  Mar.  11,  1904 
[Laws  1904,  p.  141,  c.  87],  known  as  the 
"Burnt  District  Act"),  is  not  to  be  narrowly 
construed.  t)yer  v.  Baltimore,  140  F.  880. 
Not  limited  to  the  building  of  additions  to 
existing  wharves  and  docks,  but  including 
enlargement  of  the  facilities  of  tlie  port  by 
the     making    of    new     ones.     Id.     In     Texas 


the  power  of  eminent  domain  conferred  on 
channel  and  dock  companies,  to  be  exercised 
in  the  manner  provided  by  law  for  railroad 
companies,  does  not  limit  their  riglit  to  tlie 
cases  wliere  it  may  he  exercised  by  railroad 
companies.  Bigliam  Bros.  v.  Port  Artliur 
Canal  &  Dock  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    440,    91    S.    W.    848. 

64.  Taking  of  property  already  in  public 
use.  Great  Falls  Power  Co.  v.  Great  Falls 
&  O.  D.  R.  Co.,  104  Va.  416,  52  S.  E.  172. 
Testimony  held  to  show  that  no  more  land 
was  proposed  to  be  taken  for  water  power 
purposes  than  was  necessary.  State  v.  Cen- 
tralia-Chehalis  Elec.  R.  &  Power  Co.,  42 
Wash.    632,    85    P.    344. 

65.  See  post,   §   5. 

66.  Act  1893,  §  13  (3  Gen.  St.  p.  3239,  § 
132),  does  not  confer  power  upon  a  trolley 
company  to  condemn  a  strip  of  land  beside 
its  right  of  way,  to  be  used  ih  connection 
therewitli,  as  sucli  land  was  not  to  be  used 
as  an  extension  of  the  line  of  an  existing 
road  or  as  a  new  line.  Metlar  v.  Middlesex 
&  S.  Traction  Co.,  72  N.  J.  Law  524,  63  A. 
497.  The  statutes  of  South  Dakota  authoriz- 
ing one  railroad  company  to  "cross,  inter- 
sect, join  and  unite  its  road"  with  that  of 
another  company  do  not  authorize  it  to  build 
its  road  longitudinally  upon  another's  right 
of  way  [Civ.  Code  §§  488,  505]  (South  Dakota 
Cent.  R.  Co.  v.  Chicago,  etc.,  R.  Co.  [C.  C.  A.] 
141  F.  578),  and  in  the  absence  of  such  statu- 
tory authority  it  cannot  condemn  such  a 
right  of  way  (Id.).  Authority  to  take  land 
for  power  plants  does  not  include  the  tak- 
ing of  water  rights  to  develop  hydraulic 
power.  Claremont  R.  Lighting  Co.  v.  Putney, 
73   N.   H.  431,   62   A.    727. 

67.  See  5  C.  L.  1101. 

68.  Tanner  v.  Treasury  Tunnel,  Min.  & 
Reduction  Co.   [Colo.]   83  P.  464. 

CO.  The  physical  conditions  of  the  coun- 
try, the  needs  of  a  community,  the  char- 
acter of  the  benefit  which  a  projected  bene- 
fit may  confer  upon  a  locality  and  the  neces- 
sities for  such  improvement  in  the  develop- 
ment of  the  resources  of  a  state  are  to  be 
taken  into  consideration.  Tanner  v.  Treasury 
Tunnel,  Min.  &  Reduction  Co.  [Colo.]  83  P. 
464. 
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police  regiilation,  has  the  right  to  resort  to  the  property  for  the  use  for  which  it  was 
acquired,  independently  of  the  mere  will  or  caprice  of  the  person  or  corporation  in 
which  the  title  will  vest  upon  condemnation.'^  Indirect  advantages  to  the  general 
public,  such  as  arise  from  the  establishment  of  manufactories  which  furnish  labor, 
develop  and  utilize  natural  advantages,  and  create  new  markets,  do  not  justify  the 
exercise  of  the  power  of  eminent  domain. ^^  ^^^len  the  taking  is  for  a  public  use, 
it  is  no  objection  that  incidental  and  private  advantages  will  result  to  the  peti- 
tioners,^^ though  a  use  which  is  of  itself  partly  private  or  a  merger  of  public  and 
private  is  objectionable.'^*  Thus  it  is  no  objection  that  the  plaintiff  is  a  private 
corporation,  so  long  as  the  use  or  purpose  to  which  the  property  is  to  be  devoted  is 
public.''^  It  is  not  a  public  use  to  take  physical  properties  devoted  to  a  public  use 
and  permit  their  use  by  a  private  corporation  performing  exactly  the  same  public 
service.''^  The  public  use  required  need  not  be  of  the  whole  state  or  any  con- 
siderable portion  of  it,^^  but  the  use  and  benefit  must  be  in  common,  not  to  par- 
ticular indi\'iduals.'^^  It  must  be  a  use  by  the  public  or  by  some  agency  that  is 
quasi  public.'^®  Whether  or  not  the  use  is  public  is  a  judicial  question.®"  The 
burden  of  proof  to  show  a  public  use  is  on  the  party  seeking  to  appropriate  the 
land.®^     It  is  largely  dependent  upon  the  facts  surrounding  the  subject,®-  and  it 


70.  Such  a  public  use  as  justifies  the  tak- 
ing of  private  property  against  the  owner's 
will  cannot  rest  merely  upon  public  benefit, 
or  public  Interest,  or  great  public  utility. 
State  V.  Superior  Ct.  for  Thurston  County, 
42  Wash.  660,  85  P.  666.  See  5  C.  L.  1101, 
n.  74. 

71.  72.  Minnesota  Canal  &  Power  Co.  v. 
Koochiching  Co.  [Minn.]   107  N.  W.  405. 

73.  Minnesota  Canal  &  Power  Co.  v.  Koo- 
chiching Co.  [Minn.]  107  N.  W.  405.  A  grant 
of  power  to  condemn  property  for  use  in 
constructing  wharves  and  docks,  according 
to  a  comprehensive  plan,  is  not  invalid  as 
authorizing  the  taking  of  property  for  pri- 
vate uses,  because  certain  piers  and  docks 
are  not  required  for  strictly  public  use,  but 
may  be  leased  to  private  parties  for  the  use 
of  navigation  and  commerce,  for  a  limited 
time  and  subject  to  regulation.  Dyer  v. 
Baltimore,  140  F.  8S0. 

74.  Under  a  constitutional  inhibition 
against  the  taking  of  private  property  for 
private  use  a  corporation  cannot  condemn 
property  to  promote  not  only  the  operation 
of  a  municipal  light  plant  and  electric  rail- 
way system  but  also  the  business  of  selling 
electricity  generally.  Const,  art.  1,  §  16. 
State  V.  Superior  Ct.  for  Thurston  County, 
42  Wash.  660,  85  P.  666.  Where  it  is  sought 
to  condemn  property  for  both  public  and  pri- 
vate uses  indiscriminately,  that  is,  where  tlie 
purposes  are  part  public  and  part  private, 
the  right  must  be  denied.  Minnesota  Canal 
&  Power  Co.  v.  Koochiching  Co.  [Minn.]  107 
N.  W.   405. 

75.  In  re  East  Canada  Creek  Blec.  Light 
&  Power  Co.,  49  Misc.  565,  99  N.  Y.  S.  109. 
The  mere  fact  that  a  corporation  has  charter 
authority  to  condemn  land  for  both  public 
and  private  uses  will  not  prevent  it  from  j 
exercising  the  power  for  the  promotion  of  j 
the  public^  use  only.  Minnesota  Canal  & 
Power  Co.  v.  Koochiching  Co.  [Minn.]  107  N. 
W.  405.  Though  tlie  articles  of  incorporation 
show  some  objects  of  a  private  nature,  a  cor- 
poration may  exercise  the  power  of  eminent 


domain,  where  the  petition  and  testimony 
show  a  desire  to  condemn  for  the  purpose 
of  carrying  on  the  business  of  a  common 
carrier.  State  v.  Centralia-Chehalis  Elec.  R. 
&  Power  Co.,  42  Wash.  632,  85  P.  344. 

76.  The  granting  of  permission  by  a 
borough,  to  a  later  corporation,  to  lay  a  part 
of  its  tracks  on  the  tracks  of  another  cor- 
poration theretofore  granted  permission  to 
occupy  the  street,  is  an  unconstitutional  tak- 
ing of  the  earlier  company's  property.  The 
borough  could  not  grant  the  second  corpora- 
tion the  right  to  lay  its  track  a-straddle  of 
the  track  of  tlie  other.  Commonwealth  v. 
Bond,    214   Pa.    307,    63   A.    741. 

77.  Madera  R.  Co.  v.  Raymond  Granite 
Co.    [Cal.    App.]    87   P.    27. 

78.  Madera  R.  Co.  v.  Raymond  Granite  Co. 
[Cal.  App.]  87  P.  27.  Use  by  an  individual 
or  number  of  particular  individuals  is  not 
a  public  use.  In  re  Twenty-First  St.  [Mo.] 
96    S.   W.   201. 

79.  State  v.  Superior  Ct.  for  Thurston 
County,  42  Wash.  660,  85  P.  666. 

SO.  "Wheeling,  etc.,  R.  Co.  v.  Toledo  R.  & 
Terminal  Co.,  72  Ohio  St.  368,  74  N.  B.  209. 
The  legislative  character  of  an  ordinance 
extending  a  street  does  not  preclude  the 
courts  from  investigating  whether  the  real 
purpose  is  to  open  tlie  street  for  the  benefit 
of  the  public  or  of  private  individuals.  In  re 
Twenty-First  St.  [Mo.]  96  S.  W.  201.  Evi- 
dence may  be  introduced  in  condemnation 
proceedings  to  show  that  the  proposed  street 
is  for  the  use  of  an  individual.     Id. 

81.  Evidence  held  suflficient.  Madera  R. 
Co.  V.  Raymond  Granite  -Co.  [Cal.  App.]  87 
P.  27. 

82.  The  courts  must  determine  from  all 
the  circumstances  whether  or  not,  in  the 
particular  case,  the  purpose  is  a  public  use 
(Madera  R.  Co.  v.  Raymond  Granite  Co. 
[Cal.  App.]  87  P.  27),  even  though  the  pub- 
lic use  is  declared  by  a  general  statute  which 
enumerates  many  objects  so  designated 
[Code  Civ.  Proc.  §§  1238,  1241,  including  rail- 
roads!   (Id.). 
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will  not  be  presumed  ^vlien  a  private  corporation  asserts  the  poAver.^'  But  imder 
the  act  of  Pennsj-lvania  authorizing  a  bill  to  restrain  a  corporation  from  takinir 
private  property  for  private  use/*  the  burden  of  proof  is  on  complainant  to  show 
that  a  railroad  company,  incorporated  under  a  public  act,  is  being  constructed  far 
a  private  use.®®  The  mere  fact  that  the  railroad  is  to  run  through  undeveloped 
country  is  insufficient  to  show  that  it  is  for  private  use.®®  And  in  condemnation 
proceedings  the  court  must  presume  that  the  company,  in  building  its  railroad  to 
a  point  originally  fixed  upon  as  a  terminus,  is  acting  for  the  purpose  of  serving 
the  public.®^  In  condemnation  proceedings  to  extend  a  particular  street  pursuant 
to  a  general  scheme,  the  scheme  is  admissible  on  the  public  character  of  the  use 
to  which  the  street  will  be  put.®®  Neither  the  length  of  a  railroad  nor  the  fact 
that  it  is  a  branch  or  spur  has  any  necessary  bearing  upon  the  question  of  public 
use  or  interest,®®  except  possibly  as  bearing  upon  the  alleged  fact  that  the  road  is 
solely  for  the  private  use  of  the  plaintiff.^"  The  fact  that  citizens,  as  an  induce- 
ment to  the  building  of  a  railroad,  agreed  to  furnish  the  right  of  way,  in  no  wise 
luilitated  against  the  fact  that  the  land  was  to  be  obtained  for  a  necessary  public 
purpose.®^ 

Particular  purposes  and  uses.^^ — Among  the  uses  held  public  are  electric  light- 
ing,^^  power  houses  and  car  barns  for  a  common  carrier,®*  spur  tracks  for  transfer 
purposes,®**  drainage  works,®*  private  irrigation  works  in  the  arid  regions,®'^  ceme- 
teries,®® and  the  widening  of  highways,®®  while  the  contrary  has  been  held  as  to 


83.  A  corporation  which  asserts  the  right 
to  take  property  against  the  will  of  the  own- 
er must  affirmatively  show  that  it  proposes 
to  use  the  property,  when  acquired,  for  the 
public  use  and  not  for  private  benefit.  Min- 
nesota Canal  &  Power  Co.  v.  Koochiching 
Co..    [Minn.]    107   N.   W.   40n. 

84.  Act  June  19,  1871  (P.  L>.  1360).  Deemer 
V.  Bells  Pun  P.  Co.,   212  Pa.   491,   61  A.   1014. 

85.  8«.  Deemer  v.  Bells  Run  R.  Co.,  212 
Pa.  491,  61  A.  1014. 

87.  Central  of  Georgia  P.  Co.  v.  Union 
Springs  &  N.  R.  Co.   [Ala.]   39  So.  473. 

88.  In  re  Twenty-First  St.  [Mo.]  96  S.  W. 
201.  Scheme  may  be  shown  by  contemporary 
ordinances  or  the  best  evidence  of  which  the 
fact  is  susceptible.  Id.  Where  the  street 
as  extended  will  be  a  cul-de-sac,  evidence 
of  an  ordinance  for  extending  another  street 
so  as  to  connect  is  admissible.     Id. 

89.  Madera  R.  Co.  v.  Raymond  Granite 
Co.    [Cal.   App.]    87  P.   27. 

90.  Madera  R.  Co.  v.  Raymond  Granite 
Co.  [Cal.  App.]  87  P.  27.  Neither  the  fact 
that  the  advantage  of  a  railroad  inures  to 
a  particular  individual  or  class  of  individuals, 
nor  the  fact  that  a  corporation  was  formed 
to  build  a  railroad  to  connect  with  another 
as  a  branch  thereof,  nor  the  fact  that  all 
the  stockholders  in  a  railroad  company  were 
stockholders  in  a  corporation  which  would 
be  primarily  benefited  by  the  construction 
of  the  railroad,  nor  the  fact  that  a  railroad 
company  had  not  the  cars  to  operate  the 
road  and  intended  to  arrange  with  another 
com.pany  to  operate  it,  renders  its  use  not 
public.     Id. 

91.  Shirley  v.  Southern  R.  Co.  [Ky.]  89 
S.    W.    124. 

92.  See  5  C.  L.  1103. 

9,?.  Electric  lighting  is  universally  recog- 
nized as  a  public  enterprise,  in  aid  of  which 
the  right  of  eminent  domain  may  be  Invoked. 


Minnesota  Canal  &  Power  Co.  v.  Koochiching 
Co.  [Minn.]  107  N.  W.  405.  Furnishing  light 
to  a  municipality  Is  a  public  use  and  bene- 
fit. In  re  East  Canada  Creek  Elec.  Light 
&  Power  Co.,  49  Misc.  565,  99  N.  T.  S. 
109.  The  furnishing  of  electricity  to  the 
inhabitants  of  a  thickly  settled  and  exten- 
sive territory  for  illuminating  purposes  and 
for  extensive  street  surface  railroads  con- 
stitutes a  "public  use."  In  re  Niagara,  L.. 
&  O.  Power  Co.,  97  N.  T.  S.  853. 

94.  A  Street  railway  may  condemn  pri- 
vate property  necessary  for  car  barns,  power 
houses,  etc.  Eddleman  v.  Union  County  Trac- 
tion  &  Power  Co.,    217   111.   409,   75  N.   E.    510. 

95.  A  spur  transfer  track  serving  a  num- 
ber of  industrial  plants  for  inward  and  out- 
ward shipments  held  a  public  use.  Kansas 
City,  etc.,  R.  Co.  v.  Louisiana  W.  R.  Co.,  116 
La.   178,  40  So.   627. 

96.  Code,  c.  30,  and  amendments,  provid- 
ing for  drainage,  are  not  unconstitutional 
as  authorizing  tlie  taking  of  land  for  a  pri- 
vate purpose.  Porter  v.  Armstrong,  139  N. 
C.  179,  51  S.  E.  926. 

97.  In  view  of  peculiar  conditions  existing 
in  Utah,  the  statute  permitting  individua,ls 
to  enlarge  the  ditch  of  another  to  obtain  wa- 
ter for  their  own  land  does  not  violate  the 
Federal  constitution.  Clark  v.  Nash,  198  U. 
S.   361,  49   Law.   Ed,    1085. 

98.  In  Tennessee  the  lands  of  a  cemetery 
company  were  held  to  be  devoted  to  a  pub- 
lic purpose.  Memphis  State  Line  R.  Co.  v. 
Forest  Hill  Cemetery  Co.  [Tenn.]  94  S.  W. 
69. 

99.  The  taking  of  land  by  a  county  to 
widen  a  public  highway  is  a  taking  for  pub- 
lic use,  within  Code  Civ.  Proc.  §  1238.  subds. 
3,  4,  Pol.  Code,  §  2681,  and  County  Govern- 
rnent  Act,  §  25,  subd.  4  (Gen.  Laws  1903, 
p.  121).  Mendocino  County  v.  Peters  [Cal. 
App.]   82  P.  1122. 
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a  park  to  be  used  in  connection  with  an  electric  railway'/  logging  railways,'  and 
jn-esnmed  as  to  water  storage  and  supply,''  and  power  generating  plants  have  under 
differing  circumstances  been  held  both  public  and  private.*  The  taking  of  land 
for  a  public  street,  even  though  in  the  form  of  a  cul-de-sac,  is  for  a  public  use.** 
The  condemnation  of  a  right  of  way  for  a  tunnel,  to  be  used  for  draining  mines  and 
the  transportation  of  waste' and  ore  for  all  proprietors  who  desire  to  use  it,  is  for  a 
public  use.^  The  condemnation  of  a  right  of  way  by  one  railroad  company  over 
that  of  another  is  a  taking  of  private  property  for  public  use  and  must  be  done 
under  the  provisions  of  law  governing  eminent  domain.'' 

§  3.  Property  liable  to  appropriation  and  estate  therein  vhich  may  he  ac- 
quired.^— Property  of  every  kind,  Avhether  public  or  private,  may  be  taken  for  an 
authorized  use.^  A  tenant's  term  is  "property,"  and  he  is,  therefore,  entitled  to 
compensation  for  injury  to  his  leasehold.^"  An  agreement  made  by  a  railroad 
company  in  consideration  of  the  grant  of  a  right  of  way,  for  the  payment  of  money 
to  construct  cattle  guards  and  make  certain  wagon  roads  over  its  tracks,  may  be 
severed,  so  as  to  allow  the  condemnation  of  the  right  to  the  wagon  roads  to  widen 
the  company's  roadway.^^  Neither  the  owner  of  land  nor  the  courts  can  interfere 
with  the  exercise  of  the  sound  discretion  of  the  municipal  authorities  in  the  ques- 
tion of  widening  a  street.^^  A  maximum  amount  of  land  that  may  be  taken  for 
railroads  or  the  like  is  often  prescribed  with  leave  to  take  more,  if  necessary.^-^ 
The  land  and  right  of  way  permitted  to  be  taken  by  railroad  companies  for  "station 
purposes"  must  be  determined  from  the  existing  conditions  in  each  case,"  but  such 
grounds  must  be  necessary,  convenient  and  actually  used  by  the  companies  in  the 
transaction  of  their  business.^'' 


1.  Great  Falls  Power  Co.  v.  Great  Falls 
&   O.   D.   R.   Co..    104   Va.   416,    52    S.   E.    172. 

2.  Laws  1887.  p.  97,  c.  46,  amendatory  of 
Code.  §§  2056,  2057,  so  as  to  authorize  the 
construction,  over  lands  of  others,  of  rail- 
ways for  the  removal  of  standing  timber,  i? 
invalid  as  authorizing:  the  taking  of  lands 
for  a  use  not  public.  Cozad  v.  Kanawha 
Hardwood    Co..    139    N.    C.    283,    51    S.    E.    932. 

3.  Storage  and  supply  of  water  and  water 
power  held  presumptively  private.  Peifly 
V.  Mountain  TVater  Supply  Co.,  214  Pa.  340, 
63   A.   751. 

4.  The  creation  of  a  water  pov.'er  and  a 
water  power  plant,  for  the  purpose  of  "sup- 
plying water  power  from  the  wheels  there- 
of" to  the  public,  is  a  private  enterprise  in 
aid  of  which  the  power  of  eminent  domain 
cannot  be  exercised.  Minnesota  Canal  & 
Power  Co.  v.  Koochiching  Co.  [Minn.]  107  N. 
W.  405.  Acts  1897,  p.  68;  Van  Epps'  Code 
Supp.  §§  6454-6456,  which  confers  upon  own- 
ers of  water  powers,  on  certain  conditions, 
to  condemn  lands,  does  not  take  property 
without  due  process  of  law.  Jones  v.  North 
Georgia  Elec.  Co.,  125  Ga.  618,  54  S.  E.  85. 
An  act  authorizing  the  condemnation  of  land 
by  hydraulic  companies  to  erect  dams  is  not 
unconstitutional  on  the  ground  that  the  use 
is  not  a  public  one.  Stoy  v.  Indiana  Hy- 
draulic Power  Co.   [Ind.]   76  N.  E.   1057. 

5.  State  V.  Superior  Ct.  for  "Whatcom 
County,  42  Wash.  521,  85  P.  256. 

6.  Under  Laws  1891,  p.  98,  §  3  (3  Mills' 
Ann.  St.  Rev.  Supp.  §  616).  Tanner  v.  Treas- 
ury Tunnel,  Min.  &  Reduction  Co.  [Colo.] 
83  P.  464. 

7.  Code   Civ.   Proc.    §§    1238,   1240.     Boca   & 


L.  R.  Co.  v.  Sierra  Valleys  R.  Co.   [Cal.  App.] 
84    P.    298. 

8.  See    5    C.    L.    1104. 

9.  Ortiz  V.  Hansen   [Colo.]    83   P.  964. 

10.  Within  the  meaning  of  Comp.  Laws,  § 
4239.  for  condemnation  proceedings  in  the 
abolition  of  grade  crossings.  City  of  Detroit 
V.  Little  Co.,  141  Mich.  637,  12  Det.  Leg.  N. 
589,    104    N.    W.    1108. 

11.  Under  Act  Mar.  17,  1869  (P.  L.  12;  2 
Purd.  Dig.  1798).  Lilley  v.  Pittsburg,  etc., 
R.  Co.,  213  Pa.  247,  62  A.  852.  It  being  pre- 
sumed tliat  such  contract  for  a  right  of  way 
was  not  intended  to  barter  away  its  riglit 
to  make  necessary  improvements,  as  contem- 
plated  by  the   act   of  Mar.    17.     Id. 

12.  X'ity  of  Durham  v.  Rlgsbee  [N.  C]  53 
S.  E.  531. 

13.  Evidence  held  to  show  reasonably  that 
a  100-foot  strip  was  necessary  for  a  rail- 
road. State  V.  Superior  Ct.  of  Clarke  Coun- 
ty [Wash.]  87  P.  40.  The  testimony  of  the 
railroad  company's  civil  engineer,  that  it 
was  necessary  to  take  a  125-foot  strip  to 
make  the  necessary  filling,  when  it  is  the  on- 
1\  evidence  on  the  point  is  sufHcient  to  bring 
the  case  within  the  statutory  provision  per- 
mitting the  taking  of  more  than  100  feet. 
Hurd's  Rev.  St.  1903,  p.  1437,  c.  114,  §  20, 
cl.  4.  Prather  v.  Chicago  Southern  R.  Co. 
[111.]   77  N.  E.  430. 

14.  Within  the  meaning  of  Rev.  St.  18S3, 
c  18  §  29,  or  Rev.  St.  1903,  c.  23,  §  31.  Ap- 
peal'of  Atlantic,  etc.,  R.  Co.,   100  Me.  430,   62 

A.    141.     •  ^        ,n« 

15.  Appeal  of  Atlantic,  etc.,  R.  Co.,  100 
Me.    430,    62    A.    141. 
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Property  in  actual  and  necessary  use  for  a  jniblic  purposed' — Franchises  and 
property  already  in  a  public  use  may  be  applied  to  another  public  use/^  yet  it  can- 
not be  so  taken  without  legislative  authority  expressly  conferred  or  arising  by 
necessary  implication/^  and  when  the  power  is  given  it  should  not  be  extended  by 
construction  beyond  the  necessity  of  the  statute.^^  A  general  legislative  authority 
to  condemn  will  not  be  construed  to  give  power  to  take  when  such  taking  will  be 
inconsistent  with  a  prior  public  use  to  which  the  property  has  been  dedicated.^'* 
The  properties  of  a  corporation  or  person  endowed  with  the  power  of  eminent  do- 
main, but  which  properties  are  not  devoted  to  the  public  use,  may  be  taken  as  or- 
dinan^  property,^^  and  the  possibility  that  in  future  they  may  be  devoted  to  the 
public  use  does  not  change  this  rule.^^  Sometimes  the  test  is  whether  the  par- 
ticular lands  are  essential  to  the  prior  use.^^  Thus  in  New  Jersey,  by  statute,  lands 
used  but  not  necessary  because  of  the  feasibility  of  change  may  be  taken.^*  But, 
although  one  company  has  a  right  to  condemn  property  of  another,  in  public  use,  such 
right  cannot  be  claimed  for  slight  reasons^^  or  to  the  practical  destruction  of  an- 
other public  use  of  equal  necessity  or  importance,^^  and  this  although  the  prior  use 
has  not  yet  been  put  in  actual  operation.^^ 


16.  See  5  C.  L.  1105. 

17.  Commonwealth  v.  Bond,  214  Pa.  307,  63 
A.  741;  In  re  Southwestern  State  Normal 
School,  213  Pa.  244,  62  A.  908. 

What  uses  are  public.  See,  also,  ante,  § 
2.  Where  a  proposed  spur  track  is  intended 
for  the  transfer  of  freight  in  car  lots  to  and 
from  several  industrial  plants,  its  use  is 
open  to  the  public  and  land  may  be  expro- 
priated for  a  crossing  for  one  spur  track 
over  another.  Act  74,  p.  103,  of  1902.  Kansas 
City,  etc.,  R.  Co.  v.  Louisiana  W.  R.  Co.,  110 
La.  178,  40  So.  627.  In  Kansas,  the  statutes 
providing  for  the  condemnation  for  ceme- 
tery purposes  of  lands  which  have  been  con- 
tinuously used  as  a  public  burial  ground  for 
ten  years  or  more,  do  not  apply  to  an  exipt- 
ing  cemetery  platted  and  used  as  such  :; 
required  by  law.  Rev.  St.  1899,  §  8963  (Shiel 
V.  Walker,  114  Mo.  App.  521,  90  S.  W.  124), 
but  only  to  such  grounds  as  have  not  been 
platted  and  recorded  (Id.).  Rev.  St.  1899,  5 
5217,  and  Sess.  Acts  1901,  p.  54,  §  5217a,  held 
not   to  apply  to  platted  cemetery  lands.     Id. 

Illustrations:  In  Illinois,  the  sanitary  dis- 
trict of  Chicago  can  condemn  land  which  is 
used  by  a  railroad  company  as  a  freight 
terminal.  Under  Laws  1889,  v-  129,  §  8.  Pitts- 
burgh, etc.,  R.  Co.  v.  Sanitary  Dist.,  218  111. 
286,  75  N.  E.  892.  Railroad  right  of  way  for 
road.  Missouri  Pac.  R.  Co.  v.  Cass  County 
[Neb.]    107   N.   W.    773. 

18.  Act  July  10.  1901  (P.  L.  632),  authoriz- 
ing the  condemnation  of  land  needed  for  the 
use  of  state  normal  schools,  does  not  au- 
thorize the  condemnation  of  streets  and  al- 
leys for  a  campus  In  re  Southwestern  State 
Normal    School,    213    Pa.    244,    62    A.    908. 

19.  Great  Falls  Power  Co.  v.  Great  Falls 
&  O.  D.  R.  Co.,  104  Va.  416,  52  S.  E.  172. 
Power  to  longitudinally  appropriate  a  right 
of  way  will  not  be  implied  from  a  grant 
evincing  a  design  that  crossings  and  con- 
nections should  be  acquired.  South  Dakota 
Cent.  R.  Co.  v.  Chicago,  etc.,  R.  Co.  [C.  C.  A.] 
141  F.  578.  The  taking  of  land  belonging  to 
another  corporation  by  a  railway '  company 
for  a  park  at  its  terminal  is  not  a  taking  for 
a  public  use.     Within  Va.   Code   1904,   p.   576, 


Great  Falls  Power 
D.    R.    Co.,    104    Va. 


c.  46a,  §  11056,  subd.  52. 
Co.  V.  Great  Falls  &  O. 
416,    52    S.    E.    172. 

20.  Atlanta  &  W.  P.  R.  Co.  v.  Atlanta,  B.  & 
A.  R.  Co.,   124  Ga.   125,  52  S.  E.  320. 

21.  Property  of  a  railroad  company,  not 
in  actual  use  for  railroad  purposes,  but  held 
simply  in  anticipation  of  future  needs,  may 
be  condemned  by  another  railroad  company 
for  railroad  purposes.  Atlanta  &  W.  P.  R. 
Co.  V.  Atlanta,  B.  &  A.  R.  Co.,  124  Ga.  125,  52 
S.  E.  320. 

22.  The  future  needs  of  the  owning  com- 
pany must  yield  to  the  present  lawful  needs 
of  the  condemning  company.  Atlanta  &  W. 
P.  R.  Co.  V.  Atlanta,  B.  &  A.  R.  Co..  124  Ga. 
125.  52  S.  E.  320. 

23.  Where  property  of  a  railroad  company 
has  not  been  used  and  because  of  its  shape 
cannot  be  used  for  yard  purposes,  another 
railroad  may  condemn  a  right  of  way  across 
it  where  it  lies  in  the  only  practicable  route. 
Memphis  &  S.  L.  R.  Co.  v.  Union  R.  Co. 
[Tenn.]    95    S.   W.    1019. 

24.  Under  a  statute  permitting  the  con- 
demnation of  lands  of  a  corporation  not  nec- 
essary for  the  purposes  of  its  franchise,  but 
only  a  right  to  cross  those  that  are  so  neces- 
sary, a  footpath  leading  to  a  ferry,  that  can 
be  changed  without  detriment  to  its  use- 
fulness, cannot  be  deemed  necessary  to  the 
enjoyment  of  the  ferry  franchise.  Philadel- 
phia &  C.  Ferry  Co.  v.  Intercity  Link  R. 
Co.   [N.  J.  Law]   62  A.  184. 

25.  State  V.  Superior  Ct.  of  Spokane  Coun- 
ty. 40  Wash.  389,   82  P.  417. 

26.  A  railroad  company  cannot  condemn 
a  right  of  way  through  the  terminal  grounds 
of  another  road,  where  such  condemnation 
would  render  the  use  of  the  terminal  grounds 
impracticable.  State  v.  Superior  Ct.  of  Spo- 
kane County,  40  T^'ash.  389,  82  P.  417.  T^Hiere 
another  route  can  be  obtained  of  the  same 
length  and  at  only  the  additional  expense  of 
two  bridges,  and  the  terminal  grounds  are 
hardly  sufficient  and  cannot  be  enlarged.  Id. 
In  Virginia,  before  the  land  of  a  corporation 
having  the  power  of  eminent  domain  can  be 
taken    under    the    right    of    eminent    domain 
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Property  exempt  lij  law.-^—ln  Indiana,  the  route  of  a  highway  cannot  be  run 
through  an  inclosure  of  more  than  one  year's  standing,  unless  a  good  way  cannot 
be  otherwise  had  without  departing  from  the  route  petitioned  for.^^  The  Indiana 
statute  providing  the  enjoining  of  the  construction  of  a  railroad  on  any  cemetery 
ground,  protects  not  only  such  part  as  is  occupied  by  graves,  but  all  reasonable  ad- 
ditions, though  not  so  occupied.^"  In  Tennessee  a  railroad  company  has  no  right 
to  condemn  a  right  of  way  through  cemeter}^  lands,  though  unimproved  and  not 
used  for  burial  purposes. ^^  The  provision  in  the  Louisiana  statute  for  the  protec- 
tion of  the  '-'dwelling  house,  yard,  garden  and  other  appurtenances,"  does  not  apply 
to  a  tenement  bought  and  held  m.erely  as  an  investment  and  which  the  owner  has 
never  occupied  as  a  dwelling.^^  XTnder  a  statute  prohibiting  the  running  of  a  rail- 
road line  through  any  outbuilding  of  the  value  of  $300,  without  the  owner's  con- 
sent, the  burden  of  proof  of  such  value  is  on  the  complainant  in  a  suit  to  restrain 
such  action."^  In  Texas  a  railroad  company  cannot  arbitrarily  locate  its  machine 
and  repair  shops,  without  reference  to  damage  to  neighboring  property,  as  it  can 
its  right  of  way,^* 

Statutory  authority  to  petitioner  to  choose  his  own  location^^  mav  be  given.^^ 
8  4.     Viiliat  is  a  "tal-ing"  "injuring,"  or  "damaging"  of  property}'' — Any  di- 


ss 


irre- 


rect  injury  to  or  interference  with  private  property  demands  compensation, 
spective  of  interference  with  the  title  or  actual  encroachment  on  the  land,^®  but  it 
must  be  a  direct  damage  to  the  property  and  not  mere  personal  inconvenience  to  the 
owner.***  The  terms  "taking  or  expropriation"  in  the  Louisiana  statutes  are  equiva- 
lent,*^ and  the  term  "taken,"  in  the  state  constitutions  of  1879  and  1878,  is  used 


by  another  corporation.  Under  Va.  Code 
1904,  p.  576.  c.  46a,  §  llOoe.  subd.  52  (Great 
FaUs  Power  Co.  v.  Great  Falls  &  O.  D.  R. 
Co.,  104  Va.  416,  52  S.  B.  172),  it  must  be 
made  to  appear  (1)  that  a  public  necessity 
or  an  essential  public  convenience  requires 
it;  and  (2)  that  such  land  is  not  essential  to 
the  purposes  of  the  appellant  (Id.). 

27.  State  V.  Superior  Ct.  of  Spokane  Coun- 
ty, 40  Wash.  389,  82  P.  417. 

28.  See  5  C.  L.  1105. 

29.  Burns'  Ann.  St.  1901,  §  6743.  Baker  v. 
Gowland  [Ind.  App.]  76  N.  E.  1027. 

30.  Burns'  Ann.  St.  1901.  §§  470Sd,  4708e, 
4708f.  McCann  v.  Mt.  Gilead  Cemetery 
Trustees   [Ind.]    77  N.  E.   1090. 

31.  In  view  of  the  provisions  of  Shannon's 
Code.  §§  1844,  3053-3058,  6512.  6524,  6772; 
Acts  1885,  p.  245,  c.  135;  Acts  1873,  p.  129,  c. 
94.  Memphis  State  Line  R.  Co.  v.  Forest  Hill 
Cemetery  Co.   [Tenn.]    94  S.  W.  69. 

32.  Civ.  Code,  art.  2637.  Louisiana  &  A. 
R.  Co.  v.  Moseley   [La.]   41   So.   5S5. 

33.  The  evidence  being  conflicting,  held 
that  complainant  had  not  sustained  tlie  bur- 
den of  proof.  Johnson  v.  Philadelphia,  etc.. 
R.  Co.   [Del.]    62  A.   86. 

34.  Under  Const,  art.  1,  §  17,  and  Rev.  St. 
1895,  arts.  4424.  4445.  Rainey  v.  Red  River, 
etc.,  R.  CO.  [Tex.]  14  Tex.  Ct.  Rep.  850,  90  S. 
W.  1096. 

35.  See  5  C.  L.   1106. 

36.  The  selection  of  the  source  and  sys- 
tem, as  well  as  the  location  of  a  dam  for 
•which  land  is  sought  to  be  taken,  to  increase 
its  water  supply,  may  be  conferred  upon  .i 
city.  Such  authority  is  conferred  on  the  city 
of  Rome  by  Acts  1899.  p.  1371,  c.  624,  §§  10, 
11.     City    of    Rome    v.    Whitestown    Water- 


works   Co.,    113    App.    Div.    547,    100    N.    T     S 
3  57. 

37.  See  5  C.  L.  1107. 

38.  Where  a  railroad  company  appropriat- 
ed a  highway  for  its  road  and  constructed 
another  nearer  the  front  of  the  lots  of  an 
abutting  owner,  placing  a  high  embankment 
in  front  of  them,  impeding  ingress  and 
egress,  it  was  liable  for  the  damages.  Const. 
5  242.  Yates  v.  Big  Sandy  R.  Co.  [Ky.]  89 
S.  V^'.  108.  A  railroad  company  is  not  liable 
in  damages  to  a  landowner  for  the  closing  of 
-a  highway  where  another  one  is  substituted 
for  the  one  closed.  Rockafeller  v.  Northern 
Cent.  R.  Co.,  212  Pa.  485,  61  A.   960. 

39.  In  Massachusetts,  one  ■whose  land  Is 
damaged  by  the  taking  of  other  land  for 
'Highway  purposes,  as  authorized  by  St.  1894, 
p.  283,  c.  288,  and  St.  1895,  p.  504,  c.  450  (Whit- 
ney V.  Com.,  190  Mass.  531,  77  N.  E.  516).  may 
recover  damages  therefor  from  the  city  or 
town.  Under  St.  1894,  p.  2S6,  c.  288,  §  5.  pro- 
viding that  all  damages  for  land  taken  for 
a  public  liighway  shall  primarily  be  paid  by 
the  city  or  town    (Id.). 

40.  Damages  cannot  be  recovered  for  per- 
sonal inconvenience  from  the  operation  of 
a  railroad  near  a  residence  in  the  absence 
of  negligence.  Oklahoma  City  &  T.  R.  Co. 
v.  Scarborough  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  506.  95  S.  "^^  1089;  Texas  Short  Line  R. 
Co.  V.  Clifford  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  804,  94  S.  W.  168.  Where  the  damages 
to  land  were  due  to  the  negligent  construc- 
tion of  a  ditch  in  the  higliwaj-,  ■which  was 
not  on  plaintiff's  land,  they  did  not  consti- 
tute a  taking  of  or  an  injury  to  plaintiff's 
private  property  for  which  the  county  was 
liable.  Zavalla  County  v.  Akers  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  176,  91  S.  W.  245. 
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in  the  sense  of  "expropriation/'  that  being  also  its  proper  meaning  in  th-e  legislation 
relative  to  the  exercise  of  the  power  of  eminent  domain.*^  The  revocation  by  a 
city  of  a  privilege  given  to  construct  a  vault  within  a  street,  subject  to  the  f utui'e 
requirement  of  the  space  occupied  for  public  improvements,  was  not  a  taking  of 
the  property  by  the  exercise  of  the  power  of  eminent  domain.*^  An  act  which  at- 
tempts to  make  lawful  a  trespass  by  one  man  on  the  lands  of  another  is  an  unlawful 
taking  of  private  property  for  public  or  private  use  without  just  compensation.'** 
The  construction  and  operation  of  a  city  watenvorks  plant,  in  competition  with  a 
private  plant  operated  under  a  franchise  granted  by  the  city,  is  not  a  taking  of  the 
company's  property  without  due  process  of  law  within  the  meaning  of  the  Federal 
constitution,  nor  without  just  compensation  within  the  meaning  of  the  Mississippi 
constitution.*^  The  condemnation  of  a  right  of  way  across  a  placer  mining  claim, 
for  an  aerial  bucket  line  for  a  mining  corporation,  when  authorized  l^y  the  laws  and 
judicial  decisions  of  a  state,  cannot  be  said  to  be  a  talcing  of  private  property  for 
private  use,  in  defiance  of  the  Federal  constitution.** 

Exercise  of  police  or  taxing  power. ^"^ — The  requirement  of  compensation  im- 
poses no  restriction  on  the  exercise  of  the  police**  or  taxing  power,*^  but  otherwise, 
the  fact  that  a  taking  is  for  public  benefit  does  not  avoid  necessity  of  compensation.^^ 

Changing  uses  of  streanis  and  highways.^^ — The  state  may  improve  navigable 
streams  for  navigation  purposes  without  compensating  a  riparian  owner  for  any 
injury  to  his  right  to  use  the  water  for  irrigation,^-  but  ordinarily  for  the  taking^^ 
or  pollution  of  water^*  or  the  flooding  of  laud,^^  compensation  must  be  made. 


41.  Act  No.  96,  p.  142,  of  1896,  amending 
the  general  expropriation  laws.  Amet  v. 
Texas  &  P.  R.  Co.    [La.]   41  So.   721. 

42.  Amet  v.  Texas  &  P.  R.  Co.  [La.]  41  So. 
721. 

43.  Pabst  Brewing  Co.  v.  Thorley  [C.  C. 
A.]    145    F.    117. 

44.  Sess.  Laws  1903,  p.  233,  c.  112,  giving 
the  public  the  right  to  fish  in .  any  stream 
stocked  at  public  expense,  subject  to  actions 
for  trespass  on  property  along  the  banks, 
so  far  as  it  attempts  to  legalize  such  tres- 
pass, contravenes  Const,  art.  2,  §  15.  Hart- 
man  V.  Treslse  [Colo.]   84  P.  685. 

45.  City  of  Meridian  v.  Farmers'  Loan  & 
Trust   Co.    [C.    C.   A.]    143   F.    67. 

40.  U.  S.  Const.  14th  Amdt.  Strickley  v. 
Highland  Boy  Gold  Min.  Co.,  200  U.  S.  527, 
50   Law.   Ed. . 

47.  See  5  C.  L.  1108. 

48.  Flooding  of  land  which  can  be  pre- 
vented by  raising  the  banks,  interruption 
of  access  to  lands,  and  impairment  of  naviga- 
tion, caused  by  the  erection  of  a  private  dam 
authorized  by  the  legislature  in  the  exercise 
of  its  police  power  of  drainage  of  swamp 
lands,  are  not  such  a  taking  as  requires  com- 
pensation to  afford  due  process  of  law.  Mani- 
gault  V.   Springs,    199    U.   S.   473,   50   Law.    Ed. 

.     The   imposition    on   a  railway   company 

of  the  entire  cost  of  removing  and  rebuild- 
ing a  bridge  and  culvert,  necessary  to  the 
widening  and  deepening  of  the  channel  of  the 
stream  by  drainage  commissioners,  was  not 
such  a  taking  of  private  property  as  requires 
compensation,  under  Illinois  Farm  Drainage 
Act  of  July   1,   1885    (Chicago,   etc.,   R.   Co.   v. 

People,    200   U.   S.    561,   50   Law.   Ed. ),   but 

the  expense  of  removing  the  soil  attendant 
upon  such  widening  and  deepening  could  not 
be  imposed  on  the  company  without  com- 
pensation (Id.). 


49.  The  liens  of  separate  tax  bills  against 
separate  tracts  of  land  for  the  improvement 
of  a  street  on  which  they  front  are  separate 
and  distinct  and  one  may  be  released  with- 
out affecting  the  others.  Ross  v.  Gates,  117 
Mo.  App.  237,  93  S.  W.  856.  An  act  authoriz- 
ing an  order  for  the  inspection  of  a  person's 
books  by  a  county  assessor  to  determine 
whetlier  all  property  has  been  returned  for 
taxation.  Acts  1901,  p.  100,  c.  71;  Const.  U. 
S.  Amd.  5.  Washington  Nat.  Bank  v.  Daily 
[Ind.]    77  N.  E.   53. 

50.  Where  private  rights  are  invaded  by 
legislative  authority  in  tlie  interests  of  the 
general  public,  there  is  a  taking  or  dam- 
aging for  public  use,  within  tlie  meaning  of 
the  constitution,  entitling  the  injured  party 
to  compensation,  except  perliaps  wliere  an 
exercise  of  the  police  power  is  involved.  Va- 
cation of  street  causing  special  injury  to  lot 
owner.  Vanderburgli  v.  Minneapolis  [Minn.] 
108    N.    W.    480. 

51.  See    5    C.    L.    1109. 

53.  Bigham  Bros.  v.  Port  Arthur  Canal 
&  Dock  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
440,  91  S.  W.  848.  Interruption  of  access 
to  lands  and  impairment  of  navigation,  caus- 
ed by  the  erection  of  a  private  dam  across 
a  navigable  stream,  autliorized  by  the  legis- 
lature in  the  exercise  of  its  police  power  of 
drainage,  is  not  such  a  "taking"  as  requires 
compensation.  Manigault  v.  Springs,  199  U. 
S.  473,  50  Law.  Ed. . 

53.  Where  it  was  sought  to  condemn  a 
water  power  by  raising  a  dam  across  a  river, 
the  fact  that  riparian  owners  were  owners 
in  severalty  and  no  one  of  tliem  owned  land 
on  both  sides  of  tlie  stream  was  no  defense 
to  the  city's  liability  for  compensation. 
Rankin  v.  Harrisonburg,  104  Va.  524,  52  S. 
B.  555. 

54.  Making   a   stream   a   part   of   the   open 
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AVlion  a  private  right  of  way  is  enlarged  into  a  public  road  by  the  joint  action  of 
the  fee  owner  and  the  public  authorities,  neither  the  easement  nor  right  of  way  is 
destroyed  or  injured  and  no  right  of  compensation  accrues.^® 

Establishment  or  vacation  of  streets.^'' — AMiile  there  is  no  constitutional  obliga- 
tion to  pay  damages  resulting  from  vacating  a  street/*  it  is  within  the  power  of  the 
legislature  to  impose  such  burden  on  the  commonvrealth  or  its  agents  by  statute."'' 
Where,  by  the  vacation  of  a  street,  a  lot  owner  suffers  an  injury  special  and  peculiar 
to  his  property,  not  common  to  the  public  at  large,  he  is  entitled  to  compensation,"'^ 
but  no  recovery  can  be  had  where  the  damage  is  not  special  and  peculiar.®^ 

Esiablisliment  or  change  of  street  grade.^^ — At  common  law,  municipal  cor- 
porations were  not  liable  to  one  whose  land -was  not  taken  for  damages  resulting 
from  a  change  of  street  grade,  although  he  had  made  improvements  according  to 
a  former  grade,''^  and  such  common  law  remains  in  force  in  Virginia,  except  when 
changed  bv  the  constitution  or  statutes,"*  but  such  liability  is  now  ordinarily  im- 
posed by  statute  where  an  established  grade  is  changed,"^  though  usually  not  for 


sewer  system  of  a  city  by  discharging  its 
sewage  tlierein.  Carpenter  v.  Lancaster,  212 
Pa.   581,   61  A.   1113. 

55.  Wliere  tliere  is  a  practical  destruction 
or  material  impairment  of  tlie  value  of  one's 
lands  by  flooding  consequent  upon  tlie  con- 
struction of  a  private  dam,  autliorized  by 
the  legislature  to  subserve  drainage  pur- 
poses, tliere  is  a  taking  which  demands  com- 
pensation   (Manigault    v.    Springs,    199    U.    S. 

473,   50  Law.   Ed. ),  but   if  the   flooding  is 

of  minor  extent  and  can  be  prevented  by 
raising  the  banks,  there  is  no  such  taking 
(Id.).  Where  land  is  carried  away  by  water 
from  an  underground  stream  tapped  in  the 
construction  of  a  tunnel  under  a  street,  the 
damage  is  an  infringement  and  taking  of 
property  within  the  meaning  of  the  con- 
stitution. Farnandis  v.  Great  Northern  R. 
Co.,  41  V\'ash.  486.  84  P.  18.  Where  the  erec- 
tion of  a  dam  for  a  municipal  water  power 
would  throw  water  back  over  the  lands  of 
riparian  owners,  flood  the  river  banks,  in- 
crease the  volume  of  water,  destroy  a  ford, 
render  lands  more  liable  to  overflow,  and 
alter  the  natural  flow  and  condition  of  the 
stream,  such  facts  were  sufficient  to  entitle 
owners  to  compensation.  Rankin  v.  Harri- 
sonburg, 101  Va.  524,  52  S.  E.  555. 

56.  Clavton  v.  Gilmer  County  Ct.,  58  W. 
Va.   253,    52    S.    E.    103. 

57.  See  5  C.  L.  1109. 

58.  Penrose  Ferry  Ave.,  27  Pa.  Super.  Ct. 
341. 

59.  Damages  for  the  vacation  of  streets 
in  Philadelphia  were  grafted  into  the  general 
system  of  road  damages  by  Act  Apr.  21. 
1858  P  L.  385,  §  6.  Penrose  Ferry  Ave.,  27 
Pa.  Super.  Ct.  341.  Act  May  16,  1891  (P. 
L.  75),  contains  no  express  or  implied  grant 
to  property  owners  of  right  to  damages  for 
vacating  a  highway.  Howell  v.  Morrisville 
Borough,    212   Pa.    349,   61  A.   932. 

60.  Plaintiff's  property  was  left  fronting  a 
cul-de-sac  or  blind  alley,  cutting  off  his 
ingress  and  egress  in  one  direction.  Van- 
derburgh V.  Minneapolis  [Minn.]  108  N.  W. 
480. 

61.  Neighboring  property  owners,  obliged 
by  the  discontinuance  of  a  street  where  it 
crosses    a    railroad    to    go    around    by    a    new 


street  and  over  a  bridge  to  cross,  suffer  no 
damage  for  which  they  can  recover.  Hyde  v. 
Fall   River,   189   Mass.  439,   75  N.   E.   953. 

62.  See  5  C.  L.   1110. 

63.  Swift  &  Co.  V.  Newport  News  [Va.]  52 
S.  E.  821.  In  Oregon  a  change  or  alteration 
of  the  grade  of  a  street  may  be  made  by 
lawful  authority  without  liability  to  abut- 
ting property  owners  for  consequenljal  dam- 
ages. Mead  v.  Portland,  200  U.  S.  148,  50 
Law.    Ed.  1 . 

64.  The  previous  constitution  (art,  1,  § 
8;  art.  5,  §  14)  provided  only  for  compensa- 
tion for  property  "taken,"  but  under  the 
present  Const,  art.  1,  §  6;  art.  4,  §  58  (Va. 
Code  1904,  pp.  ccix,  ccxxii),  prohibiting  the 
"taking"  or  "damaging"  of  property  with- 
out compensation,  an  action  may  be  had  for 
such  damage.  Swift  &  Co.  v.  Newport  News 
[Va.]  52  S.  E.  821.  A  city,  after  the  adoption 
of  the  present  constitution,  could  not  carry 
out  proceedings  to  change  a  street  grade  be- 
gun under  the  prior  constitution  without 
making   compensation    for   damages.     Id. 

65.  Since  the  adoption  of  the  constitution 
of  1877,  a  municipal  corporation  is  liable  to 
property  owners  for  consequential  damages 
from  raising  the  grade  of  a  street,  destroying 
or  impairing  his  ingress  and  egress.  City 
of  East  Rome  v.  Lloyd,  124  Ga.  852,  53  S.  E. 
103,  citing  City  of  Atlanta  v.  Green,  67  Ga. 
386.  If  a  city  grades  its  streets  to  make 
them  more  useful  to  the  public,  and  private 
property  is  damaged  thereby,  the  owner  is 
entitled  to  an  action  against  the  city.  At- 
lantic &  B.  R.  Co.  v.  McKnight,  125  Ga.  328, 
54  S.  E.  148.  When  a  raiUvay  company  lo- 
cates its  road  along  a  public  street  and 
changes  the  grade,  it  is  liable  to  an  abutting 
owner  for  damages  resulting  therefrom,  al- 
though done  with  the  consent  of  the  mu- 
nicipality, it  not  appearing  to  be  a  part  of 
a  general  plan  of  the  municipality  in  grad- 
ing streets.  Id.,  distinguishing  Soutli  Caro- 
lina R.  Co.  V.  Steiner,  44  Ga.  546,  and  Camp- 
bell V.  Metropolitan  St.  P^  Co.,  82  Ga.  320, 
9  S.  B.  1078,  from  Austin  v.  Terminal  Ry.  Co.. 
108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A.  755,  and 
Ga.  R.  Co.  V.  Maddox,  116  Ga.  64.  42  S.  E. 
315.  Where  the  grading  of  a  street  has 
the  effect  of  damaging  the  property  of  an 
abutting  owner,   he  is   entitled  to  compensa- 
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damages  resulting  from  establishing  grade  and  conforming  streets  thereto.^^  Where 
a  lot  owner  built  houses  to  conform  to  an  incorrect  grade  given  by  the  city  engineer 
and  the  city  caused  the  street  to  be  lowered  to  the  correct  grade,  there  was  no  change 
of  grade  for  which  the  city  was  liable  in  damages.*'^  Where  an  owner  erects  a  build- 
ing upon  a  street  line  after  the  establishment  of  a  change  of  grade  therein,  he  is 
not  entitled  to  damages  for  such  change."^  In  proceedings  to  take  land  for  street 
purposes,  an  oA^mer  of  land  on  an  intersecting  street,  affected  by  grade  changes 
thereof  and  not  by  the  grade  of  the  new  street,  is  not  entitled  to  damages  for  such 
changes,®*  and  an  owner  who  changes  the  position  of  his  building  to  meet  the 
change  of  grade  in  such  intersecting  street  has  no  claim  for  damages  therefor,  re- 
gardless of  the  motives  which  induced  the  change  of  the  building.''°  One  whose 
land  is  not  taken  for  the  abolition  of  a  grade  crossing,  but  in  front  of  whose  house, 
only  forty  feet  distant,  a  street  nearly  fifteen,  feet  high  is  built,  can  recover  the 
damages  sustained.''^  Where  the  grade  of  a  street  is  altered  by  the  grant  of  a  loca- 
tion of  a  street  railway,  it  is  not  altered  "for  the*  purpose  of  repairing  such  way," 
A\ithin  the  meaning  of  the  statute  requiring  compensation  therefor.'^^ 

Railroads  or  other  vjays  or  structures  on  city  streets.''^ — Where  deeds  describe 
property  conveyed  as  parts  of  a  platted  tract  and  refer  to  streets  thereon,  the  grantee? 
acquire  a  right  of  passage  over  such  streets  and  are  eptitled  to  damages  wherever 
any  part  thereof  is  condem,ned  for  a  use  which  interferes  with  such  right  of  pas- 
sage.^* Although  a  railroad  company  can  cross  any  highway  outside  of  cities  and 
villages  without  further  condition  than  that  it  shall  not  unnecessarily  impair  the 
'Usefulness  of  the  highway,''^  yet  it  cannot  construct  its  railroad  upon  or  across  a 
city  or  village  street  without  the  consent  of  such  municipality,'^^  and  under  peculiar 
cjiarter  provisions  the  municipality  has  been  held  entitled  to  damages."  The  lo- 
cation of  a  railway  on  any  public  way  is  an  additional  servitude  entitling  abutting 
owners  to  damages,'^^  and  also,  the  owner  having  a  vested  right  in  the  easements  of 


tion.     Graden  v.  ParkviUe,  114  Mo.  App.   527, 
90   S.  W.   115. 

GO.  The  right  of  a  borough  to  change  the 
proper  grades  of  unopened  streets  and  the 
actual  grades  of  those  which  have  been  im- 
proved cannot  he  questioned,  property  own- 
ers being  entitled  to  have  the  resulting  dam- 
ages ascertained  in  the  manner  provided  by 
law.  Robinson  v.  Norwood  Borough,  27  Pa. 
Super.  Ct.  481.  The  fact  that  a  street  has 
been  open  and  used  for  many  years,  and 
property  owners  have  built  thereon  with 
reference  to  the  natural  grade,  does  not  af- 
ford ground  for  recovery  of  damages  because 
of  a  subsequent  change  to  an  established 
grade  where  it  appears  that  the  change  was 
a  reasonable  one.  Taber  v.  Bowling  Green, 
7  Ohio  C.  C.  (N.  S.)  385.  The  presentation 
of  a  claim  for  damages  on  account  of  a 
change  of  grade,  as  required  by  section  2315 
as  it  stood  at  the  time  the  improvement  in 
this  case  was  made,  is  a  prerequisite  to  the 
right  to  recover  damages  because  of  such 
change.     Id. 

67.  Moore    v.    Lancaster,    212    Pa.    642,    62 

A.  10«. 

68,  69,  70.  In  re  West  Farms  Road,  47 
Misc.   216,   95  N.  Y.  S.   894. 

71.  Under  Rev.  Laws  1902,  c.  Ill,  §  153. 
Hyde    v.    Fall    River,    189    Mass.    439,    75    N. 

B.  953. 

72.  Rev.  Laws  c.  51,  §  15.  Laroe  v.  North- 
ampton St.  R.  Co.,  189  Mass.  254,  75  N.  E. 
255. 


See  5  C.  L.  1110. 

United  States  v.  Certain  Lands,  140  F. 


463. 

75.  Any  railroad  company  incorporated 
under  Rev.  St.  ch.  114.  City  of  Chicago  v. 
Chicago  Terminal  Transfer  R.  Co.,  121  111. 
App.    197. 

76.  City  of  Chicago  v.  Chicago  Terminal 
Transfer  R.  Co.,  121  111.  App.  197.  Such  mu- 
nicipal grants  of  privileges  in  the  streets  are 
strictly  construed  and  all  doubts  are  to  be 
resolved  against  the  grantee.  Id.  They  may 
be  made  conditional.  Id.  A  power  to  cross 
a  street  with  "one  or  more  railroa.d  tracks" 
construed  not  to  be  continuing  but  as  ex- 
hausted by  the  construction  of  a  single  track. 
Id. 

77.  Under  the  provisions  of  its  charter  in 
force  in  1901,  the  city  of  South  Omaha  was 
entitled  to  at  least  nominal  damages  for  the 
condemnation  of  a  railroad  right  of  way  over 
portions  of  its  streets  and  alleys.  Under 
that  charter  the  fee  of  the  streets  was  in 
the  city  with  the  right  on  vacating  them  to 
be  paid  by  the  abutters  for  the  land  revert- 
ing to  them.  It  was  held  this  constituted  a 
valuable  right  in  the  city.  City  of  South 
Omaha  v.  Omaha  Bridge  &  Terminal  R.  Co. 
[Neb.]    107   N.   W.   988. 

78.  De  Lucca  v.  North  Little  Rock,  142 
F.  597.  St.  1894.  p.  764,  c.  548,  §§  S,  9.  Pea- 
body  V.  Boston  Fl.  R.  Co.,  191  Mass.  513,  78 
N.  J}.  392.  Affidavit  that  the  construction 
of  the  railroad   in  the  street   would   increase 
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light  and  air,  for  interference  therevatli.'^^  The  reverse  is  ordinarily  true  of  an  or- 
dinary street  passenger  railway,**"  or  of  telephone  polos  and  wires.®^  "Where  "dam- 
ages" are  allowable  to  abutters  on  a  street  taken  for  a  street  railway,  they 
must  be  actually  damaged  in  some  special  way.^^^  Where  an  electric  street 
railway  was  organized  under  the  railroad  law  instead  of  the  street  railroad 
act  to  operate  through  several  counties  and  to  transport  passengers,  baggage, 
mails,  express,  and  milk,  it  was  a  commercial  railroad  and  constituted  an  additional 
servitude  upon  the  fee  of  the  property  owner  to  the  center  of  the  street.^-  A 
reservation  of  "wharves  and  wharfing  privileges"  in  the  dedication  of  an  addition 
to  a  city  does  not  include  the  right  to  appropriate  a  street  for  wharfage  purposes 
without  compensation.^^  The  construction  of  a  viaduct  the  whole  width  of  a  street 
is  not  an  additional  servitude.^*  Structures  below  the  surface  do  not  ordinarily 
impose  an  additional  servitude,^^  but  walls  and  embankments  above  the  street  level 
do.«« 

Use  of  rural  highways  for  purposes  other  than  general  public  travel.^"' — The 
construction  and  operation  of  a  telegraph  and  telephone  line  upon  a  rural  higliAvay, 
not  being  a  highway  use  within  the  purpose  of  the  original  dedication,  constitutes 
an  additional  servitude  upon  the  fee  of  the  abutting  owner  for  which  he  is  entitled 
to  compensation,^^  and  the  Federal  statutes  authorizing  the  construction  of  telegraph 


the  values  of  abutting  property,  properly 
excluded  as  irrelevant  and  immaterial.  At- 
lanta, ^W.  &  P.  R.  Co.  V.  Atlanta,  B.  &  A.  R.  Co., 
125  Ga.  529,  54  S.  E.  736.  An  owner  of  a  lot 
■which  is  depreciated  in  value  by  the  opera- 
tion of  a  railroad  in  the  street  is  entitled  to 
damages.  Under  Const,  art.  1,  §  17,  prohibit- 
ing the  taking  of  property  for  public  use 
without  compensation.  .Grossman  v.  Hous- 
ton, etc.,  R.  Co.  [Tex.]  15  Tex.  Ct.  Rep.  572, 
92  S.  W.  836.  The  construction  and  opera- 
tion of  a  railroad  in  tlie  streets  is  an  ad- 
ditional burden  for  which  compensation  must 
be  made.  Abbott  v.  Milwaukee  Light,  Heat 
&  Traction  Co.,  126  WMs.  634.  106  N.  W.  523. 
Where  tlie  reconstruction  of  a  railroad  oc- 
cupying a  street  impairs  an  abutting  proper- 
ty owner's  right  of  access,  he  may  recover 
under  a  statute  authorizing  recovery  for 
damages.  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Greer  [Ark.]  96  S.  JV.  129.  The  construction 
of  an  ordinary  steam  passenger  and  freight 
railroad  upon  the  streets  of  a  city  constitutes 
an  additional  servitiide  and  abutting  property 
owners  are  entitled  to  compensation  for  dam- 
ages resulting  to  their  property.  Frazier  v. 
East  T'enn.  Tel.  Co.,  115  Tenn.  416,  90  S.  W. 
620.  The  construction  and  operation  of  a 
railroad  in  a  public  gtreet  is  &.  physical  in- 
vasion of  an  abutting  owner's  easement  of 
access,  and  is  a  damage  to  his  property  for 
which  compensation  must  be  made.  Atlantic 
&  B.  R.  Co.  V.  McKnight,  125  Ga.  328,  54  S.  B. 
148. 

79.  Owner  protected  against  such  inter- 
ference where  the  railroad  company  sub- 
stituted an  elevated  structure  for  its  partly 
depressed  roadbed,  though  the  elevated 
structure  did  not  extend  beyond  the  lines  of 
the  former  depressed  roadbed.  Rose  v.  New 
York  &  H.  R.  Co.,  108  App.  Div.  206,  95  N.  T. 
S.  711.  Impairment  of  easements  of  air, 
light,  and  access  in  a  street  is  actionable  if 
the  abutter's  fee  is  injured,  thougii  the  rental 
value  is  not  diminished.  Niewenlious  v. 
Manhattan  R.  Co..  98  X.  Y.   S.  501.     The  run- 


ning of  trains  below  the  surface  of  a  street 
does  not  interfere  with  easements  of  light 
and  air  and  access  but  the  running  of  them 
on  an  elevated  structure  is  a  taking  of  such 
easements  for  which  compensation  is  requir- 
ed. Caldwell  v.  New  York  &  H.  R.  Co.,  97 
N.  Y.   S.   588. 

80.  Frazier  v.  East  Tenn.  Tel.  Co.,  115 
Tenn.  416,  90  S.  W.  620;  De  Lucca  v.  North 
Little  Rock,  142  F.  597;  Parsons  v.  Water- 
ville  &  O.  St.  R.  Co.    [Me.]   63  A.  728. 

81,  Frazier  v.  East  Tenn.  Tel.  Co., 
115  Tenn.  416,  90  S.  W.  620.  See  4  Mich.  L. 
R.     558.  » 

Sla.  Birmingham  R..  Light  &  Power  Co.  v. 
Oden    [Ala.]    41   So.    129. 

82.  V^'ilder  v.  Aurora,  DeKalb  &  R.  Elec. 
Traction    Co.,    216    111.   493,    75   N.   E.    194. 

83.  Mead  v.  Portland,  200  U.  S.  148,  50 
Law.  Ed. . 

84.  De  Lucca  v.  North  Little  Rock,  142 
F.  597.  Though  the  fee  of  streets  is  in  the 
abutting  owners,  the  public  having  only  an 
easement  therein.     Id. 

85,  A  •o'ater  company  can  lay  pipes  in  a 
public  street  without  paying  compensation  to 
any  one.  Jayne  v.  Cortland  V^^aterworks  Co., 
107   App.    Div.    517,    95    N.   Y.    S.    227. 

86,  The  construction  of  bridge  approaches 
so  high  above  the  street  level  that  access  to 
an  adjoining  lot  by  driving  is  entirely  cut 
off.  and  persons  on  foot  must  descend  a 
flight  of  steps,  is  a  taking  of  the  property  of 
the  owner.  Ranson  v.  Sault  Ste.  Marie 
[Mich.]  13  Det.  Leg.  N.  113,  107  N.  W.  439. 
Where  a  stone  embankment  in  a  street  on 
which  a  railroad  was  constructed,  was  in- 
creased in  height  as  authorized  by  Laws 
1892,  p.  694,  c.  339,  thereby  causing  damages 
to  plaintiff's  premises  exceeding  her  previous 
damages,  such  change  was  a  taking  of  plain- 
tiff's property  entitling  her  to  damages.  W^al- 
lach  V.  New  York  &  H.  R.  Co.,  97  N.  Y.  S. 
717. 

87,  See  5  C.  L.  1111. 

s's,     Cosgriff   V.    Tri-State    Tel.    &    Tel.    Co. 


1290 


EMINENT  DOMAIN  §  5. 


Cur.  Law. 


lines  along  ''post  roads,"  under  certain  conditions,  do  not  aflPoct  the  ]ando^\^:ler's 
right  to  compensation.^^ 

Additional  servitudes  on  railway s.^'^ — "\AT^iere  a  telephone  line  crossed  a  rail- 
road, but  the  poles  were  not  on  the  right  of  way  and  the  wire  Avas  five  feet  above  the 
telegraph  wires  beside  the  track,  the  obstruction  was  not  sufficient  to  justify  the 
cutting  o£  the  telephone  wire,  even  though  erected  without  consent  of  the  railroad 
company  and  without  condemnation  proceedings."^ 

§  5.  Conditions  precedent  to  the  exercise  of  the  power;  location  of  route.^'- 
— Condemnation  proceedings  are  purely  statutory  and  every  condition  prerequisite  to 
the  exercise  of  the  right  must  be  strictly  pursued.®^  Whether  or  not  an  offer 
to  purchase  is  a  necessary  condition  precedent  to  condemnation  is  purely  a  statu- 
tory question.®*  Such  an  attempt  may  be  shown  by  oral  evidence  or  by  facts  and ' 
circumstances."'^  The  right  to  take  possession  is  frequently  dependent  on  payment 
or  security  for  payment.""'  For  certain  projects"^  it  is  made  necessary  that  a  route 
or  location  be  adopted"^  showing  plan  or  profile  or  both""  within  which  the  lands  to 
be  taken  must  falP  at  least  substantially,^  but  immediate  completion  of  all  the  pro- 
posed works  is  not  necessary  to  hold  the  location.^  A  location  on  inalienable  pub- 
lic land  is  naught  and  can  support  no  taking  of  any  lands.*     A  railroad  company 


93. 

[Del.] 

[C.  C. 

94. 


[N.  D.]  107  N.  W.  525.  Contra,  see  Hobbs  v. 
Long  Distance  Tel.  &  T.  Co.  [Ala.]  41  So. 
1003. 

89.  Rev.  St.  U.  S.  §§  5263-5268  [U.  S.  Comp. 
St.  1901,  pp.  3579-3581].  Cosgriff  v.  Tri-State 
Tel.   &  T.   Co.    [N.  D.]    107  N.   W.    525. 

90.  See  5  C.  L.  1112. 

91.  McGowan  v.   State   [Ala.]   40  So.   142. 

92.  See  5  C.  L.'1112. 
Johnson    v.    Philadelphia,    etc.,    R.    Co. 
62  A.  86;  Broadmoor  Land  Co.  v.  Curr 
A.]   142  F.  421. 
City    of    Puyallup    [Wash.]    86    P.    215. 

Under  Civ.  Code  S.  D.,  §  488,  an  effort  to 
make  an  agreement  is  a  condition  precedent 
to  the  condemnation  of  a  raflroad  right  of 
way  by  one  company  over  the  track  of  an- 
other. "  South  Dakota  Cent.  R.  Co.  v.  Chicago- 
etc,  R.  Co.  [C.  C.  A.]  141  F.  578.  Held  neces- 
sary on  part  of  city  which  has  power  in 
"same  way  as  by  railroads."  City  of  Dur- 
ham v.  Rigsbee   [N.   C]    53   S.   E.   531. 

95.  Southern  111.  &  M.  Bridge  Co.  v.  Stone, 
194   Mo.    175,    92   S.   W.   475. 

96.  See  post,   §  22. 

97.  Railroad  Law  (Laws  1890,  p.  1084,  c. 
565,  §  6,  as  amended  by  Laws  1892,  p.  1384,  c. 
676),  requiring  the  filing  of  a  map  and  pro- 
file, does  not  apply  to  a  proceeding  under 
Laws  1890,  p.  1086,  c.  565,  §  7,  as  amended  by 
Laws  1905,  p.  2056,  c.  727,  for  taking  land  for 
terminal  facilities,  where  there  is  no  change 
of  route  or  new  one  laid  out.  New  York, 
etc.,  R.  Co.  V.  Ernst,  100  N.  Y.  S.  175.  Boom 
companies.  Under  Ballinger's  Ann.'  Codes  & 
St.  §§  4378-1394.  Nicomen  Boom  Co.  v.  North 
Shore  Boom  &  Driving  Co.,  40  Wash.  315,  82 
P.   412. 

98.  Where  the  location  of  the  line  of  a 
railroad  was  made  at  a  meeting  of  the  trus- 
tees outside  of  Washington,  the  i-nstitution 
of  condemnation  proceedings  within  the 
state  was  a  sufficient  adoption  of  the  line 
within  the  state  to  enable  the  company  to 
condemn  lands  therein.  State  v.  Superior  Ct. 
[Wash.]    87   P.   40. 

99.  Rev.  St.  1899,  §  1056,  requiring  a  rail- 
road   company   to    file    a    profile    map    in    the 


county  clerk's  office  of  its  proposed  route  be- 
fore beginning  its  construction  is  not  sat- 
isfied by  map  of  a  section  of  the  route.  Kan- 
sas City  Interurban  R.  Co.  v.  Davis,  197  Mo. 
669,    95    S.    W.    881. 

1.  A  resolution  of  the  board  of  directors 
for  the  condemnation  of  a  40-foot  strip  of 
land  for  a  railroad  right  of  way,  required  by 
22  Del.  Laws,  p.  794,  c.  394,  §  82,  was  in- 
sufficient to  sustain  a  report  of  the  commis- 
sioners of  damages  for  tlie  taking  of  de- 
fendant's land  to  the  width  of  42  2-10  feet 
in  the  widest  part.  Johnson  v.  Philadelphia, 
etc.,  R.  Co.   [Del.]   62  A.  86. 

2.  Where  the  cliarter  of  a  railroad  com- 
pany states  its  purpose  to  be  to  construct  a 
railroad  upon  a  designated  route,  its  right 
to  condemn  lands  is  limited  to  the  route  sub- 
stantially as  designated.  Boca  &  L.  R.  Co. 
V.  Sierra  Valleys  R.  Co.  [Cal.  App.]  84  P. 
298.  A  railroad  corporation  cannot  condemn 
a  crossmg  at  a  point  fifteen  miles  beyond 
the  terminals  as  designated  in  its  articles  of 
incorporation.  Id.  But  under  the  descrip- 
tion of  its  route,  filed  under  Civ.  Code,  §  291, 
a  railroad  company  was  held  entitled  to  con- 
demn a  crossing  %  of  a  mile  east  of  a  town 
on  its  route.  Id.  A  railroad  company  by 
stating,  under  Civ.  Code,  §  291,  subd.  2,  where 
one  branch  was  to  run,  could  not  condemn  a 
crossing  6)a  a  different  branch  from  that 
described.      Id. 

3.  Where  a  boom  company  filed  a  plat  or 
survey  of  the  lands  proposed  to  be  appropri- 
ated for  its  use,  as  required  by  statute,  it  was- 
required  to  construct  its  works  upon  such 
portion  only  as  it  required  for  immediate  use 
and  could  retain  the  rest  as  against  another 
company,  for  its  future  use.  1  Ballinger's 
Ann.  Codes  &  St.  §§  4378-4394.  Nicomen 
Boom  Co.  V.  North  Shore  Boom  &  Driving  Co., 
40  Wash.  315,  82  P.  412. 

4.  The  location  of  a  railroad  right  of  way 
upon  lands  of  the  state  which,  from  con- 
siderations of  public  policy,  it  cannot  ac- 
quire either  by  consent  or  condemnation  does 
not  invest  it  with  tlie  riglit  to  condemn 
otlier  lands  covered  by  such  location.     Sham- 
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can  only  condemn  land  for  the  specific  road  called  for  by  its  charter^  or  franchise, 
but  the  franchise  need  not  be  first  procured^  if  a  bona  fide  effort  to  do  so  is  on  foot.^ 
It  is  not  necessary  that  the  power  plant  of  an  electric  railway  be  near  the  line.^ 
AVhere  boom  companies  are  required  by  law  to  file  maps  of  location  showing  the 
shorelines  and  territory  proposed  to  be  nsed  for  booming  purposes,  they  acquire  by 
such  filing  rights  analogous  to  those  acquired  by  railroads  upon  the  filing  of  their 
locations^  and  may  prevent  other  companies,  by  injunction,  from  afterwards  adopt- 
ing and  using  conflicting  locations.^"  Mere  temporary  nonuser  of  a  portion  of  the 
territory  so  located  is  not  an  abandonment  thereof,^^  a  company  being  required  only 
to  construct  its  works  over  such  portion  of  the  territory  as  is  necessary  for  the 
existing  demands  of  its  business  and  may  use  the  balance  of  the  territory  for  an  ex- 
tension of  its  works  when  required. ^^  A  statute  providing  that  a  one-year  cesser  of 
use  of  property  acquired  by  a  boom  company  by  eminent  domain  shall  vest  title 
in  the  original  owner  does  not  apply  to  property  acquired  by  purchase,^"  nor  to  lands 
acquired  for  future  needs  but  which  has  never  been  used  for  booming  purposes.^* 
§  8.  Measure  and  sufficiency  of  compensation.^^ — As  a  general  rule  the  proper 
measure  of  damages  as  to  property  actually  taken  is  the  fair  cash  market  value  of 
such  property  at  the  time  of  taking,^®  with  interest  to  the  time  of  the  award,^'^  ir- 


berg  V.  New  Jersey  Shore  Line  R.  Co.   [N.  J. 
Err.   &  App.]    64  A.   114. 

5.  Kansas  City  Interurban  R.  Co.  v.  Davis, 
197  Mo.  669,  95  S.  W.  881.  Cannot  abandon  a 
part  of  tlie  chartered  route,  notwithstanding 
Rev.  St.  1899,  §  1161,  providing  that  in  case 
of  forfeiture  for  noncompletion  wltliin  the 
statutory  period,  it  may  operate  the  portion 
finished.  Id.  Hence  where  the  charter  au- 
thorizes a  line  from  Kansas  City  to  Lees 
Summit,  the  company  cannot  condemn  a 
route  to  Swope  Park,  though  on  the  charter- 
ed line,  where  the  record  shows  an  intention 
to  stop  there.     Id. 

6.  The  fact  that  land  sought  to  be  con- 
demned for  a  terminal  for  a  rapid  transit 
railway  was  not  mentioned  in  the  franchise 
granted  and  the  plan  of  route  and  terminals, 
did  not  necessarily  prevent  its  condemna- 
tion, such  land  being  necessary,  and  such 
railways  being  authorized  to  acquire  such 
real  estate.  Under  Laws  1891,  p.  14,  c.  4,  § 
23,  in  cities  of  over  1,000,000  inhabitants. 
Hudson  &  M.  R.  Co.  v.  Wendel,  98  N.  Y.  S. 
341.  A  railroad  company  need  not  secure  a 
franchise  frorh  a  municipality  before  ex- 
ercising the  right  of  eminent  domain  with- 
in its  limits  (Memphis  &  S.  L.  R.  Co.  v.  Union 
R.  Co.  [Tenn.]  95  S.  W.  1019),  and  if  a  con- 
dition precedent  a  landowner  could  not  raise 
the  objection   (Id.) 

7.  It  is  not  necessary  that  an  electric 
street  railway  corporation  to  connect  two 
cities  shall  have  secured  its  franchises  and 
entire  right  of  way  to  entitle  it  to  condemn 
land  for  a  public  purpose.  State  v.  Centralia- 
Chchalis  Electric  R.  &  Power  Co.,  42  Wash. 
632,  85  P.  344.  It  is  sufficient  that  it  has 
obtained  most  of  its  right  of  way,  is  nego- 
tiating for  the  franchises  which  are  prac- 
tically agreed  upon,  that  it  is  proceeding 
diligently  and  there  is  nothing  shown  to 
prevent   its  success.      Id. 

8.  Under  a  statute  authorizing  the  appro- 
priation of  property  by  an  electric  railway 
company  for  any  corporate  purpose,  with  no 
limitation  as  to  location,  land  may  be  con- 
demned for  power  purposes,  however  distant 


from  the  railway.  Laws  1903,  p.  366,  c.  175, 
§  2.  State  V.  Centralia-Chehalis  Blec.  R.  & 
Power    Co.,    42     Wash.     632,     85     P.     344. 

9,  10,  11,  12,  13,  14.  That  a  boom  company 
acquired  a  practical  monopoly  of  the  boom 
business  on  a  river  did  not  justify  interfer- 
ence with  its  location  by  another  company 
where  the  extent  of  the  river  would  not  per- 
mit the  operation  of  more  than  one  boom 
company  thereon.  Nicomen  Boom  Co.  v.  North 
Shore  Boom  &  Driving  Co.,  40  Wash.  315,  82 
P.  412.  Diligence  in  construction  depends 
upon  circumstances.  Plaintiff  held  not  guilty 
of  lack  of  diligence.     Id. 

15.  See   5   C.   L.   1113. 

16.  Chicago,  B.  &  D.  R.  Co.  v.  Kelly,  221 
111.  498.  77  N.  E.  916;  Swift  &  Co.  v.  Newport - 
News  [Va.]  52  S.  E.  821;  Brown  v.  Weaver  Pow- 
er Co.,  140  N.  C.  333,  52  S.  E.  954.  The  constitu- 
tion and  the  law  require  that  the  property 
owner  sliall  receive  such  compensation  that 
he  will  be  as  well  off  after  the  taking  as  he 
was  before.  Sanitary  Dist.  v.  Pittsburgh, 
etc.,  R.  Co.,  216  111.  575,  75  N.  E.  248.  Where 
lands  proposed  to  be  taken  have  a  market 
value,  such  value  is  the  standard  of  just  com- 
pensation. Id.  Land  forming  a  portion  of 
a  freight  terminal  of  a  railway  station  has 
no  market  value,  and  the  market  value  of 
other  property  is  no  criterion  of  compensa- 
tion for  condemning  it.  Id.  Instruction  held 
to  state  the  measure  of  damages  sufficiently. 
Consolidated  Traction  Co.  v.  Jordan,  36  Ind. 
App.  156,  75  N.  E.  301.  An  instruction  held 
to  make  clear  that  the  fair  market  value  of 
the  property  at  the  time  of  taking  should 
be  made  the  basis  of  damages,  and  not  pure- 
ly imaginative  or  speculative  value,  and  ap- 
proved. Blincoe  v.  Choctaw,  etc.,  R.  Co.,  16 
Okl.  286,  83  P.  903.  Where  the  condemna- 
tion is  of  a  perpetual  easement  in  an  entire 
tract  of  land  which  has  only  a  surface  value, 
the  measure  of  damages  is  tlie  value  of  the 
land,  the  same  as  if  the  fee  were  taken. 
Dethample  v.  Lake  Keen  Nav.,  Reservoir  & 
Irr.  Co.  [Kan.]  84  P.  544.  In  such  case  it  was 
misleading  and  erroneous  to  instruct  the 
jury   that   only   an   easement   was   taken   and 
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respective  of  contingencies  which  may  .affect  such  valii^e  in  the  future.'^^  Wlio-e 
only  part  of  a  tract  of  land  is  fallen  or  injured,  the  measure  of  damages  is  tlie 
difference  between  the  market  values  of  the  whole  tract  before  and  after  the  taking,^'' 


the  fee  remained  in  the  owner,  witliout  fur- 
tlier  instructing  them  that  no  value  should 
be  attached  to  such  fee.  Id.  "^''here  a  coun- 
ty collects  water  in  a  ditch  along  a 
public  road  and  discharges  it  upon  land,  the 
rule,  as  a  measure  of  damages,  that  if  the 
land  is  worth  as  much  in  the  market  after 
the  injury  as  before  no  recovery  can  be  had, 
does  not  apply.  Tracewell  v.  Wood  County 
Ct.,  58  W.  Va.  283,  52  S.  E.  185.  In  an  ac- 
tion by  five  out  of  seven  tenants  in  common 
for  damages  caused  by  the  construction  of 
a  public  utility  in  a  street,  the  measure  of 
damages  was  five-sevenths  of  the  total  dam- 
ages. Birmingham  R.  Light  &  Power  Co.  v. 
Oden  [Ala.]  41  So.  129.  In  an  action  for 
damaging  lands  for  a  public  use,  the  gist 
of  the  action  is  just  compensation  and  not 
an  invasion  of  a  right,  and  hence  n^jninal 
damages  as  such  are  not  recoverable.  Swift 
&  Co.  v.  Newport  News  [Va.]  52  S.  E.  821. 
The  damage  for  land  taken  is  not  to  be 
measured  by  its  market  value  in  the  peculiar 
shape  brought  about  by  the  condemnation. 
Long  narrow  strip.  Caruthers  v.  Johnson 
County  [Tex.  Civ.  App.]  94  S.  W.  912.  Under 
the  provisions  of  Const.  2,  §  22,  and  Kirby's 
Dig.,  §  2899,  the  owner  of  land  taken  for  rail- 
road purposes  is  entitled  at  the  time  of  tak- 
ing to  all  damages,  present  and  prospective, 
which  result  from  such  taking.  Little  Rock, 
etc.,  R.  Co.  v.  Greer  [Ark.]   96  S.  W.  129. 

Evidence  of  value:  In  condemnation  pro- 
ceedings returns  of  the  property  for  taxa- 
tion, made  by  the  owner's  lessee,  are  not 
conclusive  as  to  its  value.  Sanitary  Dist. 
V.  Pittsburgh,  etc.,  R.  Co..  216  111.  575,  75  N. 
E.  248.  The  jury  may  estimate  the  damages 
at  less  than  the  value  of  the  premises  as 
fixed  by  the  opinion  of  any  witness,  where 
there  is  also  testimony  describing  the  prop- 
erty, the  selling  price  of  other  property  in 
the  vicinity  and  that  the  property  involved 
has  no  market  value.  City  of  Seattle  v. 
Williams,  41  Wash.  366,  83  P.  242.  The  prop- 
er test  of  the  value  of  land  appropriated  for 
railroad  purposes  is  not  the  price  paid  at  a 
particular  sale  but  the  general  selling  price 
in  the  neighborhood.  Cleveland  Terminal 
&  V.  R.  Co.  V.  Gorsuch,  8  Ohio  C.  C.  (N.  S.) 
297. 

17.  In  re  Opening  of  178th  St.,  107  App. 
Div.  22,  94  N.  Y.  S.  838.  The  allowance  of 
interest  on  an  award  for  past  or  rental  dam- 
ages, against  an  elevated  railroad  company 
and  in  favor  of  an  abutting  owner,  is  dis- 
cretionary with  the  court.  Kerr  v.  New  York 
El.  R.  Co.,  49  Misc.  331,  96  N.  Y.  S.  1021.  An 
award  of  such  damages  being  made  up  to 
the  date  of  the  trial  and  interest  on  that 
sum  computed  only  from  the  trial  to  the 
judgment.      Id. 

18.  While  the  right  to  the  exclusive  use 
of  a  pier  and  relief  from  the  burden  of 
having  vessels  put  in  at  a  wharf  may  be 
subject  to  repeal,  yet  no  repeal  having  been 
made  at  the  time  of  the  taking  of  the  prop- 
erty, its  value  was  to  be  estimated  under  the 
conditions  then  prevailing.  In  re  Pier  Old 
No.   15,  East  River   [N.  Y.]    78  N.   E.   531. 

19.  Cox   V.   Philadelphia,   etc.,  R.  Co.    [Pa.] 


64  A.  729;  Moudy  Mfg.  Co.  v.  Pennsylvania  R. 
Co.  [Pa.]  64  A.  373;  Chicago,  etc.,  R.  Co.  v. 
Ts'elly  [111.]  77  N.  E.  916;  Freiberg  v.  South 
Side  El.  R.  Co.  [111.]  77  N.  E.  920;  In  re 
Brooklyn  Union  El.  R.  Co.,  99  N.  Y.  S.  222; 
Moudy  Mfg.  Co.  v.  Pennsylvania  R.  Co.,  212 
Pa.  156,  61  A.  906;  Southern  Pac.  R.  Co.  v. 
Hart  [Cal.  App.]  84  P.  218;  TVarner  v.  Ford 
Lumber  &  Mfg.  Co.  [Ky.]  93  S.  W.  650; 
Gorgas  v.  Philadelphia,  etc.,  R.  Co.  [Pa.]  64 
A.  680.  The  measure  of  damages  to  a  land- 
owner by  making  a  stream  a  part  of  the 
open  sewer  system  of  a  city  is  the  difference 
between  the  value  of  the  property  before 
and  after  the  injury.  Carpenter  v.  Lancas- 
ter, 212  Pa.  581,  61  A.  1113.  Defendant  in 
condemnation  proceedings  is  not  entitled  to 
recover  damages  sustained  by  property  other 
tlian  that  directly  involved  in  the  proceed- 
ings. Louisiana  R.  &  Nav.  Co.  v.  Xavier 
Realty,  115  La.  328,  39  So.  1.  Where  150 
acres  of  land  were  entirely  used  for  agri- 
cultural purposes,  but  90  acres  thereof  had 
been  subdivided  into  town  lots,  through 
which  a  railroad  right  of  way  was  condemn- 
ed, the  owner  could  not  have  the  damages 
assessed  to  the  90-acre  tract  alone.  Gorgas 
V.  Philadelphia,  etc.,  R.  Co.  [Pa.]  64  A.  680. 
He  could  not  show  the  number  of  lots  that 
would  be  taken  according  to  his  plan  of 
lots  and  the  average  value  thereof.  Id.  The 
defendant  is  entitled  to  have  the  whole  of  the 
tract  of  land  affected  considered  in  the  esti- 
mation of  damages.  State  v.  Superior  Ct. 
[Wash.]  87  P.  40.  Where  the  answer  in  con- 
demnation proceedings  alleged  that  other 
land  described  was  a  part  of  the  tract  de- 
scribed in  the  petition  and  it  appeared  that 
both  descriptions  constituted  the  same  farm, 
tlie  court  sliould  have  described  all  the  land 
in  the  order  of  condemnation.  Id.  Evidence 
as  to  whetlier,  if  defendant's  lands  were  di- 
vided by  the  proposed  road,  they  would  not  sell 
for  more  to  respective  adjoining  owners,  was 
properly  excluded.  Chicago,  etc.,  R.  Co.  v. 
Kelly  [111.]  77  N.  E.  916.  Where  the  effect  of 
taking  the  land  would  be  to  require  the  re- 
moval of  an  annex  to  a  building  on  land  not 
Mken.  questions  as  to  the  effect  of  such  re- 
moval on  the  value  Qf  the  building  were  im- 
proper, but  should  have  been  directed  to  the 
effect  on  the  fair  cash  market  value  of  the 
land  not  taken.  Freiberg  v.  South  Side  El. 
R.  Co.  [111.]  77  N.  E.  920.  The  measure  of 
damages  to  land  not  taken  for  a  railroad 
right  of  way  is  not  what  some  particular  per- 
son, even  though  wnlling  to  buy,  will  give 
for  tlie  land,  but  what  can  be  obtained  for 
it  in  the  market  generally.  Chicago,  etc.,  R. 
Co.  V.  Kelly  [111.]  77  N.  E.  916.  The  measure 
of  damages  to  property  not  taken  is  the 
diminution  of  its  market  value  (Peirson  v. 
Boston  El.  R.  Co.,  191  Mass.  223,  77  N.  B. 
769),  and  not  a  diminution  of  its  mortgage 
value  (Id.).  Even  if  evidence  of  the  dim- 
inution of  its  mortgage  value  be  competent, 
whfch  is  at  least  doubtful,  evidence  that  per- 
sons applied  to  were  unwilling  to  loan  on  a 
mortgage  on  the  property  the  amount  before 
loaned  on  it,  is  not  competent  for  that  pur- 
pose.    Id.     And  in  the  absence  of  any  show- 
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includiug  consequential  damages  to  that  not  taken  from  the  proposed  Tise,-"  and 
in  the  absence  of  proof  as  to  the  extent  of  the  proposed  use,  with  a  view  to  the  most 
damaging  possible  use.^^  For  a  temporary  taking  the  measure  of  damages  is  the 
rental  value  during  the  period  thereof.-"     Value  is  sometimes  computed  from  tlie 


ing  that  there  is  a  market  for  mortgages, 
whereby  the  same  percentage  of  the  market 
value  can  be  borrowed  on  all  properties,  evi- 
dence of  diminution  in  mortgage  value  is  not 
competent  to  show  diminution  in  market 
value.  Id.  If  the  realty  not  taken  is  not 
depreciated  then  no  damages  are  to  be  al- 
lowed therefor;  but  if  the  taking,  or  the  use 
of  the  part  taken,  causes  any  depre- 
ciation in  the  land  not  taken,  damages 
are  to  be  allowed  therefor.  Freiberg  v.  South 
Side  El.   R.  Co.   [111.]    77  N.   E.   920. 

SO.  The  proper  rule  is  to  award  not  only 
the  value  of  the  land  actually  taken,  but  the 
consequential  damage  to  the  balance  arising 
from  the  use  to  which  the  land  taken  was  to 
be  put.  People  v.  Muh,  100  N.  Y.  S.  62.  Where 
in  the  construction  of  a  bridge  and  its  ap- 
proaclies,  tlie  approaclies  are  constructed  in 
an  existing  street,  the  damages  to  abutting 
owners  occasioned  thereby  are  to  be  assess- 
ed; but  where  lands  are  condemned  outside 
of  the  street,  the  value  of  the  land  taken 
and  the  damage  to  the  residue  caused  by 
prevention  of  access  to  the  street  is  to  be 
assessed.  Id.  Measure  of  damages  for  land 
taken  is  the  market  value  and  damages  to 
the  rest  of  the  land  from  the  building  of 
the  railroad  across  it  and  from  floods  or 
overflows  caused  by  the  construction  of  the 
road.  Pine  Bluff  &  W.  R.  Co.  v.  Kelly  [Ark.] 
93  S.  W.  562.  Where  the  proposed  use  of 
property  taken  would  depreciate  the  value 
of  that  which  is  not  taken,  such  proposed  use 
can  be  regarded  and  the  depreciation  arising 
therefrom  be  awarded  as  part  of  the  conse- 
quential damages.  People  v.  Muh,  100  N.  Y. 
S.  62.  When  a  part  of  a  tract  of  land  is 
taken,  just  compensation  includes  damages 
to  the  remainder.  Id.  For  the  construction 
of  a  telegraph  line  across  land,  under  the 
power  of  eminent  domain,  compensation  may 
be  awarded  both  for  the  land  actually  taken 
and  for  all  consequential  damages  arising 
from  the  erection  of  poles,  wires  and  other 
fixtures  (Postal  Tel.  Cable  Co.  v.  Peyton,  124 
Ga.  746,  52  S.  E.  803),  but  proof  must  be 
made  of  the  nature  and  extent  of  the  conse- 
quential damages  and  data  furnished  for  a 
reasonable  and  proper  estimate  thereof  (Id.). 
Verdict  held  excessive,  there  being  no  evi- 
dence of  consequential  damages  and  the 
amount  of  the  award  being  far  in  excess  of 
the  value  of  the  land.  Id.  In  Oklahoma,  the 
damages  awardable  to  one  injured  by  the 
exercise  of  the  right  of  eminent  domain  are 
not  limited  to  the  real  estate  taken  and  in- 
jured but  extend  to  damages  actually  sustain- 
ed to  real  or  personal  property.  Blincoe  v. 
Choctaw,  O.  &  W.  R.  Co.,  16  Okl.  286,  83  P. 
903.  The  elements  of  disadvantage  and  bur- 
den imposed  upon  the  land  as  a  direct  and 
necessary  result  of  the  location  of  the  rail- 
road upon  it  may  be  taken  into  consideration. 
Moudy  Mfg.  Co.  v.  Pennsylvania  R.  Co.,  212 
Pa.  156,  61  A.  906.  Incidental  damages  may 
sometimes  be  considered  as  bearing  upon  the 
question  of  depreciation  in  value.  Id.  In 
condemning  a  railroad  right  of  v>^ay  through 


a  stock  farm,  the  jury  may  consider  tlie 
increase  in  the  risk  of  loss  by  Are  and  in- 
creased danger  to  stock,  if  any,  only  .«o 
far  as  it  depreciates  the  market  value  of  the 
land  not  taken  (Chicago  So.  R.  Co.  v.  Nolin 
[111.]  77  N.  E.  435),  damage  to  stock  or  from 
fire  possibly  resulting  from  the  negligence  of 
the  railroad  company  being  too  remote  (Id.). 
Instruction  authorizing  the  jury  to  consid<-r 
such  possible  damages  held  erroneous. 
Chicago  &  A.  R.  Co.  v.  Staley,  221  111.  40.5, 
77  N.  E.  437.  An  adjoining  property  owner 
is  enti'tled  to  damages  sustained  by  the  noise 
and  discomfort  resulting  from  blasting 
operations  in  tlie  construction  of  a  railroad 
(Gossett  V.  Southern  R.  Co.,  115  Tenn.  376, 
89  S.  W.  737),  but  no  recovery  of  damages 
can  be  had  for  mere  loss  of  sleep,  discom- 
fort and  inconvenience  not  resulting  in 
pliysical  injury  or  impairment  of  healtli  (Id.). 
Tlie  depreciation  in  the  value  of  land  not 
taken  for  a  railroad  right  of  way,  because 
of  the  risk  of  fire  from  locomotives,  may  be 
considered,  but  not  the  possibility  of  the 
destruction  of  buildings.  Erroneous  instruc- 
tion given.  St.  Louis  Belt  &  Terminal  R.  Co. 
V.    Mendonsa,    193    Mo.    518,    91    S.    W.    65. 

Contra:  The  only  measure  of  compensa- 
tion for  the  land  taken  is  its  fair  casli  value, 
independent  of  any  consequential  damages 
to  other  lands  not  taken.  Prather  v.  Chi- 
cago So.  R.  Co.  [111.]  77  N.  E.  430.  The  only 
question  for  the  jury,  so  far  as  tlie  land  not 
taken  is  concerned,  is  the  amount  of  de- 
preciation in  its  market  value.  Chicago  So. 
R.  Co.  V.  Nolin  [111.]  77  N.  E.  435;  Chicago, 
etc.,  R.  Co.  V.  Staley,  221  111.  405,  77  N.  E. 
437.  The  owner  cannot  reccver  damages  for 
injuries  to  a  boom  on  the  river,  resulting 
from  a  proper  operation  of  the  ferry.  War- 
ner V.  Ford  Lumber  &  Mfg.  Co.  [Ky.]  93  S. 
W.  650.  In  condemnation  proceedings  for  a 
railroad  right  of  way  in  adjacent  street  no 
compensation  can  be  had  for  the  additional 
nuisance  of  another  intersecting  road  being 
compelled  to  stop  and  signal  according  to 
statute.  Bracey  v.  St.  Louis,  etc.,  R.  Co. 
[Ark.]    95   S.  W.   151. 

21.  In  the  absence  of  any  proof  on  the 
subject,  the  presumption  is  that  a  bridge, 
for  which  it  is  sought  to  condemn  land  for 
approaches,  will  be  of  such  a  character  as  to 
do  the  most  injury  to  the  remaining  prop- 
erty of  the  land  owner.  Hadley  v.  Board  of 
Chosen  Freeholders  of  Passaic  County  [N.  J. 
Law]  62  A.  1132.  An  instruction  that  the 
jury,  in  determining  damages,  should  award 
them  for  the  most  injurious  use  that  might 
reasonably  and  lawfully  be  made  of  a 
right  of  way,  was  erroneous,  when  there  was 
nothing  to  indicate  that  such  use  would  be 
made  of  the  lands.  Chicago  &  S.  L.  R.  Co.  v. 
Kline,    220    111.    334,    77   N.   B.    229. 

23.  '  Where  a  railroad  company  instituted 
proceedings  to  condemn  land  for  a  right  of 
way,  took  and  held  possession  for  a  time  and 
then  abandoned  it,  the  measure  of  damages 
was  the  rental  value  of  the  land  taken  and 
the  damages  resulting  to  the  rest  of  the  land. 


129i 


EMIJ^ENT  DOMAIN 


7  Cut.  Law, 


time  of  beginning  proceedings,^^  and  in  other  jurisdictions  from  the  decree  unless 
there  be  a  precedent  actual  taking.^*  Where  the  owner  of  land  through  which  a 
railroad  right  of  way  is  condemned  receives  the  value  of  the  land  taken  and  the 
decreased  value  of  the  remainder,  he  cannot  add  the  general  increased  value  of  the 
land  in  the  community.^^ 

Benc/its.^^ — While  benefits  resulting  from  the  improvement  cannot  be  set  off 
against  the  value  of  land  taken,  the  value  of  such  benefits  as  are  direct-^  and  peculiar 
to  the  land  owner,  as  distinguished  from  those  shared  by  him  in  common  with  other 
citizens,-*  should,  unless  statutes  otherwise  provide,^^  be  set  off  against  the  dam- 
ages to  land^<*  not  taken.^^     If  the  property  is  worth  more  with   the  improve- 


Pine  Bluff  &  W.  R.  Co.  v.  Kelly  [Ark.]   93   S. 
W.  562. 

23.  The  value  of  land  taken  and  damages 
to  that  not  taken  must  be  considered  as  it 
existed  when  the  petition  was  filed  (Chicago, 
etc.,  R.  Co.  V.  Mines  [111.]  77  N.  E.  898),  and 
not  as  it  might  reasonably  be  expected  to  be 
in  the  near  future  (Id.).  In  Utah  the  right 
to  compensation  and  damages  accrues  at  the 
date  of  the  service  of  summons  and  the 
actual  value  of  property  at  that  date  is  the 
measure  of  compensation  for  property  taken 
[under  Rev.  St.  Utah  1898,  §  3599]  (Oregon 
Short  Line  R.  Co.  v.  Jones,  29  Utah  147,  80  P. 
732),  but  when  property  condemned  for  rail- 
road purposes  is  held  and  used  by  the  owner 
until  the  final  order  of  condemnation,  the 
service  of  summons  is  not  a  taking  of  the 
property  within  the  constitutional  provisions 
as  to  compensation  (Id.),  and  the  owner  is 
not  entitled  to  interest  on  the  assessment  of 
compensation  from  the  date  of  service  of 
summons  to  the  verdict  (Id.). 

24.  The  damages  for  the  taking  of  water 
from  a  stream  for  a  reservoir  are  to  be  as- 
sessed as  of  the  date  of  the  taking.  Stauffer 
V.  East  Stroudstaurg  Borough  [Pa.]  64  A. 
411.  Where  a  railroad  company  took  pos- 
session during  condemnation  proceedings, 
but  before  judgment  fixing  the  damages,  the 
amount  should  be  fixed  with  reference  to  the 
time  of  taking  possession.  Under  Const,  art. 
1,  §  21,  and  Shannon's  Code,  §  1865,  requiring 
the  payment  or  securing  of  payment  before 
taking  possession.  Chicago,  etc.,  R.  Co.  v. 
Mogridge  [Tenn.]   92  S.  W.  1114. 

25.  Presumptively  included.  Panhandle  & 
G.  R.  Co.  V.  Kirby  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  827,  94  S.  W.  173. 

26.  See  5  C.  L.  1116.  Assessment  of  cost 
of  public  improvements  against  benefited 
property,  see  Public  Works  and  Improve- 
ments,  6   C.  L.   1143. 

27.  In  an  action  for  damages  for  con- 
structing a  switch  in  front  of  property,  evi- 
dence of  the  enhanced  value  of  the  property 
for  warehouse  purposes  was  not  admissible, 
the  property  not  being  used  for  such  pur- 
pose. Romano  v.  Yazoo,  etc.,  R.  Co.  [Miss.] 
40  So.  150.  Where  an  increase  in  value  of 
property  is  traceable  directly  to  the  presence 
of  the  railroad  in  the  street,  no  judgment 
for  damages  for  its  construction  can  be 
maintained.  Evidence  held  sufficient  to  sus- 
tain a  finding  that  the  increase  in  value  of 
plaintiff's  property,  both  fee  and  rental,  was 
attributable  to  other  causes.  Schmitz  v. 
Brooklyn  Union   El.   R.   Co.,    97   N.   Y.    S.    791. 

28.  St.  1894,  p.  764,  c.  548,  §§  8,  9.  Peabody 
V     Boston    El.    R.    Co.,    191    Mass.    513,    78    N. 


E.  392.  In  an  action  for  damages  by  a 
cliange  of  street  grade,  the  cost  of  grading, 
curbing,  and  macadamizing  or  improving  the 
surface  of  the  roadway  was  not  a  special 
benefit  which  could  be  set  off  against  the 
damage  to  abutting  property.  Within  Const, 
art.  2.  §  21,  forbidding  damage  to  private 
property  for  public  use  witliout  compensa- 
tion. Widman  Inv.  Co.  v.  St.  Joseph,  191  Mo. 
459,  90  S.  W.  763.  The  fact  that  a  railroad 
company  intends  to  build  a  depot  and  ele- 
vator on  land  adjoining  a  farm  through 
which  it  seeks  to  condemn  its  right  of  way 
is  not  a  special  benefit  where  the  deed  of  the 
land  for  the  depot  was  made  by  a  third 
party  and  could  not  be  enforced  by  the  land 
owner  in  case  of  default.  Illinois,  etc.,  R.  Co. 
V.  Borms,'  219  111.  179,  76  N.  E.  149.  General 
benefits  in  increase  of  value  or  otherwise 
from  the  construction,  of  the  road,  common 
to  all  in  the  vicinity,  cannot  be  set  off 
against  damages  caused  by  collecting 
water  in  a  ditch  along  the  road  and  casting 
it  in  a  body  on  land.  Tracewell  v.  Wood 
County  Ct.,   58   W.  Va.    283,   52   S.   B.   185. 

29.  Under  the  various  statutes  of  Indiana 
relating  to  condemnation  of  lands  for  rail- 
road rights  of  way,  in  the  case  of  an  electric 
interurban  railway,  damages  should  be  as- 
sessed as  in  case  of  railroads  [Civ.  Code  1852, 
art.  41,  §  683  et  seq.;  1  Rev.  St.  1852,  p.  409 
(Burns'  Ann.  St.  1901,  §§  5134,  et  seq.,  5159, 
5160);  Burns' Ann.  St.  1901,  §  5468a,  as  amend- 
ed by  Acts  1903,  p.  92,  c.  34]  (Indianapolis 
Nortliern  Traction  Co.  v.  Ramer  [Ind.  App.] 
76  N.  B.  808),  and  consequently  no  deduc- 
tion should  be  made  for  benefits  which  may 
be  supposed  to  result  from  the  construc- 
tion of  the  road  (Id.).  In  Alabama  the 
amount  of  compensation  to  which  the  prop- 
erty owner  is  entitled  must  not  be  reduced 
by  "  accidental  benefits.  Code  1896,  §  1718. 
Birmingham  R.  Light  &  Power  Co.  v.  Oden 
[Ala.]  41  So.  129.  In  considering  the  dam- 
ages caused  by  the  construction  of  a  public 
utility  along  a  street,  under  Const.  227,  the 
jury  are  not  to  consider  whether  such  con- 
struction enhanced  or  decreased  the  value 
of  an  abutting  owner's  property.     Id. 

30.  Equipment  and  fixtures  in  the  soil  of 
streets,  used  by  public  service  corporations 
under  their  rights  and  franchises,  cannot  be 
assessed  for  benefits  in  street  improvements. 
In  re  West  Farms  Road,  47  Misc.  216,  95  N. 
Y.  S.   894. 

31.  Notwithstanding  the  different  rule 
provided  by  §  11.  St.  1894,  p.  764.  c.  548,  for 
the  assessment  of  damages  for  the  taking  of 
private  land  outside  of  ways.  Peabody  v. 
Boston    El.    R.    Co.,    191    Mass.    513,    78    N.    E. 
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ment,  ihen  the  excess  of  valuation  is  to  be  offset  against  the  value  of  the  easements 
taken.^^  The  award  of  compensation  for  parts  of  lots  taken  to  widen  a  street,  and 
the  assessment  of  the  rest  for  benefits  accruing  from  the  improvement,  did  not 
constitute  a  taking  without  just  compensation  nor  without  due  process  of  law.^^ 
Particular  elements  of  damage.^*' — Every  element  of  value  which  would  be  con- 
sidered on  a  private  sale  is  to  be  taken  into  account,^^  including  not  only  impair- 
ment of  the  present  use^^  but  the  adaptability  of  the  property  to  other  uses.^'^  The 
value  of  all  improvements  on  the  land^^  made  before  the  initiation  of  condemnation 
proceedings,^®  and  the  consequential  damages  to  otlier  property  not  taken,**'  are  to 
be  allowed  for.  WTiere  a  municipality  wrongfully  takes  possession  of  land  and 
makes  improvements  thereon,  in  a  subsequent  proceeding  to  condemn  such  land 
the  owner  is  not  entitled  to  the  value  of  such  improvements  on  the  theory  that  they 
were  attached  to  the  soil  and  were  a  part  of  the  real  estate,*^  but  he  can  recover 
onlv  the  value  of  the  land  at  tlie  time  it  was  taken,*^  but  is  entitled  to  the  value  of 


392.  In  condemnation  proceedings  a  railroad 
company  is  entitled  to  the  benefits  accruing 
to  lands  not  taken  or  injured.  Cox  v.  Phila- 
delphia, etc.,  R.  Co.  [Pa.]  64  A.  729.  The 
benefits  accruing  to  tlio  landowner  by  the 
operation  of  the  road  are  to  be  deducted  from 
the  damages,  in  proceedingsto  condemn  land 
for  an  interurban  street  railroad.  Under 
Burns'  Ann.  St.  1901,  §  5468a  et  seq.  Carrell 
V.  Muneie,  etc.,  R.  Co.  [Ind.  App.]  78  N.  E. 
254.  Where  land  is  condemned  by  a  rail- 
road companj^  the  benefits  peculiar  to  the 
portion  of  the  land  not  taken  and  which  are 
not  common  to  the  public  at  large  can  be  set 
off  against  the  damages  assessed  for  the 
appropriating  of  the  property.  Southern 
Illinois  &  M.  Bridge  Co.. v.  Stone.  194  Mo.  175, 
92  S.  W.  475.  The  city  of  Philadelphia  is 
liable  for  damages  resulting  from  the  vaca- 
tion of  streets,  with  the  right  to  recover 
from  property  owners  specially  benefited,  un- 
less by  a  two-thirds  vote  of  the  councils  the 
city  elects  to  pay  all  the  damages.  Under 
the  provisions  of  Act  Apr.  21,  1858,  P.  L.  385, 
§  6.  Penrose  Ferry  Avenue,  27  Pa.  Super.  Ct. 
341. 

33.  In  re  Brooklyn  Union  El.  R.  Co.,  99 
N.  T.  S.   222: 

33.  In  re  Pike  St.,  42  Wash.  551,  85  P.  45. 

34.  See  5  C.  L.   1117. 

35.  Norfolk  &  W.  R.  Co.  v.  Davis,  58  W. 
Va.  620,  52  S.  E.  724.  Where  the  power  of 
eminent  domain  is  exercised  in  the  erection 
of  a  dam  for  water  power,  the  jury  may 
consider  as  an  element  of  damages  the  man- 
ner of  the  flow  of  water  over  plaintiff's  land 
as  it  relates  to  and  is  connected  with  the 
flow  over  defendant's  lands,  as  constituting 
effective  water  power  (Brown  v.  Weaver 
Power  Co.,  140  N.  C.  333,  52  S.  E.  9.54),  and 
in  estimating  damages  the  jury  should  also 
consider  the  fact  that  a  railroad  company 
owned  a  right  of  way  over  the  lands  in  ques- 
tion (Id.). 

3(5.  The  damage  resulting  to  a  farm  by 
having  a  portion  of  it  separated  from  the 
part  having  the  buildings  on  it,  thus  render- 
ing the  farm  more  inconvenient  for  farming, 
could  be  considered.  Prather  v.  Chicago 
Southern  R.  Co.   [111.]    77  N.   E.  430. 

37.  The  proper  inquiry  is,  what  Is  the 
most  advantageous  uses  to  which  the  land 
may  be  applied?  Norfolk  &  W.  R.  Co.  v. 
Davis,    58    W.    Va.    620,    52    S.    E.    724;    Cox   v. 


Philadelphia,  etc.,  R.  Co.  [Pa.]  64  A.  729. 
Not  only  the  use  for  which  the  land  may  be 
maintained  at  the  time  of  the  proceedings, 
but  also  its  adaptability  to  any  and  every 
useful  purpose  to  which  it  may  be  put.  Nor- 
folk &  W.  R.  Co.  V.  Davis,  58  W.  Va.  620,  52 
S.  E.  724;  Moudy  Mfg.  Co.  v.  Pennsylvania  R. 
Co.  [Pa.]  64  A.  373;  Farnandis  v.  Great 
Northern  R.  Co.,  41  Wash.  486,  84  P.  18;  Gor- 
gas  V.  Philadelphia,  etc.,  R.  Co.  [Pa.]  64  A. 
680.  Tlie  owner  may  show  that  the  lands 
were  valuable  for  raising  ducks,  but  could 
not  show  how  many  could  be  raised  in  a 
year  so  as  to  base  the  estimate  of  his  dam- 
ages on  the  profits  thereof.  Cox  v.  Phila- 
delphia, etc.,  R.  Co.  [Pa.]  64  A.  729.  The  rail- 
road company  could  not  show  in  reply  that 
the  use  of  the  land  for  duck  raising  would 
pollute  a  stream  running  through  it  to  the 
injury  of  lower  riparian  owners,  as  that 
would  be  a  matter  concerning  them  alone. 
Id. 

38.  In  awarding  compensation  for  land 
taken  for  a  railroad  right  of  way,  the  jury 
should  award  the  reasonable  value  of  the 
land  taken,  the  reasonable  cost  of  fencing 
made  necessary,  the  depreciation  in  market 
value  of  the  whole  or  any  part  of  the  land, 
and  the  discomforts  in  the  owner's  residence 
by  smoke,  etc.,  from  locomotives  on  the 
track.  Shirley  v.  Southern  R.  Co.  [Ky.]  89 
S.  W.  124.  Where  there  is  a  well  on  land 
taken  for  street  and  sewer  purposes  In  order 
to  reduce  the  award  of  damages  as  tc  the 
well  to  the  mere  cost  of  digging  a  new  one 
on  land  not  taken,  the  burden  is  on  the  city 
to  show  that  the  new  well  is  as  good  as 
the  other.  In  re  West  Farms  Road,  47  Misc. 
216,    95    N.   Y.    S.    894. 

39.  In  New  York  city,  partial  maps  of  an 
improvement  filed  before  the  completion  of 
maps  covering  the  whole  district  to  be  af- 
fected by  the  improvement  are  binding  on 
the  property  owners  [Laws  1893,  p.  929,  c. 
443,  amending  Laws  1890,  p.  965,  c.  545]  (In 
re  Vyse  St.,  95  N.  Y.  S.  893),  and  damages 
cannot  be  awarded  for  parcels  of  land  upon 
which  buildings  are  erected  after  the  filing 
of  such  partial  maps  (Id.). 

40.  See  ante  this  section. 

41.  Land  .wrongfully  taken  by  a  school 
district  and  buildings  erected  thereon.  Ald- 
ridge  v.  Board  of  Education,  15  Okl.  354,  82 
P.  827. 
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the  land  as  increased  by  the  structures  wrongfully  erected.*^  But  this  rule  applies 
only  when  the  entry  was  as  a  willful  trespasser,  or  there  was  some  inequitable  con- 
duct sufficient  to  raise  a  counter  equity.** 

Talcing  rights  in  public  way.^^ — The  measure  of  damages  for  construction  of  a 
railway  in  a  public  street  is  the  diminution  in  value  of  abutting  property  by  the 
impairment  of  the  easement,*®  and  if  the  abutter  owns  the  fee,  the  value  of  the 
jjroperty  taken.*^  The  measure  for  change  of  a  street  grade  is  the  impairment  of 
the  value  of  abutting  property.*^  In  case  of  the  taking  of  an  easement  over  a  rail- 
road right  of  way,  the  amount  of  damage  actually  resulting  is  allowed.*'' 

Amount  of  damages  as  dependent  on  estate  or  interest  appropriated.^^     Extent 


42.  Aldridge  v.  Board  of  Education,  15 
Okl.  354,   82  P.   827. 

43.  ViUage  of  St.  Johnsville  v.  Smith,  184 
N.  Y.   341,   77  N.   E.   617. 

44.  The  company  covenanted,  in  consider- 
ation of  the  right  of  way,  to  erect  a  pas- 
senger station  and  double  track  its  road  for 
a  certain  distance,  but  failed  to  fulfill  such 
conditions.  Baltimore,  etc.,  R.  Co.  v.  Bouvier 
[N.   J.   Eq.]    62   A.    868. 

45.  See  5  C.  L.   1118. 

46.  Abbott  V.  Milwaukee  Light,  Heat  & 
Traction  Co.,  126  Wis.  634,  106  N.  "W.  523; 
Birmingham  R.  Light  &  Power  Co.  v.  Oden 
[Ala.]  41  So.  129.  Where  abutting  owners 
were  not  owners  of  the  street,  it  was  proper 
to  award  them  as  damages  the  difference  be- 
tween the  value  of  the  property  without  the 
elevated  road  in  the  street  and  the  conse- 
quential damages  ascribed  to  the  annoyance 
caused  by  noise,  vibration,  unsightliness  of 
structure,  and  all  other  elements  other  than 
the  value  of  easements  of  light,  air.  and 
access.  In  re  Brooklyn  Union  El.  R.  Co.,  99 
N.  Y.  S.  222.  Personal  inconvenience  and 
discomfort  occasioned  to  an  abutting  owner 
by  the  operation  of  a  railroad  in  a  street 
gives  rise  to  no  cause  of  action  for  damages. 
Grossman  v.  Houston,  etc.,  R.  Co.  [Tex.]  15  Tex. 
Ct.  Rep.  572,  92  S.  W.  836.  The  damages  to 
abutting  property  by  a  change  of  a  street 
grade  are  the  difference  in  market  value  be- 
fore and  after  the  change,  considering  the 
location,  the  adaptability,  the  uses  to  which 
the  property  is  put,  and  the  effect  of  the 
change  on  its  accessibility,  and  excluding 
benefits  accruing  to  the  owner  in  common 
with  the  general  public.  Warren  County  v. 
Rand  [Miss.]  40  So.  481.  In  an  action  for 
damages  owing  to  the  maintenance  of  an  ele- 
vated railroad  in  a  street,  the  court's  refus- 
al to  find  that  the  easement  of  light,  air,  and 
access,  aside  from  consequential  damages, 
if  any,'  had  only  a  nominal  value  was  rever- 
sible error.  Schmitz  v.  Brooklyn  Union  El. 
R.  Co.,  97  N.  Y.  S.  791.  Where  a  railroad 
company  was  by  resolution  of  the  common 
council  authorized  to  lay  its  tracks  in  an 
avenue  and  afterward  obtained  a  convey- 
ance of  part  of  the  avenue,  but  the  city  ac- 
quired the  fee  in  the  avenue  by  subsequent 
condemnation  proceedings,  the  abutting  own- 
ers then  had  the  same  rights  in  the  avenue 
as  abutting  owners  in  other  streets.  Cald- 
wen  V.  New  York  &  H.  R.  Co.,  97  N.  Y.  S.  588. 
Where  a  railroad  company  erected  a  bridge 
over  a  street  of  which  plaintiff  owned  the 
fee  placing  pillars  in  the  street  to 
support  the  bridge,  plaintiff  was  entitled  as 


damages  to  the  difference  In  value  of  his 
adjoining  land  with  tlie  street  obstructed  and 
unobstructed  (Coatswortii  v.  Lehigli  Valley 
R.  Co.,  100  N.  Y.  S.  504),  but  not  unless  he 
has  suffered  substantial  damages  by  the  ob- 
struction of  his  riglit  of  way  appurtenant  to 
adjoining  land  (Id.)  The  measure  of  dam- 
age to  abutting  property  from  the  laying  of 
railroad  tracks  in  the  street  is  the  decreased 
market  value  of  such  property.  Texas  Short 
Line  R.  Co.  v.  Clifford  [Tex.  Civ.  App.]  94  S. 
W.    168. 

47.  W^here  a  railroad  condemns  the  whole 
of  a  dedicated  street,  the  abutting  owner  is 
entitled  to  compensation  for  the  full  value 
of  the  land  taken.  Suffolk  &  C.  R.  Co.  v.  West 
End  Land  &  Improvement  Co.,  137  N.  C.  330, 
49   S.    E.    350. 

48.  The  measure  of  damages  to  a  building 
resulting  from  tlie  change  of  grade  of  a 
street  is  limited  to  the  damage  caused  by 
such  change.  New  York  City  Charter,  Laws 
1901,  p.  411,  c.  486,  §  980.  In  re  Vyse  St., 
95  N.  Y.  S.  893.  In  an  action  for  damages 
caused  by  the  change  of  a  street  grade  by  a 
railroad  company  in  constructing  its  line, 
evidence  as  to  smoke,  noise,  dust,  cinders, 
etc.,  may  be  considered  by  the  jury,  not  as  in- 
dependent elements  of  damage,  but  in  de- 
termining the  value  of  the  property  after  the 
construction  and  operation  of  the  railroad. 
Atlantic  &  B.  R.  Co.  v.  McKnight,  125  Ga. 
328,  54  S.  B.  148.  But  plaintiff  can  recover 
only  because  his  property  is  damaged  there- 
by, and  not  because  the  occupant  is  incon- 
venienced by  tliem.  Id.  The  measure  of 
damages  for  change  of  street  grade  is  the 
resultant  dim.inution  in  the  market  value  of 
the  property.  City  of  East  Rome  v.  Lloyd, 
124  Ga.  852,  53  S.  E.  103,  afg.  Roughton  v. 
Atlanta,  113  Ga.  948,  39  S.  B.  316;  Widman 
Inv.  Co.  V.  St.  Joseph,  191  Mo.  459,  90  S. 
W.    763. 

49.  Wliere  it  is  necessary  to  grade 
througli  a  railroad  right  of  way  to  make 
the  proper  approaches  to  the  track,  tlie  com- 
pany sliould  be  allowed,  as  damages  for  open- 
ing a  highway  across  its  rlglit  of  waj',  sucli 
sum  as  the  county  would  have  been  com- 
pelled to  pay  had  the  railroad  never  been 
built.  Missouri  Pac.  R.  Co.  v.  Cass  County 
[Neb.]  107  N.  W.  773.  Where  only  an  ease- 
ment of  crossing  is  taken  for  one  railroad 
spur  track  over  another,  the  compensation 
should  be  based  only  on  the  depreciation  in 
value  resulting  from  the  joint  use.  Kansas 
City,  etc.,  R.  Co.  v.  Louisiana  W.  R.  Co.,  116 
La.  178,  40  So.  627.  Mere  interruption  or  in- 
convenience,  increased  liability  to  accidents, 
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and  sufficiency  of  damages.^^ — The  term  "damages  to  the  owner"  means  the  diminu- 
tion of  the  value  of  the  land  not  taken,  by  direct  injury  thereto,  as  to  the  whole 
ownership  therein,  legal  and  equitable.^^  rp^^g  damages  paid  when  a  street  is  con- 
structed are  for  all  time  and  for  all  public  purposes  fairly  contemplated  at  the 
time  the  land  is  taken. ^^ 

§  7.  Who  is  liable  for  compensation.^^ — Payment  of  compensation  on  the  tak- 
ing of  private  property  is  incumbent  on  the  general  government,^^  a  municipality,^® 
or  a  corporation  proceeding  under  delegated  power.^'^ 

§  8.  Condemnation  p-oceedings  in  general.^^ — The  proceeding  being  wholly 
statutory^®'  ^'^  is  not  a  civil  action,  nor  is  it  necessary  that  it  be  conducted  in  the 
ordinary  course  of  legal  proceedings,®^  and  is  not  within  the  purview  of  the  general 
statute  of  limitations.®^  An  injunction  against  trespass  upon  or  damage  to  real 
property  is  no  bar  to  expropriation  proceedings  as  to  such  property.®^     Proceedings 


and    the    stopping    or    flagging    of    trains    at 
crossings,    if    required    by    law,   are    not    ele- 
ments of  damage.     Id. 
50,  51.     See   5   C.   L.   1119. 

52.  Rev.  St.  1898.  §  1848.  Stamner  v.  Mil- 
woukee  &  S.  L.  R.  Co.  ["^"is.]  109  N.  W.  100. 

53.  Street  railway  not  an  additional  bur- 
den. Parsons  v.  V\^aterville  &  O.  St.  R.  Co. 
[Me.]  63  A.  728.  Allowance  of  $4,000  as  fee 
damages  for  impairment  of  easements  of 
light  and  air  by  substitution  of  elevated 
railway,  for  a  depressed  roadbed,  justified. 
Rose  V.  New  York,  etc.,  R.  Co.,  108  App.  Div. 
206,  95  N.  Y.  S.  711. 

54.  See  5  C.  L.  1119. 

55.  The  secretary  of  war  cannot  require 
county  commissioners  to  .tear  down  a  bridge, 
"Wholly  ■within  the  limits  of  a  state,  over  a 
navigable  river,  on  the  ground  that  it  is  an 
unreasonable  obstruction  of  navigation,  witli- 
out  tendering  compensation  therefor.  State 
V.  Ashtabula  County  Com'rs,  7  Ohio  C.  C.  (N. 
S.)    469. 

56.  The  Pennsylvania  act  making  bor- 
oughs liable  for  damages  to  property  result- 
ing from  changes  in  street  grades  is  consti- 
tutional. Act  May  16,  1891,  P.  L.  75;  Const, 
xvi,  §  8.  Nicholson  Borough,  27  Pa.  Super. 
Ct.  570.  The  provision  of  the  statute  for  the 
assessment  of  benefits  upon  all  property  en- 
hanced in  value  by  the  improvement  of  a 
street  does  not  affect  the  liability  of  the  bor- 
ough for  damages.  Id.  In  Massachusetts, 
w^here  the  commissioners  have  by  a  valid  or- 
der cast  the  expenses  and  damages,  caused 
by  taking  land  for  highway  purposes,  upon 
the  town,  the  county  is  not  required  to  pay 
the  land  damages  first  and  then  recover  from 
the  town.  Rev.  Laws  c.  48,  §  52,  in  view  of 
the  history  of  legislation  on  the  subject, 
construed  not  to  require  it.  Livermore  v. 
Norfolk  County.  189  Mass.  326,  75  N.  E.  724. 
A  county,  which  collects  surface  water 
in  a  ditcli  along  a  public  road  and  casts  it 
in  a  body  upon  land,  is  liable  for  damages. 
Under  Const,  art.  3,  §  9.  Tracewell  v.  V\'ood 
County  Court,   58  W.  Va.   283,   52   S.   E.    185. 

57.  Where  a  railroad  company  constructs 
and  m.aintains  its  road  in  a  street,  as  per- 
mitted by  statute  and  with  consent  of  the 
city,  it  is  nevertheless  liable  for  injury  to  an 
abutting  owner's  riglit  of  access  to  his  prop- 
erty. Coats  V.  Atchison,  etc..  R.  Co.,  1  Cal. 
App.  441,  82  P.  640.  A  railroad  company 
which  raises  a  street   grade,   even  with   con- 


sent of  the  city,  is  liable  for  injury  to  abni- 
ting  property.  Yazoo  &  M.  V.  R.  Co.  v.  Le- 
foldt  [Miss.]  39  So.  459.  Where  a  street 
railway  company  was  granted  the  use  of  a 
street,  it  was  not  liable  for  a  slight  raising 
of  the  grade,  reasonably  necessary  in  the 
construction  of  Its  road.  Laroe  v.  Northamp- 
ton St.  R.  Co.,  189  Mass.  254,  75  N.  E.  255. 
A  railroad  company  in  constructing  its  road 
through  an  alley  which  has  not  been  vacat- 
ed is  a  trespasser  and  liable  in  damages  to 
abutting  owners.  Mitchell  v.  St.  Louis,  etc., 
R.  Co.,   116  Mo.  App.   81,  92  S.  W.  111. 

58.      See  5  C.  L.  1119. 

J>9,  60.  The  provisions  of  the  charter  of 
Phillipsburg  (P.  L.  1872,  p.  497,  art.  5,  §  1> 
for  the  condemnation  of  lands  for  new 
streets,  having  been  superseded  by  the  gen- 
eral act  (Revision  of,  1900.  P.  L.  1900,  p.  79), 
proceedings  begun  under  the  charter  should 
have  been  taken  under  the  general  law.  Le- 
high Valley  R.  Co.  v.  Phillipsburg  [N.  J.  Law] 
62  A.  194.  The  provision  of  §  17  of  the  act 
of  1900  (P.  L.  1900,  p.  86),  excepting  from 
the  act  certain  proceedings,  does  not  in- 
clude those  provided  for  in  the  Phillipsburg 
charter.  Id.  Although  Ballinger's  Ann. 
Codes  &  St.  §  944  authorizes  condemnation 
of  land  by  a  city  for  public  use  only  after 
failure  to  agree,  yet  the  procedure  in  con- 
demnation cases  is  regulated  by  Laws  1905, 
p.  102,  c.  55,  §  50.  City  of  Puyallup  [Wash.] 
86  P.  215. 

61.  Sterritt  v.  Young  [Wyo.]  82  P.  946. 
Condemnation  proceedings  are  not  common- 
laAV  actions,  and  when  such  statutes  meet  the 
constitutional  requirements  and  provide  for 
notice  to  the  parties  affected  they  are  valid 
though  they  do  not  provide  for  trial  in  the 
course  of  the  common  law.  Board  of  Direc- 
tors V.  Redditt  [Ark.]  95  S.  'W.  482.  Act 
Feb.  15,  1893,  p.  34.  §  19,  creating  a  levee 
district  and  providing  for  the  acquisition  of 
land  as  provided  in  similar  cases,  and  Kir- 
by's  Dig.  §§  4944,  4945,  authorizing  the  board 
to  appear  in  the  county  court  and  cause  a 
jury  of  12  men  to  view  and  assess  damages 
for  property  taken,  and  providing  for  no- 
tice to  the  owner,  held  to  meet  the  require- 
ments  of   Const,    art.    12,    §   9.      Id. 

62.  Statute  of  limitations  of  Mar,  27,  1713. 
Stauffer  v.  East  Stroudsburg  Borough  [Pa,] 
64   A.   411. 

63.  Xavier  Realty  v.  Louisiana  R.  &  Nav. 
Co.,    115    La.    343.    39    So.    6. 
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by  a  railroad  company  to  condemn  a  right  of  way  are  within  the  meaning  of  the 
i'ederal  judiciary  act  and  are  removable  for  diversity  of  citizenship  where  the  juris- 
dictional amount  is  involved.^*  In  a  proceeding  to  condemn  lands  for  a  railroad, 
though  there  may  be  numerous  property  owners  defendant,  there  is  a  single  con- 
troversy presented  as  to  the  right  to  condemn,  and  the  mere  fact  that  a  defendant 
is  the  ovmer  of  part  of  the  lands  does  not  create  a  separable  controversy  so  as  to 
enable  him  to  remove  the  same  to  a  Federal  court.**  Upon  removal  of  condem.na- 
tion  proceedings  under  state  law  to  the  Federal  court  the  power  and  procedure 
therein  are  regulated  by  the  state  statutes.®'  Where  in  proceedings  to  condemn 
land  the  only  question  was  whether  another  party  had  an  easement  in  the  land,  en- 
titling him  to  compensation,  a  judgment  against  him  in  an  action  in  which  he 
claimed  to  ovm  the  fee  did  not  operate  as  a  bar.®^  The  corporation  in  condemna- 
tion proceedings  acts  as  the  agent  of  the  state.^®  In  proceedings  to  condemn  a  right 
of  way  for  an  irrigating  ditch  on  defendant's  land,  to  carry  waste  and  surplus  water 
to  plaintiffs  land,  the  statutes  for  enlarging  ditches  and  their  use  by  others  than 
the  owners  do  not  apply;®'  and  in  such  proceedings  neither  the  fact  that  plaintiff 
had  not  the  right  to  appropriate  the  water,  nor  that  there  might  not  be  sufficient 
water  for  her  use,  nor  that  her  plan  for  using  it  might  be  impracticable,  is  of  any 
importance,^"  nor  was  a  judgment  in  an  action  involving  plaintifPs  right  to  con- 
struct a  ditch,  without  having  first  secured  the  right  of  way,  conclusive  against 
plaintiff. '^^  A  charter  provision  that  the  council  shall  have  the  same  jurisdiction 
to  condemn  for  streets  as  the  county  court  has  for  roads  does  not  give  the  council 
power  to  condemn  by  itself,  but  merely  to  institute  and  prosecute  condemnation 
proceedings  in  the  proper  court.'^^  The  object  of  the  statutory  proceeding  in 
Arkansas  for  the  condemnation  of  land  for  a  railroad  right  of  way  is  to  ascertain 
the  value  of  the  land  taken  and  the  damages  resulting  to  the  rest  of  the  land  by 
the  building  of  the  road.'^^ 

DlsconUnuance  or  abandonment,''^ 

Parties.''^ — In  a  proceeding  by  a  corporation  to  condemn  the  rights  of  an  abut- 
ting owner  in  a  public  highway,  the  municipality  in  which  the  highway  lies  is  not  a 
necessary  party.'^®  In  Missouri  the  owners  of  all  lands  within  the  county  or  circuit 
to  be  taken,  vnth  whom  the  plaintiff  has  been  unable  to  agree  as  to  compensation, 
must  be  made  defendants  to  the  condemnation  proceedings.'^'^     Under  the  statute 


64.  Act  March  3,  1887,  c.  373.  §  1  [24  Stat. 
552];  Act  Aug.  13.  1888.  c.  806,  §  1,  25  Stat. 
433  [U.  S.  Comp.  St.  1901.  p.  508].  South  Da- 
kota Cent.  R.  Co.  v.  Chicago,  etc.,  R.  Co.  [C. 
C.   A.]    141    F.    578. 

65.  Proceedings  under  Rev.  St.  "Wis.  1898,  § 
1845  et  seq.  Perkins  v.  Lake  Superior  &  S. 
B.  R.  Co.,  140  F.  906.  In  South  Dakota  a 
proceeding  to  condemn  a  railroad  right  of 
■way  against  a  number  of  defendants  own- 
ing land  in  severalty  presents  a  separable 
controversy  -with  respect  to  each  owner  and 
is  removable  by  a  defendant  for  diversity 
of  citizenship.  South  Dakota  Cent.  R.  Co.  v. 
Chicago,    etc.,    R.    Co.    [C.    C.   A.]    141    F.    578. 

«C.  Broadmoor  Land  Co.  v.  Curr  [C.  C.  A.] 
142    F.    421. 

67.  In  re  "^^ater  Front  of  New  York,  98 
N.   Y.   S.    1063. 

68.  Boca  &  L.  R.  Co.  v.  Sierra  Valleys  R. 
Co.   [Cal.   App.]    84  P.    298. 

60.  MiHs'  Ann.  St.  5§  2256.  2257.  Schneider 
V.   Schneider    FColo.]    86   P.    347. 

70,  71.  Schneider  v.  Schneider  [Colo.]  86 
P.    347. 


72.  Town  of  Glasgow  v.  Mathews  [Va.] 
54  S.  E.  991. 

73.  Other  damages  cannot  be  awarded. 
Pine  Bluff  &  W.  R.  Co.  v.  KeUy  [Ark.]  93  S. 
W.    562. 

74.  See   5   C.   L.    1121. 

75.  See  5  C.  L.   1122. 

76.  Philadelphia  &  C.  Ferry  Co.  v.  Inter- 
city Link  R.  Co.    [N.  J.  Law]    62  A.  184. 

77.  Rev,  St.  1899,  §  1264,  held  mandatory, 
notwithstanding  §  1267  providing  that  any 
number  of  owners  resident  in  the  same  coun- 
ty or  circuit  may  be  joined  in  one  petition. 
Kansas  City  Interurban  R.  Co.  v.  Davis,  197 
Mo.  669.  95  S.  W.  881.  Where  by  a  statute 
all  lando'wners  with  whom  no  agreement  has 
been  reached  are  necessary  parties  to  a  con- 
demnation proceeding,  and  the  answer  al- 
leges that  the  owners  of  all  parcels  of  land 
sought  to  be  condemned  have  not  been  made 
parties,  an  objection  that  the  answer  does 
not  allege  that  no  agreement  can  be  reach- 
ed with  sucli  parties  cannot  be  raised  for  the 
first  time   on  appeal.     Id. 
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of  Colorado  authorizing  the  amendment  of  the  petition  at  any  time  before  final 
judgment  b}-  bringing  in  a  new  party  defendant,  a  temporary  restraining  order  at 
i'he  suit  of  a  nonresident  owner  ouglit  not  to  enjoin  the  making  of  such  owner  a 
party,  since  he  may  remove  the  proceedings  to  the  Federal  court  and  there  try  the 
whole  question  of  condemnation.'^®  The  purchaser  of  the  interest  of  a  litigant  in 
property  in  controversy,  and  also  involved  in  condemnation  proceedings,  may  be 
permitted  by  the  court  to  become  a  party  to  such  proceedings.''*  Within  Eev.  St. 
TTtaJi  1898,  §  3594,  requiring  the  comnlaint  to^  contain  the  owners'  name?,  one  who 
filed  a  homestead  entry  but  relinquished  and  canceled  it  on  agreement  with  the  board 
of  land  commissioners  to  select  the  lands  under  grant  from  the  United  States,  to 
preserve  his  rights  and  to  sell  to  him  at  a  reasonable  sum,  he  remaining  in  possession 
as  an  owner,  was  an  owner.®"  But  where  the  st-atute  provides  that  all  persons  in 
occupation  of  tlie  land  or  claiming  an  interest  therein  may  appear  and  defend,  it 
is  not  necessary  to  include  all  .the  owners  or  alleged  owners  in  the  complaint,®^  and 
under  a  statute  providing  for  the  continuance  of  proceedings  in  the  name  of  the 
original  party  in  case  of  the  transfer  of  interest  in  the  property,  pending  an  action, 
it  is  not  necessary  that  the  purchaser  be  made  a  party  in  condemnation  proceed- 
ings.®^ It  is  not  necessary  for  the  petition  to  make  the  resident  owners  of  lands  to 
be  traversed  by  the  road,  but  not  described  in  the  petition,  parties  to  the  proceeding.®^ 

§  9.  Jurisdiction.^^ — The  right  of  eminent  domain  cannot  be  enforced  in 
equity,  either  on  an  original  or  cross  bill,®^  the  jurisdiction  of  the  special  tribunal 
provided  being  exclusive.®®  Where  the  court  had  jurisdiction  of  the  parties  and 
the  subject-matter,  the  fact  that  there  was  no  evidence  to  support  the  .allegation  of 
the  petition  that  petitioner  had  endeavored  to  agree  upon  damages  would  not  oust 
the  court  of  jurisdiction.®'^  In  Louisiana  a  justice  of  the  peace  has  no  judicial 
function  to  perform,  but  acts  ministerially  only,  and  his  actions  therein  may  be 
controlled  by  mandamus.®® 

§  10.  Applications;  petitions;  pleadingsP — While  formal  pleadings  are  not 
required  in  many  jurisdictions,®**  the  necessary  contents  being  frequently  prescribed 
■  by  statute,®^  if  one  undertakes  to  plead  formally  the  ordinar}-  rules  of  pleading  ap- 


78.  Colorado  Eastern  R.  Co.  v.  Chicag-o 
etc.,  R.  Co.   [C.  C.  A.]    141  P.  898. 

79.  Eddleman  v.  Union  County  Traction 
&  Power  Co.,    217   111.   409.   75   N.   B.   510. 

SO.  Brigham  City  v.  Chase  [Utah]  85  P. 
436. 

81.  Rev.  St.  1898,  §  3595.  Brigham  City 
V.  Chase  [Utah]  85  P.  436. 

82.  Rev.  St.  1898,  §  2920.  Brigham  City 
V.    Chase    [Utah]    85    P.    436. 

SS.  Rev.  St.  1889.  §  1264.  Kansas  City 
Interurban  R.  Co.  v.  Nelson,  193  Mo.  297,  91 
S.  W.  1036. 

84.     See  5  C.  L.   1122. 

8.'.  Mobile,  etc.,  R.  Co.  v.  Hoye  [Miss.] 
40  So.  5. 

86.  Code  1892.  c.  40,  §  1679.  Mobile,  etc., 
R.  Co.  V.  Hoye  [Miss.]  40  So.  5. 

87.  Southern  Illinois  &  M.  Bridge  Co.  v. 
Stone,  194  Mo.  175,  92  S.  ^V.  475. 

88.  Where  a  justice  dismissed  a  petition 
filed  by  the  attorney  general  on  behalf  of 
the  state  for  the  benefit  of  a  railroad  com- 
pany, and  the  circuit  court  on  mandamus 
sustained  a  demurrer  to  the  petition,  the 
judgment  was  not  res  judicata  in  proceed- 
ings by  the  company-  to  condemn  the  same 
land.  Sullivan  v.  Tazoo,  etc.,  R.  Co.,  85  Miss. 
649,  38  So.  33. 


89.  See  5  C.  L.  1122. 

90.  TVhere  a  city  charter  does  not  require 
formal  pleadings  in  proceedings  to  condemn 
land  for  streets,  the  filing  of  a  motion  aver- 
ring that  the  ordinance  providing  for  the 
street  is  invalid  as  taking  property  for  pri- 
vate use  sufficiently  raises  the  issue  of  the 
character  of  the  use.  In  re  Twenty-First 
St.    [Mo.]    96   S.   V^.    201. 

91.  The  eminent  domain  act  of  Illinois 
prescribes  the  petition  to  be  filed  by  an  al- 
ready existing  and  established  corporation 
vested  with  power  to  condemn  land  [2  Starr 
&  C.  Ann.  St.  (2d  Ed.)  p.  1763,  §  2]  (Hutchins 
V.  Vandalia  Levee  &  Drainage  Dist.,  217  111. 
561.  75  N.  E.  354;  Pittsburgh,  etc.,  R.  Co.  v. 
Sanitary  Dist.,  218  111.  286,  75  N.  E.  892),  and 
a  petition  filed  by  property  owners  under 
the  drainage  act  of  May  29,  1879  (Laws  1879, 
p.  120),  for  the  organization  of  a  drainage 
district,  cannot  be  regarded  fls  a  substitute 
for  it  (Hutchins  v.  Vandalia  Levee  &  Drain- 
age Dist.,  217  111.  561.  75  N.  E.  354).  Hence 
the  county  court  in  a  proceeding  to  organize 
such  district,  under  the  act  of  May  29.  1879, 
cannot  invoke  the  provisions  of  the  eminent 
domain  act,  where  the  petition  required 
thereby  has  not  been  filed.  Id.  Laws  1S85, 
p.    129,    §    46,    amending    the    act    of   May    29, 
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p]y_92  Tp^g  petition  must  show  the  right  of  the  petitioner  to  conclenm,^'  the  .publico 
character  of  the  proposed  use,®*  and  the  nature  and  extent  of  the  proposed  appropri- 
ation,®' set  out  the  proceedings  prerequisite  to  condemnation,®^  and  must  allege 
the  name  of  the  landowner  and  the  extent  of  his  title®^  and  the  location  of  the 
land.®*     The  allegations  of  the  petition  as  to  defendant's  title  are  conclusive  on 


1879,  authorizing  drainage  districts  to  pro- 
ceed under  the  eminent  domain  act,  applies 
only  to  the  'construction  of  additional  cfrains 
or  the  repair  of  drains  by  districts  already 
organized.  Id.  In  New  Jersey  the  neces- 
sary contents  of  a  petition  and  the  requisite 
verification  are  prescribed  by  the  eminent 
domain  act  and  a  petition  cannot  be  held  in- 
sufficient for  not  stating  matters  not  so  re- 
quired. Philadelphia  &  C.  Ferry  Co.  v.  In- 
tercity Link  R.  Co.  [N.  J.  Law]  62  A.  184. 
Though  only  petition  and  cross  petition  are 
contemplated  by  statute  authorizing  condem- 
nation proceedings,  record  must  show  some 
sort  of  objection,  issue,  or  traverse  to  justify 
court  in  deciding  issue  of  title.  Sanitary 
Dist.  V.  Pittsburgh,  etc.,  R.  Co.,  216  111.  575, 
75  N.  E.   248. 

92.  M^'Tiere  the  defendant  in  condeftination 
proceedings  undertakes  to  plead  formally 
and  files  a  written  answer,  the  ordinary 
rules  of  pleading  should  prevail  and  no  af- 
firmative defense  not  pleaded  can  be  relied 
upon.  Mason  v.  Iowa  Cent.  R.  Co.  [Iowa] 
109  N.  W.   1. 

93.  The  allegations  of  the  complaint  must 
bring  the  condemning  corporation  substan- 
tially within  the  provisions  of  the  statute 
upon  which  it  relies  and  the  proofs  must 
sustain  the  essential  facts  as  alleged.  Mor- 
rison V.  Indianapolis  &  W.  R.  Co.  [Ind.]  76 
N.  E.  961.  The  right  of  eminent  domain,  in- 
volving as  it  does  an  attribute  of  sovereign- 
ty and  an  interference  with  private  rights, 
must  always  be  strictly  construed,  and  the 
petition  of  a  private  corporation,  claiming 
the  right  to  exercise  this  power,  must  clear- 
ly set  forth  the  grounds  upon  which  its 
claims  rest,  and  these  allegations  must  be 
clearly  proved.  Central  Union  Tel.  Co.  v. 
Columbus  Grove,  8  Ohio  C.  C.  (N.  S.)  81.  In 
a  condemnation  proceeding  brought  by  a 
foreign  telephone  company,  the  petition 
must  allege,  not  only  that  the  petitioner  is 
a  corporation  of  its  home  state,  duly  creat- 
ed for  the  purpose  of  erecting  and  maintain- 
ing lines  of  telephone  within  such  state,  but 
also  that  by  its  charter  it  is  empowered  to 
appropriate  private  property  therein,  and  in 
the  absence  of  such  averments  the  petition 
is  bad  on  demurrer.     Id. 

94.  A  petition  alleging  that  the  land  Is 
to  be  used  as  a  right  of  way  for  a  regularly 
organized  and  chartered  railroad  sufficiently 
shows  that  the  land  is  to  be  subjected  to  a 
public  use.  Kansas  City  Interurban  R.  Co.  v. 
Nelson,  193  Mo.   297,   91   S.  W.  1036. 

O't.  A  petition  to  condemn  a  telephone 
right  of  way  was  fatally  defective  for  fail- 
ure to  describe  the  size,  number  and  location 
of  poles  to  be  erected,  their  height,  etc., 
and  the  manner  of  stringing  the  wires.  Suf- 
folk County  Tel.  Co.  v.  Gammon,  99  N.  Y.  S. 
295.  An  allegation  in  a  petition  of  the  ne- 
cessity of  the  acquisition  of  the  property, 
whether  necessary  or  not,  after  the  petition 
had    already    alleged    that    certain    officials 


had  passed  upon  the  question  of  necessity, 
would  not  be  stricken  out  as  superfluou.s 
when  it  was  -not  apparent  how  the  allega- 
tion could  harm  the  moving  party.  In  re 
City  of  New  York,  48  Misc.  602,  96  N.  Y.  S. 
554. 

96.  A  complaint  in  a  proceeding  to  con- 
demn land  for  a  highway,  showing  a  hear- 
ing after  notice,  that  the  land  owner  was 
represented,  the  approval  of  the  viewers' 
report  and  award,  the  setting  apart  of  the 
sum  awarded,  the  drawing  of  the  warrant 
therefor,  and  the  owner's  refusal  for  10 
days  to  accept  it,  was  sufficient.  Within 
Pol.  Code  §§  2688,  2689,  and  Code  Civ.  Proc. 
§  1963,  subds.  15-20.  Mendocino  County  v. 
Peters  [Cal.  App.]  82  P.  1122.  In  Washing- 
ton a  petition  by  a  city  to  condemn  land 
for  a  public  use  need  not  allege  the  failure 
to  agree  as  to  the  price.  City  of  Puyallup  v. 
Lacey  [Wash.]  86  P.  215.  Failure  of  the 
petition  to  state  that  petitioner  had  located 
its  road  over  the  strip  sought  to  be  con- 
demned did  not  deprive  the  county  court  of 
jurisdiction,  but  the  court  could  allow  an 
amendment.  Martin  v.  Chicago  &  M.  Elec. 
R.  Co.,  220  111.  97,  77  N.  E.  86.  Where  the 
charter  of  a  city  provided  that  land  for 
streets  should  be  condemned  in  the  same 
way  as  by  railroad  companies,  it  was  neces- 
sary for  the  petition  to  sliow  a  previous 
effort  to  acquire  title.  Facts  held  to  show 
sufficiently  such  an  effort  on  the  part  of  the 
city.  City  of  Durham  v.  Rigsbee  [N.  C]  53 
S.    E.    531. 

97.  In  Wisconsin  the  petition  must  state' 
the  names  of  the  landowners  [Rev.  St.  1898. 
§§  1846-1848]  (Murray  Hill  Land  Co.  v.  Mil- 
waukee Light,  Heat  &  Traction  Co.,  126  Wis.' 
14,  104  N.  W.  1003),  and  on  appeal  from  the 
award  of  the  commissioners,  such  allegation 
is  conclusive  and  the  landowner  is  not  re- 
quired to  prove  his  title  (Id.).  In  an  ap- 
plication to  have  an  assessment  of  dam- 
ages made  by  a  sheriff's  jury,  for  the  tak- 
ing of  land  for  a  railway,  an  allegation 
that  plaintiff  was  the  owner  of  "part"  of  a 
certain  quarter  section  upon  and  over  which 
the  railway  was  located  was  a  sufficient  de- 
scription of  the  property.  Gray  v.  Iowa 
Cent.  R.  Co.,  129  Iowa,  68,  105  N.  W.  359.  It 
is  the  duty  of  the  petitioner  to  ascertain  the 
title  to  the  premises  and  to  name  the  owner 
in  the  petition.  Sanitary  Dist.  v.  Pitts- 
burgh, etc.,  R.  Co.,  216  111.  575,  75  N.  E.  218. 
If  the  title  of  the  owner  of  the  premises  is 
less  than  a  fee  simple,  the  petition  should 
so  state.     Id. 

98.  A  petition  to  the  quarter  sessions  of 
a  certain  county  to  appoint  viewers  to  wid- 
en a  road  in  a  township  of  said  county  suf- 
ficiently designates  the  county.  Quemahon- 
ing  Tp.  Road,  27  Pa.  Super.  Ct.  150.  A 
complaint  describing  a  railroad  crossing 
sought  to  be  condemned  as  about  %  of  a 
mile  eastward  of  a  certain  town,  and  show- 
ing  the   general   route,   termini,    etc.,    of  the 
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the  petitioner,  and  defendant  need  not  prove  his  title.^^  Wliere  a  lump  snm  is 
claimed  as  damages  and  the  petition  sets  forth  distinct  items  of  damage,  without 
specifying  the  proportion  of  the  sum  to  each,  testimony  offered  to  support  the  claim 
is  properly  rejected.^  Defects  in  the  original  petition  may  he  cured  by  a  petition 
for  review.^  The  eminent  domain  act  of  Illinois  expressly  provides  that  the  peti- 
tion may  be  amended,  even  as  to  jurisdictional  allegations.^  The  provision  of  the 
Illinois  eminent  domain  act  for  the  inclusion  of  separate  parcels  of  land  in  the 
same  petition  does  not  require  the  separate  parcels  to  be  owned  by  the  same  per- 
son.* After  a  motion  to  dismiss  has  been  overruled,  a  plea  to  the  jurisdiction  based 
on  the  same  ground  should  not  be  entertained.^  Under  the  Indiana  statute  the  ob- 
jections of  defendant  provided  to  be  filed  may  fill  the  office  of  a  demurrer  and  may 
present  issues  of  fact  defeating  the  condemnation,'  and  the  provision  in  such  stat- 
ute that  defendant's  objections  "shall  be  filed  not  later  than  the  first  appearance 
of  such  defendant,"  if  it  contemplates  a  filing  on  the  day  he  is  notified  to  appear, 
rather  than  that  on  which  he  does  appear,  is  directory  only.'^  The  court  on  proper 
showing  by  defendant  or  by  consent  of  plaintiff  may  permit  a  filing  of  objections 
by  defendant's  appearing  after  the  time  notified,^  and  a  failure  by  the  plaintiff  to 
object  to  such  filing  of  objections  after  the  time  fixed  is  a  waiver  of  the  requirement 
as  td  the  time  of  filing.® 

§  11,  Process,  notice,  citation,  publication}^ — As  a  general  rule,  notice  to  the 
landovmer  is  essential,^^  but  constructive  notice  from  the  proceedings  themselves  is 
often  held  suflficient.^^  Where  the  provisions  of  a  statute  prescribing  the  procedure 
for  the  condemnation  of  land  for  street  purposes  plainly  imply  notice  to  the  owner 
and  notice  is  in  fact  given,  he  is  not  deprived  of  property  without  due  process  of 
law.^^  In  proceedings  to  condemn  land  for  a  street,  the  resolution  condemning 
and  appropriating  the  land  is  a  legislative  ex  parte  act  of  which  the  owner  is  not  en- 


lines  of  road,  was  sufficient  under  Code  Civ. 
Proc.  §  1244.  Boca  &  L,.  R.  Co.  v.  Sierra  Val- 
leys R.  Co.   [Cal.  App.]    84   P.    298. 

99.     Sanitary    Dlst.   v.    Pittsburgh,    etc.,    R. 
Co.,   216   111.    575,   75  N.  E.   248. 
■  1.     Louisiana  R.  &  Navigation  Co.  v.  Sarpy 
[La.]    41    So.    477. 

2.  The  caption  of  the  petition  for  review 
In  the  absence  of  the  original  petition  fron- 
the  record  may  be  looked  to  to  determine 
whether  the  termini,  county,  and  township 
are  sufficiently  set  forth.  Quemahoning  Tp. 
Road.  27  Pa.  Super.  Ct.  150. 

3.  The  county  court  may  permit  the 
amendment  of  a  petition  that  fails  to  allegf 
that  petitioner  has  located  its  line  of  road  over 
the  strip  of  land  sought  to  be  taken.  Martin 
V.  Chicago  &  M.  Elec.  R.  Co.,  220  111.  97,  77 
N.   E.   SG. 

4.  5.  Martin  v.  Chicago  &  M.  Eloc.  R.  Co. 
220  111.   97,  77  N.  E.  86. 

6.  Act  Feb.  27,  1905,  §  5  (Acts  1905,  p. 
59,  c.  48;  4  Burns'  Supp.  1905,  §  893  et  seq.) 
Morrison  v.  Indianapolis  &  W.  R.  Co.  [Ind.]  76 
N.    E.    961. 

7.  Act  Feb.  27,  1905,  §§  3,  5  (Acts  1905 
p.  61,  c.  48;  4  Burns'  Supp.  1905,  §  893  et  seq.) 
Morrison  v.  Indianapolis  &  W.  R.  Co.  [Ind.] 
76  N.  E.  961. 

8.  9.  Morrison  v.  Indianapolis  &  "W.  R.  Co. 
[Ind.l    76   N.    E.   961. 

10.  See  5  C.  L.  1124. 

11.  Statute  not  providing  for  notice  denies 
due  process  of  law.  Sterritt  v.  Young  [Wyo.] 
82  P.  946.     It  must  be  legal  notice  and  in  the 


absence  of  any  authority  for  notice  by  pub- 
lication or  posting,  in  a  proper  case,  none 
but   personal  notice  would   be   legal.     Id. 

12.  Seizure  is  constructive  notice  and  the 
character  of  the  proceeding  gives  notice  to 
the  world.  State  v.  Jones,  139  N.  C.  613,  52 
S.  E.  240.  Where  it  was  matter  of  common 
knowledge,  after  the  destruction  by  fire  of 
the  structures  along  the  water  front,  that 
the  city  was  acquiring  property  by  con- 
lemnation  for  harbor  and  dock  purposes,  two 
^veeks'  notice  of  the  commissioners'  meeting 
to  assess  damages,  four  days'  notice  of  the 
•eview  of  the  assessment,  and  two  weeks' 
lotice  of  the  right  to  appeal,  are  reasonable. 
Dyer  v.  Baltimore,  140  F.  SSO.  Notice  that 
the  board  of  street  commissioners  deemed 
it  necessary  to  relocate  a  certain  watercourse 
ind  take  land  therefor,  under  a  statute  which 
authorized  such  taking  only  for  "sewerage 
works,"  was  sufficient  notice  of  the  taking  of 
the  land  for  sucli  relocation  and  for  sewerage 
works.  St.  1897,  p.  396,  c.  426.  Evans  v. 
Boston,  190  Mass.  525,  76  N.  E.  905.  Where 
a  town  proceeds  to  take  land  for  waterworks, 
it  is  immaterial  that  no  personal  notice  is 
given  to  the  owner  of  an  easement  therein, 
under  St.  1893.  p.  911,  c.  277  (Inhabitants  of 
Walpole  V.  Massachusetts  Chemical  Co. 
[Mass.]  78  N.  E.  140),  the  notice  by  the  pub- 
lic acts  of  the  town  and  its  officers,  and  the 
statutory  registration  required  being  suf- 
ficient  (Id.). 

13.  Creedmoor  Charter,  Priv.  Acts  1905.  p. 
1006,  c.  398.  State  v.  Jones,  139  N.  C.  613, 
52  S.  E.   240. 
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titled  to  notice.**  Although  the  stcatute  of  California  for  the  condemnation  of 
lands  for  levee  purposes  does  not  specificall}-  require  notice  to  property  owners,  the 
notice  of  the  appointment  of  appraisers  to  examine  the  premises  required  by  order 
of  the  court  is  sufficient  notice  of  the  proceedings  ;*=  but  the  statute  of  Wyoming 
for  the  condemnation  of  lands  for  irrigation  ditches  is  unconstitutional  in  that  there 
is  no  express  provision  for  notice  to  the  landowner- of  the  time  and  place  where  he 
mav  be  heard  as  to  his  damages,  notwithstanding  the  requirement  that  he  be  notified 
of  the  appointment  of  appraisers.*^  The  statutes  of  Washington  authorize  personal 
service  on  a  defendant  out  of  the  state  in  condemnation  proceedings.*'  When 
given  under  legislative  authority,  notice  by  publication  is  sufficient.*^  Under  a 
statute  authorizing  service  of  process  in  condemnation  proceedings  on  the  agent  of 
the  owner,  the  agent  may  waive  such  service.*^  Where  nonresident  landowners  en- 
tered a  full  appearance  and  filed  pleas  in  bar,  all  question  as  to  jurisdiction  of  their 
persons  was  waived.^'' 

§  13.  Hearing  and  determination  of  rigid  to  condemn.^'^ — Since  the  Indiana 
statute  provides  for  a  hearing  and  determination  of  all  objections  to  the  right  of 
condemnation  prior  to  the  appointment  of  appraisers  or  the  taking  of  the  prop- 
ertv,^^  it  is  not  unconstitutional  as  a  deprivation  of  property  without  due  process 
of  iaw.^^  The  court  may  rightfully  determine  whether  the  petitioner  has  the  power 
to  exercise  the  right  of  eminent  domain,  whether  the  property  is  subject  to  that 
right  and  is  being  taken  for  a  public  use,  whether  the  power  is  being  abused  and 
other  kindred  questions;^*  but  it  cannot  deny  the  right  to  condemn,  where  such 


14.  state  V.  Jones,  139  N.  C.  613,  52  S.  E. 
240.     See   4   Mich.  L.   R.   485. 

1.5.  St.  1861,  p.  358,  c.  352,  §  16.  McCarty 
V    Southern  Pac.  Co..  148  Cal.   211.   82   P.   615. 

16.  Rev.  St.  1899.  §§  897-900.  Deprival  of 
property  without  due  process  of  law.  con- 
trary to  Const,  art.  1,  §  6.  Sterritt  v.  Young 
[Wvo.]    82   P.    946. 

17.  Laws  1905,  c.  55,  §  5,  provides  for  ser- 
vice of  summons  in  condemnation  proceed- 
ings as  in  civil  actions,  and  Ballinger's  Ann, 
Codes  &  St.  §  4875,  authorizes  personal  ser- 
vice out  of  tiie  state  which  shall  be  equiva- 
lent to  service  by  publication.  State  v.  Su- 
perior Ct.  for  Whatcom  County,  42  Wash.  521, 
85  P.  256.  An  affidavit  that  copies  of  the  pe- 
tition and  summons  were  left  with  each  de- 
fendant, and  an  affidavit  that  the  party  mak- 
ing the  service  was  qualified,  constituted 
proof  of  valid  service.     Id. 

18.  Where  one  of  the  attorneys  of  the 
railroad  company  made  affidavit  that  the 
landowner's  residence  was  unknown  and  af- 
ter diligent  inquiry  could  not  be  discovered 
and  the  sheriff  returned  that  after  diligent 
inquiry  he  was  unable  to  find  him  in  the 
county,  a  service  by  publication  was  au- 
thorized under  2  Ballinger's  Ann.  Codes  & 
St  5  5038  Moynahan  v.  Superior  Ct.  for  Spo- 
kane County,  42  Wash.  172.  84  P.  655.  The 
statute  does  not  require  a  showing  that  the 
owner's  residence  was  unknown  to  and  could 
not  be  discovered  by  any  of  the  corporation's 
officers   or    agents.      Id. 

19.  Dees  Bros.  v.  Harrison  [Tex.  Civ.  App.] 
95    S.    W.    1093.  ..   ^    „ 

•>0  Douglas  V.  Indianapolis  &  N.  W.  Trac- 
tion  Co.    [Ind.    App.]    76   N.   B.    892. 

21.      See    5    C.   L.    1124. 

•»■>  Act  Feb.  27,  1905  (Acts  1905,  p.  59. 
c  '"48;  4  Burns'  Supp.  1905,  §  893  et  seq.). 
Morrison  v.   Indianapolis  &  W.  R.  Co.    [Ind.] 


76  N.  E.  961.  Where  It  is  proper  to  file 
written  ob.iections  to  the  proceedings  prior 
to  the  anpointment  of  appraisers,  a  right 
to  the  trial  of  such  issues  will  be  implied. 
Act  Feb.  27,  1905.  §  5  (Acts  1905,  p.  61,  c. 
48;   4    Burns'    Supp.    1905.    §    893    et  seq.).     Id. 

23.  Morrison  v.  Indianapolis  &  W.  R.  Co. 
[Ind.]    76  N.   E.   961. 

24.  Pittsburgh,  etc.,  R.  Co.  v.  Sanitary 
Dist.,  218  111.  286.  75  N.  E.  892.  Where  the 
corporate  existence  of  a  corporation  seek- 
ing to  condemn  land  is  properly  challenged, 
it  is  incumbent  on  the  plaintiff  to  shows  its 
de  jure  or  de  facto  existence.  Defendant 
challenged  its  corporate  existence  in  ob- 
jections filed  under  Act  Feb.  27,  1905,  §  5. 
Morrison  v.  Indianapolis  &  W.  R.  Co.  [Ind.] 
76  N.  E.  961.  Although  the  statute  empowers 
a  railroad  corporation  to  condemn  land 
"when  duly  organized"  [Code  1896,  §  1163] 
(Central  of  Georgia  R.  Co.  v.  Union  Springs 
<fe  N.  R.  Co.  [Ala.]  39  So.  473),  it  cannot  be 
urged  to  defeat  condemnation  proceedings 
that  the  certificate  of  incorporation,  issued 
by  the  secretary  of  state,  does  not  contain 
the  names  of  the  incorporators  who  signed 
the  declaration  of  intention  required  to  be 
filed  (Id.).  W^here  a  corporation  not  or- 
ganized for  railroad  'purposes  was  authorized 
by  the  supervisors  to  build  a  railroad  along 
a  highway  but  was  enjoined  therefrom,  and 
a  railroad  corporation  was  or.ganized  for 
the  purpose,  petitioning  for  a  franchise  and 
waiving  the  other  franchise,  the  landowner, 
in  proceedings  to  condemn  a  right  of  way, 
could  not  object  on  the  ground  of  the  non- 
conveyance  by  the  former  corporation  of  its 
right  of  way  to  the  railroad  corporation. 
Under  Civ.  Code,  §  494.  relating  to  sales  of 
property  by  one  railroad  to  another.  Madera 
R.  Co.  v.  Raymond  Granite  Co.  [Cal.  App.] 
87   P.    27.     The    good   faith   of  corporators   in 
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right  exists,  on  the  groimd  that  its  exercise  is  unnecessary  or  inexpedient.^^  Wliere 
the  answer  in  proceedings  to  condemn  land  for  the  exteusion  of  a  street  avers  that 
the  street  is  to  be  for  a  private  purpose,  it  is  the  duty  of  the  court  to  hear  the  evi- 
dence and  dismiss  the  proceedings  if  it  so  finds.^*'  While  a  corporation  has  primary 
discretion  in  determining  what  land  is  necessary  to  be  taken,-"  the  ultimate  power  is 
in  the  court  to  determine  the  necessity  for  taking.^*  Where  the  public  value  x)f  the 
purpose  for  which  land  is  sought  to  be  condemned  is  dependent  upon  the  success- 
ful termination  of  an  independent  condemnation  action,  final  judgment  therein 
should  be  withheld  subject  to  the  outcome  of  the  other  action. ^^  Under  the  eminent 
domain  act  of  Xew  Jersey,  the  justice  before  whom  condemnation  proceedings  are 
pending,  can  permit  amendments  and  adjourn  the  hearing  on  the  petition.^" 

§  13.  Commissioners  or  other  tribnnal  to  assess  damages;  trial  hy  jnry.^'^ — In 
many  states  the  parties  have  a  constitutional  rfsht  to  a  jury  trial.^^  but  that  right' 
may  be  waived,  in  some  states,  by  failure  to  demand  such  a  trial,^^  and  statutes 
usually  give  a  right  to  such  jury,^*  and  prescribe  the  manner  of  selection."^     In 


organizing  the  corporation  cannot  be  ques- 
tioned in  proceedings  to  condemn  lands  for 
a  railroad.  Id.  A  corporation  organized  un- 
der the  laws  of  one  state  and  seeking  to 
expropriate  land  in  another,  must  meet  the 
objection  of  the  illegality  of  its  organization 
by  proof  of  the  regularity  thereof.  Cumber- 
land Tel.  &  T.  Co.  V.  St.  Louis,  etc.,  R.  Co. 
FLa.]  41  So.  492.  The  right  of  a  telegraph 
company  to  condemn  lands  cannot  be  de- 
feated by  showing  that  it  is  only  a  dummy 
company  for  a  telephone  company,  without 
capital  stock,  organized  for  the  purpose  of 
enabling  the  telephone  company  to  condemn 
land  indirectly.  Alabama  &  V.  R.  Co.  v. 
Cumberland  Tel.  &  T.  Co.  [Miss.]  41  So. 
258.  Under  a  statute  prohibiting  the  con- 
demnation of  land  for  railroad  purposes  until 
the  whole  of  the  capital  stock  is  subscribed, 
the  corporation's  books  are  admissible  to 
show  such  subscription  [Ballingcr's  Ann. 
Codes  &  St.  §  42.50]  (State  v.  Superior  Ct. 
[Wash.]  87  P.  40),  and  the  fact  that  some 
of  the  stock  has  been  subscribed  by  one  as 
trustee  is  immaterial,  since  either  the  un- 
disclosed principal  or  the  trustee  is  liable 
(Id.). 

25.  Pittsburgh,  etc.,  R.  Co.  v.  Sanitary 
Dist.,  218  111.   286,  75  N.  E.  892. 

26.  In  re  Twenty-First  St.  [Mo.]  96  S.  W. 
201. 

27.  "Wheeling,  etc..  R.  Co.  v.  Toledo  R.  & 
T.  Co.,  72  Ohio  St.  368,  74  N.  E.  209. 

28  Rev.  St.  6420.  Wheeling,  etc..  R.  Co. 
V.  Toledo  R.  &  T.  Co.,  72  Ohio  St.  368,  74  N. 
E.  209. 

29.  Independent  proceedings  to  extend 
two  streets  so  as  to  connect,  each  being  a 
cul  de  sac  if  the  other  fails.  In  re  Twenty- 
First   St.    [Mo.]    96    S.   W.    201. 

:!o.  P.  L.  1900,  p.  86,  §  17.  Philadelphia  & 
C.  Ferry  Co.  v.  Intercity  Link  R.  Co.  [N.  J. 
Law]    62    A.    184. 

31.  See   5   C.  L.    1125. 

32.  Const.  Colo.  art.  2,  §  15.  Broadmoor 
Land   Co.  v.   Curr   [C.  C.   A.]    142    F.   421. 

3.3.  Where  a  defendant  landowner  re- 
moved the  prof-ecdings  to  a  Federal  court, 
and  appeared  and  answered  therein  on  the 
date  set  for  hearing,  without  at  that  time 
demanding  a  jury,  he  waived  his  right  there- 
to.    Broadmoor  Land   Co.  v.   Curr    [C.   C.  A.] 


142  F.  421.  Const.  1875,  art.  12,  §  4,  pre- 
serves the  right  of  jury  trial  in  condemns - 
tion  proceedings  and  a  party  who  excepts 
to  the  report  of  commissioners  may  have  liis 
damages  i>sscssed  by  a  jury.  Southern  Mip- 
souvi  Ik  A.  R.  Co.  V.  Woodward.  193  Mo.  656, 
92  S.  W.  470.  The  provisions  of  the  drain- 
age act  of  May  29,  1879  (Laws  1879,  p.  120), 
as  am.f-nded  by  Laws  1885,  p.  108,  authorizin:^ 
the  assessment  of  damages  by  commissioners 
instead  of  by  a  jury,  are  unconstitutional. 
Hutchins  v.  Vandalia  Levee  &  Drainage  Dist., 
217  111.  561,  75  X.  E.  354,  citing  Juvinall  v. 
Jamesburg  Drainage  Dist.,  204  111.  106,  68  N. 
E.  440.  The  provisions  of  drainage  act  (2 
Starr  &  C.  Ann.  St.  1896,  p.  1508,  c.  42)  par. 
44,  for  the  assessment  of  damages  by  a  jury 
or  comm.issioners  is  unconstitutional,  as  the 
landowner  has  the  right  to  have  a  jury.  Hull 
V.  Sangamon  River  Drainage  Dist.,  219  111. 
454,    76    X.    E.    701. 

In  N'ortli  Carolina,  there  is  no  constitution- 
al provision  guarantying  a  jury  trial  in  con- 
demnation proceedings  (State  v.  Jones,  139 
N.  C.  613,  52  S.  E.  240),  but  the  right  to  con- 
demn and  the  duty  to  pay  compensation  are 
recognized  by  the  courts  as  a  right  and  duty 
appertaining  to  sovereignty,  vrhich  the  state 
may  exercise  freely  upon  all  proper  occasions 
and  which  a  jury  has  no  right  to  control,  ex- 
cept where  an  appeal  is  taken  and  tried  in 
the  nisi  prius  courts  (Id.).  And  the  right 
of  a  landowner  to  a  jury  trial  is  protected, 
in  street  opening  cases,  where  provision  is 
made  for  an  appeal  from  the  award  of  dam- 
ages, to  a  court  where  all  issues  of  fact  are 
triable   by  jury.     Id. 

34.  In  aiissouri,  where  the  effect  of  grad- 
ing a  street  is  to  dam.age  an  abutting  prop- 
erty owner,  he  is  entitled  to  compensation  to 
be  assessed  by  a  jury  or  a  board  of  com- 
missioners, before  the  grading  is  done,  under 
Const,  art.  2.  §  21.  Graden  v.  Parkville,  114 
Mo.  App.  527,  90  S.  W.  115.  In  Mas.sachusetts, 
any  person  dissatisfied  with  the  determina- 
tion of  damages  by  commissioners  for  the 
taking  of  v.-ater  for  a  water  supply,  may 
claim  a  trial  by  jury  to  determine  such  dam- 
ages. Under  Pub.  St.  Supp.  1895,  c.  488,  §§ 
14,  15.  Carville  v.  Com..  189  Mass.  273.  75 
N.  E.  639.  The  report  of  the  commissioners 
that  petitioner  was  not  entitled   to  damages 
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other  jurisdictions  compensation  is  assessed  by  commissioners,  whose  competency,^' 
apjjoiutment,^'  and  powers,''^  depend  wholly  on  local  statutes.  An  ordinary  case  of 
street  opening,  no  more  difficult  than  the  usual  cases,  is  not  one  in  which  the  court 
can  increase  the  compensation  of  the  commissioners  of  estimate  and  assessment, 
under  the  statute  permitting  extra  allowance  in  difficult  or  unusual  cases.^^  Under 
the  provisions  of  the  Illinois  eminent  domain  act  authorizing  the  inclusion  of 
separate  parcels  in  the  same  petition  and  the  assessment  of  compensation  for  each 
by  the  same  or  ditferent  juries  as  the  court  may  direct,  it  will  be  presumed  that 
such  discretion  was  properly  exercised  in  the  denial  of  separate  juries,  in  the  absence 
of  anything  in  the  record  to  the  contrary.*" 

§  14.  The  trial  or  inquest,  and  hearings  on  the  question  of  damages.*'^ — Under 
the  provision  of  the  Illinois  eminent  domain  act  for  the  inclusion  of  separate  parcels 
of  land  in  the  same  petition,  a  property  owner  is  not  entitled  to  a  separate  trial  as 
a  matter  of  right.*^     Expropriation  proceedings  are  to  be  tried  summarily,*^  and  a 


sliould  be  entirely  disregarded  in  passing  on 
his  motion  for  a  jury  trial.  Id.  Tlie  ac- 
ceptance of  sucli  report,  in  the  absence  of  a 
waiver,  does  not  preclude  the  allowance  of 
the  motion  for  a  jury  trial,  filed  not  later 
tlian  the  term  succeeding  the  filing  of  the 
report.     Id. 

35.  The  wide  scope  given  for  selection,  the 
narrow  scope  given  for  objection  by  the 
owner  and  the  great  weiglit  attached  to  the 
jury's  verdict  make  it  the  duty  of  courts  to 
rigidly  construe  and  enforce  the  require- 
ments of  the  law  touching  the  competency  of 
jurors.  Louisiana  &  A.  R.  Co.  v.  Moseley, 
115  La.  757,  40  So.  37.  The  jury  should  be 
composed,  as  far  as  possible,  of  men  not  only 
without  pecuniary  interest  in  the  object 
sought  to  be  carried  out,  but  also  of  men 
taking  no  special  active  steps  towards  its 
accomplishment.  Id.  In  an  expropriation 
case  the  jury  should  be  taken  as  much  as 
possible  from  tlie  vicinage.  Louisiana  R.  &  Nav. 
Co.  v.  Morere,  116  La.  997,  41  So.  236.  Where  a 
jury  was  Impaneled  without  objection  and 
the  case  continued  to  another  on  the  un- 
derstanding that  defendant  would  then  an- 
swer, a  motion  to  quash  tlie  venire  on 
grounds  known  where  the  jury  was  im- 
paneled, came  too  late.  Louisiana  R.  &  Navi- 
gation Co.  V.  Sarpy  [La.]  41  So.  477.  The 
lawful  impaneling  of  a  jury  is  a  necessary 
incident  to  the  ascertainment  of  the  proper 
amount  of  damages.  State  v.  Superior  Ct. 
[Wash.]    86    P.    205. 

36.  In  the  absence  of  any  statute  pro- 
hibiting county  commissioners  from  serving 
in  proceedings  for  establishing  a  drain, 
where  they  are  personally  interested,  such 
proceedings  are  voidable  only  and  not  void 
[Proceedings  under  Burns'  Ann.  St.  1901,  § 
5655  et  seq.]  (Carr  v.  Duhme  [Ind.]  78  N.  E. 
322),  and  wliere  such  interest  is  disclosed  by 
the  record  and  is  well  known  to  the  parties, 
the  failure  to  make  objection  is  a  waiver  of 
the  disqualification  to  act  (Id.).  In  lov.'a  the 
provision  of  law  that  the  freeholders  ap- 
pointed to  condemn  property  shall  be  the 
commissioners  to  assess  all  damages  to  the 
owners  of  land  taken  does  not  require  thnt 
the  jury  to  assess  compensation  must  be.  tlie 
same  persons  wlio  served  in  the  condemna- 
tion of  the  property  several  years  before. 
Code,  §  2000.  Gray  v.  Iowa  Cent.  R.  Co.,  129 
Iowa   68,    105   N.    W.    359.     The    qualifications 


of  commissioners  of  estimate  in  condemna- 
tion proceedings  are  made  the  same  as  those 
of  jurors  by  New  York  City  Revised  Charter 
(Laws  1901,  p.  610,  c.  466).  Held  that  Code 
Civ,  Proc.  §  1027,  as  to  the  general  quali- 
fications of  jurors,  does  not  govern  in  New 
York  county,  but  §  1079,  as  to  the  qualifica- 
tions of  jurors  in  said  county.  In  re  112th 
and   113th   Sts.,   51  Misc.   337,   100   N,  Y.  S.   327. 

37.  Under  the  constitution  and  statutes 
of  Colorado,  it  is  the  positive  duty  of  the 
court  to  appoint  commissioners  on  the  re- 
quest of  the  landowner  [Const.  Colo.  art.  2, 
§  15;  Mills'  Ann.  St.  Colo.  §  1720]  (Broadmoor 
Land  Co.  v.  Curr  [C.  C.  A.]  142  F.  421), 
even  though  tlie  request  was  for  their  ap- 
pointment only  to  ascertain  and  determine 
the  necessity  of  the  proposed  taking  (Id.). 
The  duty  of  the  viewers,  in  Pennsylvania 
being  fully  set  forth  in  the  statute,  it  is  not 
necessary  to  include  in  tlie  order  of  ap- 
pointment a  direction  in  detail  to  complj' 
witli  tlie  statutory  requirements.  Nicholson 
Borough,  27  Pa.  Super.  Ct.  570.  The  act  of 
March  24,  1892  (P,  L,  p.  255),  for  permanent 
commissioners  of  assessment  in  first-class 
cities  applies  to  an  assessment  of  damages 
for  tal<;ing  land  for  a  street  in  Newark,  not- 
withstanding the  general  condemnation  act 
of  1900  (P.  L.  p.  79),  because  of  the  excep- 
tion in  §  17.  Morris  v.  Newark  [N,  J.  Law] 
62   A.   1005. 

38.  In  Pennsylvania  the  damages  oc- 
casioned by  tile  improvement  of  a  iaorough 
street  are  recoverable  in  a  proceeding  be- 
before  viewers.  Robinson  v.  Norwood 
Borough,  27  Pa.  Super.  Ct.  481.  In  Pennsyl- 
vania, in  tlie  condemnation  of  land  for  rail- 
road purposes,  it  is  the  duty  of  tlie  viov.^ers 
to  determine  whether  any  damages  have  been 
sustained  and  then  to  fix  the  amount.  Un- 
der Act  Mar.  27,  1848  (P.  L.  273).  William 
H.  Moudy  Mfg.  Co.  v.  Pennsylvania  R.  Co., 
212  Pa.  156,  61  A.  906.  In  proceedings  to 
condemn  property  for  docks  and  wharves,  the 
assessment  of  damages  by  a  special  commis- 
sion appointed  by  the  mayor  of  the  city  is 
valid.  Under  Act  App.  Mar.  11,  1904  (Laws 
1904,  p,  141,  c.  87),  known  as  the  "Burnt 
District  Act."     Dyer  v.  Baltimore,  140  F.  S.S0. 

39.  In  re  Butler  St.,  49  Misc.  609.  99  N.  Y. 
S.    1109. 

40.  Martin  v.  Chicago  &  M.  Elec.  R.  Co., 
220   111.  97,  77  N.  E.  86. 
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defendant,  who  waits  imtil  tlie  jurors  are  assem'oled  and  the  case  is  called  to  present 
excGiDtions  involving  both  questions  of  law  and  fact,  cannot  insist  upon  a  separate 
trial  of  the  same  before  the  judge.**  Where  in  cohdemnation  proceedings  to  widen 
a  highwa}'  the  ownership  of  the  lands  is  not  in  issue  but  is  expressly  admitted,  de- 
fendant has  no  right  to  open  and  close  the  argument.*^ 

Admissibility  of  evidence.^^ — Commissioners  are  not  bound  do^m  by  any  nar- 
row, teclmical  rules  of  evidence,  but  they  may  seek  information  wherever  it  is  to 
l)e  found. *^  When  not  too  remote  to  be  indicative  of  value,*^  evidence  showing  the 
value  of  the  premises  as  distinguished  from  that  of  the  business  carried  on  there,*® 
such  as  its  rental  value,°°  the  condition  and  character  of  the  land  and  improve- 
ments,^^ and  the  conditions  wrought  or  to  be  wrought  by  the  taking  but  not  those 
affecting  other  premises,"-  or  due  to  other  public  improvements,^^  its  adaptability 
to  prospective  needs  as  bearing  on  present  value,^*  admissions  of  value^^  of  the  owner 


41.  See   5   C.   L.'ll27. 

42.  Martin  v.  Chicago  &  M.  Elec.  R.  Co., 
220  111.   97,   77  N.   E.   86. 

43.  44.  Louisiana  &  A.  R.  Co.  v.  Moseley 
[La.]    41    So.    585. 

4."5.  Mendocino  County  v.  Peters  [Cal. 
App.]    82    P.    1122. 

46.  See    5    C.    L.    1127. 

47.  In  re  Brooklyn  Union  El.  R.  Co.,  99 
N.    Y.    S.    222. 

4S.  Evidence  as  to  whether  the  village  In 
which  the  lands  were  situated  was  improv- 
ing was  too  indefinite  and  properly  disal- 
lowed. Martin  v.  Chicago  &  M.  Elec.  R.  Co., 
220  111.  97.  77  K.  E.  86.  Questions  relating  to 
the  location  of  a  naval  school  in  the  village 
were  immaterial,  in  the  absence  of  evidence 
that  such  location  had  been  made  (Id.),  also 
questions  of  a  witness  as  to  what  value  he 
placed  on  lots  in  the  vicinity  of  the  tract 
in  question  (Id.),  also  questions  concern- 
ing factory  sites  in  the  village  and  whether 
they  were  usually  sold  or  donated,  and  how 
certain  property  near  factory  sites  rented, 
etc.  (Id.).  Certain  plans  showing  a  certain 
manner  of  subdividing  the  tract  in  question 
into  lots,  and  thereby  illvistrating  a  witness' 
testimony,    were    properly    excluded.     Id. 

49.  In  proceedings  to  recover  damages 
for  the  construction  of  an  elevated  railway, 
evidence  is  not  admissible  to  show  damage 
to  business  conducted  on  the  premises  af- 
fected [Proceedings  under  St.  1894,  p.  761. 
c.  548]  (Peabody  v.  Boston  El.  R.  Co.,  191 
Mass.  513.  78  X.  E.  392),  but  only  to  show  the 
diminution  in  value  of  the  property  for 
use  in  the  business    (Id.). 

50.  In  a  suit  for  damages  to  a  building 
resulting  from  an  elevated  railway  i.n  the 
street,  it  was  within  the  court's  discretion  to 
admit  or  exclude  a  question  as  to  what  would 
have  been  a  fair  price  for  the  use  of  a  part 
of  the  building  before  the  railway  was  con- 
structed. Cotton  V.  Boston  El.  R.  Co..  191 
Mass.  103,  77  N.  E.  698;  Magee  v.  Oklahoma 
City  &  T.  R.  Co.  [Tex.  Civ.  App.]  95  S.  W. 
1092.  Rental  value  after  the  construction  of 
the  road.  Texas  Short  Line  R.  Co.  v.  Clifford. 
94  S.  "W.  168.  In  action  for  damages  to  land 
by  construction  and  operation  of  elevated 
railway,  it  was  proper  to  admit  proof  of  rents 
received  for  several  years  prior  thereto,  in 
good  faith  and  in  the  regular  course  of  busi- 
ness. Levenson  v.  Boston  El.  R.  Co.,  191 
Mass.  75,  77  N.  E.  635. 

51.  In   proceedings  to   condemn   land   by  a 


water  power  company,  the  owner  may  show 
that  the  land  was  naturally  adapted  to  reser- 
voir purposes.  Brown  v.  Forest  "Water  Co.. 
213  Pa.  440,  62  A.  107S.  In  proceedings  to 
extend  a  street  across  a  railroad  right  of 
way,  the  city  can  show  a  -way  by  user  of 
less  width  tlian  the  street,  to  be  considered 
in  connection  with  defendant's  evidence  that 
the  extension  of  the  street  would  render  its 
yards  less  useful  and  increase  the  cost  of 
operation.  Chicago  Terminal  Transfer  Co.  v. 
Chicago,  217  111.  343,  75  N.  E.  499.  Cost  of 
building  on  land,  built  in  good  faith  and 
under  normal  conditions,  could  be  shown  in 
action  for  assessment  of  damages  to  land  by 
construction  and  operation  of  elevated  road. 
Levenson  v.  Boston  El.  R.  Co.,  191  Mass.  75, 
77  N.  E.  635. 

52.  On  the  question  of  damages  for  the 
construction  of  a  railroad  along  a  high^vay 
over  defendant's  lands,  it  was  proper  to  ex- 
clude evidence  as  to  the  condition  in  Tvhich 
the  highway  was  left  by  plaintiff's  grading 
at  other  points.  Madera  R.  Co.  v.  Raymond 
Granite  Co.  [Cal.  App.]  87  P.  27.  In  de- 
termining the  damages  for  land  taken  for 
a  railroad  right  of  "way,  it  "w^as  not  error  to 
admit  evidence  of  a  cut  in  the  grade  of  the 
road  along  the  land  involved.  Consolidated 
Traction  Co.  v.  Jordan,  36  Ind.  App.  156,  75 
N.  E.  301.  Evidence  that  inhalation  of  par- 
ticles of  steel  and  iron,  floating  into  a  build- 
ing from  the  operation  of  an  elevated  street 
railway,  was  apt  to  cause  pulmonary  affec- 
tions and  injure  the  health  was  admissible. 
Cotton  v.  Boston  El.  R.  Co.,  191  Mass.  103. 
77  N.  E.  698.  On  the  effect  of  the  operation 
of  an  elevated  railway,  the  testimony  of  the 
keeper  of  a  restaurant  on  the  premises  that 
customers  on  several  occasions  left  because 
they  could  not  talk  and  hear  one  another 
is  relevant.  Peirson  v.  Boston  El.  R.  Co..  191 
Mass.  223.  77  N.  E.  769.  Evidence  of  injury 
to  furnishing  by  sm.oke,  cinders,  etc.,  is  ad- 
missible as  bearing  on  the  diminution  in 
m.arket  value.  Texas  Short  Line  R.  Co.  v. 
Clifford  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  804, 
94   S.  W.  168. 

53.  In  an  action  for  damages  caused  to  an 
abutting  owner  by  the  construction  of  an 
embankment  along  a  street  by  a  corporation 
constructing  a  public  utility,  it  was  error 
to  admit  evidence  of  the  amount  of  material 
required  to  raise  his  lot  up  to  a  level  with 
the  rail  on  the  embankment.  Birmingham.  R. 
Xj.   &  Power  Co.  v.   Oden    [Ala.]   41   So.   129. 
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or  appropriatoT,^^  are  admissible  on  the  value  of  tlic  land  and  the  damages.  Sales 
of  adjacent  and  similar  laud  may  be  shown-"  when  not  too  remote  in  time,^^  but 
not  mere  offers.^^  The  presence  of  inducing  motives  in  a  sale  aside  from  the  value 
of  the  land  renders  evidence  of  the  sale  inadmissible,  and  such  is  the  rule  as  to 
pales  made  to  the  condemning  party  for  the  same  use^"  and  speculative  purchases."^ 
Hence  it  may  be  shown  in  rebuttal  that  sales  proven  were  made  under  exceptional 
circumstances  not  indicative  of  true  value.®^  To  prove  value,  such  sales  may  be 
proved  by  parol  evidence.®^  In  determining  whether  plaintiff's  property  has  been 
depreciated  in  value  by  the  construction  of  certain  stock  pens  and  railroad  yards 
nearby,  it  is  error  to  admit  evidence  of  an  increase  of  value  in  dissimilar  property.*'* 
The  verdict  of  a  jury  in  a  case  between  other  parties  for  the  expropriation  of  similar 
property  in  the  neighborhood  is  good  e^ddence  of  valuc.^^     Decreased  value  is  not 


54.  In  proceedings  to  condemn  part  of  a 
freight  terminal  of  a  railroad,  evidence  of 
the  extent  of  business  done  there,  as  well  as 
the  capacity  of  the  property  for  extension 
to  meet  the  increasing  demands  of  tlie  busi- 
ness, is  admissible.  Sanitary  Dist.  v.  Pitts- 
burgh, etc..  R.  Co.,  216  111.  575,  75  N.  E.  248. 
It  was  proper  to  show  that  the  land  involved 
was  adaptable  to  subdivision  and  its  en- 
hanced value  therefore  could  be  considered. 
Martin  v.  Chicago  &  M.  Elec.  R.  Co.,  220  111. 
97,  77  N.  B.  86.  In  determining  the  com- 
pensation to  be  awarded,  reference  should 
be  had  to  use  for  which  the  prop- 
erty is  suitable,  having  regard  to  ex- 
isting conditions  and  the  business  wants 
that  may  be  reasonably  expected  in  the  im- 
mediate future.  Metropolitan  St.  R.  Co.  v. 
Walsh,  197  Mo.  392,  94  S.  V,\  860.  Evidence 
of  the  increased  value  of  property  generally 
because  of  the  acquisition  of  property  by 
large  industrial  enterprises  in  the  vicinity 
may  be  shown  if  such  holdings  were  ac- 
quired prior  to  the  condemnation  proceed- 
ings. Id.  Market  value  for  residence  pur- 
poses before  and  after  the  construction  ot 
Buch  road  is  admissible  to  show  diminution 
in  market  value.  Texas  Short  Line  R.  Co. 
V.  Clifford  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
804,    94    S.    W.    168. 

55,  56.  In  condemnation  proceedings 
against  the  owner  and  his  mortgagee,  an 
option  contract  executed  by  the  owner  alone 
to  convey  the  land  to  petitioner  on  payment 
of  a  certain  sum  was  inadmissible  as  an  ad- 
mission as  against  either  party.  Stamnes  v. 
Milwaukee  &  S.  L.  R.  Co.  [Wis.]  109  N.  W. 
100.  Where  the  plaintiff  testified  that  the 
value  of  his  property  after  the  erection  of 
defendant's  elevated  railway  was  from  $7,- 
800  to  $10,000,  evidence  that  he  employed 
agents  to  sell  it  and  named  $17,000  as  his 
price  was  admissible.  Cotton  v.  Boston  El. 
R.   Co.,   191   Mass.   103,   77   N.   E.   698. 

57.  Evidence  of  voluntary  sales  of  other 
".(ands  is  not  admissible  as  tending  to  show 
the  value  of  the  land  sought  to  be  taken,  un- 
less such  lands  were  in  the  same  locality 
and  of  the  same  general  character.  Chicago, 
etc..  R.  Co.  V.  Kline,  220  111.  334,  77  N.  E. 
229.  In  determining  the  value  of  land  border- 
ing on  a  river,  evidence  of  the  price  re- 
ceived by  the  landowner  on  the  opposite  side 
was  admissible.  Hadley  v.  Passaic  County 
Chosen  Freeholders  [N.  J.  Law]  62  A.  1132. 
Evidence  of  the  sale  price  of  platted  lots  in 
the    vicinity    was    inadmissible    in    determin- 


ing the  value  of  unplatted  land  sought  to  be 
condemned.  Martin  v.  Chicago  &  M.  Elec.  R. 
Co..  220  111.  97,  77  N.  E.  86.  Where  the  value 
of  land  was  affected  by  its  distance  from  a 
city,  evidence  of  sales  of  land  much  nearer 
the  city  T\-as  inadmissible.  Chicago,  etc., 
R.    Co.   V.   Mines    [111.]    77    N.    B.    898. 

58.  In  determining  the  value  of  property 
condemned,  evidence  of  sales  of  similar  prop- 
erty in  the  locality  at  or  about  the  time  is 
admissible.  Metropolitan  St.  R.  Co.  v.  Walsh. 
197  Mo.  392,  94  S.  W.  860.  The  price  paid  for 
neighboring  propertj'  for  a  railroad  riglit  of 
way  is  admissible  to  sliow  value,  though  the 
purchase  was  after  suit  brought.  Louisiana 
R.  &  Nav.  Co.  V.  Morere,  116  La.  997,  41  So. 
236. 

59.  Evidence  of  offers  to  purchase  other 
property  in  the  neighborhood  of  the  land  in 
question,  about  the  time  of  the  institution 
of  condemnation  proceedings,  w^as  properly 
re.iected.  Blincoe  v.  Choctaw^,  etc.,  R.  Co.,  16 
Okl.  2S6,  83  P.  903.  Evidence  that  a  witness 
liad  offered  to  sell  defendant  similar  property 
in  the  vicinity  at  a  certain  figure  and  he  liad 
refused  is  inadmissible.  Metropolitan  St.  R. 
Co.  v.  Walsh,  197  Mo.  392,  94  S.  W.  860.  Evi- 
dence of  offers  made  by  the  condemning 
party  in  an  endeavor  to  purchase  the  prop- 
erty is  inadmissible.     Id. 

60.  Metropolitan  St.  R.  Co.  v.  Walsh,  197 
Mo.  392,  94  S.  W.  860.  Evidence  held  suf- 
ficient to  show  that  plaintiff  had  purcliased 
certain  lots  for  use  with  defendant's  proper- 
ty. Id.  Plaintiff  Is  not  precluded  from  tak- 
ing advantage  of  error  in  admitting  such  e\i- 
dence  by  subsequently  introducing  similar 
evidence.     Id. 

61.  Evidence  of  speculative  purchases  is 
inadmissible  on  the  issue  whether  plaintiff's 
property  has  been  depreciated  by  construc- 
tion of  defendant's  >-ards  and  railroad  lines 
nearby.  Dennis  v.  Dallas,  etc.,  R.  Co,  [Tex. 
Civ.  App.]    94  S.  W.   1092. 

62.  Where  the  opinions  of  the  lando-^-n- 
ers'  w^itnesses  as  to  the  value  of  his  land 
were  based  mainly  on  land  sales  in  the  im- 
mediate vicinity,  the  railroad  company  could 
sliow  that  such  sales  "were  made  under  spe- 
cial circumstances  and  that  the  prices  re- 
ceived were  in  excess  of  the  market  value. 
Henkel  v.  Wabash  Pittsburg  Terminal  R.  Co., 
213   Pa.   485,   62  A.    1085. 

63.  Louisiana  R.  «&  Nav.  Co.  v.  Morere,  116 
La.  997.  41   So.  236. 

64.  Dennis  v.  Dallas,  etc.,  R.  Co.  [Te.x. 
Civ.   App.]    94    S.    W.    1092. 
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relevant  when  other  damaging  causes  hare  intervened.®®  Tax  assessments  not  made 
at  the  market  value  of  property  are  not  relevant.®^  The  amount  paid  by  the  owner 
of  property  sought  to  be  appropriated  for  railroad  purposes  does  not  fix  its  present 
value'^^  nor  is  its  present  value  shown  by  evidence  as  to  its  value  at  a  date  remotely 
prior/^  but  both  have  a  bearing  on  its  present  value  and  are  admissible  in  evidence 
as  tending  to  show  present  value.'*'  He  may  show  the  value  of  his  land  separate 
from  the  building,  and  the  value  of  the  building  separate  from  the  land,  and  in 
the  absence  of  all  other  evidence  the  aggregate  of  these  two  valuations  should  be 
taken  as  tjie  value  of  the  parcel.'^  The  contract  for  the  improvement  for  which  the 
land  is  taken  is  not  admissible  for  the  landowner.'^-  Evidence  by  the  landowner  as  to 
ihe  numljcr  of  children  in  his  family  was  properly  excluded,''^  and  so  of  evidence 
that  a  building  on  the  land  to  be  taken  was  so  conducted  as  to  violate  city  or- 
dinances and  the  state  laws  was  immaterial.'^*  The  notary's  statement  in  an  act 
that  the  price  recited  in  the  act  is  the  true  price,  so  far  as  he  knows,  does  not  make 
the  act  admissible  as  proof  of  value  in  an  expropriation  case.'^^  The  relative  magni- 
tude and  importance  of  the  proposed  use  may  be  admitted  if  it  affects  the  value 
of  the  property  remaining.'^®  Maps  and  plats  when  resting  on  a  proper  founda- 
tion^^ may  be  admitted. 

Opinions  of  witnesses  as  to  the  extent  to  which  the  property  has  been  damaged 
are  incompetent.^®  Expert  evidence  is  admissible  on  the  issue  whether  the  property 
has  been  enhanced  or  depreciated  by  the  improvement^ 

In  California  the  warrant  drawn  by  the  county  for  the  award  made  on  the  tak- 
ing of  a  highway  is  admissible  in  judicial  proceedings  to  condemn  it.^°  The  opinion 
of  experts  as  to  the  value  of  property  before  and  after  the  change  of  a  street  grade 
is  merely  advisory  and  not  binding  on  the  jury.^^  In  Pennsylvania  the  viewers' 
report  is  prima  facie  on  appeal  therefrom  only  when  proceedings  were  under  the  act 
of  1903.®^  In  proceedings  to  condemn  a  railroad  right  of  way,  along  a  hio-hway 
over  defendant's  land,  it  was  not  prejudicial  error  to  admit  the  testimony  of  a 
witness  on  the  question  of  damages  when  the  condemnation  of  the  highwav  was  be- 


65.  Louisiana  R.  &  Nav.  Co.  v.  Morere,  116 
La.    997,    41    So.    236. 

66.  Under  the  New  Tork  act  authorizing 
the  presentation  of  claims  for  damages  suf- 
fered by  the  improvement  of  Parlv  avenue, 
but  including  no  damages  for  which  any  rail- 
road company  might  be  liable,  it  was  error 
to  admit  evidence  showing  a  decrease  in 
value  of  the  property  after  the  beginning 
of  the  running  of  trains.  Laws  1901,  p. 
1787,  c.  729.  Sander  v.  State^  182  N.  T.  400, 
75    N.    E.    234. 

'     67.     Louisiana  R.  &  Nav.  Co.  v.  Morere,  116 
La.    997,    41    So.    236. 

68,  69,  70,  71.  Cleveland,  etc.,  R.  Co.  v. 
Gorsuch.  8  Ohio  C.  C.  (N.  S.)  297. 

72.  Carson  v.  Allegheny  City,  213  Pa.  537, 
62    A.    1070. 

73.  Shirley  v.  Southern  R.  Co.  [Ky.]  89 
S.    W.    124. 

74.  Freiberg  v.  South  Side  El.  R.  Co.  [111.] 
77    N.    E.    920. 

75.  Louisiana  R.  &  Nav.  Co.  v.  Morere,  116 
La.    997.   41    So.    236. 

76.  Testimony  that  the  company  using  the 
freight  house  adjoining  the  premises  oper- 
ates one  of  the  largest  systems  in  the  coun- 
try Is  proper  because  of  the  greater  value  of 
property  thus  located  over  that  on  an  in- 
significant line.  Cleveland,  etc.,  R.  Co.  v. 
Gorsuch,  8  Ohio  C.  C.    (N.   S.)    297. 


77.  In  condemnation  proceedings,  an  un- 
recorded plat,  made  twelve  years  prior  to 
the  taking  and  not  including  all  the  land 
involved,  is  not  admissible  in  evidence. 
Gorgas  v.  Philadelphia,  etc..  R.  Co.  [Pa.]  64 
A.  680.  A  map  shown  to  be  incorrect  and 
made  by  one  who  had  no  sufficient  data  as  to 
the  premises  was  properly  excluded.  ~  Cox  v. 
Philadelphia,    etc.,    R.    Co.     [Pa.]     64    A.    729. 

78.  Bell  County  v.  Flint  [Tex.  Civ,  App.] 
14   Tex.   Ct.   Rep.    256,    91    S.    W.    329. 

79.  Swift  &  Co.  V.  Newport  News  [Va.]  52 
S.   E.    821. 

SO.  In  proceedings  by  a  county  to  con- 
demn lands  to  widen  a  highway,  the  auditor's 
v.^arrant  for  the  damages  av.-.irded  was  ad- 
missible in  evidence.  Under  Code  Civ.  Proc. 
§  1870,  subd.  1,  providing  that  evidence  m.ay 
be  admitted  on  the  precise  fact  in  issue. 
Mendocino  County  v.  Peters  [Cal.  App.]  82 
P.    1122. 

81.  Widman  Inv.  Co.  v.  St.  Joseph,  191  Mo. 
459.  90  S.  W.  763. 

82.  V^'here  a  report  of  benefits  and  dam- 
ages in  proceedings  under  Act  May  16.  1S91 
(P.  L.  75),  was  appealed  from,  it  could  not 
be  received  as  prima  facie  evidence  of  bene- 
fits, as  provided  by  Act  April  2,  1903  (P.  L. 
124),  for  reports  of  viewers  in  proceedings 
under  the  latter  act.  Carson  v.  Allegheny 
City,    213    Pa.    537,    62   A.    1070. 
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fore  the  court,  tlie  testimony  being  limited  to  the  value  of  the  land  and  it  being 
shown  that  the  value  had  not  changed.*'^ 

Witnesses  and  examination  f/iereo/.^'^— Otherv/ise  qualified^''  witnesses  who 
are  adequately  informed  of  values  indicative  of  the  value  of  the  land  taken  may 
give  their  opinions.^^  An  expert  can  appraise  lands  after  hearing  the  evidence 
without  going  to  view  it.®^  The  danger  of  damage  may  be  considered,*^  but  such 
damages  must  not  be  included  in  the. question  propounded.*® 

A  witness  cannot  be  asked  on  his  direct  examination  as  to  the  money  valu-e  of 
land  similar  to  that  involved.^°  Cross-examination  as  to  offers  to  sell  declined  bv 
the  witness  has  been  held  improper,"^  but  after  testifying  to  extent  of  the  decrease 
in  value  of  the  land  not  taken,  it  is  proper  cross-examination  to  ask  the  affect  on 
segregated  parts  of  the  remaining  tract.^^ 

Instructions.^^ — Unless  in  issue  the  owner's  title  or  interest  should  not  be  sub- 
mitted."* Instructions  are  not  erroneous,  as  assuming  that  the  property  has  been 
damaged,  because  the  court  omitted  to  repeat  in  each  instruction  the  words  "if  any" 
used  in  the  first.^^  The  measure  of  damages  must  be  clearly  and  unambiguously 
stated"®  without  singling  out  particular  elements  of  value  or  depreciation."^     The 


S3.  Madera  R.  Co.  v.  Raymond  Granite  Co. 
[Cal.  App.]   87  P.   27. 

84.  See  5  C.  L,.  1129.  Photographs  of  cost- 
ly residences  in  the  vicinity  of  the  land  in- 
volved were  inadmissible  as  tending  to  im- 
peach a  witness  for  petitioner  as  to  the  value 
of  the  land.  Chicago,  etc.,  R.  Co.  v.  Kline, 
220    111.    334,    77   N.   E.    229. 

85.  The  owner  of  property  sought  to  be 
condemned  is  not  disqualified  to  give  his 
opinion  as  to  its  value  because  of  his  in- 
terest, but  such  interest  may  be  considered 
by  the  jury.  Metropolitan  St.  R.  Co.  v.  Walsh. 
197  Mo.  392,  94  S.  W.  860.  A  person  residing 
near  the  premises,  who  owns  and  has  bought 
and  sold  land  there  and  knows  of  other 
sales  there,  is  not  disqualified  to  give  an 
opinion  as  to  value,  because  he  states  that 
he  would  consider  to  some  extent  the  amount 
paid  him  by  plaintiff  to  compromise  a  pro- 
ceeding to  expropriate  land  owned  by  him 
and  wife  in  the  neighborhood.  Louisiana  R. 
&  Nav.  Co.  v.  Sarpy  [La.]  41  So.  477.  Such 
fact   merely   affects    his    credibility. 

86.  Required  to  have  such  knowledge  of 
the  subject-matter  as  can  reasonably  be  ex- 
pected in  view  of  the  circumstances  of  the 
case.  A  witness  acquainted  in  a  neighbor- 
hood where  sales  are  infrequent  is  not  re- 
quired to  have  as  full  knov/ledge  of  values 
as  in  places  where  sales  are  frequent  and 
of  public  interest  and  attention.  Lally  v. 
Central    Valley    R.    Co.    [Pa.]    64    A.    633. 

They  need  know  the  value  of  the  particular 
land  or  kind  of  land  only  and  not  general 
land  values.  Consolidated  Traction  Co.  v. 
Jordan,  36  Ind.  156,  75  N.  E.  301.  In  order 
that  a  witness  may  be  admitted  to  testify  as 
an  expert  as  to  value,  it  is  sufficient  that  he 
shows  he  has  some  knowledge  of  the  value 
of  the  propertv  in  question.  Louisiana  R.  & 
Nav.  Co.  V.  Morere,  116  La.  997,  41  So.  236. 
In  proceedings  to  condemn  part  of  land  de- 
voted to  a  public  use,  witnesses  who  knew 
the  value  of  property  so  used  were  quali- 
fied to  testify  as  ^  experts,  although  they 
did  not  know  the  rnarket  value  of  land  gen- 
erally. Sanitary  Dist.  v.  Pittsburgh,  etc..  R. 
Co.,  216  111.  575,  75  N.  E.  248.  Property  own- 
ers   well    acquainted    with    the    property    in 


question  can  testify  as  to  its  value  when  they 
know  what  owners  are  asking  for  property 
in  the  vicinity  and  the  actual  selling  price 
thereof.  Sutton  v.  Pennsylvania  R.  Co.,  214 
Pa.   274.  63  A.  791. 

Knowledge  must  be  founded  on  present 
conditions.  A  witness  who  has  only  a  gen- 
eral knowledge  of  the  value  of  property  to 
be  expropriated,  derived  from  passing 
through  on  a  railroad  train  and  has  not  for 
six  years  kept  in  touch  with  property  values 
elsewhere,  is  not  qualified  to  enlighten  a 
jury  as  to  values.  Louisiana  R.  &  Nav.  Co. 
V.  Sarpy  [La.]  41  So.  477.  Witnesses  could 
testify  as  to  value  of  property  in  the  neigh- 
borhood of  a  stream  appropriated  for  a  reser- 
voir when  the  water  was  taken  15  years  be- 
fore, although  their  examination  was  made 
but  a  short  time  before  the  trial  of  the  ac- 
tion for  damages.  Stauffer  v.  East  Strouds- 
burg  Borough  [Pa.]  64  A.  411. 

87.  Louisiana  R.  &  Nav.  Co.  v.  Kohn,  116 
La.  159,  40   So.  602. 

88.  A  witness  may  base  his  opinion  as  to 
damages  on  the  possibility  of  danger  from 
sparks  from  locomotives.  Illinois,  etc.,  R. 
Co.  V.  Ring.  219  111.   91,  76  N.  E.  83. 

89.  Southern  Missouri  &  A.  R.  Co.  v. 
Woodard,    193    Mo.    656,    92    S.   W.    470. 

90.  Gorgas  v.  Philadelphia,  etc.,  R.  Co. 
[Pa.]   64  A.  6S0. 

91.  Metropolitan  St.  R.  Co.  v.  Walsh,  197 
Mo.  392.  94   S.  W.  860. 

92.  Panhandle  v.  G.  R.  Co.  v.  Kirby  [Tex. 
Civ.  App.]    15  Tex.  Ct.  Rep.  827,  94  S.  W.   173. 

93.  See  5  C.  L.   1130. 

94.  Where  condemnation  proceedings  w^ere 
instituted  after  the  landowner  had  recovered 
against  the  railway  company  in  ejectment, 
and  commissioners  were  appointed  to  ascer- 
tain the  just  compensation  for  the  fee  simple 
title  to  the  strip,  a  requested  charge  that 
they  were  to  consider  whether  the  owner  had 
dedicated  the  strip  of  land  to  public  use  was 
properly  refused  as  opening  up  a  question 
settled  in  the  ejectment  suit.  Newport  News 
&  O.  P.  R.  &  Elec.  Co.  V.  Lake  [Va.]  54  S. 
E.    328. 

95.  Southern  Missouri  &  A.  R.  Co.  v, 
Woodard,    193    Mo.    656,    92    S.    W.    470. 


7  Cur.  Lavr. 


EMINEXT  DO:\IAIX  §  IG. 


loUl> 


charge  should  eliminate  elements  of  damage  incident  not  to  the  taking  Init  to  the 
enjoyment  and  use  of  what  was  taken/^  distinguishing  elements  of  damage  which 
otherwise  might  erroneously  be  considered  or  confused."^  Where  there  was' no  stipu- 
lation as  to  when  possession  of  the  land  should  be  taken,  it  was  not  error,  if  the 
time  taken  to  remove  part  of  the  land  would  affect  the  amount  of  damages  to  the 
rest,  to  instruct  the  jury  to  estimate  the  damages  on  the  basis  of  what  should  be 
the  ordinary  and  natural  consequences  to  the  strip  and  the  damages  resulting  there- 
from/ An  instruction  to  the  jury  to  disregard  the  evidence  given  in  open  court 
and  fix  the  value  of  damages  only  by  their  view  of  the  premises  was  error.-  An 
instruction  as  to  the  form  of  the  verdict,  providing  that  "we,  the  jury,  find  no  other 
property  will  be  taken  or  damaged,"  was  erroneous  where  the  evidence  showed  de- 
fendant entitled  to  damages  for  property  not  actually  taken.^ 

§  15.  View  of  appropriated  premises.* — The  better  rule  seems  to  be  that  the 
jury,  after  a  view  and  inspection  of  the  premises,  could  exercise  their  own  judg- 
ment, based  upon  their  inspection  and  observation,  together  with  all  the  evidence,^ 
but  it  is  also  held  that  the  jury  is  not  permitted  to  view  the  premises  for  the  pur- 
pose of  gathering  evidence,  but  for  the  purpose  of  better  understanding  the  evidence 
adduced  respecting  the  premises,®  and  such  a  view  does  not  put  the  jury  in  posses- 
sion of  evidence,  so  as  to  preclude  the  supreme  court  from  reviewing  the  facts,  on 
the  ground  that  all  the  evidence  on  which  the  jury  based  its  verdict  was  not  be- 
fore it/ 

§  16.  Verdict,  report  or  award;  judgment  tJiereon  and  lien  or  enforcement  of 
judgment.^ — The  report  must  contain  a  finding  on  every  fact  committed  to  the 


96.  Where  the  jury  were  instructed  that 
the  proper  measure  of  damag'es  was  the  mar- 
ket vaiue  of  the  land  taken,  it  was  not 
error  to  tell  them  to  "keep  in  mind  the  in- 
ITerest  to  be  taken  in  the  lands."  that  having 
reference  to  the  interests  of  others  less  than 
the  fee  and  not  meaning  that  the  market 
value  of  the  fee  was  not  the  proper  measure 
Prather  v.  Chicago  Southern  R.  Co.  [111.]  77 
N.  E.  430.  An  instruction  that  private  prop- 
erty cannot  be  damaged  for  public  use,  ex- 
cept "on  dvie  compensation"  first  made,  was 
not  objectionable  when  the  instructions  as  a 
whole  properly  stated  the  law.  Warren 
County  V.  Rand  [Miss.]  40  So.  481.  A  de- 
tailed explanation  of  the  meaning  of  the 
words  "market  value"  as  set  forth  in  a  re- 
quested instruction  approved.  Metropolitan 
St.  R.  Co.  v.  Walsh,  197  Mo.  392.  94  S.  W. 
860.  Charge  defining  the  words  "fair  market 
value"  approved.  Id.  In  an  action  to  re- 
cover damages  to  property  by  the  construc- 
tion of  railroad  tracks  and  other  improve- 
ments nearby,  an  instruction  that  if  "such 
improvements  were  placed  there  at  the  same 
time  and  in  such  manner  as  j'ou  cannot 
determine  its  proper  market  value  from  a 
preponderance  of  the  evidence  immediately 
before  the  construction  of  tracks,  depot,  and 
cotton  platform  on  the  purchased  strip  after 
the  tracks  had  been  constructed,  you  will 
find  for  the  defendant,"  held  incomprehen- 
sible and  misleading.  Magee  v.  Oklahoma 
Citv  &  T.  R.  Co.  [Tex.  Civ.  App.]  95  S.  W. 
1092. 

97.  An  instruction  that  the  measure  of 
damages  to  the  abutting  property  from  the 
laying  of  railroad  tracks  in  the  street  is  the 
difference  in  market  value  before  and  after, 
"taking  into  consideration  the  uses  to  which 


the  property  was  being  put,"  held  not  ob- 
jectionable as  singling  out  facts  where  such 
use  was  the  only  one  for  which  the  property 
was  adapted.  Texas  Short  Line  R.  Co.  v. 
Clifford  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  804. 
94   S.  W.   16S. 

98.  The  jury  having  been  instructed  not 
to  consider  remote  or  fanciful  injuries,  rest- 
ing wholly  in  conjecture  and  not  admitting 
of  an  estimate  in  damages,  certain  particular 
things  being  specified  as  such,  an  instruc- 
tion that  they  could  consider  "any  other 
things  either  annoying  or  hurtful  and  neces- 
sarily incident  to  the  permanent  location  of 
a  traction  line  across  a  farmer's  premises" 
was  harmless.  Indianapolis  Northern  Trac- 
tion   Co.    V.    Dunn    [Ind.    App.]    76    N.    E.    269. 

99.  In  condemnation  proceedings,  a  point 
calling  attention  to  the  necessity  of  dis- 
tinguishing between  the  results  of  the  opera- 
tion of  the  railroad  at  or  before  the  time 
of  the  taking  and  those  which  might 
follow  an  enlarged  operation  of  the  road 
should  have  been  given.  Sutton  v.  Pennsyl- 
vania R..CO.,  214  Pa.  274.  63  A.  791. 

1.  Sanitary  Dist.  v.  Pittsburgh,  etc.,  R.  Co. 
216    111.    575,    75   N.    E.    248. 

2.  Chicago,  etc.,  R.  Co.  v.  Mines  [111.]  77 
N.    E.    898. 

3.  Chicago  Terminal  Transfer  R.  Co.  v. 
Chicago,   217  111.    343.    75  N.   E.   499. 

4.  See   5   C.  L.   1130. 

5.  Blincoe  v.  Choctaw,  etc.,  R.  Co.,  16  Okl. 
286,  83  P.  903.  Jury  may  consider,  in  con- 
nection with  the  evidence  as  to  the  value 
of  the  land,  what  they  see  while  visiting  and 
inspecting  the  premises,  in  determining  ques- 
tions of  values,  benefits  and  damages.  Mar- 
tin V.  Chicago  &  M.  Elec.  R.  Co.,  220  111.  97 
77  N,   E.   86. 
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viewers.®  An  omission  by  the  viewers  in  Pennsylvania  to  note  in  their  report  im- 
provements along  the  road  is  not  fatal;  they  may  be  noted  upon  the  draft  ac- 
companying the  report.^"  The  ^dewers'  report  in  Pennsylvania  needs  to  be  signed 
only  by  a  majority  of  their  number."  Their  report  need  not  affirmatively  show 
that  they  met  at  the  time  and  place  designated  in  the  notice,  it  being  presumed,  in 
the  absence  of  evidence  or  inference  to  the  contrary,  that  they  did  their  duty.^^ 

The  damages  to  separate^ ^  tracts  is  ordinarily  awarded  separately.  Likewise 
the  amounts  awarded  for  the  value  of  the  land  taken  and  for  the  damages  to  the  re- 
mainder should  be  stated  separately,^*  though  a  joint  judgment  for  both  may  be 
rendered,^^  the  award  being  sometimes  regarded  as  indivisible,  covering  the  entire 
value  of  the  land  actually  taken  and  the  injury  to  that  not  taken.^^  In  Washington 
several  claimants  have  a  right  to  separate  awards  of  damages,  except  where  there 
is  a  doubt  or  contest  as  to  ownership  or  interests  in  the  property,  when  they  may 
be  required  to  interplead  after  condemnation.^^  In  New  York,  the  award  of  the 
commissioners  may  be  set  aside  for  irregularity  or  error  of  law,  or  on  the  ground  of 
exoessiveness  or  insufficiency,"  but  the  presumption  is  always  that  the  commission- 
ers acted  within  the  law.^® 

Sufficiency.-'^ — Omissions  which  can  be  supplied  by  clear  intendment  of  other 
parts  of  the  record  may  be  ignored.^^ 


6,  7.  City  of  Seattle  v.  Williams,  41  Wash. 
366,   83   P.   242. 

8.  See  5  C.  L.  1130. 

9.  A  report  of  viewers  on  the  establish- 
ment of  a  road  to  the  effect  that  the  route 
selected  passed  through  inclosures  of  more 
than  one  year's  standing  and  that  a  good 
way  could  not  be  otherwise  had  without 
essentially  departing  from  the  route  peti- 
tioned for  showed  that  the  viewers  complied 
with  the  statute  in  such  cases.  Burns'  Ann. 
St.  1901,  §  6743,  providing  for  viewing  the 
premises  and  determining  such  questions. 
Baker  v.  Gowland  [Ind.  App.]  76  N.  E.  1027. 
In  proceedings  to  condemn  land  to  improve 
the  water  front  of  a  river,  it  was  the  duty 
of  the  commissioners  to  determine  whether  a 
grantee  of  a  right  of  wharfage  was  entitled 
to  damages  in  consequence  of  the  taking  of 
the  property  sought  to  be  acquired.  In  re 
Water  Front  of  New  York,  98  N.  Y.  S.  1063. 
Condemnation  proceedings  under  Laws  1882, 
p.  1,  c.  410  and  amendments,  to  improve  the 
river  front  as  authorized  by  Laws  1870,  p. 
366,  c.  137.  as  amended  by  Laws  1871,  p. 
1231,    c.    574.    and    amendments.      Id. 

10.  Quemahoning  Tp.  Road,  27  Pa.  Super. 
Ct.   150. 

11.  Where  two  of  the  three  signed  the 
report  in  due  time,  it  was  not  vitiated  by  the 
fact  that  the  third  viewer  did  not  sign  it 
until  the  return  day.  Greenwood  Township 
Road,  27  Pa.  Super.  Ct.  54  9. 

12.  Greenwood  Tp.  Road,  27  Pa.  Super.  Ct. 
549. 

13.  Where  land  has  been  platted  in  acre 
tracts,  but  is  still  owned  and  occupied  by  one 
person  and  there  are  no  physical  evidences 
of  platting  or  improvements,  it  is  not  neces- 
sary that  compensation  for  taking  a  part 
for  a  right  of  way  be  assessed  separately. 
Gray  v.  Iowa  Cent.  R.  Co.,  129  Iowa,  68,  105 
N.  W.  359.  Where  the  viewers'  report  show- 
ed that  the  only  property  damaged  by  a 
change  of  street  grade  was  a  lot  with  a 
dwelling    thereon,    they    did    not   err    in    con- 


sidering another  lot  and  dwelling  contiguous 
thereto,  but  fenced  off,  as  a  separate  proper- 
ty.    Nicholson  Borough,  27  Pa.  Super.  Ct.  570. 

14.  Where  there  is  a  number  of  items  and 
the  property  is  of  considerable  value.  It  may 
be  of  some  assistance  in  ascertaining  the 
amount  to  be  fixed,  if  each  item  is  consider- 
ed separately.  Louisiana  R.  &  Nav.  Co.  v. 
Kohn,    116   La.   159,   40   So.    602. 

15.  Where  the  value  of  the  land  expro- 
priated and  the  damages  occasioned  could 
easily  be  taken  as  one  item,  it  was  not  il- 
legal to  consider  them  together.  Louisiana 
R.  &  Nav.  Co.  v.  Kohn,  116  La.  159,  40  So. 
602. 

16.  Stamnes  v.  Milwaukee,  etc.,  R.  Co. 
[V^'i.s.]   109  N.  W.  100. 

17.  Session  Laws  1895,  p.  84,  c.  55,  §§  8  (p. 
87),  13  (p.  89).  City  of  Seattle  v.  Park,  42 
Wash.  151,  84  P.  644.  Where,  on  appeal, 
the  record  showed  12  persons  appearing  at 
the  trial,  represented  by  counsel  and  appar- 
ently claiming  interests  in  the  property,  it 
was  presumed  that  tliere  were  doubts  as  to 
ownership  and  conflicting  claims,  and  that 
the  court  did  not  err  in  dismissing  cross- 
petitions  for  separate  awards,  and  refusing 
to  consider  the  claimants'  several  interests 
until  after  the  award.  Id.  But  it  was  the 
duty  of  tile  court  to  reinstate  such  cross- 
petitions  as  an  interpleader  and  determine 
tlie  respective  interests  of  claimants,  under 
Laws  1905,  p.  89,  c.  55,  §  13.      Id. 

18.  Code  Civ.  Proc.  3371.  Mead  v.  Gfbnger. 
97    N.    Y.    S.    526. 

19.  Where  the  award  made  for  land  taken 
for  a  schoolhouse  site  v.^as  general,  being 
a  gross  sum  for  the  value  of  the  land  and 
necessarily  including  the  consequential  dam- 
ages, the  presumption  prevailed,  and  the 
award  could  not  be  set  aside  as  excessive. 
Mead  v.  Conger,  97  N.  Y.  S.  526. 

20.  See    5    C.    L.    1131. 

21.  The  omission  to  name  the  township  In 
tlie  petition,  order  of  view  and  report,  is 
not    cause    for    the    reversal    of    an    order    of 
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Effect  or  conclusiveness." — A  verdict  is  conclusive  on  all  matters  necessarily 
found  in  reaching  the  conclusion. -^  Statutes  may  validly  attach  prima  facie  force 
to  a  report.^*  In  New  York  the  judgment  of  the  commissioners  is  to  prevail,  pro- 
vided they  have  acted  within  the  laAv.-^  In  Indiana,  on  the  filing  of  exceptions  to 
the  appraisers'  report  in  condemnation  proceedings  by  a  street  railway  for  a  right 
of  way,  the  question  of  damages  is  triable  de  novo,-^  and  the  burden  is  on  the  land- 
owner to  establish  his  damages.^^ 

Judgment  or  confirmation  and  enforcement}^ — ]\Iatters  necessarily  decided  by 
fhe  result  reached  need  not  be  formally  mentioned.-^  A  proceeding  had  on  notice 
and  a  hearing  is  conclusive=^°  on  those  who  stood  as  parties,^^  and  binding  in  a  sub- 
sequent proceeding;^"  but  where  appeals  in  three  proceedings  were  consolidated  and 
plaintiff  elected  to  accept  the  awards  made  in  the  first  two  only,  separate  judgments 
entered  therein  did  not  operate  as  an  adjudication  of  the  claim  of  damages  in  the 
third  proceeding.33  Waere  the  statute  authorizes  the  court  to  modify  or  annul  an 
assessment  of  benefits,  it  may  order  a  per  centum  deducted  from  the  amount  original- 
ly assessed  against  property  and  make  it  a  general  charge  against  the  city.^*         , 

§  17.  Costs  and  expenses.^^ — Proceedings  to  condemn  land  are  civil  actions 
within  the  meaning  of  the  statutes  regulating  costs,^°  and  such  items  only  as  the 
statute  contemplates  are  allowable,^^  and  a  railway  company,  which  in  good  faitli 
dismisses  condemnation  proceedings  pending  the  selection  of  the  jury,  is  not  liable 
to  the  landowner  for  expenses  incurred  in  preparing  his  defense  and  not  taxable 


confirmation,  where  the  termini  are  so  pre- 
cisely described  in  the  report  as  to  leave  no 
doubt  of  the  location  of  the  road.  Quema- 
honing  Tp.  Road,   27  Pa.   Super.  Ct.   150. 

22.  See    5    C.    L,.    1131. 

23.  And  where  the  route  selected  by  the 
viewers  ran  through  an  inclosure  exempt 
except  n  case  of  necessity  and  a  jury  trial 
resulted  in  favor  of  the  establishment  of 
a  highway,  the  judgment  properly  foUow^ed 
the  verdict  and  directed  the  establishment 
of  the  road  on  "the  route  selected.  Baker  v. 
Gowland  [Ind.  App.]  76  N.  B.  1027.  A  ver- 
dict in  condemnation  proceedings  will  not 
be  disturbed  on  appeal,  where  the  evidence 
is  conflicting  and  the  jury  viewed  the  prem- 
ises, in  the  absence  of  any  showing  of 
prejudice  or  excess  of  damages  allowed. 
Illinois,  etc.,  R.  Co.  v.  Ring,  219  111.  91,  76 
N.    E.    83. 

24.  Local  Improvement  Act  1897,  §  23 
(Starr  &  C.  Ann.  St.  Supp.  1902,  c.  24,  par. 
59),  making  the  commissioners'  report 
prima  facie  evidence,  being  a  mere  rule  of 
procedure,  is  not  unconstitutional.  Chica- 
go Terminal  Transfer  R.  Co.  v.  Chicago, 
217    111.    343,    75    N.    E.    499. 

25.  In  re  Brooklyn  Union  El.  R.  Co.,  99 
N.    Y.    S.    222. 

26.  Under  Burns'  Ann.  St.  1901,  §§  546Sd. 
54G8e.  as  amended  by  Acts  1903,  p.  92.  c.  36. 
Douglas  V.  Indianapolis  &  N.  W.  Traction 
Co.    [Ind.    App.]    76    X.    E.    892. 

27.  Douglas  V.  Indianapolis  &  N.  W. 
Traction    Co.    [Ind.    App.]    76    N.    E.    892. 

28.  See  5  C.  L.   1131. 

29.  Where  the  report  of  re-reviewers 
was  presented  for  confirmation  and  excep- 
tions were  filed  thereto,  and  also  a  petition 
for  anotlier  review,  it  "was  not  error  to 
confirm  the  report  without  formally  dis- 
posing of  the  petition,  as  such  confirma- 
tion  was   in   effect   a   refusal    of  another    re- 


view, the  granting  of  which  was  discretion- 
ary. Greenwood  Tp.  Road,  27  Pa.  Super 
Ct.    549. 

30.  Where  a  party  had  due  notice  and 
an  opportunity  to  be  heard,  in  a  proceeding 
to  widen  an  alley,  he  could  not  agaiii  be 
heard  to  insist  that  the  assessment  of  dam- 
ages and  benefits  should  be  annulled,  be- 
cause the  jury  failed  to  make  a  correct 
assessment  and  apportionment,  although  it 
appeared  to  be  a  case  of  hardship.  Brand- 
enburg V.  District  of  Columbia,  26  App. 
D.    C.    140. 

31.  An  order,  made  after  an  appeal,  con- 
firming the  appraisal  commissioners'  re- 
port, was  not  conclusive  on  persons  not 
parties  to  the  appeal,  nor  to  the  subsequent 
proceedings.  Cochrane  v.  Smadbeck  99  N 
Y.  S.  5. 

32.  Where  viewers  reported  an  assess- 
ment of  benefits  for  a  street  improvement, 
the  landowner  could  not,  on  appeal,  set  off 
damages  caused  by  the  widening  of  the 
street  under  an  ordinance  passed  nine 
months  before,  where  the  cost  thereof  had 
been  assessed  by  other  viewers  in  a  sepa- 
rate proceeding.  Duquesne  Borough  v 
Keeler,    213    Pa.    518,    62    A.    1071. 

S3.  Mason  v.  Iowa  Cent.  R.  Co.  [lowal 
109    N.    W.    1. 

34.  In  re  Pike  Street,  42  Wasli.  551,  85 
P.    45. 

35.  See  5   C.   K   1132. 

36.  Burns'  Ann.  St.  1901,  §§  603.  924. 
Douglas  V.  Indianapolis  &  N.  W.  Traction 
Co.  [Ind.  App.]  7C  N.  E.  892.  In  Utah  the 
allowance  and  taxation  of  costs  in  civil 
actions  control  in  condemnation  proceed- 
ings. Rev.  St.  1898,  §  3606.  McCready  v. 
Rio  Grande  Western  R.  Co.  [Utah]  83  P 
331. 

37.  The  term  "costs"  includes  only  such 
as  are  taxable  under  the  statutes.     Rev.  St. 


1313 


EMIXENT  DOMAIN  8  18. 


7  Cur.  Law. 


as  costs.'*  Under  a  statute  providing  for  the  payment  by  the  petitioner  of  all  costs, 
expenses^  and  reasonable  attorney  fees  of  defendant/^  the  court  can  allow  only 
such  fees  as  the  defendant  is  liable  for,  being  restricted  as  to  attorney  fees  by  the 
contract  between  defendant  and  liis  attorney,  or  in  the  absence  of  any  such  contract 
to  a  reasonable  allowance  for  services.*"  Tn  New  York  where  the  award  of  the  com- 
missioners in  proceedings  to  acquire  land  for  a  sehoolhouse  site  exceeded  the  amount 
offered  defendant  for  the  land  before  proceedings  taken,  he  was  entitled  to  costs.*^ 
In  New  York,  the  submission  of  a  written  offer  by  one  purporting  to  be  the  attorney 
of  the  landowner,  but  without  proof  of  his  authority  to  act  as  attorney,  is  not  such 
a  compliance  with  the  statute  as  to  entitle  the  owner  to  costs  and  extra  allowance.*- 

§- 18.  Review  of  condemnation  proceedings.  The  right  to  revieW^^  is  wholly 
statutory.**  The  payment  of  the  award  by  the  condemning  corporation  does  not 
preclude  it  from  appealing.*^ 

Saving  questions  for  review^^ — Errors  not  fundamental  cannot  be  first  raised 
on  appeal.*^  Motion  for  new  trial  is  not  necessary  in  Indiana.*^  Payment*^  or 
acceptance  of  payment^^  is  ordinarily  a  waiver  of  error.     The  method  of  condemna- 


1898,    §§    3181,    3190,    3605.      McCready   v.    Rio 
Grande    Western    R.    Co.    [Utah]     83    P.    331.. 

38.  McCready  v.  Rio  Grande  Western  R. 
Co.  [Utah]  83  P..  331.  In  proceedings  to 
condemn  land  for  an  irrigating  ditch,  plain- 
tiff cannot  be  compelled  to  pay  defendant's 
attorney  fees,  the  statute  not  provid- 
ing therefor.  Schneider  v.  Schneider  [Colo.] 
86    P.    347. 

39.  Laws  1897,  p.  218,  §  10.  Chicago  & 
S.  Traction  Co.  v.  Flaherty  [111.]  78  N.  E. 
29. 

40.  An  allowance  of  $800  held  to  be 
against  the  weight  of  evidence.  Chicago 
&  S.  Traction  Co.  v.  Flaherty  [111.]  78  N. 
E.    29. 

41.  Mead   v.    Conger,    97   N.   T.    S.    526. 

43.  Greater  New  York  Charter  (Lav/s 
1901,  p.  1,  c.  466).  Baker  v.  New  York, 
98  N.  Y.  S.  331.  And  where  an  attorney 
served  notice  on  the  city  of  appearance 
in  behalf  of  another  who  claimed  to  own 
the  lands  in  question  with  others,  and 
afterward  filed  an  offer  by  pla,intiff  as 
owner  to  sell  the  land,  but  made  no  proof 
as  to  his  authority  to  act  as  attorney,  his 
offer  was  properly  rejected,  as  his  notice 
of  appearance  showed  that  the  land  was 
claimed  by  another  than  the  alleged  own- 
er  in    the   offer   to   sell.      Id. 

43.  See    5    C.    L.    1132. 

44.  The  provisions  of  the  Greater  New 
York  charter  for  an  appeal  from  the  con- 
flrm.ation  by  the  special  term  of  the  su- 
preme court  of  the  commissioners'  report 
as  to  the  value  of  land  taken,  to  the  appel- 
late division  [Laws  1897.  p.  351,  c.  378, 
§§  986,  988]  (In  re  Commissioner  of  Pub- 
lic Works  [N.  Y.]  78  N.  B.  146),  are  not 
affected  or  controlled  by  the  provisions  of 
the  Code  of  Civil  Procedure  applicable  to 
appeals  (Id.).  In  proceedings  under  Laws 
1894,  p.  2S8,  c.  147,  which  makes  applicable 
(§  4)  those  charter  sections,  the  appellate 
division  cannot  entertain  an  appeal  from 
an  order  refusing  to  confirm  the  commis- 
sioners' report  and  returning  it  for  further 
rerort.  Td.  .Although,  under  Civ.  Code.  arts. 
2636,  2637,  defendant  in  condemnation  pro- 
ceedings may  perhaps  appeal  suspensively 
from   the   judgment.   Civ.   Code,   art.   2634   be- 


ing possibly  modified  to  that  extent,  it 
cannot  be  concluded  that  the  latter  ar4;icle 
is  repealed,  in  so  far  as  it  allows  an  appeal 
by  plaintiff  corporation  as  to  the  damages 
assessed,  etc.  New  Orleans  Terminal  Co.  v. 
Firemen's  Charitable  Ass'n,  115  La.  441, 
39    So.    437. 

45.  Burns'  Ann.  St.  1901,  §  5468e.  Doug- 
las V.  Indianapolis  &  N.  W.  Traction  Co. 
[Ind.    App.]    76    N.    E.    892. 

46.  See    5    C.    L.    1133. 

47.  Defects  in  proceedings  to  widen  a 
road,  where  no  jurisdictional  question  is 
involved,  cannot  be  considered  on  appeal, 
in  the  absence  of  exceptions  thereto.  Que- 
mahoning  Tp.  Road,  27  Pa.  Super.  Ct.  150; 
Shirley  v.  Southern  R.  Co.  [Ky.]  89  S.  W. 
124.  Alleged  irregularities  in  a  proceeding 
to  widen  an  alley  under  Act  Cong.  July  22, 
1892,  as  amended  by  Act  Aug.  24,  1894,  were 
insufficient  when  not  raised  until  after 
the  award  of  the  jury  and  then  in  a  pro- 
ceeding against  the  commissioners  by  cer- 
tiorari to  quash  the  assessment  of  benefits 
against  the  property  involved.  Branden- 
burg V.  District  of  Columbia,  26  App.  D.  C. 
110:  Martin  v.  District  of  Columbia,  26 
App.    D.    C.    146. 

48.  The  statute  of  Indiana  providing  that 
there  shall  be  no  pleadings  but  the  com- 
plaint, defendant's  written  objections  and 
the  exceptions  to  the  appraiser's  report,  and 
that  an  appeal  may  be  taken  from  an  inter- 
locutory order  overruling  the  objections, 
but  making  no  provision  for  a  motion  for 
new  trial,  no  such  motion  need  be  made. 
Act  Feb.  27,  1905,  §  5  (Acts  1905,  p.  59.  C. 
48;  4  Burns'  Supp.  1905,  §  893  et  seq.).  Mor- 
rison V.  Indianapolis  &  W.  R.  Co.  [Ind.] 
76    N.    E.    961. 

49.  T\''here.  in  proceedings  to  determine 
the  value  of  property  to  be  taken  and 
damaged  by  regriiding  a  street,  the  city 
paid  the  amount  awarded  by  the  jury  after 
deduction  of  certain  special  benefits,  it 
could  not  afterward  urge  the  invalidity 
of  the  statute  authorizing  the  proceedings, 
to  justify  an  assessment  for  special  bene- 
fits. Smith  V.'  Seattle,  41  Wash.  60,  82  P. 
1098. 

50.  On    a    claim    that    the    acceptance    of 
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fion  of  land  is  within  the  exclusive  control  of  the  legislature,  limited  by  the  or- 
ganic law,  and  where  the  statute  is  strictly  followed,  the  courts  cannot  aid  a  land- 
owner, until  the  question  of  compensation  is  reached.^^  And  where  the  owner  ex- 
cepted only  to  the  amount  of  damages  and  demanded  a  jury  trial  of  the  damages 
assessed  by  the  commissioners,  on  appeal  to  the  superior  court,  he  was  bound  by  the 
verdict  of  the  jury.^^  A  general  appearance  in  condemnation  proceedings  consti- 
tutes a  waiver  of  error  in  denying  a  motion  to  quash  the  service  of  summons. ^^ 

TaHng  and  perfecting  an  appeal.^* — The  appeal  must  be  taken^^  and  bond,  if 
one  be  required,  given"®  within  the  statutory  time.  In  Kansas  on  an  appeal  to  the 
district  court  from  an  award  of  damages  made  by  a  board  of  county  commissioners, 
the  appellant  is  not  required  to  file  a  petition ;"  but  if  he  does  file  a  petition  and 
alleges  any  facts  therein  which  defeat  the  whole  or  an}^"  part  of  his  claim,  such  facts 
are  effective  against  him.^^  In  Indiana,  no  formal  complaint  is  necessary  in  an 
appeal  from  an  assessment  of  benefits  and  damages  under  the  statute  relative  to 
levees  and  dikes.^^ 

Mode  of  review.^^ — On  motion  to  set  aside  a  judgment  in  condemnation,  after 
entry  by  the  clerk  in  the  circuit  court,  on  the  ground  of  want  of  proper  notice,  the 
remedy  on  refusal  of  an  order  to  vacate  the  judgment  is  not  certiorari,  but  appeal.*'^ 

Decisions  reviewahle.^^ — Although  the  Greater  Xew  York  Charter  expresslv 
authorizes  any  party  affected  by  the  confirmation  of  the  report  in  a  street  opening 
case  to  appeal,  in  the  manner  provided  in  relation  to  special  proceedings,®^  3'et  an 
order  in  proceedings  for  the  construction  of  the  Harlem  river  bridge  was  not  ap- 
pealable.®* 

Jurisdiction  of  appeal.^^  Record.^^ — As  in  other  cases,  all  matter  for  the  con- 
sideration of  the  appellate  court  must  be  duly  brought  into  the  record,®^  and  every 
presumption  favors  the  correctness  of  the  record  below.®* 


part  of  the  a"ward  by  the  o"wner's  prede- 
cessor estopped  him  to  assert  the  invalidity 
of  the  proceedings,  it  did  not  appear  that 
the  owner  knew  of  any  such  paj^ment.  Mc- 
Carty  v.  Southern  Pac.  Co.,  148  Cal.  211, 
82    P.    615. 

51.  City  of  Durham  v.  Rig-sbee  [N.  C] 
53    S.    E.    531. 

52.  Revisal  1905.  §  25S8.  City  of  Dur- 
ham   V.    Rig-sbee    [N.    C]    53    S.    E.    531. 

53.  Eddleman  v.  Union  County  Traction 
&   Power  Co.,    217   111.    409,    75   N.   E.   510. 

54.  See    5    C.    L.    1134. 

55.  Acts  1903,  pp.  377,  378,  §  6,  amending 
Code  1896,  §  1720,  limiting  appeals  to  30 
days  from  final  judgments  in  condemnation 
proceedings,  applies  to  all  judgments  ren- 
dered after  the  passage  of  the  act  and  any 
appeal  taken  after  30  days  will  be  dis- 
missed. Galloway  Coal  Co.  v.  Walker  [Ala.] 
40    So.    216. 

56.  In  Kentucky  on  appeal  from  the 
county  to  the  circuit  court,  the  appeal 
bond,  statement  of  the  parties,  and  tran- 
script of  the  orders  of  the  county  court 
must  be  filed  within  30  days  after  judg- 
ment, and  a  failure  to  execute  the  bond 
within  such  time  necessitates  the  dismissal 
of  the  appeal.  Kotheimer  v.  Louisville  &  I. 
R.    Co.    [Ky.]    89    S.    W.    104. 

57.  58.  W^albridge  v.  Russell  County 
Com'rs    [Kan.]    86    P.    473. 

59.  2  Horner's  Ann.  St.  1901,  §  7326.  Lewis 
Tp.  Imp.  Co.  V.  Royer  [Ind^  App.]  76  >:.  E. 
i068.      The    statute   requires   only   a   written 

7  Curr.  Law. — 83. 


statement  of  the  date  of  the  assessment 
a  description  of  the  lands  and  a  bcief  speci- 
fication of  the  grounds  of  complaint  Id. 
Allegations  that  the  construction  of  the 
levee  would  cause  the  water  to  overflow 
appellant's  land  were  sufficient,  without 
stating  how,  that  being  a  matter  of  evi- 
dence.     Id. 

60.     See    5    C.   L.    1133. 

Ex    parte    Postal    Tel.    Cable    Co.     72 
552,    52    S.    E.    676. 
See   5   C.   L.   1134. 

Laws   1901,   p.    417,   c.   466,    §   988;   Code 
Proc.    §    1356.      In    re    Commissioner    of 


61. 

S.  C. 
62. 
63. 

Civ. 


Public    Works,    97    N.    Y.    S.    503. 

64.  Proceedings  under  Laws  1894,  p.  286, 
c.  147.  Code  §  1361,  requires  appeals  in 
special  proceedings  to  be  governed  by  the 
general  rules  of  practice,  unless  otherwise 
prescribed,  and  the  appeal  in  street  opening 
cases  is  prescribed  to  be  from  the  order 
"confirming  a  report."  In  re  Commissioner 
of   Public   V^'orks.    97   K.    T.   S.   503 

65.  See    5    C.    L.    1134. 

66.  See    5    C.    L.    1135. 

67.  The  ruling  on  a  motion  to  dismiss 
a  petition  can  be  preserved  for  review 
only  by  a  bill  of  exceptions  duly  settled. 
Cella  V.  Chicago  &  W.  I.  R.  Co.,  217  111.  326. 
75  N.  E.  373.  A  motion  in  arrest  does  not 
preserve  for  review  a  ruling  denying  a 
motion    to    dismiss    the    petition.      Id. 

68.  Where  a  petition  in  condemnation 
proceedings  alleges  a  charter  to  construct 
a  railroad  to  a  certain  point  and  the  filing 
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Hearing  and  scope  of  review.^^ — Errors  not  assigned^**  and  urged^^  will  not  l)e 
considered.  In  Washington  an  appeal  from  any  final  judgment  brings  np  for  re- 
view any  order  made  in  the  action,  either  before  or  after  judgment,  and  a  city  may 
appeal  from  an  order  dismissing  a  petition  in  condemnation  proceedings."  Where 
an  appeal  to  the  circuit  court  in  condemnation  proceedings,  by  exceptions  to  the 
award,  is  provided  for,  preliminary  objections  to  the  service  and  the  appointment 
of  appraisers  are  not  brought  forward  by  such  appeal  and  are  not  reviewable  on  ap- 
peal to  the  supreme  court."  Under  a  statute  providing  that  an  appeal  from  the 
judgment  for  damages  shall  bring  before  the  supreme  court  the  propriety  and 
justness  of  the  amount  of  damages  in  respect  to  the  parties  appellant,^*  the  adjudica- 
tion as  to  the  public  use  and  necessity  cannot  be  reviewed  on  appeal,  but  only  by 
certiorari.'^''  But  an  objection  that  the  jury  was  illegally  impaneled  was  reviewable 
on  such  appeal  and  certiorari  was  not  available.^*  Except  where  a  trial  de  novo  is 
allowed,"  rulings  on  questions  of  fact^*  and  matters  addressed  to  the  discretion  of 
the  court  below"  will  be  disturbed  only  for  palpable  error. 


of  a  map  of  "said  railroad"  and  the  evl-  I 
dence  shows  that  the  charter  provides  for 
a  line  to  another  point,  the  failure  of  the  I 
appellaJit  landowner  to  incorporate  such  , 
map  in  the  appeal  record  does  not  raise  a 
presumption  that  the  map  corresponded  to 
the  charter.  Kansas  City  Interurban  R. 
Co.  V.  Davis,  197  Mo.  669,  95  S.  W.  881. 
An  award  of  damages,  as  to  one  of  two  ad- 
joining parcels  of  land  affected  by  a 
chang-e  of  grade,  cannot  be  held  erroneous 
in  principle  in  view  of  the  award  as  to  the 
other,  where  there  Is  nothing  in  the  record 
inconsistent  with  the  conclusion  that  the 
parcels  were  different  in  character,  so  far 
as  the  structural  condition  of  buildings 
thereon  were  concerned.  In  re  West  Farms 
Road,  47  Misc.  216,  95  N.  Y.  S.  894.  Where 
a  view  is  witliout  evidentiary  purpose  but 
is  merely  an  aid  to  the  application  of  evi- 
dence it  cannot  be  said  that  the  record 
fails  to  present  all  the  evidence  because 
of  the  impossibility  of  reproducing  the  in- 
formation gathered  from  the  view.  City  of 
Seattle  v.  WiUiams,  41  Wash.  366,  83  P.  242. 

69.  See    5    C.    L.    1135. 

70.  Where  the  overruling  of  a  demurrer 
Is  not  assigned  as  error,  it  cannot  be  re- 
viewed. Illinois,  etc.,  R.  Co.  v.  Ring,  219 
111.    91.    76    N.    E.    83. 

71.  Objections  to  the  sufficiency  of  the 
complaint  not  pointed  out  or  urged  on  ap- 
peal will  be  considered  as  waived.  Morri- 
son v.  Indianapolis  &  W.  R.  Co.  [Ind.]  76 
N.    E.    961. 

72.  Laws  1905.  p.  102,  c.  55,  §  50,  pro- 
viding that  the  procedure  under  the  emi- 
nent domain  act  and  In  the  matter  of  ap- 
peals shall  be  the  same  as. in  civil  actions, 
does  not  restrict  the  right  of  review  to  the 
question  of  damages,  but  Ballinger's  Ann. 
Codes  &  St.  §  6500,  subd.  1,  applies.  City  of 
Puyallup  V.   Lacey    [Wash.]    86   P.   215. 

73.  Stoy  V.  Indiana  Hydraulic  Power  Co. 
[Ind.]    76    N.    E.    1057. 

74.  Ballinger's  Ann.  Codes  and  St.  §  5645. 
State   V.    Superior   Ct.    [Wash.]    86    P.    205. 

7.-.  76.  State  v.  Superior  Ct.  [Wash.]  86 
P.    205. 

77.  Under  a  statute  requiring  a  trial  de 
novo  on  appeal,  the  whole  question  of 
damages   is   properly   submitted   to   the  jury. 


though  no  exceptions  were  taken  to  that 
part  of  the  commissioners'  report  which 
■Hscertained  the  damages  to  land  not  taken. 
Shirley  v.  Southern  R.  Co.  [Ky.]  89  S.  W. 
124. 

78.  Where  two  Juries  have  assessed  dam- 
ages nearly  alike  and  their  verdicts  have 
been  sustained  by  a  preponderance  of  evi- 
dence, the  supreme  court  will  not  disturb 
the  last  verdict.  Louisiana  &  A.  R.  Co.  v. 
Moseley  [La.]  41  So.  585.  In  case  of  rail- 
road crossings,  w^here  nothing  is  taken  but 
the  joint  use  of  small  portions  of  spur 
tracks  and  the  injury  to  the  rest  is  but 
doubtful,  the  award  of  a  jury  who  have 
viewed  the  premises  and  know  the  sur- 
roundings will  not  be  disturbed  on  appeal. 
Kansas  City,  etc.,  R.  Co.  v.  Louisiana  W.  R. 
Co.,  116  La,  178,  40  So.  627.  Where  the 
evidence  Is  conflicting  and  the  jury  viewed 
the  premises,  the  verdict  will  not  be  dis- 
turbed as  excessive  or  inadequate,  unless 
manifestly  against  the  weight  of  evidence. 
Prather  v.  Chicago  Southern  R.  Co.  [111.] 
77  N.  E."  430.  In  the  absence  of  obvious 
error  in  the  application  of  the  law,  the 
award  of  commissioners,  approved  by  tlie 
court  at  special  term,  will  not  be  dis- 
turbed. In  re  Brooklyn  Union  El.  R.  Co., 
99  N.  T.  S.  222.  An  exception  in  the  court 
below  based  upon  a  question  of  fact  will 
be  presumed  to  have  been  properly  determined 
by  that  court.  Quemahoning  Tp.  Road,  27 
Pa.  Super.  Ct.  150.  Where  the  evidence  is 
conflicting  and  there  is  nothing  to  show 
that  injustice  lias  been  done  or  that  pas- 
sion or  prejudice  influenced  the  action  of 
the  jury,  the  verdict  will  not  be  disturbed. 
Martin  v.  Chicago  &  M.  Elec.  R.  Co.,  220 
111.    97,    77    N.    E.    86. 

79.  The  question  whether  a  separate 
trial  shall  be  granted  in  condemnation  pro- 
ceedings against  several  defendants  rests 
within  the  discretion  of  the  trial  court  and 
will  not  be  interfered  with  in  the  absence 
of  a  showing  of  abuse.  Eddleman  v.  Union 
County  Traction  &  Power  Co.,  217  111.  409, 
75  N.  E.  510.  The  discretion  reposed  in  tlie 
proper  borough  authorities  cannot  be'  re- 
viewed by  the  courts.  Robinson  v.  Nor- 
wood Borough,  27  Pa.  Super.  Ct.  481.  Where 
a    plan    has    been    regularly    adopted,    it    is' 
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Decision  and  ddcrminaiion.^'^ — Eeversal  will  not  be  ordered  for  errors  not 
operating  to  the  prejudice  of  the  party  complaining.^^  Wliere  the  condemning 
corporation  paid  the  award  and  appealed,  upon  a  reduction  of  the  award  on  a  trial 
de  novo,  it  was  proper  for  the  court  to  enter  judgment  against  the  landowner  for 
the  difference.*^  The  reversal  of  a  judgment  of  condemnation  and  remand  fdfr 
new  trial  on  the  ground  that  the  road  purchased  by  petitioner  was  a  parallel  road, 
does  not  preclude  further  proof  on  retrial  that  the  roads  are  not  competing.*^  A 
judgment  confirming  the  award  of  full  damages  to  one  party,  irrespective  of  the 
right  of  another  to  claim  easements  therein,  must  be  set  aside,  for,  if  affirmed,  and 
the  other  party  subsequently  established  a  claim,  the  city  would  be  required  to  pay 
damages  twice.^*  Where,  in  case  of  a  railroad  crossing,  tlie  hearing  was  had  on 
the  theory  that  plaintiff  would  have  to  construct  and  maintain  the  crossing,  the 
verdict  and  judgment  were  amended  accordingly.*^ 

§  19.  Remedy  of  owner  hy  action  or  suit.  A.  Actions  for  tort,  damages  or 
trespass;  recovery  of  property.^^ — Where  condemnation  proceedings  are  instituted, 
the  owner's  remedy  is  usually  therein  and  not  by  action,*^  and  acceptance  of  the 
award**  bars  all  action  for  damages  within  the  purview  of  such  proceedings;  but 
if  the  land  is  taken  without  proceedings,*'  or  if  the  eminent  domain  statute  pro- 


not  for  the  courts  to  say  whether  the  au- 
thorities have  acted  wisely.  Id.  Nor  is  it 
for  the  courts  to  inquire  wliether  some 
other  plan  would  have  been  more  advan- 
tag-eous.  Id.  The  granting-  of  a  motion  for 
a  new  trial  in  condemnation  proceeding's, 
on  the  ground  that  the  verdict  was  not 
supported  by  the  evidence  is  peculiarly 
within  the  discretion  of  the  trial  court. 
City  of  Seattle  v.  Williams,  41  Wash.  366, 
83    P.    242. 

80.  See   5   C.   L.    1136. 

81.  Where  the  description  of  the  prop- 
erty in  the  complaint  and  deed,  in  an  ac- 
tion for  damages  for  the  construction  of  a 
railway  in  front  thereof,  was  a  lot  25  feet 
front  and  75  feet  deep,  on  which  was  a 
building  50  feet  deep  having  a  small  ex- 
tension in  the  rear,  but  the  evidence  was 
confined  to  the  50  feet  in  depth,  an  error 
in  the  finding  describing  the  property  as  75 
feet  deep  was  immaterial,  for  there  could 
be  no  subsequent  recovery  for  easements 
appurtenant  to  the  area  in  the  rear  of  th^ 
building.  Scallon  v.  Manhattan  R.  Co.,  9S 
N.  Y.  S.  272.  A  judgment  for  plaintiff  in 
condemnation  proceedings  will  not  be  re- 
versed for  refusal  to  permit  the  amend- 
ment of  the  petition  by  striking  out  a  de- 
scription of  land  below  low  water  mark  in 
a  river,  where  it  was  not  asked  until  many 
w^itnesses  were  exam.ined  without  objection. 
McGunnegle  v.  Pittsburg,  etc.,  R.  Co.,  213 
Pa.  383,  62  A.  988.  Where  the  jury  is  dis- 
tinctly instructed  that  the  effect  of  fillings 
beyond  low-water  mark  in  a  river  cannot 
be  considered  in  determining  values,  re- 
marks by  witnesses  as  to  such  effect  are 
not  ground  for  reversal.  Id.  On  appeal, 
the  defendant  landowner  in  a  railroad  right 
of  way  proceeding  could  not  complain  of 
the  court's  ruling  as  to  the  admissibility 
of  evidence  referring  entirely  to  lands  of 
other  defendants  not  parties  to  the  appeal. 
Prather  v.  Chicago  Southern  R.  Co.  [111.]  77 
N.    E.    430. 

82.  Burns'  Ann.  St.  1901,  §  5468e.  Doug- 
las V.  Indianapolis  &  N.  W.  Traction  Co. 
[Ind.    App.]    76    N.    E.    892. 


83.  Illinois  State  Trust  Co.  v.  St.  Louis 
etc.,    R.   Co.,    217    111.    504,    75   N.   E.    562. 

84.  In  re  Water  Front  of  New  York, 
98    N.    Y.    S.    1063. 

So.  Kansas  City,  etc.,  R.  Co.  v.  Louisiana 
W.    R.    Co.,    116    La.    178,    40    So.    627. 

86.  See   5   C.  L.    1137. 

87.  The  remedy  must  be  found  in  the 
proceedings  in  which  the  condemnation 
judgment  was  rendered  or  in  some  court 
having  jurisdiction  to  regulate  such  pro- 
ceedings. Xavier  Realty  v.  Louisiana  R, 
&    Nav.    Co.,    115    La.    343,    39    So.    6. 

88.  Where  appeals  were  taken  in  three 
condemnation  proceedings  and  judgment 
entered  in  two,  and  the  company  paid  the 
amounts  thereof  to  the  sheriff,  acceptance 
thereof  by  plaintiff  as  a  payment  of  the 
awards  in  the  first  two  proceedings  only, 
did  not  estop  him  to  claim  damages  in  the 
third,  although  the  receipt  given  therefor 
included  the  third  proceeding.  Mason  v. 
Iowa  Cent.   R.  Co.    [Iowa]    109   N.  W.    1. 

80.  Where  a  railroad  company  fails  to 
comply  with  the  law,  by  payment  of  com- 
pensation to  abutting  owners  before  con- 
structing its  road  on  a  public  highv/ay 
[Comp.  Laws  1897,  §  6234,  subd.  5]  (Keyser 
v.  Lake  Shore  &  M.  S.  R.  Co.  [Mich.]  12 
Det.  Leg.  N.  653,  105  N.  W.  143),  all  the 
damages  to  which  he  is  entitled,  and  not 
merely  such  as  have  accrued  up  to  the  time 
of  the  suit  brought,  should  be  recovered 
in  the  one  action  (Id.);  but  only  such  dam- 
ages as  are  reasonably  permanent  in  char- 
acter and  arise  from  the  operation  of  the 
railroad  in  the  usual  way  can  be  recovered, 
damages  resulting  from  mere  inconven- 
ience and  annoyance  not  being  recoverable 
(Id.).  Where  land  is  appropriated  by  a 
railroad  company,  without  proceedings  to 
acquire  it,  the  owner  can  waive  the  tres- 
pass and  recover  compensation  for  all  dam- 
ages sustained  thereby  (Zimmerman  v.  Kansas 
City  N.  W.  R.  Co.  [C.  C.  A.]  144  P.  622), 
and  the  judgment  in  si/ch  action  is  conclu- 
sive as  to  plaintiff's  damages,  not  only  as 
against    the    defendant    company,    but    also 
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vides  no  method  of  litigating  disputed  claims,^**  an  action  will  lie,  and  sncli  conse- 
qiiential  damages  as  may  not  be  asserted  in  the  condemnation  proceedings^  may  be 
recovered  by  action^^  uniess  they  have  been  released.®^  The  action  must  be  brought 
by  the  person  owning  the  estate  or  easement  taken^*  at  the  time  of  the  taking.°^ 
Limitations  are  determined  by  the  local  statutes."^     Statutes  usually  require  notice 


ag-ainst  a  successor  corporation  purchasing 
the  railroad  on  foreclosure  (Id.).  In  Ar- 
kansas no  action  for  trespass  will  lie  after 
the  commencement  of  a  condemnation  suit 
to  recover  damages  which  may  be  awarded 
in  the  latter.  Held  error  to  refuse  evidence 
of  the  pending  condemnation  proceeding. 
Board  of  Directors  of  St.  Francis  Levee 
Dist.  V.  Redditt  [Ark.]  95  S.  W.  482.  For 
a  physical  injury  or  direct  invasion  of 
property  rights,  damages  are  recoverable 
under  the  provisions  of  the  constitution 
against  the  taking  of  private  property  for 
public  pr  private  use  without  just  com- 
pensation. Farnandis  v.  Great  Northern 
R.    Co.,    41    Wash.    486,    84    P.    18. 

90.  The  condemnation  statute  of  South 
Carolina  provides  no  method  of  determin- 
ing the  right  of  compensation  where  it  is 
disputed  and  such  right  must  be  adjudicated 
In  an  appropriate  action.  Glover  v.  Charles- 
ton &  S.  R.  Co.,  72  S.  C.  381,  51  S.  E.  917. 
Rev.  St.  1893,  c.  51,  art.  2,  §§  1743-1755, 
relative  to  compensation  for  a  right  of  way, 
do  not  apply  to  such  right  against  re- 
maindermen after  death  of  life  tenant,  on 
the  company's  refusal  of  compensation  and 
denial  of  right  to  same,  and  where  the 
owners  have  not  consented  to  the  com- 
pany's   entry.      Id. 

91.  See    ante,    §    6. 

93.  Such  inconveniences  as  are  insepara- 
ble from  the  use  of  a  public  way  cannot 
be  made  the  foundation  of  an  action  for 
damages.  Street  railway  not  an  additional 
servitude.  Parsons  v.  Waterville  &  O.  St. 
R.  Co.  [Me.]  63  A.  728.  Where  the  injury 
occasioned  to  a  lot  owner  by  the  act  of 
the  public  authorities  is  only  consequential 
and  no  private  property  is  actually  taken, 
he  has  a  right  of  action  against  the  mu- 
nicipality. Vanderburgh  v.  Minneapolis 
[Minn.]  108  N.  W.  480.  W"here  a  lot  owner 
is  specially  injured  by  the  vacation  of  a 
street,  his  lot  being  left  fronting  on  a  cul- 
de-sac,  or  blind  alley,  and  all  ingress  and 
egress  cut  off  in  one  direction.  Id.  A 
borough  cannot  be  held  liable  in  an  action 
for  trespass  because  the  plan  for  the  im- 
provement of  a  street,  adopted  by  its  offi- 
cers, was  not  the  best  that  engineering 
skill  miglit  have  devised.  Robinson  v. 
Norwood    Borough,    27    Pa.    Super.    Ct.    481. 

93.  Where  plaintifE  released  all  claims 
for  damages  for  land  taken  for  the  diver- 
sion of  a  water  course,  under  a  statute  pro- 
viding for  taking  land  only  "for  sewerage 
works,"  he  thereby  released  any  damages 
on  account  of  the  use  of  the  land  for 
sewerage  works.  Evans  v.  Boston,  190 
Mass.    525,    76   N.    E.    905. 

94.  The  easements  of  light,  air  and  ac- 
cess, appurtenant  to  real  property  abutting 
on  a  public  street  or  highway,  being  insep- 
arable from  the  dominant  estate,  the  gran- 
tee   is    the    only    person    who    can    sue    for 


damages  to  such  easements  by  a  railroad 
company,  or  execute  a  release  thereof.  Mc- 
Kenna  v.  Brooklyn  Union  El.  R.  Co.,  184 
N.  Y.  391,  77  N.  E.  615.  An  abutting  owner 
on  a  liighway,  which  is  excluded  in  the  de- 
scription in  his  deed,  cannot  recover  dam- 
ages on  account  of  any  interest  in  the  soil 
of  the  highway,  in  case  of  the  construction 
of  a  railroad  therein.  Keyser  v.  Lake  Shore 
&  M.  S.  R.  Co.  [Mich.]  12  Det.  Leg.  N.  653, 
105  N.  W.  143.  The  mortgagee's  right  to 
maintain  a  petition  for  the  assessment  of 
damages  for  the  taking  of  mortgaged  prop- 
erty depends  entirely  upon  statute  and  can- 
not be  extended  beyond  the  statutory  terms 
[Rev.  Laws,  c.  48,  §  114;  Id.  c.  Ill,  §§  112, 
113]  (Taber  v.  Boston,  190  Mass.  101,  76 
N.  E.  727),  and  a  mortgagee  cannot  re- 
cover damages,  where  his  petition  recites 
that  he  has  an  unincumbered  fee  in  the 
land  taken  (Id.).  A  mortgagee  who  has 
not  taken  possession  under  his  mortgage 
but  who  has  gone  on  the  property  ana 
taken  stone  therefrom  under  a  license  from 
the  mortgagor  and  has  negotiated  witli  thc^ 
latter  for  a  purchase  of  the  property,  has 
no  such  possessory  title  as  to  enable  him 
to  maintain  a  petition  for  the  assessment 
of  damages  as  tlie  owner  of  the  property. 
Id.  Where  the  cost  of  changing  a  building- 
after  widening  a  street  was  paid  by  the 
tenants  and  the  rentals  paid  were  liigher 
after  the  widening,  the  life  tenant  in  pos- 
session of  the  building  could  recover  no 
damages  from  the  city  on  account  of  tlie 
widening.  Himes  v.  Pittsburg,  213  Pa.  362, 
63    A.    126. 

95.  The  vendee  of  lands  upon  which  a 
railroad  company  tortiously  builds  its  road, 
depot  buildings,  etc.,  cannot  recover  of  tlio 
company  damages  for  the  tort,  but  the 
right  of  action  therefor  remains  in  tlio 
original  owner.  Bruce  v.  Seaboard  Air  Line 
R.  Co.  [Fla.]  41  So.  883.  The  right  to  re- 
cover damages  resulting  from  a  street  im- 
provement is  in  the  owner  of  the  propert>- 
injured  at  the  time  the  injury  was  sus- 
tained, and  not  in  his  subsequent  grantee. 
Robinson  v.  Norwood  Borough,  27  Pa.  Su- 
per.   Ct.    481. 

pe.  A  right  of  action  for  damages  caused 
by  the  construction  of  a  switch  in  front  of 
plaintiff's  property  is  barred  by  limita- 
tions in  six  years.  Romano  v.  Yazoo  & 
M.  V.  R.  Co.  [Miss.]  40  So.  150.  A  suit  for 
damages  for  clia.nge  of  a  street  grade,  in- 
stituted within  four  years  from  the  time 
of  the  cliange  is  not  barred  by  tlie  statute 
of  limitations.  Civ.  Code  1895,  §  3898. 
City  of  East  Rome  v.  Lloyd,  124  Ga.  852, 
53  S.  E.  103.  The  two  years'  prescription 
in  Louisiana  applies  only  w^here  there  has 
been  a  judgment  of  expropriation  and  tlie 
corporation  lias  entered  into  possession 
without  payment  of  the  compensation 
awarded.  Amet  v.  Texas  &  P.  R.  Co.  [La.] 
41     So.     721,     reaffirming    Mitchell     v.     New 
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of  claim  before  suits  against  mimicipalities."  In  an  action  b)'  an  adjoining  prop- 
erty owner  against  a  railroad  company  and  its  contractors  for  injuries  caused  by 
blasting  operations  in  the  construction  of  a  railroad,  the  liability,  if  any,  was  joint 
and  neither  was  primarily  or  secondarily  liable.®^  Where  a  right  is  given  to  "dam- 
ages" to  abutting  property,  all  the  statutory  facts  predicative  of  the  right  must  be 
averred.^^  An  action  to  compel  a  railroad  company  to  pay  the  value  of  private  prop- 
erty occupied  by  it,  as  damages,  is  petitory  and  the  burden  of  showing  title  rests 
on  plaintiff.^  Under  a  constitutional  provision  making  a  corporation  constructing 
a  public  utility  along  a  street,  under  a  franchise,  liable  for  damages,  it  was  neces- 
Fary  for  an  abutting  owner  to  prove  as  alleged  that  the  embankment  was  con- 
structed under  a  franchise.* 

(§19)     B.  Suits  in  equHy;  injunction.^ — Injunction  will  issue  against  the 
taking  of  .property  without  condemnation*  and  payment,^  or  against  unauthorized 


Orleans,  etc.,  R.  Co.,  41  La.  Ann.  363,  6  So. 
522.  Again  affirmed.  Scovell  v.  St.  Louis 
S.  "W.  R.  Co.  [La.]  41  So.  723.  V\'here  the 
vendee  of  the  company  that  constructed  a 
railroad  in  a  street  operated  heavier  trains 
and  used  the  road  day  and  nig-ht  for  haul- 
ing- freight,  thus  increasing  the  discomfort 
and  annoyance  of  an  abutting  owner,  his 
cause  of  action  for  damages  did  not  arise 
until  the  change  in  the  use  of  the  road. 
Grossman  v.  Houston,  etc.,  R.  Co.  [Tex.] 
15  Tex.  Ct.  Rep.  572,  92  S.  W.  S36.  "U'here 
a  commercial  steam  railway  was  construct- 
ed in  a  street  in  front  of  plaintiff's  prem- 
ises ten  years  before  its  purchase  by  de- 
fendant company  and  had  been  used  all 
that  time  by  the  original  company  in  the 
same  way  as  used  by  the  defendant  com- 
pany, plaintiff's  action  for  damages  from 
noise,  vibration,  smoke  and  cinders,  was 
barred  by  the  two-year  limitation,  and  de- 
fendant could  assume  that  such  claims  had 
been  either  adjusted  or  waived.  Houston, 
etc.,  R.  Co.  V.  Grossman  [Tex.  Civ.  App.] 
S9   S.   W.    312. 

97.  A  statutory  provision  requiring  all 
claims  for  damages  against  a  city  to  be 
presented  to  the  city  council  and  filed  with 
the  clerk  within  thirty  days  after  they  ac  ■ 
crue,  as  a  condition  precedent  to  action 
thereon,  applies  to  claims  for  damages  by 
the  grading  of  a  street.  Seattle  City  Char- 
ter, art.  4,  §  29.  This  provision  is  not  in- 
valid as  not  allowing  a  reasonable  time  to 
present  such  claims.  Postel  v.  Seattle,  41 
Wash.  432,  83  P.  1025.  Under  a  statute  pro- 
hibiting suit  against  a  county  unless  the 
claim  shall  have  first  been  presented  to  the 
commissioners'  court  and  been  neglected 
or  rejected,  a  claim  for  damages  resulting 
from  the  establishment  of  a  public  road 
across  plaintiff's  lands  may  be  presented 
after  the  commissioners'  court  has  indi- 
cated its  intention  to  appropriate  the  land, 
although  it  has  not  actually  appropriated 
it.  Rev.  St.  1895,  art.  790.  Bell  Countv  v. 
Flint  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  256, 
91    S.    W.    329. 

08.  Gossett  V.  Southern  R.  Co.,  115  Tenn. 
376.    89    S.    Vi'.    737. 

99.  Pleading  held  sufficient.  Birming- 
ham R.  Light  &  Power  Co.  v.  Oden  [Ala.] 
41  So.  129.  In  suing  for  "damage"  to  abut- 
ting property,  facts  constituting  gome  spe- 
cial damage  must  be  pleaded.     Id. 


1.  Lindner  v.  Yazoo  &  M.  V.  R.  Co.  116 
La.    262,    40    So.    697. 

2.  Const.  §  227.  Birmingham  R.  Light  & 
Power   Co.    v.    Oden    [Ala.]    41   So.    l'>9 

3.  See    5    C.    L.    113S. 

4.  The  statutes  of  Missouri  providing 
for  the  ascertainment  of  damages  to  ad- 
jacent owners  when  it  is  proposed  to  dam 
a  water  course,  a  private  individual  spe- 
cially damaged  by  a  dam  erected  without 
such  proceedings  is  entitled  to  the  remedv 
by  injunction,  notwithstanding  the  power 
and  duty  of  officials  to  proceed  in  the  name 
of    the    people    to    protect    the    public    from 

,  such  nuisance  [Rev.  St.  1899.  §  8752] 
(Scheurich  v.  Southwest  Mo.  Light  Co  109 
Mo.  App.  406,  84  S.  V^^  1003),  and  notwith- 
standing he  has  sued  for  and  recovered 
double  damages  therefor,  under  the  statute 
[Rev.  St.  1899,  §  8750]  (Id.).  Where  the 
abutting  owner  owns  to  the  center  of  the 
street,  he  can  restrain  the  building  of  a 
railroad  thereon  without  his  consent  or 
the  acquirement  of  his  title  to  the  street. 
Miller  v.  New  York,  etc.,  R.  Co.,  183  N.  Y. 
123,  75  N.  E.  1111.  A  judgment  in  short 
form  in  such  action,  formerly  permitted 
by  Code  Civ.  Proc.  §  1022,  where  the  trial 
court  found  plaintiff  to  be  the  owner  of 
the  premises  but  without  finding  whether 
,  his  title  extended  to  the  center  of  the 
I  street,  did  not  authorize  the  dismissal  of 
the    complaint.      Id. 

Against  municipalities:  Equity  can  en- 
join a  municipal  corporation  from  opening 
up  and  using  as  a  street,  against  the  own- 
er's consent,  land  not  condemned,  dedicated, 
or  used  as  a  street.  McGourin  v.  De 
Funiak  Springs  [Fla.]  41  So.  541.  Where  a 
bill  for  an  injunction  alleges  and  the  proofs 
show  seisin  and  possession  of  land  and  an 
attempt  by  a  town  to  take  and  subject  it 
to  public  use  on  the  ground  of  dedication, 
but  the  dedication  is  not  proved,  an  in- 
junction should  issue.  Id.  The  jurisdic- 
tion in  equity  to  prevent  the  taking  of 
private  property  for  public  purposes,  with- 
out payment  of  compensation  therefor,  or 
security  for  the  same  having  been  given, 
is  undoubted  (Clayton  v.  Gilmer  County 
Court,  58  W.  Va.  253,  52  S.  E.  103),  and 
injunction  lies  in  such  cases  even  against 
a  county  court  (Id.).  Where  a  proposed 
change  in  street  grade  will  seriously  in- 
jure    abutting     property    and     the    damages 
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or  improper  operation  producing  unnecessary  damage,®  subject  to  the  usual  equitable 
considerations,  such  as  laches,'^  irreparable  injur}',^  and  inconsequence  of  the  in- 
jury as  compared  with  that  resulting  from  injunction.''  W^ien  the  right  to  insti- 
tute condemnation  proceedings  is  contested,  the  proper  remedy  is  to  bring  an  ac- 
tion in  the  court  of  common  pleas  in  order  that  the  court  may,  in  the  exercise  of 
its  chancery  powers,  determine  such  right.^°  Such  an  action  is  independent  and 
not  ancillary  to  the  condemnation  proceedings,^^  and  where  the  court  grants  a  de- 


have  not  been  ascertained  or  paid,  the 
change  may  be  enjoined.  Hart  v.  Seattle. 
42  Wash.  113,  84  P.  640.  The  taking  of 
property  for  street  purposes  without  the 
owner's  consent  or  statutory  proceedings 
therefor,  is  unauthorized  and  is  a  trespas.? 
of  a  permanent  character  which  may  be 
enjoined.  Town  of  Syracuse  v.  Weyriclt 
[Ind.  App.]  76  N.  E.  559.  Where  work  in 
grading  a  street  was  begun  without  pre- 
vious ascertainment  of  compensation  for 
damages  as  required  by  Const,  art.  2,  §  21, 
an  abutting  owner,  having  no  adequate 
remedy  at  law,  was  entitled  to  an  injunc- 
tion restraining  the  work.  Graden  v.  Park- 
ville,  114  Mo.  App.  527,  90  S.  W.  115.  Where 
at  the  time  a  person  acquired  his  property, 
the  city  had  authority  to  make  street  im- 
provements, he  took  his  property  subject 
to  such  conditions  and  Is  limited  in  his 
remedies  to  those  provided  by  law.  De 
Lucca   V.    North    Little    Rock,    142    P.    597. 

5.  Where  condemned  property  is  sought 
to  be  tak.en  without  the  payment  or  de- 
posit of  the  compensation  as  required,  an 
injunction  will  issue  restraining  such  tak- 
ing. Const,  art.  12,  §  9.  Board  of  Directors 
of  St.  Francis  Levee  Dist.  v.  Redditt  [Ark.] 
95  S.  W.  482.  The  failure  to  make  or  tender 
due  compensation  to  the  landowner  will 
justify  relief  by  injunction.  Johnson  v. 
Clontarf    [Minn.]    108    N.    W.    521. 

6.  Where  the  grant  permitted  the  laying 
of  a  spur  track  across  the  land  of  the 
grantor,  with  the  condition  and  limitation 
that  the  track  can  be  used  only  for  cer- 
tain specified  business,  injunction  will  lie 
to  prevent  the  carrying  of  a  greatly  in- 
creased business  over  this  track  without 
compensation  to  the  owner.  Collins  v. 
Craig  Shipbuilding  Co.,  7  Ohio  C.  C.  (N.  S.) 
350.  The  fact  that  the  owner  of  the  land  in 
such  a  case  might  tender  a  deed  and  de- 
mand compensation  for  the  land  occupied 
by  the  track  is  no  defense  to  an  action  to 
enjoin  the  railroad  company  from  unlaw- 
fully continuing  its  use  and  possession  of 
the    property.      Id. 

7.  Laches  will  defeat  the  right  of  a 
property  owner  to  relief  by  injunction  or 
a  decree  for  damages  as  an  alternative 
relief.  Beers  v.  Chicago,  etc.,  R.  Co.  [C.  C. 
A.]  141  F.  957.  An  owner  who  with  full 
knowledge  of  the  facts  and  without  ob- 
jection, permits  work  to  be  done  and  a 
large  amount  of  money  expended  in  the  ele- 
vation of  a  track  in  a  street,  under  re- 
quirement of  a  city  ordinance,  is  charge- 
able with  laches.  Id.  Where  defendant 
without  right,  but  in  good  faith  and  under 
color  of  legislative  authority,  and  with  no 
objection  by  plaintiff  for  ten  years,  con- 
structed a  third  elevated  track,  In  a  suit 
to    restrain    the    maintenance    thereof    as    an 


interference  with  plaintiff's  easements  of 
light  and  air,  the  court  could  refuse  an 
injunction  on  condition  of  the  payment  of 
damages  where  the  damage  to  the  de- 
fendant and  the  public  from  the  removal  of 
the  track  would  be  greatly  in  excess  of 
plaintiff's.  Knoth  v.  Manhattan  R.  Co., 
109    App.    Div.    802,    96    N.    T.    S.    844. 

8.  A  bill  by  a  railroad  company  to  en- 
join the  condemnation  of  another  right  of 
way  across  its  own,  on  the  ground  that  it 
would  inflict  irreparable  damages,  was  in- 
sufficient without  an  allegation  of  facts 
and  circumstances  showing  whether  in  a 
legal  sense  the  damage  was  irreparable 
(South  &  W.  R.  Co.  V.  Virginia  &  S.  E.  R. 
Co.,  104  Va.  323,  51  S.  E.  843),  nor  could 
such  a  bill  be  maintained  on  the  ground 
that  the  defendant  company  had  failed  to 
obtain  previous  permission  from  the  state 
corporation  commission,  where  there  was 
no  allegation  of  the  failure  to  secure  such 
permission  as  required  by  law  [Va.  Code 
1904,  p.  576,  §  1105e,  cl.  52]  (Id.).  The 
constitutional  provisions  of  Arkansas  pro- 
hibiting the  taking  of  private  property  for 
public  use  without  just  compensation  do 
not  entitle  a  lot  owner  to  an  injunction  to 
restrain  the  building  of  a  viaduct  on  the 
street  in  front  of  his  lot  where  the  dam- 
age is  only  incidental,  he  having  an  ade- 
quate remedy  at  law.  Const.  Ark.  art.  2, 
§  22;  art.  12,  §  9.  De  Lucca  v.  North  Little 
Rock,  142  P.  597.  Equity  will  not,  at  least 
in  the  absence  of  any  allegation  of  finan- 
cial irresponsibility,  enjoin,  until  damages 
are  paid,  the  construction  of  a  private  dam 
in  a  navigable  stream,  in  behalf  of  one  who 
fears  the  flooding  of  his  lands,  interruption 
of  access  thereto,  and  impairment  of  navi- 
gation, where  the  act  authorizing  the  work 
in  the  interests  of  drainage  makes  provi- 
sion for  compensation  for  damages.  Mani- 
gault  V.  Springs,  199  U.  S.  473,  50  Law.  Ed. 
.      Even   if  an   abutting  owner  is   entitled 

to  compensation  for  cutting  trees  in  a 
highway  by  a  telephone  company,  his  rem- 
edy at  law  is  adequate  and  he  is  not  en- 
titled to  an  injunction.  Hobbs  v.  Long 
Distance    Tel.    &    T.    Co.    [Ala.]    41    So.    1003. 

9.  Where  an  illegal  occupation  of  a 
street  by  a  railroad  company  was  not  wan- 
ton or  negligent  but  owing  to  stress  of 
circumstances,  a  bill  to  enjoin  the  same 
was  not  dismissed,  but  a  reasonable  time 
was  given  for  abatement  of  the  nuisance 
or  an  agreement  with  the  complainant. 
Hall   V.   Pennsylvania  R.   Co.    [Pa.]    64   A.   408. 

10.  Columbia  Water  Power  Co.  v.  Nuna- 
maker,    73    S.    C.    550,    53    S.    E.    996. 

11.  The  rule  that  a  bill  filed  on  the  eq- 
uity side  of  a  court  to  restrain  suits  at 
law  In  the  same  court  is  ancillary  to  the 
original   court,   does   not  apply   to  a   suit   In 
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murrer  restraining  order,  he  cannot  dispense  with  the  injunction  bond  required.''^ 

Parties.^^ — Under  the  Indiana  statute,  persons  holding  land  for  cemeter}'  pur- 
poses can  enjoin  the  construction  of  a  railroad  on  it,  whether  they  hold  the  absolute 
title  or  hold  it  in  trust.^*  The  real  0A\'ner  of  the  land  is  not  precluded  from  en- 
joining the  further  entry  and.  use  of  his  land,  especially  where  the  petitioner  be- 
fore entry  has  notice  of  his  claim  of  title,  by  the  statute  authorizing  condemnation 
proceedings  against  the  apparent  OAvoier  and  entry  and  use  of  the  land  upon  pay- 
ment into  court  of  the  prima  facie  damages. ^^ 

Pleading  and  proof }^ — Where  a  municipality  is  about  to  take  land  for  street 
purposes  without  the  owner's  consent  or  taking  the  proper  statutory  steps  therefor, 
the  complaint  need  not  allege  that  defendant  is  insolvent  or  imable  to  pay  any  dam- 
ages, or  specify  the  amount  of  land  to  be  taken.^'^  Where  the  judge  could  properly 
find  that  petitioner  had  not  shown  title  to  the  land  in  question,  there  was  no  abuse 
of  discretion  in  refusing  to  grant  the  injunction  prayed  for.^^ 

Decree,  judgment,  or  order}^ 

§  20.  Payment  and  distrihuiion  of  sum  aivarded;  title  or  interest  requiring 
compensation.'^'^ — Under  the  Nebraska  statute  the  payment  must  be  made  to  the 
owner  of  the  land,'^  and  all  persons  who  have  an  interest  in  the  land  are  owners 
within  the  meaning  of  the  statuta^^  Apportionment  may  be  made  between  adverse 
claimants^^  or  claimants  of  interests  in  severalty,^*  or  the  fund  may  be  ordered  paid 


the  common  pleas  to  restrain  condemnation 
proceeding's  in  a  special  statutory  tribunal 
whicii  on  appeal  could  be  taken  to  such 
court.  Columbia  Water  Power  Co.  v.  Nun- 
amaker,    73    S.    C.    550,    53    S.    E.    996. 

12.  Code  Civ.  Proc.  1902,  §  243.  Columbia 
Water  Power  Co.  v.  Nunamaker,  73  S.  C. 
550,    53    S.    E.    996. 

13.  See    5   C.   L.    1138. 

14.  Burns'  Ann.  St.  §§  4708d,  4708e,  4708f. 
McCann  v.  Mt.  Gilead  Cemetery  Trustees 
[Ind.]    77    N.    E.    1090. 

15.  Mills'  Ann.  St.  Colo.,  §  1726.  Colo- 
rado Eastern  R.  Co.  v.  Chicago,  etc.,  R.  Co. 
[C.  C.  A.]  141  F.  898.  Rev.  St.  U.  S.,  §  720 
[U.  S.  Comp.  St.  1901,  p.  581],  prohibiting 
the  writ  of  injunction  to  stay  proceedings 
In  a  state  court,  does  not  apply  to  the  case 
of  a  nonresident  owner  of  land  entered  in 
condemnation  proceedings  who  ha^  not 
been  made  a  party.  Id.  Nor  does  Mills' 
Ann.  St.  Colo.,  §  172G,  providing  that  other 
persons  may  become  parties  to  the  pro- 
ceedings by  cross  petition,  that  statute  be- 
ing only  permissive,  preclude  such  nonres- 
ident owner  from  the  right  of  appeal  by 
injunction    to    the    Federal    court.      Id. 

1«.     .See    5    C.    I>.    1138. 

17.  Town  of  Syracuse  v.  Weyrick  [Ind. 
App.]  76  N.  E.  559. 

18.  Haden  v.  Atlanta  Northern  R.  Co., 
124    Ga.    399,    52    S.    E.    431. 

19.  20.      See    5    C.    L.    1131. 

21.  State  V.  Missouri  Pac.  R.  Co.  [Neb.] 
105    N.    W.    9S3. 

22.  A  lien  for  taxes  is  such  an  interest. 
State  V.  Missouri  Pac.  R.  Co.  [Neb.]  105  N. 
W.  983.  Where  a  will  devised  land  to  a 
devisee  for  life,  with  right  to  dispose  of  thp 
same  from  the  time  of  her  death,  then 
being  no  gift  over,  and  the  devisee  conveye>^ 
to  a  trustee  for  her  benefit,  who  reconveyed 
to  her,  the  devisee  became  seised  of  the  lanr 
and  entitled  to  damages   for  a  taking  there-  \ 


of  for  public  use.    Raymond  v.  Com.    [Mass.] 
78    N.    E.    514. 

23.  In  New  York  the  special  term  had 
jurisdiction  to  determine  the  controversy, 
where  the  mortgagee  petitioned  for  the 
payment  to  him  .of  damages  awarded  and 
the  owner's  attorneys  had  previously  filed 
a  lien  on  the  award  for  their  services. 
Under  the  New  York  city  charter  (Laws 
1901,  p.  426,  c.  466,  §  1001).  In  re  Crescent 
Ave.,  183  N.  Y.  14,  75  N.  E.  937.  Land  un- 
der lease  with  privilege  of  renewal  was 
condemned  for  railway  purposes  and  a  jury 
fixed  the  value  of  the  part  taken  with  dam- 
ages to  the  residue,  and  in  answer  to  a 
special  inj^rrogatory  found  that  $15  of  the 
monthly  rental  of  $115  was  taken  by  reason 
of  the  appropriation.  Thereupon  tlie  court, 
in  the  order  of  distribution,  impounded 
$1,200  of  the  share  of  the  verdict  awarded 
by  the  jury  to  the  lessee  for  payment  of 
rent  during  the  additional  term  in  the 
event  the  lease  was  renewed,  or  to  be  paid 
in  full  to  the  lessor  in  the  event  the  lease 
was  not  renewed.  Held  that  this  was  error 
and  that  the  court  should  have  determined 
the  conflicting  claims  of  the  lessor  and  the 
lessee  in  tlie  award.  Good  v  Droste  8 
Ohio   C.   C.    (N.   S.)    452. 

24.  A  tenant  is  entitled  to  have  his  dam- 
ages assessed  and  apportioned  between  his 
landlord  and  himself  (Douglas  v.  Indian- 
apolis &  N.  W.  Traction  Co.  [Ind.  App.]  76 
N.  E.  892),  but  where  he  fails  to  plead  any 
interest  in  the  land,  he  assents  to  a  re- 
covery of  all  damages  by  the  landlord  (Id.). 
Riparian  owners  of  land  in  severalty,  on 
both  sides  of  a  stream  that  would  be  dam- 
aged by  the  construction  of  a  dam  for  a 
municipal  water  power,  could  orally  agree 
for  the  distribution  of  the  compensation 
jtherefor  among  them  in  particular  propor- 
tions and  execute  a  deed  inter  se  to  carry 
it  into  effect.  Rankin  v.  Harrisonburg,  104 
Va.    524,    52   S.    E.    555. 
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into  court  to  await  the  event  of  pending  litigation  between  claimants.^^  Invalid 
street  assessments  levied  against  tlie  property  condemned  cannot  be  deducted  from 
the  award.-*' 

Lien  and  enforcement.^'' 

§  21.  Ownership  or  interest  acquired.^^ — The  estate  allowed  to  bf  acquired 
by  the  enabling  act/°  unless  a  less  interest  is  asked  in  the  condemnation  proceed- 
ing,^*' is  acquired  against  all  persons  made  parties  to  the  prooeeding.^^  The  prop- 
erty does  not  become  the  private  property  of  the  condemning  corporation  in  the 
sense  that  it  can  appropriate  it  to  uses  of  a  private  nature/^  but  it  must  use  the 
property  for  the  purposes  for  which  it  was  condemned  or  submit  to  its  reversion 
at  the  suit  of  the  state.^^  Although  a  private  corporation  is  vested  by  the  state 
with  a  portion  of  its  sovereign  power  the  property  is  not  taken,  in  condemnation 
jiroceedings,  by  the  state  ;^*  nor  is  a  railway  company,  in  such  proceedings,  the  agent 
of  the  state,  and  the  state  has  no  ownership  in  the  lands  by  virtue  thereof.^^  The 
jDower  granted  to  a  railroad  company  to  construct  its  road  is  a  privilege  only  which 
must  be  exercised  in  strict  conformity  to  private  rights.^"  A  deed  conveying  land 
to  a  railroad  company  for  a  right  of  way  gives  it  no  more  rights  in  the  land  than 
it  would  have  acquired  by  condemnation.^^     A  taking  of  an  entire  tract  of  land 


25.  Where  the  title  to  property  sought 
to  be  condemned  is  in  controversy  in  chan- 
cery, the  court  may  charge  the  jury  in 
the  condemnation  proceedings  that  the 
damages  should  be  paid  to  the  county  treas- 
urer to  abide  the  result  of  the  chancery 
suit.  Eddleman  v.  Union  County  Traction 
&  Power  Co.,    217   111.    409,    75   N.   E.   510. 

26.  In  a  proceeding  to  recover  an  award 
for  the  condemnation  of  certain  wharfage 
rights  under  New  York  charter  (Laws  1901, 
p.  426,  c.  466,  §  1001),  where  it  was  sought 
to  deduct  certain  street  assessments  levied 
against  a  pier  condemned,  the  court  had 
jurisdiction  to  determine  the  validity  of 
such  assessments,  and  on  finding  them  void 
to  deny  the  city's  right  to  deduct  them. 
In  re  City  of  New  York,  114  App.  Div.  519. 
100   N.   Y.    S.    140.  » 

27.  2S.     See    5    C.    L.    1140. 

29.  While  It  is  within  the  power  of  the 
state  to  provide  by  statute  that  the  fee 
shall  be  taken  (McCarty  v.  Southern  Pac. 
Co.,  148  Cal.  211,  82  P.  615),  yet  it  is 
the  rule  that,  in  all  cases  where  property 
is  taken  for  public  use  and  an  easement  is 
sufficient  for  the  purpose  of  the  use,  the 
fee  will  not  be  deemed  to  be  appropriated 
unless  it  is  so  stated  or  necessarily  implied 
either  in  the  statute  or  the  judgment  of 
condemnation.  Under  St.  1861,  p.  355,  c. 
.352;  Act  Apr.  9,  1862  (St.  1S62,  p.  153,  c.  158), 
§  8,  and  Acts  1861  (St.  1861,  p.  358,  c.  352). 
§  16,  the  City  of  Sacramento  did  not  ac- 
quire the  fee  of  lands  taken  for  the  pur- 
pose of  a  levee.     Id. 

30.  Although  a  statute  for  the  condem- 
nation of  land  for  constructing  a  ditch 
provided  that  the  corporation  should  be- 
come seised  in  fee  of  the  land  [Rev.  St. 
1868,  p.  130,  c.  18,  §  48]  (Smith  Canal  or 
Ditch  Co.  V.  Colorado  Ice  &  Storage  Co. 
[Colo.]  82  P.  940),  yet  a  corporation  asking 
only  for  a  right  of  way  acquired  merely  an 
easement  and  not  an  absolute  fee  (Id.), 
and  the  landowner  had  such  a  right  of 
wav    to    convey    water    across    the    land    so 


condemned  as  would  not  interfere  with  the 
superior   easement    of    the   corporation    (Id.). 

31.  If  a  railway  company  fails  to  make 
all  parties  interested  in  the  land  desired 
for  its  purposes  parties  to  the  proceedings 
or  to  give  them  notice  thereof,  it  takes  the 
land  subject  to  all  prior  liens.  State  v. 
Missouri  Pac.  R.  Co.  [Neb.]  105  N.  W.  983. 
In  such  case  the  state's  lien  for  delinquent 
taxes  is  not  cut  ot£.  Id.  The  mortgage 
lien  of  one  not  a  party  to  the  proceedings 
is  not  affected  thereby.  Stamnes  v.  Mil- 
waukee, etc.,  R.  Co.  [Wis.]  ,109  N.  W.  100. 
The  mortgage  security  cannot  be  impaired 
so  as  to  bind  the  mortgagee  by  an  agree- 
ment between  the  parties  or  by  an  appraisal 
in  condemnation  proceedings  without  a 
money  equivalent  therefor,  the  mortgagee 
having  an  opportunity  to  be  heard  (Id.),  and 
the  taking  that  must  be  made  good  to  the 
mortgagee,  in  the  condemnation  of  a  rail- 
road right  of  waJ^  covers  the  whole  injury 
to  the  estate  and  not  the  mere  value  of  the 
strip  of  land  taken  [Rev.  St.  1898,  §§  1848, 
1853]     (Id.). 

32.  State  V.  Centralia-Chehalis  Elec.  R. 
&  Power  Co.,  42  Wash.  632.  85  P.  344.  A 
railroad  company  having  no  power  to  grant 
a  longitudinal  right  of  way  along  or  beside 
its  track,  and  such  use  being  inconsistent 
with  its  proper  use  by  the  railroad  com- 
pany, such  an  easement  will  not  be  pre- 
sumed from  mere  user.  Johnson  v.  Phila- 
delphia,   etc.,    R.    Co.    [Del.]    62    A.    86. 

33.  State  v.  Centralia-Chehalis  Elec.  R. 
&  Power  Co.,  42  Wash.  632,  85  P.  344. 

34.  35.  State  v.  Missouri  Pac.  R.  Co. 
[Neb.]    105    N.   W.    983. 

36.  It  was  error  to  charge  that,  the 
work  of  constructing  a  railroad  opposite 
plaintiff's  premises  being  authorized  ijy 
law,  defendant  w^as  liable  only  for  its  neg- 
ligent prosecution,  since  it  was  not  exempt 
from  responsibility  for  injuries  to  private 
riglits,  whether  resulting  from  negligence 
or  otherwise.  Gossett  v.  Southern  R  Co.,  115 
Tenn.    376,    89    S.    W.    737. 
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for  a  public  purpose,  describing  it  as  if  unencumbered,  includes  an  easement  therein 
as  "well  as  the  fee.^* 

§  22.  Transfer  of  possession  and  passing  of  titJeP — ^Payment  o-f  the  compen- 
sation assessed  is  ordinarily  a  condition  precedent  to  the  taking  of  possession,*"  ex- 
cept ■u^here  the  taking  is  by  the  public,"*^  though  in  some  states  entry  before  payment 
is  permitted  either  generally  or  on  leave  of  eourt.*^  "Wliere  the  damages  resulting 
from  the  vacation  of  a  street  were  consequential,  no  property  being  actually  taken, 
it  was  imnecessary  as  a  condition  precedent  to  the  vacation  that  the  damages  be 
first  ascertained.*^  Landowners  cannot  raise  the  question  of  the  limit  of  the  city's 
indebtedness,  in  proceedings  to  condemn  land  for  a  street,  for  the  property  cannot 
be  taken  until  actual  compensation  has  been  made.**  The  payment  of  an  award 
gives  the  condemning  corporation  authority  to  take  possession  of  the  land  for  the 
construction  of  its  road,  notwithstanding  an  appeal  from  the  appraisers'  award,*^ 


37.  Shepard  v.  Suffolk  &  C.  R.  Co.,  140 
N.  C.  391,  53  S.  E.   137. 

38.  A  town  having  taken  land  under  St. 
1893,  p.  911,  c.  277.  for  a  site  for  building-s, 
wells,  etc.,  for  -waterworks,  a  right  to  flow 
water  over  the  land,  which  would  Interfere 
with  the  use  of  the  land,  was  included. 
Inhabitants  of  'WalpDle  v.  Massachusetts 
Chemical   Co.    [Mass.]    7S   N.   E.   140. 

39.  See    5    C.    L.    1142. 

40.  State  V.  Missouri  Pac.  R.  Co.  [Neb.] 
105  N.  W.  983.  In  the  erection  of  public 
buildings,  the  making  of  public  improve- 
ments and  the  building  of  public  highways, 
such  as  railroads  and  canals,  the  exigencies 
of  the  occasion  sometimes  make  it  very 
advantageous  to  enter  upon  the  property 
needed  without  delay  (Aldiidge  v.  Board  of 
Education,  15  Okl.  354,  82  R  827),  but  such 
entry  before  condemnation  and  payment  is 
unlawful     (Id.). 

41.  Where  property  is  directly  taken  by 
the  state,  the  constitutional  requirement  is 
satisfied  if  an  impartial  tribunal  is  provid- 
ed for  determining  the  question  of  com- 
pensation, to  which  the  owner  may  resort 
and  be  heard,  and  the  sum  to  which  he  is 
entitled  is  made  a  charge  upon  the  public 
treasury  of  the  state  or  some  subdivision 
thereof.  Johnson  v.  Clontarf  [Minn.]  108 
N.  ^^^  521.  The  liability  of  the  county  is 
sufficient  security.  Id.  In  proceedings  to 
condemn  land  for  a  street,  delay  in  pay- 
ment of  damages  did  not  stay  the  right  of 
the  public  to  take  possession.  State  v. 
Jones,  139  N.  C.  613,  52  S.  E.  240.  Laws 
1875,  p.  157,  c.  181,  as  amended  by  Laws 
1885,  p.  370,  c.  211,  authorizes  a  municipal- 
ity to  enter  land  to  be  condemned  before 
proceedings  taken,  to  make  surveys,  etc., 
but  requires  an  appraisement  and  payment 
of  damages  before  taking  possession,  and 
possession  taken  before  that,  without  the 
owner's  consent,  is  trespass.  Village  of 
St.  Johnsville  v.  Sm.ith.  184  N.  Y.  341,  77 
N.  E.  617.  Damages  assessed  under  Laws 
1905,  p.  84,  c.  55,  for  the  condemnation  of 
land  by  cities,  must  be  paid  before  posses- 
sion can  be  taken.  City  of  Puyallup 
[Wash.]    86   P.    215. 

42.  In  New  York,  where  it  appears  that 
public  interests  will  be  prejudiced  by  de- 
lay, the  court  may  permit  the  plaintiff  to 
enter   Immediately   upon   depositing  the   sum 


stated  in  the  answer  as  the  value  of  the 
land.  Code  Civ.  Proc.  §  3380.  In  re  Niag- 
ara L.  &  O.  Power  Co.,  97  N.  Y.  S.  853. 
Where  the  intention  was  to  furnish  elec- 
tricity for  lighting  and  street  railway  pur- 
poses in  an  extensive  and  thickly  settled 
district  for  v.-hicli  contracts  contemplating 
early  delivery  had  been  made  and  the  con- 
struction of  lines  was  in  active  prosecu- 
tion, there  was  a  public  interest  which 
would  be  prejudiced  by  delay.  Id.  Said 
§  3380  Is  not  unconstitutional  under  Const, 
art.  1,  §  6,  as  a  taking  of  property  without 
compensation  (Id.),  and  where  defendant's 
answer  denied  plaintiff's  estimate  of  the 
value  and  declined  to  make  any  estimate 
themselves,  the  court  could  permit  plaintiff 
to  enter  on  depositing  an  amount  fixed  by 
the  court.  Under  Code  Civ.  Proc.  §  3382, 
providing  that  where  the  practice  is  not 
expressly  provided  by  law  the  court  may 
make  all  necessary  orders.  Id.  In  Ne^v 
York  the  court  may,  under  certain  circum- 
stances, direct  that  the  plaintiff  be  per- 
mitted to  enter  immediately  on  the  land 
sought  to  be  taken.  In  re  New  York,  etc., 
R.  Co.,  51  Misc.  333,  100  N.  Y.  S.  388.  Under 
Code  Civ.  Proc.  §  33S0,  when  an  answer  has 
been  interposed  and  public  interests  will 
be  prejudiced,  plaintiff  may  be  permitted  to 
enter  on  depositing  the  sum  stated  in  the 
answer  as  the  value  of  the  property.  Id. 
But  where  the  answer  alleged  that  such 
value  was  $129,342,  which  plaintiff  claimed 
was  grossly  excessive,  the  court  could  not 
grant  permission  for  immediate  entry  upon 
the  deposit  of  $21,422.50,  which  plaintiff 
alleged  to  be  fair  and  ample  to  cover  the 
value    of    the    property.      Id. 

43.  Vanderburgh  v.  Minneapolis  [Minn.] 
108    N.    W.    480. 

44.  State  V.  Superior  Ct.  for  Whatcom 
County,   42   T^'ash.   521,   85   P.    256. 

45.  Douglas  V.  Indianapolis  &  N.  W.  Trac- 
tion Co.  [Ind.  App.]  76  N.  E.  892.  In  Wis- 
consin, the  filing  of  the  commissioners'  award 
and  the  payment  of  the  amount  thereof  as 
prescribed  in  the  statutes  vests  the  title  and 
exclusive  use  of  the  premises  in  the  corpora- 
tion, subject  to  an  increase  or  diminution  of 
the  award  on  appeal.  Rev.  St.  1898,  §§  1850, 
1851.  Murray  Hill  Land  Co.  v.  Milwaukea 
Light,  Heat  &  Traction  Co.,  126  Wis.  14,  104 
N.  W.  1003.  The  fact  that  a  landowner  re- 
fused to  appoint  an  appraiser  of  damages  in 
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but  failure  to  pay  an  increased  award  made  on  appeal  works  a  divestiture.'*®  Un- 
der the  constitutional  provisions  of  the  states  generally,  title  does  not  pass  from 
the  owner  of  land  appropriated  to  public  use  until  compensation  is  actually  made.*' 
As  the  constitution  prohibits  a  taking  unless  just  and  adequate  compensation  is  first 
paid,  the  power  of  the  state  to  make  such  a  trespass  the  basis  of  a  special  short 
prescription  is  more  thaji  doubtful.**  Where,  pending  condemnation  proceedings, 
an  order  was  entered  of  record  whereby  the  company  proposed  to  construct  and 
maintain  certain  crossings,  such  order  to  be  made  a  part  of  the  judgment,  but  judg- 
ment for  damages  was  entered  without  mention  of  the  order,  and  the  owners  agreed 
with  the  company^s  successor,  on  payment  of  the  damages,  to  transfer  the  benefit  of 
the  judgment  and  deed  the  right  of  way,  which  was  done,  the  company  was  re- 
quired to  make  the  crossings.*''  The  award  as  an  entirety  takes  the  place  of  the 
land  as  regards  a  mortgage  thereon.^" 

§  23.  Relinquishment  or  abandonment  of  lights  acquired.^^ — Wliere  there  is 
no  adverse' possession,  nonuser  does  not  of  itself  work  an  -extinguishment  of  a  rail- 
road right  of  way  acquired  by  condemnation.''^  Abandonment  is  a  question  of  in- 
tent,^^  which  intent  may  be  found  as  a  fact  from  long  nonuse,^*  but  in  the  absence 
of  legislation  to  that  effect,  mere  nonuser  does  not  of  itself  constitute  an  abandon- 
ment.^^ In  Washington,  property  acquired  by  a  boom  company,  by  eminent  do- 
main, for  its  operations,  reverts  to  the  original  owners  or  representatives  on  repay- 
ment of  the  original  cost,  whenever  the  use  of  such  property  for  such  purposes 
shall  cease  for  one  year,^"  but  this  rule  does  not  apply  to  lands  acquired  by  pur- 
chase and  not  by  eminent  domain.^'^ 

Employer's  Liability;   Entry,  Writ  of;  Equitable   Assignments;    Equitable   Attach- 
ment;  Equitable  Defenses,  see  latest  topical  index. 


street  opening  proceedings,  when  notified  to 
do  so,  but  appealed,  did  not  have  the  effect 
to  delay  the  opening  of  the  street  until  the 
appeal  was  finally  determined.  Creedmoor 
Charter,  Priv.  Acts  1905,  p.  1006,  c.  398.  State 
V.  Jones,   139  N.   C.   613,   52   S.  E.   240. 

46.  Where  defendants  file  no  exceptions  to 
the  award  but  receive  It,  and  plaintiff  ex- 
cepts and  has  a  trial  on  the  issues  so  raised, 
plaintiff  must  pay  the  additional  award  of 
damages  or  lose  all  rights  in  the  land.  In- 
dianapolis Northern  Traction  Co.  v.  Dunn 
[Ind.   App.]    76   N.  E.    269. 

47.  Payment  of  the  Judgment  recovered 
by  plaintiff  for  damages  for  appropriation  of 
his  land  without  condemnation  proceedings 
was  a  condition  precedent  to  the  passing 
of  title,  under  Const.  Kan.  art.  12,  §  4.  Zim- 
merman V.  Kansas  City  N.  W,  R.  Co.  [C.  C. 
A.]    144    F.    622. 

48.  Amet  v.  Texas  &  P.  R.  Co.  [La.]  41 
So.    721. 

49.  Louisville  &  A.  R.  Co.  v.  Sale  [Ky.] 
93    S.    V/.    613. 

50.  That  for  land  taken  not  divisible  from 
that  for  damage  to  what  remains.  Stamnes 
V.  Milwaukee,  etc.,  R.  Co.  [Wis.]  109  N.  W. 
100.  The  gross  award  stands  as  a  substitute  for 
the  land,  which  the  city  takes  free  and  clear 
from  incumbrances,  and  the  rights,  interests, 
and  liens  of  parties  are  transferred  to  the 
fund.  In  re  New  York,  114  App.  Div.  519, 
100  N.  Y.  S.  140. 

51.  See   5    C.   L.    1143. 

52.  Hamlin  v.  Kansas  R.  Co.  [Kan.]  85 
P.   602. 

Note:     Abandonment    is    wholly    a    matter 


of  Intent  (Brunswick,  etc.,  R.  Co.  v.  Way- 
cross,  91  Ga.  573;  McClain  v.  Chicago,  etc.,  R. 
Co.,  90  Iowa,  646;  Scarritt  v.  Kansas  City, 
etc.,  R.  Co.,  148  Mo.  676;  Conabeer  v.  New 
York  Cent.  R.  Co.,  156  N.  Y.  474;  Junction  R. 
Co.  v.  Ruggles,  7  Ohio  St.  1;  Rutland  R.  Co. 
V.  Chaffee,  71  Vt.  84),  and  nonuser,  while 
not  alone  sufficient,  is  admissible  as  evi- 
dence of  an  intent  to  abandon  (McCIain  v. 
Chicago,  etc.,  R.  Co.,  90  Iowa,  646).  The 
question  is  ordinarily  one  for  the  jury. 
Tennessee,  etc.,  R.  Co.  v.  Taylor,  102  Ala. 
224.  Misuse  of  the  easement  does  not 
amount  to  an  abandonment  of  which  the 
landowner  may  take  advantage,  though  it 
may  give  him  a  cause  of  action  for  damages 
resulting  to  him  from  the  misuse.  Merri- 
mac  Riv.  Lock  Co.  v.  Nashua,  etc.,  R.  Co., 
104  Mass.  1,  6  Am.  Rep.  181;  Gurney  v. 
Minneapolis  Union  Elevator  Co.,  63  Minn.  70. 
Neither  does  transfer  of  rights  to  another 
company  give  the  landowner  any  reason  to 
claim  an  abandonment,  the  property  continu- 
ing to  be  used  for  railroad  purposes.  Marl- 
ing v.  Chicago,  etc.,  R.  Co.,  67  Iowa,  331;  Crol- 
ley  V.  Minneapolis  &  St.  Louis  R.  Co.,  30  Minn. 
541.  But  see  Blakely  v.  Chicago,  etc.,  R.  Co., 
46  Neb.   272;  Lyon  v.  McDonald,   78  Tex.   71. 

53,  54,  55.  Nicomen  Boom  Co.  v.  North 
Shore  Boom  &  Driving  Co.,  40  Wash.  315,  82 
P.  412. 

56.  1  Ballinger's  Ann.  Codes  &  St.  §  4378. 
Nicomen  Boom  Co.  v.  North  Shore  Boom  & 
Driving    Co.,    40    Wash.    315,    82    P.    412. 

57.  Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving  Co.,  40  Wash.  315,  82  P. 
412. 
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§  1.  Nature  of,  and  General  Principles 
Controllius-,   Kqiiity    (13:i3). 

§  2.  E:f>uity  Jurisdiction  and  Occasions  for 
Relief   (1324). 

A.  In  General  (1324).     Effect  of  Code  or 

Statutory   Provisions    (1325). 

B.  Maxims  and  Principles  Controlling  the 

Application  of  Equitable  Relief 
(1327).  General  Principles  and 
Maxims  (1327).  Clean  Hands  (1328). 
Existence  of  Adequate  Remedy  at 
Law  (1329).  Doing  Complete  Jus- 
tice (1335).  Multiplicity  of  Suits 
(1336). 

C.  Occasions   for,  and   Subjects   of,   Equi- 

table Relief  (1337). 
§   3,      Laches  and  Acquiescence   (1347).  Ex- 
cusaijlo   Delay    (1350).     Application    of  Anal- 
ogous   Statutes    of   Limitation    (1350). 

§  4.  Practice  and  Procedure  in  General 
(1351). 

§   5.     Parties   (1352). 
§   C.      Pleading    (1354). 
.A.  General    Rules    (1354). 
"  B.  Original    Bill,    Petition,    or    Complaint 
(1354).         Multifariousness       (1355). 
Prayer    (1357). 

C.  Amended      and      Supplemental      Bills, 

Complaints,  or  Petitions   (1358)! 

D.  Cross  Bill  or  Petition    (1359). 

E.  Demurrer     (1361).         Grounds     (1361). 

Form  (1362).  Effect  of,  and  Pro- 
cedure on,  Demurrer  (1362). 


F.  Plea    (1364). 

G.  Answer    (1365).        Verification    (1366). 

Effect    of   Answer    (1366).     As    Evi- 
dence (1367).      Admissions  (1368). 
H.  Replication,   Exceptions,   and  Motions 

(1368). 
L  Issues,    Proof,    and    Variance    (1369). 
J.  Objections  and  Waiver  Thereof  (1369). 

§  7.  Taking  Bill  as  Confessed  or  on  De- 
fault   (13G0). 

§   8.     Abatement    and    Revival    (1370). 

§  9.  Dismissal  (1371).  Voluntary  Dismis- 
sal (1371).  Involuntary  Dismissal  (1371). 
Effect    (1371).      Vacation    of   Order    (1371). 

§  10.  Trial  by  Jury  or  Master,  their  Ver- 
dicts  and   Findings    (1372). 

§    11.      Evidence    (1375). 

§    12.      Hearing  or  Trial   (1376). 

§  13.  Findings  by  the  Court  and  Decree, 
Judgment,  or  Order  (1376).  Decree  (1377). 
Effect  and  Construction  (1378).  Measure  of 
Relief  (1378).  Modification  and  Amendment; 
Vacation  and  Setting  Aside;  Collateral  At- 
tack   (1378). 

§  14.     Rehearing   (1380). 

§  15.  Bill  of  Review  (1380).  Time  for 
Bill;  Laches  (1381).  Grounds  (1381).  Ap- 
plication  and   Proceedings    (1382). 

§  16.  Other  Equitable  Remedies  for 
Which  no  Specific  Title  is  Provided  (1383). 
Bill  Quia  Timet  (1383).  Bills  of  Peace 
(1383). 


Scope  of  title. — This  title  is  confined  to  a  general  treatment  of  equity  principles 
and  procedure,  the  specific  application  of  such  principles  to  particular  subjects^  and 
the  consideration  of  particular  equitable  remedies-  being  more  particularly  and  ex- 
haustively treated  of  under  their  own  appropriate  titles.  Separate  articles  are 
also  devoted  to  various  matters  of  practice  and  procedure/  and  in  so  far  as  pleading 
in  equity  has  been  made  by  statute  to  conform  to  the  rules  applicable  to  actions  at 
law,  the  former  is  treated  of  in  connection  with  the  latter.*  The  equity  jurisdiction 
of  particular  courts  is  likewise  treated  of  elsewhere.^ 

§  1.  Nature  of,  and  general  principles  controlling,  equity.^ — The  difference 
between  courts  of  law  and  of  equity  lies  in  the  variance  of  their  several  capacities 
to  protect  the  rights  of  the  parties  appealing  to  them  for  relief.'^ 


1.  See  such  titles  as  Assignments,  7  C.  L. 
277;  Assignments  for  Benefit  of  Creditors,  7 
C.  L.  286;  Estoppel,  5  C.  L.  1285;  Fraud  and 
Undue  Influence,  5  C.  L.  1541;  Fraudulent 
Conveyances,  5  C  L.  1556;  Liens,  6  C.  L.  451; 
Mistake  and  Accident,  6  C.  L.  678;  Penalties 
and  Forfeitures,  6  C.  L.  996;  Trusts,  6  C.  L. 
1736. 

2.  See  such  titles  as  Accounting,  Action 
for,  7  C.  L.  19;  Cancellation  of  Instruments, 
7  C.  L.  517;  Creditors'  Suit,  7  C.  L.  1007;  Dis- 
covery and  Inspection,  7  C.  L.  1167;  Divorce, 
7  C.  L.  1175;  Foreclosure  of  Mortgages  on 
Land,  5  C.  L.  1441;  Injunction,  6  C.  L.  6; 
Marshalling  Assets  and  Securities,  6  C.  L. 
520;  Partition,  6  C.  L.  897;  Quieting  Title, 
6  C.  L.  1183;  Receivers,  6  C.  L.  1250;  Reforma- 
tion of  Instruments,  6  C.  L.  1279;  Restoring 
Instruments  and  Records,  6  C.  L.  1310;  Spe- 
cific Performance,   6  C.  L.   1498;   Subrogation, 

6  C.  L.   1581. 

3.  See   such   titles   as  Appeal   and  Review, 

7  C.  L.   128;   Appearance,   7  C.  L.   251;   Agree- 


ment and  Conduct  of  Counsel,  7  C.  L.  257; 
Continuance  and  Postponement,  7  C.  L.  757; 
Costs,  7  C.  L.  956;  Dockets,  Calendars  and 
Trial  Lists,  7  C.  L.  1192;  Defaults,  7  C.  L. 
1122;  Depositions,  7  C.  L.  1129;  Discontinu- 
ance, Dismissal  and  Nonsuit,  7  C.  L.  1155; 
Examination  of  Witnesses,  5  C.  L.  1371;  Inter- 
pleader, 6  C.  L.  163;  Limitation  of  Actions, 
6  C.  L.  465;  Masters  and  Commissioners,  6  C. 
L.  607;  Motions  and  Orders,  6  C.  L.  702; 
Process,  6  C.  L.  107S;  Reference,  6  C.  L. 
1272;  Removal  of  Causes,  6  C.  L.  1292;  Sav- 
ing Questions  for  Review,  6  C.  L.  1385;  Stay 
of  Proceedings,  6  C.  L.  1550;  Trial,  6  C.  L. 
1731;  Venue  and  Place  of  Trial,  6  C.  L.  1806; 
Witnesses,    6  C.   L.   1975. 

4.  See  Pleading,   6   C.  L.   1008. 

5.  See    Jurisdiction,    6    C.    L.    267. 

6.  See    5    C.   L.    1144. 

7.  Baltimore    &    N.    Y.    R.    Co.    v.    Bouvler 
[N.  J.   Eq.]    62  A.    868. 

Note:     "The  quality  of  justice  or  Injustice 
in  a  given  transaction  does  not  depend  upon 
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§  2.  Equity  jurisdiction  and  occasions  for  relief.  A.  In  general.^ — The  jur- 
isdiction of  equity  is  determined  by  the  facts  alleged^  and  not  by  the  pleader^s  con- 
clusions as  to  the  character  of  such  facts/°  or  by  the  prayer  far  relief  based  there- 
on/^ but  even  allegations  of  jurisdictional  facts  are  unavailing  unless  supported  by 
proof.^^  Lack  of  jurisdiction  in  the  bill  may  be  cured  by  the  filing  of  a  cross  bill 
setting  up  a  case  for  equitable  relief.^^  Consent  cannot  confer  jurisdiction^*  but  it 
may  resolve  a  doubt  in  regard  thereto.^^  Failure  to  raise  the  question  in  proper 
time  may  influence  the  court  in  favor  of  jurisdiction/*  or  may  even  operate  as  a 
waiver  of  the  objection.^'^  On  the  other  hand  it  is  broadly  laid  down  that  objections 
for  jurisdictional  defects  may  be  raised  at  any  stage  of  the  proceedings/^  provided 
only  that  they  be  raised  before  the  making  of  the  findings  of  fact/^  or  the  court  may 
act  thereon  of  its  own  motion.^*^  Thus  it  appears  that  there  is  an  apparent  conflict 
between  some  of  the  cases  on  this  point,  but  most,  if  not  all,  of  these  cases  may  be 
harmonized  under  what  seems  to  be  the  true  rule,  which  is  that  where  there  is  a 
total  want  of  equity  jurisdiction  the  objection  cannot  be  waived  by  anything  short  of 
going  to  trial  and  taking  the  chance  of  a  favorable  termination  of  the  suit  before 
making  the  objection,  but  that  where  a  given  case  is  within  the  general  jurisdiction 


or  vary  with  the  name  or  character  of  the 
court  under  whose  jurisdiction  it  is  brought 
for  consideration.  What  is  considered  unjust 
in  a  court  of  equity  is  also  considered  unjust 
in  a  court  of  law,  and  so  says  Justice  Depue 
in  North  Hudson  County  R.  Co.  v.  Booraem, 
28  N.  J.  Eq.  450.  It  is  felt  to  be  quite  as 
unjust  by  a  common-law  judge  for  a 'trustee 
of  the  legal  title  to  eject  the  cestui  que 
trust  and  hold  the  subject  of  the  trust 
against  him  as  it  was  by  the  equity  judge. 
The  difference,  and  the  only  difference,  be- 
tween the  two  courts,  lies  in  the  variance  in 
their  several  capacities  to  protect  the  rights 
of  the  cestui  que  trust.  It  is  a  mere  matter 
of  judicial  machinery.  *  *  *  Aristotle 
(Ethics,  book  5,  c.  10)  defines  equity  as  'a 
better  sort  of  justice,  which  corrects  legal 
justice  where  the  latter  errs  through  being 
expressed  in  a  universal  form  and  not  tak- 
ing account  of  particular  cases.'  And  Gro- 
tius  condensed  this  definition  into  the  modern 
one,  namely:  'Equity  is  the  correction  of  the 
law,  wlierein  by  reason  of  its  universality  It 
is  deficient.'  " — Prom  Baltimore  &  N.  Y.  R. 
Co.  V.  Bouvier   [N.  J.   Eq.]    62  A.   868. 

8.  See    5    C.   L.    1144. 

9.  United  States  v.  Bitter  Root  Develop- 
ment Co.,  200  U.  S.  451,  50  Law.  Ed. . 

10.  Charges  of  fraud,  conspiracy,  and 
breach  of  trust  will  not  confer  equity  juris- 
diction where  they  are  not  sustained  by  the 
facts  alleged.  United  States  v.  Bitter  Root 
Development  Co.,   200  U.   S.   451,   50   Law.   Ed. 

11.  Necessary  allegations  cannot  be  sup- 
plied from  the  prayer.  Jacoby  v.  Funk- 
houser  [Ala.]  40  So.  291.  Fact  that  prayer 
was  for  legal  relief  only  did  not  prevent 
the  court  from  taking  jurisdiction  where  the 
allegations  of  the  bill  were  sufficient.  Rugg 
V.  Lemly   [Ark.]    93   S.   W.   570. 

13.  Where  the  jurisdictional  facts  are  not 
proved,  equity  will  not  retain  jurisdiction  in 
order  to  grant  purely  legal  relief.  Pennsyl- 
vania Coal  &  Coke  Co.  v.  Jones,  30  Pa.  Super. 
Ct.   358. 

13.  Dickinson  v.  Arkansas  City  Imp,  Co. 
[Ark.]    92   S.   W.   21. 


14.  Williams  v.  Wetmore  [Fla.]  41  So.  545. 

15.  Williams  v.  Wetmore  [Fla.]  41  So.  545. 
In  cases  of  concurrent  jurisdiction  the  con- 
sent of  tlie  parties  may  influence  the  court 
to  assume  jurisdiction  of  the  particular  case. 
Daab  V.  New  York  Cent.  &  H.  R.  Co.  [N.  J. 
Eq.]    62   A.   449. 

16.  Venable  v.  Shafer,  7  Ohio  C.  C.  (N.  S.) 
337. 

17.  When  no  motion  is  made  to  transfer 
a  case  to  the  law  court,  the  right  to  object 
to  the  jurisdiction  of  the  court  of  equity  is 
waived.  Harris  v.  Umsted  [Ark.]  96  S.  W. 
146.  As  to  waiver  of  objection  on  the  ground 
of  existence  of  an  adequate  remedy  at  law, 
see  post,  this  section,  subd.  B,  Existence  of 
Adequate  Remedy  at  Law. 

18.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]  93  S.  W.  833.  Lack  of  Jurisdic- 
tional amount  appearing  from  pleadings  and 
proof  may  be  raised  at  hearing.  Brassington 
V.  Waldron  [Mich.]  12  Det.  Leg.  N.  1011,  107 
N.  W.  100.     See  Jurisdiction,  6  C.  L.  267. 

19.  Owens  v.  Goldie,  213  Pa.  579,  62  A. 
1117,  dist'g  Pennsylvania  R.  Co.  v,  Bogert, 
209    Pa.    589,    59    A.    100. 

20.  Totalwant  of  equity  jurisdiction.  Hay- 
don V.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.] 
93  S.  W.  833.  Formerly,  in  the  practice  of 
the  Federal  courts,  jurisdiction  of  a  case 
corhmenced  originally  in  a  circuit  court  of 
the  United  States  attached  if  the  bill  of 
complaint  contained  sufficient  averments 
of  the  jurisdictional  facts,  and  to  oust 
the  court  of  jurisdiction  the  defendant 
was  required  to  contest  the  jurisdic- 
tion by  a  special  plea,  but  under  the 
statutes  now  governing  the  practice  the 
Federal  courts  are  required  on  their  own 
motion  to  disclaim  jurisdiction  at  any  stage 
of  a  case  if  satisfied  that  any  essential  fact 
does  not  exist.  Tlierefore,  whenever  the  rec- 
ord shows  upon  its  face  that  there  is  a  con- 
troversy as  to  a  jurisdictional  fact,  the  court 
may  require  proof  to  support  a  finding  to 
eliminate  such  question,  or  else  assume  that 
it  does  not  have  jurisdiction.  Klenk  v. 
Byrne,    143   F.    1008. 
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of  equity  the  question  whether  such  jurisdiction  will  be  exercised  is  within  the  sound 
discretion  of  the  court  and  objections  to  the  exercise  of  or  the  failure  to  exercise 
such  jurisdiction  must  be  talvcn  in  limine.^^  It  is  very  generally  held  that  jurisdic- 
tional objections  cannot  be  raised  for  the  first  time  on  appeal."-  Questions  relating 
to  the  hearing  on  jui-isdictional  objections  are  treated  elsewhere.^^ 

Only  courts  vested  with  equitable  jurisdiction  can  grant  equitable  relief,^*  nor 
can  purely  equitable  relief  ordinarily  be  granted  in  an  action  at  law^^  or  upon  a 
purely  legal  cause  of  action/*'  but  in  some  states  equitable  defenses  may  be  inter- 
posed in  actions  at  law.-^  A  suit  at  law  which  has  been  abandoned  is  no  bar  to  a  suit 
in  equity  upon  the  same  cause  of  action,^®  but  where  a  party  invokes  both  law  and 
equity  at  the  same  time  he  cannot,  after  an  adverse  decision  in  equity,  insist  upon 
a  decision  at  law.-^  The  distinction  between  legal  and  equitable  causes  of  action 
and  proceedings  is  also  important  as  bearing  upon  the  conclusiveness  of  the  find- 
ings of  the  trial  court.^°  The  question  as  to  whether  a  controversy  is  legal  or 
equitable  may  arise  in  connection  with  the  plaintifi''s  capacity  to  sue,^^  and  some- 
times the  question  arises  as  a  preliminary  to  the  correct  solution  of  the  problems 
presented  on  the  merits.^^ 

A  court  of  equity  has  power  to  protect  its  jurisdiction  by  punishing  for  con- 
tempt.^' 

Effect  of  code  or  statutory  provisions.^* — The  most  sweeping  statutory  provi- 
sions relative  to  the  distinction  between  law  and  equity  are  those  abolishing  the 
distinction  between  actions  at  law  and  suits  in  equity,  but  even  these  provisions  do 
not  abolish  the  distinction  between  legal  and  equitable  principles,'^  though  such  dis- 


21.  Southern  Pac.  R.  Co.  v.  U.  S.,  200  U.  S. 
341.   50  Law.   Ed. . 

22.  Owens  v.  Goldie,  213  Pa.  579,  62  A. 
1117;  Lloyd  v.  Simons  [Minn.]  105  N.  W.  902. 
Where  both  parties  submitted  a  boundary 
dispute  to  a  court  of  equity,  defendant  could 
not  object  to  jurisdiction  for  first  time  on 
appeal.  "Williams  v.  Wetmore  [Fla.]  41  So. 
545.  Want  of  equity  jurisdiction  cannot  be 
raised  on  appeal  as  ground  for  reversal. 
Const.  1890,  §  147.  Mississippi  Fire  Ass'n  v. 
Stein  [Miss.]  41  So.  66.  When  a  bill  is  framed 
and  tried  as  a  bill  in  equity  without  objec- 
tion, the  defendant  cannot  object  on  appeal 
that  the  case  was  at  law  and  should  have 
been  brought  up  by  writ  of  error.  Madden 
V.  McKenzie  [C.  C.  A.]  144  F.  64.  See  Sav- 
ing Questions  for  Review,  6  C.  L.  1385;  Ap- 
peal and  Review,   7  C.  L.   128. 

23.  See   post,    §    12,   Hearing   or   Trial. 

24.  Municipal  court  could  not  pass  upon 
the  validity  of  a  release  of  claim  for  com- 
pensation in  an  application  by  a  city  em- 
ployee for  leave  of  absence  on  ground  that 
the  applicant  did  not  understand  the  English 
language  well  enough  to  know  the  effect  of 
the  paper  signed  by  him.  Tepidino  v.  New 
York,  98  N.  Y.  S.  693.  See  Jurisdiction,  6  C.  L. 
267. 

2.5.  A  plain  action  at  law  upon  a  married 
woman's  note  cannot  be  turned  into  an 
equitable  action  and  such  relief  given  as  is 
grantable  only  in  equity.  Bailey  v.  Fink 
[■Wis.]    109   N.    W.    86. 

26.  As  in  action  for  recovery  of  damages 
for  breach  of  contract.  Todd  v.  Bettingen 
[Minn.]   107  N.  W.  1049. 

27.  See  post  this  section,  subd.  Effect  of 
Code    or   Statutory   Provisions. 


28.  Mellerio  v.  Freeman,  211  Pa.  202,  60 
A.    735. 

29.  Where,  pending  a  rule  to  show  cause 
why  a  judgment  should  not  be  opened,  the 
defendant  sued  in  equity  to  cancel  the  judg- 
ment, he  could  not,  after  the  dismissal  of 
his  bill,  complain  of  the  discharge  of  the  rule 
without  decision.  Mellerio  v.  Freeman,  211 
Pa.   202,   60  A.   735. 

30.  Ex  parte  Wallace,  73  S.  C.  109,  52  S.  E. 
873.  See  Appeal  and  Review,  7  C.  L.  128; 
Verdicts   and   Findings,   6   C.   L.   1814. 

31.  Right  of  married  woman  to  sue  hus- 
band. Muller  V.  Witte  [Conn.]  62  A.  756. 
A  bill  seeking  merely  the  recovery  of  a  legal 
debt  arising  out  of  a  loan  made  by.  a  wife  to 
her  husband,  or  out  of  an  agreement  made 
between  them,  calls  for  only  legal  relief.     Id. 

32.  An  action  by  a  county  against  an  ex- 
position company  to  recover  land  no  longer 
used  by  the  company  for  giving  fairs,  and  for 
rents  and  profits  is  one  for  the  recovery  of 
real  property  under  Rev.  St.  §  5781,  notwith- 
standing there  are  allegations  which  seem 
to  call  for  some  form  of  equitable  relief. 
Toledo  Exposition  Co.  v.  Kerr,  8  Ohio  C.  C. 
(N.  S.)   369. 

33.  The  vice  chancellor  may  hear  con- 
tempt proceedings  arising  out  of  a  suit  be- 
fore him,  though  sucli  proceedings  were  not 
referred  to  him  by  the  chancellor  and  thougli 
the  contempt  consisted  of  an  attempt  to 
influence  improperly  the  administration  of 
justice  by  com.pelling  an  affiant  to  malce  a 
false  affidavit  contradicting  a  previous  affi- 
davit made  by  him  in  the  same  cause.  Sea- 
stream  V.  New  Jersey  Exliibition  Co.  [N.  J. 
Eq.]  61  A.  1041.     See  Contempt,  7  C.  L.  746. 

34.  See    5   C.   L.    114  5. 
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tinction  is  thus  rendered  important  only  as  bearing  upon  matters  of  pleading^'  and 
23raetiee.^^  Another  radical  statutory  change  is  that  equitable  defenses  may  be  in- 
terposed in  actions  at  law/^  thus  carrying  the  case  into  equity/^  but  the  facts  thus 
pleaded  must  constitute  an  equitable  and  not  legal*"  defense.*^  The  rule  is  not 
uniform  as  to  whether  an  equitable  defense  may  include  matters  calling  for  affirma- 
tive relief.*^  Statutes  creating  special  remedies  for  wrongs  already  cognizable  in 
equity  do  not  impliedly  deprive  equity  of  jurisdiction/^  nor  will  the  statutory  en- 
largement of  an  equitable  remedy  so  as  to  make  it  concurrent  with  a  legal  remedy 
destroy  the  equitable  nature  of  the  equitable  remedy/*  but  statutes  giving  a  party 


35.  Dewey  v.  Shreiber  Implement  Co. 
[Idaho]  85  P.  921;  Madden  v.  McKenzie  [C.  C 
A.]    144    F.    64. 

36.  See  Pleading,  6  C.  L.  1008. 

37.  Under  Alaska  Code  Civ.  Proc.  [Car- 
ter's Codes  Alaska,  p.  145,  §  1]  the  question 
whether  a  complaint  states  a  legal  or  equi- 
table cause  of  action  is  material  only  as 
affecting  the  procedure  according  ,to  which 
the  case  shall  be  tried.  Madden  v.  McKen- 
zie [C.  C.  A.]  144  F.  64.  See  Appeal  and  Re- 
view, 7  C.  L.  128;  Dockets,  Calendars  and 
Trial  Lists,  7  C.  L.  1192;  Jury,  6  C.  L.  316; 
Trial.    6   C.   L.    1731. 

38.  Code  Pub.  Gen.  Laws  1904,  art.  75.  §§ 
86,  88.  Albert  v.  Freas  [Md.]  64  A.  2S2.  Rev. 
St.  1898,  §  2657.  Chicago  &  N.  W.  R.  Co.  v. 
McKeigue,  126  Wis.  574,  105  N.  W.  1030. 
Under  Rev.  St.  1899,  §  605,  an  equitable  title 
may  be  set  up  as  a  defense  in  ejectment  by 
the  owner  of  the  legal  title.  Shaffer  v.  Detie, 
191  Mo.  377,  90  S.  W.  131.  Rev.  St.  c.  84. 
§S  17-21.  Hurd  v.  Chase,  100  Me.  561,  62  A. 
660.  In  a  real  action  to  recover  a  life  estate 
the  court  had  power  to  look  behind  the  in- 
strument reserving  an  absolute  life  estate  in 
order  to  ascertain  whether  the  reservation 
was  in  fact  unconditioned  or  only  as  security 
for   some   obligation.     Id. 

39.  Where  vendor  sued  at  law  to  enforce 
contract  of  sale  and  vendee  set  up  equitable 
defense,  the  case  was  thus  carried  into 
equity,  and  it  was  within  the  prpvince  of 
the  chancellor  to  determine  whether  the 
contract  was  fair  and  equitable  and  to  grant 
or  refuse  relief  accordingly.  Bridgewater  v. 
Byassee  [Ky.]  93  S.  W.  35.  An  equitable  de- 
fense with  prayer  for  affirmative  relief 
changes  an  action  at  law  to  one  in  equity. 
Shaffer  v.  Detie.  191  Mo.  377,  90  S.  W.  131; 
Bouton  V.  Pippin,  192  Mo.  469,  91  S.  W.  149. 

40.  Estoppel  in  pais  held  not  pleadable  as 
equitable  defense.  Albert  v.  Freas  [Md.]  64 
A.  282.  To  an  action  for  breach  of  a  lumber 
contract,  a  plea  on  equitable  grounds  to  the 
effect  that  the  real  consideration  for  the  con- 
tract sued  on  was  another  contract  or  com- 
bination entered  into  by  the  parties 
with  three  other  lumber  dealers,  design- 
ed to  control  the  price  of  lumber  in  that  port, 
which  other  contract  or  combination  the 
plaintiff  had  violated,  and  that  by  mistake 
of  law  the  latter  -was  not  written  into  the  con- 
tract sued  on,  was  bad  as  setting  up  a  purely 
legal  defense  as  an  equitable  one.  Pensacola 
Lumber  Co.  v.  Sutherland-Innes  Co.  [Fla.] 
39  So.  789.  An  answer  in  an  action  on  a  su- 
persedeas bond  alleging  an  agreement  be- 
tween the  judgment  creditor  and  debtor 
whereby  the  latter  was  induced  not  to  pay 
the  judgment,  t\iough  he  was  solvent  at  the 


time,  and  that  he  subsequently  died  leaving 
an  insolvent  estate,  did  not  set  up  an  equi- 
table defense  so  as  to  require  a  transfer  of 
the  case  to  the  chancery  docket.  United 
States  Fidelity  &  Guaranty  Co.  v.  Boyd  [Ky.] 
94  S.  W.  35.  In  an  action  for  the 
price  of  merciiandise,  an  answer  which 
alleged  that  the  order  for  the  mer- 
chandise was  subject  to  cancellation  on 
certain  conditions  and  that  pursuant  to  such 
conditions  it  was  cancelled  set  up  a  legal 
and  not  an  equitable  defense.  Equitable 
Mfg.  Co.  V.  Thomasson  [Ark.]  95  S.  W.  459. 
^^'here  a  railroad  company  In  an  action  for 
injury  to  stock  pleaded  a  contract  limiting 
its  liability  to  injuries  on  its  own  line,  a 
replication  alleging  a  mistake  in  the  con- 
tract and  that  the  contract  was  really  to 
carry  the  stock  to  a  certain  point  beyond  the 
terminus  of  defendant's  line  set  up  purely 
legal  matter.  Cincinnati,  etc.,  R.  Co.  v.  Pen- 
dleton   [Ky.]    96   S.  W.  434. 

41.  To  require  the  municipal  court  to  cer- 
tify a  case  to  the  district  court,  under  Sp. 
Laws  1889,  c.  351,  p.  999,  §  22,  on  the  ground 
tliat  an  equitable  defense  has  been  interpos- 
ed, the  answer  must  set  forth  facts  suffi- 
cient to  constitute  a  defense.  Selover  v.  Wil- 
liams  [Minn.]    107  N.  W.   960. 

42.  In  Florida  it  is  held  that  equitable 
pleas  in  actions  at  law  must  be  purely  defen- 
sive. Pensacola  Lumber  Co.  v.  Sutherland- 
Innes  Co.  [Fla.]  39  So.  789.  In  Missouri  an 
c(iuitable  defense  may  include  a  prayer  for 
affirmative  relief.  Bouton  v.  Pippin,  192  Mo. 
469,  91  S.  W.  149.  In  Wisconsin,  facts  calling 
for  affirmative  relief  must  be  set  up  by  way 
of  counterclaim.  Chicago  &  N.  W.  R.  Co.  v. 
McKeigue,   126   Wis.   574,   105   N.   W.    1030. 

43.  That  the  anti-trust  act  making  a  con- 
spiracy in  restraint  of  trade  a  crime  does  not 
deprive  equity  of  jurisdiction  to  restrain 
such  a  conspiracy.  Leonard  v.  Abner-Drury 
Brewing  Co.,  25  App.  D.  C.  161.  Quere 
whether,  if  the  wrongs  complained  of  would 
be  remediless  save  by  resort  to  the  anti-trust 
act,  any  party  other  than  the  United  States 
could  invoke  the  jurisdiction  of  equity  to 
restrain  their  commission.  Id.  The  statute 
providing  for  proceedings  to  compel  a  rail- 
road company  to  construct  crossings  did  not 
deprive  a  landowner  of  the  right  to  specific 
performance  of  a  contract,  entered  into  prior 
to  the  enactment  of  the  statute,  whereby  the 
company  agreed  to  construct  several  cross- 
ings on  complainant's  land,  the  statutory 
remedy  not  being  as  adequate  and  complete 
as  the  equitable  remedy.  Baltimore  &  O.  S. 
W.  R.  Co.  v.  Brubaker.  217  111.  462.  75  N.  B. 
523. 

44.  Equitable    remedy    to    quiet    title    not 
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an  adequate  remedy  at  law  are  sometimes  construed  as  depriving  equity  of  juris- 
diction.*^ A  state  legislature  cannot  enlarge  or  diminish  the  equity  jurisdiction 
of  the  Federal  courts/''  but  a  statutory  change  as  to  procedure  may  be  recognized 
and  followed  by  the  Federal  courts.*' 

In  some  states  the  jurisdiction  of  courts  of  equity  is  limited  by  the  amount  in 
controversy.** 

(§2)  B.  Maxims  and  principles  controlling  the  application  of  equitable  re- 
lief. General  principles  and  maxims.*^ — Conscience,  good  faith,  and  reasonable 
diligence  are  aU  necessary'  to  call  a  court  of  equity  into  activity.^"  A  court  of  equity 
will  not  exercise  its  jurisdiction  uselessly,^^  or  where  no  right  has  been  violated," 
or  to  enforce  a  hard  and  unconscionable  bargain,^^  and  one  who  seeks  equity  must 
do  equity.^*  Equity  looks  to  the  substance  and  not  the  form,^^  and  will  regard  that 
as  done  which  ought  to  have  been  done,^^  and  will  not  allow  that  to  be  done  indirectly 
which  may  not  be  lawfully  done  directly."  Equity  aids  only  the  vigilant^^  and  will 
compel  a  party  to  bear  the  consequences  of  his  o^^ti  negligence  as  against  one  not  in 
fault."^     Equity  abhors  forfeitures*'"  and  penalties,^^  but  favors  compromise  settle- 


destroyed  by  statute  giving  a  party  out  of 
possession  the  benefit  of  such  remedy  and 
thus  making  it  concurrent  with  ejectment. 
Costello  V.  Muheim   [Ariz.]    84  P.   906. 

45.  Whatever  jurisdictibn  equity  may 
have  had  to  grant  relief  to  an  evicted  tenant 
on  account  of  improvements  was  taken  away 
by  the  occupying  claimants'  law  which  gives 
an  adequate  legal  remedy  in  all  such  cases 
w^here  equitable  relief  could  be  administered 
in  the  absence  of  the  statute.  Van  Tassell  v. 
Wakefield.  122  111.  App.  32. 

46.  A  Federal  court,  therefore,  cannot  en- 
join a  state  tax  on  the  sole  ground  of  ille- 
gality, though  a  state  statute  makes  illegal- 
ity a  ground  for  such  relief  in  the  state 
courts.  Illinois  Life  Ins.  Co.  v.  Newman,  141 
F.  449.  A  state  statute  extending  or  defin- 
ing the  rule  that  complainant  must  offer  to 
do  equity  will  not  affect  the  jurisdiction  of  a 
Federal  court,  and  hence  the  right  of  a  Fed- 
eral court  to  pass  upon  a  claim  asserted  by 
the  defendant  under  a  tax  title  was  not  af- 
fected by  2  Ball's  Ann.  Codes  &  St.  §§  5678- 
56S0,  requiring  that  complainant  in  such  a 
suit  must  have  tendered  the  amount  justly 
due.  It  will  be  sufficient  if  the  bill  offer  to 
submit  to  such  terms  as  the  court  may  im- 
pose.    Klenk  V.   Byrne,   143  F.   1008. 

47.  Right  under  Mont.  Civ.  Code  §  1891  to 
sue  in  one  action  all  parties  infringing  a  wa- 
ter right  and  to  have  all  rights  pertaining 
thereto  settled  in  one  judgment.  Ames 
Fvealty  Co.  v.  Big  Indian  ilin.  Co.,  146  F. 
166. 

Xote:  Fpr  an  Instructive  discussion  of 
the  eifect  of  state  statutes  on  Federal  equity 
jurisdiction,  see  Holland  v.  Challen,  110  U.  S. 

15,  28  Law.  Ed.  52. 

4S.     Under  Code  Pub.  Gen.  Laws  1904,  art. 

16,  §  102,  courts  of  equitj'  have  no  jurisdic- 
tion where  the  damages  or  amount  claimed 
is  less  than  $20.  Kenneweg  v.  Allegany 
County  Com'rs.  102  Md.  119,  62  A.  249. 
Where  lack  of  jurisdictional  amount  ap- 
pears on  the  face  of  the  bill  the  objection 
may  be  reached  by  demurrer,  otherwise  the 
objection  must  be  taken  by  plea  or  answer, 
though  in  any  case  where  the  defect  appears 
from  the  pleadings  or  proofs  the  objection 
may    be   raised   at  the   hearing.     Brassington 


V.  Waldron   [Mich.]    12  Det.  Leg.  N.   1011,   107 
N.  W.  100.     See  Jurisdiction,  6  C.  L.  267. 

49.  See  5  C.  L.  114  6. 

50.  Bibber  v.  Carville   [Me.]   63  A.  303. 

51.  Will  not  construe  void  contract 
Gueutal  v.  Gueutal,  98  N.  Y.  S.  1002. 

52.  A  partj'  who  conceived  the  idea  of 
combining  certain  industries  had  no  right  in 
the  idea  which  could  be  protected  by  equity 
as  against  another  party  who  appropriated 
the  idea  and  carried  it  out.  Haskins  v.  Ry- 
an  [N.  J.  Eq.]   64  A.  436. 

53.  By  specific  performance.  Kilpatrick 
V.  Wiley  [Mo.]   95  S.  W.  213. 

54.  Equity  will  not  enforce  a  contract  un- 
less the  applicant  himself  has  performed  or 
is  ready  to  perform  his  part.  Havre  de 
Grace  Real  Estate  &  Power  Co.  v.  Havre  de 
Grace,  102  Md.  33,  61  A.  662.  In  a  suit  to 
annul  a  bond  for  a  deed  and  to  foreclose  the 
defendant's  interest  in  the  property  the  com- 
plainant will  be  compelled  to  give  the  de- 
fendant a  reasonable  opportunity  to  redeem.. 
Higginbotham  v.  Frock  [Or.]  83  P.  536. 
"Where  the  owner  of  land  invokes  the  aid  of 
a  court  of  equity  to  recover  it  from  an  oc- 
cupying claimant,  he  must  compensate  the 
claimant  for  all  beneficial  improvements  in 
good  faith  placed  thereon  by  such  claimant. 
Wakefield  v.  Van  Tassell,  218  111.  572,  75  N. 
E.  1058.  Party  asking  relief  from  forfeiture 
for  nonpayment  of  claim  barred  by  limita- 
tions must  pay  amount  equitably  due.  Peo- 
ple V.  Freeman,  110  App.  Div.  605,  97  N.  T. 
S.  343. 

55.  Mitchell  v.  Hannah,  121  111.  App.  597. 
In  suit  to  enjoin  payment  of  appropriation 
for  acquisition  of  Panama  Canal  ri^ht  of 
way,  the  United  States  held  to  be  the  sub- 
stantial owner  of  the  soil  and  to  have  ac- 
quired substantial  sovereignty  over  the  same. 
Wilson  V.   Shaw,   25  App.   D.  C.   510. 

56.  Wright  v.  Breckenridge,  125  Iowa  197, 
101  N.  W.  111. 

57.  Injunction  not  aUowed  where  only  ef- 
fect was  to  dispossess  a  tenant,  the  land- 
lord's remedy  being  at  law.  Mitchell  v.  Han- 
nah, 121  111.  App.  597. 

58.  Bibber  v.  Carville  [Me.]  63  A.  303.  See 
post  §  3.  Laches  and  Acquiescence. 
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ments.®^     On  a  confiict  of  equities  strength  of  equity  will  overcome  priority  as  to 
time.®^ 

Clean  Jiands.^* — He  who  comes  into  equity  must  do  so  with  clean  hands.®^  Un- 
der this  maxim  a  party  may  be  debarred  from  interposing  an  equitable  defense  in 
an  action  at  law,®®  or  may  be  precluded  from  objecting  to  the  jurisdiction  of  equi- 
ty/^ or  may  lose  his  right  to  relief  by  his  conduct  pending  the  litigation.®^  Ex- 
amples of  a  still  broader  application  of  this  maxim  are  that  a  release  of  the  right 
to  relief  against  a  principal  wrongdoer  will  bar  a  suit  against  mere  accessories/®  and 
that  negligence  may  bar  a  suit  for  fraud.'**  Where  a  party  comes  within  the  opera- 
tion of  this  maxim,  parties  claiming  imder  and  in  privity  with  him  will  also  be 
barred.'^^  The  maxim  is  applicable  only  when  the  party  seeking  the  relief  is  guilty 
of  reprehensible  conduct  in  connection  with  the  matter  as  to  which  the  relief  is 
sought.''^  Fraud  induced  by  the  defendant  by  his  own  fraud  upon  the  complainant 
will  not  place  the  latter  in  pari  delicto  as  to  relief  against  the  former.'^^ 


59.  Maker  of  note  who  delivers  it  with 
blanks  unfilled  must  bear  consequences  of  al- 
teration by  filling  in  of  blanks  as  against 
an  innocent  holder  for  value  without  notice. 
Humphrey  Hardware  Co.  v.  Herrick  [Neb.] 
101  N.  W.  1016. 

60.  Brewster  v.  Lanyon  Zinc  Co.  [C.  C.  A.] 
140  P.  801;  Yeiser  v.  Portsmouth  Sav.  Bank 
[Neb.]  106  N.  W.  784;  Higginbotham  v.  Frock 
[Or.]  83  P.  536;  Wheeling  &  E.  G.  R.  Co.  v. 
Triadelphia  [W.  Va.]  52  S.  E.  499;  Thornton 
V.  Natchez  [Miss.]  41  So.  498;  People  v.  Free- 
man, 110  App.  Div.  605,  97  N.  Y.  S.  343;  Bar- 
low V.  McDowell,  118  111.  App.  506.  See  post 
this  section, '  subd.  C,  Occasions  and  Sub- 
jects of  Equitable  Relief. 

61.  Miller  v.  Willett  [N.  J.  Eq.]   62  A.  178. 

62.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]    93   S.  W.   833. 

63.  But  the  strength  of  the  prevailing 
equities  must  be  substantial  and  bas- 
ed upon  solid  grounds  and  not  upon  mere 
fanciful  or  sentimental  ones.  Indiana  Match 
Co.   v.   Kirk,    118   111.   App.    102. 

64.  See    5    C.   L.    114  6. 

65.  Sioux  City  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]  106  N.  W.  183;  Little  v.  Cunningham, 
116  Mo.  App.  545,  92  S.  W.  734.  While  parties 
to  a  fraudulent  transaction  are,  as  respects 
each  other,  bound  thereby,  a  court  of  equity 
will  neither  enforce  nor  avoid  the  transac- 
tion at  the  demand  of  either  party.  Roche 
V.  Hoyt  [N.  J.  Eq.]  64  A.  174.  Party,  who  by 
fraudulent  representations  obtained  money 
to  purchase  land  and  then  failed  to  complete 
the  purchase  and  let  the  land  be  sold  for 
taxes,  denied  relief  as  against  the  lender, 
who,  to  pave  himself,  completed  the  purchase 
and  took  title  in  himself.  Slater  v.  Gribbel. 
41  Wash.  168,  83  P.  19.  The  fact  that  a  party 
seeking  to  enjoin  a  city  from  engaging  in  the 
coal  business  was  a  member  of  a  combina- 
tion of  dealers  in  violation  of  Comp.  Laws 
1897,  §§  11,377,  11,378,  11,379,  was  proper  to 
be  considered  in  determining  whether  com- 
plainant came  into  court  with  clean  hands. 
Baker  v.  Grand  Rapids  [Mich.]  12  Det.  Leg. 
N.  879,  106  N.  W.  208.  A  computing  scale 
sought  to  be  protected  by  injunction  from 
derogatory  circulars  disseminated  by  defend- 
ant held.'as  a  matter  of  fact,  to  be  a  dishon- 
est scale  and  not  entitled  to  the  protection  of 
equity  Toledo  Computing  Scale  Co.  v.  Com- 
puting  Scale  Co.    [C.   C.   A.]    142    F.    919.     Di- 


vorce will  not  be  granted  to  one  guilty  of 
an  offense  against  the  marital  rights  and 
duties  similar  to  that  charged  as  grounds  for 
tlie  divorce.  Stoneburner  v.  Stoneburner 
[Idaho]  83  P.  938.  See  Divorce,  5  C.  L.  1026. 
Wlien  complainant  seeking  injunction 
against  violation  of  contract  of  lease  had 
himself  violated  the  contract.  Ashe-Carson 
Co.  V.  Bonifay  [Ala.]  41  So.  816.  Landowner 
who  had  failed  to  perform  a  covenant  requir- 
ing him  to  open  a  street  could  not  enjoin 
laying  of  pipes  in  and  along  the  property 
which  should  have  been  opened  as  a  street. 
Jayne  v.  Cortland  Waterworks  Co.,  107  App. 
Div.  517,  95  N.  Y.  S.  227. 

66.  A  purchaser  at  a  sale  under  a  junior 
mortgage  who  bought  witli  knowledge  of  the 
fraud  and  force  of  the  junior  mortgagee  in 
obtaining  the  property  and  who  paid  only 
the  amount  secured  by  the  junior  mortgage, 
though  the  property  was  sufficient  to  pay 
both  claims,  could  not  in  replevin  by  the 
senior  mortgagee  invoke  the  equitable  doc- 
trine that  a  senior  lienor  must  exhaust  his 
remedy  against  all  other  properties  covered 
by  his  lien  before  proceeding  against  that 
covered  by  the  junior  lien.  Youngberg  v. 
Walsh,  72  Kan.  220,  83  P.  972. 

67.  In  a  suit  to  quiet  title  the  defendant 
cannot  set  up  a  possession  by  him  which 
has  been  unlawfully  and  forcibly  acquired, 
and  thus  deprive  equity  of  jurisdiction  on  the 
ground  that  there  is  an  adequate  remedy  at 
law.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.   C.  A.]    141   F.   282. 

6S.  Where  complainant  pending  suit  as- 
sumed the  right  to  acquire  by  force  and  arms 
the  relief  sought  in  the  suit.  Little  v.  Cun- 
ningham, 116  Mo.  App.  545,  92  S.  W.  734. 

69.  Where  claim  for  Infringement  of  trade 
mark  -was  vv^aived  as  to  the  principal  in- 
fringer, it  could  not  be  enforced  against  a 
party  who  merely  furnislied  the  boxes  and 
labels  used  by  the  principal'infringer  in  per- 
petrating the  wrong.  Hillside  Chemical  Co. 
v.  Munson  &  Co.,  146  F.  198. 

70.  But  a  party  may  be  excused  by  slight 
circumstances  for  failure  to  exercise  due  dili- 
gence to  protect  himself  from  the  conse- 
quences of  defendant's  mistakes  or  fraud. 
Tlius,  complainant  was  not  barred  from  equi- 
table relief  by  failure  to  examine  a  deed  be- 
fore   accepting    it    wj;iere    the    injury    flowed 
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"Existence  of  adequate  remedy  at  Jaw.''* — Lack  of  adequate  remedy  at  law  is  not 
only  an  independent  ground  of  equity  jurisdiction^^  but  is  the  fundamental  basis 
thereof/^  Even  where  there  is  concurrent  jurisdiction  at  law  and  in  equity,  the 
jurisdiction  of  the  latter  will  not  ordinarily  be  exercised  where  the  remedy  at  law 


from  failure  of  defendant's  agent  to  prepare 
the  deed  as  directed  by  complainant.  Loyd 
V.    Phillips,    123    Wis.    627,    101    N.    W.    1092. 

71.  Heir  of  fraudulent  grantor  cannot 
have  deed  set  aside.  Foster  v.  Beidler  [Ark.] 
96  S.  W.  175. 

72.  It  does  not  apply  where  the  repre- 
hensible tra.nsaction  is  merged  in  a  new 
transaction  upon  an  adequate  consideration. 
Cohn  V.  Pitzele,  117  111.  App.  342.  See  Con- 
tracts, 7  C.  L.  761;  Novation,  6  C.  L.  826. 
"U'here  a  creditor  conspired  with  his  debtor 
to  defraud  other  creditors,  and  pursuant  to 
such  conspiracy  property  was  conveyed  to 
the  debtor's  wife,  the  latter  could  not  avoid 
a  foreclosure  of  a  deed  of  trust  on  the  prop- 
erty given  to  such  creditor  by  her  on  the 
ground  of  the  original  fraud  by  which  she 
acquired  the  property.  Cohn  v.  Pitzele,  117 
111.  App.  342.  Suit  to  enforce  a  contract  for 
the  sale  of  a  business  and  to  enjoin  the 
violation  of  a  stipulation  by  the  seller  not  to 
engage  in  the  saijie  business  could  not  be  de- 
fended on  the  ground  that  the  purchase  by 
the  plaintiff  was  pursuant  to  a  scheme  to 
form  an  unlawful  combination.  Camors-Mc- 
Connell  Co.  v.  McConnell,  140  F.  .  412.  A 
guaranty  company  which  is  liable  on  the 
bond  of  a  defaulting  corporate  officer  and  to 
which  tlie  corporation  has  assigned  its  de- 
posits may  recover  the  deposits  from  the 
depositaries,  not  being  affected  by  the  crimi- 
nal acts  of  the  officer  which  led  to  the  as- 
signment. Fidelity  &  Deposit  Co.  v.  Fidelity 
Trust  Co.,  143  F.  152.  The  maker  or  indors- 
er  of  a  usurious  note  Is  not  precluded  from 
relief  under  the  doctrine  of  in  pari  delicto. 
Horner    v.    Nitsch    [Md.]    63    A.    1052. 

73.  Where  defendant,  complainant's  broth- 
er, fraudulently  induced  her  to  execute  a 
bogus  mortgage  to  him  which  was  in  fraud 
of  creditors.  Phillips  v.  Bradford  [Ala.]  41 
So.    657. 

74.  See  5  C.  L.  114  8. 

75.  Where  a  note  tendered  to  an  insurance 
company  through  its  agent  in  payment  of 
premiums  was  rejected  and  then  subsequent- 
ly reinstated  as  a  valid  obligation  under  a 
■written  agreement  bettveen  the  insured  and 
the  agent,  and  the  note  was  then  accepted  by 
the  company  and  returned  to  the  agent  for 
collection,  who  thereupon,  being  the  presi- 
dent of  a  bank,  purcliased  the  note  as  such 
president  from  himself  as  agent,  and  the 
insured  upon  being  thereafter  requested  by 
the  bank  to  pay  the  note  repudiated  his  lia- 
bility thereon  on  the  ground  that  the  writ- 
ten agreement  had  been  violated  by  the  otlier 
parties  thereto,  it  was  held  that  tlie  bank 
might  maintain  a  suit  in  equity  against  the 
insured,  the  agent,  and  the  insurance  com- 
pany to  determine  the  liability  on  the  note 
and  for  a  discovery,  tlie  case  being  one  pe- 
culiarly for  equity  jurisdiction  on  account  of 
the  uncertainty  and  confusion  created  by  the 
defendants    which    rendered    the    remedy    at 


law  utterly  Inadequate.  Enochs  v.  Mississip- 
pi Bank  &  Trust  Co.  [Miss.]  39  So.  529. 
When  a  party  has  a  valid  lien  unenforceable 
in  law,  he  may  enforce  it  in  equity.  Evans 
V.  Silvey  &  Co.  [Ala.]  42  So.  62;  Marks  v. 
Equitable  Life  Assur.  Soc,  109  App.  Div.  675, 
96  N.  Y.  S.  551. 

76.  Equity  will  not  take  jurisdiction 
where  there  is  an  adequate  remedy  at  law. 
Barnett  v.  Hickson  [Fla.]  41  So.  606;  Rlt- 
terhoff  V.  Puget  Sound  Nat.  Bank,  37  Wash. 
76,  79  P.  601;  Rupert  v.  Patron's  Mut.  Life 
Ins.  Co.  [Mich.]  108  N.  W.  968;  Carswell  v. 
Swindell,   102  Md.   636,  62  A.  956. 

Illustrations;     For      a      more      exhaustive 
treatment    of   the    subjects    here    used    as    il- 
lustrations see  the  various  specific  titles  re-  ' 
lating  thereto. 

Cases  in  A\lilch  the  Legal  Reftiedy  has  Been 
Held  Adequate:  Where  a  party  ■who  had 
conceived  the  idea  of  combining  certain  in- 
dustries proposed  the  plan  to  another  party 
■who  agreed  to  assist  in  such  combination 
but  who  appropriated  the  idea  and  formed 
the  combination  without  the  co-operation  of 
the  first  party,  such  first  party's  only  rem- 
edy, if  he  had  any,  was  an  action  at  law  for 
the  value  of  his  idea.  Haskins  v.  Ryan  [N. 
J.  Eq.]   64  A.  436. 

Accounting:  Action  at  law  by  assignee  of 
patents  to  recover  profits,  damages,  and 
royalties,  held  adequate.  Allen  v.  Consoli- 
dated Fruit  Jar  Co.,  145  F.  948;  Owens  v. 
Goldie,   213   Pa.   579,   62  A.   1117. 

Bailment:  Enforcement  of  rights  of  bailor 
against  bailee.  Young  v.  Mercantile  Trust 
Co.    [C.  C.   A.]    145  F.   39. 

Boundary  disputes:  Suit  to  establish 
boundaries  does  not  lie  "where  the  disputed 
land  is  occupied  by  defendant,  ejectment  be- 
ing a  sufficient  remedy.  Livingston  County 
Bldg.  &  Loan  Ass'n  v.  Keach,  219  111.  9,  76 
N.   E.  72. 

Cloud  on  title:  Bill  to  remove  cloud  does 
not  lie  when  complainant  is  not  In  posses- 
sion or  the  lands  are  not  unoccupied.  Liv- 
ingston County  Bldg.  c&  Loan  Ass'n  v.  Keach, 
219  111.  9,  76  N.  E.  72.  A  bill  to  remove  a 
cloud  cannot  be  maintained  unless  the  actual 
possession  and  legal  title  are  united  in  com- 
plainant. First  Baptist  Church  of  Sharon  v. 
Harper,  191  Mass.  196,  77  N.  E.  778.  But  the 
defendant  cannot  defeat  the  jurisdiction  of 
equity  by  setting  up  a  possession  wrongfully 
and  forcibly  acquired.  Slaughter  v.  Mallet 
Land  and  Cattle  Co.  [C.  C.  A.]  141  F.  282. 
See  ante  this  section,  and  subdivision  Clean 
Hands. 

Conditions  subsequent;  Remedy  at  law 
adequate  for  breach  of  a  condition  to  use 
land  for  burial  purposes  only.  Thornton  v. 
Natchez   [Miss.]   41  So.  498. 

Contracts:  The  remedy  at  law  for  mere 
breach  of  contract  is  adequate.  Van  Sciver 
V  Churchill  [Pa.]  64  A.  322.  The  presump- 
tion  that    the    remedy   at    law   for   violation 
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is  adequate  and  there  are  no  independent  grounds  of  equity  jurisdiction,''"  but  a 
concurrent  remedy  at  law  does  not  necessarily  oust  equity  of  jurisdiction.'^     The 


of  a  contract  to  convey  land  is  incomplete 
may  be  overcome,  as  where  the  bilV  itself 
shows  that  performance  is  desired  in  order 
that  the  vendee  may  liimself  carry  out  a  con- 
tract to  sell  the  property  at  a  certain  price. 
Hazelton  v.  Miller,  25  App.  D.  C.  337. 

Conversion:  Where  party  who  cut  and 
carried  away  timber  from  public  lands  had 
resorted  to  various  devices,  sucli  as  organiz- 
ing different  corporations,  in  order  to  render 
it  more  difficult  to  prove  a  case  against  him, 
the  remedy  at  law  was  adequate, 
since  the  right  to  inspect  the  books  of  the 
corporations  was  available  in  an  action  at 
law,  and  thus  the  same  facts  might  thus 
be  obtained  in  an  action  at  law  as  could 
have  been  obtained  in  a  suit  in  equity.  Unit- 
ed   States    v.    Bitter    Root    Development    Co., 

200    U.    S.    4  51,    50    Law.    Ed. .     Upder    the 

law  providing  for  the  examination  of  de- 
fendants, and  under  Rev.  St.  §  724  [U.  S. 
Conip.  Stat.  1901,  p.  583],  providing  for  the 
production  of  books  and  writings  in  actions 
at  law,  there  was  no  occasion  to  resort  to  a 
court  of  equity  in  such  case  for  a  discovery. 
Id. 

Corporations:  Equity  has  no  jurisdiction 
to  enforce  the  several  liability  of  stock- 
holders of  a  banking  corporation  to  credit- 
ors where  there  are  no  independent  equities 
in  the  bill,  such  as  the  mecessity  of  an  ac- 
counting, etc.,  the  remedy  at  law  in  such 
case  being  adequate.  Miller  v.  Willett  [N. 
J.  Eq.]  62  A.  178.  See  Corporations,  7  C.  L. 
862.  An  agreement  between  the  officers  of 
a  corporation  whereby  its  assets  were  divid- 
ed between  them,  and  some  of  them  assumed 
a  note  of  the  corporation,  gave  rise  to  mere- 
ly a  legal  obligation  as  to  the  payment  of 
the  note.  Mills  v.  Hendershot  [N.  J.  Eq.] 
62  A.  542. 

Covenants  for  title:  The  remedy  for 
breach  of  a  covenant  for  title  is  by  action  at 
law,  and  where  a  life  tenant  sold  standing 
timber,  giving  covenant  for  title,  the  pur- 
chaser had  no  lien  on  account  of  the  breach 
of  such  covenant  on  the  purchase  price  paid, 
either  in  the  hands  of  the  life  tenant  or  his 
heirs,  and  equity  had  no  jurisdiction  to  ren- 
der a  personal  decree  for  such  purchase  price. 
Zimmerman  Mfg.  Co.  v.  Wilson  [Ala.]  40 
So.  515. 

Deeds:  Where  there  is  a  duplicate  de- 
scription in  a  deed,  the  remedy  at  law  is  ade- 
quate for  the  recovery  of  all  such  damages 
as  double  payment.  Willson  v.  Legro,  73  N. 
H.  515,  63  A.  399. 

Executions:  A  circuit  judge,  under  the 
provisions  of  §  1196,  Rev.  St.  1892,  has  full 
power,  either  in  term  time  or  vacation,  to 
stay  an  execution  issued  from  and  returnable 
to  the  circuit  court  in  cases  at  law,  and  re- 
sort to  a  court  of  equity  is  unnecessary 
where  there  is  no  independent  equity  apart 
from  the  execution.  Barnett  v.  Hick;son 
[Fla.]  41  So.  606. 

Insurance:  A  false  warranted  statement, 
made  through  mistake,  in  an  application  for 
fire  Insurance,  is  not  alone  sufficient  to  give 
equity  jurisdiction  of  a  suit  merely  to  recov- 
er a  loss  under  the  policy,  the  question  of 
the  mistake  being  triable  at  law  in  an  action 
on  the  policy.  Rupert  v.  Patron's  Mut.  Life 
Ins.  Co.  [Mich.]  108  N.  W.  968. 


Landlord  and  tenant:  Bill  does  not  lie  to 
recover  possession  from  a  tenant.  Mitcliell 
V.  Hannah,  121  111.  App.  597. 

Money  had  and  received:  An  action  at  law 
for  money  had  and  received  is  an  adequate 
remedy  to  recover  money  equitably  due. 
Owens  V.  Goldie.  213  Pa.  579,  62  A.  1117;  Elk 
Brewing  Co.  v.  Neubert,  213  Pa.  171,  62  A.  782. 
Where  grantee  in  mortgage  by  deed  absolute 
sold  the  property.  Barclient  v.  Snyder 
[Wis.]  107  N.  W.  329.  Suit  by  contractor 
against  owner  of  buildings  and  trustees  to 
whom  the  owner  conveyed  the  property  to 
recover  portion  of  proceeds  of  sale  of  the 
property  claimed  by  the  contractor  under  a 
contract  with  the  owner.  Van  Sciver  v. 
Churchill   [Pa.]   64  A.  322. 

Patents;  Equity  has  no  jurisdiction  of 
suit  by  assignee  of  patent  to  recover  profits, 
damages,  and  royalties,  the  remedy  at  law 
being  adequate.  Allen  v.  Consolidated  Fruit 
Jar  Co.,  145  F.  948.  Bill  by  assignee  of  in- 
terest in  patent  against  patentee  for  moneys 
due  complainant  from  sale  of  patent  and 
royalties  dismissed  on  ground  that  tlic  claim 
was  merely  one  for  money  had  and  receiv- 
ed.    Owens  V.  Goldie,  213  Pa.  579,  62  A.  1117. 

Reni:iinders:  Wliere  a  life  tenant  granted 
a  riglit  to  construct  a  levee  on  the  property 
and  the  remainderman  did  not  prevent  the 
grantee  from  constructing  the  levee  witliout 
compensation  for  tlie  interests  of  the  re- 
mainderman, the  latter's  ,  only  remedy  was 
an  action  at  law  for  damages,  such  remedy 
being  adequate.  Crawford  v.  Board  of  Di- 
rectors   of    St.    Francis    Levee    Dist.     [Ark.] 

96  S.  W.  14  3. 

Right  to  property  or  possession:  Equity 
will  not  ordinarily  take  jurisdiction  of  dis- 
putes concerning  merely  tlie  legal  title  to 
land,  and  under  Gen.  St.  1902,  §  4053,  provid- 
ing for  a  suit  in  equity  to  quiet  title,  equity 
has  no  jurisdiction  to  redress  a  wrongful 
entry  and  dispossession.  Foote  v.  Brown,  78 
Conn.  369,  62  A.  667.  Equity  has  no  jurisdiction 
of  suit  merely  to  recover  land  in  possession 
of  another.       Remsen  v.  New  York,  etc.,  R.  Co., 

97  N.  Y.  S.  902.  Equity  has  no  jurisdiction 
merely  to  determine  legal  >.itle.  Carswell  v. 
Swindell,  102  Md.  636,  62  A.  956;  Woglom 
V.  Kant  [N.  J.  Eq.]  63  A.  283;  State  v.  Inhabi- 
tants of  Trenton  [N.  J.  Eq.]  63  A.  897;  Penn- 
sylvania Coal  &  Coke  Co.  v.  Jones,  30  Pa.  Su- 
per. Ct.  358.  See  post  this  section,  subd.  C, 
Occasions  For  and  Subjects  of  Equitable  Re- 
lief. When  the  question  is  merely  whether 
complainant  or  defendant  is  entitled  to  cer- 
tain property,  equity  has  no  jurisdiction. 
Merritt  v.  Alabama  Pyrites  Co.  [Ala.]  39  So. 
555.  The  occupying  claimants'  law  gives  a 
party  who  has  placed  improvements  on  land, 
from  which  he  is  ejected  by  a  judgment  in 
ejectment  an  adequate  remedy  in  all  cases 
where  equitable  relief  could  be  administered 
in  the  absence  of  the  statute.  Van  Tassell  v. 
Wakefield,  122  111.  App.  32. 

Taxes:  The  statute  affords  a  plain,  ade- 
quate, and  speedy  remedy  to  one  whose  prop- 
erty has  been  excessively  valued  for  taxation 
and  in  cases  In  which  the  county  board  of 
equalization  has  committed  prejudicial  errors 
or  irregularities  in  procedure:  Western 
Union  Tel.  Co.  v.  Douglas  County  [Neb.]  107 
N.    W.    985. 
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adequate  remedy  at  law  which  will  prevent  relief  in  equity  must  be  as  certain,  com- 
plete, prompt,  and  efficient  to  attain  the  ends  of  justice  as  the  remedy  in  eqiiitv."^ 


Cases  in  Which  the  Leeal  Remedy  has  Been 
Held  to  be  Inadequate.  Accounting-;  Where 
the  remedy  at  law  and  the  remedy  in  equity 
both  involve  an  accounting  and  the  consid- 
eration of  many  items,  the  remedy  in  equity 
is  more  complete  and  efficient  and  better 
adapted  to  attain  the  ends  of  justice  than 
the  remedy  at  law.  Castle  Creek  Water  Co. 
V.  Aspen  [C.  C.  A.J  146  F.  8;  Fidelity  &  De- 
posit Co.  V.   Fidelity  Trust  Co.,   143   F.   152. 

Benettcial  associations:  Member  of  volun- 
tary beneficial  association  wrongfully  ex- 
pelled has  no  adequate  remedy  at  law  and 
may  sue  in  equity  for  reinstatement.  Mesis- 
co  V.  Guiliano,  190  Mass.  352,  76  N.  E.  907. 
Conditional  sales:  The  reservation  by  the 
seller  of  right  to  retake  machinery  sold  was 
not  a  bar  to  his  right  to  sue  a  subpurcliaser 
in  equity,  nor  was  such  suit  precluded  by  the 
fact  that  the  seller  had  the  purchaser's  bond 
to  secure  the  purchase  price,  the  bond, 
however,  being  for  less  than  the  purchase 
price.  Quigley  v.  Spencer  Stone  Co.  [C.  C. 
A.]    143   F.  86. 

Contracts:  "Where  a  city  has  refused  to 
perform  its  contract  to  purchase  the  w^ater- 
works  of  a  company  at  a  price  based  on  their 
productive  worth,  to  be  determined  by  ap- 
praisers, the  water  company  has  no  remedy 
at  law  as  complete  and  efficient  as  the  spe- 
cific performance  of  the  contract  in  equity. 
Castle  Creek  Water  Co.  v.  Aspen  [C.  C.  A.] 
146  F.  8.  The  remedy  at  law  for  violation 
of  a  contract  to  convey  land  is  usually  as- 
sumed to  be  inadequate.  Hazleton  v.  Miller, 
25  App.  D.  C.  337.  Courts  of  law  have  juris- 
diction and  power  to  afford  relief  by  judg- 
ment for  money  or  property,  under  some 
circumstances,  when  a  right  to  rescind  ex- 
ists and  has  been  properly  claimed,  but  the 
remedy  at  law  is  incomplete  and  inadequate 
because  of  lack  of  power  to  effect  a  rescis- 
sion by  a  direct  adjudication  thereof.  Brun- 
er  v.  Miller   [W.  Va.]   52  S.  E.  995. 

Corporations:  An  action  for  damages  does 
not  always  afford  an  adequate  remedy  for 
the  refusal  of  a  corporation  to  recognize  a 
person  as  a  stockholder,  and  a  bill  in  equity 
lies  to  compel  a  corporation  to  issue  a  certif- 
icate to  a  transferee  of  stock.  Westminster 
Nat.  Bank  v.  New  England  Elec.  Works, 
73  N.  H.  465,  62  A.  971.  An  action  at  law 
for  dividends  does  not  lie  until  the  dividends 
have  been  declared,  and  hence  there  is  no 
remedy  at  law  which  will  prevent  equity 
from  taking  cognizance  of  a  suit  to  compel  a 
declaration  of  dividends.  Cratty  v.  Peoria 
Law  Library  Ass'n,  219  111.  516,  76  N.  E.  707. 
The  right  of  action  for  damages  in  favor  of 
minority  stockholders  against  the  majority 
for  disposition  of  the  corporation's  property 
in  fraud  of  the  rights  of  the  minority  does 
not  preclude  the  right  to  follow  such  prop- 
erty in  equity.  Jones  v.  Missouri-Edison 
Elec.  Co.  [C.  C.  A.]  144  F.  765.'  Where  stock- 
holders are  induced  to  subscribe  by  fraudu- 
lent representations,  they  have  no  such  rem- 
edy at  law  as  will  bar  suit  to  cancel  their 
subscriptions.  Hamilton  v.  American  Hulled 
Bean  Co.  [Mich.]  12  Det.  Leg.  N.  1005,  106  N. 
W.  731.  The  jurisdiction  of  equity  of  a  suit 
by  creditors  against  stockholders  is  not  de- 
pendent upon  an  accounting  and  may  attaeli 


even  where  an  accounting  is  not  necessary, 
the  remedy  at  law  against  the  separate 
stockholders  not  being  as  efficient  as  the 
remedy  in  equity  against  all  the  stockhold- 
ers. Cook  V.  Carpenter,  2lB  Pa.  165,  61  A. 
799.     See    Corporations,    7    C.    L.    862. 

Estates  o£, decedents:  The  probate  court 
having  no  power  to  reach  property 
fraudulently  obtained  from  decedent  during 
life,  equity  has  jurisdiction  of  a  suit  to  re- 
cover such  property.  Marsh  v.  Marsh,  78  Vt. 
399,     63    A.     159. 

Highways  and  streets:  "Whatever  may  be 
the  law  elsewhere,  it  is  too  well  settled  in 
this  state  for  further  controversy  'that,  under 
constitutional  guaranties,  a  municipal  cor- 
poration may  not  take  or  injure  the  prop- 
erty of  a  citizen  in  the  exercise  of  its  power 
to  improve  its  highways  without  first  mak- 
ing compensation;  and  the  right  to  injunctive 
relief  in  such  a  case  as  this  exists  without 
reference  to  the  solvency  or  insolvency  of 
the  municipality  and  regardless  of  the  con- 
sideration that  he  might  recover  full  con»- 
pensatory  damages  in  an  action  at  law.'  City 
Council  of  Montgomery  v.  Lemle,  121  Ala. 
609,  25  So.  919;  Avondale  v.  McFarland,  101 
Ala.  381,  13  So.  504;  Niehaus  v.  Cooke,  134 
Ala.  223,  32  So.  728."  Town  of  New  Decatur 
V.  Scharfenberg  [Ala.]  41  So.  1025.  Parties 
aggrieved  by  the  establishment  of  a  road 
without  proper  notice  are  entitled  to  equi- 
table relief  where  they  have  no  right  of  aj)- 
peal  and  the  record  of  the  proceedings 
recites  the  jurisdictional  facts,  thus  cutting 
off  the  remedy  by  certiorari.  Williams  v. 
Routt  County  Com'rs  [Colo.]   84  P.  1109. 

Injury  to  business:  Remedy  at  law  in- 
adequate where  defendant  was  circulating 
circulars  derogatory  of  articles  manufactur- 
ed by  complainant.  Toledo  Computing  Scale 
Co.  V.  Computing  Scale  Co.  [C.  C.  A.]  142  F. 
919. 

Lilens:  Judgment  lien  uninforceable  at 
law  because  of  insolvency  and  death  of 
debtor,  held  enforceable  in  equity.  Evans 
V.   Silvey  &   Co.    [Ala.]   42   So.   62. 

Municipal  bonds:  Where  a  school  district 
was  divided  according  to  Code  1873,  §  1715, 
a  holder  of  the  bonds  of  such  district  could 
enforce  his  rights  in  equity,  his  remedy  at 
law  being  inadequate.  Gamble  v.  Rural  In- 
dependence School  Dist.  [C.  C.  A.]  146  F.  113. 
Remedy  at  law  insufficient  to  protect  rights 
of  holders  of  railroad  aid  bonds  issued  by  a 
county  where  county  treasurer  refused  or 
failed  to  apply  to  the  payment  of  coupons 
taxes  levied  for  such  purpose.  Board  of 
Com'rs  of  Onslow  County  v.  Tollman  [C.  C. 
A.]    145    F.    753. 

Railroad  crossings:  The  statutory  pro- 
ceedings to  compel  a  railroad  company  to 
construct  a  crossing  held  not  as  efficient  as 
a  suit  for  specific  performance  of  a  con- 
tract whereby  the  company  h&d  agreed  to 
construct  several  crossings  on  complainant's 
land.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Bru- 
baker,    217   111.   462,   75  N.   E.   523. 

Restraint  of  trade:  The  remedy  at  law  is 
inadequate  to  redress  injury  to  private  in- 
dividuals flowing  from  a  conspiracy  in  re- 
straint   of    trade,     since     such     damages    as 
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On  the  other  hand  the  remedy  at  law  miist  be  inadequate  in  fact,^°  nor  can  equity 
jurisdiction  be  sustained  on  the  ground  that  equitable  relief  may  be  incidentally 


flow  from  loss  of  speculative  profits,  etc., 
cannot  be  considered  or  allowed  at  law. 
Leonard  v.  Abner-Drury  Brewing  Co.,  25 
App.    D.    C.    161. 

Right  to  property  or  pos-^ession:  Replevin 
is  inadequate  where  the  circumstances  are 
such  that  the  levy  of  the  writ  cannot  be 
completed,  as  where  a  piano  belonging  to 
complainant  was  in  an  apartment  owned  by 
defendant  and  could  not  be  removed  there- 
from without  enlarging  a  window,  which 
the  defendant  would  not  allow.  Berry  v. 
Friedman  [Mass.]  78  N.  E.  305.  There  was 
no  such  conversion  in  such  a  case  as  would 
bar  a  suit  in  equity.  Id.  Under  Rev.  Laws 
c.  159,  §  3,  cl.  1,  a  suit  in  equity  may  be 
maintained  to  recover  chattels  wliere  tliey 
are  concealed  so  that  they  cannot  be  reached 
by  replevin.  Pels  &  Co.  v.  Cambridge  Archi- 
tectural   Iron   Works    [Mass.]    77    N.    E.    1152. 

Trespass:  Injunction  against  cutting  and 
removing  timber  where  plaintiff's  damages 
recoverable  at  law  would  not  give  him  full 
Gompensation.  Hall  v.  Wellman  Lumber  Co. 
[Ark.]    94    S.   W.    43. 

Vendor  and  purchaser!  Where  complain- 
ant purchased  property  from  defendant,  giv- 
ing him  as  part  paj^ment  a  large  claim 
secured  by  mortgage  on  the  land  conveyed 
in  reliance  upon  defendant's  assurance  that 
the  property  was  Incumbered  only  to  a  small 
extent,  and  received  a  deed,  in  reliance  upon 
the  promise  of  defendant's  agent,  thinking 
that  it  contained  a  covenant  against  all 
incumbrances,  whereas  it  excepted  the  mort- 
gage transferred  to  defendant,  and  the  prop- 
erty was  additionally  heavily  incumbered, 
the  defendant  being  insolvent,  the  complain- 
ant was  without  adequate  remedy  at  law. 
Loyd  V.  Phillips,  123  Wis.  627,  101  N.  W. 
1092. 

Wills;  No  action  at  law  can  be  maintain- 
ed under  Code  Civ.  Proc.  §  2653a,  to  set  aside 
a  w^ill  before  probate  and  hence  a  suit  in 
equity  may  be  maintained  for  this  purpose. 
Irving  v.  Bruen,  110  App.  Div.  558,  97  N.  Y. 
S.    180. 

77.  Daab  v.  New  York  Cent.  &  H.  R.  Co. 
[N.  J.  Eq.]  62  A.  449;  Barchent  v.  Snyder 
[Wis.]  107  N.  W.  329.  Where  equity  and 
law  have  concurrent  jurisdiction.  It  is  often 
a  good  rule  for  equity  to  hold  off  until  it 
has  been  demonstrated  that  the  legal  remedy 
is  inadequate.  Daab  v.  New  York  Cent.  & 
H.  R.  Co.  [N.  J.  Eq.]  62  A.  449.  A  court 
of  equity  will  not  withdraw  a  case  from  a 
court  of  law  in  which  it  is  pending  except 
where  such  withdrawal  is  necessary  to  do 
complete  justice  between  the  parties. 
Standard  Roller  Bearing  Co.  v.  Crucible  Steel 
Co.  [N.  J.  Eq.]  63  A.  546.  Suit  by  trustee  in 
bankruptcy  to  avoid  preferences  given  by 
bankrupt.  Boonville  Nat.  Bank  v.  Blakey 
[Ind.]  76  N.  E.  529.  Will  not  be  exercised  to 
take  from  the  orphan's  court  the  distribution 
of  an  estate  except  upon  equitable  grounds. 
Wyckoff  &  O'Neil  [N.  J.  Eq.]  63  A.  982. 
wiiere  the  law  courts  have  jurisdiction  to 
determine  several  items  of  an  account  taken 
as  a  single  claim,  the  jurisdiction  of  equity 
to  decree  an  accounting  is,  at  most,  only  con- 
current with  the  jurisdiction  of  the  law 
courts,     and    will    not    be     exercised    unless 


the  remedy  at  law  is  inadequate.  Daab  v. 
New  York  Cent.  &  H.  R.  Co.  [N.  J.  Eq.]  62 
A.  449.  As  a  general  rule  tlie  jurisdiction  of 
equity  in  cases  of  fraud  is  concurrent  witli 
that  of  law,  and  the  question  of  its  exercise 
depends  upon  tlie  wliole  aspect  of  the  case. 
Smith  V.  Krueger  [N.  J.  Ea.l   63  A.  850. 

Holding:  a  chancery  cause  in  abeyance 
pending  tlie  determination  of  an  action  at 
law,  which  may  settle  the  whole  controversy, 
is  witliin  the  discretion  of  the  chancellor 
(Schmid  v.  Benzie  Circ.  Judge  [Mich.]  108  N. 
W.  356),  but  upon  the  reversal  of  tlie  judg- 
ment and  the  granting  of  a  new  trial  in 
the  action  at  law  the  two  cases  stand  upon 
an  equal  footing  and  the  defendant  in  the 
chancery  cause  has  the  right  to  bring  it 
to  a  hearing  (Id.). 

7S.  Cancellation  of  written  release  or  as- 
signment procured  by  fraud  not  precluded 
by  remedy  by  way  of  reinstating  cause  of 
action  settled  by  such  release  or  assignment 
or  by  way  of  a  new  action  upon  tlie  same 
cause.  Bush  v.  Prescott  &  N.  W.  R.  Co. 
[Ark.]    89    S.   W.    86. 

EtFect  of  statutory  provisions:  The  crea- 
tion of  a  concurrent  legal  remedy  does  not 
necessarily  deprive  equity  of  jurisdiction. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Brubaker, 
217    111.    462,    75    N.    B.    523.  See    ante    this 

section,  subd.  A,  Effect  of  Code  and  Statutory 
Provisions.  Statutory  enlargement  of  an 
equitable  remedy  so  as  to  make  it  practically 
equivalent  to  the  legal  remedy  does  not 
necessarily  destroy  the  equitable  remedy,  as 
where  a  statute  authorizes  one  out  of  posses- 
sion to  sue  in  equity  to  quiet  his  title.  Cos- 
tello  v.  Muheim  [Ariz.]  84  P.  906.  But  it 
m.ay  have  tliis  effect,  and  in  Illinois  the  oc- 
cupying claimants'  law  has  been  held  to  de- 
prive equity  of  jurisdiction  of  an  evicted 
tenant's  claim  for  improvements.  Van  Tas- 
sell  V.  Wakefield,  122  111.  App.  32. 

79.  Castle  Creek  Water  Co.  v.  Aspen  [C. 
C.  A.]  146  F.  8;  Bitterhoff  v.  Puget  Sound 
Nat.  Bank,  37  Wash.  76,  79  P.  601;  Brewster 
V.  Lanyon  Zinc  Co.  [C.  C.  A.]  140  F.  801. 
Injunction  against  ordinance  fixing  telephone 
rates.  Ozark-Bell  Telephone  Co.  v.  Spring- 
field, 140  F.  666.  Suit  by  assignee  of  cor- 
poration to  collect  and  distribute  assets,  in- 
cluding liability  on  stock  subscriptions. 
Cook  V.  Carpenter,  212  Pa.  165,  61  A.  799. 
See  Corporations,  7  C.  L.  862.  Equity's  con- 
current jurisdiction  arising  out  of  fraud  will 
be  exercised  where  the  remedy  at  law  is 
not  as  efficient  as  that  in  equity,  as  where 
a  note  is  obtained  by  fraud,  the  remedy  at 
law  is  not  as  efficient  as  a  suit  for  cancel- 
lation, especially  where  the  note  has  been 
assigned.  Manning  v.  Berdan,  135  F.  159; 
Ritterhoff  v.  Puget  Sound  Nat.  Bank,  37 
Wash.  76,  79  P.  601.  But  see  Johnson  v. 
Swanke  [Wis.]  107  N.  W.  481.  "U.  S.  Rev.  St. 
§  723  [U.  S.  Comp.  St.  1901,  p.  5S3]  does  not 
alter  the  rule,  but  is  merely  declaratory  of 
the  rule  in  force  prior  to  17S9,  .when  the 
statute  was  enacted.  Manning  v.  Berdan. 
135  F.  159.  The  statutory  remedy,  under 
Ballinger's  Ann.  Codes  &  St.  §§  6034-603S, 
by  way  of  perpetuation  of  testimony,  is  not 
as  efficient  as  the  equitable  remedy  of  can- 
cellation of  a  void  note.     Ritterhoff  v.  Puget 
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necessary  to  supplement  the  remedy  at  la\r/^  or  that  the  equitable  remedy  will  be 
more  convenient^-  or  more  easily  sustained  by  proof  ^^  than  the  legal  remedy.  Equi- 
ty will  not  relieve  a  party  from  the  consequences  of  his  failure  to  appeaP*  or  to  in- 
terpose a  defense  in  an  action  at  law/^  nor  can  equity  grant  relief  not  presently 
necessary'  and  which  may  be  obtained  by  way  of  defense  to  a  pending^^  or  future*^ 


Sound  Nat.  Bank,  37  Wash.  76,  79  P.  601. 
Complicated  and  intricate  accounts  rendering 
it  improbable  that  a  jury  could  do  justice 
between  the  parties,  especially  where  a  dis- 
covery is  necessary.  Fidelity  &  Deposit  Co. 
V.  Fidelity  Trust  Co.,  143  F.  152.  Where  the 
agent  of  a  beneficial  order  opened  an  ac- 
count with  a  bank  in  his  name  as  agent  and 
embezzled  a  portion  of  such  account,  the 
remedy  at  law  of  the  assignee  of  the  order 
was    inadequate.     Id. 

IVote:  "In  the  absence  of  chancery  powers 
in  our  courts,  equitable  relief  was  afforded 
wherever  practicable  in  common-law  forms. 
When  later  the  legislature  granted  equitable 
powers,  it  was  held  that,  if  the  subject  of 
a  bill  was  one  within  the  proper  and  estab- 
lished jurisdiction  of  chancery,  the  inven- 
tion of  a  new  remedy  in  common-law  form, 
or  the  extension  of  an  old  one,  would  not 
necessarily  oust  the  equitable  jurisdiction. 
Wesley  Church  v.  Moore,  10  Pa.  273.  The 
question  in  such  cases  turns  on  the  com- 
pleteness, adequacy,  and  convenience  of  the 
remedy  at  law,  and  our  decisions  have  been 
liberal  in  the  consideration  of  all  these  ele- 
ments. Kirkpatrick  v.  McDonald,  11  Pa.  387; 
Bierbower's  Appeal,  107  Pa.  14;  Brush  Elec. 
Co.'s  Appeal,  114  Pa.  574,  7  A,  794;  Johnston 
V.  Price,  172  Pa.  427,  33  A.  688;  Gray  v. 
Citizens'  Gas  Co.,  206  Pa.  303,  55  A.  988.  In 
the  last  case  it  was  said  by  our  Brother 
Dean:  'The  question  raised,  in  this  case  is 
not  alone  whether  plaintiff  has  a  remedy  at 
law,  for  that  remedy  it  clearly  has,  but 
whether,  in  view  of  the  facts,  it  is  an  ade- 
quate one.  It  may  be  conceded  that  the  time 
Is  not  very  remote  in  our  judicial  history, 
when  a  wronged  party  sought  the  interven- 
tion of  equity,  and  he  could  be  truthfully 
met  by  the  reply,  "You  have  a  remedy  at  law 
in  an  action  for  damages,"  such  reply  would 
have  been  the  end  of  his  bill.  He  would 
have  been  turned  out  of  court  for  want  of 
jurisdiction.  But  this  answer  is  no  longer 
conclusive  as  to  the  jurisdiction.  Courts 
now  go  further,  and  inquire  whether  under 
the  facts  the  remedy  at  law  is  not  vexatious- 
ly  inconvenient,  and  whether  it  is  so  proxi- 
mately certain  as  to  be  adequate  to  right 
the  wrong  complained  of.'  Testing  by  this 
standard  the  numerous  actions  that  would 
be  required  at  law,  and  comparing  that 
remedy  with  the  superior  certainty,  uni- 
formity, and  convenience  of  the  present  bill, 
we  have  no  hesitation  in  holding  that  it  is 
a  proper  case  for  equitable  jurisdiction." — 
From  Cook  v.  Carpenter,  212  Pa.  165,  61  A. 
799. 

80.  Not  merely  one  which  might  possibly 
turn  out  to  be  inadequate.  Daab  v.  New 
York  Cent.  &  H.  R.  Co.  [N.  J.  Eq.]  62  A. 
449. 

SI.  Ejectment  was  adequate  remedy  to  re- 
cover lands  from  railroad  company,  though 
tracks,  ties,  and  other  appurtenances  were 
situated  thereon.  Remsen  v.  New  York,  etc., 
R.  Co.,  97  N.  Y.  S.  902. 


83.     Miller  v.  Willett   [N.  J.  Eq.]   62  A.  178. 

S3.  United  States  v.  Bitter  Root  Develop- 
ment Co.,  200  U.  S.  451,  50  Law.  Ed. . 

'  84.  Grant  v.  Justice's  Court  of  Second  Tp., 
1  Cal.  App.  383,  82  P.  263;  Hoskins  v,  Nichols, 
48  Misc.   465,   96  N.  Y.  S.   926. 

85.  In  action  at  law,  wherein  judgment 
was  alleged  to  have  been  obtained  by  false 
testimony.  Hoskins  v.  Nichols,  48  Misc.  465, 
96  N.  Y.  S.  926.  Bill  to  enjoin  execution  on 
judgment  could  not  be  sustained  where  it 
was  based  upon  matters  which  might  have 
been  set  up  as  a  defense  in  the  action  in 
which  the  judgment  -was  rendered.  Wilson 
V.  Cook  [Tex.  Civ.  'App.]  15  Tex.  Ct.  Rep. 
144,  91  S.  W.  236.  Where  defendant  in  eject- 
ment had  title  by  adverse  possession  but  did 
not  assert  it.  Johnson  v.  Oldham  [Ala.]  40  So. 
213.  That  a  chattel  mortgage  was  made 
for  the  benefit  of  fhfe  mortgagee  and  was  not 
intended  to  operate  as  a  mortgage  was 
available  in  an  action  for  a  deficiency  after 
foreclosure.  Koehler  &  Co.  v.  Duggan,  49 
Misc.  100,  96  N.  Y.  S.  1025.  Where  a  grantee 
orally  assumed  certain  notes  of  the  grantor, 
the  holder  of  the  notes  could  not  intervene  in 
an  action  at  law  by  the  grantor  against  the 
grantee  until  the  liability  of  the  latter  to 
the  holder  -was  determined,  and  hence  his 
failure  to  do  so  would  not  preclude  a  suit 
to  establish  the  nt)tes  as  a  claim  against 
the  property  conveyed.  Greenley  v.  Green- 
ley,  100  N.  Y.  S.  114. 

E.stoppel  in  pais  may  be  set  up  as  a  de- 
fense at  law.  South  Penn  Oil  Co.  v.  Calf 
Creek  Oil  &  Gas  Co.,  140  F.  507.  "Especially 
to  the  action  of  ejectment,  as  held  in  Kirk 
V.  Hamilton,  102  U.  S.  68.  26  Law.  Ed.  79,  and 
Dickerom  v.  Colgrove,  100  U.  S.  578,  25  Law. 
Ed.  618."  Id.  But  as  a  general  rule  it  will 
be  administered  by  equity  alone.     Id. 

86.  Bill  to  enjoin  action  by  administrator 
on  ground  that  claim  had  been  released  by 
decedent's  sole  heir,  held  subject  to  demurrer 
on  ground  that  the  release  was  pleadable, 
under  Rev.  St.  1898,  §  2657,  as  a  defense  in 
the  action  by  the  administrator.  Chicago  & 
N.  W.  R.  Co.  V.  McKeigue,  126  Wis.  574,  105 
N.  W.  1030.  When  an  action  at  law  is  pend- 
ing in  which  the  defendant  has  a  complete 
defense,  this  court  will  not  withdraw  the 
question  from  the  law  court,  unless  the  case 
involves  some  equitable  element  which  the 
law  court  cannot  apply,  but  which  must 
be  applied  to  do  complete  justice,  or  unless 
the  relief  of  defendant  cannot  be  afforded 
by  the  law  court  or  without  the  interven- 
tion of  the  equity  court.  Standard  Roll-r 
Bearing  Co.  v.  Crucible  Steel  Co.  [N.  J.  Eq.] 
63  A.   546. 

87.  Johnson  v.  Swanke  [Wis.]  107  N.  W. 
481. 

Relief  against  void  note:  The  American 
doctrine  is  that  the  aid  of  equity  cannot  be 
invoked  to  avoid  the  menace  of  a  prosecution 
on  a  void  note,  the  remedy  by  defense  of  ac- 
tion on  the  note  being  adequate.  Johnson  v. 
Swanke  [Wis.]   107  N.  W.  481.     But  this  rule 
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action  at  law.  In  applying  the  test  of  adequate  remedy  at  law.  the  legal  machinery 
of  the  present  day  and  not  that  of  the  past  mnst  be  considered.*^ 

The  lack  of  adequate  legal  remedy  or  the  existence  of  concurring  legal  and 
equitable  remedies  must  atfirmatively  appear  from  the  allegations  of  the  bill.''® 
Objection  on  account  of  the  absence  of  such  allegations  may  be  made  at  any  stage  of 
the  proceedings/"  or  the  court  may  of  its  own  motion  raise  the  objection,®^  but  the 
proper  practice  is  to  raise  such  objections  in  limine  before  answering  to  the  merits, 
and  a  failui'e  to  do  so  leaves  the  question  of  retention  or  rejection  of  jurisdiction 
within  the  sound  discretion  of  the  court.''^  It  is  sometimes  broadly  declared  that 
the  objection  is  waived  by  failure  to  demur/^  but  this  is  decidedly  against  the 
weight  of  authority."*  In  ISTew  York  the  defense  of  adequate  remedy  at  law  must 
be  pleaded."^  The  objection  that  the  complainant  might  secure  relief  by  way  of 
defense  to  an  action  at  law  may,  likewise,  be  waived  by  failure  to  raise  it  in  proper 
time.""  The  particular  methods  of  raising  the  question  of  existence  of  adequate 
remedy  at  law  are  considered  elsewhere."^ 

^Vliere  the  distinction  between  actions  at  law  and  suits  in  equity  has  been 
abolished,  the  existence  of  an  adequate  remedy  has  no  jurisdictional  significance.'^^ 


is     limited     to    cases    where    there    are    no 
special    circumstances    rendering    the    legal 
remedy   by   way    of   defense    inadequate.     Id. 
The    ground    of    prevention    of    multiplicity 
of  suits  cannot  be  invoked  in  such  case  mere- 
ly because  each  of  several  parties  jointly  and 
separately  liable  may  be  independently  sued. 
Id.     Fraud  alone   is   not   sufficient   to   satisfy 
this    demand    for    special    grounds    of    equity 
jurisdiction.     Id.     The     fact     that     the     note 
■R'as  given  for  an  unsound  and  useless  horse, 
and    that    complainants    would     be    charged  i 
with  the   expense  of  his  keep  while  waiting  j 
for   the    liolder    of    tlie    note    to    sue    thereon, 
did  not  give  equity  jurisdiction  to  cancel  the  ; 
note,    since    complainants    could    offer    to,re-i 
scind  and  return  the  horse,  and  upon  refusal  I 
by  defendant  could  sell  the  horse  and  apply  ■ 
the     proceeds     to     their     expenses.     Id.     But  ; 
equity   will   grant   relief   where    complainant 
is    in    danger    of    losing    his    evidence    if    the  i 
'holder    of   the   note    is    allowed    to    delay   his  j 
suit  on  the  note.     Ritterhoffi  v.  Puget  Sound  | 
Nat.  Bank,   37  VVash.   76,   79  P.   601.     So   also,  j 
equity  will  exercise   its   concurrent   jurisdic- 
tion   to    grant    relief    against    a    note    pro-  | 
cured  by  fraud  where  tlie  remedy  at  la'w  is  | 
not   as#efReient   as   that   in   equity.     Manning 
v.  Berdan,'  135   F.   159.  | 

88.  Daab  v.   New  York  Cent.   &   H.   R.   Co.  ! 
[N.  J.   Eq.]    62  A.   449.  j 

89.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
fMo.  App.]  93  S.  W.  833:  Gaynor  v.  Bauer  I 
[Ala.]  39  So.  749;  Carswell  v.  Swindell,  102  ' 
Md.  636,  62  A.  956.  Bill  to  enjoin  threatened 
trespass  held  insufficient  in  tliat  it  failed  to 
show  danger  of  irreparable  i.njury.  Cars- 
well  V.   Swindell,    102   Md.   636,    62   A.   956. 

90.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
fMo.  App.]  93  S.  Vi.  833.  V^'here  the  bill 
plainly  shows  that  there  is  adequate  remedy 
at  law,  the  objection  may  be  considered  by 
the  court  even  after  answer  to  the  merits. 
Toledo  Computing  Scale  Co.  v.  Computing 
Scale  Co.  [C.  C.  A.]  142  F.  919.  Where  the 
defect  is  apparent  upon  the  face  of  the  bill, 
the  objection  may  be  raised  at  any  time 
before  the  making  of  the  finding  of  facts. 
Owens   V,   Goldie,    213    Pa.    579,    62   A.    1117. 


91.  Haydon  v.  St.  Louis  &  S.  F.  R.  Co. 
[Mo.  App.]  93  S.  W.  833. 

92.  Hoagland  v.  Supreme  Council,  Royal 
Arcanum  [N.  J.  Eq.]  61  A.  982;  Toledo  Com- 
puting Scale  Co.  v.  Computing  Scale  Co. 
[C.  C.  A.]  142  F.  919;  Owens  v.  Goldie,  213 
Pa.   579.   62  A.  1117. 

93.  Lloyd  V.  Simons  [Minn.]  105  N.  W. 
902. 

Note:  It  is  to  be  noted  that  the  real 
point  decided  in  this  case  was  that  the 
question  of  adequate  remedy  at  law  could 
not  be  raised  for  the  first  time  on  appeal, 
and  the  case  thus  falls  witliin  the  principle 
applicable  to  jurisdictional  defects  in  gen- 
eral.    See  ante,  §  2  A,  In  General. 

94.  Owens  v.  Goldie,  213  Pa.  579,  62  A. 
1117,  dist'g  Pennsylvania  R.  Co.  v.  Bogert, 
209  Pa.  5S9,  59  A.  100;  Hoagland  v.  Supreme 
Council,  Royal  Arcanum  [N.  J.  Eq.]  61  A. 
982;  Toledo  Computing  Scale  Co.  v.  Comput- 
ing Scale  Co.  [C.  C.  A.]  142  F.  919;  Haydon 
v.  St.  Louis  &  S.  F.  R.  Co.  [Mo.  App.]  S3  S. 
W.   833. 

95.  Rose  V.  Merchants'  Trust  Co..  96  N.  T. 
S.  94  6;  Irving  v.  Bruen.  110  App.  Div.  5 58, 
97  N.  Y.  S.  180.  Objection  held  waived  by 
not  making  it  in  answer.  Colby  v.  Mt.  Mor- 
ris,   100    N.    Y.    S.    362. 

96.  Where,  pending  an  action  at  la%v'* 
ror  trespass  in  which  defendant  inter- 
posed a  plea  of  title,  the  defendant 
in  such  action  applied  for  a  temporary  in- 
junction to  restrain  the  plaintiff  tlierein  from 
building  a  wall  on  the  land  in  dispute,  arid 
after  four  years  defendant  was  decreed  to  be 
the  owner  of  the  land,  the  action  at  law  hav- 
ing never  been  decided,  it  was  too  late  for 
the  plaintiff  in  the  action  at  law  to  insist 
that  the  defendant  therein,  the  complainant 
in  the  suit  in  equity,  should  be  remanded  to 
his  remedy  by  way  of  defense  to  the  action 
at  law.  McGaw  v.  Manning  [Mich.]  108  N. 
W.   512. 

97.  See  post,  §  6  E,  Demurrer;  post,  §  G  C', 
Answer;  post,  §  9,  Dismissal. 

98.  Under  Alaska  Code  Civ.  Proc.  [Carter  s 
Codes  Alaska,  p.  145,  §  1]  the  question  as 
to    whetlier    a    complaint    states    a    legal    or 
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Doing  complete  justiceJ^ — When  equity  jurisdiction  has  once  attached  the  cause 
u'ill  be  retained  for  the  purpose  of  deciding  the  wliole  controversy/  and  any  relief  to 
whicli  any  of  the  parties  axe  entitled  may  be  granted/  regardless  of  whether  such 
relief  is  legal  or  equitable^  and  regardless  of  statutory  jurisdictional  limitations  as 
to  the  matters  thus  incidentally  adjudicated.*  This  rule^  however,  is  not  without  ex- 
ceptions/^ but  ordinarily  the  only  limitation  uix)n  it  is  that  the  matters  adjudicated 
must  be  germane  to  or  such  as  arise  out  of  the  matters  conferring  jurisdiction.^     A 


equitable   cause    of   action   is   immaterial   ex- 
cept as  bearing  upon   the   procedure   accord- 
ing to  which  the  case   shall   be  tried.     Mad- 
den  V.   McKenzie    [C.   C.   A.]    144   F.   64. 
09.     See  5  C.  L.  1151. 

1.  Lawrence  v.  Halversen,  41  TVash.  534, 
S3  P.  889;  Smith  Canal  or  Ditch  Co.  v. 
Colorado  Ice  &  Storage  Co.  [Colo.]  82  P. 
9!0;  Grant  v.  Cumberland  Valley  Cement  Co., 
58  W.  Va.  162,  52  S.  E.  36.  In  suit  to  dissolve 
partnership  court  may  enforce  division  of 
assets  by  compelling  conveyance.  Lawrence 
V.  Halversen.  41  Wash.  534,  83  P.  889.  Res- 
toration of  street  to  former  condition  may 
be  compelled  in  suit  to  enjoin  changes  of 
grade.  Town  of  New  Decatur  v.  Scharfen- 
berg  [Ala.]  41  So.  1025.  In  a  suit  against 
a  county  clerk  and  his  sureties  to  surcharge 
his  account  the  court,  after  correcting  the 
account,  properly  allowed  the  county  a  de- 
cree for  the  amount  of  outstanding  fraudu- 
lent warrants  issued  by  the  clerk,  giving 
the  defendants  the  right  to  satisfy  the  decree 
by  production  of  the  warrants,  and  thus 
making  provision  for  the  settlement  of  the 
whole  controversy.  Place  v.  State  [Ark.] 
92  S.  W.  242.  Where  a  case  is  properly  in 
a  court  of  equity  under  any  of  its  accustom- 
ed heads  of  jurisdiction,  and  a  question  of 
construction  of  a  deed  or  devise  arises,  the 
court  will  determine  it.  State  v.  Settle  [X. 
C]  54  S.  E.  445.  Settlement  and  distribution 
of  decedent's  estate  made  in  suit  to  subject 
real  estate  to  debts.     Id. 

2.  Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]  92  S.  W.  21.  To  defendant  in  account- 
ing though  no  demand  was  made  in  answer 
for  affirmative  relief.  Consolidated  Fruit 
Jar  Co.  v.  Wisner,  110  App.  Div.  99,  97  N.  T. 
S.  52.  Where  a  complaint-  prayed  for  a 
passway  over  defendant's  land,  the  court 
had  power  to  restrict  the  relief  by  allowing 
defendant  to  erect  and  maintain  gates  over 
the  passway.  Bowling  v.  Rouse  [Ky.]  90  S. 
W.    1073. 

3.  Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]  92  S.  W.  21;  Lawrence  v.  Halversen, 
41  Wash.  534,  83  P.  889.  Where  an  issue 
of  fraud  is  properly  before  a  court  of  equity 
and  damages  are  claimed  on  account  of  the 
same  fraud,  the  court,  in  the  exercise  of  its  con- 
current jurisdiction,  should  dispose  of  both 
issues  in  the  same  action  and  for  all  pur- 
poses. Smith  V.  Krueger  [N.  J.  Eq.]  63  A. 
850.  The  court  may  refuse  to  enjoin  a 
continuous  trespass  and  award  damages, 
especially  as  the  distinction  between  law 
and  equity  has  been  abolished  by  Code  Civ. 
Proc.  §  3339.  Sadlier  v.  New  York  [N.  Y.] 
78  N.  E.  272.  Where  the  relief  sought  by  a 
bill  to  enjoin  the  destruction  of  a  house  and 
for  specific  performance  of  a  contract  to 
convey  the  land  on  which  the-  house  was 
situated  was  denied  as  to  the  specific  per- 
formance   on    the    ground    that    complainant 


'  had   only  a   parol   license   to  build   the  house 
I  on    the    land,    the    cause    should    have    been 
I  retained  in   order  to  decree  compensation  to 
1  the    complainant    for    interference    with    his 
parol  license,  or,  where  the  licensor  had  sold 
[  the    land,    the    injunction    should    have    been 
continued    in    order    to    give    complainant    a 
reasonable    time     in    whicli     to    remove    the 
house.     Shipley   v.    Fink,    102    Md.    219,    62    A. 
360. 
i       4.     The       Federal       statutory       limitation 
I  against  a  suit  by  an  assignee  of  a  chose  in 
1  action,  unless  its  enforcement  may  be  claim- 
ed   in   a   Federal   court   by   the   assignor,    has 
;  no  application  where  the  court  has  jurisdic- 
tion upon  other  grounds,  and  the  controversy 
I  relating    to    the    chose    in    action    is    merely 
I  a   branch   of  the   main   controversy  of  which 
the   court   has   jurisdiction.     Howe   &   David- 
son   Co.    V.    Haugan,    140    F.    182.     Cross    bill 
claiming  judgment   on  note  secured  by  deed 
I  of  trust  allowed  to  be  filed  in  suit  to  enjoin 
;  sale  under  the  deed  of  trust,  though  the  note 
I  was    for    less    than    $500.     Walker   v.    Woody 
i  [Tex.   Civ.   App.]    13   Tex.   Ct.   Rep.   957,   89   S. 
j  W.    789. 

5.     It  is  not  an  infallible  rule  that  equity, 
I  having    jurisdiction     for    one    purpose,    will 
I  give     full     relief     on     all     matters     involved, 
I  though    some   be   proper   for  a   court   of   law. 
!  If   a   trial   of   such   legal   matters   b5'   jury   is 
I  essential    to    relief,    or    peculiarly    more    ap- 
!  propriate  for  trial  bj'  jury  than  by  a  judge, 
equity   will    decline    jurisdiction    as    to    tliose 
matters,    leaving    the    parties    to    their    legal 
remedies.     The   facts   of   each   case   must   de- 
I  termine    as    to    this.     Deepwater    R.    Co.    v. 
!  Hotter  &   Co.    [W.  Va.]    53   S.   E.   705. 
I       6.     Lawrence   v.   Halversen,    41    Wash.    534, 
!  83    P.    889.     This    doctrine    is    especially    ap- 
plicable   in    the    so    called    code    states.     Id. 
The  jurisdiction  of  equity  to  decide  between 
[  several    claimants    to    a    common    fund    will 
not    authorize    an    injunction    against   an   ac- 
tion   at    law    merely    because    the    defendant 
in   the  action  at  law  has   been   garnished   by 
several  creditors  of  the  plaintiff,  the  liability 
of  defendant  to  plaintiff  having  no  necessary 
relation   to   the   liability   of  the   latter  to  his 
own    creditors.     Deepwater   R.   Co.    v.   Motter 
&  Co.    [W.  Va.]    53   S.  E.   705. 

Codelendants  will  not  be  allowed  to  liti- 
gate matters  between  themselves  which  are 
wholly  foreign  to  tlie  matters  between  plain- 
tiff and  defendants.  Pickens'  Ex'rs  v. 
Daniels.   58  W.  Va.  327,  52  S.   E.  215. 

Misjoinder  of  causes:  Independent  legal 
and  equitable  causes  of  action,  as,  for  ex- 
ample, a  claim  for  cancellation  and  recon- 
veyance and  a  claim  for  damages  for  breach 
of  contract,  cannot  be  joined.  Chapman  v. 
Yellow  Poplar  Lumber  Co.  [C.  C.  A.]  143  F. 
201.  Where  a  legal  cause  of  action  is  join- 
ed with  an  equitable  one,  the  court  may  re- 
quire  the   complainant   to   file  a   declaratior. 
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cause  will  not.be  retained,  however,  to  grant  purely  legal  relief  where  it  appears  from 
the  pleadings  that  complainant  is  not  entitled  to  equitable  relief,^  or  where  the 
jurisdiction  of  equity  is  based  solely  upon  a  prayer  for  incidental  equitable  relief,* 
or  where  the  evidence  fails  to  establish  the  grounds  of  equity  jurisdiction  alleged;® 
but  where  the  parties  submit  themselves  to  the  juiisdiction  of  the  court,  damages 
may  be  awarded  even  though  the  equitable  cause  of  action  has  entirely  failed.^" 
Where  there  are  substantial  grovinds  of  equity  jurisdiction,  legal  relief  may  be 
granted  though  equitable  relief  is  denied  on  account  of  the  particular  circumstances 
of  the  case,^^  or  on  account  of  matters  arising  pending  suit  which  render  equitable 
relief  impossible/^ 

Multiplicity  of  suits}^ — "Whether  a  court  of  equity  will  take  jurisdiction  to  pre- 
vent multiplicity  of  suits  will  depend  upon  the  circumstances  of  each  case.^*  It  will 
tal^e  jurisdiction  to  prevent  several  suits  against  the  same  party  in  connection  with  the 
same  subject-matter,^^  or  to  avoid  the  necessity  of  several  suits  under  the  same  cir- 


on  the  law  side  of  the  court,  under  penalty, 
for  failure  to  do  so,  of  having  tlie  legal 
cause  dismissed  or   ignored.     Id. 

7.  Complaint  showed  on  its  face  that  com- 
plainant was  not  entitled  to  equitable  re- 
lief. Brownback  v.  Keister,  220  111.  544,  77 
N.   E.   75. 

8.  Where  a  bill  Is  filed  for  an  accounting 
and  for  a  discovery,  the  discovery  is  prima 
facie  merely  incidental  to  the  accounting. 
Elk  Brewing  Co.  v.  Neubert,  213  Pa.  171, 
62  A.  782.  Prayer  for  discovery  will  not 
authorize  accounting  in  equity  where  tlie 
grounds  for  such  an  accounting  are  lacking, 
especially  where  the  bill  waives  answer  un- 
der oath.  Daab  v.  New  York  Cent.  &  H.  R. 
Co.  [N.  J  Eq.]  62  A.  449.  Where  discovery 
fails,  jurisdiction  also  fails,  even  under  the 
authorities  holding  that  jurisdiction  for  dis- 
covery founds  jurisdiction  for  relief.     Id. 

9.  Pennsylvania  Coal  &  Coke  Co.  v.  Jones, 
30  Pa.  Super.  Ct.  358.  Where  the  evidence 
fails  to  establish  the  equitable  cause  of 
action,  damages  predicated  thereon  cannot 
be  awarded.  Ranch  v.  Bruckmann  Brewing 
Co.,   7   Ohio   C.  C.    (N.   S.)    460. 

Under  the  codes  the  rule  is  the  same, 
though  law  and  equity  are  administered  by 
the  same  court,  and  purely  legal  relief  will 
not  be  granted  in  an  equitable  action  where 
the  latter  is  not  sustained  by  the  evidence. 
Boonville  Nat.  Bank  v.  Blakey  [Ind.]  76 
N.  E.  529;  Sadlier  v.  New  York  [N.  Y.]  78 
N.   E.    272. 

Multiplicity  of  salts:  The  cause  Is  some- 
times retained  under  sucli  circumstances  in 
order  to  prevent  multiplicity  of  suits,  as 
wliere  complainant  in  a  suit  to  set  aside  a 
contract  of  sale  made  by  a  broker  failed  to 
establish  his  case,  it  was  held  proper  to 
allow  the  broker,  who  had  been  joined  by 
complainant  as  a  party  defendant,  his  bro- 
kerage fees.  Kilpatrick  v.  Wiley  [Mo.]  95 
S.  W.  213.  Compensation  for  interference 
with  a  license  may  be  awarded  in  a  suit  for 
injunction  and  specific  performance  tliougla 
the  specific  relief  prayed  for  is  denied  on  the 
ground  that  tlie  license  is  in  parol.  Shipley 
V.  Fink.  102  Md.  219,  62  A.  360. 

10.  Specific  performance  of  covenant  to 
maintain  railroad  crossing  denied,  and  com- 
plainant given  the  riglit  to  elect  wliether 
his  bill  should  be  dismissed  or  retained  in 
order  to  ascertain  his  damages.  Speer  v. 
Erie  R.  Co.,  68  N.  J.  Eq.   615,   60  A.  197. 


Note:  "The  jurisdiction  of  the  court  of 
cliancery  to  award  damages  where  both 
parties  submit  themselves  to  the  jurisdiction 
of  the  court  is  established.  The  cases  are 
collected  in  Vice  Chancellor  Pitney's  opinion 
in  Sparks  Mfg.  Co.  v.  Newton,  57  N.  J.  Eq. 
367,  at  pages  392,  393,  41  A.  385,  at  page 
395,  and  tlie  opinion  met  witli  the  approval  of 
tills  court  in  IngersoU  v.  Newton,  60  N.  J. 
Eq.  399,  45  A.  596." — From  Speer  v.  Erie  R. 
Co.,    68   N.   J.   Eq.    615,    60   A.    197. 

11.  Damages  awarded  tliough  injunction 
refused  on  grounds  of  public  policy.  Sadlier 
v.  New  York  [N.  Y.]  78  N.  E.  272.  Personal 
judgment  rendered  against  defendant  in  suit 
for  cancellation  of  notes  tliough  cancella- 
tion w^as  denied  on  ground  tliat  notes  were 
held  by  innocent  purcliaser.  Roberts  v. 
Leutzke    [Ind.   App.]    78   N.   E.   635. 

12.  Where  a  nuisance  was  abated  pending 
suit  to  abate  it,  tlie  court  had  tlie  right 
to  retain  tlie  cause  for  the  purpose  of  award- 
ing damages.  Miller  v.  Edison  Elec.  Il- 
luminating  Co.,    184    N.    Y.    17,    76    N.    E.    734. 

13.  See  5  C.  L.  1151. 

14.  Injunction  against  actions  at  law. 
Adams  v.  Oberndorf.   121  111.  App.  497. 

Note:  "In  the  class  of  cases  to  whicli 
the  present  one  belongs,  it  is  said  that  the 
determination  of  the  question  wlietlier  a 
court  of  equity  should  intervene  and  investi- 
gate and  enforce  primary  legal  rights  wliich 
have  no  color  of  equity  is  very  largely  ad- 
dressed to  the  discretion  of  the  court,  a 
discretion  which  must  be  exercised  largely 
according  to  the  peculiar  circumstances  of 
each  particular  case.  Bellingham  v.  Palmer, 
54  N.  J.  Eq.  138,  139,  33  A.  199.  In  the  case 
of  Cranford  v.  Watters,  61  N.  J.  Eq.  284,  48 
A.  316,  Vice  Chancellor  Pitney,  after  examin- 
ing a  large  number  of  cases,  formulates  the 
following  rule  or  principle  to  guide  the  court 
in  determining  whether  or  not  to  take  juris- 
diction of  cases  of  the  class  to  which  the 
present  one  belongs:  'The  test  is,  are  tlfe  is- 
sues so  numerous  and  so  distinct,  and  the 
evidence  to  sustain  them  so  variant,  technic- 
al, and  voluminous,  that  a  jury  is  incom- 
petent to  intelligently  deal  with  them  and 
come  to  a  final  conclusion.'  " — From  Daab  v. 
New  York  Cent.  &  H.  R.  Co.  [N.  J.  Eq.]  62 
A.    449. 

15.  Johnson  v.  Swanke  [Wis.]  107  N.  T\^ 
481.     One  of  the  cases  in  which  equity  will 
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■  ciunstances/®  or  to  avoid  the  necessity  of  several  suits  against  several  parties  hav- 
ing a  common  interest  in  the  subject-matter.^^  Equity  will  not  take  jurisdiction 
merely  to  prevent  several  parties' jointly  and  severally  liable  from  being  separately 
sued/^  or  to  avoid  the  necessity  of  several  suits  against  several  parties  having  no 
common  interest  in  the  subject-matter/^  or  when  it  appears  that  only  one  action  at 
law  will  be  necessary,^"  or  when  the  effect  would  involve  greater  inconvenience  than 
would  flow  from  allowing  the  suits  to  be  maintained  separately/^  or  when  the  same 
persons  will  have  to  be  made  parties  regardless  of  whether  the  suit  is  in  equity  or 
at  law.^^ 

(§2)  C.  Occasions  for,  and  snhjects  of,  equitable  relief.-^ — Equity  suffers  no 
wrong  rising  above  mere  moral  transgressions  to  go  unredressed  in  the  face  of  a 
seasonable,  clean-handed  application  to  it  for  a  remedy.^*  Its  very  origin  and 
fundamental  basis^^  precludes  any  attempt  at  exhaustive  classification  of  its  remedies. 
Some  of  these  remedies,  however,  have  assumed  such  definite  form  as  to  be  suscepti- 
ble of  specific  classification,  such  as  specific  performance,^*  discovery,-^  subroga- 


take  Jurisdiction  on  this  ground  Is  In  suits 
by  a  single  party  against  a  number  of  per- 
sons to  restrain  the  prosecution  of  simul- 
taneous actions  at  la'w  against  him  by  each 
defendant,  where  all  the  actions  depend  up- 
on the  same  questions  of  law  and  fact. 
Adams  v.  Oberndorf,  121  111.  App.  497.  Suit 
to  enjoin  two  actions  at  law^  by  different 
parties  against  the  complainant  and  involv- 
ing the  same  subject-matter.  South  Penn  Oil 
Co.  V.  Calf  Creek  Oil  &  Gas  Co.,  140  F.  507. 
Injunction  against  city  ordinance  fixing  tele- 
phone rates,  where  the  company  Tvould  have 
been  liable  to  many  prosecutions  under  the 
ordinance.  Ozark-Bell  Tel.  Co.  v.  Spring- 
field, 140  F.  666.  Federal  court  had  juris- 
diction to  enjoin  suits  against  a  street  rail- 
road company  for  violation  of  an  ordinance 
relating  to  transfers  alleged  to  be  uncon- 
stitutional. Chicago  City  R.  Co.  v.  Chicago, 
142    F.    844. 

16.  Injunction  against  dissemination  of 
circulars  derogatory  of  articles  manufactur- 
ed by  complainant.  Toledo  Computing  Scale 
Co.  V.  Computing  Scale  Co.  [C.  C.  A.]  142  F. 
919.  Suit  for  specific  perform^ance  of  999 
year  lease  whereby  one  railroad  company 
granted  another  the  right  to  use  its  tracks. 
Grand  Trunk  "W.  R.  Co.  v.  Chicago  &  E.  I. 
R.    Co.    [C.    C.    A.]    141    F.    785. 

17.  VVhere  defendants  have  a  common  In- 
terest in  the  essential  questions  of  law  and 
fact  but  Tvould  have  to  be  sued  separately  at 
law.  Columbia  University  v.  Taylor,  25  App. 
D.  C.  124.  Bill  by  assignee  of  creditors 
against  assignee  of  debtor  for  benefit  of 
creditors  in  which  creditor  who  received 
unlawful  preference  from  assignee  of  debtor 
was  joined  as  defendant.  Andrews  v.  Tuttle- 
Smith    Co.,    191    Mass.    461,    78    N.    E.    99. 

18.  Johnson  v.  Swanke  [Wis.]  107  N.  "W. 
481.  Equity  will  not  take  jurisdiction  of  a 
suit  to  enforce  several  money  demands 
against  several  parties  where  there  are  no 
equities  upon  wliich  equitable  jurisdiction 
may^rest,  as  where  there  is  no  necessity  for 
an  accounting  or  discovery,  and  no  trust, 
fraud,  or  other  element  of  equity  jurisdiction. 
Miller  v.  Willett   [N.  J.   Eq.]    62  A.   178. 

19.  Separate  stockholders  cannot  be  join- 
ed in  suit  by  creditor  to  enforce  subscrip- 
tion   liability.     People's    Nat.    Bk.    v.    Saville, 


25  App.  D.  C.  139.  See  Corporations,  7  C.  L.. 
862. 

20.  "Where  only  one  of  the  defendants  was 
In  possession  of  complainant's  land,  a  suit 
in  equity  against  both  to  determine  the 
boundary  could  not  be  sustained  on  the 
ground  that  it  would  prevent  a  multiplicity 
of  suits.  Livingston  County  Bldg.  &  Loan 
Ass'n  V.  Keach,   219   111.   9,   76  N.  B.  72. 

21.  As  where  the  effect  would  be  to  de- 
prive defendants  of  a  jury  trial.  Boonville 
Nat.    Bk.   V.   Blakey   Ilnd.]    76   N.   B.    529. 

22.  Action  against  joint  tort  feasors. 
United  States  v.  Bitter  Root  Development 
Co.,  200  U.  S.  451,   50  Law.  Ed. . 

23.  See   5   C.  L.   1151. 

24.  Loyd  V,  Phillips,  123  Wis.  627,  101  N. 
W.   1092. 

25.  See  ante,  §  1,  Nature  of  and  General 
Principles  Controlling  Equity;  ante  this  sec- 
tion, subd.  B,  Existence  of  Adequate  Remedy 
at    Law. 

26.  Contract  to  convey  land.  Hazelton  v. 
Miller,  25  App.  D.  C.  337;  Marvel  v.  Fralinger, 
67  N.  J.  Eq.  622,  63  A.  166.  Contract  by 
city  to  purchase  ■waterworks.  Castle  Creek 
Water  Co.  v.  Aspen  [C.  C.  A.]  146  F.  8. 
Specific  performance  of  a  contract  is  within 
the  sound  discretion  of  the  court  and  will 
not  be  enforced  as  a  matter  of  course,  or 
where  It  w^ill  impose  unreasonable  or  un- 
just hardship  upon  one  of  the  parties  with- 
out corresponding  bene.fits  to  the  otlier.  How- 
ever, where  all  the  necessary  elements,  con- 
ditions, and  incidents  are  present,  relief  by 
way  of  specific  performance  should  be  grant- 
ed as  a  matter  of  right  and  not  as  a  mere 
favor.  Baltimore,  etc.,  R.  Co.  v.  Brubaker, 
217  111.  462,  75  N.  B.   523. 

27.  While  discovery  is  now  seldom  the  ob- 
ject of  a  suit  in  equity  and  doubtless  would 
not  uphold  such  a  suit  when  full  information 
is  obtainable  at  law,  yet  it  is  a  well  recog- 
nized ground  of  equity  jurisdiction.  South- 
ern Pac.  R.  Co.  V.  U.  S.,  200  U.  S.  341,  50  Law. 

Ed. .     Though  discov^ery  is  an  independent 

source  of  equity  jurisdiction  and  is  not  af- 
fected by  statutory  provisions  authorizing 
examination  of  parties  as  witnesses  in  courts 
of  law,  where  there  is  any  other  ground  of 
jurisdiction  a  discovery  may  be  granted  with- 
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tion,28  reform ation,29  cancellation^"  and  rescission,^^  creditors'  bills,"^  accounting,^" 
injunctions,^*  quieting  title,-"*"  and  removal  of  cloud  on  title."'^     Another  and  broader 


out  inquiring  whether  the  bill  would  be 
sufficient  for  discovery  alone.  Coleman  v. 
Elliott  [Ala.]  40  So.  666.  The  right  to  re- 
sort to  equity  for  a  discoverj^  may  be  limit- 
ed by  .statutes  giving  the  right  to  a  dis- 
covery in  actions  at  law.  Law  providing  for 
examination  of  defendants  and  Rev.  St.  § 
724  [U.  S.  Comp.  Stat.  §  1901  p.  583]  pro- 
viding for  production  of  books  and  writings 
in  actions  at  law.  United  States  v.  Bitter 
Fvoot  Development  Co.,  200  U.  S.  4  51,  50  Law. 
Ed. . 

28.  Where  a  surety,  upon  notice  by  the 
party  entitled  to  performance,  has  perform- 
ed his  principal's  contract,  he  may  maintain 
a  suit  in  equity  for  subrogation  to  his  princi- 
pal's rights.  Taylor  v.  McCafferty,  27  Pa. 
Super.  Ct.  122. 

29.  Where  an  agreement  has  been  act- 
ually entered  into  but  the  contract,  deed,  or 
other  instrument  in  its  written  form  does  not 
express  what  was  really  intended  by  the 
parties  thereto,  equity  has  jurisdiction  to 
reform  the  written  instrument  so  as  to  make 
it  conform  to  the  intention,  agreement,  and 
understanding  of  all  the  parties.  Jacobs  v. 
Parodi  [Fla.]  39  So.  833.  While  equity  will 
reform  a  written  instrument  when  by  a 
mistake  it  does  not  contain  the  true  agree- 
ment of  the  parties,  yet  it  will  only  do  so 
w^hen  the  mistake  is  plain  and  the  proof  full 
and  satisfactory.  The  writing  should  be 
deemed  to  be  the  sole  expositor  of  the  in- 
tent of  the  parties  until  the  contrary  is 
established  bej'ond  reasonable  controversy. 
Id.  On  account  of  mistake  or  misprision  of 
scrivener.  Sicher  v.  Rambousek,  193  Mo. 
113,  91  S.  W.  68.  Equity  will  exercise  its 
power  to  reform  instruments  not  only  as 
between  the  original  parties  but  also  as 
between  parties  claiming  under  and  in 
privity  with  them.  Id.  Duplicate  descrip- 
tion of  property  in  a  deed  is  not  ground  for 
reformation,  the  grantee  having  a  remedy 
at  law  for  all  damages,  such  as  double  pay- 
ment. Willson  V.  Legro,  73  N.  H.  515,  63  A. 
399. 

30.  Fred  Macey  Co.  v.  Macey  [Mich.]  12 
Det.  Leg.  N.  948,  106  N.  W.  722.  Written  re- 
lease or  assignment  of  cause  of  action.  Busli 
V.  Prescott  &  N.  W.  R.  Co.  [Ark.]  89  S.  W. 
86.     Government  land  patents.   Southern  Pac. 

R.  Co.  V.  U.  S.,  200  U.  .S.  3  41,  50  Law.  Ed. ; 

Rozell  V.  Chicago  Mill'  &  Lumber  Co.  [Ark.] 
89  S.  W.  4  69.  State  lease  of  lands  under 
water  on  ground  that  it  was  induced  by 
fraudulent  representations  of  lessee.  Grey 
V.  Morris  &  C.  Dredging  Co.  [N.  ,1.  Eq.]  63 
A.  985.  Mortgage.  Smith  v.  Krueger  [N. 
J.  Eq.]  63  A.  850.  Note  obtained  by  fraud. 
Manning  v.  Berdan,  135  F.  159.  See  ante  tliis 
section  and  subdivision.  Adequate  Remedy 
at  Law. 

31.  Rescission  of  contracts  affecting  any 
estate  or  interest  in  land  on  the  ground  of 
fraud  in  the  procurement  thereof,  or  mutual 
mistake  of  the  parties  in  effecting  the  same, 
belongs  to  the  exclusive  jurisdiction  of 
courts  of  equity.  Bruner  v.  Miller  [W.  Va.] 
52  S.  E.  995.  On  ground  of  mistake.  Bibber 
V.  Carville   [Me.]  63  A.  303. 

32.  Manning  v.  Jagels  [N.  .T.  Eq.]  63  A. 
492.     Bill    in    aid    of    execution    held    to   state 


cause  of  action.  Gavazzi  v.  Dryfoos,  47  Misc. 
15.    95    N.    Y.    S.    199. 

33.  Equity's  jurisdiction  over  matters  of 
account  rests  upon  three  grounds:  The  com- 
plicated character  of,  the  account,  the  need 
of  a  discovery,  and  the  existence  of  a 
fiduciary  or  trust  relation.  Burton  v.  Train- 
er, 27  Pa.  Super.  Ct.  626.  Where  the  rights 
of  the  parties  can  only  be  determined  by 
an  accounting  involving  intricate  computa- 
tions and  statements  in  order  to  ascertain 
the  balance  between  the  parties,  equity  will 
take  jurisdiction.  Price  v.  Middleton  [S.  C] 
55  S.  E.  156;  Castle  Creek  Water  Co.  v.  Aspen 
[C.  C.  A.]  14  6  F.  8;  Fidelity  &  Deposit  Co.  v. 
Fidelity  Trust  Co.,  143  F.  152.  The  question 
as  to  wliether  equity  will  take  jurisdiction  of 
ail  account  is  largely  addressed  to  the  dis- 
cretion of  the  court.  Daab  v.  New  York 
Cent.   &  H.  R.  Co.    [N.   J.   Eq.]    62  A.  449. 

IIlu.strations.  Jurisdiction  sustained:  Bill 
against  county  clerk  and  sureties  for  sever- 
al terms  to  surcharge  the  clerk's  account  and 
for  an  accounting,  sustained.  Place  v.  State 
[Ark.]  92  S.  W.  242.  Accounting  by  holder 
of  usurious  notes  at  instance  of  indorser. 
Homer  v.  Nitsch  [Md.]  63  A.  1052.  Where 
plaintiff  put  money  into  defendant's  busi- 
ness under  a  proposed  agreement,  which  was 
not  consummated,  whereby  plaintiff  was  to 
have  had  a  certain  interest  in  the  business, 
equity  had  jurisdiction  to  enforce  plain- 
tiff's rights.  Fourchy  v.  Ellis,  140  F.  149. 
Where  complainant  was  wrongfully  expelled 
from  firm  and  sought  a  recovery  of  and 
an  accounting  for  profits  of  several  years, 
thus  involving  intricate  mutual  accounts  and 
breach  of  trust.  Price  v.  Middleton  [S.  C] 
55  S.  E.  156.  Suit  for  accounting  from  party 
with  whom  complainant  had  placed  sums  of 
money  on  deposit  held  an  equitable  suit, 
complainant  having  no  liquidated  demand 
against  defendant.  Goupille  v.  Chaput 
[AVash.]  86  P.  1058.  A  bill  in  equity  was  the 
proper  remedy  where  one  person  acted  as 
trustee  for  nine  or  more  others  in  buying 
and  selling  property.  Horine  v.  Mengel,  30 
Pa.  Super.  Ct.  67.  Assumpsit  held  the  im- 
proper and  a  suit  in  equity  the  proper  reme- 
dy upon  a  quadrilateral  agreement  to  buy 
and  sell  property  under  which  one  of  the 
parties  was  trustee  and  handled  the  money 
for  all  the  parties,  and  a  complicated  ac- 
counting was  necessary.  Burton  v.  Trainer. 
27  Pa.  Super.  Ct.  626.  A  sufficient  ground  of 
equitable  jurisdiction  was  stated  in  the  al- 
legations that  the  defendant,  under  a  void 
chattel  mortgage  obtained  from  the  insol- 
vent corporation,  had,  by  taking  possession 
and  sale  of  that  company's  chattels  wrong- 
fully, realized  unknown  sums  of  money,  for 
which  the  bill  prayed  he  might  be  decreed 
to  account  to  the  receiver  of  that  company. 
Pryor  v.  Gray  [N.  J.  Eq.]   62  A.  439. 

Jurisdiction  denied:  Equity  cannot  tako 
jurisdiction  of  an  ordinary  action  at  law  on 
an  ordinarj"^  account  merely  because  it  in- 
volves many  iterfis.  Price  v.  Middleton  [S. 
C]  55  S.  E.  156.  An  action  for  a  tort  cannot 
be  converted  into  a  proper  case  for  an  ac- 
count merely  because  the  defendant  kept  an 
account  of  his  tortious  transactions,  and  an 
examination  of  his  bocks  may  be  necessary 
in  order  to  prove  plaintiff's  case,  the  remedy 
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classification  may  be  based  upon  the  subject-matters  in  connection  with  wliich  equi- 
table relief  may  be  invoked,  such  as  relations  of  confidence''''  and  trust,'^  contracts'^ 


at  law  for  such  examination  being  sufficient 
and  tliere  being  no  accounts  betw'een  the 
parties.  United  States  v.  Bitter  Root  De- 
velopment Co.,  200  U.  S.  4.51,  50  Law.  Ed. . 

Assignee  of  patent  has  no  right  to  an  equi- 
table accounting  as  to  profits,  damages,  and 
royalties.  Allen  v.  Consolidated  Fruit  Jar 
Co.,  145  F.  948;  Owens  v.  Goldie,  213  Pa. 
579,    62   A.    1117. 

34.  Against  nuisances.  Weiss  v.  Gaylor 
[Ala.]  39  So.  519;  Nixon  v.  Boling  [Ala.]  40 
So.  210;  Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]  92  S.  W.  21;  Chicago,  etc.,  R.  Co.  v. 
People,  120  111.  App.  306;  United  States  v. 
Luce,  141  F.  385.  Injunction  to  prevent  clos- 
ing or  obstruction  of  an  alley.  Bernei  v. 
Sappington  [Md.]  62  A.  365.  Against  ob- 
struction of  streets.  Chicago,  etc.,  R.  Co. 
V.  People,  120  111.  App.  306;  Weiss  v.  Gaylor 
[Ala.]  39  So.  519;  Dickinson  v.  Arkansas  City 
Imp.  Co.  [Ark.]  92  S.  W.  21.  Against  taking 
private  property  for  public  use  without  com- 
pensation. Clayton  v.  Gilmer  County  Court, 
58  W.  Va.  253,  52  S.  E.  103;  Town  of  New 
Decatur  v.  Scharfenberg  [Ala.]  41  So.  1025. 
Against  Illegal  expenditure  of  public  funds. 
Bates  V.  Hastings  [Mich.]  13  Det.  Leg.  N. 
626,  108  N.  W.  1005.  Against  ordinance  fix- 
ing telephone  rates.  Ozark-Bell  Tel.  Co.  v. 
Springfield,  140  F.  666.  Against  trespass, 
Sadlier  v.  New  York  [N.  Y.]  78  N.  E.  272; 
Brassington  v.  Waldron  [Mich.]  12  Det.  Leg. 
N.  1011,  107  N.  W.  100;  Coleman  v.  Elliott 
[Ala.]  40  So.  666;  Carswell  v.  Swindell,  102 
Md.  636,  62  A.  956.  Against  actions  at  law. 
Lyons  v.  Importers'  &  Traders'  Nat.  Bank, 
214  Pa.  428,  63  A.  827.  Against  circulation 
of  circulars  derogatory  of  articles  manu- 
factured by  complainant.  Toledo  Comput- 
ing Scale  Co.  v.  Computing  Scale  Co.  [C.  C. 
A.]    142   F.   919. 

35.  Carswell  v.  Swindell,  102  Md.  636,  62 
A.  956.  Complainant  must  be  in  actual  or 
constructive  possession.  Merritt  v.  Ala'oama 
Pyrites  Co.  [Ala.]  39  So.  555.  Though  de- 
fendant occupied  the  land  previous  to  but 
not  at  the  time  of  the  suit.  Ferrell  v.  Lord 
[Wash.]  86  P.  1060.  Suit  by  United  States 
to  confirm  the  title  of  bona  fide  purcliasers 
from  the  patentee  of  land  and  to  cancel 
patents  to  other  lands.     Southern  Pac.  R.  Co. 

V.    U.    S.,    200    U.    S.      341,    50    Law.    Ed. . 

Statute  enabling  party  out  of  possession  to 
maintain  suit  to  quiet  title  did  not  destroy 
equitable  nature  of  remedy.  Costello  v.  Mu- 
heim    [Ariz.]    84    P.    906. 

36.  Suit  by  lessor  of  oil  and  gas  riglits 
in  possession  after  forfeiture  to  remove 
cloud  created  by  lease.  Brewster  v.  Lanyon 
Zinc  Co.  [C.  C.  A.]  140  F.  801.  Possession  un- 
lawfully and  forcibly  acquired  will  not  de- 
prive equity  of  jurisdiction  to  remove  a 
cloud  at  the  suit  of  the  party  dispossessed. 
Slaughter  v.  Mallett  Land  &  Cattle  Co.  [C. 
C.   A.]    141    F.    282. 

37.  Equity  has  a  general  jurisdiction  to 
pre%'ent  tlie  abuse  of  confidential  relations, 
s"ich  as  relation  between  son-in-law  and  his 
old  and  infirm  mother-in-law.  Horner  v. 
Bell,  102  Md.  435,  62  A.  736.  As  where  a 
daughter,  intending  to  obtain  a  tax  title 
to  land  in  which  her  mother  had  an  interest 
by  way  of  remainder,  was  present  when  no-  j 


tice  to  redeem  was  served  on  her  mother, 
the  latter  being  very  old  and  Infirm,  the 
daughter  was  not  allowed  to  set  up  the  title 
acquired  by  her  and  equity  could  compel 
her  to  submit  to  a  redemption  by  the  heirs. 
Woglom  v.  Kant  [N.  J.  Eq.]  63  A.  283.  Re- 
scissions of  sale  by  attorney  to  client  in- 
duced by  misuse  of  relationship  between 
them.  Hill  v.  Hall,  191  Mass.  253,  77  N.  E. 
831. 

38.  Equity  has  a  general  jurisdiction  over 
trusts.  Baltimore  Bargain  House  v.  St.  Clair, 
58  T\^  Va.  565.  52  S.  E.   660. 

What  constitutes  a  trust;  Fiduciary  re- 
lations cognizable  in  equity  are  not  neces- 
sarily implied  from  the  relations  of  principal 
and  agent,  bailor  and  bailee,  or  pledgor  and 
pledgee,  and  a  mere  deposit  of  money  for 
specific  purposes  does  not  necessarily  create 
such  a  trust  relation  as  is  cognizable  in 
equity.  Young  v.  Mercantile  Trust  Co.,  140 
F.  61;  Francis  v.  Gisborn  [Utah]  83  P.  571. 
A  mere  bailment  or  deposit  does  not  create 
a  trust  enforceable  in  equity.  Young  v. 
Mercantile  Trust  Co.  [C.  C.  A.]  145  F.  39. 
"That  the  transactions  of  principal  and 
agent,  bailor  and  bailee,  and  pledgor  and 
pledgee  are  not  cognizable  in  equity  la 
clear,  unless  accompanied  by  facts  and  cir- 
cumstances from  whicli  it  may  be  presumed 
that  the  intendment  of  the  parties  was  to 
create  a  trust,  or  where  the  obligations  im- 
posed arose  out  of  confidential  relatioiis. 
Miller  v.  Kent,  16  F.  13;  Sawyer  v.  Atchison, 
etc.,  R.  Co.,  119  F.  252;  Marvin  v.  Brooks,  94 
N.  Y.  71;  American  Spirits  Mfg.  Co.  v.  Easton, 
120  F.  440;  Upshur  v.  Briscoe,  138  U.  S.  377. 
34  Law.  Ed.  931.  To  the  same  effect,  see 
Sanford  v.  Sanford,  139  U.  S.  642,  35  Law.  Ed. 
290,  and  Minnesota  v.  Nortliern  Securities 
Co.,  184  U.  S.  199,  46  Law.  Ed.  499."  Young 
v.  Mercantile  Trust  Co.,  140  F.  61.  The  fact 
that  defendants  liad  permission  to  cut  tim- 
ber on  certain  tracts  of  land  did  not  make 
them  trustees  ex  maleficio  as  to  timber 
wrongfully  cut  by  them  on  other  tracts. 
United  States  v.  Bitter  Root  Development 
Co.,    200    U.   S.   451,   50   Law.   Ed. . 

Protection  of  rights  of  heneSeiaries  of 
trusts  as  against  wrongful  acts  of  trustees, 
such  as  rig'nt  of  congregation  to  use  cliurch 
as  against  threatened  exclusion  by  trustees. 
See  P.  L.  189S,  p.  423,  §  4.  Barna  v.  Kirczow 
[N.    J.    Eq.]    63    A.    611. 

Keuioviil  of  trustee;  A  bill  brought  to  re- 
move a  trustee  to  whom  personal  property 
lias  been  assigned  for  the  benefit  of  creditors, 
and  to  appoint  a  receiver  for  the  trust  prop- 
erty, to  be  sufficient  must  contain  full  and 
precise  allegations  showing  the  necessity  for 
the  removal  and  that  tliere  is  danger  of 
loss  or  misappropriation  of  the  trust  prop- 
ertv.  Baltimore  Bargain  House  v.  St.  Clair, 
58   W.   Va.    565,    52    S.   E.    660. 

ConstrHction  of  trusts  is  a  matter  peculiar- 
ly within  equity  jurisdiction.  Columbian 
University  v.  Taylor,  25  App.  D.  C.  124.  A 
court  of  equity  has  plenary  power  to  de- 
termine the  riglits  and  liabilities  arising  be- 
tween a  trustee  and  the  beneficiaries  of  the 
trust.  Young  v.  Mercantile  Trust  Co..  140 
F.  61. 

Establishineut   nn<l   enforcement    of   trusts: 
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and  rights  arising  out  of  contract  but  not  resting  on  privity  of  contract,*"*  constitu- 
tional rights,*^  corporations*^  and  corporate  stock  and  stockholders/^  beneficial  asso- 


County  officers  •who  have  collected  a  special 
tax  levied  for  the  payment  of  county  bonds 
hold  the  proceeds  of  such  tax  as  trustees 
for  the  bondholders,  and  may  be  held  ac- 
countable in  equity.  Tolman  v.  Onslow 
County  Com'rs,  140  F.  89.  Where  taxes  col- 
lected were  impressed  with  a  trust  for  the 
benefit  of  a  railroad  company  in  the  aid  of 
which  county  bonds  had  been  issued.  Board 
of  Com'rs  of  Onslow  County  v.  Tollman  [C. 
C.  A.]  14.5  P.  753.  Regulation  of  use  of  pub- 
lic institution  established  partly  with  charity 
funds.  Board  of  Trustee  of  School  for  In- 
dustrial Education  v.  Hoboken  [N.  J.  Eq.l 
62  A.  1.  Implied  trust  created  by  payments 
by  teacher  to  pension  fund  under  Act  1900, 
which  was  unconstitutional.  Venable  v. 
Shafer,  7  Ohio  C.  C.  (N.  S.)  337.  Where  ex- 
press trust  created  by  will  fails,  a  resulting 
trust,  enforceable  in  equity,  accrues  to  the 
heirs.  Columbian  University  v.  Taylor,  25 
App.  D.  C.  124.  Vv^here  a  grantee  orally  as- 
sumed notes  of  the  grantor  and  then  re- 
pudiated his  obligation  and  claimicd  the  land 
absolutely,  the  holder  of  the  notes  could 
sue  in  equity  to  establish  the  notes  as  a 
valid  claim  against  the  property  conveyed. 
Greenley  v.  Greenley,  100  N.  Y.  S.  114.  A 
verbal  statement  of  one  holding  the  equitable 
title  to  land  to  the  effect  that  he  wants  the 
same  conveyed  to  his  wife  will  not  operate 
to  pass  equitable  title  to  her,  and  where, 
after  the  death  of  the  husband,  his  vendor, 
on  account  of  such  statement,  conveys  the 
land  to  the  widow,  such  deed  does  not 
thereby  vest  the  equitable  title  to  said  land 
in  the  widow,  but  it  will  operate  only  to 
convey  the  legal  title,  to  be  held  by  her  in 
trust  for  the  heirs,  which  a  court  of  equity 
will  enforce  upon  proper  bill  filed  for  that 
purpose.  Gentry  v.  Poteet  [W.  Va.]  53  S.  E. 
787.  One  taking  a  deed  for  land  knowing 
that  another  has  a  valid  equitable  title  to 
the  same  land  from  the  same  vendor  is  held 
in  equity  as  holding  the  legal  title  in  trust 
for  the  benefit  of  the  first  purchaser,  and 
equity  will  compel  him  to  pass  the  legal  title 
to  such  first  purchaser.  Reel  v.  Reel  [W. 
Va.]  52  S.  E.  1023.  Confidential  agent  who 
invested  money  of  decedent  for  him  held 
a  trustee  of  such  funds  and  investments 
for  the  benefit  of  the  legatees  of  the  de- 
cedent so  as  to  give  equity  jurisdiction  of 
a  suit  by  the  legatees  to  recover  tbe  funds 
and  property  belonging  to  such  estate  as 
against  the  executors  and  legatees  of  the 
agent.     Darlington   v.   Turner,    202   U.    S.    195, 

BO    Law.    Ed.    .     Equity   will    follow    trust 

funds,  as  where  funds  realized  from  school 
district  bonds,  whicli  were  void  under  Const. 
§  157,  were  invested  in  school  property,  it 
was  held  that  the  funds  might  be  followed 
into  the  property  and  the  bondholders  be 
thus  given  relief.  Board  of  Trustees  v. 
Postel  [Ky.]  88  S.  W.  1065.  But  trust  funds 
cannot  be  followed  unless  they  can  be  identi- 
fied, and  hence  the  United  States  could  not 
Bue  in  equity  to  recover  for  the  cutting  and 
conversion  of  timber  on  public  lands  wliere 
the  allegations  of  the  bill  failed  to  identify 
the  specific  property  sought  to  be  subjected 
as  the  proceeds  of  the  timber  cut  and  con- 
verted.    United    States    v.    Bitter    Root    De- 


velopment Co.,  200  U.  S.  451,  50  Law.  Ed. . 

At  common  law  a  voluntary  assignment  by 
a  debtor  of  his  property  for  the  benefit  of 
creditors  when  accepted  by  the  assignee 
establishes  a  trust,  the  enforcement  of  which 
may  be  compelled  in  equity  by  a  creditor  or 
tlie  assignor,  either  of  whom  also  may  de- 
mand and  is  entitled  to  an  accounting  by  the 
assignee  of  his  administration  of  the  as- 
sets. Andrews  v.  Tuttle-Smith  Co.,  191  Mass. 
461,  78  N.  B.  99.  Under  Rev.  Laws  c.  173, 
§  4,  an  assignee  of  the  creditors  may  sue  in 
his  own  name.  Id.  The  right  to  equitable 
relief  in  such  case  does  not  depend  upon  the 
misconduct  of  the  assignee  of  the  debtor, 
since  both  tlie  debtor  and  the  creditors  are 
entitled   to   an   account.     Id. 

39.  Construction  of  antenuptial  contract 
in  order  to  determine  the  wife's  future  rights 
thereunder.  Dulaney's  Adm'r  v.  Dulaney 
[Va.]  54  S.  E.  40.  Rescission.  Bruner  v. 
Miller  [W.  Va.]  52  S.  E.  995.  As  to  specific 
performance  and  cancellation  of  contracts, 
see   ante    this   section   and   subdivision. 

Statute  of  frauds:  Equity  protects  a  parol 
gift  of  land  equa-lly  with  a  parol  agreement 
to  sell  it,  if  accompanied  by  possession  and 
the  donee,  induced  by  the  promise  to  give 
it,  has  made  valuable  improvements  on  the 
property,  and  this  applies  to  the  gift  of  a 
life  estate  as  ■well  as  the  fee.  Merriman  v. 
Merriman    [Neb.]    106  N.  W.   174. 

40.  Suit  by  holder  of  school  district  bond 
to  enforce  his  rights  after  division  of  the 
district  under  Code  1873,  §  1715.  Gamble  v. 
Rural  Independent  School  Dist.  of  Allison 
[C.  C.  A.]  146  F.  113.  Suit  to  reach  an  as- 
signee of  a  contract  between  •whom  and  com- 
plainant there  is  no  privity  of  contract,  tlie 
assignor  being  insolvent.  Quigley  v.  Spencer 
Stone   Co.    [C.   C.   A.]    143   F.    86. 

41.  Preventing  tlie  taking  of-private  prop- 
erty for  public  use  "witliout  compensation. 
Clayton  v.  Gilmer  County  Court,  58  W.  Va. 
253,  52  S.  E.  103;  Town  of  New  Decatur  v. 
Scharfenberg   [Ala.]    41   So.   1025. 

42.  The  control  of  corporations  Is  within 
the  general  jurisdiction  of  equity.  Cook  v. 
Carpenter,  212  Pa.  165,  61  A.  799.  For  a  more 
exhaustive  and  specific  discussion  of  tlie 
power  of  equity  over  corporations,  see  Cor- 
porations,  7   C.  L.   862. 

Assets:  Collection  and  distribution  of  as- 
sets. Cook  V.  Carpenter,  212  Pa.  165,  61  A. 
799.  The  jurisdiction  of  a  court  of  equity 
of  a  suit  by  the  assignee  for  creditors  of  a 
corporation  to  enforce  stock  suljscriptions 
is  not  ousted  by  the  fact  that  the  bill  al- 
leges that  the  assets  are  insufficient  to 
cover  the  liabilities,  and  thus  shows  that  no 
accounting  is  necessary,  the  necessity  for 
an  accounting  not  being  the  exclusive  test 
of   equity  jurisdiction   in   such   cases.     Id. 

Dissolution:  Equity  has  jurisdiction  of 
voluntary  dissolution  proceedings.  Raivey  v. 
Freeport  Smokeless  Coal  &  Coking  Co.,  58 
W.   Va.   424,   52    S.   B.    528. 

EZlcctions:  Equity  will  not  take  jurisdic- 
tion of  a  corporate  election  contest  except 
where  such  contest  Is  incidentally  involved 
in  a  suit  of  which  there  are  other  grounds 
for  jurisdiction.  Hayes  v.  Burns,  25  App.  D. 
C.   24  2.     The  relief  sought  must  depend   up- 
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on  the  validity  or  Invalidity  of  the  election. 
Crow  V.  Florence  Ice  &  Coal  Co.,  143  Ala. 
541,  39  So.  401.  Right  to  have  fictitious  stock 
cancelled  held  not  necessarily  to  involve 
validity  of  a  corporate  election.  Id.  Equity 
will  not  decide  wliich  of  two  sets  of  trustees 
of  a  church  were  elected,  quo  warranto  being 
the  proper  remedy.  Barna  v.  Kirczow  [N. 
J.    Eq.]    63   A.    611. 

43.  Where  complainant  sold  his  stock,  re- 
serving certain  interest  and  the  right  to 
dividends,  and  the  purcliaser  sold  the  stock, 
on  terms  contrary  to  the  original  agreement 
of  sale,  to  the  president  o'f  the  corporation 
who  denied  complainant's  rights,  and  the  cor- 
poration disposed  of  all  its  assets,  the  com- 
plainant, charging  fraud  and  asking  for 
rescission  and  accounting,  was  entitled  to  re- 
lief. Phillips  v.  Jacobs  [Mich.]  13  Det.  Leg. 
N.    542,    lOS   N.   W.   899. 

Transfer  o£  stock:  Bill  to  compel  corpora- 
tion to  issue  new  certificate  to  transferee 
of  stock.  Westminster  Nat.  Bank  v.  New 
England  Electrical  V\^orks,  73  N.  H.  465,  62 
A.  971.  Bill  by  pledgor  of  stock  to  compel 
retransfer.  Eichbaum  v.  Sample,  213  Pa.  216, 
62  A.  S37. 

Divi(Ieu(1.s:  Bill  to  compel  declaration  of 
dividends  and  to  prevent  discrimination  be- 
tween stockholders  of  the  same  class.  Craf- 
ty v.  Peoria  Law  Library  Ass'n,  219  111.  516, 
76    N.     E.     707. 

Minority  stockholders:  Suit  to  recover 
property  of  corporation  fraudulently  dis- 
posed of  by  majority  stockholders.  Jones 
V.  Missouri-Edison  Elec.  Co.  [C.  C.  A.]  144 
F.  765.  Equity  cannot  be  invoked  to  aid 
the  minority  of  the  members  of  a  religious 
corporation  in  obtaining  control  of  a  cliurch 
to  the  exclusion  of  the  majority.  Duessel  v. 
Proch,   78   Conn.   343,    62   A.    152. 

Cancellation  of  fictitious  stock.  Crow  v. 
Florence  Ice  &  Coal  Co.,  143  Ala.  541,  39 
So.    401. 

Stock  subscriptions  may  be  enforced  by  a 
suit  In  equity  by  creditors.  Cook  v.  Car- 
penter, 212  Pa.  165,  61  A.  799;  Dickinson  v. 
Traphagan  [Ala.]  41  So.  272;  Montgomery 
Iron  T^'orks  v.  Roman  [Ala.]  41  So.  811; 
Lewisohn  v.  Stoddard,  78  Conn.  575,  63  A. 
621;  Meyer  v.  Ruby-Trust  Min.  &  Mill.  Co., 
192  Mo.  App.  162,  90  S.  W.  821.  But  see 
Miller  v.  Willett  [N.  J.  Eq.]  62  A.  178.  In 
this  connection  the  article  on  corporations, 
7  C.  L.  862,  sliould  be  consulted.  Cancella- 
tion of  stock  subscriptions  induced  by  fraud- 
ulent representations.  Hamilton  v.  Ameri- 
can Hulled  Bean  Co.  [Mich.]  12  Det.  Leg.  N. 
1005,    106   N.  W.   731. 

44.  Reinstatement  of  member  of  volun- 
tary association  wrongfully  expelled.  Mesis- 
co  V.  Giuliano,  190  Mass.  352,   76  N.  E.  907. 

43.  Suit  to  recover  property  fraudulently 
obtained  from  decedent  during  his  lifetime. 
Marsh  v.  Marsh,  78  Vt.  399,  63  A.  159.  Any 
person  entitled  to  share  in  the  distribu- 
tion of  an  estate  has  the  right  to  have  the 
estate  administered  in  a  court  of  equity  with- 
out assigning  any  special  equity  for  trans- 
ferring the  estate  to  such  court.  Bresler  v. 
Bloom  [Ala.]  41  So.  1010.  Under  Shannon's 
Code  §§  4000-4003,  6071,  6112,  the  court  of 
chancery    has    concurrent    jurisdiction    witli 


the  circuit  and  county  courts  with  regard 
to  the  sale  of  land  to  pay  debts  of  decedents. 
Bashaw  v.  Temple,  115  Tenn.  596,  91  S.  W. 
202.  The  jurisdiction  of  the  court  of  chancery 
in  such  case  under  Shannon's  Code.  §§  4000- 
4003,  may  attach  though  the  property  is  of 
less  value  than  $1,000.  Id.  Equity  jurisdic- 
tion of  the  distribution  of  estate  according 
to  the  terms  of  the  will  is  concurrent  with 
that  of  the  orphan's  court,  and  will  not 
be  exercised  except  upon  equitable  grounds. 
Wyckoff  V.  O'Neill  [N.  J.  Eq.]  63  A.  982. 
The  fact  that  the  will  devises  and  be- 
queaths the  property  to  the  defendant  dur- 
ing his  life  presents  no  obstacle  to  the  as- 
sumption by  a  court  of  equity  of  the  admin- 
istration of  the  estate;  especially  is  this 
so  when  the  bill  is  filed  by  the  remaindermen, 
and  it  is  averred  in  the  bill  that  the  de- 
fendant has  invested  a  part  of  the  property 
bequeathed  by  the  will  in  other  property  and 
has  taken  the  title  in  his  own  name  abso- 
lutely, and  in  disregard  of  complainant's 
reversionary  rights,  thus  making  it  easy  and 
possible  for  defendant  to  dispose  of  the 
property  to  innocent  third  parties,  and  final- 
ly deprive  the  complainant  of  her  rights 
under  the  will.  Bresler  v.  Bloom  [Ala.]  41 
So.  1010.  Equity  does  not  acquire  jurisdic- 
tion of  an  action  for  a  tort  merely  because 
one  of  the  defendants  is  the  administrator  of 
one  of  the  tort  feasors,  where  no  discovery 
of  assets  is  sought  and  the  bill  shows  that 
the  decedent's  estate  is  solvent.  United 
States  V.  Bitter  Root  Development  Co.,  200 
U.    S.    451,    50    Law.    Ed. . 

46.  In  Alabama  equitable  relief  from  a 
wrongful  execution  is  granted  upon  a  peti- 
tion for  supersedeas  of  the  execution,  such 
petition  being  a  substitute  for  a  bill  in 
equity.  Jesse  French  Piano  &  Organ  Co.  v. 
Bradley,   143   Ala.   530,   39   So.   47. 

47.  T\'hile  estoppel  in  pais  may  be  set  up 
as  a  defense  at  law,  such  an  estoppel,  being 
a  creation  of  equity,  will  generally  be  ad- 
ministered by  equity  alone.  South  Penn  Oil 
Co.  V.  Calf  Creek  Oil  &  Gas  Co.,  140  F.  507. 
This  is  peculiarly  so  where  the  circumstances 
out  of  which  the  estoppel  is  claimed  are 
complicated  and  involved  in  transactions  be- 
tween different  parties.  Id.  The  Federal  courts 
will  follow  the  decisions  of  the  state  courts 
as  to  whether  estoppel  in  pais  is  a  subject 
of  equitable  cognizance.  Id.  "The  supreme 
court  of  appeals  of  West  Virginia,  in  Hanly 
V.  W^atterson,  39  W.  Va.  214,  19  S.  E.  536, 
and  in  Norfolk  &  W.  R.  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  755,  has  distinctly  held  that 
estoppel  by  conduct  of  party,  commonly  call- 
ed 'estoppel  in  pais,'  is  an  equitable  defense." 
Id.  See,  also,  Bias  v.  Vickers,  27  W.  Va, 
456. 

48.  Where  the  covenant  is  pecuniary  and 
there  Is  default  and  consequent  forfeiture, 
equity  will  relieve  independently  of  the  cir- 
cumstances of  fraud,  accident,  mistake,  and 
surprise.  Wheeling,  etc.,  R.  Co.  v.  Triadel- 
phia,  58  W.  Va.  487,  52  S.  E.  499.  A  party 
asking  relief  from  a  default  in  not  paying 
money  according  to  his  contract  must  pay 
into  court  the  amount  equitably  due.  People 
V.  Freeman,  110  App.  Div.  605,  97  N.  Y.  S. 
343.     Equity     will     also     relieve     from     for- 
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feitures  for  nonperformance  of  covenants 
other  than  those  for  the  payment  of  money 
arising  out  of  accident,  mistake,  or  sur- 
prise, and  in  the  absence  of  willful  and  de- 
liberate refusal  to  perform  when  no  pecun- 
iary injury  has  resulted  to  the  covenantee, 
and  the  wrong  done  is  easily  remediable, 
but  such  power  of  relief  is  discretionary  and 
will  not  be  exercised  unless  the  delinquent 
covenantor  is  able  and  willing  to  immediate- 
ly perform  tlie  covenant.  Wheeling,  etc.,  R. 
Co.  V.  Triadelphia,  58  W.  Va.  487,  52  S.  E. 
499.  The  discretion  of  the  court  in  such 
case  is  a  sound  legal  discretion,  subject  to 
review,  and  tlie  appellate  court  will  reverse 
the  action  of  the  trial  court  when,  in  its 
opinion,  relief  has  been  improperly  denied. 
Id.  Relief  granted  from  forfeiture  under 
deed  granting  right  of  way  to  a  railroad 
company  for  breach  of  a  covenant  to  dou- 
ble track  across  grantor's  land  and  to  estab- 
lish passenger  depot,  it  appearing  that  the 
road  was  intended  only  as  a  freight  road  and 
that  the  grantor,  therefore,  could  derive  no 
benefit  from  the  performance  of  the  cove- 
nants. Baltimore  &  N.  Y.  R.  Co.  v.  Bouvier 
[N.  J.  Eq.]  62  A.  868.  Defending  an  action 
at  law  by  the  grantor  and  attempting  to 
avoid  the  forfeiture  did  not  deprive  the  com- 
pany of  its  right  to  invoke  the  aid  of  equity 
for  relief  from  the  forfeiture,  the  questions 
raised  in  the  action  at  law  being  real  and 
not  merely  colorable.  Id.  The  jurisdiction 
of  equity  to  relieve  from  forfeitures  depends 
upon  the  intrinsic  nature  of  a  forfeiture  and 
not  upon  other  general  heads  of  equity  juris- 
piudence,  such  as  fraud,  accident,  etc.  Id. 
A  judgment  in  ejectment  in  favor  of  the 
grantor  in  a  deed  granting  a  right  of  way 
to  a  railroad  company,  awarding  the  posses- 
sion of  the  land  to  the  grantor  on  account 
of  breach  of  a  condition  subsequent  by  the 
railroad  company  was  not  a  bar  to  the  right 
of  the  railroad  company  to  equitable  relief 
from  the  forfeiture.     Id. 

Note:  "  'A  court  of  equity  has  power  to  re- 
lieve a  party  against  forfeiture  or  penalty 
incurred  by  the  breach  of  a  condition  sub- 
sequent, when  no  willful  neglect  on  his  part 
Is  shown,  upon  the  principle  that  a  party 
having  a  legal  right  shall  not  be  permitted 
to  avail  himself  of  it  for  the  purpose  of 
injustice  and  oppression.'  Noyes  v.  Ander- 
son, 124  N.  Y.  175,  26  N.  E.  316,  21  Am.  St. 
Rep.  657.  The  forfeiture  in  this  case  was  for 
failure  to  pay  an  assessment  for  a  sewer. 
'When  a  mortgagor,  without  his  fault  or  neg- 
lect, is  prevented  by  accident  from  paying 
an  installment  on  the  day  named  in  a  de- 
cree of  foreclosure,  on  a  bill  brought  to  re- 
deem, equity  will  grant  relief;  and  he  will 
be  reinstated,  but  on  terms  that  he  satisfy 
the  equitable  rights  of  the  other  party.' 
Kopper  v.  Dyer,  59  Vt.  477,  9  A.  4,  59  Am. 
Rep.  742.  'Equity  will  relieve  against  a  for- 
feiture incurred  by  the  breach  of  a  covenant 
to  insure  in  a  lease  of  real  estate,  caused 
by  accident  or  mistake,  if  no  actual  damage 
lias  been  sustained  by  the  lessor.'  Mactier  v. 
Osborn,  146  Mass.  399,  15  N.  E.  641,  4  Am.  St. 
Rep.  323.  'A  court  of  equity  may  grant  re- 
lief   from    the    forfeifure    of    an    estate    con- 


ditioned for  the  maintenance  and  support  of 
the  grantee,  where  the  forfeiture  was  ac- 
cidental and  unintentional,  and  not  attended 
with  irreparable  injury.  But  it  rests  in  the 
sound  discretion  of  the  court  when  relief 
shall  be  granted  in  this  class  of  cases.'  Hen- 
ry V.  Tupper,  29  Vt.  358.  This  is  a  leading 
case,  and  the  opinion  was  written  by  Chief 
Justice  Redfleld,  wlio,  in  the  course  of  his 
opinion,  said:  'That  relief  might  be  grant- 
ed in  equity,  even  where  the  condition  was 
for  the  performance  of  collateral  acts  seems 
to  be  admitted  in  most  of  the  cases  upon 
this  subject.  Webber  v.  Smith,  2  Vernon, 
103;  Hack  v.  Leonard,  9  Mod.  90;  Cox  v. 
Higford,  2  Vernon,  664;  Saunders  v.  Pope, 
12  Vesey  282.  Tliese  are  cases  of  nonrepair 
of  premises  leased;  and  the  chancellor,  Lord 
Erskine,  says  in  the  last  case:  "I  cannot 
£igree  it  is  necessary  the  nonperformance 
of  the  covenant  should  have  arisen  from 
mere  accident  or  ignorance."  The  cases  are 
abundant  where  relief  has  been  granted 
against  forfeiture  of  title  by  nonperform- 
ance of  other  collateral  acts  as  for  not  re- 
newing a  lease  (Rowstone  v.  Bentle^.-,  4  Br. 
C.  C.  415),  or  for  cutting  down  timber  when 
covenanted  against  on  pain  of  forfeiture 
(Northcote  v.  Duke,  Ambler,  511;  Thomas  v. 
Porter,  1  Ch.  Cas.  95).  But  it  has  been  held 
relief  will  not  be  granted  where  the  for- 
feiture arises  from  an  act  incapable  of  com- 
pensation although  of  no  essential  damage 
to  the  other  party,  as  the  breach  of  a  con- 
dition not  to  assign.  Wafes  v.  Mocato,  9 
Mod.  112.  The  same  rule  obtains  where  the 
forfeiture  arises  from  an  omission  to  secure. 
Rolfe  v.  Harris,  2  Price,  206.  *  *  *  It 
seems,  however,  to  be  pretty  well  establish- 
ed in  England  that  relief  for  nonrepair  of 
premises  will  not  be  granted  as  matter  of 
course,  and  especially  where  there  was  a 
willful  default  (Bracebridge  v.  Buckley,  2 
Price,  200;  Hill  v.  Barclay,  16  Vesey,  403,  and 
18  Vesey,  56);  but  where  the  failure  is  from 
"accident,  fraud,  surprise,  or  ignorance  not 
willful,"  relief  will  be  granted  (2  Lead.  C. 
in  Equity,  464,  465;  Eaton  v.  Lyon,  3  Vesey, 
693) — the  result  of  all  which  seems  to  be 
that  there  is  no  well-settled  rule  upon  the 
subject,  or  none  which  is  not  liable  to  con- 
siderable variation,  and  to  be  affected  by 
the  circumstances  of  the  particular  case. 
•  •  •  But  we  must  all  feel  that  cases  of 
the  chai'acter  before  the  court  should  be 
received  with  something  more  of  distrust. 
and  relief  afforded  with  more  reserve  and 
circumspection,  than  in  ordinary  cases  of 
collateral  duties.  And  although  we  are  not 
prepared  to  say  that  it  must  appear  that, 
in  all  cases,  the  failure  arises  from  sur- 
prise, accident,  or  mistake,  we  certainly 
should  not  grant  relief  when  the  omission 
was  willful  and  wanton,  or  attended  witli 
suffering  or  serious  inconvenience  to  the 
grantee,  or  there  was  any  good  ground  to 
apprehend  a  recurrence  of  the  failure  to 
perform,  as  was  held  in  Dunklee  v.  Adams,  20 
Vt.  421,  50  Am.  Dec.  44.'  " — From  Wheeling 
&  E.  G.  R.  Co.  V.  Triadelphia,  58  W.  Va. 
487,   52   S.    E.   499. 

Under  municipal  ordinances:     A  forfeiture 


7  Cur.  Law. 


EQUITY  §  2C. 


13-13 


Iiowever,  with  that  of  law/"  and  as  in  o-ther  cases  of  concurrent  jurisdiction,  such  as 


provided  for  in  a  ci^y  ordinance  granting 
a  street  railroad  company  the  riglit  to  con- 
struct and  maintain  its  road  in  tlie  city 
streets  is  not  witliin  the  rule  that  equitj' 
will  not  relieve  against  a  statutory  forfeit- 
ure, the  ordinance  not  being  a  statute  but 
in  the  nature  of  a  contract.  Wlieeling,  etc., 
R.  Co.  V.  Triadelphia,  58  W.  Va.  487,  52  S. 
E.  499.  In  the  exercise  of  the  power  of  for- 
feiture under  an  ordinance  of  a  municipal 
corporation  prescribing  notice  and  specifi- 
cation of  cause  as  a  necessary  preliminary 
step,  the  offlceVs  of  such  corporation 
must  deal  fairly,  openly,  and  frankly  with 
the  party  whose  rights  they  attempt  to  take 
away,  and  abstain  from  such  conduct  as  will 
work  a  surprise  upon  him.  This  conduct 
is  governed  by  sustantially  the  same  rules 
and  principles  as  apply  to  proceedings  by 
private  persons  under  similar  circumstances 
In  order  to  be  inequitable  and  oppressive, 
their  conduct  need  not  be  actually  fraudu- 
lent. If  in  equity  and  conscience  it  is  op- 
pressive or  lacking  in  fairness,  equity  will 
relieve,  however  honest  and  sincere  the  par- 
ties attempting  to  forfeit  may  have  been. 
Id.  A  declaration  of  forfeiture  of  a  street 
railway  privilege  in  a  street  by  the  council 
of  a  town,  effected  by  repeal  of  the  ordi- 
nance by  which  the  privilege  was  granted, 
pursuant  to  a  reservation  of  power  so  to  do, 
for  cause  and  after  notice,  has  not  the 
force  and  effect  of  a  judicial  determination 
of  the  existence  of  cause  for  forfeiture  and 
does  not  preclude  a  resort  to  the  courts  by 
the  railway  company  for  vindication  of  its 
rights.  After  such  repeal,  pursuant  to  no- 
tice, the  railway  company  may,  by  injunc- 
tion, prevent  the  town  autliorities  from  re- 
moving or  disturbing  its  track,  if  no  cause 
of  forfeiture  existed,  or  the  circumstances 
shown  are  such  as  to  call  for  the  exercise  of 
equity  jurisdiction  to  relieve  from  forfeiture. 
In  so  far  as  the  decision  in  Town  of  Davis 
V.  Davis,  40  W.  Va.  464,  21  S.  E.  906,  imports 
the  contrary  of  the  foregoing  proposition, 
it  is  re-examined  and  disapproved.     Id. 

49.  Suit  by  judgment  creditor  to  set  aside 
fraudulent  conveyance  by  debtor.  McDevitt 
v.   Connell    [N.   J.   Eq.]    63   A.    504. 

50.  Relief  against  establishment  of  road 
without  proper  notice.  Williams  v.  Routt 
County  [Colo.]  84  P.  1109.  Injunction 
against  taking  or  injuring  private  property 
in  connection  with  improvement  of  high- 
ways without  first  making  compensation. 
Town  of  New  Decatur  v.  Scharfenberg  [Ala.] 
41  So.  1025.  Injunction  against  obstruction 
of  alley.  Andreas  v.  Steigerwalt,  29  Pa.  Su- 
per. Ct.  1.  Injunction  against  obstruction 
of  streets.  Weiss  v.  Taylor  [Ala.]  39  So.  519; 
Dickinson  v.  Arkansas  City  Imp.  Co.  [Ark.] 
92  S.  W.  21.  Injunction  against  unauthoriz- 
ed appropriation  of  streets  by  railroad  com- 
pany. Chicago,  etc.,  R.  Co.  v.  People,  120  111. 
App.    306. 

51.  Vacation  and  opening  fraudulent 
judgments.  Kerans  v.  Kerans  [N.  J.  Eq.]  62 
A.  305.  Whether  this  should  be  done  by 
petition  or  by  bill  of  review,  or  by  independ- 
ent bill  to  vacate.  See  post  §  15,  Bill  of  Re- 
view, and  see  Judgments,  6  C.  L.  214.  Equity 
will  not  interfere  with  a  judgment  at  law 
on  account  of  fraud  unless  the  fraud  relates 


to  something  extrinsic  and  collateral  to  the 
matter  which  has  been  tried.  It  will  not  in- 
terfere on  account  of  fraudulent  testimony 
(Hoskins  v.  Nichols,  48  Misc.  465,  96  N.  Y.  S. 
926),  nor  where  the  complainant  has  failed 
to  avail  himself  of  his  remedy  by  way  of 
defense  to  the  action  at  law  or  by  appeal 
Or  motion  therein  (Id.).  Wliere  a  condi- 
tional purchaser  of  personalty  recovered  a 
judgment  against  a  railroad  company  for 
its  loss,  equity  had  jurisdiction,  at  the  in- 
stance of  the  seller  who  had  reserved  the 
legal  title  until  payment,  to  prevent  the  mis- 
application of  the  fund  and  to  enjoin  its 
payment  to  the  purchaser.  Murphy  &  Co. 
V.  American  Soda  Fountain  Co.,  86  Miss.  791, 
39    So.    100. 

Xote:  "As  fast  as  the  pow^er  of  the  courts 
of  common  law  has  been  extended,  so  as  to 
permit  those  courts  to  set  aside  judgments 
and  grant  new  trials  on  the  ground  of  fraud, 
mistake,  or  newly  discovered  evidence,  the 
exercise  of  jurisdiction  by  tliis  court  has 
been  renounced  and  curtailed.  Hayes  v.  IT. 
S.  Phon.  Co.,  65  N.  J.  Eq.  5,  55  A.  84;  Wol- 
cott  v.  Jackson,  52  N.  J.  Eq.  387,  28  A.  1045; 
Hannon  v.  Maxwell,  31  N.  J.  Eq.  318." — From 
Kerans   v.   Kerans    [N.   J.   Eq.]    62   A.    305. 

5^.  E^lforcement  of  judgment  lien  unen- 
forceable at  law  because  of  insolvency  and 
death  of  debtor.  Evans  v.  Silvey  &  Co.  [Ala.] 
42  So.  62.  The  bankruptcy  act  did  not  de- 
prive a  court  of  equity  of  jurisdiction  to  de- 
clare an  equitable  lien  upon  the  bankrupt's 
realty,  and  a  lien  so  declared  will  be  recog- 
nized by  a  court  of  bankruptcj^  Crosby 
V.  Ridout,  27  App.  D.  C.  481.  An  agreement 
by  an  adjoining  owner  to  pay  part  of  cost 
of  party  wall  created  an  equitable  lien  upon 
the  lot  on  which  wall  was  built,  and  such 
lien  was  enforceable  in  equity.  Rugg  v. 
Lemly  [Ark. J  93  S.  W.  570.  Where  an  at- 
tachment lien  on  an  insurance  policy  can- 
not be  enforced  without  a  surrender  of  the 
policy,  a  suit  may  be  maintained  to  compel 
-such  surrender.  Marks  v.  Equitable  Life  As- 
sur.  Soc,  109  App.  Div.  675,  96  N.  Y.  S.  551. 
IMll  held  defective  in  that  it  did  not  allege 
or  show  that  the  lien  could  not  be  enforced 
witliout  a  surrender  of  the  policy.  Id.  It 
could  not  be  inferred  from  the  use  of  the 
words  "surrender  value"  that  it  would  be 
necessary  to  physically  surrender  the  policy 
in  order  to  enforce  the  lien.  Id.  The  bill 
was  also  defective  in  that  it  did  not  allege 
any  request. for  the  surrender  of  the  policy 
or  that  defendant  had  refused  to  surrender 
it  or  to  recognize  complainant's  claim.  Id. 
An  assignment  subsequent  to  the  levy  of 
the  attachment  was  not  ground  for  equi- 
table relief,  since  the  lien  of  the  attach- 
ment was  superior  to  the  claim  of  the  as- 
signee and  could  be  enforced  in  an  appro-, 
priate   action   in   aid   of   the   attachment.     Id. 

53.  "It  is  a  very  ancient  head  of  equity 
jurisdiction  to  entertain  suits  upon  sealed 
instruments  which  have  been  lost  or  destroy- 
ed, or  which  have  come  into  the  possession 
of  the  defendant,  who  retains  the  same. 
1  Fonblanque's  Equity,  [4  Am.  Ed.]  p.  32,  c. 
1,  §  3;  Smith's  Manual  of  Equity  [1st 
Am.  Ed.;  9th  London  Ed.]  p.  39  et 
soq.;  Daniell's  Chan.  Pr.  &  PI.  [6th 
Am.    Ed.]    p.    545    (552);    Story's    Eq.    JTjris. 
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cases  involnng  an  accounting,®*  ihe  exercise  of  equity  Jurisdiction  will  depend 


13th  Ed.]  p.  8  et  seq.;  Pomeroy's  Eq.  Juris. 
[3d  Ed.]  p.  77,  §  71;  Reeves  v.  Morgan,  48 
N.  J.  Eq.  428,  21  A.  1040."  Hoagland  v.  Su- 
preme Council,  Royal  Arcanum  [N.  J.  Eq.] 
61  A.   982. 

54.  Injunction  against  continuing  Inul- 
sance.  Nixon  v.  Boling  [Ala.]  40  So.  210.  In- 
junction against  obstruction  of  alley,  to  use 
of  ■which  complainant  "was  entitled  under 
deed  from  defendant.  Andreas  v.  Steiger- 
walt,  29  Pa.  Super.  Ct.  1.  Obstruction  of 
streets  enjoined.  Dickinson  v.  Arkansas 
City  Imp.  Co.  [Ark.]  92  S.  W.  21;  Weiss  v. 
Taylor  [Ala.]  39  So.  519.  Equity  has  ju- 
risdiction at  the  Instance  of  the  state's  at- 
torney to  enjoin  a  railroad  company  from 
unauthorized  appropriation  of  streets  and 
highways.  Chicago,  etc.,  R.  Co.  v.  People, 
120  111.  App.  306.  Injunction  by  Federal  gov- 
ernment against  the  operation  of  fish  fac- 
tories that  constituted  a  nuisance  to  a 
government  hospital  and  quarantine  station. 
United   States  v.   Luce,   141   F.   385. 

55.  Injunction  against  taxes  fraudulently 
assessed.  National  Tube  Co.  v.  Shearer 
[Del.]  62  F.  1093.  Illegality  of  a  tax  is  not 
alone  ground  for  equity  jurisdiction,  and 
consequently  a  Federal  court  cannot  enjoin 
a  state  tax  on  the  sole  ground  of  illegality, 
tliough  there  is  a  state  statute  making  il- 
legality ground  of  equitable  relief  in  the 
state  courts.  Illinois  Life  Ins.  Co.  v.  New- 
man, 141  F.  449.  See  ante  §  2  A,  Effect 
of  code  and  statutory  provisions. 

56-  Injunction  against  fraudulent  sewer 
assessment.     Hudlemyer  v.  Dickinson  [Mich.] 

12  Det.  Leg.  N.   1000,   106  N.  W.  885. 

57.  Bill  to  restrain  illegal  expenditures 
of  public  moneys.     Bates  v.  Hastings  [Mich.] 

13  Det.  Leg.  N.  626,  108  N.  W.  1005. 
Trespass:     Injunction    against    continuous 

trespass.  Sadlier  v.  New  York  [N.  Y.]  78  N. 
E.  272;  Coleman  v.  Elliott  [Ala.]  40  So.  666. 
Prevention  of  irreparable  injury  by  enjoin- 
ing trespass.  Brassington  v.  Waldron 
[Mich.]  12  Det.  Leg.  N.  1011,  107  N.  W.  100. 
Mere  threats  of  trespass  w^ill  not  sustain 
an  injunction.  Carswell  v.  Swindell,  102  Md. 
636,    62    A.    956. 

58.  Equity  may  grant  relief  from  usuri- 
ous contracts,  no  matter  what  their  form. 
Horner  v.  Nitsch  [Md.]  63  A.  1052.  Such 
relief  will  be  extended,  sometimes,  to  persons 
injured  by  the  usurious  contract,  though  not 
a  party  thereto.  Id.  The  maker  or  indorser 
of  a  usurious  note  is  not  precluded  from 
equitable  relief  under  the  doctrine  of  in  pari 
delicto.     Id. 

59.  Lyons  v.  Importers'  &  Traders'  Nat. 
Bank,  214  Pa.  428,  63  A.  827.  Where  the 
vexatious  litigation  includes  a  suit  in  a  Fed- 
eral court,  such  suit  will  not  be  enjoined, 
but  a  bill  of  peace  will  be  sustained.  Id. 
See   post,   §    16. 

60.  Aside  from  statutory  enactments, 
equity  has  no  inherent  jurisdiction  of  a  will 
contest.  It  therefore  follows  that  any  ju- 
risdiction which  it  may  have  is  by  authority 
of  the  statute  and  must  be  construed  in  ac- 
cordance with  the  terms  therein  employed. 
O'Brien  v.  Bonfield,  220  111.  219.  77  N.  E.  167. 
Kurd's  Rev.  St.  1903,  c.  148,  §  7,  is  the  only 
enactment  conferring  such  jurisdiction.  Un- 
der tliis  section  and  sections  13,  14,  18,  equity 


Is  not  deprived  of  Jurisdiction  merely  be- 
cause the  bill  is  not  filed  within  a  year  aft- 
er the  order  of  the  county  court  admitting 
the  will  to  probate,  where  the  order  of  the 
county  court  is  appealed  from  to  the  cir- 
cuit court.  In  such  case  the  limitation  of 
one  year  specified  in  section  7  begins  to  run 
from  the  time  of  the  filing  in  the  county 
court  of  the  certified  order  of  the  circuit 
court  admitting  the  will  to  probate.  Id.  The 
equitable  power  to  set  aside  the  probate 
of  a  will  will  not  be  exercised  unless  there 
is  some  substantial  equitable  ground  for 
such  relief,  such  as  fraud,  accident,  or  mis- 
take, which  renders  it  against  conscience  to 
execute  the  decree  allowing  the  probate. 
Knight  V.  Hollings,  73  N.  H.  495,  63  A.  38. 
Suit  may  be  maintained  to  set  aside  will  be- 
fore probate.  Irving  v.  Bruen,  110  App.  Div. 
558,  97  N.  Y.  S.  180.  The  chancery  court  is 
clothed  with  the  fullest  jurisdiction  to  de- 
termine all  matters  relating  to  the  adminis- 
tration of  estates  and  is  always  open  for  a 
hearing  of  a  petition  by  any  one  interested, 
asking  for  the  construction  of  the  last  will 
of  a  decedent.  Owens  v.  Waddell  [Miss.]  39 
So.  459.  A  petition  by  a  legatee  of  a  "com- 
fortable support"  to  construe  the  will  was 
not_ within  Code  1892,  §§  1922,  1961,  prohibit- 
ing suits  against  executors  until  after  the 
expiration  of  a  certain  time  where  it  was 
the  evident  intention  of  the  testator  that  the 
support   should  commence   at   once.     Id. 

61.  Bruner  v.  Miller  [W.  Va.]  52  S.  E.  995. 
Fraudulent  concealment  is  a  ground  of  equity 
jurisdiction  as  well  as  fraudulent  assertion. 
Fred  Macey  Co.  v.  Macey  [Mich.]  12  Det.  Leg. 
N.  948,  106  N.  W.  722.  Injunction  against 
collection  of  taxes  fraudulently  assessed. 
National  Tube  Co.  v.  Shearer  [Del.]  62  A. 
1093.  See  Injunction,  6  C.  L.  6;  Taxes,  6  C. 
L.  1602.  Equity  has  jurisdiction  to  relieve 
a  landowner  from  the  fraud  of  the  drain 
commissioner  in  making  an  assessment. 
Hudlemyer  v.  Dickinson  [Mich.]  12  Det.  Leg. 
N.    1000,   106   N.   W.   885. 

62.  Bruner  v.  Miller  [W.  Va.]  52  S.  E. 
995.  Rescission  of  contract  on  account  of 
mistake.  Bibber  v.  Carville  [Me.]  63  A.  303. 
Mere  ignorance  of  the  law  is  not  ground  for 
equitable  relief  In  the  absence  of  fraud  or 
misplaced  confidence.  Burke  v.  Mackenzie, 
124  Ga.  248,  52  S.  E.  653.  Equity  will  not 
ordinarily  correct  mistakes  of  law,  such  as 
mistake  as  to  effect  of  agreement  as  to 
boundaries.  Kitchen  v.  Chantland  [Iowa] 
105  N.  W.  367.  A  mistake  of  law  as  to  the 
effect  of  an  agreement,  unconnected  with 
any  mistake  of  fact  or  with  any  fraud,  im- 
position, or  undue  influence,  will  not  be  cor- 
rected by  a  court  of  equity.  Steinfeld  v. 
Zeckendorf  [Ariz.]  86  P.  7.  A  mistake  of  law 
is  an  erroneous  conclusion  as  to  the  legal  ef- 
fect of  known  facts.  A  mistake  of  fact  is  a 
mistake  not  caused  by  the  neglect  of  any 
legal  duty  and  which  consists  of  ignorance 
of  some  fact,  past  or  present,  material  to 
the  transaction,  or  belief  in  the  existence  of 
some  such  fact  when  it  does  not  exist.  Id. 
See  note  on  mistake  of  law  as  ground  for 
relief  in  equity,  5  C.  L.  1153. 

63.  Fraud.  '  Fred  Macey  Co.  v.  Macey 
[Mich.]  12  Det.  Leg.  N.  948,  106  N.  W.  722; 
Smith  v.  Krueger  [N.  J.  Eq.]  63  A.  850;  Bush 
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largely  upon  the  adequacy  of  the  remedy  at  law,"'  Equity  has  an  ancillary  juris- 
diction to  enjoin  any  act  which  will  interfere  with  the  full  and  complete  determina- 
tion of  the  cause."®  Equity  will  not  ordinarily  enforce  penalties"^  or  forfeitures/^ 
but  on  the  contrary  will  grant  relief  therefrom/^  but  this  rule  is  not  without  ex- 
[•eptionJ*^  Kor  has  equity  any  general  jurisdiction  to  compel  compensation  for  im- 
provements placed  on  land  by  a  party  evicted  therefrom  by  a  judgment  in  eject- 
ment,'^^ nor  to  destroy  or  establish  personal  status,'^  nor  of  election  contests  for 
nomination/^  nor  to  control  the  exercise  of  legislative  functions,'*  nor  of  political 


V.  Prescott  &  N.  TV.  R.  Co.  [Ark.]  89  S.  W. 
86;  Ritterhoff  v.  Puget  Sound  Nat.  Bank,  37 
Wash.  76,  79  P.  601;  Johnson  v.  Swanke 
[Wis.]  107  N.  W.  481;  Manning  v.  Berdan,  135 
F.  159.  Courts  of  law  have  concurrent  ju- 
risdiction with  courts  of  equity  to  prevent 
the  use  of  an  instrument  obtained  tlirough 
fraud  as  evidence,  thereby  preventing  the 
party  guilty  of  the  fraud  from  obtaining  any 
advantage  from  it.  Fraudulent  execution  of 
lease  may  therefore  be  shown  by  parol  in  ac- 
tion of  unlawful  detainer.  Sass  v.  Thomas 
[Ind.  T.]  89  S.  T\'.  656.  Mistake.  See  Equity, 
5  C.  L.   1144.   1152. 

64.  Fidelity  &  Deposit  Co.  v.  Fidelity 
Trust  Co.,   143  F.   152. 

65.  See  ante,  §  2  B,  Existence  of  Ade- 
quate  Remedy  at  Law. 

66.  Injunction  against  action  at  law. 
See  Code  Pub.  Gen.  Laws,  art.  16,  §  190.  Hor- 
ner V.   Nitsch    [Md.]    63   A.    1052. 

67.  A  bill  seeking  to  subject  the  stock- 
holders of  a  corporation  to  the  payment  of 
the  full  amount  of  their  statutory  liability, 
without  regard  to  the  necessity  of  such  pay- 
ment in  order  to  meet  the  liabilities  M  the 
corporation  and  without  joining  all  the 
stockholders,  is  in  effect  a  bill  to  enforce 
a  penalty.  Miller  v.  Willett  [N.  J.  Eq.]  62 
A.   178. 

68.  Barlow  v.  McDowell,  118  111.  App.  506. 
Equity  will  not  declare  a  forfeiture,  but 
will  leave  the  party  to  his  legal  remedy,  if 
any.  Higinbotham  v.  Frock  [Or.]  83  P.  536. 
A  court  of  equity  will  not  enforce  against 
a  vendee  a  technical  forfeiture  of  an  execu- 
tory contract  for  the  sale  of  land  if  the 
defendant  offers  to  do  equity  in  considera- 
tion of  being  restored  to  his  contractual 
rights.  Teiser  v.  Portsmouth  Sav.  Bank 
[Neb.]  106  N.  W.  784.  Equity  cannot  be  in- 
voked merely  to  enforce  a  forfeiture  or  to 
diA'est  an  estate  for  breach  of  a  condition 
subsequent  as  against  a  vendee  in  possession. 
Thornton  v.  Natchez  [Miss.]  41  So.  498.  A 
suit,  the  primary  and  only  purpose  of  which 
is  to  establish  a  forfeiture  as  matter  of 
record  and  to  cancel  the  thing  forfeited,  in 
this  instance  a  lease,  is  a  suit  to  give  effect 
to,  and  therefore  to  aid  in,  the  enforcement 
of  a  forfeiture,  and  the  equity  which  it 
presents  must  be  strong  enough  to  overcome 
the  general  indisposition  of  courts  of  chan- 
cery towards  granting  such  relief.  Brewster 
V.  Lanyon  Zinc  Co.  [C.  C.  A.]   140  F.  801. 

69.  See   ante  this  section  and  subdivision. 

70.  In  a  case  otherwise  cognizable  in 
equity  there  is  no  insuperable  objection  to 
the  enforcement  of  a  forfeiture  when  such 
enforcement  is  more  consonant  with  the 
principles  of  right,  justice,  and  morality  than 
to  withhold  equitable  relief.  Brewster  v. 
Lanyon  Zinc  Co.  [C.  C.  A.]  140  F.  801. 
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71.  In  no  case  will  such  relief  be  granted 
where  the  evicted  tenant  has  not  acted  in 
good  faith  and  in  reliance  on  his  title,  as 
where  he  is  evicted  because  of  breach  of  a 
condition  in  his  deed  or  where  the  improve- 
ments are  placed  on  the  land  before  he  ac- 
quires his  title.  Van  Tassell  v.  Wakefield, 
122   111.  App.   32. 

Note:  "Some  recognition  of  the  power  of 
a  court  of  equity  to  compel  compensation  for 
lasting  and  valuable  improvements,  inde- 
pendent of  the  occupying  claimants'  statute, 
is  found  in  Bright  v.  Boyd,  1  Story  Rep.  4  78, 
also  Hart's  Heirs  v.  Baylor,  Hard.  606,  and 
Jones  V.  Jones,  4  Gill,  87,  all  of  which  are 
cited  by  our  Supreme  Court  in  Ross  v.  Irv- 
ing. 14  111.  171,  but  the  rule  has  not  been 
applied  very  generally,  which  may  be  ac- 
counted for  by  the  fact  that  most  of  our 
states  have  a  statute  similar  to  ours  permit- 
ting compensation  to  be  made  by  the  law 
court  pronouncing  the  judgment  of  eviction. 
In  the  few  cases  we  have  been  able  to  find 
where  a  court  of  equity  has  assumed  juris- 
diction to  compel  the  successful  plaintiff  in 
ejectment  to  compensate  the  evicted  tenant 
for  the  lasting  and  valuable  improvements 
placed  upon  the  premises  by  him,  it  is  held 
that  it  is  only  in  cases  where  the  evicted 
tenant  acted  in  good  faith  and  in  the  hon- 
est belief  that  his  title  was  valid,  and  where 
he  had  no  notice  of  the  paramount  title  of 
his  successful  adversary,  that  relief  would 
be  granted." — From  Van  Tassell  v.  Wake- 
field, 122  111.  App.   32. 

72.  The  remedy  of  destroying  or  estab- 
lishing personal  status  does  not  belong  to 
the  original  jurisdiction  of  a  court  of  chan- 
cery. Vanderbilt  v.  Mitchell  [N.  J.  Eq.]  63  A. 
1107.  Equity  has  no  jurisdiction  to  cancel 
or  correct  the  record  of  a  child's  birth  at 
the  instance  of  its  reputed  father,  or  to 
enjoin  the  use  of  the  certificate  of  birth  as 
evidence.  Id.  The  nearest  analogy  to  the 
relief  sought  is  jactitation  of  matrimony,  but 
this  relief  belonged  to  the  ecclesiastical 
courts  and  was  never  a  part  of  original 
equity  jurisdiction.  Id.  Quere,  whether 
equity  has  jurisdiction  of  a  bill  by  an  os- 
tensible parent  to  declare  a  child  a  bastard. 
Id. 

73.  Hence  Acts  1905,  p.  782,  conferring  ju- 
risdiction of  such  matters  upon  chancery 
courts,  is  in  violation  of  Const,  art.  7,  §  1, 
vesting  courts  of  chancery  with  jurisdiction 
of  matters  in  equity  alone.  Hester  v.  Bour- 
land  [Ark.]  95  S.  W.  992.  The  constitutional 
provision  authorizing  the  general  assembly 
to  provide  the  mode  of  election  contests  re- 
fers only  to  elections  for  office  and  not  to 
elections  for  nomination.     Id. 

74.  In  the  absence  of  a  statute  conferring 
it,   courts   of   equity  have  no  power  to   con- 
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questions  Avliicli  do  not  affect  civil  rights.'^  The  question  Avlietlier  equity  will  inves- 
tigate and  enforce  priniar}^  legal  rights  which  have  no  color  of  equity  is  very  largely 
addressed  to  the  discretion  of  the  court.'*^  Equity  has  no  jurisdiction  of  controver- 
sies relating  solely  to  legal  title/'  but  a  court  of  equity  may  pass  upon  the  question 
_of  legal  title  when  it  is  incidentally  or  collaterally  involved  in  a  cause  of  which  the 
court  has  jurisdiction  on  other  grounds.'* 


trol,  by  Injunction  or  otherwise,  public  offi- 
cers and  tribunals  in  tlie  exercise  of  purely 
legislative  or  governmental  functions. 
Fraud,  perpetrated  by  private  persons  in  the 
procurement  of  the  exercise  of  a  legislative 
or  governmental  power,  of  itself,  affords  no 
ground  of  equity  jurisdiction,  unless  it  is 
expressly  given  by  statute.  Mann  v.  Mercer 
County  Court,   58   W.   Va.   651,   52   S.   E.   776. 

75.  No  jurisdiction  to  compel  secretary  of 
-State  to  change  title  to  ballot  in  local  op- 
tion election.  State  v.  Dunbar  [Or.]  85  P. 
337. 

IVote:  "As  stated  by  Chief  Justice  Fuller 
in  Green  v.  Mills  [C.  C.  A.]  69  F.  852,  30  L. 
R.  A.  90:  'It  is  well  settled  that  a  court  of 
chancery  is  conversant  only  with  matters 
of  property  and  the  maintenance  of  civil 
rights.  The  court  has  no  jurisdiction  in  mat- 
ters of  a  political  nature,  nor  to  interfere 
with  the  duties  of  any  department  of  gov- 
ernment, unless  under  special  circumstances 
and  when  necessary  to  the  protection  of  the 
rights  of  property,  nor  in  matters  merely 
criminal,  or  merely  immoral,  which  do  not 
affect  any  right  of  property.'  In  re  Sawyer, 
124  U.  S.  200,  31  Law.  Ed.  402;  I.,uther  v.  Bor- 
den, 7  How.  [U.  S.]  1.  12  Law.  Ed.  581; 
Mississippi  v.  Johnson.  4  Wall.  [U.  S.]  475;  18 
I<aw.  Ed.  437;  Georgia  v.  Stanton,  6  Wall.  [U. 
S.]  50,  18  Law.  Ed.  721.  'Neither  the  legis- 
lature nor  the  executive  department,'  said 
Mr.  Chief  Justice  Chase,  in  Mississippi  v. 
Johnson,  'can  be  restrained  in  its  action  by 
the  judicial  department  though  the  acts  of 
both,  when  performed,  are,  in  proper  cases, 
subject  to  its  cognizance.'  This  is  the  well 
recognized  principle  as  announced  by  many 
of  the  highest  tribunals  of  our  states. 
Fletcher  v.  Tuttle.  151  111.  41,  37  N.  E.  683, 
4  2  Am.  St.  Rep.  220,  25  L.  R.  A.  14  3;  People 
V.  Canal  Board,  55  N.  Y.  393;  Smith  v.  Meyers, 
109  Ind.  1,  9  N.  E.  692,  58  Am.  Rep.  375;  Hard- 
esty  v.  Taft,  23  Md.  513,  87  Am.  Dec.  584; 
Sheridan  v.  Colvin.  78  111.  237,  in  which  case 
the  court  said:  'It  is  elementary  law,  that 
the  subject  of  the  jurisdiction  of  the  court 
of  chancery  is  civil  property.  The  court  is 
cojiversant  only  with  questions  of  property, 
and  the  maintenance  of  civil  rights.  Injury 
to  property,  whether  actual  or  prospective, 
is  the  foundation  on  which  the  jurisdiction 
rests.  The  court  has  no  jurisdiction  in  mat- 
ters merely  criminal,  or  merely  immoral, 
which  do  not  affect  any  riglit  of  property. 
Nor  do  matters  of  a  political  character  come 
"Within  the  jurisdiction  of  the  court  of  chan- 
cery. Nor  has  the  court  of  chancery  juris- 
diction to  interfere  with  the  public  duties 
of  any  department  of  the  government,  ex- 
cept under  special  circumstances  and  where 
necessary  for  the  protection  of  rights  of 
property.'  To  the  same  effect  is  High,  In- 
junctions [4th  Ed.]  §§  20b,  1326.  See,  also. 
People  v.  Mills,  30  Colo.  263.  70  P.  322;  State 
V.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  93  U  R. 


A.  582.  And  this  court  in  the  case  of  State 
ex  rel.  v.  Lord,  28  Or.  498,  43  P.  471,  31  L.  R. 
A.  4  73,  has  followed  the  same  rule." — From 
State  V.  Dunbar   [Or.]    85  P.  337. 

7G.  Accounting.  Daab  v.  New  York  Cent. 
&    H.    R.   Co.    [N.   J.    Eq.]    62   A.    449. 

>'ote:  "The  circumstances  under  which  a 
court  of  equity  may  be  invoked  to  aid  or 
protect  a  legal  right  have  been  fixed  by  num- 
erous decisions  in  this  state.  The  party 
seeking  the  protection  of  the  court  must  be 
able  to  show  a  clear  title,  or  at  least  a  fair 
prima  facie  case  in  support  of  the  title  he 
asserts;  and,  in  addition  thereto,  he  must 
show  that  irreparable  or  serious  injury  will 
result  from  the  invasion  of  his  legal  rights; 
the  irreparable  or  serious  nature  of  tlie  in- 
jury to  ^vhich  the  property  in  question  is 
subject,  and  will  likely  sustain,  before  the 
legal  right  can  be  fully  vindicated  in  the 
proper  forum,  being  the  equity  on  which  the 
application  for  injunction  is  founded.  Whal- 
en  v.  Dalashmutt,  59  Md.  250;  Gulick  v.  Fish- 
er, 92  Md.  353,  48  A.  375.  In  the  case  of 
Clayton  v.  Shoemaker,  67  Md.  216,  9  A.  635, 
it  is  said  that  when  an  application  is  made 
for  an  injunction  to  prevent  waste  or  tres- 
pass, it  is  incumbent  on  the  plaintiff  to  make 
out  a  prima  facie  title  to  the  property;  but  if 
his  title  to  the  extent  it  is  set  up  by  him  is 
denied  and  contested  by  the  respondent,  and 
evidence  enough  is  offered  to  show  some 
ground  for  the  denial,  the  injunction  will 
not  be  granted  till  the  disputed  title  betv/een 
the  parties  is  first  settled  on  appropriate 
pleadings  and  full  testimony.  In  cases 
where  the  legal  title  to  the  property  is  in 
dispute,  and  it  appears  by  the  pleadings  and 
proof  that  serious  loss  or  injury  will  result, 
or  IS  likely  to  result,  to  the  plaintiff  before 
the  disputed  title  could  be  established  at  law, 
the  court  will  grant  a  temporary  injunction 
preserving  the  present  status  until  the  title 
has  been  decided  in  a  court  of  law.  Lanahan 
V.  Gahan,  3  7  Md.  105;  Amelung  v.  Seekamp,  9 
Gill  &  J.  [Md.]  468." — From  Bernei  v.  Sap- 
plngton   [Md.]   62  A.   365. 

77.  Carswell  v.  Swindell,  102  Md.  636,  62 
A.  956;  Woglom  v.  Kent  [N.  J.  Eq.]  63  A.  283. 
Equity  has  no  jurisdiction  to  determine  the 
right  of  a  municipality  to  hold  lands  beyond 
its  corporate  limits.  State  v.  Inhabitants  of 
Trenton  [N.  J.  Eq.]  63  A.  897.  Equity  has  no 
jurisdiction  to  determine  the  title  to  realty 
where  such  determination  requires  the  con- 
struction of  formal  legal  conveyances,  the 
ascertainment,  from  contradictory  testimony, 
of  facts  as  to  notice  and  possession,  and  the 
application  of  proper  legal  principles  to  such 
facts.  Under  such  circumstances  the  de- 
fendant has  a  constitutional  rigiit  to  trial  by 
jury.  Pennsylvania  Coal  &  Coke  Co.  v. 
Jones,   30   Pa.  Super.   Ct.   358. 

78.  Where  the  legal  title  is  put  in  issue 
in  a  suit  in  equity,  the  court  has  power  to 
determine  it,  as   in  a   suit  to   enjoin   trespass 
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§  3.  Ladies  and  acquiescence.'^ — Independently  of  tlie  statute  of  limitations, 
courts  of  eqiiit}-  have  inherent  power  to  refuse  relief  after  undue  and  inexcusable 
delay.^''  Such  delay  is  called  laches  and  will  bar  equitable  relief.®^  Mere  lapse  of 
time  does  not  constitute  laches.^^  It  may  in  any  case  be  considered  in  reaching  an 
equitable  determination  of  the  cause/^  but  in  order  that  it  may  of  itself  constitute 
a  bar  to  equitable  relief,  it  must  be'  such  as  to  afford  a  reasonable  presumption  of 
satisfaction  or  abandonment  of  the  claim  sought  to  be  enforced/*  or  must  be  such 
that  to  enforce  the  claim  would  result  in  injustice  to  the  adverse  party^^  or  to  third 
parties.^®     Laches  is  a  question  of  fact®"  to  be  determined  from  the  circumstances 


upon  realty.  O'Brien  v.  Murphy.  189  Mass. 
•353.  75  N.  E.  700.  Equity  is  not  deprived  of 
jurisdiction  to  prevent  tlie  taking  of  private 
property  for  a  public  use  without  compensa- 
tion tlierefor  or  security  for  the  same  hav- 
ing been  given  by  reason  of  the  fact  that 
there  is  a  controversy  as  to  the  title  of  the 
property  turning  on  the  construction  of 
plaintiff's  deed,  but  the  court  will  construe 
it.  Clayton  v.  Gilmer  County  Court,  58  W. 
Va.    253,    52    S.    E.    103. 

79.     See   5   C.   L.   1155. 

SO.  Hawley  v.  Ton  Lanken  [Neb.]  106  N. 
"W.  456.  In  cases  of  purely  equitable  cogni- 
zance a  court  of  equity  is  controlled  by  the 
purely  equitable  doctrine  of  laches  without 
regard  to  the  statute  of  limitations.  Ferrell 
V.  Lord  [V^'ash.]  86  P.  1060.  Tl'here  stock- 
holders stood  by  and  saw.  without  objection, 
parties  dealing  with  the  corporate  property 
in  a  manner  inconsistent  witli  any  trust,  they 
could  not  thereafter  assert  a  trust,  though 
they  had  not  delayed  si.x  years,  the  statutory 
period.  Brown  v.  Kemmerer,  214  Pa.  521,  63 
A.    822. 

In  Xew  York  it  has  been  questioned  wheth- 
er the  equitable  doctrine  of  laches  exists 
independently  of  the  statute  of  limitations. 
New  Tork  Water  Co.  v.  Crow,  110  Apo.  Div. 
32,  96  N.  Y.  S.  899.  "In  Cox  v.  Stokes,  156  N. 
y.  491,  51  N.  E.  316,  it  is  said:  'Whether 
the  equitable  doctrine  of  laches,  as  distin- 
guished from  the  statute  of  limitations,  ex- 
ists in  this  state,  is  open  to  serious  doubt.'  " 
Id. 

81.  Thurmond  v.  Chesapeake  &  O.  R.  Co. 
[C.  C.  A.]  140  F.  .697;  Bibber  v.  Carville 
[Me.J  63  A.  303;  WiUiams  v.  Woodruff 
[Colo.]  85  P.  90;  Lloyd  v.  Simons  [Minn.] 
105  N.  W.  902;  Ampt  v.  Cincinnati,  2  Ohio 
N.  P.  (N.  S.)  489.  T\'ife  may  lose  indicate 
right  of  dower  in  property  fraudulently  con- 
veyed by  the  husband  where  she  delays  an 
unreasonable  time  in  suing  to  vacate  the 
conveyance.  Higgins  v.  Higgins,  219  111. 
14  6,    76   N.    E.    S6. 

In  action  at  la'^v:  The  equitable  doctrine 
of  laches  is  applicable  to  an  action  at  law 
for  fraud.  Neibuhr  v.  Gage  [Minn.]  108  N. 
W.    884. 

S2.  Cook  V.  Ceas.  147  Cal.  614.  82  P.  370; 
Lloyd  V.  Simons  [Minn.]  105  N.  W.  902; 
Sicher  v.  Rambousek.  193  Mo.  113,  91  S.  W. 
68;  Selden's  Ex'r  v.  Kennedy,  104  Va.  826.  52 
S.  E.  635.  A  suit  to  redeem  from  mortgage 
foreclosure  is  not  barred  because  not  insti- 
tuted until  the  last  day  before  the  expira- 
tion of  the  period  of  statutory  limitation. 
Cox  V.  American  Freehold  &  Land  Mortg.  Co. 
[Miss.]    40    So.    739. 

83.     Acquiescence  for  25  years  in  tax  sale. 


Morrison    v.    Turnbaugh,    192    Mo.    427,    91    S. 
W.    152. 

54.  Selden's  Ex'r  v.  Kennedy.  104  Va.  826, 
52    S.    E.    635. 

55.  Hawley  v.  Von  Lanken  [Neb.]  106  N. 
T\'.  4  56.  As  where  the  adverse  party  could 
not  establish  his  defense  on  account  of  death 

j  of    parties,    loss    of    evidence,    or    for    other 
reasons     flowing    from    the    delay.     Selden's 
Ex'r  V.    Kennedy,    104   Va.    826,    52    S.    E.    635. 
!  Action  on  guardian's  bond.     Cook  v.  Ceas.  147 
j  Cal.  614,  82  P.  370.     Suit  to  recover  land  not 
barred  by  delay  where  there  was  no  adverse 
j  possession    by    defendant,    his    improvements 
;  were  of  a  trifling  character,  and  he  had  real- 
I  ized   from  the   land  as  much   as  he   had   paid 
•  out   for   taxes.     Lipscomb   v.   Adam.s.    193   Mo. 
530,   91   S.   W.   104  6.     Suit   by  principal   to   re- 
cover   property    purchased    by   agent    in    own 
name    not    barred    wliere    there    was    no    in- 
jury   to    defendant    from    delay.     Hudson    v. 
Cahoon-,    193    Mo.    547,    91    S.    W.    72.     Suit    by 
equitable    owner    of    public    land    to    cancel 
patent   issued   to   another   not   barred   by   de- 
lay where  the  land  ■was  Tvild  and  unoccupied 
and    defendant    had    not    been    prejudiced    by 
the  delay.     Rozell  v.  Chicago  Mill  &  Lumber 
Co.    [Ark.]    89    S.   W.   4  69.     Action    by   city   to 
foreclose    lien    of    an    assessment    of    benefits 
from    local    improvements,    held    not    barred 
by  delay  in  absence  of  injury  resulting  from 
the    delay.     City    of    Hartford    v.    Mechanics' 
Sav.  Bank   [Conn.]    63  A.  658. 

56.  Suit  to  establish  trust  in  land  to  which 
another  held  unrecorded  deed,  held  not  bar- 
red as  against  creditors  of  holder  of  legal 
title  ■where  it  did  not  appear  that  the  delay 
caused  the  creditors  to  extend  credit  to  the 
holder  of  the  legal  title  or  to  forbear  to 
enforce  their  rights  against  him.  New  York 
Water  Co.  v.  Crow,  110  App.  Div.  32,  96  N.  Y. 
S.    899. 

87.  In  suit  by  transferee  of  stock  to  com- 
pel corporation  to  issue  certificate  to  him. 
Westminster  Nat.  Bank  v.  New  England 
Electrical  Works.  73  N.  H.  465,  62  A.  971. 
Suit  to  reform  lease  held  not  barred.  Bronk 
V.  Standard  Mfg.  Co.  [Mich.]  12  Det.  Leg.  N. 
626,  105  N.  W.  33.  Party  held  barred  from 
right  to  injunction  to  prevent  violation  of  a 
covenant  in  deed.  Island  Heights  Ass'n  v. 
Island  Heights  Water  Power,  Gas  &  Sewer 
Co.  [N.  J.  Eq.]  62  A.  773.  Bill  for  specific 
performance  held  barred  by  delay  of  16 
years.  Thurmond  v.  Chesapeake  &  O.  R. 
Co.  [C.  C.  A.]  140  F.  697.  Suit  to  quiet  title 
held  barred.  Ferrell  v.  Lord  [Wash.]  86  P. 
1060.  Suit  by  stockholders  to  cancel  sub- 
scription on  account  of  fraudulent  repre- 
sentations, held  not  barred.  Hamilton  v. 
American    Hulled    Bean    Co.    [Mich.]    12    Det. 
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of  each  case^*^  and  when  the  e\iaence  is  conflicting  the  question  of  laches  is  within 


Leg-,  fj.  1005,  106  N.  W.  731.  Stockholders 
held  barred  from  suing  to  set  aside  sale  of 
corporate  property.  Kessler  &  Co.  v.  Ensley 
Co.,  141  F.  130.  Cotenant  held  barred  from 
asserting  a  lien  upon  the  other  tenant's  share 
of  the  property  for  rents  collected  by  such 
other  tenant  as  against  the  beneficiary  of 
a  deed  of  trust  upon  such  other  tenant's  por- 
tion of  the  property.  Flach  v.  Zanderson 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  540,  91  S. 
W.  348.  Bill  against  assignees  for  creditors 
for  misconduct  and  accounting  held  brought 
in  proper  time.  Andrews  v.  Tuttle-Smith 
Co.,    191   Mass.   461,    78   N.    E.    99. 

88.  Lloyd  V.  Simons  [Minn.]  105  N.  W.  902; 
Selden's  Ex'r  v.  Kennedy,  104  Va.  826,  52 
S.  E.  635;  Thurmond  v.  Chesapeake  &  O.  R. 
Co.    [C.    C.    A.]    140    F.    697. 

IllisstrationN:  For  a  more  specific  and 
exhaustive  treatment  of  the  doctrine  of  laches 
as  applied  to  particular  subjects,  see  the  various 
specific  titles  relating  thereto  and  tlie  titles 
relating  to  particular  equitable  remedies 
such  as  Accounting,  Action  for,  7  C.  L.  19 
Cancellation  of  Instruments,  7  C.  L.  517 
Creditors'  Suit,  7  C.  L.  1007;  Discovery  and 
Inspection,  7  C.  L.  1167;  Injunction,  6  C.  L. 
6;  Quieting-  Title,  6  C.  L.  1183;  Reformation 
of  Instruments,  6  C.  L.  1279;  Specific  Per- 
formance, 6  C.  L.  1498. 

Conduct  Amounting  to  Laches.  Accounting: 
A  party  cannot  found  an  equity  in  his  own 
favor  for  an  accounting  by  allowing  a  num- 
ber of  legal  claims  to  accumulate  from 
year  to  year  whicli  he  miglit  have  asserted 
within  a  reasonable  time  after  their  accrual. 
Daab  V.  New  York  Cent.  &  H.  R.  Co.  [N.  J. 
Eq.]    62   A.   449. 

Contracts:  Right  of  landowner  to  enjoin 
laying  of  pipes  in  a  street  which  the  land- 
owner was  charged  by  a  covenant  in  his 
deed  with  the  duty  of  opening,  lost  by  15 
years'  acquiescence  in  such  performance  by 
tlie  owner  of  the  pipes  as  was  actually  at- 
tempted of  a  contract  with  the  landowner 
to  open  the  street  as  a  condition  to  the  right 
to  lay  the  pipes.  Jayne  v.  Cortland  Water- 
works Co.,  107  App.  Div.  517,  95  N.  Y.  S. 
227. 

Deeds:  To  set  aside  a  deed  for  fraud,  suit 
must  be  brought  in  a  reasonable  time,  a 
time  reasonable  under  circumstances  of  the 
particular  case.  Delay,  especially  where  it 
affects  third  persons,  will  bar  relief.  Dun- 
fee  V.  Childs   [W.  Va.]   53  S.  E.   209. 

Bstates  of  decedents:  Delay  of  50  years 
by  purchaser  at  administrator's  sale  before 
attempting  to  enforce  divestiture  of  title 
out  of  the  heirs  was  a  bar  to  equitable  re- 
lief as  against  a  judgment  in  ejectment  in 
favor  of  the  heirs.  Johnson  v.  Oldham  [Ala.] 
40    So.    213. 

Liens:  Right  to  enforce  an  undisclosed 
purchase-money  lien  on  realty  lost  by  delay 
of  five  years  with  knowledge  of  a  suit  by 
a  county  against  the  apparent  owner  to  de- 
clare the  land  escheated.  Stuart  v.  Pierce 
County,    40   Wash.   267,    82    P.    270. 

Mining  claim:  Right  to  assert  title  to 
mining  claim  by  way  of  cross  complaint  in 
suit  to  quiet  title  held  barred  by  12  years' 
delay  in  asserting  such  title  as  against  par- 
ties in  possession  who  had  improved  tlie 
claim  and  paid  assessments  thereon.  Bradley 
V.  Johnson  [Idaho]   83  P.  927. 

Partition:     Party   to    contract    of    paitition 


held  precluded  from  objecting  to  the  division 
by  delay  of  over  30  years.  Stover  v.  Stover 
[W.  Va.]   54  S.  E.  350. 

Patents:  Eleven  years'  delay  in  prosecut- 
ing- an  infringement  of  patent  constituted 
laches.  National  Cash  Register  Co.  v.  Union 
Computing-  Mach.   Co.,   143  F.   342. 

Taxes:  Injunction  will  not  be  granted 
against  levy  to  defray  expenses  of  a  primary 
election  after  the  levy  has  been  made,  most 
of  the  amount  has  been  collected,  and  the 
primary  and  also  the  general  election  has 
been  held.  Kenneweg  v.  Allegany  County 
Com'rs,  102  Md.   119,  62  A.  249. 

Title  to  land:  Suit  to  quiet  title  held  bar- 
red by  delay  of  20  years.  Woodward  v. 
Barr,  128  Iowa  727,  105  N.  W.  207.  If  a 
trespasser  is  permitted  to  expend  a  large 
sum  of  money  in  the  erection  of  a  permanent 
building  without  protest  from  the  owner  of 
the  land,  or  any  attempt  by  the  owner  to 
assert  his  rights  for  a  long  period,  equity 
will  not  favor  a  late  assertion  of  such  stale 
rights  by  injunction,  but  will  leave  the  par- 
ties to  their  remedy  at  law,  or  if  estoppel  is 
pleaded  will  lean  favorably  toward  such  a 
defense.  McCleery  v.  Alton,  8  Ohio  C.  C.  (N. 
S.)    481. 

Trusts:  Suit  to  remove  trustee  on  ground 
of  relationship  to  beneficiary  held  barred 
where  it  was  not  instituted  until  the  day 
of  the  sale  under  the  trust  deed  and  com- 
plainant had  had  seven  years  to  discover 
tlie  relationship  between  the  parties,  who  had 
tlie  same  surname,  and  complainant  had  actu- 
ally known  of  the  relationship  for  several 
weeks.  Ravold  v.  Grumme,  118  Mo.  App. 
305,  94  S.  W.  298.  Where  an  express  trust 
is  repudiated  the  beneflci.ary  may  be  barred 
by  laches.  Residuary  legatee  held  barred 
from  suing  executor  by  delay  of  13  years 
witliout  asserting  her  rights,  though  property 
was  still  in  hands  of  executor.  Williams  v. 
Woodruff  [Colo.]  85  P.  90.  Delay  of  ten 
years  and  death  of  party  against  whose 
estate  contract  for  division  of  proceeds  of 
sale  of  land  was  sought  to  be  enforced,  held 
a  bar  to  relief.  Dexter  v.  MacDonald  [Mo.] 
95  S.  W.  359. 

Wills:  Suit  to  set  aside  probate  of  will 
held  barred  by  delay  of  12 14  years,  the 
will,  moreover,  having  been  completely  exe- 
cuted. Ktiight  V.  HoUings,  73  N.  H.  495,  63 
A.    38. 

Conduct  'Sot  Amounting  to  Ladies.  Account; 
Delay  of  eight  years  before  suing  an  at- 
torney for  an  accounting  as  to  proceeds  of 
property  handled  and  sold  by  him  as  trustee 
for  complainant  held  not  such  laches  as 
would  bar  the  suit,  complainant  having  been 
sick  for  part  of  the  time  and  having,  through 
otlier  attorneys,  endeavored  for  four  years 
to  obtain  a  settlement.  Horine  v.  Mengel, 
30  Pa.  Super.  Ct.  67.  Where  one  of  the 
parties  to  an  agreement  of  dissolution  of  a 
partnership  discovers,  within  a  few  weeks 
after  the  settlement  is  effected,  that  he  has 
been  defrauded  by  the  other,  and  immediate- 
ly calls  upon  such  other  partner  to  rectify 
the  wrong  he  has  perpetrated,  which  the- 
latter  declines  to  do,  the  former  is  not 
guilty  of  sucli  laches  as  will  preclude  a  re- 
covery by  waiting  seven  montlis  before  filing 
his  petition  for  further  accounting.  Oliver 
V.   House,   125   Ga.   637,   54   S.   E.   732. 
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the  discretion  of  the  court.^^  The  doctrine  of  laches  will  he  applied  only  when  it 
will  be  equitable  to  do  so/''  and  in  suits  between  parties  standing  in  fiduciary  rela- 
tions the  defense  of  laches  is  not  favored.^^  It  will  not  be  applied  when  the  laches 
is  mutual/-  nor  does  it  apply,  so  far  as  purely  equitable  relief  is  concerned,  where 
the  wrong  complained  of  is  continuous. ''^^  As  a  general  rule  the  doctrine  of  laches  is 
not  applicable  as  against  the  state,»*  though  it  has  been  thus  applied  as  regards  a 
right  of  forfeiture.''^     The  doctrine  cannot  be  invoked  by  the  complainant.^^ 

A  party  cannot  be  chargeable  with  delay  until  his  rights  have  been  repudiated" 
or  until  he  has  knowledge  or  notice  of  the  wrong."^ 

It  has  been  held  that  laches  must  be  pleaded  in  the  answer  in  order  that  com- 
plainant may  have  an  opportunity  to  explain,^^  but  the  doctrine  generally  followed 
is  that  laches  apparent  from  the  face  of  the  complaint  is  ground  for  clemurrer,^ 
or  it  may  be  raised  on  the  argument,^  or  the  court  may  of  its  own  motion  remain 
passive,  =5  but  where  it  docs  not  thus  appear  it  must  be  alleged  and  proved,*  the  bur- 
den of  proof  being  upon  the  party  alleging  the  laches.^  The  question  should  not  be 
raised  for  the  first  time  on  appeal.^ 


Confraotss  Delay  In  demanding  deed  held 
not  such  laches  as  would  bar  suit  for  specific 
performance  where  complainant  was  in  actu- 
al occupancy  of  the  land  and  defendants  had 
refused  to  convey.  Detroit  United  Rv.  v. 
Smith  [Mich.]  13  Det.  Leg.  N,  228,  107  N.  W. 
922. 

Corporations:  Bill  to  compel  declaration 
of  corporate  dividends  and  to  prevent  dis- 
crimination between  stockholders  of  the 
same  class  held  not  barred  by  laches.  Cratty 
V.  Peoria  Law  Library  Ass'n,  219  111.  516,  76 
N.  E.  707.  Suit  to  compel  corporation  to  Is- 
sue certificate  to  transferee  of  stock  held  not 
barred  by  delay  w^hen  it  did  not  appear  that 
the  delay  was  unreasonable  or  that  the  de- 
fendant was  injured  thereby.  Westminster 
Nat.  Bank  v.  New  England  Electrical  Works, 
73   N.   H.   465,    62   A.    971. 

HigiiTiays  and  streetsi  Parties  aggrieved 
by  establishment  of  road  without  proper  no- 
tice held  not  barred  from  attacking  the 
validity  of  the  proceedings  by  cross  com- 
plaint in  suit  to  enjoin  obstruction  of  the 
road.  Williams  v.  Routt  County  Com'rs 
[Colo.]    84    P.    1109. 

Lesacics:  Fifteen  years'  delay  in  suing  an 
administrator  for  a  legacy  held,  under  the 
circumstances  of  the  case,  no  bar.  Selden's 
Ex'r   V.   Kennedy,    104    Va.    826,    52    S.    E.    635. 

IVuisances:  Government  held  not  barred 
by  laches  from  relief  against  a  nuisance 
affecting  a  hospital  and  quarantine  station. 
United   States   v.   Luce,    141   F.   385. 

Title  to  property:  Failure  to  assert  title 
to  wild  and  unoccupied  lands  as  against  a 
subsequent  grantee  was  not  laches.  Rannels 
v.    Rowe    [C.   C.   A.]    145   F.   296. 

Tru.st.s:  Suit  to  enforce  an  express  trust 
held  not  barred.  Gentry  v.  Poteet  [W.  Va.] 
53    S.    E.    787. 

89.  Granting  relief  in  suit  to  establish  lost 
deed  and  to  cancel  subsequent  adverse  deeds 
held  not  an  abuse  of  the  court's  discretion 
as  to  laches,  the  evidence  being  conflicting. 
Lloyd    V.    Simons    [Minn.]     105    N.    W.    902. 

!)0.  Gray  v.  Bloomington  &  N.  R.  Co.,  120 
111.   App.    159. 

91.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.   E.    682. 


92.  Rannels  v.  Rowe  [C.  C.  A.l  145  F. 
296. 

93.  Not  applicable  as  again-st  right  to  en- 
join the  continuance  of  the  wrong  (Mahler 
v.  Sanche,  121  lU.  App.  247),  but  the  right  to 
damages  may,  at  the  same  time,  be  barred 
by   the   delay    (Id.). 

94.  Injunction  against  unauthorized  use 
and  obstruction  of  public  streets.  People  v. 
Decatur,   etc.,    R.   Co.,   120   111.   App.    229. 

95.  State  held  barred  from  declaring  a 
forfeiture  of  water  rights  after  delay  of 
54  years,  during  which  time  third  parties 
had  acquired  rights.  People  v.  Freeman,  110 
App.  Div.  605,  97  N.  T.  S.  343. 

90.  Section  3775  of  the  Civil  Code  of  1895, 
providing  an  equitable  bar  In  cases  where 
"from  the  lapse  of  time  and  laches  of  the 
complainant,  it  would  be  inequitable  to  allow 
a  party  to  enforce  his  legal  rights,"  is  not 
available  to  a  complainant  in  an  equitable 
proceeding  to  enjoin  the  enforcement  of  a 
purely  legal  right.  Georgia  R.  &  Banking 
Co.  V.  Wright,  124  Ga.  596,  53  S.  E.  251. 

97.  Where  a  water  company  contracted 
with  a  party  to  open  a  way  over  certain 
land,  a  suit  to  compel  performance  was  not 
barred  where  it  was  commenced  as  soon  as 
defendant  placed  a  permanent  obstruction 
upon  the  route  of  the  proposed  way.  Bell 
V.   Louisville   Water   Co.    [Ky.]    96   S.   W.    572. 

98.  Laches  begins  to  run  against  suit  bas- 
ed on  fraud  only  from  discovery  of  the 
fraud  or  after  knowledge  of  circumstances 
such  as  to  put  the  party  upon  inquiry. 
Mansfield  v.  Wallace,  217  111.  610,  75  N.  E. 
682.  See  post,  this  section,  subd.  Excusable 
Delay. 

99.  Ballard  v.  Golob  [Colo.]  83  P.  376, 
expressly  disapproving  of  the  doctrine  that 
laches  may  be  raised   by  demurrer. 

1.  Cook  V.  Ceas,  147  Cal.  614,  82  P.  370. 
See  post  §  6  E,  Demurrer. 

2,  3.  National  Cash  Register  Co.  v.  Union 
Computing  Mach.  Co.,  143  F.  342. 

4.  Cook   v.    Ceas,    147    Cal.    614,    82    P.    370. 

5.  Field  V.  Field,  215  111.  4  96,  74  N.  E. 
443. 

6.  New  York  Water  Co.  v.  Crow,  110  App. 
Div.    32,    96   N.   Y.   S.    899. 
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The  doctrine  cf  acqiuescence  is  closely  akin  to  that  of  laches,  and  the  same  gen- 
eral rules  apjjly  to  both." 

E. re  usable^' delay. ^ — Delay  may  be  excusable,  in  which  case  it  does  not  consti- 
tute laches.^  ."Where  the  complaint  sliows  delay  it  must  also  show  some  excuse.^" 
Delay  may  be  excused  by  lack  of  laiowledge  or  notice  of  the  wrong,^^  or  by  negotia- 
tions looking  to  a  settlement.^-     Absence  alone  is  no  excuse. ^^ 

Application  of  analogous  statutes  of  limitation}* — While  courts  of  equity  are 
not  generally  wdthin  the  words  of  the  statute  of  limitations,^^  they  will  generally, 
by  analog}',  apply  the  statute  in  any  case  where  the  remedy  in  equity  is  merely  con- 
current with  the  legal  remedy.^*^  Even  where  the  jurisdiction  of  equity  is  exclusive 
the  legal  limitation  applies  where  the  remedy  invoked  is  analogous  to  the  remedy  at 
law,^"  or  a  mere  substitute  therefor.^*     Thus  a  lien  cannot  ordinarily  be  enforced 


7.  Parties  held  precluded,  by  acquiescence, 
from  contending-  that  county  judge  had  no 
authority  to  take  affidavits.  Seastream'  v. 
New  Jersey  Exhibition  Co.  [N.  J.  Eq.]  61  A. 
1041.  Where  a  party  acquiesced  in  tlie  con- 
struction of  a  building  whicli  closed  up  an 
alley,  he  could  not  thereafter  maintain  a  bill 
to  prevent  the  closing  of  the  alley.  Bornei 
V.  Sappington  [Md.]  62  A.  365.  The  re- 
fusal of  the  seller  of  corporate  stock  to  ac- 
cept the  purchaser's  offer  to  return  the  stock 
and  to  place  the  seller  in  statu  quo  was  an 
acquiescence  in  the  sale.  Hooker  v.  Midland 
Steel   Co.,    117    111.    App.    441. 

8.  See  5  C.   L.   1159. 

9.  Hawley  v.  Von  Lanken  [Neb.]  106  N.  W. 
4  56. 

10.  "Where  fraud  constituting  the  sub.iect 
of  a  suit  did  not  occur  witliin  the  statutory 
period,  the  complaint  must  show  when  the 
fraud  was  discovered  and  also  facts  showing 
freedom  from  negligence  in  discovering  the 
fraud.     Kramer  v.  Gille.  140  F.  682. 

11.  Right  to  reform  deed  on  account  of 
mistake  accrued  upon'  discovery  of  tlie  mis- 
take. Garst  V.  Brutsche,  129  Iowa  501,  105  N. 
V\'.  4  52.  A  party  is  chargeable  with  delay 
in  suing  for  fraud  only  from  the  time  of 
knowledge  of  the  fraud  or  of  such  circum- 
stances as  would,  in  the  exercise  of  ordinary 
care,  put  him  upon  notice.  Manning  v.  Mul- 
rey  [Mass.]  78  N.  E.  551.  A  party  is  charge- 
able with  delay  in  attacking  a  decree  only 
from  the  time  of  notice  of  the  decree.  Field 
V.   Field.    215   111.   496,   74   N.   E.   443. 

AVhat  coii.stitutes  notice:  V\'hatever  is  no- 
tice enough  to  put  an  interested  party  upon 
inquiry  is  generally  regarded  as  sutRcient 
notice  of  all  matters  which  a  reasonably  dili- 
gent inquiry  would  have  disclosed.  Wil- 
liams v.   Woodruff    [Colo.]    85   P.   90. 

12.  Bill  by  corporation  for  relief  from 
fraudulent  acts  of  promoters.  Fred  Macey 
Co.  V.  Macey  [Mich.]  12  Det.  Leg.  N.  948.  106 
N.  '^'.  722.  Suit  for  accounting  against  ad- 
ministrator of  guardian.  Murphy  v.  Cadj^ 
[Mich.]    13    Det.   Leg.   N.    412,    108   N.   SW    493. 

13.  Where  the  party  has  notice  of  the 
repudiation  of  his  rights.  Williams  v.  Wood- 
ruff   [Colo.]    85    P.    90. 

14.  See    5    C.   L.    1159. 

15.  People  V.  Michigan  Cent.  R.  Co.  [Mich.] 
13  Det.  Leg.  K  552,  108  N.  ^\  112;  Brown  v. 
Kemmerer,  214  Pa.  521,  63  A.  822.  The  statute 
of  limitations  is  no  defense  to  a  bill  to  abate 
a  public  nuisance.  Weiss  v.  Taylor  [Ala.] 
39    So.   519. 


10.  Hesley  v.  Shaw,  120  111.  App.  92.  Code 
1892,  §  2731.  Thornton  v.  Natchez  [MiSs.]  41 
So.  498.  Suit  to  enforce  forfeiture  against 
a  city  for  breach  of  a  condition  that  prop- 
erty w-as  to  be  used  for  a  cemetery  held 
barred  by  the  ten  year  limitation,  notwith- 
standing Code  1892.  §§  2731,  2749,  there  be- 
ing no  concealed  fraud  in  sucli  case.  Id. 
Nonresidents  were  in  no  better  position  to 
avoid  the  statute  in  such  case  than  residents, 
the  action  of  the  municipal  authorities  re- 
pudiating the  condition  being  open  and  no- 
torious. Id.  As  to  right  to  recover  damages 
equity  will  not  extend  tlie  limitation  of  the 
statute  where  an  action  at  law  would  be 
barred.  Mahler  v.  Sanche,  121  111.  App.  247. 
Damages  for  fraud.  Smith  v.  Krueger  [N. 
J.  Eci.]  63  A.  850.  Suit  for  accounting  be- 
tween depositor  and  depository,  no  case  for 
exclusive  .iurisdiction  of  equity  being  made 
out.  Francis  v.  Gisborn  [Utah]  83  P.  571. 
Suit  to  enforce  lien  given  by  Laws  184  6,  pp. 
60,  61,  §§  32-34,  for  taxes  on  railroad  stock 
and  construction  loans,  held  analogous  to  a 
suit  to  foreclose  a  mortgage  and  hence  not 
barred  bj'  the  limitation  applicable  to  as- 
sumpsit. People  V.  Michigan  Cent.  R.  Co. 
[Mich.]    13    Det.    Leg.   N.    552,    108    N.'  W.    772. 

17.  Hesley  v.  Shaw,  120  111.  App.  92.  Suit 
for  reformation  of  deed  held  barred  by  de- 
lay for  period  greater  than  the  period  of 
limitation  prescribed  by  Code  §§  3447,  3448. 
relating  to  actions  on  written  contracts  and 
to  recover  realty.  Garst  v.  Brutsche,  129 
Iowa  501,  105  N.  W.  452.  Suit  against 
guardian's  surety  barred  after  four  years 
from  death  of  guardian.  Comp.  Laws,  § 
8727.  Murphy  v.  Cady  [Mich.]  13  Det.  Leg. 
N.  412.  108  N.  W.  493.  In  a  suit  to  declare  a 
trust  void  and  to  recover  the  property,  equity 
will  apply  the  statute  of  limitations  ap- 
plicable to  ejectment,  but  the  statute  will 
not  begin  to  run  in  such  case  until  the  trust 
has  failed,  unless  its  invalidity  is  apparent 
upon  the  face  of  the  instrument  attempting 
to  create  it.  Columbia  University  v.  Taylor. 
25  App.  D.  C.  124.  Receiver  held  barred 
after  six  years  from  recovering  from  stock- 
holder dividends  paid  out  of  capital  stock 
where  stockholder  had  no  notice  that  the 
dividends  were  paid  out  of  capital.  Mills  v. 
Hendershot  [N.  J.  Eq.]  62  A.  542.  But  not 
where  directors  and  officers  of  a  corporation 
divided  its  assets  between  them  as  dividends 
to  tlie  detriment  of  creditors.  Id.  The  fact 
that  under  the  corporation  act  (Laws  1896. 
p,    286,    c.    185.    §    30)    the    directors    are    not 
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in  equity  after  the  debt  secured  is  barred  at  law/"  but  tlie  fact  that  a  claim  is  barred 
at  law  will  not  bar  any  equitable  remedy  that  may  exist  for  its  enforcement.^**  The 
time  from  which  the  statute  begins  to  run  is  computed;  as  in  actions  at  law,  from 
the  accrual  of  the  right  of  action.^^  The  bar  will  not  be  applied  where  it  has  at- 
tached while  the  complainant  was  relying  on  the  acts  of  the  defendant/-  nor  will  it 
be  applied  in  favor  of  a  party  who  is  unwilling  to  do  equity.-''  ^^^lere  the  equitable 
remedy  is  invoked  within  the  statutory  limit  for  the  analogous  legal  remedy,  the 
doctrine  of  laches  will  not  be  applied  except  upon  extraordinary  circumstances. ^*- 

§  4.  Practice  and  procedure  in  general.-^ — The  practice  and  procedure  in 
equity  is  to  a  great  extent  controlled  by  statutory  pro^-isions.-"  K  suit  in  equity 
commences  with  the  issue  of  process  to  answer.^^  A  general  appearance  waives  de- 
fects in  notice.-^  A  conditional  appearance  will  not  have  this  effect,-^  but  the  mo- 
tion on  a  conditional  appearance  must  be  directed  only  to  some  formal  defect  in  the 
bill  or  irregularity  in  the  service  with  nothing  by  way  of  defense  on  the  merits. ^'^ 
In  some  states  a  legal  action  may  be  transferred  from  the  equity  to  the  legal 
docket.'^  Where  the  rules  prescribed  by  the  Federal  supreme  or  circuit  courts  do 
not  ap])ly.  the  Federal  courts  will  follow  the  practice  of  the  high  court  of  chancery 
of  England'^-  or  the  state  practice.-""^ 


liable    as    such    after    six    years    did    not    bar ' 
their  liability  as  stockholders  for  the  capital 
stock    knowingly   received   by   them   as   divi- 
dends.    Id. 

18.  People  V.  Michigan  Cent.  R.  Co.  [Mich.] 
13    Det.    Leg.   N.    552,    108    N.    W.    772. 

19.  City    of    Hartford    v.    Mechanics'    Sav. 
Bank     [Conn.]     6.3     A.     658.     Foreclosure     of 
mortgage   or   redemption   of   property   cover-  \ 
ed    by    mortgage    in    form    of    deed    absolute, 
barred    'where    the    debt    ■was    barred.     Cara-  ; 
way  V.  Sly.  122  111.  App.  648.      Where  a  mort-  j 
gagee  acquired  the  legal  title,  a  suit  by  him  • 
to   remove   the   lien   of   an   attacliment   wliich 
was    subsequent    to    the    mortgage    lien    was 
not    barred    by    the    limitation    applicable    to  ■ 
foreclosure     of    mortgages.     Katz    v.     Oben- 
chain    [Or.]    85   P.   617.     But  where  an  ordin-  ■; 
ance   expressly   makes   a    lien    for   an   assess- 
ment  for   local   improvements   perpetual,   the 
rule  stated  in  the  text  does  not  apply.     City 
of  Hartford  v.  Mechanics'  Sav.  Bank   [Conn.]  • 
63  A.   658.     See  Foreclosure  of  Mortgages  on 
Land,   5  C.  L.  1441. 

20.  Suit    to    establisli    as    a    valid    demand 
against  property  certain  notes  of  the  grantor 
assumed  by  tlie  grantee.     Greenley  v.  Green-  \ 
ley.   100  N.  T.   S.   114.  j 

21.  Limitation  does  not  begin  to  run  | 
against  breach  of  express  trust  until  the  } 
trust  has  been  terminated  or  repudiated,  j 
Andrews  v.  Tuttle-Smith  Co.,  191  Mass.  461,  ■ 
78  N.  E.  99.  See  Lin  ation  of  Actions,  6  C. 
L.    465. 

22.  Mortgagee  in  possession  under  void- 
able sale  and  relying  on  a  credit  given  to 
the  mortgagor.  Code  Miss.  §  2733,  not  be- 
ing applicable  to  such  a  case,  thougli  the 
mortgage  debt  was  barred.  Haggart  v. 
Wilczinski    [C.    C.    A.]    143    F.    22. 

23.  Party  asking  relief  from  a  forfeiture 
for  failure  to  pay  claim  barred  by  the  statute 
must  pay  the  money  due  for  the  nonpayment 
of  whicli  tlie  forfeiture  accrued.  People  v. 
Freeman.  110  App.  Div.  605.  97  X.  Y.  S.  343. 
See  ante  §  2  B,  General  Maxims  and  Prin- 
ciples, and  §  2  C,  Occasions  For,  and  Sub- 
jects   Qf,    Equitable    Belief. 


24.  Suit  by  party  out  of  possession,  as 
authorized  by  statute,  to  quiet  title.  Costello 
V.   Muheim    [Ariz.]    84   P.   906. 

25.  See    5    C.   L.    1160. 

28.  For  a  summary  of  the  statutory  pro- 
visions relating  to  practice  and  procedure, 
see  Harris  v.  Bogle,  115  Tenn.  701,  92  S.  W. 
849. 

27.  A  suit  in  equity  is  commenced  at 
the  time  process  to  answer  the  plaintiff's 
bill  is  issued,  although  the  bill  be  not  then 
filed.  The  bill,  when  filed,  relates  back  to 
the  time  the  process  w.as  issued.  Columbia 
Finance  &  Trust  Co.  v.  Fierbaugh  [VC.  Va.] 
53    S.    E.    468. 

28.  Taylor  v.  McCafferty,  27  Pa.  Super. 
Ct.    122. 

In  Penn.srlTania  a  peculiar  practice,  un- 
known elsewhere,  prevails  in  proceedings  at 
law  of  entering  an  appearance  "de  bene 
esse,"  under  which  the  defendant  may  ques- 
tion the  form  and  service  of  the  writ  with- 
out being  held  to  have  waived  its  defects, 
but  this  practice  does  not  obtain  in  equity, 
and  a  precipe  sufficient  as  an  appearance 
"de  bene  esse"  at  law  cannot  be  treated  as 
a  conditional  appearance  in  equity.  Taylor 
V.   McCafferty,    27    Pa.    Super.    Ct.    122. 

29.  Taylor  v.  McCafferty,  27  Pa.  Super. 
Ct.    122. 

30.  If  it  presents  anything  in  the  nature 
of  a  reply  to  the  matters  contained  in  the 
bill  it  goes  beyond  the  scope  of  a  conditional 
appearance  and  implies  submission  to  the 
judgment  of  the  court  on  such  reply.  It 
thus  operates  as  an  appearance  to  tlie  action 
and  also  as  an  answer  or  demurrer,  ac- 
cording, to  the  nature  of  the  reply,  and  hence 
as  a  waiver  of  any  formal  defect  in  the  bill 
or  defect  in  the  service.  Taylor  v.  McCaffer- 
ty,   27   Pa.   Super.   Ct.    122. 

31.  Remsen  v.  New  York,  etc.,  R.  Co.,  97 
N.  Y.  S.  902.  See  ante  §  2,  Effect  of  Code  or 
Statutory  Provisions.  And  see  Dockets,  Cal- 
endars and  Trial  Lists,  7  C.  L.   1192. 

32.  General  equity  rule  90.  Brown  v. 
Fletcher,    140    F.    639. 

33.  While    service    of    a    subpoena    from    a 
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EQUITY  §  5. 


7  Cur.  Law. 


§  5.  Parties.^^ — The  rights  of  parties  not  before  the  court  cannot  be  adjudi- 
cated.^' The  general  rule  in  equity  therefore  is  that  all  persons  materially  interest- 
ed, either  legally  or  beneficially,  in  the  subject-matter  of  a  suit  must  be  made  parties 
either  as  complainants  or  defendants,  so  that  a  complete  decree  binding  all  parties 
may  be  made,^®  and  the  fact  that  no  specific  relief  is  prayed  against  some  of  the 
parties  is  immaterial.^^  Parties  connected  with  the  subject-matter  merely  as  agen- 
cies through  which  the  defendant  accomplished  the  result  from  which  relief  is 
sought  are  not  always  necessary  parties,  though  the  complainant  unnecessarily 
prays  for  relief  against  them.^*  The  assignor  of  a  claim  sued  on  in  equity  is  not  a 
necessary  party.^^  The  right  to  maintain  a  suit  in  equity  depends  upon  the  interest 
of  the  complainant  in  the  subject,  the  rule  being  that  he  must  have  a  substantial  in- 
terest therein.^'*  Any  party  interested  in  common  with  the  complainant  may  be 
joined  as  a  cocomplainant.*^  Equity  will  sometimes  enforce  at  the  instance  of  one 
person  a  promise  made  to  another,  though  not  made  for  the  benefit  of  complainant.*^ 
By  statute  in  Ohio  suits  are  required  to  be  brought  by  the  real  party  in  interest.*^ 


Federal  court  in  equity  upon  a  nonresident 
corporation  cannot  be  controlled  by  state 
statutes,  yet,  when  there  is  no  applicable 
provision  of  a  Federal  statute,  the  procedure 
of  the  state  statutes  may  be  followed,  if 
deemed  reasonable  and  adapted  to  the  pur- 
pose. Toledo  Computing  Scale  Co.  v.  Com- 
puting   Scale    Co.    [C.    C.    A.]    142    F.    919. 

34,  See   5   C.   L>.    1160. 

35.  Grand  Trunk  W.  R.  Co.  v.  Chicago  & 
E.    I.    n.    Co.    [C.    C.   A.]    141    F.    785. 

30.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson  [Fla.]  39  So.  392.  Necessary  par- 
ties are  those  without  whom  the  court  can- 
not properly  adjudicate  the  matters  in  suit. 
Id.  Indispensable  parties  are  persons  who 
have  such  an  interest  in  the  controversy  that 
an  equitable  disposition  of  tlie  case  cannot 
be  made  without  them.  Landram  v.  Jordan, 
25  App.  D.  C.  291.  Parties  claiming  interest 
adverse  to  plaintiff  in  bill  in  aid  of  execu- 
tion. Gavazzi  v.  Dryfoos,  4  7  Misc.  15,  95 
N.  T.  S.  199.  Bill  to  establish  gift  inter 
vivos  or  causa  mortis  must  join  parties 
who,  but  for  the  gift,  would  receive  the  sub- 
ject-matter thereof.  Graham  v.  Spence  [N. 
J.  Eq.]  63  A.  344.  In  a  suit  to  remove  a 
cloud  from  title  and  to  cancel  a  conveyance 
as  fraudulent,  the  parties  who  executed  the 
conveyance  are  necessary  parties,  especially 
if  the  conveyance  contains  covenants  of  gen- 
eral warranty.  Florida  Land  Rock  Phos- 
phate Co.  V.  Anderson  [Fla.]   39  So.  392. 

37.  Gavazzi  v.  Dryfoos,  47  Misc.  15,  95  N. 
Y.    S.    199. 

38.  In  a  suit  for  an  accounting  as  to  the 
proceeds  of  a  judgment  for  damages  render- 
ed in  condemnation  proceedings  by  a  city, 
on  the  ground  that  complainant  had  been 
fraudulently  induced  by  defendant's  agent  to 
execute  a  quitclaim  deed  to  the  property  and 
to  give  an  order  on  the  city  comptroller  for 
such  proceeds,  the  agent  and  the  city  comp- 
troller were  not  necessary  parties,  though 
the  petition  contained  an  unnecessary  prayer 
to  have  the  quitclaim  deed  and  the  order  set 
aside,  and  the  court  unnecessarily  decreed 
that  they  be  set  aside  so  far  as  they  affected 
complainant's  right  to  recover  from  defend- 
ant. Heath  v.  Schroer  [Mo.  App.]  96  S.  W. 
313. 

39.  The  receiver  of  a  corporation  was 
not  a  necessary  party  to  a  suit  by  guarantee 


company,  to  whom  the  receiver  had  assigned 
certain  funds,  to  recover  such  funds,  though 
under  the  terms  of  the  assignment  the  re- 
ceiver was  to  have  a  certain  proportion  of 
the  recovery.  Fidelity  &  Peposit  Co.  v.  Fi- 
delity   Trust    Co.,    143    F.    152. 

40.  Suit  to  foreclose  mortgage.  Bennett 
V.  First  Nat.  Bank,  117  111.  App.  382.  Neither 
a  remainderman  nor  the  trustee  of  his  in- 
terests can  sue  for  the  cancellation  of  a  con- 
tract by  tlie  holder  of  the  limited  estate 
granting  the  right  to  construct  a  levee  on  the 
property,  since  the  contract  does  not  affect 
their  interests,  and  having  failed  to  prevent 
the  construction  without  compensation  for 
their  interests,  their  only  remedy  was  an 
action  at  law  for  damages.  Crawford  v.  St. 
Francis  Levee  Dist.  Directors  [Ark.]  96  S.  "W. 
143.  A  beneficiary  under  a  will  who  re- 
ceived an  income  for  life  had  no  interest 
in  the  cancellation  of  the  record  of  birth 
of  a  child,  which  stated  that  tlie  beneficiary 
was  the  father  of  the  child,  the  real  parties 
interested  being  those  whose  estates  would 
be  increased  if  the  purported  father  died 
without  issue.  Vanderbilt  v.  Mitchell  [N. 
J.  Eq.]  63  A..  1107.  But  even  those  whose 
estates  -^'ould  be  thus  increased  had  no  stand- 
ing to  maintain  a  suit  to  cancel  the  record 
during  the  life  of  the  purported  father.  Van- 
derbilt v.  Mitchell  [N.  J.  Eq.]  63  A.  1106. 
Taxpayer  not  personally  interested  could 
not  sue  to  restrain  operation  of  contract 
between  city  water  commissioners  and  rail- 
road company.  Ampt  v.  Cincinnati,  2  Ohio 
N.  P.  [N.  S.]  489. 

41.  Party  having  interest  in  patented  in- 
ventions properly  joined  as  complainant  in 
suit  for  infringement.  Daimler  Mfg.  Co. 
V.  Conklin,  145  F.  955.  Joint  suit  by  several 
parties  deceived  by  same  fraud  and  all  in- 
jured in  same  way  and  seeking  same  relief. 
Hamilton  v.  American  Hulled  Bean  Co. 
[Mich.]  12  Det.  Leg.  N.  1005,  106  N.  W.  731. 
See  post  §  6  B,  Multifariousness. 

42.  So  where  a  landlord  allowed  a  tenant 
to  put  a  leased  piano  into  the  rented  apart- 
ments by  enlarging  a  window  and  promised 
that  the  piano  might  be  removed  in  the 
same  way,  equity  would  enforce  the  promise 
at  the  instance  of  the  lessor  of  the  piano, 
the  lease  thereon  having  expired.  Berry  v. 
Friedman   [Mass.]   78  N.  E.  305. 
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In  some  cases  a  bill  may  be  filed  by  parties  in  behalf  of  themselves  and  all  others 
similarly  situated.**  A  single  creditor  may  sne  to  set  aside  a  conveyance  as  fraudu- 
lent against  him.*^  All  parties  joined  as  defendants  must  have  some  common  inter- 
est in  the  subject-matter  or  be  in  some  way  jointly  liable.*®  One  may  be  a  proper 
though  not  a  necessary  party.*^ 

An  objection  on  account  of  parties  is  waived  if  not  properly  raised.*®     The  ques- 
tion may  be  raised  by  demurrer,*^  plea/"  or  answer.^^     The  objection  cannot  be' 
raised  for  the  first  time  on  appeal. ^- 

Bringing  in  new  parties J"'-^ — Xew  parties  may  be  brought  in  by  way  of  amend- 
ment.^* 

Intervention.^^ — Parties  having  an  interest  in  the  subject-matter  of  the  suit 
and  who  are  either  necessary  or  proper  parties  thereto,  if  not  made  so  by  the  plain- 
tiff, may  come  in  by  way  of  application  to  intervene  and  be  made  parties  complain- 
ant or  defendant  to  the  end  that  their  interests  may  be  adjudicated  and  protected;^® 
but  where  one  part}'  brings  suit  in  his  own  behalf  and  on  behalf  of  all  others  simi- 
larly situated,  one  of  the  latter  will  not'  ordinarily  be  allowed  to  intervene  by  an- 
other attorney.^''  The  rights  of  the  parties  on  the  merits  will  not  be  decided  upon 
a  petition  to  intervene.^^  An  order  of  interpleader  do€s  not  necessarily  involve  the 
exercise  of  equity  jui'isdiction.^^ 


43.  Suit  cannot  be  brought  by  a  taxpayer 
in  his  capacity  as  such  under  the  statute  in 
that  behalf  to  restrain  the  operation  of  a 
contract  bet'^'een  the  board  of  commissioners 
of  waterworks  of  a  city  and  a  railroad  com- 
pany, the  complainant  not  being  personally 
interested  in  such  suit.  Ampt  v.  Cincinnati, 
2   Ohio   N.   P.    (N.    S.)    4S9. 

44.  As  where  the  parties  are  very  numer- 
ous and  there  is  a  common  interest  or  com- 
mon right  which  is  sought  to  be  enforced. 
Dornan    v.    Buckley,    119    111.    App.    523. 

45.  Tissier    v.    Wailes    [Ala.]    39    So.    924. 

46.  Boonville  Nat.  Bank  v.  Blakey  [Ind.] 
76  N.  E.  529;  Merritt  v.  Alabama  Pyrites  Co. 
[Ala.]  39  So.  555;  Elk  Brewing  Co.  v.  Neu- 
bert,  213  Pa.  171,  62  A.  782;  Miller  v.  V^'illett 
[N.  J.  Eq.]  62  A.  178.  See  post  §  6  B,  Multi- 
fariousness. 

47.  In  a  suit  by  a  party  to  cancel  a  note 
purporting  to  have  been  executed  jointly  by 
complainant  and  a  decedent,  the  personal 
representative  of  the  deceased  is  a  proper 
but  not  a  necessary  party.  Ritterhoff  v. 
Puget  Sound  Nat.  Bank,  37  Wash.  76,  79 
P.  601. 

48.  Unless  raised  by  demurrer  or  answer. 
Code  Civ.  Proc.  §  499.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  Y.  S.  94  6.  Where  proper  but 
not  indispensable  parties  were  not  joined, 
but  objection  was  made  for  the  first  time  on 
the  hearing  of  a  demurrer.  Landram  v. 
Jordan,   25  App.   D.   C.   291. 

49.  Code  Civ.  Proc.  J  199.  Rose  v.  Mer- 
chants' Trust  Co.,  96  N.  T.  S.  946.  See  post  § 
6  E,  Grounds.  Such  defects  appearing  on 
face  of  complaint  are  waived  unless  raised 
by  demurrer.  Rose  v.  Merchants'  Trust  Co., 
96   N.    Y.    S.    946. 

50.  Mackey  v.  Mackey  [N.  J.  Eq.]  63  A. 
984.     See  post  §   6   F,  Plea. 

51.  Rose  v.  Merchants'  Trust  Co.,  96  N.  Y. 
S.    946. 

52.  Where  an  action  at  law  is  changed  to 
a  suit  in  equity  by  way  of  amendment  with- 
out exception  on  the  part  of  the  defendant 


who  has  appeared  to  the  action  at  law,  he 
cannot,  on  appeal,  complain  that  he  is  not  a 
party  to  the  suit  in  equity.  Westminster 
Nat.  Bank  v.  New  England  Electrical  Works. 
73  N.  H.  465,  62  A.  971.  See  Saving  Ques- 
tions for  Review,  6  C.  L,.  1385. 

53.  See   5   C.   L.    1161. 

54.  Substitution  of  subsequent  grantee  of 
a  decedent  as  complainant  in  suit  by  admin- 
istrator to  set  aside  prior  grant.  Busiere  v. 
Reilly,  189  111.  518,  75  N.  E.  958.  In  such 
case  the  bill  will  be  treated  as  having  been 
originally  brought  by  the  substituted  com- 
plainant. Id.  Where  in  a  suit  by  the  al- 
leged equitable  owners  of  interests  in  a  judg- 
ment at  law,  to  enjoin  payment  to  tlie  judge- 
ment plaintiff,  the  answer  alleged  that  com- 
plainants had  assigned  their  claim  to  third 
persons  before  the  rendition  of  the  judg- 
ment at  law.  It  was  proper  to  allow  the  bill 
to  be  amended  by  making  sucli  third  per- 
sons parties  defendant.  Murphy  &  Co.  v. 
American  Soda  Fountain  Co.,  86  Miss.  791, 
39  So.  100. 

55.  See   5   C.   I..   1161. 

56.  Wightman  v.  Evanston  Yaryan  Co., 
217  111.  371,  75  N.  E.  502.  The  right  of  in- 
tervention, in  the  absence  of  statutory  regu- 
lation, is  controlled  by  the  general  rules  in 
equity  as  to  proper  parties.  Id.  Any  prop- 
er, though  not  necessary  party,  may  inter- 
vene where  the  rights  of  tlie  other  parties 
will  not  be  jeopardized.  Brinckerhoff  v.  Hol- 
land   Trust    Co.,    146    F.    203. 

57.  He  may  be  made  a  cocomplainant  ap- 
pearing by  the  original  complainant's  attor- 
ney, and  if  the  case  is  disposed  of  in  any  way 
other  than  at  final  hearing  on  the  pleadings 
and  proof,  the  court  "will  then  determine 
whether  to  allow  the  intervention.  Bowker 
v.  Haight  &  Freese  Co.,  140  F.  794. 

58.  Whether  tliere  could  be  contribution 
between  joint  tort  feasors  and  whether  peti- 
tioner should  be  subrogated  to  the  rights 
of  the  complainant.  Brinckerhoff  v.  Holland 
Trust  Co.,   146   F.   203. 
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§  6.  Pleading.  A.  General  ridcs.^^ — Questions  not  put  in  issue  by  the  plead- 
ings will  not  be  considered.*'^  A  pleading  is  taken  to  be  what  it  is  in  substance,  re- 
gardless of  its  form  or  the  name  given  to  it  b}'  the  pleader.''-  Allegations  of  con- 
clusions without  the  facts  on  which  they  are  based  are  insufficient.*'^  On  the  other 
hand,  legal  conclusions  need  not  be  alleged  at  all  but  may  be  left  to  be  drawn  by  in- 
ference from  the  facts  alleged.*'*  Allegations  must  not  be  vague  and  indefinite."' 
The  matter  of  withdrawal  of  pleadings  is  within  the  discretion  of  the  court."*' 

(§6)  B.  Original  hill,  petition,  or  complaint.^'' — All  the  facts  essential  to 
relief  must  be  alleged."*  The  allegations  must  be  of  facts  and  not  of  mere  conclu- 
sions.*'^ Indeed,  the  conclusion  may  be  left  to  be  drawn  by  inference  from  the  facts 
alleged.'*'  Allegations  on  information  and  belief  need  not  be  considered  where  the 
other  allegations  entitle  complainant  to  the  relief  sought. '^^  It  is  not  necessary  to 
interrogate  the  defendant  specially  upon  any  material  statement  in  the  bill  unless 
complainant  desires  a  discovery.'-  Where  a  petition  states  facts  sufficient  to  entitle 
complainant  to  both  legal  and  equitable  relief  and  prays  relief  only  a  part  of  which 
can  be  had  at  law  but  all  of  which  can  be  had  in  equity,  the  pleader  will  be  held  to 
have  invoked  the  chancery  and  not  the  common-law  powers  of  the  court.'^ 


59.  Municipal  Court  Act.  §  187  [Laws  1902. 
p.  1-516.  c.  580]  giving  tlie  municipal  court 
authority  to  make  an  order  of  interpleader 
is  not  unconstitutional.  Satkofsky  v.  Jarmu- 
lowsky.   49   Misc.   624,   97   N.   Y.   S.   357. 

60.  See    5    C.    L.    1161. 

61.  Lawler  v.  French.  104  Va.  140,  51  S. 
E.  180.  See  post  §  6.  I.  Issues,  Proof,  and 
Variance.  Proof  without  averment  is  as  un- 
available as  is  averment  witliout  proof  where 
the  averment  is  denied.  Jacoby  v.  Funk- 
houser  [Ala.]  40  So.  291. 

62.  A  so-called  amended  supplemental  bill 
held  in  el¥ect  a  new  suit.  Columbia  Finance 
&  Trust  Co.  V.  Fierbaugh  [W.  Va.]  53  S.  E. 
468. 

63.  Fraud.  Daab  v.  New  York  Cent.  & 
H.  R.  Co.  [N.  J.  Eq.]  62  A.  44  9;  Ellis  v. 
Cj-awson  [Ala.]  41  So.  94  2.  Misconduct  of 
corporate  directors.  Allen  v.  Luke,  141  F. 
694.  That  insurance  policy  had  no  surrender 
value.  Marks  v.  Equitable  Life  Assur.  Soc. 
109  App.  Div.   675,   96   N.   Y.   S.    551. 

64.  Fraud.  Bates  v.  Hastings  [Mich.]  13 
Det.   Leg.   N.   626,   108   N.   \V.    1005. 

65.  Burkheimer  v.  National  Mut.  Bldg.  & 
L.  Ass'n  [W.  Va.]  53  S.  E.  372:  Godwin  v. 
Phifer  [Fla.]  41  So.  597;  Graham  v.  Spence 
[N.   J.   Eq.]    63   A.    344. 

66.  Discretion  held  not  abused  in  allowing 
withdrawal  of  a  bill  in  tlie  nature  of  a  sup- 
plemental bill  filed  by  an  intervener  after  de- 
fendant had  filed  an  answer  denying  that 
intervener  had  any  interest  in  the  suit.  City 
of  Vicksburg  v.  Vicksburg  Waterworks  Co., 

202  U.   S.  453,   50  Law.   Ed. .     In  such  case 

the  court  may  suppress  testimony  in  support 
of   such   pleadings.     Id. 

67.  See  5  C.  L.   1162. 

6S.  Godwin  v.  Phifer  [Fla.]  41  So.  597; 
Graham  v.  Spence  [N.  J.  Eq.]  63  A.  344; 
?Iaydon  v.  St.  Louis,  etc.,  R.  Co..  117  Mo. 
App.  76.  93  S.  "W.  833.  The  complainant  can- 
not avail  himself  of  any  claim  not  covered  by 
his  bill,  though  established  by  the  evidence. 
Millard  v.  Millard  [111.]  77  N.  E.  595.  Aver- 
ment that  a  grantee  made  advances  to  the 
grantor  subsequent  to  the  execution  of  the 
deed  and  looked  to  the  property  conveyed  for 


payment  did  not  show  any  debt  between 
grantor  and  grantee  at  date  of  deed  or  any 
agreement  that  the  deed  was  to  be  consider- 
ed a  mortgage  for  future  advances.  Jacoby 
V.  Funkhouser   [Ala.]   40   So.   291.  • 

Lack  of  adeqante  remedy  at  la^T  must  be 
shown  by  the  bill.  Haydon  v.  St.  Louis,  etc., 
R.  Co.,  117  Mo.  App.  76,  93  S.  W.  833.  In- 
junction against  trespass.  Carswell  v.  Swin- 
dell, 102  Md.  636,  62  A.  956.  Injunction 
against  disturbance  of  easement.  Gaynor  v. 
Bauer    [Ala.]    39    So.    749. 

69.  Godwin  v.  Phifer  [Fla.]  41  So.  597.  A 
general  allegation  of  fraud  is  unavailing  to 
confer  jurisdiction  where  the  facts  alleged 
do  not  show  fraud.  Daab  v.  New  York  Cent. 
&  H.  R.  Co.  [N.  J.  Eq.]  62  A.  449.  In  will 
contest,  allegation  that  will  was  procured 
by  fraud  and  misrepresentation  was  insuf- 
ficient. Ellis  V.  Crawson  [Ala.]  41  So.  942. 
Where  the  facts  constituting  alleged  mis- 
conduct of  bank  directors  resulting  in  losses 
to  the  bank  were  not  alleged,  the  allegation 
of  misconduct  was  an  allegation  of  a  con- 
clusion. Allen  V.  Luke,  141  F.  694.  Where 
the  provisions  of  an  insurance  policy  were 
not  alleged  and  tlie  policy  was  not  made 
a  part  of  the  complaint,  an  allegation  tliat 
the  policy  had  no  surrender  value  was  a 
conclusion  of  law.  Marks  v.  Ecjuitable  Life 
Assur.  Soc,  110  App.  Div.  675,  96  N.  Y.  S. 
551. 

70.  Fraud  may  be  sufficiently  charged  by 
inference  from  the  facts  alleged.  In  suit 
to  restrain  illegal  application  of  public  funds. 
Bates  v.  Hastings  [Mich.]  13  Det.  Leg.  N.  626, 
108    N.    W.    1005. 

71.  Manning  v.  Jagels  [N.  J.  Eq.]  63  A. 
492. 

72.  Equity  rule  40,  requiring  this,  was  re- 
pealed in  1850.  Way  v.  Hygienic  Fleeced  Un- 
derwear Co.    [C.   C.   A.]    144    F.   870. 

73.  In  the  district  court.  Ames  v.  Ames 
[Neb.]  106  N.  W.  584.  After  filing  a  petition 
of  that  character  the  plaintiff  may  elect  to 
proceed  at  law,  but  to  do  so  he  should  mani- 
fest his  election  by  some  unequivocal  act, 
which  commits  him  to  the  theory  that  he  has 
abandoned  his  claim   to  equitable  relief.     Id. 
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Allegations  of  tlie  loss,  detention,  or  clestriiction  of  the  in&tniment  sued  on 
must  be  verified.'*  ^Miere  a  bill  is  verified  by  complainant's  agent  or  attorney,  the 
verification  must  show  that  the  affiant  knew  the  contents  of  the  bill.''"  Allegations 
proj)erly  pleaded  and  not  denied  by  the  answer  are  admitted.'®  The  allegations  of 
an  unsworn  bill  are  not  available  as  evidence  in  favor  of  a  cross  complainant.'' 

Sufficiency  of  allegations.'^ — The  allegations  must  be  definite  and  certain.''' 
A  bill  is  sufficiently  definite  if  it  notifies  the  defendant  of  the  purpose  of  the  suit.*" 
Indefiniteness  in  the  allegations  of  a  l)ill  may  be  cured  by  amendment/^  and  neces- 
sary specific  allegations  may  be  supplied  by  exhibits.'-  Tlie  allegations  must  not  be 
repugnant.®^ 

Multifariousness.^* — There  is  no  absolute  standard  by  which  to  determine  wheth- 
er or  not  a  bill  is  multifarious  and  it  is  impossible  to  state  a  rule  applicable  to  all 
cases.*^  The  question  is  largely  within  the  discretion  of  the  court;-'''  and  to  a  con- 
siderable degree  depends  upon  the  particular  facts  of  each  case.-^^  The  essence  of 
multifariousness  is  the  improper  blending  of  distinct  demands  or  independent  mat- 
ters in  one  bill;^*  and  it  m.ay  consist  of  the  misjoinder  of  either  parties''''  or  causes 


A  mere  demand  for  a  jury  to  try  the  is- 
sues of  fact  is  not  such  an  act  as  would  war- 
rant the  court  in  assuming  that  the  plaintiff 
has  abandoned  his  claim  to  equitable  re- 
lief, because,  where  the  relief  sought  is 
equitable,  a  court  in  its  discretion  may  sub- 
rait  the  issues  of  fact  to  a  jury.     Id. 

74.  Objection  waived  if  not  taken  before 
answering  to  the  merits.  Hoagland  v.  Su- 
preme Council  Royal  Arcanum  [N.  J.  Eq.] 
61  A.    9S2. 

75.  See  Code  1899,  c.  14.5,  §  42.  Baltimore 
Bargain  House  v.  St.  Clair,  58  W^  Va.  565,  52 
S.    E.    660. 

76.  See  post  this  section,  subd.  G.  An- 
swer. 

77.  Bledsoe    v.    Jones    [Ala.]    40    So.    111. 

78.  See  5  C.  L.   1162. 

79.  Graham    v.    Spence    [X.    J.    Eq.]    6.'^    A. 
.344.     Allegations    intended    to    show    that    a 
corporation   had  not  complied  with  the  laws 
of  the   state   of  its   creation   held   insufficient 
to  call   for  answer.     Burkheimer  v.   National 
Mut.    Bldg.    &    L.    Ass'n     [W.    Va.]     53    S.    E.  , 
372.     This    principle    applies    to    all    bills    in 
equity,    but    is    especially    applicable    to    bills 
seeking  an  injunction,  the  rule  being  that  the 
title   or   interest   of  the  complainant   and   the 
facts  upon  which  he  predicates  his  prayer  for  i 
such    relief    must    be    stated    positively    with  ; 
clearness    and    certainty.     Godwin    v.    Pliifer 
[Fla.j    41   So.    597. 

80.  Bill  by  receiver  of  insolvent  corpora- 
tion for  an  accounting  from  a  mortgagee  in 
an  alleged  void  mortgage  on  the  corporate 
property  held  sufficiently  definite.  Pryor  v. 
Gray  [N.  J.  Eq.]  62  A.  439.  Bill  by  receiver 
of  bank  to  recover  from  directors  money  of 
bank  lost  through  their  misconduct  held  not 
demurrable  for  failure  to  state  amount  of 
losses.      Allen  v.  Luke,   141   F.  694. 

81.  Bill  for  specific  performance.  V\'hite 
V.  Poole,  73  N.  H.  403,  62  A.  494.  Failure  to 
allege  acts  showing  misconduct  of  defend- 
ants in  suit  against  former  dii-ectors  of  a 
corporation  for  money  lost  through  their 
misconduct.     Allen  v.  Luke,  141  F.  694. 

52.  Grant  v.  Cumberland  Valley  Cement 
Co..    5S   W.   Va.   162,   52   S.   E.   36. 

53.  An    allegation    that     a     will    was    not 


properly  attested  was  not  necessarily  re- 
pugnant to  a  copy  filed  as  an  exhibit  which 
showed  on  its  face  that  the  will  was  properly 
attested,  since  the  facts  thus  shown  by  the 
copy  might  not  be  true.  Ellis  v.  Crawson 
[Ala.]    41    So.    942. 

84.  See    5   C.    L.    1163. 

85.  Horner  v.  Nitsch  [Md.]  63  A.  1052; 
Howe  &  Davidson  Co.  v.  Haugan.  140  F.  182; 
F'idelity  &  Deposit  Co.  v.  Fidelitv  Trust  Co.. 
143    F.    152. 

86.  South  Penn.  Oil  Co.  v.  Calf  Creek  Oil 
&    Gas    Co..    140    F.    507. 

S7.  South  Penn.  Oil  Co.  v.  Calf  Creek  Oil 
&  Gas  Co.,  140  F.  507.  Bill  to  protect  ease- 
ments and  water  rights  lield  not  multifarious. 
Howe  &  Davidson  Co.  v.  Haugan.  140  F. 
182. 

88.  Horner  v.  Nitsch  [Md.]  63  A.  1052; 
Gray  v.  Bloomington  &  N.  R.  Co.,  120  111. 
App.    159. 

89.  Lack  of  a  common  interest  on  the  part 
of  all  the  defendants  makes  a  bill  multi- 
farious. Miller  v.  Willett  [N.  J.  Eq.]  62  A. 
178.  The  mere  existence  of  similar  questions 
of  fact  ■will  not  justify  a  joinder  of  de- 
fendants. Boonville  Nat.  Bank  v.  Blakey 
[Ind.]  76  N.  E.  529.  The  mere  fact  that  each 
demand  is  asserted  as  a  right  growing  out 
of  tlie  administration  of  an  estate  so  tliat 
each  case  involves  some  common  elements 
of  fact  will  not  warrant  tlie  joining  of  sepa- 
rate claims  against  defendants  growing  out 
of  different  transactions  and  involving  ma- 
terial inquiries  wliicli  are  essentially  foreign 
to  eacli  other.  Id.  A  bill  v\-hich  joins  sepa- 
rate respondents  acting  in  different  capaci- 
ties upon  different  rights  and  not  chargeable 
with  any  joint  liability  or  interest  in  the 
relief  sought  is  defective.  Elk  Brewing  Co. 
V.  Neubert,  213  Pa.  171.  62  A.  782.  In  a  suit 
to  enforce  a  trust  in  land  the  joinder  of 
parties  wlio  merely  claimed  an  adverse  in- 
terest in  tlie  land  but  not  in  the  trust  render- 
ed the  bill  multifarious.  Merritt  v.  Alabama 
Pyrites  Co.  [Ala.]  39  So.  555.  The  rule  under 
chancery  rule  108  that  in  mortgage  suits 
subsequent  incumbrancers  are  proper  parties 
and  may  be  brought  in  by  a  general  allega- 
tion that  they  are  subsequent  incumln-ancers 


1356 


EQUITY  §  6B. 


7  Cur.  Law. 


of  action,^"  or  both."  It  is  not  indispensable,  however,  that  all  the  defendants 
should  have  an  interest  in  all  the  matters  in  litigation,^^  or  that  they  should  be  in- 
terested in  the  same  manner  and 'to  the  same  extent.^^  A  bill  is  not  multifarious 
for  misjoinder  of  complainants  where  all  of  them  have  been  injured  in  the  same  way 
by  the  same  defendant  and  all  seek  the  same  relief,^*  nor  will  any  bill  be  held  mul- 
tifarious in  which  there  is  a  unity  of  purpose  and  all  the  equities  involved  relate  to 
the  same  subject-matter,^^  or  which  presents  a  common  point  of  litigation,  the  de- 


and  claim  some  interest  cannot  be  extended 
to  other  cases  nor  to  other  parties  claiming 
other     riehts.  ,  Id. 

90.  Bill  by  receiver  of  corporation  against 
directors  for  negligence  and  malfeasance 
held  multifarious.  Emerson  v.  Gaither  [Md.l 
64  A.  26.  A  bill  by  the  heirs  of  a  deceas- 
ed person  against  a  purchaser  of  the  deced- 
ent's real  estate  at  a.  sale  thereof  for  non- 
payment of  taxes,  to  set  aside  the  deed  ac- 
quired under  such  purchase  and  to  declare 
the  dower  of  the  widow  of  such  decedent 
in  the  same  land  barred,  is  multifarious. 
Frum  V.  Fox,  58  W.  Va.  334,  52  S.  E.  178. 
Joinder  of  legal  and  equitable  causes  of  ac- 
tion, as  where  member  of  voluntary  associa- 
tion sued  for  reinstatement  and  for  recovery 
of  sick  benefits.  Mesisco  v.  Giuliano,  190 
Mass.  352,   76  N.  E.   907. 

01.  Complaint  by  trustee  in  bankruptcy 
against  several  creditors  alleged  to  have 
received  preferences  and  one  alleged  to  have 
received  a  fraudulent  conveyance  held  multi- 
farious, no  vital  connection  appearing  be- 
tween the  several  transactions  involved. 
Boonville  Nat.  Bank  v.  Blakey  [Ind.]  76  N.  E. 
529.  Bill  seeking  alimony  from  complain- 
ant's husband  and  to  compel  a  settlement  of 
a  partnership  between  the  husband  and  a 
third  party,  held  multifarious.  Stuckey  v. 
Stuckey,  122  111.  App.  555.  A  bill  in  equity 
which  charged  that  certain  real  estate  was 
bought  for  the  plaintiff  corporation  by  its 
president  and  was  paid  for  in  whole  or  in 
part  with  its  funds,  or  with  the  proceeds  of 
its  stock  unlawfully  issued  and  sold,  and 
not  properly  accounted  for,  and  that  its 
president  fraudulently  caused  the  real  es- 
tate to  be  conveyed  to  his  son,  one  of  the 
defendants,  through  whom  several  other  de- 
fendants, but  not  all  the  defendants,  had 
legal  or  equitable  titles,  which  they  should 
convey  to  the  plaintiff;  that  a  part  of  the 
above  defendants,  and  two  other  defendants, 
had  unlawfully  received  stock  in  the  plaintiff 
corporation,  which  they  should  account  for 
to  it;  and  that  still  another  defendant  had 
unlawfully  received  and  sold  the  stock  of  the 
plaintiff,  in  part,  at  least,  other  than  that 
mentioned  in  the  preceding  class,  for  the 
proceeds  of  which  he  should  account  to  it, — 
was  bad  for  multifariousness.  Camden  Land 
Co.  V.  Lewis  [Me.]   63  A.  523. 

02.  It  is  sufficient  if  each  party  has  an 
Interest  In  some  essential  matters  involved 
which  are  connected  with  the  others.  Jones 
V.  Missouri-Edison  Elec.  Co.  [C.  C.  A.]  144 
F.  765.  Gray  v.  Bloomington  &  N.  R.  Co., 
120  111.  App.  159.  A  bill  seeking  to  enjoin 
the  prosecution  of  two  actions  at  law  against 
the  complainant  involving  the  same  subject- 
matter,  but  instituted  by  different  plaintiffs, 
Is  not  multifarious.  South  Penn.  Oil  Co.  v. 
Calf  Creek  Oil  &  Gas  Co.,  140  F.  507.  A  bill 
against  a  county  clerk  and  his  several  sure- 


ties for  several  terms,  charging  fraudulent 
manipulation  by  the  clerk  of  his  accounts, 
was  not  multifarious.  Place  v.  State  [Ark.] 
92   S.  W.  242. 

03.  A  bill  Is  not  multifarious  where  one 
general  right  only  is  claimed  by  it,  although 
the  defendants  have  only  separate  interests 
in  distinct  questions  which  arise  out  of  or 
are  connected  with  such  right.  All  of  the 
defendants,  however,  must  be  affected  in 
some  respect  by  the  action  or  by  some  part 
thereof.  State  v.  Knife  Falls  Boom  Corp., 
96  Minn.  194,  104  N.  W.  817.  Under  this  rule, 
where  a  corporation  assigned  its  deposits, 
in  two  depositories,  to  a  guaranty  company 
which  had  furnished  bond  for  the  corpora- 
tion's defaulting  treasurer,  and  it  appeared 
tliat  both  depositories  Avere  concerned  in 
the  fraudulent  manipulation  of  the  deposits 
by  such  treasurer,  though  not  to  the  same 
extent  nor  always  in  the  same  way,  it  was 
I'iCld  that  the  guaranty  company  might  sue 
the  depositories  jointly.  Fidelity  &  Deposit 
Co.  v.  Fidelity  Trust  Co.,  143  F.  152.  That 
assignees  for  creditors  maj'  have  been  un- 
faithful in  different  ways  or  that  all  may 
not  be  responsible  does  not  render  a  bill 
against  them  by  a  creditor  multifarious  (An- 
drews V.  Tuttle-Smith  Co.,  191  Mass.  461,  78 
N.  E.  99),  nor  does  tlie  joinder  of  a  creditor 
who  has  received  an  unlawful  preference 
from  the  assignees  render  the  bill  multi- 
farious (Id.).  Bill  by  indorser  for  an  ac- 
counting against  holder  of  usurious  notes, 
to  wliich  another  indorser  was  made  party 
defendant,  held  not  multifarious.  Horner  v. 
Nitsch  [Md.]  63  A.  1052.  Where  there  was 
a  concert  of  action  between  a  lessor  and 
the  holder  of  a  tax  sale  certificate  against 
the  property  to  use  such  certificate  in  order 
to  oust  the  lessee,  a  bill  to  be  relieved  from 
the  forfeiture,  under  the  lease,  for  failure  to 
pay  the  tax  was  not  multifarious  because  it 
joined  the  lessor  and  the  holder  of  the 
certificate  as  defendants.  Kann  v.  King,  25 
App.  D.  C.  182. 

04.  Bill  by  stockholders  for  cancellation 
of  subscriptions  on  account  of  fraudulent 
representations  held  not  multifarious,  though 
the  representations  were  made  to  each  com- 
plainant separately.  Hamilton  v.  American 
ilulled  Bean  Co.  [Mich.l  12  Det.  Leg.  N.  1005, 
106  N.  "W.   731. 

05.  Bill  to  quiet  title  against  parties  de- 
riving title  from  the  same  grantor  as  com- 
plainant and  involving  portions  of  a  single 
original  tract  of  land.  Sicard  v.  Guyllou 
[Ala.]  41  So.  474.  Where  a  will  and  a  deed 
were  parts  of  the  same  scheme  to  obtain  the 
property  of  a  decedent  and  both  were  held 
by  the  same  person,  the  will  not  having  been 
probated,  a  single  suit  was  proper  to  set 
aside  both  instruments.  Irving  v.  Bruen, 
97  N.  Y.  S.  180.  Bill  for  infringement  of 
several  patents  used  as  integral  parts  of  the 
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cision  of  which  will  affect  the  whole  subject-matter  and  settle  the  rights  of  all  the 
parties.^^  A  bill  will  not  be  rendered  multifarious  b}'  impertinent  matter^^  or  by 
consistent  alternative  averments.''*  The  test  of  multifariousness  under  the  Codes 
is  the  same  as  under  the  general  equity  practice.^^ 

The  question  of  multifariousness  may  be  raised  by  demurrer/  motion,^  plea 
or  answer.^  If  not  properly  raised  it  is  waived.*  It  is  often  a  matter  of  discretion 
with  the  chancellor  whether  complainant  will  be  required  to  separate  suits  im- 
properly joined.^     A  motion  for  a  separate  trial  may  be  granted  for  good  cause.® 

PrayerJ — A  party  seeking  equitable  relief  must  specitically  demand  it,  unless 
the  nature  of  the  cause  itself  indicates  that  tlie  relief  sought  is  equitable.*  Un- 
der a  general  prayer  any  relief  may  be  granted  which  is  authorized  by  the  pleadings 
and  proof.^  Inconsistent  prayers  are  not  permissible/"  nor  will  a  complainant  be 
allowed  to  set  out  two  inconsistent  states  of  fact  and  ask  for  alternative  relief,"  but 


same  machine,  and  conjointly  used  and  con- 
jointly infringed  by  the  defendant,  held  not 
multifarious.  Daimler  Mfg.  Co.  v.  Conklin, 
145  F.  955.  Bill  by  minority  stockholder  to 
avoid  a  reorganization  and  for  the  rehabili- 
tation of  the  old  corporation  held  not  multi- 
farious. Jones  V.  Missouri-Edison  Elec.  Co. 
[C.»C.  A.]  144  F.  765.  Bill  fot  accounting 
of  partnership  transactions  and  to  declare 
a  lien  in  complainant's  favor  upon  defend- 
ant's interest  in  the  assets  of  a  new  firm. 
Selman  &  Co.  v.  Walling  [Ala.]   39  So.  568. 

96.  Jones  V.  Missouri-Edison  Elec.  Co. 
[C.  .C.  A.]  144  F.  765.  Application  of  the 
assets  of  a  national  bank  to  its  liabilities 
and  the  enforcement  of  stockholders'  liability 
being  made  by  statute  a  part  of  the  liquida- 
tion of  such  a  bank,  both  remedies  may  be 
pursued  in  one  bill.     Wyman  v.  Wallace,  201 

U.  S.  230,  50  Law.  Ed. ;  Frenzer  v.  Wallace, 

201  U.  S.  244,  50  Law.  Ed. .     Bill  in  equity 

by  receiver  of  an  insolvent  national  bank 
against  several  former  directors  to  recover 
money  lost  to  the  bank  by  defendants'  mis- 
conduct, held  not  multifarious.  Allen  v. 
Luke,  141  F.  694. 

97.  Howe  &  Davidson  Co.  v.  Haugan,  140 
F.   182. 

98.  As  where  bill  by  creditor  to  set  aside 
fraudulent  conveyance  by  debtor  contained 
alternative  averments  in  connection  with 
each  of  which  actual  fraud  by  grantor  and 
grantee  was  charged,  and  the  relief  prayed 
in  connection  with  each  alternative  phase  of 
the  bill  was  the  same.  Tissler  v.  Wailes 
[Ala.]    39   So.   924. 

Distinguished  from  repuffnancy:  Multi- 
fariousness is  not  synonymous  with  incon- 
sistency or  repugnancy.  Ellis  v.  Crawson 
[Ala.]  41  So.  942. 

99.  The  test  whether  several  causes  of  ac- 
tion are  improperly  united  in  the  complaint 
is  whether  all  the  matters  alleged  therein 
could  have  been  included  in  a  bill  in  equity 
under  the  old  practice  without  making  it 
multifarious.  If  so.  they  may  be  properly 
united  in  one  complaint  under  the  code  prac- 
tice. State  V.  Knife  Falls  Boom  Corp.,  96 
Minn.  194,  104  N.  W.  817. 

1.  See  post  this  section,  subd.   B,  Grounds. 

2.  Where  a  bill  was  multifarious  by  rea- 
son of  the  joinder  of  certain  defendants  and 
the  defect  could  not  be  cured  by  amendment 
eliminating  the  other  defendants  without 
disclosing  lack   of   local   jurisdiction,   it   was 


proper  to  dismiss  the  bill  on  motion.  Merritt 
V.  Alabama  Pyrites  Co.  [Ala.]  39  So.  555.  See 
post  §  9,  Dismissal.  Objection  for  multi- 
fariousness in  misjoinder  of  parties  should  be 
taken  by  motion  for  separate  trials.  Boon- 
ville  Nat.  Bank  v.  Blakey  [Tnd.]  76  N.  E.  529. 

3.  See  Equity,  5  C.  L.  1144,  1164. 

4.  The  general  rule  is  that  the  objection  is 
waived  if  not  taken  by  demurrer  before  an- 
swering to  the  merits.  Ellis  v.  Crawson 
[Ala.]  41  So.  942;  Shellenberger  v.  Altoona  & 
P.  Connecting  R.  Co.,  212  Pa.  413,  61  A.  1000. 
Objection  for  multifariousness  is  waived  by 
answer  and  submission  to  trial  on  the  merits. 
Bird  V.  Bird,  218  111.  158,  75  N.  E.  760. 

5.  Upon  the  joinder  of  suits  which  are 
wholly  of  equitable  cognizance  the  objec- 
tions to  multifariousness  are  the  tendency 
to  prolixity  and  confounding  of  proofs  and 
the  loading  of  a  defendant  with  unnecessary 
costs,  and  such  a  joinder  does  not  go  to  that 
which  is  vital  or  essential.  Boonville  Nat. 
Bank  V.  Blakey  [Ind.]  76  N.  E.  529. 

6.  The  granting  of  such  motion  is  ordi- 
narily a  matter  of  discretion,  but  where  dis- 
tinct causes  of  action  have  been  joined  tlie 
overruling  of  the  motion  constitutes  an  abuse 
of  discretion.  Boonville  Nat.  Bank  v.  Blakey 
[Ind,]  76  N.  E.  529. 

7.  See   5   C.   L.    1164. 

8.  Muller  v.  Witte.  78  Conn.  495,  62  A.  756. 

9.  Katz  V.  Obenchain  [Or.]  85  P.  617. 
Though  prayer  for  special  relief  Is  denied. 
Thompson  v.  American  Percheron  Horse 
Breeders'  &  Importers'  Ass'n,  114  111.  App. 
131.  Under  a  general  prayer  in  a  bill  for 
specific  performance  a  money  decree  may  be 
rendered.  Barlow  v.  McDowell.  118  111.  App. 
506.  Decree  of  foreclosure  allowed  In  suit 
by  mortgagee  in  possession  to  require  mort- 
gagor to  elect  to  affirm  or  disaffirm  the  sale, 
though  no  foreclosure  was  prayed  for.  Hag- 
gert  V.  Wilczinski  [C.  C.  A.]   143  F.  22. 

10.  Prayers  in  a  suit  by  a  trustee  in  bank- 
ruptcy that  a  conveyance  by  the  bankrupt  be 
set  aside  as  fraudulent  and  that  tlie  parties 
receiving  the  proceeds  of  such  sale  be  de- 
clared trustees  for  the  benefit  of  the  estate 
v;ere  inconsistent.  Chisholm  v.  Wallace 
[Ala.]   40  So.  219. 

11.  Gray  v.  Bloomington  &  N.  R.  Co.,  120 
111.  App.  159.  As  wliere  the  bill  clearly  dis- 
closes the  fact  tliat  he  seeks  relief  based 
upon  the  recognition  of  the  validity  of  a 
transaction  which  he  seeks  to  specifically  en- 
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he  may  state  the  facts  and  ask  for  alternative  relief  according  to  the  conclusions  of 
law  which  the  court  may  draw  from  such  facts.^^  The  fact  that  some  of  the  relief 
prayed  for  cannot  be  gi-anted  will  not  invalidate  the  whole  bill.^^ 

(§  6)  C.  Amended  and  supplemental  hills,  complaints,  or  petition}^ — 
Amendments  may  relate  to  matters  of  either  substance  or  form.^^  Thus,  amend- 
ments have  been  allowed  to  cure  indefiniteness  in  the  allegations.^*^  to  conform 
pleadings  to  proof/"  to  change  the  capacity  in  which  the  complainant  sues/*  to 
bring  in  new  parties/"  and  to  recast  the  bill  so  as  to  make  it  state  an  equitable  in- 
stead of  legal  caui^e  of  action.^*'  A  bill  may  be  amended  so  as  to  set  up  facts  omitted 
from  the  original  bill  and  which  tend  to  establish  the  claim  for  the  relief  sought  in 
such  bill,-^  but  the  fact  that  essential  facts  are  thus  added  may  raise  a  presumption 
against  the  truth  of  such  facts.^^  An  amendment  must  not  constitute  a  departure 
from  the  original  pleadings,"^  nor  set  up  a  new  cause  of  action,-*  the  test  as  to  a  new 
cause  of  action  being  whether  the  same  evidence  woidd  sustain  both  bills  and  the 
measure  of  damages  would  be  the  same.^"     An  amendment  will  not  be  allowed  mere- 


force,  and  at  the  same  time  pray  for  the  an- 
nulment of  such  transaction  as  fraudulent. 
Cella  V.  Brown  [C.  C.  A.]  144  F.  742. 

12.  Thus,  a  bill  may  be  framed  in  a  dou- 
ble aspect  with  an  alternative  prayer.  Gray 
V.  Bloomington  &  N.  R.  Co.,  120  111.  App.  159; 
Cella  V.  Brown  [C.  C.  A.]  144  F.  742.  Where 
a  complainant  Is  uncertain  whether  upon  a 
certain  state  of  facts  he  is  entitled  to  avoid 
a  contract  or  transfer  for  fraud  or  breach  of 
trust  and  to  recover  back  his  property,  or  to 
enforce  a  lien  upon  it  for  its  value,  he  may 
pray  for  each  in  the  alternative,  and  a  court 
of  equity  will  grant  him  the  relief  to  which 
it  deems  him  entitled.  Jones  v.  Missouri-Edi- 
son  Elec.   Co.    [C.   C.  A.]    144    F.   765. 

In  Xew  York  the  complainant  may  demand 
equitable  relief  with  an  alternative  demand 
for  legal  relief.  Doyle  v.  Delaney,  98  N.  Y. 
S.  468. 

13.  Doyle  V.  Delaney,   08  N.   Y.   S.   468. 

14.  See   5   C.  L.   1165. 

15.  Brassington  v.  Waldron  [Mich.]  12  Det. 
Leg.  N.    1011,   107   N.   W.   100. 

16.  Failure  to  allege  acts  charged  as  mis- 
conduct in  action  by  bank  receiver  against 
former  directors.  Allen  v.  Luke,  141  F.  694. 
Bill  for  specific  performance.  White  v. 
Poole,    73   N.    H.   403,    62    A.    494. 

17.  Deering  v.  Shreyer,  110  App.  Div.  200, 
97  N.  Y.  S.  14.  Such  amendments  are  freely 
permitted  before  final  decree*  if  promptly 
made.  Laskey  v.  Burrill  [Va.]  54  S.  E.  23. 
The  bill  must  be  so  amended  where  there 
is  a  variance  between  it  and  the  proofs. 
otherwise  the  decree  cannot  stand.  Higgins 
V.   Higgins,   219   111.   146,    76   N.   E.    86. 

18.  Bill  to  foreclose  by  executor  in  in- 
dividual capacity  amended  by  substitution 
of  complainant  in  his  representative  ca- 
pacity. Leahy  v.  Haworth  [C.  C.  A.]  141  F. 
S50. 

19.  Murphy  &  Co.  v.  American  Soda  Foun- 
tain Co.,  S6  Miss.  791,  39  So.  100;  Busiere  v. 
Reilly.  189  111.  518,  75  N.  E.  958.  See  ante 
§  5,  Bringing  in  New  Parties. 

20.  Kramer  v.  Gille,  140  F.  682.  Where 
justice  requires  it  an  action  at  law  may  be 
changed  to  a  suit  in  equity.  Westminster 
Nat.  Bank  v.  New  England  Electrical  Works. 
73  N.  H.  465.  62  A.  971.  Where  the  evidence 
in    an    action    brought    and    tried    as    one    at 


law  shows  that  it  is  really  a  suit  in  equity, 
the  court  should  not  dismiss  the  complaint 
but  should  treat  it  as  amended  to  conform  to 
the  proofs,  thus  making  it  an  equitable  ac- 
tion and  triable  as  such.  Goupille  v.  Cl»put 
[Wash.]    86    P.    1058. 

21.  Cheever  v.  Ellis  [Mich.]  13  Det.  Leg. 
N.   341,   108  N.  W.   390. 

22.  Where  facts  which  must  have  been 
known  when  the  original  bill  was  filed  were 
omitted  therefrom,  though  they  were,  es- 
sential to  the  relief  sought,  the  omission  of 
such  facts  from  the  original  bill  and  the 
bringing  them  in  by  way  of  amendment  will 
be  considered  in  determining  tlie  trutli  of 
such  facts.  Calkins  v.  Calkins,  220  111.  Ill, 
77    N.    E.    102. 

23.  No  departure  where  bill  alleging  that 
complainant's  brother  induced  her  to  exe- 
cute a  bogus  mortgage  to  him  in  order  to 
protect  her  from  certain  debts  was  amend- 
ed by  leaving  out  specific  reference  to  debts 
and  alleging  that  she  was  advised  by  ■  her 
brother  that  the  mortgage  was  to  pro- 
tect her  rights  and  to  protect  her  home- 
stead, and  by  a  subsequent  amendment  al- 
leging that  the  mortgage  was  not  neces- 
sary to  protect  her  homestead.  Phillips  v. 
Bradford   [Ala.]    41   So.  657. 

24.  Kramer  v.  Gille,  140  F.  682;  Rice  v. 
O'Neal,    120   111.   App.    259. 

25.  Where  the  original  bill  stated  a  cause 
of  action  against  officers  of  a  corporation 
for  selling  their  stock  to  the  corporation 
for  money,  an  amendment  alleging  a  sale 
in  exchange  for  a  stock  of  goods  stated  a 
new  cause  of  action.  Kramer  v.  Gille,  140 
F.  682.  An  amendment  of  a  bill  to  subject 
the  lands  of  a  father  and  son  to  a  judg- 
ment against  them  by  setting  up  a  convey- 
ance from  the  father  to  the  son  and  seeking 
to  set  it  aside  for  fraud  did  not  set  out  a 
new  cause  of  action.  Hobson's  Adm'r  v.  Hob- 
son's  Adm'r  [Va.]  53  S.  E.  964.  An 
amendment  which  affects  property  rights 
not  involved  in  the  original  bill  will 
not  be  allowed.  Ellis  v.  Whitacre  [Va. ]  54 
S.  E.  993.  A  bill  by  a  trustee  to  establish 
liens  on  the  land  covered  by  the  trust  and 
to  ascertain  their  priorities  could  not  be 
amended  so  as  to  attack  another  deed  of 
trust    executed    by    the    same    grantor   to    an- 
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]y  to  conform  the  bill  to  a  theory  advanced  by  the  court  in  its  opinion,^^''  or  when 
it  would  be  useless,"  or  which  affects  jn'operty  rights  in  which  complainant  has  no 
interest. ^^     Amendments  to  sworn  bills  are  allowed-^  but  -wdth  gi-eat  caution.^*^ 

Amendments  may  be  allowed  at  almost  any  stage  of  the  proceeding,^^  as,  after 
answer,^'^  at  hearing,^^  after  interlocutory  decree;^*-'  or  after  remand  from  an  ap- 
pellate court.^'^  An  amendment  which  is  objected  to  will  not  Ije  allowed  after  the 
case  has  been  heard  without  any  ruling  upon  the  proffered  amend mcnt.="^ 

Matters  inserted  by  amendment  must  be  treated  as  if  incorporated  in  tlie 
original  bill.^^ 

A  supplemental  hilP^  is  proper  whore  it  is  necessary  to  bring  in  matters  arising 
pending  the  suit  and  which  affect  the  sufficiency  of  the  relief  prayed  for  in  the 
original  bill,-''^  but  want  of  equity  in  the  original  "bill  cannot  be  cured  in  this  way.^'^ 
I\ratters  brought  in  by  supplemental  bill  must  be  germane  to  the  subject-matter  of 
the  original  bill."  Failure  to  intei-pose  a  supplemental  bill  will  not  prevent  the 
adjudication  of  the  matter  which  ought  to  have  been  thus  presented  from  being 
res  adjudicata.*^ 

(§6)     D.  Cross  hill  or  petition.*^— A  cross  bill  is  a  bill  filed  by  the  defend- 


other  trustee.  Id.  Amendment  abandoning 
a  claim  tliat  a  mortgaga  had  been  paid  and 
setting  up  an  eTitoppel  to  assert  the  validity 
of  the  mortgage  was  not  a  change  of  the 
cause  of  action.  Deering  v.  Shreyer,  110 
App.   Div.   200,    97  N.   T.   S.   14. 

26.  As  where  the  theory  is  an  impossible 
one  and  there  is  no  variance  between  plead- 
ings and  proof.  Grand  Central  Min.  Co.  v. 
Mammoth    Min.    Co.,    29    Utah    4  90,    83    P.    64  8. 

27.  It  is  only  when  it  appears  from  the 
Dill  that  amendments  can  be  made  which 
w^ould  entitle  the  complainant  to  relief  that 
such  amendments  will  be  considered  as  made. 
Merritt  v.  Alabama  Pyrites  Co.  [Ala.]  39  So. 
555.  Where  a  petition  has  been  held  on  ap- 
peal to  set  up  a  stale  demand,  an  amendinent 
after  remand  which  does  not  cure  the  defect 
of  staleness  will  not  be  allowed.  Cheney  v. 
McWhorter,    125   Ga.    168,   53   S.  E.    1008. 

I'S.      Ellis  V.  Wniitacre   [Va.]    54   S.   E.   993. 

29.  Where  an  amendment  to  conform 
pleadings  to  proof  was  so  slight  that  the 
issues  were  not  changed,  it  was  error  to  re- 
fuse to  allow  it.  Leaskey  v.  Burrill  [Va.] 
54    S.    E.    23. 

SO.     Leaskey   v.    Burrill    [Va.]    54    S.    E.    23. 

31.  No  error  in  allowing  amendment  at 
or  near  the  close  of  the  trial  where  defend- 
ant was  given  time  to  answer  the  complaint 
as  amended  and  no  objection  was  made 
as  to  the  time.  Deering  v.  Shreyer,  110  App. 
Div.   200,   97  N.  Y.   S.   14. 

33.  Brassington  v.  Waldron  [Mich.]  12  Det. 
Leg.   N.    1011,   107   N.   W.    100. 

33.  Bill  for  injunction.  Rice  v.  O'Xeal, 
120   111.  App.    259. 

34.  After  decree  establishing  a  resulting 
trust  in  favor  of  several  complainants  the 
bill  may  be  amended  so  as  to  ask  for  a  par- 
tition of  the  property  between  complainants. 
Stahl  v.  Stahl,  220  111.  188,  77  N.  E.   67. 

35.  A  case  may  be  remanded  with  leave 
to  file  an  amended  bill  in  the  trial  court,  and 
the  fact  that  an  order  granting  such  leave 
recited  tTiat  a  "supplemental  bill"  might  be 
filed  did  not  render  an  amended  bill  filed 
pursuant  to  such  leave  subject  to  demurrer 
because    such    bill    did    not    contain     matter 


propep  to  be  presented  by  a  supplemental 
bill,  wh«re  all  the  parties  understood  and 
the  order  recited  the  purpose  of  the  bill  au- 
thorized to  be  filed  and  the  amendment  was 
in  conformity  with  such  purpose.  Cheever 
V.  Ellis  [Mich.]  13  Det.  Leg.  N.  341,  108  N.  W. 
'390. 

36.  Muehlhof  v.  Boltz   [Pa.]    64  A.   427. 

37.  Amendments  to  bill  in  condemnation 
proceedings  m.ade  before  any  proceedings  had 
been  had  before  the  commissioners.  Balti- 
more &  N.  Y.  R.  Co.  v.  Bouvier  [N.  J.  Eq.] 
62  A.  868.  An  amendment  to  a  bill  to  fore- 
close clianging  the  complainant  from  an  in- 
dividual to  representative  capacity  as  execu- 
tor related  back  to  the  beginning  of  the 
suit  so  as  to  save  the  suit  from  the  bar  of 
limitations.  Leahy  v.  Haworth  [C.  C.  A.]  141 
F.  850. 

38.  See  5  C.  L.   1166. 

39.  Duessel  v.  Proch,  78  Conn.  343,  62  A. 
152.  As  where,  pending  a  suit  for  cancel- 
lation and  reconveyance,  the  defendant 
agreed  to  reconvey  but  failed  to  do  so. 
Chapman  v.  Yellow  Poplar  Lumber  Co.  [C.  C. 
A.]  143  F.  201.  A  curative  deed  obtained 
pending  the  suit  may  be  set  up  by  supple- 
mental bill,  as  where  complainant  had  in- 
choate title  when  suit  was  brought  and  the 
deed  brought  forward  by  supplemental  bill 
simply  perfected  his  title.  Reeve  v.  North 
Carolina  Land  &  Timber  Co.  [C.  C.  A.]  141 
F.  821.  Where  in  a  suit  to  remove  a  cloud 
it  appeared  that  the  legal  title  was  not  in 
the  complainant,  the  defect  miglit  be  cur- 
ed by  a  supplemental  bill  showing  that  com- 
plainant had  received  a  confirmatory  con- 
veyance from  the  holder  of  the  paramount 
title.  First  Baptist  Church  of  i^haron  v. 
Harper.    191    Mass.    196,    77    N.    E.    778. 

40.  Brownback  v.  Keister,  220  111.  544,  77 
N.   E.    75. 

41.  But  answering  a  supplemental  bill 
without  objection  that  it  is  not  germane 
waives  the  point.  Illinois  Nat.  Bank  v.  Trus- 
tees  of   Schools,    111    111.   App.    189. 

42.  Laing  v.  Fish,  119  111.  App;  645.  See 
Former   Ad  indication.    5    C.   L.    1502. 

43.  See  5  C.  L.   1166. 
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ant  against  the  plaintiff,  and  also  against  other  parties  if  necessary,  touching  the 
subject-matter  of  the  original  bill,  being  to  most  intents  and  purposes  a  new  suit.** 
A  cross  bill  is  not  necessary  in  order  that  the  defendant  may  be  granted  relief."^ 
Its  purpose**^  is  to  obtain  relief  for  the  defendant  which  cannot  be  granted  under  the 
original  pleadings,*^  or  to  obtain  a  discovery  in  aid  of  the  defense,**  or  to  enable  the 
court  to  do  full  justice  between  all  the  parties*®  touching  the  subject-matter  of  the 
original  bill.®"  New  issues  may  be  made  by  a  cross  bill  where  they  are  necessary  in 
order  to  adjust  all  the  equities  connected  with  the  subject-matter  of  the  original 
bilP^  but  not  otherwise.^-  A  cross  bill  may  be  filed  against  a  codefendant  as  well  as 
against  the  complainant.'*^  As  against  tlie  plaintiff  in  the  original  bill  it  is  not  al- 
ways necessary  that  the  cross  bill  should  show  any  ground  of  equity  or  ask  equitable 
relief^^*  or  that  the  cross  complainant  has  no  adequate  remedy  at  law,^^  but  where 
a  cross  bill  shows  that  the  controversy  has  been  settled,  the  court  will  not  retain  the 
cause  merely  to  enforce  the  pa}Tnent  of  the  consideration  of  the  settlement.^* 

A  cross  bill  must  be  filed  without  unreasonable  delay.^^     It  may  be  filed  after 
interlocutory  decree  establishing  the  rights  of  the  parties,^*  or  in  vacation.^*     Service 


44.  Doremus.  v.  Paterson  [N.  J.  Eq.]  62 
A.  3. 

45.  The  court  may  condition  its  grant  of 
relief  to  the  complainant  by  requiring  that 
he  shall  do  equity  to  the  defendant.  An- 
drews V.  Connolly.  145  F.  43.  See  post  §  13, 
Measure  of  Relief.  Lien  defendants  in  a 
foreclosure  suit  need  not  file  a  cross  bill  in 
order  to  have  their  rights  determined.  SucH 
riglits  may  be  determined  upon  their  an- 
swers. Gouwens  v.  Gouwens  [111.]  78  N.  E. 
597.     See   post  this  section   subd.   G,   Answer. 

46.  Note:  "A  cToss  bill  is  often  filed  to 
obtain  affirmative  relief  for  the  defendant  in 
the  original  suit,  to  obtain  a  discovery  in  aid 
of  the  defense  in  that  suit,  to  enable  the  de- 
fendant to  interpose  a  more  complete  defense 
than  that  which  he  could  interpose  by  an- 
swer, or  to  obtain  full  relief  to  all  parties, 
and  a  complete  determination  of  all  con- 
troversies which  arise  out  of  tlie  matters 
charged  in  the  original  bill.  The  Court  of 
Appeals  of  the  Eighth  Circuit  held  in  Spring- 
field Milling  Co.  v.  Barnard  &  Leas  Mfg.  Co. 
[C.  C.  A.]  81  F.  263,  that  if  a  cross  bill  'fairly 
tends  to  accomplish  either  of  these  purposes,' 
it  is  generally  a  sufficient  ground  for  its  in- 
terposition. Section  399,  Story  on  Equity 
Pleading,  says  a  cross  bill  is  to  be  treated  as 
a  mere  auxiliary  suit,  or  as  a  dependency 
upon  the  original  suit.  In  Cross  v.  De  Valle, 
1  Wall.  [U.  S.]  1,  17  Law.  Ed.  515,  the  Su- 
preme Court  of  the  United  States  quote  this 
language  of  Judge  Story,  and,  proceeding, 
say:  'It  maybe  brought  by  a  defendant  against 
the  plaintiff  in  the  same  suit,  or  against 
other  defendants,  or  against  both,  but  it  must 
be  touching  the  matters  in  question  in  the 
l,ill/  >' — From  Ames  Realty  Co.  v.  Big  Indian 
Min.   Co.,    146   F.    166. 

47.  As  where  defendant  In  suit  to  set  aside 
a  contract  wislies  to  have  the  contract  es- 
tablished and  enforced.  American  Grapho- 
phone  Co.  v.   Smith,   26   App.   D.   C.   563. 

48.  Doremus  v.  Paterson  [N.  J.  Eq.]  62 
A.  3. 

49.  Ashe-Carson  Co.  v.  Bonifay  [Ala.]  41 
So.  816. 

50.  Doremus  v.  Paterson  [N.  J.  Eq.]  62  A. 
3.     A  cross  complaint  must  relate  to  tlie  mat- 


ters covered  by  the  bill.  Ames  Realty  Co.  v. 
Big  Indian  Min.  Co.,  146  F.  166;  Ashe-Carson 
Co.  V.  Bonifay  [Ala.]  41  So.  816.  In  suit  by 
stockholders  to  enjoin  actions  at  law  by  a 
receiver  of  the  corporation  to  recover  upon 
the  stockholders'  secondary  liability  for  the 
debts  of  the  corporation,  the  receiver  could 
not  file  a  cross  bill  to  recover  upon  the 
claims  already  sued  on  at  law.  Francis  v. 
Hazlett   [Mass.]   78  N.  E.  405. 

51.  Ashe-Carson  Co.  v.  Bonifay  [Ala.]  41 
So.  816.  Damages  by  way  of  recoupment  may 
be  claimed  in  a  cross  bill  when  they  are  of 
the  same  class  as  those  claimed  by  the  bill 
and  relate  exclusively  to  the  subject-matter 
of  the  bill  and  connected  therewith.  Id.  In  a 
suit  to  enjoin  the  obstruction  of  a  road  a 
cross  complaint  may  attack  the  validity  of 
the  proceedings  by  which  the  road  was  es- 
tablislied.  Williams  v.  Routt  County  Com'rs 
[Colo.]   84  P.  1109. 

52.  In  a  suit  to  restrain  the  pollution  of 
a  stream  it  was  not  proper  to  bring  in,  by 
cross  bill,  such  matters  as  the  diversion  of 
the  stream  and  the  building  of  dams  by  the 
other  parties,  thus  increasing  the  pollution. 
Doremus  v.  Paterson  [N.  J.  Eq.]   62  A.  3. 

53.  In  suit  to  settle  water  rights.  Ames 
Realty  Co.  v.  Big  Indian  Min.  Co.,  146  F.  166. 

54.  Ashe-Carson  Co.  v.  Bonifay  [Ala.]  41 
So.  816;  Francis  v.  Hazlett  [Mass.]  78  N.  E. 
405. 

55.  Ashe-Carson  Co.  v.  Bonifay  [Ala.]  41 
So.  816. 

56.  Hartford  v.  Bridgeport  Trust  Co.,  143 
F.  558. 

57.  After  dismissal  of  the  original  bill  and 
after  the  term  at  which  final  decree  was  en- 
tered, the  court  had  no  jurisdiction  to  allow 
the  filing  of  a  cross  bill.  Howison  v.  Ru- 
precht,    121    111.  App.   5. 

58.  A  defendant  in  a  suit  to  establish  a 
trust  who  had  an  interest  in  the  property 
might  file  a  cross  bill  for  partition  and  ac- 
counting after  decree  establishing  the  trust. 
Stahl  V.  Stahl,  220  111.  188,  77  N.  E.  67. 

59.  Where  indorsers  of  a  purchase-money 
note  who  were  sued  jointly  with  the  maker 
paid  the  decree  for  foreclosure  of  a  vendor's 
lien   reserved   on  the  property   sold,   a   cross 
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of  the  subpoena  to  answer  a  cross  bill  may  be  made  upon  the  solicitors  of  the  de- 
fendant therein.  ^^^ 

(§6)  E.  Demurrer.  Grounds.^^ — Demurrer  lies  for  defects  and  objections 
appearing  upon  the  face  of  the  pleading/^  such  as  failure  to  state  cause  of  action/^ 
lack  of  jurisdiction/'*  lack  of  equity/^  insufficiency  of  allegations/^  lack  of  verifica- 
tion/" defects  of  parties/^  laches  and  limitations/®  existence  of  adequate  remedy 
at  law/**  multifariousness/^  inconsistency  in  prayer/^  status  of  complainant."^ 
The  right  of  a  stockholder  to  sue  for  the  corporation  cannot  be  raised  by  demurrer."* 
Demurrer  will  not  lie  for  impertinency/^  nor  on  the  ground  that  another  suit  is 


complaint  by  them  against  the  maker  was 
not  an  amendment  which  could  be  filed  only 
with  leave,  but  was  a  cross  petition  which 
might  be  filed  in  vacation.  Matney  v.  Wil- 
liams [Ky.]  S9  S.  W.  678. 

60.  Where  the  cross  bill  is  defensive, 
either  in  whole  or  in  part.  American 
Graphophone  Co.  v.  Smith,  26  App.  D.  C.  563. 
A  motion  to  allow  service  to  be  made  "upon 
solicitors  for  said  defendant  in  this  case" 
was  sufficient  where  the  court  expressly  di- 
rected the  service  on  the  solicitors  by  name 
and  the  record  showed  that  they  were  the 
defendant's  solicitors  in  the  principal  case 
and  also  in  a  law  suit  in  which  their  client 
was  sole  defendant,  though  there  had  been 
no  appearance  to  the  cross  bill.     Id. 

«l.     See    5   C.   L.    1167. 

62.  Matter  dehors  a  bill  must  be  raised 
by  plea  or  answer.  Lindsley  v.  Mclver 
[Fla.]  40  So.  619.  Laches  and  limitations. 
Marsh  v.  Marsh,  78  Vt.  399,  63  A.  159;  Turn- 
ers Falls  Fire  Dist.  v.  Millers  Falls  Water 
Supply  Dist.,  189  Mass.  263,  75  N.  E.  630; 
Hawley  v.  Von  Lanken  [Neb.]  106  N.  W.  456; 
Thurmond  v.  Chesapeake  &  O.  R.  Co.  [C.  C. 
A.]  140  F.  697*  Cook  v.  Ceas,  147  Cal.  614,  82 
P.  370.  Defect  of  parties.  Rose  v.  Mer- 
chants'  Trust  Co.,    96   N.   Y.   S.    946. 

63.  Burke  &  Williams  v.  Mackenzie,  124 
Ga.   248,   52   S.   E.   653. 

G4.  But  demurrer  is  not  the  exclusive 
method  of  raising  the  Question  of  jurisdic- 
tion. Owens  V.  Goldie,  213  Pa.  579,  62  A.  1117. 
See  ante  §  2  A,  In  General,  and  §  2  B,  Exist- 
ence of  Adequate  Remedy  at  Law.  But  since 
Comp.  Laws  §  435,  fixing  the  jurisdictional 
amount,  does  not  require  it  to  be  alleged, 
lack  of  the  jurisdictional  amount  in  contro- 
versy cannot  be  reached  by  demurrer  unless 
the  defect  appears  on  the  face  of  the  bill. 
Brassington  v.  Waldron  [Mich.]  12  Det.  Leg. 
N.  1011,  107  N.  W.  100. 

65.  A  bill  which  seeks  to  enforce  a  statu- 
tory obligation  in  the  nature  of  a  guaranty 
ofadebt,  by  compelling  the  payment  of  sums 
largely  in  excess  of  the  amount  necessary  to 
satisfy  that  debt,  is  demurrable  for  want  of 
equity.  Miller  v.  Willett  [N.  J.  Eq.]  62  A.  178. 
A  bill  or  complaint  which  states  that  the  com- 
plainants jointly  ,have  rights  of  action 
against  several  defendants,  no  one  of  whom 
is  liable  in  whole  or  in  part  for  the  others' 
debt,  which  asks  neither  accounting  nor  dis- 
covery but  demands  simply  the  payment  by 
each  defendant  separately  of  a  definitely  as- 
certained sum  of  money,  which  shows  no 
joint  or  related  liability  between  the  defend- 
ants, and  which  alleges  neither  the  breach 
of  a'  trust,  the  perpetration  of  a  fraud,  nor 
any  other  ground  for  equitable  relief,  is  de- 
murrable   for    want    of    equity.     Id. 
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66.  Bill  by  receiver  of  bank  to  recover 
from  directors  money  of  the  bank  lost 
through  their  misconduct,  held  demurrable 
for  failure  to  allege  the  facts  constituting 
the    misconduct.     Allen   v.   Luke.    141    P.    694. 

67.  Where  jurisdiction  depended  on  loss, 
detention,  or  destruction  of  the  instrument 
sued  on,  and  there  was  no  verification  of  the 
allegations  of  loss,  etc.  Hoagland  v.  Su- 
preme Council,  Royal  Arcanum  [N.  J.  Eq.] 
61   A.    982. 

68.  Such  defects  are  waived  unless  rais- 
ed by  demurrer.  Rose  v.  Merchants'  Trust 
Co.,  96  N.  Y.  S.  946.  Where  the  defect  ap- 
pears on  the  face  of  the  complaint.  Code 
Civ.  Proc.  §   488.     Id. 

69.  City  of  Memphis  v.  Postal  Tel.  Cable 
Co.  fC.  C.  A.]  145  F.  602.  Laches.  Thur- 
mond v.  Chesapeake  &  O.  R.  Co.  [C.  C.  A.]  140 
F.  697;  Marsh  v.  Marsh,  78  Vt.  399,  63  A.  159; 
Turners  Falls  Fire  Dist.  v.  Millers  Falls  Wa- 
ter Supply  Dist.,  189  Mass.  263,  75  N.  "E.  630; 
Hawley  v.  Von  Lanken  [Neb.]  106  N.  W.  456. 
Laches  must  be  alleged  and  proved  unless 
it  appears  upon  the  face  of  the  complaint, 
in  which  case  It  may  be  taken  advantage 
of  by  demurrer.  Cook  v.  Ceas,  147  Cal.  614, 
82  P.  370.  Bill  to  compel  transfer  of  stock 
claimed  to  have  been  delivered  to  defend- 
ant pursuant  to  an  agreement  In  violation 
of  2  Gen.  St.  p.  1606,  relating  to  gaming, 
barred  by  limitations.  Myers  v.  Fridenberg 
[N.   J.   Eq.]    62   A.    532. 

Contra:  The  question  of  laches  must  be 
raised  by  answer  in  order  that  the  other 
party  may  have  an  opportunity  to  explain. 
Ballard  v.  Golob  [Colo.]  83  P.  376,  ex-pressly 
dissenting  from  doctrine  that  question  may 
be  raised  by  demurrer. 

70.  Lloyd  V.  Simons  [Minn.]  105  N.  W.  902; 
Hoagland  v.  Supreme  Council  [N.  J.  Eq.]  61 
A.  982;  Owens  v.  Goldie,  213  Pa.  579,  62  A. 
1117. 

71.  Ellis  V.  Crawson  [Ala.]  41  So.  942; 
Boonville  Nat.  Bank  v.  Blakey  [Ind.]  76  N. 
E.  529.  Objection  for  multifariousness 
should  be  raised  by  demurrer  before  answer 
filed.  Shellenberger  v.  Altoona  &  P.  Con- 
necting R.   Co.,   212   Pa.   413,   61  A.   1000. 

72.  Prayer  to  have  sale  set  aside  incon- 
sistent with  prayer  for  proceeds.  Chisholm 
V.   Wallace    [Ala.]    40   So.    219. 

73.  "  A  trustee  under  a  will  had  no  stand- 
ing to  maintain  a  suit  to  cancel  the  record 
of  the  birth  of  his  brother's  child  on  the 
ground  that  if  the  brother  died  without  is- 
sue the  trustee  would  receive  a  larger  pgr- 
tion  of  the  estate,  it  not  being  certain  that 
the  brother  would  die  without  issue  even 
though  the  record  were  cancelled.  Vander- 
bilt  v.  Mitchell  [N.  J.  Eq.]   63  A.  1106. 
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pending  where  it  appears  of  record  that  the  prior  suit  did  not  cover  all  the  sub- 
ject-matter of  the  second  suit/''  nor  can  questions  as  to  the  extent  and  character 
of  'the  relief  to  be  granted  be  raised  by  demurrer."  Objections  which  might  have 
been  urged  on  demurrer  to  the  original  bill  but  were  not  urged  cannot  be  assigned 
as  grounds  of  demurrer  to  an  amended  or  supplemental  bill.'^^ 

FormJ^ — A  demurrer  must  point  out  the  objections  constituting  the  grounds 
thereof.*"  It  should  not  deny  facts  alleged  in  the  bill  or  allege  facts  not  thus  al- 
leged.*^    A  demurrer  may  be  filed  in  the  name  of  a  partnership.*^ 

Effect  of,  and  p'ocedure  on,  demurrer. ^^ — A  demurrer  admits  all  allegations 
well  pleaded,*^  but  not  those  which  are  not  well  pleaded/^  and  hence  conclusions 
of  law  are  not  admitted.*®  Facts  alleged  on  information  and  belief  are  admitted.*'' 
In  passing  upon  a  demurrer  to  the  whole  bill,  every  presumption  is  included  against 
the  bill,**  but  the  court  can  only  inquire  whether  the  pleading  is  sufficient  under  the 
rules  of  law  and  equity  to  make  a  case  if  supported  by  proof,*^  and  the  bill  should 
not  be  dismissed  if  by  any  reasonable  construction  a  case  is  stated  entitling  the 
plaintiff  to  the  relief  sought.^'^  A  general  demurrer  goes  to  the  whole  bilP^  and 
will  be  overruled  if,  upon  the  whole  bill,  the  complainant  is  entitled  to  any  equitable 


74.  Groel  V.  United  Elec.  Co.  [N.  J.  Eq.l 
61  A.   1061.     See  Corporations,   7   C.   L.   862. 

75.  The  objection  must  be  raised  by  ex- 
ception. Howe  &  Davidson  Co.  v.  Haugan, 
140   F.   182. 

76.  Partition.  Love  v.  Robinson,  213  Pa. 
480,  62  A.  1065. 

77.  Such  questions  are  determinable  in 
the  final  decree.  Ellis  v.  Crawson  [Ala.] 
41  So.'  942.  The  fact  that  both  legal  and 
equitable  relief  are  demanded  when  com- 
plainant is  entitled  to  but  one  is  not  ground 
for  demurrer.  Doyle  v.  Delaney,  98  N.  Y.  S. 
468. 

78.  Pryor  v.  Gray  [N.  J.  Eq.]  62  A.  439. 
See  post  this  section  and  subdivision,  Effect 
of,  and  Procedure  on,  Deinurrer. 

79.  See   5  C.  L.   1167. 

80.  A  general  claim  that  the  facts  alleged 
in  the  complaint  are  insufficient  to  consti- 
tute a  cause  of  action  is  insufficient.  Foote 
V.  Brown,  78  Conn.  369.  62  A.  667.  Under 
Code  1896,  §  700,  general  grounds  of  demur- 
rer will  not  be  considered.  Crow  v.  Florence 
Ice  &  Coal  Co.,  143  Ala.  541,  39  So.  401. 

81.  Such  a  demurrer  is  called  a  speaking 
demurrer  and  cannot  be  considered  unless 
the  matter  thus  erroneously  inserted  can  be 
regarded  as  surplusage.  Graham  v.  Spence 
[N.  J.  Eq.]  63  A.  344;  McDevitt  v.  Connell  [N. 
J.  Eq.]  63  A.  504;  Star  Ball  Retainer  Co.  v. 
Klahn,  145  P.  834.  Where  it  can  be  done, 
such  denials  and  allegations  will  be  disre- 
garded. Id.  And  the  demurrer  will  not  be 
overruled  where  there  are  other  grounds 
properly  stated.  Graham  v.  Spence  [N.  J. 
Eq.]  63  A.  344.  When  a  demurrer  to  a  bill 
by  a  judgment  creditor  to  set  aside  a  con- 
veyance by  the  debtor  alleged  facts  not  stat- 
ed in  the  bill  as  to  the  foundation  of  the 
judgment.  McDevitt  v.  Connell  [N.  J.  Eq.] 
63   A.    504. 

82.  Where  parties  are  sued  in  chancery 
in  their  own  right,  and  as  partners  doing 
business  in  the  firm  name  by  which  the  .part- 
nership is  known,  a  demurrer  filed  m  the 
name  of  the  firm  is  the  demurrer  of  aU  such 
defendants  in  their  partnership  capacity. 
Allen  V.  south  Penn.  Coal  Co.,  58  W.  Va.  197, 
52    S.   E.   454. 


83.  See  5  C.  L.  1167. 

84.  Lindsley  v.  Mclver  [Fla.]  40  So.  619; 
Allen  v.  South  Penn.  Coal  Co.,  58  W.  Va.  197. 
52  S.  E.  454;  Star  Ball  Retainer  Co.  v.  Klahn, 
145  F.  834;  Naganab  v.  Hitchcock,  25  App. 
D.  C.  200.  Demurrer  to  cross  complaint. 
Williams  v.  Routt  County  Com'rs  [Colo.]  84 
P.    1109. 

85.  Under  P.  L.  52,  Gen.  St.  p.  2006,  relat- 
ing to  registration  of  births  where  the  record 
in  a  suit  to  cancel  a  record  of  a  birtli  .allow- 
ed that  the  certificate  of  birth  was  made  and 
filed  by  the  physician  in  attendance,  a  de- 
murrer did  not  admit  an  allegation  of  the 
bill  that  the  mother  caused  the  certificate  tc 
be  filed.  Vanderbilt  v.  Mitchell  [N.  J.  Eq.] 
63  A.  1107. 

86.  Gavazzi  v.  Di-yfoos,  47  Misc.  15,  95  N. 
Y.  S.  199.  Allegation  that  there  was  a  trust 
1  elation  between  complainant  and  defendant. 
Francis  v.  Gisborn  [Utah]  83  P.  571;  Young 
v.  Mercantile  Trust  Co.,  140  F.  61.  Allega- 
tion that  a  paragraph  in  a  will  was  void. 
The  Columbian  University  v.  Taylor,  25  App. 
D.  C.  124.  Legal  effect  of  statutes  and  docu- 
mentary exhibits.  Naganab  v.  Hitchcock, 
25  App.  D.   C.   200. 

87.  Allegation  that  city  bonds  "will  be 
immediately  issued  *  *  *  as  your  orators 
are  informed  and  believe."  Bates  v.  Hast- 
ings [Mich.]  13  Det.  Leg.  N.  626.  108  N.  W. 
1005.  An  allegation  of  fact  Qualified  by  the 
phrase  "as  your  orators  are  informed  and 
believe"  is  not  the  same  as  a  mere  allega- 
tion of  belief,  such  as  "your  orator  is  inform- 
ed and  believes  that,"  etc.     Id. 

88.  Lindsley   v.    Mclver    [Fla.]    40    So.    619. 

89.  A  demurrer  to  a  bill  against  public 
officers  will  not  be  aided  by  any  presump- 
tion as  to  character  or  conduct  of  the  de- 
fendants. Bates  V.  Hastings  [Mich.]  13  Det. 
Leg.    N.    626,    108    N.   W.    1005. 

90.  Averment,  in  bill  for  specific  perform- 
ance, that  defendant  agreed  "to  give  the 
land  "  construed  as  an  averment  of  an  agree- 
ment to  "convey."  Shipley  v.  Fink,  102  Md. 
219,   62  A.  360. 

91.  Garrett  v.  Simpson,  115  111.  App.  62. 
K  general  demurrer  reaches  only  the  equity 
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relief.^-  As  a  general  rule  only  facts  disclosed  by  the  record  can  be  considered,**^ 
but  admissions  of  counsel  on  argument  of  a  demurrer  may  be  considered  though  the 
facts  admitted  do  not  appear  on  the  face  of  the  pleading.^*  Facts,  the  absence  of 
which  is  not  specifically  made  ground  of  demurrer,  may  be  supplied  by  inference 
from  tlie  facts  alleged. "^  "Wliere  the  case  may  be  disposed  of  upon  one  or  more  of 
the  grounds  urged,  other  grounds  need  not  be  considered. "°  A  bill  will  not  be  ren- 
dered subject  to  a  demurrer  by  the  fact  that  a  recovery  may  render  the  allegations 
untrue.^^  Wliere  the  pleading  and  evidence  on  a  former  hearing  are  made  part  of 
an  amended  bill  filed  after  remand,  a  demurrer  to  the  amended  bill  raises  the 
question  whether  the  whole  record  presents  a  case  for  relief.^* 

The  demurrer  of  one  defendant  may  be  sustained  and  that  of  another  over- 
ruled,®^ but  a  joint  demurrer  by  several  defendants  cannot  be  sustained  except  u])on 
gTounds  good  as  to  all  the  demurrants.^  So  also,  a  good  cause  of  action  against  one 
defendant  will  sustain  the  bill  against  a  demurrer  by  any  ather  defendant  who  is 
necessary  as  a  party  to  enable  the  court  to  grant  full  relief.- 

^^^lere  the  demurrer  is  incorporated  in  the  ansvrer  the  parties  are  not  entitled  to 
a  separate  hearing  on  the  demurrer.'  A  plea  is  not  overruled  by  the  sustaining  of  a 
demurrer  to  the  bill.*  Where  a  general  demurrer  is  overruled  and  the  defendant  elects 
to  stand  by  it,  the  bill  will  be  considered  as  taken  for  confessed.^  A  decree  sustaining  a 
demurrer  with  leave  to  amend  does  not  operate  ipso  facto  as  a  dismissal  upon  failure 
to  amend.®  A  judgment  of  repleader  does  not  lie  after  demurrer,'^  but  when  legal 
and  equitable  causes  of  action  are  joined,  the  court  may  allow  or  require  the  com- 
plainant to  file  a  declaration  on  the  law  side  of  the  court. ^  Damages  not  properly 
recoverable  may  be  disallowed  even  after  demurrer  to  the  bill  has  been  overruled.'' 


of  the  bill.     Cranes  v.  Stafford,  217  111.  21,  75 
N.   E.   424. 

92.  Garrett  v.  Simpson,  11.5  111.  App.  62; 
Gray  v.  Bloomington  &  N. 'R.  Co.,  120  111. 
App.  159;  Allen  v.  South  Penn.  Coal  Co.,  58 
'W.  Va.  197,  52  S.  E.  454;  Lindsley  v.  Mclver 
[Fla.]  40  So.  619;  Bresler  v.  Bloom  [Ala.]  41 
So.  1010;  Phillips  v.  Jacobs  [Mich.]  13  Det. 
Leg.  N.  542,  108  N.  W.  899. 

93.  On  hearing  of  demurrer  to  bill  for 
partition,  facts  disclosed  by  the  plea  should 
not  have  been  considered.  Love  v.  Robinson, 
213   Pa.  480,   62   A.   1065. 

94.  Where  bill  alleged  contract  without 
stating  whether  or  not  it  was  in  writing  and 
counsel  admitted  on  argument  that  it  was 
oral,  demurrer  based  on  statute  of  frauds 
was  sustained.  Wilhite  v.  Skelton  [Ind.  T.] 
82  S.  W.  932. 

95.  In  a  bill  to  foreclose  a  chattel  mort- 
gage, even  if  it  is  essential  to  allege  that 
the  per-sonal  property  was  within  the  juris- 
diction of  the  court  at  the  commencement  of 
the  suit,  if  there  are  allegations  from  which 
such  fact  may  be  inferred,  the  bill  is  good 
as  again«t  a  demurrer  'not  directed  to  this 
point.     Tvler  v.  Toph   [Fla.]   40   So.   624. 

96.  Miller  v.  Willett   [N.  J.  Eq.]   62  A.   178. 

97.  Bill  by  receiver  of  bank  to  recover 
money  lost  through  misconduct  of  directors 
not  subject  to  demurrer  because  a  recovery 
might  render  the  allegation  of  the  bank's 
insolvency  untrue.     Allen  v.  Luke,  141  F.  694. 

98.  Cheever  v.  Ellis  [Mich.]  13  Det.  Leg. 
N.  341,  108  N.  W.  3*0. 

99.  .  Each  of  two  defendants  filed  a  gen- 
eral demurrer,  and  the  petition  set  out  a 
cause  of  action  against  one  but  not  against 


the    other.     Oliver   v.    House,    125   Ga.    637,    54 
S.  E.  732. 

1.  Phillips  v.  Jacobs  [Mich.]  13  Det.  Leg. 
N.    542,    108    N.    W.    899. 

2.  Demurrer  by  parties  claiming  interest 
adverse  to  the  plaintiff  in  suit  in  aid  of 
execution.  Gavazzi  v.  Dryfoos,  47  Misc.  15, 
95  N.  T.  S.  199.  The  extent  of  the  demur- 
rant's interest  need  not  appear,  it  being  suffi- 
cient if  it  appear  that  he  asserts  an  adverse* 
interest  and  tliat  he  is  necessary  as  a  party 
in  order  that  full  relief  may  be  granted.     Id. 

3.  When  defendants  in  a  chancery  suit 
have  answered  and  in  their  answer  liave  in- 
serted the  usual  demurrer  clause  and  replica- 
tions liave  been  filed,  the  case  must  go  to  a 
hearing  upon  tlie  issues  joined  and  a  final 
decree  rendered.  Gray  v.  Eldred  [Midi.]  13 
Det.  Leg.  N.   88,   107  N.   W.   719. 

4.  Love  V.  Robinson,  213  Pa.  4S0,  62  A. 
1065. 

5.  Garrett    v.    Simpson,    115    111.    App.    62. 

6.  In  such  case  a  subsequent  order  of  dis- 
missal is  necessary.  Bledsoe  v.  Jones  [Ala.] 
40  So.  111.  When,  therefore,  pending  a  mo- 
tion to  dismiss  for  failure  to  amend,  coun- 
sel for  the  parties  in  whose  behalf  tlie  mo- 
tion was  made  was  appointed  commissioner 
to  take  a  deposition,  such  parties  were  par- 
ties to  the  cause  and  were  represented  by 
the  commissioner,  who  was,  therefore,  dis- 
qualified  to   act  as   such.     Id. 

7.  Except,  perhaps,  where  the  answer  and 
replication  are  bad.  Chapman  v.  Yellow 
Poplar  Lumber  Co.   [C.  C.  A.]    143  F.   201. 

8.  Chapman  v.  Yellow  Poplar  Lumber  Co. 
[C.  C.  A.]   143  F.   201. 

9.  Damages    claimed    in    cross    bill    disal- 
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Pleading  or  answering  over  after  demurrer  overruled  is  a  waiver  of  the  demurrer,^** 
except  ^s  to  the  failure  of  the  complaiiit  to  state  a  cause  of  action^^  and  as  to  juris- 
dictional defects.^^ 

The  trial  judge  has  discretionery  power  to  allow  an  amendment  to  a  demurrer.'^ 

(§6)  F.  Plea.}* — The  object  of  a  plea  is  to  reduce  the  cause  to  a"  single 
point.^^  A  mere  denial  of  a  substantive  fact  alleged  in  the  bill  is  not  a  proper 
plea.^^  Some  of  the  matters  which  may  be  made  the  subjects  of  pleas  are,  another 
suit  pending/^  nonjoinder  of  parties/*  lack  of  jurisdiction  of  defendant's  person.^^ 

Several  separate  pleas  may  be  filed-"  or  they  may  all  be  incorporated  in  the 
answer/^  but  a  single  plea  should  nbt  state  two  or  more  facts  or  separate  sets  of 
facts,  each  of  which  constitutes  an  answer  to  the  bill.^-  In  the  absence  of  rule  or 
statute  requiring  it,  a  plea  need  not  be  verified.^^ 

The  legal  sufficiency  of  a  plea  is  determined  by  setting  the  plea  down  for  argu- 
ment,^* and  when  a  plea  is  thus  set  down  the  truth  of  its  allegations  is  admitted/^ 


lowed  after  demurrer  to  cross  bill  had  been 
overruled.  Turner  v.  Lawson  [Ala.]  39  So. 
755. 

10.  Creamer  v.  James,  116  111.  App.  465; 
Hudson  V.  Gaboon,  193  Mo.  547,  91  S.  W.  72. 
A  plea  or  answer  to  the  whole  or  a  part  of 
a  bill,  the  whole  of  which  is  demurred  to, 
overr.ules  the  demurrer.  McDevitt  v.  Con- 
nell   [N.  J.  Ea.l   63  A.  504. 

11.  Hudson  V.  Gaboon,  193  Mo.  547,  91  S. 
W.   72. 

12.  Greamer  v.  James,  116  111.  App.  465; 
Hudson  V.  Gaboon,  193  Mo.  547,  91  S.  W.  72. 
The  benefit  of  a  demurrer  for  want  of  juris- 
diction may  be  saved  by  claiming  it  in  the 
answer.  McDevitt  v.  Gonnell  [N.  J.  Eq.]  63 
A.    504. 

13.  Phillips  V.  Jacobs  [Mich.]  13  Det.  Leg. 
N.    542,    108    N.   W.    899. 

14.  See    5   C.  L.    1168. 

15.  A  pleading  which  traverses  the  facts 
constituting  the  plaintiff's  cause  of  action 
and  sets  up  other  facts  which  would  defeat  a 
recovery    sets    up    a    defense    which    should 

,  be  made  by  answer  and  not  by  plea.  Groel 
v.  United  Elec.  Go.  [N.  J.  Eq.]  61  A.  1061. 
The  right  of  a  stockholder  to  sue  in  behalf 
of  the  corporation  cannot  be  raised  by  plea 
but  should  be  raised,  it  seems,  by  analogy  to 
the  English  practice,  by  petition.     Id. 

Note  on  kinds  o£  picas:  "Pleas  in  equity 
are  of  three  classes:  (1)  To  the  juris- 
diction of  the  court;  (2)  in  abatement 
of  the  suit;  and  (3)  in  bar  of  the  bill; 
and  all'  pleas  must  fall  within  one  of 
these  classes.  1  Bates,  Fed.  Eq.  §  221. 
Pleas  in  bar,  considered  w^ith  refer- 
ence to  their  form,  are  of  three  kinds,  viz.: 
(1)  affirmative.  (2)  negative,  and  (3)  anomal- 
ous. 1  Bates,  Fed.  Eq.  §  228.  It  was  former- 
ly a  question  of  some  difficulty  to  determine 
whether  or  not  a  purely  negative  plea  in 
equity  was  legitimate,  though  it  now  seems 
to  be  so  considered  in  some  instances,  as 
where  the  title  of  the  complainant  or  his 
right  to  maintain  the  suit  is  denied.  Story's 
Eq.  Pl.>  §  668;  1  Bates,  Fed.  Eq.  §  228  (2). 
But  a  mere  denial  of  a  substantive  fact  al- 
leged In  the  bill  as  grounds  for  relief  is  not 
proper  as  a  plea.  In  Sharp  v.  Reissner,  9 
F.  44  5,  Mr.  Justice  Blatchford,  then  circuit 
.iiidge,  held  that  in  a  suit  for  infringement 
of  patent  a  plea  which  sets  up  the  single 
defense    of    noninfringement    is    not    a    good 


plea,  that  such  defense  should  be  brought 
forward  by  answer — citing  Milligan  v.  Mill- 
edge,  3  Granch  [U.  S.]  220,  2  Law.  Ed.  417; 
Bailey  v.  Le  Roy,  2  Edw.  Gh.  [N.  T.]  514; 
See,  also.  Story's  Eq.  PI.  §  652,  n.  2;  2  Daniell, 
Ch.  [5th  Ed.]  603,  n.  4;  1  Bates,  Fed.  Eq.  § 
222." — From  Glucose  Sugar  Refining  Go.  v. 
Douglass  &  Go.,   145  F.  949. 

16.  Plea  denying  Infringement  of  patent, 
in  suit  for  infringement.  Such  defense  should 
be  set  up  by  answer.  Glucose  Svigar  Refin- 
ing  Go.   V.   Douglass   &  Go.,    145    F.    949. 

17.  A  plea  in  equity  setting  up  a  former 
decree  in  bar  must  show  that  the  former 
suit  was  substantially  between  the  same  par- 
ties for  the  same  subject-matter.  It  must 
set  forth  so  much  of  the  former  bill  and  an- 
swer as  will  suffice  to  show  that  the  same 
point  w^as  then  in  issue,  and  it  should  aver 
that  the  allegations  as  to  the  title  to  relief 
against  the  defendants  were  substantially 
the  same  in  the  second  bill  as  in  the  first. 
It  is  neither  necessary  nor  proper  practice 
to  attach  as  an  exhibit  to  such  a  plea  all 
the  testimony  taken  in  tlie  former  suit. 
Lindsley   v.    Mclver    [Fla.]    40    So.    619. 

18.  Mackey  v.  Mackey  [N.  J.  Eq.]  63  A. 
984. 

19.  Want  of  jurisdiction  on  account  of 
want  of  service  of  process.  Lanning  v. 
Twining  [N.  J.  Eq.]  64  A.  466. 

20.  Town  of  New  Decatur  v.  Scharfenberg 
[Ala.]    41    So.    1025. 

21.  Town  of  New  Decatur  v.  Scharfen- 
berg [Ala.]  41  So.  1025.  Under  Code  1896, 
§  699.  Sellers  v.  Farmer  [Ala.]  41  So.  291. 
When  thus  incorporated  in  the  answer  they 
may  still  be  treated  as  separate  pleas. 
Town  of  New  Decatur  v.  Scharfenberg  [Ala.] 
41   So.    1025. 

22.  Such  a  joinder  of  separate  defenses 
constitutes  duplicity.  Town  of  Ne's*  Decatur 
v.   Scharfenberg   [Ala.]    41   So.   1025. 

23.  Town  of  New  Decatur  v.  Scharfen- 
berg [Ala.]   41  So.  1025. 

24.  Glucose  Sugar  Refining  Go.  v.  Doug- 
lass  &   Co.,    145    F.    949. 

25.  Gouwens  v.  Gouwens  [111.]  78  N.  E. 
597;  Mackey  v.  Mackey  [N.  J.  Eq.]  63  A.  984; 
Town  of  New  Decatur  v.  Scharfenberg  [Ala.] 
41  So.  1025.  The  court  takes  the  allegations 
of  the  plea  and  the  uncontradicted  pacts  of 
the  bill  as  verities.  Groel  v.  United  Elec. 
Go.  [N.  J.  Eq.]   61  A.  1061. 
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otherwise  the  defendant  must  affii-mativel}-  prove  the  facts  upon  which  his  plea  is 
based. ^"^  Where  the  defendant  fails  to  prove  his  plea  it  will  be  overruled  and  the 
complainant  will  be  entitled  to  a  decree  according  to  the  case  stated  in  his  bill/^  or 
the  defendant  will  be  assigned  to  answer.^^  If  a  plea  upon  which  issue  is  taken  is 
proved,  the  effect  is  merely  to  defeat  the  relief  sought  by  complainant."^  The  de- 
fendant cannot  be  granted  relief  on  a  plea.^**  Where  a  plea  alleges  matters  not 
proper  to  be  thus  set  up,  it  may  be  stricken  on  motion  or  set  down  as  an  answer  to 
the  bill.^^  A  plea  to  the  whole  or  part  of  a  bill,  the  whole  of  which  is  demurred  to, 
overrules  the  demurrer.^^ 

(§6)  G.  Answer. '^^ — An  answer  must  be  responsive  to  the  bill.^*  Denials  in 
an  answer  must  be  direct  and  positive  and  not  literal  and  evasive.^'  A  general 
denial  is  not  sufficient.^*  The  answer  may  be  as  of  the  defendant's  own  knowledge 
and  belief,^^  or  upon  information  and  belief,^^  An  answer  should  not  set  up  in- 
consistent defenses.^*  Some  of  the  defenses  which  may  be  set  up  in  an  answer  are 
laches,*"  adequate  remedy  at  law,*^  and  defects  of  parties."^^  Wliere  defendant  de- 
sires affirmative  relief  upon  the  matters  set  out  in  his  answer,  he  should  pray  for 
such  relief,*^  but  notwithstanding  the  failure  to  make  such  prayer  the  court  may  grant 


26.  American  Graphophone  Co.  v.  Leeds  & 
Catlin  Co.,  140  F.  981.  To  support  a  plea  in 
equity,  as  at  law,  all  its  averments  must  be 
established  as  made.  -  Plea  to  bill  to  remove 
cloud  on  title.  A.  ShifC  &  Son  v.  Andress 
[Ala.]  40  So.  824. 

27.  Fennimore  v.  Wagner  [N.  J.  Eq.]  64  A. 
698.  Where  the  plea  is  found  to  be  false, 
a  decree  pro  confesso  may  be  entered. 
Knott  V.  Giles,  27  App.  D.  C.  581.  See  post 
§  7,  Taking  Bill  as  Confessed  or  on  De- 
fault. 

28.  Unless  the  court  is  satisfied  that  the 
plea  was  interposed  vexatiously  or  for  delay, 
in  which  case  a  decree  pro  confesso  may  be 
entered.  See  equity  rule  34.  American 
Graphophone  Co.  v.  Leeds  &  Catlin  Co.,  140 
F.    981. 

29.  30.  A.  ShifE  &  Son  v.  Andress  [Ala.] 
40    So.    824. 

31.  Glucose  Sugar  Refining  Co.  v.  Doug- 
lass   &    Co..   145    F.    949. 

32.  McDevitt  V.  Connell  [N.  J.  Eq.]  63  A. 
504.  But  in  some  cases,  as  where  the  de- 
murrer is  for  want  of  jurisdiction,  the 
benefit  of  the  demurrer,  if  claimed  by  the  an- 
swer, may  be  given  at  the  final  hearing 
on  the  bill  and  answer.     Id. 

33.  See   5  C.  L.   1169. 

34.  Answer  to  bill  against  officer  of  cor- 
poration for  secretly  receiving  and  appro- 
priating the  property  of  the  corporation  held 
responsive.  Rushbrook  Coal  Co.  v.  Jenkins, 
214  Pa.  517,  63  A.  891.  Answer  is  responsive 
when  it  is  confined  to  such  facts  as  are  nec- 
essarily required  by  the  bill  and  those  in- 
separably connected  with  them  as  a  part  of 
one  and  the  same  transaction.  Southern 
Lumber  &  Supply  Co.  v.  Verdier  [Fla.]  40  So. 
676.  An  answer  may  be  responsive  as  well 
when  it  discharges  as  when  it  charges  the 
defendant.  Id.  The  answer  must  meet  the 
allegations  of  the  bill  with  a  full  and  frank 
disclosure  of  all  the  facts  anfl  circumstances 
within  the  defendant's  knowledge  connected 
with  the  transactions  in  question.  Answer 
in  suit  to  set  aside  deed  as  fraudulent  and 
procured  by  undue  influence  held  insuffi- 
cient.    Horner    v.    Bell.    102    Md.    435,    62    A. 


736.  When  the  answer  Is  not  responsive  It 
will  not  be  considered  unless  sustained  by 
the  proof  upon  the  final  hearing.  See  Code 
Pub.   Gen.  Laws   1904,  art.   16,   §    160.     Id. 

35.  Denials  of  allegations  in  bill  to  re- 
move cloud  on  title  as  to  complainant's  resi- 
dence upon  the  property,  held  insufficient 
as  being  literal  and  evasive.  A.  Shiff  & 
Son  V.  Andress  [Ala.]  40  So.  824.  A  simple 
denial  of  an  allegation  that  plaintiff  has  no 
adequate  remedy  at  law  is  sufficient  to  raise 
an  issue  on  such  point.  An  affirmative  allega- 
tion that  complainant  has  such  a  remedy  is 
unnecessary.  Clements  v.  Sherwood-Dunn, 
108  App.  Div.  327,  95  N.  Y.  S.  766. 

36.  When  the  defendant  submits  to  an- 
swer he  must  answer  each  material  allega- 
tion of  fact  charged  in  the  bill.  Thompson 
V.  North.   67  N.  J.   Eq.   278,   63  A.   164. 

37.  Thompson  v.  North,  67  N.  J.  Eq.  278, 
63  A.   164. 

38.  Defendant  must  state  not  only  his 
information  but  also  his  belief  (Thompson 
V.  North,  67  N.  J.  Eq.  278,  63  A.  164),  but  the 
defendant  is  not  bound  to  inform  himself  as 
to  transactions  not  his  own  (Id.).  If  defend- 
ant has  no  information  and  belief,^he  must 
say  so.     Id. 

39.  An  answer  in  a  suit  to  cancel  a  mort- 
gage by  deed  absolute,  which  denied  the 
complainant's  right  to^  recover,  but  which 
prayed  for  a  recovery'  for  defendant's  im- 
provements in  case  the  cause  was  decided  in 
complainant's  favor,  did  not  set  up  inconsist- 
ent defenses.  Bluett  v.  Wilce  [Wash.]  86  P. 
853. 

40.  Ballard  v.  Golob  [Colo.]  83  P.  376, 
holding  that  laches  must  be  set  up  by  an- 
swer. But  see  ante  §  3,  Laches  and  Acquiesc- 
ence, and   §    6    E,   Demurrer. 

41.  Rose  V.  Merchants'  Trust  Co.,  96  N. 
Y.  S.  946;  Irving  v.  Bruen,  97  N.  Y.  S.  ISO; 
Colby  V.  Mt.  Morris,  100  N.  Y.  S.  362.  See 
ante  §  2  B,  Existence  of  Adequate  Remedy 
at  Law,  and  ante  §  6  E,  Demurrer. 

42.  Where  defect  does  not  appear  on  the 
face  of  the  complaint.  Rose  v.  Merchants' 
Trust  Co.,   96  N.  Y.   S.   946. 
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such  relief  to  the  defendant  as  the  allegations  of  the  answer  and  the  findings  justi- 
fy.'**  Lien  defendants  in  a  foreclosui-e  suit  may  have  their  rights  determined  upon 
their  answers.*^  The  right  of  a  stockholder  to  sue  for  the  corporation  should  not 
be  raised  by  answer.**^  The  sufficiency  of  an  answer  may  be  tested  by  exceptions.*' 
In  a  proper  case  an  amended  answer  may  be  filed.'** 

Verification^^ — It  has  been  held  that  a  statute  requiring  verification  of  plead- 
ings in  certain  "actions"  did  not  require  an  answer  in  chancery  to  be  verified.''*'' 
The  complainant  may  waive  answer  under  oath.^^ 

Effect  of  answer.^^—V^heve  a  cause  is  submitted  upon  bill  and  answer,  the  de- 
fendant is  entitled  to  the  benefit  of  all  denials  in  the  answer  of  matters  set  forth  in 
the  bill  and  all  matters  properly  pleaded  in  the  answer.^^  All  allegations  of  the 
bill  properly  pleaded  and  not  denied  by  the  answer  are  admitted;^*  but  where  the 
answer  contains  the  usual-  general  denial  found  in  answers  in  chancery  and  contains 
no  admission  of  certain  material  allegations  in  the  bill,  such  allegations  cannot  be 
assumed  to  be  true,  the  burden  being  upon  the  complainant  to  prove  such  allegations 
as  well  as  the  matters  denied  in  the  answer.^'*  Matters  not  M^ell  pleaded,  such  as 
vague  and  uncertain  allegations,'-"  and  legal  conclusions,^^  are  not  admitted  by  fail- 
ure to  answer  them,  nor  are  matters  thus  admitted  which  arise  after  the  filing  of 
the  bill.^®  Answer  waives  demurrer  overruled  except  where  the  subject-matter  of 
the  bill  is  wholly  foreign  to  equity  Jurisdiction,^'^  or  where  no  cause  of  action  is 
stated."" 


43.  Gwyn-Harper  Mfg.  Co.  v.  Cloer,  140 
N.   C.    128.   52   S.   E.   305. 

lu  Alnhninn  no  affirmative  relief  can  be  ob- 
tained under  an  answer,  a  cross  bill  being 
necessary  for  this  purpose.  Ashe-Carson  Co. 
V.   Bonifay   [Ala.]    41   So.   816. 

44.  Where  defendant  in  suit  to  recover 
land  set  up  a  deed  and  alleged  a  mistake 
therein,  the  deed  might  be  reformed  though 
such  relief  was  not  asked.  Gwyn-Harper 
Mfg.  Co.  V.  Cloer,  140  N.  C.  128,   52  S.   E.  305. 

45.  Gouwens  v.  Gouwens  [111.]  78  N.  E.  597. 

46.  It  seems  that  this  question  should  be 
raised  by  petition  by  analogy  to  the  English 
practice.  Groel  v.  United  Elec.  Co.  [N.  J. 
Eq.]  61  A.  1061.  See  Corporations,  7  C.  L. 
862. 

47.  'W^ay  v.  Hygienic  Fleeced  Underwear 
Co.   [C.  C.  A.]   144  F.  870. 

48.  Before  the  court  should  allow  an 
amended»answer  to  be  filed  it  ought  to  be 
satisfied  that  the  reasons  for  it  are  cogent 
and  satisfactory,  that  the  mistakes  to  be 
corrected  or  facts  to  be  added  are  made 
highly  probable,  if  nat  certain,  that  they  are 
material,  that  the  party  has  not  been  guilty 
of  negligence  and  that  the  mistakes  have 
been  ascertained  and  the  hew  facts  have 
come  to  the  knowledge  of  the  party  since 
the  original  answer  was  filed.  Refusal  to 
allow  amended  answer  to  be  filed  after  re- 
port of  commissioner  held  not  error  where 
new  facts  set  up  therein  were  known  be- 
fore filing  of  original  answer.  Miller  v. 
Mitchell,   58   W.  Va.   431,   52   S.   E.    478. 

49.  See  5  C.  L.  1170. 

50.  Section  33  of  the  Practice  Act,  which 
provides  that  no  person  shall  be  permitted 
to  deny  on  trial  the  execution  of  any  instru- 
ment in  writing,  upon  any  "action"  which 
may  have  been  brought,  unless  the  person 
denying  the  same  shall  verify  his  plea  by 
aflidavit,  applies  only  to  actions  at  law  and 


not  to  suits  In   chancery.     Clokey  v.   Loan   & 
Homestead    Ass'n,    120    111.    App.    214. 

51.  Wiiere  the  bill  calls  for  answer  witli- 
out  oath,  a  verified  answer  is,  at  most, 
merely  an  ex  parte  affidavit  which,  if  read 
without  objection,  might  be  treated  as  evi- 
dence, and  this,  notwithstanding  that  the 
bill  propounds  special  interrogatories.  Mar- 
vel v.  Fralinger,  67  N.  J.  Eq.  622,  63  A.  166. 
Laws  1867,  p.  166;  Laws  1902.  p.  517.  Daab 
v.  New  York  Cent.  &  H.  R.  Co.  [N.  J.  Eq.] 
62  A.  449. 

52.  See   5   C.   L.   1170. 

53.  Atlantic  Trust  Co.  v.  Chapman  [C.  C. 
A.]   145  F.  820. 

54.  Grant  v.  Cumberland  Valley  Cement 
Co.,  58  W.  Va.  162,  52  S.  E.  36;  Klenk  v. 
Byrne,  143  F.  1008.  Chancery  rule  10.  Greil- 
ick  Co.  V.  Rogers  [Mich.]  13  Det.  Leg.  N.  161, 
107  N.  W.  885.  Allegation  in  bill  to  enforce 
mechanic's  lien  that  defendant  could  not  be 
found.  Id.;  Hoock  v.  Sloman  [Mich.]  13  Det. 
Leg.  N.  390,  108  N.  W.  447.  Amount  due 
on    mortgage    foreclosure.     Id. 

55.  Godwin  v.  Phifer  [Fla.]  41  So.  597. 

56.  An.  allegation  in  a  bill,  which  by  rea- 
son of  its  vagueness  and  uncertainty  fails 
to  show  materiality  of  its  subject-matter, 
need  not  be  answered.  Burkheimer  v.  Na- 
tional Mut.  Bldg.  &  L.  Ass'n  [W.  Va.]  53  S. 
E.  372. 

57.  "Where  a  bill  alleges  the  legal  con- 
struction of  a  will  instead  of  its  paragraphs 
in  haec  verba,  failure  to  answer  such  allega- 
tions does  not  constitute  an  admission  there- 
of. Thompson  v.  North,  67  N.  J.  Eq.  278,  63 
A.  J64.  % 

58.  Amount  of  taxes  paid  after  filing  of 
bill  to  foreclose  mortgage.  Hoock  v.  Slo- 
man [Mich.],  13  Det.  Leg.  N.  390,  108  N.  W. 
447. 

59.  Hudson  v.  Cahoon,  19  3  Mo.  54  7,  91  S. 
W.    72;   Creamer   v.   James.    116    111.   App.    4  65. 
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.4.:^  evldence.^^ — Where  the  answer  is  not  verified  it  is  not  evidence  against  the 
plaintiff/-  nor  is  a  verified  answer  evidence  where  complainant  waives  answer  under 
oath.^^  A  verified  answer  is  not  conclusive,  though  demanded  by  the  bill,  and  an 
answer  under  oath  though  responsive  to  a  bill  which  do«s  not  waive  the  oath  is  not 
always  even  prima  facie  conclusive  as  to  disclosures  not  called  for  by  the  bill."* 
The  general  rule,  however,  is  that  if  the  averments  of  a  verified  answer  are  of  the  de- 
fendant's persona]  knowledge  and  directly  responsive  to  the  bill,  they  are  conclusive 
unless  overcome  by  the  testimony  of  two  witnesses  or  the  equivalent  thereof;®^  but 
so  far  as  the  answer  is  evidence,  it  is  nevertheless  to  be  weighed  the  same  as  it 
wonld  be  if  it  appeared  in  a  deposition  outside  of  the  defendant's  pleading.*"'  De- 
tails of  the  principal  subject-matter  not  called  for  by  the  bill  are  not  evidence,^^ 
nor  are  denials  on  information  and  belief,''^  nor  allegations  in  confession  and  avoid- 
ance."^ When  a  cause  is  set  down  for  a  hearing  upon  the  biil  and  answer,  all  the 
averments  of  the  answer  are  to  be  taken  as  true.''"  Averments  which  are  not  re- 
sponsive to  the  bill  must  be  proved  by  the  defendant  by  a  preponderance  of  the 
testimony/^  but  in  some  cases,  where  the  averments  are  positive  and  certain,  they 
may  impose  the  burden  of  proof  upon  the  complainant,  though  they  are  not  of  per- 
sonal knowledge  or  directly  responsive. ''-  An  answer  and  cross  bill  cannot  be  ad- 
mitted as  evidence  in  favor  of  the  cross  complainant.'^^  The  rule  that  a  sworn  an- 
swer is  evidence  in  behalf  of  the  party  answering  does  not  apply  to  answers  given 


Answer  to  whole  or  part  of  bin  demurred 
to  overrules  the  demurrer.  McDevitt  v.  Con- 
nell    [N.    J.    Eq.]    63    A.    504. 

«0.  Hudson  V.  Cahoon,  193  Mo.  547,  91  S. 
W.   72. 

til.     See  5  C.  L.  1170. 

62.  Originally,  answers  in  chancery  had 
the  dual  capacity  of  a  mere  pleading  and  as 
a  means  of  obtaining  evidence;  but  st^atutes 
(Laws  1S67,  p.  166;  Laws  1902,  p.  517)  permit- 
ting plaintiff  to  call  for  an  answer  w^ithout 
oath  give  him  an  option  to  obtain  an  an- 
swer which  has  no  evidentiary  value  against 
him.  Daab  v.  New  York  Cent.  &  H.  R.  Co. 
[N.  J.  Eq.]  62  A.  449.  Notwithstanding  the 
special  provisions  for  interrogatories  to  be 
answered  under  oath,  under  Chancery  Act 
1902,  §  191  (Laws  1902,  p.  517),  the  practice 
is  to  permit  the  complainant  to  submit  in- 
terrogatories in  his  bill  to  be  answered 
without  oath,  and  thus  to  secure  admissions 
which  may  be  useful  to  him  without  the 
risk  of  making  the  answers  evidence  against 
himself,  but  it  seems  that  the  only  penaltj^ 
for  a  false  answer  in  such  case  is  the  pos- 
sible discrediting  of  the  defendant  or  im- 
position of  costs.     Id. 

63.  Marvel  v.  Fralingen,  G7  N.  J.  Bq.  622, 
63  A.  186.  See  ante  this  section  and  sub- 
division. Verification.  Chancery  rule  10 
does  not  make  such  answers  conclusive,  but 
their  weight  is  for  the  court  to  determine. 
Barron  v.  Meyers,  140  Mich.  431,  12  Det.  Leg. 
N.  223,  103  N.  W.  812. 

64.  Bill  to  set  aside  post-nuptial  settle- 
ment called  for  discovery  as  to  transfer  of 
land  and  personalty  but  not  as  to  transfer 
of  insurance  policy.  Vashon  v.  Barrett  [Va.l 
54-  S.   E.    705. 

^otQi  "In  1884  the  statute  was  passed 
modifying  the  effect  of  answers  as  evidence 
ia  chancery  suits  by  allowing  the  complain- 
ant to  waive  an  answer  under  oath.  Prior 
to  that  time,  all  answers  were  under  oath; 
but    then,    as    now,    in    cases    of    this    nature, 


every  post-nuptial  settlement,  where  the 
husband  was  indebted  at  the  time  it  was 
made,  was,  as  against  his  creditors,  fraudu- 
lent and  void,  and  such  settlement  was  tak- 
en as  voluntary  unless  those  claiming  under 
it  could  show  by  clear  and  satisfactory  evi- 
dence, apart  from  the  answer,  thf^t  it  was 
made  for  a  valuable  consideration.  Blow  v. 
Maynard,  2  Leigh  [Va.]  30;  Fink  Bro.  &  Co. 
v.  Denny,  75  Va.  663;  Rankin  v.  Goodwin, 
103  Va.  81,  48  S.  E.  521;  Kline  v.  Kline's 
Creditors,  103  Va.  263,  48  S.  E.  882."— From 
Vashon    v.    Barrett    [Va.]    54    S.    E.    705. 

65.  Phelps  v.  Root,  78  Vt.  493.  63  A.  941; 
Mayo  V.  Hughes    [Fla.]    40    So.  499. 

Circumstantial  evidence  may  take  the 
place  of  one  or  both  witnesses.  Phelps  v. 
Root,   78  Vt.  493,   63  A.  941. 

66.  Phelps  V.  Root,  78  Vt.  493,  63  A.  941. 
C7.  Barlow  v.  McDowell,  118  111.  App.  506. 
68,    69.     Phelps    v.    Ftoot,    78    Vt.    493;    63    A. 

941. 

70.  Godwin  v.  Phifer  [Fla.]  41  So.  597. 
When  a  cause  is  set  down  for  hearing  upon 
bill,  answer,  and  replication  by  agreement 
of  the  parties  before  the  expiration  of  the 
three  months  allowed  by  the  statute  for  the 
taking  of  testimony,  the  allegations  of  the 
answer  responsive  to  the  bill  will  be  taken 
as  true,  but  such  allegations  are  to  be  con- 
sidered according  to  their  legal  import. 
Southern  Lumber  &  Supply  Co.  v.  Verdier 
[Fla.]  40  So.  676.  The  rule  as  to  making  an 
answer  evidence  in  favor  of  the  defendants 
when  a  case  is  heard  on  bill,  answer  and 
replication,  requires  that  it  should  not  only 
be  responsive  but  direct,  positive,  and  un- 
equivocal.    Id. 

71.  Tyler    v.    Toph    [Fla.]    40    So.    621. 

72.  Averment  of  failure  of  consideration. 
Mayo  v.  Hughes  [Fla.]  40  So.  499.  The  bur- 
den in  such  case  may  be  sustained  by  the 
testimony    of   one    witness.     Id. 

73.  Bledsoe   v.    Jones    [Ala.]    40    So.    111. 
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in  response  to  a  bill  for  discovery  pure  and  simple  ;^*  and  statutory  provisions  for 
requiring  answers  under  oath  from  the  opposite  party  being  a  substitute  for  the 
equitable  action  for  discovery,""  it  would  seem  that  such  answers  are  available  only 
to  the  party  propounding  the  interrogatories.'^® 

AdmisdonsJ' — Admissions  in  an  answer  may  be  based  on  information  and  be- 
lief."® When  the  answer  is  used  in  support  of  the  bill,  the  whole  answer  must  be 
taken  together.'^^  Admissions  improvidently  made  must  be  expunged  from  the 
record  in  proper  time  or  otherwise  they  will  be  binding.®"  The  question  of  admis- 
sion of  the  truth  of  allegations  of  the  bill  by  failure  to  deny  them  is  treated  of 
elsewhere.®^ 

(§6)  H.  Replication,  exceptions^  and  motions .^^ — A  replication  cannot  be 
filed  with  a  master  to  whom  the  case  has  been  referred.®^ 

The  suflBciency  of  the  answer  may  be  tested  by  exceptions.®*  Objections  on 
account  of  impertinency  should  be  raised  by  exception,®^  but  such  exceptions  will 
not  be  sustained  where  the  particular  facts  averred  shed  any  light  upon  the  acts  and 
conduct  of  the  defendant.®®  In  ruling  upon  exceptions  the  court  will  deal  with  the 
substance  and  not  the  mere  form  of  language  used  in  the  pleading.®^ 

A  motion  to  strike  is  proper  where  the  pleading  sets  up  matters  not  properly 
the  subject  of  the  particular  pleading,®®  or  where  the  pleading  is  entirely  insuffi- 
cient to  accomplish  the  purpose  for  which  it  is  filed,*®  or  where  it  is  desired  to  have 
irrelevant  and  immaterial  matters  stricken  from  a  pleading.®"  On  a  motion  to  strike 
a  portion  of  a  complaint  the  court  should  be  liberal  in  indulging  any  statement  of 
■  facts  which  may  be  material  to  the  relief  sought.®^  .  Tlie  only  party  aifected  by  the 
granting  of  a  motion  to  strike  is  the  party  making  the  motion.®^  If  a  complaint  is 
not  sufficiently  specific  the  defect  may  be  reached  by  motion  to  make  m.ore  specific.®^ 


74,  75.  Beem  V.  Farrell  [Iowa]  108  N.  "W. 
1044. 

76.  Answers  to  interrogatories  propound- 
ed under  Code  §  3604.  Beem  v.  Farrell 
[Iowa]  108  N.  W.  1044.  No  doubt  in  behalf 
of  the  parties  calling  for  the  answers,  they 
are  admissible  whether  the  party  making 
them  is  present  and  might  be  called  as  a 
witness  or  not  (Id.),  but  in  view  of  the  re- 
strictions imposed  by  Code  §  4709  as  to 
the  introduction  of  a  deposition  when  the 
witness  is  present,  such  answers  cannot  be 
introduced  as  evidence  by  the  party  making 
them  where  he  is  in  court  and  may  be  called 
as   a  witness    (Id.). 

77.  See   5   C.  L.   1170. 

78.  An  unqualified  admission  on  informa- 
tion and  belief  will  generally  dispense  with 
proof  of  the  fact  alleged.  Thompson  v. 
North,  67  N.  J.  Eq.   278,   63  A.  164. 

79.  Explanations  given  must  be  used  in 
connection  with  the  adnriissions  made.  Rea- 
ger's  Adm'r  v.  Chappelear,  104  Va.  14,  51 
S.    E.    170. 

SO.  Where  defendant  elects  to  stand  by 
his  answer  until  entry  of  final  decree,  he  will 
be  concluded  by  the  admissions  of  the  an- 
swer. Chicago,  etc.,  R.  Co.  v.  People,  120 
111.  App.    306. 

81.  See  ante  this  section  and  subdivision, 
EfEect. 

82.  See  5  C.  L.  1170. 

S3.  Where  a  replication  Is  so  filed  it  is 
the  duty  of  the  master  to  refuse  to  go  to 
trial,  but  error  in  allowing  a  hearing  in 
such'  case  will  be  cured  by  leave  subse- 
quently obtained  from  the  chancellor  to  file 


a    replication    nunc    pro    tunc.     Cushman    v. 
Davis  [Vt.]  64  A.  456. 

84.  Certain  exceptions  to  an  answer  con- 
sidered. Way  V.  Hygienic  Fleeced  Under- 
wear Co.    [C.  C.  A.]    144   P.   870. 

85.  And  not  by  demurrer.  Howe  & 
Davidson   Co.   v.    Haugan,    140    F.   182. 

86.  87.     United  States  v.  Hyde,   145   F.   393. 
8S.     Mere    denial    in    plea.     Glucose    Sugar 

Refining   Co.    v.    Douglass   &   Co.,    145    P.    949. 

89.  Bill  to  set  aside  former  decrees  under 
which  complainant's  lands  Avere  sold  for 
taxes  held  properly  stricken  from  the  files, 
the  bill  not  being  one  for  leave  to  file  a  bill 
of  review  nor  a  petition  to  open  a  decree  for 
correction  of  errors,  and  complainant  not 
having  complied  with  Laws  1S97,  p.  286,  §  70, 
relating  to  setting  aside  sales  for  taxes. 
Carpenter  v.  Auditor  General  [Mich.]  13  Det. 
Leg.  N.  160,  107  N.  W.  878. 

90.  Alexander  v.  Du  Bose,  73  S.  C.  21,  52 
S.    E.    786. 

91.  This  is  especially  true  when  fraud  is 
alleged,  it  being  essential  that  the  facts  and 
circumstances  constituting  the  fraud  should 
be  set  out.  Alexander  v.  Du  Bose,  73  S.  C. 
21,  52  S.  E.  786.  In  such  case  it  is  not  error 
to  refuse  to  strike  matters  either  directly 
or  remotely  relevant  to  the  matters  sought 
to  be  established.     Id. 

92.  Carpenter  v.  Auditor  General  [Mich.] 
13  Det.  Leg,  N,  160,  107  N.  W.  878. 

93.  But  a  motion  to  make  more  specific 
cannot  be  substituted  for  a  demand  for  a 
bill  of  particulars.  Goupille  v.  Chaput 
[Wash.]    86  P.  1058. 
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Motions  to  dismiss'**  and  exceptions  to  reports  of  masters  and  auditors^'  are  treated 
elsewhere. 

(§6)  I.  Issues,  p-oof,  and  varmnce.^^ — In  the  absence  of  an  amendment  to 
conform  the  pleadings  to  the  proof/^  a  total  variance  between  the  pleadings  and  the 
proofs  is  fatal  to  a  recovery/^  but  a  partial  variance  is  not  necessarily  fatal.®®  The 
defendant  cannot  avail  himself  of  any  matter  not  covered  by  his  answer,  though 
established  by  the  evidence/  but  a  variance  between  the  answer  and  the  evidence 
adduced  in  support  thereof  does  not  necessarily  destroy  the  responsive  character  of 
the  answer  or  its  force  as  evidence.^  When  there  is  no  objection  on  account  of  a 
variance  the  court  will  decree  according  to  the  evidence.^ 

(§6)  J.  Objections  and  waiver  thereof.* — Questions  as  to  the  legal  suffi- 
ciency of  a  pleading  are  waived  by  failure  to  raise  them  in  proper  time  and  man- 
ner.^ Some  of  the  objections  which  have  been  held  to  have  been  waived  thus  are  ob- 
jections on  account  of  parties/  lack  of  verification/  multifariousness/  variance.* 
Answering  a  supplemental  biU  without  objecting  that  it  is  not  germane  to  the  orig- 
inal bill  waives  the  point.^** 

§  7.  Talcing  iill  as  confessed  or  on  default}'^ — Formerly  a  decree  pro  con- 
fesso  in  default  of  appearance  and  answer  could  not  be  entered/^  but  the  general 


94.  See  post  §  9,  Dismissal. 

95.  See  post  §  10,  Trial  By  Jury  or  Mas- 
ter; Their  Verdicts  and  Findings. 

9G.     See   5  C.  L.   1171. 

97.  See  ante  §  6  C,  Amended  and  Sup- 
plemental Bills,  Complaints  or  Petitions. 

98.  Higgins  v.  Higgins,  219  111.  146,  76  N. 
E.  86;  Reager's  Adm'r  v.  Chappelear,  104  Va. 
14,    51    S.    E.    170. 

99.  Complainant  in  suit  for  specific  per- 
formance of  contract  for  sale  of  land  allowed 
to  recover  an  estate  in  the  land  less  than 
that  claimed  in  the  complaint  (Brandon  v. 
West  [Nev.]  83  P.  327),  but  he  could  not 
have  recovered  if  the  evidence  had  indicated 
property  different  from  that  described  in 
the    complaint    (Id.). 

1.  Millard   v.    Millard    [111.]    77    N.    E.    595. 

2.  Especially  where  the  matters  testified 
to  occurred  twelve  years  prior  to  the  trial. 
Pvushbrook  Coal  Co.  v.  Jenkins,  214  Pa.  517, 
63   A.    891. 

3.  Gerting  v.   Wells   [Md.]    64  A.   298. 

4.  See   5   C.   L.   1171. 

5.  Where  pleas  were  Incorporated  In  an- 
swer and  their  sufliciency  was  not  tested 
by  complainant,  he  was  presumed  to  have 
taken  issue  thereon.  Sellers  v.  Farmer  [Ala.] 
41  So.  291.  Where  pleas  to  a  cross  bill  were 
not  objected  to  as  insufficient  and  the  cause 
was  submitted  on  them  along  with  other 
matters,  it  was  held  that  it  would  be  pre- 
sumed that  issue  had  been  taken  on  such 
pleas  and  that  plaintiff,  having  proved  them, 
was  entitled  to  a  decree  as  against  the  cross 
bilL     Moody  v.  Atkins  [Ala.]  40  So.  305. 

6.  Objection"  must  be  raised  by  demurrer 
or  answer.  Rose  v.  Merchants'  Trust  Co., 
96  N.  Y.  S.  946.  Nonjoinder  of  proper  but  not 
Indispensable  parties.  Landram  v.  Jordan, 
25  App.  D.  C.  291.     See  ante  §  5,  Parties. 

7.  Failure  to  verify  allegations  of  loss 
or  detention  of  instrument  sued  on.  Hoag- 
land  V.  Supreme  Council,  Royal  Arcanum 
[N.    J.    Eq.]    61    A.    982. 

8.  Bird  v.  Bird,  218  111.  158,  75  N.  E.  760; 
Ellis  V.  Crawson  [Ala.]  41  So.  942;  Shellen- 
berger   v.   Altoona   &   P.   Connecting   R.    Co., 


212  Pa.   413.   61  A.   1000.     See  ante  this  sec- 
•.ion,  subd.  B,  Multifariousness. 

9.  Gerting   v.    Wells    [Md.]    64    A.    298. 

10.  Illinois  Nat.  Bank  v.  Trustees  of 
Schools,  111  111.  App.  189. 

11.  See  5  C.  L.  1171. 

12.  At  common  law,  the  defendant's  ap- 
pearance was  necessary  to  give  the  court 
jurisdiction.  Hence  there  could  be  no  judg- 
ment against  him  until  he  had  appeared,  and 
his  default  in  this  respect  subjected  him  to 
process  designed  to  enforce  his  appearance. 
In  the  practice  on  this  point,  equity  followed 
the  law,  and  upon  the  defendant's  default 
process-  of  contempt  was  issued  to  compel 
his  appearance.  Taylor  v.  McCaflerty,  27 
Pa.  Super.  Ct.  122. 

Xote  on  Pennsylvania  practice:  "In  Penn- 
sylvania, at  an  early  day,  judgment  for  want 
of  appearance  in  proceedings  at  law  was 
authorized  by  statute;  and  a  practice  arose, 
unknown  elsewhere,  of  entering  an  appear- 
ance 'de  bene  esse,'  under  which  the  defend- 
ant was  permitted  to  question  the  form  and 
service  of  the  ■writ,  ■without  being  liable 
to  the  consequences  of  a  default  should 
these  be  sustained,  or  of  an  appearance 
should  they  be  held  defective.  •  •  *  In 
equity,  however,  during  the  existence  of  a 
court  of  chancery  in  this  state,  from  1720 
until  1736,  there  was  no  authority  to  enter 
a  decree  pro  confesso  for  ■want  of  appear- 
ance, and  process  of  contempt  was  still  em- 
ployed to  compel  the  defendant  to  appear, 
and  also  to  answer,  ift  accordance  with 
chancery  .  practice  in  England.  Rawle  on 
Equity  in  Pennsylvania.  Under  this  prac- 
tice, if  the  .defendant  wished  to  contest 
the  regularity  of  the  subpoena  or  service, 
he  ■was  required  to  move  for  leave,  ■which 
was  of  course,  to  enter  a  conditional  ap- 
pearance, and  therein  to  submit  himself  to 
such  process  as  the  court  should  direct 
against  him  should  his  contention  in  the 
premises  fail.  In  the  latter  event  his  ap- 
pearance became  absolute  and  he  was  liable 
to  process  of  contempt  to  compel  an 
answer:       1     Daniell's     Chan.     Pr.     453-537. 
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rule  now  is  that  such  a  decree  may  be  entered  for  default  of  appearance^'  or  o-f 
answer/"*  or  where  objections  raised  on  special  appearance  are  overruled/"  or 
where  defendant's  plea  is  found  to  be  false.^*^  A  bill  should  not  be  taken  for  con- 
fessed on  a  motion  to  withdraw  answers  before  its  allowance/^  nor  can  a  decree  pro 
confesso  be  entered  in  a  suit  against  infants.^®  As  to  all  defendants  served,  an  order 
pro  confesso  amounts  to  an  admission  of  the  allegations  of  the  bill/"  but  the  con- 
clusions of  law  are  not  admitted/"  and  the  relief  granted  is  not  necessarily  accord- 
ing to  the  prayer  but  such  as  is  deemed  proper  by  the  court  upon  the  facts  alleged.-^ 
x\s  to  defendants  proceeded  against  by  publication  an  order  pro  confesso  merely 
puts  the  bill  at  issue/^  A  decree  pro  confesso  must  conform  to  the  pleadings.^''  A 
decree  pro  confesso  should  not  be  set  aside  except  for  good  cause^*  or  without  requir- 
ing the  filing  of  an  answer  showing  merits/^  and  is  conclusive  until  set  aside.^° 
§  8.  Abatement  and  revival.-' — The  rule,  irrespective  of  any  statute,  is  that 
where  a  sole  plaintiff  dies  before  decree  the  suit  cannot  be  revived  at  the  instance 
of  a  defendant  or  his  legal  representative,"^  nor  can  a  suit  be  revived  by  an  as- 
signee or  devisee  of  fne  cause  of  action.^"  Upon  the  death  of  a  party  a  proper  prac- 
tice is  to  make  an  ex  parte  application,  based  upon  a  proper  showing  by  affidavit, 
for  a  rule  to  show  cause  why  the  action  should  not  be  continued  by  or  against  the 
party  sought  to  be  substituted/*'  but  any  procedure  having  substantially  the  same 
effect,  filling  the  requirements  of  notice,  proof,  and  opportunity  to  contest  the 
facts,  will  be  sufficient.^^  The  representative  of  a  deceased  party  cannot  be  sub- 
stituted as  a  party  on  appeal  where  the  necessity  of  the  substitution  arose  -pending 
the  trial  below. ^^ 


In  England  statutory  provision  has  been 
made  for  a  decree  pro  confesso  without  an 
appearance;  and  in  this  state  the  rules  bas- 
ed on  the  legislation,  beg-inning  in  1836.  giv- 
ing courts  of  law  equity  powers,  authorize 
a  decree  pro  confesso  on  default  of  appear- 
ance or  of  answer,  while  preserving  to  the 
plaintiff,  at  his  election  (rules  13  and  29) 
the   right   to   process   of  contempt   to   compel 


McCafferty, 


Pa.    Super. 


both."     Taylor 
Ct.  122. 

13.  14.  Taylor  v.  McCafferty,  27  Pa.  Su- 
per. Ct.  122. 

l.l.  Under  Chancery  rule  5.  a  special  ap- 
pearance does  not  entitle  defendant  to  no- 
tice before  entry  of  default  against  him  aft- 
er the  overruling  of  his  objections.  Hews 
V.  Hews  [Mich.]  13  Det.  Leg.  N.  482,  108  N. 
W.   694. 

16.  Knott  V.  Giles,  27  App.  D.  C.  581.  See 
ante   §   6  F,  Plea. 

17.  Jenkins  v.  Barber,  85  Miss.  666,  38  So. 
36. 

IS. 
debts 
S.   W. 

19. 
S.   W, 

20. 

21. 


Suit    to    subject    land    of    ancestor    to 
Tabb    V. .  Wortham's    Adm'r    [Ky.]    89 

191. 

Bashaw   v.    Temple,    115    Tenn.    596,    91 

202;   Knott  v.  Giles,   27   App.   D.   C.   581. 

Knott  V.   Giles,    27   App.   D.   O.    581. 

Knott  V.  Giles,  27  App.  D.  C.  581. 
A  bill  for  specific  performance  where  con- 
fessed does  not  entitle  the  complainant  to 
performance  as  of  right.  Knott  v.  Giles,  27 
App.  D.  C.  581.  Where,  within  20  days  aft- 
er making  contract  for  sale  of  land,  vendor 
was  adjudged  a  habitual  drunkard,  placed 
in  charge  of  a  committee,  which  committee 
received  an  offer  of  $225  more  per  acre  for 
same  land,  it  was  held  that  plaintiff  was 
not    entitled    to    specific    performance.     Id. 


22.  Publication  without  attachment  of 
property.  See  Shannon's  Code,  §  6181.  Ba- 
shaw V.  Temple,  115  Tenn.  596,  91  S.  "W. 
202. 

23.  Decree  pro  confesso  in  partition  pro- 
ceedings was  erroneous  where  It  awarded  a 
recovery  of  rents  against  defendants  not  al- 
leged to  have  been  in  use  and  occupation  of 
the  premises.  Austin  v.  Barber  [Miss.]  41 
So.   265. 

24.  Bashaw  v.  Temple,  115  Tenn.  596,  91 
S.   W.   202. 

25.  Shannon's  Code  §  6185.  Bashaw  v. 
Temple,    115   Tenn.    596,    91    S.   W.    202. 

26.  Where  a  party  who  nas  appeared  by 
attorney  makes  no  effort  to  vacate  a  decree 
pro  confesso  against  him,  the  court  will  be 
justified  in  treating  the  decree  as  conclusive 
upon  him  at  the  time  of  entry  of  final  de- 
cree. Glos  V.  Shedd,  218  111.  209,  75  N.  E. 
887. 

27.  See   5   C.   L.    1172. 

28.  Brown  v.  Fletcher,  140  F.  639.  U.  S. 
Rev.  St.  §  955,  U.  S.  Comp.  St.  1901,  p.  697, 
providing  for  the  revival  of  actions  which 
have  abated  by  the  death  of  a  party  does  not 
apply  to  suits  in  equity.  Id.  The  defend- 
ant in  a  suit  in  equity  cannot,  therefore, 
have  the  suit  revived  after  the  death  of  the 
complainant,  but  may  have  it  dismissed,  un- 
less it  is  revived  within  a  reasonable  time 
by  the  representatives  of  the  complainant. 
Id. 

29.  The  assignee  or  devisee  must  file  an 
original  bill.     Brown  v.  Fletcher,   140   P.   630. 

30.  31.  Marion  v.  City  Council  of  Charles- 
ton, 72  S.  C.  576,  52  S.  E.  418. 

32.  Especially  where  the  appeal  is  from 
an  order  correctly  refusing  to  allow  the  sub- 
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§   9.     Dismissal.     Voluulary   dismissal.^^ 

Involuntary  disiaissal."^ — There  being-  no  siicli  thing  as  a  technical  nonsuit  in 
equity,®^  a  motion  to  dismiss  for  insufficiency  of  evidence  will  not  lie.^^  A  motion 
to  dismiss  lies  for  want  of  equity,"  multifariousness/^  existence  of  adequate  remedy 
at  law,^'^  pendency  of  action  at  la.w/^  lack  of  jurisdictional  amount  in  contro- 
versy/^ failure  of  representative  of  deceased  complainant  to  revive  the  suit  in  a 
reasonable  time,*^  complainant's  lack  of  interest  in  the  subject-matter,*^  and  failure 
to  prosecute  the  suit,**  and  on  the  gi'ound  that  a  legal  title  is  involved.*^  The 
grounds  of  dismissal  enumerated  in  the  Federal  equity  rules  are  not  exclusive.*' 

A  motion  to  dismiss  for  Avant  of  equity  may  be  acted  on  and  the  bill  dismissed 
in  vacation,*^  but  in  the  absence  of  jurisdictional  defects  a  bill  should  not  be  dis- 
missed before  any  issue  has  been  reached.** 

Effect.*^ — A  general  decree  of  dismissal  renders  all  the  issues  in  the  case  res 


stitution.     Marion  v.  City  Coimcil  of  Charles- 
ton.  72   S.  C.   576,   52   S.   E.  418. 

See    5    C.    L.    1172. 

See   5   C.   L.    1173. 

Garner  v.  Garner,  72  S.  C.  437,  52  S.  E. 


33. 
34. 
35. 

194. 
36. 

for  a 


Such    a    motion    Is    In    effect    a   motion 
nonsuit.     Garner  v.  Gkrner,  72  S.  C.  437, 
52    S.    E.    194. 

37.  Bill  to  remove  cloud  on  title  held  suf- 
ficient as  against  motion  to  dismiss  for  want 
of  equity.  Shift  v.  Andress  [Ala.]  40  So.  824. 
Where  a  court  upon  inspection  of  a  bill  dis- 
solves a  temporary  injunction,  it  is  proper 
where  it  appears  that  the  bill  is  without 
equity  to  likewise  dismiss  the  bill  for  want 
of  equity.  Hontros  v.  Chicago,  113  111.  App. 
318.  A  motion  to  dismiss  for  want  of  equity 
raises  the  question  of  venue.  Merritt  v.  Ala- 
bama Pyrites  Co.    [Ala.]    39   So.   555. 

In  Alabama,  want  of  equity  which  cannot 
be  cured  by  amendment  is  ground  for  motion 
to  dismiss.  Merritt  v.  Alabama  Pyrites  Co. 
[Ala.]  39  So.  555.  On  a  motion  to  dismiss  for 
.want  of  equity,  the  bill  will  be  considered  as 
amended  in  all  amendable  defects.  Stephen- 
son V.  Atlas  Coal  Co.  FAla.l  41  So.  301.  This 
rule  does  not  extend  to  amendments  giving 
equity  to  the  bill  by  averment  of  new  and 
independent  facts,  but  applies  only  to  amend- 
al)le  defects  apparent  on  the  fact  of  the 
bill.  Id.  Time  for  amendment  will  not  be 
allowed  after  decree  on  motion  to  dismiss  for 
want  of  equity.  Id.  Where  a  bill  is  sus- 
ceptible to  two  constructions,  upon  one  of 
which  complainant  would  be  entitled  to  re- 
lief, though  not  upon  the  other,  but  there 
is  no  demurrer  addressed  to  such  defect,  the 
defect  being  amendable  is  not  ground  of 
motion  to  dismiss.  Town  of  New  Decatur  v. 
Scharfenberg    [Ala.]    41    So.    1025. 

38.  Where  the  multifariousness  could  not 
be  cured  without  disclosing  an  incurable  de- 
fect of  parties.  Merritt  v.  Alabama  Pyrites 
Co.    [Ala.]    39  So.  555. 

30.  Hoagland  v.  Supreme  Council  [N.  J. 
Eq.l    61    A.    982. 

40.  Cross  bill  by  corporation,  in  suit  by 
stockholder,  attacking  a  credit  claimed  by 
the  stockholder  as  a  payment  on  his  stock, 
dismissed  on  account  of  an  action  at  law 
against  the  corporation  by  the  party  through 
whom  the  credit  was  claimed.  Essex  v.  Es- 
sex [Mich.]  12  Det.  Leg.  N.  439,  104  N.  W.  622. 

41.  Since  Comp.  Laws  §  435,  providing  for 
the   dismissal   of   suits   where   the   matter   in 


dispute  does  not  exceed  $100,  does  not  make 
the  allegation  of  the  amount  jurisdictional,  it 
was  error  to  dismiss  a  suit  for  failure  to  al- 
lege the  jurisdictional  amount.  Brassington 
V.  Waldron  [Mich.]  12  Det.  Leg.  N.  1011,  107 
N.  W.   100. 

43.  Though  the  delay  Is  not  such  that  the 
action  is  barred  by  limitations.  Brown  v. 
Fletcher,  140  F.  639.  Where  the  representa- 
tive of  a  deceased  complainant  in  a  Federal 
court  failed  to  revive  in  the  Federal  court 
and  sued  in  a  state  court,  this  was  ground 
for  dismissal,  at  the  instance  of  the  defend- 
ant,   of    the    suit    in    the    Federal    court.     Id. 

43.  Ellis   V.    Whitacre    [Va.]    54    S.   E.    993. 
Note:     ".According  to  well  settled  rules  of 

equity  pleading,  a  bill  filed  by  a  sole  plain- 
tiff having  no  interest  in  the  subject-matter 
of  the  suit  must  be  dismissed.  Sillings  v. 
Bumgardner,  9  Grat.  [Va.]  273;  Coffman  v. 
Sangston,  21  Grat.  [Va.]  263;  Clark  v.  Oliver, 
91  Va.  421,  427.  22  S.  E.  175:  Kevser  v.  Ren- 
ner,  87  Va.  249,  12  S.  E.  406;  Turner  v.  Bar- 
raud,  102  Va.  324,  337,  46  S.  E.  318.  See  also. 
1  Daniell's  Ch.  Pr.  314;  Saunders  v.  Balti- 
more Bldg.  &  Loan  Ass'n,  99  Va.  140,  37  S.  E. 
775." — From  Ellis  v.  Whitacre  [Va.]  54  S.  E. 
993. 

44.  Where  complainant  neglects  or  refuses 
to  bring  all  the  defendants  into  court  upon 
proper  issues.  Macfarlane  v.  Hills  [Fla.]  39 
So.  994.  If  there  has  been  inexcusable  neg- 
lect in  such  case,  the  bill  should  be  dismissed 
or  terms  imposed  on  complainant.  Id.  Cir- 
cuit court  rules  85,  86,  have  no  application 
to  such  a  case.     Id. 

45.  Where  the  answer  of  one  defendant  to 
a  bill  to  foreclose  sets  up  adverse  title  to  the 
premises,  proper  equity  practice  requires  the 
bill  to  be  dismissed  as  to  such  defendant, 
but  the  mere  allegation  of  a  lien  is  not  with- 
in the  rule.  Illinois  Nat.  Bank  v.  Trustees 
of  Schools,  111  111.  App.  189.  See  ante  §  2 
C.  Occasions  For,  and  Subjects  of.  Equitable 
Relief. 

4G.  General  equity  rules  38,  52,  66,  and 
circuit  court  equity  rule  2.  Brown  v. 
Fletcher,   140   F.   639. 

47.  Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39    So.    555. 

48.  Court  erred  in  dismissing  bill  upon 
motion  to  dissolve  temporary  injunction 
where  no  demurrer  or  answer  had  b-^en  filed. 
Welch    V.     Sheafter,    29    Pa.     Super.    Ct.    619, 

49.  See   5   C.   L.    1173. 
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judicata.^"  In  some  cases,  liotrever,  the  bill  may  be  dismissed  witliout  prejiidice.^^ 
W^iere,  therefore,  the  court  does  not  intend  to  decide  upon  the  merits,  the  decree 
should  expressly  provide  that  the  dismissal  is  without  prejudice.^^  The  dismissal 
of  a  bill  does  not  necessarily  dispose  of  a  cross  bill.^* 

Vacation  of  order.^^ 

§  10.  Trial  ly  jury  or  master, ^^  their  verdicts  and  findings .^^ — Except  where 
tliere  is  a  statute  conferring  the  right  to  a  trial  by  jury  in  a  suit  in  equity,^''  there 
is  no  absolute  right  to  such  a  trial,^®  the  matter  resting  in  the  sound  discretion  of 
the  trial  court.^^  Where  the  case  is  submitted  to  a  j^rj,  their  verdict  is  advisory 
ordy,^°  and  it  is  not  only  the  right  but  the  duty  of  the  court  to  determine  all  the 
questions  of  fact,®^  the  court  having  a  discretionary  power,  however,  to  adopt  the 


50.  Fowler  v.  Osgood  [C.  C.  A.J  141  F. 
20. 

51.  Where  cause  is  heard,  on  defendant's 
motion,  on  bill,  ans'vver,  and  replication, 
without  proofs,  and  the  case  is  such  that  it 
cannot  be  properly  decided  without  proofs, 
dehors  the  pleadings,  the  chancellor  has  dis- 
cretionary power  to  dismiss  the  bill  without 
prejudice.  Meffert  v.  Thomas  [Fla.]  40  So. 
764. 

52.  Where  a  demurrer  to  the  bill  is  gen- 
eral, and  special  for  the  want  of  jurisdiction, 
the  judgment  sustaining  the  dem.urrer  sole- 
ly on  the  ground  of  want  of  jurisdiction 
should  be  limited  accordinglJ^  as  a  decree 
of  dismissal  of  the  bill  concludes  the  de- 
fendant on  the  merits.  Fowler  v.  Osgood 
[C.  C.  A.]    141   F.   20. 

53.  Where  a  cross  bill  sets  up  additional 
facts  relating  to  the  subject-matter  of  the 
bill,  but  not  alleged  therein,  and  prays  af- 
firmative relief.  UDon  dismissal  of  the  bill 
such  relief  should  be  granted  under  the  cross 
bill  as  might  have  been  granted  if  it  had 
been  an  original  bill.  Webster  v.  De  Bar- 
deleben  [Ala.]  41  So.  831.  Injunctive  relief 
granted  under  cross  bill  though  bill  was  dis- 
missed.    Id. 

L.    1174. 

Li.    1174.     See    Masters    and 
6   C.   L.    607;   Reference,    6   C. 


54. 


See   5   C. 

55.  See  5  C 
Commissioners, 
L.    1272, 

5G.  See  5  C, 
Findings,    6    C. 


Li.    1174.     See    Verdicts    and 
L.    1814.     As    to    findings    by 
court,    see   post    §    13. 

57.  See  Shannon's  Code  §§  6282.  6283,  6284. 
Harris  v.  Bogle.  115  Tenn.  701.  92  S.  W.  849. 
Even  then  a  reference  obtained  upon  the 
party's  own  application  waives  his  right  to 
a  jury.  Id.  A  rule  of  the  court  of  chancery, 
adopted  pursuant  to  the  authority  conferred 
by  Shannon's  Code  §  5733,  providing  for  the 
time  and  manner  of  applying  for  a  jury,  will, 
if  possible,  be  construed  so  as  not  to  con- 
flict with  §§  6283,  6284,  relating  to  the  same 
matter.  Id.  Rule  35,  that  application  for 
jury  must  be  made  by  petition  in  open  court 
upon  the  first  day  of  the  trial  term,  means 
the  first  day  of  the  term  at  which  the  case 
is  tried,  and  not  on  the  first  day  of  the 
term  at  which  it  is  at  issue  and  is  triable, 
and  as  thus  construed  is  not  in  conflict  with 
Shannon's  Code  §  6284,  providing  that  where 
the  demand  is  made  only  after  the  cause  is 
ready  for  hearing,  the  trial  shall  be  before 
a  jury  summoned  instanter.  Id.  If  a  jury 
is  not  demanded  in  the  pleadings,  as  au- 
thorized by  Shannon's  Code  §  6283,  the  case 
falls    within    §    6374,    and    chancery    rule    2, 


§  4,  relating  to  the  tim.e  for  the  taking  of 
evidence,  and  a  party  cannot  demand  a  jury, 
under  §  6284,  until  the  rights  of  the  other 
party  under  §  6274  and  rule  2,  §  4,  have  been 
fully  enjoyed.  .  Id. 

58.  Defendants  in  suit  by  trustee  to  set 
aside  mortgage  by  bankrupt  were  not  en- 
titled to  jury  trial.  Vollkommer  v.  Frank, 
107  App.  Div.  594.  95  N.  T.  S.  324.  Suit  to 
cancel  mortgage  by  deed  absolute  and  to 
recover  the  property  held  to  be  an  equitable 
action  within  this  rule.  Bluett  v.  Wilce 
[Wash.]  86  P.  853.  Where  the  issue  was  in- 
tricate, involving  not  only  the  weighing  of 
testimony  but  a  careful  application  of  the 
evidence  to  peculiar  circumstances,  there  w^as 
no  error  in  refusing  to  allow  an  issue  out  of 
chancery  and  in  referring  the  cause  to  a 
master  instead.  Harrodsburg  Water  Co.  v. 
Harrodsburg  [Ky.]  89  S.  AV.  729.  Even  where 
the  equitable  grounds  of  jurisdiction  cease 
pending  suit,  as  where  a  nuisance  is  abated 
pending  suit  to  enjoin  it,  the  claim  for 
damages  is  not  triable  by  a  jury  as  of  right. 
Miller  v.  Edison  Elec.  Illuminating  Co.,  184 
N.  T.  17,  76  N.  E.  734.  Where  an  action 
brought  and  tried  as  one  at  law  appears  at 
the  close  of  the  evidence  to  be  an  equitable 
action,  the  court  should  take  the  case  from 
the  jury  and  treat  the  case  as  in  equity. 
Goupille  V.  Chaput  FWash.l  86  P.  1058.  An 
equitable  defense  with  prayer  for  affirmative 
relief  changes  an  action  at  law  to  one  in 
equity  triable  without  a  iury.  Bouton  v. 
Pippin,  192  Mo.  469,  91  S.  W.  149.  See  ante 
§   2  A,  Effect  of  Code  or  Statutory  Changes. 

A  cross  action  at  law  Is  triable  by  a  jury 
as  of  right.  Sandstrom  v.  Smith  [Idaho]  86 
P.  416. 

59.  Sandstrom  v.  Smith  [Idaho]  86  P 
416;  Ames  v.  Ames  [Neb.]  106  N.  W.  584 
Discretion  held  properly  exercised  in  refus- 
ing to  submit  issues  to  jury.  Cochran  v 
Cochran.  96  Minn.  523,  105  N.  W.  183. 

60.  Bird  v.  Bird,  218  111.  158,  75  N.  E.  760 
Bouton  v.  Pippin,  192  Mo.  469,  91  S.  W.  149; 
Hobson  V.  Anderson  [Colo.]  83  P.  634;  Short 
V.  Estey  [Mont.]  83  P.  479;  Tobin  v.  O'Brieter, 
16  Okl.  500,  85  P.  1121;  Sandstrom  v.  Smith 
[Idaho]  86  P.  416.  In  suit  for  specific  per- 
formance. Detroit  United  R.  v.  Smith  [Mich.] 
13  Det.  Leg.  N.  228,  107  N.  W.  922.  In  pro- 
ceedings to  enforce  contract  for  adoption 
ot  child.  In  re  Peterson  [Neb.]  107  N.  W. 
993.  In  suit  to  set  aside  deed  for  want  of 
mental  capacity  of  grantor.  Chadwell  v. 
Reed    [Mo.]    95   S.   W.   227. 

61.  Tobin  v.  O'Brieter,  16  Okl.  500,  85 
P.  1121.     If  the  jury  fail  to  make  necessary 
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jury's  finding  as  its  own  or  to  mal<e  new  findings.*^  Tlie  mere  form  of  the  chan- 
cellor's instructions  to  the  jury  are,  therefore,  immaterial,^^  and  the  court  has  a 
broader  right  to  direct  a  verdict  than  in  axjtions  at  law  f*^  but  though  the  ultimate 
findings  are  made  by  the  court  where  a  jury  is  called,  the  case  is  not  one  tried  with- 
out a  jury.^^  The  failure  to  return  a  general  verdict  is  not  necessarily  fatal.'^'^  In 
submitting  the  case  to  the  jury  the  procedure  prescribed  by  rules  of  court  must  be 
followed.^^ 

The  matter  of  referring  a  case  to  a  master  or  commissioner  is  generally  within 
the  discretion  of  the  court.®*  The  order  should  not  be  made,  however,  until  the 
issues  are  made  up  as  to  all  the  defendants.®*  A  reference  should  not  be  ordered 
for  an  accounting  upon  the  allegations  of  the  bill  alone  without  proof  of  the  right 
to  an  accounting.'^'*  After  a  decree  establishing  a  resulting  trust,  the  cause  should 
be  referred  to  a  master  for  an  account  of  the  rents  and  profits.'^^  Where  the  an- 
swer admits  the  gravamen  of  the  biU,  an  order  of  reference  may  be  made  without 
further  proof,^^  and  so  also  where  the  answer  is  not  responsive  to  The  gravamen  of 
the  bill.'^^  Counsel  for  parties  to  the  suit  are  disqualified  to  take  depositions  to  be 
used  in  the  cause.^*  No  special  notice  is  necessary  of  an  order  of  reference  made 
on  the  call  of  a  cause  at  a  regular  term,^^  but  it  is  the  right  of  all  parties  in  interest. 


findings  .the^court  must  make  them.  Sand- 
strom  V.  Smith  [Idaho]  86  P.  416.  The  trial 
is  not  concluded  until  the  presiding  justice 
has  made  his  findings  of  fact  a.nd  conclusions 
of  law.  Tefft  v.  Greenwich  &  J.  R.  Co.,  47 
Misc.  26,  95  N.  T.  S.  205.  Where  the  findings 
of  the  jury  and  the  facts  submitted  by  the 
pleadings  cover  the  entire  case,  a  motion 
for  judgment  is  proper,  but  such  a  motion 
constitutes  a  part  of  the  action,  and  in  an 
action  relating  to  realty  must,  under  the 
Code,  be  made  at  a  term  of  court  in  the 
county   of  the   venue.     Id. 

62.  Bouton  V.  Pippin,  192  Mo.  469,  91  S. 
"W.  149;  Sandstrom  v.  Smith  [Idaho]  86  P. 
416. 

63.  Certainly  where  there  is  no  material 
evidence  before  the  appellate  court.  Bouton 
V.  Pippin,  192  Mo.  469,  91  S.  W.  149.  The 
court  cannot  commit  reversible  error  in  giv- 
ing or  refusing  instructions.  In  re  Peter- 
son  [Neb.]   107  N.  W.  993. 

64.  A  preponderance  of  the  evidence  is 
sufficient  to  sustain  a  directed  verdict.  Short 
V.   Estey    [Mont.]    83   P.   479. 

65.  An  equity  action  in  which  a  jury  Is 
called  to  find  part  or  all  of  the  facts  is  not 
an  action  tried  without  a  jury,  within  the 
meaning  of  section  5630,  Rev.  Codes  1899,  and 
is  therefore  not  governed  by  that  section, 
either  as  to  the  manner  of  trial  in  the  dis- 
trict court  or  the  review  on  appeal.  Spencer 
V.    Beiseker    [N.    D.]    107    N.   W.    189. 

66.  3  Starr  &  C.  Ann.  St.  1896,  p.  3167, 
relating  to  special  verdicts,  has  no  applica- 
tion to  verdicts  upon  issues  out  of  chancery. 
Bird  v.  Bird,  218  111.  158,  75  N.  E.  760.  See 
Verdicts  and  Findings,  6  C.  L.  1814. 

67.  Motion  to  fix  a  day  for  submission 
of  an  issue  to  a  jury  denied  because  not 
in  compliance  with  circuit  court  rule  28. 
Marion  v.  City  Council  of  Charleston,  72  S. 
C.    576,   52   S.   E.  .418. 

68.  The  allowance  or  disallowance  of  the 
motion  made  by  the  respondents  after  the 
second  hearing  for  the  appointment  of  a 
commissioner    to   report   the   evidence   taken 


at  such  hearing  w^as  clearly  a  matter  within 
the  discretion  of  the  presiding  justice.  Man- 
ning v.  Mulrey  [Mass.]  78  N.  E.  551.  An 
order  of  reference  made  on  the  call  of  a 
case  at  a  regular  term  is  a  discretionary 
order,  and  hence  not  appealable.  Lockwood 
V.  Lockwood,  73  S.  C.  198.  53   S.  E.  87. 

69.  It  was  evTOt  to  appoint  a  master 
to  take  testimony  where  only  one  of  several 
defendants  had  appeared  and  answered,  other 
defendants  not  having  been  served.  Mac- 
farlane  v.  Hills    [Fla.]    39   So.   994. 

70.  Such  a  reference,  however,  is  harm- 
less where  no  account  is  taken  under  the 
order  of  reference.  Reager's  Adm'r  v.  Chap- 
pelear,    104    Va.    14,    51    S.   E.    170. 

71.  Stahl  V.  Stahl.  220  111.  188,  77  N.  E. 
67. 

72.  Grant  v.  Cumberland  Valley  Cement 
Co.,  58  W.  Va.  162,  52   S.  E.  36. 

In  suits  against  infants,  "where  the  an- 
swer of  the  guardian  ad  litem  admits  the 
allegations  of  the  bill  of  complaint  to  be  true, 
the  proper  practice  is  to  refer  the  cause  to 
a  master  to  take  the  proof  and  report  there- 
on, and  guardians  ad  litem  should  in  all 
cases  have  notice  of  proceedings  in  the  mas- 
ter's office  and  should  attend  and  protect  the 
interests  of*  their  wards.  Mote  v.  Morton 
[Fla.]  41  So.  607. 

73.  Grant  v.  Cumberland  Valley  Cement 
Co.,   58   W.  Va.    162,    52   S.   E.   36. 

74.  Code  1896,  §  1834.  Bledsoe  v.  Jones 
[Ala.]  40  So.  111.  Counsel  who  represented 
parties  in  whose  behalf  a  motion  to  dis- 
miss for  failure  to  amend  after  demurrer 
sustained  was  disqualified,  the  failure  to 
amend  not  operating  ipso  facto  as  a  dis- 
missal. Id.  Mere  knowledge  of  complain- 
ant of  defendant's  application  to  have  a  cer- 
tain party  appointed,  such  party  being  in 
fact  a  member  of  a  law  firm  which  represent- 
ed the  defendant,  but  it  not  appearing  that 
complainant  knew  this  fact,  was  not  a  waiver 
of  the  objection.     Id. 

7.5.  Lockwood  v.  Lockwood,  73  S.  C.  198, 
53  S.  E.  87. 
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in  a  cause  not  under  default,  upon  a  reference  to  a  master,  to  have  notice  of  pro- 
ceedings in  the  master's  office,'*'  and  parties  are  entitled  to  notice  of  the  tiling  of 
the  mastei-'s  report.'^^  Ex  parte  affidavits  are  not  admissible  in  hearing  before  a 
master."^  Testimony  taken  at  a  former  hearing  before  one  master  is  ex  parte,  and 
hence  inadmissible  on  a  second  hearing  before  a  second  master  as  to  parties  who  were 
not  parties  on  the  first  hearing.'"  A  motion  to  reopen  the  case  merely  to  admit 
cumulative  evidence  must  be  made  in  proper  time.*"  The  report  of  a  master 
should  show  the  basis  of  his  findings,®^  including  all  the  evidence,  regardless  of 
whether  he  considers  it  relevant  or  irrelevant.*-  An  auditor  may  file  with  his  re- 
port, as  a  brief  of  the  oral  evidence,  the  questions  and  answers  of  witnesses  as 
transcribed  from  a  stenographic  report  of  the  case.^^  The  findings  of  an  auditor 
must  be  construed  in  connection  with  the  pleadings.**  The  findings  of  a  master 
or  commissioner  upon  a  question  of  fact  are  not  as  conclusive  as  the  verdict  of  a 
jury,  but  are  entitled  to  great  weight,^^  and  in  the  absence  of  exceptions  they  are 
conclusive.^^  Even  when  excepted  to  they  are  presumptively  correct  where  they 
are  supported  by  the  evidence  and  have  been  confirmed  by  the  trial  court.*'  The  de- 
cree, however,  must  be  supported  by  the  findings.**    The  fact  that  a  party  requests  the 


76.  Mote   V.    Morton    [Fla.]    41    So.    607. 

77.  Rule  84  of  the  rules  of  the  circuit 
courts  in  suits  in  eouitv  is  to  be  construed 
in  connection  with  section  1425  of  the  Re- 
vised Statutes  of  1892,  and,  so  construed,  it 
is  the  proper  practice  for  a  master  in  chan- 
cery to  give  the  respective  parties  notice 
•w^hen  his  report  is  ready  to  be  filed  in  order 
that  they  may  make  -such  objections  and 
take  such  exceptions  as  they  may  be  advised 
are  necessary  in  order  that  they  may  be  in 
a  situation  to  present  them  to  the  court, 
and  it  is  a  further  duty  of  the  master  to 
give  notice  to  the  parties  of  the  filing  of 
his  report  in  order  that  they  may  be  able 
to  avail  themselves  of  the  right  of  excep- 
tion given  them  by  said  rule  84.  Cepero  v. 
Hartridge  [Fla.]  41  So.  192.  Where  the  rec- 
ord fails  to  show  that  notice  was  given 
the  appellant  of  the  filing  of  the  master's 
report,  and  there  is  nothing  to  show  that 
appellant  either  expressly  or  impliedly  waiv- 
ed notice,  and  the  record  fails  to  show  that 
the  case  was  set  down  for  hearirfg  as  pro- 
vided in  rules  85  and  86  of  the  rules  of  the 
circuit  court  in  suits  in  equity,  and  it  ap- 
pears that  the  cause  was  finally  heard  and 
a  final  decree  made  without  notice  to  ap- 
pellant, the  decree  will  be  reversed.     Id. 

78.  Crane  v.  Stafford,  217  111.  21,  75  N.  E. 
424.  But  they  may  be  filed  where  a  cause 
is  referred  to  a  master  upon  the  question 
of  the  jurisdiction  of  defendant's  person, 
though  the  court  in  considering  them  will 
consider  the  fact  that  they  are  ex  parte. 
Canadian  Pac»  R.  Co.  v.  Wenham,  146  F. 
206. 

79.  Testimony  taken  before  a  former  mas- 
ter in  a  cause,  at  a  time  when  certain  mi- 
nors, subsequently  made  parties,  were  not 
parties  thereto,  is  not  admissible  as  against 
such  newly  made  minor  parties  in  further 
proceedings  before  a  second  master  appoint- 
ed after  such  minors  were  made  parties. 
Mote   v.   Morton    [Fla.j    41    So.    607. 

80.  Where  the  motion  is  not  made  until 
after  the  close  of  the  evidence  and  the  argu- 
ments, the  m_aster  may  refuse  to  reopen  the 
case.  Matthews  v.  Whitehorn,  220  111.  S6, 
77   N.   K.   89. 


81.  When  a  reference  is  made  to  a  master 
to  ascertain  a  fact  depending  upon  testi- 
mony, his  report  sliould  show  the  basis  of 
his  finding  so  that  the  court  m.ay  see  the 
correctness  of  his  conclusions,  and  the  evi- 
dence upon  examination  before  a  master 
should  be  taken  down  by  him.  or  some  otlier 
person  by  his  autlioritv  in  his  nresence.  and 
filed  with  his  report.  Mote  v.  Morton  [Fla.] 
41   So.    607. 

82.  As  a  general  rule  a  master  or  com- 
missioner empowered  to  determine  the  ad- 
missibility of  evidence  should  elicit  and 
transmit  to  the  court  not  only  the  evidence 
confessedly  competent,  but  also  w^hat  is 
deemed  incompetent,  irrelevant,  and  imma- 
terial, in  order  that  if  the  reviewing  court 
considers  the  evidence  competent  it  maj"  at 
once  render  final  decree.  Huttig  Sash  & 
Door  Co.  V.   Fuelle,   143   F.  363. 

S3.  Linder  v.  Whitehead,  125  Ga.  115,  5a 
S.  E.  588. 

84.  The  finding  of  the  auditor,  when  con- 
strued in  the  light  of  the  petition  and  amend- 
ment, was  a  sufficient  foundation  for  a  de- 
cree, and  the  decree  as  entered  was  not  sub- 
ject to  any  of  the  objections  set  forth  in 
the  assignments  of  error  thereon.  Linder 
V.   Whitehead,    125   Ga.    115.    53    S.   B.   588. 

85.  Pickens'  Ex'rs  v.  Daniels,  58  W.  Va. 
327,    52    S.    E.    215. 

86.  Beck  v.  Stoddard,  118  111.  App.  370; 
Lies  v.  Klaner,  121  111.  App.  332;  Matthews 
V.  Whitehorn,  220  111.  36,  77  N.  E.  89;  For- 
dyce  V.  Omaha,  etc.,  R.  Co.,  145  F.  544. 

Excuse  for  not  objecting:  Ignorance  of 
the  method  of  objecting  to  a  master's  find- 
ings is  no  excuse  for  not  filing  objections. 
Matthews  v.  Whitehorn,  220  111.  36,  177  X.  E. 
89. 

87.  Orr  v.  Cooledge,  125  Ga.  496,  54  S.  E. 
618;  Hall  v.  Hall,  104  Va.  773,  52  S.  E.  557: 
Pickens'  Ex'rs  v.  Daniels,  58  W.  Va.  327,  52 
S.  E.  215;  Huttig  Sash  &  Door  Co.  v.  Fuelle, 
143  F.  363.  The  findings  will  not  be  disturb- 
ed in  such  case  unless  they  appear  to  be 
palpably  wrong  by  the  most  persuasive 
weight  of  evidence.  Fordyce  v.  Omaha,  etc., 
R.  Co..  145  F.  544. 
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cause  to  be  referred  to  a  master  Joes  not  render  the  lattei-'s  findings  conohi>ive  upon 
sucli  party.^^  Exceptions  must  be  definite  and  specific,  and  not  merely  to  tlie  gen- 
eral result,^^  and  must  set  out  or  call  the  court's  attention  to  such  evidence  as  is 
necessary  to  be  considered  in  passing  upon  the  coiTCctness  of  the  findings."^  A 
motion  to  recommit  may  be  heard  at  the  same  time  as  a  motion  for  confirmation, 
the  order  of  such  business  being-  within  the  discretion  of  the  court. ^^ 

§  11,  Evidence.^^ — Testimony  should  be  signed  by  the  witnesses.®*  In  the 
absence  of  statutory  authority,  witnesses  cannot  be  examined  in  open  court,^^  and 
even  where  there  is  such  authority^®  the  parties  desiring  to  avail  themselves  of  the 
privilege  thereby  conferred  must  bring  themselves  strictly  within  the  terms  of  the 
statute.®"  AfUdavits  to  be  used  in  an  equity  cause  may  be  made  before  any  one 
having  general  authority  to  administer  oaths  ;®^  but  ex  parte  affidavits  are  inad- 
missible on  the  hearing  of  the  cause.®'  Exceptions  to  testimony  must  be  presented 
to  tlie  chancellor  at  or  before  final  hearing.^  ^Miere  depositions  are  inadmissible,  a 
motion  to  suppress  is  proper.-  Eulings  upon  the  admissibility  of  evidence  must  be 
precise  and  definite,  but  an  equity  decree  will  not  be  reversed  on  account  of  admis- 
sion of  incompetent  evidence.^     Failure  to  maintain  all  the  allegations  of  the  bill 


[111.]     77     N. 
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88.  But  this  does  not  mean  that  findings 
of  the  master  which  were  not  objected  to 
may  be  reviewed.  Matthews  v.  Whitehorn, 
220    III.    36,    77    N.    E.    S9. 

89.  Millard     v.     Millard 
595. 

90.  Fordyce 
F.  544. 

91.  Where  exceptions  are  based  upon  par- 
ticular evidence  contradicting  the  conclu- 
sions of  the  master,  they  should  refer  to  the 
place  in  the  record  where  'the  evidence  may 
be  found.  Fordyce  v.  Omaha,  etc.,  R.  Co., 
145  F.  544.  It  is  incumbent  upon  a  party 
excepting  to  the  report  of  an  auditor  in  an 
equity  case,  when  the  exception  thereto  in- 
volves a  consideration  of  the  evidence  on 
which  the  auditor  based  his  findings,  to  set 
forth,  in  connection  with  such  exception  of 
law  or  of  fact,  the  evidence  necessary  to  be 
considered  in  passing  thereon,  or  to  attach 
thereto  as  an  exhibit  so  much  of  the  evi- 
dence as  is  pertinent,  or  at  least  to  point  out 
to  the  court  where  such  evidence  is  to  be 
found  in  the  brief  of  the  evidence  prepared 
and  filed  by  the  auditor.  Orr  v.  Cooledge. 
125  Ga.  496,  54  S.  E.  618;  First  State  Bank  v. 
Avera,  123  Ga.  598,  51  S.  E.  665;  Linder  v. 
Whitehead   [Ga.]    53   S.  E.  588. 

Oa.     Eddy    V.    Fogg    [Mass.]    78    N.    E.    549. 

93.  See   5  C.   L.    1174. 

94.  An  objection  that  the  testimony  in 
chancery  proceeding  was  not  signed  by  the 
witnesses  cannot  be  made  for  the  first  time 
in  the  appellate  court,  particularly  when  the 
party  so  objecting  asks  that  he  be  allowed 
the  benefit  of  such  testimony.  Tyler  v.  Toph 
[Fla.]   40   So.  624.  j 

95.  Code    1892,     §     1764,    authorizing    wit-  i 
nesses  to  be  examined  in  open  court  in  certain  j 
cases,   is  restrictive  and   does  not   apply  to  a 
suit  to   remove   a  cloud   from   a   title.     John- 
son V.  Hall    [Miss.]    40    So.   1. 

96.  Comp.  Laws  1897,  §  491,  providing  for 
the  examination  of  the  complainant  or  his 
solicitor  in  open  court  as  to  payments  to  be 
credited  to  defendant,  refers  to -cases  against 
absent,  concealed,  cr  nonresident  defend- 
ants, and   not   to   mortgage   foreclosure   pro- 


ceedings against  residents.  Hoock  v.  Slo- 
man  [Mich.]  13  Det.  Leg.  K  390.  108  N.  W. 
447. 

97.  Agreement  in  writing  and  notice  re- 
quired by  Code  1892,  §  1764.  Johnson  v. 
Hall  [Miss.]  40  So.  1.  Comp.  Laws  1897,  § 
10,188,  requiring  notice,  was  not  repealed  as 
to  Wayne  county  by  Pub.  Acts  1903,  No.  31, 
p.  37,  providing  that  either  party  or  his  at- 
torney m.ay  have  a  cause  listed  by  the  clerk 
and  that  said  cause  shall  then  be  ready 
for  trial  after  the  lapse  of  one  week.  Hoock 
V.  Sloman  [Mich.]  13  Det.  Leg.  N.  390,  108  X. 
W.   447. 

98.  County  judge.  Seastream  v.  Xew 
Jersey  Exhibition  Co.    [N.  J.  Eq.]   61  A.   1041. 

99.  An  ex  parte  aflSdavit  offered  by  one 
party  cannot,  over  tlie  objection  of  the  ad- 
verse party,  be  considered  by  the  court  upon 
the  hearing  of  a  chancery  cause  upon  its 
merits,  in  the  determination  of  the  issues 
raised  by  the  pleadings,  where  there  has 
been  no  previous  consent  that  such  affidavit 
might  be  so  considered,  and  no  consent  to,  or 
waiver  of  notice  of,  the  taking  of  such  af- 
fidavit. Herold  v.  Craig  [W.  \"a.]  53  S.  E. 
466.  On  a  hearing  of  objections  to  the  ju- 
risdiction of  a  Federal  court  on  the  ground 
that  the  defendant  is  not  a  resident  of  the 
district,  the  question  will  not  be  disposed 
of  upon  the  ex  parte  affidavit  of  the  de- 
fendant, bnit  such  affidavit  may  be  consider- 
ed. Canadian  Pac.  R.  Co.  v.  Wenham,  14  6  F. 
206. 

1.  Where  rulings  on  such  exceptions  are 
made  for  the  first  time  on  petition  for  re- 
hearing, the  chancellor  may  refuse  to  enter 
his  rulings  thereon  solely  on  account  of  the 
delay  in  asking  for  them.  Jacobs  v.  Parodi 
[Fla.]  39  So.  833. 

2.  On  account  of  disqualification  of  com- 
missioner, under  Code  1896,  §  1834,  by  reason 
of  his  being  counsel  in  the  cause.  Bledsoe 
v.  Jones  [Ala.]  40  So.  111.  Motion  to  sup- 
press made  before  final  hearing  held  in 
time.     Id. 

3.  McCormick  v.  Parsons,  195  Mo.  91.  92 
S.  W.  1162.  On  appeal  the  court  will,  where 
it    has    all    the    evidence    before    it,    consider 
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vnll  not  preclude  relief  where  the  allegations  sustained  by  the  evidence  are  sufficient 
to  support  the  decree.* 

§  12.  Hearing  or  trial.^ — ^There  are  no  terms  of  court  in  equity  proceedings, 
and  on  motion  of  either  party  the  cause  may  be  set  down  for  a  hearing  at  such  time 
as  the  court  shall  order,®  but  a  final  hearing  cannot  be  had  until  the  cause  is  ready 
as  to  all  the  defendants.'^  Objection  to  the  setting  down  of  a  cause  for  hearing 
without  defendant's  evidence  may  be  waived  by  failure  to  raise  it  in  proper  time.* 
The  notice  of  submission  need  not  mention  the  pleadings.^  Objections  to  juris- 
diction should  be  determined  before  consideration  of  merits.^"  So  also,  where  the 
case  involves  both  legal  and  equitable  issues,  the  latter  will  be  tried  first.^^  Where 
the  cause  is  set  down  for  hearing  upon  the  bill  and  plea,  the  plaintiff  is  bound  by 
the  allegations  of  the  plea,^^  and  the  same  rule  applies  when  the  cause  is  set  down 
for  hearing  upon  the  bill  and  answer.^^  Suits  relating  to  realty  must  be  tried  in 
the  county  of  the  venue.^*  Instructions  have  no  proper  f  imetion  in  a  suit  in  equity 
tried  by  the  court.^^  A  cross  bill  need  not  be  heard  at  the  same  time  as  the  original 
biU." 

§  13.  Findings  hy  the  coiirt^''  and  decree^  judgment,  or  order }^ — Findings 
must  be  made  upon  all  the  material  issues,^*  but  where  the  ca.use  is  triable  de  novo 


whether  the  decree  is  supported  by  the  com- 
petent evidence,  regardless  of  questions  of 
admissibility  of  other  evidence.  Morrison  v. 
Turnbaug-h,   192  Mo.  427,   91    S.  "W.   152. 

4.  O'Brien  v.  Murphy,  189  111.  353,  75  N.  E. 
700. 

5.  See  5  C.  L.  1174. 

6.  Allan    V.    Allan    [Me.]    63    A.    654. 

7.  Where  the  cause  is  not  ready  as  to 
some  of  the  defendants,  a  defendant  who 
has  appeared  and  answered  cannot  notice 
the  cause  for  hearing,  but  must  move  to 
dismiss  for  want  of  prosecution.  Macfarlane 
V.  Hills  [Fla.]  39  So.  994.  Circuit  court  rules 
85,  86,  have  no  application  in  such  a  case. 
Id. 

8.  Where  defendant  failed  to  pay  costs 
of  his  evidence  according  to  stipulation 
and  made  no  objection  to  the  hearing  other 
than  a  mere  protest  upon  which  the  chancel- 
lor could  not  act.  Williams  v.  Wetmore 
[Fla.]   41  So.  545. 

9.  Where  pleas  were  incorporated  in  an- 
swer, failure  of  notice  of  submission  to  show 
the  issue  had  been  joined  on  the  pleas  was 
immaterial.  Sellers  v.  Farmer  [Ala.]  41  So. 
291. 

10.  It  was  error  to  dismiss  a  bill  by  a 
trustee  in  bankruptcy  of  a  decedent  to  re- 
cover a  claim  against  the  government,  upon 
the  demurrer  of  the  secretary  of  the  treasury 
based  on  the  nonassignability  of  the 
claim,  without  deciding  the  administrator's 
special  objection  or  plea  to  the  jurisdiction 
of  his  person.  Bryan  v.  Curtis,  26  App.  D. 
C.  95.  An  objection  to  the  jurisdiction  of 
defendant's  person  will  not  be  left  to  be 
decided  under  pleas  or  answer  where  the 
defendant  is  under  arrest.  In  such  case  the 
cause  will  be  referred  to  a  master  and  ex 
parte  affidavits  may  be  filed,  but  in  consider- 
ing them  the  court  will  give  proper  con- 
sideration to  the  fact  that  affiants  have 
not  been  subjected  to  cross-examination. 
Canadian  Pac.  R.  Co.  v.  Wenham,  146  P.  206. 

11.  Where,  in  an  action  at  law,  the  an- 
swer interposes  an  equitable  counterclaim, 
the    Issues    arising    on    the   latter   should    be 


determined  before  the  trial  of  the  legal  is- 
sues, just  as  if  the  counterclaim  were  a 
separate  suit  in  equity,  and  if  the  decree  en- 
tered on  the  equity  side  of  the  case  renders 
unnecessary  the  trial  of  the  legal  issues, 
such  decree  will  be  a  final  determination  of 
the  action.  Cotton  v.  Butterfleld  [N.  D.]  105 
N.  W.  236. 

12.  Town  of  New  Decatur  v.  Scharfen- 
berg  [Ala,]  41  S©.  1025;  Mackey  v.  Mackey 
[N.  J.  Eq.]  63  A.  984;  Gouwens  v.  Gouwens 
[111.]  78  N.  E.  597.  In  a  hearing  upon  a  bill 
and  plea  the  court  takes  the  uncontradicted 
parts  of  the  bill  and  the  allegations  of  the 
plea  as  verities.  Groel  v.  United  Elec.  Co. 
[N.  J.  Eq.]   61  A.  1061. 

13.  Atlantic  Trust  Co.  v.  Chapman  [C.  C. 
A.]  145  F.  820.  Defendant  is  also  entitled  to 
the  benefit  of  all  denials  in  the  answer.     Id. 

14.  The  provisions  of  the  code  making 
this  requirement  apply  to  all  parts  of  the 
trial,  including  a  motion  for  jud^gment.  Tefft 
v.  Greenwich  &  J.  R.  Co.,  47  Misc.  26,  95  N. 
Y,  S.  205.  See  Venue  and  Place  of  Trial,  6 
C.   L.   1806. 

15.  See  ante  §  10,  Trial  by  Jury,  etc.  An 
equitable  defense  accompanied  by  a  prayer 
for  affirmative  equitable  relief  will  be  treat- 
ed as  a  suit  in  equity  in  which  instructions 
are  improper,  the  case  being  triable  by  the 
chancellor  (Shaffer  v.  Detie,  191  Mo.  377,  90 
S.  W.  131);  but  an  action  under  the  statute 
for  foreclosure  of  a  mortgage  is  an  action 
at  law,  and  hence  instructions  on  the  law 
should  be  given  where  properly  requested, 
though  the  case  is  tried  by  the  court  with- 
out a  jury  (White  v.  Black,  115  Mo.  App. 
28,   90   S.  W.   1153). 

16.  The  two  may  be  heard  together  or 
separately.  Dornan  v.  Buckley,  119  111.  App. 
523. 

17.  See  "Verdicts  and  Findings,  6  O,  L. 
1814. 

18.  See   5  C.  Lr.   1175. 

10.  In  suit  to  determine  adverse  claims 
to  realty  under  Laws  1901,  c.  5,  p.  9.  Spencer 
v.  Beiseker  [N.  D.]  107  N.  W.  189.  It  is  error 
to  dismiss  a  cause  for  failure  of  proofs  with- 
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on  appeal,  the  failure  of  the  trial  court  to  make  findings  is  not  reversible  error.^*^ 
The  conclusions  of  law  and  findings  of  fact  should  be  expressed  in  separate,  num- 
bered paragraphs.'^  Findings  must  be  within  the  issues.^^  A  finding  of  fact  in  a 
decree  will  be  construed  as  of  the  date  of  the  decree.^^  Findings  which  rest  on  sub- 
stantial evidence  will  not  ordinarily  be  disturbed.^* 

Decree?-^ — A  decree  is  the  conclusicoi  of  the  court  deduced  from  facts  believed 
'to  be  established  and  found  to  exist  simultaneously  with  or  before  the  decree.^^ 
Where  the  equitable  relief  sought  is  merely  ancillary  to  legal  relief,  a  formal  decree 
granting  the  former  is  not  necessary.^^  The  decree  should  be  made  by  the  court 
and  not  b}^  a  single  judge. ^®  It  is  irregular  to  incorporate  formal  common-law 
judgments  in  orders  and  decrees  in  equity.^  A  decree  based  upon  the  verdict  of 
a  jury  need  not  recite  the  evidence.^"  A  misnomer  of  the  court  in  its  decree  will 
not  necessarily  render  the  decree  invalid.^^  A  decree  must  conform  to  the  plead- 
ings'2  and  proof^^  and  must  be  responsive  thereto,  that  is  must  dispose  of  the  ma- 
terial issues  raised  by  the  pleadings  and  proof.^*  A  decree  must  also  be  supported 
by  the  findings.^^  A  final  decree  cannot  be  entered  until  all  the  defendants  have 
been  brought  into  court  in  the  manner  prescribed  by  law,^^  nor  until  the  expiration 
of  the  time  for  bringing  the  cause  to  trial,^'^  but  premature  entry  of  a  decree  is  not 
necessarily  fatal  to  its  validity.^*    A  decree  cannot  be  entered  after  the  death  of 


out  making  and  filing  a  decision  as  re- 
quired by  Code  Civ.  Proc.  §§  1021,  1022.  Wise 
V.  Cohen,  99  N.  Y.   S.  663;  Id.,  99  N.  Y.  S.  667. 

20.  Williams  v.  Husky,  192  Mo.  533,  90 
S.  W.  4  25.  See  Harmless  and  Prejudicial 
Error,  5  C.  L.  520. 

21.  Gaynor  v.  Quinn,  212  Pa.  362,  61  A. 
944.  See  equity  rule  No.  62.  Zerbey  v.  Allan 
[Pa.]  64  A.  587.  But  failure  to  do  so  Is  not 
fatal  where  the  findings  and  conclusions  are 
considered  separately  and  can  be  readily  as- 
certained.    Id. 

22.  Where  a  cause  was  referred  to  a  com- 
missioner, a  decree  based  upon  a  theory 
which  was  not  within  the  issues  made,  either 
by  the  pleadings  or  before  the  commissioner, 
could  not  be  sustained.  Hall  v.  Hall,  104  Va. 
773,    52    S.    E.    557. 

23.  Knott  V.  Giles,  27  App.  D.  C.  581. 

24.  Gaynor  v.  Quinn,  212  Pa.  362,  61  A. 
944.  See  Appeal  and  Review,  7  C.  L.  128. 
Joseph  Schlitz  Brewing  Co.  v.  Komp,  118 
111.  App.  566.  See  Appeal  and  Review,  7  C. 
L.   128. 

25.  See  5  C.  L.  1175. 

26.  Hence  a  decree  once  entered  Is  not 
affected  by  special  findings  of  fact  tliere- 
after  made  and  filed.  Shaffer  v.  Detie,  191 
Mo.   377,   90   S.  W.   131. 

27.  Recovery  may  be  allowed  on  an  in- 
surance policy  upon  the  assumption  that  it 
has  been  reformed  as  prayed  for  without  any 
formal  decree  of  reformation.  Aetna  Ins. 
Co.  V.  Brannon  [Tex.]  14  Tex.  Ct.  Rep.  208, 
89  S.  W.  1057. 

28.  Where  the  decree  shows  on  its  face 
that  it  was  made  by  the  court  and  not  by 
an  individual  judge,  an  objection  that  it  was 
not  rendered  by  the  court  in  banc  cannot 
be  sustained.  Zerbey  v.  Allan  [Pa.]  64  A. 
587. 

29.  McReynolds  v.  Brown,  121  111.  App. 
261. 

30. 
31. 


Berg    V.    Berg,    119    111.    App.    422. 
As  where,  through  clerical  error,  a  de- 
cree of  the  circuit  court  of  one  county,  rati- 


fying a  mortgage  foreclosure,  recited  that  It 
was  the  decree  of  the  circuit  court  of  another 
county,  but  the  record  clearly  exposed  the 
error  and  showed  which  court  rendered  the 
decree.  Primrose  v.  Wright,  102  Md.  105, 
62  A.  238. 

32.  Higgins  v.  Higgins,  219  111.  146,  76 
N.  E.  86;  Gray  v.  Bloomington  &  Normal  R. 
Co.,  120  111.  App.  159;  Kilpatrick  v.  Wiley, 
197  Mo.  123,  95  S.  W.  213.  Objection  for 
nonconformity  to  pleadings  cannot  be  rais- 
ed for  the  first  time  on  appeal.  Gerting  v. 
Wells  [Md.]  64  A.  298. 

33.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95  S. 
W.    213. 

34.  Decree  In  suit  to  enjoin  foreclosure  of 
mortgage  on  homestead  property  held  not 
responsive.  Pearson  v.  Helvenston  [Fla.]  39 
So.  695. 

3.5.  Matthews  v.  Whitehorn,  220  111.  36, 
77  N.  E.  89. 

36.  Though  by  Rev.  Laws  c.  182,  §§  6-10, 
the  general  description  of  parties  found  in 
the  bill  and  in  the  prayer  was  authorized, 
yet,  after  due  notice,  none  of  the  defendants 
within  this  description  having  appeared,  and 
no  interlocutory  decree  taking  the  bill  for 
confessed  having  been  ordered,  the  case,  in- 
dependently of  the  Invalidity  of  the  plain- 
tiff's title,  was  not  ripe  as  to  them  under 
section  10  for  final  disposition.  First  Bap- 
tist Church  V.  Harper,  191  Mass.  196,  77  N. 
E.  779. 

37.  Under  Act  March  29,  1902,  §  5  [Acts 
1892,  p.  273,  c.  122,  §  5],  a  decree  entered  at  a 
special  term  where  the  pleadings  had  not 
been  completed  30  days  prior  to  the  begin- 
ning of  the  term  was  premature.  Tabb  v. 
Wortham's  Adm'r    [Ky.]    89    S.  W.   191. 

38.  Entry  of  decree  resting  on  publica- 
tion within  less  than  five  days  after  the 
day  set  for  hearing  is  not  fatal,  provided  the 
court  does  not  adjourn  sine  die  within  the 
five  day  period.  Goodell  v.  Auditor  General 
[Mich.]  12  Det.  Leg.  N.  947,  106  N.  W.  890. 
Such  a  decree  will  not  be  set  aside  on  petl- 
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one  of  the  parties  unless  the  ca\ise  \\'as  ready  for  tlie  rlccree  at  the  time  of  siieh 
death/''  nor  can  a  coaiseut  decree  he  entered  after  any  party  who  will  l»e  matei'ially 
affected  thereby  has  withdrawn  his  consent.'*" 

Effect  and  construction^'^ — "Where  both  legal  and  equitable  issues  are  involved, 
a  decree  on  the  equity  side  of  the  case  which  renders  unnecessary  the  trial  of  the 
legal  issues  is  the  final  determination  of  the  case.*^  \\liere  a  decree  confers  rights 
Avithoiit  specifying  any  time  for  their  exercise,  they  must  be  exercised  within  a* 
]'easonable  time.*^  A  final  decree  is  conclusive  of  evers^  matter  decided  l)y  it  and 
of  every  matter- which,  by  the  rules  of  equity  practice,  the  parties  were  bound  to  set 
up  in  reference  to  it  before  submitting  it  for  adjudication.** 

Measure  of  relief ^^ — One  of  the  distinguishing  features  of  equity  is  the  elastici- 
ty of  its  remedies,**'  and,  subject  to  the  limitation  that  the  relief  granted  must  be  in 
conformity  with  the  pleadings*'  and  proof,*^  full  relief  may  be  granted  to  all  par- 
ties.*^ The  defendant  may  be  granted  affirmative  relief  though  no  demand  tliere- 
foi-  is  made  in  his  answer,'"  or  the  relief  granted  to  the  complainant  may  be  condi- 
tioned upon  his  doing  equity.^^  As  a  general  rule  a  defendant  will  not  be  allow- 
ed affirmative  relief  against  a  codefendant,'"  but  tliis  rule  is  not  without  exception.-"^^ 
The  relief  granted  is  such  as  is  adapted  to  the  situation  at  the  time  of  the  decree.-''* 

Modification  and  amendment;  vacation  and  setting  aside;  collateral  ottacl'}^ — 
While  as  a  general  rule  a  decree  will  not,  in  the  absence  of  fraud,  surprise,  or  ir- 


tion  where  there  is  nothing  to  show  that 
there  w^as  any  appearance  and  objection 
within  the' five  day    period.     Id. 

39.  McReynolds  v.  Brown,  121  111.  App. 
261. 

40.  A  draft  of  a  consent  decree,  agreed  to 
and  signed  out  of  court  by  the  parties  to  a 
pending  cause,  cannot  be  entered  as  a  con- 
sent decree,  if,  at  the  time  such  draft  is 
offered  for  entry,  consent  thereto  is  witli- 
drawn,  and  its  entry  is  objected  to  by  one 
of  the  parties  wlio  signed  it,  and  who  will 
be  materially  affected  thereby.  Herold  v. 
Craig  [V\'.  Va.]   53  S.  E.  466. 

41.  See    5    C.    L.    1176. 

43.  Where  an  equitable  counterclaim  is 
interposed  in  an  action  at  law,  the  counter- 
claim must  be  tried  first,  and  the  decree 
thereon  may  render  unnecessary  the  trial  of 
the  legal  issues.  Cotton  v.  Butterfleld  [N. 
D.]   105  N.  ^Y.  2.36. 

4^,  Decree  giving  right  to  remove  tim- 
ber 'from  land.  Hall  v.  Wellman  Lumber 
Co.   [Ark.]    94   S.  W.  43. 

44.  Rarbour  v.  Tompkins,  5S  W.  Va.  572, 
52  S.  B.  707.  See  Former  Adjudication,  5  C. 
Li.  1502.  As  to  effect  of  decree  of  dismissal, 
see  ante  §   9,  Dismissal. 

45.  See   5   C.   L.    1176. 

46.  Specific  performance  of  contract  by 
water  company  to  open  a  way  refused  where 
it  would  have  necessitated  the  removal  of 
obstructions  which  were  necessary  for  tlie 
public  health  and  service,  and  complainant 
granted  damages  in  lieu  of  the  relief  sought. 
Bell  V,  Louisville  Water  Co.  [Ky.]  96  S.  V^^ 
572. 

47.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95 
S.  W.  213;  Gray  v.  Bloomington  &  N.  R.  Co., 
120  111.  App.  159.  A  decree  cannot  be  sup- 
ported by  evidence  which  does  not  conform 
to  the  allegations  of  the  bill.  Hlggins  v. 
Higgins,  219  111.  146,  76  N.  E.  86.  An  objec- 
tion that  a  decree  is  not  in  conformity  with 
the  relief  asked  cannot  be  considered  on  ap- 


peal where  it  conforms  to  the  evidence  and 
no  exceptions  are  taken  to  •  sucR  evidence. 
Gerting    v.     Wells     [Md.]     64     A.     298. 

4S.  Kilpatrick  v.  Wiley,  197  Mo.  123,  95  S. 
W.    213. 

49,  See  ante  §  2  B,  Doing  Complete  Jus- 
tice. 

50,  Where  on  an  accovinting  balance  was 
found  in  favor  of  defendant.  Con.solidated 
Fruit  Jar  Co.  v.  Wisner,  110  App.  Div.  99,  97 
N.  Y.  S.  52. 

51,  Andrews  v.  Connolly.  14  5  F.  4  3.  Re- 
turn of  bonds  where  sale  thereof  was  can- 
celled. Hill  V.  Hall,  191  Mass.  253.  77  X.  E. 
831.  Equity  will  relieve  from  a  forfeiture 
for  nonpayment  of  money  onlj'  upon  condi- 
tion that  the  money  due  be  paid.  People  v. 
I'reeman,  110  App.  Div.  605,  97  N.  Y.  S. 
343.  Equity  will  not  set  aside  a  decree  of 
foreclosure  at  tlie  instance  of  the  mortgagor 
except  upon  the  condition  of  his  offering 
to  pay  what  is  equitably  due  under  such 
decree,  with  interest  thereon.  Stull  v.  Ma- 
silonka    [Neb.]    104    N.    W.    188. 

53.     Horner   v.    Nitsch    [Md.]    63    A.  .1052. 

53.  In  a  suit  by  an  indorser  against  the 
holder  of  usurious  notes,  anotiier  indorser, 
made  a  codefendant,  may  be  allowed  an  in- 
junction against  such  holder  restraining  tlie 
prosecution  of  a  pending  suit  at  law  upon 
the  notes  until  the  decision  of  the  suit  in 
equity,  though  no  decree  for  an  account  has 
been  rendered.  Horner  v.  Nitsch  [Md.] 
63   A.    1052. 

54.  Hence  an  order  refusing  to  modify 
the  decree  so  as  to  make  it  speak  as  of 
the  time  of  the  commencement  of  the  suit 
was  proper.  Union  Bag  &  Paper  Co.  v.  Al- 
len Bros.  Co.,  107  App.  Div.  529,  95  N.  Y. 
S.  214.  Complainant  forfeited  his  right  to 
relief  by  undertaking,  pending  suit,  to  ac- 
quire by  force  and  arms  the  relief  .=  n\ight 
in  the  suit.  Little  v.  Cunningliam,  116  Mo. 
App.    545,    92    S.    W.    734, 

55.  See  5  C.  L.    1177.  .  . 
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regularit}^  in  its  procurement,  be  corrected  after  its  enrollment  npon  mere  petition 
or  motion,^^  a  court  of  equity  has  inherent  power  to  correct  clerical  errors  in  its 
decrees  at  any  time,  even  after  enrollment.^'^  The  court  may,  likewise,  at  any  time 
before  the  proceedings  cease  to  be  in  fieri,  amend  its  orders  so  as  to  make  them  speak 
the  truth-^'*  and  may,  at  the  same  term  at  which  an  order  is  entered,  modify  such 
order  as  it  may  deem  proper  f^  but  a  final  decree  can  be  corrected  or  modified  only 
in  some  manner  authorized  by  law,®"  and,  since  a  decree  becomes  final  at  tlie  close  of 
the  term  at  which  it  is  entered,  it  follows  that  a  decree  cannot  be  materially  altered 
after  the  expiration  of  the  term  at  which  it  is  entered."^  "\Yliere  the  mofion  to  modi- 
fy is  made  at  the  term  at  which  the  decree  is  entered,  it  may  be  continued  to  and 
heard  at'  the  next  term.^-  The  only  office  of  a  nunc  pro  tunc  order  is  to  supply 
some  omission  in  the  record  of  an  order  wdiich  was  really  made  at  the  designated 
time  but  which  bv  mistake  was  omitted  from  the  record.®^ 


5fi.  The  remedy  being  by  "way  of  bill  of 
review.  Primrose  v.  Wright,  102  Md.  105. 
62  A.  238. 

57.  Equity  rules  51,  52,  providing  that 
clerical  errors  may  be  corrected  on  peti- 
tion before  enrollment  of  the  decree,  and  pro- 
hibiting' the  granting  of  a  rehearing  or  the 
correction  of  an  error  upon  petition  filed  aft- 
er enrollment  of  the  decree,  does  not  take 
away  this  power.  Primrose  v.  Wright,  102 
Md.    105,    62    A.    238. 

IVote:  "In  Straus  v.  Pvost,  67  Md.  479,  10 
A.  74,  which  was  decided  in  1887  long  after 
the  adoption  of  the  rules  in  question,  there 
was  an  application  by  petition  to  correct  an 
error  in  an  order  of  linal  ratification  of  an 
auditor's  account  which  had  been  passed 
several  years  before  the  filing  of  the  peti- 
tion. This  court  affirmed  an  order  grant- 
ing the  application,  saying  in  its  opinion, 
through  the  late  Judge  Miller:  'The  gen- 
eral rule  of  practice  that  a  decree  or  de- 
cretal order  after  enrollment  can  be  re- 
vised or  annulled  only  by  a  bill  of  review 
or  by  an  original  bill  for  fraud  is  well  set- 
tled. Thruston  v.  Devecmon,  30  Md.  210; 
Downes  v.  Friel,  57  Md.  531;  United  Lines 
Tel.  Co.  v.  Stevens,  67  Md.  156,  8  A.  908. 
But  there  are  certain  v/ell-deflned  excep- 
tions to  this  general  rule,  which  are  equal- 
ly well  established,  where  the  procedure 
may  be  by  petition.  These  are  in  cases  not 
heard  on  their  merits  and  in  -which  it  is  al- 
leged that  the  decree  was  entered  by  mis- 
take or  surprise  or  under  such  circumstances 
as  shall  satisfy  the  court  in  the  exercise  of 
a  sound  discretion  that  the  enrollment  ought 
to  be  discharged  and  the  decree  set  aside. 
Herbert  v.  Rowles,  30  Md.  278;  Bank  v.  Ec- 
cleston,  48  Md.  155;  Pfeaff  v.  Jones,  50  Md. 
264;  Gechter  v.  Gechter,  51  Md.  187;  Patter- 
son V.  Preston,  51  Md.  100;  Downes  v.  Friel, 
57  Md.  533.'  " — From  Primrose  v.  Wright 
[Md.]    62  A.   238. 

58.  Boonville  Nat.  Bank  v.  Blakey  [Ind.1 
76  N.  E.   529. 

59.  Where  an  order  of  default  gave  de- 
fendant leave  to  appear  generally,  the  court 
liad  power,  at  the  same  term,  to  modify 
such  order  by  making  certain  requirements 
of  defendant  as  a  condition  to  the  right  to 
have  the  default  opened.  Hews  v.  Hews 
[Mich.]    13    Det.    Leg.    N.    482,    108    N.    W.    694. 

60.  Bv  bill  of  review  or  appeal.  Stout  v. 
Stout,  104  Va.  480,  51  S.  E.  833.  Leave  giv- 
en  to   reinstate   a  cause   for  the   purpose   of 


any  proper  relief  at  the  foot  of  the  decree 
does  not  prevent  the  decree  from  being  final. 
Id.  A  decree  that  is  appealable  under  clause 
7  of  section  1  of  chapter  135  of  the  Code  of 
1899,  as  one  adjudicating  the  principles  of  a 
cause,  or  that  is  final  in  such  sense  as  to 
make  it  reviewable  by  bill  of  review,  is 
conclusive  of  every  matter  decided  by  it, 
and  of  every  matter  which,  by  the  rules  of 
equity  practice,  the  parties  vrere  bound  to  set 
up  in  reference  to  it,  before  submitting  it 
for  adjudication,  and  cannot  be  altered  or 
disturbed,  except  by  appeal  or  bill  of  re- 
view within  the  respective  periods  alloT('ed 
therefor  by  the  statutes.  Barbour  v.  Tomp- 
kins, 58  W.  Va.  5724  52  S.  E.  707.  A  decree 
made  in  a  suit  brought  to  enforce  the  liens 
of  judgments  and  a  deed  of  trust,  fixing 
the  amounts  and  priorities  of  the  liens,  de- 
creeing payment  thereof,  and  directing  a 
sale  of  the  debtor's  land  on  default  of  pay- 
ment, is  final  and  conclusive  as  to  the 
amounts  of  the  debts  after  the  expiration  of 
the  term  at  v>rhich  it  is  pronounced,  and  an 
answer  praying  the  elimination  of  usury 
from  one  of  the  debts  so  adjudicated  can- 
not be  received  thereafter.     Id. 

61.  The  uniform  rule  is  that  after  the  ex- 
piration of  the  term  at  which  a  decree  is  ren- 
dered the  court  has  no  power  over  it  except 
to  correct  it  in  matters  of  form.  Finch  v. 
Finch,  111  in.  App.  4  81.  Alleged  errors  of 
law  cannot  be  revised  on  mere  motion  after 
the  close  of  the  term  at  which  the  decree  is 
entered.  Crane  v.  Stafford,  217  111.  21,  75  N. 
B.  424.  After  the  expiration  of  the  term  at 
which  such  a  decree  was  made  and  entered,  it 
cannot  be  materially  altered  by  the  court 
which  pronounced  it  as  to  anything  so  decid- 
ed or  deemed  in  law  to  be  thereby  concluded, 
except  upon  some  proceeding  instituted  in 
said  court  for  setting  aside  and  annulling  the 
same  or  correcting  error  therein.  Barbour 
V.  Tompkins,  58  W.  Va.  572,  52  S.  E.  707. 
After  the  expiration  of  the  term  at  which 
such  a  decree  has  been  pronounced,  the  same 
cannot  be  reopened  for  the  reception  of 
pleadings  setting  up  defenses  as  to  any  mat- 
Ler  so  decided  or  concluded.  A  defendant 
has  no  right  of  election  to  interpose  his  mat- 
ters of  defense  singly  and  take  separate 
successive  trials  and  adjudications  thereon. 
By  allowing  a  cause  to  be  decided  without 
having  set  up  a  defense,  or  any  one  or  more 
of  his  defenses,  he  is  deemed  to  have  waiv- 
ed all  matters  so  withheld.     Id. 
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A  decree  cannot  be  collaterally  attacked.'* 

I'  14.  Rehearing. '^^ — An  application  for  a  rehearing  of  an  equity  case  is  gov- 
erned by  the  same  principles  which  govern  a  motion  for  a  new  trial  at  law  after 
verdict.^"  Wliere  the  application  is  based  on  newly-discovered  evidence,  it  must 
show  that  the  new  matter  is  such  that  if  it  had  been  heard  on  the  original  hearing 
it  probably  would  have  changed  the  result.^''  The  right  to  a  rehearing  in  some  cases 
is  sometimes  provided  for  by  statute.®^ 

§  15.  Bill  of  review. ^^ — A  bill  of  review,  strictly  speaking,  is  a  proceeding 
to  correct  a  final  decree  in  the  same  court  for  error  apparent  on  the  face  of  the  de- 
cree or  on  account  of  new  evidence  discovered  since  the  final  decree.'^"  A  bill  of 
review  is  a  new  suit.'^^  The  bill  must  show  substantial  equities,''^  and  where  it 
is  filed  to  review  errors  on  the  face  of  the  record,  the  pleadings  and  the  decree  must 
be  made  a  part  of  the  bill.'^^  A  bill  of  review  does  not  lie  where  there  is  any  other 
plain,  speedy,  and  adequate  remedy.''*  It  will  not  lie  for  error  of  law  pending  an 
appeal,''^  nor  for  error  on  the  face  of  a  decree  which  has  been  affirmed  on  appeal,^® 
nor  for  errors  which  might  have  been  corrected  by  an  appeal,'^''  nor  to  review  a 
consent  decree.''^  Wliere  the  decree  sought  to  be  reviewed  is  interlocutory,  it  may 
be  reviewed  on  a  supplemental  bill  in  the  nature  of  a  bill  of  review,''^  and  such  a 


C2.  Motion  to  modify  order  of  default. 
Hews  V.  Hews  [Mich.]  13  Det.  Leg.  N,  482, 
108   N.   W.   694. 

63.  Finch  v.    Finch,   111   lU.   App.   481. 

64.  Carpenter  v.  Auditor  General  [Mich.] 
13   Det.   Leg.   N.   160,   107  N.  W.   878. 

65.  See   5  C.  L.   1177. 

66.  Rehearing  before  vice  chancellor. 
Feinherg  v.  Feinberg  [N.  J.  Eq.]  62  A.  562. 
See  New  Trial  and  Arrest  of  Judgment,  6  C. 
L.  796. 

67.  Feinberg  v.  Feinberg  [N.  J.  Eq.]  62  A. 
562.  A  new  hearing  will  not  be  granted  to  al- 
low the  impeachment  of  a  witness  who  tes- 
tified on  the  original  hearing.     Id. 

6S.  Where  a  defendant  has  not  been  serv- 
ed with  process  in  tliis  state  and  has  not 
appeared  in  the  cause,  he  has  the  right  to 
file  a  petition 'for  a  rehearing,  as  provided  in 
section  14,  c.  124,  Code  1899,  and  as  a  pre- 
requisite to  such  right  it  is  not  required  that 
he  return  to  and  appear  openly  in  this  state. 
Tliis  is  only  required  in  attachment  proceed- 
ings where  a  defendant  is  proceeded  against 
by  order  of  publication  and  where  he  did 
not  appear  and  make  defense.  Johnson  v. 
Ludwick,    58  W.  Va.  464,    52   S.   E.   489. 

C9.     See   5   C.  L.    1177. 

70.  Hardwick  v.  American  Can  Co.,  115 
Tenn.  393,  89  S.  'V;^  735,  quoting  from  Laidley 
V.  Merrifield,  7  Leigh  [Va.]  346.  A  bill  to  im- 
peach a  decree  against  a  minor  for  errors 
of  law  apparent  upon  the  face  of  the  record 
is  not  a  bill  of  review.  Crane  v.  Stafford,  217 
111.  21,  75  N.  B.  424.  See  post  §  16,  Other 
Equitable  Remedies,  etc. 

71.  Hence  a  party  who  purchases  the 
property  in  litigation  after  final  decree  but 
before  the  filing  of  the  bill  of  review  is  not 
a  pendente  lite  purchaser.  Dunfee  v.  Childs 
[TS".  Va.]    53    S.   E.   209. 

Note:  "A  bill  of  review  or  appeal  is  a 
second  lis  pendens,  and  must  have  its  own 
notice.  It  does  not  relate  back  to  the  ren- 
dition of  the  judgment  or  decree.  2  Cyc. 
510;  Bennett  on  Lis  Pendens,  §§  40,  70; 
Wooldridge  v.  Boyd,  13  Lea  [Tenn.]  151; 
21  Am.  &  Eng.  Enc.  L.  [2d  Ed.]   618;  Scudder 


V.  Sargent  [Neb.]  17  N.  W.  369;  Hollister  v. 
Maun  [Neb.]  58  N.  W.  1128;  Taylor's  Lessee  v. 
Boyd,  3  Ohio,  337,  17  Am.  Dec.  603;  Lee 
County  v.  Rogers,  7  Wall.  [U.  S.]  181,  19  Law. 
Ed.  162;  Warren  County  v.  Marcy,  97  U.  S. 
96,  24  Law.  Ed.  977;  Ludlow's  Heirs  v.  Kidd, 
3  Ohio,  541;  Barton's  Chancery  Prac.  331; 
Bank  v.  Jenkins,  104  111.  143;  Macklin  v.  Al- 
lenberg,  100  Mo.  343,  13  S.  W.  350;  Cole  v. 
Miller,  32  Miss.  89." — From  Dunfee  v.  Childs 
[W.   Va.]    53    S.    E.    209. 

72.  Smith  v.  Smith  [Mich.]  12  Det.  Leg. 
N.  745,  105  N.  W.  880. 

73.  Hence  questions  which,  from  the  bill, 
do  not  appear  to  have  been  presented  on  the 
original  hearing,  cannot  be  considered. 
Adriaans   v.    Reilly,    27   App.    D.    C.    167. 

74.  Code  Civ.  Proc.  §  1068.  Grant  v.  Jus- 
tice's Ct.  of  Second  Tp.,  1  Cal.  App.  383,  82 
P.    263. 

75.  Appeal  to  supreme  court  of  appeals. 
Dunfee   v.   Childs    [W.   Va.]    53    S.   E.   209. 

76.  Variance  betT\'een  verdict  and  decree. 
Booth  &  Co.  v.  Mohr,  125  Ga.  472,  54  S.  E. 
147. 

77.  Smith  v.  Smith  [Mich.]  12  Det.  Leg. 
N.  745,  105  N.  W.  880;  Avocato  v.  Dell'Ara 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  794.  91  S. 
W.  830.  Failure  of  counsel  to  perfect  an  ap- 
peal will  not  excuse  the  failure  to  appeal 
so    as    to    autliorize    a    bill    of    review.     Id. 

78.  Smith  V.  Smith  [Mich.]  12  Det.  Leg. 
N.   745,   105  N.  W.   8S0. 

79.  Such  supplemental  bill  is  unlike  a  bill 
of  review  in  that  it  is  a  part  of  the  pro- 
ceedings in  which  the  decree  sought  to  be 
reviewed  ■W'as  rendered,  and  any  decree  ren- 
dered on  the  review  is  interlocutory.  It  is, 
on  the  other  "hand,  like  a  bill  of  review  in 
that  it  lies  on  account  of  error  on  the  face 
of  the  decree  or  for  newly  discovered  evi- 
dence. Hardwick  v.  American  Can  Co.,  115 
Tenn.  393,  89  S.  W.  735.  The  new  matter 
must  be  brought  to  the  attention  of  the 
court  as  soon  as  discovered.  If,  after  dis- 
covering such  matter,  the  party  allow  the 
case  to  go  to  final  decree,  he  cannot  use 
the  new  matter.     Id. 
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bill  may  be  filed  by  eitlier  tlie  complainant  or  the  defendant. ^<>  All  the  parties  ta 
the  decree  and  their  privies  must  be  made  parties  to  a  bill  of  review,^^  A  proceed- 
ing analogous  to  that  by  way  of  bill  of  review  is  a  petition  for  a  new  trial  in  equity 
after  the  right  to  a  new  trial  at  law  is  barred.^^ 

Time  for  Mil;  laches.^^ — The  right  to  file  a  bill  of  review  may  be  lost  by  laches.^* 
Grounds.^^ — A  bill  of  review  will  lie  to  review  a  decree  on  account  of  fraud/* 
want  of  jurisdiction,®^  errors  of  law  apparent  on  the  face  of.  the  record/^  ne\ply  dis- 
covered evidence.®^  The  newly  discovered  evidence  which  will  susfain  a  bill  of  re- 
view must  relate  to  matters  of  fact  existing  at  the  date  of  the  decree  sought  to  be 
reversed/"  and  must  be  such  that  it  could  not,  by  the  exercise  of  reasonable  dili- 
gence, have  been  obtained  in  time  to  use  it  on  the  original  hearing/^  and  such  that 
if  it  had  been  produced  on  the  original  hearing  it  would  probably  have  changed  the 
result.^^  The  question  of  diligence  in  bringing  forward  newly- discovered  evidence 
upon  which  the  bill  is  based  is  a  preliminary  one,  addressed  to  the  court,  to  be 


so.  Hardwick  v.  American  Can  Co.,  115 
Tenn.  393,  89  S.  W.  735.  A  defendant  may 
file  a  supplemental  bill  in  the  nature  of  a 
bill  of  review  for  the  purpose  of  putting 
in  issue  new  matter  discovered  after  the 
filing  of  the  answer  and  after  the  passing 
of  the  decree  of  reference,  and  while  the 
latter  decree  is  in  process  of  execution  be- 
fore the  master.     Id. 

SI.  Landram  v.  Jordan,  25  App.  D.  C.  291. 
A  widow  wlio  acquired  dower  right  in  the 
property  in  controversy  after  the  rendition 
of  the  decree  was  not  an  indispensable  party, 
and  failure  to  join  her  was  w^aived  where 
the  objection  was  taken  for  the  first  time 
on  hearing  of  demurrer.  Id.  Quere,  wheth- 
er a  party  interested  in  the  subject-matter 
but  not  a  party  to  the  original  bill  should  be 
made  a  party.     Id. 

82.  V^^here  it  would  be  proper  for  a  court 
of  law  to  grant  a  new  trial,  if  the  applica- 
tion had  been  made  while  that  court  had  the 
power,  it  is  equally  proper  for  a  court  of 
equ*y  to  do  so,  if  the  application  is  made 
when  the  court  of  law  has  no  means  of 
g'^anting  such  a  trial,  but  a  court  of  equity 
■will  only  grant  such  relief  in  case  of  newly 
discovered  evidence,  surprise,  or  fraud  or 
where  a  party  is  deprived  of  the  means  of 
defense  by  circumstances  beyond  his  con- 
trol. Bankers'  Union  of  the  World  v.  Landis 
[Neb.]    106  N.  W.  973. 

83.  See   5  C.  L.   1178. 

84.  Motion  for  leave  to  file  bill  of  re- 
view in  proceedings  for  writ  of  assistance 
instituted  by  purchaser  at  tax  sale,  refused 
on  account  of  delay  in  making  the  applica- 
tion. Brov/n  v.  Fitzpatrick  [Mich.]  13  Det. 
Leg.  N.  133,  107  N.  W.  438.  Bill  of  review 
held  brought  within  the  statutory  time  and 
not  barred  by  laches,  notwithstanding  delay 
in  obtaining  published  notice  to  nonresident 
defendants.  Landram  v.  Jordan,  25  App.  D. 
C.   291. 

85.  See    5    C.    L.    1178. 

86.  Crane  v.  Stafford,  117  111.  App.  57. 

87.  A  personal  decree,  taken  against  one 
who  was  not  served  with  process  and  who 
did  not  appear  in  the  cause,  is  void,  and 
upon  a  proper  bill  of  review,  filed  for  that 
purpose,  the  decree  will  be  reversed.  John- 
son y.  Ludwick,  58  W.  Va.  464,  52  S.  B.  489. 
Quere,  whether  a  bill  of  review  was  prop- 
er to  vacate  a  decree  for  want  of  jurisdic- 


tion of  a  bill  filed  by  a  testamentary  trustee 
for  the  purpose  of  annulling  the  entire  will 
under  pretense  of  seeking  a  construction  of 
the  trusts  created  thereby.  Landram  v. 
Jordan,   25   App.   D.  C.   291. 

SS.  Hardwick  v.  American  Can  Co.,  115 
Tenn.  393,  89  S.  W.  735;  Crane  v.  Stafford,  117 
111.  App.  57;  Adriaans  v.  Reilly,  27  App.  D. 
C.  167. 

Errors  reviewable  on  appeal  will  not  sus- 
tain a  bill  of  review.  Smith  v.  Smith  [Mich.] 
12  Det.  Leg.  N.  745,  105  N.  W.  880.  Vari- 
ance between  verdict  and  decree.  Booth  & 
Co.  V.  Mohr,  125  Ga.  472,  54  S.  E.  147.  That 
the  verdict  was  not  sufficient  to  sustain  the 
judgment  and  was  at  variance  with  the  in- 
structions and  not  warranted  by  the  plead- 
ings and  evidence,  and  that  the  judgment 
was  contrary  to  law.  Avocato  v.  Dell'Ara 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  794,  91  S. 
W.   830. 

89.  Safe  Deposit  &  Trust  Co.  v.  Gittlngs, 
102  Md.  456,  62  A.  1030.  A  bill  seeking  re- 
lief which  v/ill  vary  a  decree  previously  made 
in  a  cause  for  specific  performance  of  an 
agreement  for  exchange  of  lands,  upon  alle- 
gations of  facts  subsequently  discovered, 
which,  if  proved,  will  justify  relief,  is  good 
upon  demurrer.  Roche  v.  Hoyt  [N.  J.  Eq.] 
64'  A.    174. 

90.  Dunfee  v.  Childs  [W.  Va.]  53  S.  E.  209. 
The  reversal  by  the  supreme  court  is  not 
newly  discovered  evidence  or  matter  for  a 
bill  of  review  to  reverse  a  decree  of  a  cir- 
cuit court  made  before  such  reversal.     Id. 

91.  Avocato  V.  Dell'Ara  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  794,  91  S.  W.  830.  Failure 
of  counsel  to  investigate  and  to  allege  and 
prove  a  foreign  law  is  such  negligence  as 
will  preclude  a  review  of  the  judgment  on 
the  ground  that  it  would  have  been  different 
if  the  foreign  law  had  been  alleged  and 
proved.     Id. 

Newly  discovered  materiality  of  evidence 
all  the  time  within  reach  of  the  parties  is 
not  ground  for  a  bill  of  review.  Lafferty 
Mfg.  Co.  V.  Acme  R.  Signal  Mfg.  Co.  [C.  C.  A.] 
143    F.    321. 

92.  Lafferty  Mfg.  Co.  v.  Acme  R.  Signal 
Mfg.  Co.  [C.  C.  A.]  143  F.  321.  Proper  case 
made  for  opening  foreclosure  proceedings  in- 
stituted after  death  of  mortgagor.  Pomeroy 
V.  Noud  [Mich.]  13  Det.  Leg.  N.  401,  108  N.  "W. 
498. 
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passed  upon,  once  for  all,  at  the  time  of  the  application  to  file  (lie  hill.''^  A  bill  of 
review  on  the  ground  of  newly-discovered  evidence  will  lie  in  the  trial  court  to  re- 
view a  judgment  entered  pursuant  to  the  mandate  of  an  appellate  court.'^*  Such 
a  bill  will  also  lie  on  the  ground  that  the  original  decree  was  obtained  by  perjury,'"'^ 
but  under  the  rule  applicable  to  newly-discovered  evidence  it  must  appear  that  tlie 
perjurj'  could  not  have  been  exposed  before  final  decree.^*^  The  same  rule  as  to  dili- 
gence is  applicable  to  a  bill  in  the  nature  of  a  bill  of  review. '*'^  'iVhere  a  bill  in  the 
nature  of  a  bill  of  review  on  the  ground  of  newly-discovered  evidence  is  tiled  by 
the  defendant,  the  new  matter  set  up  must  not  be  inconsistent  with  the  answer.'*'^ 
Application  and  proceedings.^^ — Leave  to  file  a  bill  of  review  is  discretionary.^ 
A  supplemental  bill  in  the  nature  of  a  bill  of  review  cannot  be  tiled  without  leave 
of  the  court.^  On  a  bill  of  reviev/,  for  error  of  law,  the  evidence  cannot  be  con- 
sidered.^ A  reversal  on  bill  of  review  of  a  joint  judgment  as  to  one  of  several  co- 
df'fendants  operates  as  a  reversal  as  to  them  all,*  but  in  some  cases  the  decree  under 
I'eview  may  be  vacated  in  part  only.^  Where  the  case  made  by  the  bill  and  upon 
which  leave  to  file  is  granted  is  not  sustained,  the  "bill  may  be  dismissed  at  hear- 


5)3.  An  averment  of  diligence  in  the  bill, 
therefore,  and  its  denial  in  the  answer,  rais- 
ed an  immaterial  issue.  Kelley  Bros.  v.  Dia- 
mond Drill  &  Mach.  Co.,   142  F.   86S. 

94.  Safe  Deposit  &  Trust  Co.  v.  Gittings, 
102  Md.  456,  62  A.  1030.  See  Appeal  and  Re- 
view, 7  C.  L.  128. 

Note:  The  rule  announced  in  the  text  is 
supported  by  the  following'  authorities: 
Griffin's  Heirs  v.  Griffin's  Ex'rs,  11  N.  C.  403; 
Schaefer  v.  Wanderle,  154  111.  577,  39  N.  E. 
623;   Reynolds  v.  Reynolds'  Ex'rs,   88  Va.   152, 

13  S.  B.  395,  598;  Hing  v.  Ruckman,  22  N.  J. 
p:q.  551;  Putnam  v.  Clark,  35  N.  J.  Eq.  145; 
Tommey  v.  White,  1  H.  L.  Cases,  166;  Mit- 
ford's  PI.  88;  Cooper's  PI.  92;  2  Hoff.  Ch.  Pr. 
12;  2  Daniell's  Ch.  Pr.  p.  1579;  Story's  Equity 
Pi.  §§  408-418;  3  Enc.  PI.  &  Pr.  574;  Pink- 
ney  v.  Jay,  12  Gill  &  J.  [Md.]  69;  Flower  v. 
Lloyd,  L.  R.  6  Ch.  Div.  297:  Haskell  v.  Raul, 
1  McCord,  Eq.  [S.  C]  22;  MeCall  v.  Graham, 
1  Hen.  &  iVI.  [Va.]  13.  But  see  contra.  South- 
ard V.  Russell,  16  How.  [U.  S.]  54  7,  14  Law. 
Ed.  1052;  Kingsbury  v.  Buchner,  134  U.  S. 
671,    33   Law.   Ed.   1047. 

95.  Avocato   V.    Dell'Ara    [Tex.    Civ.    App.] 

14  Tex.  Ct.   Rep.  794,   91  S.  W.   830. 

98.  Failure  of  petitioner  to  testify  in  op- 
position to  the  alleged  perjury  calls  for  a 
denial  of  the  bill  of  review.  Avocato  v. 
Dell'Ara  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
794,  91  S.  W.  830.  But  merely  contradicting  the 
perjured  witness,  without  using  other  avail- 
able means  to  expose  tlie  perjury,  is  not 
sufficient  to  sustain  tlie  bill  of  review.     Id. 

97.  Vi'here  it  is  shown  tliat  tlie  plaintiff 
has  not  used  ordinary  dilig'^nce  in  making 
or  attempting  to  make  his  defense  in  a 
former  action  at  law,  he  w^ill  he  denied  a 
new  trial  in  equity.  Bankers'  Union  of  the 
World  v.  Landis  [Neb.]  106  N.  W.  973.  In 
such  a  case  the  plaintiff  must  also  plead  and 
prove  that  he  has  a  valid  defense  to  the  ac- 
tion in  virhich  the  judgment  complained  of 
was  rendered.     Id. 

98.  In  a  suit  Involving  a  contract  for  sale 
of  certain  kind  of  stoves  by  complainant 
to  defendant,  a  supplemental  bill  in  the  na- 
ture of  a  Ijill  of  review  filed  by  defendant 
and  alleging  a  newly  discovered  violation  of 


the  contract  by  complainant,  in  that  he  had 
sold  stoves  to  another  merchant,  was  incon- 
sistent with  an  allegation  of  the  answer 
that  the  stoves  sold  defendant  •were  wortli- 
less  and  had  to  be  sold  by  him  at  a  lo.ss 
and  to  the  injury  of  his  credit.  Hardwick 
V.  American  Can  Co.,  115  Tenn.  393,  89  S. 
W.    735. 

99.     See    5    C.   L.    1179. 

1.  This  discretion  must  be  exercised  so 
as  to  effectuate  substantial  justice.  Smith 
V.  Smith  [Mich.]  12  Det.  Leg.  N.  745,  105  N. 
W.  880.  Leave  to  file  bill  to  review  a  de- 
cree made  to  enable  the  parties  to  carry 
out  an  agreed  settlement  held  properly  re- 
fused.    Id. 

2.  But  the  bill  may  be  drawn  so  as  to 
serve  both  as  a  petition  for  leave  and  as 
the  bill  proper.  Hardwick  v.  American  Can 
Co.,    115   Tenn.   393,   89   S.   W.   735. 

3.  Adriaans  v.  Reilly,  27  App.  D.  C.  167. 
Depositions  cannot  be  considered.  Dunfee  v. 
Childs    [W.   Va.]    53    S.   E.    209. 

4.  A  wife,  holding  the  legal  title  to  a 
tract  of  land,  died,  leaving  surviving  her  her 
husband  and  her  heirs  at  law,  a  brother  and 
two  sisters.  After  her  death  the  husband, 
claiming  to  have  purcliased  the  land  and  to 
have  paid  tlie  purcliase  money  tlierefor,  and 
to  liave  had  tlie  same  conveyed  to  the  w^ife. 
pursuant  to  an  agreement  between  himself 
and  wife  that  slie  would  take  the  convey- 
ance in  her  name  and  liold  the  land  in  trust 
for  him,  filed  his  bill  in  equity  against  the 
lieirs  for  the  enforcement  of  tlie  trust.  Tliere 
w^as  no  legal  service  of  process  upon  one  of 
tlie  defendants.  Tlie  defendants  being  co- 
tenants,  and  the  decree  against  them  being 
joint,  a  reversal  of  such  decree,  upon  bill  of 
review,  as  to  the  one  not  served  w^ith  pro- 
cess, operates  as  a  reversal  as  to  all  of  them. 
Johnson  v.  Ludwick,  58  W.  Va.  464,  52  S.  E. 
489. 

5.  Wliere  a  decree  vacating  a  testamen- 
tary trust  was  vacated  so  far  as  complainant 
in  the  bill  of  review  was  concerned,  the 
court,  under  its  general  equity  jurisdiction, 
had  power  to  appoint  another  trustee  to  en- 
force the  trust  in  complainant's  favor. 
Landram   v.   Jordan,    25   App.    D.   C.    291. 
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ing.^  Where  the  former  decree  is  dismissed  the  court  loses  all  power  over  the  case/ 
§  IG.  OtJier  equitable  remedies  for  which  no  specifi'j  title  in  provided.^ — 
Equity  has  jurisdiction  of  a  bill  to  impeach  a  decree  against  a  minor  for  errors  of 
law  apparent  on  the  face  of  the  record.''  In  Alabama  equitable  relief  from  a  wrong- 
ful execution  is  granted  upon  a  petition  for  supersedeas  of  the  execution.^"  A  bill 
in  the  nature  of  equitable  ejectment  cannot  be  maintained  against  defendants  not 
in  possession.^^  A  bill  to  remove  an  admitted  lien  by  redemption  is  not  a  bill  to 
remove  a  cloud  or  quiet  a  title. ^^  Such  a  bill  will  not  lie  against  a  defendant  in 
possession.^" 

Bill  quia-  timet}*' — Bills  quia  timet  are  of  well  recognized  equitable  cognizance.^' 
Bills  of  peace}^ — A  bill  of  peace  lies  to  prevent  the  future  assertion  of  claims 
where  there  is  danger  of  irreparable  injury  in  delay.^^     It  also  lies  to  prevent  vexa- 
tious litigation.^^ 

Ekrob  CoRAii  Nobis;   Eeror,  Writ  of,  see  latest  topical  index. 

ESCAPE  AND  RESCUE.is 

'\'\liere  an  escaped  convict  is  returned  there  is  no  occasion  for  a  trial  of  any 
issue,-*^  unless  his  identity  is  denied/^  or  the  state  attempts  to  inflict  additional  pun- 
ishment.^^ By  statute  in  many  states  it  is  made  an  offense  to  escape  from  jail,-^ 
or  from  lawful  custody,"*  or  to  attempt  to  do  so.'^     These  statutes  being  penal,  the 


C  V^'here  no  new  matter  which  might 
have  produced  a  different  result  was  present- 
ed. Pomerov  v.  Noud  [Mich.]  13  Det.  Leg. 
N.  401,   lOS  N.  W.  498. 

7.  And  cannot  continue  an  injunction 
awarded  by  such  decree  pending  an  appeal 
from  tlie  decision  on  tlie  bill  of  review.  Kel- 
ly Bros.  V.  Diamond  Drill  &  Mach.  Co.,  142 
F.   868. 

S.     See  5  C.  L.   1179. 

9.  Such  a  bill  is  not  a  bill  of  review  and 
may  be  allowed  without  any  previous  appli- 
cation for  a  rehearing  or  bill  of  review,  or 
writ  of  error,  and  may  be  filed  at  any  time 
during  the  minor's  minority  or  within  the 
statutory  period  allowed  after  majority  to 
prosecute  a  ■writ  of  error.  Crane  v.  Stafford, 
217  111.  21.  75  N.  E.  424;  Johnson  v.  Buck,  220 
111.    226,    77   N.    E.    163. 

10.  Such  petition  being  a  substitute  for 
a  bill  in  equity.  Jesse  French  Piano  &  Or- 
gan Co.  v.  Bradley,  143  Ala.  530,  39  So.  47. 
Matter  existing  anterior  to  the  judgment  up- 
on which  the  execution  is  issued  cannot  be 
made  the  ground  for  the  supersedeas.     Id. 

11.  Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39   So.   .S53. 

i::.  In  such  a  suit,  where  the  right  to 
redt^em  is  disputed,  a  court  of  equity  alone 
can  afford  adequate  relief.  Klenk  v.  Byrne, 
14  3    F.    1008. 

13.  But  where  the  bill  avers  that  the  land 
is  unoccupied,  and  such  averment  is  not 
denied,  the  rule  does  not  apply.  In  the  ab- 
sence of  a  denial  of  the  allegations  of  the 
bill  that  the  land  is  unoccupied,  an  afflrma- 
tive  averment  in  the  answer  that  the  de- 
fendant is  in  possession  is  a  mere  conclusion. 
Klenk  v.   Byrne,   143   F.   1008. 

14.  See  5  C.  L.   1179. 

15.  Bill  to  determine  rights  of  grantee 
of  water  rights  as  against  other  claimants 
from  the  same  source.     Howe  &  Davidson  Co. 


V.  Haugan,  140  F.  182.  T^'here  an  oil  and 
gas  lease  had  been  forfeited,  the  grantor, 
having  resumed  possession,  might  maintain 
a  suit  in  the  nature  of  a  bill  quia  tim.et 
where  there  was  danger  of  irreparable  in- 
jury in  delay.  Brewster  v.  Lanyon  Zinc  Co. 
[C.  C.  A.]  140  F.  801. 
10.     See   5   C.   L.   1179. 

17.  Where  oil  and  gas  lease  had  been  for- 
feited, the  grantor,  having  resumed  posses- 
sion, might  maintain  a  bill  in  the  nature  of  a 
bill  of  peace  where  there  was  danger  of  ir- 
reparable injury  in  delay.  Brewster  v.  Lan- 
yon Zinc  Co.    [C.  C.  A.]   140   F.   801. 

18.  Lyons  v.  Importers'  &  Traders'  Nat. 
Bank,  214  Pa.  428,  63  A.  827.  Where  the 
vexatious  litigation  includes  a  suit  in  a 
Federal  court,  such  suit  cannot  be  enjoined, 
but  the  remedy  is  by  way  of  a  bill  of  peace. 
Id.  A  bill  in  the  nature  of  a  bill  of  peace 
lies  at  the  instance  of  the  owner  of  land  to 
test  his  claim  to  the  exclusive  right  to  flsh 
in  a  lake  on  such  land  as  against  tlie  public. 
Percy  Summer  Club  v.  Astler,   145  F.   53. 

19.  See   5   C.   L.   1178. 

20.  Petition  of  Moebus,  73  N.  H.  350,  62 
A.   170. 

21.  One  confined  as  an  escaped  convict  is 
entitled  to  process  to  try  his  identity  unless 
already  adjudicated.  Petition  of  Moebus,  73 
N.  H.  350,  62  A.  170.  An  express  refusal  to 
join   issue   on   identity  admits   the   same.     Id. 

22.  As  authorized  by  Pub.  St.  c.  285,  §  13; 
Id.  c.  253,  §  14.  Petition  of  Moebus,  73  N.  H. 
350,  62  A.  170.  Failure  to  so  prosecute  gives 
him    no    ground    of   complaint.     Id. 

23.  Shannon's  Code,  §§  6684,  6685,  7552, 
7566.  McCaslin  v.  McCord  [Tenn.]  94  S.  W. 
79.  An  escape  from  a  jailor  while  being 
worked  on  the  road  is  an  escape  from  jail 
within  Ky.  St.  1903,  §  1338.  Saylor  v.  Com. 
[Ky.]  93  S.  W.  48: 

24.  One  breaking  jail  while  under  sentence 
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case  must  come  clearly  within  their  terms.^^  An  indictment  for  assisting  another 
to  escape  must  allege  that  the  acts  were  done  with  the  intent  of  so  aiding.^^  An 
escaped  convict  under  sentence  for  a  felony  may  be  arrested  by  a  private  person 
without  a  warrant. ^^     As  in  other  cases  voluntary  confessions  are  admissible.-® 

ESCHEAT.^ 

Property  escheats  without  office  found  where  the  only  heirs  are  nonresident 
aliens  who  die  without  declaring  their  intention  of  becoming  citizens.^^  Where  the 
title  vests  in  nonresident  alien  heirs  and  is  only  lost  by  failure  to  appear  and  claim 
within  a  prescribed  period,  an  escheat  proceeding  within  such  period  is  premature/^ 
and  where  the  statute  provides  for  only  one  action,  it  must  be  postponed  until  it 
can  be  maintained  against  all  classes  of  heirs.^^  The  information  in  escheat  pro- 
ceedings must  allege  facts  sufficient  to  show  title  in  the  state.^*  In  California  the 
nonappearance  of  heirs  as  claimants  is  prima  facie  proof  of  nonexistence.'^  In 
New  York  there  is  no  prescribed  time  within  which  the  state  must  redeem  from  a 
mortgage  foreclosure  on  escheated  property.^* 

ESCROWS." 

An  escrow  is  a  deed  or  other  instrument  delivered  to  some  third  person,  to  be 
by  him  delivered  to  the  grantee,  on  the  performance  of  some  condition  precedent 
by  the  grantee  or  another  or  the  happening  of  some  event.^*  A  deposit  of  money 
has  been  treated  as  an  escrow  or  of  the  nature  of  an  escrow.^®  The  intervention  of 
a  third  person  as  a  depositary,*"  a  holding  until  the  performance  of  some  condi- 


to  the  penitentiary,  suspended  pending  an  ap- 
peal, Is  punishable  under  Code  1896,  §  4710, 
relating  to  escapes  from  lawful  custody  and 
not  under  §  4707  relating  to  escapes  from 
the  penitentiary,  hirer,  or  guard,  nor  under  § 
4705,  which  is  applicable  only  to  those  serv- 
ing a  sentence  in  the  jail.  Bradford  v.  State 
[Ala.]  41  So.  471. 

25.  Code  1896,  §  5306.  held  to  authorize  an 
Indictment  for  an  attempt.  Bradford  v.  State 
[Ala.]  41  So.  471.  The  procurement  of  tools 
adapted  to  iail  breaking  is  not  an  "attempt" 
to  break  jail.     State  v.  Hurley  [Vt.]   64  A.  78. 

26.  A  judgment  that  the  state  recover 
$2.50  and  costs  from  defendants,  and  if  they 
fail  to  pay  the  same  to  be  required  to  work 
the  same  out  on  the  public  road,  is  not  of 
itself  a  "sentence  to  imprisonment"  within 
Ky.  St.  1903,  §  1338.  Saylor  v.  Com.  [Ky.]  98 
S.  W.  48.  Nor  is  an  oral  direction  to  the 
jailor  to  take  charge  of  them.     Id. 

27.  Indictment  under  Pen.  Code  1895,  art. 
225.  Jenkins  v.  State  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  56,  93  S.  "W.  554. 

28.  Petition  of  Moebus,  73  N.  H.  350,  62  A. 
170.  For  full  treatment  of  the  right  of  re- 
capture, see  Arrest  and  Binding  Over,  7  C.  L. 
265. 

29.  On  prosecution  for  attempt  held  that 
confession  was  properly  admitted,  there  be- 
ing sufficient  proof  of  the  corpus  delicti,  and 
the  proper  predicate  having  been  established. 
Bradford  v.  State  [Ala.]  41  So.  471. 

30.  See  5  C.  L.  1180. 

31.  Where  a  widow's  application  for  ad- 
ministration recited  that  decedent's  next  of 
kin  were  residents  of  a  foreign  country  and 
there  is   nothing  to  show  that  they  did  not 


die  such,  the  possibility  of  escheat  renders 
the  title  unmarketable.  Lowenfeld  v.  Ditch- 
ett,  99  N.  Y.  S.  724. 

32.  Civ.  Code,  §  1404,  prescribes  five  years. 
State  V.  Miller  [Cal.]  85  P.  609. 

33.  Premature  as  to  nonresident  alien 
heirs.     State  v.  Miller   [Cal.]    85  P.  609. 

34.  Under  Civ.  Code  §  1386,  providing  that 
if  a  decedent  leaves  no  heirs  his  estate  shall 
escheat  to  the  state,  an  allegation  that  there 
are  no  heirs  is  sufRcient  as  to  resident  heira 
(State  v.  Miller  [Cal.]  85  P.  609),  and  under  § 
1404,  providing  that  nonresident  alien  heirs 
shall  forfeit  their  estate  unless  they  appear 
and  claim  the  same  w^ithin  five  years,  an  al- 
legation that  such  time  has  elapsed  and  no 
claim  has  been  made  is  sufficient  as  to  them 
(Id.). 

33.  Under  Civ.  Code  §  1271,  the  state  need 
not  prove  nonexistence  of  heirs  by  affirmative 
evidence  if  there  are  no  claimants.  State  v. 
Miller  [Cal.]  85  P.  609. 

36.  Lowenfeld  v.  Ditchett,  99  N.  T.  S.  724. 

37.  See  5  C.  L.  1181. 

38.  Anderson  v.  Goodwin,  125  Ga.  663,  54 
S.    E.   679. 

39.  Money  deposited  by  a  property  owner 
to  indemnify  guarantors  of  mechanics'  liens 
against  the  property  is  released  to  the  de- 
positor on  payment  of  the  liens  at  a  judicial 
sale  to  satisfy  incumbrances,  irrespective  of 
the  fact  that  the  guarantors  themselves  fur- 
nished the  money  with  which  to  meet  thft 
p.^mount  of  the  mechanics'  liens.  Stone  v. 
Mulvaine,    119    111.    App.    443. 

40.  i,arsh  v.  Boyle  [Colo.]  86  P.  1000.  Can 
be  no  delivery  in  escrow  by  the  grantor  to 
the   grantee.     Id.     A  sealed  instrument  can- 
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tion/*  and  a  parting  with  all  present  or  t-emporary  right  of  possession,  are  necessary 
elements.*^  If  the  instrument  remains  in  the  control  of  the  maker  it  is  not 
strictly  an  escrow/^  but  it  is  not  necessary  that  control  be  parted  with  for  all  time.** 
When  a  deed  is  delivered  as  an  escrow,  no  title  passes  until  the  conditions  on  which 
it  is  to  be  delivered  are  complied  with.*^  An  imauthorized  delivery  contrary  to  tlie 
conditions  is  ineffectual  for  any  purpose,*®  but  a  delivery  on  terms  other  than  those 
agreed  may  be  ratified  by  acquiescence.*^  The  conditions  on  which  the  instrument  ^ 
is  to  become  operative  may  be  express  or  implied,*^  and  may  be  changed  by  a  sub- 
sequent agreement/®  but  the  grantor  cannot  himself  add  any  new  condition'"  nor 
refuse  to  -accept  a  tender  of  compliance'  with  the  true  condition  and  therebv  defeat 
the  grantee's  right  to  the  deed  or  prevent  transmutation  of  possession  and  title.^^ 
The  original  conditions  are  not  affected  by  the  fraudulent  act  of  the  custodian  in 
disregarding  them  where  there  was  no  negligence  in  selecting  him.^^  A  memoran- 
dum by  the  custodian  indorsed  on  the  deed  as  to  when  delivery  should  be  made  is 
not  conclusive  of  the  terms  on  which  it  was  deposited.^^  An  escrow  agreement  is 
ordinarily  nullified  by  the  occurrence  of  an  event  inconsistent  with  the  possibility 
of  the  contingency  arising  on  which  the  escrow  was  based.^*  The  depositary  is  a 
mere  agent^^  who  cannot  be  required  to  do,  with  reference  to  the  subject-matter  of 


not  be  delivered  to  the  grantee  or  obligee 
himself  as  an  escrow  to  take  effect  upon 
a  condition  not  appearing  on  its  face. 
Bieber  v.  Gans,   24  App.  D.  C.   517. 

41.  Franklin  v.  Killilea,  126  Wis.  88,  104 
N.  W.  993.  Deeds  from  hnsband  and  wife  to 
third  person,  and  from  such  third  person  to 
the  wife  passing  expectancy  of  the  husband 
on  death  of  his.  motlier,  which  were  retained 
by   such    third   person    until   after   the   death 

•  of  the  person  on  whose  life  the  expectancy 
depended,  held  not  deposited  in  escrow  with 
such  third  person,  Rendlen  v,  Edwards,  116 
Mo.  App.    3  90,   92   S.  W.   731. 

42.  Franklin  v.  Killilea,  126  Wis.  88,  104 
N.  W.  993.  Evidence  held  to  show  that  pow- 
er and  control  of  release  was  parted  with 
when  it  was  delivered  to  depositary,  and 
right  of  possession  could  only  be  restored  up- 
on nonperformance  of  the  condition  of  the 
deposit.  Id.  The  reservation  of  the  right  of 
the  grantor  of  a  deed  deposited  in  escrow, 
for  delivery  after  the  grantor's  death,  to 
withdraw  it  at  any  time  during  his  life  on 
payment  of  all  legal  claims  against  him  held 
by  the  grantee,  renders  a  delivery  by  the  de- 
positary after  the  grantor's  death  ineffectual 
to  pass  the  title  as  against  the  grantee  of  a 
deed  executed  and  delivered  in  the  lifetime 
of  the  grantor.  Keyes  v.  Meyers,  147  Cal. 
702,    82    P.    304. 

43.  Anderson  v.  Goodwin,  125  Ga.  663,  54 
S.  B.  679. 

44.  Franklin  v.  Killilea,  126  Wis.  88,  104 
N.  W.   993. 

45.  Schrrydt  v.  Musson  [S.  D.]  107  N.  W. 
367;  Craddock  v.  Barnes  [N.  C]  54  S.  E.  1003. 
Prior  to  the  time  for  performance  of  the 
condition  the  grantor's  title  is  not  ex- 
tinguished. Grantor  in  escrow  agreement 
held  entitled  to  be  counted  as  a  legal  peti- 
tioner for  a  drain  as  to  the  land  affected 
by  the  escrow.  Hull  v.  Sangamon  River 
Drainage  Dist.,  219  111.  454,  76  N.  E.  701.  On 
performance  of  the  conditions  the  title  vests 
in  the  grantee.  Francis  v.  Francis  [Mich.] 
12    Det.    Leg.    N.    1004,    106    N.    W.    864.     It 


has  been  held  that  the  placing  of  a  deed  In 
the  bank  box  of  the  grantee  to  be  effective 
on  the  death  of  the  grantor,  construed  as  an 
escrow,  would  vest  title  in  the  grantee  on 
the  death  of  the  grantor.  Hutton  v.  Cramer 
[Ariz.]    85   P.    483. 

46.  Paper  taken  from  the  depository  by 
legal  proceedings  and  recorded.  Schmidt  v 
Musson  [S.  D.]  107  N.  W.  367.  Paper  deliv- 
ered and  recorded  contrary  to  the  condition 
of  the  deposit  forms  no  part  in  a  chain  of 
title  even  in  favor  of  innocent  purchasers 
Franklin  v.  Killilea,  126  Wis.  88,  104  N.  W 
993. 

47.  Defendant  held  estopped  by  accept- 
ance of  consideration  and  treating  the  prop- 
erty as  having  passed  to  claim  that  deed  in 
escrow  was  erroneously  delivered.  Demp- 
wolf  V.  Greybill,   213  Pa.   163,   62  A.   645. 

48.  Contract  deposited  with  attorney  held 
to  operate  as  an  escrow.  Naylor  v.  Stene  96 
Minn.  57,  104  N.  W.   685. 

49.  An  agreement  in  writing  executed  by 
the  grantee  of  a  deed  deposited  in  escrow 
after  the  deposit  has  been  made  is  as  ef- 
fectual to  qualify  his  title  or  right  to  the 
property  as  if  it  had  been  made  at  the  time 
the  deed  was  originally  deposited.  Keyes  v. 
Meyers,  147  Cal.  702,  82  P.  304.  See  6  Colum- 
bia L.  R.  202. 

50.  51.  Craddock  v.  Barnes  [N.  C]  54  S. 
E.  1003. 

52.  Release  of  mortgage  held  to  have  ob- 
tained no  legal  existence  by  delivery  and  re- 
cording in  violation  of  conditions  of  deposit. 
Franklin  v.  Killilea,  126  Wis.  88,  104  N.  W. 
993. 

53.  Francis  v.  Francis  [Mich.]  12  Det.  Leg. 
N.   1004,   106  N.  W.  864. 

54.  Where  a  litigant  delivered  to  counsel 
for  his  adversary  a  consent  to  a  discontinu- 
ance and  a  general  release  to  become  effec- 
tive if  in  another  action  his  wife  obtained 
a  judgment  for  alimony  and  should  release 
him  from  payment  thereof,  his  success  in 
the    divorce   proceeding   nullifled   the    escrow 
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the  agency,  anytliing  which  could  not  be  required  of  the  principal."®  The  doctrine 
of  substantial  performance  is  applicable  in  escroAV  transactions,'^'  as  is  also  the  doc- 
trine of  relation,  in  protecting  the  equities  of  the  parfies  on  performance  of  the  con- 
ditions of  the  escrow."^  The  doctrine  of  partial  performance  ordinaril}'  has  no  ap- 
plication,^'^  and  if  the  grantee  allows  his  rights  to  lapse,  no  resulting  trust  arises  in 
favor  of  himself  or  his  privies  for  sums  paid  by  him  in  partial  performance  as 
against  a  subsequent  purchaser  with  notice.®"  One  who  has  failed  to  exercise  an 
option  for  the  purchase  of  land  within  the  time  limited  cannot  enforce  any  right 
vdth  respect  to  an  escrow  agreement  between  the  grantors  and  third  persons  de- 
pendent upon  the  carrying  out  of  the  option  agreement  by  him.''^  Whether  a  de- 
posit in  escrow  was  made  is  ordinarily  a  question  of  fact,*^^  but  the  principle  of  es- 
top|>el  applies  to  take  the  case  from  the  jury  when  the  party  contending  for  the 
negative  of  the  proposition  has  himself,  in  a  contract  executed  by  him,  admitted 
the  depositing  of  the  deed  in  escrow,  in  the  absence  of  allegation  and  proof  of  fraud 
or  mistake  as  to  the  recitals  of  the  contract.*^" 

ESTATES    OF   DECEDEXTS. 


5  1.  Xeoessitj-  or  Oeoasion  for  Admin- 
istrittioii    and    Kinds    Thereof    ( 1.387 ►. 

§  2.  Jiirisdietion  nud  t'curts  Controlling 
Administration    (1389.) 

§  3.  The  Persons  Who  AdniiaiMter  and 
Tlieir   Letters    (1305). 

A.  Selection    and    Nomination    (1395). 

B.  Procedure    to    Obtain    Administration 

and  Grant  'of  Letters   (1398). 

C.  Security   or   Bond,   and   Oatli    (1400). 

D.  Removals   and   Revocation    of   Letters 

(1400). 
5   4.     Tiio    Authority,    Title,    Interest,    and 
Relntiousiiip      of     Personal      Representatives 
(1402). 

A.  In    General    (1402). 

B.  Contracts,   Conveyances.  Charges,  and 

Investments   (1404). 

C.  Title.  Interest,  or  Right  in  Decedent's 

Property    (1406). 


§  5.  The  Property,  Its  Collection.  Manase- 
;i;ent,  and  Disposal  by  Persona!  Representa- 
tives   (1407). 

A.  Assets  (1407). 

B.  Collection    and    Reduction    to    Posses- 

sion   (1411). 
C  Inventory   and  Appraisal    (1416). 
D.  Property  Allo-w^ed  Widow  or  Children 
(1416). 
Management,     Custody.     Control,     and 
Disposition   of  Estate    (1419).     Con- 
trol   by    Courts    (1419).       Contracts 
for  the  Sale  or  Conveyance  of  Land 
by  or  to  Decedent   (1420).     Right  to 
Sell  Realty  (1420).     Sale  of  Person- 
alty   (1421). 
Debts  and  Liabilities  of  Estate 5  Their 
Establishment   and   Satisfaction    (1422). 
A.  Claims    Provable    (1422). 


E. 


6. 


agreement.  Tucker  v.  Dudley,  99  N.  Y.  S. 
339 

55.  Hardin  v.  Neal  Loan  &  Banking  Co., 
12.5  Ga.  820,  54  S.  E.  755. 

5«.  Depositary  of  deed  held  entitled  to 
surrender  of  bond  for  title  given  by  the 
grantor  in  the  escrow  agreement  as  condi- 
tion precedent  to  surrender  of  deed  or  a 
showing  that  the  bond  was  not  in  any  event 
enforceable  against  the  maker  (Hardin  v. 
Neal  Loan  &  Banking  Co.,  125  Ga.  820,  54  S. 
E.  755),  and  where  a  deed  is  to  be  delivered 
only  on  a  certain  condition,  it  is  immaterial 
whether  the  depositary  is  considered  as  the 
holder  of  an  escrow  or  as  a  special  agent 
(Anderson  v.  Goodwin,  125  Ga.  663,  54  S.  E. 
679).  In  either  event  he  would  not  be  au- 
thorized to  deliver  the  deed  except  on  the 
happening  of  the  condition.     Id. 

57,  Seller  held  not  entitled  to  withdraw 
stock  sold  under  escrow  agreement  for 
breach  of  conditions  by  purchaser.  Boyd  v. 
American  Sav.  Bank  &  Trust  Co.,  40  Wash. 
571.   82  P.  904. 

5S.  Whitmer  v.  Schenk  [Idaho]  83  P.  775; 
Craddock    v.    Barnes    [N.    C]    54    S.    E.    1003. 


Vendee  held  entitled  to  rents  from  date  of 
contract  of  sale,  though  deed  was  deposited 
in  escrow  and  subsequently  delivered  on 
compliance  with  conditions  thereof.  Scott  v. 
Sloan,   72   Kan.   545,   84   P.   117. 

50.     Whitmer  v.   Schenk   [Idaho]    83  P.   775. 

60.  Purchaser  stands  in  no  relation  of 
trust  or  confidence  toward  the  grantee. 
Whitmer  v.  Schenk   [Idaho]   83  P.   775. 

61.  White  v.  Bank  of  Hanforcf,  148  Cal. 
552,   83  P.  698. 

62.  Allison  v.  TVilliams  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  535,  91  S.  W.  249.  Evidence 
held  to  sustain  finding  that  a  mortgage  re- 
lease was  pla.ced  in  escrow  by  the  mortgagee 
without  notice  to  his  assignee  (Franklin  v. 
Killilea,  126  Wis.  88,  104  N,  W.  993),  and  that 
the  release  was  obtained  from  the  depositary 
and  recorded  without  payment  of  t!ie  debt 
(Id.),  and  for  the  fraudulent  purpose  of  dis- 
charging the  assignee's  mortgage  lien  (Id.). 
Evidence  held  insufficient  to  show  the 
placing  of  a  deed  in  escrow.  Rendlen  v.  Ed- 
wards,   116    Mo.    App.    390,    92    S.    W.    731. 

63.  Evidence  held  to  show  the  deposit  of 
a  deed  in  escrow.  Allison  v.  Williams  [Tex. 
Civ.  App.]   14   Tex.  Ct.  Rep.   535.   91   S.  W.  249_. 
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B.  Exliibition,       Establishment.       Allow- 

ance, and  Enforcement  of  C'laimK 
(1422).  Jurisdiction  (1422).  Occa- 
sion and  Nece-ssity  of  Proving 
Claims  (1422).  Time  for  Presenta- 
tion; Limitations  (1424).  Notice 
(1427).  The  Claim;  Its  Form  and 
Substance  (1427).  Allowance  and 
Rejection  (142S).  Contests  and  Ac- 
tions on  Claims  (1428).  Evidence 
and  Proof  (1430).  Sat-off  (1431). 
Judgments  in  Actions  on  Claims 
and  Enforcement  Thereof   (1432). 

C.  Classification,  Preferences,  and  Priori- 

ties (1432).  Secured  Debts  and 
Liens   (1433). 

D.  Funds,     Assets,     and     Securities     for 

Payment   (1433). 

E.  Payment    and    Satisfaction    (1434). 

§  7.  Subject  ion  of  Rer.lty  to  Payineiit  of 
Debt.s  Vnder  Orders  of  Court   (1435). 

A.  Pag-ht   to   Resort    to   Realty   (1435). 

B.  Procedure   to   Obtain  Order    (1436). 

C.  The  Order   (1438). 

D.  The   Sale    (1438). 

§  S.  Subjection  oi  Pronerty  tu  Hands  of 
Heirs  or  Beneficiaries  to  Payment  of  Debts 
(1441>. 

§  9.  RIgrhts  and  Liabiliiies  Between  Rep- 
resentative  and  Estate   (1443). 

A.  ilanagem.ent     of    and    Dealing's    with 

Estate  (1443).  Subrogation  of  Rep- 
resentative to  Rights  of  Eistate  or 
Third  Persons  (1448).  Executors 
De  Son  Tort   (1448). 

B.  Representative  as   Debtor   or  Creditor 

(1449). 

C.  Interest  on  Property  or  Funds   (1450). 

D.  Allowance  for  Expenses,  Costs,  Coun- 

sel Fee§,  and  Funeral  Expenses 
(1450). 


E.  Rights    and     Liabilities     of     Corepre- 

sentatives    (1454). 

F.  Compensation  (1455). 

G.  Rights  and  Liabilities  of  Sureties  and 

Actions  on   Bonds    (1456). 

§  10.  Actions  by  and  Against  Representa- 
tives and  Costs  Therein  (145!». 

§  11.  Aceoiiuting  and  .Settlement  by  Rep- 
resentatives   (1462). 

A.  The   Right  and   Duty   (1462). 

B.  T\'ho   May   Require    (1463). 

C.  Scope  and  Contents  of  Account  (1464). 

D.  Procedure   (1464). 

E.  The  Decree   or  Order    (1465t. 

§  12.  Distribution  nnd  Disposal  of  Fundn 
(1466).  Occasion  and  Time  for  Distribution 
(1466).  Partial  Distribution  (1467^).  Per- 
sons Entitled  to  Receive  Payment  or  Trans- 
fer of  Share  (1467).  Distribution  in  Kind 
(1468).  Procedure  to  Obtain  Order  for  Final 
Distribution  (1468).  Adjustment  of  Shares 
(1469).  Interest  on  Legacies  (1470).  Set- 
ting Out  and  Retaining  Funds  and  Precedent 
Interests  (1470).  Refunding  Bonds  (1471). 
Suits  for  Payment  of^  Shares  or  Settlement 
(1471).  Partition  of  Realty  Among  Heirs 
and  Devisees  (1472).  Decree  of  Distribution; 
Its  Form,  Enforcement  and  Effect   (1472). 

§  13.  Enforcement  of  Orders  and  Decrees 
by  Attachment  as  For  a  Contenitit   (1473). 

§  14.  Discharge  of  Personal  Representa- 
tives   (1473). 

§    15.      Probate   Orders   and    Decrees    (1473>. 

§  16.  Appeals  in  Probate  Proceedings 
(1479). 

§  17.  Rights  and  Liabilities  Between 
Beneficiaries  of  Estate   (i4,S3). 

A.  In  General  (1483). 

B.  Advancements  (1485).  Hotchpot 

(1486). 
§    IS.      Rights       and       Liabilities       Between 
Beneficiaries   and   Third   Pei-.«-ons    (1487). 


Scope  of  title. — Matters  relating  to  the  descent  of  property  under  the  intestate 
law/  the  validity,  probate,  and  interpretation  of  wills.-  testamentary  trusts,^  the 
administration  of  partnership  property  by  the  surviving  partner,*  and  inheritance 
and  succession  taxes,^  are  treated  elsewhere. 

§  1.  Necessity  or  occasion  for  administration  and  kinds  tJtereof.^— As  a  gen- 
eral rule  administration  is  a  prerequisite  to  the  devolution  of  the  personal  estate 
of  a  decedent,^  but  is  not  necessary  to  pass  title  to  his  realty,®  nor  to  the  maintenance 
of  a  suit  to  enjoin  th-e  foreclosure  of  a  trust  deed  for  a  debt  claimed  to  be  void.® 
A  creditor  is  generally  entitled  to  have  an  a,dministrator  appointed  where  there  are 


1.  See  Descent  and  Distribution,  7  C.  L. 
1137. 

2.  See   V^-ills,    6   C.   L.    1880. 

3.  See  Trusts,  6  C.  L.  1736. 

4.  See  Partnership,  6  C.  L.  911. 

5.  See  Taxes.  6  C.  L.  1602. 

6.  See  5  C.  L.  1184. 

7.  McBride  v.  Vance  [Ohio]  76  X.  E.  938. 
No  right  of  action  on  a  promissory  note  be- 
longing to  a  decedent  is  shown  by  a  party 
in  an  action  on  the  note  by  proof  of  posses- 
sion and  that  he  is  the  sole  heir  of  the  de- 
cedent.    Id. 

8.  Realty  passes  under  a  will  from  the 
death  of  the  testator  without  probate.  Irv- 
ing V.  Bruen.  110  App.  Div.  558,  97  N.  Y.  S. 
ISO.     Under    Bal.    Ann.    Codes    &    St.    §    4640, 


providing  that  interest  of  a  decedent  in  real- 
ty   shall    vest    immediately    in    his    heirs    or 
devisees  subject   to   his  debts,   etc..   and   Id.  § 
4642.  providing  that  realty  shall  not  be  liable 
for  decedent's  debts  unless  administration  is 
i  had    within    six    years    after    his    death,    held 
•  that   where    11   years   had   elapsed   since   tes- 
j  tator's  decease,  and  his  estate  had  been  ful- 
I  ly    settled    in    another    state    by    a    court    of 
competent  jurisdiction  and  all  his  debts  paid, 
and    he    left    no    personalty    in    Washington, 
but    his   only   property   was   realty   to   which 
!  he    held    the    equitable    title,    there    was    no 
I  necessity   for   administration   in   Washington 
j  Murphy   v.   Murphy,   42    Wash.    142,   84   P.    646. 
9.     Appointment  of  executor  or  administra- 
|tor    for    estate    of    deceased    beneficiary    hold 
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assets  within  the  jurisdiction  of  the  court,"  but  where  there  are  no  debts  the  heirs 
and  distributees  may  settle  and  distribute  the  estate  without  administration."  In 
most  states  an  administrator  may  be  appointed  for  the  sole  purpose  of  enforcing 
the  statutory  liability  for  death  by  wrongful  act,  though  the  proceeds  will  not  be- 
come general  assets  of  the  estate.^^  An  administrator  may  be  appointed  for  the  es- 
tate of  a  deceased  minor.^^  In  Louisiana  the  question  as  to  whether  a  succession 
shall  be  placed  under  administration  rests  to  a  very  large  extent  in  the  sound  dis- 
cretion of  the  trial  judge  to  be  exercised  for  the  benefit  of  all  parties  in  interest,  and 
especially  for  the  benefit'  of  parties  advancing  claims  against  the  succession." 
The  state  has  power  to  provide  for  the  administration  and  distribution  of  the  es- 
tates of  absentees,  provided  the  latter  are  not  thereby  deprived  of  their  property 
without  due  process  of  law.^^ 

Ancillary  administration}^ — The  administration  granted  in  the  state  of  the 
decedent's  domicile  is  generally  regarded  as  the  principal  one,  and  any  others  as 
ancillary,^'^  though  the  location  of  the  bulk  of  the  assets  and  the  majority  of  the 
creditors  and  beneficiaries  is  made  the  test  in  some  states.^* 

An  administrator  de  bonis  nori^^  will  not  be  appointed  long  after  the  estate 
lias  been  closed,  and  a  former  administrator  de  bonis  non  discharged,  merely  for 
tiie  purpose  of  enforcing  a  small  claim  not  paid  in  the  former  administration  which 
the  claimant  may  collect  out  of  property  in  the  hands  of  the  heirs.^** 

An  administrator  with  tlie  will  annexed  cannot  be  appointed  where  the  court 
refuses  to  admit  the  will  to  probate.^^ 


not  necessary,  since  court  may  retain  in  its 
custody  any  amount  found  due  the  estate 
until  person  autliorized  to  receive  same 
has  been  qualified.  Peebles  v.  Yates  [Miss.] 
40    So.    996. 

10.  Where  it  was  undisputed  that  there 
were  some  assets  at  the  time  of  the  death 
of  the  intestate  within  the  jurisdiction  of  the 
probate  court,  held  that  a  creditor  was  en- 
titled to  have  an  administrator  appointed,  the 
next  of  kin  liaving  no  authority  to  dispose 
of  such  assets  to  the  prejudice  of  creditors. 
Ex   parte   Conrad    [S.   C]    54    S.   B.    799. 

11.  Settlement  and  distribution  render 
administration  unnecessary  even  as  to  per- 
sonalty, and  an  administrator  subsequently 
appointed  cannot  recover  assets  from  those 
to  whom  they  have  been  distributed  pursu- 
ant thereto.  Douglas  v.  Albrecht  [Iowa]  106 
N.  "W.  354.  Evidence  held  to  authorize  sub- 
mission to  jury  of  issue  as  to  whether  agree- 
ment for  distribution  witliout  administration 
was  made.  Id.  Fact  that  there  was  only 
one  debt  held  not  to  defeat  jurisdiction  of 
probate  court  to  appoint  administrator  where 
It  was  not  paid  by  the  heirs  to  prevent  ad- 
ministration. Rye  V.  Guifey  Petroleum  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  739,  95  S. 
W.   622. 

13.     See    §    2,   post. 

13.  Bowden  v.  Jacksonville  Elec.  Co. 
[Fla.]  41  So.  400. 

14.  Succession  of  Theriot,  116  La.  25,  40 
So.  519.  Administration  held  properly  grant- 
ed where  there  were  a  large  number  of  heirs, 
some  of  wliom  were  minors  and  some  non- 
residents.    Id. 

15.  See,  also.  Absentees,  7  C.  L.  9.  State 
legislature  held  to  have  power  to  pass  Burns' 
Ann.  St.  1901,  §§  2385-2390,  it  no't  being  claim- 
ed that  statute  was  Invalid  if  legislature  had 
povi^er  to  pass  any  statute  for  that  purpose 
under  the  14th  amendment.     Barton  v.  Kim- 


m.erley,  165  Ind.  609,  76  N.  E.  250.  Laws 
1896,  p.  434,  c.  246  (Code  1904,  §  234),  held 
to  be  in  violation  of  art.  23  Md.  Bill  of 
Rights  and  the  14th  amendment  to  the  Fed- 
eral constitution,  in  that  it  is  unreasonable 
and  because  it  makes  the  decision  of  the 
court  that  the  absentee  is  dead  conclusive  as 
to  him  and  does  not  require  an  inquiry  as  to 
tlie  fact  of  death,  or  adequately  provide  for 
the  protection  of  the  absentee's  rights  should 
he  be  alive.  Savings  Bank  v.  Weeks  [Md.] 
64  A.  295.  Code  1904,  p.  1786,  providing  that 
if  a  resident  absents  himself  from  the  state 
for  seven  years  successively  lie  shall  be  pre- 
sumed to  be  dead  in  any  case  where  his 
death  shall  come  into  question,  unless  proof 
be  made  that  he  was  aliv^  within  that  time, 
if  construed  in  connection  with  Code  1904,  pp. 
1160,  1352,  which  provide  for  tlie  granting 
of  letters  of  administration  on  a  decedent's 
estate  so  as  to  authorize  the  administration 
of  an  absentee's  property  during  his  life- 
time without  his  knowledge  or  consent  and 
in  a  proceeding  in  wliich  lie  is  not  a  party 
and  of  which  he  has  no  notice,  is  repugnant 
to  Const.  U.  S.  Amend.  14.  Seldon's  Ex'r  v. 
Kennedy,  104  Va.   826,   52  S.  E.  635. 

16.  See   5   C.  L.    1185. 

17.  Where  administration  has  in  fact  been 
granted  in  two  or  more  states.  In  re  Wil- 
liam's  Estate    [Iowa]    107  N.   W.   608. 

18.  Administration  in  Wasliington  held 
principal  one  where  widow  moved  into  tliat 
state  after  testator's  death,  and  bulk  of  prop- 
erty was  in  that  state  and  was  to  be  used 
in  establishing  a  charity  tliere,  though  tes- 
tator and  two  of  the  executors  -were  residents 
of  Oregon.  Rader  v.  Stubblefield  [Wash.]  86 
P.  560. 

19.  See  5  C.  L.   1185. 

20.  Turner  v.  Wallace  [Tex.]  14  Tex.  Ct. 
Rep.  977,  92  S.   W.   31,  afg.   89   S.  W.  432. 

-1.     Where    superior   court   denies   probate 
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A  special  administrator  may  generally  be  appointed  when  there  is  delay  in 
granting  letters  testamentary  or  of  administration  for  any  cause.'^ 

Limited  administration. — In  New  York  letters  may  be  issued  limited  to  the 
prosecution  of  a  right  of  action  given  to  the  executor  or  administrator  by  special 
provision  of  law.^^ 

§  2.  Jurisdiction  and  courts  controlling  administration.'^^ — Courts  of  pro- 
bate generally  have  only  such  powers  as  are  conferred  upon  them  by  statute,  and 
such  as  are  necessarily  incidental  thereto. ^^  In  many  states  their  jurisdiction  over 
the  estates  of  decedents  is  esclusive.^^  In  some  states  provision  is  made  for  the 
removal  of  proceedings  to  a  coiirt  of  general  jurisdiction  where  the  probate  judge 
is  disqualified.-^  The  jurisdiction  of  the  various  courts  over  proceedings  for  the 
removal  of  a  representative/^  to  selP^  or  partition  realty/"  to  recover  property 


to  the  will,  It  Is  not  authorized  to  appoint 
an  administrator  with  the  will  annexed.  In 
re  Bouyssou's  Estate  [Cal.  App.]  84  P.  460. 
23.  Under  Code  Civ.  Proc.  §  2500,  held  that 
court  had  no  jurisdiction  to  make  such  an 
appointment  pending  a  will  contest  where 
persons  instituting  contest  had  no  right  to 
do  so,  the  words  "from  any  cause"  meaning 
any  legal  cause.  State  v.  District  Ct.  [Mont.] 
85  P.  1022.  Widow  could  not  confer  such  ju- 
risdiction, and  hence  was  not  estopped  to  ob- 
ject to  appointment  of  another  person  be- 
cause she  herself  asked  to  be  appointed.     Id. 

23.  Code  Civ.  Proc.  §  2664.  In  re  Halli- 
gan's   Estate,   50   Misc.   481,    100   N.   Y.  S.   622. 

24.  See  5  C.  L..  1185.  See,  also,  Jurisdic- 
tion, 6  C.  L.  267. 

25.  Surrogate.  In  re  Thompson,  184  N.  T. 
S.  36,  76  N.  E.  870.  The  district  court,  sit- 
ting as  a  court  of  probate,  is  limited  by  the 
provisions  of  the  statute  in  the  exercise  of 
its  jurisdiction.  In  re  Tuohy's  Estate  [Mont.] 
83  P.  4S6.  Has  by  implication  all  power  in- 
cidentally necessary  to  exercise  those  ex- 
pressly conferred.  State  v.  District  Ct. 
[Mont.]    86   P.    269. 

26.  The  probate  court  has  exclusive  juris- 
diction of  the  settlement  of  estates  subject 
to  appeal  to  the  district  court  for  review 
of  any  proceeding  had  therein.  Abrams  v. 
White  [Idaho]  83  P.  602.  Oversight  and  di- 
rection of  settlement  of  estates  is  committed 
to  district  courts,  and  supreme  court  will  not 
interfere  therein  except  upon  a  clear  and 
satisfactory  showing  that  justice  demands  it. 
"Wheeler  v.  Long,  128  Iowa,  643,  105  N.  W. 
161. 

27.  Where  proceeding  is  removed  to  coun- 
ty or  circuit  court  under  Rev.  St.  1899,  §  17Q0, 
it  does  not  lose- its  probate  character  but  is 
governed  by  administration  law,  except  in 
matters  of  practice.  Keele  v.  Keele,  118  Mo. 
App.   262,    94    S.   W.    775. 

28.  On  petition  for  revocation  of  letters 
and  for  appointment  of  petitioner  as  admin- 
istratrix on  ground  that  she  was  decedent's 
widow,  held  that  surrogate  had  jurisdiction 
to  determine  whether  there  had  been  suffi- 
cient service  of  process  to  give  supreme 
court  jurisdiction  to  annul  petitioner's  mar- 
riage in  a  trial  on  default.  In  re  McGar- 
ren's   Estate,    98    N.    Y.    S.    415. 

29.  Massnchn.setts:  Power  to  authorize 
sale  of  realty  to  pay  debts  is  in  probate  court 
under  Rev.  Laws,  c.  146,  §§  6-8,  and  supreme 
court  cannot  direct  or  control  it  in  this  re- 


gard by  determining  what  property  shall  be 
sold  first  in  suit  by  representative  for  in- 
structions. Robinson  v.  Cogswell  [Mass.] 
78    N.    E.    389. 

North  Carolina:  Superior  court  as  court  of 
general  equity  jurisdiction  held  to  have  alone 
had  jurisdiction  to  direct  sale  of  realty  to 
create  fund  to  pay  debts  and  thereby  pre- 
serve the  personalty  in  accordance  with  an 
agreement  by  the  interested  parties.  State 
V.  Settle   [N.  C]   54  S.  E.  445. 

Tennessee:  The  circuit  and  chancery 
courts  have  concurrent  jurisdiction  with  the 
county  court  to  sell  lands  for  the  payment 
of  a  decedent's  debts  after  the  exhaustion  of 
the  personalty.  Shannon's  Code,  §§  4000- 
4003,  6071,  6112,  construed.  Bashaw  v.  Tem- 
ple, 115  Tenn.  596,  91  S.  W.  202.  Suit  is 
maintainable  in  the  chancery  court  where  the 
proper  steps  have  not  been  taken  to  have 
the  estate  administered  as  insolvent,  though 
the  property  of  the  estate  is  of  less  value 
than  $1,000.  Id.  Where  the  estate  has  been 
declared  insolvent  and  is  worth  less  than 
$1,000,  the  county  court  has  exclusive  ju- 
risdiction over  its  administration,  and  hence, 
though  an  appeal  lies  to  the  circuit  court 
from  an  order  dismissing  the  petition  of  the 
administrator  alleging  the  insolvency  of  the 
estate  and  praying  for  a  sale  of  the  lands, 
that  court  has  no  jurisdiction  to  decree  a 
sale  of  the  lands  and  have  the  same  sold  by 
the  clerk,  but  after  settling  the  controversy 
must  remand  the  cause  to  the  county  court 
for  further  proceedings.  Shannon's  Code  §§ 
4066-4094,  4879,  construed.  Harness  v.  Hugh- 
ett    [Tenn.]    97  S.  W.   68. 

30.  Probate  court  has  no  jurisdiction  to 
decree  partition  where  the  lands  are  not 
susceptible  of  division  into  equal  parts,  or 
parts  of  equal  value,  and  hence  has  none 
where  the  parties  own  unequal  interests. 
Bozone  v.  Daniel  [Ala.]  39  So.  774.  Original 
jurisdiction  of  courts  of  equity  to  partition 
lands  among  joint  owners  or  tenants  in  com- 
mon is  not  taken  away  by  Code  1896,  §  3178, 
conferring  jurisdiction  on  probate  court  to 
sell  land  held  by  joint  owners  or  tenants 
in  common  in  certain  cases,  but  two  courts 
have  concurrent  jurisdiction  in  regard  to 
all  matters  in  regard  to  which  statute  con- 
fers authority  on  probate  court.  Id.  An 
executor  may  file  a  bill  in  the  chancery 
court.  Code  1896,  §§  3185,  3187,  3262,  con- 
strued. Schuessler  v.  Goodhue  [Ala.]  41  So. 
958. 
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conveyed  by  decedent  during  his  lifetime/^  to  determine  adverse  claims  to  property 
held  by  the  representative/-  for  the  setting  off  of  the  widow's  award/^*  for  an  ac- 
counting by  the  representative,^*  for  the  settlement  and  distribution  of  estates/^  to 


31.  The  probate  court  being  without  pow- 
er to  reach  property  which  decedent  was 
fraudulently  induced  to  convey  or  to  create 
liens  or  enforce  transfers,  equity  has  juris- 
diction to  grant  appropriate  relief  in  a  suit 
for  that  purpose  on  ground  that  there  is  no 
adequate  remedy  at  law.  Marsh  v.  Marsh,  78 
Vt.  399,  63  A.  159. 

32.  New  Jersey:  Orphans'  court  held  to 
have  no  jurisdiction  to  determine  equitable 
ownership  of  a  note  inventoried  as  assets 
of  the  estate  and  claimed  by  petitioner  to 
have  taken  the  place  of  a  previous  note 
made  by  the  same  maker  to  a  person  previ- 
ously deceased,  which  petitioner  claimed 
had  been  given  by  the  latter  to  the  intes- 
tate for  life  and  on  her  death  to  petitioner, 
petitioner's  remedy  being  by  a  suit  in  equity 
against  the  maker  or  his  representatives, 
who  were  not  parties  to  the  proceeding  in 
the  orphans'  court.  In  re  Ferdon's  Estate 
[N.  J.  Eq.]   62  A.  5.51. 

Texas:  Vendor  rescinded  contract  of  sale 
after  vendee's  death  and  instituted  suit  of 
trespass  to  try  title  to  recover  the  land 
against  the  vendee's  widow  individually  and 
as  administratrix  of  his  estate  and  caused 
the  land  to  be  sequestered.  The  administra- 
trix, in  her  official  capacity  and  under  order 
of  the  county  court,  replevied  it  and  con- 
tinued in  possession  under  a  replevy  bond 
until  final  judgment  was  rendered  in  favor 
of  the  vendor.  Held  that  an  action  by  the 
vendor  for  the  rents  of  the  land  pending  the 
suit  was  to  be  treated  as  one  asserting  an 
adverse  claim  of  ownership  to  property  un- 
lawfully withheld  by  the  administratrix,  and 
not  as  one  to  collect  a  debt  due  by  the  estate 
so  that  the  district  and  not  the  county  court 
had  jurisdiction,  and  it  was  immaterial  that 
administratrix's  final  account  had  not  been 
approved  and  the  estate  closed.  Fidelity  & 
Deposit  Co.  V.  Texas  Land  &  Mortg.  Co.  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  183,  90  S.  W.   197. 

33.  Probate  court  has  jurisdiction  to  de- 
termine which  of  two  claimants  is  entitled 
thereto.      Field    v.    Field,    117    111.    App.     307. 

34.  C.-ilifornia!  Right  of  administrator  to 
compensation  and  to  be  reimbursed  for  ex- 
penses, etc.,  can  only  be  determined  by  pro- 
bate court,  and  sureties  are  not  entitled  to 
credit  tlierefor  in  an  action  on  bond  before 
such  determination.  Elizalde  v.  Murphy 
[Cal.   App.]    87    P.    245. 

New  Jersey:  The  court  of  chancery  has 
jurisdiction  to  require  an  accounting  by  the 
representative,  but,  while  paramount,  its  ju- 
risdiction is  to  some  extent  concurrent  with 
that  of  orphans'  court.  Ker  v.  Banta  [N.  J. 
Eq.]    63    A.    550. 

New  Vork:  Surrogate's  court  held  proper 
tribunal  in  which  to  take  account  of  exec- 
utor and  testamentary  trustee  under  Code  § 
2514,  subd.  11.  Meeks  v.  Meeks,  100  N.  Y.  S. 
667.  Tlie  supreme  court  has  concurrent  ju- 
risdiction with  the  surrogate's  court  to  call 
an  executor  or  administrator  to  account,  and 
will  entertain  an  action  for  that  purpose 
when   it  is  shown   that  the  circumstances  of 


the  case  are  such  as  to  require  relief  of  a 
nature  which  could  not  be  obtained  in  tlie 
surrogate's  court.  Citizens'  Central  Xat. 
Bank  v.  Toplitz,  98  N.  Y.  S.  826.  An  actual  or 
probable  attack  upon  the  validity  of  an  as- 
signment of  a  legacy  or  distributive  share, 
concerning  which  surrogate's  court  has  no 
jurisdiction  to  adjudicate,  would  constitute  a 
circumstance  authorizing  the  supreme  court 
to  entertain  the  action.  Id.  Action  by  as- 
signee in  supreme  court  should  be  one  for 
an  accounting.  Id.  Complaint  alleged  that 
two  legatees  assigned'to  plaintiff  their  shares 
in  the  estate  and  authorized  administrator 
to  retain  from  any  distribution  their  sliares 
and  to  pay  therefrom  a  note  given  b^'  them 
to  plaintiff  in  case  same  had  not  been  paid, 
that  assignment  was  presented  to  admin- 
istrator who  accepted  it  and  "promised  and 
agreed"  to  comply  with  its  provisions,  that 
administrator  was  notified  that  note  had  not 
been  paid,  and  that  more  than  sufficient 
money  to  pay  note  had  come  into  his  hands, 
which  he  had  paid  over  to  legatees.  Held 
that  complaint  would  be  dismissed,  it  appear- 
ing that  defendant  still  had  in  his  liands 
more  tlian  enough  money  belonging  to  leg- 
atees to  pay  plaintiff,  the  agreement  not  be- 
ing binding  on  defendant  personally,  and  the 
complaint  not  being  fram.ed  for  an  account- 
ing, which  was  necessary.  Id.  Upon  tlie 
judicial  settlement  of  the  accounts  of  an 
executor  or  trustee,  the  surrogate  has  full 
power  to  pass  upon  all  questions  necessarily 
involved  in  such  accounting,  wliether  tliey 
refer  to  realty  or  are  confined  to  personalty, 
and  hence  may  construe  a  will  of  realty.  In 
re  Bruchaeser's  Estate,  49  Misc.  194.  98  N.  Y. 
S.  937.  Question  whether  executor  and  tes- 
tamentary trustee  had  paid  over  tlie  whole 
or  only  a  part  of  a  legacy  claimed  by  a  bene- 
ficiary held  within  the  power  of  the  surro- 
gate to  determine,  and  complaint  in  action 
in  supreme  court  to  compel  an  accounting 
and  to  set  aside  decrees  of  surrogate  con- 
firming previous  accounts  dismissed.  Meeks 
V.  Meeks,  100  N.  Y.  S.  667.  On  settlement  of 
accounts  has  jurisdiction  to  determine 
whether  claim  has  been  rejected  or  allowed. 
In  re  Jacobs,  109  App.  Div.  293,  96  N.  Y.  S. 
133. 

35.  Illinois:  The  court  of  probate  has 
jurisdiction,  notwithstanding  the  absence  of 
special  statutory  enactment,  to  ascertain  and 
determine  by  decree  the  heirs  of  an  estate 
over  ^vhich  it  has  jurisdiction.  Ford  v.  Ford, 
117   111.   App.    502. 

Marylsjnd:  Authority  to  superintend  the 
distribution  of  the  estate  necessarily  involves 
authority  to  determine  Vv'hat  is  to  be  dis- 
tributed, and  hence  what  are  assets,  and 
where  there  is  a  will,  who  are  the  legatees 
and  what  is  given  them  by  the  will.  Galla- 
gher V.  Martin,  102  Md.  115,  62  A.  247.  Un- 
der Code  Pub.  Gen.  Laws  art.  93,  §  234,  or- 
plians'  court  has  authority  to  determine 
whether  legacy  was  adeemed.  Id.  Held  er- 
ror to  dismiss  petition  of  executor  to  set 
aside  account   showing  that   legacy  was  dis- 
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determine  conflicting  interests  of  heirs  or  distributees  and  third  person?.^^  to  settle 
controversies  in  regard  to  advancements/'  over  suits  b}'  legatees  to  recover  their 
legacies/*  and  on  bonds  given  to  secure  their  payment/"  and  to  determine  questions 
incidentallv  involved  in  such  proceedings,  is  largely  regulated  by  statute  and  varies 
in  the  different  states.  The  same  is  true  in  regard  to  the  equitable  jurisdiction  of 
courts  of  probate.*" 


tributable  to  legatee  and  to  revoke  former 
order  setting  aside  account,  without  a  liear- 
ing  on  question  whether  legacy  had  been 
adeemed  as  alleged  in  such  petition.     Id. 

:>iinnesota:  Under  Laws  1901,  p.  567,  c.  346, 
§  1,  as  amended  by  Laws  1903,  p.  29,  c.  23, 
providing  for  the  determination  by  the  pro- 
bate court  of  the  descent  of  realty  and  the 
making  of  a  decree  for  its  distribution  on  a 
petition  showing  that  more  than  five  years 
has  elapsed  since  the  death  of  the  person 
owning  it  or  any  interest  therein,  and  that 
no  will  has  been  probated  and  no  adminis- 
tration granted  in  the  state  on  his  estate, 
held  that  probate  court  of  any  county  where- 
in lies  any  part  of  the  lands  of  a  decedent 
in  which  a  proper  petition  is  filed  has  juris- 
diction to  determine  the  descent  of  all  lands 
of  the  decedent  in  the  estate  and  decree  dis- 
tribution thereof,  though  part  of  them  may 
lie  in  other  counties.  Chadbourne  v.  Alden 
[Minn.]    10  7    N.    W.    148. 

Xew  Jersey:  The  orphans'  court  has  am- 
ple jurisdiction,  upon  the  application  of  any 
party  in  interest,  to  make  just  distribu- 
tion of  the  estate  in  accordance  with  the 
directions  of  the  will  and  to  enforce  its  de- 
crees with  like  effect  to  those  of  the  court 
of  chancery.  P.  L.  1898,  p.  781,  §  173.  Wyck- 
off  V.  O'Neil   [X.  J.  Eq.]   63  A.  982. 

Xorth  Carolina:  Probate  and  superior 
courts  have  concurrent  jurisdiction  in  suits 
for  the  settlement  of  estates,  the  latter 
court  being  one  of  general  equitable  juris- 
diction. Laws  1876-77,  p.  447.  c.  241,  §  6. 
State  V.   Settle    [N.   C]    54   S.   E.   44  5. 

Texas:  Estates  must  be  administered  in 
county  court,  and  hence  judgment  of  district 
court  directing  manner  of  distribution  held 
erroneous.  Smart  v.  Panther  [Tex.  Civ.  App.] 
15    Tex.   Ct.    Rep.   448,    95    S.   W.    679. 

3G.  California:  W'hile  probate  courts  have 
all  the  pov^-ers  of  courts  of  equity  in  the  set- 
tlement of  estates  to  determine  the  conflict- 
ing interests  of  heirs  and  lienors,  such  inter- 
ests can  only  be  determined  in  an  appropriate 
proceeding  under  proper  pleadings.  In  re 
Heeney's  Estate  [Cal.  App.]  86  P.  842.  Where 
two  of  the  heirs  paid  off  a  mortgage  on 
property  of  the  decedent  and  procured  an 
assignment  of  the  note  and  mortgage  to  an- 
other heir,  and  latter  and  one  of  the  others 
died,  held  that  the  respective  rights  of  the 
heirs  could  not  be  determined  in  a  proceed- 
ing for  the  settlement  of  the  final  accounts 
of  the  other  who  ■was  subsequently  appoint- 
ed  administrator.      Id. 

Illinois:  Probate  court  has  no  power  to 
determine  the  validity  of  collateral  agree- 
ments between  legatees  or  devisees  executed 
subsequent  to  the  death  of  the  ancestor  and 
to  adjust  the  equities  arising  therefrom,  but 
its  sole  province  is  to  see  that  the  will  of  the 
testator  is  executed  in  the  manner  therein 
provided.     Teel  v.  Mills,   117   111.  App.  97. 

Missouri:     Tlie  probate  court  has  no  juris- 


diction to  determine  the  conflicting  claims 
of  distributees  and  outside  parties  to  funds 
in  the  hands  of  an  administrator  awaiting 
distribution.  Conflicting  claims  between  ad- 
ministrator and  decedenfs  husband  to  sur- 
plus resulting  from  sale  of  realty,  which  was 
deeded  to  wife  for  life  with  remainder  to 
husband  after  payment  of  her  debts  and 
funeral  expenses.  In  re  Winnegar's  Estate, 
118   Mo.  App.   445,   94   S.   W.   833. 

Pennsylvania:  The  power  of  the  orphans' 
court  to  distribute  includes  the  power  to  de- 
cide all  questions  necessary  to  a  proper  dis- 
tribution, and  in  a  proceeding  for  distribu- 
tion of  proceeds  of  sale  of  really  among 
devisees  it  may  determine  the  validity  and 
effect  of  a  conveyance  by  a  devisee  to  a 
third  person.  In  re  King's  Estate  [Pa.]  64 
A.    324. 

5»'ew  York:  Surrogate  has  no  jurisdiction 
to  try  the  issue  as  to  whether,  as  between 
the  widow  personally  and  the  creditors  of 
her  deceased  husband,  any  part  of  the  pro- 
ceeds of  an  insurance  policy  on  the  hus- 
band's life  was  charged  with  a  lien  in  favor 
of  his  creditors  under  Laws  1S96,  p.  220, 
c.  272,  §  22.  In  re  Thompson,  184  N.  Y.  S.  36, 
76   N.   E.   870. 

37.  Code  1896,  providing  that  controversies 
in  regard  to  advancements  are  cognizable 
before  the  probate  court,  etc.,  held  to  refer 
only  to  controversies  as  to  whether  advance- 
ments have  been  made  or  not,  and  their 
amounts,  and  not  to  authorize  that  court  in 
partition  suits  to  adjust  and  equalize  ad- 
vancements among  tenants  in  common  where 
the  lands  descend  from  a  common  ancestor. 
Bozone  v.  Daniel  [Ala.]  39  So.  774.  Where 
only  interest  parties  had  in  land  was  right 
under  a  decedenfs  will  to  a  distributive 
share  in  the  proceeds  of  the  sale  thereof, 
subject  to  a  deduction  to  be  made  on  ac- 
count of  advancements,  held  that  the  probate 
court  had  no  jurisdiction,  to  adjust  such  i\iat- 
ters  in  the  statutory  proceedings  to  sell 
lands  for  partition  among  joint  owners. 
Greer   v.    Herren    [Ala.]    41    So.    783. 

3S.  The  court  of  chancery  has  jurisdiction 
notwithstanding  the  pendency  of  administra- 
tion proceedings  in  the  orphans'  court.  Wyok- 
off  V.  O'Xeil  [N.  J.  Eq.]  63  A.  9S2.  The 
orphans'  court  has  jurisdiction,  th.e  proceed- 
ings being  in  all  i-espects  governed  by  the 
rules  and  practice  of  the  court  of  chancery 
in  similar  suits.     P.  L.  1898,  p.  787.  §  192.     Id. 

39.  District  court  and  not  county  court 
has  jurisdiction  of  an  action  on  a  bond  con- 
ditioned on  payment  to  the  obligee  of  tlie 
amount  of  her  legacy  under  a  v>-ill  when  the 
will  was  established,  which  was  executed 
for  the  purpose  of  preventing  and  did  pre- 
vent the  appointment  of  an  administrator 
with  the  will  annexed.  Hummel  v.  Del  Greco 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  246,  90  S. 
W.    339. 

40.  llliuois:     Possesses    no    general    chan- 
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The  death  of  the  decedent*^  and  the  existence  of  property  or  assets  within 
the  county  are  necessary  prerequisites  to  jurisdiction.*^  So,  too,  the  existence  of 
assets  within  the  state  is  a  condition  precedent  to  the  administration  of  the  estate 
of  a  nonresident.*'  In  case  there  is  property  within  two  or  more  counties  the  courts 
of  all  of  them  have  concurrent  jurisdiction,**  but  the  one  to  which  application  for 
letters  is  first  made  will  retain  the  jurisdiction  so  acquired  to  the  exclusion  of 
the  others.*^  A  right  of  action  for  death  by  wrongful  act  is  generally  held  to  be 
assets  within  these  rules,*'  though  there  seems  to  be  some  conflict  of  authority  in 


eery  Jurisdiction  though  clothed  with  equi- 
table powers  to  a  certain  extent.  Teel  v. 
Mills,  117  111.  App.  97. 

3I5ssouri:  Has  no  Jurisdiction  to  award 
equitable  relief  and  hence  its  judgment,  and 
that  of  circuit  court  on  appeal,  allowing  a 
claim,  were  nullities  where  allowance  called 
for  exercise  of  powers  of  court  of  equity  to 
set  aside  a  contract  between  decedent  and 
claimant.  Ivie  v.  Bwing  [Mo.  App.]  96  S.  W. 
4S1. 

Ohio:  Where  a  claim  by  a  divorced  wife 
against  estate  of  deceased  minor  child  for 
past  maintenance  and  support  is  presented 
to  the  probate  court  under  Rev.  St.  §  6100, 
there  is  drawn  to  that  court  the  chancery 
jurisdiction  necessary  to  a  complete  exer- 
cise of  the  jurisdiction  specially  conferred 
by  the  statute.  Spink  v.  Spink,  7  Ohio  C.  C. 
(N.    S.)    89. 

41.  Probate  proceedings  on  the  estate  of 
one  who.  is  not  dead  are  void  and  he  may 
recover  the  property  taken  possession  of  by 
the  administrator  provided  he  commences  an 
action  therefor  within  the  time  fixed  by  the 
statute  of  limitations.  Fay  v.  Costa  [Cal. 
App.]  83  P.  275.  Action  held  barred  by  Code 
Civ.  Proc.  §  338,  where  it  was  not  commenced 
until  more  than  three  years  after  plaintiff 
discovered  the  facts.  Id.  On  discovering 
facts  plaintiff  procured  a  decree  In  superior 
court  annulling  probate  proceedings  and  di- 
recting administrator  to  return  to  plaintiff 
all  the  property  received  by  him  in  that 
capacity.  Defendant  subsequently  procured 
a  w^rit  of  review  from  supreme  court  w^hich 
thereafter  set  aside  and  annulled  the  decree 
of  the  superior  court.  Held  that  the  decree 
was  not  "reversed  on  appeal"  within  the 
meaning  of  Code  Civ.  Proc.  §  355,  so  as  to 
suspend  the  running  of  limitations  and  give 
plaintiff  a  year  within  which  to  commence  a 
new  action.  Id.  The  grant  of  administra- 
tion on,  and  the  appointment  of  an  admin- 
istrator for,  the  estate  of  a  living  person  is 
absolutely  null  and  void  from  the  beginning 
for  all  pvirposes  whatsoever  for  vs^ant  of 
Jurisdiction  of  the  subject  matter.  Payment 
to  administrator  in  such  case  wouW  be  no 
defense.     In  re  Clark's  Estate  [Vt.]  64  A.  231. 

42.  Administration  on  the  estates  of  non- 
residents may  be  had  in  any  county  In  which 
he  left  property.  Code  Civ.  Proc.  §  1294, 
subd.  3.  Dungan  v.  Superior  Ct.  [Cal.]  84 
P.  767.  Corporate  stock  is,  within  the  mean- 
ing of  §  2476,  subd.  3,  property  within  the 
county  vi^here  the  corporate  property  is,  or 
where  the  corporation  has  its  principal  place 
of  business.  In  re  Arnold,  99  N.  Y.  S.  740. 
Evidence  held  sufficient  to  justify  finding 
that  deceased  left  property  in  county  so  that 
court  had  Jurisdiction,  under  Rev.  St.  1898, 
§    3819,    to    appoint    public    administrator    to 


take  charge  of  his  estate  pending  applica- 
tion by  those  entitled  to  letters.  Jordan  v. 
Chicago  &  N.  W.  R.  Co.,  125  Wis.  581,  104 
N.    W.    803. 

43.  V.  S.  2326,  2327.  Church's  Ex'r  v. 
Church's  Estate,  78  Vt.  360,  63  A.  228.  An- 
cillary letters  can  only  be  granted  where 
there  are  assets  to  be  administered  or  where 
there  is  some  right  or  purpose  of  the  estate 
to  be  subserved  thereby,  within  the  jurisdic- 
tion where  such  administration  Is  sought. 
Cooper  V.  Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.-  Rep.  9,  93  S.  W.   201. 

44.  Where  nonresident  left  personalty  in 
several  counties  and  realty  in  another  coun- 
ty and  no  ancillary  administration  had  been 
issued  in  the  state,  held  that  surrogate's 
courts  of  counties  in  w^hich  he  left  personalty 
had  concurrent  jurisdiction  to  issue  letters. 
Code  Civ.  Proc.  §§  2476,  2477,  construed. 
In  re  Arnold,   99  N.  T.   S.   740. 

45.  Code  Civ.  Proc.  §  1295.  Dungan  v. 
Superior  Ct.  [Cal.]  84  P.  767.  The  filing  of  a 
proper  petition  with  the  clerk  of  the  supe- 
rior court  constitutes  the  making  of  an  ap- 
plication within  the  meaning  of  this  section. 
Id.  Constitutional  provision  conferring  pro- 
bate jurisdiction  on  the  superior  courts  does 
not  mean  that  all  the  superior  courts  in  the 
state  have  concurrent  Jurisdiction  in  every 
particular  probate  matter,  but  legislature  has 
authority  to  prescribe  by  general  laws  rules 
for  determining  what  particular  court  shall 
exercise  such  jurisdiction  in  any  particular 
estate.  Id.  Where  public  administrator  of 
one  of  two  counties  in  which  decedent  leaves 
property  files  petition  for  appointment,  court 
of  that  county  has  exclusive  jurisdiction  of 
the  estate  pending  proceedings  thus  insti- 
tuted, and  court  of  another  county  has  no 
jurisdiction  to  grant  letters  to  its  public 
administrator.  In  re  Davis'  Estate  [Cal.] 
87  P.  17.  Prohibition  will  lie  where  a  su- 
perior court  assumes  Jurisdiction  of  the  ad- 
ministration of  an  estate  of  a  nonresident 
in  spite  of  the  fact  that  an  application  for 
letters  has  previously  been  made  in  another 
county,  the  remedy  by  appeal  being  inade- 
quate. Dungan  v.  Superior  Ct.  [Cal.]  84  P. 
767.  The  public  administrator  who  has  been 
appointed  administrator  by  the  court  in 
which  the  application  was  first  made,  and 
the  next  of  kin,  have  a  sufficient  beneficial 
interest  to  enable  them  to  apply  for  the 
writ.     Id. 

4C.  Reiter-Conley  Mfg.  Co.  v.  Hamlin 
[Ala.]  40  So.  280;  Young's  Adm'r  v.  Louisville 
&  N.  R.  Co.  [Ky.]  89  S.  W.  475.  A  personal 
representative  may  be  appointed  for  a  non- 
resident decedent  killed  in  the  state  through 
negligence,  though  he  has  no  other  property 
in  the  state.  Id.  While  cause  of  action 
given   by   Rev.    St.   Wyo.    1899,    §§    3448,    3449, 
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tliis  regard.*^  It  has  been  held  that  a  statutory  right  of  action  for  personal  injuries 
which  survives  to  the  injured  party's  personal  representatives  cannot  be  made  the 
basis  of  an  administration  in  a  foreign  state.*^  A  courtj  ordinarily,  has  no  juris- 
diction to  compel  an  accounting  by  a  foreign  representative,  nor  to  determine 
matters  necessarily  involving  such  an  accounting.*^  Jurisdiction  over  the  person 
may  be  acquired  by  appearance  as  in  other  cases.^**  In  states  Avhere  the  probate 
court  has  no  Jurisdiction  over  trusts,  its  jurisdiction  ceases  when  the  estate  has  been 
fully  settled  and  distributed  and  the  representative  discharged,  though  he  retains 
property  as  testamentary  trustee.^^ 

Jurisdiction  of  courts  of  equity.^- — The  jurisdiction  of  coui-ts  of  equity  over 
proceedings  to  sell  realty,  for  an  accounting,  to  recover  legacies  and  the  like,  has 
already  been  treated.^^  Equity  does  not  acquire  jurisdiction  over  a  suit  for  con- 
version of  property  from  the  mere  fact  that  one  of  several  defendants  is  an  execu- 
tor.^* A  general  creditor  of  a  decedent  cannot  sustain  a  bill  in  equity  on  a  purely 
legal  demand  unless  he  shows  that  he  has  exhausted  his  legal  remedy,  or  that  such 
]'emedy,  for  some  good  cause,  would  be  inadequate  or  unavailing,^^  A  bill  filed  by  a 
general  creditor  against  the  administrator  and  heirs,  which  does  not  seek  to  charo-e 
the  decedent's  realty  and  to  subject  the  same  to  the  payment  of  his  debts,  is  bad  on 
demurrer  if  it  fails  to  show  that  there  are  assets  in  the  hands  of  the  administrator 
to  be  administered.^"  Equity  generally  has  jurisdiction  to  review  the  proceedings  of 
the  probate  court  and  to  set  aside  its  judgments  where  fraud  has  been  practiced 
on  the  court  or  the  other  party.^^     In  some  states,  any  person  interested  in  the 


is  not  a  general  asset  of  the  estate,  it  is  a 
sufficient  asset  for  the  purpose  of  appoint- 
ing an  administrator.  In  re  Lowham's  Es- 
tate   [Utah]    85   P.    445. 

47.  Where  decedent  was  injured  on  de- 
fendant's railroad  in  Indian  Territory  and 
subsequently  died  in  Oklahoma  where  he  re- 
sided, and  left  no  kin  and  no  property  in 
Texas,  held  that  the  right  of  action  for  death 
by  wrongful  act  given  his  personal  repre- 
sentatives for  the  benefit  of  his  widow  and 
next  of  kin  by  Mansf.  Dig.  §§  5225,  5226,  in 
force  in  Indian  Territory,  was  not  assets  in 
Texas  in  which  state  defendant  was  domi- 
ciled, and  county  court  of  tliat  state  had  no 
jurisdiction  to  appoint  administrator  for 
sole  purpose  of  enforcing  it.  Cooper  v.  Gulf, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
9,  93  S.  W.  201. 

48.  Mansf.  Dig.  §  5223,  In  force  in  Indian 
Territory,  providing  that  for  wrongs  done  to 
the  person  or  property  of  another  an  action 
may  be  maintained  against  the  wrongdoers 
by  the  injured  party  or  by  his  executor  or 
administrator  after  his  death,  is  a  local  law, 
having  no  extraterritorial  effect,  and  cannot 
be  enforced  in  courts  of  Texas.  Cooper  v. 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  9,  93  S.  W.  201.  Hence  right  of  action 
given  thereby  for  damages  for  personal  in- 
juries, which  survives  to  the  injured  party's 
personal  representatives  after  his  death, 
does  not  confer  jurisdiction  on  Texas  courts 
to  appoint  an  administrator  for  sole  purpose 
of  collecting  such  a  claim  against,  a  Texas 
corporation  resulting  from  injuries  received 
by  a  resident  of  Oklahoma  in  Indian  Terri- 
tory, no  such  right  of  action  existing  under 
the  laws  of  Texas.     Id. 

40.  On  application  for  sale  of  realty  of 
infants,  held  that  court  was  without  jurisdic- 


tion to  adjudicate  on  claim  of  their  mother 
for  money  expended  for  their  support  based 
on  her  dealings  as  administratrix  with  the 
estate  of  her  husband,  she  having  been  ap- 
pointed as  such  administratrix  by  the  courts 
of  a  foreign  state,  and  a  settlement  of  her 
accounts  being  necessary  to  an  adjustment 
of  her  claim.  In  re  Wyckoff,  50  Misc  190 
100  N.  Y.   S.  417.  •      *'", 

50.  Proceedings  for  distribution.  Ford  v 
Ford,    117   111.   App.    502. 

51.  Orphans'  court  has  no  power  to  im- 
pose a  proctor's  fee,  allowed  in  a  suit  to 
vacate  probate  of  the  will,  on  funds  remain- 
ing in  hands  of  executor  as  testamentary 
trustee.  In  re  Meyers'  Estate  [N.  J.  Eo  1 
64  A.   137. 

52.  See  5  C.  L.  1189.  Sec,  also.  Equity, 
7   C.    L.    1323;    Jurisdiction,    6    C.   L.    267. 

53.  See  ante,  this  section. 

54.  Does  not  give  court  jurisdiction  of  a 
suit  for  the  wrongful  cutting,  carrying  away, 
and  conversion  of  timber  from  the  public 
domain,  where  complainant's  bill  shows  that 
the  estate  is  solvent  and  no  discovery  of  as- 
sets is  sought.  United  States  v.  Bitter  Root 
Development  Co.,  200  U.  S.  451,  50  Law.  Ed. 
,  afg.    [C.  C.  A.]    133   F.   274. 

55.  Bill  by  administrator  with  the  -will 
annexed  against  heirs  and  administrator  of 
one  to  whom  distribution  was  made  before 
the  discovery  of  a  will  and  who 
titled  to  nothing  under  the  will, 
murrable.  Crawford's  Adm'r  v. 
Adm'r,   58  W.  Va.  600,  52  S.  E.  710. 

56.  Bill  by  administrator  with  will  an- 
nexed against  heirs  and  administrator  of  one 
to  whom  distribution  was  made  before  a 
discovery  of  the  will  and  who  was  not  en- 
titled  to   anything   under  the  will,    held   de- 
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Turner's 


7    Curr.    Law. — 88. 


13'Ji 


ESTATES  OF  DECEDENTS  §  2. 


7  Cur.  Law. 


estate  ma}-  have  tbe  administration  transferred  to  a  court  of  equity  without  assign- 
ing any  cause  for  equitable  interposition,  providing  the  probate  court  has  not  yet 
taken  jurisdiction  for'  the  special  purpose  of  final  settlement.^*  If  the  probate 
court  has  taken  such  jurisdiction,  liowever,  no  removal  can  be  had  imless  some  ex- 
clusi\e  oround  of  equity  cognizance  is  shown,  or  some  fact  averred  because  of  which 
tlie  powers  of  the  probate  court  are  inadequate.^^  The  bill  need  not  aver  that  de- 
cedent died  or  that  the  estate  has  assets  in  the  county  in  which  administration  is 
pending.^^  Where  courts  of  equity  and  the  probate  court  have  concurrent  jurisdic- 
tion, the  court  first  obtaining  jurisdiction  Avill  retain  it  to  the  exclusion  of  the 
other,  in  the  absence  of  special  circumstances  rendering  the  jurisdiction  at  law  in- 
adequate^®^    As  in  other  cases,  the  court  having  rightfully  assumed  jurisdiction,  will 


murrable.       Crawford's     Adm'r     v.     Turner's 
Adm'r,    58    W.    Va.    600,    52    S.    E.    716. 

57.     Will   relieve  the  h-sirs  against  a  judg- 
ment  obtained   against  the   administrator  b>' 
collusion  with   iiim  or  from  a  failure  on  his 
part    to    use   proper   diligence    to    defend    the 
suit,  unless  it  was  for  a  valid  and  subsisting 
claim.     Refusal   of  relief  held   error.     Patte- 
son  V.  Carter   [Ala.]   41  So.   133.     Where  pro- 
bate   court    found    that    claim    of    estate    on 
certain  notes,    given   for   money  advanced   to 
the  maker  to  purchase  certain  land,  could  not 
be  realized  in  money  or  property  and  order- 
ed     the      same      to      be      sold,      held      that 
the       court      having      had      jurisdiction      to 
make       the       order       and       there     being     no 
evidence  of  fraud  in  procuring  it  or  in  mak- 
ing the   sale,   the    chancery   court   would   not 
set    aside    such    sale.       Dorsey    v.     Connerly 
[Ark.]  92  S.  W.  771.     Equity  will  not  lend  its 
aid  in  an  original  proceeding  in  the  district 
court   involving  the   settlement   of  an    estate 
unless  it  is   shown  that  fraud  has   been  per- 
petrated  in   the   probate   court.      Is   not  suffi- 
cient that  party  has  permitted  statutory  time 
to  run  against  an  appeal.     Abrams  v.  White 
[Idaho]    83    P.    602.      The    particular    act    and 
thing    constituting    the    fraud    must    be    defi- 
nitely   and    positively    alleged,    and    that    the 
party   is   without   remedy   elsewhere   than    in 
a    court    of    equity.     Complaint    held    demur- 
rable.    Id.     The  district  court  has  jurisdiction 
of   a   suit,    brought    after   the   administration 
has  been   closed   and   the   executor   fully  dis- 
charged, by  a  devisee  to  set  aside  a  sale  of 
land    by    the    executor   to    his   surety    on    the 
ground"  of  fraud.     Suit  by  one  who  was  minor 
when  sale  was  made  ^nd  was  unrepresented 
in   the   proceedings,   and   in   which   relief   de- 
manded   was    setting    aside    sale,    canceling 
deed,  placing  plaintiff  in   possession,  decree- 
ing   partition,    and    awarding    damages     for 
rents    and    profits.      Fincke    v.    Bundrick.    72 
Kan.   182,   83  P.  403.     Equity  has  jurisdiction 
to  set  aside  a  judgment  of  the  probate  court 
for  fraud   practiced   for   the   purpose   of  mis- 
leading the  court  into  assuming  jurisdiction, 
or  proceeding  with  the  trial  of  a  cause  over 
which    jurisdiction    has    been    obtained,    and 
which    has    misled    both    the    court    and    the 
opposing  party  into  acting  as  neither  would 
otherwise  have  done,  provided  such  opposing 
party  has  been  free  from  actual  negligence, 
has  acted  with  due   diligence   in   discovering 
the    fraud,    and    is    without    legal   remedy    in 
the   proceeding   in   which   the   judgment    was 
obtained.       Fitzpatrirk    v.    Stevens,    114    Mo. 
App.  497.   89    S.   W.   897.      Judgment  allowing 


claim  may  be  set  aside  in  suit  by  adminis- 
trator where  note  on  which  it  was  based 
liad  been  paid  by  decedent  in  his  lifetime, 
but  administrator  had  no  knowledge  of  that 
fact  or  of  any  facts  putting  him  on  inquiry, 
and  claimant  made  a  false  affidavit  that 
claim  was  due,  an  affidavit  being  necessary 
to  give  probate  court  jurisdiction  to  pass  on 
the  claim.  Id.  Remedy  provided  by  Rev. 
St.  1899,  §  214,  requiring  probate  court  to 
vacate  allowance  of  claims  in  certain  cases 
on  application  of  tlie  administrator  within 
four  months  after  such  allowance  is  made, 
is  not  exclusive  in  case  of  fraud  but  is  con- 
current with  that  afforded  by  suit  in  equity 
to  set  aside  judgment  of  allowance.  Id. 
Limitation  imposed  upon  representative's 
right  to  sue  in  equity  to  set  aside  judgment 
for  fraud  is  that  fixed  by  Rev.  St.  1899,  § 
214.  Id.  Equity  will  not  entertain  bill  to 
set  aside  decree  of  distribution  and  declare 
will  under  which  it  was  made  void,  unless 
under  extraordinary  circumstances  where 
fraud  or  a  breach  of  trust  extrinsic  to  the 
proceedings  is  shown.  Goodricli  v.  Ferris, 
145  F.  844.  Sucli  a  case  held  not  to  have 
been  shown  by  allegation  that  complainant, 
wlio  was  not  an  lieir,  but  claimed  an  interest 
in  estate  through  liis  deceased  wife,  was 
told  by  executor  after  her  death  that  she 
had  no  interest  in  the  estate,  wliich  was  true 
under  will  previously  probated"  without  ob- 
jection, wliicli  gave  lier  a  life  estate  only. 
Id. 

58.  Bill  held  sufficient.  Cloquitt  v.  Gill 
[Ala.]  41  So.  784.  Fact  that  will  devised  and 
bequeathed  property  to  defendant,  wlio  was 
also  administrator,  for  life,  held  no  obstacle 
to  assumption  of  administration  by  court  of 
equity,  particularly  where  the  bill  is  filed  by 
the  remainderman  and  it  is  averred  that  de- 
fendant has  invested  a  part  of  tlie  property 
bequeathed  In  otiier  property  to  whicli  he 
lias  taken  title  in  his  own  name  absolutely, 
and  in  disregard  of  complainant's  reversion- 
ary rights.  Bresler  v.  Bloom  [Ala.]  41  So. 
1010. 

59.  Cloquitt   v.   Gill    [Ala.]    41   So.    784. 

60.  Those  facts  are  referable  only  to  issu- 
ance of  letters  of  administration  by  the  pro- 
bate court,  to  which  alone  Code  1896,  §  55, 
applies.   ,  Cloquitt    v.    Gill    [Ala.]    41    So.    784. 

61.  To  partition  realty.  Bozone  v.  Daniel 
[Ala.]  39  So.  774.  Court  of  chancery  will  not 
Interfere  with  the  jurisdiction  of  the  or- 
plians'  court  to  compel  accounting  except  for 
some  special  cause.  Held  tliat  administrator 
with  will  annexed  would   not   be   decreed   to 
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retain  it  for  the  purpose  of  granting  all  necessary  relief  which  is  within  the  scope 
of  tlie  petition.*'- 

Jurisdiction  of  Federal  courts.^^ — In  cases  where  the  requisite  diversity  of 
citizenship  exists  and  the  jurisdictional  amount  is  involved,  the  Federal  courts 
have  jurisdiction  to  adjudicate  and  allow  claims  against  the  estates  of  decedents.'^* 
So,  too,  a  Federal  circuit  court  has  jurisdiction  of  a  suit  by  citizens  of  another  state 
to  determine  and  award  their  shares  in  an  estate  where  no  part  of  the  property  has 
passed  into  the  hands  of  an  administrator,  or  otherwise  into  the  possession  of  a 
*tate  court,  but  is  in  part  held  by  a  receiver  of  the  state  court  and  in  part  by  a  sur- 
viving partner  as  trustee  of  decedent's  interest.*'^  In  such  case  the  court  may  order 
the  payment  of  the  money  in  its  custody  directly  to  the  persons  found  entitled 
thereto  without  the  intervention  of  an  administrator.®® 

§  3.  The  persons  wlio  administer  and  their  letters.  A.  Selection  and  nom- 
ination.^'^— The  executor  named  in  the  will  has  a  right  to  the  appointment  nnless 
he  is  within  the  class  of  persons  declared  by  the  statute  to  be  incompetent,'^®  or 
unless  he  renounces  his  right,  either  expressly®^  or  by  failure  to  apply  for  letters 
within  the  time  prescribed  by  law.'"  In  case  a  corporation  named  as  executor 
merges  with  another  and  goes  out  of  existence  before  the  death  of  the  testator,  its 
right  to  administer  does  not  pass  to  its  successor.^^     Conviction  of  an  infamous 


settle  his  account  in  court  of  chancery  where 
no  good  cause  was  shown  for  requiring  ac- 
counting in  that  court,  and  it  distinctly  ap- 
peared that  it  w-ould  be  inequitable  to  do  so. 
Ker  V.  Banta  [X.  J.  Eq.]  63  A.  550.  Court  of 
chancery  will  not  exercise  jurisdiction  over 
suits  by  legatees  to  recover  legacies  where 
administration  is  pending,  unless  special 
cause  and  good  reason  be  shown  therefor. 
It  is  not  the  right  of  the  party  to  change 
the  form  of  settlement  at  his  pleasure,  but 
chancellor  must  exercise  his  discretion  in 
the  matter  and  judge  as  to  the  propriety  of 
interposing.  Wyckoff  v.  O'Neil  [N.  J.  Eq.] 
■63  A.  9S2.  Complainants  held  not  to  have 
shown  any  need  to  resort  to  equity  to  se- 
cure  their  rights.     Id. 

62.  TS'liere  court  has  acquired  jurisdiction 
cf  a  suit  for  partition  between  heirs,  it 
will  adjust  the  question  of  advancements  be- 
tween tliem,  the  right  being  of  equitable 
cognizance.  Bozone  v.  Daniel  [Ala.]  39  So. 
774.  Decree  confirming  sale  by  commission- 
er to  administrator  and  directing  latter  to 
charge  himself  with  the  proceeds,  pay  debts, 
and  account  for  and  distribute  the  excess, 
held  not  final  so  as  to  deprive  court  of  juris, 
•diction,  but  court  retained  the  cause  for 
further  decrees,  particularly  in  view  of  recital 
to  that  effect  in  subsequent  decree  which  could 
•not  be  collaterally  attacked.  Id.  Where 
superior  court  takes  jurisdiction  of  proceed- 
ing for  sale  of  realty  to  create  a  fund  to 
pay  debts  and  tliereby  preserve  tlie  personal- 
ty in  accordance  with  an  agreement  by  the 
interested  parties.  State  v.  Settle  [N.  C.]  54 
S.  E.  445.  Petition  held  sufficient  to  author- 
ize court  to  retain  jurisdiction  for  purpose 
■of  making  a  full  settlement  and  distribu- 
tion of  the  estate.     Id. 

63.  See  5  C.  L.   1188. 

64.  Federal  courts  of  "Wisconsin  may  ad- 
judicate against  executors  appointed  in  that 
state  the  amount  of  a  claim  against  the 
•estate,  the  fund  being  in  charge  of  the  Wis- 
consin   state    court,    but    will    not    order    the 


officers  of  the  Wisconsin  state  court  to  turn 
over  a  fund  under  the  control  of  that  court 
to  tlie  officer  of  another  state  court  for  ad- 
ministration in  the  latter  state.  Graham  v. 
Lybrand    [C.   C.   A.]    142   F.    109. 

65,  68.     Fourier  v.  McKinzie,   14  7   F.   287 

67.  See   5   C.  L.    1191. 

68.  Must  ordinarily  be  appointed  unless 
he  is  ineligible,  or  a  statutory  discretion  in 
the  matter  is  given  to  the  court  either  ex- 
pressly or  by  implication.  Breen  v.  Kehoe 
[Mich.]  12  Det.  Leg.  N.  620,  105  N.  W  2S 
Under  Comp.  Laws  1897,  §  9310,  must  be 
appointed  if  he  is  legally  competent  and  will 
accept,  and  gives  required  bond.     Id. 

69.  Holding  of  orphans'  court  that  son 
had  not  neglected  or  declined  to  qualify  as 
executor,  held  correct.  In  re  Berry's  Estate 
[N.  J.  Eq.]  64  A.  136.  Application  for  pro- 
bate and  letters  signed  and  verified  by  his 
proctor  and  adopted  by  him,  held  to  disclose 
his  purpose  to  act.  it  being  Immaterial  that 
he  did  not  personally  sign  and  verify  it.  Id. 
Trust  company  appointed  coexecutor  with 
decedent's  son  sliould  not  renounce  merely 
because  requested  to  do  so  by  the  latter  and 
the  legatees.  In  re  McManus'  Estate  212 
Pa.   267,    61   A.    892. 

70.  Under  P.  L.  1898,  p.  724,  §  27,  if  he  neg- 
lects to  prove  will  for  40  days  after  testator's 
death,  administration  with  the  will  annexed 
will  be  granted  to  the  next  of  kin,  or,  if 
they  will  not  accept  it,  to  such  other'  person 
as  will.  In  re  Acker's  Will  [X.  J.  Eq.]  62 
A.  556.  The  latter  must  act  promptly  and 
waive  their  right  to  administration  under 
such  circumstances  by  neglecting  to  assert 
it  until  after  the  executor  has  applied  for 
letters.     Id. 

71.  Right  becomes  vested  only  on  the 
death  of  the  testator.  Where  a  strictly  bank- 
ing corporation  organized  under  general  law 
was  named  as  executor,  held  that  trust  com- 
pany with  which  it  merged  before  testator's 
death,  and  which  was  organized  under  a 
special    law    and    had    much    wider    powers. 
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crime  ordinarily  disqualifies  one  from  acting/^  but,  in  the  absence  of  a  statute  to  the 
contrary,  indebtedjiess  to  testator"  or  hostility  to  the  beneficiaries  under  the  will'* 
does  not.  It  is  doubtful  whether  even  the  fact  that  the  nominee  has  been  guilty 
of  fraud  in  transactions  with  the  testator  will  justify  a  refusal  to  appoint  him.^^ 
In  some  states  nonrosidence  is  not  a  disqualification,''^  in  others  it  disqualifies  one 
absolutely,"  and  in  still  others  the  appointment  of  a  nonresident  is  discretionary.^* 
Letters  of  administration  on  the  estate  of  one  dying  intestate  must  be  granted 
to  the  person  given  preference  by  statute,  unless  he  is  within  the  statutory  disquali- 
fications.^^ The  right  is  generally  given  first  to  the  surviving  husband  or  wife,^" 
then  to  the  next  of  kin,®^  and  then  to  creditors.*-  If  none  of  these  apply  within  the 
time  prescribed,  the  court  may  appoint  any  suitable  person.*^     In  some  states  the 


had  no  right  to  petition  for  probate  of  dece- 
dent's win.  In  re  Stikeman's  Will,  4  8  Misc. 
156,    96    N.    Y.    S.    460. 

72.  A  "crime  rendering  one  infamous  ac- 
cording to  law"  within  the  meaning  of  Code 
Pub.  Gen.  Laws,  art.  93,  §  51,  is  one  involv- 
ing moral  turpitude,  or  rendering  the  offend- 
er incompetent  as  a  witness  in  court.  Gari- 
tee  V.  Bond,  102  Md.  379,  62  A.  631.  One 
convicted  of  making  an  overcharge  for  pros- 
ecuting a  pension  claim  in  violation  of  Act 
Cong.  June  27,  189P,  c.  634,  §  4,  26  St.  183,  is 
not  guilty  of  such  a  crime,  though  subject  to 
imprisonment  in  the  penitentiary  in  the  dis- 
cretion of  the  court.  Id.  Even  if  Federal 
courts  would  regard  it  as  such,  that  fact  is 
immaterial  in  state  courts.  Id.  Code  Civ. 
Proc.  §  2612,  providing  that  no  person  is 
competent  to  serve  as  executor  who  at  the 
time  the  will  is  proved  has  been  convicted 
of  an  infamous  crime,  does  not  render  one 
so  convicted  incompetent  where  he  has  been 
pardoned  before  will  is  proved.  In  re  Ray- 
nor,   48  Misc.   325,   96  N.  Y.   S.   895. 

73.  Breen  v.  Kehoe  [Mich.]  12  Det.  Leg.  N. 
620,   105   N.   W.    28. 

74.  Litigation  between  executor  and  leg- 
atees prior  to  probate  of  will,  resulting  in 
setting  aside  of  deed  made  by  testator  to  the 
executor  and  giving  it  effect  as  a  mortgage 
only,  and  the  consequent  antagonism  between 
them,  held  not  to  disqualify  him.  In  re 
Acker's  Will  [N.  J.  Eq.]  62  A.  556.  Copy  of 
Aral  decree  in  that  litigation  held  of  no 
evidentiary  force  on  issue  of  antagonism,  in 
absence  of  record  of  cause  to  which  it  re- 
lated.    Id. 

75.  Evidence  held  insufficient  to  show  that 
son  named  in  will  as  executor  had  been 
guilty  of  fraud  in  transactions  with  testatrix, 
even  if  such  fact,  if  proven,  would  justify 
court  in  refusing  him  letters  on  ground  that 
he  was  an  unfit  person  to  act.  In  re  Berry's 
Estate    [N.  J.  Eq.]    64  A.   136. 

76.  In  re  Acker's  Will  [N.  J.  Eq.]  62  A. 
556. 

77.  Act  1872,  c.  3,  §  18  (4  Starr  &  C.  Ann. 
St.  Supp.  1902,  p.  32),  as  amended  by  Acts 
1897,  p.  1,  providing  that  no  nonresident  shall 
be  appointed  or  act  as  executor,  is  not  in 
conflict  with  U.  S.  Const,  art.  4,  §  2,  provid- 
ing that  tlie  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states,  the  right  to 
be  appointed  or  act  as  executor  not  being  a 
privilege  or  immunity  within  the  meaning  of 
that  section  (In  re  Mulford,  217  111.  242,  75 
N.  B.  345),  nor  is  it  in  conflict  with  111.  Const. 


art.  2,  §  2,  providing  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due   process   of  law   (Id.). 

78.  Comp.  Laws  1897,  §  9317.  Breen  v. 
Kehoe  [Mich.]  12  Det.  Leg.  N.  620,  105  N.  W. 
28. 

79.  In  re  Greene's  Estate,  48  Misc.  31,  96 
N.  Y.   S.   98. 

80.  See  5  C.  L.  1192,  n.  89. 

81.  Under  Civ.  Code  1895,  §  3367,  subd.  2, 
w^here  tliere  is  no  surviving  husband  or  wife, 
the  next  of  kin  of  the  intestate  at  the  time 
of  his  death,  according  to  the  laws  requiring 
relationship  and  distribution,  is  entitled  to 
letters.  Raburn  v.  Bradshaw,  124  Ga.  553,  52 
S.  E.  922.  In  such  case  the  law  of  relation- 
ship should  not  be  relied  on  to  the  exclu- 
sion of  that  of  distribution.  Id.  Other  things 
being  equal,  letters  will  be  granted  to  person 
who  is  entitled  as  distributee,  in  whole  or 
in  part,  of  the  residue  of  tlie  estate  after  the 
claims  of  creditors  have  been  satisfied.  In 
re  Randall's  Estate  [R.  I.]  63  A.  806.  A 
stranger  should  not  be  preferred  to  the  next 
of  kin  except  for  good  reasons.  Id.  Next 
of  kin  who  applies  within  30  days  after  dece- 
dent's deatli  should  be  appointed  if  a  suitable 
person  in  preference  to  a  stranger  nominated 
by  some  of  the  heirs,  though'  latter  is  also 
a  suitable  person.  Peck  v.  Greene,  27  R.  I. 
487,  63  A.  489.  Evidence  held  to  sustain  find- 
ing that  certain  claimants  were  not  sons  and 
grandsons,  and  that  certain  other  claimants 
were  not  brothers  and  sisters  of  deceased. 
In  re  McClellan's  Estate  [S.  D.]  107  N.  W.  681. 

82.  Plaintiff  in  suit  for  damages  pending 
at  decedent's  death  held  a  creditor  within 
meaning  of  statute  authorizing  creditors  to 
petition  for  letters  when  next  of  kin  do  not 
do  so,  the  question  wliether  liis  action  was 
one  in  tort  which  abated  at  defendant's  death 
not  being  open  for  consideration  on  the  ap- 
plication for  letters.  Ex  parte  Conrad  [S.  Ci 
54  S.  E.  799.  It  is  only  when  none  of  the  rela- 
tives or  next  of  kin  will  accept  the  appoint- 
ment, or  when  no  one  of  them  applies  within 
three  months  after  decedent's  death,  that 
court  is  empowered  to  appoint  a  creditor 
either  on  his  own  petition  or  that  of  anotlier 
creditor.  Rev.  St.  1898,  §§  3812-3815,  con- 
strued. In  re  Owens'  Estate  [Utah]  85  P. 
277.  Officer  of  a  real  estate  company  which 
was  a  creditor  of  the  estate  held  not  to  be 
for  that  reason  a  creditor  within  meaning  of 
the  statute.     Id. 

83.  County  court  of  a  county  in  which  a 
nonresident  intestate  is  killed  through  neg- 
ligence and  who  at  the  time  has  no  next  of 


7  Cur.  Law. 


ESTATES  OF  DECEDENTS  8  3A. 


1397 


trustee  of  an  insane  person  is  entitled  to  administer  on  an  estate  where  sucli  insane 
person  would  have  been  entitled  to  do  so  if  competent.^*  Treaties  with  foreign 
countries  sometimes  provide  that  their  consuls  shall  be  entitled  to  administer  on 
the  estates  of  their  subjects  who  die  intestate  in  this  country.^^  In  the  appoint- 
ment of  a  dative  testamentary  executor  of  a  nonresident  in  Louisiana,  the  widow 
who  has  been  appointed  administratrix  with  the  will  annexed  by  the  court  of  the 
domicile  will  be  preferred  to  a  citizen  whose  status  as  a  creditor  has  not  yet  be- 
come fixed. ^°  As  between  persons  equally  entitled  the  appointment  is  generally 
discretionary  with  the  court.^^  In  some  states  males  are  preferred  to  females  in 
such  case/^  and  in  others  the  person  selected  by  a  majority  of  the  distributees  must 
be  appointed.''^  In  some  states  letters  may  be  granted  to  one  or  more  competent 
persons  not  otherwise  entitled  thereto  when  the  person  entitled  consents  to  be  joined 


kin.  distributee,  or  creditor  residing  in  the 
state,  may  appoint  an  administrator  at  the 
first  term  of  court  succeeding  tlie  death,  St. 
190.".  §  3897,  providing  that  if  none  of  the 
persons  named  in  §  3896  apply  at  the  second 
county  court  from  tlie  deatli  of  tli^  intestate 
the  court  may  grant  administration  to  a 
creditor  or  to  any  other  person  in  his  discre- 
tion, liaving  no  application  where  those  given 
the  preference  are  disqualified  by  nonresi- 
dence.  Young's  Adm'r  v.  Louisville  &  N.  R. 
Co.  [Ky.]  89  S.  W.  475.  After  second  county 
court  administrator  so  appointed  may  only 
be  removcQl  for  cause.     Id. 

84.  Where  such  insane  person  was  en- 
titled to  the  residue.  Boyd  v.  Cloud  [Del.] 
€2    A.    294. 

85.  Under  the  "most  favored  nation 
clause"  (art.  8)  of  the  treaty  of  Dec.  6-18, 
1832.  between  Russia  and  the  United  States 
(8  Stat.  448),  when  construed  in  connection 
witli  the  treaties  between  the  United  States 
and  the  Argentine  Republic  of  July  10,  1853 
(10  Stat.  1000),  and  between  the  United  States 
and  Costa  Rica,  of  July  10,  1S51  (10  Stat. 
921),  held  that  the  Russian  vice-consul  was 
entitled  to  be  appointed  administrator  of  a 
Russian  subject  dying  intestate  and  leaving 
personalty  to  the  exclusion  of  the  public  ad- 
ministrator. In  re  Wyman,  191  Mass.  276, 
77  N.  E.  379.  Treaties  prevail  over  incon- 
sistent provisions  of  state  constitutions  and 
statutes.  Id.  Treaties  held  not  to  be  beyond 
the  jurisdiction  of  the  treaty  making  power. 
Id. 

80.  Succession  of  Henry,  116  La.  202,  40 
So.  253. 

87.  Action  of  trial  court  in  selecting  one 
of  two  opposing  nephews  of  deceased  as  ad- 
ministrator will  not  be  reversed  where  evi- 
dence establishes  the  fitness  of  the  party 
chosen,  and  that  ho  was  the  relative  to  whom 
deceased  was  most  closely  attached  and  with 
whom  he  had  lived  for  many  years.  Succes- 
sion of  Theriot,  116  La.  25,  40  So.  519.  Where 
four  next  of  kin  who  were  equally  entitled  to 
appointment  under  Cobbey's  Ann.  St.  1903, 
§  5043,  Comp.  St.  1903,  c.  23,  §  178,  could  not 
agree  as  to  who  should  be  appointed,  court 
held  to  have  discretion  as  to  which  one  of 
the  persons  named  by  next  of  kin  lie  should 
appoint.  In  re  Scott's  Estate  [Neb.]  106  N. 
■^l^'■.  1003.  Rehearing  denied.  In  re  Scott's 
Estate  [Neb.]  107  N.  W.  1004.  Nearness  of 
relationship  and  consequent  preponderance 
of  interest  are  not  necessarily  controlling  in 
the  selection  of  an  administrator  from  among 


rival  claimants  belonging  to  the  same  stat- 
utory class  unless  other  things  are  equal.  In 
re  Davis'  Estate,  48  Misc.  489,  96  N.  Y.  S.  1106. 
Where  both  applicants  for  appointment  as 
administrator  with  will  annexed  belonged  to 
third  class  of  those  entitled  to  letters  under 
Code  Civ.  Proc.  §  2643,  held  that,  where  four 
grandnephews,  together  representing  one- 
fourth  of  the  estate,  requested  the  appoint- 
ment of  one  of  their  number,  he  would  be 
appointed  in  preference  to  a  niece  who  rep- 
resented an  equal  interest  and  requested 
that  letters  be  issued  to  her,  the  estate  being 
involved  in  litigation  and  the  niece  being  a 
married  woman  whose  private  interests 
might  conflict  with  her  duties  as  representa- 
tive. Id.  As  between  parties  of  equal  suit- 
ability and  statutory  rights,  a  court  may 
well  choose  the  one  possessing  the  confidence 
of  and  desired  by  the  major  portion  of  the 
beneficiaries  of  the  trust.  Sargent  v.  Corb- 
ley,  7  Ohio  C.  C.  (N.  S.)  226.  Where  the  ap- 
pointee answers  the  requirements  of  the 
statute  as  to  suitability  and  qualification,  the 
fact  that  another  court  on  the  same  showing 
might  have  made  a  different  selection  is  not 
proof  of  abuse  of  discretion,  neither  does  it 
furnish  any  ground  to  review  such  appoint- 
ment. Id.  A  rule  of  the  probate  court  not 
to  appoint  a  resident  of  another  county  is 
not  a  principle  of  law  but  is  of  the  court's 
own  making,  and  while  it  should  be  gener- 
ally and  impartially  applied,  it  need  not  be 
a  bar  to  an  act  which  a  sound  ex'ercise  of 
the  court's  discretion  dictates,  and  a  waiver 
of  or  departure  from  such  rule  is  not  an 
abuse    of   discretion.      Id. 

88.  Where  several  persons  are  Avithin 
same  degree  of  kindred.  Code  Civ.  Proc.  § 
2660.  In  re  Greene's  Estate,  48  Misc.  31,  96 
N.  Y.  S.  98.  See,  also.  In  re  Davis'  Estate,  48 
Misc.  489,   96   N.  Y.  S.   1106. 

SO.  Under  Civ.  Code  1895,  §  3367.  subd.  3, 
if  there  are  several  of  the  next  of  kin  equal- 
ly near  in  degree,  the  person  selected  in 
Vv^riting  by  a  majority  of  those  interested  as 
distributees  of  the  estate  and  who  are  capa- 
ble of  expressing  a  choice.  Raburn  v.  Brad- 
shaw,  124  Ga.  552,  52  S.  E.  922.  Brother  of 
half  blood  on  paternal  side  selected  in  writ- 
ing by  father  of  himself  and  of  the  intestate 
and  by  four  sisters  of  the  half  blood  on  the 
paternal  side  of  the  intestate,  held  properly 
appointed  in  preference  to  sister  of  whole 
blood  on  paternal  side  who  was  selected  in 
writing  by  another  sister  of  the  whole  blood. 
Id. 
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with  them.^^  ISTonresidence,^^  iniprovidence/-  or  the  conviction  of  an  infamous 
crime,^^  are  among  the  common  gi'ounds  of  disqualification.  In  tlie  absence  of 
statutory  authority  a  corporation  cannot  act  as  administrator.''*  The  preferential 
right  to  appointment  may  be  waived  either  expressly^^  or  by  failure  to  apply  for 
letters  within  the  time  prescribed.®®  In  some  states  the  person  having  the  prefer- 
ential right  may  designate  any  competent  person  to  serve  in  his  stead.'''  In  others 
no  such  right  exists  unless  the  person  having  the  preference  is  himself  qualified  to 
serve. ®^ 

Public  administrators.^^ — Statutes  in  some  states  provide  for  a  public  adminis- 
trator^ whose  duty  it  is  to  apply  for  letters  when  tliose  entitled  to  them  neglect  to 
do  so  within  a  specified  time.^ 

Special  administrators. — Statutes  in  some  states  provide  that  in  the  appoint- 
ment of  a  special  administrator  preference  shall  be  given  to  the  person  entitled  to 
letters  testamentary  or  of  administration.^ 

(§3)     B.  Procedure  to  obtain  administration  and  grant  of  letters.*— Thf"  od- 


90.  Code  Civ.  Proc.  §  2660  held  to  author- 
ize administration  to  be  granted  to  one  or 
more  competent  persons  not  entitled  to  let- 
ters when  the  person  entitled  consents  to 
be  joined  with  them,  so  that  a  joint  admin- 
istration by  the  person  entitled  and  the  per- 
son whom  he  consents  to  be  joined  is  not 
necessary,  but  if  botli  join  in  the  petition, 
letters  may  be  issued  to  latter  alone  where 
former  fails  to  qualify.  In  re  Ireland's  Es- 
tate, 47  Misc.   545,   95  N.  Y.   S.   1079. 

01.  Nonresident  otherwise  entitled  cannot 
be  appointed  nor  dictate  to  the  court  who 
shall  be  appointed.  Young's  Adm'r  v.  Louis- 
ville &  N.  R.  Co.  [Ky.]  89  S.  W.  475.  Sayles' 
Ann.  Civ.  St.  1897,  art.  2026,  providing  that 
administrator  may  be  removed  if  he  absents 
himself  from  the  state  for  a  period  of  three 
montlis  at  one  time  without  permission  of 
the  court,  impliedly  proliibits  the  appoint- 
ment of  a  nonresident  who  otlierwise  has  a 
preferential  right.  Widow.  Stevens  v.  Cam- 
eron   [Tex.   Civ.  App.]    96   S.   W.  aOS6. 

92.  Son  held  not  incompetent  by  reason  of 
improvidence  within  meaning  of  Code  Civ. 
Proc.  §  2661.  In  re  Greene's  Estate,  48  Misc. 
31,   96   N.   Y.   S.   98. 

93.  Son  convicted  of  misdemeanor  in  Fed- 
eral court  and  fined  $50  lield  not  convicted  of 
an  infamous  crime  witliin  meaning  of  Code 
Civ.  Proc.  §  2661.  In  re  Greene's  Estate,  48 
Misc.   31,   96  N.  Y.   S.   98. 

94.  Not  in  Nebraska.  Continental  Trust 
Co.    v.   Peterson    [Neb.]    107    N.    W.    786. 

95.  The  right  of  the  surviving  liusband  to 
be  appointed  administrator  of  liis  deceased 
wife's  estate  is  a  personal  right  which  may 
be  waived  as  well  before  marriage  as  after 
her  death.  In  re  Evans'  Estate,  117  Mo.  App. 
629,  93  S.  W.  922.  Right  to  priority  given 
him  by  Rev.  St.  1899,  §  7,  held  waived  by 
antenuptial  contract  w^hereby  he  agreed  not 
to  "control"  or  claim  any  of  wife's  property 
during  her  lifetime  or  after  lier  deatli.  In 
re  Evans'  Estate,  117  Mo.  App.  629,  93  S.  W. 
922.  Wliere  one  wliose  sole  riglit  to  admin- 
ister arose  from  fact  tliat  he  was  creditor, 
agreed  to  wait  for  payment  of  his  claim  for 
a  few  weeks  wlien  heir  promised  to  pay  it, 
lield  that  he  thereby  waived  his  right  to  ad- 
minister,   at    least    until    expiration    of    time 


agreed    upon.      In    re    Farnham's    Estate,    41 
V\'ash.    570,    84    P.   602. 

96.  Next  of  kin  held  not  to  have  forfeited 
I'is  riglit  to  appointment  by  failure  to  make 
application  within  30  days  after  the  death 
of  the  intestate.  In  re  Randall's  Estate  [R. 
I.]    63   A.    806. 

97.  Where  sister  was  only  relative  or  next 
of  kin  wlio  ever  petitioned  court  for  appoint- 
ment, held  that  lier  nominee  should  liave 
been  appointed  in  preference  to  a  creditor 
who  applied  before  the  expiration  of  tliree 
months  after  decedent's  deatli,  tliougli  she 
was  herself  disqualified  from  serving  because 
of  nonresidence.  Rev.  St.  1898,  §§  3812-3815, 
construed.  In  re  Owens'  Estate  [Utah]  85 
P.    277. 

98.  Sayles'  Ann.  Civ.  St.  1897,  art.  1916, 
providing  that  surviving  husband  or  wife,  or 
if  there  is  no  such  survivor,  anj'  one  of  the 
heirs,  may  "renounce"  his  riglit  to  the  ad- 
ministration in  favor  of  some  otlier  qualified 
person  wlio  may  be  appointed,  authorizes 
sucli  renunciation  only  when  tlie  party  mak- 
ing it  is  liimself  qualified  to  serve,  and 
lience  party  designated  by  the  widow  and 
son,  wlio  are  disqualified  by  nonresidence,  is 
not  entitled  to  the  appointment.  Stevens  v. 
Cameron    [Tex.   Civ.   App.]    96  S.  W.   1086. 

99.  See    5    C.    L.    1194. 

1.  Under  Const,  art.  18,  §  6,  the  county 
treasurer  is  made  ex-officio  tlie  public  ad- 
ministrator. Appeal  of  Rice  [Idaho]  85  P. 
1109. 

2.  Revisal  1905,  §  20,  providing  that  the 
public  administrator  sliall  apply  for  letters 
when  tliose  entitled  to  them  under  §  3  have 
neglected  to  do  so  for  six  montlis,  does  not 
liave  tile  effect  of  making  a  delay  of  six 
montlis  by  tliose  otherwise  entitled  a  for- 
feiture of  their  riglits,  but  they  have  tlie 
right  to  letters  in  preference  to  the  public 
administrator  even  after  tliat  time  if  tliey 
apply  before  he  has  been  allowed  to  qualify. 
In  re  Bailey's  Will   [N.  C]    53  S.  E.  844. 

3.  Appointment  of  public  administrator 
over  objection  of  widow,  wlio  was  also  lega- 
tee, devisee,  and  named  in  tlie  will  as  execu- 
tri.v.  lield  improper  under  Code  Civ.  Proc. 
1895,  §  2502.  State  v.  District  Ct.  [Mont.J 
85   P.    1022. 
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mission  of  the  -will  to  probate  is  a  condition  precedent  to  the  issuing  of  letters  testa- 
mentary.^ Tlie  allowance  or  probate  of  a  will  and  the  granting  of  letters  testa- 
mentary are  two  distinct  things  involving  two  diiierent  judgments  of  decrees  and 
dependent  upon  different  conditions."  So  too,  a  refusal  to  admit  the  will  to  pro- 
bate and  the  appointment  of  an  administrator  are  separate  and  distinct  proceed- 
ings/ and  where  the  court  refuses  to  admit  the  will,  he  cannot  appoint  an  adminis- 
trator unless  the  proceedings  are  in  conformity  with  the  steps  prescribed  by  stat- 
ute in  cases  of  intestacy.^ 

Application  must  be  made  within  the  time  prescribed"  by  a  petition  substan- 
tially complying  with  the  statutory  requirements.^^  Notice  to  the  persons  interest- 
ed is  generally  required/^  except  where  letters  are  granted  to  the  public  adminis- 
trator pending  the  application  of  those  entitled /^  and  any  person  interested  may  ap- 
pear and  oppose  the  appointment.^^  In  California  an  order  appointing  a  special 
administrator  may  be  made  at  any  time  without  notice.^*     A  petition  for  ancillary 


4.  See    5   C.   L.    1194. 

5.  Rule  applies  equally  in  case  of  lost 
wills.  In  re  Gurdy  [Me.]  63  A.  322.  Appeal 
from  decree  refusing  to  grant  letters  will  t>e 
di.-^niissed  where  it  does  not  appear  that  will 
has    been    admitted    to    probate.      Id. 

C.  Though  record  evidence  of  both  decrees 
may  be,  and  often  is.  contained  in  same  pa- 
per. In  re  Gurdy  [Me.]  63  A.  322.  Appeal 
from  order  admitting  will  does  not  affect 
an  order  appointing  an  executor,  unless  an 
appeal  is  also  taken  from  the  latter.  Does 
not  preclude  him  from  suing  on  behalf  of 
the  estate.  Gen.  St.  1^94,  §§  4665,  4668,  4670. 
Fo.=-ter  V.  Gordon,  96  Minn.  142.  104  N.  W.  765. 

7.  In  re  Bouyssou's  Estate,  1  Cal.  App. 
657.  S2  P.  1066. 

8.  In  re  Bouyssou's  Estate  [Cal.  App.]  84 
P.   460. 

9.  Shannon's  Code  §  3955,  providing  that, 
except  in  certain  specified  cases,  no  letters  of 
administration  shall  be  granted  where  de- 
ceased died  more  than  20  years  before  ap- 
plication made  for  the  same,  and  that  letters 
granted  after  the  expiration  of  that  time 
shall  be  void,  applies  to  administrators  de 
bonis  non.  Gallatin  Turnpike  Co.  v.  Puryear 
[Tenn.]    92   S.  ^V.   763. 

10.  Petition  for  appointment  of  two  per- 
sons as  administratrices  and  verification 
thereto,  though  informal,  held  sufficient,  and 
defects  therein  did  not  deprive  surrogate  of 
jurisdiction  •where  jurisdictional  facts  exist- 
ed, and  decree  was  made  in  accordance  with 
rights  of  the  parties  so  that  no  injury  re- 
sulted. In  re  Ireland's  Estate,  47  Misc.  545, 
95  N.  Y.  S.  1079.  A  petition  for  limited  let- 
ters of  administration  authorizing  the  admin- 
istrator to  maintain  an  action  for  the  wrong- 
ful death  of  his  decedent  need  only  set  out 
that  tlie  death  was  wrongfully  caused,  it  be- 
ing unnecessary  to  allege  w^ho  were  the 
persons  who  caused  or  are  believed  to  have 
caused  it.  In  re  Halligan's  Estate,  50  Misc. 
481,  100  N.  Y.  S.  622.  Fact  that  the  petition 
gave  name  of  party  alleged  to  have  caused 
decedent's  death,  and  it  was  subsequently 
discovered  that  it  was  due  to  the  negligence 
of  two  or  more  joint  »tort  feasors,  held  not 
to  require  revocation  of  letters  and  issuance 
of  new  ones.  Id.  Petition  for  letters  of 
administration  hold  not  demurrable  for  fail- 
ure to  allege  that  deceased  left  any  property- 


to  be  administered,  since  that  fact  could  be 
proved  by  evidence  outside  the  petition.  Ex 
parte  Conrad   [S.  C]    54   S.  E.  799. 

11.  Notice  required  by  rule  2  of  orphans' 
court  must  be  given  persons  in  interest  on 
application  for  appointment  of  administrator 
under  P.  L.  1898,  §  27,  p.  724,  on  failure  of 
executor  named  to  file  will  within  40  days. 
In  re  Acker's  Will  [N.  J.  Eq.]  62  A.  556. 
V^^here  proponent  of  will  was  only  person 
who  had  appeared  in  proceedings  for  probate 
of  will,  held  that  he  was  the  only  person 
entitled  to  notice  of  application  for  appoint- 
ment of  temporary  administrators,  and, 
where  he  was  present  in  court  when  appli- 
cation was  made  and  consented  to  act  as  one 
of  such  administrators,  no  notice  whatever 
was  necessary.  Code  Civ.  Proc.  §  2670,  con- 
strued.. In  re  Ashmore's  Estate.  48  Misc. 
312,  96  N.  Y.  S.  772.  Order  appointing  ad- 
ministrator held  void  for  want  of  jurisdic- 
tion for  failure  to  publish  notice  in  manner 
prescribed  by  order  of  court  pursuant  to 
Rev.  St.  189S,  §  4026.  In  re  Bunting's  Estate 
[Utah]  84  P.  109.  Failure  to  mail  notice  to 
heirs,  as  required  by  Rev.  St.  1898,  §  3818, 
of  the  time  and  place  of  the  hearing  of  the 
petition,  held  to  have  deprived  court  of 
jurisdiction  so  that  appointment  was  void. 
Id.  Fact  that  petition  recited  that  ages  and 
residence  of  heirs  were  unknown  to  petition- 
er held  not  to  dispense  with  necessity  for  giv- 
ing such  notice  where  it  was  further  recited 
that  deceased  was  a  resident  of  a  certain 
place  at  the  time  of  his  death,  that  a  certain 
person  was  guardian  of  the  minor  heirs,  and 
the  names  of  the  heirs,  in  view  of  the  pre- 
sumption that  residence  of  infant  heirs,  who 
were  children  of  decedent,  was  same  as  that 
of  their  parent.     Id. 

12.  Under  Rev.  St.  1898,  §  3S19,  he  may  be 
appointed  without  notice  in  such  case.  Jor- 
dan v.  Chicago,  etc.,  R.  Co.,  125  Wis.  581,  104 
X.   W.    803. 

13.  Code  Civ.  Proc.  §  1374.  In  re  Davis" 
Estate  [Cal.]  87  P.  17.  Where  superior 
court  had  no  jurisdiction  to  appoint  public 
administrator  as  administrator  of  the  estate 
of  a  nonresident  because  proceedings  had 
been  previously  begun  for  the  administra- 
tion of  the  estate  in  another  county,  held 
that  the  administrator  so  illegally  appoint- 
ed was  not   entitled   to   oppose  the   appoint- 
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letters  testamentary  must  generally  be  accompanied  by  a  copy  of  the  will  and  of 
the  foreign  letters,"^  if  any  have  been  issiied.^^  In  some  states  such  letters  cannot 
be  issued  exce'pt  upon  the  application  or  with  the  consent  of  the  foreign  executor.^" 
Mandamus  Anil  not  issue  to  compel  the  issuance  of  letters  to  an  executor  named 
in  a  will  admitted  to  probate  until  it  clearly  appears  that  the  officer  whose  duty 
it  is  to  issue  them  has  refused  to  do  so." 

(§3)  C.  Security  or  bond,  and  oath.'-^—The  representative  is  generally  re- 
quired to  give  a  bond  conditioned  on  the  faithful  performance  of  his  trust/**  unless 
the  will  provides  to  the  contrary/"  and  even  in  such  case  the  court  generally  has 
discretionary  power  to  require  it  under  proper  circumstances.^^  In  some  states  the 
court  may  require  security  whenever  proof  is  made  to  its  satisfaction  that  property 
in  the  hands  of  an  executor  is  unsafe,  insecure,  or  in  danger  of  being  wasted." 
In  Louisiana  a  forced  heir  has  no  right  to  j^ompel  a  testamentary  executor  to  give 
bond,  that  right  being  confined  to  creditors  or  claimants  of  specific  property." 

Oath. Wlietheror  not  the  representative  is  required  to  file  an  oath  depends 

upon  the  statutes  of  the  various  states.-* 

(§3)     D.  Removals  and  revocation  of  letters.-^ — Tlic  representative  should 


ment  of  the  public  administrator  in  the  lat- 
ter county,  he  not  being  a  "person  inter- 
ested."    Id. 

14.  Order  held  valid  whether  made  by  the 
court  or  by  the  judge  at  chambers.  Code 
Civ.  Proc.  §§  1411,  1412.  Raine  v.  Lawlor, 
1  Cal.  App.  483,  82  P.  688. 

15.  Code  Civ.  Proc.  §  2695.  Baldwin  v. 
Pvice,  183  N.  T.  55,  75  N.  E.  1096,  afg.  100  App. 
Div.   241,    89   N.  Y.   S.   738. 

16.  Under  Code  Civ.  Proc.  §  2697,  where  the 
executor  named  in  the  will  has  received  let- 
ters testamentary  in  a  foreign  jurisdiction, 
the  surrogate  has  no  authority  to  grant  an- 
cillary letters  to  anyone  else  unless  his  appli- 
cation therefor  is  accompanied  by  an  instru- 
ment executed  by  the  foreign  executor,  ac- 
knowledged in  like  manner  as  a  deed,  au- 
thorizing him  to  receive  them.  Baldwin  v. 
Rice,  183  N.  Y.  55,  75  N.  E.  1096.  afg.  100  App. 
Div.  241,  89  N.  Y.  S.  738.  Nonresident  ap- 
pointed administrator  in  Nev/  York  died 
testate  pending  administration.  Will  was 
probated  in  foreign  state  but  executor  refus- 
ed to  apply  for  ancillary  letters  or  to  con- 
sent to  appointment  of  any  person  as  ancil- 
lary administrator  or  administrator  with  will 
annexed  in  New  York.  Held  that,  in  the  ab- 
sence of  such  ai>plication  or  consent,  surro- 
gate of  latter  state  had  no  power  to  appoint 
anyone  to  represent  the  estate  of  tlie  deceas- 
ed administrator  or  to  procure  or  state  his 
accoimt  as  administrator.  In  re  McCauley's 
Estate.  49  Misc.  209,  99  N.  Y.  S.  238. 

17.  Miller  v.  Henderson,  212  Pa.  263,  61  A. 
913.  Not  before  hearing  of  application  by 
executor   for  letters.     Id. 

18.  See    5    C.   L.    1195. 

19.  Where  vice-consul  is,  on  his  own 
application,  appointed  administrator  of  a 
citizen  of  tlie  foreign  country  represented  by 
him.  he  should  be  required  to  give  bond  and 
in  other  respects  to  conduct  himself  with 
reference  to  the  estate  as  would  any  other 
administrator.  In  re  Wyman,  191  Mass.  276, 
77  N.   E.   379. 

20.  The  security  required  by  statute  from 
a  nonresident  executor  may  be  expressly 
waived    by    the    testator    in    his    will.     In    re 


Acker's  Will  [N.  J.  Eq.]  62  A.  556.  Pasch. 
Dig.  art.  1284,  providing  that  where  mar- 
ried vroman  is  appointed  executrix  she  may 
execute  official  bond  jointly  with  her  hus- 
band and  slie  and  lier  husband  shall  act 
jointly  in  all  matters  pertaining  to  said  rep- 
resentative capacity,  held  not  to  require  in- 
dependent executrix  who  married  after  quali- 
fying to  give  bond.  JNIcAllen  v.  Raphael 
[Tex.   Civ.   App.l    96   S.  nv.   760. 

21.  Under  Administration  Act,  §§  7,  8,  where 
testator  directs  tliat  executors  shall  not  be 
obliged  to  give  security,  the  court  of  pro- 
bate should  not  require  security  upon  appli- 
cation for  leave  to  sell  real  estate  to  pay 
debts,  unless  it  shall  see  from  its  knowledge 
or  from  the  suggestion  of  creditors  or  lega- 
tees that  fraud  may  be  practiced  or  that  the 
personal  estate  will  not  be  sufficient  to  dis- 
charge the  debts.  Wood  v.  Stewart,  120  111. 
App.  34.  Petition  by  one  neitlier  a  legatee 
nor  a  creditor  will  not  confer  jurisdiction 
to  require  security  where  the  will  has  waiv- 
ed the  same.  Id.  Under  St.  1903,  §  3887. 
providing  that  surety  shall  not  be  required 
when  tlie  will  so  directs  unless  on  the  motion 
of  some  one  interested,  or  from  the  knowl- 
edge of  the  court,  it  may  appear  proper  to 
require  it.  McCann  v.  McCann's  Ex'x  [Ky.] 
93  S.  W.  1045.  Court  not  having  found  any 
mismanagement,  held  tliat  executrix  nomi- 
nated witliout  bond  would  not  be  compelled  to 
give  one.  In  re  Fisher's  Estate,  128  Iowa, 
626,  104  N.  W.  1023.  Discretion  is  not  limit- 
ed to  cases  of  fraud,  or  bad  faith,  or  insolv- 
ency, but  includes  all  circumstances  sliow- 
ing  it  to  be  proper  that  a  bond  sliould  be 
executed.  Id.  Held  not  an  abuse  of  discre- 
tion to  allow  wife  to  qualify  as  executrix 
without   bond.      Id. 

22.  P.  L.  1898,  p.  7«7,  §  140.  Woolsey  v. 
Woolsey,  68  N.  J.  Eq.  763,  62  A.  686.  Conduct 
of  executors  held  to  have  justified  court  in 
requiring  security,  and  amount  required  held 
not  excessive.     Id. 

23.  Merrick's  Rev.  Civ.  Code,  art.  1667. 
Succession  of  Kranz,   115  La.   545,  39  So.   594. 

24.  No  oatli  is  necessary  under  the  Ne- 
braska statutes.  Leahy  v.  Haworth  [C  C 
A.]   141  F.  850. 
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ordinarily  be  removed  only  for  cause  and  when  the  best  interests  of  the  estate  de- 
mand it.-°  Among  the  common  grounds  for  removal  are  the  fact  that  tlie  person 
appointed  was  not  entitled  to  the  appointment/^  that  there  was  no  necessity  for 
administration,"®  misconduct,-^  or  a  refusal  to  bring  necessary  actions  in  behalf  of 
the  estate,"*'  that  the  representative  has  become  bankrupt  or  insolvent  or  is  in  failing 
circumstances,^^  and  absence  from  the  state  for  more  than  a  specified  length  of 
(ime.^-  Mere  unfriendly  relations  vrith  a  co-representative  will  not  warrant  a  re- 
moval unless  the  interests  of  the  estate  are  thereby  jeopardized.^"  Any  person  inter- 
ested may  ordinarily  petition  for  the  removal."*  The  representative  may  be  per- 
sonally taxed  with  costs  of  proceedings  to  revoke  letters  where  he  concealed  the 


25.  See  5  C.  L.  1196. 

26.  Court  not  having  found  any  misman- 
agement, held  that  executrix  would  not  he 
summarily  removed.  In  re  Fisher's  Estate. 
128  Iowa,  626,  104  N.  "W.  1023.  V^'hile  county 
courts  have  large  discretion  in  their  su- 
pervisory jurisdiction  over  representatives, 
the  latter  have  such  an  interest  in  the  exe- 
cution of  the  trust  as  entitles  them  to  pro- 
tection from  removal  without  just  cause. 
Gill  V.  Riley  [Ky.]  90  S.  W.  2.  After  final 
account  of  a  succession  has  been  homologat- 
ed, and  nothing  remains  to  be  settled  ex- 
cept matters  which  can  be  more  properly  set- 
tled among  the  heirs  in  a  partition  proceed- 
ing, and  it  is  evidently  to  the  interest  of  all 
parties  that  the  executor  should  not  be  re- 
moved, he  will  not  be  removed  where  no 
peremptory  ground  for  removal  is  present- 
ed. Judgment  refusing  to  dismiss  executor 
affirmed.  Succession  of  Gerard,  116  La.  912, 
41  So.  206.  Held  that  letters  of  temporary 
administration  issued  would  not  be  revoked 
liecause  both  appointees  were  interested  in 
the  estate,  nor  because  one  of  them  was  the 
executor  named  in  the  will,  the  scrivener 
of  the  will,  the  main  proponent  thereof,  a 
legatee,  and  was  charged  with  having  un- 
duly influenced  the  testator.  In  re  Ash- 
more's  Estate,  48  Misc.  312,  96  N.  T.  S.  772. 
Allegations  as  to  age,  health,  mental  condi- 
tion, and  inexperience  in  business  affairs  of 
administratrices,  held  not  to  warrant  their 
removal.  In  re  Ireland's  Estate,  47  Misc.  545, 
95  N.  T.  S.  1079.  In  a  proceeding  for  the 
removal  of  an  executor,  based  upon  a  motion 
filed  under  Rev.  St.  §  6017,  and  the  gist  of 
the  charge  being  fraud,  it  is  error  to  grant 
an  order  of  removal  where  no  attempt  has 
been  made  to  show  fraud.  In  re  Breckin- 
ridge,  7  Ohio  C.   C.    (N.   S.)    86. 

27.  Letters  of  administration  issued  to 
v.oman  claiming  to  be  decedent's  ■^vidow  re- 
\'oked  where  it  appeared  that  she  had  a  hus- 
Isand  living  when  she  married  him  and  that 
he,  on  learning  this,  ceased  to  live  with  her 
and  married  petitioner,  which  facts  she  con- 
cealed from  the  court.  In  re  Ward's  Estate, 
50  Misc.  483,  100  N.  T.  S.  634.  Where  one, 
whose  sole  right  to  administer  arose  from 
the  fact  that  he  was  a  creditor,  agreed  with 
heir  to  wait  for  payment  of  his  claim  for  a 
fev/  weeks  when  heir  promised  to  pay  it, 
but  before  such  time  had  expired,  and  while 
heir  was  out  of  the  city,  procured  his  own 
appointment  as  administrator,  held  that  his 
letters  were  properly  revoked.  In  re  Farn- 
ham's  Estate,  41  Wash.  570,  84  P.  602. 

28.  Letters  revoked  by  supreme  court   on 


appeal  from  chancery  court.  Patteson  v. 
Carter  [Ala.]  41  So.  133.  Where  it  is  deter- 
mined that  administration  is  unnecessary 
after  administrator  has  been  appointed. 
Murphy  v.  Murphy,  42  Wash.   142,   84   P.   646. 

29.  Executor  removed  under  Code  Civ. 
Proc.  §  2685,  subd.  2,  for  investing  property 
in  securities  unauthorized  by  law  and  pay- 
ing claims  without  authority,  though  he  act- 
ed in  good  faith.  In  re  Sheldon's  Estate, 
96  N.  Y.  S.  225.  Executor  removed  for  mak- 
ing personal  profit  out  of  sale  of  stock  be- 
longing to  the  estate.  In  re  Sandrock's  Es- 
tate, 49  Misc.   371,  99  N.  Y.   S.  497. 

30.  Adm.inistrator  who  refuses  to  take 
steps  to  determine  whether  conveyance  by 
his  decedent  was  fraudulent.  Dunbar  v. 
Kelly,  189  Mass.  390,  75  N.  E.  740. 

31.  St.  1903,  §  3846,  does  not  refer  to  his 
past  condition  but  to  his  condition  at  the 
time  it  is  sought  to  remove  him,  and  hence 
fact  that  husband  had  been  discharged  in 
bankruptcy  before  his  appointment  was  no 
ground  for  his  removal.  Gill  v.  Riley  [Ky.] 
90  S.  W.  2.  Insolvency  or  failing  circum- 
stances refers  to  a  condition  in  which  rep- 
resentative is  unable  to  discharge  his  own 
obligations  out  of  his  own  means  in  the 
ordinary  course  of  business,  and  hence  mere 
fact  that  he  owns  no  property  is  not  ground 
for   removal  where   he   owes  no  debts.     Id. 

32.  Absence  of  executor  from  state  for 
more  than  one  year  is  peremptory  cause  for 
removal  under  Civ.  Code  art.  1158.  Succes- 
sion of  Gerard,  116  La.  912,  41  So.  606. 

33.  Held  an  abuse  of  discretion  to  remove 
two  executors  because  they  refused  to  trans- 
act business  in  presence  of  personal  attor- 
ney of  third  executor.  In  re  Waterman's 
Estate,   98   N.   Y.   S.    583. 

34.  Person  sued  by  one  acting  as  admin- 
istrator de  bonis  non  under  apparent  au- 
thority of  the  county  court  has  sufficient  in- 
terest to  applj''  to  that  court  for  the  revo- 
cation of  his  appointment  on  the  ground 
that  it  was  made  after  the  expiration  of 
the  time  fixed  by  statute  within  which  such 
appointment  could  be  made.  Gallatin  Turn- 
pike Co.  V.  Puryear  [Tenn.]  92  S.  V,\  763. 
Railroad  company  against  whom  administra- 
tor had  commenced  action  for  injuries  to 
and  the  wrongful  d^ath  of  his  intestate,  held 
.entitled  to  maintain  action  in  county  court 
to  vacate  administration  and  procure  dis- 
charge of  administrator  on  ground  that  court 
had  no  jurisdiction  to  appoint  him  for  sole 
pur-pose  of  bringing  such  action.  Cooper  v 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex  Ct 
Rep.  9,  93  S.  W.  201. 
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fact  that  he  was  not  entitled  to  theni.^^  A  judgment  of  removal  does  not  deprive 
(ho  representative  of  his  right  to  appeal.^" 

§  4.  The  authority,  title,  interest,  and  relationship  of  personal  representa- 
tives. A.  In  general. ^'^ — A  person's  authority  to  act  as  representative  is  to  be  de- 
termined by  the  law  of  the  place  of  his  appointment.^^ 

At  common  law  the  title  of  an  executor  was  derived  solely  from  the  will,  and 
hence  he  could,  before  its  probate,  exercise  all  the  powers  of  an  executor  which  did 
not  require  profert  of  his  letters.^"  This  rule  has  been  changed  by  statute  in  many 
states,  so  that  the  person  named  in  the  will  as  executor  is  not  entitled  to  act  as  sucli 
until  the  will  has  been  admitted  to  probate  and  he  has  been  appointed  by  the  pro- 
bate court  and  has  qualified  in  the  manner  prescribed  by  la.w.^°  In  such  case  it  is 
only  by  relation  that  the  gi'ant  of  letters  confers  title  upon  him  and  validates  his 
acts  from  testator's  death.*^  In  some  states  his  powers  before  probate  of  the  will 
are  specially  emnnerated.*^  Lawful  acts  done  by  the  executor  after  the  probate  of 
the  will  and  before  it  is  invalidated  are  binding,  and  are  not  affected  by  its  subse- 
quent nullification.*^  The  authority  of  an  executor  who  has  not  resigned  or  been 
removed  continues  as  long  as  there  are  assets  unadministered,  though  the  estate 
has  been. wound  up.**  An  independent  executor  in  Texas  represents  both  the 
separate  and  community  property.*^  The  fact  that  the  same  persons  arc  named 
as  executors  and  trustees  does  not  merge  the  trusteeship  in  the  executorship,  but 
the  two  are  separate  and  distinct  offices.*^ 

An  administrator  derives  his  authority  by  virtue  of  the  order  appointing  him.*^ 
His  authority  ordinarily  relates  back  to  the  death  of  his  intestate.*^  All  acts  of  an 
administrator  which  would  be  in  due  course  of  law  in  case  of  intestac}',  if  done  in 
good  faith  and  without  notice,  cannot  be  impeached  though  a  Avill  is  afterwards 
discovered  and  established.*^     One  purchasing  property  from  an  administrator  is 


35.  Letters  issued  to  one  claiming  to  be 
widow  revoked  with  $50  costs  payable  by 
her  personally  where  she  concealed  fact 
from  the  court  that  marriage  was  a  nullity. 
In  re  Ward's  Estate,  50  Misc.  483,  100  N.  Y. 
S.    634. 

36.  Williams  v.  Dougherty  [Ind.  App.]  77 
N.   E.    305. 

37.  See  5  C.  L.  1199. 

38.  Power  to  sue  is  not  suspended  by  ap- 
peal from  the  decree  granting  him  letters 
where  his  authority  is  not  thereby  suspend- 
ed in  the  state  where  he  was  appointed. 
Beaumont  v.   Beaumont,   144   F.   288. 

39.  His  title,  interest,  and  right  to  posses- 
sion vested  at  testator's  death.  Wheeler  v. 
Chicago  Title  &  Trust  Co.,  217  111.  128,  75  N. 
E.   455. 

40.  Wheeler  v.  Chicago  Title  &  Trust  Co., 
217   111.   128,   75  N.   E.   455. 

41.  An  executor  is  not  subject  to  gar- 
nishment until  the  will  is  probated  and  let- 
ters testamentary  have  been  issued  to  him. 
and  the  rule  is  not  changed  by  the  fact  that 
the  legacy  garnished  is  an  absolute  one.  or 
that  the  will  is  admitted  and  the  executor 
has  qualified  when  he  files  his  answer. 
Kurd's  Rev.  St.  1899,  p.  936,  c.  63.  Wheeler 
V.  Chicago  Title  &  Trust  Co.,  217  111.  128,  75 
N.    E.    455,    afg.    119    111.    App.    508. 

42.  In  Illinois,  are  restricted  to  the  burial 
of  the  testator,  the  payment  of  funeral  ex- 
penses, and  the  doing  of  such  acts  as  •are 
necessarv  to  preserve  the  estate.  Wheeler 
V.  Chicago  Title  &  Trust  Co.,  217  111.  128,  75 
N.  E.  455,  afg.  119  111.  App.  508. 


43.  Under  St.  1903,  5  3848.  Trustees  of 
Home  for  Poor  Catholic  Men  v.  Coleman 
[Ky.]  92  S.  W.  342.  Executor  held  not  per- 
sonally liable  for  amount  of  legacy  paid 
under  order  of  court  pursuant  to  will,  where 
provision  of  will  was  afterwards  declared 
invalid.  Id.  Action  held  barred  bv  laches. 
Id. 

44.  Authority  to  sell  realty  conferred  by 
will.  Reeve  v.  North  Carolina  Land  &  Tim- 
ber  Co.    [O.   C.    A.]    141   P.    821. 

45.  Where  widow  is  also  independent,  ex- 
ecutrix creditor  cannot  proceed  against  her 
as  survivor  of  the  community.  Judgment 
against  her  in  latter  capacity  held  super- 
fluous and  unwarranted.  Hartz  v.  Hausser 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  141,  90  S. 
W.    63. 

4G.  West  v.  Bailey,  196  Mo.  517,  94  S.  W 
273. 

47.  In  action  by  administrator  for  conver- 
sion of  property  belonging  to  decedent,  fail- 
ure to  prove  allegation  that  decedent  left 
a  will  held  not  fatal  to  plaintiff's  case. 
Grant  v.  Hathaway,  118  Mo.  App.  604  96  vS 
W.    417. 

48.  May  sue  for  conversion  of  stock  ob- 
tained from  decedent  while  non  compos  men- 
tis. Hagar  v.  Norton,  188  Mass.  47,  73  N  E 
1073. 

49.  Act  Feb.  24,  1834,  P.  L.  73.  Flanni- 
gan's  Estate,  2S  Pa.  Super.  Ct.  487.  Admin- 
istrator was  appointed  in  belief  that  deced- 
ent died  intestate.  He  continued  to  carry  on 
decedent's  business  of  blacksmithing  and 
subsequently     sold     blacksmith     shop.     Will 
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t'lititkd  to  a  return  of  the  purchase  price  on  the  sulDsequent  discovery  of  a  will  giv- 
iug  said  property  to  him.^" 

The  authority  of  a  special  administrator  is  ordinarily  limited  to  the  preserva- 
tion of  the  estate. ^^ 

The  administrator  de  bonis  non  can  recover  from  his  predecessor  or  his  repre- 
sentatives only  such  of  the  estate  as  remains  in  specie,  the  right  to  recover  for  assets 
converted  by  the  first  representative  into  money  in  his  hands  being  in  the  distribu- 
tees.^- Except  where  the  rule  is  changed  by  statute/^  he  does  not  ordinarily  suc- 
ceed to  trust  powers  conferred  on  an  executor  by  the  will,  but  on  the  latter's  death 
a  trustee  must  be  appointed  to  receive  the  trust  property,"*  the  personal  representa- 
tives of  the  deceased  executor  being  entitled  to  the  possession  of  it  in  the  mean- 
time.^^ 

Letters  testamentary  or  of  administration  have  no  legal  force  or  effect  beyond 
the  territorial  limits  of  the  state  in  which  they  are  granted,''^  hence  the  representa- 
tive must  derive  all  his  authority  from  the  laws  of  the  sovereignty  in  which  he  is 
appointed,  and  has  no  authority  nor  liability"'  and  acquires  no  title  to  property"* 
in  any  other  state.  There  is  no  privity  between  a  representative  in  one  state  and  a 
representative  in  another,  though  the  same  person  holds  l:)oth  appointments,^^  and 
a  judgment  against  a  representative  in  one  state  furnishes  no  cause  of  action  against 
a  representative  in  another  state  so  as  to  affect  assets  of  the  estate  in  the  latter.*"^ 


was  subsequently  discovered  -n-hich  gave 
shop  to  the  purchaser.  Held  that  purchaser 
was  entitled  to  return  of  purchase  price  but 
not  to  profits  made  by  administrator  while 
conducting  the  business.     Id. 

50.  Flannigan's  Estate,  28  Pa.  Super.  Ct. 
4S7. 

51.  A  spealal  administratrix,  appointed 
before  probate  of  the  will,  has  no  authority 
to  compromise  a  claim  on  a  policy  of  insur- 
ance on  decedent's  life  payable  to  his  exec- 
utor without  the  authority  of,  or  approval 
by,  the  court.  Code  §§  3299,  3300,  constru- 
ed. Rauen  v.  Prudential  Ins.  Co.,  129  Iowa. 
725,  106  N.  W.  198. 

52.  Boyd  V.  Immegart's  Ex'rs  [Ky.]  91  S. 
W.  1132. 

53.  Under  Act  Feb.  24,  1S34  (P.  L,.  78),  § 
31,  providing  that  administrators  de  bonis 
non  sliall  have  power  to  demand  and  recov- 
er from  their  predecessors,  or  their  repre- 
sentatives, all  assets,  etc.,  remaining  in  their 
hands  due  and  owing  to  the  estate  of  the 
decedent,  held  that  administrator  d.  b.  n.  c. 
t.  a.  was  entitled  to  trust  fund  vested  in  the 
executor  by  virtue  of  his  office,  the  trust  be- 
ing one  for  administration  and  distribution, 
even  though  the  trust  was  an  active  one,  and 
court  had  no  authority  to  appoint  trustee  to 
receive  it.  In  re  Sheets'  Estate  [Pa,]  64  A. 
413. 

54.  Where  an  executor  who  is  to  settle 
the  estate  and  hold  the  residue  in  trust  dies 
after  discharging  all  the  duties  of  adminis- 
tration. Boyd  V.  Immegart's  Ex'rs  [Ky.]  91 
S.    W.    1132. 

55.  Are  responsible  for  it  until  they  turn 
it  over  to  some  one  entitled  to  receive  it. 
Boyd  v.  Immegart's  Ex'rs  [Ky.]  91  S.  V\". 
1132.  Held  that  they  could  recover  it  from 
widOAiv  for  whose  benefit  it  was  to  be  held  in 
trust   for  life,   w^ith   remainder   over.      Id. 

.56.  Clarke  v.  V\'ebster  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  320,  94  S.  W.  1088. 


57.  Clarke  v.  Webster  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  320,  94  S.  W.  1088.  Letters  of 
administration  have  no  extraterritorial  ef- 
fect, and  an  administrator  cannot  oust  the 
jurisdiction  of  the  court  appointing  him  or 
limit  the  exercise  of  its  authority  by  going 
into  a  foreign  state  and  engaging  in  litiga- 
tion therein,  at  least  when  his  excursion  into 
the  foreign  state  is  made  without  the  order 
or  sanction  of  the  court  whose  officer  he  is. 
In  re  V^Mlliams'  Estate  [Iowa]  107  N.  W.  608. 
After  appointment  of  administrator  in  Iowa, 
a  creditor  of  decedent  procured  appointment 
of  another  administrator  in  Michigan.  At- 
torney of  Iowa  administrator  placed  written 
objections  to  appointment  of  other  adminis- 
trator in  hands  of  Michigan  probate  judge 
out  of  court,  but  it  did  not  appear  that  such 
objections  were  filed  and  order  of  Michigan 
court  contained  no  reference  to  any  appear- 
ance by  Iowa  administrator  and  made  no  at- 
tempt to  pass  on  issue  between  opposing 
claimants.  Held  that  such  order  was  not 
conclusive  on  Iowa  administrator  as  to  his 
riglits  and  did  not  deprive  Iowa  court  of  ju- 
risdiction to  direct  distribution  of  funds  col- 
lected by  its  administrator  in  Michigan.  Id. 
Executors  appointed  by  W^isconsin  court  held 
to  have  no  power  of  their  own  motion  to  go 
into  another  state  and  make  promises  to  pay. 
and  could  not  by  so  doing  create  by  estop- 
pel in  an  administrator  appointed  in  tliat 
state  a  right  to  any  part  of  the  fund  in  the 
Wisconsin  court  which  would  not  otherwise 
exist.  Graham  v.  Lybrand  [C.  C.  A.]  142  F 
109. 

58.  Certificate  of  stock  in  foreign  corpo- 
ration held  in  Missouri  is  not  assets  In  that 
state  and  public  administrator  of  that  state 
acquires  no  title  to  it  and  cannot  sue  for 
its  conversion.  Rioiiardson  v.  Busch  [Mo  ] 
9.5    S.    W.    894. 

.'9,  00.  Clarke  v.  Webster  [Tex  Civ.  App  ] 
16  Tex.  Ct.  Rep.  320,  94  S.  W.  1088. 
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nor  can  it  be  made  the  basis  of  a  suit  against  him  in  a  state  in  which  he  has  never 
been  appointed  representative.^^ 

A  judgment  against  one  in  his  representative  capacity  is  not  binding  on  him 
individually.'^^ 

The  representative  does  not  acquire  title  to  property  belonging  to  the  estate 
by  wrongfully  transferring  it  to  himself  individually.®^ 

A  representative  may  delegate  the  performance  of  ministerial  acts  to  an  agent, 
who  will  be  held  accountable  to  him  to  the  same  extent  as  other  agents."* 

(§4)  B.  Contracts,  conveyances,  charges,  and  investments.  Contracts.^'" — 
The  representative  is  generally  held  to  be  personally  liable  on  all  contracts  made  by 
him,  though  acting  in  his  official  capacity  and  for  the  benefit  of  the  estate,®®  unless 
an  intention  that  he  shall  not  be  bound  thereby  clearly  appears,®''  and  persons 
rendering  services  thereunder  must  look  to  him  alone  for  their  compensation,®^ 


Cl.  Clarke  v.  Webster  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  320,  94  S.  W.  1088.  The  filing 
and  recording'  of  a  foreign  will  in  Texas  un- 
der Rev.  St.  1895,  §  5353,  does  not  ipso  facto 
make  the  person  named  therein  as  executrix 
the  executrix  in  Texas,  but  she  must  qualify 
and  take  out  ancillary  letters  in  that  state 
before  she  can  be  sued  in  her  official  ca- 
pacity  in   its   courts.     Id. 

02.  A  judgment  against  an  executrix  in 
her  representative  capacity  cannot  be  made 
the  basis  of  a  judgmeht  against  her  individ- 
ually in  an  action  thereon  in  another  state. 
Clarke  v.  Webster  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   320,    94    S.   W.    1088. 

03.  An  executor  does  not  acquire  title  to 
shares  of  stock  belonging  to  the  estate  of  his 
testator  by  wrongfully  transferring  them  in- 
to his  own  name,  but  such  transfer  is  a  con- 
version which  does  not  deprive  estate  of  its 
title  thereto.  Holland  v.  Ball  [Mass.]  78  N. 
B.  772. 

04.  In  action  by  administrator  against 
agent  employed  to  aid  him  in  settling  the 
estate  to  recover  balance  alleged  to  have 
been  received  by  him  and  not  accounted  for, 
lield  that,  where  the  agent  claimed  special 
authority  to  make  certain  payments  and 
plaintiff  denied  it,  the  court  properly  In- 
structed that  he  was  not  entitled  to  credit  for 
disbursements  made  without  express  autliority. 
Harms  v.  Wolf,  114  Mo.  App.  87,  89  S.  W. 
1037.  Held  that  where  agent  claimed  ex- 
press authority  to  pay  appraisers  a  sum  in 
addition  to  $1  per  day,  which  was  denied, 
he  was  not  entitled  to  credit  in  excess  of 
that  amount  unless  he  proved  express  au- 
thority. Id.  An  agent  of  the  administra- 
tor has,  by  virtue  of  his  agency,  authority 
to  pay  an  attorney  reasonable  compensa- 
tion for  services  rendered  in  the  administra- 
tion and  accepted  by  the  administrator,  since 
administrators  are  allowed  reasonable  coun- 
sel fees.  Id.  In  an  action  by  administra- 
tor against  agent  for  money  received  and 
not  accounted  for,  held  error  to  require  a 
finding  that  agent  paid  attorney  at  instance 
and  request  of  plaintiff  before  he  could  be 
given  credit  for  the  amount  so  paid,  the  only 
question  for  the  jury  being  whether  the 
amount  paid  was  reasonable.     Id. 

O.'.     See    5    C.    L.    1200.- 

CO.  Independent  contracts  originating 
with  and  purporting  to  be  executed  by  an 
executor    or    administrator    officially,    for   the 


sole  benefit  of  the  estate  and  intended  to 
bind  it  only,  are  void  as  to  the  estate  and 
personally  binding  on  the  representative. 
Hayes  v.  Shirk  [Ind.]  78  N.  E.  653.  Instru- 
ment executed  by  executor  waiving  irregu- 
larities in  assessment  for  street  improve- 
ments on  lots  standing  in  his  name  as  exec- 
utor, and  promising  to  pay  the  same,  held 
binding  on  him  personally,  though  void  as 
to  the  estate,  and  on  his  decease  after  street 
had  been  improved  persons  purchasing  bonds 
issued  for  the  improvement  on  the  faith  of 
the  agreement  could  enforce  it  against  his 
estate.  Id.  Executors  have  no  power  or  au- 
thority to  deplete  the  funds  in  their  hands 
by  promising  to  pay  their  attorneys  more 
than  is  due  them  from  the  estate.  Lupton  v. 
Taylor  [Ind.  App.]  78  N.  E.  689.  If  executors 
promise  to  pay  attorneys  more  than  is  found 
to  be  due  them  upon  balancing  the  account, 
there  is  no  consideration  for  the  promise  as 
to  the  excess,  and  promise  is  unenforceable 
to  that  extent.  Id.  Where  testator  devised 
land  to  his  wife  and  certain  other  named 
persons,  and  appointed  her  executrix  and 
another  person  executor,  held  that  a  con- 
tract, whereby  she  and  the  executor  and 
other  devisees  gave  one  an  option  to  pur- 
chase the  land  and  appointed  him  agent  to 
sell  it,  was  binding  on  her  individually, 
though  she  signed  it  as  executrix,  the  land 
not  being  assets  of  the  estate  and  hence  not 
a  subject-matter  concerning  which  she  could 
contract  as  executrix.  Millard  v.  Smith 
[Mo.  App.]  95  S.  W.  940.  She  having  receiv- 
ed proceeds  of  sale  and  delivered  deed  of 
her  Individual  interest  could  not  contend 
that  agent  had  no  authority  to  sell  her  in- 
dividual interest.  Id.  Whenever  he  exceeds 
his  powers  and  undertakes  to  transfer  and 
convey  without  authority,  he  becomes  per- 
sonally liable  to  the  grantee  on  his  cove- 
nants. Rannels  v.  Rowe  [C.  C.  A.l  145  F 
296. 

07.  A  representative  acting  within  his 
authority  is  not  personally  liable  on  con- 
tracts and  conveyances  made  in  his  repre- 
sentative capacity.  Rannels  v.  Rowe  [C  C 
A.]    145   F.    296.  '       ' 

08.  The  repesentative  is  personally  liable 
to  the  attorney  employed  by  him  for  the 
reasonable  value  of  his  services,  regardless 
of  the  amount  allowed  by  the  probate  court. 
In  re  Scott's  Estate,  1  Cal.  App.  740,  S3  P. 
85.     And    hence   an  order   making   an   allow- 
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though  disbursements  by  reason  thereof,  when  necessary  and  reasonable  in-  amount, 
-wall  constitute  a  charge  in  his  favor  against  the  estate.^^  .  An  attorney  is  not,  how- 
ever, deprived  of  his  lien  for  professional  services  and  disbursements  on  money 
or  property  received  by  him  in  the  course  of  his  employment  by  reason  of  the  fact 
that  his  client  is  an  executor,  and  the  services  were  rendered  and  the  property  re- 
ceived on  behalf  of  the  estate. '°  The  usual  rules  relating  to  change  of  attorneys 
apply  in  probate  proceedings.'^  An  administrator  is  not  liable  on  the  theory  of  a 
quasi  contract  for  services  beneficial  to  the  estate  rendered  before  his  appointment 
by  a  mere  volunteer."  The  representative  may  be  sued  in  his  official  capacity  for 
money  received  by  him  in  that  capacity  which  he  is  not  entitled  to  retain,"  and  an 
independent  executor  is  liable  in  his  representative  capacity  for  money  borrowed 
for  the  use  and  benefit  of  the  estate.'-*  A  contract  by  the  representative  ta  per- 
sonally pay  a  claim  against  the  estate  is  valid  and  enforceable  if  supported  bv  a 
sufficient  consideration. ''° 

An  administrator  carrj^ing  on  the  business  of  decedent  does  so  at  his  own  risk.'' 
Conveyances." — An  administrator  of  the  estate  of  an  intestate  has  no  power 


ance  to  the  representative  for  siich  fees  does 
not  conclude  the  attorneys  as  to  the  amount 
of  their  respective  fees.  Id.  Two  of  three 
executors  drew  $5,000  under  order  of  court 
to  be  applied  as  attorney's  fees.  They  paid 
$4,750  to  their  attorneys  and  $250  to  the  at- 
torney of  the  third  executor.  On  account- 
ing court  allowed  the  two  executors  $4,000 
and  the  third  executor  $1,000  for  attorney's 
fees.  Held  that  the  order  making  the  al- 
lowance did  not  purport  to  adjudicate,  as  be- 
tween the  two  executors  and  their  attorneys, 
the  amount  of  the  fees  of  the  latter,  the  pro- 
bate court  having  no  power  to  make  such 
an  adjudication,  and  was  not  conclusive  on 
the  attorneys  as  to  the  amount  of  their  fees, 
but  was  merely  an  allowance  to  the  exec- 
utors which  the  court  had  power  to  make 
Id.  Is  personally  liable  to  his  attorney  for 
his  fee  or  compensation.  Kelly  v.  Odum, 
139    N.    C.    278,    51    S.    E.    953. 

69.  See  §  9  D,  post. 

70.  In  re  Bender's  Will,  97  N.  T.  S.  171. 
Surrogate  is  authorized  to  determine  and  en- 
force attorney's  lien  for  services  rendered 
estate,  under  Code  Civ.  Proc.  §§  2,  66,  Const. 
1S94,  art.   6,   §    15.      Id. 

71.  Gen.  Rules  Prac.  No.  10,  held  appli- 
cable to  surrogate's  court  under  Code  Civ. 
Proc.  §  17.  In  re  Bender's  Will,  97  N.  T.  S. 
171. 

73.  One  employed  by  deceased  to  handle 
and  break  horses  for  him  held  not  entitled 
to  recover  from  his  administrator  on  theory 
of  quasi  contract  for  feeding  and  exercising 
horses  before  administrator's  appointment  it 
not  appearing  that  it  was  necessary  for  him 
to  do  so  either  on  grounds  of  humanity  or 
otherwise,  or  that  he  -^vas  other  than  a  mere 
volunteer.  Mathie  v.  Hancock,  78  Vt.  414. 
63  A.  143. 

73.  Money  paid  them  in  their  ofRcial  ca- 
pacity as  part  of  the  purchase  price  of  land 
belonging  to  the  estate  where  they  are  un- 
able to  give  good  title.  Scheibeler  v.  Al- 
bee.  99  N.  Y.  S.  706.  Cannot  be  sued  in  that 
capacity  for  money  expended  by  purchaser  in 
examination  of  title  and  for  counsel  feo.« 
connected  therewith.  Id.  Complaint  held 
Improperly    dismissed    where    it    stated    good 


cause  of  action  against  representatives  in 
their  official  capacity,  though  it  also  sought 
recovery  on  claim  for  which  they  were  not 
liable  in  that  capacity.     Id. 

74.  Where  note  was  in  fact  executed  bv 
defendant  as  independent  executrix,  thou£?h 
that  fact  was  not  disclosed  on  its  face  and 
money  secured  thereby  was  borrowed  for  use 
and  benefit  of  the  estate.  Ellis  v.  Littlefieirl 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  514,  93  S.  W. 

75.  Contract  whereby  an  administrator 
agreed  to  pay  plaintiffs  claim  himself  if  he 
would  not  press  it  against  the  estate  held 
supported  by  a  sufficient  consideration  where 
plaintiff  in  reliance  thereon  failed  to  file  his 
claim  and  realize  on  it  and  defendant  was 
thereby  enabled  to  collect  his  claim  against 
the  deceased.  Blake  v.  Robinson,  129  Iowa 
196,  105  N.  W.  401.  Contract  held  not  with- 
in statute  of  frauds,  it  having  been  made 
to  subserve  defendant's  own  objects  and  pur- 
poses and  having  resulted  in  profit  to  him. 
Id._  In  action  on  such  contract,  held  that 
quitclaim  deed  from  heirs  to  administrator 
was  admissible  in  evidence  to  explain  report 
of  special  administrator  appointed  to  pass  on 
defendant's  claims  against  the  estate.     Id. 

76.  Liable  for  losses.  Flannigan's  Estate 
28  Pa.  Super.  Ct.  487.  Where  an  administra- 
tor continues  the  business  of  the  decedent 
in  good  faith  at  a  profit,  a  subsequent  admin- 
istrator de  bonis  non  will  not  be  permitted 
to  deny  the  validity  of  claims  presented  by 
sons  and  heirs  of  the  decedent  on  account  o"f 
services  rendered  and  money  advanced  in 
connection  with  the  business  and  which  re- 
sulted in  increasing  that  part  of  the  estate 
Rembold  v.  White,  7  Ohio  C.  C.  (N.  S.)  509^ 
Where  the  business  of  the  decedent  was  car- 
ried on  without  any  authorization  of  law 
and  at  a  loss,  heirs  who  joined  therein,  al- 
though acting  in  the  best  of  faith,  will  be 
charged  with  knowledge  of  the  want  of  ca- 
nacity  of  the  administrator,  and  cannot 
thereafter  assert  their  claims  for  contribu- 
tions of  money  or  services  whether  against 
the  assets  involved  in  the  business  or  the 
general  assets  of  the  estate  in  preference  to 
the  claims  of  original  creditors.     Id. 
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to  sell  and  convey  realt}^  belonging  to  the  estate  except  unclcv  an  order  of  court  for 
the  payment  of  debts,'^  or  for  the  purpose  of  distribution,''  or  for  some  other  pur- 
pose authorized  by  statute.^^  The  same  is  true  of  an  executor,  except  that,  he  has 
any  additional  power  given  him  by  the  will.^'  In  case  the  representative  attempts 
to  convey  property  of  the  estate  without  authority,  any  interest  owned  by  him  in- 
dividually passes  to  the  grantee  under  the  doctrine  of  estoppel.®- 

Investments.^^ — In  making  investments  the  representative  must  exercise  that 
degree  of  diligence  and  prudence  as,  in  general,  prudent  men  of  discretion  and  iu- 
roiligence  employ  in  their  own  like  affairs.^*  As  a  general  rule,  and  in  the  absence 
of  a  provision  in  the  will  to  the  contrary,  the  executor  is  not  justified  in  continuing 
investments  made  by  the  decedent  which  he  would  not  be  justified  in  making  him- 
self,®^ but  it  is  his  duty  to  convert  them  into  money  within  a  reasonable  time  after 
his  appointment.^"  Statutes  in  some  states  provide  in  what  securities  the  funds 
of  the  estate  may  be  invested." 

(8  4)  C.  Title,  interest,  or  right  in  decedent's  'property}^ — Except  where 
the  rute  is  changed  by  statute,^^  or  by  will,^°  the  legal  title  to  the  personalty  of  a 
decedent  remains  in  abeyance  until  the  appointment  or  qualification  of  the  executor 
or  administrator"^  when  it  vests  in  him.°^     The  legal  title  to  realty  passes  to  the 


78. 
7!). 
SO. 
SI. 


See  5  C.  L.   1202. 

See  §    7,   post. 

See  §   12,  post. 

See  §   5  E,  post. 

See  §   5    E,    post. 


For   construction   of 


wills  to  determine  what  powers  of  sale  are 
thereby  given  executors,  see  -Wills,  6  C.  L. 
1880. 

82.  Where  widow,  who  was  entitled  to 
half  interest  in  realty  under  the  will,  join- 
in  unauthorized  conveyance  by  warranty 
deed,  held  that  her  interest  passed  to  gran- 
tee. Rannels  v.  Rowe  [C.  C.  A.]  145  F.  296. 
Interest  of  devisee  who  was  also  executor 
held  not  to  pass  to  purchaser  where  will  re- 
quired him  to  account  for  advancement  and 
it  did  not  affirmatively  appear  that  he  took 
any  interest  in  the  lands  upon  settlement  of 
the  estate.  Id.  Deed  signed  and  acknowl- 
edged by  widow  and  another  in  their  ca- 
pacity as  personal  representatives  of  a  de- 
cedent, and  reciting  a  decree  of  the  probate 
court  empowering  them  as  such  representa- 
tives to  make  title  to  land  to  grantee  pur- 
suant to  a  contract  between  him  and  dece- 
dent, and  the  receipt  by  them  of  the  agreed 
consideration  and  purporting  to  convey  the 
land,  held  to  estop  one  claiming  as  heir  of 
the  widow  to  recover  her  interest  in  the  land 
as  against  tlie  grantee,  though  the  probate 
court  had  no  authority  to  order  the  sale  of 
tlie  land  in  performance  of  the  contract  and 
the  deed  was  therefore  void  as  to  decedent's 
heirs.  Cope  v.  Blount  [Tex.]  14  Tex.  Ct.  Rep. 
636,  90  S.  W.  868,  afg.  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  99,  91  S.  W.  615.  The  property  be- 
ing presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  been  community  prop- 
erty, by  reason  of  the  fact  that  it  was  held 
by  decedent  and  his  wife  at  the  time  of  his 
death,  and  the  recitals  in  the  deed  being 
admissible  to  show  the  existence  of  the  con- 
tract between  decedent  and  the  grantee,  and 
in  connection  with  other  circumstances  be- 
ing sufficient  to  show  that  fact  and  that  the 
consideration  was  paid,  held  that  the  gran- 
tee  had   good   title   to   the   whole   of  the   land 


as  against  the  claimant,  even  though  the 
latter  claimed  as  heir  of  tlie  decedent  as  well 
as  of  his  widow,  where  it  also  appeared  that 
no  one  claiming  under  decedent  had  previ- 
ously claimed  land,  though  claimant  had 
known  of  deed  for  40  years,  but  that  gran- 
tee and  those  claiming  under  him  had  con- 
tinuously claimed  title  and   paid  taxes.     Id. 

83.  See  5  C.  L.  1202. 

84,  85.  In  re  Sheldon's  Estate,  96  N.  Y.  S. 
225. 

86.  Stocks.  In  re  Sheldon's  Estate,  96  N. 
Y.  S.  225.  Where  legatee  accepted  stocks 
whicli  testator  had  purchased  before  his 
death  as  a  partial  settlement  of  her  portion 
of  the  personalty,  held  that  she  could  not, 
in  a  proceeding  to  remove  the  executor, 
question  such  investments  except  in  so  far 
as  they  related  to  the  executor's  acts  and 
conduct  in  the  management  of  the  estate. 
Id. 

87.  Laws  1902,  p.  S52,  c.  295.  In  re  Shel- 
don's Estate,  96  N.  Y.  S.  225.  Loan  made  by 
executor  to  a  nonresident  three  months  after 
testator's  death,  which  was  evidenced  by  a 
promissory  note  and  was  not  paid  until  more 
than  twelve  months  after  it  became  due, 
held  an  unauthorized  investment  and  a 
breach  of  trust.  Id.  Loans  secured  by 
mortgages  on  farm  property  in  another  state, 
of  whose  value  he  had  no  personal  knowl- 
edge, held  unauthorized  and  illegal.  Id.  P. 
L.  ISSl,  p.  130,  is  intended  for  protection 
of  executors  and  does  not  apply  to  a  mort- 
gage taken  by  an  executrix  to  secure  a  part 
of  the  purchase  price  of  land  sold  as  direct- 
ed by  the  will.  Cumberland  Trust  Co.  v. 
Padgett    [N.    J.    Eq.]    61    A.    837. 

88.  See    5    C.    L.    1203. 

89.  See  5  A,  post. 

90.  See  Wills.   6   C.   L.    1880. 

91.  The  personal  property  of  a  deceased 
person  does  not  vest  in  his  heirs,  but  is  in 
abeyance  until  administration  is  granted,  and 
is  then  vested  in  the  administrator  by  rela- 
tion from  the  time  of  death.  McBride  v. 
Vance  [Ohio]   76  N.  E.  938.     The  right  to  the 
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heirs  or  devisees  immediately  on  the  death  of  the  decedent,^^  siihject  to  the  statu- 
tory right  to  sell  the  same  for  the  payment  of  his  debts,^*  or  for  purposes  of  distri- 
bution,^^ and  to  any  powers  of  sale  conferred  by  the  wil].^°  The  representative 
takes  only  such  title  as  the  decedent  had  in  the  property  at  the  time  of  his  death."' 
In  Louisiana  the  property  is  regarded  as  being  owned  by  the  succession  pending 
administration."^ 

§  5.  The  property,  its  collection,  management,  and  disposal  by  personal  repi-e- 
sentatives.  A.  Assets.^^ — The  title  to  and  right  to  possession  of  the  realty  of  a  de- 
cedent ordinarily  passes  to  his  heirs  at  law  or  devisees  immediately  upon  his  death/ 
subject  to  the  statutory  riglit  to  sell  the  same  for  the  payment  of  his  debts/  and  to 


possession  of  personalty  between  the  time 
of  tlie  death  of  the  intestate  and  the  grant- 
ing of  letters.  Litz  v.  Exchange  Bank,  15 
Okl.  564,  83  P.  790.  A  mortgagee's  right  to 
foreclose  and  sell  the  property  is  therefore 
lield  in  abeyance  until  an  administrator  is 
appointed,  and  any  attempt  to  sell  it  is  a 
wrongful  intermeddling  with  the  property 
of  tlie  intestate.     Id. 

92.  See  §  5  A,  post.  Title  does  not  pass 
to  distributees  except  tlirough  proper  pro- 
bate administration.  Wriglit  v.  Holmes,  100 
Me.   50S.   62   A.   507. 

93.  See  §   5  A,  post. 

94.  See  §§   7,   S,  post. 
93.     See   §   12.  post. 

96.  See  §  5  E,  post,  and  Wills,  6  C.  L.  1880. 

97.  Property  held  by  decedent  as  secur- 
ity only  passes  to  the  representative  charged 
with  the  same  trust  and  still  stands  in  his 
hands  as  security.  Finding  that  decedent 
held  stock  as  security  pnly  held  sustained  by 
the  evidence.  Collins  v.  Denny  Clay  Co.,  41 
AVash.  136,  82  P.  1012.  Property  held  by  a 
decedent  as  bailee  passes  to  his  representa- 
tive w^ho  also  holds  it  as  bailee.  Newcomb 
V.   Burbank,   146   F.   400. 

98.  This  means  only  that  the  property  is 
so  held  for  purposes  of  administration  and 
not  that  it  is  so  held  in  hostility  to  or  ex- 
clusive of  the  ownership  and  legal  seisin 
of  the  legal  heir  or  the  universal  legatee. 
Tulane  University  v.  Board  of  Assessors,  115 
T.a.   102S,   40   So.   445. 

99.  See   5  C.   IX    1204. 

1.  See,  also,  Descent  and  Distribution,  7 
O.  L.  1137.  Baldwin  v.  Alexander  [Ala.]  40 
So.  391.  No  intervention  of  court  or  admin- 
istrator is  necessary.  Hinman  v.  Hinman, 
126  Wis.  191,  105  N.  W.  7SS.  Equity  of  re- 
demption in  mortgaged  realty  passes  to  heirs 
subject  to  widow's  right  of  dower.  Appeal 
of  Beard,  78  Conn.  481,  62  A.  704.  Heir  does 
not  take  absolute  title,  but  it  is  subject  to 
payment  of  debts  and  expenses  of  admin- 
istration. Marvin  v.  Bowlbj^  [Mich.]  12  Det. 
Leg.  N.  723,  135  N.  W.  751.  Administrator 
has  no  rights  therein  except  those  given  him 
by  statute.  Tyndale  v.  Stanwood,  190  Mass. 
513,  77  N.  E.  481.  Has  nothing  to  do  with 
realty  and  no  control  over  it,  except  when 
will  provides  to  the  contrary  or  it  is  need- 
ed to  pay  debts.  Hayes  v.  Shirk  [Ind.]  78 
N.  E.  653.  Has  no  right,  title,  or  interest 
therein,  except  to  the  rents  thereof,  unless 
it  is  necessary  to  have  recourse  to  the  real- 
ty to  pay  the  debts.  Adams  v.  Slattery 
[Colo.]  85  P.  87.  Property  liaving  passed  to 
widow  and  children  under  the  will,  held  that 


executors  had  nothing  to  do  with  keeping 
realty  in  repair,  there  being  more  than 
enough  personalty  to  pay  debts,  etc.,  but 
was  duty  of  life  tenant  to  do  so.  In  re  Shel- 
don's Estate,  96  N.  Y.  S.  225.  Heirs  are  en- 
titled to  immediate  possession  and  may  re- 
quire partition  at  once.  O'Keefe  v.  Behrens 
[Kan.]  85  P.  555.  Heirs  suing  for  the  pos- 
session and  partition  of  realty  to  which  they 
have  acquired  title  by  descent  are  not  re- 
quired to  show,  as  a  condition  precedent  to 
recovery,  that  the  land  is  not  subject  to  ap- 
propriation for  the  payment  of  decedent's 
debts.  Land  may  be  sold  after  partition  if 
necessary.  Id.  Expen."5es  incurred  by  heirs 
in  removing  clouds  on  the  title  to  property 
descending  to  them  are  not  a  charge  on  the 
estate  of  which  it  is  a  part.  In  re  Heeney's 
Estate  [Cal.  App.]  86  P.  842.  Where  the 
vendee  of  land  refuses  to  accept  the  deed 
tendered  by  the  vendor,  the  legal  title  passes 
to  the  vendor's  heirs  at  law  who  take  sub- 
ject to  the  vendee's  right  to  accept  the  deed 
or  the  po'W'er  of  the  chancellor  to  compel 
him  to  do  so  (Brackett's  Adm'r  v.  Boreing 
[Ky.]  89  S.  W.  496),  and  no  title  can  be 
made  to  the  vendee  in  an  action  to  which 
they  are  not  parties  (Id.).  Grantee  in  deed 
held  equitable  owner  of  land  attempted  to 
be  conveyed  thereby,  and  as  such  entitled 
to  rents  and  profits  thereof,  notwithstanding 
misdescriptions  in  deed  which  she  could 
liave  had  corrected  in  court  of  equity,  so 
that  heir  of  grantor  could  not  compel  her 
estate  to  account  therefor.  Cunningham  v. 
Cunningham's  Estate,  220  111.  45,  77  N.  E.  95, 
afg.  Cunningham  v.  Dougherty,  121  111.  App. 
395.  Instruction  ~to*  find  for  defendant  if 
jury  found  that  it  was  the  intention  of  the 
grantor  to  convey  the  land  by  his  deed  held 
proper  and  not  objectionable  as  submitting 
the  question  whether  the  deed  conveyed  the 
legal  title  to  the  property.  Id.  Heirs  of 
deceased  beneficiary  of  trust  deed,  for  whose 
estate  no  executor  or  administrator  had  been 
appointed,  and  trustee  lield  the  only  neces- 
sary and  proper  parties  defendant  to  a  suit 
for  an  injunction  to  prevent  foreclosure. 
Peebles  v.  Yates  [Miss.]  40  So.  996.  Where 
heir  had  been  absent  and  unheard  of  for 
more  than  seven  years,  and  hence  was  pre- 
sumed to  be  dead,  held  that  there  was  no 
presumption  that  she  died  at  any  particular 
time  during  that  period,  and  hence  no  por- 
tion of  her  interest  in  ancestor's  property 
would  pass  under  deeds  executed  by  guard- 
ians of  lier  minor  cotenants  who  were  also 
her  heirs;  Chapman  v.  Kullman,  191  Mo.  237, 
89  S.  W.  924. 
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any  powers  of  sale  conferred  by  tlie  will.^  Hence  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary/  actions  in  respect  thereto^  must  ordinarily  be  brought  by 
the  heir  or  devisee,  and  the  representative  is  not  a  necessary  party  to  proceedings 
to  enforce  liens  thereon  acquired  during  decedent's  lifetime.®  In  some  states  the 
representative  is  given  the  right  to  possession  and  control  of  the  realty  when  neces- 
sary for  the  payment  of  debts/  or  for  purposes  of  administration/  or  when  the' 
rents  and  profits  thereof  are  necessary  in  the  settlement  of  the  estate/  or  when 
tlie  estate  is  insolvent^^  or  is  directed  by  the  court  to  be  administered  as  insolvent." 
In  the  absence  of  a  statutory  provision  to  the  contrary/-  rents  of  realty  which  ac- 
crued during  decedent's  lifetime  go  to  the  representative,  but  those  accruing  after 
his  death  belong  to  the  person  then  entitled  to  the  land.^^     Realty  acquired  by  the 


2.  See    §§    7,    8,   post. 

3.  As  to  sales  under  powers  see  §  5  E, 
post.  For  construction  of  wills  in  this  par- 
ticular, see  Wills,  6  C.  L.   1880. 

4.  See   §   5  B.  ante. 

5.  A  cause  of  action  for  trespass  or  injury 
to  land  occurring  after  decedent's  death 
passes  to  the  heir  or  devisee  and  not  to  the 
executor  or  administrator.  Adams  v.  Slat- 
tery  [Colo.]  85  P.  87.  Hence  an  executor  who 
has  no  estate  in  the  premises  except  a  riglit 
to  lease  the  same  cannot  maintain  an  action 
for'waste,  but  it  must  be  brought  by  the  re- 
versioner in  fee.  Id.'  Not  where  petition  did 
not  allege  that  there  were  any  debts,  or  that 
waste  complained  of  would  lessen  the  rent- 
al value  of  the  estate,  nor  that  the  estate 
would  be  prejudiced,  and  negatived  any  pre- 
sumption as  to  title  being  in  the  estate.  Id. 
Sole  heir  is  vested  at  once  on  tlie  death  of 
the  ancestor  with  title  which  will  support 
an  action  against  a  third  party  witli  respect 
thereto,  regardless  of  whether  there  has 
been  a  settlement  of  the  estate  and  a  decree 
of  distribution.  Hume  v.  Laurel  Hill  Ceme- 
tery, 142   F.   552. 

0.  Not  a  necessary  party  to  proceedings 
to  revive  a  judgment  against  decedent  di- 
recting the  sale  of  land  in  which  no  person- 
al relief  was  granted.  Galloway  v.  Craig 
[Ky.]   92  S.  W.  320. 

7.  Under  Kirby's  Dig.  §  79,  giving  admin- 
istrator possession  and  control  of  lands  for 
payment  of  debts,  he  holds  them  as  trustee 
for  tlie  creditors  and  the  heirs.  Reeder  v. 
Meredith    [Ark.]   93   S.  W.  558. 

8.  Finding  that  possession  was  necessary 
held  sustained  by  the  evidence.  Kern  v.  Ger- 
zema  [Minn.]  106  N.  W.  962.  In  order  to 
defeat  his  right  to  recover  possession  tlie 
heirs,  or  those  claiming  under  tliem,  must 
show  that  as  a  matter  of  fact  the  personal 
property  is  sufficient  for  the  purposes  of  ad- 
ministration. Is  not  sufficient  to  show  that 
there  is  no  absolute  necessity  for  his  taking 
possession,  nor  tliat  tlie  personalty  will  prob- 
ably be  sufficient  to  pay  debts  and  expenses. 
Id.  If  no  reasonable  necessity  exists  he 
cannot  create  one  by  commencing  an  action 
for  the  recovery  of  the  possession  of  the 
land,  thereby  incurring  costs  and  attorney's 
fees.  Id.  In  action  by  administrator  to  re- 
cover possession,  error  in  admission  of  evi- 
dence as  to  value  of  services  of  his  attorney 
in  sucli  action  held  liarmless  where  court 
found  as  a.  fact  tliat  possession  was  neces- 
sary, and  finding  was  sustained  by  evidence. 
Id. 


9.  Rev.  St.  1898,  §  3823,  gives  him  no  right 
to  take  possession  unless  there  are  debts. 
Hinman  v.  Hinman,  126  Wis.  191,  105  N.  W. 
788.'  Such  a  right,  until  exercised,  does  not 
constitute  an  estate  in  possession  as  against 
the  heir,  or  an  intervening  estate  so  as  to 
make  that  of  the  lieir  merely  one  in  remain- 
der or  reversion.  Id.  Complaint  in  suit  by 
heirs  for  partition  held  not  demurrable  on 
ground  that  there  could  be  no  estate  in 
possession  in  the  heirs  because  of  adminis- 
trator's right  to  possession  under  certain 
circumstances,  it  not  appearing  from  the 
complaint  that  an  administrator  was  in  pos- 
session, or  that  there  was  any  administra- 
tor, or  that  there  were  any  debts,  and  there 
being  an  allegation  that  no  persons  other 
than  defendants,  among  whom  administrator 
was  not  included,  had  any  interest  in  the 
land.     Id. 

10.  Under  Pub.  St.  1901,  c.  189,  §  13,  is, 
in  such  case,  required  to  account  for  net 
proceeds  in  his  administration  account. 
Ayers  v.   Laighton,   73  N.   H.   487,   63   A.   43. 

11.  Pub.  St.  1901,  c.  192,  §  1,  construed, 
and  held  that  when  probate  court  orders 
estate  to  be  administered  as  insolvent,  the 
administrator  has  at  least  a  prima  facie 
right  to  the  possession  of  the  realty  and 
must  account  officially  for  rents  collected 
by  him  if  he  takes  possession  in  his  official 
rapacity,  even  though  estate  subsequently 
proves  to  be  solvent.  Ayers  v.  Laighton  73 
N.  H.  487,  63  A.  43.  Where  administrator, 
at  his  own  instance,  obtains  a  decree  di- 
recting estate  to  be  administered  as  insolv- 
ent and  collects  rents  of  realty,  he  will  be 
estopped  to  insist,  upon  ,  settlement  of  his 
account,  that  he  was  not  acting  in  his  official 
capacity.  Id.  In  such  case  his  title  and 
right  to  possession  commence  at  the  date 
of  the  decree  of  the  probate  court  that  the 
estate  is  insolvent,  or  directing  that  it  be 
administered  as  though  insolvent.  Decree 
does  not  have  a  retroactive  effect  so  as  to 
render  his  previous  unauthorized  collection 
of  rents  an  administrative  act  for  which  he 
is  accountable  officially  in  the  probate  court. 
Id.  E.xecutors  who  take  possession  of  the 
realty  must  account  for  the  income  receiv- 
ed from  it  after  the  decree  of  insolvency. 
Hf  rris  v.    Ingalls    [N.    H.]    64    A.    727. 

12.  It  is  the  duty  of  the  administrator 
to  apply  rents  accruing  on  the  property  of 
the  estate  in  his  possession  to  the  payment 
of  its  debts.  Smith  v.  Goethe,  147  Cal.  726 
82   P.   3S4. 

13.  In    suit    by    administratrix    to    recover 
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representative  in  satisfaction  of  judgments  forming  a  part  of  the  assets  of  the 
.^-state  is  to  be  treated  as  personalty  for  all  purposes  of  administration.^*  Under 
the  Federal  statute  the  heirs  of  a  timber  culture  claimant  who  dies  before  ac- 
quiring title  take  the  claim  directly  as  donees  of  the  government  and  not  by  inlieri- 
tance.^^ 

Except  where  the  rule  is  changed  by  will/^  or  by  statute,"  the  legal  title  and 
right  to  possession  of  personalty^®  belonging  to  a  decedent^*^  passes  to  his  personal 


rents  from  one  who  had  acted  as  agent  for 
the  intestate  for  their  coHection,  held  that 
a  direction  of  a  verdict  for  plaintiff  for  the 
full  amount  claimed  was  erroneous  where 
it  did  not  appear  whether  rents  ■were  from 
realty  or  "were  all  assets  of  the  estate,  some 
having  been  collected  before  the  intestate's 
death  and  some  after.  Righter  v.  Haines  [N. 
J.  Law]  64  A.  148.  Administrator  is  not  of- 
ficially accountable  in  settlement  of  his  ac- 
counts for  rents  collected  bj^  him.  Ayers  v. 
Lalghton,  73  N.  H.  487,  63  A.  43.  Has  no 
right  to  rents  accruing  after  decedent's 
death.  Winkle  v.  Meany,  30  Pa.  Super.  Ct. 
339.  Hence,  -where  heirs  leased  property  for 
one  year  with  right  to  end  term  on  90  days' 
notice,  administrator,  on  subsequently  ob- 
taining an  order  of  sale,  had  no  right  to  re- 
lease tenant  from  further  payment  of  rent 
in  consideration  of  his  giving  up  possession, 
and  such  release  did  not  relieve  tenant  from 
liability.     Id. 

14.  Weir  v.  Bagby,  72  Kan.  67,  82  P.  585. 
Heirs  do  not  take  title  to  it  by  descent  from 
ancestor,  since  he  never  owned  it,  nor  until 
the  probate  court  of  proper  jurisdiction  has 
exhausted  its  authority  over  it  by  an  order 
of  distribution,  either  general  or  special, 
w^hich   is   final  in   character.     Id. 

15.  Upon  death  of  a  timber  culture  claim- 
ant before  performance  by  him  of  the  con- 
ditions precedent  to  obtaining  title  from  the 
government,  his  heirs  succeed  to  the  claim 
and  may  obtain  a  patent  therefor  in  their 
own  names  on  making  the  required  proofs, 
but  they  take  directly  as  donees  of  the  gov- 
ernment and  not  by  inheritance.  Haun  v. 
Martin  [Or.]  86  P.  371.  See,  also.  Public 
Lands,  6  C.  L.  1126;  Descent  and  Distribution, 
7   C.  L.  1137. 

16.  See   Wills,   6   C.  L.    1880. 

17.  Under  Wilson's  Rev.  &  Ann.  St.  1903, 
§  6894,  the  personalty  as  well  as  the  realty 
descends  to  the  heirs  subject  to  the  control 
of  the  probate  court  and  to  the  possession  of 
any  administrator  appointed  by  that  court 
for  the  purposes  of  administration.  Litz  v. 
Exchange  Bank,  15  Okl.  564,  83  P.  790.  Per- 
sonalty as  well  as  realty  descends  to  heir 
immediately  on  ancestor's  death,  subject  to 
payment  of  debts.  Manchester  v.  Bursey 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  657,  91  S. 
W.   817. 

IS.  Nelson  v.  Nelson  [Ky.]  96  S.  W.  794; 
Wright  V.  Holmes,  100  Me.  508,  62  A.  507;  Mc- 
Bride  v.  Vance  [Ohio]  76  N.  E.  938.  Where 
land  has  been  sold  and  conveyed  and  title 
has  passed  the  vendor's  claim  for  the  pur- 
chase money  passes  to  his  personal  repre- 
sentative, who  may  collect  it  by  action 
without  joining  the  heirs  at  law.  Brackett's 
Adm'r  v.  Boreing  [Ky.]  89  S.  W.  496.  One 
seeking  to  establish  alleged  gift  of  person- 
alty of  which  he  has  not  possession  must  seek 
to  obtain  possession  by  appropriate  proceed- 

7   Curr.   L. — 89, 


ings  against  personal  representatives  of  de- 
ceased donor,  who  but  for  the  alleged  gift 
would  have  had  title  to  property,  either  alone 
or  in  conjunction  with  the  persons  having 
actual  possession  of  the  property.  Graham 
V.  Spence  [N.  J.  Eq.]  63  A.  344.  Bill  against 
executors  of  party  alleged  to  have  taken 
possession  of  property,  to  which  persons  who 
would  have  been  entitled  to  the  property 
but  for  the  alleged  gift  were  not  made 
parties,  held  demurrable  for  failure  to 
allege  whether  deceased  donor  died 
testate  or  intestate,  and  to  whom  property 
would  pass  in  either  case.  Id.  Debtors  of 
estate  executed  several  notes  to  beneficiaries 
under  will  for  amount  of  their  debt.  There 
being  a  question  as  to  whether  one  of  the 
beneficiaries  took  his  share  for  life  or  ab- 
solutely, the  note  for  his  share  was  made 
payable  to  the  testator's  estate.  Held  that 
last  named  note  was  an  asset  of  the  estate 
and  was  properly  delivered  to  one  of  the 
executors.  In  re  Kemp's  Estate,  49  Misc. 
396,  100  N.  Y.  S.  221.  Is  entitled  to  recover 
money  in  hands  of  heir  belonging  to  the  es- 
tate. Manchester  v.  Bursey  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  657,  91  S.  W.  817.  Mandamus 
being  a  discretionary  writ,  held  that  there 
was  no  abuse  of  discretion  in  denying  a  writ 
to  compel  a  county  judge  holding  a  fund 
belonging  to  a  decedent  to  turn  it  over 
to  the  administrator,  whose  bond  was  not 
sufficient  to  protect  it,  the  judge's  official 
bond  being  sufficient  for  that  purpose  if  ho 
held  fund  in  his  official  capacity  as  the  rela- 
tor contended.  State  v.  Hendee  [Neb.]  105 
N.  W.  892.  Immaterial  that  administrator 
tendered  an  additional  bond  where  there  was 
no  order  fixing  the  amount  thereof  or  ap- 
proving  it.     Id. 

19.  In  proceeding  to  compel  former  ad- 
ministrator, who  had  been  removed,  to  turn 
over  to  his  successor  certain  money  alleg- 
ed to  belong  to  the  estate,  evidence  held  to 
sustain  finding  that  intestate  had  given  mon- 
ey to  former  administrator  personally  as 
a  gift.  Foster  v.  Murphy  [Neb.]  107  N.  W. 
843.  An  administrator  Is  not  entitled  to  the 
possession  of  property  of  which  the  dece- 
dent whose  estate  he  represents  died  possess- 
ed, as  against  a  defendant  who  shows  that  lie 
is  the  equitable  owner  thereof,  in  the  absence 
of  proof  that  there  are  creditors  of  the  es- 
tate whose  equitable  claims  to  the  property 
take  precedence  over  that  of  the  defendant. 
Not  entitled  to  recover  possession  of  prop- 
erty which  decedent  had  contracted  should 
belong  to  him  at  the  time  of  his  death  In 
consideration  of  services  which  were  duly 
performed  by  defendant.  Koslowski  v.  New- 
man [Neb.]  105  N.  W.  295.  On  petition  in 
orphans'  court  for  order  directing  adminis- 
trator to  turn  over  to  petitioner  a  note  in- 
ventoried as  assets  of  the  estate,  evidence 
held   u'ot   to   show  a  gift  of  the  note  to   the 
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representative,  and  all  actions  for  its  recovery  nmst  be  brought  by  him.-''  The 
proceeds  of  insurance  policies  payable  to  the  widovs^  and  children,^^  the  damages  re* 
covered  for  the  negligent  killing  of  the  decedent  which  the  statute  provides  shall  be 
for  th.e  sole  benefit  of  the  widoAv  and  next  of  kin,"  and  accrued  pensions,"'  are  not 
assets.  The  right  of  the  survivor  to  sell  community  property  to  pay  community 
debts  cannot  be  exercised  in  disregard  of  the  right  of  the  general  creditors  of  the 
estate  to  subject  it  to  the  payment  of  their  claims  nor  of  the  right  of  the  minor 
children  to  subject  it  to  their  claim  for  an  alloAvance.^* 


petitioner  by  tlie  maker.  In  re  Ferdon's 
Estate  [N.  J.  Eq.]  62  A.  551.  Personal  repre- 
sentatives of  life  tenant  held  to  have  no 
legal  riglit  to  rents  accruing'  after  her  de- 
cease under  lease  of  realty  made  by  her. 
Steuber  v.  Huber,  107  App.  Div.  599,  95  N. 
Y.  S.  34S.  On  death  of  tenant  in  possession 
under  a  lease  for  a  definite  term  or  from 
year  to  year,  his  estate  passes  to  his  per- 
sonal representatives,  and  if  tliey  continue 
in  possession  without  terminating  the  ten- 
ancy, tliey  are  liable  in  tlieir  representative 
capacity  for  rent  thereafter  accruing.  Id. 
Lessee  having  entered  into  possession  under 
a  lease  made  by  an  executrix  and  life  ten- 
ant, held  es-topped  to  contend,  in  an  action 
for  rent,  that  it  was  void  because  not  con- 
firmed by  the  court,  and  such  estoppel  ex- 
tended to  and  bound  liis  executors  who  en- 
tered into  aid  retained  possession  of  the 
property  under  the  lease,  and  precluded  them 
from  setting  up  sucli  invalidity  -in  an  ac- 
tion against  them  for  rent  accruing 
after  their  testator's  death.  Id.  Evi- 
dence held  to  sustain  finding  that  exec- 
utors of  deceased  lessee  held  possession 
of  the  leased  premises  in  their  representative 
capacity.  Id.  Complaint  in  action  by  ad- 
ministrator to  recover  a  deposit  made  by  de- 
cedent in  defendant  bank  lield  properly  dis- 
missed for  failure  of  proof  that  at  time  of 
decedent's  deatli  there  was  any  money  be- 
longing to  him  on  deposit,  where  pass  book 
sliowed  a  deposit  made  by  decedent  and  a 
subsequent  withdrawal,  but  there  was  no 
evidence  as  to  the  date  of  decedent's  death. 
Harris  v.  State  Bank,  49  Misc.  458,  97  N.  Y. 
S.  1014.  Statement  by  plaintiff  at  the  time 
when  he  made  demand  on  defendant  that  de- 
cedent died  on  a  certain  date  had  no  proba- 
tive force  as  evidence  of  decedent's  death 
or  the  time  of  his  death.  Id.  Admission  in 
answer  that  decedent  made  a  deposit  in  his 
lifetime  held  not  an  admission  that  sum 
was  still  on  deposit  at  time  of  his  death,  in 
view  of  express  denial  of  that  fact  and 
proof  from  pass  book  that  deposit  was  with- 
drawn. Id.  Orphans'  court  held  to  have 
properly  dismissed  petitioji  by  administra- 
tor d.  b.  n.  c.  t.  a.  to  obtain  possession  of 
personalty  and  the  proceeds  of  realty  alleg- 
ed to  belong  to  the  estate  in  the  possession  of 
the  executor  of  a  deceased  life  tenant  and 
the  beneficiaries  under  her  will,  where  it 
did  not  appear  from  the  will  that  the  ad- 
ministrator was  entitled  thereto  in  prefer- 
ence to  the  remainderman,  or  that  the  fu- 
neral expenses  of  the  life  tenant,  for  which 
the  property  was  liable,  had  been  paid. 
Coover's  Estate,  27  Pa.  Super.  Ct.  12.  In  ac- 
tion by  administrator  to  recover  personalty 
from  vendee  of  decedent's  husband  on  ground 
that    husband    purchased    property    as    dece- 


dent's agent  and  that  therefore  it  belonged 
to  her  estate,  held  that  nonsuit  was  prop- 
erly granted  on  the  ground  that  evidence 
was  insufficient  to  show  ownership  in  de- 
cedent. Du  Bose  V.  Gladden  [S.  C]  55  S.  E. 
152. 

20.  See  §   5  B,  post. 

21.  See,  also.  Insurance,  6  C.  L.  69;  Fra- 
ternal Mutual  Benefit  Associations.  5  C.  L. 
1523.  Proceeds  of  benefit  certificate  payable 
to  decedent's  "legal  heirs"  held  not  a'ssets 
of  the  estate,  the  heirs  taking  by  virtue 
of  the  contract  and  not  by  succession.  Burke 
V.  Modern  Woodmen  of  America  [Cal.  App.] 
84  P.  275.  Proceeds  of  insurance  policies 
payable  to  children  held  not  made  assets 
by  arrangement  whereby,  under  order  of 
court,  legal  title  was  transferred  to  insured 
and  by  him  to  a  loan  company  in  order  that 
policies  might  be  kept  alive  for  children's 
benefit.  In  re  Joost's  Estate,  50  Misc.  78, 
100  N.  Y.  S.  378.  Where  will  stated  that 
testator  was  insured  in  a  beneficial  asso- 
ciation in  a  specified  sum  made  payable  to 
person  named  as  executor,  who  was  to  dis- 
tribute same  according  to  directions  given 
him  by  decedent  during  his  lifetime,  and 
there  was  no  evidence  as  to  the  character  of 
the  policy,  held  that  the  proceeds  of  the  poli- 
cy were  not  shown  to  be  assets  of  the  estate 
and  were  improperly  included  in  the  exec- 
utor's account.  Kelley's  Estate,  29  Pa  Su- 
per.  Ct.   106. 

22.  See,  also.  Death  by  W^rongful  Act,  7 
C.  L.  1083.  Under  Act  March  3.  1848,  1  Gen. 
St.  p.  liSS.  Gottlieb  v.  North  Jersey  St.  R. 
Co.,  72  N.  J.  Law,  4 SO,  63  A.  339.  In  case  the 
statute  provides  that  the  action  shall  be 
brougiit  by  the  administrator,  he  holds  the 
fund  as  trustee  for  its  distribution  in  the 
manner  pointed  out.  Husband,  not  being  one 
of- the  next  of  kin  within  meaning  of  Act 
March  3,  184  8,  1  Gen.  St.  p.  1188,  is  not 
entitled  to  any  part  of  it,  and  when  he  re- 
ceives it  as  administrator  must  distribute  it 
among  next  of  kin.  Id.  Is  not  assets  or 
liable  for  debts  under  Iowa  Code  §  3313,  or 
Comp.  Lav/s  Mich.  §  6309.  In  re  Williams' 
Estate  [Iowa]  107  N.  W.  608.  If  beneficiary 
resides  in  another  jurisdiction  the  statutes 
of  the  state  giving  the  riglit  of  action  cannot 
follow  the  fund,  when  once  collected,  into 
the  domicile  of  the  beneficiary,  and  there  de- 
termine whether  it  shall  be  exempt  from  the 
debts    of    the    deceased.      Id. 

23.  Under  Federal  pension  laws,  accrued 
pensions  are  not  assets  or  liable  for  debts, 
but  inure  to  the  benefit  of  the  widow,  or  the 
children  if  there  is  no  widow,  and  hence 
guardian  of  infant  children  of  deceased 
widow  of  pensioner  are  entitled  to  ac- 
crued pension  due  her  at  her  death  as  against 
administrator   who   seeks  possession  of  it   to 
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(§5)  B.  Collect  ion  and  reduction  to  possession.^^ — Since  the  legal  title  and 
right  to  possession  of  personalty  is  in  the  representative,-*'  all  actions  for  its  re- 
covery must  ordinarily  be  brought  by  him,-'  the  heirs  not  being  necessary  pa.rties,-* 
and  limitations  commence  to  run  from  the  date  of  his  appointment.^*^  Where  he  re- 
fuses to  sue,  however,  the  heir  may  do  so,  but  the  representative  must,  in  such  case, 
be  made  a  party  defendant.^"  Legatees  may  follow  funds  of  the  estate  into  property 
in  which  they  have  been  wrongfully  invested  by  the  representative  where  it  appears 
that  all  other  claims  in  the  nature  of  debts  and  bequests  have  been  paid."^     Stat- 


pay  debts.  Pinson  v.  Sanders  [Ky.]  96  S. 
W.    444. 

24.  Hence  the  sale  and  transfer  of  per- 
sonalty by  the  widow  after  her  husband's 
decease  to  a  creditor  in  payment  of  a  com- 
munity debt  •was  no  defense  to  an  action  by 
her  as  administratrix  to  recover  such  prop- 
erty from  him,  in  the  absence  of  a  shov/ing 
that  defendant's  claim  was  superior  to  that 
of  the  other  creditors  or  of  the  minor  chil- 
dren of  the  deceased  or  that  there  was  other 
property  of  the  estate  sufficient  to  pay  the 
other  creditors  and  provide  an  allowance  for 
said  minor  children.  Latham  v.  Dawson 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  67.5,  89  S. 
W.  315.  Unauthorized  sale  of  community 
property  by  widow  held  to  pass  only  such 
part  thereof  as  she  might  be  entitled  to 
have  set  off  to  her  in  the  administration  of 
the  estate.     Id. 

•25.      See   5   C.   L.    1207. 

26.  Se6    §    5   A,   ante. 

27.  Action  on  injunction  bond  restrain- 
ing the  cutting  of  timber  for  damages  for 
timber  cut  and  carried  away  by  plaintiffs 
in  injunction  suit  before  defendant's  death 
should  be  brought  by  personal  representa- 
tives of  the  defendant  in  that  suit,  or  he 
should  be  a  party  plaintiff,  or  in  case  of  his 
refusal  to  .sue  or  join  in  the  suit  lie  sliould 
be  made  a  defendant,  since  amount  recover- 
ed would  be  assets  in  his  hands.  Miller  v. 
Smythe  [Ky.]  92  S.  W.  964.  An  action  to 
recover  personalty  alleged  to  have  been  con- 
verted by  widow  cannot  be  maintained  by  an 
heir  or  distributee,  but  must  be  brought  by 
the  personal  representative.  Nelson  v.  Nel- 
son [Ky.]  ^6  S.  W.  794.  Fact  that  there  is 
no  personal  representative  does  not  authorize 
heirs  to  bring  suit,  since  they  can  have  one 
appointed  and  it  is  their  duty  to  do  so. 
Id.  Administrator  is  the  proper  party  to 
sue  for  the  recovery  of  personalty '  given 
away  by  the  intestate  in  her  lifetime  in 
fraud  of  her  husband's  rights.  Wright  v. 
Holmes,  100  Me.  508.  62  A.  507.  Adminis- 
tratrix of  deceased  bailor  may  recover  money 
placed  in  bailment  bj'  him  for  purpose  of 
defrauding  his  creditors.  Knapp  v.  Knapp, 
118  Mo.  App.  G85,  96  S.  W.  295.  Petition  in 
action  by  administrator  for  conversion  of 
stock  held  insufficient  to  show  conversion 
where  it  merely  alleged  that  defendant  re- 
fused to  give  up  stock  certificates.  Richard- 
son V.  Busch  [Mo. I  95  S.  W.  894.  In  action 
by  administrator  on  note  alleged  to  have 
been  given  to  decedent,  statements  of  deceas- 
ed in  his  lifetime  tending  to  show  friendly 
and  confidential  relations  between  himself 
and  defendant  held  too  remote.  Steltemeier 
V.  Barrett,  115  Mo.  App.  323,  91  S.  W.  56. 
In  action  by  administrator  on  note  helong- 
<ng     to     decedent,     declaration     by     decedent  ' 


tending  to  show  ownership  of  note  and  that 
it  was  due  and  unpaid  held  self-serving  and 
Inadmissible.  Id.  An  executor  and  testa- 
mentary trustee  may  sue  in  his  representa- 
tive capacity  to  recover  assets  of  the  estate 
in  the  possession  of  the  defendant,  though 
he  in  his  individual  capacity  acted  in  col- 
lusion with  the  defendant  in  despoiling  the 
estate.  Suit  against  coexecutor  and  others 
to  set  aside  conveyance  made  by  both  exec- 
utors through  fraud  of  defendant  executor. 
Smith  V.  David  Stevenson  Brewing  Co..  50 
Misc.  395,  100  N.  Y.  S.  521.  He  may  also  join 
himself  as  a  plaintiff  in  his  individual  capa- 
city for  the  purpose  of  having  his  individual 
rights  in  the  property  determined.  Id.  Fact 
that  executor  converts  personalty  converted 
"by  him  into  land  does  not  give  heirs  of  a 
legatee  a  right  to  recover  possession  tliere- 
of.  Conley  v.  V^'alton.  4  9  Misc.  1,  96  N.  Y.  S. 
400.  Pending  administration,  administrator 
alone  has  authority  to  sue  for  rents  accruing 
on  decedent's  estate  before  the  appointment 
of  the  administrator.  Smart  v.  Panther  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  448.  95  S.  V.'.  679. 
2S.  V\"here  equitable  title  and  right  to  pos- 
session have  passed  to  vendee  of  land  under 
title  bond,  the  vendor's  heirs  have  no  right 
to  sue  to  recover  the  land  for  nonpayment 
of  the  purchase  price,  but  the  remedy  is  an 
action  by  the  vendor's  representative  to  re- 
cover the  unpaid  purchase  money,  to  which 
the  heirs  are  not  necessary  parties,  where 
no  lien  is  asserted  and  specific  performance 
is  not  asked.  Doty  v.  Jameson  [Ky.]  93  S. 
"SV.  638.  Heirs  and  next  kin  of  a  deceased 
legatee  held  improperly  joined  as  plaintiffs 
in  suit  by  administratrix  of  such  legatee 
against  executrix  of  deceased  executor  of 
estate  of  legatee's  testator,  both  individually 
and  In  her  representative  capacity,  to  reach 
land  in  Vv^hich  it  is  alleged  that  the  executor 
invested  funds  embezzled  by  him  from  his 
testator's  estate  and  conveyed  to  defendant, 
his  wife,  with  intent  to  defraud  those  in- 
terested in  the  estate,  and  to  create  a  secret 
and  illegal  trust  in  favor  of  himself  and  his 
family,  they  not  having  a  riglit  to  recover 
the  property.  Code  Civ.  Proc.  S  446.  relating 
to  joinder  of  parties  plaintiff,  construed.  Con- 
ley    V.    Vi'alton,    49    Misc.    1,    96    N.    Y.    S.    400. 

29.  Appointment  of  first  administrator 
held  a  general  one  empowering  him  to  make 
an  inventory  and  do  everything  else  neces- 
sary to  collect  a  note  due  the  estate,  and, 
he  having  failed  to  make  an  inventory,  limi- 
tations proceeded  to  run  against  the  estate. 
Walker's  Adm'r  v.  Turley  [Ky.]  90  S.  W.  576. 
Limitations  against  the  right  to  recover 
property  alleged  to  have  been  converted  by 
defendant.  White  v.  Blankenbeckler.  11.")  Mo 
App.    722,    92    S.    W.    503. 

30.  Action   to   recover   personalty    alleged 
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utes  in  some  states  provide  for  a  summary  proceeding  by  the  representative  in  the 
probate  court  for  the  recovery  of  personalty  in  the  possession  of  others.^^ 

As  a  general  rule  the  heirs  -alone  have  the  right  to  bring  actions  in  regard  to 
realt}^,^^.  but  the  representative  is  the  proper  party  to  do  so  in  states  where  he  is  en- 
titled to  its  j)ossession.^*  By  statute  in  some  states  he  may  maintain  an  action 
against  one  wrongfully  in  possession  under  an  adverse  claim  of  title.^^  His  right  to 
recover  realty  fraudulently  conveyed  by  decedent  in  his  lifetime  is  generally  limited 
to  cases  where  he  has  been  authorized  to  sell  it/^  or  where  there  is  a  deficiency  of 


to  have  been  converted  by  widow.  Nelson 
V.   Nelson    [Ky.]    96  S.   W.   794. 

31.  Complaint  held  to  sufficiently  allege 
ow^nership  of  the  funds  in  plaintiffs,  it  ap- 
pearing' therefrom  that  all  other  claims  in 
the  nature  of  debts  and  bequests  had  been 
paid.     Chaves  v.  Myer   [N.  M.]    85  P.   233. 

33.  Administration  Act  §  81  held  to  apply 
only  to-  property  owned  by  decedent  at  the 
time  of  his  deatli,  which  has  not  at  the  time 
of  the  petition  filed  thereunder  been  reduced 
to  possession  by  the  representative  and 
not  where  the  representative  has  once 
had  possession  of  the  property  and  has 
lost  or  parted  therewith.  Mohlke  v.  People, 
117  111.  App.  595.  ■  The  proceeding  is  re- 
garded as  one  of  an  equitable  nature,  and 
pleadings  filed  thereunder  are  to  be  treated 
and  regarded  as  pleadings  in  equity.  Id. 
Sufficiency  of  affidavit  to  petition  held  waiv- 
ed where  respondent  filed  answer  after  his 
motion  to  quash  was  overruled.  Id.  Sum- 
mary proceedings  provided  for  by  Gen.  St. 
1901,  §  3002,  for  the  discovery  and  to  compel 
the  delivery  of  property  or  effects  of  an 
estate  suspected  of  having  been  concealed, 
embezzled  or  conveyed  away,  is  not  the 
proper  remedy  to  enforce  the  payment  of  a 
debt  to  an  estate,  or  to  try  contested  rights 
to  property  as  between  the  representative  of 
the  estate  and  others.  Humbarger  v.  Hum- 
barger.  72  Kan.  412,  83  P.  1095.  Court  held 
to  have  properly  closed  investigation  and 
discontinued  proceeding  where  it  appeared 
on  the  hearing  that  note  alleged  to  have 
been  concealed  was  not  concealed,  and  it 
was  then  proposed  to  extend  the  inquiry  as 
to  the  maker's,  liability  thereon.  Id.  In 
proceedings  by  administrator  under  Code 
Civ.  Proc.  §  2707,  et  seq.,  for  discovery  and 
delivery  of  assets,  evidence  held  not  to  show 
Fuch  a  clear  right  to  property  in  administra- 
tor as  to  justify  relief  prayed  for.  In  re  Hani- 
man's  Estate.  50  Misc.  245,  100  N.  T.  S.  481. 
In  any  event  application  must  be  denied 
where  it  appears  that  property  is  not  in 
possession  of  party  from  whom  it  is  sought 
to  be  recovered  but  has  been  disposed  of  by 
him.  Id.  Under  §§  2709,  2710,  as  amended 
by  Laws  1903,  p.  1195,  c.  526,  held  that  sur- 
rogate ha.s  discretionary  power  to  examine 
the  person  proceeded  against,  notwithstand- 
ing the  interposition  of  an  answer  alleging 
title  to  the  property  in  question.  Gick  v. 
Stumpf,  98  N.  Y.  S.  961,  afg.  Gick's  Will,  49 
Misc.  32,  98  N.  T.  S.  299.  Under  Bal.  Ann. 
Codes  &  St.  §  6212,  authorizing  court,  on 
complaint  of  any  person  interested,  to  cite 
a  person  charged  w^ith  concealing  assets  and 
to  examine  him  under  oath  on  the  matter 
of  such  complaint,  and  Id.  §  6213,  providing 
that  all  interrogatories  put  to  liim  and  his 
answers   shall   be   In   writing   and   signed   by 


him.  It  is  not  necessary  that  all  the  inter- 
rogatories shall  be  reduced  to  writing  and 
submitted  before  witness  is  required  to  an- 
swer any  of  them,  but  proper  practice  is  to 
reduce  each  interrogatory  to  writing  as  ask- 
ed and  each  answer  as  given.  Main  v.  Had- 
tield,   41  Wash.  504,  84  P.   12. 

33.  See  §  5  A,  ante. 

34.  As  a  general  rule  the  right  to  recover 
possession  of  property  forming  a  part  of  the 
TEtate  of  a  decedent  is  in  the  administra- 
tor, if  there  be  administration,  and  the  heirs 
at  law  cannot  sue  for  that  purpose  without 
his  consent.  Rule  applied  to  realty.  Ander- 
son V.  Goodwin,  125  Ga.  663,  54  S.  E.  679.  If 
the  administrator  commits  a  fraud  upon  the 
estate  or  colludes  with  others  to  do  so,  this 
rule  does  not  prevent  the  heirs  from  bring- 
ing an  equitable  action  against  him  and 
those  in  collusion  with  him  for  the  purpose 
of  protecting  the  estate.  Id.  To  recover 
realty  illegally  sold  for  inadequate  price 
through  collusion  with  administrator.  Id. 
General  allegations  of  fraud  held  insufficient. 
Id.  One  heir  alone  can  go  no  farther  than 
is  necessary  to  protect  his  own  interest,  and 
cannot  recover  the  entire  estate  for  the  bene- 
fit of  the  others  in  spite  of  their  quitclaim 
deeds  and  over  their  protest.  Id.  Allega- 
tions as  to  debts  held  too  vague  to  affect  the 
question.  Id.  Action  for  cancellation  of 
deed  may  be  continued  on  plaintiffs  death 
by  his  executor,  when  properly  substituted, 
without  joinin.g  the  devisees  as  parties. 
Rev.  Code  Civ.  Proc.  §  82,  and  Rev.  Prob.  Code 
§§  147,  242,  243,  construed.  Subera  v.  Jones 
[S.  D.]  108  N.  W.  26.  Rights  of  residuary 
legatees  held  to  have  been  fully  protected 
by  order  allowing  them  to  intervene  if  they 
so  desired.     Id. 

35.  Under  Bal.  Ann.  Codes  &  St.  §§  6200, 
6206,  6297,  may  do  so  on  behalf  of  estate 
and  all  the  heirs,  though  it  is  not  alleged 
that  there  are  any  debts,  at  least  v,-here 
such  administrator  is  appointed  within  6 
years  from  the  date  of  decedent's  death  and 
hence  before  debts  are  barred  as  claims 
against  realty  by  Id.  §  4642.  Gibson  v.  Sla- 
ter, 42  Wash.  347,  84  P.  648.  Id.  §  4640,  pro- 
viding that  lands  of  which  an  intestate  dies 
seised  shall  immediately  vest  in  his  heirs, 
and  that  their  title  and  ri.ght  to  possession 
shall  be  good  as  against  all  persons  claim- 
ing adversely  to  them  except  the  administra- 
tor, and  that  they  may  sue  for  and  recover 
their  respective  shares  from  any  person  ex- 
cept the  administrator,  held  not  to  be  incon- 
sistent with  sections  above  cited,  and  not  to 
prevent  such  a  suit.     Id. 

36.  As  between  the  debtor  and  his  credit- 
ors, property  fraudulently  conveyed  remains 
the  property  of  the  debtor  and  may  be  re- 
covered or  sold  by  the  administrator  by  due 
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assets  to  pay  debts."  In  some  states  creditors  are  given  a  right  to  recover  realty 
so  conveyed  where  the  estate  is  insolvent.^^  Where  the  administrator  refuses  to  act, 
an  heir  may  sue  to  set  aside  mortgages  and  to  recover  property  alleged  to  have  been 
fraudulently  obtained  from  the  intestate.'^ 

It  is  the  duty  of  the  representative  to  settle  the  estate,  pay  the  debts,  and  dis- 
tribute the  surplus.*"  He  is  bound  to  settle  the  estate  with  reference  to  the  situa- 
tion of  the  assets  at  the  time  of  the  death  of  the  decedent,  and  must  not  attempt 
by  trade  or  speculation  to  adjust  its  affairs  on  a  different  basis,  or  speculate  in  de- 
mands against  the  creditors.*^  He  should  collect  the  debts  due  the  estate  in  cash, 
and  if  he  assumes  the  responsibility  of  changing  their  nature,  as  by  accepting  a 
judgment  against  a  third  person  in  lieu  of  a  note,  he  should  be  deemed  to  have  done 
so  in  his  individual  capacit}',  and  must  sue  for  the  new  debt  in  his  own  name.*^ 
In  the  absence  of  a  statute  to  the  contrary,  he  may  assign,  sell,  and  transfer  the 
choses  in  action  of  the  estate  held  by  him.*^     In  many  states  he  may  not  settle 


proceedings.  Rev.  Laws  c.  146,  5§  2,  17;  Id 
c.  17S,  §  1.  Dunbar  v.  Kelly,  189  Mass.  390 
75  N.  E.  740.  Rev.  LaTs-s  c.  146,  §  17.  Action 
is  premature  when  brought  pending  an  ap- 
peal from  a  probate  decree  granting  thf 
license,  since  the  appeal  renders  the  decree 
of  no  elTect  as  to  future  proceedings,  and  if 
finally  affirmed  a  new  decree  is  entered 
which  takes  effect  from  the  time  of  entry 
under  the  order  of  affirmation.  Tyndale  v. 
Stanwood,  190  Mass.  513,  77  N.  E.  481.  Rev. 
Laws  e.  146,  §  2,  providing  that  no  claim  by 
entry  or  by  action  to  land  fraudulently  con- 
veyed by  the  deceased  shall  be  made,  un- 
less within  five  years  after  the  decease  of 
the  grantor,  is  a  statute  of  limitations,  and 
writ  of  entry  brought  by  administrator  in 
land  court  more  than  5  years  after  decedent's 
death,  to  recover  land  fraudulently  conveyed, 
is  barred.  Id.  This  Is  true  though  admin- 
istrator previously  procured  license  to  sell 
land  and  brought  another  action  for  the  sam.e 
purpose  -which  -was  premature.  Rev.  Laws  c. 
202.  §  31,  authorizing  the  bringing  of  a  new 
action  on  tlie  abatement  of  a  former  one 
within  the  time  limited  in  that  chapter,  hav- 
ing no  application  to  actions  under  c.  146. 
Id. 

37.  Where  there  is  deficiency  of  assets  be- 
cause of  allowance  of  claims  vrhich  are  a 
charge  on  the  estate.  Comp.  Laws  1897,  § 
9363,  et  seq.  Chapoton  v.  Prentis  [Mich.] 
13  Det.  Leg.  N.  186.  107  N.  W.  879.  Neither 
an  order  of  the  probate  court  nor  an  appli- 
cation by  creditors  is  a  -necessary  prereq- 
isite  to  the  bringing  of  such  a  suit.  Id. 
Executor  is  not  required  in  first  instance  to 
prove  claim.s  allowed  against  estate  for  pur- 
pose of  showing  a  deficiency  of  assets  other 
than  by  the  report  of  the  commissioners  or 
the  judgment  of  the  circuit  court  on  appeal, 
the  burden  being  on  defendant  to  impeach 
their  validity.  Id.  Allowance  of  claims  by 
commissioners  not  shown  on  their  face  to 
have  accrued  after  testator's  death  is  prima 
facie  evidence  that  they  accrued  before  that 
time.  Id.  Answer  having  admitted  that 
commissioners  gave  notice  of  meetings  ac- 
cording to  the  statute,  it  vras  unnecessary 
to  prove  that  fact.  Id.  Defense  that  no 
notice  of  meetings  -w^as  given  to  executor 
held  not  available  under  answer  where  rec- 
ord did  not   set   out   order  of  probate   court 


nnd  It  did  not  appear  that  it  contained  any 
such  requirement.  Id.  Creditor  v.'ho  had 
parted  with  his  interest  in  the  property  con- 
veyed held  not  a  necessary  party.  Id.  De- 
cree directing  reconveyance  of  the  property 
held  too  broad,  and  modified  so  as  to  re- 
quire grantee  to  pay  allowed  claims  and 
costs  of  the  proceedings  with  a  provision 
for  sale  of  land  in  case  of  a  failure  to  do 
so.     Id. 

38.  Under  Laws  1896,  p.  604,  c.  547  §  232 
providing  that  a  creditor  of  a  deceased  in- 
solvent debtor  having  a  claim  or  demand  ex- 
ceeding 1100  m.ay  sue  to  set  aside  a  con- 
veyance of  realty  by  the  decedent  as  fraudu- 
lent without  having  first  obtained  a  judg- 
ment on  such  claim  or  demand  which,  if  dis- 
puted, may  be  established  at  the  trial,  held 
that  plaintiff  in  such  action  must  prove  his 
claim  in  same  manner  in  which  he  would  be 
required  to  prove  it  in  an  action  at  law. 
Mertens  v.  Mertens,  48  Misc.  233,  96  N.  Y.  S. 
785.  In  suit  by  administrator  of  deceased  soii 
to  set  aside  a  conveyance  by  deceased  father 
as  in  fraud  of  son's  rights  as  creditor,  held 
that  evidence  was  insufficient  to  show  that 
father's  estate  was  insufficient  to  meet  debt  to 
son.  Id.  It  is  incumbent  on  him  to  prove 
his  debt  and  that  the  estate  of  the  decedent 
is  insufficient  to  meet  it.  Id.  Where  exec- 
utor states  under  oath  in  his  account  that  he 
knows  of  no  claims  in  favor  of  the  estate 
other  than  those  stated,  he  cannot  there- 
after, in  a  suit  by  a  creditor  to  set  aside 
a  conveyance  of  his  decedent  as  fraudulent, 
claim  that  other  assets  existed  for  the  pur- 
pose of  showing  that  the  estate  is  solvent. 
Id. 

39.  Marsh  v.  Marsh,  78  Vt.  399,  63  A.  159. 

40.  41.     Hayes  v.  Rich   [Me.]   64  A.   659. 

42.  Hayes  v.  Rich  [Me.]  64  A.  659.  Where 
he  accepted  worthless  judgment  in  lieu  of 
note,  there  being  no  evidence  that  the 
maker  of  the  note  was  not  able  to  pay  it. 
Id.  Administrator  held  not  entitled  to  judg- 
ment in  his  representative  capacity  where 
it  did  not  explicitly  or  satisfactorily  appear 
that  note  which  he  used  to  purchase  the 
judgment  sued  on  wns  in  fact  a  part  of 
the  assets  of  the  estate.  Id.  Assumption 
that  he  could  recover  in  his  representative 
capacity  held  incompatible  with  right  of  de- 
fendant to  testify  in   his  own   behalf.     Id, 
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claims  in  favor  of  the  estate  for  less  than  the  full  amouiit  due  without  the  approval 
of  the  probate  court.**  He  has  no  power  to  relieve  one  holding  money  belonging 
to  the  estate  as  an  involuntary  trustee  from  his  trust  relation  to  the  estate.*^  A 
release  of  a  debt  b}^  a  beneficiary  under  the  will  does  not  bar  a  suit  thereon  by  the 
representative,  at  least  where  the  person  giving  it  is  not  the  sole  beneficiary.*^ 
An  action  of  conversion  cannot  be  maintained  against  a  representative  for  property 
alleged  to  have  been  converted  by  his  decedent  in  the  absence  of  a  showing  that 
any  of  it  came  into  the  representative's  hands.*' 

The  principal  administrator  on  his  appointment  at  once  takes  title  to  the  entire 
personal  estate  of  the  deceased,  wherever  situated.*®  Though  his  letters  do  not  au- 
thorize him  to  go  into  a  foreign  state  and  enforce  his  rights  by  action  in  its  courts, 
he  may  take  possession  of  assets  wherever  found  if  he  can  do  so  peaceably,  and  mav 
receive  payment  of  debts  and  claims  due  the  estate  wherever  the  same  is  voluntarily 
made,  and  his  quittance  or  discharge  given  therefor  is  valid  against  the  claim  of  an 
ancillary  administrator  subsequently  appointed.*^  A  representative  may  sue  to 
foreclose  a  mortgage  on  land  in  a  state  other  than  that  «>!'  his  appointment  where 
he  complies  with  the  laws  of  the  forum,  though  a  representative  has  previously  been 
appointed  in  the  latter  state. ^"^ 

It  is  frequently  made  the  duty  of  the  public  admiiii-trator  to  take  charge  of 
property  or  assets  of  a  decedent  left  in  a  situation  exposed  to  loss  or  damage  where 
no  other  person  administers  on  them.^^     In  some  states  temporarv  administrators 


43.  May  seU  choses  in  action  without  re- 
sort to,  and  notwithstanding  Code  Civ.  Proc. 
§  2717,  providing  for  tlie  sale  of  personalty 
"^vlien  necessary  to  pay'  debts.  Huck  v. 
Kraus,  99  N.  Y,  S.  490.  Written  assignment 
of  note,  made  and  executed  by  executors, 
lield  to  confer  title  thereto  on  the  assignee 
and  to  give  liim  right  to  sue  thereon,  tliough 
one  of  the  executors  claimed  that  estate  was 
still  interested  in  note  and  tliat  recovery 
tliereon  ■n'ould   inure  to  its  benefit.     Id. 

44.  Claims  accruing  in  decedent's  lifetime. 
Van  Dusen  v.  Topek.a  Woolen  Mill  Co.  [Kan.] 
87  P.  74.  May  com.pound  vv^itli  a  debtor  of 
tlic  deceased  for  a  debt  due  with  the  approv- 
al of  the  probate  court.  Marsh  v.  Marsh,  78 
V't.  399,  63  A.  159.  Allegations  of  bill  held 
insufficient  to  show  tliat  compromise  of  suit 
by  creditors  to  set  aside  mortgages  given  by 
deceased  was  intended  to  bar  suits  by  heirs 
to  set  aside  conveyances  of  other  property. 
Id. 

45.  First  Nat.  Bank  v.  Wakefield,  14  8  Cal. 
.558,  83  P.  1076.  Where  money  was  deposited 
in  bank  under  mistaken  belief  that  it  be- 
longed to  a  partnership  of  which  decedent 
v^as  a  member,  but  it  was  subsequently  ju- 
dicially determined  tli.at  no  such  partner- 
ship existed  and  that  the  money  was  assets 
of  the  decedent's  estate,  held  that  tlie  bank 
was  an  involuntary  trustee,  and  administi'a- 
tor  had  no  autliority  to  autliorize  it  to  use 
any  part  of  tlie  money  to  satisfy  a  mortgage 
held  by  it  on  property  belonging  to  the  es- 
tate.    Id. 

4C,  Release  of  widow  of  claim  on  policy 
of  insurance  on  decedent's  life,  payable  to 
his  executor,  held  not  a  bar  to  a  suit  tliereon 
by  the  executor,  she  not  being  tlie  only  per- 
son interested  in  the  proceeds  under  Code  §§ 
1805.  3313.  and  not  having  been  given  tlie  right 
by  the  will  under  which  she  took  proceeds 
charged  with  the  paj'ment  of  her  deists,  and 


it  not  appearing  whether  she  had  elected 
to  take  under  the  will  or  under  the  statute. 
Rauen  v.  Prudential  Ins.  Co.,  129  Iowa  725 
106  N.   W.   198. 

47.  Where  widow  took  charge  of  deceas- 
ed husband's  property  and  used  and  dispos- 
ed of  it  as  she  pleased  during  her  lifetime, 
and  on  her  death  none  of  it  could  be  identi- 
fied as  coming  into  the  hands  of  her  admin- 
istrator, held  that  husband's  administrator 
subsequently  appointed  could  not  sue  wid- 
ow's administrator  for  conversion  of  the 
property,  but  his  remedy  was  by  a  pro- 
ceeding for  tlie  allowance  of  liis  claim 
against  the  Avidow's  estate  in  the  probate 
court.  White  v.  Blankenbeckler,  115  Mo 
App.  722,  92  S.  W.  503.  Even  if  widow  could 
be  regarded  as  trustee  for  heirs  under  agree- 
ment with  them  as  to  the  possession  of  the 
property,  and  they  might  be  entitled  to  es- 
tablish an  equity  in  the  assets  in  the  hands 
of  her  administrator  superior  to  the  claims 
of  her  heirs,  they  could  only  do  so  in  an 
equitable  proceeding  for  that  purpose  and 
not  in  an  action  for  conversion  against  her 
administrator.     Id. 

48.  In  re  Williams'  Estate  [Iowa]  107  N 
W.   60S. 

49.  In  re  Williams'  Estate  [Iowa]  107 
N.  "^^  608.  Domiciliary  administrator  held 
entitled  to  receive  damages  collected  from 
railway  company  on  whose  line  deceased 
was  killed  in  foreign  state,  and  his  title 
to  such  money  could  not  be  disturbed  in 
favor  of  administrator  subsequently  appoint- 
ed in  latter  state  on  application  of  a  credit- 
or.     Id. 

50.  May  do  so  under  Code  1896,  §  360, 
where  he  has  complied  wjth  Id.  §  359* 
Campbell    v.    Hughes    [Ala.]    42    So.    42. 

51.  Word  "papers"  in  Rev.  St.  1899,  §  292, 
declaring  it  to  be  the  duty  of  the  public 
administrator   to   take   charge   of   the   estates 
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are  required  to  deposit  funds  received  b}'  tliem  witli  a  depositary  designated  by  the 
court,  and  the  money  so  deposited  cannot  be  paid  out  witliout  an  order  of  court.^^ 

In  some  states  the  probate  court  may  compel  the  representative  of  a  deceased 
representative  to  account  for  the  acts  and  doings  of  the  latter  and  to  turn  over  any 
of  the  property  of  the  estate  which  has  come  into  his  possession  or  under  his  con- 
trol.°2 

Whatever  property  is  lawfully  received  by  the  representative  after  the  death  of 
his  decedent  in  virtue  of  his  representative  capacity  he  holds  as  assets  of  the  estate 
and  is  liable  therefor  in  such  capacity  to  the  true  owner.''*  Where  he  refuses  in 
such  case  to  turn  it  over,  the  latter  may  generally  sue  him  either  in  his  official  ca- 
pacity or  individually  at  his  election.^^  In  Louisiana  an  administrator  who  mali- 
ciously inventories  the  property  of  another  as  belonging  to  the  succession  is  individu- 
ally liable  for  the  resulting  loss  to  the  owner.^^  Where  the  vendor  of  realty  rescinds 
the  contract  of  sale  after  the  death  of  the  vendee,  the  latter's  representative  is  liable 
for  the  reasonable  rental  value  of  the  property  pending  a  suit  by  the  vendor  for  its 
recovery.^^ 

A  surviving  partner  has  a  riglit  to  the  possession  and  control  of  partnership 
property  superior  to  that  of  the  administrator  of  a  deceased  partner,  and  the  latter 
can  claim  only  so  much  of  it  as  remains  after  the  payment  of  the  partnership  debts.'* 


of  decedents  "when  money,  property,  pa- 
pers, or  other  estate  are  left  in  a  situation 
exposed  to  loss  or  damage,  and  no  otlier  per- 
son administers  on  the  same,"  etc.,  refers  to 
papers  constituting  assets  of  the  estate,  that 
is  papers  in  wliicli  there  is  a  property  value. 
Richardson  v.  Busch  [Mo.]  9.5  "s.  W.  894.  The 
right  of  the  public  administrator  to  admin- 
ister on  an  estate  under  such  section  de- 
pends on  the  existence  of  propertj^  or  assets 
in  Missouri  belonging  to  decedent  at  the 
time  of  his  death,  it  being  immaterial  -wheth- 
er there  are  any  debts  against  the  estate 
or  not.     Id. 

52.  Code  Civ.  Proc.  §§  2678,  26S0.  In  re 
Rothschild,  109  App.  Div.  54  6,  96  N.  Y.  S. 
372.  Company  held  bound  by  order  appoint- 
ing it  depositary,  though  not  served  with  a 
copy  tliereof,  Avhere  administrator  wrote  it 
that  he  was  required  by  the  order  appoint- 
ing him  to  deposit  funds  with  it.  and  in- 
closed surrogate's  certificate  as  to  his  quali- 
fication.    Id. 

53.  Under  Code  Civ.  Proc.  §  2606,  surro- 
gate has  power  to  require  executor  of  a 
deceased  executor  to  account  for  the 
acts  and  doings  of  the  decedent  and 
for  the  trust  property  ■which  came  into 
his  possession,  and  may  at  tlie  same 
time  compel  the  executor  or  administrator  of 
the  deceased  executor  to  deliver  over  any  of 
the  trust  property  whicli  has  come  into  his 
possession  or  under  his  control.  In  re  Wal- 
ton, 98.  N.  Y.  S.  42.  Court  can  only,  how- 
ever, require  executor  of  deceased  executor 
to  pay  over  to  liis  successors  money  or  prop- 
erty wiilch  has  come  into  his  possession  or 
under  his  control,  and  hence  decree  direct- 
ing such  payment  cannot  be  made  where 
there  was  no  allegation  in  the  petition  and 
no  finding  tliat  money  or  property  came  in- 
to the  possession  of  tiie  executor  of  tlie 
deceased  executor  belonging  to  the  latter's 
testator.  Id.  Surrogate  held  to  have  ju- 
risdiction to  determine  on  tlie  merits  an  ap- 
plication to  compel  tlie  executrix  of  a  de- 
ceased   administrator    to    pay    into    court    the 


assets  of  the  estate  of  such  administrator's 
intestate  which  came  into  her  hands,  where 
administrator  had  accounted  and  had  failed 
to  pay  over  money  as  directed  by  decrees  en- 
tered on  accounting.  In  re  Collver,  99  N.  Y. 
S.   213. 

54.  Nev/comb  v.  Burbank,  14  6  F.  400.  Se- 
curities received  by  executors  from  the  es- 
tate of  the  testator  whicli  are  not  distin- 
guishable from  the  latter's  other  property 
become  assets  of  the  estate  and  the  true 
owner  must  assert  his  claim  as  that  of  a 
general  creditor.     Id. 

55.  Newcomb  v.  Curbank.  14  6  F.  400. 
Stock  standing  in  name  of  deceased  as  se- 
curity. Collins  V.  Denny  Clay  Co.,  41  V\^ash. 
136,  82  P.  1012.  If  he  elects  to  sue  executor 
iti  Ills  representative  capacity,  can  only  take 
such  .ludgment  as  law  authorizes  in  actions 
against  representatives.  Id.  Where  stock 
stood  in  name  of  decedent  as  security,  its 
value  in  such  an  action  held  properly  fixed 
as   of   the   date    of   the   trial.     Id. 

56.  Williams'  Heirs  v.  Zengel  TLa.]  42  So. 
153.  Since  his  liability  individually  and  a.s 
administrator  grows  out  of  same  act.  he 
may  be  joined  as  defendant  in  both  capaci- 
ties in   one   suit.     Id. 

.17,  Vendor  rescinded  contract  of  sale  aft- 
er vendee's  deatli  and  instituted  suit  of  tres- 
pass to  try  title  to  recover  the  land  against 
widow  individually  and  as  administratrix  of 
vendee's  estate,  and  caused  the  land  to  be 
sequestered.  The  administratrix,  in  her  of- 
ficial capacity  and  under  order  of  the  county 
court,  replevied  the  property  and  continued 
in  possession  under  a  replevy  bond.  Held 
that  on  final  judgment  in  favor  of  the 
vendor  he  was  entitled  to  recover  from  the 
administratrix  tlie  reasonable  rental  value 
of  the  property  pending  suit,  without  regard 
to  the  amount  actually  collected  by  her  or 
the  care  and  diligence  exercised  by  her  in 
the  care  of  the  property.  Fidelity  &  Deposit 
Co.  V.  Texas  Land  &  Mortg.  Co.  [Tex.  Civ. 
App.]    14   Tex.  Ct.  Rep.    IS."?.   90   S.   W.    197. 

oS.     For    full    discus.<;oa    Oi    the    ri^jhlo    of 
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(§5)  C.  Inventory  and  appraisal. ^^ — The  representative  is  generally  required 
to  file  an  inventory  of  all  the  property  of  the  estate  which  comes  into  his  hands.®" 
Statutes  in  some  states  provide  for  the  recovery  of  a  penalty  from  an  administrator 
for  his  unexcused  failure  to  do  so  within  the  time  prescribed.^^  The  mere  inclusion 
of  property  in  the  inventory  does  not  establish  the  fact  that  the  estate  has  title  to 
it.®^  In  Louisiana  the  inventory  should  embrace  all  property  in  the  succession  but 
not  property  in  the  hands  of  heirs  or  third  persons  claiming  to  own  the  same.^^  The 
remedy  of  an  heir  seeking  to  reach  such  property  is  by  a  direct  action  for  that  pur- 
pose and  not  by  a  rule  asking  for  the  amendment  of  the  inventory  or  the  filing  of 
a  new  one.*'*  The  representative  must  be  made  a  party  to  a  rule  to  have  the  in- 
ventory amended.*'^  An  heir  seeking  to  have  property  inventoried  as  belonging  to 
the  succession  must  clearly  show  what  the  property  is.®'  An  opposition  to  inven- 
torying property  as  belonging  to  an  estate  is  not  a  petitory  action,  and  hence  does 
not  estop  the  opponent  from  afterwards  bringing  a  possessory  action.®^ 

(§5)  D.  Property  allowed  widow  or  children.^^ — In  some  states  the  widow 
is  entitled  to  hold  possession  of  the  dwelling  house  of  the  decedent  and  the  farm 
thereto  attached  until  her  dower  is  assigned.®^  She  may  release  her  right  of  quar- 
antine to  the  heir  or  terre-tenant,  such  release  operating  by  way  of  an  extinguish- 
ment "of  the  right  and  not  as  a  conveyance  thereof.'^*'  Her  joinder  in  a  mort^-ao'e 
with  an  heir  to  a  stranger  does  not,  operate  as  a  release  to  the  heir^^  but  is  morelv 
an  attempt  by  her  to  convey  such  right  to  the  mortgagee  as  securitv  for  a  debt 
which  cannot  be  enforced  in  a  court  of  law.^* 


each    In    partnership    property,    see    Partner- 
ship,   6   C.   L.    911. 

59.  See  5  C.  L.  1209. 

60.  St.  1903,  §§  3855,  3857,  requiring  per- 
sonal representatives  to  return  inventories 
and  sale  bills  and  providing  a  penalty  for 
failure  to  do  so,  are  mandatory,  and  repre- 
sentative is  not  relieved  from  compliance- 
therewith  by  receipt  from  devisees  showing 
a  complete  settlement  of  the  estate  to  their 
satisfaction.  Dant's  Ex'rs  v.  Cooper  [Ky.] 
96    S.   W.   454. 

61.  Pub.  Acts  1905,  p.  365,  c.  160,  repeal- 
ing Gen.  St.  1902,  §  324,  which  provided  for 
recovery  of  such  penalty,  held  not  to  have 
affected  actions  pending  under  such  section, 
in  view  of  Gen.  St.  1902,  §  1,  relating  to  the 
effect  of  repealing  statutes.  Atwood  v. 
Buckingham,  78  Conn.  423,  62  A.  616.  Since 
the  repealing  statute  contained  no  saving 
clause,  it  was  effectual  not  only  to  prevent 
the  institution  of  new  actions  for  future  de- 
linquencies but  also  to  prevent  the  bringing 
of  such  actions  for  past  ones.  Id.  General 
provision  of  Gen.  St.  1902,  §  1.  that  the  re- 
peal of  an  act  shall  not  affect  any  punish- 
ment, penalty,  or  forfeiture  incurred  before 
the  repeal  takes  effect,  does  not  save  right 
to  institute  new  suits  for  past  delinquencies, 
since  §  324  expressly  provides  that  there 
shall  be  no  forfeiture  incurred  where  delin- 
quent before  suit  brought  makes  to  pro- 
bate court  an  acceptable  excuse  for  delay, 
and  hence  there  can  be  no  incurred  forfeit- 
ure before  suit.  Id.  Pub.  Acts  1905,  p.  413, 
c.  217,  providing  that  in  all  actions  pending 
under  §  324  the  recovery  shall  be  for  $1  only 
as  the  forfeiture  for  such  neglect  and  the 
taxable  costs  of  the  court,  and  that  upon 
plaintiff's  refusal  to  accept  a  tender  by  de- 
fendant before  trial  of  $1  and  accrued  costs 


he  shall  not  recover  any  sum  In  excess  there- 
of, is  retroactive  and  applies  to  pending 
causes,  and  renders  ineffective  Gen.  St.  1902, 
5  1.  Id.  Chapter  217  is  not  unconstitution- 
al because  retrospective,  there  being  nothing 
in  the  constitution  prohibiting  such  legis- 
lation, which  is  not  of  itself  unlawful.  Id. 
Since  no  person  has  a  vested  right  in  an 
unenforced  penalty,  it  is  not  unconstitution- 
al, in  so  far  as  it  affects  pending  suits, 
as  divesting  vested  rights.  Id.  Does  not 
violate  contract  rights,  since  there  is  no 
contract  relation  between  the  state  and  the 
person  suing  for  the  penalty.  Id.  Is  not 
unconstitutional  as  invading  the  judicial 
province,  or  interfering,  dictating  to,  or  co- 
ercing the  judicial  province.  Id.  Does  not 
deny  equal  protection  of  the  laws,  since  new 
actions  cannot  be  commenced.     Id. 

62.  McKenna  v.  Cosgrove,  41  T\'ash.  332, 
83    P.    240. 

63,  64.  Succession  of  Kranz.  115  La.  545, 
39    So.    594. 

65.  A  rule  to  have  Inventory  amenried  so 
as  to  bring  in  property  alleged  to  belong  to 
the  succession  cannot  be  maintained  against 
a  coheir,  who  is  also  executrix,  personally, 
but  the  executrix  must  be  made  a  party. 
Succession  of  Kranz,   115  La.   545,  39   So.   594. 

66.  Showing  held  insufficient.  Succession 
of   Kranz,    115   La.    545,    39    So.    594. 

67.  Williams'  Heirs  v.  Zengel  [La.]  42  So. 
153. 

68.  See    5    C.    L.    1210. 

69.  Under  Kirby's  Dig.  §  2704.  Griffin 
V.  Dunn  [Ark.]  96  S.  W.  190.  Right  is  a 
personal  privilege  and  not  an  estate  in  land 
which  can  be  conveyed  to  another,  and.  such 
an  attempted  conveyance  operates  as  an 
abandonment  and  gives  the  heir  a  right  of 
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The  widow  and  minor  children  ar^  generally  given  an  extended  estate  of  home- 
stead in  decedent's  land  free  from  any  liability  for  his  debts/^  A  sale  of  the  prop- 
erty^* or  a  removal  therefrom  generally  operates  as  an  abandonment."  Th-e  right 
of  a  child  to  have  a  probate  homestead  set  apart  to  him  is  waived  by  his  failure  to 
make  application  therefor  until  after  he  attains  his  majority."® 

The  widow  is  usually  given  an  allowance  for  the  support  of  herself  and  the 
minor  children''^  during  the  period  of  administration/^  the  amount  being  either' 
fixed  by  statute^®  or  discretionary  with  the  court.*"     Tlie  procedure  to  procure  the 
allowance  is  purely  statutory  and  varies  in  the  different  states.*^     The  representa- 
tive will  be  charged  with  the  full  amount  of  the  allowance  where  he  makes  a  volun- 


entry,  subject  only  to  the  right  to  have  dow- 
er  assigned.     Id. 

70,  71,  72.  Penney  v.  Weems  [Ala.]  39  So. 
574. 

73.  See,  also,  Homestead,  5  C.  L.  1689.  So 
long  as  the  homestead  of  decedent  is  oc- 
cupied or  used  by  the  widow,  his  children 
cannot  have  partition  thereof  nor  an  ac- 
counting by  her  for  its  use.  Stevens  v. 
Wilbourn   [Miss.]  41  So.  66. 

74.  Under  St.  1903,  §  1707,  when  the  wid- 
ow sells  and  conveys  her  liomestead,  slie 
will  be  deemed  to  have  abandoned  it,  and 
tlie  infant  children  at  once  liave  the  sole 
right  to  the  use  of  the  homestead  until  the 
youngf?st  child  becomes  of  age.  Davidson  v. 
Marcum    [Kj'.]    89   S.   T^^   703. 

75.  T^'idow  cannot  claim  homestead  In  home 
place  where  she  removed  from  property  and 
lived  elsewhere  after  her  second  marriage. 
Nelson  v.  Nelson  [Ky.]  96  S.'  W.  794.  Where 
probate  court  assigned  homestead  to  widow 
for  such  period  as  slie  saw  proper  to  occupy 
it  as  such,  hold  that  she  lost  her  right  to  it 
when  she  abandoned  it  and  lived  at  another 
and  different  place.  Mecaskey  v.  Morris 
[Tex.  Civ.  App.]    89   S.  W.    108,5. 

76.  In  re  Heywood's  Estate  [Cal.]  84  P. 
834. 

77.  The  minor  children  have  no  claim  to 
any  portion  of  the  family  allowance  made 
to  the  widow  under  Code  Civ.  Proc.  §  1467, 
nor  is  it  lield  in  trust  for  them,  and  she  is 
not  required  to  account  to  them  for  the  man- 
ner in  which  it  has  been  expended.  Bell  v. 
Bell  [Cal.  App.]  83  P.  814.  Code  Civ.  Proc.  § 
14  68,  providing  that  when  property  is  "set 
apart"  to  the  use  of  the  family  half  of  it  shall 
belong  to  the  ■widow  and  the  remainder  in 
equal  shares  to  the  children,  does  not  applj' 
to  such  allowance,  but  is  applicable  only 
v/hen  some  specific  or  tangible  property  has 
been  set  apart  for  the  use  of  the  family,  such 
as  exempt  property  or  the  homestead.  Id. 
A  widow's  award  is  not  such  a  judgment 
as  draws  interest  under  Rev.  St.  c.  74,  §  3. 
Field  V.  Field,  117  111.  App.  307.  Under  Rev. 
Laws  c.  140,  §  2,  probate  court  Is  required 
to  make  an  allowance  to  the  widow  out  of 
the  personal  property  as  necessaries,  which 
cannot  be  taken  as  assets  for  the  payment  of 
debts,  legacies,  or  charges  of  administration. 
Whitcomb  v.  Taylor  [Mass.]  78  N.  E.  536. 
Term  "personal  property"  means  the  per- 
sonal property  left  by  the  deceased  .at  the 
time  of  his  d^atli,  and  not  that  in  the  hands 
of  the  administrator  at  the  time  of  filing  the 
petition  for  an  allowance  for  necessaries, 
and  the  rights  of  the  widow  under  this  stat- 
ute cannot   be  taken  away  by  the  hasty  ac- 


tion of  the  representative  in  paying  the 
debts.  Id.  Cannot  be  deprived  of  iier  right 
to  allowance  by  reason  of  the  fact  that  rep- 
resentative expends  all  the  property  appli- 
cable thereto  in  paying  debts  of  the  estate 
before  the  expiration  of  the  year  after  hia 
appointment  during  which,  under  Rev.  Laws, 
c.  141,  §  1,  he  cannot  be  sued,  and  in  such 
case  his  account  will  not  be  allowed.  Id. 
Bounty  given  to  widow  by  Rev.  St.  1899, 
§  107,  belongs  to  her  absolutely,  provided 
she  applies  for  it  within  the  time  prescrib- 
ed by  §  108,  regardless  of  the  debts  of  her 
husband,  and  is  unaffected  by  the  exercise 
of  her  election  to  take  a  child's  portion  of 
the  realty  under  §  2944.  which  does  not  re- 
fer to  personalty.  Hill  v.  Evans,  114  Mo. 
App.   715,   91   S.  W.    1022. 

78.  Allowance  may  continue  during  the 
time  reasonably  necessary  for  the  settle- 
ment of  the  estate.  Code  Civ.  Proc.  §  2582, 
construed.  In  re  Dougherty's  Estate  [Mont.] 
86  P.  38.  Court  held  to  have  properly  dis- 
continued allowance  from  time  when  estate 
was  ready  for  distribution,  the  widow  being 
also  the  executrix.  Id.  Fact  that  interest- 
ed parties  could  have  compelled  final  set- 
tlement and  distribution  at  any  time  after 
such  date,  but  did  not  do  so,  held  not  to 
preclude  them  from  objecting  to  amount  of 
allowance     claimed     thereafter.     Id. 

79.  Rev.  St.  §  3061  provides  that  year's  al- 
lowance of  $300  shall  be  made  to  the  wid- 
ow and  $100  in  addition  thereto  for  every 
other  member  of  the  family,  and  §  3062  de- 
fines "family"  as  every  person  to  whom  de- 
ceased or  widow  stood  in  place  of  a  parent, 
v/ho  was  residing  with  the  deceased  at  his 
death,  whose  age  did  not  exceed  15  years. 
Held  that,  where  the  widow  refused  to  as- 
sume the  control  and  maintenance  of  two 
step-children  under  15  years  of  age  after  the 
death  of  her  husband,  she  was  only  entitled 
to  an  allowance  of  $300,  the  allowance  for 
the  children  being  payable  to  their  guard- 
ian. In  re  Stewart,  140  N.  C.  28,  52  S.-  B. 
255. 

SO.  Even  if  widow's  allowance  is  subject 
to  modification  to  meet  changed  conditions, 
tills  must  be  done  upon  motion  made  for 
that  purpose,  and  may  not  be  done  by  objec- 
tion to  the  account.  In  re  Dougherty's  Es- 
tate  [Mont.]    86  P.   38. 

81.  While  the  probate  court  has  no  power 
to  substitute  its  judgment  for  that  of  the 
appraisers  making  a  widow's  award,  yet  it 
has  power  to  set  aside  such  appraisement 
and  direct  the  appraisers  to  make  another. 
Field  V.  Field,  117  111.  App.  307.  Under  Code 
Civ.    Proc.    §§    25S0,    2582,    widow    is    entitled 
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tary  distribution  in  disregard  of  a  seasonable  demand  tlierefor.*-  In  some  states 
the'  widow  is  also  entitled  to  an  allowance  for  necessary  provisions'^  and  fuel  for  a 
specified  time  after  her  husband's  death.^*  She  is  also  often  given  the  wearing  ap- 
parel of  her  husband^s  and  certain  enumerated  articles  of  personalty,  such  as  house- 
hold furniture  and  the  like,  not  to  exceed  a  specified  value. '"^  The  latter  right  is 
given  to  the  husband  in  some  states  where  the  wife  dies  intestate.*^  In  some  states 
the  whole  of  the  personalty  goes  to  her^'^  or  the  children  when  it  does  not  exceed 
a  specified  sum.^^ 

The  right  to  an  allowance  or  award  generally  depends  upon  marriage,  the  con- 
tinuance of  the  marriage  relation  until  death,  and  the  survivorship  of  the  wife.^° 
It  may  be  released  by  antenuptial  contract  where  there  are  no  children,"^  and  may 
be  waived  either  by  some  unequivocal  act  manifesting  her  intention  not  to  claim  it, 
or  by  such  unreasonable  delay  in  making  her  demand  as  to  warrant  the  presumption 
of  such  intention.®^     The  mere  acceptance  of  a  testamentary  provision  in  licr  favor 


to  an  aUowance  as  a  matter  of  right,  and 
no  notice  of  the  court's  intention  or  action 
in  tlie  matter  is  required,  nor  Is  it  necessary 
that  there  be  a  formal  application.  In  re 
Dougherty's    Estate    [Mont.]    86    P.    3S. 

82.  Administrator  held  properly  charged 
with  full  amount  of  widow's  allowance, 
where  he  disregarded  a  demand  therefor 
made  by  her  while  he  had  sufficient  funds 
for  its  payment  in  his  hands  and  distribut- 
ed the  money  without  taking  refunding 
bonds  and  without  asking  court  to  make  a 
decree  of  distribution  or  to  appoint  an  audi- 
tor.    Marshall's  Estate,  30  Pa.  Super.  Ct.  574. 

83.  Allowance  to  widow  for  necessary 
provisions  for  60  days  after  death  of  her 
hiisband  should  not  be  restricted  to  what 
she  might  consume  personally,  but  may  in- 
clude provisions  consumed  by  her  relatives 
who  were  members  of  decedent's  family  be- 
fore his  death.  In  re  Grifflth's  Estate,  49 
Misc.  405,  100  N.  Y.  S.  215.  V\^idow  does  not 
waive  right  by  reason  of  failure  of  apprais- 
ers to  make  it,  but  it  may  be  allowed  to  her 
upon   final  accounting.      Id. 

84.  Administratrix  held  entitled  to  credit 
for  amount  paid  by  her  for  fuel  used  in 
house  for  60  days  after  decedent's  death  to 
be  credited  upon  her  award  as  widow  under 
Code  Civ.  Proc.  §  2713.  In  re  Schroeder,  99 
N.  Y.  S.  176. 

85.  Widow  held  not  entitled  to  wearing 
apparel  and  ornaments  of  husl3and  under  § 
2713.  subd.  4.  In  re  Griffith's  Estate,  49 
Misc.    405.    100   N.    Y.    S.    215. 

8G.  Under  Code  Civ.  Proc.  §  2713,  subd. 
5.  where  decedent  had  a  family  and  his  per- 
sonalty, not  exempted  by  Id.  subds.  1-4, 
exceeds  $150,  the  appraisers  must  set  apart 
to  widow  and  minor  children  furniture,  pro- 
visions, or  other  personal  property  to  the 
value  of  $150,  their  discretion  extending  only 
to  selecting  the  articles  and  determining  the 
value  thereof.  In  re  CampbelTs  P:^state,  4  8 
Misc.  278,  96  N.  Y.  S.  768.  Minors  are  not 
vested  with  any  interest,  either  absolute  or 
contingent,  in  any  part  of  the  property  speci- 
fied in  subd.  5,  and  hence  have  no  interest 
in  determination  of  question  whether  widow 
has  waived  her  right  thereto.  Id.  Sum  of 
money  cannot  be  set  off  as  exempt  in  lieu 
of  articles  enumerated  in  Code  Civ.  Proc.  § 
271.?,  subds.  1-4,  wliich  decedent  did  not  own. 
Id.     No    allowance   will    be   made    in   lieu    of . 


any  articles  enumerated  in  Code  Civ.  Proc. 
^  2713,  subd.  4,  which  husband  did  not  own. 
In  re  Griffith's  Estate,  49  Misc.  405,  100  N. 
Y.   S.   215. 

ST.  Rev.  St.  1899,  §  111,  providing  that  if 
wife  dies  intestate  ov.'ning  personalty  in  lier 
own  name  her  husband  shall  be  entitled,  in 
addition  to  curtesy,  to  all  the  articles  and 
property  and  all  tlie  remedies  and  reliefs 
given  by  §§  105-107.  109,  to  the  widow  in 
her  deceased  husband's  property,  has  no  ap- 
plication where  wife  dies  testate.  Black  v. 
Brittain,  116  Mo.  App.  386,  92  S.  W.  500. 

88.  Statute  authorizing  probate  court  to 
vest  estate  of  a  decedent  in  the  widow  or 
children  if  it  was  less  than  the  aggregate 
value  of  $300  held  repealed  by  Act  April  1, 
1887  (Acts  1887,  p.  206),  whch  applies  only 
to  personalty,  so  that  court  had  no  Juris- 
diction to  award  whole  estate,  consisting 
of  lands  of  less  value  than  $300,  to  her  and 
such  order  Avas  void.  Calhoun  v.  Moore 
[Ark.]  94  S.  W.  931.  Her  deed  to  such  land 
conveyed  nothing  but  her  unassigned  dow- 
er.    Id. 

89.  In  absence  of  any  showing  to  the  con- 
trarj',  guardian  of  infant  children  held  en- 
titled to  $40,  derived  from  sale  of  person- 
alty of  decedent,  under  exemption  laws  as 
against  administrator  seeking  to  recover 
.■^ame  to  use  in  paying  debts.  Pinson  v.'  San- 
ders [Ky.]   96  S.  Vv'.  444. 

90.  Right  to  widow's  award.  Kroell  v. 
KroeH,  219  111.   105,  76  N.  E.   63. 

91.  Contract  releasing  all  rights  in  hus- 
band's property,  etc..  held  to  Jmr  right  to 
av\-ard.  Kroell  v.  Kroell,  219  111.  105,  76 
N.  E.  63,  rvg.  120  111.  App.  76;  Pavlicek  v. 
Roessler  |I11.]  78  N.  E.  11.  rvg.  121  111.  App. 
219. 

9ii.  Right  held  not  prejudiced  by  delay 
in  taking  out  letters  of  administra^tion  for 
which  widow  was  not  to  blame.  Marshall's 
Estate.  30  Pa.  Super.  Ct.  574.  Mere  delay 
of  about  three  months  after  issuance  of  let- 
ters before  making  formal  demand  for  ex- 
emption held  not  to  raise  presumption  of 
waiver,  particularly  where  she  made  infoi-ni- 
al  oral  demand  when  personalty  was  ap- 
praised. Id.  Mere  fact  that  she  does  not 
make  formal  demand  for  appraisement  un- 
til after  administrator  obtains  order  for  sale 
of  realty  does  not  necessarily  show  laches. 
Id. 
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doeo  not  operate  as  a  Avaiver/^  even  though  it  l)e  in  lieu  of  dower,"*  unh't-s  the  will 
either  exiDressly  or  impliedly  so  provides.^^  So,  too,  her  right  tx)  a  part  of  her  hus- 
Ijand's  personalty  may  be  waived,**®  and  is  lost  by  desertion  and  misconduct  of  the 
wife  during  her  husband's  lifetime,"  though  it  has  been  held  that  her  right  to  it 
and  to  an  allowance  is  not  destroyed  by  a  separation.^* 

The  right  of  a  child  to  have  a  family  allowance^^  and  the  exempt  property  set 
aside  to  him  is  lost  by  liis  failure  to  make  application  therefor  until  after  he  attains 
his  majoritj'.^ 

(§5)  E.  Managemeni,  custody,  control,  and  disposition  of  estate.' — The 
management  and  disposal  of  property  under  testamentary  trusts,  though  the  same 
persons  act  as  executors  and  trustees,  is  treated  in  the  article  on  trusts.^  Persons 
occupying  realty  belonging  to  the  estate  pending  the  administration  are  ordinarilv 
liable  for  its  reasonable  rental  value.*  In  some  states  a  married  woman  appointed 
executrix  is  required  to  act  jointly  with  her  husband  in  the  aflministration  of  the 
estate.^ 

In  Texas  a  testator  may  provide  for  the  administration  of  his  estate  bv  his 
executor  free  from  the  control  of  the  probate  court,"  in  which  case  the  independent 
executor,  as  he  is  called,  may  do  voluntarily  whatever  a  regular  executor  or  ad- 
ministrator might  do  under  order  of  the  probate  court.'^ 

Control  hy  courts.^ — Probate  courts  ordinarily  have  povrer  to  summarilv  issue 
orders  for  the  protection  of  the  estate.^     Courts  of  equity  have  full  power  to  au- 


93.  Mere  fact  that  widow  elects  to  accept 
testamentary  provision  made  for  her  by  hei 
hushand's  v^•ill  does  not  deprive  her  of  al 
lowance  given  her  by  Burns'  Ann.  St.  1901. 
§  2424.  Bowman  v.  Olrick,  165  Ind.  478,  7f 
N.   E.   820. 

94.  Acceptance  by  widow  of  a  bequest  iv, 
lieu  of  dower  does  not  deprive  her  of  her 
right  to  allowance  of  $400  out  of  person- 
al property  given  her  by  Rev.  St.  1899,  § 
10  7,  sucli  allo%vance  not  being  dower  in  thi 
strict  sense.  Ellis  v.  Ellis  [Mo.  App.]  96  S. 
T\'.    260. 

or,.  Allowance  of  $500  held  waived  by  im- 
plied acceptance  of  provisions  of  will  which 
s,ave  her  all  the  realty  for  life,  except  a  lot 
valued  at  $160.  where  testator  left  no  person- 
alty, so  that  sale  of  land  to  pay  allowance 
would  have  defeated  will.  Bowman  v.  Ol- 
rick.   165   iRd.   478,   75   N.   E.   820. 

9«.  AA'idow  held  to  have  waived  rights  un- 
der Code  Civ.  Proc.  §  2713,  subd.  5.  where 
she  stated  that  she  was  satisfied  with  wliat 
had  already  been  set  off  to  her  under  Id. 
subds.  1-4,  and  did  not  wish  to  have  any  fur- 
ther nersonalty  set  off  to  her.  In  re  Camp- 
bell's" Estate.    48    Misc.    278,    96    N.    Y.    S.    768. 

97.  Mansf.  Dig.  Ark.  §§  62.  6.3,  extended 
over  and  put  in  force  in  Indian  Territory  by 
Congress  providing  for  special  allowa,nces 
to  widow,  contemplate  tlie  case  of  a 'wid- 
ow wlio  has  lived  with  husb.ind  during  his 
lifetime  as  a  member  of  liis  family  and  per- 
formed the  duties  of  that  relation,  and  not 
one  who  willingly  separated  from  him. 
performed  none  of  the  duties  of  a  wife,  and 
by  her  gross  misconduct  disqualified  her- 
self from  succeeding  him  as  the  head  of 
the  family.  Daniels  v.  Taylor  [C.  C.  A.]  145 
F.    169. 

f)S,  Tlie  fact  that  a  husband  and  wife 
separate  and  live  apart  for  a  number  of 
years    does    not    destroy    tlie    wife's    right    of 


'^'xemption  as  a  widow  until  they  are  divorc- 

-d.     In    re    McMillan's    Estate,    8    Ohio    C     C 

'N.    S.)    294.  ■       ■ 

99,  1,     In  re  Heywood's  Estate   [Cal.]   84  P. 

2.  See   .5  C.  L,.   121.3. 

3.  See   Trusts,    6    C.    L.    1736. 

4.  "Where  heir  and  another  remained  in 
possession  of  property  until  its  sale  at  re- 
quest of  administrator  and  under  agreement 
vith  him  that  they  were  to  pay  $3  per  month 
rent,  held  that  they  should  not  be  charged 
rent  at  any  higher  rate  under  the  circum- 
stances„  Hill's  Guardian  v.  Hill  TKv  1  9-'  S 
W.     924.  " 

5.  Provisions  of  Pasch.  Dig.  §  1284,  held 
fully  complied  with  in  execution  of  convey- 
ance, even  if  applicable  where  independent 
executrix  married  after  her  annointment 
McAllen  v.  Raphael  [Tex.  Civ.  App.l  96  ,S 
W.    760. 

6.  A  provision  in  the  will  relieving  the 
executor  from  executing  a  bond  does  not 
divest  the  county  court  of  control  over  the 
estate  unless  the  will  in  express  terms  or  by 
necessary  construction  indicates  the  desire  of 
the  testator  that  his  estate  shall  be  admin- 
istered Independent  of  such  court.  Gray  v 
Russell  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep 
S36,   91  S.  v.'.  235. 

7.  Where  testator  held  legal  title  to  land 
in  trust  for  a  third  person,  held  that  ind<- 
pendent  executor  had  authority  to  convey 
legal  title  to  him  or  his  grantees.  Sydnor 
v.  Texas  Sav.  &  Real  Estate  Inv.  Ass'n'fTex 
Civ.  App.]  15  Tex.  Ct.  Rep.  100.  94  S.  W. 
451.  Since,  where  decedent  took  deed  un- 
der agreement  to  reconvey.  the  obligation 
could  have  been  enforced  in  probate  court 
had  estate  been  administered  there,  held 
that  his  independent  executrix  had  power  to 
satisfy  such  obligation  by  executing  re- 
conveyance. McAllen  v.  Raphael  [Tex  Civ 
App.]    86    S.    T\'.    700. 
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thorize  the  coiiA-ersion  of  praperty  contrary  to  the  provisions  of  a  will  and  differing 
from  the  purposes  and  plans  of  the  testator  where  there  is  a  necessity  for  snc-h  con- 
version for  the  preservation  of  the  estate/"  but  there  must  be  some  important  and 
controlling  reason  therefor  and  a  conversion  is  not  justified  by  the  mere  fact  that 
the  court  may  conclude  that  some  other  plan  than  that  of  the  testator  would  have 
been  better.^^ 

Contracts  for  the  sale  or  conveyance  of  land  hy  or  to  decedent}^ — By  statute 
in  some  states  the  court  may  direct  the  representative  to  convey  realty  pursuant  to  a 
contract  to  convey  made  by  decedent  during  his  lifetime  which  could  have  been 
enforced  against  him  had  he  lived. ^^ 

Bight  to  sell  realty. '^^ — An  executor  has  no  authority  to  sell  the  realty  of  his 
testator  except  under  a  power  given  him  by  the  will/^  or  under  order  of  court  for 
the  payment  of  debts/®  or  for  division  among  those  entitled  thereto.^^  The  extent 
of  a  testam-entary  power  of  sale  is  of  course  to  be  determined  from  the  language  of 
the  will.^^  A  power  of  sale  does  not  include  a  right  to  bind  the  realty  by  acon- 
fession  of  judginent.^^  A  pretended  conveyance  made  under  an  assumed  power 
conferred  by  the  will,  which  by  true  construction  does  not  confer  such  power,  can- 
not operate  to  deprive  the  devisees  of  their  title,-"  provided  they  seasonably  under- 
take to  assert  it  and  do  not  accept  the  fruits  of  the  sale.^^  As  a  general  nile  where 
a  power  is  vested  in  several  executors,  all  must  unite  in  making  the  sale.^^  A  power 
conferred  upon  executors  ratione  officii  may  be  exercised  by  one  succeedino-  to  that 
office,^^  but  the  rule  is  otherwise  where  the  power  is  personal  and  involves  special 


8.  See    5    C.   L.    1213. 

9.  Where  petition  showed  that  petition- 
er was  sole  owner  of  the  property,  subject 
to  w^idow's  life  estate,  and  hence  negatived 
any  presumption  of  title  in  the  estate,  held 
that  he  was  not  entitled  to  a  summary  or- 
der in  the  administration  proceedings  re- 
straining a  tenant  in  possession  from  com- 
mitting waste,  but,  the  action  being  a  per- 
sonal one,  could  only  obtain  the  relief 
sought  through  ordinary  injunction  proceed- 
ings in  which  defendant  was  entitled  to  be 
heard.  Adams  v.  Slattery  [Coio.]  85  P. 
87. 

10.  Johnson  v.  Buck,  220  111.  226,  '77  N. 
E.   163. 

11.  Bill  held  not  to  state  facts  Justify- 
ing sale  of  property  for  purpose  of  conserv- 
ing interests  of  minor  devisee.  Johnson  v. 
Buck,   220   111;    226,    77   N.    E.    163. 

12.  See    5   C.   L.    1214. 

13.  Code  Civ.  Proc.  §  1597,  held  applica- 
ble only  when  deceased  was  bound  by  a 
v/ritten  contract  to  convey,  and  not  to  a 
suit  against  an  executrix  to  redeem  from 
certain  deeds  to  her  testator  alleged  to 
have  been  in  fact  mortgages.  Wadleigh  v. 
Phelps   [Cal.]    87  P.   93. 

14.  See    5    C.   L.    1214. 

15.  See,  also,  Yv'ills,  6  C.  L.  1880.  Where 
will  conferred  no  power  of  sale,  deed  pur- 
porting to  be  made  by  executrix,  but  with- 
out proper  order  of  court  and  under  a  sale 
made  on  premises  instead  of  at  court  house 
dooi,  held  not  to  convey  estate's  title  but 
only  the  individual  interest  of  the  executrix. 
Glore  v.  Scroggins,  124  Ga.  922,  53  S.  E.  690. 

16.  See    §    7,   post. 

17.  See    §     12,    post. 

IS.  See,  also.  Wills,  6  C.  L.  1880.  Power 
in  executors  to  sell  land  for  purpose  of 
making  a  division  will  not  be  implied  where 


will  contains  no  express  power  of  sale  and 
no  direction  to  executors  to  divide.  Camp- 
bell v.  Cole  [N.  J.  Eq.]  64  A.  461.  Exec- 
utor having-  power  under  the  will  to  sell 
any  part  of  testator's  estate  may  direct  the 
making  of  a  sheriffs  deed,  to  which  tes- 
tator was  entitled,  to  a  third  party.  Reeve 
V.  North  Carolina  Land  &  Timber  Co  XC  C 
A.]    141   P.    821.  ■ 

19.  An  executrix  given  a  life  Interest 
with  an  unrestricted  power  of  sale  has  no 
power  to  bind  the  realty  by  a  confession 
of  judgment,  particularly  for  a  claim  v.'hich 
by  lapse  of  time,  has  ceased  to  be  a  lieii 
on  said  realty.  Rosengarten's  Estate,  30  Pa 
Super.  Ct.  244. 

20.  Authority  of  executors  being  a  mat- 
ter of  public  record,  their  act  in  attempting 
sale  without  authority  is  a  nullity.  Forbes 
V.    Keyes    [Mass.]    78    N.    E.    733. 

21.  Forbes  v.  Keyes  [Mass.]  78  N.  E.  733. 
Where  parties  in  interest  assented  to  ac- 
counts by  which  executors  were  charged 
with  proceeds  of  sales,  and  devisees  accepted 
and  receipted  for  moneys  received  from  sales 
and  never  objected  to  their  validity,  the 
title  conveyed  or  the  prices  received,  held 
that  they  were  estopped  to  claim  that'  sales 
constituted  a  breach  of  executors'  bond.     Id. 

23.  BroT^^n  v.  Doherty  [N.  T.]  78  N.  E. 
147,  afg.  93  App.  Div.  190,  87  N.  T.  S.  563! 
Executors  acting  under  imperative  pow- 
er, sold  realty  at  public  auction,  both 
being  present.  Deed  was  made  by  only  one 
of  them  in  which  other,  for  some  unassigned 
reason,  did  not  join.  Latter  died  some  years 
later  without  contesting  purchaser's  title. 
Held,  in  action  by  heirs,  that  purchaser  ac- 
quired the  whole  equitable  title,  the  heirs 
having,  at  most,  the  legal  title  as  trustees 
for  his  benefit.  Id.  In  action  by  purchaser  to 
determine  title  under  Code  Civ.  Proc.   c.   14, 
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trust  and  confidence.^*  Errors  of  judgment  in  delaying  the  sale  do  not  render  the 
executor  personally  liable  where  no  loss  results  to  the  estate.^^  In  some  states  the 
executor  is  required  to  make  a  return  to  the  court  and  the  sale  must  be  confirmed 
before  it  becomes  effectual.^^  In  others  the  court  is  given  a  discretionary  power  to 
set  aside  the  sale  if  a  higher  offer  is  thereafter  made  by  a  responsible  person/^  or 
if  such  a  course  is  manifestly  for  the  best  interest  of  the  estate.^^  "Wliere  a  sale  has 
been  set  aside  the  purchaser  cannot  question  the  right  of  the  court  to  direct  a  new 
sale  on  application  of  the  executor.^®  A  private  sale  by  an  executor  acting  under 
a  power  and  without  an  order  of  court  will'not  divest  the  lien  of  a  judgment  against 
him,  though  the  debt  upon  which  the  judgment  is  founded  was  a  liabilitv  of  the 
estate  created  after  the  death  of  the  testator.^" 

Executor's  deeds  made  without  procuring  authority  from  the  court  having 
jurisdiction  are  void  as  to  devisees  not  joining  therein.^^  Heirs  who  with  knowl- 
edge of  the  facts  aid  in  procuring  and  effectuating  a  private  sale  cannot  thereafter 
have  it  set  aside  in  equity  on  the  ground  that  it  should  have  been  a  public  one.^- 

Sdle  of  personalUj. — An  executor  selling  personalty  without  an  order  of  court 
becomes  personally  responsible  for  its  value.^* 


tit.  1,  art.  5,  held  that  judg-ment  barring  any 
claim  by  heirs  and  establishing  plaintiff's 
ownershit)  ■was  authorized.     Id. 

23.  Under  Act  April  6,  1888.  2  Gen.  St. 
p.  1429,  an  administrator  with  the  will  an- 
nexed may  sell  lands  -uiiere  will  gives  ex- 
ecutors power  of  sale  by  implication.  Ker 
V.  Banta  [N.  J.  Eo..]  63  A.  550.  Powers  con- 
ferred by  act  are,  ho"wever,  limited  to  sale 
of  lands  and  it  does  not  operate  to  make  ad- 
ministrator with  will  annexed  succeed  to 
trust  created  by  will.  Id.  Administrator 
d.  b.  n.  c.  t.  a.  held  to  have  authority  to  ex- 
ercise power.  Ocheltree  v.  McDaniel  [Del.] 
63    A.    687. 

24.  P.  L.  1888,  p.  395,  held  not  to  give 
a  substituted  administrator  any  power  to 
sell  lands  which  are  the  subject  of  an  ex- 
press devise  in  trust.  Hegeman's  Ex'rs  v. 
Roome  [N.  J.  Eq.]  62  A.  392.  Discretionary 
power  coupled  with  a  trust  and  involving 
special  trust  and  confidence  cannot  be  exe- 
cuted by  him.     Id. 

25.  Where  executor,  having  large  discre- 
tionary powers  under  the  will  as  to  the  sale 
instead  of  strictly  pursuing  directions  of  -will, 
follovred  his  own  judgment,  held  that  he  was 
not,  in  the  absence  of  fraud,  liable  for  de- 
laying sale  longer  than  necessary,  his  mis- 
take, if  there  was  one,  being  one  of  judg- 
ment and  no  loss  having  resulted  to  the 
estate.  In  re  Cunningham's  Estate,  212  Pa. 
441.   61   A.   993. 

26.  Under  Code  Civ.  Proc.  §  1561,  sale  is 
not  effectual  until  confirmed  by  proper  su- 
perior court,  v.'hich,  under  Id.  §  1575,  has 
authority  to  compel  executor  to  make  re- 
turn. In  re  TValker  [Cal.]  85  P.  310.  "Where 
only  persons  interested  in  proceeds  of  sale, 
which  had  not  been  confirmed  though  part 
of  purchase  price  liad  been  paid  under  con- 
tract, had  so  ratified  executor's  contract  as 
to  es.top  themselves  from  disputing  it,  held 
that  court  could  compel  a  return  and  con- 
firm sale  on  that  ground  and  direct  the  exe- 
cution of  a  conveyance  upon  compliance  with 
tlie  contract,  or  that  at  least  the  objections 
of  such  beneficiaries  would  be  ineffectual 
to    prevent   a   ratification.     Id. 


27.  Under  Code  Civ.  Proc.  §  1552,  may 
do  so  if  an  offer  of  10  per  cent  more  in 
amount  than  that  named  in  the  return  be 
made  to  him  in  writing  by  a  responsible  per- 
son. In  re  Reed's  Estate  [Cal.  App.]  85  P. 
155.  Where  such  an  offer  was  made  by  the 
original  purchaser,  held  that  the  court  had 
discretionary  power  either  to  accept  such 
offer  and  confirm  the  sale  or  to  order  a  new 
sale.  Id.  Was  not  bound  to  accept  such 
offer,  particularly  where  another  offer  ten 
per  cent  greater  was  subsequently  made 
in  writing  by  a  responsible  person.  Id.  Held 
immaterial  that  original  purchaser's  increas- 
ed bid  was  result  of  a  mistake.  Id.  Fact 
that  under  new  bid  conditions  of  deed  were 
changed  held  not  to  prevent  its  acceptance 
where  executor  acquiesced  in  change  which 
it  appears  would  have  been  equally  bene- 
ficial  to   the   estate.     Id. 

28.  A  sale  under  a  testamentary  power, 
while  not  primarily  requiring  confirmation  by 
the  orphans'  court,  is  subject  to  its  supervi- 
sion and  control  and  may  be  set  aside  and  a 
resale  ordered  when  such  a  course  is  mani- 
festly to  the  interest  of  the  estate,  even 
though  bona  fide.  Brittain's  Estate,  28  Pa. 
Super.  Ct.  144.  Sale  properly  set  aside  where 
evidence  showed  that  land  had  really  been 
bought  by  executor  through  an  agent  and 
petitioners  gave  bond  to  bid  a  much  larger 
amount  therefor.  Id.  Petition  to  set  aside 
sale  on  ground  that  executor  had  bought 
land  for  a  grossly  inadequate  price  will  not 
be  dismissed  because  another  beneficiary 
has  filed  exceptions  to  the  executor's  account 
seeking  to  surcharge  him  with  the  profits 
of  the  sale,  even  though  exceptant  joins  in 
the    petition.     Id. 

29.  In  re  Reed's  Estate  [Cal.  App.]  85  P. 
155. 

30.  Only  judicial  sales  divest  existing 
liens.  Hollinshed  v.  Woodard,  124  Ga.  721, 
52  S.  E.  815. 

31.  Rannels  v.  Rowe  [C.  C.  A.]  14  5  F. 
296. 

32.  Heir  at  law  who  knew  that  realty  was 
to  be  sold  at  private  sale  took  part  in  ac- 
complishing   that    result    and    made    a    quit- 
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§  6:  D'^hls  and  Uahiliflcs  of  csiate;  thrir  e-^tahlkhmcnt  and  sofisfoclion.  A. 
Claims  provable'^*  embrace  those  arising  out  of  contracts  express''^  ot  implied,'*'' 
valid  and  enforceable  against  decedent  dnring  his  lifetime,  and  not  extingiushed 
by  his  death,  and  torts  which  survive."  They  must  subsist  in  law  and  be  enforceable 
as  against  a  plea  of  limitations,^*^  or  of  the  statute  of  frauds^"  or  other  like  defense.*** 
A  claim  against  a  decedent's  estate  and  a  judgment  recovered  thereon  against  the 
repreS'Gntative  are  assignable,*^  and  the  assignor  thereby  acquires  all  the  rights  of 
the  assignee  which  he  may  and  must  enforce  in  his  own  name  by  an  action  or  special 
proceeding.*-  Upon  the  death  of  one  of  two  partners,  the  primary  liability  for 
partnership  obligations  rests  upon  the  survivor,  and  the  liability  of  the  personal 
representative  of  the  decedent  is  dependent  on  the  insolvency  or  inability  to  pay  of 
the  survivor,  which  is  a  fact  essential  to  the  cause  of  action  as  against  the  survivor 
and  the  representative  jointly,  and  must  be  alleged  in  the  complaint.*^ 

(§6)  B.  Exhibition-,  establishment,  allowance,  and  enforcement  of  claims. 
Jurisdiction.'^'^ — The  jurisdiction  of  the  various  courts  to  pass  on  and  allow  claims 
has  been  discussed  in  a  previous  section.*'^  A  creditor  who  is  a  resident  of  the 
])lace  of  principal  administration  and  files  liis  claim  to  share  in  the  distribution 
tlierein  may  be  enjoined  from  prosecuting  ancillary  proceedings  in  a  foreign  court 
for  the  purpose  o'f  securing  an  advantage  over  other  claimants.*^ 

Occasion  and  necessity  of  proving  claims.*'^ — In  most  states  all  claims  against 
the  estate  must  be  presented  to  and  allowed  by  the  probate  court  or  the  representative 
before  they  can  be  paid  or  enforced.**     This  rule  does  not,  however,  apply  to  lia- 


claim  deed  in  order  to  effectuate  that  pur- 
pose. Anderson  v.  Goodwin,  125  Ga.  663, 
54   S.   E.   679. 

33.  Executors  held  to  have  iDecome  re- 
sponsible for  value  of  cooperage  sold,  re- 
gardless of  whether  or  not  the  total  amount 
received  was  credited  to  the  estate  in  their 
accounts.  In  re  Pcott's  Estate,  1  Cal.  App. 
740,  83  P.  85.  Particularly  where  sales  were 
adrnitted  to  have  been  made  at  prices  in  ex- 
cess   of    those    shown    In    the    accounts.     Id. 

34.  See    5    C.    L.    1217. 

35.  See  Contracts,  7  C.  L.  761.  Where  a 
part  of  the  consideration  for  a  deed  is  an 
agreement  by  the  grantee  to  support  the 
grantors  for  life,  they  may,  on  his  death, 
file  claims  against  grantee's  estate  for  dam- 
ages suffered  by  them  by  reason  of  the 
fact  that  the  conditions  to  be  performed  by 
him  have  not  been  complied  with  since  his 
death  and  cannot  be  in  the  future.  Calkins 
V.    Calkins,    220    HI.    Ill,    77   N.    E.    102. 

36.  See    Implied    Contracts,    5    C.    L.    1756. 

37.  See  Abatement  and  Revival.   7  C.  L..  1. 

38.  See  Limitation  of  Actions,  6  C.  L.  465. 
See,  also,  §  6  B,  post.  Claim  of  undertaker  for 
funeral  expenses  of  decedent's  husband  held 
barred  by  limitations  before  decedent's  death. 
In  re  Primmer's  Estate,  49  Misc.  413,  99  N. 
Y.    S.    830. 

39.  See    Frauds,    Statute    of.    5    C.    I..    1550. 

40.  See  Duress,  7  C.  L.  1201;  Fraud  and 
Undue   Influence,    5    C.   L.    1541,    etc. 

41.  Code  Civ.  Proc.  §  1910.  Bamberger  v. 
American  Surety  Co.,  48  Misc.  221,  109  App. 
Div    917,   96  N.   Y.   S.   665. 

43.  Code  Civ.  Proc.  §§  1909,  449.  Bam- 
ber°-er  v.  American  Surety  Co.,  48  Misc.  221, 
109  App.  Div.   917,   96  N.  Y.   S.   665. 

4.^.  In  action  against  both  partners,  where 
the   one  who  has  been   served   dies,   it  is   not 


necessary  to  make  his  representative  a  party 
in  absence  of  allegation  that  survivor  is  in- 
solvent or  unable  to  pay  the  debt.  Latz  v. 
Blumenthal,  50  Misc.  407,  100  N.  Y.  S.  527. 
.See.   also.   Partnership,   6   C.  L.   911. 

44.  See    5    C.    L.    1217. 

45.  See   §  2.  ante. 

46.  In  re  V7illiams'  Estate  [Iowa]  107  N. 
W.  608. 

47.  See    5    C.    L.    1218. 

48.  Where  tlie  lands  as  well  as  t!ie  per- 
sonalty are  liable  for  debts,  a  claim  for 
damages  for  breacli  of  the  decedent's  eon- 
tract  will  not  lie  against  the  lieirs  in  the 
first  instance,  but  tlie  claim  sliould  he  pre- 
sented in  due  course  of  administration  and 
be  asserted  against  the  personal  representa- 
tive. Zimmerman  Mfg.  Co.  v.  Wilson  [Ala.] 
40  So.  515.  On  breach  'of  covenant  of  war- 
ranty made  by  life  tenant  on  sale  of  timber, 
purcliaser  held  to  liave  no  lien  on  purcliase 
money  in  hands  of  life  tenant  or  her  chil- 
dren which  would  authorize  a  bill  in  equity 
against  either  to  obtain  a  personal  decree 
for  the  purchase  price,  and  lience  court  could 
not,  by  a  species  of  equitable  attacliment  or 
garnisliment  or  by  an  injunction  against  dis- 
tribution, seize  and  hold  in  gremio  legis  the 
moneys  of  the  children,  coming  to  them  as 
heirs  of  their  fatlier,  to  satisfy  a  decree 
wliicli  plaintiff  could  never  obtain.  Id.  Un- 
der Burns'  Ann.  St.  1901,  §  2465.  prohibiting 
tlie  l:)ringing  of  actions  against  executors  and 
administrators  on  claims  and  providing  that 
a  statement  of  such  claims  sliall  be  filed  with 
clerk,  held  that  payee  of  notes  filing  claims 
thereon  was  not  entitled  to  attorney's  fees 
provided  for  thereby,  there  liaving  been  no 
breach  of  the  stipulations  of  the  notes  by 
the  maker  and  the  claims  not  liaving  been 
contested.     St.    Joseph    County    Sav.    Bank    v. 
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bilities  inom-red  by  the  estate  after  tlic  death  of  tlie  decedent,'"  nor  where  payment 
is  not  sought  out  of  the  assets  of  the  estate/°  nor  to  claims  on  which  suit  is  pending 
at  the  decedent's  death  where  the  suit  is  subsequently  revived  against  his  representa- 
tive,^^ nor  in  some  states  to  claims  for  damages  for  torts.^^  It  has  also  been  held 
not  to  apply  to  claims  for  the  enforcement  of  decedent's  liability  as  a  stockliolder 
in  a  corporation."^  In  some  states  claims  are  enforced  by  direct  action  against  the 
representative  and  need  not  be  filed  unless  the  estate  is  administered  as  insolvent.'^* 
Pro-vnsion  is  generally  made  for  the  presentation  and  allowance  of  contingent  claims 
and  for  the  retention  of  sufficient  funds  to  pay  them  when  they  become  absolute.'^^ 
Since  a  failure  to  present  a  claim  do-es  not  operate  to  extinguish  the  debt,''^  mort- 
gages and  other  liens  on  land  may  ordinarily  be  foreclosed  without  presenting 
claims  for  the  debts  secured  thereby.^'  In  some  states  an  exception  to  this  rule 
v^xists  in  the  case  of  liens  on  the  homestead.^^ 


Ttandall  [Ind.  App.]  76  N.  B.  1012.  Stipula- 
tion for  attorney's  fee.s  lield  not  to  cover 
expense  of  preparing-  and  presenting  claims. 
Id.  Held  not  necessary  to  determine  wheth- 
er right  to  sue  on  note  was  barred  by  limita- 
tions in  absence  of  evidence  that  note  was 
ev?r  presented  as  a  claim  against  the  estate 
of  the  deceased  maker  to  the  administrator 
by  anyone  to  whom  he  could  legally  pay  it. 
McBride  v.  Vance  [Ohio]  76  N.  E.  938.  Where 
administratrix  of  deceased  wife  failed  to  file 
claim  against  estate  of  deceased  husband  for 
money  loaned  to  him  by  wife,  held  that  bar 
of  statute  was  not  affected  by  fact  that 
son  had  previously,  and  within  the  time  fix- 
ed, filed  a  claim  against  the  father's  estate 
for  the  same  money,  claiming  that  it  had 
been  placed  in  father's  hands  in  trust  for 
son's  benefit  and  seeking  to  have  trust  estab- 
lished in  his  favor,  which  claim  was  defeated 
on  ground  that  no  such  trust  existed.  Barry 
V.  Minahan,  127  Wis.  570,  107  N.  W.  488. 
Claim  of  son  was  a  different  cause  of  ac- 
tion prosecuted  in  a  different  interest,  and 
situation  is  not  changed  by  fact  that  son 
may  eventually  profit  as  heir  of  his  mother 
by  a  recovery  on  the  part  of  the  adminis- 
tratrix.    Id. 

49.  Are  not  properly  claims  against  his 
estate.  Allowance  as  a  debt  of  amoun.t  paid 
by  administrator  for  insuring  property  of  the 
estate  held  not  prejudicial,  it  being  a  charge 
against  the  estate  as  an  item  of  expense 
incident  to  the  preservation  of  the  property 
pending  administration  and  as  such  payable 
prior  to  payment  of  debts.  Enscoe  v.  Fletcli- 
er,  1  Cal.  App.  6.59,  82  P.  1075.  Vendor  re- 
scinded contract  for  sale  of  land  after  ven- 
dee's death  and  instituted  suit  of  trespass 
to  try  title  for  the  recovery  of  the  land 
against  the  vendee's  widow  individually  and 
as  administratrix  and  caused  land  to  be  se- 
questered. The  administratrix  in  her  official 
capacity  and  under  order  of  court  replevied 
the  property  and  gave  a  replevy  bond,  in 
pursuance  of  which  she  remained  in  posses- 
sion. Held  that  a  claim  by  the  vendor  for 
rents  of  the  land  pending  the  action  and  un- 
til final  judgment  in  his  favor  was  not  a 
claim  against  the  deceased  vendor,  and  it 
was  not  necessary  to  present  it.  Fidelity 
&  Deposit  Co.  V.  Texas  Land  &  Mortg.  Co. 
I  Tex.  Civ,  App.]  14  Tex.  Ct.  Rep.  18.3,  90  S.  W. 
197. 

50.  Where  court   having  jurisdiction    con- 


strued will  and  by  decree  of  di.stribution 
distributed  a  certain  sum  to  a  charitable  as- 
sociation, to  be  paid  out  of  the  rents,  issues, 
and  profits  of  a  life  estate,  and  to  be  in- 
vested by  the  life  tenant  in  a  satisfactory 
security  to  be  transferred  to  said  association 
upon  the  trusts  provided  for  in  the  will,  and 
life  tenant  segregated  such  sum,  held  that 
on  life  tenant's  death  before  paying  it  over 
to  the  association  it  was  not  necessary  for 
the  latter  to  present  a  claim  for  such  fund. 
Kauffman    v.    Foster    [Cal.   App.]    86    P.    IIOS. 

.">!.  Statute  of  nonclaim  is  inapplicable  in 
such  case.  Moss  v.  Moslev  [Ala.]  41  So. 
1012. 

52.  Claim  for  damages  for  assault  and 
battery  is  not  one  to  be  probated  against  the 
estate  under  Ann.  Code  1892,  §  1933,  that 
statute  referring  to  contractual  claims  only. 
Feld    v.    Borodofski    [Miss.]    40    So.    816. 

.")3.  Roebling  Sons  Co.  v.  Shawnee  Valley 
Coal  &  Iron  Co'.,  4  Ohio  N.  P.  (N.  S.)  113. 
Under  a  will  providing  that  all  debts  of  the 
estate  shall  first  be  paid,  the  stock  of  an  in- 
solvent corporation  comes  into  the  hands 
of  the  executor  as  a  liability  and  not  as 
an  asset,  but  wliere  tlie  executor  is  also  the 
sole  devisee,  and  the  stock  is  not  specifically 
mentioned  in  tlie  will  and  is  not  accepted  by 
the  devisee,  the  statutory  liability  cannot  be 
enforced  against  such  devisee  personallv. 
Id. 

.54.  A  suggestion  of  the  insolvency  of  the 
estate  made  by  the  executor  or  administrator 
or  a  creditor  to  the  clerk  of  the  county  court 
does  not  operate  as  an  injunction  against  tlie 
bringing  of  suits  against  tlie  representa- 
tive and  require  all  claims  to  be  filed  in  the 
county  court  unless  and  until  it  is  followeil 
by  the  required  publication.  Shannon's 
Code  §§  4068-4072,  construed.  Bashaw  v. 
Temple.    115    Tenn.    596,    91    S.    W.    202. 

55.  Under  Mich.  Comp.  Laws  1897,  §  9411, 
may  be  presented  v/itli  proofs  to  probate 
court  or  commissioners,  and  court  may  direct 
retention  of  assets  for  tlieir  payment,  and 
provision  is  also  made  for  allowance  and 
payment  of  contingent  claims  that  have  be- 
come absolute,  and  such  as  liave  been  pre- 
sented to  probate  court  and  proven  at  any 
time  within  one  year  after  they  become  ab- 
solute.     Pankin    v.    Herod.    140    F.    661. 

.56.  Appeal  of  Beard,  78  Conn.  481.  62  A. 
704, 

."»".     Where    the    holder    of    a   mortgage    on 
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Time  for  presentation ;  limitations.^^ — A  claim  "is  ordinarily  barred  unless  filed 
or  presented  within  the  time  fixed  by  statute,'''^  in  the  absence  of  peculiar  circum- 
stances entitling  the  claimant  to  equitable  relief.*'^  Contingent  claims  are  not  or- 
dinarily barred  by  failure  to  present  or  file  theni.^^  Claims  which  accrue  or  become 
absolute  after  the  expiration  of  the  time  fixed  may  generally  be  presented  and  proved 
within  a  specified  time  after  they  become  due.®^     In  some  states  claims  not  presented 


realty  expressly  waives  all  recourse  against 
any  other  property  of  the  estate,  no  pres- 
entation is  necessary.  Code  Civ.  Proc.  § 
1500.  Heeser  v.  Taylor,  1  Cal.  App.  619,  82 
P.  977.  Hence,  since  debts  are  payable 
primarily  out  of  general  personal  estate,  ad- 
ministrator should  pay  mortgage  debt  there- 
from though  claim  is  not  presented.  Ap- 
peal of  Beard,  78  Conn.  481,  62  A.  704.  A 
mortgage  debt  which  is  barred  by  the  special 
statute  of  limitations  is  not  a  debt  payable 
by  the  executors,  but  the  mortgage  is  an  in- 
cumbrance on  the  land  which  can  only  be 
sold  subject  to  it.  Robinson  v.  Cogswell 
[Mass.]   78  N.  E.  389. 

58.  Under  Code  Civ.  Proc.  §  1475,  if  there 
are  subsisting  liens  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must 
be  presented  and  allowed  as  other  claim.'; 
against  the  estate  and  paid  out  of  the  funds 
of  the  estate  proportionately  with  the  other 
claims,  and  rnay  only  be  enforced  against 
the  homestead  for  any  deficiency  after  such 
payment.  Weber  v.  McCleverty  [Cal.]  86  P. 
706.  Deed  of  trust  whereby  title  was  trans- 
ferred to  trustee  to  secure  a  debt  held  not 
a  lien  or  incumbrance  within  the  meaning 
of  this   section.     Id. 

59.  See    5    C.  -K    1220. 

60.  Gen.  St.  1902,  §  326.  Appeal  of  Beard, 
78  Conn.  481,  62  A.  704.  Claim  against  estate 
for  return  of  insurance  money  on  ground 
that  decedent  fraudulently  represented  that 
he  was  the  sole  ov/ner  of  the  property  and 
that  the  title  thereto  was  in  his  name,  when 
In  fact  he  had  conveyed  it  to  his  children, 
held  barred  by  failure  to  present  it  within 
two  years  from  the  granting  of  adminis- 
tration, so  that  no  action  could  be  main- 
tained thereon  against  the  heirs  to  whom 
distribution  had  been  made,  where  deed  of 
decedent  to  children  was  recorded  and  chil- 
dren did  not  conceal  the  fact  that  they  claim- 
ed the  property,  but  openly  asserted  title 
thereto.  Planters'  Mut.  Ins.  Co.  v.  Nelson 
[Ark.]  96  S.  W.  123.  Act  of  May  15,  1903 
(Laws  1903,  p.  3),  amending  Hurd's  Rev.  St. 
c.  3,  §  70,  by  reducing  time  within  which 
claims  may  be  filed  from  two  years  to  one 
year  after  issuance  of  letters,  held  not  to  be 
retroactive  and  not  to  apply  to  estate  in 
which  letters  were  issued  before  it  took  ef- 
fect. Hathaway  v.  Merchants'  Loan  &  Trust 
Co.,  218  111.  5S0,  75  N.  E.  1060,  afg.  121  111. 
App.  478.  Under  Code  §  3349,  claims  are  bar- 
red unless  they  are  filed  and  notice  thereof 
served  within  12  months  from  the  giving 
of  notice  by  publication  of  the  issuance  of 
letters  of  administration,  in  the  absence  of 
peculiar  circumstances  entitling  claimant  to 
equitable  relief.  Mosher  v.  Goodale,  129 
Iowa  719,  106  N.  W.  195.  Laws  1901.  p.  336, 
o.  28  (Comp.  St.  1903,  c.  23,  §  226),  requiring 
claims,  whether  due  or  not,  to  bo  exhibited 
to    the    judge    or    commissioners    within    the 


time  limited  by  the  court  or  to  be  forever 
barred,  and  providing  that  claim  shall  be 
barred  if  claimant  fails  for  two  years 
after  the  death  of  the  decedent  to  apply 
for  or  take  out,  or  cause  to  be  taken  out, 
letters  of  administration  on  his  estate,  hs.s 
no  application  to  claims  pending  before  its 
enactment.  Korff's  Estate  v.  Bueker  [Neb.] 
105  N.  W.  1099.  Under  Rev.  St.  189S, 
§  3844,  a  person  failing  to  present 
a  claim  within  the  time  limited  by  the 
probate  court  is  forever  barred  from 
recovering  such  demand  or  setting  off 
the  same  in  any  action  whatever,  such  a  bar 
being  as  effectual  as  payment.  Franklin  v. 
Killilea.  126  Wis.  88,  104  N.  W.  993.  Time  for 
exhibiting  a  claim  against  an  estate  to  fix 
personal  liability  on  a  note  comes  "within 
this  section.  Id.  A  "person  having  a  claim" 
includes  all  creditors,  and  hence  the  estate 
of  a  deceased  creditor  is  such  a  person.  Bar- 
ry v.  Minahan,  127  Wis.  570,  107  N.  W.  488. 
Where  "wife  loaned  her  husband  money  pay- 
able on  demand  and  both  died,  held  that 
claim  of  her  estate  for  the  money  was  barred 
where  it  was  not  filed  until  afcer  expiration 
of  time  fixed.  Rev.  St.  1898,  §§  3840,  3844. 
Id. 

61.  Claimant  held  not  to  have  made  out  a 
case  entitling  him  to  equitable  relief  under 
Code  §  3349.  Mosher  v.  Goodale,  129  Iowa 
719.  106  N.  W.  195.  Held  that  there  was 
nothing  in  the  record  entitling  claimant  to 
relief  on  the  ground  of  fraud  on  the  part 
of  the  representative,  the  lower  court  hav- 
ing refused  to  find  that  any  fraud  was  com- 
mitted. Barry  v.  Minahan,  127  Wis.  570,  107 
N.  W.  488.  Where  claim  was  based  on  note 
secured  by  mortgage,  held  that  no  recovery 
could  be  had  under  Rev.  St.  1898,  §  3860,  on 
failure  to  present  it  on  theory  that  deceased 
was  guilty  of  fraud  in  wrongfully  obtaining 
and  recording  a  release  of  the  mortgage, 
such  fraud  being  involved  only  as  showing 
that  mortgage  was  still  a  valid  lien  on  the 
land.  Franklin  v.  Killilea,  126  Wis.  88,  104 
N.    W.    993. 

62.  Mich.  Comp.  Laws  1897,  §  94.11,  author- 
izing their  presentation  and  allowance,  is 
permissive  only,  and  commissioners  have  no 
authority  to  adjudicate  upon  them,  their 
duties  In  regard  to  them  being  merely  minis- 
terial. Rankin  v.  Herod,  140  F.  661.  Failure 
of  receiver  of  national  bank  to  present  claim 
for  assessment  on  stock  owned  by  decedent 
held  not  a  bar  to  action  thereon  against  heir. 
Id.  Fact  that  claim  became  absolute  witliin 
period  of  two  years  limited  for  presentation 
of  claims  by  creditors  held  not  to  change 
rule  where  assessment  was  not  levied,  and 
hence  claim  did  not  become  absolute  until 
after  the  estate  had  been  distributed,  the  ad- 
ministration closed  and  the  administrator 
discharged,  and  the  probate  court  had  lost 
jurisdiction.     Id. 
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within  a  specified  time  may  only  be  asserted  against  the  unadministered  as&ets."* 
In  others,  a  failure  to  make  snch  presentation  precludes  the  recovery  of  interest."^ 
In  states  where  claims  are  enforced  by  a  direct  action  against  the  representa- 
tive, the  action  is  generally  barred  unless  brought  within  a*  specified  time  after 
his  appointment/^  or  after  the  accrual  of  the  right,®^  in  the  absence  of  special  cir- 
cumstances excusing  the  delay.^*  It  is  also  frequently  provided  that  no  such  action 
may  be  brought  until  the  expiration  of  a  year  after  the  representative's  appoint- 
ment.®* In  some  states  claims  which  have  been  presented  and  disallowed  are  barred 
unless  an  action  is  brought  thereon  within  a  specified  time  thereafter.'^"     This  is 


63.  Will  gave  personalty  to  one  for  life 
and  provided  that  after  her  death  certain 
legacies  should  be  paid  out  of  the  property 
remaining,  if  any.  and  that  the  residue,  if 
any,  should  be  paid  to  plaintiff.  Executor 
made  final  settlement  after  death  of  life 
tenant  and  a  decree  was  rendered  against 
him  in  favor  of  plaintiff  for  a  specified  sum, 
which  was  never  paid.  After  execution 
against  executor  had  been  returned  unsat- 
isfied, and  within  12  months  after  the  rendi- 
tion of  such  decree,  plaintiff  commenced  suit 
against  the  estate  of  a  deceased  surety  on 
the  executor's  bond.  Held  that  plaintiff's 
legacy  was  a  contingent  one,  and  hence  her 
claim  against  defendant  Avas  a  contingent 
one  which  accrued  only  on  the  rendition  of 
the  decree  fixing  the  amount  to  which  it  Tvas 
entitled,  so  that  it  was  filed  in  time  under 
Code  1S96,  §§  129,  130.  Stakely  v.  Executive 
Committee  [Ala.]  39  So.  653.  Under  Rev.  St. 
1898,  §  3860,  may  be  presented  within  one 
year  after  they  accrue.  Franklin  v.  Killilea. 
126  Wis.  88.  104  N.  W.  993.  Provision  held 
not  applicable  to  claim  on  note  where  there 
was  a  period  of  more  than  a  year  after  time 
it  became  due  before  time  for  presenting 
claims  expired.  Id.  Statute  has  no  applica- 
tion to  a  claim  for  money  loaned  deceased 
during  his  -lifetime  and  payable  upon  de- 
mand, since  the  cause  of  action  in  such  case 
accrues  at  the  time  of  the  loan.  Barry  v. 
Minahan,    127  -"Wis.    57a,    107    N.    W.    488. 

64.  Revisal  1905,  §  94,  allowing  claimant 
who  has  not  "presented  his  claim  within  12 
months  after  general  notice  duly  published 
to  assert  his  demand  against  unadministered 
assets,  does  not,  in  view  of  Id.  §  41,  apply 
if  personal  notice  to  exhibit  his  claim  is 
served  on  a  creditor  and  he  fails  to  do  so 
within  six  months.  Morisey  v.  Hill  [N.  C] 
55    S.   E.    193. 

65.  Contention  that  no  interest  should  be 
allo'W'ed  must  be  made  promptly,  and  hence 
could  not  be  maintained  when  first  made  12 
years  after  demand  on  representative  for 
payment  ■^'here  it  did  not  appear  that  it  was 
not  ther»  verified.  Beddow  v.  Wilson  [Ky.] 
90  S.-W.  228. 

66.  Under  Rev.  Laws  c.  141,  §  9,  must  be 
brought  w^ithin  two  years.  McMahon  v.  Mil- 
ler [Mass.]  78  N.  E.  457.  Under  Code  1904, 
p.  1540,  §  2920,  the  right  of  action  against  the 
estate  of  any  person  which  shall  have  ac- 
crued at  his  death  does  not  continue  longer 
than  five  years  from  the  qualification  of  his 
personal  representative,  and  under  §  3577,  p. 
1910,  an  action  on  a  judgment  ■when  brought 
against  the  personal  representative  of  a  de- 
cedent must  be  brought  within  five  years 
from  the  qualification  of  the  representative. 
Spencer  v.  Flanary,  104  Va.  395,  51  S.  E.  84  9. 

7  Curr  L. — 9'\ 


I  67.  Where  obligee  in  bond  on  which  de- 
cedent was  a  surety  obtained  a  decree 
against  the  principal  and  sureties  and  there- 
after, and  for  the  purpose  of  enforcing  her 
decree,  intervened  in  a  suit  to  settle  the 
estate  of  a  deceased  surety,  held  that  the  de- 
mand asserted  in  last  named  suit  was  not 
one  on  the  bond  but  on  the  decree  against 
the  principal  and  sureties,  and  the  five-year 
limitation  prescribed  by  Code  1887,  §  2920,  in 
reference  to  claims  against  decedents,  did 
not  begin  to  run  until  such  decree  was  en- 
tered. Turk  V.  Ritchie,  104  Va.  587,  52  S  E. 
339. 

68.  Under  Rev.  Laws  c.  141,  §  10,  supreme 
judicial  court  may  grant  relief  to  creditor 
who  fails  to  sue  on  claim  within  two  years, 
if  justice  and  equity  require  it,  and  the  cred- 
itor has  not  been  guilty  of  culpable  negli- 
gence. McMahon  v.  Miller  [Mass.]  78  N.  E. 
457.  Plaintiff  held  entitled  to  relief  where 
delay  was  due  to  request  of  executors  that 
he  would  not  sue  and  thus  force  a  sale  of 
realty,  but  would  allow  them  time  to  sell  at 
private  sale.  Id.  Fact  that  executors  acted 
in  good  faith  and  that  both  parties  were  mis- 
taken in  believing  that  plaintiff  could  force 
a  sale  of  the  land  by  bringing  an  action,  and 
that  claim  could  be  paid  at  any  time,  though 
suit  was  not  brought  within  two  years,  held 
not  to  affect  plaintiff's  right  to  relief  even 
though     mistake    was    one    of    law.     Id. 

69.  The  execution  of  a  power  of  sale  con- 
tained in  a  deed  made  by  decedent  to  secure 
a  debt  is  not  a  suit  against  the  adminis- 
trator. Baggett  V.  Edwards  [Ga.]  55  S.  E. 
250.  Actions  on  unpreferred  claims.  Rev. 
Laws  c.  141,  §  1.  Whitcomb  v.  Taylor  [Mass.] 
78  N.  E.  536.  Action  on  note  of  testator. 
Jump  V.  Leon  [Mass.]  78  N.  E.  532. 

70.  Under  P.  L.  1898,  p.  740,  §  71,  creditor 
is  required  to  bring  suit  within  three  months 
after  representative  gives  him  written  notice 
that  claim  is  disputed,  and  if  suit  is  not 
commenced  within  that  time,  the  decree  en- 
tered upon  the  rule  limiting  creditors,  pro- 
vided for  by  a  previous  section,  bars  recovery 
"as  if  said  debt  or  claim  had  not  been  pre- 
sented within  the  time  so  limited  by  the 
court."  Simons  v.  Forster  [N.  J.  Law]  63  A. 
858.  A  claim  presented  before  the  rule 
to  limit  creditors  has  been  taken  out  is  bar- 
red by  failure  to  bring  suit  on  it  within  such 
time,  though  suit  is  brought  before  the  rule 
is  taken  out.  Id.  Evidence  held  to  show 
that  written  notice  disputing  plaintiff's  claim 
was  served  on  her  by  executor  more  than  six 
months  before  she  commenced  her  action,  so 
that  it  was  barred  under  Code  Civ.  Proc  § 
1822.  Hummel  v.  Hurd.  98  N.  Y.  S.  801.  Un- 
der Revisal  1905,  §  93,  unless  action  is 
brought    within    six    months    after    rejection. 
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h'ue  in  Xew  York,  unless  both  parties  consent  in  writing  that  they  may  be  heard  and 
determined  by  the  surrogate  on  the  judicial  settlement  of  the  representative's  ac- 
counts/^ A  presentation  by  claimant's  duly  authorized  agent  is  binding  on  him."^ 
Such  statutes  do  not- apply  to  suits  to  foreclose  mortgages  in  which  no  other  relief 
is  sought. '^^ 

Statutes  limiting  the  time  within  which  claims  must  be  presented  are  regarded 
as  statutes  of  nonclaim  and  are  generally  applied-  more  rigorously  than  the  general 
statutes  of  limitation/*  and  in  the  absence  of  a  saving  clause  run  against  all  'per- 
sons, including  married  women/^  After  a  claim  is  once  barred  the  representative 
has  no  power  or  authority  to  voluntarily  renew  or  reinstate  it  to  the  prejudice  of 
the  parties  in  interest.''^ 

The  general  statute  of  limitations  does  not  begin  to  run  where  no  administration 
exists  on  the  decedent's  estate  at  the  time  the^cause  of  action  accrues,"  but  in  the 
absence  of  a  statutory  provision  to  the  contrary,''^  death  will  not  toll  the  statute 
when  limitations  have  once  begun  to  run.'^"  Limitations  do  not,  however,  run 
against  claims  which  are  not  barred  when  presented  and  which  are  presented  within 
the  time  prescribed,^''  and  a  provision  prohibiting  the  bringing  of  actions  on  claims 
against  representatives  for  a  specified  time  after  their  appointment  suspends  the 
running  of  the  statute  during  that  period.*^  In  states  where  claims  are  enforced 
in  an  equital)le  action  to  settle  the  estate,  laches  may  operate  as  a  bar.-^ 


Morisey  v.  Hill  [N.  C]  55  S.  E.  193.  Fact 
that  no  general  notice  to  creditors  has  been 
published,  as  required  by  Id.  §  39,  does  not 
prevent  enforcement  of  §  93,  the  two  being 
independent.     Id. 

71.  Under  Code  Civ.  Proc.  §  1822,  held  that 
the  filing  of  such  consents  does  not  author- 
ize the  bringing  of  an  action  on  the  claim  in 
the  supreme  court  after  the  expiration  of  the 
6  months,  but  creditor's  only  remedy  is  to 
submit  claim  to  surrogate  on  such  settle- 
ment.    Clark  V.  Scovill,   97  N.  Y.   S.   1117. 

72.  If  the  claim  is  so  presented  and  re- 
jected, such  rejection  is  binding  on  the  claim- 
ant, though  he  is  not  Informed  thereof  or  is 
informed  by  such  agent  that  it  has  not  been 
rejected.  Gardner  v.  Pitcher,  109  App.  Div. 
106,    95    N.    Y.    S.    678. 

73.  Suit  to  have  deed  declared  mortgage 
and  to  foreclose.  Fox  v.  Bernard  [Nev.]  85 
P.    351. 

74.  Barry  v.  Minahan,  127  Wis.  570,  10' 
N.   W.   488. 

75.  Defense  of  coverture  held  not  to  appl> 
under  Rev.  St.  1898,  §  3844.  Barry  v.  Mina- 
han, 127  Wis.  570,  107  N.  W.  488.  In  any 
event  a  claim  by  the  administratrix  of  a 
deceased  wife  against  the  estate  of  her  de- 
cedent's deceased  husband  for  money  loaned 
by  the  wife  to  the  husband  is  not  an  action 
between   husband  and   wife.     Id. 

70.  Barred  by  failure  to  sue  within  si> 
months  after  rejection.  Gardner  v.  Pitcher 
109  App.   Div.   106,   95  N.  Y.   S.   678. 

77.  See  Limitation  of  Actions,  6  C.  L.  465 
for  a  full  discussion  of  this  question.  High' 
to  foreclose  mortgage  where  debt  did  not 
accrue  until  after  -decedent's  death.  Codi 
Civ  Proc.  §§  353,  312.  construed.  Heeser  v 
Taylor,  1  Cal.  App.  619,  82  P.  977. 

78.  Under  Code  Civ.  Proc.  §  353,  a  party  hav- 
ing a  cause  of  action  against  the  estate  of  ; 
deceased    person    is    not    bound   to   cause    ad 
ministration   to   be   had   because   the   statutf 


expressly  extends  his  time  to  sue  for  one 
year  after  the  issuance  of  letters.  Churchill 
V.  Woodworth,  148  Cal.  669,  84  P.  155.  Where 
action  was  commenced  against  heirs  to  have 
a  deed  of  decedent  declared  a  mortgage  and 
to  foreclose  the  same,  and  summons  was 
served  on  them  within  a  year  after  com- 
mencement of  action,  held  that  court  had 
authority  to  bring  in  a  subsequently  appoint- 
ed administrator  as  a  party  and  direct  the 
issuance  and  service  of  summons  on  him 
more  than  a  year  after  the  commencement 
of  the  action  but  within  a  year  .after  the  is- 
suance of  letters  to  him.  Code  Civ.  Proc. 
§§  581,  353,  389,  construed.  Id.  Plaintiffs 
suing  to  have  a  deed  given  by  a  decedent 
declared  a  mortgage  and  to  foreclose  the 
same  held  not  to  have  waived  their  right  to 
bring  an  action  against  the  administrator 
within  a  year  after  the  issuance  of  letters 
by  commencing  the  action  against  the  heirs 
before  the  appointment  of  an  administrator. 
Id.  Under  Civ.  Code  1895,  §  3782,  the  statute 
of  limitations,  relatively  to  claims  against 
the  estate  of  a  decedent,  is  suspended  during 
the  period  between  his  death  and  representa- 
tion upon  his  estate  if  such  period  does  not 
exceed  five  years,  at  least  where  the  debt 
lOught  to  be  enforced  was  not  created  until 
ifter  the  passage  of  the  act.  Hawes  v. 
Glover   [Ga.]   55  S.  E.   62. 

79.  The  appointment  of  a  represen,tative 
loes  not  suspend  the  running  of  limitations. 
Liggett  v.  Estate  of  Liggett,  3  Ohio  N.  P. 
(N.  S.)  518.  The  relation  of  the  executor 
or  administrator  to  the  estate  does  not  create 
\  continuing  and  subsisting  trust  under  Rev. 
St.   §  4974.     Id. 

80.  In  re  Tuohy's  Estate  [Mont.]  83  P. 
t86. 

81.  Is  suspended  for  12  months  after  ap- 
'ointment  of  administrator.  Civ.  Code  1895. 
;§  3421,  3423.  Hawes  v.  Glover  [Ga.]  55  S. 
R.    62. 
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Notice.^^ — In  some  states  the  statutory  ]:)eriod  for  presenting  claims  does  not 
commence  to  run  until  the  representative'  publishes  a  notice  of  his  appointment,^'* 
or  a  notice  specifying  the  time  within  which  claims,  must  be  fded.^* 

The  claim;  its  form  and  suhstance.^^ — As  a  general  rule  the  claim  filed  must 
show  the  amount  and  nature  of  the  demand^'  and  must  be  vei-ified.-*  In  some 
states,  if  it  is  founded  on  a  written  instrument,  a  copy  thereof  must  be  filed  Avith 
it.^®     Such  requirements  have  been  held  to  be  jurisdictional,"" 


82.  Personal  repi'esentatives  and  leg'atees 
of  deceased  surety  held  not  entitled  to  assert 
defense  of  laches  to  defeat  right  of  obligee 
t'o  enforce  judgment  thereon  against  estate 
of  their  decedent  in  a  suit  brouglit  for  its 
settlement  ■where  delay  was  due  to  fact  that 
obligee  first  proceeded  against  the  principal 
and  the  other  surety,  tliereby  reducing  the 
liability  of  the  estate.  Turk  v.  Ritchie,  104 
Va.   587.   52  S.   E.   339. 

83.  See  5  C.  L.  1224. 

84.  Under  Code  §  3304,  providing  that  ad- 
ministrators within  ten  days  after  the  re- 
ceipt of  their  letters  sliall  publish  such  no- 
tice of  the  appointment  as  tlie  court  or  clerk 
may  direct,  which  direction  shall  be  indorsed 
on  the  letters  when  issued,  it  is  not  necessary 
that  such  order  or  direction,  when  made  by 
the  clerk,  be  entered  of  record,  his  indorse- 
ment on  tlie  letters  being  sufficient.  Mosher 
V.  Goodale,  129  Iowa  719,  106  N.  W.  195.  Fact 
that  indorsement  purported  by  its  recital  to 
be  a  direction  by  the  court  itself  lield  not 
to  cliange  rule  where  it  was  signed  by  the 
clerk,  not  by  way  of  certification  but  as  his 
own   action.      Id. 

85.  Order  fixing  time  for  presenting  claims 
and  providing  for  notice  to  creditors  and  tlie 
notice  itself,  held  to  sufficiently  comply  with 
Rev.  St.  1898,  §  3840.  Barry  v.  Minahan,  127 
W^is.    570,    107    N.    W.    488. 

86.  See    5    C.    L.    1224. 

87.  Pending  suits  for  contribution  by  one 
of  two  indorsers  of  accommodation  notes 
defendant  died.  Plaintiff's  attorney,  witliin 
the  time  fixed  for  presenting  claims,  called 
administrator's  attention  to  fact  that  plain- 
tiff had  a  claim  against  the  estate,  sliowed 
him  the  notes,  and  told  him  of  the  suits. 
Writs  of  scire  facias  were  served  on  the  ad- 
ministrator and  he  entered  his  appearance  to 
them.  Held  that  there  was  a  sufficient  pres- 
entation, it  being  unnecessary,  in  the  ab- 
sence of  a  request,  to  state  with  greater  par- 
ticularity liow  tlie  joint  liability  arose.  Pratt 
V.  Rhodes  [Conn.]  61  A.  1009.  All  that  is 
necessary  in  order  to  comply  with  Rev.  St. 
1899,  §  188,  is  an  identification  of  the  claim 
in  the  exhibition  thereof,  to  the  extent  that 
the  administrator  may  be  apprised  of  its 
amount  and  origin  so  that  he  may  investi- 
gate it  intelligently,  and  that  a  recovery 
may  be  a  bar  to  another  action  thereon. 
Bri'tian  v.  Fender,  116  Mo.  App.  93,  92  S.  W. 
179.  By  going  to  trial  on  merits  without 
moving  to  have  claim  made  more  definite 
and  certain,  administrator  waives  objection 
that  statement  is  meager  and  indefinite,  and 
cannot  object  on  that  ground,  particularly 
after  verdict.  Id.  Judgment  in  favor  of 
claimant  will  be  sustained  against  objection 
first  made  on  appeal  that  claim  as  presented 
was    insufficiently    stated,    unless    statement  1 


was  so  defective  that  it  could  not  be  cured 
by  verdict.  Id.  Items  held  sufficiently  defi- 
nite after  verdict.      Id. 

88.  Provision  of  Code  1896,  S  133.  that  any 
defect  or  insufficiency  in  the  affidavit  may  be 
amended  at  any  time,  applies  equally  to 
claims  on  which  suit  is  pending.  Moss  v. 
Mosley  [Ala.]  41  So.  1012.  Where  amended 
affidavit  as  set  out  in  replication  was  in  sub- 
stantial compliance  with  statute  and  amend- 
ment was  averred  to  have  been  made  by 
leave  of  the  judge  of  probate,  held  that  de- 
murrer thereto  was  properly  overruled.  Id. 
Where  a  claim  is  properly  authenticated 
when  exhibited  to  tlie  administrator  and  is 
subsequently  assigned,  the  assignee  need  not 
again  verify  or  authenticate  it.  Kirby's  Dig. 
§§  115,  lis,  123,  construed.  Collier  v.  Trice 
[Ark.]  96  S.  W.  174.  Verified  answer,  in  suit 
by  judgment  creditor  of  decedent  to  set  aside 
mortgage  as  fraudulent,  containing  the  prop- 
er averments,  held  a  sufficient  affidavit  of 
claim  based  on  mortgage  debt.  Beddow  v. 
Wilson  [Ky.]  90  S.  W.  228.  In  action  against 
executor  on  claim,  proof  of  the  items  of  tlie 
account  sued  on  held  properly  rejected  where 
tlie  account  was  not  "signed  by  the  creditor" 
and  there  was  no  affidavit  "attached  there- 
to" as  required  by  statute.  Walker  v.  Xel- 
son  [Miss.]  39  So.  809.  Verification  as  re- 
quired by  Rev.  St.  1899,  §  195,  is  a  condition 
precedent  to  the  right  of  the  probate  court 
to  exercise  Jurisdiction  over  it.  Fitzpatrick 
v.  Stevens,  114  Mo.  App.  497,  89  .S.  W.  897. 
Where  claim  was  verified  by  affidavit  of  tlie 
claimant,  held  that  'affidavit  was  sufficient, 
fliougli  it  closed  with  words  "to  the  knowl- 
edge of  said  claimant"  instead  of  "to  the 
knowledge  of  the  affiant,"  the  words  used 
in  Code  Civ.  Proc.  §  2604.  Dorais  v.  Doll 
[Mont.]  83  P.  884.  Under  Rev.  St  1895,  art. 
2072,  claim  must  be  accompanied  by  affidavit 
that  it  is  just  and  that  all  legal  payments, 
credits,  and  offsets  known  to  affiant  have 
been  allowed.  Cranberry  v.  Graniierry  [Tex. 
Civ.  App.]    13   Tex.  Ct.  Rep.   896,  90  S.  W.   711. 

89.  Claims .  held  grounded  in  assumpsit 
for  money  had  and  received  and  not  on 
certain  notes,  so  that  it  was  not  necessary 
to  accompany  them  by  copies  of  notes  under 
Rev.  St.  1899.  §  188.  Britian  v.  Fender,  116 
Mo.  App.  93,  92  S.  W.  179.  Claim  held  found- 
ed on  oral  agreement  of  compromise,  the  re- 
sult of  which  was  an  account  stated,  and  not 
on  a  bond,  bill,  note,  or  otlier  instrument 
within  the  meaning  of  Code  Civ.  Proc.  § 
2607.      Dorais    v.    Doll    [Mont.]    83    P.    884. 

S>0.  Requirements  of  Rev.  St.  1899,"  §  188, 
that  demand  must  be  in  writing  and  must 
state  the  amount  and  nature  of  the  claim  and 
must  be  accompanied  by  a  copy  of  the  in- 
strument or  account  on  which  it  is  foundeiL 
are  jurisdictional,   and   unless  complied   with. 
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Allowance  and  rejedion.^'^ — 'In  the  absence  of  a  statiitory  provision  to  the 
contrary,  the  allowance  or  rejection  of  a  claim  bj^  the  representative  need  not  be  in 
writing  or  in  any  particular  form/^  the  question  whether  the  claim  was  actually 
allowed  or  rejected  being  one  of  fact  in  a  subsequent  action  thereon.^^  Mere  silence 
on  the  part  of  the  representative  after  the  filing  of  the  claim  does  not  conclude  him 
from  objecting  to  it  on  his  accounting.®*  In  some  states  he  must  indorse  his  al- 
lowance or  rejection  on  the  claim  itself/^  a  failure  to  do  so  within  a  specified  time 
operating  as  a  rejection  and  authorizing  the  claimant  to  proceed  accordingly.®® 
After  disallowance  the  claimant  is  sometimes  required  to  file  the  claim  wii\\  the 
elerk.®'^  In  some  states  claims  are  referred  to  commissioners  whose  duty  it  is  to 
examine  and  pass  on  them,®* 

Contests  and  actions  on  claims.^^ — Proceedings  on  contested  claims  are  gen- 
erally triable  at  law.^  The  assignor  of  an  assignable  claim  is  not  a  necessary  party 
to  proceedings  for  its  collection.^  In  actions  on  claims  the  usual  rules  of  pleading 
apply.^  '\Aliere  presentation  is  a  condition  precedent  to  an  action  thereon,  it  must 
be  alleged.*  Eecovery  must  be  had,  if  at  all,  on  the  same  cause  of  action  as  that 
set  up  in  the  claim.''  One  sued  as  administrator  in  a  pure  action  at  law  cannot  be 
held  as  an  individual  upon  an  entirely  different  cause  of  action  in  equity.®     The  plea 


neither  the  probate  nor  appellate  court  ob- 
tains jurisdiction  over  the  cause.  Britian  v. 
Fender.    116   Mo.   App.   93.   92   S.  "W.   179. 

91.  See   5  C.  L.   1225. 

92.  Communication  to  attorney  for  claim- 
ant held  sufficient.  In  re  Jacobs,  109  App. 
Div.  293,  96  N.  Y.  S.  133.  Verbal  rejection  is 
sufficient  to  set  in  operation  statute  requir- 
ing action  to  be  brought  within  six  months 
after  rejection.  Gardner  v.  Pitcher,  109  App. 
Div.   106,   95  N.  Y.  S.   678. 

03.  Question  held  for  jury  where  e'-idence 
was  conflicting.  Gardner  v.  Pitcher,  109  App. 
Div.  106,  95  N.  Y.  S.  678.  Verdict  that  ad- 
ministrator had  not  rejected  claim  held  not 
contrary  to  the  weight  of  the  evidence.     Id. 

94.  In  re  Jacobs,  109  App.  Div.  293,  96  N. 
Y.    S.    133. 

95.  Where  attorney,  under  direction  of  ad- 
ministrator, indorsed  elaim  "rejected"  and 
signed  ad-ministrator's  name,  held  a-  suf- 
ficient compliance  with  Code  Civ.  Proc.  § 
2606.     Dorais   v.   Doll    [Mont.]    83   P.    884. 

96.  After  ten  days  may,  at  his  option,  re- 
gard failure  as  rejection.  Dorais  v.  Doll 
[Mont.]    83    P.    884. 

97.  Failure  to  do  so  held  waived  where 
administrator  appeared  and  defended  an  ac- 
tion thereon.  Plummer  v.  Wells  &  Co.  [Ind. 
T.]   90  S.  W.  303. 

98.  A  debt  represented  by  a  note  and 
mortgage  is  an  absolute  claim,  and  one  which 
the  commissioners  are  autliorized  to  try  and 
decide  under  Comp.  Laws  §  9378.  Flynn  v. 
Lorimer's  Estate,  141  Mich.  707,  12  Det.  Leg. 
N.    629,    105    N.    W.    37. 

90.     See   5   C.   L.    1225. 

1.  Proceedings  under  Code  §  33,41.  Mosher 
V.  Goodale,   129   Iowa   719,   106  N.   W.  195. 

2.  Payee  who  has  assigned  note.  Kirby's 
Dig.  §  6000.  Collier  v.  Trice  [Ark.]  96  S.  W. 
174. 

3.  In  an  action  on  claim  for  personal  serv- 
ices rendered  decedent,  allegations  as  to  the 
value  of  the  property  which  came  into  ex- 
ecutor's hands  were  immaterial  and  should 
have  been  stricken.  McGrew's  Ex'r  v.  O'Don- 


nell  [Ky.]  92  S.  W.  301.  Count  stating  that 
H.  in  his  lifetime  was  indebted  to  plaintiff  in 
the  sum  of  $500,  and  made  a  w^riting  by 
which  he  ordered  his  executors  to  pay,  one 
year  after  his  death,  to  plaintiff  the  sum  of 
$500,  held  not  to  state  a  cause  of  action 
against  the  executors,  there  being  no  state- 
ment of  a  promise  to  pay  or  of  a  delivery  of  the 
paper,  and  the  paper  being  testamentary  in 
character.  Haines  v.  Rogers  [N.  J.  Law]  62 
A.  272.  Bill  in  suit  by  obligee  on  bond  held 
sufficient  to  confer  jurisdiction  on  court  to 
render  a  decree  against  the  personal  repre- 
sentatives of  deceased  sureties  under  prayer 
for  general  relief.  Turk  v.  Ritchie,  104  Va. 
587,    52    S.   E.   339. 

4.  Complaint  held  to  allege  a  cause  of  ac- 
tion for  breach  of  contract  to  care  for  live 
stock  and  not  one  for  a  tort,  and  hence  ■was 
demurrable  for  failure  to  allege  presentation 
as  required  by  Code  Civ.  Proc.  §  1500.  Morse 
V.    Steele    [Cal.]    86   P.    693. 

5.  Claim  presented  and  rejected.  Enscoe 
V.  Fletcher,  1  Cal.  App.  659.  82  P.  1075.  Cause 
of  action  set  up  in  claim  by  joint  maker 
of  notes  for  half  the  amount  of  principal 
and  interest  due  and  that  set  up  in  complaint 
held  the  same,  both  demands  being  identical 
in  every  respect.  Id.  Fact  that  complaint 
segregated  and  lumped  certain  classes  of 
items  of  the  claim  w^ithout  increasing  or  di- 
minishing the  amount  of  any  item,  and  -with- 
out alleging  any  different  contract  as  to 
liability  on  any  such  items  than  appeared  on 
the  face  of  the  claim,  held  immaterial.  Id.  Un- 
der Code  Civ.  Proc.  §§  2610,  2606,  2608.  presenta- 
tion of  the  claim  to  the  representative  and 
his  rejection  of  it  Is  a  condition  precedent 
to  the  right  to  sue  thereon,  and  hence  a 
party  cannot  present  one  claim  and  sue  on  a 
different  one  not  presented.  Brown  v.  Daly 
[Mont.]  84  P.  883.  Where  two  parties  filed 
separate  claims  for  alleged  breach  of  a  con- 
tract made  with  tliem  jointly,  each  claiming 
half  the  amount  alleged  to  be  due.  held  that 
they  could  not  maintain  a  joint  action  there- 
on.    Id. 
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of  plene  administra-vit  no  assets  ultra  is  inapplicable.^  It  is  tlic  duty  of  tlie  repre- 
sentative to  raise  the  question  of  the  statute  of  limitations.*  In  states  where  the 
estate  is  settled  by  a  suit  in  equity  for  that  purpose,  it  is  proper  for  the  commissioner 
to  whom  the  matter  has  been  referred  to  report  any  valid  outstanding  debt  and  for 
the  court  to  decree  its  payment  at  any  time  before  the  decrees  of  reference  are  fully 
executed  and  the  data  arrived  at  whereby  an  account  can  be  made  for  final  distri- 
bution.* A  personal  representative  administering  a  solvent  estate  cannot  defeat  a 
pending  suit  against  him  on  a  claim  which  has  been  properly  presented,  and  which 
he  has  assets  in  his  hands  sufficient  to  pay,  by  ignoring  its  existence,  making  final 
settlement,  surrendering  the  assets  either  to  the  legatees  or  the  probate  judge,  and 
obtaining  a  discharge  from  the  probate  court.^°  The  venue  of  actions  to  foreclose 
mortgages  on  the  land  of  a  decedent  is  regulated  by  the  statutes  of  the  various 
states.^^  In  Texas,  in  the  case  of  independent  executorships,  any  creditor  may  en- 
force his  claim  by  suit  against  the  executor  and  may  have  execution  issued  on  a 
judgment  recovered  therein  to  run  against  the  estate  of  the  testator  in  the  hands  of 
the  executor  that  may  be  subject  to  such  debt.^^  The  statute  applies  where  the  es- 
tate is  insolvent  as  well  as  when  it  is  solvent,  in  so  far  as  the  establishment  of  a 
claim  by  judgment  is  concemed.^^  The  petition  in  such  an  action  need  not  allege 
that  the  estate  is  solvent,  nor  that  there  is  no  other  valid  claim  against  the  estate 
of  a  higher  class  than  that  of  the  plaintiff,^*  nor  that  the  defendant  aS  such  executor 
has  received  any  property  of  the  decedent's  estate  liable  for  his  debts  ;^^  nor  does 
the  fact  tliat  the  petition  does  not  negative  insolvency,  prevent  the  issuance  of  exe- 
cution, though,  if  the  estate  were  insolvent,  the. creditor  would  have  no  right  to  sell 
the  property  thereunder  and  apply  it  to  his  own  debt  to  the  exclusion  of  other 
creditors.^' 


6.  On  a  claim  against  an  estate  for  a  debt 
supposed  to  be  due  from  it,  which  defendant 
Is  defending  in  his  representative  character 
as  administrator  only,  the  administrator  can- 
not be  held  individually  on  the  theory  of  a 
trust  or  an  estoppel.  Tyler  v.  Stitt,  127  TVis. 
379,  106  N.  W.  114.  Two  causes  of  action 
could  not  be  joined,  and  hence  one  cannot  be 
turned  into  the  other.     Id. 

7.  Since  judgment  operates  merely  to 
establish  the  debt  and  not  to  fix  defendant 
with  assets  or  make  him  personally  liable. 
Hall  V.  Herring  [Del.]  63  A.  576. 

8.  In  re  Milligan's  Estate,  98  N.  Y.  S.  480. 
Held  duty  of  executor  to  have  opposed  claim 
of  coexecutor  which  was  barred.  In  re  Shel- 
don's  Estate,   96  N.   Y.   S.    225. 

9.  Turk  V.  Ritchie,  104  Va.  587,  52  S.  B. 
339.  "Where  commissioner's  report  did  not 
purport  to  be  a  final  finding  as  to  the  out- 
standing debts,  a  decree  adopting  only  cer- 
tain specific  findings  therein  and  recommit- 
ting it  to  the  commissioner  to  take  further 
account  held  not  final  so  as  to  preclude  a 
creditor  from  thereafter  coming  in  and  as- 
serting his  claim  in  such  suit.     Id. 

10.  Discharge  held  not  to  affect  plaintiff, 
since  his  claim  was  not  in  litigation  in  that 
court  and  could  not  have  been  drawn  into 
Its  jurisdiction,  without  a  report  of  insol- 
vency. Odom  v.  Moore  [Ala.]  41  So.  162.  In 
action  against  administratrix,  pleas  by  her 
that  since  its  institution  she  has  settled  the 
estate  and  has  delivered  and  surrendered  all 
assets  in  her  hands  as  provided  by  law,  and 
has  been  discharged  from  further  liability, 
held  not  in  bar  of  the  suit  but  in  bar  of  its 


further  maintenance.  Id.  Replication  there- 
to setting  up  that  claim  was  presented,  that 
estate  was  solvent,  that  defendant  had  suf- 
ficient assets  in  his  hands  to  pay  claim,  etc., 
held  a  complete  answer  to  pleas,  not  a  de- 
parture from  the  complaint,  and  that  alleg- 
ing such  facts  by  Tvay  of  replication  vras 
proper  practice.     Id. 

11.  May  be  brought  In  the  county  where 
the  land  is  situated,  where  no  action  is 
pending  for  the  settlement  of  the  estate,  or 
for  its  distribution  or  its  partition  among 
heirs,  or  for  its  sale  for  payment  of  debts. 
Code  Civ.  Proc.  §§  62,  65,  66,  construed.  Gal- 
loway   V.    Craig    [Ky.]    92    S.   TV.    320. 

12.  Rev.  St.  1895,  art.  1996.  Hartz  v. 
Hausser  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
141,    90    S.    W.   63. 

13.  Hartz  v.  Hausser  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  141,  90  S.  W.  63.  Fact  that  de- 
cedent died  insolvent,  that  there  existed  valid 
claims  against  his  estate  of  a  higher  class 
than  plaintiff's,  and  that  the  only  property 
left  by  him  passed  to  the  defendant  as  widow 
and  was  exempt,  held  no  defense.     Id. 

14.  Both  because  solvency  is  presumed 
and  because  insolvency  and  existence  of  such 
debts  would  not  prevent  the  recovery  of 
judgment.  Hartz  v.  Hausser  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  141,  90  S.  W.  63. 

15.  Where  independent  executrix  was  al- 
so decedent's  widow,  held  not  necessary  to 
allege  that  property  had  come  into  her  hands 
which  w^as  not  exempt  to  her  as  widow. 
Hartz  v.  Hausser  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    141,    90    S.    W.    63. 

16.  Is     contemplated    that    writ    will     be 
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Evidence  and  proof}' — The  burden  of  proving  the  claim^*  and  proper  presen- 
tation thereof^^  is  ordinarily  on  the  claimant.  Where  claimant  proves  that  the 
debt  ■was  contracted,  the  burden  of  proving  payment  is  on  the  estate.-^ 

Claims  are  generally  required  to  be  established  by  very  satisfactory  evidence,-^ 
particularly  Avhere  they  are  on  oral  contracts  alleged  to  have  been  made  by  decedent 
during  his  lifetime,-^  or  on  implied  contracts  for  services.-^  In  some  states  a  claim 
cannot  be  allowed  on  the  unsupported  testimony  of  the  claimant.-*  In  Kentucky, 
in  a  suit  to  settle  the  estate  where  issue  is  joined  on  the  merits  of  a  claim,  only  proof 
by  deposition  can  be  heard  on  the  final  trial.^^  W^iere  the  statute  gives  the  estate 
the  benefit  of  all  defenses  except  that  of  set-off.  it  may  prove  any  fact  which  is  a 
good  defense  to  the  claim."®     Cases  dealing  with  the  admissibility  of   particular 


levied  on  property  subject  to  it  only,  anr^^ 
award  of  execution  adds  nothing  to  judg-' 
ment,  nor  does  it  adjudicate  what  property 
is  or  is  not  subject  thereto,  and  it  is  pre- 
sumed that  property  not  subject  to  it  will 
not  be  levied  on.  Hartz  v.  Hausser  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  141,  90  S.  W.  63.  Held 
proper  for  judgment  to  contain  award  of 
execution   against    the    estate.     Id. 

17.  See    5    C.    L.   1226. 

18.  In  suit  to  settle  estate.  Cottrell  v. 
Barnes"  AdnVr  [Ky.]  90  S.  W.  1048.  In  view 
of  Rev.  St.  1895.  art.  2072,  prohibiting  the 
allowance  or  approval  of  a  claim  unless  ac- 
companied by  an  affidavit  that  the  claim  is 
just,  and  that  nil  lesral  payments,  credits,  and 
offsets  known  to  affiant  have  been  allowed, 
claimant  in  an  action  on  a  rejected  claim  has 
the  burden  of  proving  that  such  offsets,  etc., 
have  been  allowed,  and  payments,  offsets, 
and  credits  are  in  issue,  though  not  pleaded 
by  defendant.  Granberry  v.  Granberry  [Tex. 
Civ.  App.l  13  Tex.  Ct.  Rep.  896.  90  S.  W. 
711.  Evidence  held  to  sustain  claim  for 
money  fraudulently  taken  by  deceased  from 
a  bank  of  which  he  was  an  officer.  McElroy 
V.  Allfree   [Iowa]    108  N.  W.   119. 

19.  The  rule  that  on-  a  plea  of  nonclaim 
the  burden  in  on  plaintiff  to  prove  presenta- 
tion does  not  apply  where  the  issue  pre- 
sented is  an. immaterial  one.  Moss  v.  Mosley 
[Ala.]    41   So.   1012. 

20.  Evidence  held  to  support  finding  that 
plaintiff's  claim  had  been  fully  paid  and  dis- 
charged prior  to  decedent's  death.  Sanguin- 
etti   v.   Pelligrini    [Cal.    App.]    83    P.    293. 

21.  For  proving  against  the  estate  of  a 
decedent  a  claim  for  a  large  sum  of  money 
alleged  to  have  been  confided  to  him  and 
not  accounted  for.  specific  allegations  and 
unsuspicious  proof  are  required.  Evidence 
held  Insufficient.  Barrow  v.  Grant's  Estate, 
116   La.    952,   41    So.    220. 

22.  Contract  must  be  definite  and  certain 
and  founded  upon  an  adequate  consideration, 
and  must  be  established  by  tlie  clearest  and 
most  convincing  evidence.  Lucas  v.  Boss 
110  App.  Div.  220,  97  N.  Y.  S.  112.  If  con- 
tract is  alleged  to  have  been  in  parol  it 
must  be  proved  by  evidence  given  or  cor- 
roborated in  all  substantial  particulars  by 
disinterested  witnesses.  Id.  Evidence  insuf- 
ficient to  establish  contract  to  pay  plaintiff 
for  services  more  than  the  weekly  compensa- 
tion received  by  her.  Id.  Evidence  held  in- 
sufficient to  show  oral  contract  to  pay  for 
board  and  attendance.  Kane  v.  Smith,  10  9 
App.  Div.   163,   95  N.  Y.  S.   818.     Evidence  in- 


'^ufflcient  to  establish  contract  by  decedent 
to  pay  son  wages  for  his  services.  In  re 
Willigan's  Estate,  98  N.  Y.  S.  480.  Every  in- 
tendment should  be  taken  against  validity 
)f  claim  for  extra  compensation  for  services 
of  a  domestic.  Grossman  v.  Thunder,  212 
Pa.  274,  61  A.  904.  Where  she  receives  fixed 
compensation  for  such  services  cannot  re- 
cover for  alleged  extra  services  in  absence 
of  proof  of  express  contract  to  that  effect, 
or  an  agreement  to  provide  for  such  com- 
pensation by  legacy.  Id.  Evidence  held  in- 
sufficient to  show  contract.  Id.  Claims  by 
children  under  alleged  contracts  by  parents 
to  pay  them  for  their  board  are  to  be  rigid- 
ly scrutinized.  Evidence  sufficient.  Shadle's 
Estate,  30  Pa.  Super.  Ct.  151. 

23.  Evidence  held  to  show  that  services 
rendered  decedent  were,  not  gratuitous  but 
that  both  parties  expected  that  they  would 
be  paid  for.  Greenwood  v.  Judson,  109  App. 
Div.  398,  96  N.  Y.  S.  147.  Receipt  in  full  of 
all  claims  against  estate  on  payment  of 
claim  for  disbursements  held  to  show  that 
claimant  did  not  intend  to  present  a  claim 
for  anything  further  and  to  bar  recovery  for 
services  alleged  to  have  been  rendered  de- 
cedent.    Koebel   v.   Beetson,    98   N.   Y.    S.    408. 

24.  Under  B.  &  C.  Comp.  §  1161,  must  be 
other  material  and  pertinent  testimony  sup- 
porting or  corroborating  that  given  by  him, 
sufficient  to  go  to  the  jury,  and  upon  which 
it  might  find  a  verdict.  Bull  v.  Payne  [Or.] 
84  P.  697.  Evidence  in  suit  to  recover  on 
claim  based  on  contract  in  regard  to  mining 
claim  held  sufficient  to  go  to  the  jury  under 
this  rule.  Id.  Instruction  held  not  to  per- 
mit plaintiff  to  recover  on  his  own  uncor- 
roborated testimony.      Id. 

25.  Affidavits  insufficient.  Cottrell  v. 
Barnes'    Adm'r    [Ky.]    90    S.    W.    104S. 

26.  In  contest  on  claim  founded  on  certifi- 
cate of  deposit  issued  by  decedent,  who  was 
a  private  banker,  to  claimant,  which  recited 
that  third  person  had  deposited  certain  sum 
in  decedent's  bank  payable  to  claimant,  held 
that  it  was  competent  for  the  estate  to  show 
that  the  third  person  did  not  give  claimant 
the  amount  of  the  alleged  deposit  or  deposit 
it  for  her  use  with  decedent,  and  for  that 
purpose  evidence  that  the  third  person  al- 
lowed taxes  and  mortgage  to  remain  de- 
linquent during  the  period  she  claimed  to 
have  in  her  possession  the  money  alleged  to 
have  been  deposited  was  admissible.  Hen- 
derson v.  Henderson,  165  Ind.  666,  75  N.  E. 
269.  Questions  as  to  whether  anyone  was 
associated     with     decedent     in     the    banking 
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evidence  will  be  found  in  the  note.-^  Cases  dealing  with  the  question  as  to  when 
contracts  to  pay  for  services  and  the  like  will  be  implied,  and  the  sufficiency  of  the 
evidence  to  establish  implied-^  or  -express  contracts,-^  have  been  excluded. 

Sei-off.^^ — As  a  general  rule,  in  actions  by  the  representative  asserting  a  de- 
mand in  favor  of  the  estate,  the  defendant  may  set  off  any  demands  he  may  have  had 
against  the  decedent  at  the  time  of  his  death.^^  As  in  other  cases  the  demands 
must  be  mutual  and  the  parties  must  stand  in  the  same  right  and  capacity. ^- 
There  is  a  conflict  of  authority  as  to  whether  he  may  set  off  demands  barred  by  the 
statutes  of  nonclaim.^^  The  representatiA'e  cannot  offset  against  a  judgment  ren- 
dered upon  a  liability  of  the  decedent  another  judgment  on  a  claim,  with  which  he 
had  no  connection  in  his  lifetime,  purchased  by  the  representative  with  the  funds 
of  the  estate  for  that  purpose  after  his  death."*  So  too,  wdiere  the  estate  is  in- 
solvent, the  defendant  in  an  action  by  the  representative  cannot  set  off  a  claim  which 
accrued  during  decedent's  lifetime  and  which  he  has  purchased  at  a  discount  since 
his  death. ^^  One  having  a  claim  not  yet  due  against  an  estate  has  no  equitable  right 
to  have  it  set  off  against  a  debt  of  his  own  held  by  the  estate  and  already  due  where 
the  estate  has  not  been  acljudged  insolvent  though  it  is  insolvent  in  fact.'®  \\Tiere, 
however,  under  such  circumstances,  one  is  sued  on  a  debt  owed  by  him  to  the  estate 
and  is  unable  to  set  off  debts  owed  by  the  estate  to  him  by  reason  of  a  special  stat- 
ute of  limitations  prohibiting  suits  against  executors  and  administrators  within  a 
vear  after  their  appointment,  he  is  entitled  to  a  continuance  of  plaintiff"s  case  after 
"verdict  until  he  can  obtain  judgment  on  his  claim,  so  that  such  set-off  may  be  ulti- 
matelv  made." 


28. 
29. 
30. 
31. 


business  and  as  to  whether  bank  ever  ceased 
to  do  business  in  the  town  held -immaterial. 
Id. 

27.  Letter  written  by  plaintiff  to  third 
persons  in  regard  to  amount  of  claim  held 
admissible  as  tending  to  discredit  plaintiffs 
claim.  Sanguinetti  v.  Pelligrini  [Cal.  App.] 
83  P  293.  In  action  against  executor  on 
claim'  for  services  alleged  to  have  been  ren- 
dered decedent,  evidence  of  appraisers  as  to 
what  thev  found  in  the  kitchen  and  larder 
a  month  "after  decedent's  death  held  inad- 
missible. McGrew-s  Ex'r  v.  O'Donnell  [Ky.] 
92    S.    W.    301. 

Se&  Implied  Contracts,   6  C.  L.   l<.o6. 

See  Contracts,  7  C.  L.   761. 

See    5   C.   L.   1227. 

Under  Pierce's  Code  §  1093.  may  set 
off  such  demands  in  same  manner  as  if  ac- 
tion had  been  brought  by  and  in  the  name  of 
the  deceased.  Fishburne  v.  Merciiants'  Bank, 
42  Wash.  473.  85  P.  38.  In  action  against  ad- 
ministrator on  rejected  claim  for  money  al- 
leged to  have  been  paid  out  for  decedent  dur- 
ing his  lifetime,  instruction  directing  jury 
to  deduct  from  amount  found  to  have  been 
so  paid  such  sums  as  plaintiff  had  collected 
for  decedent  during  his  lifetime  held  error  in 
view  of  evidence  tending  to  show  that  plain- 
tiff had  paid  money  so  collected  to  decedent 
or  had  used  it  for  his  benefit.  Granberry  v. 
Granberry  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
896.    90    S.    W.    711.    . 

3"  A  representative  sued  on  a  claim 
against  his  decedent  may  set  off  such  de- 
mands as  the  latter  might  have  set  off  in  an 
action  against  him,  but  no  demands  due  to 
or  from  the  representative  in  his  own  right. 
Rev    St    c.   84.  §  77.     Rich  v.  Hayes    [Me.]    64 


A.  656.  Two  judgments  belonging  to  ad- 
ministrator in  his  own  right  and  awarded 
to  him  in  his  individual  capacity  could  not 
be  set  off  against  plaintiff's  note  against 
decedent  before  judgment.  Id.  Executions 
on  judgments  cannot  be  set  off  under  Rev. 
St.  c.  86,  §  27,  since  creditor  in  one  is  not 
the  debtor  in  the  other  in  the  same  ca- 
pacity and  trust.  Id.  One  recovering  a 
judgment  against  an  estate  on  a  note  may 
set  it  off  against  a  judgment  recovered  by 
the  executrix  in  her  individual  capacity 
against  him  on  a  note  belonging  to  the  es- 
tate under  Rev.  Laws  c.  174,  §  5,  the  court 
looking  to  the  substance  rather  than  the 
form  in  determining  whether  there  is  a  di- 
versity of  parties.  Jump  v.  Leon  [Mass.] 
78   N.   E.   532. 

33.  North  Carolina:  Creditor  whose  claim 
is  barred  under  Revisal  1905,  §  93,  by  fail- 
ure to  sue  thereon  within  six  months  aft- 
er its  rejection,  cannot  set  it  up  as  a  coun- 
terclaim in  an  action  thereafter  brought 
against  him  by  the  executor.  Morisey  v.  Hill 
[N.    CI    55    S.    E.    193. 

VA'ashington:  Special  statutes  of  limita- 
tions requiring  presentation  do  not  apply 
in  such  case.  Fishburne  v.  Merciiants'  Bank, 
42  V\'ash.  473,  85  P.  38.  Where  no  claim 
has  been  presented,  defendant  is  limited  to 
the  extinguishment  of  the  demand  against 
him.  and  cannot  recover  a  judgment  over 
against  the  estate  for  any  excess.  Id.  Un- 
der Pierce's  Code"  §§  380,  1091,  relating  to, 
counterclaims,  a  bank  sued  by  administra- 
tor for  a  deposit  alleged  to  belong  to  de- 
ceased may  interpose  as  a  set  off  nr  coun- 
terclaim a  note  held  by  It  against  decedent 
which  matured  after  latter's  death  but  be- 
fore   the    commencement    of   the    action.     Id. 
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Judgments  in  actions  on  claims  and  enforcement  thereof. ^^ — As  a  general  rule 
a  judgment  against  the  representative  in  an  action  on  a  claim  against  the  estate 
operates  merely  to  establish  the  debt  and  does  not  fix  the  defendant  with  assets  or 
make  him  personally  liable.^^  It  must  ordinarily  be  filed  in  the  prol^ate  court  and 
paid  in  due  course  of  administration  in  the  same  manner  as  other  claims.*"  It  is, 
however,  conclusive  as  to  the  validity  of  the  claim.*^  Property  held  by  the  repre- 
sentative in  his  official  capacity  does  not  vest  in  a  receiver  appointed  in  proceedings 
supplementary  to  an  execution  issued  under  a  judgment  against  him.*^ 

(§6)  C.  Classification,  preferences,  and  priorities}^ — Claims  are  generally 
classified  by  statute  and  provision  made  for  their  payment  in  the  order  of  such 
classification.**  The  expenses  of  administration  are  ordinarily  given  priority  over 
debts.*^ 


34.  Rich    V.    Hayes    [Me.]     64    A.    656. 

35.  Van  Dusen  v.  Topeka  Woolen  Mill  Co 
[Kan.]    87   P.    74. 

30.     Jump  V.   Leon    [Mass.]    78   N.   E.   532. 

37.  Notes  purchased  by  defendant  afte' 
commencement  of  suit  against  him.  Jum] 
V.  Leon  [Mass.]  78  N.  E.  532.  In  action  by 
executrix  on  certain  notes  held  that,  she 
not  having  had  a  decree  passed  by  the  pro- 
bate court  adjudging  the  estate  insolvent, 
defendant  could  not  show  actual  insolv- 
ency for  the  purpose  of  procuring  an  equi- 
table set  off,  under  Rev.  Laws  c.  173,  §  28, 
of  notes  held  by  him  against  the  estate  on 
which  he  could  not  sue  the  executrix  be- 
cause a  year  had  not  elapsed  since  her 
appointment.     Id. 

38.  See    5   C.    L.    1257. 

39.  Rule  different  at  common  law.  Hall 
V.  Herring  [Del.]  63  A.  576.  Under  Ball.  Ann. 
Codes  &  St.  §  5697,  a  judgment  against  a 
representative  is  not  evidence  of  assets  in 
his  hands  unless  assets  are  alleged.  Col- 
lins V.  Denny  Clay  Co.,  41  Wash.  136,  82  P. 
1012. 

40.  Under  Mills'  Ann.  St.  §  4793,  providing 
that,  on  recovery  of  judgment  against  ad- 
ministrator in  any  other  court  than  county 
court  for  a  demand  due  from  the  intestate, 
no  execution  sliall  issue  but  transcript  shall 
be  filled  in  county  court,  and  same  shall  be 
allowed  and  paid  as  other  demands,  district 
court  held  to  have  had  no  authority  to  al- 
low judgment  as  a  fourth  class  claim. 
Hotchkiss  V.  First  Nat.  Bank  [Colo.]  85  P. 
1007.  A  creditor  who  has  procured  a  judg- 
ment against  the  personal  representative  of 
his  debtor  canfiot  proceed  by  motion  in  the 
same  cause  to  have  the  land  sold,  either  by 
the  representative  or  a  commissioner,  for 
the  purpose  of  paying  the  judgment,  unless 
the  suit  was  also  brought  to  enforce  a 
lien  acquired  by  a  judgment  or  some  other 
kind  of  security.  Atkinson  v.  Ricks,  140 
N.  C.  418,  53  S.  E.  230.  Lien  of  attachment 
levied  In  the  lifetime  of  the  debtor  cannot 
be  enforced  in  that  way,  but  creditor  must 
proceed  against  the  representative  under  Re- 
visal  1905,  §§  43,  100,  103-131,  to  have  the 
property  Of  the  estate  applied  to  its  pay- 
ment, any  lien  acquired  by  the  levy  be- 
ing pr^^served  to  him  in  such  application 
under  Id.  §§  87,  167.  Id.  Under  Bal.  Ann. 
Codes  &  St.,  judgment  operates  only  to  estab- 
lish the  claim  in  same  manner  as  though 
it  had  been  allowed  by  the  defendant  and 
the   court,   and  judgment   must   be   that   the 


'•epresentative  pay.  In  due  course  of  ad- 
ninistration,  the  amount  found  due,  and  no 
xecution  may  issue  thereon,  nor  does  it 
■reate  a  lien  upon  the  property  of  the  cs- 
Tte  or  give  the  judgment  creditor  any  pri- 
vity of  payment.'  Collins  v.  Denny  Clay  Co., 
11  Wash.  136,  82  P.  1012.  Applies  where  exec- 
utor is  sued  in  his  representative  capacity 
for  applying  money  or  the  proceeds  of  prop- 
erty belonging  to  a  third  person,  and  held 
i)y  deceased  as  security  only,  to  the  benefit 
of  the  estate.     Id. 

41.  In  absence  of  a  showing  of  fraud  or 
collusion,  a  judgment  recovered  in  an  ac- 
tion against  the  administrator  on  a  judg- 
ment note  given  by  decedent  cannot  be  at- 
tacked  by  a  creditor  when   presented  to  the 

■iiditor  as  a  claim  against  the  estate  on 
the  ground  that  the  note  was  without  con- 
sideration. In  re  McPherran's  Estate  212 
Pa.  432,  61  A.  956. 

42.  Code  Civ.  Proc.  §  2468.  -voviding  that 
the  property  of  the  judgme  tor  is  vest- 
ed in  the  receiver,  being  jplicable  to 
property  held  by  him  as  executor.  Jones  v. 
Arkenburgh,    98    N.    Y.    S.    532. 

43.  See    5    C.   L.    1227. 

44.  Claimant  held  entitled  to  an  allow- 
ance of  her  claim  as  of  the  second  class. 
Ross  V.  Will,  121  111.  App.  421.  Laws  1898, 
p.  738,  c.  234,  §  66,  providing  that  judgments 
entered  of  record  against  a  decedent  during 
his  lifetime,  funeral  charges  and  expenses, 
etc.,  shall  have  preference,  refers  only  to 
judgments  entered  of  record  in  the  lifetime 
of  the  deceased,  and  does  not  include  cases 
in  which  execution  has  been  issued  on  the 
judgment  and  levy  made  on  defendant's 
lands  during  his  lifetime.  Wright  v.  Wright 
[N.  J.  Eq.]  62  A.  487.  Does  not  operate  to 
prefer  funeral  expenses  over  lien  of  such 
judgment.  Id.  Statute  applies  only  when 
decedent's  estate  is  in  the  hands  of  an  exec- 
utor or  administrator  in  process  of  applica- 
tion to  the  payment  of  claims  against  the  es- 
tate, and  all  that  parties  claiming  the  bene- 
fit of  it  in  a  suit  for  partition  can  claim  is 
the  equitable  application  of  it,  that  is  they 
may  show  that  it  is  just  and  equitable  that 
the  substantial  benefits  of  the  statute  should 
be  allowed  them.  Id.  Respondents  held 
judgment,  execution,  and  levy  charged 
against  share  of  one  of  the  parties  to  a  par- 
tition suit.  Pending  the  latter  suit  debtor 
died  and  land  was  thereafter  sold  free  from 
respondent's  lien.  After  the  sale  petitioners, 
who    were    parties    to    the    suit,    sought    to 
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Secured  dehts  and  Uens.*° — The  lien  of  a  judgment  obtained  against  a  decedent 
during  his  lifetime  continues  indefinitely  against  his  heirs  and  devisees.*''  Where 
the  estate  is  administered  in  the  probate  court,  a  judgment  against  the  representa- 
tive ordinarily  ranks  no  higher  than  the  claim  on  which  it  is  founded.*^  In  some 
states  an  attachment  of  realty  or  personalty  is  dissolved  by  the  death  of  the  debtor 
before  it  is  taken  or  seized  on  execution,  provided  administration  proceedings  are 
instituted  within  a  specified  time.*^  In  some  states  the  lien  of  a  chattel  mortgage 
is  transferred  to  the  fund  arising  from  the  sale  of  the  property  by  the  representa- 
tive.^° 

(§  6)  D.  Funds,  assets,  and  securities  for  payment.^'^ — The  assets  of  an  es- 
tate in  the  hands  of  the  representative  are  primarily  charged  with  the  payment  of 
decedent's  debts,  and  continue  so  as  to  each  claim  against  the  estate  until  it  is  paid 
or  is  barred  by  the  statute  of  nonclaim  applicable  thereto."'^  A  voluntary  settlement 
and  distribution  by  the  representativ-e  will  not  relieve  him  from  liability  to  a 
creditor  having  a  valid  claim  where  he  had  sufficient  assets  in  his  hands  to  pay  the 
parae,  though  he  acted  in  good  faith  and  without  notice.^^  A  representative  having 
no  funds  of  the  estate  in  his  hands  and  not  chargeable  with  anv  snch  funds  owes  no 
duty  to  the  estate  to  advance  money  to  pay  claims  or  to  purchase  and  discharo-e 
claims  against  it.^*  Debts  secured  by  mortgage  should  be  paid  out  of  the  general 
personal  estate  if  it  is  adequate  for  that  purpose,  and  can  be  used  without  preju- 
dice to  the  rights  of  unsecured  creditors,^^  and  this  is  true  though  the  morto-a^or 

have  claim  for  funeral  expenses  preferred 
over  that  of  respondent.  Held  that  petition- 
ers, having  failed  to  assert  claim  sooner 
and  so  given  respondent  opportunity  to  bid 
up  price  of  property,  was  not  entitled  to 
substantial  benefits  of  statute.  Id.  Claims 
held  not  due  from  decedent  in  a  fiduciary 
capacity  so  as  to  be  preferred  debts  of  the 
fourth  class  under  Code  1904,  §  2660.  Pope 
V.  Prince's  Adm'r  [Va.]  52  S.  E.  1009.  In- 
fant's claim  against  a  constructive  trustee 
holding  a  fund  for  his  benefit  is  not  a  pre- 
ferred claim  against  the  trustee's  estate.     Id. 

45.  Amount  paid  by  administrator  for  in- 
suring property  of  the  estate.  Enscoe  v. 
Fletcher,  1  Cal.  App.   659,  82  P.  1075. 

46.  See  5  C.  L.  1228. 

47.  This  does  not  prevent  the  general  pre- 
sumption of  payment  from  arising  after 
twenty  years.  Roberts  v.  Powell  [Pa.]  60  A. 
258. 

48.  See.  also,  §  6  B,  post.  In  the  distribu- 
tion of  an  insolvent  estate,  and  hence  an 
unrecorded  mortgage  executed  by  decedent 
during  his  lifetime  takes  precedence  over  a 
general  judgment  against  the  administrator 
on  a  claim  which  would  have  been  inferior 
to  such  mortgage.  Civ.  Code  1895,  §§  2727, 
3424,  construed.  Hawes  v.  Glover  [Ga.]  55 
S.  E.  62.  Judgment  does  not  give  judgment 
creditor  any  priority  of  payment.  Collins  v. 
Denny  Clay  Co.,  41  Wash.  136,  82  P.  1012. 

49.  Rev.  Laws  c.  167,  §  112,  providing 
that  an  attachment  of  realty  or  personalty 
shall  be  dissolved  if  the  debtor  dies  before  it 
is  taken  or  seized  on  execution  and  adminis- 
tration is  granted  in  the  state  upon  an  ap- 
plication therefor  made  within  one  year  aft- 
er his  decease,  applies  to  property  fraudu- 
lently conveyed  as  well  as  to  property  stand- 
ing in  the  name  of  the  debtor  at  the  time  of 
his  death.  Dunbar  v.  Kelly,  189  Mass.  390,  75  N. 
E.    740.     This    statute    is    not    superseded    by 


lands  fraudulently  conveyed.     Id. 

50.  Where  a  mortgagor  in  possession  of 
goods  dies,  and  his  administrator  proceeds 
to  administer  the  same  in  accordance  with 
the  statute  regulating  the  administration  of 
estates,  the  mortgagee  cannot  maintain  an 
action  of  replevin  against  the  administrator 
for  the  possession  of  the  mortgaged  property, 
(^ven  though  the  condition  in  the  mortgage 
was  broken  at  the  time  of  the  death  of  the 
mortgagor.  Linghler  v.  Kraft,  3  Ohio  N.  P. 
(N.   S.)    653. 

51.  See   5   C.  L.   1229. 

52.  Daniell   v.    Baldwin    [Ala.]    40    So.   421. 

53.  Daniell  v.  Baldwin  [Ala.]  40  So.  421. 
Any  settlement  and  distribution  made  by  ad- 
ministrator of  his  own  motion  is  a  volun- 
tary one  within  this  rule,  notwithstanding 
general  duty  resting  on  him  to  seasonably 
make  it,  and  his  liability  for  interest  on 
funds  fn  his  hands  if  he  fails  to  season- 
ably make  final  settlement.  Id.  Voluntary 
settlement  and  distribution  held  not  to  have 
discharged  administrator  from  liability  to 
minor  creditor  where  he  had  received  suffi- 
cient assets  to  pay  her  claim,  and  claim  was 
presented  within  12  months  after  she  became 
of  age  as  authorized  by  Code  1896,  §  131.  Id. 
Where  he  is  not  guilty  of  negligence,  he 
may  be  substituted  to  rights  of  creditors  and 
compel    distributees    to    reimburse    him.     Id. 

54.  Smith  v.  Goethe,  147  Cal.  725,  82  P.  384. 

55.  Appeal  of  Beard,  78  Conn.  481,  62  A. 
704.  Heirs  or  devisees  have  right  to  com- 
pel payment  of  mortgage  debt  out  of  per- 
sonalty to  the  exemption  of  realty.  Browne 
V.  Bixby,  190  Mass.  69,  76  N.  E.  4  54.  Where 
wife  signed  husband's  note  as  surety  and 
gave  mortgage  on  her  realty  to  secure  its 
payment,    held   that   her   administrator   with 
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fails  to  present  his  claim  within  the  time  fixed  for  that  purpose/^  and  though 
legacies-'  and  the  shares  of  distributees^'^,  will  thereb}'  he  diminished.  The  rule 
that,  where  trust  property  and  other  property  are  both  pledged  for  the  debt  of  the 
trustee,  the  latter  must  first  be  applied  to  the  paj'ment  of  the  debt  to  the  exonera- 
tion of  the  trust  property  has  no  application  where  the  only  property  pledged  is  trust 
property.^"  A  trust  should  not  be  declared  against  an  insolvent  estate  on  the  ground 
that  the  proceeds  of  trust  property  in  decedent's  hands  went  into  the  general  a??Gts, 
and  thereby  increased  the  amount  in  the  hands  of  the  administrator.®"  The  abatO' 
nient  of  legacies  for  the  payment  of  debts  is  treated  elsewhere.*'^ 

(§6)  E.  Payment  and  satisfaction.^^ — ^The  representative  has  no  authority 
to  pay  claims  until  they  are  proved  and  allowed  according  to  law.®^  He  should  not 
ordinarily  pay  them  until  after  the  expiration  of  the  time  allowed  him  for  the 
settlement  of  the  estate,*'*  and  does  so  at  his  own  risk  in  reference  to  the  possibility 
that  the  estate  may  prove  insolvent."-^  So  too,  when  he  procures  an  order  for  the 
payment  of  certain  claims  in  full  by  representing  to  the  court  that  the  estate  is 
solvent  when  in  fact  it  is  not,  he  will  be  held  personally  responsible  for  the  amount 


the  will  annexed  could  maintain  a  suit 
against  husband's  estate  to  compel  his  legal 
representatives  to  exonerate  her  property 
and  relieve  her  estate  from  liability  by  pay- 
ing the  note.  Id.  Has  an  interest  suffi- 
cient for  that  purpose,  since  devisees  or  heirs. 
If  mortgage  is  enforced  against  realty,  have 
a  right  to  resort  to  him  to  have  debt  paid 
out  of  personalty  to  the  exemption  of  the 
realty.  Id.  When,  after  the  death  of  the 
grantor,  it  is  necessary  to  invoke  equity 
.iurisdiction  to  foreclose  a  deed  of  trust  up- 
on specific  real  estate  given  to  secure  a 
debt,  the  court  ought  to  require  the  personal 
estate  in  the  hands  of  the  administrator  to 
be  first  ascertained  and  determine  how 
much  of  it  is  applicable  to  the  payment  of  the 
trust  debt,  and  should  require  it  to  be  so  ap- 
plied before  it  decrees  a  sale  of  the  land 
in  satisfaction  thereof.  Miller  v.  Mitchell, 
58  W.  Va.  431.  52  S.  E.  478. 

56.  Since  claim  Is  not  extinguished  by 
failure  to  present  it  and  mortgagor  still  has 
a  right  to  foreclose  and  take  the  land.  Ap- 
peal   of   Beard.    78    Conn.    481.    62    A.    704. 

57.  Where  the  will  directs  the  payment  of 
all  of  the  debts  out  of  the  personalty,  a  dev- 
isee of  realty,  incumbered  by  testator  after 
the  execution  of  the  will,  is  entitled  to  have 
such  incumbrance  discharged  out  of  the  per- 
sonalty to  the  disappointment  of  pecuniarj' 
and  specific  legatees.  French  v.  Vraden- 
burg's  Ex'rs  [Va.]  52  S.  E.  695. 

58.  Though  share  allowed  the  widow  in 
addition  to  dower  will  thereby  be  diminish- 
ed, she  stands  on  same  footing  as  other  dis- 
tributees as  to  such  share.  Appeal  of  Beard, 
78    Conn.    481,    62   A.    704. 

59.  Where  decedent  pledged  trust  prop- 
erty as  security  for  a  loan,  held  that  the 
owner  was  not  entitled  to  have  the  admin- 
istrator of  his  insolvent  estate  use  the  gen- 
eral assets  of  the  estate  to  pay  the  loan  to 
the  exoneration  of  the  pledged  property. 
Lowe  V.   Jones    [Mass.]    78   N.   E.   402. 

60.  Where  deceased  pledged'property  held 
by  him  in  trust  to  secure  a  loan,  held  that 
owner  was  not  entitled  to  have  his  admin- 
istrator use  the  general  assets  of  his  insolv- 
ent estate  to  pay  the  loan  to  the  exoneration 


Lowe  v.  Jones  [Mass.] 


of  the  trust  property 
78   N.    E.   402. 

61.  See   Wills,    6   C.   L.   1880. 

62.  See    5    C.    L.    12.30. 

63.  In  view  of  Code  Civ.  Proc.  §  1493  et 
seq.,  providing  that  all  claims  must  be  pre- 
sented and  allowed  before  the  administra- 
tor can  have  rightful  authority  to  pay  them, 
an  heir  paying  incumbrances  on  propertv  of 
the  estate  before  the  institution  of  adniin- 
istration  proceedings  is  not  entitled  to  credit 
therefor  in  hig  account  on  his  subsequent  ap- 
pointment as  administrator.  In  re  Heenev's 
Estate  [Cal.  App.]  86  P.  842.  Fact  that  un- 
der Id.  §  1500,  where  suit  has  been  commenc- 
ed to  foreclose  mortgage,  administrator 
might  be  authorized  to  pay  or  compromise 
mortgage  debt  without  presentation  does  not 
give  him  authority  to  pay  all  debts  secur- 
ed by  mortgage  without  presentation  or  suit. 
Id.  Payment  of  claim  presented  by  co-exec- 
utor, which  had  not  been  proved  and  allowed 
as  provided  by  Code  Civ.  Proc.  §  2719,  and 
which  was  barred  by  limitations,  held  un- 
warranted and  without  authority.  In  re 
t^heldon's  Estate,  96  N.  Y.  S.   225. 

64.  Where  the  statute  provides  that  no 
action  may  be  brought  against  him  until 
a  year  after  his  appointment,  he  should  not 
ordinarily  pay  debts  until  t\\e  expiration  of 
that  time.  Whitcomb  v.  Taylor  [Mass.]  78 
N.    E.    536. 

65.  If  he  pays  before  expiration  of  year 
after  his  appointment  where  statute  provides 
that  no  actions  on  claims  can  be  brought 
against  liim  during  that  time.  Whitcomb  v. 
Taylor  [Mass.]  78  N.  E.  536.  In  doing  so  he  is 
bound  to  know  that  the  amount  applicable  to 
pa^^ment  of  debts  is  lialDle  to  be  diminished 
by  the  making  of  an  allo^vance  to  the  w^idow 
for  necessaries,  and  takes  tlie  risk  that  there 
may  not  be  enougli  personalty  for  both  pur- 
poses and  of  having  his  account  disallowed 
for  that  reason.  Id.  Executors  held  entitled 
to  credit  for  full  amount  of  debt  paid  by 
them  if  estate  was  solvent,  but  only  for  pro 
rata  dividend  thereon  if  it  was  insolvent, 
and  ilieir  accounts  surcharged  with  the 
amount  thereof  with  tlie  subrogated  right  to 
present  the  claim  for  payment.  In  re  Groff's 
Estate    [Pa.]    64   A.   783. 
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Df  the  overpayment/'^  Interest  should  be  allowed  as  a  matter  of  right  and  law  on 
all  elainiS;,  whether  evidenced  b}'  a  written  or  oral  contract,  which  are  liquidated 
and  are  due  and  payable  at  a  fixed  time/'" 

§  ?'.  Subjection  of  realty  to  payment  of  dehts  under  orders  of  court.  A. 
Plight  to  resort  to  realty. ^^ — The  personalty  being  insufficient  for  that  purpose,^®  so 
much  of  the  realtj^  not  exempt  from  sale  on  execution,'"  as  may  be  necessary,  may 
be  sold  for  the  payment  of  decedent's  debts."^  In  many  states  realty  cannot  be  sold 
to  pay  the  expenses  of  administration  or  debts  contracted  by  the  representative,'^ 
and  in  such  case  the  representative  is  not  entitled  to  be  reimbursed  out  of  the  pro- 
ceeds of  a  sale  to  pay  debts  to  the  exclusion  of  claims  for  funeral  expenses  and 
claims  of  general  creditors/^  Land  which  the  will  authorizes  to  be  sold  should 
be  taken  in  preference  to  that  directed  to  be  held  during  the  lives  of  certain  bene- 
ficiaries,"* and  land  specifically  devised  should  not  be  sold  until  after  the  rest  of  the 
estate  has  been  exhausted.'^  When  necessary  to  sell  it  all,  specific  devisees  should 
contribute  ratably.^^  ^Aliere  land  is  sold  on  partition  pending  administration,  the 
proceeds  will  be  ordered  paid  into  court  to  await  final  adjudication  of  the  claims 


66.  Where  executors,  by  informing  court 
under  oath  that  estate  was  solvent,  pro- 
cured an  order  for  payment  of  employes  in 
full,  and  estate  turned  out  to  be  insolvent, 
and  other  creditors  received  70  per  cent  of 
tlieir  claims,  held  that  such  payment  was  im- 
piuvident  and  unauthorized  to  the  extent 
of  30  per  cent,  and  item  of  his  account  was 
properly  disallowed  to  that  extent.  United 
States  Rubber  Co.  v.  Peterman,  119  111.  App. 
610,   afd.    [111.1    77   N.    E.    1108. 

67.  Properly  allowed  on  claim  based  on 
failure  of  decedent  to  comply  with  his  agree- 
ment to  devise  and  bequeath  property  to 
claimant  in  consideration  of  services.  Cline 
V.    Waters    [Ky.]    90    S.    W.    231. 

6S.  For  right  to  resort  to  realty  in  hands 
of  heirs  and  devisees,  see  §  8,  post. 

69.  Lands  do  not  become  assets  unless 
-there    is   insufflcient   personalty.     Baldwin   v. 

Alexander  [Ala.]  40  So.  391.  Under  Code  Civ. 
Proc.  §  429.  Davidson  v.  Marcum  [Ky.]  89  S. 
V\'.  703.  Personalty  must  first  be  exhausted. 
Marvin  v.  Bowlby  [Mich.]  12  Det.  Leg.  N.  723, 
10.5    N.    W.    751. 

70.  Probate  court  has  no  jurisdiction  to 
order  sale  of  homestead  to  pay  debts,  and 
such  a  sale  is  void.  Griffin  v.  Dunn  [Ark.] 
96  S.  W.  190.  Homestead  of  less  value  than 
$2,000  cannot  be  sold  either  to  discharge  an 
incumbrance  thereon  or  to  pay  debts,  and 
license  purporting  to  authorize  such  a  sale 
is  void.  Brandon  v.  Jensen  [Neb.]  104  N.  W. 
1054.  Since  heirs  of  timber  culture  claimant 
who  dies  before  obtaining  a  patent  succeed 
to  his  claim  directly  as  donees  of  the  gov- 
enment  and  not  by  inheritance,  the  coun- 
ty court  has  no  jurisdiction  to  authorize  its 
sale  for  payment  of  debts  of  decedent,  or 
to  authorize  administrator  to  mortgage  it  for 
that  purpose.  Haun  v.  Martin  [Or.]  86  P. 
371.  Allegations  of  bill  held  insufflcient  to 
show  that  heir  was  estopped  to  assert  title 
as  against  purchaser  at  administrator's  sale. 
Id. 

71.  Interest  of  sole  devisee  of  deceased 
executor  may  be  sold  to  satisfy  judgment 
against  the  estate  of  such  executor  for  bal- 
ance of  share  of  distributee  of  exec- 
utor's    testator     which     he     failed     to     turn 


over  to  her.  and  devisee  cannot  require 
that  same  shall  be  rented  and  pro- 
ceeds applied  to  satisfaction  of  the  judgment. 
Frazer  v.  Fidelity  &  Deposit  Co.  [Ky.]  89  S. 
W.  134.  Executor  invested  share  of  devisee's 
son  in  land.  Later  widow  elected  to  re- 
nounce will,  but  thereafter  released  to 
devisee's  son  her  claim  against  the  land  to 
make  up  the  amount  to  which  she  was  en- 
titled under  the  statute.  Held  that,  in  suit 
against  devisee,  the  son's  land  was  prop- 
erly set  off  to  him,  the  devisee  having  no 
interest  therein.  Id.  On  issue  as  to  wheth- 
er decedent  was  the  sole  owner  of  a  busi- 
ness conducted  under  a  copartnership  name 
held  that  it  was  error  to  refuse  to  permit 
witness  who  testified  that  he  did  business 
with  the  firm  to  testify  as  to  what  persons 
constituted  the  firm,  or  whether  it  was 
composed  of  more  than  one  member  of  dece- 
dent's family  or  whether  decedent  was  a 
member  of  it.  In  re  Dusenbery,  106  App 
Div.   235.   94   N.  T.   S.   107. 

72.  Proceedings  for  so  doing  are  void  and 
no  title  passes  thereunder.  Bolen  v.  Hoven, 
143  Ala.  652,  39  So.  379.  Fact  that  deed  re- 
cites that  the  sale  was  "to  pay  the  debts  of 
said  estate"  does  not  show  that  sale  was  to 
pay  expenses  of  administration.  Shell  v. 
Young    [Ark.]    95    S.    W.    798. 

73.  Under  Code  Civ.  Proc.  §  2793.  par.  6. 
when  construed  in  connection  with  all  other 
statutory  provisions  for  sale  of  realty  to 
pay  debts,  and  before  Laws  1900,  p.  209,  c.  120, 
and  Laws  1904,  p.  1907,  c.  750  went  into  ef- 
fect. In  re  Hatch,  182  N.  Y.  320,  75  N.  E. 
153,  rvg.   97  App.   Div.  496,  90  N.  Y.  S.  33. 

74.  Land  which  will  provided  might  be 
sold  after  five  years  where  that  time  had 
elapsed.  Robinson  v.  Cogswell  [Mass.]  78 
N.   E.   389.      . 

7.5.  Error  in  directing  the  sale  of  land 
specifically  devised  is  immaterial  where  the 
evidence  clearly  shows  that  the  assets  pri- 
marily liable  are  sufficient  to  pay  the  costs 
and  debts.  West  v.  Bailey,  196  Mo.  517  94 
S.   W.   273. 

76.  Code  Civ.  Proc.  §  1822.  Devisee  has 
no  right  to  have  his  devise  exempted  from 
sale,  or  the  sale  postponed  until  other  prop- 
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properly  enforceable  against  it."^  In  the  absence  of  express  autbority  in  tbe  Avill, 
the  executor  cannot  sell  land  except  upon  an  order  of  the  proper  court  in  a  pro- 
ceeding instituted  for  that  purpose.'^^ 

•  Proceedings  to  procure  a  sale  must  be  instituted  within  the  time  limited  by 
statute/^  or,  if  no  time  is  fixed,  Tvithin  a  reasonable  time.^'^  A  testator  cannot  by 
a  provision  in  his  will  postpone  the  time  of  sale  until  the  vesting  of  future  es- 
tates.^^ 

(§  7)  B.  Procedure  to  ohtain  order.^^ — Proceedings  in  the  prol:)ate  court  are 
■generally  instituted  by  a  petition  filed  by  the  representative®^  or  a  creditor,^*  which 
must  describe  the  land  to  be  sold/^  and  name  the  persons  interested  in  the  prop- 


erty specifically  devised  haa  been  resorted 
to,  for  the  reason  that  the  devise  to  him 
was  made  for  a  valuable  consideration.  In 
re    Tuohy'g    Estate    [Mont.]    83    P.    486. 

77.  L'nder  Gen.  St.  p.  2432,  §  52,  where  de- 
cree fail.?  to  direct  money  to  be  paid  into 
court,  omi.'^sion  may  be  corrected  by  supple- 
mental order  or  amendment.  Morgan  v. 
Morgan  [N.  J.  Eq.]  64  A.  155.  P.  L.  1898 
p.  65!>,  §  43,  authorizing  court  to  transfer 
lien  from  land  sold  to  proceeds  of  sale,  is 
not  restrictive,  and  does  not  deprive  court  of 
power  to  order  proceeds  to  be  paid  into 
court  though  land  was  not  ordered  sold  free 
and   discharged    of   debts.     Id. 

TS.  Anderson  v.  Messinger  [C.  C.  A.]  146  F. 
929.  Where  will  gave  independent  executors 
no  express  power  to  sell  land  and  it  ap- 
peared that  personalty  was  sold  for  enough 
to  pay  debts,  held  that  it  would  be  presum- 
ed, in  suit  of  trespass  to  try  title,  that  pro- 
ceeds of  sale  of  personalty  were  used  in  dis- 
charging debts,  so  that  deeds  of  realty  exe- 
cuted by  executors  were  invalid.  Johnson 
V.  Short  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  204, 
94   S.  W.   1082. 

79.  Under  Code  Pub.  Gen.  Laws.  art.  57,  § 
7.  when  realty  Is  liable  to  be  proceeded 
against  operation  of  statute  of  limitations 
is  suspended  in  relation  to  the  heirs  for  18 
months  from  the  death  of  the  decedent,  that 
is  the  statute  is  suspended  for  that  period 
in  favor  of  the  creditor  and  against  the  heir 
or  devisee.  Creditor's  bill  against  heirs  to 
obtain  sale.  Eirley  v.  Eirley,  102  Md.  452, 
62  A.  962.  Application  to  sell  realty  is  not 
an  action  to  recover  realty  or  the  posses- 
sion of  it,  nor  an  action  arising  out  of  the 
title  thereto  or  the  rents  and  profits  thereof 
within  the  meaning  of  Comp.  St.  1887,  div. 
1,  §§  29,  30;  Pol.  Code  1895,  §  9,  Code  Civ. 
Proc.  §§  483,  484,  3456,  prescribing  the  time 
within  -which  such  actions  may  be  brought. 
In  re  Tuohy's  Estate  [Mont.]  83  P.  486.  As 
to  the  purchaser  of  the  land  of  a  decedent 
the  debts  of  the  estate  cease  to  be  a  lien 
thereon  after  the  expiration  of  the  year  fixed 
.  fcy  statute  within  w^hich  the  land  may  be 
^  sold  for  their  payment  (Morgan  v.  Morgan 
■  [N.  J.  Eq.]  64  A.  155),  but  as  ,to  the  heirs 
'  the  lands  remain  liable,  notwithstanding  the 
elapse  of  the  year,  until  a  bona  fide  sale 
has  been  made  (Id.).  The  power  of  the  court 
to  order  a  sale  remains  after  the  expira- 
tion of  the  year,  but  a  conveyance  under  an 
order  obtained  after  that  time  passes  only 
the  estate  of  which  the  heirs  were  seised 
■when  the  order  w^as  made.  Id.  A  judgment 
by  confession  of  the  executrix  more  than  five 


years  after  the  death  of  the  decedent  is  not 
a  lien  on  his  realty,  under  act  of  1834. 
Rosengarten's  Estate,  30  Pa.  Super.-  Ct.  244.  ' 
Ball.  Ann.  Codes  &  St.  §  4642,  providing  that 
no  realty  of  a  decedent  shall  be  liable  for 
his  debts  unless  letters  testamentary  or  of 
administration  shall  be  granted  within  six 
years  after  his  death,  is  not  unconstitution- 
al as  depriving  a  mortgage  creditor  whose 
debt  is  due  at  the  time  of  decedent's  death, 
of  his  property  without  due  process  of  law. 
Fuhrman   v.    Power    [Wash.]    86    P.    940. 

50.  Neither  creditors  nor  executor  held 
guilty  of  such  laches  as  to  bar  right,  where 
delay  was  due  to  fact  that  executor  had 
been  managing  propertj^  under  an  agreement 
between  heirs  and  creditors  with  a  view 
to  payment  of  debts  out  of  rents  and  prof- 
its. Mayo  V.  Mayo  [Ark.]  96  S.  W.  165. 
Conclusion  of  court  that  executor  had  not 
been  guilty  of  laches  held  sustained  by  the 
evidence,  even  if  that  fact  would  justify 
a  denial  of  order  of  sale.  In  re  Tuohy's  Es- 
tate [Mont.]  83  P.  486.  Devisees  held  not 
entitled  to  object  to  delay,  where  it  was 
due  to  their  own  urging.  Id.  Four  years 
of  unexplained  delay,  following  the  extin- 
guishment of  the  homestead  and  dower 
claims  which  prevented  an  immediate  sale 
held  to  estop  creditors  from  selling  land 
where  in  the  meantime  rights  of  third  par- 
ties had  intervened.  Frier  v.  Lowe,  119 
111.  App.   246. 

51.  May  not,  by  devising  lands  to  one  for 
life,  with  remainder  to  parties  not  in  esse, 
prevent  their  sale  until  all  are  born  who  may 
possibly  take  under  the  veill.  Carraway  v. 
Lassiter,   139   N.  C.  145,   51   S.  E.   968. 

52.  See    5    C.    L.    1232. 

53.  Since  Code  1896,  §  158,  provides  that 
application  must  be  made  by  the  administra- 
tor, the  probate  court  acquires  no  juris- 
diction when  application  is  made  by  another 
and  an  order  of  sale  made  under  such  cir- 
cumstances is  void.  Bolen  v.  Hoven,  14  3  Ala. 
652,  39  So.   379. 

84.  State  hospital  for  treatment  of  in- 
digent insane  which  w^as  a  creditor  of  the 
estate,  held  to  have  the  right  to  institute 
proceeding.  In  re  Buffalo  State  Hospital,  47 
Misc.  33,  95  N.  Y.  S.  209.  Where  mortgagor 
gave  to  an  attorney  money  to  pay  off  mort- 
gage but  latter  converted  it  to  his  own  use 
and  for  several  years  continued  to  pay  in- 
terest to  mortgagee,  held  that  by  accepting 
money  he  became  the  attorney  for  the  mort- 
gagor, and  by  converting  it  became  his  debt- 
or to  the  amount  thereof  so  that,  on  death 
of  both  parties,  executors  of  mortgng-or  were 
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erty,^^  The  required  notice  must  be  given,"  the  sale  being  void  as  to  all  heirs  or 
devisees  not  served.**  Formal  pleadings  are  not  necessary,  but  the  answer  of  the 
heir  or  devisee,  when  required,  is  sufficient  if  it  in  terms  denies  the  existence  of 
debts  for  the  payment  of  which  a  sale  is  sought.*^  The  applicant  has  the  burden  of 
showing  the  necessity  for  a  sale,^<*  ^and  any  fact  showing  the  nonexistence  or  ex- 
tinguishment of  debts  is  available  to  the  heirs  as  a  defense.®^  In  some  states  they 
may  contest  the  validity  of  claims  admitted  or  allowed  by  the  representative.^^ 
The  right  to  a  jury  trial  depends  upon  the  statutes  of  the  various  states.^^  Ques- 
tions of  title  cannot  ordinarily  be  determined  in  such  a  proceedino-.^*  It  is  not 
necessary  to  appoint  a  guardian  ad  litem  for  the  minor  husband  of  the  devisee  of 
a  life  estate  in  the  property.®^ 

The  venue  of  suits  in  equity  to  subject  the  realty  to  the  pavment  of  debts  is 
regulated  by  statute.®*     A  bill  by  a  general  creditor  against  the  representative  and 


creditors  of  attorney's  estate,  within  Code 
Civ.  Proc.  §  2750.  In  re  Lowerre,  48  Misc.  317, 
96  N.  Y.  S.  764. 

85.  Must  accurately  describe  it.  Code 
1896.  §  158.  Little  v.  Marx  [Ala.]  39  So.  517. 
Description  in  application  and  decree  held 
insufficient.      Id. 

SG.  Failure  to  name  person  claiming  in- 
terest in  petition  does  not  deprive  surrogate 
of  jurisdiction,  but  he  may  be  brought  in  at 
any  time  before  the  making  of  any  order 
affecting  the  sale  of  the  premises,  either 
by  amendment  of  the  petition  or  by  a  supple- 
mental citation  directed  to  him.  Code  Civ. 
Proc.  §  2754  construed.  In  re  Wheeler,  48 
Misc.  323,  96  N.  Y.  S.  762.  Allegation  in 
petition  by  ■widow  and  administratrix  that 
names  and  number  of  heirs  ■were  unknown  to 
petitioner,  and  that  she  did  not  know  wheth- 
er there  ■were  any  persons  claiming  under 
heirs  whom  she  knew  of  17  years  before, 
held  insufficient,  there  being  no  statement 
that  any  effort  had  been  made  to  ascertain 
■who  the  heirs  ■were,  and  no  statement  as  to 
who  the  heirs  were  of  ■whom  petitioner  had 
heard  17  years  before.  Petition  denied  un- 
der Code  Civ.  Proc.  §  2756,  requiring  surro- 
gate to  determine  whether  proceedings  have 
been  in  conformity  with  the  Code.  In  re 
O'Neill,   49   Misc.    285,    99   N.   Y.   S.   237. 

87.  Notice  required  by  statute  is  a  ju- 
risdictional fact.  Desloge  v.  Tucker,  196 
Mo.  587,  94  S.  W.  283.  Under  Rev.  St.  1899, 
§  184,  requiring  personal  notice  to  .be  serv- 
ed on  "heirs  or  devisees"  ■who  are  residents 
of  the  county  ■where  administration  is  had, 
legatees    need   not    be   so    served.     Id. 

88.  Fact  that  decedent  owed  debts  for 
which  the  land  sold  was  liable,  and  that 
land  brought  a  fair  price  and  proceeds  ■were 
properly  applied  held  not  to  peclude  devisees 
not  served  from  recovering  the  land  sub- 
ject to  the  right  of  the  purchaser  to  repay- 
ment of  the  amount  expended  by  him  for 
which  the  land  was  liable.  Card  v.  Finch 
[N.  C]  54  S.  E.  1009.  W'here  will  devised 
realty  to  widow  for  life  with  vested  re- 
mainders to  named  devisees  held  that  widow 
did  not  represent  remaindermen  so  as  to 
bind  them  by  judgment  of  sale  where  she 
■was  made  a  party  to  the  proceedings  but 
they  ■R'ere  not,  particularly  where  she  had 
dissented  from  the  will.     Id. 

89.  Little  V.  Marx   [Ala.l    39  So.   517, 

90.  Administrator.     Little   v.    Marx    [Ala.] 


39  So.  517.  Under  Code  1896,  §  164,  the  ap- 
plicant must  show  that  the  personalty  is 
insufficient  to  pay  the  debts  and  such  proof 
must  be  made  by  the  deposition  of  disinter- 
ested -witnesses  and  filed  and  recorded.  Id. 
Proof  by  administrator  alone  held  insuffi- 
cient where  land  was  sought  to  be  sold  to 
pay  his  claims.     Id. 

91.  Little  V.  Marx  [Ala.]  39  So.  517. 
Held  error  to  order  sale  to  pay  claims  of 
administrator  where  he  did  not  establish  a 
compliance  with  the  statutory  provisions  as 
to  presenting  and  filing  them.     Id. 

92.  Under  Code  Civ.  Proc.  §  2755.  In  re 
Neufeld,  50  Misc.  215,  100  N.  Y.  S.  444.  Heirs 
held  not  estopped  by  stipulation  of  attornev 
for  entry  of  judgment  after  90  days  in  suit 
against  administrator  on  claim,  it  not  clear- 
ly appearing  that  attorney  was  authorized  by 
heirs  to  concede  the  validity  of  such  claim. 
Id. 

93.  Trial  by  jury  of  objections  to  sale 
held  properly  denied  regardless  of  what  the 
issues  were,  where  no  written  demand  for  a 
jury  trial  was  ever  filed,  and  demands 
for  such  trial  contained  in  the  objections 
were  never  called  to  the  attention  of  the 
trial  court  or  judge  until  after  the  hearing 
began.  Code  Civ.  Proc.  §§  2923,  2924,  2340, 
construed.  In  re  T.uohy's  Estate  [Mont.l  83 
P.   486. 

94.  District  court  has  no  -authority  to 
investigate  title,  and  hence  cannot  determine 
that  certain  devises  were  made  for  a  valu- 
able consideration  and  hence  should  not  be 
sold  until  after  rest  of  realty  had  been  dis- 
posed of;  no  provision  made  for  trial  of  such 
issues  in  Code  Civ.  Proc.  §  2671,  or  else- 
where. In  re  Tuohy's  Estate  [Mont.]  83  P. 
486.  If  devise  was  made  under  circum- 
stances warranting  a  decree  requiring  a  con- 
veyance by  the  executor,  such  relief  can 
only  be  granted  by  court  of  equity  in  a  suit 
brought  for  that  purpose.  Id.  Question  of 
adverse  possession,  as  between  the  executor 
and  a  devisee,  cannot  be  tried  upon  such  an 
applicatipn,  but  must  be  settled  in  an  appro- 
priate action  brought  in  the  district  court 
TS  a  cou'-t  of  general  jurisdiction.  Id. 
Finding  upon  question  of  title  held  wholly 
outside  the  purview  of  the  application  and 
immaterial,  and  hence  error  in  making  it  was 
harmless.      Id. 

93.  Carraway  v.  Lasseter,  139  N.  C.  145,  51 
S.    E.    968. 
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ieirs  for  tliat  purpose  must  be  upon  behalf  of  plaintiff  and  all  other  creditors,  and 
Giust  show  that  the  personalty  is  insufficient,®^  The  remedy  of  an  infant  heir  for 
failure  to  appoint  a  guardian  ad  litem  for  him  is  by  an  appeal  and  not  by  an  action 
to  set  aside  the  sale  after  he  becomes  of  age.^^  In  an  action  against  infant  heirs 
for  the  settlement  of  the  estate  and  the  sale  of  realty  for  that  purpose,  the  court 
sannot  take  the  allegations  of  the  petition  as  confessed,  but  they  must  be  supported 
by  proof.®^ 

(§7)  C.  The  order} — An  order  made  upon  due  notice  for  the  sale  of  real 
estate  by  a  representative  is  sufficient  to  authorize  a  sale  by  his  successor  in  trust.^ 
A  party  is  not  prejudiced  by  two  decrees  to  sell,  one  ordering  an  appraisement  and 
the  other  an  upset  price,  especially  if  the  sale  realizes  more  than  two-thirds  of  the 
appraisement  and  more  than  the  upset  price  fixed  by  the  court.^  The  conclusive- 
ness of  the  order  and  its  immunity  from  collateral  attack  is  treated  in  a  subse- 
quent section.* 

(§7)  D.  The  sale.^ — The  court  may  order  a  representative  proceeding  with 
a  sale  under  its  order  to  proceed  no  further  where ,  circumstances  have  since 
arisen  rendering  a  sale  ^mnecessar\^*  Xo  note  or  memorandum  in  writino- 
is  necessary  to  charge  either  the  administrator  or  the  purchaser  at  any  admin- 
istrator's sale.''  The  sale  must  be  confirmed  by  the  court  before  it  becomes 
effective,*  the  question  of  confirmation  resting  in  judicial  discretion.^     Interested 


96.  Decedent  owned  certain  land  in  F.  coun- 
ty and  a  fourth  interest  in  a  lot  in  J.  coun- 
ty, his  co-tenants  in  latter  tract  liaving-  no 
interest  in  tlie  former  and  one  of  tiiem  be- 
ing" his  minor  son.  Administrator  qualified 
in  F.  county  and  filed  a  petition  in  equity  in 
that  county  alleging  tliat  each  of  the  lots 
was  indivisible  and  asking  that  the  estate 
be  settled,  the  land  sold,  and  the  proceeds 
distributed.  Held  that,  in  so  far  as  the  land 
in  J.  county  w^as  concerned,  the  proceeding 
was  one  under  Civ.  Code  Prac.  §  490.  for  the 
sale  of  tlie  land  and  the  division  of  the  pro- 
ceeds on  the  ground  that  the  land  was  in- 
divisible, which,  under  §  62.  must  be  brought 
in  the  county  where  tlie  land  or  some  part  of 
it  lies,  and  hence  court  of  F.  county  had  no 
jurisdiction  to  sell  land  in  J.  county,  tliough 
adult  cotenants  made  no  objection,  §  66  pro- 
viding that  action  for  sale  of  decedent's  land 
to  pay  debts  must  be  brouglit  in  county 
where  representative  qualified  being  inap- 
plicable. Goldsmith's  Adm'r  v.  Hieatt  [Ky.] 
90    S.   W.   259. 

97.  Bill  by  administrator  with  the  w^ill  an- 
nexed against  heirs  and  administrator  of 
one  to  whom  distribution  was  made  before 
discovery  of  will  and  who  took  nothing  un- 
der the  will  held  demurrable.  Crawford's 
Adm'r  v.  Turner's  Adm'r,  58  W.  Va.  600,  52  S. 
E.  716.  In  action  for  settlement  of  estate 
held  error  to  direct  a  sale  of  realty,  where 
petition  did  not  state  amount  of  indebted- 
ness, or  make  creditors  parties,  and  it  did 
not  appear  that  the  court  made  any  order 
of  reference  to  a  commissioner  before  whom 
creditors  might  appear  and  prove  their 
claims,  nor  that  the  creditors  ever  presented 
their  claims  in  the  action,  tlie  proceedings  not 
being  in  conformity  to  Code  Prac.  §§  428- 
430.  Tabb  V.  Wortham's  Adm'r  [Ky.]  89  S. 
W.   191. 

08.  Davidson  v.  Marcum  [Ky.]  89  S.  "W. 
703. 


99.  Tabb  v.  Wortham's  Adm'r  [Kv  1  89  S 
W.    191.  ' 

1.  •  See   5   C.   L.    1233. 

2.  Where  nonresident  died  testate  in  Illi- 
nois owning  property  in  Kansas,  and  exec- 
utors named  in  the  will  were  appointed  and 
qualified  in  Illinois,  and  letters  testamentary 
were  afterwards  issued  to  the  same  persons 
in  Kansas,  after  the  will  had  been  admitted 
to  probate  in  that  state,  under  Gen.  St.  1901, 
§§  7962-7965,  held  that  an  administrator  de 
boms  non.  appointed  in  Illinois  on  account 
of  the  death  of  one  executor  and  the  removal 
of  the  other,  was  not  thereby  made  the  suc- 
cessor in  trust  of  the  executors  under  their 
Kansas  appointment,  so  far  as  to  enable  the 
Kansas  court  to  permit  him  to  sell  realty 
to  pay  debts  under  an  order  previously 
granted  to  the  executors,  without  the  giving 
of  a  new  notice  by  the  administrator  of  his 
application  for  such  authority.  Albright  v. 
Bangs,  72  Kan.  435.  83  P.  1030.  Sale  without 
such  no4;ice  held  void,  so  that  deed  under  it 
constituted  no  defense  to  an  action  of  eject- 
ment brought  by  legatees  or  their  successors 
in    interest.     Id. 

3.  Ferguson  v.  Ferguson,  3  Ohio  N.  P  (N 
S.)    549. 

4.  See    §    15,    post. 

5.  See  5  C.  L.  1233. 

6.  May  stay  execution  ot  order  of  sale 
pending  hearing  of  petition  for  partial  dis- 
tribution. State  V.  District  Ct.  [Mont.]  86 
P.    269. 

7.  Is  not  a  contract  for  sale  of  lands  or 
any  interest  in  or  concerning  them  within 
meaning  of  statute  of  frauds,  the  purchaser 
being  liable  under  Civ.  Code  1895,  §  5466.  for 
the  amount  of  the  purchase  price  as  soon 
as  the  hammer  falls.  Green  v  Freeman 
[Ga.]    55    S.    E.    45. 

8.  Rev.  St.  1899.  §  167.  Desloge  v  Tucker 
196  Mo.   587,    94    S.   W.    283. 

9.  Desloge    v.    Tucker,    196    Mo.    587,    94    S. 
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parties  are  generally  given  a  right  to  appear  and  object  to  a  confirinalion.''"  The 
court  is  generally  authorized  to  vacate  the  sale  and  direct  another  to  be  had  in 
case  he  finds  that  the  proceedings  in  making  it  were  nnfair.^^  The  fact  that  persons 
were  restrained  from  bidding  by  reason  of  the  pendency  of  litigation  in  regard  to 
the  title  to  the  .land  and  of  a  caveat  to  the  will  does  not  constitute  ground  for  set- 
ting aside  the  judgment  and  a  sale  thereunder  which  has  been  confirmed  by  the 
court,  but  can  only  be  considered  in  a  separate  action  attacking  the  sale  for  fra.ud  by 
showing  that  the  purchaser  knew  of  the  facts  and  took  an  unfair  advantage  of 
them.^^  Where  property  is  encumbered  by  dower  and  homestead  to  its  full  value,  it 
is  not  necessary  or  proper  for  the  representative  to  sell  it  subject  thereto  but  ho 
or  the  creditors  may  wait  until  the  encumbrance  is  extinguished  and  then  sell.'''' 
A  sale  without  assigning  dower  is  not  void  for  want  of  jurisdiction,  but  is  merely 
inoperative  so  far  as  the  dower  is  concerned.^*  Where  the  whole  of  the  land  is 
sold,  the  surviving  husband's  statutory  right  to  a  third  thereof  is  transferred  to 
the  proceeds.^^  Any  surplus  remaining  after  the  payment  of  the  debts  is  to  be 
distributed  as  other  property  of  the  estate. ^^  The  hearing  on  an  order  to  show 
cause  why  a  master  appointed  to  sell  land  in  a  suit  for  the  settlement  of  an  estate 
should  not  turn  over  the  proceeds  to  the  representative  should  be  continued  until  the 
cost  and  expenses  of  the  sale  have  been  determined." 

The  purchaser  takes  title  free  from  the  personal  obligations  of  the  devisee.''^ 
and,  in  the  absence  of  fraud,  is  only  required  to  see  that  the  court  has  jurisdiction 
of  the  parties  and  the  subject-matter."     He  may  rescind  where  he  was  induced 


'W.  283.  Private  sale  for  less  than  haK 
its  value  and  for  less  than  enough  to  pa> 
debts  held  improperly  confirmed.  Id.  SaU 
is  not,  strictly  speaking,  a  judicial  one  un- 
til it  is  confirmed  and  a  deed  made,  and 
iience  rule  that  mere  inadequacy  of  con- 
sideration will  not  avoid  a  judicial  sale  lias 
no  application  on  proceedings  for  confirma- 
tion.    Id. 

10.  Petition  in  county  court  objecting  to 
confirmation  of  sale  lield  sufficient,  in  ab- 
sence of  special  exception,  to  admit  proof 
that  claims  for  payment  of  which  sales  were 
made  were  barred  by  limitations.  Smart  v. 
Panther  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
448,  95  S.  V\".  679.  Exception  held  not  to 
raise  objection  that  it  failed  to  allege  facts 
showing  that  claims  did  not  come  within 
exceptions  Tvhich  ■v^•ould  prevent  bar  of  limi- 
tations. Id.  Petition  objecting  to  confirma- 
tion on  ground  that  claims  for  payment  of 
which  it  was  made  were  barred  by  limita- 
tions when  allowed  and  approved  held  filed 
within  a  reasonable  time  and  not  too  late. 
Id.  Wliere  petition  was  based  solely  on 
ground  that  claims  were  barred,  judgment 
setting  aside  allowance  and  awarding  claim- 
ants only  half  tlie  amount  on  ground  that 
claims  were  for  contribution  between  co- 
sureties held  erroneous.  Id.  .Judgment 
creditor  of  an  heir  who  purchased  land  on 
sale  under  his  judgment  held  to  have  such 
an  interest  therein  as  entitled  him  to  main- 
tain a  proceeding  in  the  county  court  to  pre- 
vent confirmation  of  a  sale  of  same  land  to 
pay  debts  alleged  to  have  been  wrongfully 
allowed.     Id. 

11.  Rev.  St.  1898,  §  3896.  Greiling  v.  Mc- 
Lean's Estate  [VN'is.]  107  N.  W.  339.  Pur- 
chaser held  not  estopped  from  rescinding 
for    false    representations    by    reason    of    the 


I  .'act  that  the  administrator  had  paid  out  the 
-urchase  money  with  his  knowledge  and  con- 
.  .^ent    in    paying    off    liens    on    the    property. 
Id. 

12,     Carraway  v.  Lassiter,  139  N    C    145    51 
I  •^.   E.   968. 

j       13.     Thomas  v.  "Waters,   122  111.  App.  4.34. 
'       14.     Purchaser    takes    subject    to    widow's 
right     to     have    dower     set     aside.     Shell     v. 
Young   [Ark.]   95  S.  W.  798. 

15,  Third  of  proceeds  of  sale  of  wife's 
realty,  to  one-third  of  which  husband  was 
entitled  absolutely  under  the  statute,  held 
npt  to  be  assets  of  the  estate,  but  to  be  a 
trust  fund  in  the  hands  of  the  administra- 
tor making  the  sale.  Weaver  v.  Gray  [Ind 
App.]    76   X.    E.    795. 

1e,     Should   be   held   to   be   disposed  of  un- 
der  the   will.     Robinson   v.   Cogswell    [Mass.] 
78   N.   E.    389.     Wljere   land   was   conveyed   to 
wife    for    her    sole   and    separate    use    during 
;  life  with  remainder  to  her  husband  after  her 
I  debts    and    funeral    expenses    were    paid,    and 
;  after   wife's   death   was   sold   for  payment   of 
I  her    debts,    held    that   any   surplus   remaining 
I  in  the  hands  of  her  administrator  after  such 
(debts    were    paid    belonged    to    her    husband. 
!  In    re   Winnegar's   Estate,    118    Mo.   App.   445 

94  S.  W.  833. 
I  17.  Where  court  directed  master  to  sell 
I  lands  and  pay  over  proceeds,  less  expenses. 
,  to  executrix,  and  she  claimed  that  master 
I  had  retained  a  larger  sum  than  he  had  a 
!  right  to.  Lockwood  v.  Lockwood  73  S.  C  18 
52   S.   E.   735. 

18.     Purchasers      at      administrator's      sale 

who    acted    in    good    faith,    and    paid    in   cash 

the    adequate   value    of   the    property   relying 

I  upon  the  probate   proceedings,   the   authority 

'  of    the     administrator     to     sell,     and     court's 
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to  purchase  through  false  representations^"  or  mistake  of  fact.^*  In  order  that 
he  may  be  subrogated  to  the  rights  of  creditors  as  against  a  devisee  in  remainder  not 
a  party  to  the  proceeding,  he  must  show,  be3-ond  an  order  for  payment  of  the  claims 
made,  that  such  claims  existed  as  a  charge  on  the  land.^^  "Where  he  purchases  at  a 
specified  price  per  acre  and  is  induced  by  the  false  representations  of  the  officer 
making  tlie  sale  to  pay  for  more  land  than  the  tract  actually  contains,  he  may  re- 
cover the  excess  from  the  distributees  if  no  prejudice  will  result  to  those  for  whose 
interest  the  sale  was  made.^^  In  North  Carolina  the  fact  that  a  caveat  to  the  will 
is  pending  does  not  affect  his  title  where  no  order  has  been  issued  to  the  repre- 
sentative suspending  further  proceedings.^*  An  administrator's  deed  creates  color 
of  title,"^  and  recitals  therein  are  evidence  of  the  facts  stated.^® 

Actions  to  recover  realty  sold  must  be  brought  within  the  time  specified  by 
the  statute  of  limitations/^  or  where  no  time  is  fixed,  within  a  reasonable  time.^* 


order  confirming  tlie  sale.     McKenna  v.  Cos- 
grove,   41   Wasli.   332,   83   P.   240. 

19.  May  rely  on  the  judgment  of  the 
clerk  ordering  the  sale,  followed  by  the 
approval  of  the  proceedings  by  the  resident 
judge  of  the  district  before  payment  of  the 
price.  Carraway  v.  Lassiter,  139  N.  C.  145,  51 
S.    E.    968. 

20.  Proof  of  actual  damage  not  necessary. 
Greiling  v.  McLean's  Estate  [Wis.]  107  N. 
TV.  339.  Evidence  held  to  support  finding 
that  diagram  made  and  used  by  administra- 
tor at  sale  falsely  represented  the  width  of 
street   on   which   lots   fronted.     Id. 

21.  Sale  set  aside  where  it  did  not  include 
adjoining  tract  of  land  and  building  used  in 
connection  with  the  land  sold  and  which 
purchaser  had  reason  to  believe  was  included 
In  the  sale,  and  which  was  necessary  to  the 
reasonable  enjoyment  of  the  premises  in  the 
manner  contemplated.  Biddison  v.  Aaron, 
102  Md.  156,  62  A.  523.  Fact  that  advertisement 
only  mentioned  building  on  land  actually 
sold,  and  the  dimensions  of  the  lot  did  not 
embrace  other  building,  and  that  purchaser 
did  not  ask  in  regard  to  the  latter  though 
an  opportunity  was  given  him  to  do  so, 
held  immaterial,  where  administrator  could 
not  have  given  him  information  in  regard  to 
the  matter  had  he  asked  for  it.     Id. 

22.  Rice  V.  Bamberg,  72  S.  C.  384,  51  S.  E. 
987. 

23.  Peacock  v.  Barnes,  139  N.  C.  196,  51  S. 
E.  926.  Since  his  claim  did  not  arise  from 
tlie  discharge  of  a  specifid  lien,  but  because 
purchase  money  paid  by  him  under  mistake 
of  fact  had  been  used  to  satisfy  the  indebt- 
edness of  the  testator,  his  remedy  was  in 
indebitatus  assumpsit  against  the  estate,  and 
he  was  not  subrogated  to  the  rights  of  the 
mortgagees  and  could  not  maintain  an  ac- 
tion for  the  deficiency  after  the  action  of 
assumpsit  was  barred  by  limitations  though 
mortgages  were  not  barred.  Peacock  V. 
Barnes   [N.   C]    55   S.  B.   99. 

■   •>4      Code    §    2160,   construed.     Carraway   v. 
La'ssiter,  139  N.  C.  145,  51  S.  E.  968. 

25.     Shaffer  v.  Detie,  191  Mo.  377,  90  S.  W. 

131. 

20.  Recitals  and  evidence  held  to  conclu- 
sively show  authority  of  administrator  to 
make  the  sale.  Williams  v.  Cessna  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  162,  95  S.  W.  1106. 
Records  of  county  having  been  shown  to 
have  been  destroyed  by  Are,  recitals  in  deed. 


which  was  an  ancient  Instrument,  held  sufH- 
cient  in  themselves  to  show  that  sale  was 
made  under  the  orders  of  the  probate  court. 
Id. 

27.  Statute  providing  that  all  actions 
against  purchaser  his  heirs  or  assigns,  for 
recovery  of  land  sold  at  judicial  sales  must 
be  brought  within  five  years  after  the  date 
of  such  sale  applies  to  causes  of  action 
arising  after  the  sale  but  within  the  five 
year  period.  Grifhn  v.  Dunn  [Ark.]  96  S.  W. 
190.  Cause  of  action  in  favor  of  heirs  to 
recover  homestead  illegally  sold  to  pay  debts 
held  to  have  arisen  on  abandonment  of  home- 
stead by  widow  about  five  months  after  the 
sale  so  that  it  was  barred  at  the  expiration 
of  five  years  from  date  of  sale.  Id.  Fact 
that  conveyance  by  widow,  which  constitut- 
ed an  abandonment  of  her  homestead  right, 
carried  with  it  her  unassigned  dower  right 
did  not  postpone  accrual  of  right  of  action 
until  her  death,  the  outstanding  right  to 
have  dower  assigned  not  postponing  the 
heir's  right  of  entry.  Id.  Neither  did  wid- 
ow's right  to  occupy  dwelling  house  and 
farm  thereto  attached  until  dower  w^as  as- 
signed, where  she  abandoned  such  right  by 
attempting  to  convey  it,  heir's  right  of  en- 
try becoming  complete  on  such  abandon- 
ment. Id.  Statute  contains  no  exception  in 
favor  of  married  women.  Id.  Code  Civ. 
Proc.  §  16,  requiring  action  to  be  brought 
within  five  years  after  the  date  of  the  re- 
cording of  the  deed  made  in  pursuance  of 
the  sale,  applies  to  sales  which  are  void  for 
want  of  notice  to  the  heirs  of  tlie  proceed- 
ings upon  which  the  deed  is  based.  O'Keefe 
V.  Behrens-  [Kan.]  85  P.  555.  Cobbey's  Ann. 
St.  1903,  §  4982,  providing  that  action  must 
be  brought  within  five  years  after  the  sale, 
is  only  intended  to  aid  irregular  and  void- 
able sales,  and  does  not  apply  to  sales  which 
are  absolutely  void,  as  sale  of  homestead. 
Brandon  v.  Jensen  [Neb.]  104  N.  W.  1054. 
Where  judgment  directing  sale  was  void  as 
to  devisees  because  they  were  not  made 
parties,  held  that  their  right  to  maintain 
ejectment  against  the  purchaser  was  not 
barred  by  the  lapse  of  any  time  less  than 
that  prescriteed  by  the  statute  of  limitations. 
Card  V.  Finch  [N.  C]  54  S.  E.  1009.  Under 
Burns'  Ann.  St.  1901,  §  294,  par.  4,  an  action 
to  recover  realty  sold  by  an  administrator 
of  an  absentee,  under  an  order  of  court 
specially    directing    the    sale,    is    barred    aft- 
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Where  the  deed  purports  to  convey  the  whole  legal  title,  the  right  to  have  the  sale 
set  aside  for  fraud  accrues  to  the  remainderman  when  the  deed  is  delivered.^* 
Failure  to  deny  the  execution  of  the  deed  under  oath  does  not  admit  the  validity 
of  the  proceedings  on  which  it  is  based. '°  The  vacation  of  a  judgment  of  sale  does 
not  affect  the  title  of  bona  fide  purchasers  imder  it.^^  If  no  actual  fraud  is  shown 
on  the  part  of  the  purchaser  at  a  void  sale,  he  is  entitled,  on  its  being  set  aside,  to 
a  return  of  the  purchase  price  and  the  value  of  lasting  improvements  made  by  him, 
less  the  reasonable  rental  value  of  the  land  while  in  possession,  with  a  lien  on  the 
land  therefor.'^ 

Actions  against  the  representative  by  the  heirs  to  recover  the  proceeds  of  in- 
valid sales  must  be  brought  within  the  time  fixed  by  the  statute  of  limitations.^' 
An  heir  is  not  entitled  to  recover  the  proceeds  of  a  sale  from  the  estate  of  the  repre- 
sentative on  the  ground  that  the  land  was  improperly  described,  where  the  report  of 
the  sale,  which  was  confirmed,  described  it  coiTectty,  the  proceedings  were  conducted 
in  good  faith,  the  proceeds  were  fully  accounted  for,  and  the  land  involved  was 
that  intended  to  be  sold.^* 

§  8.  Subjection  of  property  in  hands  of  heirs  or  heneficiaries  to  payment  of 
dehts.^'^ — At  common  law  a  simple  contract  creditor,  whose  debt  remains  unpaid 
after  the  settlement  of  his  deceased  debtor's  estate,  has  no  right  to  proceed  against 
the  debtor's  heirs  and  distributees,  even  though  they  have  received  realty  and  assets 
from  the  hands  of  the  representative  as  inheritances.^®  By  statute  in  some  states 
j-ealty  in  the  hands  of  the  heirs  or  devisees  may  be  subjected  to  the  pa^Tnent  of  the 
decedent's  debts,"  provided  the  creditor  can  show  his  inability  to  collect  in  the  pro- 
bate proceedings  or  from  the  representative  or  the  legatees  or  next  of  kin,"^  there 


er  five  years  from  the  confirmation  of  the 
sale  though  sale  is  void  because  of  misde- 
scription of  property  in  proceedings  and  deed. 
Barton  v.  Kimmerley,  165  Ind.  609,  76  N.  E. 
250. 

28.  "Where  sale  was  not  attacked  by  re- 
mainderman for  more  than  28  years  after 
it  was  made,  and  until  3  years  after  death 
of  life  tenant,  and  16  months  after  death  of 
purchaser,  held  that  suit  to  set  it  aside 
for  fraud  was  barred  by  laches.  Lindsey 
V.    Fabens,    189    Mass.    329,    75    N.    B.    623. 

29.  Where  land  passed  to  widow  for  life 
under  will  and  remainder  passed  to  heirs  as 
intestate  property.  Lindsey  v.  Fabens,  189 
Mass.   329,    75   N.   E.    623. 

SO.  In  suit  by  heirs  to  recover  posses- 
sion of  realty  and  for  partition.  O'Keefe  v. 
Behrens    [Kan.]    85    P.    555. 

31.  Code  Civ.  Proc.  §  391.  At  Instance  of 
minor  heirs.  Davidson  v.  Marcum  [Ky.]  89 
S.  W.  703.  Where  purchaser  and  person  to 
whom  he  assigned  his  bid  were  plaintiffs  in 
action  in  which  land  w^as  sold  held  that 
they  w^ere  not  bona  fide  purchasers  since 
they  knew,  or  would  be  presumed  to  have 
known,  that  the  method  used  to  deprive 
the  minor  heirs  of  their  land  was  illegal.     Id. 

32.  Davidson  v.  Marcum  [Ky.]  89  S.  W. 
703. 

33.  Held  that  there  was  no  fraudulent 
concealment  which  arrested  running  of  limi- 
tations against  right  of  heir  to  compel  es- 
tate of  deceased  administratrix  to  account 
for  proceeds  of  sale  because  of  misdescrip- 
tions. Cunningham  v.  Cunningham's  Estate, 
220  111.  45,  77  N.  E.  95,  afg.  121  111.  App. 
205. 

7  Curr  L.— 91. 


on?  ;„^"""'"^'^^™  "^-  Cunningham's  Estate, 
220  III.  45,  77  N.  E.  95,  afg.  121  111.  App.  395. 
Proceedings  for  the  sale  and  recerds  of 
county  court  showing  the  application  ©f  the 
proceeds  held  admissible  in  evidence.  Id 
35.      See   5   C.   L.   1237. 

Clevenger    v.    Matthews,    165    Ind.    689, 
E.   542,   rvg.    75  N.   E.    23;   Id.,    7S   N.  E. 


36. 

76   N 
836. 
37. 


Under  Code  Civ.  Proc.  §  1843,  are  liable 
cO  the  extent  and  value  of  the  real  property 
which  descends  or  is  devised  to  them  Law- 
rence V.  Binninger,  98  N.  T.  S.  279.  The 
liability  Is  limited  to  the  amount  of  assets 
received.  Where  a  creditor  made  a  party  to 
an  action  to  settle  an  estate  failed  t«  al- 
lege or  prove  what,  if  anything,  the  heirs 
of  decedent  had  received  from  his  estate, 
held  that  the  court  in  rendering  judgment 
for  creditor  for  amount  of  his  claim  was  only 
authorized  to  render  it  against  the  admin- 
istratrix to  be  levied  on  the  assets  in  her 
hands  as  such  fiduciary.  St.  1903  §  2088 
Cline  V.  Waters  [Ky.]  90  S.  W.  231.  Under 
Code  1899,  c.  86,  §  9,  may  be  sued  in  equity 
by  any  creditor  to  whom  a  debt  is  due 
for  which  the  estate  descended  or  devised  is 
liable,  or  for  which  the  heir  or  devisee  is 
liable,  in  respect  to  such  estate,  and  no  ac- 
tion at  law  can  be  maintained  against  such 
heir  for  any  matter  for  which  there  may  be 
redress  by  such  suit  in  equity.  Crawford's 
Adm'r  v.  Turner's  Adm'r,  58  W.  Va.  600,  52 
S.  E.  716.  Bill  held  Insufficient  tliough  it 
alleged  that  land  descended  from  deceased  to 
his  heirs,  and  that  one  of  them  owned  cer- 
tain land,  where  it  did  not  allege  that  the 
land  alleged  to  have  descended  was  the  land 
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being  no  personal  liability  on  the  part  of  the  heir  or  devisee  unless  he  has  disposed 
of  tlfe  property,  and  then  only  to  the  extent  of  its  value.'"  In  other  states  the  heirs, 
devisees,  and  distributees  are  personally  liable  to  the  extent  of  the  property  of  the 
decedent  received  by  them  to  creditors  laboring  under  a  disability  at  the  time  of 
final  settlement.^"  Such  statutes  being  in  derogation  of  the  common  law,  the  par- 
ty seeking  to  take  advantage  of  them  must  bring  himself  fully  within  their  condi- 
tions,*^ and  cannot  recover  unless  he  institutes  his  suit  within  the  time  therein 
limited  for  that  purpose.--  In  equit}^  property  of  the  deceased  in  the  hands  of 
heirs  and  distributees  may  be  subjected  to  the  payment  of  claims  accruing  after 
the  administration  has  closed,*^  but  this  rule  does  not  apply  where  the  land  has 
passed  to  innocent  purchasers  for  value  before  the  commencement  of  the  suit  to 
charfye  them.*'*  Where  there  is  no  statutory  limitation  the  suit  must  be  brought 
within  a  reasonable  time.*^ 


sought  to  be  charged  in  the  suit,  or  where  it 
was  situated,  or  whether  or  not  It  had  been 
disposed  of,  or,  if  disposed  of,  what  disposi- 
tion was  made  of  it,  or  that  land  alleged  to 
be  owned  by  heir  descended  to  her  from  the 
decedent.     Id. 

3S,  Must  shov.-  that  the  assets  of  the  es- 
tate were  not  sufficient  to  pay  his  debt,  or 
that  he  has  been,  or  will  be.  unable  with 
due  diligence  to  collect  it  by  proceedings  in 
the  surrogate's  court  or  by  action  against 
the  representative  or  the  legatees  or  next  of 
kin.  Code  Civ.  Proc.  §§  1848,  1849.  Law- 
rence V.  Binninger,  98  N.  Y.  S.  279.  Mere 
proof  that  plaintiffs  had  recovered  judgment 
against  the  executor  held  insufficient,  in  ab- 
sence of  showing  that  they  had  made  any 
attempt  to  collect  it  by  caUing  executor  to 
account  or  otherwise.  Id.  Under  Code  Civ. 
Proc.  §  1S4S,  providing  that  an  executor's 
or  administrator's  account  "as  rendered  to, 
and  settled  by  the  surrogate"  may  be  used 
as  prima  facie  evidence  of  lack  of  assets  and 
inability  to  collect,  held  that  an  intermediate 
account  filed  in  the  surrogate's  court  was 
insufficient  for  that  purpose  in  the  absence  of 
proof  that  it  was  settled  by  the  surrogate, 
or  that  any  decree  was  entered  thereon.     Id. 

39.  Where  realty  remains  in  hands  of 
devisee  or  heir,  the  most  that  can  be  done  is 
to  direct  that  the  execution  be  satisfied  out 
of  such  property  (Code  Civ.  Proc.  §  1S52),  but 
where  it  has  been  taken  under  condemna- 
tion proceedings,  no  lien  can  be  established 
against  the  proceeds  of  the  fund,  but  devisee 
is  personally  liable  in  such  case  for  the 
value  of  the  property  received  (Code  Civ. 
Proc.  §  1854).  Lav/rence  v.  Binninger,  98 
N.  Y.  S.  279.  Complaint  held  sufficiently  broad 
to  charge  defendants  as  devisees  with  the 
property  received  by  them,  or  its  value,  and 
prayer  for  lien  on  fund  resulting  from  con- 
demnation proceedings,  though  improper,  did 
not  nullify  it  in  those  respects.  Id.  Un- 
der Code  1899,  c.  86,  §§  3,  5,  realty  of  an  in- 
testate is  made  assets  for  the  payment  of 
his  debts,  and  if  assets  remain  unsold  in  the 
hands  of  the  heir,  they  may  be  taken  for 
that  purpose,  and  it  is  only  when  they  have 
been  sold  that  he  is  personally  liable,  and 
then  only  to  their  value.  Crawford's  Adm'r 
v.    Turner's    Adm'r,    58    W.    Va.    600,    52    S.    E. 

48.  Under  Burns'  Ann.  St.  1901,  §  2597,  are 
liable  to  extent  of  property  received  by  them 


to  any  creditor  whose  claim  remains  un- 
paid, who,  six  months  prior  to  final  settle- 
ment, was  insane,  an  infant,  or  out  of  the 
state,  provided  suit  is  brought  within  one 
year  after  disability  Is  removed,  and  with- 
in ■  two  years  after  final  settlement.  Clev- 
enger  v.  Matthews,  165  Ind.  689,  76  N.  E.  542. 

41.  Clevenger  v.  Matthews,  165  Ind.  689, 
76    N.    E.    542. 

43.  Clevenger  v.  Matthews,  165  Ind.  689,  76 
N.  E.  542.  Under  Burns'  Ann.  St.  1901,  § 
2597,  a  nonresident  paying  surety  cannot 
enforce  contribution  against  the  heirs  and 
distributees  of  a  deceased  cosurety  after  the 
lapse  of  two  years  from  the  final  settlement 
of  the  latter's  estate,  though  he  had  no 
knowledge  of  the  insolvency  of  the  principal 
or  of  the  nonpayment  of  the  debt  and  was 
not  called  on  to  pay  it  until  after  the  ex- 
piration of  the  two  years.  Id.,  rvg.  [Ind. 
App.]   75  N.  E.  23;  Id.,  75  N.  E.  836. 

43.  Claim  for  breach  of  covenant  of  war- 
ranty in  deed.  Scoggin  v.  Hudglns  [Ark.] 
94  S.  "W.  684.  Claim  may  be  decreed  a 
lien  on  land  occupied  by  widow  and  minor 
children  as  a  liomestead  with  a  provision  that 
it  shall  not  be  sold  until  the  homestead  ex- 
pires, notwithstanding  constitutional  provi- 
sion that  homestead  shall  not  be  subject 
to  the  lien  of  any  judgment,  etc.  Id.  Where 
one  with  whom  decedent  was  cosurety  was 
compelled  to  discharge  a  liability  as  surety 
after  the  decedent's  estate  was  settled  and 
the  executor  discharged,  held  that  he  could 
maintain  a  suit  In  equity  against  the  de- 
ceased surety's  legatees  to  whom  distribu- 
tion had  been  made  to  compel  contribution. 
Comstock  V.  Keating,  115  Mo.  App.  372.  91  S. 
W.  416.  Rule  not  changed  by  Rev.  St.  1899, 
§  4519,  providing  that  remedies  given  to 
sureties  to  enforce  contribution  may  be 
maintained  against  personal  representatives, 
nor  by  §§  890.  891,  relating  to  survival  of 
claims  against  joint  obligors  (Id.),  nor  by 
fact  that  one  distributee  is  insolvent  so  that 
entire  sum  due  as  contribution  will  have  to 
be  repaid  by  the  other  (Id.).  A  bill  by  a 
receiver  of  an  insolvent  national  bank 
against  the  distributees  of  an  ex-direct«r  to 
recover  alleged  losses  for  malfeasance  and 
gross  negligence  of  such  director,  merely  de- 
scribing such  defendants  as  distributees  un- 
der the  will  of  said  director  l»ut  failing  to 
allege  that  the  director  left  any  estate,  «r, 
lit    he    did,    that    defendant    distributees    had 
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In  some  states  land  of  tlie  decedent  may  be  taken  on  execution  on  a  judgment 
against  the  representative  in  the  same  manner  as  if  execution  had  been  levied 
against  the  decedent  in  his  lifetime.*^ 

In  Louisiana  a  sole  heir  who  accepts  the  succession  unconditionally  thereby  be- 
comes liable  for  decedent's  debts.*' 

A  petition  seeking  to  hold  the  widow  liable  on  the  debt  of  her  deceased  hus- 
band on  the  ground  that  there  was  no  administration  and  no  necessity  therefor, 
and  that  she  is  in  possession  of  his  estate  and  assets,  must  allege  the  amount  and 
value  of  the  property  received  by  her.*^ 

§  9.  Riglits  and  liabilities  between  representative  and  estate.  A.  Manage- 
ment of  and  dealings  with  estate.^^ — The  representative  is  chargeable  with  and  must 
account  for  all  the  assets  of  the  estate  coming  into  his  hands^**  in  his  representative  ca- 


received  anything  therefrom,  was  fatally  de- 
fective.     Emerson  v.   Gaither    [Md.]    64   A.   26. 

44.  Scoggin  V.  Hudgins  [Ark.]  94  S.  "U". 
€84. 

45.  Action  held  not  barred  by  laches 
Brock  V.  Kirkpatrick,  72  S.  C.  491,  52  S.  E. 
592. 

46.  Rev.  Laws  c.  178,  §§  53,  54,  gives  a 
right  to  proceed  against  the  realty  of  a  de- 
ceased person  to  anyone  obtaining  an  execu- 
tion on  a  judgment  against  the  executor  or 
administrator  which  right  may  be  enforc- 
ed against  purchasers  from  heirs  and  dev- 
isees. Tracy  v.  Strassel,  191  Mass.  187,  77 
N.  E.  700.  Right  to  levy  execution  in  sucl 
case  held  not  defeated  by  the  fact  tha* 
creditor  released  an  attachment  on  mesn 
process  of  the  realty  during  decedent's  life- 
time. Id.  Creditor  may  cause  execution  tc 
be  levied  on  land  fraudulently  conveyed  by 
debtor.  Rev.  Laws  c.  178,  §  53,  and  provi- 
sions relative  to  levy  on  lands  fraudulently 
conveyed  construed.  Dunbar  v.  Kelly,  l"Sr 
Mass.    390,    75    N.    B.    740. 

47.  Pellerin  v.  Sanders,  116  La.  616,  40  So. 
917. 

4S.  Otherwise  it  docs  not  authorize  a 
judgment  against  her  personally  for  any 
amount.  Breck  v.  CofReld  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  823,  91  S.  W.  594.  Judg- 
ment ordering  that  plaintiff  recover  against 
defendant  as  widow  of  decedent,  and  direct- 
ing execution  to  issue  against  the  com- 
munity property  of  the  decedent  and  against 
the  widov,',  held  a  personal  judgment  against 
widow  which  rested  against  her  separa.t: 
property  as  well  as  that  of  the  community. 
so  that  It  could  not  be  upheld  on  theory  that 
petition  would  support  a  judgment  against 
her  to  be  satisfied  out  of  the  community 
property.     Id. 

49.     See    5    C.    L.    1238. 

59,  In  suit  against  executor  and  trustee 
to  compel  him  to  account  for  certain  bonds, 
evidence  held  to  show  that  decedent  owned  a 
half  interest  in  them  and  the  executor  the 
other  half,  so  that  latter  should  only  be 
compelled  to  account  for  half  of  them  and 
half  the  interest.  Gerting  v.  Wells  [Md.l 
64  A.  298.  Evidence  held  to  show  that  third 
person  made  a  party  defendant  never  had 
possession  of  the  bonds  or  was  guilty  of  any 
fraud  on  the  estate.  Id.  Evidence  held  to 
show  that  executor  and  trustee  received  cer- 
tain dividends  on  claim  against  insolvent 
firm   owned   jointly   by  himself  and   decedent 


-^.nd  hence  held  that  he  should  be  charged 
A-ith  half  the  amount  so  received  with  in- 
terest from  the  date  of  payment.  Id.  Evi- 
lence  held  insufficient  to  support  claim  that 
executor  had  collected  certain  money  for 
vhich  he  had  not  accounted.  Id.  Estate  of 
deceased  executor  should  not  be  charged  with 
amount  of  uncollected  debts  and  judgments 
where  he  never  received  them,  either  as  ex- 
ecutor or  otherwise,  but  on  his  death  they 
-ested  in  the  administrator  with  the  will  an- 
nexed of  the  estate  of  his  testator.  In  re 
Walton,  98  N.  T.  S.  42.  Where  same  person 
■  cted  as  temporary  administrator  and  exec- 
itor  'and  filed  inventories  in  both  capacities, 
-eld  that  he  should  be  charged  with  the 
mount  of  assets  inventoried  by  liim  as  ex- 
cutor,  though  it  was  less  than  the  amount 
nventoried  by  him  as  administrator,  in  ab- 
sence of  showing  by  the  contestant  that  such 
imount  was  incorrect  and  that  executor 
lad  received  assets  other  than  those  ac- 
counted for.  In  re  Tisdale,  110  App.  Div. 
S57,  97  N.  Y.  S.  494.  Where  executrix,  who 
was  also  life  tenant  and  a  devisee  of  a  part 
of  the  estate  in  fee,  individually  took  out 
policy  of  insurance  on  property  of  estate  be- 
fore will  was  probated,  loss  being  made  pay- 
able to  a  mortgagee  holding  a  mortgage 
executed  by  testator,  as  his  interest  might 
appear,  held  that  she  would  be  regarded  as 
having  acted  in  her  representative  capacity 
md  was  properly  charged  with  the  proceeds 
thereof,  which  she  collected  with  the  mort- 
3-agee's  consent,  less  the  premium.  Linzy  v. 
Whitney,  110  App.  Div.  462,  96  N.  Y.  S.  1075. 
Where  will  gave  executrix  authority  to  cut 
and  sell  timber  only  if  necessary  to  pay 
expenses  and  debts,  held  that  she  was  char- 
geable, on  settlement  of  her  -accounts,  with 
.sum  received  for  timber  cut  and  sold  above 
what  was  necessary  for  the  purposes  speci- 
fied. Id.  Administratrix  charged  with  value 
of  furniture,  etc.,  evidence  being  insufflcient 
to  show  that  deceased  had  given  it  to  her 
before  his  death.  In  re  Schroeder,  99  N.  Y. 
.S.  176.  In  action  by  trustee  of  minor  bene- 
ficiaries against  executor  and  another  to  re- 
cover share  due  them  under  the  will  where 
the  only  issue  was  as  to  whether  testator 
had  given  certain  notes  to  administrator's 
codefendant,  held  that  the  question  of  value 
was  immaterial  so  that  it  was  not  error  to 
assume  In  Instruction  that  they  were  worth 
their  face  value.  Crawford  v.  ftord  [Tex. 
Civ,  App.]   14  Tex.  Ct.  Rep.  71,  89  S.  W.  1097. 
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pacity,'^^  and  is  entitled  to  credit  for  all  sums  actually  expended  by  him  in  paying 
valid  claims  against  the  estate/-  and  the  expenses  of  administration.^^  On  his  removal 
he  must  account  to  his  successor  for  all  such  property.^*  The  representative  of  a 
representative  can  only  be  charged  with  so  much  of  the  property  of  the  estate  as 
actually  comes  into  his  hands.^^  An  heir  paying  off  incumbrances  on  realty  for 
the  purpose  of  dispensing  with  administration  is  not  entitled  to  credit  in  liis  ac- 
counts for  the  amount  so  paid  on  his  subsequent  appointment  as  administrator.*''' 
The  burden  of  imp-eaching  payments^^  and  of  showing  that  the  representative  has 
received  assets  not  accounted  for  is  on  the  contestant.^^  As  in  the  case  of  other 
trustees,  an  accounting  must  be  rendered  in  every  case  before  any  inferences  can 
be  indulged  in  favor  of  a  representative,  and  hence,  in  the  absence  of  an  account- 
ing, there  is  no  presumption  that  a  representative  shown  to  have  converted  a  certain 
part  of  the  assets  of  the  estate  has  not  converted  more.-'^ 


51.  The  administrator  is  not  ordinarily 
authorized  to  manage  the  realty  or  to  col- 
lect the  rents  and  profits  thereof,  and  hence 
is  not  officially  accountable  in  the  settlement 
of  his  probate  account  for  rents  received  by 
him,  his  act  in  collecting  them  being  deem- 
ed merely  that  of  an  individual  for  which  he 
might  be  held  personally  accountable  to  the 
heirs  in  a  proper  proceeding.  Ayers  v. 
Laighton,  73  N.  H.  487,  63  A.  43. 

52.  Evidence  held  to  support  finding  that 
payments  for  which  executor  claimed  credit 
were  made  by  decedent  during  her  lifetime, 
so  that  items  therefor  in  his  account  were 
properly  disallowed.  In  re  Pease's  Estate 
[Cal.]  85  P.  149.  Executor  held  not  entitled 
to  credit  for  balance  due  on  mortgage  given 
by  testator  until  he  furnished  evidence  that 
he  had  paid  same  as  an  obligation  of  the 
estate.  In  re  Tisdale,  110  App.  Div.  857,  97 
N.  Y.  S.  494.  Administratrix,  who  was  also 
widow,  held  entitled  to  allowance  for  gro- 
ceries and  flowers  ordered  before  decedent's 
death  (In  re  Schroeder,  99  N.  T.  S.  176),  and 
for  amount  of  bill  for  clothing,  a  part  of  which 
was  ordered  by  her  during  her  husband's 
lifetime,  and  balance  of  which  was  for 
mourning  garments  (Id.),  but  not  for  amount 
paid  for  jewelry  ordered  by  her  before  her 
marriage,  it  not  appearing  that  decedent 
ever  knew  of  or  intended  to  pay  for  it  (Id.). 
Husband  held  alone  liable  for  physician's 
services  to  wife  while  she  was  living  with 
him,  so  that  his  estate  "Was  not  entitled  to 
reimbursement  out  of  her  separate  estati 
for  money  so  expended  in  absence  of  agree- 
ment between  wife  and  physician  that  credit 
should  be  extended  to  her.  In  re  Stadt- 
muller,    110    App.    Div.    76,    96   N.    T.    S.    1101. 

53.  See    §    9    D,    post. 

54.  Rev.  St.  1899,  §§  47,  48,  refers  only 
to  property  coming  into  his  hands  by  virtue 
of  his  office,  it  not  being  his  appointment 
and  qualification  which  renders  him  liable 
to  account,  but  the  receipt  of  property  of  the 
estate"  in  his  official  capacity.  Hanley  v. 
Holton  [Mo.  App.]  96  S.  W.  691.  Hence 
where  letters  of  executrix  were  recalled  on 
the  same  day  on  which  they  were  issued, 
and  she  made  no  inventory  and  in  no  man- 
ner took  possession  of  or  charged  herself 
with  any  of  the  property  of  the  estate  in 
her  ofllcify  capacity,  held  that  administrator 
pendente  lite  could  not  compel  her  to  make 
a  settlement  under  such  statute,   though   she 


iiad  wrongfully  obtained  possession  of  and 
held  property  of  the  estate  in  her  individual 
capacity,  the  remedy  for  obtaining  posses- 
sion of  such  property  being  a  proceeding  for 
the  discovery  of  assets  under  §§  74-78.  Id. 
Intestate  deposited  funds  in  a  i)ank  to  his 
credit  as  trustee  for  S.,  but  retained  bank 
book  in  his  possession  and  drew  out  interest 
as  it  accrued.  S.  died  before  the  intestate. 
Accountant  was  appointed  administrator  of 
the  estate  of  S.  and  thereafter  of  Intestate's 
.estate,  and  took  possession  of  the  deposit 
as  intestate's  administrator.  Held  that  he 
was  bound  to  account  for  deposit  to  his  suc- 
cessor in  latter  capacity,  leaving  ownership 
thereof  to  be  determined  on  final  accounting 
as  provided  by  Code  Civ.  Proc.  §  2731.  In  re 
Dwyer,    98    N.    Y.    S.    329. 

55.  Where  administrator  was  awarded  a 
part  of  the  funds  in  his  hands  as  one  of  the 
next  of  kin  of  his  decedent,  and  it  appeared 
that  such  aw'ard  included  sums  which  he 
had  already  distributed  to  himself  and  dis- 
posed of  in  his  lifetime,  held  that  an  admia- 
istrator  of  the  administrator  would  not  be 
<harged  with  the  whole  amount  of  the  award 
but  only  with  so  much  of  it  as  actually  came 
into  his  hands.  Nolde's  Estate,  27  Pa.  Super 
Ct.    413. 

56.  In  re  Heeney's  Estate  [Cal.  App.l  86 
P.   84  2. 

57.  In  re  Milligan's  Estate,  98  N.  Y.  S. 
180.  Objection  to  payment  of  physician's  bill 
for  services  to  decedent's  son  held  not  sus- 
tained where  it  appeared  that  son  was  mem- 
ber of  decedent's  household  and  it  was  n«t 
shown   that  he  was  not  a  minor.     Id. 

58.  In  re  Tisdale,  110  App.  Div.  857,  97  N. 
Y.    S.    494. 

.no.  In  re  McCauley's  Estate,  49  Misc.  209. 
r>9  N.  Y.  S.  238.  Nonresident  appointed  ad- 
ministrator in  New  York  died  testate  in 
a  foreign  state  where  his  will  was  afterwards 
probated.  His  executor  refused  to  apply  for 
ancillary  letters  in  New  York  or  consent  to 
ancillary  administration  in  that  state.  Ad- 
ministrator de  bonis  non  was  appointed  who 
collected  from  sureties  of  deceased  admin- 
istrator the  amount  which  latter  was  shown 
to  have  received  and  converted  to  his  own 
use.  Held  that  upon  an  accounting  by  the 
administrator  de  bonis  non  there  was  no 
presumption  that  administrator  had  not  re- 
ceived and  converted  a  larger  sum  than  that 
recovered     from     Ijis     sureties.      Id.      One     te 
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In  the  management  of  the  estate  the  representative  is  bound  to  act  with  that 
degree  of  care  and  skill  which  a  prudent  man  would  exercise  in  the  direction  and 
management  of  his  own  affairs/"  and  where  he  does  so  is  not  ordinarily  responsible 
for  losses.*^^  He  is,  however,  responsible  for  losses  due  to  negligence,®-  or  to  his 
unauthorized  acts  or  omissions.""  The  burden  is  ordinarily  on  him  to  show  an  ex- 
cuse for  failure  to  collect  claims  due  the  estate.*'*     Mere  failure  to  sue  on  such  a 


whom  foreign  executor  had  assigned  deceas- 
ed administrator's  interest  in  the  estate  held 
to  have  the  burden  of  proving  that  no  prop- 
erly in  excess  of  the  sum  recovered  from  the 
sureties  was  received  by  the  administrator, 
and  not  entitled  to  share  of  such  sum  in  ab- 
sence of  such  proof.  Id.  Judgment  in  ac- 
tion by  administrator  de  bonis  non  against 
sureties  of  deceased  administrator  who  was 
also  a  distributee  held  binding  on  administra- 
tor's foreign  executor,  who  had  notice  there- 
of and  selected  sureties'  counsel,  and  con- 
clusive against  him  and  his  assignee  that 
amount  recovered  was  not  greater  than 
surrogate  would  require  estate  of  deceased 
administrator  to  pay  to  persons  other  than 
himself  after  due  accounting.     Id. 

60.  The  measure  of  his  duty  is  to  act 
with  fidelity  and  with  that  degree  of  dili- 
gence and  prudence  which  a  man  of  ordi- 
nary judgment  would  be  expected  to  bestow 
upon  his  own  affairs  of  a  like  nature.  Eliz- 
alde  V.  Murphy  [Cal.  App.]  87  P.  245.  Is 
only  bound  to  exercise  reasonable  business 
prudence.  In  re  Fisher's  Estate.  128  Iowa, 
626,  104  N.  W.  1023.  Stands  in  the  position 
of  a  trustee  to  those  interested  in  the  estate, 
and  is  liable  only  for  the  want  of  due  care 
and  skill,  the  measure  of  due  care  and  skill 
being  that  which  prudent  men  exercise  in 
tlie  direction  and  management  of  their  ^wn 
affairs.  Hill  v.  Evans,  114  Mo.  App.  715,  91 
S.   W.    1022. 

Gl.  Administrator  held  not  negligent  in 
failing  to  collect  note  where  maker  was  at 
all  times  insolvent  and  he  made  an  unsuc- 
cessful effort  to  collect  it  through  a  collec- 
tion agency.  Elizalde  v.  Murphy  [Cal.  App.] 
87  P.  245.  Not  for  losses  due  to  fluctuations 
in  market  value  of  property  of  the  estate. 
In  re  Fisher's  Estate,  128  Iowa,  626,  104  N. 
W.  1023.  Code  §  3322,  requiring  representa- 
tive to  apply  to  court  for  leave  to  sell 
perishable  property  or  property  "likely  to 
■depreciate  in  value,"  does  not  require,  under 
penalty  of  personal  liability,  an  immediate 
sale  of  all  property  subject  to  fluctuation  in 
market  value,  and  solely  because  thereof.  Id. 
Administratrix  held  to  have  acted  with  due 
care  and  for  the  benefit  of  the  estate  In  the 
employment  ot  an  agent  so  that  she  was  not 
liable  for  loss  resulting  from  his  unauthoriz- 
ed and  wrongful  acts.  Hill  v.  Evans,  114 
Mo.  App.  715,  91  S.  W.  1022.  Administrator 
held  not  liable  for  amount  of  uncollected 
note  which  he  received  as  assets,  though  he 
permitted  it  to  run  until  after  maturity, 
where  he  thereafter  transferred  Jt  with 
other  assets  to  guardian  of  residuary  lega- 
tees, who,  on  settlement,  turned  it  over  to 
wards,  who  permitted  it  to  become  outlawed 
in  their  hands  without  offering  to  return 
it  to  the  administrator,  and  maker  was  sup- 
posed to  be  responsible  down  to  time  of  his 
failure.  In  re  Krisfeldt's  Estate,  49  Misc. 
26.   97  N.  Y.  S.   877. 


fi2.  Parks  V.  McDaniel  [S.  C]  54  S.  E. 
801.  Executor  held  liable  for  value  of  prop- 
erty In  hands  of  third  person  where  he  aban- 
doned suit  for  its  recovery,  though  he 
thought  it  belonged  to  estate,  no  rea- 
son for  such  abandonment  being  shown. 
In  re  Pease's  Estate  fCal.]  85  P.  149.  Ex- 
ecutors not  allowed  for  repayment  of  sums 
expended  by  a  certain  corporation  in  paying 
certain  of  testator's  debts  where  such  corpo- 
ration was  heavily  indebted  to  the  estate, 
and  amount  so  paid  was  ultimately  lost. 
Woolsey  v.  Woolsey,  68  N.  J.  Eq.  763,  62  A. 
686.  One  of  two  executors  held  guilty  of 
negligence  and  nonfeasance  In  failing  to 
give  proper  attention  to  the  management  of 
the  estate,  and  to  call  the  estate  of  his  co- 
executor  to  account  promptly  after  latter's 
decease.  Hill  v.  Hill  [N.  J.  Eq.]  62  A.  385. 
Where  note  was  put  in  custody  and  control  of 
one  of  two  coexecutors,  held  that  she  became 
obligated  to  the  parties  having  interests  in 
it  to  be  diligent  in  its  collection  and  was 
liable  for  amount  thereof  where  it  was  lost 
through  her  negligence.  In  re  Kemp's  Es- 
tate, 49  Misc.  396,  100  N.  T.  S.  221.  Admin- 
istrator de  bonis  non  Is  liable  for  losses  due 
to  his  failure  to  investigate  and  collect  all 
sums  due  the  estate,  whether  by  the  former 
administrator  or  by  other  debtors.  Mann  v. 
Baker  [N.  C]  55  S.  E.  102.  Trust  company 
held  guilty  of  gross  negligence  in  failing  to 
collect  judgment  which  was  a  lien  on  realty 
and  collectible  for  more  than  a  year  after 
its  appointment  as  executor.  Kauffeld's  Es- 
tate,  28   Pa.   Super.   Ct.   162. 

63.  Even  If  executors-  were  justified  in 
continuing  business  of  testator  without  an 
order  of  court,  held  that  they  acted  without 
authority  in  selling  goods  on  time  without 
taking  security,  and  were  responsible  for 
any  loss  to  the  estate  by  reason  of  their 
delinquency  in  so  doing.  Peterman  v.  U.  S. 
Rubber  Co.  [111.]  77  N.  E.  1108,  afg.  119  111. 
App.  610.  The  fact  that  the  total  profits  on 
all  sales  exceeded  the  losses,  and  that  con- 
sequently the  general  net  result  was  advan- 
tageous to  the  creditors,  held  not  to  relieve 
them  from  liability  for  such  losses.  Id.  Is 
personally  responsible  for  any  loss  resulting 
from  Investing  funds  in  unsecured  promis- 
sory notes.  In  re  Krisfeldt's  Estate,  49  Misc. 
26,   97  N.  Y.   S.   877. 

64.  To  show  that  uncollected  assets  were 
worthless.  In  re  Joost's  Estate,  50  Misc.  78, 
100  N.  Y.  S.  378.  Executrix  seeking  to  es- 
cape liability  for  amount  of  note  which  she 
failed  to  collect  has  burden  of  showing  that 
maker  was  insolvent.  In  re  Kemp's  Estate, 
49  Misc.  396,  100  N.  Y.  S.  221.  Evidence  held 
insufficient  to  show"  insolvency.  Id.  In  an 
action  by  the  heirs  and  distributees  against 
the  administrator  d.  b.  n.  for  a  settlement,  it 
is  competent  for  them  to  show  any  indebt- 
edness due  the  estate.  Mann  v.  Baker  [N. 
C]   55  S.  E.  102.     Held  error  to  refuse  to  al- 
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claim  is  not  negligence  miless  there  is  a  reasonable  prospect  of  collection. '^^ 
Where  a  payment  by  the  representative  of  a  judgment  against  him  is  assailed,  the 
question  is  not  merely  whether  he  was  negligent  in  the  conduct  of  the  suit  leading 
to  the  judgment,  but  whether  he  acted  in  such  bad  faith  toAvard  his  trust  or  in  such 
utter  disregard  of  his  duty  as  would  warrant  a  court  in  setting  aside  the  judgment 
or  in  depriving  him  of  any  equitable  right  to  be  subrogated  to  the  position  of  the- 
judgment  creditor,  or  in  treating  the  judgment  as  of  no  avail  as  a  protection  for 
its  payment.^®  In  such  case  the  burden  of  proof  is  upon  the  party  assailing  the 
payment,  at  least  to  show  the  invalidity  of  the  claim  and  that  the  judgment  was  the 
result  of  the  representative's  breach  of  duty.°^ 

The  representative  is  only  bound  to  bring  to  the  discharge  of  his  duties  the 
intelligence  which  an  ordinarily  good  business  man  would  use  in  like  matters,*'^  and 
where  he  in  good  faith  acts  upon  the  advice  of  counsel  in  matters  involving  intricate 
questions  of  law,  he  is  not  responsible  for  the  consequences."^ 

As  in  the  case  of  other  trustees,  the  representative  may  not  use  or  deal  ^vith 
the  property  of  the  estate  to  his  own  personal  advantage,^°  and  any  contract  he, may 


low  plaintiffs  to  show  that  former  admin- 
istrator had  received  certain  sums  as  pro- 
ceeds of  sale  of  realty  under  order  of  court. 
Id.  Upon  their  doing  so  the  burden  is  then 
upon  the  administrator  to  show  that  he  used 
due  diligence  in  collecting  the  same,  and 
that  he  was  unable  to  collect,  or,  having  col- 
lected, has  accounted  for  the  same.  Is  not 
sufficient  simply  to  show  that  he  has  ac- 
counted  for   sums   he   actually   collected.     Id. 

65.  Failure  to  sue  on  note  included  in 
inventory  held  not  negligence  where  maker 
was  at  all  times  insolvent,  and  attempt  was 
made  to  collect  it  through  collection  agency 
which  was  unsuccessful.  Elizalde  v.  Mur- 
phy  [Cal.  App.]    87  P.   245. 

66.  In  suit  for  accounting.  Parks  v.  Mc- 
Daniel  [S.  C]  54  S.  E.  801.  Civ.  Code  1902. 
§  1113,  providing  that  physicians  who  have 
failed  to  qualify  to  practice  in  the  state  in 
the  manner  prescribed  sliall  not  recover  for 
services  rendered,  held  not  to  prevent  an  al- 
lowance to  an  executor  for  amount  of  judg- 
ment recovered  against  him  by  a  physician 
who  had  failed  to  comply  with  the  statute, 
particularly  where  complaint  in  suit  for  ac- 
counting did  not  allege  that  he  had  not  so 
complied  and  that  executor  was  negligent 
in  failing  to  resist  claim  on  that  ground, 
but  only  objection  was  that  such  claim  was 
excessive.  Id.  Physician's  charges  for  ex- 
tra attention  held  not  so  excessive  that  it 
could  be  affirmed  with  certainty  that  if  ex- 
ecutor had  contested  his  claim  they  would 
have  been  disallowed,  and  hence  that  judg- 
mient  rendered  thereon  by  default  was  due 
to  his  negligence.  Id.  Executor  held  en- 
titled to  credit  for  amount  of  judgment 
against  him  which  he  had  paid,  though  it 
was  recovered  by  default  and  though  his 
motions  for  leave  to  answer  after  time  and 
to  open  the  judgment  on  the  ground  that  his 
neglect  was   excusable   were   denied.     Id. 

07.     Parks  V.  McDaniel  [S.  C]   54  S.  B.  801. 

68.  In  re  Joost's  Estate,  50  Misc.  78,  100 
N.  Y.  S    378. 

60.  Vixecutor  held  not  chargeable  with 
ne,^liKence  In  acting  on  advice  of  counsel 
that  no  proceedings  could  be  taken  to  collect 
a  no*e  or  enforce  collateral  until  six  months' 


notice  provided  for  in  indorsement  thereon 
I'.ad  been  given.  In  re  Joost's  Estate,  50 
Misc.  78,  100  N.  T.  S.  378.  Fact  that  execu- 
tor's attorney  told  that  there  was  nothing 
due  on  a  judgment  in  favor  of  the  estate 
when  there  was,  held  not  to  relieve  it  from 
liability  for  failure  to  collect  it,  such  state- 
ment being  one  of  fact  and  not  legal  ad- 
vice. Kauffeld's  Estate,  28  Pa.  Super.  Ct. 
162. 

70.  State  V.  Culhane,  78  Conn.  622,  63  A. 
636.  An  administrator  who  purchases  a 
mortgage  given  by  himself  and  his  decedent 
jointly  on  land  owned  by  them  jointly,  and 
purchases  all  the  property  at  the  foreclosure 
sale, •will  not  be  allowed  to  hold  the  same 
adversely  to  the  estate,  but  will  be  charged 
in  respect  to  the  title  as  trustee  of  the  es- 
tate, and  will  be  compelled  to  reconvey  it  to 
the  estate  upon  payment  to 'him  of  the 
amount  equitably  due  him  from  the  estate 
on  account  of  the  joint  debt  which  the  mort- 
gage was  given  to  secure.  Smith  v.  Goethe, 
147  Cal.  725,  82  P.  384.  Where  administrator 
negotiated  a  loan  on  same  property  and 
other  property  belonging  to  him  for  pur- 
pose of  paying  his  own  indebtedness  and 
that  of  the  estate,  money  in  equity  became 
tliat  of  the  borrower  and  its  subsequent  use 
by  lender  to  purchase  the  joint  mortgage 
was  in  legal  effect  a  purchase  for  the  ad- 
ministrator. Id.  Lender  in  such  case  is  to 
be  regarded  as  agent  of  administrator  in  his 
individual  capacity  in  making  purchase  and 
could  acquire  no  rights  superior  to  those 
which  would  have  accrued  to  'administrator 
had  lie  himself  made  tlie  purchas'e.  Id. 
One  purchasing  from  lender  before  foreclos- 
ure with  notice,  held  in  same  position  after 
foreclosure  as  the  lender,  and  hence  is  char- 
geable as  trustee  and  bound  to  reconvey  on 
payment  of  amount  justly  due  upon  the 
portion  of  the  debt  owing  by  the  estate  to 
the  administrator.  Id.  Neither  the  right  to 
redeem  from  the  foreclosure  sale  nor  the  ef- 
fect of  the  judgment  of  foreclosure  as  an  es- 
toppel could  operate  to  take  away  or  dimin- 
ish the  right  of  the  estate  to  charge  pur- 
chaser as  trustee.  Id.  Held  that  transac- 
tion, whereby  administrator  permitted  judg- 
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make  to  that  end  is  invalid,  although  no  fraud  may  be  perpetrated  or  duress 
practicedJ^  A  purchase  by  him  of  the  property  of  the  estate  at  his  own  sale,  either 
directly  or  through  a  third  person,  is  generally  held  to  be  voidable  at  the  option  of 
the  heirs  or  other  interested  parties,^-  though  in  some  states  it  is  valid  if  made  with 
the  permission  of  the  courtJ^  So  too,  transfers  by  heirs  and  legatees  to  the  repre- 
sentative of  their  interests  in  the  estate  are  generally  held  to  be  voidable  at  their 
election.'^     A  sale  of  realty  by  an  executor  to  his  bondsman  will  be  set  aside  if  made 


ment  against  his  intestate  to  be  assigned 
to  one  for  whom  he  was  also  acting  as  agent 
and  with  whom  he  had  a  contract  by  which 
he  had  an  interest  in  the  money  that  might 
be  collected  on  the  judgment,  was  not  a 
breach  of  his  official  duty,  and  even  if  there 
was  a  constructive  fraud  against  the  estate, 
it  could  not  be  taken  advantage  of  by  the 
executor  of  the  purchaser  of  the  judgment 
in  an  action  against  him  for  breach  of  the 
contract  between  his  testator  and  such  ad- 
ministrator. Mills  V.  Smith  [Mass.]  78  N.  B. 
765.  Executor  having  contract  to  sell  cer- 
tain stock  procured  coexecutors  to  turn  over 
to  him  stock  belonging  to  the  estate,  paying 
therefor  the  same  price  at  which  he  had  pur- 
chased stock  from  others,  but  $100  less  than 
he  had  contracted  to  sell  it  for.  He  then 
consummated  his  contract  of  sale,  which  al- 
so contained  personal  covenants  on  his  part, 
such  as  that  he  would  not  engage  in  a  cer- 
tain business  for  a  specified  time.  He  also 
procured  consent  of  other  executors  to  in- 
vest purchase  price  of  estate's  stock  in  cer- 
tain bonds,  and  turned  over  to  estate  a  suffi- 
cient number  of  these  bonds  already  owned 
by  him  to  pay  for  such  stock.  Held  that 
he  was  chargeable  with  full  amount  receiv- 
ed by  him  for  stock  purchased  from  the  es- 
tate. In  re  Sandrock's  Estate,  49  Misc.  371,  99 
N.  T.  S.  497.  Administratrix  held  accountable 
to  estate  for  money  paid  her  by  a  stockhold- 
er of  a  corporation,  in  v%'hich  decedent  owned 
a  majority  of  the  stock,  to  induce  her  to  re- 
frain from  exercising  her  right  to  demand 
a  dissolution  of  the  corporation,  under  an 
agreement  between  decedent  and  the  person 
making  the  payments,  and  a  payment  of  the 
corporation's  indebtedness  to  the  estate, 
though  her  action  in  refraining  from  press- 
ing those  matters  was  of  benefit  to  the  es- 
tate.    In  re  Schroeder,  99  N.  Y.  S.  176. 

71.  Contract  whereby  widow  turned  over 
to  executor  and  his  sister  a  certain  part  of 
the  income  to  which  she  was  absolutely  en- 
titled under  the  will  held  voidable  where 
executor  refused  to  consent  to  formation  of 
corporation  to  carry  on  business  in  which 
testator  was  interested  until  she  signed  it. 
Slater  v.  Slater,  99  N.  Y.  S.  564. 

72.  Administrator  held  guilty  of  actual 
fraud  as  to  minor  heir  in  making  sale  of 
realty  belonging  to  estate,  for  much  less  than 
its  actual  value,  to  a  third  person,  who  later 
reconveyed  it  to  the  administrator  personal- 
ly, no  money  being  in  fact  paid  as  a  consid- 
eration for  either  conveyance.  Manning  v. 
Mulrey  [Mass.]  78  N.  E.  551.  The  evidence 
warranting  a  finding  of  actual  fraud,  neither 
the  administrator,  nor  his  estate,  nor  those 
claiming  under  him,  was  entitled  to  an  allow- 
ance for  the  sum  with  which  he  charged 
himself  in  his  account  as  the  proceeds  of  the 
sale,  nor  for  sums  expended  by  him  for  taxes 


and  otherwise  in  the  preservation  of  the  es- 
tate, such  expenditures  having  been  made  in 
furtherance  of  his  fraud.  Id.  Evidence  held 
to  support  finding  that  complainant  was  not 
guilty  of  laches.  Id.  Executor  cannot  pur- 
chase at  his  own  sale  under  a  testamentary 
power,  unless  by  consent  of  the  interested 
parties  or  the  court  or  unless  the  power  au- 
thorizes him  to  do  so.  Brittain's  Estate,  28 
Pa.  Super.  Ct.  144.  Where  vendor  conveyed 
land  before  his  death  and  hence  his  estate 
had  no  interest  in  it,  held  that  vendor's  ad- 
ministrator could  purchase  it  from  the  ven- 
dee. Davis  v.  Ragland  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  615,  93  S.  W.  1099.  Where  an 
executrix  purchased  by  a  circuitous  method 
at  her  own  sale,  although  the  sale  was  con- 
structively fraudulent,  no  relief  will  be 
awarded  where  such  sale  was,  with  full 
knowledge,  ratified  by  the  only  person  hav- 
ing a  right  to  object,  and  the  heirs  of  such 
ratifying  person  have  no  greater  rights  than 
she  ■would  have  had  if  living.  Mayer  v. 
Sclineider,  122  111.  App.  4.  A  beneficiary  who 
consents,  or  with  knowledge  of  the  trans- 
action, subsequently  acquiesces  in  the  pur- 
chase of  a  portion  of  the  estate  or  of  prop- 
erty in  which  the  estate  is  interested,  by  tlie 
attorney  for  the  administrator,  for  tlie  pur- 
pose of  aiding  the  administrator  in  settling 
the  estate,  will  not  be  heard  to  question  the 
propriety  of  the  transaction.  In  re  Robbins' 
Estate   [Minn.]    109  N.  W.  229. 

73.  The  matter  of  allowing  an  admin- 
istrator to  purchase  at  liis  own  sale  remits 
in  the  sound  discretion  of  tlie  orphans'  court, 
and  its  action  will  not  be  disturbed  when  no 
abuse  is  shown.  In  re  McPherran's  Estate, 
212  Pa.  425,  61  A.  954.  When  an  administra- 
tor purchases  by  permission  of  court,  and 
tlie  sale  to  him  is  confirmed  by  the  court, 
he  acquires  title  in  fee  simple,  and  is  not 
responsible  to  the  estate  for  any  profits  re- 
alized  by   him    on    the    transaction.     Id. 

74.  Transfer  of  stock  by  heir  to  admin- 
istratrix w^itliout  consideration  and  under 
belief  by  heir,  wlio  was  below  the  average 
intelligence,  that  he  would  thereby  prevent 
the  appointment  of  a  conservator  over  him, 
and  without  any  appreciation  of  its  effect, 
held  voidable  at  liis  election.  State  v.  Cul- 
hane,  78  Conn.  622,  63  A.  636.  Administra- 
trix held  properly  charged  with  dividends  re- 
ceived on  stocks  from  time  when  she  appro- 
priated tliem  as  her  own,  and  with  interest 
on  avails  of  sale  of  stock  from  time  when 
she  sold  it.  Id.  Legatee  sold  her  interest 
in  the  estate  to  a  third  persron,  who  18  years 
later  transferred  it  to  the  executor  on  a 
settlement  of  some  matters  between  them. 
At  time  of  sale  the  legatee  ■was  urging  ex- 
ecutor to  buy  and  expressed  herself  as  satis- 
fied with  the  sale  to  the  third  person.  Held 
not    to    show    that    executor    was    real    pur- 
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by  virtue  of  an  order  procured  through  the  fraudulent  conduct  of  the  executor, 
even  though  the  surety  is  ignorant  of  tlie  dishonest  character  of  the  proceeding.'"^ 
The  widow  as  representative  is  not  personally  chargeable  with  the  rent  of  a  house 
leased  by  the  decedent,  which  she  continues  to  occupy  after  his  death,  where  tlie 
lease  has  not  expired  and  she  makes  a  reasonable  eifort  to  sublet  it.'*' 

Subrogation  of  representative  to  rights  of  estate  or  third  jjersonsJ'^ — A  repre- 
sentative purchasing  a  mortgage  given  jointly  by  himself  and  his  decedent  to  se- 
cure a  joint  debt  is  entitled  to  subrogation,  as  against  the  estate,  to  the  rights  of  the 
mortgagee.^s  A  representative  accounting  for  money  converted  by  his  attorney  is 
subrogated  as  an  individual  to  all  the  rights  of  the  estate.'^'*  So  too,  a  representa- 
tive who  is  held  personally  liable  to  creditors  by  reason  of  the  fact  that  he  makes  a 
voluntary  distribution  before  paying  their  claims  may,  when  he  has  not  been  guiltv 
of  negligence,  be  substituted  to  their  rights  and  compel  the  distributees  to  reimburso 
liim.^o  ^  A  representative  who  pays  claims  against  the  estate  out  of  his  own  funds 
stands  in  the  position  of  an  equitable  assignee  of  the  creditors,  and  must  enforce 
his  claim  against  the  estate  within  the  time  limited  for  them  to  do  so."  So  too,  a 
roiirosonfative  w]jo  pays  th?  funeral  expenses  of  the  wife  and  recovers  a  judgment 
therefor  against  the  husband  obtains  no  gi-eater  rights  against  him  than  the  original 
ereditors.^^ 

Executors  de  son  tort.^^'—An  executor  de  son  tort  is  liable  for  any  loss  to  tlip 
estate  due  to  his  failure  to  exercise  such  diligence  in  the  management  of  the  estate 
as  prudent  men  ordinarily  bestow  upon  their  affairs.^*  A  jud'gment  in  an  action 
against  him  by  one  subsequently  appointed  representative  to  recover  property  lost 
through  his  negligence  renders  the  question  of  such  negligence  res  judicata  in  a 
subsequent  suit  by  him  to  prevent  its  enforcement. «^  The  representative  may  bo 
estopped  to  enforce  such  judgment  to  his  own  individual  advantage  where  he  was 
equally  responsible  for  the  loss.««  In  states  where  personalty  as  well  as  realty  de- 
scends to  the  heir  immediately  on  the  death  of  the  ancestor,  subject  only  to  the  pav- 
ment  of  debts,  an  heir  who  takes  possession  of  and  distributes  it  in  the  absence  of 


chaser.  In  re  Cunningham's  Estate,  212  Pa. 
451,  61  A.  993.  Purchase  of  property  of  es- 
tate by  administrator  from  heirs  held  invalid 
where  he  procured  it  through  misrepesenta- 
tion  and  for  an  inadequate  price.  Reeder  v. 
Meredith    [Ark.]    93    S.    W.    558. 

75.  Fincke  v.  Bundrick,  72  Kan.  182,  83  P. 
403.  Evidence  held  to  sustain  finding  of 
fraud.     Id. 

76.  Widow  as  administratrix  held  not 
chargeable  with  rent  of  leased  house,  which 
she  continued  to  occupy  after  husband's 
death,  where  lease  had  not  expired  and  she 
made  all  reasonable  and  profitable  efforts 
to  sublet  It.  In  re  Schroeder,  99  N.  Y.  S. 
176. 

77.  See  5  C.  L.  1241,  n.  41. 
Smith    V.    Goethe,    147    Cal.    725,    82    P. 


Lupton  V.  Taylor   [Ind.  App.]    78  N.  E. 


7S. 
384. 

70. 
689. 

SO.  Where  administrator  acts  in  good 
faith  in  turning  over  land  to  heirs  after  final 
settlement  and  thereafter  is  compelled  to  pay 
a  debt  of  which  he  had  no  previous  knowl- 
edge, and  there  is  no  personalty  available. 
Baldwin  v,  Alexander  [Ala.]  40  So.  391.  Con- 
veyances by  heirs  with  intent  to  defraud 
creditors  of  the  estate  to  persons  taking 
with  notice  of  the  fraud  held  not  to  stand  in 


the  way  of  subjecting  the  land  to  the  pay- 
ment of  decedent's  debts.  Id. 
•  f*V  .^u^"^®  account  showing  that  admin- 
istratr  X  had  paid  debts  out  of  her  own  funds 
was  allowed  by  judgment  which  was  not  ap'- 
pealed  from  and  she  did  nothing  to  enforce 
her  claim  until  five  years  later,  when  she 
filed  a  petition  to  sell  realty,  and  then  took 
no  further  steps  until  ten  years  thereafter 
and  failed  to  close  up  the  estate,  held  that 
her  claim  was  barred  by  limitations.  In  re 
Young  [Mich.]  108  N.  W.  88.  Negotiations 
between  herself  and  heirs  looking  toward 
her  reimbursement  held  not  to  have  prevent- 
ed  the   running   of   limitations.     Id. 

82.  Husband  may  set  up  any  exemption 
against  him  that  he  could  have  against  them 
Weaver  v.  Gray  [Ind.  App.]   76  N    E    795 

83.  See   5  C.  L.    1242.  ' 

84.  Rohn  V.  Rohn,  117  111.  App.  512  The 
basis  of  such  liability  is  not  the  Intermed- 
dling but  negligence,  and  another  executor 
de  son  tort  cannot  be  held  to  have  partici- 
pated in  such  loss  unless  such  other  execu- 
tor de  son  tort  has  likewise  participated  in 
the    negligence    which    caused    the    loss      Id 

85.  Though  plaintiff  recovered  the  judg- 
ment in  her  oflicial  capacity,  and  chancerv 
suit  to  prevent  Us  enforcement  is  brought 
against  her   both    in   her   individual   and   oVi- 
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any  administration  or  any  knov/n  necessity  tlierefor  is  not  liable  as  an  executor  de 
son  tort,  but  an  administrator  subsequently  appointed  must  look  to  each  of  the 
lieirs  for  the  portion  received  by  him.®^  In  such  case  the  heir  may  show  in  defense 
of  the  action  that  money  coming  into  his  hands  as  heir  has  been  properly  applied- 
to  the  payment  of  just  debts  of  the  estate  prior  to  the  appointment  of  the  adminis- 
trator.^^ 

By  statute  in  some  states,  anyone  convertings^  or  alienating  any  of  the  prop- 
erty of  the  estate  is  liable  in  an  action  by  the  representative  for  double  its  value.^" 

(§  9)  B.  Bepresentative  as  debtor  or  credifor.^^ — As  a  general  rule  debts 
owed  by  the  representative  to  the  estate  are  regarded  as  assets  and  he  is  chargeable 
tiierewith  as  so  much  money  in  his  hands^^  unless  he  is  insolvent  at  the  time  of  his 
appointment  and  remains  so  during  the  course  of  his  administration,"^  but  insolvency 
is  no  defense  where  the  representative  is  also  a  distributee.®* 

Claims  held  by  the  representative  against  the  estate  must  ordinarily  be  pre- 
sented, proved,  and  allowed  in  the  same  manner  as  those  of  other  creditors.'^'     The 


cial  capacities.     Rolin  v.   Rohn,    117  111.  App. 
512. 

se.     Rohn   V.   Rohn,    117   111.   App.    512. 

87.  Manchester  v.  Bursey  [Tex.  Civ.  App.] 
14    Tex.   Ct.   Rep.   657,   91   S.   W.   817. 

88.  Rule  applies  in  case  of  executor  do 
son  tort  also.  Manchester  v.  Bursey  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  657,  91  S.  W.   817. 

89.  An  administrator  suing  under  B.  &  C. 
Comp.  §  1152,  for  double  damages  for  con- 
version of  property  belonging  to  the  estate 
before  the  granting  of  administration,  must 
so  state  in  his  complaint  or  tlie  action  will 
be  treated  as  one  under  Id.  §  385,  for  the 
value  of  the  property  taken  and  the  actual 
damages  sustained.  Springer  v.  Jenkin.« 
[Or.]  84  P.  479.  The  statute  does  not  .apply 
where  defendant  acted  in  good  faith  under 
color  of  legal  right,  supposing  he  had  title 
to  the  property  or  a  right  to  enforce  a  lien 
tliereon,  even  though  he  should  subsequent- 
ly be  unable  to  establish  such  title  or  right, 
and  hence  administrator  cannot  recover  dou- 
ble damages  until  it  is  made  to  appear  that 
defendant  acted  from  wrongful  motives  or 
in    bad   faith.     Id. 

90.  Wilson's  Rev.  &  Ann.  St.  1603.  Chat- 
tel mortgagee  who  forecloses  and  sells  the 
property.  Litz  v.  Exchange  Bank,  15  Okl. 
564.    83   P.    790. 

91.  See   5   C.  L.   1242. 

92.  Executor  held  properly  debited  with 
amount  of  money  shown  to  have  been  given 
him  by  deceased  before  her  death  not  as  a 
gift.  In  re  Pease's  Estate  [Cal.]  85  P.  149. 
Under  Code  Civ.  Proc.  §  2714.  In  re  Strong, 
97  N.  Y.  S.  459.  Amount  of  judgment  ren- 
dered in  favor  of  decedent  and  against  ad- 
ministratrix. In  re  Grifflith's  Estate,  49 
Misc.  405,  100  N.  Y.  S.  215.  On  accounting 
surrogate  cannot  set  aside  judgment  of  su- 
preme court  against  administratrix  in  favor 
of  her  decedent  on  ground  that  it  was  con- 
fessed at  decedent's  request  and  was  with- 
out consideration.  Id.  Section  applies  to 
administrators  as  well  as  to  executors.  Id. 
Decree  on  accounting  charging  executor 
with  hf«  debt  to  the  estate  as  so  much  mon- 
ey in  his  hands  and  directing  him  to  make 
payments  out  of  balance  in  his  hands  held 
conclusive  upon  him  that  money  was  in  his 
hands,    under   Code  Civ.   Proc.    §    2552.     In   re 


Strong,  97  N.  Y.  S.  459.  2  Rev.  St.  N.  Y. 
[1st  Ed.]  p.  84,  pt.  2,  c.  6,  tit.  3,  §  13.  Ward 
v.  Ward,  144  F.  308.  Bond  given  by  admin- 
istrator to  decedent  which  had  matured 
held  extinguished  by  his  appointment,  he 
being  liable  under  the  statute  for  the  amount 
thereof  upon  the  fiction  that  the  claim  had 
been  collected  and  paid  by  him  into  the 
funds  of  the  estate,  and  the  presumption 
that  it  was  so  collected  and  paid  was  not 
rebuttable.  Id.  Action  on  such  a  bond  can- 
not be  converted  into  one  to  recover  the 
proceeds  thereof  from  administrator's  es- 
tate on  theory  that  under  statute  adminis- 
trator is  presumed  to  have  collected  the 
money,  since  two  causes  of  action  are  incon- 
sistent and  require  different  allegations  and 
proof.  Id.  Rule  not  changed  by  fact  that 
action  on  bond  is  barred  by  limitations.     Id. 

93.  Surrogate  has  no  authority  to  de- 
termine whether  administratrix  is  able  to 
pay  debt  or  not,  but  must  charge  her  with 
amount  thereof  though  her  insolvency  might 
be  a  defense  when  debt  is  sought  to  be  en- 
forced against  her  or  her  sureties.  In  re 
Griffith's  Estate.  49  Misc.  405,  103  N.  Y  S. 
215.  In  proceedings  to  punish  executor  for 
contempt  for  failing  to  obey  order  charging 
him  with  amount  of  debt  and  directing  him 
to  make  payments  out  of  balance  in  his 
hands,  held  that  burden  was  on  him  to 
show  that  he  had  been  insolvent  ever  since 
his  appointment.  In  re  Strong,  97  N.  Y.  S. 
459.  Evidence  held  insufficient  to  sustain 
burden.     Id. 

94.  Lambright  v.  Lambright  [Ohiol  78 
N.  E.    265.  Lwiiioj      ,3 

95.  Under  Code  1896,  §  129,  clatm  held  by 
personal  representative  or  in  which  he  is 
interested  and  which  accrued  prior  to  the 
grant  of  letters  must  be  presented  within 
12  months  thereafter  by  filing  the  same 
verified  by  affidavit,  in  the  office  of  the  pro- 
bate judge,  as  is  provided  by  Id  §  133  Lit 
tie  V.  Marx  [Ala.]  39  So.  517.  Payments 
made  by  executor  before  his  appointment 
properly  disallowed,  where  he  never  pre- 
sented any  claim  for  them  to  the  court  and 
testified  that  at  the  time  he  made  them  he 
did  not  intend  to  charge  the  estate  with 
them.  In  re  Pease's  Estate  [Cal.]  85  P  149 
Executor  on  accounting  must  prove  his  in- 
dividual claims  by  same  amount  of  evidence 
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claim  of  an  administrator  for  money  expended  before  his  appointment  cannot  be 
establislied  by  his  uncontradicted  evidence,  especially  Avhen  such  evidence  and  the 
assignment  presented  as  a  voucher  show  that  on  the  face  of  tlie  record  the  legal  claim 
t)r  right  is  in  another  whose  rights  are  not  foreclosed. °^  Mere  possession  by  an 
executor  of  a  note  or  bond  payable  by  the  decedent  to  him  will  not  prevent  a  re- 
covery thereon  by  the  latter/^  nor,  in  the  absence  of  fraud,  is  he  bound  to  prove  that 
it  had  not  been  paid  or  surrendered  to  the  maker,  or  that  it  was  in  the  possession 
of  the  payee  at  the  time  of  the  maker's  death  though  it  was  then  overdue. ^^ 

(§9)  C.  Interest  on  property  or  funds.^^ — The  representative  will  be  charged 
with  interest  on  money  actually  in  his  hands  and  paid  out  without  authority  of 
law,^  or  used  by  him  for  his  own  individual  benefit,^  and  on  money  owed  by  him  to 
the  decedent  which  he  fails  to  pay  when  due.^  He  is  not  entitled  to  credit  for  in- 
terest paid  on  claims  after  the  time  when  he  should  have  paid  them,  where  he 
had  ample  funds  for  that  purpose.*  Where  he  pays  debts  out  of  his  own  funds  to 
prevent  a  sale  of  the  realty,  he  is  not  entitled  to  interest  thereon  against  the  estate 
until  his  reimbursement.^ 

(§9)  D.  Allowance  for  expenses,  costs,  counsel  fees,  and  funeral  expenses.^ — 
The  representative  is  entitled  to  a  reasonable  allowance  for  all  necessary  expenses 
incurred  by  him  in  the  care,  management,  and  settlement  of  the  estate,''  even  when 
acting,  in  good  faith,  under  a  voidable  order  of  appointment.*     He  will  ordinarily 


as  stranger  would  be  required  to  do.  In 
re  Primmer's  Estate,  49  Misc.  413,  99  N.  Y. 
S  830.  On  accounting,  wliere  the  adminis- 
trator seeks  credit  for  payments  made  on 
account  of  his  individual  and  personal 
claims,  the  burden  is  on  him  to  establish 
such  claims  by  clear  and  convincing  evi- 
dence. In  re  Cozine,  98  N.  Y.  S.  1041,  modi- 
fying 104  App.  Div.  1S2,  93  N.  Y.  S.  557. 
Cannot  apply  the  assets  to  the  payment  of 
his  claim  until  it  has  been  presented  and 
allowed.  Liggett  v.  Estate  of  Liggett,  3 
Ohio   N.   P.    (N.   S.)    518. 

96,  For  money  expended  in  paying  mort- 
gage which,  with  notes  secured  thereby, 
was  assigned  to  another  heir.  In  re  Heen- 
ey's  Estate   [Cal.  App.]   86  P.  842. 

07,  »8.  In  re  McPherran's  Estate,  212  Pa. 
425.    61    A.    954. 

99,     See  5  C.  L.   1243. 

1.  Will  not  be  charged  with  interest  un- 
less he  has  used  the  money  or  unreasonably 
retained  it  after  he  ought  to  pay  it  over  or 
ought  to  have  accounted  for  it  to  the  court. 
United  States  Rubber  Co.  v.  Peterman,  119 
111.  App.  610,  afd.  [111.]  77  N.  E.  1108.  Ex- 
ecutors will  not  be  charged  with  interest 
on  losses  due  to  selling  goods  of  the  estate 
on  time  without  security  while  carrying  on 
testator's  business  without  an  order  of 
court,  where  they  endeavored  to  sell  prop- 
erty for  best  interests  of  the  estate,  and 
aggregate  final  result  was  probably  benefi- 
cial to  it.  Peterman  v.  U.  S.  Rubber  Co. 
[111.]  77  N.  E.  1108,  afg.  119  111.  App.  610. 
Properly  charged  with  interest  at  rate  of  10 
per  cent,  per  annum  beginning  at  expiration 
of  2  years  and  6  months  after  issuance  of 
letters  on  money  paid  one  of  their  number 
for  services  in  carrying  on  testator's  busi- 
ness after  his  death.  Id.  Charged  with  in- 
terest on  amount  of  improper  advances  to 
widow  (United  States  Rubber  Co.  v.  Peter- 
man, 119  111.  App.  610,  afd.  [111.]  77  N.  E. 
1108),  and  on  sum  for  which  they 
twice  took  credit  (Id.).  Charged  with  in- 
terest on  money  improperly  used  by  them  to 


pay  bookkeeper.  In  re  Scott's  Estate,  1  Cal 
App.  740,  S3  P.  S5.  Where  administrator 
loaned  funds  on  unsecured  note  and  amount 
was  lost,  held  that  he  would  be  charged 
with  interest  at  the  rate  of  S  per  cent,  from 
the  date  of  the  last  payment  of  interest  by 
the  maker  of  the  note.  In  re  Krisfeldt's 
Estate,  49  Misc.  26,  97  N.  Y.  S.  877. 

3.  Executor  hold  properly  charged  with 
simple  interest.  In  re  Pease's  Estate  [Cal  1 
85   P.   149. 

3.  On  loan  made  to  him  by  decedent  and 
secured  by  judgment  note,  which  he  failed 
to  pay  for  several  years.  In  re  Groff's  Es- 
tate  [Pa.]    64  A.   783. 

4.  Items  for  interest  accruing  on  notes 
owed  by  estate  after  one  year  from  date  of 
letters  disallowed.  In  re  Hawley,  IDS  Ann 
Div.   185,   96   N.   Y.  S.   61. 

5.  Where  will  provided  that  he  should 
first  pay  debts.  In  re  Hawley,  108  App.  Div 
1S5,  96  N.  Y.  S.  61.  Where  will  provided 
that  $4,000  should  be  set  apart  and  income 
thereof  paid  to  the  widow,  and  that  son, 
who  was  one  of  the  executors,  should  have 
the  use  of  the  balance  of  +he  estate  for  six 
years,  and  there  was  insufficient  personalty 
to  set  apart  such  sum,  held  that  an  arrange- 
ment between  son  and  widow  that  $3,000  of 
the  personal  estate  should  remain  in  note 
owed  by  son  to  the  estate,  and  that  he  should 
pay  her  the  income  on  $1,000  worth  of 
realty,  which  was  to  remain  invested  there- 
in, was  unauthorized  by  the  will  and  surro- 
gate properly  required  note  to  be  paid.  Id. 
Decree  held  not  to  entitle  executor  to 
such    interest.     Id. 

6.  See   5   C.   L.    1244. 

7.  Rev.  St.  1898,  §  3929.  Mackin  v.  Hobbs 
126  Wis.  216,  105  N.  W.  305.  Executors  are 
entitled  to  costs  accruing  to  them  under  the 
law  in  the  honest  and  faithful  administra- 
tion of  the  estate.  Crawford  v.  Hord  [Tex 
Civ.   App.]    89    S.    W.    1097. 

8.  Administrator  with  will  annexed. 
Rice  V.  Tilton   [Wyo.]   82  P.  577. 
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be  reimbursed  for  sums  necessarily  expended  for  clerk  hire,^  postage  and  station- 
cry.'*'  traveling  oxpenses,^^  insurance/-  a  copy  of  the  inventory/"  a  surety  bond/'' 
the  amount  paid  physicians  for  services  to  decedent  during  his  last  illness/^  and 
tlie  amount  paid  the  widow  on  account  of  her  allowance/^  but  not  for  disbursements 
for  his  own  personal  benefit^^  or  which  are  unnecessary^^  or  improper/^  or  which 
are  the  result  of  bad  faith  or  inexcusable  negligence.^"  As  a  general  rule  be  is  not 
entitled  to  credit  for  money  expended  for  the  benefit  of  the  realty  unless  he  is 
charged  with  some  duty  in  relation  thereto/^  though  an  allowance  may  be  made 
for  that  purpose  when  the  expenditure  is  necessary  and  reasonable  and  the  same 
persons  are  entitled  to  the  realty  and  the  personalty.^^ 


9.  United  States  Rubber  Co.  v.  Peterm.iH 
119   in.   App.   610,   afd.    [111.]   77  N.  E.   IIOS. 

10.  Charge  held  too  large  and  reduced. 
In  re  Stevens,   47  Misc.   560,   95  N.  Y.   S.   1084. 

11.  Finding-  that  traveling  on  business  of 
estate  was  neither  necessary  nor  proper  held 
supported  by  evidence  so  that  item  for  ex- 
penses so  incurred  was  properly  disallowed. 
In  re  Pease's  Estate  [Cal.]  85  P.  149.  Al- 
lowed for  expenses  incuared  in  collecting 
money  due  estate  and  in  traveling  to  and 
from  the  county  seat  where  court  was  held. 
Rice  v.  Tilton  [Wyo.]   82  P.  577. 

12.  Insurance  on  property  of  estate  i.^ 
item  of  expense  incident  to  preserving  prop- 
erty. Enscoe  v.  Fletcher,  1  Cal.  App.  650. 
82    P.    1075. 

13.  Administrator  held  entitled  to  credit 
of  $1.00  for  copy  of  inventory.  Nolde's  E.s- 
tate,   27  Pa.  Super.  Ct.  413. 

14.  Rev.  St.  1899,  §  2621.  Rice  v.  Tilton 
[Wyo.]  82  P.  577.  Fact  that  administra- 
tor's appointment  was  subsequently  revoked 
on  the  ground  of  its  irregularity  held  not 
to  prevent  allowance,  the  appointment  beinji 
valid  until  revoked,  and  the  order  of  revo- 
cation having  continued  the  bond  in  force. 
Id. 

15.  Executors  held  entitled  to  credit  for 
amount  paid  where  they  exercised  their 
honest  judgment  in  believing  claim  to  be  a 
proper  one  and  paying  it,  and  they  were  not 
personally  liable  though  they  erred  in  such 
judgment  and  bill  was  too  large.  In  re  Title 
Guaranty   &  Trust  Co.,   100   N.   T.  S,   243. 

IG.  Account  surcharged  with  amount  al- 
leged to  have  been  paid  widow  as  her  ex- 
emption, where  it  appeared  that  exemption 
had  previously  been  set  off  to  her  in  goods 
and  chattels.  In  re  GrofC's  Estate  [Pa.]  64 
A.    783. 

17.  Item  for  money  claimed  to  have  been 
paid  for  services  to  estate  reduced  one- 
half,  where  evidence  justified  finding  that 
half  of  the  services  were  rendered  to  the 
executor  personally.  In  re  Pease's  Estate 
[CaiL]  85  P.  149.  Item  for  electric  light  in 
house  occupied  by  widow,  who  was  also 
administratrix,  after  decedent's  death  held 
properly  disallowed.  In  re  Schroeder,  99  N. 
Y.  S.  176.  Where  widow,  who  was  also  on3 
of  the  executrices,  retained  horse  for  her 
personal  use  instead  of  selling  it,  held  that 
she  was  personally  responsible  for  the  ex- 
pense of  its  keep.  In  re  Johnson's  Estate, 
50   Misc,    99,    100   N.    Y.   S.    373. 

18.  Item  for  rent  of  safe  deposit  box  held 
properly  disallowed  in  view  of  executor'.? 
testimony    that    he    only    kept    papers    in    it , 


Avhich  he  could  have  safely  kept  at  home. 
In  re  Pease's  Estate  [Cal.]  85  P.  149.  Ex- 
pense of  publishing  notice  of  sale  of  realty 
in  a  paper  printed  in  a  county  other  than 
that  where  the  land  was  situated  held 
properly  disallowed.  Id.  Executors  proper- 
ly charged  with  payments  wrongfully  made 
by  them  to  parties  who  were  not  creditors, 
"for  influence."  United  States  Rubber  Co. 
V.  Peterman,  119  111.  App.  610,  afd.  [111.]  77 
N.    E.    1108. 

19.  Payment  of  Federal  inheritance  tax 
after  law  providing  therefor  was  repealed 
held  improper,  and  executrix  surcharged 
with  amount  so  paid.  In  re  Marx's  Estate, 
49  Misc.  280,  99  N.  Y.  S.  334.  Executors 
held  properly  charged  with  sum  advanced 
to  widow  without  any  authority  of  law. 
United  States  Rubber  Co.  v.  Peterman,  119 
111.  App.  610,  afd.  [111.]  77  N.  E.  1108.  Un- 
der Federal  Statutes  held  that  administrator 
had  no  authority  to  contract  to  pay  any  per- 
son as  fees  for  prosecuting  an  Indian 
depredation  claim  an  amount  in  excess  of 
15  per  cent,  of  the  amount  allowed  by  the 
court  of  t;laims,  and  hence  contract  to  do  so 
was  void  though  approved  by  county  court, 
and  he  was  not  entitled  to  credit  for  pay- 
ments made  thereunder.  Friend  v.  Boren 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  54,  95  S. 
W.    711. 

20.  Where  allowance  Is  discretionary. 
Mackin  v.  Hobbs.  126  Wis.  216,  105  N.  W. 
305.  Expenses  of  litigation  over  adminis- 
trator's account  and  in  attempting  to  collect 
balance  claimed  by  him  out  of  the  realty 
disallowed  where  over  80  per  cent  of  his 
claim  was  fictitious  and  over  75  per  cent 
was  sought  to  be  recovered  in  bad  faith,  and 
the  very  small  amount  which  was  valid 
could  by  reasonably  prudent  management 
have    Been    collected    without    litigation.     Id. 

21.  Where  executor  was  given  a  naked 
power  of  sale  but  was  charged  with  no  duty 
respecting  a  mill  and  was  not  authorized  to 
continue  testator's  business,  held  that  he 
was  not  authorized  to  make  permanent  im- 
provements to  the  mill,  and  was  properly 
charged  witli  amount  expended  in  so  doing, 
where  estate  received  no  substantial  benefit 
therefrom.  In  re  Tisdale,  110  App.  Div.  857. 
97  N.  Y.  S.  494.  Evidence  held  insufficient 
to  show  that  petitioner  acquiesced  in  the 
making    of    such    improvements.     Id. 

22.  Where  persons  who  are  next  of  kin 
are  also  heirs  at  law,  and  it  is  manifestly 
advantageous  that  property  descending  to 
them  as  heirs  be  maintained,  and  it  can 
only  be  so  maintained  and  preserved  intact 
by  paying  therefor  from  the  funds  to  which 
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He  is  entitled  to  a  reasonable  allowance  for  attorney's  fees^^  and  the  costs  and 
expenses  of  litigation  necessarily  incurred,^*  even  though  such  litigation  is  unsuc- 
cessful,^^ but  not  where  they  were  incurred  for  his  individual  benefit,^'^  or  through 
his  negligence/^  or  where  he  abandons  the  litigation  without  cause.^^     Where  sev- 


they  are  entitled  as  next  of  kin.  In  re 
Hig-g-inbotham,  51  Misc.  158,  100  N.  Y.  S.  414. 
Heir  held  not  entitled  to  object  under  such 
circumstances  where  she  knew  of  such 
payments  and  acquiesced  therein.  Id.  Al- 
lowed disbursements  for  repairs  to  house 
though  it  was  to  become  his  property  as 
heir  under  the  will,  the  conveyance  to  him 
required  by  the  will  not  having  been  made 
the  property  having-  been  inventoried  and 
accounted  for  as  belonging  to  the  estate, 
and  the  administrator  having  charged  him- 
self with  the  rents  thereof  which  amounted 
to  at  least  as  much  as  the  cost  of  the  re- 
pairs.    Rice    V.    Tilton    [Wyo.]    82   P.    577. 

23.  Though  executor  personally  Is  pri- 
marily liable  for  all  contracts  made  by  him 
in  the  execution  of  his  trust,  the  necessary 
expenses  of  administering  an  estate  may  be 
regarded  as  a  charge  upon  the  estate,  and 
expenses  incurred  by  the  executor  when 
found  by  the  court  to  be  necessary  and 
proper  are  payable  from  the  estate.  At- 
torney's fees.  In  re  Bender's  Will,  97  N.  Y. 
S.  171.  On  application  by  attorneys  to  have 
a  lien  for  their  services  determined  and  en- 
forced, where  surrogate  adjudged  amount 
due  a  lien  on  assets  of  estate,  and  none 
of  the  services  were  shown  to  have  been 
rendered  to  the  executors  individually,  held 
error  to  direct  that  attorneys  have  execution 
against  the  executors  individually,  that 
being,  in  effect,  a  judgment  against  them 
individually  which  surrogate  had  no  power 
to  direct.  Id.  Costs  and  counsel  fees 
should  be  considered  and  allowed  on  an 
adjudication  of  the  accounts  of  the  repre- 
sentative. Trust  company  named  as  co- 
executor  held  entitled  to  compel  an  account- 
ing by  other  executor,  who  had  administer- 
ed estate  alone  and  had  all  its  funds  in  his 
hands,  for  purpose  of  procuring  such  allow- 
ance. In  re  McManus'  Estate,  212  Pa.  267, 
61  A.  892.  Under  Code  1883,  §  1524,  is 
entitled  to  credit  for  reasonable  charges  paid 
by  him  for  Bervices  of  attorney  necessarily 
employed  by  him  to  protect  estate  or  to 
enable  him  to  manage  it  properly.  Kelly  v. 
Odum,  139  N.  C.  278,  51  S.  E.  953.  Entitled 
to  allowance  where  he  employs  counsel  to 
defend  action  for  partition  brought  by  heir. 
Mayer  v.  Schneider,  122  111.  App.  48.  Fees 
are  allowed  to  the  representative  and  not  to 
the  attorney.  In  re  Scott's  Estate,  1  Cal. 
App.  740,  83  P.  85.  Allowance  made  by  sur- 
rogate held  not  an  abuse  of  discretion.  In 
re  Schroeder,  99  N.  Y.  S.  176.  Allowance 
of  counsel  fees  to  trust  company  held  not 
excessive,  where  coexecutor  administered 
entire  estate  but  company  was  compelled 
for  its  own  protection  to  require  him  to  ac- 
count. In  re  McManus'  Estate,  214  Pa.  634, 
63  A.  1074.  Accountants  held  properly  al- 
lowed amounts  paid  by  them  for  fees  under 
the  circumstances.  In  re  Groff's  Estate 
[Pa.]  64  A.  783.  Payment  disallowed  on 
ground  that  accountants  should  have  post- 
poned its  payment  until  allowed  by  thi^ 
court  at  the  audit,  they  being  aware  that  it 
would   be   contested,   and   there   being  reason 


to  believe  that  they  did  not  act  for  the 
best  Interests  of  the  estate.  Id.  Legal 
■services  in  court  are  specially  mentioned 
in  Rev.  St.  1899,  §  4710,  and  payments  made 
for  other  legal  advice  are  expenses  in  the 
care,  management,  and  settlement  of  the  es- 
tate within  the  meaning  of  the  same  sec- 
tion. Rice  V.  Tilton  [Wyo.]  82  P.  577.  Evi- 
ience  held  to  show  that  services  were  ren- 
dered for  benefit  of  estate  and  not  for'  per- 
sonal benefit  of  the  administrator.  Id.  Es- 
tate held  liable  under  Rev.  St.  1899.  §  223, 
for  services  consisting  of  advice,  drawing 
papers,  collecting  and  adjusting  claims,  etc. 
Hill  V.  Evans,  114  Mo.  App.  715,  91  S.  W. 
1022.     Allowance    held    not    excessive.     Id. 

24.  Administrator  held  entitled  to  credit 
for  costs  and  expenses  of  defending  suit 
pending  at  decedent's  death  in  which  he  was 
substituted  as  def^dant  though  he  was  un- 
successful, where'  he  acted  in  good  faith  un- 
der advice  of  counsel  and  was  seeking  to 
preserve  the  estate  for  the  benefit  of  credi- 
tors. Nolde's  Estate,  27  Pa.  Super.  Ct.  413. 
Witness'  fees  paid  by  the  administratrix  in 
connection  v/ith  a  hearing  had  before  the 
probate  court,  to  determine  a  matter  of  heir- 
ship, should  be  allowed  to  her,  especially 
where  the  payment  antedated  the  applica- 
tion for  allowance  by  about  four  years  and 
no  effort  had  been  made  by  the  objecting 
parties  to  fix  its  status.  Mayer  v.  Schneider, 
122   111.   App.   48. 

25.  Where  he  in  good  faith  and  upon  ad- 
vice of  counsel  defends  against  a  claim 
against  the  estate.  Comp.  Laws,  §  9402. 
Shouldice  v.  McLeod's  Estate  [Mich.]  13  Det. 
Leg.  N.  593,  108  N.  W.  1083.  Rule  is  not 
changed  by  the  fact  that  after  paying  them 
there  will  not  be  enough  assets  left  to  pay 
such  claim.     Id. 

26.  Services  of  counsel  In  aiding  admin- 
istrator in  attempting  to  establish  his  in- 
dividual claim  against  the  estate  and  dis- 
bursements incurred  in  such  litigation  held 
not  a  charge  against  the  estate.  In  re  Seig- 
ler's  Estate,  49  Misc.  189,  98  N.  Y.  S.  929. 
Administratrix,  who  was  also  decedent's 
^vidow,  held  not  entitled  to  allowance  for 
fees  and  disbursements  incurred  in  defend- 
ing suit  brought  against  her  for  rent  of 
house  occupied  by  her  before  her  marriage 
to  decedent,  the  evidence  being  insuflScient 
to  show  that  deceased  promised  to  pay  it. 
In  re   Schroeder,  99  N.   Y.  S.    176. 

2/7.  'Crawford  v.  Hord  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  71.  89  S.  W.  1097.  In  action 
by  trustee  of  minors  to  recover  amount  due 
them  under  the  will,  it  being  alleged  that 
defendant  executor  had  failed  to  inventory 
and  account  for  a  large  part  of-  the  estate, 
question  whether  executor  was  entitled  to 
attorney's  fees  alleged  to  have  been  paid  by 
him  in  suit  to  remove  him  held  for  the  jury. 
Id.  Allowance  for  fees  is  based  on  the  pru- 
dence and  good  faith  of  the  administrator 
and  will  not  be  made  if  the  litigation  has 
been  improperly  instituted  by  him,  or  was 
the  result  of  his  neglect  or  improper  con- 
duct. Kelly  V.  Odum,  139  N.  C.  278,  cl  S.  E. 
953.     Fees    incurred    in    suit    to    charge    land 
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eral  representatives  employ  different  attorneys,  an  allowance  may  be  made  to  each.^* 
It  Las  been  held  that  where  a  representative  who  is  himself  an  attorney  associates 
another  attorney  Avith  him  in  the  prosecution  of  a  suit  in  behalf  of  the  estate  he  is 
entitled  to  an  allowance  to  the  extent  of  the  reasonable  value  of  their  joint  services/** 
and  that  in  such  case  it  is  not  necessary  for  him  to  have  actually  paid  the  fee  to 
himself  and  his  associate  or  to  have  procured  a  receipt  from  either."^  There  is  a 
conflict  of  authority  as  to  whether  he  is  entitled  to  an  allowance  for  costs  and 
counsel  fees  incurred  in  defending  the  will.^^  In  some  states  no  allowance  will  be 
made  for  judgments  for  costs  against  him  unless  the  court  rendering  them  directs 
them  to  be  paid  out  of  the  estate.^^  The  allowance  of  costs  to  an  ancillary  repre- 
sentative is  governed  by  the  laws  of  the  forum. ^*  The  right  to  reimbursement  is 
personal  to  the  representative  and  may  be  waived.^^  The  burden  is  on  him  to  show 
affirmatively  the  necessity  for  the  services  and  their  value.^° 

Funeral  expenses."'^ — Only  such  a  sum  will  be  allowed  for  funeral  expenses  as 


with  payment  of  judgrnent  in  favor  of  ad- 
ministrator's fatlier  disaUowed  where  ad- 
ministrator made  no  defense  to  suit  in 
which  judg-ment  was  obtained  and  judgment 
was  attacked  in  suit  in  which  services  were 
rendered  and  defeated  on  grround  that  it  was 
obtained  througli  fraud  and  collusion.     Id. 

28.  Item  for  expense  of  suit  brought  by 
executor  to  recover  property  lield  proper- 
ly disallowed  where  it  appeared  from  his 
own  testimony  that  he  abandoned  the  suit 
though  he  thought  the  property  belonged 
to  the  estate,  and  no  good  reason  for  tho 
abandonment  was  shown.  In  re  Pease's  Es- 
tate  [Cal.]   85  P.  149. 

29.  Where  executors  honestly  differ  and 
two  of  them  employ  one  firm  of  attorneys 
and  the  third  employs  another  attornej',  the 
court  may  allow  a  reasonaljle  attorney's  fee 
to  the  latter  as  well  as  to  the  former.  In  re 
Scott's  Estate,  1  Cal.  App.  740,  83  P.  85. 
Rule  not  changed  by  Code  Civ.  Proc.  §  1355, 
providing  that,  where  there  are  more  than 
two  representatives,  the  act  of  a  majority 
Is  valid,  that  section  referring  to  acts  und-?r 
the   will    or   in   relation   to   the   trust.     Id. 

30.  John  V.    Sharpe    [Ala.]    41   So.    635. 

31.  After  allowance  of  fee  to  administra- 
tor on  settlement,  the  associate  counsel  must 
look  to  him  alone  for  his  share.  John  v. 
Sharpe    [Ala.]    41   So.    635. 

32.  See,  also,  Wills,  6  C.  L,.  1880. 

California;  Code  Civ.  Proc.  §  1720,  au- 
thorizing appellate  court  to  allow  and  order 
paid  costs  incurred  by  executors  in  a  will 
contest  held  to  refer  only  to  costs  incurred 
In  that  court  or  by  reason  of  the  appeal,  and 
not  to  give  court  discretion  to  allow  costs 
whose  allowance  w^as  in  the  discretion  of  the 
siiperior  court.  In  re  Scott's  Estate,  1  Cal. 
App.  740,  83  P.  85.  Fact  that  some  of  the 
devisees  and  legatees  refused  to  contributf 
to  fund  for  expenses  of  will  contest  held  to 
afford  no  reason  for  interfering  with  order 
refusing  to  allow  item  of  executor's  account 
for  money  necessary  to  reimburse  those  who 
did   contribute.     Id. 

Kentucliy:  Executor  who  had  reasonable 
grounds  to  appeal  from  judgment  refusing 
to  admit  will  to  probate  held  entitled  to 
necessary  reasonable  counsel  fees  in  supreme 
court  as  well  as  In  circuit  court  to  be  paid 
out  of  the  estate,  but  such  allowance  shouhi 
be  made  first  In  circuit  court.  Gardner  \- 
Moss     [Ky.]     96     S.     W.     461.      Costs     taxed 


against  executor  in  supreme  court  on  ap- 
peal from  judgment  of  circuit  court  refus- 
ing to  admit  will  should  be  paid  by  him 
out  of  estate  of  decedent  in  his  hands,  and 
he  will  be  credited  therefor  in  his  settle- 
ment where  he  had  reasonable  grounds  to 
appeal.     Id. 

Louisiana:  Succession  held  responsible 
for  fees  of  a'ttorneys  em.ployed  by  executor 
in  mortuary  proceedings  and  in  suit  to  an- 
nul the  will,  though  will  was  annulled  after 
probate  on  ground  of  testator's  insanity  and 
though  execi.tor  kneu-  of  such  insanity. 
Succession  of  Morere    [La.]    42   So.   132. 

New  York:  Executors  held  entitled  to  be 
reimbursed  for  amounts  legitimately  and  in 
good  faith  expended  by  them  in  defending 
the  will,  though  litigation  resulted  in  judg- 
ment declaring  provision  attacked  invalid. 
In  re  Title  Guaranty  &  Trust  Co.,  100  N.  Y. 
S.    243. 

Ohio:  Whether  an  executor  can  be  allow- 
ed credit  for  expenses  Incurred  in  the  suc- 
cessful defense  of  the  will  depends  upon  the 
circumstances  of  each  particular  case.  Weir 
V.  Weir,  7  Ohio  C.  C.  (N.  S.)  289.  In  a  case 
where  the  attack  on  the  will  was  chiefly 
due  to  the  fact  that  a  large  special  bequest 
vv'as  made  to  the  executor,  such  an  allow- 
ance is  not  permissible,  the  hardship  cast 
upon  the  legatee  in  making  the  defense 
against  an  attack  which  was  perhaps  not 
justified  being  only  one  of  the  burdens  in- 
cident to  the  acquisition  and  ownership  of 
property.     Id. 

33.  Rev.  St.  1898,  §  3929.  Mackin  v. 
Hobbs,    126    Wis.    216,    105    N.   W.    305. 

34.  In  re  Kucielski's  Estate,  49  Misc.  401. 
99    N.   T.   S.    828. 

35.  Fact  that  he  made  no  claim  therefor 
in  previous  accounts  held  not  an  absolute 
waiver  of  right  thereto.  Elizalde  v.  Mur- 
phy   [Cal.   App.]    87   P.   245. 

36.  In  absence  of  such  evidence  they  will 
be  disallowed.  In  re  O'Hara's  Estate  50 
Misc.  495,  100  N.  Y.  S.  635.  Where  adminis- 
trator's attorney  was  notified  before  refer- 
ence that  he  must  make  such  proof,  and 
administrator  made  various  false  and  fraud- 
ulent charges  against  the  estate  In  his  ac- 
count, held  that  matter  would  not  be  sent 
back  to  referee  to  hear  evidence  as  to  such 
-ervices  after  he   had   once  disallowed  item, 

Trl. 

87.     See  5  C.  L.  1247. 
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may  be  clec-nicd  a  reasonable  expenditure  for  that  purpose,  taking  into  consideration 
the  estate  left  by  the  decedent,  and  his  station  in  life.^;^  The  traveling  expenses  of 
the  minister  who  officiates  at  the  funeral,^^  and  the  amounts  paid  the  undertaker 
and  for  flowers  for  the  funeral"'"  have  been  held  to  be  proper  items,  though  an  al- 
lowance for  the  cost  of  flowers  placed  on  decedent's  grave  by  his  widow  and  ad- 
ministratrix has  been  refused."  There  is  a  conflict  of  authority  as  to  vrhether  the 
funeral  expenses  of  a  married  woman  are  a  charge  against  her  separate  estate.^- 

(§9)  E.  Eiglits  and  liabilities  of  corepresentatives}^ — Eeprcsentatives  are 
:)ot  bound  to  transact  the  business  of  the  estate  in  the  presence  of  the  personal  at- 
torney of  their  corepresentative.**  Each  representative  is  only  liable  for  his  own 
acts  unless  he  joins  in  the  direction  and  misapplication  of  the  assets.*"  The  ex- 
clusive control  of  one  of  two  corepresentativcs  may,  as  between  himself  and  the 
other  executor,  render  him  solely  responsible  for  a  devastavit,*^  but  a  representative 
who  assents  to  a  course  of  conduct  by  his  corepresentative,*"  or  who  knows  of  and 
acquiesces  in  his  breach  of  trust,*^  or  who,  through  his  inexcusable  neglect,  per- 
mits him  to  lose  the  estate,  is  jointly  and  severally  liable  with  him.*''  The  fact  that 
the  heirs  were  guilty  of  fraud  in  procuring  the  appointment  of  a  representative. 


38.  Amount  claimed  held  too  large.  In 
re  Primmer's  Estate,  49  Misc.  413,  99  N.  V 
S.    830.  •      . 

3».  Wliere  no  clergyman  of  the  denomina- 
tion to  which  decedent  belonged  lived  in  the 
immediate  neighborhood,  and  one  was 
brought  from  another  place.  Nolde's  Estate, 
27    Pa.    Super.    Ct.    413. 

40.  In  re  Stadtmuller,  110  App.  Div.  76, 
96   N.  T.   S.   1101. 

41.  In   re    Schroeder,    99    N.    Y.    S.    176. 

42.  See  5  C.  L.  1247.  Husband  and  Wife, 
0    C.   L.    1731. 

New  York:  Husband's  estate  held  en- 
titled to  be  reimbursed  from  wife's  separate 
p.state  for  her  funeral  expenses  paid  by  him, 
in  absence  of  a  showing  that  he  actually  re- 
leased her  estate,  or  that  he  did  some  posi- 
tive act  indicative  of  an  intention  to  make 
a  gift  of  the  money  so  expended  to  her  es- 
tate. In  re  Stadtmuller,  110  App.  Div.  76,  96 
N.  Y.  S.   1101. 

Wisconsin:  Funeral  expenses  are  treated 
as  a  debt  against  the  estate  by  Rev.  St.  189S, 
§§  3822,  3852,  and  the  estates  of  all  dece- 
dents are  primarily  liable  therefor.  Schneider 
V.  Breier's  Estate  [Wis.]  109  N.  W.  99. 
Rule  applies  equally  to  estates  of  married 
women  leaving  separate  property,  and  her 
estate  is  primarily  liable  therefor  regard- 
less of  the  liability  of  the  husband.  Id. 
Fact  that  husband  orders  services,  etc.,  does 
not  change  rule  where  they  were  rendered 
solely  upon  credit  of  wife's  estate.  Id. 
Rev.  St.  1898,  §§  2341,  2342,  refer  to  debts 
which  are  exclusively  those  of  the  husband, 
and  not  such  as  are  primarily  a  charge  on 
the  estate  of  the  wife.     Id. 

43.  See    5    C.    L.    1247. 

44.  In  re  Waterman's  Estate,  98  N.  Y. 
S.   583. 

45.  Cheever  v.  Ellis  [Mich.]  13  Det.  Leg. 
N.  341,  108  N.  W.  390. 

4«,.  Cheever  v.  Ellis  [Mich.]  13  Det.  Leg. 
N.  341,  108  N.  W.  390.  Evidence  held  to 
shOTvr  that  deceased  executor  assumed 
through  agent  the  sole  management  and  con- 
trol of  certain  properties,  so  that,  tliere  be- 
ing   no    negligence    in    the    appointment    of 


such  agent,  his  coexecutor  was  not  responsi- 
ble for  losses  due  solely  to  his  negligence. 
Id.  In  action  by  representatives  of  deceased 
executor  for  accounting  and  contribution  by 
coexecutor,  where  record  showed  the  exact 
relation  of  the  two  to  the  trust  fund,  held 
that  the  fact  that  the  inventory  was  a  joint 
one  did  not,  as  between  the  two  executors, 
estop  either  (Id.),  nor  did  the  filing  of  joint 
accounts  conclude  the  executors  under  such 
circumstances  (Id.).  Rule  that  executor  is 
not  liable  for  negligence  of  coexecutor  hav- 
ing practically  the  entire  management  and 
control  of  the  estate  is  not  changed  by  fact 
that  first  named  executor  is  also  a  legatee 
under  the  will  (Id.),  nor  is  such  first  execu- 
tor by  reason  of  that  fact  estopped  by  any 
other  or  different  acts  than  would  be  ef- 
fective to  estop  him  as  executor  (Id.).  Su- 
preme court  held  to  have  power  to  permit 
amendment  to  bill  by  representative  of  de- 
ceased executor  against  coexecutor  and  lega- 
tees for  an  accounting  of  decedent's  transac- 
tions as  executor,  so  as  to  set  up  facts  claim- 
ed to  entitle  complainants  to  contribution 
which  were  omitted  from  original  bill.  Id. 
Though  order  designated  amendment  as  a 
supplemental  bill,  the  propriety  of  the  prac- 
tice was  not  open  to  collateral  attack  while 
the  order  stood,  where  all  parties  under- 
stood, and  order  recited  the  purpose  of  the 
bill.  Id.  Demurrer  to  supplemental  bill 
held  to  raise  question  whether  whole  record 
showed  a  case  rendering  coexecutor  prima 
facie  liable  for  contribution.  Id.  Averment 
of  original  bill  that  defendant  executor  in- 
trusted practically  the  whole  management 
of  the  estate  to  his  deceased  coexecutor,  heia 
not  inconsistent  with  averment  in  amended 
bill  that  defendant  joined  with  him  in  ap- 
pointment of  agent  to  manage  affairs  of  the 
estate  in  a  certain  county.     Id. 

47.  In  suit  by  legatees  or  creditors. 
Cheever  v.  Ellis  [Mich.]  13  Det.  Leg.  N.  341, 
108   N.   W.   390. 

48.  United  States  Rubber  Co.  v.  Peterman, 
119   111.  App.    610,  afd.    [111.]    77  N.   E.   1108. 

49.  Hewlett  V.  Beede  [Cal.  App.]  83  P. 
1086. 
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AA'lio  su])SGqiiently  embezzles  certain  funds  of  the  estate,  furnishes  no  reason  why 
his  corepresentative  should  not  account  to  the  administrator  de  bonis  non  for  the 
assets  of  the  estate  legally  chargeable  to  him.°° 

A  representative  may  recover  from  his  corepresentative  property  belonging  to 
the  estate  but  claimed  by  the  latter  in  his  individual  capacity."^  His  right  to  com- 
pel him  to  account  is  treated  in  a  subsequent  section.^^ 

(§9)  F.  Compensation.^^ — In  the  absence  of  a  statutory  provision  on  the 
subject,  the  amount  to  be  allowed  a  representative  for  his  services  is  generally  dis- 
cretionary with  the  court  having  charge  of  the  administration  proceedings."  By 
statute  in  many  states  he  is  given  a  fixed  commission  based  on  the  value  of  the  prop- 
erty passing  through  his  hands^°  as  full  compensation  for  all  his  services.^®  Pro- 
vision is  sometimes  made  for  the  allowance  of  additional  compensation  in  case  of  un- 
usual, difficult,  and  extraordinary  services,"  and  for  the  apportionment  of  commis- 


50.  Ayers  v.  Laighton,  73  N.  H.  487,  63 
A.   43. 

51.  Special  administratrix  sued  to  have 
deed  from  decedent  to  defendant  set  aside 
find  the  property  declared  assets  of  the  estate. 
Subsequently,  a  will  naming-  plaintiff  and 
defendant  executors  was  probated,  and  they 
qualified  as  such,  whereupon  plaintiff  was 
substituted  in  her  capacity  as  executrix  for 
herself  as  administratrix.  Held  that  de- 
fendant could  not  defeat  suit  on  ground 
that  an  executor  cannot  sue  his  coexecutor 
for  the  exclusive  possession  of  property  be- 
longing to  the  estate.  Stohr  v.  Stohr,  148 
Cal.  180,  82     P.  777. 

52.  See  §   11  B,  post. 

53.  See  5  C.  L>.   1247. 

,54.  Is  a  question  of  fact  to  be  determined 
by  the  orphan's  court,  and  its  allowance  will 
not  be  interfered  with  on  appeal  unless  so 
clearly  erroneous  as  to  justify  the  appellate 
court  in  holding  that  it  is  unreasonable 
and  excessive.  In  re  McManus'  Estate,  214 
Pa.  634.  63  A.  1074.  Allowance  to  trust  com- 
pany of  about  half  the  amount  given  its  co- 
executor  held  proper  and  reasonable  where 
latter  administered  entire  estate  and  com- 
pany was  compelled  for  its  own  protection 
to   require  liim   to  file  an  account.     Id. 

55.  Entitled  to  commissions  on  full 
amount  for  which  mortgaged  property  is 
sold  where  the  entire  interest  of  the  estate. 
regardless  of  a  mortgage  thereon,  is  sold  to 
a  third  person,  and  not  merely  the  equity  of 
redemption,  and  the  m.ortgagee  has  filed  a 
claim  against  the  estate  for  the  full  amount 
of  the  mortgage  debt,  the  executor  being  ac- 
countable for  the  entire  purchase  price  in 
such  case.  In  re  Pease's  Estate  [Cal.]  85 
P.  149.  Same  is  true  though  purchaser  or 
broker  pays  amount  of  mortgage  debt  direct- 
ly to  mortsrag-ee.  Id.  Is  not  entitled  to 
commissions  en  item  not  actually  received 
by  him  but  which  as  a  matter  of  bookkeep- 
ing might  preperly  be  included  in  his  report. 
Morrissey  v.  I^ogers,  120  111.  App.  37.  Sums 
received  and  paid  out  are  made  the  basis  of 
compensation  by  Code  Civ.  Proc.  §  2730.  In 
re  Hurst's  Estate,  97  N.  T.  S.  697.  Executor 
and  trustee  held  not  entitled  to  commissions 
on  both  income  and  corpus  of  estate  on  in- 
termediate accounting,  and  commissions  al- 
lowed on  inc«me  only.  In  re  Stevens,  47 
Misc.  560,  95  N.  T.  S.  1084.  Administrator 
whose    letters    were    revoked    by    subsequent 


probate  of  a  will  held  not  entitled  to  com- 
missions on  deposits  made  by  decedent  where 
he  did  not  disturb  them  (In  re  Hurst's  Es- 
tate, 97  N.  Y.  S.  697),  nor  on  securities  turn- 
ed over  to  the  executor  in  specie  (Id.). 
Executors  held  entitled  to  commissions  on 
value  of  personalty,  etc.,  to  be  managed  by 
them  and  turned  over  to  themselves  as  trus- 
tees, though  it  was  never  converted  into 
cash.  In  re  Freel's  Estate,  49  Misc.  386,  99 
N.  Y.  S.  509.  "Where  under  the  will  the  es- 
tate was  to  be  first  managed  by  executors 
and  then  turned  over  to  themselves  as  trus- 
tees, held  that  they  were  entitled  to  full 
commissions  on  value  of  property  to  be  so 
turned  over.  Id.  Agreement  between  heirs 
and  widow  whereby  she  was  to  receive  a  fix- 
ed sum  annually  instead  of  the  income  of  a 
certain  fund  as  provided  in  the  will,  held  to 
contemplate  that  paym.ents  to  be  made  to 
her  should  come  out  of  the  estate  of  the  de- 
ceased so  that  executor  was  entitled  to  his 
commissions  out  of  the  fund  rather  than  out 
of  the  annuity.  Van  Sise  v.  Van  Sise,  113 
App.  Div.  691,  100  N.  Y.  S.  53.  Ancillary  ad- 
ministrator allowed  costs  and  commissions. 
In  re  Kucielski's  Estate,  49  Misc.  404,  99  N. 
Y.  S.  828.  Allowed  ten  per  cent  on  amount 
collected  under  Rev.  St.  1S99,  §  4712.  Rice 
V.   Tilton    [T\^yo.]    82  P.   577. 

56.  Executors  charged  with  sum  paid  one 
of  their  number,  without  an  order  of  probate 
court,  for  services  rendered  in  carrying  on 
the  business  of  the  testator  after  his  death. 
United  States  Rubber  Co.  v.  Peterman.  119 
111.  App.  610,  afd.  [111.]  77  N.  E.  IIOS.  Can- 
not receive  from  the  estate  any  greater 
compensation  than  the  statutory  commis- 
sions, however  meritorious  or  extraordinary 
his  services  may  be.  In  re  Krisfeldt's  Es- 
tate, 49  Misc.  26.  97  N.  Y.  S.  877.  Item  for 
services  in  looking  after  personal  property 
of  the  estate  and  for  loss  of  time  from 
usual  occupation  disallowed.  In  re  Seigler's 
Estate,   49  Misc.   189,   98  N.  Y.  S.  929. 

57.  Executor  will  not  be  deprived  of  ex- 
tra compensation,  authorized  by  Comp.  Laws 
§  9438,  for  extraordinary  services  in  unsuc- 
cessfully defending  against  a  claim  where 
he  acted  in  good  faith  and  on  advice  of 
counsel,  though  estate  is  insolvent.  Shoul- 
dice  V.  McLeod's  Estate  [Mich.]  13  Det.  Leg 
N.  593,  108  N.  W.  1083.  Additional  compen- 
sation authorized  by  Rev.  St.  1898,  §  3929, 
should  not  be   allowed  unless  services  were 
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sions  between  corepresentatives."  A  reasonable  sum  may  also  be  allowed  for  serv- 
ices necessary  to  the  preservation  of  the  estate  but  outside  the  regular  duties  of  the 
representative.^^  Half  commissions  are  sometimes  allowed  on  property  received  but 
not  paid  out.^°  A  county  officer  who  is  ex  officio  public  administrator  is  gen- 
erally required  to  account  to  the  county  for  all  fees  and  compensation  received  by 
him  in  the  latter  capacity."  The  right  of  an  ancillary  representative  to  com- 
missions is  determined  by  the  law  of  the  forum.®^  Neither  the  revocation  of  an 
r.dministrator's  letters  by  the  subsequent  probate  of  a  will/^  nor  the -fact  that  the 
order  appointing  him  is  voidable,  will  deprive  him  of  his  right  to  commissions 
where  he  acts  in  good  faith.®*  The  right  to  compensation  may  be  waived*'^  or  for- 
feited by  improper  or  fraudulent  conduct.^®  A  widow  electing  to  take  against  the 
will  is  estopped  to  contend  that  it  requires  the  executor  to  serve  for  a  nominal  com- 
pensation.®^ The  compensation  of  testamentary  trustees  is  treated  elsewhere.®^ 
One  acting  both  as  executor  and  testamentary  trustee  is  not  entitled  to  commissions 
in  both  capacities  unless  the  functions  and  duties  of  each  are  separate,  and  one  duty 
precedes  and  is  to  be  performed  before  the  other.®®  Claims  for  commissions  are 
claims  against  the  estate  to  be  passed  upon  on  allowance  of  the  final  account. ^*^ 

(§  9)  G.  Rights  and  liabilities  of  sureties  and  actions  on  hondsJ^ — It  is  the 
right  and  duty  of  the  surviving  executor,  as  such,  to  sue  .the  sureties  of  his  de- 
ceased cooxeeutor  for  funds  of  the  estate  for  Avliich  the  latter  has  failed  to  ac- 
count.'^-  The  administratrix  of  a  deceased  partner  is  a  proper  relatrix  in  an  action 
on  the  bond  of  the  surviving  partner  as  administrator  of  the  partnership  affairs.''^ 
The  failure  of  the  representative  to  turn  over  property  received  by  him  to  his  suc- 


honestly  rendered  to  promote  reasonabb 
some  object  beneficial  to  the  estate,  and 
Rhould  be  disallowed  where  representativf 
has  been  guilty  of  bad  faith  or  inexcusabl. 
neg-ligence.  Mackin  v.  Hobbs,  126  Wis.  2in 
105  N.  W.   305. 

58.  The  probate  court  has  jurisdiction  un- 
der Rev.  St.  §  524  to  apportion  the  statutory 
commissions  between  two  or  more  executorf^ 
in  accordance  with  the  services  performed 
by  each  where  the  accounts  between  the  es- 
tate on  the  one  hand  and  the  executors  ov 
the  other  have  not  been  settled  and  deter- 
mined. Meyers  v.  Hopkins,  7  Ohio  C.  C. 
(N.   S.)    240. 

59.  Charg-e  for  work  and  services  of  ex- 
ecutor allowed,  the  work  being  necessary  for 
the  preservation  of  the  corpus  of  the  estate 
and  the  charge  being  reasonable.  In  re 
Stevens,   47   Misc.   560,   95  N.  Y.   S.   1084. 

60.  Administrator  whose  letters  were  re- 
voked by  subsequent  probate  of  will  held 
only  entitled  to  half  commissions  on  inter- 
est on  mortgage  collected  by  him,  he  not 
having  paid  it  out  within  the  meaning  of 
the  statute  by  turning  it  over  to  his  suc- 
cessor.    In  re  Hurst's  Estate,  97  N.  Y.  S.  697. 

61.  County  treasurer,  who  is  by  Const, 
art  18,  §  6.  made  ex  officio  public  adminis- 
trator. Appeal  of  Rice  [Idaho]  85  P.  1109. 
It  is  by  virtue  of  holding  the  office  of  county 
treasurer  that  the  individual  becomes  ex 
officio  public  administrator,  and  he  is  there- 
by and  for  that  reason  alone  qualified  to  be- 
come the  administrator  of  an  estate  under 
Rev.   St.   1887,    §§    5351,   5682.      Id. 

63.  In  re  Kucielski's  Estate,  49  Misc. 
504. '99  N.   Y.   S.   828. 

63.     In   re  Hurst's  Estate,   97  N.  T.   S.   697. 


64.  Administrator  with  will  annexed. 
Rice   v.   Tilton    [Wyo.]    82  P.    577. 

65.  Fact  that  administrator  made  no 
claim  for  compensation  for  extraordinary 
expenses  in  previous  account  held  not  abso- 
lute waiver  of  right  thereto.  Elizalde  v. 
Murphy    [Cal.   App.]    87  P.   245. 

66.  Commissions  disallowed  for  Includ- 
ing false  and  fraudulent  charges  in  account. 
In  re  O'Hara's  Estate,  50  Misc.  495,  100  N. 
Y.  S.  635.  Cliarges  for  compensation  and 
claim  for  extraordinary  services  disallowed 
where  executors  credited  themselves  with 
sum  alleged  to  have  been  paid  widow  as  her 
exemption,  but  it  appeared  that  her  exemp- 
tion had  been  previously  set  off  to  her  in 
goods  and  chattels.  In  re  Groff's  Estate 
[Pa.]    64   A.   783. 

67.  Where  she  thereby  decreased  the 
a.mount  which  the  executor  would  have  re- 
ceived thereunder  as  legatee  and  devisee. 
Murray's   Estate,    28   Pa.   Super.  Ct.   474. 

68.  See  Trusts,  6  C.  L.  1736. 

69.  Held  not  such  a  separation  of  func- 
tions of  executor  and  trustee  as  to  entitle 
him  to  double  commissions.  In  re  Stevens, 
47  Misc.   560,  95  N.  Y.  S.  1084. 

70.  One  executor  may,  for  purpose  of 
procuring  allowance  of  commissions,  compel 
an  accounting  by  coexecutor  who  has  ad- 
ministered entire  estate  an"d  has  all  its 
funds  in  his  possession,  and  should  not  be 
required  to  proceed  against  him  by  suit  on 
common-law  side  of  court  to  recover  his 
share.  In  re  McManus'  Estate,  212  Pa.  267, 
61  A.  892. 

71.  See,    also,    Suretyship,    6    C.   L.    1590. 

72.  Hewlett  V.  Beede  [Cal.  App.]  83  P. 
1086. 
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cesser  is  a  breach  of  his  bond/*  but  the  occupation  of  the  realty  and  the  collection 
of  rents  with  tlic  consent  of  the  devisees  is  not,  where  the  statute  requires  the  repre- 
sentative to  account  for  the  income  of  realty  used  and  occupied  by  him/'  Breaches 
may  be  waived  by  acts  and  conduct  showing  an  intention  on  the  part  of  interested 
parties  to  acquiesce  therein."''  Heirs  are  not  estopped  from  seeking  to  hold  the 
representative  and  his  sureties  accountable  for  the  proceeds  of  a  sale  of  land  by 
reason  of  the  fact  that  they  recovered  the  land  from  the  purchaser,  where  they  sub- 
sequently lost  possession,  on  its  being  subjected  to  the  rights  of  a  mortgage  creditor 
of  such  purchaser.'^^ 

The  liability  of  a  representative's  sureties  is  coextensive  with  that  of  their 
principal/^  they  being  responsible  for  whatever  he  lawfully  receives  in  his  official 
capacity,  though  it  is  afterward  determined  that  the  property  so  received  does  not 
in  law  belong  to  the  estate.'"  An  order  directing  the  representative  to  pay  his  at- 
torney a  specified  sum  out  of  the  funds  of  the  estate  does  not  increase  his  burden 
or  that  of  his  bondsmen.^°  In  an  action  against  the  representative  of  a  deceased 
surety,  the  fact  that  he  has  also  been  appointed  administrator  of  the  sole  beneficiary 
under  the  surety's  will  and  has  assumed  charge  of  the  assets  in  that  capacity  is  no 
reason  why  judgTnent  should  not  Ijo  rendered  against  him  in  the  capacity  in  which 
he  is  sued.*^  There  is  no  joint  liability  between  the  sureties  on  the  s-eparate  bonds 
of  coexecutors  and  no  right  of  contribution  by  one  set  of  sureties  against  the  other.®' 

Actions  on  bonds  must  of  course  be  brought  within  the  time  fixed  by  the  statute 
of  limitations.^'     In  some  states,  before  an  action  can  be  maintained  on  the  bond, 


73.  Harrah  v.  State  [Ind.  App.]  76  N.  E. 
443. 

74.  McAlpine  v.  Kratka  TMinn.]  107  N. 
W.  9S1.  Complaint  held  to  state  facts  suffi- 
cient  to   constitute  a   cause  of   action.     Id. 

75.  In  view  of  Rev.  Laws  c.  150,  §  6. 
Forbes  v.  Keyes   [Mass.]    78  N.  E.   733. 

76.  Held  no  breach  for  executors  to  at- 
tempt to  sell  realty  under  supposed  power 
contained  in  will,  thoug-h  will  actually  con- 
ferred no  such  power,  where  devisees  ac- 
quiesced therein  by  failure  to  object  and  by 
accepting-  proceeds.  Forbes  v.  Keyes  [Mass.] 
78  N.  E.  733.  An  allowance  of  an  account  by 
consent  of  all  interested  parties  is,  as  to 
them,  a  waiver  of  all  prior  breaches  in  not 
rendering   an   account.     Id. 

77.  "Worthy  v.  Battle,  125  Ga.  415,  54  S. 
E.    667. 

78.  Interest  charged  under  Kurd's  Rev. 
St.  1903,  c.  3,  §  114,  p.  124.  on  funds  in  repre- 
sentative's possession  after  the  expiration 
of  2  years  and  6  months  from  the  date  of 
his  lett'^'rs.  is  a  proper  charge  on  his  bonds- 
men.     McDonald  v.  People  [111.]   78  N.  E.   609. 

71).  Fidelity  &  Deposit  Co.  v.  Texas  Land 
&  Mortg.  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  1S3,  90  S.  W.  197.  Vendor  rescinded 
contract  of  sale  after  vendee's  death  and 
instituted  suit  of  trespass  to  try  title  to  re- 
cover possession  of  the  land  against  ven- 
(5ee's  widow  personally  and  as  adminis- 
tratrix of  his  estate,  and  caused  the  land  to 
be  sequestered.  Administratrix  in  her  offi- 
cial capacity  and  under  order  of  the  county 
court  replevied  the  property  and  continued 
in  possession,  under  replevy  bond.  Final 
judgment  was  rendered  in  favor  of  the  ven- 
dor for  the  land  and  the  rents  thereof  pend- 
ing suit.  Held  that  sureties  on  her  bond  as 
administratrix  were  liable  for  amount  of 
such    rents.     Id. 

7  Curr.  T^w. — 92. 


80.  Since,  if  the  order  had  not  been  paid, 
the  amount  due  the  distributees  would  have 
been  increased  by  that  much.  McDonald  v. 
People   [111.]   78  N.  E.  609. 

81.  It  being  his  duty  to  take  possession 
of  the  assets  in  that  capacity  and  any  rights 
he  might  have  therein  as  administrator  of 
the  legatee  being  subject  to  their  liability 
for  decedent's  debts.  Worthy  v.  Battle,  125 
Ga.   415.   54  S.  E.   667. 

82.  Hewlett  v.  Beebe  [Cal.  App.]  83  P. 
10S6.  Pol.  Code  §  969,  providing  for  con- 
tribution between  sureties  on  original  bond 
of  an  officer  and  those  on  an  additional  bond, 
which  he  is  required  to  give,  held  not  to 
apply  to  sureties  on  bonds  of  two  or  more 
executors.  Id.  Hence  an  executor  who  hag 
been  compelled  to  make  good  to  the  heir 
losses  due  to  the  default  of  his  coexecutor 
whom  he  negligently  permitted  to  misman- 
age the  estate  cannot  in  his  individual  ca- 
pacity recover  the  same  from  the  latter's 
sureties.  Action  is  a  personal  matter  be- 
tween the  two  executors  individually,  and 
only  obligation  assumed  by  sureties  was  to 
answer  to  the  heirs,  or  to  the  estate  for 
them,    for    any   default   on    the   part   of   their 

1  principal.  Id.  Since  only  action  that  could 
be  maintained  in  such  case  was  one  by  ex- 
ecutor in  his  official  capacity  for  benefit  of 
heirs,  he  could  not  hold  them  for  the  costs 
of  an  action  against  him  by  the  heir  to 
compel  him  to  make  good  the  default  of  his 
cosurety.     Id. 

S3.  Executor's  right  of  action  to  recover 
from  sureties  of  deceased  coexecutor  for 
latter's  default  accrues  immediately  on 
death  of  such  coexecutor  or  at  least  when  a 
demand  is  made  on  him  by  the  heir  to  make 
good  the  loss,  and  action  brought  more  than 
four  years  after  latter  date  is  barred  by 
Code    Civ.    Proc.    §    337.     Hewlett    v.    Beebe 
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a  judgment  must  have  been  recovered  against  the  representative  and  execution 
have  been  issued  and  returned  unsatisfied/*  the  judgment  and  return  in  such  case 
being  prima  facie  proof  of  a  devastavit.^^  Proof  of  the  solvency  of  the  estate  and 
of  sufficient  assets  in  the  representative's  hands  to  pay  a  debt,  with  returns  of  no 
property  on  executions  de  bonis  intestatis  issued  on  a  judgment  therefor  against 
him,  concludes  his  sureties  on  the  issue  of  devisavit  vel  non,  and,  with  the  judg- 
ment, fixes  their  liability  for  the  debt.^*'  An  assignee  of  a  claim  and  the  judgment 
thereon  against  the  representative  may  sue  in  his  own  name.^^  In  some  states  a 
decree  of  distribution  is  not  a  necessary  prerequisite  to  an  action  on  the  bond  by 
heirs  or  legatees  for  failure  of  the  representative  to  turn  over  to  them  the  shares 
to  which  they  are  entitled,^^  nor  an  adjustment  of  the  original  administrator's 
final  account  to  an  action  on  his  bond  by  his  successor  for  failure  to  turn  over  to 
him  the  property  in  his  hands  and  to  settle  the  estate  within  the  time  prescribecl.^^ 
A  demand  is  generally  necessary  before  an  action  can  be  maintained  on  the  bond 
for  failure  of  the  representative  to  pay  over  funds  to  those  entitled  thereto.^'*  The 
plea  of  nil  debit  is  not  a  proper  plea.°^  A  plea  of  plene  administravit  in  an  action 
against  the  legal  representative  of  a  deceased  surety  may  be  met  by  proof  that  de- 
fendant's testator  left  property  subject  to  plaintiff's  demand  which  ought  to  be  in 
defendant's  possession  for  administration.^^  The  opinion  of  witnesses  that  the 
estate  received  by  the  principal  was  insolvent  is  of  no  probative  value  on  the  issue 
as  to  whether  a  devastavit  was  committed  by  him.^^ 


rCal.  App.]  83  p.  1086.  Where  referee  ap- 
pointed bV  court  of  equity  to  find  and  re- 
port facts  with  respect  to  the  distribution 
of  the  personalty  filed  a  report  showing  the 
facts  to  which  was  attached  the  report  of 
the  administrator,  which  were  affirmed  by 
the  court  and  a  judgment  was  entered  di- 
recting distribution  in  accordance  therewith, 
held  that  the  amount  due  being  fixed  by  such 
judgment,  a  failure  to  pay  the  shares  of 
minors  into  court  was  a  breach  of  the  bond, 
and  they  were  bound  to  sue  for  such  breach 
within  three  years  after  becoming  of  ago. 
under  Revisal  1905,  §  395.  subsec.  6.  State 
V.   Settle    [N.   C]    54   S.   E.   445. 

S4.  Tliough  Code  Civ.  Proc.  §  2607  pro- 
vides that  in  order  to  entitle  one  whose 
execution  against  an  executor  or  adminis- 
trator has  been  returned  unsatisfied  to  sue 
on  his  official  bond,  the  execution  must  have 
issued  to  the  county  where  the  principal 
debtor  resides  if  he  is  a  resident  of  the 
state,  held  that  an  omission  to  allege  that 
it  so  issued  did  not  render  complaint  demur- 
rable. Bamberger  v.  American  Surety  Co., 
48  Misc.  221,  109  App.  Div.  917,  96  N.  T.  S. 
665. 

85.  "Worthy  v.  Battle.  125  Ga.  415,  54  S. 
E.  667.  A  return  of  nulla  bona  reciting  that 
tliere  is  no  property  of  the  "defendant"  to 
be  found  is  to  be  construed  as  referring  to 
property  in  the  hands  of  the  administrator 
belongiiig  to  his  intestate,  and  not  to  prop- 
erty   belonging    to    him    individually.     Id. 

SG.     Daniell   v.    Baldwin    [Ala.]    40   So.    421. 

97.  Under  Code  Civ.  Proc.  §  2607,  pro- 
viding that  where  an  execution,  issued  upon 
a  surrogate's  decree,  against  the  property 
of  an  executor  or  administrator  has  been 
returned  wholly  or  partially  unsatisfied,  an 
tiction  to  recover  the  sum  remaining  un- 
collected   may    be    maintained    upon    his    offi- 


cial bond  by  and  in  the  name  of  the  person 
in  whose  favor  the  decree  was  made.  Bam- 
berger V.  American  Surety  Co.,  48  Misc.  221, 
109  App.  Div.  917.  96  N.  Y.  S.   665. 

8S.  Gen.  St.  1902,  §  394,  providing  for  de- 
cree of  distribution,  does  not  change  this 
rule,  it  being  merely  declaratory  of  the  pre- 
existing law.  State  v.  Culhane,  78  Conn. 
622,  63  A.  636.  Transaction  whereby,  a'fter 
administratrix  had  filed  final  account,  heir 
transferred  to  her  his  interest  in  certain 
stocks  belonging  to  the  estate  to  which  he 
was  entitled,  held  not  to  amount  to  a  de- 
livery to  him  of  the  stock  by  her  after  the 
filing  of  her  account  and  a  transfer  of 
it  by  him  to  her  after  the  settlement  of 
the  estate.     Id. 

80.  McAlpine  v.  Kratka  [Minn.]  107  N. 
W.  961.  Prima  facie  the  amount  of  the  sure- 
ties' liability  is  the  amount  received  by  the 
principal,  not  to  exceed  the  face  of  the 
bond.     Id. 

90.  Forbes  v.  Keyes  [Mass.]  78  N.  E.  733. 
Report  held  not  to  show  such  joint  malad- 
ministration or  individual  wrong  on  part  of 
one  of  two  joint  executors  as  to  warrant  a 
suit  under  Rev.  Laws  c.  149.  §  3.  witliout 
a  previous  demand  for  payment  of  legacies. 
Id.  A  demand  made  30  days  before  suit 
brought  upon  an  executor  or  administrator 
to  pay  money  or  dividends  in  accordance 
with  the  order  of  the  court  is  not  a  pre- 
requisite to  a  suit  against  him  and  his 
bondsmen  upon  his  administrator's  bond, 
under  Kurd's  Rev.  St.  1903.  c.  3,  §  115,  and 
c.  103,  §  13,  the  requirement  of  such  a  de- 
mand in  the  first  named  statute  applying 
only  to  proceedings  for  the  imprisonment 
of  the  representative  for  failure  to  make 
payments  as  ordered.  McDonald  v.  People 
[111.]   78  N.  E.  609. 

91.  In  action  on  administrator's  bond. 
McDonald  v.  People   [111.]   78  N.  E.  609. 
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Sureties  who  have  been  compelled  to  make  payments  on  behalf  of  the  repre- 
sentative are  subrogated  to  all  the  rights  of  the  estate  against  him^*  and  to  his 
rights  against  the  distributees.®'  In  an  action  on  the  bond  they  axe  not  entitled 
to  credit  for  attorney's  fees,  expenses,  and  compensation  to  which  the  representative 
has  never  asserted  any  claim  in  the  probate  court.^^  They  cannot,  by  any  private 
understanding  among  themselves,  fix  their  liability  relatively  to  any  person  not 
a  party  thereto,^'^  and  do  not  become  creditors  of  the  estate  by  carrying  out  a  volun- 
tary undertaking  to  discharge  the  indebtedness  of  the  estate  out  of  their  private 
funds  and  to  waive  all  right  to  reimbursement  by  the  representative.®^  Where, 
however,  they  discharge  such  indebtedness  in  order  to  escape  threatened  liability  to 
creditors  under  the  bond,  they  are  entitled  to  be  subrogated  to  the  rights  of  the 
latter  as  against  the  heirs  at  law."® 

§  10.  Actions  hy  and  against  representatives  and  costs  therein} — Matters  re- 
lating to  the  abatement  of  actions  by  the  death  of  a  party  and  their  revival  by 
or  against  a  representative,^  and  to  actions  for  damages  for  death  by  wrongful 
act,^  are  treated  elsewhere. 

In  equity  the  executor  named  in  the  will  may  file  a  bill  in  his  capacity  as 
executor  before  probate  of  the  will,  and  maintain  an  action  as  such  executor,  provid- 
ed he  secures  probate  before  the  hearing  of  the  cause.*  Thus  the  domiciliary 
executor  may  sue  in  a  foreign  jurisdiction  before  obtaining  ancillary  letters,  pro- 
vided he  obtains  them  before  trial,  and  when  he  obtains  them  may  set  up  that  fact 
by  amendment.'' 


93.  Proof  held  sufficient.  Worthy  v. 
Battle.    125   Ga.    415.    54    S.    E.    667. 

93.  Is  liable  for  amount  received  less 
amount  paid  out.  Worthy  v.  Battle,  125  Ga. 
415,   54  S.  E.  667. 

94.  Surety  held  not  entitled  to  recover 
from  sole  devisee  of  a  deceased  executor 
costs  which  he  claims  to  have  been  com- 
pelled to  pay  in  suit  against  him  by  testa- 
tor's widow  where  claim  therefor  was  de- 
nied and  there  was  no  proof  that  he  had 
paid  them.  Frazer  v.  Fidelity  &  Deposit 
Co.  [Ky.]  S9  S.  W.  134.  In  suit  by  widow 
of  testator  and  surety  of  deceased  executor 
ag-ainst  sole  devisee  of  such  executor  to 
sati.=ify  judgment  for  interest  of  widow  in 
the  estate,  held  that  the  executor's  estate 
was  not  charg-eable  with  costs  incurred  in 
obtaining  such  judgment  where  court  had 
previously  determined  that  they  should  be 
charged  to  widow  and  paid  by  her  as  com- 
pensation to  the  executor.  Id.  Where  an 
administrator,  who  was  also  a  distributee 
of  the  estate,  wrongfully  paid  therefrom 
money  in  excess  of  the  amount  to  which  he 
and  his  brother  were  entitled  to  R.  for  the 
purchase  of  certain  stock  for  the  benefit  of 
himself  and  brother,  and  R.  had  knowledge 
that  the  money  so  paid  belonged  to  the  es- 
tate, he  was  liable,  in  the  absence  of  debts 
against  the  estate,  to  return  to  the  admin- 
istrator de  bonis  non  only  the  excess  over 
the  amounts  to  which  the  administrator  and 
his  brother  were  entitled  as  distributees, 
and  judgment  having  been  rendered  against 
the  administrator's  surety  for  the  amount 
of  the  devastavit,  such  surety  was  subrogat- 
ed to  the  rights  of  the  administrator  de 
bonis  non  against  R.  Caviness  v.  Fidelity 
&   Deposit  Co.,   140  N.  C.   58,   52  S.  E.   265. 

95.  Where    administrator    made    a    volun- 


tary settlement  of  the  estate  and  distributed 
the  balance  in  his  hands  without  paying 
the  claim  of  a  minor  creditor  of  which  he 
had  no  knowledge  and  which  the  creditor 
was  not  required  to  present  because  of  his 
minority,  and  on  minor  becoming  of  age  he 
recovered  judgment  against  the  administra- 
tor which  his  sureties  paid.  Baldwin  v. 
Alexander    [Ala.]    40   So.   391. 

96.  May  be  waived  by  administrator,  and 
even  if  sureties  are  entitled  to  be  subro- 
gated to  his  claim  therefor,  they  are  re- 
stricted in  the  enforcement  of  such  sub- 
rogated rights  to  the  manner  prescribed  for 
their  enforcement  by  the  .  principal,  who 
could  only  assert  them  in  an  account  and 
upon  a  petition  presented  to  the  probate 
ccurt.  Elizalde  v.  Murphy  [Cal.  App.]  87 
P.    245. 

97,  98.  Worthy  v.  Battle,  125  Ga.  415,  5  4 
S.   E.   667. 

99.  Worthy  v.  Battle,  125  Ga.  415,  54  S. 
E.  667.  Where  sureties  paid  debts  in  order 
to  escape  liability  to  creditors  by  reason 
of  a  fraudulent  sale  of  realty  by  the  admin- 
istrator, held  that,  in  a  subsequent  action 
on  the  bond  by  the  heirs  at  law  because  of 
a  devastavit  by  the  administrator,  they  were 
entitled  to  credit  for  the  amount  thus  ex- 
pended on  theory  that  heirs  benefitted  tliere- 
by  through  receiving  more  property  than 
they  would  have  had  the  debts  been  paid 
out  of  the   property  of  the   estate.     Id. 

1.  See  5  C.  L.  1253.  For  actions  on 
claims,  see  §   6  B,  post. 

2.  See  Abatement  and   Revival,   7   C.  L.  1. 

3.  See  Death  by  Wrongful  Act,  7  C.  L. 
1083. 

4.  Leahy  v.  Haworth  [C.  C.  A.]  141  F. 
850. 

5.  Leahy    v.    Haworth    [C.    C.    A.]    141    F. 
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The  right  of  an  executor  or  administrator  to  sue  as  such  depends  upon  the 
law  of  the  j^lace  where  the  action  is  brought."  In  the  absence  of  an  enabling  stat- 
ute^ he  cannot  maintain  an  action  in  his  official  capacity  in  the  courts  of  a  state 
other  than  that  in  which  he  was  appointed/  but  he  is,  in  most  states,  permitted  to 
do  so  on  filing  an  authenticated  copy  of  his  letters,^  compliance  with  the  state  stat- 
utes in  such  case  authorizing  him  to  sue  in  the  Federal  courts."  Neither  the  rule 
nor  the  statutory  requirements  apply  where  the  representative  sues  as  trustee,^"  or 
is  himself  a  party  to  the  transaction  out  of  which  the  cause  of  action  arises,^^  or 
where  the  action  is  on  a  debt  having  its  situs  in  the  state  of  the  domicile  and  no 
part  of  the  estate  has  its  situs  in  the  state  of  the  forum.^^  In  the  absence  of  a 
statute  to  the  contrary,  an  executor  or  administrator  cannot  be  sued  in  his  repre- 
sentative character,  either  at  law  or  in  equity,  in  the  courts  of  any  state  or  county 
other  than  that  in  which  he  received  his  appointment.^^ 

An  administrator  may  sue  to  foreclose  a  mortgage  on  land  in  a  state  other 
than  that  of  his  appointment,  where  he  has  complied  with  its  statutory  provisions 
relative  to  actions  by  foreign  representatives,  though  an  administrator  has  previous- 


.S50.  Where  English  executor  filed  bill  in 
equity  in  Federal  court  in  his  individual 
capacity  to  foreclose  mortgage  belonging  to 
his  testator,  and  which  matured  after  lat- 
ter's  death,  held  that  it  was  proper  to  per- 
mit him  to  file  amended  bill  in  his  represen- 
tative capacity  setting  up  same  cause  of 
action.  Id.  His  qualification  in  such  case 
relates  back  at  least  to  the  filing  of  the 
amended  biU,  and  where  he  files  amendment 
before  running  of  limitations  suit  is  not 
barred.     Id. 

6.  Suit  by  domiciliary  administrator  to 
recover  from  ancillary  executors  assets  al- 
leged to  have  been  surreptitiously  removed 
by  defendants  to  another  state  prior  to  de- 
cedent's death  is  one  in  which  he  sues  sole- 
ly in  his  representative  capacity.  Graliam 
V.   Lybrand    [C.   C.   A.]    142   F.   109. 

7.  Beaumont  v.  Beaumont,  144  F.  288. 
Either  in  state  or  Federal  courts.  Graham 
V.  Lybrand  tC.  C.  A.]  142  F.  109.  Under 
the  Wisconsin  statutes  a  domiciliary  admin- 
istrator cannot  maintain  in  the  Federal 
courts  of  that  state  a  suit  to  compel  the 
ancillary  executors  to  turn  over  to  him  as- 
sets of  the  estate  which  is  being  adminis- 
tered   in    the    Wisconsin    state    courts.     Id. 

S.  Under  N.  J.  P.  L.  1887.  p.  154,  and  P. 
L.  1896,  p.  173,  held  that  foreign  administra- 
tor could  sue  in  Federal  court  in  New  Jersey, 
where  he  filed  exemplified  copy  of  letters  in 
ofl^ce  of  clerk  of  that  court  and  also  in  of- 
fice of  register  of  prerogative  court  of  that 
state.     Beaumont  v.  Beaumont,   144  F.   288.. 

9.  Beaumont    v.    Beaumont,    144    F.    288. 

10.  Where  complaint  in  .suit  by  foreign 
executors  to  enforce  a  mortgage  lien  al- 
leged that  mortgage  and  indebtedness  were 
assigned  to  their  testator,  that  after  his 
death  they  as  his  executors  recovered  a 
judgment  against  the  mortgagors  establish- 
ing the  liability  and  the  extent  thereof,  that 
by  virtue  of  the  will  such  security  claim 
and  judgment  became  a  part  of  the  residu- 
ary estate  which  passed  to  them  as  trus- 
tees, and  that  the  claim,  mortgage,  and 
judgment  are  still  owned  by  them  as  trus- 
tees, held  that  it  sufficiently  showed  owner- 
ship   in    them    as    trustees    and    that    it    was 


not  necessary  to  set  out  the  provisions  of 
the  will.  Newton  v.  Jay,  107  App.  Div. 
457,  95  N.  T.  S.  413.  In  such  case  they  sue 
as  owners  of  the  debt  and  not  as  executors, 
and  hence  may  sue  in  a  state  other  than 
that  of  their  appointment.  Id.  Foreign  ex- 
ecutor who  purchased  property  in  his  own 
name  for  benefit  of  estate  under  agreement 
between  himself,  his  coexecutor,  and  bene- 
ficiaries under  the  will  held  to  hold  same  as 
trustee  of  an  express  trust  and  i-ot  as  ex- 
ecutor, so  that  he  could  maintain  an  action 
in  respect  to  the  property  in  courts  of  Wash- 
ington. Doe  V.  Tenino  Coal  &  Iron  Co. 
[Wash.]    86   P.    838. 

11.  Where  foreign  executors  sold  their 
testator's  business  and  accepted  a  note  tliere- 
for,  held  that  they  could  sue  thereon  in 
New  Jersey  without  filing  copy  of  letters. 
Morse  v.  King  [N.  J.  Err.  &  App.]  63  A. 
9S6. 

12.  In  action  by  executor  of  wife  against 
estate  of  her  husband  on  notes  of  husband 
plea  in  bar  that  plaintiff  was  a  foreign  ex- 
ecutor held  insufficient  for  failure  to  show 
where  husband  resided  at  time  of  his  wife's, 
death  or  his  own  death,  since,  if  he  residei 
in  foreign  state  at  time  of  her  death  and 
continued  to  reside  there  until  his  own 
death,  the  situs  of  the  debt  was  there,  and 
could  form  no  basis  for  administration  of 
wife's  estate  in  state  where  suit  was 
brought,  and  no  part  of  her  estate  having 
its  situs  in  latter  state,  and  hence  no  ad- 
ministi-ation  being  possible  tliere,  foreign 
executor  could  sue  there,  though  he  muld 
not  do  so  if  husband  died  there.  Church's 
Ex'r  V.  Church's  Estate,  78  Vt.  360,  63  A. 
228. 

13.  Babbitt  v.  Fidelity  Trust  Co.  [N.  J. 
Eq.]  63  A.  18.  Foreign  executors  cannot, 
against  their  will,  be  made  parties  to  a  suit 
to  compel  an  accounting  by  a  resident  trus- 
tee, though  the  estate  wliich  they  represent 
is  interested  in  the  subject-matter  of  the  ac- 
counting. Id.  Foreign  executrix  cannot  be 
sued  in  Texas  on  judgment  rendered  against 
her  in  her  official  capacity  in  state  of  her 
appointment  until  she  has  taken  out  an- 
cillary  letters  in   Texas.     Clarke  v.   Webster 
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]y  been  appointed  in  the  latter  state.^*  The  objection  that  the  ancillary  administra- 
tor has  no  right  to  sue  a  resident  of  the  state  of  the  domiciliary  administration  who 
happens  to  be  in  the  Jurisdiction  of  the  ancillary  administration  is  waived  unless 
raised  in  limine.^^ 

In  Louisiana  a  succession  can  ordinarily  only  be  sued  in  the  court  in  which  it 
is  pending  and  the  administrator  in  the  court  which  appointed  him,^"  but  this  rule 
does  not  apply  to  suits  in  revendication  of  realty,  which  may  be  brought  in  the 
parish  where  the  property  is  situated.^'  A  suit  against  an  administrator  individual- 
ly on  a  liability  alleged  to  have  grown  out  of  his  personal  acts  must  be  brought  in 
the  court  of  his  domicile.^* 

An  administrator  suing  on  a  cause  of  action  accruing  after  the  death  of  his 
intestate  may  sue  in  his  representative  capacity.^^  If  decedent  had  a  vested  right 
io  sue,  the  representative  is  a  proper  party  to  maintain  the  action. ^o  He  is  not  a 
necessary  party  unless  the  action  affects  some  interest  or  title  which  he  reoresents 
in  his  official  capacity.^^  The  title  and  pleadings  may  be  considered  together  to 
determine  whether  the  action  is  an  individual  or  representative  one."  T\niere  the 
record  shows  an  order  reviving  a  suit  in  the  name  of  plaintiff  as  administrator,  he 
becomes  plaintiff  in  his  representative  capacity  regardless  of  the  form  of  the  cap- 
tion.=^  A\naere  it  does  not  appear  from  the  declaration  that  the  cause  of  action  ac- 
crued to  the  estate,  words  describing  plaintiff  as  executor  or  administrator  mav  be 
stricken  as  descriptio  personae,  and  he  may  be  allowed  to  recover  in  his  individual 
capacity.^* 

The  complaint  in  an  action  by  an  executor  or  administrator  must  allege  facts 
showing  his  authority.-^  The  want  of  profert  of  letters  does  not  warrant  the  strik- 
ing out  of  a  declaration  cont-aining  an  averment  of  the  grantino-  of  letters  with  the 
mention  of  their  date  and  the  officer  granting  them.^®  The  usual  rules  as  to  loin- 
der  of  coimts^^  and  the  necessity  of  verified  denials^^  apply.     The  rieht  of  an  inde- 


ITex.    Civ.    App.]    16    Tex.    Ct.    Rep.    320,    94 
S.   W.   1088. 

14.  Under  Code  1S96,  §  360,  where  he  has 
complied  with  §  3E9.  Campbell  v.  Hughes 
[Aia.]    42   So.   42. 

15.  Kraft  v.  Moore    [Ark.]    89   S.  W.   51. 

16.  Code  Prac.  art.  164.  Applies  to  suit 
for  damag-es  against  succession  and  admin- 
istrator for  slander  of  title  in  inventorying 
property  as  belonging  to  the  succession, 
though  joined  witli  a  suit  in  jactitation. 
Williams'    Heirs  v.    Zengel    [La.]    42    So.    153. 

17.  As  a  suit  in  jactitation.  Williams' 
Heirs  v.   Zengel    [La.]    42   So.   153. 

IS.  As  a  suit  growing  out  of  his  act  in 
maliciously  causing  property  of  another  to 
be  inventoried  as  belonging  to  the  succes- 
sion lie  administers.  Williams'  Heirs  v. 
Zengel    [La.]    42    So.    153. 

19.  Sautter  v.  Metropolitan  Life  Ins.  Co. 
[N.   J.   Law]    63  A.   994. 

20.  Action  for  conversion  of  stock  by 
transfer  procured  from  decedent  while  he 
v.-as  non  compos  mentis.  Hagar  v.  Norton, 
188    Mass.    47.    73   X.    E.    1073. 

21.  Not  a  necessary  party  to  a  bill  by  the 
widow  to  have  dower  and  homestead  assign- 
ed to  her.  Higgins  v.  Higgins,  219  111.  146, 
76    N.    E.    86. 

22.  Where  executrix  was  substituted  for 
deceased  plaintiff  and  filed  supplemental 
complaint  showing  her  succession  to  plain- 
tiff's rights,  and  issued  supplemental  sum- 
mons    against     additional     defendants,     held 


that  the  fact  that  title  of  summons  and  com- 
plaint did  not  describe  her  as  executrix  did 
not  deprive  her  of  her  right  to  have  action 
preferred  upon  trial  calendar  over  other 
cases  noticed  for  trial  at  same  term  under 
Code  Civ.  Proc.  §  791.  subd.  5.  Chumar  v. 
Melvin,   98  N.  Y.   S.    351. 

23.  Southern  R.  Co.  v.  Morris  [Ala  1  42 
So.    17.  L.-vid.j    -i^ 

24.  Hayes  v.   Rich    [Me.]    64  A,  659 

25.  Since  under  Const,  art.  5,  §  17,  coun- 
ty judge  has  general  power  to  grant  let- 
ters of  administration,  and  since  letters  may 
be  granted  on  the  estate  of  a  minor,  an  al- 
legation in  a  declaration  that  a  named  per- 
son was  duly  appointed  administrator  of  the 
estate  of  a  named  deceased  minor  is  a  suffi- 
cient allegation  of  the  granting  of  the  let- 
ters of  administration,  the  regularity  o(  the 
granting  thereof  not  being  subject  to  col- 
lateral attack.  Bowden  v.  Jacksonville  Elec 
Co.  [Fla.]  41  So.  400.  Allegation  in  declara- 
tion that  B  was  "duly  appointed"  adminis- 
trator is  equivalent  to  an  allegation  that 
he  was  appointed   according  to  law.     Id. 

26.  Defect  held  purely  technical  and,  so 
far  as  appeared,  without  harm  to  defend- 
ant, since  letters  are  matters  of  public 
record  (P.  L.  1S9S,  p.  775,  §  158),  of  which 
defendant  could  require  plaintiff  to  furnish 
a  copy  before  plea  filed  (P.  L.  1903,  p.  567, 
§  102).  Sautter  v.  Metropolitan  Life  Ins' 
Co.   [N.  J.  Law]   63  A.  994. 

27.  Joinder   of   common    money    counts    in 
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pendent  executor  to  sue  for  the  recovery  of  property  belonging  to  the  estate  can 
only  be  qnestioned  nnder  a  plea  in  abatement.-^  A  complaint  against  the  defend- 
ant individually  and  in  his  representative  capacity  is  good  on  demurrer  though  the 
court  has  no  jurisdiction  of  an  action  against  him  in  the  latter  capacity.^" 

Costs  and  counsel  fees.^^ — The  costs  and  disbursements  of  suits  to  settle  the 
estate^^  and  the  costs  of  a  reference  in  a  suit  for  partition  of  the  realty  and  the 
distribution  of  the  personalty  among  those  entitled  thereto""  are  ordinarily  payable 
out  Off  the  funds  of  the  estate.  Where  the  representative  unreasonably  neglects 
and  resists  the  payment  of  a  claim,  costs  may  be  awarded  against  hiui,  payable  out 
of  the  'estate,  in  an  action  to  enforce  it.^*  A  penalty  taxed  against  a  surety  on  an 
appeal  taken  by  him  solely  for  his  own  benefit  is  not  chargeable  against  the  estate.^^ 
In  Maine  a  judgment  for  costs  in  favor  of  an  administrator  on  the  granting  of  a 
nonsuit  in  an  action  brought  against  him  in  his  representative  capacity  belongs 
to  him  personally,  and  he  may  sue  thereon  in  his  own  name.^"^ 

§  11.  Accounting  and  settlement  hy  rejyresentatives.  A.  The  right  and 
uuiv.^' — Eepresentatives  are  generally  required  to  file  accounts  at  specified  times."'* 
The  representative  of  a  deceased  executrix  who  was  entitled  to  the  income  of  tlie 
estate  for  life  may  be  required  to  account  for  the  principal  of  the  estate.^®     No 


assumpsit  setting  forth  snndr3''  indebted- 
nesses of  defendant  to  plaintiff  as  adminis- 
trator, etc.,  and  special  counts  based  upon 
policies  of  life  insurance  issued  to  plaintiff's 
Intestate  and  payable  to  his  administrator, 
held  not  to  tend  to  prejudice  or  embarrass 
a  fair  trial  of  the  action.  Sautter  v.  Metro- 
politan Life  Ins.  Co.    [N.   J.   Law]    63   A.   994. 

28.  Acceptance  of  drafts  by  executrix  in 
her  representative  capacity  held  established 
by  their  introduction  in  evidence  in  an  ac- 
tion thereon  against  her,  where  there  was 
no  denial  under  oath  as  required  by  statute. 
Ellis  V.  Marshall  Car  V\nTeel  &  Foundry  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  719,  95 
S.   W.    689. 

29.  The  right  of  one  appointed  independ- 
ent executor  by  order  of  the  probate  court 
to  sue  for  the  recovery  of  property  belonging 
to  the  estate  can  only  be  questioned  under 
a  plea  in  abatement.  Fischer  v.  Giddings 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  2S8,  95  S. 
W.   33. 

30.  Where  executor  is  sued  both  individu- 
ally and  as  executor,  the  complaint  is  good 
against  demurrer  though  court  has  no  juris- 
diction of  an  action  against  an  executor  in 
his  representative  capacity.  Burstein  v. 
Levy,  49  Misc.  469,  98  N.  T.  S.  853. 

31.  See  5  C.  L.  1257.  For  allowance  to 
representative  on  accounting  see  §  9  D,  ante. 
For  imposition  of  costs  in  various  probate 
proceeding  see  sections  dealing  with  pro- 
ceedings referred  to.  For  costs  in  will  con- 
tests,   etc.,   see  Wills,   6  C.   L.   1880. 

32.  In  absence  of  order  making  executrix 
personally  liable  therefor.  Lockwood  v. 
Lockwood,    73   S.    C.   18,    52    S.   E.   735. 

33.  McCoy    V.    McCoy    [Va.]    54    S.    E.    995. 

34.  Code  Civ.  Proc.  §  1836.  Gardner  v. 
Pitcher,  109  App.  Div.  106,  95  N.  Y.  S.  678. 
Award  held  proper  where  only  issue  was 
whether  claim  had  been  presented  and  re- 
jected and  was,  therefore,  barred  by  limita- 
tions, where  that  issue  was  decided  against 
the  administrator.     Id. 

35.  Ten    per    cent,    penalty    taxed    against 


surety  of  executor  on  unsuccessful  appeal 
by  him  from  judgment  in  favor  of  widow 
of  testator  for  her  interest  in  the  estate. 
Frazer  v.  Fidelity  &  Deposit  Co.  [Ky.]  8J> 
S.   W.    134. 

36.  Hayes  v.  Rich    [Me.]    64  A.  659. 

37.  See  5  C.  L.  1258. 

38.  Agreement  between  widow  and  adult 
heirs  for  purpose  of  settling  and  distribut- 
ing estate,  and  providing  that  she  was  to  be 
appointed  administratrix  without  bond,  held 
when  construed  in  light  of  statutes  relating 
to  duties  of  administrators,  not  to  relieve 
widow,  when  appointed,  from  duty  to  file 
inventory  and  render  an  account  imposed  by 
Rev.  Laws,  c.  155,  §  9,  and  c.  150,  §§  1,  5, 
or  to  deprive  probate  court  of  its  jurisdic- 
tion over  the  estate.  Fletcher  v.  Fletcher, 
191  Mass.  211,  77  N.  E.  758.  In  any  event 
agreement  was  not  binding  on  minor  heir, 
without  the  appointment  of  a  probate  guar- 
dian, so  that  she  had  right  to  demand  ac- 
counting in  probate  court.  Id.  St.  1903,  § 
3S58,  requiring  representative  to  have  his 
accounts  settled  in  county  court  and  to  file 
settlement  and  vouchers  supporting  same,  is 
mandatory  and  cannot  be  v>-aived  by  heirs, 
and  iTence  representative  is  not  relieved  from 
compliance  therewith  by  receipt  from  dev- 
isees, all  of  wliom  are  sui  juris,  sliowing  a 
complete  settlement  of  the  estate  to  their 
satisfaction,  nor  are  they  entitled  to  have 
such  receipt  filed  as  their  final  settlement 
and  thereupon  to  be  discharged.  Dant's 
Ex'rs    V.    Cooper    [Ky.]    96    S.    W.    454. 

Special  administrators:  Code  Civ.  Proc. 
?§  1622-1627,  relating  to  accounting  by  ex- 
ecutors and  administrators,  apply  to  special 
administrators  so  that  it  is  the  duty  of  sucii 
an  administrator  to  file  the  accounts  there- 
in provided  for  prior  to  the  appointment  of 
a  regular  executor  or  administrator  and  of 
the  court  to  hear  and  determine  the  issues 
raiLred  by  the  filing  of  objections  thereto. 
French  v.  Superior  Ct.   [Cal.  App.]   85  P.  133. 

39.  Where  widow,  who  was  also  exec- 
utrix,   was   entitled   to   income   of   trust    fund 
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accounting  is  necessary  where  the  representative  is  the  sole  person  interested. *°  In 
New  York  the  surrogate  has  authority  to  make  a  trust  company  designated  by  him 
as  the  depositary  of  the  funds  coming  into  the  hands  of  the  temporar)'  administrator 
a  party  to  the  latter  s  accounting.*^  A  final  accounting  should  not  be  ordered  pend- 
ing the  settlement  of  an  adverse  claim  to  certain  property  by  the  representative  in- 
dividually.*^ 

Actions  for  an  accounting  must  be  brought  within  the  time  fixed  by  the  stat- 
ute of  limitations/^  but  unless  the  facts  upon  which  the  running  of  limitations  de- 
pends are  clear  and  uncontroverted  mere  lapse  of  time  is  not  a  bar  to  an  accountiug 
by  the  representative,  and  the  question  whether  the  statute  of  limitations  is  a  "bar 
to  any  claim  made  by  the  petitioner  should  not  be  decided  until  after  the  account- 
ing is  had.**  The  right  to  compel  an  accoimting  in  equity  may  be  barred  by 
laches.*^ 

(§11)  B.  WJio  may  reqiiire.^^ — Anyone  interested  in  the  estate  may  or- 
dinarily compel  an  accounting  by  the  representative.*^     One  executor  may  compel 


during  her  life  but  not  to  any  part  of  the 
principal  whicli  was  to  go  to  others  on  her 
death,  held  that  on  her  death  her  adminis- 
trator was  properly  required  to  account  for 
the  principal,  though  executrix  had  previ- 
ously filed  an  administration  account  show- 
ing such  principal  in  her  hands.  In  re 
Stewart's  Estate,   212   Pa.    327,   61  A.   941. 

40.  Where  executrix  who  was  sole  lega- 
tee of  personalty  paid  decedent's  debts,  and 
funeral  expenses,  and  expenses  of  adminis- 
tration, her  title  to  personalty  as  executrix 
merged  in  her  title  as  legatee  and  no  judi- 
cial settlement  of  her  accounts  or  decree  of 
.court  was  necessary  to  effect  such  merger. 
In  re  Kinsella's  Estate.  50  Misc.  235,  100  N. 
T.  S.  4S5.  Since  she,  being  the  only  person 
interested  in  the  personalty  and  the  will  be- 
ing self-executing  as  to  the  realty,  could  nor 
be  compelled  to  account,  held  that,  upon 
her  death,  a  devisee  of  the  realty  in  re- 
mainder could  not  compel  her  executrix  to 
account  for  the  purpose  of  subjecting  the 
personalty  to  the  payment  of  the  transfer 
tax  on  his  share  of  the  realty  and  the  ex- 
pense of  determining  the  amount  thereof. 
or  the  expense  of  his  appointment  as  ad- 
ministrator with  the  will  annexed,  such  ap- 
pointment  being   unnecessary.     Id. 

41."  The  surrogate  has  authority  to  make 
a  trust  company,  designated  by  him  as  the 
depositary  of  the  funds  of  a  temporary  ad- 
ministrator under  Code  Civ.  Proc.  §  2678,  a 
party  to  the  accounting  of  such  administra- 
tor, the  company  being  an  officer  of  the 
court  in  view  of  Id.  §  26S0,  providing  that 
money  so  deposited  cannot  be  paid  out  with- 
out an  order  of  court.  In  re  Rothschild,  10^ 
App.  Div.  546,  96  N.  Y.  S.   372. 

42.  Application  for  order  requiring  a 
final  ref)ort  and  for  distribution  properly 
denied  pending  an  appeal  from  an  order 
adjudging  that  certain  notes  belonged  to  the 
administratrix  individually  and  were  not 
assets  of  the  estate.  In  re  Smith's  Estate 
[Iowa]    109    N.   W.   196. 

43.  Action  held  barred.  Monroe  v.  Ma- 
ther-Lovelace, 100  N.  Y.  S.  27. 

44.  In  re  Ashheim's  Estate,  97  N.  Y.  S. 
607.  Fact  that  ten  years  had  elapsed  since 
granting  of  letters  held  not  a  defense  to  f 
proceeding  to  compel  an   executor,  who  held 


and  managed  trust  fund  himself  instead  of 
turning  it  over  to  trustee  as  provided  by 
the  will,  to  account,  but  question  whether 
right  of  petitioner  to  compel  him  to  turn 
over  fund  to  trustee  had  been  barred  would 
be   left   open    until    after   accounting.      Id. 

45.  Suit  arising  out  of  neglect  of  survivor 
of  two  executors  to  give  proper  attention  to 
the  management  of  the  estate,  and  to  call 
the  estate  of  his  coexecutor  to  account 
promptly  after  his  decease,  and  calling  for 
an  accounting,  held  barred  by  delay  of  17 
years,  complainants  being  chargeable  with 
notice  of  their  rights.  Hill  v.  Hill  [N.  J. 
Eq.]     62    A.    385. 

46.  See   5   C.   L.    1259. 

47.  Court  held  to  have  jurisdiction  to  en- 
tertain proceeding  by  mere  volunteer  to 
compel  executor,  who  was  also  gvardian  of 
minor  legatee,  to  make  a  final  report  of  his 
trust  and  charge  himself  as  guardian  with 
the  unexpended  remainder  of  the  estate, 
though,  as  far  as  appeared  from  the  record, 
the  ward,  who  was  old  enough  to  choose, 
her  own  guardian,  was  not  dissrttlsfled  with 
the  situation  of  the  estate.  Wheeler  v. 
Long,  128  Iowa,  643,  105  N.  W.  161.  Su- 
preme court  held  not  justified  in  overruling 
conclusion  of  probate  court  that  there  was 
no  sufficient  reason  for  an  immediate  clos- 
ing of  executor's  account.  Id.  Where  ex- 
ecutrix advertised  for  claims  and  after  ex- 
piration of  time  fixed  therein  paid  out  en- 
tire estate  in  paying  claims  presented,  but 
never  wound  up  the  estate  by  final  account- 
ing and  decree,  held  that,  under  Code  Civ. 
Proc.  §  2726,  a  creditor  who  had  never  pre- 
sented his  claim  had  an  absolute  right  to 
compel  her  to  account  in  proceedings  insti- 
tuted in  the  surrogate's  court.  In  re  Gill, 
183  N.  Y.  347,  76  X.  E.  274,  rvg.  101  App. 
Div.  607,  91  N.  Y.  S.  1095.  Beneficiary  held 
a  person  interested  and  hence  entitled  to 
compel  executor  and  testamentary  trustee  to 
account  under  Code  Civ.  Proc.  §  2808.  Meeks 
V.  Meeks,  100  N.  Y.  S.  667.  One  to  whom 
legatees  have  assigned  portions  of  their 
legacies  may  go  into  the  surrogate's  court, 
which  is  the  appropriate  tribunal  for  that 
purpose,  and  call  the  administrator  to  ac- 
•ount.  Citizens'  Central  Nat.  Bank  v.  Top- 
litz,   98  N.   Y.   S.   826.     Under  Code  Civ.  Proc. 
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an  accounting  by  his  coexecutor  where  the  latter  has  administered  and  distributed 
the  estate  to  the  exclusion  of  the  former.*^ 

(§  11)  C.  Scope  and  contents  of  account.*^ — ^The  representative  should 
.charge  himself  with  the  assets  described  in  the  inventory  and  credit  himself  with 
all  proper  expenditures  and  with  property  turned  over  to  the  heirs  under  valid 
agreements.^"  In  most  states  the  account  must  be  accompanied  by  vouchers  cover- 
ing all  expenditures."  Items  of  credit  must  not  be  too  narrowly  or  technically 
construed.^^  The  representative  is  not  officially  accountable  for  funds  I'eceived 
by  him  in  the  management  of  realty  where  he  was  unauthorized  to  receive  them." 

(§11)  D.  Procedure.^* — The  statutory  notice  O'f  the  proceedings  for  the 
settlement  of  the  account  must  be  given.^^  Anyone  interested  is  generally  given 
the  right  to  file  objections/^  or  the  court  may  inquire  into  and  settle  the  account 
of  his  own  motion.^'  A  failure  to  object  to  items  in  the  first  report  is  not  a  waiver 
of  the  right  to  object  to  them  upon  the  filing  of  a  supplemental  report.^^  Objec- 
tions to  matters  not  touched  upon  in  intermediate  reports  will  be  ignored  where 
tlic  estate  remains  open.^^  In  some  states  the  account  niay  be  sent  to  a  referee 
for  examination.^*'     In  New  York  proceedings  in  the  surrogate's  court  for  an  ac- 


5  2725,  widow  who  was  given  use  of  residue 
of  estate  for  life  in  lieu  of  dower  held  en- 
titled to  petition  surrogate  for  an  interme- 
diate accounting-  by  the  executor.  In  re 
Tlsdale,  110  App.  Div.  S57,  97  N.  Y.  S.  494. 
Deed  of  widow  held  not  to  show  election 
to  take  dower  in  view  of  other  evidence,  so 
that  its  exclusion  was  not  reversible  error. 
Id.  Failure  of  widow  to  allege  and  prove 
performance  of  conditions  subsequent  on 
which  legacy  was  given  to  her  held  not  to 
defeat  her  right  to  accounting.  Id.  Nor 
did  failure  to  allege  and  prove  election  to 
take  under  the  will,  where  there  was  enough 
In  the  record   to  show  such  an   election.     Id. 

48.  Trust  company  may  do  so  both  foi- 
purpose  of  protecting  itself  against  creditors 
and  to  enable  it  to  present  its  claim  for 
commissions  and  expenses.  In  re  McManus" 
■Estate,  212  Pa.  2C7,  61  A.  892. 
-     41>.     See    5    C.    L.    1259. 

50.  Under  agreement  between  widow  and 
^dult  heirs  and  a  third  person  to  be  appoint- 
ed guardian  of  minor  heir,  whereby  widow 
was  to  pay  certain  notes  and  certain  prop- 
erty was  to  be  delivered  to  the  adults  and 
they  released  their  interest  in  other  proper- 
ty to  widow  and  minor,  held  that  widow  as 
administratrix  in  her  account  sho^ild  have 
charged  herself  with  the  assets  described 
In  the  inventory,  and  credited  herself  with 
the  property  turned  over  to  the  adult  heirs 
in  pursuance  of  the  agreement,  and  have 
shown  that  property  released  by  them  had 
been  turned  over  to  her  as  widow  and  the 
minor  heir,  leaving  items  outside  of  the 
agreement  to  be  accounted  for  in  the  usual 
way.  Fletcher  v.  Fletcher,  191  Mass.  211, 
77  N.  E.  758.  Account  ascertaining  what  the 
shares  of  each  party  would  have  been  if  no 
agreement  had  been  made,  and  showing  a 
performance  of  the  agreement  and  showing 
a  payment  of  the  notes  by  widow  and  charg- 
ing them  on  debit  and  credit  side  of  her 
account,  held  to  accomplish  same  result, 
and  could  be  treated  as  if  allowed  after  a 
formal  decree  of  distribution.  Id.  Money 
for  which  executrix  gave  executor  checks 
payable    to    bearer    which    executor    testified 


he  did  not  use  for  any  personal  object  held 
properly  credited  among  items  of  household 
expense  made  by  the  executrix,  the  stubs  of 
the  check  book  showing  that  It  was  drawn 
for  that  purpose.  In  re  Freel,  99  N.  Y.  S. 
505. 

51.  Executors  not  allowed  for  payment 
made  to  one  of  their  number,  since  deceased, 
to  reimburse  him  for  money  alleged  to  have 
been  advanced  by  him  to  one  of  the  lega- 
tees, there  being  no  voucher  from  such 
legatee,  and  the  evidence  being  insvTfFicient 
to  warrant  Its  allowance.  Woolsey  v.  Wool- 
sey,  68  N.  J.  Eq.  763,  62  A.  686.  Under  Hev. 
St.  1899,  §  4721,  administrator  must  file 
vouchers  for  all  payments  made  by  him, 
and  no  allowance  will  be  made  where  he 
does  not  do  so,  at  least  without  a  show- 
ing that  it  was  practically  impossible  to 
procure  them.  Rice  v.  Tilton  [Wyo.]  82  P. 
577. 

52.  Held  to  sufficiently  appear  in  credit 
that  administrator  was  claiming  an  allowance 
for  Joint  fee  for  attorneys'  services  render- 
ed by  himself  and  an  associate.  .lohn  v. 
Sharpe     [Ala.]    41    So.    635. 

53.  For  rents  collected  before  date  of 
order  directing  estate  to  be  administered 
as  insolvent,  though  he  would  be  person- 
ally accountable  therefor  to  the  heirs  in  a 
proper  proceeding.  Ayers  v.  Laighton,  73 
N.    H.    487,    63    A.    43. 

54.  See   5   C.   L.   1260. 

55.  An  allegation  by  sureties  of  want  of 
actual  notice  is  of  no  avail,  where  it  ap- 
pears that  the  notice  required  by  statute 
was  given.  In  re  Sheets'  Estate  [Pa.]  64 
A.    413. 

50.  Legatee  may  file  objections  to  account 
being  a  "person  interested"  within  the  mean- 
ing of  Code  Civ.  Proc.  §  1626.  In  re  Pease's 
Estate    [Cal.]    85   P.    149. 

57.  Executor  cannot  complain  because  ob- 
jections were  not  filed  by  a  person  inter- 
ested.    In  re  Pease's  Estate   [Cal.]   85  P.  149. 

58.  Failure  to  object  to  particular  items 
by  party  objecting  to  others.  Morrissey  v. 
Rogers,    120    111.   App.    37. 

59.  Objections     relating     to     management 
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counting  will  be  stayed  ])ending  the  determination  of  an  action  previously  com- 
inenoed  in  the  supreme  court  covering  every  question  which  could  be  raised  on  the 
accounting.'^^ 

In  an  action  by  the  heirs  and  distributees  against  the  administrator  for  an 
account  and  settlement,  the  complaint  need  only  allege  a  breach  of  duty  in  failing 
to  tile  a  final  account  and  to  fully  account  and  settle,  it  being  unnecessary  to  specifi- 
cally set  out  the  debts  which  the  administrator  has  failed  to  collect.*^^  An  ob- 
jection that  such  action  should  have  been  brought  on  relation  of  the  state  is  waived 
unless  made  promptly,""  and  the  court  may  in  its  discretion  allow  an  amendment 
in  this  regard. °* 

(§11)  E.  The  decree  or  order. ^^ — In  some  states  judgments  allowing  inter- 
mediate accounts  are  conclusive^"  while  in  others  they  are  only  prima  facie  cor- 
rect."^ It  is  sometimes  provided  that  on  every  settlement  former  accounts  may  be 
so  far  opened  as  to  correct  any  mistake  or  error  therein  except  as  to  disputed  mat- 
ters previously  heard  and  determined."^  The  settlement  of  an  intermediate  ac- 
count is  not  an  adjudication  of  the  absolute  right  of  the  heirs  to  the  funds  that 
may  finally  remain  iii  the  representative's  hands,  nor  does  it  conclude  his  right  and 
the  right  of  his  sureties  to  redress  for  actionable  fraud  on  the  part  of  the  heirs."® 
An  order  overruling  objections  to  intermediate  reports  will  not  be  reversed  be- 
cause of  an  error  in  the  balance  carried  over  from  the  first  to  the  second  account 
^^here  the  estate  remains  open  so  that  the  error  may  be  corrected  in  the  final  ac- 
count.'^"  The  approval  of  the  corrected  final  report  entitles  the  representative  to 
his  discharge  whether  the  corrections  were  made  by  the  court  or  by  the  i^epresenta- 
tive  pursuant  to  the  court's  ordcr."^^ 


of   the  realty.      In   re   Smith's   Estate    [Iowa] 
109    N.    W.    196. 

60.  Surrogate,  having  authority  to  send 
account  to  referee,  may  send  it  back  for  a 
fuller  report.  In  re  Schroeder,  99  N.  Y.  S. 
176. 

61.  In  re  Llado's  Estate,  50  Misc.  227, 
100   N.   Y.   S.   495. 

62.  Mann  v.  Baker  [N.  C]  55  S.  B.  102. 
Complaint  in  action  against  administrator 
d.  b.  n.  held  sufficient  to  show  that  action 
was  for  a  full  accounting  and  to  recover, 
not  only  any  balance  actually  collected,  but 
for  any  sums  v/hich  should  have  been  col- 
lected.    Id. 

63.  Objection  that  action  by  heirs  and 
distributees  against  adm.inistrator  d.  b.  n. 
for  an  account  and  settlement  should  have 
l)een  brought  by  them  on  relation  of  the 
state  held  waived  by  delay  in  making  It. 
Mann  v.   Baker   [N.   C]    55   S.   E.   102. 

64.  Mann    v.    Baker    [N.    C]    55    S.    E.    102. 

65.  See,  also,   §   15,  post. 

66.  Judgment  allowing  annual  account  of 
administratrix  is  final  and  can  only  be  set 
aside  on  ground  of  fraud  or  mistake.  In  re 
Young  [Mich.]  108  N.  W.  88.  On  application 
for  a  bill  of  review  no  distinction  is  to  be 
made  between  original  and  final  account. 
In  re  Sheets'  Estate  [Pa.]  64  A.  413.  "Where 
sureties  fail  to  object'  to  charges  against 
administrator  in  original  accounts  and  de- 
cisions confirming  them  are  never  reversed 
or  reviewed,  they  cannot  question  correct- 
ness of  such  charges  in  subsequent  ac- 
counts.     Id. 

67.  Are    prima    facie    correct    as    between 


the  parties  interested  as  to  items  in  support 
of  vsrhich  there  is  evidence  filed  with  such 
settlement.  Under^  St.  1903,  §§  1062,  1067, 
there  is  no  presumption  in  favor  of  an 
item  unless  there  is  evidence  on  file  with 
the  court's  settlement  upon  which  the  county 
judge  could  reasonably  have  acted  in  allow- 
ing the  claim.  Herndon  v.  McDowell  [Ky.] 
89  S.  W.  539.  Item  for  claim  in  favor  of  ad- 
ministratrix for  board  of  deceased  proved 
by  her  affidavit  and  that  of  a  third  person 
and  included  in  settlement  held  prima  facie 
correct.  Id.  Petition  seeking  to  surcharge 
settlement  which  merely  alleged  that  claim 
for  board  of  deceased  was  unjust  because 
claimant  was  not  an  innkeeper  or  a  keeper 
of  a  house  of  private  entertainment  held  in- 
sufficient for  failing  to  allege  that  decedent 
had  not  made  a  contract  to  pay  for  such 
board.      Id. 

6S.  Rev.  St.  1906,  §  6187.  Adjudication 
and  settlement  of  first  account  held  not  con- 
clusive as  to  whether  administrator  s'hould 
be  charged  with  amount  of  his  debt  to  the 
estate.  Lambright  v.  Lambright  [Ohio!  7S 
N.   E.   265. 

69.  Settlement  of  account  with  reference 
to  rents  collected  while  estate  was  being 
administered  as  insolvent,  and  order  char"-"^ 
ing  him  with  all  of  them,  including  those 
embezzled  by  co-administrator,  held  not  to 
conclude  his  right  to  redress  for  fraud  of 
heirs  in  procuring  appointment  of  co-ad- 
ministrator. Ayers  v.  Laighton  73  N  IT 
487,    63    A.    43. 

70.  In  re  Smith's  Estate  [Iowa]  109  N  W 
196. 
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In  the  absence  of  a  showing  of  bad  faith  or  gTOss  neglect  on  the  part  of  an 
administrator  whose  accounts  are  surcharged,  the  entire  amount  so  realized  will 
not  be  given  to  the  creditor  procuring  the  surcharge/ -  nor  will  he  be  given  an  allow- 
ance for  counsel  fees,  though  the  surcharge  was  opposed  by  certain  other  claimants/^ 

Costs  of  accounting  proceedings  are  ordinarily  payable  out  of  the  estate,^*  but 
may  be  charged  against  the  representative  personally  where  he  has  been  guilty  of 
fraud  or  misconduct/^ 

Interested  parties  are  not  prejudiced  by  the  allowance  of  accounts  or  items 
where  they  consent  thereto/^ 

§  12.  Disivihution  and  disposal  of  funds.'''' — The  jurisdiction  of  the  various 
courts  over  proceedings  to  obtain  distribution  and  to-  determine  matters  incidentally 
involved  therein  has  been  treated  in  a  previous  section.'^ 

Occasion  and  time  for  distrihutionP — Cash  in  the  hands  of  the  representative 
should  not  be  ordered  distributed  before  the  final  wdnding  up  of  the  estate. ^°  Realty 
not  needed  for  the  payment  of  debts,  expenses,  and  legacies,  should  be  distributed 
to  the  devisees  immediately  after  the  settlement  of  the  executor's  account. ^^  The 
interested  parties  may  waive  the  rendition  and  settlement  of  the  account  and  con- 
sent that  distribution  be  made  without  it.^^  The  fact  that  all  the  property  is 
given  to  the  representative  for  life  to  use  for  her  comfortable  maintenance  does 
not  prevent  the  closing  of  the  estate  during  her  lifetime.^^     The  court  has  no  au- 


71.  Corrected  final  report  held  to  be  final 
report  of  administratrix.  Hartzell  v.  Hart- 
zell    [Ind.   App.]    76    N.    E.    439. 

72.  Will  be  divided  among  all  creditors. 
In  re  McPherran's  Estate,  212  Pa.  425,  61  A. 
954. 

73.  Particularly  where  claim  therefor 
was  not  made  at  the  audit.  In  re  McPher- 
ran's   Estate,    212    Pa.    425,    61    A.    954. 

74.  Appellate  court  held  not  to  have  erreo 
in  ordering  costs  of  that  court  on  appeal 
in  proceedings  on  final  report  of  executors 
to  be  paid  out  of  the  estate.  Peterman  v. 
U.  S.  Rubber  Co.  [111.]  77  N.  E.  1108,  afg. 
119  111.  App.  610.  Circuit  court  held  not 
to  have  abused  discretion  in  requiring  one- 
third  of  the  costs  to  be  paid  out  of  the  fund? 
of  the  estate  on  appeal  to  it.  Id.  Special 
guardian  and  counsel  who,  in  effect,  repre- 
sented estate  held  entitled  to  costs  payable 
out  of  the  estate.  In  re  Seigler's  Estate. 
49  Misc.  189,  98  N.  Y.  S.  929.  Where  there 
was  nothing  requiring  expense  of  interme- 
diate accounting  to  be  charged  against  ad- 
ministrator personally,  and  though  techni- 
cally a  voluntary  one  it  was  practically  a 
compulsory  one  called  for  by  the  remainder- 
man who  objected  to  the  crediting  -of  cer- 
tain funds  to  income  and  thereby  giving 
them  to  life  beneficiary,  and  account  was 
sustained,  held  that  such  expense  should 
be  borne  half  by  the  corpus  of  the  estate 
and  half  by  the  income.  In  re  Stevens,  47 
Misc.  560,  95  N.  T.  S.  1084.  Executrix  of  de- 
ceased executor  held  improperly  charged 
personally  with  costs  of  proceeding  to  com- 
pel her  to  account  as  to  the  estate  of  which 
he  was  executor,  she  having  received  no 
property  as  executrix,  and  having  been  guilty 
of  no  misappropriation  of  funds  or  other 
wrongdoing,  but  they  should  be  made  pay- 
able out  of  the  estate  of  which  he  "tyas 
executor.  In  re  Walton,  98  N.  Y.  S.  42. 
Orphans'    court,    being   a   court   of   equity,    is 


vested  with  wide  discretion  upon  subject  of 
the  imposition  of  costs,  and  its  decrees  upon 
the  subject  will  not  be  disturbed  except  for 
clear  error.  Shadle's  Estate,  30  Pa.  Super. 
Ct.  160.  Costs  of  audit  of  administrator's 
accounts  held  properly  charged  against  es- 
tate. Id.  Costs  of  audit  of  administrator's 
accounts  will  not  be  imposed  upon  him 
where  they  were  not  incurred  solely  by  rea- 
son   of    his    dereliction.       Id. 

75.  Objectors  to  account  awarded  costs 
against  administrator,  payable  out  of  his 
share  of  the  estate  as  an  individual  on  con- 
firming referee's  report,  where  he  included 
false  and  fraudulent  items  in  his  account, 
and  his  application  to  have  matter  again 
referred  to  take  testimony  as  to  necessity 
for  and  value  of  attorney's  services  was  de- 
nied because  he  failed  to  produce  such  evi- 
dence at  first  liearing  after  notice  that  it 
was  necessary.  In  re  O'Hara's  Estate,  50 
Misc.    495,    100    N.    Y.    S.    635. 

76.  Cannot  claim  that  administrator's  re- 
turned checks  were  not  proper  vouchers 
where  they  ■were  offered 
'-.uch  w^ithout  objection. 
[Wyo.]    82    P.    577. 

77.  See  5  C.  L.  1262. 

78.  See  §  2  ante. 

79.  See  5  C.  L,.  1262. 

80.  It  being  necessary  to  make  provision 
for  payment  of  commissions,  expenses,  etc. 
In  re  Schroeder.  99  N.  Y.  S.  176. 

81.  Executors  have  no  authority  to  hold 
and  man.age  it  after  that  time.  Harris  v. 
Tngalls   [N".  H.]   64  A.  727. 

82.  Where  after  probate  of  will  executrix 
Tcquired  absolute  right  to  residue  under  will 
and  by  assignments,  held  ths^t  her  statement 
in  petition  for  decree  of  distribution,  filed 
ifter  time  for  filing  claims  had  expired,  that 
she  had  filed  no  accounts  as  executrix  be- 
cause she  was  entitled  to  the  whole  of  the 
residue  was  a  waiver  of  an  account,  and  de- 


and    received    as 
Rice      V.      Tilton 
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tliority,  upon  petition  of  the  distributees  and  over  the  objection  of  creditors,  to  ar- 
rest the  course  of  distribution,  charge  the  assets  with  a  lien  for  the  unpaid  debts, 
legacies,  and  expenses,  discharge  the  administrator,  and  deliver  the  property  to  tlie 
lieirs,  devisees,  or  residuary  legatees  burdened  only  with  the  charge  for  the  sums 
due,  to  be  paid  at  the  will  of  the  distributees,  or  when  they  are  compelled  to  pay  by 
a  suit  to  enforce  the  lien.^*  A  voluntary  settlement  and  distribution  does  nol:  re- 
lieve the  representative  from  liability  to  a  creditor  having  a  valid  claim  against  the 
estate  where  he  had  sufficient  assets  in  his  hands  to  pay  it,  even  though  he  acted 
in  good  faith  and  without  notice. ^^  In  Louisiana,  pending  the  homologation  of 
the  account,  the  succession  representative  has  the  right  to  retain  the  property  of 
the  succession  to  secure  the  payment  of  any  balance  that  may  be  found  due  him,^" 
and  hence  a  judgment  recognizing  heirs  and  decreeing  that  they  are  entitled  to 
receive  the  estate  from  the  representative  does  not  close  the  succession  or  authorize 
the  heirs  to  partition  the  property.^'  Statutes  in  some  states  provide  for  a  pro- 
ceeding in  the  probate  court  to  determine  the  descent  of  realty  and  for  its  distribu- 
tion where  there  has  been  no  administration  and  a  specified  time  has  elapsed  since 
the  decedent's  death.*^ 

Pariial  distrihution.^^ — In  some  states  an  application  for  a  partial  distribu- 
tion may  be  made  at  any  time  after  the  lapse  of  one  year  from  the  issuance  of  let- 
ters."" An  order  for  partial  distribution  does  not  affect  the  title  of  the  representa- 
tive to  property  not  covered  thereby.^^ 

Persons  entitled  to  receive  payment  or  transfer  of  sliarc.^" — Distribution  should 
be  made  to  those  entitled  thereto  by  the  wilP^  or  under  the  statutes  of  descent  and 
distribution."*     Distribution  must  be  made  in  accordance  with  the  rights  of  the 


cree  distributing  residue  to  her  without  re- 
quiring an  account,  made  after  due  notice, 
was  valid  on  collateral  attack.  Middlecoff 
V.   Superior  Ct.   [Cal.]   84  P.   764. 

83.     In  re  Young-   [Mich.]    108  N.  W.   88. 

&4.  In  re  Washburn's  Estate,  148  Cal.  64, 
82  P.  671.  Even  if  the  court  had  discretion- 
ary power  to  make  a  decree  of  distribution 
under  Such  circumstances  conditioned  on 
concurrent  payment  of  the  amounts  due  by 
the  distributees,  held  that  it  could  not  bo 
done  where  costs  of  administration  were  un- 
settled and  uncertain,  and  estate  was  not  in 
a  condition  to  'have  administration  closed. 
Id.  Where  offer  was  to  pay  debts,  etc.,  "on 
the  decree  of  distribution  being-  granted," 
held  that  no  such  course  was  pursued  or 
proposed.  Id.  Proceeding  held  not  to  come 
under  Code  Civ.  Proc.  §§  1663,  16-58-1661,  pro- 
viding for  distribution  In  certain  cases  on 
distributee's  giving  bond  as  security  for  his 
share  of  the  debts.     Id. 

8.K     See  §  6  D,  ante. 

86.  Code  Prac.  arts.  1003,  1007.  Succession 
of  Landry   [La.]   41  So.  490. 

87.  Executrix  may  oppose  partition  and 
retain  property  until  final  account  Is  homolo- 
gated. Succession  of  Landry  [La.]  41  So. 
490. 

88.  Laws  1901,  p.  567,  c.  346,  §  1,  as  amend- 
ed by  Lnws  1903,  p.  29.  c.  23.  Chadbourne  v. 
Alden  [Minn.]  107  N.  W.  148.  It  is  not  neces- 
sary that  the  order  fixing  the  time  and  place 
of  hearing  the  petition  should  describe  the 
land.  Id.  Order  held  valid  as  to  all  the 
land  though  it  described  only  a  part  of  it. 
Id. 

SO.      See   5   C.   L.    12  63. 


90.  Under  Code  Civ.  Proc.  §  2835,  held 
that  court  may  grant  petition  for  partial 
distribution  after  he  has  made  an  order  for 
sale  of  realty  to  pay  debts,  and  may  direct 
a  postponement  of  sale  pending  a  hearing  on 
such  petition.  State  v.  District  Ct.  [Mont.] 
86   P.    269. 

91.  Held  not  to  divest  administrator  of 
title  to  judgments  belonging  to  the  estate, 
and  not  to  affect  realty  subsequently  taken 
in  satisfaction  of  them.  Weir  v.  pagby  72 
Kan.  67,  82  P.  585. 

93.      See  5  C.  L.  1264. 

93.  Evidence  held  to  support  finding  that 
appellant  was  not  the  legatee  named  in  the 
will  and  was  not  entitled  to  anv  part  of  the 
estate.  In  re  Walker's  Estate,  148  Cal.  162, 
82  P.  770.  Decree  of  distribution  followed 
language  of  will  and  set  out  certain  de- 
scribed property  "to  "<V.  in  trust  for  B.  dur- 
ing her  life  and  after  her  decease  to  her 
heirs."  B.  and  her  son,  who  was  her  onlv 
heir,  were  consulted  in  making  the  distri- 
bution, but  there  was  no  agreement,  consent, 
or  understanding  between  the  distributees 
that  son  should  take  more  than  the  will  gave 
him.  Held  that  the  son  took  only  the  inter- 
est given  him  by  the  will,  and  the  remainder 
to  B.'s  heirs  being  void  as  contrary  to  the 
rule  against  perpetuities,  he  took  nothing. 
Gerard  v.  Ives.  78  Conn.  485,  62  A.  607. 
Decree  of  distribution  held  prober  as  to 
various  items.  Brown  v.  Brown  [S  C  ]  54  S 
E.   838. 

94.  The  administrator  must  distribute  the 
residue  of  the  rstate  among  those  entitled  to 
it  under  the  direction  of  the  court  and  ac- 
cording   to    law.      Mcfford    v.    Lamkin     [Ind. 
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parties  in  interest  as  then  existing,  and  the  probate  court  has  no  jurisdiction  to 
order  payment  to  a  devisee  or  legatee  whose  right  to  participate  has  passed  bj^  the 
judgment  of  a  court  of  competent  jurisdiction  to  a  third  person  not  a  party  to 
the  order  of  distribution.^^  So  too,  a  decree  of  a  court  of  general  jurisdiction  as 
to  the  ownership  of  the  proceeds  of  a  life  insurance  policy  is  conclusive  on  the  dis- 
tril)ution  of  the  fund  in  the  probate  court. ''^  The  Indiana  statute  authorizing  the 
administrator  to  pay  the  mone3's  held  by  him  into  court  for  distribution  was  enacted 
for  his  convenience  and  security,  and  he  cannot  by  virtue  of  its  provisions  relieve 
himself  from  the  obligations  imposed  by  the  acceptance  of  his  trust."^ 

The  validity  of  contracts  between  the  heirs  and  distributees  affecting  the 
manner  of  distribution,^^  the  effect  of  the  assignment  of  shares  to  third  persons,®' 
and  the  jurisdiction  of  the  probate  court  to  pass  on  such  matters,^  are  treated  in 
other  sections. 

The  distribution  of  and  succession  to  personalty,  wherever  situated,  is  gov- 
erned by  the  laws  of  the  decedent's  domicile.-  The  validity  of  payments  on  behalf 
of  minor  legatees  is  ordinarily  to  be  determined  by  the  law  of  their  domicile.^  As 
a  general  rule  assets  remaining  in  the  hands  of  an  ancillary  representative  after 
)iaying  the  claims  of  local  creditors  will  be  transferred  to  the  place  of  the  domicile 
for  distribution.*  The  courts  of  a  state  other  than  the  domicile  may,  however, 
after  t]ie  payment  of  costs  and  debts,  administer  and  distribute  the  personal  es- 
tate within  their  jurisdiction  according  to  the  laws  of  the  domicile.^ 

Distribution  in  Jdnd^  is  generally  allowable  with  the  consent  of  the  interested 
parties." 

Procedure  to  obtain  order  for  final  distribution.^ — ^The  distribution,  when  the 
petition  therefor  is  not  filed  with  the  final  account,  is  a  separate  and,  to  some  ex- 
tent, an  independent. proceeding,   jurisdiction  being  acquired  by  the  filing  of  a 


App.]  76  N.  E.  1024;  Id.,  77  N.  E.  960.  One 
claiming  share  of  estate  as  a  bastard  child 
of  an  intestate  can  only  recover  on  clear 
anrt  convincing  evidence  ■where  claim  Tvas 
repudiated  by  decedent  during  his  lifetime. 
In  re  Dundas'  Kstate,  213  Pa.  62S.   63  A.  45. 

9."».  Order  directing  payment  to  legatee  held 
not  to  protect  administrator  against  whom 
judgrfitnt  had  been  rendered  as  garnishee  in 
action  against  legatee  by  third  person.  Gel- 
ger  V.  Oaige    [Iowa]    105  N.  W.   1007. 

96.  While  the  orphans'  court  can  alone 
distribute  the  proceeds  of  an  insurance  pol- 
icy belonging  to  the  estate  of  a  decedent  and 
in  the  hands  of  her  administrator  among 
those  entitled  to  receive  tliem,  it  cannot 
award  the  fund  to  a  claimant  whose  claim 
has  been  adversely  passed  upon  by  a  court 
of  competent  jurisdiction  to  which  he,  in  a 
proper  proceeding  before  it,  submitted  the 
same.  In  re  Shortlidge's  Estate  [Pa.]  64  A. 
318.  Decree  of  common  pleas  that  assignee 
for  creditors  of  the  insured  was  not  entitled 
to  the  fund  held  conclusive.     Id. 

97.  Burns'  Ann.  St.  1901,  §  2557.  MefCord 
v.  Lamkin  [Ind.  App.]  77  N.  E.  960;  Id.,  76 
N.  E.  1024.  Validity  of  subscMfuent  order  of 
distribution  is  unaffected  by  such  payment. 
Id. 

98.  See  §  17,  post. 

99.  See  §  18,  post. 

1.  See   §  2,   ante. 

2.  Distribution  by  ancillary  administrator. 
Rader  v.  Stubblefield  [Wash.]  86  P.  560. 

3.  Transfer    in    District    of    Columbia    of 


property  there  situated  to  father  of  minor 
legatees  residing  in  Louisiana  held  valid  and 
binding  on  minors  where  under  laws  of 
Louisiana  the  father  was  fully  empowered 
to  collect  and  receive  same,  though  father 
was  resident  of  Virginia  under  whose  laws 
he  would  not  have  been  entitled  to  receive 
it  without  an  order  of  court,  it  not  appearing 
that  there  were  any  creditors  in  Virginia. 
Darlington  v.  Turner,  202  U.  S.  195,  50  Law. 
Ed. . 

4,  5.  Rader  v.  Stubblefield  [Wash.]  86  P 
560.  J    ou    JT. 

6.  See  5  C.  L.  1264. 

7.  Where  there  were  no  debts  and  no 
charges  which  will  directed  should  be  paid 
in  money,  held  that  executrix  was  not  bound 
to  sell  stocks  purchased  by  testator  for  in- 
vestment purposes  and  bringing  a  fair  profit, 
but  could,  by  analogy  to  Code.  §  3364,  relat- 
ing to  estates  of  intestates,  hold  them  for 
distribution  in  kind.  In  re  Fisher's  Estate 
128  Iowa,  626,  104  N.  W.  1023.  Where  estate 
held  majority  of  stock  in  a  corporation  and 
it  was  agreed  that  it  would  not  be  advisable 
to  sell  it,  held  that  it  was  proper  to  order  dis- 
tribution thereof  whereby  control  came  into 
hands  of  relatives  of  minor  heir,  who  was 
entitled  to  most  of  it,  who  were  friendly  to 
her  interests  and  there  was  no  showing  that 
they  were  incapable  of  managing  the  cor- 
poration, it  appearing  that  the  administra- 
trix had  used  the  property  of  the  estate  to 
further  her  own  interests.  In  re  Schroeder. 
99  N.  T.  S.  176. 
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proper  petition  and  the  giving  of  the  required  notice.^  The  proceeding  to  obtain 
a  decree  of  distribution  is  not  a  suit  between  parties,  but  in  the  nature  of  a  pro- 
ceeding in  rem  settling  the  rights  of  the  parties,  and  is  simply  declarative  of  those 
riglits.^"  Hence  the  parties  may  be  bound  by  a  reasonable  constructive  notice.*^ 
In  jSTew  York,  surplus  moneys  arising  on  a  foreclosure  sale  which  have  been  paid 
into  court  can  only  be  distributed  after  citation  of  all  persons  entitled  .to  share 
therein,  unless  there  is  pending  a  proceeding  for  the  sale  of  realty  to  pay  debts,  in 
which  case  the  decree  must  provide  for  its  payment  to  the  administrator." 

Adjustment  of  shares}^ — Debts  due  by  distributees  should  ordinarily  be  de- 
ducted from  their  distributive  shares,^*  and  this  is  equally  true  whether  such  in- 
debtedness existed  before  the  death  of  the  deceased  or  arose  thereafter,^^  and  regard- 
less of  the  solvency  or  insolvency  of  the  distributee."  The  rule  applies  only  where 
the  distribution  is  to  be  made  out  of  the  general  assets  of  the  estate,"  and  in  some 
states  only  in  the  distribution  of  person alty.^^  In  New  York  the  usual  rules  as  to 
what  may  be  the  subject  of  a  counterclaim  apply  in  an  action  by  the  assignee  of  a 


8.  See  5  C.  L.   1265. 

9.  Where  separate  petition  for  distribu- 
tion was  filed  and  proper  notice  was  given, 
and  it  was  made  to  appear  by  the  record  that 
no  account  ^vas  really  necessary  and  that  it 
had  been  waived  by  the  sole  party  interested, 
irregularity  in  making  distribution  before 
account  was  filed  held  cured  as  to  such  party, 
and,  there  being  no  objection  or  appeal  by 
any  other  person,  the  decree  was  valid  and 
secure  against  collateral  attack.  Middlecoff 
V.  Superior  Ct.  [Cal.]  84  P.  764.  Where  the 
administrator  files  his  final  account  showing 
the  balance  for  distribution  and  notice  there- 
of is  given  according  to  law,  the  court  there- 
by acquires  jurisdiction  over  the  matter  of 
the  distribution  of  such  surplus  as  an  in- 
cident to  final  settlement.  Statements  in 
report  as  to  who  are  heirs  at  law  are  ger- 
mane to  the  final  settlement.  Mefford  v. 
Lamkin  [Ind.  App.]  76  N.  E.  1024;  Id.,  77  N. 
B.   960. 

10.  In  orphan's  court.  Bayley  v.  Bayley 
[N.  J.  Eq.l   63  A.  11. 

11.  Notice  given  in  accordance  with  re- 
quirements of  Cal.  Code  Civ.  Proc.  §§  1633, 
1634,  by  posting  notices  in  three  public 
places  10  days  before  hearing,  held  rrot  un- 
reasonably short.  Goodrich  v.  Ferris,  145  P. 
844.  Giving  of  such  notice  held  to  constitute 
due  process  of  law  without  regard  to  resi- 
dence of  interested  parties.     Id. 

12.  Code  Civ.  Proc.  §  2799.  In  re  Schuess- 
ler's  Estate.  49  Misc.  203,  98  N.  Y.  S.  939. 
Petition  reciting  that  certain  persons  are 
heirs  at  law  and  that  certain  others  claim  to 
be  creditors  held  insufficient  in  failing  to 
show  affirmatively  that  they  were  the  only 
persons  entitled  to  share  in  the  distribution 
of  the  proceeds.     Id. 

13.  See  5  C.  L.  1266. 

14.  Weaver  v.  Gray  [Ind.  App.]  76  N.  E. 
795;  I^mbright  v.  Lambriight  [Ohio]  78  N. 
E.  265.  A  debt  due  from  an  heir,  legatee,  or 
creditor  is  an  asset  of  such  estate,  and,  where 
the  distributive  share  of  such  heir  or  legatee, 
or  the  claim  of  such  creditor,  is  equ^l  to  or 
greater  than  his  indebtedness  to  the  estate, 
the  representative  should  charge  himself 
with  and  account  for  the  full  amount  of  the 
same.  Id.  Decedent  was  secondarily  liable 
as  surety  for  his  son  on  certain  unpaid  ob- 
ligations.    Son,   who  was  insolvent,   was  ap- 


pointed administrator  and  paid  such  obliga- 
tions out  of  the  assets  of  the  estate  and 
claimed  and  was  allowed  credit  therefor.  He 
did  not  charge  himself  with,  or  account  for, 
his  resulting  debt  to  the  estate,  but  his  ac- 
count sliowed  that  he  retained  and  paid  out 
to  himself  as  distributee,  and  for  fees,  etc.,  a 
sum  in  excess  of  the  amount  thereof'.  Held 
that  he  should  be  charged  with  the  amount 
of  such  debt  as  assets  of  the  estate  in  his 
hands  for  distribution  according  to  law.  Id. 
Where  land  of  a  decedent  has  been  ordered 
sold  in  a  partition  proceeding  between  heirs. 
and  the  respective  interests  of  the  parties  de- 
termined and  an  order  made  for  distribution, 
a  debt  due  the  estate  from  one  of  them  may 
be  deducted  from  his  share  of  the  prbcrerls. 
Barnett  v.  Thomas,  36  Ind.  App.  441,  75  N  E 
868. 

15.  Lambright  v.  Lambright  [Ohio]  7S  M. 
E.  265. 

16.  Lambright  v.  Lambright  [Ohio]  78  X. 
E.  265.  Right  to  offset  judgment  against 
widow  owned  by  estate  against  her  distrib- 
utive share  does  not  depend  on  her  insolv- 
ency. In  re  Angle's  Estate,  148  Cal.  102,  8? 
P.  668.  Where  administrator  obtained  a  de- 
cree foreclosing  a  mortgage  executed  by 
decedent's  widow  on  her  interest  in  land  be- 
longing to  the  estate  and  subsequently  as- 
signed to  the  estate  with  the  debt  secured 
thereby,  and  pending  an  appeal  therefrom, 
regularly  sold  the  interest  of  decedent  in  the 
mortgaged  premises,  which  sale  was  subse- 
quently confirmed,  held  that  the  sale  did  not 
operate  as  a  payment  of  the  jnortgage  debt, 
but  merely  transferred  estate's  security  to 
her  interest  in   the  proceeds  of  the  sale.     Id. 

17.  Under  Burns'  Ann.  St.  §  2642,  husband 
held  entitled  absolutely  to  one-third  of  de- 
ceased wife's  realty  free  from  wife's  debt.'? 
contracted  after  mari-itige,  and  on  sale  of  such 
land  by  administrator  for  purpose  of  di- 
vision between  him  and  person  entitled  to 
other  two-thirds,  the  administrator  was  not 
entitled  to  deduct  from  husband's  share  of 
the  proceeds  a  sum  suflicient  to  reimburse 
him  for  funeral  expenses  paid  by  him  for 
which  he  had  recovered  a  judgment  against 
the  husband,  such  share  not  being  a  part  of 
the  assets  of  the  estate.  Weaver  v.  Gray 
[Ind.  App.]  76  N.  E.  795. 

18.  The    distributive    share    due    an    heir ' 
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legatee  to  recover  the  legacy.^''  The  fact  that  the  decree  of  distriluition  awards  a 
note  to  one  of  the  joint  makers  thereof  does  not  operate  as  a  payment  of  the  note 
in  full  or  as  an  extinguishment  of  the  obligation  of  the  other  Joint  maker  for  his 
proportion  of  the  amount  due  thereon.^"  The  distributee  must  also  account  for  ad- 
vancements received  by  him  from  the  decedent,^^  and  for  partial  distributions  and 
anticipations.-^ 

Interest  on  legacies P — The  law  of  the  place  of  decedent's  last  domicile  gov- 
erns in  determining  whether  or  not  interest  shall  be  allowed  on  pecuniary  legacies.-* 
Tailless  a  different  time  for  payment  is  fixed  by  the  will,^°  they  ordinarily  draw  in- 
terest after  one  year  from  the  death  of  the  testator.-*'  The  rule  is  not  changed  by 
reason  of  the  fact  that  the  settlement  of  the  estate  is  delayed  by  a  contest  over  the 
allowance  of  the  will  which  was  participated  in  by  the  legatees  claiming  the  in- 
terest. ^^ 

Setting  out  and  retaining  funds  and  precedent  interests.-^ — On  distribution 
pending  an  appeal  from  a  decision  that  a  legacy  is  not  subject  to  the  transfer  tax, 
a  sum  equal  to  the  amount  of  the  tax  will  be  retained.^®  A  sufficient  sum  should 
be  set  apart  to  pay  annuities  provided  for  by  the  will,^°  and  the  corpus  should  be 
paid  to  the  legatees  entitled  thereto  on  the  expiration  of  the  annuities.^^  Eepre- 
sentatives  paying  annuities  which  the  mil  pro^ddes  are  to  be  paid  out  of  income 
thereby  estop  themselves  from  denying  the  receipt  of  income  applicable  to  that 
purpose.^^     Unless  personalty  bequeathed  to  one  for  life  is  turned  over  to  the  life 


from  personal  estate  may  be  applied  by  the 
administrator  in  payment  of  a  debt  due  the 
estate  by  the  heir  (Marvin  v.  Bowlby  [Mich. J 
12  Det.  Leg-.  N.  723,  105  N.  W.  751),  but  thc- 
distributive  share  of  the  realty  of  an  heir 
debtor  to  the  estate  of  his  ancestor,  is  not 
•  ■liarg-eable  with  such  indebtedness  either  as 
against  the  land  or  the  proceeds  of  the  sale 
thereof  in  the  hands  of  the  administrator 
(Id.).  Indebtedness  must  be  collected  in 
same  manner  as  other  debts  due  the  estate, 
oven  though  heir  is  insolvent.     Id.  i 

19.  In    action    by    assignee    of    legatee    to 
recover   legacy  due  to  assignor  and  payable  I 
out    of   assets    generally,   held    that    executor  \ 
could    not    set    off    a  claim    arising    from    the 
fact  that  after  he  had  reduced  assets  to  pos-  j 
.session  the  assignor  of  the  plaintiff  had  for-  ; 
fibly  taken  and  converted  a  portion  thereof. 
Is  not  connected  with  subject  of  action  with-  | 
in    meaning   of   Code   Civ.    Proc.    §    501.     Leh- 
leuter  v.  Shano,  49  Misc.  99,  96  N.  Y.  S.  716. 

20.  In  view  of  Code  Civ.  Proc.  §  1543,  pro-  I 
viding  that  a  release  of  one  or  more  of  sev-  i 
eral  joint  debtors  does  not  extinguish  the  | 
obligation  of  any  of  the  others,  unless  they 
are  mere  guarantors.  Enscoe  v.  Fletcher,  1  ! 
Cal.   App.   659,  82   P.  1075.  . 

21.  See    §    17    B,    post.     As    preliminary    to  { 
tlie  distribution  it  is  the  duty  of  tlie  orphans'  ; 
court  to  settle  all  questions  of  advancements 
or  debts  that  are  to  stand  for  advancements.  ! 
Whether   distributee     has     rendered  ■  himself 
liable    for    rents    and    damages    by    holding] 
property   beyond    time    fixed    by    will    for    its 
sale.     In  re  Alexander's  Estate,    214  Pa.   369, 
63  A.  799. 

22.  Advances  to  the  widov.^  as  a  part  of 
iier  distributive  share  should  not  be  included 
in  the  final  account,  the  administrator  being 
only  entitled  to  reimbursement  out  of  her 
share  when  distribution  is  ordered.  Elizalde 
V.   Murphy   [Cal.   App.]   87  P.   245. 


33.     See  5  C.  L.  1266. 

24.  In  re  Kucielski's  Estate,  49  Misc.   404. 

99  N.  Y.  S.  828. 

25.  Where  will  provided  that  legacies 
should  be  paid  not  later  than  six  years  after 
testator's  death,  held  that  they  did  not  bear 
interest  until  the  expiration  of  that  time. 
Bank  of  Niagara  v.  Talbot,  110  App.  Div.  519 
96  N.  Y.  S.  976. 

26.  Rule  not  changed  by  reason  of  the  fact 
that  the  statute  does  not  fix  a  time  for  pay- 
ment or  forbid  payment  before  a  specified 
time,  but  authorizes  court  to  fix  a  time  which 
shall  not  exceed  a  year  in  the  first  instance, 
and  provides  for  an  extension  when  circum- 
stances require  it.  Woodward's  Estate  v 
Holton,  78  Vt.  254,  62  A.  718.  Interest  al- 
lowed on  legacy  from  one  year  from  date  oi 
testator's  death,  where  executor,  who  was 
residuary  legatee  and  devisee,  had  ample 
funds  and  only  deferred  payment  so  that  he 
could  hold  realty  for  better  prices.  German 
Pioneer  Verein  v.  Meyer  [N.  J.  Eq.l  63  A. 
835. 

27.  Woodward's  Estate  v.  Holton,  78  Vt. 
254,  62  A.  718. 

28.  See  5  C.  L.  1267. 

2f>.  In  re  Kucielski's  Estate,  49  Misc  404 
99  N".   Y.   S.   828. 

30.  Should  be  transferred  to  executors  as 
trustees.  Harris  v.  Ingalls  [N.  H.]  64  A. 
727.  Duty  to  set  apart  fund  and  pay  income 
to  widow  as  prescribed  by  will.  Arrange- 
ment betv.reen  widow  and  son,  who  were 
executors,  whereby  latter  was  permitted  to 
retain  realty,  held  not  to  entitle  her,  on 
subsequent  sale  of  realty,  to  have  arrears 
of  income  made  up  out  of  corpus  of  result- 
ing fund  contrary  to  terms  of  will.  In  re 
Hawley,    108   App.    Div.    185,    96   N.   Y.    S.    61. 

31.  Harris  v.  Ingalls   [N.  H.]   64  A.  727. 
33.     Where    annuities    were    payable    only 

out  of  Income  derived  from  the  estate  after 
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tenant  on  his  giving  sufficient  security^,  it  is  the  duty  of  the  executor  to  invest  the 
fame  and  pay  him  the  income."^ 

Refunding  honds.^^ — Life  tenants  before  receiving  the  property  should  or- 
dinarily be  required  to  give  bond  to  the  remaindermen  that  it  will  be  forthcoming 
at  the  termination  of  the  particular  estate,^^  but  this  does  not  apply  where  the  life 
tenant  is  authorized  to  use  the  principal. ^^  No  bond  should  be  required  from  one 
to  whom  the  will  gives  a  defeasible  fee."' 

Suits  for  payment  of  shares  or  settlement. ^^ — In  some  states  legatees  and  dis- 
tributees and  their  personal  representatives^^  may  recover  from  the  representative 
the  amounts  awarded  them  by  the  decree  of  distribution,  even  though  their  shares 
have  been  WTongfully  paid  to  others.'*" 

Statutes  in  some  states  provide  that  a  representative,  legatee,  distributee,  or 
creditor  of  a  deceased  person  may  bring  a  suit  in  equity  for  the  settlement  of  his 
estate.*^  In  such  case  distribution  is  made  on  motion  after  notice  to  the  parties  in 
interest.^2  In  some  states  legatees  or  annuitants  may  institute  proceedings  to  com- 
pel distribution  after  the  expiration  of  a  year  from  the  grant  of  letters.*^ 

A  bill  in  chancery  for  distribution  must  show  that  there  is  a  fund  for  distribu- 
tion and  complainant's  right  to  a  share  thereof.**  All  the  residuary  legatees  are 
necessary  parties  to  a  suit  in  equity  by  two  of  them  for  the  ascertainment  and  dis- 
tribution of  the  residuary  estate  and  to  compel  payment  of  their  leo^acies.*^  Par- 
ties suing  in  equity  to  compel  payment  of  their  legacies  must  include  all  their 
claims  against  the  estate  as  legatees  in  one  suit,  and  will  not  be  permitted  to  split 


setting-  aside  enough  money  for  a  trust  fund 
and  to  pay  certain  legacies,  held  that  by 
paying  such  annuities  the  executors  estopped 
themselves  from  denying  that  they  liad  re- 
ceived income  applicable  to  that  purpose,  and 
were  not  entitled  to  an  allowance  for  the 
payments  as  against  the  corpus  of  the  estate 
which  was  needed  to  meet  the  trust  fund 
and  pay  the  legacies.  Woolsey  v.  ■Woolse5% 
68  K.  J.   Eq.  763,  62  A.   686. 

33.  In  proceeding  for  removal  of  executor, 
where  no  account  was  rendered  during  life- 
lime  of  life  tenant  and  there  was  no  evi- 
dence to  show  that  propertj'  constituting 
life  legacy  was  turned  over  to  life  tenant, 
held  that  executors  would  be  deemed  to  havo 
lield  same  in  their  representative  capacitv, 
and  hence  it  was  tlieir  duty  to  invest  same 
and  pay  income  to  life  tenant.  In  re  Shel- 
don's Estate,  96  N.  Y.  S.  225. 

34.  See  5  C.  L.   1268. 

35.  Povvell's  Ex'rs  v.  Cosby  [Ky.]  91  S. 
W.  1183. 

.36.  "Where  testator  gave  pioperty  to  wife, 
the  money  to  be  invested  and  she  to  liave 
the  income  thereof  and  the  right  to  use  the 
principal  as  she  might  need  it,  and  appointed 
no  testamentary  trustees  and  directed  that 
inoney  be  kept  distinct  from  any  she  might 
inherit  from  her  fatlier's  estate,  held  tliat 
she  was  entitled  to  possession  of  the  fund 
after  payment  of  debts  witliout  giving  bond. 
In  re  Trelease's  Estate,  79  Misc.  203,  96  N. 
Y.  3.  318. 

37.  Powell's  Ex'rs  v.  Cosby  [Ky.]  91  S.  W. 
1133. 

38.  See  5  C.  L.  1265.  4 

39.  Administrator  of  a  legatee  may  sue 
tlie  administrator  of  the  executrix  for  the 
amount  due  the  heirs  of  the  legatee.  Car- 
lisle V.  Farrow   [S.  C]   54   S.  E.  766. 

4».     Code  Civ.  Proc.  §  1666.     Bryant  v.  Mc- 


intosh [Cal.  App.]  84  P.  440.  As  where  ex- 
ecutor wrongfully  paid  amount  due  distrib- 
utees to  his  attorney  who  pretended  to  also 
be,  but  was  not,  the  attorney  for  the  dis- 
tributees, in  violation  of  an  agreement  be- 
tween all  the  parties  that  the  payment  was 
to  be  made  directly  to  them.     Id. 

41.  Civ.  Code.  P>rac.  §  428.  Guardian  of 
infant  judgment  creditor  of  deceased  may 
do    so.      Beddow    v.    Wilson    [Ky.]    90    S.    W. 

42.  Objection  that  order  for  distribution 
was  made  without  giving  distributee  an  op- 
portunity to  be  heard  overruled  where  she 
had  two  m.onths'  notice  of  motion  for  dis- 
tribution, but  filed  no  exception  to  the  pro- 
posed scheme  of  settlement,  and  was  heard 
by  attorney  who  presented  no  objections  to 
the  decree.  Brown  v.  Brown  [S.  C]  54 
S.  E.  838.  Fact  that  notice  of  motion  for  dis- 
tribution was  addressed  to  "the  heirs  at 
law"  of  decedent  instead  of  to  the  "legatees 
and  devisees  under  the  will"  of  decedent  held 
not  to  render  it  insufficient,  particularly 
where   they   were   parties   to    the    suit.     Id. 

43.  Bill  In  chancery  for  the  construction 
of  will  and  to  determine  the  amount  to  which 
petitioner  was  entitled  under  a  provision  for 
her  "comfortable  support"  held  not  a  pro- 
ceeding by  a  legatee  or  annuitant  to  compel 
distribution  within  Code  1892,  §  1961,  auth- 
orizing such  proceedings  at  any  time  after 
expiration  of  12  months  from  the  grant  of 
letters.  Owens  v.  Waddell  [Miss.]  39  So. 
459. 

44.  Mcintosh  Bros.  v.  Rutland  [Miss.]  41 
So.  372.  Bill  by  assignee  of  husband's  inter- 
est in  proceeds  of  sale  of  timber,  which  were 
only  assets  of  deceased  wife's  estate,  held 
sufficient.     Id. 

4.">.  WyckofC  V.  O'Neil  [N.  J.  Eq.]  63  A 
982. 
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them  up  into  several  suits.'*'  Since  the  representative  is  a  trustee  of  the  funds 
shown  by  the  decree  of  distribution  to  be  in  his  hands,  limitations  do  not  run  against 
the  distributees.*'^  Mere  delay  is  not  necessarily  a  bar  to  a  suit  by  an  absentee  to 
recover  a  legacy  paid  to  an  administrator  appointed  for  his  estate.*^  The  court  in 
an  action  to  settle  the  estate  may  order  the  trustee  of  the  heirs,  to  whom  the  prop- 
erty has  been  turned  over  by  the  commissioner  and  receiver,  to  return  a  part  of  it 
on  becoming  satisfied  that  there  are  not  enough  funds  remaining  on  hand  to  pay 
(he  debts.*^  The  right  of  the  legatee  to  follow  funds  of  the  estate  into  property 
in  which  they  have  been  wrongfully  invested  is  treated  elsewhere.^*' 

Partition  of  realty  among  licirs  and  devisces.^'^ — The  power  given  executors  to 
partition  realty  devolves  upon  the  court  if  for  any  reason  they  are  disqualified,  un- 
able, or  refuse  to  act.^^  In  Texas  land  is  divided  among  those  entitled  thereto  by  a 
commission  appointed  by  the  probate  court.^^  In  case  they  report  that  it  is  not 
capable  of  division  in  kind  the  court  may  order  it  sold,  no  notice  to  the  heirs  of 
the  proceeding  to  sell  being  necessary.^*  The  statutory  limitation  as  to  the  price 
at  which  the  land  may  be  taken  by  an  heir  has  no  application  to  such  a  sale,^°  the 
only  restriction  being  that  the  sale  must  be  confirmed  by  the  court. ^°  Heirs  re- 
taining the  benefits  of  a  sale  are  estopped  to  attack  it  for  want  of  jurisdiction.^^ 

Decree  of  distribution;  its  form,  enforcement  and  effect. — The  usual  form  of 
a  decree  of  distribution  is  for  distribution  and  payment  of  the  amount  remaining 
unadministered  to  certain  persons  and  in  certain  proportions.^^  A  person  found  to 
have  no  interest  in  the  estate  cannot  object  to  a  failure  to  make  necessary  findings 
or  contend  that  those  made  are  not  supported  by  the  evidence.^^  An  order  direct- 
ing the  payment  of  a  distributive  share  should  fix  the  amount  to  be  paid.""     The 


4«.  Cannot  limit  their  -bin  to  recovery  of 
specific  legacies  and  interest  only  where  they 
are  also  residuary  legatees.  Wyckoff  v. 
O'Neil   [N.  J.  Eq.]   63  A.  982. 

47.  Where  it  appeared  from  decree  of  dis- 
tribution that  executrix  had  funds  in  her 
hands  and  there  was  nothing-  to  show  that 
she  had  paid  them  to  those  entitled  or  had 
done  anything  showing  an  intention  to  ter- 
minate her  trust.  Carlisle  v.  Farrow  [S.  C] 
54  S.  E.  766. 

48.  Fifteen  years'  delay,  where  the  exec- 
utor whose  duty  it  was  to  pay  the  legacy 
was  still  living  and  no  evidence  had  been 
lost  by  deat+i,  no  records  had  been  destroyed, 
and  there  was  no  uncertainty  in  the  amount 
due,  nor  any  presum.ption  of  payment.  Sel- 
den's  Ex'r  v.  Kennedy,  104  Va.  826,  52  S.  E. 
635. 

49.  Where  claimant  became  a  party  to  an 
action  to  settle  an  estate,  and  having  been 
defeated  in  lower  court  executed  a  super- 
sedeas bond  and  appealed  and  thereafter 
an  order  was  made  directing  court's  commis- 
sioner and  receiver  to  turn  over  property 
in  his  hands  to  the  trustee  of  the  heirs. 
Cline  v.   Waters   [Ky.]    90    S.   W.    231. 

50.  ■  See   Trusts,    6    C.   L.    1736. 
5t.      See    5   C.    L.    1268. 

52.  O'Donaghue  v.  Smith,  184  N.  Y.  365. 
77  N.  B.  621,  afg.  85  App.  Div.  324,  83  N.  Y. 
S.    398. 

53,  Administrator's  written  application 
for  appointment  of  commissioners  held  sufll- 
cient  under  Sayles'  Ann.  Civ.  St.  1897,  art. 
2154  Rye  V.  Guffey  Petroleum  Co.  [Tex. 
Civ.  App.']  16  Tex.  Ct.  Rep.  739,  95  S.  W.  622. 
Minutes    and    report    of    commissioners    held 


to  show  that  they  were  appointed  at  proper 
time.      Id. 

54.  Rye  V.  Guffey  Petroleum  Co.  "[Tex. 
Civ.  App.]   16  Tex.  Ct.  Rep.  739,  95  S.  W.  622. 

55.  Limitation  fixed  by  Sayles'  Ann.  Civ. 
St.  1897,  art.  2178.  Rye  v.  Guffey  Petroleum 
Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  7>39. 
95   S.   yv.   622. 

56.  Record  held  to  sufficiently  show  coh- 
firmation,  it  being  unnecessary  for  deed  to 
recite  order  of  confirmation.  Rye  v.  Guffey 
Petroleum  Co.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.    739.    95    S.    W.    622. 

57.  Where  minor  heirs  by  their  guardian 
actively  joined  in  procuring  sale  of  home- 
stead and  received  benefits  of  the  same,  held 
that  purchaser  acquired  an  equitable  title 
which  heirs  were  estopped  to  •  deny  while 
retaining  benefits  of  sale,  thougli  court  had 
no  jurisdiction  to  order  sale  for  purpose  of 
partition.  Murphy  v.  Sisters  of  the  Incar- 
nate Word  [Tex.  Civ.  App.]  97  S.  W.  135. 
Estoppel  held  to  operate  against  heirs'  claim 
to  their  mother's  interest  in  .the  property  as 
well  as  their  father's  where  fatlier's  will 
attempted  to  dispose  of  entire  estate,  the 
application  for  partition  and  order  of  sale 
dealt  with  the  property,  in  its  entirety,  and 
the  amount  paid  by  purchaser  and  accepted 
by  heirs  was  the  appraised  value  of  the  en- 
tire  property.     Id. 

TiS.  Decree  held  one  for  distribution, 
^though  directing  payment  of  all  the  re- 
maining estate  to  the  husband  of  the  intes- 
tate entitled  to  tlie  same  jure  mariti.  Bay- 
ley   v.   Bayley    [N.   J.    Eq.]    63   A.    11. 

59.  One  whom  court  found  on  sufficient 
evidence   had   no   interest   in   the  estate,   held 
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conclusiveness  of  decrees  and  their  immunity  from  collateral  attack  is  treated  in  a 
subsequent  section.^^  No  execution  can  be  issued  upon  a  mere  decree  of  distribu- 
tion.'^- The  distribution  amounts  merely  to  a  conveyance  from  the  deceased  to  the 
distributee  and  the  latter  acquires  only  such  title  as  the  deceased  had.®^  The  repre- 
sentative is  not  a  necessary  party  to  an  action  on  an  account  allotted  to  a  dis- 
tributee in  the  partition  of  the  estate  where  the  estate  has  been  fully  partitioned  and 
the  representative  discharged.®* 

§  13.  Enforcement  of  orders  and  decrees  hy  attachment  as  for  a  contempt.^^ — 
Tn  NeAv  York  a  decree  directing  the  representative  to  pay  over  money  of  the  estate 
to  persons  to  whom  it  is  adjudged  due  may  be  enforced  by  contempt  proceedings."® 

§  14.  Discharge  of  personal  representatives.^'' — The  authority  of  an  executor 
who  has  not  resigned  or  been  removed  continues  as  long  as  there  are  assets  remain- 
ing unadministered  though  the  estate  has  been  wound  up.®^  An  order  approving 
his  final  report,  settling  the  estate,  and  discharging  him  has  the  effect  of  closing 
his  account  only  up  to  the  time  of  the  approval  of  such  report,®®  and  does  not  oper- 
ate to  revoke  an  unexecuted  power  of  sale  conferred  on  him  for  the  purpose  of 
distribution.'^*^  The  representative's  discharge,  until  regularly  set  aside,  precludes 
the  heirs  from  calling  on  him  to  account  for  profits  made  by  him  by  secretly  pur- 
chasing property  of  the  estate  through  an  agent.^^  It  has  been  held,  Jiowever,  that 
his  liability  for  wrong-fully  paying  the  shares  of  certain  distributees  to  their  pre- 
tended attorney  is  not  affected  by  a  decree  discharging  him  from  all  liability  to  be 
incurred  thereafter.'^^ 

§  15.  Prolate  orders  and  decrees^ — Courts  having  charge  of  the  administra- 
tion of  estates  are  usually  regarded  as  courts  of  general  jurisdiction  in  reo-ard  to 
probate  matters,  and  hence,  when  such  is  the  case,  their  judgments  and  decrees  are 
as  binding  on  parties  to  the  proceedings  and  their  privies,^*  and,  until  vacated  or 


not  In  a  position  to  object  that  court  failed 
to  make  flnding-s  necessary  to  a  decree  of 
distribution  and  that  certain  findings  were 
not  supported  by  the  evidence.  In  re  Walk- 
er's  Estate.    148    Cal.    162,    82   P.    770. 

60.  Otherwise  it  is  void.  Ford  v.  Ford, 
117    111.    App.    502. 

61.  See   §    15,   post. 

63.  Bayley  v.  Bayley  [N.  J.  Eq.]  63  A.  11. 
Decree  is  not  one  whereby  money  is  ordered 
paid  by  one  party  to  another  within  the 
meaning  of  P.  L.  1S98,  p.  78r.,  c.  234,  §  184, 
autliorizing  the  issuance  of  execution  by  or- 
phans' court,  the  decree  referred  to  there- 
in being  one  made  in  a  proceeding  in  which 
there  are  parties  seeking  and  resisting,  or 
having  an  opportunity  to  resist,  such  decree. 
Id.  To  so  construe  it  would  nullify  provi- 
sions of  §  172  (p.  781)  requiring  distributees 
to  give  refunding  bonds.  Id.  Bill  seeking 
to  avoid  conveyances  claimed  to  be  fraudu- 
lent and  subject  lands  conveyed  to  an  execu- 
tion issued  out  of  orphans'  court  upon  a  de- 
cree  of   distribution    held    demurrable.     Id. 

63.  Rule  applies  to  decree  of  distribution 
giving  property  to  state  to  which  it  has 
escheated.  Helm  v.  Jolinson,  40  Wash.  420, 
82    P.    402. 

64.  Hill  v.  Herndon  [Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.   19,   89    S.  W.   813. 

6.-..      See    5    C.    L.    1269. 

66.  Code  Civ.  Proc.  §  2555.  In  re  Strong, 
97  N.  T.  S.  459.  Since  executor  is  made  lia- 
ble for  debt  due  him  to  estate  as  for  so 
much   money  in   his  hands    (Code   Civ.   Proc. 

7  Curr.  L. — 93. 


§  2714),  and  decree  directing  him  to  pay 
money  to  persons  adjudged  entitled  thereto 
is  conclusive  that  there  are  sufficient  assets 
in  his  hands  for  that  purpose  (Id.  §  2552), 
held  that  where  decree  on  accounting  charg- 
ed executor  with  amount  of  his  debt  to  es- 
tate and  directed  him  to  make  payments, 
which  he  failed  to  do,  he  was  properly  ad- 
judged guilty  of  contempt,  unless  he  sus- 
tained burden  of  showing  his  inability  to 
pay  the  debt.  Id.  Held  not  necessary  'that 
order  adjudging  him  guilty  of  contempt 
should  contain  finding  that  he  was  able  to 
pay.      Id. 

67.  See    5    C.    L.    1269. 

68.  Where  he  had  authority  to  sell  any 
part  of  testator's  realty,  held  that  he  could 
direct  sheriff's  deed,  to  which  testator  was 
entitled,  to  a  third  person,  though  testator 
had  been  dead  16  years  and  his  estate  had 
been  wound  up.  Reeve  v.  North  Carolina 
Land   &  Timber  Co.    [C.   C.   A.]    141    F.    821. 

69.  Is  void  as  to  unsettled  portions  of  the 
estate.  Starr  v.  Willoughby,  218  111  485 
75    N.    E.    1029. 

70.  Starr  v.  Willoughby,  218  111.  485,  75  N 
E.    1029. 

71.  Wicker  v.  Howard    [Ga.]    54   S.   E.   821. 

72.  Code  Civ.  Proc.  §  1697.  Bryant  v.  Mc- 
intosh  [Cal.  App.]   84  P.  440. 

73.  See  5  C.  L.  1269.  See,  also.  Judgments, 
6  C.  L.  214;  Former  Adjudication,  5  C.  L.  1502. 

74.  See,  also.  Former  Adjudication  5  C 
L.  1502. 

Settlement     aud     allo^vance     of     accounts! 
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j-eversed,  set  aside,  or  modified  on  appeal,  as  conoliisive  as  to  matters  necessarily  in- 
volved in  the  determination  of  the  questions  passed  npon/-"*  as  those  of  any  other 


Sureties  who  do  not  appear  after  due  notice 
of  proceedings  for  final  settlement  and  take 
no  part  therein  until  after  the  period  for  ap- 
peal has  elapsed  are  concluded  by  the  judg- 
ment therein.  State  v.  Goggin,  191  Mo.  482, 
90  S.  W.  379.  Judgment  rendered  against  ad- 
ministrator on  final  settlement  held  not  con- 
clusive on  estate  of  deceased  surety  who  died 
three  years  before  notice  of  the  proceedings 
was  given  or  judgment  was  rendered  where 
there  was  no  administrator  of  surety's  estate. 
Id.  On  application  for  order  directing  ad- 
ministrator to  pay  Judgment  creditor  where 
administrator  admitted  that  assignment  of 
distributive  share  on  which  judgment  was 
based  was  made  and  filed  prior  to  the  final 
accounting,  thereby  in  effect  admitting  that 
the  assignee  was  a  proper  party  thereto,  held 
that  burden  was  on  him  to  show  that  as- 
signee was  bound  by  the  decree  on  the  ac- 
counting by  reason  of  being  a  party  thereto 
or  because  served  with  proper  notice  thereof. 
In  re  Weil's  Estate,  110  App.  Div.  67,  96  N. 
Y.  S.  1017.  Distributees  sought  to  have  ac- 
count of  executor  surcharged  on  account  of 
rent  claimed  to  be  due  and  owing  to  estate 
from  another  distributee  because  of  his  al- 
leged occupancy  of  realty  after  period  fixed 
by  will  for  its  sale  but  which  accountant 
had  faUed  to  collect,  and  for  damages  as  well 
on  account  of  his  retention  of  the  premises. 
Held  that  decree  refusing  surcharge  on 
ground  that  no  legal  liability  on  the  part  of 
the  distributee  was  shown  was  a  bar  to  an 
action  at  law  by  exceptants  against  such  dis- 
tributee to  recover  the  same  rents  and  dam- 
ages, and  such  an  action  in  the  name  of  the 
executor  would  be  enjoined  by  the  orphans' 
court.  In  re  Alexander's  Estate,  214  Pa.  .369, 
63  A.  799.  Distributee  was  a  party  to  pro- 
ceeding to  surcharge  accountant,  since  if  ac- 
count had  been  surcharged  it  would  have 
been  the  duty  of  the  orpjians'  court  to  have 
directed  a  corresponding  deduction  from  dis- 
tributive   share    of    the   distributee.      Id. 

ProeofcliJJss  to  sell  realty:  An  order  of 
the  ordinary  granting  the  administrator 
leave  to  sell  land  for  the  purpose  of  making 
distribution  is  not  conclusive  on  the  heir  as 
to  the  necessity  for  the  sale  where  he  was 
not  served  with  personal  notice  of  the  ap- 
plication therefor  and  hence  in  a  suit  against 
him  by  the  administrator  to  recover  land  in 
his  possession  for  the  purpose  of  making 
such  sale  he  may  attack  such  order  by  show- 
ing that  such  notice  was  never  served  on  him, 
though  it  appears  that  the  usual  citation  was 
published  according  to  law.  Civ.  Code  1895, 
§  3358  construed.  Park  v.  Mullins,  124  Ga. 
1072,  53  S.  E.  568.  The  order  is  even  in  such 
case',  however,  prima  facie  evidence  of  the 
necessity  of  a  sale  for  distribution,  but  such 
evidence  may  be  overcome  by  any  compe- 
tent evidence  showing  that  there  is  no  ne- 
cessity for  a  sale,  the  burden  of  proof  be- 
ing on  the  heir.      Id. 

75.  Sales  of  realty:  On  final  judgment 
parties  to  proceeding  by  administrator  in 
probate  court  to  sell  lands  to  pay  debts  must 
be  held  to  have  litigated  all  questions  that 
could  have  been  settled  which  were  neces- 
sary to  a  determination  of  the  issues  present- 


ed. Hollingsworth  v.  McAndrew  [Ark.]  95  S.. 
AV.  4  85.  The  sale  of  the  equity  of  redemp- 
tion in  mortgaged  property  under  a  general 
license  of  tlie  probate  court  does  not  estab- 
lish the  validity  of  the  mortgages.  Marsh 
V.  Marsh,   78  \'t.   399,  63  A.   159. 

Allowance  of  claims:  As  a  general  rule 
the  allowance  of  a  claim  is  a  judgment, 
which  becomes  final  when  not  appealed  from, 
and  is  conclusive  on  final  settlement,  but 
this  is  not  true  where  court  had  no  jurisdic- 
tion to  make  the  allowance.  Ivie  v.  Ewing 
[Mo.  App.]  96  S.  AV.  481.  Cdmmissioners  of 
claims  act  in  a  judicial  capacity  when  trying 
and  deciding  claims  which  they  are  author- 
ized to  try  and  decide,  and  their  action  is 
final  when  not  appealed  from.  Flynn  v. 
Lorimer's  Estate,  141  Mich.  707,  12  Det.  Leg. 
N.  629,  105  N.  W.  37.  Allowance  is  conclu- 
sive against  the  estate  and  all  persons  who 
had  an  opportunity  to  be  heard  where  they 
had  jurisdiction.  Chapoton  v  Prentis 
[Mich.]    13   Det.    Leg.    N.    186,    107    N.    W.    879. 

Order  g^ranling  leave  to  is.sue  execntion: 
Under  Code  Civ.  Proc.  §  2552,  order  of  sur- 
rogate granting  leave  to  a  petitioner  to  is- 
sue execution  upon  a  judgment  against  an 
administrator  is,  except  on  appeal  therefrom, 
conclusive  evidence  that  there  are  sufficient 
assets  in  administrator's  hands  to  satisfy 
the  judgment.  In  re  Weil's  Estate,  110  App. 
Div.  67.  96  N.  T.  S.  1017. 

Settlement  and  allo^vance  of  accounts: 
The  approval  of  the  executor's  final  report 
and  the  entering  of  an  order  declaring  the 
estate  settled  is  not  conclusive  of  the  valid- 
ity of  the  will,  or  a  bar  to  a  suit  to  contest 
it.  Stuckwisch  v.  Kamman  [Ind.]  77  N.  B. 
349.  In  view  of  statute  giving  right  to  con- 
test within  three  years  and  stati.te  authoriz- 
ing settlement  of  estate  at  expiiation  of  one 
year  after  granting  of  letters.  Foley  v. 
O'Do'naghue  [Ind.]  77  N.  E.  352.  A  final  de- 
cree by  the  orphans'  court  upon  the  account- 
ing of  the  representative  is  conclusive  as  to 
the.  distribution  of  the  estate.  P.  L.  1898,  p. 
7G1.  §  127.  Wyckoff  V.  O'Neil  [N.  J.  Eq.]  63 
A.  982.  Decree  settling  accounts  of  execu- 
tor in  whicli  he  was  allowed  an  amount  paid 
a  deceased  coexecutrix  in  settlement  of  her 
claim  against  the  estate,  held  conclusive,  un- 
der Code  Civ.  Proc.  §  2742,  in  a  proceeding 
for  his  removal  tliat  such  item  was  correct. 
In  re  Sheldon's  Estate,   96  N.  Y.   S.   225. 

Decree  of  <ll.stribiic3»u:  Under  Code  Civ. 
Proc.  §  2743  is  conclusive  of  status  and  owner- 
ship of  stock  issued  by  company  to  represent 
its  stirplus  earnings  so  as  to  bar  subsequent 
action  by  legatee  of  life  tenant  to  recover 
it  from  remaindermen  on  ground  that  it  v.-as 
a  dividend  belonging  to  the  life  tenant. 
Chester  v.  Buffalo  Car  Mfg.  Co..  183  N.  Y. 
425,  76  N.  B.  480.  In  action  by  legatee  of 
life  tenant  to  recover  from  other  remainder- 
man certain  stock  distributed  by  company, 
pursuant  to  an  agreement  to  increase  stock 
to  dispose  of  surplus  earnings,  on  theory 
that  such  stock  was  a  mere  dividend  belong- 
ing to  the  life  tenant,  held  that  legatee, 
who  was  also  an  executor  of  the  ori.ginal 
will  and  had  held  stock  either  individually 
or    in    his    repesentative    capacity    during   all 
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court.     The  existence  of  all  facts  necessary  to  give  jurisdiction  will  be  presumed 
until  the  contrary  appears,'"  and  such  judgments  cannot  be  collaterally  attacked" 


the  time  covered  by  the  controversy,  could 
not  contend  that  he  was  ignorant  of  the  fact 
that  company  had  claimed  the  right  to  con- 
vert surplus  into  capital.      Id. 

Disoharse  of  representative:  Judgment  of 
court  of  ordinary,  which  is  regular  upon  its 
face,  is  conclusive  until  duly  set  aside,  either 
on  motion  in  court  in  which  it  was  render- 
ed, or  in  an  equitable  proceeding  instituted 
in  the  superior  court.  Summerlin  v.  Floyd, 
124  Ga.  980,  53  S.  B.  452.  Civ.  Code  1895,  § 
3511,  providing  that  a  discharge  obtained  by 
an  administrator  by  means  of  any  fraud 
practiced  on  the  heirs  or  the  ordinary  is  void 
and  may  be  set  aside  on  motion  and  proof  of 
fraud,  does  not  cliange  this  rule,  the  word 
"void"  meaning  "voidable"  in  a  proper  pro- 
ceeding to  set  it  aside.      Id. 

76.  See,  also,  Judgments,  6  C.  L.  214.  Ford 
v.  Ford,  117  111.  App.  502;  Desloge  v.  Tucker, 
196  Mo.  587,  94  S.  W.  283;  Ferguson  v.  Fer- 
guson, 3  Ohio  N.  P.  (N.  S.)  549.  The  follow- 
ing are  not  jurisdictional  facts:  The  reasons 
for  the  removal  of  an  administrator  under 
Kev.  St.  §  6017.  the  qualification  of  his  suc- 
cessor under  §§  6005,  6018;  the  latter's  fail- 
ure to  file  a  complete  statement  of  the  value 
and  nature  of  the  estate  to  be  administered; 
and  in  actions  to  sell  real  estate,  that  evi- 
dence was  heard  therein  finding  it  neces- 
sary to  sell.  Nor  is  it  necessary  that  such 
facts  affirmatively  appear  in  the  journal  en- 
tries to  sustain  their  regularity  in  proceed- 
ings   on    error.      Id. 

Appointment  of  representative:  Existence 
of  everything  necessary  to  give  validity  to 
appointment  of  administrator  de  bonis  non 
which  the  record  does  not  contradict  will  be 
presumed.  Smith  v.  Alexander  [Ala.]  4  2  So. 
29.  Will  be  presumed  that  person  applying 
for  removal  of  administrator  was  a  person 
authorized  by  statute  to  do  so,  and  that  court 
acquired  jurisdiction  of  administrator's  person 
though  record  shows  that  no  citation  was 
served  or  publication  made  where  it  does  not 
appear  that  citation  and  publication  were 
not  waived.  Id.  Court  having  jurisdiction  of 
both  the  estate  and  the  executrix,  order 
appointing  her  successor  has  the  solemnity 
of  a  judgment,  and,  when  collaterally  at- 
tacked, every  fact  necessary  to  support  the 
Older,  and  which  is  not  actuaUy  negatived 
by  the  record,  v/ill  be  presumed  in  its  favor. 
McKenna  v.  Cosgrove,  41  Wash.  332,  83  P. 
24  0. 

Sales  of  realty:  Order  directing  sale  of 
homestead.  Murphy  v.  Sisters  of  the  Incarnate 
Word  [Tex.  Civ.  App.]  97  S.  W.  135.  Ther- 
being  no  competent  evidence  in  the  record 
negativing  the  statement  of  the  petition  for 
the  sale  that  the  lot  sold  was  all  the  prop- 
erty belonging  to  the  estate,  it  will  be  pre- 
surned  in  &id  of  the  proceedings  on  collateral 
attack  that  there  was  no  other  realty.  Mc- 
Kenna V.  Cosgrove',  41  Wash.  332,  83  P.  240. 
Mere  fact  that  another  lot  was  included  in 
inventory  held  not  to  establish  that  it  be- 
longed to  the  estate.  Id.  Oral  testimony 
of  witness  that  he  understood  that  another 
lot  belonged  to  the  deceased  held  incompe- 
tent to  establish  that  fact.  Id.  Sale  of  land 
specifically  devised  to  pay  debts  having  been 


made  under  order  of  court  having  jurisdic- 
tion over  the  estate,  held  that  it  would  be 
presumed  in  aid  of  the  proceedings  on  col- 
lateral attack,  and  in  the  absence  of  posi- 
tive facts  appearing  in  the  record  to  the  con- 
trary, that  the  court  was  advised  that  there 
was  no  personal  property  which  had  not  been 
already  properly  applied,  the  petition  for  the 
sale  stating  that  there  was  no  personalty. 
Id.  There  being  nothing  in  record  to  the 
contrary,  will  be  presumed  in  collateral  pro- 
ceedings that  a  mortgage  by  the  executrix 
was  regularly  and  authoritatively  executed 
in  behalf  of  the  estate.  Id.  Attack  on  sale 
on  appeal  from  order  confirming  It  is  not  col- 
lateral in  strict  sense,  though  appeal  lies 
from  order  directing  sale  and  none  was  tak- 
en, and  hence  qvfestion  of  jurisdiction  to 
make  original  order  of  sale  may  be  raised. 
Desloge  v.  Tucker.   196  Mo.   587,  94  S.  W.  283. 

Partition  of  realty:  Would  be  presumed 
that  heirs  were  properly  served,  where  con- 
trary did  not  appear.  Rye  v.  Guffey  Petro- 
leum Co.  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
739,  95  S.  W.  622. 

Deeree  of  distrilnition:  Will  be  presumed, 
in  support  of  a  decree  of  distribution  made 
by  a  court  of  competent  jurisdiction  distrib- 
uting personalty  to  an  association  upon  a 
specified  use  and  trust,  that  the  association 
had  power  to  accept,  and  was  competent  to 
act  as  trustee.  Kauffman  v.  Foster  [Cal. 
App.]    86  P.   1108. 

77.     See,  also,  Judgments,  6  C.  L.  214. 

Appointment  of  representative:  The  dis- 
trict court  being  a  court  of  general  jurisdic- 
tion and  possessing  exclusive  jurisdiction  in 
probate  matters  (Rev.  St.  1899,  §  4531),  its 
judgments  in  probate  matters  are  not  sub- 
ject to  collateral  attack  unless  absolutely 
void,  and  where  merely  voidable  because  of 
irregularities  will  be  presumed  valid  until 
set  aside  in  a  direct  proceeding  for  that 
purpose.  Rice  v.  Tilton  [Wyo.]  82  P.  577. 
Order  appointing  administrator  reciting  that 
proof  of  notice  was  made  held  not  subject  to 
collateral  attack  for  failure  to  mail  notice 
to  executor  of  will  as  required  by  Rev.  St. 
1899,  §  4577.  Id.  Validity  of  grant  of  let- 
ters cannot  be  inquired  into  in  action  by 
administrator.  Reiter-Conley  Mfg.  Co.  v. 
Hamlin  [Ala.]  40  So.  280;  Bowden  v.  Jack- 
sonville Electric  Co.  [Fla.]  41  So.  400; 
Thomas  v.  Waters,  122  111.  App.  434.  Issuing 
of  letters  by  clerk  of  superior  court,  for 
failure  to  require  bond.  Plemmons  v.  South- 
ern R.  Co.,  140  N.  C.  286.  52  S.  E.  953.  Where 
petition  for  administration  on  estate  of  a 
nonresident  alleged  the  existence  of  proper- 
ty in  the  county,  question  of  its  existence 
there  was  a  jurisdictional  fact  to  be  deter- 
mined by  the  court  to  which  the  application 
was  made,  and  its  decision  thereon  was  not 
open  to  collateral  attack  on  application  for 
a  writ  of  prohibition  to  prevent  the  court  of 
another  county  from  assuming  jurisdiction 
over  the  estate.  Dungan  v.  Superior  Court 
[Cal.]  84  P.  767.  Under  Rev.  St.  1898,  § 
3819.  authorizing  the  court  to  grant  admin- 
istration of  the  estates  of  persons  who  die 
"leaving  property  in  this  state"  in  certain 
cases,  held  that  court  has  jurisdiction  to  de- 
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except  for  want  of  jurisdiction  apparent  on  the  face  of  the  record/^  or  for  fraud 


termlne  whether  a  decedent  left  property  in 
the  state,  and  the  appointment  of  such  ad- 
ministrator is  conclusive  of  this  question  in 
a  collateral  action.  Jordan  v.  Chicago  & 
N.  W.  R.  Co.,  125  Wis.  581,  104  N.  W.  803. 
Where  petition  for  appointment  was  regu- 
lar in  form  and  there  was  an  estate  within 
the  jurisdiction  of  the  probate  court,  its  de- 
termination that  a  creditor  was  entitled  to 
letters  is  not  open  to  collateral  attack.  Ack- 
erman  v.  Pfent  [Mich.]  13  Det.  Leg.  N.  647, 
108  N.  W.  1084.  One  sued  by  an  adminis- 
trator de  bonis  non  cannot  in  such  suit  col- 
laterally attack  his  appointment  on  the 
ground  that  it  was  made  after  the  expiration 
of  the  time  fixed  by  statute,  when  that  fact 
does  not  appear  on  the  face  of  the  appoint- 
ment, but  remedy  is  by  a  proceeding  in-  the 
county  court  for  a  revocation  of  the  ap- 
pointment. Gallatin  Turnpike  Co.  v.  Pur- 
year  [Tenn.]  92  S.  W.  763.  In  action  by 
administrator  where  certified  copy  of  entire 
record  down  to  and  including  letters  was 
admitted  without  objection  for  purpose  of 
establishing  his  representative  capacity,  held 
that  it  was  proper  to  refuse  to  allow  plain- 
tiff to  be  asked  on  cross  examination  if  he 
had  been  sworn  in.  Nickles  v.  Seaboard 
Air  Line  R.  Co.  [S.  C]  54  S.  E.  253.  The  rule 
that  the  authority  of  the  public  adminis- 
trator to  take  charge  of  the  estate  of  the 
deceased  cannot  be  questioned  in  a  collat- 
eral proceeding  does  not  prevent  one  sued 
for  conversion  of  stock  In  a  foreign  corpora- 
tion alleged  to  belong  to  the  estate  from 
claiming  that  the  stock  of  which  he  holds 
the  certificates  was  never  in  the  state  and 
hence  does  not  belong  to  the  administrator. 
Richardson  v.  Busch  [Mo.]  95  S.  W.  894. 
Unnecessary  recitals  are  not  part  of  the 
judgment  within  the  rule  prohibiting  col- 
lateral attack.  Fact  that  order  admitting 
will  to  probate  and  appointing  executor  re- 
cited that  will  provided  that  no  further  ac- 
tion be  taken  in  county  court  other  than  the 
probate  of  the  will  and  the  appointment  of 
the  executor  and  the  filing  and  approving 
of  an  inventory  and  list  of  claims,  held  not 
conclusive  in  action  of  trespass  to  try  title 
as  to  executor's  right  to  sell  land  of  the 
estate  as  independent  executor  without  an 
order  of  the  county  court.  Gray  v.  Russell 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  836,  91  S. 
W.    235. 

Widow'.s  allowance:  Order  making  an  al- 
lowance being  final  and  appealable,  it  be- 
comes final  and  conclusive  unless  appealed 
from  v/ithin  60  days,  and  cannot  thereafter 
be  collaterally  attacked.  In  re  Dougherty's 
Estate    [Mont.]    86    P.    38. 

Setting  a.sldo  lionie.stead!  Judgment  of 
probate  court  setting  aside  homestead  to 
widow  before  any  grant  of  administrator 
held  not  subject  to  collateral  attack  in  ac- 
tion of  ejectment  by  the  administrator, 
where  petition  under  which  proceedings 
were  had  contained  all  necessary  averments 
to  give  court  jurisdiction  under  Code  1896. 
§§  2070,  2097,  and  its  subsequent  proceedings 
and  orders  in  all  respects  conformed  to  the 
statutory  requirements.  Jenkins  v.  Clisby 
[Ala.]   39   So.   735. 

Allowance    of    claims:      Order    allowing    a 


claim  is  in  effect  a  judgment  and  is  not  open 
to  collateral  a,ttack  on  the  ground  that  the 
statute  of  limitations  had  run  against  it 
before  its  allowance.  Van  Dusen  v.  Topeka 
"S^^oolen    Mill    Co.    [Kan.]    87    P.    74. 

Sales  of  realty:  Where  record  recited  a 
compliance  with  Code  1896,  §  167,  as  to  tak- 
ing testimony  in  support  of  petition  for 
sale  of  land  for  payment  of  debts  and  other 
jurisdictional  facts,  held  that  failure  to 
make  an  heir  a  party  to  the  proceedings  for 
tlie  sale  was  a  mere  irregularity  which  did 
not  vitiate  the  sale  or  affect  the  title  of  the 
purchaser  and  was  not  available  to  such 
heir  upon  a  collateral  attack  upon  the  sale 
in  an  action  of  ejectment  brought  by  him 
against  one  claiming  under  the  purcliaser. 
Haynes  v.  Simpson,  143  Ala.  554,  39  So.  352. 
Proceedings  whereby  land  was  sold  and  pro- 
ceeds applied  to  payment  of  debt  secured 
by  mortgage  executed  by  executrix  not  ber 
ing  shown  by  face  of  record  to  have  been 
void,  their  regularity  held  not  subject  to 
collateral  attack  as  against  a  bona  fide  pur- 
chaser. McKenna  v.  Cosgrove,  41  Wash.  332, 
S3  P.  240.  Petition  in  county  court  objecting 
to  confirmation  of  sale  on  ground  that  claims 
for  payment  of  which  It  was  ordered  were 
barred  by  limitations  when  allowed  and  ap- 
proved held  not  a  collateral  attack  on  judg- 
ment of  that  court  approving  such  claims 
and  ordering  them  paid.  Smart  v.  Panther 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  448,  95 
S.    W.    679. 

Orders  on  accounting  and  settlement:  The 
judgment  on  final  settlement  is  conclusive 
against  collateral  attack  and  a  bar  to  the 
recovery  of  a  distributive  share  by  an  heir 
omitted  therefrom.  Mefford  v.  Lamkin  [Ind. 
App.]  76  N.  E.  1024;  Id.,  77  N.  B.  960.  Order 
of  probate  court  approving  administrator's 
account,  charging  him  with  interest  on 
funds  remaining  in  his  hands  after  the  ex- 
piration of  2  years  and  6  months  from  the 
date  of  his  letters,  and  determining  the 
amounts  to  be  paid  by  him  to  attorneys  and 
distributees,  which  was  never  appealed  from 
or  set  aside,  held  binding  and  conclusive  on 
administrator  and  his  sureties  in  a  suit  on 
his  official  bond.  McDonald  v.  People  [111.] 
78  N.  E.  609.  Order  allowing  an  account  is 
appealable,  and  after  the  lapse  of  60  days 
becomes  final  and  conclusive,  so  that  no 
item  allowed  therein  can  be  called  in  ques- 
tion upon  the  -settlement  of  a  subsequent 
account.  Code  Civ.  Proc.  §  2795.  In  re 
Dougherty's   Estate    [Mont.]    86   P.    38. 

Partition  of  realty:  Probate  court  being 
given  by  statute  general  jurisdiction  over 
the  partition  of  estates  of  decedents,  its  or- 
der within  the  scope  of  its  jurisdiction  can- 
not be  declared  void  on  collateral  attack, 
simply  because  the  prescribed  procedure, 
which  may  be  waived  by  tlie  interested  par- 
ties, has  not  been  strictly  followed.  Rye  v. 
Guffey  Petroleum  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  739,  95  S.  W.  622.  Judgment 
of  probate  court  approving  and  acting  on 
report  of  commissioners  appointed  to  par- 
tition realty  recommending  a  sale  on  ground 
that  it  could  not  be  divided  fairly  by  a  divi- 
sion in  kind  held  not  open  to  collateral  at- 
tack   in    action    to    try    title.      Id.      Fact    tliat 
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or  collusion/*     Any  judgment  or  decree  is  admissible  on  collateral  matters  even 
as  against  persons  not  parties  thereto,  though  it  is  not  conclusive  as  to  them.^° 

The  rio-ht  of  the  court  to  vacate  or  modify  its  decrees  depends  upon  the  statu- 
tory provisions  of  the  various  states.^*     Decrees  and  judgments  should  not  be  opened 


judgment  was  premature  (Id.),  that  order 
did  not  require  commissioners  to  distribute 
personalty  and  bring-  advancements  into 
hotchpot  (Id.),  and  that  no  guardian  ad  litem 
was  appointed  for  minor  heir  who  had  no 
general  guardian,  held  not  to  render  pro- 
ceedings  void    on    collateral   attack    (Id.). 

Distribution,  etc.:  Decree  of  California 
superior  court  distributing  estate,  made  aft- 
er statutory  notice  and  not  appealed  from, 
held  conclusive  upon  all  interested  parties 
as  to  who  was  entitled  to  take.  Goodrich 
V.  Ferris.  145  F.  844.  County  court  being  one 
of  general  jurisdiction  with  reference  to 
probate  matters,  its  orders  are  binding  on 
collateral  attack  unless  record  affirmatively 
shows  want  of  jurisdiction.  Wallace  v. 
Turner  [Tex.  Civ.  App.]  89  S.  W.  432,  afd.  on 
other  grounds  14  Tex.  Ct.  Rep.  977,  92  S.  W. 
31.  Orders  are  binding  until  vacated  or  re- 
versed In  a  direct  proceeding  for  that  pur- 
pose. Id.*  Effect  of  order  closing  estate 
was  to  determine  that  it  was  fully  adminis- 
tered, and  it  could  not  be  collaterally  at- 
tacked for  error  in  that  regard.  Id.  Judg- 
ment ordering  administration  closed  held 
not  void  because  no  citation  had  been  issued 
and  no  notice  published  of  the  presentation 
of   the    final   account.      Id. 

7S.  Persons  collaterally  attacking  the  ap- 
pointment of  an  administrator  de  bonis  non 
cannot  succeed  unless  the  record  affirmative- 
ly shows  that  the  court  was  without  juris- 
diction to  make  It.  Smith  v.  Alexander 
[Ala.]  42  So.  29.  Where  petition  of  the  ad- 
ministrator de  bonis  non  for  sale  of  lands 
to  pay  debts  was  attacked  on  the  ground 
that  the  record  affirmatively  showed  that 
there  was  no  vacancy  in  the  administration 
when  the  appointment  was  made,  held  that 
the  attack  wat  a  collateral  one.  Id.  There 
being  no  statutory  authority  for  appointing 
a  corporation  as  administrator,  action  of  pro- 
bate court  in  attempting  to  appoint  one  was 
a  mere  nullity  and  order  of  appointment 
could  be  attacked  in  suit  by  appointee. 
Continental  Trust  Co.  v.  Peterson  [Neb.]  107 
N.  W.  786.  Where  petition  and  summons  in 
special  proceeding  for  sale  of  realty  to  pay 
debts  named  widow  and  heirs  at  law  of 
decedent  as  parties  but  failed  to  name  the 
devisees  under  his  will,  which  had  been  ad- 
mitted to  probate,  and  record  did  not  show 
that  devisees  or  anyone  representing  them 
hed  been  served,  held  that  decree  ordering 
sal6f  was  an  absolute  nullity  as  to  them  and 
could  be  collaterally  attacked  by  them  in 
octlon  of  ejectment  to  recover  the  land  from 
the  purchaser,  though  it  recited  that  defend- 
ants were  duly  sei-ved  and  failed  to  appear. 
Card  V.  Finch   [N.  C]   54   S.  E.  1009. 

79.  See    5    C.    L.    1273,    n.    66. 

80.  In  action  by  administrator  of  a  lega- 
tee against  the  administrator  of  the  execu- 
trix to  recover  the  amount  due  the  hoirs  of 
the  legatee,  held  that  the  decree  of  the  pro- 
bate court  determining  the  amount  due  the 
legatee    and    directing    the    executrix    to    pay 


it  was  admissible  to  show  that  the  executrix 
held  at  least  that  amount  at  that  time.  Car- 
lisle v.  Farrow  [S.  C]  54  S.  E.  766.  Where 
a  judgment  was  obtained  on  a  note  against 
an  executor,  and  was  acknowledged  by  him 
In  his  accounting  on  his  final  discharge, 
allowed  as  a  claim  against  the  estate  and 
enrolled  in  the  probate  court  as  a  judgment 
on  which  judgment  execution  Issued,  it  is 
binding  on  the  estate  and  the  creditor  and 
Is  prima  facie  evidence  In  a  suit  by  the 
creditor  to  subject  the  lands  of  devisees  to 
the  payment  of  the  debt  without  production 
of  the  note.  Brock  v.  Klrkpatrick,  72  S.  C 
491,  52  S.  B.  592.  In  a  suit  by  an  independ- 
ent executor  the  order  of  the  probate  court 
admitting  the  will  and  appointing  him  l3 
prima  facie  evidence  of  the  existence  of  the 
facts  authorizing  the  order,  including  the 
fact  of  the  testator's  death.  Fischer  v.  Gid- 
dings  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  288, 
95  S.  W.  33.  An  order  of  the  probate  court 
finding  the  heirship  in  an  estate  is,  in  an  ap- 
peal to  the  circuit  court  from  a  subsequent 
order  of  the  probate  court  in  that  estate, 
prima  facie  evidence  of  the  facts  found.  If 
the  party  denying  the  heirship  does  not 
wish  to  assume  the  burden  of  proof  in  the 
circuit  court,  he  must  in  probate  court  at- 
tack the  finding  of  heirship,  and  if  defeated 
appeal  from  the  order  making  it,  or  from 
one  refusing  to  vacate  it.  Ford  v.  Ford,  117 
111.   App.   502. 

SI.     See,    also.    Judgments,    6    C.    L.    214. 

California:  Superior  court  or  judge  there- 
of has  power  to  set  aside  order  appointing 
special  administrator  where  it  Tvas  inad- 
vertently made.  Raine  v.  Lawlor,  1  Cal. 
App.  483,  82  P.  688.  Decision  of  superior 
court  that  order  was  inadvertently  made 
held  conclusive  on  petition  for  writ  of  pro- 
hibition revoking  the  order  of  appointment. 
Id. 

Georgia:  Thougli  an  administrator  who 
lias  misappropriated  assets  may  have  ob- 
tained his  discharge  through  fraud  prac- 
ticed on  the  ordinary  and  heirs  at  law,  yet 
the  judgment  discharging  him  cannot  be  set 
aside  at  the  instance  of  the  adult  heirs  un- 
less they  attack  it  by  a  proceeding  com- 
menced within  three  years  from  the  date  of 
its  rendition.  Wicker  v.  Howard  [Ga.]  54 
S.    B.    821. 

Illinois:  Probate  court  has  jurisdiction 
to  set  aside  order  approving  final  account 
of  executors  and  discharging  them,  where 
motion  Is  made  at  same  term  at  wliich  order 
was  entered.  Grlswold  v.  Smith  [111.]  77  N. 
B.  551.  Tlie  courts  of  probate  have  no  juris- 
diction to  entertain  a  petition  in  the  nature 
of  a  bill  of  review  to  set  aside  a  decree  for 
constructive  fraud  after  the  lapse  of  the 
entry  term.  Beavers  v.  Rennels,  122  111.  App. 
483.  Until  an  estate  is  completely  adminis- 
tered any  previous  order  entered  therein  may 
be  directly  attacked  in  such  court  when 
application  is  made  for  another  order  which 
involves    a    further    step    in    the    adminlstra- 
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unless  it  clearh'  appears  that  substantial  justice  will  be  promoted  tliereb}',  or  that 
such  action  is  necessar}''  to  correct  errors  entering  into  the  decree.*-  Consent  de- 
crees cannot  be  set  aside  or  vacated  except  for  fraud,  accident,  or  mistake.®^  Stat- 
utes in  some  states  provide  for  actions  to  set  aside  prol)ate  decrees  in  certain  cases.** 


tion.  Ford  v.  Ford.  117  111.  App.  502.  No 
notice  need  be  given  to  the  widow,  heirs, 
and  legatees  of  a  motion  by  one  of  the  ex- 
ecutors to  set  aside  an  order  approving  the 
final  account  of  the  executors  and  discharg- 
ing them,  and  to  make  him  an  allowance  of 
fees.  Griswold  v.  Smith  [111.]  77  N.  E.  551. 
Attorney  held  to  represent  heirs  and  lega- 
tees as  well  as  executors,  so  that  notice  to 
him    was    sufRcient    in    any    event.      Id. 

MinueHOta:  A  final  decree  of  the  probate 
court  assigning  realty  to  the  heirs  may  be 
vacated  and  set  aside  by  such  court  on  the 
ground  of  fraud  (In  re  Kennj^'s  Estate 
I  Minn.]  106  N.  W.  344),  but  to  justify  such 
action  as  against  a  stranger  to  the  record 
who  purchases  the  property  from  one  of  the 
distributees,  the  purchaser  must  be  con- 
nected by  actual  or  constructive  notice  with 
the  fraud  (Id.).  Evidence  held  insufficient 
to  charge  purchaser  with  participation  in 
or  actual  or  constructive  notice  of  the  al- 
leged fraud,  and  on  vacation  of  decree  its 
riglits    should    be    protected.      Id. 

Missouri:  Rev.  St.  1899,  §  214,  providing 
that,  if  any  executor,  administrator,  heir  or 
creditor  of  an  estate  shall,  within  four 
months  after  the  allowance  of  a  demand,  file 
an  affidavit  of  himself  or  some  credible  person 
stating  that  the  affiant  believes  that  it  has 
been  improperly  allowed,  and  shall  furnish 
satisfactory  evidence  of  that  fact  to  the 
court,  and  that  notice  has  been  given  to  the 
opposite  party  or  parties  in  interest,  the 
probate  court  shall  vacate  such  order  of 
allowance  and  try  the  matter  anew,  does 
not  allow  a  party  interested  in  the  estate 
v,-ho  appears  and  contests  the  allowance  of 
a  demand  to  thereafter  move  to  vacate  the 
allowance  on  the  same  grounds  on  which  he 
contested  it,  but  his  remedy  is  by  appeal. 
Keele  v.  Keele,  118  Mo.  App.  262,  94  S.  W. 
775.  But  an  heir  whose  application  to  be 
heard  in  opposition  to  the  allowance  of  the 
claim  is  not  concluded  by  the  judgment  of 
allowance  may  move  to  vacate  it  un- 
der such  section.  Id.  Provision  requiring 
moving  party  to  furnish  satisfactory  evi- 
dence that  the  demand  was  improperly  al- 
lowed does  not  require  such  proof  as  would 
defeat  the  allowance  of  the  demand  on  the 
merits,  but  only  such  a  probable  showing 
against  its  propriety  as  will  convince  the 
court  that  the  matter  should  be  reheard  in 
order  to  be  more  sure  of  a  correct  result.  Id. 
Findings  of  fact  in  judgment  vacating  al- 
lowance held  to  show  that  court  was  satis- 
fled  to  the  extent  required,  so  that  there 
was  no  abuse  of  discretion  in  the  ruling.  Id. 
Fact  that  demand  was  allowed  by  circuit 
court  to  which  proceeding  had  been  trans- 
ferred under  Rev.  St.  1899.  §  1760,  because 
of  the  disqualification  of  the  probate  judge, 
held  not  to  deprive  probate  court  of  right 
to  vacate  allowance  on  motion  of  heir  to 
whom  a  hearing  was  denied  where  there 
was  no  hearing  on  the  merits.  Id.  Remedy 
is    not    exclusive    in    case    of    fraud,    but    is 


concurrent    with    that    afforded    by    a    suit    in 
j  equity   to    set   aside   the   judgment    of   allow- 
I  ance.      Fitzpatrick    v.    Stevens,    114    Mo.   App. 
497,    89    S.    W.    897.      Probate    court    having 
i  made    an    order    allowing    claim    against    the 
I  individual  estate  of  a  decedent,  held  to  have 
no    authority    to    thereafter    alter    judgment 
entry    without    notice    to    claimant    by    inter- 
lining  provisions   that   all   debts   of   decedent 
I  not  allowed  against  partnership  of  which  he 
I  was  a  member  should  first  be  paid,  and  that 
claim  should  not  be  payable  out  of  assets  of 
'  individual      estat«      until      individual      debts 
should  have  been  satisfied.     Ault  v.  Bradley. 
191    Mo.    709,    90    S.    W.    775.      Error    held    not 
prejudicial   where    claim    had    also   been   pre- 
j  sented   and   allowed    against   partnership    es- 
tate.     Id. 

New  York:  Surrogate  has  jurisdiction  to 
I  vacate  decree  settling  accounts  of  executor 
and  testamentary  trustee  for  fraud  or  irreg- 
ularity. Meeks  v.  Meeks,  100  N.  .Y.  S.  667. 
Complaint  in  action  in  supreme  court  to  set 
aside    such    decree    dismissed.      Id. 

Texas:  Where  county  court  closed  the  ad- 
ministration and  discharged  the  adminis- 
trator de  bonis  non  it  had  no  power  after 
the  expiration  of  the  term  to  grant  another 
administration  thereon  and  appoint  another 
administrator.  W'allace  v.  Turner  [Tex.  Civ. 
App.]  89  S.  W.  432,  afd.  on  other  grounds, 
14  Tex.  Ct.  Rep.  977,  92  S.  W.  31.  Claim.s 
having  been  allowed  and  approved  by  court, 
judgment  of  allowance  cannot  be  set  ^.side 
on  proof  merely  that  they  appear  on  their 
face  to  have  been  barred  by  limitations,  but 
it  must  be  further  shown  that  no  facts  ex- 
isted at  time  of  allowance  which  would  take 
them  out  of  operation  of  statute.  Smart  v. 
Panther  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
448,    95    S.   W.    679. 

82.  Distributee  sued  surety  on  adminis- 
trator's bond  to  recover  her  distributive 
share  which  a  previous  decree  of  surrogate 
had  directed  to  be  paid  to  her.  Surety,  who 
was  not  cited  in  proceeding  in  which  last 
mentioned  decree  was  rendered,  petitioned 
surrogate  that  it  be  set  aside,  claiming  that 
distributee  had  filed  a  release  of  her  share 
and  that  administrator  had  conveyed  realty 
to  her,  and  that  these  facts  showed  payment 
of  at  least  a  part  of  the  claim.  It  appeared 
that  conveyance  was  as  security  for  plain- 
tiff's share,  and  that  after  giving  release 
the  administrator  had  filed  an  account  show- 
ing a  balance  in  his  hands  for  distribution 
corresponding  with  the  decree  entered.  No 
fraud  or  collusion  was  alleged,  nor  -^v^as 
there  any  allegation  that  whole  of  distribu- 
tee's share  had  been  paid,  or  that  adminis- 
trator liad  any  property  from  which  amount 
due  could  be  collected.  Held  that  petition 
would  be  denied.  In  re  Haight's  Estate,  50 
Misc.    238.    100    N.    Y.    S.    488. 

S3.  Failure  to  include  allowance  of  fee 
to  executor  in  final  account  held  ground  for 
setting  aside  order  approving  account  and 
discharging     executors,     where     it     was     th» 
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The  power  of  courts  of  equity  to  do  so  lias  already  been  discussed.^^  The  require- 
ment of  the  Washington  statutes  that  the  findings  of  fact  and  conclusions  of  law 
of  the  trial  court  shall  be  separately  stated  does  not  apply  to  probate  proceedings.''^ 

§  IG.  Appeals  in  probate  pn-oceedings.^' — Appeals  are  generally  allowed  from 
all  final  orders  and  decrees/''  orders  affecting  a  substantial  right  and  in  efiect  de- 
termining the  question  involved/^  and  intermediate  orders  involving  the  merits 
and  materially  aft'eeting  the  final  decision/"  and  may  be  taken  by  any  interested 
party''^  aggrieved  thereby.^^ 


fault    of    an    attorney.       Griswold    v.     Smith 
[111.]    77  N.   E.   551. 

84.  Where  administrator  filed  final  report 
showing  that  he  and  another  were  the  only 
heirs,  which  was  heard  and  approved,  and 
procured  an  order  of  final  settlement  direct- 
ing distribution  to  be  made  to  them,  held 
that  a  third  person  who  was  in  fact  sole  heir 
and  who  had  no  notice  or  knowledge  of  the 
hearing  and  did  not  appear  at  it,  was  en- 
titled to  have  the  final  settlement  set  aside 
under  Burns'  Ann.  St.  1901,  §  2558.  Mefford 
V.  Lamkin  [Ind.  App.]  76  N.  E.  1024,  rehear- 
ing denied  77  N.  E.  960.  Order  of  distribu- 
tion is  as  much  a  part  of  the  final  settle- 
ment where  the  fund  is  in  the  hands  of  the 
clerk  as  where  It  is  retained  by  the  admin- 
istrator, the  judgment  being  conclusive  in 
either  event  against  collateral  attack,  and 
a  bar  to  a  recovery  of  a  distributive  share 
by   an   heir   omitted   therefrom.      Id. 

85.  See   §    2,   ante. 

86.  In  re  Farnham's  Estate,  41  Wash. 
570,    84    P.    602. 

87.  See    5    C.    L.    1274. 

88.  An   appeal   lies   from   a    final   order   or 
judgment  of  a  county  court  in  probate  mat- 
ters to  the  district  court,  whether  it  be  upon 
the    merits    or    otherwise.      Weeke    v.    Wort- 
mann   [Neb.]   109  N.  W.  503.     A  writ  of  error 
lies   to   review  the  decree  of  a  court   of   pro- 
bate in  relation  to  a  proceeding  to   sell   real 
estate     to     pay     the     debts     of     a     decedent. 
Thomas   v.  Waters,    122   111.   App.   434.     Error  ! 
does    not   lie   to    order   removing   administra-  ' 
tor.      Ferguson    v.    Ferguson,    3    Ohio    N.    P.  ; 
(X.    S.)    54  9. 

Orders  and  decrees  held  appealable:  Order 
denying  motion  of  administrator  pendente 
lite  to  require  suspended  executrix  to  make 
a  settlement.  Rev.  St.  1899,  §  278.  Hanley 
V.  Holton  [Mo.  App.]  96  S.  W.  691.  Order 
requiring  a  former  administrator  to  turn 
over  to  his  successor  certain  money,  claimed 
by  the  former  to  have  been  given  him  by 
the  intestate  as  a  gift  and  by  the  latter  to 
belong  to  the  estate.  Foster  v.  Murphy 
[Neb.]  107  N.  W.  843.  Order  denying  motion 
of  executor  to  set  aside  order  approving 
final  account  of  executors  and  discharging 
thtm,  and  to  allow  him  fees.  1  Starr  &  C. 
Ann.  St.  p.  345,  c.  3.  Griswold  v.  Smitli  [111.] 
77  N.  E.  551.  Order  vacating  order  appoint- 
ing an  administrator.  Code  Civ.  Proc.  §  963. 
In  re  Bouyssou's  Estate.  1  Cal.  App.  657. 
82  P.  1066.  Since  an  order  refusing  probate 
of  the  will  and  an  order  appointing  an  ad- 
mini.^trator  are  distinctive  proceedings,  an 
order  granting  a  "motion  to  vacate  order 
refusing  probate  of  will  and  appointing  ad- 
ministrator" must  be  read  distributively  and 


regarded  as  severally  applicable  to  the  for- 
mer orders,  and  appeal  therefrom  will  not 
be  dismissed  in  so  far  as  it  is  an  appeal  from 
the  order  vacating  the  appointment  of  the 
administrator,  there  being  nothing  in  the 
bill  of  exceptions  indicating  that  the  ap- 
pointment did  not  proceed  upon  a  record 
separate  from  that  for  the  probate  of  the 
will,  or  that  it  was  in  any  respect  depend- 
ent upon  the  order  denying  probate  to  the 
will,  though  order  vacating  last  named  or- 
der   is    not    appealable.      Id. 

Order.*)  and  decrees  held  not  appealable: 
Order  simply  confirming  a  commissioner's 
report  refusing  to  allow  a  claim  in  a  suit 
for  a  settlement  of  an  estate.  Cottrell  v. 
Barnes'  Adm'r.  [Ky.]  90  S.  W.  1048.  Order 
to  show  cause  why  attachment  should  not 
issue  against  special  administrator  for  fail- 
ing to  make  deposit  of  funds  as  directed,  is- 
sued under  Code  Civ.  Proc.  S  2679.  In  re 
Hopkins'  Will,  109  App.  Div.  861,  96  N  T  S. 
941. 

SO.  Code  §  4101,  Order  striking  out  re- 
sistance and  cross  petition  of  administrator 
to  petition  by  state  treasurer  to  compel  fil- 
ing of  inventory  for  the  assessment  of  in- 
heritance taxes.  In  re  Stone's  Estate  [Iowa] 
109    N.    W.    455. 

90.  Code  §  4101.  Order  striking  out  re- 
sistance and  cross  petition  of  administrator 
to  petition  by  state  treasurer  to  compel  fil- 
ing of  inventory  for  assessment  of  inherit- 
ance taxes.  In  re  Stone's  Estate  [Iowa]  109 
N.   W.    4  55. 

91.  A  'person  interested"  is  one  who  has 
some  legal  light,  or  is  under  some  legal 
liability  that  may  be  enlarged  or  dimin- 
ished by  the  decree  In  re  Clarke's  Estate 
[Vt.]  64  A.  231.  Administrator  de  bonis  non 
with  the  will  annexed  may  appeal  from  or- 
der appointing  an  administrator  for  the  es- 
tate of  one  to  whom  he  lias  been  ordered  by 
the  probate  court  to  pay  a  part  of  the  funds 
in  his  hands,  where  he  claims  that  person 
to  whom  payment  was  ordered  made  is  not 
dead,  since  in  such  case  payment  to  latter's 
administrator  would  not  protect  liim.  Id. 
It  is  the  character  of  the  suit  that  deter- 
mines the  right  to  appeal,  which  does  not 
depend  upon  tlie  mere  naming  of  a  party 
as  e.xecutor  or  administrator  in  the  process 
or  declaration,  but  upon  the  cause  of  action 
developed  by  the  pleadings,  and  whether 
recovery  is  sought  in  a  representative  or 
individual  capacity.  Williams  v.  Dougherty 
find.  App.]  77  N.  E.  305.  Action  against  de- 
fendant to  vacate  and  set  aside  letters  of 
administration  issued  to  him  held  one  against 
him  in  his  representative  capacity,  though 
complaint   was   entitled   against   him   person- 
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appeaP*  are  regulated  by  the  statutes  of  the  various  states.     Though  technical  preci- 


ally,  and  he  was  entitled  to  appeal  in  his 
representative  capacity  from  a  judgment  of 
revocation.      Id. 

92.  Interested  persons  aggrieved  by  de- 
cree of  distribution  may  appeal  to  county 
court  from  whose  decree  exceptions  will  lie 
to  supreme  court.  Harris  v.  Harris  [Vt.] 
64  A.  75.  Fact  that  executor  may  be  per- 
sonally aggrieved  does  not  deprive  him  of 
right  to  appeal  in  his  official  capacity.  Teel 
V.  Mills,  117  111.  App.  97.  Executor  held  ag- 
grieved by  order  denying  motion  to  set 
aside  order  approving  final  account  of  ex- 
ecutors and  discharging  them,  the  motion 
being  made  for  the  purpose  of  procuring 
him  an  allowance  of  fees  which  was  omitted 
from  original  order.  Griswold  v.  Smith  [111.] 
77  N.  E.  551.  Purchaser  of  land  at  adminis- 
trator's sale  to  pay  debts  held  aggrieved 
by  order  confirming  sale  where  he  was  in- 
duced to  make  purchase  by  false  representa- 
tions of  the  administrator  as  to  widtli  of 
street  on  which  lots  fronted.  Greiling  v. 
McLean's  Estate  [Wis.]  107  N.  W.  339.  Ad- 
ministratrix held  not  aggrieved  in  her  offi- 
cial capacity  by  order  directing  that  no  fur- 
ther allowance  be  paid  to  the  widow.  In  re 
Dougherty's    Estate    [Mont.]    86    P.    38. 

03.  See  5  C.  L.  1274,  n.  79.  See,  also.  Ap- 
peal   and   Review,    7    C.    L.    128. 

04.  Notice  o£  appeal  must  be  liberally 
construed.  In  re  Andrus'  Estate  [Minn.] 
105  N.  W.  66.  Notice  of  appeal  to  district 
Court  from  "order  allowing  the  claim  of  H. 
against  the  above  estate"  in  a  specified  sum, 
held  sufficient  to  bring  up  the  whole  order 
of  the  probate  court  allowing  the  claim  in 
part  and  disallowing  it  in  part,  there  being 
only  a  single  order  in  such  case  under  Gen. 
St  1894,  §  4517.  In  re  Andrus'  Estate 
[Minn.]  105  N.  W.  66.  Where  appeal  was 
taken  by  German  .consul  in  his  own  name, 
but  for  benefit  of  parties  in  interest  whom 
he  represented  under  a  duly  executed  power 
of  attorney,  fact  that  notice  of  appeal  re- 
cited he  "being  aggrieved  hereby  appeals" 
did  not  render  it  insufficient  on  ground  that 
appeal  appeared  to  have  been  taken  by  one 
not  aggrieved,  it  being  apparent  that  his 
principals  were  the  parties  aggrieved  and 
that  notice  was  filed  in  their  behalf.  In  re 
Sander's  Estate,  126  Wis.  660,  105  N.  W. 
1064. 

Bond:  Appeal  from  order  denying  motion 
to  set  aside  order  approving  executors'  final 
account  and  discharging  them  held  allowed 
to  executor  in  his  individual  capacity  so  that 
bond  executed  by  him  in  that  capacity  was 
sufficient.  Griswold  v.  Smith  [111.]  77  N.  E. 
551  An  executor  and  residuary  legatee  who 
has  given  bond,  under  the  provisions  of 
Cobbey's  Ann.  St.  1903,  §  5030,  to  pay  the 
debts  and  legacies  may  appeal  from  a  judg- 
ment of  the  county  court  allowing  a  claim 
against  the  estate  without  giving  an  appeal 
bond.  Thompson  v.  Pope's  Estate  [Neb.]  109 
N.   W.   498.  ,  .  . 

Record:  Two  appeals  to  superior  court 
from  two  separate  judgments  of  register  of 
wills    one  revoking  letters  of  administration 


and  removing  administrator  and  the  other 
granting  letters  of  administration  c.  t.  a. 
to  another  person,  will  not  be  dismissed  for 
failure  to  file  separate  transcripts.  Boyd  v. 
Cloud  [Del.]  62  A.  294.  Appeals  to  superior 
court  from  orders  of  register  of  wills  will 
not  be  dismissed  because  of  his  failure  to 
certify  the  record,  but  papers  will  be  re- 
manded for  required  certificates.  Id.  While 
there  is  no  such  thing,  technically,  as 
a  judgment  roll  in  probate  proceedings, 
the  successive  determinations  in  the  course 
of  them,  whenever  the  statute  direct- 
ly or  by  implication  declares  them  fi- 
nal, must  be  regarded  as  final  judgments 
for  purposes  of  appeal,  and  the  por- 
tions of  the  record  on  wliich  tliey  are 
based  must  be  regarded  as  the  record  for 
tlie  particular  determination,  it  being  un- 
necessary that  they  be  authenticated  by  bills 
of  exceptions.  In  re  Dougherty's  Estate 
[Mont.]  86  P.  38.  Record,  on  appeal  from 
order  settling  accounts,  consisting  of  the 
account,  the  written  objections  tliereto,  and 
the  findings  and  order,  certified  by  the  clerk, 
with  a  certified  copy  of  the  notice  of  appeal, 
lield  sufficient.  Id.  On  appeal  to  the  pre- 
rogative court  from  an  order  of  orphans' 
court  denying  an  application  to  appoint  the 
person  named  in  the  will  executor  and  ap- 
pointing another,  held  improper  to  annex 
to  the  record  the  testimony  of  the  witnesses 
examined  on  the  question  of  the  right  to 
letters,  and  the  argument  and  discussion  of 
counsel  prior  to  the  examination  of  the  wit- 
nesses. In  re  Acker's  Will  [N.  J.  Eq.]  62  A. 
556. 

Bills  of  exceptions,  settled  case,  etc.:  Pro- 
bate courts  are  courts  of  record  (Gen.  St. 
1901,  §  1974),  and  hence,  under  Laws  1901, 
p,  502,  c.  275,  §  1,  Gen.  St.  1901,  §  4753,  they, 
and  the  judges  thereof  at  chambers,  have 
authority  to  settle  and  sign  bills  of  excep- 
tions. Humlsarger  v.  Humbarger,  72  Kan. 
412,  83  P.  1095.  Where  in  proceedings  for 
removal  of  executor  no  evidence  was  taken 
but  decree  of  removal  was  made  on  plead- 
ings and  admissions  of  counsel,  fact  that 
such  admissions  did  not  appear  as  part  of 
case  made  up  and  settled  by  surrogate  under 
Code  Civ.  Proc.  §  2576,  held  not  to  preclude 
a  review^  of  the  facts  on  appeal  where  rec- 
ord declared  that  it  contained  all  the  evi- 
dence and  facts  as  found  did  not  justify 
removal.  In  re  Waterman's  Estate,  98  N.  Y. 
S.  583.  Order  revoking  letters  will  not  be 
reviewed  where  there  is  no  statement  of 
facts  or  bill  of  exceptions.  In  re  Farnham's 
Estate,    41    Wash.    570,    84    P.    602. 

Abandonment;  Appeal  to  superior  court 
from  order  of  probate  court  held  to  have 
been  abandoned  by  delay.  Love  v.  Love, 
139    N.    C.    363,    51    S.   E.    1024. 

Dismissal  of  appeal;  Where  an  inspec- 
tion of  the  record  fails  to  show  any  failure 
to  comply  with  the  provisions  of  Sess.  L. 
1891,  p.  109,  §  3,  giving  right  of  appeal  in 
probate  cases  to  district  court  from  county 
court,  dismissal  of  appeal  as  improper  will 
be    reversed.      Litigation    over    property    al- 
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sion  of  statement  and  pleading  are  not  required  in  probate  appeals  to  the  same  ex- 
tent as  in  actions  at  law/'  the  appeal  must  show  what  order,  sentence,  decree,  or 
denial  of  the  Judge  of  probate  is  appealed  from,°^  and,  taking  all  the  allegations 
in  the  appeal  and  the  reasons  therefor  to  be  true,  it  must  appear  that  there  was  er- 
ror.^^  Appellant  cannot  sustain  an  appeal  from  a  named  decree  by  showing  that 
one  not  named  was  erroneous,"*  nor  can  he  amend  so  as  to  convert  his  appeal  into 
one  from  another  and  different  decree."^  ' 

All  persons  whose  rights  may  be  affected  by  a  reversal  must  be  made  parties.^ 
A  joint  appeal  cannot  be  taken  by  parties  whose  rights  are  separate  and  distinct." 

TMiere  the  appellate  court  acts  as  a  court  of  review,  merely  the  usual  pre- 
sumptions in  favor  of  the  proceedings  below  will  be  indulged  in,^  and  findings  of 
fact  will  not  be  reversed  unless  clearly  erroneous.*  So  too,  discretionary  rulino-s 
will  not  be  disturbed  unless  an  abuse  of  discretion  clearly  appears.^ 


leged  to  belong  to  estate  and  improperly 
withheld.  Kirkwood  v.  Palmer  [Colo.]  85 
P.   175. 

95.  Appeal  from  decree  of  judge  of  pro- 
bate to  the  supreme  judicial  court  sitting 
as  the  supreme  court  of  probate.  In  re 
Gurdy   [Me.]    63   A.    322.     * 

06.     In   re   Gurdy    [Me.]    63   A.    322. 

97.  In  re  Gurdy  [Me.]  63  A.  322.  Appeal 
from  order  refusing  to  grant  letters  testa- 
mentary will  be  dismissed  where  there  is  no 
statement  either  in  the  appeal  or  the  rea- 
sons that  "U'ill  has  been  admitted  to  probate, 
since    "U'lthout    it    no    error    appears.     Id. 

9S.  Where  he  expressly  states  that  he 
appeals  from  order  refusing  to  grant  letters 
testamentary,  he  cannot  have  appeal  treated 
as  one  refusing  to  admit  will  to  probate, 
though  some  of  the  reasons  of  appeal  as- 
signed might  be  sufficient  to  sustain  an  ap- 
peal from  the  latter.  In  re  Gurdy  [Me.] 
63   A.   322. 

99.  Cannot  change  appeal  from  order  re- 
fusing to  grant  letters  into  one  from  order 
refusing  to  admit  will  to  probate,  since  to 
do  so  ■u'ould  introduce  new  cause  of  action. 
In   re  Gurdy   [Me.]    63   A.   322. 

1.  Where  a  minor,  after  attaining  major- 
ity, appeals  from  a  judgment  homologating 
a  provisional  account  filed  by  the  natural 
tutrix,  administering  the  succession  of  the 
deceased  father  and  husband,  the  creditors, 
■whose  claims  are  recognized  on  such  ac- 
count and  have  been  paid,  and  who  have 
therefore  an  interest  in  maintaining  the 
judgment  of  homologation,  must  be  made 
parties  to  the  appeal;  otherwise,  and  if  there 
is  no  prayer  that  they  be  cited,  the  appeal 
will  be  dismissed.  Succession  of  Guillebert 
[La.]  41  So.  653,  41  So.  654.  Provisional  ac- 
count filed  by  the  natural  tutrix,  admin- 
istering the  succession  of  the  deceased  fath- 
er and  husband,  held  not  an  account  of  tu- 
torship, but  merely  an  administrator's  ac- 
count.    Id. 

2.  Creditor  and  distributee  held  not  en- 
titled to  maintain  a  joint  appeal  from  a  de- 
cree of  orphans'  court  allowing  and  refusing 
to  allow  certain  claims  against  the  estate 
where  their  alleged  rights  are  separate  and 
distinct.  Bitter's  Estate,  30  Pa.  Super.  Ct. 
84. 

3.  In  absence  of  any  showing  to  the  con- 
trary it  will  be  presumed,   on  second   appeal 


from  order  granting  administrator  leave  to 
sell  realty,  that  lower  court  on  former  trial 
determined  in  limine  that  petitioner  .vas 
duly  appointed  administrator.  HoUings- 
worth  v.  McAndrew  [Ark.]  95  S.  W.  485.  On 
appeal  from  superior  court  error  will  not  be 
presumed,  but  every  presumption  will  be 
indulged  in  support  of  the  judgment  or  or- 
der and  the  action  of  the  lower  court  will 
be  affirmed  in  the  absence  of  any  showing 
of  error.  In  re  Bouyssou's  Estate  [Cal.  App.l 
84  P.  460.  On  appeal  from  order  "acating 
order  appointing  administrator,  where  rec- 
ord does  not  show  that  clerk  had  set  a  day 
for  hearing  of  petition  for  appointment  or 
whether  there  was  any  proof  that  notioe 
was  given  by  posting  as  required  by  Code 
Civ.  Proc.  §  1373,  it  will  be  assumed,  for 
the  purpose  of  sustaining  the  arder,  that 
there  was  no  notice  and  that  court  properly 
vacated  the  order  because  it  lacked  jurisdic- 
tion to  make  it.  Id.  In  absence  of  the  evidence, 
appellate  court  will  presume  that  'terns  of 
expense  claimed  to  have  been  incurred  in 
the  probate  of  the  will  were  properly  dis- 
allowed by  the  superior  court.  In  re  ."jcoct'.s 
Estate,  1  Cal.  App.  740,  83  P.  85.  Where 
notice  of  proceedings  for  sale  was  properly 
posted  as  required  by  Rev.  St.  1899,  §  148, 
and  it  did  not  appear  that  any  of  the  heirs 
were  residents  of  the  county  so  as  to  be 
entitled  to  personal  service  under  such  sec- 
tion, held  that  it  would  be  presumed  on 
appeal  from  an  order  confirming  the  sale 
that  they  were  not.  Desloge  v.  Tucker  196 
Mo.  587,  94  S.  AV.  283.  On  appeal  to  the  pre- 
rogative court  from  an  order  of  the  or- 
phans' court  denying  an  application  to  ap- 
point the  person  named  in  the  will  executor 
and  appointing  another,  it  will  be  presumed 
that  the  paper  admitted  to  probate  was  the 
last  will  of  the  deceased,  executed  and  pub- 
lished in  due  form,  though  there  is  no  evi- 
dence as  to  how  a  caveat  thereto  was  dis- 
posed of  where  no  appeal  was  taken  from 
the  order  admitting  the  will.  In  re  Acker's 
Will    [N.    J.    Eq.]    62    A.    556. 

4.  Finding  of  orphans'  court  that  claim 
for  nursing  was  not  sustained  by  the  evi- 
dence. Bitler's  Estate,  30  Pa.  Super.  Ct.  84. 
Finding  of  auditor  that  decedent  expressly 
contracted  to  pay  son  board,  approved  by 
orphans'  court.  Shadle's  Estate,  30  Pa. 
Super.    Ct.    151.     Where    claim    is    disallowed 
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All  tlie  findings  and  matters  decided  whieli  enter  into  and  form  a  part  of  tlie 
order  appealed  from  go  np  with  it/'  but  not  separate  orders  not  appealed  from.^ 

A  remand  for  the  purpose  of  enabling  the  lower  court  to  reconsider  a  par- 
ticular issue  does  not  authorize  a  review  of  the  whole  case.^ 

In  some  states,  on  appeal  to  an  intermediate  court,  the  matter  is  tried  de  novo.^ 
Several  petitions  for  the  appointment  of  an  administrator  are  properly  heard  to- 
gether on  such  an  appeal."     The  right  to  a  Jury  trial  is  regulated  by  statute.^^ 

xls  a  general  rule  only  matters  passed  upon  below  will  be  considered  on  ap- 
peal.^-    In  Arkansas,  where  an  appeal  is  taken  to  the  circuit  court  from  a  ludg:- 


bv   auditing   judge   wliose   action    is    affirmed  ^ 
bv    the    orplians'    court.      Eslen's    Estate,    30 
Pa.    Super.    Ct.    475.      Held    that    finding    of 
auditor,  approved  by  lower  court,  that  under 
agreement    between    executors,    legatees    and  | 
widow,   executors  were  to   pay  certain  taxes 
and    pa>;    widow's    funeral    expenses,    -  ould  j 
not    be    disturbed    on    appeal    at    instance    of  j 
judgment    creditor    of    legatee    whose    judg-  I 
ment    was    expressly    made    subject    to    such  | 
agreement,    particularly    where    evidence    on 
which  finding  was  based  was  not  in  the  rec- 
ord.     Hess's    Estate.    27    Pa.    Super.    Ct.    498. 
ij.     Letters    of   administration   should   ordi- 
narily be   granted  to   the  next  of  kin   or  the 
widow  where  timely  application  is  made,  but 
where    next    of   kin    are    unable    to   agree    on 
an   administrator,  the  appointment  of  a  per- 
son   selected    by    some    of    those    entitled    to 
the    appointment    will    not    be    disturbed    on 
appeal     unless     it    appears     that     court     has 
abused    its   discretion.      In    re    Scott's    Estate 
[Neb.]    106    N.    W.    1003;    Id..    107    N.    W.    1004. 
Where    supreme    court    holds    that    letters    of 
appellant  were  properly  revoked,  it  will  not 
review   discretion    of  trial   court   in   appoint- 
ing  his   successor.      In   re   Farnham's   Estate, 
41'  Wash.    570,    84    P.   602. 

«.  On  appeal  to  circuit  court  from  order 
allowing  award  of  appraisers  to  widow  as 
her  award,  held  that  appraisers'  award  was 
before  court  for  consideration,  though  not 
formally  introduced  in  evidence,  and  hence 
judgment  of  circuit  court  approving  award 
was  not  without  evidence  to  sustain  it. 
Pavlicek  v.  Roessler  [111.]  78  N.  E.  11;  Id.. 
121  111.  App.  219.  Appeal  from  disallowance 
of  item  for  money  paid  executor  for  services 
in  carrying  on  testator's  business  held  to 
bring  up  question  whether  executors  should 
be  charged  with  interest  thereon.  Peter- 
man  v.  U.  S.  Rubber  Co.  [111.]  77  N.  B.  1108, 
afg.  119  111.  App.  610.  An  appeal  to  the  dis- 
trict court  from  an  order  of  the  probate 
court  vacating  and  setting  aside  an  admin- 
istrator's account  ordinarily  presents  for 
review  only  the  propriety  of  the  order  ap- 
pealed from  and  not  the  merits  of  the  ac- 
count. In  re  Bradley's  Estate  [Mi-nn.]  106 
N  W.  338.  But  where,  on  such  appeal,  the 
parties  voluntarily  litigate  the  merits  of  the 
account,  and  court  hears,  adjusts,  and  de- 
termines the  same,  the  parties  are  bound  by 
the  result  to  same  extent  as  though  the 
matters  were  properly  before  the  court.  Id. 
7,  Where  aggregate  item  claimed  as  a 
credit  by  executors  in  their  account  was 
made  up  of  two  separate  and  distinct  ac- 
counts for  goods  sold  by  executors  to  sep- 
arate firms,  and  probate  court  separated 
such    item    into    two   and    credited   executors 


with  one  and  disallowed  the  otlier,  an  appeal 
from  the  order  as  to  the  one  allowed  held 
not  to  bring  up  the  order  as  to  the  other 
for  review.  Peterman  v.  U.  S.  Rubber  Co. 
[111.]    77   N.    E.    1108.   rvg.    119   111.   App.    610. 

S.  Order  reversing  decree  of  orplians' 
court  disallowing  claim  and  remanding  case 
with  leave  to  parties  to  offer  evidence  on  a 
particular  issue  and  to  the  court  to  recon- 
sider case  on  tliat  point.  In  re  Brown's  Es- 
tate,   213    Pa.    604,    63    A.    133. 

9.  On  appeal  to  the  district  court  from 
an  order  of  the  probate  court.  In  re  Rob- 
bins'  Estate  [Minn.]  109  N.  W.  229.  Under 
Rev.  Code  1903,  §  359,  appeals  to  circuit 
court  on  questions  of  fact  or  questions 
of  law  and  fact  are  tried  de  novo, 
and  the  hearing  is  to  be  conducted 
in  same  manner  as  though  case  and  pro- 
ceedings had  originated  in  that  court.  In 
re  McClellan's  Estate  [S.  D.]  107  N.  W.  681. 
No  merit  in  olijection  tliat  judgment  of  cir- 
cuit court  on  appeal  approved  and  affirmed 
order  of  probate  court  as  though  it  was  a 
court  of  review,  wliere  tliat  part  of  judgment 
was  merely  prefatory  and  was  followed  by 
judgment  containing  all  the  formal  requi- 
sites. Pavlicek  v.  Roessler  [111.]  78  N.  E. 
11;   Id.,   121   111.   App.    219. 

10.  Rev.  Code  1903,  §§  89.  359.  On  appeal 
to  circuit  court.  In  re  McClellan's  Estate 
[S.  D.]  107  N.  W.  681.  Claimants  held  not 
entitled  to  separate  trial  wliere  they  con- 
sented to  consolidation  of  several  petitions, 
and  other  petitioners  were  entitled  to  con- 
test their  claim.  Id.  Petitioners  for  ap- 
pointment of  administrator  held  not  entitled 
to  contend  that  separate  appeal  of  other  pe- 
titioners should  be  dismissed  where  they 
consented  to  have  all  the  petitions  heard 
together  and  objected  to  allowance  of  sepa- 
rate   trial    to    otlier    petitioners.      Id. 

11.  On  appeal  to  the  district  court  from 
an  order  appointing  an  administrator,  the 
issue  presented  is  one  for  the  court  and 
should  not  be  submitted  to  a  jury,  the  mat- 
ter being  to  a  certain  extent  discretionary. 
In  re  Scott's  Estate  [Neb.]  106  N.  W.  1003. 
Appeal  from  judgment  on  petition  for  the 
appointment  of  an  administrator  held  not 
"a  case  at  law"  within  meaning  of  Const, 
art.  6,  §  6,  so  tliat  parties  were  not  entitled 
to  jury  trial  on  question  of  relationship  to 
deceased.  In  re  McClellan's  Estate  [S.  D.] 
107   N.   W.    681. 

12.  Fact  that  in  final  account  certain 
items  are  improperly  credited  to  the  ad- 
ministrator can  properls^  come  up  on  excep- 
tions to  settlement  before  county  court,  and 
hence  circuit  court  had  no  right  to  consid- 
er them  on  appeal  from  order  refusing  to  re- 
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nieiu  of  tlie  probate  court  confirming  tlie  auditor's  report  on  an  accounting,  a 
further  appeal  to  the  supreme  court  will  not  be  treated  as  one  in  chanceiT.^^  The 
right  of  an  intermediate  court  to  review  orders  of  the  probate  court  by  writ  of  cer- 
tiorari depends  on  the  statutes  of  the  various  states.^*  An  appeal  in  cases  where 
an  executor  or  administrator  has  been  substituted  for  a  deceased  party  is  governed 
bv  the  statutory  provisions  governing  appeals  in  general,  and  not  by  the  special  pro- 
visions governing  appeals  in  proceedings  for  the  settlement  of  decedents'  estates.^^ 

The  authority  of  the  representative  is  not  suspended  by  an  appeal  from  the 
order  granting  him  letters^^  or  refusing  to  vacate  letters  already  granted.^'  A  sale 
of  lands  pending  an  appeal  from  the  order  allowing  it  is  not  void  where  the  appeal 
is  subsequently  abandoned.^ ^ 

§  17.  RigMs  and  liahiUties  hefiveen  heneficlanes  of  eMatc  A.  In  general?^ 
—Contracts  between  the  parties  interested  in  the  estate  in  regard  to  its  distribution 
are  g-enerally  held  to  be  valid  and  enforceable-*'  if  supported  by  a  sufficient  con- 


move  him  where  account  had  not  been  final- 
ly passed  unon  by  county  court.  Gill  v.  Riley 
[Ky.]  90  Sf  W.  2.  On  appeal  from  order  al- 
lowing administrator's  final  account,  dis- 
trict court  cannot  determine  the  right  of 
the  administrator  to  compensation  for  serv- 
ices rendered  or  disbursements  made  after 
the  filing  of  his  account  in  the  probate  court. 
In  re  Robbins'  Estate  [Minn.]  109  N.  W.  229. 
Application  must  first  be  made  to  the  pro- 
bate court,  and  after  it  has  passed  upon  the 
matter  the  district  court  may  pass  upon  It 
on  appeal.  Id.  Objection  to  decree  of  dis- 
tribution not  made  in  common  pleas  court 
cannot  be  considered  on  appeal  to  supreme 
court.      Brown  v.  Brown   [S.   C]    54   S.   B.   838. 

13.  Should  not  be  treated  as  a  chancery 
appeal  and  tried  de  novo,  but  only  question 
was  whether  evidence  was  legally  sufficient 
to  sustain  the  findings  of  the  circuit  court, 
notwithstanding  that  Klrby's  Dig.  §  144  pro- 
vides that  auditor  to  whom  account  is  re- 
ferred sliall  be  governed  by  rules  laid  down 
for  government  of  masters  in  chancery  in 
auditing  accounts.  Matthews  v.  Taylor  Co. 
[Ark.]    96    S.    W.    134. 

14.  See,    also.    Certiorari,    7    C.    L.    606. 

In  Illiuoi.s  the  circuit  court  has  no  juris- 
diction to  issue  the  statutory  writ  of  cer- 
tiorari for  the  purpose  of  bringing  lip  for 
review  an  order  or  judgment  of  the  court 
of  probate.  Schaeffer  v.  Burnett,  120  111. 
App.   T9. 

In  Texas  the  order  -of  the  county  court 
settling  the  account  of  a  representative  may 
be  reviewed  by  the  district  court  by  writ  of 
certiorari  at  any  time  within  two  years  on 
petition  of  anyone  interested.  Petition  for 
review  by  heirs  who  alleged  that  they  had 
received  iio  part  of  fund  received  by  admin- 
istrator and  no  notice  of  proceedings  held 
not  subject  to  general  demurrer.  Friend  v. 
Boren  (Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  54, 
95  S.  \V.  711.  The  right  is  not  barred  by 
failure  to  appeal  from  the  order,  since  rem- 
edy under  Rev.  St.  1895,  art.  322,  is  as  dis- 
tinctly statutory,  and  hence  as  legal,  as  that 
by  appeal,  and  is  not  made  dependent  upon 
a  showing  of  cause  why  latter  remedy  was 
not  pursued  (Id.),  nor  by  reason  of  the  fact 
that  tlie  estate  has  been  finally  distributed 
and  the  representative  discharged  (Id.). 
The    trial    is   de   novo,    and    it    is    the    duty   of 


the  court  to  restate  the  account  in  accord- 
ance with  the  law  and  the  evidence  and  to 
ascertain  the  heirs  and  make  proper  disposi- 
tion of  the  estate  not  lawfully  paid  out  by 
the  representative.  Under  Rev.  St.  1895, 
arts.     2198,    2202.      Id. 

15.  Appeal  in  action  against  executor  in 
his  individual  capacity  on  his  contract  to 
pay  certain  assessments  continued  after  his 
death  against  his  representative  under 
Burns'  Ann.  St.  1901.  §  272,  is  governed  by 
Id.  §§  644,  645,  and  not  by  §§  2609.  2610. 
Hayes    v.    Shirk    [Ind.]    78    N.    E.    653. 

16.  Does  not  suspend  his  power  to  sue 
in  foreign  state  on  complying  with  its  laws. 
Beaumont   v,   Beaumont,    144    F.   288. 

17.  An  appeal  from  an  order  refusing  to 
vacate  letters  does  not  stay  the  proceedings 
or  debar  the  person  to  whom  they  were  is- 
sued from  exercising  the  powers  and  per- 
forming the  duties  of  administrator.  Dun- 
gan    v,    Superior   Ct.    [Cal.]    84    P.    767. 

18.  Sale  to  pay  debts.  Love  v.  Love  139 
N.   C.   363,    51   S.    E.    1024. 

19.  See   5   C.   L.   1279. 

20.  Since  title  to  realty  vests  In  heirs  im- 
mediately on  the  death  of  the  decedent,  they 
may  divide  it  in  kind  if  there  are  no  debts, 
and  none  of  them  are  minors  or  laboring 
under  disabilities.  Park  v.  Mullins,  124  Ga. 
1072,  53  S.  E.  568.  Probate  courts  may  re- 
spect and  carry  out  agreements  of  settle- 
ment among  the  parties  interested  in  the 
estate  by  which  benefits  under  the  will  are 
renounced.  In  re  Stone's  Estate  [Iowa]  109 
N.  W.  455.  Such  an  agreement  held  valid 
though  it  operated  to  deprive  the  state  of  a 
collateral  inheritance  tax  otherwise  assess- 
able on  a  legacy  to  one  of  the  parties  there- 
to. Id.  Parties  of  full  age  may  arrange, 
settle,  and  distribute  an  estate  among  theni- 
seFves  without  any  formal  decree  of  the 
court,  and  such  settlement  is  binding  in  th;^ 
absence  of  fraud  or  undue  advantage.  Blair 
V.  Hampton,  98  N.  Y.  S.  109.  Settlement  be- 
tween heirs  whereby  all  the  rest  of  them 
conveyed  all  their  interest  in  decedent's 
property  to  one  of  their  number  subsequent- 
ly appointed  administrator  in  consideration 
of  certain  payments  made  by  him,  which  was 
made  fairly  and  in  good  faith  and  was  ac- 
ceptable to  all  parties,  held  a  bar  to  an  ac- 
tion  by  one   of   the   heirs    for  an   accounting. 
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sideration-^  and  free  from  fraud--  or  coercion.-^  The  usual  rules  for  the  construc- 
tion of  contracts  apply.-*  Agi'eements  on  behalf  of  minor  heirs  must  be  made 
through  guardians  ad  litem."  AYhere  pending  an  appeal  from  the  probate  of  a 
will  a  bond  is  executed  for  the  payment  of  a  legacy  on  the  establishment  of  the 
will,  the  liability  of  the  obligors  becomes  absolute  upon  the  affirmance  of  the  judg- 
ment of  the  probate  court,-®  and  the  extent  of  the  liability  is  the  amount  of  the 


Monroe  v.  Mather-Lovelace,  100  N.  T.  S.  27. 
Agreement  between  executors,  legatees,  and 
widow  who  refused  to  take  under  will,  giv- 
ing widow  the  use  of  certain  realty  and  in- 
come of  personalty  with  such  part  of  per- 
sonalty as  might  be  necessary  held  valid. 
Hess's  Estate,  27  Pa.  Super.  Ct.  498.  Chil- 
dren of  legatee  held  not  estopped  to  have 
default  opened  and  decree  of  distribution 
modified,  in  so  far  as  it  held  that  legacy  had 
lapsed  and  become  a  part  of  the  final  residu- 
ary estate,  by  receipts  by  which  they  in 
terms  ratified  the  proceedings  already  had, 
such  a  form  of  receipt  having  been  given  to 
permit  distribution  before  lapse  of  time  for 
appeal,  and  final  residuary  estate  not  hav- 
ing been  actually  distributed  when  motion 
was  made.  In  re  Trust  &  Deposit  Co.,  110 
App.  Div.  528,  97  N.  Y.  S.  405.  Release  and 
satisfaction  acknowledging  receipt  in  full 
from  executor  and  consenting  to  entry  of 
decree  judicially  settling  his  accounts  with- 
out notice  held  bar  to  suit  by  heir  for  an  ac- 
counting. Monroe  v.  Mather-Lovelace,  100 
N.  Y.  S.  27. 

21.  Contract,  being  under  seal.  Imported 
a  consideration.  Fletcher  v.  Fletcher,  191 
Mass.   211,  77  N.  E.   758. 

22.  Petition  held  to  state  a  cause  of  ac- 
tion for  relief  against  an  order  of  the  pro- 
bate court  allowing  the  administrator's  final 
account,  ordering  distribution,  and  dischar- 
ging the  administrator,  on  ground  that 
agreement  on  which  it  was  based  was  pro- 
cured through  fraud.  Weeke  v.  Wortmann 
[Neb.]    109   N.   W.    503. 

23.  Evidence  held  to  support  finding  that 
petitioner  did  not  sign  agreement  under  coer- 
cion. Ensign  V.  Barker,  191  Mass.  323.  77  N. 
E.   719. 

24.  See,  also.  Contracts,  7  C.  L.  761.  Com- 
promise agreement  construed  and  held  that 
court  properly  credited  balance  found  to  be 
in  hands  of  administratrix  on  amount  to 
which  she  was  entitled  thereunder  though 
she  had  not  yet  delivered  certain  deeds  to 
be  made  by  her.  Hartzell  v.  Hartzell  [Ind. 
App.]  76  N.  E.  439.  Agreement  between 
petitioner  and  other  heirs  and  the  executors 
and  trustees  under  a  will  for  the  division 
of  the  residue  of  the  estate,  which  was  car- 
ried out  and  embodied  in  the  final  account 
allowed  by  the  probate  court,  no  appeal  be- 
ing taken  from  the  decree  of  allowance,  held 
to  have  been  intended  as  a  full  settlement 
of  the  trust  account,  and  petitioner  was  not 
entitled  to  have  probate  decrees  opened  and 
account  opened  and  settled.  Ensign  v. 
Barker,  191  Mass.  323,  77  N.  E.  719. 
Settlement  must  be  regarded  as  a  full 
and  final  settlement  of  all  matters  ap- 
pearing upon  the  face  of  the  accounts,  and 
also  of  all  matters  which  the  petitioner,  in 
the  exercise  of  reasonable  diligence,  could 
have   known.     Id.     Agreement  between   wid- 

'ow   and   adult   heirs   and    third   person -to    be 


appointed  guardian  of  minor  heir  held  to 
include  an  assumption  by  the  widow,  as  be- 
tween herself  and  the  maker,  of  the  pay- 
ment of  certain  notes  executed  by  one  of 
the  adult  heirs  and  indorsed  by  decedent,  it 
not  being  the  intention  to  impose  any  liabil- 
ity on  the  third  person,  who  was  joined 
merely  as  an  attempt  to  bind  him  in  his  of- 
ficial capacity  when  appointed  guardian. 
Fletcher  v.  Fletcher,  191  Mass.  211,  77  N.  E. 
758.  Contract  between  heirs  and  third  per- 
son that  latter  should  purchase  lands  of  es- 
tate and,  after  selling  them  and  discharging 
incumbrances,  should  divide  surplus  in 
specified  manner,  held  not  to  give. a  particu- 
lar heir  one-eleventh  of  the  land  and  one- 
fifth  of  the  surplus,  but  one-eleventh  was  to 
be  taken  from  surplus.  Howard  v.  Brown, 
197  Mo.  52,  95  S.  W.  195.  Evidence  held  not 
to  show  agreement  by  children  that  entire 
personalty  should  be  converted  for  benefit 
of  mother,  who  was^also  administratrix,  and 
certain  of  the  children,  even  though  there 
was  an  agreement  that  she  should  have  the 
profits  of  testator's  business  which  was  con- 
ducted by  son,  so  that  she  was  properly 
chargeable  with  amount  of  personalty  which 
came  into  her  hands,  subject  to  credits  for 
money  properly  paid  out,  uncollectible  as- 
sets, and  legitim.ate  losses  on  sales.  In  re 
Davies'  Estate,  50  Misc.  94,  100  N.  Y.  S.  349. 
Conceding  that  independent  executors  had 
power  to  sell  lands  devised  and  upon  final 
settlement  to  partition  among  the  devisees 
property  left  after  payment  of  debts,  held 
that  agreement  between  executors  and  one 
of  the  devisees,  to  which  the  other  devisees 
were  not  parties  and  did  not  consent,  where- 
by he  was  to  take  certain  property  as  his 
share  of  the  estate  under  the  will  did  not 
amount  to  a  legal  partition  of  the  lands  of 
the  estate,  where  it  did  not  appear  that, 
when  agreement  was  made,  the  will  had 
been  probated  or  any  of  the  debts  had  been 
paid,  and  devisee's  receipts  recited  that  the 
property  had  been  received  to  apply  on  his 
share  of  the  estate.  Agreement  merely  re- 
quired devisee  to  account,  on  final  distribu- 
tion, for  property  so  received.  Johnson  v. 
Short  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  204, 
94  S.  W.  1082. 

25.  In  case  there  are  minor  heirs  they 
can  only  make  such  an  agreement  through 
guardians  ad  litem  who  must  show  to  the 
court  that  such  a  course  would  be  jfor  their 
best  interests,  and  hence  a  defendant  does 
not  sustain  the  burden  of  showing  such  an 
agreement  by  proof  that  there  are  no  debts 
where  it  appears  that  some  of  the  heirs  are 
minors  incapable  of  agreeing.  Park  v.  Mul- 
lins.    124    Ga.    1072,   53    S.  E.   568. 

26.  Hummel  v.  Del  Greco  [Tex.  Civ.  A'jp  ] 
14  Tex.  Ct.  Rep.  246,  90  S.  W.  339.  Bond 
executed  pending  appeal  from  order  admit- 
ting will  conditioned  on  payment  of  legacy 
on    establishment    of    will,    and    which    was 
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legacy  regardless  of  the  amount  of  indebtedness  against  the  estate.^^  The  attorney 
for  the  representative  has  no  right  as  such  to  waive  or  compromise  his  rights  or  to 
make  a  settlement  for  him  with  the  heirs  at  law.^* 

The  abatement  of  legacies  for  the  payment  of  debts  and  other  charges  is  treated 
elsewhere.^®  Losses  due  to  the  insolvency  of  the  representative  after  partial  dis- 
tribution should  be  borne  by  the  whole  estate.^" 

(§  17)  B.  Advancements.^'^ — In  the  absence  of  a  statute  to  the  contrary, 
the  law  of  advancements  applies  only  when  the  ancestor  dies  wholly  intestate.^^ 
The  question  of  whether  or  not  an  advancement  was  made  is  ordinarily  one  of  in- 
tention/3  though  in  some  states  it  is  held  that  where  the  ancestor  dies  intestate 
the  question  is  regulated  by  the  statute  and  the  declaration  of  intention  by  the 
ancestor  cannot  control  the  fact.^*  Gifts  of  money^^  and  conveyances  of  land  in 
consideration  of  natural  love  and  affection,  or  for  a  nominal  consideration,  when 
made  by  a  parent  to  a  child,  are  generally  presumed  to  be  advancements  in  the  ab- 
sence of  circumstances  showing  a  contrary  intention,^®  but  conveyances  supported 
by  a  substantial  consideration  are  presumed  to  be  sales.^^  A  transaction  v/hereby 
the  purchase  money  for  land  is  paid  by  a  husband  or  parent  and  the  legal  title  is 
taken  in  the  name  of  the  wife  or  child  is  generally  presumed  to  be  an  advance- 
ment,^® but  this  rule  does  not  apply  where  the  child  takes  title  in  himself  without 


executed  for  purpose  of  preventing,  and  did 
prevent,  the  appointment  of  an  administra- 
tor witli  tlie  will  annexed,  lield  a  valid  com- 
mon-law obligation  and  hence  enforceable 
according  to  its  terms,  even  if  it  was  not  a 
statutory  bond  given  to  a  creditor  to  defeat 
administration  under  Rev.  St.  1895,  art.  1896; 
and  having  been  given  by  obligors  volun- 
tarily and  at  their  own  request,  they  could 
not  contend  it  was  contrary  to  public  poli- 
cy.    Id. 

27.  Obligation  to  pay  is  absolute  and  not 
conditioned  on  amount  of  debts.  Hummel 
v.  Del  Greco  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
246,  90  S.  W.  339.  In  any  event  plea  of  in- 
debtedness was  bad  for  failure  to  show  that 
the  assets  of  the  estate  were  insufficient  to 
pay  the  debts  and  the  legacy.     Id. 

'2S.  Attorney  for  executrix.  Succession 
of  Landry,   116  La.  970,  41   So.  490. 

2».      See    Wills.    6    C.    L.    1880. 

30.  Where  will  showed  an  Intention  to 
equalize  legatees,  and  fund  In  executor's 
hands  was  lost  by  reason  of  his  becoming 
Insolvent  after  he  had  made  payments  to 
some  of  them,  held  that  such  loss  should  be 
borne  by  the  vi^hole  estate,  and  tliat  out  of 
a,mount  subsequently  realized  legatees  who 
had  received  nothing  must  first  be  paid  an 
amount  equal  to  that  received  by  those  to 
whom  payments  had  previously  been  made 
before  the  latter  received  anything  further. 
Barret    v.    Gwvn    [Ky.]    88    S.    W.    1096. 

31.  See    5    C.    L.    1281. 

33.  Under  Iowa  statute  providing  for 
bringing  advancements  into  hotchpot  when 
given  by  an  "intestate"  to  his  heir,  no  prop- 
erty so  given  can  be  taken  into  considera- 
tion in  making  distribution  where  the  an- 
cestor leaves  a  will,  though  he  fails  to  dis- 
pose of  all  his  property  thereby.  Gilmore  v. 
Jenkins,  129  Iowa,   686,   106  N.  W.   193. 

33.  Appeal  of  Melony,  78  Conn.  334,  62  A. 
151;  Baum  v.  Palmer,  165  Ind.  513,  76  N.  E. 
108.  Money  or  property  must  have  been  in- 
tended as  such  and  not  as  a  mere  gift.     Id. 


Finding  of  auditor  that  advancement  and 
not  a  gift  or  loan  was  intended,  when  ap- 
proved by  the  court,  will  not  be  disturbed 
unless  plainly  erroneous.  In  re  Reinoehl's 
Estate,  212  Pa.  359,  61  A.  943. 

34.  In  case  of  intestacy  regulated  by  St. 
1903,  §  1407.  Sullivan  v.  Sullivan  [Kyi]  92 
S.   W.    966. 

35.  Gift  of  more  than  child's  share  in  es- 
tate held  an  advancement.  Morrison  v.  Mor- 
rison   [Tex.    Civ.    App.]    96    S.    W.    100. 

SG.  Conveyance  held  an  advancement,  in 
absence  of  evidence  to  rebut  presumption,  so 
that  title  passed  to  son.  Seed  v.  Jennings 
[Or.]  83  P.  872.  Intestate  died  seised  of  a 
homestead  worth  $15,000,  leaving  seven  chil- 
dren as  his  heirs  at  law  having  previously 
conveyed  to  complainant  who  was  one  of 
them  property  valued  at  $10,000  by  a  bar- 
gain and  sale  deed  for  a  nominal  considera- 
tion. Complainant  disclaimed  that  the  trans- 
fer was  made  in  consideration  of  services, 
and  there  was  evidence  that  intestate  told 
tlie  attorney  who  was  present  when  the  deed, 
was  executed  that,  as  complainant  had  taken 
care  of  him,  he  wanted  to  do  something  for 
her  right  away  in  excess  of  what  he  intend- 
ed to  do  for  the  rest  of  the  family.  Held, 
that  such  conveyance  to  complainant  con- 
stituted an  advancement.  Schlicher  v.  Keel- 
er    [N.   J.    Eq.]    62   A.    4. 

37.  Deed  from  parent  to  child  In  consid- 
eration of  $25,  the  receipt  of  which  was 
acknowledged,  and  further  consideration  that 
grantee  should  pay  grantor  half  the  crops 
raised  on  the  land  for  ten  years,  held  pre- 
sumably a  sale  and  not  an  advancement,- 
which  presumption  was  not  rebutted.  Ex 
parte  Griffin   [N.  C]   54   S.  E.  1007. 

38.  Where  deed  was  made  to  wife  by  di- 
rection of  husband,  and  he  voluntarily  paid 
a  part  of  the  purchase  price,  it  will  he  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  that  the  transaction  v.-as  an  ad- 
vancement or  gift  to  the  wife.  Nelson  v 
Nelson  [Ky.]  96  S.  W.  794. 
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the  knowledge  of  the  parent,''^  or  wliere  the  projDerty  is  afterwards  transferred  to 
the  parent.*"  It  has  been  held  in  Texas  that  heirs  will  not  be  required  on  final 
settlement  to  account  for  realty  received  from  the  ancestor  during  his  lifetime  in 
the  absence  of  evidence  that  the  transfers  were  intended  as  advancements.*^  Un- 
der the  Kentucky  statute  the  maintaining  or  educating  or  the  giving  of  money  to 
a  child  without  any  view  to  a  portion  or  settlement  in  life  is  not  an  advancement.*- 

Declarations  of  the  donor  prior  to  or  contemporaneous  with  the  advancements 
are  competent  on  the  question  of  intention/^  but  subsequent  declarations  are  inad- 
missible unless  a  part  of  the  res  gestae,  or  against  the  interest  of  the  donor.**  Book 
accounts  kept  by  the  parent  are  competent  to  show  the  amount  of  advancements, 
the  purpose  for  which  they  were  made,  and  that  they  were  made  with  a  view  to  a 
portion  or  settlement  in  life.*^  Parol  evidence  is  admissible  to  rebut  the  pre- 
sumption that  a  deed  of  gift  was  intended  as  an  advancement.*** 

Debts  may  be  converted  into  advancements  by  the  mutual  agreement  of  the 
parties.*^  Where  an  advancement  is  completed  by  the  receipt  of  the  money,  the 
subsequent  execution  of  a  note  therefor  by  the  person  to  whom  it  is  made  does  not 
operate  to  change  it  into  a  debt,  in  the  a})sence  of  a  new  agreement  to  that  effect 
supported  by  a  new  consideration.*^  The  fact  that  the  maker  of  the  note  agrees 
to,  and  does,  pay  interest  thereon  as  long  as  required,  does  not  necessarily  show 
the  existence  of , the  relation  of  debtor  and  creditor.***  A  note  given  to  evidence  an 
advancement  is  without  consideration,  and  can  serve  no  other  purpose.^*^ 

As  a  general  rule  advancements  do  not  bear  interest.^^ 

Hotclipot.^^ — Upon  the  principle  that  equality  is  equity,  persons  receiving  ad- 
vancements must  bring  them  into  hotchpot  before  they  will  be  allowed  to  share 
in  the  distribution  of  the  estate.^"     There  is  a  conflict  of  authoritv  as  to  whether 


39.  Moore  v.  Scruggs  [Iowa]  109  N.  W. 
205. 

40.  Presumption  entirely  destroyed  by 
such  transfer.  Moore  v.  Scruggs  [Iowa]  109 
N.  W.  205. 

41.  Smart  v.  Panther  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.   448,   95   S.   W.   679. 

42.  Hill's  Guardian  v.  Hill  [Ky.]  92  S. 
W.  924.  Where  father  had  furnished  sons 
with  ordinary  education  suited  to  their  sta- 
tion and  opportunities  in  life,  held  that 
further  sums  advanced  to  them  for  the  pur- 
pose of  enabling  them  to  secure  profession- 
al educations  should  be  regarded  as  given 
with  a  view  to  a  portion  or  settlement  in 
life  and  charged  as  advancements  under  St. 
1903,  §  1407.  particularly  where  parent  mani- 
fested that  such  was  his  intention  by  keep- 
ing an  account  in  which  they  were  charged 
therewith.      Id. 

43.  Hill's  Guardian  v.  Hill  [Ky.]  92  S.  W. 
924. 

44.  Declarations  of  parent  Indicating  a 
purpose  to  charge  sons  with  advancements 
made  to  them  for  purpose  of  obtaining  col- 
lege and  professional  educations  made  dur- 
ing time  money  was  being  expended  and 
thereafter,  held  inadmissible.  Hill's  Guar- 
dian  v.   Hill    [Ky.]    92    S.    W.    924. 

45.  Hill's  Guardian  v.  Hill  [Ky.]  92  S.  W. 
924. 

46.  Ex   parte   Griffin    [N.  C]    54    S.  E.   1007. 

47.  In  order  to  effect  sucli  a  change  there 
must  be  a  meeting-  of  the  minds  between 
the  father  and  son  such  as  to  create  a  new- 
contractual    status.     Appeal    of    Melony,     78 


Conn.  334,  62  A.  151.  Agreement  held  to 
change  debt,  if  it  was  suclj,  into  an  ad- 
vancement. Baum  V.  Palmer,  165  Ind.  513, 
76  N.  E.  108.  Evidence  held  to  show  that 
indebtedness  of  son  to  fatlier  was  converted 
into  an  advancement  by  agreement.  Hickey 
V.   Davidson.    129   Iowa,   384,    105   N.   ^V.    678. 

48,  49,  r>0.  Baum  v.  Palmer,  165  Ind.  513, 
76   N.   W.   108. 

51.  McCoy  v.   McCoy    [Va.]    54   S.   E.   995. 

52.  See   5   C.   L.    1283. 

53.  Morrison  v.  Morrison  [Tex.'  Civ.  App.] 
96  S.  W.  100.  In  proceedings  between  heirs 
for  the  partition  of  a  decedent's  realty,  tlie 
court  may  and  sliould  take  into  account  ad- 
vancements made  by  the  decedent  to  some 
of  the  heirs,  by  requiring  such  advance- 
ments to  be  brought  into  Iiotclipot  and  ad- 
justed so  that  all  the  shares  will  be  equal. 
Barnett  v.  Thomas,  36  Ind.  App.  441.  75  N. 
E.  868.  Tlie  child  I'eceiving  the  advance- 
ment cannot  be  required  to  pay  back  any 
part  of  it  to  the  estate,  but  if  he  has  receiv- 
ed an  equal  sliare  witli,  or  a  greater  share 
than  the  others,  he  can  only  be  excluded 
from  participation  in  the  division  or  dis- 
tribution of  the  estate.  McCoy  v.  McCov 
[Va.]  54  S.  E.  995.  V;'here  lands  given  daugii'- 
ter  as  advancement  equaled  approximately 
her  aliquot  part  of  the  intestate's  realty  held 
that  she  would  either  be  allowed  to  retain 
the  same  as  her  fulT  share  of  the  realty'  and 
receive  a  conveyance  thereof  under  ordei- 
of  court,  she  never  liaving  received  one  from 
her  father,  or,  at  her  election,  could  bring 
land   into   hotchpot.     Id. 
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tliis  rule  applies  where  tlio^e  receivinof  the  advancements  have  relinquished  all 
further  interest  in  the  inheritance.^*  In  A'irginia  the  fact  that  a  child  has  received 
an  advancement  of  realty  does  not  preclude  him  from  sharing  in  the  distri- 
bution of  the  personalty,  the  two  being  kept  separate.^"  The  personalty  is  the 
primary  source  from  which  advancements  should  be  equalized/^^  and  one  who  has 
acquired  the  rights  of  one  of  the  heirs  is  entitled,  in  a  partition  suit  between  the 
heirs  to  which  he  is  a  party,  to  have  advancements  equalized  out  of  personalty  be- 
longing to  the  estate  and  previously  converted  by  the  heirs  to  their  own  use  without 
administration,  so  that  his  interest  may  come  to  him  unburdened  by  them.''^  The 
value  of  advancements  is  generally  to  be  reckoned  as  of  the  time  Avhen  they  are 
made.^^  Where  an  advancement  of  realty  is  brought  into  hotchpot  the  party  re- 
ceiving it  is  entitled  to  an  allowance  for  the  value  of  permanent  improvements 
made  by  him.^^ 

§  18.  Rights  and  Jinhilifies  between  beneficiaries  and  third  persons.''''^ — An 
assignee  of  an  heir  or  distributee  takes  whatever  interest  his  assignor  had^^  and 
nothing  more.*'"  Hence  his  interest  may  be  reduced  by  showing  that  the  assignor 
received  advancements  from  the  ancestor  during  the  latter's  lifetime. *'•'  Assign- 
ments may  of  course  be  abrogated  by  mutual  consent***  and  the  assignee  may  waive 
his  rights  thereunder."^  An  order  directing  the  representative  to  pay  a  third  per- 
son a  certain  sum  out  of  the  assignor's  legacy  operates  as  an  assignment  pro  tauto, 
iind  when  accepted  by  the  representative  binds  him  to  pay  the  same  out  of  the 
fund  as  it  accrues.^*     In  an  action  bv  a  distributee  on  an  account  allotted  to  him 


.14.     In  Virginia  the  rule  is  not  affected  by  I 
such  reUnquishment.     McCoy  v.  McCoy  [Va] 
54  S.  E.  995.  i 

r>5.  McCoy  V.  McCoy  [Va.]  54  S.  E.  995.  : 
Father  gave  son  certain  land  as  an  advance-  [ 
ment,  but  failed  to  convey  it  to  him.  and 
thereafter  sold  it  to  a  third  person,  giving 
son  a  part  of  the  purchase  price.  Held  that 
where  son,  in  a  suit  by  the  heirs  for  parti-  . 
tion  of  the  remainder  of  the  father's  realty  • 
and  division  of  the  personalty,  agreed  to  , 
accept  balance  of  purchase  price  of  such  j 
land  in  full  of  his  interest  in  father's  realty,  ■ 
decree  should  have  debarred  him  from  par-  ; 
ticipation  in  the  realty  on  receipt  of  such  j 
balance,  but  he  should  not  be  debarred  from  , 
participation  in  the  division  of  the  personal-  j 
ty.  Id.  See  1  Am.  &  Eng.  Enc.  Law,  764.  | 
n.   5.- 

56.  Burn.s'  Ann.  St.  1901.  §  2563.  Barnett 
V.    Thomas.    36    Ind.    App.    441,    75    N.    E.    868. 

57.  Barnett  v.  Thomas,  36  Ind.  App.  441, 
75   N.  E.   868. 

58.  Land  brought  into  hotchpot  should 
be  charged  to  child  receiving  it  at  its  value 
when  turned  over  to  him.  McCoy  v.  Mc- 
Coy [Va.]  54  S.  E.  995.  Father  conveyed 
land  to  daughter  by  deed  providing  that  it 
should  not  go  into  effect  until  his  death. 
He  subsequently  sold  underlying  coal  to  a 
third  person  and  turned  over  purchase  price 
to  her.  Held  that  as  land  and  money  ap- 
proximately equaled  her  share  of  the  estate 
she  could  either  retain  same  or  bring  it  into 
hotchpot.  In  which  latter  case  she  should  be 
charged  with  value  of  the  land  at  the  time 
it  was  turned  over  to  her  and  with  money 
as  of  date  she  received  it.  Id.  Where  fath- 
er intended  to  give  daughter  certain  realty 
as  an  advancement  but  before  giving  her  a 
deed  thert^for  sold  it  to  a  third  person  and 
turned   the   purchase   price   over   to   her.    held 


that  she  should  only  be  charged  with  the 
sum  so  received  in  the  division  of  the  in- 
testate's   realtj'.     Id. 

59.  McCoy  V.  McCoy   [Va.]    54   S.   E.   993. 

60.  See  5  C.  L.  1283. 

61.  Ritchey  v.  McKay,  36  Ind.  App.  539, 
75   N.   E.    161,    1090. 

62.  Purchaser  of  heir's  interest  in  realty. 
Barnett  v.  Thomas,  36  Ind.  App.  441,  75  N. 
E.  868. 

63.  Barnett  v.  Thomas.  36  Ind.  App.  441, 
75  N.  E.  868.  In  suit  by  grantees  of  cer- 
tain heirs  of  a  decedent  to  restrain  a  sale 
of  a  part  of  the  land  of  the  intestate  un- 
der an  execution  on  a  judgment  against 
another  heir  the  burden  is  on  plaintiff  to 
show  that  by  reason  of  an  advancement 
made  to  the  latter  heir  he  is  entitled  to  no 
interest  in  the  intestate's  estate.  Hickey 
V.   Davidson,    129   Iowa.   384.    105   N.   W.   678. 

64.  Evidence  held  not  to  show  abrogation. 
Indiana  Match  Co.  v.  Kirk,   118  111.  App.  102. 

65.  The  mere  fact  that  assignee,  while 
living  with  her  husband,  consented  to  waive, 
for  the  purpose  of  allowing  a  partial  pay- 
ment to  him.  the  strict  enforcement  of  her 
rights  under  her  assignment,  does  not  pre- 
vent her  from  asserting  such  rights  against 
those  with  whom  slie  entertained  no  rela- 
tions and  of  whom  she  had  no  knowledge. 
Indiana  Match  Co.  v.  Kirk.   118  111.   App.   102. 

66.  Administrator's  acceptance  of  assign- 
ment, providing  that  he  should  retain  a 
sufficient  sum  out  of  legatee's  share  to  pay 
a  note  given  by  legatees  to  assignee,  and 
agreement  to  comply  therewith  held  not  to 
bind  him  personally  and  absolutely  to  pay 
the  note,  but  only  to  pay  it  in  case  siifR- 
eient  funds  for  that  purpose  should  be  re- 
ceived by  him  in  I'is  official  capacity.  Citi- 
zens'  Central   Nat.   Bank  v.   Toplitz,    98   X.   Y. 
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on  distribution,  the  defendant  is  entitled  to  recover  in  reconvention  damages  re- 
sulting to  him  from  a  breach  of  the  contract  on  which  the  account  is  based.''''  A 
judgment  creditor  of  a  distributee  is  entitled  to  enforce  his  claim  only  against  so 
much  of  the  estate  as  belongs  to  such  distributee  or  his  successors  in  interest.^^ 

In  the  absence  of  a  statutory  provision  to  the  contrary,  funds  in  the  hands  of 
a  representative  cannot  be  made  tlie  subject  of  garnishment  proceedings  before  an 
order  of  distribution.^*  After  an  order  of  distribution  the  representative  be- 
comes personally  liable  to  a  distributee  for  his  share  of  the  estate,  and  hence  may  be 
summoned  as  a  garnishee  in  his  individual  capacity  in  an  action  against  such  dis- 
tributee.^"  Garnishment  before  an  order  of  distribution  is  permitted  in  some 
states  in  certain  cases,^^  and  in  such-  case  the  representative  is  bound  to  pay  over 
the  funds  in  accordance  with  a  judgment  against  him  as  garnishee,  and  is  personally 
liable  in  case  he  fails  to  do  so.^^  ■  The  probate  court  has  no  jurisdiction  to  avoid 
the  effect  of  the  garnishment  judgment,  and  the  administrator,  in  such  case,  is  not 
protected  by  its  order  directing  payment  to  be  made  to  the  person  originally  entitled 
to  the  fmid.^^  An  executor  is  not  subject  to  garnishment  before  the  probate  of  the 
will  and  before  letters  have  been  issued  to  him.^-*  In  Illinois  the  assignment  by 
an  heir  of  his  interest  in  the  estate  does  not  defeat  a  subsequent  garnishment  unless 
the  assignment  is  filed  in  the  ofl&ce  of  the  clerk  of  the  county  court  in  which  the 
administration  is  pending.^^  The  practice  depends  on  the  statutory  provisions  of 
tlie  various  states.''^     As  in  other  cases  a  verdict  or  judgment  against  or  in  favor 


S.  826.  Even  if  action  at  law  would  lie 
against  him  under  sucli  circumstances  on 
his  making  paj'ment  to  legatees  instead  of 
assignee,  payment  would  not  constitute 
breach  on  his  part  where  he  still  retained  a 
sufficient  sum  to  satisfy  plaintiff's  demand. 
Id. 

67.  In  an  action  by  the  widow  on  an  ac- 
count for  pasturage  of  cattle  which  had  been 
allotted  to  her  on  distribution  of  the  estate 
held  that  defendant  was  entitled  to  recover 
in  reconvention  damages  resulting  from  de- 
cedent's failure  to  carry  out  his  contract 
to  furnish  water  and  pasturage  for  the  cat- 
tle, where  plaintiff  pleaded  that  the  account 
sued  on  and  all  other  accounts  and  notes 
belonging  to  the  estate  had  been  allotted 
to  her  on  the  partition,  and  it  was  proved 
that  she  received  a  large  sum  in  cash  in  ad- 
dition thereto,  and  there  was  no  exception  to 
defendant's  pleading  as  failing  to  show 
plaintiff's  liability.  HiU  v.  Herndon  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  19,  F9  S.  W.  813. 
Widow  ■  having  alleged  that  partition  had 
taken  place  and  that  she  had  received  notes 
and  accounts  it  was  proper  to  show  their 
value,  and  also  that  she  received  a  large 
Bum  in  cash  in  addition  thereto,  though  de- 
fendant did  not  plead  that  she  had  receiv- 
ed any  property  belonging  to  tliie  estate 
where  his  pleading  was  not  excepted  to  on 
that    ground.     Id. 

68.  In  re  Angle's  Estate,  148  Cal.  102,  82 
P.    668. 

69.  At  the  instance  of  a  creditor  of  a 
creditor.  Equitable  Trust  Co.  v.  Clark,  119 
111.  App.   341.       . 

70.  Rev.  St.  1899,  §  3135,  construed.  Kier- 
nan  v.  Robertson,  116  Mo.  App.  56,  92  S.  W. 
138.  After  time  for  allowance  of  claims  has 
elaiDsed  and  all  debts  and  charges  have  been 
paid,  and   an   order  of  distribution   has  been 


made  and  nothing  remains  to  be  done  but 
to  comply  with  such  order,  the  representa- 
tive becomes  the  personal  debtor  of  each 
distributee  for  the  amount  of  the  share  due 
him.  Id.  Failure  to  prove  order  of  distri- 
bution by  the  best  evidence  held  cured  by 
garnishee's  admission,  while  testifying  as  a 
witness,  that  the  order  had  been  made  when 
he  was  served,  and  where  his  defense  on  the 
merits  was  based  in  part  on  its  existence. 
Id. 

71.  Funds  belonging  to  devisee  or  lega- 
tee are  subject  to  garnishment.  Geiger  v. 
Gaige  [Iowa]  105  N.  W.  1007.  A  creditor  is 
not  a  distributee  within  the  meaning  of  R. 
S.  c.  62,  §  35,  providing  that  administrators 
and  executors  may  be  garnished  with  re- 
spect to  any  money  or  other  estate  "belong- 
ing to  any  devisee  or  legatee  under  any  will 
or  belonging  to  any  heir  or  distributee  of 
any  estate."  Equitable  Trust  Co.  v.  Clark, 
119  in.  App.  341. 

72.  Geiger  v.  Gaige  [Iowa]  105  N.  W.  1007. 

73.  Court  cannot,  on  application  of  ad- 
ministrator, order  payment  to  devisee  or  leg- 
atee, when  his  right  to  participate  has 
passed  by  judgment  of  a  court  of  competent 
jurisdiction  to  a  third  person  who  is  in  no 
sense  a  party  to  the  order  of  distribution. 
Geiger  v.   Gaige    [Iowa]    105   N.   W.    1007. 

74.  Subsequent  appointment  pending  the 
garnishment  proceedings  does  not  relate 
back  so  as  to  validate  the  proceedings  pre- 
maturely instituted.  Wheeler  v.  Chicago 
Title  &  Trust  Co.,  217  111.  128,  75  N.  E.  455, 
afg.   119   111.   App.   508. 

75.  Particularly  where  will  gives  execu- 
tor a  power  of  sale.  Staaland  v.  Thompson, 
122    111.    App.    109. 

76.  An  attorney  at  law  may  make  the 
necessary  statements  to  obtain  a  garnish- 
ment  against  an   executor   or   administrator 


7  Ciir.  Law. 


ESTOPPEL  §  3. 


1489 


of  the  garnishee  in  an  execution  attachment  is  not  conclnsive  against  one  claiming 
adversely  to  the  original  defendant,  who  was  not  a  party  to  and  took  no  part  in  the 
attachment  proceeding.'^ 

Estates  Tail,  see  latest  topical  index. 

ESTOPPEL. 


§   1.     In  General   (1489>. 

§  2.     Estoppel    by    Record    (14S0). 

§   3.     Estoppel    by    Deed    (1489). 


§  4.     Estoppel  in    Pals    (1492). 
§   5.     Extent    of    Operation    o£    Doctrine    of 
Elstoppel    (150S). 


Scope  of  title. — Many  common  applications  of  the  doctrine  of  estoppel  are  so 
closely  related  to  other  subject-matters  that  it  is  deemed  best  to  treat  them  elsewhere ; 
thus,  estoppel  to  claim  that  a  corporation  acted  ultra  vires  or  to  aver  want  of  authority 
in  a  corporate  officer  or  agent,'^*  to  question  the  existence  or  scope  of  an  agenfs 
authority/"  to  deny  partnership/"  and  the  estoppel  of  a  tenant  to  deny  his  landlord's 
title/^  are  elsewhere  discussed. 

§  1.  In  general.  Kinds  of  estoppel.^- — Estoppels  are  usually  divided  into 
three  classes,  namely,  estoppels  by  record,  by  deed,  and  by  matter  in  pais.^^  Conflict- 
ing estoppels  set  the  matter  at  large.** 

§  2.  Estoppel  hy  record.^^ — This  doctrine  is  based  upon  the  rule  that  public 
official  and  judicial  records  import  absolute  verit5^  Estoppel  by  judgment  is  given 
separate  treatment  in  Current  Law,*"  and  so  is  the  conclusiveness  of  public  records 
in  general,  the  same  being  based  upon  principles  of  evidence.^^ 

§  3.  Estoppel  by  deed.^^ — ^The  rule  is  well  established  that  one  who  convevs  bv 
warranty  deed  or  other  instrument  purporting  to  carry  a  particular  estate,*^  as  dis- 


under  Civ.  Code  1895,  §  4735.  Morrison  v. 
Hilburn  [Ga.l  54  S.  B.  938.  Right  of  repre- 
sentative under  such  section  to  delay  an- 
swer until  the  estate  in  his  hands  is  suffi- 
ciently administered  to  enable  him  to  answer 
the  same  must  be  asserted  by  a  proper  plea 
or  motion,  and  it  Is  not  incumbent  on  the 
plaintiff  to  show  the  condition  of  the  estate. 
Id. 

77.  "Where  legacy  was  attacked  by  judg- 
ment creditor  of  legatee  and  executors  al- 
leged in  their  ansvv'er  that  legacy  had  been 
assigned,  but  creditor  did  not  bring  in  as- 
-signee.  held  that  a  judgment  in  his  favor 
subject  to  a  family  settlement  i^rticipated 
in  by  the  legatee  and  limited  as  to  execution 
until  the  estate  was  settled  in  orphans' 
court,  was  not  res  adjudicata  as  to  the  rights 
of  the  assignee.  Act  April  10.  1849,  P.  L.  619, 
construed.  Hess's  Estate,  27  Pa.  Super.  Ct. 
498. 

78.  See   Corporations.    7    C.    Ix    862. 

79.  See   Agency,    7    C.   L,.    61. 

SO.     See   Partnership.    6    C.    L..    911. 

81.  See  Landlord  and  Tenant,  6  C.  L.   345. 

82.  See   5    C.    L.    1285. 

83.  See   post   §§    2,    3,   4. 

84.  Tappan  v.  Huntington  [Minn.]  106  X. 
"W.  98.  It  may  happen  that  a  plaintiff  being 
estopped  to  allege  a  state  of  facts  which 
defendant  is  estopped  to  deny,  the  interest 
of  justice  will  require  that  both  should  be 
liberated.  Ackerman  v.  Larner,  116  La.  101. 
40  So.  581.  Appellants  moved  to  dismiss 
respondent's    petition    for    the    probate    of    a 
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will,  but  the  motion  was  denied.  Respondent 
thereafter  contested  the  will  and  appellants 
appeared  in  support  of  it.  Upon  respond- 
ent's appeal  to  the  district  court  from  an 
order  admitting  the  will  appellants  moved 
to  dismiss  on  the  ground  that  respondent 
had  elected  to  take  under  the  will  and  was 
estopped  to  contest  It.  Held  appellants  were 
estopped  to  raise  the  question  for  the  first 
time  in  the  district  court.  In  re  Pederson's 
Estate    [Minn.]    106    N.   W.    958. 

55.  See   5   C.   L.    1285. 

56.  See  Former  Adjudication,  5  C.  L.  1502. 

87.  See   Evidence,    5    C.   L.    1301. 

88.  See    5    C.    L.    1285. 

S9.  By  the  express  provisions  of  Rev.  Civ. 
Code  §  947,  -^-here  one  purports  to  convey 
real  estate  in  fee  simple,  any  subsequent 
title  acquired  by  him  passes  to  the  grantee 
or  his  successors.  Bernardy  v.  Colonial  & 
U.  S.  Mortg.  Co.  [S.  D.]  105  N.  "W.  737.  If  a 
deed  of  bargain  and  sale  or  quitclaim  shows 
upon  its  face  that  the  parties  intended  to 
invest  the  grantee  with  a  particular  estate, 
the  effect  of  the  instrument  will  be  as  bind- 
ing upon  the  grantor  and  those  claiming 
under  him  as  if  a  formal  covenant  to  that 
effect  had  been  inserted.  Indenture  under 
which  defendants  claimed  title  held  a  con- 
veyance in  presenti  and  grantors  held  estop- 
ped to  assert  title  under  subsequent  con- 
veyance against  their  prior  grantee.  Brad- 
ley Estate  Co.  v.  Bradley  [Minn.]  106  N.  VT. 
110.  A  deed  being  sufficient  in  form  to  con- 
vey  the   entire   interest   In  land,   an   Interest 
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tingiiishecl  from  a  deed  of  quitclaim  pure  and  simple,""  is  estopped  to  assert  title  in 
himself  thereafter,"'  and  that  a  title  subsequently  acquired  by  him  inures  to  the  ben- 
efit of  his  grantee  f-  but  this  inurement  does  not  operate  against  the  assignee  of  a 
subsequently  acquired  contract  to  purchase,  the  legal  title  never  having  vested  in  his 
assignor."^  A  covenant  of  warranty  and  one  against  incumbrances  will  estop  the 
grantor  from  afterwards  asserting  or  enforcing  an  existing  incumbrance  or  lien  upon 
the  premises,"*  and  a  subsequent  assignee  of  a  mortgage  held  by  such  grantor  is  in  no 
better  position  unless  he  shows  himself  entitled  to  the  protection  accorded  to  innocent 
purchasers;""  but  a  conveyance  by  a  subsequent  grantee  subject  to  such  mortgage 
operates  as  an  estoppel  against  the  former  estoppel  setting  the  matter  at  large,  so 
that  the  mortgage  becomes  enforceable  in  the  hands  of  the  original  grantor  or  his 
assignee."'^  At  law,  where  in  a  lease  an  interest  passes,  there  is  no  estoppel  on  the 
lessor  as  to  an  after-acquired  interest,"'  but  equity  does  not  inflexibly  follow  this 
rule."*  A  warranty  deed  does  not  estop  one  to  say  that  he  told  the  grantee  of  the 
fact  that  a  lease  was  outstanding.""  An  heir  claiming  an  independent  title  in  him- 
self is  not  estopped  to  assert  it  by  the  mere  force  of  covenants  of  his  ancestor.' 

It  is  the  general  rule,  subject  to  exceptions,^  that  an  estoppel  by  deed  does  not 
arise  against  a  grantee^  in  the  absence  of  recitals  or  covenants  on  his  part.     But 


afterwards  acquired  by  the  grantor  passes 
by  wav  of  estoppel  to  the  grantee.  Buchan- 
an V.  Harrington  [N.  C]  53  S.  B.  478.  A 
deed  executed  and  delivered  is  conclusive 
as  to  the  intention  of  the  grantor  to  pass 
title.  Mascarel  v.  Mascarel's  Ex'rs  [Cal. 
App.]    86    P.    617. 

90.  A  quitclaim  deed  does  not  of  itself 
operate  as  an  estoppel  against  either  the 
grantor  or  grantee  as  to  the  nature  or  ex- 
tent of  the  title.  Olmstead  v.  Tracy  [Mich.] 
13  Det.  Leg.  N.  452,  108  N.  W.  649.  V\niere 
a  deed  contains  no  covenant  of  title,  a  title 
subsequently  acquired  by  the  grantor  does 
not  pass  by  estoppel.  Caldvi^ell  v.  New  York 
&  H.  R.  Co.,  97  N.  Y.  S.  588.  A  conveyance 
by  one  having  no  interest  must  be  by  war- 
ranty deed  to  affect  his  after-acquired  title. 
Pence  v.   Long   [Ind.  App.]    77   N.    E.    961. 

91.  Six  children  held  the  equitable  fee 
to  land  under  a  will,  subject  to  be  divested 
by  their  death  before  that  of  their  father 
and  joined  in  a  deed  whereby  the  share  of 
each  was  conveyed  to  him  free  from  all 
contingencies  of  the  others.  One  child  sub- 
sequently deeded  away  his  interest.  Held 
one  of  the  other  children  who  joined  in  the 
partition  deed  was  estopped  to  assei-t  any 
interest  in  the  one-sixth  deeded  away, 
though  the  child  who  conveyed  died  before 
the  father.  Clay  v.  Chenault  [Ky.]  96  S.  W. 
1125.  Deed  purporting  to  convey  title. 
Weeks  v.  Wilkins,  139  N.  C.  215.  51  S.  E.  909. 

92.  By  warranty.  New  England  Mortg. 
Sec.  Co.  v.  Fry  [Ala.]  42  So.  57;  Chapman  v. 
Sault  Ste.  Marie  [Mich.]  109  N.  W.  53.  Where 
a  party  contracts  to  sell  land  in  which  he  has 
no  interest  but  which  he  subsequently  ac- 
quires by  contract  of  purchase,  such  fact 
cannot  be  taken  advantage  of  by  a  subse- 
quent assignee  of  the  contract  as  against 
a  prior  assignee.  McPheeters  v.  Ronning, 
95  Minn.  164,  103  N.  W.  889.  This  doctrine 
extends  to  the  warranty  implied  from  the 
use  of  the  statutory  words  "grant,  bargain 
and  sell."  Mortgage.  New  England  Mortg. 
Sec.   Co.   V.   Fry    [Ala.]    42    So.    57. 

93.  Where   grantor   subsequently   acquired 


a  contract  to  purcliase  from  the  true  owner. 
Davis   V.    DenlTam    [Ala.]    40    So.    277. 

94.  Mortgage.  Tappan  v.  Huntington 
[Minn.]  106  N.  W.  98.  Covenant  of  warranty. 
Mortgage  lien.  Brynjolfson  v.  Dagner  [N. 
D.]  109  N.  W.  320.  Where  at  the  time  one 
contracted  to  sell  premises  by  conveyance 
containing  covenants  against  incumbrances 
he  was  the  owner  of  an  adjacent  building,  the 
vendee  could  not  resist  specific  performance 
on  the  ground  that  the  vendor  had  an  ease- 
ment in  favor  of  the  adjacent  building,  the 
latter  being  estopped  to  assert  sucli  ease- 
ment. Empire  Realty  Corp.  v.  Sayre,  107 
App.  Div.   415,   95   N.   Y.   S.   371. 

95.  Brynjolfson  v.  Dagner  [N.  D.]  109  N. 
W.   320. 

96.  Conveyance  subject  to  mortgages 
"duly  recorded,"  etc.  Tappan  v.  Huntington 
[Minn.]  106  N.  W.  98.  The  mortgage  having 
provided  for  foreclosure  by  advertisement, 
the  ciiaracter  of  the  remedy  is  not  changed 
from  sucli  foreclosure  to  a  suit  in  equity.  Id. 

97.  Globe  Soap  Co.  v.  Louisville  &  N.  R. 
Co.,   7  Ohio  C.   C.    (N.   S.)    218. 

98.  Where,  as  in  the  case  at  bar,  the 
parties  in«addition  to  the  usual  lease  cove- 
nants have  contracted  specially  as  to  such 
after-acquired  interest,  their  contract  may 
be  treated  as  a  covenant  for  a  further  assur- 
ance, and  the  estoppel  will  be  extended  to 
bind  such  after-acquired  interest,  particu- 
larly as  fairness  and  good  conscience  seem 
to  require  it.  Globe  Soap  Co.  v.  Louisville 
&   N.   R.   Co.,    7   Ohio   C.   C.    (N.    S.)    218. 

99.  In  suit  by  grantee  against  lessee  to 
enjoin  trespass.  Ladnier  v.  Stewart  [Miss.] 
38   So.    748. 

1.  Zimmerman  Mfg.  Co.  v.  Wilson  [Ala.] 
40    So.    515. 

2.  In  a  suit  to  foreclose  a  lien  on  land  a 
remote  grantee  claiming  title  could  not 
question  the  title  of  grantors  from  whom 
his  grantor  derived  title  on  the  ground  that 
the  land  had  been  previously  conveyed  to 
another.  Malone's  Committee  v.  Lebus  [Ky.] 
96   S.   W.    519. 
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somewliat  closely  relatccl  to  estoppel  by  deed  is  the  dc;:-trine  that  one  v;ho  ha?  taken 
a  power  of  attorney*  from,  or  possession  nnder,  anotlier,  is  estopped  to  denv  the 
title  which  he  has  thus  recognized  as  superior.''  In  the  latter  case,  however,  the 
estoppel  continues  only  while  possession  is  retained,'^  and  is  grounded  upon  the  fact 
that  having  admitted  the  sufficiency  of  the  title  for  the  purpose  of  having  been  let 
into  possession,  a  party  will  not  thereafter  be  heard  to  say  that  it  was  insufficient  -^ 
hence,  one  who  is  already  in  possession  nnder  an  independent  color  of  title  is  not 
estopped,  by  reason  of  purchasing  an  outstanding  title,  to  afterwards  deny  its  validity 
and  claim  under  his  previous  title,^  and  the  fact  that  prior  to  an  action  to  quiet  title, 
plaintiff  takes  a  quitclaim  deed  from  a  former  owner,  does  not  work  an  estoppel 
against  him  where  both  parties  claim  under  deeds  of  prior  date.°  A  grantee  of  land 
subject  to  a  mortgage  is  not  estopped  to  set  up  usury  unless  he  has  received  benefits 
from  the  amounts  claimed  to  be  usurious.^**  The  rule  that  litigants  cannot  question 
the  title  of  a  common  grantor  does  not  apply  unless  the  grants  include  the  same 
land." 

Estoppel  against  contesting  the  validity  of  a  street  assessment  will  not  be  in- 
feiTed  in  the  case  of  a  grantee  who  purchased  sul)sequent  to  the  levying  of  the 
assessment,  unless  the  language  of  the  deed  fairly  warrants  the  conclusion  that  the 
grantee  reserved  from  the  purchase  money  an  amount  sufficient  to  satisfy  the  lien.^"^ 

Since  estoppels  must  be  mutual,  the  doctrine  of  estoppel  by  deed  does  not 
extend  to  strangers."  It  applies  to  married  Avomen  in  jurisdictions  where  they 
enjoy  enlarged  property  rights,'*  and  to  infants  who,  on  becoming  of  age,  fail  to 
disaffirm  their  voidable  deeds. ^^ 


3.  Johnson  v.  Thomason,  120  Ga,  531,  4S 
S.   E.   137. 

4.  A  junior  grantee  who  accepts  a 
power  of  attorney  from  a  senior  grantee  is 
estopped  to  question  tlie  validity  of  the  lat- 
ter's  title.  Chapman  v.  Sault  Ste.  Marie 
[Mich.]    109   N.   W.    53. 

5.  One  who  enters  into  possession  of  land 
under  another  and  looks  to  him  for  title 
cannot  dispute  tlie  title  of  his  vendor.  Hay- 
craft  V.  Duvall  [Ky.]  89  S.  W.  543.  A  ven- 
dee of  land  is  estopped  to  deny  his  vendor's 
tiile  under  ■which  he  entered  and  took  pos- 
session. Purchaser  of  timber  who  entered 
and  cut  under  bill  of  sale  knowing'  that 
vendor  relied  on  a  tax  title  could  not  there- 
after acquire  original  title  and  set  it  up 
against  his  vendor.  Patreski  v.  Minzgohr 
[Mich.]  13  Det.  Leg.  N.  241,  108  N.  W.  77. 
One  taking  possession  of  land  under  an- 
other is  estopped  to  dispute  tlie  latter's  title 
until  possession  is  restored  to  him.  Camp- 
bell v.  Everhart,  139  N.  C.  503.  52  S.  E.  201. 
A  tenant  who  enters  into  and  retains  pos- 
session of  premises  is  estopped  to  assert 
the  invalidity  of  tlie  lease  in  an  action  to 
recover  the  rent  provided  thereby.  His  ex- 
ecutors who  entered  under  his  rights,  also 
bound.  Steuber  v.  Huber,  107  App.  Div.  599, 
95  N.  Y.  S.   348. 

6.  After  possession  is  restored  a  party 
may  assert  whatever  rights  he  may  have  to 
the  property.  Campbell  v.  Everhart,  139  N. 
C.    503.    52    S.    E.    201. 

7.  Fitch   V.  Gentry   [Ky.]    92   S.  W.   586. 

8.  Previous  adverse  holding  under  tax 
deed.      Fitch    v.    Gentry    [Ky.]    92    S.    W.    586. 

9.  And  defendant's  conduct  was  not  af- 
fected by  the  quitclaim  deed.  Hornet  v. 
Dumbeck    [Ind.  App.]    78  N.   E.   691. 


10.  Not  estopped  to  assert  usurious  cliar- 
acter  of  mortgage  where  he  did  not  receive 
any  part  of  the  usury  as  part  of  the  con- 
sideration and  was  not  otherwise  benefited. 
Cobe  v.  Summers  [Mich.]  12  Det.  Leg.  N.  965, 
106    N.    W.    70  7. 

11.  In  ejectment,  where  defendants  claim- 
ed under  a  deed  executed  in  1843  and  plain- 
tiff claimed  under  a  grant  from  the  state  in 
1879,  defendant  was  not  estopped  to  deny 
plaintiff's  title  derived  from  the  state  by 
introducing  a  grant  from  the  state  in  1882 
where  there  was  no  evidence  that  this  grant 
included  the  land  in  controversv.  Wall  v. 
Wall    [N.    C]    55    S.    E.    283. 

lit.  Waldsehmidt  v.  Bowland,  4  Ohio  N.  P. 
(N.    S.)    411. 

13.  Recital  in  a  deed  that  a  decree  of 
foreclosure  Ijecame  absolute,  not  binding 
on  grantee  as  against  strangers.  Capen's 
Adm'r  v.  Sheldon.  78  Vt.  39.  61  A.  864.  A 
grantee  cannot  rely  upon  recitals  in  his 
deed  that  the  grantor,  who  is  in  fact  only 
a  life  tenant,  is  the  sole  heir  and  legatee  of 
the  former  owner,  and  Invoke  sucli  recitals 
against  tlie  remaindermen  under  the  will  of 
the  former  owner.  Weigel  v.  Green.  218  111. 
227,  75  N.  E.  913.  A  recital  in  a  deed  convey- 
ing land  appropriated  to  the  use  of  the  first 
settled  minister  in  the  tf)wn  that  the  grantor 
was  the  fir.st  settled  minister  held  not  bind- 
ing on  a  stranger  to  the  deed.  Capen's  Adm'r 
V.  Sheldon.  78  Vt.  39,  61  A.  864.  The  inten- 
tion of  a  grantor  and  grantee  as  expressed 
in  tlie  recital  in  the  covenant  of  warranty, 
"except  maturing  street  asses.sments  on 
Floral  avenue  which  the  grantee  assumes 
and  agrees  to  pay,"  is  construed  in  this  case 
to  be  tliat  tlie  grantor  was  to  be  relieved 
from  any  lial)ility  on  account  of  said  assess- 
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The  docb'ine  of  estoppel  by  deed  can  ajDply  only  after  a  delivery,  but  one  may 
be  estopped  to  deny  that  a  delivery  was  made.^^ 

§  4.  Estoppel  in  pais}'^ — Estoppel  in  pais  is  the  preclusion  of  a  party  who  by 
his  declarations  or  misleading  conduct  has  induced  another  to  act  in  a  particular 
manner,  from  thereafter  denying  the  truth  of  his  declarations  or  repudiating  the 
effect  of  his  conduct  to  the  injury  of  the  one  who  acted  upon  them.^^  The  doctrine 
fhould  be  sparingly  applied  where  it  is  sought  to  divest  a  true  owner  of  his  title  to 
land.^"  Estoppels  in  pais  are  available  at  law  in  the  Federal  courts  in  defense  of 
actions  of  ejectment,  trespass,  and  conversion.^" 

Elements.-'^ — It  must  appear  that  the  party  claimed  to  be  estopped--  has  made 


ment,  and  not  that  the  contract  should  inure 
to  the  benefit  of  the  municipality.  Bell  v. 
Norwood,    8   Ohio   C.   C.    (N.   S.)    435. 

14.  Wliere  a  husband  conveyed  land  by 
warranty  deed  in  which  his  wife  joined  in 
order  to  convey  her  riglit  of  dower,  she  was 
bound  by  the  covenant  of  warranty  and 
could  not  acquire  title  in  proceedings  under 
a  mortgage  Avhicli  w^as  a  lien  on  the  prem- 
ises at  the  time  the  deed  was  made  and  set 
up  such  title  against  the  grantee.  George  v. 
Brandon    [Pa.]    64   A.   371. 

15.  Estopped  to  set  up  after  acquired 
title  against  grantee.  Deed  of  bargain  and 
sale  with  clause  of  "warranty.  Weeks  v. 
Wilkins.    139   N.   C.    215,    51   S.   B.   909. 

16.  Where  a  decedent  executed  a  deed  of 
land  to  defendant  in  consideration  of  defend- 
ant's caring  for  him  during  life,  and  de- 
posited it  w^ith  a.  tliird  person  but  informed 
defendant   that   he   could   have   possession    of 

>the  deed  at  once  if  he  wislied,  and  defendant 
fully  performed  his  part  of  the  agreement, 
decedent  and  his  heirs  were  tliereby  estop- 
ped to  deny  the  delivery  of  the  deed.  Fifer 
V.    Rachels    [Ind.   App.]    76    N.    E.    186. 

17.  See   5   C.   L..    1288. 

18.  Deering  v.  Schreyer,  110  App.  Div. 
200,  97  N.  Y.  S.  14.  Where  one  by  his  words 
or  conduct  willfully  causes  another  to  be- 
lieve in  the  existence  of  a  certain  state  of 
things  and  induces  him  to  act  on  that  be- 
lief so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  tilings 
as  existing  at  the  same  time.  Larson  v. 
Anderson  [Neb.]  104  N.  W.  925.  Estoppel 
arises  where  one  by  his  acts,  representa- 
tions, admissions  or  silence  intentionally  or 
negligently  induces  another  to  believe  in 
the  existence  of  certain  facts,  and  such  other 
rightfully  relies  and  acts  on  such  belief  so 
that  hewould  be  prejudiced  if  the  former 
Is  permitted  to  deny  the  existence  of  such 
facts.  Dye  v.  Crary  [N.  M.]  85  P.  1038.  The 
doctrine  of  estoppel  in  pais  involves  a  ques- 
tion of  legal  ethics.  It  lies  at  the  founda- 
tion of  morals  and  applies  whenever  a  party 
has  made  a  representation  by  word  or  con- 
duct which  he  cannot  in  equity  and  good 
conscience  prove  to  be  false.  Williams  v. 
Ketcham  [Ind.  App.]  77  N.  E.  285.  Estoppel 
in  pais  is  based  upon  fraud,  and  the  con- 
duct relied  upon  to  establisli  it  must  be  such 
as  amounts  to  fraud,  actual  or  constructive. 
No  estoppel  by  mere  silence  where  there  was 
no  duty  to  speak.  Beechley  v.  Beechley 
[Iowa]   108  N.  W.  762. 

19.  Williams  v.  Ketcham  [Ind.  App.]  77 
N.  E.  285.  "In  the  application  of  the  doctrine 


of  estoppel  in  pais  with  respect  to  the  title 
to  real  property,  it  must  appear  first,  that 
the  party  making  the  admission,  by  his  dec- 
laration or  conduct  was  apprised  of  the  true 
state  of  his  own  title;  second,  that  he  made 
the  admission  with  intent  to  deceive  or  with 
such  culpable  negligence  as  to  amount  to 
constructive  fraud;  third,  that  the  other  par- 
ty was  not  only  destitute  of  all  knowledge 
of  the  true  state  of  the  title  but  of  the 
means  of  acquiring  such  knowledge;  and 
further,  that  he  relied  directly  upon  such 
admission  and  will  be  injured  by  allowing 
its  truth  to  be  disproved."  Id.  In  order  to 
establish  an  equitable  estoppel  against  an 
owner  of  real  property,  the  party  attempt- 
ing to  raise  it  must  show  either  an  actual 
fraudulent  representation  or  concealment,  or 
such  negligence  as  would  amount  to  fraud 
in  law,  and  that  he  was  actually  misled 
thereby  to  his  injury.  Mine  claimant  held 
not  estopped  to  assert  his  interest.  Dye  v. 
Crary  [N.  M.]  85  P.  1038.  An  owner  of  land 
cannot  be  divested  of  his  title  by  his  mere 
oral  disclaimer  or  admission  of  no  title. 
Wade    v.   McDougle    [W.    Va.]    52    S.    B.    1026. 

20.  Form  no  basis  for  prohibition' of  such 
actions  at  law.  Campbell  v.  Golden  Cycle 
Min.   Co.    [C.   C.  A.]    141   F.  610. 

21.  See  5  C.  L.   1288. 

23.  Representations  by  a  husband  before 
the  board  of  review,  as  to  his  domicile,  can- 
not create  an  estoppel  against  the  riglit  of 
his  wife  to  dower.  Chase  v.  Angell  [Mich.] 
13  Det.  Leg.  N.  616,  108  N.  W.  1105.  In  con- 
demnation proceedings,  the  fact  that  the 
slieriff  gave  a  railroad  company  a  receipt 
in  full  for  all  damages  did  not  estop  the 
landowner  from  claiming  damages  for  land 
not  appraised  where  the  landowner  accept- 
ed the  money  from  the  slieriff  only  as  pay- 
ment of  other  awards.  Mason  v.  Iowa  Cent. 
R.  Co.  [Iowa]  109  N.  W.  1.  Where  M.  «fe  Co. 
purchased  a  part  of  a  tract  of  land  for  taxes 
on  the  whole  tra,ct  but  it  was  not  shown 
tliat  M.  was  the  purchaser,  M.  was  not  es- 
topped to  claim  the  entire  tract  under  previ- 
ous conveyances,  especially  since  the  persons 
setting  up  the  estoppel  had  not  altered  their 
positions  on  account  of  tlie  sale.  Martin  v^ 
Kitchen,  195  Mo.  477,  93  S.  W.  780.  That  the 
son  and  agent  of  a  taxpayer  as  attorney  for 
the  city  failed  to  sue  for  the  recovery  of 
taxes  could  not  estop  the  taxpayer  to  plead 
limitations  in  an  action  by  the  city,  in  the 
absence  of  fraud  or  collusion  between  the 
taxpayer  and  the  attorney.  City  of  Houston 
V.  Stewart  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep, 
981,  90  S.  W.  49.  Plaintiff  conveyed  land 
which   had   been   decreed  to   his   grantors   in 
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soriie  misrepresentation-^   or   wrongful   conceabuent"*   of   material   existing   facts-'* 


partition  proceedings.  Later  he  attempted 
to  adjust  an  error  in  the  division  between 
the  land  and  land  decreed  to  another.  Held 
his  purchaser  or  tliose  claiming  under  him 
could  not  be  estopped.  Davis  v.  Ragland 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  615,  93  S. 
W.  1099.  Agreement  between  the  tenant  of 
land  and  the  owner  of  an  adjoining  tract 
whereby  the  former  paid  the  latter  for  the 
use  of  a  passway  over  his  land  did  not  estop 
the  landlord  to  assert  his  rights  to  the  pass- 
way  by  adverse  use.  Schwer  v.  Martin  [Ky.] 
97  S.  W.  12.  The  fact  that  the  books  of  a 
nursery  company  whose  business  was  pur- 
chased by  appellant  showed  an  account  due 
against  a  bank  could  not  estop  the  true 
owner  of  the  money  in  the  banli  from  re- 
covering the  amount  remitted  by  tlie  bank 
to  appellant.  DeMoss  v.  Thomas,  118  111. 
App.  467.  Where  complainant  and  defend- 
ant held  certain  tlieatre  leases  jointly,  tlie 
fact  that  complainant's  agent  participated 
in  a  breach  of  trust  by  defendant  by  taking 
a  renewal  of  the  leases  for  his  own  benefit 
could  not  estop  complainant  from  asserting 
her  riglits  against  defendant.  McCourt  v. 
Singers-Bigger    [C.    C.    A.]    145    F.    103. 

23.  The  treasurer  of  a  railroad  executed 
a  trust  mortgage  on  the  road  to  secure  cer- 
tain bonds  under  circumstances  charging 
him  with  knowledge  that  tlie  mortgage  in- 
cluded land  whicli  belonged  to  him.  Held 
this  was  a  representation  to  the  purchasers 
of  the  bonds  that  lie  did  not  have  title  and 
he  could  not  recover  the  land  as  against 
their  successors  in  interest.  Stubbs  v. 
Franklin  &  M.  R.  Co.  [Me.]  64  A.  625.  The 
fact  that  the  public  records  disclosed  the 
true  state  of  the  title  did  fiot  prevent  the 
estoppel  of  plaintiff  to  deny  an  easement 
in  tlae  railroad.  Id.  Where  in  an  action  to 
recover  on  a  debt  defendants  contended  tliat 
by  plaintiff's  consent  they  had  paid  the 
amount  claimed  to  a  third  person  on  plain- 
tiff's account,  but  defendants  admitted  that 
at  the  time  plaintiff  authorized  sucli  pay- 
ment he  protested  that  there  was  a  mistake 
in  his  account  with  the  third  person,  held 
the  jury  were  authorized  to  find  that  the 
evidence  did  not  create  an  estoppel  against 
the  plaintiff.  Putnam  v.  Grant  [Me.]  63  A. 
816.  Tlie  true  owner  of  personal  property 
is  not  estopped  to  deny  the  paper  title  of 
another  unless  he  has  by  some  act  or  con- 
duct induced  the  holder  of  such  title  to  act 
to  his  prejudice.  DeMoss  v.  Thomas,  118 
111.  App.  467.  The  owner  of  a  stock  certifi- 
cate delivered  it  to  the  agent  of  a  pledgee 
but  clothed  no  one  with  indicia  of  title. 
Held  the  owner  was  not  estopped  to  assert 
title  as  against  a  purchaser.  Treadwell  v. 
Clark,  144  App.  Div.  493,  100  N.  Y.  S.  1. 
Owner  of  certificate  of  stock  held  not  es- 
topped to  recover  it  from  innocent  holders, 
to  whom  the  owner's  messenger  had  wrong- 
fully transferred  it,  where  the.  owner  had 
conferred  no  apparent  title  or  authority  to 
transfer  the  title  on  the  messenger.  Hall 
V.  Wagner,  97  N.  T.  S.  570.  Where  a  deed 
by  a  liusband  to  his  wife  was  never  deliv- 
ered, the  children  were  not  estopped  to  as- 
sert title  as  against  a  subsequent  grantee 
of   the   wife,    there   being   no   action    or    non- 


action or  misleading  speech  or  silence  on 
their  part  necessary  to  constitute  an  es- 
toppel. Ligon  v.  Barton  [Miss.]  40  So.  555. 
One  by  attaching  property  is  not  estopped 
to  maintain  that  he  was  holding  it  at  the 
time  as  pledgee  of  the  debtor.  Attachable 
interest  is  retained  by  pledgor.  Ottumwa 
Nat.  Bank  v.  Totten,  114  Mo.  App.  97,  89  S. 
W.  65.  Failure  on  the  part  of  the  purchaser 
of  mining  machinery  to  make  objections 
while  the  work  of  installation  was  in  prog- 
ress did  not  estop  him  to  reject  the  macliin- 
ery  after  the  work  was  completed  where  the 
contract  stipulated  for  acceptance  or  rejec- 
tion after  completion  of  the  plant.  Ark.- 
Mo.  Zinc  Co.  v.  Patterson  [Ark.]  96  S.  W. 
170.  Where  a  bond  executed  by  the  owner 
of  property  was  invalid  and  ineffectual  to 
dissolve  a  mechanic's  lien,  the  lien  claimant 
was  not  estopped  from  asserting  its  in- 
validity as  against  a  purchaser  who  did  not 
show  that  the  claimant  before  the  purchase 
informed  him  that  the  lien  was  dissolved. 
Rockwell  V.  Kelly,  190  Mass.  439,  77  N.  E. 
490.  Evidence  held  to  show  that  defendant 
represented  to  plaintiff  that  by  making  a 
purcliase  from  defendant  and  two  other 
persons  he  would  become  the  owner  of  tlie 
exclusive  right  to  use  a  certain  remedy 
within  the  state,  so  as  to  preclude  defendant 
from  setting  up  a  right  claimed  to  have 
been  acquired  from  his  brother.  Murray  v. 
Fales  [Mich.]  12  Det.  Leg.  N.  881,  106  N.  W. 
282.  Where  a  wife  refused  to  join  in  her 
husband's  deed  and  the  husband  then  con- 
veyed the  land  without  her  signature,  she 
was  not  estopped  after  his  death  to  assert 
dower  in  the  absence  of  any  connivance  by 
her  in  any  representation  by  which  the  pur- 
chaser was  induced  to  believe  that  the 
grantor  was  unmarried.  Hyatt  v.  O'Connell 
[Iowa]    107   N.   W.    599. 

24.  Tliat  silence  may  constitute  'an  es- 
toppel it  is  essential  that  the  party  against 
whom  an  esto'ppel  is  invoked  has  stood  by 
and  seen  the  other  party  committing  an  act 
infringing  upon  his  rights  (No  estoppel 
where  mortgagor  permitted  a  sale  of  the 
land  to  be  made  under  a  trust  deed,  free 
of  incumbrances.  Crisraan  v.  Lanterman 
[Cal.]  87  P.  89),  and  his  failure  to  speak 
must  have  induced  the  person  committing 
tlie  act  to  believe  that  he  assents  to  its  be- 
ing committed  (Id.).  Where  executor  did  not 
induce  the  release  of  a  mortgage,  he  was 
not  estopped  to  defend  on  the  ground  that 
a  personal  liability  could  not  tliereafter  be 
enforced.  Id.  Lessor  held  not  estopped  to 
deny  liability  on  notes  made  by  tlie  lessees 
in  his  name  where  payee  had  notice  of  the 
facts  and  was  not  misled.  Sltillern  v. 
Arkansas  Woolen  Mills  [Ark.]  91  S.  W.  303. 
Silence  does  not  estop  unless  there  was  a 
duty  to  speak.  Before  plaintiff's  marriage 
her  future  husband  deeded  certain  land  to 
his  son  and  after  her  marriage  slie  and  licr 
liusband  gave  another  deed  of  the  balance  of 
the  husband's  land  to  anotlier  son,  she  hav- 
ing no  knowledge  of  the  prior  conveyance. 
Held  the  failure  of  the  first  son  on  taking 
the  acknowledgment  of  the  second  deed  to 
disclose  the  existence  of  fhe  conveyance  to 
himself  did  not  estop  him  after   his   fatiier's 
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with  knowledge  thereof,  actual   or  constructive,-*'  and  with  the  intention,  real  or 
imputed,-'  that  it  should  be  acted  upon  by  the  party  asserting  the  estoppel/®  and 


death  to  rely  on  such  conveyance.  Beechley 
V.  Beechley  [Iowa]  108  N.  W.  762.  There 
must  be  not  only  a  duty  to  speak  but  the 
silence  must  amount  to  a  legal  fraud  in 
that  thereby  the  other  party,  ignorant  of  the 
truth,  was  misled  into  doing  that  which  he 
would  not  have  done  but  for  such  silence. 
If  both  parties  know  the  truth  there  can 
be  no  estoppel  by  silence.  Wingert  v.  Snouf- 
fer  [Iowa]  108  N.  W.  1035.  That  owners  of 
property  abutting  on  a  street  improved  un- 
der contract  with  the  city  knew  during  the 
progress  of  construction  that  the  contractor 
did  not  comply  witli  the  contract  but  made 
no  objections  in  response  to  a  notice  pub- 
lished pursuant  to  a  resolution  of  the  coun- 
cil, or  in  any  other  way,  did  not  estop  them 
from  resisting  payment  to  the  contractors. 
Id.  There  must  be  not  only  the  right  but 
the  duty  to  speak  and  the  silent  party  must 
be  conscious  that  thereby  he  works  a  fraud. 
One  is  not  estopped  by  failure  to  answer  a 
letter  asking  for  extension  of  the  time  of 
payment  of  a  note,  he  being  under  no  duty 
to  speak.  Haines  v.  Barber.  113  Appi  Div. 
696,  100  N.  T.  S.  75.  Letter  held  not  neces- 
sarily to  call  for  an  answer.  Des  Allemands 
Lumijer  Co.  v.  Morgan  City  Timber  Co.  [La.] 
41  So.  332.  .Plaintiff  assisted  the  owner  of 
a  tract  of  land  in  locating  a  fence  along  a 
highway  and,  worked  the  road  once  or  twice. 
At  the  time,  plaintiff  had  a  contract  for  the 
purchase  of  a  tract  on  the  other  side  of  the 
highway,  but  it  was  surrendered  and  he 
did  not  purchase  until  after  such  location 
and  working.  Held  he  was  not  estopped  to 
insist  that  the  fence  was  in  the  highway. 
Christenson  v.  Simmons  [Or.]  82  P.  805.  In 
an  action  to  quiet  title  the  fact  that  before 
plaintiff  took  his  deed  defendant  knew  that 
the  deed  to  the  former's  grantor  was  on 
record  but  took  no  steps  to  have  it  annulled 
did  not  e'stop  him  to  deny  that  such  deed 
was  ever  delivered,  plaintiff  not  being  a  bona 
fide  purchaser.  Gulf  Coal  &  Coke  Co.  v. 
Alabama  Coal  &  Coke  Co.  [Ala.]  40  So.  397. 
That  a  mortgagee  had  knowledge  of  and 
consented  to  the  application  for  a  loan  by 
the  mortgagor  to  a  mortgage  company  did 
not  estop  her  to  assert  her  mortgage,  there 
being  no  duty  to  affirmatively  object  and 
she  doing  nothing  to  induce  the  action  of 
the  company.  New  England  Mortg.  Sec.  Co. 
V.  Fry  [Ala.]  42  So.  57.  Insurance  agent  not 
estopped  to  show  Incorrectness  of  a  state- 
ment of  the  balance  due  him  and  sent  him 
by  the  company,  where  he  notified  the  com- 
pany when  the  statement  was  received  that 
it  was  not  correct  and  that  he  would  not 
accept  it  as  final.  Watson  v.  Travelers'  Ins. 
Co.    [Wash.]    86    P.    659. 

25.  A  party  will  not  be  estopped  by  an 
admission  as  to  the  law.  Dye  v.  Crary  [N. 
M.]  85  P.  1038.  The  representations  must  re- 
late to  some  past  or  existing  fact.  A  mere 
promise  by  a  mortgagee  to  apply  on  the 
mortgage  debt  a  claim  assigned  to  him  by 
the  mortgagor  could  not  be  the  basis  of  an 
estoppel  against  the  mortgagee  to  apply  it 
on  another  debt  as  against  a  subsequent 
mortgagee.  Weidemann  v.  Springfield  Brew- 
eries Co.,  78  Conn.   660,   63  A.   162.     That   one 


claiming  ownership  of  land  on  which  anotli- 
er  asserts  a  lien  may  have  agreed  to  pay 
off  his  claims  of  indebtedness  does  not  es- 
top tile  claimant  of  the  land  to  set  up  title. 
Remedy  is  on  contract.  Equitable  Loan  & 
Security  Co.  v.  Lewman,  124  Ga.  190,  52 
S.    E.    599. 

2G.  The  misrepresentations  or  conceal- 
ment must  Iiave  been  made  with  knowledge 
of  the  facts.  That  defendant  did  not  inform 
plaintiff  of  the  existence  and  ownership  of 
an  outstanding  note  against  a  mortgagor 
at  the  time  when  plaintiff  negotiated  for  the 
purcliase  of  a  certificate  of  sale  at  fore- 
closure could  not  estop  defendant  from  the 
right  to  redeem  as  a  subsequent  holder  of 
tlie  note  where  it  was  not  sliown  that  he 
had  knowledge  of  these  facts.  Wyman  v. 
Friedman,  120  111.  App.  543.  An  essential 
ingredient  of  an  estoppel  in  pais  is  knowl- 
edge of  the  facts  upon  which  the  estoppel 
is  sought  to  be  predicated.  Defendant 
in  action  for  commissions  did  not  know 
that  plaintiff  liad  made  a  sale  contrary  to 
terms  prescribed  by  him.  Crosthwaite  v. 
Lebus  [Ala.]  41  So.  853.  Where,  on  a  pur- 
chase of  land  by  her  mother,  a  daughter 
took  title  in  her  own  name  without  the 
mother's  consent,  the  motlier  was  not  estop- 
ped to  assert  title  as  against  a  creditor  of 
the  daugliter  who  extended  credit  to  her, 
in  the  absence  of  the  mother's  knowledge  of 
dealings  between  the  daughter  and  the  cred- 
itor. Moore  v.  Scruggs  [Iowa]  109  N.  W.  205. 
A  daughter  was  not  estopped  to  assert  the 
fraudulent  character  of  a  transfer  by  her 
mother  of  land  .in  which  she  was  interested 
where  it  was  made  wltliout  her  knowledge, 
though  she  subsequently  lived  with  her 
mother  on  the  premises  taken  in  exchange 
where  she  was  ignorant  that  they  were  in- 
cumbered and  that  a  third  person  had  made 
valuable  improvements  upon  the  land  con- 
veyed. Austin  V.  Jones  [Ala.]  41  So.  408. 
One  who  fails  to  assert  his  interest  in  land 
when  he  knows  another  is  mortgaging  it  is 
not  estopped  where  at  the  time  he  is  igno- 
rant of  his  interest.  Scottish-American 
Mortg.  Co.  V.  Bunckley  [Miss.]  41  So.  502. 
In  a  suit  for  partition  the  fact  that  a  tliird 
person,  not  a  party,  whose  land  was  includ- 
ed therein,  assisted  in  the  sur^'ey  did  not 
estop  him  or  liis  heirs  where  he  did  not 
know  that  he  owned  the  land  included  nor 
influence  tlie  surveyor  or  the  commissioners. 
Herman  v.  Dunman  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  3  72,  9  5  S.  W.  80.  The  fact  that  one 
is  ignorant  of  the  true  state  of  a  title  does 
not  excuse  him  where  by  his  own  repre- 
sentations he  misleads  a  purchaser.  Stubbs 
V.  Franklin  &  M.  R.  Co.  [Me.]  64  A.  625. 
That  an  owner  of  land  was  ignorant  of  his 
interest  in  oil  lands  did  not  prevent  his 
estoppel  where  he  permitted  certain  lessees 
to  enter  and  drill  for  oil  and  aided  them  in 
their  operations,  and  he  could  not  there- 
after claim  the  oil.  South  Penn.  Oil  Co.  v. 
Calf  Creek  Oil   &   Gas   Co.,    140   F.    507. 

27.  To  constitute  an  estoppel  tlie  person 
sought  to  be  estopped  must  do  some  act  or 
make  some  admission  with  an  intention  of 
influencing   the    conduct    of   another,    or   that 
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that  this  partv  was  excusably  witliout  knowledge-^  or  tlic  moans  of  acquiring  knowl- 


he  had  reason  to  believe  would  influence  his 
conduct,  and  which  act  or  admission  is  In- 
consistent with  the  claim  he  proposes  now- 
to  make,  and  the  other  party  must  have  act- 
ed upon  the  strength  of  such  admission  or 
conduct.  Madson  v.  Spokane  Valley  Land 
&  Water  Co.,  40  Wash.  414,  82  P.  718.  That 
the  owners  of  land  covered  by  a  portion  of  a 
nonnavigable  arm  of  a  lake  permitted  de- 
fendant company  to  erect  a  dam  near  their 
land  and  construct  a  canal  at  great  expense, 
and  cultivated  a  portion  of  the  land  drained 
by  the  canal,  did  not  estop  them  to  deny 
defendant's  riglit  to  maintain  the  dam.  Id. 
But  it  is  not  necessary  that  there  should 
be  intentional  moral  wrong.  There  may  be 
such  negligence  as  is  the  equivalent  of 
fraud.  Where  mortgage  of  a  railroad  in- 
cluded land  belonging  to  plaintiff  and  he 
made  no  claim  for  more  than  19  years. 
Stubbs  V.  Franklin  &  M.  R.  Co.  [Me.]  64  A. 
625.  There  need  not  necessarily  be.  at  the 
•time,  an  intention  to  mislead.  If  the  acts 
were  voluntary  and  calculated  to  mislead 
and  actually  did  mislead,  another  acting  in 
good  faith,  that  is  sufficient.  Deering  v. 
Schreyer,  110  App.  Div.  200,  97  N.  Y.  S.  14. 
"\Vliere  a  landowner  contracted  to  pay  an 
attorney  in  consideration  of  his  services  one- 
half  of  the  damages  that  might  be  awarded 
in  condemnation  proceedings  and  represent- 
ed that  a  mortgage  on  the  property  had 
been  paid  which  was  believed  and  relied 
upon  by  the  attorney,  the  owner  was  estop- 
ped to  claim  that  the  mortgage  was  un- 
paid and  that  the  amount  thereof  should  be 
deducted  before  division  of  the  award.  Id. 
Where  a  conditional  vendor  induced  one 
who  had  taken  a  mortgage  from  the  vendee 
to  continue  making  advances  to  the  vendee 
relying-  on  the  mortgage,  he  was  thereafter 
estopped  to  claim  adversely  to  the  mort- 
gagee regardless  of  intention  in  making  his 
statements,  if  they  were  such  as  would 
cause  a  reasonably  prudent  man  to  act  on 
them.  Slayton  &  Co.  v.  Horsey  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  732,  91  S.  W.  799. 
Wliether  the  mortgagee  at  the  time  the 
statements  were  made  knew  or  believed  tliat 
the  vendor  had  an  interest  in  the  property 
was  immaterial  if  the  statements  were  such 
as  to  induce  him  to  continue  advancing  sup- 
plies.     Id. 

28.  To  constitute  an  estoppel  by  conduct 
the  representation  relied  on  must  have  been 
made  to  the  party  setting  up  the  estoppel, 
or  it  must  have  been  of  such  a  nature  and 
made  under  sucli  circumstances  that  the 
party  making  it  must  be  taken  to  have  con- 
templated that  it  would  be  communicated 
to  and  acted  upon  by  the  other  party. 
Agreement  by  a  mortgagee  to  apply  a  cer- 
tain claim  on  the  mortgage  debt  did  not 
estop  him  as  against  a  subsequent  mort- 
gagee from  applying  it  on  another  debt  ac- 
cording to  a  later  agreement.  Weidemann 
V.  Springfield  Breweries  Co.,  78  Conn.  660, 
63  A.  162.  The  refusal  of  a  garnishee  to 
make  further  payments  to  defendant  in  an 
attachment  suit  on  the  ground  that  the 
debt  had  been  attached  could  not  avail  the 
plaintiff,  as  an  estoppel  against  the  gar- 
nishee,   to    deny    the    validity    of    the    notice, 


especially  where  the  garnishee  denied  any 
indebtedness  and  relied  on  limitations.  Clyne 
V.  Easton,  Eldridge  &  Co.,  148  Cal.  287,  S3 
P.  36.  That  one  claiming  title  to  land  upon 
wliich  anotlier  asserts  a  lien  may  have 
agreed  with  a  tliird  person  to  pay  off  the 
claim  of  indebtedness  cannot  estop  the  land 
claimant  from  asserting  title  as  against  tlie 
lienliolder.  Equitable  Loan  &  Security  Co. 
v.  Lewman,  124  Ga.  190.  52  S.  E.  599.  The  repre- 
sentations must  have  been  in  some  way  com- 
municated to  tlie  party  cliarging  the  estoppel 
and  relied  upon  iDy  him.  In  a  suit  to  have 
an  alDSolute  deed  declared  a  mortgage,^  the 
fact  that  plaintiff  after  tlie  conveyance,  in 
qualifying  himself  as  a  surety  in  anotlier 
action,  understated  tlie  value  of  his  prop- 
erty and  tlie  amount  of  his  debts,  and 
that  in  his  bankruptcy  schedules  sub- 
sequently executed  he  made  no  mention  of 
any  property  held  in  trust  for  his  benefit, 
could  not  estop  plaintiff  as  against  the  gran- 
tee. Alexander  v.  Grover,  190  Mass.  462,  77 
N.    E.    487. 

29.  A  settlement  and  dismissal  of  an  ac- 
tion against  a  county  auditor  for  money 
illegally  detained  did  not  estop  the  county 
from  maintaining  a  subsequent  action  to  re- 
cover the  money  witli  wliicli  tlie  auditor  was 
wrongfully  credited  in  tlie  settlement  where 
tlie  auditor  was  in  full  possession  of  all  the 
facts  and  there  was  no  fraud  or  overpay- 
ment. Zuelly  V.  Casper  [Ind.  App.]  76  N.  E. 
646.  Where  plaintiffs  after  purchasing  cer- 
tain land  petitioned  a  city  for  the  vacation 
of  certain  streets  and  thereby  recognized 
that  tlie  city  claimed  rights  therein,  but 
proceeded  to  erect  permanent  improvements 
in  tlie  streets  without  tlie  petition  being 
granted,  they  were  not  in  a  position  to  in- 
voke equitable  estoppel  against  the  city  to 
assert  dominion  over  tlie  streets.  Unzelman 
V.  Snohomish,  40  Wash.  58S,  82  P.  911.  Where 
tlie  assignee  of  a  note  and  mortgage  had 
notice  that  the  mortgagor  had  only  a  lease- 
hold interest,  or  had  notice  of  facts  which 
should  have  put  him  upon  inquiry,  the  as- 
signor was  not  estopped  to  assert  that  the 
assignee  had  only  sucli  an  interest  where 
after  the  expiration  of  the  leasehold  estate 
she  purchased  the  fee,  there  being  no  evi- 
dence that  she  assigned  the  mortgage  with 
intent  to  purchase  the  fee  or  that  she  failed 
to  notify  the  assignee  of  any  existing  riglit 
she  had  at  the  time  of  the  assignment. 
Tucker  v.  Tucker,  72  S.  C.  295,  51  S.  E.  876. 
The  right  of  a  public  lighting  company  to 
maintain  its  wires  on  municipal  poles  can- 
not be  acquired  by  estoppel  where  the  com- 
pany claiming  such  right  has  been  charged 
from  the  beginning  with  full  knowledge 
that  whatever  rights  it  might  acquire  to 
the  use  of  such  poles  must  be  through  strict 
legal  contract  with  the  municipality.  City 
of  Columbus  V.  Columbus  Public  Service  Co., 
4  Ohio  N.  P.  (N.  S.)  329.  Silence  will  not 
estop  a  party  where  the  truth  is  known  to 
both  parties.  Mere  silence  of  a  lot  owner 
did  not  estop  him  from  demanding  removal 
of  olistructions  in  a  street  where  a  pur- 
chaser of  other  lots  who  placed  the  ob- 
structions therein  had  notice  by  deeds  in 
his   chain   of   title   tliat    he   was    encroaching. 
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edge  of  the  facts/"  and  reasonaljly'^  relied  and  acted  upon  the  representation  or  con- 
eeahnent^^  to  his  prejudioe.^^     It  is  also  essential  that  the  party  against  whom  the 


Garvey  v.  Harbison-AValker  Refractories  Co., 
213    Pa.    177,    62   A.    778. 

30.  A  party  setting  up  an  estoppel  by 
conduct  must  show  that  he  exercised  due 
diligence  to  know  the  truth,  and  that  he 
was  destitute  not  only  of  knowledge  of  tlie 
true  state  of  things  but  also  of  any  con- 
venient and  available  means  of  acquiring 
such  knowledge.  Wliere  plaintiff  did  not 
use  due  diligence  to  inquire  whether  a  cer- 
tain claim  which  a  prior  mortgagee  had 
promised  to  apply  on  the  mortgage  debt  had 
been  so  applied.  "VVeidemann  v.  Springfield 
Breweries  Co.,  78  Conn.  660,  63  A.  162.  There 
is  no  estoppel  where  all  parties  have  an 
equal  opportunity  to  determine  the  true 
facts.  Dye  v.  Crary  [N.  M.]  85  P.  1038. 
Where  the  parties  have  equal  means  of 
knowledge,  no  estoppel  can  be  predicated 
upon  concealment  or  silence.  Wyman  v.  I 
Friedman,  120  111.  App.  543.  Failure  to  as- 
sert interest  in  lands  mortgaged  did  not ! 
work  estoppel  where  plaintiff's  interest  ap-  I 
peared  of  record.  Scottish-American  Mortg.  j 
Co.    V.    Bunckley    [Miss.]    41    So.    502.  j 

31.  Wliere  under  a  will  a  widow  was  en- 
titled to  only  a  life  estate  in  certain  land 
with  remainder  in  fee  to  complainant,  the 
fact  that  the  widow  released  her  dower, 
relying  upon  the  failure  of  complainant  for 
eight  years  to  secure  a  construction  of  the 
will,  could  not  estop  complainant  where  he 
did  nothing  inconsistent  with  his  claim  to 
the  fee.  Thorn  v.  Scofleld  [Mich.]  13  Det. 
Leg.  N.  37,  107  N.  W.  100.  Evidence  insuffi- 
cient to  sustain  finding  that  plaintiff  had 
reasonable  grounds  for  belief  that  a  note 
on  which  he  was  liable  would  be  renewed 
or  extended.  Haines  v.  Barber,  113  App. 
Div.  696,  100  N.  Y.  S.  75. 

32.  The  doctrine  of  estoppel  in  pais  does 
not  apply  unless  the  party  to  whom  the  rep- 
resentations were  made  relied  upon  them 
and  shaped  his  conduct  thereby.  Members 
of  a  firm  held  not  estopped  to  plead  a  defect 
of  parties  defendant  in  an  action  on  a 
contract,  though  at  the  time  the  contract 
was  made  one  of  them  stated  to  plaintiff 
that  he  and  the  other  defendants  were  the 
only  members.  Reisman  v.  Silver,  48  Misc. 
399,  95  N.  Y.  S.  483.  The  treasurer  of  a 
railroad  executed  a  trust  mortgage  on  the 
road  to  secure  certain  bonds.  The  mort- 
gage included  land  belonging  to  him.  Held 
while  there  can  be  no  estoppel  unless  the 
party  asserting  it  was  induced  to  act  and 
did  act,  in  reliance  upon  the  conduct  of  the 
party  whom  he  seeks  to  estop,  yet  it  will  be 
presumed  that  the  purchasers  of  railroad 
bonds  rely  upon  the  trust  mortgage  as  se- 
curity. Stubbs  V.  Franklin  &  M.  R.  Co. 
[Me.]  64  A.  625.  Where  at  the  time  of  loan- 
ing money  on  real  estate  the  mortgagee 
through  her  attorney  was  aware  that  the 
true  owner  of  the  land  had  not  conveyed  it 
to  the  mortgagor,  she  could  not  have  relied 
on  a  previous  statement  of  the  owner  that 
he  had  sold  the  land  to  the  mortgagor  and 
there  could  be  no  estoppel  against  the  own- 
er. Williams  v.  Ketcham  [Ind.  App.]  77  N. 
E.  285.  A  lien  claimant  held  not  estopped 
from    asserting   the    invalidity   of   a   bond    to 


dissolve  the  lien  as  against  a  purchaser  not 
shown  to  have  bought,  believing  that  the 
property  was  unincumbered  or  not  shown  to 
have  been  misled  by  the  lien  claimant.  Rock- 
well V.  Kelly,  190  Mass.  439,  77  N.  E.  490. 
Where  a  purchaser  at  foreclosure  knew  that 
his  deed  covered  only  the  land  actually  de- 
scribed in  the  mortgage,  the  fact  that  at 
the  time  the  mortgage  was  given  other  lands 
were  pointed  out  as  being  within  its  terms 
did  not  estop  the  grantee  of  the  mortgagor 
to  claim  such  land  in  an  action  of  ejectment 
by  the  purchaser  at  foreclosure  where  the 
mortgagees  had  made  no  conveyance  to  the 
purchaser.  Pereles  v.  Gross,  126  Wis.  122, 
105  N.  W.  217.  The  act  of  the  attorney  gen- 
eral in  procuring  a  dismissal  of  a  writ  of 
error  in  a  criminal  case  after  leading  plain- 
tiff in  error  to  believe  that  he  would  not  do 
so.  and  after  the  expiration  of  the  two  years 
within  which  such  writ  could  issue  did  noU 
estop  the  state  to  move  to  dismiss  a  w^rit 
subsequently  sued  out  on  the  ground  that  it 
had  not  been  issued  within  the  two  years 
from  the  date  of  judgment.  O'Donnell  v. 
State,  126  Wis.  599,  106  N.  W.  18.  Creditors 
of  a  corporation  are  presumed  to  have  relied 
upon  representations  by  the  company  and 
its  oflScers  as  to  the  amount  and  existence 
of  paid-up  capital  stock.  Rule  applied  as 
against  directors  of  a  mutual  insurance  com- 
pany. Dwinnell  v.  Minneapolis  Fire  &  Ma- 
rine Mut.  Ins.  Co.  [Minn.]  106  N.  W.  312. 
Presumption  does  not  extend  to  creditors 
who  accepted  policies  which  by  their  terms 
expressly  provided  for  a  mutual  liability. 
Id.  It  must  affirmatively  appear  that  the 
party  "was  in  fact  misled.  In  an  action  to 
recover  cattle  a  plea  that  the  cattle  were  in- 
cluded in  defendant's  mortgage  with  plain- 
tiff's knowledge  held  insufficient.  McQiieen 
v.  Bank  of  Edgemont  [S.  D.]  107  N.  W.  208. 
Proof  that  plaintiff  knew  that  her  husband 
and  his  partner  were  mortgaging  their  own 
stock,  having  a  brand  similar  to  that  used 
by  her,  did  not  estop  her  to  assert  her  right 
to  her  own  ca.ttle  running  on  the  same  range 
which  Vv'ere  improperly  included  in  the  mort- 
gage. Id.  Failure  of  trustees  to  notify  de- 
fendant held  not  to  estop  them  to  recover 
money  loaned  to  defendant  on  mortgage  se- 
curity, though  defendant  had  repaid  the 
money  to  a  cotrustee  who  had  given  him 
a  forged  satisfaction  piece  and  absconded, 
where  nothing  was  done  or  omitted  by  de- 
fendant in  reliance  upon  plaintiff's  conduct. 
Vohmann  v.  Michel,  109  App.  Div.  659,  96 
N.  Y.  S.  309.  Where  at  the  time  plaintiff 
purchased  certain  real  estate  he  had  no 
knowledge  that  the  attorney  of  a  plaintiff 
in  an  attachment  suit  had  directed  the  sher- 
iff not  to  sell  the  property,  he  could  not 
claim  that  plaintiff  in  the  attachment  suit 
was  estopped  to  insist  on  his  attachment 
lien.  •  Katz  v.  Obenchain  [Or.]  85  P.  617. 
Plea  of  estoppel  in  pais  in  suit  to  reform  a 
contract  of  reinsurance  held  insufficient 
which  did  not  state  that  plaintiff  did  any- 
thing or  failed  to  do  anything  in  reliance 
upon  defendant's  representations,  but  mere- 
ly alleged  what  plaintiff  could  have  done  if 
defendant    had     claimed     that    the     contract 
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estoppel  is  asserted  slioiild  he  charged  in  tlie  same  capacity  as  that  in  ^^hich  he  acted 
when  he  made  the  representation.^* 


had  expired.  Dola^^'are  Tns.  Co.  v.  Ppnnsvl- 
vanla  Fire  Ins.  Co.  [Ga  ]  55  S.  "B.  S^i^. 
"U'here  a  husband  executed  a  deed  to  his 
wife  but  it  was  never  delivered,  and  after 
his  death  the  w^ife  conveyed  to  another,  the 
children  were  not  estopped  as  against  the 
grantee  who  liad  no  knowledge  of  the  hu'=-- 
band's  deed.  Ligon  v.  Bartin  [Miss.]  40  So. 
555.  Where  it  was  not  shown  that  a  grantee 
relied  upon  the  acquiescence  of  a  daughter 
in  a  transfer  by  her  mother  of  land  in  wliich 
tlie  daughter  was  interested.  Austin  v. 
Jones  [Ala.]  41  So.  408.  No  reliance  on  fail- 
ure to  assert  Interest  in  land  mortgaged. 
Scottish-American  Mortg.  Co.  v.  Bunckley 
[Miss.]  41  -So.  502.  Standing  by  and  permit- 
ting illegal  sale  under  a  mortgage,  and  later 
assisting  the  purchaser  in  removing  the 
property  does  not  estop  the  mortgagor  to 
assert  the  invalidity  of  the  sale  as  against 
tlie  mortgagee.  Aultman  &  Taylor  Co.  v. 
Meade   [Ky.]    89  S.  AV.   137. 

33.  The  different  elements  are  given  ii 
Dye  V.  Crary  [N.  M.]  85  P.  1038.  A 
statement  made  by  &,  mortgagee  to  a  pur- 
chaser at  an  execution  sale,  that  the  lien 
of  the  mortgage  had  been  released,  did  not 
work  an  estoppel  where  it  was  not  clearly 
shown  that  the  purchaser  sustained  a  lop^ 
Schwab  V.  Edge  [Pa.]  64  A.  80.  Distributees 
of  a  grantor  lield  not  estopped  to  recover  the 
land  on  the  ground  of  insufficient  mental 
capacity  of  the  grantor  wliere  the  grantee 
had  not  changed  her  position  to  her  preju- 
dice by  improvements  or  other'wise.  Bidwell 
V.  Piercy  [N.  J.  Eq.]  63  A.  261.  Retraction 
must  result  in  injustice.  A  grantee  of  land, 
abutting  on  a  private  way.  w^ho  would  not 
be  injured  by  the  closing  of  the  way  beyond 
his  property,  w3s  not  entitled  to  object  that 
the  owners  were  estopped  to  close  it.  Stev- 
ens V.  Headley  [N.  J.  Eq.]  62  A.  887.  In  an 
action  for  damages  for  delay  by  reason  of 
the  owner's  failure  to  have  his  building 
ready  for  plaintiff's  -trork.  a  defense  n 
estoppel  on  the  ground  that  no  claim  had 
been  made  before  defendant  settled  vv'ith 
other  contractors  was  insufficient  w^here  the 
evidence  failed  to  show  tliat  defendant 
changed  his  position  by  reason  thereof,  and 
it  was  not  error  to  exclude  this  question 
from  the  jury.  Havens  v.  Robertson  [Neb.] 
106  N.  W.  335.  Acceptance  of  payment  on 
a  firm  note  given  in  renewal  of  one  made 
before  the  retirement  of  a  partner  held  rot 
to  work  an  estoppel  so  as  to  bar  the  cred- 
itor's right  to  recover  the  balance  froin  the 
retiring  partner.  Smart  v.  Breckinridge 
Bank  [Ky.]  90  S.  W.  5.  Lessees  not  being 
influenced  to  their  injury  by  a  contract  of 
the  lessor  to  pay  tliem  for  a  building  -v^-hich 
in  fact  belonged  to  her,  she  was  not  estop- 
ped to  assert  that  the  contract  was  without 
consideration.  Precht  v.  Howard,  110  App. 
Dlv.  680,  97  N.  T.  S.  462.  Where  it  was  op- 
tional with  an  insurance  company  to  pay 
the  amount  of  a  life  policy  to  the  husband 
of  the  insured,  a  letter  to  the  husband  stat- 
ing that  his  claim  would  be  paid  did  not 
estop  the  company  where  the  husband  did 
nothing   and   lost   notliing   in   reliance   there- 


I  on.  Ferrettl  v.  Prudential  Ins.  Co.,  49  Misc. 
I  489,  97  N.  T.  S.  1007.  That  a  niece  in  whom 
title  to  land  purchased  by  her  uncle  was 
taken,  delivered  to  the  latter  a  deed  blank 
I  as  to  grantee,  executed  a  bond  and  mort- 
j  gage  upon  which  money  was  borrowed  and 
i  used  by  the  uncle  to  improve  the  property, 
j  and  allowed  the  uncle  to  have  the  beneficial 
':  use  of  the  premises  for  ten  years,  did  not 
estop  the  niece  to  claim  title,  no  one.  being 
misled  or  injured  by  her  acts.  Fagan  v. 
McDonnell,  100  N.  Y.  S.  641.  An  estoppel  in 
pais  cannot  be  claimed  by  a  corporation 
against  parties  dealing  with  its  agent  where 
nothing  said  or  done  misled  the  agent  to  the 
injury  of  the  corporation.  No  agreement 
that  proceeds  of  a  sale  should  be  applied 
on  a  mortgage  held  by  the  corporation. 
Gates  v.  Quong  [Cal.  App.]  85  P.  662.  There 
can  be  no  estoppel  preventing  the  reforma- 
tion of  an  instrument  as  against  one  whose 
■=;ituation  is  no  different  from  what  it  would 
)e  had  tliere  been  no  mistake.  Detvv'eiler  v. 
3wartley  [Kan.]  86  P.  141.  Estoppel  in  pais 
irises  only  when  the  other  party  has  b«=en 
led  to  change  his  position.  Tlie  mere  bring- 
ing of  a  suit  in  support  of  which  the  estop- 
pel is  invoked  is  not  a  change  of  position. 
Des  Allemands  Lumber  Co.  v.  Morgan  City 
Timber  Co.  [La.]  41  So.  332.  On  the  void 
'oreclosure  of  a  trust  deed  the  pmpertv  was 
sold  for  $50.  Later,  plaintiff  purchased  the 
assets  of  ,the  purchaser  for  $80,000.  Held 
the  fact  that  the  landowner  permitted  the 
deed  to  remain  on  record  and  unchallenged 
did  not  estop  him  to  assert  Its  invalidity  as 
against  plaintiff.  Cobe  v.  Lovan,  193  Mo. 
235,  92  S.  W.  93.  Where  a  broker  had  al- 
ready earned  his  commissions  by  procuring 
a  sale  which  could  not  be  called  off  without 
the  buyer's  consent,  a  statement  made  by 
the  broker  to  the  principal  not  to  call  off  the 
trade  as  he  did  not  claim  commissions  did 
not  estop  the  broker  to  assert  his  right  to 
the  commissions.  Ross  v.  Moskowitz  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  3S1,  95  S.  W.  86. 
One  whose  name  had  been  forged  to  a  note 
held  not  estopped  w^here,  on  being  shown 
liis  purported  signature,  he  denied  its  au- 
thenticity but  said  "It  will  be  all  right  any- 
way," no  one  having  changed  his  position 
and  he  not  having  adopted  the  signature. 
Pye  V.  Commercial  Nat.  Bank  [Tex.  Civ. 
'App.]  97  S.  W.  127.  Children  of  a  legatee 
held  not  estopped  to  move  to  open  a  default 
and  modify  the  decree  of  distribution, 
though  on  delivery  to  them  of  property  dis- 
tributed they  signed  a  decree  ratifying  the 
proceedings  already  had  when  the  additional 
property  claimed  by  them  had  not  been  dis- 
tributed when  the  motion  was  made.  In  re 
Trust  &  Deposit  Co.  of  Onondaga,  110  App. 
Div.  528,  97  N.  Y.  S.  405.  The  fact  that  a 
statement  filed  by  an  insurance  corporation 
with  the  state  auditor  showed  certain  notes 
given  by  some  of  its  shareholders  as  part 
of  the  assets  of  the  corporation,  and  that  a 
continuation  of  the  company's  franchise  was 
thus  secured,  did  not  estop  the  makers  to 
deny  that  they  were  unconditional  obliga- 
tions.   Anderson  v.  Buckley  [Ala.]  41  So.  748 
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Illustrative  applications  of  doctrine."'' — One  who  is  silent  concerning  matters 
which  it  is  his  duty  to  disclose^"  will  not  thereafter  be  permitted  to  speak  to  tlie 
injury  of  others. ^^     One  who  disowns  title  in  himself'^  or  rcccguizes  title  in  another"'' 


Where  certain  annuities  were  paid  by  ex- 
ecutors ^vho  thereby  represented  that  tliey 
)iad  sufficient  income  from  tlie  estate  there- 
for after  the  payment  of  certain  legacies  and 
rrovision  for  a  trust  fund,  the  representa- 
tion was  prejudicial,  though  most  of  the 
money  was  received  by  the  legatees  who 
were  also  annuitants.  Woolsey  v.  Woolsey, 
68   N.   J.    Eq.    762,    62    A.    686. 

34.  Where  a  landlord  was  not  estopped 
to  assert  his  riglit  to  a  passway  over  the 
land  of  anotlier  by  an  agreement  on  the  part 
of  his  tenant  to  pay  for  its  use,  the  tenant 
was  not  estopped  after  a  subsequent  pur- 
chase of  the  land  from  the  landlord.  Schwer 
V.  Martin  [Ky.]  97  S.  W.  12.  The  holder  of 
a  trust  deed  at  a  sale  thereunder  consented 
to  have  tlie  property  conveyed  to  the  pur- 
chaser free  of  all  incumbrances,  though  he 
held  a  prior  mortgage  on  the  premises  and 
thus  released  the  mortgagor  from  any  per- 
sonal liability.  Held  the  fact  that,  indi- 
vidually, the  executor  of  the  mortgagor  and 
former  owner  requested  that  before  the  pay- 
ment of  the  mortgage  note  the  proceeds  of 
the  sale  should  be  applied  on  certain  later 
notes  given  by  the  testatrix  and  on  part  of 
whicli  the  executor  was  liable  as  a  signer 
did  not  estop  him  as  executor  to  deny  con- 
sent of  the  estate  to  the  release  of  the  mort- 
gage. Crisman  v.  Lanterman  [Cal.]  87  P. 
89 

35.  See    5   C.  L.    1292. 

36.  One  who  conceals  facts  required  by 
good  faith  and  fair  dealing  to  be  disclosed 
will  not  thereafter  be  permitted  to  assert 
those  facts  to  the  injury  of  persons  misled 
by  such  conduct.  Defendant,  who  in  New 
Jersey  indorsed  her  husband's  note  dated 
and  payable  in  New  York,  was  estopped  to 
deny,  as  agajnst  an  innocent  purchaser,  that 
the  indorsement  was  a  New  York  contract, 
and  to  assert  that  it  was  invalid  under  the 
New  Jersey  law.  Chemical  Nat.  Bank  v, 
Kellogg.  183  N.  Y.  92,  75  N.  E.  1103.  The 
rights  of  the  parties  did  not  depend  upon 
what  plaintiff  knew  at  the  time  of  trial  as 
to  defendant's  intention,  but  upon  what  it 
knew  at  the  time  it  discounted  the  note.    Id. 

37.  Where  the  attorney  of  a  mortgagee 
fraudulently  transferred  a  mortgage  but  the 
mortgagee  witliout  notice  to  the  mortgagor 
permitted  him  to  pay  interest  to  the  as- 
signee and  recovered  the  mortgage  by  de- 
cree without  joining  the  mortgagor  or  ask- 
ing for  interest,  she  could  not  thereafter  re- 
coVer  the  interest  from  the  mortgagor. 
Union  Trust  Co.  v.  Cain,  29  Pa.  Super.  Ct. 
189.  An  owner  of  a  lien  on  land,  who  with 
knowledge  of  the  existence  of  an  action 
against  the  record  owner  of  his  lien  and  of 
a  judgment  therein  establishing  title  to  the 
land  in  the  plaintiff,  stands  by  without  dis- 
cljjsing  his  interest  and  makes  no  effort  for 
five  years  to  vacate  the  judgment,  cannot 
thereafter  prosecute  his  claim.  Stuart  v. 
Pierce  County,  40  Wash.  267,  82  P.  270. 
Grantor  held  estopped  to  deny  the  title  of 
the  grantee,  who  had  wrongfully  obtained 
possession  of  a  deed,  as  against  an  innocent 


purcliaser,  where  he  negligently  permitted 
the  grantee's  apparent  ownership  to  remain 
unchallenged  for  an  unreasonable  length  of 
time.  Johnson  v.  Erlandson  [N.  D.]  105  N. 
W.  722.  Plaintiff  held  estopped  to  assert 
ownership  of  a  wagon  whicli  slie  let  one  C. 
use  for  over  a  year  pending  tlie  consumma- 
tion of  an  agreement  for  the  letting  of  cer- 
tain land,  where  C.  in  the  meantime  mort- 
gaged it  to  defendant.  Davis  v.  First  Nat. 
Bank  [Ind.  T.]  89  S.  W.  1015.  This  seems 
contrary  to  the  weight  of  authority.  [Edit- 
or.] 

Periiiittiiig  expenditures:  Plaintiffs  held 
estopped  to  assert  rights  in  mining  prem- 
ises by  knowingly  permitting  defendant  for 
18  months  to  work  a  claim  adjoining  the  one 
in  which  they  were  in  possession,  and  en- 
couraging large  expenditures  of  money. 
Sharkey  v.  Candiani  [Or.]  85  P.  219.  Where 
the  owners  of  a  canal  permitted  tlie  oper- 
ators of  a  paper  mill  to  discharge  refuse 
matter  into  the  canal  for  many  years,  and 
stood  by  while  thousartds  of  dollars  were 
expended  in  repairs  and  additions  to  the 
mill,  they  were  estopped  thereafter  to  ob- 
ject to  the  discharge  of  a  smaller  quantity 
of  refuse.  Morris  Canal  &  Banking  Co.  v. 
Diamond  Mills  Paper  Co.  [N.  J.  Eq.]  64  A. 
746.  Landowner  and  his  lessee,  who  with 
full  knowledge  permitted  complainant  and 
its  predecessors  to  expend  large  sums  of 
money  in  drilling  oil  wells  under  an  invalid 
lease  from  a  railroad,  held  estopped  to  re- 
cover the  value  of  the  oil.  South  Penn.  Oil 
Co.  V.  Calf  Creek  Oil  &  Gas  Co.,  140  F.  507. 
Landowner  injured  by  overflow  of  his  farm 
held  estopped  to  enjoin  the  maintenance  of 
a  dam.  and  thereby  stop  tlfe  operation  of 
electric  light  plants,  where  he  acquiesced  in 
the  building  of  the  dam  and  stated  to  de- 
fendant that  he  would  "wait  and  see"  before 
determining  what  he  would  do  in  case  of 
injury  to  the  farm.  Andrus  v.  Berkshire 
Power  Co.  [C.  C.  A.  14  5  F.  4  7.  One  who  with 
knowledge  that  another  claimed  a  fee  title 
to  certain  land  and  was  making  valuable 
improvements  failed  for  nearly  ten  years 
to  assert  any  Interest  in  the  property,  held 
estopped  from  doing  so  thereafter.  Lewis 
V.  Sherwin  Bros.,  129  Iowa,  682,  104  N.  W. 
511,  106  N.  W.  183.  If  a  trespasser  is  per- 
mitted to  expend  a  large  sum  of  money  in 
the  erection  of  a  permanent  building  with- 
out protest  from  the  owner  of  the  land, 
or  any  attempt  by  the  owner  to  assert  his 
rights  for  a  long  period,  equity  will  not 
favor  a  late  assertion  of  such  stale  rights 
by  injunction,  but  will  leave  the  parties  to 
their  remedy  at  law,  or  if  estoppel  is  plead- 
ed will  lean  favorably  toward  sucli  a  de- 
fense. McCleery  v.  Alton,  8  Ohio  C.  C.  (N. 
S.)  481.  A  city  held  estopped  to  assert  title 
to  a  "municipal  square"  where,  without  ob- 
jection, it  had  permitted  the  counts'  since 
its  organization  to  occupy  the  same  and 
erect  thereon  costly  and  substantial  build- 
ings. City  of  Victoria  v.  Victoria  County 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  873,  94 
S.    W.    368. 
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by  standins,-  by  and  permitting  property  in  whieh  lie  has  an  interest  to  be  sold  to 
one  who  is  ignorant  of  the  true  state  of  the  title,***  or  who  induces  or  encourages 
such  party  to  encumber/^  lease/-  or  purchase  such  property/^  or  other  property,** 
from  a  third  person  will  thereafter  be  estopped  to  assert  rights  in  himself  inconsistent 
with  his  previous  attitude,  to  the  prejudice  of  the  party  misled.  One  who  has 
treated  an  instrument,*^  proceeding,  or  transaction,  as  valid,**^  and  sought  or  derived 
benefits  therefrom,*"  cannot  thereafter  deny  its  validity. 


3S.  The  husband  of  an  heir  of  one  whose 
property  was  sold  at  Judicial  sale  was  made 
defendant  and  disclaimed  any  interest  in 
the  land.  Held,  he  was  thereafter  estopped 
to  assert  any  interest  against  the  purchaser. 
Stine  V.  Goodman  [Ky.]  92  S.  W.  612.  In  a 
-suit  to  set  aside  an  exchange  of  property 
for  failure  of  title,  certain  defendant  lieirs 
who  disclaimed  any  interest  in  the  land 
would  be  estopped  by  their  disclaimer  and 
I)y  the  fact  that  they  received  and  enjoyed 
tlie  property  taken  by  tlieir  ancestor  in  ex- 
eliange,  so  that  plaintiff  could  not  be  award- 
ed relief  on  the  ground  of  any  interest  in 
them.  Milby  v.  Hester  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  495.  754.  94  S.  V\".  178.  Does 
not  apply  in  jurisdictions  where  a  disclaimer 
can  be  made  only  by  deed  or  in  a  court  of 
record.  Plaintiff  held  not  estopped  by  state- 
ments to  defendant's  grantors  at  the  time 
they  were  about  to  convey  to  defendant  that 
slie  did  not  own  or  claim  the  land.  McMur- 
ray  v.  Dixon  [Va.]   54  S.  E.  481. 

39.  Where  a  city  conveyed  land  to  com- 
plainant's father  and  later  condemned  part 
of  it,  levied  a  special  assessment  and  re- 
ceived taxes,  it  could  not  contend  that  the 
land  had  been  dedicated  to  the  public  for  an 
alley.  Falter  v.  Packard,  219  111.  356,  76 
X.    E.    4  95. 

40.  Where  the  general  manager  of  a  lum- 
iier  corporation  stood-  by  while  its  lumoer 
was  assessed  to  the  president  of  the  corpora- 
tion and  not  to  the  corporation  itself,  at- 
tempted to  have  the  ta.x  reduced,  promised 
to  pay  it  and  was  present  at  the  time  of 
levy  upon  and  sale  of  the  lumber  for  non- 
payment of  the  tax,  but  made  no  claim  that 
the  lumber  belonged  to  the  corporation,  the 
latter  was  estopped  to  assert  ownership  as 
against  the  purchaser  at  the  ta.x  sale.  Wis- 
consin Oak  Lumber  Co.  v.  Laursen,  126  Wis. 
484.  105  N.  W.  906.  Where  nine  years  before 
trial  land  was  sold  at  sheriff's  sale  without 
objection  on  the  part  of  the  heirs  of  an 
alleged  donee,  and  the  purchaser  had  made 
valuable  im.provements,  they  could  not 
thereafter  claim  tlie  land.  In  re  Lahaye, 
115   La.    1089,"  40   So.   468.  j 

41.  Disclaimer   of  interest   in  crop  held   to  ; 
^vork  estoppel  to  claim  the  property  as  land-  j 
lord    wliere    plaintiffs    took    a    mortgage    on  ! 
the  faith  thereof.     Chancellor  v.   Law    [Ala.] 
41    So.    514. 

4:1.  In  an  action  to  recover  rent  the  acts  | 
of  plaintiff  in  representing  that  he  executed 
the  lease  for  one  T.,  causing  tlie  rent  to  be  ! 
paid  to  T.,  and  concealing  his  own  interest  i 
in  the  property,  held  to  estop  him  to  assert  | 
tliat  he  executed  the  lease  in  his  own  behalf,  i 
Niles  V.   Gonzales,   1  Cal.  App.   324,   82   P.   212. 

43.  Wher(j  an  owner  of  land  stands  by 
and  witli  knowledge  of  his  title  encourages 
a    sale    or    does    not    forbid    it,    and    another 


person  in  ignorance  of  the  true  title  is  in- 
duced to  make  the  purchase  under  the  sup- 
position that  the  title  is  good,  he  cannot 
thereafter  dispute  the  purchaser's  title, 
Haun  V.  Martin  [Or.]  86  P.  371.  But  to  jus- 
tify the  application  of  this  principle  it  is 
indispensable  that  the  party  sought  to  be 
estopped  should  by  conduct  or  gross  negli- 
gence encourage  or  influence  the  purchase, 
and  that  the  other  party,  being  at  the  time 
ignorant  of  the  actual  title,  should  have 
been  misled  by  his  acts  and  conduct  and 
induced  thereby  to  change  his  position.  Id. 
Heir  not  estopped  to  assert  invalidity  of 
sale  by  administrator  of  timber  culture 
claim.  Id.  The  true  owner  of  land  by  at- 
testing a  deed,  tlie  contents  of  whicli  lie 
knows,  made  by  a  person  who  has  no  title, 
will  be  estopped  to  assert  his  title  against 
a  grantee  and  his  privies  (Equitable  Loan 
&  Security  Co.  v.  Lewman.  124  Ga.  190,  52 
S.  E.  599').  but  tliis  estoppel  will  not  bind  an 
existing  creditor  of  such  owner  (Id.).  Where 
the  creditor  subsequently  reduces  his  debt 
to  Judgment,  his  lien  is  superior  to  the 
equities  of  the  grantee  who  acquired  neither 
lien  nor  title  from  the  true  owner  but  as 
against  whom  the  latter  is  estopped  to  as- 
sert title.  Id.  A  widow  held  estopped  to 
assert  an  interest  in  land  where  in  defend- 
ant's hearing  she  agreed  to  surrender  it  to 
a  third  person  in  consideration  that  the  lat- 
ter pay  the  debts,  and  later  stated  to  de- 
fendant that  if  lie  desired  to  purchase  the 
land  he  would  liave  to  do  so  from  the  third 
person,  whicli  he  did  in  reliance  on  her 
representations.  Huglies  v.  Landrum  [Tex 
Civ.  App.]  13  Tex.  Ct.  Rep.  787,  89  S.  W. 
85.  A  father  represented  to  his  son  that 
the  latter's  grandmother  had  complete  title 
to  certain  land  and  retiuested  the  son  to 
purchase  it,  wliicli  tlie  son  did.  Held,  the 
son  having  assumed  the  care  of  his  grand- 
mother in  consideration  of  the  transfer,  the 
fatlier  could  not  subsequently  assert  a  title 
to  the  land  which  lie  then  disowned.  Lar- 
son V.  Anderson  [Neb.]  104  N.  W.  925.  Where 
defendant  purchased  certain  property  on 
plaintiff's  representation  that  while  he  held 
a  bill  of  sale  he  liad  not  Iiimself  bought  the 
property,  defendant's  title  ^'as  superior  to 
plaintiff's.  Chandler  Bros.  v.  Higgins  [Ala.] 
:J9    So.    576. 

44.  Where  a  bank  to  whicli  a  non-nego- 
tiable paper  was  presented  for  discount  in- 
quired of  the  maker  and  he  replied  so  as  to 
induce  the  bank  to  purchase  the  paper,  he 
could  not  thereafter  deny  liability,  though 
the  bank  gave  no  notice  that  it  had  dis- 
counted the  paper.  Strang  v.  MacArthur, 
212  Pa.  477,  61  A.  1015.  Maker  of  usurious 
note  held  estopped  to  assert  usury  as  against 
one  whom  he  had  induced  to  purchase  the 
note   by   representations   that   a   certain   sum 
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was    due,    and    his    promise    to    pay    la,ter. 
Walker  v.  Hillyer,   124   Ga.   857,   53   S.   B.   313. 

45.  Where  the  holders  of  an  option  to 
purchase  a  mine  assigned  a  half  interest, 
and,  with  their  assignees,'  formed  a  part- 
nership and  began  work  on  the  mine  under 
the  assignment,  they  could  not  be  heard  to 
say  that  it  was  not  a  perfected  and  deliv- 
ered instrument.  Larsh  v.  Boyle  [Colo.] 
S6  P.  1000.  Defendant  by  requesting  a  post- 
ponement of  a  tender  to  purchase  land  held 
to  have  recognized  the  validity  of  his  con- 
tract to  sell  and  to  be  thereafter  estopped 
to  assert  that  it  was  repugnant  to  the  stat- 
ute of  frauds.  Alston  v.  Connell,  140  N.  C. 
485,  53  S.  E.  292.  Wh^re  defendant  received 
money  from  his  wife  knowing  that  she  held 
it  in  trust  for  her  son,  he  cannot,  in  an 
action  on  a  note  he  gave  her  therefor,  and 
which  she  assigned  to  the  son,  claim  that  it 
"was  void  because  executed  before  the  pass- 
age of  the  Weissenger  Act  (Ky.  St.  1903,  c. 
66,  art.  3),  or  plead  in  bar  a  judgment  in 
which  she  recovered  alimony  from  him. 
Kefauver  v.  Kefauver,  26  Ky.  L.  R.  1058, 
83  S.  W.  119.  An  agent  or  trustee  who  col- 
lects money  under  an  invalid  contract  can- 
not set  up  the  invalidity  of  the  contract  in 
an  action  for  an  accounting.  Multnomah 
County  V.  White  [Or.]  85  P.  78.  A  holder  of 
tax  certificates,  wrongfully  transferred  from 
the  county,  collected  money  on  them  from 
the  delinquent  taxpayers.  Held,  in  a  suit  by 
the  county  to  recover  the  amount  collected, 
he  was  estopped  to  assert  that  the  certifi- 
cates   were    void.      Id. 

40.  Where  in  an  action  against  a  town 
to  recover  for  legal  services  it  appeared  that 
at  a  town  meeting  a  motion  to  disallow  the 
claim  had  been  defeated,  and  thereafter,  but 
before  the  services  were  rendered,  the  town 
paid  plaintiff  a  certain  sum  on  account,  the 
town  was  estopped  to  contend  that  the  ex- 
penditure was  illegal.  Newton  v.  Haniden 
[Conn.]  64  A.  229.  A  widow  paid  a  sum  of 
money  to  the  heirs,  the  parties  believing 
that  such  payment  vested  the  absolute  title 
to  the  homestead  in  the  widow,  and  the 
heirs  retained  the  payments  made  and  re- 
mained silent  for  more  than  ten  years.  Held 
the  heirs  were  estopped  to  assert  title  as 
against  the  widow's  grantee  in  good  faith. 
Staats  V.  Wilson  [Neb.]  107  N.  W.  230. 
Where  pursiiant  to  a  stockholders'  resolu- 
tion the  property  of  a  corporation  was  con- 
veyed to  trustees  to  be  sold  for  the  pay- 
ment of  debts,  and  the  company  with  full 
knowledge  of  all  the  facts  allowed  the 
trustees  to  sell  property  until  all  the  debts 
were  paid  and  accepted  a  reconveyance  of 
the  remainder  and  retained  the  same,  it 
could  not  thereafter  question  the  validity  of 
the  steps  for  the  creation  of  the  trusteeship 
or  deny  the  validity  of  the  acts  of  the  trus- 
tees,    kessler  &  Co.  v.  Ensley  Co.,  141  P.  130. 

47.  A  traction  company  which  accepted 
and  enjoyed  the  privileges  and  franchises 
granted  by  an  ordinance,  subject  to  certain 
restrictions,  could  not  resist  the  claim  of  the 
municipality  for  enforcement  of  the  restric- 
tions on  the  ground  that  the  ordinance  was 
ultra  vires.  Borough  of  Rutherford  v.  Hud- 
son River  Traction  Co.  [N.  J.  Law]  63  A.  84. 
A  bonding  company  with  knowledge  of  an 
informality  in  the  execution  of  a  bond  by 
its  agent  received  and  retained  the  premium 


paid  for  the  bond.  Held  it  was  estopped  in 
an  action  on  the  bond,  to  urge  such  infirmity 
as  a  defense.  Farmers'  &  Merchants'  Irr. 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co.  [Neb.] 
108  N.  W.  156.  Where  a  contract  by  an  in- 
surance company  to  sell  its  good  will  and 
turn  over  a  list  of  its  policies  to  another 
company  was  fully  performed  by  the  seller 
and  the  buyer  obtained  the  full  benefit 
thereof  by  reinsuring  a  large  share  of  the 
seller's  risks,  the  buyer  was  estopped  to 
deny  the  power  of  the  insurance  company  to 
make  the  contract.  Bowers  v.  Ocean  Ace.  & 
Guarantee  Corp.,  110  App.  Div.  691,  97  N.  Y. 
S.  4  85.  The  daughter  of  a  debtor,  who  had 
failed  to  present  a  claim  to  his  as- 
signee and  who  had  accepted  the  bene- 
fit of  a  settlement  deed  which  con- 
templated a  complete  discharge  of  the  debt- 
or's estate  from  the  claims  of  creditors,  held 
not  in  a  position  to  contest  the  validity  of 
the  deed  and  assert  her  claim  against  the 
interest  of  the  other  children  in  the  land 
covered  thereby.  Estill's  Trustee  v.  Francis 
[Ky.]  89  S.  W.  172.  A  client  who  accepts  and 
profits  by  the  services  of  an  attorney,  know- 
ing that  the  latter  had  previously  repre- 
sented another  party,  is  estopped  to  dispute 
the  attorney's  right  to  his  fee  on  the  ground 
of  his  having  previously  represented  the 
other  party.  Patterson  v.  Fleenor  [Ky.]  89 
S.  W.  705.  Where  a  municipal  contract  had 
been  fully  executed  and  tax  bills  in  pay- 
ment thereof  issued  to  the  contractor,  he 
and  his  surety  vrere  estopped  to  defend  an 
action  by  a  materialman  on  the  ground 
that  the  contract  was  void.  Kansas  City  v. 
Schroeder,  196  Mo.  281,  93  S.  W.  405.  A 
corporation  which  for  over  seven  years  took 
no  steps  to  repudiate  the  action  of  its  ofH- 
cers  in  filing  amended  articles  of  incorpora- 
tion creating  it  a  corporation  under  the 
present  law,  and  enjoyed  all  its  attendant 
privileges,  though  charged  ■with  record  no- 
tice thereof,  could  not  when  sued  for  the 
state  organization  tax  under  Ky.  St.  1903, 
§  4225,  assert  that  the  action  of  its  oflScers 
was  unauthorized.  Licking  A^alley  Bldg. 
Ass'n  No.  3  v.  Com.  [Ky.]  89  S.  W.  682.  Where 
a  shareholder  in  an  association  voted  his 
shares  in  favor  of  the  liquidation  of  the 
association  and  accepted  dividends  on  ac- 
count thereof  after  liquidation,  he  was  es- 
topped to  maintain  an  action  for  recovery 
of  the  money  paid  for  the  shares.  Forest- 
ers' Bldg.  &  Loan  Ass'n  v.  Quinn,  119  111. 
App.  572.  One  cannot  attack  the  validity  of 
a  delegate  meeting  of  a  society  where  he 
participates  in  the  meeting  and  becomes  a 
candidate  for  one  of  the  offices  to  be  filled. 
Burdick  v.  Sons  &  Daughters  of  Protection 
[Neb.]    106   N.   W.   466. 

Conveyaiices:  One  who  accepts  and  ap- 
propriates to  her  own  use  the  proceeds  of 
a  sale  of  real  estate  in  partition  as  one  of 
the  cotenants  is  estopped  to  assert  a  sub- 
sequently acquired  titl«  adverse  to  the  title 
as  adjudicated  in  the  partition  proceedings. 
Gruenewald  v.  Neu,  215  111.  132,  74  N.  E.  101. 
Where  in  partition  proceedings  the  decree 
for  sale  and  its  execution  w^as  made,  so  to 
speak,  by  the  direction  in  writing  of  a  hus- 
band and  wife  so  that  the  master's  deed 
was  in  substance  and  effect  their  deed,  and 
they  received  their  share  of  the  considera- 
tion money,  they  were  estopped  from  setting 
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Other  api^lications  of  the  doctrine/^  and  cases  where  it  did  not  apply/^  are 


up  that  the  conveyance  did  not  pass  their 
interest  in  the  land.  Baltimore  &  N.  Y.  R. 
Co.  V.  Bouvier  [N.  J.  Bq.]  62  A.  868.  Where 
minor  heirs  by  their  guardian  joined  in  pro- 
curing a  partition  sale  of  a  homestead  in 
Tvhich  they  were  interested  and  received  and 
accepted  a  portion  of  the  purcliase  price,  the 
purchaser  acquired  an  equitable  title  which 
the  heirs  were  estopped  to  deny  while  re- 
taining the  benefits  of  the  sale,  though  the 
court  was  -witliout  jurisdiction  to  order  the 
sale.  Murphy  v.  Sisters  of  the  Incarnate 
Word  [Tex.  Civ.  App.]  97  S.  W.  135.  The 
estoppel  operated  against  their  claim  to 
their  mother's  interest  in  the  estate  as  well 
as  against  tliat  to  the  Interest  of  their  fath- 
_er.  Id.  Community  property  -was  conveyed 
by  a  father  to  his  son  on  the  latter's  prom- 
ise to  sell  the  same  and  account  for  the 
proceeds.  Held,  in  an  action  against  the 
son  for  conversion  of  the  proceeds,  brought 
by  the  fatlier  for  himself  and  as  executor 
for  his  deceased  wife,  the  son  having  con- 
veyed the  property  and  receiyed  the  pro- 
ceeds, could  not  defend  on  the  ground  that 
the  conveyance  to  him  -was  void  because 
Ills  father's  wife  did  not  join.  Rohrer  v. 
Rohrer,  40  Wash.  259,  82  P.  289.  A  deed  by 
a  widow  as  legal  representative  in  perform- 
ance of  her  husband's  contract  of  sale  of 
community  property,  she  receiving  the  con- 
sideration, estops  her  and  her  heirs  to 
thereafter  assert  an  interest  In  the  land, 
though  the  recited  decree  of  the  probate 
court  purporting  to  authorize  the  deed  is 
void.  Cope  v.  Blount  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  99,  91  S.  W.  615.  Where  land 
was  conveyed  and  sold  by  the  grantee  to 
pky  the  grantor's  debts,  a  subsequent 
grantee  of  the  latter  could  not  recover  tlie 
land  on  the  ground  of  insufficiency  of  de- 
scription in  the  first  deed  and  illegality  of 
consideration.  Phelan  v.  Wilson,  114  La. 
813,  38  So.  570.  Where  plaintiff  purchased 
land  from  an  insolvent  grantor  in  reliance 
on  defendant's  promise  to  release  a  vendor's 
lien  held  by  him  and  defendant  received  the 
consideration  for  such  release,  he  could  not 
th^ereafter  assert  the  invalidity  of  the  agree- 
ment under  the  statute  of  frauds  in  a  suit 
to  have  the  lien  set  aside.  McKinley  v.  Wil- 
son [Tex.  Civ.  App.]  96  S.  W.  112.  One  pur- 
chasing at  judicial  sale  is  estopped  from 
questioning  the  validity  of  an  incumbrance 
shown  by  the  appraisement  and  deducted 
from  the  appraised  value  of  the  estate  sold 
where  he  makes  no  objection  to  the  validity 
of  the  incumbrance  prior  to  the  sale.  Top- 
liff  V.  Richardson   [Neb.]   107  N.  W.   114. 

48.  Defendants  who  replevied  and  sold 
goods  wrongfully  transferred,  and  credited 
the  proceeds  to  tlie  account  of  a  prior  pur- 
chaser, held  estopped  on  his  subsequent  in- 
solvency to  assert  that  the  proceeds  should 
not  have  been  so  credited.  Moors  v.  Laden- 
burg,  189  Mass.  93,  75  N.  E.  145.  One  who, 
as  attorney,  brings  a  proceeding  for  the  un- 
lawful detainer  of  real  estate  in  the  name 
of  another  may  thereby  estop  himself  to 
deny  tliat  the  nominal  plaintiff  is  the  real 
party  in  interest  and  entitled  to  compromise 
and  settle  the  suit,  though  defendant  may 
have    notice    that    such    attorney    claims    to 


be  himself  entitled  to  the  possession  of  the 
property.  Such  estoppel  shown.  Edwards 
V.  Sourbeer  [Kan.]  84  P.  1033.  An  owner 
of  lots  who  built  sheds  on  one  of  them  so 
as  to  encroach  upon  a  private  alley,  the 
sheds  being  built  to  induce  another  to  buy 
the  lot,  was  thereafter  estopped  to  compel 
the  purchaser  to  remove  the  shed  because 
of  the  encroachment  and  such  estoppel  ran 
against  his  grantee  of  one  of  the  other  lots 
who  knew  of  the  sheds  when  he  bougjit. 
Watson  V.  Carver,  27  App.  D.  C.  555.  A 
vendee  in  a  conveyance,  who  procures  his 
vendor  to  make  a  second  deed  to  one  to 
whom  the  former  has  sold  the  land,  is 
estopped  to  set  up  his  older  deed  as  against 
his  own  vendee.  Haycraft  v.  Duvall  [Ky.] 
89  S.  W.  543.  A  mortgagee  who  subsequent- 
ly took  a  trust  deed  on  the  same  property, 
securing  the  same  and  a  further  indebted- 
ness, and  sold  the  property  thereunder  free 
of  incumbrance,  releasing  the  mortgage,  and 
realized  a  sum  sufficient  to  pay  the  mort- 
gage but  applied  a  part  of  it  to  the  other 
indebtedness,  is  estopped  as  against  the  pur- 
chaser from  asserting  the  invalidity  of  the 
release  and,  having  no  right  to  enforce  the 
mortgage,  cannot  make  it  the  basis  of  an 
action  against  the  mortgagor  to  recover  a 
deficiency  judgment.  Crisman  v.  Lanter- 
man  [Cal.]  87  P.  89.  Where  a  mortgagor 
procured  the  mortgagee  to  make  certain 
payments,  knowing  that  the  mortgagee  re- 
lied on  the  mortgage  as  security  therefor, 
the  mortgagor  was  estopped  to  deny  that 
the  payments  made  were  so  secured.  Maus- 
ert  V.  Christian  Feigenspan  [N.  J.  Eq.]  64 
A.  801.  A  city  having  designated  a  "munic- 
ipal square"  as  a  site  for  a  jail  erected  by 
the  county  was  tliereafter  estopped  to  com- 
plain of  its  location  as  against  the  county. 
City  of  Victoria  v.  "Victoria  County  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  873,  94  S.  W. 
368. 

Estoppel  to  deny  representations;  Where 
a  grantee  returned  to  the  grantor  and  rep- 
resented to  him  that  he  had  not  accepted 
the  deed  but  had  destroyed  it,  and  thereby 
induced  the  grantor  to  execute  a  second 
deed  to  the  wife  of  the  grantee,  the  grantee 
and  likewise  his  subsequent  grantee  were 
estopped  to  assert  against  the  wife  that 
the  first  deed  had  been  accepted.  Ames  v. 
Ames  [Ark.]  96  S.  W.  144.  Where  stock- 
holders of  a  corporation  held  a  mortgage  on 
corporation  property  but  procured  the  cor- 
poration to  sell  the  property  "free  from 
any  incumbrance  whatever,"  and  the  money 
was  in  part  used  to  pay  debts  for  whicii  the 
stockliolders  were  sureties,  the  stockholders 
were  afterwards  estopped  to  assert  against 
the  purchaser  title  acquired  by  foreclosure 
of  the  mortgage.  Parker  v.  Citizens'  R.  Co. 
[Tex.  Civ.  App.]  15  Tex  Ct  Rep.  718,  95  S. 
W.  38.  Breach  by  vendee  of  £i.  condition 
subsequent  in  the  deed  requiring  him  to 
operate  a  street  car  line  did  not  avoid  the 
estoppel.  Id.  Where  the  secretary  of  a 
building  association  procures  the  issue  of 
checks  of  tlie  association  in  the  names  of 
fictitious  applicants  for  loans,  and  endorses 
them  in  the  names  of  the  fictitious  payee.s, 
his    collection    of    sucli    checks    would    estop 
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treated.^" 


him  from  asserting  their  original  invalidity, 
even  if  they  were  invalid,  and  would  amount 
to  embezzlement  under  Rev.  St.  §  6S43.  Liv- 
ingston V.  Fidelity  &  Deposit  Co.,  7  Oliio  C. 
C.  (N.  S.)  66.  Plaintiff  bank  held  estopped 
to  enforce  payment  of  certain  notes  against 
the  estate  of  a  surety  where,  after  the  lat- 
ter's  death,  his  widow,  upon  inquiry, 
was  informed  by  plaintiff  that  lier  husband's 
name  did  not  appear  as  surety  on  tlie  notes 
and  the  widow  was  thereby  prevented  from 
taking  steps  to  prevent  loss  to  the  estate. 
Bank  of  Taylorsville  v.  Hardesty  [Ky.]  91  S. 
W.  729.  Where  a  taxpayer  renders  several 
lots  of  land  in  bulk,  he  is  estopped  to  as- 
sert the  illegality  of  tlie  bulk  assessment. 
City  of  Houston  v.  Stewart  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  981,  90  S.  W.  49.  The  same 
principle  applies  wliere  the  city  in  assess- 
ing unrendered  property  adopts  a  rendition 
in  bulk  previously  made  by  tlie  owner.  Id. 
Wliere  the  owner  of  land  sells  lots  or  blocks 
according  to  descriptions  given  in  a  plat,  he 
is  thereafter  estopped  to  deny  the  dedi- 
cation of  the  streets  and  alleys  shown  on  the 
plat  as  against  purchasers  who  would  suf- 
fer special  injury.  Special  injury  not  shown. 
Thorpe  v.  Clanton  [Ariz.]  85  P.  1061.  Di- 
rectors of  an  insolvent  mutual  insurance 
company,  who  subscribed  to  a  fund  which 
the  company  with  their  knowledge  repre- 
sented to  be  paid  up  capital,  held  estopped 
to  deny  their  liability  as  against  policy 
holders  who  became  such  in  reliance  upon 
the  representations.  Dwinnell  v.  Minneapolis 
Fire  &  Marine  Mut.  Ins.  Co.  [Minn.]  106  N. 
N.  W.  312.  Where  certain  annuities  were 
payable  only  out  of  the  income  of  an  es- 
tate after  the  payment  of  certain  legacies, 
and  providing  for  a  certain  trust  fund,  the 
executors,  by  making  payments  to  the  an- 
nuitants, who  were  also  interested  in  the 
corpus  of  the  estate,  which  was  needed  to 
pay  the  legacies  and  meet  the  trust  fund, 
thereby  represented  that  they  had  other  in- 
come and  were  estopped  to  deny  this  fact, 
and  were  not  entitled  to  allowance  for  the 
payments  against  the  corpus  of  the  estate. 
Woolsey  v.  Woolsey,  68  N.  J.  Eq.  763,  62  A. 
686. 

B}stopi>eI  by  acquiescence:  Defendant  con- 
sented to  a  survey  to  establish  the  divi- 
sion line  between  his  land  and  plaintiff's, 
recognized  the  line  fixed  as  the  true  one, 
and  not  only  constructed  improvements  with 
reference  thereto  but  saw  plaintiff  incurring 
expense  relying  on  such  survey  without  ob- 
jection. Held  defendant  could  not  thereaft- 
er claim  title  by  adverse  possession  to  land 
beyond  such  line.  Kitchen  v.  Chantland 
[Iowa]  105  N.  W.  367.  Acquiescence  for  15 
years  in  maintenance  of  water  pipes  through 
complainant's  land  held  to  bar  the  right  to 
have  their* maintenance  enjoined.  Jayne  v. 
Cortland  Waterworks  Co.,  1'07  App.  Div.  517, 
95  N.  Y.  S.  227.  Heirs  of  the  former  owner 
of  land  held  estopped  to  assert  title  where 
they  permitted  his  son  to  remain  in  posses- 
sion for  30  or  40  years  and  make  extensive 
improvements,  dismissed  a  previous  action 
to  recover  the  land,  and  surcharged  the 
accounts  of  the  son  as  administrator  of  his 


father's  estate  in  respect  to  sums  allowed 
him  as  credits  for  taxes  paid  on  the  land. 
Haddix  v.  Fairchild  [Ky.]  89  S.  W.  171.  An 
Indian  nation  employed  an  attorney  to  pros- 
ecute a  claim  against  the  United  States. 
Upon  the  death  of  the  attorney  his  repre- 
sentatives employed  another  attorney  to 
prosecute  the  claim.  Upon  the  latter  dis- 
covering that  his  contract  was  invalid,  he 
contracted  directly  with  the  Indian  nation 
and  with  knowledge  of  the  representatives 
of  the  first  attorney  rendered  services  and 
incurred  expense  in  obtaining  an  allowance 
of  the  claim.  Held  the  representatives  of 
the  first  attorney  were  estopped  to  claim 
any  part  of  the  compensation  paid  by  the 
nation  to  the  second  attorney.  Love  v.  Peel 
[Ark.]    95    S.    W.    998. 

49.  Estoppel  in  pais  does  not  arise  un- 
less a  party  has  done  some  act  or  used  some 
language  whereby  he  has  derived  a  benefit 
or  prejudiced  another,  nor  where  the  facts 
are  known  to  both  parties.  A  judgment 
creditor  to  whose  lien  a  homestead  was  sub- 
ject acted  under  order  of  court  as  "receiv- 
er" in  making  a  sale  of  the  homestead  land 
and  reinvesting  the  proceeds  in  other  land, 
erroneously  taking  the  deed  to  himself  as 
"trustee  and  receiver"  to  be  held  as  a  home- 
stead to  the  use  of  the  beneficiaries  of  the 
original  homestead  with  reversion  to  the  es- 
tate of  him  from  whose  property  the  home- 
stead had  been  set  apart.  Held  he  was  not 
estopped  from  enforcing  his  judgment 
against  the  last  mentioned  land.  Johnson 
V.  Thomason,  120  Ga.  531.  48  S.  E.  137.  A 
town  board  was  not  estopped  to  deny  lia- 
bility on  a  contract  for  the  erection  of 
bridges  which  the  board  had  no  authority 
under  the  statute  to  purchase  where  it  did 
not  I'eceive  or  use  the  bridges,  and  the  con- 
tract did  not  recite  any  facts  showing  the 
board  to  have  authority  and  the  contractor 
was  not  misled  or  ignorant  of  the  circum- 
stances. People  v.  Voorhies,  99  N.  Y.  S.  918. 
In  an  action  at  law  by  one  mining  company 
against  another  to  recover  damages  for  al- 
leged unlawful  removal  of  ore,  the  defend- 
ant could  not  have  the  cause  transferred  in- 
to equity  on  the  ground  of  estoppel  where 
the  bill  did  not  aver  the  elements  of  an 
equitable  estoppel,  i.  e.,  knowledge  and  mis- 
representation of  facts  by  the  parties  to 
be  estopped,  ignorance  of  the  facts  and 
injurious  change  of  situation  by  the  victim 
in  reliance  vipon  the  misrepresentations. 
Campbell  v.  Golden  Cycle  Min.  Co.  [C.  C.  A.] 
141  F.  610.  Where  the  Federal  government 
never  acquiesced  in  the  operation  of  cer- 
tain fish  factories  near  the  site  of  a  quaran- 
tine station,  nor  induced  the  building  of  the 
factories  or  made  any  promise,  express  or  im- 
plied, that  no  complaint  would  be  made  of 
offensive  odors  passing  to  the  station,  the 
government  was  not  estopped  from  main- 
taining art  injunction  to  restrain  the  opera- 
tion of  the  factories.  United  States  v.  Luce, 
141  F.  385,  After  a  determination  by  the 
auditor  general,  under  the  statute,  that 
lands  delinquent  for  taxes  are  subject  to 
transfer  to  the  state,  the  receipt  by  him  of 
redemption  money  from  the  original  owner  did 
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not  support  an  estoppel  against  the  state 
oi-  affect  its  rights.  Jackson,  etc.,  R.  Co.  v. 
Solomon  Lumber  Co.  [Mich.]  109  N.  W.  257. 
Evidence  lield  insufficient  to  sliow  tliat  an 
attorney,  while  representing  a  client  in  en- 
forcing a  judgment  against  land  which  had 
been  fraudulently  conveyed,  had  advised  an- 
other client,  an  adverse  party,  that  his  title 
"was  good  so  as  to  estop  an  assignee  of  the 
attorney,  the  latter  having  purchased  at  the 
execution  sale  and  acquired  the  judgment, 
from  claiming  title  to  the  property.  Wald- 
rop  v.  Vaught  [Ark.]  94  S.  W.  53.  Certain 
heirs,  after  citing  the  administrator  to  ac- 
count for  the  proceeds  of  a  sale  of  land, 
recovered  the  land  in  ejectment  against 
the  purchaser  but  subsequently  lost  it  on 
its  being  subjected  to  the  claim  of  a  credit- 
or of  tlie  purchaser.  Held  in  a  suit  by 
them  against  a  surety  on  the  administrator's 
bond  for  an  acounting  of  the  proceeds  of  the 
sale,  an  estoppel  in  pais  did  not  arise  in 
favor  of  the  surety.  Worthy  v.  Battle,  125 
Ga.  415,  54  S.  E.  667.  Where  the  parties 
to  a  deed  measured  the  land  from  the  side 
of  a  roadway  and  it  was  understood  that 
no  part  of  the  road  should  pass,  and  the 
grantee  subsequently  treated  the  road  as 
belonging  exclusively  to  others  for'  whom 
it  had  been  laid  out.  the  grantor  was  not 
estopped  to  assert  that  no  part  of  the  road 
was  conveyed,  though  the  deed  described  the 
land  so  as  to  include  a  part  of  the  road. 
Graham  v.  Olson,  116  Mo.  App.  272,  92  S. 
W.  728.  A  void  default  judgment  was  ren- 
dered against  O.  S.  S.  Thereafter,  an  ap- 
plication for  an  injunction  to  restrain  the 
sale  of  the  land  of  Oliver  S.  was  presented 
to  a  district  judge,  the  grounds  of  the  ap- 
plication being  that  Oliver  S.  did  not  owe 
the  debt,  had  not  been  served  with  cita- 
tion, and  was  a  nonresident.  The  applica- 
tion' was  refused.  Held  the  heirs  of  Oliver 
S.  were  not  estopped  to  claim  the  land  as 
against  a  purchaser  at  a  sale  under  the 
judgmene.  Lutcher  v.  Allen  [Tex.  Civ. 
App]  16  Tex.  Ct.  Rep.  149,  95  S.  W.  572.  In 
trespass  an  instruction  that  plaintiff  was 
estopped  to  deny  the  existence  of  the  divi- 
sion line  between  tracts  of  land,  as  claimed 
toy  defendant,  held  properly  refused  as  ig- 
noring any  reference  to  an  arrangement  al- 
leged by  plaintiff  to  have  been  made  for  an 
exchange  of  lands  in  connection  with  the 
line  as  claimed  by  defendant.  Dexter  v. 
Thayer.  189  Mass.  114,  75  N.  E.  223.  The 
fact  that  statutes,  or  ordinances  of  a  city, 
levy  taxes  upon  wharves  as  private  prop- 
erty does  not  estop  the  state  or  city  to  as- 
sert title  to  the  land  on  which  the  wharves 
are  located.  Murray  v.  Barnes  [Ala.]  40 
So  348.  The  fact  that  plaintiff  appealed 
from  an  order  of  the  county  commissioners 
allowing  part  of  his  claim  for  damages  in 
proceedings  to  lay  out  a  highway  did  not 
estop  him  from  attacking  the  entire  pro- 
ceedings for  want  of  jurisdiction  where  the 
county  was  not  prejudiced  by  the  filing  of 
the  claim  or  the  appeal.  Johnson  v.  Clon- 
tarf  [Minn.]  108  N.  W.  521.  Where,  after 
notice  by  a  bank  to  which  certain  accounts 
had  been  assigned  as  security  for  loans 
made,  the  debtors  remitted  directly  to  the 
bank,  except  In  certain  cases,  evidence  held 
to  show  that  the  bank  was  not  estopped, 
as  against  the  trustee  in  bankruptcy  of  the 
assignor,    to    deny    that    the    accounts    were 


to  be  collected  by  the  assignor.  Bun- 
nell V.  Bronson,  78  Conn.  679.  63  A.  396.  The 
fact  that  plaintiff  took  from  the  manager 
of  a  corporation  a  note  of  the  corporation 
executed  by  the  manager  without  autlior- 
ity  for  certain  old  accounts,  which  the 
manager  himself  had  assumed  without  plain- 
tiff's knowledge,  and  that  plaintiff  fur- 
ni.shed  a  statement  to  the  corporation  of  its 
indebtedness  without  including  the  ac- 
counts, held  insufficient  to  establish  an  es- 
toppel to  assert  the  claims  against  the  cor- 
poration after  the  insolvency  of  the  man- 
ager. Fitzgerald  v.  Thompson  Towing  & 
Wrecking  Ass'n  [Mich.]  12  Det.  Leg.  N.  061, 
106  N.  W.  853.  The  attempt  of  a  plaintiff 
in  attachment  to  show  that  a  note  payable 
to  a  third  person  is  in  fact  the  property  of 
the  judgment  debtor  does  not  estop  him  from 
afterwards  acquiring  title  to  the  note  from 
the  payee  and  recovering  tliereon  from  tlie 
maker,  though  the  latter  was  one  of  the 
garnisliees  in  the  attachment  proceedings. 
Young  V.  Stein,  29  Pa.  Super.  Ct.  205.  Mill 
owner  held  not  estopped  to  assert  the  con- 
tinuing force  of  a  contract  lay  a  landowner 
to  furnisli  timber,  as  against  tlie  latter's 
vendee,  whose  personal  liability  tliereon  tlie 
former  had  attempted  to  substitute  by  oral 
agreement.  Carey  v.  Leonar^l,  141  Mich. 
273,  104  N.  W.  581.  The  fact  that  land- 
owner paid  certain  amounts  claimed  by  tlie 
owner  of  an  irrigation  canal  for  water  fur- 
nished under  certain  contracts  did  not,  un- 
der the  evidence,  constitute  a  construction 
by  them  of  the  contracts  so  as  to  estop 
tliem  to  assert  that  they  were  not  liable 
in  such  amounts.  Riverside  Heights  Water 
Co.  V.  Riverside  Trust  Co.,  14  8  Cal.  457,  S3 
P.    1003. 

Silence,     kjio«ledge»     or     inaction:  The 

owner  of  land  wrongfully  taken  by  a  rail- 
road company  held  not  estopped  to  main- 
tain ejectment  by  mere  silence  for  three 
j^ears.  it  not  appearing  that  he  iiad  knowl- 
edge thereof  or  that  improvements  were 
made  or  that  the  entry  was  induced  or  th^i 
occupancy  acquiesced  in  by  anything  he 
said  or  did,  or  that  the  company  acted  in 
good  faith.  Smith  v.  Oregon  Short  Line  R. 
Co.  [Utah]  84  P.  108.  Where  an  execution 
was  levied  on  all  the  interest  of  the  debtor 
in  certain  land,  and  a  sale  of  such  interest 
was  made,  the  purchaser  was  not  estopped 
to  claim  the  entire  property  sold,  by  his  si- 
lence at  the  sale  when  a  third  person  pro- 
tested that  the  debtor  had  only  a  one-fifth 
interest.  Mansfield  v.  Johnson  [Fla.]  40  So. 
196.  The  fact  that  one  who  has  filed  a 
liomestead  entry  on  land  makes  no  objection 
to  the  construction  of  a  ditch  thereon  by 
an  irrigation  company,  until  after  he  has 
obtained  his  patent,  does  not  eslop  him  to 
assert  that  his  patent  is  not  subject  to  the 
company's  rights,  the  statute  providing  that 
all  contracts  creating  an  incumbrance  on 
real  estate  shall  be  by  deed.  jVtkinson  v. 
Washington  Irr.  Co.  [Wash.]  86  P.  1123. 
Mere  knowledge  on  the  part  of  a  contractor 
of  the  wrongful  repledging  of  bonds  pledged 
to  secure  the  contractor  did  not  work  an 
estoppel  against  him.  he  not  having  con- 
sented to  and  ratified  the  wrongful  act. 
Interurban  Const.  Co.  v.  Hayes,  191  Mo.  248, 
89  S.  W.  927.  A  subcontractor  is  not  es- 
topped to  assert  a  mc^chanic's  lien,  though 
he    knew    that    the    principal    contractor    in- 
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Owing  to  tlie  general  sense  in  which  the  word  "estoppel"  is  often  used  by  the 
courts,  it  has  been  deemed  proper  to  include  in  this  discussion  certain  holdings 
strictly  pertinent  to  another  topic/^  but  which  more  or  less  resemble  cases  of 
estoppel.^^ 


tended  to  and  did  collect  the  contract  price 
from  tlie  owner,  in  the  absence  of  a  show- 
ing that  he  lias  waived  his  lien  or  tliat  hi 
made  any  representations  which  induced 
the  payment.  Mivelaz  v.  Genovely  [Ky.]  89 
S.  W.  109.  Evidence  that  a  testator's  widow 
talked  with  the  executor  "about  the  ad- 
visability of  making  the  repairs"  on  proper- 
ty of  the  estate  did  not  preclude  the  wid- 
ow from  questioning  the  executor's  right 
to  make  the  repairs.  In  re  Tisdale,  110  App. 
Div.  857,  97  N.  T.  S.  494.  Plaintiff  fenced 
in  a  portion  of  a  highway  and  planted  a 
willow  hedge  on  the  bank  of  a  stream  flow- 
ing through  the  portion  fenced  in.  Held 
the  fact  that  the  county  authorities  permit- 
ted the  hedge  to  grow  did  not  estop  them 
from  afterwards  removing  the  fence.  Bige- 
low  V.  Ritter  [Iowa]  108  N.  W.  218.  Where 
a  husband  purchased  lands  with  his  wife's 
money  and  quieted  her  by-  the  assurance 
that  it  was  so  arranged  that  she  would  have 
the  land  on*  his  death,  her  failure  to  as- 
sert her  rights  until  after  his  death  did  not 
estop  her  from  asserting  her  title  against 
his  heirs.  Smith  v.  Smith  [Iowa]  109  N.  W. 
194.  Where  the  will  and  judgment  of  a 
beneficiary  was  so  dominated  by  the  trus- 
tee that  the  former  unhesitatingly  followed 
the  advice  of  the  latter  in  all  business 
transactions,  the  fact  that  the  beneficiary 
consented  to  and  approved  certain  invest- 
ments made  by  the  trustee  did  not  estop 
her  from  demanding  an  accounting  for  the 
money  improperly  invested.  Wieters  v. 
Hart,    67    N.   J.   Eq.    507,   63   A.   241. 

Accepting  payments  or  benefits  [See,  al- 
so. Accord  and  Satisfaction,  7  C.  L.  10]:  The 
mere  fact  that  a  city  patrolman  received  and 
receipted  for  less  pay  per  month  than  that 
to  which  he  was  legally  entitled  did  not  es- 
top him  from  afterwards  claiming  the  dif- 
ference between  the  amount  received  and 
the  full  pay.  City  of  Chicago  v.  McNally, 
117  111.  App.  434.  Retention  of  a  sum  of 
money  insufficient  to  satisfy  an  alleged  ac- 
cord in  an  action  on  a  life  insurance  policy 
does  not  estop  the  plaintiff  to  deny  that  the 
accord  had  been  executed.  Kinney  v.  Broth- 
erhood of  American  Yeomen  [N.  D.]  106 
jq-_  -if\r.  44.  That  complainant  accepted  a 
surplus  on  a  void  foreclosure  sale  as  a 
part  payment  on  her  unpaid  note  did  not 
"estop"  her  to  assert  the  invalidity  of  the 
sale  where,  at  the  time,  she  was  without 
knowledge  of  all  the  facts  connected  with 
the  sale,  and  no  prejudice  resulted.  Was- 
serman  v.  Metzger  [Va.]  54  S.  E.  893  That 
the  holders  of  municipal  improvement  war- 
rants accepted  money  from  the  city  col- 
lected under  a  void  ordinance,  in  payment 
of  a  part  of  such  warrants,  did  not  estop 
them  from  compelling  the  city  by  manda- 
mus to  collect  the  money  necessary  to  pay 
the  remaining  warrants.  Waldron  v.  Sno- 
homish, 41  Wash.  566.  83  P.  1106.  The  fact 
that  a  wife  allows  her  husband  to  use  th(! 
proceeds  of  a  sale  of  land  in  her  support 
does  not  estop  the  wife  from  claiming  dower 


on  the  ground  that  she  refused  to  join  in 
the  deed.  Hyatt  v.  O'Connell  [Iowa]  107  W. 
W.  599.  The  fact  that  a  party,  without 
complaint,  accepts  work  done  for  him  does 
not  estop  him  from  afterwards  claiming 
damages  for  breach  of  contract.  MaGirl  v. 
Hastings,  120   111.  App.   276. 

50.  See   Insurance,    6    C.   L.    69. 

51.  See  Election  and  Waiver,  7  C.  L..  1222. 
The  term  estoppel  is  sometimes  used  to 
designate  the  equitable  doctrine  that,  where 
one  of  two  innocent  parties  must  suffer  by 
tlie  act  of  a  third,  the  loss  should  fall  on  the 
one  whose  conduct  occasioned  it.  Defend- 
ant held  "estopped"  to  set  up  defense  to 
action  on  a  note.  Summerford  v.  Davenport 
[Ga]   54  S.  E.  1025.     See  Equity,  7  C.  L.  1323. 

53.  A  vendee  of  land  who  accepted  a 
deed  and  paid  for  the  land  therein  describ- 
ed, after  being  notified  by  his  vendor  that 
the  deed  did  not  include  all  the  land  con- 
tracted for,  owing  to  a  mistake  in  the  sur- 
vey, held  "estopped"  to  claim  the  land  ex- 
cluded as  against  a  subsequent  purchaser. 
Williams  v.  Virginia-Pocahontas  Coal  Co. 
[W.  Va.]  53  S.  E.  923.  One  of  several  parties 
to  a  contract  of  partition  who  acquiesces 
therein,  recognizing  the  rights  of  all  the 
parties  thereto  for  over  30  years,  is,  by  his 
gross  laches,  "estopped"  to  claim  title  to  the 
portion  set  apart  to  either  of  the  other 
parties  to  the  partition.  Stover  v.  Stover 
[W.  Va.]  54  S.  E.  350.  Four  yearts  of  un- 
explained delay  following  the  extinguish- 
ment of  homestead  and  dower  claims  held  to 
estop  creditors  from  selling  the  real  estate 
to  pay  the  debts  of  their  deceased  debtor 
where,  in  the  meantime,  the  right^  of  third 
persons  had  intervened.  Frier  v,  Lowe.  119 
111.  App.  246.  The  fact  that  an  owner  of 
land  has  given  a  deed  calling  for  a  street 
as  the  boundary,  at  a  time  when  it  had.  been 
projected  by  a  municipality  but  not  opened, 
will  not  "estop"  him  from  claiming  damages 
when  the  street  is  actually  opened.  Neely 
V.  Philadelphia,  212  Pa.  651,  61  A.  1096. 
The  voluntary  alteration  of  a  deed  by  its 
owner  does  not  "estop"  him  from  giving 
parol  evidence  of  its  former  contents  where 
there  is  no  evil  design  and  the  act  could 
not  benefit  the  party,  and  there  is  no  doubt 
of  the  terms  of  the  deed  before  the  altera- 
tion was  made.  Gibbs  v.  Potter  [Ind.]  77 
N.  E.  942.  The  fact  that  plaintiff  when 
told  that  her  building  projected  on  defend- 
ant's land,  said  that  she  did  not  want  any- 
thing that  did  not  belong  to  her,  and  that 
she  underpinned  her  wall  along  the  line 
claimed  by  -defendants  when  the  latter  com- 
menced excavating  for  their  building,  did 
not  "estop"  her  from  suing  for  forcible  en- 
try when  defendants  chiseled  away  a  por- 
tion of  her  wall  to  give  room  for  their 
building.  Holzhausen  v.  Hoskins,  115  Mo. 
App.  261,  91  S.  W.  410.  Plaintiffs  held  "es- 
topped" '  to  assert  that  defendants  had 
breached  a  logging  contract  by  refusing  to 
do  certain  work  during  the  first  of  two 
seasons    where    they    led    defendants    to    be- 
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lieve  that  the  work  was  to  be  postponed. 
Mueller  v.  Cook,  126  Wis.  504,  105  N.  W.  1054. 
Evidence  insufficient  to  show  that  an  ad- 
ministratrix, wlio  had  obtained  a  judgment 
against  an  executor  de  son  tort  for  negli- 
gence in  collecting  a  note,  was  herself 
negligent  in  the  matter  so  as  to  equitably 
"estop"  her  from  enforcing  the  judgment 
to  her  own  individual  advantage.  Rohn  v. 
Rohn,  117  111.  App.  512.  The  fact,  if  it 
were  so,  that  the  administratrix  solicited 
appellant  to  act  as  executor  de  son  tort  did 
not  work  an  estoppel  against  tlie  admin- 
istratrix, since  appellant's  liability  was  not 
Vjased  on  merely  taking  possession  of  the 
estate.  Id.  A  person  appointed  by  order  of 
court  as  receiver  of  a  corporation  cannot 
question  the  de  facto  status  of  such  corpo- 
ration. Fields  v.  U.  S.,  27  App.  D.  C.  433. 
A  creditor  took  a  deed  absolute  in  form 
as  security  only  and  quitclaimed  the  prop- 
erty back  to  the  grantor  for  the  same  con- 
sideration, the  amount  of  the  debt,  reserv- 
ing a  vendor's  lien.  Held  he  was  not  es- 
topped by  foreclosing  the  lien,  to  assert  that 
the  conveyance  was  only  a  security.  James 
v.  Mallory  [Ark.]  89  S.  "W.  472.  The  court 
ha\ing  no  jurisdiction  to  appoint  any  one 
to  the  office  of  special  administrator  of  an 
estate,  tlie  fact  that  a  widow  asked  that  she 
be  appointed  did  not  "estop"  her  to  object 
to  the  appointment  of  another.  State  v. 
Dist.  Ct.  of  Second  Judicial  Dist.  [Mont.] 
85  P.  1022.  "Where  an  executor  about  a 
year  after  the  determination  of  litigation 
establishing  the  validity  of  certain  claims 
applied  for  an  order  authorizing  the  sale  of 
land  to  pay  them,  devisees  who  encouraged 
the  executor  to  lease  the  land  and  took 
part  in  proceedings  to  raise  money  to  pay 
the  debts,  in  order  to  avoid  a  sale  of  the 
land,  ^vere  "estopped"  to  assert  that  the 
debts  should  not  be  paid  because  of  laches 
on  the  part  of  the  executor  in  petitioning 
for  the  sale.  In  re  Tuohy's  Estate  [Mont.] 
83  P.  486.  That  complainant  petitioned  the 
city  to  pave  a  street  did  not  prevent  her 
from  suing  to  enjoin  a  change  of  grade. 
Town  of  New  Decatur  v.  Smith  [Ala.]  41  So. 
1028. 

"K.stoppel"  by  recitals  and  asreements: 
In  an  action  on  a  constable's  indemnifying 
bond  which  recited  that  a  levy  had  been 
made  prior  to  the  execution  of  the  bond,  de- 
fendants were  estopped  to  assert  that  there 
had  been  no  levy  because  the  property  was 
in  custodia  legis.  Smith  v.  Rogers,  191  Mo. 
334.  90  S.  W.  1150.  In  an  action  on  a  bond 
given  to  the  treasurer  of  a  county  by  one 
in  his  employ,  to  recover  for  a  default  in 
a  transaction  by  him,  as  deputy,  of  busi- 
ness pertaining  to  the  treasurer's  offlce,  a 
recital  in  the  bond  that  the  principal  is 
deputy  treasurer  in  the  service  of  the  treas- 
urer will  estop  the  sureties  on  the  bond  to 
deny  that  he  was  such  deputy  and  that  the 
bond  was  an  official  bond.  United  States 
Fidelity  &  Guaranty  Co.  v.  McLaughlin 
[Neb.]  109  N.  W.  390.  In  an  action  on  an 
appeal  bond,  a  defendant  surety  is  by  his 
signature  estopped  from  asserting  that  the 
judgment  appealed  from  was  void.  McCar- 
thy v.  Alphons  Custodis  Chimney  Const.  Co., 
219  111.  616,  76  N.  E.  850.  An  insolvency 
bond,  admittedly  the  deed  of  the  surety. 
I'ecited  that  the  debtor  was  in  custody.  Held 
the    surety    was    estopped    from    denying    the 


truth  of  this  recital  in  an  action  on  the 
bond.  Hauser  v.  Ryan  [N.  J.  Law]  63  A.  4. 
In  an  action  by  plaintiff,  as  agent,  against 
defendant,  as  principal,  for  malicious  prose- 
cution of  a  charge  of  embezzlement,  plain- 
tiff held  estopped  to  deny  the  correctness 
of  weekly  reports  sent  by  him  and  on  the 
faith  of  which  defendant  instituted  the  pro- 
ceeding. Singer  Mfg.  Co.  v.  Bryant  [Va.] 
54  S.  E.  320.  Tlie  report  of  the  superin- 
tendent of  assessments,  reciting  that  he 
had  investigated  the  district  in  which  it  was 
proposed  to  locate  a  sewer  system  as  re- 
quired by  Local  Improvement  Act  §  39,  could 
not  be  impeached  by  calling  the  superin- 
tendent to  testify  that  he  had  not  dischar- 
ged his  duty  in  that  respect.  Washington 
Park  Club  v.  Chicago,  219  HI.  323,  76  N.  E. 
383.  In  mandamus  to  compel  a  county  su- 
perintendent of  schools  to  correctly  date 
a  teacher's  certificate  issued  by  him,  the 
superintendent  was  estopped  to  collaterally 
attack  the  certificate  by  showing  that  it  was 
issued  without  due  examination.  Van  Dorn 
V.  Anderson,  219  111.  32,  76  N.  E.  53.  Un- 
der Act  April  1,  1878,  §§  1,  6,  10  (Civ.  Code 
p.  779),  forbidding  wareliousemen  to  issue 
receipts  for  goods  which  have  not  been  re- 
ceived, a  warehouseman  is  estopped  to  deny 
actual  receipt  and  possession  of  goods  rep- 
resented by  a  receipt.  Riley  v.  Loma,  Vista 
Ranch  Co.,  1  Cal.  App.  488,  82  P.  686.  A 
carrier  is  not  estopped  by  statements  in  a 
bill  of  lading  from  showing  that  no  goods 
were  in  fact  received  for  transportation. 
Even  as  against  an  innocent  indorsee,  un- 
less by  his  usual  mode  of  doing  business 
he  has  given  liis  agents  autliority  to  issue 
bills  for  goods  not  received.  Evidence  in- 
sufficient to  sustain  such  finding.  Swedish- 
American  Nat.  Bank  v.  Chicago,  etc.,  R.  Co., 
96  Minn.  436,  105  N.  W.  69.  See  Carriers,  7 
C.  L.  535.  Where  a  stock  certificate  recited 
that  the  person  to  whom  it  was  issued  was 
its  owner  and  entitled  to  certain  shares  of 
fully  paid  and  nonassessable  stock,  the  cor- 
poration was  estopped  to  deny  the  title  of 
an  innocent  transferee,  who  had  given  value 
on  the  faith  of  the  certificate,  on  the  ground 
that  the  corporation  was  prohibited  by  law 
from  issuing  stock  until  fully  paid  and  the 
stockholder  had  paid  notliing  for  liis  stock. 
Westminster  Nat.  Bank  v.  New  England 
Electrical  Works,  73  N.  II.  465,  62  A.  971. 
Where  will  devising  lands  to  claimant  re- 
cited that  testatrix  had  acquired  title  there- 
to by  deed  from  her  son  and  claimant  ac- 
cepted the  devise,  held  that  he  was  estop- 
ped to  set  up  any  claim  of  his  own  to  the 
land  as  heir  of  testatrix's  son,  which  w^ould 
defeat  any  part  of  the  will.  Cunningham 
V.  Cunningham's  Estate,  220  111.  45, 
77  N.  E.  95.  Petitioners  filed  a  sworn  state- 
ment against  a  county  for  $2,000  as  pay- 
ment for  a  heating  system,  and  thereafter 
made  a  further  demand  claiming  that  the 
first  claim  was  intended  to  apply  on  another 
contract.  Held  they  were  estopped  to  show 
that  their  verified  claim  was  not  a  payment 
on  the  heating  ■  contract.  Russell-Vail  En- 
gineering Co.  V.  Kirby,  1  Cal.  App.  707,  82 
P.  1078.  In  an  action  to  set  aside  a  deed, 
one  will  not  be  heard  to  deny  that  he  sold 
the  land  after  and  not  before  he  obtained 
a  final  receiver's  receipt  under  the  home- 
stead law.  W-*od  V.  Noel,  116  La.  516,  40 
So.   857.     Where   an   executor  asserted   in   his. 


7  Curr.  L. — 95. 


1506 


ESTOPPEL  §  4. 


7  Cur.  Law, 


sworn  statement  that  he  knew  of  no  claims 
in  favor  of  the  estate  other  than  those  stat- 
ed, he  could  not  afterwards,  in  an  action  to 
set  aside  as  fraudulent  a  conveyance  by 
the  decedent  to  him,  claim,  for  the  purpose 
of  showing-  tliat  the  estate  was  not  insolv- 
ent, that  other  assets  existed.  Mertens  v. 
Mertens,  48  Misc.  235,  96  N.  Y.  S.  785.  In 
an  action  by  a  county  to  recover  school 
lands,  an  agreement  by  the  parties  tliat  tlie 
case  should  abide  the  decision  in  anotlier 
case  brouglit  by  it  estopped  the  county,  on 
rendition  of  a  decision  ag^ainst  it,  to  there- 
after assert  title  to  the  same  land.  Lamar 
County  v.  Talley  [Tex.  Civ.  App.]  94  S.  W. 
1069.  In  ejectment  between  former  coten- 
ants  who  had  voluntarily  partitioned  tlieir 
property,  evidence  held  to  require  submis- 
sion to  the  jury  whether  defendant  was 
estopped  to  deny  tliat  the  walls  of  build- 
ings on  adjoining  lots  showed  the  bound- 
aries of  the  lot  partitioned.  Scott  v.  Baird 
[Mich.]  13  Det.  Leg.  N.  513,  108  N.  W.  737. 
Wliere  defendants  claimed  title  to  certain 
land  involved  in  a  suit  in  equity  as  heirs 
at  law  of  a  certain  person,  and  joined  in  a 
compromise  agreement  whereby  the  land 
should  be  sold  and  a  portion  of  the  proceeds 
distributed  to  defendants  as  such  heirs  at 
law,  in  an  accounting  as  to  defendant's  por- 
tion of  the  proceeds  of  the  sale,  two  of  them 
Were  estopped  to  claim  under  a  will  a  larg- 
er interest  in  the  fund  than  they  would  be 
entitled  to  as  heirs  at  law.  Dangerfleld  v. 
Williams,  26  App.  D.  C.  508.  A  husband  and 
wife  in  settlement  of  a  suit  agreed  to  divide 
a  tract  of  land  equally  between  them.  The 
division  was  made  and  she  received  her 
half.  Held  she  was  estopped  to  assert  any 
interest  in  his  part  as  well  against  his 
vendee  as  against  him.  Rash  v.  Hart  [Ky.] 
89  S.  W.  192.  Where  a  second  mortgagee 
agreed  with  the  OAvners  of  the  equity  that 
she  would  redeem  from  the  first  mortgage 
and  allow  them  to  redeem  from  her,  and  in 
reliance  thereon  the  owners  did  not  redeem 
from  the  first  mortgage  and  the  second 
mortgagee  paid  the  first  and  took  a  deed  of 
the  land,  held,  though  the  agreement  with 
the  owners  was  oral,  the  second  mortgagee 
was  estopped  to  deny  the  right  of  the  own- 
ers to  redeem.  Phelps  v.  Root,  78  Vt.  4  93, 
63  A.  941.  The  signing  by  a  property  own- 
er of  a  petition  for  the  improvement  of  a 
street  to  a  certain  grade  does  not  estop 
him  from  contesting  the  legality  of  the  as- 
sessment, where  the  original  petition  was 
referred  back  to  the  property  owners  with 
the  direction  to  file  a  new  petition  for  an 
improvement  at  a  different  grade,  and  the 
second  petition  was  not  signed  by  the  con- 
testing owner.  Carlisle  v.  Cincinnati,  8 
Ohio   C.   C.    (N.    S.)    46. 

Inconsistent  positions  In  litigation:  One 
will  not  be  permitted  to  assume  antagonistic 
positions  In  litigation  with  reference  to 
the  same  property  or  state  of  facts  to  the 
prejudice  of  another  party  to  the  same  suit 
or  series  of  suits.  Where  a  city  defended 
an  action  to  recover  land  on  the  ground  that 
the  land  had  been  dedicated,  and  that 
it  had  conveyed  a  portion  of  the  land  in 
reliance  on  such  dedication  to  its  codefend- 
ant,  it  could  not  thereafter  sue  its  code- 
fendant  for  the  land  and  deny  the  dedication 
and  conveyance.  Sioux  City  v.  Chicago  & 
N    W    R    Co     129    Iowa,    694,   106   N.   W.   183. 


Where  a  party  assumes  a  certain  position 
in  a  judicial  proceeding  and  succeeds  in 
maintaining  that  position,  he  may  not, 
thereafter,  simply  because  his  interests  have 
changed,  assume  a  contrary  position,  es- 
pecially if  it  be  to  the  prejudice  of  a  party 
who  has  acquiesced  in  the  position  formerly 
taken  by  him.  Purchaser  at  foreclosure 
could  not  defeat  redemption  on  tlie  ground 
that  the  bond  was  void  and  thereafter  sue 
thereon.  Reiger  v.  Paber,  116  Mo.  App.  123, 
92  S.  W.  183.  That  plaintiff  did  not  in- 
clude the  year  of  redemption  in  his  mo- 
tion for  assessment  of  damages  on  tlie  in- 
junction bond  was  immaterial.  Id.  One 
who  with  knowledge  of  the  breach  of  a 
condition  in  a  contract  sets  up  the  contract 
as  valid  for  the  purpose  of  defeating  an 
action  cannot,  in  a  subsequent  action  be- 
tween the  parties,  contend  that  tlie  contract 
was  not  in  force.  Gait  v.  Provan  [Iowa] 
108  N.  W.  760.  Where  in  replevin,  defend- 
ant offered  to  prove  title  in  another,  the 
court  had  the  right  to  assume  that  he  did 
not  intend  to  prove  title  in  himself.  San- 
ford  V.  Millikin  [Mich.]  13  Det.  Leg.  N.  171, 
107  N.  W.  884.  Under  Laws  1896,  pp.  867, 
868,  c.  716.  §§  4,  5,  a  claimant  who  is  award- 
ed a  hearing  for  the  assessment  of  damages 
for  change  of  grade  of  a  street  cannot  as- 
sert, in  opposition  to  a  writ  of  certiorari  to 
review  such  hearing,  that  the  statute  did 
not  provide  for  the  hearing.  People  v.  Law- 
rence, 48  Misc.  52,  94  N.  Y.  S.  820.  In  an 
action  by  a  corporation  against  its  manager 
for  an  accounting,  plaintiff  attempted  to 
credit  certain  dividends  declared  on  stock 
lield  by  defendant  as  trustee  as  well  as 
those  declared  on  his  individual  stock.  Held 
plaintiff  could  not  contend  that  defendant 
could  not  recover  the  dividends  declared  on 
the  stock  held  by  him  as  trustee  upon  its 
being  sliown  that  he  owed  plaintiff  nothing. 
Consolidated  Fruit  Jar  Co.  v.  Wisner,  110 
App.  Div.  99,  97  N.  Y.  S.  52.  A  creditor  is 
not  in  a  position  to  contest  the  validity  of 
receivers'  certificates  as  constituting  prior 
liens  upon  trust  property  where  tlie  relief 
sought  by  him  is  based  on  such  a  certificate. 
Nisbet  v.  Great  Northern  Clay  Co.,  41  Wash. 
107,  83  P.  15.  Where,  in  a  proceeding  to 
re-establish  a  partition  in  kind  of  land,  de- 
fendants assert  that  eacli  cotenant  took 
possession  of  the  land  allotted  to  him,  they 
cannot  thereafter  successfully  claim  that 
one  cotenant,  who  sold  and  put  his  vendee 
in  possession  of  the  tract  assigned  to  him, 
did  not  take  possession  and  that  such  por- 
tion of  the  land  was  not  partitioned.  Brous- 
sard  v.  Guidry,  114  La.  913,  38  So.  616. 
Where  complainant  claimed  possession  and 
title  to  land  adversely  to  defendant  and  the 
public,  it  could  not  enjoin  defendant  from 
disposing  of  it  on  the  ground  that  defend- 
ant held  title  for  the  public  or  that  the  con- 
tract for  its  disposition  was  void.  Murray 
V.  Barnes  [Ala.]  40  So.  348.  Where,  in 
ejectment,  defendants  denied  that  an  infant 
under  whom  plaintiff  claimed  had  any  title, 
they  could  not  contend  that  the  infant's  title 
passed  for  an  inadequate  consideration. 
Shaffer  v.  Detie,  191  Mo.  377,  90  S.  W.  131. 
Where  a  grantee  in  a  deed  violated  two  condi- 
tions therein  but  the  grantor  later  violated 
ed  a  condition  similar  to  the  first  and,  in  an 
injunction  suit  by  the  grantee  to  restrain 
the    violation,    relied    on    the    breach    of    the 
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Pleading  and  proof;  questions  of  law  and  fact.^^ — To  be  available  an  estoppel 
must  be  pleaded^*  with  particularity  and  preeision,^^  but  if  eviden:;o  sufficient  to 


first  condition  by  the  grantee  as  a  defense, 
he  could  not  successfully  maintain  that  he 
had  waived  the  first  breach,  and  in  eject- 
ment against  the  grantee  insist  on  the  sec- 
ond breach  in  order  to  avoid  the  statute  of 
limitations.  Tower  v.  Compton  Hill  Imp. 
Co.,  192  Mo.  379,  91  S.  W.  104.  The  fact  that 
an  action  of  ejectment  is  submitted  upon  an 
agreed  statement  of  facts  does  not  estop  de- 
fendant therein  to  file  a  bill  in  equity  set- 
tin.g  up  matters  not  cognizable  in  the  law 
action  and  praying  for  an  injunction  re- 
straining its  prosecution.  Gentry  v.  Poteet 
[W.  'Va.'i  53  S.  E.  787.  A  creditor  obtaining 
appointment  of  a  receiver  on  ground  of  in- 
solvency cannot  deny  such  insolvency  in 
bankruptcy  proceedings  by  other  creditors. 
In  re  Spalding,  134  F.  507.  An  administra- 
tor who  obtained  an  order  for  the  admin- 
istration of  the  estate  as  insolvent,  and 
thereby  became  entitled  to  receive  rents  and 
profits  from  the  real  estate,  was  estopped 
to  change  his  position  in  a  subsequent  pro- 
ceeding to  compel  an  accounting  and  claim 
that  the  estate  was  not  actually  Insolvent, 
and  his  act  in  collecting  rents  was  merely 
a  personal  and  not  an  administrative  act. 
Ayers  v.  Laighton,  73  N.  H.  487.  63  A.  43. 
The  plaintiff  presented  a  check  at  a  bank 
and  was  told  that  the  drawer  had  instruct- 
ed the  bank  not  to  pay  it.  The  bank,  when 
sued,  offered  to  prove  that  the  drawer  had 
no  funds  on  deposit  when  the  check  was 
presented.  Held  that  the  evidence  is  inad- 
missible, as  the  bank  is  estopped  to  set  up  a 
different  defense  from  the  one  stated  when 
payment  was  refused.  First  State  Bank  v. 
Stephens  Bros.    [Neb.]    105  N.  W.  43. 

Note:  It  is  difficult  to  find  estoppel  In 
this  case.  A  necessary  element  of  estoppel 
is  reliance  upon  representation.  Lingonner 
V.  Ambler,  44  Neb.  316.  Had  the  plaintiff  re- 
lied upon  the  representation  he  would  not 
have  sued,  for,  if  true,  it  would  have  defeat- 
ed his  action.  Dykers  v.  Leather  Manu- 
facturers' Bank,  11  Paige  [N.  Y.]  612. 
Even  if  the  bank  were  estopped  to  deny 
the  representation,  the  offered  evidence 
would  be  admissible,  for  showing  that  the 
drawer  of  a  check  has  no  funds  on  deposit 
is  not  inconsistent  with  saying  that  he  stop- 
ped payment.  Banks  frequently  honor  over- 
drafts. This  peculiar  doctrine  of  estoppel 
first  appears  in  Nebraska  in  a  dictum,  fol- 
lowing a  dictum  of  the  United  States  Su- 
preme Court.  Ballou  v.  Sherwood,  32  Neb. 
666.  The  supreme  court  lays  down  the 
broad  principle  that  if  a  party  states  one 
reason  for  his  conduct  during  the  trans- 
action he  is  estopped  to  introduce  another 
at  the  trial.  Railway  Co.  v.  McCarthy,  96 
U.  S.  258,  24  Law.  Ed.  693.  A  series  of  New 
York  cases  are  cited  by  the  supreme  court 
holding  that  a  bailee,  after  claiming  title 
in  himself,  cannot  set  up  his  lien  for  char- 
ges when  sued  for  conversion.  The  cases 
are  plainly  right  in  holding  the  lien  for- 
feited, but  they  fail  to  support  the  broad 
principle  which  the  court  bases  upon  them. 
Unfortunately,  the  dictum  has  been  follow- 
ed literally  in  several  states. — From  19 
Harv.  L.   R.   383. 


A  pleader  cannot  urge  that  a  corporation 
was  organized  not  for  pecuniary  profit 
where  by  his  bill  he  alleges  that  it  was  or- 
ganized for  pecuniary  profit.  Cratty  v.  Peo- 
ria Law  Library  Ass'n,  120  111.  App.  596.  A 
husband  who,  in  suing  for  divorce,  alleged 
that  a  child  born  to  the  wife  after  she 
left  him  was  an  adulterous  bastard  is  bound 
by  such  allegation  in  a  subsequent  pto- 
ceeding  by  him  to  recover  the  custody  of 
the  child,  it  appearing  that  only  a  judgment 
of  nonsuit  was  rendered  in  the  former  suit. 
State  v.  Thompson  [La.]  41  So.  367.  Where 
in  an  action  to  set  aside  an  execution  sale 
a  father  by  sworn  answer  averred  that  his 
son  was  the  owner  of  the  land  by  means 
of  the  execution,  and  the  judgment  was  for 
the  son,  the  father  and  his  heirs  were  es- 
topped to  claim  the  land  as  his.  Layne  v. 
Layne  [Ky.]  90  S.  "W.  555.  Pleadings  and 
testimony  in  other  lltir^ration  may  affect  the 
credibility  of  a  litigant,  but  should  not 
ordinarily  estop  him  from  testifying.  Ack- 
erman    v.    Larner,    116    La,    101,    40    So.    581. 

Proceedings  on  appeal:  On  a  former  ap- 
peal appellant  secured  a  reversal  on  the 
ground  that  a  certain  instruction  should 
have  been  given,  and  on  the  second  trial 
the  charge  was  given  in  the  identical  lan- 
guage contended  for  by  appellant.  Held  on 
a  second  appeal  he  could  not  question  its 
correctness.  Galveston,  etc.,  R.  Co.  v.  Fitz- 
patrick  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  790, 
91  S.  W.  355.  Where  plaintiff  moved  to  dis- 
miss an  appeal  on  the  ground  that  it  was 
not  taken  in  time  and  the  motion  was  sus- 
tained, he  w'as  estopped,  in  an  action  against 
the  surety  on  the  bond,  to  insist  that  the 
appeal  was  taken  in  time,  and  that  the 
bond  w^as  therefore  valid,  Zimmer  v.  Mas- 
sie,  117  Mo.  App.  344,  93  S.  W.  859.  De- 
fendant surety  was  not  estopped  to  assert 
that  the  dismissal  released  him.  Id.  Where 
a  party  on  appeal  assumed  that  the  judg- 
ment appealed  from  had  only  a  certain  ef- 
fect and  so  procured  an  opinion  along  such 
lines  and  acquiesced  therein,  he  could  not  on 
a  subsequent  appeal  contend  that  the  judg- 
ment had  any  other  effect.  State  v.  Clin- 
ton County  Com'rs  [Ind.]  76  N.  E.  986.  By 
dismissing  appeal  and  accepting  compensa- 
tion, one  may  estop  himself  from  claiming 
that  condemnation  proceedings  are  iri*egu- 
lar  or  void.  Roberts  v.  Sioux  City  &  P.  R. 
Co.  [Neb.]  102  N.  W.  60.  "^^here  on  ap- 
peal to  the  circuit  court  in  proceedings  for 
the  appointment  of  an  administrator  all  the 
parties  agreed  that  their  several  petitions 
should  be  heard  together,  and  thereaftet 
one  of  the  parties  resisted  the  applicirtion  of 
another  for  a  separate  trial  on  account  of  the 
agreement  to  consolidate,  the  party  so  re- 
sisting could  not  thereafter  have  the  appeal 
of  the  movant  for  a  separate  trial  dismissed. 
In    re   McClellan's   Estate    [S.    D.]    107   N.    W. 

53.  See  5  C.  L.  1298, 

54.  Peyton  v.  Old  Woolen  Mills  Co.  [Ky.] 
91  S.  W.  719;  McQueen  v.  Bank  of  Edge- 
mont  [S.  D.]  107  N.  W.  208.  Estoppel 
against  plaintiff  in  an  action  for  the  wrong- 
ful death  of  an  infant  must  be  pleaded  and 
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constitute  an  estoppel  is  admitted  without  objection,  the  defence  is  available  though 
no*:  pleaded/"  and  if  all  the  facts  are  sufficiently  ])leaded,  it  is  immaterial  that  the 
complaint  does  not  claim  an  estoppel  in  terms. ^"  Where  the  matter  which  operates 
as  an  estoppel  against  defendant  appears  in  the  declaration,  the  plaintiff  may 
demur  to  a  plea  by  which  defendant  attempts  to  set  up  the  same  matter  as  a  de- 
fense.^^  "Wliere  a  party  pleads  and  relies  upon  an  estoppel,  the  burden  is  upon 
him  to  establish  the  facts  upon  which  it  is  based,^"  and  the  evidence  must 'be  clear 
and  convincing.'^''  Whether  certain  facts  constitute  an  estoppel  is  for  the  court, 
but  the  existence  of  such  facts  is  for  the  Jury  where  the  evidence  is  conflicting.*'^ 
§  5.  Extent  of  operation  of  doctrine  of  estoiipel.^- — The  doctrine  of  es- 
toppel affects  parties  and  privies.""     It  has  an  extensive  operation,  ramifying,  as  it 


proved  by  defendant.  Wilmot  v.  McPadden, 
78  Conn.  276,  61  A.  1069.  Contention  that 
defendant  by  bringing  condemnation  pro- 
ceedings to  assess  plaintiffs  damages  estop- 
ped itself  to  assert  that  plaintiff  had  no 
title.  Watkins  v.  Iowa  Cent.  R.  Co.,  123 
Iowa,  390,  98  N.  W.  910.  Estoppel  of  a  cor- 
poration to  deny  authority  of  agent  mvist  be 
pleaded.  Tres  Palacioiis  Rice  &  Irrigation 
Co.  V.  Eidman  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  852,  15  Tex.  Ct.  Rep.  318,  93  S.  W.  698. 
All  acts,  representations  and  conduct  relied 
on  as  an  estoppel  should  be  specially  plead- 
ed before  evidence  to  establish  the  same 
can  be  received.  Deming  Inv.  Co.  v.  Shaw- 
nee Fire  Ins.   Co.,   16  Okl.   1,   83   P.   918. 

55.  Nothing  supplied  by  inference  or  in- 
tendment. Haun  V.  Martin  [Or.]  86  P.  371. 
Bill  insufficient  to  show  estoppel  against  an 
heir  to  claim  title  to  land  unlawfully  sold 
by  the  administrator  where  it  did  not  aver 
his  knowledge  of,  or  acquiescence  in,  the 
sale,  or  that  plaintiff  was  ignorant  of  the 
true  state  of  the  title  and  relied  on  de- 
fendant's conduct.  Id.  It  must  be  alleged 
that  the  party  setting  up  the  estoppel  re- 
lied upon  such  facts  believing  them  to  be 
true,  and  would  be  prejudiced  by  allowing 
them  to  be  disproved.  Id.  Cross  complaint 
held  sufficient  to  authorize  finding  that  de- 
cedent by  his  declarations  and  acceptance 
of  benefits  had  estopped  himself  from  deny- 
ing that  a  certain  deed  had  been  deliverer!. 
Fifer  v.  Rachels  [Ind.  App.]  76  N.  E.  186. 
An  estoppel  must  be  pleaded  in  order  to 
enable  a  party  to  avail  himself  of  it  at 
the  trial,  and  must  be  pleaded  with  par- 
ticularity in  order  to  constitute  either  a 
cause  of  action  or  defense.  Could  not  be 
invoked,  where  not  pleaded,  to  prevent  re- 
moval of  obstructions  placed  by  plaintiff 
in  public  highway.  Tonkawa  Milling  Co.  v. 
Tonkawa,    15    Okl.    672,    83   P.    915. 

56.  Where  case  is  tried  as  though  estop- 
pel is  in  issue.  Edwards  v.  Sourbeer  [Kan.] 
84    P.    1033. 

Contra:  Where  defendant  did  not  plead 
an  estoppel  in  an  action  to  recover  cattle, 
it  could  not  avail  itself  thereof  though  the 
evidence  established  such  defense.  Mc- 
Queen V.  Bank  of  Edgemont  [S.  D.]  107 
N.   W.    208. 

57.  Alston  V.  ConneU,  140  N.  C.  485,  53 
S.   E.    292. 

58.  Demurrer  to  plea  that  appeal  bond 
sued  on  and  judgment  therein  recited  were 
void  McCarthy  v.  Alphons  Custodis  Chim- 
ney   Const.    Co.,    219    111.    616,    76    N.    E.    850. 


59.  Instruction  erroneous  which  required 
defendant  to  show  by  a  preponderance  that 
its  refusal  to  accept  the  remainder  of  cer- 
tain gravel  purchased  bj'  it  was  not  based 
exclusively  on  matters  outside  tl)e  contract. 
Parkins  v.  Missouri  Pac.  R.  Co.  [Neb.]  107 
N.  W.  260.  Estoppel  is  an  affirmative  de- 
fense and  he  who  relies  upon  it  has  the 
burden  of  proving  the  facts  upon  which  it 
is  based.  A  railroad  company  erected  a 
bridge  over  land  the  fee  to  which  was  in 
plaintiff's  grantors.  Held  plaintiff  was  not 
estopped  to  object  where  defendant  did  not 
get  its  title  from  plaintiff's  ancestors  or 
grantors,  and  there  was  no  evidence  that 
the  bridge  was  built  without  objection  on 
the  part  of  those  who  then  owned  the  land, 
and  plaintiff  was  an  infant  at  the  time. 
Coatsworth  v.  Lehigh  Valley  R.  Co.,  100  N. 
Y.  S.  504.  On  conflicting  evidence  not  set 
out  in  the  opinion,  plaintiff  held  not  to  have 
established  an  estoppel  against  defendant  to 
claim  compensation  for  the  use  of  a  party 
wall  by  certain  statements  alleged  to  have 
been  made  by  defendant.  Howell  v.  Goss, 
128  Iowa,  569,  105  N.  W.  61.  The  burden  of 
proving  an  estoppel  against  a  property 
owner  as  to  a  street  assessment  is  upon  the 
treasurer  seeking  to  enforce  the  collection. 
Bell    v.    Norwood,    8    Ohio    C.    C.    (N.    S.)    435. 

60.  The  party  relying  on  an  estoppel 
must  estal)lish  it  aflirmatively  by  clear, 
precise  and  unequivocal  evidence.  In  an 
action  by  a  vendee  of  land  to  recover  an 
abatement  of  the  price  for  a  deficiency  in 
quantity,  evidence  of  the  vendee's  state- 
ments at  the  time  of  the  assignment  of 
certain  bonds  given  for  the  price  held  in- 
sufficient to  estop  him  as  against  the  ven- 
dors. Berry's  Ex'x  v.  Fishburne,  104  Va. 
459,  51  S.  E.  827.  Where  not  clearly  shown 
that  a  mortgagee  stated  to  a  purchaser  at 
execution  that  the  lien  of  the  mortgage  had 
been  released,  and  that  the  purchaser  sus- 
tained a  loss  by  relying  on  the  statement. 
Schwab  V.  Edge  [Pa.]  64  A.  80.  Estoppel  is 
never  presumed  but  must  be  proven.  Cros- 
thwaite   v.    Lebus    [Ala.]    41    So.    853. 

61.  Appellant  held  estopped  as  a  matter 
of  law  from  recovering  interest  from  mort- 
gagor where  it  was  undisputed  that,  with- 
out notice,  she  had  permitted  iiim  to  pay 
the  interest  to  one  to  whom  her  attorney 
in  fact  had  fraudulently  transferred  the 
mortgage.  Union  Trust  Co.  v.  Cain,  29 
Pa.    Super.   Ct.    189. 

62.  See    5    C.    L.    1299. 

63.  Where    plaintiffs    grantor    by    reason 
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does,  into  all  the  different  departments  of  the  law.®*  It  may  apply  to  minors  of 
mature  appearance  who  fraudulently  represent  themselves  to  be  of  ajj^e/''  to  mar- 
lied  women/^  even  to  the  extent  of  defeating  a  claim  of  homestead,*''  to  muni- 
cipalities,''^  to  the  public  at  large,"^  or  even  to  the  state  itself ;'°  but  a  minor  is  not 
estopped  by  inconsistent  conduct  on  the  part  of  his  counsel  or  next  friend  in  liti- 
gation,'^ and  neither  a  public  municipality'-  nor  the  state''   is   estopped   bv   the 


of  having  received  the  benefits  of  a  void 
judicial  sale  was  estopped  to  question  its 
validity,  plaintiff,  having  knowledge  of  the 
facts  or  knowledge  sufficient  to  put  him 
on  inquiry,  was  also  estopped  to  assert  title 
as  against  a  remote  grantee  under  the  sale. 
Comstock  V.  Robertson,  72  Kan.  465,  83  P. 
1104. 

64.  See  the  particular  topics  treating  of 
substantive    matters    to    which    it   applies. 

65.  Where  a  minor  has  reached  that  stage 
of  maturity  which  indicates  that  he  is  of 
age  and  enters  into  a  contract  falsely  rep- 
resenting himself  to  be  of  age.  accepting 
the  benefits  thereof,  he  will  be  estopped  to 
deny  that  he  was  of  age  when  it  is  sought 
to  enforce  the  contract  against  him  by  one 
who  believed  him  to  be  of  age.  Commander 
V.    Brazil    [Miss.]    41    So.    497. 

66.  Estoppels  bind  married  women  as 
•other  people.  Where  appellant  rendered 
services  without  objection,  knowing  that 
they  were  rendered  in  return  for  support 
and  that  no  further  pay  was  to  be  demanded, 
she  could  not  recover  for  such  services 
though  she  was  a  married  woman  separated 
from  her  husband.  Smith  v.  Sisters  of  Good 
Shepherd  [Ky.]  96  S.  W.  549.  To  estop  a 
-married  woman  to  assert  the  invalidity  of 
her  acknowledgment  to  a  deed,  it  is  essen- 
tial that  she  be  guilty  of  some  positive 
act  of  fraud  or  of  concealment  or  suppres- 
sion equivalent  thereto.  Kopke  v.  Votaw 
[Te.x.  Civ.  App.]  16  Tex.  Ct.  Rep.  316,  95 
S.  W.  15. 

67.  Where  a  husband  executed  a  lease  of 
the  right  to  take  salt  from  a  tract  of  land 
occupied  as  a  homestead  and  the  wife  did 
not  join  therein,  but  both  she,,  and  her  hus- 
band without  objection  to  the  lessee,  permit- 
ted him  to  expend  large  sums  of  money  and 
to  operate  the  mine  for  many  years  both 
prior  and  subsequent  to  an  abandonment  of 
the  homestead  by  them,  they  were  there- 
after equitably  estopped  to  assert  the  in- 
validity of  the  lease.  Shay  v.  Bevis  Rock 
Salt  Co.,    72   Kan.   208,   83   P.   202. 

68.  On  estoppel  as  applied  to  illegal  con- 
tracts entered  into  by  municipal  corpora- 
tions, see,  also,  Municipal  Corporations,  6  C, 
Li.  731.  City  estopped  to  deny  liability  under 
contract  for  the  furnishing  of  water  and 
waterv.-orks,  though  the  same  was  entered 
Into  for  30  years  instead  of  20  years,  where 
the  city  accepted  the  benefits  for  many 
years.  McGonigale  v.  Defiance,  140  F.  621. 
A  municipality  may  be  estopped  by  its  own 
acts;  it  cannot  deny  the  existence  of  facts 
-which,  by  the  action  of  its  duly  authorized 
officers,  have  theretofore  been  declared  to 
exist,  when  such  facts  are  necessary  to 
authorize  the  doing  of  some  other  thing 
which  has  misled  another  to  his  prejudice. 
Baynolds  v.  Cleveland,  8  Ohio  C.  C.  (N.  S.) 
278. 

C9.     The  public  right  to  the  use  of  streets 


and  other  Iana.s  dedicated  for  public  use 
may  be  lost  by  estoppel.  Where  a  city  ac- 
quiesced in  the  expenditure  of  large  sums 
of  money  by  a  railroad  in  reliance  upon  a 
title  acquired  from  the  city,  and  asserted 
a  conveyance  by  it  to  the  railroad  in  a 
previous  litigation,  it  was  estopped  to  sub- 
sequently deny  the  railroad's  title.  Sioux 
City  V.  Chicago  &  X.  W.  R.  Co..  129  Iowa, 
694,  106  N.  W.  183.  Though  limitations  as 
such  does  not  run  to  defeat  the  right  of  the 
public  to  the  use  of  a  liighway  or  street. 
its  right  may  be  defeated  by  estoppel  if 
acts  are  done  by  an  adjoining  owner,  show- 
ing that  he  in  good  faith  claims  as  his 
own  that  which  is  in  fact  a  part  of  the 
highway  and  is  expending  money  on  the 
faith  of  his  claim  by  adjusting  his  property 
to  the  highway  as  he  supposes  it  to  be. 
Where  plaintiff  in  good  faith  improved  a 
portion  of  a  street  laid  out  but  not  accepted 
as  such,  and  municipality  allowed  improve- 
ments to  remain  for  over  13  years.  Oliver 
V.    Synhorst    [Or.]    86    P.    376. 

70.  The  state  having  appropriated  money 
received  into  its  treasury  from  pool  selling 
and  bookmaking,  and  thereby  recognized  the 
validity  of  Rev.  St.  1899,  §  7419,  authorizing 
such  gaming,  it  was  thereafter  estopped  to 
assert  its  invaliditj',  and  forfeit  the  charter 
of  a  corporation  because  it  engaged  in  sucli 
business.  State  v.  Delmar  Jockey  Club 
[Mo.]    92    S.    W.    185. 

71.  Where,  in  partition,  both  parties  re- 
lied upon  the  validity  of  a  deed  executed 
to  one  G.  by  his  father,  which  was  in- 
effective to  pass  title,  complainants,  G.'s 
minor  heirs,  were  not  precluded  by  any  con- 
sent to  treat  such  title  as  valid,  from  claim- 
ing the  land  of  their  grandfather  through 
their  father,  and  repudiating  a  conveyance 
made  by  their  father.  Jolly  v.  Graham  [111.] 
78    N.    E.    919. 

72.  Unauthorized  acts  of  officials  will  not 
estop  a  municipal  corporation.  Board  of 
Park  Com'rs  v.  Taylor  [Iowa]  108  X.  W. 
927.  City  not  liable  for  price  of  brick  pur- 
chased by  single  trustee  in  violation  of 
the  charter,  though  it  used  the  brick.  Foun- 
tain V.  Sacramento,  1  Cal.  App.  461,  82  P.  637. 
The  doctrine  of  estoppel  cannot  be  urged 
against  the  defense  of  ultra  vires  invoked 
to  defeat  a  franchise  granted  by  public  offi- 
cers without  authority  of  law.  Unlawful 
grant  of  franchise  by  county  commissioners 
to  lay  and  maintain  water  pipes  under  pub- 
lic highways.  State  v.  Monroe,  40  Wash.  545, 
82  P.  888.  City  not  estopped  to  set  up  ille- 
gality of  purchase  of  fire  engine,  though 
it  retained  the  property  and  paid  all  but 
one  of  the  notes  given  for  the  price.  Town 
of  T\'adley  v.  Lancaster,  124  Ga.  354,  52  S. 
B.  335.  A  township  cannot  be  bound  by  es- 
toppel or  otherwise  by  the  acts  of  a  town- 
ship trustee  beyond  the  scope  of  his  limited 
statutory  authority.     Unlawful  borrowing  of 
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unauthorized  acts  of  its  agents.  A  taxpayer  whose  property  has  l^rt  n  assessed  in 
reliance  upon  a  statement  of  his  property  furnished  by  him  to  the  assessor  is 
estopped  to  deny  the  ownership  of  the  property  for  the  purpose  of  avoiding  the 
ta:s:.'*  It  has  been  held,  also,  that  an  administrator  is  estopped  to  assert  the  in- 
validity of  a  plaintiff's  marriage  to  the  deceased  in  an  action  to  enforce  her  rights 
as  a  widow.'^^ 

Estoppel  will  not  supply  the  want  of  power  or  make  valid  an  act  prohibited  by 
express  provision  of  law."®  It  cannot  be  invoked  to  change  a  status  made  crim- 
inal by  statute  into  a  lawful  one,"^^  or  so  as  to  permit  public  ofhcers  to  enforce  an 
unlawful  contract  or  to  repudiate  an  agreement  because  a  party  declines  to  be  bound 
by  an  illegal  provision.'*  A  wrongdoer,  while  retaining  the  fruits  of  his  wrong, 
cannot  interpose  an  act  intentionally  and  wrongfully  induced  by  him  as  an  estoppel 
against  tlie  injured  party  in  an  action  for  redress.'^  A  receiver  who  has  violated 
the  order  of  the  court  by  a  wrongful  disposition  of  property  cannot  invoke  the 
estoppel  of  the  OAvner  of  such  property  as  an  excuse.^'*  Eeliance,  by  the  promisee, 
upon  a  parol  promise  does  not  ordinarily  estop  the  promisor  to  invoke  the  statute 
of  frauds.^^ 

Since  parties  to  a  suit  cannot  confer  Judicial  power  upon  a  court  by  consent,  an 
estoppel  cannot  be  invoked  which  would  have  that  eifect.^^     While  the  levy  upon 


money.  Indiana  Trust  Co.  v.  Jefferson  Tp. 
[Ind.  App.]  77  N.  E.  63.  VA''here  county  tax 
certificates  were  wrongfully  transferred 
without  consideration,  the  fact  that  the 
transfer  was  voluntary  and  with  full  knowl- 
edge of  the  facts  was  no  defense  to  an  ac- 
tion by  the  county  to  recover  the  amount 
collected  by  the  assignees  from  the  delin- 
quent taxpayers.  Multnomah  County  v. 
White    [Or.]    85    P.    78. 

73.  The  state  is  not  estopped  by  the  act 
of  a  defaulting  officer,  even  in  case  of  a  be- 
lated settlement.  Defendant  who  had  re- 
ceived state  money  from  a  defaulting  sheriff 
could  not  urge  estoppel  on  the  ground  that 
the  state  had  not  required  prompt  returns 
and  settlement.  State  v.  Jahraus  [La.]  41 
So.  575.  The  state  and  a  board  of  park 
commissioners  claiming  thereunder  could 
not  be  estopped  by  the  acts  of  city  officials 
relative  to  land  claimed  by  defendants. 
Board  of  Park  Com'rs  v.  Taylor  [Iowa]  108 
N.    W.    927. 

74.  Inland  Lumber  &  Timber  Co.  v. 
Thompson    [Idaho]    S3    P.    933. 

75.  Though  marriage  void  under  the 
statute.  Smith  v.  North  Memphis  Sav.  Bank, 
115  Tenn.  12,  89  S.  W.  392.  This  decision 
seems  to  contravene  the  weight  of  author- 
ity. Williams  v.  Williams,  63  Wis.  58;  Gath- 
ings  V.  Williams,  27  N.  C.  487;  Bobbins  v. 
Potter,    98    Mass.    532. 

76.  Could  not  validate  conveyance  of 
homestead  In  which  husband  did  not  join. 
Weatherington  v.  Smith  [Neb.]  109  N.  W. 
381.  An  estoppel  as  predicated  upon  the 
maxim  that  one  cannot  be  heard  to  allege 
his  own  turpitude  cannot  control  the  law 
In  matters  concerning  which  it  speaks  defi- 
nitely and  cannot  be  given  the  effect  of 
subordinating  the  law  and  its  policy  to  the 
will  or  infirmity  of  the  citizen.  Gift  of  all 
of  one's  property  not  validated  by  estoppel. 
Ackerman  v.  Larner,   116  La.   101,   40   So.   581. 

77.  Plaintiff  in  conversion  for  alleged 
wrongful  attachment  could  not  contend  that 


the  officer  was  estopped  by  his  conduct  to 
justify  the  attachment  by  asserting  that 
plaintiff  was  engaged  in  an  unlawful  saloon 
business.  McCarthy  v.  Payne,  141  Mich.  571, 
12    Det.    Leg.   N.    570,    104    N.   W.    981. 

78.  Where  the  advertisement  of  a  county 
board  for  bids  for  a  contract  for  county 
printing  contained  an  unlawful  provision 
that  a  union  label  should  be  used  on  the 
work,  the  act  of  a  bidder  in  submitting  a 
bid  upon  the  specifications  containing  the 
illegal  clause  did  not  estop  it  to  assert  its 
illegality  in  a  proceeding  to  require  the 
board  to  approve  its  bond.  People  v.  Edg- 
comb,    98   N.    Y.    S.    965. 

79.  Complainant  w^as  fraudulently  induced 
by  E.  to  take  against  her  husband's  will,  and 
immediately  thereafter  two-thirds  of  the 
realty  was  sold  to  pay  debts  and  purchased 
by  E.,  who  expended  money  in  repairs.  Held, 
as  between  complainant  and  E.,  the  latter 
could  not  claim  that  tlie  former  was  estopped 
to  set  aside  the  election  for  fraud.  White- 
sell   V.    Strickler    [Ind.]'  78   N.    E.    845. 

50.  Receiver  in  foreclosure  could  not 
contend  that  mortgagor  consented  to  dispo- 
sition of  rents  and  was  therefore  estopped 
to  recover  them.  Starrett  v.  Berkovec,  118 
111.    App.    683. 

51.  The  fact  that  relying  on  defendant's 
oral  agreement  to  convey  a  life  estate  plain- 
tiff purchased  part  of  the  land  from  the  re- 
maindermen, defendant  knowing  that  he  so 
relied,  and  defendant's  accepting  a  partial 
payment  did  not  estop  her  to  set  up  the 
statute  of  frauds  in  an  action  on  the  agree- 
ment..    Miller   v.   Hart    [Ky.]    91    wS.   W.    698. 

83.  That  defendant's  counsel  presented  to 
the  regular  judge  a  bill  of  exceptions,  recit- 
ing that  the  regular  judge  had  presided  at 
the  trial,  could  not  estop  defendant  from 
thereafter  obtaining  an  amendment  of  the 
record  so  as  to  show  that  an  attorney,  not 
elected,  presided  as  special  judge.  Arka- 
delphia  Lumber  Co.  v.  Asman  [Ark.]  95  S. 
W.    134. 
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and  sale  of  property  by  a  person  generally  estops  him  from  denying  that  the  other 
party  has  a  leviable  interest  therein,^^  this  doctrine  does  not  extend  to  the  divesti- 
ture of  rights  imder  previous  sales  made  under  different  process.^*  A  dedication  of 
streets  invalid  under  the  statute  cannot  be  made  a  valid  statutory  dedication  by 
estoppel.®^  As  a  rule,  an  estoppel  cannot  be  invoked  against  a  trustee  in  his  repre- 
sentative capacity.^^ 

EVIDENCE. 


§  1.  Necessity  and  Duty  of  Adducing  Evi- 
dence  (1511). 

A.  Judicial  Notice  (1512). 

B.  Presumptions    and    Burden    of    Proof 

(1515). 

§   2.      Relevancy  and   Materiality    (1520). 

§  3.  Competency  or  Kind  of  Evidence  ia 
General   (1.52S). 

§   4.      Best   and   Secondary  Evidence   (1529). 

§  5.  Parol  Evidence  to  Exxilain  or  Vary 
W^ritings   (1536). 

§  6.     Hearsay  (l.">48). 

A.  General     Rules     (1548).        Matters     of 

Pedig-ree    (1552).        Market    Reports 
(1553).     Census    Reports    (1554). 

B.  Res  Gestae   (1554). 

C.  Admissions    or    Declarations    Against 

Interest    (155S). 

D.  Declarations    of    a    Person    Since    De- 

ceased   (1567). 
§   7.     Documentary  Evidence   (1567). 


A.  In    General    (1567).     Proof    of    Hand- 

writing  (1570). 

B.  Books   of    Account    (1571).     Corporate 

Records    (1573). 

C.  Public  and  Judicial  Records  and  Docu- 

ments   (1573). 

D.  Proceedings  to  Procure  Production  of 

Documentary  Evidence  (^576). 
§   8.     Evidence  Adduced  in  Former  Proceed- 
ings  (1577). 

§   9.     Expert  and   Opinion   Eviclence    (1.577). 

A.  Conclusions    and   Nonexpert    Opinions 

(1577). 

B.  Subjects  of  Expert  Testimony   (1585), 

C.  Qualifications  of  Experts   (1588). 

D.  Basis    of   Expert    Testimony    and    Ex- 

amination  of  Experts    (1590). 

5  10.  Real  or  Demonstrative  Evidence 
(1592). 

§  11.  Quantity  Required  and  ProbatiTe 
EflEect   (1594). 


Scope  of  article. — This  article  treats  specifically  of  the  competency  of  evidence, 
the  competency  of  witnesses  and  the  rules  governing  their  examination  being  entirely 
excluded,*^  and  questions  of  relevancy  and  sufficiency  of  CAndence,  except  so  far  as 
they  illustrate  some  general  rule,  being  excluded  to  titles  dealing  with  the  particular 
subject  or  issue  to  which  the  evidence  is  addressed.  Evidence  in  criminal  prosecu- 
tions is  also  treated  els^ewhere/^  though  occasional  holdings  of  undoubted  general 
application  are  here  retained. 

§  1.  Necessity/  and  duty  of  adducing  evidence.^^ — Evidence  need  not  be  ad- 
duced to  prove  facts  admitted  in  the  pleadings/"  or  by  stipulation  of  counsel,^^  or  by 
admission  in  open  court,^^  and  evidence  to  support  admitted  facts  may  properly  be 
excluded. ^^  The  admission  of  an  attorney,  made  within  the  scope  of  his  authority 
and  during  the  continuance  of  his  employment,  binds  his  client  to  the  same  extent 
as  a  stipulation.^* 


S3.  84.  Harris  v.  Stephenson  [Ala.]  41  So. 
lOOS. 

85.  Gen.  Laws  1877,  c.  100.  §  7,  relative  to 
the  dedication  of  streets  not  having  been 
complied  with,  only  a  common-law  dedica- 
tion can  result,  and  no  subsequent  conduct 
of  the  city  or  donor  can  operate  by  way  of 
estoppel  to  cure  the  defective  dedication  so 
as  to  vest  the  fee  of  the  streets  in  tlie  city. 
City  of  Leadville  v.  Coronado  Min.  Co. 
[Colo.]    86    P.    1034. 

86.  Not  estopped  by  faiftre  to  notify  de- 
fendant of  fraud  of  cotrustee.  Vohmann  v. 
Michel,    110   App.   Div.   659,   96   N.  Y.   S.    309. 

87.  See    "Witnesses,    6    C.    L..    1975. 

88.  See  Indictment  and  Prosecution,  5  C 
L.    1790. 

89.  See  5  C.  L,.  1302. 

CO.     Facts  admitted   in  pleadings,   or   legal 


inferences  from  facts  admitted,  need  not  be 
proved.  Williams'  Ex'r  v.  Chamberlain  [Kv.] 
94  S.  W.  29.  Facts  admitted  by  pleadings 
need  not  be  proved.  Kannow  v.  Farmers' 
Coop.    Shipping   Ass'n    [Neb.]    107   N.    W.    563. 

91.  Where  counsel  stipulate  that  laws  of 
a  foreign  territory  shall  be  considered  as 
evidence  in  both  courts,  proof  of  tlie  com- 
mon law  as  required  by  Ky.  St.  1903,  §  1641, 
is  not  no(-espary.  M'illiams'  Ex'r  v.  Cham- 
berlain  [Ky.]  94  S.  Vv^.  29. 

93.  Where  incorporation  of  two  com- 
panies was  admitted  in  open  court  certified 
copies  of  their  charteis  were  properly  ex- 
cluded. Armour  Packing  Co.  v.  Vietch- 
Young-  Produce  Co.    [Ala.]    39   So.   680. 

93.  Courts  are  not  bound  to  admit  evi- 
dence supporting-  adTuissions  in  tlie  plead- 
ings. Townsend  v.  Sullivan  [Cal.  App.]  84 
P.    435. 
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(§1)  A.  Judicial  notice.^" — Judicial  notice  takes  the  place  of  proof  and  is 
of  equal  force. '^^  Courts  take  Judicial  notice  of  their  own  records  and  proceedings^^ 
so  far  as  they  are  relevant  to  causes  pending  before  them,"*  but  a  court  will  not  ju- 
dicially know  that  proceedings  in  a  case  are  pending  in  another  jurisdiction.^"  An 
appellate  court  will  take  judicial  notice  of  the  terms  of  a  lower  court/  but  not  of  its 
rules.^  State  courts  take  judicial  notice  of  public  domestic  statutes-''  and  of  a  long 
continued  practipal  construction  given  such  statutes  by  public  officials  :*  of  the  Cvon- 
stitution  of  the  state ;^  of  public  documents;"  of  who  are  commissioned  officers  of 
the  state''  and  of  their  terms  of  office®  and  of  the  genuineness  of  their  signatures  ;** 
of  the  seals  of  notaries;^**  of  public  surveys  and  the  boundaries  of  counties ;^^  of 


&4.  Heywood  Bros.  &  Wakefield  Co.  v. 
Doernbecher   Mfg.    Co.    [Or.]    86    P.    357. 

95.  See   5   C.  L.   1302. 

96.  Sun  Ins.  Co.  v.  Western  Woolen  Mill 
Co.,  72  Kan.  41,  82  P.  513.  The  process  of 
taking-  judicial  notice  does  not  necessarily 
imply  that  the  judg-e  at  the  moment  actual- 
ly knows  and  feels  sure  of  the  matter  sub- 
mitted. It  merely  relieves  a  party  from  of- 
fering- evidence  because  the  matter  is  either 
known  or  can  be  easily  ascertained  by  the 
judge.      Ball  v.   Flora,    26  App.   D.  C.   394. 

97.  Matters  constituting  part  of  record 
in  the  cause.  Pavlicek  v.  Roessler,  121  111. 
App.  219.  Facts  acquired  at  prior  hearing 
of  same  cause.  State  v.  Richardson  [Or.] 
85  P.  225.  An  appellate  court  takes  judicial 
notice  of  its  own  records,  and  may  inspect 
same  in  considering  a  case,  either  on  its 
own  motion  or  on  suggestion  of  counsel. 
Hancock  v.  Diam«nd  Plate  Glass  Co.  [Ind. 
App.]  75  N.  E.  659.  Supreme  court  takes  ju- 
dicial notice  of  its  own  records,  and  hence 
will  know  that  judgment  on  which  garnish- 
ment proceedings  were  based  has  been  re- 
versed by  it.  Chicago  Herald  Co.  v.  Bryan, 
195  Mo.  590,  92  S.  W.  906.  Court  of  appeals 
may  take  judicial  notice  of  its  own  records 
to  determine  identity  of  fund  in  issue  witli 
one  recovered  for  a  certain  person  in  a  prior 
suit.  Sawyer  v.  First  Nat.  Bank  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  701,  93  S.  W.  151. 
In  garnishment  proceedings  instituted  after 
judgment  rendered  in  the  same  court,  court 
will  take  judicial  notice  of  judgment.  Baze 
v.  Island  City  Mfg.  Co.  [Tex.  Civ.  App.]  15 
Tex.    Ct.    Rep.    483,    94    S.    W.    460. 

98.  On  appeal  from  order  sustaining  de- 
murrer to  complaint  in  suit  to  set  aside  a 
judgment,  court  will  not  take  judicial  notice 
of  record  on  appeal  from  an  order  denying 
a  motion  to  set  aside  the  same  judgment. 
Estudillo  V.  Security  Loan  &  Trust  Co.  [Cal.] 
87   P.   19.' 

99.  District  court  will  not  take  judicial 
notice  of  proceedings  in  a  case  in  another 
jurisdiction.  Cumberland  Tel.  &  T.  Co.  v. 
St.  Louis,  etc.,  R.  Co.   [La.]    41   So.  492. 

1.  Supreme  court  takes  judicial  notice  of 
dates  on  which  terms  of  circuit  court  began 
and  ended.  Fry  v.  Radzinski,  219  111.  526, 
76  N.  B.  694.  Supreme  court  judicially  knows 
that  circuit  court  convened  on  a  certain  day 
and  that  its  session  was  limited  to  a  certain 
time.      McMullen   v.    Long    [Ala.]    39    So.    777. 

2.  Supreme  court  will  not  judicially  no- 
tice rules  of  district  courts  (under  Code  Civ. 
Proc.  §  3150)  specifying  what  facts  courts 
will     judicially     notice.       Bowen     v.     Webb 

•  [Mont.]    85   P.   739. 


3.  Public  laws  of  the  state.  Doss  v. 
Mermentau  Levee  Dist.  Com'rs  [La.]  41  So. 
720.  Requirements  of  cattle  quarantine 
laws.  Wabash  R.  Co.  v.  Campbell,  117  111. 
App.  630.  General  laws  of  commonwealth 
need  not  be  put  in  evidence.  Barnes  v. 
Squier  [Mass.]  78  N.  E.  731.  Courts  take 
judicial  notice  of  quarantine  laws  relating 
to  transportation  of  cattle.  Wabash  R.  Co. 
V.   Campbell,    219    111.    312,    76    N.    E.    346. 

4.  Supreme  court  will  judicially  notice 
long  continued  practical  construction  given 
by  territorial  board  of  equalization  to  stat- 
utes under  which  it  acted.  Copper  Queen 
Consol.  Min.  Co.  .v.  Territorial  Board  of 
Equalization    [Ariz.]    84  P.   511. 

5.  Court  takes  judicial  knowledge  of  re- 
peal of  statute  by  constitution.  Campbell  v. 
Shelby    County    [Ala.]     41    So.    407. 

6.  Letter  of  commissioner  of  general  land 
office  concerning  public  lands  in  railway 
grant  is  a  public  document  and  will  be  ju- 
dicially noticed.  Southern  Pac.  Co.  v.  Lip- 
man,   148   Cal.  480,   83  P.  445. 

7.  Courts  take  judicial  notice  of  commis- 
sioned ofRcers  of  the  state  and  county  but 
not  of  de  facto  officers.  Williams  v.  Finch 
[Ala.]    41   So.   834. 

8.  Of  terms  of  public  offlcers  fixed  fey 
statutes  of  the  territory.  Aultman  Taylor 
Machinery  Co.  v.  Burchett,  15  Okl.  490,  83 
P.  719.  Where  the  sufficiency  of  a  bond  of  a 
county  supervisor,  the  amount  of  wliich  was 
based  on  the  taxes,  was  in  issue,  the  court 
took  judicial  notice  of  the  time  when  his 
term  of  offlce  began  and  that  at  that  time 
certain  taxes  had  not  been  collected.  State 
V.  Smith   [Miss.]   40   So.   22. 

9.  Genuineness  of  signatures  of  commis- 
sioned officers  of  the  state.  Ryan  v.  Young 
[Ala.]  41  So.  954.  That  a  successor  to  the 
officer  who  signed  a  document  in  question 
has  been  chosen  does  not  alter  the  rule.     Id. 

10.  Of  seals  of  notaries  public.  Code  Civ. 
Proc.  §  1875,  subd.  7.  Pardee  v.  Schanzlin 
[Cal.   App.]    86   P.    812. 

11.  State  V.  Southern  R.  Co.  [N.  C]  54 
S.  E.  294.  Governmental  survey  of  territory 
of  state,  and  relative  location  as  originally 
laid  off,  and  the  effect  of  legislative  enact- 
ments changing  boundaries  and  creating  new 
counties.  Huxford  v.  Southern  Pine  Co.,  124 
Ga.  181,  52  S.  E.  439.  In  an  action  to  recover 
taxes  paid  a  county  on  the  ground  that  the 
land  taxed  was  situated  in  another  county, 
the  court  should  judicially  notice  the  loca- 
tion of  the  boundary  line  between  the  two, 
this  being  established  by  Pol.  Code  §§  3918. 
3919.  Merritt  v.  Trinity  County  [Cal.  App.] 
84    P.    675. 
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"the  classification  to  which  a  certain  county  belongs;^-  of  the  location  of  cities -^^  of 
the  jjopulation  of  towns  and  cities  as  shown  by  tlxi  last  Federal  census;^*  of  the 
permanent  locations  of  important  railroads  ;^=  of  the  navigability  of  rivers.^°  Courts 
may  take  judicial  cognizance  of  the  boundaiies  of  a  city  established  by  a  public  stat- 
ute/' but  cannot  know  the  boundaries  of  cities  not  so  established/®  nor  that  certain 
■designated  streets  are  within  or  outside  of  the  limits  of  a  city.^^  A  state  court  will 
take  judicial  notice  of  a  charter  granted  to  a  railroad  company  by  the  secretary  of 
state  under  a  general  statute  authorizing  such  incorporation.-'' 

Courts  will  not  take  judicial  notice  of  the  statutes  of  another  state/^  nor  of  the 
decisions  of  its  courts.--  Laws  of  the  United  States  and  regulations  of  the  executive 
departments  will  be  judicially  noticed/^'  but  it  is  better  practice  to  incorporate  de- 
partmental regulations  in  the  record,  on  appeal  to  a  Federal  court-^"*  The  terms 
•of  a  treaty  with  Indians,  setting  aside  certain  lands  within  the  state,  as  a  reserva- 
tion for  a  certain  tribe,  will  be  judicially  noticed  by  the  state  courts.-^  A  city  char- 
ter-«  ai'.d  the  fact  of  incorporation  of  a  city  and  that  its  charter  has  been  amended^' 
will  be  judicially  noticed  when  shown  by  a  public  statute.     State  courts  of  o-eneral 


12.  That  a  particular  county  belonsrs  to 
a  certain  class  witliln  a  statutory  classifica- 
tion. Alameda  County  v.  Dalton,  148  Cal. 
246.    82    P.    1050. 

13.  Geographical  positions  of  cities  and 
towns  within  tlie  jurisdiction.  State  v. 
•Southern  R.  Co.  [N.  C]  54  S.  E.  294.  County 
within  which  a  city  of  the  state  is  located. 
Anniston  Elec.  &  Gas  Co.  v.  Elwell  [Ala.] 
42  So.  45.  Distance  bet^veen  two  towns  on 
railroad  in  the  state.  .Tohnson  v.  Atlantic 
•Coast  Line  R.  Co.  [N.  C]  53  S.  E.  362.  Court 
will  take  judicial  notice  that  a  certain  place 
is  a  city  and  the  county  seat  of  a  certain 
■county  in  another  state.  Phillips  v.  Lind- 
ley,   98  N.  Y.  S.  4  23. 

14.  Page  V.  McClure  [Vt.]  64  A.  451;  Fer- 
rell  V.  Ellis,   129   Iowa,   614,   105  N.  W.   993. 

15.  F.uns  an,d  locations  of  railroa.ds  be- 
tween two  points  in  the  state.  Texas,  etc., 
R.  Co.  V.  Walker  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  836,  95  S.  W.  743.  Judicial  notice 
taken  of  permanent  location  of  important 
line  of  railroad  through  the  state  upon  a 
firmly  estalished  route,  and  that  certain 
lands  conveyed  to  the  railroad  company  by 
patent  from  tlie  state  under  authority  of 
an  act  of  congress,  are  -wvlthin  the  limits  of 
such  permanent  location  and  a  part  of  the 
lands  granted  to  the  company.  Worden  v. 
Cole    [Kan.]    86    P.    464. 

16.  That  Tennessee  river  is  a  navigable 
stream.  Terrell  v.  Paducah  [Ky.]  92  S.  W. 
310.  Judicial  notice  will  be  taken  of  the 
navigability  of  large  streams  which  are 
used  for  navigation  as  a  matter  of  common 
knowledge,  but  the  navigability  of  streams 
for  sucli  purposes  as  floating  logs  is  a 
matter  for  proof.  McKinney  v.  Northcutt, 
114    Mo.    App.    146,    89    S.    W.    351. 

Contra;  Judicial  notice  will  not  be  taken 
of  wliether  a  stream  is  or  is  not  navigable; 
this  is  a  question  of  fact  for  the  jury.  Peo- 
ple v.  Board  of  Supervisors,   122   111.  App.  40. 

17.  18.  City  of  Topeka  v.  Cook,  72  Kan. 
595,   84   P.   376. 

IJ).  As  that  an  alley  between  two  desig- 
nated streets  is  within  territorial  limits  of 
City  of  Topeka.  City  of  Topeka  v.  Cook,  72 
Kan.    595,    84    P.    376. 


20.  Atlanta  &  W.  P.  R.  Co.  v.  Atlanta, 
etc..   R.   Co.,    124    Ga.   125,   52   S.    E.   320. 

21.  Leathe  v.  Thomas  [111.]  75  N.  E.  810; 
White  V.  Richeson  [Tex.  Civ.  App.]  94  S.  W. 
202;  Smith  v.  Aultman  [Mo.  App.]  96  S.  W. 
1034;  McKnight  v.  Oregon  Short  Line  R  Co. 
[Mont.]  82  P.  661.  Statutes  of  another  state 
must  be  proved  as  any  other  fact.  Snuffer 
v.  Karr,  197  Mo.  182,  94  S.  W.  983,  Courts 
will  not  take  judicial  knowledge  of  statutes 
of  another  state  under  which  a  corporation 
was  organized.  Cumberland  Tel.  &  T.  Co. 
V.    St.    Louis,    etc.,    R.    Co.    [La.]    41    So.    492. 

22.  Judicial  notice  cannot  be  taken  of  the 
decisions  of  the  courts  of  other  states. 
Southern  Exp.  Co.  v.  Owens  [Ala.]  41  So.  752. 

23.  Laws  of  the  United  States  and  regu- 
lations of  land  ofl^ce  relating  to  sales  of 
public  lands  and  issuance  of  patents  there- 
to. Kimball  v.  McKee  [Cal.]  86  P.  1089. 
Regulations  of  Federal  department  of  ag- 
riculture, relative  to  transportation  of  cat- 
tle, will  be  judicially  noticed  by  state  courts. 
State  V.  Southern  R.  Co.  [N.  C]  54  S.  E.  294. 
For  purposes  of  removal  of  a  cause,  a  Fed- 
eral court  will  take  judicial  notice  that  a 
corporation  named  in  a  pleading  is  one  cre- 
ated by  Federal  law.  Heffelflnger  v.  Choc- 
taw, etc.,  R.  Co.,  140  F.  75.  Judicial  notice 
taken  that  there  is  a  Federal  statute  mak- 
ing the  laws  of  Arkansas  operative  in  In- 
dian Territory.  Bink  v.  State  [Tex.  Cr. 
App.]    89    S.    W.    1075. 

24.  Departmental  regulations  should  be 
put  in  the  record  of  the  trial  court;  it  is  un- 
fair to  a  Federal  appellate  court  to  ask  it 
to  judicially  notice  such  regulations.  Nagle 
V.   U.   S.    [C.    C.   A.]    145   F.    302. 

25.  As  that  the  reservation  belonged  to 
the  tribe  as  such  and  not  to  the  Indians  as 
individuals.  Peano  v.  Brennan  [S.  D.]  106 
N.   W.  409. 

2G.  Judicial  notice  will  be  taken  of  a  city 
charter  when  it  is  made  a  public  act.  City 
of  Austin  V.  Forbis  [Tex.]  13  Tex.  Ct.  Rep. 
818,    89    S.   W.   405. 

27.  That  City  of  Houston  has  been  in- 
corporated for  over  40  years  and  that  its 
charter  has  been  amended  from  time  to  time 
by  the  legislature.  City  of  Houston  v. 
Dooley    [Tex.    Civ.    App.]    89    S.    W.    777. 
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jurisdiction  cannot  judicially  notice  municipal  ordinances/®  but  municipal  courts 
may  do  so.^" 

All  courts  take  judicial  notice  of  matters  of  common  and  general  knowledge/" 


28.  state  courts  cannot  judiciaHy  notice 
municipal  ordinances  and  regulations.  Town 
of  Canton  v.  Madden  [Mo.  App.]  96  S.  W. 
699.  Municipal  ordinances.  Gardner  v.  State 
[Ark.]  97  S.  W.  48.  City  ordinances.  City 
of  St.  Louis  V.  Liessing,  190  Mo.  464,  89  S. 
W.  611.  No  court  except  the  municipal  court 
can  take  judicial  notice  of  a  municipal  ordi- 
nance. Hill  V.  Atlanta,  125  Ga.  697,  54  S.  E. 
354. 

29.  Ex  parte  Luening  [Cal.  App.]  84  P. 
445.  In  a  trial  before  a  municipal  court,  tlie 
recorder  or  other  presiding  judge  may  take 
judicial  notice  of  the  ordinances  of  tlT^  city 
defining  offenses  against  the  same.  Hill  v. 
Atlanta.    125    Ga.    697,    54    S.    E.    354. 

30.  That  v/hisky  is  intoxicating.  Wilcox- 
son  V.  State  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep. 
33,  91  S.  W.  581.  That  kerosene  is  product 
of  crude  petroleum.  Moeckel  v.  C.  A.  Cross 
&  Co.,  190  Mass.  280.  76  N.  E.  447.  That  no 
fruit  is  growing  on  peach  or  apple  trees 
on  or  about  January  10th.  Putnam  v.  St. 
Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  651,  94  S.  W.  1102.  The  court  will 
take  judicial  notice  that  cigarettes  are  gen- 
erally made  of  tobacco  rolled  within  "small 
pieces  of  tissue  paper  of  the  size  of  about 
one  and  three-fourths  inches  by  three  and 
one-fourth  inches."  Kappes  v.  Chicago,  119 
111.  App.  436.  Manner  of  loading  ties  for 
exportation  by  water.     Ayer  &  Lord  Tie  Co. 

•V.  Keown  [Ky.]  93  S.  W.  588.  That  a  time 
after  4  and  before  6  o'clock  in  the  afternoon 
of  September  16th  is  before  sunset.  Dayton 
&  W.  Traction  Co.  v.  Marshall,  36  Ind.  App. 
491,  75  N.  E.  824.  That  the  maintenance  of 
switch  lanterns  at  railroad  sidings  tends 
to  promote  the  safety  of  employes  and  the 
traveling  public.  Southern  R.  Co.  v.  Blan- 
ford's  Adm'x  [Va.]  54  S.  E.  1.  That  in  many 
counties  of  Kentucky  most  important  high- 
ways are  toll  roads  built  largely  by  private 
capital.  Rousch  v.  Vanceburg,  etc.,  Turn- 
pike Co., '27  Ky.  L.  R.  542,  85  S.  W.  735. 
That  a  company  organized  under  state  laws 
and  operating  a  street  railway  is  a  carrier 
of  passengers.  Indianapolis  St.  R.  Co.  v. 
Ray  [Ind.]  78  N.  E.  978.  Necessity  of  keep- 
ing locomotive  engine  in  good  condition  and 
repair.  Wabash  R.  Co.  v.  Thomas,  117  111. 
App.  110.  Of  such  soil  conditions  within  its 
territorial  jurisdiction  as  are  matters  of 
common  knowledge.  City  of  Chicago  v. 
Duffy,  117  111.  App.  261.  Laws  of  nature; 
effect  of  freshet  in  stream  on  riparian  land 
under  certain  circumstances.  Morton  v.  Or- 
egon Short  Line  R.  Co.  [Or.]  87  P.  151.  Courts 
judicially  know  that  mass  of  property  in 
the  state  is  made  up  of  lands  and  person- 
alty, but  not  the  amount  of  personalty. 
Georgia  R.  &  Banking  Co.  v.  T\"right,  125 
Ga.  589,  54  S.  E.  52.  Supreme  court  of  New 
York  county  will  take  judicial  notice  of 
sufficient  facts  concerning  public  streets  of 
city  to  identify  places  described  in  a  peti- 
tion. In  re  City  of  New  York,  48  Misc.  602, 
96  N.  Y.  S.  554.  In  determining  whether  a 
patent  has  been  infringed,  court  will  take 
judicial  notice  of  facts  of  general  knowledge 
and    devices    in    common    use    wherein    the 


same  or  a  similar  principle  is  involved  as 
in  tlie  claimed  invention.  Baker  v.  Dun- 
combe  Mfg.  Co.  [C.  C.  A.]  146  F.  744.  Courts 
will  take  judicial  notice  of  general  duties 
and  character  of  occupations  classed  as 
"professions,"  in  determining  what  are  pro- 
fessional instruments  exempt  from  execu- 
tion. O'Reilly  V.  Erlanger,  lOS  App.  Div. 
318.  95  N.  Y.  S.  760.  Courts  will  take  judi- 
cial notice  of  the  meaning  of  English  words 
and  of  such  matters  of  general  knowledge, 
science,  or  natural  history  as  are  or  may 
be,  known  by  men  of  ordinary  understand- 
ing and  intelligence.  Sun  Ins.  Co.  v.  West- 
ern Woolen-Mill  Co.,  72  Kan.  41,  82  P.  513. 
Judicial  notice  taken  by  Federal  supreme 
court  that  in  New  Mexico  and  other  parts 
of  the  -west  cattle  are  required  to  be  brand- 
ed to  identify  ownership,  and  that  they  run 
at  large  in  great  stretches  of  country  with 
only  the  brands  or  other  marks  to  identify 
them.  Territory  of  New  Mexico  v.  Denver, 
etc.,   R.   Co.,   27  S.   Ct.   1. 

Not  judicially  nottcetl:  Tliat  50  or  55 
miles  an  hour  is  not  a  dangerous  rate  for  a 
train.  Texas  &  N.  O.  R.  Co.  v.  Langliam 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  567,  93  S. 
W.  686.  That  a  foggy  night  brings  a  foggy 
morning.  Id.  Courts  will  not  take  judicial 
notice  of  the  compact  made  by  members  of 
a  labor  union  witli  the  union,  nor  of  the 
principles  governing  sucli  unions.  Birming- 
liam  Paint  &  Roofing  Co.  v.  Orampton  [Ala.] 
39  So.  1020.  A  custom  of  agents  in  selling 
hotel  furnishings  to  enter  into  a  covenant 
that  the  seller  shall  not  engage  in  a  com- 
peting iMisiness  if  it  exists  cannot  be  judi- 
cially noticed.  Sanders  v.  Brown  [Ala.]  39 
So.  732.  Held  that  court  could  not  take 
judicial  notice  of  location  of  "Denver  Tram- 
way Company"  or  of  "South  Broadway" 
wliere  there  was  no  proof  of  tlie  town,  city, 
county,  or  state  wherein  they  were  situ- 
ated. IngersoU  v.  Davis  [Wyo.]  82  P.  867. 
Court  does  not  take  judicial  knowledge  that 
there  are  but  two  telegraph  companies  in 
the  state.  State  v.  Atlantic  Coast  Line  R. 
Co.  [Fla.]  40  So.  875.  Courts  cannot  take 
judicial  knowledge  of  character  of  light 
supplied  and  maintained  at  any  time  by  an 
incorporated  town  of  the  state.  Cliicago, 
etc.,  R.  Co.  V.  Salem  [Ind.]  76  N.  E.  631. 
Where  a  protest  is  made  to  the  granting 
of  a  liquor  license  the  court  will  not  take 
judicial  notice  that  the  protest  is  signed 
by  persons  qualified  as  signers.  Guinn  v. 
Cumberland  County  Ct.  [Ky.]  90  S.  W.  274. 
Where  it  appears  that  only  two  persons 
in  the  state  have  been  proceeded  against 
for  taxes  on  a  particular  kind  of  personal 
property,  tlie  court  cannot  take  judicial  no- 
tice that  there  are  other  persons  in  the  state 
who  own  personal  property  of  that  descrip- 
tion and  who  have  not  been  required  to 
pay  taxes.  Georgia  R.  &  Banking  Co.  v. 
Wright,  125  Ga.  589,  54  S.  E.  52.  Court  does 
not  know  judicially  that  a  municipal  ordi- 
nance providing  for  cess  pools  in  its  system 
of  sanitation  is  oppressive  or  unreasonable. 
Logan  V.  Childs  [Fla.]  41  So.  197.  Court 
cannot    take    judicial    notice    that    racing   as- 
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such  as  historical  facts. ^^  general  customs  and  usages/^  and  the  coincidence  of  da3'S 
of  the  month  witli  days  of  the  'o-eek.^'' 

(§1)  B.  Presumptions  and  hurden  of  proof. ^* — The  so-called  conclusive  pre- 
sumptions, being  in  effect  rules  of  substantive  law,  are  not  here  treated;  and  only 
those  disputable  presumptions  which  are  of  wide  application  are  discussed  or  illus- 
trated. 

It  is  competent  for  the  legislature  to  establish  rules  of  evidence  which  do  not 
conflict  with  constitutional  rights  and  privileges.^"  Thus,  statutes  which  make  pub- 
lic records  or  documents,^^  or  proof  of  certain  facts,^^  presumptive  evidence  of  cer- 
tain other  ulHmate  facts  are  valid. 

A  presumption  of  fact  is  simply  an  inference  or  conclusion  logicallv  deduced 
from  known  data.  Such  a  presumption  cannot  be  based  upon  another  disputable 
presumption,"®  but  must  be  an  immediate  inference  from  facts  proved.^®  Such  a 
presumption  is  only  evidence  to  be  considered  by  a  jury  in  determining  the  issue 
before  tliem,  and  the  weight  of  such  evidence  will  depend  upon  the  circumstances 
under  which  the  presumption  is  invoked.^^  Presumptions  of  this  nature  are  always 
disputable,  even  when  declared  by  statute,*^  in  the  absence  of  express  statutory 
provisions  to  the  contrary.*^     TMien  controverted  by  other  evidence,  they  have  been 


sociation  created  and  paid  over  each  year 
a  fund  for  an  agricultural  exhibit  at  tlie 
state  fair  when  it  in  fact  had  no  such  ex- 
hibit. State  V.  Delmar  Jockey  Club  [Mo.] 
92   S.  W.    185. 

31.  That  country  was  in  a  state  of  war 
in  1S61,  and  that  state  of  Mississippi  had  a 
de  facto  government  'u-hose  ofRcials  were 
bound  to  obey  its  mandates.  Day  v.  Smith 
[Miss.]  39  So.  526.  That  governments  of 
Italy  and  the  United  States  are  at  peace. 
Trotta's  Adm'r  v.  Johnson  [Ky.]  90  S.  W. 
540.  Courts  will  take  judicial  notice  of  the 
division  of  the  Methodist  Episcopal  Church, 
the  territory  over  which  each  division  ex- 
ercises jurisdiction  and  the  articles  of  sepa- 
ration, with  reference  to  the  territorial  di- 
vision of  the  property.  Malone  v.  La  Croix 
■[Ala.]    41    So.    724.  | 

32.  Appellate  court  judicially  knows  that  j 
"f.  o.  b."  means  free  on  board.  Kilmer  v.  I 
Moneyweight  Scale  Co.,  36  Ind.  App.  568,  i 
76  X.  E.  271.  The  abreviation  "pres."  for 
"president"  is  in  such  common  use  that  | 
court.s  will  take  judicial  notice  of  its  mean- 
ing. Griffin  v.  Erskine  [Iowa]  109  N.  TV.  13. 
Tliat  men  ordinarily,  during  business  hours, 
wear  their  watches  in  their  vests.  TVamser 
v.  Browning,  King  &  Co.,  109  App.  Div.  53, 
95  N.  T.  S.  1051.  Courts  are  bound  to  take 
judicial  notice  of  all  common-law  rights  and 
duties  and  of  general  customs.  Clement  v. 
Graham,  78  Vt.  290,  63  A.  146.  Court  takes 
judicial  notice  that  "standard"  or  "railroad" 
time  is  the  system  for  designating  time 
which  has  been  in  general  use  in  the  juris- 
diction since  territorial  days.  Orvik  v. 
Casselman  [N.  D.]  105  N.  W.  1105.  Courts 
cannot  judicially  know  the  business  hours 
of  a  particular  bank,  but  will  take  judicial 
notice  that  the  usual  opening  hour  for  banks 
in  cities  and  towns  of  same  size  is  9  o'clock 
a.  m.  Lewis,  Hubbard  &  Co.  v.  Montgomery 
Supply  Co.  [TV.  Va.]  52  S.  E.  1017.  Though 
courts  cannot  judicially  notice  tlie  existence 
or  mode  of  business  of  any  particular  bank 
they    will    take    judicial    notice    that    in    all 


cities  and  towns  of  large  population  and 
extensive  business  there  are  banks  which 
have  rules  and  regulations  governing  theTr 
mode  of  business,  and  that  parties  dealing 
with  them  or  in  commercial  paper  conform 
thereto.      Id. 

33.  The  court  will  take  judicial  notice 
that  a  certain  date  was  Sunday.  State  v. 
Bergfeldt,   41   Wash.   234,   83   P.    177. 

34.  See    5    C.    L.    1303. 

35.  Banks  v.  State,  124  Ga.  15,  52  S.  B. 
74. 

36.  Competent  for  legislature  to  make 
certified  copies  of  mine  inspectors'  reports 
prima  facie  proof  of  truth  of  recitals.  An- 
dricus'  Adm'r  v.  Pineville  Coal  Co.  [Ky.] 
90  S.  W.  233.  It  is  competent  for  the  legis- 
lature to  make  the  records  of  a  county 
clerk's  office  prima'  facia  evidence  of  the 
existence  or  nonexistence  of  a  license  to 
practice  medicine,  and  an  objection  that 
such  statute  is  unconstitutional  as  declaring 
an  arbitrary  and  illogical  rule  of  evidence 
is  untenable.  State  v.  Lawson,  40  Wash. 
455,   82   P.   750. 

37.  Act  of  1903  (relative  to  procuring  ad- 
vance under  pretended  contract  of  hire) 
making  proof  of  certain  facts  presumptive 
evidence  of  a  fraudulent  intent  is  valid. 
Banks  V.   State,    124   Ga.   15,   52   S.   E.   74. 

38.  An  inference  of  fact  cannot  be  legiti- 
mately drawn  from  a  rebuttable  presump- 
tion, but  only  from  premises  wliich  are  cer- 
tain. United  States  Fidelity  &  Guaranty  Co. 
V.  Des  Moines  Nat.  Bank  [C.  C.  A.]  145  F. 
273. 

39.  United  States  Fidelity  &  Guaranty  Co. 
v.  Des  Moines  Nat.  Bank  [C.  C.  A.]  145  F. 
273. 

40.  People  V.  Wong  Sang  Lung  [Cal. 
App.]    84   P.   843. 

41.  The  statutory  presumption  of  fraQd 
arising  from  a  sale  of  goods  in  bulk  without 
complying  with  the  statute  regulating  such 
sales  may  be  overcome  by  evidence  of  good 
faith.  Williams  v.  Fourth  Nat.  Bank,  15 
Okl.   477,   82   P.  496. 
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said  to  cease  to  operate/^  but  the  question  whether  they  have  in  fact  been  overcome 
by  other  facts  is  ordinarily  for  the  jury." 

Among  the  presumptions  of  fact  commonly  recognized  is  the  presumption  that 
a  person,  a  relation  or  status,  or  a  state  of  facts,  once  sho^\Ti  to  exist  continues  to 
exist, '^"  but  not  that  it  existed  at  a  previous  date.*^  Identity  of  person  is  presumed 
from  identity  of  name,*"  especially  where  there  is  also  a  similarity  in  residence,  or 
trade,  or  circumstances,  or  where  the  name  is  unusual,*®  but  this  presumption  can- 
be  invoked  only  in  a  case  where  the  name  is  to  be  applied  to  a  particular  person  in- 
volved.*^ If  the  name  is  common  in  the  vicinity,  or  if  it  be  shown  that  there  is 
more  than  one  person  to  whom  the  name  may  be  applied,  there  can  be  no  presumption 
that  such  person  is  the  one  to  whom  the  jury  should  apply  it.^°  Proof  that  a  letter 
was  properly  addressed,  stamped,  and  mailed,^^  raises  a  presumption  of  fact  that  it 
was  received  in  due  course  by  the  addressee,^^  rebuttable,  of  course,  by  contrary 
proof.^^  Possession  of  a  written  contract  is  only  prima  facie,  not  conclusive  evi- 
dence of  delivery.^*  This  presumption  is  not  raised  where  the  instrument  shows 
on  its  face  that  some  act  remains  to  be  done  to  make  it  complete. ^^     Where  party 


42.  Code  Civ.  Proc.  §  1962,  declares  cer- 
tain presumptions  conclusive.  People  v. 
Wong  Sang  Lung  [Cal.  App.]   84  P.   843. 

43.  Under  the  California  code,  the  pre- 
sumptions which  are  declared  to  be  disput- 
able are  in  effect  only  inferences  which,  in 
the  absence  of  any  controverting  evidence, 
the  jury  is  required  to  make.  Code  Civ. 
Proc.  §  1963.  People  v.  Wong  Sang  Lung 
[Cal.  App.]  84  P.  843.  Such  disputable  pre- 
sumptions cease  to  operate,  so  as  to  re- 
quire certain  deductions  by  the  jury,  when 
controverted    by    other    evidence.      Id. 

44.  Whether  a  presumption  of  fact  has 
been  overcome  by  other  facts  aftd  circum- 
stances shown  is  for  the  jury.  Opet  v. 
Denzer  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  118, 
93  S.  W.  527.  The  presumption  that  letters 
and  telegrams  sent  in  due  course  of  busi- 
ness were  received  by  the  addressee  is  re- 
buttable, but  whether  it  has  been  rebutted 
is  for  the  jury.  Long  Bell  Lumber  Co.  v. 
Nyman  [Mich.]  13  Det.  Leg.  N.  577,  108 
N.   W.    1019. 

45.  When  the  existence  of  a  person,  a 
personal  relation  or  a  state  of  things  is 
once  established  by  proof,  the  law  presumes 
the  continuance  thereof  until  the  contrary 
is  shown  or  until  a  different  presumption  is 
raised  from  the  nature  of  the  subject  in 
question.  Adjudicated  status  of  college  pre- 
sumed to  continue.  State  v.  Chittenden,  127 
Wis.  468,  107  N.  W.  500.  Where  it  is  alleged 
that  another  and  prior  action  had  been 
brought  relating  in  some  degree  to  the  same 
subject-matter,  and  there  is  no  allegation 
that  such  prior  action  had  been  determined. 

"it  must  be  assumed  to  be  still  pending. 
Williams  v.  Ellis    [Me.]    63  A.   818. 

Rule  held  inapplicable!  Evidence  that 
sacks  of  fertilizer  were  tagged  when  de- 
livered to  a  carrier  for  shipment  does  not 
raise  a  presumption  that  they  were  still 
tagged  when  delivered  at  destination.  Ala- 
bama Nat.  Bank  v.  Parker  &  Co.  [Ala.] 
40    So.    987. 

4G.  Proof  of  insanity  raises  no  presump- 
tion of  its  past  existence.  In  re  Dalbeer's 
Estate    [Cal.]    86   P.    695. 

47,    48.     Layton    V.    Kraft,    98    N.    Y.    S.    72. 


49,  50.  People  v.  Wong  Sang  Lung  [Cal. 
App.]    84    P.    843. 

51.  Proof  that  a  letter  was  "mailed"  to 
the  addressee  is  sufficient  to  raise  the  pre- 
sumption that  it  was  received  in  due  course. 
Ward  V.  Morr  Transfer  &  Storage  Co.  [Mo. 
App.]  95  S.  W.  964.  Mere  proof  that  an  ad- 
dress had  been  "sent"  does  not  warrant  an 
infejence  that  it  was  duly  mailed  so  as  to 
raise  a  presumption  that  it  was  I'oceived  in 
due  course  of  mail.  Id.  That  a  letter,  duly 
addressed,  was  stamped  before  it  was  mail- 
ed may  be  proved  by  evidence  that  only 
stamped  envelopes  were  used  in  the  office 
of  the  sender,  and  that  clerks  in  the  office 
always  used  these  envelopes  for  letters  of 
the  sender.  Burch  v.  Americus  Grocery  Co., 
125  Ga.  153,  53  S.  B.  1008.  Where  a  witness 
testifies  that  he  mailed  a  letter  by  deposit- 
ing it  in  a  street  letter  box,,  it  is  presumed 
that  the  letter  was  duly  stamped.  Reynolds 
V.  Maryland  Casualty  Co.,  30  Pa.  Super.  Ct. 
456. 

52.  Siebe  v.  Heilman  Mach.  Works  [Ind. 
App.]  77  N.  E.  300;  Onet  v.  Denzer  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  118,  93  S.  W.  527. 
There  is  a  presumption  that  letters  and  tel- 
egrams sent  in  due  course  of  business  were 
received  by  the  addressee.  Long  Bell  Lumber 
Co.  v.  Nyman  [Mich.]  13  Det.  Leg.  N.  577,  108 
N.  W.  1019.  Where  there  was  proof  that 
check  was  enclosed  in  properly  addressed 
and  mailed  letter,  and  that  it  would  have 
reached  the  addressee  in  due  course  the 
next  day,  the  issue  of  receipt  of  the  check 
was  raised.  Pink  Front  Bankrupt  Store  v. 
Mistrot  &  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.    889,    14    Tex.    Ct.   Rep.    200,    90    S.   W.    75. 

53.  Presumption  that  letter  directed  to 
person  in  the  same  city  and  mailed-  in  the 
morning  was  delivered  the  same  day  over- 
come, where  addressee  testified  he  did  not 
receive  it,  and  mail  carrier  testified  post 
mark  showed  it  was  not  received  at  post 
office  until  3  hours  after  the  last  delivery, 
and  would  not  have  been  delivered  ordi- 
narily until  next  morning.  Beeman  v.  Su- 
preme 'Lodge,  Shield  of  Honor  [Pa.]  64  A. 
792. 

54.  Dodd  V.  Kemnitz  [Neb.]  104  N.  W. 
1069. 
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to  an  instrument  signs  with  a  cross  mark,  it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  illiterate  and  could  not  read.^®  A  negotiable 
note  or  order  drawn  by  a  debtor  and  accepted  by  the  creditor  is  presumed  to  be  pay- 
ment on  an  existing  indebtedness,^'  but  this  presumption  is  rebuttable.-^^ 

Failure  to  produce  available  evidence  on  a  material  issue  raises  the  presumption 
that  the  evidence,  if  produced,  would  be  unfavorable  to  the  party  suppressing  it,"^  and 
failure  to  call  an  available  witness  to  rclnit  a  prima  facie  showing  made  by  the  other 
party  on  a  particular  issue''''  warrants  the  inference  by  the  jury  that  the  testimonv 
of  the  witness,  if  caJled,  would  be  unfavorable.®^  For  the  purpose  of  meeting  thi? 
presumption,  evidence  explaining  failure  of  a  party  to  call  a  particular  person  as  a 
witness  is  admissible,®-  and  where  it  is  made  to  appear  that  such  person  was  not 
in  fact  available  as  a  witness,  no  unfavorable  presumption  arises.®^  No  unfavorable 
inference  can  be  drawn  from  the  failure  or  refusal  of  a  partv  to  waive  his  T)rivile<7e 
as  to  information  acquired  by  his  physician  in  a  professional  capacity.®*  There  is 
a  conflict  as  to  whether  it  may  be  shown,  in  a  personal  injury  action,  that  plaintifC 


55.  Rule  applied  where  insurance  policy- 
lacked  revenue  stamp.  Amos-Richia  v. 
Northwestern  Mut.  Life  Ins.  Co.  [Mich.]  13 
Det.    Leg.    N.    129,    107    N.    W.    707. 

56.  Interstate  Coal  &  Iron  Co.  v.  Clint- 
wood   Coal   &  Timber   Co.    [Va.]    54    S.   E.    ^93. 

57.  Lewis    v.    England    [Wyo.]    82    P.    869. 

58.  Acceptance  of  checks  held  not  pay- 
ments on  an  account  where  it  was  shown 
tliat  checks  were  cashed  by  the  creditor  to 
enable  debtor  to  pay  off  his  employes,  there 
being  no  bank  convenient.  Lewis  v.  Eng- 
land   [V^'yo.]    82   P.    869. 

59.  Lewis  v.  Fleer,  30  Pa.  Super.  Ct.  237; 
Alexander  v.  Blaekman.  26  App.  D.  C.  541; 
Robinson  v.  Union  Cent.  Life  Ins.  Co.,  144 
F.  1005;  Choctaw  &  M.  R.  Co.  v.  Newton 
[C.  C.  A.]  140  P.  225.  From  an  omission  to 
produce  certain  evidence,  jury  may  infer 
either  that  it  could  not  be  produced,  or,  if 
produced,  would  be  unfavorable  to  party 
failing  to  produce  it.  Murray  v.  Joseph, 
146  F.  260.  If  parties  to  a  suit  have  evi- 
dence peculiarly  within  their  own  knowl- 
edge and  do  not  produce  it,  the  presumption 
is  that  if  produced  it  would  be  unfavor- 
able. W'estern  Union  Tel.  Co.  v.  McClelland 
[Ind.  App.]  78  N.  E.  672.  Evidence  being 
conflicting  as  to  whether  a  rope  which  had 
parted  was  defective,  failure  of  the  vessel, 
which  had  tlie  rope,  to  produce  it.  would  be 
construed  against  it  in  solving  the  doubt. 
The  Luckenbacli.  144  F.  980.  In  action  of 
trover,  where  defendant  failed  to  produce 
lease,  jury  was  warranted  in.  assuming  that 
provisions  as  to  his  right  to  remove  goods 
were  unfavorable  to  defendant.  Willson  v. 
Griswold,  73  Conn.  515,  63  A.  659.  Where 
veins  included  in  mining  lease  were  in  dis- 
pute between  the  lessor  and  lessee,  failure 
of  the  lessor  to  produce  its  ofRce  map,  re- 
ferred to  in  the  description  in  the  lease, 
warranted  the  presumption  that  the  map 
if  produced,  would  be  evidence  unfavorable 
to  the  lessor.  Isabella  Gold  Min.  Co.  v. 
Glenn    [Colo.]    86    P.    349. 

60.  Where  a  defendant  fails  to  make  out 
a  prima  facie  defense  plaintiff  is  not  bound 
to  offer  any  counter  evidence,  and  in  such 
case  the  rule  that  an  unfavorable  inference 
may  be  drawn  against  a  party  who  fails 
to     produce    available    proof    has    no    appli- 


cation.    Southern  Exp.  Co.  v.  B.  R.   Elec.  Co. 
[Ga.]    55    S.    E.    254. 

61.  Where  wife  and  sons  of  a  tax  debtor 
were  living  in  the  parish  where  the  trial 
was  liad.  and  were  not  called  as  witnesses 
by  the  defendant  to  testify  as  to  the  al- 
leged death  of  the  husband  and  father  prior 
to  1890,  the  presumption  is  that  their  testi- 
mony would  not  have  aided  in  establishing 
such  contention.  Iberia  Cypress  Co.  v. 
Thorgeson,  116  La.  218,  40  So.  682.  If  father 
in  feigned  issue  of  title  to  property  could 
have  produced  son  as  a  witness  and  failed 
to  do  so,  the  presumption  was  that,  if  pro- 
duced, the  son's  testimonj'  would  be  unfav- 
orable, but  this  presumption  was  not  con- 
clusive.     Green    v.    Brooks    [Pa.]    64    A.    67". 

62.  Proper  to  show  why  boy  did  not  tes- 
tify on  a  former  trial.  McDonald  v.  City 
Elec.  R.  Co.  [Mich.]  13  Det.  Leg.  N.  252, 
108  N.  W.  85.  Party  may  explain  that  a 
witness  whom  he  would  be  expected  to  call 
is  absent  in  foreign  countries.  Warth  v. 
Loewenstein,  219  111.  222,  76  N.  E.  379.  It 
is  competent  for  a  party  to  show  the  un- 
avoidable absence  of  a  material  witness  not 
produced  by  him.  Warth  v.  Loewenstein, 
121  111.  App.  71.  Evidence  that  defendant 
was  not  notified  of  the  accident  is  admissi- 
ble to  overcome  the  prejudice  of  the  jury 
arising  from  the  fact  that  defendant  called 
no  witnesses.  Hirsch  v.  Union  R.  Co.,  48 
Misc.    527,    96    N.    Y.    S.    333. 

63.  Where  agent  who  executed  contract 
sued  on  had  left  defendant's  employ,  and 
was  no  longer  subject  to  his  control  or 
direction,  no  unfavorable  presumption  arose 
from  defendant's  failure  to  call  him  as  a 
witness.  Naughton  Co.  v.  American  Horse 
Exch.  Co.,  49  Misc.  227,  97  N.  Y.  S.  387. 
Where  in  an  action  based  on  a  street  car 
accident  it  appeared  the  motorman  was  in 
the  Philippines,  and  it  was  not  shown  that 
his  testimony,  if  given,  would  be  material, 
an  instruction  to  the  effect  that  a  commis- 
sion might  have  been  procured  to  take  his 
testimony,  and  that  failure  to  produce  it 
warranted  an  inference  that,  if  produced,  it 
would  be  unfavorable,  was  error.  Rooder 
v.  Interurban  St.  R.  Co.,  48  Misc.  519,  96 
N.    Y.    S.    255. 

64.  No     unfavorable      inference     may     be 
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refused  to  submit  to  a  medical  examination.^^  'NMiere  the  person  best  qualified  to 
testify  to  certain  facts  is  called,  failure  to  call  others  to  testify  to  the  same  facts 
does  not  warrant  an  instruction  that  the  testimony  of  the  person  called  should  be 
viewed  with  distrust.*^''  Failure  of  a  party  to  testify,  where  certain  facts,  if  they 
exist,  would  be  peculiarly  within  his  own  knowledge,  warrants  the  presumption 
that  such  facts  do  not  exist,*'"  provided  such  party  would  be  a  competent  witness  to 
the  facts  in  question.^^ 

There  are  certain  rebuttable  presumptions  indulged  by  the  courts  on  grounds 
of  public  policy.  Thus,  the  law  presumes  the  validity  and  regularity  of  the  official 
acts  of  public  officers  within  the  line  of  their  official  duties,  and  this  presumption 
obtains  until  overcome  by  proof  as  to  such  acts,"^  except  in  cases  where  it  is  sought 
to  take  away  personal  rights  of  a  citizen,  or  deprive  him  of  his  property,  or  place 


dfawn  from  the  failure  or  refusal  of  a  pa- 
tient to  waive  his  privilege  ■with  reference 
to  information  acquired  by  his  physician, 
which  is  privileged  by  reason  of  Code  Civ, 
Proc.  N.  Y.  §§  S34,  836.  Pennsylvania  R.  Co. 
V.    Durkee    [C.   C.   A.]    147    F.    99. 

C5.  Refusal  to  submit  to  medical  exam- 
ination cannot  be  shown.  Illinois,  etc.,  R. 
Co.  V.  Downs,  122  111.  App.  545.  In  a  per- 
sonal injury  action,  defendant  may  not  only 
prove  that  plaintiff  has  refused  to  submit  to 
a  physical  examination,  but  may  also  ask 
plaintiff,  while  on  the  stand,  if  he  is  will- 
ing to  submit  to  such  examination.  Gulf, 
etc.,  R.  Co.  V.  Booth  [Tex.  Civ.  App.]  97 
S.  W.  128.  Plaintiff  may  then  explain  a 
negative    answer.      Id. 

66.  Where  only  one  of  four  physicians 
who  attended  a  patient  was  called,  the  one 
called  having  had  charge  of  the  case,  and 
the  others  having  been  called  in  consulta- 
tion, it  was  not  error  to  refuse  to  charge 
that  evidence  should  be  viewed  with  dis  • 
trust,  where  stronger  or  better  evidence 
was  available  but  was  not  used.  Wood  v. 
Los  Angeles  Traction  Co.,  1  Cal.  App.  474, 
82   P.   547. 

67.  Where  a  party  who  would  necessarily 
have  known  alleged  facts  had  they  existed 
refused  to  testify  thereto  when  on  the 
stand,  the  inference  was  warranted  that  the 
facts  did  not  exist.  Aragon  Coffee  Co.  v. 
Rogers  [Va.]  52  S.  E.  843.  Where  a  defend- 
ant can,  by  his  own  testimony,  throw  light 
upon  matters  in  issue  necessary  to  his  de- 
fense and  peculiarly  within  his  knowledge, 
if  the  facts  exist,  and  fails  to  go  upon  the 
witness  stand,  the  presumption  is  raised 
that  the  facts  do  not  exist.  State  v.  Jahraus 
[La.]  41  So.  575.  Where  certain  facts  are 
within  the  peculiar  knowledge  of  a  party 
and  he  voluntarily  absents  himself  and  fails 
to  testify,  that  fact  may  fairly  be  com- 
mented on  by  counsel  in  his  argument  be- 
fore the  jury.  Ledford  v.  Emerson  [N.  C] 
54    S.   E.   433. 

68.  No  unfavorable  presumption  Is  raised 
by  a  party's  failure  to  testify  to  certain 
facts  when  as  to  such  facts  he  is  not  com- 
petent as  a  witness.  Reinhardt  v.  Marks' 
Adm'r    [Ky.]    93    S.    W.    32. 

69.  Public  survey  presumptively  made  in 
accordance  with  law.  Christ  v.  Pent,  16 
Okl.  375,  84  P.  1074.  There  is  at  least  a 
prima  facie  presumption  that  city  officials 
'ntend  to  act  legally  and  within  their  pow- 
ers.    Connor  v.   Marshfield    [Wis.]    107   N.   W. 


639.  Law  presumes  that  all  officers  intrust- 
ed with  custody  of  public  files  and  records 
will  keep  them  safely  in  their  offices. 
Clement  v.  Graham.  78  Vt.  290,  63  A.  146. 
Presumed  in  absence  of  contrary  proof  that 
town  treasurer  complied  with  Mills'  Ann. 
St.  §§  4460,  4461,  relating  to  order  of  pay- 
ment of  city  and  town  warrants.  Town  of 
Manitou  v.  First  Nat.  Bank  [Colo.]  86  P. 
75.  Regularity  of  official  acts  of  notaries 
public  will  be  presumed.  Code  Civ.  Proc. 
§  1963,  subd.  15.  Pardee  v.  Schanzlin  [Cal. 
App.]  86  P.  812.  Presumed  that  surveyor 
recorded  field  notes  and  filed  certificate  as 
required  by  law,  where  patent  was  sub- 
sequently issued  by  proper  authorities. 
Waterhouse  v.  Corbett  [Tex.  Civ.  App.]  96 
S.  W.  651.  Where  award  of  school  land, 
classified  as  dry  grazing  land,  was  can- 
celled, the  land  being  in  fact  dry  agricul- 
tural land,  the  presumption  of  regularity  at- 
tached to  the  cancellation  and  not  the 
award.  Smithers  v.  Lowrance  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  88,  91  S.  W.  606.  A 
warrant  for  public  land,  and  a  patent, issued 
pursuant  thereto,  are  presumptive  evidence 
that  acts  required  to  be  done  by  Act  Jan. 
27,  1806,  have  been  done  by  officials  of  land 
office,  and  person  holding  same  need  not 
prove  such  acts  to  -make  a  case.  Houseman 
V.  International  Nav.  Co.  [Pa.]  64  A.  379. 
Where  tax  roll  contains  certificate  of  co'un- 
ty  auditor  that  it  was  subscribed  and  sworn 
to  by  the  assessor  as  required  by  Laws  1891. 
p.  41,  c.  14,  §  40,  there  is  a  presumption  that 
the  oath  was  administered,  though  the  affi- 
davit of  the  assessor  is  not  signed.  Ban- 
dow  v.  Wolven  [S.  D.]  107  N.  W.  204.  When 
a  sheriff's  deed  to  land,  regular  upon  its 
face,  reciting  a  levy  and  sale  under  an  ex- 
ecution issued  from  a  justice's  court,  has 
been  admitted  in  evidence,  and  there  is 
evidence  showing  the  loss  of  the  execution, 
there  is  a  presumption  that  before  the  land 
was  levied  upon  a  proper  officer  had  made 
upon  the  execution  an  entry  of  no  personal 
property  to  be  found.  Patterson  v.  Drake 
[Ga.]  55  S.  E.  175.  Where  statute  required 
delinquent  tax  lists  to  be  filed  as  a  part  of 
the  records  of  the  county  court,  and  the 
certificate  of  the  publisher  was  to  the  effect 
that  the  published  list  had  been  filed  in  the 
"office  of  the  county  clerk  and  ex-officio 
clerk  of  the  county  court,"  it  could  not  be 
presumed  that  the  statute  had  been  com- 
plied with.  Drennan  v.  People  [111.]  78  N. 
E.    937. 
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a  charge  or  lien  thereon. '^°  It  is  presumed  that  Judicial  proceedings  were  regular 
where  the  court  had  jurisdiction. "^  The  rule  that  a  certiiicate  of" election  issued 
by  the  proper  authority  is  presumptive  proof  of  right  to  the  office  does  not  apply 
where  two  certificates  are  issued  to  different  persons  for  the  same  office.^^  Every- 
one is  presumed  to  know  the  law/^  and  compliance  there^dth  will  be  presumed 
until  the  contrary  is  shown.'^*  There  is  a  presumption  against  suicide,  even  where 
it  is  shown  that  death  was  self-inflicted. '^  The  presumptions  of  innocence  and  le- 
gitimacy are  presumptions  of  law  and  are  good  until  disproved.'*'  There  is  no  pre- 
sumption of  law  that  a  man  who  marries  a  second  time  has  been  legally  divorced 
from  his  first  wife,  who  is  living  at  the  time  of  the  second  marriage."  Such  a  pre- 
sumpf-ion  can  be  raised  only  by  facts  upon  wliich  it  may  be  legitimately  founded.'^ 

^YheTe  there  is  no  proof  of  the  law  of  another  state,  it  will  be  presumed  that 
the  common  law  prevails  in  that  state'^  and  that  its  law  is  the  same  as  that  of  the 
forum  f^  but  it  is  only  the  common  law  of  the  forum  which  is  presumed  to  be  the 
same  as  that  of  the  sister  state,^^  there  is  no  presumption  that  statute  law  of  the 
forum  prevails  in  another  state.*-     There  are,  however,  authorities  to  the  contrar}\«-'' 


70.  Christ  v.  Fent,   16  Okl.   375,  84  P.   1074. 

71.  A  court  is  presumed  to  have  author- 
ity to  administer  oaths  to  witnesses,  and  an 
oatli  administered  by  a  clerk  Tvill  be  pre- 
sumed to  have  been  administered  under  au- 
thority from  the  court.  State  v.  Harter 
[Iowa]  108  N.  W.  ■232.  Presumed  that  execu- 
tion had  been  issued  upon  judgment  under 
T\-hich  garnishment  proceedings  were  insti- 
tuted. Baze  V.  Island  City  Mfg.  Co.  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  483,  94  S.  W. 
460.  Presumed  that  judgment  foreclosing 
rights  of  certificate  to  land  ■was  properly 
filed  as  required  by  Pol.  Code  §  3550.  Shep- 
ard  V.  Mace,  148  Cal.  270,  82  P.  1046.  Pre- 
sumed that  lunatic  was  present  at  inquest 
where  he  was  adjudged  insane,  since  the 
law  so  requires.  Porter  v.  Eastern  Ken- 
tucky Asylum  for  Insane   [Ky.]   90   S.  W.  263. 

72.  P&ople  V.  Davidson  [Cal.  App.]  83 
P.    161. 

73.  A  claim  that  a  contract  should  be 
held  valid  because  a  party  to  it  assumed 
validity  of  certain  law  under  which  it  ■R'as 
made,  ■when  the  law  ■was  in  fact  Invalid, 
held  untenable.  City  of  -  Plattsmouth  v. 
Murphy    [Neb.]    105  N.   W.    293. 

74.  Com.pliance  with  law  is  presumed  un- 
til the  contrary  is  shown.  Hanson  v.  Lind- 
strom  [N.  D.]  i08  N.  W.  798.  Presumed  that 
trustee  in  bankruptcy  immediately  took  pos- 
session of  bankrupt's  property.  Goodnough 
Mercantile  Co.  v.  Galloway  [Or.]  84  P.  1049. 
"V\'here  purchaser  at  tax  sale  procured  a 
deed  for  taxes  of  1860,  it  will  be  presumed 
in  the  absence  of  a  contrary  showing,  that 
he  paid  taxes  for  1861  and  1862,  which  the 
law  required  him  to  pay.  Day  v.  Smith 
[Miss.]    39    So.    526. 

7.'.  This  rule  is  founded  upon  the  nat- 
ural human  instinct  or  inclination  of  self- 
preservation  which  renders  suicide  im- 
probable with  rational  beings.  Grand  Lodge 
A.  O.  U.  V%^  V.  Banister  [Ark.]  96  S.  W.  742. 
Presumption  against  suicide  may  be  treated 
as  evidence  in  insurance  cases.  Tackman 
V.  Brotherhood  of  American  Yeomen  [Iowa] 
106    N.    W.    350. 

7«.  Bowman  v.  Little,  101  Md.  273,  61  A. 
223,    657,    1084. 


I       77.     Hammond     v.     Hammond      [Tex.     Civ. 

App.]  15  Tex.  Ct.  Rep.  835,  94  S.  W.  1067. 
j  7S.  Thus,  a  divorce  could  not  be  pre- 
j  sumed,  where  it  was  shown  that  there  was 
no  ground  therefor,  and  that  fraud  must 
have  been  practiced  to  obtain  it.  In  re  Col- 
ton's   Estate,    129    Iowa,    542,    105    N.   W.    1008. 

79.  Thomas  v.  Clarkson,  125  Ga.  72  54 
S.   W.    77. 

80.  Laws  of  Missouri  presumed  to  be 
same  as  those  of  Texas.  Southern  Kansas 
R.  Co.  V.  Burgess  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  191,  90  S.  W.  189.  'it  is  pre- 
sumed that  the  law  of  a  sister  state  is 
identical  with  that  of  Illinois.  Scholten  v. 
Barber,  119  111.  App.  241.  Laws  of  another 
state  presumed,  in  absence  of  contrary  evi- 
dence, to  be  same  as  those  where  court  is 
sitting.  White  v.  Richeson  [Tex.  Civ.  App.] 
94  S.  W.  202.  Where  the  law  of  another 
state  is' not  alleged  or  proven,  it  will  be 
presumed  to  be  the  same  as  that  of  the 
forum.  Law  relative  to  exemption,  for  rea- 
sonable time,  of  proceeds  of  homesteacj. 
Campbell  v.  Campbell,  129  Iowa  317,  105 
N.  W.  583.  Where  accident  occurred  in 
Connecticut  for  which  suit  was  brought  in 
Xew  York,  the  common  law  of  New  York 
was  held  to  control  in  the  absence  of  proof 
of  the  law  of  Connecticut.  Fallon  v.  Mertz, 
110   App.    Dlv.    755,    97   N.   Y.    S.   417. 

81.  In  the  absence  of  proof  as  to  the 
actual  law  of  a  foreign  state,  it  will  be 
presumed  to  be  the  same  as  the  common 
law  of  the  state  where  the  action  is  pend- 
ing. Spencer  v.  Busch,  98  N.  Y.  S.  690.  In 
the  absence  of  proof  to  the  contrary,  Kan- 
sas courts  will  assume  the  common  law  of 
the  Indian  Teritory  to  be  the  same  as  the 
common  law  of  Kansas.  St.  Louis,  etc.. 
R.  Co.  V.  Johnson   [Kan.]    86  P.   156. 

82.  There  is  no  presumption  that  New 
York  statute  law  prevails  hi  other  states; 
presumption  is  that  common  law  prevails 
there.  Robb  v.  Washington  and  Jefferson 
College  [N.  Y.]  78  N.  E.  359.  There  is  no 
presumption  that  statutes  of  sister  state 
are  same  as  those  of  forum.  Wilcox  v. 
Bergman,  96  Minn.  219,  104  N.  W.  955.  Where 
action    was    based    solely    on    Iowa    statute 
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It  will  not  be  presumed  that  the  common  law  of  another  state  is  the  same  as  the 
common  law  of  England  f^  at  least,  that  presumption  cannot  be  indulged  where  the 
other  state  was  never  subject  to  the  laws  of  England.^^  The  presumption  that  the 
law  of  another  state  is  similar  to  that  of  the  forum  will  not  be  indulged  when  to  do 
so.  would  impose  a  penalty  or  work  a  forfeiture.^® 

TJie  burden  of  proof^''  is  alw'a^'S  upon  the  party  asserting  a  fact  as  the  basis  of 
his  cause  of  action^^  or  defense/^  and  it  never  shifts  during  the  progress  of  the 
trial.""  There  is  said  to  be  a  conflict  as  to  the  iDiirden  of  proof  where  the  defense 
tha^  the  cause  is  barred  by  limitations  is  raised.''^ 

§  2.  Relevancy  and  materialUy.^^ — Any  fact  is  relevant  which  logically  tends 
to  prove  or  disprove  a  fact  in  issue,"^  and  such  fact  is  admissible  in  evidence  if  otlicr- 
wise  competent."*  A  reasonable,  visible  connection  between  the  principal  fact  and 
the  evidentiary  fact  must  be  made  to  appear."^  A  fact  which  renders  the  existence 
or  nonexistence  of  any  fact  in  issue  probable  by  reason  of  its  general  resemblance 
thereto,  and  not  by  reason  of  its  being  connected  therewith,  is  deemed  not  to  be  rele- 


the  presumption,  if  any.  as  to  law-s  of 
Minnesota  could  not  be  considered.  Bowlin 
I^iquor  Co.  v.  Brandenburg  [Iowa]  106  N. 
W.    497. 

53.  AVliere  statutes  of  another  state  are 
not  proved,  case  will  be  decided  with  refer- 
ence to  law  of  forum.  Smitli  v.  Aultman 
[Mo.  App.]  96  S.  yv.  1034.  In  this  case  it 
was  claimed  that  statute  of  limitations  of 
Arkansas  barred  the  claim,  but  the  statute 
was  not  proved.  Id.  Where  statutes  of 
California  were  not  pleaded,  it  was  held 
that  it  must  be  assumed  that  the  statutes 
of  that  state  relative  to  the  subject  of  in- 
quiry (mortgages  and  deeds  given  to  operate 
as  such)  were  the  same  as  those  of  Wash- 
ington. Mantle  v.  Dabney  [Wash.]  87  P. 
122. 

54.  Spencer  v.   Busch,   98  N.  T.   S.   690. 

85.  Since  the  state  of  Idaho  was  a  part  of 
territory  acquired  from  Spain  in  1819,  and 
was  never  subject  to  the  laws  of  England, 
no  presumption  can  be  indulged  that  the 
common  law  of  England  prevails  in  that 
state.  McManus  v.  Oregon  Short  Line  R.  Co.. 
118  Mo.  App.  152,  94  S.  W^  743.  V^Hiere  laws 
of  Idaho  were  not  proved,  laws  of  forum 
governed  in  determining  whether  failure  to 
block  guard  rails  constituted  negligence, 
since  English  common  law  never  prevailed 
in  that  state  and  hence  common  law  could 
not   be   presumed   to   exist.      Id. 

86.  Samuel  W'estheimer  V.  Habinck 
[Iowa]    10^5   N.   W.    189. 

87.  See    5   C.   L.    1308. 

88.  Defendant  has  burden  of  proof  on 
counterclaim.  Simonoff  v.  Horwitz,  95  N. 
Y.  S.  522.  He  who  affirms  must  prove,  and 
when  all  the  evidence  upon  the  issue  in- 
volved leaves  the  case  in  equipoise,  the 
party  affirming  must  fail.  Klunk  v.  Hock- 
ing Valley  R.  Co.,  74  Ohio  St.  125,  77  N.  E. 
752.  When  a  party  alleges  a  material  fact 
and  offers  no  evidence  in  support  of  it,  the 
court  is  authorised,  if  denied,  to  find  its  non- 
exis'tence.  Miller  v.  Donovan  [Cal.  App.] 
85  P.  159.  A  plaintiff  has  the  burden  of 
proving  new  matter  inferentially  set  up  in 
a  reply  which  the  law  pleads  for  him. 
Gatlin  V.  Vaut  [Ind.  T.]  91  S.  W.  38.  Bur- 
den of  plaintiff  where  allegations  of  com- 
plaint    setting     up     assault     by     defendant's  I 


servant  were  denied  by  defendant.  New 
Ellerslie  Fishing  Club  v.  Stewart  [Ky.]  93 
S.  V\'.  598.  Wliere  tliere  are  two  reasonably 
provable  theories  to  account  for  plaintiffs 
injury,  the  burden  is  upon  plaintiff  to  show 
by  credible  evidence  tliat  theory  which  es- 
tablishes defendant's  liability.  Peat  v.  Clii- 
cago,  etc.,  R.  Co.  [Wis.]  107  N.  ^Y.  355.  In- 
struction held  erroneous  for  failure  to  re- 
quire plaintiff  in  personal  injury  suit  to 
prove  his  damages  by  a  preponderance  of 
tlie  evidence,  and  for  casting  burden  upon 
defendant.  Illinois  C.  R.  Co.  v.  Becker,  119 
111.    App.    221. 

89.  On  an  affirmative  defense  burden  of 
proof  is  on  defendant.  Johnson  v.  Berdo 
[Iowa]  106  X.  V^^  609.  Defendant  must  es- 
tablish new  matter  alleged  in  the  answer 
by  a  preponderance  of  the  evidence.  Jolin 
Ainsfield  Co.  v.  Rasmussen  [Utah]  85  P. 
1002.  Party  alleging  affirmative  defense  has 
burden  of  proving  it.  Prince  v.  Kennedy 
[Cal.  App.]  85  P.  859.  A  defendant  who  sets 
up  new  matter  in  his  answer  has  the  burden 
of  proving  it.  Gatling  v.  Vaut  [Ind.  T.] 
91    S.    W.    38. 

90.  The  burden  of  sustaining  the  affirma- 
tive of  an  issue  in  an  action  does  not  sliift 
during  the  progress  of  tlie  trial,  but  is  upon 
tlie  party  alleging  tlie  facts  constituting 
the  issue  and  remiains  tliere  until  tlie  end. 
Vertrees  v.  Gage  County  [Neb.]  106  N.  W. 
331. 

91.  In  Nebraska  this  is  an  affirmative  de- 
fense which  must  be  proved  by  defendant. 
Van  Burg  v.  Van  Engen  [Neb.]  107  N.  W. 
1006.  In  some  states  it  is  lield  tliat  plaintiff 
has  burden  of  showing  that  his  cause  is  not 
barred.     Id. 

91!.      See  5  C.  L.'  1308. 

93.  Alabama  Great  Southern  R.  Co.  v. 
Guest    [Ala.]    39    So.    654. 

94.  Whatever  evidence  is  offered  wliich 
will  assist  in  knowing  which  party  speaks 
tlie  truth  of  the  issues  in  an  action  is  rele- 
vant and  admissible  if  otlierwise  compe- 
tent. Prior  v.  Oglesby  [Fla.]  39  So.  593. 
A  wide  range  of  testimony  is  allowed  in 
cases  involving  mental  capacity,  and  as  a 
general  rule  any  and  all  conduct  of  the  ono 
whose  sanity  is  in  issue  may  be  shown. 
Kempf   v.    Koppa    [Kan.]    85    P.    806. 
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vant  to  such  fact.°^  Evidence  may  be  material  and  relevant  upon  one  theory  of  the 
case,  and  immaterial  upon  the  theory  of  the  adverse  party.  In  such  case,  evidence 
upon  both  theories  may  be  admitted,  to  be  considered  by  the  jury  under  proper  in- 
structions."^ 

Evidence  as  to  collateral  matters,  not  directly  in  issue,^'  and  not  related  to  or 
connected  with  the  transaction  or  matter  in  issue,""  and  furnishing  no  legal  inference 
as  to  facts  in  dispute/  is  inadmissible.  If  evidence,  though  relevant,  is>  so  remote 
as  to  have  little  or  no  evidentiary  value  it  may  be  excluded  f  tlie  admission  or  ex- 
clusion of  such  facts  is  largely  discretionary  with  the  trial  court.^ 


P3.  Johnson  v.  Atlantic  Coast  Line  R.  Co., 
140    N.    C.    574,    581,    53    S.   E.    362. 

93.  Ross  V.  Moskowitz  [Tex.  Civ.  App.] 
16   Tex.   Ct.   Rep.    381,    95   S.  W.    86. 

97.  Evidence  admitted  upon  quantum 
meruit  theory,  though  other  party  claimed 
there  was  an  agency.  Radel  v.  Lesher,  137 
F.    719. 

9S.  Evidence  of  general  safety  of  swing 
staging  held  inadmissible,  when  that  point 
was  not  in  issue,  only  the  safety  of  the 
particular  stage  being  in  controversy. 
Lewis  V.  Crane,  78  Vt.  216,  62  A.  60.  Where 
two  persons  claim  under  a  common  grantor, 
a  deed  to  such  grantor  is  inadmissible,  since 
the  source  of  his  title  is  immaterial.  Corker 
V.  .Stafford,  125  Ga.  428,  54  S.  E.  92.  Testi- 
mony as  to  condition  of  property  at  time  of 
trial  irrelevant  when  injury  sued  for  was 
temporary  and  damages  claimed  were  only 
those  suffered  up  to  time  of  trial.  Balti- 
more Belt  R.  Co.  V.  Sattler,  102  Md.  595. 
62  A.  1125.  In  action  for  injuries  to  horses 
while  being  transported,  evidence  of  price 
paid  by  shipper  is  irrelevant,  the  measure 
of  damages  being  market  value  at  destina- 
tion. Texas  &  P.  R.  Co.  v.  Dishman  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  650,  91  S.  W.  828. 
Where  issue  was  .existence  of  a  certain  dis- 
ease when  application  for  insurance  was 
made,  evidence  as  to  the  cause  of  the  dis- 
ease is  irrelevant.  Taylor  v.  Modern  Wood- 
men of  America,  42  Wash.  304,  84  P.  867. 
Where  the  issue  was  the  reasonableness  of 
rates  charged  by  a  railroad  between  two 
points  in  a  state,  evidence  as  to  rates  be- 
tween other  points  and  on  other  roads  was 
irrelevant.  Anniston  Mfg.  Co.  v.  Southern 
R.  Co.  [Ala.]  40  So.  965.  Where  mental  ca- 
pacity of  plaintiff  to  maintain  suit  is  in 
issue,  her  disposition  (susceptibility  to  un- 
due influence)  is  irrelevant.  Simmons  v. 
Kelsey    [Neb.]    107   N.    W.    122. 

99.  In  action  for  injuries  to  skins  by 
dresser,  evidence  of  the  effect  upon  skins 
of  soda  when  used  in  dressing  was  inad- 
missible when  there  was  no  evidence  that 
soda  was  used  in  this  case.  Friedman  v. 
Bindseil,  49  Misc.  639,  97  N.  Y.  S.  995.  De- 
preciation in  mortgage  value  cannot  be 
shown  on  the  issue  of  diminution  in  market 
value.  Peirson  v.  Boston  El.  R.  Co.,  191 
Mass.  223,  77  N.  B.  769.  Defendants  were 
charged  with  fraud  and  conspiracy  to  de- 
prive plaintiff  of  his  interest  in  a  mine. 
A  letter  written  to  plaintiff  by  one  of  the 
defendants,  while  plaintiff  and  the  writer 
were  interested  in  a  mine  tending  to  show 
they  used  disreputable  devices  to  boom  the 
mine,  was  inadmissible,  having  reference 
wholly  to  collateral  matters.  Murray  v. 
Moore,  104  Va.  707,  52  S.  E.  381.     On  issue  of 


testamentary  capacity,  a  finding  of  a  Jury 
in  a  proceeding  involving  another  will,  be- 
tween different  parties,  was  mere  opinion, 
and  inadmissible.  Packham  v.  Ludwig 
[Md.]  63  A.  1048.  Proof  of  existence  of  as- 
sociation of  insurance  companies,  for  ex- 
change of  information  concerning  appli- 
cants, inadmissible  to  show  knowledge  of  mat- 
ters claimed  to  have  been  misrepresented  by 
an  applicant,  when  defendant  company  was 
not  shown  to  be  a  member  of  such  associa- 
tion. Provident  Sav.  Life  Assur.  Soc.  v. 
Whayne's  Adm'r  [Ky.]  93  S.  W.  1049.  In 
action  for  fire  set  by  sparks  from  locomo- 
tive engine,  wliere  it  was  shown  that  the 
sparks  w^hich  caused  the  fire  came  from  a 
particular  engine,  proof  that  other  engines 
had  started  fires  was  inadmissible.  Cleve- 
land, etc.,  R.  Co.  V.  Loos  [Ind.  App.]  77  N. 
E.  948.  In  action  for  setting  fire  to  plain- 
tiff's -factory  by  sparks  from  an  engine, 
evidence  of  a  witness  that  he  rode  on  what 
he  thought  was  the  same  train  the  next 
day,  and  when  it  stopped  at  a  station  he 
noticed  a  carload  of  cotton  seed  hulls  was 
on  fire,  without  testimony  that  sparks  were 
emitted  from  the  engine  nor  that  the  fire 
so  originated,  was  inadmissible.  Johns»n  v. 
Atlantic  Coast  Line  R.  Co.,  140  N.  C.  574, 
581,    53    S.    E.    362. 

1.  That  defendant's  son  was  a  shrewd 
business  man  had  no  tendency  to  prove  that 
his  father  had  not  transferred  certain  prop- 
ertj'  to  him,  in  fraud  of  creditors.  Arnold 
V.  Harris  [Mich.]  105  N.  W.  744.  Evidence 
concerning  thickness  of  coal  in  mine  1% 
miles  away  from  land  in  issue  has  no  ten- 
dency to  prove  existence  of  coal  in  such 
land,  conditions  being-  shown  variable  in 
vicinity.  Mier  v.  Phillips  Fuel  Co.  [I»wa] 
107    N.    -W.    621. 

2.  Where  relevancy  of  evidence  relating 
to  facts  occurring  long  after  institution  of 
suit  was  not  made  to  appear,  it  was  prop- 
erly excluded.  Beddow  v.  Bagley  [Ala.] 
39  So.  773.  Where  issue  was  capacity  of 
dynamo  w^hen  installed,  evidence  of  a  test 
two  years  thereafter  and  six  months  after 
it  had  broken  down  was  inadmissible.  New 
Era  Mfg.  Co.  v.  O'Reilly,  197  Mo.  466,  95 
S.  W.  322.  Where  overflow  of  watercourse 
was  partly  caused  by  rainfall,  evidence 
of  the  amount  of  rain  which  fell  the 
same  day  in  a  valley  7  or  8  miles 
away  from  that  drained  by  the  stream 
in  question  was  too  remote.  Carhart  v. 
State,  100  N.  Y.  S.  499.  Where  right  of 
township  to  elect  certain  officers  depended  on 
the  population  of  the  township  at  the  time, 
a  census  taken  some  months  later  was  im- 
material. People  V.  Davidson  [Cal.  App.] 
83   P.    161.     Price   paid  for   mules   11   months 
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To  prove  the  existence  or  nature  of  a  particular  fact  or  transaction  or  tlie  in- 
tention of  parties  in  a  particular  instance,  proof  of  wiioll}-  independent  transactions,* 
sucli  as  those  between  parties  different  from  those  connected  witli  the  transaction 
in  i^sue/  is  inadmissible,  but  proof  of  similar  transactions  is  sometimes  admitted  to 


before  their  aUeged  conversion  irrelevant  on 
Issue  of  damag-es.  Grant  v.  Hathaway,  11 S 
Mo.  App.  604,  96  S.  W.  417.  Whether  witness 
sav.-  anyone  go  into  a  closet  "on  or  before" 
a  certain  day  upon  wliich  its  condition  was 
In  issue,  held  inadmissible,  the  time  being 
too  indefinite.  Huggard  v.  Glucose  Sugar 
Refining  Co.  [Iowa]  109  N.  "W.  475.  In  ac- 
tion for  failure  to  deliver  goods  destroyed 
by  Are  in  warehouse,  evidence  of  other 
fires  of  incendiary  origin  about  the  same 
time  was  too  remote  to  sliow  want  of  neg- 
ligence of  carrier.  Jungclaus  v.  Great 
Northern  R.  Co.  [Minn.]  lOS  N.  W.  1118.  In 
an  action  for  injuries  resulting  from  colli- 
sion between  car  and  vehicle,  testimony  of 
motorman  as  to  custom  of  allowing  funeral 
processions  to  pass  without  interruption, 
a  year  after  the  injury  complained  of,  was 
inadmissible.  White  v.  T^^ilmington  City 
R.  Co.  [Del.]  63  A.  931.  Testimony  of  cab 
driver  to  same  point  inadmissible  because 
not   connected    with   time    of   injury.     Id. 

3.  Whether  evidence  is  so  remote  as  to 
be  of  no  evidentiary  value  is  largely  a  ques- 
tion for  the  trial  court.  Sunter  v.  Sunter, 
190  Mass.  449,  77  N.  E.  497.  Where,  in  ac- 
tion for  assault  and  battery,  defendant 
claimed  plaintiff  was  drunk,  and  plaintiff 
testified  he  never  drank,  evidence  that  sev- 
eral years  before  the  assault  plaintiff  did 
drink'  was  not  objectionable  as  too  remote. 
McQuiggan  v.  Ladd  [Vt.]  64  A.  503.  That 
testimony  relating  to  issue  of  negligence 
had  reference  to  a  time  9  months  previous 
to  accident  in  issue  did  not  render  it  inad- 
missible. Missouri,  etc.,  R.  Co.  v.  Parrott 
[Tex.    Civ.    App.]    96    S.    W.    950. 

4.  Where  broker  sued  for  commission 
earned  in  procuring  a  loan,  and  claimed  the 
loan  failed  because  of  defendant's  acts, 
evidence  that  another  application  for  a  loan 
on  the  same  security , had  been  refused  was 
inadmissible.  Duckworth  v.  Rogers,  109 
App.  Div.  168,  95  N.  T.  S.  1089.  In  personal 
injury  case,  an  affidavit  in  support  of  a  mo- 
tion for  a  new  trial  in  another  case  to  the 
effect  that  plaintiff  in  such  other  case  had 
admitted  that  he  was  injured  through  his 
own  carelessness,  was  irrelevant.  Interna- 
tional &  G.  N.  R.  Co.  V.  Boykin  [Tex.]  89 
p.  W.  639.  Where  issue  was  whether  order 
for  goous  was  given  or  not,  the  salesman 
who  is  claimed  to  have  taken  it  may  not 
testify  that  he  took  an  order  of  the  same 
kind  from  another  company  when  managed 
by  the  alleged  purchaser,  and  that  such 
order  was  accepted.  Robert  Buist  Co.  v. 
Lancaster  Mercantile  Co.,  73  S.  C.  48,  52 
S.  E.  789.  On  issue  whether  property  owner 
promised  to  pay  materialman  if  latter  would 
refrain  from  enforcing  lien,  evidence  that 
materialman  had  instructed  his  agent  to 
nerfect  the  lien  was  irrelevant.  McGilli- 
vray  v  Cremer,  125  Wis.  74,  103  N.  W.  250. 
On  the  issue  of  fraud  and  undue  influence 
in  execution  of  wiU  in  1902,  findings  of  a 
nirv  impeaching  for  fraud  a  will  executed 
in    1903     were    inadmissible,    no    connection 


being  shown  so  as  to  prove  a  general  scheme 
to  defraud.  Packham  v.  Ludwig  [Md.]  03 
A.  1048.  On  issue  whether  one  employed  to 
improve  a  building  was  to  receive  a  com- 
mission on  the  amount  of  the  pay  roll  in 
addition  to  wages,  evidence  that  for  otlior 
work  he  had  received  both  wages  and  com- 
mission from  defendant  Tvas  inadmissible. 
Shall  v.  Old  Forge  Co.,  109  App.  Div.  907. 
96  N.  Y.  S.  75.  For  same  reason,  evidence 
that  lie  had  received  commissions  when  do- 
ing sucli  work  for  a  tliird  person  was  in- 
admissible. Id.  Otlier  transaction  by  pur- 
chaser of  certain  stock  inadmissible  in  ac- 
tion by  broker  for  commissions  on  a  cer- 
tain deal.  Ross  v.  Moskowitz  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  381,  95  S.  W.  86. 
Customary  charges  of  attorneys  for  services 
may  be  shown,  but  what  a  particular  attor- 
ney charged  in  other  cases  is  irrelevant  on 
the  issue  of  the  value  of  particular  services. 
Fuller  V.  Stevens   [Ala.]   39  So.  623. 

5.  Evidence  of  obligations  of  plaintiff 
under  similar  contract  between  witness  and 
plaintiff  held  irrelevant.  Stapper  v.  Wolter 
[Tex.  Civ.  App.]  85  S.  W.  850.  Statement  of 
attorneys  to  defendant  as  to  costs  of  an  ac- 
tion to  which  plaintiff  Tvas  not  a  party  w^as 
not  evidence  against  plaintiff.  Erie  City 
Iron  Works  v.  Tatum,  1  Cal.  App.  286,  82 
P.  92.  On  issue  as  to  settlement  of  accounts, 
evidence  of  settlement  of  another  contro- 
versy is  inadmissible  where  the  parties  are 
not  tlie  same  and  one  settlement  had  no  in- 
fluence on  the  other.  Collins  v.  Denny  Clay 
Co.,  41  Wash.  136,  82  P.  1012.  Documents 
found  in  the  record  of  another  suit  against 
a  corporation,  offered  in  evidenc'e  on  the 
trial  of  oppositions  to  a  receiver's  account, 
cannot  be  received  or  considered  as  evi- 
dence against  the  creditors  of  the  insolvent. 
Ziegler  v.  Interior  Decorating  Co.,  116  La. 
752,  41  So.  59.  In  suit  to  abate  certain 
structures  of  defendant,  evidence  tliat  other 
persons  had  occupied  the  right  of  way  in 
question  was  irrelevant.  McLean  v.  Llew- 
ellyn Iron  Works  [Cal.  App.]  83  P.  1082.  In 
garnishment  proceedings  where  plaintiffs 
claimed  garnishees  were  indebted  to  the 
principal  defendants  on  a  purchase  of  cer- 
tain merchandise,  evidence  of  a  subsequent 
alleged  fraudulent  transaction  by  defend- 
ants, not  connected  with  the  former  sale 
and  not  brought  to  the  knowledge  of  the 
g-arnishees.  was  inadmissible.  Seitz  v. 
Starks  [Mich.]  13  Det.  Leg.  N.  377,  108  N. 
W.  354.  In  action  of  trespass  for  taking 
coal  from  plaintiff's  land,  evidence  tending 
to  show  that  defendant  took  coal  from  the 
land  of  another,  adjoining,  is  inadmissible. 
T*.Iier  v.  Phillips  Fuel  Co.  [Iowa]  107  N.  W. 
621.  In  detinue  where  plaintiff  claimed 
property  under  a  mortgage,  a  mortgage 
subsequently  given  by  him  to  a  bank,  which 
did  not  Include  the  property  in  question, 
was  irrelevant.  Holman  v.  Clark  [Ala.]  41 
So.  765.  In  an  action  to  recover  for  services 
for  procuring  certain  property  for  defend- 
ant,   evidence  regarding  another   subsequent 
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show  autliority  of  a  person  to  act  for  anotlier,^  or  the  intention  of  the  parties/  or  to 
show  that  the  transaction  in  issue  is  a  part  of  a  general  scheme  to  defraud.*  In  case 
of  an  equivocal  act,  which  is  unlawful  if  so  intended,  though  not  otlierwise,  or 
claimed  to  have  been  accidental  or  through  mistake,  evidence  of  imconnected  but 
similar  facts  is  always  admissible  to  show  intent  or  system  or  rebut  accident." 

On  the  issue  of  negligence,  alleged  as  the  cause  of  injury,  evidence  of  other  simi- 
lar accidents  or  occurrences  is  inadmissible^"  except  to  show  notice;"  evidence  that  no 


tiansaction,  v/herein  plaintiff  lost  $250  on 
an  option  which  defendant  failed  to  take 
up,  was  inadmissible,  St.  Louis  S.  W.  R.  Co. 
V.  Irvine  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
822,  89  S.  W.  428.  A  deed  from  one  not 
shown  to  have  any  interest  in  or  connection 
with  the  land  proposed  to  be  conveyed  is 
inadmissible  as  evidence  of  title  in  an  action 
for  its  recovery.  McBride  v.  Steinweden,  72 
Kan.  508,  83  P.  822.  In  suit  to  restrain  de- 
fendant from  building  on  land  below  high 
v.'ater  mark  at  time  of  grant  from  state,  a 
deed  from  the  state's  grantee  to  another, 
containing  an  easement  to  land  above  high 
"w'ater  mark,  at  time  of  conveyance,  covering 
none  of  the  locus  in  quo  at  time  of  acts 
complained  of,  was  irrelevant.  Atlantic  City 
V.  New  Auditorium  Pier  Co.,  67  N.  J.  Eq.  621, 
63  A.  169.  In  trespass  for  cutting  trees 
where  plaintiff  testified  that  he  had  sued 
another  for  a  similar  injury  and  had  settled 
for  $50,  he  cannot  be  asked  whether  the 
trees  then  alleged  to  have  been  injured 
were  worth  $2,000  as  alleged  in  his  narr. 
in  that  suit,  for  the  purpose  of  showing  that 
the  damages  for  which  the  suit  at  bar  was 
brought  was  occasioned  by  cutting  done  by 
another.  "Western  Union  Tel.  Co.  v.  Ring, 
102  Md.  677,  62  A.  801.  Where  fraudulent 
misrepresentations  Vv^ere  pleaded  as  defense 
to  note,  evidence  of  representations  made 
to  third  persons,  not  in  defendant's  presence, 
some  of  them  after  the  note  in  issue  was 
given  was  inadmissible.  Clark  Co.  v.  Rice, 
127  Wis.  451,  106  N.  W.  231.  Printed  matter 
which  defendant  had  not  seen,  some  of  it 
printed  after  note  in  suit  was  given,  inad- 
missible to  prove  fraudulent  misrepresenta- 
tions as  defense  to  suit  on  note.  Id.  In  ac- 
tion by  abutting  owner  against  elevated 
road  for  injuries  to  easements  of  light,  air, 
and  access,  evidence  of  settlements  between 
the  road  and  other  abutting  owners  was 
not  admissible  to  disprove  a  prescriptive 
right  in  the  road  to  such  easements.  Hind- 
ley  V.  Manhattan  R.  Co.   [N.  Y.]   78  N.  E.  276. 

6.  To  show  authority  of  clerk  to  deliver 
certificate  of  benefit  association,  proof  that 
he  had  delivered  one  to  another  person  was 
admissible.  Sovereign  Camp,  Woodmen  of 
the  World  v.  Carrington  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  397,  90  S.  W.  921.  On  issue  of 
ownership  of  property  claimed  by  plaintiff 
to  have  been  purchased  for  him  by  another 
as  agent,  evidence  of  other  transactions  in 
which  thf'  alleged  agent  had  acted  was  ad- 
missible to  show  the  nature  of  the  trans- 
action in  issue.  Smiley  v.  Hooper  [Ala.]  41 
So.  660. 

7.  Collateral  transactions  may  sometimes 
l3e  shown  to  prove  intent.  Standard  Mfg. 
Co.  V.  Brons.  118  111.  App.  632.  Where  the 
issue  w^as  whether  goods  had  been  sold  out- 
right  or   consigned    to    defendant   to   be    sold 


by  him,  evidence  relating  to  the  payment 
of  previous  bills  where  the  transactions 
were  claimed  to  be  similar  was  admissible. 
Weir  V.  Long   [Ala.]    39  So.   974. 

8.  Upon  an  issue  of  fraud,  it  may  be 
shown  that  defendants  committed  similar 
frauds  upon  others  to  show  motive,  intent, 
or  scienter,  but  this  does  not  open'  up  the 
entire  field  so  as  to  allow  defendants  to 
show  they  were  honest  with  some  people. 
Elbert  y.  Mitchell  [Iowa]  109  N.  W.  181. 
Where  in  an  action  against  conspirators, 
who  defrauded  persons  by  means  of  ficti- 
tious races,  it  was  claimed  a  bank  co-oper- 
ated in  cashing  checks  before  the  makers 
could  stop  payment,  evidence  of  other  simi- 
lar transactions  was  admissible.  Hobbs  v. 
Boatright,    195    Mo.    693.    93    S.    W.    934. 

9.  United  States  v.  Milwaukee  Refrigera- 
tor  Transit  Co.,   142   F.   247. 

10.  Evidence  of  prior  injury  claimed  to 
have  been  caused  by  defendant  held  irrele- 
vant. City  of  Aurora  v.  Plummer,  122  111. 
App.  143.  On  issue  of  contributory  negli- 
gence of  servant  in  violating  rules  of  the 
master,    evidence    of    prior    violations,    which 

.had  resulted  in  accidents,  was  inadmissible. 
Missouri,  etc.,  R.  Co.  v.  Parrott  [Tex.  Civ. 
App.]    96  S.  W.   950. 

11.  In  action  against  city  for  persona] 
injuries,  evidence  that  other  persons  had 
been  injured  at  the  same  place  where  plain- 
tiff was  hurt  was  admissible  on  the  issue  of 
notice  by  the  city.  City  of  Dallas  v.  Mc- 
Cullough  [Tex.  Civ.  App.[  16  Tex.  Ct.  Rep. 
348,  95  S.  W.  1121.  In  action  for  injuries 
caused  by  fall  of  clothes  pole,  evidence  that 
another  pole  set  out  at  the  same  time,  and 
similar  to  the  one  causing  the  injury,  had 
previously  fallen,  was  admissible  to  "show 
notice.  Hanselman  v.  Broad,  99  N.  Y.  S.  404. 
In  action  for  personal  injuries  caused  by 
attack  of  vicious  steer,  evidence  of  other 
attacks  on  people  by  the  steer,  and  that 
he  came  from  Western  Washington  and  was 
of  a  wild  and  vicious  kind,  "range  steers," 
was  admissible  to  show  notice  to  the  owner 
of  his  vicious  character.  Harris  v.  Carstens 
Packing  Co.  [Wash.]  86  P.  1125.  In  action 
for  injuries  caused  by  exposed  cogs,  evi- 
dence of  other  similar  accidents  *  on  the 
same  wlieels  and  other  similar  ones  in  the 
mill  admissible  on  issue  of  notice.  Hansen 
V.  Seattle  Lumber  Co.,  41  Wash.  349,  83  P. 
102.  On  Issue  whether  a  steam  shovel  op- 
erated by  defendant  was  likely  to  frighten 
ordinarily  safe  and  gentle  horses,  evidence 
that  two  other  horses  had  been  frightened 
by  it,  besides  plaintiff's,  was  admissible. 
Heinmiller  v.  Winston  Bros.  [Iowa]  107  N. 
W.  1102.  Evidence  of  a  prior  accident  is 
admissible  only  when  the  condition  causing 
it  is  shown  to  have  remained  unchanged. 
City  of  Aurora  v.  Plummer,  122  111.  App.  143. 
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other  injuries  had  occurred  at  the  place  in  question  is  also  excluded.*^  To  prove  the 
existence  of  a  certain  condition  at  a  particular  time,  evidence  of  the  condition  before 
or  after  the  time  in  issue  is  admissible/^  if  not  too  remote/*  and  when  it  appears  that 
there  has  been  no  change.^^  Proof  of  conditions  at  places  other  than  that  in  issue 
is  inadmissible/^  unless  those  conditions  axe  shown  to  be  similar  to  that  in  dispute.''^ 
To  prove  that  an  act  was  conscious  or  willful,  proof  of  similar  previous  acts  by  the 
same  person  is  admissible.^*  Proof  of  what  is  usually  or  customarily  done,  under 
the  same  circumstances,^®  is  admissible  on  the  issue  of  negligence,^"  but  not  to  ex- 


13,  In  action  for  Injuries  caused  by  negli- 
gent guarding  of  excavation  in  street,  evi- 
dence tliat  no  other  acidents  had  occurred 
there  was  inadmissible.  Carty  v.  Boeseke- 
Dawe   Co.    [Cal.   App.]    84    P.    267. 

13.  In  an  action  for  damages  caused  by 
flre  started  by  sparks  from  an  engine,  evi- 
dence that  the  same  engine  emitted  sparks 
a  short  time  before  or  after  the  fire  is  ad- 
missible. Johnson  v.  Atlantic  Coast  Line  R. 
Co.  [N.  C]  53  S.  B.  362.  Evidence  of  condi- 
tion of  spark  arresters  and  similar  devices 
on  a  locomotive  a  month  before  the  fire  in 
issue  held  not  too  remote.  Woodward  v. 
Chicago,  etc.,  R.  Co.  [C.  C.  A.]  145  F.  577. 
In  action  for  injuries  alleged  to  have  been 
caused  by  defective  machinery,  evidence 
that  two  weeks  before  the  machinery  was 
"red  hot"  was  not  too  remote.  Davis  v. 
Holy  Terror  Min.  Co.  [S.  D.]  107  N.  W.  374. 
Evidence  of  conditions  at  place  where  in- 
jury occurred,  a  few  days  previous,  held  ad- 
missible. Huggard  v.  Glucose  Sugar  Refin- 
ing Co.  [Iowa]  109  N.  W.  475.  In  personal 
injury  action,  evidence  relating  to  condition 
of  place  of  accident  is  relevant.  Edmunds, 
Mfg.    Co.    v.    McFarland,    118    111.    App.    256. 

14.  In  action  for  death  caused  by  break- 
ing of  machine  running  at  unusual  speed, 
evidence  that  the  machine  made  more  noise 
than  others  (introduced  to  show  high  speed) 
was  Inadmissible  when  not  shown  to  relate 
to  the  time  of  the  accident  or  about  such 
time.  Stecher  Cooperage  Works  v.  Stead- 
man  [Ark.]  94  S.  W.  41.  In  action  for  dam- 
ages resulting  from  fire  caused  by  sparks 
from  an  engine,  evidence  that  the  engine 
emitted  sparks  on  other  occasions  was  prop- 
er; evidence  that  other  fires  had  been  seen 
near  trains  was  Inadmissible.  Fleming  v. 
PuHen    [Tex.    Civ.    App.]    97    S.    W.    109. 

15.  Evidence  of  condition  of  a  street  aft- 
er an  accident  was  admissible  in  connection 
with  proof  that  tlie  condition  had  remained 
unchanged  since  the  accident.  City  of  Dal- 
las V.  McCullough  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  348,  95  S.  W.  1121.  Where  railroad 
accident  occurred  in  September,  1903,  a  wit- 
ness wIk)  examined  the  track  in  March,  1905, 
was  properly  not  allowed  to  testify  to  the 
condition  of  it  where  there  was  no  evidence 
that  its  condition  was  the  same,  even  though 
there  was  some  proof  that  no  repairs  had 
been  made.  Redus  v.  Milner  Coal  &  R.  Co. 
[Ala.]  41  So.  634.  Where  negligence  charged 
consisted  in  permitting  combustible  material 
to  accumulate  near  a  bridge,  evidence  that 
driftwood  had  lodged  against  the  trestle 
several  months  before  the  bridge  burned 
was  inadmissible,  in  the  absence  of  evidence 
that  this  condition  remained  unchanged. 
Root  V.  Kansas  City  Southern  R.  Co.,  195 
Mo    348,    92   S.   W.   621.     In   action   for   injury 


caused  by  loose  board  in  a  walk,  evidence 
of  a  witness  that  he  saw  the  walk  next 
morning  and  that  the  boards  were  then 
loose  was  admissible.  Barker  v.  Kalamazoo 
[Mich.]  13  Dc-t.  Leg.  N.  765,  109  N.  W.  427. 
Observations  made  immediately,  or  so  soon 
after  the  main  fact  in  issue  as  to  preclude 
the  possibility  of  a  change  in  conditions,  are 
relevant  when  they  may  throw  light  on 
question  in  issue.  Elgin,  A.  &  So.  Traction 
Co.    V.   Wilson,    120   111.   App.    371. 

16.  Testimony  as  to  insulation  of  wires 
otlier  than  those  used  by  defendant  inad- 
missible in  personal  injury  action  based  on 
negligence.  Ziehm  v.  U.  S.  Elec.  Light  & 
Power   Co.    [Md.]    64   A.   61. 

17.  In  an  action  for  injuries  caused  by 
falling  of  frame  placed  over  sidewalk  for 
decorating  purposes,  evidence  of  the  con- 
struction of  otlier  similar  frames,  and  that 
all  were  insecure  and  dangerous  and  con- 
structed in  the  same  way,  was  admissible 
on  the  question  of  notice  to  the  city  of  tlie 
dangerous  condition  of  the  one  wliich  fell. 
Farrell  v.  Dubuque,  129  Iowa  447,  105  N. 
W.  696.  In  action  for  injuries  caused  by 
falling  of  package  of  lumber  wliich  was  be- 
ing hoisted  up  an  elevator  shaft,  evidence 
of  the  manner  inwliich  other  packages  were 
tied  up  was  admissible,  since  it  was  reason- 
able to  suppose  they  were  all  being  tied  the 
same  way.  Smith  v.  Dow  [Wash.]  86  P.  555. 
In  an  action  for  damages  caused  by  over- 
flow of  a  drain,  evidence  of  other  overflows 
before  suit,  but  after  defendant  had  com- 
menced to  maintain  the  drain,  was  admissi- 
ble to  show  the  effect  upon  the  property. 
Central  of  Georgia  R.  Co.  v.  Key  ton  [Ala.] 
41  So.  918.  In  action  for  damages  to  land 
caused  by  overflow  of  creek  on  account  of 
an  improper  embankment  made  by  defend- 
ant, proof  of  the  flooding  of  other  land.s 
similarly  situated  at  tlie  same  time  was 
admissible.  Missouri,  etc.,  R.  Co.  v.  Bell 
[Tex.   Civ.   App.]    93    S.   W.    198. 

18.  In  action  for  refusal  to  receive  and 
transmit  a  telegram,  evidence  of  other  re- 
fusals of  tlie  agent  to  receive  it  was  admis- 
sible on  the  issue  of  a  willful  intent  of  the 
company  not  to  perform  its  duty.  Wester* 
Union  Tel.  Co.  v.  Simmons  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  349,  93  S.  W.  686.  In  actios 
for  injuries  caused  by  lowering  cage  in  mine 
at  excessive  speed,  contrary  to  statute,  evi- 
dence that  engineer  had  lowered  the  cage 
at  excessive  speed  on  former  occasions  was 
admissible  to  prove  that  his  violation  of  law 
was  conscious  and  to  charge  the  engineer 
and  hence  the  master  whom  he  represented, 
with  knowledge.  Joseph  Taylor  Coal  C». 
V.  Dawes,   220  111.   145,  77  N.   E.   131. 

19.  The  inquiry  being  what  was  proper 
to   be   done   under   given   circumstances    at   a 
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<;use  negligence.-^     Proof  of  repairs  or  other  precautions  to  prevent  injury,  snbse- 
<iuent  to  the  occurrence  of  the  alleged  injury,  is  inadmissible. -- 

On  the  issue  of  the  value  of  land  at  a  ]:iarticnlar  time,  evidence  of  sales  of  other 
lands  in  tlie  vicinity  is  admissible,"  if  such  other  lands  are  shovm  to  be  similar 
in  character  and  location,-*  and  if  the  sales  are  not  too  remote  in  time,-^  but  mere 
offers  are  usually  inadmissible.-^  The  general  selling  price  of  property  cannot,  hoAv- 
ever,  be  shown  by  proof  of  particular  sales  of  alleged  similar  property.^^  In  con- 
demnation proceedings,  prices  paid  by  the  condemning  party  for  other  land  bought 
for  the  same  purpose,-®  and  offers  for  ether  propert}^^"  are  inadmissible.     The  as- 


particular  point,  proof  of  what  was  usually 
<3onc  at  a  point  near  by  under  different  cir- 
cumstances is  irrelevant.  Atlanta  Ice  & 
Ooal   Co.   V.   Mixon    [Ga.]    55    S.    E.    237.   ■ 

20.  Custom  of  railroad  company  to  re- 
quire inspection  of  locomotives  by  engineers 
and  firemen  held  competent  on  issue  of  neg- 
ligence in  setting  fire  because  of  defective 
spark  arresters,  etc.  Woodward  v.  Cliicago, 
etc..  R.  Co.  [C.  C.  A.]  145  F.  571.  Where 
negligence  charged  %\'as  failure  to  provide 
switch  lights  at  a  misplaced  switch,  evi- 
■dence  that  defendant  company  used  switch 
lights  on  other  parts  of  its  line  and  that 
such  lights  were  used  by  other  railway 
companies,  was  admissible.  Southern  R.  Co. 
V.  Blanford's  Adm'x  [Va.]  54  S.  E.  1.  In 
action    for    injuries    to    passenger   caused    by 

'sudden  starting  of  car  as  he  was  alighting, 
•evidence  that  there  was  a  common  practice 
among  passengers  of  alighting  at  that  point 
"was  admissible.  Chicago  City  R.  Co.  v. 
L,owitz,  218  111.  24,  75  N.  E.  755.  Proof  that 
lights  w^ere  customarily  placed  on  approach- 
ing trains  at  a  certain  place  held  to  warrant 
Inference  that  omission  to  place  lights  on  a 
particular  occasion  was  negligence.  Caffi  v. 
Xew  York,  etc.,  R.  Co.,  49  Misc.  620,  96  N. 
Y.  S.  835.  Custom  and  practice  of  handling 
and  regulating  cars  at  street  crossing  held 
competent  on  issue  of  negligence  alleged  as 
cause  of  street  crossing  accident.  Chicago 
dity   R.   Co.   V.   Sugar,    117  111.   App.    578. 

21.  In  negligent  injury  case,  evidence  of- 
fered to  show  custom  of  placing  switch  en- 
gine and  cars  on  certain  track  to  keep  peo- 
ple off  at  time  when  a  certain  train  was 
rlue  was  excluded.  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.   [Del.]    62  A.   898. 

22.  Evidence  of  repairs  made  after  acci- 
<lent  inadmissible.  City  of  Aurora  v.  Plum- 
mer.  122  111.  App.  14  3.  That  location  of  elec- 
tric wires  was  changed  after  accident  could 
not  be  shown.  Ziehn  v.  United  Elec.  Light 
&  Power  Co.  [Md.]  64  A.  61.  Precautions 
taken  to  prevent  recurrence  of  an  injury 
held  incompetent.  Louisville  &  N.  R.  Co. 
V.  Morton  [Ky-]  89  S.  W.  243.  In  action  by 
servant  for  injuries  received  while  unload- 
ing telephone  poles,  evidence  of  a  change 
of  method  of  unloading,  subsequent  to  the 
injury,  is  inadmissible  to  prove  the  former 
method  negligent.  Fitter  v.  Iowa  Tel.  Co., 
129  fowa  610,  106  N.  W.  7.  Evidence  that 
after  damage  to  breakwater  government 
sent  out  notice  to  mariners  concerning  its 
location  and  lights  on  it  was  inadmissible. 
Davidson  S.  S.  Co.  v.  U.  S.  [C.  C.  A.]  14  2  F. 
S15. 

23.  Sales  of  similar  property  in  vicinity 
about  the  same  time  may  be  shown  in  con- 
demnation proceedings.     Metropolitan   St.  R. 


Co.  V.  Walsh,  197  Mo.  392,  94  S.  W.  860. 
In  an  expropriation  case,  the  price  paid  for 
neighboring  property  by  a  railway  company 
for  its  right  of  way  is  admissible  to  show 
value,  though  the  purchase  was  made  after 
suit  brought.  The  objection  goes  only  to 
the  effect  of  such  evidence.  Louisiana  R. 
&  Nav.  Co.  V.  Morere,  116  La.  997,  41  So.  236. 
Value  of  land  taken  for  approach  to  bridge 
being  in  issue,  price  received  for  land  on 
other  side  of  river,  to  be  used  for  other 
approach,  could  be  shown.  Hadley  v.  Pas- 
saic County  Chosen  Freeholders  [N.  J.  Law] 
62  A.    1132. 

24.  Evidence  of  value  of  other  lands  in- 
admissible, such  lands  not  being  shown  simi- 
lar in  location  and  condition  to  that  in  issue. 
MIer  V.  Phillips  Fuel  Co.  [Iowa]  107  N.  W. 
621.  Evidence  of  sales  of  land  much  nearer 
city  than  land  in  question  held  inadmissible 
on  issue  of  value.  Chicago,  etc.,  R.  Co.  v. 
Mines  [111.]  77  N.  E.  898.  In  condemnation 
proceedings,  evidence  of  voluntary  sales  of 
other  lands,  not  in  same  locality  or  of  same 
character,  was  properly  excluded.  Chicago, 
etc.,  R.  Co.  V.  Kline,  220  111.  334,  77  N.  E. 
229.  Evidence  of  sale  price  of  unplatted 
lands  in  vicinity  inadmissible  on  value  of 
platted  lands  taken.  Martin  v.  Chicago  & 
M.   Elec.   R.   Co.,   220   111.   97,   77  N.   E.   86. 

25.  Price  at  which  property  sold  a  short 
time  previous  to  time  in  question  is  some 
evidence  of  its  value.  State  v.  Jackson,  128 
Iowa  543,  105  N.  W.  51. 

26.  In  trespass  for  damage  to  trees,  evi- 
dence that  a  prospective  purchaser  had 
made  an  offer  for  a  portion  of  the  property 
upon  which  some  of  the  trees  injured  were 
located,  but  refused  to  take  it  on  learning 
that  the  trees  were  cut,  inadmissible.  T\^est- 
ern  Tnion  Tel.  Co.  v.  Ring,  102  Md.  677,  62 
A.  801.  In  an  action  for  trespass  for  cutting 
timber  testimony  offered  on  the  issue  of 
value  to  the  effect  that  about  the  time  the 
timber  was  cut  plaintiff  offered  to  sell  "for 
a  good  deal  less"  than  he  testified  on  the 
trial  that  it  was  worth,  was  properly  ex- 
cluded as  too  indefinite  to  be  of  any  value.' 
Hardwood  Mfg.  Co.  v.  Wooten  [Ga.]  54  S. 
E.    814. 

27.  Gorgas  v.  Philadelphia,  etc.,  R.  Co. 
[Pa.]    64    A.    680. 

2S.  Metropolitan  St.  R.  Co.  v.  Walsh,  197 
Mo.    392,    94    S.    W.    860. 

29.  Offers  to  purchase  land  in  vicinity 
inadmissible  on  value  in  condemnation  pro- 
ceedings. Blincoe  v.  Choctaw,  etc.,  R.  Co.. 
16  Okl.  286,  83  P.  903.  Offers  for  property 
cannot  be  shown,  in  condemnation  proceed- 
ings, where  the  parties  failed  to  agree  on 
a  price.  Metropolitan  St.  R.  Co.  v.  Walsh, 
197  Mo.  392,   94  S.  W.  860.     Offers  to  sell  ad- 
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scssment  for  taxes,^^  and  the  price  paid  by  the  owner  many  years  before/^  are  also- 
Irrelevant.  The  verdict  of  a  jury  in  a  case  involving  similar  property  in  the  vicinity 
is  admissible.^^ 

"Wliere  intent  of  a  party  charged  is  a  material  inquiry,  and  the  facts  and  cir- 
cumstances shown  leave  the  question  of  intent  in  doubt,  the  character  of  the  party 
charged  may  be  shown,  to  aid  in  the  determination  of  such  question.'^  Evidence  of 
particular  opinions  and  particular  acts  is  inadmissible  to  prove  general  reputation."* 
This  can  be  proved  only  by  one  having  adequate  Imowlcdge  of  the  prevailing  opinion 
in  regard  thereto.^-' 

The  general  rules  as  to  relevancy  of  evidence  are  further  illustrated  by  the  cases 
cited  in  the  note.^° 


jacent  property  inadmissible  in  condemna- 
tion   proceeding's.      Id. 

30.  Assessments,  not  being  made  at  mar- 
ket value,  are  inadmissible  to  show  value 
in  expropriation  proceedings.  Louisiana  R. 
&  Nav.  Co.  V.  Morere,  116  La.  997,  41  So.  236. 

31.  Price  paid  by  owner  17  years  before 
land  was  taken  by  railroad  could  not  be 
shown  in  condemnation  proceedings.  Davis 
V.   Pennsylvania   R.   Co.    [Pa.]    64    A.    774. 

33.  Verdict  of  jury,  in  a  case  between 
other  parties  for  the  expropriation  of  prop- 
erty of  similar  character  in  the  neiglibor- 
hood,  is  good  evidence  of  value.  Louisiana 
R.  &  Nav.  Co.  V.  Morere,  116  La.  997,  41  So. 
236. 

33.  Sovereign  Camp  of  Woodmen  of  the 
World   V.    Welch,    16   Okl.    188,    83    P.    547. 

34.  That  a  person  paid  all  his  bills  upon 
periodical  visits  to  a  certain  locality  was 
inadmissible  on  the  issue  of  his  reputation 
for  financial  standing  and  promptness  in 
paying  debts.  Allison's  Ex'r  v.  Wood,  104 
Va.    765,    52    S.    E.    559. 

35.  Allison's  Ex'r  v.  Wood,  104  Va.  765, 
62    S.    E.    559. 

36.  Illtistrationfs.  Held  relevant:  Where 
brakeman  was  injured  between  cars  he  was 
trying  to  couple,  evidence  as  to  tlie  condition 
of  certain  cars  and  their  couplings  was  ad- 
missible in  connection  with  other  proof 
showing  the  identity  of  the  cars  with  those 
causing  the  injury.  Huggins  v.  Southern 
R.  Co.  [Ala.]  41  So.  856.  Where,  in  detinue, 
plaintiff  claimed  a  mule  under  a  purchase- 
money  mortgage,  and  it  appeared  the  mort- 
gagee had  been  in  possession  for  some  time 
prior  to  giving  the  mortgage,  it  was  proper 
to  show  that  the  relation  of  landlord  and 
tenant  existed  between  plaintiff  and  the 
mortgagor,  and  that  plaintiff  had  furnished 
mules  to  the  mortgagor,  among  them  the 
mule  in  question.  Holman  v.  Clark  [Ala.] 
41  So.   765.     That  a  street  car  was  making  a 

'great  deal  of  noise  when  approaching  a 
place  where  a  dog  was  killed  was  admissi- 
ble as  a  part  of  the  res  gestae.  Wallace  v. 
North  Alabama  Traction  Co.  [Ala.]  40  So. 
89.  In  action  on  note,  testimony  concern- 
ing sale  which  was  a  part  of  transactions 
leading  up  to  a  settlement  wherein  the  note 
was  given  was  admissible.  Lovell  &  Co.  v. 
Sneed  [Ark.]  95  S.  W.  157.  Evidence  of 
proper  method  of  sounding  timbers  relevant 
when  sufficiency  of  inspection  of  trestle  was 
in  issue  Bowen  v.  Sierra  Lumber  Co.  [Cal. 
App.]  84  P.  1010.  In  an  action  for  breach 
of  warranty  as  to  the  variety  of  seed  wheat 


sold  plaintiff,  where  defendant  testified  that 
he  had  sold  wheat  from  the  same  lot  to 
another,  such  person's  testimony  that  he  had 
bought  wheat  from  defendant  about  that 
time  and  that  it  did  not  prove  to  be  white 
Australian  wheat  was  competent  and  rele- 
vant. Moody  V.  Peirano  [Cal.  App.]  84  P. 
783.  But  evidence  that  defendant  had  war- 
ranted wheat  sold  to  others  to  be  white 
Australian  wheat  was  irrelevant.  Id.  On 
issue  whether  kerosene  oil  contained  a  dan- 
gerous proportion  of  gasoline,  evidence  of 
a  general  custom  of  employes  to  use  the 
same  buckets  in  drawing  both  kerosene  and 
gasoline  was  admissible.  Standard  Oil  Co. 
V.  Parrish  [C.  C.  A.]  145  P.  829.  Custom  of 
trust  companies  to  require  indemnity  bonds 
admissible  where  person  dealing  with  such 
a  compa,ny  claimed  to  be  ignorant  of  such 
requirement.  Security  Trust  Co.  v.  Robb 
[C.  C.  A.]  142  F.  78.  Where  one  party  had 
introduced  proof  of  drunkenness  and  in- 
competency of  a  superintendent,  to  show 
that  certain  mill  work  was  unsatisfactory, 
the  otlier  party  was  properly  allowed  to 
show  that  other  work  of  the  same  kind 
turned  out  for  others  under  direction  of  the 
same  superintendent  had  been  satisfactory. 
Burrell  v.  U.  S.  [C.  C.  A.]  147  F.  44.  Letter 
forming  part  of  negotiations  leading  up  to 
business  transaction  held  admissible.  Hunt- 
er V.  Porter  [Iowa]  109  N.  W.  283.  Where 
injured  servant  claimed  he  was  struck  by  a 
piece  of  gas  pipe  which  fell  from  an  upper 
floor,  through  an  opening,  being  loosened 
from  a  pile  of  bone  dust  by  the  wind  and  the 
vibration  caused  by  the  machinery,  evidence 
of  the  effect  of  the  wind  and  machinery  was 
admissible,  though  it  was  not  shown  that  at 
the  time  of  the  injury  the  machinery  was 
moving  or  the  wind  blowing.  Huggard  v. 
Glucose  Sugar  Refining  Co.  [Iowa]  109  N. 
W.  475.  Where  issue  was  whether  building 
fell  because  of  faulty  plan  of  construction 
or  poor  work  of  defendant,  the  effect  of  im- 
properly placing  the  front  of  the  building 
could  be  shown.  Fraternal  Const.  Co.  v. 
Jackson  Foundry  &  Mach.  Co.  [Ky.]  89  S. 
W.  265.  In  an  action  for  interfering  with 
plaintiff's  business,  evidence  that  plaintiff 
was  a  Jew,  and  that  the  day  in  question, 
when  a  crowd  gathered  at  his  shop  and 
threw  missies,  was  a  Jewish  holiday,  when 
Jews  usually  closed  their  shops,  was  ad- 
missible. Botkin  v.  Miller,  190  Mass.  411, 
77  N.  E.  49.  Where  it  was  shown  that  De- 
troit price  of  wheat  governed  price  at  Lan- 
sing,   and    that    price    of    wheat    indirectly 
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controlled    price    of    flour,    market    price    of 
flour    at    Detroit    was    admissible    to    prove 
market  price  of  flour  at  Lansing.     Tri-State 
Milling-  Co.   v.    Breisch    [Mich.]    13    Det.    Leg. 
N.      478,       108      N.      W.       657.     Letter      call- 
ing     attention      to      failure      of      defendants 
to     carry     on     agreement,     and     threatening 
suit,   held  relevant.     Illinois   Roofing  &  Sup- 
ply Co.  V.  Cribbs   [Mich.]   12  Det.  Leg.  N.  901, 
106   N.    W.    274.      Record   of   suit    in   chancery, 
wherein  a  sum  of  money  was  paid  into  court 
as  compensation  for  a  right  of  way,  admissi- 
ble    in     subsequent     suit     to     recover     such 
amount  under  an  alleged  agreement,  to  show 
the   origin    of   the   fund   sued   for.     Rapley  v. 
McKinney's    Estate    [Mich.]    13    Det.    Leg.    N. 
41,    107    N.    W.    101.      Where    a    witness    fixes 
the   date   of  an    event   by   other   contempora- 
neous events,  the  dates  of  the  latter  may  also 
be   shown.     Levels   v.   St.   Louis   &  H.   R.   Co., 
196  Mo.  608,  94  S.  W.  275.     Where  in  garnish- 
ment   proceedings    it    was    claimed    the    gar- 
nishee   held    property    of   the    debtor    for    the 
purpose  of  hindering  the  creditors,  a  former 
judgment  in   a^suit  to  set  aside  trans^fers  to 
the    garnishee    was    admissible    to    show    the 
garnishee's     intent.       Dodge     v.     Knapp,     112 
Mo.  App.   513,   87   S.  W.   47.     It  is  a  fair   pre- 
sumption that  price   obtained   at   public  auc- 
tion  for  articles  sold   on   usual   terms   repre- 
sents their  value.     Wieters  v.   Hart,   67  N.  J. 
Eq.    507,    63    A.    241.     In    a    suit    upon    a    spe- 
cialty, evidence  of  a  uniform   custom   of  trans- 
acting  business   w^ith   the   public  with   refer- 
ence  to   the   matter   in   dispute   is   admissible 
when  introduced  for  the  purpose  of  showing 
an    agent's    authority    to    m.ake    the    contract 
in   question  on   behalf  of  his  principal.   Pull- 
man Co.  v.  Willett,   7  Ohio  C.  C.    (N.   S.)    173. 
On   issue   w^hether   attachment   debtor   owned 
the    property    attached    or    had    bought    it   as 
agent   only,   not   having  means   to  buy  it   for 
himself,    evidence    of    his    financial    condition 
on   the  day  of  the   purchase   and   before  was 
admissible.      Flegel   v.   Charles  Koss   &  Bros. 
Co.   [Or.]   83  P.  847.     Where  value  of  services 
was  attacked,  workman  could  show  that   he 
did    more    work    than    others    and    that    em- 
ployer    had     not     before     found     fault     with 
services  rendered.     Hebert  v.  Hebert    [S.  D.] 
104   N.   W.    911.      In   action   for   conversion   of 
corn  by  railway  company  after  rejection  by 
consignee,   an   issue   was   made   as   to   quality 
of    corn.      Evidence    that    the    corn    was    part 
of  a  carload    sold   to   others  as   being  a  cer- 
tain   quality,    and    that   such    purchasers   had 
not   complained,    was   relevant.      St.    Louis   S. 
W.   R.  Co.  v.  Arkansas  &  T.   Grain  Co.    [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  372,  95  S.  W.  656. 
Testimony   of   one   who   was   on   engine   with 
fireman,    who   was   injured,    that   he    had    not 
noticed  defective  condition  that  was  alleged 
to    have    caused    the    injury,    was   admissible. 
Galveston,    etc.,    R.    Co.    v.    Udalle    [Tex.    Civ. 
App.]    14   Tex.  Ct.  Rep.  668,   91  S.  "W.   330.      In 
trespass    to    try    title,    a    judgment    between 
predecessors     in     interest     of     the     parties, 
showing    that    heirs    of    original    owner    de- 
nied  that   he    had    ever   executed   a   deed    for 
the  premises,  was  relevant.     Veatch  v.  Gray 
[Tex.   Civ.   App.]    14    Tex.   Ct.   Rep.    316,    91    S. 
W.   324.     On  the   issue  of  the  proper  manner 
of  computing  the  amount  of  timber  on  land, 
evidence    of   an   expert   in   scaling   lumber   as 
to  the  method  of  scaling  in  general  use  was 
admissible.     Wall  v.  Melton   [Tex.  Civ.  App.] 
IG    Tex.    Ct.    Rep.    112,    94    S.    W.    358.      In   an 


action  for  Injuries  to  cattle  caused  by  fail- 
ure to  supply  sufllcient  water,  evidence  of 
condition  of  cattle  in  another  pasture  was 
admissible  when  the  two  pastures  .were 
shown  to  be  similar.  Tuttle  v.  Moody  [Tex 
Civ.  App.]  15  Tex.  Ct.  Rep.  763,  94  S.  W.  134. 
In  a  suit  by  the  United  States  to  enjoin  an 
alleged  conspiracy  by  paper  manufacturers 
to  suppress  competition  by  creating  a  gen- 
eral selling  and  distributing  agent,  evidence 
oral  or  documentary,  tending  to  show  the 
manner  in  which  such  agent  performed  his 
functions,   is   material.      Nelson   v.   U.   S.,    201 

U.    S.    92,    50   Law.    Ed. .      In   an   action    of 

trover  against  a  sheriff  for  conversion  of 
lumber,  leases  of  the  yard  to  plaintiff  and  a 
quitclaim  deed  and  contract  covering  the 
lumber,  executed  by  a  third  person  to  plain- 
tiff, were  held  relevant,  in  connection  with 
evidence  of  persons  who  were  in  possession. 
Marcy  v.  Parker,  '/8  Vt.  73,  62  A.  19. 
A  conversation  with  plaintiff  having  been 
testified  to,  plaintiff  could  in  rebuttal  testi- 
fy that  the  conversation  was  at  a  later  time 
than  that  given  by  the  other  witness.  Jew- 
ett  V.  Buck,  78  Vt.  353,  63  A.  136.  Fair 
rental  value  of  premises  could  be  shown  in 
action  for  rent  under  a  Itjst  lease  where 
parties  disagreed  as  to  what  the  rent  stip- 
ulated was.  Green  v.  Dodge  [Vt.]  64  A.  4  99. 
Proof  of  representations  made  by  a  third 
party  admissible,  though  only  representa- 
tions by  defendant  were  alleged,  where  they 
were  of  the  same  character  and  tended  to 
explain  defendant's  actions  and  words.  Mc- 
Mullen  V.  Rousseau,  40  Wash.  497,  82  P.  883. 
To  rebut  testimony  of  physicians  that  plain- 
tiff had  "hysterical  paralysis,"  largely  sim- 
ulated, and  that  this  was  aggravated  by 
pendency  of  law  suit,  evidence  that  they 
permitted  a  claim  agent  to  visit  plaintiff 
while  in  the  hospital  was  relevant.  Williams 
V.  Spokane  Falls  &  N.  R.  Co.,  42  Wash.  597, 
84  P.  1129.  To  prove  value  of  stock  of  cor- 
poration whose  sole  object  was  to  hold 
lands,  the  value  of  the  lands  is  relevant. 
Collins  v.  Denny  Clay  Co.,  41  Wash.  136, 
82  P.  1012.  A  written  contract  between  other 
parties  than  the  parties  to  a  suit,  which  is 
referred  to  in  the  written  contract  sued 
upon  and  to  any  extent  supplements  the 
same,  is  admissible  in  evidence.  Vale  v. 
Suiter,   58   W.   Va.   353,   52   S.  E.   313. 

Held  irrelevant:  In  personal  injury  ac- 
tion, held  proper  to  exclude  question  wheth- 
er plaintiff  had  ridden  horseback  or  mule- 
back  since  he  was  hurt.  Southern  R.  Co.  v. 
Cothran  [Ala.]  42  So.  100.  Lessee  of  rail- 
road being  bound  to  keep  a  drain  along  the 
right  of  way  open,  regardless  of  the  terms 
of  the  lease,  the  lease  showing  lessee's  du- 
ties, was  immaterial.  Chicago,  etc.,  R.  Co. 
v.  McCutchen  [Ark.]  96  S.  W.  1054.  Proper 
to  exclude  question  as  to  whether  there  was 
any  discussion  at  meeting  of  aldermen 
as  to  location  of  street  lines,  since  such 
discussion  could  not  affect  order  made  in 
resolution  actually  adopted.  Loomis  v. 
Connecticut  R.  &  Lighting  Co.,  78  Conn.  15(i. 
61  A.  539.  In  an  action  for  damages  caused 
by  communication  of  hog  cholera  by  hogs 
purchased  from  defendant  to  others  owned 
by  plaintiff,  evidence  of  a  witness  for  plain- 
tiff that  he  had  also  purchased  hogs  from 
defendant  which  were  diseased  and  which 
communicated  the  disease  to  another  herd 
having    been    admitted,    further    evidence    of 
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§  3.  Competency  or  'kind  of  evidence  in  general.^'' — Wliere  one  party  has  in- 
trorluced  certain  matters  without  ohjection,  the  other  may  introduce  similar  evi- 
dence in  rebuttal/^  though  such  evidence  is  incompetent  or  irrelevant. ^^     The  mere 


the  number  of  hogs  witness  owned  was 
properly  excluded.  Elbert  v.  Mitchell  [Iowa] 
109  N.  W.  181.  Evidence  of  others  that  they 
had  purchased  hogs  of  defendant,  and  that 
lie  had  not  warranted  them,  was  also  irrele- 
vant. Id.  In  an  action  for  shooting  of  a 
trespasser  on  a  train,  evidence  of  frequency 
with  which  messages  were  sent  to  authori- 
ties announcing  such  conduct  of  trainmen 
tOAvard  trespassers  was  irrelevant.  Balti- 
more &  O.  R.  Co.  V.  Deck,  102  Md.  669,  62 
A.  958.  In  action  to  recover  mining  stock, 
claimed  to  belong  to  bankrupt,  where  divi- 
dends and  value  of  stock  had  been  shown, 
the  reputation  and  standing  of  the  mine, 
and  others  in  the  vicinity,  were  immaterial. 
Arnold  v.  Harris  [Mich.]  105  N.  W.  744. 
What  a  certain  prescription  was  held  inad- 
mi.ssible  on  issue  of  sanity  as  constituting 
at  best  the  physician's  opinion  that  patient 
was  suffering  from  a  certain  disease.  Ames 
v.  Ames  [Neb.]  106  N.  W.  584.  Where  con- 
stitutionality of  act  imposing  a  penalty  on 
any  person  working  more  than  8  hours  a 
day  in  a  mine,  smelter,  or  reduction  plant, 
on  the  ground  that  such  work  was  not  un- 
healthful,  evidence  that  particular  works 
and  mills,  including  the  one  where  petition- 
er worked,  were  healthful,  was  inadmissible. 
Ex  parte  Kair  [Nev.]  82  P.  453.  A  final 
decree,  without  the  record  of  the  cause,  has 
no  evfdential  effect  as  proof  of  antagonism 
between  executor  and  legatees  In  will  case. 
In  re  Acker's  Will  [N.  J.  Eq.]  62  A.  556. 
Letters  by  attorney  to  landlord  in  a  different 
proceeding  in  which  parties  were  different 
were  inadmissible  to  show  identity  of  prem- 
ises in  subsequent  holdover  proceedings. 
Kasower  v.  Sandler,  96  N.  Y.  S.  734.  In  an 
action  on  a  bond  given  to  secure  weekly 
payments  by  husband  to  wife,  he  having 
been  convicted  of  nonsupport,  evidence  that 
after  his  conviction  he  had  offered  to  live 
with  and  support  his  wife  was  immaterial. 
Tully  V.  Stout,  96  N.  Y.  S.  1080.  In  an  action 
against  a  newspaper  for  breach  of  a  cdn- 
tract  to  carry  a  certain  number  of  inches  of 
advertising  matter  to  be  inserted  within  the 
year  as  the  advertiser  might  require,  a  rate 
card  showing,  only  rates  for  advertisements 
of  a  certain  size  carried  a  certain  number 
of  times  was  inadmissible.  Boston  Out- 
fitting Co.  V.  People  &  Patriot  Co.,  73  N.  H. 
506,  63  A.  229.  Inventory  of  decedent's  per- 
sonal property  filed  by  plaintiff  as  adminis- 
tratrix, and  plaintiff's  annual  account  as  ad- 
ministratrix, held  irrelevant  on  issue  of 
earning  power  of  deceased,  in  action  for  his 
death.  Cooper  v.  North  Carolina  R.  Co., 
140  N.  C.  209,  52  S.  E.  932.  Rental  value  of 
business  property  is  irrelevant  on  issue  of 
rental  value  of  unoccupied  property  not  in 
business  portion.  Keeney  v.  Fargo  [N.  D.]  105 
N.  W.  93.  On  issue  whether  a  person  bought 
or  sold  as  agent  or  owner,  to  determine 
right  to  money  claimed  to  be  commission, 
the  value  of  the  land  was  immaterial.  Bu- 
chanan V.  Randall  [S.  D.]  109  N.  W.  513. 
In  an  action  for  illness  resulting  to  a  pas- 
senger from  being  required  to  sit  in  a  cold 
waiting    room,    the    fact    that    other    passen- 


gers suffered  In  some  degree  from  the  cold 
but  none  of  them  became  sick  is  immaterial. 
International  &  G.  N.  R.  Co.  v.  Johnson  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  982,  95  S.  W. 
595.  Wliere  building  contract  required  con- 
tractor to  pay  liquidated  damages  for  delay 
caused  otherwise  than  by  owner,  evidence 
of  delay  caused  by  persons  employed  by 
contractor  was  inadmissible.  Neblett  v.  Mc- 
Graw  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  496. 
91  S.  W.  309.  Field  notes  of  survey  made 
30  years  before  survey  in  question  by  sur- 
veyor, who  had  no  knowledge  of  lines  in 
dispute,  held  inadmissible.  Goodson  v.  Fitz- 
gerald [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  424, 
90  S.  W.  898.  Evidence  of  a  custom  of  drafts- 
men in  land  commissioner's  office  to  make 
changes  in  field  notes  of  surveys  to  make 
them  correspond  to  maps  in  the  office,  held 
inadmissible  to  show  that  certain  field  note.? 
were  changed.  Clav/son  v.  Wilkins  [Te.x.  Civ. 
App.]  15  Tex.  Ct.  Rep.  662,  93  S.  W.  1086. 
Proof  of  a  statement  by  a  party  that  a  cer- 
tain representation  had  been  made  to  him 
does  not  tend  to  prove  personal  knowledge 
by  the  party  of  tlie  fact  involved  in  the 
representation  by  the  third  party.  Jewett 
V.   Buck,   78   Vt.  353,   63  A.   136. 

37.  See   5    C.   L.    1315. 

38.  One  party,  having  testified  without 
objection  to  certain  elements  of  a  settle- 
ment, omitted  from  a  writing,  the  other 
party  could  introduce  similar  evidence  in  re- 
buttal. Dunnett  v.  Gibson,  78  Vt.  439,  63  A. 
141.  The  introduction  or  exclusion  of  im- 
material evidence  to  meet  immaterial  evi- 
dence is  within  the  discretion  of  the  court. 
Bennett  v.  Susser,  191  Mass.  329,  77  N.  E. 
884.-  Part  of  a  conversation  being  sliown 
by  one  party,  the  other  may  show  the  entire 
conversation,  so  far  as  relevant.  Smith  v. 
Milwaukee  Elec.  R.  &  Light  Co.,  127  Wis. 
253,  106  N.  W.  829;  McNeese  v.  Carver  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  820,  89  S.  W.  430. 
Part  of  conversation  having  been  introduced 
by  one  party,  the  other  could  show  other 
portions  to  explain  those  already  in.  Id. 
Part  of  a  conversation  Iiaving  been  intro- 
duced by  one  party,  tlie  remainder  was 
competent  at  the  instance  of  the  other, 
though  it  involved  a  declaration  in  the  in- 
terest of  the  declarant.  Wilson  v.  Gordon, 
73  S.  C.  155,  53  S.  E.  79.  Where  a  conversa- 
tion is  brouglit  out  on  a  cross-examination, 
a  statement  made  during  it  may  be  shown 
by  the  other  party.  Anniston  City  Land  Co. 
v.  Edmondson  [Ala.]  40  So.  505.  Letters- 
forming  part  of  a  correspondence  having 
been  introduced  by  one  party,  the  other  was 
entitled  to  produce  others  in  answer  there- 
to. Proctor  V.  Hobart  M.  Cable  Co.  [Mich.] 
13  Det.  Leg.  N.  641,  108  N.  W.  992.  Where 
a  witness  for  one  party  testified  to  the  re- 
sult of  a  conversation  at  whicli  he  was  pres- 
ent that  a  certain  agreement  was  made,  it 
was  competent  for  the  other  party  to  deny 
that  such  agreement  was  made'.  Lefevre  v. 
Silo,  98  N.  Y.  S.  321.  Held  error  to  allow  a 
witness  to  testify  that  a  certain  agreement 
was  made  in  tlie  course  of  a  conversation, 
and    to    refuse    to    allow    the    other    party    to 
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fact  that  evidence  is  cnmulative  does  not  justify  its  exclusion.*"     That  evidence  has 
been  obtained  by  unlawful  means  is  not  a  valid  objection  to  its  admission.*^ 

§  4.  Best  and  secondary  evidence.^- — ^The  best  evidence  of  which  the  case  in 
its  nature  is  susceptible  must  always  be  presented.*^  Wliat  is  the  best  evidence  of  a 
fact  to  be  proved  depends  upon  the  nature  of  the  fact  and  the  circumstances  of  the 
case."     Evidence  which  carries  on  its  face  no  indication  that  lu'tter  evidence  exists 


deny  such  agreement,  and  then  aUow  first 
witness  to  prove  a  settlement  on  the  basis 
of  the  contract  as  an  admission  of  the  sec- 
ond party  that  the  contract  had  been  made. 
Id.  Where  theory  of  case  as  tried  was  a 
suit  upon  an  express  contract  for  machinery 
it  was  not  error  to  exclude  evidence  as  to 
tlie  value  of  the  machinery,  offered  by  de- 
fendant, though  the  court  had  erroneously 
admitted  such  evidence  when  offered  for 
plaintiff.  Union  Steel  &  Chain  Co.  v.  Wag- 
oner [Colo.]  85  P.  836.  Custom  of  children 
of  playing  in  the  street  having  been  gone 
into  by  one  party,  similar  evidence  by  the 
other  was  admissible.  Wells  v.  Gallagher 
[Ala.]  39  So.  747.  Declarations  of  one  not 
shown  to  be  the  agent  of  the  party  against 
whom  they  were  offered  having-  been  admit- 
ted, other  statements  could  be  shown  by  the 
adverse  party.  St.  Louis  S.  W.  R.  Co.  v. 
Irvine  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
■S22,  89  S.  W.  428.  Defendant  having  had 
the  benefit  of  a  part  of  certain  depositions, 
plaintiff  was  entitled  to  introduce  the  re- 
mainder. Hunter  v.  Johnson  [Mo.  App.]  94 
S.    W.    311. 

39.  Evidence  having  been  introduced  by 
one  party  witliout  objection,  evidence  of 
the  same  kind  will  be  permitted  to  be  intro- 
duced by  the  other,  though  it  is  irrelevant. 
O'Neal  V.  Weisman  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  503,  88  S.  W.  290.  One  who  has 
introduced  incompetent  or  irrelevant  evi- 
dence cannot  object  to  the  introduction  by 
his  adversary  of  evidence  relating  to  the 
same  matter.  Warren  Live  Stock  Co.  v. 
Farr  [C.  C.  A.]  14  2  P.  116.  An  objection  to 
evidence  as  inadmissible  is  properly  over- 
ruled where  the  objecting  party  has  intro- 
duced evidence  of  the  same  kind.  St.  Louis 
S.  W.  R.  Co.  V.  Bryson  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  656,  91  S.  W.  829.  Oral  evi- 
dence concerning  transfer  of  judgment  hav- 
ing been  admitted,  similar  evidence  was 
admissible  in  rebuttal.  St.  Louis  S.  W.  R. 
Co.  v.  Parks  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    232,   90   S.  W.   34  3. 

4tO.  •  Held  error  for  court  to  exclude  dec- 
larations of  a  decedent  as  to  reason  why 
notes  were  given  him,  on  ground  that  there 
was  sufficient  evidence  before  the  court  on 
the  facts  in  issue.  Bradley  v.  Bush,  1  Cal. 
App.    516,    82    P.    560. 

41.  Papers  and  letters  not  objectionable 
because  obtained  by  alleged  unlawful  means. 
Mossman   v.   Thorson,    118   111.   App.    574. 

42.  See    5    C.    L.    1315. 

43.  Security  Trust  Co.  v.  Robb  [C.  C.  A.] 
142    F.    78. 

44.  A  marriage  may  be  proved  by  the 
testimony  of  one  of  the  parties  thereto. 
Southern  R.  Co.  v.  Brown  [Ga.]  54  S.  E.  911. 
Express  agent  may  testify  that  he  did  not 
transport  a  corpse  on  a  certain  day  without 
producing  the  books  of  his  company.  Bink 
V.  State  [Tex.  Cr.  App.]  89  S.  W.  1075.  Justice 


properly  allowed  to  testify  to  remittitur, 
so  as  to  bring  case  within  his  jurisdiction, 
wliere  the  judgment  was  not  contradicted. 
Peoples  V.  Slayden-Kirksey  Woolen  Mills 
[Tex.  Civ.  App.]  n  Tex.  Ct.  Rep.  144,  90 
S.  W.  61.  Earning  capacity  of  deceased  em- 
ploye may  be  shown  without  proving  the 
contract  under  which  he  was  employed. 
Central  of  Georgia  R.  Co.  v.  Alexander 
[Ala.]  40  So.  424.  Where  defendants  intro- 
duced plaintiff's  telegram,  calling  for  an 
answer,  it  was  proper  to  ask  one  of  the  de- 
fendants whether  he  had  answered  the  tele- 
gram. Lipschutz  V.  Weatherly,  140  N.  C. 
365,  53  S.  E.  132.  Bank  cashier  properly  al- 
lowed to  testify  that  certain  money  in  the 
bank  was  credited  to  a  certain  person  with- 
out producing  the  books.  Smith  v.  First 
Nat.  Bank  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
729,  95  S.  W.  1111.  A  receipt  or  bill  of 
lading  is  not  the  best  evidence  of  the  fact 
of  delivery  of  freight  to  a  carrier.  That 
fact  may  be  proven  by  oral  evidence.  At- 
lantic Coast  Line  R.  Co.  v.  Dexter  [Fla.] 
39  So.  634.  The  minutes  of  a  board  of 
county  commissioners  do  not  constitute  the 
exclusive  evidence  of  its  acts  nor  of  instruc- 
tions given  to  other  officials  whose  actions 
the  board  are  by  law  authorized  to  direct 
and  control.  Instructions  to  the  county 
treasurer,  relative  to  a  tax  sale,  could  there- 
fore be  proved  by  the  treasurer  or  members 
of  the  board.  Phillips  v.  Welts,  40  Wash. 
501,  82  P.  737.  Oral  testimony  that  danger 
signs  were  put  up  at  public  road  crossings 
was  not  objectionable  as  not  the  best  evi- 
dence on  the  ground  that  the  records  of  the 
court  of  ordinary  would  show  the  existence 
of  public  roads.  Atlantic  Coast  Line  R.  Co. 
V.  Taylor,  125  Ga.  454,  54  S,  E.  622.  In  ac- 
tion for  failure  to  furnish  cars,  evidence  of 
written  orders  for  cars  was  not  objection- 
able as  not  the  best  evidence  though  writ- 
ten orders  were  subsequently  given.  Maul- 
din  V.  Seaboard  Air  Line  R.  Co.,  73  S.  C.  9,  52 
S.  E.  677.  Where  original  execution  and 
sheriff's  return  was  filed  in  the  justice  court 
where  issued,  and  a  copy  filed  in  the  county 
court  of  another  county,  it  was  proper  for 
the  sheriff  to  testify  that  a  copy  of  the  exe- 
cution attached  to  a  deposition  of  the  jus- 
tice was  correct  and  that  he  had  not  made 
certain  interlineations  in  the  copy  filed  in 
another  county.  Peeples  v.  Slayden-Kirksey 
Woolen  Mills  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  144,  90  S.  W.  61.  Parol  evidence  of 
transactions  of  company  held  competent 
where  there  was  proof  that  no  minute  or 
stock  books  were  kept,  or  if  kept,  that  they 
were  lost.  Garmany  v.  Lawton,  124  Ga.  876, 
53  S.  E.  669.  Where  a  city  charter  does 
not  require  action  of  a  city  board  to  be 
taken  in  any  particular  manner,  nor  that  its 
acts  shall  be  recorded,  nor  that  the  record 
shall  be  the  exclusive  evidence  of  its  acts, 
parol  proof  of  its  acts   is  competent.     Parol 
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is  not  objectionable  as  secondary/^  but  evidence  wbich  shows  on  its  face  tliat  there 
exists  better  or  more  original  evidence  cannot  l)e  introduced  without  first  accounting 
for  such  other  evidence.*^  Thus,  oral  evidence  cannot  be  substituted  for  any  instru- 
ment which  tlie  law  requires  to  be  in  writing*^  or  for  any  written  evidence  of  a  con- 
tract which  the  parties  have  reduced  to  writing,*^  or  for  any  WTiting  the  existence 
or  contents  of  which  is  disputed  and  which  is  material  to  the  issues  raised.*''     Oral 


proof  competent  to  show  that  Denver  park 
board  provided  for  erection  of  stand  in  a 
public  park.  City  of  Denver  v.  Spencer 
[Colo.]  82  P.  590.  Appointment  of  a  public 
officer  may,  in  collateral  proceedings,  be 
shown  otherwise  than  by  his  commission. 
Callaghan  v.  McGown  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  280,  90  S.  W.  319.  Original 
petition  and  report  in  proceedings  to  con- 
demn land  for  highway  held  admissible  as 
primary  evidence  under  Code  Civ.  Proc.  § 
1829.  Mendocino  County  v.  ,  Peters  [Cal. 
App.]  82  P.  1122.  Evidence  as  to  items  taken 
into  consideration  in  making  up  a  written 
statement  does  not  violate  best  evidence 
rule.  Sheldon  Canal  Co.  v.  Miller  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  279,  90  S.  W.  206. 
Evidence  of  marks  and  brands  held  compe- 
tent to  prove  ownersliip  of  cattle  though 
such  marks  and  brands  were  not  recorded. 
Hurst  v.  Territory,  16  Okl.   600,   86  P.  280. 

4."».  Testimony  that  witness  was  treasurer 
and  manager  of  a  certain  corporation  is  not 
objectionable  on  the  ground  tliat  the  iden- 
tity of  sucli  officer  could  only  be  proved  by 
corporate  records.  Empire  Smelter  Co.  v. 
Gardiner  "Worthen  &  Goss  Co.  [Ariz.]  85  P. 
729.  One  who  knows  the  meaning  of  "cypher" 
words  used  in  a  telegram  may  testify  to 
their  meaning  without  producing  the  key. 
McCleskey  v.  Howell  Cotton  Co.  [Ala.]  42  So. 
67.  In  the  absence  of  any  showing  that  a 
corporation  had  minutes  or  a  record  of  its 
contracts  it  was  proper  to  show  by  parol 
what  was  done  at  a  directors'  meeting,  co 
establish  employment  of  a  certain  person  as 
superintendent.  Braxmer  v.  Stanton,  110 
App.  Div.  167,  96  N.  Y.  S.  1096.  Where  wit- 
ness was  simply  asked  the  amount  of 
a  claim  of  a  creditor  and  in  answer 
merely  stated  the  amount,  the  evi- 
dence was  not  objectionable  as  not  the 
best.  Nixon  v.  Goodwin  [Cal.  App.]  85  P. 
169.  Fact  that  witness  who  drew  notice  of 
injury  had  made  a  memorandum  of  it  which 
he  did  not  have  with  him  did  not  preclude  his 
testifying  from  memory  in  regard  thereto. 
Garske  v.  Ridgeville,  123  Wis.  503,  102  N.  W. 
22.  Nor  was  such  oral  testimony  precluded 
by  the  fact  that  he  had  testified  differently 
in  a  deposition  taken  some  time  before. 
Id.  Where  defendant  testifies  that  he  has 
a  certain  contract,  and  offers  letters  to  fix 
the  date,  and  then  testifies  to  certain  matters 
not  included  in  the  contract,  testimony  called 
out  on  cross-examination  as  to  his  under- 
standing of  the  agreement,  and  what  he 
proposed  to  do  under  it,  was  not  objection- 
able as  not  the  best  evidence.  Shields  v. 
Norton  [C.  C.  A.]  143  P.  802.  Where  neither 
tlie  complaint  nor  proof  showed  that  a  con- 
tract sued  on  was  in  writing,  testimony  of 
plaintiff  as  to  the  person  with  whom  he  made 
the  contract  was  not  objectionable  as  not 
the  best  evidence.  Union  Foundry  &  Mach. 
nr^     V.     T.ankford     [Ala.]     39     So.    765.         An 


objection  to  oral  proof  of  contents  of  a  letter 
on  the  ground  that  a  letterpress  copy  of  the 
letter  was  available  is  untenable,  since  there 
are  no  degrees  of  secondary  evidence.  People 
V.  Christian  [Mich.]  13  Det.  Leg.  N.  222,  107 
N.  W.  919. 

46.  Book  accounts  which  summarized 
details  of  transactions  instead  of  itemiz- 
ing them,  were  not  competent  as  secondary 
evidence,  because  they  disclosed  the  existence 
of  better  evidence.  Putnam  v.  Grant  [Me.] 
63  P.  816.  Where  a  writing  is  known 
by  the  witness  to  be  a  correct  record  of  a 
fact,  but  fails  to  refresh  the  memory  pi  the 
witness,  the  writing  is  the  best  evidence 
of  the  fact.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Garlington  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
741,   92   S.  W.   270. 

47.  Recitals  in  deeds  of  trupt  held  best 
evidence  of  contract  embodied  therein  as  be- 
tween parties  thereto,  and  persons  in  privity 
with  them.  Flach  v.  Zanderson  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  540,  91  S.  W.  348.  The 
testimony  of  a  witness  as  to  the  contents 
of  a  will  under  which  testatrix  claimed  title 
to  the  property  attempted  to  be  disposed  of' 
by  her  is  inadmissible  because  not  the  best 
evidence.  In  re  Jones'  Estate  [Iowa]  106 
N.  V\^   610. 

48.  Parol  evidence  that  note  was  secured 
by  real  estate  mortgage  incompetent  when 
no  reason  appears  for  nonproduction  of  the 
instrument  or  an  authenticated  copy  thereof. 
Brynjolfson  v.  Dagner  [N.  D.]  109  N.  W.  320. 
Oral  proof  of  contents  of  bond  for  title  held 
incompetent  where  original  was  not  shown 
to  have  been  lost  or  destroyed  or  beyond  con- 
trol of  partj'.  Jones  v.  Tennis  Coal  Co.  [Ky.] 
94  S.  W.  6.  If  there  was  a  written  contract 
for  the  sale  of  mules,  the  writing  would  be 
the  best  evidence  of  it.  Hirsh  &  Co.  v.  Bev- 
erly, 125  Ga.  657,  54  S.  E.  678.  Evidence  that 
certain  lots  were  sold  by  deeds  referring  to 
a  plat  for  the  description  was  incompetent, 
though  an  abstract  showing  grantors  to  be 
the  owners  was  introduced,  where  the  deeds 
were  not  produced  nor  accounted  for.  In- 
corporated Town  of  Hope  v.  Shiver  fArk.] 
90  S.  W.  1003.  Oral  evidence  that  certain 
persons  executed  a  deed  properly  excluded, 
the  deed  being  the  best  evidnce.  Beardsley 
V.  Hill  [Ark.]  91  S.  W.  757.  Though  a  v/it- 
ness  pretends  to  testify  from  his  independ- 
ent recollection  of  the  facts,  if  it  appears 
that  his  testimony  is  really  based  on  his 
reading  of  written  instruments,  his  testi- 
mony is  secondary.  Russell  v.  Excelsior 
Stove  &  Mfg.  Co.,    120  111.  App.   23. 

49.  Offer  to  prove  contract  to  certain  ef- 
fect was  "drawn"  properly  refused  where 
contract  was  not  produced  and  there  was 
no  proof  of  its  execution.  Franklin  v,  Con- 
rad-Stanford Co.  [C.  C.  A.]  137  F.  737.  Oral 
evidence  of  contents  of  writing  inadmissible 
unless  demand  on  party  having  possession 
of   it   has   been   made*  and   refused.     Wombl* 
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evidence  is  also  incompetent  to  prove  facts  shown  by  original  entries  in  books  of  ac- 
count.^*' A  summarization  of  complicated  accounts  is  not,  however,  objectionable 
as  secondary  evidence.^^  Similarly  cojDics  of  wi-itings  cannot  be  substituted  for 
originals  when  it  does  not  appear  that  the  originals  cannot  be  produced. ^^  The  be-t 
evidence  of  tlie  cont-ents  of  a  telegram  is  the  original  filed  for  transmission,  and  n-t 
a  copy  retained  in  the  receiving  office  of  the  telegraph  company.^^ 

Facts  which,  if  they  exist,  would  be  shown  by  a  public  record,  cannot  be  proved 
by  parol. =*     Such  records  are  themselves  the  best  evidence  of  their  contents.     But 


V.  T\Mlbur  [Cal.  App.]  S6  P.  916.  Where 
statements  to  a  commercial  agency  were  in 
writing,  parol  evidence  was  inadmissible  to 
show  them.  Bruce  v.  Bruce  [Tex.  Civ.  App.] 
89  S.  W.  435.  No  error  in  refusing  proof  by 
parol  of  contents  of  memorandum  in  hand- 
writing of  a  deceased,  without  any  offer  to 
produce  the  original.  Merchants'  Loan  & 
Trust  Co.  V.  Egan  [111.]  78*N.  E.  800.  Error 
to  admit  parol  proof  of  contents  of  card 
showing  address  and  telephone  number  with- 
out proving  loss  or  destruction  of  card. 
Young  V.  People  [111.]  77  N.  E.  536.  If  claims 
paid  off  and  alleged  to  be  liens  had  been  re- 
duced to  writing  or  recorded,  the  writing 
would  be  the  best  evidence  of  tlie  same. 
Hirsh  &  Co.  v.  Beverly,  125  Ga.  657,  54  S.  E. 
678.  Where  the  examination  of  an  applicant 
for  insurance  is  reduced  to  writing,  the 
writing  is  the  best  evidence  of  dis- 
closures made  by  insured.  Taylor  v.  Modern 
Woodmen  of  America,  42  Wash.  304,  84  P. 
867.  Letter  making  offer  of  employment 
held  best  evidence  thereof.  St.  Louis  S.  W. 
R.  Co.  V.  Kennedy  [Tex.  Civ.  App.]  96  S.  W. 
653.  Letter  having  been  excluded  it  was 
error  to  permit  a  witness  to  testify  concern- 
ing it.  Gregory  v.  Webb  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  1016,  14  Tex.  Ct.  Rep.  277, 
89  S.  W.  1109.  Parol  proof  of  contents  of 
letter  was  inadmissible  ■when  the  letter  was 
shown  to  have  been  in  possession  of  one  of 
the  defendants,  and  he  had  not  been  notified 
to   produce   it.      Young  v.   People    [111.]    77   N. 

E.  536.  Secondary  proof  of  contents  of  letter 
inadmissible  where  there  was  no  effort  to 
have  letter  produced.  Hanson  v.  Lindstrora 
[N.   D.]    108   N.   W.   798. 

50.  Oral  proof  of  corporate  transaction 
wliich  record  would  sliow  held  incompetent. 
Nixon  V.  Goodwin  [Cal.  App.]  75  P.  163. 
Books  are  the  best  evidence  as  to  what  they 
show;  oral  evidence  of  contents  inadmissible. 
Johnson  v.  State,  125  Ga.  243,  54  S.  E.  184. 
Error  to  allow  ^vitness  to  testify  to  w^hat 
books  would  show;  books  being  best  evi- 
dence. Fidelity  &  Deposit  Co.  v.  Tex.  Land 
&  Mortg.  Co.  [Tex.  Civ.  App.]  14  Tex  Ct. 
Rep.  183.   90  S.  W.  197. 

51.  Expert  accountants  may  summarize  re- 
sult of  examination  of  complicated  accounts. 
Haines  v.  Goodlander  [Kan.]  84  P.  986.  An 
expert  accountant  may  state  the  result  of 
his  examination  of  books  of  accounts  "n^liich 
are  in  evidence.  Brown  v.  XJ.  S.   [C.  C.  A.]  142 

F.  1.  An  expert  accountant  may  testify  to  the 
result  of  an  exarriination  and  computation  of 
complicated  accounts;  the  books,  checks,  or 
memoranda  making  up  the  account  being 
first  introduced  in  evidence.  Kannow  v. 
Farmers'  Co-op.  Shipping  Ass'n  [Neb.]  107 
N.  W.  563.  Where  books  were  out  of  the 
state  and  beyond  jurisdiction,  and  if  pro- 
duced   could    not    be    conveniently    examined 


m  court,  the  results  of  an  examination  by  a 
competent  witness  could  be  shown.  Provi- 
dent Sav.  Life  Assur  Soc.  v.  King,  117  111. 
App.    556. 

5'J.  Letterpress  copies  of  letters  inadmis- 
sible without  accounting  for  originals 
Hoffman  Heading  &  Stave  Co.  v.  St.  Louis 
etc.  R.  Co.  [Mo.  App.]  94  S.  W.  597.  Letter- 
press copies  of  letters  inadmissible  where 
non-existence  of  or  inability  to  produce 
originals  was  not  shown,  though  parties 
seeking  to  prove  them  did  not  have  them 
in  his  possession.  Menasha  Wooden  Ware 
Co.  V.  Harmon  [Wis.]  107  N.  W.  299.  No 
error  in  excluding  exhibits  which  were  copie.^ 
when  it  was  not  shown  that  originals  could 
not  be  produced.  Marx  v.  Ely  [Ala.]  41  So. 
411.  A  copy  of  a  private  document  is  not 
evidence  unless  the  original  is  lost  or  de- 
stroyed or  in  the  hands  of  a  third  person  who 
cannot  be  compelled  to  produce  it.  Clement 
V.  Graham,  78  Vt.  290,  03  A,  146.  Copies  of 
letters  excluded,  though  their  correctness 
was  shown,  where  no  foundation  was  laid 
by  showing  loss  or  inaccessibility  of  origi- 
nals. Security  Trust  Co.  v.  Robb  [C.  C.  A.] 
142  P.  78.  Copies  of  letters  inadmissible 
without  notice  to  produce  originals.  Higgins 
V.  Matlock  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
170,  95  S.  W.  571.  Copy  of  bill  of  lading 
inadmissible  without  accounting  for  original 
Missouri,  etc.,  R.  Co.  v.  Morrison  [Tex.  Civ! 
App.]    15    Tex.    Ct.    Rep.    829,    94    S.    W.    173. 

53.  Young  V.   People    [111.]    77  N.  E.   536. 

54.  Facts  concerning  execution  of  county 
bonds  cannot  be  shown  by  parol.  Board  of 
Com'rs  V.  Tollman  [C.  C.  A.]  145  F.  753.  Rec- 
ord of  action  is  best  evidence  of  time  when 
it  was  brought;  oral  proof  inadmissible. 
Mullenary  v.  Burton  [Cal.  App.]  84  P.  159. 
Parol  evidence  is  incompetent  to  prove  an 
order  of  the  County  Court  ratifying  employ- 
ment of  an  attorney  for  the  county;  only  a 
certified  copy  of  the  record  is  competent. 
State  V.  True  ]Tenn.]  95  S.  W.  1028.  Con- 
tents of  books  of  the  internal  revenue  de- 
partment, showing  returns  made  by  owner  of 
tobacco  as  to  the  amount  and  kind  of  certain 
tobacco  destroyed,  insurance  on  which  was 
sought  to  be  recovered,  cannot  be  proved  by 
parol,  upon  proof  that  the  rules  of  the  de- 
partment will  not  allow  the  books  to  be  pro- 
duced. The  only  method  of  procuring  such 
evidence  is  by  rule  of  court  on  the  secretary 
of  the  treasury  for  copies.  Mever  v.  Home 
Ins.  Co.,  127  Wis.  293,  106  N.  "U^  1087.  Parol 
evidence  is  inadmissible  to  show  that  a  cor- 
poration has  been  put  into  liquidation  or  that 
another  is  a  foreign  corporation  authorized 
to  do  business  in  the  state,  or  that  the  two 
had  been  merged.  Pattison  v.  Gulf  Bag  Co., 
116  La.  963.  41  So.  224.  Letter  purporting  to 
have  been  written  by  a  trustee  in  bank- 
ruptcy reciting  a  sale  of  a  claim  against  the 
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owing  to  tlie  nature  of  public  documents  and  records,  and  tlie  inconvenience  or 
impossibility  of  producing  them  in  court,  copies  or  transcripts,  certified  and  authen- 
ticated in  the  manner  required  by  law,^^  are  competent  proof  of  their  contents.^" 
Similarly,  instruments  required  by  law  to  be  filed  or  recorded  are  provable  by  a 
properly  authenticated  copy,^^  and  in  such  case  proof  of  execution  of  the  original 
is  sometimes  unnecessary.^^  Public  documents  or  records,  within  the  meaning  of 
iliis  rule,  are  such  as  are  required  by  law  to  be  filed  or  kopt.^^  Abstracts  of  title 
are  usually  held  secondary  evidence  of  title  and  inadmissible.*^"  Oral  proof  of  facts 
disclosed  by  an  examination  of  a  record  is  sometimes  competent,^^  and  a  witness 
who  has  examined  records  may  testify  that  they  do  not  show  certain  facts."- 


counly,  and  directing  the  clerk  to  deliver 
a  warrant  to  the  buyer  held  not  the  best  evi- 
dence of  a  sale.  Keller  v.  Faickney  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  541,  94  S.  W. 
103. 

."..">.  Copies  of  original  attestation  and 
register  sheet  of  a  soldier — the  originals  be- 
ing part  of  the  records  of  the  British  army, 
wliich  could  not  be  produced — held  admis- 
sible, upon  proof  by  the  deposition  of  a 
British  officer  who  had  charge  of  the  records 
of  the  manner  in  which  such  records  were 
kept.  etc.  In  re  McCIellan's  Estate  [S.  D.] 
107  N.  W.  681. 

5G.  Certified  copies  of  records  of  circuit 
court  are  competent  owing  to  inconvenience 
of  removing  originals.  Mansfield  v.  Johnson 
[Fla.]  40  So.  196.  "^^here  original  record 
of  a  suit  in  the  circuit  court  was  lost,  but 
a  copy  of  the  transcript  had  been  filed  in 
the  office  of  the  clerk  of  the  court  of  appeals 
a  certified  copy  of  the  latter  was  competent 
under  Rev.  St.  c.  35,  §  4,  making  copies  of 
court  records,  attested  by  legal  custodian, 
competent.  Smith  v.  Gowdy  [Ky.]  96  S.  W. 
5G6.  In  the  absence  of  proof  of  records  of 
the  interstate  commerce  commission,  the  best 
evidence  of  tlie  filing  of  a  schedule  of  rales 
with  the  commission  would  be  a  certified 
copy  from  the  commission.  Griflln  v.  "Wabash 
R.  Co.,  115  I\Io.  App.  549,  91  S.  W.  1015. 
"Where  a  document  is  of  a  public  nature,  a 
copy  of  it  is  evidence,  production  of  the  orig- 
inal being  dispensed  with  on  account  of  the 
inconvenience  which  would  result  from  the 
frequent  removal  of  public  documents,  and 
hence  absence  of  original  affords  no  pre- 
sumption of  fraud.  Clement  v.  Graham,  7S 
Vt.  290,  63  A.  146.  Properly  certified  tran- 
script of  recorded  judgment  from  record  of 
foreign  judgments  is  admissible  to  prove  the 
fact  of  record.  Mansfield  v.  Johnson  [Fl;i.  1 
4  0  So.  196.  Certified  copy  of  original  execu- 
tion, returned  to  court  is  admissible  with- 
out  producing   original.     Id. 

57.  "Where  affidavit  required  by  statute 
is  made,  certified  copy  of  warranty  deed 
is  admissible  in  evidence,  and  adverse 
party  has  no  right  to  cross-examine  the 
maker  of  the  affidavit.  Glos  v.  Gairett, 
219     111.     208,     76     N.     E.     373.  Rev.     St. 

1892,  §  1110,  providing  that  copies  of  wills 
and  letters  testamentary  "heretofore"  re- 
corded shall  be  admissible  when  certified  to 
by  the  keeper  of  the  records,  does  not  ap- 
ply to  wills  or  letters  recorded  after  the 
passage  of  the  act.  Thomas  v.  "Williamson 
[Fla.J  40  So.  831.  Affidavit  of  loss  of  original 
deed,  executed  in  Iowa,  having  been  filed,  a 
c(M-tifled  copy  was  admissible  though  the 
acknowledgment   was   not   in   the   mode   pre- 


scribed by  Illinois  statutes,  proof  of  Iowa 
statutes  under  which  the  acknowledgment 
was  proper,  having  been  erroneously  ex- 
cluded. McCraney  v.  Glos  [111.]  78  N.  E. 
921. 

58.  Under  Rev.  St.  1899,  §  933,  a  certified 
copy  of  a  recorded  deed  is  admissible  without 
proof  of  execution  of  the  original.  Ming  v. 
Olster,  195  Mo.  460,  92  S.  "W.  898.  Certified 
copy  of  recorded  deed  properly  admitted, 
where  it  appeared  the  party  offering  did  not 
have  control  of  original,  though  adverse 
party  claimed  to  have  original,  which  was 
not  offered,  and  whicli  appeared  to  have  been 
altered,  and  thou,gh  such  adverse  party 
claimed  the  copy  to  be  a  copy  of  a  forgery. 
Id.  In  Florida,  certified  copies  of  instruments 
the  recordation  of  which  is  required  or  pro- 
vided for  by  law  are  competent,  but  the 
court  may  require  the  original  to  be  produced 
or  accounted  for.  Rev.  St.  1892,  §  1111. 
Thomas  v.  "Williamson    [Fla.]    40  So.   831. 

59.  Public  documents,  within  the  mean- 
ing of  this  rule,  are  such  as  are  required  by 
law  to  be  filed  and  kept  in  a  public  office. 
"Vouchers  accompanying  claims  against  the 
state  must  be  filed  in  auditor's  office  ("V.  S. 
305)  and  hence  are  public  documents. 
Clement  v.  Graham,  78  Vt.  290,  63  A.  146. 
Cancellation  of  award  of  school  lands,  in- 
dorsed in  red  ink  on  purchaser's  obligation 
and  on  classification  and  appraisement  rec- 
ords, held  a  part  of  the  public  records  and 
hence  provable  by  certified  copies.  Smithers 
v.  Lawrence  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  88,  91  S.  "W.  606.  Certified  copy  of 
public  records,  purporting  to  show  cause  of 
a  person's  deatli,  held  inadmissible  because 
records  contained  matters  not  required  by 
statute  to  be  shown  by  such  records.  Globe 
Mut.  Life  Ins.  Ass'n  v.  Meyer,  118  111.  App. 
155. 

60.  Ab-^tracts  of  title  are  Inadmissible  to 
prove  title  unless  the  failure  to  produce  the 
original  deeds  is  explained.  Glos  v.  Holberg, 
220  111.  167,  77  N.  E.  SO.  Abstract  of  title  of 
patented  and  located  lands,  not  designated 
by  law  as  evidence  of  boundaries  or  loca- 
tion in  suits  between  individuals  held 
secondary  evidence,  tlie  records  *and  data 
in  the  land  office  being  primary  evidence. 
Clawson  v.  Wilkins  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  662,  93  S.  "W.  1086.  "Where 
abstract  of  title  made  before  records 
were  destroyed,  by  a  private  individual, 
for  his  own  purposes  was  not  authenticated 
by  the  person  -who  made  it  as  correct,  it 
was  incompetent.  Einstein  v.  Holliday- 
Klotz  Land  &  Lumber  Co.,  118  Mo.  App.  184, 
94    S.  W.   296. 

61.  Deposition    of    British    army    officer 
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TJie  rule  under  discussion,  howev-er,  requires  only  that  the  best  evidence  availa- 
ble shall  be  produced.  Thus,  secondary  proof  is  admissible  of  facts  which  have 
been  reduced  to  writing  or  made  a  matter  of  record,  when  the  proper  foundation 
has  been  laid,''^  as,  by  showing  that  the  original  written  or  documentary  evidence 
has  been  lost  or  destroyed,"*  and  that  diligent  but  fruitless  search  has  been  made 
for  it*"^  in  places  where  it  was  most  likely  to  be  found,*'"  or  that  it  is  in  the  posses- 
sion of  the  adverse  party  or  his  attornej^  who  has  failed  to  produce  it  after  notice 
to  do  so."     Wliether  a  proper  foundation  has  been  laid  for  the  introduction  of 


admissible 
Stephens 


after 
Faus 


books     admissible 


held  competent  concerning  regulations  gov- 
erning regimental  records,  that  he  had 
searched  the  same  and  what  he  had  found, 
he  being  the  legal  custodian,  and  it  being 
impossible  to  produce  such  records.  In  re 
McClellan's    Estate    [S.    D.]    107    N.    W.    681. 

62.  An  attorney  who  has  examined  rec- 
ords of  a  county  may  testify  that  they  do 
not  contain  a  decree  of  divorce  between  two 
named  persons.  In  re  Colton's  Estate,  129 
Iowa  542,    105  N.  W.   IOCS. 

63.  When  it  is  shown  that  a  muniment 
of  title  cannot  be  produced,  parol  evidence 
of  its  contents  is  admissible.  Houston  v. 
State,  124  Ga.  417,  52  S.  E.  757.  Copies  of 
letters  and  telegrams 
proper  foundation  laid. 
[S.   D.]    106  N.  W.   56. 

64.  Copy  of  account 
wlien  originals  were  lost.  Merrit  v.  Bush, 
122  111.  App.  189.  If  an  original  deed  which 
was  duly  recorded  has  been  lost  or  de- 
stroyed a  certified  copy  from  the  registry  is 
admissible  in  evidence,  whenever  the  court 
is  satisfied  of  the  fact  of  loss  or  destruction. 
Civ.  Code  1S95,  §  3630.  Patterson  v.  Drake 
[Ga.]  55  S.  E.  175.  Where  there  was  evi- 
dence that  letter  could  not  be  produced  as 
it  had  been  burned  or  destroyed,  proof  of 
its  contents  by  a  true  copy  was  competent. 
Bazelon  v.  Lyon  [Wis.]  107  N.  W.  337.  Bal- 
lots being  destroyed,  evidence  by  election 
officers  as  to  the  way  they  were  marked, 
was  competent.  People  v.  Davidson  [Cal. 
App.]  83  P.  161.  Where  plaintiff  showed  that 
letters  from  defendant  had  been  destroyed, 
ana  that  their  destruction  was  not  from 
any  improper  motive  and  that  defendant 
had  been  notified  to  produce  copies  sent  to 
and  received  from  plaintiff,  plaintiff  was 
entitled  to  prove  the  correspondence  by 
Secondary  evidence.  Nelson  v.  National 
Drill  Mfg.  Co.  [S.  D.]  105  N.  W.  630.  If  an 
execution  is  lost  or  destroyed,  parol  evidence 
as  to  its  contents  is  admissible  after  proper 
proof  of  its  loss  or  destruction.  Patterson 
V.  Drake  [Ga.]  55  S.  E.  175.  Where  party 
and  his  attorneys  testified  to  loss  of  origi- 
nal contract,  a  copy  was  competent.  Wolf 
Co.  V.  Galbraith  [Tex.  Civ.  App.]  94  S.  W. 
1100.  Where  pleadings  in  a  case  have  been 
lost,  parol  evidence  is  competent  to  show 
what  was  in  issue.  Latta  v.  Wiley  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  621,  92  S.  W. 
433.  The  existence  and  loss  of  a  proces 
verbal  of  a  probate  sale  of  land  having  been 
proven,  parol  evidence  is  admissible  to  prove 
that  the  lost  instrument  evidenced  an  ad- 
judication to  a  particular  person,  and  also 
to  prove  the  facts  of  adjudication,  payment 
and  transfer  of  possession.  Moulierre  v. 
Coco,  116  La.  845,  41  So.  113.  Where  bill  of 
sale  was  shown  to  have  been  lost  while  in 
the  custody  of  a  third  person  for  the  use  of 


either  party,  parol  evidence  of  its  contents 
was  competent.  Shultis  v.  Rice,  114  Mo. 
App.  274,  89  S.  W.  357.  Affidavit  of  loss  of 
deed  described  deed  as  that  of  "J.  H.  R." 
and  certified  copy  had  it  "I.  H.  R."-  -The 
variance  was  held  immaterial  and  the  copv 
admissible.  Williams  v.  Cessna  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  162,  95  S.  W.  HOG. 
The  recitals  in  a  sheriff's  deed  of  an  execu- 
tion and  a  seizure  and  sale  thereunder  may 
be  looked  to  as  secondary  evidence  of  tho 
contents  of  the  execution,  where  it  appears 
that  the  execution  has  been  lost  and  is  not 
recorded.  Patterson  v.  Drake  [Ga.]  55  S.  E. 
175. 

65.  Mere  proof  that  inquiry  had  been  made 
for  a  deed  from  one  succeeding  to  the  title, 
was  insufficient  proof  of  its  loss  or  destruc- 
tion to  warrant  the  admission  of  a  copv. 
Bower  V.  Cohen  [Ga.]  54  S.  E.  918.  Second- 
ary evidence  of  contents  of  note,  admissible 
in  action  thereon  when  its  existence,  loss 
and  a  diligent  search  including  office  of  at- 
torney where  it  presumably  ought  to  have 
been,  were  proven.  Mortgage  Trust  Co.  v. 
Elliott  [Colo.]  84  P.  980.  Certified  copies  of 
mortgages  admissible  where  witness  testi- 
fied that  they  had  been  turned  over  to  a  cer- 
tain person,  that  the  office  of  such  person 
had  been  burned,  and  that  search  for  them 
had  failed  to  disclose  them  after  the  fire. 
Ryan.  v.  Shaneyfelt  [Ala.]  40  So.  223.  Where 
an  instrument  was  traced  through  the  hands 
of  all  accessible  possessors,  until  it  was 
found  to  have  gone  into  the  hands  of  a  per- 
son who  was  outside  the  state,  and  it  was 
then  shown  tliat  he  had  lost  it,  secondary 
evidence  of  its  contents  was  admissible. 
Interstate  Inv.  Co.  v.  Bailey  [Ky.]  93  S.  W. 
578. 

66.  Testimony  that  witness  and  last  cus- 
todian of  a  paper  made  a  search  for  it 
among  the  latter's  papers  and  failed  to  find 
it  was  sufficient  foundation  for  secondary 
evidence  of  its  contents.  Thompson  v.  Chaf- 
fee [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  167, 
S9  S.  W.  285.  Proof  need  not  show  search  in 
every  possible  place:  search  in  the  place 
where  it  would  be  likely  to  be  found  if  in 
existence  is  sufficient.  Thus,  wliere  wit- 
ness testified  to  unsuccessful  search  at  his 
shop,  where  the  paper  was  last  seen,  second- 
ary evidence  was  admissible.  Saunders  v. 
Tuscumbia  Roofing  «&:  Plumbing  Co.  [Ala.] 
41   So.   982. 

67.  Oral  evidence  of  contents  of  deed 
competent  when  deed  was  in  defendant's 
possession,  and  he  failed  to  produce  it  after 
due  notice.  Stephens  v.  Faus  [S.  D.]  106  N. 
W.  56.  A  notice  to  defendant  to  produce 
letters  or  copies  thereof  sent  to  and  received 
from  plaintiff,  relating  to  a  matter  named, 
and  written  on  or  about  certain  specified 
dates  is  sufficiently  specific  as  to  the  letters 
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secondary  evidence  is  a  matter  resting  largely  in  the  discretion  of  the  trial  court.®* 
The  existence,  execution  and  genuineness  of  a  writing  must  usually  be  shown  be- 
fore secondary  proof  of  its  contents  is  admissible.®^  For  this  purpose,  the  genuine? 
iiess  of  a  writing  may  be  established  by  indirect  or  circumstantial  evidence.'^''  It 
lias  been  held  that  proof  that  a  paper  is  out  of  the  jurisdiction  of  the  court  is  not 
alone  sufficient  foundation  for  the  admission  of  secondary  evidence  of  its  contents  ;'^^ 
but  there  are  authorities  to  the  contrary.'^^     WTiere  corporate  records  are  by  statute 


to  be  produced.  Nelson  v.  National  Drill 
Mig.  Co.  [S.  D.]  105  N.  W.  630.  Notice  to 
1. reduce  letters  from  R.  to  B.  and  M.  is  in- 
pufficient  to  require  production  of  letters 
from  R.  to  M.  Bryson  v.  Boyce  [Tex.  Civ. 
ApD.]  14  Tex.  Ct.  Rep.  651,  92  S.  W.  820. 
Where  notice  had  been  given  to  produce  the 
envelope  in  which  a  telegram  had  been 
mailed,  testimony  by  the  postmaster  that 
he  had  received  a  letter  addressed  to 
"Slater"  (Salter  being  party's  real  name) 
and  had  returned  it  to  the  sender,  was  com- 
petent. Western  Union  Tel.  Co.  v.  Salter 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  3G2,  95  S. 
W.  549.  Oral  testimony  of  employment  of 
witness  competent  where  letters  showing 
contract  of  employment  were  not  produced, 
after  notice.  Sheldon  Canal  Co.  v.  Miller 
Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  279,  90  S. 
W.  206.  Where  an  instrument  would  natu- 
rally be  in  the  possession  of  the  adverse 
party  or  his  agent,  and  was  last  seen  in 
such  possession  and  the  party  fails  to  pro- 
duce it  after  notice  to  do  so,  secondary  evi- 
dence is  admissible  without  proof  of  the 
loss  of  the  original.  International  Harvester 
Co.  V.  Campbell  [Tex.  Civ.  App.]  96  S.  W. 
93.  Instrument  designating  homestead  was 
executed  by  husband  and  wife,  and  they 
failed  to  produce  it  after  notice,  a  certified 
copy  was  admissible.  McGaughey  v.  Ameri- 
can Nat.  Bank  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  350,  92  S.  W.  1003.  When  a  letter  is 
shown  to  have  been  received  in  due  course 
of  mail  in  response  to  another  notice  to  the 
writer  of  the  reply  to  produce  the  original 
letter  sent  to  him  is  sufficient  to  admit  in 
evidence  a  letterpress  copy  of  the  same. 
Loverin  &  Browne  Co.  v.  Bumgarner  [W. 
Va.]  52  S.  E.  1000.  Parol  evidence  of  deed 
competent  when  it  was  not  recorded,  and  ad- 
verse party  had  possession  of  it  and  had 
failed  to  produce  it  after  notice.  Shine  v. 
Culver,  42  Wash.  484,  85  P.  271.  Where 
there  was  no  provision  of  law  requiring  the 
charter  of  a  consolidated  railway  corpora- 
tion to  be  recorded,  a  certified  copy  of  such 
charter  by  the  secretary  of  state,  under  the 
.state  seal,  was  inadmissible,  no  notice  to  pro- 
duce the  original  charter  having  been  given. 
Montgomery  v.  Seaboard  Air  Line  R.  Co., 
73   S.  C.   503,  53  S.   B.  987. 

GS.  The  sufficiency  of  the  evidence  of  loss 
or  destruction  of  primary  evidence  is  for  the 
court.  Loss  of  original  deed,  to  admit  cer- 
tified copy  of  registry.  Patterson  v.  Drake 
[Ga.]  55  S.  E.  175.  The  best  evidence  must 
be  produced  when  feasible,  but  considerable 
discretion  must  be  allowed  the  trial  court 
in  applying  the  rule.  Discretion  not  abused 
in  allowing  numbers  on  wrappers  around 
sticks  of  dynamite  to  be  shown  without 
producing  the  wrappers.  Mattson  v.  Minne- 
sota &  N.   W.   R.   Co.    [Minn.]    108   N.   W.   517. 

GO.    Witness  having  testified  that  a  copy  of 


a  letter  was  a  copy  of  one  sen-t  to  defendant, 
and  that  he  received  an  answer  thereto,  tlie 
copy  was  admissible.  Interurban  Const.  Co. 
V.  Hayes,  191  Mo.  248,  89  S.  W.  927.  Oral 
evidence  of  recitals  in  deed  and  note  in- 
competent when  execution  of  deed  was  not 
proved  and  no  foundation  was  laid  for  sec- 
ondary evidence.  Davis  v.  Ra'gland  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  615,  93  S.  W. 
1099.  Certificate  construed  as  meaning  that 
original  deed  was  truly  copied  on  the  record, 
and  not  that  a  copy  was  recorded,  and  hence 
the  certified  copy  w^as  not  objectionable  as 
a  copy  of  a  copy.  Williams  v.  Cessna  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  162,  95  S.  W. 
1106.  Where  defendant's  witfiess,  in  whose 
posses.sion  a  contract  of  sale  was  left,  testi- 
fied tliat  a  paper  produced  by  him  vi^as  such 
contract,  plaintiff  was  not  precluded  from 
sliowing  the  contents  of  a  paper  which  he 
claimed  to  be  the  contract  by  failing  to  call 
defendant's  witness.  Stark  v.  Burke  [Iowa] 
109  N.  W.  206.  Witness  testified  that  he  dic- 
tated, read  and  signed  a  letter,  and  left  it 
with  the  stenographer  to  be  mailed  by  her 
in  the  usual  way,  but  that  he  did  not  per- 
sonally know  whether  it  had  been  mailed. 
The  stenographer  was  not  produced.  Held 
insufficient  to  admit  proof  of  contents  of 
letter  by  secondary  evidence.  Hardin  v.  Mis- 
souri Pac.  R.  Co.  [Mo.  App.]  96  S.  W.  681. 
Undated  copy  of  a  letter  claimed,  but  not 
proved  to  have  been  written  by  an  agent  of 
the  payee  of  the  note  in  suit,  held  inad- 
missible without  proof  of  the  writing  of 
tlie  original  letter,  and  of  its  whereabouts. 
Crosby  v.  Emerson  [C.  C.  A.]  142  F.  713. 
An  admission  by  a  deceased  person  tliat  an 
account  kept  in  a  certain  book  is  correct 
is  not  sufficient  to  warrant  tlie  admission  in 
evidence  of  a  copy  of  the  account  in  an- 
other book.  Fitch  v.  Martin  [Neb.]  104  N. 
W.    1072. 

70.  Rule  applied  where  oral  evidence  of 
contents  of  letter  was  sought  to  be  intro- 
duced. International  Harvester  Co.  v.  Camp- 
bell   [Tex.   Civ.   App.]    96    S.  W.   93. 

71.  Copy  inadmissible  where  it  was  shown 
that  original  was  out  of  the  jurisdiction,  but 
it  did  not  appear  thaf  any  reasonable  ef- 
fort had  been  made  to  get  it.  Bruger  v. 
Princeton  &  St.  Marie  Mut.  Fire  Ins.  Co. 
[Wis.]  109  N.  -W.  95.  Secondary  evidence  of 
contents  of  written  instrument  is  not  ad- 
missible even  when  the  instrument  is  in 
the  possession  of  one  not  a  party  to  the 
suit  and  who  lives  in  ariother  state,  with- 
out first  showing  that  the  instrument  is 
lost  or  is  beyond  control  of  the  party  wish- 
ing to  prove  its  contents.  Pringey  v.  Guss, 
16   Okl.    82,    86   P.   292. 

72.  Parol  evidence  is  admissible  to  prove 
contents  of  a  paper  shown  to  be  outside  the 
state.  Hoyle  v.  Mann  [Ala.]  41  So.  835.  En- 
tries   from    books    of   account    competent    aa 
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made  provable  by  copy,  the  statutory  requirements  relative  to  the  authentication  of 
such  copies  must  be  complied  with.'^  Only  such  matters  as  are  within  the  scope 
and  meaning  of  the  statute  may  be  thus  proved."* 

The  best  evidence  rule  does  not  apply  to  proof  of  merely  collateral  facts/'^  nor 
does  it  apply  where  it  is  sought  to  prove  the  admissions  of  a  party.'°  Thus,  verbal 
admis-sions  by  a  party  of  the  contents  of  letters  received  and  written  by  such  party 
are  competent.^^  Failure  to  prove  a  fact  by  the  best  evidence  is  cured  by  an  ad- 
mission of  the  fact.'®  The  right  to  have  the  best  evidence  produced  may  be  waived 
by  stipulations.'^® 

In  the  case  of  duplicates,  each  is  primary  evidence,  and  one  may  be  introduced 
without  the  other,®'*  but  secondary  evidence  of  the  contents  of  one  is  incompetent 
without  proof  of  the  loss  of  both,®^  since  all  originals  must  be  accounted  for  before 
secondary  evidence  of  the  contents  of  any  one  is  admissible.®^  Original  letters  and 
letterpress  copies  are  not  regarded  as  duplicates.®^ 

In  case  of  a  knowing  and  apparently  fraudulent  alteration  of  an  instrument,  the 
person  making  the  alteration  will  not  be  permitted  to  prove  by  parol  the  contents 
of  the  original  unaltered  instrument,  without  preliminary  proof  rebutting  the  sus- 
picion of  fraud;®*  but  if  the  alteration  is  innocently  made,  for  a  proper  purpose, 
and  against  the  interests  of  the  person  making  it,  such  person  is  not  estopped  to 
prove  the  contents  of  the  original  instrimient  by  parol.®^     "Where  a  writino-  is  in- 


evidencG,  but  in  another  jurisdiction,  may 
be  proved  bj'  certified  copies.  Wriarht  v. 
Cliicag-o,  etc.,  R.  Co.,  118  Mo.  App.  392,  94 
S.  W.  555. 

73.  Extracts  from  corporate  minutes  in- 
competent, wlien  accompanied  by  affidavit 
of  president,  but  not  certified  by  custodiaji 
as  required  by  Code  Civ.  Proc,  §  1918,  subds. 
fi.  7.  Nixon  V.  Goodwin  [Cal.  App.]  85  P. 
169.  Under  Kurd's  Rev.  St.  1903,  c.  51,  §  15, 
books  and  papers  of  corporations  may  be 
proved  by  copy  certified  by  secretary,  clerk, 
cashier  or  keeper,  having  corporate  seal  at- 
taclied.  Hence,  a  lease  by  a  railroad  com- 
pany may  be  proved  by  certified  copy,  under 
seal,  as  required  by  the  statute.  Cliicago, 
etc.,  R.  Co.  V.  Weber.  219  111.  372,  76  N.  E. 
489. 

74.  Under  Illinois  Evidence  Act,  §§  15,  16, 
certified  copies  of  the  action  of  a  board  or 
body  of  officers  acting  for  a  corporation  are 
competent  evidence  only  of  matters  which 
are  allowed  or  required  by  law  to  be  acted 
upon  by  such  board  or  body.  Chicago,  etc., 
R.  Co.  V.  Weber,  121  111.  App.  455.  Certi- 
fl^  copies  of  contract  between  a  corporation 
and  another  are  incompetent  against  a  third 
person.      Id. 

75.  Commencement  of  prior  suit  could  be 
proved  in  entry  and  detainer  action  wi,thout 
producing   the    record.        Fowler  v.    Prichard 

[Ala.]  41  So.  667.  In  an  action  for  injuries 
received  while  walking  on  a  track,  testimony 
that  the  right  of  way  was  a  private  one, 
acquired  by  purchase,  was  not  objectionable 
as  that  fact  was  one  collateral  to  the  main 
issue.  Levelsmeier  v.  St.  Louis  &  S.  R.  Co., 
114  Mo.  App.   412,   90  S.  W.   104. 

70.     Purinton   v.  Purinton    [Me.]    63  A.   925. 

77.  Woman  read  parts  of  letters  to  pri- 
vate carrier;  the  parts  read  to  carrier  were 
provable  by  him  as  admissions.  Purinton 
V.  Purinton    [Me.]   63  A.   925. 

78.  Where  in  garnishment  proceedings 
against  an  administrator,  there  was  a  fail- 
ure to  prove  the  order  of  distribution  by  the 


best  evidence — the  order  of  the  court  or 
record  thereof — such  failure  was  cured  by 
an  admission  of  the  garnishee,  while  testi- 
fying, that  the  order  was  made.  Kiernan  v. 
Robertson,    116    Mo.    App.    56,    92    S.    W.    138. 

79.  Where  a  copy  of  a  report  of  a  street 
car  accident  was  by  stipulation  allowed  to 
take  the  place  of  the  original,  the  copy 
was  the  best  evidence  of  the  contents  of 
the  report  and  the  motorm.an  could  not  tes- 
tify in  regard  thereto.  McCarthy  v.  Con- 
solidated R.  Co.    [Conn.]    63  A.   725. 

80.  Hayes  v.  Wagner,  220  111.  256,  77  N. 
B.  211.  Where  lease  was  executed  in  dupli- 
cate, each  was  original,  and  could  have  been 
introduced  without  producing  the  other. 
Peaks  V.  Cobb  [Mass.]  77  N.  E.  881.  Carbon 
copies  of  "scale  tickets"  showing  weight  of 
cattle,  held  admissible,  being  practically 
originals.  Wright  v.  Chicago,  etc.,  R.  Co.,  118 
Mo.  App.   392,   94  S.  W.   555. 

SI.  Hayes  v.  Wagner,  220  111.  256,  77  N. 
E.  211.  Where  contract  was  shown  to  have 
been  executed  in  duplicate,  proof  of  loss  of 
one,  without  accounting  for  the  other  copy, 
was  insufficient  to  admit  oral  proof  of  its 
terms.  Bryson  v.  Boyce  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  651,  92  S.  W.  820. 

82.  Where  lease  was  executed  in  dupli- 
cate, secondary  evidence  was  inadmissible 
•R^here  it  was  not  shown  that  reasonable  ef- 
fort had  been  made  to  produce  one  of  the 
originals.  Peaks  v.  Cobb  [Mass.]  77  N.  E. 
881. 

83.  Menasha.  Wooden  Ware  Co.  v.  Harmon 
[Wis.]   107  N.  W.  299. 

at,      Gibbs    V.    Potter    [Ind.]    77   N.    E.    942. 

85.  Where  complainant,  who  was  grantee 
in  a  deed,  altered  it  so  as  to  give  defendant, 
a  minor,  a  life  estate  in  the  property,  tlie 
complainant  was  not  estopped  to  show  the 
contents  of  the  original  deed  in  a  suit  to 
reform  it  by  having  her  own  name  Replaced 
therein  as  grantee.  Gibbs  v.  Potter  [Ind.] 
77  N.  E.  942 
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nocently  altered,  the  right  of  recovery  thereon  not  being  lost,  proof  of  the  contents 
of  the  unaltered  duplicate,  retained  by  the  other  party,  is  competent.®^ 

§  5.  Parol  evidence  to  explain  or  vary  writings.^'' — When  a  written  contract 
imports  on  its  face  to  be  a  complete  expression  of  the  whole  agreement,  it  is  pre- 
sumed that  the  parties  have  introduced  therein  every  item  or  term,®^  and  that  all 
prior  negotiations  and  contemporaneous  oral  agreements  have  been  merged,  there- 
in ;*°  hence  the  well  settled  rule  that  evidence  of  prior  or  contemporaneous  oral 
agreements  is  inadmissible  to  vary,  add  to,  or  contradict  the  terms  of  a  valid  writ- 
ten instrument,^^  and  the  rule  applies  equally  in  courts  of  equity.''^ 


Wagner,    220    lU.    256, 


K. 


Se.     Hayes 
E.   211. 

87.  See    5    C.    L.    1319. 

88.  When  a  contract  is  reduced  to  writ- 
ing, in  the  absence  of  fraud,  accident  or 
mistake,  it  is  conclusively  presumed  that 
the  whole  engagement  and  manner  and  ex- 
tent thereof  was  reduced  to  writing.  Dexter 
V.    MacDonald,    196    Mo.    373,    95    S.    W.    359. 

S9.  Osgood  V.  Skinner,  111  111.  App.  607; 
Fox  V.  Denargo  Land  Co.  [Colo.]  S6  P.  344. 
Written  contract  must  be  accepted  as  final 
measure  of  rights  and  obligations  of  par- 
ties. Current  v.  Muir  [Minn.]  IDS  N.  W. 
870.  All  parol  negotiations,  understandings, 
and  agreements  are  merged  in  the  written 
contract,  and  the  latter  cannot  be  controlled 
or  varied  by  parol  proof  thereof.  Ken- 
tucky Vermillion  Min.  &  Concentrating  Co. 
V.  Norwich  Union  Fire  Ins.  Soc.  [C.  C.  A.] 
146  F.  695.  Where  a  written  contract  is 
signed,  a  contemporaneous  oral  promise  of 
an  agent  to  affix  a  printed  "slip"  to  the 
contract  which  would  add  new  terms  and 
conditions  to  the  contract  cannot  be  proved 
as  a  defense.  Biggers  v.  Equitable  Mfg.  Co., 
124  Ga.  1045,  53  S.  E.  674.  In  the  absence  of 
fraud  or  mutual  mistake,  no  representa- 
tion, promise  or  agreement  made,  or  opinion 
expressed  in  the  previous  parol  negotiations 
as  to  the  terms  or  legal  effect  of  the  result- 
ing written  contract,  can  be  permitted  to 
prevail,  either  in  law  or  in  equity,  over  the 
plain  provisions  and  proper  interpretation  of 
the  contract.  Connecticut  Fire  Ins.  Co.  v. 
Buchanan  [C.  C.  A.]  141  F.  877;  Lefler  v. 
New  York  Life  Ins.  Co.  [C.  C.  A.]  143  F. 
814.  The  theory  that  proof  of  prior  and 
contemporaneoua  negotiations  and  repre- 
sentations, though  not  admissible  to  vary 
the  terms  or  legal  effect  of  the  written  con- 
tract, may  be  received  to  raise  an  estoppel 
in  pais,  is  a  mere  evasion  of  the  parol  evi- 
dence rule,  and  is  not  tenable.     Id. 

90.  Alexander  v.  Ferguson  [N.  J.  Law]  63 
A.  998;  Clark  v.  Emery,  58  W.  Va.  637,  52 
S.  E.  770.  Affidavit  of  defense  adding  parol 
terms  to  written  contract  sued  on  does  not 
state  a  defense.  Farnham  Co.  v.  Southeast- 
ern  Const.   Co.,    144    F.   989. 

Illustrations.  Miscellaneous        contracts: 

Where  contract  was  apparently  complete,  an 
alleged  omitted  portion  could  not  be  supplied 
by  parol.  Harding,  Whitman  &  Co.  v.  York 
Knitting  Mills,  142  F.  22S.  Oral  agreement 
inadmissible  against  written  contract  em- 
ploying attorneys.  Spurrier  v.  Bullard 
[Iowa]  107  N.  W.  1036.  Where  pleading 
showed  a  written  contract  of  shipment,  and 
the  contract  was  not  impeached  in  any  way 


by  the  pleading,  parol  evidence  of  a  different 
contract  was  inadmissible.  Gulf,  etc.,  R.  Co. 
v.  Batte  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  581, 
94  S.  W.  345.  Evidence  of  declared  inten- 
tion to  make  a  gift  of  money  and  to  pay  a 
note  and  mortgage  inadmissible  as  con- 
tradicting written  contract.  Townsend  v. 
Sullivan  [Cal.  App.]  84  P.  435.  Where  con- 
tract provided  that  defendant  was  to  pay  all 
expenses  of  harvesting  certain  ice,  parol  evi- 
dence that  all  expenses  incident  to  har- 
vesting of  ice  ■n^ere  not  included  was  in- 
admissible. Chariton  Ice  Co.  v.  Spring  Lake 
Ice  Co.,  129  Iowa  523,  105  N.  W.  1014.  In 
action  to  dissolve  a  partnership  and  for  an 
accounting,  parol  evidence  is  inadmissible  to 
contradict  tlie  written  contract  by  showing 
that  one  of  the  parties  signing  is  only  the 
agent  for  another.  David  Belasco  Co.  v. 
Klaw,  48  Misc.  597,  97  N.  Y.  S.  712.  Where 
written  contract  for  making  of  statue  re- 
quired it  to  be  made  like  a  pliotograph,  oral 
evidence  was  inadmissible  to  show  an  agree- 
ment for  a  variation  from  the  photograph 
in  a  single  particular.  Bounanni  v.  White 
Bronze  Monument  Co.  [Iowa]  108  N.  W.  524. 
Where  a  deposit  in  a  bank  was  made  under 
a  written  contract  between  two  persons,  and 
the  contract  was  clear  and  complete  and  the 
bank  had  knowledge  of  its  terms,  parol 
evidence  was  inadmissible  to  vary  it,  in  an 
action  to  recover  the  deposit.  Pierson  v. 
Pierce,  42  Wash.  164,  84  P.  731.  Where 
railroad  subscription  contract  provided  for 
location  of  depot  within  a  certain  described 
locality,  oral  evidence  that  it  was  to  be  lo- 
cated on  a  particular  lot  was  inadmissible. 
"V\niliams  V.  Dallas,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  96  S.  W.  1099.  Contract  under  seal 
cannot  be  modified  by  parol,  but  this  rule 
does  not  apply  if  it  has  been  performed. 
Snov,'  V.  Greisheimer,  120  111.  App.  516.  Oral 
evidence  incompetent  to  show  that  plain  and 
express  terms  of  written  contract  did  not 
show  agreement  of  parties.  Schiml  v.  Edge- 
worth,  118  111.  App.  332^  In  the  absence  of 
fraud  or  mistake,  one  party  to  a  contract, 
complete  on  its  face,  cannot  assert  that  it 
does  not  contain  the  entire  agreement. 
Kerting  v.  Hatcher,  117  111.  App.  647.  An 
oral  understanding  that  contract  should  be 
considered  by  parties  as  providing  for  liqui- 
dated damages  cannot  be  proved  in  an  ac- 
tion otlier  than  to  reform  the  contract, 
where  the  writing  is  clear  and  unambiguous. 
Long  V.  Furnas  [Iowa]  107  N.  W.  432.  Where 
contract  for  option  on  land  was  unambigu- 
ous, and  its  terms  did  not  show  that  one 
of  the  parties  was  acting  as  agent  for  an- 
other, parol  evidence  of  a  contemporaneous 
transaction    to    such    relation    was    incompe- 
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tent.  Schriner  v.  Dickinson  [S.  D.]  107  N. 
W.  536.  Where  bond  for  deed  purported  to 
contain  entire  contract  between  vendor  and 
purcliaser,  evidence  of  a  prior  oral  agree- 
ment and  of  acts  done  thereunder  was  im- 
material. Taber  v.  Boston,  190  Mass.  101, 
76  N.  E.  727.  Where  creditor  received  a 
conveyance  to  secure  indebtedness  due  him, 
and  executed  an  instrument  expressing  the 
agreement  between  the  parties  wliich  was 
unambiguous  and  apparently  complete,  oral 
evidence  was  incompetent  to  show  that  other 
debts  than  those  mentioned  were  to  be  se- 
cured. Blake  v.  Dowry  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  728,  93  S.  W.  521.  Where  it 
was  agreed  that  certain  work  'was  to  be  done 
according  to  plans  and  specifications,  parol 
evidence  ^vas  inadmissible  to  prove  that 
certain  things  called  for  by  the  specifica- 
tions were  not  required  to  be  done  by  the 
contract.  Sundmacher  v.  Lloyd,  114  Mo. 
App.  317,  89  S.  W.  368.  Written  contract 
made  plaintiff  general  manager  of  defendant's 
Dallas  stores  "with  headquarters  at  Dallas.'" 
Parol  evidence  was  held  inadmissible  to  show 
that  his  duties  were  to  be  performed  at  a  par- 
ticular store.  Wolf  Cigar  Stores  Co.  v. 
Kramer  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  46, 
89  S.  W.  995.  Where  execution  of  a  note 
which  a  surety  paid,  had  no  reference 
to  certain  partnership  '  litigation  bet'ween 
two  sureties,  in  the  course  of  which  an 
agreement  was  executes,  settling  their  dif- 
ference, such  agreement  being  complete 
and  unambiguous  and  making  no  reference 
to  the  note,  evidence  in  a  suit  for  contribu- 
tion that  the  agreement  included  liability 
on  the  note,  was  inadmissible,  as  it  contra- 
dicted the  agreement.  Tillar  v.  Wilson 
[Ark.]  96  S.  W.  381.  Beneficiaries  of  a  life 
policy  assigned  their  interest  to  insured  by 
an  unambiguous,  apparently  absolute,  as- 
signment. Held  proof  that  the  assignment 
was  special  and  limited  to  a  particular  pur- 
pose, upon  performance  of  which  the  as- 
signed interest  Tvas  to  revest  in  the  bene- 
ficiaries, was  inadmissible.  Doty  v.  Dickey 
[Ky.]  96  S.  W.  544.  Contract  for  Insertion 
of  advertisement  of  mineral  water  in  news- 
paper ■which  also  provided  that  no  agree- 
ment Or  statement  not  set  forth  In  writing 
in  the  contract  would  be  recognized,  held 
complete,  so  as  to  exclude  parol  proof  of 
an  agreement  that  no  advertisement  of  other 
mineral  waters  would  be  carried.  Solomon 
v.  Lighte  &  B.-os..  99  N.  Y.  S.  540.  Parol 
evidence  inadmissible  to  vary  or  contradict 
unambiguous  written  a.ssignineiit  of  cause  of 
action.  Flynn  v.  Butler,  189  Mass.  377,  75 
N.  E.   730. 

Separation  agreement  between  husband 
and  wife  being  unambiguous,  parol  evidence 
to  show  intent  of  parties  was  incompetent. 
Lemmert  v.  Demmert  [Md.]  63  A.  380.  T\'here 
by  an  unambiguous  antennptial  contract, 
the  husband  of  a  decedent  bound  himself 
not  to  control  or  claim  any  of  the  wife's 
property  during  her  life  or  after  her  death, 
evidence  that  he  had  managed  her  property 
during  her  life  was  inadmissible  to  show  the 
construction  they  had  placed  upon  It.  In 
re  Evans'  Estate,  117  Mo.  App.  629,  93  S.  W. 
922.  Parol  evidence  held  inadmissible  to 
change  condition  of  gifts  of  land  by  a  moth- 
er to  her  daughters  when  given  by  separate 
net  of  sale  reciting  the  receipt  of  price,  i 
Spann    v.    Hellen,    114    La.    336,    38    So.    248.  i 
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Wliere  life  Insurance  policy  provided  that 
premiums  should  be  due  on  the  15th  of  each 
month,  it  was  incompetent  to  prove  an  oral 
agreement  between  insured  and  an  agent 
that  they  should  not  be  payable  until  the 
20th'.  Metropolitan  Life  Ins.  Co.  v.  Hall,  104 
Va.  572,  52  S.  E.  345.  The  rule  that  parol 
evidence  cannot  be  admitted  to  contradict  or 
alter  a  clear  and  Unambiguous  written  con- 
tract, in  the  absence  of  fraud  or  mistake, 
applies  to  policies  of  insurance.  Hence, 
oral  evidence  is  inadmissible  to  show  a 
waiver  of  written  conditions  by  an  agent. 
Doming  Inv.  Co.  v.  Shawnee  Fire  Ins.  Co_ 
16  Okl.  1,  83  P.  918.  Where  policy  described 
property  insured  as  being  in  a  certain  build- 
ing, and  such  building  was  shown  to  be  in 
existence,  parol  evidence  was  inadmissible, 
in  an  action  on  the  policy,  to  show  that  it 
was  intended  to  insure  the  property  while 
in  another  building.  Aetna  Ins.  Co.  v. 
Brannon  [Tex.]  14  Tex.  Ct.  Rep.  208.  89  S.  W. 
1057.  Where  insured  executed  a  nonwaiver 
agreement  before  any  adjustment  of  his  loss 
was  attempted,  evidence  of  what  occurred 
at  the  time  between  himself  and  the  agent 
was  properly  excluded.  Weddington  v. 
Piedmont  Fire  Ins.  Co.  [N.  C]  54  S.  E.  27L 
Under  Rev.  Civ.  Code,  §  1239,  where  a  re- 
ceipt to  an  application  for  insurance  puts 
the  insurance  in  force  from  the  date  of  the 
application,  parol  evidence  of  prior  negotia- 
tions was  inadmissible  to  show  that  the  re- 
ceipt was  not  in  fact  binding.  Bowen  v. 
Mutual  Life  Ins.  Co.  [S.  D.]  104  N.  W.  1040. 
Where  accident  policy  provides  for  a  re' 
covery  of  one-tenth  of  the  amount  recover- 
able for  death  in  case  of  loss  from  hernia, 
accidentally  produced,  parol  evidence  is  in- 
admissible, in  the  absence  of  fraud,  to  show 
that  the  agent  represented  that  the  reco'v'ery 
was  limited  to  one-tenth  in  case  of  a  loss 
caused  by  hernia  previously  existing.  Kel- 
sey  V.  Continental  Casualty  Co.  [Towa]  103 
N.  W.  221. 

Lease  "for  one  year  and  the  privilege  of 
four  years,  at  $500  per  year"  held  not  am- 
biguous, and  proof  of  intention  of  parties  at 
the  time  by  parol  held  inadmissible.  Willia 
V.  Weeks,  129  Iowa  525,  105  N.  W.  1012. 
Oral  evidence  incompetent  to  show  that  par- 
ties intended  a  contract  to  be  a  sale  of  land 
and  not  a  lease.  Thomas  v.  Johnson  [Ark.] 
95  S.  W.  468.  Oral  testimony  Inadmissible 
to  vary  or  contradict  a  contract  for  the 
leasing  of  land  to  show  It  was  Intended  as  a 
sale.  Smith  v.  Caldwell  [Ark.]  95  S.  W.  467. 
Where  lease  was  complete  and  provided  that 
premises  were  leased  "with  the  furniture 
now  contained  in  tlie  house"  and  that  lessee 
agreed  to  cut  the  grass  on  the  lawn  once  a 
week  and  to  trim  the  hedges,  oral  proat  of 
a  different  contemporaneous  agreement  as  t« 
the  furniture  and  the  lawn  was  incompetent. 
Deeming  v.  Duryea,  49  Misc.  240,  97  N.  Y.  S. 
355.  Wliere  a  lease  is  silent  as  to  use  of 
building  exclusively  for  rental  of  apartmenta  , 
for  a  term  of  a  month  or  more,  parol  evf-  ' 
dence  of  such  a  restrictive  covenant  is  inad- 
missible as  adding  to  the  contract.  Bristol 
Hotel  Co.  V.  Pegram,  49  Misc.  535,  98  N.  Y. 
S.  5l2.  Where  lease  appeared  to  be  com- 
plete and  stipulated  that  tenant  should  keep 
premises  in  as  good  repair  as  they  were 
wlien  he  received  them  parol  evidence  was 
Incompetent  to  show^  that  a  list  of  repairs 
to  be  made  by  the  tenant  was  drawn  up,  and 
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that  this  list  was  agreed  to  be  a  pai-t  of  the 
contract  of  lease.  Hallenbeck  v.  Chapman, 
72  N.  J.  Law,  201,  63  A.  498. 

Deeds  and  mortgages:  "Where  deed  is  on 
its  face  an  absolute  grant,  oral  evidence  is 
ir.admissible  to  show  the  reservation  of  an 
easement  by  the  grantor  or  that  the  grantee 
agreed  to  grant  an  easement.  Hubenthal 
Y.  Spokane  &  I.  R.  Co.  [Wash.]  86  P.  955. 
Parol  evidence  is  inadmissible  to  prove  that 
a  person  named  as  vendee  is  not  the  real 
vendee.  Barrow  v.  Grant's  Estate,  116  La. 
952,  41  So.  220.  Legal  effect  of  deed  can- 
not be  limited  by  parol.  Levine  v.  Carroll, 
121  111.  App.  105.  Statements  of  grantor  that 
he  conveyed  all  the  land  owned  by  him  in  a 
certain  locality  insufficient  to  contradict 
deed  whicli  did  not  include  certain  land  in 
the  vicinity  in  the  description.  Auxier  v. 
Herald  [Ky.]  96  S.  W.  915.  Estate  conveyed 
by  written  instrument  cannot  be  clianged 
by  a  parol  agreement.  Waters  v.  Waters, 
124  Ga.  349,  52  S.  B.  425.  Parol  evidence  is 
inadmissible  in,  an  action  of  ejectment  to 
show  that  by  mistake  land  not  intended  to 
be  conveyed  was  included  in  the  deed.  King 
V.  Thompson,  58  W.  Va.  455,  52  S.  E.  487. 
Where  the  calls  of  a  deed  were  not  ambigu- 
ous but  were  capable  of  being  applied  to  the 
ground,  parol  evidence  was  inadmissible  to 
control  or  change  them.  Hamilton  v.  Black- 
burn [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  721, 
95  S.  W.  1094.  In  an  action  at  law  involv- 
ing title  (not  a  suit  to  correct  or  reform  a 
deed)  evidence  of  the  intention  of  the 
grantors  in  a  deed  contrary  to  the  descrip- 
tion expressed  in  the  deed,  Is  incompetent. 
Herman  v.  Dunman  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  372,  95  S.  ^V.  80.  Where  deed  de- 
scribed a  tract  of  land  by  metes  and  bounds 
and  recited  a  certain  consideration  for  the 
entire  tract,  oral  evidence  was  incompetent 
to  show  a  sale  at  a  certain  price  per  acre, 
and  that  the  tract  did  not  contain  the  num- 
ber of  acres  paid  for.  Hendricks  v.  Vivion, 
118  Mo.  App.  417,  94  S.  W.  318.  A  deed,  ab- 
solute in  form,  and  without  limitations  or 
qualifications  as  to  the  interest  to  be  con- 
veyed, and  containing  covenants,  cannot  be 
contradicted  or  varied  by  parol  evidence  to 
show  the  intention  of  the  parties  in  execut- 
ing it.  Bernardy  v.  Colonial  &  U.  S.  Mortg. 
Co.  [S.  D.]  105  N.  W.  737.  A  deed  executed 
by  a  decedent  in  his  lifetime  conveyed  a 
present  interest  and  required  the  grantee  to 
pay  a  specified  sum  to  a  named  person  within 
5  years  after  the  grantor's  death.  The 
grantor  kept  the  deed  and  instructed  the 
grantee  to  record  it  after  his  death.  Held, 
fxtrinsic  evidence  was  inadmissible  to  prove 
that  the  deed  was  intended  as  a  will.  Dod- 
son  V.  Dodson  [Mich.]  12  Det.  Leg.  N.  831, 
106  N  W.  1110.  Where  a  clause  in  a  deed 
was  clear  and  unambiguous  and  presented  a 
question  of  legal  interpretation  only,  parol 
evidence  as  to  what  the  parties  intended 
■  by  it  was  Inadmissible.  Hawley  v.  Kafitz. 
148  Cal.  393,  83  P.  248.  A  restriction  or  res- 
ervation cannot  be  added  to  a  deed  by  parol 
evidence  of  the  intention  of  the  parties. 
Parol  proof  inadmissible  to  show  that  gaso- 
line engine  was  not  intended  to  pass  with 
realty,  where  the  general  description  includ- 
ed it!  State  Security  Bank  v.  Hoskins 
[Towa]  106  N.  W.  764.  Where  mortgage 
secured  note  and  also  contained  express  and 
unambiguous  provision  that  it  should  secure 


future  advances,  the  lien  of  the  mortgage 
for  such  advances  actually  made  cannot  lie 
defeated  by  parol  proof  than  when  mort- 
gage was  executed  nothing  more  was  con- 
templated than  the  existing  debt.  Davis  v. 
Carlisle  [C.  C.  A.]  142  F.  100.  In  a  hypothe- 
cai-y  action  to  enforce  a  judicial  mortgage, 
parol  evidence  is  not  admissible  to  prove 
that  the  purchase  price  of  the  property  was 
not  paid  in  cash  as  recited  in  the  deed  to 
defendant's  author,  but  that  the  true  con- 
sideration was  partly  cash,  a  special  mort- 
gage held  by  the  purchaser,  and  his  assump- 
sit of  a  vendor's  lien  and  a  mortgage  held 
by  a  third  person.  AliTjeville  Rice  Mill  v. 
Shambaugh,  115  La.  1047,  40  So.  453.  Where 
mortgage  securing  note  provided  that  payee 
of  note  agreed  to  extend  it  from  time  to 
time,  parol  proof  was  competent  to  show 
that  a  note  bearing  a  later  date  was  a  re- 
newal of  the  one  first  given.  Garmany  v. 
Lawton,    124   Ga.    876,    53   S.   E.    669. 

Notes:  Contemporaneous  parol  agree- 
ment that  note  need  not  he  paid  inadmissible 
to  contradict  express  promise  of  note.  Payne 
v.  Mutual  Life  Ins.  Co.  [C.  C.  A.]  141  F.  339. 
A  promissory  note  ctmnot  be  varied  by  evi  - 
dence  of  a  contemporaneous  agreement  en- 
tered into  when  the  note  was  executed. 
Chapman  v.  Chapman  [Iowa]  109  N.  AV.  300. 
Maker  of  note  cannot  prove  that  at  time  he 
executed  it,  it  was  agreed  that  he  need  not 
pay  it.  Bass  v.  Sanborn  [Mo.  App.]  95  S.  W. 
955.  Where  subscribers  to  stock  of  company 
formed  to  purchase  a  horse  executed  joint 
and  several  notes,  parol  evidence  in  an  ac- 
tion on  a  note  was  inadmissible  to  show  that 
liability  was  to  be  several  only,  and  not 
joint.  City  Deposit  Bank  v.  Green  [Iowa] 
106  N.  W.  942.  An  absolute  conveyance  of 
land  was  made  in  partial  payment  of  a  debt 
and  notes  a'bsolute  as  to  time  and  amount 
were  given.  Held,  parol  evidence  was  in- 
admissiijle  to  show  that  if  land  increased  in 
value  the  notes  were  to  be  cancelled.  Pear- 
son V.  Dancy  [Ala.]  39  So.  474.  In  an  ac- 
tion on  a  note  and  to  foreclose  a  mortgage 
a  parol  agreement  tliat  the  payee — an  at- 
torney— was  to  be  paid  reasonable  compen- 
sation for  his  services,  and  that  the  note 
and  mortgage  sliould  be  given  as  secvirity 
for  payment  of  tiie  same,  cannot  be  proved 
as  a  defense.  Mosnat  v.  Uchytil,  129  Iowa 
274,    105   N.   W.    519. 

Contracts  of  purchase  and  sale:  Letter 
held  to  constitute  unambiguous  contract  of 
purchase  and  sale  and  parol  agreement 
could  not  be  shown.  Midland  Linseed  Co. 
V.  Remington  Drug  Co.,  127  Wis.  242.  106 
N.  W.  115.  Contract  for  sale  of  goods  having 
been  reduced  to  writing,  evidence  of  prior 
conversations  to  show  an  express  warranty 
was  inadmissible.  Day  Leather  Co.  v.  Mich- 
igan Leather  Co.,  141  Mich.  533,  12  Det.  Leg. 
N.  548,  104  N.  W.  797.  Written  contract  for 
sale  of  steam  roller  containin.g  no  warranty 
as  to  width  of  roller,  cannot  be  added  to 
by  parol  proof  of  such  warranty.  Scholl  v. 
Killorin,  190  Mass.  493,  77  N.  E.  382.  Where, 
by  written  contract,  a  seller  of  coal  agreed 
to  furnish  what  coal  a  buyer  would  need 
between  certain  dates  at  a  certain  price, 
proof  that  such  contracts  were  subject  to 
strikes  and  matters  beyond  the  seller's  con- 
trol, was  inadmissible.  City  of  Covington 
v.  Kanawha  Coal  &  Coke  Co.  [Ky.]  89  S. 
W.  1126.     Contract  for  sale  of  all  ash  timber 
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Where  it  appears,  however,  that  the  parties  did  not  intend  to  reduce  the  en- 
tire contract  to  writing,  oral  evidence  is  competent  to  show  omitted  terms,  con- 
sistent with  those  contained  in  a  written  memorandum,"-  since  the  existence  of  such 


on  certain  land  of  the  diameter  of  15  inches 
and  less  held  unambiguous  so  that  proof 
that  all  the  ash  trees  on  the  land  were  hol- 
low at  the  butt  was  incompetent  to  explain 
the  contract.  Strother  v.  American  Cooper- 
ag-e  Co.,  116  Mo.  App.  518,  92  S.  W.  758.  A 
complete  contract  of  sale  of  silverware,  spec- 
ifying that  it  was  made  under  inducements 
specified  in  it  and  no  others,  cannot  be 
varied  by  proof  of  a  verbal  agreement 
whereby  seller  agreed  not  to  sell  to  other 
local  merchants  and  agreed  to  furnish  a  cata- 
logue. Erennard  Mfg.  Co.  v.  Citroiielle  Mer- 
cantile Co.  [Ala.]  41  So.  671.  Contract  for 
sale  of  coal  to  be  delivered  at  defendant's 
furnaces  by  wagon,  the  purchaser  agreeing 
to  pay  a  certain  sum  per  bushel  "to  be 
measured  in  the  cabs"  at  tlie  furnaces,  can- 
not be  modified  by  proof  of  a  custom 
whereby  the  quantity  of  coal  sold  was  de- 
termined by  its  bulk  at  the  elevator  or  fur- 
nace. Shelby  Iron  Co.  v.  Dupree  [Ala.]  41 
So.  182.  Written  order  for  goods  containing- 
provision  that  there  was  no  verbal  agree- 
ment aside  from  it  and  tliat  its  terms  were 
accepted,  could  riot  be  contradicted  by  proof 
that  agent  agreed  to  guaranty  sale  of  goods 
orc'ered.  Fulton  v.  Sword  Medicine  Co.  [Ala.] 
40  So.  393.  Where  no  misrepresentations  as 
to  the  contents  of  a  written  order  for  goods 
were  proved,  oral  proof  of  an  agreement 
not  to  sell  goods  of  the  same  kind  to  other 
merchants  in  the  town  was  inadmissible. 
Main  v.  Radney  [Ala.]  39  So.  9S1.  Where  a 
written  agreement  for  the  sale  of  stock  pro- 
vided for  a  sale  to  a  named  person  or  his 
assigns  parol  evidence  that  sucli  person  was 
to  take  the  stock  and  sell  it  to  a  certaia 
named  person  only  w^as  incompetent.  Wat- 
kins  v.  Robertson  [Va.]  54  S.  E.  33.  In  the 
absence  of  fraud  or  m.istake  or  ambiguit:,' 
in  a  contract  to  furnish  piles,  oral  evidence 
of  prior  agreements  held  incompetent.  Car- 
lin  &  Co.  V.  Fraser  [Va.]  53  S.  E.  145. 
Written  contract  for  sale  of  two  vehicles 
contained  detailed  description  as  to  eacli. 
Held  oral  proof  of  a  contemporaneous  agree- 
ment changing  the  written  description  was 
incompetent  in  action  for  price  to  establish 
defense  that  article  sent  was  not  as  ordered. 
Buckeye  Buggy  Co.  v.  Montana  Stables 
•[Wash.]  85  P.  1077.  Written  order  for  sale 
of  second-hand  threshing  outfit"  was  signed 
and  sent  to  vendor  and  contained  express 
stipulations  that  warranty  therein  did  not 
cover  second-hand  macliinery  and  that  no 
verbal  agreements  would  be  recognized  by 
the  vendor.  Tliis  became  the  contract  of 
purchase.  Held,  the  writing  could  not  be 
contradicted  by  oral  evidence  of  representa- 
tions and  warranties  made  by  the  agent. 
Buffalo  Pitts  Co.  v.  Shriner.  41  Wash.  14  6, 
82  P.  1016.  Wliere  in  the  aljsence  of  fraud 
or  mistake,  a  written  order  for  the  sale  of 
personalty  is  complete  in  itself,  but  silent 
as  to  a  warranty  of  the  quality  and  condi- 
tiim  of  the  property,  oral  evidence  is  inad- 
missible to  prove  such  warranty.  McNaugh- 
ton  V.  Wahl  [Minn.]  108  N.  V\^  467.  When 
parties  agree  upon  a  snle  and  one  party  has 
the    terms    thereof    reduced    to    writing    and 


embraced  In  the  document,  although  it  is  in 
the  nature  of  a  receipt,  and  has  the  other 
party  ."^ign  it  upon  payment  of  a  part  of  the 
purchase  money,  the  party  who  prepares  it 
and  has  it  signed  by  the  other  and  retains 
it,  is  as  much  bound  by  its  recitals  as  the 
party  signing  it,  especially  when  relating 
to  a  transaction  not  required  to  be  in  writ- 
ing.    Finney  v.   Lucy    [Ala.]    39   So.    583. 

91.  In  tlie  absence  of  fraud,  accident  or  mis- 
take, the  rule  is  the  same  in  equity  as  at  law, 
that  parol  evidence  of  an  oral  agreement 
at  the  time  of  drawing,  making  or  indorsing 
a  bill  or  note  cannot  Be  permitted  to  vary, 
contradict,  add  to  or  subtract  from,  the 
absolute  terms  of  the  written  contract. 
Hutchins  v.  Langley,   27  App.  D.   C.   234. 

92.  Oral  a^greement  of  sale  included  farm 
and  personalty;  writing  referred'  only 
to  farm;  terms  of  sale  of  personalty 
could  be  shown  by  parol.  Brosty  v.  Thomp- 
son [Conn.]  64  A.  1.  Terms  of  con- 
tract omitted  from  the  writing  may 
be  proved  by  parol  if  consistent  with 
the  writing.  Evans  v.  Freeman  [N.  C]  54 
S.  E.  84  7.  Written  contract  of  sale  being 
silent  as  to  time  of  delivery,  parol  evidence 
is  admissible  to  show  what  is  a  reasonable 
time.  Walter  Pratt  &  Co.  v.  Frasier  &  Co., 
72  S.  C.  368,  51  S.  E.  983.  Parol  warranty 
may  be  sliown  when  written  order  neither 
contains  nor  excludes  a  warranty.  Florence 
Wagon  Works  v.  Trinidad  Asphalt  Mfg.  Co. 
[Ala.]  40  So.  49.  Correspondence  held  not 
to  constitute  a  complete  contract  for  sale 
of  machines;  hence,  oral  evidence  was  com- 
petent to  s'liow  omitted  terms  consistent 
with  those  reduced  to  writing.  Goodwin 
Mfg.  Co.  ■  V.  Arthur  Fritsch  Foundrv  & 
Mach.  Co.  [Mo.  App.]  89  S.  W.  911.  Where 
contractrof  employment  was  partly  oral  and 
partly  written,  oral  evidence  of  an  agree- 
ment by  the  employe  not  to  enter  into  com- 
petition "With  his  employer  at  the  termina- 
tion    of     his     employment     was     com.petent. 

Turner  v.  Abbott  [Tenn.]  94  S.  V\".  64.  Whera 
written  contract  executed  in  August  did  not 
show  whether  it  related  to  past  or  future 
services  of  broker,  evidence  of  parol  agree- 
ment in  previous  March,  and  of  services 
rendered  tliat  montli  in  procuring  a  pur- 
chaser, was  admissible.  Levin  v.  New  Britain 
Knitting  Co.,  78  Conn.  338,  61  A.  1073.  Con- 
tract between  principal  and  agent  for  sale 
of  goods  held  not  to  cover  goods  delivered 
to  agant  and  previously  sliipped  to  thircT 
persons;  hence,  parol  evidence  was  admis- 
sible in  regard  to  such  goods.  Harrison 
Wagon  Co.  v.  Brown  [Mich.]  13  Det.  Leg. 
N.  614,  108  N.  W.  1109.  Where  agreement  for 
a  lease  contained  no  provision  as  to  com- 
missions to  be  paid  a  broker,  parol  evi- 
dence was  competent  to  show  that  no  com- 
mission was  to  be  paid  until  the  lease  had 
been  executed  according  to  the  terms  of  the 
writing.  Benedict  v.  Pincus,  109  App.  Div. 
20,  95  N.  Y.  S.  1042.  Where  letters  did  not 
purport  to  constitute  contract,  but  referred 
to  conversation  in  which  it  was  made,  oral 
evidence  v/as  admissible  to  contradict  a 
statement    in    a    letter.      Leary    \".    Moore,    48 
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a  partial  memorandum  does  not  prevent  proof  of  the  real  and  entire  contract  of 
the  parties.^^  The  intended  scope  and  operation  of  a  memorandum,  not  intended 
to  evidence  an  entire  contract,  may  be  shown.^*  Where  there  are  t^vo  written  con- 
tracts, it  is  competent  to  show  by  -parol  that  they  relate  to  one  and  the  same 
transaction  and  constitute  but  one  contract.^^  AVliether  parties  intended  to  embody 
in  a  writing  their  entire  contract  or  only  a  part  of  it  may  be  a  question  for  the 
trial  court.°« 

Where  the  written  evidence  of  a  contract  or  a  term  thereof  is  ambiguous  or 
uncertain,  oral  or  extrinsic  evidence  is  admissible  to  explain  the  ambiguity  or  clear 
up  the  uncertainty,  in  order  that  the  real  intention  of  the  parties  may  be  made  to 
appear.^^     For  this  purpose,  evidence  of  the  facts  and  circumstances  leading  up  to 


Misc.  551,  96  N.  T.  S.  266.  In  action  for 
price  of  machine,  an  "order"  for  the  ma- 
chine, sig-ned  by  defendants  but  not  by 
plaintiffs,  which  did  not  purport  to  contain 
the  entire  contract  did  not  preclude  proof 
of  oral  warranty  of  machine.  Louis  De 
Jong-e  &  Co.  V.  Printz,  49  Misc.  112,  96  N.  Y. 
S.  750.  Where  memorandum  of  sale  of  realty 
recited  receipt  of  deposit  and  some  of  the 
terms,  and  provided  for  execution  of  a 
formal  contract  at  a  certain  time  and  place, 
it  was  competent  to  show  prior  negotia- 
tions, since  the  memorandum  did  not  pur- 
port to  contain  the  complete  and  final  con- 
tract. Winter  v.  Friedman,  97  N.  T.  S.  733. 
Where  a  written  modification  of  a  lease 
stated  a  reduction  in  the  rent  but  did  not 
state  the  consideration  therefor,  the  whole 
agreement,  including  such  consideration, 
may  be  shown  by  parol.  Natelsohn  v. 
Reich,  99  N.  T.  S.  327.  Where  it  ap- 
pears that  parties  to  a  contract  did  not  in- 
tend to  reduce  it  all  to  writing-,  and  the 
omitted  portion  Is  consistent  with  the  writ- 
ing-, such  omitted  portion  may  be  shown 
by  parol.  Where  written  settlement  was 
silent  as  to  time  and  manner  of  a  $500  pay- 
ment, parol  proof  of  these  facts  was  com- 
petent. Dunnett  &  Slack  v.  Gibson,  78  Vt. 
439,  63  A.  141.  Where  defendant  in  order  to  in- 
duce plaintiff  to  enter  into  a  contract  to 
raise  onions  on  shares,  agreed  to  erect  the 
n-ecessary  cribs  and  warming  houses,  but 
the  written  contract,  though  referring  to 
buildings  on  the  land,  did  not  contain  de- 
fendant's agreement  to  build,  and  plaintiff 
called  attention  to  the  omission  and  was  as- 
sured by  defendant  that  it  was  all  right, 
held,  the  entire  contract  was  not  reduced  to 
writing  and  defendant's  obligation  could 
be  shown  by  parol.  Beld  v.  Darst  [Mich.] 
13  Det.  Leg.  N.  729,  109  N.  W.  275.  Contract 
for  sale  of  stock  of  goods  contained  no  pro- 
vision as  to  character  or  quantity  of  goods, 
nor  as  to  method  of  carrying  on  business 
after  execution  of  contract  and  prior  to 
delivery  of  stoJk.  Held,  a  contemporaneous 
oral  agreement  that  goods  were  first  class 
and  that  sales  should  be  only  in  ordinary 
course  of  business  up  to  time  of  delivery, 
could  be  shown,  where  seller  closed  out  a 
part  of  the  stock  sold  at  reduced  prices. 
North  American  Transportation  &  Trading 
Co.  V.  Samuels  [C.  C.  A.]  146  F.  48.  If  a 
written  memorandum  confirmatory  of  a  pre- 
vious oral  agreement  does  not  purport  to 
recite  the  whole  o?  the  latter,  oral  testimony 
is  admissible  to  supply  omitted  covenants 
not  inconsistent  with  the  writing.     De  Laval 


Separator  Co.  v.  Jelinek  [Neb.]  109  N.  W. 
169.  Where  written  contract  for  tjie  sale 
of  lots  and  erection  of  buildings  -was  silent 
as  to  the  price  of  the  lots  and  the  character 
of  the  buildings,  documentary  and  oral  evi- 
dence was  admissible  to  supply  the  omis- 
sions. Landvoigt  v.  Paul,  27  App.  D.  C. 
423. 

93.  Writing  held  a  mere  memorandum  of 
contract,  and  oral  evidence  competent  to  sho-w 
real  and  entire  contract.  Avil  Printing  Co. 
v.  Kaiser  Pub.  Co.  [Mo.  App.]  89  S.  W^.  900. 
Where  the  writing  does  not  disclose  a  com- 
plete contract,  a  part  of  the  contract  not 
reduced  to  -u'riting  may  be  shown  by  parol, 
but  the  written  portion  must  not  be  con- 
tradicted Clark  V.  Emery,  58  W.  Va.  637, 
52  S.  E.  770.  Memorandum  indorsed  on  proof 
of  a  claim  for  a  cow  killed  by  a  locomotive, 
signed  by  plaintiff  but  not  by  defendant, 
held  not  to  exclude  parol  proof  of  settle- 
ment made.  Keylon  v.  Missouri,  etc.,  R. 
Co.,  114  Mo.  App.  66,  89  S.  W.  337.  Instru- 
ments in  the  form  of  notes  which  provided 
that  title  and  right  to  possession  of  the 
goods  for  which  the  notes  were  given  should 
not  pass  until  the  notes  -u'ere  paid,  held  not 
to  constitute  a  complete  contract  so  as  to 
exclude  oral  evidence  of  a  warranty  of  the 
goods.  National  Drill  &  Mfg.  Co.  v.  Maher. 
49  Misc.  640.  S7  N.  Y.  S.  1029.  Where  verbal 
contract  called  for  transportation  of  horses 
by  special  train,  and  bill  of  lading  did  not 
mention  this,  but  agent  said  it  was  a  mere 
matter  of  form  and  that  the  shipper  would 
never  hear  of  it,  the  real  contract  was  held 
not  to  have  been  reduced  to  writing,  and 
the  parol  evidence  rule  did  not  apply.  South- 
ern   R.    Co.   V.    Graddy    [Ky.]    91    S.   W.    1125. 

94.  RouseVille  Borough  School  Dist.  v. 
Cornplanter  Tp.  School  Dist.,  29  Pa.  Super. 
Ct.  214.  Writing  that  was  intended  only  as 
memorandum  for  disposition  of  a  suit  and 
not  as  a  contract,  could  be  explained  by 
parol  to  show  its  intended  scope  and  opera- 
tion. Wright  V.  Anderson,  191  Mass.  148, 
77  N.  E.  704.  "^""here  deed  named  a  consid- 
eration of  $24,000  for  timber  land,  parol 
evidence  was  admissible  to  show  that  $4,000 
of  that  sum  was  for  a  contract  owned  by 
the  grantee  and  assigned  to  the  grantor. 
Mueller  v.  Cook,  126  Wis.  504,  105  N.  W. 
1954. 

95.  Rock  Island  Sash  &  Door  Works  v. 
Moore  &  Handley  Hardware  Co.  [Ala.]  41 
So.    806. 

96.  Brosty   v.   Thompson    [Conn.]    64   A.    1. 

97.  Where  parties  disagreed  as  to  mean- 
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and  attending  the  execution  of  the  writing  is  admissible/®  and  acts  of  the  parties 


ing-  of  term  "without  time  limit"  in  con- 
tract for  sliipment  of  macaroni,  and  term 
was  ambiguous,  oral  evidence  ■u-as  admis- 
sible to  explain  it.  ShoU  v.  Prince  Line,  96 
N.  Y.  S.  3G8.  Oral  evidence  admissible  to 
explain  Jhat  "Pt."  used  after  name  in  draft 
meant  "president."  Griffin  v.  Erskine  [Iowa] 
109  N.  W.  13.  Wlien  ambiguity  in  the  terms 
of  a  deed  renders  the  meaning  uncertain, 
parol  evidence  of  tlie  conditions  under  which 
it  was  executed  and  the  character  and  sit- 
uation of  tlie  property  may  be  considered, 
in  connection  with  Its  terms,  in  arriving  at 
the  intention  of  the  parties.  Clayton  v.  Gil- 
mer County  Court,  58  W.  Va.  253,  52  S.  E. 
103.  Where  contractor  agreed  to  do  all  the 
work  on  a  building  that  was  "properly 
brickwork"  and  these  words  were  not  ex- 
plained in  the  specifications,  parol  evidence 
was  competent  to  show  what  they  meant. 
Edmonds  v.  First  Nat.  Bank  [Pa.]  64  A.  671. 
Contract  employing  plaintiff  to  work  min- 
ing claims  held  ambiguous  as  to  the  claims 
to  be  worked  and  those  from  the  net  pro- 
ceeds of  which  he  was  to  be  compensated, 
and  hence  parol  evidence  "was  competent  to 
explain  the  ambiguity.  Lindblom  v.  Fallet 
[C.  C.  A.]  145  F.  805.  Parol  evidence  is  ad- 
missible to  explain  ambiguous  terms  in  a 
contract  but  not  to  contradict  plain  terms. 
Licking  Rolling  Mill  Co.  v.  Synder  &  Co. 
[Ky.]  89  S.  W.  249.  Where  a  written  order 
referred  to  previous  dealings,  and  was  am- 
biguous, it  was  proper  to  show  the  previous 
dealings  of  the  parties  and  the  surrounding 
facts  and  circumstances  in  order  to  aid  in 
the  interpretation  of  the  contract.  Weir  v. 
Longr  [Ala.]  39  So.  974.  A  building  con- 
tract required  the  contractor  to  furnish 
some  material.  Evidence  that  the  con- 
tractor verbally  agreed  to  furnish  the  lum- 
ber was  not  objectionable  as  contradicting 
the  contract.  Gates  v.  O'Gara  [Ala.]  39  So. 
729.  Yv^here  business  was  continued  in  firm 
name  after  the  death  of  a  partner,  and  in 
course  of  settlement  of  partnership  affairs,  a 
deed  was  taken  in  the  firm  name,  parol  evi- 
dence was  admissible  to  show  that  the  heirs 
and  distributees  were  the  parties  intended 
to  explain  the  latent  ambiguity.  Walker  v. 
Miller,  139  N.  C.  448,  52  S.  E.  125.  Ware- 
house receipt  for  wheat  stored,  delivered 
and  accepted  as  the  contract  between  the 
parties,  held  subject  to  parol  explanation 
when  it  was  ambiguous  and  uncertain  in 
several  respects.  Savage  v.  Salem  Mills  Co. 
[Or.]  85  P.  69.  A  contract  of  reinsurance 
covered  certain  wheat  while  contained  in  a 
"warehouse."  The  contract  was  based  on 
maps  and  ratebooks  in  which  a  distinction 
was  made  between  a  certain  warehouse  and 
elevator,  different  rates  being  charged  on 
the  two.  Held,  there  was  a  latent  ambi- 
guity in  the  contract  as  to  whether  it  cov- 
ered both  buildings,  explainable  by  parol. 
Fireman's  Fund  Ins.  Co.  v.  Aachen  &  M. 
Fire  Ins.  Co.  [Cal.  App.]  84  P.  253.  On  a 
proposed  contract  o^  sale  of  land  was  in- 
dorsed an  agreement  to  pay  the  broker  a 
further  commission  "at  time  and  place  of 
passing  title  to  above  described  property;" 
held,  oral  evidence  admissible  to  show 
agreement  that  broker  was  to  be  paid  such 
commission  in  case  the  purchaser  whom  the 


broker  was  to  secure  took  title.  Hancox 
V.  Appleton,  49  Misc.  110,  96  N.  T.  S.  1029. 
An  agreement  between  two  school  districts 
provided  that  one  of  them  should  have  "all 
the  resources  except  the  contents  of  the 
storeroom"  and  would  "divide  the  state  ap- 
propriation pro  rata  if  the  appropriation  is 
for  the  year  1900-1901."  Held,  parol  evidence 
was  admissible  to  show  v/hat  were  the  re- 
sources spoken  of,  what  were  the  contents 
of  the  storeroom  and  what  was  Intended 
by  the  reference  to  the  state  appropriation. 
Rouseville  Borough  School  Dist.  v.  Corn- 
planter  Tp.  School  Dist.,  29  Pa.  Super.  Ct. 
214. 

Contracts  held  not  ambisnous  within  this 
rule:  A  contract  for  purchase  of  bicycles 
"to  be  filled  by  April  1st  or  as  soon  as  pos- 
sible" Is  not  ambiguous.  Williams  v.  Grid- 
ley,  110  App.  Div.  525,  96  N.  Y.  S.  978.  Where 
words  "satisfactory  demonstration"  used  in 
contract  of  agency  for  sale  of  automobiles, 
were  not  shown  to  be  equivocal  in  meaning, 
oral  evidence  of  the  intention  o£  the  parties 
in  using  such  words  was  inadmissible. 
Grout  V.  Moulton  [Vt.]  64  A.  453.  Extrinsic 
evidence  inadmissible  to  show  meaning  of 
words  "building"  and  "machinery"  used  in 
fire  policy.  Tubbs  v.  Mechanics'  Ins.  Co. 
[Iowa]  108  N.  W.  324.  Parol  evidence  is  in- 
admissible to  show  that  parties  used  words 
in  a  sense  different  from  their  ordinary 
meaning.  Oral  evidence  of  meaning  of  "es- 
tate" as  used  by  partigs  inadmissible.  Mor- 
rison V.  Hazzard   [Tex.]   15  Tex.  Ct.  Rep.  131, 

92  S.  W.   33. 

98.  Conversation  at  time  note  was  made 
held  competent.  Gates  v.  Morton  Hardware 
Co,  [Ala.]  40  So.  509.  Testimony  of  what 
transpired  at  time  of  execution  of  a  written 
contract  is  competent.  Shreve  v.  Crosby,  72 
N.  J.  Law,  491,  63  A.  333.  Circumstances 
leading  up  to  contract  and  showing  consid- 
eration may  be  shown.  Hightower  v.  Ans- 
ley  [Ga.]  54  S.  E.  939.  Seller  of  cattle 
agreed  to  stand  loss  of  cattle  en  route,  and 
buyer  was  to  pay  for  those  delivered.  Seller 
settled  with  railroad  company  for  cattle 
killed  en  route.  Held,  evidence  of  facts  sur- 
rounding execution  of  contract  of  settle- 
ment were  admissible  in  action  by  buyer  to 
show  that  he  was  not  bound  thereby.  Inter- 
national &  G.  N.  R.  Co.  V.  Jones  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  530,  91  S.  W.  611. 
Oral  evidence  of  circumstances  surrounding 
execution  of  release  held  admissible  to  show 
intent  of  parties.  El  Paso  &  S.  R.  Co.  v. 
Darr    [Tex.   Civ.   App.]    15   Tex.   Ct.   Rep.    145, 

93  S.  W.  166.  W^here  a  deed  Is  ambiguous 
as  to  whether  the  sale  was  intended  to  be 
by  acre  or  in  gross,  parol  evidence  of  the 
situation  and  circumstances  of  the  parties 
at  the  time  of  the  execution  of  the  deed  is 
competent,  but  no  evidence  that  would  con- 
tradict a  written  statement  as  to  the  quan- 
tity conveyed  Is  admissible.  Winton  v.  Mc- 
Graw  [W.  Va.]  54  S.  B.  506.  Circumstances 
surrounding  making  of  contract  for  sale  of 
second-hand  business  and  good  ■will  admissi- 
ble to  show  that  sale  of  established  business 
was  contemplated.  Shafer  v.  Sloan  [Cal, 
App.]  85  P.  162.  Where  contract  is  in  writ- 
ing oral  evidence  is  competent  to  show  con- 
versations prior  to  and  concurrent  with  the 
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tending  to  show  the  construction  phiced  by  them  upon  their  contract  may  also  l)e 
shown.**^  When  the  hmguage  of  a  contract  is  clear  and  unambiguous/  proof  of 
custom  or  usage  is  inadmissible  to  give  an  interpretation  to  the  contract  inconsistent 
with  its  language."  But  a  trade  usage,  not  inconsistent  with  the  language  used, 
may  be  shown  to  add  an  incident  to  the  contract.^ 

Extrinsic  evidence  is  also  competent,  when  necessary,  to  identify  or  locate  the 
subject-matter   of   the   contract.*     Where  the   description   in   a   deed   is   uncertain 


execution  of  the  contract  relating  wholly  I 
to  the  subject-matter  and  consideration  in 
order  to  identify  the  subject-matter  and  to 
give  effect  to  the  contract.  Ditchey  v.  Lee 
[Ind.]  78  N.  E.  972.  By  a  conveyance  of 
land  to  a  city  for  a  street,  the  city  was 
bound  to  macadamize  the  street  within  2 
years.  Held,  oral  evidence  was  admissible 
to  show  facts  surrounding  transaction,  and 
the  condition  of  the  parties,  to  show  wliat 
was  meant  by  the  words  "the  street."  City 
of  Versailles  v.  Brown  [Ky.]  96  S.  W.  1108. 
Where  a  deed  conveyed,  in  addition  to  the 
land,  "all  tenements,  hereditaments,  privi- 
leges, and  appurtenances  thereunto  belong- 
ing or  therewith  used  and  enjoyed,"  and  it 
was  admitted  that  the  right  to  water  from 
a  certain  ditch  passed,  but  there  was  a  dis- 
pute as  to  whether  the  right  to  use  water 
from  another  also  passed,  it  was  held  that 
the  deed  was  ambiguous,  and  evidence  of 
conversations  of  the  parties  at  the  time, 
and  of  prior  and  subsequent  acts  and  state- 
ments of  the  grantor,  was  admissible.  Fay- 
ter  V.  North  [Utah]  83  P.  742.  Where  lan- 
guage of  lease  was  ambiguous  as  to  term, 
evidence  of  attendant  circumstances,  and 
that  one  party  stated  what  he  understood 
the  "season,"  covered  by  the  lease,  to  be, 
was  admissible.  Buffington  v.  McNally 
[Mass.]  78  N.  E.  309.  If  written  contract  is 
ambiguous  or  obscure  so  that  an  inspection 
of  it  will  not  disclose  the  intention  of  the 
parties,  parol  evidence  of  the  subject-mat- 
ter, relations  of  the  parties,  and  surround- 
ing facts  and  circumstances  is  admissible  to 
aid  in  the  interpretation  of  the  contract. 
Jacobs  V.   Parodi    [Fla.]    39    So.   833. 

99.  Evidence  tending  to  show  construc- 
tion placed  on  a  contract  by  a  party  is  not 
objectionable  as  tending  to  vary  or  con- 
tradict it.  Marshall  v.  Columbia  &  E.  C. 
Elec.  St.  R.  Co.,  73  S.  C.  241,  53  S.  E.  417. 
Evidence  tending  to  show  subsequent  recog- 
nition of  a  contract  for  the  sale  of  stock 
by  the  holder  of  the  stock,  including  a 
w'vitten  calculation  made  by  him  as  to  the 
amount  due  by  a  purchaser  under  a  like 
contract  with  another  stockholder  is  ad- 
missible to  show  upon  what  terms  the  par- 
ties understood  the  stock  was  to  be  sold. 
Hightower  v.  Ansley  [Ga.]  54  S.  E.  939. 
Evidence  tending  to  explain  a  contract  of 
shipment,  and  tending  to  show  that  it  was 
understood  by  agents  of  the  final  carrier 
handling  the  shipment,  held  not  objection- 
able as  varying  the  terms  of  the  contract. 
Southern  Kan.  R.  Co.  v.  Burgess  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  191,  90  S.  W. 
189.  Where  failure  to  furnish  water  was 
claimed,  and  contract  did  not  require  plain- 
tiff to  provide  means  of  conveying  water 
to  premises  in  question,  evidence  that  fail- 
ure  to   get   water  was   due  to   failure   of  de- 


fendant's landlord  to  keep  a  lateral  in  good 
condition,  according  to  contract  between 
defendant  and  his  landlord,  did  not  vary  or 
contradict  plaintiff's  contract  to  supply  v.^a- 
ter.  Gravity  "Canal  Co.  v.  Sisk  [Tex.  Civ. 
App.]    15    Tex.    Ct.    Rep.    984,    95    S.    W.    724. 

1.  Held  that  a  "watchman's  clause"  in 
insurance  policy  did  not  render  it  ambigu- 
ous, and  hence  parol  evidence  to  explain 
tlie  term  was  inadmissible.  Kentucky  Ver- 
million Min.  &  Concentrating  Co.  v.  Norwicli 
Union    Fire    Ins.    Co.    [C.    C.    A.]    146    F.    695. 

2.  Savage  v.  Salem  Mills  Co.  [Or.]  85 
P.    69. 

3.  Where  contract  of  sales  agent  pro- 
vided for  compensation  by  deduction  from 
price  of  goods  sold  liim,  and  did  not  con- 
template sales  by  otliers  than  such  agent, 
proof  of  a  trade  usage  whereby  an  exclusive 
agent  is  paid  for  all  sales  in  his  territory 
regardless  of  who  makes  the  sale,  is  admis- 
sible. Garfield  v.  Peerless  Motor  Car  Co.,  189 
Mass.    395,    75    N.    E.    695. 

4.  Parol  evidence  is  admissible  to  iden- 
tify personal  property  covered  by  or  intend- 
ed to  be  covered  by  a  mortgage.  State  v. 
Jackson.  128  Iowa,  543,  105  N.  W.  51.  Oral 
evidence  for  tlie  purpose  of  locating  on  the 
ground  a  boundary  of  land — tlie  street  line — 
is  not  objectionable  as  contradicting  the 
deed.  Rix  v.  Smith  [Mich.]  13  Det.  Leg.  N. 
508,  108  N.  W.  691.  Where  a  policy  of  fire 
insurance  did  not  describe  a  house  either 
as  occupied  or  vacant,  parol  proof  that  it 
was  in  process  of  erection  and  lience  not 
occupied  as  a  residence  did  not  contradict 
the  written  policy.  Harris  v.  North  Ameri- 
can Ins.  Co..  190  Mass.  361,  77  N.  E.  493. 
Where  location  of  2  parcels  of  land  included 
in  contract  of  sale  was  not  given,  oral  evi- 
dence was  competent  to  locate  them.  Mor- 
rison v.  Hazzard  [Tex.]  15  Tex.  Ct.  Rep.  131, 
92  S.  W.  33.  Where  contract  to  convey 
was  embodied  in  letters  between  tlie  parties, 
parol  evidence  was  competent  to  show 
what  particular  piece  of  property  was  meant 
by  the  letters.  Warner  v.  Marshall  [Ind.] 
75  N.  E.  582.  Fire  policy  covered  lumber 
"in  mill  buildings,  on  cars  under  mill  sheds, 
and  in  sheds  adjoining  said  mill  building." 
Held,  parol  evidence  was  admissible  to  show 
the  situation  of  lumber  and  sheds  in  order 
to  determine  what  lumber  was  covered  by 
the  policy.  Wolverine  Lumber  Co.  v.  Phe- 
nix  Ins.  Co.  [Mich.]  13  Det.  Leg.  N.  642,  108 
N.  W.  1088.  Defendant  solicited  by  letter 
a  bid  for  scrap  iron  not  including  engines, 
generators,  valves  or  piping  in  a  building, 
and  offered  other  information  if  desir- 
ed. Plaintiff  made  an  appointment  to 
meet  defendant  and  find  out  wliat  he 
had  for  sale,  but  later  made  a  bid  for  "all 
tile  old  material  you  liave  for  sale"  in  the 
building.     Held,    parol    evidence    was    admia- 
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or  ambiguous,  but  is  capable  of  being  made  certain,  extrinsic  evidence  is  competent 
for  that  purpose/  but  if  a  description  is  so  deficient  as  to  render  a  deed  void,  parol 
evidence  is  incompetent  to  supply  the  deficiency.^  since  oral  evidence  cannot  be  re- 
ceived to  describe  land  sold  and  then  to  apply  the  description.' 

Parol  evidence  is  competent  to  show  the  actual  relation  of  parties  named  in 
a  writing  to  the  contract  evidenced  by  it,^  as  between  the  immediate  parties  thereto.* 

It  is  usually  held  that  a  simple  receipt  is  only  prima  facie  evidence  of  the  fact 
recited,  and  is  subject  to  contradiction  or  explanation  by  parol,^°  though  there  are 
authorities  to  the  contrary.^^  But  if  the  writing  constitutes  or  is  accompanied  by 
a  contract,  the  parol  evidence  rule  applies.^-     The  recitals  of  consideration  in  a 


.sible  to  show  Tvhether  sg,le  included  struc- 
tural iron  in  building.  United  R.  &  Elec. 
Co.  V.  Wehr  &  Co.   [Md.]   63  A.  475. 

5.  VMiere  land  was  described  in  contract 
of  sale  as  that  "north  and  west  of  the 
graveyard"  parol  evidence  was  admissible 
to  complete  and  fix  the  description.  McFar- 
land  V.  Stansifer,  36  Ind.  App.  4  86,  76  N.  E. 
124.  Deed  in  which  description  commenc- 
ed, "beginning  at  a  pine  on  the  east  side 
of  Gum  Swamp,"  held  suiTiciently  definite 
and  certain  so  that  parol  proof  was  com- 
petent to  aid  it.  Broadwell  v.  Morgan  [N. 
C]  5.5  S.  E.  340.  Description  of  land  and 
timber  In  contract  of  sale  held  such  that  it 
could  be  made  certain  by  extrinsic  evidence, 
and  hence  such  evidence  was  competent  to 
show  the  location  of  the  land.  Howison  v. 
Bartlett  [Ala.]  40  So.  757.  A  conflict  in  a 
description  in  a  deed  between  a  call  for  dis- 
tance and  a  call  for  a  railroad  right  of  way 
may  be  explained  by  extrinsic  evidence. 
Couch  V.  Texas  &  P.  R.  Co.  [Tex.]  14  Tex. 
Ct.  Plep.  690,  90  S.  W.  860.  Where  there  was 
a  patent  ambiguity  in  the  description  in  a 
deed,  parol  evidence  was  held  admissible  to 
show  the  situation  and  circumstances  to  en- 
able the  court  to  arrive  at  the  true  inten- 
tion of  the  parties.  Reynolds  v.  Lawrence 
[Ala.]    40   So.   576. 

6.  As  where  description  did  not  refer  to 
the  range  or  township.  Martin  v.  Kitchen, 
195   Mb.   477,   93    S.   W.    780. 

7.  IMartin  v.  Kitchen,  195  Mo.  477,  93  S. 
W.    780. 

8.  Parol  evidence  is  competent  to  show 
true  relation  of  maker  of  note  to  transac- 
tion. Morgan  v.  Thompson,  72  N.  J.  Law, 
244.  62  A.  410.  Where  husband  and  wife 
signed  note  and  mortgage,  parol  evidence 
was  competent  to  show  that  she  signed  only 
as  surety.  Gibson  v.  Wallace  [Ala.]  41  So. 
960.  Where  contract  was  signed  with  name 
of  deff-ndant's  husband,  parol  evidence  was 
competent  to  show  that  she  signed  the  hus- 
band's name,  and  thereafter  recognized  it 
as  her  own  contract.  Wuertz  v.  Braun,  99 
N.    T.    S.    3-10. 

9.  Parol    evidence    is    admissible    by    the 
maker  of  a  note,   who   appears  by   its  terms  i 
to  be  a  principal,  to  show  that  he  is  in  fact  , 
a    surety,    except    as    against    persons    who 
have    acted    on    the    faith    of    liis    apparent  ; 
character    of    principal.     National    Bank     of  [ 
Commerce    v.    Schirm    [Cal.    App.]    86    P.    9S1. 
As  between  the  immediate   parties  to  a   note 
its    real    cliaracter    may    always    be    shown, 
as    that    wife's    note    was    given    for    the    ac- 
commodation of  her   husband.     People's  Nat. 
Bank  v.  Schepflin   [N.  J.  Law]   62  A.  333.     As 


between  the  immediate  parties  to  a  promis- 
sory note,  parol  evidence  is  admissible  to 
show  that  the  makers  thereof,  though  aH 
appear  to  be  principal  debtors,  bear  the  rela- 
tion to  each  other  of  principal  and  surety. 
Kaufman  v.  Barbour  [Minn.]  107  N.  W.  1128. 
As  between  original  parties,  oral  evidence  is 
competent  to  show  that  some  were  sure- 
ties for  others.  Western  Bank  &  Trust  Co. 
V.    Gibbs    [Tex.    Civ.   App.]    96    S.   W.    947. 

10.  Jersey  Island  Dredging  Co.  v.  Whit- 
ney [Cal.  App.]  86  P.  509:  Estate  of  Augus- 
tus Switzer  v.  Gertenbach,  122  111.  App.  26. 
As  a  general  rule  receipts  are  open  to  ex- 
planation by  parol.  Murphy  v.  Black  [Ala.] 
41  So.  877.  Oral  evidence  is  competent  to 
contradict  recitals  of  bill  of  lading  that 
goods  were  received  in  good  order.  Foley  v. 
Lehigh  Valley  R.  Co.,  96  N.  Y.  S.  182. 
Carrier's  receipt  for  goods  may  be  contra- 
dicted by  showing  goods  were  not  in  fact 
received.  Strawn  v.  Missouri,  etc.,  R.  Co. 
[Mo.  App.]  96  S.  W.  488.  An  indorsement 
of  payment  on  a  negotiable  instrument  is 'in 
the  nature  of  a  receipt  and  not  of  a  con- 
tract, and  may  be  contradicted  or  explain- 
ed by  parol.  McCaffrej'  v.  Burkhardt 
[Minn.]  105  N.  W.  971.  Recital  in  contract 
for  work  that  a  certain  amount  of  cash  was 
paid  not  conclusive;  oral  evidence  competent 
to  contradict  it.  House  v.  Holland  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  54  3,  94  S.  W. 
153. 

11.  In  the  absence  of  fraud  or  mistake; 
the  plain  and  unambiguous  terms  of  a  re- 
ceipt cannot  be  contradicted  by  parol.  Mur^ 
phy  v.  Black  [Ala.]  41  So.  877.  Where  a  re- 
ceipt states  on  its  face  what  it  is  for,  evi- 
dence to  show  that  it  was  given  for  a  pur- 
pose other  than  that  stated  is  inadmissible. 
Holcomb-Lobb  Co.  v.  Kaufman  [Ky.]  96  S. 
W.   813. 

12.  Jersey  Island  Dredging  Co.  v.  Whit- 
ney [Cal.  App.]  86  P.  509.  When  a  receipt 
imports  a  contract  it  cannot  be  explained  by 
parol.  Murphy  v.  Black  [Ala.]  41  So.  877. 
Where  in  addition  to  being  a  receipt,  a 
writing  contains  evidence  of  a  promise  of 
sale  which  would  become  absolute  on  per- 
formance by  the  vendee,  and  no  ambiguity 
or  error  was  shown,  the  parol  evidence  rule 
was  held  to  apply.  Barfield  v.  Saunders,  116 
La.  136,  40  So.  593.  While  a  bill  of  lading 
is  prima  facie  evidence  of  the  receipt  of 
merchandise  and  of  its  condition  when  re- 
ceived, yet  as  a  contract  for  carrying  freight 
it  cannot  be  varied  by  parol.  The  Presque 
Isle,  140  F.  202.  A  written  receipt  given 
upon  the  compromise  of  a  disputed  claim, 
purporting   to  be   in   full   satisfaction  of  the 
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contract,  being  in  the  nature  of  a  receipt,  are  not  conclusive;  oral  evidence  is  al- 
ways competent  to  show  the  real  consideration,"  at  least  as  between  the  original 
parties.^^  The  fact  that  there  was^^  or  was  not"  a  consideration  may  also  be 
shown  by  parol.  Where  a  contract  for  the  purchase  of  two  articles  names  a  single 
Bum  as  the  consideration,  the  amount  to  be  paid  for  each  may  be  shown.^^  A  re- 
cital of  payment  of  consideration  cannot  be  contradicted  for  the  purpose  of  impair- 
ing the  validity  or  legal  effect  of  the  instrument.^*  One  cannot,  under  the  guise  of 
proving  the  true  consideration  for  a  deed,  prove  an  independent  oral  agreement 
which  is  within  the  statute  of  frauds,  or  which  is  prior  to  or  contemporaneous  with 
the  written  contract.^* 

Fraud  in  the  inception  of  the  contract,^"  or  which  induced  its  execution,^^  mav 


claim,  operates  as  a  contract  and  cannot 
he  varied  or  explained  by  parol.  Bill  for 
dredging  work  was  disputed  and  upon  a 
compromise  of  it,  it  -was  indorsed  across  the 
face,  "Paid  $650  in  full  satisfaction  of  all 
claims  and  guaranteed  against  liens."  This 
was  held  to  be  a  complete,  unambiguous 
Contract,  and  evidence  to  explain  some  of 
the  items,  and  to  show  a  party's  under- 
standing of  it,  "was  incompetent.  Jersey  Is- 
land Dredging  Co.  v.  Whitney  [Cal.  App.]  86 
P.  509.  The  Supreme  court,  passing  upon 
the  same  instrument,  held  that  It  was  prima 
facie  a  release  only  of  claims  appearing  on 
the  bill  and  those  prior  to  the  date  thereof, 
and  that  parol  evidence  "was  admissible  to 
show  circumstances  surrounding  its  execu- 
tion, to  aid  in  its  interpretation.  Jersey 
Island  Dredging  Co.  v.  Whitney  [Cal.]  86  P. 
^91.  Where  railroad  bonds  were  deposited 
with  a  person  designated  by  a  subcontract- 
or, as  security,  and  such  person  executed  an 
instrument  showing  the  nature  of  the  trans- 
action, and  advanced  money  on  the  bonds, 
the  instrument  was  not  a  mere  receipt  and 
could  not  be  contradicted  by  parol.  Inter- 
Brban  Const.  Co.  v.  Hayes,  191  Mo.  248,  89 
E.  W.   927. 

13.  True  consideration  of  deed  may  be 
shown  by  parol.  Levine  v.  Carroll,  121  111. 
App.  105.  Real  consideration  for  contract 
for  exchange  of  land  held  provable  by  parol 
notwithstanding  recitals  of  contract.  Tore 
V.  Meshew  [Mich.]  13  Det.  Leg.  N.  672,  100 
N.  W.  35.  It  may  be  shown  by  parol  that 
mortgagee  as  part  consideration  for  mort- 
gage agreed  to  pay  off  a  prior  mortgage. 
Barton  v.  Eminence  Bldg.  &  L.  Ass'n  [Ky.] 
93  S.  W.  9.  Valuable  consideration,  in  ad- 
dition to  that  expressed  in  a  deed,  may  be 
shown  by  parol.  Whitman  v.  Corley,  72  S. 
C.  410,  52  S.  E.  49.  A  reservation  of  the 
rents  for  the  current  year  by  the  gran- 
tor may  be  shown  by  parol  though 
the  deed  is  absolute  and  contains  no 
Buch  reservation.  Such  evidence  is  com- 
petent to  show  the  true  consideration. 
Applegate  v.  Kilgore  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  17,  91  S.  W.  238.  It  is 
held  that  where  a  chattel  mortgage  is  at- 
taclced  as  fraudulent  by  a  subsequent  good 
faith  purchaser  of  the  mortgaged  property. 
It  is  competent  for  the  mortgagor  to  testify 
•whether  the  mortgage  was  without  consid- 
eration and  given  to  delay  or  defraud  credit- 
ors, though  his  declarations  in  that  respect, 
made  out  of  court,  might  not  be  competent. 
Allen  T.  Knutson,  96  Minn.  340,  104  N.  W. 
863. 


14.  Between  the  original  parties  to  a  bill 
or  note,  the  consideration  may  always  be 
inquired  into.  Deming  Inv.  Co.  v.  Wallace 
[Kan.]  85  P.  139.  As  between  original  par- 
ties, real  consideration  for  note  may  be 
shown  by  parol.  Morgan  v.  Thompson,  72 
N.  J.  Law,  244,  62  A.  410.  Oral  proof  that 
note  was  given  for  purchase  price  of  land 
competent.  Davis  v.  Evans  [N.  C]  55  S.  E. 
344.  As  between  the  vendor  and  vendee,  the 
vendor  may  show,  after  vendee  is  in  pos- 
session, that  the  recitals  of  consideration  in 
the  deed  are  untrue.  Brackett's  Adm'r  v. 
Boreing  [Ky.]  89  S.  W.  496.  Consideration 
of  note  may  be  shown  by  parol  though  it 
was  given  for  purchase  money  for  land.  Mc- 
Peters  v.   English    [N.   C]    54    S.   E.  417. 

15.  Though  written  contract  is  silent  as 
to  consideration,  parol  evidence  is  admis- 
sible to  show  that  there  was  a  consideration. 
Delta  County  v.  Blackburn  [Tex.  Civ.  App.] 
90    S.    W.    902. 

16.  Parol  evidence  admissible  to  show 
want  of  consideration  for  a  writing  purport- 
ing to  be  a  note,  and  to  prove  that  the 
writing  was  in  fact  a  will.  McCourt  v.  Pep- 
pard,   126   Wis.   326,   105  N.   W.   809. 

17.  Where  single  written  order  was  for 
two  vehicles  and  consideration  was  stated 
in  a  single  siim.  oral  proof  of  the  price 
agreed  upon  for  each  -was  competent.  Buck- 
eye-Buggy Co,  V.  Montana  Stables  [Wash.] 
85    P.    1077. 

IS.  Recital  of  payment  in  deed  cannot  be 
contradicted  to  destroy  effect  of  deed  as  a 
conveyance.  Stannard  v.  Aurora,  etc.,  R. 
Co.,   220   111.   469,   77  N.   E.   254. 

19.  Proof  of  oral  agreement  to  pay  taxes 
excluded.  Alsterberg  v.  Bennett  [N.  D.]  106 
N.   W.   49. 

20.  Fraudulent  execution  of  lease  may  be 
shown  by  parol  in  action  of  unlawful  de- 
tainer. Sass  V.  Thomas  [Ind.  T.]  89  S.  W. 
656.  The  fraud  which  opens  tlie  door  to 
parol  evidence,  in  the  case  of  title  to  realty, 
is  tliat  •which  causes  error  in  contracts  or 
is  a  fraud  on  creditors,  and  w^hich  can  be 
proved  only  by  parol.  Barrow  v.  Grant's 
Estate,   116  La.   952,  41   So.   220. 

21.  Fraud  inducing  signature  of  contract 
subscribing  for  stock  may  be  shown  by  pa- 
rol. Metropolitan  Lead  &  Zinc  Min.  Co.  v. 
Webster,  193  Mo.  351,  92  S.  W.  79.  Parol 
evidence  rule  inapplicable  where  fraud  in- 
ducing execution  of  contract  is  alleged. 
State  Life  Ins.  Co.  v.  Johnson  [Kan.]  85  P. 
597.  Parol  testimony  is  competent  to  prove 
fraud  and  misrepresentation  in  procuring 
execution  of  note  where  fraud  Is  pleaded  as 
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be  shown  by  parol,  fhough  the  contract  is  in  writing;  and  where  it  is  claimed  that 
through  fraud  or  mutual  mistalce  the  contract  as  written  is  not  the  one  actually- 
made,  parol  evidence  is  admissible  to  show  the  true  contract.'- 

Parol  evidence  is  admissible  to  show  that  delivery  of  a  contract  was  condition- 
al,^^ and  that,  by  reason  of  the  nonperformance  of  the  condition,  the  contract  never 
became  operative.^*  A  condition  precedent  resting  in  parol  may  be  shown  though 
the  contract  contains  other  express  conditions.^^  Oral  evidence  is  competent  to 
identify  the  contract  which  was  in  fact  executed  by  the  parties,^^  or  to  show  that 
the  contract  executed  by  them  has  been  altered.^^ 


a  defense.  Deming  Inv.  Co.  v.  Wallace 
[Kan.]  85  P.  139.  The  parol  evidence  rule 
does  not  apply  in  an  action  to  cancel  notes 
for  fraudulent  representations.  Karner  v. 
Koss  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  737, 
95  S.  W.  46.  Oral  evidence  admissible  to 
show  fraud  inducing  a  purchase  though  con- 
tract of  sale — order  for  goods — was  in  writ- 
ing. Elgin  Jewelry  Co.  v.  Withaup  &  Co., 
118  Mo.  App.  126,  94  S.  W.  572.  That  the 
execution  of  a  contract  was  procured  solely 
by  a  false  statement  of  a  nonexistent  fact 
may  be  shown;  this  does  not  contradict  or 
vary,  but  shows  no  contract  was  in  fact 
made.  Sheldon  Co.  v.  Harleigh  Cemetery 
Ass'n  [N.  J.  Law]  62  A.  189.  An  agreement 
to  pay  for  a  policy  of  title  insurance  is  in- 
dependent of  the  consideration  to  be  paid 
for  the  property,  and  in  an  action  on  a 
check  for  the  whole  amount  defendant  may 
show  by  parol  that  by  reason  of  fraud  ho 
was  induced  to  promise  to  pay  a  sum  great- 
er than  the  insurance  company's  charge  for 
such  title  insurance.  Alexander  v.  Vidootz- 
ky,  49  Misc.  471,  97  N.  T.  S.  992.  Though 
applications  for  stock  in  a  corporation  are 
reduced  to  writing,  evidence  of  fraudulent 
representations  inducing  the  subscription  fs 
admissible.  Hinkley  v.  Sac  Oil  &  Pipe  Line 
Co.  [Iowa]  107  N.  W.  629.  A  positive  af- 
firmation in  a  deed  that  a  certain  quantity 
of  land  is  conveyed  cannot  be  contradicted, 
but  parol  evidence  is  admissible  on  the  is- 
sue whether  the  affirmation  is  a  fraudulent 
representation  and  whether  the  grantee  re- 
lied on  the  representation.  Winton  v.  Mc- 
Graw  [W.  Va.]  54  S.  B.  506.  Representa- 
tions by  agent  selling  fruit  trees  that  the 
seller  desired  to  set  out  a  sample  orchard, 
and  that  this  would  involve  no  expense  to 
the  buyer,  who  would  take  his  compensa- 
tion out  of  the  fourth  year's  crop,  reduced 
to  writing  and  placed  on  the  back  of  the 
contract,  could  be  shown  by  parol  to  be  a 
part  of  the  contract,  notwithstanding  print- 
ed provisions  that  agents  had  no  power  to 
vary  the  printed  form  of  contract.  Bone- 
well  &  Co.  v.  Jacotason  [Iowa]  106  N.  W. 
614. 

22.  Nichols  &  Shepard  Co.  v.  Berning 
[Ind.  App.]  76  N.  E.  "776.  Where  it  was 
claimed  that  by  reason  of  fraud  a  written 
contract  of  sale  did  not  embody  the  con- 
tract as  agreed  upon  by  the  parties,  and  the 
contract  was  long  and  involved  and  the 
party  sought  to  be  bound  relied  on  the  other 
and  did  not  read  it  carefully,  parol  evidence 
was  admissible  to  show  the  true  agree- 
ment. Lilienthal  v.  Herren,  4  2  Wash.  209,  84 
P.  829.  Oral  evidence  is  admissilile  to  show 
tliat  by  mistake  a  reservation  of  the  right 
to    reconstruct    the    front    of    the    building 


leased  was  omitted  from  the  written  leasa 
by  mistake  of  the  scrivener.  Cage  v.  Pat- 
ton  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  525, 
01  S.  W.  311.  Evidence  of  a  parol  agree- 
ment is  admissible  on  the  Issue  of  mistake, 
though  the  agreement  Itself  would  have 
been  invalid  because  not  in  writing.  Reed 
V.  Bank  of  Ukiah,  148  Cal.  96,  82  P.  845. 
Where  the  Indorsem^ent  of  a  credit  on  a 
bond  was  changed  to  another  debt  and  a 
mistake  was  made  in  making  the  change, 
a  correction  may  be  made  upon  clear  proof 
of  the  mistake.  Smith  v.  Allmon  [S  C] 
54   S.   E.   1014. 

23.  Conditions  on  which  notes  and  mort- 
gage were  executed  and  deed  delivered 
may  be  shown  by  parol,  these  acts  all  be- 
ing contemporaneous.  McCormick  v.  Mer- 
ritt  [Iowa]  105  N.  W.  428.  Oral  evidence  is 
competent  to  explain  the  possession  of  a 
written  contract,  and  to  prove  that  Its  de- 
livery -was  conditional  and  not  to  become 
effective  until  the  happening  of  some  other 
event,^  as  to  show  that  contract  for  pur- 
chase of  books  was  not  to  becom.e  effective 
until  approved  by  school  directors.  Dodd 
V.  Kemnitz  [Neb.]  104  N.  W.  1069.  Where 
bonds  were  delivered  by  attorney  to  client, 
and  notes  given  by  client,  parol  evidence 
was  competent  as  between  the  original  par- 
ties to  prove  that  notes  were  only  memo- 
randa of  amount  to  be  paid  in  case  bonds 
were  sold,  and  that  there  was  to  be  no  pay- 
ment if  they  were  not  sold.  Hill  v.  Hail, 
191  Mass.  253,  77  N.  E.  831.  Where  one  party 
sold  a  partnership  interest  to  another,  to- 
gether with  land  and  personalty  of  the  part- 
nership, in  consideration  of  a  deed  to  be 
executed  by  the  purchaser,  oral  evidence 
was  admissible  to  prove  the  time  of  deliv- 
ery of  the  deed,  and  the  conditions  upon 
which  delivery  was  to  be  made.  Schmidt  v. 
Musson    [S.    D.]    107   N.   W.    367. 

24.  Golden  v.  Meier    [Wis.]    107   N.   W.   27. 

25.  Written  contract  contained  stipula- 
tion that  it  was  not  to  become  operative 
until  signed  by  certain  number  of  persons. 
Held,  a  further  condition  that  it  should 
not  operate  until  one  party  had  obtained 
a  written  contract  to  furnish  certain  sup- 
plies for  the  contemplated  business  was 
provable  by  parol.  Golden  v.  Meier  [Wis.] 
107   N.   W.   27. 

26.  Parol  proof  competent  to  show  that 
when  defendant  executed  a  contract  a 
printed  slip  containing  a  clause  agreed  upon 
between  them  had  been  pinned  to  the  writ- 
ing. Barton-Parker  Mfg.  Co.  v.  Taylor 
[Ark.]    94    S.   W.   713." 

27.  Evidence  relied  on  by  B.  to  show  re- 
lation   of    landlord    and    tenant,    in    proceed- 
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The  objects  or  purposes  with. which  parties  executed  certain  instruments  may 
be  shown  by  parol,-*  and  it  is  competent  to  prove  a  contemporaneous  oral  agreement 
which  is  being  violated  by  an  unauthorized  use  of  the  contract;-''  and  to  corroborate 
proof  of  such  oral  agreement,  evidence  of  prior  conversations  and  transactions  is 
admissible.^"  Parol  evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face 
is  in  fact  a  niortgage.^^  It  is  also  competent  to  prove  by  parol  what  the  real  ob- 
ject of  a  mortgage  is  and  that  it  is  given  for  a  purpose  not  disclosed  in  the  condi- 
tion.^- That  a  contract  is  in  writing  does  not  exclude  parol  proof  that  it  is  but 
a  cloak  for  a  usurious  transaction.^^ 

Parol  evidence  is  admissible  to  show  a  contemporaneous,  collateral,  and  inde- 
pendent agreement,  omitted  from  the  %\Titing  and  not  inconsistent  with  its  terms;" 
also  to  show  a  subsequent  modification  of  a  written  contract  resting  in  parol,^^  even 
though  the  original  contract  was  under  seal.-^*'  A  subsequent  modification  by  a 
parol  agreement  being  shown,  execution  of  the  contract  as  modified  may  also  be 
shown. ^^  Wliere  one  party  admits  that  he  assumed  an  obligation  not  set  forth  in 
the  writing,  the  other  may  prove  that  such  obligation  has  not  been  performed.^^ 

The  parol  evidence  rule  applies  only  as  between  parties  to  the  written  contract, 
and  not  as  between  third  persons  or  a  party  and  a  third  person.^^  But  where 
a  person  not  a  party  to  a  written  contract  bases  a  claim  upon  it  or  upon  the  relation 


Ings  to  remove  A.  from  such  lands,  con- 
sisted in  part  of  descriptive  terms  in  a  prom- 
issory note.  It  was  proper  for  A.  to  show 
by  parol  that  such  terms  were  not  in  the 
note  at  the  time  of  its  execution.  Bullard 
V.    Hudson,    125    Ga.    393,    54    S.    B.    132. 

28.  Earle  v.  Owings,  72  S.  C.  362,  51  S.  E. 
9S0. 

29.  Where  lessees  claimed  exclusive 
right  to  premises  contrary  to  oral  agree- 
ment that,  if  given  lease,  they  would  not 
make  such  claim,  the  oral  agreement  could 
be  shown.  Phillips  Gas  &  Oil  Co.  v.  Pitts- 
burg  Plate   Glass   Co.    [Pa.]    62   A.    830. 

30.  Phillips  Gas  &  Oil  Co.  v.  Pittsburg 
Plate    Glass   Co.    [Pa.]    62    A.    830. 

31.  Alexander  v.  Cleland  [N.  M.]  86  P. 
425. 

32.  Campbell  v.  Perth  Amboy  Shipbuild- 
ing &  Engineering  Co.  [N.  J.  Eq.]  62  A.  319. 
Where  mortgage  recites  that  it  is  given  to 
secure  a  note  of  even  date,  parol  evidence 
is  competent  to  show  that  it  was  given 
to  indemnify  the  mortgagee  to  a  certain 
amount  for  indorsing  notes  of  the  mort- 
gagor to  a  third  person,  and  for  assuming 
liability  for  indebtedness  to  such  third  per- 
.son.  Ladd  v.  Lookout  Distilling  Co.  [Ala.] 
40  So.  610.  Evidence  held  admissible  to  show 
that  written  chattel  mortgage  was  never 
to  have  anv  effect  as  a  contract.  Koehler 
^  Co.  V.  Duggan,  49  Misc.  100.  96  N.  Y.  S. 
1025. 

.S3.     Campbell  v.   Connable,   98  N.  Y.   S.   231. 

34.  Earle  v.  Owings,  72  S.  C.  362,  51  S. 
E,  980.  Collateral  warranty  of  machine 
provable  by  parol  notwithstanding  written 
order  for  machine  signed  only  by  defend- 
ants Louis  De  Jonge  &  Co.  v.  Printz,  49 
Misc  112  96  X.  Y.  S.  750.  An  oral  agree- 
ment to  'make  repairs  during  the  term  of 
t-he  tenancv  (as  distinguished  from  an 
agreement  to  make  repairs  before  the  com- 
mencement of  the  term)  is  not  an  agree- 
ment   collateral    to    the    written    lease,    and 


may  not  be  shown  by  parol.  Greene  v.  Ker, 
95    N.    Y.    S.    569. 

35.  Subsequent  oral  modification  of  lease 
of  theatre  whereby  lessor  promised  to  pro- 
vide additional  exits  could  be  shown,  ■when 
the  matter  was  not  contemplated  by  parties 
when  lease  was  made.  Taylor  v.  Finnigan, 
189  Mass.  568,  76  N.  E.  203.  A  subsequent 
modification  of  a  contract  made  by  acts  of 
the  parties  and  by  mutual  consent  may  be 
shov/n.  That  a  party  to  a  contract  went 
into  possession  of  premises  on  November  1 
instead  of  October  1,  as  provided  in  the 
contract,  could  be  shown,  this  merely  prov- 
ing acts  under  the  contract.  Margolys  v. 
Mollenick,  98  N.  Y.  S.  849.  A  parol  agree- 
ment, on  sufficient  consideration,  after  a 
mortgage  has  been  executed  and  delivered, 
extending  tlie  time  of  payment,  is  valid. 
Moody   V.   Atkins    [Ala.]    40    So.   305. 

3fi.  Parol  evidence  of  a  subsequent  waiv- 
er of  any  of  the  stipulations  of  a  written 
contract,  or  of  a  right  under  such  contract, 
is  admissible,  even  when  such  contract  is 
under  seal.  Hilton  v.  Hanson  [Me.]  62  A. 
797.  Subsequent  oral  agreement  may  be 
sliown  even  tiiough  original  contract  is  un- 
der seal,  where  circumstances  show  tliat 
written  contract  has  been  equitably  dis- 
charged. American  Food  Co.  v.  Halstead. 
165   Ind.   633,    76  N.   E.    251. 

37.  Where  lease  was  verbally  altered  by 
reducing  the  rent  payable  in  consideration 
of  lessee's  making  repairs,  and  the  contract, 
so  changed,  was  carried  out,  the  repairs  be- 
ing made,  and  reduced  amount  of  rent  paid 
several  months,  such  facts  may  be  shown. 
Snow  V.  Griesheimer,  220  111.  106,  77  N.  E. 
110. 

38.  Pleading  admitted  obligation  and  al- 
leged performance  of  it.  Williams  v.  Wal- 
den,    124    Ga.    913,    53    S.    E.    564. 

30.  Morgan  v.  Aldrich  [Mo.  App.]  91  S. 
W.  1024;  Shreve  v.  Crosby,  72  N.  J.  Law, 
401,    63    A.    333. 
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created  bv  it,  the  parol  evidence  rule  applies,  and  sucli  claim  cannot  be  defeated  by 
oral  evidence  of  an  agreeni'ant  inconsistent  with  the  writing.'*" 

The  parol  evidence  rule  does  not  exclude  oral  proof  of  collateral  facts  having 
no  tendency  to  contradir,':  or  vary  the  terms  of  the  writing,*^  nor  does  it  exclude 
oral  proof  of  the  contents  of  a  writing  which  is  collateral  to  the  main  issues  in  the 
suit.*-  The  true  date  of  an  instrument,  that  of  delivery,  may  be  shown  by  parol, 
to  be  different  from  that  written  in  the  instrument,  unless  such  date  is  material 
and  essential. *3  A  statement  in  a  contract  which  forms  no  part  of  it,  such  as  an 
admission  in  favor  of  a  third  person,  may  be  contradicted  by  parol.**  The  existence 
of  certain  relations,  though  created  by  instruments  in  writing,  may  be  shown  by 
parol."  Oral  evidence  is  competent  to  prove  that  a  note  was  to  be  paid  out  of  a 
certain  fund.*'' 

Tlie  parol  evidence  rule  applies  with  peculiar  force  to  contracts  required  by 
iha  statute  of  frauds  to  be  in  writing,*^  but  while  a  memorandum,  to  satisfy  the 
statute,  must  contain  what  is  necessary  to  show  the  contract  ^between  the  parties, 
the  property  mentioned  in  it  may  be  ascertained  and  located  by  extrinsic  evidence.*® 

Parol  evidence  to  vary  or  explain  puhlic  records^^ — Public  records,  required 
by  law  to  be  kept,  cannot  be  aided  or  changed  by  parol,^°  but  ambi"-uities  therein 
may  be  explained  by  oral  evidence. °^ 


40.  Real  estate  broker  secured  a  pur- 
chaser for  land,  apd  •written  contract  was 
drawn  up  between  seHer  and  purchaser. 
Only  a  portion  of  the  tract  was  then  con- 
veyed, the  balance  being  sold  later.  In  a 
suit  by  the  broker  for  commissions  on  tlie 
sale  of  the  latter  portion,  held,  the  seller 
could  not  show  by  parol  that  the  parties 
agreed  that  the  ■written  contract  was  to  be 
effective  only  as  to  a  portion  of  the  entire 
tract.  Current  v.  Muir  [Minn.]  10  8  N.  W. 
870. 

41.  A  contract  of  shipment  providing  tliat 
horses  were  not  to  be  transported  within 
nny  particular  time  or  in  time  for  any  par- 
ticular market,  is  not  contradicted  by  testi- 
mony that  a  sale  was  lost  by  reason  of  a 
negligent  delay  in  the  shipment.  Texas  & 
P.  R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  96  S. 
V^T_  106.  A  contract  by  heirs  of  a  testator 
providing  that  an  executor  named  in  the 
will  should  manage  the  estate  and  execute 
the  powers  of  an  executor  is  not  contra- 
dicted by  proof  of  a  parol  agreement  be- 
tween the  heirs  and  creditors  that  lands 
should  not  be  sold,  but  should  be  leased 
and  so  managed  that  debts  could  be  paid  out 
of  profits.  Mayo  v.  Mayo  [Ark.]  98  S.  W. 
165.  Parol  evidence  on  an  issue  whether  or 
not  a  legacy  or  devise  was  intended  to 
forgive  a  debt  froin  the  legatee  or  devisee 
does  not  offend  against  the  parol  evidence 
rule.  Bromley  v.  Atwood  [Ark.]  96  S.  W. 
356. 

42.  In  an  action  on  a  surety's  bond,  which 
did  not  give  the  terms  of  the  principal's 
contract  to  insure  performance  of  which  the 
bond  was  required,  the  terms  of  such  con- 
tract could  be  proved  by  parol  to  show  the 
extent  and  nature  of  the  surety's  liability. 
Germania  Fire  Ins.  Co.  v.  Lange  [Mass.] 
78  N.  E.  746.  Evidence  of  a  verbal  contract 
on  which  action  was  based,  to  furnish  cars 
and  deliver  cattle  at  a  certain  point  within 
a  given  time,  was  not  objectionable  as  vary- 
ing a  written  contract  executed  after  cattle 
were   loaded   and   shipped.      Gulf,   etc.,   R.   Co. 


V.  Funk  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep 
393.  92  S.  W.  1032.  Parol  evidence  is  ad- 
missible to  show  an  agreement  of  sale  of 
neighboring  property  when  the  purpose  is 
not  to  affect  title  of  real  estate,  but  sim- 
ply to  show  value.  Louisiana  R.  &  Nav  Co 
V.    Morere,    116    La.    997,    41    So.    236. 

43.  Ehrmann  v.  Stitzel   [Ky.]   90  S.  W.  275. 

44.  Recital  in  contract  for  sale  of  realty,' 
between  vendor  and  purchaser,  that  broker 
was  entitled  to  $300  as  a  commission,  held 
not  conclusive.  Goodman  v.  Reinowitz  48 
Misc.   404,    95   N.   T.    S.    534. 

45.  One  in  possession  of  land  may  testify 
that  he  holds  as  tenant,  though  there  is  a 
written  lease.  Minnesota  Debenture  Co.  v. 
Johnson,  96  Minn.  91,  104  N.  W  1149  107  N 
W.    740.  '  ■ 

40.     Evans  v.  Freem_an   [N.  C]   54  S.  E.  847. 

47.  V,"here  a  mortgage  is  sought  to  be 
annulled  on  the  ground  that  the  mortgagor 
was  not  the  owner  of  the  mortgaged  prop- 
erty, the  issue  involves  th&  title  of  the 
mor-^gagor  and  parol  evidence  is  inadmissi- 
ble. Barrow  v.  Grant's  Estate,  116  La.  952. 
41  So.  220.  Parol  evidence  is  inadmissible 
to  supply  facts  omitted  from  a  written  con- 
tract to  sell  land  which  is  unambiguous,  in 
order  to  make  it  enforceable.  Dillard  v. 
Sanders    [Tex.    Civ.   App.]    97   S.   V\'.    108. 

48.  Especially  where  the  memorandum 
refers  to  .such  other  evidence.  Bowers  v. 
Ocean  Ace.  &  Guarantee  Corp.,  110  App. 
Div.    691,    97   N.    T.    S.    485. 

49.  See    5    C.    L.    1328,    n.    84. 

50.  When  transcript  included  certificate 
of  taxation  of  costs  testimony  that  costs 
were  erroneously  taxed  is  inadmissible. 
Clark  V.  Barber,  21  App.  D.  C.  274.  Oral 
evidence  inadmissible  to  show  purpose  of 
assessments  different  from  that  declared  in 
resolutions  of  board  adopted  when  assess- 
ments were  levied.  Hewel  v.  Hogan  [Cal. 
App.]  84  P.  1002.  A  regular  receiver's  re- 
ceipt and  certificate  on  which  a  patent  is- 
sued   in    due    course    cannot    be    contradicted 
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Corporate  records  are  not  conclusive  but  may  be  supplemented  or  explained 
by  parol.^- 

Wliere  calls  of  a  survey  give  rise  to  no  ambiguity,  parol  or  extrinsic  evidence 
cannot  be  resorted  to  to  show  the  survey  to  occupy  some  other  position,^^  but  when 
tlie  calls  of  a  survey,  on  being  applied  to  the  ground,  develop  an  inconsistency  in 
t]iemselves,  extrinsic  evidence  is  competent.^* 

§  6.-  Hearsay.  A.  General  rules.^^ — Unsworn  statements,  out  of  court,  by 
persons  not  parties  to  the  action,  and  not  in  the  presence  or  hearing  of  a  party,  are 
inadmissible,^^  and  testimony  based  on  hearsa}^,^'^  and  not  on  the  personal  knowledge 


or  varied  by  unauthorized  entries  and  mem- 
oranda on  the  register  of  sales  book  or  the 
tract  book,  kept  by  the  local  officers  of  the 
United  States  land  office.  Foster  v.  Meyers 
[La.]  41  So.  551.  Record  as  made  by  filing 
of  affidavit  of  service  of  notice  to  property 
owners  to  redeem  from  tax  sale  cannot  be 
aided  by  evidence  aliunde.  Grimes  v.  Elly- 
son  [Iowa]  105  N.  W.  418.  Where  records 
of  county  supervisors  did  not  show  that  cer- 
tain supervisors  were  present  but  did  not 
vote  at  an  election,  tliat  fact  cannot  be  shown 
by  parol.  Howland  v.  Prentice  [Mich.]  12 
Det.  Leg.  N.  1031,  106  N.  W.  1105.  Recitals 
in  record  of  deed  cannot  be  changed  or  con- 
tradicted by  parol,  in  action  where  such  re- 
lief is  not  asked.  Weisiger  v.  Mills  [Ky.] 
91  S.  W.  689.  Parol  evidence  is  not  admissi- 
ble against  the  affirmative  showing  of  the 
journals  o£  tlie  legislature.  Wade  v.  Atlan- 
tic Lumber  Co.    [Fla.]    41  So.   72. 

51.  Assessment  lists  being  silent  as  to 
property  to  which  assessments  referred,  pa- 
rol proof  w^as  competent  to  identify  such 
property.  Commonwealth  v.  American  To- 
bacco Co.  [Ky.]  96  S.  W.  466.  Where  tax 
deed  and  some  of  the  records  show  a  sale 
of  lot  7  for  taxes,  and  other  records  show 
a  sale  of  lot  8,  oral  evidence  was  admissi- 
ble to  explain  the  ambiguity  in  a  suit  to 
quiet  title  under  the  deed.  McCash  v.  Pen- 
rod  [Iowa]  109  N.  W.  180.  When  bailiff's 
return  to  venire  is  uncertain  oral  evidence 
to  aid  it  is  competent,  in  an  action  by  nim 
to  recover  fees.  County  of  Carroll  v.  Dur- 
ham,  120  in.  App.  330. 

52.  As  where  minutes  were  ambiguous. 
Rose  V.  Independent  Chevra  Kadisho  [Pa.] 
64    A.    401. 

53.  Warner  v.  Sapp  [Tex.  Civ,  App.]  97 
S.    W.-  125. 

54.  Extrinsic  evidence  held  admissible  to 
explain  locality  of  corner.  M^arner  v.  Sapp 
[Tex.    Civ.    App.]    97    S.    W.    125. 

55.  See    5   C.   L.    1328. 

58.  Held  incompetent  as  heaTsay.  Penn- 
sylvania Iron  Works  Co.  v.  Mackenzie,  190 
Mass.  61,  76  N.  E.  228.  What  grantor  told 
another  that  he  told  grantee  about  a  third 
person's  interest.  Allen  v.  Anderson  [Tex. 
Civ.  App.]  96  S.  W.  54.  Conversation  be- 
tween witness  and  third  person- with  refer- 
ence to  property  in  issue  in  forcible  entry 
and  detainer  action.  Fowler  v.  Prichard 
[Ala.]  41  So.  667.  What  plaintiff  was  told 
by  her  husband  and  agent  as  to  the  trans- 
action in  issue.  Dooly  v.  Pinson  [Ala.] 
39  So.  664.  Declaration  of  stranger  that 
statement  made  to  witness  by  another  was 
trvie.  Pegram  v.  Seaboard  Air  Line  R.  Co., 
139   N.   C.   303,   51   S.   E.   975.     Declarations   of 


a  third  person  in  the  absence  of  a  party 
against  whom  they  are  offered.  Baker  v. 
Drake  [Ala.]  41  So.  845.  In  action  for  libel, 
testimony  of  witness  concerning  conver- 
sations with  third  persons  who  had  read 
the  alleged  libellous  article.  Salem  News 
Pub.  Co.  V.  Caliga  [C.  C.  A.]  144  F.  965. 
In  action  for  slanderous  statement  made 
to  a  certain  person  concerning  plaintiff, 
what  such  person  said  to  witness  concern- 
ing plaintiff.  Yager  v.  Bruce  [Mo.  App.] 
93  S.  W.  307.  In  action  for  injuries  to  a 
shipment  of  horses,  statements  made  by 
m.an  on  engine  to  shipper  that  it  was  his 
first  trip  over  the  road.  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Snyder  [Tex.  Civ.  App.]  89  S.  W. 
1119.  Testimony  by  injured  plaintiff  that 
phj^sician  told  him  he  had  a  certain  dis- 
ease. Dunphy  v.  St.  Joseph  Stock  Yards 
Co.,  118  Mo.  App.  506,  95  S.  W.  301.  In 
action  for  broker's  commissions,  evidence 
concerning  what  witness  told  the  purchaser 
that  seller  told  him  concerning  the  pur- 
chaser's chances  of  buying  the  stock.  Ross 
V.  Moskowitz  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  381,  95  S.  W.  86.  Plaintiff's  testimony 
to  statements  of  third  person  as  to  what 
he  had  heard  defendant  say.  Duvall  v.  Fer- 
werda  [Mich.]  13  Det.  Leg.  N.  659,  108  N.  W. 
1115.  Conversation  between  witness  and  a 
person  since  deceased  ■who  had  been  testa- 
tor's confidential  advisor.  Lancaster  v.  Lan- 
caster's Ex'r,  27  Ky.  L.  R.  1127,  87  S.  W. 
1137.  Statements  as  to  boundary  by  a  per- 
son who  testified  at  the  trial,  and  wlio  liad 
no  power  to  bind  the  party  against  whom 
they  were  offered.  Camp  v.  League  [Tex. 
Civ.  App.]  92  S.  W.  1062.  In  action  by  wo- 
man for  lier  own  seduction,  her  testimony 
as  to  defendant's  statements  tp  others. 
Greenman  v.  O'Riley  [Mich.]  13  Det.  Leg. 
N.  344,  108  N.  W.  421.  Evidence  that  a  re- 
ceipt, of  which  defendant  produced  a  pur- 
ported copy,  was  a  copy  of  a  paper  shown 
an  agent  of  defendant  by  one  who  said  he 
represented  plaintiff.  Kann  v.  Weir,  95 
N.  Y.  S.  584.  What  plaintiff  said  on  a  for- 
mer trial  that  defendant's  agent  had  told 
him  as  to  the  cause  of  delay  in  delivery  of 
a  telegram.  Willis  v.  Western  Union  Tel. 
Co.,  73  S.  C.  379,  53  S.  E.  639.  Statements 
of  a  person  who  ordered  certain  coal  not 
shown  to  be  the  agent  of  defendant,  that 
the  coal  was  ordered  for  defendant  and  an- 
other. Williamson  Co.  v.  Cooper,  49  Misc. 
551,  98  N.  Y.  S.  842.  In  suit  to  have  an 
absolute  deed  from  mother  to  child  de- 
clared a  trust  deed  in  favor  of  other  chil- 
dren, declarations  of  the  mother  before  and 
after  execution  of  the  deed  to  show  why  the 
deed  was  made.     Kennedy  v.  Bates  [C.  C.  A.] 
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of  the  witness/^  or  which  is  conjectural  only,^^  is  also  incompetent.     Testimony 


142  F.  51.  Letter  to  plaintiff  by  third  per- 
son not  shown  to  be  connected  with  defend- 
ant, purporting  to  contain  a  statement  of 
defendant.  Security  Trust  Co.  v.  Robb  [C. 
C.  A.]  142  F.  78.  In  contest  for  proceeds  of 
certificate  In  mutual  benefit  association,  tes- 
timony that  insured  (plaintiff's  husband)  had 
said  he  had  demanded  certificate  from  his 
mother,  so  that  he  could  obtain  a  new  one. 
Coston  V.  Coston  [Mich.]  13  Det.  Leg.  N. 
540,  108  N.  W.  736.  In  action  by  real  estate 
broker  against  seller  for  commission,  a 
question  whether  the  purchaser  said  any- 
thing about  the  commission  called  for  hear- 
say. Lewis  V.  Susmilch  [Iowa]  106  N.  W. 
624.  Correspondence  between  defendant  and 
another  to  which  plaintiff  was  not  a  barty. 
Sunley  v.  Metropolitan  Life  Ins.  Co.  [Iowa] 
109  N.  'W.  4  63.  In  action  for  price  of  cat- 
tle sold  at  public  sale,  witness  could  not 
testify  to  conversation  with  seller  in  buy- 
er's absence.  Austin  v.  Smith  [Iowa]  109 
N.  W.  289.  In  action  against  connecting 
carriers  for  damages  for  delay  in  shipment 
of  cattle,  telegrams  and  letters  of  plaintiff's 
agent  were  incompetent  to  prove  mar-ket 
value  of  cattle  at  the  time.  Missouri,  etc., 
R.  Co.'v.  Williams  [Tex.  Civ.  App.]  96  S.  W. 
10S7.  Letter  from  an  agent  to  his  principal, 
narrating  an  interview  between  the  agent 
and  a  third  person  which  took  place  pre- 
viously is  inadmissible  against  the  third 
person.  Inman  Bros.  v.  Dudley  &  D.  Lumber 
Co.  [C.  C.  A.]  146  F.  449.  Statements  by 
testator's  wife  as  to  what  testator  had  said, 
were  hearsay,  and  could  not  be  proved  by 
one  who  heard  her  make  them.  Kelly  v. 
Kelly  [Md.]  63  A.  1082.  Declarations  of 
husband,  in  wife's  absence,  asserting  title 
in  himself,  held  inadmissible  against  the 
wife  to  show  that  property  belonged  to 
husband,  and  that  her  claim  was  false. 
Maffl  V.  Stephens  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  140,  93  S.  W.  158.  Reports  of  hus- 
band to  com.mercial  agencies  also  incompe- 
ter.t.  Id.  In  action  for  recovery  of  notes 
claimed  under  a  will,  a  memorandum  made 
by  the  surrogate's  clerk,  on  plaintiff's  peti- 
tion for  letters  testamentary,  was  inadmissi- 
ble. Twaddell  v.  Weidler,  109  App.  Div.  444, 
96  N.  Y.  S.  90.  Declarations  of  third  person 
Inadmissible  to  show  nature  of  transac- 
tion   between   plaintiff   and   another.      Smiley 

V  Hooper    [Ala.]    41   So.    660;   Eagle   Iron  Co. 

V  Baugh  [Ala.]  41  So.  663.  Statement  by 
another  not  in  party's  presence,  or  known 
by  him  to  have  been  made,  held  inadmissi- 
ble against  him.  Reinhardt  v.  Marks'  Adm'r 
[Ky.]  93  S.  "W.  32.  In  action  against  two 
defendants  for  conversion,  a  conversation 
between  agents  of  defendants  is  inadmissi- 
ble Trammell  v.  Guffey  Petroleum  Co.  [Tex. 
Civ  App.]  15  Tex.  Ct.  Rep.  492,  94  S.  W.  104. 
In  action  on  check  alleged  to  have  been 
given  in  pursuance  of  contract  to  dismiss 
prosecution  against  maker's  son,  evidence 
of  plaintiff  that  his  attorney  told  him  that 
he  could  do  nothing  in  regard  to  settling  the 
criminal  case  held  inadmissible,  it  not  ap- 
pearing that  statement  was  made  in  de- 
fendant's presence,  or  that  he  knew  of  it 
when  check  was  given.  McNeese  v.  Carver 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  820,  89 
S.    W.    430.      Receipt   hearsay   as   to   persons 


not  parties  to  the  transaction  recited. 
Pritchard  v.  Hooker,  114  Mo.  App.  605,  90 
S.  W.  415.  Statements  by  plaintiff  to  her 
physician,  as  to  the  cause  of  her  injury, 
made  at  a  time  remote  from  the  time  of  the 
accident,  are  incompetent.  City  of  Aurora 
V.  Plummer,  122  111.  App.  143.  Where  prin- 
cipal in  bond  conditioned  to  construct  a 
building  according  to  certain  plans  showed 
plans  to  a  surety  in  the  bond  his  statement 
that  they  were  the  plans  agreed  upon  was 
inadmissible,  if  made  in  the  owner's  ab- 
sence. Thompson  v.  Chaffee  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  167,  794,  89  S.  W.  285.  In 
action  for  damages  by  shipper  of  hogs,  a 
notation  on  the  bill  of  sale,  made  by  the 
commission  man,  showing-  some  of  the  hogs 
had  died,  was  incompetent.  Illinois  Cent. 
R.  Co.  V.  Holt  [Ky.]  92  S.  W.  540.  Letter 
written  by  a  daughter  of  decedent,  not 
shown  to  have  been  written  with  his  author- 
ity or  under  his  direction,  held  incompetent 
to  establish  a  claim  against  the  estate  of 
decedent.  Hammer  v.  Crawford  [Mo.  App.] 
93  S.  W.  348.  Statement  by  a  defendant  to 
plaintiff  when  buying  goods  from  him,  that 
she  was  not  married,  held  hearsay  on  issue 
of  coverture,  as  to  a  codefendant,  not  pres- 
ent w^lien  statement  w^as  made.  Sweeney  v. 
Taylor  Bros.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  696,  92  S.  W.  442.  Testimony  of  wit- 
ness that  he  had  been  Interviewed  by  the 
editor  of  a  paper  concerning  an  occurrence 
held  not  to  make  the  newspaper  article  com- 
petent. Southern  Pac.  Co.  v.  Cavin  [C.  C. 
A.]  144  F.  348.  In  an  action  on  a  check  by  an 
alleged  bona  fide  holder,  statements  claimed 
to  have  been  made  by  the  original  payee 
to  third  persons,  not  in  the  presence  or 
hearing  of  plaintiff,  w^ere  inadmissible  on 
issue  of  his  good  faith.  Maslon  v.  Spricker- 
hoff,  98  n;  Y.  S.  618.  Where  issue  was 
whether  certain  men  performed  work  on  a 
mining  claim  during  a  certain  time,  a  time 
book,  purporting  to  be  signed  by  them,  their 
signatures  not  being  proved,  were  inadmis- 
sible to  prove  that  the  men  worked  for  an- 
other company.  Matko  v.  Daley  [Ariz.]  85 
P.  721.  Blue  print  of  water  gauge,  with 
indorsements  showing  use  of  it  by  certain 
companies,  and  a  manufacturer's  statement 
of  the  advantages  of  such  gauge,  held  hear- 
say and  inadmissible  to  show  negligence  in 
failing  to  use  such  a  gauge.  Norfolk  & 
W.  R.  Co.  v.  Bell,  104  Va.  836,  52  S.  E.  700. 
A  written  receipt  executed  by  one  not  a 
party  to  the  action,  though  an  admission  . 
against  interest,  is  inadmissible  unless  the 
person  w^ho  executed  it  is  sliown  to  be  dead 
or  beyond  the  jurisdiction.  Walnut  Ridge 
Mercantile  Co.  v.  Cohn  [Ark.]  96  S.  W.  413. 
Statements  in  letters  of  third  persons  in- 
competent to  prove  that  plaintiff  got  a  com- 
mission for  selling  a  certain  mine.  In  a  suit 
on  a  contract  between  plaintiff  and  defend- 
ant whereby  they  agreed  to  engage  In  min- 
ing deals,  sharing  profits.  Rutan  v.  Huck 
[Utah]  83  P.  833.  In  an  action  far  criminal 
conversation,  an  alleged  confession  by  the 
wife,  who  was  not,  of  course,  a  party,  pur- 
porting to  be  only  a  narration  of  past 
events,  made  out  of  the  presence  of  plain- 
tiff and  defendant,  and  not  binding  on 
either,  was  inadmissible.     Kohlhoss  v.  Mob- 
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ley,  102  Md.  199,  62  A.  236.  The  rule  ex- 
cluding- hearsay  applies  to  affidavits  user! 
upon  motions  to  vacate  and  set  aside  judg- 
ments, and  a  statement  that  heirs  had  no 
actual  notice  of  a  judg-ment  Is  insufficient 
for  any  purpose.  Kipp  v.  dinger  [Minn.] 
106  N.  W.  108.  Held  error  to  permit  pro- 
ponents to  show  declarations  of  testatrix's 
husband,  vs^ho  died  before  her  will  was  made 
and  from  whom  she  acquired  her  property, 
as  to  what  he  intended  to  do  with  his  prop- 
erty, they  not  having  been  made  in  testa- 
trix's presence.     In  re  Jones'  Estate   [Iowa] 

106  N.  W.   610. 

Statements  Taot  authorized  by  nor  made  in 
presence  of  party  inadmis.sible  asaiust  Itim. 
McNeese  v.  Carver  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  820,  89  S.  W.  430.  Statements  not 
made  in  presence  of  plaintiff  inadmissible 
against  him.  Scott  v.  Llano  County  Bank 
[Tex.]  13  Tex.  Ct.  Rep.  808,  89  S.  W.  .749. 
Declarations  of  defendant  and  another,  tes- 
tified to  by  witness,  held  hearsay  as  against 
plaintiffs.  Lovell  &  Co.  v.  Sneed  [Ark.] 
95  S.  W.  157.  Evidence  of  conversation  be- 
tween a  party  and  a  third  person  held  in- 
admissible against  the  other  party,  who  was 
not  present  at  the  time.  "Whitman  v.  Mc- 
Comas  [Idaho]  83  P.  604.  Conversation  be- 
tween defendant  and  third  person  not  prov- 
able by  plaintiff.  Cone  v.  American  Electric 
Fuse  Co.  [Mich.]  13  Det.  Leg.  N.  637,  108  N. 
W.  991.  In  will  contest,  declarations  by  the 
executor  and  chief  legatee,  before  execution 
of  the  will,  that  the  testator  was  incompe- 
tent, were  inadmissible  against  the  other 
parties.  In  re  Myer's  Will,  184  N.  T.  54, 
76  N.  E.  920.  In  an  attachment  suit,  when 
a  person  intervened  claiming  the  property, 
declarations  of  intervener's  husband,  made 
in  her  absence,  were  inadmissible  against 
her.  Vermillion  v.  Parsons,  118  Mo.  App. 
260,  94  S.  W.  298.  In  an  action  to  recover 
property  wrongfully  mortgaged  to  defend- 
ant by  plaintiff's  husband  and  his  partner, 
declarations  of  the  husband,  made  in  the 
wife's  absence,  were  inadmissible  against 
her.     McQueen  v.  Bank  of  Edgemont   [S.  D.] 

107  N.   W.    208. 

57.  Testimony  of  witness  admittedly 
based  on  what  another  had  told  him.  In  re 
Dunahugh's  Will  [Iowa]  107  N.  W.  925. 
Testimony  to  cost  of  repairs  by  witness 
whose  knowledge  was  based  wholly  on  what 
he  had  been  told.  Byers  v.  Anderson  [Mich.] 
12  Det.  Leg.  N.  971,  106  N.  W.  734.  That 
witness  had  heard  a  certain  person  was 
drowned  in  a  certain  year.  Iberia  Cypress 
Co.  V.  Thorgeson,  116  La.  218,  40  So.  682. 
That  a  telegram  was  sent  by  a  certain  per- 
son cannot  be  proved  by  person  receiving 
it  when  knowledge  of  latter  is  based  wholly 
on  statements  of  messenger.  Chicago  &  A. 
R.  Co.  v.  Jennings,  217  111.  494,  75  N.  E.  560. 
Hearsay  as  to  what  a  person  did  or  did  not 
claim  is  incompetent  to  prove  a  chain  of 
title  in  ejectment.  Hoyle  v.  Mann  [Ala.] 
41  So.  835.  Evidence  concerning  the  senti- 
ment of  the  people  regarding  a  conveyance 
■^whether  it  was  fraudulent — ^was  hearsay. 
Perry  v.  Pore  [Ky.]  90  S.  W.  952.  In  ac- 
tion for  slander  evidence  of  evil  reports 
concerning  plaintiff  current  in  the  neigh- 
borhood  before    the    slanderous    words    were 


spoken  was  hearsay.  Overton  v.  White, 
117  Mo.  App.  576,  93  S.  W.  363.  Where  plain- 
tiff sued  for  delay  in  delivery  of  telegram, 
whereby  he  failed  to  reach  his  father's  bed- 
side before  his  death,  evidence  of  what 
plaintiff  had  been  told,  on  reaching  home, 
about  his  father,  was  hearsay.  Whitten  v. 
Western  Union  Tel.  Co.  [N.  C]  54  S.  E.  289. 
A  physician  who  treated  a  person  just  prior 
to  her  death  may  not  in  a  prosecution  for 
abortion  testify  as  to  what  her  ailment  was 
where  his  opinion  is  based  on  the  patient's 
narration  of  the  history  of  her  complaint. 
Stevens  v.  People,  215  111.  593,  74  N.  E.  786. 
58.  Testimony  not  based  on  personal 
knowledge.  St.  Louis  S.  W.  R.  Co.-  v.  Irvine 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  822,  89 
S.  W.  428.  Statement  that  agent  of  corpora- 
tion had  no  authority  to  employ,  based  on 
information  derived  from  others.  Interna- 
tional Harvester  Co.  v.  Campbell  [Tex.  Civ. 
App.]  96  S.  W.  93.  Evidence  as  to  persons 
with  whom  contracts  were  made  not  based 
on  w^itness'  own  knowledge.  Missouri,  etc., 
R.  Co.  V.  Sproles  [Tex.  Civ.  App.]  92  S.  W. 
40.  Testimony  of  witness,  shown  on  cross- 
examination  to  be  based  wholly  on  what 
others  had  told  him.  Theodore  Land  Co.  v. 
Lyon  [Ala.]  41  So.  682.  Testimony  of  wit- 
ness as  to  manner  of  injury,  based  wholly 
on  information  given  by  injured  person. 
Little  Rock,  etc.,  R.  Co.  v.  Cross  [Ark.]  93 
S.  W.  981.  Declarations  of  one  having  no 
connection  with  property  in  suit,  whose 
knowledge  -was  based  on  information  de- 
rived from  others.  Roberts,  Long  &  Co.  v. 
Ringemann  [Ala.]  40  So.  81.  Testimony  as 
to  value  of  cattle  based  on  information 
given  by  cattle  raisers  in  the  vicinity.  Gulf, 
etc.,  R.  Co.  v.  Jackson  [Tex.]  14  Tex.  Ct. 
Rep.  100,  89  S.  W.  968.  A  witness  cannot 
state  contents  of  telegram  or  market  re- 
ports relating  to  market  value.  Fountain 
V.  Wabash  R.  Co.,  114  Mo.  676,  90  S.  W.  393. 
Testimony  of  insurance  agent  to  existence 
of  association  of  companies  incompetent; 
when  ■  his  knowledge  was  based  on  a  cir- 
cular letter  from  his  company.  Provident 
Sav.  Life  Assur.  Soc.  v.  Whayne's  Adm'r 
[Ky.]  93  S.  W.  1049.  No  error  in  striking 
testimony  concerning  headlight  by  witness 
who  showed  by  other  testimony  that  he 
could  not  have  seen  it.  Chicago  City  R.  Co. 
v.  Shaw,  220  111.  532,  77  N.  E.  139.  In  ac- 
tion of  ejectment,  it  was  not  competent  fof 
plaintiff  to  state  that  defendant  was  in 
possession,  where  his  statement  was  based 
wholly  on  a  survey  made  by  third  persons. 
Ross  v.  Roy  [Ala.]  39  So.  583.  Testimony 
of  sheriff  that  he  did  not  himself  turn  over 
property  to  a  trustee  in  bankruptcy  but 
that  records  in  the  office  would  show  it 
was,  inadmissible.  Goodnough  Mercantile 
Co.  V.  Galloway  [Or.]  84  P.  1049.  In  action 
for  injuries  to  cattle,  an  account  of  the 
sales,  attached  to  a  deposition  of  the  sales- 
man, not  testified  to  by  him  to  be  correct 
of  his  own  knowledge,  and  not  used  to  re- 
fresh his  memory,  was  incompetent.  Ft. 
Worth  &  R.  G.  R.  Co.  v.  Cauble  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  93,  91  S-  W.  244. 
Testimony  of  car  accountant  as  to  composi- 
tion and  equipment  of  a  freight  train  v/as 
hearsay,  where  it  was  based,  not  on  his  per- 
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competent  entries  in  books  of  account''^  is  competent,  and  a  wiiness  m.ay  testify  to 
what  he  says  is  his  best  recollection  of  a  fact."  Proof  of  the  fact  whether  or*  not 
certain  declarations  were  made  is  not  objectionable  as  hearsay  where  the  truth  of 
the  declarations  is  not  sought  to  be  proved.®^ 

A  fact  incapable  of  direct  proof  may  be  established  by  proof  of  general  opinion 
in  the  commimity,^*  and  proof  of  the  notoriety  of  a  fact  in  the  neighborhood  is 
competent  to  show  knowledge  of  such  fact.*'^  Custom  may  be  shown  by  general 
reputatio'n.^*     A  general  reputation  must  be  the  common  report  of  the  community," 


sonal  knowledge  of  that  particular  train 
but  on  records  and  reports,  and  on  his 
knowledge  of  such  trains  in  general.  Bryce 
V.  Chicago,  etc.,  R.  Co.,  129  Iowa,  342,  105 
N.  W.  497.  In  a  hearing  on  a  remonstrance 
against  granting  a  liquor  license,  a  witness 
who  testifies  that  petitioners  told  him  they 
were  freeholders,  and  that  he  examined  a  list 
of  freeholders  prepared  by  the  county  clerk, 
does  not  thereby  qualify  himself  to  testify 
■who  the  freeholders  of  the  village  are. 
Swihart  v.  Hansen  [Neb.]  107  N.  W.  862. 
Error  to  permit  party  to  reproduce  contents 
and  state  effect  of  letters  and  telegrg.ms  re- 
ceived by  him  from  his  agent,  relating  to 
purchases  and  sales  by  the  agent.  West- 
ern Union  Tel.  Co.  v.  Bradford  [Tex.  Civ. 
App.]  91  S.  W.  818.  Report  of  fire  made  by 
captain  of  department  wholly  from  memo- 
randum put  on  slate  by  another,  captain 
himself  not  having  been  at  tlie  fire,  held 
inadmis.sible  to  prove  cause  of  fire.  Over  v. 
Dohne  [Ind.  App.]  75  N.  E:  664.  Statement 
of  witness  that  his  "impression"  was  that 
certain  persons  did  a  certain  thing  held 
incompetent.  Union  Pac.  R.  Co.  v.  Connolly 
[Neb.]    109    N.    W.    368. 

59.  One  who  says  he  does  not  know  the 
amount  of  checks  passing  through  his  hands 
should  not  be  permitted  to  estimate  their 
amount.  Haines  v.  Goodlander  [Kan.]  84 
P.    986. 

60.  Since  witness  could  testify  to  feeling 
between  persons  from  his  own  observation, 
such  testimony  was  not  hearsay.  Western 
Union  Tel.  Co.  v.  Bell  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  968,  90  S.  T\^  714.  Testimony 
of  witness,  as  to  schedule  time  of  trains, 
apparently  based  on  personal  knowledge, 
was  competent.  Gulf,  etc.,  R.  Co.  v.  Funk 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  393,  92 
S.  W.  1032.  Testimony  regarding  written 
accounts  and  admissions  as  to  their  correct- 
ness, given  as  though  from  the  personal 
knowledge  of  the  witness,  was  not  incom- 
petent as  hearsay.  Rouss  v.  King  [S.  C] 
54  S.  E.  615.  Where  a  witness'  negative 
answer  to  a  question  whether  an  organi- 
zation had  financial  responsibility  imports 
personal  knowledge  of  the  facts,  it  is  com- 
petent. Harrison  Granite  Co.  v.  Pennsyl- 
vania R.  Co.  [Mich.]  13  Det.  Leg.  N.  631, 
108  N.  W.  1081.  Physicians  may  testify  to 
objective  symptoms  observed  on  an  exam- 
ination of  the  patient,  the  testimony  not  in- 
volving information  based  on  the  patient's 
statements.  Haghes  v.  Chicago,  etc.,  R.  Co., 
126  Wis.  525,  106  N.  W.  526.  Physician  may 
testify  to  cause  of  death  though  not  present 
v>'hen  it  occurred,  when  he  attended  pa- 
tient daily  during  the  illness.  Chadwick  v. 
Phoenix  Ace.  &  Sick  Ben.  Ass'n  [Mich.]  13 
Det.  Leg.  N.  50,  106  N.  W.  1122.  Husband 
properly  allowed  to  testify  to  work  done  by 


his  wife,  though  he  was  not  present  when 
she  did  the  work,  where  from  all  the  cir- 
cumstances it  appeared  that  he  knew  about 
what  work  she  did.  Gulf,  etc.,  R.  Co  v. 
Booth  [Tex.  Civ.  App.]  97  S.  W.  128.  In 
the  absence  of  memory,  one  who  knows  that, 
if  an  act  had  been  done  by  him  or  his  de- 
partment, it  would  have  been  recorded  upon 
a  book  or  paper  which  he  had  at  the  time 
and  which  he  identifies,  may  testify  that  he 
knows  it  was  not  done,  from  the  absence 
from  the  record  of  any  note  of  it,  although 
this  fact  does  not  refresh  liis  memory,  and 
the  record  and  this  testimony  are  competent 
evidence  of  the  fact  that  the  act  was  not 
performed.  Woodward  v.  Chicago  etc.  R 
Co.    [C.    C.   A.]    145    F.    577.  '    ' 

61.  Statement  of  number  of  bales  of  cot- 
ton sold  by  witness  to  a  party  admissible 
though  based  on  book  entries  made  from 
tickets  written  at  time  of  sales  and  turned 
over  to  buyers.  Hubbard  City  Cotton  Oil  & 
Gin  Co.  v.  Nichols  [Tex.  Civ.  App.]  14  Tex. 
Ct.    Rep.    1,    89    S.    W.    795. 

63.  Haynes  v.  Gray  &  Co.  [Ala.]  41  So, 
615. 

63.  Engel  v.  Conti,  78  Conn.  351,  62  A. 
210.  Testimony  by  attorney  as  to  v.-hether 
he  was  instructed  to  make  a  demand  for 
premises  did  not  involve  testimony  to  a  con- 
versation. McCrum  v.  McCrum,  36  Ind.  App. 
636,  76  N.  E.  415.  Testimony  of  night  fore- 
man that  he  passed  over  a  piece  of  track 
daily  and  had  never  heard  of  a  broken  wa- 
ter main  which  softened  the  track  was  not 
hearsay.  Kirby  Lumber  Co.  v.  Chambers  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  913,  95  S.  W.  607. 
Evidence  that  other  portions  of  a  carload  of 
grain  was  sold  to  purchasers  who  made  no 
complaint  as  to  quality  held  not  hearsay. 
St.  Louis,  etc.,  R.  Co.  v.  Arkansas  &  T.  Grain 
Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  372. 
95  S.  W.  656.  In  action  to  set  aside  deed 
for  fraud,  where  plaintiff  said  he  could  not 
read,  It  was  proper  to  ask  him  who  told 
him  what  the  effect  of  the  deed  was,  in 
order  to  show  that  lie  acted  as  .s'oon  as  in- 
formed of  the  fraud.  Hodge  v.  Hudson.  139 
N.    C.    358.    51   S.    E.    954. 

64.  What  witness  afterward  understood 
or  heard  was  the  reason  why  bidders  ab- 
stained on  a  judicial  sale  is  hearsay;  what 
was  the  general  understanding  at  the  sale 
is  admissible.  King  v.  Bynum,  137  N.  C. 
191,    49    S.    E.    955. 

65.  It  is  admissible  to  prove  general  rep- 
utation as  to  ownership  of  property  on  an 
issue  of  waiver  of  misrepresentations  in 
relation  thereto  to  prove  tlie  knowledge  of 
an  Insurance  agent  who  issued  a  policy  on 
the  property.  Continental  Ins.  Co.  v.  Cum- 
mings  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  279, 
95    S.    W.    48. 
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and  while  it  may  be  established  by  the  assertion  of  individuals,  such  assertion  must 
be  in  effect  the  statement  of  the  reputation,*^^ 

Matters  of  pedigree  form  an  exception  to  the  general  rule  excluding  hearsay, 
reputation  or  tradition,  as  proof  of  a  particular  fact.®^  Declarations  concerning 
such  matters  are  competent  when  it  is  shown  that  the  declarant  is  dead,''"  that  the 
declarations  were  made  in  good  faith,  and  ante  litem  motam,''^  and  that  declarant 
was  a  member  of  the  family  the  pedigree  of  which  is  sought  to  be  shown,''^  or  a 
branch  thereof.'^*  Only  slight  proof  of  such  relationship  is  required.'^*  Where  the 
issue  is  the  heirship  of  a  certain  person,  relationship  of  declarant  to  the  person  who 
died  seised  need  not  be  shown;  it  is  sufficient  if  it  appears  that  he  was  related  to 
the  alleged  heir.''^  In  addition  to  such  declarations,  inscriptions  and  entries  pre- 
sumptively made  with  no  motive  to  deceive  are  competent  to  prove  matters  of 
pedigree  and  family  history.'^®  Thus,  inscriptions  on  tombstones,'^''  entries  in  church 
records^^  and  in  a  family  Bible,''*  are  competent.  But  Bible  entries  are  competent 
only  when  they  are  original  entries  made  in  a  Bible  that  contains  a  history  of  the 
facts  about  which  they  purport  to  speak.*"     Recitals  of  pedigree  in  ancient  deeds 


6G.^  Wall  V.  Melton  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.   112,  94   S.  W.  358. 

67.  Bland  v.  Beasley,  140  N.  C.  628,  B3  S. 
E.  443. 

68.  Testimony  as  to  "what  people  said" 
about  a  boundary,  held  incompetent,  had 
heard  only  -one  person  speak  of  it,  and  that 
person  was  alive  and  testified  at  the  trial. 
Bland  v.  Beasley,  140  N.  C.   628,   53  S.  E.  443. 

69.  Owing  to  impossibility  of  proving 
such  matters  by  evidence  of  a  different  kind. 
Layton  v.  Kraft,  98,  N.  Y.  S.  72.  Hearsay  is 
admissible  to  prove  pedigree,  owing  to  the 
great  difficulty  of  proving  the  fact  or  de- 
gree of  kinship.  Rollins  v.  Atlantic  City  R. 
Co.   [N.  J.  Law]    62  A.   929. 

70.  In  re  McClellan's  Estate  [S.  D.]  107 
N  W  681;  Overby  v.  Johnston  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  766,  94  S.  W.  131; 
Layton  v.  Kraft,  98  N.  Y.  S.  72;  Rolling  v. 
Atlantic  City  R.  Co.   [N.  J.  Law]   62  A.  929. 

71.  In  re  McClellan's  Estate  [S.  D.]  107 
N  W.  631;  Rollins  v.  Atlantic  City  R.  Co. 
[N.  J.  Law]  62  A.  929;  Overby  v.  Johnston 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  766,  94 
S.  W.  131.  Declarations  of  a  witness  held 
incompetent  because  based  on  declarations 
of  a  deceased  person  at  a  time  when  he 
was  interested  or  after  a  controversy  had 
arisen.  Kirby  v.  Booz  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  498,  91  S.  W.  642.  Declarations 
contained  in  deposition  in  another  suit  (de- 
clarant having  since  died)  held  incompetent 
because  subsequent  to  the  time  when  the 
controversy  to  which  they  related  had 
arisen.     Id.  ^.        .        n 

72  Overby  v.  Johnston  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  766,  94  S.  W.  131;  Layton  v. 
Kraft,  98  N.  Y.  S.  72.  The  ground  on  which 
hearsay  evidence  is  allowed  to  prove  pedi- 
gree Is  the  interest  of  declarant  in  tlie  per- 
son from  whom  the  descent  is  made  out  and 
his  consequent  interest  in  knowing  the  con- 
nection of  the  family.  Hence  an  attorney 
who  knows  personally  but  one  member  of  a 
family  and  who  is  not  related  to  the  family 
cannot  testify  as  to  its  pedigree.  Scott  v. 
Herrell,   27  App.  D.  C.  395. 

73.  Relation  by  blood  or  affinity  to  some 
branch  of  family  is  sufficient.  Rollins  v. 
Atlantic  City   R.   Co.    [N.   J.   Law]    62  A.   929. 


74.  Since  that  fact  may  be  as  difficult  to 
prove  a's  the  very  fact  in  controversy.  Lay- 
ton  V.  Kraft,  98  N.  Y.  S.  72.  Evidence  of 
witness  who  knew  members  of  the  family 
and  had  heard  them  discuss  family  rela- 
tions held  sufficient  to  show  declarant's  re- 
lation.    Id. 

75.  Overby  v.  Johnston  [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    766,    94    S.    W.    131. 

76.  Inscriptions  on  tombstones,  a  pedi- 
gree hung  up  in  a  family  mansion,  entries 
in  a  family  Bible,  and  recitals  in  deeds  have 
been  held  competent.  See  cases  cited  In 
Layton  v.  Kraft,  98  N.  Y.  S.  72. 

77.  Layton   v.   Kraft,    98   N.   Y.    S.    72. 

78.  Records  of  Collegiate  Reformed 
Church  (first  established  on  Manhattan 
Island  In  1628)  held  competent,  where  it 
appeared  that  records  of  births,  bap- 
tisms, and  marriages  were  first  supplied 
by  pastors  of  various  congregations, 
and  were  then  placed  on  record  by  a  clerk 
of  the  corporation;  the  entries  in  ques- 
tion were  not  proved  to  be  in  the  hand- 
writing of  the  clerk  acting  as  such  at  the 
time  nor  was  the  Identity  of  such  clerk 
shown,  but  the  records  were  offered  as 
church  records,  by  the  clerk,  who  received 
them  from  his  predecessor.  No  rule  of  the 
church  requiring  such  records  to  be  kept 
was  shown.  Layton  v.  Kraft,  98  N.  Y.  S.  72. 
Church  records  showing  certain  births,  bap- 
tisms, marriages  and  deaths  held  competent 
on  issues  of  pedigree.  Id.  That  the  name 
of  a  person  mentioned  was  spelled  differ- 
ently in  different  places  in  the  records  held 
not   to    render   them    incompetent.      Id. 

79.  Entries  in  a  family  Bible  stating  th3 
fact  and  date  of  the  birth,  marriage,  or 
death  of  a  child  or  other  relative  are  com- 
petent evidence  as  declarations  of  the  person 
by  whom  they  were  made  and  may  be  ad- 
mitted though  the  person  who  made  them 
is  dead.  Bryant  v.  McKinney  [Ky.]  96  S.  "W. 
809.  Where  prosecutrix  in  rape  case  had 
been  brought  up  in  her  grandfather's  home, 
the  family  Bible  of  her  grandparents,  in 
which  births  were  recorded,  was  competent 
evidence  of  the  age  of  prosecutrix,  her  birth 
having  been  recorded  there.  State  v.  Hazlett 
[N.  D.]  105  N.  W.  617. 
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are  evidence  of  tlie  facts  recited,  even  as  against  strangers*^  if  the  deed  was  made 
by  one  related  to  a  branch  of  the  family  which  the  pedigree  concerns/-  or  if  such 
recital  is  supported  by  other  facts  not  inconsistent  therewith,  and  which  render 
credible  the  truth  of  the  fact  recited.^*  In  questions  of  race  ancestry,  general  or 
common  reputation  is  received  under  certain  conditions,^*  and  may  in  such  cases 
be  established  not  only  by  oral  expression  but  by  proof  of  the  manner  in  which  the 
person  in  question  was  treated  and  received  by  his  neighbors  and  the  community 
generally. ^^  The  weight  to  be  given  hearsay  evidence  admitted  to  prove  matters  of 
pedigree  depends  upon  the  facts  surrounding  each  particular  case.^**  The  evidence 
of  a  witness  whose  knowledge  with  reference  to  the  subject  is  derived  from  aa 
intimate  acquaintance  with  the  family  is  admissible  as  to  such  facts  of  family 
history  as  marriage,  kinship,  name,  and  death.®^ 

In  some  states,  under  some  restrictions,  hearsay  evidence  and  common  reputar 
tion  are  admissible,  from  the  necessity  of  the  case,  on  questions  of  private  boim- 
daries.®^  To  be  competent  for  this  purpose,  the  common  reputation  should  have 
its  origin  at  a  time  comparatively  remote  and  always  ante  litem  motam.^^  Further- 
more, it  should  attach  itself  to  some  monument  of  boundary  or  natural  object,  or  be 
fortified  by  evidence  of  occupation  and  acquiescence  tending  to  give  the  land  some 
fixed  and  definite  location.®" 

Market  reports  in  journals  such  as  the  commercial  world  rely  upon,  are  com- 
petent evidence  of  the  state  of  the  market.®^ 


80.  Entry  of  fact  and  date  of  birth,  trans- 
ferred from  Bible  wliere  it  was  originally 
made,  to  the  fly  leaf  of  another,  and  placed 
by  itself,  and  not  on  the  page  where  other 
facts  of  family  history  were  recorded,  was 
inadmissible.  Bryant  v.  McKinney  [Ky.] 
96    S.   W.    809. 

SI.  Recitals  in  a  deed  nearly  60  years  old, 
as  to  the  pedigree  of  the  grantqrs,  are  evi- 
dence against  strangers.  Webb  v.  Ritter 
[W.  Va.]  54  S.  E.  484.  An  ancient  deed, 
made  by  a  commissioner  to  the  heirs  of  a 
deceased  purchaser  of  land,  under  an  order 
of  sale  in  a  proceeding  to  sell  it  as  for- 
feited for  nonpayment  of  taxes,  reciting  the 
death  of  the  purchaser,  and  inheritance  by 
the  grantees,  is  evidence  of  the  facts  recited, 
against    strangers.      Id. 

82.  Rollins  V.  Atlantic  City  R.  Co.  [N.  J. 
Law]  62  A.  929.  Declaration  of  grantor  in 
a  deed  in  a  chain  of  title  that  he  was  sole 
heir  of  a  former  owner  held  incompetent  as 
proof  of  the  fact,  where  declarant  was  not 
shown  by  other  proof  to  be  a  member  of 
the  family.  Lowenfeld  v.  Ditchett,  99  N.  Y. 
S.    724. 

83.  Rollins  V.  Atlantic  City  R.  Co.  [N.  J. 
Lavv']  62  A.  929.  Though  deed  was  not  made 
by  one  related  to  family,  where  there  was 
long  possession  consistent  with  the  fact  re- 
cited, and  no  persons  had  claimed  title  ad- 
versely to  such  recital,  and  the  deed  had 
been  on  record  for  a  long  time,  and  grants 
had  Jbeen  repeatedly  made  by  its  grantees 
and  by  successors  in  title  without  quesion. 
Its  recitals  were  held  evidence  of  facts  re- 
cited.    Id. 

84.  As  on  issue  whether  certain  children 
were  of  pure  white  or  of  mixed  blood.  Gilli- 
and  v.  Buncombe  County  Committee  [N.  C] 
54   S.   E.  413. 

85.  On  issue  whether  ancestor  of  certain 
children  was  of  pure  or  mixed  blood  (negro) 


it  was  competent  to  show  by  one  who  knexr 
and  lived  near  him,  that  he  was  allowed 
to  vote  at  a  time  when  negroes  could  not 
vote.  Gilliand  v.  Buncombe  County  Com- 
mittee   [N.    C]    54    S.    E.    413. 

86.  Layton  v.   Kraft,    98    N.   T.   S.    72. 

87.  Witness  whose  wife  was  half  sister 
of  wife  of  deceased,  and  an  intimate  family- 
friend,  competent  to  testify  to  relationship 
and  heirship  of  certain  persons.  Hoyt  v. 
Lightbody  [Minn.]  108  N.  W.  843.  Declara- 
tions of  witness  concerning  pedigree  of  a 
person,  based  on  information  received  from 
his-  mother  and  aunt  and  father,  held  com- 
petent. Kirby  v.  Booz  [Tex.  Civ.  App.J  It 
Tex.   Ct.   Rep.   498,    91   S.   W.   642. 

88.  Bland  v.  Beasley,  140  N.  C.  628,  53 
S.  E.  443.  Evidence  of  general  repute  and 
recognition  of  the  location  of  a  boundary 
line  is  admissible.  Goodson  v.  Fitzgerald 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  424,  90 
S.  W.  898.  On  the  issue  of  the  location  of  a 
dividing  line  betweem  two  owners,  evidence 
as  to  the-  recognition  of  a  certain  corner 
as  the  true  corner  by  a,djoining  landowners 
was  properly  excluded,  where  it  did  not 
appear  who  the  landowners  referred  to  were, 
nor  whether  they  were  landowners  at  the 
time  tliey  recognized  the  corner,  .  nor  at 
what  time  they  recognized  It.  Hix  v.  GuUey, 
124   Ga.   547,   52   S.  E.   890. 

89.  Common  reputation  originating  In  a 
survey  17  years  before  held  not  sufficiently 
remote.  Bland  v.  Beasley,  140  N.  C.  628,  5S 
S.    B.    443. 

90.  Reputation  as  to  boundary  line  in- 
admissible because  not  conforming  to  re- 
strictions above.  Bland  v.  Beasley,  140  N.  CL 
628,    53    S.    E.    443. 

91.  Chicago,  etc.,  R.  Co.  v.  Todd  [Neb.] 
105  N.  W.  83.  Market  price  of  flour  as  pub- 
lished   In   daily   newspaper   competent,     Tri- 
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Census  reports  are  competent  to  prove  facts  of  a  public  nature  but  not  private 
raatters.^^  A  census  list  is  incompetent  without  proof  that  it  comes  from  the  proper 
custody,  was  properly  made,  and  was  based  on  reliable  information.^^ 

(§6)  B.  Res  gestae.^* — Contemporaneous,  or  nearly  contemporaneous  acts 
or  declarations,  explanatory  of  the  act,  transaction,  or  condition  which  is  the  subject 
of  controversy,  and  growing  naturally  therefrom,  are  admissible  as  a  part  thereof.''^ 


state  Mining  Co.  v.  Breisch    [Mich.]    13   Det. 
Leg-.    N.    478,    108    N.    "W.    657. 

9a.  Not  competent  to  show  that  a  certain 
person  was  not  in  esse  at  a  certain  time. 
Campbell  v.  Everhart,  139  N.  C.  503,  52  S. 
E.    201. 

93.  Census  list  found  in  clerk's  office  held 
inadmissible.  Campbell  v.  Everhart,  139  N. 
C.   503,   52   S.   E.   201. 

94.  See    5    C.    L.    1332. 

9.5.  The  statement  of  one  in  a  position 
to  know  at  the  time  of  an  act  or  near  there- 
to, spontaneously  made  without  design,  that 
characterizes  and  explains  the  act,  is  ad- 
missible. City  of  Austin  v.  Nuchols  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  156,  94  S.  W.  336; 
Gulf,  etc.,  R.  Co.  V.  Batte  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  581,  94  S.  W.  345.  Words 
accompanying  conduct  can  always  be  put  in 
evidence  where  the  nature  and  significance 
of  such  conduct  is  in  controversy,  and  it  is 
of  an  equivocal  character  which  these  words 
tend  to  explain.  Engel  v.  Contl,  78  Conn. 
351,  62  A.  210.  In  suit  for  alienation  of 
affections  of  plaintiffs  wife,  it  became  ma- 
terial whether  wife  sought  to  renew  mari- 
tal relations  with  her  husband  when  they 
spent  a  night  in  the  same  room,  after  a 
separation  of  some  months.  Held,  husband 
could  testify  as  to  what  was  said  by  them, 
to  show  the  character  and  meaning  of  their 
meeting.  Id.  Whenever  the  intention  is  of 
itself  a  distinct  and  material  fact  in  a  chain 
of  circumstances  it  may  be  proved  by  con- 
temporaneous oral  or  written  declarations 
of  the  party.  Declarations  of  party  that  he 
intended  to  take  a  certain  boat  competent 
in  proving  his  death,  the  boat  having  gone 
down.  The  San  Rafael  [C.  C.  A.]  141  F.  270. 
When  it  is  material  to  prove  the  state  of  a 
person's  mind,  or  his  intentions,  his  declara- 
tions are  competent.  Declarations  of  one 
exercising  rights  of  ownership  in  priority  of 
water  right  held  competent  to  show  he  had 
no  intention  to  abandon.  Central  Trust  Co. 
V.  Culver  [Colo.]  83  P.  1064.  What  plaintiff 
said  at  the  time  a  deed*  was  handed  to  him, 
held  admissible  to  show  his  intention  and 
as  part  of  the  res  gestae,  even  though  the 
grantor  was  not  present.  Renshaw  v.  Dig- 
nan,  128  Iowa  722.  105  N.  W.  209.  In  ac-  | 
tion  for  injuries  to  engineer,  evidence  of  j 
station  agent  as  to  his  instructions  from 
train  dispatcher  which  he  transmitted  to 
engineer,  was  not  hearsay.  Galveston,  etc., 
R.  Co.  V.  Fitzpatrick  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  790,  91  S.  W.  355.  Memoranda, 
contemporaneous  with  the  making  of  a  con- 
tract, and  made  in  the  presence  of  both 
parties,  are  admissible  as  part  of  the  res 
gestae.  Rogers  v.  Krumrei  [Mich.]  12  Det. 
Leg.  N.  890,  106  N.  W.  279.  In  an  action  for 
alienation  of  the  husband's  affections, 
against  the  husband's  father,  evidence  of 
declarations  of  the  husband  to  the  wife  on 
Informing  her  that  his  father  desired  a  sep- 


aration, and  the  husband's  action  and  man- 
ner at  the  time,  indicating  his  love  for  her, 
and  his  sorrow  at  his  father's  acts,  was  ad- 
missible as  part  of  the  res  gestae.  Hard- 
wick  v..  Hardwick  [Iowa]  106  N.  W.  639. 
Where  person  in  veliicle  was  killed  in  a 
collision  at  a  railway  crossing,  declarations 
of  the  person  who  was  driving  deceased, 
2  or  3  minutes  aftfer  the  accident,  regarding 
their  acts  just  before  the  collision,  were 
admissible.  Louisville  &  N.  R.  Co.  v.  Mol- 
loy's  Adm'x  [Ky.]  91  S.  W.  685.  In  action 
for  injuries  by  steam  from  locomotive,  testi- 
mony that  witness  went  around  tlie  engine 
about  two  minutes  after  he  heard  the  blowing 
off  of  steam,  and  heard  a  man  on  the  engine 
say,  "Tliose  women  out  there  claim  to  be 
scalded,"  held  competent  as  a  part  of  the 
res  gestae.  Gulf,  etc.,  R.  Co.  v.  Tullis  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  478.  91  S.  W.  317. 
Declarations  of  a  grantor  relative  to  boun- 
daries, contemporaneous  with  the  making 
of  a  deed,  and  made  for  the  purpose  of  set- 
tling the  street  boundary,  are  admissible. 
Rix  V.  Smith  [Mich.]  13  Det.  Leg.  N.  508, 
108  N.  W.  691.  Motorman's  reply  to  by- 
stander who  tried  to  warn  and  stop  him, 
held  admissible  as  a  part  of  the  res  gestae, 
where  the  collision  occurred  immediately 
afterwards.  Chicago  City  R.  Co.  v.  Mc- 
Donough  [111.]  77  N.  E.  577.  In  describing 
conditions  which  caused  delay  in  building 
operations  the  words,  "Can't  I  start?"  used 
over  telephone  by  contractor  at  the  time  he 
was  endeavoring  to  complete  his  job,  were 
held  admissible  as  a  part  of  the  res  gestae. 
Fitzgerald  v.  Benner,  219  111  485,  76  N.  E. 
709.  Where  section  hand  was  struck  by  a 
train  while  working  on  the  track,  his  ques- 
tion "What  hit  me?"  on  regaining  conscious- 
ness Tvas  competent.  Mills  v.  Missouri  Pac. 
R.  Co.  [Mo.]  94  S.  W.  973.  T^"hat  was  said 
by  parties  who  delivered  trees  for  shipment 
to  drivers,  and  statements  of  drivers,  held 
admissible  as  res  gestae  on  issue  of  agency 
of  drivers.  Pacific  Exp.  Co.  v.  Needliam 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  8S9,  94 
S.  W.  1079.  On  issue  of  origin  of  fire 
claimed  to  have  been  negligently  set  by 
defendant's  employes,  statements  by  em- 
ployes while  the  fire  was  raging  and  while 
one  of  them  was  trying  to  protect  a  derrick 
from  it,  were  competent.  Paraffine  Oil  Co. 
V.  Berry  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
715,  93  S.  W.  1089.  Language  of  an  agent 
of  a  telegraph  company  in  refusing  to  send 
a  telegram  is  admissible  on  the  question 
of  motive  actuating  the  refusal.  Western 
Union  Tel.  Co.  v.  Simmons  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  349.  93  S.  W.  6S6.  Declara- 
tions of  donor  subsequent  to  gifts  to  chil- 
dren are  inadmissible  to  show  they  were 
advancements;  but  declarations  contempo- 
raneous with  the  gifts,  or  against  the  do- 
nor's interest,  explainijig  the  nature  of  the 
acts,  are  admissible  to  show  that  they  were 
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It  is  not  essential  that  a  statement  or  admission  should  be  exactly  coincident  with 
the  act,  if  it  arises  naturally  therefrom  and  tends  to  characterize  or  explain  it.*' 


advancements.  Hill's  Guardian  v.  Hill  [Ky.] 
92  S.  W.  924.  Letter  identified  as  a  part  of 
negotiations  leading-  up  to  sale  of  cotton, 
held  admissible  as  res  gestae,  in  action  for 
breach  of  the  contract.  Walnut  Ridge  Mer- 
cantile Co.  V.  Cohn  [Ark.]  96  S.  W.  413. 
In  action  to  recover  proceeds  of  drafts  pur- 
porting to  have  been  drawn  by  plaintiff's 
Dank  on  another  bank,  the  monthly  state- 
ment rendered  to  plaiotiff  by  drawee,  show- 
ing amounts  of  drafts  and  dates  of  pay- 
ment, was  not  hearsay,  being  between  the 
parties  to  the  suit.  Clifford  Banking  Co.  v. 
Donovan  Commission  Co.,  195  Mo.  262,  94  S. 
W.  527.  In  action  for  killing  hog  by  street 
car,  evidence  that  motorman  said  at  the 
time  that  the  "hog  jumped  on  the  track 
right  in  front  of  the  car"  was  admissible. 
Little  Rock  R.  &  Elec.  Co.  v.  Newman  [Ark.] 
92  S.  W.  864.  Where  cause  of  delay  -was  in 
issue  in  action  oh  building  contract,  state- 
ments by  workmen,  contemporaneous  with 
acts  of  interference  by  owner,  testified  to. 
were  competent.  Neblett  v.  McGraw  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  496,  91  S.  W. 
309.  In  a  claim  and  delivery  action  to 
recover  a  wagon  and  mules  seized  by  a 
constable,  because  boing  used  to  haul  liq- 
uors, a  bill  by  the  wholesale  dealer  pur- 
porting to  Siiow  that  the  liquor  was  bought 
for  personal  use  was  admissible  as  paj-t  of 
the  res  gestae.  Jaro  v.  Holstein,  73  S.  C. 
Ill,  52  S.  E.  870.  In  an  action  for  damages 
by  a  passenger  for  insults  offered  by  an 
attendant  in  a  station,  an  exclamation  of 
one  of  plaintiff's  children,  in  whose  pres- 
ence the  insults  were  offered,  that  they 
should  leave  the  depot,  was  admissible  as  a 
part  of  the  res  gestae.  Gulf,  etc.,  R.  Co.  v. 
Luther  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  195, 
90  S.  W.  44.  In  action  for  delay  in  trans- 
portation of  cattle  a  telegram  sent  by  a 
local  agent  at  one  point  on  the  line  to  the 
dispatcher,  acted  on  by  a  yardmaster  who 
had  authority  to  do  so,  was  competent  as  a 
part  of  the  res  gestae,  though  the  one  who 
sent  it  had  no  authority.  Texas  &  P.  R.  Co. 
V.  Scoggin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
297,  90  S.  ^y.  521.  In  action  for  delay  in 
transporting  cattle,  caused  by  overloading 
train,  a  declaration  of  the  conductor,  when 
the  train  was  stalled,  that  he  was  overload- 
ed, was  competent  as  a  part  of  the  res 
gestae.  Missouri,  etc.,  R.  Co.  v.  Stanfield 
Bros.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  301, 
90  S.  W.  517.  Where  deceased  was  killed 
by  electric  current  in  vrires  in  his  house, 
his  statement  just  before  tlie  accident,  as 
the  switch  was- being  turned  off,  in  answer 
to  his  wife's  'warning  to  be  careful,  that 
there  was  no  danger,  was  admissible  as  res 
gestae.  Witmer  v.  Buffalo  &  N.  F.  Elec. 
Light  &  Power  Co.,  98  N.  Y.  s'  781.  Where 
issue  was  ownership  of  notes  which  de- 
fendant claimed  to  have  received  from  plain- 
tiffs brother,  testimony  as  to  what  occurred 
when  there  was  an  attempt  to  execute  a 
power  of  attorney  was  admissible  as'  res 
gestae  when  it  appeared  that  the  bill  of 
sale  in  question  was  afterwards  executed 
on  the  statement  of  the  brother  that  it  was 
the    same    paper    which    was    discussed    with  | 


witness  at  the  time.  Twaddell  v.  "U'eidler, 
109  App.  Div.  444,  96  N.  Y.  S.  90.  Declara- 
tions of  a  grantor  made  contemporaneously 
with  the  signing  and  acknowledgment  of 
a  deed  and  explanatory  of  the  subsequent 
act  of  the  grantor  in  having  the  deed  spread 
on  the  records  are  competent  on  the  dis- 
puted question  of  delivery.  Napier  v.  Elliott 
[Ala.]    40    So.    752. 

Helrt  iucompetent  as  res  gestae :  In  action 
for  death  of  brakeman  testimony  that  wit- 
ness saw  the  train  running  fast  on  the  morn- 
ing in  question,  held  inadmissible  as  a  part 
of  the  res  gestae,  where  it  did  not  appear 
that  the  fact  testified  to  was  contemporane- 
ous with  the  accident.  Norfolk  &  W.  R.  Co. 
V.  Gesswine  [C.  C.  A.]  144  F.  56.  Where 
issue  was  whether  policeman  had  been  in- 
jured -while  in  performance  of  duties,  the 
policeman's  statements  as  to  what  was  the 
matter  made  to  one  who  had  heard  a  police- 
man's whistle  and  had  gone  toward  the  place 
where  it  sounded  and  on  the  way  saw  some 
men  running  away,  and  then  came  up  to  the 
policeman,  who  was  being  supported  by  two 
men,  and  was  holding  his  side,  held  in- 
competent. Murphy  v.  Police  Pension  Fund 
Com'rs  [Cal.  App.]  83  P.  577.  Where  the 
method  of  unloading  telephone  poles  was 
changed  after  an  accident,  the  change  could 
not  be  proved  as  a  part  of  the  res  gestae. 
Fitter  v.  Iowa  Tel.  Co.,  129  Iowa,  610,  106 
N.  W.  7.  Declarations  of  person  in  an 
answer  filed  in  a  former  action  that  he  was 
non  compos  mentis  inadmissible,  such  decla- 
rations not  being  spontaneous.  Ames  v. 
Ames  [Neb.]  106  N.  T^".  584.  In  an  action  for 
malicious  prosecution,  a  private  interview 
between  plaintiff  and  his  counsel  at  the  time 
plaintiff  had  been  charged  with  embezzle- 
ment, showing  the  theory  of  his  defense  to 
the  charge,  was  not  a  part  of  the  res  gestae. 
Singer  Mfg.  Co.  v.  Bryant  [Va.]  54  S.  E. 
320.  Where,  at  time  a  will  was  being  drawn, 
testator's  wife  ran  to  another  room  for 
water  for  him,  and  said,  while  out  of  his 
presence,  that  she  was  afraid  he  would  die 
before  the  business  was  finished,  her  state- 
ment was  not  a  part  of  the  res  gestae.  In 
re  Murray's  Will  [N.  C]  54  S.  E.  435.  Decla- 
rations of  a  decedent  that  she  did  not  want 
a  person  to  have  her  money  and  that  he  was 
after  it  inadmissible  as  res  gestae  in  suit 
between  such  person,  claiming  as  transferee, 
and  the  administrator  of  tlie  decedent, 
w^here  the  declarations  were  not  made  at  or 
near  the  time  of  the  making  of  the  alleged 
contract.  Drefahl  v.  Security  Sav.  Bank 
i[Iowa]  107  N.  W.  179.  In  action  for  ejection 
of  passenger  fron)  street  car  evidence  of  the 
conductor's  rude  manner  toward  other  pas- 
sengers, after  he  had  ejected  plaintiff,  was 
inadmissible  as  a  part  of  the  res  gestae. 
Dobbins  v.  Little  Rock  R.  &  Elec.  Co.  [Ark.] 
95  S.  W.   794. 

96,  Statements  of  agent  Inspecting  electri- 
cal apparatus  after  an  accident  held  com- 
petent. City  of  Austin  v.  Nuchols  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  156.  94  S.  W.  336. 
A  declaration,  to  be  a  part  of  the  res  gestae, 
need  not  necessarily  be  coincident  in  point 
of  time   with   the  main  fact  proved.     City  of 
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But  statements  subsequent  to  the  transaction  in  issue,  which  do  not  form  a  part 
thereof,  but  are  in  effect  only  narrative  of  past  events,  are  incompetent.®'^  Dechira- 
tions  of  bystanders  or  spectators  are  competent  only  when  intimately  connected  with 
the  transaction.®* 


Lexington  v.  Fleharty  [Neb.]  104  N.  Y7.  105G. 
It  is  enough  that  the  two  are  so  clearly 
connected  that  the  declaration  can  be  said 
to  be  a  spontaneous  expression  of  the  fact 
Or  condition.  Testimor.y  of  witness  that 
he  asked  person  injured,  after  he  got  up,  if 
he  was  hurt,  and  that  he  said  he  was,  was 
competent.  Id.  In  a  personal  injury  action, 
proof  that  plaintiff  was  taken  to  a  train  and 
carried  to  a.  station  immediately  after  ho 
was  injured  was  admissible  as  a  part  of 
the  res  gestae.  Houston,  etc.,  R.  Co.  v. 
O'Donnell  [Tex.  Civ.  App.]  90  S.  W.  886. 
Statements  to  physician  by  injured  person, 
two  days  after  injury  and  a  month  before 
suit  to  enable  physician  to  treat  injured 
person  held  competent.  Orlando  v.  Syracuse 
Rapid  Transit  R.  Co.,  109  App.  Div.  356,  95 
N.  Y.  S.  898.  Statement  by  motorman  to 
conductor,  just  after  a  collision,  that  brakes 
failed  him  on  account  of  a  wet  rail  made 
in  the  presence  of  all  parties  concerned 
held  admissible.  Cincinnati,  etc.,  R.  Co.  v. 
Stable  [Ind.  App.]  76  N.  B.  551.  Statement 
of  a  foreman  after  accident,  as  soon  as  in- 
jured man  became  quiet,  that  accident  would 
not  have  happened  if  a  cleaver  for  which 
he  had  asked  had  been  furnished,  was  ad- 
missible. Young  V.  Seaboard  Air  Line  R. 
Co.  [S.  C]  55  S.  E.  225.  Statement  of  in- 
jured, person  (wlio  afterwards  died)  shortly 
after  he  was  knocked  from  a  car,  and  while 
he  was  staggering  along  the  track,  as  to 
how  he  was  knocked  off  the  car,  held  ad- 
missible as  a  part  of  the  res  gestae.  South- 
ern R.  Co.  V.  Brown  [Ga.]  54  S.  E.'  911. 
In  action  on  accident  policy,  statements  of 
deceased  to  a  doctor,  one  hour  after  the 
accident,  tending  to  show  hOAv  the  accident 
occurred,  held  admissible  as  res  gestae, 
where  injured  man  was  badly  mangled,  and 
died  within  36  hours.  Starr  v.  Aetna  Life 
Ins.   Co.,   41  Wash.   199,    83  P.  113. 

97.  Statement  of  foreman  as  to  what 
he  had  done,  made  a  half  hour  or  an 
hour  after  an  injury  to  an  employe, 
was  inadmissible  against  the  master.  Mar- 
tin V.  South  Covington,  etc.,  R.  Co. 
[Ky.]  92  S.  "W.  571.  Declarations  of  motor- 
man  after  car  had  killed  dog  inadmissible 
in  action  for  damages.  Wallace  v.  North 
Alabama  Traction  Co.  [Ala.]  40  So.  89. 
An  alleged  statement  of  a  person  that  he 
was  going  to  cause  all  the  trouble  possible 
to  defendant  made  a  month  after  the  trouble 
at  issue  an-d  not  connected  with  an  act  of 
the  speaker  in  is'suCi  held  inadmissible. 
Warren  Live  Stock  Co.  v.  Farr  [C.  C.  A.] 
142  F'.  116.  In  action  for  death  of  a  servant, 
a  statement  made  by  the  president  of  the 
defendant  company  while  talking  with  rela- 
tives of  deceased  some  days  after  the  death, 
that  It  was  the  company's  intention  to  have 
the  current  off,  was  inadmissible  as  a  part 
of  the  res  gestae,  being  merely  a  narrative 
of  a  past  event.  Zentner  v.  Oshkosh  Gas 
Light  Co.,  126  Wis.  196,  105  N.  W.  911.  In 
action  for  damages  by  fire  alleged  to  have 
been  negligently  started  by  defendant's  em- 
ployes, evidence  of  declarations  of  employes 


4  or  5  days  after  the  fire  that  they  set  fire 
to  grass  to  protect  an  oil  tank  from  acci- 
dental fire,  was  Inadmissible.  Paraffine  Oil 
Co.  V.  Berry  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  715,  93  S.  W.  1089.  In  action  to  re- 
cover for  animal  killed  by  train,  statements 
made  by  section  boss  to  witness,  after  the 
accident,  as  to  the  place  where  it  occurred 
and  what  the  section  crew  did  after  the 
animal  had  been  struck,  were  not  admissible 
as  res  gestae.  Poindexter  &  O.  Live  Stock 
Co.  V.  Oregon  Short  Line  R.  Co.  [Mont.]  83 
P.  886.  In  action  against  newspaper  for  libel 
subsequent  declarations  of  reporter  who . 
wrote  the  article  were  incompetent.  Ameri- 
can Pub.  Co.  V.  Gamble,  115  Tenn.  663,  90  S. 
W.  1005.  Declarations  of  the  principal  that 
a  debt  w^as  secured  by  a  guaranty,  made 
after  the  debt  was  incurred,  held  incompe- 
tent against  the  guarantor.  Opet  v.  Denzer 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  118,  93 
S.  W.  527.  Statement  of  engineer,  20  to  45 
minutes  after  collislcn  of  two  engines,  "Look 
what  I  have  done  through  my  own  care- 
lessness," inadmissible.  Southern  Ind.  R. 
Co.  v.  Osborn  [Ind.  App.]  78  N.  E.  248. 
Narrative  statement  by  plaintiff,  as  to  how 
she  was  injured,  made  some  minutes  after 
the  transaction  was  over,  and  after  she  had 
walked  200  or  300  yards  away,  to  her  in- 
tended destination,  was  not  admissible  aa 
a  part  of  the  res  gestae.  McBride  v.  Georgia 
R.  &  Elec.  Co.,  125  Ga.  515,  54  S.  E.  674.  In 
an  action  to  recover  for  injuries  received 
from  the  bite  of  a  horse,  the  declarations 
of  a  person  purporting  to  be  the  driver,  to 
the  effect  that  the  horse  had  bitten  other 
persons,  were  inadmissible  as  part  of  the 
res  gestae,  where  declarant  was  not  present 
when  the-  biting  occurred  and  made  the 
statement  after  plaintiff  had  returned  from  a 
liospital  where  he  had  his  wound  dressed. 
Quigley  v.  Adams  Exp.  Co.,  27  Pa.  Super.  Ct. 
116. 

98.  In  action  for  Injuries,  exclamation  of 
bystander  at  time  of  accident,  that  "the 
hook  hit  him"  held  adiiiiiii.sible.  Johnson 
V.  St.  Paul  &  W.  Coal  Co.,  126  Wis.  492,  lO.T 
N.  W.  1048.  In  an  action  for  wrongful 
treatment  of  plaintiff's  invalid  daughter, 
evidence  that  while  she  was  being  taken 
care  of  by  the  carrier's  servants,  a  bystander 
stepped  up  and  told  them  not  to  put  her 
in  the  baggage  car,  ■was  admissible  as  a 
part  of  the  res  gestae.  Gulf,  etc.,  R.  Co.  v. 
Coopwood  [Tex.  Civ.  App.]  96  S.  W.  102. 
On  issue  whether  conductor  had  knowledge 
of  dangerous  situation  of  a  brakeman,  the 
acts  and  statements  of  persons  on  the  car 
In  the  conductor's  presence  and  hearing, 
were  admissible  as  part  of  the  res  gestae. 
Dale  v.  Colfax  Consol.  Coal  Co.  [Iowa]  107 
N.  W.  1096.  In  forcible  entry  and  detainer 
action,  declarations  of  a  witness  who  came 
en  the  property  after  otliers  had  entered, 
and  who  did  not  have  any  interest  therein, 
were  Inadmissible  as  a  part  of  the  res 
gestae.  Fowler  v.  Prichard  [Ala.]  41  So. 
667.  In  action  for  ejection  of  a  passenger, 
where    conductor    was   present   and   observed 
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Complaints  or  natural  expressions  of  present  existing  pain  or  sufferino-^®  or 
other  natural  expressions  of  an  existing  bodily  or  mental  condition^  may  be  shown 
nnder  the  res  gestae  rule.  Statements  by  an  injured  person  to  an  attending  physi- 
cian, merely  descriptive  of  the  patient's  present  physical  condition,  are  competent,* 
unless  it  appears  that  they  were  made  for  the  purpose  of  providing  evidence  to 
support  a  claim  for  damages.^ 

In  regard  to  declarations  of  persons  in  possession  of  property*  there  is  some 
difference  of  opinion.  It  is  held  by  some  courts  that  declarations  made  by  a  party 
while  in  actual  possession  of  property,  asserting  title  in  himself,  are  admissible^  in 
evidence  as  a  part  of  the  res  gestae,  explanatory  of  tlie  possession;^  but  this  doc- 


plaintiff's  conduct,  evidence  of  what  other 
passengers  said  to  him,  and  that  they  asked 
him  to  remove  the  passeng-er,  was  incom- 
petent as  res  gestae,  and  also  because  con- 
sisting of  their  opinions.  Nashville,  etc.,  R. 
Co.  v.  Moore  [Ala.]  41  So.  984.  A  mere  ex- 
pression of  opinion  as  to  the  origin  of  a 
fire  which  destroyed  a  car,  entertained  by 
one  not  shown  to  have  any  knowledge  or 
means  of  knowledge  upon  the  subject,  and 
made  at  a  later  time  and  a  different  place 
although  the  fire  was  still  burning,  can- 
not be  regarded  as  one  of  those  "undesigned 
incidents  of  the  litigated  act  which  are  ad- 
missible when  illustrative  of  such  act." 
Trexler  v.  Baltimore  &  O.  R.  Co.,  28  Pa. 
Super.  Ct.  198.  Expressions  or  exclamations 
do  not  become  a  part  of  the  res  gestae  un- 
less they  were  autcmatic  and  involuntary, 
and  involved  no  intellectual  processes  or 
matter  of  inference  or  education;  and  an  ex- 
clamation by  the  decedent  an  instant  before 
the  accident  occurred  is  not  competent  as  a 
part  of  the  res  gestae  where  the  same' matter 
would  not  be  admissible  were  the  party  still 
living  and  on  the  stand.  Cincinnati  Inter- 
urban  Co.  v.- Haines,  8  Ohio  C.  C.   (N.  S.)    77. 

99.  Missouri,  etc.,  R.  Co.  v.  Wade  [Kan.] 
85  P.  415.  Evidence  of  moans  apparently 
the  result  of  pain,  is  competent.  City  of 
Aurora  v.  Plummer,  122  111.  App.  143.  Ex- 
clamations or  expressions  such  as  usually 
and  naturally  accompany  and  manifest  the 
existence  of  present  pain  are  competent. 
Weeks  v.  Boston  El.'R.  Co.,  190  Mass.  563, 
77  N.  E.  654.  Fact  that  injured  person  com- 
plained and  of  what  she  complained  held 
competent;  language  used  by  her  held  in- 
competent. O'Dea  V.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  .718,  105  N.  W.  746. 
Testimony  that  plaintiff  "complains  of  pains 
in  her  back,"  competent.  Lindsay  v.  Kansas 
City,   195  Mo.  166,   93  S.  W.  273. 

1.  A  witness  who  was  in  the  house  when 
plaintiff  received  a  telegram  may  testify 
that  he  saw  her  crying,  on  issue  of  mental 
suffering.  Western  Union  Tel.  Co.  v.  Manker 
'[Ala.]  41  So.  850.  Where  defendant  in  tres- 
pass for  removal  of  furniture  claimed  that 
plaintiff  consented  to  its  removal,  the  fact 
that  she  sat  in  a  corner  crying  while  the 
furniture  wag  being  removed  was  admissible 
as  a  part  of  the  res  gestae.  Terry  v.  Wil- 
liams [Ala.]  41  So.  804.  Statem.ent  of  in- 
jured person  riding  in  carriage  that  it 
"rode  hard"  was  admissible.  WeeKs  v.  Bos- 
ton   El.    R.    Co.,    190    Mass,    563,    77   N.   E.    654. 

3.  Statements  of  an  injured  party,  made 
to  a  physician,  expressive  of  his  then  pres- 
ent existing  physical  condition,  may  be  given 
by  the  physician  as  a  part  of  his  examina- 


tion. Indianapolis  &  M.  Rapid  Transit  Co. 
V.  Reeder  [Ind.  App.]  76  N.  E.  816.  Phvsi- 
cian  called  to  testify  to  condition  of  patient 
properly  allowed  to  give  patient's  state- 
ment to  him  that  she  had  injured  her  ankle, 
this  being  merely  Introductory  to  his  ex- 
amination, and  not  being  regarded  as  hear- 
say. Indiana  Union  Traction  Co.  v.  Jacobs 
[Ind.]   78  N.  B.   325. 

3.  See  5  C.  L.  1334,  n.  84.  Where  de- 
fendant's physician  was  called  by  a  person 
injured  on  one  of  defendant's  trains  for  the 
purpose  of  substantiating  her  claim  for  in- 
juries, complaints  of  suffering  made  to  such 
physician  were  hearsay  and  inadmissible. 
O'Dea  v.  Michigan  Cent.  R.  Co.  [Mich.]  12 
Det.  Leg.  N.  718,  105  N.  W.  746.  Statements 
to  physician  as  to  declarant's  ability  to  hear 
admissible  unless  made  for  the  purpose  of 
use  in  the  trial.  St.  Louis  S  W.  R.  Co.  v. 
Demsey  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
961,  89  S.  W.  786. 

4.  See  5   C.  L.   1340. 

5.  Baker  v.  Drake  [Ala.]  41  So.  845. 
Declarations  or  admissions  of  one  In  posses- 
sion of  property  explanatory  of  his  posses- 
sion, as  that  he  holds  it  In  his  own  right, 
or  as  tenant  or  trustee  of  another,  are 
admissible  because  explaining  his  posses- 
sion. Farmers'  Bank  v.  Barbee  [Mo.]  95  S. 
W.  225.  Doctrine  applied  to  personal  prop- 
erty. Holman  v.  Clark  [Ala.]  41  So.  765. 
Statements  of  one  in  possession  of  person- 
alty levied  on,  that  the  property  belonged  to 
his  wife  and  not  to  the  partnership  debtor, 
were  admissible.  Roberts,  Long  &  Co.  v. 
Ringemann  [Ala.]  40  So.  81..  Declarations  of 
one  who  claimed  to  hold  land  adversely  to 
cotenant  admissible  to  show  character  of  his 
possession.  _  Cole  v.  Lester,  48  Misc.  13,  96 
N.  Y.  S.  67.  When  one  was  in  possession  of 
land,  statements  made  by  him  to  plaintiff 
while  they  were  driving  over  the  land,  as 
that  "these  are  our  woods,  the  line  is  further 
out  there"  are  admissible  a,s  a  part  of  the 
res  gestae,  and  characterizing  possession, 
though  declarant  is  living,  no  motive  to  mis- 
represent appearing.  Driver  v.  King  [Ala.] 
40  So.  315.  On  issue  of  fraud  in  transfer  of 
chattels,  evidence  of  a  statement  of  the 
vendee  that  the  sale  was  a  "ground  hog 
sale"  and  that  the  property  was  all  he  "had 
to  show"  was  competent.  Griswold  v.  Nich- 
ols, 126  Wis.  401,  105  N.  W.  815.  On  issue 
of  abandonment  of  priority  in  a  water  right, 
declarations  of  a  former  owner  of  the  pri- 
ority, during  his  ownership,  showing  that 
he  claimed  to  be  the  owner  and  was  ex- 
ercising rights  of  ownership  were  competent 
to  show  he  had  no  Intention  of  abandoning. 
Central    Trust    Co.    v.    Culver    [Colo.]    83    P. 
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trine  cannot  be  extended  to  include  declarations  as  to  the  history  and  source  of  such 
title.^  Other  courts  hold  that  declarations  of  a  person  in  possession  of  property  are 
not  admissible  as  evidence  in  his  favor,  or  of  those  claiming  under  him,  to  show 
title  in  him,^  unless  the  declarant  is  dead.^  It  is  well  settled  that  declarations  of 
a  person  in  possession  of  property,  in  disparagement  of  his  title,  before  he  has 
parted  with  title,  are  admissible  against  one  claiming  under  him.^  But  declara- 
tions of  a  grantor  or  vendor  of  property,  subsequent  to  the  transfer  thereof  by  him, 
are  incompetent  to  defeat  or  impeach  the  title  of  the  transferee.^" 

(§6)      C.  Admissions  or  declarations  against  interest}"^ — Upon  the  presump- 
tion that  one  will  not  readily  speak  untruthfully  against  his  own  interest,  admis- 


1064.  Where  the  issue  was  whether  wife's 
title,  derived  from  the  husband,  was  merely 
colorable,  to  protect  the  property  from  the 
husband's  creditors,  declarations  of  the  hus- 
band, while  he  was  in  exclusive  possession 
and  control  of  the  property,  that  he  was  the 
owner  thereof,  were  held  competent  to  show 
whether  the  transfer  was  bona  fide,  though 
made  in  the  wife's  absence.  Chan  v.  Slater 
[Mont.]  82  P.  657.  Declarations  of  person 
who  rented  land,  at  the  time  of  renting  it, 
made  to  the  tenant,  that  he  was  acting  for  a 
certain  other  person,  were  competent  as  res 
gestae,  and  as  characterizing  and  accom- 
panying the  taking  and  holding  of  posses- 
sion. Bivings  v.  Gasnell  [N.  C]  53  S.  E. 
861.  Statements  of  a  person  cutting  timber 
on  land  or  cultivating  it,  that  he  is  so  do- 
ing under  authority  of  a  certain  person  as 
owner,  made  while  so  doing,  are  admissible 
when  the  question  of  possession  by  such 
owner  is  involved.  Wade  v.  McDougld  [W. 
Va.]  52  S.  E.  1026.  The  rule  admitting  decla- 
rations of  persons  in  possession  of  land 
does  not  include  acts  of  parties  who  were 
never  in  possession.  Lawrence  v.  Alabama 
State  Land  Co.  [Ala.]  41  So.  612.  In  suit  be- 
tween an  alleged  transferee  of  property  of 
a  decedent  and  the  administrator,  declara- 
tions of  the  decedent  that  such  transferee 
was  after  her  money  and  that  she  did  not 
v>-ant  him  to  have  it  were  inadmissible  on 
the  theory  that  they  were  explanatory  of 
decedent's  possession.  Drefahl  v.  Security 
Sav.    Bank    [Iowa]    107   N.   AV.    179. 

6.  Baker  v.  Drake  [Ala.]  41  So.  845; 
Samaha  v.   Mason,   27   App.  D.   C.   470. 

7.  Farmers'  Bank  v.  Barbee  [Mo.]  95  S. 
W.    225. 

8.  Declarations  of  one  in  possession  when 
pointing  out  boundaries  to  which  he  claimed 
at  a  time  when  there  was  nothing  making 
it  to  his  interest  to  misrepresent  the  facts 
is  admissible,  declarant  being  dead.  Good- 
son  V.  Fitzgerald  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  424,  90  S.  W.  898.  Acts  and  declara- 
tions of  a  person  while  in  possession  of 
land,  indicating  that  she  claimed  to  be  the 
owner  held  competent  after  her  deatli.  Sea- 
well   V.    Young    [Ark.]    91   S.   W.    544. 

See,  also,  post,  "Declarations  of  persons 
since   deceased." 

9.  Norcum  v.  Savage,  140  N.  C.  472,  53 
S.  E.  289;  Mower  v.  McCarthy  [Vt.]  64  A. 
578;  Stewart  v.  Doak,  58  W.  Va.  172,  52  S. 
E.  95.  Statements  of  vendor  in  disparage- 
ment of  title,  before  parting  with  it.  are 
competent.  Campbell  v.  Eichorst,  122  111. 
App.    609. 

10.  Maffl  V.  Stephens  [Tex.  Civ.  App.]  15 
Tex    Ct     Rep.    140,    93    S.    W.    158.      Evidence 


of  declarations  of  a  grantor  after  she  had 
parted  with  title,  incompetent.  Rix  v.  Smith 
[Mich.]  13  Det.  Leg.  N:  508,  108  N.  W.  691. 
Declarations  of  an  alleged  fraudulent  gran- 
tor, made  long  after  the  conveyance,  are  not 
competent  as  against  his  giantee  to  prove 
either  intent,  insolvency,  or  want  of  con- 
sideration. Wadleigh  v.  Wadleigh,  97  N. 
Y.  S.  1063.  Declarations  of  a  decedent,  after 
he  had  parted  witli  his  interest  in  land,  to 
the  effect  that  a,  certain  person  bought  it, 
held  incompetent.  Brown  v.  Brown,  110 
App.  Div.  913,  96  N.  Y.  S.  1002.  Declarations 
of  a  deceased  person  after  he  had  conveyed 
that  property  still  belonged  to  him,  inad- 
missible against  his  grantee.  Perry  v.  Pore 
[Ky.]  90  S.  W.  952.  Where  a  deed  pur- 
ported to  convey  absolute  title  for  a  valu- 
able consideration,  a  declaration  by  the 
grantOi.-  subsequent  to  the  deed,  that  the 
grantee  had  no  interest  in  the  property  con- 
veyed was  incompetent.  Foster  v.  Beidler 
[Ark.]  96  S.  W.  175.  Declarations  of  a  per- 
son since  deceased,  v\'hile  on  certain  land, 
but  at  a  time  when  he  was  not  living  on 
it  and  did  not  claim  it,  having  previously 
parted  with  his  title,  held  incompetent 
against  successors  in  interest.  Annis- 
ton  City  Land  Co.  v.  Edmondson  [Ala.]  40 
So.  505.  Declarations  of  a  grantor  who  has 
parted  with  title  are  incompetent  to  defeat 
the  title  in  the  absence  of  evidence  of  fraud 
or  conspiracy.  Leonard  v.  Fleming,  13  N.  D. 
629,  102  N.  W.  308.  Declarations  of  seller 
after  the  transfer,  in  the  buyer's  absence, 
that  the  transfer  was  fraudulent,  are  inad- 
missible to  impeach  the  buyer's  title.  Hart 
v.  Brierley,  189  Mass.  598,  76  N.  E.  286. 
Declarations  of  assignor  of  property  subse- 
quent to  the  assignment  and  tending  to  de- 
feat it,  inadmissible,  though  assignor  hag 
since  died.  Crawford  v.  Hord  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  71,  89  S.  W.  1097. 
Statements  of  person  since  deceased  that 
he  had  sold  property  to  a  certain  person 
inadmissible  against  one  who  claimed  to 
have  purchased  the  property  before  such 
statements  were  made.  Jones  v.  Tennis  Coal 
Co.  [Ky.]  94  S.  W.  6.  Declarations  of  a 
vendor,  made  after  the  sale  and  w^ithout 
the  presence  or  knowledge  of  tlie  vendee 
cannot  be  received  in  evidence  to  defeat  the 
vendee's  title  to  the  property  conveyed. 
Bruce  v.  Bruce  [Tex.  Civ.  App.]  89  S.  W. 
435.  An  admission  by  a  private  owner  after 
his  estate  has  terminated  and  while  he  was 
occupying  as  a  te'nant  was  inadmissible  to 
affect  a  vendee's  title.  Interstate  Coal  A 
Iron  Co.  v.  Clintwood  Coal  &  Timber  Co. 
[Va.]   54  S.  E.  593. 

11.     See   5  C.   L.   1335. 
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sions  and  declarations  out  of  court  by  a  party  in  interest,^-  or  a  person  in  privity 
witli  liim^^  against  ^is  interest/*  are  received  as  original  evidence.  Admissions 
made  in  the  course  of  judicial  proceedings  are  of  course  within  this  rule.^^ 


12.  Declaration  of  the  representative  of 
a  decedent  relating-  to  a  personal  transac- 
tion  by   him   is   competent.      Bennett  v.   Best 

[N.  C]  55  S.  E.  84.  Where  issue  was 
whether  deed  was  absolute  or  intended  as 
a  mortg-age,  letters  between  the  parties 
thereto  relating  to  their  rights  in  the  prop- 
erty were  competent  as  admissions.  Wad- 
leig-h  V.  Phelps  [Cal.]  87  P.  93.  Admissions 
of  engineer,  after  accident  caused  by  his 
neg-lig-ence,  admissible  ag-ainst  him,  thoug-h 
not  against  company,  where  both  were  sued. 
Illinois  Cent.  R.  Co.  v.  Houchins  [Ky.]  89 
S.  W.  530.  Where  plaintiff  called  defendant 
as  a  witness  and  the  latter  testified  that  an 
assignment  of  a  policy  was  absolute,  plain- 
tiff could  prove  admissions  by  defendant 
that  the  assignment  was  as  security,  though 
such  admissions  were  not  competent  to  im- 
peacli  defendant  as  a  witness.  Gould  v. 
Hancock  Mut.  Life  Ins.  Co..   99  N.   Y.  S.   833. 

13,  Declarations  and  admissions  of  gran- 
tee in  deed  admissible  against  the  heirs  of 
the  grantee  in  a  suit  against  them  to  set 
the  deed  aside.  Benson  v.  Raymond  [Mich.] 
12  Det.  Leg.  N.  767.  105  N.  W.  870.  In  ac- 
tion by  widow  to  enforce  claim  for  money 
furnislied  husband  on  his  promise  to  convey 
to  her  land  bought  with  it,  evidence  of  hus- 
band's declaration  that  deed  was  unnecessary 
as  wife  v.'ould  inherit  land  from  grantor, 
was  admissible  against  his  heirs.  Cross  v. 
Her  [Md.]  64  A.  33.  Entries  in  private  ac- 
count book  of  ancestor  of  defendant  in  suit 
to  quiet  title  in  such  ancestor's  handwriting, 
showing  disposition  of  money  contributed 
by  religious  society,  held  binding  on  de- 
fendant. First  Baptist  Church  of  Sharon  v. 
Harper,  191  Mass.  196,  77  N.  E.  778.  In 
partition  suit,  declarations  of  plaintiff's 
husband,  since  deceased,  under  w^hom  she 
claimed  relative  to  indebtedness  against  the 
land  which  was  agreed  to  be  assumed  by 
the  widow" of  a  testator  on  conveyance  to  her 
by  his  heirs,  of  whom  plaintiff's  husband 
was  one,  were  admissible  against  plaintiff. 
O'Brien  v.  Knotts,  165  Ind.  308,  75  N.  E. 
594.  Where  defense  to  action  on  policy  of 
life  insurance  was  fraudulent  misrepresenta- 
tions by  insured  as  to  his  health,  declara- 
tions of  insured  sliowing  that  he  was  suf- 
fering from  a  disease  were  competent,  he  j 
having  denied  having  such  disease  when  I 
applying  for  insurance.  Nophsker  v.  Su-  ! 
preme  Council  of  Royal  Arcanum  [Pa.]  64 
A.'  788.  Where  bastardy  proceedings  were 
commenced  and  dismissed  upon  defendant's 
confessioh  and  offer  to  marry  the  woman, 
and  security  was  demanded  for  performance  : 
of  tlie  promise  to  support  the  mother  and 
child  and  the  mortgagor,  in  a  suit  to  fore- 
close, denied  that  the  mortgage  was  given 
to  secure  such  promise,  declarations  of  the 
promisor,  the  principal,  promising  to  marry 
the  woman,  were  admissible  against  the  , 
mortgagor,  who  stood  as  surety.  Jangraw  ] 
V.  Perkins  [Vt.]  64  A.  449.  Declarations 
of  deceased  patentee,  as  to  location  of  ' 
corners  of  his  pre-emption,  held  competent 
against  persons  claiming  under  him.  War-  , 
ner   v.   Sapp    [Tex.   Civ.    App.]    97    S.    W.    125. 

14.     Held  competent  as  admissions  ajj^ainst  j 


[interest:       Written     statement    admitted     by 

plaintiff  to  be  correct  when  read  to  hira 
I  admissible,  though  not  signed  by  him.  Hug- 
gins  V.  Southern  R.  Co.  [Ala.]  41  So.  856. 
Certain  I.  O.  U.'s  conceded  to  be  in  de- 
cedent's handwriting,  held  admissible  as  ad- 
missions by  decedent  that  he  owed  the  sums 
mentioned.  Lefevre  v.  Silo,  98  N.  Y.  S.  321. 
Letter  showing  particular  part  of  tract  of 
land  claimed  as  homestead  admissible  In  suit 
to  foreclose  trust  deeds  on  other  parts  of 
the  tract.  McGaughey  v.  American  Nat. 
Bank  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  350, 
92  S.  W.  1003.  "Prices  current"  sent  by 
factor  to  customer  admissible  against  factor 
on  issue  of  market  price  of  apples.  Weid- 
ner  v.  Olivit,  108  App.  Div.  122,  96  N.  Y.  S. 
37.  Proof  of  an  admission  by  a  person  that  if 
he  had  not  shot  plaintiff  he  would  have  kick- 
ed him,  etc.,  held  some  proof  that  he  did  shoot 
plaintiff.  Baltimore  &  O.  R.  Co.  v.  Deck 
102  Md.  669,  62  A.  958.  Plaintiff  in  breach  of 
promise  suit  could  prove  declarations  and 
representations  of  defendant  at  time  of 
making  promise.  Massucco  v.  Tomassi,  -78 
Vt.  188,  62  A,  57.  An  offer  to  sell  at  a  cer- 
tain price  may  be  shown  as  an  admission  of 
the  owner  on  the  question  of  value.  Phelps 
V.  Root,  78  Vt.  493.  63  A.  941.  Where  suit  for 
delay  in  delivering  telegram  was  for  $1,000, 
it  may  be  shown  that  plaintiff,  before  suit 
was  begun,  put  in  a  claim  for  $25.  Western 
Union  Tel.  Co.  v.  Stubbs  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  210,  94  S.  W.  1083.  A 
declaration  of  a  grantor  since  deceased,  not 
in  privity  with  either  party  to  the  suit,  that 
she  had  deeded  land  to  her  son-in-law  be- 
cause of  her  regard  for  him.  and  on  account 
of  his  kindnesses,  was  held  an  admission 
against  interest  and  admissible.  Smith  v. 
Moore  [K.  C]  55  S.  E.  275.  On  issue  of  false 
representations  as  to  title  to  v;^heat  in  mill, 
evidence  that  defendant  said  to  plaintiff 
when  the  deed  was  executed  for  a  half  in- 
terest, "Xow,  one-half  of  everything  that  is 
here  is  yours,"  was  admissible.  Rahm  v. 
Bunger  [Ky.]  90  S.  W.  257.  Where  it  is 
sought  to  set  aside  a  will  and  certain  deeds 
of  a  testator,  an  admission  of  a  grantee 
in  one  of  the  deeds  that  he  did  not  con- 
sider the  grantor  to  be  of  sound  mind  was 
admissible  on  the  issue  of  the  validity  of  his 
deed.  Bird  v.  Bird,  218  111.  158,  75  N.  E. 
760.  In  action  for  breach  of  contract  to 
deliver  cattle,  admissions  of  defendant  that 
he  had  sold  to  plaintiff  and  statements  of 
plaintiff,  in  defendant's  presence,  in  regard 
to  such  sale,  were  competent.  McKay  v. 
Elder  [Tex.  Civ.  App.]  92  S.  W.  268.  Declara- 
tion of  owner  of  land  that  he  had  dedicated 
water  front  to  public  held  competent  as 
admission  against  interest,  on  issue  of  dedi- 
cation of  certain  land.  Davies  v.  Epstein 
[Ark.]  92  S.  W.  19.  On  issue  of  validity 
of  note  trom  mother  to  son,  tiie  statement 
of  tlie  son  before  arbitrators,  appointed  to 
examine  the  validity  of  the  note,  that  he  was 
not  entitled  to  retain  it  because  he  had  not 
performed  promised  services  for  his  mother 
was  competent.  Sullivan  v.  Sullivan  [Ky.] 
92  S.  W.  966.  Declarations  of  a  decedent 
about  the  time  certain  propertj'  was  deeded 
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to  him  that  he  bought  It  for  a  certain  com- 
jiany  (plaintiff's  predecessor)  and  that  It 
belonged  to  such  company,  held  competent 
agrainst  his  heirs  to  establish  an  equitable 
title  in  plaintiff.  New  York  Water  Co.  v. 
Crow,  110  App.  Div.  32,  96  N.  Y.  S.  899.  In 
an  action  by  a  passenger  for  personal  in- 
juries, declarations  of  plaintiff  out  of  court. 
made  to  physician,  relating  to  the  cause  of 
physical  disorders  from  which  he  suffered, 
T/ere  admissible,  being  in  the  nature  of  dec- 
larations against  interest.  Chicago  City  R 
Co.  V.  Henry,  218  111.  92,  75  N.  B.  758.  Where 
evidence  tended  to  show  that  plaintiff  said 
to  a  witness  before  the  institution  of  pro- 
ceedings that  he  did  not  know  about  bring- 
ing suit,  as  he  himself  was  partly  to  blame, 
a  question  whether  he  had  consulted  counsel 
fcefore  he  made  such  statement  was  properly 
rejected,  as  that  fact  would  not  affect  the 
force  of  his  admission  on  the  facts.  Harvey 
■y.  Chicago  &  A.  R.  Co.  [111.]  77  N.  E.  569. 
"Where  insurance  policy  provided  that  proofs 
©f  death  required  by  rules  of  the  company 
should  be  evidence  in  behalf  of,  but  not 
against,  the  company,  such  proofs  were  held 
admissible  in  an  action  on  the  policy  but 
net  conclusive  on  the  question  of  the  cause 
of  death.  Krapp  v.  Metropolitan  Life  Ins. 
Co.  [Mich.]  12  Det.  Leg.  N.  1032,  106  N.  W. 
2107.  In  foreclosure  action,  testimony  by 
pSaintiff  that  he  thought  one  of  the  mort- 
grag6r3  was  bordering  on  insanity  a  short 
tim.e  before  the  mortgage  was  executed  was 
competent  as  an  admission  against  interest. 
Stafford  v.  Tarter  [Ky.]  96  S.  W.  1127.  Ad- 
mission of  liability  by  one  surety  held  com- 
petent and  admissible  though  it  would  not  be 
competent  against  his  cosurety.  Hunter 
V.  Porter  [Iowa]  109  N.  W.  283.  Where  ac- 
tion was  against  master  and  fellow-servant 
of  deceased,  statements  of  the  fellow-ser- 
■want  after  the  accident  as  to  what  he  did  to 
jrevent  it,  were  competent  against  him  as 
substantive  evidence,  but  as  against  the 
master  were  competent  only  to  impeach  the 
testimony  of  the  fellow-servant.  Cooper's 
Adm'r  V.  Oscar  Daniels  Co.  [Ky.]  96  S.  W. 
1100. 

Held  not  an  ndmission  against  interest:  A 
complaint  drawn  and  sworn  to  by  the  at- 
torney for  a  corporation,  and  immediately 
•withdrawn  and  dismissed,  is  incompetent 
to  show  an  admission  by  the  corporation. 
Kirven  v.  Virginia-Carolina  Chemical  Co. 
IC  C.  A.]  145  F.  288.  A  prior  owner  of  land 
■was  not  a  party  to  a  suit  affecting  title,  nor 
to  a  compromise  thereof.  The  mere  fact  that 
he  signed  by  mark  a  power  of  a:ttorney, 
signed  also  by  others,  and  was  present  at 
a  meeting  of  land  owners,  where  a  compro- 
mise of  the  suit  was  effected,  was  insufficient 
to  charge  him  with  notice  so  as  to  make 
the  compromise  admissible  as  an  admission 
against  him.  Interstate  Coal  &  Iron  Co.  v. 
Olintwood  Coal  &  Timber  Co.  [Va.]  54.  S. 
E.  593.  Where  at  time  will  was  drawn 
testator's  wife  ran  to  another  room  for 
water  for  him  and  said  she  was  afraid  he 
would  die  before  the  business  was  finished, 
her  statement  was  not  an  admission  against 
interest,  though  she  was  given  a  life  estate 
in  certain  property.  In  re  Murray's  Will 
»IN.  C]  54  S.  E.  435.  Proof  that  an  employe 
suing  for  compensation  had  said  that  dur- 
ing his  employment  he  had  drawn  money 
•Irom  time  to  time  as  shown  by"  an  account, 


which  was  produced  as  a  counterclaim,  13 
not  proof  of  an  admission  of  the  correctness 
of  the  account  but .only  that  he  drew  in 
the  manner  shown  by  the  account.  Caldwell 
v.  Caldwell  Co.,  47  Misc.  599,  94  N.  Y.  S. 
476.  Petition  of  elevated  railroad  com- 
pany, through  president,  for  reduction  of 
franchise  tax,  reciting  that  $5,000,000  would 
be  required  to  obtain  an  unobstructed  right 
to  exercise  its  franchise,  was  not  an  ad- 
mission that  the  road  did  not  claim  by  pre- 
scription the  easements  of  light,  air.  and 
access,  connected  with  abutting  property. 
Hindley  v.  Manhattan  R.  Co.  [N.  Y.]  78  N. 
E.  276.  Admission  of  ownership  of  vehicle 
which  caused  an  injury  held  not  to  carry 
with  it  an  admission  of  control  of  the  ve- 
hicle, at  the  time.  United  Breweries  Co. 
V.  Bass,   121   111.  App.   299. 

15.  Statements  of  defendant  in  deposi- 
tions taken  in  judicial  proceedings  compe- 
tent as  admissions  of  his  place  of  residence 
at  certain  times.  Phillips  v.  Lindley,  9S  N. 
Y.  S.  423.  Statements  in  a  deposition  whicli 
was  suppressed  held  inadmissible  as  ad- 
missions without  proof  that  they  were  in 
fact  made  by  the  party  against  whom  they 
were  offered.  German  Ins.  Co.  v.  Gibbs, 
Wilson  &  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  798,  92  S.  W.  1068.  To  sliow  an  agree- 
ment to  make  mutual  wills,  the  testiiuouy 
of  a  decedent,  a  party  to  the  alleged  agree- 
ment, taken  In  proving  the  will  of  the 
other  party  before  a  probate  judge,  is  com- 
petent as  an  admission  against  her  right 
to  revoke  her  will.  Wilson  v.  Gordon,  73  S. 
C.  155,  53  S.  E.  79.  Abandoned  pleadings 
containing  relevant  statements  are  admis- 
sible as  admissions  against  Interest  though 
not  signed  nor  sworn  to  by  party  himself, 
but  by  attorney.  Pecos  &  N.  T.  R.  Co.  v. 
Blasengame  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
203,  93  S.  W.  187.  Defendant's  abandoned 
answer  In  slander  action,  competent  as  an 
admission  though  written  by  attorney.  Over- 
ton v.  White,  117  Mo.  App.  576,  93  S.  W. 
363.  Where  defendants  were  allowed  to  file 
an  amended  answer,  the  original  answer  was 
competent  to  show  admissions.  Norcum  v. 
Savage,  140  N.  C.  472,  53  S.  E.  289.  State- 
ment in  complaint  in  former  proceeding 
held  competent  as  an  admission.  Boulder  & 
White  Rock  Ditch  Co.  v.  Leggett  Ditch  & 
Reservoir  Co.  [Colo.]  86  P.  101.  Admission 
in  pleadings  of  plaintiffs'  ancestor  held  com- 
petent against  plaintiffs.  Warner  v.  Sapp 
[Tex.  Civ.  App.]  97  S.  W.  125.  Pleadings  in 
a  previous  suit  between  the  same  parties, 
but  upon  a  different  cause  of  action,  are 
competent  as  admissions,  but  are  not  con- 
clusive. Commonwealth  v.  Monongahela 
Bridge  Co.    [Pa.]    64  A.   909. 

Agreement  of  parties  at  former  term, 
continuing  the  action,  containing  no  admis- 
sion by  defendant  that  he  was  in  possession, 
was  inadmissible.  Ross  v.  Roy  [Ala.]  39 
So.  583.  That  plaintiff's  counsel  admitted  on 
an  argument  in  appellate  court  that  he  did 
not  make  a  certain  contention  was  inadmis- 
sible on  a  future  trial,  as  such  admission, 
if  made,  would  not  prevent  raising  and  re- 
lying on  such  contention  at  the  trial.  Cadi- 
gan  V.  Crabtree  [Mass.]  78  N.  E.  412.  Where 
amount  of  tobacco  sold  was  in  issue  in  an 
action  for  breach  of  contract  for  sale  of 
a  crop,  a  forthcoming  bond  executed  by  the 
seller    lii    a    prior    unsuccessful    attachment 
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Silence  or  acquiescence  of  a  party  when  a  statement  adverse  to  his  interest  is 
made  in  his  presence  is  construed  as  an  admission/®  if  the  circumstances  are  such 
as  would  naturally  call  for  a  denial,  if  the  statement  were  untrue."  Similarly,  a 
failure  to  assert  a  claim  may,  under  certain  circumstances,  be  construed  as  an  ad- 
mission that  it  does  not  exist,  or  that  it  is  invalid,^^ 

Proof  of  bona  fide  offers  of  compromise  is  usually  excluded  on  grounds  of 
public  policy,^^  but  the  admissibility  or  nonadmissibility  of  evidence  offered  to'' 
prove  an  alleged  compromise  depends  upon  the  intention  of  the  party  seeking  it.^" 
If  he  intends  his  offer  to  be  a  compromise  settlement,  it  is  inadmissible.-^  If  he 
intends  it  to  be  an  admission  of  liability,  coupled  with  an  endeavor  to  settle  such 
liability,  then  it  is  admissible  to  prove  such  liability.-^  Wliere  a  party  makes  ad- 
missions without  regard  to  a  compromise,  and  when  it  does  not  appear  that  any 
compromise  or  proposition  to  compromise  is  in  view,  the  fact  that  such  party  may 
afterwards  propose  a  compromise  will  not  render  incompetent  previous  admissions.^^ 
Matters  relating  to  a  compromise  of  a  former  suit  are  not  incompetent.^* 


suit,  sho'iving-  the  amount  of  the  crop,  ■was 
admissible  as  an  admission  against  interest 
since  the  seller  could  have  availed  himself 
of  an  appraisement  before  giving  the  bond, 
under  Civ.  Code  Prac,  §§  215,  258.  Tingle 
V.  Kelly  [Ky.]  92  S.  W.  303.  In  ejectment 
by  an  individual  against  a  company  to  re- 
cover an  undivided  interest  in  land,  the 
record  in  another  suit  wherein  the-  com- 
pany recovered  an  undivided  Interest  from 
the  individual,  relying  on  the  same  chain 
of  title  on  which'  the  individual  relies  in 
the  later  action,  is  admissible  as  an  admis- 
sion, but  not  to  prove  plaintiff's  title. 
Houseman  v.  International  Nav.  Co.  [Pa.] 
64  A.   379. 

16.  A  statement  made  In  a  party's  pres- 
ence may  be  shown;  whether  the  party  heard 
it  is  for  the  Jury,  w^ho  may  consider  his 
silence.  State  v.  Johnson  [N.  J.  Law]  63  A. 
12. 

17.  The  rule  of  admission  by  silence  of 
the  truth  of  statements  made  in  one's  pres- 
ence extends  only  to  cases  where  the  court 
can  say  that  the  natural  and  reasonable  in- 
ference from  silence  is  admission.  Leggett 
V.  Schwab,  97  N.  T.  S.  805.  Fact  that  wife 
did  not  at  once  deny  statements  by  husband 
In  hearing  before  a  referee  held  not  an  ad- 
mission by  her  of  the  truth  of  his  state- 
ments. Id.  Statements  made  in  the  presence 
of  a  party  and  not  denied  by  him  are  com- 
petent as  admissions  against  him  only  when 
it  appears  that  he  heard  and  understooil 
them  and  the  circumstances  w^ere  such  as 
to  call  for  a  denial,  if  the  statement  were 
untrue.  Parulo  v.  Philadelphia  &  R.  R.  Co., 
145  F.  664.  Silence  of  the  wife  in  an  action 
by  her  husband  to  which  she  was  not  a 
party  w^hen  her  husband's  attorney  asserted 
the  husband's  ownership  of  land,  was  not 
an  admission  by  her  that  she  did  not  own  it. 
Foster    v.    Hobson    [Iowa]     107    N.    W.    1101. 

18.  Evidence  that  defendant  made  no 
claims  regarding  amount  of  rent  or  to  w^hom 
payments  should  be  made,  in  the  course  of 
conversations  concerning  the  matter,  was  ad- 
missible, where  he  naturally  would  have 
made  such  claims  had  there  been  any  basis 
for  them.  Green  v.  Dodge  [Vt.]  64  A.  499. 
The  fact  that  inventories  of  estates  contain 
no  reference  to  a  claim  relied  on  as  a  cross 
claim    in    a    suit    for   an    accounting    is    some 


evidence  that  the  claim  was  invalid  and  was 
not  regarded  as  property  of  the  estates. 
Crane  v.  Brooks,  189  Mass.  228,  75  N.  E.  710. 

19.  M^all  V.  Melton  [Tex.  Civ.  App  ]  16 
Tex.  Ct.  Rep.  112,  94  S.  W.  358;  Nahm  v. 
Register  Newspaper  Co.,  27  Ky.  L,.  R  887 
87  S.  W.  296.  Whether  a  letter  contains  a 
bona  fide  offer  of  compromise  is  a  question 
for  the  court.  Biggs  &  Co.  v.  Langhammer 
[Md.]  63  A.  198.  Evidence  inadmissible  to 
show  attempt  of  defendant  in  breach  of 
promise  suit  to  compromise  claim  Wrynn 
V.  Downey,  27  R.  I.  454,  63  A.  401.  Letter 
relating  to  refusal  to  perform  charter  con- 
strued as  bona  flde  offer  of  compromise  of 
claim  of  damage,  and  hence  inadmissible. 
Biggs  &  Co.  V.  Langhammer  [Md.]  63  A. 
198.  Admissions  or  propositions  made  witii 
a  view  to  compromise  are  not  admissible. 
McBride  v.  Georgia  R.  &  Elec.  Co.,  125  Ga. 
515,  54  S.  E.  674.  An  offer  of  a  landowner 
to  settle  with  a  railroad  company  for  land 
taken  cannot  be  shown  as  an  admission. 
Indianapolis   Northern   Traction   Co.   v.  Dunn 

[Ind.  App.]  76  N.  E.  269.  Where  settle- 
ment of  a  city  with  a  taxpayer  was  void 
because  it  provided  for  acceptance  of  paving 
certificates,  it  was  not  competent  as  an  ad- 
mission of  liability  on  the  part  of  the  tax- 
payer. City  of  Houston  v.  Stewart  [Tex  Civ. 
App.]  13  Tex.  Ct.  Rep.  981,  90  S.  W.  49.  In 
cases  of  tort,  when  a  party  has  reasonable 
ground  to  anticipate  that  a  claim  for  dam- 
ages will  be  made,  he  may  seek  a  settle- 
ment without  any  presentation  of  his  claim 
by  the  claimant,  and  such  offer  of  settle- 
ment cannot  be  proved  against  him.  Finn 
V.  New  England  Tel.  &  T.  Co.  [Me.]  64  A. 
490.  Where  question  did  not  show  on  its 
face  that  It  did  not  call  for  statements  made 
during  negotiations  for  a  compromise  of  a 
claim  for  damages,  but  left  the  witness  to 
decide,  it  was  proper  to  exclude  it.  St. 
Louis,  etc.,  R.  Co.  v.  Continental  Brick  Co. 
[Mo.]    96   S.    W.    1011. 

20,  21.  Finn  v.  New  England  Tel  &  T 
Co.    [Me.]    64   A.    490. 

22.  Finn  v.  New  England  Tel.  &  T.  Co. 
[Me.]  64  A.  490.  A  letter  stating  that  full 
investigation  of  salvage  claim  had  been 
made  and  offering  $500  in  full  of  all  claims, 
held  properly  considered  in  corroboration  of 
other  testimony  to  claim  since  the  letter  con- 
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Ex  parte,  unsworn,  self-serving   declarations  of  a  party  are  incompetent.^' 
The  alleged  admission  must  be  shown  to  have  been  made  by  the  party  against 
whom  it  is  offered,  or  by  one  authorized  to  speak  for  him,  or  whose  statements  are 


tained  an  admission  of  fact,  and  did  not 
contain  a  caution  tiiat  it  was  confidential. 
Tiie  Car  Float  No.   19,   138  F.  435. 

23.  McBride    v.    Georgia   R.    &    Elec.    Co., 

123   Ga.   515,   54   S.  E.   674. 

24.  That  conversation  related  to  com- 
promise of  a  former  suit  did  not  render  it 
incompetent  in  suit  at  bar.  McCrum  v.  Mc- 
Crum,  36  Ind.  App.   636,  76  N.  E.  415. 

25.  Letter  containing-  only  a  self-serving 
declaration  properly  excluded.  Hightow^er 
V.  Ansley  [Ga.]  54  S.  E.  939.  Letter  by  wit- 
ness who  testified  held  incompetent  as  self- 
serving  declaration.  In  re  McClellan's  Es- 
tate [S.  D.]  107  N.  W.  681.  Evidence 
based  on  declarations  of  a  party  out  of 
court  in  his  own  interest  held  incompe- 
tent. Telford  v.  Howell,  220  111.  52,  77  N.  E. 
82.  To  rebut  evidence  of  financial  em- 
barrassment, the  declaration  of  the  person 
that  she  had  offered  to  pay  a  large  debt 
was  self-serving.  Haines  v.  Goodlander 
[Kan.]  84  P.  986.  Where  issue  was  whether 
an  employe  was  entitled  to  a  commission  in 
addition  to  wages,  evidence  of  a  conversation 
between  him  and  defendant's  paymaster, 
wherein  he  said  he  would  let  his  commis- 
sions go  until  the  work  was  done,  was  in- 
admissible. Shall  V.  Old  Forge  Co.,  109  App. 
Div.  907,  96  N.  Y.  S.  75.  In  action  for  breach 
of  warranty  of  horse  sold,  a  letter  written  by 
plaintiff  to  defendant,  containing  statement 
that  horse  had  heaves  and  not  a  cold,  was 
inadmi.=;sible.  Riddell  v.  Jenkins,  109  App. 
Div.  463,  95  N.  Y.  S.  702.  Letter  from  book- 
keeper of  corporation  defendant  to  its  presi- 
dent held  inadmissible.  Snyder  v.  Patton  & 
Gibson  Co.  [Mich.]  12  Det.  Leg.  N.  1041,  106 
N.  W.  1106.  In  action  against  alleged  part- 
ners, declaration  of  one  defendant  to  officers 
of  plaintiff  as  to  another  defendant's  being 
a  partner  was  inadmissible.  Third  Nat. 
Bank  v.  Fults,  115  Mo.  App.  42,  90  S.  W.  755. 
Evidence  of  statements  by  a  defendant  to  a 
co-defendant  in  tlie  absence  of  otlier  parties 
was  hearsay.  AVatkins  v.  Robertson  [Va.] 
54  S'.  E.  33.  Communications  between  a 
party  to  a  suit  and  his  employes,  not  in  the 
presence  of  the  adverse  party  and  of  which 
he  lias  no  notice,  are  not  admissible  in  his 
behalf  unless  a  part  of  the  res  gestae.  Vale 
V.  Suiter,  58  W.  Ya.  353,  52  S.  E.  313.  After 
written  indorsement  extending  broker's  con- 
tract had  been  made^  a  statement  made  by 
a  party  to.  witness,  in  the  absence  of  the 
other  party,  as  to  his  understanding  of  what 
had  been  done,  was  inadmissible.  Clark  v. 
Dalziel  [Cal.  App.]  84  P.  429.  Letter  from 
plaintiff  to  his  agent,  with  which  defendant 
was  not  shown  to  have  any  connection  or 
knowledge,  was  inadmissible  against  him. 
Blair  v.^Baird  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  59,  94  S.  W.  116.  In  an  action  on  a  note,  a 
declaration  by  plaintiff's  intestate  made  to  a 
witness  just  before  the  intestate  went  to  a 
hospital  during  his  last  illness  to  "save 
this  note  for  me  until  I  get  back"  was  a 
declaration  of  owneriihip  of  the  note  imply- 
ing that  it  was  due  and  unpaid,  and  inadmis- 
sible. Steltemeier  v.  Barrett,  115  Mo.  App. 
323,  91  S.  W.  56.  In  action  for  malicious 
prosecution,    defendo-nt's    statement    that    he 


desired  the  prosecution  dismissed  was  in- 
admissible. Rutherford  v.  Dyer  [Ala.]  40 
So.  974.  A  memorandum,  signed  only  by 
plaintiff,  showing  an  exchange  whereby  he 
came  into  possession  of  a  mare  held  inad- 
missible, in  replevin  to  recover  the  mare, 
OS  a  self-serving  declaration.  Lowe  v.  Don- 
nelly [Colo.]  85  P.  318.  Recitals  of  pedi- 
gree in  a  deed,  not  an  ancient  document, 
held  incompetent  as  against  strangers  to 
the  deed.  Mace  v.  Duffy,  39  Wash.  597,  81  P. 
1053.  Where  issue  was  validity  of  a  con- 
tract transferring  monej',  in  a  suit  between 
the  transferee  and  the  administrator  of 
the  transferor,  declarations  of  the  decedent 
transferor  tliat  the  transferee  was  after  her 
money  and  that  she  did  not  want  him  to  have 
it  were  inadmissible,  being  in  her  own  in- 
terest. Drefahl  v.  Security  Sav.  Bank  [Iowa] 
107  N.  W.  179.  Recital  in  deed  to  heirs  of  a 
living  person  that  latter  had  paid  a  certain 
consideration  to  the  grantor  is  inadmissible, 
in  ejectment  by  his  children,  as  against  a 
defendant  claiming  under  such  person. 
Campbell  v.  Everhart,  139  N.  C.  503, 
52  S.  E.  201.  In  suit  to  reform  a 
deed,  reciting  love  and  affection,  state- 
ments- of  grantor  to  draftsman  in  absence  of 
grantee,  to  the  effect  that  tlie  real  considera- 
tion was  an  agreement  to  build  on  the  land 
and  to  render  certain  services  to  the  grantor. 
Graham  v.  Strawsburg  [Ky.]  91  S.  W.  737. 
Memorandum  of  insured,  showing  he  was 
innocently  mistaken  as  to  the  amount  of  his 
insurance,  not  made  in  a  regular  account 
book,  held  incompetent  as  a  self-serving 
declaration,  in  an  action  on  the  policy  de- 
fended on  the  ground  of  misrepresentations 
by  insured.  Provident  Sav.  Life  Assur.  Co. 
V.  Whayne's  Adm'r  [Ky.]  93  S.  W.  1049.  In 
an  action  for  willfully  and  wrongfully  ap- 
propriating plaintiff's  property,  evidence  of 
statements  of  one  defendant  that  he  had  not 
sold  the  property  to  a  co-defendant,  and 
that  the  latter  had  no  right  to  it,  not  made 
in  the  presence  of  tlie  other  defendants,  was 
hearsay.  Jackson  v.  Poteet  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  45,  89  S.  W.  980.  Where 
an  unincorporated  religious  society  sued  to 
quiet  title  to  land  taken  by  defendant's  an- 
cestor in  his  own  name,  records  kept  by  the 
an:;estor  were  evidence  that  he  was  acting 
for  the  society,  and  they  were  not  objec- 
tionable as  self-serving  declarations  dis- 
paraging defendant's  title.  First  Baptist 
Church  of  Sharon  v.  Harper,  191  Mass.  196, 
77  N.  E.  778.  The  president  of  a  company 
placed  on  the  back  of  returned  certificates 
an  indorsement  to  the  effect  that  the  cer- 
tificates had  been  assigned  to  him,  this  be- 
ing done  by  him  as  an  individual  and  not  in 
his  official  capacity.  Held  the  indorsements 
were  self-serving  declarations  and  incompe- 
tent. Geneva  Mineral  Spring  Co.  v.  Steele 
97  N.  Y.  S.  996.  In  action  by  contractor  on 
public  work  to  recover  for  unwarranted  de- 
duction from  contract  price,  a  letter  from 
official  of  public  works  department  to  plain- 
tiff, calling  attention  to  departures  from 
contract    terms,    was    incompetent,    being    ex 

I  parte    declarations.       Gearty    v.    New    York, 

,  183  N.  Y.   233,   76  N.   E.    12. 


7  Cu7-.  Law, 


EVIDEXCE  S  6C. 


1563 


binding  upon  him.=«  Thus,  in  the  case  of  a  conversation  with  the  witness  by  tele- 
phone, the  person  speaking  must  be  identified."  Such  a  conversation  can  be  proved 
by  a  third  person  only  when  both  parties  talking  are  identified  by  the  witness.-* 
An  interpreter  called  by  two  persons  speaking  difl'erent  languages  as  the  medium 
of  their  communication  with  each  other  is  regarded  as  their  joint  agent  for  that 
purpose,  and  statements  made  through  such  interpreter  are  regarded  as  the  state- 
ments of  the  persons  themselves  and  may  be  proved,  like  any  admission,  by  the  testi- 
mony of  any  person  who  heard  tbem  without  calling  the  interpreter  as  a  witness.^'* 
Admissions  and  declarations  of  an  agent  of  a  party,  against  the  interest  of  tlie 
party,  accompanying  and  explaining  acts  then  being  done  by  him,  so  as  to  consti- 
stute  a  part  of  the  res  gestae,^*  sucli  acts  being  within  the  scope  of  his  authority  as 


26.  Where  a  conversation  with  a  person 
is  soug-ht  to  be  proved  against  a  party,  the 
objection  that  the  identity  of  the  person 
talking-  with  tlie  party  is  not  sufficiently 
shown,  raises  a  question  of  fact,  not  of  lav«-. 
Prior  V.  Fuller,  73  N.  H.  608,  62  A.  716. 
Letter  and  verbal  statements  of  president  of 
corporation  held  competent  against  corpora- 
tion. Masonic  Temple  Safety  Deposit  Co. 
V.  Langfelt,  117  111.  App.  652.  Declarations 
as  to  incompetency  of  grantor  made  by 
grantee  before  she  acquired  title  held  in- 
competent in  action  against  heirs.  Benson 
V.  Raymond  [Mich.]  13  Det.  Leg.  N.  506, 
108  N.  W.  660.  Declarations  of  wife,  dur- 
ing life  of  her  husband,  impeaching  his  title, 
held  inadmissible  in  an  action  by  her  after 
his  death;  where  the  title  she  was  asserting 
depended  upon  her  husband's  title  her  decla- 
ration could  not  bind  his  estate.  Hoyt  v. 
Zumwalt  [Cal.]  86  P.  600.  Declarations  of 
one  joined  as  party  simply  because  his  wife 
was  plaintiff,  having  no  interest  in  the  land 
in  issue,  and  not  being  a  predecessor  in 
Interest  of  his  wife  nor  of  other  parties 
held  incompetent,  unless  authorized  by  his 
wife.  Daugherty  v.  Taylor,  140  N.  C.  446, 
53  S.  E.  296.  In  proceeding  to  try  title  to 
goods  levied  on  as  belonging  to  husband, 
but  claimed  by  the  wife,  declarations  of  the 
husband,  in  the  wife's  absence  and  after 
the  levy,  to  the  effect  that  the  goods  were 
his,  and  that  he  had  made  a  bill  of  sale  of 
them  to  his  wife  to  hinder  his  creditors, 
are  inadmissible  where  he  is  not  a  witness 
nor  a  party  to  the  issue.  Thomas  v.  Butler, 
24  Pa.  Super.  Ct.  305.  Son  having  given 
chattel  mortgage  to  father  obtained  what 
goods  he  could  without  paying  for  them. 
Held  his  declarations  tending  to  show  an 
intention  to  defraud  his  creditors  were  inad- 
missible against  his  father  without  other 
evidence  connecting  his  father  with  the 
fraud.  Mower  v.  McCarthy  [Vt.]  64  A.  578. 
Mere  relation  of  mortgagor  and  mortgagee, 
without  proof  of  collusion,  did  not  render 
sucli  declarations  competent  against  mortga- 
gee.    Id. 

27.  Telephone  conversation  competent 
when  party  speaking  was  identified.  Harri- 
son Granite  Co.  v.  Pennsylvania  R.  Co. 
[Mich.]  13  Det.  Leg.  N.  631,  108  N.  W.  1081. 
Where  party  making  an  offer  of  employment 
called  witness  up  and  made  the  offer  over  the 
telephone,  proof  of  the  offer  so  made  by  the 
witness  was  competent.  St.  Louis  S.  W. 
R.  Co.  V.  Kennedy  [Tex.  Civ.  App.]  96  S.  \V. 
653.  Question  of  identity  of  person  talking 
with    witness    over    tlie    teb='plione,    held    for 


the  jury,  where  witness  who  testified  to 
conversation  could  not  positively  identifv 
him  as  the  party  to  the  suit,  but  circum- 
stantial evidence  strongly  indicated  such 
party  as  the  speaker.  American  Nat.  Bank 
V.  First  Nat.  Bank  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  569,  92  S.  W.  439.  AVhere  a  witness 
in  testifying  as  to  a  conversation  had  by 
telephone  makes  a  positive  statement  as 
to  who  it  was  with  whom  he  conversed, 
and  he  is  not  cross-examined  as  to  the  iden- 
tity of  the  person  at  the  other  end  of  the 
wire,  the  conversation  is  admissible  notwith- 
standing the  uncertainty  which  may  exist 
as  to  the  identity  of  the  other  narty  speak- 
ing. Pullman  Co.  v.  Willett,  7  Ohio  C.  C. 
(N.   S.)    173. 

28.  Evidence  of  telephone  conversation 
inadmissible  where  witness  did  not  know 
party  he  could  not  see,  and  had  never  heard 
her  voice,  unless  she  was  the  party  he  had 
talked  to  in  morning  of  the  same  dav. 
Dunham  v.  McMichael,  214  Pa.  485  63  A. 
1007. 

20,  Kelly  v.  Ning  Yung  Benev.  Ass'n 
[Cal.  App.]    84  P.   321. 

30.  Admissions  of  an  agent  are  compe- 
tent against  the  principal  only  when  made 
during  the  continuance  of  the  agency  and  in 
regard  to  a  transaction  then  being  executed 
Peyton  v.  Old  Woolen  Mills  Co.  [Ky.]  91  s! 
W.   719. 

Declarations  of  agent  held  competent: 
Statements  made  by  insurance  agents  as  to 
reason  why  policy  in  his  hands  had  not  been 
delivered  to  insured  were  admissible  as  .a 
part  of  the  res  gestae.  Wheaton  v.  Liver- 
pool &  London  &  Globe  Ins.  Co.  [S.  D.]  101 
N.  W.  850.  Agent's  statements  during  ne- 
gotiations leading  up  to  contract  held  ad- 
missible against  principal  as  part  of  res 
gestae.  Grout  v.  Moulton  [Vt.]  64  A.  453. 
Statement  of  freight  agent  held  admissible 
in  action  for  injuries  to  horses  being  trans- 
ported where  made  in  response  to  inquiries 
by  the  shipper.  Louisville  &  N.  R.  Co.  v. 
Brown  [Ky.]  90  S.  "W.  567.  Declaration.'^ 
of  the  agent  of  the  guarantor  of  a  contract, 
made  in  connectfon  witli  its  assent  to  re- 
scission of  the  contract,  and  stating  reasons 
why  the  guarantor  refused  to  refund  tlie 
money  paid  by  the  other  party,  were  held  not 
objectionable  as  relating  to  a  past  transaction 
in  an  action  to  recover  on  the  guaranty. 
Aetna  Indemnity  Co.  v.  Auto-Traction  Co. 
[C.  C.  A.]  147  F.  95.  Statement  of  motor- 
man,  immediately  after  accident  to  pas- 
senger, that  he  was  under  the  impression 
that    the    passenger    had    previously    got    off 
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agent,^^  are  competent  against  the  principal,  and  the  rule  applies  to  declarations  hj 


admissible.  McDonoug-h  v.  Boston  El.  R.  Co., 
191  Mass.  509,  78  N.  B.  147.  Representations 
of  agent  of  carrier  who  made  arrangements 
with  shipper  to  transport  live  stock,  as  to 
the  time  required  for  shipment  held  compe- 
tent evidence.  Missouri,  etc.,  R.  Co.  v.  Stan- 
field  Bros.  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep, 
.301,  90  S.  W.  517.  Statements  by  custodian 
of  dog  tending  to  show  knowledge  of  it.s 
A  icious  nature  admissible  against  defendant, 
owner  of  the  dog.  Soronen  v.  Von  Pustau, 
98  N.  Y.  S.  431.  Admission  by  a  foreman, 
in  connection  with  management  of  the  busi- 
ness, tending  'to  show  knowledge  of  a  de- 
fective appliance  whicli  caused  an  injury, 
admissible  against  corporation.  Cudahy 
Packing  Co.  v.  Hays  [Kan.]  85  P.  811.  In 
action  for  injuries  caused  by  coming  into 
contact  witli  electric  wires,  statements  made 
by  defendant's  agent  and  employe  concern- 
ing tlie  electric  apparatus,  while  he  was  in- 
specting it  after  the  accident  were  held 
competent.  City  of  Austin  v.  Nuchols  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  156,  94  S.  W. 
336.  In  action  for  injuries  caused  by  escape 
of  train  down  a  grade,  evidence  that  the 
engineer  said  that  brakes  did  not  work 
when  train  was  9  miles  from  the  grade  was 
admissible.  Louisville  &  N.  R.  Co.  v.  Bohan 
JTTenn.]  94  S.  W.  84.  The  declarations  ot 
an  agent  are  admissible  against  the  princi- 
pal only  when  made  in  regard  to  a  transac- 
tion in  the  course  of  his  agency  pending  at 
the  very  time  of  the  declaration,  and  where 
the  statements  or  declarations  are  a  part 
of  the  res  gestae.  Herman  Waldeck  &  Co.  v. 
Pacific  Coast  S.  S.  Co.  [Cal.  App.]  83  P.  158. 
Beclarations  of  agent  held  incompetent: 
Statements  of  section  foreman  that  he  had 
torn  down  plaintiff's  fence,  after  the  act, 
held  incompetent  against  railway  company. 
Gulf  etc.,  R.  Co.  v.  McMurrough  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  476,  91  S.  W.  320. 
Admissions  by  agent  with  respect  to  a  past 
transaction,  not  a  part  of  the  res  gestae, 
are  incompetent  against  the  principal.  Hel- 
big  V.  Citizens  Ins.  Co.,  120  111.  App.  58.  In 
action  against  carrier  for  assault  by  con- 
ductor on  a  passenger,  a  conversation  be- 
tween the  conductor  and  passenger  3  weeks 
after  the  assault  was  inadmissible.  Louis- 
ville &  N.  R.  Co.  V.  Williamson  [Ky.]  96  S. 
W  1130.  Declarations  explanatory  of  a  past 
act  of  the  agent  which  was  within  the  scope 
of  his  agency  are  incompetent.  Herman 
■Waldeck  &  Co.  v.  Pacific  Coast  S.  S.  Co. 
[Cal.  App.]  83  P.  158.  What  brakeman  said 
to  third  persons  about  passenger  who  he 
ejected,  after  such  act,  was  inadmissible. 
Southern  R.  Co.  v.  Thurman  [Ky.]  90  S.  W. 
240  Admissions  of  engineer,  long  after  ac- 
cident caused  by  his  negligence,  held  in- 
competent against  the  railway  company. 
lUinois  Cent.  R.  Co.  v.  Houchms  [Ky.]  89 
S  W  530  Receipt  given  by  agents  inad- 
missible because  not  shown  to  have  been 
given  as  agents  for  defendant.  Foreman  y. 
German  AUiance  Ins.  Ass'n.  104  Va.  694. 
52  S  E  337.  Declarations  of  cattle  drovers, 
the  day  after  a  vicious  steer  injured  plain- 
tiff that  they  knew  the  steer  was  vicious, 
inadmissible.  Harris  v.  Carstens  Packing 
Co  [Wash.]  86  P.  1125.  In  action  for  delay 
in '  delivery    of    telegram,    evidence    of    suTj- 


sequent  admissions  and  declarations  of  de- 
fendant's agent  as  to  why  it  was  not  de- 
livered sooner  was  inadmissible.  Hamrick 
V.  Western  Union  Tel.  Co.,  140  N.  C.  151,  52 
S.  E.  232.  Statements  made  to  witness  by 
a  section  boss,  after  an  animal  had  been 
killed  by  a  train,  as  to  where  the  accident 
occurred,  and  what  the  crew  did  with  the 
animal,  held  incompetent  as  not  a  part  of 
the  res  gestae,  and  outside  tlie  scope  of 
his  agency.  Poindexter  &  Orr  Live  Stock 
Co.  v.  Oregon  Short  Line  R.  Co.  [Mont.]  83 
P.  886.  In  action  against  a  lighting  com- 
pany for  deatli  of  a  lamp  trimmer  by  an 
electric  sliock,  evidence  by  a  witness  that 
he  heard  a  former  superintendent  say  some 
years  before  tliat  the  hoods  used  on  tlie 
lamps  were  unsafe  was  inadmissible.  Gard- 
ner V.  Schenectady  R.  Co.,  98  N.  Y.  S.  1034. 
In  action  for  damages  for  injuries  to  sliip- 
ment  of  pelts,  a  letter  written  by  an  agent 
of  defendant  after  the  pelts  had  been 
sliipped.  relating  to  the  manner  of  packing 
and  stowing,  was  incompetent.  Herman 
Waldeck  &  Co.  v.  Pacific  Coast  S.  S.  Co. 
[Cal.  App.]  83  P.  158.  In  action  against 
an  express  company  for  injuries  to  goods 
wliile  in  its  possession  as  carrier,  evidence 
of  a  statement  by  one  of  its  servants,  aftep 
the  goods  had  been  -  delivered,  that  they 
were  not  in  good  condition  when  delivered 
was  incompetent.  Hoffman  v.  Metropolitan 
Exp.  Co.,  97  N.  Y.-  S.  838.  In  action  for  kill- 
ing an  animal  on  a  railway  track,  declara- 
tions of  the  conductor,  two  days  after  the 
event,  tending  to  show  that  the  train  chased 
tlie  animal  until  it  caught  up  with  and 
killed  it,  were  inadmissible  against  the  com- 
pany. International,  etc.,  R.  Co.  v.  Carr 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  864,  91 
S.  W.  858.  In  action  for  loss  by  fire  caused 
by  failure  to  supply  water,  an  admission 
by  the  employe  in  cliarge  of  tlie  waterworks, 
while  he  was  on  the  grounds  near  the  reser- 
voir, that  there  was  a  fire  and  he  did  not 
have  a  bit  of  water,  was  held  not  a  part  of 
the  res  gestae.  Shelbyville  Water  &  Light 
Co.  V.  McDade   [Ky.]   92  S.  W.  568. 

31.  Declarations  of  an  officer  or  agent 
while  acting  within  the  scope  of  his  au- 
thority or  employment  are  binding  on  the_ 
corporation  or  person  represented  by  him 
in  the  transaction.  Declarations  of  street 
and  sidewalk  commissioner  as  to  dangerous 
condition  of  certain  structures  over  the 
walks,  made  while  supervising  their  erec- 
tion, held  admissible  against  the  city.  Far- 
rell  V.  Dubuque,  129  Iowa,  447,  105  N.  W.  696. 
■What  secret  but  accredited  agent  said  and 
did  within  the  scope  of  his  authority  held 
admissible  against  principal.  Schiffer  v. 
Anderson  [C.  C.  A.]  146  F.  457.  Where  there 
was  prima  facie  proof  that  an  agent  had 
authority  in  the  transaction  in  issue,  his 
letters  and  statements  relating  thereto  worre 
admissible.  Hoffman  Heading  &  Stave  Co. 
V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  94  S. 
W.  597.  Statements  of  person  delegated  to 
represent  a  party  in  a  certain  negotiation 
held  competent  evidence  against  him.  Mc-, 
Neese  v.  Carver  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  820,  89  S.  W.  430.  Statements  of  re- 
ceiving  clerk  and   cashier  in  the  main   office 
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public  oiEcers.^^  There  must  be  at  least  a  prima  facie  showing  of  the  existence  of 
the  agency  before  such  admissions  or  declarations  are  admissible  ;^^  neither  the  fact 
of  agency/*  nor  the  extent  of  an  agent's  authority ,^^  can  be  shown  by  declarations 


of  a  telegraph  company,  respecting  matters 
within  the  apparent  scope  of  their  author- 
ity, are  not  hearsay.  Western  Union  Tel. 
Co.  V.  Wells  [Fla.]  39  So.  838.  Statements 
of  general  manager  of  corporation,  made  at 
its  office,  of  which  he  was  apparently  in 
charge,  as  a  consequence  of  which  proceed- 
ings in  an  action  by  the  corporation  were 
actually  stayed,  accompanied  by  evidence 
of  his  subsequent  acting  with  authority  in 
the  matter,  are  admissible  in  evidence 
against  the  corporation.  Carey  v.  W^olff  & 
Co.,  72  N.  J.  Law,  510,  63  A.  270.  Where  a 
business  transaction  w^as  arranged  by  an 
agent  whose  action  w^as  aftervirards  ratified 
by  his  principal,  conversations  between  the 
agent  and  the  other  party  at  the  time, 
throwing  light  upon  the  intended  contract, 
were  admissible,  regardless  of  the  scope  of 
the  agent's  original  autliority.  Hamilton 
V.  Schlitz  Brewing  Co.,  129  Iowa,  172,  105 
N.  W.  438.  On  the  issue  of  place  of  deliv- 
ery of  wood,  the  declaration  of  defendant's 
president,  w^lio  made  the  contract  with  plain- 
tiff, in  plaintiff's  presence,  that  plaintiff 
need  not  deliver  on  tlie  right  of  way,  and 
that  it  would  be  paid  for  wliere  it  was,  was 
admissible  against  defendant.  Ives  v.  At- 
lantic &  N.  C.  R.  Co.  [N.  C]  55  S.  E.  74 
In  action  against  corporation  to  enjoin  use 
of  certain,  easement  for  private  purposes, 
declarations  of  corporation  president,  when 
purchasing  a  lot,  with  reference  to  an  ad- 
joining easement,  were  admissible.  Mar- 
shall v.  Columbia  &  E.  C.  Elec.  St.  R.  Co., 
73  S.  C.  241,  53  S.  E.  417.  Acts  of  general 
manager  of  railroad  shown  to  have  been 
assented  to  by  company  were  provable  to 
show  the  extent  of  his  authority.  Arkansas 
S.  W.  R.  Co.  V.  Dickinson  [Ark.]  95  S.  W. 
802. 

Admissions  or  declarations  of  an  agent 
are  inadmissible  against  the  principal,  un- 
less made  during  the  transaction  of  busi- 
ness for  the  principal,  witliin  the  scope  of 
tlie  agency.  Letter  of  insurance  agents  held 
not  binding  on  company.  Shoemaker  v. 
Commercial  Union  Assur.  Co.  [Neb.]  106 
N.  W.  316.  Where  manager  of  branch 
bucket  shop  sought  to  recover  money  paid 
by  him  on  speculation  deals  with  his  em- 
ployer, memoranda  given  by  his  own  clerk, 
who  had  no  power  to  act  for  the  manager's 
employer,  were  inadmissible,  being  outside 
the  scope  of  the  clerk's  authority.  Mc- 
Carthy v.  Meaney,  183  N.  Y.  190,  76  N.  E.  36. 
Declarations  of  county  officials  held  incom- 
petent to  impeach  county's  title  to  certain 
lands.  Lamar  County  v.  Talley  [Tex.  Civ. 
App.]    94    S.    W.    1069. 

3Iere  admissions  of  lisiSiility  by  an  agent 
are  not  usually  competent  against  the  prin- 
cipal. In  action  for  injuries  sustained  in 
collision,  admission  by  motorman  that  it 
Tvas  his  fault  was  not  competent  to  prove 
negligence  of  defendant.  Robinson  v.  Old 
Colony  St.  R.  Co.,  189  Mass.  594,  76  N.  E. 
190.  In  action  for  death  caused  by  break- 
ing of  a  wheel  on  a  machine,  evidence  that 
the  manager,  not  shown  to  be  an  officer  of 
or  to  have  an  interest  in  t'ne  defendant  com- 


pany, told  plaintiff  that  he  was  sorry  and 
did  not  feel  clear,  and  would  pay  certain 
bills  for  her,  was  incompetent  against  de- 
fendant. Stecher  Cooperage  Works  v.  Stead- 
man  [Ark.]  94  S.  W.  41.  Admissions  of  lia- 
bility made  by  a  servant  who  is  not  a  gen- 
eral agent,  or  while  not  engaged  in  the  per- 
formance of  his  duty,  are  inadmissible 
against  the  master.  McDonough  v.  Boston 
El.   R.   Co.,    191   Mass.    509,    78   N.    E.    141. 

Contra:  The  admission  of  one  who  is  held 
out  as  general  sales  manager  for  a  company, 
of  liability  for  compensation  for  a  sale,  is 
admissible  against  the  company.  Garfield  v. 
Peerless  Motor  Car  Co.,  189  Mass.  395,  75 
N.    E.    695. 

33.  Testimony  of  village  trustees  at  a 
coroner's  inquest  on  the  body  of  a  person 
killed  by  contact  witli  wires  hanging  in  a 
street  is  not  admissible  in  an  action  for  the 
death  to  show  notice  of  the  dangerous  con- 
dition on  the  part  of  the  village  authorities. 
Fox  V.  Manchester,  183  N.  Y.  141  75  N  E. 
1116. 

33.  Declarations  of  agent,  written  and 
oral,  inadmissible  against  principal  without 
proof  aliunde  of  agency.  Fifer  v.  Clearfield 
&  C.  Coal  &  Coke  Co.  [Md.]  62  A.  1122. 
Agency  cannot  be  proved  by  declarations  or 
admissions  of  the  alleged  agent;  there  must 
be  some  otlier  evidence  of  agency  to  make 
such  declarations  admissible.  Eagle  Iroh 
Co.  V.  Baugh  [Ala.]  41  So.  663.  Acts  or 
statements  of  one  not  shown  to  have  au- 
thority to  represent  defendant  In  transac- 
tion inadmissible  against  him.  St.  Louis  S. 
W.  R.  Co.  v.  Irvine  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  822,  89  S.  W.  428.  Conversation  of 
chairman  of  a  city  commission  with  foreman 
of  electric  plant  inadmissible  where  chair- 
man was  not  shown  to  be  the  agent  of  the 
commission  or  the  city  for  settling  claims 
for  injuries.  City  of  Austin  v.  Porbis  [Tex.] 
13  Tex.  Ct.  Rep.  818,  89  S.  W.  405.  Acts  and 
declarations  of  a  third  person  are  inadmissi- 
ble against  a  party  unless  such  third  person 
is  shown  to  be  the  party's  agent,  and  agenvy 
must  be  shown  otherwise  than  by  the  per- 
son's declarations.  Jackson  v.  American 
Tel.  &  T.  Co.,  139  N.  C.  347,  51  S.  E.  1015. 
Declarations  of  a  person  claimed  to  be  tlie 
agent  of  another  are  not  admissible  to  affect 
such  other  person,  or  show  his  connection 
with  the  transaction  under  discussion,  with- 
out proof,  of  the  agency  of  the  person  mak- 
ing them.  Indiana  Fruit  Co.  v.  Sandlin,  125 
Ga.  222,  54  S.  E.  65.  There  is  no,  legal  pre- 
sumption that  an  officer  of  a  corporation  has 
power  or  authority  to  bind  the  corporation 
by  his  admissions.  Admission  by  vice-presi- 
dent and  director  of  bank  excluded  as 
against  bank.  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73  N.  H. 
465,  62  A.  971.  Testimony  of  person  that  he, 
was  employed  by  a  secretary  of  a  corpora- 
tion admissible  where  there  was  other  proof 
that  the  person  employing  him  was  such 
secretary.  Kelly  v.  Ning  Yung  Benev.  Ass'n 
[Cal.   App.]    84   P.   321. 

34.  Declarations  of  an  agent  are  incom- 
petent to  prove  the  agency.     Shesler  v.  Pat- 
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of  the  alleged  agent.  Extrajudicial  admissions  made  by  an  attorney  in  the  man- 
agement of  litigation,  for  the  purpose  of  influencing  the  proceedings  in  the  cause, 
are  admissible  against  the  party  ;^^  such  an  admission  may  be  withdrawn  before  it 
is  acted  upon,  but  its  withdrawal  goes  only  to  its  weight,  not  to  its  competency,  as 
evidence.^'^ 

Wliere  several  persons  are  jointly  interested  the  admissions  of  one  may  be  shown 
against  all.^'  Otherwise,  an  admission  may  be  proven  only  against  the  person  mak- 
ing it,  or  one  whom  he  represents.''^  Tt  is  said  that  the  great  weight  of  both  reason 
and  authority  is  against. the  admission  of  declarations  of  one  legatee  or  devisee  in 
will  contests, ■*"  but  there  is  a  conflict  upon  this  question.'*^  After  proof  of  a  part- 
nership/^ the  act  or  declaration  of  a  partner  within  the  scope  of  the  partnership, 
and  during  its  existence,  is  competent  against  the  firm.*^  When  fife  existence  of  a 
conspiracy  has  been  prima  facie  established,**  acts  and  declarations  of  conspirators, 
after  formation  of  the  conspiracy,  and  prior  to  its  consummation,  made  during  the 
execution  of  tlie  common  purpose,  are  admissible  against  all.*°  An  act  or  declara- 
tion of  a  co-conspirator  after  the  purpose  of  the  conspiracy  has  been  accomplished 
is  inadmissible  against  another.*®  While  the  fact  of  a  conspiracy  cannot  be  proved 
by  evidence  of  declarations  of  a  co-conspirator,*^  this  rule  does  not  render  incom- 
petent testimony  of  one  who  admits  fhat  he  was  a  conspiratorj  to  the  fact  of  the 
conspiracy,  and  to  what  was  said  and  done  in  furtherance  of  the  common  object.** 

An  admission  against  interest  is  not  admissible  in  evidejice  as  such  unless  it 
is  made  upon  the  positive  knowledge  of  the  person  making  it.*^  If  it  appears  from 
the  statement  itself  that  it  is  based  upon  information  derived  from  another,  it  is 
hearsay  and  incompetent.^"  An  admission  or  declaration  of  a  party  is  of  course 
inadmissible  unless  relevant  to  issues  in  the  case.^^ 


ton,  100  N.  Y.  S.  286.  Declarations  of  a  per- 
son that  he  is  the  agent  of  another  are 
no  proof  of  the  fact  of  agency.  Indiana 
Fruit  Co.  V.  Sandlin,  125  Ga.  222,  54  S.  E.  65. 
Declarations  of  salesman  at  time  he  took  an 
order  as  to  his  authority  held  inadmissible 
against  principal.  Gould  v.  Gates  Chair  Co. 
[Ala.]  41  So.  675.  Fact  of  agency  or  ex- 
tent of  authority  cannot  be  shown  by  agent's 
statements  or  representations.  Peyton  v. 
Old  Woolen  Mills  Co.  [Ky.]  91  S.  W.  719. 
When  issue  was  whether  a  person  acted  for 
his  wife  in  certain  transactions,  his  state- 
ments in  her  absence  were  incompetent  to 
show  his  agency   for  her.      Id. 

35.  Peyton  v.  Old  Woolen  Mills  Co.  [Ky.] 
91    S.   W.    719. 

36,  37.     Liberty  v.  Haines   [Me.]    64  A.   665. 

38.  Stamnes  v.  Milwaukee  S.  L.  R.  Co. 
[Wis.]  109  N.  W.  100.  Where  parties  are 
co-operating  in  a  joint  enterprise,  the  ad- 
missions of  one  are  binding  upon  the  others. 
Summerville  v.  Penn  Drilling  Co.,  119  111. 
App.    152.    ' 

39.  In  suit  against  owner  and  mortgagee 
to  condemn  land,  an  option  previously  given 
by  the  owner  alone  to  sell  at  a  certain  price 
was  inadmissible.  Stamnes  v.  Milwaukee 
&  S.  L.  R.  Co.  [Wis.]  109  N.  W.  100.  Decla- 
rations of  one  defendant  do  not  bind  all  in 
the  absence  of  proof  or  admission  that  they 
are  engaged  in  a  joint  enterprise.  Whaples 
V.   Fahys,   109  App.  Div.    594,   96  N.  Y.   S.   323. 

40.  When  mental  capacity  is  in  issue.  In 
re  Dolbeer's  Estate  [Cal.]  86  P.  695.  In  will 
contests,  where  there  are  several  benefici- 
aries, the  admissions  against  interest  of  one 


are  inadmissible.  Fothergill  v.  Fothergill, 
129  Iowa.  93,  105  N.  W.  377;  King  v.  Gils.-n, 
191   Mo.    307,   90   S.   W.    367. 

41.  See  authorities  pro  and  con  cited  in 
In   re   Dolbeer's   Estate    [Cal.]    86   P.    695. 

42.  Conversation  of  two  partners  as  to 
taking  In  a  third,  not  in  the  presence  of  tlie 
third  party,  is  incompetent.  Providence 
Mach.  Co.  V.  Browning,  72  S.  C.  424.  52  S.  B. 
117. 

43.  Code  Civ.  Proc.  §  1S70.  subd.  5.  Don- 
dero   V.    O'Hara    [Cal.   App.]    86    P.    9S5. 

44.  There  must  be  prima  facie  proof  of 
the  existence  of  a  conspiracy  before  decla- 
rations of  one  conspirator  are  admissible 
against  others.  Mower  v.  McCarthy  [Vt.] 
64  A.  578.  To  render  competent  acts  and 
declarations  of  one  conspirator  against  the 
others,  there  must  first  be  sufficient  proof 
to  establish  prima  facie  in  the  opinion  of 
the  court  the  existence  of  the  conspiracy, 
or  the  person  offering  such  proof  must 
undertake  to  supply  such  preliminarj''  evi- 
dence at  a  later  stage  of  the  trial.  Law- 
rence V.   State   [Md.]   63  A.   96. 

45.  Lawrence  v.  State  [Md.]  63  A.  96. 
After  evidence  of  a  conspiracy  has  been  in- 
troduced, admissions  of  a  conspirator  are 
competent.  Meier  v.  Buchter,  197  Mo.  68. 
94  S.  W.  883.  Rule  applied  in  will  contest 
where  conspiracy  of  contestees  to  defraud 
was    alleged.      Id. 

46.  Conversation  as  to  whereabouts  of 
stolen  watch  incompetent.  State  v.  Wells 
[Mont.]    83    P.    476. 

47.  48.  People  V.  Zimmerman  [Cal.  App.] 
84   P.   446. 
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Declarations  against  interest  are  admissible  in  their  entirety/^  and  ^licrc  a 
portion  of  "such  a  declaration  has  been  introduced  by  one  party^  the  other  may  r5liow 
the  entire  statement  or  d.ocument."^  An  alleged  admission  having  been  introduced 
by  one  party,  the  other  may  introduce  evidence  to  explain  it  or  destroy  its  effect."'* 

(§6)  D.  Declarations  of  a  person  since  deceased.^^ — Declarations  of  a  per- 
;<on  relating  to  relevant  facts  are  admissible,  even  as  between  third  parties,"^  "where 
it  appears  that  the  declarant  is  dead,  that  the  declaration  was  against  his  pecuniary 
or  proprietary  interest,  that  he  had  competent  knowledge  of  the  fact  declared,  and 
that  he  had  no  probable  motive  to  falsify.^^  In  some  jurisdictions,  declarations  of 
a  person  since  deceased  are  admissible,  even  though  not  against  the  interest  of  the 
declarant,^^  but  such  declarations  are  not  entitled  to  much  weight.^^  By  statute  in 
]\Iassachusett3,  declarations  of  a  person  since  deceased  are  competent  if  made  in  go^3d 
faith,  before  commencement  of  the  action,  when  the  declarant,  if  living,  Avould  have 
been  a  competent  witness.^*'  Such  declarations  are  not  inadmissible,  under  the 
statute,  because  put  in  writing."^  That  declarations  were  made  prior  to  the  enact- 
ment of  the  statute  does  not  render  them  incompetent.®^ 

§  7.     Documentary  evidence.     A.  In  general.'^" — A  written  instrument  upon 


49.  Maher  v.  Empire  Life  Ins.  Co.,  110 
App.  Div.    723,   96   X.   T.   S.   496. 

50.  Statement  in  proofs  of  death  as  to 
age  of  insured,  explicitly  based  on  informa- 
tion given  by  insured's  mother,  held  in- 
competent. Maher  v.  Empire  Life  Ins.  Co., 
110   App.   Div.   723,   96   N.   Y.    S.   496. 

51.  Womble  v.  V\"ilbur  [Cal.  App.]  86  P. 
916. 

52.  A  declaration   which   is   against   inter- 
•est     is     admissible     in     its     entirety,     though 

statements  contained  in  it,  which  constitute 
an  integral  or  substantial  part  of  it.  are  not 
against  interest.  Smith  v.  Moore  [X.  C] 
55  S.  E.  275.  Held  not  error  to  require 
letters  showing  admissions  to  be  read  in 
their  entirety.  Bosler  v.  Coble  [Wyo.]  84 
P.   895. 

53.  Where  part  of  an  abandoned  pleading 
•was  read  in  evidence,  and  this,  if  unex- 
plained, would  be  misleading,  the  remainder 
of  the  pleading  was  competent.  Galveston, 
etc.,  R.  Co.  V.  Fitzpatrick  [Tex.  Civ.  App.] 
14   Tex.    Ct.   Rep.    790,    91   S.   W.   355. 

54.  A  plaintiff  may  testify  that  he  did 
not  make  statements  which  would  warrant 
certain  allegations  in  the  pleading  drawn 
by  his  attorney.  Galveston,  etc.,  R.  Co.  v. 
Fitzpatrick  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
790.  91  S.  W.  355.  Conversation  between 
two  defendants,  relating  to  subject-matter 
of  letter  written  by  one  of  them  and  tend- 
ing to  explain  a  statement  claimed  by  plain- 
tiff to  be  an  admission,  held  admissible, 
though  not  had  in  presence  of  plaintiff  or 
his  agent.  Dennie  v.  Clark  ICal.  App.]  87 
P.    59. 

55.  See    5    C.    L.    1342. 

.56.     Smith   V.    Moore    [N.    C]    53    S.    E.    275.  ; 

57.     Smith   v.   Moore    [N.   C]    55    S.    E.    275.  j 
Declarations    of    person    as    to    location    of   a  ! 
marked    corner    admissible    when    declarant  1 
was  dead  and  disinterested  and  declarations  j 
were    made    ante    litem    motam.     Bullard    v. 
Hollingsworth,    140    N.    C.    634,    53    S.    E.    441.  j 
Declarations    of   person   since    deceased,    who 
lived    in    vicinity    of    land,    made    when    dis- 
interested,   as    to    the    location    of    a    corner 
marked     by     a    pine     tree,     held     competent. 


Broadwell  v.  Morgan  [X.  C]  55  S.  E.  340. 
Declarations  of  a  deceased  person  as  to 
boundaries  held  incompetent  because  proper 
preliminary  showing  as  to  knowledge  of 
declarant,  his  interest  at  the  time,  etcr,  was 
not  made.  Hill  v.  Dalton,  140  N.  C.  9  52  S 
E.    273. 

5S.  Declarations  of  a  surveyor  who  is  df^- 
ceased,  he  being  shown  to  have  been  in  a 
position  to  know  the  fact  which  the  decla'^a- 
tion  concerns,  is  admissible,  and  sucli  decla- 
ration may  be  expressed  in  field  notes  even 
in  a  junior  survey.  Key&tone  Mills  Co.  v. 
Peach  River  Lumber  Co.  [Tex.  Civ.  App.] 
96  S.  TV.  64. 

59.  Subsequent  declarations  of  a  grantee 
that  an  absolute  deed  was  intended  as  a 
mortgage,  will  "be  closely  scrutinized  after 
the  death'  of  the  declarant  and  will  not, 
without  corroboration,  be  sufficient  to  over- 
come previous  conduct  of  the  parties.  "U'il- 
son  V.  Terry  [X.  J.  Eq.]   62  A.  310. 

60.  Mass.  Rev.  Laws,  c.  175,  §  66.  Hall  v. 
Reinherz  [Mass.]  77  N.  E.  880.  Under  Rev. 
Laws,  c.  175,  §  66,  declarations  of  a  former 
occupant  of  land,  since  deceased,  who  tlie.i 
claimed  under  a  deed,  were  competent.  Luce 
V.  Parsons  [Mass.]  77  N.  E.  1032.  Declara- 
tions of  a  person  since  deceased,  at  time 
boundary  wall  was  being  built  between  his 
and  another's  land,  that  "we  will  give  and 
take,"  held  admissible,  being  apparently 
made  in  good  faith,  before  commencement 
of  action.  Gray  v.  KelleV.  190  Mass.  1S4, 
76  X.  E.  724.  Declarations  of  decedent  direct- 
ing subordinates  to  do  certain  •work  of 
which  he  was  in  charge  admissible.  Put- 
nam V.  Harris  [Mass.]  78  X.  E.  747.  Under 
Rev.  Laws,  c.  175,  §  66,  providing  for  tlie 
admission  in  evidence  of  declarations  of  de- 
ceased persons,  cumulative  evidence  of  such 
declarations  may  be  introduced.  Weeks  v. 
Boston  El.  R.  Co.,  190  Mass.  563,  77  N.  E. 
654. 

61.  Written  statement  by  girl  seduced 
admitted,  after  her  death,  in  civil  action  by 
her  foster  parent  for  her  seduction.  Hall 
V.  Reinherz   [Mass.]  77  N.  E.  880. 

63.     Hall  v.  Reinherz   [Mass.]    77  X.   E.  880. 
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which  the  action  is  based,**  or  any  private  writing  the  contents  of  which  are  rele- 
vant and  material/^  is  admissible  in  evidence  when  the  proper  foundation  has  been 
laid,  by  due  and  sufficient  proof  of  its  authenticity®'  and  .proper  execution.®^     The 


63.     See  5  C.  L.  1342. 

04.  Written  building  contract  admissible 
in  evidence  when  sued  on  and  pleaded  by 
either  party.  Neblett  v.  McGraw  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  496,  91 
S.  W.  309.  A  written  order  sued  up- 
on, and  not  denied  by  a  plea  of  non  est 
factum,  is  admissible  without  other  proof 
of  its  execution.  Fulton  v.  Sword  Medicine 
Co.  [Ala.]  40  So.  393.  Under  Code  1896  § 
1801,  providing  that  an  instrument  which  is 
the  foundation  of  the  suit,  the  execution  of 
which  is  not  denied  by  verified  plea,  is 
admissible,  a  note  sued  upon  may  be  ad- 
mitted though  not  proved  by  attesting  wit- 
ness, when  its  execution  is  not  denied. 
Gates  V.  Morton  Hardware  Co.  [Ala.]  4  0  So. 
509.  Where  the  party  producing  an  Instru- 
ment is  a  party  to  it  or  claims  under  it,  the 
production  of  it  dispenses  with  proof  of  Its 
execution.  Maffi  v.  Stephens  [Tex.  Civ. 
App.]    15    Tex.    Ct.    Rep.    140,    93    S.    W.    158. 

65.  Letter  between  parties  relating  to  and 
explaining  a  transaction,  and  constituting 
part  of  a  correspondence  concerning  such 
matter,  held  admissible.  Frame  v.  Oregon 
Liquor  Co.  [Or.]  85  P.  1009.  Bucket  shop 
operator  telegraphed  orders  to  main  office 
and,  when  accepted,  gave  customers  a  mem- 
orandum of  the  deal.  Held,  such  memoran- 
dum, being  evidence  of  the  contract  or 
wager,  was  admissible  in  an  action  under 
the  statute  to  recover  money  paid  on  a 
wager.  McCarthy  v.  Meaney,  183  N.  T. 
190,  76  N.  E.  36.  Letters  by  one  party  to 
the  other  are  admissible  regardless  of  how 
received.  North  American  Ace.  Ins.  Co.  v. 
Williamson,   118   111.  App.   670. 

66.  Contract  resulting  from  correspond- 
ence, and  shown  to  have  been  acted  upon 
by  the  parties  and  recognized,  held  suffi- 
ciently authenticated  so  as  to  be  admissible 
in  evidence.  Richards  v.  Herald  Shoe  Co. 
[Ala.]  39  So.  615.  Letter  to  sales  agent  pur- 
porting to  come  from  defendant  company 
held  admissible  on  proof  that  it  was  writ- 
ten by  sales  manager,  who  signed  name  of 
company.  Garfield  v.  Peerless  Motor  Car 
Co.,  189  Mass.  395,  75  N.  E.  695.  Field  notes 
in  handwriting  of  county  surveyor,  contain- 
ed in  book  handed  down  by  predecessors 
In  office,  and  apparently  genuine,  held  ad- 
missible on  issue  of  boundaries.  Camp  v. 
League  [Tex.  Civ.  App.]  92  S.  W.  1062. 
Where  there  was  proof  that  many  letters 
passed  between  two  parties,  and  a  letter  was 
found  in  the  room  of  one,  in  the  handwrit- 
ing of  the  other,  it  was  properly  admitted 
in  evidence.  Purinton  v.  Purinton  [Me.]  63 
A.  925.  W^here  it"  was  shown,  in  an  action 
against  "W.  J.  Hayes  &  Sons"  that  tele- 
grams relating  to  a  certain  matter  had  been 
received  signed  "W.  J.  H.  &  Sons,"  a  tele- 
gram so  signed  and  relating  to  such  matter 
was  properly  received.  Interurban  Const. 
Co.  V.  Hayes,  191  Mo.  248,  89  S.  W.  927. 
Where  witness  said  he  knew  handwriting  of 
parties  to  lease  and  transfer  written  on  the 
back  of  it,  and  that  the  signatures  were 
in  the  handwriting  of  the  persons  who  ap- 
peared to  have  signed,  the  paper  was  admis- 


sible, the  transfer  being  acknowledged. 
Rutherford  v.  Dyer  [Ala.]  40  So.  974.  Dray 
receipts  not  objectionable  on  ground  that 
execution  was  not  shown,  where  it  appear- 
ed they  were  executed  by  a  witness. 
Houston  &  T.  C.  R.  Co.  v.  Bath  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  117,  90  S.  W.  55.  On 
issue  of  character  and  worth  of  paper  pur- 
porting to  be  certificate  of  trust  company, 
police  officer  having  testified  to  seizure  of 
certificates  and  certificate  book  of  the  con- 
cern, the  book  and  certificates  were  admis- 
sible to  identify  the  certificate  in  question. 
Lawrence  v.  State  [Md.]  63  A.  96.  In  gar- 
nishment proceedings,  where  garnishees 
claimed  they  did  not  buy  certain  property 
of  the  principal  defendants,  a  memorandum 
made  under  the  direction  of  and  read  and 
approved  by  defendant's  agent  who  nego- 
tiated the  sale,  and  given  to  the  garnishees, 
was  admissible  in  evidence.  Seitz  v.  Starks, 
[Mich.]  13  Det.  Leg.  N.  377,  108  N.  W.  354. 
Notes  not  admissible  to  show  Indebtedness 
of  mining  company  when  authority  for  their 
execution  was  not  shown.  Nixon  v.  Good- 
win [Cal.  App.]  85  P.  169.  A  paper  writing 
is  not  admissible  in  evidence,  where  its 
execution  is  denied  by  the  answer,  and  no 
evidence  is  offered  tending  to  show  that  it 
was  ever  in  fact  signed  by  the  parties  whose 
names  appear  as  the  subscribing  witnesses. 
Runner  v.  Ison,  8  Ohio  C.  C.  (N.  S.)  260.  The. 
fact  that  a  paper  writing  bears  date  forty 
years  prior  to  the  time  it  is  offered  in  evi- 
dence does  not,  standing  alone,  bring  it 
within  the  rule  as  to  ancient  instruments. 
Id.  Without  evidence  of  an  adjudication  of 
bankruptcy  or  the  appointment  of  a  trustee, 
a  letter  purporting  to  have  been  written  by 
a  trustee  was  inadmissible.  Killer  v.  Faick- 
ney  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  541,  94 
S.  W.  103.  In  order  that  a  receipt  may  be 
admissible  in  evidence,  the  authority  of  the 
signer  must  be  shown.  Brinn  v.  Levine,  97 
N.  Y.  S.  966.  Indorsements  on  mortgage 
properly  excluded  where  mortgage  note  was 
not  introduced  and  signatures  of  indorsers 
were  not  proven.  Hodge  v.  Hudson,  139  N. 
C.  358,  51  S.  E.  954.  An  unsigned  writing — 
purporting  to  be  a  memorandum  of  contract 
drawn  up  by  an  agent — but  not  shown  to 
have  been  submitted  to  the  parties  or  to 
embody  the  terms  to  which  they  agreed  is 
inadmissible.  Wood  v.  Holah  [Conn.]  64  A. 
220.  A  freight  receipt  to  which  the  name 
of  a  railway  agent  appears  to  have  been 
signed  by  stencil  is  not  admissible  in  evi- 
dence without  accompanying  proof  to  sliow 
that  he  issued  the  receipt,  or  that  its  genu- 
ineness has  been  recognleed  by  his  prin- 
cipal. Bell  Bros.  v.  Western  &  A.  R.  Co., 
125  Ga.  510,  54  S.  E.  532.  Letter  written  by 
auditor  of  the  state  to  a  patentee  whose 
name  did  not  appear  in  the  land  book  en- 
tries nearly  40  years  before  trial  transmit- 
ting to  him  a  certificate  of  redemption  from 
a  sale  made  under  such  entries  is  not  ad- 
missible to  prove  identity  of  the  land,  though 
found  among  the  papers  and  effects  of  such 
patentee,  long  after  his  death,  and  produc- 
ed, for  the  purpose,  by  his  grandson,  one  of 
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genuineness  of  a  letter  is  sufficiently  established  to  permit  its  introduction  in  evi- 
dence, when  it  is  shoTm  that  it  was  received  in  due  course  of  mail  in  response  to  a 
letter  sent  to  the  supposed  writer.*'^  T\^iere  a  letter  desired  to  be  introduced  is  a 
reply  to  another,  the  two  should  be  offered  together.^®  Where  the  execution  of  a 
written  instrument  or  paper  is  denied  under  oath,  the  party  relying  thereon  must  in 
the  first  instance  introduce  in  chief  all  of  his  evidence  tending  to  prove  its  execu- 
tion.'^'* The  execution  of  a  deed  properly  acknowledged  by  a  married  woman  and 
joined  in  by  tlie  husband  may  be  proved  in  any  manner  known  to  the  law.^^  A  deed 
is  not  inadmissible  on  account  of  insufficiency  of  the  description  unless  the  descrip- 
tion is  so  vague,  indefinite,  and  uncertain  as  to  render  the  deed  void  on  its  face.^^ 
If  the  description  is  such  that  the  land  can  be  identified  and  located  the  deed  is 
admissible."  The  rule  requiring  proof  by  attesting  witnesses  of  a  specialty  is  not 
applicable  to  a  bail  bond  required  to  be  attested  by  a  justice  of  the  peace  and  lack- 
ing his  signature.^*  An  ancient  record  or  document  if  it  comes  from  a  custody 
which  the  court  deems  proper,  and  is  itself  free  from  any  indication  of  fraud  or 
invalidity,  proves  itself."  Recitals  in  ancient  deeds  are  competent  evidence  of  the 
facts  recited.'^® 


the  plaintiffs.  V\'ebb  v.  Ritter  [W.  Va.]  54 
S.  E.  484.  Contract  specifications  inadmis- 
sible because  not  identified.  Streator  Inde- 
pendent Tel.  Co.  V.  Continental  Tel.  Con- 
struction   Co.,    118    111.    App.    14. 

67.  Under  Code  1896,  §  1797,  execution  of 
an  instrument  may  be  proved  by  the  mak- 
er, witliout  producing  an  attesting  witness; 
but  this  does  not  permit  proof  of  execution 
by  evidence  of  an  admission  of  the  maker. 
Lewis  V.  Glass  [Ala.]  39  So.  771.  Where 
there  Is  an  attesting  witness  to  an  instru- 
ment Its  execution  must  be  proved  by  such 
witness,  unless  he  is  without  the  jurisdiction 
of  the  court,  in  which  case  it  may  be  other- 
wise proved.  Code  1896,  §  992.  Id.  Where 
execution  of  a  note  is  denied  by  a  plea  of 
non  est  factum,  the  note  is  inadmissible 
without  extrinsic  proof  of  its  execution,  but 
slight  proof  is  sufficient.  Patton  v.  Bank 
of  La  Fayette,  124  Ga.  965,  53  S.  E.  664.  The 
sufficiency  of  such  preliminary  proof  is  for 
the  court.  Id.  Acknowledgment  held  to 
have  been  taken  by  notary  and  deed  was 
admissible.  Williams  v.  Cessna  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  162,  95  S.  W.  ^1106. 
Affidavit  of  forgery  being  filed  against  an 
agreement  by  a  grantee  to  reconvey,  it  was 
shown  that  the  grantee,  subscribing  wit- 
ness, and  notary  ^vere  dead;  that  agreement 
was  in  handwriting  of  a  subscribing  w^itness, 
and  that  grantee's  signature  was  in  hand- 
writing of  anotlier  witness;  that  signatures 
of  subscribing  witnesses  were  genuine,  and 
tliat  they  had  a  good  standing  in  the  com- 
munity. Held,  instrument  was  proved  as 
was  required  at  common  law^,  and  such  proof 
was  sufficient.  McAllen  v.  Raphael  [Tex. 
Civ.  App.]  96  S.  W.  760.  A  deed  the  execu- 
tion of  which  is  not  proved  otherwise  than 
bj'  a  certificate  of  acknowledgment,  recit- 
ing that  it  was  acknowledged  by  the  grantor 
before  his  deputy,  as  such  deputy,  and  sign- 
ed by  tlie  grantor  himself,  as  clerk  of  a 
county  court,  is  inadmissible  as  evidence. 
%Vebb  V.  Ritter  [W.  Va.]  54  S.  E,  484.  A 
deed  execution  of  which  is  not  proved  other- 
wise than  by  a  certificate  of  acknowledg- 
ment,   signed   by   the   grantee  as   clerk   of   a 
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county  court.  Is  properly  rejected  when  of- 
fered as  evidence.  Id.  A  deed  purporting  to 
convey  land  in  West  Virginia,  acknowledged 
in  1872  in  New  York  city  before  a  commis- 
sioner for  the  commonwealth  of  Virginia  in 
the  state  of  New  York,  recorded  In  West  Vir- 
ginia and  in  the  county  where  the  land  lies, 
and  reacknowledged  before  a  competent  of- 
ficer in  the  state  after  commencement  of  the 
action,  is  admissible  between  the  parties  and 
against  all  other  persons  except  subsequent 
purchasers  claiming  the  land  and  creditors 
seeking  to   charge   it.     Id. 

68.  Loverin  &  Browne  Co.  v.  Bumgarner 
[W.  Va.]  52  S.  E.  1000.  A  sufficient  foun- 
dation is  laid  for  the  introduction  of  letters 
of  a  principal  to  show  an  agent's  authority, 
when  it  is  shown  that  such  letters  were 
received  in  due  course  of  mail  in  answer 
to  letters  written  by  the  agent  to  the  prin- 
cipal, and  duly  mailed  to  the  address  of  the 
party  sought  to  be  bound.  Peycke  v.  Shinn 
[Neb.]    107  N.   W.   386. 

C9.  Security  Trust  Co.  v.  Robb  [C.  C.  A.] 
142  F.  78. 

70.  He  cannot  Introduce  prima  facie  proof, 
and  then  put  in  instruments,  and  vsrhen  at- 
tacked, put  in  additional  proof  of  their  exe- 
cution; burden  to  show  execution  is  on  him 
throughout.  Baum  v.  Palmer,  165  Ind.  513, 
76    N.    E.    108. 

71.  Proof  as  at  common  law  Is  proper. 
Lamberida  v.  Barnum  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  434,   90   S.  W.   698. 

72.  73.     Walker  v.  Lee   [Fla.]   40  So.   881. 

74.  He  may  testify  to  the  signatures  of 
the  parties.  State  v.  Matlack  [Del.]  64  A. 
259. 

75.  Rule  applied  to  church  records  shown 
to  have  been  kept  by  clerk  of  the  corpora- 
tion. Layton  v.  Kraft,  98  N.  Y.  S.  72.  Deed 
cbnveying  land  In  Texas,  executed  in  1856, 
admissible  as  ancient  instrument.  Hyde  v. 
McFaddin  [C.  C.  A.]  140  F.  433.  Documents 
showing  probate  of  will  In  proceedings  had 
under  Spanish  regime  in  Florida,  and  a  ju- 
dicial sale  of  testator's  lands,  bearing  every 
sign  of  age  and  authenticity,  and  coming 
from    the    official    custody    of    the    surveyor 
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Standard  mortality  tables  are  competent  when  life  expectancy  is  in  issue." 
Hospital  records  are  incompetent  without  proof  of  their  correctness  and  the  manner 
in  which  they  were  made.'^^ 

Proof  of  handwritin(f^  may  be  necessary  when  the  genuineness  of  a  signature 
or  other  v/riting  is  in  issue.^"  Generally,  it  is  held  that  any  writing  admitted  or 
proved  to  be  genuine  is  competent  as  a  standard  for  comparison  with  the  disputed 
writing.*^  Some  courts,  however,  hold  that  only  writings  wliich  are  introduced  for 
some  other  purpose  are  competent  as  standards  of  comparison.*-  That  a  signature 
offered  in  evidence  as  a  standard  of  comparison  was  made  since  the  time  of  the 
signature  in  dispute  may,  under  certain  circumstances,  be  considered  as  afiPecting 
its  credibility  f^  but  such  fact  will  not  render  it  incompetent  unless  it  is  shown  to 
have  been  made  since  the  controversy  arose,  for  the  purpose  of  comparison,  by  one 
having  a  motive  to  fabricate.**'    Comparison  of  writings  may  be  made  by  experts. 


general  of  the  United  States,  held  admis- 
sible as  ancient  documents,  especially  since 
they  had  been  recognized  in  subsequent 
legal  proceedings  and  conveyances.  Mc- 
Gulre   V.    Blount,    199    U.    S.    142,    50    Law.   Ed. 

■ .     A    deed    more     than     30     years     old     is 

ancient  and  proves  itself.  Ford  v.  Ford,  27 
App.   D.  C.  401. 

76.  Recitals  in  ancient  deed,  against  the 
interest  of  the  parties  making  them,-  are 
competent  evidence  of  the  facts  recited. 
Sydnor  v.  Tex.  Sav.  &  Real  Estate  Inv.  Ass'n 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  100,  94 
S.  W.  451.  Recitals  in  an  admissible  deed, 
referring  to  descriptions  in  other  deeds,  held 
admissible  with  the  deed.  Id.  Recitals  of 
a  power  under  which  an  ancient  deed  pur- 
ports to  have  been  executed  are  evidence  of 
the  existence  of  the  power.  Id.  Where  an- 
cient deed  recited  sale  by  probate  court  in 
1845,  when  confirmation  was  not  required, 
the  recital  was  held  sufficient  proof  that  the 
sale  was  under  order  of  the  court.  V^^il- 
liams  V.  Cessna.  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.    162.    95   S.   W.    1106. 

77.  Standard  mortality  tables  competent 
In  action  for  death.  Norfolk  &  W.  R.  Co. 
V.  Spencer's  Adm'x,  104  Va.  657,  52  S.  E.  310. 
Mortality  tables  competent  in  actions  for 
wrongful  death.  Illinois  Cent.  R.  Co.  v. 
Cane's  Adm'x  [Ky.]  90  S.  W  1061.  Expect- 
ancy table  admissible  in  action  for  damages 
for  breaking  boy's  leg.  McMahon  v.  Bangs 
[Del.  Super.]  62  A.  1098.  American  mor- 
tality tables  competent  on  life  expectancy. 
Illinois  Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S. 
W.  530.  Carlisle  mortality  tables  compe- 
tent where  injuries  were  shown  to  be  per- 
manent. Brown  v.  Blaine,  41  Wash.  287,  83 
P.  310.  The  mortality  tables  are  admissible 
on  the  question  of  the  value  of  a  life  estate 
without  proof  that  the  life  tenant  is  in 
sound  health.  Cusick  v.  Boyne,  1  Cal.  App. 
643,  82  P.  985.  Where  there  was  evidence 
that  plaintiff's  injuries  were  permanent, 
Carlisle  tables  were  admissible,  though  dec- 
laration did  not  allege  that  injuries  were 
permanent.  O'Clair  v.  Rhode  Island  Co.,  27 
R.    I.    448,    63    A.    238. 

78.  Hospital  record  made  by  nurse  since 
dismissed,  and  who  did  not  appear  in  court, 
held  inadmissible.  McMahon  v.  Bangs 
[Del.  Super.]  62  A.  1098.  Hospital  record  in- 
admissible when  it  showed  additions  and 
alterations   not   made   by   hospital   physicians 


and  not  otherwise  accounted  for.  Franklin 
v.  Atlanta  &  C.  Air  Line  R.  Co.  [S.  C]  54  S 
E.    578. 

'79.     See   5   C.  L.   1345.     See,   also,   note   in   3 
.C.   L.    1377. 

SO.  Mere  proof  that  it  was  customary  to 
require  men  to  sign  a  time  book  before  be- 
ing paid,  that  a  certain  book  was  the  time 
book  of  the  company,  and  that  it  contained 
certain  signatures  the  making  of  wlilch 
witness  did  not  see,  held  not  sufficient  proof 
of  the  signatures.  Matks  v.  Daley  [Ariz.] 
85    P.    721. 

81.  Where  disputed  writing  was  70  years 
old,  it  was  competent  to  prove  it  by  com- 
parison with  other  admittedly  genuine  writ- 
ings. McCreary  v.  Coggesliall  [S.  C]  53  S. 
E.  978.  Where  one  whose  signatures  is  in 
dispute  seeks  to  compare  other  signature 
made  by  him  with  the  signature  in  contro- 
versy it  must  appear  that  they  were  made 
prior  to  tlie  time  tlie  controversy  arose  or, 
if  made  thereafter,  that  they  were  made  un- 
der such  circumstances  as  to  negative  all 
idea  that  they  were  made  for  tlie  purpose 
of  being  used  by  him  as  evidence  in  his  own 
favor.  In  action  on  partnership  notes,  tlie 
signature  to  the  affidavit  of  defense  of  the 
only  defendant  served  could  not  be  compar- 
ed witli  the  firm's  signatures  to  the  notes. 
Daniel  v.  Lance,  29  Pa.  Super.  Ct.  454.  It 
is  said  that  the  authorities  are  conflicting 
as  to  the  use  of  pliotograpliic  reproductions 
of  signatures  as  a  basis  for  comparison  by 
experts,  but  tlie  court  here  intimates,  though 
it  does  not  decide,  tliat  such  reproductions 
are  competent  for  that  purpose.  Their  use 
in  this  case  was  held  not  prejudicial,  if  er- 
ror. In  re  McClellan's  Estate  [S.  D.]  107  N. 
W.    681. 

82,  Certain  court  records  containing  sig- 
natures admittedly  genuine,  and  introduced 
as  evidence  in  the  case,  held  to  be  proper 
standards  for  comparison  with  disputed 
writings.  Bivings  v.  Gosnell  [N.  C]  53  S. 
E.  861.  When  the  genuineness  of  a  writ- 
ing or  signature  is  disputed,  extraneous 
writings,  though  admitted  to  be  genuine, 
cannot  be  presented  to  the  court  or  jury, 
or  to  an  expert  for  comparison.  Hence, 
where  letters  were  not  In  evidence,  and  not 
even  shown  to  be  genuine,  it  was  proper  to 
refuse  to  allow  comparison  between  them 
and  a  disputed  signature  to  a  check,   claim- 
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in  some  states,  when  they  are  shown  to  be  qualified  as  snch.^^  Wliere  a  pap^er  ad- 
mitted to  be  in  a  party's  handwriting  is  already  in  evidence  for  some  other  purpose, 
a  comparison  between  it  and  a  disputed  writing  may  be  made  by  the  jury,^®  without 
preliminary  proof  of  the  genuineness  of  the  disputed  paper  by  a  witness  thereto,^^ 
and  without  the  aid  of  expert  testimony  on  the  issue  of  the  genuineness  of  the  writ- 
ing in  dispute. ^^ 

(§7)  B.  Bools  of  accoiint.^^ — Where  books  of  account  are  sho^m  to  have 
been  regularly  kept,^**  original  entries  therein,  made  in  the  usual  course  of  business. 
at  or  near  the  time  of  the  transaction  to  which  they  relate,^^  and  shown  to  be  true 
and  correct,^-  are  competent  evidence  of  the  facts  to  which  they  relate,^'  either  for*^* 


ed  to  be  forged.  Bolton  v.  State  [Ala.]  40 
So.  409. 

83,  84.  Greenwald  v.  Ford  [S.  D.]  109  N. 
W.    516. 

85.  "Witnes.s  not  shown  to  be  qualified  as 
an  expert  cannot  compare  writing's  to  deter- 
mine genuineness  of  disputed  signature. 
Bivings  v.  Gosnell  [N.  C]  .53  S.  H.  861. 
Cashier  ■who  had  been  In  a  bank  15  years 
and  had  seen  many  signatures  of  the  al- 
leged maker  of  a  note,  held  competent  fo 
compare  admitted  signatures  with  tliat  on  a 
note  and  give  an  opinion  thereon,  such 
comparison  being  authorized  by  Code  Pub. 
Gen.  Laws,  art.  35.  §  7.  Councilman  v. 
Towson  Nat.  Bank  [Md.]  64  A.  358.  Where 
experts  were  called  to  prove  handwriting 
in  anonymous  letters  by  comparison  with 
certain  standards  produced,  and  they  testi- 
fied that  the  anonymous  letters  were  fh  dis- 
guised writing,  it  was  proper  to  show  that 
disguised  writings  show  certain  character- 
istics of  tlfe  writer,  shown  also  in  lils  usual 
hand,  so  that  the  identity  of  the  T^-riter  may 
be  disclosed.  McGarry  v.  Healey.  78  Conn. 
365,  62  A.  671.  That  a  witness,  subpoenaed 
to  testify  to  the  genuineness  of  a  signature, 
is  shown  signatures  before  the  trial  and  in- 
duced to  change  his  mind,  does  not  render 
his  testimony  to  the  nongenuineness  of  the 
signature  incompetent.  Ray  v.  Hunter,  122 
111.  App.  466. 

86.  Plaintiff  introduced  a  written  assign- 
ment by  a  party;  defendant  put  in  a  re- 
lease by  tlie  same  party,  the  genuineness  of 
which  was  denied;  jury  could  make  compari- 
son. Castor  V.  Bernstein  [Cal.  App.]  84  P. 
244.  This  is  the  rule  under  Code  Civ.  Proc. 
S  1944,  and  also  by  reason  of  an  exception 
to  the  common-law  rule  that  comparison  of 
writings  could  not  be  made  by  the  court  or 
jury.     Id. 

87.  Castor  v.  Bernstein  [Cal.  App.]  84  P. 
244. 

88.  Since  expert  testimony,  if  introduced, 
would  not  be  binding  on  the  jury.  Castor 
V.   Bernstein    [Cal.  App.]    84   P.   244. 

89.  See    5    C.    L,.    1346. 

90.  The  law  prescribes  no  regular  mode 
or  method  in  which  accounts  must  be  kept 
to  make  tliem  competent  as  evidence.  The 
question  of  competency  must  be  decided  by 
the  appearance  and  character  of  the  book, 
regard  being  had  to  the  degree  of  education 
of  the  party,  the  nature  of  his  business,  the 
manner  of  his  charges  against  others,  and 
all  the  circumstances.  Lewis  v.  England 
[Wyo.]  82  P.  869.  When  books  of  account 
are  introduced,  the  custom  in  keeping  the 
accounts    and    the    time    of    the    entries    may 


be  shown.  Mullenary  v.  Burton  [Cal.  App.] 
84  P.  159.  Where  it  appeared  that  each  la- 
borer was  required  to  make  out  a  time  slip 
for  work  done  each  daj%  which  was  hand- 
ed to  the  foreman  and  approved  by  him, 
such  slips,  so  approved.  Were  competent  evi- 
dence, as  against  an  objection  that  they 
were  not  properly  identified.  Jonesboro, 
etc.,  Pv.  Co.  V.  United  Iron  Works  Co.,  117 
Mo.  App.   153,  94  S.  W.  726. 

91.  Where  entries  were  made  each  day  in 
the  regular  course  of  business,  as  sales  were 
made,  the  entries  were  competent.  Bader  v. 
Schult  &  Co.,  118  Mo.  App.  22,  94  S.  W.  834. 
Books  of  physician,  showing  entry  made  by 
physician  at  the  time  of  attending  mother 
at  birth  of  a  child,  held  competent  to  show 
such  birth.  Neill  v.  State  [Tex.  Cr.  App.] 
15  Tex.  Ct.  Rep.  359,  91  S.  W.  791.  Books  of 
account,  started  by  a  parent  when  he  com- 
menced to  advance  money  to  his  children, 
held  competent  to  show  amount  given  and 
purposes  of  the  gift.  Hill's  Guardian  v.  Hill 
[Ky.]  92  S.  W.  924.  "Ledger  slips."  con- 
taining entries  from  "day  slips,"  were  sliown 
also  to  contain  original  entries  concerning 
certain  money  transactions,  which  were 
made  regularly  from  time  to  time  under  di- 
rection of  the  proprietor.  Such  original  en- 
tries in  tlie  ledger  slips  were  competent. 
Lewis  v.  England  [Wyo.]  82  P.  869.  On  is- 
sue whetlier  purchase  and  sale  of  cotton 
were  bona  fide  sales  or  mere  deals  in  mar- 
gins, telegrams  sent  by  plaintiff  to  its  agent 
over  a  leased  wire,  transmitting  defendant's 
orders  for  execution  and  taken  down  at  tne 
time  by  the  agent,  were  original  memoranda 
made  at  the  time,  and  competent  evidence. 
Overbeck,  Starr  &  Cooke  Co.  v.  Roberts 
[Or.]  87  P.  158.  An  entry  or  memorandum 
in  a  book,  or  in  any  other  form,  made  in  the 
usual  course  of  business  at  the  time  of  the 
transaction,  by  a  person  legitimately  con- 
nected with  such  transaction,  not  a  party 
to  the  suit,  but  who  is  shown  to  have  liad 
means  of  knowledge  of  the  fact  recorded  and 
no  Interest  in  misrepresenting  or  misstat- 
ing the  facts,  is  admissible  in  evidence. 
Fruit  Dispatch  Co.  v.  Sturges,  7  Ohio  C.  C. 
(N.    S.)    445. 

92.  Physician's  account  book  held  inad- 
missible because  it  was  not  proved  by  the 
physician  that  the  entries  were  just  and 
true,  as  required  by  Mills'  Ann.  St.  §  4817. 
Temple  v.  Magruder  [Colo.]  85  P.  832.  Book 
entries  inadmissible  upon  mere  proof  that 
they  were  in  handwriting  of  an  agent,  with- 
out proof  as  to  how  and  when  tliey  were 
roade  and  whether  they  were  correct.  Mis- 
souri,   etc.,    R.    Co.    V.    Morrison     [Tex.    Civ. 
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or  against^"  the  person  who  kept  the  book  or  made  the  entries.  Secondary  entries 
are  nsnally  held  incompetent  imless  supported  by  the  original  data  from  which  they 
were  made  up,**^  but  entries  regularly  and  correctly  made  are  not  necessarily  inad- 
missible merely  because  based  on  information  given  by  others  to  the  person  making 
such  entries.^^  The  train  sheet  or  register  of  a  train  dispatcher,  made  up  by  him 
from  orders  sent  by  him  and  reports  received  by  him,  is  competent  evidence.®^ 
There  are  authorities  which  hold  that  books  of  account  are  not  competent  evidence 
of  the  payment  or  lending  of  money  ;^^  but  it  is  said  that  the  great  weight  of  modern 
authority  is  to  the  effect  that  where  cash  entries  appear  in  the  general  course  of  ac- 
counts, as  a  part  of  the  regular  course  of  business  transacted,  such  entries  are  com- 
petent.^    Where  entries  in  a  bo6k  of  accounts  do  not  itemize  the  transactions  record- 


App.]  15  Tex.  Ct.  Rep.  829,  94  S.  W.  173. 
Books  of  account  were  properly  excluded 
where  the  preliminary  proof  consisted  only 
in  evidence  of  a  bookkeeper  that  he  had  ex- 
amined the  hooks,  that  they  were  the  books 
In  question,  there  being  no  showing  as.  to  the 
handwriting,  nor  as  to  the  entries  in  the 
books.  Charleston  Sav.  Inst.  v.  Farmers'  & 
Merchants'  Bank,  73  S.  C.  545,  54  S.  B.  216. 
Book  entries  and  exhibits  properly  excluded 
where  there  was  no  compliance  with  Rev. 
St.  1898,  §  4189,  requiring  proof  by  the  per- 
son who  made  the  entries,  or  by  the  custo- 
dian of  the  books  (who  testifies  that  en- 
tries were  made  by  authorized  person,  in 
whose  handwriting  they  are)  that  they  are 
true  and  correct  to  the  best  of  his  knowl- 
edge and  belief.  Bazelon  v.  Lyon  [Wis.] 
107  N.  W.  337.  Journal  and  ledger  held  in- 
admissible because  entries  were  not  shown 
to  have  been  made  in  the  ordinary  course  of 
business  nor  at  the  time  of  or  near  the 
transactions  to  which  they  referred  and  no 
satisfactory  excuse  for  lack  of  such  proof 
given,  and  charges  were  not  verified  by 
clerk  who  made  the  entries,  and  no  reason 
for  such  omission  was  given,  these  things 
being  required  by  Code  §  4623.  Kossuth 
County  State  Bank  v.  Richardson  [Iowa]  106 
N.  W.  923.  Where  entry  in  a  book  of  ac- 
count was  shown  to  the  person  charged  and 
he  admitted  it,  proof  of  these  facts  render- 
ed the  entry  competent.  Britian  v.  Fender, 
116   Mo.   App.   93,   92   S.  W.   179. 

93.  Books  of  a  bank  held  admissible  on 
issue  of  insolvency  to  show  amount  of  In- 
debtedness to  it  of  the  alleged  insolvent 
company.  Brown  v.  U.  S.  [C.  C.  A.]  142  F. 
1.  Where  entries  do  not  relate  to  the  sub- 
ject of  inquiry,  they  may  be  excluded. 
Drumm-Flato  Commission  Co.  v.  Edmisson 
[Okl.]    87   P.    311. 

94.  In  action  for  services  of  attorney 
since  deceased,  it  was  held  not  error  to  al- 
low his  diaries  to  be  introduced  to  show  the 
services  rendered.  Burke  v.  Baker,  97  N. 
Y  S  768.  Books  of  original  entry  are  ad- 
m'issible  though  made  up  by  the  agent  who 
represented  in  the  transaction  in  issue  the 
pa'rty  offering  them  as  evidence.  Books  of 
commission  company  admissible  to  show 
weight  of  cattle  in  action  by  shipper,  though 
he  was  represented  by  the  company  whose 
books  were  offered.  Wright  v.  Chicago,  etc., 
R    Co.,    118   Mo.   App.    392,   94    S.   W.    555. 

95  Merchants'  books  are  good  evidence 
against  them.  Civ.  Code  art.  2248.  Hill  v. 
HiU    115  La.  489,   39   So.   503. 


80.  Where  weights  were  first  entered  on 
check  stubs  and  then  on  memorandum  books, 
the  latter  were  inadmissible  without  ac- 
counting for  the  stubs.  San  Antonio  &  A. 
P.  R.  Co.  V.  Turner  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  457,  94  S.  W.  214.  Where  saloon- 
keeper kept  "day  slips"  on  which  his  em- 
ployees entered  charges  in  the  course  of  the 
business,  a  slip  being  used  for  each  day, 
and  entered  the  charges  on  "ledger  slips" 
from  time  to  time,  each  slip  containing 
cliarges  against  the  person  named,  w^lth  date 
and  amount,  the  ledger  slips,  while  inad- 
missible so  far  as  the  secondary  entries  were 
concerned,  were  competent  in  connection 
with  the  day  slips  to  explain  charges  on 
the  latter.  Lewis  v.  England  [Wye]  82  P. 
869. 

97.  Books  of  commission  company  show- 
ing weight  of  cattle,  entries  being  made  up 
from  "scale  tickets"  made  when  cattle  were 
received  according  to  the  custom  of  such 
agents,  are  competent.  Wright  v.  Chicago, 
etc.,  R.  Co.,  118  Mo.  App.  392,  94  S.  W.  555. 
Where  bookkeeper  had  nothing  to  do  with 
weighing  and  handling  cattle,  the  weights 
being  called  out  to  him  by  the  weigher,  and 
being  reduced  to  writing,  and  then  placed 
on  the  books  by  him,  the  book  entries,  tes- 
tified to  by  the  bookkeeper  as  correct  and 
kept  in  regular  course  of  business,  were 
competent.  International  G.  N.  R.  Co.  v. 
Startz  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  384, 
94  S.  W.  207.  Telegraph  operator  testified 
that  service  marks  on  a  telegram  were  in 
his  handwriting  and  that  they  indicated 
that  the  telegram  had  been  sent  and  receiv- 
ed. He  said  he  did  not  s.  nd  the  message 
but  must  have  known  at  the  time  he  plac- 
ed file  service  marks  on  it  that  it  had  been 
sent.  Held  such  marks  were  admissible  in 
connection  with  his  testimony  to  show  that 
the  telegram  was  sent.  St.  Louis  S.  W.  R. 
Co.  V.  White  Sewing  Mach.  Co.  [Ark.]  93  S. 
W.    58. 

98.  Under  rule  admitting  properly  kept 
books  of  account.  Louisville  &  N.  R.  Co.  V. 
Daniel  [Ky.]  91  S.  W.  691.  Train  sheets 
held  competent  on  issue  of  time  of  depart- 
ure of  two  trains  from  a  certain  city. 
Louisville,  etc.,  R.  Co.  v.  Hall   [Ky.]   94  S.  W. 

26. 

99.  See  authorities  cited  in  Lewis  v.  Eng- 
land  [Wyo.]   82  P.  869. 

1,  Certain  "ledger  slips"  held  competent 
to  prove  cash  entries  (loans)  where  such 
entries  were  original  and  were  regularly 
made.     Lewis  v.   England    [Wyo.]    82  P.   859. 
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ed,  but  in  fact  comprise  the  details  of  several  transactions,  the  book  is  inadmissible  as 
independent  evidence.^  A  book  of  accounts  offered  in  toto,  without  limiting  the 
offer  to  proof  of  a  particular  account  or  item  therein,  is  properly  excluded.^  Books 
of  account  having  been  introduced,  evidence  tending  to  discredit  them  is  also  ad- 
missible.* 

Corporate  records.^ — Corporate  records,  or  the  records  of  unincorporated  socie- 
ties, are  competent  evidence  of  the  internal  affairs  of  the  corporation  or  society;' 
but  entries  in  the  account  books  or  other  records  of  a  corporation  are  not  ad- 
missible in  evidence  against  a  party  to  prove  that  he  is  a  stockholder  in  the  corpora- 
tion, unless  accompanied  by  proof  of  authorization,  assent,  knowledge,  and  acqui- 
escence or  other  confirmatory  conduct,  making  the  party  privy  to  the  entries^  Ad- 
missions of  a  party  against  his  interest,  inscribed  upon  the  books  of  a  corporation, 
are,  however,  as  competent  and  persuasive  evidence  against  him  as  though  written 
elsewhere.*  Private  records  of  a  private  corporation  are  inadmissible.^  In  New 
York,  stock  transfer  books  of  a  corporation  are  competent  evidence.^** 

(§  7)  C.  Public  and  judicial  records  and  documents}^ — Public  records,  re- 
quired, or  authorized  by  law  to  be  kept,^^  and  public  ofBcial  documents,^^  are  com- 
petent evidence  of  the  facts  recited.  Instruments  so  executed  as  to  be  entitled  to 
recordation,"  under  a  statute  providing  therefor,  are  provable  by  the  record  or  duly 


Held  incompetent:  An  entry  in  a  book 
of  accounts,  charging  defendant  with  a  note, 
unconnected  with  other  transactions,  which 
w^ere  sales  made  by  merchant  to  customer, 
and  unexplained  and  not  proved  to  have 
been  made  in  usual  course  of  business,  held 
incompetent.  Bader  v.  Ferguson,  118  Mo. 
App.   34,   94   S.  W.   836. 

2.  Putnam  v.  Grant   [Me.]    63  A.  816. 

3.  Armour  Packing  Co.  v.  Vletch-Toung 
Produce  Co.    [Ala.]    39   So.    680. 

4.  Seiber  v.  Johnson  Mercantile  Co.    [Tex. 
App.]    14    Tex.    Ct.    Rep.    293,    90    S.    W. 


Civ 
516. 

5. 

6. 


See    5    C  L.    1348. 

Corporate  books  are  competent  evi- 
dence to  show  that  all  the  .corporate  stock 
has  been  subscribed.  State  v.  Superior  Ct. 
[Wash.]  87  P.  40.  Records  of  unincorporat- 
ed religious  society,  empowered  to  acquire 
land,  are  competent  evidence  to  show  or- 
ganization and  vote  taken  on  o.uestion  of 
purchase  of  land  and  erection  of  building 
thereon.  First  Baptist  Church  of  Sharon  v. 
Harper,    191   Mass.    196,    77   N.    E.    778. 

7.  Girard  Life  Ins.  Annuity  &  Trust  Co. 
V.  Loving,  71  Kan.  558,  81  P.  200.  Books  and 
records  of  a  "private  corporation  are  not 
competent  evidence  against  third  persons, 
in  the  absence  of  proof  of  their  knowledge 
and  assent  to  them,  to  establish  their  rela- 
tion of  stockliolders  to  the  corporation  or 
to  prove  other  contracts  between  them  and 
it.  Harrison  v.  Remington  Paper  Co.  [C.  C. 
A.]    140   F.   385. 

8.  Harrison  v.  Remington  Paper  Co.  [C. 
C.   A.]    140    F.   385. 

9.  Private   interchange   records   of  carrier 
held  inadmissible.     Wooten  v.  Mobile  &  O.  R 
Co.    [Miss.]    42    So.    131. 

10.  In  New  York,  stock  transfer  books 
of  corporations  are  made  competent  evidence 
by  Laws  1875,  p.  759,  c.  611,  §  17.  Where  the 
original  transfer  book  of  a  company  was 
lost,  a  book  in  which  returned  certificates 
had  been  pasted,  which  were  indorsed  by  the 


president  as  having  been  assigned  to  him, 
was  held  not  a  stock  transfer  book  within 
the  meaning  of  the  statute.  Geneva  Mineral 
Spring  Co.  v.  Steele,   97  N.  T.  S.   996. 

11.  .  See   5  C.  L.   1349. 

12.  Under  Laws  1893,  ch.  661,  p.  1495,  § 
22,  providing  that  certificates  of  death  shall 
be  presumptive  evidence  of  the  facts  recited, 
such  certificates  were  held  admissible  in  an 
action  on  a  policy  of  insurance  to  show 
cause  of  death.  Krapp  v.  Metropolitan  Life 
Ins.  Co.  [Mich.]  12  Det.  Leg.  N.  1032,  106  N. 
W.  1107.  Daily  register  of  school  teacher 
showing  names,  ages,  and  dates  of  entrance 
of  pupils,  kept  as  required  by  Rev.  St. 
1899,  §  9800,  held  competent  on  the  age  of  a 
pupil  who  attended  the  school.  Levels  v. 
St.  Louis,  etc.,  R.  Co.,  196  Mo.  606,  94  S.  W. 
275.  School  enumeration  lists  shown  to  have 
been  made  in  accordance  with  statute,  held 
competent  on  age  of  child,  but  others,  not 
properly  made  up,  excluded.  Id.  "Miscel- 
laneous record"  of  county  showing  a  "bind- 
ing out"  of  an  inmate  of  a  poor  house  to 
a  person,  purporting  to  be  signed  by  super- 
visors, held  incompetent,  in  the  absence  of 
proof  of  a  statute  showing  authority  for 
recordation  of  such  instruments.  In  re  Jones' 
Estate   [Iowa]    106  N.  W.   610. 

13.  Under  Ky.  St.  1903,  §  2725,  a  certified 
copy  of  the  report  of  a  mine  inspector  is 
admissible  to  show  defects  in  a  mine,  and 
is  prima  facie  proof  of  the  truth  of  its 
recitals.  Andricus'  Adm'r  v.  Pineville  Coal 
Co.  [Ky.]  90  S.  W.  233.  Certificate  of  elec- 
tion officers  whose  duty  it  is  to  canvass  the 
votes  is  admissible  in  evidence  and  makes 
a  prima  facie  case,  subject  to  be  overthrown 
by  production  of  the  ballots.  Fleener  v. 
Johnson  [Ind.  App.]  77  N.  E.  366.  Report  of 
government  inspector  of  hogs  at  place  of 
destination  of  hogs  shipped,  showing  their 
condition,  proved  correct  by  the  inspector, 
held  competent  In  action  for  damages  by 
shipper.  Illinois  Cent.  R.  Co.  v.  Holt  [Ky.1 
92  S.  W.  540. 
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autheiitjealed  copies  thereof/'*     Records  of  courts/®  of  legislative  bodies/^  and  of 
administrative  or  executive  branches  of  the  government/®  are  competent.     Since 


14.  A  police  magistrate  of  New  York  City 
has  no  power  to  take  acknowledgments  of 
instruments  such  as  wiU  entitle  them  to  rec- 
ord, and  hence  an  instrument  so  ackno^vl- 
edged  is  inadmissible  under  Code  Civ.  Proc. 
§  937.  Tully  v.  Lewitz,  98  N.  Y.  S.  829.  A 
copy  of  the  registry  of  a  deed  having  only 
one  witness  is  incompetent,  such  a  deed  not 
being  entitled  to  registration.  Civ.  Code 
189.5.  §  3630.  Bower  v.  Cohen  [Ga.]  54  S. 
E.  918.  Record  of  deed  or  contract  of  sale 
recorded  in  1879  in  proper  place  and  order, 
by  a  clerk  shown  to  be  competent  and  hon- 
est, admissible  though  the  instrument  was 
not  proved  for  record.  Veatcli  v.  Gray  [Tex. 
Civ.  App.,]   14  Tex.  Ct.  Rep.  316,  91  S.  W.  324. 

15.  Under  Rev.  Code  Civ.  Proc.  §  533,  a 
certified  copy  of  an  acknowledged  and  duly 
recorded  mortgage  is  admissible  in  evidence 
witliout  further  proof.  Bruce  v.  "Wanzer  [S. 
D.]  105  N.  W.  282.  Under  Ball.  Ann.  Codes  & 
St.  §  604  6,  certified  copy  of  duly  recorded 
deed  is  prima  facie  evidence  of  the  genuine- 
ness of  the  original,  and  is  admissible  Vvfith- 
out  preliminary  proof  of  the  original. 
Chrast  v.  O'Connor,  41  ^Vash.  360.  83  P.  238. 
Copy  of  recorded  deed  showing  signature  of 
"Fannie  C."  as  wife  of  grantor,  though 
Frances  C.  was  her  true  name,  hold  admis- 
sible without  proof  of  identity  of  "Fannie 
C."  and  Frances  C.  Id.  Copies  of  the  rec- 
ord of  deeds  and  other  similar  private  writ- 
ings made  in  a  sister  state  are  admissible 
in  evidence  where  properly  certified  and  au- 
thenticated as  provided  by  the  act  of  Con- 
gress. Rev.  St.  U.  S.  §  906.  Wilcox  v.  Berg- 
man, 96  Minn.  219,  104  N.  W.  955.  But  they 
will  be  given  such  force  and  effect  only  as 
is  given  thereto  by  the  law  of  the  state  from 
which  they  are  taken,  and  it  must  appear 
tliat  the  record  was  one  which  was  authoriz- 
ed and  provided  for  by  the  statutes  of  that 
state.  Id.  Where  it  was  sought  to  prove  a 
deed  by  a  certified  copy  of  it,  which  certi- 
fied copy  was  asserted  to  be  spurious  and 
not  sealed  with  the  seal  used  by  the  clerk 
of  court,  instruments  shown  to  bear  the 
genuine  seal  of  the  court  were  admissible 
to  permit  comparison  and  it  was  also  per- 
missible to  allow  a  v\'itness  who  had  ex- 
amined a  number  of  documents  bearing  the 
seal  to  so  testify,  and  that  they  were  differ- 
ent from  that  attached  to  the  certified  copy. 
Loring  v.  Jackson  [Tex.  Civ.  App.]  95  S.  W. 
19. 

16.  V\'here  deputy  sheriff  testified  that  a 
writ  of  attachment  was  issued  out  of  the 
circuit  court  and  tliat  he  seized  goods  under 
it,  the  writ  was  sufiiciently  authenticated  to 
be  'admissible  in  evidence.  Ryan  v.  Young 
[Ala.1  41  So.  954.  A  bond  taken  in  proceed- 
ings before  a  magistrate  to  secure  Support 
of  a  family  by  one  who  has  abandoned  it, 
must  be  shown  to  have  come  from  the  prop- 
er custody,  the  magistrate's  court,  to  render 
it  admissible,  and  proof  that  it  came  from 
the  fl!e.=3  of  tlie  commissicmer  of  public  chari- 
ties would  not  render  it  competent.  Tully 
V.  I.ewitz,  98  N.  Y.  S.  829.  Record  of  .iudg- 
ment.  valid  on  its  face,  and  establishing  de- 
fendants  liability,  admissible  in  action  on 
bond    to    pay   judgment.     Hosie    v.    Hart,    141 


Mich.  679,  12  Det.  Leg.  N.  596,  105  N.  W. 
32.  The  Introduction  in  evidence  of  original 
papers  from  the  courts  of  Baltimore  City  is 
regulated  by  Acts  1898,  p.  410,  c.  123,  §  388, 
and  where  parties  and  subject-matter  of 
suit  are  identified,  such  evidence  need  not 
be  accompanied  by  transcript  under  seal  of 
docket  entries.  Calvert  Bank  v.  Katz  & 
Co.,  102  Md.  56,  61  A.  411.  Certified  copy  of 
docket  entries  of  Massachusetts  bankruptcy 
court  held  inadmissible,  the  entries  not  con- 
stituting a  record  but  only  minutes  from 
which  to  make  a  record.  Gibson  v.  Holmes, 
78  Vt.  110,  62  A.  11.  A  .ludicial  opluion  is 
not  a  part  of  the  records  in  a  case,  and  state- 
ments therein  are  not  competent  evidence 
unless  tile  judgment  refers  to  the  opinion  so 
as  to  make  it  part  of  the  record.  Greitzer 
V.  Ershowsky,  47  Misc.  653,  94  N.  Y.  S.  258. 
But  the  opinion  of  the  court  of  last  resort 
of  another  state  may  be  received  in  evidence 
to  show  the  construction  of  a  statute  of  that 
state.  Beckley-  v.  U.  S.  Sav.  &  Loan  Co. 
[Ala.]  40  So.  655.  A  sheriff's  deed  is  admis- 
sible in  evidence  as  a  muniment  of  title 
when  accompanied  by  the  execution  under 
wliich  the  land  was  sold.  Patterson  v. 
Drake    [Ga.]    55    S.    E.    175. 

17.  Contents  of  journal  of  city  cliarter 
convention  cannot  be  received  in  evidence, 
when  not  authorized  to  be  so  received  by 
law  or  the  constitution.  People  v.  Linds- 
ley  [Colo.]   86  P.  352. 

IS.  Transcript  of  books  and  proceedings 
of  treasury  department,  certified  and  au- 
thenticated by  the  register  of  the  treasury, 
held  competent  in  action  on  bond  of  Indian 
agent  under  U.  S.  Rev.  St.  §  866.  United 
States  V.  Pierson  [C.  C.  A.]  145  F.  814.  Rev. 
St.  U.  S.  S  886,  which  makes  competent  in 
a  suit  against  an  officer,  charged  with  the 
disbursement  of  money,  a  certified  copy  of 
his  account,  from  the  books  of  his  depart- 
ment, does  not  render  competent  other  state- 
ments contained  in  the  certificate.  Nagle  v. 
U.  S.  [C.  C.  A.]  145  F.  302.  Certificate  of 
postmaster's  account  incompetent  in  so  far 
as  it  showed  a  cliarge  on  account  of  money 
paid  "for  which  no  service  was  rendered." 
Id.  By  Laws  1906,  c.  240,  the  printed  copies 
are  the  original  journals  of  the  senate  and 
assembly,  and  such  copies,  or  copies  there- 
of, are  competent  evidence,  when  certified  by 
the  respective  clerks  of  the  senate  or  as- 
sembly. In  re  Stickney's  Estate  [N.  Y.]  77 
N.  E.  993.  Rev.  St.  1895.  art.  23CS,  making 
certified  copies  of  records  of  land  ofUce 
competent  evidence,  does  not  make  compe- 
tent a  certified  copy  of  a  letter  received  by 
the  office  and  placed  on  file  without  proof 
that  the  letter  was  written  by  the  purported 
writer.  Flynt  v.  Taylor  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  648,  91  S.  V^^  864.  Resolutions 
of  state  board  of  agriculture,  certified  un- 
der hand  of  secretary,  with  seal  of  the  de- 
partment affixed,  iield  authenticated  as  re- 
quired by  Revisal  1905,  §§  1616,  1617,  and  ad- 
missible. State  V.  Southern  R.  Co.  [N.  C] 
54  S.  E.  294.  Regulations  of  the  Federal 
government  are  not,  as  applied  in  the  states, 
foreign  laws,  witliin  the  meaning  of  Re- 
visal 1905,  §   1594,  providing  a  mode  of  proof 


7  Cur.  T^aw. 


EA'IDEXCE  §  7C. 


1575 


it  is  impracticable  to  produce  the  originals,  public  records  are  almost  universally 
provable  by  copy  or  transcript,  which  must  be  authenticated  as  required  by  statute.^" 
Foreign  statutes  must  be  authenticated  in  the  manner  provided  by  law.-°  The  law 
of  a  foreign  country  cannot  be  proved  by  an  alleged  copy  of  a  portion  of  a  written 
law,  witliout  evidence  by  lawyers  of  the  country  to  show  the  construction  placed 
thereon  by  the  courts.-^  Printed  statutes  of  another  state  purporting  to  be  pub- 
lished under  authority  of  the  state,  are  competent ;--  and  pamphlets  or  books  con- 
taining municipal  ordinances,  purporting  to  have  been  published  by  authority  of  the 
municipality  are  competent  evidence  of  the  ordinances.^^  Usually  a  record  should 
be  introduced  as  a  whole,^*  unless  portions  of  it  are  clearly  shown  to  be  irrelevant.^^ 


of  such  laws.  Id.  Printed  pamphlet,  head- 
ed "United  States  Department  of  Agricul- 
ture  *  *  *  Reg-ulations  Concerning-  Cat- 
tle Tran.sportation,"  but  not  otherv/ise  pur- 
porting- to  be  issued  by  the  departm.ent,  and 
not  certified  or  authenticated  in  any  -way, 
held  inadmissible.  Id.  Certified  copies  of 
record  of  proceeding's  to  Incorporate  city 
held  inadmissible  without  preliminary  proof 
of  filing-  of  record  and  g-iving-  of  notice  as 
required  by  Rev.  Civ.  St.  1S97.  art.  2312. 
Lamar  v.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  392,  95  S.  W.  509.  Certified  copy  of  let- 
ter on  file  in  land  commissioner's  offlc'e  com- 
petent under  Rev.  St.  1895.  art.  4218p,  and 
arts.  2306  and  2308.  Trimble  v.  Burroug-hs 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  753,  95  S. 
W.  614.  Notice  from  land  office  to  state 
treasurer  of  cancellation  of  lease  of  school 
land,  not  being  a  part  of  the  records  of  the 
treasurer's  office,  is  not  provable  by  certified 
copy  though  the  copy  retained  in  the  land 
office  would  be  a  part  of  the  records  of  that 
office.  Id.  Certificate  of  land  commissioner 
as  to  certain  facts  shown  by  his  records  held 
comnetent  evidence.  Smithers  v.  Lowrance 
[Tex.]  15  Tex.  Ct.  Rep.  953.  93  S.  W.  1064. 
Certificate  of  commissioner  of  land  office  to 
county  clerk  made  as  rea.uired  by  Laws 
1901,  c.  125,  held  competent  on  issue  whether 
lands  previously  sold  were  properly  classi- 
fied as  applied  for.  Id.  [Tex.]  15  Tex.  Ct. 
Ren.  953,  93  S.  W.  1064,  rvg-.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  SS,  91  S.  W.-606.  Evidence 
that  land  commissioner  cancelled  awai-ds  to 
a  purchaser,  and  proof  of  indorsements  on 
file  wrappers  of  applications,  showing-  such 
cancellation,  held  incompetent,  since  the  com- 
missioner had  no  legal  authority  to  take 
such  action.  Id.  [Tex.]  15  Tex.  Ct.  Rep.  953. 
93  S;  W.  1064.  Copy  of  classification  and 
appraisement  of  school  lands,  certified  by 
commissioner  of  land  office  as  true  and  cor- 
rect and  made  under  certain  statutes,  held 
competent.      Id. 

19.  U.  S.  Rev.  St.  §  891  determines  com- 
petency of  records  referred  to,  but  not  ma- 
teriality.    Howard    v.    Perrin,    200    U.    S.    71, 

50   Law.    Ed. .     Record   of   Judgment   held 

authenticated  substantially  as  required  by 
U.  S.  Rev.  St.  §  905.  Seymour  v.  Du  Bois,  145 
f'.  1003.  A  transcript  of  a  justice  of  the 
peace  need  not  b'e  authenticated  in  accord- 
ance with  Code  Civ.  Proc.  §  414,  but  is  re- 
ceivable in  evidence  if  authenticated  accord- 
ing to  §  415,  relating  specifically  to  judg- 
ments Of  justices  of  the  peace  of  other 
States.  Gordon  Bros.  v.  Wag-eman  [Neb.] 
108  N.  W.  1067.  It  is  indispensable  to  the 
authentication  of  a  judicial  record  of  a  sis- 
ter   state    that    it    have    attached    thereto    a 


certificate  of  the  presiding  judge  that  the 
attestation  is  "in  due  form"  or  "in  due  form 
of  law."  Chapman  v.  Chapman  [Neb.]  104 
N.  W.  880.  A  transcript  from  the  docket  of 
a  justice  of  the  peace  showing  a  judgment 
entered  thereon  and  other  entries  relating 
to  tlie  case,  when  certified  by  the  justice  in 
office  having-  custody  of  the  docket,  is  ad- 
missible in  evidence  in  the  courts  of  the 
county  in  which  the  justice  '  holds  office. 
Civ.  Code  1895,  §§  5214,  5215.  Patterson  v. 
Drake  [Ga.]  55  S.  E.  175.  Exemplified  copies 
of  pension  vouchers,  made  pursuant  to  Rev. 
St.  U.  S.  §  882,  prove  themselves  and  are  ad- 
missible in  evidence.  Murphy  v.  Cadv 
[Mich.]    12  Det.  Leg-.  N.  412,  108  N.  W.   493.  ' 

20.  Authentication  of  foreign  statute  by 
secretary  of  the  sister  state,  under  the  great 
seal  of  the  state,  held  sufficient  proof  there- 
of, under  Code  §  420.  Topliff  v.  Richardson 
[Neb.]    107  N.  W.  114. 

21.  Copy  of  Cuban  mortg-age  law,  which 
deponent  believed  to  iDe  existing-  law  of 
Cuba,  and  which  the  Cuban  consul  had  in- 
formed him  was  the  law,  held  insufficient  to 
prove  the  law  of  CuJja  on  tlie  question  in 
issue.  In  re  International  Mahograny  Co.  [C. 
C.  A.]    147   F.   147. 

22.  McCraney  v.   Glos    [111.]    78   N.   B.   921. 

23.  Pamphlets  containing  printed  ordin- 
ances purportirg-  to  have  been  published  by 
authority  of  the  city  council  held  admissible 
as  prima  facie  proof  of  sucli  ordinances. 
City  of  Houston  v.  Stewart   [Tex.  Civ.  App.] 

13  Tex.  Ct.  Rep.  981,  90  S.  W.  49.  Held 
proper  to  prove  city  ordinances  from  book 
entitled  "charter  and  ordinances  of  the  city 
of,"  etc.,  under  charter  provision  making 
competent  printed  ordinances  appearing-  to 
have  been  published  under  authority  of  the 
city.  Texarkana,  etc.,  R.  Co.  v.  Frugia  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  724,  95  S.  W.  563. 
Pamphlet  of  ordinances  purporting  to  be 
published  by  authority  of  board  of  trustees 
of  village  held  competent,  thougli  name  of 
village  had  been  changed  since  such  publi- 
cation. Illinois  C.  R.  R.  Co.  v.  Whiteaker, 
122   111.   App.    333. 

24.  Held  error,  in  trespass  to  try  title,  to 
admit  in  evidence  a  portion  of  a  list  of  school 
lands  showing-  their  classification  and  ap- 
praisement, without  the  part  of  it  showing 
that  such  lands  had  been  sold  and  were  not 
on    the    market.     Knapp   v.    Patterson    [Tex.] 

14  Tex.  Ct.   Rep.    321,  90  S.  W.   163. 

25.  Portions  of  record  of  bankruptcy  pro- 
ceeding held  admissible  without  other  parts 
not  shown  to  be  relevant.  Beall  v.  Chatham 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  325,  94  S. 
\y.    1086. 
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^Ylien  it  is  sought  merely  to  establish  the  fact  that  a  judgment  has  been  rendered, 
a  certified  copy  of  the  judgment,  without  the  proceedings  prior  thereto,  is  admissi- 
ble.-® But  this  is  not  sufficient  when  the  judgment  is  sought  to  be  used  as  an 
estoppel  upon  the  parties  thereto.-^  An  examined  copy  of  a  record  may  be  made 
and  proved  by  any  person  competent  as  a  witness  in  the  case.^^ 

(§7)  D.  Proceedings  to  procure  production  of  documentary  evidence.^^ — A 
court  has  power  to  order  the  production  of  documentary  evidence,  which  is  in  the 
possession  or  control  of  an  adverse  party,'"  when  such  evidence  is  shown  to  be  rele- 
vant.^^  The  power  of  a  court  to  make  such  an  order  is  inherent;  it  does  not  de- 
pend upon  statutes  regulating  production  of  papers  by  a  party  before  trial.^^  "Wliere 
counsel  complies  with  such  order  without  further  objection,  having  refused  the  re- 
quest of  opposing  counsel,  any  rights  with  reference  to  a  limited  use  of  the  docu- 
ment, not  insisted  upon,  are  waived.^'  AVliere  a  party  is  bound  to  know  from  the 
nature  of  the  action  that  he  is  charged  with  the  possession  of  a  document  and  will 
be  required  to  produce  it  on  trial,  notice  to  him  to  produce  it  is  unnecessary.^^  A 
party  desiring  the  production  of  documentary  evidence  should  be  required  to  specify 
what  documents  are  desired,  and  to  show  that  they  are  material.^'     It  is  proper 


20,  27.     Patterson  v.  Drake   [Ga.]   55  S.  E. 

175. 

28.  Examined  copies  of  records  in  land 
office  pointed  out  by  commissioner  to  wit- 
ness as  certain  records,  held  competent. 
Smithers  v.  Lowrance  [Tex.]  15  Tex.  Ct. 
Rep.  953,  93  S.  W.  1064,  rvg.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  88,  91  S.  W.  606. 

20.     See    5    C.    L.    1351. 

SO.  Proper  to  order  original  telegram 
produced  in  action  for  delay  in  delivery. 
Wliitten  V.  Western  Union  Tel.  Co.  [N.  C] 
54  S.  E.  289.  Since  parties  may  now  be 
compelled  to  testify  in  civil  actions,  they 
may  also  be  compelled  to  produce  docu- 
mentary evidence  in  their  possession  which 
is  relevant  and  otherwise  competent.  Banks 
V.  Connecticut  R.  &  Lighting  Co.  [Conn.]  64 
A.   14. 

31.  In  an  action  against  a  corporation 
for  violation  of  the  anti-trust  law,  the  court 
has  power  to  compel  production  of  the  stock 
book  of  the  corporation,  if  the  book  is  ma- 
terial to  the  issues,  since  Rev.  St.  1899,  | 
737,  gives  power  to  compel  production  of 
documentary  evidence.  State  v.  Standard  Oil 
Co.,  194  Mo.  124,  91  S.  W.  10G2.  Where  it 
was  alleged  that  a  corporation  owned  stock 
of  two  others  which  aimed  to  control  the 
oil  business  of  the  state,  and  that  it  was 
organized  merely  to  deceive  the  public  into 
believfng  that  it  was  a  competitor,  and  that 
this  violated  the  anti-trust  act,  the  stock 
book  of  such  corporation  was  material,  and 
its  production  could  be  ordered  utider  Rev. 
St.  1899,  §  737.  Id.  A  court  may  upon  trial 
of  a  cause,  upon  motion  of  one  of  the  par- 
ties, order  his  adversary  or  the  latter's  coun- 
sel to  produce  to  the  court,  for  such  use  in 
the  progress  of  the  trial  as  it  may  author- 
ize, any  document  claimed  to  be  relevant 
wli'lch  is  then  in  court  and  in  the  possession 
of  the  person  to  whom  the  order  is  address- 
ed. Court  held  to  have  power  to  order  coun- 
sel for  company  to  produce  report  of  acci- 
dent made  by  street  car  conductor,  which 
counsel  had  with  him  in  court.  Banks  v. 
Connecticut  R.  &  Lighting  Co.  [Conn.]  64  A. 
14.  Policy  of  liability  insurance  based  pre- 
mium   on    compensation    paid    employe3    by 


insured  and  gave  Insurer  right  to  examine 
books  of  Insured  to  determine  the  same. 
Held,  In  action  for  premium,  insurer  was  en- 
titled to  an  order  recj^iiring  books  to  be  pro- 
duced, so  far  as  necessary,  to  deterrj-t'ne  the 
premium,  but  was  not  entitled  to  an  In.iunc- 
tion  against  destruction  of  books  by  defend- 
ant. United  States  Casualty  Co.  v.  Robins 
Co.,  108  App.  Dlv.  361,  95  N.  Y.  S.  726. 
Proper  for  court  to  refuse  to  order  produc- 
tion of  documents  which  would  not  be  ma- 
terial if  produced.  Consolidated  Coal  Co.  v. 
Jones  &  Adams  Co.,  120  111.  App.  139.  No 
error  In  refusing  to  compel  production  in 
evidence  of  private  diaries  of  a  deceased 
brought  into  court  by  defendant,  because  of 
a  subpoena  duces  tecum,  when  no  showing 
was  made  that  the  contents  would  be  per- 
tinent or  material  to  the  issues.  Dorris  v. 
Morrlsdale  Coal  Co.   [Pa.]  64  A.  855. 

33.  Gen.  St.  1902,  §'  732,  does  not  apply. 
Banks  v.  Connecticut  R.  &  Lighting  Co. 
[Conn.]    64   A.    14. 

33.  Counsel  for  plaintiff  asked  opposing 
counsel  for  report  of  accident,  was  refused, 
and  court  said,  "I  think  you  should  supply 
it."  The  report  was  then  handed  to  plain- 
tiff's counsel  without  further  objection  or 
suggestion.  Held  right  to  have  document 
submitted  first  to  court,  and  to  have  por- 
tions of  it  excluded  from  the  case  or  from 
view  of  opponents,  was  thereby  waived. 
Banks  v.  Connecticut  R.  &  Lighting  Co. 
[Conn.]    64   A.    14. 

34.  Maffl  V.  Stephens  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.   140,   93   S.   W.   158. 

85.  Where  subpoena  duces  tecum  had 
reference  to  21  large  books,  it  was  proper 
to  require  tlie  party  desiring  tlieir  produc- 
tion to  specify  which  particular  books  were 
required,  so  as  not  to  compel  examination  of 
all  of  them  in  court,  but  it  was  improper  to 
limit  the  party  to  a  right  to  send  someone 
to  examine  the  books,  their  presence  being 
necessary  to  prove  the  party's  case.  Mc- 
Donald V.  Ideal  Mfg.  Co.  [Mich.]  12  Det.  Leg. 
N.  896,  106  N.  W.  279.  Subpoena  duces  te- 
cum modified  so  as  not  to  require  witness 
I  to  produce  books  of  account  subsequent  to 
transactions    In    issue,    or  to    produce   copies 
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for  a  subpoena  to  require  a  witness  to  produce  books  to  refresh  his  recollection  while 
tcstifj'ing.'* 

§  8.  Evidence  adduced  in  former  proceedings.^'' — ^Testimony  of  a  witness  on 
a  former  trial  is  admissible  when  the  witness  is  dead  or  beyond  the  jurisdiction,^^ 
provided  the  issues  and  parties  in  the  two  actions  were  identical.''^  Wliether  suffi- 
cient effort  has  been  made  to  secure  attendance  of  a  living  witness,  so  as  to  render 
admissible  his  testimony  on  a  former  trial,  is  for  the  trial  court.*"  A  transcript  of 
evidence  on  a  former  trial  is  incompetent  unless  properly  authenticated  and  shown 
to  be  correct.*^  The  testimony  of  persons  who  were  present  at  a  trial  and  heard 
tlie  testimony  there  given  is  primary  evidence  thereof."*^  Minutes  of  a  justice  of 
the  peace  are  incompetent  to  prove  testimony  of  witnesses  in  a  proceeding  before 
him.*^  A  formal  admission  of  fact  made  by  an  attorney  in  open  court  is  com- 
petent and  conclusive  in  a  subsequent  proceeding  between  the  parties,  if  there  was 
no  limitation  of  the  use  of  the  admission;**  if  use  of  the  admission  is  limited  to  the 
trial  wherein  it  is  made,  it  cannot  be  received  at  a  subsequent  trial  ;*^  where  it  is 
uncertain  what  was  the  scope  and  intent  of  the  admission,  that  matter  is  one  for  the 
jury.*^ 

A  finding  of  a  coroner  or  coroner's  jury  is  incompetent  to  show  cause  of  death 
in  a  subsequent  action  at  law.*^ 

§  9.     Expert  and  opinion  evidence.     A.  Conclusions  and  nonexpert  opinions.^^ 


of  letters  to  be  used  In  trial  In  another  state 
(witness  was  called  to  grive  testimony  be- 
fore a  notary  to  be  used  in  trial  in  another 
state).  In  re  Waterman,  110  App.  Div.  115, 
97  N.  Y.  S.  169.  One  who  fails  to  obey  a 
subpoena  duces  tecum  requiring  the  pro- 
duction of  a  long  list  of  documents  and 
books,  many  of  which  apparently  have  no 
bearing-  on  the  Issues  in  controversy,  will 
not  bo  punished  for  contempt.  One  apply- 
ing Avill  be  required  to  take  out  separate 
subpoenas  for  each  book,  each  of  which  will 
then  be  considered  on  its  merits.  Miller  v. 
Mutual  Reserve  Fund  Life  Ass'n,   139   P.  864. 

S6.  In  re  Waterman,  110  App.  Div.  115, 
97   N.   Y.    S.    169. 

37.     See   5   C.   U   1352. 

3.S.     See   5   C.   L.   1352,   n.    3. 

R9.  Transcript  of  evidence  of  deceased 
witness  on  former  trial  competent  when  Is- 
.sues  in  the  two  trials  were  suVistantlally 
the  same.  Levine  v.  Carroll,  121  111.  App. 
105.  In  an  action  by  a  city  to  recover  from 
a  contractor  the  amount  of  a  Judgment  paid 
by  it  recovered  for  Injuries  caused  by  ex- 
cavation in  the  street,  testimony  of  the  per- 
son injured,  who  had  since  died,  on  the 
trial  of  the  case  against  the  city,  was  in- 
admissible to  prove  the  manner  in  which  the 
injury  occurred,  since  tlie  contractor  was 
no*'  a  party  to  the  former  action,  and  even 
though  he  had  notice  of  it.  City  of  Spokane 
v.   Costello,   42   Wash.    182,   84   P.   652. 

40.  Delahunt  v.  United  Tel.  &  T.  Co.  [Pa.] 
64  A.  515.  Testimony  given  at  former  trial 
admitted  where  witness  had  but  recently 
returned  from  without  the  jurisdiction  and 
diligent  effort  had  been  made  to  serve  sub- 
poena. Greenan  v.  Eggeling,  30  Pa.  Super. 
Ct.    253. 

41.  Transcript  of  a  stenographer's  min- 
utes of  evidence  on  a  former  trial,  unverified 
by  him,  is  not  evidence.  JafCe  v.  Pennsyl- 
vania R.  Co.,  49  Misc.  520,  97  N.  Y.  S.  1037. 
The  party  against  whom  it  is  introduced  has 


the  right  to  cross-examine  the  person  veri- 
fying such  transcript.  Id.  Stenographer's 
transcript  of  testimony  of  witnesses  at  a 
former  trial  held  inadmissible  without 
proof  that  testimony  was  correctly  tak- 
en and  transcribed  or  that  the  paper 
offered  was  a  correct  copy  of  th^ 
testimony,  other  than  the  stenographer's 
certificate.  Williams  v.  Sleepy  Hollow  Min. 
Co.  [Colo.]  86  P.  337.  Evidence  given  on  a 
former  trial  was  inadmissible  where  it  was 
not  certified  by  the  reporter,  nor  proof  made 
of  the  facts  required  by  the  statute  to  be 
certified,  the  reporter  merely  testifying  that 
he  took  the  testimony  on  the  former  trial 
and  that  the  copy  of  his  minutes  offered 
was  a  correct  copy.  Rev.  St.  1898,  §  4141, 
requiring  certification  by  the  reporter  of 
the  transcript,  is  not  thereby  complied  with. 
Wells  v.  Chase,  126  Wis.  202,  105  N.  W.  799. 
j  An  offer  to  read  to  a  witness  "extracts" 
j  from  a  "purported"  transcript  of  evidence  in 
!  a  former  proceeding,  and  ask  witness  if 
such  testimony  was  given,  wag  properly  re- 
fused. Witness  should  give  his  recollection 
or  transcript  should  be  identified  and  authen- 
ticated. Packham  v.  Ludwig  [Md.]  63  A. 
1048. 

42.  Plaintiff  and  his  attorney  In  former 
action  competent  to  testify  as  to  evidence  in 
former  action,  and  to  an  amendment  of  Ihe 
complaint  so  as  to  witlidraw  certain  claims. 
Dickman    v.    MacDonald,    99    N.    Y.    S.    429. 

43.  McRavy  v.   Barto,   99  N.  Y.   S.    712. 

44.  45,  46.  Moynahan  v.  Perkins  [Colo.] 
85    P.    1132. 

47.  Document  signed  by  coroner,  stating 
what  appeared  to  him  to  be  the  cause  of 
death,  is  inadmissible  In  an  action  to  re- 
cover Insurance.  Kinney  v.  Brotherhood  of 
American  Yeomen  [N.  D.]  106  N.  W.  44. 
On  the  Issue  of  testamentary  capacity 
tlie  verdict  of  a  coroner's  jury,  finding  that 
death  was  by  suicide,  is  inadmissible.  In  re 
Dolbeer's  Estate   [Cal.]   86  P.   695. 
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48.  See    5    C.    L.    1353. 

49.  Held    mere    conclusion    and    Inadmissi- 
ble:     Whether   two   persons    "acted   like   lov- 
ers."     Kesselring   v.    Hummer    [Iowa]    106    N. 
"^V.    501.      Whj'    a    certain    party    was    absent. 
Packham   v.  Ludwlg   [Md.]    63   A.   1048.     Evi- 
dence,   in    will    contest,    that    testatrix    was 
woman    easily   influenced    and    susceptible    to 
flattery.     Compher  v.   Browning,   219   111.   429, 
76    N.    E.    678.      That    cars    were    furnished   a 
shipper    within    a    reasonable    time.      Pecos, 
etc.,    R.    Co.    V.    Evans-Snider-Buel    Co.    [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  199,  93  S.  W.  1024. 
What  one  party  "understood"   as  to  whom  a 
certain  person  represented.     Love  v.  Scatch- 
erd    [C.  C.  A.]    146  F.   1.     What  would  be  the 
effect   upon   credit   of   a  firm   of  declining   to 
extend   credit   in  a  certain   transaction.     Up- 
church  v.  Mizell   [Fla.]  40  So.  29.     Testimony 
of    engineer    that    he    did    not    have    time    to 
make  any  effort  to  prevent  a  collision   with 
cattle.      Western    R.    Co.    v.    Stone    [Ala.]    39 
So.    723.      Testimony    of    an    engineer,    after 
he    had    testified    to    what   he    did   to    prevent 
an    accident,    that    he    could    have    done    no 
more.      Macon,    etc.,    R.    Co.    v.    Stewart.    125 
Ga.  88,  54   S.  E.   197.     In  action  by  broker  to 
recover   commission,   testimony   of   purchaser 
that  he   understood   plaintiff   had   the   sale   of 
the  land.     Zitske  v.   Crohn    [Wis.]    107   N.  W. 
20.      Testimony    that    an    agent    had    no    au- 
thority  to    ensploy    salesman,    based    on    wit- 
ness'    deductions     from     his     knovvledge     of 
the  agent's  employment.     International  Har- 
vester   Co.    V.    Campbell    [Tex.    Civ.    App.]    96 
S.  W.  93.     In  action  for  injuries  to  passenger 
getting    off   car,    a,   question    whether    it    was 
pliyslcally  possible  for  the  motor  man  to  see 
a    passenger    alighting    from    the    rear    plat- 
form  at   night.      Chicago   City   R.   Co.   v.    Lo- 
witz,    218    111.    24.    75    N.    E.    755.      Testimony 
that    witness    heard    plaintiff    say    she    was 
trj-ing    to    get    off    the    car    after    it    started 
again,    which    would    indicate    that    the    car 
had    stopped.      South    Covington,    etc.,    R.    Co. 
V.   Core    [Ky.]    96   S.   W.   562.     Testimony  that 
witness   did    not    know   why   cattle    had    been 
kept  in  pens  as  long  as  they  were,  but  sup- 
posed  it   ■was    to   catch   an    early   stock    train 
the  next  day.     Dupree  v.   Texas   &  P.   R.   Co. 
[Tex.    Civ.   App.]    96    S.    W.    647.      Whether   it 
was  physicallj'  possible  in  the  nighttime  for 
the   motorman    to   see  anybody   getting   off  a 
box  car.     Chicago  City  R.  Co.  v.  Lowitz,   119 
111.   App.    360.      Testimony   that    estimates   by 
engineer     under     contract     between     railway 
company   and    contractors   Included    damages 
for   delay   in    furnishing   materials.      Gorham 
V.    Dallas,    etc.,    R.    Co.    [Tex.    Civ.    App.]     15 
Tex.   Ct.   Rep.    365,   95    S.   W.    551.      Testimony 
of   witness   who   said   claims   passed   through 
his   hands,    that   it   was   not   probable    that    a 
claim    could    be    presented    without    coming 
to    his    knowledge.       Pecos,    etc.,    R.    Co.    v. 
Evans-Snider-Buel    Co.     [Tex.    Civ.    App.]    15 
Tex.    Ct.    Rep.    199,    93    S.   W.    1024.      Whether 
insured  wovild  have  paid  insurance  premiums 
if  demanded,  and  whether  it  was  not  agent's 
duty   to   collect  at   residence  after  an. exten- 
sion   of  time.      Metropolitan   Life    Ins.   Co.    v. 
Hall,  104  Va.  572,  52  S.  E.  345.     Statement  of 
injured  man  that  a  fellow  workman  had  left 
a  cross  bar   (which  was  struck  by  a  passing 
train    and    thrown    against    him)     too     near 


the   track   was  a   mere   conclusion   and    inad- 
missible, even  though  part  of  the  res  gestae. 
Dunn    v.    Chicago,    etc.,    R.    Co.     [Iowa]     107 
N.   W.   616.     Prospectus  of  manager  of  insti- 
tution   stating   that   it   was   a   charitable   one 
held   inadmissible  on   issue   of   its   real  char- 
acter.    Bishop  &  Chapter  of  Cathedral  of  St. 
John  the   Evangelist  v.   Treasurer  of  Denver 
[Colo.]    86   P.    1021.      In   an  action   to   recover 
assets    of    a    bankrupt    from    defendants,    it 
was  error  to  permit  a  sheriff  to  testify  that 
he    had    become    satisfied,    in    levying   execu- 
tion,   that    one    of    the    defendants    had     no 
property.      Arnold   v.    Harris    [Mich.]    105    N. 
W.   744.     Testimony  that  sparks  from  an  en- 
gine  must  have  caused   a  fire   held   incompe- 
tent,   without    statement    of    facts    on    which 
conclusion    was    based.       Fleming    v.    Pullen 
[Tex.    Civ.   App.]    97    S.    W.    109.      Any   state- 
ment or  answer  which  is  merely  a  supposed 
inference  or  conclusion  from  a  state  of  facts 
may  be  stricken  or  excluded.     Chicago,   etc., 
R.  Co.  V.  Stibbs  [Okl.]  87  P.  293.     Where  wit- 
ness said  that  injured  person  did  not  go  out 
as  much  after  as  she  had  before  her  injuiy. 
but  that  she  did  not  know  whether  this  was 
due     wholly     to     the     accident,     a     quesi-ion 
whether    the    injured    person    had    had    a.;iy 
sickness  which  might  have  kept  her  in  called 
for     a     conclusion.       Barker     v.     Kalamazoo 
[Mich.]    13    Det.    Leg.   N.    765,    109    N.    T\^   427. 
Held    statement    of    fact,    and    adinissibJe: 
That  deceased  had  room  to  sit  on  car  frame 
without  using  a  plank  on  which  he  was  sit- 
ting   when    he    fell.      Beaumont   Traction    Co. 
V,  Dilworth   [Tex.  Civ.  App.]   16  Tex.  Ct.  Rep. 
257,    94    S.   W.    352.      That   a   street   car   could 
not   be   seen    from    a   certain   point.      T\'allace 
V.    North    Alabama    Traction    Co.     [Ala.]     40 
So.  89.     Testimony  that  plaintiff. had  worked 
very  little  since  an  accident,  and  not  stead- 
ily.     Lindsay    v.    Kansas    City,    195    Mo.    166, 
93   S.  W.   273.     Testimony  of  one  accustomed 
to  horses  that  a  horse  w^as  frightened.    Ward 
V.  Meredith,  122  111.  App.   159.     Testimony  of 
plaintiff    in    personal    injury    action    that    he 
had     been     unable     to     follow     any     business 
since   his   injury,   on   account  of  such   injury. 
Galveston,  etc.,  R.  Co.  v.  Holyfleld  [Tex.  Civ. 
App.]     14    Tex.    Ct.    Rep.    545,    91    S.    W.    353. 
Statement     of    plaintiff    in     personal     injury 
action    that    he    had    been    a    nervous    wreck 
ever    since    the    accident.      Chicago    &    Joliet 
Elec.    R.    Co.    V.     Patton,     122    111.    App.     174. 
Testimony  by  injured  person  that  he  had   no 
use   of   his   foot.     McDonald   v.   City   Elec.    R. 
Co.    [Mich.]    13    Det.    Leg.    N.    252,    108    N.    W. 
85.     Evidence  of  plaintiff's  daughter  in   per- 
sonal   injury    action    that    plaintiff    was    un- 
able to  do  anything.     Mobile  Light  &  R.  Co. 
V.    T\'alsh    [Ala.]    40    So.    560.      Statement    of 
plaintiff    in    personal    injury    action    that    he 
"looked     carefully"     before     walking     along 
right    of    way.      Houston    &    T.    C.    R.    Co.    v. 
O'Donnell     [Tex.    Civ.     App.]     90     S.    W.     886. 
In  an  action  by  a  broker  to  recover  a  com- 
mission,    testimony    of    the    purchaser    pro- 
cured   by    him    that    he    was    ready,    willing, 
and  able  to  buy.     Clark  v.  Wilson   [Tex.  Civ. 
App.]     14    Tex.    Ct.    Rep.    770,    91    S.    W.    627. 
Testimony  of  railway  conductor  of  14  years' 
experience    that    he   had   nothing   to   do   with 
sleeping  cars,   they   being   in   charge   of  con- 
ductors of  those   cars.      Pullman   Co.   v.   Nor- 
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ton  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  869, 
91  S.  W.  841.  "Whether  rails  on  switch  tracks 
leading  to  mines  and  slate  dumps  are  ordi- 
narily as  heavy  as  those  on  the  main  track. 
Redus  V.  Milner  Coal  &  R.  Co.  [Ala.]  41  So. 
634.  Question  to  surveyor  if  he  had  ever 
surveyed  on  the  ground  a  tract  of  land  de- 
scribed in  a  petition.  Camp  v.  League  [Tex. 
Civ.  App.]  92  S.  "W.  1062.  Whether  witness 
knew  of  anything  that  would  prevent  the 
engineer  of  a  locomotive  'from  seeing  the 
track  ahead.  Southern  Ind.  R.  Co.  v.  Os- 
born  [Ind.  App.]  78  N.  E.  248.  Testimony 
that  horse  became  frightened  or  slio'^\"ed 
fright  at  approacli  of  automobile.  Ward  v. 
Meredith.  220  111.  66,  77  N.  E.  118.  Statement 
of  insurance  agent  when  delivering  a  pol- 
icy that  it  was  "all  right"  and  would  stand 
in  any  court.  Aetna  Ins.  Co.  v.  Brannon 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  527,  91 
S.  W.  614.  Where  witness  had  knowledge 
of  business,  question  whether  person  run- 
ning machine  had  control  over  assistant  was 
proper.  Forbes  v.  Davidson  [Ala.]  41  So. 
312.  In  an  action  by  an  executor  on  a 
note  paj'able  to  testator,  declarations  by  a 
coexecutor,  while  at  work  on  the  inventory 
of  the  state,  to  the  effect  that  the  note  had 
no  value  and  that  she  was  surprised  that 
it  had  been  kept  were  not  objectionable  as 
opinions.  Stone  v.  Stone,  191  Mass.  371,  77 
N.  E.  845.  Asking  a  w^itness  in  a  personal 
injury  suit  against  a  street  railway  how 
far  he  could  distinguish  a  vehicle  of  the  size 
and  color  of  the  "wagon  in  question  is  a 
■  matter  of  fact  and  not  of  opinion.  Chica- 
go St.  R.  Co.  V.  Rohe,  118  111.  App.  322.  Ques- 
tion as  to  effect  on  the  business  done  on  a 
street  of  a  railway  maintained  thereon  did 
not  call  for  expert  opinion,  but  for  facts. 
Cotton  V.  Boston  El.  R.  Co.,  191  Mass.  103, 
77  N.  E.  69S.  Where  plaintiff,  to  make  out 
his  case,  must  prove  nondelivery  of  a  deed, 
he  may  testify  that  he  did  not  receive  a 
deed,  when  there  are  no  facts  in  evidence 
tending  to  show  delivery.  Renshaw  v.  Dig- 
nan,  12S  Iowa,  722,  10  5  N.  W.  209.  Testimony 
of  a  witness  who  had  examined  conditions  at 
a  crossing  as  to  whether  certain  obstruc- 
tions interfered  with  a  view  of  the  track 
was  testimony  to  facts.  Rietveld  v.  Wabash 
R.  Co.,  129  Iowa,  249.  105  N.  W.  515.  On 
issue  of  competency  of  cook,  testimony  that 
gue.sts  would  not  eat  meals  prepared  by  the 
cook,  but  sent  them  back  untouched,  was 
not  objectionable  as  a  conclusion.  Zucker- 
man  v.  Moser,  95  N.  Y.  S.  561.  A  contract- 
ing party  may  testify  whether  he  expressly 
consented  to  a  variation  of  an  existing  con- 
tract. Providence  Macli.  Co.  v.  Browning,  i 
72  S.  C.  424,  52  S.  E.  117.  In  an  action  by  j 
an  employe  for  injuries  received  while  oiling 
a  stationary  engine  that  he  had  to  oil  it  , 
was  not  oljjectionable  as  a  conclusion  but  • 
was  a  narration  of  a  part  of  his  duties. 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Hutchin- 
son [Ala.]  40  So.  114.  Question,  "What  ap- 
preciable time  elapsed  from  the  time"  an 
order  was  given  "until  deceased  was  struck, 
•  *  *  and  did  he  have  time  to  get  away?" 
held  to  call  for  a  statement  of  fact  in  the 
manner  most  intelligible  to  the  jury,  actual 
computatioi  of  the  time  being  impracti- 
cable.      Reiter-Conley    Mfg.    Co.     v.     Hamlin 


[Ala.]    40    So.    280.      Where    witness    testified 
that  a   car  did   not  slow   up   as  deceased   at- 
I  tempted  to  get  on  it,  his  statement  that  de- 
ceased was  not  thrown  from  the  car  by  any 
jerking   in  its   movement  was  not   objection- 
I  able  as  a  conclusion.      Smith  v.  Birmingham 
I  R.,    Light    &    Power    Co.    [Ala.]    41    So.    307. 
I  A  witness  may  testify  that  a  certain  person 
'  was  a  traveling  salesman  for  a  concern  and 
'  had     authority    to     take     orders     subject     to 
approval    by    his    principal.      Gould    v.    Cates 
Chair  Co.    [Ala.]    41   So.   675.     Where   witness 
said    he    knew    the    difference    between    the 
sound    of    two    gongs    on    a    street    car,    his 
I  testimony  that  the  bell  he  heard  when  plain- 
j  tiff    was   injured    was    tlie    one   used   to   start 
I  the  car  was  not  a  mere  conclusion.     Kohr  v. 
Metropolitan    St.    R.    Co.,    117    Mo.    App.    302. 
;  92    S.    W.    1145.      Where    a    surveyor    liad    in- 
I  vestigated   on  the  ground  to  find  location  of 
i  boundary   line   between   two   lots,   a  question 
j  "Where  in  j'our  opinion,  is  the  line  between 
Nos.  S3  and  84?"   did  not  call  for  an  opinion 
but    for    a    statement    of    fact.      Brundred    v. 
McLaughlin,  213  Pa.  115,  6l2  A.  565.     On  issue 
of  contributory  negligence,  question  whether 
plaintiff   knew  that  conditions   out   of  which 
injury    arose    were    dangerous    did    not    call 
for     an     opinion.       International     Mercantile 
Marine    Co.    v.    Smith    [C.    C.   A.]    14  5    F.    S?n. 
Where  witness  testified  that  his  duties  v/ere 
the  same  as  decedent's,  his  testimony  that  it 
was    not    decedenfs    duty    to    inspect    or    re- 
pair   a    track    was    not    objectionable    as    a 
conclusion.     Kirby  Lumber  Co.   v.    Chamber.^: 
[Tex.    Civ.    App.]     14    Tex.    Ct.    Rep.    913,    ?."> 
,  S.   W.    607.'     Question   as   to   the   time   within 
;  which   a  mine  roof  could  have  been  propped 
I  or    made    secure    was    not    objectionable    as 
calling  for  a  conclusion.    Tutwiler  Coal,  Coke 
I  &   Iron   Co.   V.    Farrington    [Ala.]    39    So.    898. 
t  Expression    of    witness    "it    w^as    so    under- 
stood, '    after    testifying    to    facts,    construed 
as  a  statement  of  fact  and  not  a  m.ere   con- 
clusion.    Holman  v.   Clark    [Ala.]    41   So.   765. 
Testimony  of  witnesses  as   to   circumstances 
under    ■w'hich,    and    time    vrithin    ■n-hich,    they 
had   seen    other   trains    stopped   at   the   place 
in    question    was    not    objectionable    as    the 
conclusion   as  to  the  time  within   which   the 
train    in    question    could    be    stopped.     Texas 
&   P.   R.   Co.   v.  Brannon    [Tex.   Civ.   App.]    96 
S.    ^^\    1095. 

50.  Statement  of  witness  that  no  con- 
tract existed  between  certain  parties.  In- 
ternational Harvester  Co.  v.  Campbell  [Tex. 
Civ.  App.]  96  S.  Y\'.  93.  AYitness'  testimonv 
that  certain  tra,nsactions  and  conversations 
amounted  to  an  agreement  to  a  certain  effect 
between  them.  Hillock  v.  Grape,  97  N.  Y.  S. 
823.  Statement  of  witness  that  defendant 
took  a  verbal  lease  for  a  year  held  a  mere 
conclusion  as  to  legal  effect  of  a'conversa- 
tion.  Friedman  v.  Yamner,  97  N.  Y.  S.  357. 
Testimony  that  an  order  to  a  carrier  was, 
by  custom,  a  delivery  or  acceptance  was 
a  mere  legal  conclusion.  Calvert  v.  Schultz 
[Mich.]  13  Det.  Leg.  N.  14.  106  N.  W.  1123. 
Opinion  of  attorney  on  question  of  law. 
inadmissible.  State  v.  .lustice  Ct.  of  Carson 
Tp.  [Nev.]  87  P.  1.  In  ejectment,  a  v.-it- 
ness  may  not  testify  that  he  was  in  pos- 
session of  the  title.  McCreary  v.  Jackson 
Lumber   Co.    [Ala.]    41    So.    822.      Evidence   of 
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or  knowledge/^  are  inadmissible.     But  the  ojjinions  of  nonexperts  are  received  in 


witnesses  as  to  their  construction  of  a  doc- 
ument similar  to  those  whose  leg'al  effect 
has  been  frequently  determined  by  the  courts 
Is  inadmissible.  Dorr  v.  Reynolds,  26  Pa. 
Super.  Ct.  139.  Witness  held  competent  only 
to  state  facts,  and  his  statement  that  a  part- 
nership existed  was  Incompetent.  Hubbard 
V.  Mulligan  [Colo.]  82  P.  783.  Admission  of 
testimony  as  to  witness'  understanding  of 
who  was  to  take  under  a  will  held  error.  In 
re  Jones'  Estate  [Iowa]  106  N.  W.  610.  A 
v/itness  cannot  be  asked  whether  a  hypothet- 
ical state  of  facts  would  or  would  not,  in  his 
opinion  as  a  business  man,  constitute  im- 
plied notice  to  a  creditor  of  his  debtor's  in- 
solvency. Hawes  v.  Bank  of  Elberton,  124 
Ga.  567,  52  S.  E.  922.  Where  under  Mexican 
laws  field  notes  of  surveys  made  by  Mexi- 
can government  in  Texas  could  be  obtained 
only  from  the  general  land  office,  testimony 
of  witnesses  that  such  was  the  fact  was 
incompetent.  Clawson  v.  Wilkins  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  662,  93  S.  W.  1086. 
Opinion  of  attorney  that  there  could  not  be 
a  lien  on  personal  property  held  inadmissi- 
ble on  issue  whether  there  was  one.  Hirsch 
&  Co.  V.  Beverly,  125  Ga.  657,  54  S.  E.  678. 
Where  issue,  is  whether  or  not  a  devastavit 
has  been  committed  by  an  administrator, 
the  opinion  of  witnesses  that  the  estate 
represented  by  him  was  not  insolvent  at 
the  time  of  the  death  of  the  intestate  is  ot 
no  probative  value.  Worthy  v.  Battle,  125 
Ga.  415,  54  S.  E.  667.  Where  the  place  of 
a  sale  is  in  issue,  testi^mony  of  a  witness 
that  he  bought  the  goods  at  a  certain  place 
from  a  salesman,  who  agreed  tcf  make  de- 
livery there,  but  not  showing  what  was  said 
or  done  at  the  time,  as  a  mere  conclusion 
as  to  the  legal  effect  of  the  entire  transac- 
tion. Bowlin  Liquor  Co.  v.  Beaudoin  [N.  D.] 
108  N.  W.  54  5.  Question  to  conveyancer, 
who  had  examined  title  of  petitioner,  wheth- 
er he  could  be  said  to  have  good  title  to  the 
land  or  only  a  part  of  it,  was  properly  ex- 
cluded. Luce  v.  Parsons  [Mass.]  77  N.  E. 
1032. 

51.  It  is  error  to  permit  a  witness  to 
testify  to  the  ultimate  fact  to  be  determined 
by  the  jury,  or  to  give  his  opinion  in  answer 
to  an  inquiry  embracing  the  entire  merits 
of  the  case.  Sun  Ins.  Office  v.  Western 
Woolen  Mill  Co.,  72  Kan.  41,  82  P.  513.  That 
railroad  crossing  where  accident  occurred 
was  dangerous.  Louisville  &  N.  R.  Co.  v. 
Molloy's  Adm'x  [Ky.]  91  S.  W.  685.  Whether 
railroad  crossing  was  dangerous.  Tiffin  v. 
St.  Louis,  etc.,  R.  Co.  [Ark.]  93  S.  W.  564. 
Safety  of  embankment  of  certain  dimen- 
sions. Cain  V.  Atlantic  Coast  Line  R.  Co. 
[S.  C]  54  S.  E.  244.  Cause  of  wreck.  Nickles 
V.  Seaboard  Air  Line  R.  Co.  [S.  C]  54  S.  E. 
255.  Whether  machine  was  dangerous  for 
child  of  tender  years  to  be  around.  Evans 
V.  Josephine  Mills,  124  Ga.  318,  52  S.  E.  538. 
Whether  station  platform  was  an  unusually 
unsafe  crossing  on  which  to  wait  for  trains 
from  a  certain  direction.  MacFeat  v.  Phila- 
delphia, etc.,  R.  Co.  [Del.]  62  A.  898.  Wheth- 
er train  stopped  at  station  long  enough  to 
permit  all  passengers  to  a  ight  from  and 
board  a  train.  Houston,  etc.,  R.  Co.  v. 
Schuttee  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
725.  91  S.  W.  806.     Whether  driver  of  wagon 


could  have  avoided  running  over  a  mule's 
foot.  Atlanta  Ice  &  Coal  Co.  v.  Mixon  [Ga.] 
55  S.  E.  237.  How  boy  got  hurt  while  oiling 
machinery.  Forbes  v.  Davidson  [Ala.]  41  So. 
312.  Whether  plaintiff  could  have  been 
caught  and  hurt  while  oiling  machinery  if 
he  had  been  careful.  Id.  Where  source  of 
gas  was  in  issue,  testimony  that  witness 
was  overcome  by  gas  from  holes  in  the  fur- 
nace on  a  former  occasion.  Stenger  v.  Buf- 
falo Union  Furnace  Co.,  109  App.  Div.  183,  95 
N.  T.  S.  793.  Testimony  of  witness  as  to 
what  certain  rice  would  have  netted  him  if  it 
had  been  milled  and  sold  at  the  proper  time. 
El  Campo  Rice  Mill.  Co.  v.  Montgomery  [Tex. 
Civ.  App.]  16  Tex.  Ct.  Rep.  269,  95  S.  W. 
1102.  Where  identity  of  premises  leased 
was  in  issue,  testimony  of  a  witness  that 
a  lease  referred  to  the  same  premises  then 
occupied  by  the  lessee.  Kasower  v.  Sand- 
ler, 96  N.  Y.  S.  734.  Testimony  of  an  ad- 
juster that  plaintiff  represented  defendant's 
interests  on  the  adjustment  of  a  Are  loss 
held  incompetent  as  the  mere  conclusion  of 
the  witness,  that  fact  being  in  issue.  Mc- 
Cormack  v.  Herboth,  115  Mo.  App.  193,  91 
S.  W,  164.  Opinion  incompetent  on  issue 
whether  a  larger  ditch  would  be  more  effect- 
ive in  draining  land  than  a  cleaning  of  the 
old  ditches.  Beery  v.  Driver  [Ind.]  76  N.  E. 
967.  If  purpose  of  question  was  to  show 
that  way  traveled  by  witness  was  safer  than 
that  selected  by  plaintiff,  it  was  properly  ex- 
cluded as  calling  for  a  conclusion.  Virginia 
Bridge  &  Iron  Co.  v.  Jordan  [Ala.]  42  So.  73. 
When  issue  v/as  .whether  a  transaction  was. 
a  sale,  witness  could  not  testify  that  she 
sold  the  property.  Rea  v.  Schow  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  931,  93  S.  W.  706. 
Where  witness  had  described  a  house  in  de- 
tail, it  was  not  error  to  exclude  his  opinion 
as  to  whether  it  was  a  substantial  structure. 
Shafter  Estate  Co.  v.  Alvord  [Cal.  App.]  84 
P.  279.  In  action  for  damages  for  negligent 
transportation  of  cattle,  evidence  of  a  wit- 
ness as  to  what  caused  the  condition  of  the 
cattle  complained  of,  which  Was  in  effect 
an  opinion  that  the  carrier  had  been  negli- 
gent, was  inadmissible.  Texas  &  P.  R.  Co. 
V.  Felker  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
308,  90  S.  W.  530.  A  witness  cannot  testify 
in  an  action  of  ejectment  that  a  certain  per- 
son was  in  open  and  notorious  possession  of 
the  land  in  dispute.  Driver  v.  King  [Ala.] 
40  So.  315.  Whether  a  person  could  or  could 
not  have  known  of  a  fact  is  a  matter  for 
the  determination  of  the  jury  from  the  evi- 
dence, and  is  not  a  matter  for  opinion  evi- 
dence by  witnesses.  Southern  Cotton  Oil  Co. 
v.  Skipper,  125  Ga.  368,  54  S.  E.  110.  Testi- 
mony of  surveyor  concerning  two  surveys 
inadmissible  when  field  notes  were  in  evi- 
dence and  there  was  no  conflict  or  ambi- 
guity to  be  explained.  Goodson  v.  Fitzger- 
ald [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  424, 
90  S.  W.  898.  Witnesses  may  testify  fully 
concerning  the  physical  and  mental  charac- 
teristics of  a  child  of  10,  injured  by  a  street  car, 
but  may  not  testify  whether  or  not  such 
child  is  capable  of  appreciating  danger  from 
cars  under  certain  circumstances,  or  exer- 
cising the  same  degree  of  care  as  an  adult 
person.  Citizens'  R.  Co.  v.  Robertson  [Tex. 
Civ    App.]   14  Tex.  Ct.  Rep.  518,  893,  91  S.  W. 
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regard  to  snch  matters  as  valiie,^^  ownersliip,^*  sanity  or  mental  condition,^-''  and  other 
matters  not  requiring  expert  skill  or  loiovrledge/®  when  the  witness  is  shown  to  be 


609.  Question  whether  or  not  witness  bought 
land  from  a  certain  person  caHerl  for  a  con- 
clusion when  the  issue  was  whether  the  per- 
son sold  as  agent  or  not.  Buchanan  v.  Ran- 
dall   [S.    D.]    109    N.   W.    513. 

52.  Witness  who  had  been  a  workman  and 
foreman  at  place  of  accident,  but  was  not 
an  expert,  could  not  testify  that  it  would 
"be  a  good  idea"  to  have  a  certain  rule  and 
that  workmen  could  not  be  protected  with- 
out it.  McLaughlin  v.  Manhattan  R.  Co., 
97  N.  T.  S.  719.  Witness  not  shown  to  be 
qualified  may  not  testify  within  what  dis- 
tance a  cable  car  may  be  stopped  without 
Injury  to  passengers.  Boring  v.  Metropoli- 
tan St.  R.  Co.,  194  Mo.  541,  92  S.  W.  655. 
Lay  witness  incompetent  to  testify  whether 
from  person's  actions  he  thought  he  had.  a 
certain  disease.  Taylor  v.  Modern  Woodmen, 
42  Wash.  304,  84  P.  867.  Nonexpert  wit- 
nesses held  incompetent  to  testify  that  per- 
son quarantined  did  not  have  s'mallpox. 
City  of  Bardstown  v.  Nelson  County  [Ky.] 
90  S.  W.  246.  Only  persons  who  have  had 
experience  in  the  business  of  logging  and 
loading  logs  may  testify  as  to  what  is  the 
proper  and  reasonably  safe  w^ay  of  loading 
them.  Louisville  &  N.  R.  Co.  v.  Morton  [Ky.] 
89  S.   W.   243. 

53.  Value  of  article  in  almost  universal 
use  need  not  be  established  by  expert  testi- 
mony. Hey  v.  Hawkins,  120  111.  App.  483. 
The  market  value  of  property  may  be  shown 
by  opinion  evidence.  Alabama  Consol.  Coal 
&  Iron  Co.  v.  Turner  [Ala.]  39  So.  603.  Wit- 
nesses familiar  with  character  and  value  of 
property  may  testify  to  value.  "Wiggins  v. 
St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  95  S.  W. 
311.  Statement  of  witness  as  to  market 
value  of  land  is  not  a  conclusion.  St.  Louis 
S.  W.  R.  Co.  v.  Terhune  [Tex.  Civ.  App.] 
16  Tex.  Ct.  Rep.  16,  94  S.  W.  381.  Nonexperts 
may  give  opinions  on  value  of  articles  with 
which  they  are  acquainted  or  familiar. 
Southern  R.  Co.  v.  Morris  [Ala.]  42  So.  17. 
Whether  a  shipment  of  horses  compared  fa- 
vorably with  a  previous  shipment.  Texas  & 
P.  R.  Co.  V.  Stewart  [Tex.  Civ.  App.]  96  S. 
W.  106.  "Value  of  an  article  may  be  shown 
by  the  opinions  of  witnesses,  though  they 
are  not  experts,  if  they  have  knowledge  of 
facts  on  which  to  predicate  such  opinion. 
Slaton  V.  Fowler,  124  Ga.  955,  53  S.  E.  567. 
Witnesses  may  give  opinions,  in  connec- 
tion with  facts  stated  by  them,  as  to  de- 
preciation in  value  of  property  caused  by 
the  taking  of  land  for  railway  purposes. 
Southern  Missouri  &  A.  R.  Co.  v.  Woodard, 
193  Mo.   656,   92  S.  W.  470. 

54.  Ownership  of  personal  property  may 
be  testified  to  as  a  fact.  In  claim  and  de- 
livery, it  was  competent  for  plaintiff  to 
testify  directly  that  she  owned  the  property, 
ownership  of  which  was  in  dispute.  Hawley 
V.  Bond  [S.  D.]  105  N.  W.  464.  A  question 
"Are  you  the  purchaser  of  the  property 
in  dispute  in  this  case?"  held  proper.  Driver 
V.   King   [Ala.]    40   So.   315. 

Cou<ra:  Impression  or  knowledge  of  a 
witness  as  to  ownership  of  property  Is  not 
admissible.  Continental  Ins.  Co.  v.  Cum- 
mings  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  279, 
95   S.  W.  48. 


55.  Any  witness  who  has  had  opportuni- 
ties to  observe  may  testify  on  sanity  of 
person.  Chicago  Union  Traction  Co.  v.  Law- 
rence, 113  111.  App.  269.  An  unprofessional 
witness,  who  has  had  adequate  opportuni- 
ties to  observe  the  conduct,  declarations,  and 
appearance  of  a  person  alleged  to  be  insane, 

j  is  competent  to  form  and  express  an  opin- 
ion as  to  the  mental  condition  of  such  per- 
son. Kempf  v.  Koppa  [Kan.]  85  P.  806. 
On  issue  of  insanity  of  person,  men  who 
have  business  and  professional  dealings 
with  him  may  testify  thereto  and  give  their 
opinions  as  to  whether  his  acts  were  ra- 
tional or  irrational.  Schoenberg  &  Co.  v. 
Ulman,  99  N.  Y.  S.  650.  Witness  who  had 
testified  to  a  long  acquaintance  with  testa- 
tor, to  his  habits,  appearance,  manner  of 
conversation,  memory,  and  disposition,  was 
properly  allowed  to  give  opinion  as  to  his 
mental  condition.  Swygart  v.  Wlllard  [Ind.] 
76  N.  E.  755.  Question  construed  as  asking 
witness  to  give  opinion  on  mental  condition 
of  a  testator  based  on  his  own  observation 
and  the  facts  and  appearances  detailed  to 
the  jury.  Id.  A  general  practitioner  who 
has  had  experience  In  the  various  kinds  of 
mental  diseases  is  as  competent  to  testify 
to  the  sanity  or  insanity  of  a  person  as  the 
skilled  expert  who  devotes  his  entire  time 
to  the  study  "of  mental  diseases.  In  re  Dol- 
beer's  Estate  [Cal.]  86  P.  695.  In  New  York 
it  is  held  that  lay  witnesses  may  not  give 
opinions  on  the  question  of  mental  capacity, 
but  may  state  their  contemporary  Impres- 
sions produced  by  conversation  or  conduct 
of  testator.  In  re  Myer's  Will,  184  N.  Y.  54, 
76  N.  E.  920.  Exclusion  of  question  to  agent 
of  testator  who  had  had  extensive  business 
dealings  with  her,  whether  her  acts  im- 
pressed him  as  rational  or  irrational  held 
error.     In   re  Brower's  Will,   98   N.   Y.   S.  438. 

56.  Condition  or  state  of  health  may  be 
testified  to  by  any  person  who  has  had 
opportunity  to  observe.  Supreme  Lodge 
Mystic  Workers  of  the  World  v.  Jones,  113 
111.  App.  241.  Nonexperts  may  testify  that 
relatives  of  a  deceased  died  of  consumption 
(in  suit  on  policy  of  insurance).  Krapp  v. 
Metropolitan  Life  Ins.  Co.  [Mich.]  12  Det. 
Leg.  N.  1032,  106  N.  W.  1107.  Injured  per- 
son ■who  claimed  his  hearing  had  been  af- 
fected by  his. injury  was  properly  allowed  to 
testify  to  facts  concerning  his  own  hearing, 
tending  to  show  injury.  Houston  &  T.  C. 
R.  Co.  v.  O'Donnell  [Tex.  Civ.  App.]  90  S. 
W.  886.  In  action  for  breach  of  contract  of 
employment,  plaintiff  may  testify  as  to  his 
ability  to  perform  the  contract,  notwith- 
standing the  state  of  his  health.  Semet- 
Solway  Co.  v.  Wilcox  [C.  C.  A.]  143  F.  839. 
Witness  w^ho  had  known  testator  10  years, 
and  had  known  of  his  habits,  coHld  testify 
that  he  drank  more,  used  more  profanity  and 
was  more  indecent  in  his  latter  years. 
Swygart  v.  "Willard  [Ind.]  76  N.  E.  755. 
Witness  who  had  book  before  him  could 
testify  whether  it  contained  entries  of  a 
certain  kind,  as  that  did  not  involve  ex- 
pert testimony.  Lawrence  v.  State  [Md.J 
63  A.   96. 

An  to  the  speed  of  'vehicles  or  trains: 
That  horses  attached  to   car  were  going  at 
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qualified"  by  his  observation  or  familiarity  Avith  the  subject  of  inquiry/'*  and  avIiod. 


full  speed.  Beaumont  Traction  Co.  v.  Dll- 
worth  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.- 257, 
94  S.  W.  352;  Northern  Ohio  Traction  Co.  v. 
Drown,  7  Ohio  C.  C.  (N.  S.)  549.  Speed  of 
car.  Chicago  St.  R.  Co.  v.  Rohe,  IIS  111. 
App.  322.  Held  proper  to  allow  witness  -who 
had  seen  horse  races  and  timed  express 
trains  to  give  an  estimate  as  to  the  speed 
at  which  an  automobile  was  going  at  a  par- 
ticular time.  Porter  v.  Buckley  [C.  C.  A.] 
14  7  F.  140.  It  is  not  error  to  permit  -wit- 
nesses to  testify  that  a  car  was  moving  at 
"full  speed,"  meaning  at  the  highest  rate 
of  speed  usually  traveled.  Chicago  St.  R.  Co. 
V.  McDonough  [III.]  77  N.  E.  577.  Testimony 
of  witness  who  said  he  could  not  say  how^ 
fast  a  street  car  was  running,  but,  judging 
from  the  ordinary  rate,  6  to  8  miles  an  hour, 
it  was  running  at  tlie  rate  of  about  20  miles 
an  hour,  was  competent.  Little  Rock  Trac- 
tion &  Elec.  Co.  V.  Hicks  [Ark.]  96  S.  W. 
385.  Nonexpert  testimony  is  competent  to 
prove  that  a  street  car  was  going  fast  at 
the  time  of  a  collision.  Beier  v.  St.  Louis 
Transit  Co.,  197  Mo.  215,  94  S.  W.  876.  Testi- 
mony of  plaintiff,  injured  by  collision  w^ith 
street  car,  not  given  as  expert,  as  to  speed 
of  car,  admissible.  Sluder  v.  St.  Louis  Tran- 
sit Co.,   189   Mo.    107,    88   S.   W.   648. 

57.  A  witness  called  to  testify  to  the 
value  of  land  may  properly  be  cross-exam- 
ined as  to  his  competency  before  he  is  per- 
mitted to  give  his  opinion.  Davis  v.  Penn- 
sylvania R.  Co.  [Pa.]  64  A.  774.  An  expert 
testifying  to  the  value  of  property  may 
properly  be  examined  as  to  the  facts  and 
reasons  on  which  his  opinion  is  based.  Bal- 
timore Belt  R.  Co.  V.  Sattler,  102  Md.  595, 
62  A.  1125.  Under  B.  &  C.  Comp.  S  718,  subd. 
10,  admitting  opinions  of  intimate  acquaint- 
ances on  the  issue  of  mental  capacity,  such 
opinion  must  be  based  on  personal  knowl- 
edge.     Lassas    V.    McCarty     [Or.]     84     P.     76. 

58.  Witness  held  qualified:  Former  em- 
ploye of  telephone  company  who  had  pro- 
cured many  licenses  for  company  to  attach 
wires  held  competent  to  testify  to  ownership 
of  wires  attached  to  certain  building.  Bunke 
V.  New  York  Tel.  Co.,  110  App.  Div.  241, 
97  N.  T.  S.  66.  Witness  held  to  have  suffi- 
cient knowledge  of  cattle  in  question  to 
testify  to  probability  of  fattening  them  in 
one  season.  Tuttle  v.  Robert  Moody  &  Son 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  763,  94  S. 
W.    134. 

On  issue  of  speed  of  trains,  etc.:  A  per- 
son of  ordinary  experience,  familiar  with 
trains,  and  possessed  of  a  knowledge  of 
time  and  distance,  is  competent  to  testify  to 
the  speed  of  a  train,  though  not  skilled  in 
handling  them.  Colorado  &  S.  R.  Co.  v. 
"Webb  [Colo.]  85  P.  683.  Proper  to  allow 
witness,  who  had  seen  cars  running  at  a 
certain  place  and  knew  their  usual  rate  of 
speed,  to  testify  that  a  car  which  struck 
plaintiff's  vehicle  was  going  at  the  usual 
rate,  which  -was  pretty  fast  ^as  it  was  on  a 
down  grade.  I.itlle  Rock  R.  &  Elec.  Co.  v. 
Green  [Ark.]  93  S.  W.  752.  Witness  who  had 
lived  beside  railroad  track  4  years,  had  ob- 
served trains,  had  timed  trains  between  sta- 
tions, and  had  just  returned  from  a  long 
railroad  journey,  was  competent  to  express 
an  opinion  on  the  speed  of  a  train.     Line  v. , 


Grand    Rapids    &    1.    R.    Co.    [Mich.]    12    Det. 
Leg.  N.  929,  106  N.  W.  719.    Persons  who  lived 
near  a  railway,  who  had  watched  trains,  and 
who  could  tell  whether  they  were  going  fast 
or  slow,   held  competent  to   give  opinions  on 
rate  of  speed  of  a   particular  train   at  a  cer- 
tain   time    and    place.      Garran    v.    Michigan 
Cent.    R.     Co.     [Mich.]     13     Det.    Leg.    N.     97, 
107  N.  W.  284.     Witness  who  saw  train  run- 
ning   when    an    accident    occurred,    and    who 
prior  thereto  had  seen  other  trains  running, 
could   properly   be   asked   as   to   the   speed   of 
the  train  at  the  time  of  the  accident.     Louis-- 
ville   &   N.    R.   Co.  v.   Jones    [Fla.]    39    So.   485. 
On  isr^ue  of  value:     A  farmer  is  ordinarily 
competent  to  give  opinion  evidence  on  value 
of  such  horses  as  he  owns.     Palmer  v.  Gold- 
berg   [\A'is.]    107   N.   W.   478.     A   v/itness   who 
shows    that    he    has    some    knowledge    of    tiie 
value  of  the   property  is  competent  to  testi- 
fy to  the  value.     Louisiana  R.  &  Nav.  Co.  v. 
Morere,   116  La.   997,   41  So.   236.     On  issue  of 
value    of    household    propertj^    witness    Was 
held  competent  to  testify  to  value  of  articles 
she  had  purchased  herself,  of  which  she  had 
personal    knowledge,    but    incompetent   as    to 
articles   purchased  by  her  husband  who   had 
told    her   what   he   paid,    that   being   her   only 
knowledge  of  them.     Cook  v.  Pur  man  [Ariz.] 
86  P.   6.     Men  who  had  had  much  experience 
in  sheep  raising  held  competent  to  testify  to 
value  of  sheep  at  time  of  conversion,  though 
they  knew  of  no  sales  at  the  particular  place 
in    question,    their    knowledge    being   derived 
from  market  value  in  the  state,  or  from  Ciii- 
cago  prices  and  reports,  which  fixed  market 
price   in   state.     Rich  v.   Utah  Commercial   ife 
Sav.    Bank    [Utah]    84    P.    1105.      Real    esfat'S 
men   having   some   knowledge   of   land   in   vi- 
cinity   held    qualified    to    testify    to    value    of 
benefits    to    land    caused    by    local    improve- 
ment.      Johnson    v.    Tacoma,     41    Wash.     51, 
82  P.  1092.     Witness  who  said  he  knew  what 
was     usually     charged     for    a     certain     kind 
of     concrete     work,     and     had     talked     with 
contractors    about    it,    competent    to    testify 
to     the     value     of     certain     work     of     that 
kind.      Camp    v.    Behlow    [Cal.    App.]     84    P. 
251.      Owner    competent    to    testify    to    value 
of     laundry     and     machinery     destroyed     by 
fire      in      action      for      insurance.     Tubbs      v. 
Mechanics'    Ins.    Co.    [Iowa]    108    N.    W.    324. 
Witnesses  to  value  are  only  required  to  have 
such    knowledge    as    can    reasonably    be    ex- 
pected   in    view    of   the    circumstances;    thus, 
where   sales   of   realty   are   infrequent   in   the 
vicinity,  a  witness  may  be  competent  though 
his  knowledge  of  values  is  not  so  extensive 
as  would  be  required  where  many  sales  were 
made.     Lally   v.   Central  Valley   R.   Co.    [Pa.] 
64  A.  633.     Property  owners  living  near  prop- 
erty   in    question,    who    are    well    acquainted 
with    it.    and    know    selling    prices    of    other 
property    in    vicinity    and    what    people    are 
asking,    were   competent   witnesses   to   value.    - 
Sutton    v.    Pennsylvania    R.    Co.,    214    Pa.    274, 
63    A.    791.      One    who    owns    and    resides    on 
property  in  the  vicinity,  and  has  bought  and 
sold   and   knows  of   other   sales,    may   testify 
to      value      in      expropriation      proceedings, 
though  he  testifies  that  he  considers  also  the 
amount   paid    him   by   plaintiff   in   a   compro- 
mise of  a  proceeding  to  expropriate  his  lands. 
Louisiana    R.    &    Nav.    Co.   v.    Sarpy    [La.]    41 
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his  opinion  is  accompanied  by  a  statement  of  tlie  facts  or  reasons  on  whicli  it  is 
based.-^^ 


So.  4  77.  In  an  action  for  damages  for  ap- 
propriation of  a  stream  for  a  reservoir 
witnesses  long  familiar  with  property  and 
the  stream  are  competent  to  give  opinions 
on  the  value  when  tlie  ^vater  -was  taken  15 
years  before,  it  appearing  that  the  stream 
and  property  in  question  were  in  practically 
the  same  condition  at  that  time.  Stauffer  v. 
East  Stroudsburg  Borough  [Pa.]  64  A.  411. 
Dealer  in  apples  wlio  had  raised  them  a 
number  of  years,  and  had  sold  in  New  York, 
one  sale  being  recent,  and  another  who  had 
bought  and  sold  in  New  York  during  the 
year,  held  competent  to  testify  to  New  York 
ijisirket  pi-ife  of  apples.  .Weidner  v.  Olivit, 
108  App.  Div.  122,  96  N.  Y.  S.  37.  Witness 
who  gained  knowledge  concerning  market 
price  of  rice  from  what  he  heard  others  say 
and  from  general  quotations  in  newspapers 
held  qualified  to  testify  to  market  value. 
El  Campo  Rice  Milling  Co.  v.  Montgomery 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  269,  95  S. 
W.  1102.  Witnesses  who  had  never  seen 
cattle  killed  bj-  defendant  lield  competent  to 
testify  to  value,  where  by  experience  and 
observation  such  as  is  common  to  men  in 
that  business  they  knew  the  value  of  sim- 
ilar cattle.  Harris  v.  Quincy,  etc.,  R.  Co., 
115  Mo.  App.  527,  91  S.  W.  1010.  Merchandise 
broker  who  bought  and  sold  vinegar  in  a 
certain  market  and  said  he  knew  prices  there 
at  a  certain  time,  was  a  competent  witness  as 
to  such  prices,  though  his  testimony  rested 
on  hearsay.  Genesee  Fruit  Co.  v.  Clarksville 
Cider  Co.,  114  Mo.  App.  422,  89  S.  W.  914. 
One  experienced  in  cattle  business  is  cluali- 
fied  to  give  an  opinion  on  their  inarket  value, 
though  it  is  based  in  part  on  market  re- 
port.s  and  corrvmunications  from  other  deal- 
ers, such  as  all  business  men  use  and  rely 
on.  Fountain  v.  Wabash  R.  Co.,  114  Mo. 
App.    676,    90    S.    W.    393. 

Witness  held  iio<  qiinlifloil:  Witness  who 
had  not  testified  that  he  had  any  knowledge 
of  testatrix  could  not  give  opinion  as  to  her 
testamentary  capacity.  Packham  v.  Ludwig 
[Md.]  63  A.  1048.  Testimony  of  witness  as 
to  testamentary  capacity  based  merely  on 
information  received  from  others  is  incom- 
petent. In  re  Dolbeer's  Estate  [Cal.]  86  P. 
695.  Where  witness  merely  said  he  knew 
something  about  values  of  trees  like  those 
injured,  he  vv-as  not  shown  to  be  qualified  to 
testify  to"  their  value.  "Western  Union  Tel. 
Co.  V.  Ring,  102  Md.  677,  62  A.  801.  One  who 
had  only  a  gen?ral  knowledge  of  the  value  of 
the  land  taken,  derived  from  passing  througli 
it  on  a  train,  and  who  had  not  kept  informed 
for  six  j'ears  on  the  value  of  property  like 
that  taken,  held  not  competent.  Louisiana 
R.  &  Nav.  Co.  V.  Sarpy  [La.]  41  So.  477. 
Witnesses  who  did  not  know  customary 
charges  of  physicians  in  certain  counties 
were  incompetent  to  testify  in  regard  there- 
to. Duggar  V.  Pitts  [Ala.]  39  So.  905.  Error 
to  allow  witness,  not  shown  to  be  competent, 
to  testify  to  value  of  woik  done  on  certain 
garments.  Manhattan  Delivery  Co.  v.  Sinron. 
98  N.  Y.  S.  844.  Brakeman  and  fireman  of 
only  2V^  years'  experience  held  not  compe- 
tent to  give  opinions  on  speed  of  logging 
train  based  merely  on  conditions  surround- 
ing wreck,  they  not  having  seen  the  accident. 


Cook  V.  Stimson  Mill  Co.,  41  Wash.  314,  S3 
P.  419.  Liveryman  of  10  years'  experience 
held  qualified  to  testify  that  horse  was  sick 
and  would  not  eat.  but  not  that  the  trouble 
was  lung  fever.  Louisville  &  N.  R.  Co.  v. 
Brown  [Ky.]  90  S.  W.  567.  Witness  who  liad 
no  personal  knowledge  of  price  of  oil  in 
Louisville,  Ky.,  was  not  competent  to  testify 
in  regard  thereto  from  letters  which  were 
not  "prices  current"  or  "commercial  lists" 
within  Code  1896,  §  1810.  Kentucky  Refining 
Co.  v.  Conner  [Ala.]  39  So.  728.  Witness 
i  who  testified  that  an  automobile  coming  to- 
ward him  in  the  dark  made  no  noise  heard 
by  him,  and  that  automobiles  made  little 
noise  when  running  at  a  high  rate  of  speed, 
and  much  noise  if  running  at  a  low  rate  of 
speed,  was  not  shown  to  be  competent  to 
testify  to  its  speed.  Wright  v.  Crane  [Mich.] 
12  Dat.  Leg.  N.  794,  106  N.  W.  71.  An  opinion 
as  to  the  identity  of  a  person,  based  wholly 
on  the  statement  of  another,  is  incompetent: 
such  opinion,  to  be  competent,  must  be  based 
on  personal  knowledge.  People  v.  Gray,  14S 
Cal.  507,  83  P.  707.  Opinion  evidence  as  to 
speed  of  wrecked  train  incompetent  when 
based  merelj'  on  conditions  observed  after 
the  wreck,  the  operation  of  the  train  at  the 
time,  whether  it  was  going  at  full  speed  or 
not,  and  the  manner  in  which  the  collision 
occurred,  not  being  taken  into  consideration. 
Cook  v.  Stimson  Mill  Co.,  41  Wash.  314.  83 
P.   419. 

59.  Nonexpert  opinion  that  plaintiff,  when 
witness  saw  him,  was  unable  to  work,  held 
incompetent  without  a  statement  of  the  facts 
on  which  it  was  based.  St.  Louis  S.  W.  R. 
Co.  v.  Demsey  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  961,  89  S.  W.  786.  Opinions  as  to  how 
land  could  have  been  drained  and  an  over- 
flow prevented  held  incompetent  unless  facts 
could  not  be  presented  to  jury  so  that  they 
could  draw  conclusions  therefrom.  St.  Louis 
S.  W.  R.  Co.  V.  Morris  [Ark.]  89  S.  W.  846. 
Nonexpert  witnesses,  familiar  friends  of  de- 
ceased, whose  testamentary  capacity  is  in 
issue,  cannot  be  examined  by  means  of  hypo- 
thetical questions  based  on  facts  to  which 
they  did  not  themselves  testify.  In  re  Dol- 
beer's Estate  [Cal.]  86  P.  695.  Nonexpert 
witnesses  called  upon  the  question  of  the 
mental  capacity  of  a  testator  must  state  tlie 
facts  upon  which  their  opinion  is  based. 
In  re  Isaac's  Estate  [Neb.]  107  N.  W.  1016. 
*Any  person  may  testify  as  to  his  opinion  of 
the  mental  condition  of  another,  if  lie  also 
states  the  facts  on  v/hich  his  opinion  is 
based;  without  such  facts  the  opinion  is  of 
very  little  value.  Stafford  v.  Tarter  [Ky.l 
96  S.  W.  1127.  Subscribing  witnesses  to  a 
will,  and  other  persons  acquainted  with  tes- 
tat(ji-  and  in  a  situation  to  observe  his  con- 
duct, may  give  opinions  as  to  his  mental  « 
soundness  without  reciting  facts  on  whicli 
they  are  based,  but  it  is  proper  to  instruct 
that  the  weight  to  be  given  them  depends 
on  the  facts  shown  in  connection  with  the 
opinions.  In  re  Wharton's  Will  [Iowa]  109 
N.  W.  492.  On  issue  of  value  of  timber  on 
a  tract  of  land,  the  owner  of  an  adjoining 
tract,  after  testifying  that  the  timber  on  the 
two   tracts  was  about  the  same,  and  stating 
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A  witness  may  properly  be  allowed  to  characterize  acts  or  statements  of  an- 
other/'' or  to  give  an  opinion  as  to  his  appearance  or  condition/^  or  to  state  a  col- 
lective fact/^  when  the  facts  upon  which  such  testimony  is  based  are  of  such  a  na- 
ture that  they  cannot  be  intelligibly  presented  to  the  jury.*^  It  is  held  by  some 
courts  that  a  witness  cannot  testify  to  his  uncommunicated  motives  or  reasons  f*  by 
others  it  is  held  that  whenever  the  motive,  belief,  or  intention  of  any  party,  whether 
a  party  to  the  action  or  not,  is  a  material  fact  to  be  proved,  it  is  competent  to  prove 
it  by  the  direct  testimony  of  such  party.®^  A  witness  cannot  testify  to  the  inten- 
tion'"' or  knowledge®^  of  another  concerning  a  particular  fact  or  transaction. 


that  he  had  sold  some  of  his,  could  give  his 
estimate  of  the  value  of  his  timber.  Kean 
V.  Landrum,  72  S.  C.  556,  52  S.  E.  421.  Where 
a  witness  has  been  permitted  to  state  his 
opinion  on  the  merits,  or  to  testify  to  an 
ultimate  fact,  the  error  is  immaterial  when 
he  afterwards  states  all  the  facts  and  cir- 
cumstances on  which  his  conclusions  were 
based.  Sun  Ins.  Office  v.  Western  Woolen- 
Mill  Co.,  72  Kan.  41,  82  P.  513.  Policeman 
whose  beat  included  place  in  Issue,  after 
testifying  to  condition  of  sidewalk  before 
and  at  time  of  an  injury,  could  give  opinion 
as  to  whether  it  was  reasonably  safe  for 
travel.  Campbell  v.  New  Haven,  78  Conn. 
394,  62  A.  665.  Where  witness  testified  ito 
facts  from  which  a  conclusion  could  be 
drawn  as  to  the  rental  value  of  certain  over- 
flowed land,  there  was  no  error  in  refusing 
to  exclude  his  opinion  and  statement  as  to 
how  he  arrived  at  it.  Chicago,  etc.,  H.  Co. 
V.  Seale  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  48, 
89  S.  W.  997.  Under  Code  Civ.  Proc.  §  1870, 
a  nonexpert  may  testify  to  the  mental  condi- 
tion of  an  intimate  acquaintance  only  on 
giving  reasons  for  his  opinion.  In  re  Dol- 
beer's  Estate  [Cal.]  86  P.  695.  Under  B.  & 
C.  Comp.  §  718,  subd.  10,  the  opinion  of  an 
intimate  acquaintance  is  competent  on  men- 
tal capacity  to  contract,  but  the  reason  for 
the  opinion  must  be  stated.  Lassas  v.  Mc- 
Carty   [Or.]   84  P.  76. 

60.  Witness  properly  allowed  to  state 
whether  any  act  or  statement  of  a  certain 
person  indicated  an  attempt  to  coerce  or 
influence  a  testator.  NicTiols  v.  Wentz,  78 
Conn.  429,  62  A.  610.  A  question  whether 
an  elevator  boy  was  a  wideawake,  attentive 
boy  when  engaged  in  his  duties  did  not  call 
for  an  opinion.  First  Nat.  Bank  v.  Chandler 
[Ala.]    39    So.    822. 

61.  Opinion  of  nonexpert  that  Injured 
plaintiff  did  not  appear  to  be  50%  as  good 
a  man  as  he  was  before  the  accident  helc^ 
competent.  St.  Louis,  etc.,  R.  Co.  v.  Smith 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  376,  90  S. 
W.  926.  Testimony  that  witness  could  see 
that  a  person  was  drunk  and  that  he  actei 
drunk  was  not  objectionable  as  a  mere  con- 
clusion. Kuhlman  v.  Wieben,  129  Iowa,  188, 
105  N.  W.  445.  Testimony  that  persons  were 
about'  half  drunk.  Henderson  v.  State  [^Tex. 
Cr.   App.]    15   Tex.   Ct.   Rep.    570,   91  S.  W.   569. 

63.  A  statement  of  a  witness  that  a  cer- 
tain- person  was  indebted  to  him  on  a  par- 
ticular day  vsras  the  statement  of  a  col- 
lective fact  and  not  an  opinion  and  was  com- 
petent evidence.  Richards  v.  Herald  Shoe 
Co.  [Ala.]  39  So.  615.  Whether  witness  owed 
a  certain  person  for  transportation  or  not 
did  not  call  for  a  conclusion  but   for  a  col- 


lective  fact.     Owen  v.   McDermott   [Ala.]    41 
So.    730. 

63.  Nichols  v.  Wentz,  78  Conn.  429,  62  A. 
610.  Husband  may  testify  as  to  clothing 
needed  by  wife  and  children,  since  their 
needy  condition  could  not  be  described  by 
placing  details  observed  by  witness  in  evi- 
dence. Baker  v.  Oughton  [Iowa]  106  N  W. 
272.  Witnesses  shown  to  be  qualified  by 
experience  held  properly  allowed  to  state 
their  opinion  as  to  the  amount  of  damage 
done  to  the  wearing  apparel  injured  in  a 
wreck.  Withey  v.  Pere  Marquette  R.  Co'., 
141  Mich.  412,  12  Det.  Leg.  N.  511,  104  N.  W. 
773. 

64.  In  ejectment,  It  was  proper  to  refuse 
to  allow  defendant  to  tell  why  he  did  not 
pay  taxes  on  land.  Lawrence  v.  Alabama 
State  Land  Co.  [Ala.]  41  So.  612.  Evidence 
concerning  the  uncommunicated  motive  or 
purpose  of  a  witness  in  performing  certain 
acts  to  which  he  had  testified  held  incom- 
petent. Reeder  v.  Huffman  [Ala.]  41  So.  177. 
Question  to  defendant  in  forcible  entry  and 
detainer  as  to  how  he  came  to  go  into  the 
house.  Sprouse  v.  Story  [Ala.]  42  So.  23. 
Why  person  who  received  telegram  did  not 
deliver  it.  Western  Union  Tel.  Co.  v.  Long 
[Ala.]  41  So.  965.  On  issue  whether  a  con- 
veyance w^as  absolute  or  as  security,  the 
party  executing  it  could  not  testify  what 
his  intention  was  in  so  doing.  Russell  v. 
Haltom  [Ark.]  89  S.  W.  471.  Testimony  as 
to  a  person's  purpose  in  falsifying  as  to  her 
age.  Levels  v.  St.  Louis  &  H.  R.  Co.,  196 
Mo.  606,  94  S.  W.  275.  In  action  for  carry- 
ing passenger  beyond  her  destination,  evi- 
dence of  the  undisclosed  intention  of  the 
conductor  to  make  provision  for  caring  for 
the  passenger  was  inadmissible.  Chesa- 
peake &  O.  R.  Co.  v.  Lynch  [Ky.]  89  S.  W. 
517. 

65.  Proper  to  permit  party  to  testify 
whether  in  executing  and  delivering  deed  it 
was  the  intention  to  carry  out  the  terms 
of  a  contract.  Grout  v.  Stewart,  96  Minn. 
230,  104  N.  W.  966.  Owner  of  ditch  may 
properly  be  asked  directly  if  he  ever  had 
any  intention  of  abandoning  it.  Boulder  & 
White  Rock  Ditch  Co.  v.  Leggett  Consol. 
Ditch  &  Reservoir  Co.  [Colo.]  86  P.  101. 
Held  proper  to  ask  plaintiff  if  he  relied  on 
the  master's  promise  to  make  repairs  though 
this  was  an  issue  in  the  case,  there  being 
no  other  way  to  prove  it.  Huggard  v.  Glu- 
cose Sugar  Refining  Co.  [Iowa]  109  N.  W. 
475. 

66.  Testimony  of  defendant's  manager  as 
to  defendant's  intention  in  taking  bills  of 
lading  in  his  name  and  forwarding  them, 
indorsed,    with    draft    attached,    to    a    bank. 
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On  questions  of  damage  a  witness  may  testify  to  facts  within  his  knowledge 
constituting  elements  of  damage/®  but  sliould  not  be  allowed  to  state  his  conclusion 
as  to  the  fact  of  injury  or  damage*"*  or  as  to  the  amount  of  damages/**  this  being  for 
the  jury/^  But  it  is  held  that  plaintiff,  in  a  personal  injury  action,  may  testify 
as  to  the  amount  of  damage  he  has  suffered,^^  after  testifying  to-  the  factsJ^ 

(§9)  B.  Subjects  of  expert  testimony.''*' — ^Expert  opinion  evidence  is  ad- 
missible in  regard  to  matters  adequate  knowledge  of  which  presupposes  special  skill, 
experience,  or  investigation/^  it  is  inadmissible  upon  matters  of  common  knowl- 


Hamilton    v.    Jos.    Schlitz    Brewing    Co.,    129 
Iowa,    172,    105    N.    T^''.    438. 

67.  Testimony  of  ofBcer  of  mutual  bene- 
fit association  tliat  none  of  the  other  offi- 
cers of  the  association  had  any  knov/ledge 
of  the  delivery  of  a  certain  certificate.  Sov- 
ereign Camp,  Woodmen  of  tlie  World  v.  Car- 
rington  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
397,   90  S.  W.   921. 

«S.  City  of  McCook  v.  McAdams  [Neb.] 
106  N.  W.  988.  Persons  familiar  with  prop- 
erty, and  with  the  effect  on  its  value  of 
smoke,  cinders,  gas,  etc.,  from  locomotive 
engines,  may  testify  in  regard  to  damage  so 
caused.  Baltimore  Belt  R.  Co.  v.  Sattler. 
102  Md.  595,  62  A.  1125.  Opinion  of  plaintiff 
in  personal  injury  action  that  his  earning 
capacity  was  reduced  one-half  by  the  injury 
was  competent.  Houston,  etc.,  R.  Co.  v. 
Fanning   [Tex.  Civ.   App.]    91   S.  W.   344. 

C9.  In  action  for  breach  of  contract,  it 
is  improper  to  ask  plaintiff  if  he  sustained 
any  damage  by  reason  of  defendant's  re- 
fusal to  perform.  Richmond  v.  Brandt,  118 
111.  App.  624. 
,70.  City  of  McCook  v.  McAdams  [Neb.] 
106  N.  W.  988.  The  opinions  of  witnesses 
are  incompetent  as  to  the  amount  of  damages; 
tliey  may  testify  only  to  elements  of  dam- 
age. Mauldin  v.  Seaboard  Air  Line  R.  Co., 
73  S.  C.  9,  52  S.  E.  677.  Opinions  as  to 
amount  of  damage  to  fences  and  meadow 
held  incompetent.  Wiggins  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  95  S.  W.  311.  Opinion 
evidence  incompetent  as  to  extent  of  dam- 
age to  property  by  establishment  of  county 
road.  Bell  County  v.  Flint  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  256,  91  S.  W.  329.  Witness 
may  not  state  amount  of  damages  caused  by 
nuisance.  City  of  Huntington  v.  Stemeh 
[Ind.  App.]  77  N.  E.  407.  One  shown  to  be 
qualified  may,  in  an  action  for  damage  to 
property,  state  the  condition  of  the  property 
before  and  after  the  injury,  but  should  not 
be  allowed  to  estimate  the  damages  in  ex- 
act figures,  tliis  is  for  the  jury.  Western 
Union  Tel.  Co.  v.  Ring,  102  Md.  677,  62  A. 
801.  An  expert  witness,  testifying  merely  as 
an  expert,  may  not  testify  either  to  the  fact 
or  amount  of  damage  resulting  from  an  al- 
leged injurious  act,  but  may  give  his  opin- 
ion as  to  the  value  of  the  property  below 
and  after  tlie  act  complained  of.  Baltimore 
Belt  R.  Co.  V.  Sattler,  102  Md.  595,  62  A. 
1125.  In  an  action  for  damages  to  property 
caused  by  an  overflow,  it  was  held  proper  to 
allow  a  witness  to  state  what  ws.s  the  effect 
of  the  overflow  on  the  property,  but  not 
to  allow^  witness  to  state  that  it  was  dam- 
aged, or  that  it  w^as  damaged  a  great  deal. 
Central  of  Georgia  R.  Co.  v.  Keyton  [Ala.] 
41  So.  918.  Opinion  of  witness  as  to  amount 
of    damage,    without    a    statement    of    facts  I 
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on  which  the  estimate  Is  based,  is  incom- 
petent. Raymond  v.  Edelbrock  [N,  D.]  107 
N.  W.   194. 

71.  City    of    McCook    v.    McAdams    [Neb.] 
106    N.    W.    9SS. 

72.  Roundtree   v.    Charleston,    etc.,    R.   Co., 
72   S.    C.   474,    52    S.   E.    231. 

73.  Jackson    v.    Southern   R.   Co.,    73    S.    C. 
557,   54   S.   E.   231. 

74.  See    5    C.    L.    1358. 

75.  Expert  testimony  is  not  confined  to 
matters  within  the  fields  of  "science,  art  or 
skill,"  as  technically  used,  but  extends  to 
all  matters  concerning  which  special  knowl- 
edge, skill,  or  experience  may  be  required. 
Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis. 
550.  106  N.  W.  1081.  Opinion  evidence  is  not 
limited  by  technical  meaning  of  terras 
"science,  art,  or  skill,"  but  extends  to  every 
subject  in  regard  to  which  one  may  ac- 
quire special  knowledge.  Schwantes  v. 
State,  127  Wis.  160,  106  N.  W.  237.  Effect 
on  persons  and  buildings  of  explosions  of 
certain  amounts  of  dynamite  within  certain 
distances.  Remsberg  v.  lola  Portland  Ce- 
ment Co'  [Kan.]  84  P.  548.  Experienced 
horsemen  may  testify  whether  steam  shovel 
in  operation  is  likely  to  frighten  ordinarily 
safe  and  gentle  horses.  Heinmiller  v.  Wins- 
ton Bros.  [Iowa]  107  N.  W.  1102.  Expert 
opinion  evidence  is  admissible  on  the  ques- 
tion whether  a  public  improvement  will 
benefit  or  injure  property.  Swift  &  Co.  v. 
Newport  News  [Va.]  52  S.  E.  821.  Experts 
on  customary  rate  of  exchange  may  testify 
as  to  custom  of  charging  exchange  where 
interest  is  charged  and  included.  Sullivan  & 
Co.  v.  Owens  [Tex.  Civ.  App.]  90  S.  W.  690. 
Expert  testimony  admissible  to  show  that 
cotton  had  been  injured  by  fresh,  and  not 
by  salt,  water.  Houston,  etc.,  R.  Co.  v.  Bath 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  117,  90  S. 
W.  55.  Real  estate  experts  may  testify  to 
amount  of  benefits  to  land  caused  by  local 
improvement.  Johnson  v.  Tacoma,  41  Wash. 
51,  82  P.  1092.  Opinions  of  expert  real  es- 
tate man  properly  received  on  issue  of  value 
of  farm.  Tore  v.  Meshew  [Mich.]  13  Det. 
Leg.  N.  672,  109  N.  W.  35.  Testimony  by 
Italian  priest  shown  to  be  qualified,  that 
marriage  by  Religious  ceremony  alone  did 
not  in  .Italy  constitute  a  legal  marriage,  held 
properly  admitted.  Massucco  v.  Tomassi,  78 
Vt.  188,  62  A.  57.  Evidence  of  fruit  in- 
spector, an  expert,  in  action  for  breach  of 
warranty  of  apples  found  to  be  unmerchant- 
able, that  if  apples  were  in  merchantable 
condition  on  March  21  they  could  not  have 
been  in  condition  in  which  they  arrived  on 
March  20,  held  competent.  Jones  v.  Emer- 
son [Wash.]  82  P.  1017.  Witnesses,  quali- 
fied as  experts,  were  properly  allowed  to  ex- 
press   opinions    on    proper    method    of   tying 
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edge/^  or  when  tlie  facts  can  be  intelligibly  presented  to  tlie  jury  and  are  of  such 


packages  of  lumber  for  hoisting,  when  they 
had  testified  that  method  used  was  not  safe. 
Smith  V.  Dow  [Wash.]  86  P.  555.  Tiie  terms 
"basis"  and  "returns"  used  in  contracts  for 
sale  of  cotton  .are  technical  trade  tei-ms,  and 
experts  in  t)»e  cotton  business  may  testify 
as  to  tlieir  meaning.  Daniel  v.  Maddox- 
Rucker  Banking  Co.,  124  Ga.  1063.  53  S.  E. 
573.  Proper  to  ask  expert  surveyor  if  prop- 
erty described  by  field  notes  in  a  petition 
was  embraced  within  metes  and  bounds  giv- 
en in  a  deed  examined  by  tlie  witness.  Camp 
V.  League  [Tex.  Civ.  App.]  92  S.  W.  1062. 
Where  plaintiff  and  defendant  disagreed  as 
to  proper  manner  of  measuring  timber,  tes- 
timony of  experienced  lumbermen  v.-as  com- 
petent to  show  how  amount  should  be  com- 
puted. Wall  V.  Melton  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  112,  94  S.  W.  358.  In  action 
for  injuries  resulting  from  slipping  on  a 
sloping  walk,  one  who  had  been  engaged  in 
laying  sucli  cement  walks  for  many  years 
was  properly  allowed  to  testify  whether  the 
one  in  question  was  laid  at  a  dangerous 
slope,  the  material  used  being  uncommon. 
Garberg  v.  Samuels,  27  R.  I.  359,  62  A.  211. 
In  an  action  for  refusal  to  allow  a  contract- 
or to  complete  work  in  laying  pipes  in  the 
street,  one  shown  to  be  familiar  with  such 
work  and  with  conditions  of  the  particular 
work  was  properly  allowed  to  testify  to  the 
fair  cost  of  completing  tlie  work.  Shields  v. 
Norton  [C.  C.  A.]  143  F.  802!  Question, 
tliough  ambiguous,  held  to  inquire  of  ex- 
pert whether  there  were  risks,  and  if  so 
how  great,  attendant  upon  tlie  work  of  cut- 
ting blades  from  unannealed  steel,  and  lield 
proper.  Arnold  v.  Harrington  Cutlery  Co., 
189  Mass.  547,  76  N.  B.  194.  In  an  action 
for  death  caused  by  electric  current,  a  ques- 
tion to  an  electrical  expert  liow  under  cer- 
tain liypothetical  conditions  a  person  could 
have  received  a  shock  was  held  not  to  be 
an  encroachment  on  the  province  of  the  jury. 
Goddard  v.  Enzler   [111.]    78  N.  E.   S05. 

Medical,  scientific,  and  oilier  professioual 
matters:  Medical  expert  who  examined  and 
treated  the  plaintift  was  competent  to  ex- 
press an  opinion  as  to  future  consequences 
of  his  injury  reasonably  to  be  expected  to 
follow  therefrom.  Vohs  v.  Shorthill  &  Co. 
[Iowa]  107  N.  W.  417.  It  is  competent  for 
an  expert  medical  witness  to  testify  as  a 
matter  of  opinion  tliat  there  was  "apparent 
Inability  to  use"  a  hip.  Chicago  City  R. 
Co.  v.  Lowitz,  119  111.  App.  360.  Physician 
may  testify  to  wliat  extent  an  injury  will 
impair  a  man's  ability  to  work.  McDonald 
V.  City  Elec.  R.  Co.  [Mich.]  13  Det.  Leg.  N. 
252,  108  N.  W.  85.  Medical  expert  may  give 
opinion  tliat  an  injury  is  permanent,  based 
on  the  history  of  tlie  case,  liig*own  observa- 
tions, and  the  lengtli  of  time  which  had 
elapsed  since  the  injury.  Missouri,  etc..  R. 
Co.  v.  Lynch  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
237,  90  S.  W.  511.  Medical  expert  may  tes- 
tify that  conditions  named  by  liim  and  sliown 
by  evidence  would  produce  pain.  Western 
Union  Tel.  Co.  v.  Stubbs  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  210,  94  S.  W.  1083.  Opinion 
of  physician  that  patient  had  neurasthenia, 
based  on  his  examination,  was  competent. 
Bacli  v.  Brooklyn,  etc.,  R.  Co.,  109  App.  Div. 
654,  96  N.  Y.  S.  321.     Physician's  opinion  ad-, 


missible    as    to    extent    of    suffering    endured 
by      injured       person.     Indianapolis      &      M. 
Rapid   Transit   Co.    v.    Reeder    [Ind.   App.]    76 
N.    E.    816.     Physician   may   explain    effect    of 
excessive    use    of    alcohol    on    brain,    nervous 
sy^stem,      and      body.     Swygart      v.      Willard 
[Ind.]     76    N.    E.    755.     Physician    answering 
question    as    to    serious    character    of    injury 
may   properly   testify   that   "he  was   afraid   a 
clot   or   something   of   that  kind   would    form 
on   the  brain."     Monize  v.   Begaso,   190   Mass. 
87,    76   N.   E.   460.     Not   error   to   allow   physi- 
cian's statement  that  he  found  an   "apparent 
inability"   to  use  the  hip  joint,   since  he  was 
competent    to    give   an    expert   opinion.     Chi- 
cago City  R.  Co.  V.   Lowitz,   218   111.   24,   75   N. 
E.    755.     Where    injuries    result    from    a    stiff 
ankle,    the    nature    of    the    stiffness,    the    mo- 
tions   it    will    impede,    its    causes    and    char- 
acter,  wliether  temporary  or   permanent,   are 
subjects     for     expert     testimony.     Lewis     v. 
Crane,  78  Vt.   216,  62  A.   60.     Physician  prop- 
erly  allowed    to   testify   regarding   peculiari- 
ties of  various  forms  of  mental  unsoundness, 
and    to    give    an    opinion    of    the    kind    from 
which      a      testator      was      suffering,      when 
facts    sliowing    some     form    of    mental     un- 
soundness were  liypotlietically  stated  to  him. 
Swygart    v.     Willard     [Ind.]     76     N.     E.     755. 
Proper    to    ask    pliysician    whether    pliysieal 
condition    of    patient    as    observed    by     liim 
could,    would,    or    miglit    have    resulted    from 
injuries    and    accident    detailed    in    the    hy- 
pothetical  question,   when   tlie   question   does 
not  ask   tlie  expert  to  decide  a  fact  in  issue 
whicli   is   for   tlie  jury.     Bragg  v.   Metroooli- 
tan  St.   R.   Co.,   192  Mo.   331,   91   S.  W.   527.      In 
an    action    for    injuries    to    an    eye,    the    phy- 
sician   who   treated    it   may   state,    in   answer 
to    a    question    wlietlier    tlie    eye    was    apt    to 
become  diseased  on  account  of  tlie  condition 
it   was   left   in,   that   it   was   more  apt   to   be- 
come so  than  the  well  eye.     Volis  v.  Shorthill 
&    Co.    [Iowa]     107    N.    W.    417.     Where    ear 
specialist    had    testified    that    plaintiff's    ear 
was   diseased    prior   to   an   explosion,    alleged 
to  have  injured  it,  it  was  not  error  to  admit 
his    opinion    that    if    the    ears    of    persons    50 
to   80  feet  away  were  not  injured,   plaintiffs 
ears     could     not    have    been    injured    by    it. 
Hickey  v.  Texas  &  P.  R.  Co.   [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    88.    95    S.    W.    763.      AVhere 
physician  testified  to  condition  of  patient,  he 
was    properly    allowed    to    say    whether    her 
condition   was  the   result  of  violence  or  dis- 
ease.     Gulf,    etc.,    R.    Co.    V.    Booth    [Tex.   Civ. 
App.]   97  S.  W.   128.     Lawyers  may  testify  to 
value    of   legal    services.     Sexton   v.    Bradley, 
110   111.   App.   495. 

Maeliinery,  construction,  engineering: 
Rated,  capacity  of  boiler  of  heating  plant, 
and  proper  method  of  ascertaining  same. 
United  States  Heater  Co.  v.  Jenss  [Wis.]  107 
N.  W.  293.  Capacity  of  iron  columns  to  sus- 
tain weight,  and  effect  of  holes  and  cracks 
therein  on  their  capacity.  Fraternal,  Const. 
Co.  V.  Jackson  Foundry  &  Mach.  Co.  [Ky.] 
89  S.  W^.  265.  Proper  method  of  trestle  con- 
struction, kinds  of  bolts  to  be  used,  com- 
parative strength  of  different  timbers,  etc. 
Bowen  v.  Sierra  Lumber  Co.  [Cal.  App.]  84 
P.  1010.  What  conditions  make  timbering 
in  mine  necessary  to  make  it  safe.  Bird  v. 
Utica   Gold    Min.    Co.    [Cal.    App.]    84    P.    256. 
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a  nature  that  jurors  generally  are  competent  to  form  opinions  and  draw  conclusions 
from  them,^^  Expert  opinion  is  inadmissible  upon  the  ultimate  issues  of  fact/*  and 
upon  questions  of  law.''* 


Experienced  carpenter  who  had  used  swing 
staging  could  testify  to  strength  of  liooks 
used  in  such  staging.  Lewis  v.  Crane,  78  Vt. 
216,  62  A.  60.  Duly  qualified  expert  prop- 
erly allowed  to  testify  whether  use  of  cast 
iron  in  steain  pipe  created  unusual  danger 
from  breaking  of  the  pipe.  Erickson  v. 
American  Steel  &  Wire  Co.  [Mass.]  78  N.  E. 
761.  Expert  testimony  is  admissible  upon 
question  whether  laundry  machine  can  be 
guarded,  and  as  to  ordinary  and  proper  man- 
ner of  guarding  such  machine.  Carlin  v. 
Kennedy  [Minn.]  106  N.  W.  340.  Expert 
may  testify  how  track  for  traveling  crane 
was  built  and  what  he  considers  a  safe  and 
proper  construction.  Hamner  v.  Janowitz 
[Iowa]  108  N.  W.  109.  Expert  in  elevator 
well  construction  was  properly  allowed  to 
testify  that  strips  nailed  on  beams  in  shaft 
were  unnecessary,  and  that  elevator  wells 
were  not  usually  or  properly  constructed  in 
that  way.  Obermeyer  v.  Logeman  Chair 
Mfg.    Co.    [Mo.    App.j    96    S.    W.    673. 

Kailrond  coustruetion  aud  inanasenient: 
Etflciency  of  spark  arrester  on  engine.  St. 
Louis  S.  W.  R.  Co.  V.  Parks  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  232,  90  S.  W.  343.  Practical 
locomotive  engineer  properly  allowed  to 
testify  as  to  proper  manner  of  handling  en- 
gine when  passing  combustible  material. 
St.  Louis,  etc.,  R.  Co.  v.  Dawson  [Ark.]  92 
S.  W.  27.  Error  to  refuse  to  allow  witness, 
who  had  had  much  experience  with  railroad 
■wrecks,  that  he  could  not  discover  the  cause 
of  the  wreck  in  question.  Southern  Kan.  R. 
Co.  V.  Sage  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
254,  94  S.  W.  1074.  Experienced  railroad 
men  were  properly  allowed  to  testify  to 
method  of  handling  cars  and  trains  in  rail- 
road yards.  Pittsburgh,  etc..  R.  Co.  v.  Nich- 
olas. 165  Ind.  679,  76  N.  E.  522.  Railway  su- 
perintendent properly  allowed  to  testify  that 
it  was  not  necessary  to  go  between  cars  to 
couple  them.  Huggins  v.  Southern  R.  Co. 
[Ala.]  41  So.  856.  Railroad  man  may  give 
opinion  as  to  what  cars  may  be  coupled 
Avithout  going  between  them.  Id.  Railroad 
e.vperts  may  testify  what  constitutes  an  ordi- 
nary train  crew  and  what  would  be  a  prop- 
er crew  for  a  light  engine.  Stewart  v.  Ra- 
leigh &  A.  Air  Line  R.  Co.  [N.  CI  53  S.  E. 
877.  That  running  trains  over  a  trestle  will 
cause  vibration  and  thereby  loosen  nails  with 
which  it  is  put  together.  Bowen  v.  Sierra 
Lumber    Co.    [Cal.    App.]    84    P.    1010. 

76.  Schwantes  v.  State,  127  Wis.  160,  106 
N.  W.  237.  Effect  of  weak  timber  in  trestle 
when  heavy  train  came  on  it.  Bowen  v. 
Sierra  Lumber  Co.  [Cal.  App.]  84  P.  1010. 
Whether  team  and  wagon  passing  over  pav- 
ed street  would  make  so  much  noise  that  a 
boy  in  the  street  would  have  heard  it  if  he 
had  been  standing  still.  Star  Brewery  Co. 
V.  Houck  [111.]  78  N.  E.  827.  Offer  of  ex- 
pert testimony  that  difference  in  density  be- 
tween iron  and  steel  cannot  be  detected  by 
the  eye  alone  when  both  are  polished,  prop- 
erly excluded.  Wolfe  v.  New  Bedford  Cord- 
age Co.,  189  Mass.  591.  76  N.  E.  222.  In  ac- 
tion   on    fire    policy,    where    sole    question    is 


whether  spontaneous  combustion  occurred,  it 
is  proper  to  refuse  to  permit  an  expert  chem- 
ist to  testify  to  the  meaning  of  such  terms 
as  "fire."  "ignition,"  "ignition  point,"  and 
the  relation  between  "fire"  and  "flame"  and 
similar  terms,  of  which  the  meaning  is  com- 
monly understood  by  all  well  informed  per- 
son.s.  Sun  Ins.  Co.  v.  Western  Woolen-Mill 
Co.,  72  Kan.  41,  82  P.  513.  Testimony  of  ex- 
pert accountant  as  to  amount  of  interest 
on  certain  payments  held  properly  excluded, 
the  jury  being  competent  to  assess  interest. 
Clements  v.  Mutersbaugh,  27  App.  D.  C.  165. 
77.  What  ought  to  have  been  done  to 
make  a  mine  reasonably  safe.  Kellyville 
Coal  Co.  V.  Moreland,  121  111.  App.  410.  Abil- 
ity or  inability  of  deceased  to  save  himself 
from  injury  under  conditions  recited.  Illi- 
nois Cent.  R.  Co.  v.  Whiteaker,  122  111.  App. 
333.  Whether  manner  adopted  of  moving 
heavy  machine  from  car  to  building  was 
proper.  Hamann  v.  Milwaukee  Bridge  Co., 
127  Wis.  550,  106  N.  W.  1081.  Whether  first 
sexual  intercourse  under  certain  conditions 
was  likely  to  result  in  conception  held  not 
subject  for  expert  testimony.  Kesselring  v. 
Hummer  [Iowa]  106  N.  W.  501.  Whether 
door  of  entrance  to  elevator  shaft  was  prop- 
erly placed  for  safety.  Siegel.  Cooper  & 
Co.  V.  Trcka,  218  111.  559,  75  N.  E.  1053. 
Whether  wounds  were  such  as  would  be 
caused  by  being  struck  by  a  train  going  at 
a  certain  rate.  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.  [Del.]  62  A.  898.  Whether  ex- 
cavation in  street  was  properly  guarded  and 
lighted.  Carty  v.  Boeseke-Dawe  Co.  [Cal. 
App.]  84  P.  267.  Position  camera  must  have 
been  in  to  take  certain  picture.  MacFeat 
V.  Philadelphia,  etc.,  R.  Co.  [Del.]  62  A.  898. 
Whether  chipping  or  cutting  cast  iron  with 
a  chisel  and  hammer  is  a  dangerous  occupa- 
tion, dwell  V.  Skobis,  126  Wis.  308,  105 
N.  W.  777.  Whether  method  adopted ,  of 
crossing  bridge  with  traction  engine  was 
ordinarily  safe.  Central  City  v.  Morquis 
[Neb.]  106  N.  W.  221.  That  machine  which 
injured  boy  was  dangerous  and  that  boys 
were  not  usually  allowed  to  operate  them 
for  that  reason.  Anderson  v.  Chicago  Brass 
Co.,  127  Wis.  273,  106  N.  W.  1077.  Forma- 
tion of  accretion  to  land,  in  a  river,  is  not 
a  subject  demanding  expert  testimony.  Mal- 
lory  V.  Brademyer  [Ark.]  89  S.  W.  551.  What 
would  be  the  effect  of  a  woman  weighing  132 
pounds  riding  a  bicycle  over  a  depression, 
dishshaped,  and  21/^  inches  deep,  in  a  side- 
walk, held  not  a  proper  subject  for  opin- 
ion evidence.  Lee  v.  Salt  Lake  City  [Utah] 
83  P.  562.  Where  evidence  showed  a  boiler 
exploded  when  steam  pressure  was  low,  and 
other  conditions'  normal,  it  was  error  to  al- 
low an  expert  to  testify  that  it  was  the 
condition  of  the  boiler  due  to  want  of  re- 
pairs that  caused  the  explosion.  O'Doherty 
V.  Postal  Tel.  Cable  Co.,  99  N.  Y.  S.  351.  On 
the  issue  of  value  of  corporate  stock  which 
had  no  market  value,  where  certain  wit- 
nesses, called  as  experts,  had  detailed  all 
the  facts  in  their  possession  relative  to  the 
stock,    it    was    not    error    to    exclude    tlieir 
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opinions,  since  the  trial  court  could  as  well 
pass  on  such  facts  as  the  witnesses.  Cabbie 
V.  Cabbie.  97  N.  Y.  S.  773.  Evidence  by  phy- 
sician tliat  nervous  condition  of  patient 
might  have  been  caused  by  the  injury  is  not 
competent  evidence  that  such  condition  was 
caused  bv  the  injury.  Boland  v.  New  York 
City  R.  Co.,  48  Misc.  523,  96  N.  Y.  S.  262. 
Opinion  of  physician  whether  injury  could 
have  been  caused  by  a  crow  bar  thrown  by 
a  moving  train  inadmissible.  Dunn  v.  Chi- 
cago, etc.,  R.  Co.  [Iowa]  107  N.  W.  616.  Dis- 
position of  a  person  (susceptibility  to  undue 
influence)  is  not  a  subject  of  expert  testi- 
mony. Simmons  v.  Kelsey  [Neb.]  107  N.  W. 
122.  Testimony  of  physician  that  plaintiff's 
condition  was  In  his  opinion  due  to  a  fall 
and  not  to  a  previous  diseased  condition 
held  incompetent.  Glasgow  v.  Metropolitan 
St.  R.  Co.,  191  Mo.  347.  89  S.  W.  915.  In  an 
action  for  Injuries  received  by  employe  In 
burning  building,  where  all  the  facts  con- 
cerning It  were  shown,  expert  opinion  that, 
from  a  fire  insurance  standpoint,  the  build- 
ing was  an  extra  hazardous  one  was  incom- 
petent. Dakan  v.  Chase  Mercantile  Co.,  197 
Mo.  238,  94  S.  W.  944.  Expert  opinion  is 
admissible  on  question  whether  particular 
situation  Is  dangerous  only  when  jury  can- 
not be  supplied  with  all  the  facts  so  that 
they  can  form  an  intelligent  opinion  there- 
on for  themselves.  Hamann  v.  Milwaukee 
Bridge  Co.,  127  Wis.  550,  106  N.  W.   1081. 

78.  Where  question  called  for  degree  of 
care  required  in  riding  a  bicycle  over  a 
depression  in  a  sidewalk,  it  was  Improper. 
Lee  V.  Salt  Lake  City  [Utah]  83  P.  562. 
Where  cause  of  death  was  in  Issue,  plain- 
tlflf  claiming  it  was  an  electric  shock, 
and  defendant  that  it  was  heart  dis- 
ease, it  was  Improper  to  allow  an 
electrical  expert  to  testify  whether  he 
thought  deceased  received  an  electric  shock 
before  he  fell.  Martin  v.  Des  Moines  Edison 
Light  Co.  [Iowa]  106  N.  W.  359.  Hypotheti- 
cal questions  calling  for  ultimate  conclusions 
of  facts,  which  are  for  the  jury,  are  im- 
proper. Chicago  City  R.  Co.  v.  Sugar,  117 
111.  App.  578.  Question  asking  opinion  as 
to  cause  of  present  condition  held  improper 
where  the  Issue  was  whether  a  certain  ac- 
cident was  the  cause  of  his  condition.  City 
of  Chicago  v.  Powers,  117  111.  App.  453. 
Whether  an  injury  was  caused  by  a  given 
accident  is  for  the  jury;  medical  witnesses 
may  testify  only  whether  the  accident 
"might"  have  caused  the  Injury.  Illinois  C. 
R.  R.  Co.  v.  McCollum,  122  111.  App.  531.  In 
action  to  recover  for  death  of  a  boar,  an 
expert  may  testify  to  natural  disposition  of 
boars  to  flght  each  other  when  kept  in  the 
same  enclosure,  and  whether  cuts  or  wounds 
appearing  on  one  might  have  been  caused  by 
tusks  of  another  boar,  but  he  cann6t  tes- 
tify whether  such  wounds  were  in  fact 
caused  by  boar's  tusks,  nor  show  nature's 
purpose  In  providing  boars  with  tusks.  Wal- 
ters   V.    Stacey,    122    111.    App.    658. 


79.  Train  dispatcher,  though  qualified  as 
an  expert,  cannot  testify  to  the  meaning  of 
printed  rules  of  a  railway;  their  construc- 
tion is  for  the  court,  where  the  language  Is 
used  in  Its  ordinary  sense  and  significance. 
Stewart  v.  Raleigh  &  A.  Air  Line  R.  Co.  [N. 
C]    53    S.    E.    877. 

80.  See   5   C.    L.    1361. 

81.  Fact  that  civil  engineer  was  allowed 
to  testify  to  percolating  character  of  soil 
Involves  finding  that  he  was  qualified  to  tes- 
tify, and  parties  are  bound  by  this  finding 
unless  they  except  thereto.  Flint  v.  Union 
Water  Power  Co.,   73  N.  H.   483,   62  A.   788. 

82.  Texas  &  P.  R.  Co.  v.  Warner  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  530,  93  S.  W.  489. 
Qualification  of  witnesses  to  give  opinion 
evidence  is  for  trial  court.  Dallas  Consol. 
Elec.  St.  R.  Co.  v.  English  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  606,  93  S.  W.  1096.  Pre- 
liminary questions  of  competency  of  wit- 
ness and  competency  of  opinion  evidence  of- 
fered are  for  trial  court,  and  its  rulings 
are  conclusive  unless  clearly  shown  to  be 
wrong.  Schwantes  v.  State,  127  Wis.  160,  106 
N.  W.  237.  Discretion  of  trial  court  iTeld 
not  abused  by  refusing  to  permit  witness 
familiar  with  stopping  of  street  cars  to  tes- 
tify that  a  motorman  made  a  good  stop,  and 
as  quick  a  one  as  could  be  made  at  the  tirhe 
and  place.  Dallas  Consol.  Elec.  St.  R.  Co.  v. 
English  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
606,    93    S.    W,    1096. 

83.  Illustrations.  Held  competent:  Ex- 
perienced life  insurance  agent,  familiar  with 
standard  mortality  tables,  properly  allowed 
to  testify  to  injured  person's  life  expectancy. 
Southern  Pac.  Co.  v.  Cavin  [C.  C.  A.]  144  F. 
348.  Witnesses  who  from  experience  are  en- 
tirely familiar  with  the  color,  taste,  and  smell  * 
of  a  certain  bitters  may  testify  that  a  liquid 
made  by  defendant  Is  not  such  bitters.  Hos- 
tetter  Co.  v.  Gallagher  Stores,  142  F.  208. 
An  attorney  is  competent  to  testify  to  the 
value  of  professional  services  upon  being  in- 
formed as  to  the  nature  of  the  services  ren- 
dered. His  knowledge  of  the  skill  and  at- 
tainments of  the  person  rendering  the  serv- 
ices is  matter  for  cross-examination.  Fuller 
V.  Stevens  [Ala.]  39  So.  623.  Experienced 
motorman  competent  to  give  opinion  as  to 
whether  a  car  could  be  stopped  with  appli- 
ances at  hand  in  time  to  prevent  killing  a 
dog.  Wallace  v.  North  Alabama  Traction 
Co.  [Ala.]  40  So.  89.  Witness  who  said  he 
was  familiar  with  ripsaw  machines,  ani  was 
an  experienced  mill  man,  held  competent  to 
testify  as  an  expert  regarding  ripsaws, 
though  he  had  used  only  one  saw  machine 
and  not  four  saw  macliines  like  the  one 
causing  the  Injury.  Yates  v.  Huntsville 
Hoop  &  Heading  Co.  [Ala.]  39  So.  647.  Wit- 
ness who  had  had  35  years'  experience 
around  blast  furnaces  was  properly  allowed 
to  testify  whether  a  particular  furnace  was 
in  proper  condition  for  use  at  the  time  of 
an  accident,  and  to  describe  and  explain  its 
condition.     Williamson   Iron   Co.   v.   McQueen 
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[Ala.]  40  So.  306.  Proper  for  person  famil- 
iar with  ferry  and  ferry  rates  to  testify 
that  rates  were  reaponable.  Coving-ton  v.  St. 
Francis  County  [Ark.]  91  S.  W.  186.  Experi- 
enced section  men  who  had  used  and  repair- 
ed hand  cars  held  competent  to  state  wheth- 
er certain  peculiarities  rendered  the  car  de- 
fective. St.  Louis  S.  "W.  R.  Co.  V.  Plumlee 
[Ark.]  95  S.  T^^  412.  Skilled  trestle  and 
bridge  builder  qualified  to  testify  as  to  prop- 
er manner  of  constructing  trestles.  Bow^en 
V.  Sierra  Lumber  Co.  [Cal.  App.]  84  P.  1010. 
Miner  who  had  worked  2  years  in  another 
mine  w^here  timbering  was  done,  and  23 
days  in  mine  in  question,  properly  allowed 
to  testify  under  what  circumstances  timber- 
ing was  necessary  in  a  stope  or  chamber. 
Bird  V.  Utica  Gold  Min.  Co.  [Cal.  App.]  84  P. 
256.  Witnesses  able  to  figure  the  cost  of 
performing  the  work  of  furnishing  and  erect- 
ing ironwork  for  a  warehouse  to  within  2  to 
5%  of  the  actual  cost  were  properly  allowed 
to  testify  as  to  such  cost,  omitting  failures 
to  complete  within  the  required  time,  acci- 
dents, delays,  etc.  Hayes  v.  "Wagner,  220 
111.  256,  77  N.  E.  211.  Wool  merchants  and 
manufacturers,  who  have  had  years  of  ex- 
perience in  their  business,  are  competent  to 
give  opinions  based  on  facts  fallinjr  within 
their  experience,  such  as  to  the  effect  of  wa- 
ter falling  on  a  large  mass  of  wool  and  the 
probability  of  a  spontaneous  combustion  in 
it.  Sun  Ins.  Co.  v.  "Western  Woolen-Mills 
Co.,  72  Kan.  41,  82  P.  513.  Witness  who  had 
been  shipping  cattle  to  a  certain  market 
for  15  shears,  and  who  saw  certain  cattle 
when  shipped  and  on  their  arrival,  was 
qualified  to  testify  that  they  would  have 
brought  a  better  price  if  delivered  on  the 
morning  of  the  day  of  delivery,  though  he 
did  not  know  the  fluctuations  of  the  mar- 
ket. Farmers'  Bank  v.  Wabash  R.  Co.  [Mo. 
App.]  95  S.  W.  2S6.  When  witnes:s  said  she 
knew  what  it  would  cost  to  repair  founda- 
tion wall  of  house,  she  was  qualified  to  tes- 
tify thereto.  Frick  v.  Kansas  City,  117  Mo. 
App.  488,  93  S.  "W.  351.  One  who  had  work- 
ed for  years  in  different  railroad  yards, 
which  had  switches  connecting  with  each 
other  at  one-  end,  held  competent  to  testify 
to  reasonableness  of  rule  governing  work  in 
yards  w^here  switches  connected  at  both 
ends,  since  the  work  of  coupling  cars  was 
essentially  the  same  in  all  yards.  Freemont 
V.  Boston  &  M.  E.  R.  Co.,  98  N.  T.  S.  179. 
Witness  shown  to  have  had  long  experi- 
ence in  running  and  managing  threshing  en- 
gines was  qualified  to  give  an  opinion  as  to 
the  alignment  of  a  particular  engine.  Port 
Huron  Machinery  Co.  v.  Bragg  [Neb.]  109  N. 
W.  398.  One  who  had  had  long  experience 
with  horses  held  qualified  to  testify  concern- 
ing them,  though  not  a  veterinarian.  Palm- 
er V.  Cowie,  7  Ohio  C.  C.  (N.  S.)  46.  Persons 
who  had  been  engaged  in  running  and  oper- 
ating sawmills  and  machinery  many  years 
held  competent  to  testify  whether  defective 
fly  v,^heel  should  be  re^paired  or  replaced  by 
new  one.  Boop  v.  Laurelton  Lumber  Co., 
212  Pa.  523,  61  A.  1021.  Witness  who  had 
been  in  railway  service  as  switchman,  brake- 
man,  and  conductor  for  12  years  was  com- 
petent to  testify  that  force  with  which  a 
coupling  was  made  was  not  unusual.  Mullen 
V.  Galveston,  etc..  R.  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  963,  9,2  S.  W.  1000.  Witness 
who    testified    that    he    had    himself    made    a 


survey  was  properly  allowed  to  testify  that 
certain  meanderings  would  fit  only  a  certain 
part  of  a  stream  Camp  v.  League  [Tex.  Civ. 
App.]  92  S.  W.  1062.  Witness  shown  to  be 
familiar  with  land  and  its  productiveness  and 
who  knew  what  kind  of  a  year  it  was  when 
land  was  overflowed  was  properly  allowed  to 
state  what  amount  of  cotton  the  overflowed 
land  would  have  produced.  Chicago,  etc., 
R.  Co.  V.  Scale  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  48,  89  S.  "W.  997.  Surveyor  who  had 
run  a  line  held  qualified  to  testify  as  to 
identity  of  the  line  run  by  him  with  line  in 
dispute.  Goodson  v.  Fitzgerald  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  424,  90  S.  W.  898.  One 
who  had  been  engaged  in  railroading  for  10 
years,  and  said  he  knew  how  a  train  of  ca- 
booses should  be  handled,  held  competent  to 
testify  that  a  man  should  have  been  sta- 
tioned on  the  last  caboose.  St.  Louis  &  S.  F. 
R.  Co.  V.  Smith  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  376,  90  S  W  926.  Witnesses  who  tes- 
tified to  much  experience  with  and  knowl- 
edge concerning  stationary  engines,  and  that 
the  blow  off  cock  and  injector  of  locomo- 
tives and  stationary  engines  w^ork  on  same 
principle,  were  competent  to  testify  to  ac- 
tion of  blow  off  of  locomotive  in  throwing 
off  water  and  steam.  Gulf,  etc.,  R.  Co.  v. 
Tullis  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  478, 
91  S.  W.  317.  Witness  who  was  a  graduate 
of  engineering  college,  had  taken  advanced 
work  on  subject  of  rivers  and  harbors  and 
hydrostatics,  and  had  had  experience  in  rail- 
road engineering,  held  competent  to  testify 
to  sufficiency  of  pumps  under  certain  condi- 
tions. Gulf,  etc.,  R.  Co.  v.  Wynne  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  600,  91  S.  W.  823. 
"Witnesses  who  testified  that  damage  to 
goods  in  transit  was  caused  by  improper 
packing  or  storing  in  the  ear  held  to  have 
stated  sufficient  facts  to  render  their  opin- 
ions competent.  Texas  &  P.  R.  Co.  v.  "War- 
ner [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  530. 
93  S.  W.  489.  Secretary,  treasurer,  and 
bookkeeper  of  corporation  competent  to  tes- 
tify whether  corporation  had  assets  at  a  cer- 
tain time.  Collins  v.  Chipman  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  411,  95  S,  W.  666. 
Witness  who  testified  that  he  accompanied  a 
shipment  of  cattle,  and  had  made  other 
shipments  over  a  certain  route,  held  quali- 
fied to  testify  as  to  what  a  reasonable  time 
for  such  shipment  would  be  in  connection 
with  court's  own  knowledge  of  the  location 
and  runs  of  the  defendant  roads.  Texas  & 
N.  O.  R.  Co.  V.  Walker  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  836,-95  S.  W.  743.  Physician 
shown  to  have  had  thorough  training  and 
long  experience,  and  w^ho  had  operated  on 
patient,  held  qualified  to  express  opinion 
•whether  a  cancer  which  he  removed  was  of 
recent  growth.  Taylor  v.  Modern  Woodmen 
of  America,  4  2  Wash.  304,  84  P.  867.  In  an 
action  to  recover  for  the  death  of  a  child, 
where  it  was  contended  that  the  evidence 
■was  insufficient  to  show  negligence,  t^wo 
reputable  physicians  of  long  practice  and 
high  standing,  each  of  whom  had  examined 
the  child  shortly  before  its  death  and  were 
apprised  of  the  conditions  under  which  the 
sickness  began,  gave  it  as  their  deliberate 
opinion  that  the  death  was  due  to  an  inhala- 
tion of  gas.  Held  such  evidence  could  not 
be  rejected  or  ignored,  though  neither  of  the 
physicians  had  ever  before  treated  or  es- 
pecially  observed  a  case   of   exactly   similar 
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character.  Flaherty  v.  Scranton  Gas  &  Water 
Co.,  30  Pa.  Super.  Ct.  44  6.  Experienced  shin- 
gle mill  men,  sawyer,  knee  bolter,  and  mill- 
-wright,  competent  to  testify  to  custom  of 
guarding  saws  in  such  mills.  Thomson  v. 
Issaquah  Shingle  Co.  [Wash.]  86  P.  588. 
Mechanical  engineer  of  considerable  experi- 
ence, who  testified  that  he  understood  the 
mechanism  of  locomotive  boilers,  held  com- 
petent to  testify  as  an  expert  concerning 
their  construction  though  he  had  never  in- 
spected them.  Hanley"  v.  West  Virginia 
Cent.   &  P.   R.  Co.    [W.   Va.]    53   S.   E.   625. 

Held  incompetent:  Witness  held  not 
qualified  by  experience  or  special  knowl- 
edge to  testify  whether  lactic  acid  in  dis- 
tilling slops  in  vat  would  percolate  or  seep 
through  staves  of  vat  to  any  extent. 
Hupfer  V.  National  Distilling  Co.,  127 
Wis.  306,  106  N.  W.  8S1.  On  the  ques- 
tion of  identity  of  land  on  which  taxes 
have  been  charged  and  paid,  as  shown  by 
the  land  books  and  tax  receipts,  with  land 
on  which  It  is  claimed'  such  charges  and 
payments  were  made,  the  opinion  of  a  per- 
son whose  claim  to  competency  is  based 
solely  upon  the  facts  that  he  is  surveyor  of 
the  county  in  which  the  land  lies,  has  serv- 
ed as  deputy  for  the  clerk  of  the  county 
court,  and  executed  the  order  of  survey  in 
the  pending  action,  is  inadmissible.  Webb 
V.   Ritter   [W.  Va.]    54   S.   E.   484. 

84.  Witness  may  testify  to  quality  of 
horse  without  Qualifying  as  expert  on  value 
of  horses.  Colorado  &  S.  R.  Co.  v.  Webb 
[Colo.]  85  P.  683.  Witness  who  knows  rent- 
al value  of  business  property,  but  not  rent- 
al value  of  unoccupied  property  not  in  the 
business  section,  is  incompetent  to  testify 
to  value  of  use  of  property  of  the  latter  de- 
scription. Keeney  v.  Fargo  [N.  D.]  105  N. 
W.  93.  One  familiar  with  blasting  in  city 
streets  but  not  with  blasting  in  stonequar- 
ries,  and  who  did  not  know  quantity  of  ex- 
plosives used  in  work  of  latter  kind,  held 
not  qualified  to  testify  as  expert  whether 
workmen  could  be  protected  in  quarries 
while  rock  was  being  blasted.  McMahon  v. 
Bangs  [Del.]  62  A.  1098.  Where  it  was  not 
shown  that  witnesses  offered  had  traveled  on 
street  cars  at  a  particular  place,  and  knew 
the  usual  rate  of  speed  at  that  place,  they 
were  not  qualified  to  testify  as  to  whether 
the  speed  on  a  particular  occasion  was  ex- 
traordinary or  not.  Verrone  v.  Rhode  Island 
Suburban  11.  Co.,  27  R.  I.  370,  62  A.  512.  SeU- 
er  of  cattle  to  plaintiff,  not  shown  to  have 
any  knowledge  of  market  value  of  cattle 
at  the  place  of  destination  or  the  vicinity, 
held  not  competent  to  testify  to  their  value 
in  action  for  loss  of  cattle  being  shipped. 
Texas  &  P.  R.  Co.  v.  Sherrod  [Tex.]  14  Tex. 
Ct  Rep  216,  89  S.  W.  956.  A  witness  may 
testifv  that  the  crookedness  of  belting  con- 
stitutes a  defect  and  that  it  was  caused 
in    the    manufacture    thereof,    notwithstand- 


ing he  never  saw  the  particular  belt  in  liti- 
gation. Jewell  Belting  Co.  v.  Hamilton  Rub- 
ber Mfg.  Co.,  121  111.  App.  13.  On  issue  of 
value  of  brickmaking  plant,  and  extent  of 
damage  to  it  caused  by  condemnation  of 
right  of  way,  witnesses  who  knew  the  value 
of  such  plants  and  had  had  experience  with 
them  were  qualified  to  testify,  though  they 
did  not  know  the  value  of  other  lands  in  the 
vicinity  for  farming  or  other  purposes.  St. 
Louis,  etc.,  R.  Co.  v.  Continental  Brick  Co. 
[Mo.]  96  S.  W.  1011.  In  an  action  on  a 
promissory  note  where  it  was  contended 
that  the  seal  was  added  after  the  note  was 
signed,  experts  in  microscopy  or  photog- 
raphy could  testify  as  to  special  facts  with- 
in the  range  of  their  sclentifi.c  investigation, 
though  they  were  not  experts  in  handwrit- 
ing. Wenchell  v.  Stevens,  30  Pa.  Super.  Ct. 
527. 

85.  See    5   C.    L.    1363. 

86.  Hanley  v.  West  Virginia  Cent.  &  P. 
R.  Co.  IW.  Va.]  53  S.  E.  625.  Physician  may 
base  opinion  that  patient  was  nervous  on 
what  he  himself  saw,  without  relying  on 
what  patient  said,  and  hence  his  opinion  is 
not  objectionable  as  being  based  on  hear- 
say. Chicago  City  R.  Co.  v.  McCaughna,  216 
111.  202,  74  N.  E.  819.  Held  not  error  to  per- 
mit physician  to  give  opinion  as  to  cause  of 
"traumatic  neurosis,"  his  opinion  being  bas- 
ed on  symptoms  which  he  observed  while 
treating  her.  McCaffery  v.  St.  Louis  &  M.  R. 
Co.,    192  Mo.    144,   90   S.  W.   816. 

87.  Where  photographs  and  plats  of  prop- 
erty to  be  appraised  were  in  evidence,  ex- 
perts were  properly  allowed  to  give  opin- 
ions as  to  its  value,  though  they  had  not 
viewed  the  property  itself.  Louisiana  R.  & 
Nav.   Co.  V.   Kohn,    116   La.    159,   40    So.    602. 

88.  Expert  may  give  an  opinion  upon 
facts  shown  in  evidence  and  assumed  in  a 
hypotlietical  question  submitted  to  him. 
Hanley  v.  West  Virginia  Cent.  &  P.  R.  Co. 
[W.  Va.]  53  S.  E.  625.  Witness  who  ex- 
amined deceased  after  his  death,  and  was 
qualified  as  an  expert,  could  give  opinion  as 
to  cause  of  death,  based  on  facts  stated  to 
him.  Foley  v.  Pioneer  Min.  &  Mfg.  Co. 
[Ala.]  40  So.  273.  On  an  issue  as  to  the 
value  of  an  attorney's  services,  the  prop- 
er question  to  be  asked  an  expert  is  what 
is  the  reasonable  and  customary  charge  for 
such  services  as  were  rendered,  but  if  there 
is  no  reasonable  and  customary  charge,  it  is 
proper  to  ask  what  the  services  are  reason- 
ably worth.  Maneaty  v.  Steele,  112  111.  App. 
19. 

89.  It  is  improper  to  admit  an  expert 
opinion  on  the  value  of  horses  based  merely 
on  a  general  description.  Wallingford  v. 
Kaiser,  110  App.  Div.  506,  96  N.  Y.  S.  981. 
Questions  to  experts  to  value  of  land  in  con- 
demnation proceedings  iield  proper  where 
wiinesses  ^vore  told  to  assume  proper  con- 
struction    of    the    railroad    and    to    consider 
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the  case  tends  to  show,"^  but  should  not  assume  facts  not  in  evidence.®-  A  ques- 
tion calling  for  an  opinion  based  in  part  on  facts  not  in  the  record  is  improper, 
though  the  facts  are  personally  known  to  the  expert.®^     That  the  facts  assumed  in 


other  matters  that  would  bear  on  tlie  market 
%alue.  Guinn  v.  Iowa,  etc.,  11.  Co.  [Iowa] 
109  N.  W.  209.  Medical  opinions  as  to  inca- 
I)acity  to  make  a  w^ill,  based  on  the  fact 
tiiat  testator  was  mentally  unsound  on  one 
subject,  will  not  be  accepted  Ijy  the  courts, 
since  it  is  the  law  that  one  may  have  tes- 
tamentary capacity  though  mentally  un- 
sound on  particular  subjects.  Sayre  v. 
Princeton  University  Trustees,  192  Mo.  9o,- 
90  S.  W.  787.  Question  held  proper:  "Doc- 
tor, assuming  that  slie  broke  the  leg  by  rea- 
■  son  of  the  fall  that  she  suffered  on  the  side- 
walk, would  such  a  fall,  or  miglit  sucli  a 
fall,  cause  internal  injuries  or  strains  that 
would  produce  pains  of  tlie  cliaracter  tiiat 
she  was  complaining  of?"  Kerr  v.  Grand 
Forks  [N.  D.]  107  N.  W.  197.  Hypothetical 
question  asking  for  estimate  of  speed  of  car, 
which  did  not  assume  tliat  witness  (wlio  did 
not  see  the  occurrence)  had  heard  all  the 
testimony,  and  did  not  show  that  witness 
knew  the  weiglit  of  tlie  car,  its  load,  or  its 
momentum,  was  properly  excluded.  LaLonde 
V.  Trans  St.  Mary's  Traction  Co.  [Mich.]  13 
Det.   Leg.  N.   376.   108  N.  T\'.   36.5. 

90.  Hypothetical  question  based  on  facts 
observed  by  pliysician  which  he  had  detail- 
ed to  jury  proper.  Bacla  v.  Brooklyn,  etc., 
R.  Co.,  109  App.  Div.  654,  96  N.  Y.  S.  321. 
Hypothetical  question  to  physician  held  to 
have  been  based  on  conditions  discovered 
by  physician  on  examination  of  patient,  and 
which  had  been  fully  detailed  to  tlie  jury. 
Hunter  v.  Ithaca,  141  Mich.  539,  12  Det. 
Leg.  N.  571,  105  N.  W.  9. 

91.  Question  to  medical  expert  held  not 
based  on  testimony.  Root  v.  Kansas  City 
Southern  R.  Co.,  195  Mo.  348,  92  S.  W.  621. 
A  hypotlietical  question  is  proper  if  within 
the  possible  or  probable  range  of  the  evi- 
dence ■^•ithout  being  based  on  all  the  evi- 
dence given  or  upon  a  judicial  summing  up 
of  the  fair  effect  of  that  evidence.  Coles  v. 
Interurban  St.  R.  Co.,  49  Misc.  246,  97  N.  T. 
S.  289.  Facts  assumed  as  basis  of  expert 
opinion  need  not  be  uncontroverted;  it  is 
sufficient  if  there  is  evidence  from  which 
the  existence  of  such  facts  may  be  found  by 
tlic  jury.  Collins  v.  Chipman  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  411.  95  S.  W.  666.  A 
hypotlietical  question  is  proper  only  when 
the  facts  assumed  are  fairly  within  tlie 
range  of  tlie  testimony.  Question  vv'hether 
certain  proceeding  instituted  by  attorney 
was  necessary  to  recover  leased  land  held 
improper  where  attorney's  conti'act  cover- 
ed other  matters  besides  recovery  of  such 
land.  Fuciis  v.  Tone,  218  111.  445,  75  N.  E. 
1014.  Evidence  held  to  warrant  question 
whether  witness  would  consider  disease  of 
which  man  died  to  be  smallpox  if  nurse, 
who  had  not  been  vaccinated  and  had 
not  had  smallpox,  did  not  contract  the 
disease.  Trull  v.  Modern  Woodmen  of 
America  [Idaho]  85  P.  1081.  Where 
there  was  evidence  tending  to  show  that 
a  woman  was  well  before  the  injury  for 
which  suit  was  brought,  hypothetical  ques- 
tions to  medical  experts,  assuming  that  she 
was  well,  were  proper.     Herbeck  v.  Germain 


[Mich.]  13  Det.  Leg.  N.  175,  107  N.  W.  901. 
Where  there  was  evidence  tending  to  show 
that  a  certain  stope  in  a  mine  had  been  opened 
'■throughout  its  entire  length,  breadth  and 
height,"  a  hypothetical  question  as  to  ne- 
cessity for  timbering  bases  on  such  assum- 
ed fact  was  not  objectionable.  Bird  v.  Utica 
Gold  Min.  Co.  [Cal.  App.]  84  P.  256.  Hy- 
pothetical question  relative  to  danger  of  re- 
moving sliver  from  machine  held  not  er- 
roneous, though  size  of  sliver  as  assumed  in 
question  was  not  the  same  as  that  shown  by 
the  proof.  Rice  v.  Dewberry  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  193.  93  S.  W.  715. 
Conditions  stated  in  hypothetical  question 
concerning  sufficiency  of  openings  in  pumps 
held  supported  by  proof  and  to  furnish 
proper  basis  for  expert  opinion.  Gulf,  etc., 
R.  Co.  V.  Wynne  [Tex.  Civ.  App.]  14  Te.x. 
Ct.  Rep.   600,   91   S.  W.   823. 

92.  Hypothetical  question  held  not  to  have 
assumed  fact  not  proved.  Arnold  v.  Har- 
rington Cutlery  Co.,  189  Mass.  547,  76  N.  E. 
194.  Hypothetical  question  not  predicated 
on  any  evidence  in  the  case  is  improper. 
Sanford  v.  Hoge,  118  111.  App.  609.  The  opin- 
ion of  a  physician  as  to  the  cause  of  death 
is  inadmissible  unless  the  facts  on  which  it 
is  based  are  in  evidence.  Kinney  v.  Broth- 
erhood of  American  Yeomen  [N.  D.]  106  N. 
W.  44.  Error  to  admit  hypothetical  ques- 
tion assuming  that  moJten  lead  got  into 
plaintiff's  eyQ  when  that  fact  was  not  es- 
tablished, the  physician  testifying  he  did  not 
know  what  it  was  that  he  took  out.  Smith 
V.  Manhattan  R.  Co.,  48  Misc.  393,  95  N.  Y. 
S.  529.  A  hypothetical  question  is  not  im- 
proper simply  because  it  includes  only  a  part 
of  the  facts  in  evidence,  and  counsel  may  as- 
sume the  facts  in  accordance  with  his  the- 
ory of  them,  if  supported  by  the  evidence  of 
some  of  his  witnesses.  But  if  the  hypothet- 
ical question  contains  material  exaggera- 
tions of  facts,  and  is  unwarranted  by  any 
testimony  in  tlie  case,  it  is  improper  and 
sliould  not  be  allowed.  McLean  v.  Cincin- 
nati, 3  Ohio  N.  P.  (N.  S.)  676.  It  is  error 
to  instruct  a  jury  that  the  opinions  of  ex- 
pert witnesses,  based  on  hypothetical  state- 
ments of  fact,  are  of  little  value  in  case  the 
jury  find  the  hypothesis  not  in  accordance 
with  the  facts.  The  jury  should  be  instruct- 
ed that  the   opinions  are   of  no   value.     Id. 

93.  Pyke  v.  Jamestown  [N.  D.]  107  N.  W. 
359.  Expert  cannot  be  allowed  to  base  opin- 
ion partly  on  facts  not  in  evidence  and 
known  only  to  himself.  Davis  v.  Maxwell, 
108  App.  Div.  128,  96  N.  Y.  S.  45.  Questions 
calling  for  the  opinion  of  an  expert  witness 
must  be  based  upon  facts  previously  stat- 
ed by  the  witness,  or  upon  facts  testified 
to  by  others  or  upon  facts  agreed  to  or  as- 
sumed as  true  hypothetically.  -  Pyke  v. 
Jamestown  [N.  D.]  107  N.  W.  359.  An  ex- 
pert's answer  should  be  stricken  wliere  it 
states  the  consequences  of  a  fact  not  in  the 
record.  McDermott  v.  Brooklyn  Heights  R. 
Co.,  94  N.  Y.  S.  516.  A  physician,  testifying 
as  an  expert,  is  not  permitted  to  testify  to 
liis   conclusions   as   to   the   permanency  of  an 
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a  hypothetical  question  are  identical  with  those  of  the  case  on  trial  does  not  render 
it  improper.^*  An  expert  opinion  cannot  be  based  on  mere  conclusions  or  opinions 
of  other  witnesses.^^     Speculative  opinions  are  incompetent.^® 

A  wide  range  of  inquiry  is  permitted  in  the  cross-examination  of  experts^^ 
which  may  be  directed  both  to  the  competency  of  the  expert  and  the  soundness  and 
value  of  the  opinion  or  conclusion  to  which  he  testifies.^^  By  weight  of  authority, 
scientific  books  are  incompetent  to  corroborate  or  contradict  a  witness,®^  but  where 
an  expert  bases  his  opinion  upon  a  particular  work,  he  may  be  examined  regarding 
it  to  test  his  accuracy  or  knowledge  of  it.^  There  is  no  right  to  put  in  eyidence  of 
matters  which  are  incompetent  as  substantive  evidence  for  the  purpose  of  fortifying 
the  opinion  of  an  expert  witness,  though  such  evidence  is  offered  under  the  guise 
of  reasons  for  his  opinion,  and  though  it  might  properly  have  been  admitted  on 
cross-examination  to  test  the  value  of  the  opinion.^ 

§  10.  Real  or  demonstrative  evidence.^ — Real  evidence  is  admissible,  provided 
its  relevancy  be  first  shown.'*     It  is  proper  to  refuse  to  allow  the  jury  to  make  a 


injury  to  his  patient  based  partially  upon 
the  history  of  the  case  as  related  by  the 
patient  or  other  persons,  and  partially  on  his 
own  examination.  Federal  Betterment  Co. 
V.  Reeves  [Kan.]  84  P.  560.  Opinions  as  to 
what  value  of  certain  corporate  stock  would 
have  been,  if  issued,  no  facts,  real  or  hypo- 
thetical being  stated  as  a  basis  tlierefor, 
properly  excluded.  Eisenmayer  v.  Leonardt, 
148   Cal.    596,   84   P.   43. 

94.  Seaboard  Air  Line  R.  Co.  v.  Bradley, 
125    Ga.    193,    54    S.   B.   69. 

95.  Kelly  V.   Kelly   [Md.]    63  A.    1082. 

9G.  Opinion  of  physician  as  to  possible 
future  consequences  of  injury  held  incom- 
petent because  too  speculative  and  indefi- 
nite. Poole  V.  New  York  City  R.  Co.,  4  9 
Misc.  628,  97  N.  T.  S.  395.  In  action  for  in- 
juries, question  whether,  if  man  had  had 
rheumatism,  it  would  "be  likely"  to  become  lo- 
calized in  the  injured  part,  held  improper. 
Kavanagh  v.  New  York  Transp.  Co.,  95  N. 
Y.  S.  567.  Question  to  physician  stating,  hy- 
pothetically,  condition  of  patient,  and  cir- 
cumstances of  injury,  whether  injury  so 
caused  could  produce  an  injury  to  the  me- 
dulla held  not  objectionable  as  not  asking 
whether  such  injury  was  likely  to  result, 
such  objection  going  only  to  the  weight  of 
the  opinion  and  not  to  its  competency. 
Hunter  v.  Ithaca,  141  Mich.  539,  12  Det.  Leg. 
N.  571,  105  N.  W.  9.  Proper  to  refuse  to  al- 
low physician  who  had  not  examined  injured 
man,  and  who  had  heard  only  a  part  of  hi.s 
testimony  as  to  the  manner  in  wliicli  he  fell 
and  sustained  an  injury,  to  testify  as  to 
the  probability  of  a  rupture  resulting  from 
a  fall  such  as  witness  had  described.  City 
of  Ottawa  v.   Green,   72    Kan.   214,    S3   P.    616. 

97.  Broad  range  of  inquiry  allowed,  in 
discretion  of  court,  in  cross-examination  of 
experts.  Vohs  v.  Shorthill  &  Co.  [Iowa]  107 
N.  W.  417.  Extent  of  cross-examination  dis- 
cretionary with  trial  court.  Swygart  v.  Wil- 
lard    [lud.]    76   N.   E.    755. 

98.  "Witness  to  value  may  properly  be 
cross-examined  as  to  what  value  of  land  cut 
off  by  railroad  would  be.  Davis  v.  Pennsyl- 
vania R.  Co.  [Pa.]  64  A.  774.  Vv'here  experts 
testified  to  value  of  stock,  basing  opinions 
on  an  inspection  of  the  books,  it  was  proper 
cross-examination  to  inquire  if  the  fact  that  J 
there  appeared  to  be  no  assets  a  year  later  I 


did  not  show  an  overvaluation  on  the  books. 
Collins  V.  Chipman  [Tex.  Civ.  App.]  15  Tex 
Ct.  Rep.  411,  95  S.  W.  666.  Where  Witnesses 
testified  to  effect  on  land  not  taken  on  con- 
demnation of  land  for  railway  purposes,  it 
was  proper  to  cross-examine  them  as  to  the 
effect  on  certain  parts  of  the  land  into  which 
it  was  divided  by  the  road.  Panhandle  & 
G.  R.  Co.  V.  Kirby  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.  827,  94  S.  TV.  173.  M^here,  in  an 
action  against  a  carrier  for  delay  in  trans- 
porting cattle,  the  depreciation  in  market 
value  is  claimed,  one  who  bases  his  opinion 
as  to  value  upon  what  commission  men 
loaned  on  them  may  be  cross-examined  as 
to  the  cost  of  the  cattle  when  purchased  and 
expense  of  shipping  them  to  destination. 
Gulf,  etc.,  R.  Co.  V.  Jackson  [Tex.]  14  Tex. 
Ct.  Rep.  100,  89  S.  W.  968.  Witness  to  value 
may  be  asked  on  cross-examination  concern- 
ing his  knowledge  of  particular  sales  to  test 
his  competency  to  testify  but  such  testimony 
is  inadmissible  on  the  direct  examination. 
Gorgas  v.  Philadelphia,  etc.,  R.  Co.  [Pa.]  64 
A.  680.  An  attesting  witness  to  a  will,  hav- 
ing given  his  opinion  as  to  the  testator's 
mental  condition  at  the  time  of  executing 
the  will  may  be  cross-examined  concerning 
prior  relations  with  testator,  and  his  op- 
portunity for  observing  him,  to  test  the 
good  faith  and  value  of  liis  expressed  opin- 
ion. Nichols  V.  Wentz,  78  Conn.  429,  62  A. 
610.  Medical  expert  who  has  testified  to 
condition  of  patient  may  be  fully  cross-ex- 
examined  as  to  physical  and  mental  condi- 
tion of  patient  and  effect  of  his  treatment. 
In  re  Jones'  Estate  [Iowa]  106  N.  W.  610. 
Witness  who  testified  to  value  of  land,  in 
condemnation  proceedings,  was  properly 
cross-examined  as  to  amount  allow^ed  an- 
other claimant  for  similar  property,  where 
he  was  one  of  the  commissioners  who  made 
the  award.  St.  Louis,  etc.,  R.  Co.  v.  Contin- 
ental Brick  Co.    [Mo.]    96   S.  W.    1011. 

99.  Medical  works  inadmissible  to  show 
liow  disease  could  be  spread  among  cattle. 
Harper,  Brooks  &  Co.  v.  Weikel  [Ky.]  89  S. 
W.   1125. 

1.  Harper,  Brooks  &  Co.  v.  Weikel  [Ky.] 
89   S.  W.   1125. 

2.  Peirson  v.  Boston  El.  R.  Co.,  191  Mass. 
223,    77   N.    E.    769. 

3.  See  5  C.  L.  1365. 
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microscopic  examination  of  real  evidence.^  Photographs*  and  maps  or  plats^  ar^ 
admissible  when  it  is  shoAvn  that  they  are  properly  made/  and  that  they  correctly 
represent  tlie  actual  conditions  or  facts  songht  to  be  proved  by  them.®  It  has  been 
held  proper  to  operate  a  phonograph  in  the  presence  of  the  jury  to  reproduce 
sounds,  the  making  of  which  was  in  issue/"  where  the  instrument  was  proved  to  be 
a  substantially  accurate  and  trustworthy  reproducer  of  the  sounds  actually  made.^* 
Exhibition  of  wounds  or  injuries  before  the  jury  is  usually  permitted.^-  A  court 
has,  in  the  absence  of  statutory  authorit}',  no  power  to  compel  the  plaintiff,  in  an 
action  for  personal  injuries,  to  submit  to  a  physical  examination  by  experts.^^  Such 
power  is  conferred  by  statute  in  some  states.^*  In  a  suit  to  set  aside  a  deed,  on 
tlie  ground  of  mental  incompetency  of  the  grantor,  it  was  held  not  error  to  produce 
the  grantor  in  court  for  examination.^® 


4.  Samples  of  hay,  not  properly  Identified 
as  samples  of  the  hay  the  quality  of  which 
was  in  issue,  properly  excluded.  "Whaley  v. 
Vannatta  [.\rk.]  91  S.  'SV.  191.  It  is  proper 
to  admit  plaster  casts  worn  by  the  injured 
party  as  showing  the  nature  and  extent  of 
the  injury.  Village  of  Gardner  v.  Paulson, 
117  in.  App.   17. 

5.  Court  did  not  abuse  discretion  in  re- 
fusing to  allow  jury  to  examine  through  a 
microscope  dust  particles  claimed  to  have 
come  from  operation  of  railroad,  w^here  he 
permitted  plaintiff  to  show  that  railroad  op- 
eration caused  dust  to  accumulate  in  his 
place  of  business.  Cotton  v.  Boston  El.  R. 
Co.,    191    Mass.    103,    77   N.   B.    698. 

6.  Photograph  of  station  where  Injury  oc- 
curred held  competent.  MacFeat  v.  Philadel- 
phia, etc.,  R.  Co.   [Del.]    62  A.   898. 

7.  Map  or  plat  of  lands  in  dispute,  shown 
to  be  correct,  properly  admitted.  Driver  v. 
King  [Ala.]  40  So.  315.  Map  made  in  1856, 
produced  from  proper  custody,  held  compe- 
tent on  issue  of  boundaries  betw^een  other 
parties.  Cravath  v.  Baylis,  99  N.  T.  S.  973. 
Code  1892,  §  1653,  giving  a  party  in  eject- 
ment the  right  to  have  a  survey  made  under 
a  commission,  attended  by  certain  formali- 
ties, does  not  make  inadmissible  a  map  of 
the  premises  made  after  institution  of  suit 
and  shown  to  be  correct.  Lenoir  v.  People's 
Bank   [Miss.]   40  So.   5. 

8.  Plat  of  scene  of  accident  held  inad- 
missible because  horizontal  and  vertical  dis- 
tances were  represented  on  different  scales. 
V\"hite  V.  Wilmington  City  R.  Co.  [Del.]  63 
A.  931.  Photographic  reprod^ictions  of  por- 
tions of  enlistment  papers  held  competent, 
upon  proof  that  photographer  taking  them 
was  competent.  In  re  McClellan's  Estate 
[S.  D.]  107  N.  W.  6S1.  Paper  purporting  to 
be  a  map  of  land  showing  their  subdivision 
into  lots  and  streets  held  inadmissible  with- 
out proof  that  it  was  made  1:  .•  an  officer 
authorized  to  make  it,  or  evidence  by  the 
person  making  it  that  it  was  correct. 
Bower  V.  Cohen  [Ga.]  54  S.  B.  918.  The  mere 
fact  that  there  was  an  entry  on  it  showing 
it  to  be  30  years  old,  without  proof  as  to 
the  origin  of  the  entry,  did  not  render  it 
competent.      Id. 

9.  In  action  for  death  caused  by  bursting 
of  vat  containing  distilling  slops,  photo- 
graphs of  broken  hoops  of  vat  held  to  have 
been  sufficiently  identified  as  pictures  of  the 
hoops  in  issue  to  render  them  admissible. 
Hupfer    v.    National    Distilling    Co.,    127    Wis. 


306,  106  N.  W.  831.  Where  photographs  of 
the  place  where  an  accident  occurred  were 
taken  a  year  after  the  accident,  and  dis- 
closed conditions  which  could  not  have  been 
proved  to  exist  at  the  time  of  the  accident, 
they  were  properly  excluded.  Porter  v. 
Buckley  [C.  C.  A.]  147  F.  140.  Photographs, 
to  be  admissible,  must  be  shown  to  have 
been  taken  at  the  time  of  accident  or  when 
the  situation  and  surroundings  are  un- 
changed. Chicago,  etc.,  R.  Co.  v.  Crose,  214 
111.  602,  73  N.  E.  865.  Photographs  of  place 
where  crossing  accident  occurred  admissible 
where  person  who  took  them  testified  that 
they  correctly  represented  the  place  at  the 
time.  The  points  from  which  they  were 
taken  would  go  to  their  value  as  evidence, 
but  not  to  their  admissibility.  New  York, 
etc.,  R.  Co.  V.  Robbins  [Ind.  App.]  76  N.  E. 
804.  Where  witness  deposed  that  he  had 
made  a  survey  and  plat  of  land  and  that 
it  correctly  represented  the  land  in  dispute, 
the  map  and  plat  were  competent  evidence. 
Atlanta  &  W.  P.  R.  Co.  v.  Atlanta,  B.  &  A.  R. 
Co.,  125  Ga.  529,  54  S.  E.  736.  Plat  or  diagram 
showing  location  of  piles  of  lumber  held 
competent  though  it  did  not  show  certain 
other  piles  which  were  not  in  issue.  Marcv 
V.  Parker,  78  Vt.  73,  62  A.  19.  .  Blue  print  of 
right  of  way  not  identified  as  shovring  place 
in  controversy,  nor  shown  to  be  correct  or 
authentic,  properly  excluded.  Williamson 
V.  Missouri,  etc.,  R.  Co.,  115  Mo.  App.  72,  90 
S.   W.   401. 

10.  To  show  noise  made  by  trains  run- 
ning on  track  close  to  a  hotel.  Condemna- 
tion proceedings,  issue  of  damages.  Boyne 
City,  etc.,  R.  Co.  v.  Anderson  [Mich.]  13  Det. 
L,eg.  N.    739,   109  N.  W.  429. 

11.  Boyne  City,  etc.,  R.  Co.  v.  Anderson 
[Mich.]    13    Det.    Leg.    N.    739,    109   N.   W.    429. 

12.  Examination  of  plaintiff  by  physician 
before  the  jury  to  show  nature  and  extent 
of  injury  held  not  error.  JNIissouri,  etc.,  R. 
Co.  V.  Lynch  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  237,   90   S.  W.  511. 

13.  Richardson  v.  Nelson  [111.]  77  N.  E. 
583. 

14.  Order  for  physical  examination  va- 
cated where  it  appeared  such  examination 
had  already  been  had  without  an  order. 
Code  Civ.  Proc.  §  873,  construed.  Orlando  v. 
Syracuse  Rapid  Transit  R.  Co.,  10  9  App.  Div. 
356,   95  N.  Y.  S.   898. 

15.  Benson  v.  Raymond  [Mich.]  12  Det. 
Leg.    N.    769,    105   N.    W.    870. 
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Evidence  of  experiments  performed  out  of  court  is  admissible  when  the  ex- 
periments are  shown  to  have  been  fairly  and  honesth'  made  under  conditions  similar 
to  those  surrounding  the  occurrence  in  cjuestion.^*^  The  matter  is  one  resting  large- 
ly in  the  discretion  of  the  trial  court.^'  Such  evidence  is  properly  excluded  where 
the  test  or  experiment  is  found  to  be  uncertain  or  inconclusive/^  or  where  the  con- 
ditions existing  at  the  time  and  place  in  issue  manifestly  cannot  he  accurately  re- 
produced.^®    Medical  experts  are  sometimes  permitted  to  illustrate  their  testimony.^'' 

§  11.  Quantity  required  and  probative  effect?^ — The  weight  of  evidence^-  and 
the  credibility  of  witnesses^^  are  exclusively  for  the  jury  or  trial  court,  to  be  de- 
termined in  the  light  of  all  the  facts  and  circumstances  shown  bv  the  evidence.-* 


ifi.  Evidence  of  experiment  inadmissible 
v/ithout  proof  of  similarity  of  conditions 
surrounding  experiment  and  accident  in  is- 
sue. Chicago  Folding  Box  Co.  v.  Schalla- 
witz,  118  111.  App.  9.  Evidence  of  a  compari- 
son made  by  witness  of  the  noises  made  by 
automobiles  of  different  types  held  Inad- 
missible without  proof  that  the  condition 
of  the  various  cars  was  the  same.  *  Porter  v. 
Buckley  [C.  C.  A.]  147  F,  140.  That  experi- 
ments were  made  subsequent  to  an  acci- 
dent does  not  alone  make  proof  of  them  in- 
competent but  conditions  of  experiments  and 
of  accident  must  be  shown  similar.  Elgin, 
A.  &  S.  Traction  Co.  v.  Wilson,  120  111.  App. 
371.  Evidence  of  experiments  tending  to 
show  that  death  of  a  person  who  was  found 
strangled  by  bridle  hanging  from  harness 
peg  in  his  stable  might  have  been  acci- 
dental, held  admissible,  the  conditions  of  the 
experiments  being  shown  Identical  with 
those  surrounding  the  dead  man  when  found. 
Tackman  v.  Brotherhood  of  American  Yeo- 
men   [Iowa]    106    N.    V^^    350. 

17.  In  action  for  Injuries  caused  by  al- 
lesred  premature  starting  of  train,  evidence 
of  a  subsequent  test  made  to  determine  how 
long  It  took  the  engineer  to  oil  his  engine 
on  the  occasion  in  question  was  properly 
excluded.  O'Dea  v.  Michigan  Cent.  R.  Co. 
[Mlch.1  12  Det.  Leg.  N.  718,  105  N.  V\^  746. 
Evidence  of  tests  as  to  effect  of  vibration 
of  machinery  on  piles  of  bone  dust  properly 
excluded  in  action  for  injury  claimed  to  be 
caused  by  gas  pipe  falling  from  pile  of  bone 
dust.  Huggard  v.  Glucose  Sugar  Refining 
Co.  [Iowa]  109  N.  W.  475.  On  an  issue 
whether  voices  and  other  sounds  could  be 
heard  through  a  partition  experiments  made 
nearly  eight  years  after  the  events  sought 
to  be  proved  were  properly  excluded,  in  dis- 
cretion of  court.  Dow  V.  Bulfinch  [Mass.] 
78  X.  E.  416. 

18.  19.  Huggard  v.  Glucose  Sugar  Refin- 
ing Co.    [Iowa]    109   N.   W.   475. 

20.  Held  not  error  to  allow  plaintiif  in 
personal  injury  case  to  bare  a  portion  of  his 
body  to  permit  a  physician  to  show  the 
course  of  certain  nerves.  Houston  v.  Chi- 
cago, etc.,  R.  Co.,  118  Mo.  App.  4  64.  94  S.  W. 
560. 

21.  See    5   C.   L,.    1368.    - 

22.  Mallory  v.  Brademyer  [Ark.]  89  S. 
W.  551.  The  relative  weight  of  different 
classes  of  evidence  is  for  the  jury,  and  court 
should  not  instruct  that  one  class  is  prefer- 
able to  another.  Coulter  v.  Thompson  Lum- 
ber Co.  [C.  C.  A.]  142  F.  706.  Instruction,  in 
effect,  that  jury  was  bound  to  give  greater 
weight  to  testimony  of  disinterested  than  to 


that  of  interested  witnesses,  held  error. 
Lawrence  v.  Metropolitan  St.  R.  Co.,  99  N. 
Y.    S.    735. 

23.  Credibility  of  witnesses  is  for  jury, 
and  they  may  believe  a  single  witness 
though  he  is  contradicted  by  several.  Louis- 
ville,   etc.,   R.   Co.   v.   Hall    [Ky.]    94   S.   W.   26. 

24.  Tile  credibility  of  evidence  is  for  the 
jury,  who  should  consider  interest  of  wit- 
nesses, their  opportunity  to  know  facts  to 
which  they  testify,  their  opponent  bias  or 
fairness,  and  other  circumstances  which  will 
aid  tliem  in  determining  the  weight  to  be 
given  tlieir  testimony.  Evans  v.  Barnett 
[Del.]  63  A.  770;  Garrett  v.  People's  R.  Co. 
[Del.]  64  A.  254.  It  is  duty  of  jury  to  recon- 
cile conflicting  testimony  if  possible,  and  if 
not,  to  give  credit  to  witnesses  -who  by  bear- 
ing, apparent  truthfulness,  and  opportunity 
to  know  the  truth,  are  entitled  to  credit,  in 
view  of  all  the  facts  and  circumstances. 
Green  v.  Council  of  Newark  [Del.]  62  A. 
792.  When  the  only  person  w^ho  could  dis- 
pute a  witness'  testimony  is  dead,  such  testi- 
mony should  be  closely  scrutinized.  In  re 
Bailey,  98  N.  Y.  S.  725.  Certified  copies  of 
census  returns  from  Ireland,  showing  cer- 
tain vital  statistics  held  to  have  no  proba- 
tive force  owing  to  untruths  and  inconsist- 
encies appearing  upon  their  face.  Maher  v. 
Empire  Life  Ins.  Co.,  110  App.  Div.  723,  96 
N.  Y.  S.  496.  Testimony  that  the  goods  were 
worth  "about"  a  certain  amount  is  not 
equivalent  to  positive  proof  of  their  exact 
value  or  that  they  were  not  worth  less  than 
that  sum.  Atlantic  &  B.  R.  Co.  v.  Howard 
Supply  Co.,  125  Ga.  478,  54  S.  E.  530.  Testi- 
mony of  witnesses  who  had  measured  height 
of  car  step  above  the  rail  held  entitled  to 
greater  weight  than  that  of  witnesses  who 
merely  estimated  the  height.  Truesdell  v. 
Erie  R.  Co.,  99  N.  Y.  S.  694.  The  fact  that 
witnesses  could  not  remember  that  an  al- 
leged Invention  had  been  used  before,  or 
when  it  had  been  used,  until  their  memories 
had  been  refreshed  by  reading  items  in 
newspapers  published  at  the  time,  held  not 
to  discredit  their  testimony,  wliere  after 
reading  such  items,  they  said  they  remem- 
bered the  fact  clearly.  Bragg  Mfg.  Co.  v. 
New  York,  141  F.  118.  Evidence  of  weight 
of  certain  stones  held  not  to  have  been 
wholly  discredited  by  evidence  that  scales 
were  out  of  order  and  variable,  where  a 
test  of  the  scales  was  shown,  which  proved 
they  were  correct,  and  no  change  in  the 
scales  was  shown  between  the  time 
when  the  stone  was  weighed  and  the 
te.«t  made.  Kelly  v.  Saugerties.  110  App. 
Div.     561,     97     N.     Y.    S.     177.     In    an    action 
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A  preponderance  of  evidence,  by  v/liich  is  meant  the  greater  weight  of  the  evidence, 
and  not  neeessaril}-  the  greater  number  of  witnesses,-^  is  all  that  is  required  in  civil 
cases,-*^  unless  the  pleadings  charge  a  criminal  offense.^"  Evidence  which  reason- 
ably satisfies  the  jury  is  sulficient.^  Prima  facie  evidence  is  such  as  in  the  judg- 
ment of  the  law  is  sufficient  to  establish  the  fact,  and,  if  unrebutted,  remains  suffi- 
cient for  that  purpose. 2*  B-y  "strict  proof  is  meant  proof  amounting  to  a  moral 
certainty;  not  proof  amounting  to  a  mathematical  demonstration.^"  "Circumstan- 
tial  evid'ence  consists  of  proof  of  collateral  facts  and  circumstances  from  which  the 
mind  arrive.^  at  the  conclusion  that  the  main  facts  in  issue  existed.^^     A  theory  can- 


at  law  for  damages,  where  plaintiff  denies 
the  <>xecution  of  a  release  lander  seal,  and 
the  indorsing  of  a  check  alleged  to  have 
been  received  in  settlement,  both  of  which 
purport  to  have  been  signed  by  her  by  her 
n'lark,  the  equitable  rule  requiring  clear,  pre- 
cise, and  indubitable  evidence  in  order  to  set 
aside  such  an  instrument  does  not  applj', 
but  plaintiff  is  entitled  to  have  the  question 
submitted  to  the  jurj',  even  though  her  evi- 
dence is  uncorroborated.  Clark  v.  Lehigh 
Val.  R.  Co..  24  Pa.  Super.  Ct.  609.  The  court 
may  in  its  discretion  call  the  attention  of 
tlie  jury  to  considerations  affecting  the  cred- 
ibility of  particular  evidence  in  the  case. 
Held  proper  for  court  to  call  attention  to 
youth  of  witness,  and  his  liability  to  repeat 
what  he  had  heard,  jury  having  been  re- 
peatedly told  that  they  were  sole  judges  of 
credibility.  Banks  v.  Connecticut  R.  &  Light- 
ing Co.  [Conn.]  64  A.  14.  The  weight  to  be 
given  nonexpert  opinions  on  the  mental  com- 
petency of  a  grantor  to  execute  a  deed  de- 
pends upon  the  opportunities  for  observa- 
tion ■which  such  -witnesses  have  had.  and 
the  facts  and  reasons  disclosed  by  such  wit- 
nesses as  the  basis  for  their  opinions.  Teter 
V.  Teter  l^V.  Va.]  53  S.  B.  779.  Opinions 
of  subscribing  witnesses  to  a  will  as  -to  the 
testator's  mental  condition,  when  accompa- 
nied by  facts  and  circumstances  on  which 
they  are  based,  are  subject  to  the  same  tests 
by  the  jury  in  determining  their  weight,  as 
is  the  testimony  of  any  other  witness.  In 
re  "^'barton's  Will  [Iowa]  109  N.  W.  492. 
Interest  in  the  action  does  not  disrjualify 
a  witness  but  may  be  considered  by  jury  or 
trial  court  in  weighing  the  testimony.  Code 
Civ.  Proc.  §  1879.  Ripperdan  v.  Weldy  [Cal.] 
87  P.   276. 

25.  Number  of  witnesses  does  not  alone 
determine  where  preponderance  lies.  Elgin, 
etc..  R.  Co.  V.  Hoadley,  122  111.  App.  165. 
Preponderance  is  not  necessarily  on  the  side 
having  the  .greater  number  of  witnesses. 
Chicago  &  J.  Elec.  R.  Co.  v.  Patton.  122  111. 
App.  174.  Instruction  to  effect  that  it  is 
not  alone  th.e  number  of  witnesses  which 
determines  where  the  preponderance  of  evi- 
dence lies,  approved.  Dale  v.  Colfax  Consol. 
Coal  Co.  [Iowa]  107  N.  V/.  1096.  The  pre- 
ponderance of  the  evidence  does  not  depend 
upon  the  number  of  witnesses  but  upon  the 
v.eight  and  credibility  of  tlie  testimony  of 
each.  Ford  v.  Taylor.  140  F.  356.  Court  may 
accept  testimony  of  one  witness  in  prefer- 
ence to  that  of  another.  McNeill  v.  Stitt 
[Cal.    App.]    82    P.    1121. 

26.  Only  a  preponderance  of  evidence  is 
required  in  civil  cases  to  sustain  a  verdict 
or  decree.  Fitch  v.  Vatter  [Mich.]  13  Det. 
Leg.  N.  68,  107  N.  W.  106.  Plaintiff  must 
establisli    material    allegations    of    his    corn- 


plaint,  denied  by  defendant,  by  a  prepon- 
derance of  the  evidence,  and  the  jury 
should  be  so  instructed.  John  Ainsfield 
Co.  V.  Rasmussen  [L^tah]  85  P.  1002.. 
Passenger  suing  for  injuries  need  only  prove 
his  case  by  a  preponderance  of  evidence; 
proof  beyond  a  reasonable  doubt  is  not  re- 
quired. Chicago  Consol.  Traction  Co  v. 
Schritter  [111.]  78  N.  E.  820.  Where  a  decree 
as  agreed  upon  was  relied  upon  by  a  party 
as  a  final  adjustment  of  matters,  a  prepon- 
derance of  evidence  only  and  not  clear  and 
conclusive  proof  is  required  to  show  that 
the  decree  was  intended  as  a  final  settle- 
ment. White  River,  etc..  R.  Co.  v.  Star 
Ranch  &  Land  Co.  [Ark.]  91  S.  W.  14.  In- 
struction to  find  for  plaintiff  if  evidence 
"preponderates  in  his  favor  though  but 
slightly"  held  not  error  but  not  approved  by 
appellate  court.  Chicago  Union  Traction  Co. 
V.   Lawrence.   113   111.   App.   269. 

27.  In  Illinois,  except  as  modified  by  stat- 
ute in  slander  and  libel  cases,  the  rule  is 
that  when  a  criminal  offense  is  charged  in 
the  pleadings,  and  must  be  established  to 
sustain  the  cause  of  action  or  maintain  the 
defense,  the  presumption  of  innocence  arises 
and  the  crime  charged  must  be  proven  by 
evidence  which  removes  every  reasonable 
doubt  of  guilt.  People  v.  Sullivan.  218  111. 
419.  75  N.  E.  1005.  Rule  applied  in  disbar- 
ment proceedings  where  attorney  was 
charged  with  the  commission  of  crimes.     Id. 

28.  Evidence  which  reasonably  satisflea 
the  jury  is  sufllcient;  it  is  error  to  instruct 
that  issuable  facts  must  be  proved  with  rea- 
sonable certainty.  Smiley  v.  Hooner  [Ala.] 
41  So.  660;  Eagle  Iron  Co.  v.  Baugh  [Ala.] 
41  So.  663.  Error  to  instruct  jury  in  civil 
case  that  party  having  burden  of  proof  must 
"satisfy"  the  jury.  Sonnemann  v.  Mertz  [111.] 
77  N.  E.  550.  Held  error  to  instruct  jury 
that  party  having  burden  of  proof  must  sup- 
port his  contentions  by  a  preponderance  of 
evidence,  that  is.  by  evidence  of  greater 
convincing  power;  the  jurj^  should  have  been 
further  instructed  that  the  party  having  the 
burden  must  produce  evidence  ■n^hich  will 
satisfy  or  convince  the  minds  of  the  jury  as 
to  the  truth  of  his  contention.  Anderson  v. 
Chicago  Brass  Co.,  127  ^Ms.  273,  106  N.  W. 
1077.  Instruction  that  negligence  must  be 
a  "reasonable,  logical  and  necessary  con- 
clusion" from  tlie  evidence  requires  too  high 
a  degree  of  proof,  it  is  sufficient  if  it  be  the 
most  reasonable  and  logical  conclusion  that 
can  fairly  be  drawn.  Dakan  v.  Chase  & 
Son  Mercantile  Co.,  197  Mo.  238,  94  S.  W.  944. 

29.  Thomas  V.  Williamson  [Fla.]  40  So. 
831. 

30.  Bowman  v.  Little.  101  Md.  273,  61  A, 
223.   657.    1084. 

31.  Buckler    V.    Kneezell    [Tex.    Civ.    App.] 
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not  be  said  to  be  established  by  circumstantial  evidence;  ev^n  in  a  civil  action,  un- 
less the  facts  relied  upon  are  of  such  a  nature,  and  are  so  related  to  each  other,  that 
it  is  the  only  conclusion  that  can  fairly  or  reasonably  be  drawn  from  them.^^  If 
the  facts  are  equally  consistent  with  either  of  two  opposing  theories,  they  prove 
neither,®^  since  verdicts  cannot  rest  upon  mere  conjectures  or  possibilities.^* 

Positive  testimony  is  of  greater  weight  than  negative  ;^^  but  this  rule  cannot 
be  permitted  to  conflict  with  the  general  rule  that  the  weight  of  all  testimony  is  for 
the  jury.^^  The  testimony  of  experts  is  not  conclusive  and  binding  on  the  jury,  but 
is  merely  advisory,^^  and  the  weight  to  be  given  it  is  for  the  jury.^^     Mortality 


14  Tex.  Ct.  Rep.  800,  91  S.  W.  367.  That 
sparks  from  an  engine  started  a  fire  may  be 
proved  by  circumstantial  as  well  as  by  di- 
rect evidence.  Fleming  v.  Pullen  [Tex.  Civ. 
App.]    97    S.    W.    109. 

S2.  United  States  Fidelity  &  Guaranty  Co. 
V.  Des  Moines  Nat.  Bank  [C.  C.  A.]  145  F. 
273;  Neal  v.  Chicago,  etc..  R.  Co.,  129  Iowa. 
5,    105   N.   yy.    197. 

Contra:  Instruction  erroneous  which  re- 
quired circumstantial  evidence  to  exclude 
every  other  hypothesis.  Brister  &  Co.  v. 
Illinois  Cent.   R.  Co.    [Miss.]    40   So.    325. 

33.  United  States  Fidelity  &  Guaranty  Co. 
V.  Des  Moines  Nat.  Bank  [C.  C.  A.]  145  F. 
273. 

34.  Verdicts  cannot  rest  iipon  mere  con- 
jectures or  possibilities.  They  must  be 
founded  on  evidence  which  convinces  the 
mind  and  warrants  the  inferences  necessary 
to  sustain  them.  Kern  v.  Snider  [C.  C.  A.] 
145  F.  327.  A  bare  possibility  has  no  proba- 
tive value  and  cannot  overcome  a  legal  pre- 
sumption of  Innocence  or  legitimacy.  Bow- 
man v.  Little,  101  Md.  273,  61  A.  223,  657. 
10S4.  The  mere  fact  that  after  an  injury, 
the  injured  person  took  to  her  bed  and  died 
shortly  thereafter  does  not  alone  warrant 
the  inference  that  the  injury  caused  her 
death.  DeMaet  v.  Fidelity  Storage,  Packing 
&  Moving  Co.    [Mo.   App.]    96   S.   W.    1045. 

S~>.  Testimony  of  witnesses  who  say  they 
heard  bell  of  street  car  ring  is  of  more 
weight  than  testimony  of  others  that  they 
did  not  hear  it  ring.  White  v.  "Wilmington 
City  R.  Co.  [Del.]  63  A.  931.  Testimony  of 
witnesses  who  said  they  did  not  see  a  de- 
fect in  a  sidewalk  is  not  entitled  to  the 
same  weight  as  testimony  of  others  that 
they  did  see  it.  Alft  v.  Clintonville,  126  Wis. 
334,  105  N.  W.  561.  Positive  testimony  by 
members  of  train  crew  that  just  before  an 
accident  the  bell  was  rung  and  whistles 
blown,  overcomes  evidence  of  section  boss 
that  he  did  not  hear  the  signals,  accompa- 
nied by  his  testimony  that  he  was  riding 
on  a  railway  velocipede,  which  made  con- 
siderable noise.  Ives  v.  Wisconsin  Cent.  R. 
Co.  [Wis.]  107  N.  W.  452.  Testimony  that 
witnesses  were  watching  for  a  train  and 
heard  certain  whistles  but  not  others,  may 
be  given  greater  weiglit  than  testimony  of 
others  that  they  heard  no  whistles  but  were 
where  they  would  have  heard  them  had  they 
sounded.  New  York,  etc.,  R.  Cc.  v.  Bobbins 
[Ind.  App.]  76  N.  B.  804.  Where  there  Is 
positive  testimony  to  market  value  of  horses 
at  a  certain  place,  evidence  of  certain  wit- 
nesses that  they  did  not  know  and  could  not 
testify  that  horses  had  a  market  value  there 
raises  no  issue.  St.  Louis,  etc.,  R.  Co.  v. 
Berry   [Tex.  Civ.  App.]    15  Tex.  Ct.  Rep.   600, 


93  S.  W.  1107.  Testimony  of  witnesses  who 
saw  a  train  strike  a  person  that  the  engineer 
did  everything  in  his  power  to  stop  the  train 
is  of  greater  weight  than  testimony  of  ex- 
ports that  the  train  could  have  been  stopped 
sooner.  Louisville,  etc.,  R.  Co.  v.  Jolly's 
Adm'x  [Ky.]  90  S.  W.  977.  Testimony  of  per- 
sons looking  for  a  car  in  the  direction  from 
^s^hich  it  is  coming,  that  the  car  had  no 
headlight  and  was  completely  dark,  is  not 
merely  negative  evidence.  Cox  v.  Schuylkill 
Valley  Traction  Co.,  214  Pa.  373,  63  A.  599. 
Positive  testimony  is  entitled  to  greater 
weight  than  negative  where  it  does  not  ap- 
pear that  the  witnesses  who  testify  negative- 
ly were  in  as  good  a  position  to  observe  as 
those  "W'ho  testify  affirmatively.  In  re  Whar- 
ton's Will  [Iowa]  109  N.  W.  492.  V^'here  wit- 
nesses having  equal  opportunity  with  others 
testifying  to  the  contrary  to  hear  and  know 
whether  a  gong  was  sounded,  testify  that 
it  was  not,  their  evidence  is  deemed  affirma- 
tive. Chicago  Consolidated  Traction  Co.  v. 
Gervens.   113   111.  App.   275. 

36.  Weight  of  negative  testimony  is  for 
jury  and  should,  be  submitted.  Board  of 
Com'rs  V.  Garrigus,  164  Ind.  589,  73  N.  E. 
82,   74   N.   E.   24  9. 

37.  Testimony  by  attorneys  as  to  the  rea- 
sonableness of  charges  of  other  attorneys  is 
not  binding  on  the  court.  Lee  v.  Lomax, 
219  111.  218.  76  N.  E.  377.  Expert  testimony 
as  to  disputed  handwriting  is  not  conclusive 
on  the  jury,  where  they  have  writings  be- 
fore them  and  may  make  comparison.  Cas- 
tor V.  Bernstein  [Cal.  App.]  84  P.  244.  The 
jury  are  not  absolutely  bound  by  the  opinion 
of  an  expert  touching  the  market  value  of 
goods  at  the  point  of  destination.  Atlantic 
&  B.  R.  Co.  V.  Howard  Supply  Co.,  125  Ga. 
483,  54  S.  E.  530.  Testimony  of  unim- 
peached  expert  on  va'lue  of  auctioneer's  serv- 
ices held  not  conclusive  on  register.  An- 
drews V.  Frierson  [Ala.]  39  So.  512.  Opinion 
of  physician  as  to  value  of  medical  services 
is  not  conclusive  on  jury  but  only  advisory. 
Guyon  v.  Brooklyn  Heights  R.  Co.,  49  Misc. 
514,  97  N.  Y.  S.  1038.  Expert  opinion  on  value 
of  property  before  and  after  change  of  grade 
held  advisory  only.  Widman  Inv.  Co.  v.  St. 
Joseph,  191  Mo.  459.  90  S.  W.  763.  Opinion 
evidence  (as  to  value)  though  uncontradict- 
ed, is  not  conclusive  but  only  advisory,  and 
the  issue  is  for  the  jury.  Pritchard  v.  Hook- 
er,   114    Mo.    App.    605,    90    S.    W.    415. 

3S.  Weight  of  expert  evidence  is  for  the 
jury;  such  evidence  is  not  conclusive.  King 
V.  Gilson,  191  Mo.  307,  90  S.  W.  367.  Re- 
fusal to  give  cautionary  instruction  as  to 
weight  to  be  given  expert  testimony  held 
not  error.  Wood  v.  Los  Angeles  Traction 
Co.,   1   Cal.  App.  474,  82   P.   547.     The   weight 


7  Cur.  Law. 


EVIDEXCE  § 


11. 


1597 


tables  are  not  conclusive  on  tlie  issue  of  life  expeetancy.^^  Admissions  of  a  party 
a.gainst  his  interest  are  not  to  be  taken  as  conclusiv.ely  true/°  tlie  weigbt  to  be  given 
them  depends  upon  their  nature  and  the  suri'ounding  facts  and  circumstances.*^ 
Wliere  testimony  taken  on  former  trials  is  used  by  both  parties,  it  is  entitled  to  the 
same  weight  as  though  the  witnesses  were  present  and  testified  in  court.*^ 

The  positive  testimony  of  an  unimpeached,  uncontradicted  witness,  cannot  be 
arbitrarily  disregarded,  though  the  witness  is  a  party,*^  but  the  testimony  of  a  party 
need  not  be  accepted  as  true,  though  uncontradicted,  if  it  is  inherently  improbable*^ 
or  is  uncorrobo-rat'ed,'^  and  testimony  inherently  improbable  need  not  be  accepted 
though  uncorroborated.*®  A  party  is  concluded  by  adverse  testimony  of  his  own 
witness  onlv  where  the  matter  brought  out  is  collateral  to  the  issue.*'^     The  im- 


of  the  opinion  of  an  Intimate  acquaintance 
on  the  mental  capacity  of  a  person  (B.  &  C. 
Comp.  §  718,  subd.  10)  is  for  the  court  or 
jury,  considering  whether  the  facts  testified 
to  by  the  witness  giving-  the  opinion  justifies 
the  same.  Lassas  v.  McCarty  [Or.]  84  P. 
7  6.  In  will  contest,  physicians  testified  that 
testatrix  at  time  of  executing  a  codicil  to 
her  will,  was  suffering  from  a  complication 
of  diseases  wliicli  necessarily  affected  lier 
mind.  It  was  held  error  to  direct  a  verdict; 
the  jury  should  have  been  allowed  to  pass 
on  the  issue  of  testamentary  capacity.  Byrne 
V.   Byrne,    109  App.   Div.  476,   96   N.   T.   S.   375. 

39.  Under  Revi.sal  of  1905  §  1626,  mortal- 
ity tables  are  only  prima  facie  evidence  of 
life  expectancy,  and  an  instruction  making 
them  conclusive  -wsls  error.  Sledge  v.  Wel- 
don  Lumber  Co.,   14  0  N.   C.   459,   53   S.  E.   295. 

40.  Admissions  by  a  party  In  the  course 
of  his  testimony  are  binding  upon  him  but 
are  not  to  be  taken  as  conclusively  true.  Hous- 
ton V.  Chicago,  etc..  R.  Co.,  118  Mo.  App.  464, 
94  S.  W.  560.  Proof  of  an  unqualified  ad- 
mission of  a  party  against  his  Interest  is 
not  conclusive;  if  there  is  credible  evidence 
conflicting  with  the  admission,  the  issue 
mav  still  go  to  the  jury.  Bruger  v.  Prince- 
ton &  St.  M.  Mut.  Fire  Ins.  Co.  [Wis.]  109 
N.  W'.  95.  Instruction  that  admissions  of  a 
party  against  interest  "must  be  taken  as 
true"  was  properly  modified  to  the  effect 
that  such  admissions  would  be  "presumed  to 
be  true."  McCaffery  v.  St.  Louis  &  M.  R.  Co., 
192  Mo.    144.    90    S.   W.   816. 

41.  Declaration  which  was  ambiguous  and 
equivocal  held  without  weight  as  evidence. 
Keystone  Mills  Co.  v.  Peach  River  Lumber 
Co.  [Tex.  Civ.  App.]  96  S.  W.  64.  Effect  of 
admission  in  letter  written  by  attorney  for 
party  was  for  jury.  Kabat  v.  Moore  [Or.] 
85  P.  506.  Evidence  of  verbal  admission 
should  be  received  with  caution,  especially 
where  witnesses  testify  long  after  and  there 
was  no  reason  why  the  words  should  be 
remembered  particularly.  Ladd  v.  Lookout 
Distilling  Co.  [Ala.]  40  So.  610.  Verbal  ad- 
missions are  the  weakest  kind  of  evidence, 
especially  where  the  exact  language  cannot 
be  given  and  where  the  purpose  is  to  eke 
out  a  written  contract  or  to  put  a  particu- 
lar interpretation  upon  such  contract.  Des 
Allemands  Lumber  Co.  v.  Morgan  City  Tim- 
ber Co.  [La.]  41  So.  332.  Where  admissions 
of  a  casual  character  were  made  to  a  wit- 
ness who  had  no  interest  in  them  and  no 
reason  why  he  should  remember  them,  his 
testimony  concerning  them  after  a  long 
lapge    of    time    and    after    the    death    of    the^ 


person  making  them  should  be  received  with 
great  caution.  Russell  v.  Sharp,  192  Mo.  270, 
91  S.  W.  134. 

42.  Garvik  v.  Burlington,  etc.,  R.  Co. 
[Iowa]    108    N.   W.    327. 

43.  Lewis  V.  New  York  City  R.  Co.,  99 
N.  Y.  S.  462.  The  fact  that  a  plaintiff's  case 
is  supported  solely  by  his  own  testimony 
is  no  reason  why  his  testimony  should  be 
rejected  unless  his  testimony  is  inherently 
improbable  or  suspicious,  or  his  veracity  has 
been  impeached.  Madden  v.  New  York  City 
R.  Co.,  99  N.  Y.  S.  320;  Kappes  v.  New  York 
City  R.  Co.,  99  N.  Y.  S.  322.  Court  held  not 
justified  in  wholly  discrediting  plaintiff's 
testimony  on  an  issue  when  slie  was  un- 
contradicted and  unimpeached,  and  her  story 
was  not  improbable.     Rosseau  v.  Hallenbeck, 

97  N.  Y.  S.  394. 

44.  Statement  of  Interested  party  that  he 
purchased  before  maturity,  without  notice 
and  for  value,  rejected  where  it  did  not  ap- 
pear credible  in  view  of  all  the  circum- 
stances. Keene  v.  Behan,  40  Wash.  505,  82 
P.  884.  Where  plaintiff's  own  testimony 
showed  that  an  injury  could  not  have  caus- 
ed the  death  for  which  action  was  brought, 
the  testimony  of  a  witness  that  such  injury 
did  cause  the  death  was  insufBcient.  De- 
Maet  V.  Fidelity  Storage,  Packing  &  Moving 
Co.    [Mo.   App.]    96   S.   W.    1045. 

45.  Delay  in  bringing  action  and  inade- 
quacy of  testimony  of  amount  of  damages 
for  injury  held  to  justify  a  judgment  in 
defendant's  favor,  plaintiff  being  uncorrobo- 
rated. Hartman  v.  Interurban  St.  R.  Co., 
88  N.  Y.  S.  352.  Where  plaintiff  is  uncor- 
roborated and  is  opposed  by  three  witnesses, 
two  of  whom  are  disinterested,  a  verdict 
for  him  cannot  stand.  Feuer  v.  Brooklyn, 
etc.,    R.    Co.,    49    Misc.    629,    97    N.    Y.    S.    293. 

46.  Even  where  a  ■witness  has  sworn  pos- 
itively to  an  alleged  fact,  the  court  may 
for  good  and  sufficient  reasons,  refuse  to 
credit  his  testimony.  Alexander  v.  Black- 
man,  26  App.  D.  C.  541.  The  inherent  prob- 
ability or  improbability  of  such  fact  is  to 
be  tested  by  the  unquestioned  circumstances 
surrounding  the  main  transaction  or  occur- 
rence as  well  as  by  the  ordinary  laws  gov- 
erning   human    conduct.     Id. 

47.  Where  plaintiff  called  defendant's 
husband  to  prove  the  husband's  authority 
to  sign  a  contract  for  defendant,  plaintiff 
was  not  bound  by  husband's  testimony  that 
wife  said  he  should  not  sign  Such  contract. 
Plaintiff  may  prove  tlie  agency  by  other 
competent  evidence.     Alcolm  Co.  v.  Brenack, 

98  N.    Y.    S.    199,    rvg.    96    N.    Y.    S.    1055.      A 
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peaehment  of  one  witness  does  not  affect  the  weight  or  credibility  of  the  testimony 
of  other  witnesses.*® 

Where  evidence  introduced  is  competent  only  for  a  certain  purpose,  its  pro- 
bative effect  should  be  limited  by  a  proper  instruction  by  the  court.*^  Evidence 
competent  only  to  impeach  a  witness  cannot  be  considered  as  independent  evidence 
on  other  issues.^°  But  tlie  probative  effect  of  evidence  cannot  be  limited  by  state- 
ments as  to  the  purpose  in  introducing  it.^^  Parties  may  by  stipulation,  by  silent 
acquiescence,  or  by  failure  to  excejDt  to  admitting  rulings,  waive  objections  to  inad' 
missible  evidence.^^  Evidence  thus  received  may  establish  the  fact  in  controversy 
as  conclusively  as  the  best  evidence,  regularly  procured. ^^  Evidence  erroneously 
admitted  over  objection  cannot  be  disregarded  as  inadmissible  on  grounds  not 
urged. ^* 

The  quantum  of  proof  required  to  prove  particular  facts  is  treated  in  titles 
dealing  with  the  subject  or  issue  to  which  the  evidence  is  addressed;  but  a  few  il- 
lustrative holdings  are  given  in  the  note.'^  One  who  relies  on  a  lost  deed  must 
establish  its  execution,  contents,  and  loss,  by  clear  and  convincing  evidence.^^ 

ExAMTXATiON  BEFORE  TRIAL,  soe  latest  topical  index. 

^XAMIIVATIOX    OF    WITNESSES. 


§    1.      General  Rales  of  Examination   (l.'flO). 

The  Propriety  of  Calling  an  Interpreter 
(1600).  Leading  Questions  (1600).  Respon- 
siveness (1602).  Refreshing  Memory  (1602). 
§  2.  Cro.ss-exanilnation  (l(i04).  Limita- 
tion to   Scope  of  Direct  Examination    (1605). 


Limitation  to  Is.?ues  (1607).  Examination 
Going  to  Credibility  of  T\'itness    (1608). 

§    3.      nedlrect  Examination    (1610). 

§  4.  Recalling:  AVitness  for  Fiirtlier  Ex- 
amination   (1612). 


Scope  of  article. — This  article  treats  generally  of  the  rules  governing  the  ex- 
amination of  witnesses,  except  those  peculiarly  applicable  to  the  examination  of  ex- 


party  is  not  conclusively  hound  by  the  tes- 
timony of  one  of  his  witnesses  whose  testi- 
mony is  opposed  to  tliat  of  himself  and  other 
witnesses.  Dinsmore  v.  St.  Louis,  192  Mo. 
255,  91  S.  W.  95.  Plaintiff  held  not  conclud- 
ed by  testimony  of  adverse  party  on  a  ma- 
terial fact.  Manhattan  Leasing  Co.  v.  Weill, 
98   N.  Y.   S.   6S6.     • 

48.  Korter  v.  Gulf,  etc.,  R.  Co.  [Miss.] 
40    So.    238. 

49.  Evidence  of  threats  should  have  been 
limited  to  proof  of  state  of  mind  of  wife 
while  executing  note,  being  incompetent  on 
issue  whether  husband  made  them.  Ditto 
V.  Slaughter  [Ky.]   92  S.  W.  2. 

."JO.  Evidence  of  contradictory  and  cor- 
roboratory statements  of  a  witness  sought  to 
be  impeached,  can  be  considered  only  on  the 
issue  of  the  credibility  of  the  witness,  and 
not  on  other  issues  in  the  case.  Hicks  v. 
State,  165  Ind.  440.  75  N.  E.  641.  Evidence 
introduced  for  impeaching  purposes  can  be 
considered  only  for  such  purposes.  Franklin 
v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
641,  88  S.  W.  357.  Under  the  rule  that  a 
party  may  contradict  a  witness  called  by 
him  by  other  evidence  or  by  showing  that 
at  other  times  he  made  statements  incon- 
sistent with  his  testimony,  such  inconsistent 
statements  rfterely  discredit  the  witness  and 
do  not  have  the  effect  of  independent  evi- 
dence. Donaldson  v.  New  York,  etc.,  R.  Co., 
ISS   Mass.   484,    74    N.    E.    915. 

51.     Board  of  Sup'rs  of  Macomb  County  v. 


Lovejoy  [Mich.]  13  Det.  Leg.  N.  51,  107  N. 
V^^  276. 

.52.  Objections  that  evidence  is  not  the 
best,  or  that  it  was  not  properly  taken,  or 
other  objections,  may  be  thus  waived.  Paine 
V.  Willson   [C.  C.  A.]   146  F.  488. 

.-►3.  Paine  v.  wnilson  [C.  C.  A.]  146  F. 
488.  Instruction  excluding  from  jury  facts 
proved  witliout  objection  held  erroneous. 
Geringer  v.  Novak,  117  111.  App.  160.  Incom- 
petent evidence  has  proljative  force  when 
received  without  objection.  Metropolitan 
Mu.sic  Co.  V.  Shirley  [Minn.]  108  N.  V\'.  271; 
Lindquist  v.  Dickson  [Minn.]  107  N.  TV.  958; 
Ehrlich  v.  Weber,  114  Tenn.  711,  88  S.  W. 
188.  Where  evidence  offered  was  not-  tlie 
best,  but  Tvas  received  without  .objection, 
it  was  held  sufficient  to  support  claim  in 
issue.  Dorais  v.  Doll  [Mont.]  83  P.  884. 
Where  hearsay  evidence  was  introduced 
witliout  objection,  but  later  a  motion  to 
strike  it  was  made,  which  the  trial  court 
overruled,  the  evidence  vras  treated  as 
tliough  in  the  case  without  objection  and 
given  probative  weight.  McV\^illiams  v. 
Lake  Shore,  etc..  R.  Co.  [Mich.]  13  Det.  Leg. 
N.    722,    109   N.    W.    272. 

54.  Ewald  v.  Poates,  107  App.  Div.  242, 
94  N.  Y.   S.   1106. 

55.  Possession  of  real  estate  is  some  evi- 
dence of  title,  but  is  not  alone  sufficient  to 
establish  a  freeliold  estate.  Swiliart  v.  Han- 
sen   [Xeb.J   107  N.   W.   862. 

56.  Lloyd  v.  Simons  [Minn.]  105  N.  W.  902. 
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perts,  which  are  treated  in  the  preceding  article."  Matters  pertaining  to  tlie  im- 
peachment of  witnesses,  and  the  privileges  of  witnesses/^  and  general  question.^  of 
trial  procedure,  such  as  the  exclusion  of  witnesses  from  the  court  room,^»  and  the 
proper  manner  of  raising  objections/^  are  elsewhere  discussed. 

§  1.  General  rules  of  examination.'^^— The  manner  of  examining  witnesses 
is  a  matter  resting  largely  in  the  discretion  of  the  trial  court,  though  controlled  by 
certain  well  settled  general  rules."^  It  is  proper  for  the  trial  court  to  examine 
witnesses,  when  this  course  is  deemed  necessary  to  elicit  the  truth,  but  this  riglit 
should  be  carefully  exercised  so  as  not  to  indicate,  directly  or  indirectly,  anv  opin- 
ion on  the  merits  or  any  bias  in  favor  of  either  party.^=^  If  a  witness  is  guiltv  of 
improper  conduct  while  on  the  stand,  it  is  proper  for  the  court  to  admonish  tlie 
witness  to  conduct  himself  in  a  pro|>er  manner  and  to  adjudge  him  guilty  of  con- 
tempt if  he  does  not  heed  the  directions  given  him.^*  It  is  improper  for  the  trial 
judge  to  interrupt  repeatedly  or  unnecessarily  while  a  witness  is  being  examined,*'^ 
but  to  assist  an  embarrassed  witness,  by  suggesting  the  meaning  of  the  question,  is 
not  improper."^  Where  there  are  several  counsel  the  court  may  limit  to  one  coun- 
sel the  examination  of  each  witness. ^^  Xeedless  repetition,^*  or  a  prolonged  and 
useless  examination,'^^  may  be  prevented  in  the  discretion  of  the  court.  It  is  im- 
proper for  cooinsel  to  try  to  get  before  the  jury,  by  indirect  means,  matters  which 
have  been  excluded  by  the  court.'" 

Questions  put  to  witnesses  should  not  be  argumentative  in  form,'^  and  should 


,  57.     See  Evidence.  7  C.  L.  1511. 
38.     See    Witnesses,    6    C.    L.    1975. 
59.     See    Trial,    6    C.    L.  .1731. 
«0.     See    Savins    Questions    for    Review,    6 
C.    L.    13S5. 

61.  See  5  C.  L.  1371. 

62.  See   cases   in   notes   following. 

«3.  Komp  v.  State  [Wis.]  108  N.  W.  46: 
State  V.  Hazlett  [N.  D.]  105  X.  W.  617.  Held 
not  error  for  court  to  question  witness, 
where  court  was  careful  not  to  intimate  any 
opinion  or  prejudice  the  jury.  People  v. 
Dinser,  49  Misc.  82,  98  N.  T.  S.  314.  A  trial 
court  may  properly  question  witnesses  in 
order  to  elicit  the  truth,  provided  no  opin- 
ion is  disclosed  on  the  merits.  Miller  v.  Ter- 
ritory, 15  Okl.  422.  85  P.  239.  Cross-examina- 
tion "by  judge  held  error  because  intimating 
rn  opinion  on  the  defense  of  insanity.  O'Shea 
V.   People,   218   111.   352,   75  N.   B.   981. 

64.  A  witness  in  a  criminal  prosecution 
refused  to  answer  questions,  and  continued 
to  watch  the  defendant  for  signals  instead 
of  looking  at  the  jury  as  directed  by  the 
court.  It  was  held  not  error  for  the  trial 
judge  to  admonish  the  witness  to  answer 
and  stop  watching  defendant,  and  to  inqui-e 
if  he  was  afraid,  and  to  finally  adjudge  him 
guilty  of  contempt  and  sentence  him  to  im- 
prisonment, tlie  latter  being  done  in  pres- 
ence of  the  jury.  State  v.  Dalton  [V\'ash.] 
86    P.    590. 

65.  Misconduct  warranting  new  trial  held 
to  be  shown,  where  trial  judge  unnecessarily 
and  repeatedly  interrupted  the  cross-exam- 
ination of  the  state's  witnesses  by  questions 
and  remarks  which  hindered  effective  cross- 
examination  and  tended  to  create  the  im- 
pression that  the  trial  judge  was  convinced 
of  the  truthfulness  of  such  witness  and  the 
merits  of  the  state's  case.  State  v.  Hazlett 
rX    D.I    105   N.    W.   617. 


66.  Remark  of  court  to  witness -held  not 
erroneous  as  rescuing  witness  from  a  di- 
lemma and  showing  ill  will  toward  defend- 
ant.    Boles  V.   People    [Colo.]    86  P.   1030. 

6T.  The  matter  is  one  pertaining  to  the 
police  of  the  court.  State  v.  Nugent.  116 
La.    99,   40   So.    581. 

68.  Xo  abuse  of  discretion  in  refusing 
to  allow  repetition  of  question  to  witness. 
Nashville,  etc.,  R.  Co.  v.  Moore  [Ala.]  41  So. 
981.  Where  one  witness  had  testified  to  the 
effe-:'t  of  maintaining  a  railway  on  a  street 
on  the  business  done  on  that  street,  it  was 
error  to  exclude,  as  repetition,  testimony  of 
another  witness  to  the  same  facts.  Cotton 
V.  Boston  El.  R.  Co.,  191  Mass.  103,  77  N.  E. 
698. 

69.  The  trial  judge  has  to  a  reasonable 
extent,  at  least,  the  sound  discretion  to  put 
a  stop  to  prolonged  and  useless  examination 
of  a  witness.  State  v.  Rodriguez,  115  La. 
1004,    40    So.   438. 

70.  After  ruling  by  court  that  certain 
matter  was  inadmissible  it  was  improper  for 
counsel  to  try  to  get  it  before  the  jury  by 
suggestive  questions.  Chicago  &  S.  L.  R. 
Co.  V.  Mines  [111.]  77  N.  E.  898.  It  is  not 
proper  for  counsel,  in  propounding  to  wit- 
nesses questions,  to  include  therein  and  as- 
sume as  facts,  matters  which  the  court  has 
already  excluded,  and  though  the  court  ex- 
cluded the  answers  to  such  questions,  the 
counsel  should  not  be  allowed  to  reiterate 
the  same.  Chicago  &  S.  L.  R.  Co.  v.  Kline. 
220  111.   334,   77  N.  E.   229. 

71.  Where  answer  of  witness  to  ques- 
tion as  to  effect  of  riding  bicycle  over  a  de- 
pression in  a  walk  was  argumentative,  show- 
ing under  what  conditions  it  could  be  safely 
done,  it  was  argumentative  and  improper. 
Lee  v.  Salt  Lake  City  [Utah]  83  P.  562.  A 
question    to    an    executor,    in    a    suit    by    him 
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not  assume  as  true  facts  in  issue."  They  should  be  clear,"  specific,  and  certain^* 
A  question  to  a  witness  called  in  rebuttal  which  does  not  call  the  witness'  atten- 
tion to  some  particular  statement  or  fact  and  demand  a  denial  or  explanation  there- 
of is  improper  in  formJ^  Where  it  is  sought  to  show  tliat  a  witness  has  made 
statements  out  of  court  inconsistent  with  his  testimony,  the  statement  supposed  to 
have  been  made,  and  to  which  his  attention  has  been  called,  should  be  incorporated 
in  the  impeaching  question  so  that  the  question  can  be  answered  yes  or  no  by  the 
impeaching  witness.'^^  Wlien  an  objection  is  raised  to  testimony  being  given  in 
narrative  form,  counsel  has  the  right  to  have  testimony  elicited  by  question  and 
answer,  in  order  that  objections  may  be  raised  and  improper  matter  excluded.''^  It 
has  been  held  proper  to  allow  a  witness  to  illustrate  the  state's  theory  on  a  par- 
ticular issue  in  a  criminal  prosecution.'^* 

The  propHety  of  calling  an  interpreter^  and  the  fitness  of  the  person  so  called, 
are  matters  for  the  trial  court,*"  when  statutory  requirements  have  been  met.*^  It 
has  been  held  proper  to  take  the  testimony  of  a  deaf  mute  through  an  interpreter 
by  signs.*-  A  witness  may  properly  be  allowed  to  explain  a  word  used  by  him  in 
his  testimony.*^ 

Leading  questions.^^ — In  general,  leading  questions,  that  is,  those  which  sug- 
gest a  desired  answer,  are  improper  on  direct  examination,  but  the  matter  is  one 
resting  in  the  trial  court's  discretion,*'*  and  a  ruling  will  not  be  interfered  with  on 
appeaf,  unless  an  abuse  of  discretion  is  made  to  appear.**  Whether  a  question  is 
leading,  or,  if  leading,  is  objectionable,  depends  largely  upon  the  circumstances 


on  a  note  payable  to  testator,  whether  he 
could  find  anything  constituting  a  payment 
for  certain  bonds,  unless  such  bonds  were 
received  in  payment  of  the  note,  was  not 
argumentative.  Stone  v.  Stone,  191  Mass. 
371,   77  N.  E.   845.  ^     _     ^„^     ^„ 

72.  Nelson  v.  Hunter,  140  N.  C.  598.  53 
S     E     439. 

73.  Hypothetical  question  held  improper 
because  "involved,  obscure,  suggestive  and 
leading.     Chicago   City  R,  Co.  v.   Sugar,   117 

Til.  App.    578.  ,     ^x,    *     .       1 

74.  A  question  so  general  that  irrele- 
vant evidence  would  be  responsive  to  it  is 
properlv  excluded.  Parham  v.  State  [Ala.] 
4  2  So.  1.  Question,  "Were  you  insolvent  at 
the  time?"  not  specifying  any  time  or 
transaction  in  particular,  held  too  indefinite. 
Crew  V.  Heard  [Ala.]  40  So.  337.  In  an  ac- 
tion by  a  wife  for  alienation  of  her  hus- 
band's affections,  a  question  to  plaintiff,  on 
her  cross-examination,  to  "state  some  other 
things  you  talked  about  after  you  were  mar- 
ried that  happened  to  you  while  you  were 
single."  was  too  general  and  indefinite. 
Hardwick  v.  Hardwick  [Iowa]  106  N.  W. 
639.  A  question  whether  witness  has  ever 
been  "arrested  and  convicted"  of  a  certain 
crime,  held  not  objectionable  as  containing 
reference  to  two  facts,  only  one  of  which 
could  be  shown.  Koch  v.  State,  126  Wis.  470, 
106  N.  W.  531.  Statements  made  in  negotia- 
tions for  compromise  being  incompetent,  a 
question  which  left  the  witness  to  decide 
whether  such  statements  or  other  matter 
was  called  for.  was  properly  excluded.  St. 
Louis,  etc.,  R.  Co.  v.  Continental  Brick  Co. 
[Mo.]    96   S.   W.   1011. 

75.  Kinnev  v.  Brotherhood  of  American 
Yeomen    [X.  D.]    106   N.  W.   44. 

76.  Haddix  v.   State   [Neb.]   107  N.  W.   781. 


77.  Altkrug  V.   Horowitz,   97   N.  T.   S.   716. 

78.  Held  not  Improper  to  allow  witness 
to  put  on  vest  worn  by  deceased  on  niglit 
of  his  death  to  illustrate  state's  theory. 
Turner  v.   Com.    [Ky.]    89    S.   W.  482. 

79.  See  5  C.  L.   1372,  n.  21. 

80.  Use  of  Indian  interpreter  where  wit- 
ness was  an  Indian  and  did  not  understand 
English  thoroughly,  but  knew  a  little  Span- 
ish, held  proper.  People  v.  Salas  [Cal.  App.] 
84  P.  295. 

81.  Code  Civ.  Proc.  §  1884,  permits  use  of 
interpreter  who  Is  a  resident  of  the  county. 
People  V.   Salas   [Cal.  App.]   84  P.  295. 

82.  Dobbins  v.  Little  Rock  R.  &  Elec. 
Co.    [Ark.]   95  S.  W.  794. 

S3.  Proper  to  allow  witness  to  explain 
sense  in  ■which  he  used  word  "Indecent,"  in 
describing  a  testator's  habits.  Swygart  v. 
Willard  [Ind.]  76  N.  E.  755.  Proper  for  ex- 
pert to  explain  meaning  of  word  "mono- 
mania"   used    by    him.     Id. 

84.  See    5    C.    L.    1372. 

85.  State  V.  Johnson  [N.  J.  Law]  63  A.  12; 
State  V.  Drake,  128  Iowa,  539,  105  N.  W.  54; 
State  V.  Woodward,  191  Mo.  617,  90  S.  W.  90; 
People  V.  Weber  [Cal.]  86  P.  671.  The  right 
of  a  trial  court,  in  its  discretion,  to  allow 
leading  questions  to  be  put  to  a  witness  and 
to  decide  whether  a  question  is  leading,  is 
universally  admitted.  The  court  may  in  its 
discretion  strike  out  an  answer,  thougli  no 
objection  was  made  to  the  question  before 
it  was  answered.  Luckenbach  v.  Sclple,  72 
N.  J.  Law,  476,   63   A.    244. 

8«.  Teston  v.  State  [Fla.]  39  So.  787;. State 
V.  I-Tazlett  [N.  D.]  105  N.  W.  617;  Maguire 
V.  People,  219  111.  16,  76  N.  E.  67;  McBride  v. 
Georgia  R.  &  Elec.  Co.,  125  Ga.  515,  54  S.  B. 
674;  Caldwell  v.  Atlantic  Coast  Line  R.  Co. 
[S.  C]   55  S.  E.  131;  State  v.  Bateman  [Mo.] 
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attending  the  examination  of  the  witnes?.^^  Where  a  witness  is  hostile  or  un- 
willing,'"^ or  is  lacking  in  intelligence  and  cannot  comprehend  the  questions  pro- 
pounded,^^ it  is  not  error  to  allow  leading  questions  to  be  asked,  and  such  questions 
are  also  proper  to  refresh  or  aid  the  recollection  of  a  witness  whose  memory  has 
failed  him.^*' 


94  S.  "W.  843.  "U^here  an  adverse  party  is 
calle']  as  a  witness,  it  is  within  the  court"? 
discretion  to  refuse  to  allow  counsel  for  the 
party  called  to  ask  him  leading  questions  on 
the  cross-examination.  Lauchheimer  v.  Ja- 
cobs [Ga.]  55  S.  E.  55.  That  leading  ques- 
tions V.  ere  permitted  is  no  ground  for  re- 
versal where  no  prejudice  is  shown  as  a  re- 
sult.    Leek   V.   People,    118   111.   App.    514. 

87.  Helrt  leading:  and  objectionable.  Hein- 
rich  V.  Heinrich  [Cal.  App.]  84  P.  326. 
Question  whether  headlight  on  engine  was 
regulation  or  another  kind.  Chicago  City 
R.  Co.  V.  Shaw,  220  lU.  532,  77  N.  E.  139. 
Where  witness  said  he  was  not  familiar  with 
value  of  land,  but  thought  it  might  be  worth 
$115  an  acre,  a  question,  "Wouldn't  it  be 
worth  more  than  that  upon  the  market?" 
was  leading  and  Improper.  Prather  v.  Chi- 
cago Southern  R.  Co.  [111.]  77  N.  B.  430. 
Where  negligence  charged  consisted  in  feed- 
ing mate'-ials  of  improper  size  into  a  blast 
furnace,  a  question  "Don't  you  know  with 
the  utmost  care  they  slip  in?"  was  leading. 
Williamson  Iron  Co.  v.  McQueen  [Ala.]  40 
So.  30R.  In  an  action  to  recover  overcharges, 
the  following  was  held  an  improper  and 
leading  question:  "Has  the  traffic  increased 
on  the  Southern  Railway  since  1899,  and 
was  not  the  trafflc  greater  since  1899  than 
it  was  for  two  years  prior  thereto?"  Anniston 
Mfg.  Co.  V.  Southern  R.  Co.  [Ala.]  40  So. 
965.  A  question  "whether  or  not"  an  in- 
sured party  told  an  agent  taking  proofs  as 
to  loss  that  an  inventory  required  to  be  kept 
in  an  iron  safe  "had  been  lost  in  the  fire" 
held  leading.  Continental  Ins.  Co.  v.  Cum- 
mings  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  279, 
95  S.  W.  4  8.  Where  a  witness  testified  that 
an  insurance  agent  was  satisfied  with  the 
examination  of  books  after  the  fire,  a  ques- 
tion. "He  said  he  was  satisfied?"  was  held 
leading.  Id.  Where  it  appeared  that  prose- 
utrix  in  rape  case,  who  was  16  years  old. 
was  a  willing  witness,  but  that  nearly  all 
her  testimony  was  elicited  by  leading  ques- 
tions, an  abuse  of  discretion,  calling  for  new 
trial,  was  shown.  State  v.  Hazlett  [N.  D.] 
105  X.  W.  617.  Where  witness  for  people 
has  identified  accused,  it  is  improper  for 
counsel  for  state  to  seek  to  strengthen  the 
i'Jentifying  testimony  by  asking  leading 
questions.  Briggs  v.  People,  219  111.  330,  76 
N.   E.   499. 

Held  not  objectionable:  Question,  "Did 
defendant  stoop  as  he  came  along  the  fence 
with  the  gun  in  his  hand?"  held  not  to  sug- 
gest an  affirmative  answer;  if  leading  it 
was  not  reversible  error  to  allow  it.  Moore 
V.  State  [Tex.  Cr.  App.]  96  S.  W.  321.  Held 
not  leading:  "State  whether  or  not  the  cor- 
ner of  the  east  end  of  said  line  was  a  hick- 
ory corner,  and  state  whether  or  not  said 
hickory  was  recognized  by  all  the  adjoining 
owne-^s  as  tlie  correct  corner."  Hix  v.  Gulley, 
124  Ga.  547,  52  S.  E.  890.  Witness  having 
testified    that    at    time    of    offense    defendant 
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"took  a  notion  to  go  a'way,"  a  question  "Tou 
ay  on  Monday  he  said  he  had  to  go  away?" 
was  not  objectionable  as  leading  or  as  as- 
•uming  facts  the  witness  had  not  testified  to. 
Solton  v.  State  [Ala.]  40  So.  409.  In  action 
for  injuries  from  being  scalded  by  steam 
from  a  locomotive,  a  question  whether 
Ueam  from  a  blow-off  could  burn  or  scald 
a  person  15  or  18  feet  away  was  held  not 
leading.  Gulf,  etc.,  R.  Co.  v.  Tullis  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  478,  91  S.  W, 
317.  Question,  "Did  L.  tell  you  what  to  tes- 
tify?" held  not  leading  or  suggestive.  Coons 
V.  State  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  319, 
91  S.  W.  1085.  Where  question  asked  If 
witness  had  told  an  agent  to  be  on  hand 
to  thresh  grain,  and  the  answer  "was  that 
he  had  told  agent  that  he  had  engagements 
at  the  place  in  question  and  was  to  be  there 
it  a  certain  time  to  commence  work,  there 
was  no  reversible  error,  conceding  question 
to  be  a  leading  one.  Chicago,  etc.,  R.  Co.  v. 
Calvert  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  642, 
91   S.   W.   825. 

88.  Leading  questions  may  be  permitted 
in  case  the  witness  is  unwilling  to  testify. 
State  V.  Dalton  [Wash.]  86  P.  590.  State 
may  ask  leading  questions  of  one  of  its  w^it- 
nesses  who  proves  to  be  unwilling  to  testi- 
fy freely.  Burch  v.  State  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  265,  90  S.  W.  168.  It  is  for 
court  to  determine  whether  witnesses  are 
unwilling,  so  as  to  render  leading  questions 
proper.  State  v.  Cambron  [S.  D.]  105  N.  W. 
241.  Not  improper  to  permit  leading  ques- 
tions where  witness  called  is  unfriendly  or 
where  his  statements  on  the  stand  differ 
from  his  statement  previously  made  to  coun- 
sel. Chicago  &  A.  R.  Co.  v.  Walker,  118  111. 
App.   397. 

89.  There  is  no  abuse  of  discretion  in  al- 
lowing leading  questions  to  a  feeble  or  sim- 
ple minded  witness.  State  v.  Simes  [Idaho] 
85  P.  914.  T\'here  witnesses  are  young  or 
inexperienced,  or  laboring  under  evident 
timidity  or  embarrassment,  or  are  appar- 
ently lacking  in  intelligent  comprehension 
of  the  questions  propounded,  or  are  unwill- 
ing or  evasive,  leading  questions  are  prop- 
er. State  V.  Drake,  128  Iowa,  539,  105  N.  W. 
54. 

90.  Allowance  of  leading  questions  held 
not  an  abuse  of  discretion  where  witness 
was  old  and  his  memory  appeared  not  to  be 
good.  Gray  v.  Kelley,  190  Mass.  184.  76  N. 
E.  724.  Allowance  of  leading  questions  not 
an  abuse  of  discretion  where  recollection  of 
witnesses  was  poor.  Stark  v.  Burke  [Iowa] 
109  N.  W.  206.  Discretion  of  court  not 
abused  by  permitting  counsel  to  lead  and 
refresh  memory  of  unwilling  witness  as  to 
former  testimony.  Hackney  v.  Raymond 
Bros.  Clark  Co.  [Neb.]  106  N.  W.  1016. 
Where  defendant  failed  to  produce  a  letter 
after  notice,  and  in  testifying  in  regard 
tliereto,  defendant's  recollection  failed  him. 
leading    questions,    calling    his    attention    to 
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Responsiveness.^^ — Voluntary  statements  of  tlie  witness,  not  responsive  to  the 
question,  should  be  stricken"-  upon  motion  for  such  relief."^  The  objection  that  an 
answer  is  not  responsive  is  one  to  be  made  by  the  party  questioning  the  witness  and 
not  by  his  antagonist  ;°*  if  the  answer  is  competent  and  material,  the  examining 
party  has  the  right  to  take  and  retain  it  if  he  so  desires."^ 

Refreshing  memory/*'^ — For  tlie  purpose  of  refreshing  his  memory,  a  witness 
may  consult  any  memorandum  nuide  at  or  near  the  time  o-f  a  transaction  or  oc- 
currence, whether  made  by  himself  or  another,"^  when  the  recitals  of  the  memoran- 
dum are  shown  to  be  correct  'either  by  testimony  of  the  witness  or  the  person  who 
made  it.®^  It  must  appear,  however,  that  when  the  memory  of  the  witness  is  so 
refreshed,  he  testifies  to  the  facts  as  being  within  his  own  knowledge.""     A  mem- 


certain  matters,  should  have  been  allowed. 
De  Krernen  v.  Clothier,  109  App.  Div.  481,  96 
N.  Y.   S.   525. 

pi.      See   5  C.   L,.   1375. 

1)2.  In  re  Dolbeer"s  Estate  [Cal.]  86  P. 
695.  Nonresponsive  answer  properly  strick- 
en. Nixon  V.  Goodwin  [Cal.  App.]  85  P. 
169;  De  Coster  v.  Herzog  Co.,  97  N.  Y.  S. 
295.  That  witness  always  stopped  his  car 
before  going  down  a  certain  hill  is  not  re- 
sponsive to  a  question  whether  there  was  a 
rule  or  custom  of  stooping  cars  at  a  cer- 
tain point.  Sloss-Sheffleld  Steel  &  Iron  Co. 
V.  Smith  [Ala.]  40  So.  91.  In  trespass  for 
taking  goods,  a  defendant  v.^as  asked  to 
state  circumstances  under  which  he  got  the 
"stuff."  An  answer  that  he  told  a  certain 
person  to  collect  a  debt  secured  by  the 
property  taken  and  to  get  possession  of  the 
property  by  legal  proceedings  was  not  re- 
sponsive and  was  properly  stricken.  Gilli- 
land  V.  Martin  [Ala.]  42  So.  7.  On  an  issue 
as  to  the  knowledge  of  ownership  of  cer- 
tain property,  a  witness  should  not  be  per- 
mitted to  state  his  impression  in  response 
to  a  proper  question  as  to  general  reputa- 
tion in  the  community  as  to  ownership. 
Continental  Ins.  Co.  v.  Cummin gs  [Tex.  Civ. 
App.]    16   Tex.  Ct.  Rep.   279,   95  S.  W.  48. 

}t3.  Where  an  answer  is  not  responsive  to 
the  question,  the  remedy  is  by  motion  to 
strike  out  and  reject  the  answer.  Diamond 
Block  Coal  Co.  v.  Cuthbertson  [Ind.]  76  N. 
E.    1060. 

04,  95.  In  re  Dunahugh's  Will  [Iowa] 
107    N.    W.    925. 

no.     See   5  C.   L.   1373. 

97.  Geer  v.  New  York  City  R.  Co..  99  N. 
Y.  S.  483.  Any  writing  may  be  u.sed  to  re- 
fresh the  memory  of  a  witness  who,  after 
examining  it.  testifies  from  present  recollec- 
tion of  the  facts.  Where  witness  had  made 
nifmoranda  of  various  household  goods  from 
time  to  time,  on  separate  pieces  of  paper. 
and  later  had  a  typewritten  list  made,  either 
the  original  slip  or  the  typewritten  copy 
could  be  used  by  a  witness  who  testified 
from  present  recollection.  Ward  v.  Morr 
Transfer  &  Storage  Co.  [Mo.  App.]  95  S.  W 
964.  Witness  properly  allowed  to  refresh 
his  recollection  by  use  of  memorandum. 
Fay  V.  Walsh,  190  Mass.  374.  77  N.  B.  44. 
H'-'id  proper  to  permit  witness  for  plaintiff 
contractor  to  refer  to  private  memorandum 
book  made  by  him  in  course  of  his  duties 
in  order  to  refresh  memory  as  to  time  of 
completing  work,    condition   of   weather,   etc. 


Fitzgerald  v.  Benner,  219  111.  4S5,  76  N.  E. 
709.  Where  a  justice  of  the  peace,  at  the 
time  he  wrote  a  note  and  mortgage,  also 
prepared  a  memorandum  which  was  signed 
Vjy  the  mortgagor,  showing  that  mortgagee 
was  to  distribute  certain  siims  after  the 
mortgagor's  death  anfl  keep  the  balance,  the 
memorandum  was  properly  used  by  the  of- 
ficer to  refresh  his  memory  while  testifying 
to  the  transaction.  McCourt  v.  Peppard,  126 
Wis.   326,   105   N.   W.   809. 

98.  Proper  to  allow  salesman  to  refresh 
his  memory  from  entries  in  books  of  ac- 
count sliown  by  testimony  of  bookkeeper  to 
be  correct.  International  &  G.  N.  R.  Co.  v. 
Startz  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  "384, 
94  S.  W.  207.  Where  weights  of  hogs  were 
entered  on  check  stubs  when  sales  wero 
made,  and  then  entered  in  books,  the  mem- 
orandum books  were  competent  for  refresh- 
ing the  memory  of  a  witness  without  pro- 
duction of  the  check  stubs,  when  shown  to  be 
f-orrect.  San  Antonio  &  A.  P.  R.  Co.  v. 
Turner  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
457.  94  S.  W^  214.  Witness  may  use  a  copy 
which  he  has  compared  and  swears  is  iden- 
tical with  the  original  of  a  memorandum 
made  under  his  direction  when  the  facts 
were  fresh  in  his  mind,  and  which  he  knows 
states  the  facts  correctly.  People  v.  Brown 
[Cal.  App.]  84  P.  670.  It  is  proper  to  allow 
a  witness  to  refresh  his  memory  from  a 
■nemorandum  made  under  his  direction  when 
the  facts  were  fresh  in  his  recollection,  and 
he  knew  that  the  facts  were  correctly  stated 
therein.      Code   Civ.    Proc.    §    2047.      Id. 

99.  Geer  v.  New  York  City  R.  Co.,  99  N. 
Y.  S.  483.  Manager  of  branch  bucket  shop 
Sought  to  recover,  under  statute,  money  paid 
on  speculative  deals  made  through  main 
office.  Memoranda  made  by  his  clerk  were 
incompetent  to  refresh  his  memory  as  a 
witness,  where  he  could  not  recollect,  even 
after  using  them-,  whether  he  actually  paid 
the  money  or  gave  his  employer  credit  for 
it,  and  where  he  himself  did  not  make  or 
\  erify  the  memoranda  McCarthy  v.  Mean- 
ey,  183  N.  Y.  190,  76  N.  E.  36.  Error  to  al- 
'ow  witness  to  testify  from  a  letter  relat- 
ing to  price  of  oil  when  he  had  no  person- 
al knowledge  of  the  price,  and  the  letter 
was  not  competent  evidence  of  it.  Kentucky 
Refining    Co.    v.    Conner    [Ala.]     39    So.    728. 

.ist  of  articles  on  farm  made  up  by  stran- 
ger to  the  action  under  circumstances  not 
shown,  held  not  proper  basis  for  list  made 
by   plaintiff;   hence   plaintiff's   list   was   hear- 
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orandura  made  by  another,  recifing  facts  of  which  the  witne;?s  liad  no  personal 
knoAvledge  at  the  time,  is  incompetent.^  By  some  courts  it  is  held  that  a  Avitnes? 
may  not  use  a  memorandum  unless,  after  using  it,  he  can  testify  from  present  recol- 
lection of  the  facts;-  by  others,  it  is  held  that  whore  the  witness  swears  positively 
that  the  memorandum  or  entry  was  made  at  the  time  according  to  the  true  facts, 
he  may  testify  therefrom  thougii  the  facts  are  not  in  his  pres-ent  remembrance.^  It 
has  been  held  proper  to  allow  a  witness  to  refresh  his  memory  from  books  of  ac- 
count,* from  newspaper  items,^  from  a  complaint  sworn  to  by  the  witness,"  from  a 
bill  of  particulars,'^  and  from  the  return  to  a  search  warrant  made  by  the  witness.^ 
Generally,  it  is  not  essential  that  a  memorandum  used  by  a  witness  to  refresh  his 
memory  should  be  introduced  in  evidence;^  but  it  is  held  that  a  writing  which  fails 
to  refresh  the  memory  of  a  witness,  but  which  he  knows  to  he  a  correct  transcript 
of  a  fact  known  to  him  when  the  writing  was  made,  and  since  forgotten,  is  an  es- 
sential part  of  his  testimony,^"  and  when  oral  testimony  in  pro-of  of  such  fact  is  offer- 
ed, the  adverse  party  may  require  production  of  the  writing.^^ 


say  and  could  not  b»  used  by  him  to  re- 
fresh his  memory  while  on  the  stand.  Dry- 
den    V.    Barnes,    101    Md.    346,    61    A.    342. 

1.  Where  a  memorandum  was  a  copy  of 
books  of  account  and  witness  said  he  had 
no  knowledge  of  the  facts  independent  of 
the  books,  the  memorandum  was  incom- 
petent to  refresh  his  memory.  Jones  v. 
State    [Ala.]    41   So.   299. 

2.  If  a  witness,  after  refreshing  his  mem- 
ory by  an  examination  of  his  books  as  to  a 
transaction  made  by  himself,  finally  testi- 
fies from  his  recollection  thus  refreshed, 
such  testimony  is  admissible.  Johnson  v. 
State.  "'''5  Oa.  243.   R4  S.  E.  184. 

3.  Where  physician  testified  that  applica- 
tion for  insurance  filled  out  by  him  did  not 
refresh  his  recollection,  but  said  that  he 
knew  at  the  time  that  the  statements  there- 
in made  by  him  were  true,  it  was  error 
to  refuse  to  allow  him  to  testify  from  the 
written  application,  though  the  writing  it- 
self was  inadmis.=;ible.  Holden  v.  Prudential 
I/fe  Ins.  Co.,  191  Mass.  153,  77  X.  E.  309. 
When  a  witness  testifies  to  making  a  record 
at  the  time  of  the  transaction,  and  that  he 
would  not  have  made  it  if  it  had  not  been 
true,  this  is  a  sufficient  basis  for  him  to  tes- 
tify as  to  the  facts  as  they  appear  in  his 
record,  though  he  may  not  be  able  to  recall 
these  facts  to  his  memory.  Franklin  v.  At- 
lanta &  C.  Ail  Line  R.  Co.  [S.  C]  54  S.  E. 
578.  Where  it  is  claimed  a  witness,  who 
testified  before  a  grand  jury,  changed  his 
testimony  on  tlie  trial,  an  official  court 
stenographer,  who  took  his  testimony  before 
the  grand  jury  in  shorthand,  maj%  as  im- 
peacliing  such  witness,  read  his  notes  in 
evidence  to  the  jury,  if  he  remembers  and 
can  testify  that  at  the  time  it  was  correct- 
ly taken,  and  that  the  notes  contain  all  the 
evidence  of  the  witness  on  the  question  at 
variance,  although  at  the  time  he  is  called 
to  testify  he  h^s  no  indenendent  recollec- 
tion of  his  testimony.  Baum  v.  State  of 
Ohio,  6  Ohio  C.  C.   (N.  S.)   515. 

4.  Held  proper  to  permit  express  agent 
to  refer  to  his  books  to  refresh  his  mem- 
ory. Cantwell  v.  State  [Tex.  Cr.  App.]  85 
S.  W.  19.  Agent  of  railroad  who  received 
waybills    and    entered    them    in    a    book    of  | 


original  entry  was  properly  allowed  to  tes- 
tify from  such  book.  A^'alk^r  v.  Stitr*  TTex. 
Cr.  App.]  16  Tex.  Ct.  Rep."  216,  94  S.  V\^  230. 
Ledger  entries,  posted  at  close  of  calendar 
month,  examined  by  w^itness  at  or  near  the 
time  of  entrJ^  and  known  by  him  then  to  be. 
correct,  competent  for  use  in  refreshing  his 
m.emory.  Grunberg  v.  U.  S.  [C.  C.  A.]  145 
F.  81.  In  prosecution  for  embezzlement,  the 
bookkeeper  of  defendant's  employer  could 
refresh  his  memory  by  rea.ding  lead  pencil 
entries  made  by  him  in  a  ledger  and  show- 
ing amounts  due  from  customers  from  whom 
lefendant  had  made  collections  wh'ch  it  was 
alleged  he  had  failed  to  account  for,  w^here 
the  entries  were  made  at  the  time  a  state- 
ment of  such  amounts  was  given  by  the 
bookkeeper  to  defendant.  O'Brien  v.  U.  S., 
27   App.   D.   C.    263. 

5,  Witnesses  testifying  to  prior  use  of 
alleged  invention  may  properly  refresh  their 
memories  by  news  items  in  newspapers  pub- 
lished at  the  time.  Bragg  Mfg.  Co.  v.  New 
York,   141  F.  118. 

6.  A  complaint  sworn  to  by  the  witness 
on  the  very  day  of  the  occurrence,  concern- 
ing which  he  desired  to  refresh  his  memory, 

j  is   within   this  rule.     Geer  v.  New  York  City 
I  R.   Co.,    99    N.    Y.    S.    4  83. 

j      7.     Proper     to     allow     witness    to     refresh 
I  memory    by   referring   to    bill    of   particulars. 
!  Snyder    v. "  Patton    &    Gibson    Co.    [Mich.]    12 
Det.    Leg.    N.    1041,    106    N.    W.    1106. 

8.  In  prosecution  under  intoxicating  liq- 
uor laws,  officer  who  made  search  of  prem- 
ises may  refresh  his  memory  by  the  return 
to  the  search  warrant  and  may  be  cross-ex- 
amined from  the  warrant.  State  v.  Costa,  78 
Vt.    198,    62    A.    38. 

9.  Where  sufficient  foundation  had  been 
laid  for  admission  in  evidence  of  books  of 
account,  it  was  proper  to  allow  witness  to 
refer  to  them  and  read  from  them  to  re- 
fresh his  memory,  though  the  books  Were 
not  introduced  in  evidence.  Moynahan  v. 
Perkins  [Colo.]  85  P.  1132.  Where  a  witness 
refers  to  books  or  papers  not  in  themselves 
admissible  as  evidence,  merely  for  the  pur- 
pose of  refreshing  his  memory,  it  is  not 
necessarj'  that  such  documents  be  produced 
in   court.     Lowrie   v.   Taylor,    27    App.    D.   C. 
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It  is  proper  for  counsel,  when  examining  a  witness,  to  call  liis  attention  to 
previous  testimony  or  statements  to  refresh  his  memory.^-  Tlie  testimony  of  a 
witness  upon  the  preliminary  examination  of  one  accused  of  crime  may  be  used  by 
the  witness  upon  the  trial  of  such  accused  person  for  the  purpose  of  refreshing  his 
present  recollection/^  but  when  so  used  it  is  not  admissible  in  evidence,  and  should 
not  be  read  to  the  witness  in  the  presence  of  the  jury.^* 

§  2.  Cross-examination}^ — The  manner  and  extent  of  the  cross-examination 
of  witnesses  is  largely  discretionary  with  the  trial  court.^^  It  is  proper  for  the 
court  to  prevent  needless  repetitions'^  or  to  limit  the  cross-examination  when  the 
matters  of  inquiry  have  been  fully  developed  and  placed  clearly  before  the  jury.** 

A  greater  latitude  is  allowed  in  the  cross-examination  of  a  party  who  takes  the 
stand  than  in  the  case  of  an  ordinary  witness."  In  many  states  tlicre  are  statutes 
permitting  the  adverse  party  to  be  called  for  cross-examination.-*^  Such  statutes 
are  remedial  and  are  to  be  construed  with  reasonable  liberality.^* 


'522.  See,  also,  Curtis  v.  Bradley,  65  Conn. 
99,  28  L.  R.  A.  145.  48  Am.  St.  Rep.  177;  1 
Wigmore,    Ev.    §§    7t9,    753,    754. 

10,  11.  Ft.  Worth  &  D.  C.  R.  Go.  v.  Gar- 
lington  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  741, 
92   S.  W.   270. 

13.  Whiere  a  prosecuting  witness  attempt- 
ed to  sliield  accused,  and  said  he  did  rot 
make  a  certain  statement  before  the  jury, 
it  was  proper  for  counsel  to  call  witness' 
attention  to  a  previous  contradictory  state- 
ment. McMahan  v.  State  [Tex.  Cr.  App.] 
96  S.  W.  17.  Held  proper  for  prosecuting 
attorney  to  refresh  memory  of  witness,  on 
cross-examination,  by  calling  attention  to 
a  statement  made  before  the  grand  jury. 
McLin  V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.    8S1,   90    S.   W.    1107. 

13,  14.  State  V.  Legg  [W.  Va.]  53  S.  E. 
545. 

15.     See    5   C.   L.    1375. 

IC.  Extent  of  cross-examination  largely 
discretionary.  American  Woolen  Co.  v.  Bos- 
ton &  M.  R.  Co.,  190  Mass.  152,  76  N.  E.  658; 
Regester  v.  Regester  [Md.]  64  A.  2'86; 
vSchwoebel  v.  Fu?:ina  [N.  D.]  104  N.  W.  848: 
Hill  V.  State  [Ala.]  41  So.  621.  Discretion 
of  trial  court  held  not  to  have  been  abused  by 
allowing  a  long  cross-examination,  caused 
in  part  by  opposing  counsel's  objections. 
Herbeck  v.  Germain  [Mich.]  13  Det.  Leg.  N. 
175.  107  N.  W.  901.  Tn  cross-examination,  an 
adverse  party  is  usually  allowed  great  lati- 
tude of  inquiry,  limited  by  the  sound  discre- 
tion of  the  trial  court.  Birmingham  R.  & 
Elec.  Co.  V.  Mason  [Ala.]  39  So.  590.  Held  not 
an  abuse  of  discretion  to  permit  plaintiff's 
memory  to  be  exhausted  on  cross-examina- 
tion in  regard  to  what  took  place  at  an  in- 
terview where  an  agreement  was  signed. 
Taylor  v.  Schofield,  191  Mass.  1,  77  N.  E. 
652.  Extent  of  cross-examination  on  col- 
lateral issues  is  largely  discretionary  with 
trial  court.  Robinson  v.  Old  Colony  St.  R. 
Co.,  189  Mass.  594,  76  N.  E.  190.  But  contra- 
dictory statement  relating  to  material  issue, 
should  be  allowed  to  be  proved.  Id.  In 
homicide  where  defendant's  objection  to  the 
admission  of  a  conversation  between  him 
and  a  witness  was  sustained  and  subsequent- 
ly the  witness  was  permitted  to  make  the 
bare  statement  that  defendant  told  her  he 
killed  deceased  but  not  to  repeat  the  conver- 
sation, held,  the  refusal  to  permit  defend- 
ant to  fully  cross-examine  the  witness  on  the 


State, 


statement    was    not    error.     Posey 
86   Miss.   141,   38   So.   324. 

17,  Repetition  of  question  on  cross-exam- 
ination properly  disallowed.  Southern  R. 
Co.  V.  Cothran  [Ala.]  42  So.  100.  Held  in>- 
proper  to  allow  repeated  questions  to  ac- 
cused why  he  did  not  leave  the  scene  of  the 
trouble  and  go  home.  Carnes  v.  Com.,  27  Ky. 
L.    R.    1205.    87    S.   W.    1123. 

18.  Held  proper  to  limit  cross-examina- 
tion along  certain  line,  ground  having  been 
sufflciently  covered.  Fitzgerald  v.  Benner, 
219  III.  'i'^5,  76  N.  E.  709.  When  counsel 
states  that  he  does  not  expect  to  gain  any- 
thing bj'  a  cross-examination  on  which  he  is 
about  to  enter,  it  is  not  error  for  tlie  court 
to  refuse  to  let  him  cross-examine.  I'nion 
R.  Co.  V.  Hunton,  114  Tenn.  609,  88  S.  W. 
182.  Limitation  of  cross-examination  as  to 
custom  of  propping  up  roofs  in  a  mine  held 
proper.  Tutwiler  Coal,  Coke  &  Iron  Co.  v. 
Farrington  [Ala.]  39  So.  898.  Held  proper 
to  limit  cross-examination  when  matter  of 
inquiry  had  been  fully  developed  and  clearly 
placed  before  the  jury.  Richardson  v.  State 
[Ark.]  96  S.  W.  752.  Where  cross-examin- 
ation was  stated  to  be  for  the  purpose  of 
showing  the  activity  of  a  newspaper  in  aid- 
ing in  tlie  arrest  of  defendant,  and  the 
instrumentality  of  the  paper  was  admitted, 
it  was  proper  to  stop  the  cross-examination. 
Boles  V.  People  [Colo.]  86  P.  1030.  Where 
judge  permitted  cross-examination  of  a  wit- 
ness to  last  over  an  hour,  and  then  inter- 
rupted and  allowed  it  to  continue  10  min- 
utes more,  no  abuse  of  di.^cretion  was 
shown.  State  v.  Foster  [N.  D.]  105  N.  W. 
938.  Direction  by  court  to  close  a  cross- 
examination  at  a  certain  hour  proper  where 
it  had  continued  several  hours,  and  many 
improper  questions  were  asked.  Barnes  v. 
Squier    [Mass.]    78  N.   E.  731. 

19.  No  abuse  of  discretion  where  plain- 
tiff was  allowed  to  prove,  on  cross-examin- 
ation of  defendant,  a  fact  essential  to  his 
case,  which  he  had  not  proved  in  making 
his  case.  Schwoebel  v.  Fuglna  [N.  D.l  104 
N.  W.  848.  Cross-examination  of  plaintiff 
in  personal  injury  action  should  not  be  re- 
stricted to  his  movements  at  the  precise 
time  of  the  injury,  but  should  be  allowed  to 
include  his  movements  a  short  time  before 
it.  Chicago  City  R.  Co.  v.  Schaefer,  121 
111.   App.   334. 

20.  The.  right    to    call    an    adverse    party 


7  Cur.  Law. 


EXAMINATION  OP  WITNESSES 


1G05 


When  defeiiclant  in  a  criminal  prosecution  takes  the  stand  in  his  own  behalf 
he  may  be  cross-examined  the  same  as  any  other  witness,'^  and  his  credibility  may 
be  impeached  in  the  same  manner."  A  v\-ide  range  of  cross-examination  is  allowed 
in  the  case  of  a  prosecuting  witness-*  or  a  witness  actively  interested  in  the  prose- 
cution.-^ 

Limitation  to  scope  of  direct  .examination.-^ — The  cross-examination  should, 
in  general,  be  confined  to  the  subject-matter  of  the  examination  in  chief,-^  but  mat- 


and  cross-examine  him  being:  givpn  by  V.  S. 
1246,  it  was  not  error  to  call  defendant  in 
trespass  for  assault  and  examine  him  as 
first  witness,  where  it  did  not  appear  that 
plaintiff's  only  purpose  was  to  discredit  de- 
fendant, or  that  plaintiff  exceeded  his  statu- 
tory right.  Jennett  v.  Patten,  78  Vt.  69,  62 
A.  33. 

21.  Under  Minn.  Gen.  St.  1S94.  §  5639,  pro- 
viding for  the  calling-  of  the  adverse  party, 
a  master  of  a  vessel  is  the  managing  agent 
of  the  corporation  owner  in  respect  to  his 
duties  and  may  be  cabled  under  the  provi- 
sion for  the  calling  of  managing  agents 
when  a  corporation  is  the  adverse  party. 
Davidson  S.  S.  Co.  v.  U.  S.  [C.  C.  A.]  142  P. 
315. 

22.  State  v.  Buffington,  71  Kan.  804,  81  P. 
465.  Accused  who  takes  stand  waives  privi- 
lege and  may  be  cross-examined  as  to  per- 
tinent matter  covered  by  his  direct  exam- 
ination. Miller  v.  State  [Ala.]  40  So.  342. 
Held,  proper  in  homicide  case,  to  cross-ex- 
amine accused  as  to  his  conduct  at  time  of 
shooting,  and  as  to  whether  the  clothes 
offered  on  the  trial  as  those  worn  at  the 
time  had  been  offered  at  the  preliminary  ex- 
amination. Barden  v.  Stnte  [Ala.]  40  So. 
948.  Held  proper  in  homicide  case  to  allow 
cross-examination  of  accused  to  show  his 
movements  after  the  crime  tending  to  show 
flight.  Untreiner  v.  State  [Ala.]  41  So.  2S5. 
Accused,  who  testifies  in  his  own  behalf, 
may  be  cross-examined  as  to  matters  ger- 
mane to  those  brought  out  on  his  direct 
examination.  State  v.  Baudoin,  115  La.  773, 
40  So.  42.  Where  a  defendant  in  a  criminal 
prosecution  takes  stand  in  his  own  behalf 
he  may  be  cross-examined  regarding  any 
matter'pertinent  to  the  issues,  regardless  of 
scope  of  direct  examination.  Lawrence  v. 
State  [Md.]  63  A.  96.  On  an  issue 
whether  the  facts  .amounted  to  larceny  as 
charged  or  false  pretenses  growing  out  of 
negotiations  by  accused  to  purchase  prop- 
erty for  prosecutrix,  a  question  putting  it 
direct  to  prosecutrix  whether  she  bought 
from  accused  or  the  third  person  was  proper 
cross-examination  as  tending  to  show 
whether  prosecutrix  parted  with  her  money 
to  accused  or  to  the  possession  of  accused 
for  the  other.  People  v.  Delbos,  146  Cal.  734 
81  P.  131.  An  accused  who  takes  the  stani 
waives  his  privilege  and  may  be  cross-ex- 
amined as  to  circumstances  connecting  him 
with  the  crime  the  same  as  any  other  wit- 
ness,    sawyer  v.  U.  S.,   202  U.  S.  150,  50  Law, 

"'3  Proper  to  inquire  of  accused  if  he 
had  'not  been  previously  convicted  of  using 
the  mails  to  further  a  scheme  to  defraud. 
Ball  V.  U.  S.  [C.  C.  A.]  147  F.  ?,2.  Pre^s 
conviction  of  crime  may  be  shown.  T^U- 
Tams  V.  State  [Miss.]  39  So.  1006  Proper 
to  show  on  cross-examination  of  accus^^d 
that    he    had    been    convicted    of    a    misde-  , 


meaner    and    sent    to    the    workhouse.      St; 
V.    Barrington    [Mo.]    95    S.    W.    235.      Wh( 


State 
ere 
accused  takes  stand  in  his  own  behalf, 
proof  of  conviction  of  other  felonious  crimes 
incompetent  on  his  cross-examination  to 
impeach  him.  State  v.  Lawrence  [Nev.]  82 
P.  614.  Accused  may  be  asked  if  he  had 
ever  been  imprisoned  for  forgery,  since  Civ. 
Code  Prac.  §  597,  permits  conviction  of  fel- 
ony to  be  shown  on  is.sue  of  credibility. 
Henderson  v.  Com.  [Ky.]  91  S.  W.  1141.  An 
accused  may  be  cross-examined  as  any  other 
witness,  but  cannot  be  examined  as  to  in- 
dependent offenses  and  then  contradicted. 
Nickolizack  v.  State  [Neb.]  105  N.  W.  895. 
See,  also,  post.  Examination  Going  to 
Credibility   of  Yv'itness. 

24.  Ample  latitude  should  be  allowed  in 
cross-examination  of  prosecutrix  in  rane 
case,  where  the  case  depends  almost  wholly 
on  her  testimony.  State  v.  Hazlett  [N.  D.] 
105  N.  W.  617.  Held  error  to  restrict  cross- 
examination  in  such  case.     Id. 

25.  Where  it  appeared  that  a  witness  for 
the  state  had  been  active  in  aiding  the  pros- 
ecution and  in  getting  evidence  against  de- 
fendant, a  wide  range  of  cross-examination 
was  proper.  State  v.  Griffin  [Wash.]  86  P. 
951. 

20,     See    5   C.   L.    1376. 

27.  Citizen's  Bank  v.  Emley  [Neb.]  107  N. 
W.  1014:  Staunton  Coal  Co.  v.  Bub.  218  111. 
125.  75  N.  E.  770.  Questions  not  calling  for 
matters  brought  out  on  direct  are  properly 
excluded.  Hurrle  Glass  Co.  v.  Hooker  Co., 
120  111.  App.  433.  Facts  not  inquired  into 
on  direct  examination,  and  which  go  to 
make  an  affirmative  defense  -cannot  be 
shown  on  cross-examination  of  a  witness 
for  plaintiff.  Meyer  v.  Johnson,  122  111.  App. 
87.  Witness  who  testified  only  as  to  price 
paid  for  land  could  not  be  cross-examined 
as  to  person  from  whom  he  purchased. 
Buchanan  v.  Randall  [S.  D.]  109  N.  W.  513. 
Where  witnesses  vv'ere  reserved  for  rebuttal 
it  was  error  to  permit  a  cross-examination 
of  them  covering  the  whole  case.  Walton 
V  State  [Miss.]  39  So.  689.  An  engineer 
called  by  plaintiff  on  the  sole  question  of 
speed  cannot  on  cross-examination  testifv  as 
to  the  giving  of  signals.  Clarke  Co.  v.  Rail- 
road Co.,  27  Pa.  Super.  Ct.  251.  No  mention 
of  testimony  of  a  witness  on  a  former  trial 
having  been  made  on  the  direct  examina- 
tion, it  was  proper  to  exclude  such  testi- 
mony on  cross-examination.  Baltimore  & 
O  R.  Co.  v.  Deck,  102  Md.  669,  62  A.  958. 
Where  witness  was  asked  to  state  what 
testatrix  said  to  him  on  certain  sub.iect,  he 
could  not  be  asked  to  give  what  she  said 
on  other  subjects  on  the  cross-examinn tion. 
Compher  v.  Browning.  219  111.  429,  76  N.  E. 
678  In  suit  to  recover  contract  price  for 
work  where  direct  examination  of  witness 
did    not    cover    cost    of    doing    work,    it    was 
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ters  perfinent  to  and  growing  out  of  or  clearly  connected  with  matters  brought  out 
on  the  examination  in  chief  are  competent.-^     Where  a  matter  has  been  partially 


proper  to  exclude  such  matter  on  cross-ex- 
amination. Streator  Independent  Tel.  Co.  v. 
Continental  Tel.  Const.  Co.,  217  111.  577,  75 
N.  E.  546.  Where  direct  examination  of  v/it- 
ness  covered  only  value  of  property  to  be 
taken,  and  the  value  to  it  of  an  improve- 
ment, a  question  on  cross-examination  as 
to  the  benefit  which  the  city  would  derive 
was  properly  overruled.  Sheedy  v.  Chicag-o 
[111.]  77  N.  E.  530.  Where  witne.=s  testi- 
fied on  diiect  examination  concerning:  a  cer- 
tain well  on  land  in  issue,  cross-examina- 
tion as  to  other  places  similar  to  that  where 
well  was  located  was  properly  excluded. 
Chicagro,  etc.,  R.  Co.  v.  Kelly  [111.]  77  N.  E. 
916.  In  prosecution  for  sale  of  liquor,  cross- 
examination  as  to  settlement  of  civil  suit  for 
damages  was  improper  when  defendant  had 
not  testified  in  regard  tliereto  on  his  direct 
examination.  State  v.  Campbell,  129  Iowa, 
154.  105  N.  W.  395.  Where  witness  testi- 
fied to  identity  of  defendant,  according-  to 
description  g-iven  him  by  decedent,  it  was 
not  proper  to  attempt  on  the  cross-examina- 
tion to  show  that  another  person,  first  arrest- 
ed for  the  crime,  answered  to  the  description 
g-iven  by  decedent.  People  v.  Gray,  14S  Cal. 
507,  83  P.  707.  Where  direct  examination 
was  confined  to  declarations  of  defendant  in 
the  witness'  presence,  a  question  calling  for 
witness'  opinion  of  defendant's  guilt  was 
not  proper  cross-examination.  People  v. 
Darr  [Cal.  App.]  84  P.  457.  Witness  for  state 
testified  that  person  subsequently  killed 
said  to  accused,  "You  have  several  times 
tried  to  kill  me,  why  don't  you  do  it  now?" 
This  did  not  make  proper  on  cross-examina- 
tion the  question:  "Have  you  ever  heard  of 
a  previous  attempt  by  the  accused  on  the 
life  of  decAqpnri?"  Stat<^  v.  Thompson,  116 
L.a.  829,  41  So.  107.  Where,  in  homicide 
case,  a  sheriff  was  cross-examined  as  to  his 
unfriendly  feeling-  toward  defendant,  it  was 
proper  to  exclude  conversations  between  the 
sheriff  and  third  persons  relative  to  defend- 
ant. State  V.  Seery.  129  Iowa,  259,  105  N.  W. 
511.  Where  direct  examination  of  char- 
acter witness  was  confined  to  defendant's 
general  reputation,  it  was  proper  to  exclude 
on  cross-examination,  evidence  of  defend- 
ant's real  character.  Green  v.  Dodge  [Vt.] 
64  A.  499.  Where  witnesses  testified  to  de- 
fendant's reputation  prior  to  act  charged, 
they  could  not  be  cross-examined  as  to  spe- 
cific instances  reflecting  on  his  reputation 
subsequent  to  such  time.  State  v.  Wertz, 
191  Mo.  569,  90  S.  W.  838.  Where  good  faith 
of  plaintiff  in  taking  a  check  was  in  issue 
\t  was  held  competent  to  cross-examine 
plaintiff's  witnesses  on  that  issue,  though 
it  was  not  covered  in  the  direct  examina- 
tion. Detroit  Nat.  Bank  v.  Union  Trust  Co. 
[Mich.l  13  Det.  Leg.  N.  593,  lOS  N.  W.  10f>2. 
28.  State  v.  Feazell,  116  La.  264,  40  So. 
698.  It  is  error  to  refuse  to  allow  inquiry 
as  to  the  time,  place,  and  circumstances  of 
a  transaction  testified  to  on  the  direct  ex- 
amination. Faulkner  v.  Birch,  120  111.  App. 
281.  Cross-examination  held  proper  as  re- 
lating to  matter  brought  out  on  direct.  Illi- 
nois Roofing  &  Supply  Co.  V.  Cribbs  [Mich.] 
12  Det.  Leg.  N.  901,  106  N.  W.  274.  Ques- 
tions   pertaining    to    subject-matter    of    di- 


rect examination  are  proper.  Edmunds 
Mfg.  Co.  V.  McFarland.  118  111.  App.  256. 
Questions  testing-  statements  of  witness  on 
direct  examination  are  proper.  Id.  Ques- 
tions pertaining  to  subject-matter  of  direct 
examination  are  proper.  Campbell  v.  Eich- 
orst,  122  111.  App.  609.  Cross-examination 
held  proper  because  relating  to  and  explain- 
ing matters  covered  in  direct  examination. 
Womble  v.  Wilbur  [Cal.  App.]  86  P.  916. 
Where  witness  testified  as  to  what  cars 
could  be  coupled  without  going  between 
them,  he  was  properly  asked  on  cross-ex- 
amination whether  it  was  necessary  to  go 
between  the  cars  in  question.  Iluggins  v. 
Southern  R.  Co.  [Ala.]  41  So.  856.  Officer 
wlio  used  return  to  search  warrant  to  re- 
fresh recollection,  could  be  cross-exa'-nined 
from  the  warrant.  State  v.  Costa,  78.  Vt. 
198,  62  A.  38.  Where  witness  had  testified 
to  having  heard  defendant  speak  English 
(he  having  denied  that  he  could  speak  it 
after  proof  of  admissions  by  him  in  Eng- 
lish.t.  it  was  error  to  exclude  cross-exam- 
ination as  to  the  length  of  the  alleged  con- 
versation In  English  with  defendant,  what 
he  said,  and  whether  he  spoke  flupntl.y. 
Baxter  v.  Krainik,  126  Wis.  421,  105  N.  W. 
803.  Where  plaintiff,  assignee  of  notes  in 
suit,  testified  to  assignment  to  him,  de- 
fendant should  have  been  allowed  to  cross- 
examine  as  to  time  and  place  of  indorse- 
ment. Gillespie  v.  Salmon  [Cal.  App.]  84 
P.  310.  Witness  who  had  testified  fully  con- 
cerning events  and  circumstances  surround- 
ing homicide,  and  had  said  that  deceased 
had  come  up  to  defendant,  who  was  with 
witness,  and  struck  him  with  an  axe  han- 
dle, was  properly  asked  on  cross-examin- 
ation if  he  had  seen  deceased  carrying  the 
axe  handle  around  that  day.  State  v.  True- 
man  [Mont.]  85  P.  1024.  Witness  having 
testified  that  he  and  deceased  had  been  to- 
gether on  day  of  homicide  and  had  voted 
before  they  had  anything  to  drink,  a  ques- 
tion as  to  whether  they  had  anything  to 
drink  that  day  was  proper  cross-examina- 
tion. Id.  W"here  witness  testified  to  an 
intelligent  understanding  of  the  situation 
before  making  a  contract,  it  was  proper 
cross-examination  to  ask  if  he  had  consult- 
ed an  attorney  before  making  it.  Speliop- 
oulos  V.  Schick  [Wis.]  109  N.  W.  568.  Where 
plaintiff  in  an  accident  case  was  permitted 
to  testify  as  to  his  residence,  he  could  be 
cross-examined  as  to  whether  he  was  a  citi-  . 
zen  of  the  United  States.  Greenwood  v. 
Union  Traction  Co.,  30  Pa.  Super.  Ct.  488. 
In  an  action  by  a  minor  to  recover  for  in- 
iuries  sustained  at  a  prohibited  employment 
held  error  to  exclude  questions  propounded 
to  plaintiff  on  cross-examination  concerning 
an  affidavit  that  had  been  prepared  for  hi.=t 
father  to  sign  as  to  his  age,  and  as  to 
whether  at  the  time  he  gave  his  age  to  de- 
fendant, who  inquired  of  him  for  it.  he 
knew  the  purpose  of  the  inquiry;  the  ques- 
tions being  within  the  purview  of  proper 
cross-examination.  Swift  &  Co.  v.  Rennard, 
119  111.  App.  173.  Where  in  a  suit  to  recover 
the  value  of  corporate  stock  it  was  testiiiod 
that   the    stock   was   worth   par,   it  was   im- 
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developed  on  tlie  examination  in  cliief,  it  may  1)6  gone  into  fully  on  the  cross-ex- 
amination.-^ On  cross-examination  it  is  proper  to  meet  any  inferences  that  may 
be  drawn  from  a  witness'  testimony  in  chief/*^  and  matters  connected  with  the  sub- 
ject-matter of  the  direct  examination,  and  which  tend  to  explain,  qualify,  or  destroy 
the  effect  of  the  testimony  in  chief,  are  competent.^^  Matters  which  have  been  in- 
quired into  on  the  direct  examination  may  be  covered  by  the  cross-examination, 
even  though  irrelevant. ^^  Where  a  cross-examination  covers  matters  outside  the 
scope  of  the  direct  examination,  the  examining  party  makes  the  witness  his  ov/n  to 
that  extent.^^  There  is  no  right  to  cross-examine  a  witness  called  and  sworn  but 
not  examined  by  the  party  calling  him.^* 

Limitation  to  issues.^^ — The  cross-examination  should  generally  be  confined  to 
material  issues  in  the  case,^®  but  this,  also,  is  a  matter  resting  to  a  great  extent  in 


proper  to  exclude  a  question  on  cross-ex- 
am'^lation  as  to  whether  the  stock  ever  paii' 
a  divi'iend.  Hughes  v.  Ferriman,  119  III 
App.   Ifi9. 

SO.  State  V.  Nugent,  116  I^a.  99,  40  So 
581.  P-irt  of  a  conversation  being  shown 
the  whole  v.^as  competent  on  cross-exam- 
ir.aUon.  Letcher  v.  State  [Ala.]  39  So.  922 
Part  of  conversation  being-  shown  on  di 
rcct,  the  whole  of  it,  so  far  as  relevant 
was  admissible  on  cross-examination 
though  otherwise  incompetent  as  involving 
self-serving  declarations.  Wilson  v.  Gordon 
73  S.  C.  1.55,  53  S.  E.  79.  Wh^-re  witness 
testifies  to  what  he  had  said  to  another  per- 
son, he  may  be  further  questioned  on  cross- 
examination,  as  to  v/hat  he  said  to  such 
peison,  where  it  is  not  made  to  appear  that 
there  was  more  than  one  conversation. 
Jewott  V.  Buck,  78  Vt.  353,  63  A.  136.  Where 
witness  was  asked  concerning  circum- 
stances surrounding  transfer  of  note  to  him 
it  was  rioper  on  cross-examination  to  brinfi: 
out  entire  conversation  between  payee  and 
witness  at  the  time.  Crosby  v.  Emerson 
[C.  C.  A.]   H2  F.   713.  , 

20.  Where  issue  was  mental  capacity,  anc: 
ph"'sic!an  testified  to  testatrix's  physical 
condition,  it  was  proper  to  ask  on  cross 
exi^-iination  if  her  disease  affected  her 
mind.  In  re  Jones'  Estate  [Iowa]  106  N. 
W  610.  On  cross-examination  of  an  ac- 
cused person,  anything  within  the  knov/1- 
ed°-e  of  the  witness  tending  to  rebut  an 
u'-favorable  inference  from  the  direct  ex- 
amination may  be  shown.  State  v.  Harvey 
[Iowa]    106    N.    W.    938.  ,        ^      ^. 

31  Any  questions  directly  tending  to 
show  that  the  real  import  of  a  witness'  tes- 
ti'oonv  in  chief  is  materially  different  from 
its  orisinal  aspect  are  within  the  range  of 
lr"-itim'ite  cross-examination.  Colloty  v. 
Schuman  FN.  J.  Law]  62  A.  18G.  Where  les- 
see testified  as  to  intention  in  giving  him  a 
Ifase  he  was  properly  cross-examined  to 
show  the  real  reason  why  the  lease  was 
given.  Pinch  v.  Hotaling  [Mich.]  12  Det. 
Leg  N.  841,  loe  N.  W.  69.  Witness  who 
testified  to  taking  out  block  and  placing 
planks  in  a  crossing  could  be  asked  on 
cross-examination  why  he  took  out  the 
block.  Hughes  V.  Chicago,  etc..  R.  Co.,  iZb 
Wis  525,  106  N.  W.  526.  Where  it  was 
shown  that  witness  for  the  state  was  gone 
for  a  month  after  the  commission  _ot  the 
offense  charged  against  defendant  it  was 
proper  on  cross-examination  to  snow  wliy 
he    had    gone.      Sims    v.    State    [Ala.]    41    So. 


'13.  Where  v/itness  said  he  carried  whisky 
o  a  ball  game,  it  was  proper  to  show  on 
^ross-examination  what  he  did  with  the 
vhisky.  Owens  v.  State  [Tex.  Cr.  App.]  96 
^.  W.  31.  Where,  in  a  homicide  case,  ae- 
-"used  testified  that  deceased  had  been  "trail- 
•ng"  him,  and  threatening  to  injure  him, 
ind  prosecution  claimed  that  deceased  had 
>nly  been  trying  to  get  a  picture  of  him 
''or  purposes  of  identification,  it  was  proper 
-ross-examination  to  ask  accused  if  de- 
■  eased  had  not  told  him  that  he  desired  a 
^nap  shot  of  him.  Ball  v.  U.  S.  [C.  C.  A.] 
147   F.    32. 

32.  Louisville  &  N.  R.  Co.  v.  Quinn  [Ala.] 
T9  So.  756.  Cross-examination  of  defendant 
-elevant  to  other  testimony  to  show  motive 
held  proper  though  it  related  to  matters 
collateral  to  issues.  Thompson  v.  U.  S.  [C. 
C.  A.]  144  F.  14.  Though  matter  admitted 
on  direct  examination  was  irrelevant,  cross- 
examination  on  the  same  matter,  to  test  the 
accuracy  and  recollection  of  the  witness, 
was  proper.  Main  v.  Radney  [Ala.]  39  So. 
981.  If  cross-examination  on  collateral  mat- 
ters is  proper,  in  view  of  the  scope  of  the 
•Jirect  examination,  the  exam.ining  party  is 
'lOt  bound  by  answers  of  the  witness  as  to 
such  collateral  matters.  Levine  v.  Carroll, 
121   111.   App.   105. 

33.  Valentini  v.  Metropolitan  Life  Ins. 
Co.,  106  App.  Div.  487.  94  N.  Y.  S.  75S.  A 
narty  who  recalls  a  witness  to  ask  him  im- 
neaching  questions  does  not  thereby  make 
the  witness  his  own.  Schultz  v.  Reed,  122 
111.   App.    423. 

34.  Harris  v.  Quincy,  etc.,  R.  Co.,  115  Mo. 
App.  527.  91  S.  W.  1010.  But  there  -are 
courts  which   follow  a  contrary  rule.     Id. 

3.-;.     See   5   C.   L.   1377. 

36.  Error  to  inquire  of  prosecutrix  in 
rape  case  if  she  was  at  the  time  of  trial 
th"  wife  of  the  accused.  State  v.  Falsetta 
rWash.]  86  P.  168.  Where  condition  of  de- 
fendant's injured  hand  was  material  in 
identifying  him,  it  was  proper  to  ask  a 
physician  who  examined  it  if  he  asked  de- 
fendant the  cause  of  the  injury.  Boles  v. 
People  [Colo.]  86  P.  1030.  On  cross-exam- 
ination of  defendant  in  action  by  a  miner 
for  compensation,  it  was  proper  to  ask  if 
he  did  not  employ  and  pay  off  men  during 
the  time  for  which  plaintiff  claimed  pay, 
where  defendant  denied  hiring  plaintiff  and 
claimed  he  did  not  work  the  mine  during 
the  time  for  which  plaintiff  ^^^[^^1.  {'o^; 
pensatlon.     Corcoran  v,  Halloran   [S.   D.]    10, 
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the  sound  discretion  of  the  trial  court,^^  and  the  examination  may  include  col- 
lateral matters  under  some  circumstances.^^ 

Examination  going  to  credibility  of  witness.'^ — It  is  always  proper  on  cross- 
examination  to  interrogate  a  witness,  within  reasonable  bounds,  as  to  any  matter  of 
fact  calculated  to  affect  his  credibility  or  the  weight  of  his  testimony,  and  the  extent 
of  the  examination  for  this  purpose  is  necessarily  left  largely  to  tlie  discretion  of 
the  trial  court.'*"  Matters  tending  to  show  the  interest,  bias,  or  hostility  of  the 
witness  may  be  shown,*^  and  questions  tending  to  test  the  accuracy,  recollection 
and  truthfulness  of  the  witness    are  proper.*^     Thus,  particular  facts  inconsistent 


N.  "W.  210.  Where  plaintiff  charg-ed  de- 
fendant with  fraud  in  a  land  deal,  and 
claimed  he  was  deceived  and  misled,  de- 
fendant was  properly  allowed  to  show 
plaintiff's  experience  as  a  real  estate  man, 
upon  cross-examining-  him.  Kolbe  v.  Boyle 
[Minn.]  108  N.  W.  847.  "U^'here  do^s  were 
used  to  hunt  down  defendant,  and  the  evi- 
dence showed  how  he  was  traced  by  them, 
he  should  be  allowed  full  opportunity  for 
cross-examination  to  show  the  breedinar  and 
skill  of  the  dog-s.  Richardson  v.  State  [Ala.] 
41  So.  82.  Cross-examination  of  witnesses 
properly  restricted  to  those  who  appeared, 
and  evidence  reflecting-  on  the  wife  of  a  wit- 
ness, who  did  not  appear,  was  properly  ex- 
cluded. State  V.  Peterson  [Minn.]  108  N. 
W.    6. 

37,  Whether  a  witness  shall  be  permitted 
to  be  cross-examined  as  to  a  matter  irrel- 
evant to  the  issue  is  a  matter  largely  with- 
in the  discretion  of  the  trial  judge  and  to 
be  determined  from  the  peculiar  facts  of 
each  case.     State  v.  High,  116  La.   79,  40  So. 

638. 

3S.  As  where  irrelevant  matters  have 
been  introduced  on  the  direct  examination. 
See  preceding  paragraph. 

39.  See    5    C.   L-    1377. 

40.  Where  the  trial  court  Is  vested  with 
discretion  as  to  the  extent  to  which  a  wit- 
ness mav  be  examined  as  to  his  credibility. 
the  exercise  of  such  discretion  will  be  in- 
terfered with  only  in  case  it  has  been  clearly 
abused.  Shailer  v.  Bullock,  78  Conn.  65,  61 
A.  65.  The  extent  of  cross-examination  to 
test  the  accuracy,  recollection,  and  truth- 
fulness of  a  witness,  is  a  matter  largely 
discretionary  with  the  trial  court.  Smiley 
V.    Hooper    [Ala.]    41   So.    6C0. 

41.  Relation  between  witness  and  party 
may"  be  shown.  Chicago  City  R.  Co.  v. 
Bchaefer,  121  111.  App.  334.  Relations  be- 
tween witness  and  parties,  and  whether  they 
are  friendly  or  hostile,  and  fact  of  com- 
munications between  them,  may  be  shown. 
Toledo  etc.,  R.  Co.  v.  Stevenson,  122  111. 
App  654  For  the  purpose  of  discrediting 
a  witness,  a  wide  range  of  cross-examin- 
ation is  permitted  as  a  matter  of  right  m 
regard  to  his  motives,  interest  or  animus  as 
connected  with  the  cause  or  the  Parties 
thereto  Pittman  v.  State  [Fla.]  41  So.  3S5. 
These  matters  are  not  collateral  and  the 
witness  may  be  contradicted  in  regard 
thereto  Id.  Proper  to  ask  witness  m  crim- 
inal prosecution  if  he  expected  part  of  re- 
ward offered  for  conviction  of  accused  Peo- 
ple V.  Harper  [Mich.]  13  Det.  Leg.  N  44o. 
ins  N  W  6S9  On  cross-examination  of  cle- 
fenflanfs"  witness  it  was  proper  to  ask  him 
how    much   defendant    had    paid    him    on    ac- 


count of  injuries  suffered  in  the  wreck  In 
which  plaintiff  was  also  injured.  Cain  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  54  S.  B. 
244.  It  is  always  proper  to  ask  an  adverse 
witness  to  whom  he  has  talked  about  the 
case.  Banks  v.  State  [Ala.]  39  So.  921. 
State  witness  properly  cross-examined  as 
to  whether  he  had  made  threats  of  vio- 
lence against  defendant.  Vaughn  v.  State 
[Fla.]  41  So.  881.  To  show  bias  on  part  of 
defendant,  it  was  proper  to  show  on  his 
cross-examination  that  he  had  sworn  out 
a  warrant  for  prosecutor's  arrest.  Cross  v. 
State  [Ala.]  41  So.  875.  Where  injured  per- 
son waived  his  privilege  by  allowing  his 
phj'sician  to  testify,  yet  he  was  properly 
permitted  to  thoroughly  cross-examine  the 
witness  for  the  purpose  of  discrediting  him 
by  showing  interest  or  bias.  Williams  v. 
Spokane  Falls  &  N.  R.  Co.,  42  Wash.  597, 
84  P.  1129.  On  cross-examination,  the  ex- 
amining party  has  an  absolute  right,  with- 
in reasonable  limits,  to  interrogate  the  wit- 
ness as  to  specific  facts  and  circumstances 
which  tend  to  show  ill  will  or  other  specific 
motive  for  falsifying,  although  the  witness 
denies  the  existence  of  such  motives.  State 
V.  Malmberg  [N.  D.]  105  N.  W.  614.  "U^here 
a  party  seeks  to  discredit  a  witness  by 
showing  ill  will  or  a  motive  for  falsifving 
he  has  a  right  to  show  so  much  of  the  facts 
and  circumstances  as  may  be  necessary  to 
fairly  inform  the  jury  of  the  nature  an(f 
extent  of  the  alleged  improper  influence. 
Id.  Animus  or  bias  may  be  shown  by  proof 
of  difficulties  between  prosecutor  and  ac- 
cused but  the  details  of  such  difficulties  are 
inadmissible  unless  they  illustrate  other 
phases  of  the  case.  Henderson  v.  State 
[Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  570,  91  S, 
W.    569. 

42.  Testimony  designed  to  test  accuracy 
and  value  of  testimony  given  on  direct  ex- 
amination is  properly  brought  out  on  cross- 
examination.  Baltimore  Belt  R.  Co.  v.  Sal- 
tier. 102  Md.  595,  62  A.  1125.  "\:\'itnesses  who 
testified  that  they  did  not  think  a  certain 
place  could  be  seen  from  a  public  road, 
were  properly  asked  on  cross-examination  if 
they  would  testify  that  it  could  not  be  seen 
from  any  point  on  such  road.  Bradford  v. 
State  [Ala.]  41  So.  1024.  W-here  it  appeared 
defendant  had  promised  to  give  up  visiting 
a  woman.  cross-examination  tending  to 
show  he  had  not  kept  his  promise  was 
proper.  State  v.  Stukes,  73  S.  C.  3S6,  53  S. 
E  643.  TA^here  negligence  in  operation  of 
car  was  charged,  and  m.otorman  testified 
that  brakes  were  out  of  order,  cross-ex- 
amination tending  to  show  improbability  of 
brakes    being     out     of     order     was     proper. 
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with  a  general  statement  of  the  witness  may  be  inquired  into.*'  In  the  cas«  of 
experts  or  witnesses  who  give  opinion  evidence,  a  wide  range  of  examination  is 
proper  to  test  the  accuracy  and  value  of  their  opinions.**  A  character  witness  may 
be  examined  as  to  his  knowledge  of  particular  facts  concerning  the  person  whose 
reputation  or  character  is  in  issue,*=*  but  the  details  of  the  conduct  of  such  person 
cannot  be  inquired  into.*«  Previous  statements  or  testimony  inconsistent  with 
testimony  given  at  the  trial  may  be  showTi*^  when  the  proper  foundation  has  been 


Brag-g-  V.  Metropolitan  St.  R.  Co.,  192  Mo. 
831,  91  S.  W.  527.  Question  excluded  on 
cross-examination  of  witness  to  value  be- 
cause not  tending-  to  impeach  him.  not  being 
necessarily  inconsistent  with  his  former  tes- 
timony. Brown  v.  Weaver  Power  Co.,  140 
N.  C.  333,  52  S.  E.  954.  In  an  action  by  a 
minor  to  recover  for  injuries  sustained 
while  working  at  prohibited  work  .plaintiff's 


father    should    have    been    required    to    state    Modern   Woodmen   of  America    [Idahol    S5 
whether    he    had    ever   given    a   certificate    of  !  losi.      Where    defendant    In    examination 


plaintiff's  age  to  be  delivered  to  defendant, 
whether  he  knew  that  plaintiff  was  work- 
ing for  defendant,  and  how  long  he  had 
been  so  working,  as  being  within  the  domain 
of  proper  cross-examination  for  the  pur- 
pose of  testing  the  truthfulness  of  the  wit- 
ness' testimony  given  in  chief.  Swift  &  Co. 
V.    Rennard.    119    111.   App.    173. 

43.  Improper  to  ask  plaintiff  in  personal 
Injury  action  if  he  had  not  been  present  at 
trial  of  another  case  without  testifying 
therein.  Chicago  City  R.  Co.  v.  Rohe,  IIS 
111.  App.  322.  Where  witness  testified  that 
he  did  not  know  that  a  company  had  re- 
fused a  certain  order,  a  question  whether 
he  had  not  been  so  informed  was  proper 
cross-examination.  Fulton  v.  Sword  Medi- 
cine Co.  [Ala.]  40  So.  393.  Where  pros- 
ecuting witness  in  cattle  stealing  case  tes- 
tified that  he  had  no  agreement  with  defend- 
ant relative  to  sale  or  disposal  of  cattle,  It 
was  proper  on  cross-examination  to  ask  if 
he  did  not  on  a  certain  day  stop  at  defend- 
ant's house  and  have  a  certain  conversation 
with  him  concerning  sale  of  the  cattle. 
State  v.  Strodemier,  40  Wash.  6D8.  82  P.  915. 
Where  one  accused  of  being  in  the  lottery 
business  denied  any  connection  with  a  cer- 
tain lottery  company,  he  was  properly  cross- 
examined  to  show  that  he  bought  and  sold 
lottery  tickets  for  the  company  in  question. 
State  v.  Miller,  190  Mo.  449,  89  S.  W.  377. 
Where  witness  said  husband  had  never  tried 
to  bring  about  a  reconciliation  with  his 
wife  after  a  separation,  and  had  never  writ- 
ten to  her,  it  was  proper  to  ask  him  if  a 
letter  had  not  been  handed  to  him  by  the 
husband  for  the  wife.  Willis  v.  State  [Tex. 
Cr.  App.]  14  Tex.  Ct.  Rep.  870,  90  S.  W.  1100. 
Wherf^  witness  testified  that  he  was  a  hotel  ,  statements  and  acts  inconsistent  with  testi- 
watchman  and  that  the  rules  of  the  hotel  '  mony  held  proper.  Larkin  v.  Baltair  Beach 
required  him  to  be  on  hand  constantly  and  Co.  [Utah]  83  P.  6S6.  On  cross-e.xammation 
that  he  always  obeyed  tlie  rules,  it  was  it  is  proper  to  question  witness  as  to  testi- 
proner  on  cross-examination  to  show  in-  I  mony  given  in  another  proceeding  relating 
stances  when  he  had  failed  to  observe  such  '  to  the  same  matters.  Brown  v.  Brown,  110 
rilles  State  v.  Smith  [Mo.]  90  S.  W.  440.  I  App.  Div.  913,  96  N.  Y.  S.  1002.  It  may  be 
Where   brakeman   testified   that   he  could   not    shown     on    cross-examination     that    witness 


animals  for  the  killing  of  which  action  was 
brought,  it  was  proper  to  elicit  on  cross- 
examination  that  when  running  high  speed 
be  sometimes,  though  rarely,  ran  onto 
crossings  before  he  knew  of  them.  Anson  v. 
Gulf,  etc.,  R.  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  398,  94  S.  W.  94. 

44.  Wide    range    of    cross-examination    is 
proper  in  case  of  expert  witnesses.     Trull  v. 

P. 

-    ..    in 

chief  placed  a  value  on  property,  he  could 
be  asked  on  cross-examination  what  he  paid 
for  it  a  short  time  before.  State  v.  Jackson, 
128  Iowa,  543,  105  N.  W.  51.  Where  a  v/it- 
ness  is  called  by  the  defendant  in  a  will  con- 
test to  give  his  opinion  in  chief  as  to  the 
mental  capacity  of  the  testator,  no  right 
exists  in  favor  of  the  plaintiff  to  cross-ex- 
amine him  upon  the  facts  and  grounds  upon 
which  his  opinion  is  based,  until  after  the 
conclusion  of  the  examination  in  chief. 
Moore   v.   Caldwell,    6  Ohio  C.   C.    (N.   S.)    484. 

45.  A  witness  who  testifies  to  the  general 
good  character  of  accused  may  be  cross- 
examined  as  to  particular  facts  to  test  the 
soundness  of  his  opinion  and  the  data  upon 
which  it  rests.  State  v.  Le  Blanc,  116  La. 
822,  41  So.  105.  Witness  who  testified  that 
character  of  a  certain  person  was  good,  was 
properly  asked  on  cross-examination  if  he 
had  heard  that  such  person  had  been  turned 
out  of  a  church  for  living  in  adultery  with 
a  negro  woman.  Williams  v.  State  [Ala.] 
40  So.  405.  Where  witness  has  testified  to 
the  general  reputation  of  a  defendant,  he 
may  be  cross-examined  as  to  whetlier  he  has 
heard  of  conduct  of  defendant  inconsistent 
with  his  testimony.  State  v.  Beckner,  194 
Mo.  281,  91  S.  W.  892.  In  cross-examining  a 
character  witness,  it  Is  proper  to  ask  if  he 
has  ever  heard  of  the  person  to  whose  char- 
acter he  has  testified,  being  accused  of  acts 
inconsistent  with  the  character  he  has  at- 
tributed to  such  person.  People  v.  Weber 
[Cal.]    86  P.   671. 

46.  State  V.  Beckner,  194  Mo.  281,  91  S.  W. 
892. 

47.  Full    cross-examination    as    to     prior 


have  made  the  mistake  of  leaving  a  switch 
open,  it  was  proper  to  ask  on  cross-exam- 
ination if  he  had  not  made  a  similar  mis- 
take on  a  former  occasion.  Southern  R.  Co. 
v.  Blanford's  Adm'x  [Va.]  54  S.  E.  1.  Where 
engineer  testified  that  he  did  not  run  train 
at    high    rate    of    speed,    and    did    not    strike 


made  contradictory  statements  in  a  deposi- 
tion, though  deposition  is  not  introduced. 
Warth  V.  Loewenstein,  219  111.  222,  76  N.  B. 
379.  Where  witness  for  state  identifies  ac- 
cused, he  may  be  asked  on  cross-examination 
if  he  did  not  state  at  coroner's  inquest  that 
he   was   not  positive   of   the   identity   of   ao- 
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]aid.*^  A  foimdation  for  the  impeachment  of  a  witness  may  be  laid  on  the  cross- 
examination.*"  While  it  is  proper  for  counsel  to  assume  that  a  previous  answer  of 
a  witness  is  untrue,  and  to  frame  his  questions  so  as  to  show  its  falsity,"^"  it  is  im- 
proper to  ask  a  witness  directly  i^  a  former  statement  made  by  him  is  true.'^^ 

A  witness  cannot  be  cross-examined  as  to  collateral  and  irrelevant  matters  for 
the  purpose  of  contradicting  him,^^  and  having  ansv/ered  as  to  a  collateral  fact 
showing  bias  the  details  of  the  fact  cannot  be  elicited. '^^  Matters  are  not  relevant 
upon  the  cross-examination,  within  the  meaning  of  this  rule,  unless  it  would  be  com- 
petent to  prove  them  otherwise,  upon  a  proper  foundation  being  laid,  when  neces- 
sary.^* But  where  facts  sought  to  be  shown  are  such  as  tend  to  discredit  the  witness 
in  the  particular  case  on  trial,  as  distinguished  from  facts  which  tend  to  discredit 
him  generally,  the  rule  forbidding  contradiction  on  collateral  matters  does  not  ap- 
ply.^^     A  witness  cannot  be  impeached  by  incompetent  evidence.^" 

A  party  to  an  action,^^  or  the  defendant  in  a,  criminal  prosecution'^^  testifying 
in  his  own  behalf,  may  be  impeached,  as  any  other  witness. 

§  3.  Redirect  examination.^^ — The  redirect  examination  should  be  confined 
to  matters  related  to  those  brought  out  on  the  cross-examination.*'*'     Matters  tend- 


cusefl.  Brig-gs  v.  People,  219  111.  330,  76  N. 
E.  "JOg.  Fact  tbat  witness  did  not- on  pre- 
liminary examination  testify  to  a  fact  dis- 
closed hy  him  on  trial  may  be  shown.  Shir- 
ley V.  State  [Ala.]  40  So.  269.  Cross-exam- 
ination of  defendant  as  to  interview  wiMi 
a  reporter  proper  to  test  his  credibility. 
Stnle  V.  Stukes,  73  S.  C.  386,  53  S.  E.  643. 
Where  witness  testified  that  he  and  defend- 
ant had  had  trouble  but  denied  ever  having 
tried  to  frighten  him.  a  question  on  cross- 
examination  as  to  whether  he  had  not  told 
others  that  he  had  done  so  was  proper, 
thoug-h  not  specifying  time  or  place  of  the 
.statements.  State  v.  Beeskove  FMont.l  85  P. 
376.  It  is  proper  to  refuse  to  allow  further 
examination  as  to  prior  statements  after 
the  discrepancy  between  such  statements  and 
the  testimony  on  the  trial  has  been  made 
to  appear.  State  v.  Wells  [Mont.]  83  P. 
476. 

4S.  It  is  not  error  to  refuse  to  let  counsel 
read  a  letter  to  a  witness  for  the  purpose  of 
asking  him  if  he  wrote  or  authorized  it  to 
be  written  in  his  name  where  he  lias  testi- 
fied that  he  did  not  write  or  authorize  it. 
Sharpton  v.  Augusta  «&  A.  R.  Co.,  72  S.  C. 
162.    51    S.    E.    553. 

49.  Campbell  v.  Eichor^t,  122  111.  App.  609. 

50.  Briggs  V.  People,  219  lU.  330,  76  N.  E. 
499. 

51.  Proper  to  refuse  to  allow  witness  to 
be  asked.  "If  you  stated  that,  it  was  not 
trup?"  Southern -R.  Co.  v.  Cothran  [Ala.] 
42  So.  100.  ^       r  .,     n 

r»%  Kelly  V.  Louisville  &  N.  R.  Co.  [Ala.] 
41  So  870.  Matters  utterly  irrelevant  cannot 
be  inauired  into  on  cross-examination  even 
for  the  purposes  of  impeachment.  Schwantes 
V  StTte  127  Wis.  160,  106  N.  W.  237.  On 
cros<^-exa^iination  of  plaintiff,  held  proper  to 
exclude  inquiries  as  to  other  suits  against 
appellant,  such  matter  being  incompetent  to 
shmv  bias  or  feeling  and  being  also  irrel- 
evant Texas  &  P.  R.  Co.  v.  Dishman  [Tex. 
Ci-    App.]   14  Tex.  Ct.  Rep.  650.  91  S.  W.  828. 

53  A  witness  who  has  been  examined  as 
to  an  irrelevant  collateral  fact  tending  to 
show  bias  cannot  be  farther  examined  as  to 
the  nature  of  the  fact  itself.     Where,  in  an 


action  for  personal  injuries,  plaintiff  had 
been  permitted  to  prove  that  a  witness  was 
employed  by  an  insurance  company  which 
insured  defendant  against  accidents,  it  was 
error  to  permit  further  questions  tending  to 
bring  out  the  nature  of  the  insurance.  Cap- 
ital Const.  Co.  V.  Holtzrnan,  27  App  D.  C. 
125. 

54.  Examination  as  to  imaginary  circum- 
stances, merely  to  contradict  answers  of  wit- 
ness, improper.  Schwantes  v.  State,  127  Wis. 
160,    106   N.   W.   237. 

55.  State  v.  Malmberg  [N.  D.]  105  N.  W. 
614. 

5G.  While  ^vide  range  of  cross-examina- 
tion to  test  knowledge  of  witness  to  valui? 
should  be  permitted,  it  is  proper  to  exclude 
evidence  of  offers.,  v/hich  would  be  incom- 
petent evidence.  IMetropolitan  St.  R.  Co.  v. 
Walsh,   197  Mo.   392,  94   S.  W.   860. 

57.  Cross-examination  of  a  party  for  the 
purpose  of  discrediting  his  testimony  is  gov- 
erned by  the  same  rules  as  that  of  any  other 
witness.  Schwantes  v.  State,  127  AVis.  160, 
106   N.   W.   237.'   See,   also,   supra,    §   1. 

5S.  A  defendant  testifying  in  his  own  be- 
half may  be  impeached  as  any  other  witness. 
Haddix  \.  State  [Neb.]  107  N.  W.  781.  An 
accused  person  who  offers  himself  as  a  wit- 
ness is  subject  to  the  same  range  of  cross- 
examination  regarding  motives,  animus  and 
interest  as  any  other  witness.  Pittman  v. 
State  [Fla.]   41  So.  385.     See,  also,  supra,  §  1. 

59.     See    5    C.    L.    1381. 

CO.  Where  a  witness  to  a  testator's  men- 
tal condition  is  cross-examined  as  to  pecul- 
iarities of  testator's  brother,  he  may  be  re- 
examined for  the  purpose  of  showing  the 
brother's  mental  condition.  In  re  Nichols. 
78  Conn.  429,  62  A.  610.  A  party  who  has 
brought  out  certain  matter  on  cross-exam- 
ination cannot  object  to  re-examination  on 
the  same  point.  Lewis  v.  Crane,  78  Vt.  216, 
62  A.  60.  After  a  cross-examination  in 
which  a  recent  fabrication  has  been  imputed 
to  the  witness,  a  re-examination  is  com- 
petent as  to  prior  statements  by  the  wit- 
ness Cincinnati  Traction  Co.  v.  Stephens,  7 
Ohio  C.  C.   (N.  S.)   454.     Where  part  of  a  con- 
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ing  to  explain  statements  made  on  the  cross-examination,"  or  tending  to  qualify 
or  destroy  the  effect  of  testimony  brought  out  on  the  cross-examination,''-  are  proper. 
The  court  may,  in  its  discretion,  prevent  a  mere  repetition/"''  and  mav  allow  ques- 
tions to  be  put  to  the  witness  on  the  redirect  examination  wliich  should  have  been 
asked  upon  the  examination  in  chief.*'*  Where  an  incompetent  witness  is  called  for 
cross-examination  as  an  adverse  party,  he  may  testify  generally  for  the  other  partv 
as  to  other  relevant  matters,  though  such  matters  were  not  touched  upon  in  his 
cross-examination.'' '^ 


versation  Is  shown  on  cross-examination,  it 
is  proper  to  prove  the  rest  of  it  on  the  re- 
direct. Simmons  v.  State  [Ala.]  40  So.  660. 
Testimony  regrarding-  matter  not  touched  on 
in  direct  or  cross-examination  properly  ex- 
cluded on  redirect.  Baltimore  Belt  R.  Co.  v. 
Sattler,   102  Md.   595.   62  A.   1125. 

61.  Proper  to  allow  child  to  testify  on 
redirect  examination  that  she  told  defendant 
that  she  had  lied  about  him  because  she  was 
afraid  of  him.  Grabowpki  v.  State.  126  Wis. 
447,  105  N.  W.  805.  Where  prosecutrix  in 
rape  case  w^as  cross-examined  as  to  her  first 
charg-ing-  another  than  defendant  with  the 
crime,  it  was  proper  to  alloAv  her  to  state  on 
redirect  why  she  had  done  so.  People  v. 
Darr  [Cal.  App.]  84  P.  457.  Where  witness 
was  cross-examined  as  to  evidence  given  on 
former  trial,  it  was  held  error  to  limit  his 
testimony  on  redirect  examination  intend- 
ing- to  explain  his  former  testimony.  Hupfer 
V.  National  Distilling  Co.,  127  Wis.  306,  lOfi 
N.  W.  831.  In  action  for  injuries  from  being 
struck  by  locomotive  tender,  it  was  error  to 
refu.se  to  allow  plaintiff  on  redirect  exam- 
ination to  explain  a  statement  on  his  cross- 
examination  that  he  could  see  a  distance  of 
two  blocks  at  the  place  of  the  accident,  the 
explanation  being-  thnt  he  could  not  have 
seen  an  unlighted  tender,  and  that  there  was 
an  obscured  space.  Caffi  v.  New  York,  etc., 
R.  Co..  49  Misc.  620,  96  N.  Y.  S.  835.  Where 
physician  stated  on  eross-exam.ination  that 
he  did  not  ask  of  defendant  the  cause  of  an 
iniurv  to  his  hand,  it  was  proper  on  redi- 
rect to  ask  him  why  he  had  not  Inquired. 
Boles  v.  People    fColo.]    86  P.   1030. 

fi3.  Where  plaintiff  in  breach  of  promise 
suit  testified  that  she  considered  herself  de- 
fendant's wife,  she  could  on  re-examination 
testify  that  she  did  not  consider  herself  his 
legal  wife.  Massucco  v.  Tomassi,  78  Vt.  188. 
62  A.  ?7.  In  an  action  for  alienating  affec- 
tions of  plaintiff's  wife,  plaintiff,  on  crn=-- 
examination,  admitted  having  spent  a  night 
in  the  same  room  with  his  wife,  on  a  recent 
occasion.  Held,  on  redirect  examination,  he 
could  tell  what  was  said  by  them  on  that 
occasion,  as  showing  that  the  wife  had  not 
intendfd  to  resume  marital  relations.  Engel 
V.  Conti.  78  Conn.  351.  62  A.  210.  In  action 
on  note  defendant  claimed  he  had  made  a 
partial  payment,  and  plaintiff,  on  cross-ex- 
amination, admitted  that  defendant  had  paid 
him  a  sum  of  money.  Held,  on  redirect, 
plaintiff  was  properlv  allowed  to  testifv  thai 
such  payment  was  for  work  done,  and  that 
v/ork  was  worth  the  sum  paid.  Hebert  v. 
Hebert  [S.  D.]  104  N.  W.  911.  On  redirect 
examination  a  party  has  a  right  to  explain 
Impeaching  conduct  of  a  witness  brought  out 
on  the  cross-examir'ation.  Lenfest  v.  Rob- 
bins    [Me.]    63    A.    729.     Where    plaintiff   was 


cross-examined  as  to  having  lived  in  vari- 
ous houses  since  her  marriage,  it  was  prop- 
er to  show  on  redirect  examination  that  she 
had  paid  the  rent  for  each  house  she  had 
occupied.  Farrell  v.  Dubuque,  129  Iowa,  447, 
105  N.  W.  696.  In  an  action  for  a  commis- 
sion for  selling  land,  where  plaintiff  was 
cross-examined  as  to  a  sale  of  an  adjoining 
piece  of  land  which  he  did  not  succeed  in 
selling,  it  was  proper  to  allow  plaintiff  to 
state  on  redirect  examination  that  defendant 
had  sold  it  to  the  purchaser  of  the  land  on 
which  plaintiff  claimed  his  commission. 
I>ewis  v.  Susmilch  [Iowa]  106  N.  W.  624. 
On  redirect  prosecuting  witness  corrected 
testimony  given  on  cross-examination.  Slie 
was  then  asked  if  she  had  not  talked  with 
the  prosecuting  attorney  about  her  testi- 
mony. Held  it  was  proper  for  the  prosecu- 
ting attorney  to  inquire  if  she  had  not  asked 
him  if  she  could  correct  her  t-estimony.  Peo- 
ple V.  Murphy  [Mich.]  13  Det.  Leg.  N.  602, 
108  N.  W.  1009.  Where  witness  for  accused 
had  testified  to  trouble  between  defendant 
and  certain  persons,  and  admitted  on  cross- 
examination  that  there  was  a  womnn  in  the 
case,  it  was  proper  on  redirect  to  show  that 
defendant  had  nothing  to  do  with  the  wo- 
man. Brundige  v.  State  [Tex.  Cr.  App.]  95 
S.  W.  527.  Where  witness  on  cross-examin- 
ation testified  to  ill  feeling  toward  defend- 
ant, it  -was  proper  to  inquire  on  redirect  if 
such  feeling  had  colored  his  testimony.  •  Peo- 
ple v.  Zimmerman  [Cal.  App.]  84  P.  446.  On 
redirect  examination,  matter  in  rebuttal  of 
that  brought  out  on  the  cross-examination 
may  be  shown.  Whatley  v.  State  [Ala.]  39 
So.  1014.  Where  witness  admitted  on  cross- 
examination  that  he  had  had  trouble  with 
accused,  it  was  proper  on  redirect  to  show 
the  nature  of  the  trouble  without  going 
into  details.  Glass  v.  State  [Alo.]  41  So. 
727.  Where  parts  of  a  conver.sation  are 
elicited  upon  cross-examination,  it  is  proper 
upon  redirect  examination  to  permit  the  en- 
tire conversafion  to  be  brought  out.  Chi- 
cago City  R.  Co.  V.  Lowitz,   119  111.  App.   360. 

63.  Refusal  of  court  to  allow  the  same 
riuestion  to  be  asked  on  redirect  examina- 
Mon  as  was  asked  on  the  cross-examination 
held  not  an  abuse  of  discretion.  Lauch- 
heimer  v.  Jacobs   [Ga.]   55  S.  E.  55. 

64.  Chesapeake  &  O.  R.  Co.  v.  Lynch 
[Ky.]    89    S.   W.   517. 

65.  Act  Mav  23,  1887,  P.  L.  158.  Shadle  s 
Estate,  30  Pa.  Super.  Ct.  151.  Where  it  was 
sought  to  surcharge  an  administrator  and  h;' 
was  called  and  testified  on  cross-examination 
TS  to  matters  occurring  in  the  lifetime  of  th.^ 
decedent,  he  could  testify  in  his  own  behalf 
to  a  contract  by  which  he  was  to  be  compen- 
sated   for    boarding    decedent    and    his    son. 
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§  4.  Recalling  witness  for  further  examination.^^ — This,  also,  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  trial  court.  It  has  been  held  proper  to  allow  a 
witness  to  be  recalled  in  order  to  lay  a  foundation  for  his  impeachment,^'' 

Exceptions  and  Objections;  Exceptions,  Bill  of,  see  latest  topical  index. 

EXCHANGE  OF  PROPERTY." 

The  general  contract  rules  governing  exchange  of  property  are  elsewhere 
treated.®* 

Contracts  for  the  exchange  of  lands  must  be  in  writing.'^'*  Under  a  contract 
for  excliange  of  property  "subject  to  inspection"  by  both  parties,  either  may  re- 
ject the  land,^^  and  in  the  absence  of  bad  faith  the  ground  for  rejection  cannot  be 
investigated.^^  If  a  contract  of  exchange  is  executory,  failure  of  title  in  one  re- 
lieves the  other  from  obligation  to  perform,^^  but  if  executed,  failure  of  title  is 
not^a  ground  for  rescission  unless  eviction  is  prohable,''*  and  defendants  may  cure 
sucli  defects  within  a  reasonable  time  after  notice.''^  An  exchange  of  property  is 
not  a  "sale."'^  "Wliere  the  contract  fixes  the  value  of  the  exchanged  property  an'l 
one  party  fails  to  deliver,"  or  if  the  contract  is  rescinded  and  restitution  is  impossi- 
ble,^* recovery  may  be  had  as  for  property  sold  at  such  agreed  price.  Where  in  an 
action  for  the  value  of  certain  real  estate  Avhich  defendant  had  agreed  to  exchange, 
the  only  issue  is  as  to  whether  he  has  done  so,  an  offer  to  quitclaim  the  same  by 
plaintiff  is  immaterial.'^*  A  breach  of  an  express  warranty  against  incumbrances 
in  the  exchange  of  personal  property  gives'rise  to  an  action  for  damages  and  not 
for  rescission.*"     The  general  rules  of  construction  of  contracts  apply.*^ 


and    this    though    the    contract    was    not    re- 
ferred  to   In    tlie   cross-examination.      Id. 

66.  See    5    C.   L.    1382. 

67.  Guffy  Petroleum  Co.  v.  Hamill  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  475,  94  S.  W.  458. 
Held  not  an  abuse  of  discretion  to  allow  ac- 
cused to  be  recalled  after  he  had  left  the 
stand,  in  order  to  lay  foundation  for  im- 
peachment by  proof  of  a  conversation, 
where  prosecuting  attorney  said  he  did  not 
know  of  the  conversation  when  accused  was 
on  the  stand.  Stout  v.  Com.  [Ky.]  94  S.  W. 
15. 

68.  See  5  C.  L..  1382. 

69.  See  Contracts,  7  C.  L.  761;  Fraud  and 
Undue  Influence,  5  C.  L.  1541;  Sales,  6  C.  L. 
1320;  Vendors  and  Purchasers,  6  C.  L.  1791; 
Specific  Performance,  6  C.  L.  1498. 

70.  An  oral  agreement  whereby  parties  in 
possession  of  land  respectively  claimed  by 
the  other  agree  to  exchange  the  same  is 
void  under  the  statute  of  frauds.  Begley 
V.  Treadway  [Ky.]  93  S.  W.  1045.  And  where 
one  party's  title  has  ripened  by  adverse  pos- 
session, he  may  claim  both,  notwithstanding 
such  agreement.     Id. 

71.  72v  Stotts  V.  Miller,  128  Iowa,  633,  105 
N.   W.   127. 

73.  Only  tenant  in  common  and  had  no 
authority  to  convey  all.  Blackledge  v.  Davis, 
129    Iowa,    591,    105    N.    W.    1000. 

74,  Milby  v.  Hester  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  495,  754,  94  S.  W.  178.  Evi- 
dence held  insufficient  to  show  such  danger. 
Id.  Can  be  no  rescission  where  plaintiff  has 
acquired  title  by  adverse  possession  and 
there    is    no    reasonable    probability    that    he 


will  not  be  able  to  establish  such  title  If  at- 
tacked.     Id. 

75,  Milby  v.  Hester  [Tex.  Civ.  App.]  15 
Tex.   Ct.  Rep.   495,   754,  94   S.  W.   178. 

76,  Code  Civ.  Proc.  §  2348,  relating  to  the 
sale  of  real  estate  of  infants,  held  not  to 
authorize  the  court  to  permit  an  exchange. 
In  re  Adderley.  50  Misc.  189,  100  N.  T.  S.  421. 
A  contract  between  the  owner  of  real  es- 
tate and  a  broker  for  the  "sale"  of  the  same 
does  not  contemplate  an  exchange.  Lucas 
V.  County  Recorder  of  Cass  County  [Neb.] 
106  N.  W.   217. 

77,  Niebels  v.  Howland  [Minn.]  106  N.  W. 
337. 

78,  Fagan  v.  Hook  [Iowa]  105  N.  W.  155. 
Cannot  shov/  that  the  property  was  not  of 
the   value   specified.     Id. 

79,  Renshaw  v.  Dignan,  128  Iowa,  722, 
105  N.  W.   209. 

SO.  Especially  in  the  absence  of  fraud  or 
concealment.  Mason  v.  Bohannan  [Ark.]  96 
S.    W.   181. 

81.  Where  there  has  been  a  general  shift- 
ing of  buildings  so  as  to  extend  onto  the  ad- 
joining lots,  and  the  evident  purpose  of  the 
parties  was  to  correct  this,  a  contract  where- 
by one  conveys  a  strip  to  the  ad.ioining  own- 
pr  in  exchange  for  a  "lot  which  includes  the 
remainder  and  an  equal  strip  on  the  opposite 
side"  construed  as  calling  simply  for  the 
strip.  Messer  v.  Hibernia  Sav.  &  Loan  Soc. 
[Cal.]  84  P.  835.  While  in  contracts  for  the 
sale  of  land  the  execution  of  a  deed  usually 
merges  the  entire  contract,  it  does  not  do  so 
where  the  prior  agreement  provides  for  pay- 
ment in  stock  to  be  invoiced  by  parties  joint- 
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Membership,  rights,  and  dealings.^-— A  nonmember  of  an  exchange  vrho  inr- 
iiishes  the  purchase  price  of  a  seat  therein,  bought  in  the  name  of  a  partner,  does 
so  in  subordination  to  the  rights  of  members  derived  through  the  constitution  and 
rules  of  the  exchange.^^  Members  may  as  part  of  the  contract  of  membership  or 
precedent  thereto  bind  themselves  to  obey  rules  and  regulations  of  the  exchange,** 
and  a  rule  requiring  submission  of  disputes  between  members  to  the  arbitrament  of 
a  committee  is  a  proper  one.*^  Seeking  relief  thereunder,  in  a  case  where  the  rule 
is  applicable,  is  a  condition  precedent  to  the  right  of  a  member  to  proceed  in  the 
courts  for  relief.^^ 

Property  and  contract  rights  of  &oflr(/."— Until  they  are  published  generally,*" 
market  quotations  are  property  of  the  exchange.*^  Within  terms  of  their  contracts, 
exchanges  may  protect  their  pro])erty  rights  in  quotations  from  wrongful  disclosure 
by  transmission  agents,^"  and  a  mere  privilege  of  disseminating  such  quotations 
may  be  restricted  or  withdrawn.^^  The  right  of  property  in  the  market  quotations 
of  an  exchange  endures  for  a  sufficient  length  of  time  to  enable  it  to  avail  itself  of 
the  benefits  thereof.^^  A  bucket  shop  cannot  coinpel  an  exchanfre  to  furnish  to  it 
market  quotations  contrary  to  contract  stipulations^"  or  in  the" absence  thereof^* 


ly  and  surrendered  before  conveyance.  Wil- 
son V.  "Wilson.  115  Mo.  App.  641.  92  S.  W.  145. 
Hence,  where  the  contract  called  for  the 
land  free  from  incumbrance,  except  a  speci- 
fied one,  an  acceptance  of  a  deed  providing: 
for  the  assumption  of  an  additional  incum- 
brance  did    not   modify   the   agreement.     Id. 

S2.      See  5  C.  L.   1383. 

S:i.  Sale  of  seat  of  insolvent  member  of 
exchang-e  to  liquidate  obligations  of  insolv- 
ent to  members  to  the  exclusion  of  other 
creditors,  pursuant  to  rule  of  exchange,  held 
not  within  jurisdiction  of  equity  to  enjoin  at 
suit  of  partner  of  insolvent  who  furnished 
the  money  to  purchase  the  seat.  Zeil  v. 
Baltimore  Stock  Exch.,  102  Md.  489,  62  A. 
SOS. 

S4.  S5.  Pacaud  v.  Waite.  218r  111.  138,  75  N. 
E.  779.  This  is  true  though  it  affects  prop- 
erty rights  (Id.),  and  though  its  effect  is  to 
deprive  the  courts  of  jurisdiction  to  the 
extent  that  it  is  validly  enforced  (Id.);  nor  is 
it  any  objection  to  its  validity  that  it  is 
made  compulsory  where  the  charter  of  the 
exchange  authorizes  generally  the  estab- 
lishment of  rules,  regulations,  and  by-laws 
for  the  management  of  the  business  and  the 
manner  in  which  it  shall  be  transacted  (Id.), 
notwithstanding  other  provisions  of  the 
charter  authorizing  only  voluntary  submis- 
sions for  a  specific  and  different  purpose 
(Jd.). 

,SC. 
779. 

87. 

88. 


Pacaud  v.  Waite,  218  111.  138,   75  N.  E. 


See  5  C.  L.  1383. 

The  effect  of  a  publication  of  m^T-kPt 
quotations  Is  to  be  determined  by  inquiring 
whether  it  is  so  restricted  in  point  of  piace. 
purpose,  and  persons,  as  to  be  inconsistent 
with  the  retention  by  the  owner  of  its  pro- 
prietary right,  or  is  so  general  as  to  indi- 
cate an  intent  to  dedicate  them  to  the  pub- 
lic McDearmott  Commission  Co.  v.  Board  of 
Trade  of  Chicago  [C.  C.  A.]  146  F.  961,  afg. 
143  F.  188.  Injunction  limited  to  restraining 
dissemination  of  "continuous  quotations." 
i.   e.,   those  separated  by  less  interval  than  ten 


minutes.  Board  of  Trade  of  Chicago  v.  Mc- 
Dearmott Commission  Co.,  143  F  188  afd 
[C.  C.  A.]   146  F.  961.  ' 

89.  McDearmott  Commission  Co  v.  Board 
of  Trade  of  Chicago  [C.  C.  A.]  146  F.  961, 
afg.  143  F.   188. 

90.  Contract  between  exchange  and  tele- 
graph company,  relative  to  quotation  service 
pending  injunctive   litigation   to  which  com- 

j  pany  was  a  party,  held  not  to  affect  right 
I  of  exchange  to  restraining  order  in  suit 
brought  in  name  of  exchange  to  enjoin 
wrongful  use  of  its  market  quotations  (New 
Fork  Cotton  Exch.  v.  Hunt,  144  F.  511),  nor 
to  prevent  the  exchange  from  restraining 
the  wrongful  use  of  its  market  quotations 
while  an  injunction  is  pending  against  the 
telegraph  company's  removal  of  tickers  or 
wires    (Id.). 

91.  A  contract  between  a  telegraph  com- 
pany and  a  patron  for  market  quotations  of 
an  exchange,  made  at  a  time  when  the  tele- 
graph company  was  exercising  the  privilege 
of  distributing  the  quotations  to  whomso- 
ever it  pleased,  by  the  grace  of  the  exchange, 
does  not  stand  in  the  way  of  the  exchange 
limiting  the  distribution  of  its  quotations  as 
affecting  the  patrons  of  the  telegraph  com- 
pany. New  York  Cotton  Exch.  v.  Hunt,  144 
F.    511. 

92.  Evidence  held  insufficient  to  show  that 
plaintiff's  market  quotations  used  by  de- 
fendant had  been  superseded  by  later  ones 
so  as  to  become  surrendered  and  dedicated 
to  the  public.  Board  of  Trade  of  -Chicago 
V.  Cella  Commission  Co,  [C.  C.  A.]  145  F. 
28. 

93.  94.  Board  of  Trade  of  Chicago  v.  Cella 
Commission  Co.  [C.  C.  A.]  1,45  F.  2S;  Western 
Union  Tel.  Co.  v.  State,  165  Ind.  492.  76  N.  E. 
100.  The  refusal  on  the  part  of  a  telegraph 
company  to  furnish  the  market  quotations 
of  an  exchange  to  a  bucket  shop  is  justified 
under  a  contract  with  the  exchange  prohibit- 
ing such  service  and  requiring  every  appli- 
cant  for   the   quotations   to   obligate   himself 
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but  a  tclcgvapli  company  is  under  a  duty  to  the  public  to  make  no  discriminations 
in  furnisliing  market  quotations/^  and  tliis  duty  may  be  compelled."*^ 

Actions  and  lit igation.— Neither  injunction^'  nor  mandamus^^  will  issue  when 
to  do  so  will  require  the  furnishing  of  quotations  for  the  making  of  gambling  con- 
tracts, though  available  in  proper  cases  to  prevent  discriminations  in  the  furnishing 
of  such  quotations;^"  but  injunction  will  be  limited  to  such  quotations  as  are  pro- 
tected by  the  contract  which  is  violaied/  and  should  not  encroach  on  rights  which 
are  not  the  sul»ject  of  restraint.^  An  exchange  may  sue  in  a  state  other  than  its 
domicile,  but  in  which  it  does  no  business,  irrespective  of  laws  relating  to  foreign 
corporations  doing  business  therein,^  and  need  not  wait  until  the  damages  equal  the 
jurisdictional  ajnount  of  $2,000  before  instituting  suit  in  the  Federal  courts,*  which 
resort  is  not  barred  by  the  pendency  of  a  suit  in  the  state  courts  between  different 
parties.^  In  suing  to  protect  a  property  right  in  quotations,  it  must  be  averred  by 
fair  intendment  that  they  originated  in  sales  made  on  the  exchange,®  and  the  viola- 
tion of  that  right  must  be  pleaded  as  a  fact/  The  president  of  an  exchange  stand- 
ing as  a  party  in  its  behalf  is  entitled  to  appeal  from  a  decree  which  declared  a 
rule  of  tlie  exchange  invalid.* 

EXECUTIONS. 


I    1.      Definition    (1615). 

§   2.      Riftlit    to    Have    Exeontion    (1615). 
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§  1.5.  liCsal  and  Equitable  Remedies 
Against  Defective  or  Improper  Levy  or  Sale 
(1629).  Affidavits  of  Illegality  (1630).  Set- 
ting Aside   the  Sale    (1630). 

§  16.  Restitution  on  Reversal  of  Judg- 
ment (1631). 


Scope  of  title. — This  article  relates  only  to  the  ordinary  writ  of  execution  or 
final  process  on  a  money  judgment  to  enforce  it  by  levy  and  sale.^ 


not  to  use  the  same  for  supplying  market 
quotations  to  bucket  shops  (Id.),  and  such 
refusal  is  equallv  justified  in  the  absence  of 
such  cohtract   (Id.). 

95.  Western  Union  Tel.  Co.  v.  State,  165 
Ind.    492.   76   N.   E.   100. 

fi«.  "Western  Union  Tel.  Co.  v.  State,  165 
Ind.  492,  76  N.  E.  100.  See  6  Columbia  L.  R. 
259.  '  ^  „ 

97  Board  of  Trade  of  Chicago  v.  Cella 
Commission   Co.    [C.   C  A.]    145   F.   28. 

9S,  99.  "Western  Union  Tel.  Co.  v.  State, 
165  ind.  492.  76  N.  E.  100. 

1.  "Where  it  appeared  in  a  suit  to  restrain 
the'  use,   -without  contractual  right,   of  mar- 


ket quotations  sent  out  by  telegraph  from 
complainant's  exchange,  that  the  contract 
between  complainant  and  the  telegrapli  com- 
panies and  the  contracts  required  of  the  sub- 
scribers, from  -whom  defendant  secured  the 
quotations  in  question,  referred  only  to  what 
were  known  as  "continuous  quotations,"  de- 
fined by  the  contract  to  be  those  wherein 
the  price  of  any  commodity  shall  be  quoted 
oftener  than  at  intervals  of  ten  minutes,  the 
injunction  will  be  limited  to  the  use  of  such 
nuotations.  Board  of  Trade  of  Chicago  v. 
McDearmott  Commission  Co.,  143  F.  188,  afd. 
[C.  C.  A.]  146  F.  961. 
2.     Terms  of  temporary  injunction  held  not 
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§  1.  DcfDution}^ — Execution  is  used  to  mean  a  process  for  the  enforcement 
of  a  judgment  for  money  recovered  in  a  civil  action  out  of  prop(3rty  of  the  judg- 
ment debtor."  A  special  execution  is  c-ne  that  directs  a  levy  on  some  special  prop- 
erty, while  a  general  execution  is  one  that  makes  no  such  requirement,  but  demands 
a  levy  on  the  debtors  property  generally."  A  further  distinction  between  them  is 
in  the  fact  that  ordinarily  a  special  execution  issues  only  in  a  proceeding  where  the 
defendant  has  not  been  brought  into  court  by  personal  service,^^  whereas  a  general 
execution,  which  may  be  levied  on  any  property  the  defendant  owns,  follows  a  gen- 
eral judgment  based  on  personal  service.^*  A  writ  of  execution  is  the  process  by 
which  a  court  carries  out  its  judgment,^^  and  is  therefore  a  judicial  writ.^^ 

§  2.  Right  to  have  execution}'^ — Essential  to  the  right  is  a  valid  judgment  to 
be  enforced.^*  Lapse  of  time  in  procuring  the  issuance  of  execution  bars  the  right 
to  the  writ  by  rendering  the  judgment  dormant  at  different  periods  under  terri- 
toriaP^  and  state  laws,-"  or  as  an  ordinary  limitation,^!  but  a  decree  for  alimony  is 


too  broad  and  therefore  improvident.  Ham- 
mond Elevator  Co.  v.  Board  of  Trade  of  Clii- 
cag-o   rc.  C.  A.]    143   F.  292. 

3.  Exchange  held  entitled  to  maintain 
suit  to  enjoin  wrong-ful  use  of  its  market 
quotations.  New  York  Cotton  Exch.  v.  Hunt, 
144   P.   511. 

4.  Board  of  Trade  of  Chicago  v.  Cella 
Commission  Co.   [C.  C.  A.]   145  F.  28. 

5.  The  pendency  of  a  suit  in  a  state  court 
involvingr  the  right  to  use  tlie  market  quota- 
tions of  an  exchange,  to  which  it  is  not  a 
party,  is  not  a  bar  to  a  suit  by  it  in  the 
Federal  court  to  restrain  an  alleged  wrong- 
ful use  of  its  market  quotations  by  a  com- 
plainant in  the  state  court  action.  New  York 
Cotton  Exch.  V.  Hunt,  144  F.  511. 

6.  Complaint  to  enjoin  use  of  market  quo- 
tations held  sufficient,  as  against  demurrer, 
in  charging  that  the  quotations  were  pro- 
duced by  plaintiff,  an  incorporated  chamber 
of  commerce.  Chamber  of  Commerce  v 
Wells,   96  Minn.   492,   105  N.  W.   1124. 

7.  Objection  that  complaint  to  enjoin  use 
of  market  quotations  contained  conclusions 
of  law  as  to  wrongful  use  and  dissemination 
held  not  fatal  on  demurrer.  Chamber  of 
Commerce  v.  Wells,  96  Minn.  492,  105  N.  W. 
1124. 

8.  Pacaud  v.  Waite,  218  111.  138,  75  N.  E. 
779. 

9.  Procedure  to  aid  execution  is  elsewhere 
discussed.  See  Civil  Arrest  (body  execu- 
tion), 7  C.  L.  653;  Creditors'  Suit,  7  C.  L. 
1007;  Garnishment,  5  C.  L.  1574;  Supple- 
mentary Proceedings,  6  C.  L.  1586.  Writs 
in  execution  of  judRment.s  not  for  money  are 
discussed  in  Assistance,  Writ  of,  7  C.  L.  293; 
Possession,  Writ  of,  6  C.  L.  1072;  and  in 
titles  treating  possessory  actions,  such  as 
Ejectment  (and  Writ  of  Entry),  5  C.  L.  1056; 
Trespass  (to  try  title),  6  C.  L,.  1721;  Forcible 
Entry  and  Unlawful  Detainer  (writ  of  res- 
titution), 5  C.  L.  1437;  Quo  Warranto  (writ 
of  ouster),  6  C.  L.  1190;  Replevin,  6  C.  L. 
1301. 

Exemption  from  execution  is  treated  sep- 
arately. See  Exemptions,  5  C.  L.  1400; 
Homesteads,  5  C.  L.  1689.  The  lien,  dorman- 
cy and  revivor  of  judgments  are  discussed 
In  Judgments,  6  C.  L..  214.  Compare  Attach- 
ment, 7  C.  Li.  300,  and  for  procedure  for  col- 
lection of  judgments  against  representatives, 
receivers,    and    fiduciaries,    see    Receivers,    6 


Smith  V.  Rogers,  191  Mo.  334,  90  S.  W. 


C.  Lr.  1250;  Estates  of  Decedents,  5  C.  L. 
1183;  Guardianship,  5  C.  L.  1603;  Trusts,  6 
C.   L.   1736. 

10.  See   5   C.  L.    1384. 

11,  12.  Smith  V.  Rogers,  191  Mo.  334,  90 
S.  W.  1150. 

13.  By  statute,  however,  there  are  cases 
where  no  general  judgment  is  entered  even 
when  defendant  is  personally  served.  Smith 
V.   Rogers,   191  Mo.   334,  90  S.  W.   1150. 

14.  There  can  be  no  just  distinction 
drawn  betwen  the  levy  of  a  special  and  of 
a  general  execution  under  Rev.  St.  1899,  § 
4043.  Smith  v.  Rogers,  191  Mo.  334,  90  S.  W. 
1150. 

15. 
1150. 

16.  Hence  it  is  amendable  to  obviate 
clerical  mistakes.  Hamant  v.  Creamer 
[Me.]    63   A.    736. 

17.  See   5  C.   L.   1384. 

18.  Where  a  justice  renders  judgment  in 
a  suit  in  which  the  amount  in  controversy 
is  in  excess  of  his  jurisdiction,  an  execu- 
tion issued  thereon  is  void.  Hamilton  v. 
Rogers    [Ga.]    54   S.   E.   926. 

19.  By  statute  in  Oklahoma  the  failure 
to  issue  an  execution  for  five  years  or  to 
sue  out  a  writ  after  the  lapse  of  five  years 
from  the  suing  out  of  a  former  one  renders 
the  judgment  dormant.  St.  1893,  §  4337. 
Beadles  v.  Smyser  [Okl.]  87  P.  292.  The 
failure  to  sue  out  a  writ  against  a  city 
within  such  time  is  not  excused  by  contract 
between  the  city  and  creditors  and  a  resolu- 
tion of  the  city  council  pertaining  to  the 
order  of  payment.     Id. 

20.  By  statute  in  Georgia,  to  prevent  the 
dormancy  of  a  judgment,  it  is  required  that 
an  execution  shall  issue  on  such  judgment 
and  be  placed  on  the  execution  docket  with- 
in seven  years  from  the  date  of  the  rendition 
of  the  judgment.  Civ.  Code  1895.  §  3761. 
Rountree  v.  Jones,  124  Ga.  395,  52  S.  E.  325. 
An  entry  of  the  execution  on  the  general 
execution  docket  will  not  prevent  the  dor- 
mancy of  a  judgment  rendered  in  the  superi- 
or court,  where  the  execiition  has  not  been 
placed  on  the  execution  docket  of  that  court 
within  seven  years  from  the  rendition  of  the 
judgment.  Id.  In  Michigan  the  lien  on 
realty  by  execution  is  void  after  tlie  ex- 
piration of  five  years  from  the  making  of 
the  levy,  unless   the   property   is  sooner   sold 
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not  within  the  Ohio  statute  rehiting  to  dormancy.--  ^\^le^e  a  statute  provides  for 
•registration  of  a  judgment  and  authorizes  execution,  an  execution  issued  pursuant 
thereto  is  on  the  original  judg-ment,-^  and  such  statute  is  not  given  a  retrospective 
operation  by  applying  it  to  uphold  a  judgment  registered  under  the  act,  but  ren- 
dered prior  to  the  enactment  of  the  statute."*  A  statute  authorizing  an  order  for 
execution  without  notice  after  the  lapse  of  five  years  from  the  rendition  of  judg- 
ment, and  before  the  same  is  barred,  is  valid  as  to  all  judgments  rendered  after  its 
passage.^^  An  order  for  the  enforcement  of  a  judgment  is  authorized  by  statute  in 
California,^"  and  this  is  equivalent  to  authorizing  an  execution  on  a  money  judg- 
ments^ In  New  York  a  decree  for  the  payment  of  money  into  the  surrogate's 
court  may  be  enforced  by  execution,  whether  the  sum  to  be  paid  consists  in  costs 
a]one  or  otherwise.^*  The  transfer  of  an  execution  must  be  in  writing  to  put  the 
legal  title  in  the  transferee  and  authorize  him  to  proceed  in  his  own  name.-^  A 
waiver  of  exemption  restricted  to  proceedings  under  a  landlord's  warrant  is  inap- 
plicable to  an  execution  on  an  ordinary  judgment  against  the  debtor.^"  In  the  ab- 
sence of  statutory  inhibition,  an  ordinary  execution  may  issue  on  a  judgment 
a.gainst  a  city  of  the  first  class  in  Oklahoma. ^^  Execution  will  not  ordinarily  go 
against  a  decedent's  property  unless  pursuant  to  judgment  which  carries  a  lien  re- 
lating to  decedent's  lifetime. ^^  In  Texas  the  solvency  or  insolvency  of  a  decedent's 
estate  does  not  affect  the  right  to  execution  against  an  independent  executor.'^ 

§  3.  Stay  and  how  procured.^* — In  addition  to  the  stay  usually  allowed  by 
statute  under  specified  conditions,  a  stay  may  result  from  appeal  or  other  proceeding 
suspensive  of  the  judgment,^^  or  may  be  granted  when  there  are  equities  thereto.^" 
Where  it  is  sought  to  stay  an  execution  against  mortgaged  realty  on  the  ground  of 
estoppel  by  statements  of  the  mortgagee,  leading  a  purchaser  to  believe  the  lien  had 
been  released,  the  evidence  should  be  precise,  clear,  and  unequivocal  to  warrant  the 
relief.^^  It  will  not  be  staj^ed  as  matter  of  right  of  the  judgment  defendant  be- 
cause he  has  pending  an  attachment  in  his'  own  favor  of  the  judgment  plaintift''s 
money  in  his  own  hands,  unless  the  money  be  tendered  into  court.^*  A  circuit 
judge  has,  by  statute  in  Florida,  full  power,  either  in  term  time  or  vacation,  to 


thereon  under  Comp.  Laws  §  9233.  Bliss  v. 
Slater  [Mich.]  13  Det.  Leg.  N.  216,  108  N. 
W.    86. 

21.  The  lapse  of  over  fifteen  years  be- 
tween the  rendition  of  a  decree  before  the 
issuance  of  execution  thereon  bars  the  right 
thereto.  Quinnin  v.  Quinnin  [Mich.]  13  Det. 
Leg.   N.   215,    107   N.   W.    906. 

22.  Rev.  St.  1906,  §  5380.  Peeke  v.  Fitz- 
patrick    [Ohio]    78    N.    E.    519. 

23.  Jefferson  County  Sav.  Bank  v.  Miller 
[Ala.]    40    So.    513. 

24.  A  statute  (Acts  1903.  p.  273)  author- 
izing execution  on  a  judgment  registered 
as  provided  therein  is  not  given  retrospec- 
tive operation  by  applying  it  to  uphold 
an  execution  on  a  judgment  registered  un- 
der the  act,  but  rendered  prior  to  its  en- 
actment, the  lien  having  been  intact  dur- 
ing the  life  of  the  judgment.  Jefferson 
County  Sav.  Bank  v.  Miller   [Ala.]   40   So.   513. 

25.  St.  1895,  p."  38,  c.  33.  Water  Supply 
Co.   V.    Sarnow,   1   Cal.    App.    479,    82    P.    689. 

2G.  Code  Civ.  Proc.  §  685.  Water  Supply 
Co.  V.  Sarnow,  1  Cal.  App.  479,  82  P.  689. 

27.  Water  Supnly  Co.  v.  Sarnow,  1  Cal. 
App.    479,   82   P.    689. 

28.  Under  Code  Civ.  Proc.  §  2554.  In  re 
Hirsch's    Estate    [N.    Y.]    78    N.    E.    294. 


29.  Screws  v.  Anderson,  124  Ga  361,  52  S. 
E.    429. 

30.  Schock  v.  Waidelich,  27  Pa.  Super.  Ct. 
215. 

31.  Beadles  v.   Smyser   [Okl.]    87   P.   292. 

32.  See  Estates  of  Decedents,  §  6,  7  C.  L. 
1386. 

33.  Execution  held  properly  awarded 
against  a  decedent's  estate  on  a  judgment 
against  an  independent  executor  under  Rev. 
-t.  1895.  art.  1996,  irrespective  of  the  ques- 
tion of  solvency  or  insolvency  of  tlie  es- 
tate. Hartz  V.  Hausser  [Tex.  Civ.  App.]  14 
Tex.   Ct.    Rep.    141,    90   S.   W.   63. 

34.  See   5   C.   L.    1385. 

35.  See    Appeal    and    Review,    7   C.    L.    159. 
3G.     The    re-establishment    of    a    creditor's 

security  on  a  mortgage  debt  before  issu- 
ance of  execution  is  good  cause  for  staying 
execution,  wliere  tlie  default  of  the  mortga- 
gor was  merely  the  prompt  paj^ment  of  taxes. 
Fox  V.  Helmuth,  27  Pa.  Super.  Ct.  81.  Pay- 
ment of  taxes  before  levy  of  execution  on  a 
judgment  taken  on  a  bond  accompanying 
a  mortgage  lield  cause  for  staying  execu- 
tion, though  plaintiff  was  not  notified  of  tlie 
payment  and  the  receipt  ■was  not  exhibited 
as  required  by  the  mortgage  on  which  judg- 
ment  was    taken.     Id. 
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stay  an  execution  issued  from  and  returnable  to  the  circuit  court  in  cases  at  law,^' 
and  in  such  cases  resort  to  equity  is  unnecessaxy,  where  there  is  no  independent 
equity  aj^art  from  tlie  execution.*" 

§  4.  Procedure  to  procure  issuance  of  writ.^'^ — A  docket  entry  by  a  justice  of 
the  issuance  of  an  execution  is  not  essential  to  the  Yalidity  of  the  process  in  ^Mis- 
souri.*^ 

§  5.  Power  to  alloiv  or  issue  and  to  recall  writ}^ — A  justice  of  the  peace  has 
power  to  issue  an  alias  execution.**  An  execution  may  issue  on  a  judgment  with- 
out any  award  of  execution,*^  and  is  issuable  on  a  judgment  reviving  a  judgment, 
though  the  revivor  did  not  authorize  execution  except  under  the  original  judg- 
ment.**' In  Alabama  where  a  case  is  commenced  by  attachm-ent  issued  by  a  justice 
of  the  peace  and  levied  on  land,  the  city  court  of  Mobile  acquires  no  jurisdiction  by 
a  return  of  the  proceedings  to  that  court,*''  and  its  proceedings  on  a  motion  to  sell 
the  land  are  void,*^  the  circuit  court  alone  having  such  power.*^  In  Forth  Dakota, 
execution  may  be  issued  on  a  justice  of  the  peace  judgment  after  five  years  from  its 
rendition  when  it  has  been  transcribed  to  the  circuit  court  within  that  time,^°  but 
trauscription  to  the  circuit  court  ends  the  power  of  the  justice  to  issue  execution  in 
Xorth  Dakota. ^^  A  statutory  provision  that  execution  shall  not  issue  within  24 
hours  of  the  entry  of  judgment  is  for  the  benefit  of  the  debtor  and  may  by  him  be 
waived  by  a  proper  agreement  filed  in  court.^-  In  the  absence  of  statutory  inhibi- 
tion, an  ordinary  execution  may  issue  on  a  judgment  against  a  city  of  the  first  class 
in  Oklohoma.^^  An  order  of  the  surrogate's  court  gi-anting  leave  to  issue  execution 
against  an  administrator  is,  except  on  appeal  therefrom,  conclusive  evidence  of  as- 
sets applicable  to  the  judgment.^*  An  execution  may  be  recalled  and  reformed  to 
meet  modifications  in  the  judgTtient.^^ 

§  6.  Form  and  contents  of  writ.^^ — Where  damages  are  recovered  on  each  of 
several  counts  of  a  petition  for  specific  sums  stated  therein,  execution  is  properly  is- 
sued for  the  sum  total  as  constituting  one  judgment,  though  the  clerk  failed  to  so 
enter  it  in  form,'^^  and  separate  executions  on  each  count,  in  such  case,  are  not  au- 
thorized.^^ Under  the  Michigan  statutes  an  execution  is  void  which  directs  a  levy 
on  the  debtor's  property  and  in  the  absence  of  an  order  of  court  in  the  alternative  to 
take  the  body  of  the  debtor.^^  Such  writ  is  incapable  of  amendment,^"  but  in  Maine 
an  execution  is  held  to  be  amendable  as  a  judicial  writ.^^     Where  an  execution  on 


37.  Schwab  v.  Edge  [Pa.]   64  A.  80. 

38.  Hanscom  v.  Chapin,  27  Pa.  Super.  Ct. 
B46. 

35).  Rev.  St.  1892,  §  1196.  construed.  Bar- 
nett  V.  Hickson   [Pla.]   41  So.  606. 

40.  Barnett  v.  Hickson   [Fla.]   41  So.   606. 

41.  See  5   C.  L.   1385. 

42.  Commercial  Real  Estate  &  Brokerage 
Co.  V.  Riemann   [Mo.  App.]   93  S.  W.  305. 

43.  See    5    C.    L.    1386. 

44.  Summons  on  garnishees  by  virtue  of 
alias  execution  issued  by  justice  of  the 
peace  held  to  confer  jurisdiction  of  them  on 
the  court.  Commercial  Real  Estate  &  Bro- 
kerage Co.  V.  Riemann  [Mo.  App.]  93  S.  W. 
305. 

45.  Hartz  v.  Hausser  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  141,  90  S.  W.  63;  Taylor  v. 
Doom  [Tex.  Civ,  App.]  16  Tex.  Ct.  Rep.  172, 
95    S.   W.    4. 

46.  Taylor  v.  Doom  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  172,  95  S.  W.  4. 

47.  Acts  1871-72,  p.  109,  and  Code  1896,  §§ 
574,  944,  construed  in  connection  with  sec- 
tions 481  and  1977  of  the  Code.  Moog  v. 
McDermott   [Ala.]    40   So.   390. 
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48,   49.     Moog   v.   McDermott    [Ala.]    40    So. 

50.  Rev.  Codes  1899,  §§  5498,  550«,  6723, 
construed.  Helton  v.  Schmarback  [N.  D  1 
106  N.  W.  36. 

51.  Holton  v.  Schmarback  [N.  D.l  106 
N.    W.    36. 

52.  Agreement   held   sufficient  as  a  waiv 
er.     Washington  Nat.   Bank  v.   Williams,   190 
Mass.   497,    77   N.   E.    383. 

53.  Beadles    v.    Smyser    [Okl.]    87    P.    292. 

54.  Under  Code  Civ.  Proc.  §  2552.  In  re 
Weil's  Estate,  110  App.  Div.  67,  96  N.  T.  S. 
1017. 

55.  Seymour  v.  Bruske  [Mich.]  12  Det. 
Leg.    N.    520,    104    N.    W.    691. 

50.     See  5  C.  L.  1386. 

57,  58.  Sheridan  v.  Fbrsee,  114  Mo.  .App. 
588,    90    S.    W.    120. 

59.  Comp.  Laws,  §§  10,301,  10,305,  con- 
strued. Sink  V.  Oceana  Circuit  Judge 
[Mich.]    13   Det.  Leg.  N.   680,  109  N.  W.   115. 

60.  Sink  v.  Oceana  Circuit  Judge  [Mich.] 
13   Det.   Leg.   N.    680,    109   N.   W.    115. 

61.  Hamant   v.   Creamer    [Me.]    63    A.    736. 
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a  judgment  bearing  interest  was  issued  four  years  after  rendition  of  the  judgment, 
no  variance  was  shown  by  reason  of  the  amount  for  which  it  issued,  being  larger 
than  the  original  amount  of  the  judgment. "^^  While  under  former  practice  a  ven- 
ditioni exjjonas  was  necessary  in  a  suit  begun  by  attachment  in  order  to  sell  the 
attached  goods  or  lands,°"  it  is  now  necessary  in  North  Carolina  only  to  issue  a  gen- 
eral execution  in  such  case/'*  which  vests  the  sherifE  with  as  much  power  as  if  an 
execution,  in  the  form  of  a  venditioni  exponas,  had  been  issued  to  him  specially  com- 
manding him  to  sell  the  property  attached.'^" 

§  7,  Quashal  of  writ.'^^ — An  execution  will  not  be  quashed  for  irregularities 
of  procedure  occurring  prior  to  the  judgment  on  which  it  is  based."^ 

§  8.  The  levy.  A.  Leviahh  property  and  order  of  leviability.^^ — Speaking 
generally,  whatever  is  tangible  property'^'*  owned^°  by  the  judgment  debtor,  and  not 
exempt,"  is  leviable.  Thus,  levy  may  be  made  on  property  transferred  by  the 
debtor  under  a  condition  precedent  which  has  never  been  fulfilled,^^  and  may  not 
be  made  where  his  title  has  been  divested  by  rescission."  It  is  not  essential  that  the 
]H'operty  be  in  defendant's  possession,'*  or  that  his  ownership  of  chattels  be  un- 
qualified.'^'^ The  extent  to  which  equitable  interests  in  land  may  be  levied  on  de- 
pends on  statute.'^  A  purchaser's  right  must  be  matured,^'^  and  if  a  vendor 
rescinds,'^  or  the  contract  to  purchase  be  abandoned,'^^  the  land  becomes  leviable 
again  as  his.  In  some  states  levy  may  be  made  on  property  in  a  fraudulent  grantee's 
hands.^°  By  statute  in  California  a  levy  on  personalty  cannot  be  sustained  where 
prior  thereto  the  personalty  had  been  sold  by  the  judgment  debtor,  and  the  sale  ac- 


es. Taylor  v.  Doom  [Tex.  Civ.  App.]  16 
Tex.  Ct.   Rep.   172,   95   S.   W.   4. 

«3.  64.  Code  §  370.  May  v.  Getty,  140  N. 
C.    310,    53    S.    B.    75. 

65.  May  v.  Getty,  140  N.  C.  310,  53  S.  K. 
75. 

66.  See    5    C.   L.    13S6. 

67.  Mistake  of  newspaper  publisher  in 
affidavit  of  publication  held  not  ground  for 
quashing  execution  on  judgment  rendered 
on  the  faith  of  due  publication.  Harbert  v. 
Durden,   116  Mo.  App.   512,  92   S.  W.   746. 

68.  See  5  C.  L.  1386.  What  are  leviable 
as  fixtures  or  as  movables,  see  Bronson  on 
Fixtures,    §§    92-98. 

69.  See  Property,  6  C.  L.  1106;  Real  Prop- 
erty, 6  C.  L.  1248,  and  topics  relating  to 
specific    kinds    of    property. 

70.  See  Descent  and  Distribution,  7  C. 
L  1137;  Deeds,  etc.,  7  C.  L.  1103;  Gifts,  5  C. 
L,  1587;  Sales,  6  C.  L.  1320,  and  like  topics 
suggestive  of  modes  of  acquiring  owner- 
ship. In  the  absence  of  fraud  or  collusion, 
a  crop  grown  on  a  married  woman's  land  is 
not  subject  to  execution  against  her  hus- 
band merely  because  he  assisted  in  making 
the  crop.  At  most  the  husband's  creditors 
would  only  be  entitled  to  reach  what,  if  any- 
thing, might  be  due  the  husband  for  his 
services  by  process  of  garnishment.  Dollar 
V.  Busha,  124  Ga.  521,  52  S.  E.  615.  Prop- 
erty acquired  by  a  corporation,  succeeding 
one  that  had  been  dissolved,  in  payment  of 
a  debt  due  the  dissolved  company  is  not 
subject  to  execution  for  a  debt  owing  by  the 
dissolved  company.  Houston  Ice  &  Brewing 
Co  v  Stratton  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.    887,    89    S.    W.    HH. 

'71.  See  Exemptions,  5  C.  L.  1400;  Home- 
steads. 5  C.  L.  1689. 

72.  Property  in  the  hands  of  a  trustee  for 
the"*benefit   of   creditors   under   a   conditional 


assignment,  the  condition  of  w^hich  ■was  nev- 
er complied  with,  is  subject  to  execution  for 
the  debts  of  the  assignor.  Peeples  v.  Slay- 
den-Kirksey   Woolen   Mills    [Tex.    Civ.    App.] 

14  Tex.   Ct.  Rep.   144,   90   S.  W.   61. 

73.  Property  sold  to  an  execution  defend- 
ant under  contract  which  is  rescinded  be- 
fore levy  is  not  subject  to  a  valid  levy. 
Baker  v.   Drake    [Ala.]    41   So.   845. 

74.  Hollinshed  v.  Woodard,  124  Ga.  721, 
52   S.  E.   815. 

75.  Goods  in  the  hands  of  a  conditional 
vendee  are  subject  to  levy  by  his  creditors 
irrespective  of  any  reserved  riglits  of  the 
vendor.  Duplex  Printing  Press  Co.  v.  Clip- 
per   Pub.   Co.,    213    Pa.    207,    62    A.    841. 

76.  Especially  for  the  satisfaction  of  a 
judgment  for  the  purchase  money  of  tlie 
land.  Revisal  1905,  §  629,  construed.  Mc- 
Peters   v.    English    [N.   C]    54    S.    E.   417. 

77.  The  interest  of  a  vendee  in  a  contract 
for  the  sale  of  land  on  which  a  portion  only 
of  the  purchase  price  has  been  paid  is  not 
subject  to  levy  and  sale  on  execution.  May 
V.   Getty,    140  N.   C.   310,   53    S.   E.   75. 

7S.  The  interest  of  a  vendor  in  land  which 
has  been  sold  by  him  on  a  credit,  and  a  lien 
expressly  retained  to  secure  the  payment  of 
the  purchase  money,  is  not  such  interest  as 
is  subject  to  levy  and  sale  under  execution 
until  there  has  been  a  rescission  of  the  sale. 
Rutherford    v.    Mothershed    [Tex.    Civ.    App.] 

15  Tex.    Ct.   Rep.    620,    92    S.   W.    1021. 

79.  May  V.  Getty,  140  N.  C.  310,  53  S.  E. 
75. 

SO.  In  Massachusetts,  an  execution  un- 
der a  judgment  recovered  against  an  ad- 
ministrator may  be  levied  on  land  of  the 
decedent  alleged  to  have  been  fraudulently 
conveyed  by  him.  Dunbar  v.  Kelly,  189 
Mass.    390,    75    N.    B.    740.  .  . 
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companied  by  immediate  delivery  and  followed  by  actual  and  continuous  change  of 
possession.^^  Glioses  in  action  and  mere  rights*-  are  not  leviable  on  execution,  but 
should  be  reached  by  garnishment  or  the  like.^'' 

The  principle  of  estoppel  has  been  held  applicable  to  prevent  a  levy  on  par- 
ticular property.''* 

Property  affected  with  a  public  interest}^ — An  ordinary  execution  against  a 
city  of  the  first  class  in  Oklohoma  cannot  be  levied  on  any  of  the  general  revenues 
of  the  city,  either  before  or  after  collection,*^  or  on  any  property,  real  or  personal, 
which  is  reasonably  necessary  for  government  purposes,*'  but  any  property  which 
is  not  reasonably  necessary  for  the  public  welfare,  held  by  the  city  as  private  propertv' 
for  its  benefit,  may  be  levied  on  and  sold  to  satisfy  an  execution.**  Property  of 
a  railroad  company  necessary  to  enable  it  to  perform  its  duties  to  the  public  is  not 
subject  to  \e\j  under  an  ordinary  writ  of  fieri  facias.*^ 

(§  8)  B.  2Iode  of  maling  levy.^^ — Either  an  actual  or  constructive  seizure 
of  chattels  is  necessary  to  constitute  a  valid  levy  thereon.''^  T\niether  there  has  been 
a  seizure  is  a  question  of  fact.^-  \Alien  goods  to  be  levied  on  are  in  possession  of  a 
mortgagee,  a  valid  levy  can  be  made  without  the  sheriff  actually  seeing  the  eoods.^^ 

(§8)      C.  Duty^to  mal-e  levy.'''' 

(§  8)  D.  Extent  and  adequacy  of  levy/"^ — The  presumption  is  that  a  writ  of 
execution  will  be  levied  on  property  subject  to  the  debt  only,9<5  and  that  property 
not  subject  to  execution  will  not  be  levied  on.^^  An  award  of  execution  adjudicates 
iothing  as  to  what  property  is,  or  is  not,  subject  to  the  judgment."*  The  defend- 
ant in  execution  may  point  out  to  the  officer  the  property  to  be  levied  upon,"''  but 
the  refusal  of  the  officer  to  levy  on  property  pointed  out  does  not  invalidate  a  levy 


81.  Evidence  held  sufRcient  to  sustain 
findings  showing  a  sale  witliin  Civ.  Code 
§  3440.  Castle  v.  Sibley,  1  Cal.  App.  648, 
82    P.    1067. 

82.  Neitlier  the  right  to  redeem  from  a 
foreclosure  sale  of  a  leasehold  interest  in 
realty  (Commerce  Vault  Co.  v.  Barrett  [111.] 
78  N.  E.  47),  nor  the  interest  of  a  debtor 
in  a  surplus  in  tlie  liands  of  a  sheriff  from 
tlie  sale  of  property  taken  and  sold  under  an 
execution,  is  subject  to  levy  and  sale  under 
an  execution  (Id.),  A  surplus  remaining 
•in  the  hands  of  a  sheriff  from  the  sale  of 
property  taken  and  sold  under  an  execution 
is  not  specific  moneys  in  tlie  custody  of  the 
law  (Id.),  but  the  interest  of  the  debtor 
therein  is  a  mere  chose  in  action  (Id.). 
Hence  it  is  not  subject  to  levy  and  sale  un- 
der execution.  Id.  An  unliquidated  claim 
as  legatee  or  otherwise  of  a  judgment  debtor 
against  the  estate  of  a  debtor's  ancestor  is 
not  subject  to  levy  and  sale  on  execution  in 
New  York.  Code  Civ.  Proc.  §  708,  subd.  1, 
■construed.  Arkenburgh  v.  Arkenburgh,  99 
N.  Y.  S.  1127.  The  mere  statutory  right  to 
redeem  from  execution  sale  is  not  leviable. 
Wallace  v.  Markstein    [Ala.]   40  So.   201. 

S3.  See  Garnishment,  5  C.  L.  1574;  Cred- 
itors' Suit,  7  C.  L.  1007.  Crop  grown  on  a 
married  woman's  land  not  subject  to  execu- 
tion against  her  husband  merely  because  he 
assisted  in  making  the  crop.  At  most  tlie 
husband's  creditors  would  only  be  entitled 
to  reach  what,  if  anything,  might  be  due  the 
husband  for  liis  services  by  process  of  gar- 
nishment. Dollar  V.  Busha,  124  Ga.  521,  52 
S.    E.    615. 

84.  Where  the  sale  of  partnership  prop- 
erty   to    secure    payment    of    judgment    notes 


given  in  payment  for  the  interest  of  a  retir- 
ing partner  would  result  in  injury  to  per- 
sons who  had  relied  on  the  retiring  partner's 
acts  and  representations,  the  retiring  part- 
ner and  through  him  his  assignee  of  the 
notes  are  estopped  to  subject  the  partner- 
ship property  to  sale  on  execution  under  a 
judgment  on  the  notes.  Kreamer,  Stevenson 
&    Co.    V.    Smith    [Pa.]    64    A.    542. 

S.-j.     See  5  C.  L.   1388,  n.   21  et  seq. 

86,  87,  SS.  Beadles  v.  Smyser  [Okl.]  87  P 
292. 

89.  Ties,  rails,  lumber,  water  pipe,  .iron 
pipe,  etc.,  used  for  emergency  purposes  by 
railroad,  held  not  subject  to  levy.  Margo 
v.  Pennsylvania  R.  Co.,  213  Pa.  4  68,  62  A. 
1081. 

90.  See  5  C.  L.  1388.  As  against  corpora- 
tions, see  Clark  &  M.   Corp.,   §   772. 

91.  Sanders  v.  Carter,  124  Ga.  676,  52  S.  E. 
887.  Wliere  the  officer  merely  went  to  the 
house  of  the  defendant  and  informed  a  mem- 
ber of  the  houseliold  that  he  had  levied  on  a 
lieap  of  cotton  which  he  had  seen  in  one  of 
the  rooms  of  the  house  and  left  without  see- 
ing the  defendant,  and  did  not  even  make  an 
entry  of  such  "levy"  on  the  writ,  there  was 
no  seizure  sufficient  to  constitute  a  levy.    Id. 

92.  Sevey  v.  Chappuis  Co.,  116  La.  759. 
41    So.    62. 

93.  Annexing  inventory  to  return  held 
sufficient  to  show  levy  on  goods  in  possession 
of  ^mortgagee.  Avon-by-the-Sea  Land  & 
Imp.  Co.   V.   McDowell    [N.   J.   Eq.]    62  A.   865. 

94.  See   5   C.  L.   1401. 
9.-..     See   5   C.  L.    1389. 

9fi,  97.  98.  Hartz  v.  Hausser  [Tex.  Civ. 
App.]    14    Tex.   Ct.   Rep.   141,    90    S.   W.    63. 


1620 


EXECUTIONS  §  8E. 


7  Cur.  Law. 


on  other  property."^  The  levy  of  an  execution  on  pro-perty  of  the  defendant  in  the 
"writ  is  presumed  to  be  sufficient  as  long  as  the  property  remains  in  legal  custody,* 
and  this  rule  is  not  changed  by  a  statute  authorizing  the  issuance  of  concurrent 
and  successive  writs  of  execution/  but  this  presumption  may  be  rebutted  by  proof  of 
the  insufficiency  of  the  levy,^  or  that'  the  property  has  been  restored  to  the  defend- 
ant.* The  burden  is  on  a  plaintitf  seeking  a  second  levy  to  show  that  the  former  levy 
was  insufficient.*  Where  an  officer  gives  the  debtor  a  receipt  for  less  than  the 
amount  of  the  debt,  a  recital  therein  that  it  is  in  full  of  the  debt  is  an  error  which 
corrects  itself.'^  The  validity  of  a  levy  is  not  affected  because  of  being  made  on  an 
entire  tract  of  land  when  the  debtor  owns  merely  an  undivided  interest  therein,*  nor 
because  the  officer  has  taxed  and  caused  to  be  satisfied  unauthorized  fees  therefrom,'' 
nor  when  tlirough  clerical  misprision  interest  is  erroneously  charged,  if  there  is 
sufficient  in  the  writ  taken  in  connection  with  other  facts  to  identify  it  with  the 
judgment.^"  An  execution  issued  largely  in  excess  of  the  amount  actually  due  is 
fraudulent  as  to  subsequent  lien  creditors,^^  and  the  claim  which,  standing  alone, 
would  be  valid  must  fall  with  the  fraudulent  one  with  which  it  is  combined. ^- 

(§8)  E.  Conflicting  levies  and  liens;  prioritiesP — The  legal  fiction  that 
there  are  in  law  no  divisions  or  fractions  of  a  day  does  not  apply  to  transactions 
between  parties  where  priority  of  right  becomes  a  question  of  fact.^*  In  Michigan, 
mortgaged  property  levied  on  must  be  sold  as  a' whole  subject  to  the  mortgage,^^  and 
a  sale  so  made  has  no  effect  on  the  rights  of  the  mortgagee.^*  To  preserve  the 
priority  of  a  mortgage  lien  on  chattels  over  the  lev}'  of  an  execution,  the  mortgagee 
is  required  by  statute  in  Iowa  to  furnish  a  verified  statement  on  demand,^^  which  is 
complied  with  if  the  statement  is  furnished  within  a  reasonable  time  before  sale 
xmder  the  levy,^*  containing  in  substance  all  that  the  statute  requires.^®  Where 
anterior  to  the  mortgage  the  mortgagor  had  procured  the  redemption  of  the  prem- 
ises from  an  execution  sale  on  the  promise  of  a  first  lien  to  the  person  furnishing 
tiiemonc}'-,  the  lien  thus,  acquired  was  superior  to  that  of  the  mortgage. ^^  A  claim 
for  taxes  assessed  and  levied  subsequent  to  the  passage  of  the  Pennsylvania  statute 
has  no  priority  over  a  mortgage  executed  and  recorded  prior  to  its  passage,^^  nor  have 
municipal  liens  priority  over  such  mortgages  under  the  act.^^     Where  a  fund  is  paid 


99.  Civ.  Code  §  5429.  HolUnshed  v.  Wood- 
ard,  124  Ga.  721,   52  S.   E.   815. 

1.  Hollinshed  v.  Woodard,  124  Ga.  721. 
52   S.   E.   815. 

2.  Ford    V.    Bigger    [Arlc.]     97    S.    W.    65. 

3.  Kirby's  Dig.  §§  3211,  3212.  Ford  v.  Big- 
ger   [Arli.]    97    S.    W.    65. 

4.  5,  e.     Ford  V.  Bigger  [Ark.]   97  S.  W.  65. 

7.  Gaar,  Scott  &  Co.  v.  Reesor  [Ky.]  91 
S.  "W.  717.  Evidence  held  insufflcient  to 
show  full  satisfaction  of  a  judgment  by 
payment  to  an  officer  having  the  execution 
in    hand.      Id. 

8,  9.     Hamant  v.  Creamer   [Me.]    63  A.   736. 

10.  Execution  held  sufficiently  identified 
with  judgment,  notwithstanding  error  of 
clerk,  to  sustain  judgment  on  appeal.  Ha- 
mant V.   Creamer    [Me.]    63   A.   736. 

11.  The  Act  of  13  Elizabeth  applied. 
"U'^eiskircher   v.    Volk,    29    Pa.    Super.    Ct.    611. 

12.  Weiskircher  v.  Volk,  29  Pa.  Super. 
Ct.    611. 

13.  See   5   C.   L.   1389. 

14.  Where  defendant  claimed  equal  right 
with  complainant  under  a  mortgage  exe- 
cuted on  the  same  day  that  complainant's 
was  executed,  defendant's  failure  to  prove 
that  his  mortgage  was  executed  at  the  same 


time  as  complainant's  was  fatal  t»  defend- 
ant's claim.  New  England  Mortg.  Sec.  Co 
V.   Fry    [Ala.]    42   So.    57. 

15.  Comp.  Laws  1897,  §  10,318.  Munger 
V.  Sanford  [Mich.]  13  Det.  Leg.  N.  146,  107 
N.    W.    914. 

IG.  Munger  v.  Sanford  [Mich.]  13  Det. 
Leg.  N.  146,  107  N.  W.  914.  Hence,  when 
chattels  are  sold  on  execution  pursuant  t» 
the  statutory  provision,  the  officer  cannot 
retain  a  '  surplus  arising  from  the  sale  f» 
stand  in  the  place  of  so  much  of  the  prop- 
erty covered  by  the  mortgage.      Id. 

17.  Code  §  3987.  Becken  v.  Keystone  Mfg. 
Jev/elry  Co.    [Iowa]    106   N.   W.    622. 

18.  Becken  v.  Keystone  Mfg.  Jewelry  Co. 
[Iowa]    106    N.    W.    622. 

1!>.  Omission  of  calculation  of  interest 
from  the  statement  held  immaterial.  Becken 
V.  Keystone  Mfg.  Jewelry  Co.  [Iowa]  108 
N.    W.    622. 

20.  New  England  Mortg.  Sec.  C».  v.  Fry 
[Ala.]    42    So.    57. 

21.  Act  June  4,  1901,  P.  L.  364.  Caner  t 
Bergner,    27    Pa.   Super.   Ct.    220. 

22.  Martin  V.  Greenwood,  27  Pa.  Super. 
Ct.    245, 
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into  court  for  distribution,  an  execution  creditor's  rights  are  not  affected  by  the 
failure  of  a  landlord  claiming  a  portion  of  the  fund  for  rent  to  give  notice  of  his 
claim  prior  to  the  sheriif  s  sale.-^  Delay  on  the  part  of  a  sheriff  in  levying  an 
execution  is  not  such  fraud  as  will  cause  a  loss  of  the  lien  as  matter  of  law  in  favor 
of  a  subsequent  execution  creditor.-*  The  lien  acquired  by  levy  of  attachment  is 
not  lost  by  the  issuance  of  a  general  execution  in  North  Carolina.^^  Levy  of  execu- 
tion being  made  merely  for  security,  the  lien  is  void  as  to  other  creditors.-^  Unless 
the  res  is  under  seizure,  tlie  court  cannot  proceed  to  rank  the  privilege  on  it.^^ 

(§8)  F.  Relinquishment  and  dissolution  of  levy.-^ — \Miere  a  levy  is  made  on 
property  which  has  been  previously  attached,  the  validity  of  the  \qyj  does  not  de- 
pend on  the  continuance  of  the  attachment.'^  A  plaintiff  controls  his  writ  and  has 
tlie  right  to  recall  it  at  any  time,^''  and  when  the  right  is  exercised,  all  third  opposi- 
tions claiming  the  proceeds  of  the  expected  sale  necessarily  fall  with  the  writ.^^  An 
officer  is  only  authorized  to  accept  money  in  payment  of  an  execution  in  his  hands.^^ 

(§8)  G.  Release  of  property  on  receipts  or  forthcoming  or  delivery  honds.^^ 
— In  a  suit  on  a  forthcoming  bond,  the  only  issue  to  be  decided  is  whether  or  not 
there  has  been  a  breach  of  the  bond.^* 

(§8)     H.  Liability  of  officer  for  loss  of  property  levied  upon}^ 

(§8)  /.  Rights  as  to  custody  of  property  levied  on  and  incidental  to  talcing 
possession. — By  the  common  law  an  ofBcer  making  a  levy  is  authorized  to  maintain 
an  action  against  any  person  who  unlawfully  talies  from  his  possession  chattels 
levied  on  under  lawful  process,^^  and  where  one  by  threats  or  promises  to  hold 
harmless  induces  a  constable  to  deliver  property  held  under  a  levy,  he  is  liable  for 
all  damage  which  results  to  the  constable  from  such  delivery.^^  An  officer  who  at- 
taches chattels  or  takes  them  on  execution  cannot  maintain  his  right  and  retain  his 
special  property  in  them  without  talring  them  into  his  possession  and  keeping  them,*' 
and  an  officer  seeking  to  replevin  chattels  on  which  he  claims  to  have  levied  an  exe- 
cution has  the  burden  of  showing  that  he  had  a  special  property  therein  when  the 
action  of  replevin  was  brought.'®  When  execution  is  recalled  the  court  may  order 
rights  acquired  under  the  levy  to  be  saved.*" 


23.  Act  June  16,  1836,  P.  L.  755,  §  83,  con- 
strued. Wadas  v.  Sharp,  27  Pa.  Super.  Ct. 
233. 

24.  "Wadas  v.  Sharp,  27  Pa.  Super.  Ct.  233. 
Delay  on  the  part  of  a  sheriff  in  levying 
an  execution,  caused  entirely  by  the  sheriff 
who  believed  and  had  good  reason  to  be- 
lieve that  defendant  was  endeavoring  to  pay 
the  amount  of  the  judgment,  held  insuffi- 
cient to  cause  the  loss  of  the  lien.     Id. 

25.  Where  the  land  of  a  nonresident  has 
been  attached,  the  issuance  of  a  general  ex- 
ecution on  the  judgment  recovered  in  the 
action,  instead  of  first  having  the  land  which 
had  been  attached,  and  which  was  con- 
■demned  in  the  judgment  to  be  sold  under  a 
general  execution  to  be  issued  for  that  pur- 
pose, does  not  cause  a  loss  of  tlie  lien  ac- 
<iuired  by  the  levy  of  the  attachment,  in 
view  of  the  new  procedure  authorized  by 
Code  §  370.  May  v.  Getty,  140  X.  C.  310, 
53   S.   E.    75. 

26.  In   re   Thackara   Mfg.    Co.,    140    P.   126. 

27.  Sevey  v.  Chappuis  Co.,  116  La.  759, 
41    So.    62. 

2S.     See   3   C.  L.   1402. 

29.  Dunbar  v.  Kelly,  189  Mass.  390,  75 
N.  E.   740. 

30.  Evidence  held  sufficient  to  show  that 


the  action  of  the  sheriff  in  releasing  a  seiz- 
ure and  returning  the  writ  was  approved 
by  the  plaintiff.  Sevey  v.  Chappuis  Co.,  116 
La.  759,  41  So.   62. 

31.  Sevey  v.  Chappuis  Co.,  il6  La.  759, 
41    So.    62. 

32.  Proof  of  delivery  of  a  cow  to  a  sheriff 
in  part  payment  on  an  execution  is  unavail- 
ing to  show  satisfaction  of  the  judgment  to 
any  extent.  Gaar,  Scott  &  Co.  v.  Reesor 
[Ky.]    91   S.  W.   717. 

33.  See    5   C.   L.    1390. 

34.  Hence,  neither  the  legality  of  the 
levy  nor  the  authority  of  the  officer  to  make 
it  is  an  issuable  fact.  Oliver  v.  Warren,  124 
Ga.    549,    53    S.    E.    100. 

35.  See    3    C.    L.    1402. 

36.  Dickinson    v.    Oliver,    99    N.    T.    S.    432. 

37.  Turner  v.  Woodward,  123  Ga.  866,  51 
S.  E.   762. 

3S.  Rev.  Laws  c.  167,  §  45,  relative  to 
attachment  of  bulky  property,  held  inappli- 
cable to  a  seizure  of  goods  on  execution. 
Field  V.  Fletcher,  191  Mass.  494.  78  N.  E.  107. 

39.  Field  v.  Fletcher,  191  Mass.  494,  78 
N.    E.    107. 

40.  Seymour  v.  Bruske  [Mich.]  12  Det. 
Leg.  N.   520,   104  N.  W.   691. 
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(§8)  J.  Effect  of  death  of  dehtor.^^^ — Where  judgment  is  rendered  against 
iwo  and  one  dies,  execution  thereafter  issued  against  both  is  valid  against  the  sur- 
vivor, and  keeps  alive  the  judgment  lien  upon  the  survivor's  lands.*^ 

(§  8)  K.  Liahility  for  wrongful  levy.^^ — Where  several  defendants  are  charg- 
ed jointly  with  conversion  by  causing  levy  and  sale,  no  recovery  can  be  had  unless 
the  defendants  are  shown  to  be  joint  tortfeasors.*^  A  mere  agent  cannot  maintain 
an  action  for  the  alleged  conversion  of  his  principal's  property  by  levy  and  sale 
thereof  on  execution  as  the  property  of  another.**  Hence  the  burden  is  on  plain- 
tiff to  show  his  ownership  of  the  property.*^  The  refusal  of  the  officer  to  levy  on 
property  pointed  out  by  the  defendant  renders  the  officer  liable  to  him  for  such  ac- 
tual damages  as  he  may  sustain.**^  Where  an  indemnifying  bond  has  been  recjuired 
by  an  officer  under  the  Kentucky  statute,  Avhen  the  property  is  claimed  by  a  third 
person,  the  officer  is  exonerated  from  liability  for  the  damage,  if  the  bond  was 
.solvent  when  executed.*^  Exemplary  damages  may  be  awarded  for  making  a  mali- 
cious levy  and  sale  of  property  on  execution,*^  but  malice  in  making  a  levy  cannot 
be  implied  from  the  mere  fact  that  a  jury  might  consider  the  amount  unreasonal)le.*^ 
Where  a  waiver  of  exemption  is  restricted  to  proceedings  under  a  landlord's  war- 
rant, a  sheriff  is  liable  for  denying  an  exemption  on  an  execution  on  an  ordinary 
judgment  against  the  debtor.^"  The  market  value  of  property  at  the  time  of  an 
alleged  wrongful  levy  thereon,^^  and  whether  an  excessive  levy  was  maliciously  made,, 
have  been  held  to  be  questions  for  the  jury.^^ 

§  9.  Claims  of  third  persons  and  trial  thereof  J"^ — A  judgment  creditor  has 
nothing  more  than  a  lien  upon  the  interest  of  the  debtor  and  yields  to  every  equitable 
claim  existing  in  third  persons.-'*  Kjiowledge  on  the  part  of  the  judgment  creditor 
at  the  time  he  was  furnishing  the  goods  to  the  debtor,  for  which  the  judgment  on 
which  the  execution  issued  was  rendered,  that  claimant  was  asserting  any  claim  to 
the  property  levied  on,  is  an  immaterial  factor  in  determining  the  title.^°  A  mere 
lienholder  is  not  entitled  to  the  remedy  of  the  trial  of  the  rights  of  property,^"  but 
when  the  officer  in  making  the  levy  takes  possession  of  the  property  to  the  exclu- 


40a.      See  1  C.  L.  1182. 

41.  Dieboldt  Brewing  Co.  v.  Grabski,  7 
Ohio   C.    C.    (N.    S.)    221. 

42,  See   5  C.  L.   1391. 

43.  Livesay  v.  First  Nat.  Bank  [Colo.] 
86  P.  102.  And  neither  the  mere  giving  of 
an  indemnifying  bond  to  an  officer  by  each 
of  tlie  defendants  in  pursuance  of  their 
remedy  under  separate  writs  (Id.),  nor  tlie 
fact  that  they  joined  in  an  answer  to  the 
complaint,  is  sufficient  to  constitute  them 
joint    tortfeasors    (Id.). 

44,  45.     Smiley  v.  Hooper   [Ala.]   41   So.  660. 
4C.     Hollinshed    v.    Woodard,    124    Ga.    721, 

52   S.    E.    815. 

47.  Civ.  Code  Prac.  §  643.  Manning  v. 
Grinstead    [Ky.]    90    S.   W.   553. 

48.  Evidence  held  sufficient  to  warrant 
exemplary  damages.  Sparks  v.  Ponder  [Tex. 
Civ.  App.]    15  Tex.  Ct.  Rep.  380,  94  S.  W.  428. 

49.  Mills  V.  Larrance,  217  111.  446,  75  N. 
B.  555.  Error  in  instructing  in  an  action 
for  an  alleged  excessive  levy  that  if  plaintiff 
in  execution  points  out  and  directs  a  levy  on 
an  unreasonable  and  excessive  amount  of 
property  he  does  so  at  his  own  peril  held 
cured  by  another  instruction  unqualifiedly 
making  malice  the  gist  of  the  action.     Id. 

50.  Schock  V.  Waidelich,  27  Pa.  Super.  Ct. 
215.  Nor  is  he  relieved  from  such  liability 
by  a  recital  in  the  transcript  of  the  justice's 


docket  of  a  waiver  of  the  benefit  of  the 
exemption  laws  (Id.),  nor  by  an  indorsement 
on  the  writ  made  by  the  prothonotary,  un- 
der the  direction  of  the  plaintiff,  to  take 
notice  of  waiver  in  transcript  on  which  the 
writ    is    issued    (Id.). 

51.  Evidence  held  sufficient  to  sustain 
verdict  as  to  the  market  value  of  cotton 
wrongfully  levied  on  at  the  date  of  the  levy. 
Sparks  v.  Ponder  [Tex.  Civ.  App.]  15  Tex. 
Ct.   Rep.  380,  94  S.  W.  428. 

52.  Mills  V.  Larrance,  217  111.  446,  75  N. 
E.    555. 

53.  See  5  C.  L.   1391. 

54.  Magerstadt  v.  Schaefer,  110  111.  App. 
166.  Where,  at  the  time  of  seizure  of  prop- 
erty under  execution,  a  third  person  is  the 
owner  and  holder  of  a  prior  valid  lien,  and 
entitled  thereunder  to  the  immediate  posses- 
sion thereof,  the  seizure  is  invalid.  ICansas 
City  Wholesale  Grocery  Co.  v.  McDonald,  118 
Mo.  App.  471,  95  S.  TV.  279.  The  casual  re- 
mark of  the  president  of  a  corporation 
while  not  engaged  in  the  business  of  the 
company,  that  he  owned  certain  property, 
wliich  was  later  seized  for  his  debt  and 
claimed  by  the  corporation,  is  not  binding 
on  the  corporation  in  a  proceeding  to  retake 
the  property,  in  the  absence  of  evidence  of 
authority  to  him  from  the  corporation  to 
make  the  representation.  Collins  Ice  Cream 
Co.    V.    Normandie,    121    111.    App.    140. 
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sion  of  the  pledgee,  the  latter  is  entitled  to  the  remedy/^  unless  the  officer  makes  the 
lev}^  by  giving  the  possessor  of  the  property  notice  as  required  by  statute,  and  does 
not  take  the  property  into  his  possession.^*  When  the  claim  of  the  wife  to  owner- 
ship of  property  sought  to  be  subjected  to  satisfaction  of  a  judgment  against  her 
husband  falls,  her  demand  for  damages  for  its  alleged  wrong-ful  seizure  also  falls.^^ 
In  Maryland  the  fact  that  claimant  is  the  wife  of  the  debtor  is  no  ground  for 
quashing  a  proceeding  by  her  to  try  the  title  to  property  levied  on  and  sold  as  her 
husband's."*'  A  payment  made  by  a  wife  of  a  debt  of  her  husband  to  prevent  the 
sale  of  property  under  the  erroneous  belief  that  it  belonged  to  her  will  not  justify 
her  in  recovering  it  from  the  person  to  whom  it  Avas  made,  when  the  effect  of  the 
payment  was  to  cause  the  seizure  of  the  property  to  fall  and  the  writ  of  the  seizing 
creditor  to  be  returned.''^  Where  a  transfer  of  property  by  a  debtor  is  void  as 
against  his  creditors,  an  officer  making  a  levy  thereon  is  not  required  to  plead  and 
prove  the  debtor's  insolvency  to  sustain  his  claim  thereto  against  the"  claim  of  the 
transferee.*'-  In  Iowa,  notice  is  essential  to  perfect  the  claim  of  a  third  person,^-^ 
and  to  state  a  cause  of  action,  the  notice  must  be  pleaded.*'*  An  officer  usually  has 
the  right  to  demand  an  indemnifying  bond  when  the  claim  of  a  third  person  is 
l)rought  to  his  notice,**^  and  in  ^Vlissouri  may  do  so  when  the  claim  is  filed  after  the 
execution  is  levied,*'*'  though  the  execution  is  special ;"'  but  the  giving  of  a  bond  does 
not  constitute  a  condition  precedent  to  a  claimant's  right  to  have  the  question  of 
the  right  of  property  and  amount  of  damages  sustained  determined  on  a  petition 
under  the  Maryland  statute."*  The  obligor  in  an  indemnifying  bond  is  estopped  to 
assert  as  a  defense  against  liability  thereon  that  no  levy  of  execution  had  been  made 
when  the  bond  was  executed  where  the  recitals  of  the  bond  contradict  the  assertion.®** 
A  variance  as  to  the  name  of  the  maker  of  a  machine  levied  on  and  sold  by  virtue 
of  an  indemnifying  bond  is  not  necessarily  ground  for  releasing  the  liability  of 
either  the  principals'*'  or  surety  on  the  bond.'^  An  action  on  an  officer's  indemnify- 
ing bond  is  permitted  by  direct  statutory  provision  in  Kentucky  for  such  damages  as 
the  successful  claimant  may  be  entitled  to,^-  but  in  the  absence  of  malice  the  obligors 
are  not  liable  for  counsel  fees,"^  nor  for  fees  paid  for  witnesses  who  were  not  used, 
or  whose  claims  were  not  allowed,  in  the  action  to  determine  the  title  to  the  prop- 
erty,^* and  where  the  property  seized  was  a  merchant's  stock  of  goods,  legal  in- 
terest on  the  value  for  the  time  the  owner  was  deprived  of  its  use  would  not  be 
adequate  damages.'"  And  since  the  stock  of  goods  has  no  usable  value,'"  he  is  enti- 
tled to  recover  for  profits  lost  during  the  period  of  enforced  suspension  of  business"^ 
which  are  to  be  arrived  at  by  showing  the  average  profits  during  a  corresponding 
previous  average  period.'*   But  damages  to  his  future  business'^  or  credit  are  not  recov- 

55.  Baker    v.     Drake     [Ala.]     41     So.     845.]      65.     Smith    v.    Rogers,    191    Mo.    334,    90    S. 

56,  57,   58.     National    Bank    of   Cleburne    v.    "W.    1150. 
Citizens'    Nat.    Bank    [Tex.    Civ.    App.]    93    S.        66.     Where    property    was    attached    bv 


W.   209. 

59.  Pelletier  v.  State  Nat.  Bank  [La.]  41 
So.    640. 

60.  The  question  of  her  disability  to  sue 
can  only  be  raised  by  plea  in  abatement. 
Albert  v.   Freas    [Md.]    64   A.   282. 

61.  Pelletier  v.  State  Nat.  Bank  [La.]  41 
So.    640. 

62.  Calkins  v.  Howard  [Cal.  App.]  83  P. 
280. 

63.  Notice  held  insufficient  under  Code  §§ 
3906.  3991.  Shaw  v.  Tyrell,  129  Towa,  556, 
105   N.    W.    1006. 

64.  Petition  '■"^Id  in!=nfflc!ent  under  Code 
ss  3906,  3991.  Shaw  v.  Tyrell,  129  Iowa,  556, 
105   N.   W.    1006. 


constable  and  no  claim  was  mqde  by  any 
third  person  for  the  property,  and  the  at- 
tachment suit  proceeded  to  final  jud.£rment 
without  such  claim  being  asserted,  iDut  a 
claim  was  filed  after  execution  was  levied 
on  the  property,  the  case  was  within  P.ev. 
St.  1899,  §  4043,  entitling  a  constable  to  de- 
mand an  indemnifying  bond.  Smith  v.  Rog- 
ers,   191    Mo.    334,    90    S.    W.    1150. 

67.  Rev.  St.  1899,  §  4043,  construed.    Smith 
V.   Rogers,   191  Mo.   334,   90   S.  W.   1150. 

68.  Code    Pub.    Gen.    Laws,    art.    9,    §     47, 
Albert  V.   Freas    [Md.]    64   A.   282. 

69.  70,   71.      Smith   v.    Rogers,    191    Mo.    334, 
90   S.   W.    1150. 
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erable,^°  though  the  expense  of  procuring  a  forthcoming  bond  for  the  release  of  the 
stock  is  a  proper  element  of  damages.'''^  An  action  to  set  aside  is  the  better  remedy 
where  a  conversance  is  alleged  to  be  fraudulent.®^  On  the  trial  of  the  right  of  prop- 
erty, the  issue  is  whether  the  property  claimed  is  the  property  of  the  defendant  in 
the  writ  and  liable  to  its  satisfaction.^^  The  affidavit  in  a  claim  proceeding  must 
be  in  the  proper  court.®*  The  validity  of  the  execution  should  be  specially  attacked 
by  plea.®^  The  findings  must  clearly  determine  the  ownership.®®  In  a  proceeding 
to  try  the  right  of  property,  the  judgment  need  not  be  in  the  alternative  for  the 
property  or  its  value  under  the  Alabama  statutes.®''  In  Texas,  where  claimant  is 
defeated  in  a  trial  of  the  right  of  property,  the  court  must  adjudge  the  amount  of 
rent  and  hire  necessary  to  be  tendered  under  the  statute  in  case  claimant  desires  to 
return  the  property  unimpaired  together  with  damages  and  costs  in  satisfaction  of 
the  judgment.®®  Claimant  has  the  burden  of  establishing  his  claim,®^  it  being  pre- 
sumed that  the  levy  was  pursuant  to  an  existing  debt,^°  and  in  case  of  possession  in 
claimant,  the  plaintiff  must  prove  an  allegation  that  he  was  a  fraudulent  trans- 
feree.^^ 

§  10.     Appraisement.^^ 

§  11.  Execution  sales.  In  general.^^ — The  sheriff  in  making  a  sale  under  an 
execution  is  a  special  agent,^*  and  he  cannot  sell  and  convey  title  except  in  accord- 
ance with  the  law^^  giving  such  notice  as  the  statute  requires."''  It  is  a  common- 
law  rule  that  the  officer  who  commences  must  complete  the  execution  of  the  writ."" 
A  statutory  inhibition  against  a  sale  of  land  under  execution  by  a  constable  does  not 
extend  to  such  sales  by  sheriffs  of  city  courts  in  Georgia."® 


73.  Civ  Code  Prac.  §  643.  Manning  v. 
Grinstead    [Ky.]    90   S.    W.    553. 

73,  74,  75,  76,  77,  7S,  .79,  80,  81.  Manning 
V.   Grinstead   [Ky.]    90   S.  W.  553. 

83.  To  rid  a  title  of  an  alleged  fraudulent 
conveyance,  the  better  course  is,  after  judg- 
ment and  before  execution  levy  and  sale, 
to  bring  suit  to  set  aside  the  conveyance  in 
question,  and,  if  successful,  then  subject 
the  property  to  execution  process.  Welch  v. 
Mann,    193    Mo.    304,    92    S.    W.    98. 

83.  Code  1896,  §  4142.  Johnson  v.  Citi- 
zens' Bank  [Ala.]  39  So.  577.  Hence  clerical 
errors  in  the  judgment  may  be  corrected 
on   appeal.     Id. 

84.  An  affidavit  in  a  claim  proceeding 
involving  $500,  filed  in  the  circuit  court,  Is 
a  proceeding  in  that  court,  even  though  it 
is  made  before  a  justice  of  the  peace  and 
bears  a  caption  indicative  of  a  proceeding 
before  the  justice.  Dunaway  v.  Ferst  [Fla.] 
41    So.    451. 

85.  On  the  trial  of  the  right  of  property, 
the  validity  of  an  execution  cannot  be  ques- 
tioned except  by  special  plea  setting  up  the 
grounds  of  alleged  invalidity.  Courtney 
Shoe  Co.  V.  Policy  [Tex.  Civ.  App.]  16  Tex. 
Ct.    Rep.    325,    95    S.    W.    7. 

SO.  When  the  jury  finds  in  favor  of  the 
claimant  as  to  the  right  of  property,  it  is 
not  necessary  that  they  also  find  against 
the  defendant.  Albert  v.  Freas  [Md.]  64  A. 
282. 

87.  Code  1896,  §  4144.  Johnson  v.  Citi- 
zens'   Bank    [Ala.]    39    So.    577. 

88.  Rev.  St.  1895,  art.  4845.  Teague  v. 
Ryan    [Tex.  Civ.  App.]    96  S.   W.   936. 

89.  The  burden  of  proof  is  on  claimant  to 
establish  affirmative  plea  that  property  sold 
on    foreclosure    of    a    chattel    mortgage    was 


free   from   the   lien   of   the    mortgage.     Hirsh 
&   Co.    V.    Beverly,    125    Ga.    657,    54    S.    E.    678. 

90.  Where  a  mortgage  on  personalty  was 
foreclosed  and  levied  on  the  mortgaged  prop- 
erty, and  a  claim  interposed  after  proof  of 
possession  in  the  defendant  subsequently  to 
the  date  of  the  mortgage,  the  burden  was 
shifted  to  the  claimant  to  show  that  the 
property  was  not  subject.  Hirsh  &  Co.  v. 
Beverly,    125   Ga.    657,    54    S.    E.    678. 

91.  When  property  levied  on  is  in  the 
possession  of  a  third  person  claiming  to  own 
it,  tlie  burden  is  on  the  plaintiff  in  execution 
to  show  an  alleged  fraudulent  transfer  by 
the  debtor.  Claimant  held  entitled  to  judg- 
ment for  want  of  evidence  of  fraudulent 
transfer.  Courtney  Shoe  Co.  v.  Polley  [Tex. 
Civ.  App.]    16   Tex.   Ct.   Rep.   325,   95    S.   W.   7. 

93.     See    5    C.   L.    1392. 

93.  See    5   C.   L.    1393. 

94.  Fuller  V.  Exchange  Bank  [Ind.  App.] 
78    N.    E.    206. 

95.  Sale  held  invalid  for  failure  of  pur- 
chaser to  pay  amount  of  his  bid.  Fuller  v. 
Exchange   Bank    [Ind.   App.]    78   N.    E.    206. 

9G.  Publication  held  to  be  a  "newspaper" 
within  Cobbey's  Ann.  St.  1903,  §  1498  (sec- 
tion 497,  Code  Civil  Procedure),  and  section 
11,420.  Merrill  v.  Conroy  [Neb.]  109  N.  W. 
175.  Where  a  statute  requires  30  days'  no- 
tice of  a  sale  on  execution,  a  sale  on  the 
thirtieth  day  is  void.  Code  Civ.  Proc.  §  497, 
construed.  Young  v.  Figg  [Neb.]  107  N.  W. 
788. 

97.  Rucker    v.    Tabor    [Ga.]    54    S.    E.    959. 

98.  In  view  of  Civ.  Code  1895,  §§■  4290, 
4305.  Rucker  v.  Tabor  [Ga.]  54  S.  E.  959. 
Under  an  execution  issued  from  the  city 
court   of   Elberton,   the   sheriff   of   that   court 
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Rights  and  liahilities  of  lidder.^^ — The  interest  of  a  purchaser  at  an  execution 
sale  is  not  a  mere  lien,  but  is  more  appropriately  termed  an  inchoate  ownership, 
prior  to  the  expiration  of  the  time  for  redemption/  but  the  purchaser  is  sometimes 
said  to  have  acquired  the  legal  title^  even  when  the  sale  is  of  a  trust  estate.^  As 
respects  the  contract  of  purchase,  a  sale  under  execution  is  distinguishable  from  a 
judicial  sale  under  a  decree  condemning  specific  property.*  The  failure  to  pay  the 
amount  bid  at  an  execution  sale  invalidates  the  sale  when  the  execution  creditor  is 
not  himself  the  purchaser,^  but  a  plaintiff  who  buys  on  an  execution  sale  is  not 
excused  from  paying  the  amount  of  his  bid  when  it  exceeds  the  amount  due  under 
the  exfecution.^  Wlien  a  purchaser  at  a  sheriff's  sale  who  has  made  a  deposit  of  hand 
money  defaults  and  there  is  a  resale  for  a  less  price  on  heavier  terms  than  the  first, 
the  vendor  cannot  compel  the  first  purchaser  to  make  good  the  loss,^  but  he  will  be 
entitled  to  a  return  of  his  deposit  money,  less  the  proper  charges  and  expenses  of 
the  sale  in  which  the  deposit  was  made,^  and  the  fact  that  the  court  prescribed  the 
terms  of  resale  does  not  alter  the  rule.''  An  unauthorized  purchase  of  property  at  a 
sal-e  under  execution  may  be  ratified.^*'  A  bidder  is  entitled  to  a  certificate  of  sale 
free  from  an  attack  on  the  ground  that  the  land  sold  should  have  been  subdivided 
and  offered  in  separate  tracts.^^  A  resale  is  proper  on  the  refusal  of  the  bidder  to 
pay  the  amount  or  receive  the  certificate.^-  The  measure  of  damages  for  failure  of 
a  bidder  to  comply  with  the  terms  of  a  bid  at  a  sheriff's  sale  is  the  difference  in  price 
on  a  resale  fairly  conducted  on  terms  not  less  advantageous  to  the  purchaser  than 
the  first." 

Fees  and  costs.'^* — Costs  will  be  adjudged  against  the  judgment  debtor  up  to 
the  time  he  made  his  application  for  an  allowance  in  lieu- of  homestead;  costs  made 
thereafter  must  be  paid  by  the  execution  creditor.^^  The  plaintiff  as  purchaser  at 
his  own  sale  is  not  bound  to  pay  costs  to  be  relieved  of  his  bid  where  it  was  made 
for  a  sum  largely  in  excess  of  the  debt  through  a  mistake.^** 

§  12.  Return  and  confirmation  of  sale}"^ — A  statutory  provision  that  the  exe 
cution  shall  be  returnable  within  GO  days  after  its  receipt  by  the  officer  'excludes  the 
time  after  issuance  by  the  clerk  before  its  delivery  to  the  officer  for  service.^*  The 
return  of  a  sheriff  on  an  execution  as  "fully  satisfied"  is  insuflScient  to  show  relief 
of  the  debtor's  liability.^^     Where  an  officer's  return  shows  the  amount  received  by 


may  levy  on  and  sell  land.     Acts  1896,  p.  292, 
construed.      Id. 

99.     See   5   C.   L.   1393. 

1.  Hardin  v.  Kelley   [C.  C.  A.]    144  F.  353. 

2.  Youd  V.  German  Sav.  &  Loan  Soc.  [Cal. 
App.]    86   P.   991. 

3.  A  purchaser  of  trust  property  sold  for 
the  debts  of  a  cestui  who  is  entitled  to  a 
present  conveyance  under  Rev.  Laws  c.  178, 
I  1,  acquires  a  legal  title.  Lyons  v.  Urga- 
lones,   189   Mass.    424,    75   N.    E.    950. 

4.  A  sale  under  execution  is  distinguish- 
able from  a  judicial  sale  under  a  decree  con- 
demning specific  property  to  be  sold  by  a 
register  in  chancery  (McGaugh  v.  Deposit 
Bank  [Ala.]  40  So.  984),  in  that  the  court 
is  in  legal  effect  the  seller  at  a  judicial  sale, 
unlike  a  sheriff's  sale  on  ordinary  common- 
law  or  statutory  execution,  which  is  a  min- 
isterial act,  in  making  which  the  law  re- 
gards tlie  officer  and  not  the  court  as  the 
vendor  (Id.),  and  this  distinction  is  not  lost 
from  the  fact  that  the  decree  dir._  'ts  the 
register,  in  advertising  and  selling  the  lands. 
to  proceed  in  the  manner  prescribed  by  law 
for  the  sale  of  lands  levied  on  under  execu- 
tion   (Id.). 


5.  Fuller  v.  Exchange  Bank  [Ind.  App.] 
78   N.    E.    206. 

e.  Manger  v.  Sanford  [Mich.]  13  Det  Leg. 
N.    14  6,    107   N.   W".   914. 

7,  S,  9.  Pepper  v.  Deakyne,  212  Pa.  181, 
61    A.    805. 

10.  Purchase  by  attorney  held  ratified  by 
client.      Ford    v.    Bigger    [Ark.]    97    S.    W.    65. 

11.  Hence  where  a  100-acre  tract  was  of- 
fered and  bid  in  in  bulk  without  being  of- 
fered in  parcels,  the  bid  was  properly  reject- 
ed and  resale  made.  State  Bank  v.  Brown, 
128   Iowa.   665.   105  N.   W.   49. 

12.  AVhere  the  bidder  at  the  sale  refuses 
to  pay  the  money  or  to  receive  the  certifi- 
cate of  sale,  the  proceedings  are  not  satis- 
fled  and  tlie  sheriff  may  proceed  to  readver- 
tise  and  sell.  Andrews  v.  Scott,  113  111.  App. 
581. 

13.  Pepper  v.  Deakyne,  212  Pa.  181,  61  A. 
805. 

14.  See    5   C.   L.    1394. 

15.  Warns  v.  Reeck,  8  Ohio  C.  C.  (N.  S.) 
401. 

IC.  State  Bank  v.  Brown,  128  Iowa,  665, 
105    N.    W.    4  0. 

17.     See    5    C.    L.    1394. 
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bim  at  an  execution  sale  to  be  less  tban  tbe  debt,  a  recital  tbat  the  amount  received 
is  tbe  total  amount  of  the  debt  is  an  error  which  corrects  itself.-"  Confirmatiooi 
<;annot  be  had  under  the  Nebraska  statutes  in  the  absence  of  proof  of  publication 
of  notice  of  sale.^^  Until  reversed  or  set  aside  in  a  direct  proceeding  instituted  for 
that  purpose,  the  confirmation  of  an  execution  sale  is  conclusive  as  to  everything 
found  b}'  the  court  essential  to  its  legality.^^ 

§  13.  BedemptionP — The  right  to  redeem  does  not  exist  independently  of 
statute/*  and  when  the  provisions  of  the  statute  have  been  complied  with,  the  prop- 
erty is  freed  from  any  claim  of  the  purchaser.-^  It  is  a  mere  personal  privilege 
conferred  on  those  named  in  the  statute.-*'  The  right  of  redemption  is  neither 
property-^  nor  the  right  of  property,^^  and  is  not  assignable-"  nor  subject  to  levy 
and  sale  under  execution.^**  A  valid  tender  is  essential  to  mature  the  right, "^  and 
a  tender  by  a  stranger  has  been  held  sufficient.''^  The  effect  of  the  distinction  be- 
tween judicial  sales  and  execution  sales  proper  has  an  important  bearing  on  the 
right  of  redemption.^^  The  title  acquired  by  a  purchaser  of  real  property  at  an 
execution  sale  can  only  be  divested  by  a  valid  redemption."'*  In  South  Dakota  an 
attaching  creditor  whose  claim  has  not  been  reduced  to  judgment  cannot  redeem 
from  an  execution  sale,''^  nor  does  a  judgment  subsequently  ol)tained  relate  back 
so  as  to  give  him  the  right.'^  The  assignment  of  a  judgment  does  net  carry  with 
it  tlie  privilege  of  redeeming  property  as  a  judgment  creditor  in  Alabama,'"''  and 
this  rule  cannot  be  avoided  by  a  redemption  by  the-assignors,^^  hence  it  has  been 
held  that  the  assignee  is  a  necessary  party  complainant  to  a  bill  brought  by  the  as- 
signors to  enforce  redemption.^"  In  Alabama  the  statute  extending  the  right  of 
redemption  to  the  vendee  of  the  debtor  only  refers  to  a  person  to  whom  the  debtor 
may  have  sold  the  equity  of  redemption  before  the  sale  under  a  decree  or  mortgage, 
etc.'**' 


18.  Rev.  Civ.  Code  §  335.  Schroeder  v. 
Pehling-    [S.    D.]    108   N.   W.    252. 

19.  The  return  should  state  the  facts, 
showing  what  the  sheriff  did.  Cambers  v. 
First   Nat.    Bank,    144    F.    717. 

20.  Gaar,  Scott  &  Co.  v.  Reesor  [Ky.]  91 
S.    W.    717. 

21.  Mag-ney  v.  Roberts,  129  Iowa,  218,  105 
N.  W.  430.  And  an  affidavit  unsigned  by 
affiant  is  Insufficient  proof.  Comp.  St.  Neb. 
1903,  §§  6920,  6924.  6937,  7069,  construed.  Id. 
As  Is  also  a  recital  in  the  return  of  the  offi- 
cer.     Id. 

23.  Description  of  premises  in  notice  of 
execution  sale  held  not  subject  to  collateral 
attack.  Schroeder  v.  Pehling  [S.  D.]  108 
N.   W.    252. 

23.  See    5   C.  L.    1395. 

24.  Hardin  v.  Kelley  [C.  C.  A.]  144  F.  353; 
Wallace   v.   Markstein    [Ala.]    40    So.    201. 

25.  Wenham  v.  Schmitt.  219  111.  195,  7G 
N.  E.  375.  Hence  the  legality  of  a  redemp- 
tion is  not  affected"  by  the  fact  that  the 
person  entitled  to  the  redemption  money  is 
deprived  of  his  riglit  to  receive  it  at  once 
by  an  order  of  court  restraining  its  pay- 
ment pending  an  appeal  (Id.),  nor  by  the 
fact  that  the  amount  paid  does  not  include 
interest  till  the  determination  of  the  appeal 
(Id.). 

26.  Wallace  v.  Markstein  [Ala.]  40  So. 
201;  Wenham  v.  Schmitt,  219  111.  195,  76 
N.   E.    375. 

27.  28,  29,  30.  Wallace  v.  Markstein  [Ala.] 
40    So.    201. 

31.     Tender  for  purpose  of  redeeming  from 


foreclosure  sale  held  insufficient  under  Code 
Civ.  Proc.  §§  701-703.  Youd  v.  German  Sav- 
ings  &   Loan   Soc.    [Cal.   App.]    86   P.    991. 

32.  Where  the  facts  are  sufficient  to  put 
a  purchaser  on  inquiry  as  to  a  tender  being 
made  by  the  owner,  he  cannot  defeat  re- 
demption under  the  Kentucky  statute  1903. 
§  1684,  on  the  ground  that  tender  was  made 
by  a  stranger.  demons'  Adm'x  v.  Combs 
[Ky.]    89    S.    W.    113. 

33.  The  effect  of  the  distinction  between 
execution  sales  proper  and  judicial  sales  is 
that  a  purchase  by  a  judgment  creditor  at 
his  own  sale  for  a  sum  greater  than  the 
debt  operates  as  an  irrevocable  satisfaction' 
of  the  judgment  or  decree,  barring  the  cred- 
itor's right  to  redeem  (McGaugh  v.  Deposit 
Bank  [Ala.]  40  So.  984),  while  such  purchase 
at  a  judicial  sale  does  not  have  the,  effect  of 
barring  the  creditor's  right  of  redemption 
prior    to    confirmation    of    the    sale    (Id.). 

34.  Code  Civ.  Proc.§  700,  cited.  Youd  v. 
German  Sav.  &  Loan  Soc.  [Cal.  App.]  86  P. 
991. 

35.  Comp.  Laws  Dak.  1887,  §  5150.  Har- 
din   V.    Kelley    [C.    C.    A.]    144    F.    353. 

38.  Hardin  v.  Kelley  [C.  C.  A.]  144  F.  353. 
Comp.  Laws  S.  D.  1887,  §  5150,  authorizing 
one  who  has  a  lien  to  redeem  from  a  supe- 
rior lien  on  the  same  property,  does  not 
give  an  attaching  creditor  the  riglit  to  re- 
deem from  an  execution  sale  before  the 
passing  of  the  sheriff's  deed.  Hardin  v. 
Kelley    [C.    C.    A.]    144    F.    353. 

37,  3S.  39.  Sloss  V.  Steiner  Bros.  [Ala.] 
40    So.    511. 
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§  14.  Tdle  and  rights  acquired  in  proprrti/  sold,  and  evidence  iltereof}'^ — To 
establish  title  as  derived  from  a  sale  by  the  sheriff,  one  must  show  a  Judgment  ren- 
dered by  a.  court  of  competent  jurisdiction,*-  and  sul)sisting"  a  writ  issue(,l  in  con- 
formity thereto,"  and  a  sale  by  the  sheriff  pursuant  to  the  writ/^  but  where  the 
original  records  are  shown  to  have  been  lost  or  destroyed,  the  existence  of  those 
elements,  or  either  of  them,  may  be  proved  by  secondary  evidence.*®  A  sale  under 
a  void  judgment  confers  no  title  on  the  purchaser.*^  It  has  been  held  in  Texas 
that  a  sale  under  a  dormant  judgment  is  merely  voidable,*^  that  it  can  only  be  at- 
tacked in  a  direct  proceeding  for  that  purpose,*^  and  takes  precedence  over  title  ac- 
quired by  deeds  of  the  execution  defendant  executed  before  the  sale  but  subsequent 
to  the  levy  ;^"  but  under  the  statutes  of  Michigan  a  different  conclusion  has  been 
reached. ^^  The  sale  relates  l^ack  to  the  time  of  the  levy^-  or  to  whenever  the  lien 
attached  giving  only  such  title  as  the  debtor  had'^^  with  any  rights  that  inhere  in 
liis  title  or  estate.^*  The  purchaser  is  a  privy  in  estate  with  the  debtor,^-''  and  the 
sale  is  subject  to  all  the  rights  of  all  who  hold  a  prior  lien  on  the  propert}^^'^  but 
before  the  title  of  a  purchaser  at  an  execution  sale  can  be  defeated  by  an  equity  in 
a  third  person,  the  purchaser  must  not  only  have  actual  notice  of  the  equity"^  at  the 
time  of  the  sale,^^  but  it  must  be  superior  to  the  lien  of  the  judgment  creditor.^^ 
In  Kentucky,  however,  notice  of  a  bona  fide  conveyance  has  been  held  to  give  the 
vendee  therein  the  better  title,®"  and  in  Ohio  the  vendee  under  an  executory  con- 
tract of  sale  has  been  held  to  l)e  entitled  to  tlie  protection  of  the  court  to  the  amount 


40.  Code  1896,  §  3505,  held  not  to  author- 
ize a  transfer  or  assignment  of  tlie  debtor's 
personal  right  of  redemption.  Wallace  v. 
Markstein    [Ala.]    40    So.    201. 

*1.     See    5   C.   L.    1395. 

42.  Fontelieu  v.  Fontelieu,  116  La.  866, 
''I    So.    120. 

43.  When  the  judgrnent  has  been  satis- 
tied,  a  sale  thereafter  on  an  execution  there- 
under passes  no  title.  Thus,  wliere  the  pro- 
ceeds of  a  sale  on  an  original  execution  to- 
gether with  uncredited  cash  payments  had 
fully  satisfied  a  judgment,  tlie  execution 
creditor  could  acquire  no  title  by  a  purchase 
at  a  sale  on  an  alias  execution  on  the  judg- 
ment. O'Brien  v.  Allen,  42  Wash.  393,  85 
P.    8. 

44,  45.  Fontelieu  v.  Fontelieu,  116  La.  S66, 
41    So.    120. 

40.  Evidence  held  sufflcierit  to  show  title. 
Fontelieu  v.  Fontelieu,  116  La.  866,  41  So. 
120. 

47.  Aultman  &  Taylor  Co.  v.  Meade  [Ky.] 
89  S.  W.  137.  Where  a  justice  of  the  peace 
renders  judgment  in  a  suit  in  wliich  the 
amount  in  controversy  is  in  excess  of  his 
jurisdiction,  a  slieriff's  sale  under  an  execu- 
jtion  issued  on  tlie  judgment  is  void.  Ham- 
ilton  V.   Rogers    [Ga.]    54    S.    E.    926. 

45,  49.  Taylor  v.  Doom  [Tex.  Civ.  App.] 
16    Tex.    Ct.    Rep.    172.   95    S.   W.   4. 

50.  Layne    v.    Layne    [Ky.]    90    S.    W.    555. 

51.  The  title  acquired  by  deed  from  an 
execution  debtor  is  superior  to  the  title  ac- 
quired by  a  purchaser  at  an  execution  sale, 
within  a  statute  declaring  the  lien  by  ex- 
ecution void  after  five  years  from  the  mak- 
ing of  the  levy,  unless  the  property  is  soon- 
er sold  thereon.  Bliss  v.  Slater  [Mich.]  13 
Det.    Leg.    N.    216,    108    N.    W.    86. 

.52.     Layne    v.    Layne    [Ky.]    90    S.    W.    555. 

53.     A   purchaser    of   land   at   an    execution 

sale     acquires     only     such     interest     as     the  , 


debtor  had  at  the  date  of  the  judgment  on 
vvhich  the  execution  was  based.  Jones  v. 
Hubbard,  193  Mo.  147,  90  S.  V\\  1137.  A  con- 
veyance by  a  purchaser  back  to  the  debtor 
conveys  no  title  when  the  debtor  had  none 
at  the  time  of  the  sale.  Norcum  v.  Savage 
140  N.  C.  472,  53  S.  E.  .289.  In  North  Caro- 
lina, a  sale  on  execution  of  a  husband's  in- 
terest in  his  wife's  lands,  in  dase  of  a  mar- 
riage celebrated  prior  to  the  passage  of  the 
act  of  1848,  passed  only  his  tenancy  by  the 
curtesy  (Id.),  and  in  case  of  a  marriage' 
celebrated  subsequent  to  the  passage  of  that 
act,   no   title  passed   by   such   sale    (Id.). 

54.  A  lessor's  interest  in  a  coal  mining- 
lease  passes  to  the  purchaser  at  an  execu- 
tion sale  the  right  to  receive  the  "rentals" 
or  royalties,  though  the  payments  are  pro 
tanto  purchase  money  of  the  coal  in  place. 
Coolbaugh  v.  Lehigh  &  W.  B.  Coal  Co.,  213 
Pa.   28,    62  A.   94. 

55.  Decree  of  Federal  court  adjudging- 
interest  of  party  in  contract  to  have  been  a 
mere  option  lield  conclusive  on  pur.cliaser  at 
execution  sale.  Jones  v.  Hubbard,  193  Mo. 
147,    90    S.   W.    1137. 

56.  Hence  a  purchase  by  a  junior  incum- 
brancer prior  to  a  purchase  by  a  senior  did 
not  affect  the  rights  of  the  senior.  Jefferson 
County  Sav.  Bank  v.  Miller  [Ala.]   40  So.   513. 

57.  Equitable  Loan  &  Security  Co.  v. 
Lewman,  124  Ga.  190,  52  S.  E.  599.  Where, 
at  the  time  the  lien  is  acquired,  the  creditor 
has  no  notice,  actual  or  constructive,  of 
equities  of  tliird  persons  in  real  estate,  tlie 
title  to  which  stands  in  tlie  name  of  the 
judgment  debtor  as  the  apparent  absolute 
owner,  the  purchaser  at  the  execution  sale 
thereof  takes  a  good  title.  Mansfield  v. 
Johnson    [Fla.]    40   So.    196. 

.58.     Mansfield  v.  Johnson   [Fla.]  40  So.  196. 
59.     Equilab.le     Loan     &     Security     Co.     v. 
Lewman.    124    Ga.    190,   52   S.   E.    599. 
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paid  by  hira.*'i  The  fact  that  the  demand  arose  out  of  the  relation  of  attorney  and 
client  does  not  jjrevent  the  judgment  creditor  from  becoming  purchaser  at  sale  under 
execution/^  but  when  an  attorney,  acting  as  such,  purchases  land  at  an  execution 
sale  for  a  less  sum  than  is  due  on  the  claims  of  his  clients  on  which  it  was  being 
sold,  a  resulting  trust  arises  in  favor  of  his  clients,®^  who  have  a  right  to  claim  the 
benefit  of  the  purchase  by  demanding  a  conveyance  if  they  think  fit  to  reimburse 
the  sum  actually  paid,*^*  or  an  account  for  the  profits  in  case  of  a  resale,^^  but  the 
sale  is  not  absolutely  void,®^  and  is  voidable  merely  at  the  election  of  those  bene- 
ficially interested,  the  execution  creditors.®^  A  debtor  can  claim  no  equity  in  land 
as  against  the  purchaser  at  an  execution  sale  under  an  alleged  contract  between 
them  with  the  conditions  of  which  he  has  not  complied,^^  and  having  furnished  no 
money  to  apply  on  the  purchase  or  given  any,  or  other  consideration,  he  cannot  as- 
sert the  existence  of  a  resulting  trust  by  virtue  of  the-  contract.^^ 

Where  the  entire  interest  in  property  was  being  sold,  the  fact  that  certain  per- 
sons interested  protested  to  the  creditor  that  only  a  partial  interest  was  salable,  to 
which  he  made  no  reply,  did  not  estop  him  to  claim  the  entire  interest  under  his 
purchase,^"  and  the  rule  that  the  execution  plaintiff  is  estopped  to  deny  a  leviable 
interest  does  not  operate  by  estoppel  to  cause  a  divestiture  of  rights  under  previous 
sales  made  under  different  processes.'^ ^ 

The  title  acquired  by  the  purchaser  at  an  execution  sale  will  be  aided  hy  pre- 
sumptions in  favor  of  its  legality,^^  especially  on  a  collateral  attack,"  and  as  be- 
tween a  fraudulent  grantee  and  an  innocent  purchaser  at  an  execution  sale,  the  court 
will  amend  its  process  to  protect  the  latter.^*  Invalid  sales  may  be  legislatively 
cured  unless  the  proceedings  contain  fundamental  defects  destructive  of  jurisdic- 
tion.'^ 

Eiglit  to  possession  of  realty?'^ — Plaintiff  in  ejectment,  claiming  title  under  an 
execution  sale,  is  entitled  to  prove  the  interest  of  the  debtor  in  the  property  at  the 
time  of  the  sale,"  and  must  do  so  to  maintain  the  action,^^  and  the  plaintiff  in  eject- 


(50.  A  good  faith  purchaser  by  unrecorded 
deed  will  be  protected  against  an  execution 
creditor  who  purchases  at  the  execution  sale, 
if  he  has  notice  of  the  older  equity  before 
the  sale.     Moore  v.  Faris  [Ky.]   92  S.  W.  592.. 

61.  Where  a  creditor  obtains  judgment 
and  levies  execution  on  property  of  the 
debtor  during  the  interval  between  a  sale 
of  the  property  by  the  debtor  and  execution 
of  a  deed  and  its  delivery,  the  purchaser 
will  be  entitled,  on  distribution  of  the  fund 
arising  from  the  sale  on  execution,  to  the 
protection  of  the  court  to  the  extent  of 
tlie  amount  he  paid  down  at  the  time  the 
contract  of  sale  to  him  was  made.  Warns 
V.   Reeck,   8   Ohio  C.   C.    (N.   S.)    401. 

62.  Patterson  v.  Drake    [Ga.]    55  S.  B.   175. 

63.  64.  65,  66.  Whitman  v.  O'Brien,  29  Pa. 
Super.    Ct.    20S. 

(>7.  Hence,  junior  judgment  creditors  can- 
not attack  the  validity  of  the  sale.  Whit- 
man  V.   O'Brien.    29   Pa.    Super.   Ct.    208. 

68.  6J).  Gloeckner  v.  Kittlaus,  192  Mo.  477, 
91    S.   W.    126. 

70.  Mansfield  v.  Johnson   [Fla.]  40  So.  196. 

71.  Where  a  creditor  did  not  subject  all 
of  the  land  of  his  debtor  to  the  satisfac- 
tion of  a  chancery  decree  on  the  first  sale, 
the  fact  that  he  thereafter  subjected  the 
remainder  to  levy  and  sale  on  execution  in 
no  way  estopped  him  from  claiming  title  un- 
der the  chancerv  sale.     Harris  v.  Stephenson 

[Ala.]   41   So.   lOOS. 


72.  Rights  under  the  sale  will  be  aided 
by  the  presumption  that  an  execution  after 
the  judgment  would  ordinarily  have  be- 
come dormant,  was  either  pursuant  to  leave 
given  or  that  leave  was  rendered  unneces- 
sary. Schroeder  v.  Pehling  [S.  D.]  108  N. 
W.    252. 

73.  That  one  assumed  to  be  an  officer  and 
made  a  levy  and  return  under  a  writ  direct- 
ed only  to  a  lawful  officer  is  enough,  on  col- 
lateral attack,  to  justify  the  presumption 
that  he  was  such  at  the  date  of  his  levy. 
Reeve  v.  Nortli  Carolina  Land  &  Timber  Co. 
[C.  C.  A.]  141  F.  821.  After  the  lapse  of  a 
period  approximating  26  years  between  the 
execution  of  a  trust  deed  and  the  making  of 
a  levy  on  the  property  covered  by  the  deed, 
a  presumption  may  be  indulged  in  favor  of 
the  satisfaction  of  the  deed  on  a  collateral 
attack   on    the   validity   of   the   levy.      Id. 

74.  Such  amendment  may  be  made  by  the 
court  of  its  own  motion  and  in  collateral 
proceedings  will  be  treated  as  actually 
made.     Hamant  v.   Creamer   [Me.]    63   A.    7,36. 

75.  Fuller  v.  Hager  [Or.]  83  P.  782,  citing 
authorities. 

76.  See   5   C.   L.   1396. 

77.  Where  plaintiff  in  ejectment  relied  on 
a  title  acquired  by  purchase  at  an  execution 
sale  of  all  the  Interest  the  debtor  had  in 
the  land,  he  was  entitled  to  prove  what  the 
interest  of  the  debtor  was  and  that  the 
interest  souglit  to  be  recovered  was  the  same 
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ment  must  fail  so  long  as  there  is  a  jiidgment  outstanding  awarding  defendant  pos- 
session under  a  purchase  at  execution  sale.'^^  A  void  execution  gives  no  right  of 
possession  to  a  purchaser  at  the  execution  sale,®*^  and  one  taking  possession  by  virtue 
of  such  sale  is  a  trespasser,  even  though  he  held  a  valid  lien  against  the  property  at 
the  time.^^  Goods  in  the  hands  of  a  conditional  vendee  are  subject  to  levy  by  his 
creditors  irrespective  of  any  reserved  rights  of  the  vendor,*^  and  when  the  sale  is 
made  by  a  receiver,  the  title  does  not  depend  on  the  status  of  the  purchaser  as  to 
notice  of  the  vendor^s  continuing  title,^^  but  on  the  powers  of  tlie  receiver  who  made 
the  sale.^* 

The  sheriff's  deed.^^ — The  Alabama  statute  requiring  the  execution  of  a  deed 
when  real  estate  or  any  interest  therein  is  sold  to  satisfy  a  judgment  or  decree  only 
applies  to  sales  made  by  the  sheriff.^®  A  sheriff's  deed  is  to  be  considered  as  m.ade 
the  day  of  the  levy,®^  but  is  invalid  when  made  without  receiving  the  purchase 
price. *^  Particularity  in  description  of  the  land  conveyed  is  required  in  a  sheriff's 
deed  and  in  the  levy  to  convey  title  against  the  debtor  or  his  privies  in  blood. ^® 

§  15.  Legal  and  equitable  remedies  against  defective  or  improper  levy  or  sale.^'^ 
Injunction  against  levy  or  sale.^^ — An  injunction  will  issue  to  restrain  an  execu- 
tion sale  of  personalty  where  it  is  shown  that  plaintiff  has  no  plain,  speedy,  and 
adequate  remedy  at  law,^^  or  that  defendant  is  insolvent  and  not  able  to  respond 
in  damages,^^  and,  conversely,  it  will  not  issue  if  there  is  an  adequate  remedy  at 
law,^*  or  where  the  grounds  for  enjoining  levy  and  sale  under  execution  could  have 
been  set  up  by  plaintiff  as  a  defense  in  the  suit  wherein  the  judgment  sought  to  be 
enjoined  was  rendered  and  no  reason  is  shown  in  the  bill  why  the  same  was  not 
done.^® 

Where  a  wife  seeks  to  enjoin  the  sale  of  property  for  the  debt  of  her  husband, 
the  creditor  is  not  confined  to  any  particular  line  of  defense,^^  and  the  validity  of  a 
dation  en  paiement  as  between  husband  and  wife  may  be  successfully  attacked  with- 
out proof  of  all  the  allegations  called  for  by  a  revocatory  action,®'^  nor  need  the  hus- 
band be  shown  to  have  been  insolvent  at  the  time  of  the  alleged  dation  en  paiement.^^ 
A  -^ife  cannot  restrain  the  sale  of  land  jointly  owned  by  herself  and  husband,  though 
it  was  levied  on  by  an  attachment  of  the  entire  tract,  where  the  notice  of  sale  showed 
that  only  his  interest  was  to  be  sold,^^  but  she  is  entitled  to  enjoin  the  sale  of  property 
for  her  husband's  debts  where  the  title  thereto  was  taken  in  his  name  through  the 


described    in    the    execution    levy.    Davis    v. 
Dyer   [Ky.]    93   S.   W.    629. 

78.  "Where  plaintiff  in  ejectment  did  not 
prove  the  title  possessed  by  the  debtor  at 
the  execution  sale  under  which  he  claimed 
title  he  could  not  maintain  the  action.  Kir- 
by's  Dig-.  §  6321.  Wilson  v.  Gaylord  [Ark.] 
92  S.  W.   26. 

79.  In  proceedings  for  possession,  under 
the  Kentucky  statute  (Ky.  St.  1903,  §  1689), 
subsequent  to  execution  sale,  the  judgment 
of  the  circuit  court  is  conclusive  as  between 
the  parties  thereto  as  long  as  it  remains  in 
force.  Combs  v.  Johnson,  26  Ky.  L.  R.  12, 
80    S.   W.    506. 

80.  81.  Houston  Ice  &  Brewing  Co.  v. 
Stratton  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
887,   89   S.  W.    1111. 

82,  83.  Duplex  Printing  Press  Co.  v.  Clip- 
per  Pub.    Co.,    213   Pa.    207,    62   A.   841. 

84.  Receiver  held  to  have  power  to  give 
good  title.  Duplex  Printing  Press  Co.  v. 
Clipper   Pub.   Co.,    213    Pa.    207,    62   A.    841. 

85.  See   5   C.  L.   1397. 


86.  Code  1896.  §  1914.  McGaugh  v.  De- 
posit  Bank    [Ala.]    40   So.   984. 

87.  Layne    v.    Layne    [Ky.]    90    S.    W.    555. 

88.  Fuller  v.  Exchange  Bank  [Ind.  App.] 
78    N.   E.    206. 

89.  Veatch  v.  Gray  [Tex.  Civ.  App.]  14 
Tex.  Ct.   Rep.   316,   91   S.   W.   324. 

90.  91.     See   5   C.   L.   1397. 

92,  93.  Kester  v.  Schuldt  [Idaho]  85  P. 
974.  ■ 

94.  Kirby's  Dig.,  §§  4431,  3224,  construed. 
Arkadelphia  Lumber  Co.  v.  Asman  [Ark.] 
95    S.   W.    134. 

95.  Wilson  V.  Cook  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  144,  91  S.  W.  236.  Injunction 
does  not  lie  to  prevent  the  sale  on  execution 
of  a  debtor's  property  in  satisfaction  of  a 
judgment  for  a  license  tax  imposed  by  an 
ordinance,  penal  in  Its  nature,  which  had 
never  been  published.  Francis  Bros.  v. 
Robinson  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
1016,    89    S.    W.    803. 

90,  97,  98,  Pelletier  v.  State  Nat.  Bank 
[La.]    41    So.    640. 
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ignorance  or  mistake  of  the  donor,^  and  the  credit  was  not  extended  to  her  husband 
in  reliance  on  his  ownership.- 

One  is  entitled  to  enjoin  the  sale  of  his  land  under  an  execution  on  a  judgment 
to  which  he  was  not  a  party  and  by  which  he  was  in  no  way  bound  under  the  Ken- 
tucky statute  restricting  the  right  to  maintain  injunction.^ 

The  ordinary  rules  of  pleading  apply/  and  as  to  presumptions  and  burden  of 
proof.  ^ 

Affidavits  of  illegality.^ — To  be  available  the  affidavit  of  illegality  must  be 
definite  and  certain  in  its  allegations/  but  it  will  not  reach  a  defect  in  process 
caused  by  a  clerk's  signature  being  appended  by  an  assistant  in  the  absence  of  the 
clerk.^ 

Setting  aside  the  salc.^ — Though  inadequacy  of  price,  without  more,  is  not  suffi- 
cient ground  for  setting  aside  a  sheriff's  sale,^°  yet,  where  the  price  is  grossly  inade- 
quate, the  court  may  seize  on  other  circumstances  in  order  to  give  relief^^  when  the 
application  is  made  in  time,^-  or  if  the  price  is  so  inadequate  as  to  shock  the  moral 
sense,  the  sale  will  not  be  allowed  to  stand,^^  and  in  Missouri,  this  latter  rule  is  ap- 
plicable to  sales  under  judgments  for  taxes,^*  but  the  presumption  is  that  prop- 
erty sold  at  a  regular  execution  sale  "fetches  its  true  value/'^^  and  diligence  is  re- 


99.     Curris   v.    Craig    [Colo.]    82    P.    944. 
1,  :!.     Neeley  v.  Bank  of  Independence,   114 
Mo.    App.    4  67,    89    S.    W.    907. 

3.  A  statutory  provision  (Civ.  Code  Prac. 
§  285),  that  an  injunction  to  stay  proceed- 
ings on  a  judg-ment  sliall  not  be  granted  in 
an  action  brouglit  by  tlie  party  seeking  the 
injunction  in  any  otlier  court  than  tliat  in 
Vrliicli  the  judgment  ^vas  rendered  does  not 
prevent  one  from  enjoining  a  sale  of  his 
land  under  execution  on  a  judgment  to 
which  he  was  not  a  party,  and  by  which  he 
is  not  in  any  way  legally  bound.  Robinson 
V.    Carlton    [Ky.]    96    S.    V7.    549. 

4.  The  petition  to  enjoin  a  sale  of  land  on 
execution  under  a  judgment  rendered  in  an 
action  before  a  justice  of  the  peace,  in 
wliich  plaintiff  was  not  served  with  sum- 
mons or  warrant,  need  not  allege  that  at 
the  time  of  the  rendition  of  the  judgment 
plaintiff  was  not  indebted  to  the  party  re- 
covering the  judgment.  Robinson  v.  Carl- 
ton [Ky.]  96  S.  W.  549.  A  petition  to  re- 
strain an  execution  sale  alleging  that  plain- 
tiffs had  the  right  to  point  out  property  to 
be  levied  on  to  make  tlie  judgment,  but 
failing  to  point  out  other  property,  is  sub- 
ject to  special  exception  to  that  portion 
thereof.  Stone  v.  Tilley  [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    583,    95    S.    W.    718. 

5.  Where  an  execution  is  levied  on  prop- 
erty in  which  the  debtor  is  apparently  inter- 
ested as  heir,  he  is  presumed  to  be  an 
owner  to  the  extent  of  his  apparent  heirship. 
Hickey  v.  Davidson.  129  Iowa,  384.  105  N.  TV. 
678.  Hence,  the  burden  is  on  plaintiffs  in 
attempting  to  enjoin  the  sale  on  the  ground 
that  the  debtor  has  no  interest  in  the  prop- 
erty, to  overcome  the  .presumption.  Id. 
Where  defendant  claims  ownership  of  a 
judgment  by  assignment  along  with  a  num- 
ber of  specifically  designated  instruments, 
among  which  the  judgment  is  not  referred 
to,  the  burden  is  on  him,  in  a  suit  to  en- 
join execution  thereon,  to  show  ownership 
tliereof.  Henning  v.  Colscli  [Iowa]  106  N. 
W.  922.  Where  an  injunction  is  taken 
against  the   enforcement  of  payment   by   ex- 


ecutory process  of  notes  bearing  on  their 
face  8  per  cent  interest,  on  the  ground  that 
tlie  holder  had  agreed  to  a  reduction  of 
interest  to  6V2  per  cent,  the  bui-den  is  on 
plaintiffs  to  establish  the  agreement  and  its 
precise  terms.  Redman  v.  Murrel  [La.]  4  2 
So.   49. 

«.     See    5    C.    L.    1398. 

7.  An  allegation  In  an  affidavit  of  illegal- 
ity tliat  tlie  plaintiff  in  fi.  fa.  "has  taken  no 
steps  in  the  superior  court  to  declare  the 
trust,  of  whicli  this  property  is  the  whole, 
executed,"  held  insufficient.  Rucker  v.  Ta- 
bor   [Ga.]    54    S.    E.    959. 

8.  Rucker  v.   Tabor    [Ga.]    54   S.  E.   959. 

9.  See   5   C.  L.    1399. 

10.  Barnes  v.  Skiles,  30  Pa.  Super.  Ct. 
418;  Misener  v.  Glasbrenner  [111.]  77  N.  E. 
467;  State  Sav.  Bank  v.  Shinn  [Iowa]  106 
N.  V\^  921.  A  sale  for  $106  of  property  val- 
ued at  $8,000  held  not  subject  to  be  set 
aside  for  inadequacy  of  price.  Martin  v. 
Castle,  193  Mo.  183,  91  S.  W.  930.  Bill  to 
set  aside  sale  made  under  an  execution  for 
inadequacy  of  price  held  demurrable.  Harris 
V.   Stevenson    [Ala.]    41    So.    1008. 

11.  Barnes  v.  Skiles,  30  Pa.  Super.  Ct.  418; 
Misener  v.  Glasbrenner  [111.]  77  N.  E.  467. 
Tlie  sale  of  an  entire  tract  of  valuable  land 
to  satisfy  a  judgment  for  a  mere  pittance 
should  be  set  aside  on  motion,  especially 
where  the  judgment  and  execution  as  well  as 
an  express  statutory  provision,  require  only 
so  much  to  be  sold  as  necessary  to  satisfy 
the  judgment.  State  v.  Elliott,  114  Mo.  App. 
562,  90  S.  W.  122.  Sale  of  property  worth 
at  least  $4,000  for  $188.72.  King  v.  Arney. 
114  111.  App.  141.  In  a  proceeding  to  set 
aside  a  sale,  evidence  held  sufficient  to  sus- 
tain a  finding  that  a  sale  should  be  set 
aside  for  inadequacy  of  price.  Barnes  v. 
Skiles,  30  Pa.  Super.  Ct.  418. 

12.  Application  to  set  aside  sale  held  not 
made  too  late  to  give  the  court  jurisdiction. 
Barnes  v.  Skiles,  30  Pa.  Super.  Ct.  418. 

1.3,  14.  State  v.  Elliott,  114  Mo.  App.  562, 
90    S.    W.    122. 

15.     Hence,    to   warrant   setting   aside   of  a 
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quired  to  be  exercised  in  asserting  the  right  to  relief. ^^  The  matter  of  setting  aside 
slieriff's  sales  belongs  to  the  class  in  which  courts  exercise  discretionarj^  power.^^ 
The  plaintiff  in  execution  is  not  generally  a  necessary  party  to  a  proceeding  to  set 
aside  a  sale  under  the  execution.^®  When  an  execution  sale  of  a  note  and  mortgage 
is  set  aside;,  the  title  revests  in  the  execution  defendant.^® 
§   16.     Restitution  on  reversal  of  judgment.-'^ 

Executors  and  Administratoks;   Exemplary  Damages,  see  latest  topical  index. 
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§  4.  Debts  and  I/iahilities  Inferior  or  Su- 
perior to   Ris'ht   of   Exemption    (1(>33). 


S    5.      Loss    of    Exemption    Rig^hts    (1633). 

§  6.  Sellinis  or  Transferring  Exempt 
property   (1634). 

§  7.  Ho^v  the  Right  is  Claimed  and  En- 
forced (1634). 

§  8.  Recovery  for  Selling  Exempt  Prop- 
erty  or   Evading   Exemption  Laws    (1635). 


§  1.  TJte  right  to  exemptions  generally} — Exemption  of  property  from  the 
payment  of  debts  is  purely  statutory,^  and  while  exemption  laws  are  liberally  con- 
strued/ they  will  not  be  so  enlarged  as  to  include  property  not  fairly  within  their 
terms,*  nor  will  an  exception  in  a  grant  of  exemption  be  so  construed  as  to  aid  in  the 
perpetration  of  a  fraud."  Exemption  laws  pertain  to  the  remedy,  and  the  law  of  th.e 
forum  governs.'^  They  are  no  part  of  the  contract,^  neither  are  they  a  contract  be- 
tween the  state  and  a  judgment  debtor,  nor  a  vested  right,  and  may  be  changed  as 
circumstances  may  dictate.^  The  bankruptcy  law  has  adopted  the  state  laws  in  re- 
gard to  exemptions,''  and  does  not  affect  the  allowance  to  bankrupts  of  the  exemp- 
tions which  are  prescribed  by  the  state  laws  in  force  at  the  time  of  filing  the  peti- 
tion.^°  As  in  other  cases  where  the  Federal  courts  apply  state  statutes,^^  the  courts 
of  bankruptcy  vrill  follow  the  construction  placed  on  the  exemption  laws  by  the 
liighest  courts  of  the  state,  so  far  as  they  have  received  a  construction,  and  beyond 
that  will  apply  to  them  the  general,  established  rules  of  construction.^-  A  debtor 
cannot  protect  nonexempt  property  from  the  claims  of  creditors  by  taking  the  title 
thereto  in  the  name  of  another,  though  it  is  bought  with  the  proceeds  of  exempt 
property.  ^^ 


sale  for  inadequacy  of  the  price,  the  in- 
adequacy must  be  averred  and  proved.  Ful- 
ler V.  Exchange  Bank  -find.  App.]  78  N.  E. 
20G. 

16.  After  a  sale  of  property  under  a  de- 
cree of  the  chancery  court  and  a  confirma- 
tion thereof,  the  sale  will  not  be  set  aside 
on  a  collateral  proceeding  unless  the  party 
seeking"  relief  acquits  himself  of  want  of 
diligence  in  resisting  confirmation.  Harris 
V.   Stephenson   [Ala.]   41   So.    1008. 

17.  Setting  aside  held  not  an  abuse  of  dis- 
cretion. Barnes  v.  Skiles,  30  Pa.  Super.  Ct. 
418. 

18.  Petition  to  set  aside  sale  held  to  state 
no  cause  of  action  against  plaintiff  in  execu- 
tion. White-Diamond  v.  Hightower  &  Co., 
125  Ga.   191,   53   S.  B.   1024. 

1!».     He    may   foreclose.      Bank  v.    Doherty, 
4  2   Wash.    317,   84   P.   872. 
20.     See  5  C.  L,.   1399. 

1.  See   5    C.   L.    1400. 

2.  In   re    Sullivan,    142    F.    620. 

3.  Becher  v.  Shaw  [Wash.]  87  P.  71;  In  re 
Sullivan,     142    F.    620;    Hart    &    Co.    v.    Cole 


[Oliio]  7G  N.  E.  940.  Statutes  of  exemptions 
should  receive  such  construction  as  will 
carry  out  the  purpo.se  of  the  legislature  to 
protect  the  debtors.  Gibson  v.  People,  122 
111.    App.    217. 

4.  In  re  Sullivan,  142  F.  620.  A  matured 
crop  ready  for  harvesting  is  not  exempt 
merely  because  grown  on  an  exempted 
homestead.     Id. 

5.  Merchandise  for  wliicli  the  purcliase 
price  has  been  but  partially  paid  cannot  be 
claimed  as  exempt  under  the  Constitution  of 
Florida,  gi-anting  an  exemption  of  $1,000  of 
personalty  to  the  head  of  a  family,  sul).1ect 
to  the  exception  that  no  property  shall  be 
exempt  for  the  payment  of  obligations  for 
the  purchase  thereof.  Piatt  v.  Piatt  [Fla  ] 
39   So.   536. 

6.  7.      Stone  v.   Drake    [Ark.]    96   S.   W.   197. 

8.  Validity  of  statute  changing  exemp- 
tions is  not  affected  by  its  being  made  a])- 
plicable  to  existing  judgments.  Myers  v. 
Moran,    99   N.   Y.    S.    269. 

».     In   re  Owlngs,    140   F.   739. 
10.     In  re  Mullen,   140  F.   206. 
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§  2,  Persons  wlio  may  claim}* — One  must  own  property  to  entitle  him  io 
enforce  a  claim  of  exemption  thereof/^  but  a  legal  title  is  not  essential."  Statutes 
usually  vary  the  right  to  and  scope  of  exemptions  according  to  the  status  of  the 
debtors,  as  professional  men,"  heads  of  families,^^  householders/''  mechanics  and 
laborers.^"  A  hunting  and  fishing  guide  is  within  the  protection  of  the  statute  of 
!Maine  exempting  tools  necessary  to  a  debtor's  trade  or  occupation.-^  A  married 
woman  having  persons  dependent  on  her  is  entitled  to  claim  exemptions  as  against 
her  own  creditors,  though  her  husband  takes  an  active  part  in  the  management  and 
control  of  the  business  conducted  by  her,^-  and  if  the  husband,  as  head  of  the  family, 
leaves  the  state,  the  wife  or  minor  children  can  make  the  claim  of  exemption  f^  or 
the  wife  may  do  so  if  the  husband  refuses.^*  A  partner  is  entitled  to  personal  prop- 
erty exemptions  out  of  the  firm  assets  in  the  hands  of  a  trustee  in  bankruptcy,-^  but 
one  who  has,  before  the  bankruptcy  of  his  firm,  informally  agreed  to  sell  his  interest 
therein,  and  acted  upon  the  agreement  by  taking  employment  as  a  clerk,  cannot.^® 
Under  a  statute  exempting  for  the  life  of  a  pensioner  a  homestead  bought  with  pen- 
sion money,  heirs  of  the  pensioner  do  not  inherit  such  homestead  free  from  the 
debts  of  their  ancestor.^'^ 

§  3.  Goods  and  other  chattel  properties  exempted}^ — The  articles  usually  ex- 
empted include  professional  implements  and  furniture,^®  tools  and  implements  of 


11.     See   stare  Decisis,   6  C.  L.   1510. 
13.     In  re  Owings,  140  F.  739;  In  re  Thomp- 
son. 140  P.  257;  In  re  MuUen,  140  F.   206. 

13.  McLeod's  Trustee  v.  McLeod  [Ky.]  89 
S.    W.    199. 

14.  See   5   C.   L.   1401. 

15.  A  debtor  doing  business  ostensibly  an 
agent,  when  in  fact  he  is  not  agent,  but  has 
used  the  fiction  to  avoid  proceedings  against 
him  by  creditors,  cannot  take  advantage  of 
the  fraud  after  the  property  has  been  placed 
in  the  hands  of  a  trustee  in  bankruptcy,  .-infy 
make  a  valid  claim  of  exemption  from  the 
stock,  under  Const.  N.  C.  art.  10,  §  1,  allowing 
exemption  of  a  limited  amount  of  personalty 
to  any  resident  of  the  state.  In  re  Wooll- 
cott,    140    F.    460. 

16.  Mozely  &  Co.  v.  Fontana,  124  Ga.  .376. 
52   S.    E.   443. 

17.  A  licensed  embalmer  and  undertaker 
is  not  entitled  to  exemptions  as  a  profes- 
sional man.  O'Reilly  v.  Erlanger,  108  App. 
Div.   318,   95  N.  Y.   S.  760. 

18.  The  head  of  a  family  who  is  a  citizen 
of  the  state  is  entitled  to  hold  as  exempt 
personal  property  to  the  value  of  $500,  in 
Arkansas.  Hoskins  v.  Fayettevllle  Grocery 
Co.    [Ark.]    96  S.  W.  195. 

19.  A  farmer  who  is  a  householder  is  not 
entitled  to  exemption  of  cows  kept  for  use  as 
against  a  judgment  for  purchase  money 
thereof,  though  otherwise  he  would  bo  en- 
titled to  hold  them  as  exempt.  Feenstra  v. 
Tanis  [Mich.]  13  Det.  Leg.  N.  493,  108  N.  W. 
674.  In  Mississippi  a  householder  having  a 
family  and  residing  in  a  municipality  is  en- 
titled to  make  a  selection  of  exempt  per- 
sonalty according  to  the  dictates  of  his  own 
judgment.  Tishomingo  Sav.  Inst.  v.  Young 
[Miss.]    40   So.   9. 

20.  The  wages  of  a  journeyman  mechanic 
or  day  laborer  are  exempt  In  Georgia.  Evi- 
dence held  to  show  a  debtor  to  be  a  journey- 
man mechanic  or  day  laborer,  within  Civil 
Code  1905,  §  4732.  Prather  v.  Pantone,  125 
Ga.  808,  54  S.  E.  663.     A  molder  who  is  obli- 


gated to  do  the  work  of  his  trade  himself 
is  entitled  to  exemption  of  his  wages  from 
garnishment  as  an  employe  or  laborer. 
Moultrie  v.  Crocker,  125  Ga.  82,  54  S.  E.  197. 
Tools  not  exempt  after  debtor  has  aban- 
doned trade.  Cable  v.  Hoolihan  [Minn.]  107 
N.   W.   967. 

21.  In   re   Mullen.    140   F.    206. 

22.  Ginsberg   v.    Groner    [La.]    41    So.    569. 

23.  Hoskins  v.  Fayettevllle  Grocery  Co. 
[Ark.]    96    S.    W.    195. 

24.  Mozelv  &  Co.  V.  Fontana,  124  Ga. 
376,    52    S.    E.    443. 

25.  26.     In   re   Fowler  &   Co.,    145   F.    270. 

27.  ,  Beatty  v.  Wardell  [Iowa]  105  N.  W. 
357. 

28.  See    5    C.    L.    1402. 

29.  A  candelabra  necessarily  used  by  an 
undertaker  at  the  funerals  of  deceased  per- 
sons of  certain  religious  beliefs  Is  not  ex- 
empt to  him  under  a  claim  of  exemption  of 
"professional  instruments  and  furniture" 
(O'Reilly  v.  Erlanger,  108  App.  Div.  318,  95 
N.  Y.  S.  760),  nor  is  a  desk  used  in  his  of- 
fice (Id.),  nor  a  safe  so  used  (Id.).  Under 
a  statute  exempting  mechanical  text-books 
and  books  of  professional  men,  tools  of 
mechanics,  and  all  tools  or  other  mechanical 
instruments  or  appliances  moved  or  work- 
ed by  hand,  the  words  "worked  by  hand  or 
foot"  refer  to  machinery.  Undertaking  be- 
ing agreed  to  be  a  profession  within  Code 
Pub.  Gen.  Laws  Md.,  art.  83,  §  11,  an  un- 
dertaker cannot  be  deprived  of  exemption 
of  articles  used  in  his  profession  merely 
because  they  are  not  "worked  by  hand  or 
foot."  Steiner  v.  Marshall  [C.  C.  A.]  140  F. 
710.  In  a  statute  exempting  property  limited 
to  "necessary  household  furniture,  working 
tools  and  team,  professional  instruments, 
furniture  and  library,"  the  woras  "profes- 
sional instruments,  furniture  and  library,"' 
must  be  construed  together.  The  office  fur- 
niture of  an  ordinary  business  man  is  not 
exempt  under  a  statute  limiting  exemptions 
to   "necessary   household   furniture,   working 
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trade/"  agricultural  iniplements,^^  work  horses/^  and  other  live  stock,^^  and  feed  for 
the  same.^*  Crops  fully  matured  and  ready  for  the  reaper  are  not  exempt  merely  be- 
cause grown  upon  an  exempt  homestead,  in  the  absence  of  express  statutory  provi- 
sion therefor.^^  The  wages  of  a  debtor  are  not  exempt  from  garnishment,  in  Ar- 
kansas, at  the  suit  of  a  judgment  creditor.^*'  The  proceeds  of  fire  insurance  from 
exempt  chattels  destroyed  by  tire  are  exempt,^'  and  in  some  states  the  proceeds  of 
a  life  insurance  policy  are  exempt.^® 

§  4.  Debts  and  Imhilities  inferior  or  superior  to  right  of  exemption.^^ — A 
commutation  money  judgment  is,  by  express  statutory  provision  in  Indiana,  superior 
to  the  right  of  exemption,*"  as  is  a  judgment  for  the  purchase  money  of  exempt 
property  in  Michigan.*^  Wliere  the  right  to  exemptions  depends  on,  the  nature 
of  the  cause  of  action,  the  form  of  action  brought  does  not  control.*^  Execution 
against  a  debtor's  wages  for  the  satisfaction  of  a  surgeon's  claim  for  services  ren- 
dered to  the  debtor's  wife-  at  the  debtor's  request  is  not  authorized  by  a  statute  per- 
mitting a  resort  to  wages  to  satisfy  claims  for  "necessaries  sold,"  etc.*^ 

§  5.  Loss  of  exemption  rights.** — A  judgment  of  nonexemption  properly  en- 
tered cannot  be  abrogated  by  a  nunc  pro  tunc  entry  after  the  term  of  court  at  which 
the  judgment  was  rendered  on  a  showing  dehors  the  record,  especially  in  the  face 
of  a  statute  depriving  the  court  of  jurisdiction  to  change  its  record  at  such  time.*'* 
The  dismissal  of  an  application  for  exemption,  after  hearing  evidence,  is  not  an  ad- 
judication of  the  right  of  possession  in  favor  of  the  defendant.*^     The  failure  to 


tools  and  team,  professional  instruments, 
furniture  and  library."  O'Reilly  v.  Erlang- 
er.    108    App.    Div.    318,    95   N.    Y.    S.    760. 

30,  A  canoe  is  exempt  as  a  necessary  im- 
plement or  tool  of  a  hunting  and  fishing 
guide  in  Maine  (In  re  Mullen,  140  F.  206), 
but  a  rifle  is  not  (Id.). 

31.  A  cream  separator  is  exempt  as  a 
tool  or  instrument  of  a  farmer  under  the 
Code  of  Iowa.  In  re  Hemstreet.  139  F.  9.58. 
Farming  utensils  or  implements  of  hus- 
bandry to  the  value  of  $1,000  are  exempt 
in  California,  but  only  to  farmers.  Evi- 
dence held  not  to  show  a  debtor  to  be  a 
farmer  within  Code  Civ.  Proc.  sec.  690. 
subd.  3,  exempting  farming  utensils  and 
implements  of  husbandry.  Howell  v.  Boyd 
real.  App.]   84   P.  315. 

33.  Mules  are  exempt  as  "work  horses" 
(McElveen  v.  Goings,  116  La.  977,  41  So. 
229),  but  horses  used  solely  for  the  con- 
venience or  pleasure  of  a  debtor  and  his 
family  are  not  exempt  as  "work  horses" 
(Tishomingo  Sav.  Inst.  v.  Young  [Miss.]  40 
So.    9). 

33.  Cows  kept  for  use  by  a  farmer  who 
is  a  householder  are  exempt  except  as 
against  a  judgment  for  the  purchase  mon- 
ey thereof.  Feenstra  v.  Tanis  [Mich.]  12 
Det.    Leg.    N.    493,    108   N.    W.    674. 

34.  Under  a  statute  exempting  certain 
stock,  followed  by  a  provision  exempting 
necessary  food  for  the  support  of  the  stock, 
no  exemption  can  be  claimed  for  necessary 
food  for  stock  when  the  debtor  has  no  ex- 
empted stock  (Byrnes  v.  Deere  Plow  Co. 
[Kan.]  85  P.  819).  nor  can  an  exemption  of 
wheat  be  claimed  thereunder,  when  wheat 
was  not  regarded  in  the  vicinity  as  food 
for  stock  at  the  time  the  wheat  was  taken 
(Voss  V.  Goss  [Kan.]  84  P.  564),  nor  can 
wheat  be  claimed  as  exempt  thereunder  for 
the  purpose  of  sale  to  buy  other  food  for 
the   stock    (Id.). 
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35.  In    re    Sullivan,    142    F.    620. 

36.  Stone    V.    Drake    [Ark.]    96    S.    W.    197. 

37.  Langley  v.  Finnall  [Cal.  App.]  83  P. 
291. 

3S.  A  beneficiary  of  a  policy  of  life  in- 
surance issued  by  an  insurer  doing  busi- 
ness on  the  co-operative  or  assessment 
plan  under  a  statute  exempting  such  mon- 
ey paid  or  to  be  paid,  is  entitled  to  the  pro- 
ceeds after  payment  by  the  insurer  (Peoples 
Bank  of  Buffalo  v.  Cushman,  95  N.  Y.  S.  882>. 
but  not  under  a  statute  only  exempting  such 
m.oney  "to  be  paid"  (Recor  v.  Recor  [Mich.] 
12  Det.  Leg.  N.  784,  106  N.  W.  82.  Insurer 
not  incorporated  under  Insurance  Law  of 
1892  held  nevertheless  within  section  212 
thereof.  People's  Bank  of  Buffalo  v.  Cush- 
man, 95  N.  Y.  S.  882.  Nonresident  lega- 
tees of  the  proceeds  of  life  insurance,  not 
to  exceed  $5,000,  hold  the  same  free  from 
the  claims  of  creditors  of  testator,  under 
the  statutes  of  Mississippi,  providing  that 
exemptions  thereunder  sliall  be  allowed  in 
favor  of  residents  of  the  state  only.  Boro- 
dofski   V.    Feld    [Miss.]    40    So.    816. 

39.  See   5   C.    L.    1402. 

40.  Hobbs  V.  Eaton  [Ind.  App.]  78  N.  E. 
333. 

41.  Feenstra  v.  Tanis  [Mich.]  13  Det. 
Leg.    N.   493,    108   N.   W.    674. 

42.  The  recovery  for  breach  of  marriage 
promise  is  on  contract  though  the  action 
be  in  trespass  and  defendant  is  according- 
ly entitled  to  $300  exemptioTi.  Keim  v. 
Brumbaugh,  29  Pa.  Super.  Ct.  557.  Exemp- 
tions are  not  allowed  in  Pennsylvania 
against  execution  on  a  forfeited  bail  bond, 
tliough  the  judgment  was  had  in  assump- 
sit on  the  bond.  Commonwealth  v.  Savage. 
30    Pa.    Super.    Ct.    364. 

43.  Taylor  v.  Barker,  108  App.  Dlv.  21, 
95    N.    Y.    S.    474. 

4^1.     See    5    C.    L.    1403. 
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insist  on  an  exemption  at  the  time  the  property  is  taken  from  the  debtor  does  not 
in  Iowa  defeat  his  right  thereto/^  A  conveyance  made  for  the  purpose  of  defraud- 
ing creditors  does  not  preclude  a  debtor  from  claiming  exemptions,  when  the  transac- 
tio'U  has  been  nullified  by  creditors/^  though  one  who  has  concealed  money  and  prop- 
erty with  intent  to  defraud  creditors  is  not  entitled  to  claim  exemptions  under  tlie 
laws  of  Pennsylvania.*®  A  statute  providing  for  the  waiver  of  the  benefit  of  the 
exemption  laws  is  repugnant  to  a  constitutional  provision  requiring  the  legislature 
to  protect  by  law  from  forced  sale  a  portion  of  the  homestead  and  other  property  of 
all  heads  of  families.^"  Waiver  of  exemptions  is  in  some  states  deemed  contrary 
to  public  policy,^^  and  when  allowed  waivers  are  strictly  construed. ^^  General  ap- 
pearance to*a  foreign  attachment  does  not  preclude  an  application  to  release  exempt 
property  therefrom. ^^  The  allowance  of  an  exemption  on  the  levy  of  execution  is  no 
bar  to  another  allowance  on  a  subsequent  levy  on  a  revival  of  the  same  judgment,^* 
nor  does  the  dismissal  of  an  application  by  a  husband  for  exemption  as  the  head  of 
a  famil}'',  after  hearing  evidence,  estop  the  wife  from  thereafter  making  claim  on 
the  ground  of  the  refusal  of  the  husband  to  make  the  application.^^  The  tools  of  a 
tradesman  are  not  exempt  after  he  has  abandoned  his  trade,  leased  his  tools,  and 
given  the  lessees  the  unconditional  right  to  purchase  them  at  a  future  time  not- 
withstanding his  expressed  intention  of  returning  to  his  trade.^®  A  statute  provid- 
ing tliat  in  any  suit  in  which  a  waiver  of  the  rights  of  exemption  is  sought  to  be 
enforced,  the  fact  of  the  waiver  and  its  extent  must  be  averred  in  the  petition,  does 
not  require  that  facts  that  would  distinguish  a  valid  from  an  invalid  waiver  shall  be 
set  out.^^  A  business  is  unlawful,  so  as  to  prevent  a  debtor  engaged  therein  from 
claiming  an  exemption,  though  the  same  business  was  originally  engaged  in  by  the 
debtor  legally.^^ 

§  6.  Belling  or  transferring  exempt  property.^^ — A  transfer  of  exempt  prop- 
erty cannot  operate  as  a  fraud  upon  creditors,^''  nor  its  sale  affect  their  rights,^^  but 
property  of  a  nonexempt  class,  bought  in  the  name  of  another  with  the  proceeds  of 
exempt  property,  cannot  be  retained  against  the  claims  of  creditors."'*  The  proceeds 
of  the  sale  of  a  homestead  are,  under  the  statutes  of  Washington,  exempt  from  gar- 
nislwnent  for  a  reasonable  time,  where  the  homestead  claimant  intends  in  good  faith 
to  reinvest  the  proceeds  in  another  homestead.®^ 

§  7.     How  the  right  is  claimed  and  enforced.^* — An  affidavit  setting  forth  the 


45.  story  Mercantile  Co.  v.  McClellan 
[Ala.]    40   So.   123. 

4«.  Mizely  &  Co.  V.  Fontana,  124  Ga. 
876,   52    S.   E.    443. 

47.  In    re    Hemstreet,    139    F.    958. 

48.  In    re    Thompson,    140    F.    257. 

49.  Evidence  held  to  show  that  a  debtor 
concealed  money  and  property  with  Intent 
to  defraud  his  creditors.  In  re  Alex,  141  F. 
483. 

50.  A  'provision  in  a  chattel  mortgage 
purporting  to  waive  the  exemption  laws 
is  therefore  void  as  to  husband  and  wife. 
Slyfield   V.    Willard    [Wa*.]    86    P.    392. 

51.  The  exemption  of  wages  under  the 
Pennsylvania  statute  cannot  be  waived. 
Morris  Box  Board  Co.  v.  Rossiter,  30  Pa. 
Super.  Ct.  23.  And  see  5  C.  L.  1403,  n.  72, 
and    3    C.    L.    1411. 

sa.  Waiver  in  lease  of  exemption  of  per- 
sonal property  held  to  apply  only  in  case 
of  distraint.  Schock  v.  Waidelich,  27  Pa. 
Super.   Ct.    215. 

.''►3.  Morris  Box  Board  Co.  v.  Rossiter,  30 
Pa.'   Super.    Ct.    23. 


54.  Hart  &  Co.  v.  Cole  [Ohio]  76  N.  E. 
940. 

55.  Mozely  &  Co.  v.  Fontana,  124  Ga.  376, 
52  S.  E.  443. 

.56.  Cable  V.  Hoolihan  [Minn.]  107  N.  W. 
967. 

57.  Code  1896.  §§  2106,  2107.  Story  Mer- 
cantile   Co.    V.    McClellan    [Ala.]    40    So.    123. 

58.  A  saloonkeeper  could  not  claim  ex- 
emptions from  property  used  in  the  busi- 
ness where  he  was,  at  the  time  the  claim 
was  made,  operating  the  saloon  in  violation 
of  the  penal  statutes,  though  he  commenced 
the  business  by  fully  complying  with  the 
liquor  laws.  McCarthy  v.  Payne,  141  Mich. 
571,    12   Det.  Leg.  J^.    570,   104   N.   W.    981, 

59.  See    5    C.    L>.    1403. 

eo.  Foreman  v.  Citizens'  State  Bank,  128 
Iowa,    661,   105   N.   W.    163. 

61,  6a.  McLeod's  Trustee  y.  McLeod  [Ky.] 
89    S    "W.    199. 

63.  Becher  v.  Shaw  [Wash.]  87  P.  71. 
See,   also.   Homesteads,    5   C.   L.   1689. 

64.  See    6    C.    L.    1404. 
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claim  and  grounds  of  exemption  is  required  in  some  states^^  and  such  affidavits  are 
liberally  construed  in  aid  of  the  exemption,"®  but  a  defective  claim  of  exemption  can- 
not be  cured  by  amendment."'  The  provision  of  the  Ohio  statute  that  one  bringing 
an  action  on  a  claim  for  necessaries  should  first  make  a  demand  in  writing  upon  the 
debtor  for  the  excess  over  ninety  per  cent  of  his  personal  earnings  is  jurisdictional, 
and  when  tliis  requirement  has  not  been  complied  with,  the  attachment  should  be  dis- 
charged."* The  setting  apart  of  homestead  and  personalty  exemptions,  without  giv- 
ing the  debtor  opportunity  of  exercising  his  right  of  selection  is  void  in  North  Caro- 
lina.''^ The  act  of  the  ordinary  in  receiving  and  recording  a  schedule  of  property 
^ought  to  be  exempted  under  the  provisions  of  the  Georgia  statute  is  ministerial 
only.'^°  Tlie  determination  whether  tools  and  mechanical  appliances  are  necessary  to 
the  practice  of  a  trade  or  profession  of  one  claiming  them  as  exempt  involves  a  ques- 
tion of  fact,'^^  the  burden  being  on  him  who  claims  they  are  not  necessary.'^^ 

§  8.  Recovery  for  selling  exempt  property  or  evading  exemption  lawsP — A 
statute  forbidding  the  seizure  of  wages  of  employes  engaged  in  interstate  business 
and  giving  a  right  of  action  and  providing  penalties  for  an  evasion  thereof  is  con- 
stitutional.'^* A  general  averment  in  a  petition  that  the  defendant  assigned  a  claim 
against  the  plaintiff  for  the  purpose  of  evading  the  laws  of  a  state  forbidding  seizure 
of  wages  of  employes  engaged  in  interstate  business  is  sufficient,  in  the  absence  of  a 
motion  for  a  more  specific  statement,'^^  and  an  averment  that  the  defendant  "claimed 
to  have  an  account"  against  plaintifE  is  a  sufficient  allegation  that  the  defendant  was 
a  creditor  or  holder  of  some  evidence  of  indebtedness,  book  account  or  claim  against 
the  plaintiff,  within  the  statute.'^"  The  fact  that  suit  has  been  instituted  on  a  claim 
in  another  state,  whereby  exempt  wages  of  the  plaintifi:  were  seized,  raises  a  pre- 
sumption of  violation  of  the  act  forbidding  the  seizure  of  wages  of  employes  engaged 
in  interstate  business  and  giving  a  right  of  action  against  any  creditor  taking  action 
outside  of  the  state  to  evade  the  law,^'^  and  this  presumption  exists  however  defect- 
ively the  process  may  have  been  served,  resulting  in  the  seizure  of  plaintiff's  wages. '* 
Where  exempt  wages  are  garnished  in  the  hands  of  an  employer,  the  payment  of  the 
money  into  court  l\v  the  employer  without  disclosing  the  grounds  of  exemption  in 
its  answer  and  notifying  the  employe  of  the  garnishment,  does  not  release  the  lia- 
bility of  the  garnishee  to  the  employe,  though  the  employe  was  made  a  party  to  the 
proceeding  and  was  properly  served.'^*     Where  exempt  property  was  set  off  to  a  bank- 


65.  In  New  York  to  obtain  an  exemp- 
tion of  his  wages  a  riebtor  must  by  oath 
or  otherwise  make  it  appear  tliat  his  earn- 
ings are  necessary  for  the  use  of  his  fam- 
ily. Seeley  v.  Connors,  109  App.  Div.  279, 
95   N.   Y.    S.    1109. 

68.  An  affidavit  by  a  woman  claiming 
exemptions  as  "husband"  and  parent,  when 
read  in  connection  vvath  another  part  there- 
of, in  which  affiant  avers  that  she  is  a  pa- 
rent and  resident  of  the  state,  sufficiently 
specifies  the  character  in  which  she  sues. 
Brown  v.  Beckwith,  58  W.  Va.  140,  51  S.  E. 
977.  An  affidavit  claiming  property  as 
exempt  from  execution  or  other  process  is 
sufficient  to  require  the  release  of  prop- 
erty levied  on  and  taken  into  possession  by 
an  officer  under  an  order  of  attachment. 
Id. 

07.  Where  a  wife  filed  a  claim  as  against 
a  levy  on  her  husband's  property  and  the 
claim  w^as  void  because  she  did  not  a\'er 
that  the  husband  refused  to  make  claim, 
she  could  not  under  Civ.  Code  Ga.  1895,  per- 
fect  the  claim  by  an   amendment   to  supply 


the    deficiency.      Stinson    v.    Hirsch    Bros.    & 
Co.,    125    Ga.    149,    53    S.    B.    1011. 

GS.  Hughes  v.  Shields,  7  Ohio  C.  C.  (N. 
S.)    84. 

69.  McKeithen  v.  Blue  [N.  C]  55  S.  E. 
285. 

70.  Civ.  Code  1895,  §  2866  et  seq.  Stin- 
son V.  Hirsch  Bros.  &  Co.,  125  Ga.  149,  53 
S.    E.    1011. 

71.  72.  Steiner  v.  Marshall  [C.  C.  A.] 
140    F.    710. 

73,  See    5    C.    L.    1404. 

74,  Code  Civ.  Proc.  S  531.  Gordon  Bros. 
V.   Wageman    [Neb.]    108   N.   W.    1067. 

75,  76.  Gordon  Bros.  v.  "Wageman  [Neb.] 
108    N.    "W.    1067. 

77.  The  petition  to  enforce  a  liability 
under  Laws  1899,  p.  369,  c.  25,  forbidding 
the  seizure  of  wages  of  employes  engaged 
in  interstate  business,  need  not  aver  that 
defendant  had  assigned  the  claim  to  the 
person  in  whose  name  the  proceedings  were 
instituted  in  another  state,  whereby  plain- 
tiff's exempt  wages  were  seized.  Gordon 
Bros.    V.    Wageman    [Neb.]    108    N.    W.    10«7. 
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nipt,  but  the  trustee  nevertheless  carried  off  the  same,  the  bankrupt  was  entitled  to 
repayment  out  of  the  estate  the  value  of  the  exempt  property  so  taken. ^-  The  fact 
that  an  officer  levying  a  writ  of  attachment  set  out  property  of  the  value  which  the 
debtor  was  entitled  to  have  exempt,  but  which  was  not  in  fact  owned  by  the  debtor, 
did  not  estop  the  ofRcer,  in  an  action  by  the  debtor  to  recover  the  amount  of  his  ex- 
emption, to  show  that  the  debtor  was  not  entitled  to  any  exemption.*^ 

EXHIBITIONS   AND    SHOWS.^^ 

The  proprietor  of  a  theater  is  engaged  in  a  strictly  private  business  and  is  under 
no  obligation  to  serve  the  public  in  general,^^  but  the  state  has  the  right,  in  the 
exercise  of  its  police  power,  to  regulate  the  right  to  refuse  admission  to  theaters,  race 
courses,  or  other  places  of  public  amusement.^*  Under  a  statute  making  irrevocable 
the  license  represented  by  a  theater  ticket,  the  ticket  and  rights  represented  thereby 
become  property  which  is  transferrable  in  the  absence  of  stipulations  to  the  con- 
trary,®^ and  a  statute  prohibiting  a  person  from  reselling  the  ticket  for  a  higher  price 
than  that  originally  charged  by  the  management  is  an  infringement  upon  the  con- 
stitutional right  of  pro]>erty,^''  and  cannot  be  upheld  as  a  valid  exercise  of  the  police 
power  of  the  state.®^  The  rights  of  the  purchaser  of  a  theater  ticket  and  the  duties 
of  the  proprietor  are  measured  by  the  terms  of  the  contract  made  upon  the  purchase 
of  a  ticket.®^  This  contract  is  an  agreement  on  the  part  of  the  proprietor  for  the 
consideration  mentioned  to  admit  the  holder  of  the  ticket  upon  presentation  thereof 
to  his  theater  on  the  date  mentioned,  with  the  right  to  Occupy  the  seat  specified  and 
to  there  witness  the  performance.^®  The  ticket  is  a  license  issued  by  the  proprietor 
pursuant  to  the  contract  as  evidence  of  the  right  of  the  holder  "to  admission  subject 
to  his  observation  of  any  reasonable  conditions  appearing  on  the  face  thereof.®"  The 
license,  though  granted  for  a  consideration,  is  revocable  for  a  violation  of  such  con- 


78.  Gordon  Bros.  v.  Wageman  [Neb.]  108 
N.    W.     1067. 

79.  Southern  R.  Co.  v.  Fulford,  125  Ga. 
103,    54    S.    E.    68. 

SO.     In    re    Hemstreet.    139    F.    958. 

81.  McCarthy  v.  Payne,  141  Mich.  571, 
12    Det.    Leg.    N.    570,    104    N.    W.    981. 

82.  See    5    C.    L,.    1405. 

83.  Trespass  would  not  lie  for  inad- 
vertent breach  of  contract  created  by  pur- 
chase of  ticket.  Horney  v.  Xixon.  213  Pa. 
20,  61  A.  1088;  CoUister  v.  Hayman,  183  N. 
Y.  250,  76  N.  E.  20.  Agreement  among 
managers  of  theaters  to  refuse  admission 
to  a  theatrical  critic  and  his  forcible  ex- 
clusion from  the  tlieaters  of  such  parties 
was  not  a  conspiracy  to  do  an  unlawful  act 
where  not  made  to  prevent  him  from  exer- 
cising his  calling,  but  the  motive  waa 
merely  a  dislike  and  disapproval  of  his 
writings.  People  v.  Flynn,  100  N.  Y.  S. 
31. 

84.  Statute  penalizing  refusal  to  admit 
to  any  opera,  race  course,  or  otiier  place 
of  public  amusement,  any  person  over  21 
years  of  age  presenting  a  ticket  not  con- 
trary to  Const.  U.  S.  Amend.  14,  or  Const. 
Cal.  §  1.  Ejection  from  race  course. 
Greenberg  v.  Western  Turf  Ass'n,  148  Cal. 
126,   82   P.    684. 

Note:  The  extent  of  the  power  of  the 
state  to  impose  upon  businesses  tiie  duties 
and  obligations  of  public  service  companies 
is    very    ill-dePned.      It    seems    to    be    clearly 


settled  that  the  police  power  will  justify, 
the  classification  of  virtual  monopolies 
among  public  service  industries.  Munn  v. 
Illinois,  94  U.  S.  113,  24  Law.  Ed.  77.  The 
supreme  court  has  also  sustained  a  stat- 
ute imposing  a  maximum  charge  to  be 
made  by  grain  warehousemen,  although 
there  v/as  no  monopoly  in  the  wareliousing 
business.  Brass  v.  North  Dakota,  153  U.  S. 
391,  38  Law.  Ed.  757.  It  seems  impossible 
to  tell  upon  just  what  principle  this  last 
case  was  decided.  A  leading  text  writer 
maintains  that  even  after  this  decision  the 
power  of  the  state  does  not  extend  to  all 
industries,  but  that  it  is  limited  to  a  reg- 
ulation of  business  essential  to  industrial 
welfare.  Freund,  Police  Power,  §  378.  Ob- 
viously, under  this  definition  of  the  power 
of  tlie  state,  public  amusements  cannot  be 
subjected  to  regulation  as  public  service 
companies.  See  Tiedeman,  Police  Power 
232.  Contra.  Cooley,  Torts,  285.  The  de- 
cisions sustaining  statutes  aimed  against 
discrimination  against  negroes  afford  no 
support  tn  the  principal  case,  since  the  con- 
stitutionality of  such  statutes  is  based  upon 
the  public  policy  opposed  to  race  discrim- 
ination.— See    19    Harv.    L.    Rev.    472. 

85.  Act  Cal.  1S93  (St.  1893,  p.  220.  c.  185), 
Ex   parte   Quarg    [Cal.]    84    P.    766. 

86.  Act  Cal.  March  18,  1905  (St.  1905, 
p.  140,  c.  140).  Ex  parte  Quarg  [Cal.]  84 
P.    766. 

87.  Prohibits   an   act   not   affecting   injury 
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dition  by  the  holder  of  the  tieket.^^  A  condition  providing  that  if  the  ticket  is  sold 
by  the  purchaser  at  the  sidewalk  it  will  be  refused  at  the  door  is  valid  and  enforce- 
able,®- and  is  not  an  unreasonable  restraint  upon  a  person's  liberty  to  sell  his  prop- 
<?rty/'  nor  does  it  violate  a  statute  providing  for  the  equal  accommodation  of  all 
persons  in  "places  of  public  accommodation  or  amusement."^* 

x4.n  amusement  company  in  possession  of  land  under  a  lease,  reserving  to  the 
lessor  the  privilege  of  granting  a  right  of  way  through  the  premises  for  street  rail- 
way purposes,  may  prevent  by  injunction  an  unreasonable  and  forcible  entry  by  a 
street  railway  so  as  to  unnecessarily  interfere  with  the  arrangement  of  the  place,®^ 
and  the  motive  of  complainant  in  such  case  is  immaterial.®® 

The  remedy  for  the  refusal  of  the  proprietor  of  a  theater  to  allow^  the  purchaser 
of  a  ticket  to  use  it  is  not  in  tort  but  by  an  action  for  breach  of  the  contract.®'^  Sur- 
plus allegations  in  the  complaint  are  immaterial  provided  it  states  a  cause  of  action.®^ 

Exhibits;   Exonebatiox;   Experiments;  Expebt  Evidexch,  see  latest  topical  index. 

EXPLOSIVES  AND  INFLAMMABLES." 

One  in  possession  of  explosives  must  exercise  the  highest  degree  of  care,*  which 
extends  to  the  selection  of  the  custodian  in  charge.^  In  some  jurisdictions  the  lia- 
bility for  resulting  injuries  is  absolute  unless  due  to  a  great  and  unexpected  natural 
force  or  the  wrongful  act  of  a  third  person  over  whom  the  defendant  has  no  con- 
trol.^ Generally,  however,  one  in  lawful  possession  or  using  for  a  legal  purpose  is 
not  liable  in  the  absence  of  negligence,*  and  the  burden  is  upon  the  injured  party 


or     pndangerlng    public    health,     morals,     or 
safety.      Ex    parte    Quarg    [Cal.]     84    P.    766. 
88,  89,  90,  91.     Collister  v.  Hayman,   183   N. 
Y.    250,    76   N.    B.    20. 

92.  Its  purpose  being-  to  prevent  the  re- 
sale of  ticlcets  by  "ticket  speculators"  at  an 
advance  over  the  price  charged  by  the 
management.  Collister  v.  Hayman,  183  N. 
T.    250,   76   N.  E.   20. 

93.  Collister  v.  Hayman,  183  N.  Y.  250, 
76    N.    E.    20. 

94.  Laws  1895,  p.  974.  c.  1042.  Collister 
V.    Hayman.    183    N.    Y.    250.    76   N.    E.    20. 

95.  Reservation  must  be  exercised  rea- 
sonably. Montgomery  Amusement  Co.  v. 
Montgomery    Traction    Co.,    139    F.    353. 

96.  That  amusement  company  was  fur- 
thering the  interest  of  a  competing  street 
railway  company  no  defense  to  bill.  Mont- 
gomerv  Amusement  Co.  v.  Montgomery 
Traction    Co.,    139    F.    353. 

97.  Horney  v.  Nixon,  213  Pa.  20,  61  A. 
1088;    Taylor   v     Cohn    [Or.]    84    P.    388. 

98.  A  complaint  alleging  that  defendant 
is  the  proprietor  of  a  theater:  that  plaintiff 
purchased  tickets  therefor;  that  they  were 
presented  at  the  proper  time  and  place  but 
defendant  refused  to  allow  plaintiff  to  oc- 
cupy the  seats;  and  that  by  reason  thereof 
he  was  damaged  in  a  certain  sum,  states  a 
cause  of  action  for  breach  of  the  contract. 
Taylor  v.    Cohn    [Or.]    84    P.    388. 

99.  See  5  C.  L.  1405.  See.  also,  such  top- 
ics as  Gas,  5  C.  L.  1584:  Electricity,  7  C.  L. 
1258:    Steam,    6    C.    L.    1552. 

1.  Sowers  v.  McManus.  214  Pa.  244,  63 
A.  601.  One  engaged  in  delivering  gasoline 
must  use  ordinary  care  in  transferring  it  to 


a    private    tank.      Waters-Pierce    Oil    Co.    v. 
Knisel    [Ark.]    96  S.   W.   342. 

2.  Question  of  negligence  held  tor  the 
jury  where  the  custodian  was  addicted  to 
the  use  of  intoxicants  and  was  obliged  to 
keep  a  fire  in  the  magazine.  Caldwell  v. 
Kerbaugh,   144   F.   443. 

3.  Flynn  v.  Butler.  189  Mass.  377.  75  N. 
E.  730.  Not  relieved  where  the  explosion 
was  due  to  the  act  of  the  adjoining  compart- 
ment owner  who  was  making  repairs  for 
their    mutual    benefit.      Id. 

4.  A  railroad  company  is  liable  for  neg- 
ligently placing  a  warning  torpedo  on  its 
tracks  so  near  a  public  way  as  to  injure  a 
pedestrian  when  exploded.  Illinois  Cent.  R. 
Co.  V.  Schultz  [Miss.]  39  So.  1005.  Servant 
held  guilty  of  gross  negligence  in  pouring 
a  liquid  upon  a  floor  soaked  with  nitro-glyc- 
erine  and  scrubbing  with  a  broom  without 
knowing  probable  effect.  Oulighan  v.  But- 
ler. 189  Mass.  287,  75  N.  E.  726.  \\'here  an 
accident  would  not  have  occurred  except  for 
defendant's  conduct  in  permitting  nitro- 
glycerine to  escape  onto  the  floor  and  in 
liaving  it  repaired  by  an  inexperienced  man, 
such  negligence  is  the  efficient  cause  of 
the  accident.  Id.  Evidence  considered  to- 
gether with  the  physical  facts  and  held 
insufficient  to  show  that  the  gasoline  escaped 
because  of  the  negligent  use  of  a  siphon  and 
defective  funnel.  Waters-Pierce  Oil  Co.  v. 
Knisel  [Ark.]  96  S.  W.  342.  In  an  action  for 
injuries  caused  by  an  explosion  of  gasoline 
vapor  allowed  to  escape  while  transferring 
with  a  siphon,  testimony  that  the  defendant 
had  purchased  a  rotary  pump  because  the 
one  they  had  would  not  do,  but  that  he  did 
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to  establish  it,^  the  doctrine  of  res  ipsa  loquitur  being  inapplicable.^  As  in  other 
actions,  the  negligence  must  be  the  proximate  cause  of  the  injury.'^  One  engaged  in 
blasting  is  liable  for  the  physical  invasion  of  another's  property  by  flying  fragments 
irrespective  of  negligence,^  but  not  for  damages  resulting  from  the  vibration  of  the 
earth  or  air  unless  negligent.®  All  participating  in  negligent  blasting  are  liable  for 
the  resulting  injury.^^  The  storage  of  an  explosive  may  constitute  a  nuisance  be- 
cause of  an  inappropriate  location,"  and  the  law  implies  a  duty  not  to  place  an 
explosive  where  it  is  likely  to  injure  property  or  persons. ^^  Where  the  injury  com- 
plained of  is  to  property,  the  complaint  must  show  freedom  from  contributory  negli- 
gence.^^ One  selling  an  explosive  unusually  dangerous  because  of  a  latent  fact, 
without  notice,^*  is  liable  for  injury  resulting  though  it  sustains  no  contractual 
relation  with  the  person  injured. ^^  A  city  permitting  a  display  of  fireworks  in  its 
public  parks  is  not  liable  for  resulting  injury,^^  unless  it  constitutes  a  nuisance.^'' 
The  disposition  and  storage  of  explosives  is  subject  to  police  regulation,^*  and 


not  knov  whether  it  was  purchased  to  de- 
liver into  this  particular  tank,  was  not  preju- 
dicial. Waters-Pierce  Oil  Co.  v.  Burrows 
[Ark.]  96  S.  W.  336.  Evidence  of  one  who 
had  installed  the  plant  that  a  rotary  pump 
was  safer  than  a  siphon  because  the  flow 
could  be  controlled  and  that  he  had  tested 
the  siphon  and  found  it  impracticable  held 
competent.      Id. 

5.  Sowers  v.  McManus,  214  Pa.  244,  63  A. 
601;  Waters-Pierce  Oil  Co.  v.  Knisel  [Ark.] 
96  S.  W.  342.  Evidence  held  insufficient  to 
show  negligence.  Sowers  v.  McManus,  214 
Pa.  244.  63  A.  601.  Where  defendant's  evi- 
dence shows  that  bla.'^ting  was  done  near 
plaintiff's  premises  and  is  supplemented  by 
proof  that  ore  was  frequently  thrown 
against  the  house  and  upon  the  lot  of  the 
plaintiff,  the  question  of  negligence  is  for 
the  jury.  Herron  v.  Jones  &  Laughlin  Co., 
23    Pa.    Super.   Ct.    226. 

6.  Sowers  v.  McManus,  214  Pa.  244,  63  A. 
601. 

7.  In  an  action  for  injuries  to  plaintiff's 
ear  due  to  the  explosion  of  dynamite  by  de- 
fendant, it  is  admissible  to  show  that  the 
ears  of  person  much  closer  tlian  plaintiff 
were  not  injured  by  the  concussion.  Plickey 
V.  Texas  &  P.  R.  Co.  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  88,  95  S.  W.  763.  Also,  an  expert  on 
ear  treatment  may  testify  that  if  plaintiff's 
ear  was  injured  while  the  ears  of  persons 
nearer  were  not,  it  was  in  a  diseased  condi- 
tion.    Id. 

8.  Forrester  v.  O'Rourke  Engineering 
Const.  Co.,  48  Misc.  390,  95  N.  Y.  S.  600.  Also 
to  persons  injured  by  such  fragments.  Hoff- 
man V.  Walsh,  117  Mo.  App.  278,  93  S.  W.  853. 

0.  Dishes  and  glassware  broken.  For- 
rester V.  O'Rourke  Engineering  Const.  Co., 
48   Misc.   390,    95   N.   Y.   S.    600. 

10.  Hence  where  it  appeared  that  defend- 
ant had  charge  of  the  work  it  is  error  to 
dismiss  the  complaint  although  it  alleged 
that  he  was  the  contractor  which  was  not 
the"  fact.  Page  v.  Dempsey,  184  N.  T.  245, 
77   N.    E.    9. 

11.  Evidence  as  to  its  proximity  to  dwell- 
ings and  highways,  density  of  population  in 
the  vicinity,  etc.,  is  admissible  on  the  issue 
of  nuisance.  Flynn  v.  Butler,  189  Mass.  377, 
75  N.  E.  730.     Whether  the  storage  of  dyna- 


mite is  a  nuisance  per  se  by  reason  of  loca- 
tion is  a  question  of  fact  dependent  upon 
whether  persons  and  property  are  exposed 
to  unusual  and  great  danger.  Remsberg  v. 
Tola  Portland  Cement  Co.  [Kan.]  84  P.  548. 
Facts  tending  to  show  that  a  storehouse  was 
located  unnecessarily  close  to  plaintiff's 
buildings  and  a  public  road  are  proper  alle- 
gations in  an  action  to  enjoin  such  business. 
Id.  Expert  opinion  as  to  the  effect  of  the 
explosion  of  certain  amount  of  dynamite 
within  certain  distances  of  houses  and  per- 
sons is  admissible.  Id.  Evidence  held  sufH- 
ciently  based  upon  own  experience  as  to 
render  it  expert.     Id. 

12.  Public  alley.  Wells  v.  Gallagher 
[Ala.]  39  So.  747.  Such  duty  being  implied 
of  law  need  not  be  pleaded.  Id.  Where  in- 
jury results  from  explosives  "left"  in  a  public 
highway  the  length  of  time  they  were  there 
is  immaterial.  Id.  An  instruction  that  defend- 
ant was  not  liable  unless  the  servant  knew 
that  the  bomb  was  dangerous  when  he  swept 
it  into  tlie  alley  properly  refused  as  preter- 
mitting tlie  question  of  negligence  in  not 
ascertaining  its  dangerous  character.  Id. 
Where  defendant  is  charged  with  wanton- 
ly leaving  an  explosive  in  a  public  high- 
way, evidence  that  children  are  accustomed 
to  play  in  such  alley  is  admissible  to  show 
wantonness.     Id. 

13.  An  allegation  in  a  complaint  that  the 
damage  was  caused  solely  and  entirely  by 
the  negligence  of  defendant  in  "shooting"  the 
well,  sufficiently  alleges  freedom  from  con- 
tributory negligence.  Indiana  Nitroglycerine 
&  Torpedo  Co.  v.  Lippencott  Glass  Co.,  165 
Ind.    361,    75    N.    E.    649. 

14.  Illuminating  oil  so  mixed  with  gaso- 
line as  to  be  liable  to  explode  in  an  ordi- 
nary lamp.  Standard  Oil  Co.  v.  Parrish  [C. 
C.  A.]  145  F.  829.  Where  there  is  a  conflict 
of  evidence  whether  illuminating  oil  con- 
tained a  mixture  of  gasoline,  proof  of  a  cus- 
tom by  defendant's  employes  to  use  the 
same  buckets  indiscriminately  to  draw 
kerosene    and    gasoline    is    admissible.     Id. 

15.  Infant  child  of  purchaser  killed. 
Standard  Oil  Co.  v.  Parrish  [C.  C.  A.]  145  F. 
829. 

16.  Explosion  of  a  bomb  in  a  manner  not 
authorized.  De  Agramonte  v.  Mt.  Vernon, 
98   N.   Y.   S.    454. 
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one  keeping  explosives  iu  violation  of  statute/^  is  liable  for  injuries  caused  by  its 
explosion.'"     Such  regulations,  however,  must  be  reasonable.'^ 

Ex  Post  Facto  Laws;   Express  Cojipanies,  see  latest  topical  index. 

EXTORTION.-^ 

Extortion  is  the  unlawful  taking  by  an  oflScer,^^  by  color  of  his  office.^*  of  mon- 
ey or  thing  of  value  which  is  not  due  to  him,  or  before  it  is  due,  or  more  than  is 
due.-^  It  is  not  essential  that  the  officer  have  authority  to  do  the  particular  act  or 
expressly  declare  that  he  has  it.-®  A  specific  demand  for  the  money  is  not  essential 
where  the  officer^s  conduct  is  such  as  to  lead  the  person  to  believe  that  payment  was 
necessary  to  secure  the  object  sought.-^  While  bribery  and  extortion  are  not  identi- 
cal in  that  the  former  does  not  require  a  pretense  of  official  authority,  yet  if  such  pre- 
tense is  made  the  same  act  may  constitute  both  offenses.^* 


§   1.      Internntionnl    (1639). 


EXTRADITION. 

I       §   2.      Interstate    (1640). 


§  1.  International P — In  the  construction  and  carrying  out  of  extradition 
treaties,  the  ordinary  technicalities  of  criminal  proceedings  are  applicable  only  to  a 
limited  extent.^"  Where  generic  terms  are  used  the  indictment  is  sufficient  if  the 
offense  charged  is  fairly  embraced  within  them.^^     The  indictment  must  be  con- 


17.  Display  of  fireworks  in  a  city  park  is 
not  per  se  a  nuisance.  De  Agramonte  v.  Mt. 
Vernon,   9S   N.   Y.    S.   454. 

IS.  Art.  2,  §  3  police  regulations  D.  C. 
held  not  unconstitutional  as  delegating  en- 
trusted powers  because  it  required  the  fire 
marshal  and  building  inspector  to  investi- 
gate the  proposed  storage  plant  and  make 
report.  Cahill  v.  District  of  Columbia,  26 
App.  D.  C.  163.  Sec.  1  prohibiting  storage 
except  in  the  Interior  of  a  building,  and  sec. 
,5  permitting  storage  in  underground  tanks, 
held  not  inconsistent  since  the  former  has 
reference  to  surface  storage  only.  Id.  Evi- 
dence held  to  support  a  conviction  for  keep- 
ing and  selling  gasoline  without  a  license, 
it  appearing  that  defendants  maintained  a 
garage  and  filled  automobiles.  Id.  One  su- 
ing for  injuries  received  from  the  explosion 
of  "gunpowder"  has  no  statutory  cause  of 
action  under  Rev.  Laws  c.  102,  §  10.5,  since 
gunpowder  is  not  one  of  the  explosives  in- 
cluded in  such  section.  Flynn  v.  Butler, 
189   Mass.    377,    75   N.   B.   730. 

19.  Storing  crude  petroleum  without  li- 
cense as  required  by  Rev.  Laws,  c.  102,  §  114, 
and  without  proper  ventilation  as  provided 
by  §  113.  Moeckel  v.  Cross  &  Co..  190  Mass. 
2S0,  76  N.  E.  447.  Court  will  take  .iudicial 
notice  that  kerosene  is  the  product  of  crude 
petroleum.     Id. 

20.  Moeckel  v.  Cross  &  Co.,  190  Mass.  280, 
76   N.   E.   447. 

21.  A  police  regulation  limiting  the  quan- 
tity of  inflammable  fluids  which  may  be 
stored  within  the  city  limits  to  50  gallons 
and  requiring  it  to  be  stored  underground 
outside  of  buildings  is  reasonable.  Cahill  y. 
District  of  Columbia,   26   App.   D.  C.    163. 


22.  See  5  C.  L.  1407.  See,  also,  Blackmail, 
7    C.    L.    442. 

2.?,  Captain  of  police.  Commonwealth  v. 
Wilson.    30   Pa.   Super.   Ct.    26. 

24.  V\''hile  the  money  must  be  obtained  by 
the  officer  by  the  color  of  his  office,  it  does 
not  imply  that  it  must  be  taken  for  an  act 
which  it  is  his  duty  or  he  has  the  power  to 
perform  (Commonwealth  v.  Wilson,  30  Pa. 
Super.  Ct.  26),  but  it  does  imply  the  exercise 
of  oflicial  power  possessed,  or  pretended  to 
be  possessed,  as  distinguished  from  an  act 
which    any    person    could    perform    (Id.). 

25.  Commonwealth  v.  Wilson,  30  Pa. 
Super.    Ct.    26. 

28.  Where  the  conduct  of  a  police  officer 
is  tantamount  to  an  assertion  and  use  of  his 
official  authority  as  a  cover  for  the  act, 
whereby  he  secures  money,  he  may  be  con- 
victed. Commonwealth  v.  Wilson,  30  Pa. 
Super.  Ct.  26;  Id.,  30  Pa.  Super.  Ct.  32. 

27.  Evidence  of  conduct  held  sufficient  to 
go  to  the  Jury.  Commonwealth  v.  Wilson, 
30   Pa.    Super.   Ct.    26. 

28.  Commonwealth  v.  Wilson,  30  Pa. 
Super.  Ct.  26. 

29.  See   5  C.   L.   1407. 

30.  Since  exact  correspondence  between 
the  laws  of  the  two  countries  cannot  be  ex- 
pected and  the  only  purpose  of  extradition  is 
to  put  the  accused  on  trial  under  the  laws 
of  his  own  country.  United  States  v. 
Greene,    146    P.    766. 

31.  An  indictment  charging  conspiracy  to 
defraud  the  United  States  between  an  agent 
of  the  government  and  defendants,  which 
sets  out  facts  showing  a  corrupt  agreement 
between  defendants  and  overt  acts  by  means 
ol  which  It  was  effected  and  the  government 
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.itrucfl,  not  by  one  generic  designation  alone,  but  in  consideration  of  all  its  clear  and 
substantial  averments.^- 

§  2.  Interstate.  Origin  of  power.^^ — Interstate  extradition  is  governed  princi- 
pally by  the  constitution  and  laws  of  the  United  States.^*  The  fact  that  a  wrong 
has  been  committed  against  a  prisoner  in  the  manner  or  method  pursued  in  bringing 
him  into  the  demanding  state  is  no  legal  or  just  reason  why  he  should  not  answer 
the  charge  against  him  when  brought  before  the  proper  tribunal.^^ 

Procedure.^'^ — The  removal  of  a  person  by  extradition  is  summary  in  its  char- 
acter and  the  provisions  of  the  act  of  congress  must  be  strictly  complied  with.^^  An 
affidavit  for  a  requisition  made  on  information  and  belief  only  is  insufficient.^^  In 
Ohio,  the  facts  which  constitute  the  crime  must  be  made  to  appear,  unless  the  ap- 
plication is  based  upon  an  indictment  by  a  grand  jury.^®  This  requirement  is  not 
satisfied  by  a  formal  affidavit  charging  the  offense  in  the  language  of  the  statute, 
bnt  must  be  met  by  facts  necessary  to  make  out  the  crime  charged.*^  The  complaint 
(>!  affidavit  on  which  a  warrant  is  issued  must  show  that  the  accused  has  been  legally 
charged  with  crime  in  the  demanding  state.*^  In  jurisdictions  where  a  verified  com- 
]>laint  charging  an  offense  is  regarded  as  equivalent  to  an  affidavit,  a  governor's  war- 
r;uit  reciting  that  the  accused  stands  charged  by  complaint  is  a  sufficient  compliance 
v.ith  the  Federal  statute.*-  A  requisition  cannot  be  honored  where  it  appears  that 
the  offense  charged  is  not  within  the  jurisdiction  of  the  demanding  state."*^  It  is 
not  essential  that  the  executive  warrant  be  accompanied  by  certified  copies  of  the 
affidavit  or  indictment  or  that  these  papers  be  set  out  in  the  warrant,  or  that  the  war- 
rant recite  that  the  affidavit  or  indictment  from  the  demanding  state  was  presented 
to  the  governor  of  the  state  to  which  the  requisition  is  directed  by  any  legal  author- 
ity from  the  demanding  state,** 


defrauded,  charges  fraud  by  an  agent  and 
participation  therein  by  defendants  within 
cc.  4,  10,  art.  1,  of  the  extradition  treaty  of 
1890  (Act  March  25,  1890,  26  St.  1509),  be- 
tween Great  Britain  and  the  United  States. 
and  is  sufficient  to  warrant  their  extradition 
for  trial  thereunder.  United  States  v. 
Greene.    146   F.   766. 

33.  That  the  crime  charged  was  desig- 
nated a  "conspiracy"  was  not  fatal  where 
indictment  clearly  charged  participation  in 
the  act  of  defrauding  the  government. 
United  States  v.  Greene,  146  F.  766.  Ash- 
burton  treaty  of  1842.  and  the  supplemental 
treaty  of  1890,  compared.     Id. 

33,   34.     See   5   C.   L.    1408. 

3.1.  Jurisdiction  not  impaired  by  manner 
in  which  accused  is  brought  before  the  court. 
Ex   parte  Moyer    [Idaho]    85   P.   897. 

36.  See    5    C.    L.    1409. 

37,  38.  Ex  parte  Cheatham  [Tex.  Cr. 
App.]    95   S.   W.   1077. 

39,  40.  In  re  Fairman,  3  Ohio  N.  P.  (N.  S.) 
485. 

41.  Under  2  Ballinger's  Ann.  Codes  &  St. 
§  7017,  providing  tliat  when  any  person  shall 
be  found  within  the  state  charged  with  an 
offense  committed  in  another  state  any  court 
or  magistrate  may,  on  complaint,  issue  a  war- 
rant for  his  arrest,  the  complaint  on  which 
tlie  warrant  is  issued  must  show  that  the 
accused  has  been  legally  charged  with  crime 
in  the  demanding  state.  State  v.  V\''hite,  40 
Vv^ash.  560,  82  P.  907.  Three  things  are 
requisite  in  order  to  authorize  tlie  executive 
authority   of  a   state   to   extradite   a   fugitive 


from  justice:  First,  the  accused  must  be 
demanded  as  a  fugitive  from  justice  by  the 
executive  of  the  state  from  which  he  fled; 
second,  such  demand  must  be  accompanied 
by  a  copy  of  an  indictment  found  or  an  affi- 
davit made,  before  a  magistrate,  charging 
tlie  accused  with  having  committed  a  crime 
in  the  demanding  state;  and  third,  such  copy 
of  the  indictment  or  affidavit  must  be  certified 
by  the  executive  of  the  demanding  state  to 
be  authentic.  Id.  A  legal  charge  within 
extradition  statutes  means  one  made  in  the 
state  having  jurisdiction  to  try  the  offense 
and  from  which  the  fugitive  has  fled.  Id. 
"Where  accused  was  arrested  under  a  warrant 
issued  on  a  complaint  which  was  insufficient 
to  justify  the  issuance  of  the  warrant,  a  de- 
posit In  lieu  of  bail  to  secure  a  release  of 
the  accused  was  involuntary  and  depositor 
was  entitled  to  recover  it  though  accused 
did    not   appear.      Id. 

42.  Recital  that  accused  stands  charged 
by  "complaint  and  information"  with  the 
crime  of  embezzlement  sufficient  compliance 
with  Rev.  St.  U.  S.  §  5278  (U.  S.  Comp.  St. 
1901,  p.  3597),  requiring  that  warrants  re- 
cite that  "accused  stands  charged  by  indict- 
ment or  affidavit."  Ex  parte  Cheatham  [Tex. 
Cr.   App.]    95    S.    W.    1077. 

43.  Where  affidavit  on  application  to  the 
governor  of  Colorado  showed  conversion  of 
certain  deeds  committed  in  Kansas,  the  req- 
uisition should  not  have  been  honored  by 
the  governor  of  Texas.  Ex  parte  Cheatham 
[Tex.    Cr.   App.]    95    S.    W.    1077. 

44.  Ex  parte  Cheatham  [Tex.  Cr.  App.l 
95    S.   W.    1077. 
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Review.*^ — It  will  be  presumed  that  the  requirements  of  the  law  were  complied 
^virli  by  the  governor  from  whom  the  requisition  proceeded.*''  The  court  has  juris- 
<lietion  on  a  writ  of  habeas  corpus  to  go  behind  the  executive  warrant  and  review 
the  grounds  upon  which  the  governor  issued  it."'  In  Ohio  the  probate  court  has  no 
power,  by  virtue  of  its  general  jurisdiction  in  habeas  corpus  or  otherwise,  to  order 
the  discharge  of  a  person  arrested  by  the  slieriff  by  authority  of  a  warrant  from  the 
-overnor  to  be  brought  before  one  of  the  judges  enumerated  in  the  statute.*^  The 
action  of  the  chief  executive  of  the  state  in  which  the  accused  was  found  in  issuing 
llie  executive  warrant,  and  of  the  executive  and  ministerial  officers  acting  in  aid  of 
the  warrant,  is  a  matter  for  the  consideration  of  the  courts  of  his  state  subject  to  the 
reviewing  authority  of  the  Federal  courts  so  far  as  Federal  questions  are  involved.*" 
Hence,  where  the  accused  is  personally  within  the  jurisdiction  of  the  demanding 
«tate  and  there  applies  for  his  discharge  on  habeas  corpus,  he  cannot  jaise  the  ques- 
tion as  to  whether  he  was  in  fact  a  fugitive  from  justice  within  the  meaning  of  the 
Federal  constitution  and  the  act  of  congress,^"  nor,  on  such  application,  can  the  regu- 
larity of  the  issuance  of  the  warrant  of  the  foreign  state  be  inquired  into,  the 
prisoner  being  held  under  legal  process  of  a  court  of  competent  jurisdiction.^^  In 
interstate  extradition  there  can  be  no  Federal  question  involved  in  the  detention  of 
the  prisoner  after  he  is  brought  within  the  jurisdiction  of  the  demanding  state. ^" 
The  motives  which  prompt  the  executive  of  a  state  to  issue  his  warrant  for  the 
rendition  of  a  prisoner  are  not  proper  subjects  of  judicial  inquiry.^^ 

Rights  of  extradited  persons.^* — When  a  person  has  been  returned  to  a  state 
he  may  be  held  to  answer  for  another  and  distinct  offense  from  that  for  which  he 
was  returned,^^  and  after  conviction  for  the  offense  for  which  he  Avas  returned,  he  may 
be  tried  for  another  offense  without  being  given  an  opportunity  to  return  to  the 
state  where  he  was  found. ^'^  A  civil  suit  also  may  be  instituted  against  him  in  the 
state  to  which  he  has  been  returned  before  his  discharge  or  immediately  thereafter.^'^ 


45.  See   5  C.   L.   14-10. 

46.  Presumed  in  habeas  corpus  that  gov- 
ernor's requisition  was  attached  to  tlie  pa- 
pers on  which  based  and  that  he  stated 
therein  that  the  annexed  papers  were  duly 
authenticated  as  per  the  laws  of  the  demand- 
ing- state.  Ex  parte  Cheatham  [Tex.  Cr. 
App.]    95    S.   W.    1077. 

47.  May  determine  the  sufficiency  of  pa- 
pers upon  which  warrant  vras  issued.  Ex 
parte  Cheatham  [Tex.  Cr.  App.]  95  S.  "W. 
i077. 

48.  When  the  sheriff  receives  from  the 
governor  a  warrant  issued  by  him  under  § 
97,  Rev.  St.  1906,  it  is  his  imperative  duty 
to  arrest  the  person  named  therein  as  a 
fugitive  from  justice  if  found  within  his 
county,  and  take  him  before  a  judge  of  the 
supreme  court  or  of  the  circuit  court,  or  of 
the  common  pleas  court  of  the  district,  to  be 
examined  on  the  charge  named  in  the  war- 
rant. Thomas  v.  Evans  [Ohio]  76  N.  E.  862. 
The  provision  of  the  act  of  February  25, 
1852  (50  Ohio  Laws.  p.  84),  giving  to  the 
probate  courts  jurisdiction  to  allow  habeas 
corpus  (now  incorporated  in  §  5727,  Rev.  St. 
1906)  is,  with  respect  to  the  extradition  of 
fugitives  from  justice,  in  conflict  with  the 
act  of  March  23,  1875  (72  Ohio  Laws  p.  79, 
now  §  97  Rev.  St.  1906),  and  is  pro  tanto 
superseded  by  the  later  act.     Id. 

49.  Not  open  to  examination  or  considera- 
tion by  courts  of  a  foreign  state.  Ex  parte 
Moyer    [Idaho]    85   P.    897. 


50.  Ex  parte  Moyer   [Idaho]    85  P.   897. 

51.  The  warrant  whether  issued  lawfully 
or  not  becomes  functus  officio  as  soon  as  the 
accused  is  delivered  into  the  jurisdiction  of 
the  demanding  state.  Ex  parte  Moyer  [Ida- 
ho]    85    P.     897. 

.52.  The  prisoner  is  held  under  the  extra- 
dition process  until  such  time  only  as  he 
rcnohes  the  jurisdiction  of  the  demanding 
state.  He  is  thenceforth  held  under  the  pro- 
cess of  the  courts  of  that  state.  E.x  parte 
Moyer   [Idaho]    85  P.   897. 

53.  Would  oppose  public  policy  and  free- 
dom of  the  executive  department.  Ex  parte 
Moyer    [Idaho]    85    P.    897. 

.14.     See    5    C.    L.    1411. 

55.  There  is  a  difference  in  this  respect 
between  international  and  interstate  extra- 
dition. Rutledge  v.  Krauss  [N.  J.  Law]  63 
A.    988. 

.56.  Taylor  v.  Commonwealth  [Ky.]  96  S. 
W.  440.  Rule  applicable  to  extraditions  un- 
der treaty  not  applicable  to  extraditions  be- 
tween the  states.     Id. 

57.  Not  entitled  to  a  reasonable  time  after 
discharge  to  permit  him  to  return  to  the 
state  whence  he  came  before  such  suit  may 
be  instituted.  Rutledge  v.  Krauss  [N.  J. 
Law]  63  A.  988.  Case  not  analogous  to  that 
presented  where  a  person  comes  from  one 
state  into  another  voluntarily  as  a  witness 
or  party  to  a  suit.  Id.  That  plaintiff  in 
the  civil  suit  assisted  in  the  extradition  pro- 
ceedings was  no  reason  for  discharging  de- 
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Tlie  relation  of  factor  to  consignor. ^^ — One  having  the  possession  and  absolute 
control  of  the  merchandise  of  another  to  sell  the  same  and  collect  the  price  is  a  fac- 
tor/" and^  in  general,  it  is  this  possession  and  authority  to  collect  which  distinguishes 
him  from  a  broker.''^ 

Rights  and  liahilities  inter  se  and  as  to  third  persons.^^ — As  between  factor  and 
consignor,  their  rights  and  liabilities  are  controlled  by  the  terms  of  their  contract.*"'^ 
In  the  absence  of  express  authority,®*  a  factor  cannot  reship  the  goods  to  another, 
market/^  and  if  he  does  so  he  is  liable ;®®  nor  can  he  delegate  his  rights  to  another," 
though  an  unauthorized  delegation  may  be  ratified.*'®  Wliere  a  principal  consigns 
goods  without  instructions,  the  factor  must  sell  within  a  reasonable  time  at  the  mar- 
ket price®^  at  that  place.^"  Moneys  received  by  a  factor  from  sales  are  held  in  trust 
for  the  consignor.''^  A  factor  is  liable  for  negligence  in  the  care  of  goods  con- 
signed to  him.^^  A  consignor  is  under  an  implied  obligation  to  reimburse  his  fac- 
tor for  advancements  in  excess  of  the  sale  proceeds,''^  but  there  is  no  liability  until 


fe-ndant,  such  assistance  being  a  public  duty. 
Id. 

58.  See    Clark    &    Skyles    Agency,    p.    1746. 

59.  See    5    C.   L.    1411. 

GC.  Sinclair  &  Co.  v.  National  Surety  Co. 
[Iowa]  107  N.  W.  184.  Correspondence  held 
to  show  that  there  was  not  an  absolute  sale, 
but  that  plaintiffs  agreed  to  act  as  factors 
for  defendant.  Dowler  v.  Swift  &  Co.,  98 
N.  T.  S.  983.  A  fruit  dealers'  association 
formed  to  sell  such  amounts  as  its  constitu- 
ent men^bers  should 'ship  to  it,  the  latter 
having  control  of  the  sale  as  to  price  and 
being  entitled  to  the  net  proceeds,  the  asso- 
ciation is  in  nature  a  factor.  Briere  v.  Tay- 
lor,   126    Wis.    347,    105    N,  W.    817. 

61.  Sinclair  &  Co.  v.  National  Surety  Co. 
[Iov*-a]    107    N.    W.    184. 

«3.     See    5    C.    L.    1412. 

G3.  Where  a  factor  was  to  have  commis- 
sion on  goods  withdrawn  before  sale,  he  can 
only  recover  commissions  on  goods  actuall^^ 
received,  although  the  consignor  had  agreed 
to  ship  a  larger  amount.  Horst  v.  Lovdal, 
98  N.  Y.  S.  996.  An  agreement  to  communi- 
cate the  best  price  obtainable  does  not  im- 
pose a  duty  to  notify  the  consignor  that  no 
offer  whatever  can  be  secured.  Dowler  v. 
Swift  &  Co..  98  N.  Y.  S.  983.  Where  cran- 
berry producers  formed  an  association  for 
the  sale  of  their  berries,  the  association  to 
act  as  a  factor,  and  each  shipper  to  bear  the 
loss  or  have  the  profits  of  his  ship- 
ments, it  was  error  to  charge  the  total 
loss  to  all  in  proportion  to  their  respective 
interests.  Briere  v.  Taylor,  126  Wis.  347, 
105  N.  W.  817.  A  factor  advanced  a  shipper 
$1,250  and  the  latter  agreed  to  ship  100  bales 
of  cotton  or  at  least  one  bale  for  every 
$12.50  advanced.  An  additional  advancement 
was  subsequently  made  and  the  shipper  con- 
signed cotton  in  excess  of  100  bales.  Held 
that  the  factor  could  apply  $12.50  of  the 
proceeds  of  each  additional  bale  to  the  last 
advancement,  notwithstanding  a  direction  to 
the  contrary.  Kemper  v.  Patrick  [Tex.  Civ. 
App.]  95  S.  W.  51.  Where  the  contract  is 
clear  as  to  the  allowance  qf  commission  on 
goods  withdrawn  from  sale,  and  the  only 
issue  is  as  to  whether  all  the  goods  were 
shipped    under    such    contract,    evidence    that 


such    terms    were    unusual    is    inadmissible. 
Horst  V.  Lovdal,  98  N.  Y.  S.  996. 

64.  Evidence  held  insuflicient  to  sliow 
authority  to  reship  to  Europe.  Weidner  v. 
Olivit,  108  App.  Div.  122,  96  N.  Y.  S.  37. 

65.  No  implied  authority.  Weidner  v. 
Olivit,  108  App.  Div.  122,  96  N.  Y.  S.  37. 

66.  Consignor  may  recover  the  difference 
between  the  market  value  at  the  place  where 
they  sliould  have  been  sold  and  the  price  re- 
ceived. Weidner  v.  Olivit,  108  App.  Div.  122, 
96  N.  Y.  S.  37.  "Prices  current"  sent  by  the 
factor  to  his  consignor  are  admissible  as 
admissions    of    prices.      Id. 

67.  Under  Civ.  Code  §  2368  (3),  a  factor 
cannot  delegate  his  authority  to  one  engaged 
in  an  independent  business.  Akron  Cereal 
Co.  v.  First  Nat.  Bank  [Cal.  App.]  84  P.  778. 
A  person  engaged  in  such  business  may  as 
a  representative  of  the  factors  receive  and 
store,  but  not  in  his  own  name  (Id.),  and 
where  he  does  so,  the  consignor  has  not 
"allowed  another  to  assume  apparent  owner- 
sliip"  so  as  to  bring  a  bona  fide  pledgee 
within  Civ.  Code  §   2991   (Id.). 

68.  Where  a  factor  turned  the  goods  over 
to  another  firm  to  sell  and  notified  the  con- 
signor, failure  of  the  consignor  to  object  for 
six  months  ratified  the  delegation.  Mcintosh 
v.   Merchant,    40    Wash.   477,    82   P.    753. 

69.  Wynne,  Dove  &  Co.  v.  Schnabaum 
[Ark.]  94  S.  W.  50.  Evidence  of  one  or  two 
sales  at  a  higher  price  does  not  establish 
the  market  price  and  prove  failure  to  dis- 
charge   his    duty.      Id. 

70.  A  factor  in  Memphis  need  not  consult 
the  market  of  Pocahontas.  Wynne,  Dove  & 
Co.  V.   Schnabaum    [Ark.]    94    S.   W.   50. 

71.  Boyle  V.  Northwestern  Nat.  Bank,  125 
Wis.   498,   103   N.   W.   1123,   104   N.  W.   917. 

72.  Evidence  held  for  the  jury  whether 
plaintiffs'  factors  were  guilty  of  negligence 
in  failing  to  inspect  the  beef  upon  arriv*! 
and  afterwards.  Dowler  v.  Swift  &  Co.,  98 
N.  Y.  S.  983.  Evidence  as  to  factor's  negli- 
gence in  caring  for  peanuts  while  in  storage 
held  for  the  jury.  Knowles  v.  Savage,  Son 
&   Co.,   140   N.   C.    372,   52    S.   E.   930. 

73.  In  re  Murphy  Co.'s  Estate,  214  Pa.  258, 
63   A.   745. 
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there  has  been  a  sale.^*  Wliere  a  factor  authorized  only  to  sell  for  cash  sells  on 
time  and  pa^'s  tlie  consignor,  he  may  recover  of  the  purchaser  for  the  goods  sold  on 
time.''^  A  factor  who  defends  an  action  solely  for  his  own  benefit  to  protect  goods 
pledged  for  advancements  is  not  entitled  to  add  the  expense  of  such  litigation  to  his 
debt.^®  One  asserting  a  pledge  for  advancements  to  the  factor  must  show  that  they 
.  were  made  after  the  goods  came  into  the  factor's  possession.'^^  Where  a  factor 
pledges  goods,  the  ovraer  may  redeem  any  time  before  sale  whether  the  pledgee 
claims  for  advancements  made  under  the  factor  law  or  asserts  a  lien  under  the  lien 
law.'^^  A  pledgee  having  a  lien  for  cartage  and  storage  on  goods  consigned  to  a  fac- 
tor, if  he  has  knowledge,  actual  or  charged/^  is  guilty  of  conversion  if  lie  sells  at 
private  saie.^° 

Factoks'  Acts,  see  latest  topical  index. 

FALSE    IMPRISONMENT. 

§   1.     AVhat      Constitutes,     Persons      Liable,  I       §   2.     The      Action     to     Recover     Damages 
and  Justification    (1643).  I  (1646). 

§  1.  What  constitutes,  persons  liuhle,  and  justification,^''^ — False  imprisonment 
is  the  unlawful*-  restraint  of  a  man's  liberty,  which  may  arise  from  an  illegal  ar- 
rest,^^  unlawful  detention,®*  or  confinement  in  an  unauthorized  place.®^  Any  physi- 
cal detention  constitutes  imprisonment,®"  which  may  be  accomplished  by  words  and 


74.  In  re  Murphy  Co.'s  Estate,  214  Pa.  258, 
63  A.  745.  Where  the  consignor  makes  an 
assignment  for  the  benefit  of  creditors,  the 
factor  is  only  entitled  to  dividends  on  the 
balance  after  sale  and  not  on  the  entire 
advancement.      Id. 

".■;.  pii'n-mer  ATercantile  Co.  v.  Henderson 
[Colo.]    86    P.    108. 

76.  Litigation  with  the  other  creditors. 
Smith  V.  Equitable  Trust  Co.   [Pa.]  64  A.  591. 

77.  Beken  v.  Kingsbury,  113  App.  Div. 
555,  100  N.  Y.  S.  323.  Evidence  held  insuffi- 
cient except  as  to  cartage  and  freight  paid. 
Id. 

78.  Factor  Law,  Heydecker's  Gen.  Laws, 
p.   4792,   c.    34,    §    3;    Lien  Law,   Laws   1S97,   p. 

533,  c.    418.    §    73.      Beken   v.   Kingsbury,    113 
App.   Div.    555,    100   N.  Y.   S.   323. 

79.  Facts  sufficient  to  put  the  pledgee  on 
inquiry.  Beken  v.  Kingsbury,  113  App.  Div. 
555,    100    N.    Y.    S.    323. 

80.  Must  sell  at  public  sale  as  provided 
by  Lien  Law,  Laws  1897,  §§  80,  81.  82. 
Beken  v.  Kingsbury,  113  App.  Div.  555,  100 
N.   Y.    S.    323. 

81.  See   5  C.  L.    1413. 

82.  Whether  the  high  degree  of  care  re- 
quired of  a  conductor  in  charge  of  a  car  in 
•u'hich  were  a  large  number  of  school  chil- 
dren in  charge  of  a  government  Indian 
agent  justified  him  in  locking  the  doors  at 
night  held  for  the  jury.  Peck  v.  Atchison, 
etc.,  R.  Co.   [Tex.  Civ.  App.]   14  Tex.  Ct.  Rep. 

534,  91    S.    W.    323. 

83.  A  police  officer  making  an  arrest 
without  a  warrant  and  without  reasonable 
ground  to  believe  that  a  felony  has  been 
committed  (Johnson  v.  Collins  [Ky.]  89  S. 
W.  253),  or  that  the  party  arrested  commit- 
ted it.  Is  guilty  of  false  imprisonment  (South- 
ern   R.    Co.    V.    Shirley    [Ky.]    90    S.    W.    597). 


Facts    held     sufficient     to     go    to     the    jury 
whether    the    officer    had    reasonable    ground 
to  believe  that  a  "larceny  in  a  building"  had 
been    committed,   thus    constituting  a   felony. 
j  Robinson    v.    Van    Auken,    190    Mass.    161,    76 
I  N.    E.    601.     Count    held    to    be   an   action    for 
!  false  imprisonment  and  not  malicious  prose- 
I  cution  after  striking  the  allegation  that  the 
arrest   was   under   a   warrant.     Western   Un- 
'  ion    Tel.   Co.   v.    Thompson    [C.   C.    A.]    14  4   F. 
578.     Where    under    Kurd's    Rev.    St.    1903,    p. 
677,  0.  38,   §   342,  a  private  person  cannot  ar- 
I  rest    upon     probable     cause,     an     instruction 
limiting   such   doctrine   to   the   count   for  ma- 
licious  prosecution   held   proper.     Enright   v. 
Gibson,   219   111.   550,  76  N.   E.   689.      False  im- 
prisonment begins  at  the  arrest.     Egleston  v. 
Scheibel.   99   N.   Y.   S.   969. 

84.  Where  the  wrong  one  of  two  parties 
of  the  same  name  Is  arrested,  the  officer  is 
liable  If  he  detains  him  after  receiving  in- 
formation of  the  error.  Blocker  v.  Clark 
[Ga.]  54  S.  E.  1022.  An  officer  failing  to  ex- 
ercise reasonable  diligence  in  taking  a 
prisoner  before  a  committing  magistrate  is 
liable  (Id.),  unless  the  delay  was  due  to 
the  party  arrested  (Id.).  Under  Rev.  St. 
U.  S.  §  1014  [U.  S.  Comp.  St.  1901,  p.  716], 
a  sheriff  making  an  arrest  has  no  authority 
to  accept  bail,  and  hence  is  not  liable  for 
detention  after  rejecting  it.  Roberts  v. 
Brown  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  50. 
94   S.  W.  388. 

85.  Under  V.  S.  1701,  1703,  an  officer  ar- 
resting one  on  mesne  process  in  a  civil  ac- 
tion' must  commit  him  to  the  jail  of  the 
county  where  the  arrest  Is  made,  and  a 
commitment  elsewhere.  If  there  is  a  legal 
jail  in  such  county,  renders  him  a  trespass- 
er ab  Initio.  Gibson  v.  Holmes,  78  Vt.  110, 
62    A.    11. 
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threats,^^  actual  force  being  unnecessary.  Malice  and  want  of  probable  cause  are 
not  essential  elements/^  although  there  seems  to  be  a  conflict  in  Kentucky.^®  Where 
a  prosecution  and  imprisonment  are  made  in  good  faith  under  a  void  ordinance,  no 
liability  exists.^" 

One  instrumental  in  procuring  an  arrest  under  a  void  warrant"^  or  who  ratifies 
a  void  affidavit  upon  which  prosecution  was  based  is  liable.^^  All  parties  participating 
in  an  illegal  arrest®^  or  imprisonment^*  are  liable  for  the  trespass  ab  initio.  A  judge 
of  inferior  jurisdiction  is  liable  for  false  imprisonment  in  proceedings  beyond  his 
jurisdiction.®^  A  master  is  not  liable  for  an  unauthorized  imprisonment  by  his 
servant'*'^  unless  done  within  the  scope  of  his  employment.^^  A  partner  in  an  or- 
dinary mercantile  business  has  no  implied  power  to  bind  his  copartners  by  his  acts 


86.  Egleston  v.  Scheibel.  99  N.  Y.  S.  969; 
Bernheimer  Bros.  v.  Becker,  102  Md.  250,  62 
A.    526. 

87.  Bernheimer  Bros.  v.  Becker,  102  Md. 
250,  62  A.  526;  Martin  v.  Houck  [N.  C]  54  S. 
E.  291.  Where  the  conduct  and  words  are  such 
as  to  induce  a  reasonable  fear  of  force  and 
the  means  of  coercion  are  at  hand  there  may 
be  imprisonment  without  any  force.  He- 
brew V.  Pulls  [N.  J.  Err.  &  App.]  64  A.  121. 
Unless  it  is  clear  that  there  was  no  rea- 
sonable apprehension  of  force,  the  question 
whether  submission  was  voluntary  or  in- 
duced by  fear  is  for  the  jury.  Id.  By 
threatening  words  and  conduct  plaintiff  was 
induced  to  undress  and  submit  to  a  search 
for  stolen  propertj'.  Id.  Where  defendants 
informed  plaintiff  that  he  was  under  arrest, 
and  when  he  asked  for  the  warrant,  told  him 
that  it  was  all  right,  that  he  must  come 
witli  them,  wliich  he  agreed  to  do,  there 
is  sufficient  imprisonment,  though  they  nev- 
er take  him  but  agree  to  let  him  come  alone 
the  next  day.  Martin  v.  Houck  [N.  C]  54  S. 
E.  291. 

8S.  Pandjiris  v.  Hartman,  196  Mo.  539,  94 
S.  W.  270;  Wood  v.  Olson,  117  111.  App.  128. 
There  must  be  an  existing  legal  cause  for 
arrest.     Id. 

SS).  In  Kentucky  It  has  apparently  been 
held  that  malice  and  want  of  probable  cause 
are    essential.     Steinbergen    v.    Miller    [Ky.] 

96  S.  W.  1101.  But  in  view  of  the  decision 
in  Southern  R.  Co.  v.  Shirley  [Ky.]  90  S. -W. 
597,  it  is  probable  that  the  petition  in  the 
Sternbergen  case  was  either  ambiguous  as 
to  the  cause  of  action  alleged  or  contain- 
ed  a   count   for    malicious    prosecution. 

90.  Either  as  to  the  magistrate  who  tried 
the  case,  the  city  attorney  who  prosecuted, 
the  officer  making  the  arrest,  or  the  per- 
son making  the  complaint.  Bohri  v.  Bar- 
nett   [C.  C.   A.]    144   F.   389. 

91.  Instructions  that  if  defendants  sign- 
ing the  warrant  caused  the  justice  to  omit 
signing  it,  and  caused  plaintiff's  arrest  un- 
der a  void  warrant,  or  if  defendant  proceed- 
ed to  prosecute  knowing  the  warrant  was 
void,  he  is  liable,  held  proper.  Gates  v. 
McGlaun    [Ala.]    39    So.    607. 

92.  Question  of  ratification  held  for  the 
jury  under  the  facts.  Shannon  v.  Sims  [Ala.] 
40    So.    574. 

93.  Where  the  constable  secures  the 
wrongful  arrest  of  plaintiff  in  another  coun- 
ty by  a  constable  of  such  county  and  receiv- 
es and  takes  back  such  prisoner,  both  are 
liable.     Sneed  v.  McFatridge  [Tex.  Civ.  App.] 

97  S.   W.   113, 


94.  Arrested  and  turned  over  to  the  vari- 
ous officers  at  different  times.  Egleston  v. 
Scheibel.   99  N.  Y.   S.   969. 

95.  NOTE.      Liability   of   a   judicial   officer: 

"The  defendant,  a  justice  of  the  peace,  is- 
sued a  warrant  returnable  before  himself, 
instead  of  before  a  justice  in  the  town 
where  the  offense  was  committed,  as  requir- 
ed by  statute.  In  spite  of  objection,  he 
tried  and  convicted  the  plaintiff.  This  con- 
viction was  afterwards  reversed.  Held,  that 
the  warrant  did  not  confer  jurisdiction  over 
the  plaintiff,  and  that  the  defendant  is  lia- 
ble in  a  civil  action  for  false  imprisonment. 
McCarg  V.  Burr,  106  App.  Div.  275.  The  de- 
fendant committed  two  errors;  first,  in  caus- 
ing arp  arrest  under  a  defective  warrant,  and 
secondly,  in  convicting  without  jurisdiction. 
The  issuing  of  a  warrant,  void  on  its  face, 
is  a  wrongful  exercise  of  a  ministerial,  as 
distinguished  from  a  judicial,  function,  for 
which  a  justice  is  civilly  liable.  Blythe  v. 
Tompkins,  2  Abb.  Pr.  [N.  Y.]  468.  The  sen- 
tence purported  to  be  a  judicial  act,  w^hich 
is  absolutely  privileged.  Cooley,  Torts  [2d 
Ed.]  477.  But  the  fact  that  a  judge  assumes 
jurisdiction  does  not  of  itself  make  his  acts 
thereunder  judicial.  The  Case  of  the  Mar- 
shalsea,  10  Co.  369.  The  warrant  being  de- 
fective in  substance,  not  merely  in  form, 
gave  no  jurisdiction  in  fact  over  the  plain- 
tiff. Wills  v.  Whittler,  45  Me.  544.  The 
tendency,  however,  is  to  accord  a  presump- 
tion of  jurisdiction,  even  to  inferior  courts. 
Thompson  v.  Jackson,  93  Iowa,  376.  In  the 
principal  case  tlie  assumption  of  jurisdic- 
tion did  not  arise  from  a  mistaken  fact,  but 
from  an  error  of  law,  on  which  two  opinions 
could  not  honestly  be  entertained  by  reason- 
able men,  and  so  the  presumption  of  juris- 
diction sliould  not  protect  the  defendant. 
Grove  v.  Van  Duyn,  44  N.  J.  Law,  654,  43  Am. 
Rep.  412.  See,  also.  12  Harv.  L.  R.  352;  l'{ 
Harv.  L.  R.  407.  The  criterion  suggested  for 
rebutting  the  presumption,  analogous  to 
that  applied  on  motions  to  sot  aside  ver- 
dicts, protects  a  judge  from  the  consequences 
of  every  error  of  judgment,  unless  totally 
unreasonable,  but  leaves  him  answerable  for 
the  commission  of  a  wrong  that  is  practical- 
ly   willful." — Prom    19    Harv.    L.    R.    216. 

9G.  An  employe  about  an  ordinary  busi- 
ness has  no  implied  authority  to  arrest  and 
search  customers  suspected  of  shop-lifting. 
Bernheimer  Bros.  v.  Becker,  102  Md.  250,  62 
A.    526. 

97.  Within  scope  of  employment:  Pro- 
curement of  arrest  by  the  foreman  of  a  con- 
struction crew  to  facilitate  stringing  a  tele- 
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in  aiTP^ting  and  searching-  a  cnstomer  snspected  of  shop-lifting,"^  and  hence  they  are 
not  liable  unless  they  ratify  the  act.""  A  client  is  liable  for  false  imprisonment  by 
his  attorney  acting  within  the  scope  of  his  authority.^  One  making  an  aflBid'avit 
upon  which  a  search  warrant  is  issued  is  not  liable  for  an  illegal  arrest  not  author- 
ized under  such  writ.^ 

J nsiification  and  excuse.^ — That  the  restraint  was  lawful  is  a  complete  defense.* 
Legal  process,  valid  on  its  face,^  issuing  from  a  court  having  jurisdiction,*'  protects 
one  acting  thereunder/  if  it  authorizes  the  acts  done,^  and  has  been  properly  re- 
turned, if  a  return  is  necessary."  Mistaken  identity  does  not  excuse  the  arrest  of 
one  not  named  in  the  warrant/"  but  good  faith^^  is  a  defense  where  the  wrong  one 
of  two  persons  bearing  the  same  name  is  imprisoned.^- 

Dauiages}^ — Such  damages  should  be  awarded  as  the  jury  may  find  from  the 
evidence^*  will  compensate  plaintiff  for  the  injury  sustained.^^     Mental  suffering  is 


phone  line  across  such  person's  property, 
Jackson  v.  American  Tel.  &  T.  Co.,  139  N.  C, 
317,   51  S.  E.  1015. 

Outside  of  seoye:  Arrest  of  "ejected  pas- 
senger by  conductor.  Dobbins  v.  Little 
Rock  R.  &  Elec.  Co.  [Ark.]  95  S.  W.  794. 
Arrest  by  a  detective  agency  employed  to 
ascertain  and  report  who  robbed  defendanf.s 
train.  Milton  v.  Missouri  Pac.  R.  Co.,  193 
Mo.    46,    91    S.   W.    949. 

98.  Bernheimer  Bros.  v.  Becker,  102  Md. 
250,  62  A.  526.  Hence  an  instruction  au- 
tliorizing  plaintiff's  recovery  upon  proof  of 
her  arrest  and  search  by  employe  under  di- 
rection of  one  partner  is  erroneous  where 
his   corarLners   are   also   defendants.     Id. 

99.  Ordering  of  plaintiffs  husband  out  of 
the  store  when  ho  complained  of  the  acts 
of  a  copartner,  held  not  a  ratification.  Bern- 
lieimer  Bros.  v.  Becker,  102  Md.  250,  62  A. 
526. 

1.  A  client  who  retains  an  attorney  to 
collect  a  debt  is  liable  where  the  debtor  is 
imprisoned  by  the  officer  at  the  direction  of 
the  attorney  in  the  wrong  jail  under  V.  S. 
1701,  1703.  Gibson  v.  Holmes,  78  Vt.  110,  62 
A.    11. 

3.  Search  warrant  authorized  an  arrest 
only  in  the  event  that  stolen  property  was 
found  by  a  search  of  the  premises,  while 
arrest  wp,s  made  without  search.  Ton  v. 
Stetson    [W^ash.]    86    P.    668. 

3.  See   5   C.  L.   1414. 

4.  Where  the  rules  of  a  county  house  pro- 
vide for  the  infliction  of  punishment  on  an 
inmate  using  profpne  langu.-^ge.  an  engineer 
therein  is  not  guilty  of  false  imprisonment 
in  confining  one  so  offending  in  the  room 
provided  for  such  purpose.  Cunningham  v. 
Shea,  97  N.  Y.  S.  884.  And  especially  for 
his  continued  confinement  under  order  of  the 
l^eeper.  Id.  The  fact  that  the  profanity 
was  directed  against  the  engineer  was  im- 
material. Id.  Engineer  should  have  been 
permitted  to  show  the  rules  of  the  house 
in  evidence.  Id.  An  allegation  that  plain- 
tiff was  arrested  and  was  taken  in  charge 
and  kept  in  custody,  without  reasonable 
cause,  does  not  imply  an  arrest  under  law- 
ful nuthnrity.  Barfield  v.  Coker  &  Co.,  73  S. 
C.    181,    53    S.    B.    170. 

5.  Warrant  issued  by  a  justice  of  the 
peace  in  one  county  and  sent  to  another 
without  proper  indorsement  to  authorize  an 
arrest     in     such     county,     is     no     protection. 


Sneed    v.    McFatridge     [Te.x.    Civ.    App.]     97 
S.    W.    113. 

6.  Where  a  county  judge  presides  over 
two  courts  and  jurisdiction  in  a  particular 
matter  is  conferred  on  the  "county  judge" 
and  not  on  a  particular  court,  a  process 
signed  as  judge  of  either  court  is  good. 
Steinbergen    v.    Miller    [Ky.]    96    S.    W.    1101. 

7.  Bohri  v.  Barnett  [C.  C.  A.]  144  F.  389; 
Barfield  v.  Coker  &  Co.,  73  S.  C.  181,  53  S. 
E.  170.  A  jailer  confining  one  under  order 
from  a  police  ma.gistrate  before  whom  the 
person  was  brought  for  a  hearing  is  not  lia- 
ble.     Johnson  v.   Collins    [Ky.]    89   S.   W.    253. 

8.  Under  a  statute  requiring  a  search 
warrant  to  be  first  served  by  a  search  of  the 
premises  and  if  stolen  property  is  found 
to  bring  the  person  in  possession  before  a 
magistrate  is  no  justification  for  an  arrest 
without  a  search  of  the  premises.  Ton  v. 
Stetson    [Wash.]    86    P.    668. 

9.  Gibson  v.  Holmes,  78  Vt.  110,  62  A. 
11.  Return  of  writ  held  insufficient  as  fail- 
ing to  recite  what  was  done  thereunder. 
Id.  Nor  can  the  party  procuring  it  justify 
thereunder.      Id. 

10.  Vice   V.   Holley    [Miss.]    41   So.   7. 

11.  Good  faith  is  not  limited  to  want  of 
"spite"  and  "a  reckless  disregard  of  the 
rights  and  liberties  of  a  citizen,"  but  re- 
quires due  diligence.  Blocker  v.  Clark  [Ga.] 
54    S.    E.    1022. 

12.  Blocker   v.   Clark    [Ga.]    54    S.   E.    1022. 

13.  See    5   C.   L.   1415. 

14.  An  illegal  imprisonment  entitles  one 
to  nominal  damages.  Roberts  v.  Brown 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  50,  94  S. 
W.  388.  Hence  error  to  instruct  for  defend- 
ant unless  plaintiff  proves  that  he  has  sus- 
tained damages.  Id.  An  instruction  to 
award  plaintiff  such  sum  as  the  jury  might 
believe  he  ougiit  to  recover  is  erroneous. 
Pandjiris  v.  Hartman,  196  Mo.  539,  94  S.  W. 
270. 

15.  Pandjiris  v.  Hartman,  196  Mo.  539,  94 
S.  W.  270.  The  measure  of  damages  is  the 
sum  which  will  compensate  plaintiff  for  be- 
ing deprived  of  his  liberty,  for  the  impair- 
ment of  his  health  and  mental  and  physical 
suffering.  Johnson  v.  Collins  [Ky.]  89  S.  W. 
253.  Where  the  affidavit  on  which  a  prose- 
cution was  based  was  void,  the  defendant 
may  show  that  plaintiff  had  committed  the 
offense  attempted  to  be  charged  in  miti- 
gation of  damages.     Shannon  v.  Sims    [Ala.] 
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an  elemenf,  of  damage.^''     Punitive  damages  are  recoverable  where  the  imprisonment 
is  nialieions^^  or  inflicted  under  circumstances  of*  contumely  and  indignity.^* 

§  3.  The  action  to  recover  damages.'^^ — In  Alabama  trespass  for  false  im- 
prisonmnent will  not  lie  against  a  corporation  for  the  negligent  and  unauthorized  act 
of  a  servant  working  under  the  immediate  orders  of  a  superior.^*'  Plaintiff  may  join 
in  one  action  all  who  participated  in  the  unlawful  imprisonment,-^  but  an  allega- 
tion that  they  acted  "willfully  and  concertedly"  does  not  require  proof  of  a  con- 
spiracy to  sustain  the  aetion.^^  An  allegation  and  proof  that  plaintiff  lias  been  un- 
lawfully restrained  of  his  liberty  is  sufficient.'^  Justification  must  be  pleaded.-* 
An  allegation  that  the  imprisonment  was  without  "reasonable  or  probable  cause"  is 
surplusage  where  it  constitutes  no  defense,-^  but  in  Alabama  it  must  be  proved  if  al- 
leged.-® In  an  action  for  false  arrest  and  imprisonment,  the  burden  is  on  the  ar- 
resting officer  to  justify  the  arrest.^''  A  discharge  on  a  writ  of  habeas  corpus  is  not 
conclusive  as  to  wrongfulness  of  the  restraint. ^^  Evidence  must  be  material.^® 
Though  malice  is  not  an  issue,  it  may  sometimes  be  shown  as  bearing  on  the  truth 
of  an  alleged  justification.^"  Instructions  must  not,  impose  additional  burdens,^^ 
but  must  inform  the  jury  of  all  facts  necessary  to  the  determination  of  the  case.^^ 

FALSE    PERSONATION.^ 
FALSE    PRETENSES    AND    CHEATS. 


Elements   of   OflFense    (1C4«). 

Statutory  Cheats,   Sniudlius,  etc.    (164S). 

Defenses    (1649). 


The  Indictment   (le.^O). 
Evi«lence;   Admissibility    (1G51). 
Instructions   and   Verdicts    (1653). 


Elements  of  offense}^ — To  constitute  the  offense  of  obtaining  property  by  false 
pretenses,  there  must  have  been  a  false^^  representation^®  as  to  a  past  or  existing 


40  So.  574.  $800  held  not  excessive  for  a 
wrongful  arrest  and  an  assault  and  battery. 
Scott    V.    Com.    [Ky.]    93    S.    W.    668. 

IG.     Shannon  v.   Sims    [Ala.]    40   So.   574. 

17.  Mistaken  identity  in  arresting  plain- 
tiff under  a  warrant  issued  against  another 
person  may  be  shown  in  mitigation  of  dam- 
ages and  to  disprove  malice.  Vice  v.  Hol- 
ley  [Miss.]  41  So.  7.  Evidence  that  plaintiff 
was  confined  in  the  court  house  when  ar- 
rested and  was  not  given  sufflcient  food  or 
bedding  is  admissible  to  show  malice.  Gates 
V.    McGlaun    [Ala.]    39    So.    607. 

IS.  Instruction  held  erroneous  as  allow- 
ing punitive  damages  in  absence  of  such 
facts.  Bernheimer  Bros.  v.  Becker,  102  Md. 
250,  62  A.  526.  Where  the  foreman  of  a  tele- 
phone construction  crew  secured  the  wrong- 
ful arrest  of  a  landowner  solely  to  get  him 
out  of  the  way  while  the  line  was  strung 
across  the  premises,  plaintiff  is  entitled  to 
punitive  damages.  Jackson  v.  American  Tel. 
&  T.  Co.,  139  N.  C.  347,  51  S.  E.  1015. 

Only  compensatory  damages  can  be  recov- 
ered for  false  imprisonment  in  a  suit  on  an 
officer's  bond.  Scott  v.  Com.  [Ky.]  93  S.  W. 
668. 

19.  See  5  C.  L.  1415. 

20.  Case  is  the  appropriate  remedy. 
Western  Union  Tel.  Co.  v.  Thompson  [C.  C. 
A.]    144    F.    578. 

21.  22.  Egleston  v.  Scheibel,  99  N.  Y.  S. 
969. 

23.  Immaterial  whether  the  charge 
against    him    was    well    founded.     Barfield    v. 


Coker  &  Co.,  73  S.  C.  181,  53  S.  E.  170.  A 
complaint  alleging  that  a  certain  police  of- 
ficer took  plaintiff  from  liis  cell  to  another 
room  and  abused  him  and  then  remanded 
him  to  his  cell  does  not  state  a  cause  of  ac- 
tion.     Egleston    v.    Scheibel,    99    N.    Y.    S.    969. 

24.  Defendant  cannot  show  that  plaintiff 
was  guilty  of  an  offense  justifying  his  arrest 
under  a  general  denial.  Pand.iiris  v.  Hart- 
man,    196    Mo.    539,    94    S.    TV.    270. 

25.  Enright  v.  Gibson,  219  111.  550,  76  N.  E. 
689. 

28.  Western  Union  Tel.  Co.  v.  Thompson 
[C.   C.  A.]    144    F.   578. 

27.  Tracy  v.  Coffey,  8  Ohio  C.  C.  (N.  S.) 
88. 

28.  Losaw  v.  Smith,  109  App.  Div.  754,  96 
N.  Y.   S.   191. 

2i9.  Evidence  of  how  long  a  justice  of  the 
peace  who  issued  the  void  warrant  had 
held  office  is  immaterial.  Gates  v.  McGlaun 
[Ala.]    39    So.    607. 

30.  Where  the  evidence  as  to  whether 
plaintiff  v.-as  in  fact  committing  an  offense 
when  arrested  is  conflicting,  evidence  of  ill 
feeling  between  plaintiff  and  defendant  and 
a  threat  by  the  latter  to  arrest  plaintiff  if 
he  ever  gave  him  the  slightest  cause  is  ad- 
missible.     Scott  V.   Com.    [Ky.]    93    S.   W.    668. 

31.  Where  there  is  evidence  of  unlawful 
arrest  and  also  of  unlawful  detention,  an 
instruction  making  plaintiff's  recovery  de- 
pend upon  proof  of  both  is  erroneous. 
Blocker    v.    Clark     [Ga.]     54     S.    E.     1022. 

32.  An   instruction  as   to   plaintiff's   riglita 
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fact,"^  with  intent  to  deceive,^*  and  the  owmer  in  reliance  upon  the  representations^'' 
must  have  intentionally'*"  parted  with  possession  of  and  title  to  property  to  which 
the  defrauding  party  was  not  entitled/^  and  suffered  injury  therefrom.*^  The  rep- 
resentations need  not  be  such  as  would  have  deceived  a  person  of  ordinary  prudence, 
it  being  sufficient  if  they  were  calculated  to  deceive  the  person  defrauded.*^  Time  is 
not  of  the  essence  of  the  offense.'** 


if  he  was  arrested  "as  charged  in  the  peti- 
tion" without  informing  the  jury  as  to  the 
character  of  the  arrest  therein  charged  is 
erroneous.  Pandjiris  v.  Hartman,  196  Mo. 
539,    94    S.    W.    270. 

33,  No  new  cases  have  been  found  for  this 
topic  since  last  year's  article  was  -written. 
See  5  C.  L.  1415.  Obtaining  property  by 
false  personation.  See  post,  False  Pretenses 
and  Cheats,  7  C.  L.  1648. 

.34.     See    5   C.   L.    1416. 

35.  In  a  prosecution  for  obtaining  money 
by  selling  as  clear  cattle  that  were  in  fact 
mortgaged,  defendant  could  show  that  the 
mortgage  relied  upon  by  the  state,  though 
fair  on  its  face,  was  void  because  based  in 
part  upon  a  consideration  made  illegal  by 
the  anti-trust  statute.  State  v.  Wilson 
[Kan.]    84    P.    737. 

36.  A  representation  that  a  person  is  in 
a  business  or  situation  in  which  he  is  not, 
made  for  the  pfirpose  of  defrauding  another, 
and  by  which  property  is  fraudulently  ob- 
tained, is  a  false  pretense.  State  v.  Briggs 
[Kan.]  86  P.  447.  A  draft  upon  a  bank 
payable  upon  demand  is  indistinguishable 
from  a  check,  and  either  draft  or  check,  con- 
sidered alone,  imports  a  representation  that 
the  drawer  has  funds  to  meet  it.  Semler  v. 
State,   6  Ohio  C.  C.    (N.   S.)    393. 

37.  A  false  pretense  cannot  be  predicat- 
ed upon  the  nonperformance  of  a  future 
promise  or  the  liappening  of  a  future  event. 
A  postdated  and  postpayable  check  on  the 
faith  of  >vhich  goods  are  obtained  cannot  be 
made  the  basis  for  a  prosecution  for  false 
pretenses  either  under  Acts  1905,  p.  751,  c. 
169,  or  under  §  678.  Brown  v.  State  [Ind.] 
76  N.  E.  881.  But  the  coupling  of  a  future 
promise  with  a  false  pretense  does  not  re- 
lieve the  pretense  of  its  criminal  character. 
State  v.  Briggs  [Kan.]  86  P.  447.  Represen- 
tations that  defendant  was  organizing  a 
bank  and  had  been  sent  by  a  banker  to 
procure  complainant's  HOte,  and  that  the  pro- 
ceeds thereof  would  be  used  to  buy  furni- 
ture for  the  bank,  held  to  relate  to  past  and 
existing  facts.  State  v.  Phelps,  41  Wash. 
470,    84    P.    24. 

3S.  No  intent  where  accused  told  prose- 
utor  there  was  no  money  in  a  bank  with 
which  to  meet  a  check.  State  v.  Milli^r  [Or.] 
85  P.  81.  Evidence  on  trial  for  larceny  that 
defendant  falsely  represented  that  he  was 
brother  and  partner  of  a  business  man  in 
good  standing,  and  thus  procured  the  deliv- 
ery of  property  to  him,  held  sufficient  to 
authorize  finding  that  he  intended  to  de- 
fraud the  owners  and  appropriate  the  prop- 
erty. People  V.  Snyder,  110  App.  Div.  699, 
97  N.  Y.  S.  469.  Presumption  of  fraudulent 
intent  in  prosecution  for  obtaining  advances 
on  a  contract  for  labor  under  the  act  of 
1903  (Acts  1903,  p.  90),  held  rebutted  and 
conviction  was  contrary  to  law  where  ac- 
cused was  a  ralnor  and  his  failure  to  perform 
was    due    to    his    father's    direction    that    he 


return  home  and  do  other  work.     Howard  v. 
State    [Ga.]    55    S.    E.    239. 

39.  Cashier  of  a  bank  who  drew  and  cer- 
tified his  personal  check  without  having  the 
money  in  the  bank  could  not  be  convicted 
for  false  pretenses  under  B.  &  C.  Comp.  § 
1812,  where  the  person  receiving  the  check 
was  told  by  the  cashier  that  there  was  no 
money  in  the  bank  to  meet  the  check, 
State  V.  Miller  [Or.]  85  P.  81.  Where  the 
person  receiving  the  check  was  a  banker, 
he  was  presumed  to  know  the  law  relative 
to  that  business  and  could  not  have  depend- 
ed on  the  primary  liability  of  the  bank  as 
giving  validity  to  the  check.  Id.  Where 
the  alleged  false  pretenses  by  which  property 
was  obtained  related  to  the  amount  of  de- 
fendant's indebtedness,  a  charge  that  de- 
fendant should  be  acquitted  if  there  was  a 
reasonable  doubt  as  to  whether  prosecutor 
knew  of  defendant's  indebtedness  before  he 
delivered  the  property  was  proper.  State  v. 
Jackson.  128  Iowa,  543,  105  N.  W.  51. 

40.  There  is  a  well  recognized  distinc- 
tion between  larceny  and  cheating  by  false 
pretenses.  In  the  former,  the  property  is 
taken  from  the  possession  of  the  owner 
against  his  consent,  in  the  latter,  the  owner 
intends  to  part  with  both  possession  and 
ownership.  Commonwealth  v.  Barrett,  28 
Pa.   Super.   Ct.   112. 

41.  To  constitute  the  offense  of  obtain- 
ing property  by  false  pretenses,  tliere  must 
be  an  attempt  to  defraud,  an  actual  fraud 
committed,  false  pretenses  must  be  used  for 
the  purpose  of  perpetrating  the  fraud  and 
the  fraud  must  be  accomplished  by  means 
of  the  false  pretenses  made  use  of  for  that 
purpose.  In  application  of  these  rules,  there 
can  be  no  offense  by  false  pretenses  where 
the  persoft  charged  was  legally  entitled  to 
the  property  procured.  Clawson  v.  State 
[Wis.]  109  N.  W.  578.  Evidence  held  insuf- 
ficient to  show  that  a  real  estate  broker 
was  guilty  of  obtainiiig  a  note  for  commis- 
sions by  false  pretenses  on  the  theory  that 
the    alleged    buyer    was    a    myth.     Id. 

42.  Where  the  principal  in  a  confessed 
judgment  induced  his  surety  to  pay  it  by 
falsely  representing  that  he  was  the  owner 
of  certain  property  which  he  conveyed  to 
the  surety  as  security,  the  surety  was  suf- 
ficiently injured  and  defrauded  to  warrant  a 
prosecution  for  false  pretenses.  Frederick 
V.  State  [Ala.]  39  So.  915.  To  constitute 
an  offense  under  the  act  of  1?03  (Acts  1903. 
p.  90),  against  obtaining  property  on  a  con- 
tract for  services  with  intent  to  defraud,  it 
is  essential  that  the  hirer  should  sustain 
loss  or  damage.  Millinder  v.  State,  124  Ga. 
452.    52   S.    E,    760. 

43.  People  v.  Smith  [Cal.  App.]  84  P.  449; 
State  V.  Keyes.  196  Mo.  136,  93  S.  W.  801.  In 
a  prosecution  for  obtaining  property  by  false 
pretenses,  a  charge  that  if  the  representa- 
tions were  frivolous  and  not  calculated  to 
deceive    a    person    of   ordinary    prudence    de- 
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The  place  of  the  crime.*^ — The  offense  is  committed  and  must  be  prosecuted 
where  the  property  was  obtained/®  unless  the  statute  otherwise  provides.*^ 

Statutory  cheats,  swindling,  etc.*^ — Statutes  directed  against  the  obtaining  of 
property  by  false  pretenses  do  not  apply  to  real  estate.*"  Among  the  various  offenses 
specially  prohibited  by  statute  may  be  mentioned  the  obtaining  of  money  by  means 
of  fraudulent  checks,^"  or  money  or  property  upon  a  contract  of  hiring  entered  into 
with  intent  not  to  perform  the  services/'^  the  obtaining  of  notes  by  false  pretenses,^- 
the  fraudulent  sale  or  exchange  of  diseased  animals,^^  the  collection  of  money  by 
building  contractors  from  the  owners  on  false  representations  that  materials  have 
been  paid  for/*  the  unlawful  change  of  one's  name  with  intent  to  defraud  crcdi- 


fendant  should  be  acquitted  held  abstractly 
incorrect.  State  v.  Jackson,  128  Iowa,  54  3, 
105    N.    W.    51. 

44.  Amendment  allowed  from  5th  to  6tl) 
of  month.  Obtaining-  money  by  false  pre- 
tenses. People  V.  Hoffmann  [Mich.]  12  Det. 
Leg.    N.    805,     105    N.    W.    838. 

45.  See    5    C.    L.    1417. 

46.  People  v.  Hoffmann  [Mich.]  12  Del. 
Leg.  N.  *805,  105  N.  W.  838.  There  beirig  a 
question  as  to  the  place  of  delivery  of  cat- 
tle alleged  to  have  been  obtained  by  false 
pretenses,  a  charge  to  acquit  unless  defend- 
ant obtained  complete  control  and  abso- 
lute possession  of  the  cattle  in  the  county 
of  venue  was  abstractly  proper.  State  v. 
Jackson,  128  Iowa,  543,  105  N.  AV.  51.  Where 
the  false  representations  were  made  In  the 
county  of  C.  and  a  draft  obtained  thereby 
was  mailed  to  defendant  in  that  county  but 
received  by  him  in  another  county,  the  court 
in  C.  county  had  jurisdiction,  the  draft 
having  been  delivered  there.  State  v. 
Briggs    [Kan.]    86    P.    447. 

47.  On  a  charge  of  obtaining  money  it 
appeared  that  an  insurance  agent  by  means 
of  false  applications  procured  a  check  drawn 
on  a  bank  in  the  county  to  which  the  ap- 
plications were  sent,  but  cashed  it  in  his 
own  county.  Held  the  court  of  the  forme_r 
county  had  jurisdiction  under  Code  §  5157. 
providing  that  the  place  of  trial  may  be  in 
either  of  two  counties  when  an  offense  is 
committed  partly  in  one  and  partly  in  thf 
other,  etc.  State  v.  Gibson  [lov^a]  106  N. 
W.  270. 

48.  See  5  C.  L.  1417. 

49.  Code  §  5041,  providing  that  if  any 
person  by  false  pretense  and  with  intent  to 
defraud  obtain  any  money,  goods,  "or  other 
property,"  he  shall  be  punished,  etc.,  does 
not  apply  to  false  pretenses  for  the  purpose 
of  acquiring  real  estate.  State  v.  Eno 
[Iowa]  109  N.  "W.  119.  Since  an  indictment 
for  conspiracy  must  charge  either  an  un- 
lawful act  or  unlawful  means  by  which  the 
conspiracy  was  accomplished,  an  indictment 
for  conspiracy  to  obtain  real  estate  by  false 
pretenses  was  defective  where  there  was  no 
allegation    of    unlawful    means.      Id. 

.50.  Where  one  leads  another  to  believe 
that  he  has  a  check  and  receives  the  money 
without  producing  the  check  and  a  fraudu- 
lent check  is  handed  over  several  days  later, 
he  is  guilty  of  obtaining  money  by  means 
of  a  fraudulent  check  in  violation  of  Pen. 
Code  §  529,  though  the  check  was  not  im- 
mediately handed  over.]  People  v.  Huggins, 
110    App.    Div.    613,    97    N.    Y.    S.    187. 

.51.  The  act  approved  August  15,  1903 
(Acts   1903,  p.~90),  making  it  illegal  for  any 


person  to  procure  money  or  other  property 
on  a  contract  to  perform  services  with  in- 
tent to  defraud,  does  not  violate  the  con- 
stitution of  Georgia  or  that  of  the  Tnitfd 
States.  Townsend  v.  State.  124  Ga.  C9,  52 
S.  E.  293.  Not  imprisonment  for  debt 
but  punishment  for  obtaining  the  property 
with  fraudulent  intent  not  to  perform  the 
services,  hence  does  not  violate  the  peonage 
statute,  §  5526,  U.  S.  Comp.  St.  1901.  Id.  The 
act  not  being  unconstitutional,  detention  of 
defendant  upon  his  conviction  of  being  a 
common  cheat  and  swindler  under  said  act 
was  not  illegal.  Id.  This  statute  has  ref- 
erence to  contracts  between  a  hirer  and  a 
person  hired,  and  does  not  apply  where 
the  parties  occupy  the  relation  of  land- 
lord and  tenant.  Nor  is  a  tenant  subject  to 
prosecution  under  this  act,  though  a.s  a 
Dart  of  the  rental  he  agrees  to  clear  up  tho 
land.  Young  v.  State,  124  Ga.  788,  53  S.  B. 
101.  Evidence  insufficient  to  sustain- verdict 
of  guilty  of  violation  of  the  act  of  August 
15,  1903  (Acts  1903,  p.  90),  where  the  rela- 
tion of  the  parties  was  neither  that  of  mas- 
ter and  servant  nor  of  landlord  and  crop- 
per but  of  landlord  and  tenant.  Townsend 
V.  State,  124  Ga.  69,  52  S.  E.  293.  Loss  or 
damage  to  the  hirer  is  an  essential  ingredi- 
ent to  the  offense  defined  in  the  act  of  1903 
(Acts  1903,  p.  90)  prohibiting  the  obtaining 
of  money  or  other  property  on  a  contract 
for  services  with  intent  to  defraud.  Millind- 
er  V.  State,  124  Ga.  452,  52  S.  E.  760.  Where 
evidence  disclosed  no  loss  to  hirer,  the  ver- 
dict was  unauthorized.  Id.  Presumption  of 
fraudulent  intent  under  this  act  held  rebut- 
ted and  conviction  held  contrary  to  law 
where  failure  to  perform  was  due  to  defend- 
ant's father  having  directed  defendant  to 
return  home  and  do  other  work,  he  being  a 
mnior.     Howard   v.    State    [Ga.]    55   S.   E.   239. 

52.  Rev.  St.  1S98,  §  4423,  punishing  the 
obtaining  by  false  pretense  of  money,  goods, 
wares,  "or  other  property,"  when  consider- 
ed in  connection  with  other  sections  of  the 
statute  defining  "property"  and  "personal 
property,"  makes  it  a  criminal  offense  to 
obtain  by  false  pretense  a  promissory  note, 
nc-twithstanding  the  rule  noscitur  a  sociis. 
Clawson  v.   State   [Wis.]    109  N.   W.   578. 

53.  The  purpose  of  Cr.  Code  1896.  §  4762. 
making  it  a  misdemeanor  to  knowingly 
sell  or  exchange  a  horse  affected  with  the 
disease  of  "choking,"  being  to  prevent  fraud, 
the  enactment  of  the  law  was  a  proper  ex- 
ercise of  the  police  power  and  not  an  un- 
constitutional deprivation  of  the  right  to  use 
and  enjoy  property.  Wester  v.  State  [Ala.] 
41    So.    969. 

54.  The    act    of    February    27,    1890    (Laws 
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tors,^^  and  false  personations."*^  Under  the  Texas  statute  there  is  no  theft  by  fa!KP 
pretext  where  the  owner  intends  to  part  with  possession  and  title.^^  In  New  Yorlj 
a  representation  as  to  an  independent  fact  does  not  come  within  the  statute  requir- 
ing representations  as  to  a  purchaser's  ability  to  pay  for  goods  to  be  in  writing  in 
order  to  constitute  the  crime  of  larceny  by  false  representations.^*  A  conspiracy  to 
(obtain,  in  the  District  of  Columbia,  from  any  person,  his  signature  to  a  check,  by 
false  pretense  with  intent  to  defraud,  is  a  crime  against  the  United  States  within 
the  Federal  statute  making  criminal  a  conspiracy  to  commit  an  offense  against  the 
United  Statcs.^^ 

DefensesS'° — If  the  representations  were  made  with  intent  to  deceive  and  to  ob- 
tain the  property  and  actually  had  that  eftect,  the  weak  credulity  «f  the  victim  of 
tli-e  fraud  is  no  defense ;"  nor  that  he  could  have  ascertained  the  falsity  of  the  state- 
ments by  the  exercise  of  reasonable  diligence  but  failed  to  do  so.*'^  The  obtaining  of 
money  by  the  presentation  of  false  claims  is  not  purged  of  its  criminality  by  the  fact 
that  before  the  money  is  ultimately  obtained  from  the  paying  officer  the  claim  is 
certified  and  allowed  by  other  officers  in  the  usnal  course  of  business.^'  An  offer  to 
return  the  property  obtained  is  not  a  defense,®*  though  in  Pennsylvania  the  crime  of 


1S89-90.  p.  128),  entitled  "an  act  for  the 
protection  of  builders."  making  it  a  felony 
for  one  who  has  contracted  with  another 
to  supply  labor  or  materials  to  collect  the 
price  by  false  representations  that  they  have 
been  paid  for,  Is  unconstitutional  because 
the  subject  is  not  expressed  in  the  title. 
State   V.    Clark    ["^^asb.!    S6    P.    1067. 

5.5.  Act  Oct.  10,  1903  (Acts  1903,  p.  438), 
prohibiting  a  person  from  changing  his  name 
except  in  the  manner  provided  by  law,  with 
intent  to  defraud,  avoid  payment  of  any 
debt,  etc.,  was  a  proper  exercise  of  the  police 
povsrer,  and  did  not  violate  the  constitution 
prohiljiting  imprisonment  for  debt.  Morris 
V.  State  [Ala.]  39  So.  973.  In  a  prosecution 
for  a  change  of  name  ■with  intent  to  avoid 
the  payment  of  a  debt  in  violation  of  Act 
Oct.  10.  1903  (Acts  1903.  p.  438),  it  was  im- 
material v^hether  the  debt  was  created  be- 
fore  Or   after   the   passage   of   the   act.     Id. 

56.  For  false  personations  not  made  for 
the  purpose  of  obtaining  property  see  sen- 
prate  article  False  Personation,  5  C.  L.  1415. 
In  prosecution  for  grand  larceny  under  Pen. 
Code  §§  528,  531,  evidence  held  sufficient  to 
warrant  finding  that  defendant  obtained  a 
sum  of  money  by  representing  himself  to  be 
another.      People   v.    Reiss,    99    N.   Y.    S.    1002. 

57.  Held  not  to  constitute  theft  by  false 
pretext  under  Pen.  Code  1895,  art.  861,  where 
accused  procured  prosecutor  to  give  a  check 
upon  the  former's  representation  that  the_ 
latter  had  assaulted  a  third  person  and  that 
if  the  check  vca.s  not  given  accused  would 
have  prosecutor  arrested.  Price  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  876,  91  S. 
TV^.    571. 

58.  Representation  on  which  defendant  ob- 
tained goods,  that  he  was  a  member  of  a 
firm  one  of  the  members  of  which  was  his 
brother,  a  business  man  of  good  financial 
standing,  was  of  an  independent  fact,  not 
relating  solely  to  defendant's  financial  abil- 
ity, and  so  not  required  by  Pen.  Code  §  544 
to  be  in  writing  to  constitute  a  crime.  Peo- 
ple v.  Snyder,  110  App.  Div.  699,  97  N.  Y.  S. 
469. 

59.  U.   S.  Rev.   St.    §   5440    (Comp.   St.    1901, 


p.    3676).      Geist  v.    U.    S.,    26   App.    D.   C.    594. 

60.  See    5    C.    L.    1418. 

61.  People  V.  Smith  [Cal.  App.]  84  P.  449. 
The  general  rule  is  that  any  pretense  wliich 
deceives  the  person  defrauded  is  sufficient  to 
sustain  an  indictment  or  information  for  ob- 
taining property  of  value  by  false  pretenses. 
State  V.  Phelps,  41  Wash.  470,  84  P.  2^  In- 
formation charging  false  representations 
that  defendant  was  organizing  a  bank,  that 
certain  needed  money  could  be  obtained  on 
complainant's  note,  that  a  banker  had  sent 
defendant  to  procure  the  note,  etc.,  held 
sufficient  as  against  objection  that  the  rep- 
resentations were  not  calculated  to  deceive 
an   ordinary  person.     Id. 

62.  People  v.  Smith  [Cal.  App.]  84  P.  449. 
In  a  prosecution  under  Rev.  St.  1899,  §  1927, 
for  obtaining  money  by  false  pretenses, 
where  the  false  representations  are  neither 
absurd  nor  irrational  and  are  calculate;!  to 
deceive  the  person  to  whom  they  are  mnds, 
liis  failure  to  ascertain  their  truth  or  falsity 
by  making  an  investigation  is  no  defense. 
State  V.  Keyes,  196  Mo.  136,  93  S.  W.  801. 
Statutes  like  this  one  are  designed  to  fur- 
nish protection  to  those  who  from  undue 
confidence  in  others  or  from  inexperience 
are  liable  to  become  the  victims  of  dishonest 
and    designing   dealers.      Id. 

63.  In  a  prosecution  of  a  coroner  for  ob- 
taining money  from  the  state  by  false  rep- 
resentations that  a  certain  person  over  whom 
an  inquest  was  held  was  a  stranger  not  he- 
longing  to  the  state,  so  that  the  expenses  of 
the  inquisition  were  payable  by  the  state 
and  not  by  the  county,  it  was  no  defense  that 
the  account  had  been  certified  and  allowed 
by  the  circuit  judge  and  that  therefore  the 
auditor  general  in  drawing  his  warrant  upon 
the  state  treasurer  did  not  rely  upon  defend- 
ant's representations  but  upon  the  certiii- 
cate  of  the  judge.  People  v.  Hoffmann 
[Mich.]  12  Det.  Leg.  N.  805,  105  N.  W.  838. 
No  argument  that  the  representations  had 
no  effect  beyond  the  auditor  general.  Id, 
The  approval  by  the  circuit  court  of  the 
coroner's  claim  is  not  a  judgment  so  as  to 
bring  the  case  within  the  rule  that  the  col- 
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jdefrauding  by  false  pretenses  may  be  settled  between  the  complainant  and  the  offend- 
er at  tlie  discretion  of  the  examining  magistrate  or  of  the  court/^  but  it  is  essential 
to  such  settlement  that  complainant  should  acknowledge  satisfaction  for  his  injury.^® 

Limitations. — The  time  within  which  the  prosecution  must  be  brought  is  regu- 
lated by  statute."' 

The  indictmeiii.^^ — The  indictment  must  be  specific  in  its  allegations. '^^  in- 
cluding those  relative  to  the  description  and  value  of  the  property  obtained."'' 
WJicHier  it  is  sufficient  to  use  the  language  of  the  statute  depends  upon  the  par- 
ticularity with  which  the  offense  is  therein  defined.^^  All  the  elements  of  the  crime 
must  be  alleged.''^     Thus,  the  ownership  of  the  property,"  and  the  means  whereby 


lection  of  a  judgment,  though  obtained  by 
false  testimony,  is  not  obtaining  money  by 
false    pretenses.      Id. 

64.  Exclusion  of  evidence  on  cross-ex- 
amination of  prosecutor  as  to  his  willingnes.g 
to  accept  defendant's  offer  to  restore  money 
obtained  by  false  representations  held  not 
error.      People    v.    Reiss,    99    N.    Y.    S.    1002. 

C5.  Act  March  31,  1860,  §  9,  P.  L.  427. 
Conimonv/ealth  v.  Carr,  28  Pa.  Super.  Ct.  122. 

66.  Neither  partial  restitution  by  defend- 
ant nor  an  agreement  falling  short  of  such 
acknowledgment  bars  a  prosecution.  Not 
error  to  refuse  to  admit  certain  checks  given 
in  partial  restitution.  Commonwealth  v. 
Carr,    28   Pa.    Super.    Ct.    122. 

67.  The  offense  of  obtaining  money  by 
false  pretenses  being  punishable  by  confine- 
ment in  the  penitentiary  at  the  discretion  of 
the  court  is  not  within  Code  Pub.  Gen.  Laws 
art.  57,  §  11,  requiring  prosecutions  for  cer- 
tain misdemeanors  to  be  brought  within  one 
year  from  the  time  the  offense  was  com- 
mitted. Schaumloeffel  v.  State,  102  Md.  470, 
62    A.    803. 

68.  See    5    C.   L.    1418. 

69.  Must  be  sufficiently  specific  to  apprise 
accused  of  nature  and  cause  of  accusation. 
Indictment  charging  merely  that  accused  "by 
a  false  promise  and  with  intent  to  injure  and 
defraud  one  B.  did  then  and  there  obtain 
from  said  B.  goods  of  the  value  of  $3,  con- 
trary," etc.,  held  fatally  defective.  Cook  v. 
State  [Fla.]  40  So.  490.  An  information  stat- 
ing that  accused,  by  the  fraudulent  manner 
in  which  he  threw  certain  playing  cards,  in- 
duced prosecutor  to  part  with  a  specified  sum 
of  money  "on  his  ability  to  correctly  describe 
one  of  the  cards  thrown,"  stated  no  offense 
under  Burns'  Ann.  St.  1901,  §  2178,  punishing 
bunco  steering,  it  failing  to  charge  that  a 
wager  was  laid  on  the  game  or  that  prose- 
cutor participated  therein.  Clark  v.  State 
[Ind.]  77  N.  E.  52.  Indictment  for  violation 
of  Acts  1903,  p.  90,  by  fraudulently  obtain- 
ing money  on  a  contract  for  services,  held 
fatally  defective  for  failure  to  state  when 
the  services  were  to  commence,  or  their  du- 
ration, or  that  prosecutor  agreed  to  pay  any 
amount  to  defendant  for  such  services. 
Judgment  should  have  been  arrested  on  mo- 
tion. Watson  v.  State,  124  Ga.  454,  52  S.  E. 
751.  The  indictment  need  only  be  sufficiently 
definite  to  enable  the  accused  to  make  his 
defense  and  guard  against  further  prosecu- 
tion for  the  same  cause,  and  to  inform  the 
court  of  the  facts  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to  support 
a  conviction.  Geist  v.  U.  S.,  26  App.  D.  C. 
594.     Indictment   under  U.  S.  Rev.   St.   §   5440 


(U.  S.  Comp.  St.  1901,  p.  3676),  making  it  a 
crime  to  conspire  to  commit  an  offense 
against  the  United  States,  held  sufficiently 
'lefinite  where  it  charged  conspiracy  by  false 
pretenses  with  intent  to  defraud  by  which 
defendants  obtained  a  check  from  a  part- 
nership.     Id. 

70.  All  indictment  charging  defendant 
with  having  obtained  by  false  pretenses 
"about  180  head  of  cattle"  of  the  value  of 
"about  $15,000"  held  too  uncertain  in  its 
description  of  the  cattle  and  statement  of 
their  value.  State  v.  Jackson,  128  Iowa,  543, 
105    N.    W.    51. 

71.  Indictment  for  obtaining  money  by 
false  pretenses  which  is  in  the  form  pre- 
scribed by  Cr.  Code  1896,  p.  330,  §  4923,  form 
48,  is  sufficient.  Frederick  v.  State  [Ala.] 
39  So.  915.  Where  the  statutory  definition 
of  the  crime  includes  generic  terms,  it  is 
not  sufficient  to  follow  the  language  of  thfe 
statute.  Indictment  charging  obtaining  of 
money  held  fatally  defective  for  failure  to 
aver  ownership  of  the  money,  or  a  legal 
excuse  for  failure  to  make  such  allegation. 
Prosecution  under  Comp.  L.  1897,  §  1131. 
Territory  v.  Hubbell  [N.  M.]  86  P.  747.  The 
purpose  of  Cr.  Code  1896,  §  4762,  prohiliiting 
one  from  knowingly  selling  or  exchanging 
a  horse  affected  with  "choking,"  was  to 
prevent  fraud,  and  hence  an  indictment 
thereunder  must  state  that  the  offense  was 
committed  with  intent  to  defraud.  Wester 
V.   State    [Ala.]    41   So.   969. 

72.  Among  these  are  the  intent  to  de- 
fraud, the  design,  the  means  used  by  which 
the  fraud  was  practiced,  and  the  description 
of  the  article  or  thing  of  value  obtained. 
State  V.  Phelps,  .41  Wash.  470,  84  P.  24.  An 
indictment  for  theft  by  false  pretext  under 
Pen.  Code  1895,  art.  861,  must  allege  an 
appropriation  of  the  property  by  the  ac- 
cused. A  mere  charge  that  the  property  was 
obtained  by  false  representations  with  in- 
tent to  appropriate  is  insufficient.  Price  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  876, 
91  S.  W.  571.  Under  art.  861  the  fraudulent 
intent  must  exist  at  the  time  of  obtaining 
the  goods  and  the  representations  must  be 
false.  Under  art.  877  the  goods  are  obtained 
by  contract  of  bailment  and  the  fraudulent 
intent  is  conceived  after  legally  obtaining 
the   property.      Id. 

73.  An  indictment  for  obtaining  property 
by  false  pretenses  must  allege  the  ownership 
of  the  property.  State  v.  Jackson,  128  Iowa, 
543,  105  N.  W.  51;  Territory  v.  Hubbell  [N. 
M.]  86  P.  747.  In  an  indictment  for  obtain- 
ing property  by  means  of  a  false  written 
statement   aa   to   one's   financial   condition    in 
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it  was  obtained/*  must  be  stated,  and  it  must  also  be  affirmed  that  the  owner  relied 
upon  the  representations;'^  but  a  statement  that  "by  means  of"  the  false  pretense 
tlie  property  was  obtained  is  equivalent  to  an  allegation  that  prosecutor  relied  there- 
on.'*^ Under  the  Georgia  statute  against  obtaining  property  on  a  contract  to  per- 
form labor,  it  is  not  essential  that  the  term  of  service  should  have  expired  before  the 
indictment  is  preferred.^'^  In  ISTew  York,  one  may  be  prosecuted  as  for  larceny  on 
a  charge  of  obtaining  money  by  means  of  a  fraudulent  checkJ^  A  charge  of  in- 
tent to  defraud  of  a  draft  "and  the  money  obtained  upon  it"  is  not  necessarily  bad 
for  duplicity J^  An  information  charging  defendant  with  obtaining  money  by  false 
representations  that  he  was  a  loan  agent  is  not  bad  for  failure  to  state  whether  the 
application  of  the  borrower  for  the  loan  was  written  or  oral.^°  Amendments  to  con- 
form to  the  proof  may  be  made  where  no  prejudice  results.®^ 

Evidence;  admissihilUy.^^ — If   otherwise   competent,^^    evidence    is    admissible 
which  tends  to  show  a  pretense,®*  its  falsity,®^  the  fraudulent  intent  of  the  accused,*^ 


violation  of  Laws  1903,  c.  5134,  p.  73,  the 
ownership  of  the  property  parted  with  is  a 
material  allegation.  Strickland  v.  State 
[Fla.]    40    So.    178. 

74.  Indictment  charging  that  defendant 
obtained  complainant's  note  by  false  repre- 
sentations that  he  was  organizing  a  bank 
and  had  been  sent  by  a  banker  to  get  the 
note,  and  that  the  money  to  be  raised  there- 
on would  be  used  to  buy  furniture  for  the 
new  bank,  held  sufficient  as  against  objec- 
tion that  the  representations  did  not  relate 
to  past  or  present  facts.  State  v.  Phelps, 
41    Wash.    470.    84    P.    24. 

75.  Indictment  under  c.  5134,  p.  73,  Laws 
1!103,  for  obtaining  property,  etc.,  by  means 
of  a  false  written  statement  as  to  one's 
•finanr-ial  condition,  held  defective  for  failure 
to  state  that  the  one  parting  with  the  prop- 
erty was  deceived  by  the  statement.  Strick- 
land  V.    State    [Fla.]   40   So.   178. 

70.  Indictment  alleging  that  "by  means 
and  color  of  which  false  pretenses"  defend- 
ant obtained  the  property  in  question,  held 
not  demurrable  for  failure  to  charge  in  ex- 
press terms  that  prosecutor  relied  upon  the 
pretenses  and  was  induced  by  tliem  to  part 
with  his  property.  State  v.  Dodenhoff  [Miss.] 
40   So.   641. 

77.  Act  1903  (Acts  1903,  p.  90).  Proof 
of  failure  to  perform  and  failure  to  return 
the  property  advanced,  even  during  the  con- 
tract term  of  service,  is  sufficient,  under  the 
act,  to  establish  prima  facie  the  intent  to 
defraud.  Millinder  v.  State,  124  Ga.  452, 
52   S.   E.    760. 

78.  Pen.  Code  §  528  provides  that  a  per- 
son committing  the  acts  therein  stated  steals 
the  property  and  is  guilty  of  larceny.  Sec- 
tion 529  provides  that  a  person  obtaining 
money  by  means  of  a  fraudulent  draft  or 
check  is  guilty  of  stealing  the  same  and 
punishable  accordingly.  Held  defendant  was 
not  prejudiced  by  being  charged  with  ob- 
taining money  by  means  of  a  fraudulent 
check  and  being  prosecuted  as  for  larceny, 
the  deposition  of  complainant  also  charging 
violation  of  §  529.  People  v.  Iluggins.  110 
App.  Div.  613,  97  N.  Y.  S.  187.  The  court  of 
special  sessions  under  Code  Cr.  Proc.  §  56, 
giving  it  jurisdiction  of  a  prosecution  for 
petit  larceny,  has  cognizance  of  the  offense 
of  obtaining  money  by  means  of  a  fraudulent 
check.     Id. 


79.  Information  charging  the  false  pre- 
tense as  having  been  made  with  intent  to  de- 
fraud prosecutor  out  of  a  draft  "and  the  $60 
obtained  upon  it"  was  not  bad  for  duplicity, 
only  one  offense  being  charged  arising  out 
of  the  single  transaction  of  obtaining  a 
draft  for  $60  by  false  pretenses.  State  v. 
Briggs  ["Kan.]  86  P.  447.  Averment  that  de- 
fendant had  collected  the  draft  did  not  state 
an  additional  offense.     Id. 

50.  Not  error  to  refuse  to  make  more  defi- 
nite.     State  V.  Briggs    [Kan.]    86  P.  447. 

51.  Amended  so  as  to  show  that  certain 
land  represented  by  defendant  to  be  owned 
by  him  was  in  West  Virginia  and  not  in 
Virginia.  People  v.  Langley,  114  App.  Div. 
427,  100  N.  Y.  S.  123.  Court  did  not  err  in 
refusing  to  direct  acquittal  on  motion  of 
defendant,  even  tliough  made  before  the 
amendment;  inasmuch  as  the  identity  of  tlie 
property    had    been    clearly    established.      Id. 

82.  See   5   C.   L.   1419. 

83.  In  prosecution  for  obtaining  money  by 
false  pretenses,  evidence  that  defendant  liad 
taken  the  advice  of  counsel  held  properly 
excluded  where  the  offer  of  proof  was  not 
accompanied  by  a  showing  that  the  advice 
was  given  in  good  faitli  after  a  full  state- 
ment of  the  facts.  State  v.  Oppenheimer,  41 
Wash.  630.  84  P.  588.  Where  the  pretense 
related  to  defendant's  indebtedness,  his  state- 
inents  as  to  what  property  was  included  in 
certain  mortgages  executed  by  him  were  not 
objectionable  as  not  being  tlie  best  evidence; 
the  matter  inquired  into  being  defendant's 
statements  and  not  the  contents  of  the  mort- 
gages, and  it  also  being  permissible  to  iden- 
tify, by  parol,  property  covered  by  a  mort- 
gage. State  V.  Jackson,  128  Iowa,  543,  105 
N.    W.    51. 

84.  In  a  prosecution  for  false  pretenses 
whereby  prosecutor  was  induced  to  purchase 
worthless  stock,  evidence  that  one  of  the 
defendants  in  the  presence  of  prosecutor 
agreed  to  buy  shares  of  the  same  stock  was 
admissible  as  showing  a  fraudulent  scheme. 
Lawrence  v.  State  [Md.]  63  A.  96.  It  being 
claimed  that  such  agreement  was  merely  a 
part  of  a  fraudulent  scheme  to  mislead  the 
prosecutor,  it  was  proper  to  admit  evidence 
to  show  the  worthlessness  of  a  certificate 
of  deposit  given  in  payment  for  the  stock 
purchased  by  defendant.  Id.  On  a  charge 
of  grand  larceny  by  defendant's  representing 
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and  reliance  npon  the  representations  by  the  party  defrauded. ^^  Upon  the  question 
of  intent  evidence  of  other  and  similar  pretenses  made  at  or  about  the  same  time  is 
admissible.®*  Immaterial  matters  will  be  excluded.'^''  In  a  prosecution  for  con- 
spiracy to  defraud  by  false  pretenses,  evidence  to  prove  a  conspiracy  other  than  that 
charged  in  the  indictment  is  inadmissible.®"  Under  a  statute  requiring  the  state  to 
furnish  the  accused  with  the  names  of  the  witnesses  and  a  statement  of  the  fa]?e  pre- 
tenses relied  upon  by  the  prosecution,  the  state  is  not  limited  to  the  introduction  of 
only  those  witnesses  whose  names  were  disclosed  by  the  list  furnished.*'^ 


himself  to  be  another,  it  was  proper  to  allow 
the  testimony  of  the  latter  that  he  possessed 
cards  similar  to  the  card  used  by  defendant 
in  making-  the  representations.  People  v. 
Reiss,    09   N.  T.   S.   1002. 

85.  In  a  prosecution  for  larceny  by  ob- 
taining- money  by  misrepresentations  as  to 
the  ownership  of  certain  land,  a  witness 
could  testify  that  he,  and  not  defendant,  or  a 
certain  company,  owned  the  land.  People  v. 
Langley,  114  App.  Div.  427,  100  N.  T.  S.  12.3. 
An  abstract  of  title  was  also  admissible.  Id. 
In  a  prosecution  of  a  coroner  for  obtaining 
money  from  the  etate  by  false  representations 
that  a  certain  deceased  person  was  a  non- 
resident so  that  the  expense  of  inquisition 
would  be  payable  by  the  state,  entries  from 
city  directories  in  the  official  library  of  de- 
fendant giving  the  name  and  residence  of 
deceased  hold  competent  to  show  that  de- 
ceased was  not  a  stranger.  People  v.  Hoff- 
mann [Mich.]  12  Det.  Leg.  N.  805,  105  N.  W. 
838.  Where  it  appeared  that  the  statement 
of  an  attending  physician  had  been  procured 
to  the  effect  that  the  deceased  was  a  stran- 
ger, testimony  of  the  physician  as  to  what 
was  said  and  done  at  the  hospital  at  the 
time  the  statement  was  obtained  was  admis- 
sible where  she  further  testified  that  ac- 
cording to  her  best  recollection  it  was  de- 
fendant who  procured  the  statement.  Id. 
Testimony  that  the  physician  vv'ho  made  the 
post  mortem  examination  received  no  fee 
whereas  a  fee  was  included  in  the  bill  pre- 
sented to  the  state  was.  admissible.  Id. 
Wliere  on  a  prosecution  for  false  pretenses 
whereby  worthless  stock  was  sold  to  com- 
plainant, defendant  at  the  time  of  the  sale 
stated  that  he  had  only  the  amount  of  stock 
which  he  was  selling,  it  was  proper  to  admit 
evidence  that  subsequently  he  had  in  his 
possession  other  shares  -which  he  carelessly 
carried  around  in  a  satchel.  Lawrence  v. 
State    [Md,]    63   A.    96. 

SG.  In  a  prosecution  for  a  change  of  name 
with  intent  to  avoid  the  payment  of  a  debt 
in  violation  of  Act  Oct.  10,  1903  (Acts  1903, 
p.  438),  evidence  that  defendant  owed  other 
debts  than  the  one  alleged  in  the  indictment 
was  admissible  to  siiow  defendant's  fraudu- 
lent intent  in  changing  his  name.  Morris 
V.  State   [Ala.]   39  So.   973. 

87.  Where  a  coroner  was  charged  with 
defrauding  the  state  bj"-  presenting  a  false 
claim,  testimony  that  the  deputy  auditor  gen- 
eral relied  upon  defendant's  certificate  as  to 
the  residence  of  a  deceased  person  was  prop- 
erly admitted.  People  v.  Hoffmann  [Mich.] 
12   Det.   Leg.  N.    805,    105  N.   W.    838. 

88.  In  a  prosecution  for  obtaining  com- 
missions in  advance  on  false  representations 
that  defendant  was  a  loan  agent,  testimony 
that  defendant  had  made  similar  representa- 
tions and  pretenses  to  others  was  admissible 


to  show  his  knowledge  of  the  falsity  of  the 
representations  made  in  the  present  case, 
and  his  guilty  intent  in  making  them.  State 
v.  Brig-gs  [Kan.]  86  P.  447.  Where  a  coroner 
was  charged  with  obtaining  money  from  the 
state  by  false  representations  as  to  the  resi- 
dence of  a  deceased  so  as  to  make  the  cost 
of  inquisition  a  state  charge,  evidence  of 
false  representations  by  defendant  in  connec- 
tion with  other  inquests  was  admissible  to 
show  a  fraudulent  intent  and  to  prove  knowl- 
edge of  the  falsity  of  the  representations. 
People  v.  Hoffmann  [Mich.]  12  Det.  Leg.  N. 
805,  105  N.  W.  838.  Evidence  that  the  sub- 
ject of  an  inquest  in  one  of  the  collateral 
cases  -who  was  represented  to  be  a  non- 
resident Avas  for  five  years  a  member  of  a 
labor  union  in  the  state  was  admissible.  Id. 
Testimony  of  one  named  as  an  inquest  wit- 
ness in  one  of  the  collateral  cases  tha,t  de- 
fendant was  not  present  at  the  time  witness' 
testimony  at  the  alleged  inquest  was  given 
was  admissible  to  show  that  no  inquest  v/as 
had  and  that  the  demand  for  fees  was  fraud- 
ulent. Id.  On  a  charge  of  cheating  by  false 
pretenses  it  is  proper  to  allow  proof  of  other 
false  pretenses  made  at  or  about  the  same 
time  for  the  purpose  of  showing  motive  and 
intent.  State  v.  Gibson  [Iowa]  106  N.  W.  270. 
In  Washington  the  offense  charged  must  be 
part  of  one  connected  scheme  or  system  to 
justify  the  introduction  of  evidence  of  simi- 
lar pretenses.  In  a  prosecution  for  obtain- 
ing money  by  fraudulent  representations  of 
agency  to  collect  for  another  on  account  of 
certain  advertisements,  evidence  of  other  col- 
lections by  defendant  on  account  of  the  ad- 
vertisements was  incompetent  as  bearing 
upon  the  question  of  intent.  State  v.  Oppen- 
heimer,   41  Wash.   630,   84   P.   588. 

89.  In  a  prosecution  for  larceny  by  obtain- 
ing money  by  false  personation,  the  exclu- 
sion of  evidence  on  cross-examination  of 
prosecutor  as  to  who  had  been  paying  his 
board,  held  at  most  a  technical  error  not 
prejudicial  in  view  of  the  charge  and  be- 
cause it  related  to  an  immaterial  subject. 
People  V.  Reiss,  99  N.  Y.  S.  1002.  Where  the 
charge  was  obtaining  cattle  by  false  pre- 
tenses evidence  that  because  of  an  advance 
in  the  price  of  corn  defendant  did  not  make 
as  much  on  the  cattle  purchased  as  he  ex- 
pected to,  and  that  some  of  the  cattle  died 
after  he  received  them  was  inadmissible. 
State  v.  Jackson.  128  Iowa,  543,  105  N.  W. 
51.  In  prosecution  for  obtaining  money  by 
pretending  to  be  the  owner  of  property  the 
proceedings  and  judgment  in  a  claim  suit 
interposed  in  an  action  by  complainant 
against  defendant  were  properly  excluded  as 
res  inter  alios  acta.  Frederick  v.  State 
[Ala.]    39  So.   915. 

90.  Where  indictment  charged  conspiracy 
to  defraud  one  R.,  evidence   to  prove   a  con- 
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Suificienrij  of  proof.^- — An  immaterial  variance  which  could  not  have  been 
prejudicial  to  the  accused  will  not  warrant  sotting  aside  a  conviction.''^  A  charge 
of  obtaining  money  is  sustained  by  proof  of  obtaining  a  check  and  receiving  the 
money  thereon.^*  It  is  not  necessary  to  prove  that  the  amount  of  money  received 
Avas  precisely  the  same  as  that  alleged  in  the  indictment,"^  but  where  it  is  charged 
that  defendant  olitained  a  note,  the  proof  must  correspond  to  the  description  con- 
tained in  the  indictment  ;°*'  and  an  allegation  that  defendant  fraudulently  procured 
a  note  is  not  supported  by  proof  of  the  surrender  of  a  note  for  a  larger  amount  and 
receipt  from  defendant  of  the  note  referred  to  in  the  charge."^  Proof  of  any  one 
of  several  pretenses  alleged  is  sufficient  to  sustain  the  indictment."®  The  question 
of  the  sufficiency  of  the  acts  disclosed  by  the  evidence,  if  true,  to  constitute  the  of- 
fense charged,  is  for  the  court.""  Proof  beyond  a  reasonable  doubt  is  all  that  is  re- 
quired.^ The  sufficiency  of  the  evidence  to  sustain  the  verdict  must  necessarily  de- 
pend upon  each  particular  case.^  The  state  may  be  relieved  of  the  burden  of  prov- 
ing affirmatively  matter  necessarily  admitted  by  accused  as  a  witness  in  his  denial  of 
the  act  charged.^ 

Instructions  and  verdicts.* — The  usual  rules  as  to  instructions  apply.^     The 


spiracy  to  "unload  stocks  on  the  people 
liere"  was  inadmissible.  LaTprence  v.  State 
tMd.]    63    A.    96. 

91.  Code  Pub.  Gen.  Laws,  art.  27,  §  440. 
Scliaumlocffel  v.  State,  102  Md.  470,  62  A.  803. 

92.  See  5  C.  L.   1419. 

93.  In  prosecution  for  obtaining  money  by 
pretending  that  property  mortgaged  by  ac- 
cused was  his  own  and  unincumbered  it  ap- 
pearing that  the  property  did  not  belong  to 
defendant,  it  was  immaterial  whether  the 
property  was  incumbered  or  unincumbered, 
and  the  absence  of  evidence  on  this  question 
would  not  involve  a  material  variance. 
Frederick  v.   State    [Ala.]    39   So.    915. 

94.  Case  should  be  distinguislied  from  one 
•where  only  credit  entries  are  obtained  by 
the  holder  of  the  instrument.  State  v.  Gib- 
son [Iowa]  106  N.  W.  270.  Where  indictment 
charged  obtaining  by  false  pretenses  "$1,800 
current  money"  proof  that  defendant  ob- 
tained the  money  by  depositing  at  a  bank  a 
check  given  by  complainant  and  drawing 
the  proceeds,  held  not  a  variance.  Schaum- 
loeffel  V.  State,  102  Md.  470.  62  A.  S03.  Evi- 
dence showing  the  obtaining  of  a  warrant 
drawn  by  the  auditor  general  upon  the  state 
treasurer  and  the  subsequent  cashing  of  a 
check  drav^•n  by  the  treasurer  on  a  deposi- 
tory of  state  funds  is  not  a  variance  from 
an  information  charging  the  obtaining  of 
"money"  from  the  state  by  false  pretenses. 
People  V.  Hoffmann  [Mich.]  12  Det.  Leg.  N. 
805.    105    N.    W.    838. 

95.  Charge  $24.80:  proof,  $12.  State  v. 
Oibson    [Iowa]    106   N.   W.    270. 

96.  Indictment  for  procuring  by  false  pre- 
tenses the  execution  of  a  note  for  $66.72  held 
not  supported  by  proof  of  obtaining  a  note 
for  $33.36;  the  description  of  the  note  being 
of  the  essence  of  the  offense.  State  v.  Mc- 
Nerney,    118    Mo.   App.    60.    94    S.   "W.    740. 

97.  Allegation  that  defendant  fraudulent- 
ly procured  a  note  for  $265  held  not  sus- 
tained by  proof  of  the  surrender  to  defendant 
of  a  note  for  $315  and  receipt  by  prosecutor 
from  defendant  of  the  $265  note.  State  v. 
McWhirter    [N.  C]    53   S.   E.   734. 

98.  State  V.  Keyes,  196  Mo.   136,  93   S.  W. 


801.  State  need  not  prove  all  the  represen- 
tations alleged.  People  v.  Smith  [Cal.  App.] 
84    P.   44  9. 

99.  Held  proper  to  refuse  to  instruct  that 
it  was  prosecutor's  duty  to  make  an  investi- 
gation as  to  the  truth  or  falsity  of  the  rep- 
resentations, the  question  whether  or  not 
the  representations  constituted  the  offense 
being  a  question  of  law  for  the  court.     State 

I  V.   Keyes,   196  Mo.   136,    93   S.  "W.   801. 

I       1.     Held    proper    to    refuse    to    charge    that 

I  jury  must  be  convinced  beyond  a  "doubt" 
that  defendant  intended  to  appropriate  the 
money  to   his   own  use.      Peopie   v.   Reiss,    99 

j  N.  Y.  S.   1002. 

I      2.     Verdict  finding  defendant  guilty  of  be- 

'  ing   a   common   cheat   and   swindler   held  not 

,  "Without  evidence  to  support  it  where  the  evi- 
dence supported  the  allegations  of  the  ac- 
cusation, and  the  person  alleged  to  have 
been  defrauded  parted  with  his  property 
upon  the  false  representation  of  a  fact  and 
sustained  a  loss.  Thomas  v.  State  [Ga.]  54 
S.  E.  813.  That  the  conviction  was  based 
upon  tile  testimony  of  complainant  'v\'as  no 
ground  for  complaint;  his  credibility  being 
for  the  jury,  and  the  verdict  being  amply 
sustained  when  his  testimony  "was  taken  in 
connection  wth  the  other  evidence  in  the 
case.  People  v.  Langley,  114  App.  Div.  427, 
100  N.  T.  S.   123. 

I  3.  "Where  In  a  prosecution  of  defendant 
for  changing  his  name  defendant  as  a  wit- 
ness denied  that  he  had  ever  changed  his 
name  at  all  the  state  was  thereby  relieved 
of  the  burden  of  proving  that  the  change 
was  not  made  as  provided  by  law.  Morris 
V.  State  [Ala.]  39  So.  973. 
4.      See    5   C.   L.    1420. 

;  5.  Omission  of  word  "feloniously"  in  in- 
struction   as    to    intent    on    prosecution    for 

'  larceny  by  false  representations  was  harm- 
less "Where  its  use  would  not  have  further 
enlightened  the  jury.     People  v.   Snyder,   110 

i  App.  Div.  699,  97  N.  Y.  S.  469.  Where  in  a 
prosecution  for  false  pretenses  the  first 
instruction  required  the  jury  to  find 
every      essential      fact      necessary      to      con- 

I  stitute     the     offense     and     used     the     terms 
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court  need  not  enumerate  all  the  elements  of  the  crime  in  each  specific  instruction, 
it  being  sufficient  if  they  are  given  by  the  entire  charge.^ 

False  Representations;  Falsifying  Records;  Family  Settlements;  F'edebal  Procedure; 
Fellow-Servants,  see  latest  topical  index. 

PENCES.T 

Rights,  duties,  and  regulations.^ — As  a  proprietary  right  the  owner  of  land  may 
construct  fences  thereon,  and,  if  they  are  lawful,^  the  intent  and  motive  with  which 
they  are  built  are  immaterial,^"  and  the  resulting  injury  is  damnum  absque  injuria.^^ 
An  order  served  upon  a  property  owner  by  a  highway  commissioner  claiming  that 
his  fence  encroaches  upon  the  highway  and  ordering  him  to  remove  it,  is  no  proof 
of  the  fact  of  encroachment.^^  Appeals  from  orders  of  fence  viewers  must  be  taken 
within  the  required  time.^^ 

Construction,  maintenance,  and  cost}^ — One  who  has  assumed  the  duty  of 
maintaining  a  partition  fence  is  only  bound  to  maintain  one  sufficient  to  restrain 
domestic  animals,^^  and  a  fence  constructed  according  to  statute  is  in  law  sufficient.^'^ 
One  undertaking  voluntarily  or  pursuant  to  contract  to  maintain  a  division  fence  must 
so  construct  it  as  not  to  unnecessarily  injure  others."  One  tearing  down  the  fence 
of  another  is  only  bound  to  restore  it  to  its  former  condition.^^     One  whose  stock  is^ 


of  the  statute  defining  the  offense  which 
were  not  technical,  held  not  error  to 
omit  any  further  definition  of  the  offense. 
State  V.  Keyes,  196  Mo.  136,  93  S.  W.  801. 
Where  the  allesred  representations  referred 
to  defendant's  financial  condition  and  the 
court  charged  to  acquit  if  there  was  a  rea- 
sonable doubt  as  to  whether  prosecutor  knew 
of  defendant's  indebtedness  before  he  de- 
livered the  property,  the  court  should  have 
given  a  charge  requested  by  the  state  that 
if  defendant  for  the  purpose  of  fraudulently 
obtaining  the  property  told  prosecutor  that 
he  was  not  in  debt,  and  prosecutor  parted 
with  his  property  in  reliance  on  such  state- 
ment, and  it  was  false  and  known  to  be  false 
by  defendant,  the  fact  that  prosecutor  had 
previously  heard  that  defendant  was  in  debt 
would  not  preclude  a  conviction.  State  v. 
Jackson,  128  Iowa,  543.  105  N.  W.  51.  Pen. 
Code  §  1110,  provides  that  defendant  cannot 
be  convicted  if  the  false  pretense  was  un- 
accompanied by  a  false  token  or  writing  un- 
less the  false  pretense  be  proven  by  two 
witnesses  or  by  one  and  corroborating  cir- 
cumstances. Held  an  instruction  that  the 
pretense  must  have  been  made  to  the  person 
alleged  to  have  been  defrauded  was  not 
contradictory  to  another  instruction  that  a 
statement  made  by  a  third  person  in  the 
presence  of  defendant  and  prosecutor,  that 
defendant  had  made  to  her  the  same  repre- 
sentation which  was  the  basis  of  the  prose- 
cution, was  not  of  itself  evidence  of  the  fact 
related  in  the  statement,  but  was  admissible 
as  tending  to  show  the  conduct  of  defendant. 
The  conduct  of  defendant  at  the  time  the 
statement  was  made  was  evidence  of  a  "cor- 
roborating circumstance"  within  §  1110.  Peo- 
ple V.   Smith   [Cal.   App.]    84   P.   449. 

6.  Where  court  had  already  charged  that 
a  person  who  "knowingly  and  designedly" 
defrauds  another  by  false  pretenses  is  guilty 


of  the  crime.  It  was  not  error  to  omit  tlie- 
element  of  knowledge  in  a  subsequent  in- 
struction. People  V.  Smith  [Cal.  App.]  84  P. 
449. 

7.  Duty  of  railroads  t6  fence,  see  Rail- 
roads. 6  C.  L.  1204. 

8.  See   5  C.   L.    1420. 

9.  Not  render  less  lawful  because  tliey 
extend  only  along  one  side  of  tlie  land  and 
do  not  inclose  it.  Antliony  Wilkinson  Live- 
stock Co.  v.  Mcllquam  [Wyo.]  83  P.  364. 
Evidence  held  insufficient  to  show  that  tlie 
fence  was  maliciously  constructed  to  shut 
off  the  adjoining  owner's  light  and  air. 
Metz  V.  Tierney  [N.  M.]  83  P.  788.  For  spite- 
fences,    see   Adjoining   Owners,    7   C.    L.    28. 

10.  Built  to  shut  off  an  adjoining  land- 
owner's access  to  the  public  lands  for  pas- 
turage. Anthony  Wilkinson  Live  Stock  Co. 
V.    Mcllquam    [Wyo.]    83    P.    364. 

11.  Defendant  so  erected  a  fence  as  to 
practically  exclude  plaintiff's  cattle  from  the 
public  lands  beyond.  Anthony  Wilkinson 
Live  Stock  Co.  v.  Mcllquam  [Wyo.]   83  P.  364. 

VJi.  Labo  V.  Asam  [Mich.]  12  Det.  Leg.  N. 
892,    106   N.   W.    281. 

13.  Under  Code,  §§  2369,  4552,  4548,  the 
appeal  bond  must  be  filed  within  20  days. 
Hahn  v.  Lumpa's  Estate  [Iowa]  109  N.  W. 
310. 

14.  See   5  C.  L.   1421. 

15.  Need  not  be  a  legal  fence.  Hubbard 
V.  Gould   [N.  H.]   64  A.  668. 

IG.  Pub.  St.  1901,  c.  143,  §  5.  Hubbard  v. 
Gould    [N.  H.]    64   A.   668. 

17.  Horse  injured  by  becoming  tangled  in 
a  loose  wire.  Hubbard  v.  Gould  [N.  H.]  C4 
A.    668. 

18.  Gulf,  etc.,  R.  Co.  v.  McMurrough  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  476,  91  S.  W.  320. 
An  Instruction  that  defendant  was  bound  to- 
repair  so  as  to  keep  out  stock  held  er- 
roneous.    Id. 
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injured  because  of  a  defective  fence  resulting  from  the  negligence  of  another,  must 
not  himself  be  guilty  of  contributory  negligence.^''  Defendant's  negligence  must  be 
the  proximate  cause  of  the  injury/**  and  one  seeking  to  recover  for  time  spent  in 
hunting  for  stock  can  only  recover  for  such  time  as  a  prudent  man  would  have 
spent.^^  An  injunction  vs^ill  not  issue  to  restrain  an  adjoining  land  owner  from  in- 
terfering with  the  construction  of  a  division  fence  for  the  expense  of  which  he  will 
be  equally  liable  where  the  petitioner  Avrongfully  tore  down  a  sufficient  one."  In 
Louisiana  the  o^^^ler  of  a  lot  cannot  be  made  to  contribute  to  the  expense  of  con- 
structing a  partition  fence  for  the  exclusive  benefit  of  the  adjoining  owner.-" 

Crivies  and  penalties.^* — In  Texas  it  is  a  criminal  offense  to  willfully  destroy 
the  fence  of  another,^^  unless  done  under  a  mistake  of  fact,^*'  or  such  fence  has  been 
wrongfully  attached  to  the  defendant's  fence.^^  Under  a  statute  providing  that  it 
shall  be  unlawful  for  any  joint  owner  to  remove  a  dividing  fence  without  the  con- 
sent or  notice  to  the  adjoining  owner,  a  removal  to  another  location  but  not  separat- 
ing it  is  not  a  violation,^*  nor  is  such  statute  applicable  where  the  adjoining  owner 
is  using  the  fence  without  right.^® 

PERRIES." 

A  ferr)''  is  a  public  rather  than  a  private  right,'^  and  the  grant  of  a  ferry  privi- 
lege carries  the  right  to  condemn  land  for  a  landing  place.^^  A  ferryman  has  the 
same  right  to  navigate  a  stream  that  every  other  citizen  enjoys,^'  and  such  right  is 
not  subser^dent  to  the  right  of  a  riparian  owner  to  maintain  booms  upon  it.^*  In 
Louisiana  the  police  juries  of  the  several  parishes  have  exclusive  control  of  the  fer- 
ries within  their  respective  limits/^ .  and  may  operate  them  directly  or  through  lea- 


is.  The  owner  of  a  fence  wrongfuHy  torn 
dowii  by  another  must  exercise  reasonable 
care  and  diligence  to  protect  himself  from 
resulting  damages.  Gulf,  etc.,  R.  Co.  v.  Mc- 
Murrough  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
476,  91  S.  W.  320.  W^here  it  appeared  that 
a  private  gateway  could  have  been  repaired 
for  25c  or  $1.25,  it  was  a  question  for  the 
jury  whether  it  could  be  repaired  practically 
without  expense  or  labor  by  plaintiff  whose 
mules  were  killed  by  escaping  onto  tlie  tract. 
Missouri,  etc.,  R.  Co.  v.  Dunnaway  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  347,  95  S.  W.  760. 
Plaintiff  being  entitled  to  let  his  stock  run 
on  his  premises  their  escape  therefrom  did 
not  relieve  the  company  from  liability  for 
failing  to   maintain   a  proper   gate.     Id. 

30.  Where  the  cutting  of  a  fence  lets 
stock  upon  a  railroad  right  of  way  and 
because  of  the  absence  of  cattle  guards, 
they  escape  onto  the  highway  and  are  lost, 
both  the  cutting  of  the  fence  and  the  ab- 
sence of  the  cattle  guards  are  the  proximate 
cause.  Southwestern  Tel.  &  T.  Co.  v.  Krause 
[Tex.   Civ.   App.]    92   S.   W.   431. 

21.  Instruction  held  erroneous  as  not  lim- 
iting the  recovery.  Soutliwestern  Tel.  &  T. 
Co.   V.   Krause    [Tex.   Civ.  App.]    92   S.   W.   431. 

22.  Auman  v.  Cunfer,  30  Pa.  Super.  Ct.  368. 

23.  Civil  Code,  arts.  686,  687,  held  inappli- 
cable. Bouchereau  v.  Guilne,  116  La.  534,  40 
So.    863. 

24.  See    5   C.   L.    1422. 

25.  Art.  794,  Pen.  Code  1895,  is  applicable 
to  all  fences,  though  not  enclosing  property 
used  for  agricultural  purposes.  McNeely  v. 
State    [Tex.   Cr.   App.]    96   S.   W.    1083. 


26.  One  breaking  a  fence  to  release  a  boat 
whicli  he  in  good  faith  believed  he  had  a 
right  to  use,  is  not  liable  under  the  law  pro- 
tecting fences.  Giddings  v.  State  [Tex.  Cr. 
App.]  96  S.  W.  926.  And  it  is  immaterial 
whether  a  storm   was  raging  or  not.     Id. 

27.  McNeely  v.  State  [Tex.  Cr.  App.]  96 
S.  W.  1083.  May  remove  by  any  means  short 
of  a  breach   of  the   peace.     Id. 

28.  Pen.  Code  1895,  arts.  796,  797.  Camp 
V.  State  [Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  403, 
92  S.  W.  845. 

29.  Pen.  Code  1895,  art.  2501.  McNeely  v. 
State    [Tex.    Cr.   App.]    96    S.   W,    1083. 

30.  See   5  C.   L.   1422. 

31.  Warner  v.  Ford  Lumber  &  Mfg.  Co. 
[Ky.]   93  S.  W.  650. 

32.  The  measure  of  damages  is  the  mar- 
ket value  of  the  land  taken  and  the  result- 
ing injury  to  tlie  residue.  Warner  v.  Ford 
Lumber  &  Mfg.  Co.    [Ky.]    93  S.  W.   650. 

33.  Warner  v.  Ford  Lumber  &  Mfg.  Co. 
[Ky.]    93   S.   W.   650. 

34.  Warner  v.  Ford  Lumber  &  Mfg.  Co. 
[Ky.]  93  S.  W.  650.  Hence  no  damages  can 
be  recovered  for  injury  to  such  booms  result- 
ing from  the  proper  operation  of  tlie  ferry. 
Id. 

35.  Blanchard  v.  Abraham,  115  La.  989, 
40  So.  379;  Police  Jury  of  Lafourche  v.  Robi- 
chaux,  116  La.  286,  40  So.  705.  Act  No.  202, 
p.  391,  of  1902,  conferring  upon  the  police 
juries  of  the  several  parishes,  excepting  the 
parish  of  Orleans,  exclusive  rights  over  fer- 
ries, is  not  a  local  or  special  law,  by  reason 
of  such   exception,   within  art.   48,  Const,   of 
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gfes."''"  Their  lessee  has  a  license  which  is  exclusive  in  its  nature,^''  and  the  police 
jur}'  of  the  parish  has  the  power  to  prohibit  unlicensed  "free  ferries  or  bridges" 
within  competitive  distance."^  Toll  rates  fixed  b}-  the  court  must  be  reasonable.^'' 
Ferrymen  are  liable  for  their  negligence.*" 

Fidelity  Insurance;  Filings;  Final  Judgments  and  Orders;  Finding  Lost  Goods;  Find- 
ings, see  latest  topical  Index. 

FINES." 

Fines  may  be  imposed  upon  corporations  for  contempt  in  the  willful  violation 
of  injunctions.*^  It  is  often  provided  by  statute  that  the  court  may  direct  the  im- 
prisonment of  a  convict  until  a  fine  imposed  upon  him  has  been  satisfied.*^  The 
imprisonment  thus  provided  for  is  no  part  of  the  judgment,*^  and  a  void  clause  di- 
recting imprisonment  may  be  eliminated  from  the  judgment  without  affecting  its 
xalidit}'.*^  Under  such  statute  the  court  may  not  direct  imprisonment  in  the  state 
prison  for  the  satisfaction  of  a  fine  imposed  for  the  commission  of  a  misdemeanor/"^ 


Louisiana.      Blanchard    v.    Abraham,    115    La. 
0S9,  40   So.  379. 

30.  Police  Jury  of  Lafourche  v.  Robi- 
chaux,   116   La.   286,  40   So.   705. 

37.  Blanchard  v.  Abraham,  115  La.  989, 
40  So.  379.  A  combination  of  a  majority  of 
the  patrons  of  a  licensed  ferry,  each  sub- 
scribing a  proportional  sum,  for  the  con- 
.struction  of  a  pontoon  ferry  bridge,  and  to 
which  others  may  become  subscribers,  is  an 
unlawful  infringement  of  the  lessee's  fran- 
chise (Id.),  and  cannot  be  considered  as  a 
private  ferry  operated  by  individuals  for  the 
benefit   of   themselves   and    families    (Id.). 

38.  Blanchard  v.  Abraham,  115  La.  989, 
40  So.  379.  May  also  enjoin  free  ferries 
within  the  prescribed  prohibited  distance. 
Police  Jury  of  Lafourche  v.  Robichaux,  116 
LiSL.  286,  40   So.   705. 

39.  One  who  is  familiar  with  the  ferry 
business  and  toll  rates,  may  state  his  opin- 
ion whether  a  particular  rate  is  reasonable 
or  not  (Covington  v.  St.  Francis  County 
TArk.]  91  S.  W.  186),  but  he  cannot  testify 
that  he  would  be  willing  to  take  the  ferry 
at  that  rate  where  the  privilege  is  exclusive 
to  the  applicant  by  virtue  of  the  ownership 
of  the  land  at  the  termini  (Id.).  Where  an 
fipplicant  has  exclusive  riglit  to  ferry  by 
virtue  of  the  ownership  of  the  land  at  the 
termini,  declarations  of  law  that  such  li- 
censee cannot  be  placed  in  competition  with 
unlicensed  parties  as  to  rates,  though  the 
road  served  may  be  a  public  county  road, 
and  that  such  owner's  rights  are  not  lessened 
by  the  fact  that  such  road  is  a  public  county 
road,  are  not  germane  to  the  issue  of  the 
reasonableness  of  the  rates  fixed.  Id.  On 
appeal  to  the  circuit  court  from  ferry  rates 
fixed  by  the  county  court,  the  question  of 
reasonableness  under  Kirby's  Dig.  §  3563  was 
exclusively    for    the    court.      Id. 

40.  Ferry  steamers  both  held  at  fault  for 
p„  collision,  one  in  giving  a  passing  signal 
which  required  them  to  cross  courses,  there 
being  a  dense  fog,  and  the  other  for  assent- 
ing to  it.  The  San  Rafael  [C.  C.  A,]  141  F. 
270. 


41.  See  5  C.  L.  14  24.  See  Criminal  Law,  7 
C.  L.  1010,  as  to  extent  of  fine;  Indictment 
and  Prosecution,  5  C.  L.  1790,  as  to  proced- 
ure for  imposition. 

42.  Franklin  Union  No.  4  v.  People,  220 
111.  355,  77  N.  E.  176.  See  Contempt,  7  C.  L. 
746;    Corporations,    7    C.    L.    862. 

43.  Penal  Code  §  1205  provides  that  a 
judgment  imposing  a  fine  may  also  direct 
that  defendant  be  imprisoned  until  the  fine 
be  satisfied.  Held  a  judgment  imposing  a 
fine  and  directing  imprisonment  until  the 
fine  is  paid  not  to  exceed  one  day  for  each 
$20  that  shall  remain  unpaid,  was  not  void 
for  using  the  word  "paid"  instead  of  "satis- 
fied," and  did  not  deprive  defendant  of  his 
right  to  discharge  part  of  the  fine  by  im- 
prisonment for  part  of  the  time.  Ex  parte 
Krouse,  148  Cal.  232,  82  P.  1043.  General 
statvitory  provisions  authorizing  commit- 
ment to  jail  until  a  fine  is  paid  apply  to 
fines  Imposed  under  subsequent  statutes. 
Under  Act  July  1,  1905  (Laws  1905,  p.  322), 
§  11,  imposing  a  fine  upon  persons  practic- 
ing dentistry  without  a  license,  the  party 
convicted  may  be  committed  to  jail  until 
the  fine  and  costs  are  paid  under  Cr.  Code 
div.  14,  §  14  (Kurd's  Rev.  St.  1903,  c.  38, 
§  452),  authorizing  commitment  when  a  fine 
is  inflicted.  Kettles  v.  People  [HI.]  77  N.  E. 
472.  Defendant  was  sentenced  to  jail  for 
30  days  and  to  pay  a  fine  of  $121.75.  He 
remained  in  jail  for  30  days  and  on  the  next 
day  thereafter  made  affidavit  that  he  was 
unable  to  pay  the  fine  and  was  put  to  work 
for  the  benefit  of  the  county  which  he  con- 
tinued for  60  days  and  was  thereafter  kept 
in  jail  for  45  days.  Held  under  White's  Ann. 
Code  Cr.  Proc,  allowing  $3  per  day,  defend- 
ant was  entitled  to  his  discharge,  not  even 
counting  the  60  days'  work.  Ex  parte 
Spears    [Tex.   Cr.   App.]    90    S.   W.    1011. 

44.  45.  Pen.  Code  §  1205.  In  re  Sullivan 
[Cal.    App.]    84    P.    781. 

46.  Under  Pen.  Code  §  17,  reducing  the 
cime  of  assault  with  a  deadly  weapon  to 
the     grade     of     a     misdemeanor     when     the 
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and  an  invalid  direction  to  commit  having  been  made  and  acted  upon,  the  court 
cannot  thereafter  substitute  a  proper  direction.^'  Under  an  ordinance  providing 
tliat  a  defendant  upon  whom  a  tine  has  been  imposed  sliall  be  required  to  work  on 
tJie  streets  until  the  fine  and  costs  are  paid  or  replevied,  a  person  who  fails  to  pay 
or  replevy  his  fine  may  be  compelled  to  work  on  the  streets,  though  the  judgment 
contains  no  recital  to  that  effect.*^  In  Delaware  the  fine  for  trespass,  though  it 
constitutes  a  judoTOent,*^  is  not  collectible  by  execution  where  an  attempted  appeal 
has  been  made  but  there  has  been  no  dismissal  or  certificate  that  it  was  not  duly  en- 
tered,^" but  in  such  case  the  fine  should  be  collected  as  provided  bv  the  statute.'^i 
The  legislature  may  provide  that  fines  and  costs  imposed  by  the  inferior  courts  of  a 
■city  for  violations  of  state  laws  and  city  ordinances  shall  be  paid  into  the  city  treas- 
ury,^2  and  a  law  to  this  effect  does  not  change  the  character  of  the  prosecutions  as 
being  state  or  municipal  cases.^^  \Yhere  the  general  criminal  law  of  a  state  is  made 
a  part  of  the  charter  of  a  city,  the  disposition  of  fines  and  penalties  collected  by  the 
police  court  of  such  city  Avill  be  controlled  by  subsequent  amendments  to  the  gen- 
eral law,  notwithstanding  the  charter  may  also  provide  that  moneys  collected  by  the 
police  judge  shall  be  paid  to  the  city.^*  The  constitution  of  North  Carolina  ap^ 
],>ropriates  to  the  school  fund  the  clear  proceeds  of  all  penalties,  forfeitures,  and 
fines.^^  It  is  provided  by  statute  in  some  states  that  a  complaining  witness  in  a 
prosecution  for  the  violation  of  liquor  laws  shall  be  entitled  to  a  specified  portion  of 
the  amount  of  the  fines  or  penalties  recovered.^* 
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Rights    and   Duties    Respecting   Fires 


Renjedies  and  Procedure   C1650). 
Fire  Districts  and  Protection    (1659). 


§  1.     Rights  and  duties  respecting  fires.^'^ — One  using  fire  for  a  lawful  purpose 
must  use  a  degree  of  care  and  prudence  commensurate  to  the  danger  to  which  prop- 


court  imposes  a  fine  as  a  punishment,  that 
portion  of  a  judgment  which  provided  for 
imprisonment  in  the  state's  prison  as  a 
means  of  enforcing  payment  of  the  fine  was 
void.     In   re    Sullivan    [Cal.   App.]    84    P.    7S1. 

47.  Under  Pen.  Code  §  1205  the  discre- 
tionary power  of  the  court  to  direct  im- 
prisonment must  be  exercised  when  the  orig- 
inal judgment  is  rendered.  After  restraint 
had  been  imposed  upon  defendant,  under  an 
order  that  he  be  committed  to  the  state 
prison,  the  court  could  not  provide  for  pun- 
ishment in  the  county  jail.  In  re  Sullivan 
[Cal.   App.]    84  P.   781. 

48.  Bartlett  v.  Paducah  [Ky.]  91  S.  W. 
264. 

49.  50.     Dasey    v.    State    [Del.]    62    A.    300. 

51.  As  per  §  21,  Rev.  Code  1893,  c.  128, 
providing  that  if  it  be  not  paid  the  justice 
shall  commit  offender  to  prison.  Dasey  v. 
State    [Del.]    62   A.    300. 

52.  Could  provide  that  fines  and  costs  im- 
posed by  the  corporation  court  of  a  city 
established  by  Gen.  Laws  1899,  p.  40  c.  33, 
should  be  so  paid.  Howth  v.  Greer  [Tex. 
Civ.  App.]    14  Tex.  Rep.  61,   90  S.  W.  211. 

53.  This  fact  did  not  deprive  the  county 
attorney  from  appearing  for  the  state  in 
the  corporation  court  established  by  Gen. 
Laws  1899,  p.  40,  c.  33,  in  prosecutions  for 
violations    of    state    laws.     Howth    v.    Greer 


[Tex.    Civ.    App.]    14    Tex.    Ct.   Rep.    61,    90    S. 
W.   211. 

54.  The  charter  of  a  city  provided  that 
the  police  judge  should  exercise  the  powers 
granted  to  him  by  the  Political  Code.  Sec- 
tions 4424-4431  of  that  code  define  the  crimi- 
nal jurisdiction  of  the  police  court  and  de- 
clare that  criminal  proceedings  therein  are 
regulated  by  Pen.  Code  pt.  2,  tit.  11,  c.  1. 
which  includes  §§  1457,  1570.  These  sections 
were  amended  later  so  as  to  require  all 
fines  collected  in  any  court,  less  costs,  ex- 
cept fines  for  violation  of  city  ordinances 
to  be  paid  to  the  county  treasurer.  Held 
fines  imposed  by  the  police  judge  for  "state 
misdemeanors"  belonged  to  the  county 
though  the  charter  also  provided  that  the 
money  collected  by  the  police  judge  should 
be  paid  to  the  city.  City  of  Marysville  v. 
Tuba  County,    1   Cal.  App.   628,   82   P.   975. 

55.  Under  Const,  art.  9,  §  5  appropriat- 
ing to  the  school  fund  the  clear  proceeds 
of  penalties,  forfeitures,  and  fines,  the  legis- 
lature could  not  divert  the  proceeds  of  fines 
to  any  other  purpose  though  it  was  not 
precluded  from  authorizing  qui  tam  actions  , 
for  penalties,  and  Laws  1903,  p.  146,  c.  125, 
§  9,  providing  that  informant  in  a  prosecu- 
tion for  an  illegal  sale  of  liquor  shall  re- 
ceive one-half  of  the  fine  imposed,  is  un- 
constitutional. State  v.  Maultsby,  139  N.  C. 
583,   51  S.  E.  956.     The  "clear  proceeds"  of  a 
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erty  is  exposed  by  such  use.'''  The  caution  and  diligence  of  an  ordinarily  prudent 
man  is  exacted  both  in  starting  the  fire"''  and  in  preventing  its  escape  thereafter, 
and  this  care  is  demanded  though  he  was  not  responsible  for  its  origin  if  discovered 
on  his  premises.^"  A  city  is  not  liable  for  a  fire  negligently  set  while  in  the  dis- 
charge of  a  public  function."  Liability  for  starting''^  and  negligently  permitting  a 
fire  to  escape''^  has  been  the  subject  of  legislation  in  some  states.  As  in  case  of  torts 
generally,  defendant's  negligence  must  be  the  proximate  cause  of  the  damage/*  and 
the  party  injured  must  be  free  from  contributory  negligence,  direct  or  imputed.*'^ 

A  railroad  company  must  so  operate  its  trains  as  not  to  unreasonably  interfere 
with  firemen  in  entering  upon  and  crossing  its  tracks,"^  but  no  liability  exists  unless 
such  interference  is  willful  or  negiigent.^^  The  provision  of  the  Greater  New  York 
Charter  giving  the  fire  insurance  patrol  the  right  of  way  over  all  vehicles  except 
mail  wagons  is  constitutional.*'^ 

The  measure  of  damagcs'^^  is  usually  the  value  of  the  property  destroyed,''^  but 
in  j\richigan  one  negligently  permitting  a  fire  to  escape  from  his  premises  is  liable 
in  double  damages  for  resulting  injury.'^^ 


fine  includes  the  total  sum  less  only  the 
sheriff's  fees  for  collection  in  case  the  fine 
and  costs  are  not  collected   in  full.     Id. 

56.  Under  §  23.  c.  50,  Comp.  St.  1903,  pro- 
viding- that  the  municipality  "by  whom  such 
license  was  issued"  shall  pay  to  complaining- 
witness,"  etc.,  a  county  is  not  liable  for 
one-fourth  of  a  sum  collected  as  fines  and 
paid  over  to  the  school  fund  where  the  com- 
plaint is  for  selling  liquor  without  a  license. 
Chapin  v.  Seward  County  [Neb.]  106  N.  W. 
778. 

57.  Fires  by  railroads  are  treated  in  the 
tODic  Railroads,  6  C.  L.  1194. 

58.  Steam  thresher.  Martin  v.  McCrary. 
115  Tenn.  316,  89  S.  W.  324.  The  degree  of 
care  required  of  one  using  a  steam  thresher 
is  the  same  as  that  required  of  railroad  com- 
panies  in    the    use   of   their   engines.     Id. 

59.  Allen  v.  Bainbridge  [Mich.]  13  Det. 
Leg.  N.  471,  108  N.  "W.  732.  In  determining 
negiigence,  the  jury  may  consider  all  the 
surrounding  circumstances,  as  the  place,  the 
extent  of  the  fire,  the  nature  of  the  material, 
combustibility  of  surrounding  property  and 
its  proximity,  force  and  direction  of  the 
wind,    etc.      Id. 

60.  Baird  v.  Chambers  [N.  D.]  109  N.  "W. 
61.  Instruction  held  erroneous  as  requiring 
him  to  use  the  utmost  promptness  and  dili- 
gence. Id.  Instructions  taken  as  a  whole 
held  not  to  charge  that  defendant  would  be 
liable  for  failure  to  extinguish  fires  start- 
ing on  its  right  of  way  irrespective  of  its 
origin.  "Wick  v.  Tacoma  Eastern  R.  Co.,  40 
V^^ash.  408,   82  P.   711. 

61.  Sparks  from'  a  steam  roller  used  in 
repairing  streets.  Alberts  v.  Muskegon, 
[Mich.]    13  Det.  Leg.  N.  735.   109  N.  W.   262. 

62.  Under  a  statute  providing  that  if  any 
person  shall  "set  on  fire"  any  woods,  marsh- 
es, or  prairies,  he  shall  be  liable  in  a  civil 
action  to  one  damaged  thereby,  such  fire 
must  have  been  directly  and  intentionally 
set.  Gen.  St.  1901,  §  8010.  Johnston  v.  Mar- 
riage   [Kan.]    86    P.    461. 

63.  In  an  action  under  Ballinger's  Ann. 
Codes  &  St.  §  3138,  evidence  that  defendant 
frequently  left  home  without  leaving  any 
one  in  charge  of  his  fires  held  suflicient  to 
sustain    a    finding    that    he    negligently   per- 


mitted   them    to    escape.     Kuehn    v.    Dix,    42 
Wash.    532,    85   P.   43. 

64.  Where  a  fire  was  negligently  set  by 
defendant  and  plaintiff  was  burned  tliereby, 
the  chain  of  causation  between  the  negli- 
gence and  the  injuries  was  not  broken  by 
plaintiff's  removal  from  the  building  and 
return.  Birmingham  R.  Light  &  Power  Co. 
v.    Hinton    [Ala.]    40    So.    988. 

65.  The  negligence  of  a  warehouseman  in 
leaving  some  cotton  exposed  on  the  plat- 
form cannot  be  imputed  to  plaintiff  who  had 
cotton  stored  -within.  Alabama  Great  So.  R. 
Co.    v.    Clark    [Ala.]    39    So.    816. 

66.  ^.merican  Sheet  &  Tin  Plate  Co.  v. 
Pittsburg  &  L.  E.  R.  Co.   [C.  C.  A.]   143  F.  789. 

67.  American  Sheet  &  Tin  Plate  Co.  v. 
Pittsburg  &  L.  E.  R.  Co.  [C.  C.  A.]  143  F. 
789.  Not  liable  for  running  a  freight  train 
between  the  fire  and  the  apparatus  wliere 
there  was  nothing  to  apprise  tlie  crew  of 
the  situation  except  signals  to  stop,  by  peo- 
ple beside  the  track,  which  are  not  shown 
to  have  been  heard  or  understood.  Id. 
And  where  the  train  is  interfering  when 
the  knowledge  is  brought  home,  no  liability 
exists  for  the  failure  to  choose  the  quick- 
est way  to  relieve  the  situation  where  the 
engineer  acts  to  his  best  judgment.  Id. 
Pulling  of  the  entire  train  by  instead  of 
backing  or  cutting  held  under  the  facts  to 
create    no    liability.     Id. 

68.  Greater  New  Tork  Charter,  Laws  1897, 
p.  260,  c.  378,  §  748.  as  amended  by  Laws 
1900  p  255,  c.  155.  Duffghe  v.  Metropolitan 
St.  R.  Co.,  109  App.  Div.  603,  96  N.  Y.  S. 
324.  Abstractly,  it  is  the  absolute  duty  of  a 
motorman  to  stop  his  car  if  he  sees  the 
patrol  or  by  the  exercise  of  reasonable  care 
could  see  it.  Id.  Instructions  considered  to- 
gether held  not  to  charge  that  the  motor- 
man's  duty  to  stop  was  absolute  irrespective 
of  whether  it  could   be   safely  done.     Id. 

69.  See   5   C.  L.    1426. 

70.  See    Damages,     7    C.    L.     1029. 

71.  Comp.  Laws,  §  11,653,  held  not  un- 
constitutional as  taking  private  property 
without  compensation  and  giving  it  to  an- 
other (Allen  V.  Bainbridge  [Mich.]  13  Det. 
Leg     471,    108    N.    W.    732),    nor    as    infiicting 
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§  3.  Bcmcdies  and  procedure.''^ — ^^^le^e  a  petition  is  broad  enough  to  include 
a  common-law  and  a  statutory  action  for  intentional!}'  setting  fire,  and  plaintifE  in 
his  opening  statement  and  request  for  instructions ,  treats  it  as  under  the  latter, 
he  cannot  complain  of  the  giving  of  instructions  relating  thereto/^  Failure  to  al- 
lege that  the  fire  was  caused  by  the  negligence  of  the  servant  while  acting  within  the 
scope  of  bis  employment  can  only  be  reached  by  demurrer/*  Plaintiff  must  prove 
defendant's  negligence'^  and  damages'*'  by  a  preponderance  of  the  evidence.  "V^liere, 
however,  a  fire  occurs  from  the  escape  of  sparks  from  a  threshing  engine,  a  presump- 
tion of  negligence  arises,^^  and  the  burden  is  on  the  defendant  to  overcome  such  pre- 
sumption."^ The  burden  of  proving  contributory  negligence  rests  upon  the  defend- 
ant.^^ Where  in  an  action  by  the  landlord  to  recover  for  a  destroyed  crop,  the 
tenant  testifies  and  makes  no  claims  to  the  crop,  the  defendant  cannot  assert  such 
claim.*"     The  general  rules  of  evidence**^  and  instructions^^  app^J- 

§  3.  Fire  districts  and  protections^ — Where  an  ordinance  extending  the  fire 
limits  insufficiently  describes  the  boundaries,  extrinsic  evidence  is  not  admissible  to 
show  that  a  certain  street  commonly  bears  the  name  used,  although  not  the  name  giv- 
en on  the  plat.^* 
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§  1. 
(1659). 

§  2. 
(1662). 


Public     Control     of    Fish     and     Game 


Offenses;       Penalties;       Prosecutions 


5   3. 
(1663). 


Private    Rigrhts    In    Fish    and     Game 

Fishery   Rights    (1663). 


§  1.  Public  control  of  fish  and  game.^^ — Since  the  ownership  of  fish  and  game 
is  vested  in  the  state  in  trust  for  the  public,*^  the  legislature  may  make  reasonable 
regulations  for  their  protection  and  determine  upon  what  conditions  private  persons 
may  capture  them.®^     The  preservation  of  fish  and  game  is  effected  in  the  several 


unusual  punishment    (Id.).     Not  repealed  by 
Act  No.  249.  p.  409,  Public  Laws  of  1903.     Id. 

72.  See    5    C.    L.    1426. 

73.  Johnston  v.  Marriage  [Kan.]  86  P.  461. 

74.  Alabama  Great  So.  R.  Co.  v.  Sanders 
[Ala.]    40   So.   402. 

75.  Allen  v.  Bainbridge  [Mich.]  13  Det. 
Leg.  N.  471,  108  N.  W.  732.  "Where  M.  had 
authority  to  direct  the  clearing  of  a  certain 
lot  for  defendants  and  fire  kindled  in  the 
work  destroyed  plaintiff's  trees,  evidence 
of  the  instructions  given  his  subordinates 
and  his  statement  as  to  the  cause  is  admis- 
sible under  Rev.  Laws,  c.  175,  §  6G.  he  being 
deceased.  Putnam  v.  Harris  [Mass.]  78  N. 
E.    747. 

76.  Allen  v.  Bainbridge  [Mich.]  13  Det. 
Leg.  N.  471.  108  N.  "W.  732.  Where  plaintiff 
proves  the  market  value  of  cotton  but  fails 
to  prove  the  grade  of  the  cotton  destroyed, 
it  was  a  matter  of  argument  to  go  to  the 
jury  whether  they  should  presume  that  it 
was  of  the  average  or  inferior  grade.  Ala- 
bama Great  So.  R.  Co.  v.  Clark  [Ala.]  39 
So.   816. 

77.  Martin  v.  McCrary,  115  Tenn.  316,  89 
S.   W.    324. 

78.  Martin  v.  McCrary,  115  Tenn.  316.  89 
S.  W.  324.  Proof  that  the  spark  arrester 
was  of  the  kind  in  general  use  and  that 
the  engine  did  not  emit  sparks  more  copi- 
ously than  was  "natural  for  any  engine 
of   similar   kind   and   construction,"    is   insuf- 


ficient. Id.  Must  show  that  the  engine.  In 
respect  to  fire  precautions,  was  up  to  the 
art  of  tlie  time  when   the  fire  occurred.     Id. 

70.  Southern  R.  Co.  v.  Patterson  [Va.]  52 
S.  E.   694. 

SO.  Toledo,  etc.,  R.  Co.  v.  Farris,  117  111. 
App.  108. 

81.  Under  Code  Civ.  Proc.  §  1832,  circum- 
stantial evidence  as  to  the  origin  of  the 
fire  which  destroyed  plaintiff's  building  is 
admissible.  Murray  v.  Llewellyn  Iron  Works 
Co.  [Cal.  App.]  87  P.  202.  As  that  defend- 
ant's servants  were  using  highly  heated  riv- 
ets on  the  adjoining  lot  and  that  they  were 
thrown  from  tlie  lieater  to  the  user  who 
would  sometimes  miss  them  and  they  would 
fall  on  plaintiff's  lot.     Id. 

82.  An  instruction  that  the  jury  are  to 
consider  the  facts  in  evidence  in  determin- 
ing whether  the  fire  originated  in  a  particu- 
lar way  is  not  a  charge  on  the  weiglit  of 
the  evidence.  Murray  v.  Llewellyn  Iron 
Works   Co.    [Cal.  App.]    87   P.   202. 

S3.  See  Municipal  Corporations,  6  C.  L. 
714.  Water  districts  and  service,  see  Wa- 
ters  and   "^"ater     Supply.    6    C.    L.    1840. 

84.  Lamm  v.    Danville    [111.]    77   N.   E.   422. 

85.  See    5   C.   L.    1426. 

86.  State  V.  Niles,  78  Vt.  266.  62  A.  795; 
State  v.  Heger  [Mo.]  93  S.  W.  252.  Fish  and 
ovsters  in  public  waters.  Raymond  v.  Kibbe 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  988,  95  S. 
W.    727. 
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states  by  statutes  of  various  characters,  the  more  common  ways  being  to  prohibit 
the  taking  of  the  same  during  certain  seasons  of  the  year/s  restricting  the  methods  of 
capture,®^  forbidding  the  obstruction  of  streams  where  fish  are  wont  to  run,^''  by 
requiring  hunters  to  take  out  licenses/^  payment  of  a  tax/-  and  by  regulating  the 
possession,^^  the  shipping/-*  and  the  sale  of  the  same/^  especially  during  the  closed 
season.  The  legislature  may  make  the  receipt  of  game  for  shipment  an_  offense  ir- 
respective of  knowledge  or  intent/^  and  when  so  enacted,  lack  of  Imowledge  or  in- 


57.  state  V.  Heger  [Mo.]  93  S.  W.  252. 
A  citizen  lias  no  inherent  right  to  fish  in 
the  creelis  of  the  state,  and  such  right  may 
be  permitted  or  denied  by  the  legislature. 
State  V.  Sutton,  139  N.  C.  574,  51  S.  E.  1012. 
There  is  no  individual  or  property  right  to 
fishery  in  inland  waters  of  a  state  and  ex- 
tending for  a  marine  league  to  sea  (Daniels 
V.  Homer,  139  N.  C.  219,  51  S.  E.  992),  and  it  is 
subject    to    legislative    regulation    (Id.). 

58.  Under  Acts  1896,  p.  74,  No.  94,  §  1,  and 
Acts  1904,  p.  167,  No.  127,  it  is  unlawful  for 
anyone  to  kill  wild  deer  except  during  the 
last  week  in  October,  Sunday  not  included. 
State  V.  Burns  [Vt.]  64  A.  1129.  Section.  17 
Act  June  3,  1878,  P.  L.  160,  prohibiting  fish- 
ing on  Sunday,  is  not  repealed  by  §  48,  Act 
May  29,  1901,  P.  L.  302,  relating  to  propaga- 
tion and  protection  of  fish.  Commonwealth 
V.   Rothermel,   27    Pa.    Super.    Ct.    64  8. 

89.  Act  of  May  29,  1901  (P.  L.  302),  pro- 
hibiting fishing  except  with  rod,  hook,  and 
line,  "or"  with  a  hand  line,  does  not  prohibit 
the  use  of  the  two  at  the  same  time.  Com- 
monwealth V.   Bercaw,   30  Pa.   Super.   Ct.  335. 

Washington,  location  of  traps:  Sess.  Laws 
1905,  c.  140,  p.  254,  §  1,  requiring  a  lateral 
passageway  of  at  least  900  feet  between 
all  fish  traps,  prohibits  the  location  of  any 
trap  where  it  will  be  within  a  distance  of 
900  feet  laterally  from  anotlier  (Johansen 
V.  Mulligan,  41  Wash.  379,  83  P.  417),  and 
such  statute  is  violated  where  a  parallelo- 
gram formed  by  projecting  lines  at  right 
angles  from  the  ends  of  the  trap  for  900 
feet  and  connecting  the  same  intersect  an- 
other trap,  although  a  similar  parallelo- 
gram formed  from  the  latter  would  not  in- 
tersect  it    (Id.). 

Micliigan:  The  words  "and  the  bays  and 
harbors  connected  with  said  lakes"  in  the 
statute  prohibiting  fishing  with  nets  "in  any 
of  tlie  waters  of  this  state,  except  Lakes 
Michigan,  Superior,  Huron,  and  Erie,  and  tlie 
bays  and  harbors  connected  with  said  lakes, 
Saginaw  bay.  etc.,"  refers  to  lakes  previous- 
ly named  and  not  to  the  bay  and  rivers  men- 
tioned afterwards.  People  v.  Neal  [Mich.] 
12    Det.   Leg.   N.    972,    106   N.   W.    857. 

00.  The  words  "mill  seat"  as  used  in 
Laws  1905,  p.  1022,  c.  824,  prohibiting  hedg- 
ing or  fishing  with  traps  between  the  mouth 
of  Bear  Creek  and  the  Joyner  mill  seat,  are 
synonymous  with  "mill  site"  (State  v.  Sut- 
ton, 139  N.  C.  574,  51  S.  E.  1012),  and  the  mill 
owner  cannot  maintain  a  hedge  below  the 
dam  though  his  land  extends  below  it  (Id.). 
A  finding  by  tlie  commissioners  tliat  tlie  dis- 
charge of  sawdust  from  a  particular  mill 
into  a  stream  materially  injures  tlie  fish 
therein  and  that  they  were  of  sufficient  value 
to  warrant  protection  is  a  legislative  func- 
tion. Finding  under  Rev.  Laws  c.  91,  §  8. 
Commonwealth    v.    Sisson,    189    Mass,    247,    75 


N.  E.  619.  Hence  commissioners  need  not 
act  on  sworn  evidence  (Id.),  or  afford  the 
parties  affected  a  hearing  (Id.),  and  the 
order  prohibiting  a  further  discharge  is  a 
special  regulation  for  the  protection  of  fish 
(Id.),  against  which  no  prescriptive  right 
can   prevail    (Id.). 

91.  Laws  1905,  p.  168,  §  54  et  seq.,  does 
not  require  a  resident  to  take  out  a  license 
to  hunt  in  his  own  county.  Ex  parte  Helton, 
117  Mo.  App.  609,  93  S.  W.  913.  Contra. 
State  V.  Koock   [Mo.  App.]    96  S.  W.   721. 

92.  Acts  29th  Leg.  p.  128,  c.  90,  imposing 
a  tax  on  fishing  boats  and  on  fish  taken  for 
market,  is  not  void  as  an  ad  valorem  tax  in 
violation  of  the  uniformity  and  equality 
clause  (Raymond  v.  Kibbe  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  988,  95  S.  W.  727),  nor  is  it 
void  as  a  revenue  measure  originating  in 
the  senate  (Id.). 

93.  Acts  1896,  p.  74,  No.  94,  as  amended 
by  Acts  1898,  p.  84,  No.  108,  prohibiting  the 
possession  of  deer  during  closed  season,  etc., 
is  not  wholly  repealed  by  Acts  1904,  p.  167, 
No.  128,  as  to  nonresidents,  but  only  so  far 
as  it  is  inconsistent.  State  v.  Niles,  78  Vt. 
266,  62  A.  795.  Under  a  statute  prohibiting 
the  possession  of  birds  of  the  "grouse  fam- 
ily," it  is  no  defense  that  the  particular  im- 
ported grouse  was  of  a  different  variety  from 
the  native  birds.  People  v.  Hesterberg,  184 
N.  Y.  126,  76  N.  E.  1032.  Statement  in  affi- 
davit  on  which  the  warrant  issued  that  de- 
fendant was  in  possession  of  an  imported 
grouse,  a  further  statement  that  it  was  of  a 
different  variety  from  the  native  birds  known 
as  grouse,  held  no  defense.  Id.  Pub.  Acts, 
1899,  No.  88,  prohibiting  the  sale  or  having 
in  possession  particular  fish  under  a  certain 
size,  is  applicable  to  fish  from  without  the 
state,  notwitlistanding  its  title  "An  act  to 
amend  *  *  *  'An  act  to  regulate  the 
catching  of  fish  in  the  waters  of  this  state.'  " 
People  V.  Lassen  [Mich.]  12  Det.  Leg.  N.  857, 
106   N.   W.    143. 

94,  Under  Laws  1905,  pp.  170,  171,  §§  69,  70, 
one  cannot  ship  game  witliout  a  hunting  li- 
cense duly  issued  to  him,  regardless  of  the 
county  in  wliich  it  is  killed,  the  place  where 
it  is  offered,  or  its  destination.  Ex  parte 
Helton,  117  Mo.  App.  609,  93  S.  W.  913.  Evi- 
dence that  there  were  ducks  in  the  wagon  in 
which  defendant  had  gone  to  and  returned 
■from  the  lake  where  the  shooting  occurred 
is  insufficient  to  show  that  he  took  them  on 
the  train  with  him.  Hirsch  v.  State  [Tex. 
Cr.  App.]    16  Tex.  Ct.   Rep.   704,   95   S.   W.    513. 

95.  One  may  purchase  during  the  closed 
season,  for  legitimate  purposes,  deer  and 
moose  skins  taken  from  animals  lawfully 
killed  (Allbright  v.  Northern  Pac.  R.  Co., 
96  Minn.  135,  104  N.  W.  827),  and  may  ship 
out  of  the  state  for  the  purpose  of  having  it 
tanned  and  returned  for  manufacturing  (Id.). 
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lent  is  no  defense."  These  statutes,  like  all  others,  must  not  interfere  with  Fed- 
eral distribution  of  public  lands/^  and  must  observe  constitutional  requirements, 
such  as  singleness  of  subject,"^  class  legislation,^  taking  of  private  property  without 
due  process  of  law-  and  without  just  compensation,^  interfering  with  Federal  reo-u- 
lation  of  interstate  commerce,*  and  impairing  the  obligation  of  contracts.^  But 
since  the  enactment  of  the  "Lacey  Act"  by  congress,  providing  that  game  upon  ar- 
rival- in  the  several  states  shall  become  subject  to  the  local  laws  thereof,  the  states 
may  legislate  in  respect  to  interstate  game  as  well  as  local,®  and  this  act  is  equally 
applicable  to  importations  from  foreign  countries  J  The  Pennsylvania  law  makino- 
the  possession  of  fish  for  sale  during  the  closed  season  illegal  is  not  applicable  to  Ush 
lawfully  caught  in  boundary  waters.^  The  Maryland  statute  relating  to  culling  of 
oysters  and  the  return  of  immature  ones  is  applicable  to  oysters  taken  from  private 
beds.^  One  who  has  no  legal  right  of  fishery  cannot  complain  of  the  illegal  placing 
of  poles  in  a  seine  draw.^° 


96.  Wells  Fargo  Exp.  Co.  v.  State  [Ark.] 
96  S.  W.  189. 

97.  Under  Kirby's  Dig.  §  3620.  it  i.s  no  de- 
fense that  the  game  was  fraudulently 
shinped  as  furs.  Wells  Fargo  Exp.  Co.  v. 
State    [Ark.]    96   S.  W.    189. 

98.  Sess.  Laws  1903,  p.  233,  c.  112,  is  in 
conflict  witli  the  laws  of  congress  relating 
to  the  distril3Ution  of  lands  in  so  far  as  it 
attempts  to  authorize  trespass  on  lands  pat- 
ented by  t7ie  government,  since  the  admis- 
son  of  Colorado  as  a  state.  Hartman  v. 
Tresise    [Colo.]    84   P.    685. 

99.  Act  of  1878,  amending  and  consolidat- 
ing tlie  various  acts  relating  to  game  and 
fish,  is  not  unconstitutional  as  containing  two 
subjects,  "game"  and  "game  fish"  (Common- 
tvealth  V.  Rothermel,  27  Pa.  Super.  Ct.  648), 
nor  is  it  unconstitutional  as  providing  pen- 
alties not  expressed  in  its  title  (Id.).  An  act 
prohibiting  gaming  and  fishing  on  Sunday  is 
germane  to  acts  relating  to  game  and  game 
fish.     Id. 

1.  Acts  29th  Leg.  p.  128,  c.  90,  authorizing 
the  seizure  and  confiscation  of  fish  and  oys- 
ters sold  witliout  the  permit  required  there- 
by, is  not  void  as  class  legislation  because 
it  does  not  include  shrimp  in  the  forfeiture 
clause.  Raymond  v.  Kibbe  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  988,  95  S.  "^^  727.  The  differ- 
ent rights  given  residents  and  nonresidents 
under  Acts  1896,  p.  74,  No.  94,  as  amended 
by  Acts  1898,  p.  84,  No.  108.  and  Acts  1904,' 
p.  167,  No.  128,  in  regard  to  penalties  for  un- 
lawful killing  and  rights  in  shipping,  held 
to  be  authorized  by  the  fact  that  a  license 
is  required  of  tlie  latter.  State  v.  Niles,  78 
Vt.    266,    62   A.    795. 

2.  Held  constitutional:  Acts  29th  Leg.  p. 
128,  c.  90,  authorizing  the  seizure  of  fish  sold 
and  held  w^ithout  a  permit  showing  the  paj'- 
ment  of  tax  thereon.  Raymond  v.  Kibbe 
[Te.x.  Civ.  App.]  15  Tex.  Ct.  Rep.  988,  95  S. 
W.  727.  Laws  1905,  p.  162,  §  18,  prohibiting 
the  sale  of  game  whether  taken  within  or 
without  the  state.  State  v.  Heger  [Mp.]  93 
S.  W.  252.  Code  Pub.  Gen.  Laws,  art.  72, 
§  8,  proliibiting  any  one  from  having  pos- 
session of  any  oysters  containing  more  than 
five  per  cent  of  shells  or  oysters  less  than 
2%  inches  from  hinge  to  mouth,  though  ap- 
plicable to  private  beds.  Windsor  v.  State 
[Md.]  64  A.  288.  Laws  1900.  p.  22,  c.  20,  as 
amended   by  Laws  1902,  p.   487,   c.   194,   Laws 


1902,  p.  879,  c.  317,  and  Laws  1904,  p.  141.?. 
c.  .588,  prohibiting  the  possession  of  game 
during  the  closed  season,  applicable  to  game 
coming  from  without  the  state.  People  v. 
Hesterberg,   184  N.  T.  126,  7S  N.  E.   1032. 

3.  Held  not  a  taking:  Lav/s  1905,  p.  162. 
5  18,  prohibiting  the  sale  of  game  whether 
taken  within  or  without  the  state.  State  v. 
Heger    [Mo.]    93    S.    W.    252. 

Held  a  taking:  Sess.  Laws  1903.  p.  233, 
c.  112,  giving  the  public  a  right  to  fish  in  all 
streams  stocked  at  public  expense,  subject 
to  actions  for  trespass  done  to  property 
along  their  banks,  is  unconstitutional  as  con- 
travening §  15  of  art.  2  of  state  Const.  Hart- 
man   V.    Tresise    [Colo.]    84    P.    685. 

4.  IVot  an  interference:  Pub.  Act  1899. 
No.  88,  prohibiting  tlie  sale  and  possession 
of  particular  fish  under  a  certain  size,  thougli 
applicable  to  fish  lawfullj^  caught  in  foreign 
waters.  People  v.  Lassen  [Mich.]  12  Det. 
Leg.   N.   857,    106   N.  W.    143. 

5.  Laws  1905,  p.  162,  §  18,  prohibiting  the 
sale  of  game,  does  not  violate  state  Const, 
art.  2.  §  15,  proliibiting  laws  impairing  the 
obligation  of  a  contract,  nor  is  it  retroactive. 
State   V.    Heger    [Mo.]    93    S.   W.    252. 

(5.  Statutes*  held  valid  under  the  act:  Sess. 
Laws  1903,  §  3,  p.  168,  c.  15,  making  it  a  penal 
offense  to  receive  certain  game  for  shipment. 
Cameron  v.  Territory,  16  Okl.  634,  86  P.  68. 
Laws  1905,  p.  162,  §  18,  prohibiting  the  sale 
of  game,  whether  taken  within  or  without 
the  state.  State  v.  Heger  [Mo.]  93  S.  W.  252. 
Kirby's  Dig.  §  2620,  prohibiting  any  trans- 
portation of  game  beyond  the  line  of  the 
state.  Wells  Fargo  Exp.  Co.  v.  State  [Ark.] 
96    S.   W.    189. 

7.  People  v.  Hesterberg,  184  N.  Y.  126,  76 
N.  E.  1032,  rvg.  109  App.  Div.  295,  96  N.  Y. 
■S.    286. 

8.  Act  of  May  29,  1901,  §  3,  P.  L.  302,  does 
not  apply  to  fish  lawfully  caught  in  Lake 
Erie  under  Act  of  May  29,  1001,  P.  L.  335. 
Commonwealth  v.  Beilstein,  29  Pa.  Super.  Ct. 
373. 

9.  Code  Pub.  Gen.  Laws  art.  72,  §  7. 
Windsor  v.  State   [Md.]   64  A.   288. 

10.  One  v/ho  has  no  license  as  required  by 
Code  1904,  §§  2086,  2087,  to  fish  with  haul 
nets,  cannot  complain  of  tlie  erection  of  poles 
in  certain  waters  contrary  to  Code  1904.  § 
2120.  Whitehead  v.  Cape  Henry  Syndicate 
[Va.]    54    S.   E.    306. 
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§  2.  Offenses;  penaliies;  prosecutions}'^ — As  a  penalty,  the  legislature  may 
provirle  for  the  forfeiture  of  property  used  in  illegal  fisliing,^^  and  such  property  may 
be  summarily  seized  and  sold.^^  ^^^lere  there  is  a  general  act  providing  a  penalty 
for  illegal  iishing,  and  a  special  act  permitting  certain  fish  to  be  caught  in  a  par- 
ticular manner,  a  violation  of  the  latter  constitutes  illegal  fishing  and  is  punishable 
under  the  general  act.^^  In  Missouri,  penalties  collected  for  illegal  gaming  or  fish- 
ing must  be  paid  into  the  school  fund.^^     In  the  absence  of  a  statutory  provision  to 


11.  See   5   C.  L.   14  28. 

12.  Daniels  v.  Homer,  139  N.  C.  219,  51 
S.   E.   992. 

13.  Acts  Gen.  Assem.  1905,  c.  292,  §  9, 
held  not  unconstitutional  as  depriving  one 
of  property  without  due  process  of  law. 
Daniels  v.  Homer.  139  N.  C.  219,  51  S.  E. 
992. 

NOTE.  Right  of  the  state  to  suinmarily 
seize  and  sell  property  used  in  illegal  fish- 
ing: The  supreme  court  of  North  Carolina, 
in  the  recent  case  of  Daniels  v.  Holmes  [N. 
C]  51  S.  E.  992,  upheld  a  statute  providing 
for  the  summary  seizure  and  sale  of  nets 
illegally  set  in  certain  waters.  "This  pro- 
vision is  held  by  the  majority  of  the  court 
to  be  a  legitimate  exercise  of  the  police 
power  of  the  state  and  not  unconstitutional 
as  depriving  the  citizen  of  his  property  with- 
out due  process  of  law,  Mr.  Chief  Justice 
Clark  and  Mr.  Justice  Hoke  writing  opin- 
ions concurring  in  this  view.  It  authorizes, 
they  say.  the  summary  abatement  of  what 
the  legislature  has  declared  to  be  a  crim- 
inal nuisance,  and,  as  the  legislature  has 
the  right  to  regulate  fishing  in  the  waters  of 
the  state,  the  necessities  of  the  case  in  this 
instance  justify  the  seizure  and  sale  of  the 
offending  property  without  notice  to  the 
owner  or  any  judgment  against  him  after 
a  hearing.  He  may  contest  the  question  of 
fact  raised  by  the  informant's  affidavit  in 
an  action  to  recover  the  nets  before  sale,  or 
after  sale  by  an  action  for  the  proceeds  of 
the  sale  or  for  damages,  or  by  an  injunction 
to  prevent  the  sale.  'He  has  his  full  remedy, 
but  it  does  not  include  a  continuance  of  the 
nuisance  to  his  individual  profit  and  the  pub- 
lic detriment,  while  the  question  of  violation 
of  the  statute  is  being  determined.'  So  far 
as  authorities  for  these  views  are  consid- 
ered, reliance  is  placed  by  the  court  largely 
upon  the  decisions  sustaining  the  validity  of 
the  New  York  and  Wisconsin  statutes  au- 
thorizing the  seizure  and  destruction  of  nets 
used  in  violation  of  the  law  for  the  protec- 
tion of  fish.  Lawton  v.  Steele,  119  N.  Y.  226. 
16  Am.  St.  Rep.  S13,  7  L.  R.  A.  134;  Id.,  152 
U  S.  133,  33  Daw.  Ed.  3S5;  Bittenhaus  v. 
Johnston,  92  Wis.  588,  66  N.  W.  Rep.  805,  32 
L.  R.  A.  380.  The  court,  however,  seems  tcS 
base  the  decision  sustaining  this  exercise 
of  police  power  upon  the  actual  necessity 
for  such  legislation.  Mr.  Chief  Justice 
Clark  says,  for  example:  'It  (the  state)  has 
found  the  criminal  law  an  ineffectual  protec- 
tion, and  that  deprivation  of  the  nets  is 
necessary  to  prevent  the  violation  of  the  law. 
«  *  *  ^\\e  general  assembly  has  found  and  so 
says  by  Its  statute,  that  this  remedy'  is  nec- 
essary to  enforce  the  execution  of  the  law;' 
and  Mr.  Justice  Hoke  says:  'And  this,  I 
apprehend,  is  the  true  principle  on  which 
forfeitures    of    this    character    can    be    sus- 


tained— whether  it  is  done  in  abatement  of 
the  nuisance  and  is  required  by  the  reason- 
able necessity  of  the  case.'  The  dissenting 
justices  do  not  recognize  the  necessity  for 
tlie  arbitrary  proceedings  prescribed  by  the 
statute;  and,  ^vhile  conceding  the  right  of 
the  legislature  to  regulate  fishing,  to  pro- 
hibit the  placing  of  nets  in  such  parts  of 
the  public  waters  as  it  may  deem  proper  and 
to  declare  such  nets  public  nuisance  which 
may  be  summarily  abated  by  removal,  they 
emphatically  deny  the  validity  of  that  part 
of  the  act  conferring  upon  the  oyster  com- 
missioner the  power  to  seize  the  nets  and 
sell  them  at  auction  witliout  notice,  either 
personal  or  constructive,  or  any  judgment  of 
condemnation  by  a  judicial  tribunal  after  a 
hearing.  Tliree  justices  of  the  supreme  court 
dissented  from  the  majority's  conclusion  in 
Lawton  v.  Steele,  152  U.  S.  133,  38  Law.  Ed. 
385,  the  New  York  court  of  appeals  regarded 
the  case  'as  very  near  the  border  line'  (Law- 
ton  V.  Steele,  119  N.  Y.  226,  240,  16  Am.  St. 
Rep.  813,  7  L.  R.  A.  134),  and  a  recent 
thoughtful  writer  says  'the  principles  which 
should  govern  the  forfeiture  of  property 
were  departed  from  in  the  decisions'  in  this 
case  (Freund,  Police  Power.  §  527).  It  is 
not  easy,  in  view  of  constitutional  limita- 
tions, to  see  how  the  public  welfare  can  be 
promoted  ultimately  if  the  doctrine  of  the 
principal  case  is  sound.  The  authorities 
seem  to  sustain  the  propositions  announced 
by  Mr.  Justice  Connor:  '(1)  That  the  right 
to  destroy  property  which  is  a  pulilic  nui- 
sance, either  per  se,  or  made  so  by  statute, 
or  becoming  so  by  the  manner  of  Its  use, 
is  restricted  to  the  necessity  of  the  occasion 
or  as  an  incident  to  the  abatement.  (2) 
That  the  power  to  declare  property  for- 
feited and  subject  it  to  sale  by  reason  of 
its  illegal  use  is  judicial,  and  not  legisla- 
tive. That  it  can  only  be  exercised  as  a 
penalty  or  punishment  imposed  upon  the 
owner  for  violating  the  law,  and.  as  a  neces- 
;ary  conclusion,  the  forfeiture  and  condemna- 
tion can  only  be  declared  and  enforced  after 
a  hearing  or  an  opportunity  to  the  owner 
to  be  heard.'  See  Freund,  Police  Power,  §§ 
520-528;  Edson  v.  Crangle,  62  Ohio  St.  49, 
56  N.  E.  64  7;  McConnell  v.  McKillip  [Neb.] 
99  N.  W.  505,  65  L.  R.  A.  610.  and  many  other 
authorities  cited  in  the  dissenting  opinions 
in  the  principal  case.  Fishing  nets  are  ca- 
nable  of  being  put  to  lawful  use.  and  are  to 
he  distinguished  from  implements  exclu- 
sively intended  to  be  used  for  violating  the 
law  and  as  such  subject  to  summary  seizure 
and  detention  (Board  of  Police  Commission- 
ers V.  Wagner,  93  Md.  182,  48  A.  455,  86  Am. 
St.  Rep.  423)." — From  4  Mich.  L.  R.  A.   294. 

14.  Commonwealth     v.     Seechrist,     27     Pa. 
Super.  Ct.  4  23. 

15.  Duws    1905,    p.     158,    held    unconstitu- 
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the  contrary,  a  complaint  ma}'  be  made  by  a  private  citizen."  The  indictment  must 
allege  all  facts  essential  to  the  offense/'^  and  the  prosecution  must  establish  the  ma- 
terials^ averments  of  the  indictment^^  beyond  a  reasonable  doubt. -^  Where  a  stat- 
ute creating  an  offense  in  a  proviso  contains  an  exception,  the  state  in  a  prosecution 
thereunder  need  not  negative  such  exception  in  the  indictment  and  proo-f,-^  but  such 
facts  are  matters  of  defense  which  defendant  must  prove.^^  In  a  prosecution  for 
fishing  with  a  seine,  it  is  not  necessary  to  prove  that  defendant  actually  carried 
away  fish.^^     The  general  rule  as  to  hearsay  evidence  is  applicable.'* 

§  3.  Private  rights  in  fisli  and  game."" — ^o  one  has  an  absolute  property  right 
in  animals  ferae  naturae,-"  but  the  owner  of  land,  by  virtue  of  such  ownership,  has 
the  exclusive  right  to  hunt  and  fish  thereon,^^  and  the  fact  that  the  waters  are  nav- 
igable does  not  destroy  this  exclusive  right.^®  At  common  law  one  owning  the  land 
bordering  on  both  sides  of  a  non-navigable  stream  as  an  incident  to  the  ownership 
of  the  underlying  soil  has  the  exclusive  right  of  fishery  therein.^^  The  right  of 
fishery  secured  to  the  public  under  the  Colorado  constitution  does  not  give  the  right 
to  trespass  upon  private  property.-''" 

Fishery  rights.^'^ — The  title  to  fisli  and  oysters  in  public  waters  is  vested  in  the 


tional  in  so  far  as  it  directed  the  penalties 
recovered  thereunder  to  be  paid  into  the 
state  treasury  in  violation  of  state  Const. 
art.  11,  §  8,  providing  that  all  clear  pro- 
ceeds of  penalties,  etc..  collected  for  breacli 
of  penal  laws  shall  belong  to  the  school 
fund.  State  v.  Warner,  197  Mo.  650,  94  S. 
W.    962. 

IC.  The  fact  that  the  legislature  specially 
enjoined  upon  the  fish  commissioners  the 
enforcement  of  chap.  41,  Rev.  St.,  does  not 
prevent  private  citizens  from  making  com- 
plaint.     State   V.    Giles    [Me.l    64    A.    619. 

17.  An  indictment  alleging  that  defend- 
ant placed  and  maintained  a  net  in  a 
named  bayou  sufficiently  alleges  that  the  net 
was  placed  in  waters  of  the  state.  Richard- 
son V.   State    [Ark.]    91   S.  W.   758. 

18.  Under  a  statute  prohibiting  fishing 
with  nets  in  any  waters  of  the  state  except 
certain  specifically  named  waters,  an  alle- 
gation that  the  offense  was  committed  in 
the  Quanicassee  river,  does  not  require  proof 
that  it  is  a  river.  People  v.  Neal  [Mich.] 
12  Det.  Leg.  N.  972,  106  N.  W.  857.  Proof 
that  it  was  not  one  of  the  excepted  waters 
is    sufficient.      Id. 

19.  Under  a  complaint  charging  the  un- 
lawful "possession"  of  certain  fis)i  under 
the  forest,  fish  and  game  laws,  §  47,  as 
amended  by  Laws  1905,  p.  585,  c.  314,  and 
an  answer  denying  the  unlawful  possession 
and  averring  that  they  were  caught  without 
the  state  and  purchased  from  a  duly  licensed 
dealer,  the  question  of  resale  was  not  in 
issue.      People   v.    Wolf,   98   N.    Y.    S.    381. 

20.  In  a  prosecution  for  illegal  shipping 
of  game,  a  requested  instruction  that  before 
the  jury  could  convict  they  must  find  be- 
j'ond  a  reasonable  doubt  that  defendant 
shipped  between  the  named  places,  errone- 
ously refused.  Jordt  v.  State  [Tex.  Cr.  App.] 
95  S.  W.  514.  Evidence  of  defendant  held 
to  admit  an  attempt  to  catch  fish  with  a  net 
as  charged.  People  v.  Neal  [Mich.]  12  Det. 
Leg.   N.    972,    106   N.   W.    857. 

•21.  Allowing  use  of  seine  to  catch  fish 
for  family  use.  Richardson  v.  State  [Ark.] 
91    S.   W.   758. 


22.  Richardson  v.  State  [Ark.]  91  S.  W. 
758.  In  a  prosecution  under  a  statute  pro- 
hibiting the  use  of  a  seine  for  fishing,  except 
to  procure  fish  for  family  use,  evidence  held 
sufficient  to  sustain  a  finding  that  the  fish 
were  not  caught  for  such  purpose.  Id.  Under 
§  47  of  the  forest,  fish  and  game  laws,  as 
amended  by  Laws  1905,  p.  585,  c.  314,  making 
the  possession  of  certain  fish  during  the 
closed  season  unlawful,  but  providing  that 
fish,  caught  without  the  state,  purchased 
from  a  licensed  dealer,  might  be  possessed, 
upon  proof  of  purchase  from  a  licensed  deal- 
er, the  state  has  the  burden  of  proving  that 
tliey  were  not  cauglit  without  the  state. 
People  V.  Wolf,  98  X.  Y.  S.  381. 

23.  Under  Code  Supp.  1902,  §  2540  et  seq., 
evidence  that  defendant  and  others  were  en- 
gaged in  drawing  a  seine  and  that  fish  were 
taken  from  the  water  and  carried  away  is 
sufficient  to  sustain  a  conviction.  State  v. 
Denhardt,  129  Iowa,  135.  105  N.  W.  385.  Nor 
is  the  conviction  limited  to  the  number  act- 
ually taken  from  the  water  by  defendant. 
Id. 

24.  In  a  prosecution  for  shipping  wild 
ducks  without  making  the  statutory  affi- 
davit, testimony  of  a  witness  that  he  knew 
that  defendant  did  not  make  the  affidavit 
from  a  conversation  with  a  notary  public 
not  in  defendant's  hearing,  is  inadmissible. 
Hirsch  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  704,  95  S.  W.  513. 

25.  See    5    C.    L.    1429. 

26.  Onlv  a  qualified  ownership  at  most. 
State    V.    Niles,    78    Vt.    266,    62    A.    795. 

27.  Schulte  v.  Warren.  218  111.  108,  75  N. 
E.  783.  Contra.  Percy  Summer  Club  v.  As- 
tle,   145  F.   53. 

2S.  Schulte  V.  Warren,  218  111.  108,  75  N. 
E.   783,   rvg.    120   111.   App.   10. 

29.  Common-law  rule  is  applicable  in 
Colorado  under  Gen.  St.  1883,  §  197.  Hart- 
man  V.   Tresise    [Colo.]    84   P.   685. 

30.  Art.  16,  §  5,  providing  that  "the  water 
of  every  natural  stream,  not  heretofore  ap- 
propriated, is  hereby  declared  to  be  the 
property  of  the  public,"  etc. 
Tresise    [Colo.]    84    P.    685. 
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state,  in  trust  for  the  public,'^  but  at  common  law,  oysters  planted  in  a  clearly 
marked  bed  in  the  tide  waters  of  a  bay  or  arm  of  the  sea  are  the  exclusive  property 
of  the  planter.^^  A  franchise  for  a  private  oj^ster  bed  granted  under  the  New  York 
statute  reverts  to  the  state  without  affirmative  action  upon  failure  to  mark  out  and 
use.^*  A  grant  to  the  o^vner  of  land  abutting  on  a  bay  of  the  right  to  plant  oysters 
foT  a  prescribed  distance  from  the  shore  gives  no  exclusive  right  to  the  use  of  such 
waters  and  other  abutting  o^^Tiers  may  pass  over  them  if  necessary  to  enjoy  similar 
rights.'^  A  deed  by  the  board  of  public  lands  describing  the  land  as  bounded  by  the 
margin  of  a  bay  and  ocean  at  low-water  marlc  does  not  convey  any  exclusive  right  of 
fishery  below  such  mark.^°  The  grant  of  land  under  a  patent  from  the  King  of 
Hawaii,  following  an  award  of  the  land  commissioners,  carries  fishery  rights  in  tlie 
adjoining  sea  which  the  grantee  and  predecessors  have  enjoyed  from  time  immemori- 
al altliough  not  mentioned. ^^  Where  a  trap  is  located  within  the  prohibited  dis- 
tance as  regulated  by  statute  an  injunction  will  issue  restraining  its  maintenance.'^- 
A  suit  in  equity  in  the  nature  of  a  bill  of  peace  lies  in  favor  of  one  claiming  the  ex- 
clusive right  of  fishery  as  against  persons  who  claim  as  members  of  the  public.^* 
Under  a  statute  making  it  an  offense  to  take  oysters  from  a  private  bed  where  its  ob- 
ject is  to  protect  the  land,  the  ownership  of  the  oysters  is  immaterial.'*"  One  seek- 
ing to  enjoin  trespass  to  ]U'ivate  oyster  beds  has  the  burden  of  establishing  such  tres- 
pass and  the  character  and  extent  of  the  resulting,  injury.*^ 

FIXTURES. 


p   1.      Definition     (10G4). 

§   2.      Annexation  and  Intent    (16C5). 


§   3.     Title    of    Third    Per.sons    (ICCO). 


§  1.  Definition.*^ — A  fixture  is  an  article  which  w'as  a  chattel  but  which,  by 
beino-  annexed  or  affixed  to  realty,  becomes  accessory  to  it  and  a  part  and  parcel  of 
it."" 


31.  See  5  C.  L.  14  30. 

32.  Raymond  v.  Kibbe  [Tex.  Civ.  App.] 
15    Tex.    Ct.    Rep.    988,    95    S.    W.    727. 

NOTE.  Injury  to  fisliins  risiits  by  naviga- 
tion: In  view  of  the  fact  tliat  the  right  to 
fish  may  be  tempera i-ily  suspended  witliout 
great  loss  and,  further,  that  if  it  be  made  su- 
perior to  that  of  navigation  the  latter  would 
be  practically  destroyed,  it  must  give  way 
to  navigation.  And  hence  there  is  no  liabil- 
ity for  unavoidable  injury  to  Ashing  rights 
by  one  legitimately  exercising  the  right  of 
navigation.  City  of  Baltimore,  5  Ben.  474, 
Fed.  Cas.  No.  2,744;  Mason  v.  Mansfield,  4 
Cranch,  C.  C.  58,  Fed.  Cas.  No.  9.243.  And 
a  boat  may  pursue  her  rightfui  course,  doing 
no  unnecessary  damage,  and  need  not  stop 
or  wait  upon  the  movements  of  fishermen. 
Lewis  V.  Keeling,  46  N.  C.  299;  Cobb  v.  Ben- 
nett, 75  Pa.  326,  15  Am.  Rep.  752.  But  while 
the  right  of  navigation  is  superior  to  that 
of  fishery,  it  must  be  exercised  with  due 
regard  for  the  latter,  and  must  not  unneces- 
sarily or  wantonly  interfere  or  injure  it. 
Wright  V.  Mulvaney,  78  Wis.  89,  46  N.  W. 
1045,  9  li.  R.  A.  807;  Post  v.  Munn,  4  N.  J. 
Law  61,  7  Am.  Dec.  570;  Mason  v.  Mans- 
field,' 4  Cranch,  C.  C.  580,  Fed.  Cas.  No.  9,243. 
And  one  going  outside  the  regular  channel 
of  navigation  and  injuring  visible  nets  is 
liable.  Hopkins  v.  Norfolk  &  S.  R.  Co.,  131 
N.   C    463,  42  S.  E.  902.     As,  also,   is   one  un- 


necessarily destroying  private  oyster  beds. — 
From  Crookston  Waterworks  Power  &  Light 
Co.   V.    Sprague    [Minn.]    64    L.    R.   A.    982. 

33.  Vroom  v.  Tilly,  184  N.  Y.  168,  77  N. 
E.    24. 

■  34.  Granted  under  Laws  1887.  p.  797,  c. 
584.  Vroom  v.  Tilly,  184  N.  Y.  168.  77  N.  B. 
24.  Hence  one  wlio  subsequently  takes  pos- 
session, marks  out  and  cultivates  a  bed  is 
protected    against    tlie    one    francliised.       Id. 

.35.  Granted  under  Code  1896,  c.  84.  Cain 
V.  Simonson  [Ala.]  39  So.  571.  But  where  it 
is  necessary  to  pass  over  such  beds  to  tlieir 
irreparable  injury,  the  owner  is  entitled  to 
an  injunction  restraining  them  to  tlie  use  of 
a   channel   agreed   upon.     Id. 

3G.  Whitehead  v.  Cape  Henry  Syndicate 
[Va.]    54    S.    B.    306. 

37.  Carter  v.  Territory  of  Hawaii,  200  U. 
S.   255,   50  Law.  Ed. . 

38.  Johansen  v.  Mulligan,  41  Wash.  379, 
83    P.    417. 

39.  Percy  Summer  Club  v.  Astle,  14  5  P. 
53. 

40.  Code  1895,  §  588.  Houston  v.  State, 
124  Ga.  417,  52  S.  B.  757.  Hence  where  the 
indictment  charges  taking  of  oysters  from 
the  bed  of  Silas  Rogers,  proof  that  Rogers 
and  his  sons  as  a  partnership  were  cultivat- 
ing  tlie    oysters   is   no   variance.      Id. 

41.  Cain  v.    Simonson    [Ala.]    39    So.    571. 

42.  See    5   C.   L.    1431. 
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§  2.  Annexation  mid  intent.^* — Annexation,  adaptability,  and  intention  are 
Ihe  tests  .b}^  which  it  is  determined  whether  a  chattel  has  become  a  fixtiiro.^^  Of 
these,  intention  is  of  primary  importance,*^  the  other  tests  being  taken  into  account 
mainly  for  the  purpose  of  determining  whether  the  accession  was  intended  to  be 
permanent.*'  This  being  so,  no  infallible  rule  can  be  laid  down  defining  the  bound- 
ary between  movable  chattels  and  immovable  fix'tures,**  since  intent  is  shown  largely 
by  tlve  relations  of  the  parties  and  the  circumstances  of  each  particular  case.*"  But 
intention  alone  is  generally  held  not  sulficient,^'^  physical  annexation  of  some  kind 
being  regarded  as  essential. ^^ 


43.  See  5  C.  L.  1431.  For  a  fuH  discussion 
of  tlie  various  senses  in  whicii  the  term  is 
vised,    see    Bronson    on    Fixtures,    1. 

44.  See  5  C.  L.  1432. 

45.  Tlie  tests  are  (1)  Actual  annexation 
to  tiie  realty  or  something  appurtenant 
thereto;  (i-)  appropriation  to  the  use  or  pur- 
pose of  that  part  of  the  realty  with  which 
it  is  connected;  (3)  tlie  intention  of  the 
party  making  the  annexation  to  make  the 
article  a  permanent  accession  to  the  free- 
hold. Parker  v.  Blount  County  [Ala.]  41  So. 
923;  Baringer  v.  Evenson,  127  AVis:  36,  106 
N.  "W.  801;  Prudential  Ins.  Co.  v.  Guild  [N.  J. 
Eq.]   64  A.   C94. 

Held  fixtures:  A  vault  affixed  in  a  build- 
ing. People  V.  Wells,  181  N.  Y.  245,  73  N.  E. 
961. 

Scales  located  permanently  on  a  home- 
stead exemption  are  exempt  as  a  part  of  tlie 
realty.  Shaffer  Bros.  v.  Chernyk  [Iowa] 
107  N.  W.   801. 

A  brass  railing  attached  partly  to  the 
freehold  and  partly  to  an  engine  in  an  ice 
plant,  the  engine  being  attached  to  the 
freehold,  is  within  Revisal  1905,  §  3511,  ex- 
tending the  law  of  larceny  to  include  chat- 
tels real.      State  v.  Beck   [N.  C]   53   S.  E.   843. 

Gasoline  engSne  bolted  to  a  solid  stone 
foundation  in  a  permanent  building  and 
used  for  grinding  feed,  and  whicli  could  not 
be  removed  without  cutting  a  liole  in  the 
side  of  the  building,  was  part  of  tlie  realty 
and  passed  by  deed  of  the  land  and  all  ap- 
purtenances. State  V.  Beck  [N.  C]  53  S.  E. 
■843. 

4«.  The  intention  of  the  party  indicated 
by  his  acts  in  attaching  the  property  to  the 
realty  and  using  it  in  connection  therewith 
is  the  primary  consideration.  The  character 
of  the  annexation  is  important  mainly  as 
showing  intention.  State  Security  Bank  v. 
Hoskins  [Iowa]  106  N.  W.  764.  The  inten- 
tion of  the  parties  controls  in  determining 
the  character  of  property  claimed  to  be  a 
fixture.  First  Commercial  &  Sav.  Bank  v. 
Trenton  Mil.l.  Co.  [Mich.]  13  Det.  Leg.  N. 
168,  107  N. '  W.  1107.  The  assignee  of  a 
corporation  conveyed  land  to  plaintiff  to- 
gether with  all  the  buildings,  machinery, 
and  appurtenances  erected  or  being  erected, 
and  all  railroad  tracks  and  superstructures 
previously  built  and  used  in  connection  with 
the  improvements  and  machinery.  A  con- 
troversy arose  as  to  whether  certain  prop- 
erty was  "personal  property  not  sold  at  said 
sale"  or  was  fixtures  passing  with  the  free- 
hold. It  was  compromised  that  "all  the 
property  in  and  about  said  premises"  should 
pass  as  fixtures.  Held  neither  tlie  convey- 
ance nor  the  compromise  passed  to  plaintiff 
certain   unlaid   rails   which    were   not    on   the 
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nroperty  sold,  of  the  existence  of  which  the 
assignee  had  no  knowledge.  Alper  v.  Tor- 
mey,    1   Cal.    App.    634,    82   P.    1063. 

47.  Physical  annexation  is  not  the  sole 
nor  even  the  controlling  test  in  determining 
whether  an  article  is  a  fixture  or  not.  The 
intention  of  the  party  making  the  annexa- 
tion is  the  principal  consideration.  Fish  Co. 
v.   Young,    127   W.is.   149,   106  N.  W.   795. 

^Vin^loTv  and  door  screens  manufactured 
for  and  fitted  to  a  building  are  an  appurte- 
nance thereof  and  subject  to  a  m.echanic's 
lien  under  Rev.  St.  1898.  §  3314.  subd.  1, 
Tiving  a  lien  for  materials  and  labor  fur- 
nished in  the  erection  and  repair  of  a  build- 
ing or  appurtenance,  though  they  are  so 
made  as  to  be  removable  without  injury  to 
the  house.  Fish  Co.  v.  Young,  127  Vv'is.  149, 
106    N.    W.    795. 

4.S.  It  varies  with  the  different  relations 
if  the  parties  and  is  largely  dependent  upon 
tlieir  intention,  express  or  implied.  Humes 
V.  Higman  [Ala.]  40  So.  128.  The  fact  that 
a  chattel  is  ponderous  and  that  it  cannot  be 
removed  from  a  building  without  removing 
a  part  of  a  wall  does  not  necessarily  consti- 
tute it  a  fixture  even  as  between  vendor  and 
vendee.  A  safe.  Parker  v.  Blount  County 
[Ala.]    41    So.    923. 

49.  As  bet^veen  iiiortgagor  and  mortgagee 
the  intention  witli  which  a  chattel  is  at- 
tached is  becoming  more  and  more  the  de- 
cisive test  whether  or  not  it  has  become  a 
oart  of  tlie  realty. 

SaT\inill  and  macliinery  tberein  intended 
to  be  used  permanently  and  not  adapted  to 
any  other  use  were  permanent  fixtures  cov- 
ered by  a  mortt<age  on  the  land.  Humes  v. 
Higman  [Ala.]  40  So.  128.  Notwithstanding 
the  mill  site  was  subject  to  overfiow  from  a 
river  and  was  an  unsuitable  site.  Id.  A 
mortgage  described  certain  premises  by 
metes  and  bounds  only,  though,  at  the  time, 
they  were  occupied  by  a  factory  containing 
a  steam  engine  and  generator  witli  wiring  for 
the  supply  of  electric  light,  a  steam  engine 
with  piping  and  shafting  used  to  supply 
power,  two  freiglit  elevators  and  three 
pumps.  The  factory  represented  the  greater 
portion"  of  the  value  of  the  m.ortgaged  prop- 
erty. The  factory  and  machinery  were  op- 
erated for  years  after  the  mortgage  was 
given.  The  pumps  were  removable  without 
injury  but  used  as  a  part  of  the  common 
plant.  Held  all  the  machinery  were  fixtures 
and  included  in  the  mortgage.  Prudential 
Ins.  Co.  V.  Guild  [N.  J.  Eq.]  64  A.  694.  As 
between  vendor  and  vendee  it  is  the  general 
rule  that  things  personal  in  their  nature 
but  fitted  and  prepared  to  be  used  with  real 
estate  and  essential  to  its  beneficial  enjoy- 
ment,   being    on    the    land,    and    especially    if 
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attached  thereto  in  some  permanent  way  at 
the  time  of  its  conveyance  by  deed,  passes 
with  the  realty.  Bullard  v.  Hopkins,  128 
Iowa,    703,    105   N.   W.    197. 

50.  ]VOTE.  Intention  witliont  actual  an- 
nexniion:  The  roller-mill  cases  have  fur- 
nished an  interesting  contribution  to  this 
subject.  In  Voorhis  v.  Freeman,  2  TVatts  & 
S.  [Pa.]  116,  13  Am.  Dec.  4  90.  it  was  held 
that  a  number  of  detached  rolls  which  were 
a  part  of  an  iron  rolling-mill  and  which  in- 
cluded among  their  number  several  dupli- 
cates, but  all  of  which  had  at  one  time  or 
another  been  in  actual  operation,  were  fix- 
tures. This  is  perhaps  the  first  instance, 
says  the  court  in  Teaff  v.  Hewitt,  1  Ohio  St. 
530,  59  Am.  Dec.  634,  in  which  movable  prop- 
erty was  adjudged  parcel  of  the  realty  for 
the  avowed  reason  that  it  ought  to  be  placed 
beyond  the  convenient  reach  of  creditors. 
Yet  a  similar  reason  was  advanced  in  Pat- 
ton  V.  Moore,  16  W.  Va.  4  28,  37  Am.  Rep.  789. 
In  Pyle  V.  Pennock,  2  Watts  &  S.  [Pa.]  390,  37 
Am.  Dec.  517,  e.xtra  rolls  of  an  iron  rolling- 
mill,  some  of  which  were  in  housings  and 
some  of  which  had  been  used  but  had  been 
removed  from  buildings  in  which, they  had 
been  accustomed  to  run  and  were  not  in 
anyway  connected  therewith,  were  held  to  be 
part  of  the  realty.  It  does  not  appear  wheth- 
er any  of  the  detached  rolls  had  never  been 
used  in  the  mill.  In  the  later  case  of  John- 
son V.  Mehaffey,  43  Pa.  308,  82  Am.  Dec.  568, 
the  issue  was  squarely  presented,  and  it  was 
held  that  rolls  cast  for  a  rolling-mill  and 
paid  for  and  delivered  beside  it,  where  they 
had  lain  for  two  or  three  years  in  a  rough, 
unfinished  state,  did  not  pass  on  a  sheriff's 
sale  of  the  realty.  The  two  earlier  cases 
were  not  referred  to  in  the  opinion.  In  Eng- 
land, duplicate  rolls  of  a  fixed  rolling-mill 
and  detached  rolls  of  different  sizes  for  use 
in  the  machine,  and  which  had  been  actually 
fitted  to  it,  are  essential  parts  of  the  ma- 
chine, but  rolls  that  have  never  been  fitted 
to  or  used  in  the  machine,  which  require 
something  more  to  be  done  to  them  before 
they  are  fitted,  are  not  essential  parts  of  it. 
Ex  parte  Astbury.  L.  R.  4  Ch.  630. 

As  to  other  wiacliinery,  it  was  held  in 
Fatten  v.  Moore.  16  W.  Va.  428,  37  Am.  Rep. 
789.  that  an  engine  and  boiler  bought  by  the 
owner  of  a  mill  and  hauled  into  the  yard 
with  the  bona  fide  intention  of  attaching 
them  to  the  mill,  and  which  were  necessarj 
for  tfie  purpose  for  which  they  were  to  be 
used,  must  be  regarded  as  realty,  and  not 
liable  to  the  levy  of  an  execution  as  per- 
sonalty. This  case  was  cited  and  followed 
in  McFadden  v.  Crawford,  36  W.  Va.  671. 
15  S.  B.  408,  32  Am.  St.  Rep.  894.  The  latter 
case  involved  the  character  of  two  railroad 
spike  machines  purchased  by  a  rolling-mill 
company  to  be  attached  to  its  mill,  one  of 
which  had  been  unloaded  and  the  other 
was  on  tlie  car,  but  the  foundation  for  both 
of  which  had  been  prepared.  In  Iowa,  a 
steam  engine  and  other  machinery  for  a 
m.ill  do  not  become  a  fixture  so  as  to  defeal 
the  lien  of  a  chattel  mortgagee  as  against 
a  holder  of  a  prior  vendor's  lien  on  the  land 
although  it  is  purchased  to  be  annexed,  and 
it  is  the  intention  to  annex  it,  and  it  is  de 
livered  on  the  ground  for  that  purpose,  and 
although  work  has  been  begun  for  the  pur- 
pose   and    with   the   intention    of   annexation, 


where  all  the  machinery  is  lying  on  the 
ground  near  the  mill,  or  in  it,  but  where 
none  of  it  has  been  put  in  place.  Miller  v. 
Wilson,  71  Iowa,  610,  33  N.  W.  128.  In  New 
Hampshire,  the  mere  fact  that  saws  which 
have  been  kept  in  a  mill  for  a  year  or  more, 
but  never  attached,  were  purchased  with  the 
intention  to  be  used  as  a  part  of  the  mill, 
is  not  sufficient  to  make  them  fixtures,  but 
other  saws  which  have  been  set  and  used 
in  the  mill  are  part  of  the  real  estate. 
Burnside   v.    Twitchell.   43   N.    H.   390. 

In  Illinois,  materials  provided  for  and 
desij^nefl  to  be  attached  to  a  railroad  are  for 
the  purpose  of  mortgage  or  conveyance  a 
part  of  the  realty  itself.  Palmer  v.  Forbes, 
23  111.  301.  Tn  Wyatt  v.  Levis  &  K.  R.  Co., 
6  Quebec  Law  Rep.  213,  it  was  held  that  rail- 
road fastenings  and  sleepers  on  hand  for 
the  repair  of  a  road  were  not  immovable 
by  destination  under  art.  379  of  the  Codes 
providing  that  movable  things  which  a  pro- 
prietor has  placed  upon  his  property  for  a 
permanency,  or  which  he  has  incorporated 
therewith,  are  immovable  by  destination  so 
long  as  they  remain  there.  The  question 
whether  old  and  new  rails  and  rail  chairs 
Ij'ing  along  the  track  in  readiness  for  re- 
pairs were  fixtures  was  raised  but  not  de- 
cided in  Covey  v.  Pittsburg,  Ft.  W.  &  C. 
R.  Co.,  3  Phila.  [Pa.]  173,  the  court  taking 
the  position  that  such  property  was  not 
liable  to  seizure  for  an  ordinary  debt  on  the 
ground  of  public  policy.  But  the  court  said 
that  but  for  the  public  purpose  for  which 
they  were  used  doubtless  they  were  liable 
to   seizure. 

The  attempt  to  have  building;  materials 
that  have  never  been  attached  to  the  free- 
hold declared  fixtures  seems  to  have  been 
generally  unsuccessful.  The  following  are 
cases  where  such  materials  have  been  held 
not  to  be  a  part  of  the  realty:  Wooden  sash 
frames  intended  for  a  hotel.  Tripp  v.  Armi- 
tage,  4  Mees.  &  W.  687.  Light,  glazed  win- 
dow sashes.  King  v.  Hedges,  1  Leach  C.  L. 
201.  Hewn  timbers  intended  for  a  granary 
and  lying  on  the  ground  at  the  time  it  was 
sold.  Cook  V.  Whiting,  16  111.  480.  Clap 
boards  piled  upon  land  at  the  time  it  was 
sold  and  intended  for  general  repairs.  Hin- 
kle  v.  Hinkle,  69  Ind.  134.  Commercial  fin- 
ishing material  such  as  doors,  mantels, 
casings,  etc.,  purchased  for  an  unfinished 
building  and  placed  therein  but  not  aflfixed 
thereto  where  it  was  not  mentioned  or 
loemed  part  of  a  sale  under  mortgage  fore- 
closure. Blue  V.  Gunn  [Tenn.]  69  L.  R.  A.  892. 
A  stone  brought  onto  the  land  for  the  pur- 
pose of  being  used  in  a  doorstep  at  some  fu- 
ture time,  where  the  land  was  sold  before 
the  stone  was  used.  Woodman  v.  Pease, 
17  N.  H.  282.  Blinds  intended  for  a  house 
not  painted  nor  hung  on  the  house  to  re- 
main as  a  part  of  it,  though  fitted  to  the 
vindows  and  marked,  and  painting  had  be- 
?un.  Manchester  Mills  v.  Rundlett,  23  N. 
FI.  271.  Bricks  and  lumber  lying  on  the 
remises  and  Intended  to  be  used  for  a  new 
luilding.  Beard  v.  Duralde,  23  La.  Ann.  284, 
•inder  Civil  Code  art.  468.  Lumber,  mill 
vork,  sashes,  etc..  delivered  on  the  premises 
or  the  purpose  of  being  used  in  a  building. 
Vlaxwell  v.  Willard.  1  Wkly.  Notes  Cas.  [Pa.] 
155.  Windows  and  blinds  prepared  for  a 
house   but   never   attached.      Peck   v.   Batch- 
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As  between  landlorfl  and  tenant,  the  old  common  law  on  the  subject  of  fixtures 
has  been  considerably  modified  in  favor  of  the  tenant."- 

By  agreement  or  estoppel.^^ — A  vendor  and  a  purchaser  of  land  may  agree  that 
property  annexed  to  the  freehold  shall  be  treated  by  them  as  personalty^*  or  as 
realty,^^  as  the  case  may  be;  but  an  agreement  to  treat  as  personalty  buildings  erect- 
ed by  a  tenant  does  not  cliange  the  character  of  the  property  for  the  purpose  of  taxa- 


elder,  40  Vt.  233,  94  Am.  Dec.  392.  Lumbor 
placed  on  a  homestead  lot  and  intended  tr 
be  made  a  part  of  the  homestead  dwelling 
is  liable  in  New  Hampshire  to  seizure  undei 
attachment  not  being  protected  until  it  be- 
comes part  of  the  homestead.  Carkin  v. 
Babbitt,  58  N.  H.  579.  But  in  Wisconsin,, 
lumber  obtained  for  the  purpose  of  repair- 
ing a  house  occupied  as  a  dwelling  and 
actually  deposited  upon  the  land  is.  under 
the  homestead  law,  exempt  from  seizure 
under  attachment  as  personalty.  Krueger 
V.  Pierce,  37  Wis.  269.  A  mortgage  on  a 
Ip.t  on  which  stands  a  partially  completed 
building  will  pass  cut  stone  and  structural 
iron  prepared  for  the  building  and  located 
on  the  lot  mortgaged  and  that  adjoining,  if 
the  intention  of  the  parties  is  that  the 
building  shall  be  speedily  completed  with 
the  material  at  hand.  Bryne  v.  Werner 
[Mich.l    69   L.    R.   A.    900. 

In  Wisconsin  and  Vermont  it  is  held  that 
fencing  inaterinls  placed  upon  a  farm  witli 
the  intention  of  building  necessary  fences 
pass  by  a  conveyance  of  tlie  realty.  Hackett 
V.  Amsden,  57  Vt.  432.  Where  distributed 
along  line  of  an  intended  fence.  Ripley  v. 
Paige,  12  Vt.  353;  Conklin  v.  Parsons,  £ 
Plnney  [Wis.]  264.  The  contrary  is  held 
in  Illinois  and  Texas.  Cook  v.  Whiting,  16 
111.  480;  Longino  v.  Wester  [Tex.  Civ.  App.] 
88  S.  W.  445.  In  Indiana,  fence  stakes  piled 
on  the  land  and  intended  for  general  re- 
pairs do  not  pass  by  a  deed  of  the  realty. 
Hinkle  v.  Hinkle,  69  Ind.  134.  The  question 
was  also  touched  upon  in  McCarthy  v.  Mc- 
Carthy. 20  Can.  Law  Times  211,  and  Wincher 
V.  Shrewsbery,  3  111.  283,  35  Am.  Dec.  108, 
where  the  courts  held  that  certain  fencing 
materials  did  not  pass  because  the  evidence 
did  not  show  that  there  was  any  intention 
to  erect  them  into  fences.  In  Noble  v.  Syl- 
vester, 42  Vt.  146,  the  court  in  holding  that 
a  stone  hewn  from  a  quarry  and  intended 
to  be  used  in  a  tomb  elsejvhere  did  not  pass 
to  a  vendee  of  the  land  from  which  it  was 
cut  and  upon  which  it  was  suffered  to  lie 
after  severance  declared  that  the  question 
was  analogous  to  that  passed  upon  in  the 
fence  rail  cases. 

From  an  examination  of  the  cases  the 
weight  of  authority  seems  to  warrant  the 
conclusion  that  things  placed  on  land  with 
the  intention  of  annexing  them  are  not  fix- 
tures where  they  are  never  actually  at- 
tached.— From  Note  to  Blue  v.  Gunn  [Tenn.] 
69   L.  R.  A.   892. 

51.  Mere  intention  to  make  a  chattel  a 
part  of  the  freehold  is  not  of  itself  sufficient 
to  make  it  so.  There  must  be  some  kind  of 
physical  annexation  to  the  land,  though  the 
nature  and  strength  of  the  annexation  is  not 
material.  State  v.  Martin  [N.  C]  53  S.  E. 
874.  An  electric  street  car  is  personalty 
within  Revisal  1905,  §  3676.  making  criminal 
the   willful   and    wanton    injury    to    personal 


•"■roperty.     Id.     An  ice  chest  used  in  a  saloon 

uit  in  no  manner  attached  to  any  part  of  the 
'^uilding  held  not  a  fixture.  Bush  v.  Havird 
'Id.Tho]    86    P.    529. 

,52.  See  post.  Right  to  remove.  Where  de- 
fendants rented  certain  premises  to  be  used 
is  a  game  preserve  and  erected  thereon  a 
house  ana  bam  built  on  mud  sills  for  the 
use  of  guests  and  the  keeper  of  the  preserve, 
whicli  buildings  could  be  removed  without 
'njury  to  the  land,  defendants  were  entitled 
to  remove  them  during  the  term  of  the  lease 
under  Civ.  Code  §  1019,  allowing  a  tenant 
to  remove  fixtures  if  it  can  be  done  without 
injury  to  the  premises,  unless  the  th'ng  has 
become    an     integral    part    of    the    freehold. 

•hafter  Estate  Co.  v.  Alvord  [Cal.  App.]  84 
P.  279.  Property  consisting  of  a  front  and 
back  bar,  etc.,  placed  in  a  saloon  building 
by  a  lessee  and  fastened  to  the  wall  and 
floor,  constitutes  trade  fixtures  and  may  be 
removed  by  the  tenant  during  his  term  under 
^  2882,  Rev.  St.  1887,  relating  to  the  tenant's 
right  to  remove  fixtures.  Bush  v.  Havird 
[Idahol  86  P.  529.  An  electro  chandelier, 
annunciator,  and  like  contrivances  or  de- 
vices, attaclied  to  the  ceiling  or  walls  of  a 
house  by  a  tenant  for  his  personal  comfort 
-nd  convenience,  come  within  the  legal  defi- 
nition of  "domestic  fixtures"  when  so  placed 
tiiat    they    can    be    readily   detached    without 

njury  to  the  premises.  Raymond  v.  Strick- 
land.   124    Ga.   501,    52   S.    E.    619. 

Question  of  fact:  In  an  action  by  a  land- 
lord to  recover  for  the  tenant's  removal  of 
fixtures,  evidence  held  to  require  submission 
to  tlie  jury  as  to  whether  the  parties  in- 
tended that  a  hot  air  furnace  installed  by 
the  tenant  should  become  a  permanent  ac- 
cession. Baringer  v.  Evenson,  127  Wis.  36, 
106    N.    W.    801. 

53.  See    5    C.   L.    1435. 

54.  Because  of  the  great  weight  of  a 
safe,  a  cement  foundation  was  built  from  the 
ground  to  the  level  of  the  floor  of  a  building 
and  the  safe  was  rolled  on  and  supported  by 
the  foundation,  but  was  not  attached  to  it 
in  any  manner.  The  safe  could  be  removed 
only  by  taking  out  a  part  of  tne  wall  of  the 
room.  On  a  sale  of  the  building  the  safe  was 
reserved.      H^lri    th^    safe   was   not   a   fixture. 

>arker  v.  Blount  County  [Ala.]  41  So.  923. 
Machinery  or  other  property  placed  upon 
land  by  a  vendee  under  an  executory  con- 
tract does  not  become  part  of  the  realty  as 
between  him  and  the  vendor  where  there  is 
an  express  agreement  between  them  that  it 
shall  remain  the  personal  property  of  the 
vendee.     In   re  Rodgers,   143   F.   594. 

55.  Attached  gas  fixtures,  though  mova- 
ble, rnay  by  agreement  be  treated  by  the 
parties  as  fixtures  and  may  pass  with  the 
land  and  appurtenances  without  special  men- 
tion in  the  conveyance.  W'ynne  v.  Friedman, 
49  Misc.  616,  96  N.  Y.  S.  838.  Evidence  held 
not  to  show  agreement  that  a  gasoline  en- 
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tion."®  Wliere  a  machine  is  sold  under  a  contract  reserving  title  in  the  seller  until 
the  price  is  paid,  the  buyer  cannot  by  attaching  it  to  the  realty  affect  the  seller's 
right  to  enforce  his  lien  as  against  the  buyer.^^  A  sale  of  property  so  attached  to 
realty  as  to  become  a  part  thereof  will  operate  as  a  severance.^^  A  tenant,  by  taking 
a  lease,  thereby  estops  himself  to  question  the  title  of  the  landlord  to  trade  fixtures 
already  on  the  premises.^* 

The  right  to  remove.^^ — Tenant's  fixtures  may  be  removed  by  the  tenant  at 
any  time  before  the  expiration  of  his  term,"^  but  not  thereafter,"-  unless  he  is  de- 
prived of  his  opportunity  to  remove  them  by  the  wrongful  act  of  the  landlord ,*^^  or 
is  granted  an  extension  of  time."*  Under  a  lease  requiring  the  tenant  to  turn  over 
the  premises  to  the  landlord  at  the  expiration  of  the  term  in  as  good  a  condition  as 
they  were  in  when  rented,  "reasonable  wear  and  tear  excepted,"  the  landlord  acquires 
no  interest,  under  the  lease,  to  any  fixtures  except  those  leased  with  alterations  or 
repairs  made  by  the  lessee."^  By  the  weight  of  authority  a  tenant  who  renews  his 
lease  without  reserving  his  right  to  remove  his  fixtures  cannot  thereafter  claim  such 
fixtures.""     A  mortgagee  of  trade  fixtures  acquires  no  greater  rights  to  the  prop- 


g-ine  should  not  pass  by  a  deed  but  by  a 
bill  of  sale.  State  Security  Bank  v.  Hos- 
kins    [Iowa]    106   N.   W.    764. 

5G.  Stationary  sawmill  with  boilers  set  in 
masonry  erected  by  tenant  with  right  to  re- 
move held  liable  to  taxation  ag-ainst  the  ten- 
ant as  real  estate  for  town  and  county  pur- 
poses.    Bemis  v.   Shipe,   26   Pa.   Super.   Ct.   42. 

57.  Planer  and  matcher  for  sawmill.  Cam- 
eron &  Co.  V.  Jones  [Tex.  Civ.  App.]  90  S.  W. 
1129. 

58.  Not  violative  of  statute  of  frauds, 
though  oral.  Finney  v.  Lucy  [Ala.]  39  So 
5S3. 

59.  Where  at  the  time  a  lease  was  taken 
certain  store  fixtures  were  on  the  premises 
and  used  as  a  part  o*  the  store  room,  the 
lease  in  eiTect  ratified  the -ownership  of  such 
property  in  the  lessor  and  the  lessee  could 
not  claim  it  as  against  the  lessor's  grantee. 
Baringer  v.  Evenson,  127  Wis.  36,  106  N.  W. 
SOI. 

CO.  See  5  C.  L-.  1435.  See  special  article, 
Fixtures  as  Between  Landlord  and  Tenant, 
6    C.    L.    388. 

fil.  Where  a  tenant  attaches  to  the  de- 
mised premises  fixtures  for  the  use  of  his 
business,  the  law  presumes  that  he  means  to 
remove  them  before  the  end  of  his  term. 
It  is  only  on  leaving  without  removing  them 
that  an  intention  to  make  a  gift  of  them  to 
the  landlord  is  imputed  to  him.  Stopper  v. 
Kantner,  29  Pa.  Super.  Ct.  48.  A  tenant's 
ornamental  or  domestic  fixtures  may  be  re- 
moved by  him  at  any  time  during  his  term 
or  occupancy  if  so  attached  as  to  be  readily 
detachable  without  injury  to  the  prem.ises. 
Raymond  v.  Strickland,  124  Ga.  501,  52  S.  E, 
619. 

62.  Trade  fixtures  must  be  removed  by  a 
tenant  prior  to  his  surrender  of  possession 
to  the  landlord  in  the  absence  of  agreement 
to  tlie  contrary,  otherwise  the  tenant's  right 
to  re-enter  -and  remove  them  will  be  deemed 
lost  and  abandoned.  Bush  v.  Havird  [Idaho] 
86  P.   529. 

G3.  May  be  removed  thereafter  if  the  ten- 
ant is  deprived  of  his  opportunity  to  remove 
them  by  a  wrongful  taking  possession  of 
the  premises  by  the  landlord.  Raymond  v. 
Strickland,  124  Ga.  501,  52  S.  E.  619.  They 
do  not   lose   their   character  as   chattels,   and 


a  possessory  vrarrant  will  lie  to  recover 
them  from  a  landlord  wlio  wrongfully  with- 
holds possession  tliereof  from  the  tenant. 
Id.  Rule  requiring  tenant  to  remove  trade 
fixtures  during  term  does  not  apply,  where 
he  attempts  to  do  so  in  due  time  but  is  pre- 
vented by  wrongful  act  of  the  landlord. 
Stopper    v.    Kantner,    29    Pa.    Super.    Ct.    48. 

64.  Where  the  landlord  gave  the  tenant  a 
written  permission  to  remove  the  fixtures 
during  three  days  following  the  termination 
of  tlie  tenancy,  and  the  tenant  in  reliance 
thereon  delayed  removing  the  fixtures,  the 
landlord  could  not  at  midnight  of  the  last 
day  of  the  term  lock  the  building  and  for- 
bid removal  of  the  fixtures.  Stopper  v.  Kant- 
ner, 29  Pa.  Super.  Ct.  48.  The  landlord  could 
not  revoke  the  w^ritten  permission  in  such 
manner  merely  because  of  very  sliglit  in- 
juries to  the  freehold,  some  of  which  were 
not  shown  to  be  tlie  acts  of  the  tenant, 
though  tlie  permission  provided  that  the  re- 
moval should  be  made  without  injury  to 
the  freehold  or  other  property.  Id.  Where 
a  landlord  gives  his  tenant  a  written  per- 
mission to  remove  property  belonging  to  him 
after,  the  expiration  of  the  term,  but  specifies 
in  detail  the  different  articles  which  the 
landlord  admits  belong  to  the  tenant,  the 
tenant  within  the  time  of  grace  is  entitlf^d  to 
remove  only  the  articles  enumerated.  Those 
as  to  which  there  is  a  dispute  must  be  re- 
moved before  the  expiration  of  the  tenancy. 
Id. 

C5.  And  the  threatened  removal  by  the 
tenant,  during  the  term,  of  fixtures  substi- 
tuted hy  him  for  old  ones  which  he  claimed 
had  become  worn  out  did  not  justify  an  in- 
junction, the  remedy  at  law  being  adequate 
for  the  determination  of  the  rights  of  the 
parties  under  the  strict  legal  rules  as  to 
substitution  of  fixtures.  Fox  v.  Lynch  [N.  J. 
Eq.]    64    A.    439. 

68.  NOTE.  Renewal  of  lenses  Where  a 
tenant  renews  his  lease  without  removing  or 
reserving  any  right  to  remove  his  tenant's 
fixtures,  the  weight  of  authority  is  ♦o  the 
effect  that  he  thereby  abandons  his  right  of 
removal  as  to  such  fixtures.  Lougliran  v. 
Ross,  45  N.  Y.  792;  Sanitary  Dist.  of  Chicago 
V.  Cook,  169  111.  184.  48  N.  E.  461,  61  Am.  St. 
Rep.    161,    39   L.   R.  A.    369;   Talbot  v.   Cruger, 


7  Cur.  Law. 


FIXTURES 


1G69 


erty  than  those  enjoyed  by  the  tenant  and  when  the  Litter's  right  to  reenter  and  re- 
move fixtures  has  ceased  the  right  of  tlie  mortgagee  also  ceases.«^  Covenants  restrict- 
ing a  tenant's  right  to  remove  trade  fixtures  are  strictly  coAstrued.'*^  A  vendor  of 
land  cannot  enforce  a  limitation  within  which  machinery  or  other  property  might 
be  removed  by  the  vendee  in  case  of  his  failure  to  pay  for  the  land  where  such  de- 
fault is  due  to  the  failure  of  the  vendor  to  perfect  title."^ 

§  3.  Title  of  third  persons.''^ — The  question  as  to  the  title  of  third  persons 
may  arise  between  the  vendor  of  a  chattel  and  a  mortgagee  of  the  land,"^  or  one  en- 
titled to  claim  a  forfeiture.'-  On  conflicting  evidence,  questions  of  fact  are  for  the 
j^j.y  73  rpi^g  iTSi(}ie  fixtures  of  a  tenant  in  possession  are  within  the  purport  of  a 
deed  of  the  premises  by  the  lessor  but  do  not  pass  as  between  the  gi-antee  and  the 
tenant.'^* 

FoLioiNG  Papers,  see  latest  topical  index. 


151  N.  Y.  117,  45  N.  E.  364;  Watriss  v.  First 
Nat.  Bank  of  Cambridge,  124  Mass.  571,  26 
Am.  Rep.  694;  AbeU  v.  Williams,  3  Daley 
[N.  Y.]  17;  Williams  v.  Lane,  62  Mo.  App. 
€6;  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St. 
Rep.  467.  This  rule,  however,  does  not  apply 
where  there  is  an  original  agreement  be- 
tween the  landlord  and  the  tenant  treating 
as  personalty  fixtures  sold  by  the  landlord  to 
the  tenant,  and  where  there  is  a  subsequent 
renewal  of  the  first  lease  without  any  men- 
tion of  the  articles.  It  was  so  held  in  re- 
spect to  marble  counters  and  bar,  table, 
buffet,  range,  boiler,  etc.,  in  a  bar  and  res- 
taurant. O'Brien  v.  Mueller,  96  Md.  134. 
See,  also,  Jungerman  v.  Bovee,  19  Cal.  355; 
Marks  v.  Ryan.  63  Cal.  107;  Hedderich  v. 
Smith,  103  Ind.  203,  53  Am.  Rep.  509;  Carlin 
V.  Ritter,  68  Md.  478,  13  A.  370,  6  Am.  St. 
Rep.  467;  Bauernschmidt  Brew.  Co.  v.  Mc- 
Colgan,  89  Md.  135,  42  A.  907;  Williams  v. 
Lane,  62  Mo.  App.  66;  Gerbert  v.  Trustees, 
59  N.  J.  Law,  160;  Mclver  v.  Estabrook,  134 
Mass.  550;  Louis  v.  Ocean  Navigation  &  Pier 
Co.,  125  N.  Y.  341.  Other  authorities  hold 
that  the  tenant  does  not  lose  his  right  to  the 
fixtures  by  taking  a  renewal  of  his  lease. 
Kerr  v.  Kingsbury,  39  Mich.  150,  33  Am.  Rep. 
362;  Second  Nat.  Bank  of  Beloit  v.  Merrill 
Co.,  69  Wis.  501,  34  N.  W.  514;  Devin  v. 
Dougherty,  27  How.  Pr.  [N.  Y.]  455.  See, 
also,  Wright  v.  Macdonnell,  88  Tex.  140,  30 
S.  W.  907,  where  the  rule  is  criticized.  The 
effect  of  the  majority  rule  may  also  be  pro- 
duced by  any  other  agreement  with  the  land- 
lord in  respect  to  the  premises,  as  where  a 
tenant,  being  permitted  by  tlie  lease,  makes 
a  contract  for  the  purchase  of  the  property 
which  he  fails  to  fulfill.  Merritt  v.  Judd, 
14  Cal.  60;  Perkins  v.  Swank,  43  Miss.  349; 
Fitzherbert  v.  Shaw,  1  H.  Bl.  258;  Heap  v. 
Barton,  12  C.  B.  274.  The  rule  is  based  on 
the  ground  that  a  lease  of  land  carries  with 
it  the  buildings,  and  fixtures  thereon,  and 
that  the  tenant,  by  accepting  a  new  lease 
without  excepting  his  tenant's  fixtures, 
thereby  abandons  the  same  and  acknowl- 
edges the  title  of  the  landlord  thereto,  and  is 
estopped  to  controvert  it.  Sanitary  Dist.  of 
Chicago  V.  Cook,  169  111.  184,  48  N.  E,  461, 
61  Am.  St.  Rep.  161,  39  L.  R.  A.  369.  Hence 
it  does  not  apply  where  tenants  hold  over 
under  an  original  lease,  cither  permissively 
or  impliedly.  Penton  v.  Robart,  2  Ea.st,  88; 
Weeton    v.     Woodcock,     7    Mees.    &    W.     14; 


I  Mackintosh  v.  Trotter,  3  Mees.  &  W.  184; 
Loughran  v.  Ross.  45  N.  Y.  792;  Macdonough 
V.  Starbird,  105  Cal.  15,  38  P.  510;  Ross  v. 
Campbell,  9  Colo.  App.  38;  Watriss  v.  First 
Nat.  Bank  of  Cambridge  124  Mass.  571.  26 
Am.  Rep.  694;  Estabrook  v.  Hughes.  8  Neb. 
496;  Davis  v.  Moss,  38  Pa.  346;  Darrah  v. 
Baird,  101  Pa.  265. — See  Bronson,  Fixtures, 
§§    38a,    38f. 

67.  Bush   V.   Havird    [Idaho]    86   P.    529. 

68.  Fox  V.  Lynch  [N.  J.  Eq.]  6  4  A.  4  39. 
A  covenant  by  a  tenant  not  to  claim  any 
rebate  for  alterations  or  repair  of  fixtures 
does  not  restrict  the  tenant's  right  to  re- 
move trade   fixtures   put   in   by   him.     Id. 

69.  Failure  to  perfect  title  until  time  for 
performance  had  expired  and  purchaser  had 
become  unable  to  perform,  and  where  no 
claim  to  enforce  forfeiture  was  made  until 
after  purchaser's  insolvency.  In  re  Rodgers, 
143    F.    594. 

70.  See   5   C.  L.   1436. 

71.  Machinery  placed  upon  mortgaged 
premises,  but  not  accepted  or  paid  for  nor 
permanently  attached,  may  be  removed  by 
the  sellers  as  against  the  mortgagee  whose 
security  was  not  taken  with  reference  to 
the  machinery  as  a  part  of  the  real  estate, 
no  injury  having  occurred  from  tlie  ma- 
chinery being  brouglit  on  the  premises.  First 
Commercial  &  Sav.  Bank  v.  Trenton  Milling 
Co.  [Mich.]  13  Det.  Leg.  N.  168,  107  N.  W. 
1107. 

72.  Premises  were  demised  by  lease  pro- 
viding for  the  placing  of  machinery  thereon 
and  for  reversion  of  the  improvements  in 
case  of  breach  of  covenants,  the  lease  being 
placed  on  record.  Thereafter  an  engine  was 
sold  to  the  lessee,  the  note  for  the  price 
reserving  title  in  the  vendor  until  the, price 
was  paid.  The  engine  was  placed  upon  a 
solid  cement  foundation  bolted  thereto  and 
inclosed  in  a  building  erected  by  the  lessee, 
but  was  removable  from  the  realty  without 
lestroving  it,  and  was  not  necessary  to  tlie 
support  of  any  part  of  the  realty.  Held,  the 
engine  was  personalty  and  not  a  fixture  as 
between  the  seller  and  the  lessor.  Best  Mfg. 
Co.  V.  Cohn    [Cal.  App.]    86  P.   8^9. 

7.^.  Under  the  evidence,  held  a  question 
for  the  jury  whether  an  engine,  dynamo,  and 
I>ump,  firmly  attached  to  the  freehold  and 
necessary  to  the  operation  of  an  ice  factory, 
were  the  property  of  a  corporation  placed  in 
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YaUdiiy  and  construction  of  statutes"" — In  the  exercise  of  its  police  power  a 
state^®  or  a  city,  if  its  charter  so  permits,"^  may  provide  for  the  inspection  of  food 
products  and  prohibit  the  sale  of  snch  as  are  found  injurious  to  the  public  health. 
But  in  the  attempted  exercise  of  this  power  onerous  and  unnecessary  burdens  must 
not  be  imposed  on  legitimate  business^®  or  the  constitutional  rights  of  the  parties 
invaded/''  and  the  method  of  inspection^"  and  the  tests  made  must  be  reasonable.®^ 


the  plant  as  trade  fixtures  or  belonged  to 
the  owner  of  the  freehold  so  as  to  pass  to 
plaintiff  by  execution  sale.  Glasgow  v.  Hill, 
29  Pa.   Super.   Ct.   222. 

74.  Grantee  without  actual  knowledge 
could  recover  against  grantor  on  covenant 
of  warranty.  Bullard  v.  Hopkins,  128  Iowa, 
703,    105    N.    W.    197. 

75.  See   5  C.  L.   1436. 

78.  A  state  may  so  regulate  the  introduc- 
tion and  sale  of  food  products  as  to  insure 
purity,  provided  tlie  means  employed  do  not 
go  beyond  the  necessities  of  the  case  or 
impose  unreasonable  burdens  on  interstate 
commerce.  Jewett  Bros.  v.  Smail  [S.  D.] 
105  N.  W.  738.  It  is  wfthin  the  police  power 
to  require  milk  to  contain  a  proscribed 
amount  of  fat.  City  of  St.  Louis  v.  Liessing, 
190  Mo.  464,  S9  S.  W.  611.  The  fact  that 
milk  vending  is  a  lawful  business  does  not 
exempt  it  from  reasonable  police  regulation. 
City  of  St.  Louis  v.  Grafeman  Dairy  Co.,  190 
Mo.  492,  89  S.  W.  617. 

77.  Under  the  charter  power  to  inspect 
milk,  regulate  and  license  occupations,  and 
secure  the  general  health,  St.  Louis  may 
make  reasonable  regulations  for  inspection 
of  milk  and  exact  a  reasonable  fee  therefor 
(City  of  St.  Louis  v.  Grafeman  Dairy  Co., 
190  Mo.  492,  89  S.  "W.  617).  and  has  power 
to  enact  Ordinance  No.  20,808,  §  17,  prohibit- 
ing the  sale  of  milk  containing  coloring 
matter  (City  of  St.  Louis  v.  Polinsky,  190 
Mo  516,  89  S.  W.  625),  or  preservatives  (City 
of  St.  Louis  v.  Schuler,  190  Mo.  524,  89  S.  W. 
621),  section  10.  requiring  milk  and  cream 
venders  to  register  and  pay  a  registration 
fee  (City  of  St.  Louis  v.  Grafeman  Dairy  Co., 
190  Mo.  492,  89  S.  W.  617),  section  18  requir- 
ing milk  to  contain  certain  amount  of  fat 
(City  of  St.  Louis  v.  Liessing,  190  Mo.  464. 
89  S.  W.  611),  and  section  19  prohibiting  the 
sale  of  inferior  cream  (City  of  St.  Louis  v. 
Renter,  190  Mo.  514,  89  S.  W.  628).  The  pro- 
vision of  Ordinance  No.  20,808,  requiring 
venders  of  milk  and  cream  to  register  and 
pay  a  registration  fee,  provides  merely  for 
an  inspection  fee,  and  not  a  tax  (City  of  St. 
Louis  V.  Grafeman  Dairy  Co.,  190  Mo.  492, 
89  S.  W.  617),  but  if  the  latter  is  void  as  a 
tax  it  does  not  invalidate  the  provision  re- 
quiring registration  (Id.).  The  requirement 
that  the  registration  and  license  fees  of  milk 
venders  be  paid  to  the  "city  collector"  in- 
stead of  to  the  license  collector,  being  a  mere 
misnomer  does  not  invalidate  the  ordinance. 
Id.  Section  18  of  St.  Louis  Ordinance  No. 
20,808,  being  severable  from  the  other  sec- 
tions,' is  enforceable  irrespective  of  their 
validity.  City  of  St.  Louis  v.  Liessing,  190 
Mo.   4  64,   89   S.   W.    611. 

78.  Act  March  20,  1905  .(St.  1905,  p.  316,  e. 
302),  requiring  all  packages  containing  be- 
tween one-half  and   six   pounds   of  butter  to 


have  tlie  exact  weight  marked  thereon,  held 
unconstitutional.  Ex  parte  Dietrich  [Cal.] 
84    P.    770. 

79.  Interference  Tvith  interstate  coni- 
meree:  Laws  1905,  p.  163,  c.  114.  §  11,  re- 
quiring the  name  of  the  manufacturer  and 
location  of  the  factory  on  all  food  products, 
held  void.  Jewett  Bros.  v.  Smail  [S.  D.]  105 
N.  W.  738. 

Takinor  of  property  Trltliout  due  process 
of  larv:  Section  66  of  the  sanitary  code  of  the 
city  of  New  York,  vesting  the  discretionary 
power  in  the  board  of  health  to  grant  or 
withhold  permits  to  sell  milk,  in  the  absence 
of  a  showing  of  abuse,  held  constitutional. 
People   of  New  York   v.  Van  de   Carr,   199   U. 

S.    552,    50    Law.    Ed. .     Laws   1903,   c.    155, 

p.  218.  §  9,  prohibiting  the  sale  of  cream 
containing  less  than  20  per  cent  of  fat,  is 
not  a  taking  of  property  without  due  process 
of  law  either  within  the  Federal  or  state 
constitution.  State  v.  Tetu  [Minn.]  107  N. 
W.    953. 

Equal  protection  of  the  law:  The  singling 
out  of  the  milk  business  as  a  proper  sub- 
ject for  regulation  does  not  deny  equal  pro- 
tection of  the  laws.     People  of  New  York  v. 

Van   de  Carr,    199   U.   S.   552,    50   Law.   Ed. . 

Nonproducing  venders  of  milk  are  not  denied 
the  equal  protection  of  tlie  laws  because  they 
are  not  permitted  to  show  that  their  milk 
falling  below  the  required  quality  is  in  the 
same  condition  as  when  it  left  the  herd  as 
producing  venders  may  do.  Laws  1903,  c. 
338,  §§  20,  22.  St.  John  v.  People,  201  U.  S. 
633.   50  Law.   Ed. . 

Held  sumcient  a.s  to  title:  St.  Louis  ordi- 
nance 20.808,  prohibiting  the  sale  of  milk  be- 
low a  certain  quality.  City  of  St.  Louis  v. 
Liessing,  190  Mo.  464.  89  S.  W.  611.  Act  of 
May  29,  1901,  P.  L.  327,  relating  to  the  sale 
of  oleomargarine.  Commonwealth  v.  Caul- 
field,  27  Pa.  Super.  Ct.  279.  A  provision  that 
venders  of  milk  and  cream  shall  register 
and  pay  a  registration  fee  is  sufficiently  ex- 
pressed in  a  title  "to  license  and  regulate 
the  sale  of  milk  and  cream,  to  provide  for 
the  inspection  thereof,  and  to  prescribe 
penalties  to  prevent  the  sale  and  distribution 
of  any  but  pure  milk  and  cream."  St.  Louis 
Ordinance  No.  20,808.  City  of  St.  Louis  v. 
Grafeman  Dairy  Co.,  190  Mo.  492,  89  S.  W. 
017. 

80.  St.  Louis  Ordinance  No.  20.808.  provid- 
ing for  a  proscribed  analysis  by  the  city 
chemist  of  all  milk  submitted  to  him  by  the 
inspectors,  which  test  is  not  made  conclusive 
on  the  venders,  does  not  vest  an  arbitrary 
power  In  the  chemist  and  deprives  the  deal- 
ers of  no  constitutional  rights.  City  of  St. 
Louis  v.  Liessing,   190   Mo.   464,   89    S.   W.    611. 

81.  An  ordinance  prohibiting  the  sale  of 
milk  unless  it  shows  on  analysis  not  less 
than  3  per  cent,  by  weight  of  butter  fat,  "es- 


7  Cur.  La^7. 


rOECIBLE  EXTEY  AXD  DETAIXER  §  lA. 


icri 


The  use  of  preservatives"  and  coloring  matter^^  j-^^^y  ^^  totally  prohibited  if  reason- 
ably necessary  to  protect  health  or  prevent  deception,  though  particular  ones  are  not 
deleterious.  A  statute  requiring  packages  containing  "renovated  butter"  to  be  so 
marked  is  not  satisfied  by  an  oral  statement  of  contents  at  the  time  of  sale.**  An  act 
prohibiting  the  sale  of  oleomargarine  m.ade  or  colored  to  imitate  yellow  butter  ex- 
tends to  products  so  manufactured  as  to  give  such  color  though  no  artificial  colora- 
tion is  used.*^  The  use  of  a  qualifying  adjective  in  a  trade  name  as  "evaporated'* 
cream  does  not  take  it  out  of  the  operation  of  a  statute  prohibiting  tlie  sale  of  in- 
ferior cream.*®  In  an  action  on  contract  for  milk  sold,  plaintiff  need  not  prove  that 
it  was  of  statutory  quality  by  showing  an  analysis.*^ 

Crimes;  prosecutions.^^ — A  criminal  conviction  under  the  pure  food  laws  does 
not  depend  upon  the  capacity  of  the  person  instituting  the  proceeding.*^  An  in- 
formation specifically  advising  defendant  of  the  time,  place,  and  m^anner  of  violat- 
ing an  ordinance  requiring  milk  to  be  of  a  certain  quality,  is  sufficient.^"  Where  an 
ordinance  makes  the  violation  of  any  one  of  several  provisions  an  offense  and  pre- 
scribes the  same  penalty  for  all,  it  is  error  to  quash  an  information  charging  in  a 
single  count  the  violation  of  all,  if  any  one  is  valid.^^  In  a  prosecution  for  selling 
cream  containing  less  than  the  statutory  amonnt  of  fat,  the  state  must  prove  that  the 
product  was  sold  as  cream.^^  In  prosecutions  under  the  impure  food  laws,  the  or- 
dinary rules  of  evidence  are  applicable. ^^  The  admission  of  incompetent  evidence  is 
not  reversible  error  where  it  is  subsequently  rendered  competent."* 

FORCIBLE    EXTRY    AXD    T;XL,AV>"FrL    DETAIXER. 


§   1.      Civil    Ri!;ht.s    and    Remedies    (1G71). 

A.   The   Cause   of   Action    (1671). 


B.   Procedure    (1674). 
§   2.     Criminal    Resiionsibillty    (167S). 


§  1.     Civil  riglits  and  remedies.    A.  The  cause  of  action.^^ — Forcible  entr\'  and 
unlawful  detainer  is  purely  a  possessory  action  originally  designed  only  to  protect  a 


tirciated  grravimetrically  by  the  Adams  paper 
roil  process,"  cannot  as  a  matter  of  law  be 
said  to  fix  an  unreasonable  method  of  as- 
certaininsr  the  amount  of  butter  fat.  St. 
Louis  Ordinance  No.  20  808,  §  IS.  City  of 
St.  T.oiiis  V.  Grafeman  Dairy  Co.,  190  Mo.  507, 
89    S.    TV.    627. 

«I,  St.  Louis  Ordinance  No.  20  SOS,  §  17. 
Citv  of  Pt.  Louis  V.  Schuler,  190  Mo.  524,  89 
S.    W.    fi^l. 

53.  Citv  of  St.  Louis  v.  Polinsky,  190  Mo. 
516     89    S.    W.    625. 

54.  Agricultural  Law,  Laws  1893,  p.  663,  c. 
338    §  27.     People  v.  "Waters.  100  N.  Y.  S.  177. 

sn.  Act  of  Mrv  29,  1911.  P.'L.  277.  Com- 
monwealth V.  J.Tellet,   27   Pa.   Super.  'Ct.   41. 

g^.  Laws  1903,  c.  155,  p.  21S.  §  9.  State 
V.    Tet'i     FMinn.]     107    N.    'W.     9.'i3. 

87.  Proof  by  other  methods  sufficient. 
Copeland  v.  Boston  Dairy  Co.,  189  Mass.  342, 
75    N.    v..    704. 

F8.     See  5  C.  L.   1437. 

Sn.  Cr>nviction  under  Act  of  May  26,  1893 
(P.  L.  152).  as  amended  by  Acts  of  March  13, 
1895  .(P.  L.  17).  and  June  26,  1895  (P.  L. 
31 7). "is  not  invalidated  by  the  fact  that  it 
was  instituted  by  a  special  agent  of  a  com- 
mission not  authorized  under  the  constitu- 
tion. Commonwealth  v.  Spencer,  28  Pa.  Su- 
per. Ct.  301. 

90.  City  of  St.  Louis  v.  Liessing,  190  Mo. 
464,    89    S.   W.    611. 


91.  Charging  under  Ordinance  No.  20.808. 
a  sale  of  milk  ■without  a  license,  failure  to 
register,  to  pay  registration  fee,  and  wagon 
fee.  City  of  St.  Louis  v.  Grafeman  Dairy 
Co..   190   Mo.   492,   89   S.   W.  617. 

92.  Where  a  can  of  condensed  milk  vras 
labeled  as  "evaporated  cream"  in  large  let- 
ters but  vras  followed  by  a  statement  of  act- 
ual contcTits  in  small  print,  held  sufficient  to 
suFtain  a  conviction  for  selling  as  cream 
within  Laws  1003.  c.  1.".5,  p.  218,  §  9.  State 
v.  Tetu    FMinn.]    107  N.  W.   953. 

93.  In  a  prosecution  for  selling  oleomar- 
garine colored  to  Imitate  yellow  butter,  if 
defendant  proves  that  cotton-seed  oil  was  a 
necessary  ingredient,  the  prosecution  may 
show  that  use  of  such  oil  does  not  neces- 
sarily have  the  effect  of  coloring  it  in  the 
manner  charged.  Commonwealth  v.  Mellet, 
27  Pa.  Super.  Ct.  41.  In  such  prosecution 
it  was  incompetent  to  ask  a  ■witness  if  cot- 
ton-seed oil  is  a  "legitimate"  ingrpdi^nt  of 
oleomargarine,  which  is  a  question  of  law. 
Id.  Samples  may  be  introduced  to  show  that 
oleomargarine  may  be  produced  without  such 
color  where  they  have  been  identified  as 
oleomargarine  by  an  expert  chemist  althoii.sh 
he  could  not  give  all  the  ingredients.  Com- 
monwealth V.  Caulfield,  27  Pa.  Suner.  Ct, 
279.  In  a  prosecution  for  an  illegal  sale 
of  oleomargarine  under  Act  of  May  29,  1901, 
P.   L.   327,   witnesses  may  testify  to   the  re- 
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peaceable  possession  and  preserve  the  public  peace  by  compelling  disputants  to  resort 
to  the  law  for  the  settlement  of  their  claims  to  land.^"  Though  entry  and  detainer  are 
j'cally  distinct  acts,  the  general  practice  is  to  combine  the  two  words  and  treat  them  as 
a  single  term.^^  The  conditions  essential  to  the  right  to  this  action  vary  in  the  different 
Jurisdictions."^  The  remedy  is  commonly  resorted  to  by  a  landlord  against  a  tenant 
unlawfully  holding  over""  and  has  been  extended  in  favor  of  his  grantee/  or  of  one 
who  seeks  to  recover  possession  of  land  sold  at  foreclosure.^  In  cases  other  than 
those  just  mentioned  it  is  generally  held  essential  that  plaintiff  be  shown  to  have 
been  in  the  actual/  and  peaceable*  possession^  of  the  premises  at  the  time  of  the 


semblance  between  the  article  sold  and  yel- 
low butter  without  producing  or  accounting 
for  the   article   itself.     Id. 

94.  The  .admission  of  samples  of  oleo- 
margarine and  butter  for  comparison  with- 
out proof  of  genuineness,  ^vhich  proof  was 
subsequently  made.  Commonwealth  v.  Mel- 
let.   27   Pa.    Super.   Ct.    41. 

as.     See    5    C.    L.    1437. 

!)G.      See    13    A.    &    E.    Enc.    of   L.    743. 

97.  Town  of  Oyster  Bay  v.  Jacob,  109 
App.    Div.    613,    96    N.    Y.    S.    620. 

98.  Under  Shannon's  Code,  §  5093,  defin- 
ing unlawful  detainer  as  where  defendant 
enters  by  contiact  eitlier  as  tenant  or  claim- 
ing througli  or  under  a  tenant,  unlawful  de- 
tainer lies  only  where  defendant  entered  by 
contract  and  as  lessee  or  under  a  lessee,  and 
hence  that  action  will  not  lie  against  one 
who  entered  under  a  conveyance  from  a 
tenant  by  curtesy.  Shepperson  v.  Burnette 
[Tenn.]  92  S.  W.  762.  The  word  "tenant" 
as  used  in  §'  5093  has  reference  to  the  re- 
lation  of  landlord   and   tenant.     Id. 

99.  Under  forcible  entry  and  detainer 
statutes  autliorizing  the  recovery  of  pos- 
session of  premises  by  a  landlord  against  a 
tenant  it  must  appear  that  the  relation  of 
landlord  and  tenant  existed.  Where  one 
who  took  title  to  land  stated  that  he  took 
it  for  anotlier's  benefit  and  the  latter  re- 
mained in  possession  and  claimed  ownership, 
the  holder  of  the  title  could  not  maintain 
the  action  under  Ballinger's  Ann.  Codes  & 
St.  §  5525,  on  the  theory  of  a  tenancy  by 
sufferance.  Meyer  v.  Beyer  [Wash.]  S6  P. 
661.  To  autliorize  an  action  of  forcible  en- 
try and  detainer,  the  relatlcn  of  landlord  and 
tenant  must  be  established  between  the 
plaintiff  and  defendant  at  the  time  the  ac- 
tion is  instituted.  Gies  v.  Storz  Brewing 
Co.  [Neb.]  106  N.  W.  775.  Evidence  held 
insufficient  to  sustain  findings  that  plaintiff 
was  entitled  to  possession  and  a  specified 
sum  as  rent  where  the  only  evidence  in  his 
behalf  was  his  own  testimony  that  he  knew 
defendant  and  that  she  lived  on  the  premises 
described.  Ahlers  v.  Barrett  [Cal.  App.]  87 
P.  232.  Instruction  that  if  the  jury  should 
believe  that  defendant  "is  holding  possession 
of  the  premises  in  question  'without  riglit' 
and  after  the  determination  of  a  lease  of  the 
said  premises"  they  should  find  for  the 
plaintiff,  was  proper  especially  where  the 
court  by  subsequent  instruction  cleared  away 
any  possible  doubt  as  to  the  meaning  of 
the  phrase  "without  right."  Kessel  v.  May- 
er,   118    111.    App.    267. 

1.  Under  Rev.  St.  1809,  §§  3352,  3353,  a 
grantee  of  rented  premises  may  maintain 
unlawful    detainer    to    recover    possession    of 


the   land    from    the    grantor's   tenant.     Doner 
v.    Ingram    [Mo.   App.]    95   S.   W.    983. 

2.  Under  a  statute  authorizing  the  recov- 
f-ry  by  summary  proceedings  of  premises 
purchased  at  foreclosure  sale  when  the  title 
has  been  duly  perfected,  the  remedy  cannot 
be  resorted  to  by  one  who  has  not  perfected 
his  title.  M'here  assignee  of  mortgagee 
made  purchase  after  limitations  had  run 
against  the  mortgage  he  had  not  perfected 
his  title  as  required  by  Code  Civ.  Proc.  § 
2232.  Bonacker  v.  Weyrick,  48  Misc.  18«,  96 
N.  Y.  S.  775.  Where  a  judgment  creditor  of 
a  mortgagor  has  complied  with  Code  1896. 
§§  3507.  3510,  relative  to  the  redemption  of 
land  sold  under  foreclosure,  he  is  entitled 
to  bring  the  action  of  unlawful  detainer  to 
recover  the  land  as  provided  by  §  3513.  Ford 
V.    Lewis    [Ala.]    41    So.    14  4. 

3.  Possession  held  actual  where  plaintiffs 
had  been  in  actual  possession  by  an  agent 
and  tenants  and  a  new  tenant  was  daily  ex- 
pected though  at  the  time  of  defendant's 
entry  the  cabin  on  tlie  premises  was  tem- 
porarily vacant.  McCormick  v.  McDowell 
[Ky.]  90  S.  W.  541.  Evidence  held  sufficient 
to  warrant  finding  of  actual  possession  on 
part  of  petitioner.  Town  of  Oyster  Bay  v. 
Jacob,  109  App.  Div.  613,  96  N.  Y.  S.  620.  A 
landlord  who  by  the  terms  of  the  lease  was 
required  to  repair  the  outer  vs^alls  of  a 
building  held  to  be  in  actual  possession  of  a 
strip  of  land  on  which  a  portion  of  a  wall 
stood  where  at  the  time  defendants  chiseled 
away  a  portion  of  it  he  was  underpinning 
and  slioring  the  wall.  Holzhausen  v.  Hos- 
kins,  115  Mo.  App.  261.  91  S.  ^^\  410.  The 
inclosure  of  land  by  fences  and  a  natural 
barrier  is  sufficient  to  constitute  actual  pos- 
session within  Code  Civ.  Proc.  §  1172,  pro- 
viding that  it  sliall  be  enough  for  plaintiff 
to  show,  in  addition  to  the  forcible  entry 
that  he  was  peaceably  in  the  actual  pos- 
session at  the  time  of  the  entry.  Knowles 
v.  Crocker  Estate  Co.  [Cal.]  86  P.  715.  Ac- 
tual pos.session  of  a  part  under  bona  fide 
claim  and  color  of  title  to  tlie  whole  is  pos- 
session of  the  whole  or  so  much  as  is  not 
in  the  adverse  possession  of  otliers.  Town 
of  Oyster  Bay  v.  Jacob,  109  App.  Div.  613,  96 
N.  Y.  S.  620;  Camden  v.  West  Branch  Lum- 
ber  Co.    [W.   Va.]    53    S.    B.    409. 

4.  Evidence  sufficient  to  show  tliat  peti- 
tioner was  in  peaceable  possession  at  time  of 
entry.  Town  of  Oyster  Bay  v.  Jacob,  109 
App.  Div.  613,  96  N.  Y.  S.  620. 

5.  One  who  has  never  been  in  possession 
of  premises  cannot  maintain  unlawful  de- 
tainer to  recover  possession.  Metz  v. 
Schneider  [Mo.  App.]  97  S.  W.  187.  It  must 
appear  that  plaintiff  was  in  possession  of  the 
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entry.  Hence  a  landlord  cannot  maintain  the  action  for  the  wrongful  dispossession 
of  his  tenant.^  In  Xew  York,  however,  it  is  sufficient  if  plaintiff  proves  a  construc- 
tive possession  at  the  time  of  the  forcible  detention,"  and  in  West  Virginia  actual 
prior  possession  is  not  essential,  it  being  sufficient  as  against  a  mere  trespasser  that 
the  true  owner  sho^rs  title  in  himself.^  Wlien  a  possession  is  disturbed  the  occu- 
pant must  be  actually  dispossessed,^  and  where  physical  force  is  an  essential  element 
the  force  involved  in  the  entry  must  be  more  than  a  mere  common  trespass,^^  though 
it  is  not  necessary  that  the  occupant  should  resist  until  he  compel  the  doing  of  overt 
acts  in  breach  of  the  peace."  In  some  states  a  mere  entry  against  the  will  of  the 
person  in  possession  is  sufficient.^^  ^rj^ere  the  action  is  for  a  wrongful  detainer 
only,  it  must  appear  that  defendant's  possession  is  in  fact  unlawful."  The  action 
being  merely  possessory,  questions  of  title^*  or  right  of  possession  prior  to  entry^^ 


premises  at  the  time  of  the  alleg-ed  forcible 
entry.  Where  plaintiff  claimed  that  he  had 
been  deprived  of  possession  of  land  north 
of  an  old  fence,  the  location  of  the  true  line 
between  the  lots  of  tlie  parties  was  irrele- 
vant and  immaterial.  Rockhold  v.  Doering'.  122 
111.  App.  194.  The  "unlawful  detainer"  for 
which  proceedings  under  the  Code  may  be 
invoked  is  such  as  may  arise  out  of  a  breach 
of  some  condition  under  which  defendant  re- 
ceived possession  from  the  plaintiff.  Knowlps 
V.  Crocker  Estate  Co.  [Cal.  App.]  86  P.  713 
[Advance  sheets  only]. 

A  county  clerk  of  court  whose  prop- 
erty was  removed  from  his  office  in 
the  court  house  during  his  absence 
by  order  of  the  county  commissioners,  and 
w^ho  was  refused  re-entry,  could  not  main- 
tain forcible  entry  and  detainer  to  recover 
possession  of  the  room;  the  facts  not  prov- 
ing such  actual,  exclusive,  and  peaceable 
possession  by  him  as  would  sustain  the  ac- 
tion. Watson  v.  Scarbrough  [Ala.]  40  So. 
672. 

The  mere  use  and  enjoyment  of  an  ease- 
ment without  more  is  not  such  possession  as 
will  entitle  one  to  maintain  an  action  of 
forcible  entry  and  detainer.  Moye  v.  Thur- 
ber  [Ala.]   40  So.    822. 

6.  Under  Ballinger's  Ann.  Codes  &  St.,  § 
5526  subd.  2,  providing  that  forcible  detain- 
er involves  an  entry  during  tlie  absence  of 
the  "occupant,"  a  demand  for  possession,  and 
refusal  to  surrender  to  the  former  "occu- 
pant." Chezum  v.  Campbell,  42  Wash.  560,  85 
P.  48. 

7.  The  term  "constructive  possession" 
within  Code  Civ.  Proc.  §  2245,  providing  that 
petitioner  must  prove  actual  possession  at 
the  time  of  the  entry  or  constructive  pos- 
session at  the  time  of  a  forcible  holding 
out,  includes  a  case  where  petitioner  has 
the  absolute  fee  or  right  of  possession  by 
some  grant  so  that  he  would  be  entitled  to 
the  actual  possession  but  for  the  forcible 
holding  out.  Town  of  Oyster  Bay  v.  JacoD. 
109  App.   Div.   613.   96  X.  Y.  S.   620. 

8.  It  is  held  that  while  title  is  not  de- 
termined in  the  action  it  is  an  important  ele- 
ment in  determining  the  right  of  possession. 
Camden  v.  West  Branch  Lumber  Co.  [W. 
Va.]  53  S.  E.  409.  Plaintiff  held  not  to  have 
shown   title   by   adverse   possession.     Id. 

9.  Knowles  v.  Crocker  Estate  Co.  [Cal. 
App.]  86  P.  713  [Advance  sheets  only].  If 
retention  of  possession  by  defendant  is  nec- 
essary to  authorize  an  action  for  forcible 
entry    it    is    enough    that    his    destruction    of 


fence  about  the  premises  put  an  end  to 
plaintiff's  exclusive  control  and  made  it  a 
part  of  defendant's  larger  tract  which  was 
enclosed  by  a  fence.  Id.  [Cal.]  86  P.  715. 
That  plaintiff  entered  upon  the  land  and 
remove*^  certain  stone  which  he  had  dug  out 
before  defendant's  entry  did  not  show  that 
he    was    still    in    possession.     Id. 

10.  Town  of  Oyster  Bay  v.  JacoB,  109  App. 
Div.  613.  96  N.  Y.  S.  620.  Not  for  merely 
tearing  down  a  fence  and  threatening  to  do 
so  again  if  it  was  rebuilt.  Knowles  v. 
Crocker  Estate  Co,  [Cal.  App.]  86  P.  713  [Ad- 
vance sheets  only].  But  see  Id.  [Cal.]  86  P. 
715.  Merely  opening  a  gate  on  entering 
premises  is  not  such  force  as  in  law  will 
constitute  forcible  entry.  Fowler  v.  Prich- 
ard    [Ala.]    41    So.    667. 

11.  Evidence  held  sufficient  to  show  a 
forcible  entry  upon,  and  detainer  of,  a 
beach.  Town  of  Oyster  Bay  v.  Jacob,  109 
App.  Div.  613,  96  K  Y.  S.  620.  When  a  per- 
son enters  upon  land  in  the  actual  peaceable 
possession  of  another  with  a  number  of  men 
acting  under  his  direction  and  control  with 
slicli  a  display  of  force  and  accompanied  by 
such  instant  acts  as  are  calculated  to  in- 
timidate the  occupant  from  resisting  their 
intrusion  and  maintaining  his  possession, 
such  conduct  constitutes  a  forcible  entry 
within  the  purview  of  Code  Civ.  Proc.  § 
1159  declaring  one  guilty  of  forcible  entry 
who  by  violence  or  circumstances  of  terror 
enters  real  property.  Knowles  v.  Crocker 
Estate  Co.   [Cal.]   86  P.  715. 

12.  Entry  against  the  will  of  the  person  in 
possession  is  sufficient  to  warrant  the  action 
under  Ann.  Code  1892,  c.  142,  without  proof 
of  "force,  intim.idation,  or  fraud."  Paden  v. 
Gibbs    [Miss.]    40    So.    871. 

13.  Under  Code  1896,  §  2126,  forcible  en- 
try and  detainer  may  be  maintained  against 
one  who  enters  peaceably  on  land  but  by 
unlawful  refusal  keeps  the  party  out  of  pos- 
session. Sprouse  v.  Story  [Ala.]  42  So.  23. 
Where  defendant  moved  into  certain  prem- 
ises when  plaintiff's  subtenant  moved  out 
at  the  expiration  of  plaintiff's  lease,  defend- 
ant should  have  been  permitted  to  show  that 
he  moved  in  under  a  lease  from  the  owner. 
Id.  Where  by  the  terms  of  a  lease  the  ven- 
dor of  land  was  required  to  surrender  pos- 
session to  the  purchaser  when  the  latter 
should  pay  the  balance  due  on  the  land  and 
the  purchaser  tendered  ti^e  principal  but  not 
the  interest,  the  vendor  was  not  guilty  of 
forcible    detainer    in    refusing    to    surrender 
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are  ordinarily  not  involved,  though  title  ma)^  become  important  as  determining  the 
right  of  possession  where  the  entry  was  peaceable  and  the  gist  of  the  action  is  the 
wrongful  detainer.^^ 

Though  the  action  is  legal  in  its  nature,"  the  fraudulent  execution  of  a  lease 
may  be  shown.^* 

Defenses.^^ — Since  the  true  owner's  constructive  possession  will  not  excuse 
forcible  entry,^**  superior  title  in  defendant  is  no  defense,^^  nor  is  the  manner  in 
which  plaintiff  obtained  possession  in  the  beginning.-^  Defendant  is  not  bound  to 
defend  the  possession  of  one  not  a  party  to  the  action.^^ 

Damages.-* — A  claim  for  damages  can  be  tried  only  as  an  incident  to  the  right 
to  possession,^'  Where  punitive  damages  are  claimed  defendant  may  show  that  he 
entered  under  a  bona  fide  claim  of  right.^"  Where  defendant  gives  a  bond  to  retain 
possession  pending  the  action,  he  becomes  liable  for  the  damages  sustained  by  plain- 
tiff in  being  kept  out  of  possession."^ 

(§1)  B.  Proccdure.^^ — A  sufficient  demand  for  possession  or  notice  to  quit,-^ 
properly  executed  and  served,^"  is^  generally  required,^^  and  the  action  must  be  corn- 


possession.  CampbeU  v.  Miracle  fKy.]  96  S. 
W.  452.  This  was  so  thouarh  he  gave  a  friv- 
olous reason  for  his  refusal.     Id. 

14.  Title  cannot  be  tried  in  forcible  en- 
try and  detainer.  Meyer  v.  Beyer  [Wash.] 
86  P.  661;  Watson  v.  Scarbrough  [Ala.]  40 
So.  672.  Tenant  who  held  over  one  year 
under  Ky.  St.  1903  §  229.5.  could  not  at  the 
end  of  the  year  try  landlord's  title  in  for- 
cible df>tainer.  Smith  v.  Hardwick  [Ky.]  89 
S.  W.  731.  Proof  should  have  been  confined 
to  possession.  Rockhold  v.  Doering,  122  111. 
App.    194. 

15.  Under  Civ.  Code  Prac.  §  452,  the  only 
question  is  whether  defendant  entered  on 
land  in  the  actual  possession  of  plaintiff 
without  his  consent,  and  defendant  cannot 
justify  by  showing  title  or  right  of  entry. 
McCormick  v.  McDowell  [Ky.]  90  S.  W.  541. 
In  forcible  entry  and  detainer  before  a  jus- 
tice of  the  peace  neither  title  nor  the  right 
of  entry  and  possession  is  involved  t^-^  gist 
of  the  action  being  the  entry  and  detainer 
by  force.  Moye  v.  Thurber  [Ala.]  40  So.  822. 
Title  or  right  to  possession  not  involved. 
Chezum  v.  Campbell,  42  Wash.  560.  85  P.  48. 
Where  the  wall  of  plaintiff's  building  had 
stood  for  many  years  on  a  strip  of  land 
claimed  by  defendants,  they  were  guilty  of 
forcible  entry  in  chiseling  away  a  portion 
of  the  wall  and  erecting  their  own  wall  In 
its  place  without  plaintiff's  consent.  Holz- 
hausen  v.  Hoskins,  115  Mo.  App.  261,  91  S. 
W    410. 

IG.  Whether  defendant  accepted  a  deed 
from  plaintiff's  grantor  with  full  notice  that 
the  land  claimed  by  plaintiff  was  not  includ- 
ed in  defendant's  deed  held  a  question  for 
the  jury.  Williams  v.  Virginia-Pocahontas 
Coal  Co.   [W.  Va.]   53  S.  E.  923. 

17.  See   5   C.   L.    1438. 

18.  Sass  V.  Thomas  [Ind.  T.]  89  S.  W.  656. 
Parol  proof  was  admissible  though  fraud 
was  not  pleaded  by  plaintiff  where  defend- 
ant set  up  a  fraudulent  lease.     Id. 

19.  See   5   C.  L,.   1438. 

"')  "1  22.  Town  of  Oyster  Bay  v.  Jacob, 
109   App.   Div.   613,    96   N.   Y.   S.   620. 

23.  Held  not  prejudicial  to  reject  a  deed 
or  contract  offered  by  defendant  showing  he 
did  not  own  and  was  not  in  possession  of  a 


portion  of  the  premises  in  the  possession  of 
a  railroad.  Camden  v.  West  Branch  Lumber 
Co.    [W.    Va.]    53    S.    E.    409. 

24.  See    5    C.    L.    1438. 

25.  If  there  is  no  right  to  possession  any 
claim  for  damages  must  be  asserted  in  an 
ordinary  civil  action.  Stevens  v.  Jones,  40 
Wash.    484.   82   P.    754. 

26.  In  forcible  entry  and  detainer  defend- 
ant could  show  that  he  entered  and  held 
possession  under  a  bona  fide  claim  of  riglit 
and  not  wantonly  and  by  force  of  arms,  by 
showing  a  parol  contract  for  the  renting  of 
the  land  so  as  not  to  render  him  liable  to 
punitive  damages.  Newell  v.  Taylor  [S.  C] 
54  S.  E.  212.  Defendant  could  also  prove 
that  after  the  execution  by  the  owner  to 
plaintiff  of  an  alleged  fraudulent  contract 
under  which  plaintiff  claimed,  the  owner 
had  told  defendant  that  she  had  rented  the 
land  to  him  and  no  other,  and  that  he  went 
to  see  the  owner  who  said  she  had  signed 
no  contract.     Id. 

27.  By  the  express  provisions  of  Mansf. 
Dig.  §  3362  (Ind.  T.  Ann.  St.  1899,  §  2296), 
where  defendant  in  forcible  entry  and  de- 
tainer gives  a  bond  to  retain  possession,  he 
is  liable  for  such  damages  as  plaintiff  may 
have  sustained  in  being  kept  out  of  posses- 
sion. Wilson  V.  Smith  [Ind.  T.]  89  S.  W. 
1009. 

28.  See    5    C.    L,.    1438. 

29.  A  notice  to  quit  should  show  clearly 
who  claims  .to  be  entitled  to  the  possession 
of  the  premises  and  wno  makes  the  demand 
therefor,  and  then  no  one  but  the  person  who 
thus  claims  the  premises  and  makes  the  de- 
mand can  maintain  the  action  under-  such 
notice.  Best  v.  Frazier,  16  Okl.  523,  85  P. 
1119.  Where  defendant  objected  to  the  suf- 
ficiency of  the  notice  served  but  introduced 
no  evidence,  plaintiff's  evidence  and  all  rea- 
sonable inferences  to  be  drawn  therefrom 
must  be  accepted  as  fact.  Doner  v.  Ingram 
[Mo.    App.]    95    S.    W.    983. 

30.  Where  land  subject  to  a  lease  was 
sold  under  a  contract  entitling  the  vendee; 
to  possession,  a  notice  to  quit  was  properlj 
signed  and  served  by  only  one  of  the  ven- 
Aeos  upon  the  tenants,  and  the  fact  that  the 
name  of  the  owner  of  the  fee  was  also  add- 
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menced  within  a  reasonable  time  after  service,  what  is  a  reasonable  time  depending 
upon  circumstances.^-  Upon  removal  of  the  cause  to  the  circuit  court  under  the 
Alabama  statute,^^  defendant  is  not  entitled  to  a  separate  trial  on  the  issue  of  force,^* 
and  the  question  of  how  defendant  held  possession  after  he  entered  upon  the  prem- 
ises is  immaterial. ^^ 

Limitations^^  are  governed  by  the  statutes  of  the  different  states.^^  The  action 
is  not  barred  where  brought  immediately  following  the  final  disposition  of  a  land 
contest  between  the  parties.^^  Under  a  statute  providing  that  the  justice  cannot 
give  judgment  unless  the  action  is  brought  within  a  specified  time  after  the  entr}^, 
the  burden  is  on  the  plaintiff  to  show  that  his  action  is  brought  within  that  time.^® 
Possession  of  a  portion  of  the  land,  by  defendant's  tenant,  is  possession  by  defend- 
ant of  so  much  of  the  land  as  is  not  in  the  actual  possession  of  some  other  person.*" 

Jurisdiction.*'^ — A  purely  specious  claim  of  ownership  will  not  oust  the  juris- 
diction of  a  justice  of  the  peace.** 


ed  was  mere  surplusage.  Willis  v.  Weeks, 
129  Iowa.  525,  105  N.  W.  1012.  Leaving  a 
copy  of  the  notice  with  a  person  over  12 
years  of  age  on  tlie  premises  described  in 
the  notice  is  a  substantial  compliance  with 
Gen.  St.  1901,  §  5397.  Reddicord  v.  Berk 
[Kan.l  86  P.  465.  Where  the  sufficiency  of 
the  service  is  only  raised  by  demurrer  to 
the  evidence  and  there  is  some  testimony 
showing  a  service,  it  will  be  deemed  to  be 
a  legal  service.  Id.  T\''here  the  order  of 
the  secretary  of  interior  disposing  of  a  con- 
test between  the  parties  is  dated  prior  to 
the  service  of  notice  to  quit  such  notice  is 
not  premature  though  the  fact  of  such  deci- 
sion was  not  known  to  the  parties  at  the 
time  the  notice  was  served.  Best  v.  Frazler, 
16    Okl.    523.    85    P.    1119. 

31.  Under  Rev.  St.  c.  57,  §  2,  authorizing 
the  recovery  of  demised  premises  when  a 
lessee  "holds  possession  without  right  after 
the  determination  of  his  lease"  an  action  for 
wrongful  detainer  cannot  be  maintained  aft- 
er default  in  the  payment  of  rent  where  no 
notice  of  election  to  terminate  the  lease  w^as 
given  and  the  lease  ,does  not  provide  that 
nonpayment  of  rent  shall  put  an  end  to  the 
lease.  Lane  v.  Brooks,  120  111.  Ayp.  501.  That 
the  lease  authorized  the  landlord  to  terminate 
It  without  demanding  rent  did  not  dis- 
pense with  notice.  Id.  Under  Rev.  St.  c. 
57,  §  2.  authorizing  the  recovery  of  posses- 
sion of  demised  premises  by  action  of  un- 
lawful dptainer  wlien  a  lessee  holds  posses- 
sion "without  right  after  the  determination 
of  his  lease,"  the  institution  of  the  action 
Is  not  notice  of  an  election  to  terminate  a 
tenancy  for  nonpayment  of  rent  such  as  will 
sustain   the  action   without  other  notice.     Id. 

32  A  delay  of  27  days  after  notice  before 
instituting  the  action  held  not  such  unrea- 
sonable delay  as  to  prevent  the  action  be- 
\y.^  -^^^ri  n-y  QiT^h  notice.  Best  v.  Frazier, 
16  Okl.  523,  85  P.  1119. 

33.  In  Alauama  an  action  of  forcible  en- 
try and  detainer  when  removed  from  the  jus- 
tice's court  to  the  circuit  court  is  converted 
into  statutory  ejectment,  requiring  plaintiff 
to  recover  on  the  strength  of  his  own  legal 
title,  unless  he  can  prove  that  defendant  en- 
tered under  some  contract  with  plaintiff  or 
those  under  whom  he  claims,  or  by  the  use 
of  force.  Code  1896,  §  2149.  Moye  v.  Thur- 
ber  [Ala.l  40  So.  822.     If  such  proof  is  made 


the    case    remains    as    an    action    of    forcible 
entry    and    detainer.     Id. 

34.  Where  the  cause  is  removed  to  the 
circuit  court  under  Code  1896,  §  2147,  giving 
the  right  of  such  removal  to  defendant  upon 
his  making  affidavit  that  he  entered  peace- 
alDly  and  under  claim  of  title  and  not  un- 
der any  agreement  with  plaintiff  or  his 
predecessors  in  interest  and  that  he  in  good 
faitli  desires  to  contest  plaintiff's  title,  and 
§  2149  declaring  that  "on  the  trial"  of  such 
cause  the  plaintiff  must  recover  on  the 
strength  of  his  legal  title  unless  defendant 
entered  under  contract  or  agreement  or  by 
force,  in  which  latter  case  no  inquiry  can 
be  had  as  to  the  strength  of  the  title  of  the 
parties,'  defendants  are  not  entitled  as  of 
right  to  a  separate  trial  of  the  issue  of 
force  vel  non.  Fowler  v.  Prichard  [Ala.]  41 
So.    667. 

35.  Under  Code  1896,  §  2149.  declaring 
that  plaintiff  must  in  the  circuit  court  re- 
cover on  the  strength  of  his  title  unless  he 
prove  that  defendant  entered  under  some 
contract  or  agreement  with  plaintiff  or  by 
force,  the  only  issue  is  as  to  the  manner  of 
defendant's  entry  and  not  as  to  how  he  held 
possession  after  he  entered.  Fowler  v. 
Prichard    [Ala.]    41   So.   667, 

30.     See    5    C.   L.    1439. 

37.  Limitations  against  an  action  of  forci- 
ble entry  and  detainer  against  a  tenant  at 
sufferance  begins  to  run  against  the  land- 
lord on  the  termination  of  the  tenancy  by 
the  statutory  three  days'  notice.  Clark  V. 
Tukey    Land    Co.    [Neb.]    106    N.    W.    328. 

as.     Best  V.  Frazier,  16  Okl.  523,  85  P.  1119. 

30.  Plaintiff  in  an  action  appealed  to  the 
circuit  court  must  show  that  the  entry  was 
Vv'ithin  two  years  before  the  action  was 
brought.  Code  1899,  c.  50.  §  211.  The  record 
must  show  that  fact  to  sustain  a  judgment 
for  plaintiff.  Karnes  v.  Johnston,  58  W.  Va. 
595,    52    S.    B.    658. 

40.  Though  lease  restricted  the  right  of 
occupancy  and  use  to  but  a  small  portion. 
Camdpn  v.  West  Branch  Lumber  Co.  [W. 
Va.]    53   S.    E.   409. 

41.  See   5   C.   L.   1439. 

42.  Where  it  was  plain  that  defendant 
was  in  possession  as  a  tenant  and  not  un- 
der a  bona  fide  claim  of  ownership.  Clark 
V.  Tukey  Land  Co.  [Neb.]  106  N.  W.  328. 
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Parties.*^ — The  action  may  be  maintained  by  one  of  several  tenants  in  com- 
mon.**    The  person  in  possession  is  the  real  party  defendant.*^ 

Pleading.*^ — The  usual  rules  of  pleading  apply  to  a  large  extent.*^  The  com- 
plaint should  be  sufficiently  definite  to  enable  an  officer  to  readily  locate  the  premises 
from  the  description  therein  contained.*^  In  Alabama  the  complaint  need  not  in- 
clude a  claim  for  damages.*®  Special  pleas  of  matter  available  under  the  general 
issue  may  be  stricken.^"     Amendments  may  be  allowed  in  proper  cases.^^ 

Evidence.^^ — Though  possession  only  is  involved,  title  papers  or  other  oral  or 
documentary  proof  is  admissible  for  the  purpose  of  locating  the  premises^^  and  show- 
ing the  character  of  defendant's  entry  and  possession.^*  That  a  previous  suit  had 
been  brought  for  the  property  is  irrelevant  where  it  does  not  relate  to  the  forcible 
entry  or  to  title  to  the  land  in  controversy.^^  Plaintiff  must  prove  such  description 
of  the  premises  as  wall  enable  the  court  to  describe  the  same  in  its  judgment  wath 
such  accuracy  as  will  enable  the  officer  to  enforce  the  writ  issued  pursuant  thereto.^^ 

Tlie  judgment.^'^ — A  judgment  defective  as  to  description  of  the  premises  may 
be  aided  by  intendments  drawn  from  the  pleadings  or  other  parts  of  the  record.^^ 


43.  See    5    C.    L.    1439. 

44.  Error,  if  any,  in  receiving  parol  evi- 
dence that  one  of  the  tenants  had  trans- 
ferred his  interest  to  the  other  who  was 
plaintiff,  was  harmless.  Willis  v.  Weeks,  129 
Iowa,    .'")25.    105    N.    W.    1012. 

45.  Where  a  husband  abandoned  his  wife 
and  attempted  to  alienate  the  homestead,  the 
wife  was  the  real  party  defendant  in  an  ac- 
tion of  unlawful  detainer  by  the  husband's 
vendee  to  recover  the  land  which  was  in  the 
possession  of  the  wife.  Metz  v.  Schneider 
[Mo.    App.]    97    S.    W.    187. 

46.  See   5   C.   L.   1440. 

47.  A  complaint  alleging  that  defendant 
was  complainant's  lessee  by  virtue  of  a 
monthly  hiring  which  had  expired  is  incon- 
sistent with  a  right  in  complainant  to  en- 
force a  forfeiture  of  a  lease  executed  to  de- 
fendant by  complainant's  grantor.  Hartford 
Wheel  Club  v.  Travelers'  Ins.  Co.,  78  Conn. 
355,  62  A.  207.  Under  Mansf.  Dig.  §  3351 
and.  T.  Ann.  St.  1899.  §  2285)  relating  to 
forcible  entry  and  detainer  and  providing 
that  a  complaint  must  be  filed,  signed  by 
plaintiff  or  his  attorney:  and  §  5055  (§  3263) 
providing  that  a  complaint  must  be  verified, 
a  complaint  in  forcible  detainer  proceedings 
mu.st  be  verified.  Wilson  v.  Smith  [Ind.  T.] 
89  S.  W.  1009.  That  the  complaint  was  sign- 
ed by  another,  "agent,"  instead  of  "as  agent" 
held  not  fatal.  South  St.  Joseph  Town  Co. 
V.   Scott,   115  Mo.   App.   16,   90   S.  W.   727. 

48.  Description  of  the  land  as  being  in 
section  two  where  the  proof  showed  that  it 
was  in  section  three  was  a  fatal  variance 
and  was  not  cured  by  an  explanatory  state- 
ment in  the  affidavit.  Paden  v.  Gibbs 
[Miss.]  40  So.  871.  Any  description  by  which 
the  premises  can  be  readily  identified  and 
located  is  sufficient.  Held  sufficient.  Town 
of  Ovster  Bay  v.  Jacob,  109  App.  Div.  613, 
96  N.  Y.  S.  620.  The  fact  that  the  notice  to 
leave  and  the  complaint  subsequently  filed, 
did  not  correctly  describe  all  the  land  leas- 
ed to  defendants  did  not  bar  a  recovery  of 
the  tracts  which  were  correctly  described. 
Peddicord  v.   Berk    [Kan.]    86   P.   465. 

49.  A  complaint  for  forcible  entry  and 
detainer  in  the  form  prescribed  by  Code 
1896,    p.    948,    form    28,    need    not    contain    an 


averment  or  claim  for  damages.  Heltor  v. 
Ft.  Gaines  Oil  &  Guano  Co.  [Ala.]  39  So. 
925. 

50.  Where  an  action  of  forcible  entry  and 
detainer  is  removed  to  the  circuit  court  un- 
der Code  1896,  §§  2147,  2148,  the  plaintiff 
must  recover  on  the  strength  of  his  own 
title  as  in  ejectment,  and  in  such  case  where 
there  is  no  disclaimer  of  possession  the  only 
appropriate  plea  is  "not  guilty,"  and  hence 
special  pleas  of  matter  available  under  the 
general  issue  may  be  properly  stricken  o"n 
the  court's  own  motion.  Cooley  v.  U.  S.  Sav. 
&  Loan  Co.   [Ala.]   39  So.  515. 

51.  Where  the  complaint  was  founded  iiu- 
on  a  notice  which  failed  at  the  trial,  held 
not  error  to  permit  plaintiff  to  amend  so  as 
to  base  his  claim  upon  an  earlier  notice  serv- 
ed more  than  three  days  before  the  com- 
mencement of  the  action.  Best  v.  Frazier, 
16   Okl.   523.   85  P.   1119. 

r.::.     See  5  C.  L.  1440. 

53.  In  an  action  of  unlawful  entry  and 
detainer  plaintiff's  title  paper  held  properly 
admitted  in  evidence  as  showing  what  land 
plaintiff  claimed  and  the  boundaries  thereof. 
Williams  v.  Virginia-Pocahontas  Coal  Co. 
[W.  Va.]  53  S.  E.  923.  Being  a  possessory 
action  only,  title  is  not  involved,  but  surveys 
and  proof  of  occupation  are  admissible  mere- 
ly to  show  location  and  that  the  land  oc- 
cupied was  not  that  the  possession  of  which 
was  claimed.  Paden  v.  Gibbs  [Miss.]  40  So. 
871. 

54.  Where  defendant  claimed  to  have  en- 
tered peaceably  under  a  bond  for  a  deed 
executed  by  plaintiffs  who  were  the  owners 
of  the  premises  and  that  plaintiff  gave 
them  verbal  permission  to  take  possession, 
it  was  proper  to  admit  in  evidence  the  bond 
for  the  purpose  of  showing  the  character  of 
defendant's  entry  and  possession.  West  v. 
Comeaux    [Kan.]    85    P.    138. 

5,-;.     Fowler   v.    Prichard    [Ala.]    41    So.    667. 
rM.     Rockhold  v.  Doering,  122  111.  App.  194. 

57.  See   5   C.  L.    1440. 

58.  Adams  v.  Pacini,  119  111.  App.  428. 
The  entry  of  a  judgment  in  this  form:  "It 
is  considered  by  the  court  that  the  plaintiff 
should  have  and  recover  of  and  from  the 
said  defendant  the  right  of  possession  of  the 
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So,  also,  a  judgment  on  a  supersedeas  bond  which  fails  to  set  out  the  names  of  the 
sureties  against  whom  it  is  rendered  is  not  necessarily  void.^'*  An  error  in  the  form 
of  a  judgment  consisting  in  a  finding  as  to  the  title  to  the  premises  may  be  rejected 
as  surplusage. *'°  Where  only  a  portion  of  certain  premises  is  demanded  a  judgment 
for  that  portion  is  valid  though  the  verdict  finds  defendant  guilty  of  withholding  the 
entire  premises."^  Where  the  justice  has  jurisdiction  of  the  case  and  plaintiff  re- 
covers, he  is  entitled  to  possession  of  the  premises  in  any  event,^-  and  the  fact  that 
the  judgment  includes  rent  in  excess  of  the  jurisdictional  amount  renders  it  void 
only  as  to  the  part  relating  to  rent.°^  A  judgment  in  forcible  detainer  is  con- 
clusive as  to  the  breach  of  the  condition  of  a  lease  concerning  failure  to  surrender 
the  premises,  in  a  subsequent  action  to  recover  stipulated  damages  for  the  wrongful 
withholding  of  the  premises,*'*  but  ordinarily  it  does  not  bar  another  action  to  try 
•title  or  the  right  of  possession.^^  An  agreement  to  dismiss  a  traverse  of  the  inquisi- 
tion and  the  payment  of  past  due  and  future  rent  is  in  effect  an  agreement  that 
the  judgment  of  eviction  shall  be  set  aside.^'^  In  some  jurisdictions  before  a  writ 
of  possession  can  issue  an  affidavit  must  be  filed  stating  that  plaintiff  is  lawfully 
entitled  to  possession. "^  A  second  writ  of  possession  may  issue  where  the  sheriff 
fails  to  execute  the  first  one*'®  or  where  the  first  writ  is  returned  unserved  because 
of  plaintiff's  failure  to  file  a  bond."* 

Appeal'^  or  other  method  of  review  is  controlled  by  statute.'^^     Appellant  is  or- 


premisps  in  question  together  with  his  costs 
and  charges."  etc.,  thoiigli  not  commendable, 
could  be  sustained.  Id.  A  judgment  that 
"plaintiff  do  have  and  retain  possession  df 
the  premises  in  question"  thougli  not  com- 
mendable in  form,  held  sufficient  for  pur- 
pose of  execution  where  it  covild  be  made 
certain  by  reference  to  the  complaint  and 
the  transcript  and  where  it  followed  the 
language  of  tlie  verdict.  MoUitor  v.  Thorn 
Vn-   Co.,  lis  111.  App.   293. 

59.  A  judgment  on  a  supersedeas  bond  in 
forcible  entry  and  detainer  failing  to  set 
out  the  names  of  the  sureties  on  the  bond 
against  whom  the  judgment  was  rendered, 
while  informal,  was  not  fatally  defective 
provided  the  names  of  the  sureties  could  be 
made  certain  by  reference  to  the  bond.  Hel- 
ton V.  Ft.  Gaines  Oil  &  Guano  Co.  [Ala.]  39 
So.    925. 

eo.  Would  probably  not  of  itself  consti- 
tute reversible  error.  Rockhold  v.  Doering, 
122    111.    App.    194. 

61.  V\"liere  it  was  admitted  that  defend- 
ant withheld  possession  of  the  portion  de- 
manded.    Kessel   v.   Mayer,   118   111.  App.   267. 

62.  Under  Rev,  St.  1899,  §  4131,  conferring 
jurisdiction  of  actions  of  unlawful  detainer 
on  a  justice  of  the  peace,  and  §  4133.  a  plain- 
tiff, if  entitled  to  recover,  is  entitled  to  a 
judgment  for  possession  of  the  premises  and 
for  the  amount  of  rent  due  provided  the 
amount  does  not  exceed  the  justice's  juris- 
diction. South  St.  Joseph  Town  Co.  v.  Scott, 
115   Mo.   App.   16,    90    S.   W.   727. 

63.  Where  the  justice  had  jurisdiction  of 
cases  not  exceeding  foOO,  he  had  jurisdic- 
tion where  only  $262  was  claimed  for  rent, 
and  hence  a  judgment  for  $312  was  merely 
erroneous,  and  was  not  void  for  want  of 
jurisdiction.  South  St.  Joseph  Town  Co.  v. 
Scott,    115    Mo.    App.    16,    90    S.    W.    727. 

64.  Was  not  simply  an  estoppel  by  ver- 
dict and  so  conclusive  as  to  those  things  only 
which    were    necessarily    determined    by    or 


shown   to   have   been   involved   therein.     Kid- 
der  v.   Walker,   121   111.   App.    546. 

65.  Rev.  St.  §  6601,  providing  that  judg- 
ments either  before  a  jifstice  of  the  peace 
or  in  the  court  of  common  pleas  under  the 
forcible  entry  and  detainer  chapter,  "shall 
not  be  a  bar  to  any  further  action  brought 
by  either  party,"  is  not  class  legislation  and 
unconstitutional  because  in  the  interest  of 
landlords,  and  should  be  literally  construed. 
Laver  v.  Canfleld,   7  Ohio  C.  C.   (N.  S.)    389. 

66.  Marshall  v.   Davis    [Ky.]   91   S.  W.   714. 

67.  Mansf.  Dig.  §  5055  (Ind.  T,  Ann.  St. 
1899,  §  3260),  provides  that  before  a  writ  of 
possession  can  issue  tliere  must  be  filed  an 
affidavit  stating  that  plaintiff  is  lawfully  en- 
titled to  possession.  Held  an  affidavit  made 
in  February  and  filed  in  a  suit  commenced 
in  April  was  insufficient.  Wilson  v.  SmitR 
[Ind.   T.]    89   S.  W.   1009. 

OS.  On  evidence  that  the  sheriff  did  not 
dispossess  defendant  in  forcible  detainer 
proceedings  and  deliver  possession  to  plain- 
tiff it  T\-as  proper  to  quash  his  return  show- 
ing that  he  did  so  and  to  issue  an  alias  writ 
of  possession.  Smith  v.  Hardwick  [Ky.]  89 
S.  W.   724. 

60.  Where  a  writ  of  possession  is  issued 
under  Mansf.  Dig.  §  3351  (Ind.  T.  Ann.  St. 
1899,  §  2'2S5),  which  hafe  been  returned  un- 
served because  of  plaintiff's  failure  to  give 
a  bond  to  entitle  him  to  possession,  plain- 
tiff may  thereafter,  upon  proper  applica- 
tion, obtain  a  second  writ.  Wilson  v.  Smith 
[Ind.  T.]   89  S.  W.  1009. 

70.  See    5    C.    L.    14  40. 

71.  A  judgment  of  restitution  rendered  by 
a  city  court  as  authorized  by  §  1  of  a  special 
act  of  1905  (14  Sp.  Laws  p.  600,  c.  123)  is 
not  appealable  under  Gen.  St.  1902.  §  819, 
providing  that  writs  of  error  may  be  brought 
from  the  judgments  of  any  city  court  to  the 
supreme  court  of  errors,  and  §  788,  as 
amended  by  Pub.  Acts  1905,  p.  324,  c.  112, 
authorizing   an   appeal   when    one    is   entitled 
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dinarily  required  to  give  a  proper  bond.'=  It  is  his  duty,  also,  to  see  that  the  neces- 
sary papers  are  filed  with  the  transcript.''  The  appellate  court  may  render  judg- 
ment for  rent  pending  the  appeal.'^* 

§  2.  Criminal  responsibility.'''^ — Wliere  a  tenant  leaves  the  premises  at  the 
end  of  his  term,  the  landlord,  though  not  in  actual  occupancy,  is  to  be  regarded  as 
in  possession  and  a  third  person  who  enters  without  the  landlord's  consent  and 
violently  keeps  possession  with  menaces  and  force,  and  without  authoritv  of  law, 
is  guilty  of  forcible  detainer.'"  Actual  assault  upon  the  former  possessor  is  not 
essential.'^^ 

PORECI.OSTJRE  OF  MORTGAGES  OjV  LAND. 


§  1.  The  General  Risriits  aad  Defenses  to 
Poi-eolosiire  and  Remedies  Available  There- 
for (1678).  Rig-hts  and  Defenses  in  General 
(1078).  Accounting-  and  Amount  Due  (1682). 
Tender  (1683).  Presentation  to  Debtor's  Es- 
tate (1684).  Persons  Entitled  to  Foreclose 
(1684).      The   Remedies    (1684). 

§  3.  Foreelosure  by  Scire  Facias  and  By- 
Executory  Process  (1685).  Scire  Facias 
(16S5).      Executory  Process  (1685). 

§  3.  Sale  by  Trustee  in  Deed  or  Under 
POTi-er    (1685). 

A.  Rig-ht  and  Autliority  to  Sell   (1685). 

B.  Notice    (1687). 

C.  Sale   and   Deed    (1688). 

D.  Costs  and   Fees    (1688). 

§  4.  Entry  and  Possession  or  Possessory 
Action   (1688). 

§   5.      Strict  Foreelosure  (1688). 

§  6.  Foreclosure  by  Action  and  Sale 
(1688). 

A.  Right  of  Action  and  Nature  of  Rem- 

edy (1688).  Jurisdiction  (1689). 
Limitations       (1690).  Abatement 

(1692).  Leave  to  Sue  (1692;*.  Dis- 
continuance (1692). 

B.  Parties    and    Process    (1692).     Parties 

Plaintiff  (1692).  Parties  Defendant 
(1692).  New  Parties  and  Interven- 
tion  (1693).     The  Process  (1694). 

C.  Pleading-,   Trial,   and  Evidence    (1694). 

Bill,   Complaint,   or   Petition    (1694). 


Demurrer.  Plea,  or  Answer  (1695). 
Cross  Bills  and  Supplemental  Bills 
(1695).  Trial  and  Hearing  (1695). 
Evidence   (1696). 

D.  Decree  or  Judgment   (1697). 

E.  Sale    (1698).     On  Confirmation    (1699). 

Resale    (1700). 

F.  Receivership   in   Foreclosure   (1700). 

G.  Costs,   Fees,  and  Expenses   (1700). 
H.   Effect    of    Proceeding    (1701). 

§  7.  Defective  Foreclosures  and  Avoid- 
ance Thereof  (1702).  Defects  and  Irregu- 
larities (1702).  Grounds  Available  After 
Confirmation  (1704).  Fraud,  Accident,  or 
Mistake  (1704).  Modes  of  Attacking  Sale 
(1705).  Offer  of  Equity  (1706).  Rights  Un- 
der Invalid   Foreclosure    (1707). 

§  8.  Title  and  Rights  of  Purchaser  (1708). 
Purchases  by  Beneficiary,  Trustee,  or  the 
Like  (1711).  Agreements  to  Permit  Redemp- 
tion (1712).  A  Writ  of  Assistance  (1713). 
Remedies  to   Assert   or   Protect   Title    (1714). 

§  9.  The  Bid  and  the  Proceeds  of  Fore- 
closure (1714).  Bid  Money  or  Deposit  (1715). 
Accumulated  Rents  (1715).  Payment  and 
Distribution    (1715). 

§  10.  Personal  Liability  and  Judgment  for 
Deficiency    (1717). 

§  11.  Redemption  (1719).  Right  to  Pos- 
session Pending  Redemption  (1722).  Title 
and  Rights  Acquired  by  Redemption  (1723). 


§  1.     The  general  rights  and  defenses  to  foreclosure  and  remedies  available 
therefor.     Bights  and  defenses  in  gmeral.''^ — In  order  to  sustain  a  foreclosure  there 


to  a  writ  of  error.  The  remedy  is  by  writ 
of  error  under  §§  819,  1087,  providing  that 
where  a  -^vrit  of  error  shall  be  procuVed  by 
a  defendant  in  summary  process  he  shall 
give  a  bond  to  answer  for  rents.  Marsh  v. 
Burhans  [Conn.]  64  A.  739.  Transcript  filed 
in  circuit  court  on  dppeal  from  justice  court 
held  to  show  that  a  "complaint  in  writing" 
as  required  by  Rev.  St.  c.  57.  §  5,  was  filed 
in  the  justice  court  so  as  to  give  tlie  cir- 
cuit court  jurisdiction.  Hawthorne  v.  Car- 
tier  Lumber  Co.,   121  111.  App.  494. 

72.  Rev.  St.  1898,  §  3586.  providing  that 
an  appeal  may  be  taken  from  a  judgment  in 
forcible  entry  and  detainer  within  10  days, 
which  appeal  shall  not  stay  execution  un- 
less an  undertaking  is  filed  within  10  days, 
and  §  3587  making  applicable  to  forcible  en- 
try and  detainer  the  provisions  of  the  Code 
relative  to  civil  actions,  appeals,  etc.,  make 
§§   3747,   3748,   relating  to  appeals  from  jus- 


tice's court  applicable  to  an  appeal  from  a 
judgment  in  forcible  entry  and  detainer 
and  tlie  undertaking  provided  thereby  must 
be  given  to  perfect  the  appeal.  Hoffman  v. 
Lewis  [Utah]  87  P.  167.  An  appeal  bond 
executed  by  defendant  in  forcible  entry  and 
detainer  proceedings  before  a  justice  of  the 
peace  which  is  not  given  in  any  specific 
amount  but  merely  stipulates  that  the 
obligors  became  security  for  the  costs  of 
the  appeal  and  agreed  to  pay  such  judgment 
as  might  be  rendered  in  the  circuit  court  is 
a  mere  bond  for  costs  and  not  a  supersedeas 
within  Code  1896,  §  2145,  providing  that  in 
cases  of  forcible  entry  and  detainer  an  ap- 
peal bond  does  not  prevent  the  issue  of  writ 
of  restitution  unless  defendant  executes  a 
bond  for  twice  the  yearly  value  of  the  rent 
of  the  premises.  Helton  v.  Ft.  Gaines  Oil  & 
Guano  Co.  [Ala.]  39  So.  925. 
Failure   of   the   sureties  to  justify   renders 
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must  be  a  valid  mortgage^*  supported  by  a  sufficient  consideration,^"  and  a  default 
in  the  performance  of  the  conditions  of  the  mortgage.^^  Default  may  consist  of 
uonpayment  of  part  of  tlie  debt  secured^^  qj.  interest/^  but  default  in  payment  of 


the  appeal  ineffectual  and  there  is  no  dis- 
tinction in  this  respect  between  an  appeal 
from  a  judgment  rendered  by  a  iustice  of 
the  peace  in  forcible  entry  and  detainer  and 
an  appeal  from  a  justice  court  in  other  cases. 
Hoffman  v.  Lewis  [Utah]  87  P.  167.  Under 
Act  July  1,  1872,  providing  that  "the  court 
in  which  the  appeal  may  be  pending  may 
require  a  new  bond,"  etc.,  the  circuit  court 
acquire.s  jurisdiction  of  the  subject-matter 
and  of  the  appellant  when  the  bond  has  been 
entered  into  before  the  justice  and  the  bond 
and  the  transcript  have  been  duly  filed  in 
the  circuit  court;  and  where  in  such  case 
appellee  makes  a  voluntary  appearance  the 
circuit  court  lias  complete  jurisdiction,  and 
may,  at  the  same  term,  make  an  order  re- 
quiring the  surety  on  the  appeal  bond  to  jus- 
tify at  that  term,  and,  at  such  term,  dismiss 
the  appeal  for  failure  to  comply  with  such 
order.  Dickerson  v.  Johnson,  119  111.  App. 
325,    overruling   Baines   v.   Kelly.    73    111.    181. 

73.  Defendant  could  not  urge  that  appel- 
late court  had  no  jurisdiction  because  no 
written  f^omplaint  was  shown  in  the  justice's 
transcript.  Ha^vtl^orne  v.  Cartier  Lumber 
Co.,   121   111.  App.  494. 

74.  Under  Code  1896,  §  2146,  on  appeal 
by  defendant  to  the  circuit  court  plaintiff  is 
entitled  to  the  rent  of  the  premises  pend- 
ing the  appeal  if  he  recovers.  Sprouse  v. 
Story  [Ala.]  42  So.  23.  The  circuit  court  on 
appeal  from  the  justice  court  may,  on  plain- 
tiff's motion,  render  a  judgment  against  de- 
fendant for  the  value  of  the  rents  pending 
the  appeal  as  provided  by  Code  1896,  §  2146, 
though  there  is  no  claim  for  damages  in 
the  complaint.  Helton  v.  Ft.  Gaines  Oil  & 
Guano  Co.    [Ala.]    39   So.   925.  ' 

75.  See   3   C.   L.    14  37. 

7C.     Ellis  v.  State,   124  Ga.  91,  52   S.  E.  147. 

77.  If.  when  he  seeks  to  re-enter,  the 
conduct  of  the  accused  in  keeping  possession 
and  the  circumstances  connected  therewith 
oe  such  as  are  reasonably  calculated  to 
cause  the  former  occupant  to  believe  that 
should  he  persist  in  the  attempt  to  re-enter 
he  would  be  subjected  to  pliysical  violence 
the  offence  is  complete.  Ellis  v.  State,  124  , 
Ga.  91,  52  S.  E.  147.  Evidence  held  to  war-  j 
rant  verdict  of  guilty  of  forcible  detain- 
er.    Id. 

78.  See  5  C.  L.  1441. 

79.  A  decision   in  a  suit  In  equity  declar-  | 
Ing  a  mortgage  invalid  is  res  adjudicata  and  i 
is  a  good   defense  to  subsequent  scire  facias 
proceedings    to    foreclose.     Kay    v.    Gray,    30  i 
Pa.    Super.    Ct.    450.     Executory    process    will 
not    issue    to    enforce    mortgage    executed    in  ] 
firm   name  by  one  partner  without  authority 
from  the   other  partners.     Fontelieu  v.   Fon- 
telieu,  116  La.  SfiG.  41  So.  120. 

Statute  of  frauds:  Parol  agreement  to 
execute  mortgage,  though  coupled  with 
fraud  and  destruction  of  mortgage  previous- 
ly executed  between  the  parties,  cannot  be 
foreclosed.  See  Rev.  St.  1895.  art.  624.  Po-  ' 
arch  V.  Duncan  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   644,   91  S.  W.   1110. 

Mortgage    of    homestead    property    is    pro- 
hibited in  Texas,  and  a  recital  in  a  mortgage 


that  the  property  is  not  used  as  a  homestead 
will  not  estop  the  mortgagor  from  claiming 
the  homestead  where  the  property  was  in  his 
possession  and  was  actually  so  used  at  the 
time  of  the  execution  of  the  mortgage.  Mc- 
Gaughey  v.  American  Nat.  Bank  [Tex.  Civ. 
App.]   14  Tex.   Ct.   Rep.   350,   92  S.  W.   1003. 

SO.  Money  advanced  pursuant  to  a  con- 
tract void  under  the  liquor  laws  was  not  a 
valid  consideration.  "  Dierkes  v.  Widem-in 
[Mich.]  12  Det.  Leg.  N.  921,  106  N.  W.  735. 
Agreement  to  release  one  of  several  sureties 
from  all  liability  upon  payment  of  a  note  for 
a  certain  amount  less  than  his  pro  rata  lia- 
bility Vvas  sufficient  consideration  for  the 
note  and  a  mortgage  securing  it.  Chad- 
bourn  V.  Durham,  140  N.  C.  501,  53  S.  E.  348. 
Grantee  of  corporation  may  defend  suit  to 
foreclose  purchase-money  mortgage  on 
ground  that  corporation  had  no  power  to 
convey.  Lafferty  v.  Evans  [Okl.]  87  P.  304. 
Where  the  mortgagor  has  received  a  consid- 
eration for  the  execution  of  the  mortgage,  it 
is  no  defense  that  the  mortgage  was  execut- 
ed to  a,  party  other  than  the  real  beneficiary 
thereof.  Waterbury  v.  McKinnon  [C.  C.  A.] 
, 146    F.    737. 

Mortgage  by  married  woman:  Where  a 
married  woman  accepts  her  father's  succes- 
sion unconditionally,  she  cannot  evade  the 
foreclosure  of  a  mortgage  executed  by  her 
on  land  inherited  by  her  from  her  father  and 
securing  the  repayment  of  money  borrowed 
to  pay  a  debt  due  by  him.  on  the  ground  that 
she  ■was  not  benefited  by  the  consideration  of 
the  mortgage.  Pellerin  v.  Sanders,  116  La. 
616,   40   So.    917. 

Partial  failure  of  consideration t  When 
the  consideration  for  a  mortgage  upon  real- 
ty is  the  purcliase  price  of  personalty,  par- 
tial failure  of  consideration  may  be  pleaded 
in  a  suit  to  enforce  the  mortgage  lien.  The 
principle  announced  in  Reddick  v.  Mickler,  23 
Fla.  335,  2  So.  698,  does  not  control,  such 
principle  being  based  upon  the  technical 
rules  of  common  law  as  to  real  warranties, 
and  is  not  to  be  extended  to  guaranties  of 
personal  property.  Otis  v.  McCaskill  [Fla.] 
41    So.    458. 

Pleading  and  evidence:  As  to  pleading  fail- 
ure of  consideration  and  evidence  thereof 
see  post   §  6C,  Pleading,  Trial,  and  Evidence. 

51.  Chace  v.  Morse,  189  Mass.  559,  76  N. 
E.    142. 

52.  Mortgage  may  provide  for  foreclos- 
ure pro  tanto  in  event  of  default  in  payment 
of  any  part  of  the  debt  when  due.  Ford  v. 
Lewis  [Ala.]  41  So.  144.  A  provision  in  a  se- 
curity deed  for  accelerating  the  maturity  of 
the  debt  should  not  be  so  construed  as  to 
work  hardship  on  the  borrower  where  there 
has  been  a  bona  fide  effort  on  his  part  to 
comply  with  his  covenant,  and  the  circum- 
stances are  such  that  his  efforts  at  compli- 
ance were  apparently  acceptable  to  the  lend- 
er. In  such  a  case,  when  there  has  been 
no  waiver  of  the  covenant  by  the  lender, 
good  faith  requires  that  he  should,  before 
undertaking  to  enforce  the  provisions  of  the 
deed    accelerating   the  maturity   of  the   debt 
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one  instalment  will  not  mature  the  other  instalments  unless  so  provided  in  the 
mortgage/*  and  a  sale  under  a  power  of  sale  upon  default  as  to  one  instalment  ex- 
hausts the  power.^^  A  stipulation  that  the  mortgage  is  not  to  be  foreclosed  until 
the  maturity  of  the  last  instalment  of  the  debt  will  not  prevent  suit  on  each  instal- 
ment as  it  becomes  due,**^  or  a  suit  to  declare  the  instalments  due  to  be  a  lion  on 
the  land.^^  There  can  be  no  default  for  nonpaym.ent  when  the  debt  has  been  satis- 
fied,^* or  pending  an  unexpired  extension  of  the  time  of  payment.*'*  Mere  delay  in 
foreclosing  after  default  is  no  defense. ®°  A  party  cannot  take  advantage  of  a  de- 
fault caused  by  himself."^  A  general  warranty  estops  the  grantor  from  acquiring 
and  enforcing  a  mortgage  upon  the  property  conveyed/-  but  the  matter  may  be  set 
at  large  by  subsequent  conveyances.^^  Breach  of  covenant  by  the  vendor  is  a  de- 
fense to  the  foreclosure  of  a  purchase-money  mortgage.^*  A  paramount  title  cannot 
be  sot  up  by  the  mortgagor  or  his  privies/^  but  may  be  set  up  by  a  stranger/*'  or  even 


for  noncompliance  with  the  terms  of  the 
covenant,  afford  to  the  borrower  a  reasonable 
opportunity  to  fully  meet  his  obligations 
thereunder.  Provident  Sav.  Life  Assur.  Soc. 
V.  Georgia  Industrial  Co.,  124  Ga.  399,  52  S. 
E.   289. 

83.  Suit  to  foreclose  on  nonpayment  of  in- 
terest is  an  election  to  treat  the  principal 
as  duo.  Kilpatrick  v.  Germania  L'lfe  Ins. 
Co..  183  N.  Y.  163,  75  N.  E.  1124;  San  Gabriel 
"Valley  Bank  v.  Lake  View  Town  Co.  [Cal. 
App.]  86  P.  727.  After  having  made  such 
election  the  mortgagee  could  not  demand 
payment  of  a  bonus  provided  for  in  the 
mortgage  as  a  condition  to  the  right  to  pay 
the  debt  before  maturity,  and  the  mortgagor 
having  paid  such  bonus  in  order  to  secure 
the  release  of  the  mortgage  could  recover  it 
back.  Kilpatrick  v.  Germania  Life  Ins.  Co., 
183  N.  Y.  163,  75  N.  E.  1124.  The  mortgage 
and  the  note  secured  thereby  must  be  con- 
strued together  in  order  to  ascertain  the 
intention  of  the  parties  as  to  maturity  of  the 
debt  upon  nonpayment  of  interest.  San  Ga- 
briel Valley  Bank  v.  Lake  View  Town  Co. 
[Ca'l.    App.]    86   P.    727. 

84,  85.     Ford  v.  Lewis   [Ala.]    41   So.   144. 
S8.     Arnold  v.  McBride  [Ark.]  93  S.  W.  989. 

87.  Arnold  v.  McBride  [Ark.]  93  S.  W.  989. 
In  a  suit  of  this  kind  defendant  cannot  com- 
plain that  the  court  did  not  render  personal 
judgment  for  the  portion  of  the  debt  that 
was  due.     Id. 

88.  Payment  may  consist  of  either  pay- 
ment of  money  (White  v.  Black.  115  IMo.  App. 
28.  90  S.  W.  1153),  or,  with  the  consent  of 
the  parties,  its  equivalent  (Id.),  but  a  gift 
by  the  debtor  to  the  creditor  or  a  gift  of 
the  amount  of  the  obligation  by  the  creditor 
to  the  debtor  does  not  constitute  payment. 
(Id.).  Where  wife  allowed  husband  to  act 
as  her  agent  in  taking  a  mortgage  and  as- 
signing same,  she  was  bound  by  payments  to 
him.  Barry  v.  Stover  [S.  D.]  107  N.  W.  672. 
Assignee  of  mortgage  bound  by  payments  to 
mortgagee  before  notice  of  the  assignment. 
Id.  Joint  obligor  cannot  prevent  foreclosure 
by  paying  his  proportion  of  the  debt.  Pel- 
lerin  v.  Sanders,  116  La.  616,  40  So.  917.  Joint 
obligor  who  denies  all  liability  cannot  com- 
plain that  he  was  called  upon  to  pay  the 
whole  debt  instead  of  his  proportion  thereof. 

Payment  by  third  party:  Mortgage  debtor 
may,     by     collateral     agreement     with     third 


party,  have  the  claim  of  the  holder  of  the 
mortgage  debt  satisfied  without  extinguish- 
ing the  mortgage  debt  or  the  mortgage,  the 
party  paying  the  debt  in  such  case  being  sub- 
rogated to  the  rights  of  the  mortgagee. 
Pellerin   v.    Sanders,   116   La.    616,    40   So.    917. 

The  purchase  of  the  debt  by  inortsagor')* 
grrantee,  who  had  assumed  the  debt,  was  not 
a  payment  of  tlie  debt  where  the  purchase 
was  made  for  and  with  tlie  money  of  a  third 
party.     Neely  v.  Black   [Ark.]  96  S.  W.  984. 

Evidence:  See  post  §  6C,  Pleading,  Trial, 
and  Evidence. 

80.  Fontelieu  v.  Fontelieu,  116  La.  866,  41 
So.  120.  An  agreement  for  an  extension  of 
time  indorsed  on  the  back  of  the  mortgage 
note,  but  erased,  is  no  evidence  of  sucli  an 
extension  as  will  render  a  suit  to  foreclose 
premature,  where  there  is  no  evidence  as  to 
how  and  bv  whom  the  erasure  was  made. 
Jackson  v.  Grosser,  218  111.  494,  75  N.  E.  1032. 

90.  Lapse  of  twenty  years  is  not  alone 
sufficient  to  take  the  case  to  the  jury  on  the 
question  of  payment.  Brownell  v.  Oviatt 
[Pa.]    64   A.    670. 

91.  Default  caused  by  mortgagee.  See 
Civ.  Code  §  1511.  McCue  v.  Bradbury  [Cal.] 
84  P.  993.  When  mortgagee  did  not  object 
to  a  tender  as  made,  he  could  not  claim  a 
default  on  account  .of  the  insufficiency  of  the 
tender.      Id. 

03.  Though  the  covenant  against  en- 
cumbrances excepts  the  mortgage.  Tappan 
V.  Huntington    [Minn.]    106  N.  W.   98. 

93.  A  conveyance  of  the  premises  by  a 
subsequent  grantee,  subject  to  mortgages  on 
the  same  which  are  duly  recorded,  operates 
as  an  estoppel  against  the  former  estoppel 
and  sets  the  matter  at  large,  and  the  mort- 
gage becomes  enforceable  in  the  hands  of 
the  original  grantor  or  his  assignee.  Tap- 
pan  V.  Huntington    [Minn.]    106    N.  W.   98. 

94.  Covenant  for  quiet  possession.  Cas- 
sada  V.  Stabel,  98  App.  Div.  600,  90  N.  Y.  S. 
533.  When  purchaser  holding  a  deed  with 
covenant  for  quiet  possession  is  evicted  by 
grantor,  he  may  not  only  defend  foreclosure 
by  grantor  of  the  purchase-money  mortgage, 
but  may  recover  back  the  principal  of  the 
purchase  money  already  paid.  Id.  Defend- 
ant not  entitled  to  damages  on  account  of 
prior  mortgage  executed  by  vendor  where 
complainant  tenders  the  satisfaction  of  such 
m.ortgage.  Philip  V.  Stearns  [S.  D.]  105  X> 
W.   467. 
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by  a  party  to  the  mortgage  where  such  party  is  not  personally  bound  by  the  covenants 
therein.^^  A  bona  fide  purchaser  of  the  mortgage  debt  is  chargeable  with  notice 
of  all  defects  in  the  mortgagor's  title  which  appear  in  the  record  chain  of  title. ^^ 
Fraud  in  collateral  transactions^^  or  in  transactions  merged  in  the  mortgage  transac- 
tion^ is  no  defense.  If  the  complainant  can  make  out  a  prima  facie  case  without 
developing  the  fraud,  neither  the  mortgagor  nor  his  privies  can  defend  on  the 
ground  that  the  mortgage  was  in  fraud  of  creditors.^  Mistake  is  no  defense  unless 
it  is  mutual.^  Fraud  or  mistake,  when  relied  on  as  a  defense,  must  be  pleaded.* 
In  the  absence  of  such  an  agreement  between  the  mortgagee  and  the  mortgagor's 
grantee,^  the  sale  of  the  mortgaged  property  by  the  mortgagor  and  the  assumption  of 
the  debt  by  the  grantee  is  no  defense  to  a  suit  against  the  former.® 

A  mortgage  may  be  foreclosed  for  the  benefit  of  the  assignee  of  the  mortgage 
debt,'^  but  an  assignment  of  a  mortgage  securing  a  non-negotiable  debt  is  without 
prejudice  to  any  defense  existing  at  the  time  of  the  assignment  or  before  notice 
thereof.*  One  of  several  joint  mortgagors  cannot  defend  on  the  ground  of  want 
of  interest  in  the  property  on  the  part  of  the  others.^  Under  certain  circumstances 
stockholders  may  defend  foreclosure  proceedings  against  the  corporation.^" 


95.  Gilman  v.  Crossman  [Neb.]  106  N.  "W. 
769. 

96.  Gilman  v.  Crossman  [Xeb.]  106  N.  "W. 
769.  Under  the  Codes,  where  both  law  and 
equity  jurisdiction  are  vested  in  the  same 
court  and  provision  is  made  for  the  bringing 
in  of  all  parties  interested  in  or  claiming 
an  interest  in  the  property,  the  question  of 
title  may  be  litigated  and  interested  parties 
who  are  brought  in  may  defend  by  setting 
up  adverse  title.  City  of  Covington  v.  Fer- 
guson   [Ind.]   78  N.  E.   241. 

Laches  in  asserting  title:  One  who  holds 
the  legal  title  to  real  property  is  not  guilty 
of  laches  which  will  prevent  him  from  as- 
serting the  invalidity  of  a  mortgage  thereon, 
in  defense  of  a  suit  to  foreclose  the  same, 
merely  because  he  has  not  instituted  a  suit 
to  avoid  the  mortgage.  It  is  time  enough  for 
him  to  present  his  objection  to  the  mortgage 
when  it  is  attempted  to  be  asserted  against 
his  legal  title.  Burns  v.  Cooper  [C.  C.  A.] 
140    P.    273. 

97.  Where  the  covenants  of  a  married  wo- 
man in  joint  mortgage  by  her  and  her  hus- 
band do  not  operate  to  bind  her  personally, 
or  her  separate  estate,  they  do  not  operate  to 
estop  her  from  claiming  an  interest  in  the 
property  described  in  the  mortgage  lawfully 
acquired  by  her  after  the  date  of  the  mort- 
gage freed  from  its  lien.  Burns  v.  Coop- 
er [C.  C.  A.]  140  F.  273.  A  married 
woman  is  not  bound  by  the  covenants  in  a 
deed  or  mortgage  where  she  joins  with  her 
husband  in  making  the  same  for  the  sole 
purpose  of  releasing  her  dower  interest. 
Section  4806,  Comp.  St.  1903.  Pochin  v.  Con- 
ley   [Neb.]   104  N.  W.  878. 

98.  Burns  v.  Cooper   [C.  C.  A.]   140  F.  273. 

99.  That  the  real  mortgagee  procured  the 
execution  of  the  mortgage  to  a  nonresident 
in  order  to  evade  the  state  tax  on  mortgages 
was  no  defense  to  suit  to  foreclose  by  the 
nominal  mortgagee.  Waterbury  v.  McKln- 
non   [C.   C.   A.]    146   F.    737. 

1.  Where  the  mortgagee  procured  the 
conveyance  of  the  debtor's  property  to  the 
latter's  wife  in  order  to  defraud  the  latter's 
creditors,   and  the   debtor  and   his  wife   then 
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mortgaged  the  property,  upon  a  sufficient 
consideration,  to  the  mortgagee.  Cohn  v. 
Pitzele.   117  111.  App.  342. 

2.  Wife  to  whom  the  property  had  been 
assigned  as  separate  support  could  not,  as 
the  owner  of  the  equity  of  redemption,  at- 
tack the  mortgage.  Lefmann  v.  Brill  [C.  C. 
A.]  142  F.  44.  Nor  could  the  wife  attack  the 
mortgage  in  her  capacity  as  a  creditor,  it 
not  appearing  that  she  had  any  unsatisfied 
judgment  or  decree  according  her  mainten- 
ance.    Id. 

3.  Defendant  could  not  defend  on  ground 
that  she  did  not  know  mortgage  contained 
a  recital  that  the  property  was  not  the  liome- 
stead  of  herself  and  husband,  where  plain- 
tiff  did   not    know   of   defendant's    ignorance. 

I  iVIcGaughey  v.  American  Nat.  Bank  [Tex.  Civ. 
i  App.]    14   Tex.   Ct.   Rep.   350.   92   S.   W.    1003. 

4.  McGaughey  v.  American  Nat.  Bank 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  350,  92  S. 
W.    1003. 

I  5.  Payment  of  interest  a  few  days  in  ad- 
I  vance  and  payment  at  an  increased  rate  do 
1  not  necessarily  show^  such  a  binding  con- 
'  tract  between  the  mortgagee  and  the  mort- 
gagor's grantee,  who  paid  the  interest,  as 
I  will  release  the  mortgagor.  Smythe's  Es- 
:  tate  v.  Evans,  209  111.  376,  70  N.  E.  906. 
I  6.  Neely  v.  Black  [Ark.]  96  S.  W.  984. 
The  original  debtor's  remedy  in  such  case  is 
'  a  suit  in  equity  to  compel  his  grantee  to 
I  pay  the  debt.     Id. 

7.  "Where  proceedings  were  instituted  to 
foreclose  a  mortgage  in  the  name  of  the 
original  mortgagee,  for  the  use  of  certain 
persons  to  whom  it  was  alleged  that  the  se- 
curity notes  had  been  transferred,  and  no 
effort  was  made  to  cut  off  any  defense  which 
the  mortgagor  might  have,  and  a  mere  denial 
that  the  title  to  the  notes  was  in  the  usees, 
and  an  allegation  that  they  held  such  notes 
only  as  securities,  did  not  furnish  any  valid 
defense  to  the  foreclosure.  Montgomery  v. 
King,    125    Ga.    388,    54    S.   B.    135. 

8.  Rev.  Code  Civ.  Proc.  §  81.  Barry  v. 
Stover    [S.   D.]    m    N.    W.    672. 

9.  If  the  alle"ed  owner  is  sole  owner,  he 
will    be    bound    by    his    mortgage    and    will, 
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The  lex  fori  controls  as  to  what  constitutes  a  def ense.^^ 

In  a  proper  case  equity  will  enjoin  a  foreclosure.^-  The  mortgagee  may  be  a 
proper  or  necessary  party  to  the  injunction  suit,  though  he  has  assigned  the  mort- 
gage.^^  In  a  suit  to  enjoin  sale  after  tender,  an  offer  to  pay  the  amount  due  is  sufficient 
without  paying  the  money  into  court.^*  A  widow  may  redeem  land  from  a  mortgage 
executed  by  her  deceased  husband,  and  hence  may  enjoin  a  sale  after  a  valid  tender 
by  her^"  though  her  dower  has  not  been  assigned^^  and  though  she  has  joined  in  the 
mortgage  in  release  of  dower  ;^'^  and  her  right  to  redeem  and  hence  to  the  injunction 
will  not  be  affected  by  a  second  mortgage  by  her  husband  in  which  she  did  not  join,^** 
nor  will  she  be  required  to  pay  off  the  second  mortgagee^^  or  an  open  account  due 
the  first  mortgagee,-"  and  in  such  a  suit  the  rights  of  heirs  of  the  husband  who  are 
not  parties  need  not  be  considered.^^ 

Accounting  and  amount  due.-- — An  account  stated  is  not  conclusive  where  it 
is  founded  upon  erroneous  calculation,-^  but  in  the  absence  of  fraud,  accident,  or 
mistake,  the  notes  secured  by  the  mortgage  are  conclusive  as  to  the  amount  due  at 
the  time  of  the  execution  of  the  mortgage.-*  An  assignee  of  the  equity  of  redemp- 
tion cannot  demand  an  accounting  as  to  funds  placed  in  the  hands  of  the  mortgagee 


furthermore,  be  estopped,  as  to  persons  rely- 
ing on  the  joint  ownership,  to  deny  the  in- 
terest of  his  co-mortgagors.  Pellerin  v. 
Sanders,  116  La.  616,  40  So.  917. 

10.  Where  tliere  was  no  board  of  direct- 
ors to  whom  application  to  defend  might  be 
made.  Frederick  Milling  Co.  v.  Frederick 
Farmers'  Alliance  Co.  [S.  D.]  106  N.  W.  298. 
See  Corporations,  7  C.  L..  862.  While  it 
might  have  been  more  regular  to  have  set 
aside  a  foreclosure  decree  against  a  corpora- 
tion entered  upon  the  stipulation  of  the 
president,  and  then  to  have  permitted  the 
stockholders  to  come  in  by  intervention,  an 
order  permitting  the  stockholders  to  defend 
as  representatives  of  the  corporation  was  not 
reviewable  on  an  appeal  from  a  motion 
denying  plaintiff's  motion  to  vacate  an  order 
to  show  cause  why  the  judgment  should  not 
be  set  aside.  Frederick  Milling  Co.  v.  Fred- 
erick Farmers'  Alliance  Co.  [S.  D.]  106  N.  W. 
298 

11.  Failure  to  comply  with  Massachusetts 
law  requiring  assignee  of  mortgage  to  give 
notice  of  the  assignment  not  available  as  a 
defense  in  South  Dakota.  Barry  v.  Stover 
[S.    D.]    107    N.    W.    672. 

12.  Where  sale  would  be  invalid.  Witt- 
meier  v.  Tidwell  [Ala.]  40  So.  963.  Injunc- 
tion against  foreclosure  of  a  mortgage  by 
defendant  in  specific  performance  suit  relat- 
ing to  the  mortgaged  property  held,  under 
the  evidence,  properlv  denied.  Sire  v.  Long 
Acre  Square  Bldg.  Co.,  50  Misc.  29,  100  N.  Y. 
S.  307.  ^^      ^ 

mder  ]Vorth  Dakota  statute:  The  term 
"mortgagor."  as  used  in  §  5845,  Revised 
Codes  of  1S99,  includes  within  its  meaning 
anv  person  claiming  title  to  the  mortgaged 
premises  under  and  in  privity  with  the  orig- 
inal mortgagor.  Scott  v.  District  Ct.  of 
Fifth  Judicial  Dist.  [N.  D.]  107  N.  W.  61. 
That  an  action  to  foreclose  a  mortgage  is 
barred  by  the  statute  of  limitations  is  one  of 
the  defenses  which  may  be  shown  as  a 
ground  for  enjoining  a  foreclosure  by  adver- 
tisement under  §  5845  of  the  Revised  Codes 
of  1899  Id  A  purchaserffcf  land  at  a  tax 
sale    cannot    avail    himself    of    the    ex    parte 


I  remedy  by  §   5845,   Revised  Codes  of  1899,  to 
1  enjoin    the    foreclosure    of    a    mortgage.     Id. 
I  Although  the   law  now  appearing  as    §    5845, 
!  Revised   Codes   of   1899,   was   the   first  adopt- 
•  ed    by    the    legislature    of    Dakota    Territory 
in   1883,  after  defendant's  mortgage  contain- 
ing the  power  of  sale  yvas  given,  the  obliga- 
tion   of    the    mortgagee's    contract    was    not 
thereby    impaired,    nor    was    the    mortgagee 
j  thereby  deprived  of  any  property  right  with- 
out due  process  of  law.     Id. 

Proce«lure  upon  dissolution:  When  there 
is  proof  of  payments  the  injunction  should 
not  be  dissolved  without  fixing  .the  amount 
due  on  the  mortgage  debt.  Gray  v.  Bryson 
[Miss.]  39  So.  694.  The  appellate  court  could 
not  render  a  decree  as  to  the  amount  due, 
the  trial  court  not  having  passed  on  the 
question.      Id. 

Bar  ot  limitations  as  grround  for  injunction 
against  exercise  of  power  of  sale.  See  post 
§  3A,  Right  and  Authority  to  Sell. 

Injunction  on  account  of  insuflicient  ad- 
vertisement:    See  post  §  3B.  Notice. 

13.  Where  a  bill  to  enjoin  sale  averred 
that  mortgagee  had  assigned  the  mortgage, 
but  it  appeared  that  his  title  was  not  divest- 
ed by  the  assignment,  he  was  a  proper,  if  not 
a  necessary,  party.  Wittmeier  v.  Tidwell 
[Ala.]    40   So.   963. 

14.  Wittmeier  v.  Tidwell  [Ala.]  40  So.  963. 
See  post  this  section,  subd.   Tender. 

15.  16.  Hays  v.  Cretin,  102  Md.  695,  62  A. 
1028. 

17.  In  such  case  her  inchoate  right  to 
dower  is  released  only  as  to  the  mortgagee, 
and  she  mav  assert  it  as  against  others  by 
redeeming  the  land.  Hays  v.  Cretin,  102  Md. 
695,    63   A.   1028. 

18.  19,  20.  Hays  v.  Cretin,  102  Md.  695,  63 
A.   1028. 

21.  The  only  question  in  such  case  is  the 
ri°-ht  to  redeem  as  distinguished  from  subro- 
gation. Hays  v.  Cretin,  102  Md.  695,  63  A. 
1028. 

22.  See  5  C.  L.  1443. 

23.  Smith  v.  Allmon   [S.  C]   54  S.  E.  1014. 

24.  Cohn  v.  Pitzele,  117  111.  App.  342. 


7  Cur.  Law.    FORECLOSURE  OF  MORTGAGES  OX  LAXD  8  1. 


1G83 


by  the  mortgagor  for  a  purpose  entirely  disconnected  with  the  mortgage."  The 
finding  of  the  trial  court  as  to  the  amount  due  will  not  be  disturbed  where  it  is  sus- 
tained by  the  evidence.-^ 

Defendant  may  offset  against  the  debt  damages  accruing  from  the  wrongful 
suing  out  of  a  writ  of  sequestration  by  plaintiff  and  the  dispossession  of  defendant 
thereunder.-^ 

Tender?^ — An  unconditional  tender  on  the  law  day  of  the  mortgage  discharges 
\l\Q.  mortgage.^®  The  tender  must  include  attorney's  fees  provided  for  by  the  mort- 
gage.^" Tender  must  he  alleged,^^  but  the  money  need  not  be  paid  into  court,  an 
offer  to  pay  being  sufficient."^  Any  one  entitled  to  redeem  may  make  a  valid  ten- 
der.^^  A  tender  may  be  made  effective  as  against  a  purchaser  at  foreclosure  sale  by 
giving  him  notice  before  or  at  the  sale.^*  The  sufficiency  of  a  tender  is  waived  by 
failure  to  object,  and  a  default  cannot  thereafter  be  asserted  on  account  of  such 


25.  Lefmann  v.  Brill   [C.  C.  A.]   142  F.  44. 

26.  Evidence  in  suit  for  accounting  from 
mortgagee  who,  after  the  death  of  the  mort- 
gagor, had  come  into  possession  of  the  land 
under  deed  from  the  widow  and  heirs,  held 
insufficient  to  sustain  finding  that  certain 
payments  had  been  made  on  the  mortgage. 
Morris  v.  Anderson  [Mich.]  12  Det.  Leg.  N. 
709,  105  N.  V^^  773.  Finding  that  the  debt  se- 
cured by  a  first  mortgage  was  not  discharged 
by  a  second  mortgage  between  the  same  par- 
ties held  sustained  by  the  evidence.     Id. 

27.  Blake  v.  Lowry  [Tex.  Civ.  App.]  15 
Tex.   Ct.   Rep.    728.   93  S.  W.   521. 

28.  See  5   C.  L.  1443. 

29.  Dickerson  v.  Simmons  [N.  C]  53  S.  E. 
850. 

Injunction  will  issue  to  restrain  sale  after 
valid  tender.  V\"ittmeier  v.  Tidwell  [Ala.] 
40  So.  963.  Where  bill  does  not  show  that 
the  alleged  tender  ^\-as  made  before  steps 
taken  to  foreclose,  failure  to  allege  tender  of 
attorneys'  fees  provided  for  in  mortgage  was 
a  fatal  defect.     Id. 

Note  on  a  tender  after  maturity:  "As  to 
the  effect  of  a  tender  made,  as  in  this  case, 
after  maturity,  there  is  m.uch  conflict  of  au- 
thority in  those  jurisdictions  where  the  mort- 
gage is  treated  simply  as  a  security  to  a 
debt.  The  rule  i«  that  a  mortgage  is  dischar- 
ged by  a  proper  tender  made  at  any  time  be- 
fore the  foreclosure,  and  that  a  sale  under 
the  power  is  void.  In  those  more  numerous 
jurisdictions  where  the  common-law  doc- 
trines prevail,  the  lien  of  the  mortgage  is 
not  discharged  by  the  tender,  the  only  effect 
being  to  arrest  the  accruing  of  interest  and 
to  free  the  debtor  from  future  costs.  If  the 
mortgagor  desires  by  his  tender  to  discharge 
the  lien  when  it  is  not  accepted,  he  must 
bring  his  suit  by  redemption  and  pay  the 
m.oney  into  court.  North  Carolina.  Massa- 
chusetts.'  New  Jersey,  and  other  states  are 
classified  as  jurisdictions  which  adhere  to  the 
common  law.  20  A.  &  E.  Enc.  Law  [2d  Ed.] 
1063.  In  the  first  named  jurisdictions  It  is 
held  that,  where  tender  is  made  after  the  law 
day.  a  sale  under  the  power  is  void  even  as  to 
bona  fide  purchaser  for  value.  Cameron  v. 
Irwin,  5  Hill  [N.  Y.]  272-276;  Pingree,  Mortg. 
§  1342.  The  contrary  is  held  in  Massa- 
chusetts and  some  other  courts  which  adhere 
to  the  common  law.  Jones,  Mortg.  §  1798,  and 
cases  cited.  Those  courts  regard  the  power 
as  one  coupled  with  an  interest  which  cannot  i 


be  revoked,  and  hold  that  a  sale  under  the 
power,  after  an  accepted  tender,  transfers 
the  legal  title  to  the  purchaser,  and  that  the 
tender  is  merely  a  foundation  for  a  suit  in 
equity  for  redemption.  It  seems,  therefore, 
that  in  those  a  bona  fide  purchaser  for  value 
and  without  notice  of  tender  gets  a  good 
title.  It  Is  also  held  that  a  mortgagor  who 
has  notice  of  an  intended  sale  and  allows  it 
to  proceed  without  objection  cannot  after- 
wards show  a  tender  or  even  a  payment  in 
full  of  the  mortgage  debt,  and  thereijy  defeat 
the  title  of  a  bona  fide  purchaser  for  value 
without  notice.  Cranston  v.  Crane,  97  Mass. 
459,  93  Am.  Dec.  106;  Jones,  Mortg.  §  1798. 
It  has  been  determined  expressly  by  this 
court  that  'The  unaccepted  tender  of  the 
amount  due  on  the  debt,  secured  by  mort- 
gage, does  not  discharge  the  lien  of  the 
mortgage  unless  the  tender  be  kept  good, 
and  the  money  paid  into  court.  Its  only  ef- 
fect is  to  stop  interest  and  costs  accruing 
after  tender.'  Parker  v.  Beasley,  116  N.  C.  1, 
21  S.  E.  355,  33  L.  R.  A.  231." — From  Dick- 
erson V.   Simmons    [N.   C]    53   S.  E.   850. 

30.  Dickerson  v.  Simmons  [N.  C]  53  S. 
E.    850. 

31.  An  averment  that  the  amount  called 
for  by  the  mortgage  was  tendered,  without 
any  averment  as  to  what  such  amount  was, 
is  insufficient,  being  a  mere  conclusion. 
Wittmeier  v.  Tidwell    [Ala.]    40  So.   963. 

32.  In  suit  to  enjoin  sale  after  tender. 
Wittmeier   v.    Tidwell    [Ala.]    40    So.    963. 

Note:  "The  phrase,  'keeping  his  tender 
good,'  does  not  mean  that  defendant  must 
have  paid  the  money  into  court.  It  seems 
that  payment  into  court  is  only  authorized 
or  required  when  there  is  a  statute  requir- 
ing it  or  when  there  is  a  suit  pending  to 
redeem  the  land,  and  where  the  effect  is  to 
discharge  the  mortgage  lien.  But  the  debt- 
or must  be  ready,  able,  and  willing  at  all 
times  to  pay  the  debt.  He  may  retain  the 
money  in  his  own  possession,  but  the  iden- 
tical money  need  not  be  kept  on  hand.  and. 
if  by  making  use  of  the  money  he  is  not 
ready  to  .pay  the  debt  in  current  money  at 
any  time  when  requested,  the  effect  of  the 
tender  is  destroyed." — From  Dickerson  v. 
Simmons    [N.    C]    53    S.    E.    850. 

33.  Tenant  in  common.  Dickerson  v. 
Simmons  [N.  C]  53  S.  E.  850.  Mortgagor's 
grantee.     Id.     See    post    §    11,    Redemption. 
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insufficiency.^^  The  question  of  tender  as  a  condition  to  a  suit  to  redeem  from  sale 
is  treated  elsewhere.^'' 

Presentation  to  debtor's  estate.^'' — Where  no  deficiency  judgment  is  sought 
against  the  decedent's  estate,  presentation  of  a  mortgage  debt  is  not  a  condition 
precedent  to  the  right  to  foreclose.^^ 

Persons  entitled  to  /orec/ose.^^— Complainant  must  have  a  substantial  interest 
in  the  subject-matter  of  the  suit."  The  legal  holder  of  notes  is  prima  facie  the 
owner  thereof  and  as  such  may  foreclose  a  mortgage  securing  them/^  but  this  prima 
facie  right  may  be  rebutted.*^  The  equitable  owner  of  the  mortgage  may  foreclose 
it.*^  So  also,  the  beneficiary  of  a  deed  of  trust  is  entitled  to  have  it  foreclosed,** 
subject,  however,  to  the  provisions  of  the  deed  in  this  regard.*^ 

The  remedies'^^  for  foreclosure  are  particularly  discussed  in  other  sections  of 
this  topic. *^  In  some  states  the  holder  of  a  claim  secured  by  a  mortgage  is  confined 
by  statute  to  a  single  remedy  or  suit,*^  while  in  others  he  has  several  remedies  which 
he  may  pursue  concurrently  or  successively  until  he  obtains  satisfaction,*®  the  only 
limitation  being  that  there  can  b.e  but  one  satisfaction.^"     Thus,  in  Georgia  and 


34.  Dickerson  v.  Simmons  [N.  C]  53  S. 
E.    850. 

35.  McCue    V.    Bradbury    [Cal.]    84    P.    993. 

36.  See    post    §    11,   Redemption. 

37.  See  5  C.  L.  1443. 

38.  Code  Civ.  Proc.  §  1500.  Heeser  v. 
Taylor,  1  Cal.  App.  619,  82  P.  977;  Way  v. 
Shawer  [Cal.  App.]  84  P.  283;  Fox  v.  Ber- 
nard [Nev.]  85  P.  351.  A  deed  of  trust  on  a 
homestead  to  secure  a  debt  is  not  a  lien  or 
encumbrance,  within  Code  Civ.  Proc.  §  1475, 
requiring  debts  secured  by  "Hens  or  encum- 
brances" on  a  homestead  to  be  presented  to 
the  decedent's  estate.  See  Civ.  Code  §§  1114, 
2872,  and  Code  Civ.  Proc.  §  1180,  defining- 
liens  and  encumbrances.  Weber  v.  McClev- 
ertv    [Cal.]    86   P.   706. 

39.  See    5    C.    L.    1443. 

40.  Bennett  v.  First  Nat.  Bank,  117  111. 
App.    382. 

41.  Bennett  v.  First  Nat.  Bank.  117  111. 
App.  382.  Such  right  is  not  affected  by  an 
arrangement  between  sucli  liolder  and  his 
assignor  whereby  the  latter  undertakes  to 
reimburse  the  former  in  the  event  of  fail- 
ure to  collect.  Id.  Question  as  to  whether 
the  mortgage  note  was  endorsed  by  the  payee 
or  by  her  husband  was  Immaterial  where  it 
appeared  that  he  was  acting  as  her  agent. 
Barry  v.   Stover    [S.   D.]    107   N.   W.    672. 

42.  Bennett  v.  First  Nat.  Bank,  117  111. 
App.  382.  Evidence  held  to  show  that  the 
notes  secured  by  the  mortgage  sought  to 
be  foreclosed  were  owned  by  the  defendant. 
Id. 

43.  Sprague  v.  Lovett  [S.  D.]  106  N.  W. 
134.  Where  a  party  advanced  money  to  pay 
off  a  mortgage,  intending  to  take  an  assign- 
ment of  the  same,  but  through  mistake  the 
note  was  marked  paid,  he  was  nevertheless 
the  equitable  owner  of  the  mortgage  and 
note  and  as  such  was  entitled  to  foreclose. 
Id.  -  . 

44.  Allen  v.  Pierson.  113  App.  Div.  586, 
100  N.  y.  S.  451.  See  post  §  3A,  Right  and 
Authority  to  Sell;  post  §  6 A,  Right  of  Action 
and  Nature  of  Remedy.  Creditor  entitled  to 
foreclose  mortgage,  giving  surety  on  mort- 
gage note  or  "other  legnl  owner  or  holder" 
the  right  to  foreclose.     Harwell  v.  Harbison 


[Tex.    Civ.   App.]    16   Tex.    Ct.   Rep.    510,    95   S. 
W.   30. 

45.  Provision  that  forclosure  could  be  had 
only  at  instance  of  majority  in  amount  of 
creditors  secured.  Allen  v.  Pierson,  113  App. 
Div.    586,    100    N.    Y.    S.    451. 

46.  See   5   C.  L.    1443. 

47.  See  post  §§  2,  3,  4,  5,   6. 

48.  Fryer  v.  Fryer  [Neb.]  105  N.  W.  712. 
In  an  action  to  foreclose  a  real  estate  mort- 
gage, the  plaintiff  is  required  to  allege  and 
prove,  as  against  the  owner  of  the  equity  of 
redemption,  that  no  proceedings  at  law  have 
been  laid  for  tlie  recovery  of  the  debt  se- 
cured by  the  mortgage.  McDowell  v.  Markey 
[Neb.]  108  N.  W.  152.  Under  Code  Civ.  Proc. 
§  1628,  no  action  can  be  maintained  on  a 
mortgage  debt  pending  or  after  foreclosure, 
without  leave  of  the  court  in  which  the 
foreclosure  is  pending  or  w^as  had.  La- 
Grave  V.  Hellinger,  109  App.  Div.  515,  96  N. 
T.  S.  564;  Robert  v.  Kidansky.  97  N.  Y.  S.  913. 
Code  Civ.  Proc.  §  726,  providing  that  an  ac- 
tion to  foreclose  shall  be  the  sole  remedy 
for  the  recovery  of  a  debt  secured  by  a  mort- 
gage, does  not  apply  where  the  mortgaged 
property  is  situated  in  a  foreign  state.  In 
such  case  a  personal  action  against  the  debt- 
or will  lie.  McGue  v.  Rommel,  148  Cal. 
539,  83  P.  1000.  Where  the  mortgage  is  void, 
a  statute  requiring  mortgage  to  be  enforced 
before  suing  on  debt  secured  thereby  does 
not  apply.  Mantle  v.  Dabney  [Wash.]  87 
P.   122. 

49.  .Wyman  v.  Friedman,  120  111.  App.  543. 
See  post  §   6D,  Decree  or  Judgment. 

50.  Black  V.  Thompson,  120  111.  App.  424. 
Where,  in  a  suit  upon  a  note  purporting  to 
be  secured  by  mortgage,  the  plaintiff  alleges 
that  he  reserved  his  mortgage  rights,  but 
does  not  pray  that  such  reservation  be  ac- 
corded or  that  the  mortgage  be  recognized 
or  enforced,  a  decree  reserving  his  mortgage 
rights  is  not  authorized  by  a  prayer  for 
general  and  equitable  relief,  but  is  ultra 
petitionem.  Liclitenstein  v.  Lyons,  115  La. 
1051,  40  So.  454.  Question  as  to  effect  of  al- 
leged reservation  and  as  to  power  of  court 
to  make  such  reservation  upon  proper  de- 
cree,  not   determined.     Id. 
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Illinois,  an  action  on  the  debt  and  a  suit  to  foreclose  may  be  maintained  at  the  same 
time,^^  while  in  Mississippi,  after  breach  of  co^ndition,  ejectment  may  be  maintained 
for  the  land  as  a  means  of  enforcing  the  security,^-  and  possession  having  thus  been 
obtained  may  be  retained  until  the  mortgage  debt  is  paid,°^  though  the  debt  is  barred 
by  limitations.^*  The  cause  of  action  on  the  mortgage  is  separate  and  distinct  from 
that  on  the  obligation  secured,  and  neither  need  be  produced  in  an  action  or  suit  on 
the  other.^^  An  equitable  lien  created  by  a  mortgage  on  trust  property  may  be  en- 
forced in  equity.^® 

§  2.  Foreclosure  hy  scire  facias  and  ly  executory  process.  Scire  facias.^'' — 
The  general  rules  of  procedure  are  discussed  in  another  topic.^^  Two  returns  of 
nihil  are  equivalent  to  a  return  of  scire  feci,^^  and  a  judgment  entered  upon  two 
returns  nihil  cannot  be  attacked  on  the  ground  that  the  mortgagor  was  dead  at  the 
time  of  the  issue  of  the  writ,^°  but  this  rule  rests  upon  long  continued  practice,  and 
cannot  be  extended  to  a  case  where  the  mortgagor  is  served  and  dies  before  judg- 
ment.®^ It  is  not  necessary  to  produce  the  obligation  secured  by  the  mortgage.*^- 
The  burden  of  proving  payment  is  upon  the  defendant.*'^  The  sheriff's  return  to  a 
writ  of  levari  facias  issued  upon  a  judgment  of  foreclosure  by  scire  facias  is  con- 
clusive as  to  the  purchaser  and  the  price.®*  A  tender,  in  order'  to  constitute  a  good 
ground  for  a  motion  to  open  a  judgment  in  scire  facias  proceedings,  must  be  estab- 
lished by  clear  and  satisfactory  evidence,®^  and  must  have  been  kept  good.®® 

Executory  process.^' — The  remedy  by  executory  process  obtains  in  Louisiana.®^ 
The  judgment  must  be  for  a  fixed  amount.®^ 

§  3.  Sale  hy  trustee  in  deed  or  under  power.  A.  Rigid  and  autliority  to  sell.~° 
— A  stipulation  in  a  mortgage  conferring  a  power  of  sale  in  case  of  default  gives  a 
remedy  which  must  be  exercised  agi'eeably  to  the  statutes  relating  thereto  in  force 
when  the  remedy  is  invoked.'^^     The  terms  of  the  power  must  be  strictly  complied 


51.  Montgomery  v.  Fouche,  125  Ga.  43, 
53  S.  E.  767;  Black  v.  Thompson,  120  IH. 
App.  424. 

52,  53.  Haggart  v.  Wilczinski  [C.  C.  A.] 
143   F.    22. 

54.  Hag-g-art  v.  Wilczinski  [C.  C.  A.]  143 
F.  22.  And  this  rule  applies  in  Mississippi, 
notwithstanding  the  statutes  of  this  state 
bar  the  right  as  well  as  the  remedy.  Id. 
But  the  mortgagee,  in  siich  case,  if  .sued  in 
ejectment  by  the  mortgagor,  might  have  to 
resort  to  equity  to  protect  his  rights  and 
possession.     Id. 

55.  Bond  need  not  be  produced  in  fore- 
closure proceedings  on  the  mortgage,  and  the 
mortgage  need  not  be  produced  in  an  action 
on  the  bond.  Brownell  v.  Oviatt  [Pa.]  64 
A.   670. 

56.  Where  woman  who,  in  contemplation 
of  m.arriage,  had  executed  trust  deed  on  land, 
the  income  to  be  given  to  her  for  life,  and  to 
her  husband  after  her  death,  with  remainder 
to  her  children,  executed,  after  the  hus- 
band's death,  a  mortgage  on  the  property  in 
which  the  Qhildren  joined.  Newton  v.  Jay, 
107   Arp.   Div.    457,    95   N.  Y.   S.    413. 

57.  See  5  C.  L.  1444. 

58.  See  Scire  Facias,   6  C.  L,.   1436. 

59.  Freemansburg  Bldg.  &  Loan  Ass'n  v. 
Billig.   30  Pa.   Super.  Ct.   101. 

GO.  Lawrence  v.  Smith  [Pa.]  64  A.  776; 
Freemansburg  Bldg.  &  Loan  Ass'n  v.  Billig, 
30   Pa.   Super.   Ct.   101. 

61.     Lawrence   v.   Smith    [Pa.]    64    A.   776. 

63,  63.     Brownell  v.  Oviatt   [Pa.]  64  A.  670. 


I  64.  Philadelphia  Saving  Fund  Soc.  v.  Pur- 
cell,  24  Pa.  Super.  Ct.  205.  See  post  §  8. 
subd.  Remedies  to  Assert  or  Protect  Title. 
The  real  purchaser's  remedy  is  by  action 
against  the  sheriff  for  a  false  return,  and 
not  by  motion  in  the  scire  facias  proceedings 
to  correct  the  return.  Id.  Act  April  21, 
1846  (P.  L.  430),  relating  to  the  correction 
and  amendment  of  sheriffs'  returns,  has  no 
application  to  such  a  case.  Id.  Nor  can  the 
return  be  contradicted  by  parol  evidence. 
Id. 

65.  The  burden  of  proof  being  upon  the 
movant.  Freemansburg  Bldg.  &  Loan  Ass'n 
V.  Billig.  30  Pa.  Super.  Ct.   101. 

66.  Freemansburg  Bldg.  &  Loan  Ass'n 
V.  Billig,  30  Pa.  Super.  Ct.  101.  See  ante  § 
1,   subd.   Tender. 

67.  See   5   C.  L.   1444. 

6S.  Fontelieu  v.  Fontelieu,  116  La.  866, 
41  So.  120.  Upon  a  mortgage  containing  no 
pact  de  non  alienando,  valid  executory  pro- 
cess cannot  issue  against  property  the  title 
to  -which  is  in  a  third  party,  and  that  party 
a  succession  under  administration  in  a  court 
other  than  that  by  which  the  writ  is  issued. 
Id. 

69.  Judgment  by  its  terms  subject  to 
credits  is  invalid  where  the  amounts  of  the 
credits  are  not  stated  therein  or  endorsed 
thereon.  Fontelieu  v.  Fontelieu,  116  La,  866, 
41   So.   120. 

70.  See    5    C.    L.    1444. 

71.  Orvik  V.  Casselman  [N.  D.]  105  N.  W. 
1105. 
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with/-  and  the  provisions  conferring  the  power  will  be  strictly  construed.'^  Au- 
thority given  to  the  creditor  to  appoint  a  substitute  trustee  cannot  be  delegated.'* 
A  trustee  appointed  in  the  first  instance  by  the  creditor^  pursuant  to  a  stipulation 
in  the  mortgage  is  not  a  substituted  but  an  original  trustee. '^^  But  a  sale  by  a  trustee 
substituted  without  authority  is  not  absolutely  void,  and  may  be  ratified  by  the  parties 
in  interest.'^®  Application  for  the  removal  of  a  trustee  must  be  made  without  un- 
reasonable delay. '^  Appraisement  "of  the  property  is  sometimes  required  before 
sale.'^®  Where  the  mortgagee  conveys  the  property,  he  cannot  thereafter  exercise 
a  power  of  sale  conferred  upon  him  by  the  mortgage/^  but  the  temporary  suspen- 
sion of  the  right  to  foreclose  by  conveyance  of  the  property  with  warranty  by  the 
mortgagor  and  the  subsequent  acquisition  of  the  mortgage  by  him  do  not  destroy 
the  right  to  foreclose  by  advertisement  upon  the  matter  being  set  at  large  by  the 
subsequent  conveyance  of  the  property  by  the  mortgagor's  grantee  subject  to  the 
mortgage. ®°  Where  it  is  agreed  that  the  trustee  shall  foreclose  upon  request  of  the 
beneficiary,  it  is  the  duty  of  the  trustee  to  foreclose  upon  such  request.^^  The  pow- 
er may  be  exercised  upon  the  demand  of,  the  real  beneficiary.®^  Where  the  bene- 
ficiary is  a  corporation,  the  demand  must  be  made  by  the  duly  constituted  authori- 
tv.^^  So  also,  a  power  of  sale  vesting  in  a  corporation  must  be  exercised  by  the 
proper  authprity.®*  A  power  of  sale  is  sometimes  rendered  nugatory  by  statute.®^ 
The  exercise  of  the  power  of  sale  is  not  a  suit"^  and  is  not  barred  by  the  running 
of  the  statutory  limitation  against  the  debt,  though  the  right  to  a  judicial  fore- 
closure be  barred  thereby.®^     Equity  will  not  enjoin  a  sale  under  a  power  on  the 


72.  Noncomrliin?e  invalidates  sale.  Chare 
V.  Morse.  189  Mass.  559,  76  N.  E.  142.  But  if 
everything-  is  done  upon  which  the  authority 
to    make    the   sale    depends,    irregularities    in 

•the  manner  of  doing  it  or  in  subsequent  pro- 
ceedings do  not  render  the  sale  void,  but 
voidable.     Id. 

73.  Sale  by  trustee's  agent  void  where 
agent  not  appointed  in  writing  as  provided 
by  trust  deed.  Cox  v.  American  Freehold  & 
Land  Mortg.   Co.    [Miss.]    40   So.    739. 

74.  Wilder  v.  Moren  \Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.    51,    89   S.   W.   1087. 

75.  Not  "substituted  trustee"  within  Laws 
1896,  p.  105,  c.  96,  and  hence  sale  not  invali- 
dated by  failure  to  record  appointment. 
Searles  v.  Kelly,  Simmons  &  Co.  [Miss.]  40 
So.    484. 

7G*.  Haggart  v.  Wilczinski  [C.  C.  A.]  143 
F.   22. 

77.  Grantor  barred  from  suing  to  remove 
trustee  on  ground  that  he  was  the  son  of 
beneficiary,  where  she  waited  seven  years, 
and  it  appeared  that  she  learned  of  the  rela- 
tion several  weeks  before  filing  suit  to  re- 
move the  trustee,  and  the  suit  could  not  be 
tried  until  several  months  after  the  date  set 
for  the  sale.  Ravold  v.  Grumme,  118  Mo. 
Apn.    305,    94    S.    W.    298. 

7S.  Kirby's  Dig.  §  5418.  Merryman  v. 
Blount  [Ark.]  94  S.  W.  714.  Where  the  stat- 
ute requires  the  appraisers  to  view  and  ap- 
praise the  property,  entry  upon  the  proper- 
ty is  not  necessarily  essential.     Id. 

79.  The  advertisement  and  sale  should  be 
made  by  the  mortgagee's  grantee.  Sadler 
V.   Jefferson,   143   Ala.    669.    39   So.    380. 

80.  Tappan  v.  Huntington  [Minn.]  106  N. 
W.   98. 

81.  Miller  v.  McLaughlin,  141  Mich.  433, 
12  Det.  Leg.  N.   504,  104  N.  W.  780. 


83.  A  deed  of  trust  to  secure  a  note  which 
gave  the  surety  on  such  note  or  "other  legal 
owner  or  holder"  of  the  note  the  right  to 
demand  sale  on  default  created  a  fund  for 
the  payment  of  the  note,  and  was  not  for 
the  mere  personal  indemnity  of  the  surety, 
and  hence  the  holder  could  demand  foreclos- 
ure without  transfer  of  the  lien  from  the 
surety,  and  was  not  estopped  by  the  acts  of 
the  surety  in  signing  a  bond,  upon  a  subse- 
quent transfer  of  the  property,  obligating 
the  grantor  to  convey  free  from  encum- 
brance. Harwell  v.  Harbison  [Tex.  Civ. 
App.]   16  Tex.  Ct.  Rep.  510,  95  S.  W.  SO. 

S3.  Under  Rev.  St.  1889.  §  2813,  president 
of  building  and  loan  association  had  no  such 
authority.  Cobe  v.  Lovan,  193  Mo.  235,  92 
S.   W.    93. 

84.  Where  a  corporation  received  a  deed 
to  the  property  from  its  agent  who  purchas- 
ed at  a  sale  made  by  the  corporation's  presi- 
dent under  a  mortgage  to  the  corporation, 
and  sued,  under  Rev.  Laws  c.  181,  §  1,  for 
the  possession  of  the  property,  such  suit  was 
an  acceptance  of  the  deed  and  a  ratification 
of  the  act  of  the  president  in  making  the 
sale  without  the  approval  of  the  corpora- 
tion's finance  committee,  which  approval 
was  originally  made  a  condition  to  the  pres- 
ident's authority  to  foreclose.  New  England 
Mut.  Life  Ins.  Co.  v.  Wing,  191  Mass.  192, 
77  N.   E.    376. 

85.  Under  B.  &  C.  Comp.  §  423,  sale  can 
be  had  only  under  decree  of  foreclosure. 
Marquam  v.  Ross   [Or.]   86  P.  1. 

86.  Not  a  suit  against  the  administrator 
of  the  deceased  debtor,  so  as  to  require  a 
delay  of  12  months  before  action  can  be 
taken.  Baggett  v.  Edwards  [Ga.]  55  S.  E. 
250,  following  Roland  v.  Coleman,  76  Ga. 
652! 
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ground  that  the  mortgage  is  barred  by  limitations,*^  except  upon  the  condition  that 
the  mortgagor  will  pay  the  amount  equitably  due  under  the  mortgage.®®  Only  one 
sale  can  be  had  under  a  single  power,"°  but  the  power  is  not  exhausted  by  a  prior 
void  sale  thereunder.®^  It  is  held  in  Georgia  that  a  power  of  sale  coupled  with  an 
interest  is  not  revoked  by  the  death  of  the  debtor,"-  but  in  Texas  it  is  held  that  the 
death  of  the  holder  of  the  equity  of  redemption  revokes  the  power  of  sale  where  the 
decedent's  estate  is  being  administered  by  an  independent  executor.®^ 

A  trustee  holding  the  legal  title  has  a  general  power  to  sell  coextensive  with 
his  o-wnership  of  the  legal  title,  and  independent  and  distinct  from  the  execution  of 
a  special  power  given  in  respect  to  sale.®* 

(§3)  B.  Noticc.^^ — The  notice  must  comply  with  the  requirements  of  the 
trust  deed.®^  Where  a  certain  notice  is  required,  a  sale  is  void  if  made  without 
notice®^  or  upon  a  notice  lacking  any  essential  requirement,®^  but  mere  irregularities 
in  the  notice  nuiy  render  the  sale  merely  voidable  as  distinguished  from  void.®®  The 
use  of  the  abbreviation  "P,  M."  does  not  necessarily  indicate  that  the  hour  desig- 
nated for  the  sale  is  to  be  computed  according  to  the  solar  time.^  The  length  of  the 
notice  is  sometimes  regulated  by  statute.^  A  sale  upon  a  notice  insufficient  in  point 
of  time  may  be  enjoined.^  A  finding  that  the  advertisement  was  not  sufficient  will 
not  be  reviewed  where  it  was  not  excepted  to.* 


87.  Williams  v.  Armistead  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  381,  99  S.  W.  925.  Three 
five,  and  ten  years'  limitations  apply  only  to 
claims  for  land,  and  cannot  be  invoked  by 
one  who  takes  land  subject  to  a  mortgage. 
Id. 

88.  In  New  York  the  statute  bars  the 
remedy  only  .  and  not  the  debt.  House  v. 
Carr  [N.  Y.]  78  N.  E.  171.  It  wa's  not  de- 
cided whetlier  the  power  of  sale  was  barred 
or  whether,  if  the  power  ■was  barred,  the 
mortgagor  could  set  up  the  objection  as 
against    the    purchaser    at    the    sale.     Editor. 

89.  House    V.    Carr    [N.    Y.]    78    N.    E.    171. 

90.  Though     the     mortgage     provides     for 
foreclosure  pro  tan  to  upon  default  as  to  one 
instalment  of  the  debt.     Ford  v.  Lewis  [Ala.]  j 
41   So.   144. 

91.  Green  v.  Collins  [Miss.]  38  So.  188; 
Williams  v.  Armistead  [Tex.  Civ.  App.]  14 
Tex.    Ct.   Rep.    381,    90   S.   W.    925. 

92.  Where  the  title  to  land  is  conveyed  to 
secure  a  debt,  and  the  instrument  is  not 
merely  a  mortgage,  a  power  of  sale  for  fail- 
ure to  make  payment  is  a  power  coupled  with 
interest,  and  is  not  revoked  by  the  death  of 
the  debtor.  Baggett  v.  Edwards  [Ga.]  55 
S.  E.  250,  citing  Roland  v.  Colerrian,  76  Ga. 
fi52:  Willingham  v.  Rushing,  105  Ga.  72,  78, 
31  S.  E.  130;  Orient  Ins.  Co.  v.  Williamson. 
98  Ga.  464,  25  S.  E.  560;  Brice  v.  Lane,  90  Ga. 
294.    295,   15    S.   E.    823. 

93.  At  least  pending  such  administration, 
the  power  of  sale  during  such  time  being 
in  the  proper  court.  Williams  v.  Armi- 
stead [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  381, 
90  S.  W.  925.  This  rule  is  not  affected  by 
the  distinctions  between  administration  by 
executor  appointed  by  will  and  administra- 
tion by  the  probate  court  under  the  statute. 
Id. 

94.  Chesapeake  Beach  R.  Co.  v.  "^Washing- 
ton, P.  &  C.  R.  Co.,  23  App.  D.  C.  587.  A 
sale,  therefore,  by  a  trustee  of  lands  in  an- 
other state,  may  pnss  the  title  regardless 
of   the   power   of    the    court    to    appoint    such 


trustee  to  make  the  sale  and  of  limitations 
on  the  power  of  sale  in  the  decree  confer- 
ring  the    same.     Id.' 

95.  See    5    C.    L.    1445. 

96.  Where  trust  deed  required  terms  of 
sale  to  be  advertised,  an  advertisement  of 
time  and  place,  without  terms,  was  insuffi- 
cient.    Preston  v.   Johnson    [Va.]    53   S.   E.   1. 

97.  98.  Cliace  v.  Morse,  189  Mass.  559,  76 
N.    E.    142. 

99.  Including  property  not  covered  by 
the  mortgage.  Chace  v.  Morse,  189  Mass. 
559,    76    N.    E.    142. 

1.  "Two  o'clock  p.  m.,"  in  a  notice  of 
foreclosure  sale  in  1896,  must  be  taken  to 
mean  2  o'clock  in  the  afternoon,  standard 
time.  Orvik  v.  Casselman  [N.  D.]  105  N.  W. 
1105.  The  court  takes  judicial  notice  that 
"standard"  or  "railroad"  time  is  the  sys- 
tem for  designating  time  which  has  been  in 
general  use  in  North  Dakota  since  territorial 
days.     Id. 

2.  Section  5848,  Rev.  Codes  1895,  reducing 
the  period  of  time  previously  required  for 
publication  of  the  notice  of  sale  in  foreclos- 
ures by  advertisement,  applies  to  all  foreclos- 
ures by  advertisement  made  after  the  revision 
took  effect,  even  though  the  mortgage  be- 
ing foreclosed  was  executed  before  that 
time.  Orvik  v.  Casselman  [N.  D.]  105  N.  W. 
1105.  Section  5848,  Rev.  Codes  1895,  did  not, 
as  to  previously  existing  powers  of  sale,  im- 
pair the  obligation  of  any  contract.     Id. 

3.  Where  a  creditor  was  proceeding  to 
advertise  the  property  for  sale  on  a  certain 
date,  but  the  advertisement  was  not  good 
because  not  made  a  sufficient  length  of  time 
before  the  date  of  sale,  and  where,  upon  an 
equitable  petition,  the  sale  -was  temporarily 
restrained  until  after  the  date  set  for  the 
sale,  and  the  petition  was  without  equity 
except  for  the  purpose  of  preventing  the 
sal2  under  the  insufficient  advertisement  at 
tlie  time  fixed  in  it,  whicli  had  passed,  there 
was  no  error  in  dismissing  the  petition  on 
demurrer    at    a    later    date,    there    being    no 
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C.  Sale  and  deed? — The  trustee  is  vested  with  a  discretion  as  to  the 
manner  of  the  sale/  but  he  is  the  agent  of  both  parties,  and  he  must  act  impartially 
and  so  as  to  protect  the  interests  of  bothJ  He  is  bound  to  bring  the  property  into 
the  market  in  such  manner  as  to  obtain  a  fair  market  price/  and  must  exercise  the 
same  degree  of  prudence  as  a  careful  man  would  exercise  in  the  sale  of  his  own  prop- 
erty/ and  in  so  doing  he  should  consider  the  best  mode  of  offering  the  property  for 
sale/"  not  only  as  to  whether  it  is  best  to  offer  it  in  parcels  or  in  gross/^  but  also 
as  to  the  proper  location  and  outline  of  each  parcel/^  but  bad  faith  or  negligence 
will  not  be  presumed.^^  The  sole  owner  of  mortgaged  property  may  demand,  of 
right,  that  only  so  much  of  the  property  be  sold  as  will  satisfy  the  debV*  but  this  is 
not  the  case  where  other  persons  have  interests  in  the  property.^''  Sales  of  several 
tracts  or  parcels  of  land  may  be  made  in  entirety  when  and  only  when  the  interests 
of  all  the  parties  require  such  a  sale.^^  The  sale  must  be  conducted  according  to 
the  terms  of  the  deed  of  trust.^'  Thus,  a  provision  for  a  cash  sale  must  be  substan- 
tially complied  wdth,^^  but  a  reasonable  time  may  be  allowed  for  the  payment  of 
the  money.^^  A  void  sale  does  not  extinguish  the  mortgage,^"  and  a  merely  irregular 
sale  may  be  ratified. ^^ 

(§"3)     B.  Costs  and  fees.^'' 

§  4.     Entry  and  possession  or  possessory  action}^ 

§   5.     Strict  foreclosure.^*' 

§  6.  Foreclosure  hy  action  and  sale.  A.  Right  of  action  and  nature  of  rem- 
edy.^^ — It  is  not  the  province  of  a  foreclosure  suit  to  settle  disputed  questions  as  to 
legal  title.^^     The  purpose  of  such  a  suit  is  merely  to  foreclose  the  equity  of  redemp- 


purpose  to  subserve  by  retaining:  the  case 
in  court  after  it  had  accomplished  all  it 
could,  and  when  there  remained  nothing- 
further  which  could  authorize  a  court  of 
equity  to  act.  Bag-gett  v.  Edwards  [Ga.]  55 
S.    E.    250. 

Costs:  The  judgment  rendered  did  not 
award  costs,  but  inasmuch  as  the  presiding 
judge  held  that  there  was  sufficient  ground 
for  the  filing  of  the  petition  to  prevent  the 
sale  under  an  insufficient  advertisement,  it 
was  held  that  in  adjudging  which  party  shall 
be  required  to  pay  the  costs  he  would  doubt- 
less take  this  fact  into  consideration,  and 
hence  in  affirming  the  judgment  the  ques- 
tion as  to  awarding  costs  was  left  open  for 
future  determination  by  the  trial  judge. 
Baggett  v.    Edwards    [Ga.]    55   S.   E.    250. 

4.  Baggett  V.  Edwards   [Ga.]   55  S.  E.  250. 

5.  See    5    C.  L.    1446. 

6.  Givens   v.    McCray    [Mo.]    93   S.    W.    374. 

7.  C3ias.  Green  Real  Estate  Co.  v.  St. 
Louis  Mut.  House  Bldg.  Co.  [Mo.]  93  S.  W. 
1111;   Givens  v.   McCray    [Mo.]    93   S.   W.    374. 

8.  9,  10,  11,  IS.  Stirling  v.  McLane  [Md.] 
63   A.    205. 

13.  Presumption  being  in  favor  of  the 
proper  discharge  by  the  trustee  of  his  duty. 
Stirling  v.  McLane    [Md.]    63   A.    205. 

14,  15.  Givens  v.  McCray  [Mo.]  93  S.  W. 
374. 

16.  "When  the  interests  of  the  parties  re- 
qiiire  it,  the  court  may  authorize  the  trustee, 
in  his  discretion,  to  make  such  a  sale.  War- 
ner V.  Grayson,  200  U.  S.  257.  50  Law.  Ed. 
— .  Where  one  executes  to  the  same  trus- 
tees two  deeds  of  trust  at  different  times, 
conveying  separate  lots  of  land  to  secure  to 
the  same  person  two  distinct  debts,  and 
where    default    is    made    in    the    payment    of 


the  debts  and  the  trustees  are  required  to 
make  sale  of  the  property,  they  should  sell 
the  same  separately  and  not  jointly,  and  to 
sell  it  collectively  will  be  an  irregularity  for 
which  the  sale,  and  deed  made  pursuant 
thereto,  Tvill  be  set  aside,  upon  proper  bill 
filed  for  that  purpose.  Shears  v.  Traders' 
Bldg.  Ass'n,  58  W.  Va.  665,  52  S.  E.  860. 
The  grantors  will  not  be  estopped  to  set 
such  sale  aside,  because  one  of  them  was 
present  at  the  sale  and  did  not  call  atten- 
tion to  the  irregularity  and  object  to  the 
sale.     Id. 

17,  IS.  Chas.  Green  Real  Estate  Co.  v.  St. 
Louis  Mut.  House  Bldg.  Co.  [Mo.]  93  S.  W. 
1111. 

19.  Fact  that  money  was  not  paid  for 
several  days  did  not  change  the  sale  to  a 
credit  sale.  Chas.  Green  Real  Estate  Co.  v. 
St.  Louis  Mut.  House  Bldg.  Co.  [Mo.]  93  S, 
W.  1111. 

20.  Suit  to  enjoin  sale  under  deed  of 
trust  cannot  be  sustained  on  ground  of  prior 
void  sale  and  receipt  of  proceeds  by  the 
mortgagee,  where  it  appears  that  the  pay- 
ment did  not  come  from  and  -was  not  for  the 
benefit  of  the  parties  seeking  the  injunction, 
Williams  v.  Armistead  [Tex.  Civ.  App.]  14 
Tex.    Ct.    Rep.    381,    90   S.   W.    925. 

21.  Unauthorized  sale  by  substituted  trus- 
tee. Haggart  v.  Wilczinski  [C.  C.  A.]  143 
P.  22.  Unauthorized  sale  by  president  of 
mortgagee  corporation  ratified  by  acceptance 
of  deed  by  corporation.  New  England  Mut. 
Life  Ins.  Co.  v.  Wing,  191  Mass.  192,  77  N.  E, 
376. 

22.  23,  24.  25.     See   5    C.   L.   1446. 

26.  Hazeldine  v.  McVey.  67  N.  J.  Eq.  275, 
63  A.  165.  Questions  of  title  arising  after 
foreclosure  must   be   settled   by   a  judge   and 
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tion.*^  Where  the  trustee  in  a  mortgage  refuses,  after  proper  request,  to  bring  a  suit 
to  foreclose,  such  suit  may  be  brought  by  a  beneficiary,-^  but  not  otherwise.^"  In 
some  states  foreclosure  may  be  had  by  statutory  action  at  law,^°  In  Nebraska  the 
plaintiff  in  a  foreclosure  suit  is  required  to  allege  and  prove,  as  against  the  owner 
of  the  equity  of  redemption,  that  no  proceedings  at  law  have  been  had  for  the  re- 
covery of  the  debt  secured  by  the  mortgage.^^ 

Jurisdiction.^^ — Jurisdiction  to  foreclose  mortgages  rests  upon  general  equity 
jurisdiction-^  or  upon  statute,^*  and  a  court  having  jurisdiction  of  foreclosure  pro- 
ceedings from  neither  of  these  sources  is  without  power  to  foreclose.^^  A  Federal 
court  may  take  jurisdiction  of  foreclosure  proceedings  ancillary  to  other  relief,  re- 
gardless of  the  citizenship  of  the  parties  interested  in  the  foreclosure.^®  A  mort- 
gage on  lands  in  one  state  cannot  be  foreclosed  in  the  courts  of  another  state,^^  but 
in  a  proper  case  the  court,  when  it  has  jurisdiction  of  the  proper  parties,  may  compel 
satisfaction  of  the  mortgage  debt,^^  or  order  a  sale^"  or  conveyance  of  the  land.*" 


jury  In  a  court  of  law.  Id.  A  tax  title, 
claimed  to  be  adverse  and  paramount  to  the 
rights  of  both  mortgagor  and  mortgagee,  is 
not  a  proper  subject  of  adjudication  in  a 
suit  to  foreclose  a  mortgage  on  real  estate. 
Pearson  v.  Helvenston   [Fla.]   39  So.  695. 

27.  Hazeldine  v.  McVey,  67  N.  J.  Eq.  275 
€3  A.  165. 

38.  Allen  v.  Pierson,  113  App.  Div.  586, 
100   N.    Y.    S.    451. 

29.  Way  v.  Shaver  [C'al.  App.]  84  P.  283. 
Where  the  mortgage  required  that  the  de- 
mand to  foreclose  should  be  made  by  the 
holders  of  a  majority  in  amount  of  the  debts 
secured  a  demand  by  holders  of  less  than  a 
majority  would  not  support  a  suit  by  such 
holders.  Allen  v.  Pierson,  113  App.  Div.  586, 
100  N.  T.  S.  4ol. 

30.  White  V.  Black.  115  Mo.  App.  28,  90 
S.  W.   1153. 

31.  McDowell  v.  Mar  key  [Neb.]  108  N.  W. 
152. 

32.  See    5    C.    L.    1447. 

33.  Scott  V.  Hughes,  124  Ga.  1000,  53  S. 
E.    453. 

34.  Scott  V.  Hughes,  124  Ga.  1000.  53  S.  E. 
453.  Under  1  S.  &  C.  Ann.  Stat.  1200,  city 
courts  have  jurisdiction  of  foreclosure  suits 
wliere  the  mortgaged  property  is  situated 
witliin    the    city    limits.     Spitznagle    v.    Cob- 

,lei;2-h,   120    111.    App.    191. 

S.".  City  courts.  Scott  v.  Hughes,  124  Ga. 
1000.   53   S.   E.    453. 

3«.  Where  court  had  acquired  jurisdiction 
of  receivership  proceedings,  it  did  not  lose 
jurisdiction  because  other  parties  interested 
in  the  property  and  who  ■were  citizens  of  the 
same  state  w^ith  those  adversely  interested 
intervened  and  asked  for  foreclosure  of  a 
mortgage  on  the  property.  Cole  v.  Phila- 
delphia  &   E.   R.    Co.,   140   F.    914. 

37.  Dickson  v.  Loehr,  126  Wis.  641,  106  N. 
W.   793. 

38.  Where  court  has  jurisdiction  of  debt- 
or's person.  Dickson  v.  Loehr,  126  Wis. 
641,  106  N.  W.  793.  The  mortgagee  is  not 
obliged  to  go  to  a  foreign  state  to  enforce 
a  mortgage  executed  by  a  resident  of  his 
own  state  on  lands  in  such  foreign  state, 
but  may  secure  relief  in  a  personal  suit 
against   the   mortgagor.     Id. 

.39.  It  seems  that  a  court  having  the 
grantor  and  the  trustee  in  a  deed  of  trust 
before  it  may  foreclose  as  to  land  not  with- 


in the  state  by  ordering  the  trustee  to  sell. 
Chesapeake  Beach  R.  Co.  v.  Washington,  etc., 
R.   Co.,   23   App.  D.   C.   587. 

40.     Dickson    v.    Doehr,    126    Wis.    641,    106 
N.   W.    793. 

Xote:  Strict  foreclosure  as  to  land  in  an- 
other state  allowed  where  the  court  had  ju- 
risdiction of  the  parties.  House  v.  Lock- 
wood,  40  Hun  [N.  Y.]  532.  The  English 
courts  have  asserted  the  right  to  enforce, 
through  jurisdiction  of  the  parties,  mort- 
gages on  land  beyond  the  jurisdiction  of 
such  courts.  Paget  v.  Ede,  L.  R.  18  Eq.  118; 
Foller  v.  Carteret,  2  Vern.  495.  In  foreclos- 
ing a  mortgage  on  a  railroad  lying  partly  in 
one  state  and  partly  in  another,  a  court  of 
one  of  such  states  may  decree  a  sale  of  the 
entire  road,  and  compel  a  conveyance  of  the 
part  of  the  road  beyond  its  jurisdiction. 
Muller  V.  Daws,  94  U.  S.  444,  24  Law.  Ed. 
207;  Mead  v.  New  York,  H.  &  N.  R.  Co.,  45 
Conn.  199;  McTighe  v.  Macon  Const.  Co., 
94  Ga.  306,  21  S.  E.  701,  47  Am.  St.  Rep.  153, 
32  L.  R.  A.  208;  Union  Trust  Co.  v.  Olmsted, 
102  N.  Y.  729,  7  N.  E.  822:  McElrath  v.  Pitts- 
burg &  S.  R.  Co.,  55  Pa.  189.  The  same  rule 
has  been  applied  as  to  a  mortgage  on  a 
bridge  located  partly  in  Texas  and  partly  in 
Mexico,  the  court  compelling  the  bridge  com- 
pany to  execute  a  deed  to  the  purchaser 
to  that  part  of  the  bridge  lying  in  Mexico. 
International  Bridge  &  Tramway  Co.  v.  Hol- 
land Trust  Co.  [C.  C.  A.]  81  F.  422.  Same 
rule  has  been  applied  to  a  mortgage  on  a 
canal  lying  in  two  states.  Brown  v.  Chesa^- 
peake  &  O.  Canal  Co.,  73  Md.  567.  And  so 
generally,  foreclosure  and  sale  of  land  lo- 
cated in  two  states  may  be  decreed  by  a 
court  of  one  of  the  states  and  the  title 
to  that  portion  of  the  land  beyond  the  court's 
jurisdiction  may  be  perfected  by  compelling 
a  conveyance  by  the  parties  holding  the  title. 
Mead  V.  Brockner,  82  App.  Div.  480,  81  N. 
Y.  S.  594.  But  a  court  of  one  state  cannot 
render  a  decree  which  will  operate  directly 
upon  land  beyond  its  jurisdiction.  King  v. 
Tuscumbia.  etc.,  R.  Co.,  Fed.  Cas.  No.  7.808; 
Guarantee  Trust  &  S.  D.  Co.  v.  Delta  &  P. 
Land  Co.  [C.  C.  A.]  104  F.  5;  Farmers'  Loan 
&  T.  Co.  v.  Postal  Tel.  Co.,  55  Conn.  334, 
11  A.  1S4,  3  Am.  St.  Rep.  531;  Pittsburg  & 
State  Line  R.  Co.  v.  Rothschild,  8  Sadler 
[Pa.]  83,  4  A.  385;  Eaton  &  H.  R.  Co.  v. 
Hunt,  20  Ind.  4  57;  Farmers'  Loan  &  Trust  Co. 
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The  proper  venue  is  the  county  in  which  the  property  is  situated/^  but  objection  to 
the  venue  may  be  waived  by  failure  to  ask  for  a  change  of  venue. •*- 

Limitations.^^ — At  common  law  the  bar  of  the  debt  did  not  bar  foreclosure,** 
and  this  rule  still  obtains  in  some  jurisdictions,*^  mortgages  being '  subject  in  such 
jurisdictions  to  statutory  limitations  separate  and  distinct  from  those  applicable  to 
the  mortgage  debt,**^  while  in  other  jurisdictions  the  right  to  foreclose  is  barred 
whenever  the  right  of  action  on  the  debt  is  barred.*'^  As  to  whether  the  mortgage 
may  be  barred  while  the  debt  still  runs,*^  there  is  considerable  conflict.*''  In 
Washington  and  in  Wyoming  the  mortgagor's  absence  from  the  state  tolls  the  stat- 
ute so  far  as  he  is  concerned.^"  The  tolling  of  the  statute  as  to  the  mortgagor  on 
account  of  his  absence  does  not  extend  to  sul)sequent  encumbrancers  or  holders  of 
the  equity  of  redemption, ^^  unless  the  claims  of  such  parties  are  more  stale  than  the 


V.  Bankers'  &  M.  Tel.  Co..  44  Hun  [N.  Y.l 
400;  Cook  V.  Weigley,  68  N.  J.  Bq.  480,  59 
A.  1029;  Grey  v.  Manitoba  &  N.  W.  R.  Co. 
[1897  P.  C]  App.  Cas.  254.  66  Law  J.  P.  C. 
(N.  S.)  66;  Strang-e  v.  Radford,  15  Ont.  Rep. 
145;  Richard  v.  Boyd,  124  Mich.  396,  S3  N.  W. 
106.  The  result  of  the  cases  seems  to  be  that  a 
court  cannot  render  a  decree  of  foreclosure 
operating-  directly  upon  the  land,  but  that 
where  it  has  jurisdiction  of  the  parties  it 
may  effect  a  foreclosure  indirectly  by  com- 
pelling' a  conveyance  by  the  defendant  hold- 
ing the  title,  especially  where  the  land  is 
located  partly  within  the  court's  jurisdic- 
tion, but  that  the  power  thus  to  effect  a 
foreclosure  Indirectly  will  not  be  exercised 
except  for  a  good  reason,  as  ■where  a  fore- 
closure cannot  be  had  in  the  state  where  the 
land  is  situated  without  undue  loss  or  in- 
convenience. See  Eaton  v.  McCall.  86  Me. 
346,  29  A.  1103,  41  Am.  St.  Rep.  561. — From 
note  to  Proctor  v.  Proctor  [111.]  69  L.  R.  A. 
673,    682. 

41.  Rev.  St.  1898,  §  2928,  Code  Civ.  Proc. 
c.  7,  §  2928.  Snyder  v.  Pike  [Utah]  83  P.  692. 
Under  Civ.  Code  Prac.  §  62,  a  suit  to  enforce 
a  mortgage  lien  against  the  estate  of  a  de- 
cedent may  be  brought  in  the  county  where 
the  land  is  situated,  provided  no  suit  is  pend- 
ing, under  sections  65,  66,  in  the  county  in 
which  the  personal  representative  qualifled, 
to  settle  the  decedent's  estate.  Galloway  v. 
Craig  [Ky.]  92  S.  W.  320.  See  Estates  of 
Decedents,   7    C.   L.    1386. 

42.  Rev.  St.  1898,  §  2928.  Snyder  v.  Pike 
[Utah]   83  P.  692. 

See    5    C.    L.    1447. 


Haggart   v.   Wilczinski    [C.    C.    A.]    143 


43. 
44. 

F.   22. 

45.  Code  Civ.  Proc.  §  2039.  Philip  v. 
Stearns  [S.  D.]  105  N.  W.  467;  Bruce  v.  Wan- 
zer  [S.  D.]  105  N.  W.  282;  Sprague  v.  Lovett 
[S.   D.]    106  N.  W.    134. 

4(>.  Where  a  mortgage  executed  Jan.  31, 
1SS4,  was  under  seal  and  contained  an  ex- 
press warranty  to  pay  the  debt,  the  limita- 
tion then  in  force  was  ten  years  from  the 
accrual  of  the  right  to  foreclose.  Living- 
ston V.  New  England  Mortg.  Sec.  Co.  [Ark.J 
91  S.  AV.  752.  Where  a  consent  decree  re- 
cited that  the  defendant  had  an  equity  of 
redemption  but  that  he  should  stand  abso- 
lutely debarred  unless  he  paid  a  certain  sum 
to  plaintiff  witliin  a  certain  time,  there  was 
a  relation  of  mortgagor  and  mortgagee  be- 
tween the  parties,  and  defendant  having  been 
in  possession  for  ten  years  after  the  decree, 


the  plaintiff  could  not  recover  the  land. 
See  Code  §  152,  subsec.  3.  Bunn  v.  Braswell, 
139  N.  C.  135,  51  S.  B.  927;  Bunn  v.  Braswell 
[N.  C]  55  S.  B.  85.  A  mortgage  under  seal 
comes  within  the  twenty  year  limitation 
applicable  to'sealed  instruments.  Sprague  v. 
Lovett  [S.  D.]  106  N.  W.  134.  A  mortgage 
with  the  word  "seal"  printed  after  the 
mortgagor's  name  is  a  sealed  instrument 
within  the  statute.  Philip  v.  Stearns  [S. 
D.]  105  N.  W.  467.  The  limitation  applicable 
to  actions  on  specialties  or  contracts  in 
writing,  and  not  that  applicable  to  suits  to 
recover  realty,  applies  to  suits  to  foreclose 
mortgages  •  on  land.  Ingersoll  v.  Davis 
[Wyo.]    82   P.    867. 

47.  Code  Miss.  1892.  §  2733.  Haggart  v. 
Wil-czinski  [C,  C.  A.]  143  F.  22.  But  the  rule 
under  this  statute  does  not  apply  when  the 
mortgagee  is  in  possession.  Id.  Hurd's  St. 
1903,  c.  83,  §  11.  Caroway  v.  Sly,  122  111. 
App.  648.  Foreclosure  of  mortgage  by  deed 
absolute  barred  when  debt  barred.  Id.  Rev. 
St.  1899,  §  4276.  Martin  v.  Teasdale  [Mo. 
App.]  92  S.  W.  133.  This  section  is  express- 
ly limited  to  mortgages  executed  after  the 
passage  of  the  act.  Id.;  Bumgardner  v.  Weal- 
and,  197  Mo.  433,  95  S.  W.  211.  Rev.  St.  1899, 
§  4277,  providing  that  no  suit  shall  be  ■main- 
tained to  foreclose  any  mortgage  theretofore 
executed  after  the  expiration  of  two  years 
after  the  passage  of  the  act,  applies  only 
to  mortgages  securing  obligations  already 
barred  at  the  time  of  the  passage  of  the  act. 
Martin  v.  Teasdale  [Mo.  App.]  92  S.  W.  133: 
Bumgardner  v.  Wealand,  197  Mo.  433,  95 
S.   AV.    211. 

48.  Ball's  Ann.  Codes  &  St.  §  4642,  pro- 
viding that  no  realty  of  a  decedent  shall  be 
liable  for  his  debts  unless  letters  testament- 
ary or  of  administration  are  granted  within 
six  years  from  decedent's  death,  does  not 
deprive  a  mortgagee  in  a  mortgage  executed 
by  a  decedent  of  his  property  without  due 
process  of  law.  the  statute  not  being  in- 
tended to  bar  the  debt  but  merely  the  lien. 
Fuhrman  v.  Power  [Wash.]  86  P.  940.  Un- 
der this  statute  the  mortgage  is  barred  aft- 
er the  expiration  of  six  years  without  grant- 
ing of  letters  testamentary  or  of  adminis- 
tration, regardless  of  the  general  statute  of 
limitations.     Id. 

49.  See   5  C.  L.   1448,  note. 

.-JO.  Perkins  v.  Bailey,  38  Wash.  46.  80  P. 
177.  Rev.  St.  1899.  §  3463.  Ingersoll  v. 
Davis  [Wyo.]   82  P.  867. 

51.     Perkins  v.   Bailey,    38   Wash.    46,    SO   P. 
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mortgage.^^  WHiere  the  record  shows  that  the  suit  is  barred  and  the  allegation  that 
mor^'agor  left  the  state  before  the  bar  attached  is  denied  by  the  answer,  the  burden 
of  proving  the  mortgagor's  absence  is  upon  the  complainant/^  and  where  the  com- 
plainant fails  to  show  the  absence  of  the  mortgagor  from  the  state,  and  the  statutory 
jieriod  has  run,  the  bar  will  attach  as  to  all  the  defendants.^*  The  statute  is  not 
tolled  by  the  death  of  the  mortgagor,^^  whether  such  death  be  known  to  the  mort- 
gagee or  not.^"  In  California  the  statute  is  tolled  as  against  the  decedent's  repre- 
sentatives until  their  appointment,^'^  but  not  as  against  the  mortgagor's  grantee.^® 
No  presentation  to  the  estate  of  a  decedent  being  necessary  where  no  deficiency 
judgment  is  sought  against  the  estate,^^  the  limitation  as  to  actions  on  rejected  claims 
against  estates  of  decedents  does  not  apply.^° 

Whiere  there  has  been  a  valid  extension  the  statute  begins  to  run  from  the  ex- 
piration of  the  extension."^  Where  the  mortgage  gives  the  creditor  the  right  to 
foreclose  as  to  both  principal  and  interest  upon  default  as  to  the  latter,  such  default 
does  not  ipso  facto  mature  the  debt  so  as  to  start  the  statute  to  running.''^  Interest 
coupons  are  not  barred  where  the  note  is  still  in  force,  though  the  statutory  period 
has  elapsed  since  default  as  to  the  int'erest.*'^  Additional  time  is  sometimes  given 
in  which  to  renew  the  suit  after  nonsuit  or  dismissal.®* 

Limitations  must  be  specially  pleaded."^ 

Where  the  mortgagee  takes  possession  as  purchaser  at  a  void  foreclosure  sale, 


177.  Mortgagor's  grantee.  California  Title 
Ins.  &  Trust  Co.  v.  Muller  [Cal.  App.]  84 
P.   453. 

52.  "Where  the  holder  of  the  mortgagor's 
note,  though  cliarged  with  notice  of  the 
mortgage  and  having  knowledge  of  the  mort- 
gagor's absence,  delayed  suing  until  the  ex- 
piration of  the  statutory  period  as  to  the 
mortgage  debt  and  then  sued  out  an  attach- 
ment in  which  the  mortgagee  promptly  in- 
tervened, it  was  held  that,  though  the  at- 
tachment lien  was  not  acquired  until  after 
the  execution  of  the,  mortgage,  the  note 
sued  on,  however,  being  older  than  the  mort- 
gage, the  statute  was  tolled  as  to  plaintiff's 
note  as  well  as  to  the  mortgnge,  and  hence 
the  mortgage  lien  was  superior  to  that  of 
the  attaciiment.  Perkins  v.  Bailey,  38  Wash. 
46.    80   P.    177. 

53.  Ingersoll  v.  Davis  [Wyo.]  82  P.  867. 
Evidence  that  the  mortgagee  was  at  a  cer- 
tain date  -R'orking  for  the  "Denver  Tramway 
Company,"  and  that  he  and  his  wife  lived 
near  "South  Broadway,  by  the  car  shops," 
■without  any  evidence  as  to  the  city,  county, 
or  state,    was   insufhcient.     Id. 

54.  Ingersoll  v.  Davis  [Wyo.]  82  P.  867. 
Quere"  whether,  if  the  absence  of  the  mort- 
gagor had  been  shown,  the  stat\ite  would 
have  been  tolled  as  to  other  defendants.     Id. 

55.  Fuhrman  v.  Power   [Wash.]    86  P.   940. 

56.  Statute  makes  no  provision  for  exten- 
sion in  case  mortgagor's  death  is  unknown 
to  mortgagee.  Fuhrman  v.  Power  [Wash.] 
86    P.    940. 

57.  Code  Civ.  Proc.  §  353.  California  Title 
Ins.  &  Trust  Co.  v.  Muller  [Cal.  App.]  84  P. 
453.  Under  Code  Civ.  Proc.  §  353,  where  the 
mortgagor  dies  before  the  accrual  of  the 
cause  of  action,  the  statute  does  not  begin 
to  run  until  the  appointment  or  qualification 
of  his  personal  representative.  Heeser  v. 
Taylor,   1   Cal.   App.   619,   82  P.   977. 

58.  California    Title    Ins.    &    Trust    Co.    v. 


Muller  [Cal.  App.]  84  P.  453.  A  provision 
in  the  deed  that  it  is  subject  to  the  mortgage 
will  not  affect  the  running  of  the  statute 
in  the  grantee's  favor.  Id.  A  finding  that 
the  grantee's  deed  was  recorded  more  than 
five  years  before  the  institution  of  the  suit 
to  foreclose  was  a  sufficient  finding  that  the 
mortgagee  had  such  notice  of  the  deed  as 
would  set  the  statute  to  running  in  favor 
of  the  grantor.  Id.  As  to  the  mortgagee's 
remedj'  when  the  mortgagor  conveys  away 
the  property  and  then  dies  so  shortly  before 
the  bar  of  the  statute  that  no  admin- 
istration can  be  secured  before  the  bar  has 
attached.  See  post  §  6B,  New  Parties  and 
Intervention. 

59.  See  ante  §  1,  Presentation  to  Debtor's 
Estate. 

eo.     Fox  V.    Bernard    [Nev.]    85   P.    351. 

61.  Iowa  Loan  &  Trust  Co.  v.  McjMurray, 
129  Iowa  65,  105  N.  W.  361.  Where  the  time 
is  extended  before  maturity,  the  case  does 
not  fall  within  Code  §  3456,  providing  that 
a  debt  once  barred  may  be  revived  only  by 
an  admission  in  writing  signed  by  the  par- 
ty to  be  charged.  Id.  When  an  additional 
loan  is  made  upon  the  same  security,  and 
the  time  for  redemption  is  extended,  the 
statute  begins  to  run  from  the  expiration  of 
the  extension.  Fox  v.  Bernard  [Nev.]  85 
P.    351. 

62.  First  Nat.  Bank  v.  Park  [Colo.]  86  P. 
106.  A  mere  prayer  for  the  higher  rate  of 
interest  provided  for  in  the  event  of  the 
exercise  of  the  right  to  declare  a  default 
upon  nonpayment  of  interest  was  not  alone 
sufficient  to  show  that  complainant  had  in 
fact    asserted    such    right.     Id. 

63.  First  Nat.  Bank  v.  Park  [Colo.]  86  P. 
106. 

64.  The  issuance  and  service  of  summons 
is  tantamount  to  the  commencement  of  a 
new  suit,  and  under  Kirby's  Dig.  §  50S.3, 
prevents  limitations  from  attaching  where  it 
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he  becomes^,  in  effect,  a  mortgagee  in  possession  as  to  whom  the  statute  does  not 
rnn.'^''  So,  where  the  mortgagee  acquires  the  absolute  title  and  takes  possession  of 
the  property,  a  suit  by  him  to  remove  the  lien  of  an  attachment  junior  to  the  mort- 
gage lien  is  not  subject  to  the  limitation  applicable  to  foreclosure  of  mortgages.^^ 

Abatement. ^^ — A  former  suit  to  set  aside  a  mortgage  is  no  defense  to  a  suit  to 
foreclose  the  mortgage,®^  and  whether  the  foreclosure  suit  will  be  stayed  pending  a 
decision  in  the  other  suit  rests  in  the  sound  discretion  of  the  court  in  which  the  fore- 
closure suit  is  brought. '^°  A  suit  by  a  guardian  to  foreclose  a  mortgage  for  the  bene- 
fit of  his  infant  ward  does  not  abate  upon  the  coming  of  age  of  the  ward  and  his 
substitution  as  plaintiff.'^^ 

Leave  to  sue.'^ 

Discontinuance.''^ 

(§6)  B.  Parties  and  process.  Parties  plaintiff.''* — The  mortgagee  is  a 
proper  but  not  an  indispensable  party  to  a  suit  by  his  assignee  to  foreclose.'^^  There 
is  a  direct  conflict  as  to  whether  the  beneficiary  is  a  necessary  party  to  a  suit  to  fore- 
close where  he  is  not  a  party  to  the  mortgage."® 

Parties  defendant.'''' — ^The  mortgagor  is  a  "necessary  party  defendant,^^  unless  he 
has  conveyed  away  all  his  interests  in  the  property,^^  but  even  in  the  latter  case  he 
is  a  necessary  party  in  order  to  obtain  a  personal  judgment  against  him,^°  or  to  bar 
his  equity  of  redemption,^^  or  to  foreclose  any  other  rights  he  may  have  in  regard  to 
the  property.^^  ^Vllere  he  has  conveyed  away  only  a  portion  of  the  property  or  a 
part  interest  therein  he  is  a  necessary  party.^^  The  mortgagor's  grantee  or  assignee 
is  not  a  necessary  party,**  unless  a  foreclosure  of  the  grantee's  interests  is  desired.*^ 


is  done  within  a  year  after  a  nonsuit  or  dis- 
missal. Livingston  v.  New  England  Mortg. 
Sec.  Co.    [Ark.]   91  S.  W.  752. 

65.  Livingston  v.  New  England  Mortg. 
Sec.    Co.    [Ark.]    91    S.   W.    752. 

66.  Sawyer  v.  Vermont  Loan  &  Trust  Co., 
41  Wash.  524,  84  P.  8.  See  post  §  7,  subd. 
Rights   under   Invalid  Foreclosure. 

67.  Katz  V.  Obenchain   [Or.]    85  P.   617. 

68.  See    5    C.    L.    1450. 

69.  Curlette  v.  Olds,  110  App.  Div.  596,  97 
N.   Y.    S.   144. 

70.  The  state  court  will  not  stay  a  fore- 
closure suit  pending  a  decision  of  a  suit  in 
a  Federal  court  to  set  aside  the  mortgage 
for  usury  where  it  appears  that  the  Federal 
suit  is  brought  merely  for  delay.  Curlette 
V.  Olds,   110   App.  Div.   596,  97  N.   T.   S.   144. 

71.  And  the  guardian  was  discharged,  and 
revivor  was  neither  necessary  nor  proper. 
Shattuck  V.  Wolf,   72  Kan.   366,   83   P.   1093. 

72.  73,   74.     See    5    C.   L.    1450. 

75,  Anderson  v.  Messinger  [C.  C.  A.]  146 
F.    929. 

76,  In  Nebraska  a  mortgage  made  to  a 
trustee  may  be  foreclosed  by  him  without 
joining  the  beneficiary  as  a  plaintiff.  Tain- 
ter  V.  Abrams  [Neb.]  107  N.  "W.  225.  Where 
the  beneficiary  is  made  a  coplaintiff  with  the 
trustee  in  a  foreclosure  action  and  dies  while 
the  suit  is  pending,  irregularity  or  error  In 
reviving  the  suit  in  the  name  of  his  admin- 
strators  is  without  prejudice  to  further  pro- 
ceedings in  the  case,  as  he  was  not  a  neces- 
sary party  plaintiff.     Id. 

In  New  Jersey  the  beneficiaries  are  neces- 
sary parties  to  a  bill  to  foreclose  a  mort- 
gage executed  to  a  trustee  where  such  bene- 
ficiaries are  known  and  are  not  so  numerous 
as  to  make  it  impossible  or  highly  inconven- 


ient to  make  them  parties.  Butler  v.  Farry, 
68  N.  J.  Eq.  760,  63  A.  240.  This  rule  ap- 
plies with  special  force  where  the  mortgage 
is  by  deed  absolute.  The  cestuis  que  trust- 
ent  are  entitled  to  be  heard  upon  the  ques- 
tion as  to  whether  the  deed  was  really  in- 
tended   as    a    mortgage.     Id. 

In  Fetleral  courts:  Where  the  lender  pro- 
cured execution  of  mortgage  note  and  the 
mortgage  to  a  third  party,  the  lender  was 
not  a  necessary  party  to  a  suit  to  foreclose 
bv  the  nominal  mortgagee.  Waterbury  v. 
McKinnon   [C.  C.  A.]   146  F.  737. 

77.  See    5    C.    L.    1451. 

78.  Party  who  executed  the  deed  of  trust 
sought  to  be  foreclosed  and  the  note  secured 
thereby.  Black  v.  Thompson,  120  111.  App. 
424. 

79,  California  Title  Ins.  &  Trust  Co.  v. 
Muller  [Cal.  App.]  84  P.  453;  Bernard  v. 
Shemwell,  139  N.  C.  446,  52  S.  E.  64;  Aetna 
Life  Ins.  Co.  v.  Stryker  [Ind.  App.]  78  N.  E. 
245. 

80,  81.  Aetna  Life  Ins.  Co.  v.  Stryker, 
[Ind.   App.]    78   N.   E.    245. 

82,  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]  78  N.  E.  245.  Where  the  mortgagor 
claimed  that  the  deed  executed  by  him  con- 
veying aw^ay  the  property  was  procured  by 
fraud  and  was  void,  and  the  mortgagee  had 
notice  of  such  claim  but  nevertheless  failed 
to  make  the  mortgagor  a  party  to  the  suit 
to  foreclose,  the  latter's  claims  were  not 
barred    by    the    foreclosure    decree.     Id. 

83,  Philip  v.  Stearns  [S.  D.]  105  N.  W. 
467. 

84,  Philip  v.  Stearns  [S.  D.]  105  N.  W.  467; 
Livingston  v.  New  England  Mortg.  Sec.  Co. 
[Ark.]  91  S.  W.  752.  Assignee  in  bankrupt- 
cy,    Spitznagle  v.  Cobleigh,  120  lU.  App.  191. 
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The  mortgagor's  wife  is  a  necessary  party.®®  His  heirs  are  also  necessary  parties  in 
order  to  foreclose  their  rights,®^  unless  it  is  otherwise  provided  by  statute.^®  Lienors 
are  parties,®^  and  where  it  is  sought  to  foreclose  their  rights,  they  are  necessary  par- 
ties.^" The  administrator  of  a  deceased  mortgagor  is  a  proper  party.®^  The  as- 
signor of  a  mortgage  may  be  a  proper  party  to  a  suit  by  the  assignee.®^ 

Where  a  party  is  required  to  redeem  only  his  own  interest  in  the  property,®^  he 
cannot  object  that  other  interested  parties  are  not  parties  to  the  suit.^*  Appearance 
and  answer  to  the  merits  waives  objection  for  misjoinder.®^  The  cause  cannot  be 
heard  on  the  motion  of  one  defendant  when  other  defendants  have  not  been  served.®^ 
An  order  sustaining  a  demurrer  for  want  of  a  party  is  not  appealable  where  there  is 
no  order  directing  the  party  to  be  brought  in  or  dismissing  the  case.®'' 

New  parties  and  intervention r'^ — In  a  proper  case  new  parties  may  be  brought 
in  by  supplemental  pleadings®®  and  process.^     An  order  bringing  in  new  parties  i& 


83.  Spitznagle  v.  Cobleig-h,  120  111.  App. 
191;  Burns  v.  Hlatt  [Cal.J  87  P.  196;  Sawyer 
V.  Vermont  Loan  &  Trust  Co.,  41  Wash.  524, 
84  P.  8;  Fag-an  v.  Hook  [Iowa]  105  N.  W. 
155;  Philip  v.  Stearns  [S.  D.]  105  N.  'W.  467; 
Gillett  V.  Romig-  [Okl.]  87  P.  325.  Failure 
to  make  the  grantee  a  party  does  not  extin- 
guish the  mortgage  lien,  and  though  the 
debt  may  be  barred  the  purchaser  cannot, 
without  paying  the  mortgage  debt,  have  his 
title  quieted  as  against  tlie  mortgagee,  or 
recover  the  property  from  the  mortgagee 
in  possession  as  purchaser  at  the  mortgage 
sale.  Burns  v.  Hiatt  [Cal.]  87  P.  196.  See 
ante  this  section,  subd.  Limitations;  post  § 
7,  Rights  Acquired  under  Invalid  Foreclos- 
ure. 

86.  Even  during  her  husband's  life,  her 
Inchoate  right  of  dower  giving  her  an  in- 
terest to  protect.  MacKenna  v.  Fidelity 
Trust  Co.,  184  N.  Y.  411.  77  N.  E.  721,  afg. 
98  App.  Div.  480,   90  N.  T.  S.  493. 

Purchase-money  mortgage;  The  w^ife  of  the 
mortgagor  is  not  a  necessary  party  to  a  suit 
to  foreclose  a  purchase-money  mortgage  to 
which  she  is  not  a  party,  since  she  has  no 
dower  in  land  purchased  by  husband  as 
against  the  lien  of  the  purchase-money  mort- 
gage. Harrow  v.  Grogan,  219  111.  228,  76 
N.    E.    350. 

87.  Nunnally  v.  Robinson,   99  N.  Y.  S.  594. 
S8.     Under  Wilson's  Rev.   &   Ann.   St.    1903, 

§  1691,  the  heir  of  an  intestate  is  not  a  nec- 
essary party  to  a  suit  to  foreclose  a  mort- 
gage, and  is  concluded  by  a  decree  of  fore- 
closure and  sale  against  the  administrator 
of  such  intestate.  McClung  v.  Cullison,  15 
Okl.  402,  82  P.  499.  The  heirs  at  law  of  an 
intestate  mortgagor  were  not  necessary  par- 
ties to  a  foreclosure  proceeding  in  equity 
against  the  administrator  of  such  mortga- 
gor prior  to  June  13,  1892.  when  the  Revised 
Statutes  of  Florida  took  effect;  and  when  a 
decree  pro  confesso  had  been  entered  and  a 
master's  report  had  been  filed  in  such  a  case 
prior  to  said  13th  day  of  June,  1892,  the  final 
decree  of  foreclosure  rendered  therein 
against  such  administrator  subsequently  to 
said  last  mentioned  date  was  fully  binding 
upon  the  heirs  at  law,  though  they  were  not 
individually  named  as  parties  to  such  decree. 
McGregor  v.  KeUum    [Fla.]    39  So.   697. 

89.  If  there  be  prior  liens  by  mortgage, 
deed  of  trust,  judgment,  and  claims  under 
the  mechanic's  lien  statutes,  on  the  property 


sought  to  be  subjected  to  a  mechanic's  lien, 
it  is  not  error  of  which  the  debtor  can  com- 
plain, if  at  all,  to  make  the  holders  of  all 
such  liens  parties,  convene  them  before  a 
commissioner,  adjudicate  them,  and  decree  a 
sale  of  the  property  to  satisfy  them,  al- 
though no  controversy  as  to  the  amounts  or 
priorities  of  any  of  them  is  alleged.  Grant 
V.  Cumberland  Valley  Cement  Co.,  58  W.  Va. 
162,  52  S.  E.  36.  Judgment  creditors  of  the  mort- 
gagor are  proper  parties  defendant  for  the 
purpose  of  foreclosing  their  right  of  redemp- 
tion. Gouwens  v.  Gouwens  [111.]  78  N.  E. 
597.  The  rule  under  chancery  rule  108  that 
in  suits  to  foreclose  mortgages  subsequent 
incumbrancers  are  proper  parties  and  may 
be  brought  in  by  a  general  allegation  that 
they  are  subsequent  incumbrancers  and  claim 
some  interest  cannot  be  extended  to  otlier 
cases  nor  to  other  parties  claiming  other 
rights.  Merritt  v.  Alabama  Pyrites  Co. 
[Ala.]    39   So.   555. 

90.  Junior  lienors  whose  liens  are  of  rec- 
ord must  be  made  parties  in  order  to  fore- 
close their  rights.  Code  Civ.  Proc.  §  726. 
Wemple  v.  Yosemite  Gold  Min.  Co.  [Cal. 
App.]  87  P.  280.  Junior  mortgagee  whose 
mortgage  Is  of  record  at  time  of  foreclosure 
proceedings  not  affected  by  the  decree  unless 
he  is  made  a  party.  Id.  See  post  §  11,  Re- 
demption. 

91.  Black  v.   Thompson,    120   111.  App.    424. 
93.     Under  Code  Civ.  Proc,   §   1627,  subd.   1, 

providing  that  ^ny  person  liable  to  plaintiff 
for  the  payment  of  the  debt  .may  be  made  a 
party  defendant  to  an  action  to  foreclose  the 
mortgage,  an  assignor  of  a  mortgage  who 
guarantees  its  collection  may  be  made  a  par- 
ty.    Robert  v.  Kidansky,  97  N.  Y.  S.  913. 

93.  Code  Civ.   Proc.    §    646. 

94.  Philip  V.  Stearns  [S.  D.]  105  N.  W.  4  67. 

95.  Black   v.   Thompson,   120   111.   App.   424. 

96.  Macfarlane  v.  Hills  [Fla.]  39  So.  994. 
See  post  this  section,  subsec.  C,  subd.  Trial 
and  Hearing. 

97.  In  such  case  complainant  should  de- 
cline to  make  the  additional  party  and  allow 
the  action  to  be  dismissed,  or  should  make 
the  party  and  save  the  point  on  an  appeal 
from  the  final  judgment.  Bernard  v.  Shem- 
well,    139    N.   C.    446,    52    S.    E.    64. 

98.  See  5  C.  L.   1451. 

99.  Where  the  mortgagor  conveys  away 
the  property  and  then  dies  so  shortly  before 
the    expiration    of    the    statutory    limitation 


1694 


FOEECLOSUEE  OF  MOETGAGES  ON  LAND  8  6C.     7  Cur.  Law. 


generally  discretionary.^  New  parties  may  be  brought  in  by  way  of  substitution.* 
The  court  may  allow  an  amendment  changing  the  capacity  in  which  complainant 
sues.* 

Persons  having  no  interest  in  the  property  cannot  intervene/  nor  can  a  stranger 
claiming  title  to  the  mortgaged  land  intervene  and  have,  his  claim  thus  adjudicated.® 

The  process.'' — By  virtue  of  statutory  provisions  service  by  publication  is  suffi- 
cient in  certain  cases.*  The  publication  must  be  within  the  time  specified  by  the 
statute.®  On  a  collateral  attack  based  on  the  insufficiency  of  the  affidavit  upon  which 
published  service  was  based,  the  question  for  consideration  is  not  whether  the  court 
erred  in  granting  the  order  of  publication  but  whether  the  affidavit  contains  matter 
which,  in  contemplation  of  the  statute,  warranted  the  judge  in  granting  the  order.^" 
The  affidavit  upon  which  the  publication  is  based  must  allege  facts  and  not  mere 
conclusions.^^     Service  by  publication  may  be  had  on  nonresident  minors.^^ 

(§6)  C.  Pleading,  trial,  and  evidence.  Bill,  complaint,  or  petition.^^ — The 
bill  must  allege  the  execution  of  the  mortgage"  and  of  the  obligation  secured  there- 
by^^  and  the  indebtedness  of  defendant  to  complainant;^®  but  failure  {o  allege  a 
definite  and  certain  amount  as  due  merely  renders  the  complaint  uncertain  and  am- 
biguous,^^ and  objection  on  account  of  such  a  defect  is  waived  by  failure  to  raise 
it  in  proper  manner.^^     The  bill  must  show  the  complainant's  ownership  of  the 


that  no  administration  can  be  secured  before 
the  bar  of  the  statute  attaches,  the  mortga- 
gee may  sue  the  grantee  alone,  and  then 
after  an  administrator  has  been  appointed 
may  bring  him  in  by  amendment  or  supple- 
mental proceedings,  and  thus  prevent  his 
right  to  a  deficiency  judgment  from  being 
cut  off  by  Code  Civ.  Proc.  §  726,  providing 
that  foreclosure  shall  be  the  sole  remedy  up- 
on a  debt  secured  by  a  mortgage.  California 
Title  Ins.  Trust  Co.  v.  Muller  [Cal.  App.]  84 
P.   453. 

1.  The  validity  of  published  service 
against  a  nonresident  defendant  based  upon 
the  original  summons  is  not  affected  by  the 
issue  of  a  supplemental  summons  bringing  in 
the  tenants  of  tlie  premises,  as  where,  at 
the  time  of  the  publication  o?  the  summons 
against  a  nonresident  assignee  of  a  third 
mortgage,  a  supplemental  summons  had  been 
ordered  against  the  tenants,  but  the  publi- 
cation was  based  on  the  original  summons. 
Mishkind-Feinberg  Realty  Co.  v.  Sidorsky, 
111   App.   Div.    578,   98   N.   Y.    S.   496. 

2.  Code  §  273.  Bernard  \•^  Shemwell,  139 
N.  C.   446,  52  S.  E.  64. 

3.  In  case  of  a  transfer  of  real  estate  dur- 
ing the  pendency  of  the  litigation,  the  action 
may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to 
ivhom  the  transfer  is  made  to  be  substituted 
in  the  action.  Code  Civ.  Proc.  p.  76S.  §  40. 
Gillett  v.  Romig  [Okl.]  87  P.  325.  W'ards,  on 
commg  of  age,  substituted  as  parties  plain- 
tiff Tn  place  of  guardian.  Shattuck  v.  "Wolf. 
72  Kan.  366,  S3  P.  1093.  The  proceedings  for 
substitution  were  properly  instituted  by  mo- 
tion, and  the  court  had  jurisdiction  to  hear 
and  determine,  ■without  further  pleadings, 
and  without  a  jury,  the  facts  presented  by 
the  motion.  Id.  By  voluntarily  submitting 
to  trial  before  court,  guardian  waived  ob- 
jection to  form  of  proceeding  and  was  con- 
cluded by  the  result,  except  for  trial  of  er- 
rors  reviewable  as  in   other  civil   cases.     Id. 

4.  Change     from     Individual     capacity    to 


that   of  executor.     Leahy  v.   Haworth    [C.   C. 
A.]    141   F.    8B0. 

5.  Patrons  of  a  public  service  corporation 
have  no  interest  as  such  in  the  corporate 
property  and  hence  cannot  intervene  in  pro- 
ceedings to  foreclose  a  mortgage  on  sucli 
property.  Wightman  v.  Evanston  Yaryan 
Co.,  118  111.  App.  379.  The  interest  which  en- 
titles a  person  to  intervene  must  be  of  such 
a  direct  and  immediate  character  that  tlie 
intervener  will  either  gain  or  lose  by  the  di- 
rect legal  operation  of  the  judgment  or  de- 
cree.    Id. 

6.  He  must  bring  a  separate  suit.  Smith 
V.  Redmond   [Iowa]   108  N.  "W.  461. 

7.  See  5   C.  L.   1451. 

8.  Where  a  city  court  has  jurisdiction  to 
foreclose  a  mortgage,  service  by  publication 
will  be  sufficient,  though  personal  service 
witliin  the  city  limits  is  necessary  in  strictly 
personal  actions.  Spitznagl'e  v.  Cobleigh,  120 
111.   App.    191. 

9.  Publication  made  after  the  expiration 
of  ninety  days  after  the  complaint  is  filed 
will  not  support  a  decree  of  foreclosure. 
Fuhrman  v.  Power  tWash.]    86  P.   940. 

10.  Cohen  v.  Portland  Lodge  No.  142,  144 
F.  266.  Under  Hill's  Ann.  Laws  Or.  §  56, 
when  the  aflidavit  tends  to  prove  the  facts 
which,  under  the  statute,  authorize  an  order 
of  publication,  and  the  court  adjudges  it 
sufficient,  such  adjudication  is  conclusive  in 
a  collateral  proceeding.     Id. 

11.  Cohen  v.  Portland  Lodge  No.  142,  144 
F.    266. 

12.  Publication  under  Hill's  Ann.  Laws, 
Or.,  §  56,  is  the  same  as  to  nonresident 
minors  as  in  other  cases.  Cohen  v.  Portland 
Lodge  No.    142,   144   F.   266. 

13.  See    5    C.    L.    1452. 

14.  Clokey  v.  Loan  &  Homestead  Ass'n, 
120  111.  App.   214. 

15.  Bond.  Clokey  v.  Loan  &  Homestead 
Ass'n.    120   111.   App.    214. 

16.  Madden  v,  Lubke,  119  111.  App.  339. 
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obligation  secured  by  the  mortgage."  In  a  suit  by  the  beneficiary  of  a  trust  deed, 
the  declaration  must  allege  demand  upon  the  trustee  to  sue  and  his  refusal  to  do  so,-° 
and  that  the  defendant  had  notice  or  knowledge  of  complainant's  claim/'  but  ab- 
sence of  such  allegations  may  be  cured  by  the  answer.^^  In  a  suit  against  the  mort- 
gagee's grantee  the  complainant  need  not  negative  the  possibility  of  the  defendant's 
having  a  paramount  title  through  some  independent  source.^^ 

An  amendment  must  not  change  the  cause  of  action.^* 

Demurrer,  plea,  or  answer.-^-" — An  appeal  from  an  order  oveiwling  a  demurrer 
does  not  ipso  facto  prevent  the  trial  court  from  proceeding  with  the  trial.^® 

Allegations  of  payment  must  be  definite."  Under  a  general  plea  of  payment 
a  discharge  of  the  obligation  in  money,-^  or,  by  consent  of  parties,  its  equivalent,"^ 
may  be  shovm,  but  proof  of  a  gift  of  the  amount  of  the  debt  by  the  creditor  to  the 
debtor  is  inadmissible.^"  Failure  of  consideration  should  be  directly  and  positively 
averred  in  order  to  impose  the  burden  of  proof  upon  the  complainant.^'  An  answer 
setting  up  want  of  consideration  is  sustained  by  proof  of  an  invalid  consideration.^- 
The  existence  and  validity  of  liens  claimed  by  parties  defendant  may  be  determined 
upon  their  answer. ^^ 

In  the  absence  of  statutory  requirement  the  plea  or  answer  need  not  be  veri- 
fied.3* 

Cross  hills  and  supplemental  hills.^^ — Defendants  claiming  liens  on  the  prop- 
erty need  not  file  a  c-iross  bill  in  order  to  have  the  existence  and  validity  of  their 
liens  determined. ^^ 

Trial  and  hearing.^'' — Foreclosure  suits  in  equity  are  controlled  by  the  same 
rules  of  practice  and  procedure  applicable  in  general  to  suits  in  equity.^^  The  cause 
cannot  be  heard  on  motion  of  one  defendant  when  other  defendants  have  not  been 
served,^®  or  where  the  cause  is  not  at  issue  as  to  other  defendants  served,*"  nor  in 
such  case  can  the  cause  be  referred  to  a  master.*^  Where  the  action  is  at  law,  it 
should  be  tried  as  such.*- 


17.  San  Gabriel  VaUey  Bank  v.  Lake 
View   Town   Co.    [Cal.   App.]    86  P.    727. 

18.  Slioula  be  raised  by  special  demurrer. 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.    [Cal.   App.]    86  P.   727. 

19.  Madden  v.  Lubke,  119  Til.  App.  339. 

20.  21.  "Way  V.  Shaver  [Cal.  App.]  84  P. 
283. 

22.  Answer  admitting  knowledgre  of  claim, 
denying  its  validity,  and  alleging'  payment. 
Way   V.    Shaver    [Cal.    App.]    84    P.    2S3. 

23.  Rohrhof  v.  Schmidt,  218  111.  585,  75  N. 
E.    1062. 

24.  Amendment  abandoning  claim  of  pay- 
ment and  setting  up  estoppel  to  assert  val- 
idity of  mortgage  was  not  a  change  of  cause 
of  action.  Deering  v.  Shreyer,  110  App.  Div. 
200.   97   N.   T.   S.    14. 

25.  See   5  C.  L.   1452. 

26.  Montgomery  v.  King,  125  Ga.  388,  54 
S.  E.  135.  See  Appeal  and  Review,  7  C.  L. 
128. 

27.  A  general  allegation  in  an  answer  that 
the  mortgagor  has  paid  $50  nr  S60.  for  which 
no  creclit  has  been  given,  and  that  she  is  un- 
able to  give  the  sum  or  date  of  each  payment, 
w^ithout  alleging  to  ■^•hom,  or  ■wlien.  or  wliere 
such  payments  -were  made,  is  demurrable. 
Montgomery  v.  King,  125  Ga.  388,  54  S.  E. 
135. 

2S,  20.  30.  V\^hite  v.  Black,  115  Mo.  App. 
28.   90   S.  W.   1153. 

31.     Mayo    v.    Hughes    [Fla.]    40    So.    499. 


I      32.     Money    advanced    to    mortgagor   under 

I  contract  void  under  liquor  laws.  Dierkes  v. 
Wideman   [Mich.]   12  Det.  Leg.  N".  921,  106  N. 

I  "W.  735. 

i  S3.  Gouwens  v.  Gouwens  [111.]  78  N.  E. 
597. 

34.     Prac.   Act    §    33,    requiring   the   plea   in 

I  an    "action"    to   be   verified   as   a  condition   to 

1  the  right  to  deny  tlie  execution  of  a  written 
instrument,  does  not  apply  to  suits  in  equity 
to  foreclose  mortgages.  Clokey  v.  Loan  & 
Homestead    Ass'n,    120    111.    App.    214. 

1       35.      See   o   C.   L.    1452. 

I      36.     Gouwens    v.    Gouwens    [111.]    78    N.    E. 

I  597.  ■  As  to  necessity  for  cross  bill,  see  Equi- 
ty,   5    C.    L.    1144.    and    note   on    p.    1166.     See, 

I  also.  Equity,  7  C.  L.  l.?23. 

I       37.     See  5  C.  L.  1453. 

I       3S.     See   Equity.    7   C.   L.   1323. 

]  39,  40.  Macfarlane  v.  Hills  [Fla.]  39  So. 
994. 

41.  Macfarlane  v.  Hills  [Fla.]  39  So.  994 
Rules  85  and  86  of  the  circuit  court  in  suits 
in  equity  do  not  control  the  procedure  in  a 
case  where  the  Issues  are  not  made  up  as  to 
all  the  defendants  who  are  alleged  to  be  in- 
terested in  the  n^atters  which  are  litigated. 
Id. 

42.  Action  to  foreclose  under  the  statute 
is  an  action  at  law.  and  hence  instructions 
should  be  given,  though  the  case  is  tri^rl  hy 
the  court  ■without  a  jury.  TV'hite  v.  Black, 
115  Mo.  App.  28,  90  S.  W.  1153. 
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Evidenc\e.*^ — In  the  absence  of  denial  the  mortgage  may  prove  itself  and  the 
debt  secured,**  but  where  there  is  a  denial,  the  execution  of  the  mortgage*^  and 
the  mortgage  debt  must  both  be  proved.*^  Possession  of  the  mortgage  and  the  note 
secured  thereby  is  prima  facie  evidence  of  ownership.*'^  The  burden  of  proof  as  to 
the  consideration  may  be  cast  upon  the  complainant  by  the  answer,**  but  the  burden 
is  shifted  where  the  mortgage  notes  import  a  consideration  upon  their  face.*®  The 
burden  of  proof  as  to  payment  is  upon  the  defendant.'^*'  Credits  endorsed  on  a  mort- 
gage bond  may  be  shown  to  be  erroneous. ^^  The  finding  of  the  trial  court  as  to  the 
amount  due  will  not  be  disturbed  when  sustained  by  the  evidence.^^  As  against  the 
mortgagor  and  his  privies,  no  proof  of  the  mortgagor's  title  is  necessary,^^  but  as 
against  a  defendant  who  claims  an  adverse  title  to  that  of  the  mortgagor,  this  rule 
do'es  not  apply  and  complainant  must  prove  the  mortgagor's  title. '^*  Where,  however, 
the  title  of  the  mortgagor  is  proved,  a  party  relying  on  a  paramount  title  must 
prove  it.^^     In  a  suit  to  foreclose  a  mortgage  by  deed  absolute  in  which  the  mort- 


43.  See  5   C.   L.   1453. 

44.  Where  the  defendant  does  not  deny 
the  execution  of  the  mortgage  nor  seek  in 
any  way  to  impeach  it,  and  the  mortgage  re- 
cites the  debt  to  secure  which  it  purports  to 
have  been  executed,  a  judgment  for  the  debt 
and  a  decree  for  foreclosure  may  be  predicat- 
ed upon  the  mortgage  alone.  Gray  v.  Ben- 
nett [Iowa]  105  N.  W.  377.  When  the  mort- 
gage has  been  acltnowledged  as  required  by 
law  it  may  be  introduced  in  evidence  without 
further  proof.  Id.  Where  the  abstract  of 
the  record  fails  to  show  that  the  mortgage 
was  duly  acknowledged,  the  appellate  court 
need  not  and  usually  will  not  search  the 
record  in  order  to  learn  the  facts  in  regard 
thereto.     Id. 

45.  Clokey  v.  Loan  &  Homestead  Ass'n. 
120  111.  App.  214. 

46.  The  answer  need  not  be  verified. 
Clokey  v.  Loan  &  Homestead  Ass'n,  120  111. 
App.  214.  Prac.  Act  §  33,  providing  that  th.:^ 
execution  of  any  writing  shall  not  be  denied 
in  any  "action"  thereon,  unless  the  plea  con- 
taining such  denial  is  verified,  applies  only 
to  actions  at  law  and  not  to  foreclosure  suits 
in   equity.     Id. 

47.  Oilman  v.  Grossman  [Neb.]  106  N.  W. 
769.  Possession  of  mortgage  note  endorsed 
in  blank  sufficient  evidence  of  ownership 
thereof.'     Adams  v.  Gonnelly,  lis  111.  App.  441. 

48.  An  answer  to  a  foreclosure,  setting  up 
a  partial  failure  of  consideration,  casts  the 
burden  of  proof  upon  the  complainant.  Otis 
V.  McGaskill  [Pla.]  41  So.  458.  A  failure  of 
consideration  should  be  directly,  positively, 
and  unequivocally  averred  in  order  to  impose 
the  burden  of  proof  on  the  complainant 
Mayo  V.  Hughes    [Fla.]    40  So.  499. 

SiifTicieney  of  evidence:  Defense  of 
failure  of  consideration  not  sustained.  Mayo 
V.  Hughes  [Fla.]  40  So.  499.  Evidence  held 
to  show  that  the  consideration  of  the  mort- 
gage was  advanced  by  the  mortgagee  as  re- 
cited by  the  mortgage,  and  not  by  a  partner- 
ship composed  of  the  mortgagor  and  mort- 
gagee. Hubbard  v.  Mulligan  [Coin.]  82  P. 
783.  Evidence  held  not  to  show  that  mort- 
gagee had  retained  part  of  the  recited  con- 
sideration to  pay  off  a  prior  mortgage.  Bar- 
ton V.  Eminence  Bldg.  &  Loan  Ass'n  [Ky.j 
93  S.  W.  9.  Finding  of  trial  court  that  the 
note  secured  by  the  mortgage  was  given 
without  consideration  held   not   sustained   by 


the  evidence.     Winston  v.  Armstrong   [Neb.] 
104  N.  W.   941. 

49.  Chambers  v.   Powell    [Ala.]   39   So.   919. 

50.  Smith  V.  Allmon  [S.  C]  54  S.  E.  1014; 
Telford  v.  Howell,  220"  111.  52,  77  N.  B.  82. 

Sufficiency  of  evidence;  Evidence  held  in- 
sufficient to  show  payment.  Smith  v.  All- 
mon [S.  C.]  '54  S.  E.  1014;  Becker  v.  Bluemel 
[Wis.]  109  N.  W.  534.  A  discharge  and  sat- 
isfaction of  a  mortgage  executed  by  a  col- 
lecting agent  in  consideration  of  another 
mortgage  on  the  same  land  executed  by  the 
first  mortgagor's  grantee  was  ineffectual  to 
give  the  assignee  of  the  second  mortgage 
any  superior  right  to  those  of  the  assignee 
of  the  first  mortgage,  both  parties  being  rep- 
resented by  the  same  agent  and  neither  of 
the  assignments  having  been  recorded. 
Becker  v.  Bluemel  [Wis.]  109  N.  W.  534.  In 
suit  to  enjoin  foreclosure  on  ground  of  pay- 
ment and  cross  bill  praying  foreclosure,  find- 
ing of  balance  due  and  decree  of  foreclosure 
sustained.  Ladd  v.  Lookout  Distilling  Co. 
[Ala.]  40  So.  610.  Defense  of  settlement  of 
mortgage  debt  held  not  sustained.  Taylor 
V.  Industrial  Mut.  Deposit  Go.'s  Receiver 
[Ky.]  96  S.  W.  462.  Decree  overruling  plea 
of  payment  held  justified  by  the  evidence. 
Telford   v.   Howell.    220  111.    52,    77  N.  E.    82. 

51.  Smith  V.   Allmon    [S.  C]    54   S.    E.   1014. 

52.  The  method  of  computing  the  amount 
due,  and  the  finding  of  the  trial  court  as  to 
such  amount  on  foreclosure  of  a  building 
and  loan  absociation  mortgage,  sustained. 
Oskaloosa  Nat.  Bldg.,  Loan  &  Investment 
Ass'n  V.  Bailey,  129  Iowa,  287,  105  N.  W.  417. 

53.  Gilman  v.  Grossman  [Neb.]  106  N.  W. 
769.  When  the  bill  alleged  the  existence  of 
the  mortgage  debt,  the  execution  of  a  deed 
of  trust  conveying  the  fee  simple  in  the  prop- 
erty to  secure  the  debt,  and  the  subsequent 
vesting  by  mesne  conveyance  of  the  mortga- 
gor's interest  in  the  property  in  the  defend- 
ant, and  the  trust  deed,  duly  acknowledged, 
and  conveying  the  fee  simple  in  trust  to  se- 
cure the  debt  was  introduced  in  evidence, 
and  proof  of  default  was  made,  and  the  de- 
fendant's answer  admitted  that  he  owned  the 
property  when  the  bill  was  filed  and  was  oc- 
cupying the  same,  and  did  not  set  up  any 
paramount  independent  title,  the  complainant 
was  entitled  to  foreclosure  without  any  fur- 
ther proof  that  the  mortgagor  had  the  right 
to   convey  the   property  in   trust  or  that  de- 
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gagor's  Avife  joined,  it  is  incumbent  upc'n  the  complainant  to  show  that  the  amount 
sf^cured  by  the  deed  was  made  known  to  the  wife.^®  Where  a  judgment  lienor  asserts 
and  relies  upon  the  mortgagee's  actual  knowledge  of  the  judgment  at  the  time  of  the 
execution  of  the  mortgage,  the  lienor  has  the  burden  of  proving  such  knowledge.^^ 
In  some  states  complainant  must  show  that  no  proceedings  at  law  have  been  had 
upon  the  mortgage  debt.^^ 

Declarations  of  the  mortgagor  in  his  own  interest  are  inadmissible,^^  but  declara- 
tions against  his  interest  are  admissible.^"  Testimony  of  interested  persons  with 
reference  to  transactions  with  deceased  persons  whose  estates  are  involved  is  incompe- 
tent.^^ Upon  proof  of  loss  or  destruction  of  the  mortgage,  a  certified  copy  is  ad- 
missible."- Such  copies  are  also  admissible  under  statutory  provisions. "^^  As  a 
general  rule  the  recital  as  to  the  consideration  is  only  prima  facie  evidence,  and  may 
be  rebutted  by  joarol,"*  but  the  rule  is  not  without  exception.*'^  Where  the  proceed- 
ing is  in  ecjuity,  witnesses  cannot  be  examined  in  open  court  unless  there  is  statu- 
tory provision  for  such  procedure.""  A  variance  between  the  mortgage  and  the  note 
secured  thereby  does  not  necessarily  render  the  mortgage  inadmissible.  Objection 
for  such  a  variance  must  be  definite  and  specific."^ 

(§  6)  D.  Decree  or  judgment.^^ — All  the  equities  growing  out  of  the  whole 
transaction  should  be  adjusted  by  the  decree/^  and  the  priorities  of  liens  and  claims 


fcndant  did  not  hold  under  an  independent 
paramount  title.  Rolirliof  v.  Schmidt,  218 
111.   585,   75  N.  E.   1062. 

54.  Oilman  v.  Grossman  [Neb.]  106  N.  W. 
769. 

55.  Rohrhof  v.  Schmidt,  218  111.  585,  75  N. 
E.  1062.  When  complainant  alleges  title  in 
third  party  and  that  such  party  holds  sub- 
ject to  the  mortg-age,  such  party,  if  he  re- 
lies on  a  paramount  title,  must  allege  and 
prove  it.     Id. 

56.  The  wife's  inchoate  right  of  dower  is 
liable  to  the  lien  of  the  deed  only  to  the 
extent  to  which  the  amount  secured  by  the 
deed  was  made  known  to  her.  Butler  v. 
Farry,  68  N.  J.  Eq.  760,  63  A.  240. 

57.  Boyd  V.  Boyd,  128  Iowa,  699,  104  N.  "W. 
798. 

58.  The  rule  requiring  evidence  in  sup- 
port of  the  allegation,  in  a  petition  for  the 
foreclosure  of  a  mortgage,  that  no  proceed- 
ings at  law  have  been  had,  etc.,  is  available 
to  an  attaching  creditor  resisting  the  fore- 
closure and  plaintiff's  claim  of  priority. 
Fryer  v.  Fryer  [Neb.]  105  N.  W.  712.  See 
ante  §  1,  The  Remedies;  post  §  10.  Personal 
Liability   and   Judgment   for   Deficiency. 

59.  Telford  v.  Howell,  220  111.  52,  77  N.  E. 
82. 

ea.  In  suit  to  foreclose  second  mort- 
gage, evidence  that  owner  of  the  property, 
who  had  acquired  the  first  mortgage,  had 
declared  to  bank  that  complainant's  mort- 
gage was  the  only  encumbrance  on  the 
premises  was  admissible  upon  the  question 
of  merger  of  the  first  mortgage  in  the  legal 
title.  Townsend  v.  Provident  Realty  Co., 
110   App.   Div.   226,   96   N.  Y.   S.    1091. 

61.  Ryan  v.  Shaneyfelt  [Ala.]  40  So.  223. 
When  mortgagee  is  dead  the  defendant  can- 
not testify  as  to  payments  made  during 
decedent's  life.  Telford  v.  Howell,  220  111 
52,  77  N.  E.  82. 

62.  Ryan   v.   Shaneyfelt    [Ala.]    40   So.    223. 

63.  Provision  making  duly  acknowledged 
and  recorded  instruments  provable  by  cer- 
tified  copy.     Bruce  v.   Wanzer    [S.   D.]    105  N.  i 

7   Curr.    L. — 107. 


W.  282.  When  such  a  copy  is  introduced  and 
the  mortgagor  testifies  that  he  executed  the 
mortgage  and  the  note  described  therein, 
this  is  sufficient  in  the  absence  of  conflicting 
evidence  to  prove  the  note  and  the  mortgage. 
Id.  The  admission  of  the  original  mortgage 
and  note  after  admission  of  certified  copy  o3f 
mortgage  is  within  the  sound  discretion  of 
the  court.     Id.  f,- 

64.  Barton  v.  Eminence  Bldg.  &  Loan 
Ass'n  [Ky.]  93  S.  W.  9.  In  suit  to  enjoin 
foreclosure  on  ground  of  payment  and  cross 
bill  setting  up  real  consideration  and  pray- 
ing foreclosure.  Ladd  v.  Lookout  Distilling 
Co.    [Ala.]    40  So.   610. 

65.  In  a  suit  by  a  grantor  to  recover  land 
conveyed  to  secure  a  debt,  an  unambiguous 
receipt  executed  by  the  grantee  showing  the 
consideration  for  the  conveyance  cannot  be 
varied  by  parol.  Blake  v.  Lowry  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.  728,  93  S.  W.  521. 

66.  Comp.  Laws  1897,  §  491,  providing  for 
the  examination  of  the  complainant  or  his 
solicitor  in  open  court  as  to  payments  to  be 
credited  to  defendant,  refers  to  cases  against 
absent,  concealed,  or  nonresident  defendants, 
and  not  to  mortgage  foreclosure  proceed- 
ings against  residents.  Hoock  v.  Sloman 
[Mich.]   13  Det.  Leg.  N.  390,  108  N.  W.  447. 

©7.  Objection  to  admission  of  mortgage  in 
evidence  on  ground  that  it  was  "immaterial, 
irrelevant  and  incompetent  because  it  does 
not  describe  the  note  described  in  the  com- 
plaint," was  not  as  definite  as  it  should  have 
been.  Adams  v.  Connelly,  118  111.  App.  441. 
Variance  between  the  mortgage  and  the  note 
purporting  to  be  secured  thereby  in  that  the 
former  was  signed  by  the  mortgagor  and 
his  wife  and  described  the  note  as  being 
signed  by  the  "mortgagors,"  whereas  the 
note  was  signed  by  the  mortgagor  alone,  did 
not  render  the  mortgage  inadmissible  in  evi- 
dence where  the  note  was  otherwise  suffi- 
ciently described  so  as  to  Identify  it.     Id. 

68.     See    5    C.    L.    1453. 

CO.  Whore  the  mortgagee,  at  the  time  of 
the  execution  of  tlie  mortgage,  held  the  title 
to  certain  land  as  security  for  a  debt  which 
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should  be  determined,'*'  and  damages  for  waste  ma}'  be  allowed. '^^  The  decree  must 
be  supported  by  the  bill/-  but  foreclosure  may  be  granted  though  not  specifically 
prayed  fcT.'^  Agreements  between  the  parties  may  be  carried  out  by  the  decree.'* 
A  corporation's  president  has  no  autliority  as  such  to  consent  to  a  foreclosure  decree 
against  the  corporation  when  the  effect  would  be  to  deprive  the  cfc)rporation  of  its 
propert3^'°  The  decree  upon  foreclosure  of  a  junior  mortgage  should  be  for  a  sale 
subject  to  the  prior  mortgage/^ 

(§6)  E.  Sale  J' — AVhere  several  pieces  of  property  subject  to  a  single  mort- 
gage lien  are  conveyed  to  different  persons,  the  several  parcels  are  liable  for  the  lien 
in  the  inverse  order  of  their  alienation/^  but  this  rule  does  not  apply  where  the  sev- 
eral parcels  are  owned  Ijy  different  grantors,"^  nor  is  it  of  universal  application  even 
where  the  same  grantor  owns  all  the  parcels,  the  question  as  to  which  parcels  shall 
be  sold  first  being  dependent  upon  the  intention  of  the  parties  at  the  time  of  the 
conveyance. ®°  So  also,  when  several  mortgages  do  not  cover  the  same  land,  a  sep- 
arate sale  must  be  made  under  each  mortgage.^^  And  in  any  case,  when  the  land 
is  susceptible  to  subdivision  into  separate  tracts,  it  should  not  be  sold  in  bulk  -^nth- 
out  being  offered  for  sale  in  separate  tracts/^  but  the  rule  is  not  an  arl)itrary  one 
but  is  enforced  when  necessary  to  protect  the  rights  of  the  debtor,  and  to  insure  the 
best  prices  that  can  be  obtained  for  the  property.^^     The  ruling  of  the  trial  court  in 


was  included  in  the  amount  co%-ered  by  the 
mortgage,  it  was  proper  to  provide  for  the 
reconveyance  of  such  land  to  the  mortgagor 
In  foreclosure  at  the  instance  of  the  mort- 
gragee's  assignee,  who  had  succeeded  to  the 
title  of  such  land,  upon  the  satisfaction  of 
the  total  debt  covered  by  the  mortgage. 
Keely  v.  Gregg  [Mont.]  83  P.  222. 

70.  Graham  v.  Smart,  42  Wash.  205,  84  P. 
S24.  The  rule  that  an  adverse  claim  prior  to 
the  execution  of  the  mortgage  cannot  be  liti- 
gated in  a  suit  to  foreclose  the  mortgage 
will  not  be  extended  to  a  case  where  the 
question  of  priority  depends  upon  the  char- 
acter of  the  property  as  whether  it  is  com- 
munity property  or  not.  So  when  the  mort- 
gage was  executed  by  a  husband  and  wife, 
the  court  could  determine  whether  the  prop- 
erty was  community  property  or  not  and 
thus  determine  whether  or  not  the  mortgage 
was  prior  to  a  separate  judgment  against 
the  wife  under  which  no  levy  was  made  un- 
til after  the  execution  of  the  mortgage, 
since  if  the  property  was  community  prop- 
erty the  judgment  did  not  become  a  lien 
until  the  levy  was  made.     Id. 

71.  Waste  committed  by  receiver  of  in- 
solvent mortgagor  by  removing  fixtures. 
Prudential  Ins.  Co.  v.  Guild  [N.  J.  Eq.]  64 
A.  694.  The  damages  recoverable  are  the 
amount  of  the  diminution  in  value  of  the 
mortgage  security  by  reason  of  the  waste, 
and  this  diminution  is  measured  by  the  dif- 
ference in  value  at  the  time  of  the  sale  of 
the  property  after  the  waste,  and  its  value 
at  such  time  if  the  waste  had  not  been  com- 
mitted.     Id. 

72.  Madden    v.    Lubke,    119    111.    App.    339. 

73.  Foreclosure  granted  in  suit  by  mort- 
gagee in  possession  under  void  sale,  though 
no  foreclosure  was  asked  for.  Haggart  v. 
Wilczinski    [C.  C.   A.]   143   F.   22. 

74.  In  the  absence  of  injury  to  the  rights 
of  third  parties,  the  decree  may  carry  out  an 
agreement  between  the  several  holders  of 
two  notes  secured  by  the  mortgage  that  the 
claim    based    on    one    of    the    notes    shall    be 


superior  to  the  claim  based  on  tlie  other, 
and  a  sale  may  be  decreed  for  the  satisfac- 
tion of  the  latter  subject  to  the  continuing 
lien  of  the  mortgage  to  secure  the  former. 
Jackson  v.  Grosser,  218  111.  494,  75  N.  E. 
1032. 

75.  Frederick  Milling  Co.  v.  Frederick 
Farmers'  Alliance  Co.  [S.  D.]  106  N.  W.  298, 
Where  the  corporation  was  represented  by 
an  attorney  of  record,  the  entry  of  jvidgment 
upon  the  stipulation  of  the  president  was 
erroneous  for  the  additional  reason  that  it 
was  not  assented  to  by  the  attorney.     Id. 

76.  It  should  not  be  that  the  trustee  in 
the  former  mortgage  be  barred  from  all 
equity  of  redemption,  etc.,  in  case  of  sale. 
Bortree    v.    Macon,    121    111.    App.    111. 

77.  See  5  C.  I^.  1454. 

78.  Hogg  V.  Rose,  183  N.  Y.  182,  76  N.  E. 
38. 

79.  Hogg  V.  Rose,  183  N.  Y.  182,  76  N.  E. 
38.  Where  two  parties  join  in  a  mortgage 
on  their  respective  lands,  a  subsequent  con- 
veyance by  one  of  the  parties  of  his  lands 
will  not  operate  to  transfer  the  lien  of  the 
mortgage  primarily  to  the  other  so  as  to 
require  the  sale  of  the  lands  of  the  latter 
before   those  of  the  former.     Id. 

80.  Hogg  v.  Rose,  183  N.  Y.  182,  76  N.  E. 
38.  If  the  grantor  conveys  a  portion  of  the 
property  with  warranty,  or  receives  the 
whole  purchase  money,  then  the  lands  con- 
veyed are  not  to  be  sold  until  after  the  lands 
retained  are  applied  to  the  satisfaction  of 
the  mortgage;  while,  on  the  other  hand,  the 
grantor  may  by  his  conveyance  charge  the 
whole  or  any  part  of  the  mortgage  debt 
primarily    on    the    lands    conveyed.      Id. 

81.  Ryan   v.    Shaneyfelt    [Ala.]    40   So.    223. 

82.  State  Bank  v.  Brown,  128  Iowa,  665, 
105  N.  W.  49.  See  ante,  §  3C,  Sale  and  Deed. 
Where  a  part  of  the  mortgage  debt  is  not 
due,  a  sale  should  not  be  ordered  unless  it 
aj.pears  that  the  property  is  susceptible  of 
advantageous  division.  See  Civ.  Code  Prac. 
§  694,  sutad.  3.  Rowlett  v.  Harris  [Ky.]  90 
S.  W.  562.     When  part  of  the  debt  is  contro- 
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Ibis  respect  will  not  be  reversed  by  the  appellate  court  unless  plainly  erroneous,^* 
I'ut  where  property  is  improperly  sold  in  bulk  without  first  offering  it  for  sale  in 
separate  tracts,  it  will  be  set  aside  on  proper  application.^^ 

The  deed  may-  be  made  by  the  successor  of  the  officer  who  made  the  sale.^^ 
Provision  for  stay  of  sale  is  sometimes  made  by  statute.®^ 

On  confirmation.^^ — Confirmation  is  merely  the  judicial  sanction  of  the  sale, 
being  necessary  only  to  complete  the  legal  title,^^  the  equitable  interest  of  the  pur- 
chaser being  created  by  the  sale  and  payment  of  the  purcihase  money."*'  Mere  de- 
lay, tlierefore,  in  confirmation,  will  not  invalidate  the  sale.^^  The  question  of  con- 
firmation where  there  are  irregularities  rests  to  a  large  extent  within  the  discretion 
of  the  chancellor.''-  The  presumption  is  in  favor  of  the  regularity  of  the  sale.°^ 
Where  the  sale  vests  in  the  purchaser  an  absolute  right  to  a  deed,  confirmation  can- 
not be  refused  on  account  of  a  larger  price  being  offered,  even  upon  the  pavment  of 
the  full  amount  of  the  judgment  and  costs.^*  Confirmation  being  necessarv  to  com- 
plete the  title  of  the  purchaser,  the  title  of  the  mortgagor  is  not  divested  until  con- 
firmation of  the  sale  and  delivery  of  the  deed,^°  and  hence  the  mortgagor  is  entitled 
to  possession  and  to  rents  and  profits  until  confirmation.""  Questions  as  to  the  right 
to  notice  of  confirmation"^  and  as  to  the  execution  and  recording  of  the  deed"^  depend 
upon  the  various  statutes.  A  party  who  has  not  been  injured  cannot  complain  of 
confirmation""  or  refusal  to  confirm.^ 


verted,  such  part  is  not  due,  within  the 
meaning-  of  the  code,  until  the  issue  thus 
raised    lias    been    decided.     Id. 

S3,  84.  Miller  V.  Trudgeon,  16  Okl.  337, 
86    P.    523. 

85.  State  Bank  v.  Brown,  128  Iowa,  665, 
105  N.  W.  49. 

86.  Code  Civ.  Proc.  §  1237.  McCauley  v. 
Jones  [Mont.]  86  P.  422.  Any  officer  succeed- 
ing the  one  who  made  the  sale  is  the  latter's 
successor.     Id. 

87.  The  word  "defendant"  as  used  in  § 
477b,  Code  Civ.  Proc.  fComp.  St.  1903,  §  7037), 
being  §  1469,  Cobbey's  Ann.  St.  1903,  applies 
to  the  mortgagor  or  to  persons  in  privity 
with  him,  and  not  to  cross  petitioners 
seeking-  to  enforce  a  lien  upon  the  premises 
or  to  partie.s  defendant  having  only  a  con- 
tingent or  collateral  interest  in  the  prop- 
erty.    Clock  V.  Pahl   [Neb.]   106  N.  W.  420. 

88.  See  5  C.  L.  1456. 

89.  90.     Hyde  v.  Heaton   [Wash.]    86  P.   664. 

91.  Six  years  delay  was  not  fatal 
where  innocent  parties  were  not  Injured 
thereby.  Hyde  v.  Heaton  [W^ash.]  86  P.  664 
Statutes  prescribing  duration  of  liens  and 
judgments  have  no  application  to  such  a 
case.     Id. 

92.  Where  the  master  accepted  the  bid  of 
defendant's  solicitor  without  requiring  pay- 
ment, thinking  that  the  bid  was  for  the  com- 
plainant, and  while  still  on  the  sales  stand 
discovered  his  mistake  and,  after  notice  to 
defendant's  solicitor,  reopened  the  sale  and 
sold  the  property  to  complainant  for  more 
than  twice  the  amount  of  the  bid  of  de- 
fendant's solicitor,  and  the  property  was 
worth  twice  the  amount  of  such  bid  and 
the  amount  due  under  the  decree  was  more 
than  twice  sucii  amount,  it  was  held  that 
the  chancellor  exercised  a  sound  discretion 
in  refusing  to  confirm  either  bid.  Slack  v. 
Cooper,  121  111.  App.  485,  afd.  218  111.  138, 
76   N.   E.    84. 

93.  Conflrmaticn    will    not    be    refused    on 


the  ground  of  inadequacy  of  price  and  be- 
cause the  property  was  sold  as  a  whole,  ex- 
cept upon  good  and  substantial  grounds  suf- 
ficient to  overcome  the  presumption  that 
the  trustee  has  done  his  duty.  Evidence  held 
insufficient  to  sustain  exceptions.  Stirling 
V.   McLane    [Md.]    63   A.   205. 

94.  The  law  prior  to  1893  gave  the  pur- 
chaser an  absolute  right  to  a  deed,  provided 
only  that  the  sale  be  regularly  conducted. 
Zinkeisen  v.  Lewis,  71  Kan.  837,  SO  P.  44,  83 
P.    28. 

9.">.  Westerfield  v.  South  Omaha  Loan  & 
Bldg-.  Ass'n   [Neb.]    105  N.   W.   1087. 

96.  Westerfield  v.  South  Omaha  Loan  & 
Bldg.  Ass'n  [Neb.]  105  N.  W.  1087.  The 
statute,  prior  to  the  recent  amendment,  al- 
lowed the  supersedeas  of  a  decree  confirm- 
ing a  sale  upon  foreclosure  of  mortgage  by 
giving  waste  and  cost  bond  only,  and  the 
purchaser  at  such  sale  could  not  recover 
for  the  use  of  the  premises  while  the  order 
of  confirmation  was  so  superseded  pending 
an  appeal  which  was  voluntarily  dismissed 
by  the  appellant.  Id.  But  the  recent  amend- 
ment requires  the  supersedeas  bond  to 
guaranty  payment  for  the  use  of  the  prop- 
erty in  case  the  order  appealed  from  is  af- 
firmed. Id.  As  to  right  to  rents  and  profits 
pending  redemption,  see  post  §  11,  Right  to 
Possession   Pending  Redemption. 

97.  Ball's  Ann.  Codes  &  St.  §  4886.  provid- 
ing that  defendant  after  appearance  is  en- 
titled to  notice  of  all  subsequent  proceed- 
ings, does  not  apply  when  defendant  is  in 
default.     Hyde  v.  Heaton    [Wash.]    8G  P.   664. 

98.  Under  Pub.  Acts  1899.  p.  310,  Act  No. 
200.  the  commissioner  may  execute  and  re- 
cord the  deed  on  the  day  his  report  of  sale 
is  made,  and  such  acts  will  not  be  rendered 
premature,  by  a  subsequent  motion  to  set 
aside  the  sale  where  such  motion  is  denied. 
Miller  v.  McLaughlin.  141  Mich.  433,  104  N. 
AV.    780. 

99.  Selling    the    property     "with     a     small 
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Resale.- — When  a  stranger  or  third  person  becomes  the  purchaser,  something 
more  than  a  mere  offer  of  a  higher  price  must  appear  to  justify  or  require  a  re- 
sale.3  The  payment  of  the  costs  of  the  first  sale  is  not  a  condition  precedent  to  a  re- 
sale where  the  complainant  was  the  purchaser  at  the  first  sale,*  but  where  a  resale  is 
ordered  on  the  defendant's  application  on  account  of  a  misunderstanding  as  to  the 
date  of  the  first  sale,  the  costs  of  the  first  sale  should  be  paid  by  the  defendant.^  The 
right  of  the  sheriff  to  reject  a  bid  and  to  resell  the  property  is  treated  elsewhere.* 

In  Georgia.'^ 

(§6)  F.  Rec.eiversJiip  in  foreclosure.^ — The  general  rule  is  that  to  justify  the 
appointment  of  a  receiver  pendente  lite  the  mortgagee  must  show  that  the  land  is 
insufficient  to  cover  the  mortgage  debt  'and  that  the  mortgage  debtor  is  insolvent.^ 
Where  the  rents  and  profits  are  expressly  mortgaged,  a  somewhat  less  stringent  rule 
may  be  applied. ^°  A  provision  in  a  mortgage  for  the  appointment  of  a  receiver 
upon  foreclosure  may  be  entitled  to  some  weight  upon  an  application  for  a  re- 
ceiver,^^  but  the  court  will  not  enforce  such  a  provision  where  it  would  be  inequita- 
ble to  do  so.^^  A  petition  for  a  receiver  must  be  verified,  or  if  the  motion  is  based 
upon  the  allegations  of  the  bill,  that  pleading  must  be  sworn  to.^* 

(§6)  G.  Costs,  fees,  and  expenses.^'^ — Attorney's  fees  cannot  be  allowed  un- 
less authorized-by  statute^^  or  by  the  contract  of  the  parties.^''  Fees  authorized  by 
the  contract  of  the  parties  may  be  allowed^'^  and  may  be  made  a  lien  upon  the  land.^^ 
Where  the  trustee  acts  as  the  solicitor  for  the  complainant,  solicitor's  fees  will  not 
be  allowed.^^     When  authority  to  allow  attorney's  fees  is  exhausted  by  a  single  al- 


fraotion  off"  the  same,  such  fraction  being' 
left  to  the  mortg-ag-or,  did  not  injure  the 
mortg-ag-or  and  he  could  not  complain. 
Brumley  v.  Nichols  &  Shepherd  Co.  [Ky.]  93 
S.  W.   667. 

1.  The  refusal  of  an  application  for  con- 
firmation of  a  sale  of  real  estate  made  pur- 
suant to  a  foreclosure  decree  cannot  be  thd 
basis  for  an  assignment  of  error,  where  it 
appears  that  shortly  after  such  refusal  the 
court  made  an  order  of  confirmation,  not  ap- 
pealed from,  and  no  Injury  to  appellant  is 
shown.  Pearson  v.  Helvenston  [F'la.]  39  So. 
695. 

2.  See   5  C.  L.   1456. 

3.  Stirling-  v.  Mcl^ane  [Md.l  63  A.  203. 
See  post  §  7,  subd.  Fraud,  Accident,  or  Mis- 
take. 

4.  State  Bank  v.  Brown,  128  Iowa,  665,  105 
N.  W.  49. 

5.  Burrill  v.  Flitner,  109  App.  Div.  60,  95 
N.   Y.    S.   1078. 

e.  See  post  §  9,  subd.  The  Bid  is  a  Con- 
tract. 

7,  8.     See  5  C.  L..  1456. 

0.  Aetna  Life  Ins.  Co.  v.  Broecker  [Ind.] 
77  N.   E.    1092. 

10.  Aetna  Life  Ins.  Co.  v.  Broecker  [Ind.] 
77  N.  E.  1002.  But  the  existence  of  such  a 
provision,  even  when  coupled  with  a  stipu- 
lation that  a  receiver  may  be  appointed 
upon  default,  does  not  per  se  require  such 
appointment.  W^here  the  land  alone  is  a 
sufficient  security,  equity  will  leave  the  com- 
plainant to  his  remedy  at  law  as  regards 
rents   and  profits.     Id. 

11.  12,  Aetna  Life  Ins.  Co.  v.  Broecker 
[Ind.]    77  N.   E.   1092. 

13.  Daley  v.  Nelson,  119  111.  App.  627.  A 
condition  in  the  mortg-afje  that  upon  condi- 
tions broken  the  trustee  may  take  posses- 
sion  does   not   change   this   rule,    since   with- 


out a  verified  pleading  there  is  no  com- 
petent evidence  that  tlie  conditions  have 
been  broken.     Id. 

14.  See  5  C.  L.  1457. 

15.  Johnson  v.  Clegg.  121  111.  App.  550. 
It  was  error  to  allow  solicitors'  fees  against 
the  defendant  upon  the  overruling  of  his 
demurrer  to  the  bill.  Bortree  v.  Macon,  121 
III.  App.  111.  Rev.  St.  c.  33.  §§  10,  18,  au- 
thorize the  allowance  as  costs  of  only  sucli 
items  as  are  authorized  to  be  so  allowed  by 
statute.     Id. 

IC.  Johnson  v.  Clegg-,  121  111.  App.  550. 
Where  the  mortgage  contains  a  provision  for 
attorneys'  fees  at  a  per  cent  of  the  amount 
of  the  debt,  but  the  amount  of  the  per  cent 
is  left  blank,  no  one,  not  even  the  chancellor, 
can  fill  in  tlie  blank  and  the  fee  cannot  be 
allowed.  Id.  A  provision  for  the  allowance 
of  "all  other  expenses  of  this  trust"  w^ill  not 
authorize  the  allowance  of  solicitors'  fees 
where  a  provision  for  such  fees  upon  a  per- 
centage of  the  amount  of  tlie  debt  is  left 
incomplete  by  failure  to  specify  the  amount 
of  the  per  cent.     Id. 

17.  Where  a  party  sues  to  recover  the 
property  on  the  ground  that  he  was  not  a 
party  to  the  foreclosure  proceedings,  and 
the  mortgagee,  being  in  possession  as  pur- 
chaser at  the  sale,  is  tlius  compelled  to  set 
up  his  mortgae-e  and  ask  for  a  foreclosure 
in  order  to  protect  himself,  an'  attorney's 
fee  may  be  allowed  according-  to  the  stipu- 
lations of  the  mortgage.  Gravelle  v.  Cana- 
dian &  American  Mortg.  &  Trust  Co.,  42 
Wash.   457,   85  P.   36. 

IS.  Attorneys'  fees  provided  for  by  mort- 
gag-e  note.  Corson  v.  McDonald  [Cal.  App.] 
85   P.   861. 

19.  The  same  rule  applies  whore  the  so- 
licitors are  a  firm  of  whicli  the  trustee  is  a 
member.     Touhy  v.  McCagg,   121  111.  App.   93. 
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lowance  depends  upon  tlie  terms  of  contract.-*'  An  allowance  of  attorney's  fees  will 
not  be  disturbed  on  account  o-f  the  amount  unless  plainly  unreasonable.^^  Clerical 
error  as  to  amount  of  fee  may  be  corrected  by  the  trial  court.^^ 

The  allowance  of  master's  fees  depends  upon  statute.^^ 

(§6)  H.  Effec\t  of  proceeding.'^ — A  decree  of  foreclosure  is  conclusive  as  be- 
tween the  adverse  parties  to  the  proceeding  as  to  aU  matters  adjudicated,^^  or  which 
might  properly  have  been  adjudicated  therein.^^  The  mortgagor,-^  his  privies,"^ 
heirs/''  and  creditors^"  are  concluded  by  the  decree,  but  it  is  not  conclusive  as  against 
persons  not  parties  to  the  proceeding,^^  nor  are  parties  on  the  same  side  concluded, 
as  against  each  other,  where  no  issue  between  them  is  presented  and  adjudicated.^^ 
Foreclosure  may  be  refused  without  adjudicating  the  validity  of  the  mortgage 
even  as  between  adverse  parties.'^  A  defendant  cannot,  on  appeal,  insist  upon  an 
adverse  right  not  set  up  below.^* 


20.  When  the  mortg-ag-e  fixes  a  certain 
sum  allowable  as  attorneys'  fees,  such  sum 
may  be  allowed  only  once,  but  if  it  provides 
merely  for  the  allowance  of  reasonable  fees, 
the  allowance  of  a  fee  in  a  suit  to  foreclose 
as  to  one  of  the  obligations  secured  will  not 
deprive  the  court  of  power  to  allow  a  fee  in 
a  subsequent  suit  to  foreclose  as  to  the  oth- 
er obligation.  Jackson  v.  Grosser,  218  111. 
494,  75  N.  E.  1032.  Where  the  abstract  on 
appeal  did  not  show  what  the  provisions  of 
the  mortgage  were  In  regard  to  fees,  a  sec- 
ond allowance  in  a  second  suit  could  not  be 
disturbed.     Id. 

21.  "Amount  allowed  by  Judgment  pre- 
sumed to  have  been  found  reasonable,  though 
finding  stated  another  sum  as  reasonable. 
Corson  v.  McDonald  [Cal.  App.]  85  P.  861. 
Where  mortgage  provided  for  fee  of  $200, 
and  there  was  uncontradicted  evidence  tend- 
ing to  show  that  this  was  reasonable,  al- 
lowance of  such  fee  was  not  error.  Rohrhof 
V.  Schmidt,  218  lU.  585,  75  N.  E.  1062. 

22.  Even  after  judgment  on  appeal.  Cor- 
son V.  McDonald  [Cal.  App.]   85  P.  861. 

23.  Under  Rev.  St.  c.  63,  §  20,  master's 
fees  allowed.  Touhy  v.  McCagg,  121  111.  App. 
93. 

24.  See  5  C.  L.  1458. 

25.  Gouwens  v.  Gouwens  [111.]  78  N.  E. 
597.  A  proceeding  cannot  be  maintained  to 
set  aside  or  vacate  a  decree  of  foreclosure 
on  grounds  disposed  of  In  tlie  foreclosure 
proceedings.  City  of  Lincoln  v.  Lincoln  St. 
R.  Co.  [Neb.]  106  N.  W.  317.  Where  the  par- 
ties and  defenses  are  the  same  in  a  fore- 
closure suit  and  in  an  action  at  law  on  the 
debt  secured  by  the  mortgage,  a  decree  in  the 
former  is  res  adjudicata  as  to  the  questions 
involved  in  the  latter.  Black  v.  Thomson, 
120  111.  App.  424.  The  fact  that  the  decree 
has  been  appealed  from  and  that  the  appeal 
is  pending  does  not  change  tiiis  rule.  Id. 
Where  a  decree  of  foreclosure  of  a  mort- 
gage on  real  estate  contains  a  provision,  "in 
the  event  said  property  is  sold,  that  the  said 
defendants  H.  S,  and  E.  T.  H.,  and  all  per- 
sons claiming  by,  under,  or  through  them 
since  the  recording  of  the  said  mortgage, 
be  and  they  are  forever  barred  and  fore- 
closed of  all  rights  and  equity  of  redemp- 
tron  in  and  to  said  property,  or  any  part 
thereof,"  is  not  necessarily  an  adjudication 
of  a  tax  title  set  up  in  the  answer  of  one  of 
the  defendants,  but  It  is  held  to  be  an  ad- 
judication   affecting    only    the     "rights    and 


equity   of   redemption"    under    the    mortgage. 
Pearson  v.  Helvenston   [Pla.]    39   So.   695. 

26.  Thompson  v.  Hemenway,  218  111.  4fi, 
75  N.  E.  791.  Decree  cuts  off  all  defenses 
that  might  have  been  set  up.  Livingston  v. 
New  England  Mortg.  Sec.  Co.  [Ark.]  91  S. 
W.  752. 

27.  Where  the  mortgagor  and  the  trustee 
were  parties  to  the  foreclosure  suit,  the  ques- 
tions as  to  the  relations  between  the  two, 
and  the  performance  by  the  trustee  of  its 
duty,  could  not  be  raised  in  a  subsequent 
suit  by  the  mortgagee  to  redeem.  Marquam 
v.  Ross  [Or.]  83  P.  S52.  Where  a  judgment 
lienor  was  party  to  foreclosure  suit,  decree 
declaring  judgment  lien  prior  to  all  others 
and  ordering  sale  for  satisfaction  of  both 
judgment  and  mortgage  lien  was  binding 
upon  all  parties.  Thompson  v.  Hemenway, 
218  111.  46,  75  N.  E.  791.  The  power  of  the 
court  to  enforce  the  judgmerft,  which  had 
been  rendered  by  a  federal  court,  was  res 
adjudicata.     Id. 

28.  Decree  binding  upon  all  who  subse- 
quently succeed  to  interests  of  mortgagor 
in  property,  such  as  subsequent  purchasers. 
Gouv/ens  v.  Gouwens   [111.]   78  N.  E.  597. 

29.  Nunnally  v.  Robinson,  99  N.  T.  S.  594. 

30.  Where  mortgage  by  widow  upon  her 
interest  in  her  husband's  estate  Was  as- 
signed to  the  estate  and  was  thereafter  fore- 
closed, though  no  sale  was  had  under  such 
foreclosure,  the  property  being  sold  by  the 
administrator  under  order  of  the  probate 
court,  the  question  as  to  the  widow's  liability 
to  the  estate  was  res  adjudicata  and  could 
not  be  questioned,  upon  the  settlement  of  the 
estate,  by  a  creditor  of  the  widow  who  was 
a  party  to  the  foreclosure  suit.  In  re  An- 
gle's Estate,  148  Cal.   102,  82  P.   668. 

31.  A  decree  declaring  tliat  the  holder  of 
a  note  has  a  second  lien  on  the  premises  as 
second  mortgagee  thereof  does  not  merge  the 
note  where  the  holder  is  not  a  party  to  the 
foreclosure  proceedings,  and  hence  a  subse- 
quent assignee  of  the  note  may  sue  thereon. 
Wyman  v.  Friedman,  120  111.  App.  543. 

32.  Gouwens  v.  Gouwens  [111.]  78  N.  E. 
'597.  Where  there  is  no  surplus  after  satiis- 
fying  the  mortgage  debt,  there  is  nothing 
to  litigate  as  between  codefendants  who 
claim  nothing  except  the  right  to  partici- 
pate in  the  surplus,  and  hence  in  such  case 
a  subsequent  purchaser  from  tlie  mortgagor 
is  not  concluded  by  an  adjudication  as  to  the 
validitv  of  judgment  liens  subsequent  to  tlie 
mortgage  held   by  parties   to  the   suit.     Id, 
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The  complainant's  interests  as  mortgagee  continue  until  delivery  of  the  deed 
to  the  purchaser.^^ 

§  7.  Defective  foreclosures  and  avoidance  thereof.  Defects  and  irregidarities."'^ 
— In  considering  the  subject  of  defective  foreclosures,  a  clear  conception  of  the  dis- 
tinction between  void  sales  and  those  merely  voidable  is  of  prime  importance.^' 
Mere  irregularities  may  be  entirely  harmless^^  or  may  render  the  sale  merely  void- 
able,"" and  hence  subject  to  ratification*^  or  cure  by  waiver  of  the  objection"  or  by 


33.  The  dismissal  without  prejudice  of  a 
mortgag-ee's  cross  complaint  for  foreclosure 
is  no  defense  to  a  suVjsequent  suit  to  fore- 
close. LefmanH  v.  Brill  [C.  C.  A.]  142  F.  44. 
A  decree  refusing-  foreclosure  but  not  ad- 
judicating the  validity  of  the  mortgage  does 
not  affect  the  priority  of  the  mortgage  over 
a  mortgage  executed  after  the  decree  but 
before  the  expiration  of  the  time  for  filing  a 
bill  of  exceptions.  Board  of  Trustees  of 
Westminster  College  v.  Fry,  192  Mo.  552,  91 
S.  W.  472. 

34.  Complaint  alleged  that  defendant  had 
an  interest  in  the  property  subject  to  the 
mortgage,  and  defendant  having  defaulted, 
could  not,  on  appeal,  claim  a  superior  in- 
terest. San  Gabriel  Valley  Bank  v.  Lake 
View  Town  Co.  [Cal.  App.]  86  P.  727.  See 
Appeal  and   Review,   7  C.  L.   128. 

35.  Where,  therefore,  the  complainant 
purchased  the  property,  and  after  the  sale 
but  before  delivery  of  the  deed  the  buildings 
were  destroyed  by  fire,  complainant  was  en- 
titled to  recover  upon  an  insurance  policy 
taken  out  by  him  as  mortgagee.  Uhlfelder  v. 
Palatine  Ins.  Co.,  97  N.  Y.  S.  499.  If  a  third 
party  had  been  the  purchaser  complainant 
would  not  have  been  damaged.     Id. 

36.  See   £   C.   L.   1458. 

37.  Note:  "The  word 'void' is  so  often  used 
in  the  sense  of  'voidable'  as  to  have  almost  lost 
its  primary  meaning,  and,  when  it  is  found 
in  a  statute  or  judicial  opinion,  it  is  ordi- 
narily necessary  to  resort  to  the  context  in 
order  to  determine  precisely  what  meaning 
is  to  be  given  to  it.  The  word,  -when  con- 
fined to  the  effect  of  the  sale  and  convey- 
ance as  a  transfer  of  title,  the  matter  under 
consideration,  was  used  by  tlie  learned  Su- 
preme Court  witli  accuracy  and  teclinical 
precision.  A  purcliase  by  a  trustee  at  his 
own  sale  is  certainly  void  as  to  tlie  bene- 
ficiary in  the  trust.  It  is  void  because  the 
seller  is  not  permitted  to  buy  at  his  own 
sale.  Michoud  v.  Girod,  4  How.  [U.  S.]  503, 
11  Law.  Ed.  1076.  Tlie  word  'void,'  however. 
Is  frequently  used  even  by  legal  writers  and 
jurists  where  the  purpose  is  nothing  further 
tlian  to  indicate  that  a  contract  is  invalid 
and  not  binding  in  law.  Ewell  v.  Daggs,  108 
IT.  S.  143,  148,  27  Law.  Ed.  682.  The  distinc- 
tion between  'void'  and  'voidable'  in  their 
application  to  contracts  is  sometimes  one  of 
practical  importance.  A  transaction  may  be 
void  as  to  one  party  and  not  as  to  another. 
When  entire  technical  accuracy  is  desired, 
the  term  'void'  can  only  be  properly  applied 
to  those  contracts  that  are  of  no  effect 
whatsoever,  mere  nullities,  sucli,  for  exam- 
ple, as  are  against  the  law,  illegal,  or  crim- 
inal, or  in  contravention  of  that  which  the 
law  requires,  and  tlierefore  incapable  of 
confirmation  or  ratification.  Allis  v.  Billings, 
6  Mete.  [Mass.]  415,  417,  39  Am.  Dec.  744; 
Lawrence  v.  Hornick,  81  Iowa,  193,  46  N.  W. 


987,  988;  Toledo,  etc.,  R.  Co.  v.  Continental 
Trust  Co.  [C.  C.  A.]  95  F.  497,  525." — From 
Haggart   v.    Wilczinski    [C.    C.   A.]    143   F.    22. 

38.  A  junior  incumbrancer  cannot  complain 
of  failure  to  appraise  wiiere  the  purchaser 
offers  to  allow  appraisement  after  sale,  and, 
upon  the  incumbrancer's  refusal  of  tlie  of- 
fer, places  sufficient  money  in  the  officer's 
hands  to  satisfy  the  junior  lien  to  await  the 
furtlier  order  of  the  court.  Moresi  v.  Cole- 
man, 115  La.  792.  40  So.  168.  Announcement 
by  trustee  that  a  certain  sum  would  have  to 
be  paid  by  tlie  purcliaser  when  tlie  property 
was  knocked  off  to  him  was  not  ground  for 
setting  the  sale  aside  where  it  did  not  ap- 
pear that  the  property  would  have  brought 
more  but  for  such  announcement.  Green 
Real  Estate  Co.  v.  St.  Louis  Mut.  House 
Bldg.  Co.  No.  3,  196  Mo.  358.  93  S.  W.  1111. 
Omission  of  defendant's  Christian  name  is 
not  fatal  where  tlie  proper  party  was  served, 
as  when  record  sliowed  only  one  infant  de- 
fendant and  she  was  served,  and,  though  tlie 
process  omitted  her  Christian  name,  she 
could  not  avoid  the  judgment  on  this  ac- 
count. Gravelle  v.  Canadian  &  American 
Mortg.  &  Trust  Co.,  42  Wash.  457,  85  P.  3G. 
The  title  of  the  purchaser  was  not  affected 
by  an  error  in  an  order  of  publication  in  that 
the  order  required  tlie  deposit  in  the  post 
office  of  a  "notice  of  the  object  of  the  action" 
instead  of  ^a  "copy  of  the  complaint,"  as  re- 
quired by  fcode  Civ.  Proc.  §  440,  when,  as  a 
matter  of  fact,  not  only  the  notice  but  th.: 
complaint  as  well,  and  all  of  the  other  pa- 
pers required  by  the  Code  to  be  served,  were 
so  deposited,  and  the  order  was  afterwards 
amended  and  corrected  nunc  pro  tunc. 
Mishkind-Feinberg  Realty  Co.  v.  Sidorsky. 
Ill  App.  Div.  578.  98  N.  Y.  S.  496.  The  fail- 
ure of  a  guardian  ad  litem  for  an  infant  de- 
fendant to  answer  is  not  necessarily  fatal  to 
the  validity  of  the  decree,  as  wlien  tliere 
were  sufficient  facts  admitted  to  justify  the 
decree  even  if  the  guardian  had  filed  an  an- 
swer denying  generally  tlie  allegations  of 
the  complaint,  and  there  was  no  contention 
that  there  was  any  affirmative  defense  or 
that  the  ward's  interests  were  not  fully  pro- 
tected, the  decree  of  foreclosure  was  valid 
as  to  the  ward  notwithstanding  the  guar- 
dian's failure  to  answer.  Gravelle  v.  Cana- 
dian &  American  Mortg.  &  Trust  Co.,  42 
Wash.  457,  85  P.  36.  Misdescription  of  the 
title  of  the  cause  in  the  certificate  of  sale 
will  not  invalidate  the  sale,  as  when  decree 
misdescribed  defendant  as  "A.  M.  L.,"  where- 
as her  name  was  "M.  L."  and  the  mistake  was 
corrected  by  amendment,  but  the  certificate 
of  sale  also  misdescribed  defendant  as  "A. 
M.  L."  Fay  v.  Stubenrauch  [Cal.  App.]  83  P. 
82. 

30.  A  foreclosure  by  advertisement  made 
in  the  name  of  the  mortgagee  by  the  as- 
signee,   whose    assignment    is   unrecorded,    is 
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the  sale  itself  or  the  confirmation  thereof.*-  An  attempted  sale  under  a  power  with- 
out breach  of  condition  is  void/"  and  so  also  is  a  sale  by  a  party  not  authorized  to 
sell.'**  A  sale  without  notice,  where  notice  is  required  by  the  mortgage,  or  upon  a 
substantially  insufficient  notice,  is  void,*^  but  a  sale  upon  a  notice  merely  irregular  is 
only  voidable.*®  Lack  of  jurisdiction  of  the  foreclosure  proceedings  renders  the  de- 
cree and  sale  void*"  and  subject  to  collateral  attack.**  The  admission  of  evidence  in 
suits  to  set  aside  foreclosure  sales  is  regulated  by  the  general  rules  of  evidence.*^ 
The  sale  will  not  be  set  aside  on  slight  testimony,  especially  where  several  years 
have  intervened  between  the  sale  and  the  application  to  set  it  aside.''^  A  contract 
between  two  or  more  persons  whereby  one  is  to  purchase  for  the  joint  benefit  of  him- 
self and  the  others  is  not  void  and  does  not  affect  the  validity  of  the  sale,^^  unless 
•made  for  the  purpose  of  preventing  fair  competition  and  to  depress  the  price. ^^  A 
si:atutory  presumption  in  favor  of  a  sale,  where  tho  deed  shows  that  it  was  regular, 
cannot  be  indulged  where  such  regularity  is  not  shown  by  thB  deed.^^  The  owner  of 
"the  land  is  not  estopped  to  assert  invalidity  of  foreclosure  by  executory  process  by 
acquiring  an  interest  in  the  judgment  of  foreclosure.^*  A  party  having  no  lien  on 
the  property  cannot  raise  technical  objections  to  the  decree  of  foreclosure.^^  A  de- 
cree of  foreclosure  is  not  affected  by  the  sale  of  the  property  by  the  mortgagor  before 
decree.^^  The  amendment  of  a  clerical  misprision,  in  the  decree  of  foreclosure  does 
not  make  a  new  judgment  and  thus  invalidate  the  sale.^'^     The  effect  of  the  death  of 


voidablo.  but  is  not  a  nuHity.  Higbee  v. 
Daeley  [N.  D.]  109  N.  W.  318.  Refusal  to 
sell  other  property  covered  by  deed  of  ti-ust 
before  selling-  homestead  covered  thereby 
render.s  the  sale  voidable  at  most.  Weber  v. 
McCieverty    [Cal.]    86   P.   706. 

40.  See  ante  §  3C,  Sale  and  Deed.  Re- 
ceipt of  proceeds  and  application  of  same  on 
debt  not  ratification  wlien  such  receipt  and 
ratification  are  without  knowledge  of  facts. 
Wa.sserman  v.  Metzger   [Va.]   54  S.  E.   893. 

41.  Objection  on  account  of  refusal  to  sell 
other  property  before  selling  homestead 
property,  waived  by  failure  of  grantor's  wid- 
ow to  raise  objection  in  action  by  purchaser, 
who  was  a  stranger  without  notice  of  the 
homestead  or  the  demand  for  separate  sale, 
for  the  possession  of  the  property,  Weber 
V,  McCieverty  [Cal.]  86  P.  706.  Where  a 
mortgage  sale  has  the  effect  of  releasing 
from  the  operation  of  the  decree  properties 
covered  by  a  junior  mortgage,  the  junior 
mortgagee  cannot  complain  of  irregularities 
in  the  decree.  Ruprecht  v.  Gait,  119  111.  App. 
478. 

43.  See  post  this  section,  subsection 
Ground.s  Available   after   Confirmation. 

43.  Chace  v.  Morse,  189  Mass.  559,  76  N. 
E.  142.  Judgment  on  executory  process  be- 
fore extension  of  time  of  payment  had  ex- 
pired invalid  as  to  one  not  party  to  the  suit, 
and  mortgage  contained  no  pact  de  non 
alienando-  Fontelieu  v.  Fontelieu,  116  La. 
866,   41   So.   120. 

44.  Invalid  appointment  of  substituted 
trustee  under  power  of  appointment  in  deed 
of  trust  held  fatal  in  suit  to  cancel  sale. 
Wilder  v.  Moren  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  51,  89  S.  V\'.  1087.  Sale  by  tru.stee's 
Egent  not  appointed  in  writing  as  required 
by  trust  deed.  Cox  v.  American  Freehold  & 
Land  Mortg.  Co.   [Miss.]   40  So.  739. 

45.  Chace  v.  Morse,  189  Mass.  559,  76  N 
E.   142. 

40.     Irregular    in    including    land    not    cov- 


ered by  mortgage  in  addition  to  that  cov- 
ered thereby.  Chace  v.  Morse,  189  Mass. 
559.   76  N.  E.   142. 

47.  Decree  of  foreclosure  and  sale  there- 
under, based  on  publication  against  a  non- 
resident after  the  expiration  of  ninety  days 
from  filing  of  complaint,  was  void,  and  was 
properly  vacated  in  a  subsequent  suit  to 
foreclose.  Furhman  v.  Power  [Wash.]  86  P. 
940.  A  judge  of  a  court  of  record  may,  of 
his  own  motion,  when  approving  the  rhin- 
utes  of  such  court  at  close  of  term,  expunge 
from  the  record  a  judgment  of  foreclos- 
ure which  the  court  was  without  jurisdic- 
tion to  enter  on  account  of  lack  of  jurisdic- 
tion of  foreclosure  proceedings.  Scott  v. 
Hughes.   124  Ga.   1000,  53  S.   E.   453. 

48.  See  post  this  section,  subd.  Modes  of 
Attacking   Sale. 

49.  See  Evidence,  7  C.  L.  1511.  In  a  suit  by 
a  real  estate  company  against  a  building  com- 
pany to  set  aside  a  sale  under  a  deed  of 
trust  executed  to  the  latter,  a  member  of 
the  former  was  incompetent  to  testify  to 
conversations  and  oral  agreements  with  the 
agent  of  the  latter,  such  agent  being  dead 
at  the  time  of  tlie  trial.  Green  Real  Estate 
Co.  V.  St.  Louis  Mut.  House  Bldg.  Co  No.  3, 
196  Mo.   358,  93   S.  W.   1111. 


50. 


Terry    v.    Furth,    40    Wash.    493,    82    P. 


51,    52.     Starkweather    v.    Jenner,    27    App. 


D.  C. 
53. 


348. 


Prima  facie  presumption  created  by 
Code  1904,  §  3333a,  not  indulged  where  deed 
failed  to  show  that  terms  of  sale  were  ad- 
vertised as  required  by  deed  of  trust.  Pres- 
ton v.   Johnson    [Va.]   53    S.   E.    1. 

54.     Fontelieu    v.    Fontelieu,    116    La.    866, 
41   So.   120. 

'Adams  v.    Connolly,    118    111.    App.    441. 

The  only  effect  would  be  that  if  the 
purchaser  is  not  made  a  party  his  rights 
will  be  unaffected  by  the  decree.     Spitznagle 
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the  mortgagor  prior  to  or  pending  foreclosure/^  and  of  tender  before  foreclosure,^^ 
and  of  irregularities  in  the  manner  of  sale/"  have  been  treated  elsewhere. 

Grounds  available  after  confirmation.^'^ — Confirmation  cures  all  mere  irregu- 
larities.®^ A  party  attacking  a  sale  after  confirmation  for  irregularities  must,  there- 
fore, show  a  good  excuse  for  not  raising  the  objections  on  confirmation.*'^  The  val- 
idity of  the  sale  is  not  affected  by  mere  irregularity  in  the  order  of  confirmation,''* 
or  by  mere  delay  in  confirmation."^ 

Fraud,  accident,  or  mistaJce.^^ — Inadequacy  of  price  is  not  alone  ground  for 
f-etting  aside  the  sale,®^  unless  it  is  so  gross  as  to  shock  the  conscience  of  equity,"* 
but  it  is  always  a  cogent  circumstance  to  be  considered  by  the  jury  whore  there  are 
other  circumstances  indicating  fraud  or  unfairness."^  Contracts  relating  to  pur- 
chase at  the  sale  are  not  ipso  facto  fraudulent.^**     Even  collusion  in  regard  to  the- 


V.    Cobleigh,    120    111.    App.    191.     See    ante,    § 
CB,  Parties  Defendant. 

57.  Fay  v.  Stubenrauch  [Cal.  App.]  83  P. 
82. 

58.  See  ante,  §  2,  subd.  Scire  Facias;  ante, 
§  3A,  Rig-ht  and  Authority  to  Sell. 

59.  See  ante,  §  1,  subd.  Tender;  ante,  §  2, 
subd.   Scire   Facias. 

CO.  See  ante,  §  3C,  Sale  and  Deed;  ante,  § 
6B,  Sale. 

61.     See  5   C.  K   1459. 

C2.  Under  Pierce's  Code  §  879,  Laws  1899, 
p.  146,  c.  93,  §  1,  an  order  confirming  a  sale 
is  a  conclusive  determination  of  the  regular- 
ity of  the  proceedings  concerning  the  sale 
as  to  all  persons  in  any  other  action,  suit, 
or  proceeding  whatever.  Terry  v.  Furth,  40 
Wash.  493,  82  P.  882.  Under  this  statute  con- 
firmation cures  the  irregularity  of  the  sale 
having  been  made  on  the  day  after  the  day 
advertised    for    the    sale.     Id. 

63.  Terry  v.  Furth,  40  Wash.  493,  82  P. 
882.  When  it  did  not  appear  that  the  de- 
fendant in  foreclosure  left  the  state  before 
notice  of  sale,  his  absence  was  no  excuse 
for  not  urging  his  objections  on  confirma- 
tion.    Id. 

C4.  Where,  through  clerical  error,  a  de- 
cree of  the  circuit  court  of  one  county,  rat- 
ifying a  mortgage  foreclosure,  recited  that 
it  was  the  decree  of  the  circuit  court  of  an- 
other county,  but  the  record  clearly  exposed 
the  error  and  showed  which  court  rendered 
the  decree.  Primrose  v.  Wright,  102  Md.  105, 
62  A.  238.  A  misnomer  of  the  court  in  the 
final  order  of  confirmation  Is  not  fatal 
where  it  is  a  mere  clerical  misprision  and 
all  the  other  papers  in  the  case  show  that 
the  order  was  made  by  the  proper  court.  Id. 
The  court  had  inherent  power  as  a  court 
of  equity  to  correct  the  order  even  after 
enrollment,  notwithstanding  equity  rules  51, 
52,  and  Code  Pub.  Gen.  Laws,  art.  16,  §§  178, 
179,  such  rules  and  statute  not  being  intend- 
ed to  take  away  from  courts  of  equity  their 
inherent  power  to  correct  mistakes  in  their 
own  proceedings  at  any  time.  Id.  See 
Equity,   7  C.  L.   1323. 

65.  Hyde    v.    Heaton    [Wash.]    86    P.    664. 

66.  See    5    C.   L.    14  59. 

67.  Davis  v.  Keen  [N.  C]  55  S.  E.  359; 
Macfarlane  v.  Macfarlane  [Fla.]  39  So.  995; 
Green  Real  Estate  Co.  v.  St.  Louis  Mut. 
House  Bldg.  .Co.,  196  Mo.  358,  193  S.  W.  1111. 

Note:  Inadequacy  of  price  not  alone  suf- 
ficient  to   invalidate   sale    under   power,    but 


gross  inadequacy  regarded  as  evidence  of 
fraud  sufficient.  Ward  v.  Ward,  108  Ala.' 
278,  19  So.  354;  Hudgins  v.  Morrow,  47  Ark. 
515,  2  S.  W.  104;  Kennedy  v.  Dunn,  58  Cal. 
339;  Lathrop  v,  Tracy,  24  Colo.  383,  51  P, 
486,  65  Am.  St.  Rep.  229;  Hoodlers  v.  Reid, 
112  111.  105;  Singleton  v.  Scott,  11  Iowa.  589; 
Condon  v.  Maynard,  71  Md.  601,  18  A.  957; 
Carroll  v.  Hutton,  81  Md.  379,  46  A.  967; 
King  V.  Bronson,  122  Mass.  122;  Farmers' 
Bank  v.  Quick,  71  Mich.  534,  39  N.  W.  752, 
15  Am.  St.  Rep.  280;  Martin  v.  Swofford,  59 
Miss.  328;  Hardwicke  v.  Hamilton,  121  Mo. 
465.  26  S.  W.  342;  Markwell  v.  Markwell.  157 
Mo.  326,  57  S.  W.  1078;  McNair  v.  Pope,  100 
N.  C.  404,  6  S.  E.  234;  Mills  v.  T^illiams,  16 
S.  C.  593;  Trenery  v.  American  Mortg.  Co.,  11 
S.  D.  506,  78  N.  W.  991;  Klein  v.  Glass,  '53 
Tex.  37;  Corrothers  v.  Harris,  23  W.  Va.  177; 
Maxwell  v.  Newton,  65  Wis.  261,  27  N.  W. 
31;  Riggs  v.  Clark.  71  F.  560;  Clark  v.  Trust 
Co.,  100  U.  S.  149,  25  Law.  Ed.  573.  See,  also, 
monographic  note  to  Houston  v.  National, 
etc.,  Loan  Ass'n  [Miss.]  92  Am.  St.  Rep.  582. 
Question  is  whether  deficiency  is  so  great 
as  to  amount  to  evidence  of  fraud  and  un- 
fairness in  the  sale.  Newman  v.  Meek,  1 
Freem.  Ch.  [Miss.]  441.  If,  by  inducing  oth- 
ers not  to  bid,  mortgagee  buys  at  sale  under 
his  chattel  mortgage  at  less  than  value,  and 
immediately  sells  to  bystander  at  full  value, 
mortgagee  must  account  to  the  mortgagor 
for  the  sum  thus  received  by  him.  Griswold 
V.  Morse,  59 -N.  H.  211.  Where  mortgagor 
announces  at  sale  that  mortgage  is  invalid 
and  that  purchaser  will  take  nothing  by  the 
sale,  he  cannot  complain  of  inadequacy  of 
price.  Kennedy  v.  Dunn,  58  Cal.  339. — Quot- 
ed in  substance  from  note  to  Johnson  Broth- 
ers V.   Selden    [Ala.]    103  Am.  St.  Rep.  49,   57. 

68.  Starkweather  v.  Jenner,  27  App.  D.  C. 
348. 

69.  Davis  V.  Keen  [N.  C]  55  S.  E.  359; 
Starkweather  v.  Jenner,  27  App.  D.  C.  348. 
Insufficient  and  improper  advertising.  Mac- 
farlane V.  Macfarlane  [Fla.]  39  So.  995.  Sac- 
rifice of  property  pursuant  to  fraudulent 
scheme  renders  sale  invalid.  New  England 
Mut.  Life  Ins.  Co,  v.  Wing,  191  Mass.  192, 
77  N.  E.   376. 

70.  Starkweather  v.  Jenner,  27  App.  D.  C. 
348.  An  agreement  between  tlie  purchaser 
and  the  mortgage  creditor  as  to  the  subse- 
quent disposition  of  the  property  will  not 
affect  the  validity  of  the  sale.  Moresi  v. 
Coleman,  115  La.  792,  40  So.  16S. 
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purchase  will  not  necessarily  render  the  sale  invalid.''^  But  slander  of  the  mortga- 
gor's title  by  the  purchaser,  resulting  in  an  inadequacy  of  price,  is  ground  for  set- 
ting aside  the  sale/^  Fraud  connected  with  the  execution  of  the  mortgage  is  not 
ground  for  vacating  a  sale  under  the  mortgage.''^  Greneral  allegations  of  fraud  are 
insufficient.'''* 

Modes  of  attaclcing  sale.''^ — A  judgment  of  foreclosure  entered  after  two  returns 
nihil  cannot  be  set  aside  on  motion  on  the  ground  that  the  mortgagor  was  dead 
when  the  writ  was  issued/^  but  this  rule  will  not  prevent  the  court,  upon  proper 
grounds,  from  exercising  its  equitable  powers  to  open  the  judgrfient.^^  Such  pow- 
ers, however,  will  not  be  exercised  where  the  supplicant  has  been  guilty  of  inexcusable 
laches.''*  In  any  case  one  who  seeks  to  have  a  voidable  sale  adjudged  void  must  show 
affirmatively  that  he  asserted  his  rights  promptly  after  discovering  the  facts,''*  and 
must  bring  his  suit  within  the  period  of  statutory  limitation.^"  A  motion  to  strike 
the  judgment  is  proper  only  where  the  defects  appear  upon  the  f ac^e  of  the  record.*^ 
Where  the  defects  do  not  so  appear  the  remedy  is  by  rule  to  open  the  judgment.^* 
WTiere  sale  is  made  without  appraisement,  the  remedy  of  a  junior  encumbrancer  is 
by  application  for  appraisement  after  sale,  and  not  by  suit  to  annul  the  sale.^*  A 
suit  to  remove  the  cloud  created  by  the  mortgage  and  foreclosure  will  not  lie  against 
a  mortgagee  in  possession  under  the  foreclosure  sale.^*  A  suit  in  equity  lies  to  set 
aside  a  sale  for  fraud. ^^  A  suit  in  equity  is  the  only  remedy  of  the  mortgagor 
against  the  mortgagee  in  possession  as  long  as  the  mortgage  relation  continues.^* 
The  purchaser  at  a  foreclosure  sale  which  has  been  oonfirmed  and  who  has  paid  the 
purchase  price  is  a  necessary  party  to  a  suit  to  set  the  sale  aside.^^  Where  the  defect  in 
the  foreclosure  is  such  that  complainant's  title  has  not  been  divested,  he  may  main^ 
tain  an  action  at  law  for  the  possession  of  the  property.^*     A  very  common  method  of 


71.  A  wife  cannot  attack  a  sale  under  a 
mortgag'e  executed  by  the  husband  before 
marriage  on  the  ground  of  collusion  between 
the  husband  and  the  purchaser  to  which  the 
mortgagee  was  not  a  party.  Lacey  v.  Lacey 
[Ala.]   39  So.  922. 

72.  Davis  V.  Keen  [N.  C]  55  S.  E.  359. 
It  was  proper  to  use  the  word  "advertising" 
in  submitting  the  issue  whether  the  pur- 
chaser acted  as  the  mortgagee's  agent  in 
"advertising  and  selling"  the  land.  Id. 
When  such  issue  was  found  in  favor  of  de- 
fendant, he  could  not  complain  of  its  form. 
Id. 

73.  Gerry  v.  Furth,  40  "Wash.  493,  82  P. 
882. 

74.  In  a  suit  by  a  purchaser  at  sale  under 
a  senior  mortgage  to  restrain  sale  under 
Junior  mortgage,  a  cross  bill  alleging  gen- 
erally that  the  foreclosure  was  fraudulent 
was  Insufficient.  Ramoneda  Bros.  v.  Log- 
gins  [Miss.],  39  So.  1007.  Mere  allegations 
of  fraud  without  the  facts  necessary  to  sus- 
tain such  allegations  will  not  sustain  a 
suit  to  avoid  the  mortgage  sale.  Nun- 
nally  v.  Robinson,  99  N,  Y.  S.   594. 

75.  See  5  C.  L.  14  60. 

76.  The  two  returns  nihil  are  equivalent 
to  a  return  scire  feci.  Freemansburg  Bldg. 
&  Loan  Ass'n  v.  Billig,  30  Pa.  Super.  Ct.  101. 
See  ante,  §  2,  subd.  Scire  Facias. 

77.  Freemansburg  Bldg.  &  Loan  Ass'n  v. 
Billig.  30  Pa.  Super.  Ct.  101. 

78.  When  a  party  personally  served  fail- 
ed to  file  an  answer  showing  tender,  he  was 
precluded  from  setting  up  the  tender  as  a 
ground    of   a   motion    to   open    the    judgment 


after  the  property  had  been  advertised  for 
sale.  Freemansburg  Bldg.  &  Loan  Ass'n  v, 
Billig,   30   Pa.  Super  Ct.   101. 

79.  Higbee  v.  Daeley  [N.  D.]  109  N.  W. 
318.  Evidence  examined  and  held  that  the 
plaintiff  failed  to  show  proper  diligence  in 
seeking    relief    from    the    voidable    sale.     Id. 

80.  Under  Rev.  St.  1898,  §  3543,  a  mort- 
gage sale  cannot  be  attacked  for  irregulari- 
ties after  the  expiration  of  five  years,  an  3 
this  provision  extends  to  foreclosure  by  ad- 
vertisement. Coe  V.  Bookman,  126  Wis.  515, 
106  N.  W.   290. 

81.  Lawrence    v.    Smith    [Pa.]    64    A.    776. 

82.  Death  of  mortgagor  after  service  and 
before  judgment.  Lawrence  v.  Smith  [Pa.] 
64  A.  776. 

83.  Moresi  v.  Coleman,  115  La.  792,  40  So. 
168. 

84.  Drum  v.  Bryan  [Ala.]  40  So.  131.  See 
Quieting  Title,    6  C.   L.   1183. 

85.  If  the  plaintiff  had  been  guilty  of  mis- 
conduct by  which  the  interests  of  the  de- 
fendant had  been  deliberately  sacrificed,  or 
tlie  sale  had  been  conducted  for  the  purpose 
of  permitting  the  plaintiff  to  acquire  title 
to  the  property  at  less  than  its  fair  valua- 
tion, a  court  of  equity  upon  a  bill  for  that 
purpose  would  reopen  the  foreclosure  if 
fraud  was  found  and  set  the  sale  aside. 
New  England  Mut.  Life  Ins.  Co.  v.  Wing,  191 
Mass.  192,  77  N.  E.   376. 

86.  Nash  v.  Northwest  Land  Co.  [N.  D.] 
108  N.  W.  792.  See  post,  this  section,  subd. 
Rights   under   Invalid   Foreclosure. 

87.  Macfarlane  v.  Macfarlane  [Fla.]  39 
So.    995. 
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attacking  foreclosure  sales  is  by  suit  to  redeem.*^  Sucli  a  suit  based  upon  the  as- 
sumption that  the  decree  or  judgment  of  foreclosure  is  invalid  is  a  collateral  attack,^^ 
as  is  also  an  attack  upon  a  mortgage  in  proceedings  b}'  the  mortgagor's  Avidow  for  the 
assignment  of  dower."^ 

The  decree  or  judgment  of  foreclosure  may  be  collaterally  attacked  for  want  of 
jurisdiction,"-  but  where  it  is  regular  and  valid  on  its  face,  it  cannot  be  collaterally 
attacked.''^  On  a  collateral  attack  every  presumption  will  be  indulged  in  favor  of 
jurisdiction,"*  and  mere  irregularities  in  the  decree"^  or  the  recording  thereof,"®  or 
in  the  process  and  service,"^  are  not  available.  The  decree  cannot  be  collateriilly 
Attacked  on  the  ground  that  the  foreclosure  suit  Avas  premature,"^  or  that  the  venue 
was  wrong."" 

Offer  of  equity} — Ecjuity  will  set  aside  a  foreclosure  sale  only  upon  the  payment 
of  or  an  offer  to  pay  the  amount  equitably  due  on  the  mortgage  debt,"  notwithstand- 
ing the  bar  of  limitations.^  The  purchaser  may  likewise  recover  taxes  paid  by  him 
on  the  property.*     The  defendant  in  ejectment  by  one  claiming  under  a  void  fore- 


88.  When  payment  divests  the  mort- 
gagee's title,,  the  mortgagor  may  maintain 
ejectment  against  the  mortgagee  in  posses- 
sion under  foreclosure  sale  made  after  pay- 
m.ent.  See  Code  1896.  §§  1067,  1547.  Drum 
V.  Bryan  [Ala.]  40  So.  131.  Where  heirs  of 
mortgagor  were  not  parties  to  the  foreclos- 
ure suit,  their  remedy  was  by  action  for  pos- 
session of  the  property,  and  a  suit  by  such 
heirs  against  parties  claiming  under  a  fore- 
closure sale  in  another  state  for  an  account- 
ing on  the  ground  of  fraud  in  the  foreclosure 
proceedings  could  not  be  sustained  when  it 
did  not  appear  whether  complainants  were 
parties  to  such  proceedings  and  there  was 
nothing  to  impeach  the  sale.  Nunnally  v. 
Robinson,   99   N.  Y.   S.   594. 

89.  Chace  v.  Morse,  189  Mass.  559,  76  N. 
E.  142.  On  ground  that  power  of  sale  was 
not  properly  exercised.  Cox  v.  American 
Freehold  &  Land  Mortg.  Co.  [Miss.]  40  So. 
739.     See   post.    §    11,    Redemption. 

90.  Kelso  V.  Norton  [Kan.]  87  P.  184; 
Mann  v.  Provident  Life  &  Trust  Co.,  42 
Wash.  581,  85  P.  56.  As  where  the  suit  Is 
based  on  ground  that  plaintiff  was  not  prop- 
erly served.  Cohen  v.  Portland  Lodge  No. 
142,  144  F.   266. 

91.  Harrow  v.  Grogan.  219  111.  228,  76  N. 
E.  350. 

92.  Kelso  V.  Norton    [Kan.]    87   P.   181. 

93.  Cannot  be  attacked  collaterally  on 
ground  that  a  party  to  the  proceedings  was 
not  properly  served  where  the  record  shows 
sufficient  service.  Cohen  v.  Portland  Lodge 
No.   142.   144   F.    266. 

94.  Presumption  of  service  on  mortgagor. 
Harrow  v.  Grogan,  219  111.  228,  76  N.  E.  350. 
Jurisdiction  of  both  subject-matter  and  per- 
son presumed  in  favor  of  decree  of  court  of 
general  jurisdiction.  Cohen  v.  Portland 
Lodge  No.  142,  144  F.  266.  Where  process 
against  Richard  C.  Ludwick  and  Mary  J. 
Ludwick  returned  as  served  on  Richard  C. 
Ludwick  and  Mary  J.  Lind,  it  was  presum- 
ed that  Mary  J.  Ludwick  was  served.  Liv- 
ingston V.  New  England  Mortg.  Sec.  Co. 
[Ark.]   91  S.  W.  752. 

95.  Where  a  mortgage  securing  two  notes 
falling  due  at  different  dates  was  foreclosed 
by  the  purchaser  of  the  note  maturing  first, 
and  the  decree,  pursuant  to  the  conditions 
under  which   such  note  was   purchased,   pro- 


vided for  a  sale  subject  to  the  lien  of  the 
other  note,  the  power  of  the  court  to  render 
such  a  decree  could  not  be  attacked  in  a  sub- 
sequent suit  to  foreclose  the  mortgage  as  to 
the  second  note.  Jackson  v.  Grosser,  218 
111.  494.   75  N.  E.   1032. 

90.  The  failure  to  record  a  final  decree, 
duly  passed  and  signed  by  the  judge  and 
filed  by  the  clerk,  does  not  render  subject 
to  collateral  attack  a  sale  tliereunder  that 
has  been  formally  confirmed  by  the  court. 
McGregor  v.   Kellum   [Fla.]    39   So.   697. 

97.  Published  service  attacked  in  suit  for 
specific  performance  of  contract  of  sale  of 
property.  Title  held  marketable  notwith- 
standing irregularities  in  process  and  ser- 
vice. Mishkind-Feinberg  Realty  Co.  v.  Sid- 
orsky.  111  App.  Div.  578,  98  N.  T.  S.  496. 
Failure  to  make  proof  of  publication  In 
the  manner  provided  by  statute  is  an  irreg- 
ularity which  does  not  affect  the  jurisdiction 
of  the  court  and  cannot  be  considered  in  a 
collateral  proceeding.  Johnson  v.  Lesser 
[Ark.]  91  S.  W.  763.  The  clerk's  failure  to 
endorse  the  warning  order  on  complaint 
against  nonresidents,  as  required  by  statute. 
is  an  irregularity  not  available  on  collateral 
attack.     Id. 

9S.  In  suit  to  redeem.  Mann  v.  Provident 
Life  &  Trust  Co.,  42  Wash.  581,  85  P.  56. 

99,  See  Rev.  St.  1898.  §  2928.  making  fail- 
ure to  ask  for  change  of  venue  a  waiver  of 
the  objection.  Snyder  v.  Pike  [Utah]  83  P. 
692. 

1,  See  5  C.  L.  1461. 

2,  Avoidance  of  sale  on  ground  of  irregu- 
larity where  mortgagee  is  in  possession. 
Haggart  v.  Wilczinski  [C.  C.  A.]  143  F.  22. 
See  post,  this  section,  subd.  Rights  under 
Invalid  Foreclosure.  Suit  by  mortgagor. 
Stull  v.  Masilonka  [Neb.]  104  N.  \A^  188. 
Junior  mortgagee  cannot  defend  suit  by  pur- 
chaser under  senior  mortgage  to  restrain 
foreclosure  of  junior  mortgage  on  ground  of 
conspiracy  to  defeat  the  junior  mortgage 
lien  without  offering  to  pay  the  senior  in- 
cumbrance, the  purchaser  being  subrogated 
to  the  rights  of  the  senior  incumbrancer. 
Ramoneda  Bros.  v.  Loggins  [Miss.]  39  So. 
1007. 

3,  Haggart  v.  Wilczinski  [C.  C.  A.]  143 
F.  22, 
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closure  deed  need  not  offer  to  redeem.'  The  only  remedy  of  the  mortgagor  againsi 
the  mortgagee  in  possession  under  an  invalid  foreclosure,  while  that  relation  con^ 
tinues,  is  a  suit  in  equity  in  the  nature  of  a  suit  to  redeem."  Possession  by  the 
mortgagee  under  invalid  foreclosure  is  adverse  to  the  mortgagor  and  starts  the  run- 
ning, of  the  statute  of  limitations  against  the  latterj  except  in  those  jurisdictions 
where  the  mortgage  creates  only  a  lien.^ 

Rights  under  invalid  foreclosure.^ — The  mortgage  lien  is  not  extinguished  by 
an  invalid  foreclosure/"  and  though  the  mortgage  debt  is  barred  by  limitations/^ 
neither  the  mortgagor  nor  his  privies  can  have  the  iitle  to  the  property  quieted  as 
against  the  mortgagee  in  possession  under  such  proceedings/-  or  recover  the  property 
from,  the  mortgagee  without  paying  the  amount  equitably  due  upon  the  mortgage 
'  debt/^  and  this  doctrine  extends  to  any  purchaser  at  the  foreclosure  sale^*  and  their 
privies/^  such  purchaser  being  subrogated  to  the  rights  of  the  mortgagee  to  the 
extent  of  the  purchase  money  paid/*^  provided,  however,  that  the  purchase  be  bona 
fide  and  free  from  fraud,^^  and  that  the  purchaser  be  in  actual  possession.^^  -  The 
simi  to  whicih  the  mortgagee  in  possession,  or  parties  standing  in  his  place,  is  entitled 


4.  Taxes  paid  by  the  purchaser  at  a  void 
sale  are  recoverable  under  equity  principles 
and  not  by  virtue  of  statute,  and  hence  do 
not  bear  interest  at  rate  prescribed 
where  recovery  is  under  the  statute.  Fuhr- 
mari  V.   Power    [V\'ash.]   86  P.   940. 

5.  Cobe  v.  Lovan,  193  Mo.  235,  92  S.  W. 
93. 

6.  Nash  V.  Northwest  Land  Co.  [N.  D.] 
108   N.   W.   792. 

7.  Nash  V.  Northwest  Land  Co.  [N.  D.] 
108  N.  VV.  792.  Same  rule  applies  to  any 
person  in  possession  under  invalid  foreclos- 
ure sale.  Id.  Rule  applies  to  one  who 
claims  title  under  a  "warranty  deed  from  the 
purchaser  at  a  foreclosure  sale.  Brynjolf- 
son  V.  Dagner  [N.  D.]  109  N.  W.  320.  The 
fact  that  the  grantee  of  the  purchaser  at  a 
void  foreclosure  sale  may  b$  deemed  in 
equity  to  be  a  mortgagee  in  possession  does 
not  make  him  such  in  fact,  so  that  his  pos- 
session under  his  supposed  valid  claim  of 
title  is  not  to  be  regarded  as  adverse  to  the 
mortgagor.  Id.  Fact  that  mortgagor  con- 
sents to  such  possession  does  not  change 
tlie  rule.  Nash  v.  Northwest  Land  Co.  [N. 
D.]    108  N.  VV.  792. 

Term  of  limitation:  The  20  year  limita- 
tion fixed  by  §S  5188,  5189.  Rev.  Codes  1899, 
(§§  6774,  7675.  Rev.  Codes  1905),  does  not  ap- 
ply to  suits  by  mortgagor  against  mortga- 
gee in  possession,  the  limitation  being  ten 
years  under  Rev.  Codes  1899.  §  5207  (Rev. 
Codes  1905,  §  6793).  Nash  v.  Northwest  Land 
Co.    [N.   D.]    108  N.  W.   792. 

The  title  acquired  as  in  this  case,  by  opera- 
tion of  the  statute  of  limitations.  Is  not  a 
mere  equitable  right,  but  is  a  perfect  legal 
title  which  may  be  proved  under  a  com- 
plaint alleging  a  fee  simple  title  in  the  form 
prescribed  by  the  statute  relating  to  ac- 
tions to  quiet  title.  Nash  v.  Northwest  Land 
Co.    [N.   D.l    108  N.  V\^    792. 

8.  In  Oklahoma  a  mortgage  upon  real 
estate  creates  only  a  lien  in  favor  of  the 
mortgagee,  and  neither  the  legal  nor  the 
equitable  title  passes  to  the  mortgagee  until 
after  valid  foreclosure,  and  the  rights  of  a 
mortgagee  in  possession  are  not  adverse  to 
the  rights  of  the  mortgagor  or  his  grantees 
BO    long    as    the    relation    of    mortgagor    and 


mortgagee    exists.     Gillett    v.    Romig    [Okl.] 
87  P.   325. 

9.  See   5   C.   L.    14  61. 

10.  Burns  v.  Hiatt  [Cal.]  87  P.  196.  See. 
also,  ante,  §  3A,  Right  and  Authority  to  Sell; 
and  ante  §  6E,  Sale.  When  the  mortgagee  is 
the  purchaser,  a  receipt  for  the  mortgage 
debt  executed  in  payment  of  the  bid  does  not 
constitute  a  payment  of  the  mortgage  when 
the  sale  is  set  aside.  L'nited  States  Title 
Guaranty  &  Indemnity  Co.  v.  Donohue,  99 
N.  T.   S.   693. 

11.  Burns  v.  Hiatt  [Cal.]  87  P.  196;  Sawyer 
V.  Vermont  Loan  &  Trust  Co.,  41  Wash.  524, 
84  P.  8:  Haggart  v.  Wilczinski  [C.  C.  A.] 
143   F.    22. 

12.  Burns  v.  Hiatt    [Cal.]    87  P.   196. 

13.  Burns  v.  Hiatt  [Cal.]  87  P.  196;  Gillett 
V.  Romig  [Okl.]  87  P.  325;  Sawyer  v.  Vermont 
Loan  &  Trust  Co.,  41  Wash.  524,  84  P.  8. 
This  is  the  Mississippi  doctrine  arid  was  fol- 
lowed bv  the  Federal  court  for  that  state. 
Haggart' V.   Wilczinski    [C.    C.   A.]    143   F.    22. 

•  14.  Haggart  v.  Wilczinski  [C.  C.  A.]  143 
F.  22;  Gillett  v.  Romig  [Okl.]  87  P.  325; 
Burns  v.  Hiatt  [Cal.]  87  P.  196;  Nash  v. 
Northwest  Land  Co.  [N.  D.]  108  N.  W.  792: 
Griffin  v.  Griffin  [S.  C]  55  S.  E.  317.  As 
against  junior  incumbrancer.  Ramoneda  v. 
Loggins    [Miss.]    39   So.   1007. 

15.  Griffin  v.  Griffin  [S.  C]  55  S.  E.  317: 
Nash  V.  Northwest  Land  Co.  [N.  D.]  108  N.  V\'. 
792;  Gillett  v.  Romig  [Okl.]  87  P.  325;  Hag- 
gart V.  Wilczinski    [C.   C.  A.]    143   F.   22. 

1«.  Haggart  v.  Wilczinski  [C.  C.  A.]  143 
F.  22;  Gillett  v.  Romig  [Okl.]  87  P.  325;  Burns 
v  Hiatt  [Cal.]  87  P.  196;  Nash  v.  Northwest 
Land  Co.  [N.  D.]  108  N.  W.  792;  Griffin  v. 
Griffin  [S.  C]  55  S.  E.  317;  Ramoneda  v.  Log- 
gins    [Miss.]    39    So.    1007. 

IT.  Burns  v.  Hiatt  [Cal.]  87  P.  196.  Pur- 
chaser who  was  party  to  conspiracy  to  de- 
prive mortgagor  of  homestead  property  was 
not  entitled  to  subrogation.  Miller  v.  Kel- 
say,  114  Mo.  App.  598,  90  S.  W.  395.  Decree 
vacating  sale  for  fraud  participated  in  by 
purchaser  conclusive  upon  the  purchaser, 
who  was  a  party  to  the  proceedings  to  va- 
cate. Id.  A  purchaser  in  good  faith  from 
the  original  purchaser  is  not  affected  by  the 
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includes  all  valid  charges  paid  upon  the  property.^^  The  mortgagee  in  possession 
under  a  voidable  sale  may  require  the  mortgagee  or  those  claiming  under  him  to 
aflBrm  or  disaiErm  the  sale,  and  in  the  event  of  disaffirmance  may  apply  for  a  judicial 
foreclosure.^**  A  grantee  of  a  part  of  the  property  from  the  mortgagor  before  fore- 
closure will  be  required  to  pay  only  a  just  proportion  of  the  debt  in  order  to  recover 
such  part  from  the  mortgagee  in  possession.^^  A  purchaser  of  the  note  and  mort- 
gage after  maturity  from  the  original  mortgagee  after  an  invalid  foreclosure  acquires 
no  rights  as  against  the  purchaser  in  possession  under  the  mortgage  sale.-^  A  void- 
able foreclosure  will  never  be  allowed  to  give  the  purchaser  an  unfair  advantage  of 
the  mortgagor,^^  and  where  the  mortgagor  is  required  to  pay  the  purchaser  the 
amount  of  the  purchase  price,  he  has  a  correlative  right  to  have  such  amount  credited 
upon  the  mortgage  debt.^*  Where  the  title  of  the  mortgagor  is  not  divested  by  the 
sale,  the  purchaser  must  account  for  rents  and  profits,"  and  the  same  rule  applies 
when  the  purchase  is  not  bona  fide.^^ 

§  8.  Title  and  rights  of  purchaser.^'' — The  purchaser  at  a  mortgage  sale  takes 
the  same  title  that  the  mortgagee  takes  on  strict  foreclosure,^^  which  is  the  same 
title  that  the  mortgagor  gave  the  mortgagee,  stripped  of  all  equity  of  redemption,-" 
and  modified  only  so  far  as  the  mortgagee  or  his  assigns  have  seen  fit,  to  modify  it  by 
subsequent  conveyances.^**  In  other  words  he  acquires  all  the  interests  of  the  mort- 
gagor^^ and  of  all  persons  claiming  under  him  who  are  parties  to  the  action,^-  and 


bad   faith  of  the   latter  and  the   mortgag-ee. 
Griffin  v.  Griffin  [S.  C]   55  S.  E.  317. 

18.  Payment  of  taxes  not  sufficient.  Fuhr- 
man  v.  Power  [W^ash.]  86  P.  940. 

19.  The  mortgagee  or  his  grantee  in  pos- 
session should  be  allowed  and  credited  in 
his  account  with  the  costs  of  all  ordinary, 
reasonably  necessary  repairs  made  to  the 
premises  and  with  all  reasonable  disburse- 
ments and  expenses  necessary  for  the  proper 
management  and  protection  of  the  estate. 
And  if  any  permanent  improvements  have 
been  erected  with  the  consent  or  acquies- 
cence of  the  mortgagor,  or  his  grantees, 
which  increased  the  value  of  the  estate, 
just  and  proper  allowance  should  be  made 
therefor.     Gillett  v.   Romig   [Okl.]    87  P.   325. 

20.  Haggart  v.  Wilczinski  [C.  C.  A.]  143 
F.  22.  A  mortgagee  in  possession  under  a 
sale  void  as  to  a  party  because  the  latter 
was  not  a  party  to  the  foreclosure  proceed- 
ings may  pray  for  and  obtain  a  foreclosure 
as  against  such  party.  Gravelle  v.  Canadian 
&  American  Mortg.  &  Trust  Co.,  42  Wash.  457, 
85  P.  36. 

21.  Burns  v.  Hiatt  [Cal.]  87  P.  196,  over- 
ruling Davenport  v.  Turpin,  43  Cal.  597,  so 
far  as  this  case  is  in  conflict  with  the  doc- 
trine announced. 

22.  Nash  v.  Northwest  Land  Co.  [N.  D.] 
108   N.  W.   792. 

23.  Haggart   v.   "Wilczinski    [C.    C.   A.]    143 

>      24.     Griffin   v.   Griffin    [S.   C]    55    S.   E.    317. 

2.5.  In  Oklahoma  the  mortgage  is  a  mere 
lien  and  the  purchaser  at  a  void  sale  gets 
neither  legal  nor  equitable  title.  Gillett  v. 
Romig    [Okl.]    87   P.   325. 

26.  Possessors  under  void  foreclosure  by 
executory  process,  without  a  just  title,  are 
liable  to  the  owners  of  the  property  for  rents 
and  profits  from  the  com-nencement  of  their 
possession.  Fontelieu  v.  Fontelieu,  116  La. 
866,  41  So.   120, 


27.  See   5    C.   L.    1462. 

28.  Sale  under  decree  of  foreclosure. 
Hazeldine  v.  McVey,  67  N.  J.  Eq.  275,  63  A. 
165. 

29.  Hazeldine  v.  McVey,  67  N.  J.  Eq.  275, 
63  A.  165. 

30.  Where  the  mortgagor  of  two  lots  sold 
one  with  an  easement  of  right  of  way  over 
the  other,  the  mortgagee  was  not  bound  by 
the  grant  of  the  easement,  nor  did  a  release 
of  the  lot  sold  with  all  "appurtenances" 
opeiate  to  give  the  purchaser  an  easement  of 
right  of  way  over  the  other  lot.  Hazeldine 
V.  McVey,  67  N.  J.  Eq.  275,  63  A.  165.  See 
Easements,    7   C.   L.    1203. 

31.  Hirth  v.  Zeller,  108  App.  Div.  198,  95 
N.  Y.  S.  747;  City  o^  Lincoln  v.  Lincoln  St. 
R.  Co.  [Neb.]  106  N.  VV.  317.  Defects  in  exe- 
cution sale  of  land  were  immaterial  where 
same  party  purchased  at  both  execution  and 
mortgage  sale,  and  the  mortgage  sale  was 
valid.  Martin  v.  Castle,  193  Mo.  183,  91  S.  W. 
930. 

Right  to  rents:  Where,  after  default  in 
payment  of  debt  secured  by  security  deed, 
the  grantor  was  adjudged  a  bankrupt  and  his 
personalty  located  on  the  mortgaged  prem- 
ises sold  by  the  trustee  in  bankruptcy,  the 
purchaser  of  such  personalty  was  not  liable 
for  rent  to  the  grantee  in  the  security  deed, 
who  had  had  the  deed  foreclosed  and  pur- 
chased the  premises,  merely  because  such 
purchaser,  having  entered  the  premises  un- 
der a  license  to  take  possession  of  the  per- 
sonalty purchased,  retained  possession  of  the 
premises-  as  against  the  grantee  and  pur- 
chaser thereof.  Stevens  v.  McCurdy,  124  Ga. 
456,   52  S.  E.  762. 

32.  Where  a  mortgagor  owned  only  a 
leasehold  at  the  time  the  land  was  mort- 
gaged, but  before  foreclosure  acquired  the 
fee,  and  all  the  parties  who  could  claim  un- 
der him  were  made  parties,  the  title  acquired 
by  the  purchaser  was  "marketable."  Hirth 
v.  Zeller,   108  App.  Div.  198,  95  N.  Y.  S.  747." 
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the  grantee  of  such  purchaser  acquires  the  same  title  and  interests  acquired  by  the 
purchaser.^^  Where  the  mortgagor's  wife  is  not  a  party  to  the  mortgage,  the  pur- 
chaser takes  the  mortgagor's  title  subject  to  the  wife's  contingent  right  of  dower.^"^ 
Where  she  is  a  party  to  the  mortgage  the  purchaser  acquires  an  indefeasible  title  as 
agai-nst  both  the  husband  and  the  wife/^  but  her  contingent  interest  in  any  surplus 
of  the  proceeds  of  the  sale  will  be  protected.^®  All  inferior  liens  are  extinguished 
by  the  sale.^^  Where  a  prior  judgment  lienor  is  a  party  to  the  suit  and  the  property 
is  sold  for  the  satisfaction  of  both  the  judgment  and  the  mortgage,  the  purchaser 
takes  a  title  free  from  both  liens.^^  The  sheriff's  deed  on  foreclosure  sale  takes 
precedence  from  the  date  of  its  record  of  all  outstanding  conveyances  and  incum- 
brances executed  by  the  judgment  debtor  which  are  not  of  record  and  of  which  the 
purchaser  had  no  actual  notice.^^  "Uliere  mortgaged  property  is  selected  as  a  home- 
stead after  the  execution  of  the  mortgage,  the  homestead  is  extinguished  by  fore- 
closure sale,'^*'  unless  the  law  authorizes  the  designation  of  a  homestead  upon  mort- 
gaged land.^^  All  the  property  covered  by  the  mortgage  and  properly  subject  thereto 
passes  upon  a  m.ortgage  sale,  including  after-acquired  property,*^  corporate  fran- 
chises,*^ and  fixtures.*'*  Wliere  the  purchaser  appropriates  personalty  which  did  not 
pass,  he  will  be  liable  for  a  conversion  thereof.*^  The  foreclosure  decree  and  the 
deed  pursuant  thereto  may  be  sufficient  to  make  a  prima  facie  case  in  ejectment  by 
a  party  claiming  under  the  foreclosure  sale,*^  A  mortgagor's  possession  of  the  mort- 
gaged premises  after  foreclosure  and  sale  will  not  become  adverse  until  notice  to 
the  purchaser  that  he  is  holding  in  hostility  to  his  title".*'^ 


33.  He  is  not  liable  to  a  junior  incum- 
brancer for  rents  Tv-here  such  incumbrancer 
does  not  seek  to  redeem,  though  he  was  not 
a  party  to  tlie  foreclosure  proceedings.  City 
of  Lincoln  v.  Lincoln  St.  R.  Co.  [Neb.]  106 
N.   W.    317. 

34.  Nielson  v.  Peterson  [Utah]  85  P.  429; 
Shakleford  v.  Morrill   tN.   C]    55   S.   E.    82. 

35.  Shakleford  v.  Morrill  "[N.  C]  55  S.  E. 
82. 

3G.  When  wife  joined  in  first  mortgage 
but  not  in  second,  and  sale  was  had  under 
both,  it  was  proper  to  protect  her  interest 
in  surplus  as  against  second  mortgage. 
Shakleford   v.   Morrill    [N.   C]    55   S.   E.    82. 

37.  Under  Gen.  St.  1901,  §  4949,  real  estate 
which  has  been  once  sold  on  an  order  of  sale 
issued  pursuant  to  a  judgment  of  foreclosure, 
in  an  action  upon  a  note  and  mortgage  se- 
curing the  same,  cannot  again  be  sold  upon 
a  judgment  lien  inferior  thereto,  under  which 
the  holder  of  the  judgment  had  a  right  to 
redeem  within  15  months  after  the  fore- 
closure sale.  Gille  v.  Enright  [Kan.]  84  P. 
992.  Where  In  such  case  an  inferior  judg- 
ment creditor  causes  execution  to  be  issued 
and  levied  on  the  real  estate  so  previously 
sold,  and  procures  a  sheriff's  deed  to  be  is- 
sued to  himself  thereon,  he  acquires  no  title 
thereto  and  has  no  standing  to  complain  of 
any  judgment  which  may  be  rendered  in  an 
action  brought,  after  his  right  of  redemption 
has  expired,  to  quiet  the  title  to  said  real 
estate  by  one  in  possession  thereof.     Id. 

38.  Thompson  v.  Hemenway,  218  111.  46, 
75  N.  E.  791.  In  such  case  the  title  of  the 
purchaser  relates  back  to  the  date  of  the 
judgment  and  is  superior  to  the  claims  of 
any  parties  claiming  under  mortgages  sub- 
sequent to  such  date  and  who  were  parties 
to  the  foreclosure  proceedings.  Id.  The 
purchasers  at  a  sale  under  a  decree  in  fore- 


closure proceedings  by  a  party  to  the  original 
foreclosure  suit  acquired  no  rights  as  against 
the  purchaser  under  the  decree  in  the  first 
suit,  such  purcliaser  not  being  a  party  to  the 
second   suit.     Id. 

39.  Getcheel  v.  Roberts  [Neb.]  106  N.  W. 
781. 

40.  Mortgage  by  way  of  deed  of  trust  to 
secure  debt.  Weber  v.  McCleverty  [Cal.]  85 
P.  706;  Nielson  v.  Peterson  [Utah]  85  P.  429. 
Rev.  St.  Utah  1898.  §  1155,  does  not  affect  the 
validity  of  incumbrances  on  property  occu- 
pied as  homestead  unless  the  premises  have 
been  "selected  and  recorded  as  a  homestead 
pricr  to"  the  incumbrance.     Id. 

41.  This  may  be  done  in  Texas.  Mc- 
Gaughey  v.  American  Nat.  Bank  of  Austin 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  350,  92  S. 
W.  1003.  See  Homesteads,  5  C.  L.  1689;  Mort- 
gages,  6  C.  L.   681. 

43.  Where  the  mortgage  expressly  in- 
cludes after-acquired  property  and  the  fore- 
closure judgment  expressly  includes  such 
property.  New  York  Water  Co.  v.  Crow,  110 
App.  Djv.   32,  96  N.  Y.  S.   899. 

43.  Contract  rights  of  waterworks  com- 
pany under  municipal  ordinance.  City  of 
Vicksburg  v.  Vicksburg  Waterworks  Co.,  202 
U.    S.   453,    50   Law.   Ed. . 

44.  Sawmill  passed,  but  not  loose  ma- 
chinery stored  in  house  on  premises.  Humes 
V.  Higman    [Ala.]   40  So.   128. 

45.  Such  liability  may  be  enforced  by 
cross  bill  in  suit  by  purchaser  to  quiet  title. 
See  Code  1896.  §  720.  Humes  v.  Higman 
[Ala.]   40  So.   128. 

46.  Sufficient  where  decree  shows  upon  its 
face  that  all  necessary  parties  were  before 
the  court,  but  the  proper  practice  is  to  in- 
troduce the  mortgage  and  enough  of  the 
foreclosure  record  to  show  the  purpose  of 
the    foreclosure    suit    and    the    interests    in- 
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Lis  pendens  and  bona  fide  purchasers.*^ — The  doctrine  of  lis  pendens  applies  to 
foreclosures.*^  Unless  required  by  statute,  no  notice  of  proceedings  subsequent  to 
the  filing  of  the  lis  pendens  is  necessary.^"  One  who  purchases  at  a  sale  under  a 
mortgage  executed  pending  proceedings  to  foreclose  a  prior  mortgage  takes  his  title 
subject  to  the  result  of  the  foreclosure  suit/^  and  such  a  party  cannot  claim  to  be  a 
bona  fide  purchaser  where  he  makes  his  purchase  with  notice  of  an  appeal  in  which 
the  decree  refusing  to  foreclose  the  prior  mortgage  is  reversed.^^  The  purchaser  of 
a  mere  equity  for  which  he  has  not  paid  is  not  protected  as  a  bona  fide  purchaser.^^ 
A  pre-existing  debt  will  not  support  a  claim  of  a  bona  fide  purchase  for  value/^*  and 
under  the  doctrine  of  de  minimis,  etc.^  the  purchaser  may  be  precluded  by  the  com- 
parative insignificance  of  the  consideration  paid  from  setting  up  a  claim  of  a  bona 
fide  purcha.se."^  The  fact  that  a  prior  mortgage  is  of  record  and  unreleased  is 
sufficient  to  put  a  purchaser  at  a  sale  under  a  junior  mortgage  upon  inquiry  as  to 
whether  the  prior  mortgage  has  been  paid.^°  The  mortgagor  may  preserve  his  right 
to  redeem  by  giving  notice  to  the  purchaser  before  purchase  of  a  tender  to  the  mort- 
gagee.^^ The  claim  of  bona  fide  purchase  may  be  precluded  by  actual  notice  that 
the  mortgage  is  barred  by  limitations  and  that  a  bona  fide  purchaser  from  the  mort- 
gagor is  in  adverse  possession. ^^  Possession  by  the  mortgagor's  widow  as  executrix 
and  as  widow  is  not  notice  to  the  purchaser  that  the  widow  claims  a  homestead  in 
the  property.^*  The  purchaser  may  be  charged  with  notice  of  the  invalidity  of  the 
sale  by  defects  in  his  deed'^*'  or  in  the  foreclosui-e  record."^  And  so  also  a  party  hold- 
ing under -a  quitclaim  deed  from  the  purchaser  is  charged  with  notice  of  the  con- 
tents of  the  mortgage  and  of  all  patent  defects  in  the  chain  of  title.*'^^  A  party  hav- 
ing actual  knowledge  of  defects  in  the  mortgagor's  title  is  not  protected  as  a  bona 
fide  purchaser.®^     Where  the  sale  is  void,  the  bona  fides  of  the  purchase  is  immaterial 


volved.     Chesapeake   Beach   R.   Co.   v.   Wash- 
ington,   etc.,   R.    Co.,    23    App.   D.    C.    5S\. 

47.     Tainter    v.    Abrams    [Neb.]    107    N.    W. 
225. 
■     48.     See  5  C.  L.  1464. 

49.  Title  of  purchaser  subject  to  vendor's 
lien  attaching  prior  to  mortgage  and  of 
which  purchaser  had  notice  by  filing  of  lis 
pendens.  Eubank  v.  Finnell,  118  Mo.  App. 
535,   94   S.   W.   591. 

50.  Hyde  V.  Heaton  [Wash.]  86  P.  6C4. 
Certificate  of  purcliase  need  not  be  recorded. 
Id.  No  notice  of  confirmation  necessary. 
Id.     See  ante   §   6E.  On  Confirmation. 

51.  Board  of  Trustees  of  Westminster 
College  V.  Fry,  192  Mo.  552,  91  S.  W.  472. 
A  foreclosure  suit  will  be  deemed  to  be  pend- 
ing at  least  until  the  expiration  of  the.  time 
for   filing   a  bill   of   exceptions.     Id. 

52.  Board  of  Trustees  of  Westminster 
College    V.    Pry,    192    Mo.    552,    91    S.    W.    472. 

53.  Purchase  of  equity  of  redemption 
from  purchaser  at  void  sale  who  had  re- 
mortgaged  property.  Wasserman  v.  Metzger 
[Va.]    54   S.  E.    893. 

54.  Board  of  Trustees  of  Westminster 
College  V.   Fry.   192  Mo.   552.   91   S.  V\^;   472. 

55.  Where  one  purchased  a  corporation's 
property  worth  $80,000,  he  could  not  claim 
an  estoppel  to  assert  the  invalidity  of  a 
mortgage  sale  at  which  a  part  of  sucli  prop- 
erty was  purchased  for  $50.00.  the  doctrine 
of  de  minimis,  etc.,  being  applicable.  Cobe 
v.   Lovan,    19.-!   Mo.   235,   93   S.   W.    93. 

5«.  Malmberg  v.  Peterson  [S.  D.]  108  N. 
W.  339.  When  the  purchaser  merely  inquir- 
ed of  the  first  mortgagee  and  was  informed 


that  the  mortgage  was  paid  but  made  no 
further  inquiries,  he  Avas  not  a  bona  fide 
purchaser  without  notice  as  against  the 
second  mortgagee  who  had  redeemed  and  had 
thus  become  subrogated  to  the  rights  of  the 
first  mortgagee.     Id. 

57.  Dickerson  v.  Simmons  [N.  C]  53  S.  E. 
830. 

58.  Purchaser  precluded  from  claiming  ito 
be  a  bona  fide  purchaser  within  Code  Civ. 
Proc.  §  2395,  and  hence  not  entitled  under 
section  2232  to  summary  process  to  recover 
possession,  such  purchaser's  title  not  having 
been  perfected  pursuant  to  the  latter  section. 
Bonacker  v.  Weyrick,  48  Misc.  1S9,  96  N.  Y. 
S.    775. 

59.  Weber  v.  McCleverty   [Cal.]    86  P.   706. 
eo.     Irregularity     in     acknowledgment     of 

deed  to  original  purchaser  may  be  sufficient 
to  put  subsequent  purcliasers  on  notice  as 
to  regularity  of  sale.  Cox  v.  American  Free- 
hold &  Land  Mortg.   Co.    [Miss.]    40  So.   739. 

61.  A  party  purchasing  at  sheriff's  sale 
under  executory  process  illegally  issued 
against  property  the  title  to  wliich  yvas  in 
a  third  person,  who  was  a  succession  under 
administration  in  a  court  otlier  than  that 
by  which  the  writ  was  issued,  and  where 
there  was  no  judgment  against  the  mort- 
gagee, was  not  such  a  bona  fide  purchaser  as 
could  set  up  the  ten-year  statute  of  limita- 
tions. Fontelieu  v.  Fontelieu,  116  La.  866,  41 
So.   120. 

61a.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]   78  N.  E.   245. 

62.  The  purchaser  under  a  railroad  mort- 
gage sale   of   land   wrongfully   .seized   by    the 
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in  a  suit  to  redeem. ^^  Mere  delivery  of  one  of  several  mortgage  notes  to  the  mort- 
gagor without  marking  it  paid  Avill  not  estop  the  mortgagee  from  asserting  the  in- 
validity of  a  fraudulent  foreclosure  brought  about  by  the  use  of  the  paid  note.®* 

Purchases  by  leneficiary,  tnistee,  or  the  lil-e.^'' — Interest  will  not  preclude  a 
party  from  purchasing  at  a  mortgage  sale,®°  and  a  beneficiary  who  has  no  power  of 
sale  may  purchase  at  a  sale  by  a  trustee,®'  whether  the  beneficiary  be  the  mortgagee/^ 
his  assignee,*"'  his  executor,'^"  or  a  second  mortgagee.^^  So  also,  a  party  in  possession 
as  the  mortgagor's  grantee  and  as  purchaser  at  a  sale  under  a  third  mortgage  may 
buy  the  first  mortgage,  foreclose  it,  and  purchase  at  the  sale,'-  and  in  such  case  owes 
no  duty  to  give  notice  to  or  to  protect  the  rights  of  the  holders  of  the  second  mort- 
gage."^ As  a  general  rule  the  beneficiary,  like  any  other  pui'chaser,'*  takes  the  prop- 
erty freed  from  the  mortgage  lien,^^  but  where  the  debt  secured  by  a  first  mortgage 
forms  a  part  of  the  consideration  of  a  second  mortgage  to  the  same  partv.  purchase 
by  the  mortgagee  at  foreclosure  of  the  first  mortgage  merely  extinguishes  such  mort- 
gage.'® 

A  trustee  with  a  power  of  sale  cannot  purchase  at  his  own  sale,"  but  fhis  rule 
does  not  apply  where  the  power  can  be  exercised  only  by  suit  and  decree  of  fore- 
closure,'^ or  where  the  sale  is  brought  about  entirely  by  a  third  party  and  over 
which  the  trustee  has  no  control.'^  So  also  when  the  trust  relation  has  terminated, 
the  trustee  may  purchase.^**     A  purchase  by  a  trustee  in  violation  of  his  duties  is 


railroad  companj'^  for  a  right  of  way  cannot 
continue  to  use  such  land  without  paying  the 
damages  awarded  the  owner  in  a  suit  against 
the  mortgagor  company,  where  he  had  actu- 
al knowledge  of  the  owner's  claim.  Zimmer- 
man V.  Kansas  City  N.  W.  R.  Co.  [C.  C.  A.] 
144  F.  622.  Where  the  owner  was  not  a  par- 
ty to  the  foreclosure  proceedings,  he  was 
not  bound  by  the  decree  therein,  nor  w^as  it 
necessary  for  him  to  apply  to  the  court  in 
charge  of  such  proceedings  to  protect  his 
rights.  Id.  The  court  expressly  refused  to 
decide  as  to  the  possible  effect  of  want  of 
knowledge,  on  the  part  of  the  purchaser,  of 
the  owner's   claim   for  damages.     Id. 

63.  Cox  V.  American  Freehold  &  Land 
Mortg.   Co.    [Miss.]    40    So.    739. 

64.  Mortgagee  not  estopped  as  against 
purchaser  at  such  void  sale  from  foreclosing 
mortgage  as  to  other  notes.  V\'asserman  v. 
Mftzger    [Va.]    54   S.   E.   893. 

65.  See  5  C.  L.   1465. 

66.  Anderson  v.  Messinger  [C.  C.  A.]  146 
F.  929. 

67.  Merryman  v.  Blount  [Ark.]  94  S.  W. 
714. 

es.  Marquam  v.  Ross  [Or.]  83  P.  852;  Id., 
86  P.   1. 

en.  Assignee  of  mortgagee  complainant. 
Anderson  v.  Messinger  [C.  C.  A.]    146  F.   929. 

70.  Executor  of  mortgagee  substituted  as 
complainant.  Schaeppi  v.  Bartholomae,  118 
111.  App.   316. 

71.  Marquam  v.  Ross  [Or.]  S3  P.  852;  Id., 
86  P.  1.  Second  mortgagee  in  possession 
may  purchase  at  sale  under  first  mortgage. 
Id. 

72.  73.  Searles  v.  Kelly,  Simmons  &  Co. 
[Miss.]    40  So.  484. 

74."     See  ante   this   section. 

75.  Where  the  assignee  of  the  mortgagee 
purchased  the  property  at  a  sale  in  foreclos- 
ure proceedings  Instituted  by  him,  he  took 
the  mortgagor's  title  freed  from  the  trust. 
Anderson  v.  Messinger   [C.  C.  A.]   146  F.  929. 


76.  Alexander  v.  Grover,  190  Mass.  462,  77 
N.    E.    4  87. 

77.  Marquam  v.  Ross  [Or.]  83  P.  852. 

Note:  "A  trustee  with  a  power  of  sale  can- 
not *  •  *  purchase  at  his  own  sale. 
Neither  can  a  trustee  whose  duty  it  is  to 
convert  the  trust  property  into  money  for 
tlie  benefit  of  his  principal  or  his  creditors 
purchase  at  a  sale  made  by  himself  or  by 
his  direction,  or,  under  many  authorities, 
upon  a  judgment  or  decree  based  upon  a  par- 
amount title  or  adverse  proceeding.  Van 
Epps  V.  Van  Epps.  9  Paige  [N.  Y.]  237;  Jew- 
ett  V.  Miller,  10  N.  Y.  402,  405,  65  Am.  Dec. 
751;  Davoue  v.  Fanning.  2  Johns.  Ch.  252; 
Downs  V.  Rickard.=!.  4  Del.  Ch.  416;  Lewis  v. 
V\'elch.  47  Minn.  193,  48  N.  V^'.  608,  49  N.  W. 
665;  Carson  v.  Marshall,  37  X.  J.  Eq.  213; 
Hamilton  v.  Dooly,  15  Utah,  280,  49  P.  769; 
Michoud  V.  Girod.  4  How.  [U.  S.]  503.  11  Law. 
Ed.  1076.  L'pon  this  latter  point  tliere  is  a 
sharp  conflict  in  the  decisions  (Earl  v.  Has- 
ley.  14  N.  J.  Eq.  332;  Corpenning's  Appeal, 
32  Pa.  315,  72  Am.  Dec.  789;  Anderson  v.  But- 
ler,   31   S.   C.   183,   9   S.   E.    797.   5  L.   R.   A.    166; 

r  Allen  v.  Gillette,  127  U.  S.  589,  32  Law.  Ed. 
271;  Fisk  v.  Sarber,  6  Watts  &  S.  [Pa.]  18), 
but  it  is  unnecessary  at  tliis  time  for  us  to 
examine  the  adjudged  cases,  or  attempt  to  de- 
duce any  general  rule  from  them,  if,  indeed, 
it  is  possible  to  do  so.  It  will  probably  be 
found  on  investigation  that  the  decision  in 
each  case  depends  upon  the  application  of  the 
general  rule  of  disqualification  to  the  partic- 
ular facts,  and  that,  where  there  was  a  con- 
flict between  duty  and  self  interest,  the  pur- 
chase was  held  voidable,  regardless  of  the 
nianner  in  which  or  by  whom  the  sale  was 
made,  and  where  there  was  no  such  conflict, 
it  was  upheld." — From  Marquam  v.  Ross 
[Or.]   83  P.   852. 

78.  Under  B.  &  C.  Comp.  §  423,  sale  can  be 
had  onlv  under  a  decree  of  foreclosure.  Mar- 
quam v."  Ross   [Or.l    S6  P.   1. 

79.  Starkweather  v.  Jenner,  27  App.  D.  C. 
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considered,  in  equity,  as  having  been  made  for  the  benefit  of  the  cestui  que  trust  at 
his  election,  regardless  of  the  amount  paid  and  whether  there  was  actual  fraud  or 
not.^^  So  also,  where  a  pledgee  of  a  mortgage  on  land  forecloses  and  becomes  the 
purchaser,  he  will  hold  the  title  in  trust  for  the  pledgor  and  as  security  for  the  debt 
secured  by  the  pledge,^^  unless  there  is  an  agreement  between  the  parties  whereby  the 
pledgee  may  acquire  title  in  his  own  name,^^  or  unless  the  sale  is  conducted  by 
an  officer  appointed  by  law.^* 

Agreements  to  permit  redemption.^^ — The  time  for  redemption  may  be  extended 
by  contract  bej-ond  the  statutory  period,^®  and  unless  contrary  to  statute  *^  an 
agreement  to  permit  redemption  or  to  extend  the  time  therefor  may  rest  in  parol,^* 
but  it  must  be  satisfactorily  proved.^^  Where  there  is  such  an  extension  the  owner 
must  comply  with  the  terms  of  the  contract  or  he  will  lose  his  right  to  redeem,^*'  and 
in  a  suit  to  redeem  pursuant  to  such  a  contract,  the  complainant  must  allege  that  he 
redeemed  or  offered  to  redeem  within  the  time  specified  by  the  contract,^^  or  some 
legal  excuse  for  not  so  doing  must  be  shown.^-     Under  an  agreement  to  extend  with- 


348.  See.  also.  Anderson  v.  Messinger  [C.  C. 
A.]  146  F.  929.  A  trustee  holding  property 
as  security  for  a  loan  made  by  it  and  in 
trust  to  collect  and  apply  the  profits  to  cer- 
tain purposes,  including  the  payment  of  a 
prior  mortgage,  held  not  guilty  of  such  vio- 
lation of  the  trust  as  caused  the  foreclosure 
of  the  mortgage  and  thus  rendered  the  trus- 
tee a  trustee  ex  maleficio  of  the  property 
which  it  purchased  at  the  foreclosure  sale. 
Marquam  v.   Ross    [Or.]    83   P.    852. 

SO.  Where  property  was  deeded  to  a  trus- 
tee to  secure  certain  advances  made  by  it 
to  the  grantor  and  also  in  trust  to  collect 
rents  and  profits  and  to  apply  them  to  cer- 
tain purposes,  including  tlie  payment  of  a 
prior  mortgage,  a  suit  by  the  prior  mort- 
gagee to  foreclose  terminated  the  trust  creat- 
ed by  the  deed,  and  the  trustee  thereupon 
became  a  second  mortgagee  in  possession, 
entitled  to  have  its  lien  foreclosed  and  to 
bid  at  the  sale.  Marquam  v.  Ross  [Or.]  83 
P.    852;   Id.,   86   P.   1. 

81.    Marquam  v.   Ross    [Or.]    83   P.   852. 

83.  Munson  v.  American  Sav.  Bank  & 
Trust  Co.  [Wash.]  86  P.  1047;  Anderson  v. 
Messinger    [C.    C.   A.]    146   P.   939. 

S3.  Munson  v.  American  Sav.  Bank  & 
Trust  Co.  [Wash.]  86  P.  1047.  In  which  case 
the  pledgee  is  merely  charged  with  the  duty 
of  accounting  to  the  pledgor  for  the  valua- 
tion at  which  tlie  former  acquired  the  title. 
Id. 

84.  Anderson  v.  Messinger  [C.  C  A.]  146 
F.   929. 

Note:  "A  pledgee,  who  is  a  trustee,  cannot 
become  the  purchaser  at  his  own  sale  of  the 
pledge.  But  this  rule  is  not  applicable  to  a 
judicial  sale  conducted  by  an  officer  appoint- 
ed by  law.  Nor  indeed  is  such  a  purchase 
absolutely  void  in  all  circumstances  when 
the  sale  is  a  private  sale  and  tlie  purchaser 
has  an  interest  to  protect.  In  either  of  the 
last-stated  instances,  the  sale  would  be  void- 
able if  the  purchaser  were  guilty  of  any 
fraud  or  other  wrongful  practice  in  the 
transaction;  in  the  first  instance  by  a  refusal 
of  the  court  to  confirm  the  sale  or  by  some 
judicial  proceeding  to  impeach  it,  and  in  the 
latter  instance  by  such  appropriate  action 
private  or  judicial  as  he  should  elect  to  make 
his  objection  effective.  Richards  v.  Holmes, 
18  How    [U.  S.]   143,  15  Law.   Ed.   304;   Smith 


V.  Black,  115  U.  S.  308,  29  Law.  Ed.  398;  Al- 
len V.  Gillette,  127  U.  S.  589,  32  Law.  Ed.  271; 
Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  349.  36 
Law.  Ed.  732." — From  Anderson  v.  Mes- 
singer  [C.  C.  A.]   146  F.   929. 

S5.     See    5    C.    L.    1465. 

86.  Williams  v.  Hoffman  [Ind.  App.]  76 
N.  E.  440.  Where  third  party  advanced  the 
money  for  redemption,  taking  an  assignment 
of  the  certificate  of  purchase  as  security, 
and  agreed  to  allow  the  owner  a  certain 
time  in  which  to  redeem.  Id.  The  fact  that 
the  party  advancing  the  redemption  money 
took  a  deed  before  the  expiration  of  the 
time  for  redemption  specified  in  the  agree- 
ment did  not  cut  oft  the  owner's  right  to  re- 
deem  •within   such   period.     Id. 

ST.  An  oral  agreement  to  permit  redemp- 
tion after  foreclosure  sale,  and  a  quitclaim 
deed  executed  by  the  mortgagor,  was  within 
Code  §§  2918,  4625,  prohibiting  the  creation 
of  express  trusts  in  realty  by  parol.  Don- 
aldson V.  Empire  Loan  &  Investment  Co. 
[Iowa]    106  N.  W.   192. 

SS.  Mann  v.  Provident  Life  &  Trust  Co., 
42  Wash.  5S1,  85  P.  56. 

89.  Finding  of  no  agreement  to  extend 
time  sustained.  Mann  v.  Provident  Life  & 
Trust  Co.,  42  Wash.  581,  85  P.  56.  Agreement 
held  not  established.  Matney  v.  Williams 
[Ky.]    89   S.   W.    678. 

90.  Williams  v.  Hoffman  [Ind.  App.]  76 
N.  E.  440.  The  fact  that  the  holder  of  the 
certificate  of  purchase  with  whom  the  agree- 
ment was  made  took  a  deed  to  the  land  be- 
fore the  expiration  of  the  time  agreed  upon 
did  not  excuse  the  owner  from  redeeming  or 
tendering  a  redemption  within  such  time. 
Id.  _. 

91.  Williams  v.  Hoffman  [Ind.  App.]  76 
N.   E.   440. 

92.  Williams  v.  Hoffman  [Ind.  App.]  76 
N.  E.  440.  An  allegation  that  complainant 
was  prevented  from  making  a  sale  and  thus 
from  raising  the  redemption  money,  by  rea- 
son of  defendant  having  taken  a  deed  for  the 
land  before  the  expiration  of  the  redemption 
period,  and  that  but  for  such  violation  of  the 
contract  by  defendant  complainant  could 
have  sold  the  land  for  a  certain  price,  was 
an  allegation  of  a  mere  conclusion  and  hence 
insufficient.     Id. 
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out  specification  of  time,  redemption  must  be  made  within  reasonable  time/^  but 
acceptance  of  part  of  the  redemption  money  operates  as  an  indefinite  extension.^* 
One  purchasing  the  property  without  notice  of  the  extension  is  not  affected  thereby."" 
.1  writ  of  assistance  is  intended  to  aid  in  the  execution  of  the  fijial  decree  in 
order  that  the  purchaser  may  have  the  benefit  of  his  purchase.^*  It  is  a  process  issued 
by  the  court  to  enforce  its  decree/^  and  the  power  to  issue  it  results  from  the  princi- 
ple that  jurisdiction  to  enforce  a  decree  is  coextensive  with  jurisdiction  to  hear  and 
determine  the  rights  of  the  parties.^^  The  issue  of  the  writ  is  discretionary/^  but 
it  cannot  be  denied  without  some  reasonable  cause.^  In  Wisconsin  the  court  has 
discretionary  power  to  issue  the  writ  with  or  without  notice.^  It  will  never  issue 
in  a  case  of  doubt/  nor  will  a  question  of  legal  title  be  tried  or  decided  upon  an  ap- 
plication for  the  writ*  Where,  therefore,  a  stranger  purchases  a  paramount  title 
and  enters  into  possession  after  decree  of  foreclosure,  a  writ  of  assistance  will  not 
issue  at  the  instance  of  the  purchaser,^  and  a  party  to  the  foreclosure  proceedings 


9.3.  Mann  v.  Provident  Life  &  Trust  Co., 
42  Wash.  581,  85  P.  56. 

94.  If  the  purchaser  or  holder  of  the  cer- 
tificate of  sale  received  any  part  of  tlie  re- 
demption money,  -R-hich  -would  be  a  partial 
redemption,  he  waives  his  right  to  a  deed, 
and  tlie  certificate  becomes  merely  the  evi- 
dence of  the  lien  upon  the  land  as  security 
for  the  paj-ment  of  the  residue  of  the  re- 
demption money.  Williams  v.  Hoffman  [Ind. 
App.]  76  N.  E.  440.  Five  and  one-half  years 
unreasonable,  especiklly  where  purchaser 
had  made  improvements.     Id. 

95.  Matney  v.  Williams  [Ky.]  89  S.  W.  678. 

96.  Board  of  Home  Missions  of  Presbyte- 
rian Church  V.  Davis  [X.  J.  Eq.]  62  A.  447. 
The  TTrit  is  a  final  order  and  is  appealable. 
Escritt  V.  Michaleson   [Xeb.]    106  N.  W.   1016. 

Note:  "This  writ  is  a  process  issued  from 
a  court  of  equity  to  enforce  its  decree,  and 
its  power  to  issue  the  writ  results  from  the 
principle  that  jurisdiction  to  enforce  a  de- 
cree is  coextensive  with  jurisdiction  to  hear 
and  determine  the  rights  of  the  parties — 
that  the  court  may  do  complete  justice  by 
declaring  the  right  and  enforcing  a  remedy 
for  its  enjoyment.  The  writ  has  been  in 
comnnon  use  in  the  courts  of  this  state.  In 
foreclosure  cases,  since  ^Montgomery  v.  Tutt, 
11  Cal.  190.  The  proceeding  to  obtain  pos- 
session through  operation  of  this  "writ  is 
summary  in  its  nature,  and  it  has  been  fre- 
quently held  that  title  cannot  be  litigated  in 
this  way,  or  the  proceeding  converted 
into  a  trial  of  title.  Landregan  v.  Peppin, 
94  Cal.  463,  29  P.  -771.  Against  whom  the 
writ  will  issue,  it  was  said,  in  Burton  v.  Lies, 
21  Cal.  88:  'Such  writ  can  only  issue  against 
the  defendants  in  the  suit,  and  parties  hold- 
ing under  them  -who  are  bound  by  the  de- 
cree.' See,  also,  Harlan  v.  Rackerby,  24  Cal. 
561;  Steinbach  v.  Le  Leese,  27  Cal.  295;  Fris- 
bie  V.  Fogarty,  34  Cal.  11;  Tevis  v.  Hicks.  38 
Cal.  234;  Henderson  v.  Tucker,  45  Cal.  647. 
It  was  held  in  Enos  v.  Cook.  65  Cal.  175,  3  P. 
632,  that  the  legal  or  equitable  rights  of  per- 
sons not  parties  to  a  foreclosure  suit  can- 
not be  adjudicated  upon  application  for  a 
writ  of  assistance.  In  Kirsch  v.  Kirsch,  113 
Cal.  56,  45  P.  164,  the  court  said:  'The  reason 
for  the  issuance  of  the  writ  is  to  give  effect 
to  rights  a-^varded  by  the  judgment.  It 
should  not  and  cannot  operate  to  establish 
in  the  one  party,  or  to  destroy  in  the  other, 
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any  rights  to  the  property  independent  of 
those  determined  by  the  judgment,'  hence,  as 
has  been  held,  the  e.xecution  cannot  exceed 
the  decree,  the  writ  can  issue  only  against 
a  party  bound  by  the  decree.  Terrell  v.  Al- 
lison, 21  Wall.  [U.  S.]  289,  22  Law.  Ed.  634; 
Howard  v.  Railway  Co.,  101  U.  S.  837,  25  Law 
Ed.  1081;  Boyd  v.  U.  S.,  116  U.  S.  625,  29  Law! 
Ed.  46.  See,  also,  extended  note  to  Wilson 
V.  Polk,  13  Smedes  &  M.  [Miss.]  131,  51  Am. 
Dec.  151;  2  Enc.  PI.  &  Pr.  p.  975.  In  Lande- 
gran  v.  Peppin,  94  Cal.  465.  29  P.  771,  it  was 
held  that  the  defendant  could  not  defeat  the 
writ  of  possession  by  showing  that  since 
the  date  of  the  judgment  he  had  purchased 
an  outstanding  title.  The  court  said:  'De- 
fendant now  claims  a  right  to  the  possession, 
acquired  subsequently  to  this  adjudication. 
It  is  sufficient  to  say,  the  court  cannot  deter- 
mine the  merits  of  defendant's  claim  upon 
this  application.  This  is  a  proceeding  upon 
afiidavits  and  no  question  of  title  can  be  lit- 
igated in  this  "way.  This  is  a  hearing  upon 
a  motion,  and  a  motion  cannot  be  convert- 
ed into  a  trial.'  Harlan  v.  Rackerby,  24  Cal. 
561,  was  a  case  where  the  mortgagor  con- 
veyed the  premises  during  the  pendency  of 
the  suit,  and  the  writ  "was  refused  because 
the  purchaser  had  no  actual  or  constructive 
notice  of  the  suit.  Clearly  the  writ  would 
have  issued  had  the  purchaser  taken  from  a 
party  defendant  or  privy  with  notice.  Baker 
v.  Pierson,  5  Mich.  456." — From  Fay  v.  Stu- 
benrauch    [Cal.   App.]    83   P.   82. 

97,  98.'  Fay  v.  Stubenrauch  [Cal.  App.] 
S3  P.   82. 

99.  Board  of  Home  Missions  of  Presby- 
terian Church  V.  Davis  [N.  J.  Eq.]  62  A.  447; 
Prahl  V.  Rogers.  127  Wis.  353.   106  N.  W.  287. 

1.  Prahl  V.  Rogers,  127  Wis.  353,  105  N. 
W.   287. 

2.  Under  Rev.  St.  1898.  §  3169.  Prahl  v. 
Rogers,  127  Wis.  353,  106  N.  W.  287. 

3.  Board  ^f  Home  Missions  of  Presbyte- 
rian  Church  V.   Davis    [N.   J.   Eq.]    62   A.   447. 

4.  Board  of  Home  Missions  of  Presbyte- 
rian Church  V.  Davis  [N.'  J.  Eq.]  62  A.  447; 
Fay  v.  Stubenrauch  [Cal.  App.]  83  P.  82. 
The  tenant  of  a  lis  pendens  purchaser  cannot 
set  up  the  title  of  his  landlord  in  resistance 
of  the  writ.  Fay  v.  Stubenrauch  [Cal.  App.] 
S3   P.    82. 

5.  The  final  decision  of  where  the  legal 
title  rests  will  not  be  made  on  the  applica- 
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who  acquires  a  paramount  title  from  an  independent  source,  having  no  connection 
with  the  mortgagor's  title,  is  within  the  same  rule.**  Under  statute  in  Wisconsin 
the  writ  may  issue  against  any  person  coming  into  possession  after  the  institution 
of  the  foteclosure  proceedings  and  under  or  through  the  parties  thereto,'^  but  this 
rule  does  not  apply  to  cases  where  a  party  is  in  possession  under  a  title  not  reached 
by  the  foreclosure  judgment.*  In  such  case  or  in  case  of  a  fair  controversy  as  to 
whether  such  a  situation  exists,  the  parties  should  be  left  to  their  remedy  by  action." 
Mere  delay  is  no  bar  to  an  application  for  the  writ.^*^  Tbe  writ  should  not  be  de- 
nied or  vacated  upon  mere  allegations  on  information  and  belief  which  are  denied. ^^ 
The  return  of  sale  cannot  be  collaterally  attacked  on  an  application  for  the  writ.^- 
Omission  of  the  seal  of  the  court  from  the  writ  is  an  amendable  irregularity.^"  In 
the  absence  of  objection  an  affidavit  may  be  treated  as  an  answer  to  the  application 
for  the  writ.^*  The  court  granting  the  writ  has  discretionary  power  to  allow  it  to 
be  superseded  upon  the  filing  of  a  bond  to  cover  rents  and  profits.^^ 

Remedies  to  assert  or  protect  title?'^' — The  statutory  remedy  in  Massacliusetts 
for  recovery  of  possession  of  the  property  by  the  purchaser  cannot  be  invoked  unless 
there  has  been  a  valid  sale,^'  but  where  the  sale  is  sufficient  to  vest  the  purchaser 
with  the  legal  title,  defenses  based  upon  ecjuitable  grounds,  such  as  fraud,  cannot 
be  inade.^^  In  Wisconsin  the  purchaser  may  maintain  a  suit  to  quiet  his  title.^'' 
Ejectment  may  be  maintained  against  the  mortgagor  without  joining  his  wife  where 
she  is  not  a  party  to  the  mortgage,-"  but  when  the  Avife  is  made  a  party  the  issues 
raised  by  her  answer  should  be  decided  or  her  name  should  be  stricken  from  the 
case.^^ 

§  9.  The  hid  and  the  proceeds  of  foreclosure. — The  hid  is  a  contract!^-  but 
there  is  no  privity  of  contract  between  the  purchaser  and  the  mortgagor's  grantee.-'^ 

t!on  for  the  writ,  and  the  petitioner  will  be  '  delivery  of  possession  of  land  upon  the  filing 
required  to  establish  his  title  in  a  proceed-  [  of  a  waste  bond,  such  section  ^being  intend- 
5ing-  directed  to  that  end.  Board  of  Home  1  ed  to  apply  only  to  orders  and  judgments  in 
Missions  of  Presbyterian  Church  v.  Davis  actions  involving  the  title  or  right  to  posses- 
fN.    J.    Eq.]    62    A.    447.  [  sion    of    realty    as    the    direct    subject    of    the 

«.     Heir  of  mortgagor   purchased   indepen-    litigation.     Id. 
flent    paramount    title    after    decree    and    en-  |       16.     See    5    C.   L.   1466. 

tered  into  possession.  Board  of  Home  Mis-  !  17.  Remedy  under  Rev.  Laws  c.  ISl.  §  1. 
Kions  of  Presbyterian  Church  v.  Davis  [N.  J.  ;  New  England  Mut.  Life  Ins.  Co.  v.  Wing.  191 
Eq.]    62    A.    447.      There    was    nothing    in    the    Mass.  192,  77  N.  E.  376. 

report  of  this  case  to  show  whether  there  ;  is.  New  England  Mut.  Life  Ins.  Co.  v. 
was  any  warranty  in  the  mortgage.     Editor,  :  Wing,  191  Mass.  192,  77  N.  E.  376. 

7.  See  Rev.  St.  1898,  §S  3187,  3169.  Prahl  ,  19.  As  against  tax  deeds,  though  foreclos- 
V.  Rogers.  127  Wis.  353,  106  N.  W.  287.  Pur-  |  ure  not  confirmed.  Coe  v.  Rockman,  126  Wis. 
chaser   after    foreclosure   sale.      Id.  '  515,   106  N.  AV.   290. 

8,  9,  10.  Prahl  v.  Rogers.  127  Wis.  353,  106  ao.  See  Rev.  St.  1899,  §  3036.  providing  that 
N.  W.  287.  .  ejectment   shall   be   against   party   in   posses- 

11.  Where  the  papers  showed  no  reason-  sion.  Bouton  v.  Pippin,  192  Mo.  469.  91  S. 
able  probability  that  the  tenant's' claim  that  w'.  149.  The  wife's  inchoate  right  of  dower 
the  applicant  was  a  mere  trustee  for  the  ten-  did  not  defeat  the  action.  Id.  Deed  of  trust 
ant  as  to  the  purchase  of  the  land  was  true,  '  in  this  case  was  on  homestead  property  but 
a  motion  to  vacate  the  writ  was  properly  j  was  executed  before  the  enactment  of  the 
denied.  Prahl  v.  Rogers,  127  Wis.  353,  106  I  statute  requiring  wife  to  join  in  conveyance 
N.  W.  287.  1  of  homestead.      Id. 

"l2. '  Commissioner  who  made  sale  cannot  I  21.  W^hen  her  rights  are  not  not  thus  pro- 
impeach  his  return.  Fay  v.  Stubenrauch  \  tected,  the  appellate  court  may  strike  her 
[Cal.    App.]    83    P.    82.  •  !  name  from  the  record.      Bouton  v.  Pippm.  192 

13.     Such   irregularity  is  cured   by  appear-    Mo.    469,    91    S.    W.    149. 
ance  and  motion  to  vacate  the  writ.      See  Rev.  i       22.     See    5   C.    L.    1466. 

St  1898,  §  2829.  Prahl  v.  Rogers,  127  Wis.  23.  Hence  the  grantee's  only  remedy  for 
S53    106   N    W.   287.  ?  the    sheriff's    wrongful    refusal    of    a    bid    or 

"  14      Board    of    Home    Missions    of    Presby-  '  failure    to    enforce    it    is   by    a    proper    action 
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For  reasons  "vvhich  appear  g-ood  and  satisfactory  to  him  tlie  slierifl:  may  reject  a 
bid/*  or  having  accepted  it  he  may,  before  the  transaction  is  closed,  repudiate  it 
or  authorize  its  withdrawal  and  resell  the  property.^^  A  bid  at  a  cash  sale  is  not 
binding  unless  accompanied  or  followed  by  payment  or  deposit  or  some  offer  to  ar- 
range for  payment,-''  or  unless  approved  by  the  court,"'  and  where  the  bid  is  not  com- 
pleted by  payment  or  deposit,  the  master  may  again  sell  the  property.-^  This  rule 
does  not  apply  where  the  complainant  is  the  bidder  and  the  bid  is  for  less  than  the 
amount  due  him.^^  The  sheriff  in  making  the  sale  is  the  agent  of  the  owner  of  the 
property  as  well  as  for  the  other  parties,^^  and  w^here,  by  virtue  of  statutory  au- 
thority, he  treats  the  sale  as  a  nullity  and  so  reports  it  to  the  court,  neither  he  nor 
the  owner  can  enforce  the  bid.^^  A  sale  under  power  of  sale  is  within  the  statute 
of  frauds. ^^ 

'  Bid  money  or  deposit.^^ — Where  the  complainant  is  the  purchaser  and  his  bid 
does  not  exceed  the  amount  due  him  imder  the  decree,  he  need  not  pay  over  any 
cash  though  the  decree  provides  for  a  cash  sale.^* 

Accuinulated  rents."-' — Wliere  rents  falling  due  after  the  purchaser  comes  into 
possession  have  been  paid  in  advance  to  the  mortgagor's  receiver,  the  purchaser's 
remedy  is  against  the  tenants. "° 

Payment  and  distrihutioti/-'^ — The  application  of  the  proceeds  as  between  sev- 
eral debts  may  be  controlled  by  the  provisions  of  the  mortgage,^*  and  a  surety  on  the 
mortgage  debt  will  be  presumed  to  have  contracted  with  reference  to  such  provi- 
sions.^^ A  surety  has  no  right  as  such  to  require  the  proceeds  of  the  foreclosure 
sale  to  be  applied  to  the  portion  of  the  debt  as  to  whicli  he  is  surety  to  the  exclu- 
sion of  the  other  portion.**     As  between  separate  parcels  of  land  each  o-s^ned  by 


not  be  asserted  by  anyone  else,  and  hence  the 
mortgagor's  grantee  cannot  hold  the  com- 
plainant to  a  bid  made  through  mistake  and 
allowed  by  the  sheriff  to  be  withdrawn.     Id. 

24.  Code  §  4033.  State  Bank  v.  Brown,  128 
Iowa  665,   105  N.  W.  49. 

25.  Code  §  4033.  State  Bank  v.  Brown, 
128  Iowa  665,  105  N.  W.  49.  Code  §  4033  gives 
the  holder  of  the  judgment  or  his  attorney 
the  right  to  elect  to  proceed  against  the 
bidder  for  the  amount  of  his  bid,  but  this 
right  belongs  exclusively  to  such  parties, 
and  when  they  fail  to  assert  their  right  to 
elect  it  is  the  duty  of  the  sheriff  to  resell. 
Id. 

26.  27.  Slack  v.  Cooper,  121  111.  App.  485, 
afd.  219  111.  138,  76  N.  E.  84. 

28.  Where  master,  supposing  that  bidder 
was  complainant,  did  not  demand  cash,  and 
bidder  did  not  offer  to  pay  cash  until  after 
master  had  discovered  his  mistake  and  had 
made  a  resale.  Slack  v.  Cooper.  121  111.  App. 
485,  afd.  219  111.  138,  76  N.  E.   84. 

29.  See  post  this  section,  subd.  Bid  Money 
or  Deposit. 

30.  31.  State  Bank  v.  Brown,  128  Iowa  665, 
105  N.  W.  49. 

32.  Acceptance  of  a  bid  does  not  create 
enforceable  contract  in  absence  of  written 
memorandum  signed  by  the  party  to  be 
charged.  Dickerson  v.  Simmons  [N.  C]  53 
S.  E.  850.  A  deed  prepared  by  tiie  seller  but 
not  signed  is  not  sufficient.  Id.  Printed  ad- 
vertisement not  a  sufficient  memorandum. 
Id. 

33.  See   5  C.   L.    1466. 

34.  Slack  V.  Cooper.  121  111.  App.  485,  afd. 
219  111  138,  76  N.   E.   84. 


33.     See    5   C.   L,.   1466. 

36.  The  purchaser  in  such  case  Is  not 
witliin  the  class  of  claimants  to  surplus  mon- 
eys fixed  by  Code  Civ.  Proc.  §  2405.  American 
Mortg.  Co.  v.  Merrick  Const  Co.,  50  Misc. 
464,    100    N.    Y.    S.    561. 

37.  See   5  C.  L.   14  66. 

38.  The  mortgage  may  give  the  mort- 
gagee the  riglit  to  elect  as  to  the  application 
of  tlie  proceeds  as  between  peveral  debts 
secured  by  tlie  mortgage  and  maturing  at 
different  times,  and  the  court  will  carry  out 
such  election  where  properly  made.  Advance 
Thresher  Co.  v.  Hogan  [Ohio]  78  N.  E.  436. 
Such  election  is  not  too  late  if  made  by  prop- 
er   demand    prior    to    the   trial.     Id. 

39.  Advance  Thresher  Co.  v.  Hogan  [Ohio] 
78    N.    E.    436. 

40.  Tlie  primary  equity  growing  out  of 
the  relation  of  creditor,  debtor,  and  surety 
is  that  the  creditor  be  paid  what  is  due  him, 
tliat  he  does  not  lose  tliis  equity  as  against 
tlie  surety  except  by  misconduct  to  the  lat- 
ter's  prejudice.  So  that,  wlien  the  creditor 
in  the  original  contract  lias  received  a  mort- 
gage covering  tlie  entire  debt,  and  a  personal 
guaranty  on  a  part  of  it,  the  presumption 
is,  in  the  absence  of  circumstances  showing 
the  contrary,  that  he  has  taken  the  personal 
guaranty  as  additional  protection  for  his 
debt.  This  presumption  is  strengthened 
where  it  appears  that  the  creditor,  at  the 
inception  of  the  debt  guaranteed  by  the  sure- 
ty, refused  to  part  with  the  property,  the 
consideration  for  the  notes  signed  by  the 
surety,  without  such  personal  security.  The 
surety  has.  In  case  of  sale  resulting  in  a 
sum    insufficient    to   satisfy   the    entire    debt. 
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different  persons,  the  proceeds  of  the  sale  of  the  entire  tract  will  be  apportioned  to 
the  several  parcels  in  the  ratio  in  which  the  respective  owners  received  the  benefit 
of  tlie  mortgage,*^  and  so  also,  where  several  parcels  of  land  are  sold  as  a  single  tract, 
the  proceeds  should  be  apportioned  between  the  several  tracts  in  the  ratio  of  their 
respective  values  and  not  of  their  acreages.*^  A  wido'O'^s  share  of  the  proceeds  of  a 
sale  of  her  husband's  property  under  order  of  the  probate  court  belongs  to  the  owner 
of  a  mortgage  executed  by  her  upon  her  interest  in  her  husband's  property.*^  Where 
payments  made  after  decree  of  foreclosure  are  not  credited  against  the  decree,  they 
do  not  become,  upon  a  subsequent  foreclosure,  a  part  of  the  funds  to  be  distributed 
by  the  court.** 

The  mortgagor's  right  to  the  surplus  is  a  mere  chose  in  action,*'  and  hence  is 
not  subject  to  the  lien  of  a  judgment  rendered  against  the  mortgagor  after  the  fore- 
closure sale,*''  but  the  surplus  itself  is  realty  as  regards  its  disposition.*^  The  qiies- 
tion  as  to  the  right  to  the  surplus  is  solely  between  the  claimant  and  the  mortgagor.*^ 
The  mortgagor's  grantee  is  not  entitled  to  the  surplus  until  other  liens  against  the 
property  are  paid.**  The  surplus  of  the  proceeds  of  the  sale  of  a  homestead  belongs 
to  the  owner  of  the  homestead. ^*^  The  amount  for  which  a  mortgagee  selling  under 
power  of  sale  will  be  liable  as  for  surplus  depends  upon  whether  the  sale  is  author- 
ized or  not.°^  Any  party  receiving  the  surplus  will  be  liable  therefor  to  the  owner 
thereof.^-     Statutory  methods  of  ascertaining  the  right  to  surplus  must  be  followed.^^ 


no  standing  to  demand  that  the  proceeds  be 
j  applied  pro  rata  upon  the  notes  upon  which 
he  is  surety.  A  fortiori  is  this  the  case  where 
tlie  mortgage  contains  a  clause  to  the  effect 
that  where  any  of  the  notes  are  guaranteed  by 
a  tliird  party  he  shall  have  no  rights  under  the 
mortgage  unless  the  same  is  assigned  to  him, 
and  that  on  sale  the  proceeds  shall  be  first 
applied  on  notes  not  so  guaranteed  until 
the  same  are  fully  paid.  Advance  Thresher 
Co.  V.  Hogan  [Ohio]   78  N.  E.  436. 

41,  42.  Hogg  V.  Rose,  183  N.  T.  182,  76  N. 
E.  38. 

43.  Sale  by  administrator  of  husband  un- 
der order  of  probate  court  did  not  satisfy  the 
mortgage  so  as  to  give  widow's  creditors  a 
claim  to  her  share  of  the  proceeds  as  against 
owner  of  the  mortgage.  In  re  Angle's  Es-r 
tate,    148    Cal.    102,    82    P.    668. 

44.  Where  a  party  who  had  acquired  an 
interest  in  the  mortgaged  premises  after  de- 
cree of  foreclosure,  made  payments  which 
were  not  credited  against  the  decree,  the 
court  had  no  power,  upon  an  application  for 
surplus  money,  to  dispose  of  the  fund  created 
by  such  payments,  and  the  party  making 
them  was  not.  therefore,  bound  by  a  decree 
for  less  than  the  full  amount  of  such  pay- 
ments and  might  sue  at  law  for  such  amount 
as  for  money  had  and  received,  the  full 
amount  of  the  decree  having  been  paid  to 
the  mortgagee.  Brady  v.  Franklin  Sav.  Inst, 
of  Newark  [N.  J.  Law]  62  A.  277.  The  party 
who  made  such  payments  had  the  right  to 
treat  the  decree  of  foreclosure  as  for  the 
full  amount,  his  payments  having  never  been 
credited,  and  could  make  application  for  the 
surplus  money  on  this  basis  without  making 
the  mortgagee  a  party.     Id. 

43.  Commerce  Vault  Co.  v.  Barrett  [111.] 
78    N.    B.    47. 

46.  Commerce  Vault  Co.  v.  Barrett  [111.] 
78  N.  E.  47.  Where  a  judgment  creditor  re- 
deemed after  foreclosure  sale  and  then  had 
the  property  resold  under  his  execution,  the 


surplus  remaining  after  the  satisfaction  of 
liis  claims  was  not  subject  to  levy  under  ex- 
ecutions on  judgments  rendered  against  the 
mortgagor    after    the    mortgage    sale.     Id. 

47.  Subject  to  vendor's  lien  of  which  pur- 
chaser had  notice  by  lis  pendens,  but  only 
after  vendor  has  exhausted  his  remedy  by 
foreclosure  of  his  lien.  Eubank  v.  Finnell. 
118   Mo.   App.   535.   94    S.   W.    591. 

48.  Hence  party  entitled  to  first  paj^ment 
out  of  proceeds  cannot  invoke  statute  of 
frauds  to  defeat  claim  of  another  party  to 
surplus.  Brinkerhoff  Zinc  Co.  v.  Boyd,  192 
Mo.   597,    91   S.   W.    523. 

49.  State  Bank  v.  Brown,  128  Iowa,  665, 
105  N.  W.   49. 

50.  This  doctrine  is  not  based  on  special 
statutory  provisions  but  upon  general  prin- 
ciples of  equity.  In  re  Barrett's  Estate,  140 
F.   569. 

51.  Where  the  mortgagee  in  a  mortgage 
by  deed  absolute  is  authorized  to  make  tlie 
sale,  he  will  be  liable  to  the  mortgagor  for 
only  the  difference  between  the  amount  of 
the  proceeds  and  the  amount  of  the  debt  but 
where  the  sale  is  unauthorized  the  mortgagee 
will  be  liable  for  the  difference  between  the 
value  of  the  property  and  the  amount  of  the 
debt.  Ullman  v.  Devereux  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.   470.   93   S.  W.  472. 

52.  Where  a  second  mortgagee  acquires 
title  under  foreclosure  of  the  first  mortgage 
pursuant  to  an  agreement  to  sell  the  land 
and  to  account  to  the  mortgagor  for  the 
excess  of  the  proceeds  over  the  amount  of 
the  second  mortgage  debt,  equity  will  com- 
pel him  to  account.  Chaffee  v.  Conway,  125 
Wis.  77.  103  N.  'W.  269.  "^Hiere  trustee  had 
notice  that  corporation  claimed  portion  of 
proceeds,  but  nevertheless  paid  all  the  pro- 
ceeds to  the  bondholder.  Brinkerhoff  Zinc 
Co.  V.  Boyd,  192  Mo.  597,  91  S.  W.  523.  Les- 
see of  mining  corporation's  property  paid 
debt  for  which  its  bonds  were  pledged  and 
took    assignment    of    the    bonds,    and    then, 
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§  10.  Personal  liahility  and  judgment  for  deficiency. ^^ — Suit,  judgment  and 
Fatisfaction  upon  a  mortgage  does  not  ipso  facto  discharge  the  entire  obligation  se- 
eured.^^  Where,  therefore,  the  mortgagee  appropriates  the  mortgaged  land  by  fore- 
closure, the  obligation  secured  is  paid  only  to  the  extent  of  the  value  of  the  land."^* 
Where  the  foreclosure  is  as  to  only  a  part  of  the  debt  secured,  the  burden,  in  a  sub- 
sequent action  for  the  balance,  is  upon  the  defendant  to  show  that  the  value  of  the 
land  is  sufficient  to  pay  the  whole  debt.^'^  The  possession  of  the  mortgage  and  the 
obligation  secured  by  the  mortgagor  may  lose  its  force  as  proof  of  payment  by  reason 
of  the  character  of  the  possession  and  the  manner  in  which  it  was  acquired.^^ 

One  not  personally  liable  for  the  mortgage  debt  is  not  liable  for  a  deficiency.^® 
The  wife  of  a  mortgagor,  therefore,  is  not  liable  for  a  deficiency  merely  because  she 
joined  in  the  mortgage.''"  JSTor  is  the  mortgagor's  grantee  liable  personally  where 
he  does  not  assume  the  mortgage  debt.^^  The  mere  fact  that  a  grantee  takes  the 
premises  '^subject  to  the  mortgage"  does  not  render  him  liable  for  a  deficiency,^-  and 
even  where  he  assumes  the  mortgage  debt  he  may  defend  on  the  ground  of  lack  of 
consideration  for  such  assumption.®^  The  assumption  of  the  debt  by  the  grantee 
must  be  alleged*'*  and  proved.*'^  Where  the  mortgagee,  without  the  knowledge  or 
consent  of  the  mortgagor,  releases  a  portion  of  the  property  to  the  grantee  of  the 
mortgagor,  the  latter  is  thereby  relieved  from  liability  for  a  deficiency.*®  A  gran- 
tee of  property  who  takes  subject  to  a  mortgage  and  who  thereafter  acquires  the 
mortgage  cannot  upon  foreclosure  hold  the  mortgagor  liable  for  a  deficiency .'^'^ 

At  common  law  no  personal  liability  could  be  enforced  in  foreclosure  proceed- 
ings,®^ and  it  is  only  so  far  as  this  rule  has  been  changed  by  statute  that  such  lia- 


through  an  invalid  act  of  the  directors, 
sought  to  acquire  the  company's  equity  of  re- 
demption, and  foreclosed  the  mortgage  secur- 
ing the  bonds  and  appropriated  all  the  pro- 
ceeds. Held  that  he  was  liable  to  the  cor- 
poration for  the  excess  of  the  proceeds  above 
the  amount  of  the  debt  for  wliich  the  bonds 
were  pledged,  with  interest  and  costs,  and 
amounts   paid   on    a   second    mortgage.     Id. 

53.  Under  Act  June  14,  1S36  (P.  L.  633),  § 
19,  the  right  to  a  surplus  must  be  ascertained 
upon  a  petition  for  a  citation  upon  the  trus- 
tee to  account  and  not  upon  a  bill  in  equity. 
Merchants'  Trust  Co.  v.  T.eal  Estate  Trust 
Co.    [Pa.]    64    A.    321. 

54.  See   5  C.  L.   1467. 

55.  Even  though  the  mortgage  recites 
that  it  is  given  to  secure  and  "in  discharge 
of  said  obligation."  Strieker  v.  McDonnell, 
213   Pa.   108.   62  A.   520. 

.ns.  McKean  v.  Cook,  73  N.  H.  410,  62  A. 
729. 

57.  Mortgage  to  secure  three  notes  fore- 
closed as  to  first  two,  and  subsequent  action 
on  the  third.  McKean  v.  Cook,  73  N.  H.  410, 
62   A.    729. 

,18.  In  suit  on  bond  secured  by  second 
mortgage,  the' property  having  been  sold  un- 
der a  prior  mortgage,  the  probative  force  of 
possession  of  the  bond  and  mortgage  by  the 
m.ortgagor  was  destroyed  by  the  fact  that 
he  had  secured  possession  as  the  prospective 
administrator  of  the  mortgagee.  Ward  v. 
Ward,    144   P.    308. 

.'.n.     Johnson  v.   Clegg,    121   111.   App.    550. 

«0.     Johnson   v.   Clegg,    121   111.    App.    550. 

I>iability  of  married  -tvonian  for  a  deficien- 
cy depends  upon  the  statutes  of  the  various 
states.  Parratt  v.  Hartsuff  fNeb.]  106  N. 
W    966.     See  Husband  arid  Wife,  5  C.  L.  1731. 


fil.  Pabb  V.  Texas  lioan  &  Investment  Co 
[Tex.  Civ.  App.]   96  S.  W.   77. 

62.  Madden  v.   Lubke,   119   111.  App.    339. 

63.  Grantee  not  precluded  from  asserting 
such  lack  of  consideration  by  finding  that 
he  assumed  the  debt.  Parratt  v.  Hartsuff 
[Neb.]   106  N.  W.  966. 

64.  Facts  showing  such  assumption  must 
be  alleged.  Madden  v.  Lubke,  119  111.  App. 
339.  Allegation  that  grantee  assumed  delDt 
insufficient  as  being  a  mere  conclusion. 
Kreidler  v.  Hyde,  120  111.  App.  505. 

65.  Certified  copy  of  deed  containing 
clause  that  the  grantee  assumes  the  payment 
of  mortgage  debt  not  alone  sufficient  to 
charge  him  with  liability  for  a  deficiency. 
Kreidler  v.  Hyde,  120  111.  App.  505.  Grantee's 
acceptance  of  clause  in  the  deed  assuming 
mortgage  debt  must  be  proved  by  proof  that 
deed  was  delivered  to  and  accepted  by  him 
or  that  he  otherwise  assented  to  such  clause. 
Id.  Evidence  held  sufficient  to  sustain  find- 
ing that  grantee  did  not  assume  mortgage 
debt.  Rose  v.  Dempster  Mill  Mfg.  Co.  [Neb.] 
106  N.  W.  990. 

66.  Meigs  v.  Tunnicliffe,  214  Pa.  495,  63 
A.  1019.  The  fact  that  the  mortgagor's  gran- 
tee holds  the  mortgagor's  deed  with  cove- 
nants against  incumbrances  does  not  change 
this  rule  where  the  mortgagee,  at  the  time 
of  the  release,  has  no  notice  of  such  cove- 
nants, and  the  record  of  the  deed  contain- 
ing them  is  not  notice  thereof  to  the  mort- 
gagee.    Id. 

67.  The  assumption  of  the  mortgage  debt 
by  the  purchaser  showed  that  such  debt  was 
taken  into  consideration  in  connection  with 
the  purchase  price  and  there  was  no  equi- 
table reason  for  not  allowing  the  merger  of 
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bility  may  be  enforced  in  such  proceedings."^  Under  a  statute  authorizing  judg- 
ment for  a  deficiency,  no  personal  judgment  can  be  rendered  where  foreclosure  is 
denied.'*^  In  jSTew  York  no  action  on  the  mortgage  debt  can  be  maintained  without 
leave  of  court  pending  foreclosure  or  after  final  judgment  therein,"^  and  to  justify 
the  granting  of  such  leave  the  moving  party  must  show  a  substantial  reason  why 
the  debt  Avas  not  enforced  in  the  foreclosure  suit/-  but  the  mere  fact  that  the  obligor 
claims  to  have  a  defense  against  the  debt  is  no  reason  for  denying  such  leave.'^ 
Where  a  deficiency  judgment  in  the  foreclosure  proceeding  is  authorized,  the  liability 
for  a  deficiency  is  fixed  by  the  foreclosure  decree'^*  and  cannot  be  contested  on  ob- 
jections to  a  deficiency  judg-ment/^  but  such  finding  as  to  liability,  heing  necessarily 
indefinite  as  to  amount,  is  not  a  judgment,^®  and  the  better  practice  is  to  defer  such 
finding  until  after  the  report  of  sale,"''  at  which  time  an  application  for  a  deficiency 
judgment  may  be  heard  upon  motion."^  A  return  of  a  deficiency  does  not  require 
the  docketing  of  a  deficiency  judgment  without  a  motion  therefor.'®  Where  the 
ofBcer  is  not  required  to  make  any  return  as  to  a  deficiency,  he  is  not  officially  liable 
for  failure  to  make  such  return^"  or  for  a  false  return,®^  and  the  failure  of  the 
officer  to  make  a  return  will  not  preclude  the  docketing  of  a  deficiency  judgment. ^- 
In  the  absence  of  statutory  limitation  mere  delay  in  docketing  the  judgment  does 
not  affect  its  validity  or  its  force  as  a  lien,®^  but  an  application  for  a  deficiency  judg- 
ment shoidd  be  made  within  the  time  that  the  statute  would  bar  an  action  on  the 
note  secured  by  the  mortgage  on  the  foreclosure  of  which  the  deficiency  arises.^* 
Limitations  beoin  to  run  when  the  deficiency  has  been  ascertained.^^     An  execution 


the  estates.  Wonderly  v.  Giessler,  US  Mo. 
App.    708.    93    S.   W.    1130. 

08.  Marling  v.  Maynard  [Wis.]  109  N.  W. 
537;  Howe  v.  Sears  [Utah]   84  P.  1107. 

e».  Marling  v.  Maynard  [Wis.]  109  N.  "W. 
537. 

70.  See  Rev.  St.  1898,  «§  315G,  3071. 
Marling  v.  Maynard   [Wis.]    109  N.  W.   537. 

71.  Code  Civ.  Proc.  §  1628  forbids  such  an 
action  without  leave  of  the  court  in  which 
the  foreclosure  is  pending  or  was  instituted. 
T^a  Grave  v.  Hellinger,  109  App.  Div.  515.  96 
N.  Y.  S.  564.  Under  Code  Civ.  Proc.  §  1628 
leave  is  a  condition  to  the  right  to  sue  an 
assignor  of  a  mortgage  who  guarantees  tlie 
collection  of  the  mortgage  for  a  deficiency 
after  foreclosure.  Robert  v.  Kidansky,  97  N. 
Y.    S.    913. 

72.  .La  Grave  v.  Hellinger.  109  App.  Div. 
515,  96  N.  Y.  S.  564.  If  it  appear  for  any  rea- 
son that  it  would  be  inequitable  to  grant 
such    leave,    it    will    be    denied.     Id. 

73.  The  liability  of  the  obligor  should  be 
determined  in  the  action  and  not  upon  the 
motion  for  leave  to  sue.  La  Grave  v.  Hel- 
linger, 109  App.  Div.  515,  96  N.  Y.  S.   564. 

74.  Such  liability  cannot  be  contested  in 
an  action  at  law  on  the  mortgage  debt  where 
there  has  been  a  decree  of  foreclosure  and 
the  parties  and  defenses  in  the  foreclosure 
suit  and  in  the  action  at  law  are  the  same. 
Black  v.   Thompson,   120   111.   App.   424. 

7."»,  Wliile  the  decree  finding  personal  lia- 
bilities first  rendered  in  a  foreclosure  pro- 
ceeding is  to  a  certain  extent  interlocutory, 
yet  as  to  findings  of  fact  made  in  such  de- 
cree on  issues  properly  pleaded  it  is  not 
subject  to  review  on  objections  to  a  deficien- 
cy judgment.  Parratt  v.  Hartsuff  [Neb.]  106 
N.  W.  966. 

Z6.     Parratt   v.   Hartsuff    [Neb.]    106   N.   W. 


966,     following     and     approving     Brown     v. 
Johnson,   58   Neb.   222,   78  N.  W.   515. 

77.  In  a  proceeding  for  a  deficiency  judg- 
ment under  section  847  of  the  Code  as  it  ex- 
isted prior  to  the  amendment  of  1897.  the 
usual  and  better  practice  was  not  to  deter- 
mine the  liability  of  a  defendant  for  sucli  de- 
ficiency until  after  the  report  of  the  sale 
when  for  the  first  time  it  can  be  definitely 
ascertained  that  a  deficiency  actually  exists. 
Brown  v.  Johnson,  58  Neb.  222,  78  N.  W. 
515,  followed  and  approved.  Parratt  v.  Hart- 
suff   [Neb.]    106   N.   W.   966. 

78.  Parratt  v.  Hartsuff  [Neb.]  106  N.  W. 
966. 

79.  See  Code  Civ.  Proc.  §  726.  Hooper  v. 
McDa'de.    1   Cal.  App.   733,   82   P.   1116. 

SO.  Under  Pol.  Code  §§  4175,  4176.  and 
Code  Civ.  Proc.  §  684,  the  sheriff  is  not  re- 
quired to  make  any  return  as  to  whether 
there  is  any  deficiencj--  after  the  application 
of  the  proceeds  of  the  sale.  Hooper  v.  Mc- 
Dade,  1  Cal.  App.  733,  82  P.  1116. 

81.  Returning  an  order  of  sale  as  satis- 
fying the  foreclosure  decree  when  in  fact 
there  was  a  deficiency.  Hooper  v.  McDade, 
1    Cal.    App.    733,    82   P.    1116. 

S3.  Under  Code  Civ.  Proc.  §  726,  the  fail- 
ure of  the  sheriff  to  make  any  return  as 
to  the  deficiency  after  the  application  of 
the  proceeds  of  the  sale  will  not  prevent 
the  party  entitled  to  a  deficiency  judgment 
from  having  such  a  judgment  docketed. 
Hooper  v.  McDade.  1  Cal.  App.  733.  82  P.  1116. 

S3.  Where  defendant  is  not  injured  by 
the  delay  he  cannot  complain.  Brown  v. 
Faile,    98    N.    Y.    S.    420. 

84.     Pochin  v.  Conley  [Neb.]   104  N.  W.  878. 

8.5.  Not  vipon  entry  of  the  foreclosure  de- 
cree providing  for  the  docketing  of  a  judg- 
ment for  a  deficiency.     Howe  v.  Sears  [Utah] 
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on  a  deficiency  judgment  barred  by  lapse  of  time  may  be  vacated  on  petition  of  the 
judgment  debtor.^*^ 

The  lex  loci  contractus  controls  as  to,  liability  for  a  deficiency  and  the  enforce- 
ment thereof  is  a  part  of  the  mortgage  contract  ;^^  and  where  the  right  asserted 
and  the  remedy  provided  are  of  such  a  nature  that  they  cannot  be  enforced  in  an- 
other state  without  injustice  to  the  citizens  of  such  state,  the  courts  thereof  will  re- 
mit the  parties  to  the  forum  in  which  the  peculiar  rights  and  remedies  provided  for 
may  be  enforced. ^^ 

§  11.  Redemptions^ — The  word  "redeem"  as  here  used  has  a  well  defined 
legal  meaning,  and  that  is  that  the  owner  of  the  equity  of  the  real  estate,  which  has 
been  sold  uuder  execution  or  decree,  may  have  the  title  vested  in  him  which  was  di- 
vested by  the  sale  by  tendering  or  paying  to  the  holder  of  the  certificate  within  the 
redemption  period  the  amount  of  principal  and  interest  evidenced  thereby.^*  Ex- 
cept Avhere  the  right  is  conferred  by  decree  of  court,^^  the  right  to  redeem,  though 
a  mere  extension  of  the  time  for  the  assertion  of  the  equity  of  redemption,^=  is  en- 
tirely distinct  from  the  right  to  redeem  prior  to  sale'*^  and  rests  entirely  upon  stat- 
ute.''* The  right  is  neither  property  nor  right  of  property,  but  a  personal  privi- 
lege^^ exercisable  only  in  the  manner  provided  by  the  statute^''  and  by  the  persons 


84  P.  1107.  Statute  beg-ins  to  run  from 
confirmation  of  sale.  Pochin  v.  Conley 
[Xeb.]  1.14  X.  "W.  878.  The  cause  of  action 
for  a  deficiency  judgment  does  not  accrue 
until  the  comina:  in  of  the  report  of  the  sale. 
Parratt  v.  Hartsuff   [Xeb.]   106   X.   W.   966. 

86.  Execution  barred  ■where  issued  near- 
ly sixteen  j'ears  after  entry  of  the  judg- 
ment. Quinnin  v.  Quinnin  [Mich.]  13  Det. 
Leg-.   N.    215,    107   N.    W.    906. 

87.  Under  Gen.  St.  X.  J.  p.  2112.  §§  47,  48. 
providing  that  liability  for  deficiency  must 
be  enforced  only  by  action  ■within  six  months 
after  foreclosure  and  that  the  mortgagor 
may  redeem  ■within  six  months  after  entry  of 
judgment  in  such  action,  a  Xe^sv  Jersey  mort- 
gage bond  cannot,  after  foreclosure  in  Xe'w 
Jersey,  be  sued  on  in  t\e-w  York  as  a  com- 
mon-law bond.  Hutchinson  v.  Ward,  99  X. 
T.  S.  7X)8. 

88.  Gen.  St.  N.  J.  p.  2112,  §§  47,  48,  pro- 
viding for  independent  action  for  deficiency 
a-nd  giving  mortgagor  right  to  redeem  ■with- 
in six  months  after  judgment  in  such  action, 
not  enforceable  in  Xew  York,  and  hence 
judgment  for  deficiency  on  Xew  Jersey  mort- 
gage bond  against  citizen  of  Xew  York  re- 
fused, since  debtor  ■R'ould  have  no  right  to 
redeem  from  such  judgment.  Hutchinson  v. 
Ward,    99    X^    Y.    S.    70S. 

89.  See  5  C.  L.   146S. 

90.  Williams  v.  Hoffman  [Ind.  App.]  76  X. 
B.  440.  Red.eem  means  to  "buy  back,"  to 
"liberate  an  estate  by  paying  a  debt  for 
■which  it  stood  as  security."  Bunn  v.  Bras- 
well  [X.  C]  55  S.  E.  85;  Id..  139  X.  C.  135.  51 
S.  E.  927.  A  consent  decree  that  "defendant 
has'  an  equity  to  redeem  the  land"  is  not  a 
decree  for  the  conditional  sale  of  the  land, 
but  shows  that  the  relation  of  mortgagor 
and  mortgagee  previously  Existed  bet^ween 
the  parties.     Id. 

91.  See  post,  this  section  and  subdivision. 

92.  The  statutory  extension  of  the  time 
for  redemption  does  not  absolve  the  debtor 
from  all  consequences  of  his  default  or  de- 
prive the  creditor  of  any  right,  but  only  sus- 
pends the  light  of  the  purchaser  to  an  abso- 


lute title  until  the  expiration  of  the  statutory- 
period.  Reiger  v.  Faber,  116  Mo.  App,  123, 
92  S.  W.  183. 

Note    on    constitntionality    of    statntet     In 

Bradley  v.  Lightcap,  195  U.  S.  1,  49  Law.  Ed. 
65,  it  was  held  that  a  statute  requiring  the 
sheriff's  deed  on  foreclosure  to  be  executed 
within  five  years  did  not  affect  the  title  of  a 
purchaser  as  to  when  the  period  for  redemp- 
tion had  expired  at  the  time  of  the  enact- 
ment of  the  statute,  since  the  effect  would  b« 
to  impair  the  obligation  of  the  purchaser's 
contract.  In  Barnitz  v.  Beverlv,  163  U.  S. 
118.  41  Law.  Ed.  93,  and  Cargill  v.  Powers,  1 
Mich.  369,  it  was  held  that  a  law  extending 
the  period  of  redemption  in  favor  of  the 
mortgagor  and  his  jndgment  creditors  en- 
acted after  the  execution  of  the  mortgage 
was  void.  In  Robinson  v.  Howe,  13  "Wis.  380, 
it  was  held  that  a  la^w  extending  the  period 
for  redemption  from  tax  sale  passed  after 
the  sale  but  before  the  expiration  of  the  re- 
demption period  was  void.  But  in  Hooker  v. 
Burr,  194  U.  S.  415,  48  Law.  Ed.  1046.  it  was 
held  that  as  to  a  stranger  purchasing  at 
foreclosure  sale,  a  change  in  the  law  subse- 
quent to  the  execution  of  the  mortgage  did 
not  impair  any  contract. — From  3  Mich.  £«. 
R.    157. 

93.  See    Mortgages,    6    C.    L.    681. 

94.  Reiger  v.  Faber,  116  Mo.  App.  123,  92 
S.  W.  183.  Code  1896.  p.  988,  c.  97.  Lacey  v. 
Lacey   [Ala.]   39  So.  922. 

Con-struction  of  .statutes:  The  provisions 
of  the  statutes  which  confer  the  right  to 
redeem  from  a  foreclosure  of  a  mortgage  by- 
advertisement  and  -tt-hich  regulate  its  exist- 
ence are  remedial  in  character  and  should  re- 
ceive such  liberal  construction  as  will  ad- 
vance the  remedy  rather  than  restrict  the 
right  of  redemption.  Lightbody  v.  Lammers 
[Minn.]   108  X.  W.  846. 

95.  Code  1896,  §  3505.  Lacey  v.  Lacey 
[Ala.]  39  So.  922.  A  judgment  against  the 
mortgagor  rendered  after  foreclosure  and 
sale  of  a  leasehold  estate  is  not  a  lien  upon 
his  riglit  to  redeem.  Commerce  Vault  Co.  T. 
Barrett   [111.]   78  X.  E.  47. 
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authorized  thereby.^'^  Some  of  the  parties  to  whom  the  right  has  been  extended 
under  the  various  statutes  as  construed  by  the  courts  are  the  mortgagors  grantee,"^ 
mortgagor's  heirs,''^  tenants  in  common  of  the  equity  of  redemption/  judgment 
creditors,-  and  junior  encumbrancers.^  Everything  constituting  a  part  of  the  land 
is  subject  to  redemption.^  Where  the  purchaser  repudiates  a  redemption  bond  and 
takes  possession,  he  cannot  thereafter  recover  upon  the  bond.^  The  time  allowed  for 
redemption  is  usually  dependent  upon  statute.^  Where  the  property  is  not  redeemed 
the  title  of  the  purchaser  relates  back  to  the  date  of  the  purchase  so  as  to  cut  off  all 
intervening  encumbrances,^  and  such  title  is  not  affected  by  failure  to  apply  for  a 
deed  immediately  after  tlie  expiration  of  the  redemption  period.^     Where  a  court  of 


»e.     Lacey  v.  Lacey  [Ala.]  39  So.  922. 

»7.  Lacey  v.  Lacey  [Ala.]  39  So.  922.  Code 
1896,  §  3505,  does  not  authorize  a  wife  claim- 
ing the  property  as  a  homestead  to  redeem 
from  sale  under  mortgage  executed  by  her 
husband  before  marriage.     Id. 

98.  Redemption  from  sale  under  power. 
Dickerson  v.  Simmons  [N.  C]  53  S.  E.  850. 

99.  Redemption  from  sale  by  advertise- 
ment. See  Gen.  St.  1894,  §  6042.  Lightbody 
V.  Lammers  [Minn.]  lOS  N.  W.  846.  Proof 
of  heirsliip  of  a  person  entitled  to  redeem 
is  sufficient  proof  of  the  right  to  redeem 
without  the  production  of  any  document  or 
record,  where  it  does  not  appear  that  any 
probate  proceedings  have  been  completed. 
Id. 

1.  Redemption  from  sale  under  power. 
Dickerson  v.  Simmons   [N.  C]  53  S.  E.  850. 

2.  Wyman  v.  Friedman,  120  111.  App.  543. 
A  judgment  creditor  held  not  estopped  to  re- 
deem as  against  a  purchaser  of  liens  against 
the  property  and  of  the  master's  certificate  of 
sale  under  the  foreclosure  proceedings,  no  re- 
lation of  trust  or  confidence  having  been 
established  between  such  creditor  and  pur- 
chaser, and  no  fraudulent  concealment  or 
representation  by  the  creditor  as  to  the  ac- 
quisition of  the  note  on  which  his  judgment 
was  based  having  been  proved.     Id. 

In  Illinois  the  right  of  a  judgment  creditor 
to  redeem  is  not  dependent  upon  his  having 
a  lien  on  the  property.  See  Hurd's  Rev.  St. 
1903,  c.  77,  §§  20,  23.  VS^yman  v.  Friedman, 
120  111.  App.  543;  Commerce  Vault  Co.  v. 
Barrett   [111.]   7S  N.  E.  47. 

3.  Brady  v.  Gilman,  96  Minn.  234,  104  N. 
W.  897.  Junior  mortgagee  or  judgment  lien- 
or may  redeem.  Code  Civ.  Proc.  §  701.  Youd 
V.  German  Sav.  &  Loan  Soc.  [Cal.  App.]  86  P. 
991. 

A\Tio  may  contest  right:  Judgment  lienors 
whose  liens  are  subject  to  a  first  and  second 
mortgage  cannot  contest  the  riglit  of  the  sec- 
ond mortgagee  to  redeem  from  a  sale  under 
the  first  mortgage.  Youd  v.  German  Sav.  & 
Loan  Soc.  [Cal.  App.]  86  P.  991.  Where  a 
party  claiming  under  a  judgment  failed  to 
make  a  sufficient  tender  of  redemption  from 
sale  under  first  mortgage,  he  could  not  com- 
plain that  a  redemption  by  a  second  mort- 
gagee and  an  assignment  of  the  redemption 
certificate  to  the  first  mortgagee,  who  had 
purchased   the   property,  was   invalid.      Id. 

Partial  redemption:  Where  there  are  sev- 
eral senior  mortgages  on  several  pieces  of 
property,  all  of  which  are  covered  by  the 
junior  mortgage  but  not  by  the  senior,  the 
junior  mortgagee  may  redeem  some  of  the 
properties  without  redeeming  the  others,  and 


this  may  be  done  after  decree  of  foreclosure 
of  all  the  senior  mortgages  as  ■well  as  before 
such  decree.  Ruprecht  v.  Gait.  119  Jll.  App. 
478. 

The  order  of  redemption  as  between  va- 
rious lienors  applies  only  to  the  particular 
proceedings  in  which  the  order  is  made. 
Cronan  v.  Corbett.  78  Conn.  475,  62  A.  662. 

Notice  of  intention  to  redeem:  A  junior 
lienor  may  redeem  from  foreclosure  sale  pro- 
vided he  files  notice  of  his  Intention  to  do  so 
within  the  year  ■allowed  for  redemption. 
Gen.  St.  1894,  §  6044.  Brady  v.  Gilman,  96 
Minn.  234,  104  N.  W.  897.  It  is  a  condition 
precedent  to  the  right  of  such  lienor  to  re- 
deem that  he  file  notice  of  his  intention  to 
do  so,  and  to  entitle  him  to  give  notice  he 
must  have  a  lien  on  the  premises  at  the  time 
he  files  his  notice,  and  hence  a  notice  of  in- 
tention to  redeem  filed  before  the  intended 
redemptioner  is  in  fact  a  lienor,  as  when  a 
judgment  creditor  files  the  notice  before  his 
judgment  is  docketed,  the  notice  is  void,  even 
though  the  lien  is  thereafter  perfected,  as 
by  docketing  the  judgment  within  the  year 
allowed  for  redemption.  Id.  The  rule  that 
the  law  does  not  regard  the  fractions  of  a 
day  does  not  apply  in  the  matter  of  docket- 
ing a  judgment,  since  the  statute  requires 
the  exact  time  of  such  docketing  to  be  shown 
by  the  record,  and  hence  a  notice  by  a  judg- 
ment creditor  to  redeem  given  several  hours 
before  the  docketing  of  his  judgment  was 
premature.     Id. 

4.  In  Alabama  coal  lying  under  land  In 
its  natural  deposit  is  real  estate  and  fore- 
closure and  execution  sales  thereof  are  sub- 
ject to  redemption.  Traer  v.  Fowler  [C.  C. 
A.]    144  F.   810. 

5.  Purchaser,  in  suit  to  enjoin  him  from 
taking  possession,  denied  the  validity  of  the 
bond  given  by  the  mortgagor  and  relied  on 
by  him  as  ground  for  an  injunction,  and  se- 
cured dismissal  of  the  Injunctifjn.  Reiger  v. 
Faber,  116  Mo.  App.  123,  92  S.  W.  183. 

6.  Where  the  statute  makes  no  exception 
in  favor  of  minors,  the  court  can  make  none. 
Merryman  v.   Blount   [Ark.]   94   S.  W.   714. 

7.  Westerfield  v.  South  Omaha  Loan  & 
Bldg.  Ass'n  [Neb.]  105  N.  W.  1087;  Traer  v. 
Fowler  [C.  C.  A.]  144  F.  810.  But  this  does 
not  entitle  him  to  rents  and  profits  during 
the  period  allowed  for  redemption.  See  post 
this  section,  subdivision  Right  to  Possession 
Pending  Redemption. 

S.  Delay  of  four  years  In  applying  for 
new  deed,  and  until  title  was  attacked  by 
mortgagor  for  defects  in  first  deed,  held  not 
unreasonable.  McCauley  v.  Jones  [Mont.]  86 
P.  422. 


7  Cur.  Law.     FOEECLOSUEE  OF  MOETGAGES  OX  LAXD  §  11. 


ir21 


equit}'  enforces  a  mortgage  on  lands  in  a  foreign  state  by  personal  decree  against 
tlie  mortgagee/  lie  is  entitled  to  an  analogous  application  of  the  law  relating  to  fore- 
closure as  to  the  time  allowed  for  redemption.^"  The  bill  in  a  suit  to  enforce  the 
statuton^  right  to  redeem  must  allege  a  valid  tender  before  the  filing  of  the  bill  or 
some  excuse  for  failure  to  make  such  tender,^^  and  the  money  must  be  paid  into 
court.^^  Failure  to  allege  who  was  in  possession  of  the  land  at  the  date  of  the  foiv. 
closure  or  the  filing  of  the  bill  may  be  cured  by  amendment/^  as  may  also  a  de- 
fective allegation  of  tender.^*  Where  complainant  is  in  possession  at  the  date  of 
foreclosure  he  is  not  bound,  as  a  condition  precedent  to  the  right  to  sue  for  redemp- 
tion, to  surrender  possession  unless  such  surrender  is  demanded  by  the  purchaser 
or  his  vendee.^^  Questions  determined  in  the  foreclosure  proceedings  are  not  open 
to  reconsideration  in  a  suit  to  redeem  by  a  party  to  such  proceedings.^^ 

The  right  to  redeem  being  incident  to  the  mortgage,  a  suit  in  equity  to  redeem 
from  sale  on  the  ground  of  invalidity  thereof  may  be  maintained  by  anyone  claiming 
under  or  through  the  mortgagor.^^  Under  this  rule  the  mortgagors  wife  may  main- 
tain such  a  suit,^^  but  when  she  comes  into  a  court  of  equity  to  redeem  she  must  do 
equity^^  and  will  not  be  allowed  to  secure  more  than  adequate  protection  of  her  rights 
or  to  make  a  profit  out  of  her  o"«ti  delay  and  the  failure  to  make  her  a  party  to  the 
foreclosure  suit,^°  while  on  the  other  hand  equity  will  not  impose  inequitable  bur- 
dens upon  her  as  a  condition  to  the  right  to  redeem. ^^  The  right  of  a  mortgagor  in 
possession  to  assert  the  right  to  redeem  after  an  invalid  foreclosure  is  not  affected  by 
the  rule  that  a  tenant  cannot  deny  the  landlord's  title.^-  An  accounting  may  be  had 
in  a  suit  for  equitable  redemption,-^  and  to  such  a  suit  the  mortgagee  and  his  suc- 


9.  See  ante,    §    6   A,   Jurisdiction. 

10.  Dickson  v.  Loehr,  126  Wis.  6-tl,  106  N. 
W.   793. 

11.  Code  1896,  §  3507.  Lacey  v.  L.acey 
[Ala.]  39  So.  922.  Offer  to  redeem  without 
tendering  cash  and  without  including  costs 
and  taxes,  is  insufficient.  Youd  v.  German 
Sav.  &  Loan  Soc.    [Cal.  App.]    86  P.  991. 

12.  Where  a  tender  is  made  no  statutory 
redemption  can  be  had  unless  at  the  time  of 
the  filing  of  the  bill  the  money  is  actually 
paid  into  court  and  there  is  an  averment  in 
the  bill  to  that  effect.  Given  v.  Troxel  [Ala.] 
39  So.  578. 

13.  Fuller  v.  Varnum  [Ala.]   41  So.  777. 

14.  A  bill  alleging  tender  of  a  gross  sum 
may  be  amended  so  as  to  show  that  the  sum 
tendered  included  all  lawful  charges  known 
to  the  complainant  at  the  date  of  the  tender. 
Fuller  V.  Varnum   [Ala.]   41  So.  777. 

15.  See  Code  1S96,  §  3506.  Fuller  v.  Var- 
num  [Ala.]    41  So.  777. 

16.  ISIarquam  v.  Ross  [Or.]   83  P.  852. 

17.  Mackenna  v.  Fidelity  Trust  Co.,  184 
N.  Y.  411,  77  N.  E.  721.  Subsequent  pur- 
chasers of  equity  of  redemption.  Livingston 
V.  New  England  Mortg.  Sec.  Co.  [Ark.]  91 
S.  W.  752. 

18.  May  sue  during  life  of  husband.  Mac- 
kenna V.  Fidelity  Trust  Co.,  184  N.  Y.  411,  77 
N.   E.   721. 

19.  Mackenna  v.  Fidelity  Trust  Co.,  184  N. 
Y.  411,  77  N.  E.  721.  See  ante,  §  7,  subd. 
Offer  of  Equity. 

20.  She  cannot  speculate  at  the  expense 
of  the  purchaser  by  waiting  until  the  lands 
have  increased  in  value  or  have  been  im- 
proved, and  then  redeem  as  a  matter  of  right, 
■when  the  purchaser  offers  or  the  court  re- 
quires him  to  fully  protect  her  in  some  other 


way.  Mackenna  v.  Fidelity  Trust  Co.,  1S4 
X.  Y.  411,  77  N.  E.  721.  She  may  be  fully  pro- 
tected by  giving  her  the  right  to  elect  be- 
tween a  release  of  her  dower  right  from  the 
lien  of  the  mortgage  or  the  payment  to  her 
of  the  value  thereof,  with  the  right  to  full 
redemption  if  the  purchaser  does  neither. 
Id. 

21.  She  w^ill  not  be  required  to  pay  more, 
except  interest  and  taxes,  than  she  would 
have  been  required  to  pay  had  she  been 
made  a  party.  Mackenna  v.  Fidelity  Trust 
Co.,  184  N.  Y.  411,  77  N.  E.  721.  It  was  error 
to  require  the  wife  to  pay,  as  a  condition  to 
redemption,  a  deficiency  judgment  against 
her  in  another  foreclosure  relating  to  other 
property,  or  to  deduct  the  amount  of  such 
judgment  from  the  amount  to  be  paid  her 
if  she  elected  to  take  the  value  of  her  dower. 
Id.,  modifying  98  App.  Div.  480,  90  N.  Y.  S. 
493. 

22.  This  rule  applies  only  to  the  landlord's 
title  at  the  inception  of  the  tenancj',  and 
even  if  the  mortgagor  were  the  mortgagee's 
tenant,  the  payment  of  the  debt  would  , de- 
stroy the  landlord's  title.  Sadler  v.  Jefferson. 
143  Ala.  669,  39  So.  3S0.  The  mere  fact  that 
an  agreement  under  which  the  mortgagor  re- 
mained in  possession  provided  that  the  mort- 
gagor should  pay  the  mortgagee  certain 
amounts  as  "rent"  did  not  create  the  rela- 
tion of  landlord  and  tenant.     Id. 

23.  Bill  to  redeem  and  for  an  accounting 
is  not  multifarious.  Sadler  v.  Jefferson,  143 
Ala.  669,  39  So.  380.  An  agreement  that  pay- 
ments by  the  mortgagor,  who  remained  in 
possession,  should  be  applied  on  the  mort- 
gage debt  did  not  need  any  consideration, 
since  such  payments  had  to  be  so  applied, 
regardless  of  agreement.     Id. 
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eessor.  to  both  of  whom  payments  have  been  made,  are  proper  parties.-*  A  tender 
or  offer  to  pa}'  the  amount  fixed  by  the  foreclosure  decree  and  sale  is  not  always 
necessary.-^  A  judgment  lienor  is  not  a  necessary  party  to  a  suit  to  redeem  from 
an  invalid  sale.-^  The  right  to  redeem  may  be  barred  by  laches,^"  unless  there  is 
an  absolute  right  to  redeem  b}^  virtue  of  title,^^  in  which  case  no  lapse  of  time,  less 
than  the  period  of  limitation  or  prescription,  will  bar  the  right  to  redeem,-**  the 
statutory  period  for  redemption  not  being  applicable  to  a  suit  in  equity  to  redeem 
from  invalid  sale."'*  The  defense  of  limitations  is  waived  if  not  pleaded.^^  Wliere  an 
amended  bill  sets  up  a  ground  of  redemption  different  from  that  set  up  in  the 
original  bill,  the  amendment  does  not  relate  back  to  the  filing  of  the  original  bill  so 
as  to  prevent  the  bar  of  limitations  from  attaching.^^^  A  suit  to  redeem  being  a 
collateral  attack  on  the  foreclosure  proceedings,"^  prematurity  of  the  foreclosure  pro- 
ceedings is  not  available  as  a  defense.'*  A  party  purchasing  the  mortgaged  prop- 
erty with  notice,  either  actual  or  constructive,  of  the  mortgagor's  equities  will  not 
be  protected  as  a  bona  fide  purchaser.^^  A  suit  to  redeem  from  foreclosure  sale  is 
notice  to  a  pendente  lite  jDurchaser  from  the  original  purchaser  of  every  fact  per- 
tinent to  the  issues  involved  in  the  suit.^®  Where  the  right  to  redeem  from  an  in- 
valid sale  is  allowed,  the  equities  of  the  parties  will  be  adjusted  in  accordance  with 
the  rights  of  the  mortgagor  and  mortgagee  the  same  as  if  there  had  been  no  fore- 
closure.^" The  time  allowed  for  the  redemption  is  AAithin  the  discretion  of  the 
court.^® 

Right  to  jwsscssion  pending  redeniption.^^ — With  the  exception  of  the  right  of 


34.  Sadler  v.  Jefferson.  143  Ala.  669,  39 
So.   3S0. 

25.  As  where  the  purchaser  has  credits  in 
his  hands  applicable  to  the  mortgage  debt, 
the  complaint  need  not  allege  tender  of  the 
amount  fixed  by  the  foreclosure  decree  nor 
make  offer  of  such  amount,  an  offer  to  pay 
the  amount  found  due  upon  an  accounting 
being  sufficient.  Aetna  Life  Ins.  Co.  v. 
Stryker   [Ind.  App.]   78  N.  E.  245. 

26.  The  ob.1ect  of  such  a  suit  being  merely 
to  adjust  equities  between  the  mortgagor 
and  mortgagee.  Kelso  v.  Norton  [Kan.]  87 
P.   184. 

27.  Delay  of  eight  years,  during  which 
time  the  rights  of  third  parties  have  inter- 
vened. Chace  v.  Morse,  189  Mass.  559,  76  N. 
E.  142. 

28.  As  when  the  mortgage  sale  -v^^as  abso- 
lutely void.  Chace  v.  Morse.  189  Mass.  559. 
76  N.  E.  142.  V\'here  the  owner  of  the  equity 
of  redemption  is  not  a  party  to  the  fore- 
closure proceedings,  his  riglit  to  redeem  aft- 
er sale  is  not  barred  by  the  expiration  of 
tlie  statutory  period  for  redemption.  Aetna 
Life  Ins.  Co.  v.  Stryker  [Ind.  App.]  78  N.  E. 
245, 

29.  Chace  v.  Morse.  189  Mass.  559.  76  N.  E. 
142.  Suit  on  last  day  before  expiration  of 
statutory  period,  in  time.  Cox  v.  American 
Freehold  &  Land  Mortg.  Co.  [Miss.]  40  So. 
739.  Suit  to  redeem  from  sale  under  power 
is  barred  in  two  years  under  Code  1896,  § 
3505.      Drum  v.   Bryan    [Ala.]    40   So.  131. 

30.  Sale  alleged  to  be  invalid  on  account 
of  irregularities  and  because  of  interest  of 
purchaser.  Merryman  v.  Blount  [Ark.]  94 
S.  W.  714. 

31.  A  demurrer  construed  and  held  not  to 
raise  defense  of  limitations.  Cox  v.  Amer- 
ican Freehold  &  Land  Mortg.  Co.  [Miss.]  40 
So.  739. 


32.  Cox  V.  American  Freehold  &  Land 
Mortg.  Co.  [Miss.]  40  So.  739.  Original  bill 
alleged  that  sale  was  not  made  by  the  trus- 
tee but  by  a  party  -who  was  interested  in  the 
debt  or  was  the  agent  of  the  owner  or  hold- 
er of  the  debt,  who  had  no  authority  to  make 
the  sale,  was  amended  by  allegation  that 
party  making  sale  w^as  not  appointed  by  the 
trustee  in  writing  as  required  by  trust  deed. 
Id. 

33.  See  ante,  §  7,  subd.  Modes  of  Attacking 
Sale. 

34.  Mann  v.  Provident  Life  &  Trust  Co., 
42  Wash.   581,   85  P.  56. 

35.  Sadler  v.  Jefferson,  143  Ala.  669.  39  So. 
380.  V\'here  a  party  takes  a  quitclaiin  deed 
from  tlie  purcliaser  at  the  mortgage  sale,  he 
takes  his  title  -with  notice  that  it  is  doubtful 
and  tliat  the  mortgagor  may  have  the  right 
to  redeem.  Aetna  Life  Ins.  Co.  v.  Stryker 
[Ind.  App.]  78  N.  E.  245.  Where  the  lower 
court  allowed  the  mortgagor  to  redeem  as 
against  a  purchaser  from  the  purchaser  at 
tlie  mortgage  sale,  and  the  findings  did  not 
disclose  the  nature  of  the  deed  to  the  sub- 
sequent purchaser,  it  was  presumed,  on  ap- 
peal, tliat  tlie  deed  was  a  quitclaim  deed, 
such  presumption  being  indulged  in  favor  of 
the   proceedings   of  tlie  trial  court.     Id. 

36.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]    78   N.  E.   245. 

37.  Kelso  V.  Norton  [Kan.]  87  P.  184.  In 
an  accounting  betv^'een  mortgagor  and  mort- 
gagee, the  latter  is  entitled  to  interest  on 
taxes  paid  by  him  after  taking  possession 
as  purcliaser  at  the  rate  of  12  per  centum 
per  annum  from  date  of  payment,  as  pro- 
vided by  §  148  of  the  tax  lav^^s,  being  §  8423> 
Gen.  St.  1905.     Id. 

38.  Ninety  days  "was  not  unreasonably- 
short,  thougli  the  complainant  was  an  in- 
fant who  was  not  a  party  to  the  foreclosure 
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the  mortgagee  to  possession  after  default,  which  right  is  not  divested  by  a  sale  at 
which  he  is  the  purchaser,*"  and  in  the  absence  of  special  provisions  in  the  mortgage 
contract  to  the  contrary,*^  the  mortgagor  is  entitled  to  the  possession,  rents,  and 
profits  of  the  property  during  the  period  allowed  for  redemption,*-  and  this  rule 
applies  to  a  mortgagee  in  possession*^  and  to  purchasers  from  him.**  The  rule  that 
the  purchaser's  title  relates  back  to  the  date  of  the  purchase  applies  only  to  his  title 
so  as  to  cut  off  intervening  incumbrances,  and  does  not  apply  to  the  quantum  of  his 
estate  so  as  to  entitle  him  to  rents  and  profits.*^  The  mortgagor's  right  to  rents 
accumulating  prior  to  the  execution  of  the  deed  to  the  purchaser  may  be  assigned,*^ 
but  it  does  not  pass  to  the  mortgagor's  grantee  under  the  habendum  clause  in  the 
deed  wdthout  more.*^  The  Federal  courts  will  follow  the  state  laws  as  to  the  right 
to  rents  and  profits  during  the  period  of  redemption.*^  The  remedy  for  the  re- 
covery of  such  rents  and  profits  is  an  action  for  money  had  and  received.*''  As  a 
general  rule  a  suit  in  equity  will  not  lie  where  there  are  no  long,  complicated  ac- 
counts,^'' but  the  right  to  and  the  amount  of  such  rents  and  profits  may  be  deter- 
mined in  a  suit  against  such  mortgagee  and  the  purchaser  from  him  to  redeem.'^ 
Where  a  junior  encumbrancer  makes  no  attempt  to  redeem,  he  is  not  entitled  to  an 
accounting  from  the  purchaser's  grantee  as  to  rents  and  profits.^- 

Title  and  rights  acquired  hi/  redemptions^ — Xo  new  rights  are  acquired  by  re- 
denq^tion.^*     The  mortgage  debt  is  cancelled  by  redemption  by  the  mortgagor^^  or 


proceedings.  Gravelle  v.  Canadian  &  Anner- 
ican  Mortg.  &  Trust  Co.,  42  Wasli.  457,  85  P. 
36. 

39.  See  5  C.  L.   1470. 

40.  Reiger  v.  Faber,  116  Mo.  App.  123,  92 
S.  W.  183. 

41.  The  mortgage  may  provide  that  the 
rents  and  profits,  pending  redemption,  shall 
go  to  the  purchaser,  and  sucli  provision  ■will 
apply  though  the  complainant  be  tlie  pur- 
chaser. Schaeppi  v.  Bartholomae,  IIS  111. 
App.  316.  Where  the  clause  providing  that 
the  rents  and  profits  pending  redemption 
shall  go  to  the  purchaser  also  provides  that 
In  case  of  redemption  tlie  amount  necessary 
to  redeem  must  be  reduced  by  the  amount  so 
received,  such  clause  does  not  interfere  with 
the  right  to  redeem.     Id. 

42.  "Reiger  v.  Faber,  116  Mo.  App.  123.  92 
S.  W.  183;  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]  7S  N.  E.  245.  In  Illinois,  Traer  v.  Fow- 
ler LC.  C.  A.]  144  F.  810. 

In  jVebra-sUa  the  mortgagor's  title  is  not 
divested  until  final  confirmation  of  the  sale, 
and  until  such  confirmation  he  is  entitled 
to  the  possession,  rents,  and  profits  of  the 
propertv.  Westerfield  v.  South  Omaha  Loan 
&  Bldg!  Ass'n  [Neb.]  -105  N.  W.  1087.  The 
purchaser  is  not  entitled  to  recover  from  the 
mortgagor  or  one  holding  under  him  for  the 
rents  and  profits  of  the  mortgaged  premises 
during  the  pending  of  an  appeal  from  an 
order  of  confirmation  taken  prior  to  the 
passage  of  the  act  requiring  appeal  bonds 
to  provide  for  the  payment  of  rents  pending 
appeal,  where  the  appeal  bond  contains  no 
such  condition.  Id.  This  rule  applies,  how- 
ever, only  to  appeals  from  execution  sales 
prior  to  the  passage  of  the  act  requiring 
appeal  bonds,  in  such  cases,  to  provide  for 
the  payment  of  rents  pending  the  appeal. 
Id. 

43.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]    78    X.    E.    245.      Where    the    mortgagee 


takes  possession  as  purchaser,  his  right  to 
retain  such  possession  by  virtue  of  the  mort- 
gagor's default  does  not  give  hita  the  right 
to  the  rents  and  profits.  Reiger  v.  Faber, 
116  Mo.  App.  123,  92  S.  W.  1S3.  Such  pos- 
session and  the  receipt  of  rents  and  profits 
do  not  affect  the  validity  of  a  redemption 
bond  given  by  the  mortgagor.     Id. 

44.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]   78  N.  E.  245. 

45.  Traer  v.  Fowler  [C.  C.  A.]  144  F.  810; 
Westerfield  v.  South  Omaha  Loan  &  Bldg. 
Ass'n    [Neb.]    105   N.   W.    1087. 

46.  Kaston  v.  Paxton   [Or.]  80  P.  209. 

47.  In  the  absence  of  some  further  assign- 
ment the  mortgagor's  grantee  has  no  right 
to  such  rents  even  after  redemption.  Kas- 
ton V.  Paxton   [Or.]   SO  P.  209. 

48.  Traer  v.  Fowler   [C.  C.  A.]  144  F.   810. 

49.  50.     Kaston   v.   Paxton    [Or.]    80   P.   209. 

51.  Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]    78  N.  E.   245. 

52.  Junior  encumbrancer  who  was  not 
party  to  foreclosure  proceedings.  City  of 
Lincoln  v.  Lincoln  St.  R.  Co.  [Neb.]  106  N. 
W.  317. 

53.  See  5  C.  L.   1470. 

54.  Wemple  v.  Yosemite  Gold  Min.  Co. 
[Cal.  App.]    87   P.   280. 

55.  Franklin  v.  Jameson-Wohler  [N.  D.] 
109  N.  W.  56;  Wemple  v.  Yosemite  Gold  Min. 
Co.  [Cal.  App.]  87  P.  280.  Where  a  redemp- 
tion from  a  mortg-age  sale  was  ostensibly 
made  and  in  the  name  of  an  incumbrancer, 
but  was  in  fact  made  by  and  for  the  mort- 
gagor himself,  wlio  owned  the  land  sold,  and 
the  certificate  of  redemption  issued  to  the 
ostensible  rodemptioner  who  assigned  it  to 
the  mortgagor,  by  whom  it  was  again  as- 
signed to  a  third  person,  a  slieriff's  deed  to 
such  subsequent  assignee  passes  no  title,  in 
the  absence  of  any  showing  entitling  such 
assignee  to  a  decree  adjudging  him  to  be  the 
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his  assigns,^*^  or  by  anyone  charged  with  the  payment  of  snch  debt,^'  and  a  junior 
encumbrancer  can  acquire  no  rights  by  redeeming  from  such  party.^^  As  a  gen- 
eral rule,  however,  redemption  by  a  junior  incumbrancer  operates  as  an  assignment 
or  transfer  of  the  rights  of  the  purchaser,^^  and  the  redemptioner  is  subrogated  to  the 
rights  of  the  first  mortgagee  so  far  as  may  be  necessary  to  protect  the  former's 
rights  f°  but  this  principle  will  not  operate  to  keep  alive  a  senior  mortgage  as  against 
a  junior  mortgage  where  the  former  is  foreclosed  without  making  the  junior  mort- 
gagee a  party,  and  the  successors  in  interest  of  the  senior  mortgagor  redeem  with 
notice  of  the  junior  mortgage.''^  Where  confirmation  of  an  execution  sale  is  neces- 
sary, the  purchase  by  a  judgment  creditor  at  execution  sale  of  the  debtor's  right  to 
redeem  from  foreclosure  does  not,  until  confirmation,  extinguish  the  debt  so  as  to 
deprive  the  creditor  of  the  right  t©  redeem."^  Under  some  circumstances  a  pur- 
chase by  a  junior  encumbrancer  may  operate  merely  as  a  redemption  and  an  ex- 
tension of  the  time  in  M-hich  the  mortgagor  may  redeem.^^  The  purchaser  at  mort- 
gage sale  of  an  undivided  interest  in  land  is  not  a  joint  owner  with  the  owners  of 
the  other  undivided  interests  within  the  rule  that  redemption  by  a  joint  owner  in- 
ures to  the  benefit  of  all  with  a  right  of  contribution.*'* 


owner  on  equitable  grounds.  Id.  Where 
both  the  redemptioner  and  the  debtor, 
through  mutual  ignorance  of  their  legal 
rights,  regarded  the  certificate  of  redemption 
merely  as  an  evidence  of  debt  in  addition  to 
the  debt  secured  by  the  mortgage,  the  pos- 
session of  such  certificate  by  the  debtor  is 
prima  facie  evidence  that  the  same  had  been 
discharged  and  canceled.  Id.  The  evidence 
insufficient  to  overcome  such  prima  facie  evi- 
dence  of  cancellation.     Id. 

56.  Wemple  v.  Yosemite  Gold  Min.  Co. 
[Cal.  App.]   87  P.  280. 

57.  Franklin  v.  Jameson-Wohlcr  [N.  D.] 
109  N.  W.  56;  Niles  v.  Cooper  [Minn.]  107  N. 
W.  744.  Same  rule  applies  to  privies  of  such 
party.     Id. 

58.  Nilgs  V.  Cooper  [Minn.]  107  N.  W.  744. 
When  party  in  possession  purchased  the 
land  from  one  charged  with  the  mortgage 
debt,  and  thereafter  purchased  the  sheriff's 
certificate  of  sale,  thus  extinguishing  the 
mortgage,  a  redemption  from  the  sheriff  by 
a  junior  mortgagee  without  inquiring  as  to 
the  title  of  such  purchaser  who  was  in  pos- 
session was  ineffectual.     Id. 

TiQ.  If  there  is  no  subsequent  redemption 
within  the  time  fixed  by  law,  the  lien  under 
which  the  redemption  was  effected  is  ex- 
tinguished and  the  redemptioner  acquires 
the  title.  Franklin  v.  Jameson-Wohler  [N. 
D.]  109  N.  W.  56.  A  judgment  creditor  who 
redeems  from  a  foreclosure  sale  under  the 
statutes  of  Illinois  buys  the  lien  of  the  pur- 
chaser and  secures  no  more  or  less  rights 
than  the  purchaser  would  have  acquired  if 
no  redemption  had  been  made.  Traer  v.  Fow- 
ler [C.  C.  A.]  144  F.  810.  Where  a  judgment 
creditor  of  the  mortgagor's  grantee  re- 
deemed the  property  from  a  sale  subject  to 
a  certain  lien,  the  priority  and  validity  of 
■  such  lien  were  not  affected.  Jackson  v. 
Grosser.  218  111.  494,  75  N.  E.  1032. 

60.  Wemple  v.  Yosemite  Gold  Min.  Co. 
[Cal.  App.]  87  P.  280.  When  mortgagee  pur- 
chased and  thereafter  second  mortgagee  re- 
deemed and  assigned   redemption  certificate  to 


mortgagee,  judgment  lienor  could  not  redeem 
without  paying  amount  of  second  mortgage. 
Youd  V.  German  Sav.  &  Loan  Soc.  [Cal.  App.] 
86  P.  991.  Where  a  junior  lienor  redeems  he 
thereby  acquires  the  rights  of  the  first  mort- 
gagee and  may  foreclose  as  to  liens  subse- 
quent to  the  first  mortgage.  Cronan  v.  Cor- 
bett,  78  Conn.  475,  62  A.  662. 

61.  Wemple  v.  Yosemite  Gold  Min.  Co. 
[Cal.  App.]   87  P.  280. 

62.  McGaugh  v.  Deposit  Bank  [Ala.]  40 
So.  984.  Code  1896,  §  1914,  requiring  a  deed 
to  be  made  to  the  purchaser  at  a  judicial 
sale  upon  compliance  by  the  purchaser  with 
the  terms  of  the  sale,  applies  only  to  sales 
made  by  the  sheriff,  and  this  section,  there- 
fore, cannot  be  invoked  to  support  tlie  con- 
tention that  a  purchase  by  a  creditor  at  ex- 
ecution sale  made  by  a  register  of  the  debt- 
or's right  to  redeem  from  a  foreclosure  sale 
extinguished  the  debt  and  deprived  the  cred- 
itor of  the  right  to  redeem.     Id. 

63.  Where,  pursuant  to  an  agreement  be- 
tween the  first  and  a  second  mortgagee  made 
prior  to  the  expiration  of  the  time  allowed 
the  mortgagor  to  redeem,  the  second  mort- 
gagee, after  the  expiration  of  such  time,  paid 
the  first  mortgagee  the  amount  of  the  latter's 
claim  and  received  from  him  a  deed  to  the 
property,  the  legal  effect,  without  regard  to 
any  agreement  between  the  second  mort- 
gagee and  the  mortgagor,  -was  to  open  the 
decree  for  the  purpose  of  redemption  by  any 
person  interested  in  the  property.  Phelps  v. 
Root,  78  Vt.  493,  63  A.  941.  The  second  mort- 
gagee was  estopped  to  deny  the  right  of  the 
owner  of  the  equity  of  redemption  to  re- 
deem, though  the  agreement  between  him 
and  the  owner  of  the  equity  of  redemption 
was  in  parol.  Id.  Evidence  held  sufficient 
to  sustain  master's  finding  that  there  was 
such  an  agreement.     Id. 

64.  Given  v.  Troxel  [Ala.]  39  So,  578. 
Such  purchaser's  status  as  to  the  question  of 
redemption  is  not  changed  by  his  purchase 
of  an  undivided  interest  of  one  of  the  joint 
owners  after  the  foreclosure  sale.     Id, 
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5  1.  status,  Privileges,  ami  Regulation 
t'1725).  Permits  (1726).  License,  Excise,  or 
Franchise  Taxes  (1726).  Operation  and  Con- 
struction of  Kegulatory  Statutes  (1727). 
Noncompliance   witli   Statutes;    Effect    (1728). 

§   2.     Powers  (1730). 

§   3.     Actions  by  and  Against;  Jurisdiction 


of  Court.s  (1731).  Liability  to  be  Sued  (1731). 
Venue  (1731).  Limitations  (1731).  Service 
of  Process    (1732). 

§  4.  Remedies  of  Stocl^holders  and  Credit- 
ors as  Against  Foreign  Corxtorations  and 
Their  Officers  (1734). 


§  1,  Status,  privileges,  and  regulation.'^ — A  corporation  created  by  act  of  con« 
gress  is  a  domestic  corporation,  for  some  purposes  at  least,  wherever  it  may  engage 
in  business,^  but  one  incorporated  under  state  law  is  a  resident  of  that  state  alone, 
and  is  foreign  as  to  all  others,*  Since  a  corporation  has  no  legal  existence  outside 
of  the  jurisdiction  creating  it,  the  other  states  may  prescribe  the  conditions  upon 
which  it  may  do  business  therein,^  as  requiring  it  to  file  a  copy  of  its  charter  and  to 
designate  a  person  upon  whom  service  of  process  may  be  had,"  or  to  consent  to 
service  upon  a  particular  one,'^  to  transact  business  in  conformity  to  statutes,^  to 


1.  Scope  of  article:  This  article  treats  of 
the  status,  powers,  rights,  and  liabilities  of 
foreign  corporations  as  such.  For  general 
corporation  law,  see  Corporations,  7  C.  L. 
862;  for  taxation  of  foreign  corporations, 
see  Taxes,  6  C.  L.  1602;  for  questions  pe- 
culiar to  foreign  corporations  of  a  particular 
kind,  see  Railroads,  6  C.  L.  1194;  Building 
and  Loan  Associations,  7  C.  L.  500;  Insur- 
ance, 6  C.  L.  69;  Indemnity,  5  C.  L.  1777. 
For  a  general  treatment  of  this  topic,  see 
Clark   &  M.  on   Corporations,    §§    834-865. 

a     See    5   C.    L.    1470. 

3.  A  railroad  company  created  by  Act  of 
Congress  is  not  a  foreign  corporation  with- 
in Rev.  St.  1S95,  art.  1194,  cl.  25,  relating  to 
the  venue  of  such  actions  (Texas  &  P.  R. 
Co.  V.  Weatherby  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  809,  92  S.  "W.  58),  at  least  it  is  in 
effect  a  domestic  corporation  w^here  two 
domestic  corporations  have  been  consolida- 
ted with  it  (Id.). 

4.  Jameson  v.  Simonds  Saw  Co.  [Cal.  App.] 
84   P.   289. 

3.  State  v.  Standard  Oil  Co.,  194  Mo.  124, 
91  S.  W.  1062;  Standard  Oil  Co.  v.  Com.,  104 
Va.  683,  52  S.  E.  390.  The  adoption  of  §  10, 
art.  11,  of  the  constitution,  prohibiting 
foreign  corporations  from  doing  business 
within  the  state  until  they  file  a  copy  of 
their  articles  and  designate  a  person  for 
receiving  service,  held  to  announce  a  policy 
of  refusing  recognition  until  they  submit 
to  the  jurisdiction  of  the  courts.  Katz  v. 
Herrick    [Idaho]    86    P.    873. 

6.  Under  the  provisions  of  §  10,  art.  11,  of 
the  constitution,  and  §  2653  of  the  Rev.  St.  of 
1887,  as  amended  by  Act  of  March  10,  1903 
(Laws  1903,  p.  49),  it  is  unlawful  for  a  foreign 
corporation  to  transact  business  witliin  the 
state  without  filing  its  articles  of  incorpo- 
ration and  designating  a  person  upon  whom 
process  may  be  served  as  therein  provided. 
Katz  V.  Herrick   [Idaho]    86  P.  873. 

7.  Acts  1905,  c.  39,  p.  401,  requiring  the 
appointment  of  tlie  state  auditor,  does  not 
violate  the  14th  Amend.  State  v.  St.  Mary's 
Franco-American  Petroleum  Co.,  58  W.  "Va. 
108,  51  S.  E.  865.  The  charging  of  $10  for 
the  service  of  the  auditor  does  not  amount 
to  the  taking  of  property  without  due  proc- 
ess of  law.     Id.     St.   1899,  p.   Ill,   c.   94,  pro- 


viding for  service  on  the  secretary  of  state 
if  the  corporation  falls  to  designate  some 
one  upon  whom  service  may  be  had,  is  not 
void  as  taking  property  witliout  due  process 
of  law.  Olender  v.  Crystalline  Min.  Co. 
[Cal.]    86   P.    1082. 

NOTE.  Power  of  state  to  require  the  ap- 
pointment of  a  particular  person,  especially 
where  it  had  complied  with  a  former  statute: 
"Application  by  the  state  for  a  writ  of  man- 
damus, under  a  statute  requiring  nonresident 
corporations  to  appoint  the  state  auditor  as 
their  attorney  to  accept  service  of  process 
and  notice,  and  to  pay  him  $10  yearly  for 
his  services,  which  fee  he  was  to  pay  into 
the  state  treasury.  The  general  incorpora- 
tion laws  reserved  to  the  state  the  right 
to  amend  all  charters  granted  by  it  and  to 
alter  or  repeal  all  laws  applicable  thereto. 
Held,  that  the  statute  is  valid,  as  within 
the  reserved  power  of  the  state  over  its 
corporations.  State  v.  St.  Mary's  Franco- 
American  Petroleum  Co.,  58  W.  Va.  108,  51 
S.  E.  865.  Sanders,  J.,  dissented  on  tlie  ground 
that  the  reserved  power  to  amend  gives  no 
right  to  pass  an  act  which  conflicts  with  the 
Federal  Constitution,  and  that,  as  the  statute 
in  question  deprived  the  defendant  of  its 
liberty  and  property  without  the  due  process 
of  law,  it  is  unconstitutional.  That  the 
state  cannot,  either  in  the  creation  of  cor- 
porations or  in  the  amendment  of  their  char- 
ters, withdraw  them  from  the  guaranties  of 
the  Constitution,  is  well  settled.  Railroad 
Tax  Cases,  13  F.  722,  751;  Parrot's  Chinese 
Case,  6  Sawy,  349,  382.  Vested  rights  cannot 
be  taken  away  under  such  reserved  power. 
People  V.  O'Brien,  111  N.  W.  1,  7  Am.  St. 
Rep.  684,  2  L.  R.  A.  255,  2  Wilgus  Corp. 
Cases,  1426;  City  of  Detroit  v.  Detroit,  etc., 
R.  Co.,  43  Mich.  140,  5  N.  "W.  275,  2  Wilgus 
Corp.  Cases,  1458;  nor  can  the  fundamental 
character  of  the  corporation  be  clianged. 
Zabriskie  v.  Hackensack  &  N.  Y.  R.  Co.,  3 
C.  E.  Green  [N.  J.]  178,  90  Am.  Dec.  617, 
2  Vi^ilgus  Corp.  Cases,  1466;  Shields  v.  Ohio, 
95  U.  S.  319,  24  Law.  Ed.  357.  Subject  to 
these  limitations,  however,  the  power  may 
be  exercised  to  almost'  any  extent,  to  carry 
into  effect  the  original  purposes  of  the  grant 
and  to  protect  the  rights  of  the  public  or  of 
the  corporation,  its  stockholders  or  creditors 


1726 


rOEEIG>^^  COEPORATIOXS  S  1. 


7  Cur.  Law. 


regulate  its  liability  to  injured  emplo3*es,^  so  long  as  the  conditions  are  within  con- 
stitutional limits^"  and  do  not  infringe  upon  the  power  of  congTess  to  regulate  inter- 
state commerce.^^  While  a  state  cannot  impose  a  condition  preventing  a  foreign 
corporation  from  removing  causes  to  the  Federal  courts  it  may  terminate  its  right 
to  do  business  therein  upon  such  removal. ^^  Since  a  state  admits  forei.gn  corpora- 
tions only  as  a  matter  of  comity,  it  may  exclude  those  engaged  in  prohibited  busi- 
ness.^^  Reasonable  conditions  upon  the  right  to  do  business  will  be  enforced  by  the 
Federal  courts.^*  A  corporation,  with  capacity  to  exist  and  do  business  in  a  liinitcd 
territor}^,  extending  its  business  beyond  such  limits  under  another  name,  may  be  held 
liable  as  a  partnership  as  to  third  persons  dealing  with  it.^'^ 

Permlts.^^ — Parol  evidence  is  not  admissible  to  show  that  a  foreign  corporation 
has  been  licensed  to  do  business  in  the  state.^'^ 

License,  excise,  or  franchise  taxes}^ — A  license  tax  on  foreign  corporations 
rated  upon  their  capital  stock  is  a  tax  upon  the  business  and  not  upon  the  property,^'-' 
and  is  valid-^  unless  sueli  corporations  are  exempt,-^  though  only  a  part  of  the  capital 


or  to  promote  the  due  administration  of  the 
affairs  of  the  corporation.  Looker  v.  May- 
nard,  179  U.  S.  46,  52,  45  Law.  Ed.  79.  As 
the  power  of  a  corporation  to  appoint  an 
agent  is  derived  solely  from  its  charter,  any 
leg'islation  that  merely  regulates  or  limits 
such  capacity  is  authorized  by  the  reserved 
right  of  amendment,  'when  demanded  by 
the  public  interest,-  though  not  to  such  an 
extent  as  to  render  it  ineffectual  or  to  sub- 
stantially impair  the  object  of  the  incorpo- 
ration.' Leep  V.  St.  Louis,  etc.,  R.  Co.,  oS 
Ark.  407,  41  Am.  St.  Rep.  109,  23  L.  R.  A. 
264;  St.  Louis,  etc..  R.  Co.  v.  Paul,  173  U.  S. 
404,  43  Law.  Ed.  746." — Prom  4  Mich.  L.  R. 
307. 

8.  State  held  to  have  power  to  enact  Acts 
1901,  p.  368,  §  1  (Kirby's  Dig.  §  6749),  pro- 
viding for  the  forfeiture  of  the  franchise 
and  charter  rights  acquired  by  a  railroad 
under  a  lease  not  executed  in  conformity 
with  the  statute  and  make  it  applicable  to 
foreign  corporations.  Louisiana  &  N.  W.  R. 
Co.   V.    State,   75   Ark.   435,    88   S.   W.    559. 

9.  Code  §  2071,  as  amended*  by  Acts  27th 
Gen.  Assembly  p.  33,  c.  49,  providing  that 
no  contract  of  insurance  entered  into  be- 
tween a  railroad  company  should  constitute 
a  defense  to  an  action  to  recover  for  injuries 
thereafter  received.  McGuire  v.  Chicago, 
etc.,    R.   Co.    [Iowa]    108    N.    W.    902. 

10.  A  statute  prohibiting  an  insurance 
company,  which  has  never  done  business  in 
the  state,  from  suing  to  recover  premiums 
on  a  policy  issued^  to  a  citizen  outside  of 
the  state  conflicts  with  the  14th  Amend,  in 
respect  to  due  process  of  law.  Swing  v. 
Brister  &   Co.    [Miss.]    40  So.   146. 

11.  Statutes  affecting  contracts  of  sale 
w^here  goods  are  shipped  direct  from  with- 
out the  state  to  the  purchaser  contravene 
the  interstate  commerce  clause.  Kirven  v. 
Virginia-Carolina  Chemical  Co.  [C.  C.  A.] 
145  F.  288.  A  foreign  corporation  engaged 
in  interstate  commerce  need  not  secure  a 
permit  to  do  business  in  a  state.  French, 
Finch  &  Co.  v.  Hicks  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  609,  92  S.  W.  1034.  A  petition 
alleging  that  plaintiff  corporation  employed 
defendant  to  sell  goods  in  Texas  which  it 
manufactured  in  Minnesota  shows  that  it 
was  engaged  in  interstate  commerce.  Id. 
A   contract   of  a   foreign    corporation    to   con- 


struct and  equip  a  factory  in  Michigan  in 
the  performance  of  which  labor  and  ma- 
terial were  furnished  within  the  state  did 
not  relate  to  interstate  commerce  so  as  not 
to  come  under  Pub.  Acts  1901.  p.  317,  No.  206, 
notwithstanding  it  had  no  place  of  business 
or  agent  within  the  state  and  shipped  the 
machinery  in  from  without.  Hastings  In- 
dustrial Co.  V.  Moran  [Mich.]  13  Det.  Leg.  N. 
131,    107    N.    W.    706. 

12.  Security  Mut.  Life  Ins.  Co.  v.  Prowitt, 
202  U.  S.  246,  50  Law.   Ed. . 

13.  A  corporation  contracting  with  phj'- 
sicians  to  defend  suits  for  malpractice  is 
engaged  in  "professional  business"  prohibit- 
ed to  corporations  by  Rev.  St.  1903,  §  3235. 
and  is  not  entitled  to  a  certificate  permitting 
them  to  do  business  within  the  state.  State 
V.   Laylin    [Ohio]    76   N.   E.    567. 

14.  Tennis  Bros.  Co.  v.  Wetzel  &  T.  R.  Co.. 
140    P.    193. 

15.  Marshalling  of  assets.  Campbell  v. 
Campbell   Co.    [La.]    41    So.    696. 

16.  See    5    C.   L.    1472. 

17.  Pattison  v.  Gulf  Bag  Co.,  116  La.  963, 
41    So.    224. 

18.  See   5   C.   L.    1472. 

19.  American  Smelting  &  Refining  Co.  v. 
People  [Colo.]  82  P.  531.  And  hence  Laws 
1902,  p.  73,  c.  3,  §  65,  imposing  on  foreign 
corporations  an  annual  license  tax  of  4 
cents  on  each  $1,000  of  capital  stock,  pro- 
viding that  where  the  par  value  of  the 
stock  is  less  than  $1  per  share  the  tax  shall 
be  2%  cents  per  1,000  shares,  is  not  subject 
to  Const,  art.  10,  §  3,  relating  to  property 
taxes.      Id. 

30.  The  tax  imposed  by  Laws  1902,  p.  73. 
c.  3,  §  65,  being  a  tax  on  the  business,  is 
not  a  tax  on  interstate  commerce  (.American 
Smelting  &  Refining  Co.  v.  People  [Colo.] 
82  P.  531).  and  the  classification  made  in 
imposing  a  different  tax  on  corporations 
having  shares  of  a  par  value  less  than  SI  is 
reasonable  and  valid  rrd.).  Held  not  void 
as  a  post  facto  law  within  Const,  art.  2, 
§    11.      Id. 

21.  Sess.  Laws  1897.  p.  157,  c.  31,  and  Sess. 
Laws  1901,  p.  116,  c.  52,  imposing  a  fee  as 
a  condition  precedent  to  the  right  to  do 
business  in  tlie  state,  held  not  to  exempt 
from  further  taxes  (American  Smelting  & 
Refining    Co.    v.    People    [Colo.]     82    P.    531), 
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stock  is  employed  within  the  state,"  and  though  it  discriminates  against  foreign 
corporations  in  favor  of  domestic.-^  A  statute  providing  that  nonpayment  of  li- 
cense tax  shall  work  a  forfeiture  of  a  corporation's  right  to  do  business  in  the  state 
is  valid.-*  The  basis  for  the  assessment  of  the  licen&e  fee,-^  and  the  franchise  tax-" 
in  iSTew  York,  is  the  capital,  not  the  capital  stock,  employed  within  the  state,  and 
in  determining  the  amount  of  assessable  capital  so  employed  no  deduction  can  l)o 
made  for  indebtedness  incurred  in  the  prosecution  of  the  business  generalh'."' 
Public  service  corporations  are  not  required  to  pay  the  fee  exacted  of  foreign  cor- 
porations generally  for  the  right  to  do  business  in  Virginia,-'^  but  are  subject  to  a 
special  fee,-"  and  the  test  is  whether  their  charters  authorize  them  to  engage  in  pul)- 
iic  service  business  and  not  whether  tliey  intend  to  carry  on  such  business."'^  A 
foreign  corporation  domesticated  by  compliance  with  the  statutes  of  Kentucky  is 
not  subject  to  the  franchise  tax  imposed  on  domestic  corporations.^^  The  rule 
that,  in  case  of  doubt  as  to  the  validity  of  a  tax,  the  doubt  should  be  resolved  in 
favor  of  the  citizen  is  inapplicable  to  a  fee  -exacted  from  a  foreign  corporation  for 
the  right  to  transact  business  in  the  state. ^- 

Operation  and  construction  of  regulatory  statuief^P — The  Federal  courts  will 
adopt  the  construction  of  regulatory  statutes  given  by  the  local  state  courts."*  The 
words  "doing  business"  or  "transacting  business''  as  used  in  these  statutes  refer  to 
the  general  transaction  of  business  and  not  to  isolated  acts,'^  or  to  wholly  collateral 
transactions."®  The  prosecution  of  suits  does  not  constitute  doing  business  in  the 
state/'^  nor  is  the  taking  out  of  insurance  for  the  protection  of  property  a  contract 


and  if  it  did  attempt  to  exempt  it  would  be 
void  under  Const,  art.  10,  §  9,  declaring  that 
the  riglit  to  tax  corporations  sliall  never  be 
relinquished  (Id.).  Hence  Sess.  Laws  1902, 
p.  73,  c.  3,  §  65,  imposing  a  license  tax.  Is 
not  void  as  impairing  the  obligation  of  a 
contract.      Id. 

22,  23.  American  Smelting  &  Refining  Co. 
V.    People    [Colo.]    82    P.    531. 

24.  Sess.  Laws  1902,  p.  74,  c.  3,  §  66,  held 
not  unconstitutional  as  denying  equal  pro- 
tection of  the  laws.  American  Smelting  & 
Refining  Co.  v.  People  [Colo.]  82  P.  531. 
And  in  a  quo  warranto  proceeding  to  forfeit 
a  corporation's  franchise,  it  cannot  complain 
that  such  statute  is  in  conflict  with  Const, 
art.  2,  §  6,  providing  that  the  courts  shall 
be  open  to  every  person  and  a  speedy  rem- 
edy afforded  for  every  wrong.     Id. 

23.  As  provided  by  §  181  of  the  tax  law 
(Heydecker"s  Gen.  Laws,  p.  1918,  c.  24). 
People   v.   Miller,    98   N.   Y.   S.    751. 

2ft.  As  provided  by  §  182  of  the  tax  law 
(Heydecker's  Gen.  Laws,  p.  1919.  c.  24). 
People  V.  Miller,  98  N.  Y.  S.  751.  Upon  re- 
versal of  the  state  comptroller  assessing  a 
franchise  and  a  license  tax  upon  a  wrong 
basis,  the  supreme  court  M'ill  not  modify 
but    remand    the    case.      Id. 

27.  People   V.   Miller,    98   N.    Y.    S.    751. 

28.  Not  liable  for  the  fee  prescribed  by 
§  38  of  Revenue  Laws  (Va.  Code  1904,  p. 
2214).  Standard  Oil  Co.  v.  Com.,  104  Va.  683, 
52    S.    E.    390. 

29.  Revenue  Laws  §  37  (Va.  Code  1904,  p. 
2214).  Standard  Oil  Co.  v.  Com.,  104  Va.  683, 
52    S.   E.    390. 

30.  Standard  Oil  Co.  v.  Com.,  104  Va.  683, 
52   S.    E.    390. 

31.  Notwithstanding  Ky.  St.  1903,  §  841, 
declares  tliat  on  compliance  therewith  it  is 
a.   citizen    and    resident    of    Kentucky.      Com- 


monTvealth    v.    Cliesapeake,    etc.,    R.    Co.,    27 
Ky.   L.    R.    1084.    87   S.   \V.    1077. 

32.  Standard  Oil  Co.  v.  Com.,  104  Va.  6S3. 
52    S.   E.    390. 

33.  See    5    C.   L.    1473. 

34.  Tennis  Bros.  Co.  v.  Wetzel  &  T.  ?^. 
Co..    140    F.   193. 

33.  A  single  transaction  does  not  consti- 
tute doing  busine.ss  within  §§  3261-3265;  Rev. 
Codes  1899.  State  v.  Robb-Lawrence  Co. 
[N.  D.]  106  N.  W.  406.  A  single  sale  of 
merchandise.  Kirven  v.  Virginia-Carolina 
Chemical  Co.  [C.  C.  A.]  145  F.  288.  Act  Feb. 
18,  1901.  31  Stat.  794.  Ammons  v.  Bruns- 
wick-Balke-Collender  Co.  [C.  C.  A.]  141  P. 
570.  Two  sales  held  not  doing  business^ 
within  Laws  1892,  p.  1895,  c.  687.  §  15.  Ozark 
Cooperage  Co.  v.  Quaker  City  Cooperage  Co.. 
98  N.  Y.  S.  113.  Sale  of  cargo  of  coal  in 
New  York  by  an  agent  whose  territory  was 
the  New  England  district,  though  having 
an  office  in  New  York,  held  not  doing  busi- 
ness witliin  Corporation  Law,  Laws  1892.  p. 
1805,  c.  687.  §  15.  Penn  Collieries  Co.  v.  Mc- 
Keever,  183  N.  Y.  98.  75  N.  E.  935.  A  single 
loan  and  the  taking  of  a  mortgage  is  not 
engaging  in  business  within  1  Mills'  Ann. 
St.  §§  499,  500,  1868.  Roseberry  v.  Valley 
Bldg.  &  Loan  Ass'n  [Colo.]  S3  P.  637.  Exe- 
cution and  acceptance  of  a  note  payable  in 
Texas  does  not  show  that  the  corporation 
is  doing  business  therein.  Norton  v.  Tlioma.s 
&  Sons  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
618,    93    S.    W.    711. 

3(|.  Taking  assignments  of  claims  and  su- 
ing thereon  by  retailing  fisli  company  lield 
not  doing  business  within  Const,  art.  12,  §  9. 
Booth  &  Co.  V.  Weigand  [Utah]  83  P.  734. 
Loan  of  money  and  taking  of  security  by 
insurance  company  lield  authorized  by  Code 
§  1637.  Prudential  Ins.  Co.  V.  Cushman 
[Iowa]   106  N.  W.  934. 
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within  the  Xew  York  statute  requiring  a  permit.^^  Literary  and  charitable  corpora- 
tions may  engage  in  business  in  Massachusetts  without  filing  the  power  of  attorney 
required  of  foreign  corporations  generally.^^  The  Xew  York  stock  corporation  law, 
requiring  all  foreign  corporations  having  an  office  within  the  state  to  keep  a  stock 
book  for  the  inspection  of  its  stockholders,  is  valid.*"  The  Virginia  statute  making 
the  officers,  agents,  and  employes  of  a  corporation,  which  fails  to  maintain  an  office 
in  the  state  for  the  settlement  of  claims,  personally  liable,  is  not  applicable  to  those 
residing  without  the  state.*^ 

Noncompliance  with  statutes;  effect.*'^ — The  effect  of  noncompliance  with  these 
regulatory  statutes  depends  largely  upon  their  terms  and  the  intention  of  the  legis- 
lature. Under  some  statutes  noncompliance  renders  all  contracts  of  such  corpora- 
tion illegal  and  void,*^  while  under  others  they  are  enforceable  against  the  corpora- 
tion but  not  by  it.**  "^liere  a  specific  penalty  is  imposed  for  noncompliance,  some 
courts  hold  that  such  penalty  is  exclusive  and  the  transactions  are  valid,*^  unless  a 
contrary  intent  is  manifest.**  In  some  states  the  failure  to  comply  does  not  affect 
the  validity  of  its  contracts  but  renders  the  corporation  liable  to  an  ouster,*^  or  to 
a  civil  suit  by  the  state.*®  In  some  states,  one  who  has  contracted  with  a  foreign 
corporation  cannot  question  its  noncompliance.*'     Statutes  validating  transactions 


37  The  bringing  of  an  action  Is  not  doing 
business  ■within  Banking  Laws,  Laws  1892, 
p,  1S61.  c.  689,  §  31,  requiring  a  certificate 
from  the  superintendent  of  banks  as  a  con- 
dition to  the  right  to  transact  business. 
Western  Nat.  Bank  v.  KeHy.  48  Misc.  366, 
95  N.  Y.  S.  574.  A  suit  by  the  trustee  for 
the  creditors  of  a  foreign  insurance  com- 
pany to  collect  assessments  imposed  by  a 
judgment  in  a  foreign  court  is  not  trans- 
acting insurance  business  within  Code  1880, 
S  1073,  and  Laws  1890,  pp.  15.  16,  c.  4. 
Swing   V.    Brister    &    Co.    [Miss.]    40    So.    146. 

38.  Within  Gen.  Corporation  Law,  Laws 
1901,  p.  1326,  c.  538,  §  15.  South  Bay  Co.  v, 
Howey,    98    N.    T.    S.    909. 

39.  Rev.  Laws  c.  126,  §  4,  or  St.  1903,  pp. 
313,  314,  c.  43,  §§  58-60,  held  not  to  apply  to 
a  foreign  university  corporation.  Tulane 
University  v.  O'Connor   [Mass.]    78  N.  E.   494. 

40.  Laws  1892,  p.  1840,  c.  688,  §  53,  impos- 
ing a  penalty  of  $250  on  foreign  corpora- 
tions, and  a  penalty  of  $50  and  resulting 
damages  on  domestic  corporations,  is  not 
unconstitutional  as  imposing  a  more  severe 
penalty  on  foreign  than  domestic  corpora- 
tions, the  one  simply  being  liquidated. 
Pelletreau  v.  Greene  Consol.  Gold  Min.  Co., 
49  Misc.   233,   97  N.  T.   S.   391. 

41.  Code  1887,  §  1105  (Va.  Code  1904,  p. 
522),  held  inapplicable  to  the  president  who 
was  a  resident  of  a  foreign  state.  Richmond 
Standard  Steel  Spike  &,  Iron  Co.  v.  Dininny 
[Va.]    53   S.  E.    961. 

43.     See  5   C.  L.   1475. 

43.  Regulatory  statutes  w^hich  mnst  be 
complied  witli  to  give  validity:  Rev.  St.  1899, 
§  1025.  Chicago  Mill  &  Lumber  Co.  v.  Sims, 
197  Mo.  507,  95  S.  "V^^  344.  Rev.  CTiv.  Code 
§§  883,  885,  as  amended  by  Laws  1895.  p.  52, 
c.  47.  American  Copying  Co.  v.  Eureka  Ba- 
zaar [S.  D.]  108  N.  W.  15.  Kurd's  Rev.' St. 
1903,  c.  32.  United  Lead  Co.  v.  Reedy  Ele- 
vator Mfg.  Co.    [111.]   78   N.  B.   567. 

44.  The  contracts  of  a  foreign  corporation 
which  has  not  complied  with  Rev.  St.  1898, 
§  1770b,  are  void  and  nonenforceable  by  the 


corporation,  but  may  be  enforced  against  It. 
Allen   V.    Milwaukee    [Wis.]    106    N.    W.    1099. 

43.  Procedure  by  state  to  enforce  compli- 
ance under  3610,  3611,  Rev.  St.  1898,  together 
with  the  penalty,  held  exclusive.  Booth  & 
Co.  V.  Weigand  [Utah]  83  P.  734.  Since  Bal- 
linger's  Ann.  Codes  &  St.  §  4417  makes  it  a 
misdemeanor  for  any  one  to  solicit  subscrip- 
tions to  the  stock  of  a  foreign  building  asso- 
ciation that  has  not  complied  with  the  stat- 
utes, such  penalty  is  exclusive  and  a  con- 
tract for  stock  is  valid.  Horrell  v.  Califor- 
nia, O.  &  W.  Homebuilders'  Ass'n,  40  Wash. 
531,   82   P.   889. 

40.  A  corporation  failing  to  comply  with 
the  constitution  and  §  2653,  Rev.  St.  18S7,  as 
amended  by  Act  of  March  10,  1903  (Laws 
1903,  p.  49),  cannot  maintain  an  action  on 
its  contracts  notwithstanding  certain  penal- 
ties are  also  provided.  Katz  v.  Herrick 
[Idaho]    86    P.    873. 

47.  In  Iowa  a  judgment  of  ouster  of  a 
foreign  corporation  for  noncompliance  with 
the  statutes  relating  thereto  will  not  be 
awarded  if  the  corporation  complies  within  a 
reasonable  time.  Iowa  Lillooet  Gold  Min. 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co.,  146  F. 
437. 

48.  Failure  of  a  foreign  corporation  to 
comply  with  Code  Iowa  1897,  §  1637,  does 
not  affect  the  validity  of  its  contracts,  but 
renders  it  liable  to  a  civil  suit  by  the  state. 
Iowa  Lillooet  Gold  Min.  Co.  v.  U.  S.  Fidelity 
&  Guaranty  Co.,   146  F'.  437. 

49.  Code  Iowa  1897,  §  1636,  provid- 
ing that  no  person  contracting  with  a  cor- 
poration shall  set  up  want  of  legal  or- 
ganization. Id.  A  mortgagor  who  has 
accepted  and  retained  the  benefits  of 
his  contract  cannot  assert  the  invalidity  of 
the  mortgage  on  the  ground  that  the  mort- 
gagee, a  foreign  corporation,  has  not  com- 
plied with  the  statute  prescribing  the  terms 
upon  which  it  may  do  business.  Prudential 
Ins.  Co.  V.  Cushman  [Iowa]  106  N.  W.  934. 
Where  a  commercial  agent  who  is  also  the 
registered   agent   as   provided   by   Act   April 
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void  for  noncompliance  must  express  such  purpose  in  their  titles  as  required  by  the 
constitution.'''''' 

In  man}'  states  noncompliance  docs  not  affect  the  validity  of  the  contracts  en- 
tered into,  but  suspends  the  right  to  sue  thereon,^^  in  which  case  compliance  any 
time  before  suit  is  sufficient/^  but  where  the  contracts  are  rendered  void,  subsequent 
compliance  does  not  give  validity.^^  Eights  are  determined  as  of  the  date  of  com- 
mencing suit.-'^*  In  "West  Virginia  noncompliance  may  be  pleaded  in  abatement,^' 
but  must  be  raised  before  joinder  of  issue.^"  These  statutes  do  not  apply  to  con- 
tracts executed  without  the  state^^  by  a  corporation  not  engaged  in  business  in  the 
state,^®  nor  operate  to  prevent  actions  for  the  protection  of  general  rights.^®     A  stat- 


22,  1874  (P.  L.  108).  resigns  as  commercial 
ag-ent  but  takes  no  steps  to  cancel  his  ap- 
pointment as  regristered  agent  and  enters 
into  a  contract  ■«'itli  the  corporation,  he  can- 
not deny  his  status  as  registered  agent  to 
invalidate  the  contract.  De  La  Vergne  Re- 
frigerating Mach.  Co.  V.  Kolischer,  214  Pa. 
400,    63   A.    971. 

50.  Act  of  Feb.  8,  1905,  entitled  "An  act 
relating  to  foreign  coi-porations  doing  busi- 
ness in  the  State  of  Idalio,"  its  sole  purpose 
being  to  legalize  and  validate  past  transac- 
tion by  foreign  corporations  which  have  not 
complied  witli  the  constitution  and  statute, 
held  not  to  sufficiently  express  its  subject  in 
the  title  and  its  retroactive  character.  Katz 
V.  Herrick    [Idaho]   86   P.   873. 

51.  Statutes  thf  Xonconipliiince  ivitli 
^vliich  Suspend  tlie  Ri^ht  to  Sue.  Miciiicruii: 
Pub.  Acts  1901,  p.  317,  No.  206.  Hastings 
Industrial  Co.  v.  Moran  [Mich.]  13  Det.  Leg. 
N.  131,  107  N.  W.  706. 

C.ilifornin:  Act  April  1,  1872  (St.  1871-72, 
p.  826.  c.  566).  as  amended  by  Act  1899  (St. 
1899.  p.  111.  c.  94).  Black  v.  Vermont  Mar- 
ble  Co.,    1    Cal.    App.    718,    82    P.    1060. 

South  Dakota:  Rev.  Civ.  Code  §  883. 
Bishop  &  Babcock  Co.  v.  Schleuning  [S.  D.] 
104  N.  W.  854.  Also  precludes  the  corpora- 
tion frt)m  intervening.  Thompson  v.  Scroyer 
[S.    D.]    104    N.    W.    S.-;4. 

South  Carolina!  Failure  to  comply  with 
statutory  conditions  precedent  to  the  right 
to  do  business  in  the  state  does  not  render 
its  contracts  void,  but  suspends  the  right  to 
sue  tliereon  until  it  does  comply.  Kirven  v. 
Virginia-Carolina  Chemical  Co.  [C.  C.  A.] 
145    F.    288. 

Held  Xot  tQ  Suspend.  Utah:  The  word 
"benefits"  as  used  in  Rev.  St.  1S98,  §  352, 
providing  tliat  a  corporation  not  complying 
T%-ith  §  351  shall  not  be  entitled  to  the  bene- 
fits of  the  corporation  law  does  not  include 
the  right  to  sue.  Booth  &  Co.  v.  Weigand 
[Utah]    83    P.    734. 

52.  Kirven  v.  Virginia-Carolina  Chemical 
Co.  [C.  C.  A.]  145  F.  288.  A  contract  made 
by  a  foreigji  corporation  before  it  has  com- 
plied with  Kirby's  Dig.  §§  832,  833.  is  not 
void  but  may  be  enforced  after  compliance. 
^Voolfort  v.  Dixie  Cotton  Oil  Co.  [Ark.]  91  S. 
W.    306. 

53.  Noncompliance  with  Kurd's  Rev.  St. 
1903,  c.  32,  renders  all  contracts  void  and 
subsequent  compliance  is  immaterial.  Unit- 
ed Lead  Co.  v.  Reedy  Elevator  IMfg.  Co.  [111.] 
78  N.  E.  567.  Contracts  of  foreign  corpora- 
tions which  have  not  complied  with  Rev.  St. 
1899,  §§  1024,  1025,  are  void  under  S  1026, 
and    compliance    before    suit    is    immaterial. 
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Tri-State  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.,  192  Mo.  404,  90  S. 
W.    1020. 

54.  Plea  that  plaintiff  had  not  complied  at 
the  time  the  appeal  bond  was  filed  is  insuf- 
ficient, especially  where  the  appeal  is  by  the 
opposing  party.  McCarthy  v.  Alphons  Cus- 
todis  Chimney  Const.  Co.,  219  111.  616,  76  N. 
E.   850. 

55.  Code  "W.  Va.  1899,  c.  54,  §  30.  as  amend- 
ed by  Acts  1901,  p.  108,  c.  35,  §  31.  Tennis 
Bros.  Co.  V.  Wetzel  &  T.  R.  Co.,  140  F.  193. 
Noncompliance  does  not  affect  the  jurisdic- 
tion of  tlie  Federal'  courts,  but  constitutes 
a  defense  in  abatement  which  may  be 
waived.  "Wetzel  &  T.  R.  Co.  v.  Tennis  Bros. 
Co.    [C.    C.   A.]    145    F.    458. 

5G.  Code  W.  Va.  1899,  c.  125.  §  16.  Tennis 
Bros.  Co.  V.  Wetzel  &  T.  R.  Co.,  140  F.  193; 
Wetzel  &  T.  R.  Co.  v.  Tennis  Bros.  Co.  [C.  C. 
A.]    145   F.   458. 

57.  Tri-State  Amusement  Co.  v.  Forest 
Park  Highlands  Amusement  Co.,  192  Mo. 
404,  90  S.  W.  1020.  A  Missouri  corpora- 
tion may  sue  on  a  trust  deed  executed 
in  that  state  in  the  courts  of  Texas  with- 
out taking  out  a  permit  to  do  busi- 
ness therein.  Western  Supply  &  Mfg.  Co. 
V.  U.  S.  &  Mexican  Trust  Co.  [Tex.  Civ, 
App.]  14  Tex.  Ct.  Rep.  948,  92  S.  W.  986. 
Held  not  to  apply  to  contracts  made  without 
the  state.  Kirven  v.  Virginia-Carolina  C^]em- 
ical  Co.  [C.  C.  A.]  145  F.  288.  Evidence  held 
to  show  that  contract  of  sale  was  consumma- 
ted by  acceptance  witliout  the  state.  Id.  A 
bill  of  particulars  stating  that  the  mer- 
eliandise  was  sold  to  tlie  defendants  upon 
orders  obtained  by  a  traveling  salesman  at 
Rouses  Point,  N.  "Y.,  and  were  received  by 
defendants  at  such  place,  does  not  show  that 
the  contract  Tvas  executed  in  New  York  and 
a  motion  to  dismiss  the  action  under  General 
Corporation  Law,  Laws  1890.  p.  1063.  c.  563, 
S  15,  as  amended  by  Laws  1901,  pp.  267,  1326, 
cc.  96,  538,  and  Laws  1904,  p.  1250,  c.  490, 
was  properly  overruled.  St.  Albans  Beef  Co. 
V.    Aldridge,   99   N.   Y.   S.   398. 

58.  Rev.  St.  1898,  1770b.  held  not  applica- 
ble to  a  mortgage  executed  witliout  the  stale 
on  property  witliin  by  a  corporation  not  do- 
ing business  in  the  state.  Chickering-Cliase 
Bros.  Co.  V.  White  &  Co.,  127  Wis.  83.  106  N. 
W.  797.  Rev.  St.  1895,  arts.  745,  746,  pro- 
viding that  no  foreign  corporation  sliall 
maintain  any  action  in  this  state  until  it  has 
complied  tlierewith,  does  not  apply  to  a  cor- 
poration not  doing  business  therein  suing 
on  a  foreign  transaction.  King  v.  Monitor 
Drill  Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
315.   92   S.   W.   1046. 

59.  Suit    by    a    New    York    corporation    to 
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tute  prohibiting  a  foreign  corporation  from  "maintaining"  an  action  nntil  it  has 
complied  does  not  prevent  it  from  commencing  the  suit  and  subsequently  comply- 
ing. "^  The  disability  to  sue  until  compliance  extends  to  the  assignee  of  the  cor- 
poration.*^^ Since  compliance  is  presumed,  with  some  exceptions,*^-  a  corporation 
need  not  allege  or  prove  it,""  the  burden  being  on  the  party  seeking  to  'escape  liability 
to  establish  noncomi^liance.*'*  A  demurrer  to  a  complaint  for  noncompliance  Avill 
not  lie  unless  all  the  facts  necessary  to  bring  the  case  within  the  statute  appear  on 
the  face  of  the  complaint. "^^  The  defense  of  noncompliance  is  not  raised  by  a 
general  denial  but  must  be  specifically  pleaded,*^®  and  an*  affidavit  of  defense  alleging 
noncompliance  must  particularize.*''     Eegulatory  statutes  are  not  retroactive."* 

§  2.  Potvers.'^'' — The  powers  of  a  foreign  corporation  are  those  granted  by  its 
charter  as  limited  by  the  laws  of  the  state  where  it  is  doing  business,'*^  but  it  is  not 
entitled  to  the  benefits'^  nor  subjcx^t  to  the  liabilities'-  of  statutes  applicable  by  their 
terms  to  domestic  corporations  alone.  Under  the  doctrine  of  comity  a  foreign  cor- 
poration may  exercise  the  powers  of  similar  domestic  corporations  if  its  charter 
permits,  and  it  is  not  contrary  to  the  public  policy  of  the  state,'^^  but  comity  does 


enjoin  a  citizen  of  Tennessee  from  wrong'- 
fully  obtaining  complainant's  stock  quota- 
tions. New  York  Cotton  Exch.  v.  Hunt,  144 
F.    511. 

60.  Black  V.  Vermont  Marble  Co.,  1  Cal. 
App.  71S,  82  P.  1060;  Ward  Land  &  Stock  Co. 
V.    Mapes,    147    Cal.    747,    82   P.    426. 

Contra.  Halsey  v.  Jewett  Dramatic  Co., 
99   N.    Y.    S.    1122. 

61.  Failed  to  pay  the  license  Imposed  by 
Tax  Law,  Laws  1896,  p.  856,  c.  908,  §  181.  as 
a  condition  precedent  to  the  right  to  main- 
tain an  action.  Halsey  v.  Jewett  Dramatic 
Co.,    99   N.   Y.   S.    1122. 

63.  In  a  suit  on  contract,  a  complaint  fail- 
ing to  allege  compliance  with  General  Corpo- 
ration Law.  Laws  1892,  p.  1805,  c.  687,  §  15, 
as  amended  by  Laws  1901,  p.  1326,  c.  538, 
fails  to  state  a  cause  of  action.  V^'ood  v. 
Ball,  100  N.  Y.  S.  119.  In  an  action  to  re- 
cover the  purchase  price  of  an  article  sold 
in  New  York,  the  character  of  the  transac- 
tions, and  the  sales  of  the  goods  made,  held 
to  indicate  that  plaintiff  was  a  stock  com- 
pany w^ithin   the  act.     Id. 

63.  State  v.  Robb-Lawrence  Co.  [N.  D.] 
106    N.    W.    406. 

64.  State  v.  Robb-Lawrence  Co.  [N.  D.] 
106  N.  W.  406;  Hanson  v.  _Lindstrom  [N.  D.] 
108  N.  'W.  79S.  Replevin'  to  recover  chat- 
tels mortgaged  (Chickering-Cliase  Bros.  Co. 
v.  White  &  Co.,  127  Wis.  83,  106  N.  W.  797); 
tliougli  the  complaint  alleges  that  plaintiff 
is  a  foreign  corporation  (Hanson  v.  Lind- 
strom    [N.   D.]    108   N.   W.    798). 

6.5.  Failed  to  show  that  contract  was  made 
in  the  state  or  that  plaintiff  was  a  stock 
company  within  Gen.  Corporation  Law,  Laws 
1901,  p.  1326,  c.  538,  §  15.  South  Bay  Co.  v. 
Howey,  98  N.  Y.  S.  909.  An  allegation  in 
tlie  complaint  that  plaintiff  is  a  foreign 
corporation  does  not  show  that  it  is  a  stock 
company.     Id. 

66.  Leonard  v.  American  Steel  &  Wire  Co. 
[Kan.]    84   P.   553. 

67.  Judgment  awarded  notwithstanding 
an  affidavit  which  failed  to  specify  in  what 
particular  plaintiff  had  failed  to  comply. 
Mobile  Cotton  Mills  v.  Smyrna  Shirt  &  Hos- 
iery  Co.    [Del.]    62   A.   146, 


CS.  Laws  1901.  p.  1326,  c.  538,  amending 
Gen.  Corporation  T^aw  §  15,  by  extending  the 
provision  ijrolaibiting  suit  on  a  contract  exe- 
cuted by  a  foreign  corporation  which  has 
not  complied  with  the  statutes  relative  to 
doing  business  within  the  state,  to  its  as- 
signee is  inapplicable  to  assignments  mndo 
prior  thereto  and  protected  by  the  constitu- 
tional clause  prohibiting  tlie  impairment  of 
the  obligation  of  contracts.  McNamara  v. 
Keene,  49  Misc.  452,  98  N.  Y.  S.  860.  Rev. 
St.  1898,  §  1770ta,  providing  that  all  contracts 
made  by  a  foreign  corporation  which  has 
not  filed  a  copy  of  its  charter,  etc.,  in  re- 
spect to  property  within  the  state  are  void 
as  to  the  corporation  and  its  assigns,  does 
not  divest  the  corporation  of  lands  acquired 
prior  to  its  enactment  or  affect  the  sale 
thereof.  Coe  v.  Rockman,  126  Wis.  515,  106 
N.  W.  290.  Laws  1901,  pp.  118,  121,  c.  52. 
§§  4,  10,  requiring  foreign  corporations  to 
comply  with  certain  conditions  before  they 
shall  he  entitled  to  transact  any  business  or 
prosecute  or  defend  in  any  action,  do  not 
apply  to  obligations  incurred  before  its  en- 
actment. Stone  V.  Victor  Elec.  Co.  [Colo.] 
85  P.  327. 

69.  See  5   C.  L.   1476. 

70.  Wliere  a  beneficial  society  depends  for 
its  power  to  do  business  on  the  statute  of 
two  states,  one  where  it  is  organized  and 
the  other  wherein  it  is  pe'rmitted  to  do 
business,  the  statute  of  the  latter  controls 
as  to  who  may  be  beneficiaries.  Dennis  v. 
Modern  Brotherhood  of  America  [Mo.  App.] 
95   S.   W.   967. 

71.  Comp.  Laws  §§  8572,  »573.  held  not  to 
authorize  a  foreign  corporation  to  sell  its 
francliise  and  rights  to  a  domestic  corpora- 
tion. Dieterle  v.  Ann  Arbor  Paint  &  Enamel 
Co.    [Mich.]    13   Det.   Leg.   N.    1,   107   N.  W'.    79. 

72.  Rev.  St.  1899,  §  1259,  relating  to  the 
liability  of  telephone  and  telegraph  com- 
panies organized  "under  the  laws  of  this 
state"  in  negligently  transmitting  messages, 
does  not  apply  to  foreign  corporations.  Mc- 
Carty  v.  Western  Union  Tel.  Co.,  116  Mo. 
App.   441,   91   S.,  W.   976. 

73.  New  York  ce^ietery  corporation  may 
hold  property  in  the  District  of  Columbia. 
Iglehart   v.  Iglehart,   26  App.   D.   C.   209. 


7  Cur.  Law. 


FOREiGX  COEPOEATIONS  § 


1:31 


not  require  that  a  foreign  corporation  be  permitted  to  condemn  private  property  for 
local  purposes  and  as  a  part  of  an  interstate  telephone  system.'^*  A  foreign  corpora- 
tion seeking  to  expropriate  property  must  establish  its  legal  incorporation.'^  Tlie 
tfact  that  a  statute  requiring  the  appointment  of  an  agent  to  receive  service  of  pro- 
cess fixes  no  compensation  docs  not  preclude  the  parties  from  agreeing  upon  a  com- 
pensation and  for  the  performance  of  additional  services.''^ 

§  3.  Actions  hy  and  against;  jurisdiction  of  courts.  Rigid  to  sue?'' — Courts 
will  entertain  jurisdiction  of  suits  by  foreigii  corporations,'*  but  the  right  to  sue, 
existing  only  by  comity,  will  not  be  extended  so  as  to  enforce  ,a  contract  which  by 
statute  a  domestic  corporation  could  not  enforce,'^^  though  it  has  been  assigned. ^*^ 
In  many  states  foreign  corporations  cannot  sue  until  they  have  complied  with  the 
statutes  relative  to  the  right  to  do  business  therein. ^^  In  N'ew  York,  forei,gn  cor- 
porations may  maintain  actions  in  like  manner  and  subject  to  the  same  regulations 
as  domestic  corporations. ^- 

Liability  to  he  sucd.^^ — In  Alabama  the  courts  have  no  jurisdiction  of  a  cause 
of  action  against  a  foreign  corporation  arising  out  of  the  state.®*  To  obtain  a  war- 
rant of  attachment  against  a  foreign  corporation,  plaintiff  must  show,  not  merely 
allege,  such  status.®^ 

Venue.- — In  Texas  a  foreign  corporation  may  be  sued  in  any  county  where  the 
cause  of  action  accrued,^"  and  in  AYashington  the  action  must  be  brought  in  the 
county  where  some  person  resides  upon  whom  process  may  be  served,*^  and  if  brought 
in  another  there  is  no  jurisdiction  of  the  subject-matter  and  an  appearance  does  not 
cure  the  defect.^® 

Limitations.^^ — Under  the  California  statute,  allowing  foreign  corporations 
which  have  designated  a  resident  for  receiving  service  of  process  the  benefit  of  the 


74.  Central  Union  Tel.  Co.  v.  Columbus 
Grove,    8    Ohio    C.    C.    (N.    S.)    81. 

75.  Cumberland  Tel.  &  T.  Co.  v.  St.  Louis, 
etc.,  R.  Co.    [La.]    41   So.    492. 

76.  Leidigh  &  Havens  Lumber  Co.  v.  Clark 
[Ark.]    94   S.  W.    686. 

77.  See   5   C.   L.    1477. 

78.  Westminster  Nat.  Bank  v.  New  En8'- 
lar.d  Electrical  Works,  73  N?  H.  465,  62  A. 
571. 

70.  Suit  on  insurance  policy  contract  pro- 
hibited by  Rev.  Codes  1899.  §  5l08.  Walker  v. 
Rein  [N.  D.]  106  N.  W.  405.  Immaterial  that 
sucli  contract  was  made  outside  of  the  state. 
Id. 

80.  The  rule  of  comity  expressed  by  Rev. 
Codes  1899,  §  5756.  bars  not  only  the  asser- 
tion by  a  foreign  corporation  itself  of  a 
cause  of  action  which  a  domestic  corpora- 
tion is  forbidden  to  assert,  but  also  bars 
the  aspisnee  of  such  corporation.  Walker  v. 
Rein    [N.   D.]    106   N.  W.    405. 

81.  See  infra  §  1,  Noncompliance  with 
Statutes;    Effect. 

82.  The  rig-ht  of  a  foreign  corporation  to 
sue  under  Code  Civ.  Proc.  §  1779,  is  not  re- 
stricted by  Municipal  Court  Act,  Laws  1902, 
p.  1489,  c.  580,  §  1.  subd.  18,  extending  juris- 
diction to  actions  "against"  foreign  corpora- 
tions having  an  office  In  New  York  City. 
Western  Nat.  Bank  v.  Kelly,  48  Misc.  366, 
95   N.  Y.   S.   574. 

83.  See    5    C.   L.   1478. 

84.  Dozier  Lumber  Co.  v.  Smith-Isburgh 
Lumber  Co.    [Ala.]    39   So.    714. 

8.">.  A  positive  allegation  is  sufficient  if 
the   affiant    is    in   a  position    to    know    of   his 


own  knowledge.  American  Trading  Co.  v. 
Bedouin  Steam  Nav.  Co.,  48  Misc.  624,  96  N. 
Y.  S.  271.  An  allegation  that  affiant  is  a 
department  manager  of  plaintiff  and '  has 
personal  knowledge  of  the  shipment  out  of 
which  the  claim  grew  was  insufficient  to 
show  that  he  had  personal  knov/ledge  of  the 
defendant  steamship's  place  of  incorporation, 
although  he  states  it  as  of  his  own  knowl- 
edge.    Id. 

86.  Rev.  St.  1895,  art.  1194,  subd.  25.  Bay 
City  Iron  Works  v.  Reeves  &  Co.  [Tex.  Civ. 
App.]  16  Tex.  Ct.  Rep.  329,  95  S.  W.  739. 
Where  by  the  terms  of  a  contract  made  in 
a  certain  county  defendant  was  to  furnish 
and  plaintiff  to  sell  machinery  in  such  county 
for  commissions,  a  cause  of  action  for  non- 
payment of  commissions  accrued  therein.  Id. 
Where  rent  for  a  house  is  payable  in  the 
county  where  located,  a  cause  of  action  for 
nonpayment  accrues  in  such  county.  Id.  An 
action  for  deceit  may  be  brought  in  the 
county  where  it  occurred  though  the  foreign 
corporation  has  its  office  and  agents  in  an- 
other county.  Western  Cottage  Piano  & 
Organ  Co.  v.  Griffin  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.   332,   90   S.  W.   884. 

87.  Under  Ballinger's  Ann.  Codes  &  St. 
§  4854,  a  court  in  Snohomish  county  has  no 
jurisdiction  of  an  action  against  a  foreign 
corporation  where  the  service  was  made  on 
an  agent  residing  in  King  county.  Hammel 
V.  Fidelity  Mut.  Aid  Ass'n,  42  Wash.  448,  85 
P.    35. 

88.  Hammel  v.  Fidelity  Mut.  Aid  Ass'n, 
42   Wash.    448,    85   P.    35. 

89.  See  5  C.  L.  1482. 
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statute  of  limitations,  the  rnnning  of  the  period  does  not  commence  until  such  ap- 
pointment.^°  The  New  York  three  rear  statute  of  limitation  ])rescribed  for  the  en- 
forcement of  the  statutory  liability  of  stockholders  is  applicable  to  actions  against 
stockholders  of  foreign  corporations.®^ 

Service  of  process^- — So  long  as  a  corporation  confines  the  exerci&e  of  its  powers 
to  the  state  creating  it,  it  cannot  be  reached  by  process  issuing  from  the  courts  of 
other  states,®^  but  when  it  engages  in  business  in  another,  it  thereby  consents  to  ser- 
vice as  prescribed  by  the  statutes  of  such  state."*  The  doing  of  business  in  the  state 
is  generally  a  preretjuisite  to  a  valid  service.®^-  '*°  But  the  manner  of  service  is 
largely  within  the  regulation  of  state  statutes,  and  a  service  on  an  agent,®^  local 
agent,®^  managing  agent,"®  secretary  of  state,^  a  special  commissioner,^  or  person 


90.  Act  April  1,  1S72  (St.  1871-72.  p.  826, 
c.  566),  as  amended  by  Act  1899  (St.  1899, 
p.  Ill,  c.  94).  Black  v.  Vermont  Marble  Co., 
1  Cal.  App.   718,  82   P.   1060. 

91.  Code  Civ.  Proc.  §  394.  Ramsden  v. 
Gately.   142  F.    912. 

92.  See  5  C.  L..  1479.  See  for  a  full  discus- 
sion   the   topic   Process,   6   C.  L.   1078. 

9.3.  Jameson  v.  Simonds  Saw  Co.  [Cal. 
App.]  84  P.  289.  Service  of  notice  of  suit 
on  a  foreign  corporation,  having  its  office 
and  plnce  of  business  in  another  state,  by 
a  delivery  of  the  notice  and  a  certified  copv 
of  the  petition  to  the  president  at  his  office 
in  accordance  with  Sayles'  Ann.  Civ.  St.  1897, 
art.  12"0  et  seq.,  does  not  confer  jurisdiction. 
Louisville  &  N.  R.  Co.  v.  Emerson  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  831.  94  S.  W.  1105. 
A  judgment  in  personam  cannot  be  entered 
upon  a  service  of  process  by  publication 
upon  a  foreign  corporation  unless  there  is 
an  appearance.  In  re  Great  Northern  Const. 
Co..  50  Misc.  467,  100  N.  T.  S.  564.  An  un- 
authorized appearance  through  mistake  held 
not    an    appearance    of    the    corporation.      Id. 

94.  State  V.  Standard  Oil  Co.,  194  Mo.  124, 
91  S.  W.  1062.  Hence  it  impliedly  assents 
that  notice  to  appear  and  testify  in  any 
suit  affecting  its  right  to  do  business  served 
on  its  attorney  as  provided  by  Rev.  St.  1899, 
§  8983,  shall  be  notice  to  it  (Id.),  and  such 
statute  does  not  impose  an  unreasonable 
burden  on  foreign  corporations  in  that  it 
requires  its  nonresident  officer  to  appear  at 
a  reasonable  time  and  place  to  testify  in 
actions  under  the  anti-trust  law  (Id.).  Serv- 
ice on  secretary  of  state  if  corporation  fails 
to  designate  person.  Olender  v.  Crystalline 
Min.    Co.    [Cal.]    86   P.    1082. 

95,  96.  Jameson  v.  Simonds  Saw  Co.  [Cal. 
App.]  84  P.  289.  Evidence  that  the  retailing 
corporation  styled  itself  the  exclusive  agent 
within  the  territory  of  tho  defendant  manu- 
facturing corporation  held  under  the  facts 
insufficient  to  show  it  was  doing  business  in 
the  state.  Id.  An  allegation  in  a  com- 
plaint that  defendant  at  all  times  therein 
mentioned  wag  "doing  business  in  the  coun- 
ty of  T.  and  the  state  of  California"  was 
sufficient  without  an  allegation  of  continu- 
ance to  bring  the  case  within  St.  1899,  p.  Ill, 
c.  94,  allowing  service  on  a  foreign  corpora- 
tion  doing   business   in    the   state   which   has 

■  failed  to  designate  a  person  by  service 
on  the  secretary  of  state.  Olender  v. 
Crystalline  Min.  Co.  [Cal.]  86  P.  1082. 
A  foreign  nev/spaper  corporation  engaged 
also    in    distributing    news,    maintaining    an 


office  and  force  in  the  District  of  Columbia 
for  the  collecting  of  sucli  news,  is  doing  bus- 
iness therein  within  D.  C.  Code  §  1337  (31 
Stat,  at  L.  1419,  c.  854),  relating  to  service 
">f  process  on  foreign  corporations.  Ricketts 
V.  Sun  Printing  &  Pub.  Ass'n.  27  App.  D.  C. 
222.  A  single  transaction  does  not  consti- 
tute "doing  business"  witliin  C'ode  Civ.  Proc. 
S  411,  autliorizing  service  of  process  on  a 
foreign  corporation  doing  business  and  hav- 
ing a  managing  and  business  agent  witliin 
the  state  by  service  on  such  agent.  Jame- 
son V.  Simonds  Saw  Co.   [Cal.  App.l   84  P.  289. 

87.  Ballinger's  Ann.  Codes  &  St.  §  1875, 
construed  with  §§  2818,  5397,  4854.  held  to 
authorize  service  of  a  writ  of  garnishment 
on  soliciting  agent  of  a  foreign  in.'jurance 
corporation.  Tatum  v.  Niagara  Fire  Ins.  Co. 
[V\"ash.]  S6  P.  660.  One  who  has  merely 
authority  to  sell  goods  at  a  stated  price  held 
not  an  agent.  Hodge  v.  Acorn  Brass  Mfg. 
Co.,  98  N.  y.  S.  073.  A  time-keeper  of  a  for- 
eign corporation  doing  construction  work  is 
an  agent  witliin  §  155  Code  Civ.  Proc,  au- 
thorizing service  of  process  on  an  agent. 
Jenkins  v.  Penn  Bridge  Co.,  73  S.  C.  526,  53 
S.  E.   991. 

98.  An  attorney  in  a  county  for  the  pur- 
pose of  settling  a  particular  claim  is  not  a 
"local  agent"  within  Rev.  St.  1895,  art.  1223, 
authorizing  service  on  foreign  corporations 
by  service  on  a  local  agent.  Bay  City  Iron 
Works  V.  Reeves  &  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  329,  95  S.  W.  739.  A  travel- 
ing auditor  whose  only  duty  is  to  inspect  the 
company's  books  and  malvc  reports  is  not 
local  agent  under  Code  §  217,  providing  that 
any  person  receiving  or  collecting  moneys 
shall  be  deemed  a  local  agent  receiving 
service  of  process.  Sherwood  Higgs  &  Co. 
V.  Sperry  &  Hutchinson  Co.,  139  N.  C.  299, 
51   S.  B.   1020. 

09.  One  who  has  exclusive  control  and 
supervision  of  some  department,  the  man- 
agement of  which  requires  the  exercise  of 
independent  judgment  and  discretion,  an"a 
the  exercise  of  such  authority  that  a  service 
of  process  on  him  will  result  in  notice  to 
the  corporation,  is  a  managing  agent  within 
§  4504,  Gen.  St.  1901.  Federal  Betterment 
Co.  V.  Reeves  [Kan.]  84  P.  560.  One  who 
chiefly  represents  a  foreign  corporation  as 
sales  agent  in  a  particular  locality  and  main- 
tains an  office  and  storeroom  is  a  managing 
agent  within  Rev.  St.  Ohio  lom'  5  5143,  for 
service  of  process,  though  paid  only  by 
commissions.  Toledo  C'lnijuting  Scale  Co. 
V.  Computing  Scale  Co.   [C.  C.  A.]   142  F.  919. 
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conducting  the  business,^  is  usually  pro^-ided.  Service  on  the  appointed  agent 
after  the  cancellation  of  his  appointment  and  the  withdrawal  of  the  corporation 
from  the  state  is  void.*  Service  on  an  officer  casually  within  the  state  on  private 
business  is  valid  if  the  corporation  is  doing  business  therein,*  otherwise  not.®  Com- 
pliance with  regulatory  statutes  does  not  make  a  foreign  corporation  a  domestic 
corporation  so  as  to  render  service  by  attachment  inapplicable.^  TMiere  the  statute 
proWdes  several  methods  for  service,  plaintiff  may 'select  any  one,^  but  where  the 
m^ethod  is  exclusive,^  service  must  be  made  as  directed.^"  When  plaintiff  attempts 
<er\ace  by  publication  he  must  show  facts  authorizing  such  service.^^  In  the  absence 
of  a  controlling  statute  to  the  contrary,  the  Federal  courts  in  equity  will  follow 
the  mode  of  service  adopted  by  the  local  state  courts."  A  voluntarv  compliance 
with  the  _  Ohio  statute  exempting  foreign  corporations  complying  therewith  from 
service  by  attachment  by  a  corporation  not  authorized  so  to  do  does  not  entitle  it  to 
the  exemption.^^  In  Florida  a  return  of  service  need  not  state  that  the  corporation 
is  doing  business  in  the  state  or  that  the  officer  served  is  a  resident  of  the  state  or 
was  engaged  in  business  therein  at  the  time.V*  Where  the  commercial  agent  of  a 
foreign  corporation  is  also  its  registered  agent  for  sen'ice  of  process,  the  two  agencies 
are  independent,  and  the  resignation  as  commercial  agent  does  not  affect  his  status 
as  registered  agent.^''  Where,  in  a  motion  to  quash  the  service  of  process,  the  de- 
fendant's affidant  puts  in  issue  the  "doing  of  business"  within  the  state,  plaintiff 
has  the  burden  of  proving  it.^* 


1.  St.  1899,  p.  Ill,  c.  94,  authorizing  serv- 
ice of  process  on  a  foreign  corporation  -which 
has  failed  to  designate  a  person  for  receiv- 
ing the  same  by  service  on  the  secretary  of 
state,  is  in  lieu  of  service  by  publication 
prescribed  by  Code  Civ.  Proc.  §  412.  Olender 
V.    Crystalline    Min.    Co.     [Cal.]     86    P.    1082. 

2.  Service  of  process  on  the  '  insurance 
commissioner  confers  jurisdiction  of  a  for- 
eign insurance  company  doing  business  with- 
in the  state.  Brenizer  v.  Supreme  Council, 
Royal  Arcanum    [N.   C]    53   S.  E.   835. 

3.  Under  D.  C.  Code  §  1537  (31  Stat,  at  L. 
1419,  c.  S54),  service  of  process  on  a  foreign 
corporation  doing  business  in  the  District  of 
Columbia  may  be  made  upon  the  person  con- 
ducting such  business,  whether  or  not  he  is 
technically  an  agent.  Rlcketts  v.  Sun  Print- 
ing  &    Pub.   Ass'n.    27   App.    D.    C.    222. 

4.  Hunter  v.  Mutual  Reserve  Life  Ins.  Co., 
99   N.  Y.  S.   888. 

5.  Under  Rev.  St.  1895,  art.  1223.  Cam- 
eron &  Co.  V.  Jones  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  131,  90  S.  W.   1129. 

C.  Johnson  v.  Computing  Scale  Co.,  139 
F.  339.  Though  the  officer  incidently  takes 
up  a  matter  of  business.  Buffalo  Sandstone 
Brick  Co.  v.  American  Sandstone  Brick  Ma- 
chinery  Co.,    141    F.    211. 

7.  Albright  v.  United  Clay  Production  Co. 
[Del.]    62  A.   726. 

8.  Service  on  the  managing  agent  under 
§  4504  of  the  Gen.  St.  of  1901,  is  sufficient, 
though  service  could  have  been  made 
through  the  secretary  of  state  under  §  1262. 
Federal  Betterment  Co.  v.  Reeves  [Kan.]  84 
P.    560. 

9.  Manner  of  service  designated  in  art.  23, 
c.  18,  Wilson's  Ann.  St.  1903,  on  foreign  cor- 
porations w^hich  have  appointed  a  person 
for  receiving  service,  is  exclusive.  Bes  Line 
Const.  Co.  V.  Schmidt.  16  Okl.  429.  85  P.  711. 
Act  No.  41,  1894,  and  Act  No.  105,  p.  132,  1898, 


authorizing  service  on  the  secretary  of  state, 
are  not  exclusive  (In  re  Curtis,  115  La.  918. 
40  So.  334),  and  a  service  as  authorized  on 
corporations  generally  Is  sufficient  (Id.). 
Serv^ice  on  agent  at  place  of  business  as  re- 
quired  by   art.    19S.   Code   of   Prac.     Id. 

10.  Under  art.  23,  c.  18,  Wilson's  Ann.  St. 
1903.  where  a  foreign  corporation  has  com- 
plied therewith,  a  service  upon  a  person  other 
than  the  one  appointed  is  irregular,  except 
in  the  case  of  railroad  and  stage  line  com- 
panies. Bes  Line  Const.  Co.  v.  Schmidt,  16 
Okl.    429,   85   P.    711. 

11.  Where  an  order  for  service  by  publi- 
cation is  only  authorized  upon  a  showing 
that  the  plaintiff  is  unable,  with  due  dili- 
gence, to  make  service  upon  the  defendant, 
an  affidavit  of  a  constable  that  after  diligent 
search  he  is  unable  to  find  defendant  w^ithin 
the  state  or  any  agent  thereof  is  insufficient 
when  service  may  be  made  on  the  secretary 
of  state,  under  Rev.  St.  1898.  §  1770b.  Rol- 
lins v.  Maxwell  Bros.  Co.,  127  Wis.  142,  106 
N.    W.   677. 

12.  If  reasonable.  Toledo  Computing 
Scale  Co.  v.  Computing  Scale  Co.  [C.  C.  A.] 
142    F.    919. 

13.  Bigalow  Fruit  Co.  v.  Armour  Car 
Lines  [Ohio]  78  N.  E.  267.  A  foreign  corpo- 
ration whose  business  is  to  furnish  refrig- 
erator cars  and  to  ice  the  same  for  transpor- 
tation, partly  within  and  partly  with-^ut  and 
across  the  state,  is  a  "transportation  or 
other  corporation  engaged  in  Ohio  in  .inter- 
state commerce  business"  within  Rev.  St. 
1906,  §  148c  and  hence  cannot  comply  there- 
with.    Id. 

14.  Putnam  Lumber  Co.  v.  Ellis-Toung 
Co.    [Fla.]    39  So.   193. 

15.  Registered  as  required  by  Act  April 
22.  1874  (P.  L.  108).  De  La  Vergne  Refrig- 
erating Mach.  Co.  V.  Kolischer,  2i4  Pa.  400, 
63   A.   971. 
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§  4.  Remedies  of  siorl-JtoIders  and  creditors  as  against  foreign  corporations  and 
their  officers}'^ — A  court  will  not  take  jurisdiction  of  a  bill  by  a  stockholder  against 
a  foreign  corporation  for  an  act  of  the  latter  in  managing  its  internal  affairs,  which 
act  affects  complainant  only  as  a  stockholder,"  but  tlie  right  of  a  transferee  of  stoclc 
to  have  the  same  transferred  on  the  books  is  a  contractual  one  and  will  be  enforced.^* 
The  courts  of  Canada  have  na  jurisdict'ion  to  wind  up  a  foreign  corporation,-** 
especially  where  such  proceeding  is  not  ancillary  to  others  pending  in  the  domiciliary 
state. -^  In  Massachusetts,  office'rs  of  a  foreign  corporation  participating  in  the  issu- 
ance of  stock  in  exchange  for  property  taken  at  an  unfair  valuation  are  personally 
liable  for  the  debts  of  the  corporation.^^  The  liability  of  stockholders  for  unpaid 
stock  issued  by  a  foreign  corporation  is  determined  by  the  law  of  the  domicile.-''  but 
matters  of  pleading  are  determined  by  the  law  of  the  forum. ^*  Where  it  appears 
that  a  corporation  has  no  assets  in  the  state  of  its  domicile  and  judgment  has  been 
obtained  against  it  in  another  state,  it  is  not  necessary  to  obtain  a  judgment  in  the 
domiciliary  state  before  bringing  an  action  against  a  stockholder  in  the  state  where 
judgment  has  been  obtained.-^  In  an  action  to  recover  the  prescribed  penalty  under 
the  New  York  stock  corporation  law  for  refusing  to  permit  a  stockholder  to  inspect 
the  stock  book,  the  plaintiff  need  not  prove  that  the  person  in  apparent  charge  of  the 
otTice  and  who  refused  actually  represented  defendant.-®  The  right  of  contribution, 
under  the  law  of  the  state  of  incorporation,  of  a  stockholder  who  has  been  compelled 
to  pay  a  corporate  debt,  where  the  statute  of  such  state  does  not  prescribe  an 
exclusive  mode  of  enforcing  such  liability,  may  be  enforced  in  any  state.^^ 

FOREIGN  JUDGMENTS. 


§   1.     Recognition   airrt  Elfeet    {1734>. 
§   2.      Matters    Adjiidfeated    and     Concluded 
by  Foreigrn  Judgment  (l"3e). 


S    3.      Action    on   Poreiern   Judsrnient    (1736). 

Defensos     (1737).     Proof     of    Foreign    Judg- 
ments   (1737). 


§  1.     Berognition  and  effect.^^ — Under  the  Federal  constitution,  a  judgment 
valid  where  rendered  must  be  given  full  faith  and  credit  in  every  other  state,-^ 


16.  Jameson  v.  Simonds  Saw.  Co.  [Cal. 
App.]    84  P.    289. 

17.  See    5    C.    L..    1482. 

18.  McCloskej--  v.  Snowden,  212  Pa.  249. 
61  A.  796.  A  court  has  no  power  to  control 
by  mandamus  or  injunction  tlie  internal  con- 
duct of  tlie  affairs  of  a  foreig'n  corporation. 
Brenizer  v.  Supreme  Council,  Royal  Arcanum 
[N.  C]    53  S.  E.   835. 

19.  Enforcement  not  an  interference  in 
the  internal  affairs.  Westminster  Nat.  Bank 
V.  New  Encrland  Electrical  Works,  73  N.  H. 
465.   62  A.    971. 

20.  Rev.  St.  Canada  c.  129,  as  amended  by 
52  Vict.  c.  S2,  §  3,  is  not  applicable  to  the 
winding  up  of  a  corporation  created  under 
the  laws  of  West  Virginia.  In  re  Great 
Northern  Const.  Co.,  50  Misc.  467,  100  N.  Y. 
S.   564, 

21.  In  re  Great  Northern  Const.  Co.,  50 
Misc.    467,   100   N.   Y.   S.    564. 

S2.  Rev.  Laws  1902.  c.  126,  §  18,  is  not 
limited  by  cl.  4,  §  58,  c.  110,  making  only 
such  officers  ns  sisrn  the  false  statement  of 
value  liable,  tlic  latter  being  expressly  made 
inapplicable  by  §  19.  c.  126.  Anthony  & 
Pcovill  Co.  V.  Metropolitan  Art  Co.,  190 
Mass.    35,   76   N.    B.    289. 

23.     Hobgood  V.  Ehlen   [N.  C]   53  S.  E.  867. 


24.  A  creditor  of  a  Kansas  corporation, 
suing  a  stockholder  in  a  Federal  court  in 
Pennsylvania,  may  join  a  count  based  on 
Gen.  St.  Kan.  1889,  c.  23,  §  32.  giving  a  right 
of  action  in  ca.se  of  insolvency  and  one  under 
§  44  giving'  a  cause  of  action  in  case  of  dis- 
solution, though  they  could  not  be  joined 
in  Kansas.  Anglo-American  Land  Mortg.  & 
Ag.  Co.  V.  Wood.   143  F.  683. 

25.  McConey  v.  Belton  Oil  &  Gas  Co. 
[Minn.]   106  N.  W.  900. 

28.  Action  under  Laws  1892,  p.  1840,  c.  688, 
S  53.  Defendant  has  the  burden  of  disprov- 
ing such  person's  authority.  Pelletreau  v. 
Greene  Consol.  Gold  Min.  Co.,  49  Misc.  233, 
97   N.    Y.    S.    391. 

27.  Stockholder  of  a  Maine  corporation 
!-iaying  a  corporate  debt  under  Rev.  St.  Me. 
c.  46,  §S  37,  38,  44-47,  making  stockholders 
liable  for  corporate  debts  to  the  extent  of 
unpaid  subscription,  contribution  may  be 
enforced  in  Massachusetts.  Putnam  v.  Mi- 
sochi,    189   Mass.    421,    75  N.  B.    956. 

28.  See    5    C.    L.    1483. 

2».  Splane  v.  Splane,  29  Pa.  Super.  Ct. 
185.  Decree  of  divorce.  Field  v.  Field,  117 
111.  App.  307.  Hence  in  an  action  on  a 
judgment  by  a  husband  against  liis  wife,  he 
need  not  allege  grounds  upon  which  he  could 
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though  recovery  could  not  have  been  liad  in  the  state  where  recognition  is  ciemandecl."° 
Such  judgments,^^  however,  must  be  tinal/-  and  may  be  impeached  for  lack  of  juris- 
diction/^ either  of  the  subject  matter^*  or  of  the  parties  ;^^  except  in  New  York  a 
foreign  decree  of  divorce  cannot  be  attacked  by  the  party  procuring  it  for  want  of 
jurisdiction  of  the  defendant.^®  Where  the  judgment  is  rendered  by  a  court  of 
record,  jurisdiction  will  be  presumed  in  its  favor,"'  unless  the  record  negatives  such 
fact,^^  and  the  party  attacking  it  must  show  lack  of  jurisdiction.^^  As  a  general  rule 
a  foreign  judgment  cannot  be  impeached  for  fraud,'*'*  except  as  it  affects  the  juris- 


recover  in  the  state  where  such  action  is 
brouglit.  Splane  v.  Splane,  29  Pa.  Super.  Ct. 
185. 

NOTE.  Rigrlit  of  a  foreisn  corporation 
which  ha.s  not  conipIie««  ■•.vifh  the  laws  of  a 
state  to  sue  on  a  foreign  jiidjvment:  "The 
plaintiff,  a  foreign  corporation,  recovered 
judgment  in  Missouri  on  a  contract  made  in 
Texas  and  souglit  to  enforce  that  judgment 
in  tiie  latter  state.  The  defendant  alleged 
that  the  plaintiff  at  the  time  of  tlie  contract 
had  not  applied  for  or  else  had  forfeited  his 
permit  to  do  business  in  Texas  and  hence 
could  not  sue  there  upon  the  judgment,  since 
it  was  a  demand  arising  out  of  the  contract 
within  the  provisions  of  Rev.  Civ.  St.  1895, 
arts.  745,  746.  Held,  that  if  such  facts  con- 
cerning the  permit  are  proved,  the  plaintiff 
cannot  recover  on  the  judgment.  St.  Louis, 
etc.,  R.  Co.  V.  Beilharz  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  COS.   88  S.  W.   512. 

It  has  been  said  in  a  case  cited  as  a  prece- 
dent for  this  decision  that  before  enforcing 
a  sister-state  judgment  under  the  'full  faith 
and  credit'  clause  of  the  Federal  Constitution 
(Art.  4,  §  1),  a  court  may  ascertain  whether 
the  claim  upon  which  it  is  based  is  such  a 
one  as  the  court  has  jurisdiction  to  enforce. 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265, 
32  Law.  Ed.  239.  This  rule  has  already  been 
practically  confined  to  penal  judgments, 
which  are  distinguishable  upon  the  ground 
that  the  real  plaintiff  is  not  a  citizen  but 
the  foreign  state  itself,  and  the  judgments 
in  favor  of  citizens  alone  are  entitled  to 
extra-territorial  recognition.  See  Hunting- 
ton v.  AUrill,  146  U.  S.  657,  36  Law.  Ed.  1123. 
Since  a  corporation  also,  is  not  a  citizen, 
within  U.  S.  Const.,  art.  4^  §  2,  a  state  may 
as  it  sees  fit  refuse  to  entertain  its  suits. 
Anglo-American  Prov.  Co.  v.  Davis  Prov.  Co., 
No.  1,  191  U.  S.  373.  48  Law.  Ed.  225.  See, 
also,  17  Harv.  L.  Rev.  417.  Upon  the  basis  of 
this  right  the  principal  case  can  be  support- 
ed if  the  judgm.ent  can  be  said  to  be  a  demand 
ari^  r"g  out  of  the  contract,  upon  which  the 
Texas  statute  forbids  a  foreign  corporation 
to   sue." — From    19   Harv.  L.    R.    137. 

30.  Hence,  where  the  Delaware  statute  of 
]iniitntions  had  not  run  at  tlie  time  of  re- 
covering a  judgment  therein,  such  judgment 
could  be  enforced  in  Iowa  though  the  period 
in  that  state  liad  expired.  Cuykendall  v.  Doe, 
129  Iowa,  4  3  3.  105  N.  W.  698.  Wliere  a  jiiclg- 
nient  l»y  ccni'e.s'-.ion  has  been  regfularly  enter- 
cil  under  the  lav.'s  of  the  state  vihere  the 
warrant  of  attonaey  -v.ns  made,  such  judge- 
ment is  entitled  to  recognition  in  otlier  states 
not  allowing  such  confession  of  judgment. 
Id. 

31.  Where  the  statutes  of  a  state  provide 
that  the  exemplification  of  a  judgment  of  a 
justice  of  the  peace,  w^hen  filed  in  a  court  of 
record^    shail    become    a    judgment    of    such 


!  court,  such  exemplification  will  support  an 
action  in  other  states.  Burnet  v.  Smith,  29 
Pa.   Super.  Ct.  472. 

32.  A  decree  of  maintenance  subject  to 
subsequent  modification  is  not  a  final  decree 
within  the  full  faith  and  credit  clause  of  the 
Federal  ponstitution.  Freund  v.  Freund  [N. 
.T.  Eq.]  63  A.  756.  Judgment  held  final  though 
no  costs  were  assessed  by  it.  Childs  v. 
Elethen.    40   Wash.    340,    82   P.    405. 

33.  Question  of  jurisdiction  is  always 
open  notwithstanding  the  full  faitli  and 
credit  clause  (Field  /■.  Field,  117  111.  App. 
307;  Cuykendall  v.  Doe,  129  Iowa,  453,  105 
N.  W.  698),  though  the  judgment  recites  the 
service  of  notice  (In  re  Culp  [Cal.  App.]  S3 
P.  89),  and  such  judgment  may  be  im- 
peached, especially  in  view  of  Code  Civ.  Proc. 
§§  1915,  1916,  making  a  foreign  judgment 
against  a  person  presumptive  evidence  sub- 
ject to  impeachment  (Id.).  Modification  of 
a  decree  of  divorce  changing  tlie  custody  of 
a  minor   child.      Id. 

31.  Field  V.  Field,  117  111.  App.  307.  Evi- 
dence held  to  sliow  that  no  such  residence 
had  been  established  in  Nebraska  as  to  give 
its  courts  jurisdiction  of  a  divorce  proceed- 
ings. Id.  In  a  suit  on  a  foreign  judgment 
the  mere  fact  that  nearly  six  years  inter- 
vened between  an  interlocutory  order  deter- 
mining liability  and  the  rendition  of  the 
judgment  sued  on  held  no  indication  that 
the  foreign  court  had  lost  jurisdiction. 
Childs   V.    Blethen,    40    Wash.    340,    82    P.    405. 

35.  Splane  v.  Splane,  29  Pa.  Super.  Ct.  185. 
A  record  of  a  court  of  Oklahoma  setting 
aside  a  decree  of  divorce  on  application  of 
tlie  wife  was  not  available  to  sho^v  such  ad- 
judication where  the  record  does  not  show 
service  of  process  on  the  husband.  Buxbaura 
V.  Mason,    48   Misc.   396,   95  N.  Y.   S.   539. 

36.  People  V.  Shrady,  47  Misc.  333,  95  N. 
T.  S.  991.  A  husband  securing  a  decree  of 
divorce  in  South  Dakota  and  marrying  again 
cannot  impeach  such  divorce  in  an  action  for 
nonsupport   by   the   second   wife.     Id. 

37.  Especially  where  such  court  has  a 
clerk  and  seal.  Woodworth  v.  McKee,  126 
Iowa,   714,    102    N.   W.   777. 

38.  Forrest  v.  Fey,  218  111.  165,  75  N.  E. 
789.  Record  shows  that  the  affidavit  of  non- 
residence  required  as  basis  for  warning  or- 
der was  not  signed  nor  sworn  to.     Id. 

39.  Must  be  overcom.e  by  affirmative  ovi- 
dence.  V\"oodworth  v.  McKee,  126  Iowa,  714, 
102  N.  V/.  777.  Where  a  foreign  default 
judgment  was  permitted  to  stand  for  more 
than  a  year,  and  the  only  evidence  impeach- 
ing the  service  of  summons  is  the  conflict- 
ing testimony  of  defendant,  which  is  denied 
by  the  deputy  who  served  it,  the  evidence 
held  insufficient  to  impeach  the  jurisdiction 
of  the  court.  Splane  v.  Splane,  29  Pa.  Super. 
Ct.    185. 
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diction  of  the  court."  The  conclusiveness  of  the  sherifl's  return  as  showing  luris- 
diction  of  the  defendant  is  determined  by  the  laws  of  the  state  rendering  the  judg- 
ment.*^ A  judgment  in  personam  where  defendant  was  not  served  within  the  state 
and  did  not  voluntarily  appear  is  not  enforceable  in  other  states/^  and  a  foreign 
divorce  decree  on  constructive  service  is  not  binding  except  where  the  plaintiff  was 
the  injured  spouse  so  that  his  or  her  domicile  was  rightfully  severed  from  that  of 
the  defendant."  The  courts  of  Illinois  will  give  the  same  credit  to  judicial  pro- 
ceedings in  other  states  as  are  given  them  in  their  own  state.*^  The  courts  of  one 
state  have  no  power  to  enforce  the  decrees  of  other  states.*®  A  foreign  record  of 
conviction  is  admissible  as  affecting  a  witness'  credibility.*^  A  judgment  of  the 
supreme  court  is  not  denied  full  faith  and  credit  by  a  decision  of  a  state  court  not 
in  conflict  therewith.*^  In  an  action  to  recover  maintenance  under  the  New  Jersey 
statute,  a  wife  cannot  recover  an  additional  amount  due  on  a  foreign  judgment.*^ 

'§  2.  Matters  adjudicated  and  concluded  hy  foreign  judgment^^ — A  valid 
foreign  judgment  is  conclusive  of  all  matters  litigated  and  decided  by  it.^^  While 
a  decree  cannot  directly  affect  the  legal  title  to  real  estate  in  another  state,  if  the 
court  has  jurisdiction  of  the  parties  and  their  equitable  rights  in  property  owned 
by  them,^^  the  decree  is  conclusive  of  their  equities"  and  must  be  given  full  faith 
and  credit  in  other  states.^* 

§  3.  Action  on  foreign  judgment.^^ — A  foreign  judgment  to  be  the  basis  of  a 
suit  must  be  rendered  in  favor  of  the  party  suing  thereon,^*^  and  must  be  unsatisfied." 
An  action  on  a  joint  judgment  may  be  maintained  against  one  of  the  judgment 
debtors  alone.^^  While  the  judgment  must  be  final,  the  plaintiff  need  not  allege 
that  no  appeal  has  been  taken  or  that  the  time  for  appeal  has  expired.^® 


40.  Field  V.  Field.  117  111.  App.  307.  De- 
cree of  divorce  obtained  by  fraudulent  aver- 
ments and  proof.  Forrest  v.  Fey,  218  111.  165, 
75  N.  E.  789.  Perjured  testimony.  Imma- 
terial that  it  was  not  discovered  until  long 
after  tlie  judgment  was  rendered.  El  Cap- 
itan  Land  &  Cattle  Co.  [N.  M.]  86  P.  924. 
Code  Civ  Proc.  Kan.  §  575.  permitting:  a 
direct  attack  upon  a  judgment  within  two 
years  from  rendition,  does  not  autliorize  its 
Impeachment  for  fraud  in  an  action  on  such 
judgment    in   anotlier   state.      Id. 

41.  Forrest  v.  Fey,  218  111.  165,  75  N.  E. 
789. 

42.  Splane  v.  Splane,  29  Pa.  Super.  Ct.  185. 

43.  Decree  of  divorce  awarding  alimony. 
Downs   V.   Downs'  Adm'r    [Ky.]    96   S.   W.   536. 

44.  Otherwise  there  could  liave  been  no 
Jurisdiction  save  at  the  husband's  domicile 
for  the  reason  that  the  wife's  follows  his 
and  would  require  personal  service  of  de- 
fendant. Haddock  v.  Haddock,  201  U.  S.  562, 
50  Law.  Ed. . 

45.  Held  that  the  law  of  California  re- 
quiring a  justice  of  the  peace  to  enter  judg- 
ment at  the  end  of  the  trial  is  only  directory 
and  one  subsequently  entered  is  valid.  Reilly 
V.   Cooper,    119    111.   App.    347. 

46.  Pennsylvania  court  has  no  power  to 
enforce  the  decree  of  another  state  nor  to 
declare  it  binding.  Jarvis  Adams  Co.  v. 
Knipp,    213   Pa.    567,    62   A.   1112. 

47.  Not  objectionable  as  giving  extra- 
territorial effect  to  such  judgment.  Ball  v. 
U.  S.   [C.  C.   A.]   147  F.  32. 

48.  A  judgment  of  the  supreme  court  o^ 
the  United  States  that  an  insurance  policy 
could   not  be   recovered   upon   as   it  stood   is 


not  denied  full  faith  and  credit  by  an  ad- 
judication by  a  state  court  that  such  jiid'?- 
ment  is  not  a  bar  to  a  suit  in  equity  to  re- 
form the  same.  Northern  Assur.  Co.  v.  Grand 
View   Bldg.   Ass'n,   27   S.  Ct.   27. 

49.  Remitted  to  a  separate  action.  Freund 
v.    Freund    [N.   J.   Eq.]    63    A.    756. 

50.  See   5   C.   L.   1486. 

51.  Decree  of  maintenance  held  conclusive 
of  abandonment,  both  under  the  full  faith 
and  credit  clause  and  under  the  doctrine  of 
res  judicata.  Freund  v.  Freund  [N.  J.  Eq.] 
63    A.    756. 

53.  Under  Hill's  Ann.  St.  &  Codes  Wash. 
§  771  (Code  1881,  §  2007),  where  the  parties 
to  divorce  proceedings  are  personally  before 
the  court.  It  may  determine  their  equitable 
rights  in  their  property.  Fall  v.  Fall  [Neb.] 
106   N.   W.   412. 

53.  Decree  of  divorce  in  Washington  set- 
tling the  equities  in  land  situated  in  Ne- 
braska in  favor  of  the  ■wife  held  conclusive. 
Fall  v.   Fall    [Neb.]    106   N.   W.    412. 

54.  Fall  V.  Fall    [Neb.]   106   N.  W.   412. 

55.  See   5   C.   L.   1488. 

56.  A  judgment  in  receivership  proceed- 
ings in  which  creditors  intervened  and  im- 
pleaded the  stockholders  of  the  insolvent 
corporation,  which  determined  the  amount 
due  each  and  adjudged  that  they  recover  the 
same,  is  a  judgment  in  favor  of  the  cred- 
itors on  which  they  may  sue,  though  it 
authorizes  the  receiver  to  collect  the  same. 
Childs  V.  Blethen,  40  Wash.  340,  82  P.   405. 

57.  Southern  Pine  Lumber  Co.  v.  Ward,  16 
Okl.    181,   85   P.    459. 

58.  Childs  V.  Blethen,  40  Wash.  340,  82  P. 
405. 
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Defenses. — Fraud  in  the  procurement  of  a  foreign  juclgnient  is  not  a  common- 
law  defense®^  but  is  ground  for  an  equitable  decree  enjoining  enforcement/^  and 
may  be  asserted  in  an  action  at  law  where  equitable  defenses  are  available®^  though 
the  action  be  in  a  justice's  court/^  without  violation  of  the  full  faith  and  credit 
clause.®*  Misnomer  in  a  judgment  is  no  defense  where  identity  is  alleged.®^  The 
law  of  the  forum  determines  whether  the  action  is  timely  brought,®®  unless  it  has 
become  dormant  under  the  laws  of  the  state  where  obtained,®^  and  whether  another 
judgment  may  be  set  off.®*  Where  it  was  the  practice  of  the  state  where  a  judgment 
was  obtained  not  to  include  accrued  interest  in  the  judgment  but  to  note  thereon 
the  date  from  which  interest  is  allowed,  such  interest  may  be  assessed  in  an  action 
on  such  judgment.®" 

Proof  of  foreign  judgments.''^ — A  copy  of  a  foreign  record  must  be  certified  by 
the  clerk  as  a  true  and  correct  copy,  which  certificate  must  identify  it,^^  and  must 
also  be  accompanied  by  a  certificate  of  the  presiding  judge  that  the  attestation  is  in 
due  form.''* 

Foreign  Laws,  see  latest  topical  index. 

FORESTRY   ATVD    TIMBER. 


§   1.     Protection  and  Regulation  o£  Forests  I       §   2.      Log's     and     Lumbering;     Booms 
and  Trees    (1737).  I  Floatage   (1739).     Liens  (1744). 


and 


§   1.     Protection  and  regulation .  of  forests  and  trees.''^ — Wliere  lands  paid  for 
by  the  state  are  held  in  trust  by  a  university  for  the  purpose  of  instruction  in  scien- 


69.  Matters  of  defense.  Coolot  Co.  v.  Kah- 
ner  &  Co.   [C.  C.  A.I   140  F.   8.36. 

60.  Levin  v.  Gladstein    [N.  C]   .5.5  S.  E.  371. 

61.  Levin  v.  Gladstein  [N.  C]  55  S.  E.  371. 
Need  not  return  to  the  state  rendering  the 
Judgrnent  to  enioin   its  enforcement.     Id. 

62.  Levin  v.  Glndstein   [N.  C.l   55  S.  E.  371. 

63.  Equitable  defenses  ^  available  in  jus- 
tice's court  in  Nortli  Carolina.  Levin  v. 
Gladstein    [N.    C]    55    S.   E.    371. 

64.  Especially  where  enforcement  misrlit 
be  enjoined  In  the  stqte  rendering-  the  judar- 
ment.  Levin  v.  Gladstein  [N.  C]  55  S.  E. 
S71. 

6.".  Could  only  be  taken  advantag'e  of  by 
a  plea,  in  abatement  in  the  orig-inal  action. 
El  Capitan  Land  &  Cattle  Co.  v.  Lees  [N.  M.] 
86  P.  924. 

66.  Not  the  statute  of  limitations  of  the 
state  rendering  the  judgment.  First  Nat. 
Bank  v.  Hazie,  27  R.  I.  190.  61  A.  171.  Under 
D.  C.  Code  §  1267,  an  action  may  be  main- 
tained in  the  District  of  Columbia,  unless 
such  action  is  barred  by  the  laws  of  the 
state  where  rendered  (McKay  v.  Bradley,  26 
App.  D.  C.  449),  the  three  year  period  pre- 
scribed by  §  1265  being  inapplicable  (Id.). 
A  statutory  bar  of  limitation  on  a  foreign 
judgment  completed  before  the  adoption  of 
the  code  is  one  of  the  "rights"  preserved 
by  §  1638,  providing  that  the  repeal  by  § 
1637  (31  Stat,  at  L.  1435,  c.  854)  of  any 
statute  shall  not  affect  any  "right"  accrued. 
Id. 

67.  .NOTE:  Enforcement  of  dormant 
judgment  in  sister  state:  "A  .iudgment  was 
obtained  against  the  testator  in  Kansas.  In 
an   action   thereon    brought   in    Rhode   Island 


against  his  executor,  the  defendant  pleaded 
that  the  testator  had  died  more  than  one 
year  previous,  and  that  the  action  was 
therefore  barred  under  Gen.  St.  Kan.  1901, 
§  4883.  Held,  that  in  an  action  on  a  judg- 
ment of  a  sister  state  the  lex  fori  governs 
rather  than  the  le.x  loci,  and  the  plaintiff 
may  accordingly  recover.  First  Nat.  Bank 
V.  Hazie,  27  R.  I.  190,  61  A.  171. 

A  state  has  power  to  prescribe  the  rem- 
edies w^hioh  it  will  allow  within  its  juris- 
diction. Tlie  statute  of  limitations  is  held 
to  affect  the  remedy  and  not  the  right,  and 
the  lex  fori  will  in  general  prevail.  McEl- 
moyle  v.  Cohen.  13  Pet.  fU.  S.]  312,  10  Law. 
Ed.  177.  But  when  a  judgment  is  barred  in 
the  jurisdiction  where  obtained,  the  rule  is 
somewhat  doubtful,  though  unquestionably 
a  state  may  allow  an  action  in  such  a  case. 
Miller  v.  Brenham,  68  N.  Y.  83.  Neverthe- 
less, as  the  whole  question  is  one  founded 
on  public  policy,  the  better  opinion,  which  is 
supported  by  the  weight  of  authority,  would 
appear  to  sustain  the  view  that  an  action 
on  a  judgment  barred  by  the  laws  of  the 
state  of  its  promulgation  should  not  be  al- 
lowed in  another  state,  as  it  would  seem  a 
mere  gratuity  for  a  sister  state  to  give  It 
greater  efficacy  than  its  home  tribunal.  St. 
Louis,  etc.,  Co.  v.  Jackson,  128  Mo.  119.  A 
judgment  barred  by  special  statute  apply- 
ing to  personal  representatives  of  a  deced- 
ent, as  in  the  case  at  hand,  is  a  dormant 
judgment  equally  with  one  barred  by  gen- 
eral statute.  Mawhinney  v.  Doane,  40  Kan. 
676.  The  result  reached  by  the  court  may 
be  supported,  however,  on  the  alternative 
holding  that  the  plea  did  not  bring  the  right 
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tific  forestry/*  the  state  has  an  interest  in  them  sufficient  to  enable  it  to  invoke 
the  aid  of  the  courts  for  the  protection  of  the  forests  thereon,'^  and  neither  the 
university'^^  nor  one  claiming  under  it  will  be  permitted  to  destroy  the  forests  with- 
out regard  to  the  interests  of  the  state  or  the  duties  undertaken  by  the  university 
upon  accepting  the  trust."  In  Massachusetts,  by  statute,  towns  have  an  interest  in 
shade  trees  in  public  places  sufficient  to  warrant  the  expenditure  of  public  money 
for  their  protection  and  preservation.'^^  The  Spanish  grant  of  1797  to  the  inhab- 
itants of  a  certain  district  in  Louisiana  of  the  right  to  cut  timber  on  certain  swamp 
land  near  that  district  was  intended  for  the  benefit  not  only  of  the  grantees  then 
living  but  of  their  successors  as  well,'^^  and  the  latter  may  prevent  the  unlawful 
cutting  of  timber  on  the  grant  by  a  stranger  thereto.^"  An  indictment  will  not  lie 
for  the  violation  of  regulations  made  by  the  executive  department  of  the  United 
States  government  for  the  protection  of  forest  reservations  where  such  violation  does 
not  constitute  an  offense  against  the  Federal  statute.^^ 

Statutes  directed  against  larceny  of  logs  have  been  enacted  in  many  states,^-  and 
penalties  have  been  provided  for  the  unlawful  cutting  of  the  trees  of  anotlier  against 


of  action  within  the  Kan.  limitation." — From 
19  TTarv.  L.  R.   137. 

68.     Leathe   v.    Thomas,    218    lU.    246,    75   N. 
E.   810.     Such  aUowance  does  not  violate  the  j 
full   faith   and   credit   clause,   though    not   al-  | 
lowed   in   the    state   rendering   the  .judgment,  i 
Id.  \ 

G!).  Cuykendall  v.  Doe,  129  Iowa  4  5-3,  105  ' 
N.   W.   698. 

70.  See   5  C.  L.  14  89. 

71.  SufRcient.  though  on  a  separate  paper,  | 
if  it  is  attached  and  specifically  refers  to  the 
preceding    copy.      Woodworth   v.    McKee,    126  I 
Iowa   714,    102  N.  W.   777.  I 

72.  Chapman  v.  Chapman  [Neb.]  104  N.  ! 
W.    880.  I 

73.  See    5    C.    L.    1489.  ! 

74.  Under  Laws  1898.  p.  230,  c.  122,  au-  ' 
thorizing  Cornell  University  to  acquire  at] 
the  expense  of  the  state  forest  lands  for 
the  purpose  of  conducting  experiments  in 
forestry,  etc.,  the  university  is  a  trustee 
of  the  lands  acquired  by  it  and  is  not  the 
absolute  owner  so  as  to  permit  it  to  dis- 
pose of  it  as  it  may  choose.  People  v. 
Brooklyn  Cooperage  Co.,  100  N.  Y.  S.  19.  The 
statute  is  constitutional,  the  appropriation 
being  assumed  not  to  be  in  aid  of  the  uni- 
versity v/ithin  Const,  art.  7,  §  1,  and  art.  8.  § 
9,  declaring  that  the  state's  credit  shall  not 
be  loaned  to  any  individual,  association  or 
corporation.      Id. 

7.J.  People  V.  Brooklyn  Cooperage  Co., 
100  N.   Y.   S.   19. 

76.  Though  Cornell  University,  under 
Laws  1898,  p.  230,  c.  122,  authorizing  it  to 
acquire  at  the  expense  of  the  state  forest 
lands  for  experiments  in  forestry,  is  vested 
with  discretion  as  to  the  manner  of  doing 
the  work  of  instruction  in  forestry,  it  may 
not  denude  the  forest  lands  acquired  and 
cut  or  permit  to  be  cut  thereon  timber  in 
such  quantities  as  to  destroy  the  forests 
without  regard  to  the  interests  of  the  state 
or  the  duties  undertaken  by  the  university 
■when  it  accepted  the  provisions  of  the  act. 
People  V.  Brooklyn  Cooperage  Co.,  100  N. 
Y.   S.   19. 

77.  Where  land  was  held  as  above  indi- 
cated, and  was  to  become  the  absolute  prop- 
erty of  the  state  after  30  years,  a  third  per- 


son who,  with  knowledge  of  the  limitations 
under  which  it  was  held,  contracted  with 
the  university  for  the  right  to  cut  tii.iber 
thereon  acquired  no  greater  rights  than  the 
university  had.  and  neither  he  nor  the  uni- 
versity could  denude  the  lands  without  any 
attempt  to  carry  on  the  work  of  scientific 
forestry.  People  v.  Brooklyn  Cooperage  Co.. 
100   N.   Y.    S.    19. 

78.  Town  could  reimburse  a  tree  warden 
who  bj'  mistake  as  to  his  duty  but  in  good 
faith  incurred  expense  in  an  unsuccessful 
attempt  to  protect  certain  trees  from  use  for 
the  support  of  guideboards.  Hixon  v.  In- 
habitants of  Sharon,  190  Mass.  347,  76  N.  E. 
909. 

70.  Richard  v.  Perrodin,  116  La.  440,  40 
So.  789. 

80.  The  grant  was  intended  only  for  the 
owners  of  prairie,,  or  high,  land  in  Bellevue. 
Richard  v.  Perrodin,  116  La.  440,  40  So.  789. 
The  land  surveyed  may  have  been  all  swamp 
at  the  time  of  the  grant  though  it  is  not  all 
swamp  at  present.  Id.  The  grant  was  suf- 
ficiently definite  to  enable  the  land  to  be 
located.  Id.  Defendant  held  not  entitled  to 
cut    timber    thereon..   Id. 

81.  The  provision  of  the  act  of  June  4, 
1S97,  c.  2,  30  Stat.  34  (U.  S.  Comp.  St.-  1901, 
p.  1540),  making  it  a  criminal  offense  to  vio- 
late any  rule  or  regulation  made  by  the  sec- 
retary of  the  interior  under  the  power  there- 
in conferred,  for  the  protection  of  forest  re- 
serves, is  an  attempted  delegation  of  legis- 
lative power,  and  an  indictment  will  not 
lie  for  pasturing  sheep  on  a  reservation  with- 
out a  permit  in  violation  of  a  regulation 
made  by  the  secrr'ary,  such  pasturing  not 
being  prohibited  by  any  statute  of  the  Unit- 
ed States.  United  States  v.  Matthews,  146  F. 
306. 

S3.  Under  a  statute  providing  that  in  a 
prosecution  for  the  larceny  of  logs  the  find- 
ing of  the  logs  in  possession  of  the  accused 
shall  be  presumptive  evidence  of  guilt,  the 
finding  of  marked  logs  in  the  possession  of 
defendant  does  not  of  itself  raise  a  pi-esump- 
tion  of  guilt.  Code  1897,  §  4836.  Ownership  and 
,  wrongful  taking  as  alleged  must  be  estab- 
lished as  in  other  prosecutions  for  larceny, 
and    then    possession    by    defendant    raises    a 
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his  concent.®^  An  owner  of  land  whose  growing  trees  have  been  destroyed  by  an- 
other may  sue  either  for  the  injury  to  the  land  or  for  the  value  of  the  trees.^*  The 
measure  of  damages  in  such  ease  is  treated  elsewhere.®^  Injunction  will  issue  in 
proper  cases  to  restrain  the  unlawful  cutting  or  removal  of  timber/*'  but  equity  has 
no  jurisdiction  to  grant  relief  for  an  unlawful  cutting  or  conversion  where  the  rem- 
edy is  adequate  at  law.^^ 

§  3.  Logs  and  luiuhering;  booms  and  floatage.^^ — Questions  involving  public 
and  private  rigJits  on  legally  navigable  wQters,^^  contracts  relating  to  sales  of  manu- 
factured lumber,^°  and  questions  concerning  the  measure  of  damages  for  breach  of 
timber  contracts,  are  discussed  in  sepfirate  articles. ^^ 

Growing  timber  is  a  part  of  the  realty^-  and  contrajcts  and  conveyances  relating 
thereto  are  governed  by  the  laws  applicable  to  contracts  concerning  that  kind  of 
property.^^     An  attempted  oral  conveyance  constitutes  a  mere  revocable  license  to 


presumption  analog-ous  to  that  arising  from 
the  possession  of  otlier  stolen  goods.  State 
V.  Loomis,  129  Iowa,  141,  105  N.  W.   397. 

S3.  Where  defendant's -employes  were  ig- 
norant of  plaintiff's  land  and  cut  tree.?  there- 
on in  defendant's  absence,  supposing  that 
they  belonged  to  defendant,  the  latter  was 
not  subject  to  the  penalty  Imposed  by  Rev. 
Code  1892,  §  4412,  providing  a  penalty  for 
cutting  .down  trees  without  the  consent  ot 
the  owner.  Smith  v.  Saucier  [Miss.]  40  So. 
328.  Where  defendant  was  not  shown  to 
have  authorized  or  consented  to  the  cutting 
of  plaintiff's  trees  by  defendant's  agent, 
he  was  not  liable  for  the  penalty  imposed 
by  Code  1896,  §  4137,  for  willfully  and  know- 
ingly cutting  the  trees  of  another.  Alabama 
Mineral  Land  Co.  v.  Lathrop-Hatton  Lumber 
Co.  [Ala.]  41  So.  952.  Indictment  cliarging 
accused  with  "maliciously"  cutting  timber 
from  the  lands  of  another  in  violation  of 
Acts  1897,  p.  257,  c.  106,  held  good,  after  ver- 
dict, as  against  objection  that  it  failed 
to  charge  that  the  removal  was  without  the 
consent  of  the  owner.  Whim  v.  State 
[Tenn.]  94  S.  W.  674.  In  an  action  to  re- 
cover for  a  wrongful  cutting  of  timber,  the 
fact  that  ■niaintift"'=  at  the  opening  of  the  trial 
waived  their  claim  under  the  statute  to 
treble  damages  did  not  necessitate  an  amend- 
ment to  the  complaint.  Gumaer  v.  White 
Pine  Lumber  Co.    [Idaho]    83   P.    771. 

84.  Galveston,  etc.,  R.  Co.  v.  Warnecke 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  746.  95 
S.  W.  600.  '^'here  one  sues  for  the  value 
of  fruit  trees  destroyed  by  a  fire  he  cannot 
recover  the  value  of  the  trees  when  attached 
to  the  soil,  for  he  has  not  sued  for  injury  to 
his   land.      Id. 

go.     See  Damages,   7  C.  L.   1029. 

86.  See,  also.  Injunction,  6  C.  L.  6.  Prop- 
er where  defendant  failed  to  remove  timber 
within  reasonable  time  as  authorized  by  a 
decree,  and  acqui-esced  in  plaintiff's  purchase 
thereof  and  erection  of  sawmill,  and  market 
value  of  timber  would  not  adequately  com- 
persate  plaintiff.  Hall  v.  Wellman  Lumber 
Co.  [Ark.]  94  S.  W.  43.  Held  error  to  dis- 
solve restraining  order  upon  defendant's 
bond  where  it  was  shown  plaintiff's  damages 
would  be  irreparable.  Wethington  v.  Bax- 
ter &  Co.,  124  Ga.  1024,  53  S.  E.  505.  Where 
defendants  acted  in  good  faith  and  had  prima 
facie  title  to  certain  land,  and  plaintiff  made 
no   claim   thereto,   it   was   error   for   the  court 


to  include  it  in  an  injunction  restraining  de- 
fendants from  cutting  timber  on  a  large 
body  of  land  claimed  by  plaintiff.  East  Lake 
Lumber  Co.  v.  East  Coast  Cedar  Co.  [N.  C] 
55  S.  E.  304.  In  a  suit  to  enjoin  the  cutting 
of  timber,  evidence  held  to  show  that  the 
land  in  controversy  was  contained  in  certain 
oflicial  surveys  as  contended  by  defendant. 
Taulbee  v.  Buckner's  Adm'r  [Ky.]  91  S.  W. 
734.  In  a  suit  to  enjoin  the  cutting  of  tim- 
ber by  alleged  trespassers  in  possession  of 
real  property,  plaintiff  must  recover  on  the 
strength  of  his  own  title,  as  in  ejectment, 
id.  Where  defendants  in  possession  derived 
title  from  the  heirs  of  a  former  ow^ner  and 
plaintiffs  had  neither  title  nor  possession, 
it  was  immaterial  whether  or  not  the  will 
of  such  former  owner  was  sufficiently  certi- 
fied to  render  a  copy  admissible  in  evidence. 
Id. 

87.  In  suit  by  the  United  States  for  wrong- 
ful cutting  and  conversion  of  timber  on  the 
public  domain,  the  fact  that  by  reason  of 
various  devices  resorted  to  by  defendants  it 
was  difficult  for  the  tlnited  States  to  prove 
its  case  did  not  give  equity  jiirisdiction. 
United  States  v.  Bitter  Root  Development 
Co.,  200  U.  S.  451,  50  Law.  Ed.  —  .  Nor 
could  relief  be  had  In  equity  on  the  the- 
ory that  defendants  were  trustees  ex  male- 
ficio  (Id.),  or  because  one  of  the  defendants 
was  the  executrix  of  the  principal  tort  feas- 
or whose  estate  was  solvent  (Id.),  or  on  the 
theory  that  since  the  wrongdoers  had 
been  granted  permits  to  cut  timber  from 
other  lands  a  case  was  made  for  an  account- 
ing (Id.).  Nor  could  multiplicity  of  suits 
be  relied  upon  to  sustain  the  bill.  Id.  The 
rule  that  the  proceeds  of  property  obtained 
by  theft  or  fraud  may  be  followed  in  a  suit 
in  equity  by  the  true  owner  into  the  hands 
of  the  voluntary  assignee  holding  in  bad 
fnitli  could  not  be  invoked  where  the  alle- 
gations failed  to  identify  a.ny  specific  proper- 
ty as  the  proceeds   of  the  timber  taken.     Id. 

88.  See   5   C.   L.    1490. 

89.  See    Navigable   Waters,    6   C.   L.    742. 
no.     See  Sales,  6  C.  L.  1320. 

91.     See  Damages,   7  C.  L.   1029. 

93.  See  Emblements  and  Natural  Prod- 
ucts, 5  C.  L.  1096.  Corbin  v.  Durden  [Ga.] 
55    S.    B.    30. 

93.  A  contract  for  the  sale  of  standing 
timber  is  within  the  meaning  of  the  statute 
of    frauds    and    must    be    in   writing.     Ives   v. 
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enter  upon  the  premises  and  cut  and  remove  the  growth/*  but  a  vendee  who  has  cut 
and  appropriated  timber  cannot  defend  an  action  for  the  purchase  price  on  tl.e 
ground  that  the  contract  was  oraL®° 

The  essential  elements  of  agreements  for  the  sale  or  removal  of  timber  depend 
upon  the  ordinary  principles  of  contract  law/^  including  those  in  regard  to  consid- 
eration®^ and  certainty.®*     Fraud  vitiates  the  contract  as  in  other  cases.'® 

The  usual  rules  of  interpretation  apply,  intention  being  the  primary  consider- 
ation.^    Though  the  authorities  are  somewhat  at  variance  on  the  question,"  con- 


Atlantic  &  N.  C.  R.  Co.  [N.  C]  55  S.  E.  74; 
Corbin  v.  Durden  [Ga.]  55  S.  E.  30.  A  re- 
ceipt, "Received  of  C  $50  as  part  payment 
on  D  and  B  tracts  of  timber,"  signed  by  the 
vendor,  does  not  comply  witli  tlie  statute 
of  frauds  because  of  the  omission  of  tlie  pur- 
chase price.  The  partial  payment  unaccom- 
panied by  possession  did  not  save  it  from  the 
statute.  Id.  A  contract  for  the  cutting  of 
timber  into  cord  wood  is  not  vifithin  the 
statute.  Ives  v.  Atlantic  &  N.  C.  R.  Co.  [N. 
C]  55  S.  E.  74.  In  a  suit  to  compel  perform- 
ance of  a  contract  to  sell  timber,  it  was 
immaterial  that  the  memorandum  was  not 
signed  by  plaintiff.  Dennis  Simmons  Lum- 
ber Co.  v.  Corey,  140  N.  C.  462.  53  S.  E.  300. 
See,    also.   Frauds,   Statute   of,   5  C.  L.   1550. 

94.  Parol  sale  authorizing  entry  and  cut- 
ting and  providing  that  product  should  be 
divided  between  owner  and  buyer  held  rev- 
ocable at  pleasure  of  owner  except  as  to 
timber  cut.  Colby-Hinkley  Co.  v.  Jordan 
[Ala.]  41  So.  962.  One  is  not  liable  as  for 
breach  of  contract  for  failure  to  proceed 
with  the  performance  of  an  oral  agreement 
which  legally  gives  him  only  a  revocable 
license  to  enter  upon  and  cut  timber  upon 
the   lands   of  another.     Id. 

95.  Alford  Bros.  v.  Williams  [Tex.  Civ. 
App.]    14    Tex.    Ct.    Rep.    778,    91    S.    W.    636. 

96.  See  Contracts,   7    C.  L.   761. 

97.  Plaintiffs'  surrender  of  privilege  of 
running  their  own  logs  in  a  river  held  con- 
sideration for  defendant's  agreement  to  boom 
and  sort  plaintiffs'  logs.  Nester  v.  Diamond 
Match   Co.    [C.   C.   A.]    143    F.    72. 

98.  A  contract  conveying  standing  timber 
containing  no  clause  limiting  the  time  with- 
in which  it  must  be  removed  and  authoriz- 
ing the  grantor  upon  clearing  any  of  the 
land  to  deaden  the  trees  on  the  cleared 
land  after  five  years  upon  giving  notice  is 
not  void  for  uncertainty,  but  is  an  absolute 
conveyance  of  the  timber,  and  the  grantor 
cannot  restrain  the  grantee  from  removing 
the  timber  within  the  proper  time.  Woody 
V.  Interment  Iron  &  Timber  Co.  [N.  C]  53 
S.  E.   853. 

99.  Where  the  sellers  of  timber  assured 
the  buyers  that  they  had  had  the  timber 
carefully  estimated  and  such  estimate  show- 
ed- a  certain  number  of  feet,  such  represen- 
tations were  not  mere  matters  of  opinion, 
and  the  buyers  having  manufactured  and 
sold  the  timber,  could  counterclaim  damages 
where  the  representations  were  fraudulent. 
May  v.  Loomis,  140  N.  C.  350,  52  S.  E.  728. 
See,  also.  Fraud  and  Undue  Influence,  5  C. 
L.  1541.  Where  in  an  action  to  recover  for 
cutting  timber  there  was  evidence  from 
which  fraud  or  mistake  in  defendant's  scal- 
ing might  have  been  inferred,  it  was  not 
error  to  submit  to  the  jury  the  question  of 


fraud  or  mistake.  Peterson  v.  Reichel 
[Mich.]  12  Det.  Leg.  N.  988,  106  N.  W.  877. 
1.  The  term  "timber"  has  a  variable  mean- 
ing depending  upon  the  connection  in  which 
it  is  used  and  sometimes  upon  the  occupa- 
tion of  the  person  using  it.  Pennington  v. 
Avera.  124  Ga.  147,  52  S.  E.  324.  Where  the 
contract  was  for  timber  for  saTtiiiill  i»ur- 
po.ses  and  the  buj'er  was  a  sawmill  man, 
lield,  taking  the  contract  as  a  whole,  only 
such  portions  of  the  trees  as  were  capable 
of  being  sawed  into  lumber  passed  by  the 
contract.  Id.  The  term  "mercliantable  tim- 
ber" means  "fit  for  market,"  "of  such  a  qual- 
ity as  will  bring  the  ordinary  market  price." 
Liston  V.  Chapman  &  Dewey  Lumber  Co. 
[Ark.]  91  S.  W.  27.  Under  a  contract  for 
the  sale  of  timber  of  a  certain  diameter,  the 
diameter  is  determined  by  mea.siireiiient  at 
the  stump.  Strother  v.  American  Cooperage 
Co.,  116  Mo.  App.  518,  92  S.  W.  758.  A  clause 
providing  that  a  certain  price  per  thousand 
feet  should  be  paid  for  all  the  "timber  so 
cut  on  said  land"  did  not  show  that  the 
timber  should  be  measured  at  the  top  but 
referred  to  measurement  after  the  cutting. 
Id.  A  contract  for  timber  "that  will  meas- 
ure 12  inches  at  the  stump"  should  be  con- 
strued as  a  conveyance  of  all  the  timber  that 
would  measure  12  inches  "or  more"  at  the 
stump.  Dennis  Simmons  Lumber  Co.  v.  Cor- 
ey, 140  N.  C.  462.  53  S.  E.  300.  In  an  action 
to  recover  for  sorting  logs  where  the  ques- 
tion was  what  was  meant  by  "sortins,"  a  ques- 
tion asked  by  defendant  as  to  whether  plain- 
tiff "expected  to  sort  and  separate  all  the 
different  batches  of  logs"  was  not  designed 
to  aid  in  the  interpretation  of  the  contract. 
McGuire  v.  J.  Neils  Lumber  Co.  [Minn.]  107 
N.  W.  130.  Plaintiff  undertook  by  a  first 
contract  to  drive  and  "deliver  certain  logs 
clean  and  separate  from  logs  of  other  par- 
ties, and  by  a  second  to  Hoat,  drive,  ami  sort 
in  separate  booms  other  Iwgs.  Held  to 
"sort"  meant  to  separate  the  logs,  and  the 
two  causes  of  action  arising  on  the  contracts 
were  practically  identical  as  to  what  was 
to  be  done  under  each.  Id.  Evidence  held 
insufficient  to  sustain  defendants'  contention 
as  to  the  location  of  the  boundary  of  a  tract 
of  land  on  which  they  had  bought  the  stand- 
ing timber  from  plaintiff.  Preston  v.  McNeil 
Lumber  Co.,  145  F.  683.  Where  a  vendor  of  tim- 
ber to  be  cut  into  ties  agreed  to  refund  the  dif- 
ference between  $800  paid  him  and  the  value 
of  ties  cut  at  five  cents  each,  the  vendee  was 
entitled  to  recover  the  difference  whether 
the  shortage  in  the  ties  was  due  to  a  lack  of 
timber  or  whether  he  was  prevented  by  the 
vendor  from  cutting  the  timber  during  the 
time  specified  in  the  contract.  Hilton  V. 
Taylor  [Ala.]  40  So.  273. 
2.     See   6   C.   L.    1491. 
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tracts  for  the  sale  of  timber  to  be  removed  within  a  specified  time  are  generally 
construed  as  sales  of  only  so  many  treas  as  the  vendee  removes  within  the  time  des- 
ignated.^ If  no  time  is  fixed  for  its  removal,  the  vendee  has  a  reasonable  time  for 
that  purpose.*  What  is  a  reasonable  time  depends  upon  the  circumstances  of  each 
particular  case  at  the  time  of  the  execution  of  the  contract.^  A  witness  will  not  be 
allowed  to  give  his  opinion  as  to  what  is  a  reasonable  time,"  nor  can  the  court  ordi- 
narily determine  that  fact  as  a  matter  of  law.'^ 

Questions  of  performance-^  and  waiver^  are  governed  by  the  ordinary  rules. 
The  parties  generally  agree  upon  some  person  to  do  the  scaling.^"    Wliere  a  contract 


3.  See  28  A.  &  E.  Enc.  Law  [2nd  Ed.]  541. 
Where  the  contract  provided  that  the  gran- 
tee "shall  cut  and  remove  said  timber"  on  or 
before  a  specified  date,  timber  remaining- 
uncut  after  that  date  reverted  to  the  grantor 
though  there  were  no  words  of  reversion  in 
the  contract.  Bennett  v.  Vinton  Lumber  Co., 
28  Pa.  Super.  Ct.  495.  A  contract  of  sale  of 
timber  with  the  right  of  removal  within  a 
specified  term  passes  a  present  estate  in  the 
timber  defeasible  as  to  timber  not  cut  with- 
in the  term.  Dennis  Simmons  Lumber  Co. 
v.  Corey,  140  N.  C.  462.  53  S.  E.  300.  Where 
defendants  had  agreed  to  execute  "a  lease 
for  said  timber"  upon  payment  therefor  with- 
in five  years,  plaintiff  was  entitled  to  a  con- 
veyance   of    the    timber.     Id. 

4.  Listen  V.  Chapman  &  D.  Lumber  Co. 
[Ark.]  91  S.  W.  27;  Carson  v.  Throe  States 
Lumber  Co.  [Tenn.]  91  S.  W.  53.  Wliere  a 
consent  decree  in  chancery  authorized  de- 
fendant to  remove  the  timber  from  certain 
land,  he  was  required  to  do  so  within  a  rea- 
sonable time.  Hall  v.  Wellman  Lumber  Co. 
[Ark.]    94    S.    W.    4  3. 

5.  Brinson  &  Co.  v.  Kirkland,  122  Ga.  486, 
50  S.  E.  369;  Listen  v.  Chapman  &  D.  Lum- 
ber Co.  [Ark.]  91  S.  W.  27.  What  is  a  rea- 
sonable time  is  a  mixed  question  of  la^v  and 
fact,  and  in  its  determination,  the  condi- 
tion of  the  land,  whether  overflowed  or  not, 
and.  if  ovcrfiowed,  the  effect  of  an  overflow 
in  aiding  or  hindering  removal,  the  nu'Tiber 
of  trees  standing  at  the  time  of  the  contract, 
and  the  facilities  under  the  contract  of  the 
grantees  for  cutting  and  removing  the  tim- 
ber, should  be  taken  into  consideration.  Car- 
son v.  Three  States  Lumber  Co.  [Tenn.]  91 
S.  W.  53.  L'nder  the  evidence  ten  years  hold 
a  reasonable  time.  Id.  Where  one,  after 
giving  a"  deed  of  standing  timber  fixing  no 
time  for  removing  it  executed  a  deed  of  the 
land  to  another  "subject  to  the  timber  deed." 
only  the  time  subsequent  to  the  execution 
of  the  second  deed  should  be  considered  in 
determining  what  constituted  a  reasonable 
time  for  the  removal  of  the  timber  as  be- 
tween the  two  grantees.  Liston  v.  Chapman 
&  D.  Lumber  Co.  [Ark.]  91  S.  V^^  27.  Where 
one  produces  the  oldest  recorded  deed  con- 
veying timber  privileges,  the  burden  is  on 
the  opposite  party  to  sliOAV  that  such  interest 
has  terminated  by  submitting  proof  from 
which  the  jury  may  determine  what  was  a 
reasonable  time  for  cutting  and  removing 
the  timber.  Brinson  &  Co.  v.  Kirkland,  122 
Ga.  486,  50  S.  E.  369.  In  the  absence  of 
such  proof  the  court  properly  directed  a 
A'erdict  for  the  holder  of  the  oldest  deed.     Id. 

6.  Brinson  &  Co.  v.  Kirkland,  122  Ga. 
486,    50    S.    E.    369. 


7.  Except  where  the  period  Is  very  short 
or  very  long,  the  court  cannot  determine 
as  a  matter  of  law  whether  a  reasonable  time 
lias  expired.  Brinson  &  Co.  v.  Kirkland,  122 
Ga.    486,    50   S.    E.    369. 

8.  See,  also.  Contracts,  7  C.  L.  761.  After 
the  execution  of  a  contract  by  which  plain- 
tiff was  to  sort  certain  logs,  defendant 
l^ought  all  other  logs  with  which  the  logs 
mentioned  in  the  contract  were  commingled 
and  after  plaintiff  had  sorted  some  of  the 
logs  defendant  notified  him  not  to  sort  any 
more.  Held  this  was  a  case  of  gratuitously 
as.sisted  and  beueficial  itcrforiiiauce,  not  of 
impossibility  of  performance  or  renunciation, 
and  plaintiff  was  entitled  to  recover  the 
contract  nrice,  McGuire  v.  Neils  Lum- 
ber Co.  [Minn.]  107  N.  W.  130.  Where 
the  failure  to  boom  logs  lay  not  in 
defendant's  failure  to  put  the  logs  in- 
to the  boom,  but  in  its  failure  to  run  them 
down  where  they  could  be  put  into  the  boom 
because  defendant  used  the  river  above  the 
sorting  gaps  as  a  storage  pond  for  its  own 
logs,  it  was  no  defense  tliat  the  boom  was  o£ 
insuHioient  capacity  to  contain  the  logs  which 
plaintiffs  placed  in  the  river.  Nester  v.  Dia- 
mond Match  Co.  [C.  C.  A.]  143  F.  72.  In 
an  action  for  cutting  timber  not  authorized 
by  a  contract,  for  "down  timber"  not  cut 
and  decayed,  and  for  accnuntina-  fr>r  1^^-^ 
cut  under  the  contract,  evidence  held  suffi- 
cient to  sustain  findings  for  plaintiff  as  to 
the  first  two  claims  but  insufficient  to  show 
that  defendant  had  failed  to  account  for  logs 
cut  under  the  contract.  Hammond  Signer 
Tie  Co.  V.  Zwolle  Lumber  Co.,  115  La.  750, 
40  So.  34.  In  action  to  recover  for  cut- 
ting saw  logs,  verdict  for  plaintiff  held 
sustained  by  the  evidence,  and  the  calcula- 
tion of  its  amount  reasonable  in  view  of  the 
testimony  as  to  the  terms  of  the  contract 
and  its  performance.  Graves  v.  Bonness 
[Minn.]  107  N.  W.  163.  Where  by  a  contract 
for  the  sale  of  timber  plaintiff  reserved  to 
himself  the  timber  on  a  certain  tract  of 
land  and  promised  to  compensate  defendants 
therefor,  evidence  held  to  show  that  defend- 
ants had  been  compensated.  Preston  v.  Mc- 
Xcil    Lumber   Co.,    145    F'.    683. 

O.  Plaintiffs  held  to  have  waived  a  pro- 
vision in  a  logging  contract  requiring  de- 
fendant to  do  the  work  during  the  first  of 
two  seasons  unless  notified  by  a  certain 
date,  where  after  that  date  they  notified  de- 
fendant not  to  commence  until  arrangements 
could  be  made  for  the  transportation  of 
the  timber.  Mueller  v.  Cook,  126  Wis.  504, 
105    N.    W.    1054. 

10.  In  an  action  to  recover  for  cutting  tim- 
ber   at    a    certain    price    per    thousand,    the 
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for  the  sale  of  real  estate  provides  that  no  timber  shall  he  cut  or  removed  from  the 
ground  until  the  contract  has  been  complied  with,  the  purchaser  has  no  power  to  sell 
tlie  timber  and  give  permission  to  remove  it  until  the  contract  is  fully  completed.^^ 
Under  a  conveyance  of  standing  timber  by  which  the  landowner  retains  the  remain- 
ing interest  in  the  land,  neither  he  nor  his  grantee  has  actual  or  constructive  pos- 
session of  the  trees  until  the  grantee  actually  engages  in  felling  them.^^ 

The  practice  of  a  log  driving  company  of  having  two  or  more  drives  to  insure 
greaier  expedition  in  driving  logs  to  their  destination  is  a  reasonable  one,^^  and 
where  a  company  is  authorized  by  its  charter  to  make  assessments  according  to  the 
actual  cost  -of  driving,  it  may  establish  different  rates  for  the  different  drives.^* 
Where  two  separate  drives  are  started  from  a  given  point  at  different  times,  the  fact 
that  owing  to  high  water  the  second  one  overtakes  the  first  does  not  make  it  part  of 
the  first  drive."  A  public  driver  of  logs  is  bound  to  anticipate  and  guard  against 
common  and  frequent  freshets"  or  other  climatic  changes  by  performing  the  work 
without  unnecessary  delay.^^  Where  a  corporation  contracts  with  a  public  log  driv- 
ing company  to  do  its  log  driving  and  the  contract  is  confirmed  by  legislative  enact- 
ment, privity  of  contract  between  an  owner  of  logs  and  such  corporation  is  not  essen- 
tial to  the  maintenance  of  an  action  by  the  former  against  the  latter  for  negligence 
in  the  driving  of  logs.^^  In  such  case  the  driving  is  done  not  only  in  performance 
of  the  contract  but  also  in  the  exercise  of  the  powers  conferred  by  the  state  which 
carry  with  them  the  duty  of  using  ordinary  care  and  diligence.^® 

In  many  jurisdictions  boom  companies  organized  as  provided  by  statute  are 
quasi  public  corporations,^"  and,  where  required  to  file  maps  of  location  showing  the 
territory  proposed  to  be  appropriated,  their  rights  upon  such  filing  are  analogous  to 
those  acquired  by  railroads  upon  the  filing  of  their  locations,-^  and  they  may  pre- 
vent by  injunction  other  companies  from  afterwards  adopting  and  using  conflicting 
locations.^-     A  company  is  required  to  construct  only  such  works  as  are  necessary 


amount  of  logs  to  be  determined  by  a  scaler 
to  be  agreed  upon,  evidence  held  to  warrant 
submission  to  the  jury  of  the  question 
whether  plaintiff  acquiesced  in  the  selec- 
tion of  the  person  who  made  the  scale. 
Peterson  v.  Reichel  [Mich.]  12  Det.  Leg.  N. 
9S8.  106  N.  W.  877.  Evidence  held  to  sus- 
tain finding  that  the  parties  to  a  contract 
for  the  sale  of  logs  did  not  agree  that  the 
scale  by  the  surveyor  general  should  con- 
clusively bind  the  parties  as  to  the  quanti- 
ty of  logs  delivered.  Nelson  v.  Betcher 
Lumber  Co.,   96   Minn.   76,   104   N.   V^^   833. 

11.  Gumaer  v.  White  Pine  Lumber  Co. 
•[Idaho]    83  P.   771. 

12.  Law  court  in  issuing  writ  of  posses- 
sion in  ejectment  could  not  guard  interest 
of  grantee.      King  v.   Davis,    137   F.    222. 

13.  14.  Mattawamkeag  Log  Driving  Co. 
V.   Byron    [Me.]    63  A.  913. 

15.  \\'here  first  could  not  be  sent  along 
on  account  of  too  high  water  below.  De- 
fendant required  to  pay  the  second  drive 
rate.  Mattawamkeag  Log  Driving  Co.  v. 
Byron    [Me.]    63    A.    913. 

16.  Loss  of  logs  could  not  be  attributed  to 
magnitude  of  fresliets  where  the  logs  would 
have  been  lost  during  any  ordinary  freshet 
in  the  condition  in  which  they  were  left. 
Marsh  v.  Great  Northern  Paper  Co.  [Me.]  64 
A.    844. 

17.  Defendant's  delay  held  the  proximate 
cause  of  loss  of  logs,  though  after  such  de- 
lay   a    severe    drought,    earlv    freezing,    and 


freshets  prevented  further  work  and  resulted 
in  the  logs  being  lost.  Marsh  v.  Great 
Northern  Paper  Co.   [Me.]   64  A.  844. 

18.  By  accepting  the  legislative  act  by 
undertaking  to  drive  the  logs,  defendant 
came  under  a  duty  to  the  public  including 
plaintiff.  Marsh  v.  Great  Northern  Paper  Co. 
'[Me.]  64  A.  844.  The  duty  was  coextensive 
with  the  contract  but  independent  of  it.     Id. 

19.  Evidence  held  sufficient  to  support 
verdict  for  plaintiff  for  unreasonable  delay 
resulting  in  loss  of  the  logs  by  a  winter 
freshet  carrying  them  out  to  sea.  Marsh  v. 
Great  Northern   Paper  Co.    [Me.]    64  A.   844. 

20.  Under  1  Ballinger's  Ann.  Codes  & 
St.  §§  4378-4394,  requiring  them  to  file  maps 
of  location  and  perform  services  for  all  per- 
sons requesting  the  same.  Nicomen  Boom 
Co.  v.  North  Shore  Boom  &  Driving  Co.,  40 
Wash.    315,    82    P.    412: 

£1.  Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving  Co.,  40  Wash.  315,  82  P. 
412. 

2S.  Mobile  Ballinger's  Ann.  Codes  &  St. 
§§  4378-4394,  providing  for  the  organization 
of  boom  companies,  contemplate  the  exist- 
ence of  more  than  one  boom  on  the  same 
river,  the  fact  that  a  single  boom  company 
acquires  practical  monopoly  of  the  boom 
business  on  a  river  does  not  deprive  it  of 
protection  against  interference  with  its  lo- 
cation by  another  company  where  the  avail- 
able extent  of  the  river  will  not  reasonably 
permit     the     opeiation     of     more     than     one 
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for  the  existing  demands  of  its  business  and  may  use  the  balance  of  its  territory 
Avhen  needed,-^  hence  a  mere  temjjorary  noniiser  of  a  portion  of  its  location  is  not 
an  abandonment  thereof.  The  question  of  diligence  in  constrnction  must  depend 
upon  the  particular  circumstances  of  a  given  case.-*  A  statute  providing  that  after 
the  failure  of  a  boom  company  for  one  year  to  use  property  acquired  by  eminent 
Ylomain  such  property  shall  revert  to  the  original  owner  does  not  apply  to  property 
acquired  by  pureliase.-"  nor  to  lands  acquired  for  future  needs  but  which  has  never 
been  used  for  booming  purposes. -° 

In  an  action  to  recover  for  timber  removed  from  land  under  an  alleged  contract 
with  plaintitf,  any  one  claiming  an  interest  in  the  timber  is  properly  made  a  partv 
defendant.-^  In  actions  for  a  wrongful  cutting  of  timber  or  on  contracts  relating 
thereto,  the  ordinary  rules  of  pleading-^  and  evidence  apply.'^  Where  the  contract 
is  unambiguous,  parol  evidence  is  inadmissible  to  explain  or  qualify  it.^"  The  testi- 
mony of  a  lumber  inspector  who  has  made  only  a  loose  measurement  of  a  small 
portion  of  a  given  number  of  logs  is  inadmissible  to  show  the  number  of  feet  in  all 
the  logs.^^  "\niere  a  statute  makes  presumptive  evidence  the  certificate  of  an  in- 
spector as  to  the  quantity  of  lumber  in  timber  measured  by  him,  his  certificate  is 
properly  admitted  after  a  proper  identification/-  but  when  it  appears  that  no  real 
scalement  or  measurement  was  in  fact  made  as  required  by  the  statute,'^  it  becomes 
the  duty  of  the  court  to  strike  the  certificate^*  and  exclude  its  contents  from  the* 


boom  company  thereon.  Nicomen  Boom  Co. 
V.  North  Shore  Boom  &  Driving  Co.,  40  Wash. 
315,   82  P.   412. 

23.  Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving-  Co.,  40  Wash,  315,  82  P. 
412. 

24.  Plaintiff  not  guilty  of  lack  of  dili- 
gence. Nicomen  Boom  Co.  v.  North  Shore 
Boom  &  Driving  Co.,  40  Wash.  315,  82  P. 
412. 

25.  See  Eminent  Domain,  7  C.  L.  1276. 
Nicomen  Boom  Co.  v.  North  Shore  Boom 
&  Driving  Co.,  40  Wash.   315,   82  P.  412. 

26.  Nicomen  Boom  Co.  v.  North  Sliore 
Boom  &  Driving  Co.,  40  Wash.  315,  82  P. 
412. 

27.  Where  party  made  defendant  claim- 
ed an  interest  in  the  land.  Alford  Bros.  v. 
"Williams  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
778,    91    S.   W.    636. 

28.  See  Pleading,  6  C.  L,.  1008.  Complaint 
charging  defendants  with  cutting  other  trees 
than  those  sold  to  them  held  sufTiciently 
met  by  answer  that  defendants  cut  and  re- 
moved only  trees  which  they  had  purchased 
of  plaintiff  as  against  objection  that  com- 
plaint was  based  on  a  written  contract  and 
answer  on  an  oral  one  witliout  mention  of 
the  written  one.  Doell  v.  Schrier,  36  Ind. 
App.  253,  75  N.  E.  600.  Complaint  held  to 
show  breach  of  defendant's  contract  to  boom 
and  sort  plaintiff's  logs  where  it  stated  that 
defendant  did  not  boom  and  sort  the  logs 
with  reasonable  dispatch  as  agreed  and 
that  defendant  monopolized  the  river  with 
its  own  logs  whereby  plaintiff's  logs  be- 
came rotten  and  worm-eaten,  as  against 
objection  that  it  stated  mere  conclusions. 
Nester  v.  Diamond  Match  Co.  [C.  C.  A.]  143 
F.    72. 

29.  See  Evidence,  5  C.  L..  1301.  Where 
plaintiff  in  an  action  to  recover  for  cutting 
timber  claimed  that  defendant's  scale  was 
incorrect  and  sought  to  correct  it  by  proof 
of  a  scale  made  by  himself,  his  testimony  as 


to  his  experience,  etc.,  held  to  justify  the 
admission  in  evidence  of  the  scale  made  by 
him.  Peterson  v.  Reichel  [Mich.]  12  Det. 
Leg.  N.  988.  106  N.  W.  877.  In  an  action  to 
recover  for  breach  of  a  contract  where- 
by plaintiff  was  to  cut  and  deliver  timber 
to  defendant,  the  testimony  of  a  witness 
that  he  loaned  the  plaintiff  money  to  en- 
able him  to  fulfill  the  contract  was  admis- 
sible on  the  is.=ue  of  plaintiff's  ability  and 
readiness  to  perform  on  his  part.  Ives  v. 
Atlantic  &  N.  C.  R.  Co.  [N.  C]  55  S.  E.  74. 
That  the  effect  of  admitting  the  evidence 
would  make  the  witness  the  real  plaintiff 
was  no  valid  objection.  Id.  Verdict  for 
plaintiff  in  an  action  on  a  contract  whereby 
defendant  was  to  saw  and  sell  certain  tim- 
ber and  pay  plaintiff  part  of  the  proceeds, 
when  paid  by  the  purchasers,  held  witliout 
evidence  to  support  it  where  there  w*s 
nothing  to  show  that  defendant  had  been 
paid.  Bruce  v.  Dickerson,  124  Ga.  928,  53 
S.    E.    454. 

30.  Parol  evidence  that  all  trees  of  the 
diameter  called  for  were  hollow  at  the  butt 
was  inadmissible.  Strother  v.  American 
Cooperage  Co.,  116  Mo.  App.  018,  92  S.  W. 
758.  Where  the  contract  properly  construed 
was  unambiguous,  parol  evidence  was  inad- 
missible to  show  that  the  parties  intended 
that  the  limbs  and  tops  of  the  trees  were  to 
pass  under  it  as  well  as  such  portions  as 
were  capable  of  being  sawed  into  lun-.*Ter. 
Pennington  v.  Avera.  124  Ga.  147,  52  S.  E.  324. 

31.  Especially  where  logs  were  in  exist- 
ence. Hurst  V.  Webster  Mfg.  Co.  [Wis.] 
107  N.   W.    666. 

SZ.  Hurst  v.  Webster  Mfg.  Co.  [Wis.] 
107    N.    W.    666. 

33.  Where  the  inspector  measured  only 
ona-third  of  the  logs  and  multiplied  the 
average  of  that  third  by  the  whole  number 
of  logs,  tliere  was  no  "scalement  or  meas- 
urement" within  Rev.  St.  1898,  §  1735,  requir- 
ing the  inspector  to  give  a  certificate  show- 
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jury."^  The  facts  being  undisputed,  the  question  of  whether  a  scale  was  made  by 
an  inspector  in  accordance  with  the  statute  is  for  the  court.^*' 

Liens.^' — A  sawmill  comes  within  tlio  provisions  of  a  statute  giving  a  lien  on 
any  mill  and  its  products  for  labor  performed  thereat/^  but  one  who  hauls  logs  to 
a  sawmiirwith  his  own  teams  at  a  certain  price  per  thousand  feet  is  not  a  "laborer" 
within  the  meaning  of  the  Texas  statute.^^  In  New  York  a  logger  has  no  lien  on  logs 
for  cutting  and  hauling  them  to  a  sawmill.*"  The  assertion  of  a  lien  for  specific 
work  bars  a  lien  for  other  work  not  specified.*^ 

Liens  for  boomage  charges  are  provided  by  statute  in  many  states.*^  Under  a 
statute  creating  a  lien  in  favor  of  a  boom  company  on  all  logs  with  reference  to 
which  services  are  performed,  the  lien  is  not  waived  by  the  surrender  of  a  portion  of 
the  lo;s  handled  during  the  season  but  may  be  enforced  as  an  entirety  against  the 
remaining  portion.*^ 

Forfeitures,  see  latest  topical  index. 

FORGERY. 

Elements  of  ojfense.** — To  constitute  forgery  the  instrument  alleged  to  have 
been  forged  must  be  one  of  a  class  capable  of  being  the  basis  of  some  right  or  lia- 
bility,*^ and  must  be  valid  on  its  face,*®  but  it  is  generally  held  sufficient  if  these 


Ing-  the  number  of  feet  of  lurnber  in  the  logs 
scnlf-d.  Hnrst  V.  Webster  Mfg.  Co.  [Wis. J 
107  N.  W.   666. 

34.  Hurst  V.  Webster  Mfg-.  Co.  [Wis.] 
107   N.   W    666. 

S.5.  Error  to  inform  jury  of  number  of 
feet  shown  by  the  certificate  after  it  was 
stricken.  Hurst  v.  Webster  Mfg.  Co.  [Wis.] 
107   N.   W.    666. 

36.  Error  to  leave  to  jury  whether  In- 
spector had  marie  a  "technical  scale"  as  per 
the  stntute  requiring  him  to  give  the  owner 
a  certificate  of  tlie  amount  of  lumber  con- 
tained in  logs  after  scaling.  Hui'st  v.  Web- 
ster  Mfg.    Co.    [Wis.]    107   N.   W.   666. 

37.  See   5  C.  L..    1497. 

35.  Sayles'  Ann.  Civ.  St.  18ft7,  art.  3339a. 
Sparks  v.  Crescent  Lumber  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  672.  89  S.  W.  423. 
Lien  claims  of  certain  laborers  held  filed 
within  30  days  after  the  indebtedness  "ac- 
crued"   as    required    by    the    statute.     Id. 

30.  Sayles'  Ann.  Civ.  St.  1S97,  art.  3339a. 
Sparks  v.  Crescent  Lumber  Co.  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    672,    89    S.    W.    423. 

40.  Neither  at  common  law  nor  by  stat- 
ute.     Brnckptt  v.  Pierson,  99  N.  Y.  S.  770. 

41.  See  Liens.  6  C.  L.  451.  One  who  in 
his  notice  of  lien  and  in  his  pleading  as- 
serts a  lien  for  cutting  and  hauling  logs 
is  rot  entitled  to  a  lien  for  sawing  them  in- 
fo lumber.  Brackett  v.  Pierson,  99  N.  Y  S 
770. 

4".  defendant  held  to  have  been  organiz- 
ed for  the  purpose  of  improving  a  ri\'^r,  fa- 
cil'tnting  the  driving  of  logs  thereon  by  lo- 
cati»  g  thereon  booms,  etc.,  and  carrying  on 
the  business  of  sorting,  booming,  etc.,  logs, 
so  as  to  entitle  it  to  the  lien  provided  for 
by  c.  2^1,  p.  350,  Gen.  L.  1889.  International 
Boom  Co.  V.  Rainy  Lake  River  Boom  Corp. 
[Minn.l  107  N.  W.  735.  disfg  Northwestern 
Imp.  &  Boom  Co.  v.  O'Brien,  75  Minn.  335, 
77  N.  W.  989.     The  erection  of  dams,  booms, 


etc.,  incident  to  the  driving  of  logs,  must  be 
treated  as  an  improvement  in  the  river  with- 
in the  meaning  of  the  statute.  Id.  The 
T'iver  was  in  need  of  improvements  of  this 
character  where  without  them  the  logs  would 
pot  have  been  intercepted  but  would  have 
floated  away  by  the  wind  and  been  lost  to 
the  owners.  Id.  The  validity  of  the  stat- 
ute as  applied  to  the  particular  stream  of 
water,  which  is  an  international  boundary, 
wa^;  not  involved  where  the  services  for  which 
defendant  claimed  a  lien  were  performed 
under  a  contract  with  plaintiff.  Id.  Evi- 
dence held  to  show  a  contract  pursuant  to 
wliich  defendant  sorted  and  handled  plain- 
tiffs logs,  and  that  it  was  entitled  to  a  rea- 
sonable compensation  therefor  so  as  to  en- 
title it  to  a  lien  on  the  logs,  and  to  keep 
possession  thereof  until  the  claim  was  paid. 
Id. 

43.  Under  c.  221.  p.  350,  Gen.  L.  1889.  In- 
ternational Boom  Co.  V.  Rainy  Lake  River 
Boom  Corp.    [Minn.]    107   N.   W.   735. 

44.  See    5    C.    Li    1498. 

45.  That  after  M  had  obtained  judgment 
against  defendant  on  a  note  he  attempted  to 
pass  to  the  justice  a  receipt  of  M  to  defend- 
ant antedating  the  note  and  judgment,  which 
receipt  had  been  raised  from  $10  to  $20,  did 
not  render  defendant  guilty  of  forgery  as  it 
could  not  change  the  fi.nancial  status  of 
either  party  or  affect  property.  Knezek  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  767. 
90  S.  W.  1099.  A  properly  dated  instrument 
as  follows:  "L.  Ratcliff  pay  to  Edd  Shaw  or 
order  $17.  Seventeen  dollars.  J.  H.  Free- 
man"-— is  made  the  subject  of  forgery  under 
Gen.  St.  1901,  §  2122,  and  an  information 
charging  the  false  making  of  such  instru- 
ment Avith  intent  to  defraud,  without  the 
allegation  of  any  extraneous  facts,  charges 
the  crime  defined  by  said  section.  State  v. 
Shaw,  72  Kan.  81,  82  P.  587.  A  clice^t  pay- 
able to  maker  or  order  cannot   be   made  the 
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facts  appear.*^  Forgery  may  be  committed  by  typewriting  an  instrument,*^  but  in 
Texas  one  may  not  be  prosecuted  for  forgery  for  printing  a  name  unless  the  signature 
resembles  manuscript.*^  The  name  signed  must  be  that  of  some  person  other  than 
the  one  who  executes  the  instrument,  tliough  it  may  be  tlie  same  as  that  of  the  ac- 
cused if  by  signing  such  name  defendant  intended  to' defraud. ^°  There  is  a  con- 
flict as  to  whether  a  statute  denouncing  as  forgery  the  false  making  of  a  certificate 
or  other  instrument  applies  to  the  making  of  a  false  certificate.^^ 

The  uttering  of  a  forged  instrument  may  constitute  forgery,^^  but  to  constitute 
this  offense  the  instrument  must  be  uttered  or  published  as  true  and  genuine.^^  The 
person  uttering  the  same  must  have  known  it  to  be  false,  forged,  or  counterfeited,^* 
and  the  act  must  be  done  with  intent  to  damage  or  defraud  another.^^ 

Defense.^^ — One  who,  without  authority,  signs  the  name  of  another  to  an  order 
and  procures  money  thereon  is  guilty  of  uttering  and  publishing  a  forged  instru- 
ment, though  he  believes  that  the  person  whose  name  was  signed  would  pay  the 
order  and  not  prosecute  him.^^  A  conviction  or  acquittal  on  a  charge  of  larceny 
does  not  bar  a  prosecution  for  forging  or  uttering  an  instrument  though  the  pros- 
ecution grew  out  of  the  same  matter,^^  and  a  trial  on  a  charge  of  forging  an  instru- 
ment is  generally  held  not  a  bar  to  a  subsequent  prosecution  for  other  forgeries  com- 
mitted at  the  same  time.^^ 


subject  of  forgery  until  the  maker  indorses 
it.  P«ople  V.  Thornburg-h  [Cal.  App.]  87 
P.  234.  An  instrument  purporting  to  be  a 
bill  of  sale  from  a  thiird  person  to  prosecutor 
and  on  whicli  prosecutor  loaned  money  to 
defendant  held  the  subject  of  forgery  as 
affecting  the  property  rights  of  the  third 
person.  Gaut  v.  State  [Te^;.  Cr.  App.]  94 
S.    W.    1034. 

46.  The  fact  that  the  word  "signed"  Is 
prefixed  to  the  name  of  the  signer  of  a 
check  does  not  show  that  the  paper  is  a 
mere  copy  w^hich  could  not  prejudice  anyone. 
People  V.  Crane  [Cal.  App.]  87  P.  239.  Cer- 
tain Chinese  duplicate  certificates  o£  resi- 
dence w^ere  none  the  less  the  certificates  con- 
templated by  the  statute,  though  the  name 
of  the  collector  on  the  duplicates  was  not 
the  name  of  the  collector  whose  name  ap- 
peared upon  the  original  certificates  and 
whose  term  had  expired.  Dillard  v.  U.  S. 
[a    C.    A.]    141    F.    303. 

Instrument  invalid  on  its  face  cannot  be 
the  subject  of  forgery:  Alteration  of  phy- 
sician's prescription  wliich  did  not  state 
tliat  liquor  prescribed  was  necessary  for 
medicinal  use  as  required  by  statute.  State 
V.    McManus,    78    Vt.    433,    62    A.     1013. 

47.  False  execution  of  check  valid  on  its 
face  held  forgery,  though  it  was  payable  to 
a  third  person.  Norton  v.  State  [Wis.]  109 
N.  "W.  531.  Contention  that  it  was  without 
value  in  forger's  hands  witliout  merit  since 
it  was  negotiable  and  could  be  transferred 
without  indorsement.  Id.  Instrument  pur- 
porting to  be  a  school  warrant  issued  by 
president  and  secretary  c£  board  of  trustees 
held  subject  of  forgery,  though  it  was  not 
alleged  that  the  proper  action  had  been 
taken  by  the  board  autliorizing  its  is- 
suance. Tracy  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  362,  90  S.  W.  308. 

48.  Order  for  a  suit  of  clothes.  State  v. 
Bradley    [Tenn.]    94    S.   W.    605. 

49.  Where  signature  by  which  a  receipt 
was   filled  in  was  in  bold  type  there  was  no 
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forgery  under  White's  Ann.  Pen.  Code,  art. 
533,  providing  that  the  signature  when  not 
written  must  be  made  to  resemble  manu- 
script. Heath  v.  State  [Tex.  Cr.  App.]  14 
Tex.    Ct.    Rep.    252,    89    S.    W.    1063. 

50.  Evidence  held  to  Justify  conviction. 
Murphy  v.  State  [Tex.  Cr.  App.]  15  Tex.  Ct. 
Rep.    940,   93  S.  W.   543. 

51.  Notary  not  guilty  of  forgery  for  mak- 
ing certificate  of  acknowledgment  of  deed, 
contents  of  which  were  untrue.  Comp.  L. 
1897,  §  1168,  is  a  forgery  statute.  Territory 
V.  Gutierrez  [N.  M.]  84  P.  525.  Bounty  in- 
spector, who  issued  a  bounty  certificate 
falsely  reciting  that  skins  had  been  exhibit- 
ed and  aflldavits  filed  and  that  he  had  in- 
spected the  skins,  held  guilty  of  forgery 
under  §  3078,  "Pol.  Code,  declaring  one  guilty 
of  forgery  who  falsely  makes,  alters,  etc., 
a  bounty  certificate,  in  re  Terrett  [Mont.] 
86  P.  266.  Making  and  swearing  to  an 
application  to  the  United  States  civil  service 
commission  for  examination  for  appointment 
in  tlie  civil  service,  containing  wilfully  false 
statem«nts  Is  an  indictable  offense  under  U. 
S.  Rev.  St.  §  5479  against  making,  forging, 
etc.,  any  bid,  bond,  affidavit,  etc.,  for  the  pur- 
pose of  defrauding  the  United  States.  Unit- 
ed States  V.  Johnson,  26  App.  D.  C.  136. 

52.  People  v.  Crane    [Cal.  App.]    87  P.  239. 

53.  54.  State  v.  Murray,  72  S.  C.  508,  52  S. 
E.   189. 

55.  State  v.  Murray,  72  S.  C.  508,  52  S.  E. 
189.  Evidence  held  to  sustain  conviction  for 
forging  and  uttering  a  lease.  Id.  Cr.  Code 
1902,  §  373,  is  not  unconstitutional  on  the 
ground  that  the  title  and  body  of  tlie  statute 
do  not  correspond.  The  law  was  witliin  tlie 
power   of   the   legislature   to   enact.     Id. 

56.  See  5  C.  L.  1499. 

57.  Rose  V.  State   [Ark.]   96  S.  W.  996. 

58.  Conviction  of  grand  larceny  of  a 
check  under  Kirby's  Dig.  §§  1821-1824,  not 
a  bar  to  prosecution  for  forgery  of  check  al- 
leged to  have  been  stolen.  Crossland  v.  State 
[Ark.]   92  S.  W.  776.     Acquittal  on  a  prosecu- 
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The  indictment.'''' — The  information  or  indictment  should  be  direct^^  and  cer- 
tain in  its  averments,^^  and  must  contain  a  distinct  allegation  of  each  essential  cle- 
ment of  the  offense  as  defined  by  the  statute/^  but  being  sufficient  to  charge  the  of- 


tion  for  larceny  and  embezzlement  no  bar 
to  prosecution  for  forging  and  passing  a  note 
Spears  v.  People,  220  111.  72,  77  N.  E.  112. 

59.  NOTE.  Forging  of  different  instrn- 
nient.s  at  tlie  same  time  as  eonstitiiting  one 
or  more  than  one  erime:  A  conviction  for  ut- 
tering- a  forged  instrument  is  a  bar  to  an- 
other prosecution  for  uttering  other  forged 
instruments  at  the  same  time  and  as  a  part 
of  the  same  transaction.  Uttering  a  forged 
mortgage  and  a  forged  note  purporting  to 
be  secured  thereby.  State  v.  Moore.  86  Minn. 
422,  61  L.  R.  A.  819.  Uttering  four  forged 
checks.  State  v.  Egglesht,  41  Iowa  574,  20 
Am.  Rep.  612.  Indictment  under  Mass.  Rev. 
St.  c.  127,  §  2,  charging  uttering  and  publish- 
ing of  "sundry  false,  forged,  and  counterfeit 
promissory  notes"  and  describing  the  notes 
as  five  bank  notes,  held  not  to  charge  various 
offenses  in  one  count.  Commonwealth  v. 
Thomas,  10  Gray  [Mass.]  483.  But  a  convic- 
tion under  a  void  indictment  for  uttering  a 
forged  mortgage  is  not  a  bar  to  a  subsequent 
prosecution  for  uttering  a  note  purporting  to 
be  secured  by  the  mortgage.  People  v.  Ter- 
rill.  133  Cal.  120.  65  P.  303.  In  State  v. 
Calkins,  73  Iowa  128,  34  N.  W.  777.  though 
the  conviction  evidently  was  for  uttering  two 
instruments,  there  was  no  question  made  as 
to  there  being  more  than  one  crime.  So. 
also,  a  conviction  for  liaving  in  one's  posses- 
sion forged  instruments,  knowing  the  same 
to  be  forged,  bars  further  prosecution  for 
having  possession  of  other  forged  instru- 
ments at  the  same  time  and  in  the  same  man- 
ner. State  V.  Benham.  7  Conn.  414.  In  the 
case  of  forging  and  uttering  several  instru- 
ments at  the  same  time,  the  uttering  is  one 
act  but  the  forging  of  each  instrument  is  a 
separate  offense.  See  Barton  v.  State,  23 
Wis.  5S7,  where  several  forged  drafts  on 
one  sheet  of  paper  were  uttered  at  the  same 
time.  In  Nichols  v.  State,  39  Tex.  Cr.  Rep. 
80,  44  S.  W.  1091,  it  was  held  that  an  acquit- 
tal under  one  of  several  indictments  for  forg- 
ing and  uttering  several  instruments  as  part 
of  one  transaction  did  not  prevent  a  subse- 
quent trial  on  one  of  the  other  indictments. 
The  forging  and  uttering  of  a  note  and  a 
mortgage  forming  a  single  connected  trans- 
action is  properly  included  in  one  indictment 
find  the  certificate  of  acknowledgment  may  be 
treated  as  a.  part  of  the  mortgage.  People 
v.  Sharp,  53  Mich.  523.  19  N.  "w.  168;  Van 
Sickle  V.  People,  29  Mich.  61;  McKinney's 
Case.  10  Mich.  54,  95.  In  Rex  v.  Thomas,  2 
East  P.  C.  934,  where  the  indictment  con- 
tained two  counts  for  uttering  numerous 
forged  receipts,  and  a  third  count  for  forg- 
ing and  counterfeiting  the  receipt  mention- 
ed in  the  second  count,  a  motion  to  require 
an  election  was  denied  and  a  conviction  on 
the  whole  indictment  was  sustained.  The 
forgery  of  several  instruments  at  the  same 
time  is  generally  regarded  as  a  separate  of- 
fense for  each  instrument.  Barton  v.  State, 
23  Wis.  587;  Nichols  v.  State,  39  Tex.  Cr 
Rep.  80,  44  S.  W.  1091.  But  forgery  of  a 
claim  against  a  county  and  an  affidavit  and 
jurat  all  constituting  taut  a  single  instru- 
ment is   but  a  single   forgery    (Rosekrans   v. 


People.  5  Thomp.  &  C.  467).  since  the  account 
would  not  be  valid  on  its  face  and  hence 
not  the  subject  of  forgery,  unless  it  contain- 
ed the  affidavit  and  jurat.  On  the  other 
hand,  where  the  crimes  of  forgery  of  a  mort- 
gage and  receipt  were  defined  by  different 
statutes  prescribing  different  punishments, 
it  was  held  that  the  indictment  could  not 
charge  the  forgery  of  both  in  one  count. 
People  V.  Wright,  9  Wend.  [N.  Y.]  193.  And 
an  acquittal  under  an  indictment  for  forging 
a  certificate  of  deposit  is  not  a  bar  to  a 
prosecution  for  an  attempt  to  obtain  money 
from  another  bank  by  means  of  a  forged  let- 
ter inclosing  the  certificate. — From  note  to 
State  V.  Moore  [Minn.]    61  L.  R.  A.   819. 

60.  See  5  C.  L.  1499.  See  Indictment  and 
Prosecution,  5  C.  L.  1790. 

«1.  Indictment  for  making  false  applica- 
tion for  examination  for  appointment  in 
civil  service  held  bad  for  charging  by  mere 
implication  (United  States  v.  Johnson,  26 
App.  D.  C.  130),  though  the  charge  may  be 
said  to  be  sufficiently  clear  to  be  unmistak- 
able to  the  ordinary  intelligence   (Id.). 

<>2.  Informa.tion  for  forging  and  uttering 
notes  held  sufficiently  certain  as  to  identity 
of  person  where  in  the  first  and  second 
counts  the  notes  purported  to  have  been  sign- 
ed   "W B Sr."    and    it    was    charged 

that  they  were  uttered  with  intent  to  de- 
fraud   "the   estate    of   W — ■ — -  B Sr.,"   and 

in  the  third  count  they  purported  to  have 
been  signed  "W B^ "  and  it  was  char- 
ged that  they  were  forged  with  intent  to 
defraud  "the  estate  of  W B now  de- 
ceased." State  V.  Simpson  [Ind.]  76  N.  E. 
1005. 

63.  In  charge  under  Cr.  Code  §  145,  of 
having  possession  of  a  forged  deed  with  in- 
tent to  utter  it  as  true,  omission  of  words 
"knowing  the  same  to  be  false,"  or  their 
equivalent,  held  fatally  defective.  Not  cured 
by  the  words,  "unlawfully,  feloniously  and 
purposely."  Newby  v.  State  [Neb.]  105  N. 
W.  1099.  In  §  523,  art.  41,  c.  25.  Wilson's 
Rev.  &  Ann.  St.  1903,  declaring  guilty  of 
forgery  one  who  sells,  exchanges,  or  delivers 
a  forged  or  counterfeited  instrument,  know- 
ing it  to  be  forged  with  intent  to  have  the 
same  uttered  or  passed,  or  offers  such  in- 
strument for  sale,  exchange,  or  delivery  with 
like  knowledge  and  intent,  or  w^ith  like 
knowledge  and  intent  receives  such  instru- 
ment upon  a  sale,  exchange,  or  delivery, 
the  words  "with  intent  to  have  the  same 
uttered  or  passed"  refer  only  to  the  second 
and  third  specifications  of  the  definition,  so 
that  where  the  indictment  charges  that  a 
certain  school  warrant  was  actually  sold,  ex- 
changed, and  delivered,  with  knowledge  that 
it  w^as  forged  or  counterfeited,  it  was  a  suf- 
ficient allegation  of  an  intent  to  utter  and 
pass  the  same.  Connella  v.  Territory,  16 
Okl.  365,  86  P.  72.  Count  charging  defend- 
ant with  having  in  his  possession  certain 
counterfeited  school  warrants  with  intent 
to  utter  same  as  true  and  knowing  same  to 
be  false  held  to  charge  an  offense  within  § 
524,  art.  41.  c.  25,  Wilson's  Rev.  &  Ann.  St. 
1903.     Id.     Where    enough    appeared    in    the 
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fense  as  so  defined  the  use  of  imn-ecessary  words  does  not  render  it  bad.^*  The  in- 
strument alleged  to  have  been  forged  should  be  set  forth  according  to  its  tenor^^  and 
by  facsimile  copy  if  practicable/^  unless  the  writing  is  lost  or  destroyed  or  otherwise 
inaccessible,  in  which  case  the  disabling  fact  must  be  stated."'  The  purport  a^d 
tenor  clauses  must  correspond."^  Where  an  instrument  is  complete  on  its  face  and 
purports  to  impose  a  iiability,  the  indictment  need  not  allege  extrinsic  facts  showing 
its  validity  or  that  another  might  be  injured  by  it/''  but  if  uncertainties  appear,  the 
defects  must  be  met  by  proper  averments  and  proof.'"  It  is  proper  to  embody  in  the 
indictment  statements  explanatory  of  words  contained  in  the  instrument."^  An  in- 
dictment for  the  forgery  of  a  note  or  check  need  not  set  out  indorsements,'^  but  an 
indictment  for  the  forgery  of  an  indorsement  must  set  out  the  indorsement  together 
with  such  facts  as  will  make  the  offense  affirmatively  appear."  An  indictment 
charging  an  intent  to  defraud  need  not  allege  of  what  the  accused  intended  to  de- 
fraud.'* Other  illustrations  of  the  necessity  for  specific  averments,  in  particular 
cases  are  shown  in  the  note.'^  Under  the  Federal  statute  several  charges  may  be 
joined  in  one  indictment  where  they  are  for  acts  or  transactions  connected  too-ether.'^® 


warrant  to  apprise  defendant  that  he  was 
charged  with  feloniously  transferring-  a 
check  and  defendant  ^'aived  preliminary 
examination  thereon,  the  county  attorney 
■w^as  thereby  authorized  to  more  fully  charge 
this  crime  in  tlie  information.  State  v.  Shaw, 
72   Kan.  81,    82  P.   587. 

64.  Where  statute  read  "sell,  exchange, 
or  deliver,"  that  indictment  contained  the 
additional  word  "publish"  did  not  render  it 
double.  Connella  v.  Territory,  16  Okl.  365, 
86  P.   72. 

65.  Mere  substance  is  insufficient  unless 
■writing  is  inaccessible.  Crossland  v.  State 
[Ark.]    92   S.  W.   776. 

66.  67.  Crossland  v.  State  [Ark.]  92  S.  W. 
776. 

68.  Indictment  stating  that  an*-  instrument 
purported  to  be  the  act  of  the  president  of 
a  school  board,  but  setting  out  the  instru- 
ment showing  itself  to  be  the  acts  of  the 
president  and  secretary,  held  fatally  defec- 
tive. Tracv  v.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.    Rep.    362.    90    S.    W.    308. 

69.  Promissory .  note.  White  v.  State 
[Ala.]  39  So.  570.  If  on  the  face  of  a  writ- 
ing there  is  all  that  belongs  to  an  order  to 
pay  money  or  deliver  goods,  the  law  regards 
it  as  such  though  in  fact  the  drawer  had  no 
funds  and  the  drawer  was  under  no  obliga- 
tion to  respond.  Looking  simply  at  the  writ- 
ing there  must  appear  to  be  a  drawer  hav- 
ing a  disposing  power  over  the  fund  or 
goods,  a  person  under  obligation  to  obey,  and 
one  to  whom  delivery  or  payment  is  to  be 
made,  sufficiently  described  to  exclude  un- 
certainties of  meaning.  Russell  v.  State 
[Fla.]    40   So.   625. 

70.  Where  accused  was  charged  with  for- 
ging and  uttering  a  writing  as  follows:  "Mr. 
Crutch,  pay  Humpie  three  dollars  for  me," 
and  presenting  the  same  to  one  Crutchfield. 
the  Indictment  should  have  stated  w^ho  was 
meant  bv  "Mr.  Crutch"  and  "Humpie."  Rus- 
sell V.  State  [Fla.]   40  So.   625. 

71.  Proper  to  aver  that  the  instrument 
was  intended  to  be  the  act  of  one  "Dowlen" 
and  that  this  name  was  misspelled  "Doolen." 
Gaut  V.  State  [Tex.  Cr.  App.]  94  S.  W.  1034. 
Indictment  for  forgery  of  instrument  as  fol- 
lows:    "'J.  H.'    (meaning   B.   M.   H.):      'Pleas' 


Cme.Tning  please)  'pay  to  [accused]  $10.00 
Dollales",  (meaning  ten  dollars).  *  *  •  'P. 
Monconies'  (meaning  P.  Monciboyes)" — held 
sufficient  without  alleging  the  relation  be- 
tween the  parties,  and  without  stating  that 
accused  intended  to  use  the  names  shown  by 
the  innuendo  and  by  mistake  used  those 
which  he  did  use;  accused  being  thus  appris- 
ed of  the  nature  of  the  accusation  and  the 
names  he  intended  to  use.  Rubio  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  576,  95  S.  W. 
120. 

72.  Crossland  v.  State  [Ark.]   92  S.  W.  776. 

73.  Crossland  v.  State  Ark.]  92  S.  W.  776. 
Where  forgery  of  the  indorsement  is  relied 
upon,  it  must  be  so  charged  in  the  indict- 
ment. Under  §  470  Pen.  Code.  Indictment 
charging  forgery  of  a  check  set  out  therein 
with  name  of  maker  indorsed  thereon  does 
not  charge   forgery  of  indorsement  which   is 

i  a   separate   contract.     People   v.    Thornburgh 
[Cal.  App.l   87  P.  234. 

74.  Cliarge  of  forgery  with  intent  to  de- 
fraud a  bank.  Not  necessary  to  charge  of 
what  it  was  intended  to  defraud  the  bank. 
Taylor   v.    Com.    [Ky.]    92    S.   W.    292. 

75.  In  a  prosecution  for  keeping  and  sell- 
ing counterfeited  school  yrnrrants  with  in- 
tent to  defraud,  the  fact  that  the  copies  of 
the  warrants  set  forth  in  the  indictment  does 
not  contain  the  seal  of  the  school  district 
does  not  render  the  indictm.ent  defective. 
Connella  v.  Territory,  16  Okl.  365,  86  P.  72. 
An  indictment  for  forging  a  theater  pass 
must  allege  that  the  person  whose  name  was 
forged  had  authority  to  issue  the  pass.  In- 
dictment under  Cr.  Code  §  105  (Kurd's  Rev. 
St.  1903,  p.  635,  c.  38).  Signature  to  pass 
preceded  by  the  words  "Adv.  Agt."  not  suf- 
ficient. Klawanski  v.  People,  218  111.  481,  75 
N.  E.  1028.  Must  also  show  who  the  per- 
son claimed  to  be  defrauded  was.  Not  suf- 
ficient where  name  of  person  claimed  to  be 
defrauded  simply  appeared  in  copy  of  pass 
with  the  words  "Sole  Prop."  Id.  Must  state 
that  it  was  given  for  an  entertainment  "for 
which  a  consideration  was  required."  Id. 
Indictment  for  forging  and  uttering  Chinese 
dnplieate  certificates  of  residence  need  not 
necessarily  state  that  the  originals  were  is- 
sued  or    lost   nor   to   whom    duplicates   were 
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Aider  hy  verdict. — One  count  being  sufficient  and  supported  by  the  evidence,  the 
verdict  will  be  referred  to  if'' 

Variance. — The  proof  must  conform  to  the  allegations.'^'  A  variance  will,  how- 
ever, be  held  immaterial  unless  defendant  may  have  been  prejudiced  or  would  be 
exposed  to  danger  of  a  second  prosecution.'*  A  conviction  for  forgery  is  not  sus- 
tained by  proof  of  a  swindle  or  a  cheat.^° 

Presumptions.^'^ — Wliere  the  uttering  of  an  instrument  with  knowledge  of  its 
forgery  is  shown,  the  law  will  presume  a  fraudulent  intent.^^ 

!Admissihility  of  evidence.^^ — Evidence  is  admissible  which  tends  to  show  in- 
tent,** hence  proof  of  the  forging  or  uttering  of  other  instruments  is  often  allowed,*^ 
especially  where  they  show  a  general  scheme  to  defraud.*®  Secondary  evidence  of 
such  instruments  may  be  given  after  notice  to  produce  and  showing  that  they  are  in 
defendant's  possession.*''     Other  evidence  within  the  issues,**  which  tend  in  a  rea- 


delivered.  Where  certificates  were  describ- 
ed and  names  of  Chinese  persons  to  whom 
they  purported  to  have  been  issued  were 
given,  and  it  was  alleged  that  persons  to 
whom  they  were  uttered  were  unknown  to 
the  grand  jury.  Dillard  v.  U.  S.  [C.  C.  A.] 
141    F.    303. 

76.  Counts  charging  forgery  of  Chinese 
duplicate  certificates  of  residence,  the  utter- 
ing of  the  forged  certificates,  and  violation 
of  the  Federal  statute  as  an  oflScer  in  the 
revenue  service  covered  "acts  or  transac- 
tions connected  together,"  and  so  were  prop- 
erly joined  under  Rev.  St.  §  1024  (U.  S.  Comp. 
St.  1901,  p.  720).  Dillard  v.  U.  S.  [C.  C.  A.] 
141   F.   303. 

77.  White  V.   State   [Ala.]    39   So.   570. 

78.  Where  indictment  charged  defendant 
with  passing  a  forged  instrument  on  W.,  a 
member  of  a  firm,  and  it  appeared  that  de- 
fendant made  a  purchase  in  the  store  of  the 
firm  and  gave  the  clerk  the  instrument  in 
question  who  took  it  to  W..  who  gave  the 
money  to  the  clerk,  who  handed  it  to  de- 
fendant, there  should  have  been  an  acquittal. 
Lasister  v.  State  [Tex.  CV.  App.]  16  Tex.  Ct. 
Rep.   67,   94  S.  W.   233. 

79.  Where  check  introduced  was  identical 
with  that  set  forth  in  information  except 
that  the  word  "signed"  was  written  thereon. 
People   v.    Crane    [Cal.   App.]    87    P.    239. 

80.  Proof  of  inducing  another  to  sign  con- 
veyance on  representation  that  it  was  a 
pension  paper  was  not  forgery  at  common 
law  or  under  Code  1892,  §  1093.  Johnson  v. 
State   [Miss.]    39   So.    692. 

81.  See   3   C.  L.   1474. 

82.  State  v.  Murry,  72  S.  C.  o08.  52  S.  E. 
189.  In  prosecution  for  uttering  and  publish- 
ing a  forged  instrument  with  intent  to  ob- 
tain the  property  of  the  person  whose  name 
was  forged,  the  law  presumes  an  intent  to 
defraud  such  person  upon  proof  of  actual  in- 
tent to  pass  as  good  the  instrument  known 
to  be  forged.  Rose  v.  State  [Ark.]  96  S. 
W.    996. 

S3.     See   5   C.  L.  1500. 

84.  In  prosecution  for  forging  and  utter- 
ing Chinese  duplicate  certificates  of  resi- 
dence, evidence  held  competent  to  show  de- 
fendant's guilty  knowledge  and  purpose. 
Dillard  v.  U.  S.  [C.  C.  A.]  141  F.  303.  Evi- 
dence that  the  agent  of  prosecuting  witness 
had  been  in  the  habit  of  giving  defendant 
checks  for  several  months  prior  to  the  trans- 


action in  question,  and  had  previously  au- 
thorized defendant  to  write  prosecutor's 
name  on  checks,  should  have  been  admitted 
on  the  question  of  intent  as  showing  that 
defendaiit's  possession  and  indorsement  v/ere 
rightful.  CVossland  v.  State  [Ark.]  92  S.  W. 
776. 

85.  In  prosecution  for  Indorsing  forged 
note  to  a  bank,  such  evidence  was  admis- 
sible to  show  guilty  knowledge  and  intent. 
People  V.  Dolan  [N.  Y.]  78  N.  E.  569.  In 
prosecution  for  forgery  of  Chinese  duplicate 
certificates  of  residence,  other  forged  and 
fraudulent  certificates  in  defendant's  hand- 
writing w^ere  admissible  on  the  question  of 
intent.  Dillard  v.  U.  S.  [C.  C.  A.]  141  F.  303. 
Where  the  crime  charged  is  the  making  of 
a  false  receipt  for  the  payment  of  money 
with  intent  to  defraud,  evidence  of  similar 
offenses  or  similar  tran.sactions  by  the  same 
defendant  is  competent  as  tending  to  show 
the  motive  or  intent  with  which  the  receipt 
in  question  was  made,  altered,  or  forged,  and 
its  use  in  connection  with  other  instruments 
forged  by  the  defendant.  Dingafelter  v. 
State,  8  Ohio  C.  C.    (X.   S.)   537. 

80.  Where  other  forged  notes  were  made 
and  uttered  at  about  same  time  and  while 
accused  was  financially  embarrassed  and 
where  he  used  names  of  persons  with  whose 
affairs  he  was  familiar.  People  v.  Dolan 
[N.  Y.]  78  N.  E.  569,  rvg.  97  N.  Y.  S.  929. 
Held  competent  to  show  forging  and  utter- 
ing of  other  instruments  at  about  same  time 
in  pursuance  of  general  scheme  to  defraud, 
and  the  fact  that  defendant  was  under  In- 
dictment for  the  forgery  of  some  of  the 
other  instruments  did  not  affect  their  ad- 
missibility. Pittman  v.  State  [Fla.]  41  So. 
385. 

87.  See  Evidence,  7  C.  L.  1511.  Evidence 
held  sufficient  to  show  that  certain  forge<i 
notes  had  come  into  defendant's  possession. 
People  V.   Dolan   [N.  Y.]   78  N.  E.  569. 

88.  In  a  prosecution  for  the  forgery  and 
uttering  of  Chinese  duplicate  certificates  of 
residence,  evidence  that  the  signatures 
thereon  were  forged  was  admissible  though 
the  indictment  merely  stated  that  they 
were  false  and  fraudulent  where  it  further 
charged  defendant  with  knowledge  that  the 
certificates  were  not  issued  by  the  United 
States  collector  of  revenue.  Dillard  v.  U. 
S.    [C.   C.   A.]    141   F.    303, 
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sonable  degree  to  connect  the  accused  with  the  offense  charged,*®  including  his  own 
admissions/"  is  admissible  if  otherwise  competent  and  materiaL®^  In  a  prosecution 
for  forging  a  check  it  is  competent  to  show  as  one  of  the  circumstances  of  the  trans- 
action that  the  check  was  presented  and  not  paid.^^  One  who  has  seen  defendant 
write  his  name  may  testify  as  to  his  signature/^  but  the  signature  alleged  to  have 
been  forged  cannot  be  compared  with  extraneous  writings  not  in  evidence  for  any 
other  purpose/*  nor  with  writings  made  by  defendant  at  the  time  of  trial. ^^ 

Sufficiency  of  evidence.^^ — Tlie  extrajudicial  confession  of  the  accused  is  not 
alone  sufficient  to  convict."'  In  a  prosecution  for  uttering  a  forged  instrument,  the 
state  must  prove  that  the  instrument  was  forged  and  that  the  accused  fraudulently 
uttered  it."^  Matters,  not  surplusage,  must  be  proved,  ihough  unnecessarily  alleged.'''' 
In  a  prosecution  for  forging  a  note  there  is  no  burden  upon  the  state  to  show  that 
the  person  whose  name  was  forged  as  maker  did  not  owe  defendant  anything.^ 


89.  In  a  prosecution  for  forgery  of 
Chinese  duplicate  certificates  of  residence, 
evidence  held  competent  and  material  ap 
tending  to  connect  defendant  with  the  of- 
fense charged.  Dillard  v.  U.  S.  [C.  C.  A.] 
141  P.  303.  In  prosecution  for  forgery  of  a 
check  purporting  to  have  been  signed  by  H. 
evidence  as  to  whether  H  had  an  account 
with  the  draw^er  during  the  month  in  which 
the  check  was  drav>^n  was  not  incompetent. 
People  V.  Crane  [C'al.  App.]  87  P.  239.  On 
the  issue  of  the  fictitious  character  of  the 
name  signed,  testimony  of  the  tax  collector 
that  the  name  did  not  appear  on  the  tax  rolls 
was  irrelevant.  Lasister  v.  State  [Tex.  Cr.  j 
App.]  IG  Tex.  Ct.  Rep.  67,  94  S.  W.  233. 
Where  the  indictment  charged  the  keeping 
and  selling  of  counterfeited  school  warrants,  | 
evidence  as  to  trouble  existing  between 
members  of  the  school  district  board  was  ir- 
rele\ant  on  the  issue  of  guilt  or  innocence. 
Connella  v.  Territory,  16  Okl.  365,  86  P.  720. 
Where  defendant  had  gone  away  about  the 
time  of  the  crime  and  two  months  later  re- 
turned to  the  house  of  prosecuting  witness, 
evidence  as  to  whom  he  found  there  on  his 
return  was  irrelevant.  Bolton  v.  State  [Ala.] 
40  So.  409. 

90.  Letter  admitting  charge  not  inad- 
missible because  it  admitted  another  forgery 
v/here  reference  thereto  was  inseparably 
mingled  with  reference  to  crime  charged. 
Taylor  v.  Com.  [Ky.]  92  S.  W.  292.  Evidence 
that  defendant  admitted  to  witness  that  he 
had  "put  on  a  little"  on  a  check  held  prop- 
er in  prosecution  for  raising  a  check.  State 
V.  Spiker   [Iowa]   108  N.  W.   233. 

91.  In  prosecution  for  forging  a  check 
purporting  to  be  signed  by  H  as  trustee  of 
an  estate,  evidence  as  to  ■n'hether  H  as  trus- 
tee had  drawn  checks  payable  to  defend- 
ant was  immaterial.  People  v.  Crane  [Cal. 
App.]  87  P.  239.  In  prosecution  for  forging 
a  check,  evidence  as  to  whether  the  per- 
son whose  name  was  signed  to  the  check  was 
in  the  bank  afterwards  and  as  to  whether 
witness  then  showed  her  the  check  was  ma- 
terial to  show  the  time  when  she  first  saw 
the  check  and  found  out  about  the  forgery. 
Bolton  V.  State  [Ala.]  40  So.  409.  Certain 
self-serving  declarations  held  inadmissible. 
People  v.  Dolan  [N.  Y.]  78  N.  E.  569,  rvg.  97 
N.   Y.   S.    929. 

92.  Proof     of     nonpayment     and     protest. 


People  V.   Tollefson    [Mich.]    13  Det.  Leg.   N. 
481,   108   N.   W.    751. 

93.  See  Evidence,  7  C.  L.  1511.  Not  error 
to  permit  a  witness  to  testify  as  to  defend- 
ant's signature  when  w^itness  testified  that 
he  had  seen  defendant  sign  his  name  on  dif- 
ferent occasions  and  thought  he  was  famil- 
iar with  his  signature.  Pittman  v.  State 
[Fla.]  41  So.  385.  Signature  of  accused  to 
motion  for  continuance  proved  by  clerk  of 
the  court  who  sa^v  accused  sign  was  rele- 
vant as  standard  of  comparison  with  forged 
writing.  Gaut  v.  State  [Tex.  Cr.  App.]  94 
S.  W.  1034. 

94.  Signatures  to  which  were  not  even 
shown  to  be  genuine.  Bolton  v.  State  [Ala.] 
40   So.    409. 

95.  Bolton  V.   State    [Ala.]    40   So.    409. 

96.  See  5  C.  L.  1501.  Evidence  sufficient 
to  sustain  conviction  of  forgery  of  an  order 
to  pay  money.  Rubio  v.  State  [Tex.  Cr. 
App.]    16  Tex.  Ct.   Rep.   576,   95   S.  W.   120. 

Evidence  held  sufficient  to  support  con- 
viction for  forging  a  note.  Pittman  v.  State 
[Fla.]    41   So.   385. 

97.  See  Indictment  and  Prosecution,  5  C. 
L.  1790.  Evidence  insufficient,  aside  from 
confession,  to  convict  of  uttering  a  forged 
deed.  Blacker  v.  State  [Neb.]  105  N.  W.  302. 
Cr.  Code  Prac.  §  240.  Where  the  only  evi- 
dence that  forged  instrument  was  uttered 
was  testimony  that  accused  admitted  to  wit- 
ness that  he  had  delivered  it  to  a  third 
person.  Commonwealth  v.  Burgess  [Ky.]  91 
S.  W.    266. 

98.  Commonwealth  v.- Burgess  [Ky.]  91  S. 
W.  266.  Evidence  on  question  of  intent  held 
sufficient  tg  take  to  the  jury  where  defend- 
ant could  not  account  for  another  check  in 
his  possession  and  admitted  to  an  oflicer 
that  he  had  "been  at  it  again."  Norton  v. 
State  [Wis.]  109  N.  W.  531.  Intent  to  de- 
fraud shown  where  salesman,  who  took 
cash  and  forged  and  turned  in  to  his  em- 
ployer a  note  of  the  purchaser,  testified  that 
he  intended  to  defer  payment  for  his  own 
accommodation.  Spears  v.  People,  220  111. 
72,    77    N.    E.    112. 

99.  Where  indictment  charged  passing  a 
':heck  on  a  bank,  "a  corporation,"  it  was 
necessary  to  prove  the  incorporation  of  the 
bank.  Wisdom  v.  State  [Tex.  Cr.  App.]  16 
Tex.   Ct.    Rep.  74,   95   S.   W.    505. 

1.     White   V.    State    [Ala.]    39    So.    570. 
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Instructions.^ — Instructions  must  conform  to  the  charge  and  the  evidence.* 
AVhere  the  evidence  is  circumstantial,  the  accused  is  entitled  to  an  instruction  on  the 
law  of  such  evidence/  but  such  instruction  is  not  required  if  the  evidence  is  positive 
in  its  character.^ 


FORMER    ADJUDICATION. 


§   1.      The      Doctrine      in      Ueneral       (1750). 

Persons   Concluded    (1754). 

§  2.  Atljuilication  as  a  Bar  of  Causes  of 
Action  OP  Defense  (1759).  Identity  of  Par- 
ties    (1760).     Identity     of    Cause     of    Action 


(1760).  Privies  of  a  Party  (1760).  Scope  of 
Adjudication   (1760). 

g  3.  Adjudication  as  Kstoppel  of  Faets 
Litigated     (1765). 

§  4.     Pleading-  and  Proof   (1707). 


To  be  distinguished  from  former  adjudication  are  the  doctrines  that  a  decision 
of  an  appellate  court  is  binding  in  all  subsequent  proceedings  in  the  same  case/  and 
that  decisions  on  questions  of  law  will  be  observed  as  precedents.''  Also  the  doctrines 
of  election  of  remedies/  and  the  conclusiveness  of  foreign  judgments  under  consti- 
tutional provisions/  must  be  distinguished  from  that  of  former  adjudication. 

§  1,  The  doctrine  in  general. — The  doctrine  of  former  adjudication  is  that 
whatever  matters  have  been  finalhf^  and  ivithout  coUusion^'^  determined  on  the  mer- 


2.  See    5   C.   L.    1502. 

3.  Where  indictment  merely  charged  for- 
gery of  a  check  and  did  not  charge  forgery 
of  an  indorsement  thereon,  and  there  was 
no  proof  that  the  check  was  forged,  instruc- 
tion authorizing  conviction  for  uttering  a 
forged  instrument  on  the  establishment  of 
certain  facts  was  erroneous.  Crossland  v. 
State  [Ark.]  92  S.  W.  776.  Where  the  in- 
dictment set  forth  an  instrument  purporting 
on  its  face  to  be  the  act  of  "Doolen,"  but 
stated  that  it  was  intended  to  be  the  act 
of  "Dowlen,"  a  charge  that  if  the  jury  be- 
lieved the  act  to  be  that  of  "Dowlen"  with- 
out regard  to  the  variance  between  the  two 
names  they  might  convict  under  the  circum- 
stances stated,  and  one  that  if  they  believed 
that  defendant  intended  the  Instrument  to 
represent  and  operate  as  the  act  of  Dowlen 
they  could  convict,  were  in  accord  with  the 
indictment  and  sufficiently  presented  the 
matter  to  the  jury.  Gaut  v.  State  [Tex.  Cr. 
App.]  94  S.  W.  103'4.  Where  evidence  show- 
ed that  accused  intended  to  defraud  his  fath- 
er by  passing  a  forged  order,  held  not  error 
to  refuse  to  instruct  that  accused  should  be 
acquitted  if  he  intended  to  defraud  the  bank 
and  not  his  father.  Rose  v.  State  [Ark.]  96 
S.   W.    996. 

4.  Where  state's  evidence  was  circum- 
stantial and  of  a  negative  character,  held 
error  to  refuse  instruction  on  circumstantial 
evidence.  Lasister  v.  State  [Tex.  Cr.  App.] 
16  Tex.  Ct.  Rep.  67,  94  S.  W.  233. 

5.  Where  on  trial  for  uttering  forged  bill 
of  sale,  uttering  with  intent  and  knowledge 
was  clearly  shown.  Gaut  v.  State  [Tex.  Or. 
App.]    94    S.    W.    1034. 

6.  See  Appeal  and  Review,  7  C.  L..  128. 

7.  See    Stare   Decisis,   6    C.    L.    1510. 

8.  See  Election   and  Waiver,    7   C.   L.  1222. 

9.  See  Constitutional  Law,  7  C.  L..  691; 
Foreign   Judgments,   7   C.   L.   1734. 

10.  Must  be  final  .ludsment  [See  5  C.  L.. 
1502]:  Under  Kurd's  Rev.  St.  1903,  c.  110, 
§  88,  a  judgment  of  the  appellate  court  pur- 
porting to  finally  dispose  of  the  case  is 
final,    though    it    does    not    contain   a   recital 


that  the  party  in  whose  favor  the  judgment 
was  rendered  go  hence  without  day  or 
words  of  like  import.  Larkins  v.  Terminal 
R.  Ass'n  [111.]  77  N.  E.  678.  Rulings  and 
decisions  in  the  course  of  an  action  which 
is  subsequently  dismissed  without  prejudice 
raise  no  estoppel.  Harrison  v.  Remington 
Paper  Co.  [C.  C.  A.]  140  F.  385.  Findings 
of  fact  and  an  order  directing  a  conveyance 
"as  decreed  by  this  court,"  held  not  to  con- 
stitute a  judgment.  Oklahoma  City  v.  Mc- 
Master,  190  U,  S.  529,  49  Law.  Ed.  587.  An 
order  disch.irging  a  prisoner  in  habeas  cor- 
pus proceedings  is  not  conclusive  as  to  the 
wrongfulness  of  the  restraint  in  a  subse- 
quent action  for  false  imprisonment.  Lo- 
saw  V.  Smith,  109  App.  Div.  754,  96  N.  Y.  S. 
191.  Items  allowed  tn  unappealed  ordor 
settling  account  in  probate  court  cannot  be 
called  in  question  on  subsequent  accounting. 
In  re  Dougherty's  Estate  [Mont.]  86  P.  38. 
Nunc  pro  tunc  judgment  correcting  former 
judgment  and  reciting  that  no  judgment  on 
the  merits  was  ever  rendered  or  ordered  held 
not  res  judicata.  Howth  v.  Greer  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  61,  90  S.  W.  211. 
Separate  judgments  upon  two  of  three  con- 
solidated appeals  from  awards  in  condemna- 
tion proceedings  held  not  an  adjudication  of 
the  third  appeal.  Mason  v.  Iowa  Cent.  R. 
Co.  [Iowa]  109  N.  W.  1.  Where  a  wife,  in  a 
suit  for  maintenance,  made  a  mortgagee  of 
her  husband  a  party,  but  the  court  in  a  de- 
cree awarding  her  the  husband's  interest 
in  the  mortgaged  property  expressly  refused 
to  determine  the  mortgagee's  rights,  held 
such  decree  did  not  affect  the  rights  of  ei- 
ther party  in  a  subsequent  suit  for  foreclos- 
ure. Lefmann  v.  Brill  [C.  C.  A.]  142  F.  44. 
A  decree  in  a  divorce  suit  that  "the  com- 
plaint herein  be  dismissed  and  that  the  de- 
fendant have  judgment  against  the  plain- 
tiff for  the  sum  of  $5,000  for  alimony"  can- 
not be  construed  to  be  a  final  determina- 
tion of  the  controversy  nor  adjudge  the  fu- 
ture rights  of  the  parties.  Fred  v.  Fred,  67 
N.  J.   Eq.   495,   58   A.   611. 

Interlocutory   and   provisional    ruling;.s    and 
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■ifs,^-  in  anij  action  or  p-occcding^^  in  a  court  having  jurisdiction,^^  or  hefore  an  officer 


Judg-mentst  [See  5  C.  K  1503]:  Interlocutory 
orders  are  not  binding.  Harrah  v.  State 
[Ind.  App.]  76  N.  E.  443.  Decree  awarding 
temporary  alimony.  Bishop"  v.  Bishop.  124 
Ga.  293,  52  S.  E.  743.  A  decree  in  equity 
proceedings  awarding  a  preliminary  injunc- 
tion and  an  accounting  for  profits  and  re- 
ferring the  case  to  a  master  to  ascertain 
the  amount  thereof,  which  is  still  pend- 
ing and  undetermined  before  the  master, 
is  an  interlocutory  decree  and  not  binding. 
Hills  &  Co.  V.  Hoover,  142  P.  904.  Under 
Rev.  St.  1898,  §  2883,  providing  that  an  in- 
terlocutory judgment  may  be  made  dispos- 
ing of  all  the  issues  covered  by  the  finding 
or  decision  and  reserving  further  questions 
until  the  report,' verdict,  or  subsequent  find- 
ing, an  interlocutory  judgment  is  conclu- 
sive, except  as  to  matters  reserved.  Gates 
V.  Paul,  127  Wis.  028,  107  N.  W.  492.  A  find- 
ing of  nonresidence  on  a  suggestion  and 
motion  to  require  security  for  costs  in  a 
pending  action  is  not  res  judicata  in  another 
action  between  the  same  parties.  Brown  v. 
Beckwith,    58    W.    Va.    140.    51    S.    E.    977. 

"Ver«lict  or  finding's  ^vitlioiit  judgment  not 
final.  Hart  v.  Brierley,  189  Mass.  598,  76  N. 
E.  286;  Walden  v.  Walden.  124  Ga.  145,  52 
S.  E.  323;  Brown  v.  Bonds.  125  Ga.  833,  54 
S.   B.   933.      Verd,ict  in  justice  court.      Id. 

Jiidsriitent.s  on  dfiniirror;  dismisiial  and 
nou.siiit  [See  post  this  section,  "On  the  mer- 
its"]: The  sustaining  of  a  demurrer  to  par- 
ticular counts  does  not  authorize  a  final 
judgment  where  other  counts  are  at  is.sue  and 
undisposed  of.  Merker  v.  Belleville  Distil- 
lery Co.,   122  111.   App.  326. 

Effect  of  appeal  [See  5  C.  L.  1503]:  Pend- 
ing an  appeal  on  which  the  action  is  triable 
de  novo,  the  judgment  appealed  from  is  no 
bar.  Lackmann  v.  Klauenberg  [Cal.  App.] 
84  P.  776.  An  undisposed  of  appeal  does 
not  destroy  the  res  judicata  effect  of  the 
judgment  appealed  frorn.  Black  v.  Thomp- 
.son,   120   111.   App.    424. 

Appellate  judsriiients  [See  5  C.  L.  1503]: 
Unappealed  judgment  of  intermediate  appel- 
late court  reversing  lower  court  on  a  differ- 
ent finding  of  facts  hold  res  judicata.  Lar- 
kins  V.  Terminal  R.  Ass'n  [111.]  77  N.  E.  678. 
Appellate  judgment  of  affirmance  by  divid- 
ed court  is  binding.  Cain  v.  Union  Cent. 
Life  Ins.  Co.  [Ky.]  93  S.  W.  622.  A  simple 
reversal  on  appeal  without  remanding  tlie 
cause  destroys  the  effect  of  the  judgment  as 
an  estoppel.  Stone  v.  Grand  Lodge,  A.  O.  U. 
W.,  117  Mo.  App.  295,  92  S.  W.  1143.  A  re- 
versal and  a  finding  of  facts  by  an  appellate 
court  is  res  judicata  and  bars  a  subsequent 
action  in  such  cause.  Larkins  v.  Terminal 
R.   Ass'n,  122  111.  App.  246. 

Error  docs  not  prevent  binding  effect  [See 
5  C.  L.  1503].  United  States  v.  Yueng  Chu 
Keng,  140  F.  748;  Cain  v.  Union  Cent.  Life 
Ins.  Co.  [Ky.]  93  S.  W.  622;  Bank  of  Ken- 
tucky V.  Com.  [:^y.]  94  S.  W.  620.  A  ver- 
dict to  the  effect  that  defendant  had  not 
cut  timber  on  the  land  described  in  the  com- 
plaint, followed  by  a  judgment  of  the  court 
thereon,  is  conclusive,  thovigh  there  was  a 
report  in  the  case  made  by  the  defendant 
that  limber  had  been  cut  on  the  land  in 
question.  Roper  Lumber  Co.  v.  Klizabeth 
City  Lumber  Co.,   140  N.  C.   437,    53   S.  E.   134. 


That  decision  of  Federal  land  office  is  con- 
trary to  the  preponderance  of  the  evidence 
makes  no  difference.  Love  v.  Flahive 
[Mont.]  83  P.  882.  Conclusiveness  of  judg- 
ment is  not  affected  because  the  court  was 
mistaken  In  the  facts  or  drew  a  wrong  con- 
clusion of  law.  Rooch  v.  Curtis,  50  Misc. 
122.  100  N.  Y.  S.  411.'  Judgment  in  partition 
held  binding  though  proceedings  were  ir- 
regular and  the  shares  of  the  parties  deter- 
mined according  to  the  provisions  of  an  un- 
constitutional act  of  the  legislature.  Staats 
v.   AVilson    [Neb.]    107   N.    W.    230. 

Proceeding  In  equity  instead  of  at  law:  A 
j  judgment  is  conclusive,  though  had  the 
!  question  been  raised  the  bill  would  have 
been  dismissed  because  there  was  an  ade- 
quate remedy  at  law.  Bill  invoking  a  man- 
damus from  the  supreme  court.  Tolleson  v. 
Wagner,   35  Tex.   Civ.  App.   577,   80  S.   W.    846. 

11.  In  order  that  a  party  to  a  judgment  or 
decree  may  invoke  it  as  an  estoppel  against 
another  party  thereto,  it  is  essential  tliat 
there  should  have  been  an  honest  determina- 
tion of  an  existing  controversy,  directl.y  in- 
volved between  real  parties  who  have  an  in- 
terest In  the  subject-matter,  or  a  bona  fide 
right  asserted  by  one  party  and  a  genuine 
acknowledgment  thereof,  or  a  valid  consent 
thereto,  by  the  other  party.  Collusive  suit. 
Multnomah  County  v.  First  Nat.  Bank  [Or.]. 
82    P.    23. 

12.  Judgment  must  be  on  the  merits  [See 
5  C.  L.  ,1503]:  Res  adjudicata  cannot  be 
based  upon  matter  pertaining  to  remedy 
only,  as  the  kind  of  proof  required,  but  must 
rest  upon  a  determination  of  the  essential 
merits  of  the  controversy.  Barr  v.  Poor,  7 
Ohio  C.  C.  (N.  S.)  333.  isfunc  pro  tunc  judg- 
ment correcting  former  judgment  and  reciting 
that  no  judgment  on  the  merits  was  ever  ren- 
dered or  ordered  held  not  res  judicata.  Howth 
V.  Greer  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  61.  90 
S.  W.  211.  A  decree  in  a  suit  to  set  aside 
a  judgment  of  partition  reciting  that  the 
cause  was  heard  on  the  pleadings,  affidavit 
of  plaintiff,  the  record  of  decree  and  report 
of  partition,  and  argument  of  counsel  and 
that  the  court  finds  that  there  is  no  equity 
in  plaintiff's  complaint,  is  binding.  Wheel- 
er V.  Bennett  [Ark.]  95  S.  W.  142.  The  deci- 
sion of  a  motion  before  a  justice  of  the 
peace  to  discharge  from  seizure  certain 
property  taken  on  attachment,  on  the  ground 
that  it  is  exempt,  is  not  conclusive,  and  the 
question  of  exemption  may  ibe  tried  there- 
after in  an  action  of  replevin  brought  by 
the  judgment  debtor.  Brunson  v.  Merrill 
[Okl.]  86  P.  431.  Summary  order  of  bank- 
ruptcy court  refusing  to  order  third  person 
to  turn  over  property  to  the  trustee  held  not 
to  bar  the  trustee  from  suing  to  recover  such 
property  for  fraud.  Murray  v.  Joseph.  146 
F.  260.  An  order  discharging  a  prisoner,  in 
liabeas  corpus  proceedings  is  not  conclusive 
as  to  the  wrongfulness  of  the  restraint  in  a 
subsequent  action  for  false  imprisonment. 
Losaw  V.  Smith,  109  App.  Div.  754,  96  N.  Y. 
S.  191.  Where  at  the  close  of  plaintiff's  case 
defendant  moved  for  a  dismissal,  but  no  rul- 
ing was  made  on  such  motion,  and  after- 
wards a  decision  on  the  merits  was  made  and 
expressed  in  findings  and  judgment  entcied 
thereon  in  favor  of  defendant,   it  was  a   tiial 
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on the  merits  and  not  a  dismissal.  Keyes  v. 
Smith,   1S3  N.   Y.   376,    76   N.   E.   473. 

Di.smissnl   [See  5  C.  L.   1503]. 

No  !mr  Ijy  a  cHsiiiis.sal  not  upon  the  merits! 

In  Municipal  Public  Improvement  Assess- 
ment case.  Dismissal  because  of  lack  of 
proof  held  no  bar  not  res. judicata  to  new  as- 
sessment. Goodrich  v.  Chicago,  218  111.  18,  75 
N.   E.   805. 

Dismis!<al.^  on  the  merits:  Dismissal  after 
proof  held  on  the  merits.  Smith  v.  Gowdy 
[Ky.]  96  S.  W.  566.  Final  judgment  that  ac- 
tion was  prematurely  brou.srlit  and  dismiss- 
ing bill  on  the  merits  is  binding.  McGown 
V.  Barnum,  182  N.  Y.  547,  75  N.  E.  155.  In 
an  action  by  legatees  against  an  executor  to 
have  certain  annuities  declared  a  lien  on  the 
real  estate  of  the  decedent,  other  legatees, 
who  were  made  defendants  and  failed  to 
anE»/er,  were  barred  by  a  judgment  dismiss- 
ing the  complaint  on  the  merits.  Monroe  v. 
Mather-Lovelace,  100  N.  Y.  S.  27.  In  a  suit 
to  annul  a  tax  sale  for  irregularities,  a 
judgment  dismissing  the  suit  after  trial  on 
issue  joined  by  general  denial  concludes  the 
plaintiff  as  effectually  as  if  the  defendant,  in 
addition  to  the  general  denial,  had,  by  way 
of  reconventional  demand,  asked  that  his 
own  title  be  recognized  and  enforced.  Fluk- 
er  V.  De  Grange  [La.]  41  So.  591.  Where  in 
a  suit  for  infringement  of  a  patent  the  an- 
swer denied  that  complainant  was  the  invent- 
or, and  the  case  was  submitted  on  the  bill  and 
answer,  and  the  answer  was  held  good  and  the 
bill  dismissed,  held  conclusive  determination 
of  the  issue  and  a  bar  to  a  subsequent  suit 
for  infringement  of  the  same  patent  between 
the  same  parties.  Robinson  v.  American  Car 
&  Foundry  Co.,  142  F.  170. 

Voluntary  dismissal:  Voluntary  dismissal 
before  final  submission  does  not  operate  as 
a  bar.  Yates  v.  Jones  Nat.  Bank  [Neb.]  105 
N.  "W.  287.  Dismissal  by  plaintiff  held  no 
bar.  Burns'  Ann.  St.  1901,  §  336,  construed. 
Zuelly  V.  Casper  [Ind.  App.]  76  N.  E.  646. 
Voluntary  dismissal  as  to  one  count  held 
no  bar  to  action  thereon,  the  determination 
thereof  not  being  necessarily  deposed  of  In 
the  determination  of  the  other.  Lemon  v. 
Sigourney  Sav.  Bank  [Iow«i]   108  N.  W.  104. 

Dismissal  for  failure  to  prosecute.  Unit- 
ed States  Fastener  Co.  v.  Bradley,  143  F.  523. 

Dismissal  Tvithout  prejudice  Harrison  v. 
Remington  Paper  Co.  [C.  C.  A.]  140  F.  385; 
Robinson  v.  American  Car  &  Foundry  Co., 
142  F.  170;  National  Salt  Co.  v.  Ingraham 
[C.  C.  A.]  143  F.  805;  Morris  v.  Linton  [Neb.] 
104  N.  W.  927;  Dittmer  v.  Mierandorf,  129 
Iowa,  643,  106  N.  W.  158;  Brown  v.  Fisher,  35 
Ind.  App.  549,  74  N.  E.  632.  Order  striking 
an  action  from  the  docket  without  trial  is 
no  bar.  Potter  v.  Redmon's  Guardian  [Ky.] 
96  S.  W.  529.  Dismissal  without  prejudice 
even  after  return  of  verdict  in  favor  of 
plaintiff  held  not  binding.  Bilyeu  v.  Pilcher, 
16  Old.  228,  83  P.  546.  Dismissal  without 
prejudice  of  a  cause  of  action  pending  on 
appeal  is  no  bar.  Thornhill  v.  Hargreaves 
[Neb.]  107  N.  W.  847.  A  rule  to  show  cause 
why  liquor  license  should  not  be  revoked  is 
not  res  judicata  where  it  is  dismissed  by 
consent.  Arnold's  License,  30  Pa.  Super.  Ct. 
93. 

Note:     In     this     connection     a     distinction 


should  be  made  between  the  dismissal  of 
an  appeal  and  of  a  cause  of  action  on  ap- 
peal. In  the  former  case  the  judgment  of 
the  lower  court  would  appear  to  operate  as 
a   bar.     Ed. 

General  decree  of  dismissal  i.s  presump- 
tively T^ith  prejudice  and  on  the  merits: 
Bill  dismissed  witliout  reserving  to  the  com- 
plainant the  right  to  institute  other  pro- 
ceedings. Stratton  v.  Essex  County  Park 
Commission,  145  F.  436.  A  decree  "Bill  dis- 
missed" is  a  final  decree  on  the  merits.  Cor- 
bett  V.  Craven  [Mass.]  78  N.  E.  748.  "Libel 
dismissed"  without  the  addition  of  the 
words  "without  prejudice"  purports  to  be  a 
final  judgment  upon  the  merits.  Roach  v. 
Roach,  190  Mass.  253,  76  N.  E.  651.  The  is- 
sue being  raised  by  proper  pleadings,  the 
presumption  may  be  overcome  by  parol  or 
other  extrinsic  evidence.  Stratton  v.  Essex 
County    Park    Commission,    145    F.    436. 

A  nonsuit  does  not  constitute  a  bar.  Smitli 
V.  Superior  Ct.  of  Napa  County  [Cal.  App.]  84 
P.   54. 

Judgment  on  demurrer  [See  5  C.  L.  1504]: 
.Judgment  on  demurrer  going  to  the  merits 
bars.  Yates  v.  Jones  Nat.  Bank  [Neb.]  105 
N.  W.  287.  A  judgment  on  a  demurrer 
which ,  is  based  on  a  technical  defect  of 
pleading,  a  lack  of  jurisdiction  and  tlie  like, 
does  not  operate  as  a  bar.  Yates  v.  Jones 
Nat.  Bank  [Neb.]  105  N.  W.  287.  Judgment 
sustaining  a  general  demurrer  to  a  petition 
in  an  action  at  law  held  a  bar.  Smitli  v. 
Smith,  125  Ga.  83.  54  S.  E.  73.  Sustaining 
demurrer  to  bill  held  final  adjudication  of 
what  was  pleaded  or  what  might  properly 
have  been  pleaded  so  as  to  bar  a  second 
suit.  Weathersby  v.  Pearl  River  Lumber 
Co.  [Miss.]  41  So.  65.  A  judgment  sustain- 
ing a  demurrer  to  a  reply  to  an  answer 
setting  up  the  statute  of  limitations  in  bar  to 
the  action,  and  dismissing  the  action  on 
plaintiff  declining  to  plead  further  is  on  the 
merits.  Cain  v.  Union  Cent.  Life  Ins.  Co. 
[Ky.]    93   S.   W.    622. 

A  default  judgment  is  generally  conclu- 
sive. Standard  Supply  &  Eauipment  Co.  v. 
Merritt,  48  Misc.  498,  96  N.  Y.  S.  181.  A 
default  judgment  is  conclusive  only  as  to 
matters  properly  pleaded  in  the  complaint. 
Pence  v.  Long   [Ind.  App.]    77  N.   E.   961. 

Consent  judgments  are  generally  conclu- 
sive (Jones  v.  Hubbard,  193  Mo.  147,  90  S. 
W.  1137)  as  to  facts  admitted  therein  (South 
Penn  Oil  Co.  v.  Calf  Creek  Oil  &  Gas  Co.,  140 
P.  507).  Parties  to  partition  suit  consent- 
ing to  decree  held  estopped  thereby.  Sub- 
urban Co.  V.  Turner's  Adm'r  [Va.]  54  S.  E. 
29.      See    5    C.    L.    1504. 

13.  Condemnation  proceedings  [See  5  C. 
L.  1504].  Compton  v.  Seattle,  38  Wash.  514, 
80  P.  757.  See  Lingle  v.  Chicago  [HI.]  77  N. 
E.  924. 

Divorce  cases  and  matters  collateral  there- 
to. Crockett  v.  Crockett  [Iowa]  106  N.  W. 
944.  • 

Habea.s  corpus  [See  5  C.  L.  1504]:  The 
doctrine  applies  to  habeas  corpus  proceed- 
ings to  obtain  the  custody  of  a  child.  Willis 
V.  Willis,  165  Ind.  332,^  75  N.  B.  655.  An 
order  discharging  a  prisoner  in  habeas  cor- 
pus proceedings  is  not  conclusive  as  to  the 
wrongfulness  of  the  restraint  in  a  subsequent 
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not  again  he  Utigaicd}'^  hetiueen  the  same  pa.rties^'^  or  their  privies/^  either  "before  the 
same  or  another  tribunal/^  until  the  adjudication  has  been  duly  reversed,  modified, 
or  otherwise  adjudged  erroneous.'^'^  A  judicial  detenu ination  of  the  issues  in  one 
action  is  a  bar  to  a  subsequent  one  between  the  same  parties  having  substantially  the 
same  object  in  view,  although  the  form  of  the  latter  and  the  precise  relief  sought  is 
different  from  the  former.-^     Consequently,  it  makes  no  difference  that  one  suit  is 


action  for  false  imprisonment.  Losaw  v. 
Smith,  109  App.  Div.  754,  96  N.  Y.  S.  191. 

Irrigation  proceedinss:  Decree  rendered 
in  statutory  proceeding'  under  irrigation  act. 
Farmers'  IJnion  Ditcli  Co.  v.  Rio  Grande 
Canal  Co.    [Colo.]   86   P.   1042. 

ProJjate  proceetlinR-s  [See  5  C.  L.  1504]: 
Order  approving'  final  account  of  executor 
and  declaring  estate  settled.  Stuckwisch  v. 
Kamman  [Ind.]  77  N.  E.  349.  An  order  of  a 
probate  court  on  a  petition  for  separate 
maintenance  is  a  bar  to  tlie  same  extent  as  a 
judgment  in  an  action  at  law.  Harrington 
V.  Harrington,  189  Mass.  281,  75  N.  E.  632. 
Unappealed  order  settling  account  in  probate 
court  held  final.  In  re  Dougherty's  Estate 
[Mont.]    86    P.    38. 

Searcli  -^varrant  proceedins:  While  ordi- 
narily a  finding  in  a  search  warrant  proceed- 
ing is  not  conclusive  as  to  the  ownership  of 
the  property,  but,  where  rival  claimants  ap- 
pear, employ  counsel  and  submit  tlie  issue  of 
ownership  upon  testimony  adduced  pro  and 
con,  the  finding  is  conclusive,  although 
strictly  speaking  they  are  not  parties  to  the 
action,  and  this  applies  to  the  person  caus- 
ing the  warrant  to  be  issued.  Montgomery 
V.  Alden   [Iowa]   108  N.  W.  234. 

14.  Harper  v.  Rankin  [C.  C.  A.]  141  F. 
626;  Gaar,  Scott  &  Co.  v.  Taylor,  128  Iowa, 
636,  105  N.  W.  125.  See,  also,  Disconto  Ge- 
sellschaft  v.  Umbreit,  127  Wis.  651,  106  N.  W. 
S21.  Partition  proceedings.  O'Donaghue  v. 
Smith,  184  N.  T.  365,  77  N.  E.  621.  Judgment 
for  alleged  wrongdoer  under  Laws  New 
Mexico  1903,  p.  52,  c.  33,  §  2,  held  to  bar  ac- 
tion in  another  state  by  person  claiming 
d'Dmages.  Buttron  v.  El  Paso  N.  E.  R.  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  339,  93  S. 
W.  676.  Allowance  and  determination  of 
terms  of  redemption  made  by  supreme  court, 
pending  appeal  from  a  judicial  sale,  is  res 
judicata  in  action  to  recover  part  of  the 
redemption  monej'.  Thesing  v.  Westergren 
[Neb.]  106  N.  W.  438.  It  is  a  general  rule 
that  a  party  to  a  judicial  proceeding  in 
which  there  has  been  a  final  judgment  on 
the  merits  cannot  be  compelled  by  the  par- 
ties to  that  action  to  again  litigate  any  of 
the  matters  that  were  there  in  issue,  if 
tribunal  had  jurisdiction  of  the  parties  to 
and  the  subject-m.atter  of  the  suit.  State 
v.  Corron,  73  N.  H.  434,   62  A.  1944. 

15.  Federal  land  department.  Love  v. 
Flahive  [Mont.]  83  P.  882;  Parryman  v.  Cun- 
ningham, 16  Okl.  94,  82  P.  822.  Board  of 
county  commissioners.  Brooks  v.  Morgan, 
36  Ind.  App.  672,  76  N.  E.  331.  Commission- 
ers of  claims  against  a  decedent's  estate. 
Flynn  v.  Lorimer's  Estate,  141  Mich.  707, 
12  Det.  Leg.  N.  629,  105  N.  W.  37.  Finding 
of  board  of  commissioners  created  by  Laws 
1903,  p.  88,  c.  95,  §  14,  that  liquor  licensee 
had  violated  the  provisions  of  the  act,  and 
tliat  his  license  should  be  canceled,  was  con- 
clusive both   on  him  and  his  sureties   on   his 


liquor  bond  of  such  fact  in  an  action  by  the 
state  on  the  bond.  State  v.  Corron,  73  N. 
H.  434,  62  A.  1044.  A  Chinese  person  char- 
ged with  being  unlawfully  within  the  Unit- 
ed States,  being  discharged  by  a  United 
States  commissioner  after  a  hearing  regular 
in  form,  cannot  be  again  apprehended  and 
proceeded  against  upon  a  complaint  filed  in 
the  district  court  of  the  same  district  upon 
substantially  the  same  facts.  United  States 
V.  Yuen^  Chu  Keng,  140  F.  748.  The  presence 
or  absence  of  an  appeal  in  matters  consti- 
tutionally committed  to  the  determination 
of  a  tribunal  without  a  jury  is  not  material 
upon  the  character  of  the  tribunal's  action 
as  judicial  or  otherwise.  State  v.  Corron,  73 
N.  H.  434,  62  A.  1044.  The  rule  of  res  judi- 
cata is  not  restricted  In  its  application  to 
proceedings  according  to  the  ccfurse  of  the 
common  law,  but  applies  to  all  judicial  de- 
terminations, whether  made  in  actions  or  in 
summary  or  special  proceedings,  or  by  judi- 
cial officers  in  matters  properly  submitted 
for  tlieir  determination.     Id. 

16.  Love  V.  McGill  [Tex.  Civ.  App.]  91  S. 
W.    246. 

17.  Whitesell  v.  Strickler  [Ind.]  78  N.  E. 
S45;  Allen  v.  Ellis,  125  Wis.  565,  104  N.  W. 
739;  Stockton  Sav.  &  Loan  Soc.  v.  Saddlemire 
[Cal.  App.]  86  P.  723;  Parkersville  Drainage 
Dist.  v.  Wattier  [Or.]  86  P.  775;  State  v. 
Ortiz  [Tex.]  14  Tex.  Ct.  Rep.  883,  90  S.  W. 
1084.     See  post.  Persons  Concluded. 

18.  See  post.  Persons  Concluded.  Park- 
ersville Drainage  Dist.  v.  Wattier  [Or.]  86 
P.  775;  State  v.  Ortiz  [Tex.]  14  Tex.  Ct.  Rep. 
883,   90   S.  W.   1084. 

19.  Yates  v.  Jones  Nat.  Bank  [Neb.]  105 
N.  W.  287.  Judgment  in  Federal  court  con- 
clusive in  subsequent  action  in  state  court. 
Thornton  v.  Natchez  [Miss.]  41  So.  498.  A 
judgment  in  garnisliment  in  one  state  is  a 
har  to  an  action  by  tlie  principal  defendant 
against  the  garnishee  to  recover  the  same 
debt  in  the  state  of  the  residence  of  tlie 
former.  Hadacheck  v.  Cliicago,  etc.,  R.  Co. 
[Neb.]  104  N.  W.  878.  Matters  res  .judicata 
will  not  be  reconsidered  by  the  court  of 
claims  in  cases  referred  to  it  under  the 
Tucker  Act,  unless  the  case  demands  the  ex- 
ercise of  its  equitable  powers  to  correct  the 
judgment.  Claimant's  citizenship  determin- 
ed by  the  supreme  court.  Le  More  &  Co.'s 
Case,'  39  Ct.  CI.  484. 

SO.  Harper  v.  Rankin  [C.  C.  A.]  141  F. 
626;  Yates  v.  Jones  Nat.  Bank  [Neb.]  105  N. 
W.  287;  Weaver  v.  San  Francisco,  146  Cal. 
728,  81  P.  119;  Smith  v.  Gowdy  [Ky.]  96  S. 
W.   566.      See  5  C.  L.   1502,   1504. 

21.  A  judgment  that  an  alleged  trespass 
was  committed  on  the  land  to  which  plain- 
tiff claimed  title  held  to  bar  subsequent  suit 
for  subsequent  similar  alleged  trespasses, 
plaintiff  asserting  the  same  title  or  right. 
Roper  Tvumber  Co.  v.  Elizabeth  City  Lumber 
Co     140  N.  C.  437,  53  S.  E.  134.      A  former  re- 
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at  law  and  the  other  in  equit}'.--  The  fact  that  the  adjudication  is  in  a  proceedin2j 
ancillary  and  interlocutory  to  the  main  action  does  not  affect  its  binding  effect,  it 
being  original  as  between  the  parties.^^  The  order  of  institution  of  two  actions  in- 
volving the  same  issue  does  not  affect  the  res  judicata  effect  of  the  one  first  reaching 
finality.^*  Where  there  is  a  joint  and  several  liability  and  a  compromise  is  reached 
and  merged  in  a  judgment,  the  latter  is  conclusive  as  to  the  liability  of  each.^^  As 
a  general  rule  an  action  of  ejectment  does  not  bar  another  action  in  ejectment  Ix'- 
tween  the  same  parties  in  respect  to  the  same  title  and  same  tract  of  land,-*'  nor  does 
a  refusal  of  a  patent  bar  a  suit  in  equity  to  o1:)tain  the  same.-^  In  determining  the 
effect  of  a  decree  of  a  Federal  court  involving  constitutional  rights,  the  principles  of 
res  judicata  as  settled  by  the  supreme  court  of  the  United  States  must  be  applied, 
though  they  differ  from  those  of  the  local  state  courts.-^ 

Persons  conduded.^^ — All  adversary  parties^**  to  the  action,  or  persons  in  privity 
with  them,^^  are  bound  by  a  final  jaidgment  on  the  merits  rendered  therein,  and  the 
rule  has  been  extended  so  as  to  reach  persons  wdio  are  responsible  for  the  acts  of 
others."^  The  term  "'privity"  suggests  mutual  succession  or  relation  to  the  same 
property  or  property  right.^^    It  creates  no  privity  between  the  parties  that,  as  liti- 


covery  in  trpver  with  satisfaction  is  a  bar 
to  an  action  of  detinue  between  tlie  same 
parties  for  the  same  property.  Syson  Tim- 
ber Co.  V.  Dickens    [Ala.]    40  So.   753. 

23.  Smith  v.  Smith,  125  Ga.  83.  54  S.  E. 
73.  Wliere  a  biU  was  filed  to  en.ioin  the  col- 
lection of  a  mortgage  held  by  defendant,  and 
it  was  alleged  by  a  demurrer  considered  as 
an  answer  that  defendant  had  obtained 
judgment  in  an  action  at  law  on  the  bond 
accompanying  the  mortgage,  in  which  action 
the  same  facts  were  set  up  as  in  the  bill, 
held  proper  to  dismiss  the  bill.  Megahey  v. 
Farmers'  &  Mechanics'  Sav.  Fund  &  Loan 
Ass'n  [Pa.]  64  A.  546. 

23.  Maritime  lien  claimants  intervening 
in  creditor's  suit.  The  J.  R.  Langdon,  145 
F.    64. 

24.  Black   v.    Thompson,    120   111.    App.    424. 
23.     Huntington  v.  Newport  News  &  M.  V. 

Co.    [Conn.]    61   A.   59. 

26.  Crowl  V.  Crowl,  195  Mo.  338,  92  S.  W. 
890;   Weigel   v.    Green    [111.]    77   N.   E.    574. 

27.  The  decision  of  the  court  of  appeals 
of  the  District  of  Columbia  on  an  appeal 
from  the  commissioner  of  patents  taken 
under  Act  Feb.  9,  1893,  c.  74,  27  Stat.  436, 
does  not  preclude  the  maintenance  of  a  suit 
in  equity  by  one  of  the  parties  against  the 
other  to  obtain  a  patent,  urider  Rev.  St. 
§    4915.     Dover  v.  Greenwood,    143   F.    136. 

28.  Gunter  v.  Atlantic  Coast  Line  R.  Co., 
200   U.    S.    273,    50   Law.    Ed. . 

29.  See  5   C.  L.   1505. 

30.  Must  be  adversary  parties.  Comstock 
V.  Keating.  115  Mo.  App.  372.  91  S.  W.  416; 
Gouwens  v.  Gouwens  [111.]  78  N.  E.  597.  It 
is  immaterial  that  the  parties  are  formally 
arrayed  on  the  same  side  in  a  suit  if  their 
interests  are  in  fact  adverse.  Georgia  R.  & 
Banking  Co.  v.  Wright,  124  Ga.  596,  53  S.  E.  251. 
Suit  against  notary  and  sureties;  held  not 
adversary  parties.  Comstock  v.  Keating,  115 
Mo.  App.  372,  91  S.  W.  416.  Judgment 
against  codefendants  as  partners  held  not 
res  judicata  on  question  of  partnership  as 
between  the  defendants.  Gutfreund  v. 
Standard  Life  &  Ace.  Ins.  Co.,  98  N.  Y.  S. 
699.     Judgment,   in  an  action   for  negligence, 


against  several  codefendants  as  partners 
held  not  binding  on  question  of  ownership 
of  horse  and  vehicle  causing  the  injury  as 
between  one  of  the  defendants  and  an  in- 
demnitor. Id.  Where  two  or  more  defend- 
ants make  iss'ues  with  the  plaintiff,  a  judg- 
ment determining  those  issues  in  favor  r^" 
the  defendants  settles  between  them  no  fact 
that  might  have  been  but  was  not  put  in 
issue  by  a  proper  pleading.  Whitesell  v. 
Strickler  [Ind.]  78  N.  E.  845.  Judgment  in 
a  bastardy  proceeding  instituted  at  the  in- 
stance of  the  putative  father,  without  the 
knowledge  of  the  mother  or  the  prosecuting 
attorney  and  the  dismissal  of  which  by  the 
mother  was  fraudulently  obtained,  held  not 
to  bar  another  proceeding.  Gooding  v. 
State  [Ind.  App.]  78  N.  E.  257.  Where  in 
a  foreclosure  suit  lien  claimants  were  made 
codefendants  and  answered  claiming  the 
right  to  any  surplus  arising  on  the  fore- 
closure sale,  held  decree  in  foreclosure  es- 
tablishing such  liens  was  not  res  judicata 
as  between  such  codefendants.  Gouwens  v. 
Gouwens  [111.]  78  N.  E.  597.  Failure  of 
vendee  of  land  to  assert  his  right  to  rescind 
in  an  action  brought  by  third  persons 
against  the  vendee  and  his  vendor,  to  es- 
tablish the  title  of  such  third  persons  to 
such  land,  held  not  to  bar  subsequent  action 
by  vendee  against  his  vendor  for  rescission. 
Olschewske  v.  King  [Tex.  Civ.  App.]  96  S. 
W.  665.  An  answer  directed  against  the 
complainant,  but  which  seeks  affirmative  re- 
lief against  a^  codefendant,  raises  no  issue 
as  to  the  latte'r  where  it  is  not  served  on 
him  and  he  flies  no  demurrer,  answer,  or  re- 
ply thereto,  and  a  part  of  a  judgment  grant- 
ing such  affirmative  relief  is  not  res  judi- 
cata against  such  codefendant.  Gulling  v. 
Washoe    County    Bank    [Nev.]    82    P.    800. 

31.  See  ante  this  section.  As  to  who  are 
privies,    see    infra,   this   section. 

32.  Judgment  in  favor  of  lessee  railroad 
held  to  bar  action  against  lessor.  Muntz 
V.  Algiers  &  G.  St.  R.  Co.,  116  La.  236,  40 
So.     688. 

33.  Williams  v.  Husky.  192  Mo.  533.  90 
S.    W.    425.      A    party    is    in    privity    with    an- 
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gants  in  two  different  suits,  they  happen  to  be  interested  in  proving  or  disproving 


other  when,  in  fact,  he  does  claim  under 
that  other,  althoug-h  he  may  have  some 
other  undisclosed  claim.  Minnesota  Deben- 
ture Co.  V.  Johnson,  96  Minn.  91,  104  N.  "W. 
1149,  107  N.  W.  740.  One  suing-  as  assignee 
of  different  persons  stands  in  their 
places,  and  a  determination  in  one  ac- 
tion is  not  res  judicata  in  the  other. 
Nathan  v.  Uhlmann,  101  App.  Div.  388. 
92  N.  Y.  S.  13.  A  judgment  recovered 
by  plaintiffs'  intestate  as  an  assignee  of 
claims  against  an  insolvent  bank  for  accept- 
ing deposits  after  knowledge  of  its  insol- 
vency is  inadmissible  in  a  similar  action  by 
plaintiff's  intestate  on  assignments  from 
otlier  depositors.  Id.  Those  who  claim  prop- 
erty under  one  who  was  a  party  to  a  judg- 
ment affecting  his  right  to,  or  in.  such  prop- 
erty are  privies  and  bound  by  such  judg- 
ment. City  of  Carthage  v.  T^'eesner.  116  Mo. 
App.  118,  92  S.  W.  178.  Holders  of  special  | 
tax  bills,  who  assigned  them  as  security  to  | 
a  bank  and  obtained  them  by  reassignment  i 
after  a  judgment  against  the  bank  cancelling 
the   bills,    were   bound   by   the  judgment.      Id.  i 

IllustratioES.  As.signees:  Where  the 
estate  of  a  deceased  administrator  is  bound 
by  a  judgment  in  an  action  by  the  adminis- 
trator da  bonis  non  against  the  sureties  on 
his  bond,  the  assignee  of  the  deceased  ad- 
ministrator's sliare  in  the  intestate's  estate 
is  also  bound.  In 're  McCauley's  Estate,  49 
Misc.    209,    99   N.    Y.   S.    238. 

Corporation  and  stockholders:  Stockhold- 
ers held  in  privity  with  corporation  in  a  j 
suit  brought  against  the  latter  alleging  its 
insolvency  and  asking  for  a  receiver.  Fran- 
cis V.  Hazlett  [Mass.]  78  N.  E.  405.  A  judg- 
ment against  a  corporation  binds  the  stock- 
holders so  far  as  the  riglit  of  the  creditor 
to  enforce  his  claim  against  the  corporate 
assets    is    concerned.       Wheatley    v.     Glover. 

125  Ga.  710,  54  S.  E.  626.  Such  judgment  is 
likewise  conclusive  upon  a  stockholder  who 
in  a  subsequent  suit  is  sought  to  be  held 
liable  for  the  amount  of  an  unpaid  stock 
subscription.     Id. 

Grantor  anil  errantee  held  in  privity  with 
each  other.  Williams  v.  Husky.  192  Mo.  533, 
90  S.  W.  425.  Where  a  grantee  of  the  mort- 
gagor is  not  made  a  party  to  tlie  fore- 
closure suit,  a  judgment  therein  establish- 
ing the  existence  and  validity  of  the  lien  is 
not  binding  upon  the  grantee  in  a  second 
foreclosure  action.  Stough  v.  Badger  Lum- 
ber Co.,    70   Kan.    713,    79   P.   737. 

Joint  debtors  [See  5  C.  L.  1506]:  Under 
Code  Civ.  Pros.  §  1933,  a  judgment  against 
joint  debtors  is,  as  against  a  defendant  not 
summoned,  conclusive  evidence  of  the  ex- 
tent of  plaintiff's  demand.  Hofferberth  v. 
Nash,  98  N.  Y.  S.  684.  A  judgment  against 
one  of  several  joint  makers  of  a  note  is  not 
binding  upon  the  other  joint  makers  who  are 
not  parties  to  the  action.     Davis  v.  Schmidt. 

126  Wis.    461,    106    X.   W.    119. 

Landlord  and  tenant  held  in  privity  with 
each  other.  Minnesota  Debenture  Co.  v. 
Johnson,  96  Minn.  91,  104  N.  W.  1149,  107  N. 
W.    740. 

Ijesatee  and  personal  representatives  [See 
5  C.  L.  1506]:  V^'here,  in  an  action  for  the 
construction  of  a  w^ill,  children  of  a  certain 
legatee    were  .made    parties    and    the    judg- 


ment determined  that  on  the  death  of  such 
person  the  fund  in  question  would  go  to 
her  issue  living  at  her  death,  in  a  subse- 
quent suit  involving  the  same  fund  and  be- 
tween the  same  parties,  it  was  not  necessary 
that  two  of  the  phildren  who  had  died  with- 
out issue  prior  to  the  commencement  of  the 
action  be  made  parties  by  their  representa- 
tive. Jewett  V.  Schmidt,  108  App.  Div.  322, 
95   N.   Y.   S.    631. 

Life  tenant  and  remaindermen:  A  decree 
reforming  a  deed  so  as  to  give  the  life  ten- 
ant the  estate  in  fee  is  not  binding  upon 
contingent  remaindermen  not  parties  there- 
to, including  unborn  issue.  Downey  v.  Seib. 
102    App.    Div.    317,    92    N.    Y.    S.    431. 

Prineipal  and  agent:  Agent  prosecuting 
or  defending  under  the  authority  or  in  the 
right  of  his  principal,  the  latter  is  bound. 
Jacob  v.  Oyster  Bay,  109  App.  Div.  630,  96 
N.    Y.    S.    626. 

Principal  and  sureties:  Surety  on  recog- 
nizance. McChristal  v.  Clisbee,  190  Mass. 
120,  76  N.  E.  511.  Sureties  on  a  bond  to 
comply  with  a  statute  or  order  of  court 
are  estopped  in  the  same  way  and  to  the 
same  extent  as  the  principal  obligor  by  any 
ludgment  or  decree  that  estops  him  to  deny 
that  he  failed  to  comply  with  the  condition 
of  the  bond.  State  v.  Corron,  73  N.  H.  434, 
62    A.     1044. 

Promissory  notes;  Subsequent  holder  of 
a  note  and  the  original  payee.  Payor  sought 
to  question  validity  of  claim  for  which  note 
was  given,  a  matter  which  had  been  pre- 
viously decided  in  favor  of  the  original 
payee  in  a  suit  by  him  against  the  payor. 
Camden  Nat.  Bank  v.  Fries-Breslin  Co.,  214 
Pa.  395.  63  A.  1022.  Where  a  vendee  exe- 
cuted a  note  payable  to  a  third  person,  an 
attachment  proceeding  in  which  it  is  at- 
tempted to  sho^'  that  the  payee  had  no 
interest  therein  and  to  which  he  was  not 
made  a  party  does  not  bar  the  assignee  of 
the  payee  from  maintaining  an  action  on 
such  note.  Young  v.  Steim.  29  Pa.  Super.  Ct. 
205.  A  decree  of  a  court  vested  with  jurisdic- 
tion over  the  subject-matter  and  the  parties  in 
interest,  fixing  the  status  of  a  series  of 
notes  secured  by  a  single  mortgage,  is  bind- 
ing on  one  who.  in  a  subsequent  action, 
attempts  to  avoid  tlie  effect  of  the  decree, 
where  it  appears  that  the  transfer  of  the 
note  Involved  in  the  later  proceeding  was 
fraudulent  as  against  the  holder  of  the  other 
notes.  Preston  v.  Morsman  [Neb.]  106  N.  W. 
320. 

Purchasers  at  judicial  sale:  A  judgment 
that  a  transaction  was  not  a  mortgage  but 
a  sale  and  an  option  to  repurchase  is  con- 
clusive against  a  purchaser  of  land  under 
execution  against  the  grantor.  Jones  v. 
Hubbard,   193   Mo.   147,   90  S.  W.   1137. 

Purchaser  pendente  lite.  See  Corbett  v. 
Craven  [Mass.]  78  N.  E.  748.  A  purchaser 
pendente  lite  is  not  required  to  be  made,  by 
amendment,  a  party  to  the  record  in  order 
to  be  bound  by  the  findings  of  facts  or  the 
iudgments  or  decrees  in  a  cause.  South 
Penn  Oil  Co.  v.  Calf  Creek  Oil  &  Gas  Co., 
140    F.    507. 

Stockholders  inter  se:  The  decree  of  a 
foreign  court  as  to  the  fact  that  an  assess- 
ment of  members  of  an  insolvent  mutual  in- 
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the  same  facts.'*    While  generally,  but  not  always/ 
to  the  action  are  bound  by  the  judgments  therein,^ 


only  parties  or  privies  to  parties 
still  it  is  not  necessary  that  one 


surance  company  is  necessary,  as  to  the 
amount  required  to  be  raised  and  as  to  the 
pro  rata  share  of  each  policy,  is  conclusive 
on  members  of  the  company,  but  one  may 
still  show  that  he  Is  not  a  aplicy  holder  or 
has  a  release  or  offset.  Swing  v.  Consoli- 
dated  Fruit   Jar   Co.    [N.    J.    Law]    63   A.    899. 

Trustee  and  beneficiary:  Beneficiaries  not  j 
parties  to  proceedings  by  trustee  held  not 
bound  thereby.  Sawyer  v.  First  Nat.  Bank 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  701,  93  S. 
W.  151.  Decree  against  trustee  held  to  bind 
beneficiary  as  to  his  rights  and  interests 
in  trust  property.  National  Salt  Co.  v.  In- 
graham    [C.   C.   A.]    143    F.    805. 

Vendor  and  vendee  in  privity.  Wm.  Cam- 
eron &  Co.  v.  Jones  [Tex.  Civ.  App.]  90  S. 
W.   1129. 

34.  Duffee  V.  Boston  El.  R.  Co.,  191  Mass. 
563,  77  N.  E.  1036.  A  judgment  in  favor  of 
defendant  in  an  action  by  a  married  woman 
for  injuries  alleged  to  have  been  caused  by 
defendant's  negligence  held  not  to  bar  suit 
by  husband  of  plaintiff  in  former  action  for 
damages  for  care  of  wife  and  loss  of  con- 
sortium, though  based  on  the  same  facts. 
Id. 

35.  Under  the  statutory  provision  for  re- 
a^ise.ssments,  any  person  holding  warrants 
for  municipal  improvements  may  plead  any 
former  adjudication  holding  assessments 
made  to  pay  for  the  work  on  account  of 
w^hich  warrants  were  issued  invalid,  such 
right  not  being  confined  to  the  parties  to 
the  particular  action,  their  privies,  or  suc- 
cessors in  interest.  Waldron  v.  Snohomish, 
41  Wash.  566,  83  P.  1106.  In  Minnesota  in 
the  absence  of  mistake,  fraud,  or  collusion, 
a  judgment  declaring  assessment  proceed- 
ings invalid  is  binding  on  a  city  though  the 
city  was  not  a  party  to  the  action.  The  rule 
is  the  same  whether  a  case  arises  under  a 
city  charter  or  general  statutes.  Otis  v. 
St.   Paul,    94   Minn.    57,    101   N.   W.    1066',   1134. 

36.  Duffee  V.  Boston  El.  R.  Co.,  191  Mass. 
563,  77  N.  E.  1036;  Calkins  v.  First  Nat. 
Bank  [S.  D.]  107  N.  W.  675;  Millhiser  &  Co. 
v.  Leatherwood,  140  N.  C.  231,  5?  S.  E.  782; 
Young  V.  Steim,  29  Pa.  Super.  Ct.  205.  Hence 
there  is  no  taking  of  property  without  due 
process  of  law  so  as  to  raise  a  Federal  ques- 
tion. Iron  Cliffs  Co.  v.  Negaunee  Iron  Co., 
197  U.  S.  463,  49  Law.  Ed.  836.  Sale  of  re- 
mainder interest  in  partition.  Suburban 
Co.  V.  Turner's  Adm'r  [Va.]  54  S.  E.  29. 
Recital  in  a  judgment  as  to  plaintiff's  home- 
stead rights  is  not  binding  upon  one  not  a 
party  to  the  action.  Parlin  &  Orendorff  Co. 
V.  Vawter  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
47,  88  S.  "W.  407.  Order  in  receivership  pro- 
ceedings determining  stockholders'  liability 
held  not  conclusive  against  a  defendant  who 
did  not  serve  and  did  not  appear.  Converse 
v.  Aetna  Nat.  Bank  [Conn.]  64  A.  341.  Order 
passing  the  accounts  of  receivers  of  a  bank- 
rupt estate  in  which  they  have  credited 
themselves  with  property  surrendered  to 
third  persons  claiming  it  held  not  an  ad- 
judication of  such  persons'  rights  to  the 
property.  Whitney  v.  Wenman,  140  F.  959. 
Bona  fide  purchasers  of  land  are  not  bound 
by    a   judgment    setting    aside    a    release    of 


a  deed  of  trust  thereon  rendered  in  an  action 
to  which  they  are  not  parties.  Bristow  v. 
Thackston,  187  Mo.  332,  86  S.  W.  94.  Where 
vendor  of  property  took  a  trust  deed  run- 
ning to  a  third  party,  held  a  judgment  in  a 
suit  by  a  suljsequent  mortgagee  of  the  ven- 
dee, in  which  suit  the  vendor  intervened, 
was  not  binding  on  the  first  mortgagee. 
French  v.  Rogillio  [Miss.]  40  So.  68.  A  dis- 
missal of  a  rule  to  show  cause  why  a  liquor 
license  should  not  be  revoked  is  not  res 
judicata  in  a  rule  obtained  by  different  par- 
ties. Arnold's  License,  30  Pa.  Super.  Ct.  93. 
Where  an  action  purporting  to  be  brought 
on  behalf  of  a  minor  by  her  mother  as  next 
friend  is  not  in  fact  brought  by  the  mother, 
or  is  brouglit  in  her  name  but  without  her 
knowledge  or  consent,  neither  she  nor  the 
minor  is  bound  by  the  judgment  rendered 
therein.  International  &  G.  N.  R.  Co.  v. 
Brisenio  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
961,  92  S.  W.  998.  In  an  action  to  foreclose 
vendor's  lien  notes,  wherein  defendant 
pleaded  failure  of  title,  the  fact  that  a  judg- 
ment by  default  had  been  rendered  against 
defendant  for  the  possession  of  the  land  by 
a  third  person  did  not  affect  the  rights  of 
plaintiff  who  was  not  a  party  to  that  action. 
Bradbury  v.  Dumond  [Ark.]  96  S.  W.  390. 
Under  Rev.  St.  1898,  §  3198,  making  judg- 
ments a  lien  upon  the  real  estate  of  the 
judgment  debtor,  a  purchaser  at  execution 
sale  held  not  bound  by  a  decree  canceling 
the  deed,  under  which  the  execution  defend- 
ant held  title,  after  the  rendition  of  the 
judgment  under  which  the  sale  was  had. 
Larsen  v.  Gasberg  [Utah]  86  P.  412.  A 
county  not  a  party  to  a  suit,  adjudging  that 
a  bank  was  liable  for  taxes  only  under  the 
Hewitt  act  (Gen.  St.  1888,  c.  92),  held  en- 
titled to  recover  from  the  bank  taxes  au- 
thorized by  the  subsequent  revenue  act  of 
1892  (Ky.  St.  1903).  §  4092.  Bank  of  Ken- 
tucky V.  Com.  [Ky.]  94  S.  W.  620.  Where 
husband  had  deeded  property  to  wife, 
held  she  was  not  bound  by  a  judgment  ren- 
dered in  a  suit  to  which  he  was  a  party. 
Milam  v.  Coley  [Ala.]  39  So.  511.  Owner  of 
land  not  being  a  party  to  a  suit  to  enforce 
taxes  against  the"  land,  held  not  bound  by 
judgment.  Wood  v.  Smith,  193  Mo.  484,  91 
S.  W.  85.  Former  adjudication  held  not  ad- 
missible against  all  the  defendants,  one  of 
them  not  having  been  p.  party  to  the  other 
action.  Ryan  v.  Young  [Ala.]  41  So.  954. 
Second  mortgagee  held  not  affected  by  judg- 
ment in  detinue  by  first  mortgagee,  he  not 
being  a  party  to  the  action.  Daniel  Bros.  v. 
Jordan  [Ala.]  40  So.  940.  In  an  action 
against  city  for  failing  to  guard  excavation 
in  street,  held  city  could  not  take  advantage 
of  judgment  in  favor  of  a  contractor  in  suit 
brought  against  him.  Fleming  v.  Anderson 
[Ind.  App.]  76  N.  E.  266.  Decision  of  the 
commissioner  of  the  general  land  office  can- 
celling homestead  entry  held  not  conclusive 
against  defeated  occupant's  right  against 
subsequent  homestead  applicant  who  was 
not  a  party  to  the  former  proceedings.  Mar- 
tinson V.  Marzolf  [N.  D.]  108  N.  W.  801. 
Where,  in  an  action  to  establish  a  lot  cor- 
ner,  the   then   owner   of  adjoining  land,   sub- 
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be  a  party  to  the  record  in  order  to  be  bound ;  it  is  sufficient  if  he  has  an  interest  and 
participates  in  the  action/^  or  has  negligently  failed  to  become  a  party/^  or  where 
he  introduces  the  record  and  judgment  in  evidence  in  a  subsequent  case  to  which  he 
is  a  party^,^^  or  where  the  judgment  constitutes  a  link  in  a  chain  of  title,*"  or  where 
the  proceeding  is  in  rem,*^  though  in  the  latter  case  the  judgment  does  not  extend 
to  the  personal  liability.*^  These  last  two  cases,  however,  may  be  related  to  the  doc- 
trine of  privity.  Wliile  a  judgment  is  not  generally  binding  on  third  persons,  j-^et 
its  use  as  evidence  may  shift  the  burden  of  proof .*^  It  is  not  necessary  that  all  the 
parties  to  the  first  action  are  parties  to  the  second.**  In  the  doctrine  of  res  judicata^ 
privity  extends  no  further  than  the  particular  subject-matter  or  property,  the  sta- 


sequently  conveyed  to  plaintiff,  was  not 
served  nor  made  a  party  to  the  proceeding's, 
the  judgment  was  not  conclusive  against 
plaintiff.  Dittmer  v.  Mierandorf,  129  Iowa. 
643,  106  N.  W.  158.  In  an  action  involving 
the  validity  of  Laws  1905,  p.  2092,  c.  737; 
Laws  1906,  c.  125,  and  Laws  1905,  p.  2091. 
c.  736,  prescribing  the  rate  to  be  charged 
consumers  for  gas,  the  fact  that  the  City 
of  New  York  was  a  party  held  not  to  render 
judgment  binding  on  private  consumers. 
Richmond  v.  Consolidated  Gas  Co.,  114  App. 
Dlv.  216,  100  N.  Y.  S.  81.  Also  in  such  action 
members  of  state  gas  commission  held  not 
to  represent  private  consumers.  Id.  A  party 
to  an  action  in  a  state  court  to  restrain  a 
gas  company  from  cutting  off  gas  connec- 
tions and  charging  a  higher  rate  than  that 
prescribed  by  statute  held  not  a  party  to 
a  bill  by  the  company  in  a  Federal  court 
seeking  among  other  things  to 'restrain  the 
district  attorney  and  attorney  general  from 
enforcing  a  statutory  penalty  against  the 
company.  Id.  Subsequent  purchaser  in  pos- 
ses.'sion  not  being  made  a  party  to  a  suit 
to  foreclose  a  vendor's  lien  is  not  bound  by 
judgment  therein.  McKinley  v.  Wilson 
[Tex.   Civ.   App.]    96   S.   W.   112. 

37.  So  held  as  to  one  promoting  action 
to  recover  statutory  penalty  for  obstructing 
a  highway,  though  state's  attorney  was 
called  in  but  did  not  interfere  in  the  prose- 
cution of  the  suit.  Kolpack  v.  Kolpack 
[Wis.]  107  N.  W.  457.  V\niere  a  number  of 
insurance  companies  which  had  issued  to 
plaintiffs  concurrent  policies  covering  the 
same  property  and  identical  in  form,  united 
in  making  a  common  defense  to  suits 
brought  against  tliem  severally,  held  all 
were  bound  by  the  judgment.  Greenwich 
Ins.  Co.  V.  Friedman  Co.  [C.  C.  A.]  142  F. 
944.  Where  a  foreign  executor  of  a  de- 
ceased administrator  had  notice  of  an  ac- 
tion by  the  administrator  de  bonis  non 
against  the  surety  on  the  deceased  admin- 
istrator's bond,  and  he  selects  the  counsel 
to  represent  the  surety,  the  estate  is  bound 
by  the  judgment  against  tlie  surety  for 
money  converted.  In  re  INIcCauley's  Estate. 
49   Misc.   209,   99  N.  Y.   S.   238. 

38.  Landlord  concluded  by  judgment  in 
suit  against  tenant,  he  being  liable  over  to 
the  latter  and  being  notified  of  the  suit. 
Kosower  v.  Sandler,  49  Misc.  443,  98  N.  Y. 
S.  65,  rvg.  96  N.  Y.  S.  734.  Where  grantee 
of  land  agreed  to  keep  fence  in  repair  and 
grantor  was  sued  and  damages  recovered 
for  injuries  resulting  in  neglect  to  repair 
fence,  held  grantee  was  bound,  he  having 
been   given  notice  of  the   suit  and   requested 


to  defend.  Hubbard  v.  Gould  [N.  H.]  64  A. 
668.  Suit  to  quiet  title  brought  by  grantee 
of  tax  deed.  The  defendant  notified  his 
grantor  to  defend  but  latter  failed  to  do  so. 
Judgment  was  rendered  for  plaintiff  and 
defendant  sued  his  grantor  for  breach  of 
covenant  in  deed.  Held  former  judgment 
was  conclusive  on  the  defendant  in  the  sec- 
ond action  that  tlie  purchase  at  tax  sale  was 
for  the  benefit  of  his  grantee.  Patterson  v. 
Cappon    [Wis.]    109   X.   W.    103. 

39.  See  5   C.  L.   1507,   n.   58. 

40.  See    5    C.    L.    1507,    n.    59. 

41.  Decree  of  distribution  in  probate  pro- 
ceedings. Goodrich  v.  Ferris,  145  F.  844. 
Order  in  probate  proceedings  setting  aside 
homestead  to  widow  held  binding  on  minor 
heirs,  tliough  not  represented  by  guardian. 
In  re  Pearce  [Tex.  Civ.  App.]  96  S.  W.  1094. 
Judgment  foreclosing  state's  lien  for  de- 
linquent taxes  is  binding  on  all  persons  who 
were  parties  and  served  with  citation, 
whether  they  were  named  in  the  judgment 
or  not.  Ball  v.  Carroll  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  422,  92  S.  W.  1023.  Adjudica- 
tion in  involuntary  bankruptcy  proceedings 
is  an  adjudication  in  rem.  Whitney  v.  Wen- 
man,  140  F.  959.  Ordinary  proceedings  in 
bankruptcy  are  not  proceedings  in  rem. 
Proceeding   to   pass    receivers'   accounts.      Id. 

42.  Judgment  foreclosing  second  mort- 
gage given  to  secure  sureties  on  purchase- 
money  note  held  not  to  bar  an  action  on 
the  note  to  establish  the  personal  liability 
of  the  maker,  there  being  no  recital'in  the 
decree  nor  showing  otherwise  that  in  the 
foreclosure  suit  personal  service  was  had 
on  the  maker.  Hunter  v.  Porter  [Iowa]  109 
X.    W.    283. 

43.  In  an  action  to  set  aside  a  judg- 
ment based  on  the  findings  of  a  referee 
alleged  to  have  been  insane  at  the  time  of 
signing  an  adjudication  of  lunacy  entered 
on  the  same  day  is  not  conclusive  •  but 
changes  the  burden  of  proof.  Schoenberg 
&  Co.  v.  Ulman,   99  N.  Y.  S.  650. 

44.  A  question  of  fact  decided  by  a  court 
of  competent  jurisdiction  is  res  judicata  in 
a  subsequent  action,  as  between  parties  who 
had  the  right  to  prosecute  and  defend,  ex- 
amine and  cross-examine,  even  though  other 
parties,  or  the  same  parties  in  other  ca- 
pacities, may  be  involved.  Rohn  v.  Rohn, 
117  111.  App.  512.  A  judgment  in  an  action 
by  an  administratrix  against  an  executor 
de  son  tort  for  loss  to  the  estate  due  to  his 
negligence  is  res  adjudicata  in  a  subsequent 
action  in  equity  by  the  executor  de  son  tort 
to  enjoin  its  enforcement,  notwitlistanding 
the  former  suit  was  by  the  executrix  in   her 
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tus  of  which  was  determined  by  the  judgment  as  to  that  particular  thing.*^  The 
mere  personal  effect  of  the  judgment  is  absolutely  confined  to  the  parties  to  the  liti- 
gation.*" One  who  openly  conducts  the  defense  for  a  party  will  be  bound  by  the 
decree.*^  So  also,  where  an  action  is  brought  in  the  name  of  one  person  at  the  in- 
stance of  another,  the  judgment  will  conclude  the  latter.**  A  judgment  against  one 
primarily  liable  is  not  conclusive  against  one  secondarily  liable,  unless  the  latter  had 
notice  of  the  suit.*®  When  such  person  had  no  notice  of  the  suit  the  judgment, 
though  not  conclusive,  is  prima  facie  evidence  of  liability.^"  A  judgment  of  a  pro- 
bate court  against  a  personal  representative  is  binding  so  far  as  the  personal  estate 
of  the  deceased  is  concerned  and  also  lands  not  taken  possession  of  by  the  d&visees,^'^ 
but  it  is  not  binding  upon  the  devisees  nor  upon  lands  in  their  exclusive  possession.^- 
tliough  even  against  the  latter  such  judgment  is  prima  facie  evidence.^^  A  munic- 
ipality or  other  public  body  may  be  bound  by  suit  in  which  it  is  represented  by  its 
propey  officers."*  Minors  and  persons  non  compos  mentis  will  be  bound  if  properly 
represented  by  guardian. ^^  A  corporation  knowingly  allowing  an  attorney  to  pros- 
ecute a  suit  in  its  name  is  bound  by  the  final  decree  therein,  although  the  attorney 
Avas  not  specifically  employed  by  it.^*^  A  party  to  the  former  suit  cannot  defeat  the 
binding  effect  of  the  judgment  therein  because  of  the  clerk's  failure  to  file  his  answer 
therein.^"  A  judgment  may  be  admissible  in  evidence  even  though  suits  are  not 
between  the  same  parties.^® 


official  capacity,  and  the  chancery  suit  is 
prosecuted  ag'ainst  her  individually  and  as 
executrix.      Id. 

45.  Allen  v.  Ellis,  125  Wis.  565,  104  N.  W. 
739. 

46.  Allen  v.  Ellis,  125  Wis.  565,  104  N.  W. 
739.  The  assignee  of  a  judgment,  under  an 
assig'nment  made  after  the  commencement 
and  before  the  termination  of  a  garnishment 
action  by  the  judgment  creditor,  is  a 
stranger  to  the  garnishment  action,  and  the 
judgment  therein  rendered  is  not  conclusive 
in  his  favor.     Id. 

47.  One  vi^ho  instigates  another  to  do  a 
Wrongful  act,  and,  when,  the  wrongdoer  Is 
sued,  takes  upon  himself  and  conducts  the 
defense  of  the  case,  is  concluded  from  again 
litigating  with  the  plaintiff  in  that  action, 
the  issues  there  decided.  Suit  against  cor- 
poration for  infringement  of  trade  mark  held 
conclusive  on  executive  officers  when  sued 
as  individuals.  Saxlehner  v.  Eisner,  140  F. 
938.  The  holders  of  the  legal  title  to  land 
defending  actions  of  ejectment  brought 
against  their  tenants  are  bound  by  the 
judgment,  and  writ  of  ouster  may  issue 
against  them.  Crane  v.  Cameron,  71  Kan. 
880,  .81   P.    480. 

48.  City  of  Carthage  v.  Weesner,  116  Mo. 
App.  118,  92  S.  W.  178.  Where  tax  bills  were 
assigned  as  collateral  to  a  bank,  which  was 
to  collect  them  and  threatened  suit  for  that 
purpose,  a  judgment  against  the  bank  can- 
celling the  bills  was  binding  on  the  assign- 
ors.     Id. 

49.  Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.  626.  When  the  charter  of  a  corpora- 
tion provides  ,that  the  stockholders  shall 
be  individually  liable  for  the  debts  of  the 
corporation,  or  a  given  class  of  debts,  a 
judgment  against  the  corporation  in  favor 
of  a  creditor  is  not  conclusive  against  a 
stockholder  in  a  proceeding  to  enforce  the 
individual   liability  under   the  charter,    when 


the  stockholder  had  no  notice  of  the  suit 
nor   opportunity   to   defend.     Id. 

50.  Wheatley  v.  Glover.  125  Ga.  710,  54 
S.    E.    626. 

51,  ."SZ.  Brock  V.  Kirkpatrick,  72  S.  C.  491, 
52   S.   E.   592." 

53.  Where  a  judgment  w^as  obtained  on  a 
note  against  an  executor  and  was  acknowl- 
edged by  him  in  his  accounting  on  his  final 
discharge  allowed  as  a  claim  against  the 
estate  and  enrolled  in  the  probate  court  as 
a  judgment,  on  which  judgment  execution 
issued,  it  is  binding  on  the  estate  and  the 
creditor,  and  is  prima  facie  evidence  in  a 
suit  by  a  creditor  to  subject  lands  of  devi- 
sees to  the  payment  of  the  debt  without 
the  production  of  the  note.  Brock  v.  Kirk- 
patrick,   72    S.    C.    491,    52   S.    E.    592. 

54.  Judgment  upon  executive  officers  of 
city  as  such  held  binding  on  city.  Lighton 
V.  Syracuse,  98  N.  Y.  S.  792.  Mayor,  clerk, 
and  corpora.tion  counsel  appearing  in  suit, 
held  city  w^s  bound  by  judgment.  Id., 
48  Misc.  134,  96  N.  T.  S.  692.  Suit  in 
which  county  treasurer  and  district  attor- 
ney participated  as  such  held  binding  in 
subsequent  suit  against  county  superintend- 
ent as  such.  Davidson  v.  Baldwin  [Cal. 
App.]  84  P.  238.  Held,  under  the  facts  of 
the  case  and  the  statutes  requiring  the  at- 
torney general  to  defend  actions  to  enjoin 
county  treasurers  from  collecting  state  taxes, 
that  the  state  had  voluntarily  become  a 
party  and  was  bound  by  the  decree.  Gunter 
V.   Atlantic  Coast  Line   R.    Co.,    200   U.   S.    273, 

50    Law.    Ed. .      While    a    judgment    in    a 

suit  by  a  city  solicitor  may  not  be  a  tech- 
nical estoppel  as  against  the  city.  It  may 
be  given  practically  that  effect  if  the  same 
maLters  are  in  litigation  witli  the  same  ad- 
versary.    McGonigale  v.  Defiance,   140  F.   621. 

55.  Infant  parties  represented  by  guard- 
ians ad  litem  are  bound  by  the  judgment. 
Partition  proceedings.    O'Donaghue  v.  Smith, 
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§  2.  Adjudication  as  a  bar  of  causes  of  action  or  defense.^^ — As  a  general 
proposition,  it  is  stated  that,  to  constitute  a  prior  adjudication  a  complete  bar  to  a 
cause  of  action  or  defense,  there  must  occur  identity  of  parties.'^'^  identity  of  suhject- 
hiatter,*^^  and  identity  of  issues/-  or  the  cause  of  action  as  it  has  been  termed.^^ 


184  N.  Y.  365,  77  N.  E.  621.  When  minors 
are  plaintiffs  and  suit  is  broug-ht  and  pros- 
ecuted in  good  faith  for  tlieir  benefit,  tliey 
are  bound  the  same  as  adults  would  be. 
McCreary  v.  Creighton  [Neb.]  107  N.  W.  240. 
56.     Thompson    v.    Hemenway,    218    111.    46, 

E.    791. 

McLellan  v.  Rosser,  116  La.  801,  41  So. 


75    N, 
57. 

97. 

58. 
see. 


Action  to  recover  amount  due  devi- 
Judgment  of  probate  court  adjudging 
amount  due  held  admissible.  Carlisle  v. 
Farrow  [S.  C]  54  S.  E.  766.  Where  in  a 
suit  for  the  recovery  of  realty  the  plaintiff 
relies  on  a  receiver's  deed  in  his  chain  of 
title,  the  fact  that  the  defendant  in  the 
case  on  trial  was  a  party  to  the  action, 
■which  resulted  in  the  decree'  under  which 
the  receiver  sold  the  property,  affords  no 
ground  for  excluding  the  deed  from  evi- 
dence. Phillips  V.  Collinsville  Granite  Co., 
123  Ga.  830,  61  S.  E.  666.  The  record  in  the 
case  may  be  introduced  in  cases  wherein 
strangers  to  the  first  action  are  parties  for 
the  purpose  of  establishing  that  a  certain 
state  of  facts  exists  as  between  the  parties 
to  the  former  action.  Calkins  v.  First  Nat. 
Bank    [S.    D.]    107    N.    W.    675.. 

59.  See    5    C.   L.    1508. 

60.  Distributee  of  estate  held  a  party  to 
proceedings  by  otiier  distributees  to  sur- 
charge the  executor,  the  ultimate  liability 
to  rest  on  the  distributee  first  mentioned, 
and  entitled  to  invoke  tlie  doctrine  of  res 
judicata  against  a  proceeding  brought 
against  him  by  other  distributees  in  the 
name  of  the  executor  and  trustee.  In  re 
Alexander's  Estate.  214  Pa.  369.  63  A.  799. 
See  ante,   §   lA,  Persons  Concluded. 

61.  Gering  v.  School  Dist.  No.  28,  Cass 
County  [Neb.]  107  N.  W.  250.  Suit  to  quiet 
title  to  part  of  land  embraced  in  patent 
held  not  to  bar  suit  to  quiet  title  to  other 
land  embraced  in  same  patent.  Bird  v.  Win- 
yer  [W^ash.]  87  P.  259.  Recovery  of  dam- 
ages for  delay  in  shipping  cattle  held  not 
to  bar  suit  for  damages  caused  by  negli- 
gence in  transportation.  Texas  &  P.  R.  Co. 
v.  Scoggin  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
469,  95  S.  W.  651.  Recovery  of  damages  for 
refusal  of  grantee  of  land  to  put  in  cross- 
ings held  not  to  bar  recovery  by  grantor  on 
account  of  the  grantee  thereafter  prevent- 
ing the  grantor  putting  in  a  crossing.  Wil- 
son V.  Illinois  Cent.  R.  Co.  [Ky.]  92  S.  W. 
602.  Suit  to  recover  delinquent  taxes  col- 
lected by  a  city  held  not  to  bar  subsequent 
suit  to  collect  taxes  for  other  years.  Hu- 
bert V.  New  Orleans,  116  La.  507,  40  So.  853. 
A  reduction  in  the  amount  of  an  assess- 
ment levied  on  stock  byian  irrigation  com- 
pany held  in  effect  a  new  assessment,  not 
aiTected  by  a  judgment  holding  a  previous 
assessment  invalid.  Grand  Valley  Irr.  Co. 
V.  Fruita  Imp.  Co.  [Colo.]  86  P.  324,  A  suit 
in  equity  to  reform  a  contract  may  be  main- 
tained after  an  unsuccessful  attempt  at  law 
to  recover  on  the  unreformed  contract. 
Grand   View  Bldg.    Ass'n   v.   Northern   Assur. 


Co.  [Neb.]  102  N.  W.  246.  Suit  by  a  widow 
to  set  aside  election  to  repudiate  husband's 
will  for  fraud  held  not  barred  by  the  fact 
that,  on  proceedings  on  a  petition  of  the 
administrator  to  sell  an  undivided  two- 
thirds  of  the  realty  of  the  estate,  she  ad- 
mitted her  election  and  raised  no  issue  be- 
tween herself  and  codefendants.  Whitesell 
V.  Strickler  [Ind.]  78  N.  E.  845.  The  denial 
by  a  board  of  county  commissioners  of  an 
application  to  have  a  way  established  by 
user  recorded  as  a  public  highway  is  no 
bar  to  an  action  to  quiet  title  between  the 
owner  of  the  land  on  whicli  such  way  was 
in  part  located  and  persons  owning  other 
lands  contiguous  thereto,  to  determine 
whether  there  had  been  an  acceptance  and 
dedication  of  the  way.  McClaskey  v.  Mc- 
Daniel    [Ind.    App.]    74    N.    E.    1023. 

62.  People  v.  Cohen,  219  111.  200,  76  N.  E. 
388;  McCreary  v.  Creighton  [Neb.]  107  N. 
W.  240;  Lemon  v.  Sigourney  Sav.  Bank 
[lowaj  108  N.  W.  104.  In  an  aoticu  nj^siinst 
a  bank  for  a  depo.sit,  a  judgment  rendered 
against  the  depositor  on  the  ground  that 
tlie  certificate  had  been  paid  in  notes  of 
third  persons  payable  to  the  depositor  is 
not  conclusive  against  the  depositor  in  an 
action  against  the  bank  for  the  proceeds  of 
the  notes  collected  by  it.  Id.  Judgment  for 
plaintiff  in  an  action  on  a  coal  lea.se,  brought 
on  the  theory  that  all  the  culm  belonged 
to  plaintiff,  held  not  to  bar  subsequent  ac- 
tion by  plaintiff  to  recover  royalties  on 
further  coal  taken  from  the  culm.  Genet  v. 
Delaware  &  H.  Canal  Co..  109  App.  Div.  733, 
96  N.  Y.  S.  406,  410.  Judgment  that  party 
did  not  have  a  fee  in  the  land  held  not  to 
bar  suit  in  which  he  claimed  an  easement. 
In  re  Water  Front  of  New  York,  98  N.  Y.  S. 
1063.  Overruling  of  motion  to  set  aside 
judgment  for  T»ant  of  authority  in  attorneys 
to  stipulate  held  not  to  bar  motion  to  set 
aside  judgment  for  fraud.  Estudillo  v.  Se- 
curity Loan  &  Trust  Co.  [Cal.]  87  P.  19. 
Findings  in  a  decree  foreclosing  a  note 
and  trust  deed  are  res  judicata  in  an  action 
at  law  upon  the  note  raising  the  same 
issues  and  between  the  same  parties.  Black 
V.  Thompson.  120  111.  App.  424.  In  a  pro- 
ceeding to  condemn  land  for  an  irrigating 
ditch,  a  judgment  rendered  in  litigation  in- 
volving plaintiff's  rigrht  to  con.struct  a  ditch 
without  having  first  secured  the  right  of 
way  was  not  conclusive  against  plaintiff. 
Schneider  v.  Schneider  [Colo.]  86  P.  347. 
Denial  of  writ  of  mandamus  held  not  a  bar 
to  a  proceeding  for  a  writ  founded  upon  a 
different  transaction.  Bushey  v.  Hardin 
[Kan.]  86  P.  146.  Suit  to  impress  a  result- 
ins  tru.st  on  property  held  not  to  bar  action 
to  rcicover  money  paid  defendant.  Kraft  v. 
Moore  [Ark.]  89  S.  W.  51.  Action  by  vendee 
in  conditional  sale  to  recover  money  paid, 
under  Laws  1897,  p.  541,  c.  418,  §  116,  as 
amended,  held  not  barred  because  retaking 
was  accomplished  by  an  action  by  the  ven- 
dor in  which  a  default  judgment  was  en- 
tered.     Roach    V.    Curtis,    50    Misc.    122,    100 
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Identity  of  parties}*' — Identity  of  names  is  presumptive,  but  not  conclusive, 
evidence  of  identity  of  persons.®^ 

Identity  of  cause  of  action.^^ — The  test  of  the  identity  of  causes  of  action  is  the 
identity  of  the  facts  essential  to  their  maintenance. ^'^  That  the  relief  sought  in  the 
second  action  is  slightly  different  does  not  affect  tlie  binding  effect  of  the  first 
adj.udication.®^ 

Privies  of  a  party. '^^ 

Scope  of  adjudication.'"' — If  the  parties  and  issues  be  identical,  the  adjudication 
is  binding  not  only  as  to  all  matters  actually  litigated,"  but  as  to  everything  which 


N.  T.  S.  411.  A  judgment  that  an  aUeg-ed 
tre.spnss  was  not  committed  on  the  land 
to  which  plaintiff  claimed  title  held  to  bar 
subsequent  suit  for  subsequent  similar  al- 
leged trespasses,  plaintiff  asserting  the  same 
title  and  right.  Roper  Lumber  Co.  v.  Eliza- 
beth City  Lumber  Co.,  140  N.  C.  437,  53  S.  E. 
134.  An  adjudication  of  the  right  to  an 
accounting  made  at  a  time  when  the  right 
was  identical  with  that  existing  at  the  time 
of  filing  a  second  petition  is  res  judicata. 
First  bill  filed  pending  bankruptcy  proceed- 
ing but  argued  and  determined  after  the  dis- 
charge of  the  trustee.  Laing  v.  Fish,  119 
111.  App.  645.  Judgment  dismissing  an  ac- 
tion brought  by  heirs  of  a  decedent  to 
psirtitiou  land  which  had  been  left  by  the 
decedent,  but  which  had  been  sold  in  a 
settlement  action,  held  not  to  bar  suit  to 
have  judgment  in  settlement  action  set 
aside  for  fraud.  May  v.  Vaughn  [Ky.]  91 
S.  W.  273.  Where  grantee  of  part  of  a  tract 
of  land  agreed  to  erect  and  keep  partition 
fence  sufficient  to  prevent  the  escape  of 
domestic  animals,  and  failed  to  do  so  and 
judgment  was  recovered  against  the  grantor 
for  damages  resulting  from  such  neglect, 
and  the  grantee  was  requested  to  defend 
such  suit  but  failed  to  do  so,  held  judgment 
against  grantor  did  not  authorize  judgment 
against  the  grantee  in  a  suit  by  the  grantor, 
it  being  incumbent  on  the  grantor  to  show 
that  the  injury  was  not  due  to  any  fault  on 
his  part.  Hubbard  v.  Gould  [N.  H.]  64  A. 
668. 

63.  Wilson  Co.  V.  Farnham  &  Co.  [Minn.] 
106  N.  W.  342.  A  provision  in  a  second  con- 
tract to  the  effect  that  the  same  should  not 
be  construed  as  a  settlement  for  any  claim 
for  damages  growing  out  of  a  prior  contract 
held  to  constitute  independent  causes  of 
action.  Id.  Suit  to  enjoin  carrying  out 
of  illegal  contract  held  not  same  cause  of 
action  as  suit  against  defendant  for  ■wrong- 
fully selling  plaintiffs  stock  for  nonpay- 
ment of  an  illegal  assessment.  Grand  Val- 
ley Irr.  Co.  V.  Fruita  Imp.  Co.  [Colo.]  86  P. 
324.  An  action  to  recover  a  sum  of  money 
alleged  to  be  due  under  a  contract,  and  an 
action  for  tbe  wrongful  termination  of  such 
contract  are  upon  different  demands.  Dela- 
ware, etc.,  R.  Co.  V.  Kutter  [C.  C.  A.]  147  F. 
51.  Suit  in  ejectment  resting  on  a  trust  ex 
malelicio  not  barred  by  former  suit  to  have 
a  deed  declared  a  mortgage.  Jackson  v. 
Thompson  [Pa.]  64  A.  421.  Suit  for  one 
jcar's  interest  held  not  to  bar  suit  on  note. 
Dnvis  V.  Schmidt,  126  Wis.  4  61,  106  N.  W. 
U9.  A  judgment  in  an  action  under  tlie 
Dram-Sliop  Act  by  a  widow  for  the  death 
Of  her  husband  is  not  res  judicata  in  a  sim- 


ilar action  by  the  minor  children.  Strong 
V.  People,  119  111.  App.  79.  A  judgment  for 
defendant  upon  particular  counts  does  not 
bar  a  recovery  by  plaintiff  on  the  remaining 
ones.  Muren  Coal  &  Ice  Co.  v.  Howell,  119 
111.  App.  209.  A  suit  to  enjoin  the  collection 
of  taxes  for  one  year  is  no  bar  to  a  suit  to 
enjoin  similar  taxes  for  another  year.  Taxes 
for  each  year  constitute  a  separate  cause  of 
action.  Georgia  R.  &  Banking  Co.  v. 
Wright,  124  Ga.  596,  53  S.  E.  251.  Judg- 
ment in  suit  to  quiet  title  in  wliich  com- 
plainant claimed  under  his  grantor  by  vir- 
tue of  certain  deeds  held  not  to  bar  suit  to 
quiet  title,  complainant  claiming  directly 
from  such  deeds.  Scottish-American  Mortg. 
Co.  v.  Bunckley  [Miss.]  41  So.  502.  A  judg- 
ment establishing  plaintiff's  status  as  a 
stockholder  held  not  res  judicata  of  plain- 
tiff's right  to  recover  for  the  benefit  of  a 
corporation  for  alleged  lo.sses  sust^ained  by 
the  mismanagement  of  the  corporation's  offi- 
cers. Kingston  v.  Montgomery  [Mo.  App.] 
97  S.  W.  202.  A  cause  of  action  to  enforce 
a  stockholder's  double  liability  by  motion  in 
the  event  of  an  unsatisfied  execution  on  a 
judgment  against  tlie  corporation  is  not  the 
same  as  one  to  enforce  sucli  liability  be- 
cause the  corporation  has  suspended  busi- 
ness for  a  year.  Gen.  St.  Kan.  1889,  §§  1192, 
1200,  1204,  construed.  Harrison  v.  Reming- 
ton Paper  Co.  [C.  C.  A.]  140  F.  385.  A  final 
judgment  in  a  former  action  to  recover  the 
earnest  money  paid,  pursuant  to  a  contract 
for  the  purchase  of  land,  is  not  a  bar  to  a 
subsequent  action  between  the  same  parties 
to  recover  damages  in  deceit  for  fraudulently 
inducing  the  plaintiff  to  enter  into  that  con- 
tract and  for  subsequent  fraudulent  repre- 
sentations in  connection  with  its  title. 
Woodman  v.  Blue  Grass  Land  Co.  [Minn.] 
107   N.    W.    1052. 

64.  See   5  C.  L.   1510. 

65.  Hofferberth    v.    Nash,    98    N.   T.    S.    684. 

66.  See    5    C.    L.    1510. 

67.  Harrison  v.  Remington  Paper  Co.  [C. 
C.    A.]    140    F.   385. 

68.  McGowan  v.  Barnuo,  182  N.  T.  547, 
75    N.    E.    155. 

69.  See  ante  §  1  A,  Persons  Concluded. 
See,   also,    3   C.   L.    1481. 

70.  See   5    C.    L.    1510. 

71.  Hubbard  v.  Gould  [N.  H.]  64  A.  668; 
Roach  V.  Roach,  190  Mass.  253,  76  N.  E.  651; 
Cotter  V.  Boston  &  N.  St.  R.  Co.,  190  Mass. 
302,    76    N.    E.    910;    Lingle    v.    Chicago    [111.] 

77  i<r.  E.   924;  Roberts  v.  Leutzke   [Ind.   App.] 

78  N.  E.  635;  Corbett  v.  Craven  [Mass.]  78 
N.  E.  748;  Lowe  v.  Prospect  Hill  Cemetery 
Ass'n  [Neb.]  106  N.  W.  429;  Thornton  v. 
Natchez   [Miss.]    41   So.   498;   Lighton  v.  Syra- 
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cuse,  48  Misc.  134,  96  N.  T.  S.  692.  A  ques- 
tion tried  and  determined  In  the  action  in 
which  a  perpetual  injunction  is  aUowed 
cannot  be  reliti^ated  on  a  motion  to  modify 
or  vacate  the  order  allowing  such  injunc- 
tion. Lowe  V.  Prospect  Hill  Cemetery  Ass'n 
[Neb.]  106  N.  W.  429.  Decree  held  to  bar 
further  litigation  on  the  merits,  a  reserva- 
tion applying  only  to  an  old  judgment  on 
part  of  the  issues.  Chapman  v.  Old  African 
Baptist  Church,  115  La.  677,  39  So.  806. 
Determination  of  title  in  equity  suit  held  to 
warrant  general  charge  in  favor  of  prevail- 
ing party  in  a  subsequent  action  for  the 
same  land.  Everett  v.  Jordan  [Ala.]  40  So. 
386.  Judgment  in  forcible  entry  and  detain- 
er for  breach  of  lease  held  res  judicata  of 
breach  in  action  for  liquidated  damages. 
Kidder  v.  Walker,  121  111.  App.  646.  Judg- 
ment held  not  to  extend  merely  to  invalidity 
of  one  year's  taxes  but  to  taxability  of  sub- 
ject-matter. Georgia  R.  &  Banking  Co.  v. 
Wright,  124  Ga.  596,  53  S.  'E.  251.  Where  in 
an  action  to  enjoin  the  collection  of  taxes 
the  question  involved  Is  not  limited  to  the 
particular  taxes  but  is  general,  the  decree 
is  res  judicata  as  to  future  assessments. 
Decree  enjoining  the  collection  of  taxes  be- 
cause of  contract  exemption  is  controlling 
on    future    taxes.      Gunter    v.    Atlantic    Coast 

Line   R.   Co.,    200  U.   S.    273,   50   Law.    Ed. . 

A  decree  settling  ati  estate  under  Code  Civ. 
Proc.  §  2743,  held  a  bar  to  a  subsequent  ac- 
tion by  the  legatee  of  the  life  tenant  to 
recover  certain  stock  dividends.  Chester 
v.  Buffalo  Car  Mfg.  Co.,  183  N.  Y.  425,  76  N. 
E.  480.  The  denial  of  a  motion  to  open  up 
a.  judgment  by  confession  and  permit  a  trial 
of  issues  of  breach  of  warranty  and  lack  of 
consideration  is  res  judicata  as  to  those 
questions  In  a  proceeding  in  aid  of  execu- 
tion based  on  such  judgment.  Fosdlck  v. 
Forbes,  120  111.  App.  226.  Judgment  for  de- 
fendant in  a  suit  on  a  claim  previously  inter- 
posed in  another  suit  between  the  same  par- 
ties as  a  set-off  held  conclusive  on  right  to 
ciaim  on  appeal  from  a  judgment  disallow- 
ing the  set-off.  Jenkins  v.  Jenkins  [Ark.] 
94  S.  W.  45.  While  the  orphans'  court  alone 
can  distribute  the  proceeds  of  an  insurance 
policy  in  the  hands  of  an  administrator,  the 
fund  cannot  be  awarded  by  that  court  to  a 
claimant  whose  claim  has  been  adversely 
passed  upon  by  a  court  of  competent  juris- 
diction to  which  he.  In  a  proper  proceeding 
before  it,  had  submitted  the  same.  In  re 
Shortlidge's   Estate    [Pa.]    64   A.    318. 

Foreclosure  proceedings;  Determination 
of  superiority  of  mortgage  over  other  liens 
held  not  to  determine  relative  priorities  of 
such  liens.  Cronan  v.  Corbett,  78  Conn.  475, 
62  A.  662.  Priority  of  claim  to  compensation, 
for  right  of  way  of  railroad,  over  mortga- 
gees of  railroad,  held  to  have  been  pre- 
viously litigated  and  not  open  to  question 
in  suits  to  foreclose  the  mortgages.  Central 
Ind.  R.  Co.  V.  Grantham  [C.  C.  A.]  143  F. 
43.  Judgment  in  foreclosure  held  conclu- 
sive as  to  the  priority  of  other  lien  claim- 
ants. Fischel  v.  Thompson,  126  Wis.  73, 
106   N.  W.   229. 

Order  approving:  executor's  final  account 
is  not  conclusive  of  the  validity  of  the  will. 
Stuckwisch  V.   Kamman    [Ind.]    77   N.   E.   349. 

7    Curr.   L.— 111. 


Order  settling  final  account  of  executor  held 
not  to  bar   subsequent   will   contest.      Id. 

Judgment  appointing  guardian  for  infuut 
•held  not  to  adjudicate  that  father  of  infant 
was  a  resident  of  the  county  of  the  forum 
at  the  time  of  his  death.  Herring  v.  Mosher 
[Mich.]  13  Det.  Leg.  N.  183,  107  N.  W.  917. 
Decision  In  regard  to  oustoms  duties  in  a 
suit  in  the  Federal  court  held  to  bar  subse- 
quent proceedings  before  board  of  general 
appraisers.  United  States  v.  Johnson  &  Co., 
145  F.  1018.  Suit  for  damages  for  cutting 
timber  held  to  include  damages  for  all  the 
timber  on  the  land.  Nelson  v.  Campbell  & 
Cameron   Co.    [Wis.]    107  N.   W.   297. 

Judgment  against  corporation  while  in  the 
hands  of  a  receiver  does  not  carry  with  it 
the  stockholders'  liability.  Covell  v.  Fow- 
ler. 144  F.  535.  Judgment  in  suit  to  quiet 
title  that  defendant  had  no  right,  title,  or 
interest  therein  held  to  determine  that  he 
had  no  easement  or  license  to  use  the  land. 
Keeney  v.   Fargo    [N.   D.]    105   N.   W.    93. 

Decree  dismissing  petition  by  trustee  in 
bankruptcy,  alleging  that  bankrupt  ovrned 
certain  machinery,  held  conclusive  as  to  the 
title  to  the  machinery.  Corbett  v.  Craven 
[Mass.]  78  N.  E.  748.  A  final  order  approv- 
ing final  report  of  surviving  partner  bars 
action  upon  his  administration  bond.  Har- 
rah  v.  State  [Ind.  App.]  76  N.  E.  443. 
County  contesting  regularity  and  sufficiency 
of  proceedings  taken  to  authorize  Issuance 
of  bonds  held  estopped  by  decree  from  con- 
testing their  validity  in  a  proceeding  to 
compel  the  levy  of  a  tax  to  pay  them. 
Estill  County  v.  Embry  [C.  C.  A.]  144  F.  913. 
In  the  absence  of  a  motion  for  a  new  trial 
on  application  for  a  writ  of  error,  determin- 
ation of  circuit  court  on  motion  to  set  aside 
judgment  held  conclusive  and  res  judicata 
against  right  to  maintain  bill  for  equitable 
relief  from  judgment.  Valley  City  Desk  Co. 
V.  Travelers'  Ins.  Co.  [Mich.]  12  Det.  Leg. 
N.  39,  106  N.  W.  1125.  Where  allegations 
showing  due  appointment  of  plaintiff  as 
guardian  ad  litem  were  admitted  because  not 
properly  put  in  issue,  held  plaintiff's  due 
appointment  was  adjudicated  by  a  judg- 
ment in  his  favor.  Hughes  v.  Chicago,  etc., 
R.   Co.,    126   Wis.    525,    106   N.   W.    526. 

72.  Hubbard  v.  Gould  [N.  H.]  64  A.  668; 
Thompson  v.  Hemenway,  21 S  111.  46,  75  N. 
E.  791;  Roach  v.  Roach,  190  Mass.  253,  76 
N.  E.  651;  Cotter  v.  Boston  &  N.  St.  R.  Co., 
190  Mass.  302,  76  N.  E.  910;  Lingle  v.  Chicago 
[111.]  77  N.  E.  924;  Jackson  v.  Morgan  [Ind.] 
78  N.  E.  633;  Roberts  v.  Leutzke  [Ind.  App.] 
78  N.  E.  635;  Corbett  v.  Craven  [Mass.]  78 
N.  E.  748;  Harrison  v.  Remington  Paper  Co. 
[C.  C.  A.]  140  F.  385;  Lowe  v.  Prospect  Hill 
Cemetery  Ass'n  [Neb.]  106  N.  W.  429; 
Crockett  v.  Crockett  [Iowa]  106  N.  W.  944; 
Compton  V.  Seattle,  38  Wash.  514,  80  P.  757; 
Hollingsworth  v.  McAndrev/  [Ark.]  95  S.  W. 
485;  Thornton  v.  Natchez  [Miss.]  41  So.  498; 
Genet  v.  President,  etc.,  of  Delaware  &  H. 
Canal  Co.,  109  App.  Div.  733,  96  N.  Y.  S.  406, 
410;  Lighten  v.  Syracuse,  48  Jlisc.  134.  96 
N.  Y.  S.  692;  Kidder  v.  Walker,  121  111.  App. 
546;  Barber  Asphalt  Pav.  Co.  v.  Field  [Mo. 
App.]  97  S.  W.  179,  citing  3  C.  L.  1479,  et  seq. 
Judgment  for  defendants  in  a  suit  to  cancel 
as    invalid    special   tax   bills    for    street  .im- 
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the  parties  did  not  have  knowledge  thereof  ;"*  but  tliis  rule  does  not  bar  the  use  of  an 
affirmative  cause  of  action  or  set-off  which  might  have  been  but  never*  was  actuallv 
put  in  litigation,'^  but  where  the  same  facts  constitute  a  defense  and  also  an  affirm- 
ative cause  of  action,  an  option  is  presented,  but  both  are  not  available.'^®  The  judg- 
ment does  not  extend  to  causes  of  action  or  defenses  which  could  not  have  been  set 
up,'^^  though  the  fact  that  the  filing  of  a  supplemental  bill  would  have  been  necessary 


provements.  holding  them  valid,  held  res 
judicata  in  another  suit.  Id.  Where  the 
issue  of  title  is  put  in  issue  and  adjudicated, 
it  is  conclusive  of  all  claims  possessed  at 
the  commencement  of  the  action  which  might 
have  been  asserted.  Remilliard  v.  Authier 
[S.  D.]  105  N.  W.  626.  Immaterial  that  the 
failure  to  assert  title  as  heir  was  due  to 
inadvertence  or  otherwise.     Id. 

Lien  holders  failing  to  set  np  claims  in 
foreclosure  suit  to  which  they  were  parties, 
judgment  held  res  judicata  on  right.  Wm. 
Cameron  &  Co.  v.  Jones  [Tex.  Civ.  App.]  90 
S.  W.  1129.  Judgment  in  action  brought  on 
mercantile  transactions  held  not  to  bar  ac- 
tion on  personal  loan.  Eisenberg  v.  Thorne, 
49  Misc.  617,  96  N.  Y.  S.  1020.  County  con- 
testing regularity  and  sufficiency  of  pro- 
ceedings talvcn  to  authorize  i.ssuance  of 
bonds  held  estopped  by  decree  from  contest- 
ing their  validity  in  a  proceeding  to  compel 
the  levy  of  a  tax  to  pay  them.  Estill  Coun- 
ty V.  Embry  [C.  C.  A.]  144  F.  913.  Valid 
foreclosure  decree  cuts  off  all  defenses  which 
might  have  been  made.  Livingston  v.  New 
England  Mortg.  Sec.  Co.  [Ark.]  91  S.  V\'.  752. 
Where  in  replevin  defendant  filed  a  general 
denial  and  recovered  judgment  for  the  re- 
turn of  the  property  or  its  value  held  he 
could  not  subsequently  maintain  an  action 
for  damages  for  the  taking  and  detention. 
Jackson  v.  Morgan    [Ind.]    78  N.   E.    633. 

A  decree  in  favor  of  a  debtor  and  against 
a  creditor  settles  all  questions  as  to  the 
validity  of  the,  debt  and  that  such  debt  is 
not  at  the  time  of  the  decree  barred  by 
the  statute  of  limitations.  Turk  v.  Ritchie, 
104  Va.  587,  52  S.  E.  339.  Where,  in  an  ac- 
tion foreclosing  a  tax  sale,  an  issue  as  to  de- 
scription is  raised  and  determined,  such  is- 
sue is  thereby  concluded,  and  the  sale  of 
the  .lot  described  in  the  decree  of  foreclos- 
ure will  not  be  set  aside  for  irregularity  of 
description.  Mediand  v.  Van  Etten  [Neb.]  106 
N.  W.  1022.  In  an  action  to  enjoin  the  col- 
lection of  state  taxes  on  the  ground  of  a 
contract  exemption,  all  defenses  asserted, 
whether  brought  to  the  court's  attention  or 
waived,  are  concluded  by  the  decree  es- 
tablishing the  exemption.  Gunter  v.  At- 
lantic Coast  Line  R.  Co..  200  U.  S.  273,  50 
Law.  Ed. . 

Order  evicting  tenant  for  nonpayment  of 
rent  held  conclusive  on  fact  that  tenant 
owed  rent  and  barred  subsequent  action  by 
tenant  against  landlord  for  money  paid  the 
landlord  under  a  contract  binding  the  land- 
lord to  apply  the  same  on  the  rent  as  it 
became  due.  Von  der  Born  v.  Schultz,  97  N. 
Y.  S.  738.  Where  a  town  was  authorized  to 
appropriate  and  use  not  exceeding  a  stated 
sum  of  money  in  the  construction  and  opera- 
tion of  a  steamboat,  a  judgment  against  the 
town  for  a  portion  of  the  cost  of  such  boat 
is  conclusive  on  the  validity  of  the  claim 
in  mandamus  proceedings  to  compel  the  town 
officers   to   take   proper   steps   to   levy   a  tax 


to  pay  such  judgment.  McKie  v.  Rose,  140 
F.  145.  A  decree  setting  aside  a  deed  from 
husband  to  ivife  as  in  fraud  of  creditors, 
declaring  title  to  be  in  the  husband  and  or- 
dering the  land  to  be  sold  and  the  wife  to 
be  paid  a  certaiji  amount  for  her  homestead, 
held  res  judicata  upon  a  subsequent  peti- 
tion by  the  wife  for  an  assignment  of  dow- 
er in  the  property,  the  wife  having  been  a 
party  to  the  former  proceedings.  Barker  v. 
Smiley,  218  111.  68,  75  N.  E.  787.  Where  de- 
fendant in  a  processioning  proceeding  did 
not  raise  an  issue  of  title  in  an  action  for 
the  location  of  a  boundary  line,  he  was  es- 
topped by  the  judgment  from  denying  the 
boundary  thus  determined  to  be  the  true 
boundary  line  and  from  thereafter  asserting 
title  to  any  land  beyond  it.  Davis  v.  Wall 
[N.    C]    55    S.    E.    350. 

73.  Bunker  v.  Bunker,  140  N.  C.  18,  52  S. 
E.  237.  Judgment  in  accounting  held  to  bar 
claim    for   costs   of   former   suit.     Id. 

74.  Especially  where  lack  of  knowledge 
was  not  excusable.  Barber  Asphalt  Pav. 
Co.    v.    Field    [Mo.    App.]    97    S.    W.    179. 

75.  Seiber  v.  Johnson  Mercantile  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  293,  90  S.  W.  516. 
In  an  action  on  a  foreign  default  judgment 
based  on  an  account  for  medical  services 
rendered  defendant,  he  may  set  up  a  counter- 
claim for  malpractice.  Conly  v.  Scanlin 
[Iowa]  109  N.  W.  300.  Where,  in  an  ac- 
tion on  a  policy,  insurer  did  not  seek  to  re- 
cover an  unpaid  premium,  a  judgment  for 
plaintiff  ■was  not  a  bar  to  the  insurer's 
right  to  subsequently  recover  such  premium. 
Home  Ins.  Co.  v.  Ballew  [Ky.]  96  S.  W.  878. 
In  an  action  on  a  note  in  a  justice's  court, 
where  it  appeared  that  by  agreement  the 
maker  of  the  note  was  to  be  allowed  on  the 
note  the  value  of  services  rendered  and  judg- 
ment is  taken  by  default,  defendant  is  not 
precluded  by  Code  Civ.  Proc.  §§  2947.  2948. 
from  thereafter  maintaining  an  action  to  re- 
cover for  such  services,  the  value  thereof 
being  undetermined.  White  v.  Curtis,  49 
Misc.  50,  98  N.  Y.  S.  319.  Fsftlure  of  defend- 
ants, in  a  suit  to  cancel  invalid  special  tax 
bills  for  street  improvements  and  remove 
tlie  cloud  cast  thereby  on  the  title  to  the 
lots,  to  file  a  cross  bill  to  foreclose  the  lien 
does  not  estop  them  to  thereafter  maintain 
an  action  on  the  tax  bills.  Barber  Asphalt 
Pav.  Co.  V.   Field   [:Mo.  App.]    97   S.   W.   179. 

76.  Watkins  v.  American  Nat.  Bank  [C.  C. 
A.]  134  F.  36.  Where  a  vendee  sued  upon  a 
purchase  price  note  sets  up  a  failure  of  con- 
.sideration  in  that  the  grantor  could  not  con- 
vey, he  cannot  subsequently  sue  on  the  cove- 
nant   to    convey.     Id. 

77.  Judgment  that  infant  could  not  dis- 
affirm -contract  while  still  under  age  held 
not  to  bar  subsequent  suit  to  recover  on  a 
disaffirmance  made  after  reaching  major- 
ity. Lansing  v.  Michigan  Cent.  R.  Co. 
[Mich.]    12   pet.    Leg.   N.    912,    106   N.   W.    692. 

Order  passing  receivers'  accounts  in  bank- 
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to  fully  present  in  the  first  action  the  claim  asserted  in  the  second  does  not  affect  the 
decree  therein  as  a  former  adjudication.''*  In  general,  the  conclusiveness  of  a  for- 
mer adjudication  depends  on  the  identity  of  rights  involved,  and  not  on  the  argu- 
ments and  evidence  presented."  One  cannot  split  his  cause  of  action  and  have  sev- 
eral recoveries. ®°  Allied  to  this  principle  is  the  one  that  the  cause  of  action  is 
merged  in  the  judgment."     Mergers  are  not  favored  and  courts  will  not  permit  a 


ruptcy,  in  which  the  receivers  had  credited 
themselves  with  property  surrendered  to 
claimants,  held  not  an  adjudication  of  the 
claimant's  rights  to  the  same.  Whitney  v. 
Wenman,    140    F.    959. 

78.     Laing-    v.    Fish,    119    111.    App.    645. 

79-     Kay  v.   Gray,   30   Pa.   Super.   Ct.    450. 

80.  Wilson  Co.  v.  Farnham  &  Co.  [Minn.] 
106  N.  W.  342;  Watkins  v.  American  Nat. 
Bank  [C.  C.  A.]  134  F.  36;  Howard  v.  Hunter, 
99  N.  T.  S.  542.  Cause  of  action  upon  run- 
ning account  held  single  or  entire.  Darrow 
V.  Clipper  Mfg.  Co.,  48  Misc.  635,  96  X.  Y.  S. 
194.  One  cannot  by  one  suit  in  replevin  re- 
cover the  property  or  its  value  and  by  an- 
other suit  recover  damages  for  the  taking 
or  detention.  Jackson  v.  Morgan  [Ind.]  78 
N.  E.  633.  A  recovery  by  a  bailee  lor  in- 
juries to  property  in  its  possession  because 
of  defendant's  negligence  is  a  bar  to  a 
further  recovery  by  the  owner.  American 
Storage  &  Moving  Co.  v.  St.  Louis  Transit 
Co.  [Mo.  App.]  97  S.  W.  184.  Actions  for 
penalties  for  refusals  to  allovr  inspection's 
of  stock. book  held  allowable.  Laws  1892,  p. 
1840,  c.  688.  §  53,  construed.  Gould  v.  Olym- 
pic Min.  Co.,  96  N.  Y.  S.  455.  Where  a 
salesman  was  to  sell  automobile  tops  for 
his  principal  for  a  year  and  to  receive  all 
sums  obtained  above  a  specific  price  fixed 
by  the  latter,  the  contract  was  entire  and  a 
judgment  for  compensation  for  the  sale  of 
particular  tops  bars  further  recovery.  How- 
ard V.  Hunter,  99  N.  Y.  S.  542.  Where  a  ven- 
dee when  sued  upon  a  note  given  in  pay- 
ment of  a  part  of  the  purchase  price  sets  up 
a  failure  of  consideration  in  that  the  gran- 
tor could  not  convey,  he  cannot  maintain  an 
affirmative  action  to  recover  the  considera- 
tion paid,  "^^atkins  v.  American  Nat.  Bank 
[C.  C.  A.]  134  F.  36.  Persons  who  are  both 
pecuniary  and  residuary  legatees  are  not  en- 
titled to  maintain  a  bill  against  the  executor 
to  compel  payment  of  their  pecuniary  lega- 
cies only.  WyckofC  v.  O'Neil  [N.  J.  Eq.]  63  A. 
982.  Action  for  injury  to  baggage  held  to 
bar  action  for  mental  suffering  arising  from 
the  same.  Eller  v.  Carolina  &  N.  W.  R.  Co., 
140  N.  C.  140,  52  S.  E.  305.  A  creditor  by 
taking  a  note  as  a  partial  credit  upon  an 
open  account  does  not  lose  or  abandon  his 
claim  by  enforcing  satisfaction  of  the  note 
by  suit.  Ebersole  v.  Daniel  [Ala.]  40  So. 
614.  Where  defendant  pleads  a  set-off  and 
defeats  plaintiff's  recovery  thereby,  he  can- 
not afterwards  in  another  action  recover 
of  plaintiff  the  excess  of  the  set-off  over 
plaintiff's  claim.  Riddle  v.  McLester-Van 
Hoose  Co.  [Ala.]  40  So.  101.  Judgment  in 
suit  for  one  month's  -^vages  commenced  when 
t-*vo  months'  wages  were  due,  held  to  bar  re- 
covery for  other  month.  Smith  v.  Cashie  & 
C.  R.  &  Lumber  Co.  [N.  C]  54  S.  E.  788. 
Judgment  in  suit  on  some  of  a  series  of 
notes  held  not  to  operate  as  a  bar  to  a  suit 
on    other    of    the    notes    nor    to    the    maker's 


right    to    set    up    failure     of    consideration. 
Penney    v.    Corey    [Ala.]    41    So.    978.     Action 
for  instalments  under  an  entire  contract  held 
to  bar  subsequent  action  for  instalments  due 
at  the  time  of  the  first  suit  but  not  included 
therein.     Jones    &   Co.   v.    Gammel-Statesman 
Pub.  Co.    [Tex.  Civ.  App.]   94  S.  W.  191.      Each 
default  in  the  payment  of  money  falling  due 
upon  a  contract  payable  in  instalments  may 
be    the    subject    of    an    independent    action, 
provided    it    is    brought   before    the    next    in- 
stalment falls  due,  but  each  action  should  in- 
clude every  instalment  due  when  it  is   com- 
menced, unless  a  suit  is  at  the  time  pending 
for    the    recovery    thereof.     Kieley    v.    Kahn. 
98  N.   Y.  S.  774.     The  rule   that,   in   an  action 
for  an  instalment  of  rent  due  under  a  lease, 
the    adjudication    that    the    lease    is    valid    or 
otherwise    is    conclusive    in    another    action 
for  a  subsequent  instalment  has  no  applica- 
tion to  suits  to  collect  yearly  rental  under  a 
contract  running  from   year  to  year.     Snow- 
hill  V.   Diamond  Plate  Glass  Co.    [Ind.   App.] 
77  N.  E.  412.      Where  goods  are  sold  to  be  de- 
livered and   paid  for   in   instalments   and   the 
vendor    refuses    to    deliver    an    instalment,    it 
is   a   breach   of  an   entire   contract   so   that  a 
judgment   for   damages   for  nondelivery   of   a 
part  of  the  goods  is   a  bar  to  an   action   for 
failure    to     deliver     the     balance.     Pakas     v. 
HoUingshead,  184  N.  Y.  211,  77  N.  E.  40.      The 
contract   of  a    stockholder   to   pay   the    debts 
of  the  corporation  is  the  basis  of  the  double 
liability,   and   the   action  to   enforce   it   is   in- 
divisible.    The   cause    of   action   between   the 
same  parties  is  the  same,  whether  it  is  upon 
one  or  several  of  the  shares  of  stock  owned 
by  the  latter  and  it  may  not  be  split.     Har- 
rison   V.    Remington    Paper    Co.     [C.    C.    A.] 
140    F.    385.     Plaintiff   ordered  cars   for  ship- 
ment of  an  entire  herd  of  cattle.     The  ship- 
ments   were     all    made     at    the     same    time, 
though  to  different  destinations,  on  contracts 
limiting    the    carrier's    liability    to    its    own 
line.     Held    that   plaintiffs   were   not   entitled 
to   split   up   a   cause   of   action    for    injury   to 
the    cattle   by   any   delay   in    furnishing  cars, 
which    damages    resulted    prior    to    the    ship- 
ment of  any  of  the  cattle,  into  several  suits. 
Texas  &  P.  R.  Co.  v.  Scoggin  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  469,  95  S.  W.  651.      Where  an 
action    against    a    carrier    for    failure    to    de- 
liver  freight   consigned   by   plaintiff   to   him- 
self, was  dismissed  because  it  appeared  tliat 
he   had   sold   the   goods   in   transit,    the  judg- 
ment  was   a   bar   to    a   subsequent    action    in 
which  plaintiff  alleged  an  assignment  to  him 
from  his  vendee  of  all  claims  for  the  failure 
to  deliver,  where  such  assignment  was  made 
before    the    commencement    of    the    first    ac- 
tion.    Sweeney  v.   Frank  Waterhouse   &   Co. 
[Wash.]    86    P.    946. 

81.  The  entry  of  judgment  upon  a  judg- 
ment note  merges  the  cause  of  action.  "U'ork  v. 
Prall,  26  Pa.  Super.  Ct.  104.     A  judgment  upon 
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merger  when  injustice  will  likely  result,  although  all  the  essential  elements  of  a 
technical  merger  combine  in  the  particular  case.^^  Wliere  a  note  is  merged  in  a 
Judgment,  the  ownership  of  the  note  and  the  running  of  limitations  against  the  same 
are  immaterial  issues  in  an  action  based  on  a  claim  of  subrogation  of  the  lien  of 
the  judgment.*^  Where  damages  are  occasional  and  recurring,  a  party  may  sue  as 
often  as  he  suffers  injury  therefrom,®*  unless  his  prior  claim  was  based  on  the  theory 
that  the  damages  are  original*^  and  permanent.®^  While  a  judgment  in  a  criminal 
prosecution  ordinarily  constitutes  no  bar  to  a  civil  action  based  upon  the  same  acts 
or  transactions,^^  still  this  is  not  the  rule  in  all  courts,^®  and  especially  this  rule  does 
not  apply  where  the  subsequent  action,  though  civil  in  form,  is  penal  in  its  nature 
and  the  procedure  is  the  same  as  in  a  criminal  action.^®  A  judgment  In  a  criminal 
case  is  conclusive  of  the  facts  therein  determined  when  pleaded  in  a  civil  action 
brought  by  the  government  against  the  same  defendant.®"  An  order  of  an  appellate 
court  reversing  a  judgment  and  remanding  the  cause  generally  has  the  effect  only  of 
a  final  judgment  upon  the  facts  then  in  the  record,  and  the  parties  are  not  estopped 


promissory  notes  merges  them  therein  so 
that  the  owner  of  the  judgment  may  not 
maintain  an  action  against  the  judgment 
debtor  upon  them.  Harrison  v.  Remington 
Paper  Co.  [C.  C.  A.]  140  F.  385.  The  recovery 
of  a  judgment  on  a  sealed  instrument  merges 
the  latter.  Hence  in  a  suit  on  the  judgment 
it  is  improper  to  add  a  count  on  the  original 
instrument.  Davis  v.  Sanders.  25  App.  D.  C. 
26.  Where  a  beneficiary  gave  her  note  to 
the  trustee  for  an  amount  less  than  her  in- 
debtedness to  the  trustee,  it  is  presumed 
that  it  was  given  as  a  settlement  of  a  part 
of  the  liability,  and  a  recovery  on  the  note 
in  addition  to  the  liability  will  not  be  au- 
thorized. Putnam  v^  Lincoln  Safe  Deposit 
Co.,  49  Misc.  578.  100  N.  Y.  S.  101.  A  judg- 
ment for  the  value  of  chattels  when  satisfied 
passes  the  title  to  them.  A  judgment  hav- 
ing been  satisfied  by  offsetting  another  held 
by  the  debtor,  who  had  a  lien  on  the  chattels 
extinguishes  his  lien  by  passing  title  to  him. 
Plildebrand  v.  Head  [Tex.  Civ.  App.]  13  Tex. 
Ct.   Rep.   599,    88   S.   W.  439. 

82.  "Vendor's  lien  held  not  to  merge  In  a 
judgment  foreclosing  a  mortgage,  the  par- 
ties having  agreed  to  the  contrary.  irror 
V.  Carrier,  34  Ind.  App.  353,  73  N.  E.  i^3.  A 
judgment  for  defendant  upon  particular 
counts  does  not  bar  a  recovery  by  plaintiff 
on  the  remaining  ones.  Muren  Coal  &  Ice 
Co.   V.  Howell,   119   111.  App.    209. 

83.  Brown  v.  Rash  [Tex.  Civ.  App.]  13 
Tex.   Ct.   Rep.   783,   89   S.   W.   438. 

84.  Harvey  v.  Mason  City  &  Ft.  D.  R. 
Co.,  129  Iowa,  465,  105  N.  W.  958.  Where  the 
injury  to  land  caused  by  the  damming  of 
surface  waters  is  one  which  will  continue 
indefinitely  without  change  from  any  cause 
but  human  labor,  the  damages  are  original, 
and  but  one  recovery  can  be  had  for  the  de- 
crease in  the  market  value  of  the  property 
on  account  of  the  injury;  but  where  the  in- 
jury is  temporary,  or  of  a  continuing  or  in- 
termittent character,  the  damages  are  ordi- 
narily regarded  as  continuous,  and  one  re- 
covery against  the  wrongdoer  Is  not  a  bar 
to  separate  actions  for  damages  thereafter 
accruing  from  the  same  wrong.  Id.  Dam- 
ages arising  from  the  occasional  flooding 
of  land  by  reason  of  an  insufficient  culvert 
on  the  land  of  en  adjacent  proprietor  are  not 


original  but  continuous.  Id.  Judgment  for 
injuries  caused  by  filling  of  ditch  under  rail- 
road embankment  held  not  a  bar  to  another 
action  for  a  subsequent  filling-  of  the  same 
ditch.  Chicago,  etc.,  R.  Co.  v.  McCutchen 
[Ark.]    96   S.   W.   1054. 

85.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co., 
129  Iowa.   465,    105  N.  W.  958. 

86.  Where  an  action  to  recover  damages 
from  a  city  for  the  construction  of  a  sev%^er 
is  based  on  the  theory  of  permanent  dam- 
ages, tlie  judgment  is  a  bar'  to  any  further 
action  against  the  city  for  such  damages. 
Carpenter  v.  Lancaster,  212  Pa.  581,  61  A. 
1113. 

87.  Violation  of  ordinance.  Micks  v.  Ma- 
son [Mich.]  13  Det.  Leg.  N.  472.  108  N.  W.  707. 
Conviction  of  using  profane  language  in  the 
presence  of  females  held  not  to  bar  civil  ac- 
tion for  eviction  from  train.  Seaboard  Air- 
Line  R.  Co.  O'Quinn,  124  Ga.  357,  52  S.  E. 
427.  Assault  and  battery.  Powell  v.  Wiley, 
125  Ga.  823,  54  S.  E.  732.  Acquittal  of  alleged 
husband  on  a  trial  for  bigamy  in  having 
married  the  plaintiff  in  a  subsequent  suit 
for  dower  held  not  to  bar  the  latter  suit. 
Frierson  v.  Jenkins,  72  S.  C.  341,  51  S.  E.  862. 

88.  Judgment  of  acquittal  In  a  criminal 
prosecution  for  obstructing  a  navigable 
stream  held  to  bar  subsequent  suit  in  equity 
to  compel  removal  of  obstruction.  United 
States    V.    Donaldson-Shulz    Co..    142    F.    330. 

89.  State  V.  Corron,  73  N.  H.  434,  62  A. 
1044.  The  procedure  must  follow  the  crimi- 
nal procedure  and  it  is  essential  the  defend- 
ant cannot  be  compelled  to  be  a  witns-ss 
against  himself.  Id.  If  the  purpose  of  the 
civil  suit  is  compensation  and  not  punish- 
ment, the  judgment  in  the  criminal  action  is 
no  bar.  Id.  Under  Laws  1903,  p.  81,  c.  95. 
and  Laws  1905.  p.  532,  c.  117,  §  10,  an  action 
on  a  liquor  dealer's  bond  is  a  civil  remedy 
for  the  benefit  of' the  state,  and  hence  an  ac- 
quittal of  such  liquor  dealer  in  a  criminal 
proceeding  for  the  act  alleged  to  constitute 
a  breach  of  the  bond  was  not  res  judicata  of 
his  liability  thereon.      Id. 

90.  Judgment  of  acquittal  In  criminal 
prosecution  for  obstructing  a  navigable 
stream  held  to  bar  subsequent  suit  in  equity 
to  compel  removal  of  obstruction.  United 
States  v.  Donaldson-Shulz  Co.,   142  F.  300. 
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tliereby  from  introducing  further  evidence,  tending  to  prove  or  disprove  the  issues 
as  joined  after  the  reinstatement  of  the  cause,®^  and  the  judgment  of  a  lower  court 
being  reversed  and  cause  remanded  on  appeal,  the  judgment  of  the  court  below,  so 
reversed,  is  of  no  binding  effect  in  subsequent  proceedings.^^  The  judgment  entered 
on  the  findings  determines  the  rights  of  the  parties  to  all  of  the  disputed  matters 
litigated  and  embraced  in  the  issues  and  covered  by  the  findings  of  the  court.^^ 

§  3.  Adjudication  as  estoppel  of  facts  litigated.^* — Though  there  he  no  iden- 
tity of  issues°^  and  subject-matter^  an  adjudication  is  conclusive  in  all  courts  in 
suits  between  the  parties  and  their  pi'ivies^^  as  to  all  matters  in  issue^'^  and  decided^"* 


91.  People  V.  Cohen,  219  111.  200,  76  N.  E. 
388. 

92.  Illinois  State  Trust  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  217  111.  504,  75  N.  E.  562. 

93.  Krause  v.  Krause.  125  Wis.  337,  104 
N.  W.  76.  Where  plaintiffs  sued  to  set  aside 
a  conveyance  of  real  and  personal  property- 
made  to  defendants  and  the  court  found  that 
defendants  had  wronarfully  transferred  the 
personal  property  to  third  persons,  and  the 
decree  restored  the  plaintiffs  to  their  rights 
in  the  real  estate,  held  the  personal  prop- 
erty was  covered  tay  the  decree  and  left  in 
the  possession  of  the  grantees  of  defendants. 
Id. 

94.  See  5  C.  L.  1513. 

95.  Where  the  issue  of  title  is  fully  liti- 
gated it  will  operate  as  an  estoppel  in  a  sub- 
sequent action  involving  that  issue,  though 
other  issues  were  involved  in  the  former  ac- 
tion. Remilliard  v.  Authier  [g.  D.]  105  N. 
W.    626. 

9C.  Bird  v.  Winyer  [Wash.]  87  P.  259. 
See    ante    §    1    A,    Persons    Concluded. 

97.  Delaware,  etc.,  R.  Co.  v.  Kutter  [C.  C 
A.]  147  F.  51;  Harrington  v.  Harrington, 
189  Mass.  281,  75  N.  B.  632;  Douglas  v.  Smith 
[Neb.]  106  N.  W.  173;  Gering  v.  School  Dist. 
No.  28,  Cass  County  [Neb.]  107  N.  W.  250; 
Mercer  Co.  v.  Omaha  [Neb.]  107  N.  W.  565. 
Admiralty  case.  Rhodes  v.  Interlake  Transp. 
Co.,  144  F.  205.  Order  of  referee  as  to  short- 
age in  property  sold  held  not  an  adjudica- 
tion on  terms  of  contract  of  sale.  In  re 
Drumgoole,  140  F.  208.  Construction  of  will 
by  surrogate  held  conclusive  on  rights  of 
parties  on  intermediate  accounting.  In  re 
Howard's  Estate,  46  Misc.  204,  94  N.  Y.  S. 
«6.  Judgment  in  action  brought  on  mer- 
cantile transactions  held  not  to  bar  action 
on  personal  loan.  Eisenberg  v.  Thorne,  49 
Misc.  617,  96  N.  Y.  S.  1020.  It  is  to  be  pre- 
sumed that  in  a  partition  suit  the  title  was 
not  in  issue.  Where  judgment  in  partition 
suit  was  by  default,  held  this  presumption 
was  not  overcome  by  averments  to  the  con- 
trary in  an  ansv/er  in  a  subsequent  suit. 
Pence  v.  Dong  [Ind.  App.]  77  N.  E.  961. 
Where  in  a  mortgage  foreclosure  suit  a  prior 
judgment  creditor  is  made  a  party,  complain- 
ant is  bound  by  a  decree  that  the  judgment 
lien  is  superior  to  that  of  the  mortgage  and 
ordering  a  sale  of  the  property  to  satisfy 
both  the  judgment  and  mortgage.  Thomp- 
son V.  Hemenway,  218  111.  46,  75  N.  E.  791. 
Judgment  in  forcible  entry  for  breach  of 
lease  held  res  judicata  of  breach  of  lease  in 
subsequent  suit  for  liquidated  damages.  .Kid- 
der V.  Waller,  121  111.  App.  546.  Finding  of 
board  of  commissioners  created  by  Laws  1903, 
p.  88,  c.  95,  §  14,  that  liquor  licensee  had 
violated  provisions   of   the  act   and  that  'his 


license  should  be  canceled,  held  to  render 
question  of  violation  of  act  conclusive  on 
both  him  and  his  sureties  on  his  liquor 
bond  in  an  action  by  the  state  on  the  bond. 
State  V.  Corron,  73  N.  H.  434,  62  A.  1044. 
Judgment  for  plaintiff  in  ejectment  held  not 
to  adjudicate  ownership  of  improvements 
when  raised  in  condemnation  proceedings. 
Aldridge  v.  Board  of  Education  of  Stillwater, 
15  Okl.  354,  82  P.  827.  Judgment  in  favor  of 
corporation  in  suit  for  damages  for  refusal 
to  transfer  stock  on  the  books  of  the  com- 
pany, the  defense  being  that  plaintiff  had 
fraudulently  gained  possession  of  such  stock, 
held  to  preclude  subsequent  action  by  plain- 
tiff for  conversion  of  the  stock.  O'Dwyer  v. 
Verdon,  100  N.  Y.  S.  588.  Judgment  for  a 
policeman  on  certiorari  proceedings  to  test 
the  legality  of  his  removal  is  not  res  judi- 
cata of  the  question  of  his  appointment. 
Seifen  v.  Racine  [Wis.]  109  N.  W.  72.  Deci- 
sion that  court  had  jurisdiction  to  appoint 
receiver,  and  his  subsequent  appointment, 
held  to  render  propriety  of  appointment  res 
judicata  in  proceedings  for  a  settlement  of 
his  account  and  distribution  of  the  assets. 
Campau  v.  Detroit  Driving  Club  [Mich.]  13 
Det.  Leg.  N.  200,  107  N.  W.  1063.  A  petition 
by  a  wife  for  separate  support  charged  the 
husband  with  lewd  and  lascivious  conduct 
toward  a  domestic.  The  specifications  did 
not  allege  adultery.  The  court  found  that 
the  wife  was  living  apart  from  her  husband 
for  a  justifiable  cause,  not  justifying  perma- 
nent separation.  Held  not  to  bar  subsequent 
suit  by  wife  on  the  ground  of  husband's 
adultery  with  domestic.  Harrington  v.  Har- 
rington, 189  Mass.  2S1,  75  N.  E.  632.  Judg- 
ment that  defendant  while  an  officer  of  a 
bank  embezzled  its  funds  held  conclusive  of 
the  character  of  the  indebtedness  upon  an 
issue  whether  the  debt  is  one  from  which 
such  defendant  was  released  by  a  discharge 
in  bankruptcy.  Harper  v.  Rankin  [C.  C.  A.] 
141  F.  626.  Prior  decisions  sustaining  a 
patent  are  to  be  given  effect  only  as  to  mat- 
ters that  were  before  the  court.  Bragg  Mfg. 
Co.  V.  New  York,  141  F.  118.  Infringement 
suit  in  which  the  bill  alleges  that  defendant 
justifies  under  another  patent  and  that  tho 
same  was  void,  but  such  patent  was  not  set 
up  in  defense,  held  not  to  bar  subsequent  ac- 
tion between  the  same  parties  for  the  in- 
fringement of  the  patent  so  set  up.  Leonard 
V.    Simplex   Elec.    Heating  Co.,    145    F.   946. 

98.  Delaware,  etc.,  R.  Co.  v.  Kutter  [C.  C. 
A.]  147  F.  51;  Harrington  v.  Harrington,  189 
Mass.  281,  75  N.  E.  632;  Gering  v.  School 
Dist.  No.  28,  Cass  County  [Neb.]  107  N.  W. 
250.  Judgment  only  binding  as  to  matters 
decided.  Davis  v.  Schmidt,  126  Wis.  461,  106 
N.  W.  119.     Is  an  estoppel  only  as  to  matters 
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or  necessarily  involved  in  the  decision  made,^^  hut  not  as  to  matters  not  in  contro- 


actually  in  issue  and  decided.  Mercer  Co. 
V.  Omaha  [Neb.]  107  N.  "V\'.  565.  Matters 
determined  in  suit  for  interest  on  note  lield 
binding  in  subsequent  suit  on  note.  Davis 
V.  Sclimidt,  126  Wis.  461,  106  N.  W.  119. 
A  determination  in  an  action  by  a  contractor 
ag'ainst  drainage  commissioners  for  contract 
price  that  the  pleadings  admitted  having 
funds  is  res  judicata  in  a  mandamus  suit 
to  compel  payment.  Lewis  v.  Drainage 
Com'rs,  111  111.  App.  222.  Decree  determin- 
ing the  amount  due  attorneys  for  services 
and  making  the  payment  of  such  amount 
conditional  to  the  discharge  of  such  attor- 
neys and  the  appointment  of  otliers  held 
res  judicata  on  amount  due  attorneys.  Sey- 
mour V.  Du  Bois,  145  P.  1003.  Judgment  for 
plaintiff  in  forcible  entry  and  detainer  pro- 
ceedings held  res  judicata  of  both  the  entry 
and  the  detainer.  Jacob  v.  Oyster  Bay,  109 
App.  Div.  630,  96  N.  Y.  S.  626.  Determination 
of  location  of  boundaries  of  a  lot  in  suit  to 
recover  damages  for  the  erection  of  a  via- 
duct on  a  vacated  street  held  binding  on  the 
parties  in  a  suit  involving  a  different  sub- 
ject-matter. Pereles  v.  Gross,  126  Wis.  122, 
105  N.  W.  217.  Verdict  that  testator's  last 
Tvill  was  destroyed  after  his  death,  and  there 
were  two  wills  in  existence  at  the  time  of 
his  death,  held  not  res  judicata  of  an  issue 
to  determine  whether  one  of  the  wills,  par- 
ticularly described,  had  been  destroyed  by 
the  testator  himself  with  a  view  to  revoking 
the  same.  In  re  Lappe's  Estate  [Pa.]  64  A. 
607.  Judgment  in  suit  to  set  aside  sheriff's 
deeds  under  foreclosure,  reciting  collusion 
between  purchasers,  mortgagee,  and  sheriff, 
held  conclusive  in  subsequent  action.  Miller 
V.    Kelsay,    114    Mo.    App.    59S,    90    S.    W.    395. 

Foreclosure  decree  held  res  judicata  as  to 
ownership  and  validity  of  mortgage  and  in- 
debtedness of  mortgagor.  In  re  Angle's  Es- 
tate, 148  Cal.  102,  S2  P.  668.  Judgment,  de- 
termining the  validity  of  a  marriage,  in 
guardianship  proceedings  held  conclusive  be- 
tween same  parties  of  the  fact  in  distribu- 
tion proceedings.  Burgess  v.  Stribling 
[Mich.]  13  Det.  Leg.  N.  323,  108  N.  W.  421. 
Adjudication  that  deceased  wife  of  pat- 
entee had  no  title  to  land.  Bird  v.  Winyer 
[Wash.]    87    P.    259. 

Suit  by  lessee  for  specific  performance 
held  not  to  bar  claim  for  damages  arising 
from  wrongful  acts  of  the  lessor.  Newport 
News  &  O.  P.  R.  &  Elec.  Co.  v.  Bickford  [Va.] 
52  S.  E.  1011.  Verdict  and  judgment  in 
ejectment  fixing  a  line  held  final  and  con- 
clusive between  the  parties  and  their  privies 
in  estate  as  to  the  location  of  such  line. 
"V^'ade  V.  McDougle  [W.  Va.]  52  S.  E.  1026. 
A  judgment  on  a  claim  of  exemptions  in  favor 
of  the  execution  defendant  is  conclusive  In 
an  action  for  wrongful  seizure  under  the 
execution.  Stallings  v.  Gilbreath  [Ala.]  41 
So.  423.  Determination  of  question  -whether 
land  sought  to  be  condemned  -was  already  a 
public  highway  held  to  bar  parties  from 
raising  question  in  proceedings  for  the  dis- 
tribution of  compensation  awarded.  Lingle 
V.  Chicago  [111.]  77  N.  B.  924.  Judgment  that 
corporate  dividends  had  been  regularly  de- 
clared held  binding  on  the  corporation  as  to 
the  regularity  of  the  dividend  in  a  subse- 
quent suit  on  a  note  given  to  the  plaintiff  in 


the     former    action     to     pay    such     dividend. 
Camden   Nat.    Bank   v.   Fries-Breslin    Co.,    214 
Pa.    395,    63    A.    1022.      Decision    that    county 
board   had   po-wer  to  elect  a  city  superinten- 
dent of  schools  held  conclusive  on   power   in 
subsequent    suit    by    superintendent    against 
county    auditor    for    requisition    for    salary. 
Davidson    v.    Baldwin    [Cal.    App.]    84    P.    238. 
Suit    by    lessee    for    an    injunction    against 
lessor    placing    guards    at    gate    held    not    to 
prevent   lessee   from    setting   up   a   claim    for 
damages    arising    from    the    lessor's    v/rong- 
ful     interference     with      the     leased      prem- 
ises.     Newport       News       &       O.       P.       R.     & 
Elec.    Co.    v.    Bickford    [Va.]    52    S.    E.    1011. 
The  appointment  of  a  conservator  of  a  testa- 
tor in  1903,  on  the  ground  that  he  was  men- 
tally incapable  of  bringing  suit  to  set   aside 
certain   conveyances   after  a   finding   that   he 
had    been    mentally    unsound    for    years    and 
insane    prior   to    1872,    held   not   an    adjudica- 
tion as  to  testator's  testamentary  capacity  in 
1S90.      Nichols   v.   Wentz,    78    Conn.    429,   62   A. 
610.     Foreign  judgment,  in  a  suit  by  an  aban- 
doned wife  for  separate  maintenance,  grant- 
ing the  wife  separation  from  her  husband  and 
a  weekly  allowance  held  conclusive  evidence 
of   husband's  abandonment  on  dates  fixed   in 
a    subsequent    suit    by    the    wife    against    the 
liusband      for      maintenance      and      support. 
Freund    v.    Freund     [N.    J.    Eq.]     63    A.     756. 
Where  the  resistance  to  a  motion  for  a  new 
trial    after   judgment    claimed    to    have    been 
entered  on  ser»-icc  by  publication  was   based 
solely,    in    so   far   as    it    related    to    the    ques- 
tion  of  service  by  publication,   on   the   claim 
that  service  w^as  made  on  an  agent  of  defend- 
ants,  an   order  overruling  the  motion  gener- 
ally   did    not    constitute    an    adjudication    of 
the  sufficiency  of  the  service  by  publication. 
Gaar,    Scott    &   Co.   v.   Taylor,    128    Iowa,    636. 
105   N.  W.   125.     A  decision   that  a  bank  had 
an  irrevocable  contract  under  the  Hewitt  act 
and  exempting  it  from  county  and  municipal 
taxes    did    not    make    Inoperative    the    provi- 
sions of  the   subsequent  revenue   act   of   1892^ 
(Ky.   St.    1903,   §    4092)   with   reference  to   the 
date    of    the    assessment    of    bank    property. 
Bank    of   Kentucky   v.    Com.    [Ky.]    94    S.   W. 
620.     Judgment   of  appellate   court  reversing 
a  judgment  of  ouster  against  village  officers 
is  not  an  adjudication  of  the  illegality  of  any 
organization    of    the    village    had    after    the 
entry  of  the  judgment  of  ouster,   where  the 
judgment   of   the   appellate   court   was   based 
on  the   ground  that  a  certain   plea  would,   if 
established,    constitute    a  valid    defense,    and 
the  proceeding  was  dismissed  after  the  cause 
was  redocketed  on  remand.     People  v.  Peder- 
son,    220    111.    554,    77    N.    E.    251.      A    husband 
conveyed   property   to   his   wife   and   the   two 
then    mortgaged   the   property.     A   judgment 
creditor  of  the  husband  levied  on  the  latter's 
equity    of   redemption    claiming    the    convey- 
ance to  the  wife  was  a  gift.     A  purchaser  at 
the  sale  sued  to  quiet  title  and   the  bill   was 
dismissed    on   the    ground   that   the   levy  was 
bad.      Thereafter  the  judgment  creditor  sued 
on  his  judgment  and  recovered  a  new  judg- 
ment.    Levy  was   again   made   and   the   same 
person  purchased  as  before.     Held,   on   a  bill 
by  the  wife  against  the  purchaser  to  remove 
a  cloud,  that  she  was  not  barred  from  litigat- 
ing the  question  whether  or  not  the  deed  to 
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versy  and  not  Jieard  and  determined.^  A  judgment  operates  as  an  estoppel  from  fur- 
ther litigation  only  as  to  such  matters  as  were  necessarih'-  considered  and  determined;-* 
and  never  upon  immaterial  or  collateral  issues,'  and  the  proper  test  to  apply  in 
determining  the  materiality  of  the  issues  is  to  inquire  whether  or  not  the  judgment 
is  dependent  upon  such  issue.*  If  the  findings  upon  any  issue  were  erroneous,  and 
yet  the  judgment  has  support,  then  such  issue  is  collateral.^  Nonessential  recitals  in 
judgment  are  prima  facie,  but  not  conclusive,  evidence  of  facts  on  parties  and  their 
privies.® 

§  4.  Pleading  and  proofs — Ordinarily,  and  unless  the  former  judgment  is 
used  merely  as  evidence,^  the  defense  of  res  judicata  must  be  presented  by  the  plead- 
ings.^ A  plea  in  equity  setting'up  a  former  decree  in  bar  must  show  that  the  former 
suit  was  substantially  between  the  same  parties  for  the  same  subject-matter.^"  It 
must  set  forth  so  much  of  the  former  bill  and  answer  as  will  suffice  to  show  that  the 
same  point  was  then  in  issue,  and  it  should  aver 'that  the  allegations  as  to  the  title 
to  relief  against  the  defendants  were  substantially  the  same  in  the  second  bill  as 


her  was  a  gift.     Gilcreast  v.  Bartlett  [N.  H.] 
64   A.    767. 

99.  Harring-ton  v.  Harrington,  189  Mass. 
281.  75  N.  E.  632.  Where  in  a  suit  for  com- 
missions the  amount  was  admitted  on  the 
trial,  held  the  rate  of  the  commissions  was 
necessarily  involved  in  the  adjudication. 
Potash  V.  Utopia  Land  Co.,  48  MisQ.  402,  95 
N.  Y.  S.  571.  Approval  of  local  improvement 
assessment  certificate,  reciting-  substantial 
compliance  with  the  terms  of  an  ordinance, 
held  conclusive  on  that  questiQn  in  a  subse- 
quent proceeding  to  collect  the  assessment. 
People   V.    Cohen,    219    111.    200,    76    N.   E.    388. 

1.  Harrington  v.  Harrington,  189  Mass. 
281,  75  N.  E.  632.  Does  not  extend  to  mat- 
ters which  might  have  been  but  were  not 
litigated.  Pereles  v.  Gross,  126  Wis.  122, 
105  N.  W.  217;  Grand  Valley  Irr.  Co.  v.  Fruita 
Imp.  Co.  [Colo.]  86  P.  324;  Harrison  v.  Rem- 
ington Paper  Co.  [C.  C.  A.]  140  F.  385.  A 
judgment  of  denial  of  a  motion  to  enforce 
a  stockholder's  liability  under  Gen.  St.  Kan. 
1889,  §  1192,  in  which  the  defense  of  a  prior 
action  under  §§  1200  and  1204  was  pleaded 
and  found,  raises  no  estoppel  against  the 
plaintiff  from  litigating  the  issues  presented 
in  an  action  between  the  same  parties  under 
§§  1200,  1204,  in  which  that  defense  was  not 
available,  where  the  record  does  not  disclose 
that  the  judgment  upon  th«  motion  was  based 
upon  a  decision  of  any  of  the  issues  in  tlie 
latter  case.     Id. 

2.  Lowe  v.  Ozmun  [Cal.  App.]  86  P.  729. 
Facts  found  only  for  the  purpose  of  enabling 
an  appeal  to  be  tal<^en.  but  not  made  a  part 
of  the  judgment  or  tlie  record,  are  not  ad- 
judicated facts  binding  in  a  subsequent  ac- 
tion between  the  same  parties.  Nichols  v. 
Wentz,    78    Conn.    429.    62   A.   610. 

3.  Brown  v.  McKie  [N.  Y.]  78  N.  E.  64; 
Jackson  v.  Thompson  [Pa.]  64  A.  421;  Lowe 
V.  Ozmun  [Cal.  App.]  86  P.  729.  An  issue  con- 
cerning the  conversion  of  certain  bonds  held 
collateral  in  a  suit  to  set  aside  a  sale  of  stock 
of  a  corporation.  Id.  A  judgment  is  not  res 
judicata  between  the  parties  as  to  incidental 
and  immaterial  matters  not  necessary  in  de- 
termining which  party  is  entitled  to  judg- 
ment on  the  claim  in  suit,  or  to  sustain  the 
judgment    rendered.     In    re    Locust    Ave.    in 


Port  Chester  [N.  Y.]  77  N.  E.  1012.  modifying 
and  afg.  110  App.  Div.  774.  97  N.  Y.  S.  508. 
A  judgment  specifically  enforcing  a  contract 
made  by  a  village  for  the  purchase  of  land 
for  the  extension  of  a  street  held  not  con- 
clusive against  the  right  of  the  city  to  raise 
by  special  assessment  a  part  of  the  funds 
necessary  to  pay  for  the  land,  tho-.-.gh  the  ac- 
tion was  defended  on  the  ground  that  it  was 
necessary  to  raise  the  purchase  price  of  the 
land  by  special  assessment  and  that  this  had 
not  been  done.  Id.  Where,  in  an  action  to  set 
aside  certain  tax  assessments  on  the  ground 
that  they  constituted  a  cloud  on  plaintiff's 
title,  the  court"  found  the  assessment  invalid 
but  dismissed  the  complaint  because  the  de- 
fect, if  any,  was  apparent  on  the  face  of  the 
assessment,  held  the  judgment  was  not  res 
judicata  as  to  the  validity  of  the  assessment. 
Brown  v.  McKie  [N.  Y.]   78  N.  E.  64. 

4,  5.     Lowe  V.  Ozmun  [Cal.  App.]  86  P.  729. 

6.  State  V.  Ortiz  [Tex.]  14  Tex.  Ct.  Rep. 
883,    90   S.  W.    1084. 

7.  See  5  C.   L.   1515. 

8.  Former  adjudication  is  admissible  in 
evidence  without  being  pleaded.  Davis  v. 
Schmidt,  126  Wis.  461,  106  N.  W.  119;  Stand- 
ard Supply  &  Equipment  Co.  v.  Merritt,  48 
Misc.   498, '96  N.  Y.   S.  181. 

9.  Tliomason  v.  Seaboard  Air  Line  R.  Co. 
[N.  C]  o5  S.  E.  198;  Standard  Supply  & 
Equipment  Co.  v.  Merritt,  48  Misc.  498,  96 
N.  Y.  S.  181.  Must  show  that  matter  was 
decided.  Harrison  v.  Remington  Paper  Co. 
[C.  C.  A.]  140  F.  385.  Recital  in  judgment 
of  former  judgment  held  insufficient,  there 
being  no  plea  of  res  judicata  nor  any  former 
judgment  introduced  in  evidence.  Grenada 
Bank  v.  Adams  [Miss.]  40  So.  4.  Action  be- 
fore justice  of  the  peace.  Revisal  1905,  § 
1460.  construed.  Smith  v.  Cashie  &  C.  R.  & 
Lumber   Co.,   140  N.  C.   375,   53  S.   E.   233. 

10.  Lindsley  v.  Mclver  [Fla.]  40  So.  619. 
A  complaint,  in  a  suit  by  trustees  in  a  deed 
for  the  benefit  of  creditors  to  settle  thejr  final 
accounts,  which  alleged  that  the  conditions 
of  the  deed  were  duly  modified  by  decree 
made  in  a  certain  court  in  a  certain  action, 
held  to  show  that  the  creditors  were  parties 
to  such  action.  McDougal  v.  Fuller,  148  Cal.  , 
521,  83  P.  701. 
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in  the  first. ^^  It  is  neither  necessary  nor  proper  practice  to  attach  as  an  exhibit  to 
such  a  plea  all  the  testimony  taken  in  the  former  suit.^^  In  a  suit  against  one  sec- 
ondarily liable,  it  is  only  necessary  to  allege  tliat  a  judgment  has  been  recovered 
against  the  one  primarily  liable;"  and  the  petition  need  not  show  the  character  of 
the  debt  upon  which  the  judgment  was  founded,  or  other  particulars  in  reference 
thereto.^*  The  one  secondarily  liable,  having  had  no  notice  of  the  former  suit,  is  en- 
titled to  assert  all  defenses  appropriate  to  one  in  his  position,  that  is,  one  ultimately 
liable,  and  also  to  all  defenses  the  one  primarily  liable  might  have  set  up  in  the  suit 
ggainst  it.^'  Judgment  of  court  of  general  jurisdiction  may  be  pleaded  in  general 
terms  without  alleging  jurisdictional  facts.^®  The  sufficiency  of  particular  allega- 
tions is  shown  in  the  notes.^'^  In  those  states  where  defendant  may  rely  upon  as 
many  defenses  as  he  has,  a  defense  of  former  adjudication,  properly  pleaded,  is  not 
waived  by  defendant  entering  into  a  trial  on  the  merits.^*  In  California  a  defense 
of  former  adjudication  is  deemed 'denied  by  operation  of  law.  and  is  available  only 
on  being  proven.^®  The  court  will  not  take  judicial  notice  of  a  former  adjudication,-" 
and  the  burden  is  on  the  party  setting  up  the  plea  to  prove  it-^  by  a  fair  preponder^ 
a  nee  of  the  evidence,-^  though  it  has  been  held  that,  defendant  pleading  a  former 
adjudication,  the  burden  is  on  the  plaintiff  to  show  that  it  was  not  on  the  merits.^^ 
In  determining  the  scope  of  the  former  adjudication  the  record  controls,^*  and  the  de< 
termination  of  such  question  will  be  deemed  settled  by  the  findings,  order,  or  judg- 
ment in  the  former  case  rather  tlian  by  the  court's  opinion;-^  though  when  the'  issues 


11.  Lindsley  v.  Mclver  [Fla.]  40  So.  619. 
Plea  of  former  adjudication  to  a  biU  in  equi- 
ty for  partition  held  insufficient,  the  title 
to  the  relief  sought  not  being  substantially 
the  same  in   the  two  suits.     Id. 

12.  Lindsley   v.    Mclver    [Fla.]    40    So.    619. 

13.  Suit  against  stockholder,  judgment 
having  been  recovered  against  corporation. 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  E.  626. 

14.  Suit  against  stockholder,  judgment 
having  been  recovered  against  corporation. 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  E.  626. 
In  a  suit  against  a  stockholder  to  enforce 
ultimate  liability  for  the  debts  of  a  corpora- 
tion as  described  in  the  charter,  a  petition 
which  sets  forth  that  a  judgment  against 
the  corporation  has  been  rendered,  and  which 
fully  describes  the  character  of  the  suit  in 
which  the  judgment  was  rendered  end  the 
amount  of  the  judgment,  is  not  subject  to 
special  demurrer.     Id. 

15.  Suit  against  stockholder,  judgment 
having  been  recovered  against  corporation. 
Wheatley  v.  Glover,  125  Ga.  710.  54  S.  E.  626. 
Stockholder  may  set  up  any  fact  which  will 
absolve  him  from  liability  under  the  charter 
and  also  any  fact  which  would  establish  that 
the  corporation  was  not  liable  upon  the  debt 
which   was    the   basis    of    the    judgment,      id. 

16.  Lear  v.  Brown  County  [Neb.]  109  N.  W. 
174. 

17.  An  allegation  that  an  ordinance  was 
adjudged  void  in  a  previous  action  and  that 
the  proceedings  thereunder  had  been  held  to 
be  of  no  validity  or  effect  is  not  defective 
for  failure  to  show  that  the  adjudication  was 
"regularly  or  duly  given  or  made"  as  pro- 
vided by  statute.  Waldron  v.  Snohomish,  41 
V\^ash.  566,  83  P.  1106.  An  allegation  that  the 
original  ordinance  was  "adjudged  void"  is 
not  objectionable  in  that  it  did  not  affirma- 
tively allege  that  the  ordinance  was  actually 
void.     Id. 


18.  Harding  v.  Harding,  148  Cal.  397.  S3 
P.  434.  Statement  in  Megerie  v.  Ashe,  33  Cal. 
74,  criticised.  . 

19.  Code  Civ.  Proc.  §  607  construed.  Hard- 
ing V.   Harding,    148   Cal.   397,   83   P.    434. 

20.  Estudillo  V.  Security  Loan  &  Trust  Co. 
[Cal.]    87   P.    19. 

21.  Gering  v.  School  Dist.  No.  28,  Cass 
County  [Neb.]  107  N.  W.  250;  Draper  v.  Med- 
lock,  122  Ga.  234,  50  S.  E.  113;  Gulling  v. 
Washoe  County  Bank  [Nev.]  82  P.  800;  Grand 
Valley  Irr.  Co.  v.  Fruita  Imp.  Co.  [Colo.]  86 
P.  324;  Roach  v.  Curtis,  50  Misc.  122,  100  N. 
Y.  S.  411.  Must  show  that  matter  was  de- 
cided. Harrison  v.  Remington  Paper  Co.  [C. 
C.    A.]    140   F.   385. 

22.  Grand  Valley  Irr.  Co.  v.  Fruita  Imp. 
Co.  [Colo.]  86  P.  324.  Finality  of  the  judg- 
ment need  only  be  established  by  a  fair  pre- 
ponderance of  the  evidence.  Instruction  re- 
quiring it  to  be  proved  by  "clear  and  con- 
clusive" evidence  held  erroneous.  Wliite 
River,  etc.,  R.  Co.  v.  Star  Ranch  &  Land  Co. 
[Ark.]    91    S.   W.   14. 

23.  Sweeney  v.  Frank  Waterhouse  &  Co. 
[Wash.]    86    P.    946. 

24.  It  is  proper  to  look  to  the  record  to 
determine  what  issues  were  decided.  Lan- 
sing V.  Michigan  Cent.  R.  Co.  [Mich.]  12  Det. 
Leg.  N.  912,  106  N.  W.  692.  Judgment  roll 
and  papers  in  former  action  being  introduced 
determination  of  identity  of  subject-matter 
rests  in  showing  made  by  the  record  and  not 
on  presumptions.  Gulling  v.  Washoe  County 
Bank    [Nev.]    82   P.   800. 

Judgment  roll  in  former  action  is  admissi- 
ble to  show  facts  determined.  Tanenbaum 
v.   Federal  Match   Co.,    97   N.  Y.   S.    1101. 

25.  In  re  King,  183  N.  Y.  440.  76  N.  E.  584. 
Negligence  of  cashier  of  bank  concluded  by 
finding  that  he  "assumed"  that  a  husband 
had  authority  to  draw  on  his  wife's  deposit. 
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in  the  former  action  are  not  disclosed  by  the  decree,  the  opinion  of  the  court  properly 
authenticated  may  be  looked  to  and  the  decree  will  be  given  effect  as  an  adjudication 
in  accordance  with  such  opinion.-^  In  the  absence  of  proof  it  is  assumed  that  the 
litigation  involved  all  alleged  in  the  petition  and  final  order  and  covered  the  whole 
ground  tliereof."  Wlien  in  existence  the  whole  record  must  be  produced,-®  but  the 
papers  in  the  cause  being  lost  and  not  being  found  on  diligent  search,  the  final  de- 
cree and  entries  on  the  rule  docket  are  admissible  to  establish  the  former  adjudica- 
tion.-^ A  court  may  consult  its  own  records  to  see  if  parties  and  subject-matter  are 
identical  and  to  determine  what  issues  were  involved  and  adjudicated.""  As  we  have 
seen,  for  the  judgment  to  operate  as  an  estoppel  it  must  appear  that  the  precise 
question  was  raised  and  necessarily  determined  in  the  former  suit.^^  If  there  be  any 
uncertainty  or  room  for  cavil  as  to  this,  the  whole  subject-matter  of  the  action  will 
be  set  at  large  and  open  for  new  contention.^-  As  to  matters  apparently  within  the 
issues,  parol  evidence  is  inadmissible  against  the  conclusiveness  of  the  judgment  to 
show  that  certain  of  those  matters  were  withdrawn  or  not  considered  f^  while,  on  the 
other  hand,  if  the  record  is  such  that  on  its  face  the  judgment  may  have  proceeded 
upon  one  of  several  grounds,  it  is  admissible  to  show  aliunde  upon  which  of  such 
grounds  the  consideration  and  judgment  or  decree  of  the  court  did  really  proceed.^* 
Where  a  judgment  entered  in  an  action  involving  several  issues  recites  a  finding  on 
one  which  compels  such  judgment  and  is  silent  as  to  the  others,  it  will  be  presumed 
that  they  were  not  passed  upon  and  they  may  be  litigated  in  a  different  cause  of 
action.^^ 

FoEMEB  Conviction  or  Acquittal,  see  latest  topical  index. 

FORMS    OF    ACTIOX." 

This  topic  includes  holdings  of  general  application  as  to  the  distinctions  be- 
tween particular  forms  or  kinds  of  actions,  grounds  of  actions  being  excluded.^'' 
The  common  law  forms  of  personal  actions  now  abolished  in  many  states  are  treated 


630, 


536, 


Civ. 
151. 


Daugherty  V.  Poundstone  [Mo.  App.l  96  S.  "W. 
728. 

26.  Opinion  of  state  supreme  court  looked 
to  by  Federal  court.  Carson  v.  Three  States 
Lumber  Co.,  142  F.  893.  The  recitals  in  the 
decisions  of  the  United  States  land  depart- 
ment will  be  taken  as  conclusive  as  to  what 
issues  of  fact  were  determined.  Parryman 
V.    Cunningham,    16   Okl.    94,    82   P.    822. 

27.  Jacob  V.  Oyster  Bay,  109  App.  Div, 
96    N.   T.   S.    626. 

2.S.  29.     Russell  v.  Houston,   115  Tenn. 
91  S.   W.  192. 

30.  Sawyer  v.    First  Nat.   Bank   [Tex. 
App.]    14    Tex.    Ct.    Rep.    701,    93    S.    W. 

31.  See  ante    §>  1. 

32.  Schv/artz  v.  Kennedy,  142  F'.  1027:  Ger- 
ing-  V.  School  Dist.  No.  28,  Cass  County  [Neb.] 
107  N.  W.  250.  A  judgment  for  defendants  in 
replevin,  one  of  the  defenses  being  that  plain- 
tiff -was  only  the  owner  of  an  undivided 
interest  in  the  property,  held  not  a  bar  to  a 
subsequent  action  by  plaintiff  against  one 
of  the  defendants  for  conversion  of  the  prop- 
erty.     Id. 

33.  Schwartz  v.  Kennedy,  142  F.  1027. 

34.  Schwartz  v.  Kennedy,  142  F.  1027.  If 
the  record  does  not  disclose  the  matters  ac- 
tually litigated,  the  same  may  be  shown  by 
competent    evidence.      Hubbard   v.    Gould    [N. 


H.]  64  A.  668.  That  dismissal  without  reser- 
vation of  right  to  institute  other  proceedings 
was  not  on  the  merits  may  be  shown  by  parol 
or  other  extrinsic  evidence.  Stratton  v.  Es- 
sex County  Park  Commission,  145  F.  436. 
Issues  and  matters  determined  not  being  dis- 
closed by  the  pleadings,  they  may  be  shown 
by  extrinsic  evidence.  Delaware,  etc.,  R.  Co. 
V.  Kutter  [C.  C.  A.]  147  F.  51.  Parol  evidence 
is  admissible  to  prove  that  the  pending  suit 
and  a  former  one  arose  from  the  same  cause 
of  action.  Latta  v.  V^Hley  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  621,  92  S.  W.  433.  If  the 
record  does  not  show  what  was  involved,  it 
must  be  established  by  extrinsic  evidence. 
Draper  v.  Medlock,  122  Ga.  234,  50  S.  E.  113. 
A  rejected  offer  to  amend  the  pleadings  in 
the  former  action  so  as  to  raise  the  issue  is 
admissible    to    disprove    res    adjudicata.      Id. 

35.  In  absence  of  proof  of  actual  litiga- 
tion. Hudson  V.  Remington  Paper  Co.,  71 
Kan.  300,  SO  P.  568.  Validity  of  a  corporate 
debt,  fact  of  ceasing  to  do  business,  and 
whether  defendant  had  fully  discharged  his 
corporate  liability  as  a  stockholder,  held  not 
adjudicated.     Id. 

3C.     See    5    C.   L,.    1517. 

37.  See  Causes  of  Action  and  Defenses, 
7  C.  Li.  603.  and  topics  descriptive  of  par- 
ticular causes  of  action. 
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under  appropriate  heads/^  as  are  many  matters  of  practice  dependent  on  the  form 
of  the  action.^^  In  many  states  the  common-law  forms  of  action  have  been  abolished, 
and  a  single  form  called  a  civil  action  substituted/"  but  these  changes  go  only  to 
the  form  and  not  to  the  substance  of  the  actions/^  and  it  is  still  necessary  in  matters 
of  pleading  to  distinguish  between  the  various  forms.*^  The  distinction  between  civil 
and  criminal  actions  is  important  in  matters  of  procedure.*^  Equitable  matters 
cannot  be  asserted  and  litigated  in  an  action  at  Taw,**  but  the  interposition  of  an 
equitable  defense,  where  allowable,  with  a  prayer  for  affirmative  equitable  relief, 
converts  the  action  to  one  in  equity.*^  Where  the  technical  distinction  between  tres- 
pass and  trespass  on  the  case*®  has  been  abolished,  it  is  no  ground  for  arrest  of  judg- 
ment that  the  action  was  erroneously  entitled.*^  Whether  an  action  is  ex  delicto** 
or  ex  contractu*"  is  largely  determined  by  the  pleadings,  and,  in  case  of  doubt,  every 
intendment  is  in  favor  of  the  latter.'^"     Inconsistent  forms  of  action  cannot  be 


38.  See  Assumpsit,  7  C.  L.  296;  Trespass, 
6    C.    L.    1721,    etc. 

39.  See  such  topics  as  Costs,  7  C.  L.  956; 
Dockets.  Calendars  and  Trial  Lists,  7  C.  L. 
1192;   Jury,   6  C.  L.   316,   etc. 

40.  Section  1,  art.  5,  Const,  of  Idaho.  Cole- 
man  V.   Jag-gers    [Idaho]    85    P.    894. 

41.  Section  1,  art.  5,  of  the  Const.,  pro- 
hibiting distinctions  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  such 
actions  and  suits,  does  not  abolisli  the  rules 
of  law  and  equity  (Dewey  v.  Schreiber  Im- 
plement Co.  [Idaho]  85  P.  921),  and  §  21,  art. 
5,  of  the  Const.,  conferring  jurisdiction  on 
the  probate  court  to  hear  and  determine  all 
civil  cases  wherein  the  debt  or  damage 
claimed  does  not  exceed  $500,  has  refer- 
ence to  actions  at  law  alone,  and  Act  Feb. 
27,  1903  (Sess.  Laws  1903.  p.  94),  extending 
the  jurisdiction  of  the  probate  court  to  the 
enforcement  of  mechanics'  liens,  is  uncon- 
stitutional   (Id.). 

42.  Complaint  held  to  allege  a  cause  of 
action  for  breach  of  contract  of  employ- 
ment and  not  for  salary  due.  Murray  v. 
G'Donohue,  109  App.  Dlv.  696,  96  N.  Y.  S. 
335.  Hence  not  error  to  refuse  to  dismiss 
because  It  shows  that  the  work  was  not  per- 
formed which  would  be  essential  to  an  action 
for  salary.  Id.  A  petition  alleging  that 
defendants  conspired  to  have  fake  foot  races 
on  which  strangers  were  enticed  to  bet, 
the  race  being  thrown  to  fleece  such  stran- 
gers, and  that  plaintiff  was  caught  in  such 
scheme  and  praying  for  recovery  states  an 
action  at  common  law  for  fraud  and  deceit, 
and  not  under  Rev.  St.  1899,  §  424,  to  recover 
money  lost  in  gambling.  Hobbs  v.  Boatright, 
195  Mo.   693.   93  S.  W.   934. 

43.  An  action  for  the  violation  of  a  town 
ordinance  is  a  civil  and  not  a  criminal  ac- 
tion in  character,  thtjugh  a  fine  may  be  im- 
posed and  enforced  by  imprisonment.  For- 
tune V.  Incorporated  Town  of  Wilburton  [C. 
C.  A.]  142  F.  114.  Hence  an  affidavit  that 
the  appeal  is  not  taken  for  the  purpose  of 
delay  is  required  as  in  other  appeals  in 
civil'  actions.  Id.  See,  also,  Indictment  and 
Prosecution,    5    C.    L.    1790. 

44.  Bailey  v.  Fink  [Wis.]  109  N.  W.  86. 
Where  a  married  woman  is  sued  in  law  upon 
a  note,  estoppel  cannot  be  asserted  to  charge 
her  separate  estate.  Id.  Equitable  pleas  in 
actions  at  law  must  be  purely  defensive,  and 
are  never  admissible  when  they  raise  issues 


which  cannot  be  dealt  with  by  a  law  court. 
Attempt  to  show  that  the  real  consideration 
for  contract  sued  on  was  another  contract 
which  had  been  broken  by  the  plaintiff.  Pen- 
sacola  Lumber  Co.  v.  Sutherland-Innes  Co. 
[Fla.]  39  So.  789.  See,  also.  Causes  of  Action 
and  Defenses.  7  C.  L.  603;  Equity,  7  C.  L.  1323. 

45.  An  allegation  in  an  action  of  eject- 
ment of  a  prior  conveyance  to  defendant's 
predecessors  from  a  common  source,  wliich 
deed  was  lost  or  never  in  fact  executed,  and 
praying  for  a  decree  establishing  title  in 
defendant.  Shaffer  v.  Detie,  191  Mo.  377,  90 
S.  W.   131. 

46.  A  complaint  alleging  that  plaintiff's 
intestate  was  injured  by  being  struck  by  de- 
fendant's tram  cars,  negligently  allowed  to 
run  against  plaintiff's  intestate,  states  an 
action  in  case,  not  in  trespass.  Lookout 
Mountain  Iron   Co.  v.  Lea   [Ala.]    39  So.   1017. 

47.  Case  under  the  Practice  Act.  Pratt 
V.  Davis,  118  111.  App.  161.  Pleading  over 
after  the  overruling  of  the  demurrer  waived 
the  objection   if  valid.     Id. 

48.  A  complaint  alleging  that  a  note  was 
obtained  by  fraud  and  was  converted,  by  rea- 
son of  which  fraud  and  conversion  plaintiff 
was  damaged,  etc.,  states  a  cause  of  action 
in  tort  and  not  in  contract  for  money  had 
and  received.  German  Nat.  Bank  v.  Prince- 
ton State  Bank  [Wis.]  107  N.  W.  454.  An 
action  by  a  party  to  a  contract  pledging 
bonds  with  defendant  for  a  specific  purpose 
to  recover  for  a  wrongful  repledge  is  ex 
delicto  and  not  ex  contractu.  Interurban 
Const.  Co.  V.  Hayes,  191  Mo.  248,  89  S.  W.  927. 

49.  An  action  against  a  carrier  on  a  con- 
tract of  shipment  for  delay  in  delivery  is  one 
ex  contractu  and  not  ex  delicto,  though  it 
contains  allegations  of  negligence.  Chicago, 
etc.,  R.  Co.  V.  Chestnut  Bros.  [Ky.]  89  S.  W. 
298.  An  action  by  a  partner  against  his 
copartner  and  his  surety  on  a  sequestration 
bond  for  damages  resulting  from  the  wrong- 
ful sequestration,  in  which  it  is  sought  to 
hold  the  surety  to  the  extent  of  the  bond, 
and  the  copartner  to  a  greater  liability,  is 
not  an  action  ex  delicto.  St.  Geme  v.  Boi- 
mare    [La.]    41    So.    557. 

50.  Lange  v.  Schile.  Ill  App.  Div.  613.  98 
N.  Y.  S.  81.  A  complaint  alleging  that  plain- 
tiff's intestate  placed  certain  money  in  de- 
fendant's hands  to  pay  certain  claims  if  they 
became  established  before  his  return,  such 
money  to  be  returned  to  plaintiff's  intestate 
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joined  under  a  statute  authorizing  joinder  of  consistent  causes."  The  establish- 
ment of  one  form  of  civil  action  enables  equitable  and  legal  relief  to  be  granted  in 
the  same  suit.^^  An  election  of  remedies  is  only  presented  when  there  are  two  ap- 
propriate forms  of  action  for  redressing  the  wrong.^^  A  trustee  in  bankruptcy  may 
recover  the  value  of  property  taken  by  a  creditor  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  in  an  action  at  lq,w.^* 

EORNICATION." 

FoETHCOMiNG  AND  Deliveey  Bonds;  Fobwaedeks,  See  latest  topical  index.. 

FRANCHISES. 


§  1.     Definition   and   Elements    (1771). 
§  2.      Grant    of    Franchise    and    Reg:uIatIon 
of  its  Exeroi.se   (1771). 

§  3.     Powers  and  Duties  Under  Franchises 
(1774). 


§  4.      Duration 
(1775). 

§  5.     Tran.sfer     of 
Thereof    (1775). 

§  6.      Revocation    and    Forfeiture    (1776). 

§  7.     Taxation    (1777). 


and     Extension     of     Temi 
Franchises     and    Effect 


Corporate  franchises  are  elsewhere  treated.^^ 

§  1.  Definition  and  elements.^'' — A  franchise  is  defined  as  a  special  privilege 
conferred  by  a  government  on  individuals  or  corporations  and  which  does  not  belong 
to  the  citizens  of  a  country  generally  by  common  right.^^  Franchises  are  to  be 
strictly  construed  in  the  public  interest,^^  and  nothing  is  to  be  taken  by  doubtful 
implication,*^"  though  granted  by  a  delegate  of  the  legislature.^^ 

§  2.     Gi-ant  of  franchise  and  regulation  of  its  exercise.^- — All  franchises  or 


if  not  so  used,  a  demand  for  such  money 
by  plaintiff,  and  tiiat  defendant  wrongfully 
refused  to  return  it,  but  converted  it  to  his 
own  use,  etc.,  held  to  allege  a  cause  of  ac- 
tion  for  money  received.     Id. 

51.  An  action  on  the  theory  that  defend- 
ant has  converted  property  of  plaintiff  can- 
not be  joined  w^ith  one  on  the  theory  that 
such  property  was  sold  to  defendant,  seek- 
ing to  recover  purchase  price,  under  Code 
Civ.  Proc.  §  484,  subd.  9,  authorizing  the 
joinder  of  consistent  causes  of  action  aris- 
ing out  of  the  same  transaction,  such  actions 
being  inconsistent.  Drexel  v.  Hollander,  98 
N.   Y.  S.   104. 

52.  Insurance  policy  reformed  and  recov- 
ery had  on  it  as  corrected.  Aetna  Ins.  Co.  v. 
Brannon  [Tex.]  14  Tex.  Ct.  Rep.  208,  89  S. 
W.  1057.  Under  Rev.  St.  c.  84.  §§  17-21,  the 
court  can  use  its  equity  powers  to  assert 
equitable  principles  in  an  action  at  law. 
Hurd  v.  Chase,  100  Me.  561,  62  A.  660.  Where 
property  was  conveyed  in  consideration  of 
support  until  death,  and  a  life  estate  was 
reserved  to  ensure  performance,  the  court  in 
an  action  at  law  to  recover  possession  may 
go  behind  the  absolute  reservation  and  look 
at  the  intent.     Id. 

53.  An  owner  of  personalty  converted  by 
another  cannot  waive  the  tort  and  sue  for 
money  had  and  received  unless  the  property 
has  been  sold.  Southern  R.  Co.  v.  Attalla 
[Ala.]  41  So.  664.  See,  also,  Election  and 
Waiver,   7  C.  L.   1222. 

54.  Not  required  to  bring  an  action  in 
equity.  Pfeiffer  v.  Roe,  108  App.  Div.  54, 
95  N.  Y.   S.  1014. 


55.  No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See   5   C.  L.   1518. 

5G.  See  Corporations,  7  C  L.  862,  and  see, 
also,  topics  dealing  with  corporations  exer- 
cising particular  franchises:  Street  Railways, 
6  C.  L.  1556,  and  the  like. 

57.  See   5   C.  L.   1518. 

58.  Cyc.  Law  Diet.  p.  390.  A  contract 
made  by  a  municipal  corporation  with  a 
third  person  for  the  supply  of  public  utilities 
to  the  city  and  its  inhabitants  creates  no 
special  privilege  or  immunity  within  the 
constitution  of  Nebraska.  Omaha  Water  Co. 
V.  Omaha  [C.  C.  A.]  147  F.  1.  The  operation 
of  a  dispensary  for  the  sale  of  liquors  is  the 
exercise  of  a  franchise  in  Alabama.  City  of 
Uniontown  v.  State  [Ala.]  39  So.  814.  The 
license  or  privilege  granted  to  a  telephone 
company  to  occupy  the  streets  of  a  city  is 
not  a.  franchise.  People  v.  Chicago  Tel.  Co., 
220    111.    238,    77    N.    E.    245. 

59.  City  of  Vicksburg  v.  Vicksburg  Water- 
works   Co.,    202    U.    S.    453.    50    Law.    Ed. . 

The  grant  of  a  franchise  by  a  city  to  a 
v/aterworks  company  does  not  prevent  the 
city  from  building,  owning,  and  operating 
a  waterworks  in  the  absence  of  express  con- 
tractual .provision.  City  of  Meridian  v.  Farm- 
ers'   Loan   &   Trust   Co.    [C.   C.    A.]    143   F.    67. 

00.  City  held  to  have  in  plain  language 
excluded  itself  from  competition  with  the 
holder  of  a  franchise  for  supplying  water. 
City  of  Vicksburg  v.  Vicksburg  Waterworks 
Co..    202  U.   S.   453.    50   Law.   Ed. . 

61.  Municipality.  Knoxville  Water  Co.  v, 
Knoxville,   200  U.   S.    22,   50  Law.  Ed. . 

63.     See  5  C.  L.  1518. 
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privileges  known  by  that  term  proceed  from  the  state  in  the  exercise  of  its  sovereign 
power,®^  exercised  either  directly  or  by  delegation,^*  and  though  the  legislature  may 
grant  a  corporate  charter  for  the  exercise  of  a  franchise  in  a  certain  city,  the  city's 
consent  must  first  be  obtained  in  most  jurisdictions/^  and  occasionally  the  property 
owner's  consent  is  essential.®^  The  power  of  a  municipality  is  exercised  by  authorized 
officers  or  boards/^  and  the  authority  carries  a  discretion  to  be  exercised  in  the  public 
interest/*  but  prescribed  procedure  is  often  deemed  essential  to  the  validity  of  their 
acts/^  but  where  no  procedure  is  prescribed,  any  substantial  expression  of  official 
assent  will  suffice,''**  and  defects  may  be  cured  by  retroactive  legislation^^  or  by  es- 


63.  Wilcox  V.  McClellan  [N.  T.]  77  N.  E. 
986. 

64.  The  state  legislature  has  power  to 
transfer  from  the  board  of  aldermen  of  the 
city  of  New  York  to  the  board  of  estimate 
and  appraisement  thereof  the  power  to  grant 
franchises.  Wilcox  v.  McClellan  [N.  Y.]  77 
N.  E.  986. 

65.  Nanticoke  Suburban  St.  R.  Co.  v.  Peo- 
ple's St.  R.  Co.,  212  Pa.  395,  61  A.  997;  Little 
Rock  R.  &  Elec.  Co.  v.  North  Little  Rock 
[Ark.]  88  S.  W.  1026.  Under  the  statutes  of 
Illinois,  the  consent  of  the  city  of  Chicago 
is  a  condition  precedent  to  the  right  of  street 
railroads  chartered  by  the  state  to  use  its 
streets.  Acts  of  Feb.  6,  1865,  amending  the 
act  of  Feb.  14,  1859,  and  Aug.  16,  1858.  Blair 
V.    Chicago,    201    U.    S.    400,    50    Law.    Ed. . 

66.  Under  the  statute  of  Ohio,  requiring 
street  railroad  franchises  to  be  let  to  the 
person  or  corporation  who  will  agree  to 
carry  passengers  at  the  lowest  rate  of  fare, 
the  consent  of  a  property  owner  to  the 
construction  of  a  street  railroad  in  a  street 
on  which  his  property  abuts,  limited  to  a 
particular  corporation  is  valid,  though  the 
limitation  is  void.  Rev.  Code  1903,  §  1536-185 
(section  30  of  the  Municipal  Code).  Forest 
City  R.  Co.  v.  Day  [Ohio]  76  N.  E.  396.  The 
Tunnel  Act  of  New  York,  in  so  far  as  it 
authorized  certain  railroads  to  build  in  a 
tunnel  under  the  streets  of  a  city  with  the 
consent  of  the  local  authorities,  and  the 
owners  of  one-half  in  value  of  the  abutting 
property,  was  valid,  though  It  contained  cer- 
tain unconstitutional  provisions.  Laws  N.  Y. 
1880.  p.  872,  c.  582.  New  York,  etc.,  R.  Co. 
V.  O'Brien,  50  Misc.  13,  100  N.  Y.  S.  316.  And 
see   Street  Railroads,   6   C.   L.   1557. 

67.  Authority  conferred  by  the  board  of 
electrical  control  of  New  York  City  in  1896 
for  the  use  of  subways  by  electric  companies 
was  not  sufficient  of  itself  to  confer  a  fran- 
chise, the  authority  being  in  the  board  of 
aldermen.  West  Side  Elec.  Co.  v.  Consoli- 
dated Tel.  &  Electrical  Subway  Co.,  110  App. 
Div.  171,  96  N.  Y.  S.  609.  In  Illinois  the  power 
of  township  trustees  to  control  the  streets 
and  highways  includes  the  right  to  authorize 
their  use   for  street  railway  purposes.     Blair 

v.  Chicago,  201  U.  S.   400,  50  Law.  Ed. .     A 

board  of  county  commissioners  has  no  power 
under  the  statute  of  Washington,  relating  to 
its  powers  as  to  highways,  to  grant  a  fran- 
chise to  lay  pipes  under  or  along  a  public 
highway.  1  Ballinger's  Ann.  Codes  &  St. 
§  342,  construed.  State  v.  Monroe,  40  Wash. 
545,  82  P.  888.  County  commissioners  have 
not'  the  power  to  grant  a  franchise  to  a  tele- 
graph company  giving  it  the  right  to  main- 
tain indefinitely  in  a  particular  part  of  a 
highway  the  poles  and  wires  of  the  company. 


Ganz  V.  Ohio  Postal  Tel.  &  Cable  Co.  [C.  C. 
A.]    140  P.  692. 

68.  Board  presumed  to  have  acted  for  best 
interests  of  municipality.  Manhattan  & 
Bronx  Elec.  Co.  v.  Fornes,  47  Misc.  209,  95 
N.  Y.  S.   851. 

69.  Under  the  charter  of  Greater  New 
York  it  is  made  the  absolute  duty  of  the 
board  of  aldermen  to  refer  a  proposed  ordi- 
nance granting  a  franchise  for  the  use 
of  streets,  etc.,  to  the  board  of  estimate. 
Laws  1897,  p.  26,  c.  378,  as  amend- 
ed by  Laws  1901,  p.  38.  c.  466.  Man- 
hattan &  B.  Elec.  Co.  V.  Fornes,  47  Misc.  209, 

95  N.  Y.  S.  851.  What  the  rules  of  the  board 
are  as  ■w^ell  as  what  may  be  the  actual  con- 
dition of  the  rules  of  parliamentary  practice 
applicable  under  the  rules  of  the  board  are 
questions  of  fact.  Id.  The  publication  of  a 
proposed  ordinance  required  by  tlie  Greater 
New  York  charter  on  application  for  a  fran- 
chise for  the  use  of  streets,  etc.,  is  not  a 
condition  precedent  to  its  introduction  and 
first  reading.  Laws  1897,  p.  26,  c.  378,  as 
amended  by  Laws  1901,  p.  38,  c.  466.  Id. 
Until  the  views  of  the  board  of  estimate  are 
expressed,  the  matter  is  in  no  condition  for 
an  expression  of  opinion  by  the  board  of 
aldermen  adversely  to  the  granting  of  the 
franchise  in  any  event.  Id.  The  procedure 
which  is  to  lead  to  the  orderly  bringing  of  a 
resolution  or  ordinance  to  a  first  reading  is 
a  necessary  factor  in  determining  whether 
the  ordinance  has  come  to  a  first  reading 
within  Greater  New  York  charter,  relating 
to  the  granting  of  franchises  for  the  use  of 
streets,  etc.  Id.  Electric  company  held  not 
entitled  to  peremptory  writ  of  mandamus  to 
compel  the  board  of  aldermen  to  refer  pro- 
posed ordinance  granting  franchise  to  the 
board    of  estimate    and    appraisement.      Id. 

70.  Where  a  city  council  has  power  to 
give  consent  requisite  to  confer  a  franchise, 
and  no  particular  form  is  prescribed  by  law, 
the  adoption  of  resolutions  contemplating 
and  providing  for  the  execution  of  contracts 
on  the  theory  of  the  existence  of  a  franchise 
is  sufficient  to  show  the  existence  of  a  fran- 
chise.    People  V.  Littleton,  110  App.  Div.  728, 

96  N.  Y.  S.  444.  Gas  lighting  corporation  held 
entitled  to  mandamus  to  compel  issuance  of 
permits  to  open  streets  for  the  purpose  of 
connecting  gas  mains.  Id.  Under  a  statute 
requiring  the  consent  of  the  township  super- 
visor to  the  extension  of  street  railways  be- 
yond the  limits  of  a  city  where  they  are 
operating,  the  consent  of  the  township  board 
of  trustees,  after  the  supervisor  became  a 
member  thereof,  satisfies  the  requirement. 
Blair  v.   Chicago,   201   U.   S.    400,   50  Law.  Ed. 

71.  Consent  to  the  use  of  streets  obtained 
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toppel.'^2  Tj^g  granting  of  a  franchise  by  a  municipality  is  a  proprietary  and  not  a 
governmental  function. '^^  It  is  no  objection  to  the  delegation  to  a  board  of  power 
to  grant  franchises  that  such  board  is  by  other  statut:es  authorized  to  vote  cumulative- 
ly.'^^  The  grant  may  include  after-acquired  territory^*  and  may  extend  beyond  the 
terms  of  the  granting  officers."  A  franchise  is  subject  to  the  police  power  to  regu- 
late its  use"^  and  the  charges  made  for  public  service  in  its  exercise,"  except  so  far 
as  they  have  acquired  the  inviolability  of  a  contract/*  and  subject  to  the  prohibition 
against  the  disturbance  of  vested  rights.''®    Impossibility  of  performance  of  orders 


in  violation  of  the  Cantor  Act  (Laws  N.  T. 
1886.  p.  919,  c.  642),  providing  that  authority 
to  use  streets  should  not  be  obtained  without 
bidding  or  purchasing  at  public  auction,  was 
rendered  elTective  as  to  certain  corporations 
by  Laws  1892,  p.  1450,  c.  702  (amending  the 
Railroad  Law),  though  obtained  prior  to  the 
repeal  of  the  Cantor  Act.  New  York,  etc.,  R. 
Co.   V.   O'Brien,   50  Misc.   13,   100  N.   Y.   S.    316. 

72.  Estoppel  cannot  be  invoked  to  validate 
a  franchise  granted  by  a  municipal  board 
having  no  power  to  make  the  grant.  State 
V.  Monroe,  40  Wash.   545,   82   P.  888. 

72a.  City  of  Gadsden  v.  Mitchell  [Ala.]  40 
So.  557. 

73.  Wilcox  V.  McClellan  [N.  Y.]  77  N.  E. 
986. 

74.  A  franchise  providing  that  it  shall  be 
effective  in  the  corporate  limits  of  a  city 
"as  they  now  exist  or  as  they  may  hereafter 
be  enlarged"  is  valid  as  to  new  territory 
thereafter  added  to  the  city.  Truesdale  v. 
Newport    [Ky.]    90    S.    W.    589. 

75.  In  the  exercise  of  the  business  powers 
of  a  city,  the  municipality  and  Its  officers  are 
not  controlled  by  the  rule  which  prevents 
the  officers  from  making  a  grant  or  contract 
which  will  bind  the  municipality  beyond  the 
terms  of  their  offices.  Omaha  Water  Co.  v. 
Omaha    [C.    C.   A.]    147    F.    1. 

76.  City  authorities  held  to  have  authority 
to  compel  removal  of  street  car  track  to 
portion  of  street  designated  by  them.  Peo- 
ple V.  Geneva,  etc.,  Traction  Co.,  98  N.  Y.  S. 
719.  The  Federal  post  road  statute,  granting 
to  telegraph  companies  the  right  to  use  mili- 
tary or  post  roads,  expressly  provides  that 
such  lines  shall  be  so  maintained  as  not  to 
interfere  w^ith  the  ordinary  travel  thereon. 
Rev.  St.  U.  S.  §  5268.  Ganz  v.  Ohio  Postal 
Tel.  &  Cable  Co.  [C.  C.  A.]  140  F.  692.  The 
use  by  a  telegraph  company  of  a  highway  to 
facilitate  communication  is  subordinate  to 
tlie  right  of  the  public  to  use  it  for  travel 
and  transportation.  Where  the  use  of  a 
highway  by  a  telegraph  company  incom- 
modes the  public,  a  county  having  the  high- 
way in  charge  may  require  removal  of  the 
poles  to  such  part  of  the  highway  as  will 
obviate  the  inconvenience.  Id.  County  com- 
missioners in  office  in  whose  charge  a  high- 
way is  mvrst  determine  whether  the  use  of 
the  highway  by  a  telegraph  company  has 
become  Inconvenient  to  the  public  travel  by 
reason  of  changed  conditions.  No  board  has 
the  power  to  determine  for  all  time  just  how 
a  highway  shall  be  used.  Id.  The  selection 
of  the  portion  of  a  highway  to  be  occupied 
by  a  telegraph  company  under  its  franchise 
is  -within  the  discretion  of  the  county  com- 
missioners in  charge  of  the  highway  (Id.), 
as  is  also  the  determination  of  the  necessity 
for   the  removal  of  the   company's   poles   and 


wires  from  a  particular  portion  of  the  high- 
way (Id.).  The  fact  that  a  telegraph  line 
was  established  on  a  highway  prior  to  the 
grant  of  a  franchise  to  an  electric  railway 
to  operate  thereon  does  not  add  anything  to 
the  right  of  the  telegraph  company  to  main- 
tain its  line  In  the  portion  of  the  highway 
originally  selected.  Id.  Lapse  of  time  does 
not  bar  a  city's  right  to  remove  electric  light 
poles  erected  in  its  streets  under  an  electric 
lighting  franchise  to  places  other  than  those 
previously  occupied.  Merced  Falls  Gas  & 
Elec.  Co.  v.  Turner  [Cal.  App.]  84  P.  239. 
The  holders  of  a  franchise  must  conform  to 
needful  regulations  controlling  the  exercise 
of  personal  and  property  rights.     Id. 

77.  The  power  to  so  regulate  rates  for 
public  utilities  that  they  shall  not  be  unrea- 
sonable is  a  legislative  or  governmental 
power  which  the  state  or  city  may  exercise, 
but  may  not  renounce.  Omaha  Water  Co.  v. 
Omaha  [C.  C.  A.]  147  F.  1.  The  power  to  fix 
and  regulate  the  rates  which  the  inhabitants 
of  a  city  shall  pay  to  business  corporations 
for  public  utilities  partakes  of  the  nature  of 
a  governmental  power  and  also  of  that  of  a 
business  power.  Id.  The  legislature  of  a 
state,  unless  prohibited  by  its  constitution, 
may,  however,  empower  a  city  to  suspend 
for  a  reasonable  time  its  power  to  change, 
or  regulate  the  rates  for  public  utilities  un- 
der franchises  giranted  by  the  city.  City  held 
to  have  no  power  to  alter  rates  chargeable 
by  a  water  company  within  maxima  rates 
named    in   the   company's    francliise.      Id. 

78.  Where  tlie  power  of  the  legislature  is 
unlimited  as  to  the  authorization  of  a  city 
to  agree  on  water  rates  and  otlier  terms  of  a 
contract  with  the  grantee  of  a  franchise,  and 
it  grants  power  to  the  city  without  restric- 
tion, the  exercise  of  the  power  by  the  citj' 
by  agreeing  to  the  maintenance  of  maxima 
rates  makes  the  contract  irrevocable  for  the 
term  of  the  frarfchise.  Omaha  Water  Co.  v. 
Omaha    [C.   C.   A.]    147    F.    1. 

79.  The  Constitution  of  California,  In  pro- 
viding for  the  exercise  and  enjoyment  of  a 
franchise,  does  not  grant  an  indefeasible 
right  or  easement  in  the  particular  spots  of 
earth  where  the  poles  of  an  electric  company 
are  planted  originally.  City  held  entitled 
to  remove  electric  light  poles  of  electric 
company  on  company's  failure  to  remove 
them  to  places  other  than  those  originally 
occupied.  Merced  Falls  Gas  &  Elec.  Co.  v. 
Turner  [Cal.  App,]  84  P,  239.  The  constitu- 
tional provision  forbidding  the  impairment 
of  a  contract  is  not  violated  by  requiring  a 
street  railroad  to  remove  its  tracks  to  a  por- 
tion of  a  street  designated  by  municipal  au- 
thorities. People  V.  Geneva,  etc.,  Traction 
Co.,  98  N.  Y.  S.  719.  A  city  held  to  have  con- 
tracted   not     to    reduce    water    rates    below 
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may,  however,  prevent  the  exercise  of  the  power  of  re^lation.^"  Where  a  franchise 
exists  a  municipality  may  be  compelled  to  designate  streets  where  it  may  be  exer- 
cised.®"^ Mandamus  is  the  proper  remedy  by  which  to  enforce  compliance  with 
police  regulations  in  the  use  of  a  franclii&e.®^  This  subject  is  more  fully  treated  in 
other,  topics.^^ 

§  3.  Powers  and  duties  under  francMses.^^ — A  franchise  must  be  exercised  in 
strict  accordance  with  its  terms/*  which  are  binding  alike  on  lessees  and  sublessees,^^ 
but  which  may  be  modified  by  agreement  with  the  grantor;^*  but  in  the  absence  of 
prejudice  to  the  grantor,  it  may  be  operated  in  conjunction  with  other  franchises.®^ 
Unless  the  franchise  is  made  exclusive^®  by  clear  and  express  terms,®^  pursuant  to  a 
clearly  granted  power,^°  competition  by  the  grantor    with  its  grantee  of  a  franchise 


those  specified  in  an  ordinance  accepted  by 
the  grantee  of  the  franchise.  Omaha  Water 
Co.  v'.  Omaha  [C.  C.  A.]  147  F.  1.  Injunction 
is  the  proper  remedy  to  prevent  the  impair- 
ment of  the  obligation  of  a  contract  by  reg- 
ulating measures  affecting  the  exercise  of 
franchises.  Id.  A  water  company  held  en- 
titled to  an  injunction  to  prevent  the  en- 
forcement of  an  ordinance  lowering  rates 
permitted  by  an  ordinance  accepted  by  the 
grantor   of  the   franchise.      Id. 

80.  The  obligation  of  the  holder  of  a  fran- 
chise for  the  operation  of  a  street  passenger 
railway,  under  a  contract  with  a  township 
through  which  the  line  passes  to  remove  the 
track  from  the  side  to  the  center  of  the  high- 
way, is  part  of  a  condition  subsequent,  im- 
possibility of  performance  of  which  is  ex- 
cusable. Millcreek  Tp.  v.  Erie  Rapid  Transit 
St.  R.  Co.  [Pa.]  64  A.  901.  Where  a  fran- 
chise to  operate  a  passenger  railway  on  one 
side  of  a  highway  is  granted  by  a  township, 
subject  to  the  right  of  the  township  to  re- 
quire removal  of  the  tracks  to  the  center  at 
any  time,  a  removal  cannot  be  required  while 
'abutting  owners  on  the  other  side  refuse 
their  consent,  and  it  is  impossible  to  compel 
them  to  consent.     Id. 

SOa.  Mandatory  injunction  held  proper. 
City  of  Gadsden  v.  Mitchell  [Ala.]   40  So.  557. 

81.  Street  railroad  held  compellable  by 
mandamus  to  remove  its  tracks  to  a  portion 
of  a  street  designated  by  municipal  authori- 
ties. People  v.  Geneva,  etc.,  Traction  Co.. 
98  N.  Y.  S.  719.  Where  a  city  has  contracted, 
under  proper  legal  authority,  to  permit  the 
grantee  of  a  franchise  to  establish  and  oper- 
ate a  water-works  to  charge  certain  maxima 
rates  to  private  consumers,  the  attempt  of 
the  city  to  lower  the  rates  during  the  term 
of  the  franchise,  pursuant  to  state  law,  is 
an  impairment  of  a  contract  within  the  inhi- 
bition of  the  Federal  constitution.  Omaha 
Water  Co.  v.  Omaha  [C.  C.  A.]  147  F.  1. 

82.  See  Constitutional  Law,  7  C.  L.  691; 
Carriers,  7  C.  L.  522;  Commerce  7  C.  L.  667 
(powers  and  proceedings  of  Commerce  Com- 
mission). 

83.  See   5   C.  L.  1520. 

84.  Where  a  franchise  provides  that  the 
grantee  shall  not  increase  the  rates  for  the 
service  over  the  rates  charged  at  the  begin- 
ning of  operations,  an  increase  under  a  spe- 
cial contract  for  improved  service  is  a  misuse 
df  the  powers  of  the  holder.  Telephone  com- 
pany held  guilty  of  misuse  of  its  powers  un- 
der franchise  forbidding  increase  of  rates. 
People   V.    Chicago    Tel.    Co.,    220    111.    238,    77 


N.  E.  245.  Electric  company  held  not  entitled 
to  urge  its  own  guilt  in  entering  into  a  com- 
bination in  violation  of  its  franchise  to  en- 
able it  to  refuse  to  carry  out  its  contract 
with  a  public  service  corporation  depending 
on  it  for  electricity.  Seattle  Elec.  Co.  v. 
Snoqualmie  Falls  Power  Co.,  40  Wash.  380, 
S2   P.    713. 

85.  The  Rogers  Law  (Act  Ohio,  April  26, 
1895),  requiring  transfer  of  interurban  pas- 
sengers in  cities,  held  binding  on  sublessee 
of  city  street  railway  track.  City  of  Cin- 
cinnati V.  (Cincinnati  St.  R.  Co.,  3  Ohio  N.  P. 
(N.   S.)    489. 

86.  Statutes  authorizing  the  grant  by  a 
city  of  franchises  for  horse  railways  therein, 
and  providing  for  contractual  amendment, 
modification,  or  annulment,  authorize  the 
city  to  grant  and  the  railways  to  accept  a 
changed  method  of  operation.  Acts  111.  Aug. 
16,  1S58,  Feb.  14,  1859,  and  Feb.  6,  1865,  held 
to  authorize  the  use  of  electric  or  cable  cars, 
though  their  titles  referred  only  to  horse 
cars.  Blair  v.  Chicago.  201  U.  S.  400,  50  Law. 
Ed. . 

87.  Under  New  Jersey  statutes  a  consoli- 
dated gas  company  has  the  right  to  put  in 
larger  pipes  in  a  municipality  than  necessary 
for  serving  the  municipality  with  gas,  for 
the  purpose  of  supplying  other  municipalities 
by  the  same  mains.  Public  Service  Corp.  v. 
De   Grote    [N.  J.  Eq.]    62  A.   65. 

88.  City  held  excluded  by  franchise  pro- 
vision from  competition  with  waterworks. 
City  of  Vicksburg  v.  Vicksburg  Waterworks 
Co.,  202  U.  S.  453,  50  Law.  Ed. .  In  Ala- 
bama an  exclusive  franchise  Is  in  that  re- 
spect unconstitutional.  City  of  Gadsden  v. 
Mitchell    [Ala.]    40  So.   557. 

89.  Before  the  claim  of  an  exclusive  fran- 
chise by  grant  from  a  city  can  be  upheld, 
it  must  appear  that  the  legislature  of  the 
state,  in  express  terms,  or  by  necessary  and 
inevitable  implication,  delegated  to  the  city 
such  sovereign  and  plenary  power  as  once 
exercised  by  it  exhausted  the  power  to  fur- 
ther contract  in  that  regard  during  the  life 
of  the  grant.  Water.  Light  &  Gas  Co.  v. 
Hutchinson,  144  F.  256.  If  by  contract,  or 
otherwise,  a  municipal  corporation  may,  in 
particular  circumstances,  restrict  the  exer- 
cise of  its  public  powers,  the  intention  to  do 
so  must  be  manifested  by  words  so  clear  as 
not  to  admit  of  two  different  or  inconsistent 
meanings.  Knoxville  Water  Co.  v.  Knox- 
ville,   200  U.   S.   22,  50  Law.   Ed. . 

90.  A  city  has  no  inherent  power  to  grant 
an  exclusive  privilege.     The  right  to  furnish 
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is  not  necessarily  forbidden.®^  A  corporation  owning  a  valid  franchise  to  operate  in 
a  cit}-  may^  as  a  citizen  and  taxpayer,  maintain  an  action  to  prevent  another,  without 
a  franchise,  from  operating  therein  as  a  business  rival.®^ 

§  4.  Duration  and  extension  of  term.^^ — "When  the  term  of  a  franchise  must 
be  reasonable  the  courts  have  designated  periods  which  are  declared  reasonable,®* 
and  in  some  states  the  term  is  limited  by  statute. ^^  A  franchise  granted  for  an 
indefinite  time  by  a  municipality  expires  at  the  time  the  municipality  ceases  to 
exist  by  virtue  of  annexation  to  another,®^  but  where  a  township  is  divided  after  a 
franchise  has  been  granted  by  it,  the  validity  of  the  franchise  is  not  affected.®^  The 
rules  of  construction  do  not  favor  the  extension  of  the  term  of  a  franchise,®*  but  a 
plain  intention  to  extend  a  franchise  in  consideration  of  expenditures  and  improve- 
ments by  the  holder  cannot  be  ignored  after  it  has  been  acted  upon.®^  The  mere 
gilence  of  an  ordinance  granting  a  franchise  as  to  the  term  of  its  exercise  confers 
no  right  in  perpetuity.^  An  extension  may  be  made  before  the  expiration  of  the 
original  franchise.-  The  grantee  of  a  franchise  may  be  estopped  to  claim  an  un- 
limited term.' 

§  5.  Transfer  of  franchises  and  effect  thereof.* — The  rule  which  forbids  the 
sale  of  the  entire  property  and  franchise  of  a  public  service  corporation  during  the 
life  of  the  franchise  has  reference  only  to  voluntary  transfers^  of  the  entire  fran- 


a  city  and  its  inhabitants  with  water  an^l 
light  held  not .  exclusive.  Water,  Light  & 
Gas  Co.  V.  Hutchinson,  144  F.  256.  The  Con- 
stitution and  statutes  of  Kansas  confer  no 
power  on  cities  of  the  second  class  to  grant 
exclusive  franchises.  Const,  art.  12.  §  5;  Gen. 
St.   1901,   pp.    225,    232,    237,    §§    35,    65,    83.      Id. 

91.  Where  a  city  has  granted  a  franchise 
to  a  waterworks  company  without  binding 
itself  not  to  build  and  operate  waterworks 
of  its  own.  legislation  authorizing  it  to  do 
so,  and  ordinances  in  pursuance  thereof,  do 
not  impair  the  obligation  of  the  contract 
between  the  city  and  waterworks  company. 
City  of  Meridian  v.  Farmers'  Loan  &  Trust 
Co.  [C.  C.  A.]  143  F.  67.  Where  a  city  has 
the  right  to  build  and  operate  its  own  water- 
works, the  fact  that  the  city's  competition 
"Will  lessen  the  value  of  an  existing  water 
company's  plant,  operating  under  a  fran- 
chise granted  by  the  city,  does  not  amount 
to  a  taking  of  property  without  due  process 
of  law,  within  inhibition  of  the  Federal  Con- 
stitution (Id.),  nor  to  a  taking  of  property 
without  compensation  within  the  Constitu- 
tion of  Mississippi  (Id.).  The  establishment 
of  a  waterworks  of  its  own  by  a  city  during 
the  term  of  a  franchise  granted  by  it,  in 
which  the  city  agreed  with  a  water  company 
not  to  grant  to  any  person  or  corporation 
the  same  privileges  during  the  term  of  the 
franchise,  was  not  the  impairment  of  a 
contract  within  the  constitutional  inhibition. 
Knoxville  Water  Co.  v.  Knoxville,  200  U.  S. 
22,   50  Law.   Ed. . 

92.  Merchants'  Police  &  District  Tel.  Co.  v. 
Citizens  Tel.  Co.   [Ky.]   93  S.  W.  642. 

93.  See   5   C.   L.    1521. 

94.  Twenty-five  years  is  not  an  unreason- 
able term  for  a  city  to  grant  the  use  of  its 
streets  for  water  mains,  to  pay  hydrant  rent- 
als, and  to  agree  on  water  rates  for  its  in- 
habitants. Omaha  Water  Co.  v.  Omaha  [C. 
C.  A.]  147  F.  1.  Thirty  years  for  a  water 
supply  franchise  is  not,  as  matter  of  law,  an 
unreasonable  time.  City  of  Gadsden  v. 
Mitchell    [Ala.]    40   So.   557. 


95.  A  franchise  granted  by  a  city  council 
for  an  indefinite  time,  but  revocable  at  the 
pleasure  of  the  council,  is  void  .under  the 
Constitution  of  Kentucky  permitting  a  grant 
for  "a  term  of  years"  [Const.  §  164]  (Mer- 
chants' Police  &  Dist.  Tel.  Co.  v.  (Citizens' 
Tel.  Co.  [Ky.]  93  S.  ^V.  642),  nor  is  tlie  valid- 
ity of  a  franchise  affected  by  the  fact  that 
the  grantee  is  not  required  to  begin  opera- 
tions thereunder  till  a  future  time,  though 
it  is  granted  for  the  full  term  permitted  by 
la-\v  from  the  date  of  the  grant  (Truesdale 
V.    Newport    [Ky.  ]    90   S.   T\'.    589). 

96.  Blair  v.  Chicago.  201  U.  S.  400,  50  Law. 

Ed. ;   People   v.   Chicago   Tel.   Co.,    220   111. 

238,    77    N.    E.    245. 

97.  Public  Service  Corp.  v.  De  Grote  [N.  J. 
Eq.]   62  A.  65. 

98.  A  statute  granting  an  extension  of 
corporate  existence  to  holders  of  a  franchise 
granted  by  a  municipality  cannot  by  equiv- 
ocal language  extend  the  term  of  the  fran- 
chise  as  granted  by  the  municipality.     Blair 

V.    (Chicago,    201    U.    S.    400,    50    Law.    Ed. . 

The  act  of  111.  Feb.  6,  1865,  amending  the  act 
of  Feb.  14,  1859,  held  not  to  extend  the  fran- 
chise of  certain  Chicago  street  railroads.     Id. 

99.  City  held  to  have  extended  a  street 
railway  franchise.  City  of  Cleveland  v. 
Cleveland  Elec.  R.  Co.,  201  U.  S.  529,  50  Law. 
Ed. . 

1.  Blair  v.  Chicago,  201  U.  S.  400,  50  Law. 
Ed. . 

2.  Under  the  statutes  of  Ohio  the  City  of 
Cleveland  has  power  to  contract  for  the  ex- 
tension of  a  street  railway  franchise  before 
the  expiration  of  the  old  grant.  City  of 
Cleveland  v.  Cleveland  Elec.  R.  Co.,  201  U.  S. 
529,    50   Law.    Ed. . 

3.  By  accepting  and  acting  under  an  ordi- 
nance limiting  a  franchise  as  to  time,  and 
which  repealed  a  former,  the  grantee  of 
a  franchise  unlimited  as  to  time  is  estopped 
to  claim  rights  under  the  repealed  ordinance. 
Cumberland  Tel.  &  T.  Co.  v.  Evansville  [C.  C. 
A.]    143    F.    238. 

4.  See    5    C   L.    1522. 
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chise,'  and  does  not  prevent  a  sale  to  tlie  gi-antor  of  the  franchise.'^  A  provi- 
sion in  the  grant  of  a  franchise  by  a  city  giving  the  city  an  option  to  purchase  the 
property  and  plant  of  the  grantee  before  the  expiration  of  the  franchise  is  presumed 
to  have  been  adopted  in  the  public  interest/  and  any  doubt  of  its  validity  must  be 
resolved  in  favor  of  the  city's  right  to  exercise  the  option,^  nor  does  the  grantee  of 
the  franchise  have  any  concern  with  the  use  to  be  made  of  the  plant  when  purchased 
by  the  city  under  the  option. ^°  A  public  service  corporation  does  not  exceed  its 
powers  by  giving  a  city  granting  it  a  franchise  an  option  to  purchase  its  plant  at 
a  given  time  in  the  future,^^  and  it  may  exercise  the  option,  though  express  language 
empowering  it  to  engage  in  the  business  be  wanting.^ ^  The  fixing  of  the  price  by 
appraisers  is  not  unlawful/*  nor  is  the  right  to  exercise  the  option  affected  by  a 
partial  sale  of  the  property  of  the  grantee  prior  to  the  exercise  of  the  option  by  the 
city.^*  One  having  an  interest  in  a  public  service  corporation  is  in  equity  entitled 
to  have  his  interest  defined  and  his  rights  enforced  on  a  fraudulent  sale  of  its  prop- 
erty and  franchise,  though  no  stock  has  been  issued  to  him.*"  In  contracting  for 
the  construction  or  purchase  of  waterworks  to  supply  itself  and  its  inhabitants  with 
water,  a  city  is  not  exercising  its  governmental  or  legislative,  but  is  using  its  busi- 
ness or  proprietary,  powers.** 

§  6.  Revocation  and  forfeiture." — The  stipulation  in  a  franchise  for  for- 
feiture for  breach  of  its  provisions  is  a  condition  subsequent,*®  and  a  declaration  of 
forfeiture  is  necessary  to  its  enforcement  by  a  party,"  but  equity  will  not  declare 
or  enforce  such  a  forfeiture  if  there  is  a  legal  remedy. ^'^  An  ordinance  granting  a 
franchise  when  accepted  by  the  grantee  becomes  a  contract^*  substantial  compliance 


5.  City  of  Indianapolis  v.  Consumers'  Gas 
Trust  Co.  [C.  C.  A.]  144  P.  640.  Injunction 
ag-ainst  tlie  Impairment  of  a  contract  will 
not  be  denied  merely  because  the  complain- 
ant claims  title  through  a  foreclosure  sale 
of  all  the  franchises,  rights,  and  property  of 
a  public  service  corporation.  Omaha  "Water 
Co.  V.  Omaha  [C.  C.  A.]  147  F.  1.  Where  a 
company  is  authorized  to  mortgage  its  fran- 
chises and  rights,  these  may  be  sold  and  the 
purchaser  acquire  title  thereto  at  the  fore- 
closure sale.  City  of  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  202  U.  S.  453,  BO  Law. 
Kd.  . 

6.  Where  a  concession  Is  made  to  an  Indi- 
vidual "or  to  the  company  he  may  organize," 
but  provides  that  the  contract  may  not  be 
transferred  without  the  previous  authority 
of  the  grantor,  there  is  Implied  power  to 
make  transfers  of  interests  therein  to  per- 
sons composing  the  company  (McGue  v.  Rom- 
mel. 148  Cal.  539.  83  P.  1000),  and  the  sale  of 
such  interest  without  the  consent  of  the 
grantor  constitutes  a  valid  consideration  for 
notes  given  in  payment  of  the  purchase  price 
(Id.). 

7.  8,  9.  City  of  Indianapolis  v.  Consumers 
Gas  Trust   Co.    [C.  C.   A.]    144    F.   640. 

10.  The  objection  to  the  validity  of  the 
provision  that  the  city  intended  to  sell  the 
plant  to  other  parties,  instead  of  operating 
it,  was  therefore  untenable.  City  of  Indian- 
apolis V.  Consumers'  Gas  Trust  Co.  [C.  C.  A.] 
144  F.   640. 

11.  A  natural  gas  company  having  power 
to  operate  its  business  only  through  grant  of 
a  franchise  from  a  city  does  not  exceed  its 
powers  by  the  acceptance  of  a  provision  giv- 
ing the  city  the  option  to  purchase  the  plant 
prior  to  the  expiration  of  the  franchise.    City 


of  Indianapolis  v.  Consumers'  Gas  Trust  Co. 
[C.   C.   A.]    144   F.   640. 

12.  Charter  power  to  construct  and  estab- 
lish gas  works  authorizes  a  city  to  purchase 
the  plant  of  a  natural  gas  company,  though 
natural  gas  was  not  recognized  as  an  avail- 
Tble  product  of  the  state  at  the  adoption  of 
the  charter.  City  of  Indianapolis  v.  Con- 
sumers'  Gas  Trust  Co.    [C.  C.  A.]    144   F.    640 

13.  The  provision  In  a  franchise  for  the 
supplying  of  natural  gas  that  the  city  grant- 
ing the  franchise  should  have  the  option  to 
purchase  the  plant  of  the  grantee  "at  a 
price  to  be  fixed  by  appraisers"  is  not  invalid 
as  a  delegation  of  municipal  power.  City  of 
Indianapolis  v.  Consumers'  Gas  Trust  Co. 
[C.  C.  A.]   144   F.  640. 

14.  Under  an  option  to  purchase  the  entire 
plant  or  plants  of  the  grantee  of  a  franchise, 
a  city  is  not  disabled  from  exercising  the  op- 
tion from  the  fact  that  the  grantee  has  itself 
sold  a  portion  of  its  property  prior  to  the 
exercise  of  the  option  by  the  city.  City  of 
Indianapolis  v.  Consumers'  Gas  Trust  Co. 
[C.   C.  A.]    144  F.    640. 

15.  Mulvihill  V.  Vicksburg  R.,  Power  & 
Mfg.  Co.   [Miss.]   40  So.   647. 

16.  Omaha  Water  Co.  v.  Omaha  [C.  C.  A.] 
147    F.    1. 

17.  See   5    C.   L,.    1522. 

18.  19.  Wheeling,  etc.,  R.  Co.  v.  Triadel- 
phia,  58  W.  Va.   487,  52  S.  B.  499. 

20.  Street  railroad  hold  entitled  to  enjoin 
forfeiture  of  its  franchise  by  city  for  breach 
of  condition  subsequent,  but  not  to  relief 
against  performance.  Wheeling,  etc.,  R.  Co. 
V.  Triadelphia,   58  W.  Va.   487,  52  S.  E.   499. 

SI.  Wheeling,  etc.,  R.  Co.  v.  Triadelphia, 
58   W.  Va.   487,   52   S.  E.   499. 
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with  which  does  not  excuse  the  party  in  fault  or  support  a  prayer  for  equitable  re- 
lief against  the  enforcement  of  its  obligations,--  but  long  continued  acquiescence 
by  a  city  in  nonperformance  of  conditions  warrants  a  court  of  equity  in  preventing 
a  sudden  ouster  amounting  to  a  surprise  for  the  mere  purpose  of  forcing  the  holder 
to  the  acceptance  of  a  franchise  more  liberal  towards  the  grantor.^^  The  rule  that 
equity  will  not  relieve  against  a  statutory  forfeiture  does  not  apply  to  the  attempt 
of  a  city  to  forfeit  a  franchise  for  breach  of  conditions  injposed  by  an  ordinance 
granting  the  franchise.^*  Revocation  of  a  franchise  by  a  municipal  corporation  for 
alleged  breach  of  stipulations  is  the  exercise  of  police  power.^'  Property  rights 
under  a  franchise  cannot  be  taken  away  by  a  municipal  ordinance  passed  without 
notice  to  the  holder  of  the  franchise.^*'  There  may  be  loss  of  rights  under  a  fran- 
chise by  nonuser  or  failure  to  observe  conditions.-^  A  proceeding  in  the  nature  of 
quo  warranto  is  the  proper  proceeding  for  forfeiture  of  a  franchise,^®  or  questioning 
tlie  right  to  continue  in  the  use  and  occupation  of  streets  and  to  exercise  a  franchise 
therein.-^ 

§  7.     Taxation^^  is  elsewhere  treated. ^^ 

FRATERNAL,  3IUTUAL>  BENEFIT  ASSOCIATIONS. 


§  1.  Nntisre,  Organisation,  and  PoveTs 
(177S).  Legislative  Control  as  to  Insur- 
ance (1778).  Protection  of  Name,  Ritual, 
and  Individuality  (1779).  Status  of  Local 
Lodges  and  Relation  to  Supreme  Body  (1779). 

§   2.      Foreign    Associations    (1780). 

§  3.  OfflcT."?,  Agents,  Organizers,  Pliysi- 
eians,    etc.     (1781). 

§  4.  Members  and  Discipline  (1782).  Ar- 
bitration   of    Disputes    (1783). 

§    5.     The    Contract    of    Insurance    (17S3>. 

A.  General       Nature,       Requisites,       and 

Formation     (1783). 

B.  General  Rules  of  Construction   (1784). 

C.  Risk    A.ssumed    and    Benefit    Promised 

(1785). 

D.  Conditions.     Warranties,    and    Repre- 

sentations   (1787). 

E.  Dues    and    Assessments    (1789). 

F.  Modification    and    Alteration    of    Con- 

tract   or    its   Terms    (1790). 


G.   Rescission,      Forfeiture,     Cancellation 

and  Avoidance   (1792). 
H.   Waiver,   Estoppel,   and  Reinstatement 
(1794). 
§   C.      The   Beneficiary    (170S). 
§    7.      Mattirity     and     Accrual     of     Benefits 
(1803). 

§  8',  Notice  and  Proofs  of  Death  or  Dis- 
ability (18C3). 

§  9.  Paysnent  of  Benefits  and  Discharge  of 
Liability     (18;14». 

§  10.  Procedure  to  Enforce  Right  to  Bene- 
fits, etc.  (1805).  Rights  of  Action  and  De- 
fenses in  General  (1S05).  Jurisdiction  and 
Venue  (1805).  Pleading  (1806).  Evidence 
(1807).  Relevancy  and  Admissibility  (1809). 
Sufficiency  and  Degree  of  Proof  (1810).  Trial 
and  Judgment  (1811).  Verdict  and  Judg- 
ment   (1812). 


Scope  of  title. — This  title  deals  only  with  the  law  peculiarly  applicable  to  fra- 
ternal mutual  benefit  societies  and  their  contracts  of  insurance.  Matters  relat- 
ing to  insurance  companies,  or  insurance  contracts  generally,  or  which  are  common 
to  all  corporations  or  associations,  are  treated  elsewhere.^^ 


22.  Stipulation  for  forfeiture  of  street 
railroad  franchise  held  enforceable  by  city 
council.  Wheeling,  etc.,  R.  Co.  v.  Triadelphia, 
58  W.  Va.   487,   52  S.   E.   499. 

23,  24,  2.'.  Wheeling,  etc.,  R.  Co.  v.  Tria- 
delphia,  58  W.  Va.  487,   52  S.  E.   499. 

26.  Wliere  a  franchise  to  supply  and  dis- 
tribute electricity  throughout  a  city  has  been 
granted  and  partially  acted  on  by  the  gran- 
tee, an  ordinance  forbidding  a  further  ex- 
tension of  the  system  within  the  city  is  a 
deprivation  of  property  rights.  United  Elec. 
Co.   V.  Bayonne   [N.  J.  Law]    63  A.   996. 

27.  The  grantee  of  a  franchise  for  the 
raising  of  shellfish  is  required  to  perform 
in  the  ordinary  way  in  which  the  cultivation 
is    usually    conducted    the    conditions    of    tlie 

7    Curr.    L. — 112. 


statute  in  order  to  exclude  the  public  from 
their  common-law  right  of  fishing  and  gath- 
ering oysters  on  the  bays  or  arms  of  the 
seas  wliich  may  be  covered  by  his  francliise. 
Vroom    V.    Tilly,    184    N.    Y.    168,    77    N.    E.    21. 

28.  People  V.  Chicago  Tel.  Co.,  220  111.  238, 
77  N.  E.  245.  A  municipal  corporation  is  a 
person  within  a  statute  authorizing  a  pro- 
ceeding in  the  nature  of  quo  warranto  in  the 
name  of  the  state  against  any  person  who 
usurps  or  unlawfvilly  exercises  any  francliise. 
City  of  Uniontown  v.  State   [Ala.]   39  So.  814. 

20.  People  V.  Chicago  Tel.  Co.,  220  111.  238. 
77  N.  E.  245. 

30.  See  5  C.  L.  1523. 

31.  See  Taxes.   6  C.  L.   1602. 

32.  See  titles  Insurance,  6  C.  L.  69;  Corpo- 
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§  1.  Nature,  organization,  and  powers.^" — The  statutes  vary  some\^-hat  in 
their  definitions  of  a  fraternal  mutual  benefit  association,  the  elements  of  social 
fraternity,  mutual  benefit,  and  representation  in  government  being  usual.'**  It  is 
not  essential  that  every  member  engage  to  purchase  benefits/"^  and  the  fact  that  the 
members  who  do  so  engage  are  collectively  designated  by  a  special  name  does  not 
make  them  a  separate  organization,'^"  and  therefore  not  a  fraternal  benefit  associa- 
tion because  lacking  some  essential  feature. ^^  The  validity  of  a  fraternal  benefit 
organization  cannot  be  attacked  collaterally  on  the  ground  that  it  has  ceased  to  be 
Euch,^^  but  an  attack  on  the  legality  of  a  by-law  is  not  a  collateral  attack  on  the 
right  of  the  society  to  do  business.'"-' 

The  character  of  a  provision  of  a  society's  constitution  is  to  be  judged  of,  not 
by  what  has  been  done,  but  Avhat  may  in  future  be  done  imdcr  it.*°  Practice  and 
usage  may  explain  but  cannot  abrogate  the  organic  laws  of  the  association."  A 
fraternal  society  cannot,  by  its  by-laws,  resolutions,  or  contracts,  change  the  statu- 
tory mode  of  exercise  of  its  corporate  powers.*-  It  has  been  held  in  Nebraska 
that  a  society  organized  in  that  state  cannot  issue  negotiable  paper.*^  Where  the 
constitution  requires  a  two-thirds  vote  of  the  membership  to  change  it,  a  change 
adopted  by  a  mere  majority  is  void,**  and  the  records  of  the  association  must  show 
passage  by  the  requisite  vote.*'^  Eatification  within  the  state  of  its  domicile  of  laws 
passed  by  sessions  of  a  society  held  outside  of  the  state  does  not  validate  laws  which 
were  not  legally  adopted  at  a  session  out  of  the  state.*"  A  transaction  looking  to 
the  consolidation  of  fraternal  societies  is  not  unlawful  or  contrary  to  public  policy.*^ 

Legislative  control  as  to  insurance.^^ — The  general  laws  of  insurance  and  in- 


rations.  7  C.  L.  862;  Foreign  Corporations,  7 
C.  L.  1725;  Associations  and  Societies,  7  C.  L. 
294. 

A  few  cases  arising  on  contracts  of  insur- 
ance of  tlie  kind  excluded  are  retained  be- 
cause of  applicability  of  the  rules  laid  down. 

33.  See  5  C.  L.  1524. 

34.  A  society  formed  and  carried  on  for 
the  sole  benefit  of  its  members  and  their 
beneficiaries  and  not  for  profit,  having  a 
lodge  system  with  a  ritualistic  form  of  work 
and  a  representative  form  of  government,  is 
a  fraternal  beneficiary  society  as  defined  in 
IMissouri.  Fact  that  some  members  of  so- 
ciety do  not  hold  certificates  of  insurance 
held  not  to  interfere  with  its  being  charac- 
terized as  a  fraternal  bcneficiarv  society. 
Westerman  v.  Suprem.e  Lodge  K.  P.,  196  Mo. 
670,  94  S.  W.  470.  Choosing  of  officers  by 
membership  held  requisite  to  representative 
form  of  government  within  Cobbey's  Ann.  St. 
1903,  §  6483.  Lange  v.  Royal  Highlanders 
[Neb.l    106  N.  "W.   224. 

3.";,  30,  37.  Tlie  mere  fact  that  such  mem- 
bers of  the  Knights  of  Pythias  as  are  en- 
titled on  application  to  receive  certificates 
from  it  are  designated  as  the  "Endownent 
Rank"  does  not  constitute  them  a  separate 
and  distinct  organization  formed  for  the  pur- 
pose of  issuing  insurance.  Wepterman  v.  Su- 
preme Lodge  K.  P.,  196  Mo.  670.  94  S.  V7. 
470.  The  ritual  and  the  fraternal  character 
of  the  main  body  brings  the  "Endowment 
Rank"  within  the  fraternal  insurance  stat- 
utes.    Id. 

■  38.  State  Council  v.  National  Council  [N. 
J.  Bq.]  64  A.  561.  Where  a  society  does  not 
as  required  maintain  a  ritualistic  form  of 
work,  it  nevertheless  has  a  valid  status  un- 
til  regularly   proceeded    against.     Monger   v. 


New  Era  Ass'n    [Mich.]    13  Det.   Leg.   N.    653, 
108  N.  W.  1111. 

Z9.  Lange  v.  Royal  Highlanders  [Neb.l 
106  N.  W.  224.  Where  the  supreme  body  of 
a  society  assumes  to  pass  an  edict  forfeiting 
benefits  for  suicide  of  a  member,  the  edict  is 
a  mere  by-law.     Id. 

40.  State  Council  v.  National  Council  [N. 
J.    Eq.]    64    A.    561. 

41.  Practice  of  subordinate  lodge  of  not 
requiring  members  to  pay  monthly  assess- 
ments until  required  to  do  so  by  collecting 
officer,  and  of  receiving  them  after  the  time 
fixed  hy  laws  of  the  order,  held  not  to  ef- 
fect change  in  laws  requiring  payment  with- 
in a  specified  time  on  penalty  of  suspension, 
since  under  charter  such  changes  could  only 
be  made  by  national  council.  Coughlin  v. 
Knights  of  Columbus   [Conn.]    64   A.   228. 

42.  Lange  v.  Royal  Highlanders  [Neb.] 
106  N.  W.   2^24. 

43.  Negotiable  paper,  payable  absolutely, 
is  beyond  the  power  of  a  society  organi-jed 
under  Laws  1897,  p.  266,  c.  47,  to  issue  (Scott 
V.  Bankers'  Union  of  the  World  [Kan.]  85  P. 
604),  and  the  holder  takes  it  with  notice  of 
its   infirmities    (Id.). 

44.  National  Council  v.  State  Council,  27 
App.  D.  C.  1. 

4.5.  State  Council  v.  National  Council  [N.  J. 
Eq.1    64   A.    561. 

40.  National  Council  v.  State  Council,  27 
App.  D.  C.  1. 

47.  Notes  given  for  services  in  attempting 
to  bring  about  a  consolidation  held  valid  and 
enforceable  as  to  an  individvial  executing 
tliem  along  with  a  society  which  had  no  pow- 
er to  do  so.  Scott  V.  Bankers'  Union  of  the 
World  [Kan.]   85  P.  604. 

48.  See  5  C.  L.  1524. 
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surance  companies  are  in  many  particulars  commonly  made  inapplicable  to  fraternal 
benefit  insurance/^  but  there  is  no  presumption  that  the  laws  of  another  state  ex- 
empt them  from  insurance  laws  which  would  otherwise  be  binding  on  them.^'* 
In  Kansas,  however,  it  is  declared  to  be  unlawful  for  any  company,  corporation,  or 
association  to  engage  in  the  business  of  insurance  therein  without  compliance  with 
the  insurance  laws.^^  As  a  part  of  the  law  regulating  the  insurance  business,  special 
and  expeditious  procedure  may  be  prescribed."^  The  right  to  issue  -endov/ment 
contracts  is  forbidden  to  fraternal  societies  in  Alabama, ^^  but  this  does  not  prohibit 
the  issuance  of  certificates  promising  payment-  of  a  stipulated  sum  on  the  attainment 
of  an  age  recognized  as  entailing  disability. °*  The  auditor  of  public  accounts  of 
ISTebraska  has  not  arbitrary  power  to  refuse  a  license  to  a  fraternal  society,^^  but  he 
may  require  the  mortuary  fund  of  a  benefit  society  to  be  kept  separate  and  apart 
from  its  other  funds  as  a  condition  precedent  to  granting  it  a  license  to  continue 
business. ^'^ 

Protection  of  name,  ritual,  and  mdividuaJity .^'^ — A  minority  of  members  of  a 
society  who  adhere  to  the  original  and  ancient  faith  have  a  controlling  position  as 
against  those  who  have  repudiated  itv,  principles.^*  A  local  council  from  which  in 
its  jurisdiction  the  existence  of  a  national  council  is  derived  may,  after  it  has  jus- 
tifiably withdrawn,  enjoin  the  use  of  its  name  by  the  national  council  or  body.^^ 
The  mere  po.sition  of  curator  or  supervisor  of  numerous  constituent  associations, 
possessing  in  the  aggregate  a  large  accumulation  of  property,  gives  a  society  stand- 
ing in  a  court  of  equity  to  protect  its  rights.^"  Where  the  name  adopted  by  a  so- 
ciety asking  for  a  certificate  of  organization  so  resembles  a  title  in  nse  by  a  society 
of  a  similar  nature  as  to  have  a  tendency  to  mislead  the  public,  the  auditor  of  pub- 
lic accounts  of  Xebraska  is  forl)idden  by  statute  to  issue  the  certificate.*^^ 

Status  of  local  lodges  and  relation  to  supreme  body.^- — The  relations  between 


49.  An  unincorporated  fraternal  associa-  ] 
tion  is  not  an  insurance  company  within  the 
Pennsylvania  statutes  relating  to  insurance 
cnmpnnies.  Algeo  v.  Fries,  27  Pa.  Super.  Ct. 
157.  Statutory  rules  relating  to  particular 
rights  or  remedies  on  the  contract  of  insur- 
ance, see  post.  §§  5-9. 

50.  A  fraternal  insurance  company,  having 
the  word  "accident"  in  its  name  and  confin- 
ing its  membership  to  members  of  a  certain 
order,  is  within  Burns'  Ann.  St.  Ind.  1901.  § 
491 4t,  applying  to  "mutual  life  and  accident 
companies."  Bruning  v.  Brotherhood  Ace. 
Co.,    191    Mass.    115,    77    N.    E.    710. 

51.  Burial  association  held  engaged  in  the 
business  of  insurance  within  Gen.  St.  1901.  § 
33S6.  State  v.  V^'ichita  Mut.  Burial  Ass'n 
[Kan.]   84  P.  757. 

52.  Short  time  to  take  appeal  or  error. 
Gen.  St.  1901,  §  35S0.  Sons  &  Daughters  of 
Justice   V.    Swift    [Kan.]    84    P.    9S4. 

C3.  Certificates  held  void  under  Code  1896, 
c.  28,  art.  3,  §§  1116-1121.  Boyd  v.  Southern 
Mut.   Aid     Ass'n    [Ala.]    41    So.    164. 

5-1.  A  statutory  inhibition  of  the  power  of 
fraternal  societies  to  promise  payment  of  a 
stipulated  amount  during  the  life  of  a  mem- 
ber as  an  endowment  does  not  apply  to  pro- 
hibit the  making  of  a  stated  old  age  conclu- 
sive evidence  of  disability  whereupon  a  stip- 
tilated  sum  shall  become  payable.  Guthrie  v. 
Supreme  Tent  Knights  of  the  Maccabees  of 
the  "S\^orld  [Cal.  App.]  87  P.  405.  Where  gen- 
eral power  is  given  to  pay  disability  benefits, 
a  fraternal  society  is  not  estopped  to  contract 


to    pay    on    the    attainment    of  a    stated,  old 
age  recognized  as  entailing  disability.     Id. 

5.5.  Cobbey's  Ann.  St.  1903,  ?§  6490.  6492. 
649S,  construed.  State  v.  Searle  [Neb.]  105 
N.  \Y.   284. 

56.  Matters  shown  in  petition  for  writ  ol 
mandamus  to  compel  issue  of  license  to  so- 
ciety to  transact  business  in  state  held  suffi- 
cient to  entitle  the  relator  to  an  opportunity 
to  change  its  practice  in  relation  to  loaning 
its  mortuary  fund.  State  v.  Searle  [Neb.]  105 
N.  W.  284.  "U^here  the  irregularities  charged 
against  a  benefit  society  by  the  auditor  of 
public  accounts  of  Nebraska,  as  shown  by  its 
report,  are  such  that  they  may  be  corrected 
by  his  calling  the  attention  of  the  society 
thereto,  a  license  to  continue  business  should 
not  be  refused  until  after  opportunity  has 
been  afforded  to  make  correction.  Id.  Re- 
fusal of  license  to  fraternal  society  by  au- 
ditor of  public  accounts  of  Nebraska  held 
within  the  discretion  lodged  in  that  officer. 
Id. 

.-7.     See  3  C.  L.  1501. 

5S.     State   Council   v. 
J.   Eq.]    64   A.   561. 

59.  State  Council  v 
J.  Eq.]  64  A.  561.  State  council  which  with- 
drew from  national  council  held  entitled  to 
exclusive  use  of  its  original  name  in  the 
state  of  its  organization.     Id. 

60.  State  Council  v.  National  Council  [N. 
J.   Eq.]    64   A.   561. 

61.  Cobbey's  Ann.  St.  1903.  §  6502.  "West- 
ern   Maccabees"    held     an     infringement    on 


National  Council    [N. 
National  Council    [N. 
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a  state  council  and  a  supreme  or  national  organization  created  by  an  aggregation 
of  stafe  councils  are  purel}^  contractual.^''  Whether  the  national  or  the  state  council 
is  sovereign  depends  partly  on  which  derives  its  existence  from  the  other,*** 
and  the  original  sovereignty  of  a  state  council  is  not  lost  by  tlie  fact  of  its  member- 
ship in  a  national  council  unless  such  was  the  intention. ^^  Vriiere  the  sovereignty 
of  the  local  councils  is  preserved,  the  objects  of  the  order  are  not  alterable  without 
their  consent,*'^  and  they  may  withdraw  if  it  be  attempted,^'^  but  orcTinarily  the  fact 
that  local  bodies  have  seceded  from  the  state  organization  Avhich  had  chartered  them 
will  deprive  them  of  the  right  to  enjoy  property  given  for  local  use  where  their  char- 
ters have  been  reissued  to  other  bodies  since  the  secession.^*  The  revocation  of  the 
charter  of  a  state  lodge  by  a  national  judicature  of  the  society,  which  was  never 
legally  created,  is  a  nullity.'^^  A  member  negligently  injured  in  initiation  has  no 
cause  of  action  therefor  against  the  supreme  body  where  he  has  agreed  that  the 
subordinate  lodge  officers  shall  be  his  agents  and  that  the  supreme  lodge  shall  not 
be  liable  for  their  negligent  acts.'^*' 

The  question  of  agency  of  the  local  lodge  as  affecting  waiver  or  estoppel  of  the 
society  in  relation  to  insurance  and  benefits  is  treated  elsewhere  in  the  topic.'^^ 

§  2.  Foreign  associations.''^ — The  laws  and  decisions  of  the  sta+e  of  the  domi- 
cile of  a  foreign  society  are  important  in  determining  questions  affecting  its  con- 
tracts.''^ Where  the  policy  of  the  domicile  is  clearly  at  variance  with  that  of  the 
forum,  the  foreign  association  is  not  entitled  to  the  privileges  pectiliar  to  fraternal 
orders.'^*  Nevertheless  a  society  deprived  of  those  peculiar  exemptions  does  not 
necessarily  lose  its  classification  as  a  fraternal  society  for  all  purposes.'^^  A  society 
doing  business  in  a  state  other  than  that  of  its  domicile  under  a  license  from  such 
state  is  bound  by  all  reasonable  statutes  relating  to  service  for  the  purpose  of  giv- 
ing jurisdiction  to  local  courts,'^*'  and  a  requirement  that  all  process  against  a  foreign 
society  doing  business  in  a  state  under  a  license  from  it  shall  be  served  on  the  officer 
of  the  insurance  department  of  the  state  so  long  as  any  liability  remains  outstanding 
against  it  is  not  unreasonable.'^'^     The  mode  of  service  is  discussed  elsewhere.''® 


plaintifE's    name.     Knlphts    of   Maccabees    of 
the  World  v.   Searle   [Neb.]    106  N.  W.   448. 

62.  See   5   C.   L.   1524. 

63,  &4,  6.".  State  Council  V.  National  Coun- 
cil  [N.  J.  Eq.]   64  A.  561. 

G6.  Objects  of  order  held  not  subject  to 
chang-e  without  a  vote  of  the  original  con- 
stituent members.  State  Council  v.  Nation- 
al   Council    [N.   J.   Eq.]    64   A.    561. 

67.  State  council  held  justified  in  with- 
drawal of  affiliation  from  national  council  by 
its  attempt  to  substitute  the  creation  of 
"an  insurance  branch  and  a  sick  and  funeral 
fund"  for  the  establishment  of  "a  sick  and 
funeral  fund"  as  one  of  the  objects  of  the 
order.  State  Council  v.  National  Council  [N. 
J.  Eq.]  64  A.  561.  Where  a  state  council 
was  one  of  several  such  councils  to  establish 
a  national  council,  the  subsequent  withdraw- 
al of  the  state  council  from  affiliation  with 
the  national  council  did  not  -work  a  dissolu- 
tion of  tlie  state  council.      Id. 

eS.  New  England  Lodge  No.  4  v.  Weaver, 
8  Ohio  C.  C.  (N.  S.)   529. 

69.  Hence  injunction  does  not  lie  to  com- 
pel observance  by  the  state  lodge  of  the  de- 
cisions of  the  national  tribunal.  National 
Council  V.   State   Council,    27   App.   D.    C.    1. 

70.  Kaminski  v.  Knights  of  Modern  Mac- 
cabees [Mich.]  13  Det.  Leg.  N.  665,  109  N.  W. 
33. 


71.  See   post,    §    5   H. 

72.  See  5  C.  L.  1524. 

73.  In  determining  the  right  to  the  pro- 
ceeds of  a  certificate  issued  by  a  foreign  so- 
ciety and  involving  the  constriiction  of  the 
statutes  of  another  state,  a  construction  of 
tlie  statute  by  the  courts  of  the  state  in 
question  is  entitled  to  great  consideration. 
Larkin  v.  Knights  of  Columbus,  188  Mass.  22, 
73    N.    E.   850. 

74.  Society  of  a  state  whose  laws  permit 
legatees  and  legal  representatives  to  be  made 
beneficiaries  held  not  entitled  to  exemption 
from  Rev.  St.  1899.  §  7896.  Dennis  v.  Mod- 
ern Brotherhood  of  A'merica  [Mo.  App.]  95 
S.  W.  967.  And  this  is  true  though  in  the 
particular  case  the  beneficiaries  are  within 
the  eligible  class  as  defined  by  the  Missouri 
statutes.     Id. 

75.  As  in  determining  the  rights  of  bene- 
ficiaries. Dennis  v.  Modern  Brotherhood  of 
America  [Mo.  App.]    95   S.  W.   967. 

76.  Bruning  v.  Brotherhood  Ace.  Co.,  191 
Mass.   115,    77   N.   E.   710. 

77.  Service  on  auditor  of  state  under 
Burns'  Ann.  St.  Ind.  1901,  §  4914t,  on  foreign 
society  which  had  not  renewed  its  license, 
held  binding  on  the  society.  Bruning  v. 
Brotherhood  Ace.  Co.,  191  Mass.  115,  77  N.  E. 
710. 
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Funds  collected  by  an  officer  of  a  local  lodge  of  a  foreign  fraternal  society  are  not 
subject  to  garnishment  in  the  collector's  hands  for  a  debt  of  the  society,  since  they 
are  either  the  property  of  members  or  held  in  trust/^  but  when  such  funds  are  a1:- 
tached  and  the  society  is  brought  into  court  by  summons,  it  may  make  motions  and 
pursue  such  course  as  may  be  proper  to  protect  the  fund  as  a  trust  of  which  it  is 
trustee.^" 

Wliere  a  foreign  society  permits  the  insurance  of  persons  not  members,  it  is  a 
criminal  offense  in  Kentucky  for  an  unlicensed  person  to  act  as  agent  therefor.*^ 

§  3.  Officers,  agents,  organizers,  physicians,  etc.^- — In  its  relations  with  its 
officers  and  agents  and  in  acting  through  them,  the  ordinary  rules  of  agency--^  and 
^corporations^-*  apply.  The  question  of  agency  of  officers  of  a  society  as  affecting 
their  power  to  waive  provisions  or  estop  the  society  in  relation  to  insurance  and 
beneiits  is  treated  elsewhere  in  this  topic.^^  In  fixing  compensation  of  officers  a 
mere  agreement  with  the  members  cannot  overcome  tbe  charter  provisions  as  to  how 
it  shall  be  done.^®  The  employment  of  paid  agents  by  societies  is  forbidden  in 
lowa,^^  but  this  prohibition  does  not  extend  to  others  than  the  society  itself.*^  The 
directors  may  adopt  such  by-laws  only  as  the  organic  law  or  charter  permits,*"  and 
then  only  in  the  manner,  if  any,  that  is  pointed  out.''"  A  committee  on  revision  of 
the  laws  of  a  society  has  no  authority  to  originate  and  propose  the  abolition  of  l)oth 
the  constitution  and  laws  without  the  notice  required  for  amendments  generallv.^^ 
One  cannot  attack  the  validity  of  a  delegate  meeting  of  a  society  when  he  partici- 
pates in  the  meeting  and  becomes  a  candidate  for  one  of  the  offices  to  be  filled.''^ 
Profits  procured  by  a  society's  officers  selling  their  offices  and  control  of  the  society 
accrue  to  them  as  trustees,**^  and  creditors  of  the  society  may  apply  the  fund  to  the 
payment  of  their  claims."* 


78.  See  post  §  10,  also  see  Process,  6  C.  L. 
1073;  Foreig-n  Corporations,  7  C.  L.   1725. 

79.  Whether  the  funds  so  collected  be 
treated  as  the  property  of  the  society  Imme- 
diately on  receipt  by  the  collector  or  as  the 
property  of  the  members  of  the  local  lodge 
until  trnnsmitted  is  immaterial  on  the  ques- 
tion of  the  right  to  attach  them  for  the  debt 
of  the  society.  Brenizer  v.  Supreme  Council, 
Royal  Arcanum    [N.-  C]    53   S.   E.    835. 

80.  Society  held  entitled  to  move  vacation 
of  attachment.  Brenizer  v.  Supreme  Council 
of  Royal   Arcanum    [N.   C]    53  S.  E.   835. 

81.  Society  represented  by  unlicensed 
agent  held  an  assessment  or  co-operative 
company  within  Ky.  St.  1903.  §  664.  Skelton 
V.  Com.,  28  Ky.  L.  R.  1351,  92  S.  W.  298.  On 
a  prosecution  of  an  u.nlicensed  person  for  act- 
ing as  agent  for  a  foreign  society,  a  variance 
between  the  averment  of  the  indictment  of 
the  name  of  a  person  solicited  as  "Mrs.  K. 
H."  and  proof  that  it  was  "Mrs.  A.  B.  H."  was 
immaterial.  Id.  On  a  prosecution  for  acting 
as  agent  of  a  foreign  society  without  hav- 
ing procured  a  license,  evidence  tending  to 
show  that  lodge  membership  was  not  essen- 
tial to  the  right  to  insure  in  the  society  was 
admissilale.     Id. 

82.  See  3  C.  L.  1502. 

S3.     See  Agency,  7  C.  K   61. 

84.  See  Corporations,  7  C.  L..  862;  also  In- 
surance,  6  C.  Li.   69. 

85.  See  post,   §  5  H. 

86.  A  fraternal  society  whose  governing 
power  In  relation  to  fees  and  salaries  to  be 
allowed  the  officers  is  vested  in  an  execxitive. 
committee  is  not  bound  by  acts  of  members  , 


of  the  society  In  contracting  as  to  fees  and 
salaries.  Burdick  v.  Sons  &  Daughters  of 
Protection  [Neb.]  106  N.  W.  466.  A  proposi- 
tion made  to  the  delegates  of  a  convention 
by  one  who  is  a  candidate,  relating  to  his 
fees,  if  elected,  cannot  be  regarded  as  a  con- 
tract in  the  event  of  his  election,  in  tlie  ab- 
sence of  any  agreement  with  the  executive 
committee  in  whom  the  constitution  vested 
the  power  of  fixing  fees   and   salaries.     Id. 

87.  Under  Code,  tit.  9,  c.  9,  society  held 
not  liable  on  contract  to  pay  commissions  for 
procuring  insurance.  First  Nat.  Bank  v. 
Cliurch  Federation,  129  Iowa,  268,  105  N.  W. 
578.  The  plea  of  estoppel  held  unavailing  to 
establish  the  liability  of  a  society  for  com- 
missions on  a  contract  to  procure  applications 
in  violation  of  a  statute  forbidding  employ- 
ment  of  paid  agents.      Id. 

88.  Promoter  of  society  held  liable  on 
conlract  to  pay  commissions  for  procuring 
applications,  notwithstanding  Code,  tit.  9,  c. 
9,  forbidding  the  employment  of  paid  igents 
by  societies.  First  Nat.  Bank  v.  Church 
Federation,    129    Iowa   268,    105    N.    W.    578. 

89.  JM).  Board  of  directors  held  to  be  act- 
ing without  authority  In  adoption  of  by- 
law. Van  Atten  V.  Modern  Brotherhood  of 
America   [Iowa]   108  N.  W.   313. 

!)1.  National  Council  v.  State  Council,  27 
App.  D.   C.   1. 

92.  Medical  examiner  held  estopped  to  at- 
tack validity  of  election  of  his  succossor. 
Bnrdick  v.  Sons  &  Daughters  of  Protection 
[Neb.]    106   N.   W.    466. 

93.  Heineman  v.  Marshall,  117  Mo.  Asp. 
546,   92  S.  W.   1131. 


1783 


IMIATEENAL  BENEFIT  ASSOCIATIONS 


7  Cur.  Law. 


It  is  a  criminal  offense  in  Mississippi  for  an  unlicensed  person  to  act  as  agent 
for  a  fraternal  society."^ 

§  4.  Members  and  discipline.°° — Membership  may  exist  by  reason  of  a  rein- 
corporation of  a  society  in  which  one  was  a  member/'  and  every  person  interested  in 
the  assets  of  the  corporation  as  a  member  on  the  date  the  old  charter  expired  be- 
comes a  member  of  the  corporation  created  by  the  renewal  of  the  charter."*  Mem- 
bership as  a  qualification  for  eligibility  for  insurance  is  reserved  for  a  later  sec- 
tion."^ Expulsion  is  possible  only  Avhile  the  society's  existence  continues.^  A 
member  cannot  lawfully  be  expelled  for  testifying  trufhfully  as  a  witness-  nor  for 
giving  his  testimony  as  an  expert,'^  nor  has  an  expulsion  based  on  finding  member 
guilty  of  having  truthfully  stated  his  age  at  time  of  initiation  to  be  in  excess  of 
society's  age  limit,  any  validity.*  "When  a  proceeding  to  expel  a  member  is  had 
pursuant  to  the  rules  and  laws  of  the  society,  in  good  faith  arid  according  to  the 
laws  of  the  land,  the  expelled  member  has  no  redress  in  the  courts,^  but  the  legality 
of  an  expulsion  is  open  to  inquiry  in  the  courts."  Where  an  expulsion  is  wrongful, 
its  publication  by  those  guilty  of  the  Avrong  is  equally  so.'^  To  make  a  wrongful 
expulsion  actionable  it  is  not  necessary  that  malice  in  the  sense  of  hatred  or  ill  will 
on  the  part  of  defendants  toward  the  member  be  shown.*  In  an  action  for  dam- 
ages for  an  unlawful  expulsion,  evidence  of  the  value  pi  the  benefits  of  which  he 
was  deprived  is  admissible,**  as  is  also  evidence  tending  to  show  wrongful  and  im- 


fVl.  Where  the  officers  of  a  society  in 
breach  of  their  trust  sell  out  the  business 
and  convert  the  proceeds  to  their  ow' 
use,  a  subsequent  judgment  creditor  of  tht 
society  cannot,  on  proof  of  the  insolvency  of 
the  society,  enforce  the  judgrnent  against 
the  officers  without  showing  that  the  trans- 
fer was  executed  with  a  view  to  incurring 
subsequent  debts  and  evading  payment. 
Heineman  v.  Marshall,  117  Mo.  App.  546,  92 
S.    W.    1131. 

95.  Laws  1902,  c.  59,  held  to  include  fra- 
ternal societies.  Fikes  v.  State  [Miss.]  39 
So.  783.  Issuance  of  a  permit  by  the  insur- 
ance commissioner  held  a  condition  preced- 
ent to  the  exercise  on  the  part  of  an  agent 
of  any  of  the  powers  of  such  agency.  Id 
The  sole  proof  of  authority  to  engage  in  the 
business  of  insurance  in  Mississippi  is  the 
permit  and  license  issued  by  the  insurance 
commissioner.  Id.  The  uncontradicted  tes- 
timony of  the  insurance  commissioner  and 
certified  copy  of  the  records  of  his  office 
showing  want  of  authority  of  defendant  to 
act  as  agent  and  want  of  permission  of  the 
association  represented  held  competent  and 
conclusive  as  to  the  agent's  guilt,  under 
Laws  1902,  c.  59,  requiring  license  by  any 
person  assuming  to  act  as  insurance  agent. 
Id.  An  affidavit  charging  one  with  unlaw- 
fully assuming  to  act  as  insurance  agent 
under  the  Mississippi  statute  must  show 
the  character  of  insurance  which  the  de- 
fendant is  charged  with  writing  or  soliciting 
and  set  out  in  d'' finite  terms  the  nature  and 
details  of  the  act  charged.  Affidavit  held 
insufficient   under   Laws    1902,    c.    59.     Id. 

96.  See    5    C.    L.    1525. 

97.  "Where  a  society  reincorporates  aft- 
er the  expiration  of  its  charter,  all  members 
at  the  time  of  the  expiration  of  the  char- 
ter are  entitled  to  the  privileges  and  bene- 
fits which  they  would  have  had  if  the  char- 
ter had  not  expired.  United  Brothers  v.  Wil- 
liams   [Ga.]    54    S.    E.    907. 


98.  Member  expelled  during  interim  be- 
tween expiration  of  old  and  procuring  of 
new  charter  held  to  have  lost  no  rights 
tliereby.  United  Brothers  v.  Williams  [Ga.] 
34    S.    E.    907. 

99.  See   post,   §   5    A. 

1.  Not  after  expiration.  United  Brothers 
V.    Williams    [Ga.]    54    S.    E.    907. 

2.  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  467,  91  S.  W. 
S34;  United  Brothers  v.  Williams  [Ga.]  54  S. 
E.     907. 

3.  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.   467,  91  S.  W.   834. 

4.  Plattdeutsche  Grot  Gilde  von  de  Veree- 
nigten  Staaten  von  Nord  Amerika  v.  Ross, 
117  III.  App.   247. 

5.  Expulsion  for  making  threats  to  use 
funds  of  lodge,  regardless  of  riglit  so  to  do, 
E'.nd  slandering  members  and  officers  held 
conclusive  on  the  courts  in  a  mandamus  pro- 
ceeding to  compel  reinstatement.  Kelly  v. 
Grand  Circle  Women  of  Woodcraft,  40  Wash. 
691,   82  P.   1007. 

e.  Substantial  justice  more  than  form 
is  to  be  considered  in  testing  the  validity 
of  proceedings  by  which  a  member  is  ex- 
pelled under  the  rules  of  the  society. 
Charges  held  sufficiently  specific.  Kelly  v. 
Grand  Circle  Women  of  Woodcraft,  40  Wash. 
691,    82    P.    1007. 

7.  Whatever  motive  actuated  defendants 
in  the  expulsion  must  be  held  to  have  actu- 
ated them  in  making  a  publication  thereof 
which  was  a  part  of  the  sentence  of  expul- 
sion. Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.   467,  91  S.  W.   834. 

8.  Malice  held  sufficiently  shown  by  proof 
that  defendants  acted  knowingly  and  will- 
fully in  violation  of  member's  rights  and 
to  his  inju'-y.  Thompson  v.  Grand  Interna- 
tional Brotherhood  of  Locomotive  Engineers 
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proper  motives  in  expelling  plaintiff.^'*  Expulsions  and  suspensions  as  tiffocting 
right  to  disabilit}^  and  death  benefits  are  treated  elsewhere.^^ 

Arbitration  of  disputes}- — By  uniting  with  a  society  the  member  impliedly 
binds  himself  to  abide  the  decision  of  such  tribunals  as  the  constitution  of  the  so- 
ciety provides  for  the  determination  of  disputes  arising  within  the  organization, 
when  the  society  conforms  itself  to  the  powers  vested  in  it  and  in  good  faith  pur- 
sues the  matters  prescribed  by  its  laws;^"  but  a  member  is  not  required  to  exhaust 
the  remedies  within  the  order  to  correct  the  wrongful  action  of  a  local  lodge  in 
expelling  him  before  bringing  suit  against  the  supreme  body  for  damages.^* 

§  5.  The  contract  of  insurance.  A.  General  nature,  requisites,  and  forma- 
tion}^— As  in  other  cases,  in  order  to  constitute  a  binding  contract  of  insurance, 
there  must  be  an  offer  and  an  unconditional  acceptance  thereof.^^  By  accepting 
an  application,  issuing  a  death  benefit  certificate  to,  and  recognizing,  one  as  a  mem- 
ber by  receiving  dues  and  assessments,  a  fraternal  order  becomes  bound  on  the  face 
of  the  contract  at  death  of  the  member,  to  pay  the  amount  of  the  benefit  to  the 
beneficiary.^^  Conditioiis  pioccdent  to  membership  in  the  association  must  be 
complied  with  before  the  contract  becomes  effective.^^     So  too,  one  does  not  be- 


[Tex.    Civ.   App.]    14   Tex.    Ct.    Rep.    467,    91    S. 
W.    834. 

9.  E^'idence  of  value  of  insurance  policy 
admitted  (Thompson  v.  Grand  International 
Brotherl;ood  of  Locomotive  Engineers  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  467,  91  S.  W.  834), 
also  of  a  traveling'  card  whereby  he  was 
enabled  to  travel  on  railroads  free  (Id.),  also 
of  sick  benefits  to  which  he  might  become 
entitled,  was  admissible  (Id.),  but  not  of 
the  amount  of  his  earnings  per  month  while 
employed  in  the  line  of  work  requisite  to 
obtain  membership  when  he  Tvas  not  so  en- 
gaged   at   the    time    of    expulsion    (Id.). 

10.  Evidence  admissible  that  another  in- 
volved in  the  same  way  that  plaintiff  was 
was  not  expelled  and  that  threats  of  expulsion 
were  made  to  coerce  action.  Thompson  v. 
Grand  International  Brotherhood  of  Loco- 
motive Engineers  [Tex.  Civ.  App.]  14  Tex. 
Ct.   Rep.    467,    91   S.  W.   834. 

11.  See  post  §§  5,  E,  G,  H. 

13.  See  5  C.  L.  1525.  Submission  to  ar- 
bitration prior  to  action  for  benefits,  see 
post  §  10.  Agreements  to  Arbitrate  or  Sub- 
mit to   Official   Decision. 

13.  Good  faith  of  society  in  expelling  a 
member  for  signing  his  name  to  a  letter 
held  a  question  for  the  jury.  Thompson  v. 
Grand  International  Brotherhood  of  Loco- 
motive Engineers  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  467,  91  S.  "W.  834.  See,  also,  Asso- 
ciations,   etc..    7    C.    L.    294. 

14.  Thompson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  467.  91  S.  "W.  834. 

13.  See  5  C.  L.  1528,  1529,  §§  5  D,  E.  See 
generally  on  the  contract  of  insurance, 
Kerr  on  Insurance.  By-laws  in  general,  see 
Boisot  on  By-laws. 

16.  Where  an  applicant  agrees  to  comply 
with  the  requirements  of  the  constitution 
and  by-laws,  and  that  they,  with  the  appli- 
cation, shall  be  the  basis  of  membership 
exceptions  contained  in  the  constitution  and 
by-laws  not  found  in  the  application  are  not 
new  conditions  imposed  requiring  an  ac- 
ceptmce  by  applicant  before  contract  i."^ 
completed.     Tuttle   v.    Iowa    State    Traveling 


Men's  Ass'n  [Iowa]  104  N.  W.  1131.  Provi- 
sion excepting  suicide  from  the  risk  (Id.), 
and  assessment  plan,  disclosed  in  constitu- 
tion and  by-laws,  but  not  in  application, 
held  not  a  new  condition  imposed  (Id.). 
When  an  application  is  received  by  mail, 
a  certificate  of  membership  based  thereon 
is  issued  to  the  applicant  when  duly  execut- 
ed by  the  insurer's  officers,  inclosed  in  an 
envelope  duly  addressed  and  stamped  and 
deposited  in  the  mail.  Id.  A  request  to 
communicate  an  acceptance  of  an  applica- 
tion by  mail  may  be  inferred  where  the 
circumstances  are  such  that  it  must  have 
been  contemplated  that  the  post  would  be 
made  use  of  in  returning  an  ans-wer.  Id. 
Applicant  held  to  have  contemplated  use 
of  mail  by  corporation  of  another  state  in 
sending  certificate  of  membership  in  re- 
siionse  to  his  application  handed  to  a  solici- 
tor  at   the    domicile    of   the    applicant.     Id. 

17.  Kidder  v.  Supreme  Commandery  Unit- 
ed Order  of  Golden  Cross  [Mass.]  78  N.  E. 
4G9. 

IS.  Initiation  held  a  condition  precedent 
to  membership.  Loyal  Mystic  Legion  v. 
Richardson  [Neb.]  107  N.  "W.  795.  The  mere 
signing  of  an  application  containing  the 
usual  vow  taken  by  members  on  initiation 
does  not,  in  the  face  of  by-laws  requiring 
payment  of  an  advance  assessment  and  ini- 
tiation as  prerequisites  to  membership, 
constitute  one  a  member.  Id.  Applies  to 
charter  members  who  fail  to  appear  and  be 
formally  obligated.  Id.  Initiation  being 
under  the  constitution  a  condition  precedent 
to  mem.bership,  and  membership  being  con- 
dition precedent  to  right  to  recover  on  cer- 
tificate, held  that  plaintiff  was  not  ent'tled 
to  recover  for  injury  received  prior  to  initia- 
tion^in  absence  of  waiver.  Driscoll  v.  Mod- 
ern Brotherhood  [Neb.]  109  N.  "V\''.  158.  A 
by-law  providing  that  no  person  shall  be 
considered  a  member  until  the  board  of  di- 
rectors have  accepted  his  application  and  a 
'Certificate  of  membership  has  been  Issued, 
orecludes  the  agency  of  another  in  the  ac- 
-cpptance  of  an  application.  Rev.  St.  Mo. 
1889,    §    5915,   held   not  to   render   one   taking 
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come  liable  for  assessments  until  after  tlie  performance  of  such  conditions/®  nor 
can  payments  be  applied  to  assessments  levied  before  that  time."*'  The  good  health 
of  the  member  is  generally  made  a  condition  precedent  to  the  right  to  transfer 
from  one  class  of  risks  to  another.-^  The  institution  of  mandamus  proceedings  to 
compel  recognition  of  the  right  to  transfer  is  not  necessary  to  its  preservation/- 
but  such  right  may  be  lost  by  acquiescence  in  a  refusal  to  recognize  it.-^ 

As  a  general  rule  the  constitution,  by-laws,  application,  and  certificate,  all 
construed  together,  constitute  tlie  contract.^*  Members  are  bound  to  know  the  by- 
laws^^  and  are  deemed  to  assent  thereto  by  joining  the  association.^®  As  a  general 
rule  the  la,ws,  rules,  and  regulations  may  be  made  part  of  the  certificate  by  refer- 
ence.^^ By  statute  in  some  states  they  are  not  a  part  of  the  contract  unless  a  copy 
thereof  is  attached  to  the  policy."^  A  certificate  reciting  that  the  member  is  en- 
titled to  designate  the  beneficiary  to  whom  a  specified  amount  of  the  beneficiary 
fund  of  the  order  issuing  it  shall  at  his  death  be  paid  is  a  written  promise  to  pay 
money.-®  A  certificate  issued  in  lieu  of  the  original  containing  the  name  of  a  dif- 
ferent beneficiary  is  not  a  "duplicate"  within  a  provision  authorizing  the  issuance 
of  duplicates.^** 

(§5)  B.  General  rules  of  construction.^'^ — The  contract  is  subject  to  the 
charter  powers  of  the  association. ^^     The  rights  of  members  rest  in  contract  and 


an  application  in  Missouri  an  agent  in  ac- 
cepting- the  application.  Tuttle  v.  Iowa 
State  Traveling  Men's  Ass'n  [Iowa]  104  N. 
W.    1131. 

19.  Where  constitution  and  by-laws  pro- 
vided that  certificate  should  not  take  effect 
until  member  was  initiated  into  local  lodge 
and  certificate  was  delivered  to  lier,  held  that 
membership  and  liability  for  assessments 
comftienced  on  performance  of  such  acts, 
though  certificate  bore  previous  date.  Ar- 
rison  v.  Supreme  Council  Mystic  Toilers, 
129  Iowa,  303,  105  N.  W.  5S0.  Hence  a  health 
certificate  is  wrongfully  demanded  when  as- 
sessments levied  prior  to  membership  and 
paid  have  not  been  applied  in  determining 
the  member's  good  standing.     Id. 

20.  When  constitution  requires  acceptance 
of  an  applicant  as  a  member,  the  passing  of 
a  satisfactory  medical  examination,  the  ex- 
ecution of  a  certificate  by  the  grand  and 
local  officers,  and  its  delivery  to  and  ac- 
ceptance by  the  applicant  in  writing  there- 
on as  a  condition  precedent  to  beneficial 
membership,  an  assessment  paid  at  the  time 
of  making  application  is  not  available  to 
tlie  association  until  compliance  with  all 
the  conditions.  Hence  a  forfeiture  for  non- 
payment of  assessments  could  not  be  en- 
forced where  it  could  be  saved  by  applying 
such  assessment.  Triple  Tie  Ben.  Ass'n  v. 
Wood    [Kan.]    84   P.    565. 

SI.  Right  to  transfer  held  to  depend  upon 
facts  existing  and  not  upon  motive  or  opin- 
ion of  medical  examiner.  Supreme  Lorlge 
K.  P.  V.  Andrews  [Ind.  App.]  77  N.  B.  361. 
Finding  that  rejection  was  unauthorized  and 
arbitrary    held    conclusive.     Id.  , 

22.  Supreme  Lodge  K.  P.  v.  Andrews  find. 
Apn.]    77  N.   E.   361. 

23.  Acquiescence  held  question  of  fact. 
Supreme  Lodge  K.  P.  v.  Andrews  [Ind.  App.] 
77  N.  B.  361. 

24.  Mutual  Protective  League  v.  McKee. 
122  111.  App.  376.  When  not  in  conflict  with 
statutes      authorizing      society's      existence. 


Soehner  v.  Grand  Lodge  of  Order  of  Sons  of 
Herman  [Neb.]  104  N.  W.  S71.  Must  be  constru- 
ed together.  Entry  on  prohibited  occupation 
hpld  not  to  render  contract  absolutely  void. 
Abell  v.  Modern  Woodmen  of  America,  96 
Minn.  494,  105  N.  W.  65,  906.  Constitution  is 
part  of  contract.  Flowers  v.  Sovereign  Camp 
Woodmen  of  the  World  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rop.  311,  90  S.  W.  526;  Triple  Tie 
Benefit   Ass'n    v.    Wood    [Kan.]    84    P.    565. 

2,">,  Beeman  v.  Supreme  Lodge,  29  Pa. 
Super.    Ct.   387. 

26.  Members  of  a  voluntary  organization 
are  bound  by  the  constitution  and  laws 
thereof  in  the  absence  of  fraud  or  deception. 
Myers  v.  Alta  Friendly  Soc,  29  Pa.  Super. 
Ct.  492.  By-laws  printed  on  back  of  certifi- 
cate.    Id. 

27.  Thomas  v.  Covert,  126  TV'is.  593,  105 
N.  W.  922.  When  the  constitution  and  laws 
are  printed  on  the  back  of  the  policy  and 
referred  to  on  the  face  of  the  policy  as  made 
a  part  thereof,  they  must  be  construed  ac- 
cordingly. Pearson  v.  Knight  Templars'  & 
Masons'  Indemnity  Co.,  114  Mo.  App.  283,  89 
S.   W.    588. 

28.  The  manual  of  an  accident  society 
interpreting  the  policy  and  determining  the 
amount  due  thereon  is  within  Act  ^Ttv  i1. 
1881  (P.  L.  20),  rendering  inadmissible  rules 
bearing  on  the  contract  of  which  ni  copy 
is  attached  to  the  polir'y.  Mowry  v.  Nntinn- 
al   Protective   Soc.    27  Pa.  Super.   Ct.   390. 

29.  There  is  no  difference  between  an 
agreement  to  pay  a  specified  sum  to  a  per^in 
named  in  a  certificate  and  one  to  pav  a  per- 
sorr  designated  bv  the  member.  Grand  Lodge 
A.  O.  U.  W.  v.  Barwe  [Ind.  App.]  75  N.  E. 
971. 

30.  Grand  Lodge.  A.  O  U.  W.  v.  O'Malley, 
114   Mo.   App.   191,    89   S.  W.   68. 

31.  See   5   C.   L.    1528. 

32.  Power  to  pay  birth,  sick,  and  disabil- 
ity benefits  excludes  power  to  promise  a  re- 
fund of  all  dues  above  benefits  paid.  Bovd 
V.  Southern  Alut.  Aid  Ass'n  [Ala.]    41  So.   164. 
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must  be  measured  thereby.^^  Tbe  contract  will  be  liberally  construed  in  favor  of 
the  insured.^*  A  construction  which  will  uphold  the  contract  will  be  preferred  to 
one  rendering  it  void.^^  The  society's  course  of  conduct  may  be  considered  on  the 
construction  of  ambiguous  provisions.'*'  A  by-law  will  not  be  given  a  strained  con- 
struction to  meet  a  situation  covered  directly  by  other  provisions.^'  Forfeitures 
are  not  favored^*  and  will  not  be  declared  except  on  clear  and  satisfactory  evidence.^® 
A  construction  preventing  a  forfeiture  will  be  adopted  if  possible.*" 

The  contract  is  ordinarily  to  be  construed  according  to  the  laws  of  the  state 
where  it  is  completed."  Stipulations  as  to  what  laws  shall  govern  are  valid  unless 
in  conflict  with  the  laws  of  the  state  where  the  contract  is  made.*^ 

(§5)  C.  Bish  assumed  and  lencfit  promised  is  determined  by  the  terms  of 
the  contract.*-*  The  association  is  frequeoitly  exempted  from  liability  in  case  the 
member  engages  in  a  more  hazardous  occupation,  thereby  exposing  himself  to  risks 
to  which  members  are  not  usually  liable/"  or  in  case  his  death  results  from  any 


33.  Assessment  paid  when  application  was 
made  held  available  to  the  society  only  at 
the  completion  of  the  contract  as  determined 
by  a  construction  of  the  constitution. 
Triple  Tie  Benefit  Ass'n  v.  W^ood  [Kan.]  84 
P.  565.  Where  a  member  agrees  to  be  bound 
by  after-adopted  laws,  the  terms  of  his  con- 
tract are  to  be  determined  by  the  constitu- 
tion and  laws  of  the  order  existing  wlien  he 
became  a  member  and  as  amended  from  time 
to  time.  Coughlin  v.  Knights  of  Columbus 
[Conn.]    64    A.    223. 

34.  Provision  as  to  appeals  within  order. 
Carey  v.  Switchmen's  Union  of  North  Amer- 
ica [Minn.]  107  N.  W.  129.  By-laws  and 
constitution.  Soehner  v.  Grand  Lodge  of 
Order  of  Sons  of  Herman  [Neb.]  104  N.  W. 
871.  Certificate  is  a  contract  of  insurance. 
Id.  All  ambiguity  resolved  in  favor  of  in- 
demnity. Mutual  Protective  League  v.  Mc- 
Kee,  122  111.  App.  376.  Contract  is  one  of  in- 
surance to  be  given  fair  and  liberal  con- 
struction most  favorable  to  insured.  Beber 
V.  Brotherhood  of  Railroad  Trainmen  [Neb.] 
106  N.  W.  168.  Questions  and  answers  in 
application  will  be  construed  strictly  against 
the  society  and  liberally  with  reference  to 
the  insured.  Lyon  v.  United  Moderns,  148 
Cal.  470.  83  P.  804.  Questions  in  application 
made  a  part  of  the  contract.  Modern  Wood- 
men of  America  v.  Wilson  [Neb.l  107  N. 
W.  §68.  A  subsequent  by-law  providing  for 
a  forfeiture  will  be  construed  most  strongly 
against  the  association.  Lansre  v.  Royal 
Highlanders   [Neb.]    106  N.  W.   224. 

3,'.  In  re  Harton's  Estate,  213  Pa.  499,  62 
A,  1058.  Civ.  Code  §§  1643,  3541,  applied  in 
construing  contract  providing  for  permanent 
and  old  age  benefits.  Gvithrie  v.  Supreme 
Tent,  Knights  of  the  Maccabees  of  the  World 
[Cal.  App.]  87  P.  405.  By-laws  will  be  con- 
strued so  as  to  give  them  validity  when 
that  construction  can  be  given  them.  Fra- 
ternal Aid  Ass'n  v.  Hitchcock,  121  111.  App. 
402. 

36.  Rewitzer  v.  Switchmen's  Union  of 
North  America,   98   N.   T.   S.   974. 

37.  By-law  making  provision  for  distri- 
bution of  proceeds  of  policy  on  death  of 
beneficiary,  in  absence  of  another  designa- 
tion, held  applicable  only  when  member's 
wife  was  sole  beneficiary.  Polhill  v.  Bat- 
tle.   124    Ga.    111.    52    S.    E.    87. 

38.  Taylor  v.  Modern  Woodmen   of  Amer- 


ica, 72  Kan.  443,  83  P.  1099.  The  courts  not 
favoring  forfeitures  are  usually  Inclined  to 
take  hold  of  any  circumstances  that  indi- 
cate an  election  to  waive  the  forfeiture. 
Soehner  v.  Grand  Lodge  of  Order  of  Sons 
of   Herman    [Neb.]    104    N.    W.    871. 

3».  Sleight  v.  Supreme  Council  [Iowa]  107 
N.   W.    183. 

40.  Where  any  construction  can  reason- 
ably be  put  on  a  question  and  answer  that 
will  avoid  a  forfeiture  on  the  ground  of 
falsity  of  the  answer,  it  will  be  given  and 
the  validity  of  the  contract  sustained.  Lynn 
v.  United  Moderns,  148  Cal.  470,  83  P.  804. 
In  construing  the  conditions  of  membership 
when  a  forfeiture  is  claimed,  the  courts  will 
preserve,  if  possible,  the  equitable  rights  of 
the  holder  of  the  certificate  of  membership. 
T'aylor  v.  IModern  Woodmen  of  America,  72 
Kan.  443,  83  P.  1099. 

41.  Tuttle  V.  Iowa  State  Traveling  Men's 
Ass'n  [Iowa]  104  N.  W.  1131.  The  fact  that 
m  insurer  is  doing  business  in  a  particu- 
lar state  is  immaterial  on  the  question 
whether  a  particular  contract  with  it  was 
-nade  in  such  state.  Id.  Contract  of  acci- 
dent insurance  held  not  a  Missouri  contract 
so  as  to  be  subject  to  Rev.  St.  Mo.  1889, 
?  5855,  pretermitting  suicide  as  a  defense 
'inless  contemplated  at  the  time  of  the  ap- 
plication. Id.  Laws  of  state  where  certifi- 
■'^•ate  was  issued  by  local  lodge,  and  where 
member  resided,  held  to  govern  in  deter- 
-nining  who  were  included  in  term  "heirs" 
'ised  to  designate  beneficiaries.  Thomas  v. 
Covert,   126  Wis.   593,   105   N.  W.   922. 

42.  Rights  of  beneficiaries  under  policy 
issued  to  resident  of  New  York  held  deter- 
minable under  laws  of  Ohio.  Burns  v.  Burns, 
109    App.    Div.    98,    95    N.    T.    S.    797. 

42a.  Where  the  contract  provides  for 
leath.  disability,  and  accident  insurance, 
but  also  provides  that  one  having  a  de- 
fective ej'e  shall  not  be  entitled  to  accident 
'nsurance,  the  society's  nonliability  for  ac- 
'•idental  injury  is  sufficiently  shown  by  run- 
ning diagonal  red  ink  lines  through  the  ac- 
cident feature  in  the  policy  of  an  applicant 
who  had  but  one  eye.  Keckler  v.  Modern 
Brotherhood   [Neb.]   109  N.  W.   157. 

43.  Brotherhood  of  Painters,  Decorators 
t  Paperhangers  v.  Moore,  36  Ind.  App.  580, 
76  N.  E.   262. 


1786 


FEATERNAL  BENEFIT  ASSOCIATIOXS  S  oC.      7  Cur.  Law. 


cause  directly  traceable  to  a  prohibited  employment.**  Engaging  in  an  employ- 
ment or  occupation  prohibited  by  the  contract  has  reference  to  a  vocation  or  call- 
ing to  which  the  insured  devotes  himself  with  some  degree  of  permanency  for  hire 
or  profit."  Stipulations  that  the  amount  to  Avhich  the  insured  shall  be  entitled 
shall  be  reduced  in  case  he  is  injured,  while  engaged  in  an  occupation  classed  as 
more  hazardous  than  that  mentioned  in  the  policy,  refer  only  to  the  classification 
in  force  when  the  policy  is  issued.*®  An  exemption  from  Jiability  in  case  death 
results  in  consequence  of  a  violation  or  attempted  violation  of  law  is  reasonable  and 
valid. *^  It  is  competent  for  the  insured  to  waive  all  claim  under  the  certificate  in 
case  his  death  results  from  a  particular  disease,  and  to  make  such  waiver  binding 
on  the  beneficiary  by  apt  words  in  the  application.*® 

The  same  rnle  of  construction  applies  in  determining  whether  death  occurred 
from  an  excepted  cause  as  would  in  case  death  from  that  cause  had  been  the  risk 
insured  against,  and  not  the  strict  doctrine  in  abhorrence  of  forfeitures.^®  Loss  of 
a  member  by  means  of  a  physical  severance  will  be  construed  to  mean  the  destruc- 
tion of  its  usefulness  for  the  purpose  to  which,  in  its  normal  condition,  it  was  sus- 
ceptible of  application.^"  One  is  "sick  and  unable  to  v,-ork"  so  long  as  he  is  not 
restored  to  his  full  health  and  is  substantially  unable  to  do  such  work  or  make  such 
a  living  as  he  did  before  his  injury.^^  Death  from  puerperal  septicaemia  is  within 
an  exception  of  death  from  existing  pregnancy.-'- 

Contracts  of  accident  insurance  issued  by  fraternal  orders  usually  except  in- 
juries caused  by  voluntary  exposure  to  unnecessary  danger^^  or  disease,^*  and  fre- 
quently provide  that  the  association  shall  only  be  liable  in  case  of  "total  disabiiity,-"^^ 
which  "shall  "immediately"  prevent  and  disable  him  from  carrying  on  his  business.^" 
Suicide  from  an  insane  impulse  of  a  disordered  and  unsound  mind  is  a  death  ef- 


44.  Where  entry  on  an  occupation  pro- 
hibited by  the  by-laws  is  declared  by  the 
certificate  to  render  the  same  null  and  void 
as  to  any  claim  directly  traceable  to  such 
prol^ibited  employment,  eng-agin.g-  in  a  pro- 
hibited occupation  does  not  render  the  cer- 
tificate void  except  as  to  hazards  of  the  oc- 
curation.  Modern  Woodmen  of  America  v. 
Talbot  [Neb.]  107  N.  W.  790.  Agreement  en- 
tered into  by  member  on  entering  prohibited 
employment'  whereby  he  waived  all  liability 
in  event  of  death  resulting  therefrom  held  to 
preclude  recovery  where  it  did  so  result. 
Fraternal  Aid  Ass'n  v.  Hitchcock,  121  111. 
App.   402. 

45.  Occasional  acting  as  bartender  held 
not  an  employment  in  that  as  a  prohibited 
occupation.  Stevens  v.  Modern  Woodmen  of 
America.    127    Wis.    606,    107    N.    W.    8. 

46.  V\''here  a  member  was  insured  as  a 
stage  driver  which  was  in  the  same  class  as 
passenger  brakemen  at  the  time  of  taking 
the  insurance,  a  change  in  the  classification 
after  the  member  became  a  passenger  brake- 
man  reducing  the  insurance  recoverable  was 
not  binding  on  him  in  the  absence  of  reserv- 
ed power  to  change  the  contract.  Morse  v. 
Fraternal  Ace.  Ass'n,  190  Mass.  417,  77  N.  E. 
491. 

47.  Request  for  instruction  held  properly 
refused  because  covered  by  instructions  giv- 
en. Sovereign  Camp  of  Woodmen  of  the 
World   v.   Welch.   16   Okl.  188,   83   P.   547. 

4S.  Waiver  of  liability  for  death  from 
smallpox  held  binding.  Bankers'  Union  v. 
Mixon    [Neb.]    103   N.   W.   1049. 


40.  Knights  &  Ladies  of  Columbia  v. 
Shoaf  [Ind.]   77   N.   E.   73S. 

50.  Beber  v.  Brotherhood  of  Railroad 
Trainmen  [Neb.]  106  N.  W.  168.  Held  ques- 
tion for  jury  wlietlier  total  loss  of  tlircc 
fingers  and  injury  to  remaining  finger  and 
thumb,  and  cutting  away  of  part  of  the  palm 
of  the  hand,  constituted  "by  means  of  a 
physical  separo,tion"  the  loss  of  a  hand  at 
or    above    tlie    wrist   joint.     Id. 

51.  Plattdeutsche  Grot  Gilde  von  de  Ver- 
eenigten  Staaten  von  Nord  Amerika  v.  Ross. 
117   111.    App.    247. 

53.  Kniglits  &  Ladies  of  Columbia  v.-EVio- 
af    rind.]    77   N.   E.    738. 

53.  Question  of  such  exposure  Iield  for 
jury.  Noyes  v.  Commercial  Travelers'  East- 
ern   Ace.   Ass'n,    190   Mass.    171,    76   N.    E.    65.J. 

."W.  Whether  injury  was  caused  by  disease 
held  for  the  jury.  Noyes  v.  Commercial 
Travelers'  Eastern  Ace.  Ass'n,  190  Mass.  171, 
76  N.  E.  665.  Such  a  disorder  as  the  sudden 
giving  away  of  plaintiff's  foot  without  ap- 
parent cause  held  not  a  disease  as  a  matter 
of    law.     Id. 

55.  Meaning  of  words  considered.  Order 
of  United  Com.  Travelers  v.  Barnes,  72  Kan. 
392,    SO   P.    1020,    82    P.    1099. 

56.  Disability  is  immediate  when  it  fol- 
lows directly  from  an  accidental  hurt  with- 
in sucli  time  as  the  processes  of  nature  con- 
sume in  bringing  the  person  affected  to  a 
state  of  total  incapacit?/  to  prosecute  every 
kind  of  business  pertaining^  to  his  occupa- 
tion. Order  of  United  Commercial  Travel- 
ers   V.     Barnes,     72     Kan.     392,     SO     P.     1020, 
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focted  through  and  by  external,  violent,  and  accidental  means,^^  but  suicide  while 
sane  is  not.^* 

Where  a  certificate  is  payable  to  a  beneficiary  other  than  the  members  estate 
or  legal  representatives,  and  suicide  is  not  an  excepted  risk,  suicide  of  the  member 
while  sane  does  not  defeat  the  right  of  the  beneficiary  to  recover  on  the  certificate/'^ 
It  has,  however,  been  held  that  a  contract  silent  at  its  inception  on  tlie  subioet:  of 
suicide  is  not  changed  by  a  subsequent  amendment  specifically  exempting  the  in- 
surer from  liability  in  case  of  suicide  of  the  insured  while  sane.^**  Suicide  while 
insane  or  mentally  irresponsible  does  not  forfeit  insurance  merely  excepting  suicide 
or  self-destruction  from  the  risk.^^  Provisions  exempting  the  association  from  lia- 
bility in  case  the  member  commits  suicide  while  sane  or  insane  are  generally  held 
to  be  valid.''-  By  statute  in  Missouri  suicide  is  no  defense  to  an  action  on  a  life  in- 
surance policy  unless  contemplated  when  tlie  insurance  was  applied  for,  and  any 
stipulation  to  the  contrary  is  void."^  Fraternal  benefit  associations  are  exempted 
from  the  operation  of  the  act,  but  in  order  to  be  entitled  to  the  exemption  they  must 
come  within  the  description  given  by  the  statutes  providing  for  the  organization  of 
euch  associations.®"' 

The  amount  to  be  paid  depends  upon  the  terms  of  the  contract."^ 
(§5)  D.  Conditions,  ivarrantics,  and  representations.^''^ — Wliere  questions 
in  the  application  are  so  framed  or  placed  that  the  assured  may  have  honestly  mis- 
taken their  true  import  and  given  answers  which  were  in  fact  untrue,  but  true  as 
he  may  reasonably  "have  understood  the  questions,  it  is  for  the  jury  to  say  whether 
he  acted  honestly  and  in  good  faith,  and  without  intention  to  misrepresent  or  con- 
ceal any  material  fact."^  The  amount  of  space  left  in  an  application  for  answer 
to  a  question  therein  propounded  is  of  weight  in  determining  the  character  of  an- 
swer required."^     As  a  general  rule  a  false  warranty  avoids  the  policy  whether  ma- 


82  P.  1099.  Where  the  injury  was  claimed 
to  have  resulted  from  swallowing'  a  pin, 
held  error  to  refuse  to  require  jury  to  an- 
swer on  what  date  tlie  pin  was  swallowed 
(Id.)  and,  when  plaintiff  first  learned  that 
he  had  swallowed  tlie  pin,  when  the  injury 
occurred  being-  material  (Id.),  but  questions 
calling  for  findings  as  to  who  were  present 
when  he  swallowed  it  and  the  circumstances 
were    improper    (Id.). 

57.  Tuttle  V.  Iowa  State  Traveling  Men's 
Ass'n  [Iowa]  104  N.  W.  1131.  Is  neither  a 
voluntary  nor  an  intentional  act.     Id. 

58.  Tuttle  V.  Iowa  State  Traveling  Men's 
Ass'n    riowa]    104    N.    W.    1131. 

K!>.  Grand  Legion  of  Illinois  v.  Beaty,  117 
111.    App.    657. 

60.  It  is  nothing  more  tlian  the  written 
expression  of  the  provision  wiiich  the  law 
read  into  the  contract  at  its  inception.  Plun- 
kett  V.  Supreme  Conclave.  Improved  Order 
of  Heptasophs   [Va.l    55   S.   E.   9. 

61.  Bunker  v.  United  Order  of  Foresters 
[Minn.1    107  N.   W.    392. 

63.  Zeriilla  v.  Supreme  Lodge  Order  of 
Mutual  Protection,  118  111.-  App.  191;  Tuttle 
V.  Iowa  State  Traveling  Men's  Ass'n  [Iowa] 
104  N.  "W.  1131.  Where  suicide,  sane  or  in- 
sane, is  excepted  from  the  risk,  proof  of  in- 
tent to  take  one's  own  life  is  essentinl  to  de 
feat  liability,  in  the  absence  of  evidence  of 
insanity.  Spbesta  v.  Supreme  Court  of  Hon- 
or   FNeb.]    109    N.    W.    166. 

63.     Rev.   St.   1899.    §   7896.      Dennis  v.  Mod 
ern   Brotherhood   of  America    [Mo.   App.]    95 


S.  W.  967.  Rev.  St.  Mo.  1889,  §  5855,  relates 
not  merely  to  the  remedy  but  enters  into  and 
forms  a  part  of  the  contricts  of  insurance 
made  within  the  state.  Tuttle  v.  Iowa  Stale 
Traveling  Men's  Ass'n  [Iowa]   104  N.  W.  1>r!'. 

64.  Certificate  of  foreign  association  held 
a  policy  of  insurance  within  the  meaning  of 
the  statute  so  that  suicide  was  no  defense 
where  association  was  organized  under  a 
statute  authoi-izing  other  classes  of  bene- 
ficiaries than  those  prescribed  by  Rev.  St. 
1899.  §  1408.  Dennis  v.  Modern  Brotherhood 
of  America  [IMo.  App.]  95  S.  W.  967.  Sec- 
tion 7896  is  not  confined  to  old  line  insur- 
ince,  but  is  broad  enough  to  cover  any  life 
insurance  not  withdrawn  from  its  applica- 
tion by  some  other  statute.     Id. 

63.  Contract  held  to  show  an  agreement 
to  pay  member's  beneficiary  a  stipulated 
sum  as  the  face  of  the  policy  and  all  the 
moneys  P'^id  in  by  the  member  on  assess- 
ments. Pearson  v.  Knight  Templars'  &  Ma- 
sons' Indemnity  Co.,  114  Mo.  App.  283,  89 
S.    W.    588. 

66.  See  5  C.  L.  1526,  §  5B. 

67.  Modern  Woodmen  of  America  v.  Wil- 
son [Neb.]  107  N.  W.  568.  When  the  truth- 
'"ulness  of  an  answer  is  challenged,  the  first 
inestion  is  wliether  t!ie  applicant  understood 
*he  question.  Id.  That  npplicant  Tvas  n 
Firmer  and  that  many  of  the  -words  and 
combinations  in  which  they  -were  used  in 
'raming  questions  in  the  application  -were 
lew  to  him  would  render  It  highly  probable 
that    he    failed    to    grasp    their    import.     Id. 
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torial  to  the  risk  or  not,"^  while  misrepresentations  have  that  effect  only  if  intention- 
ally false  and  material  to  the  risk.''"  If  it  appears  that  the  representation  could 
not  have  been  relied  upon  by  the  insurer,  it  will  be  disregarded^^  By  statutes  in 
some  states  misrepresentations  and  breaches  of  warranty  do  not  avoid  the  policy 
unless  material  to  the  risk."-  A  fact  is  material  to  the  risk  when  if  known  to  the 
insurer  it  would  have  caused  it  to  refuse  the  risk  or  to  demand  a  higher  premium.'^-'' 
An  understatement  as  to  the  age  of  the  applicant  is  material  as  a  matter  of  law.'^* 
There  is  a  conflict  of  authority  as  to  whether  or  not  false  statements  as  to  pregnancy 
increase  the  risk.'^^  In  answer  to  a  question  calling  for  the  names  of  ailments  for 
which  applicant  has  been  treated  and  the  names  of  physicians  who  treated  him 
therefor,  he  is  not  required  to  give  the  name  of  every  ailment,  however  trifling,  or  of 
every  physician  he  has  consulted,  but  may  confine  his  answer  to  such  ailments  as  are 
of  a  serious  character. '^^  Where  an  applicant  has  suffered  from  a  disease  of  so 
grave  a  nature  that  it  is  generally  recognized  as  having  a  tendency  to  shorten  life, 
and  fails  to  disclose  that  fact  in  answer  to  a  question  calling  for  such  information, 
tlie  risk  is  thus  increased  as  a  matter  of  law,"'^  but  whether  the  risk  is  increased 
by  a  failure  under  similar  circumstances  to  inform  the  insurer  of  a  disease  which, 
tliough  serious,  has  no  such  tendency,  is  a  question  for  the  jury.'^*  A  warranty  as 
to  the  health  of  others  imports  merely  the  honest  judgment  of  the  applicant.''* 


68.  Space  left  held  to  show  requirement 
of  categ-orical  answer.  Modern  Woodmen  of 
America    v.    Wilson    [Neb.]     107    N.    W.    56^. 

09.  Breach  of  one  of  several  warranties. 
Instruction  held  erroneous.  Knapp  v.  Broth- 
erliood  of  American  Yeoman,  128  Iowa,  566, 
105  N.  W.  63.  Where  the  application  is 
made  a  part  of  the  contract  and  the  an- 
swers to  questions  therein  are  made  war- 
ranties, a  false  answer  avoids  the  policy. 
National  Council  of  Knights  &  Ladies  of 
Security  v.  O'Brien,  112  111.  App.  40.  A  state- 
ment of  a  member  in  chan.a'ing-  beneficiaries 
that  the  newly  designated  beneficiary  is  a 
dependent,  where  relationship  or  dependency 
is  required,  amounts  to  a  warranty  that  the 
dependency  existed.  Caldwell  v.  Grand 
Lodge  of  United  Workmen  of  California, 
148  Cal.  195,  82  P.  781.  Statement  by  ap- 
plicant that  she  was  not  pregnant  contained 
in  instrument  signed  by  lier  and  referred  to 
in  policy  as  constituting  a  part  of  it,  ex- 
pressly declared  to  be  warranties,  being  as 
to  matter  material  to  risk,  held  w^arranty. 
Rev.  Codes  1899,  §§  4503-4512.  Satterlee  v. 
Modern  Brotherhood  of  America  fN.  D.]  106 
N.  W.  561.  Conclusive  and  unimpeached  evi- 
dence held  to  show  that  insured's  age  was 
greater  than  that  stated  in  his  application. 
So  that  verdict  should  have  been  directed  for 
defendant.  Dinan  v.  Supreme  Council  Catho- 
lic  Mut.   Ben.    Ass'n,   213    Pa.    4S9.    62    A.    1067. 

70.  As  to  whether  applicant  has  consult- 
ed or  been  treated  by  a  physician  during  the 
year  preceding  the  application.  Kidder  v. 
Supreme  Commandery  United  Order  of  Gold- 
en Cross  [Mass.]  78  N.  E.  469.  Rev.  Laws 
c.  119,  §  22,  exem.pting  fraternal  orders  from 
operation  of  Rev.  Laws  c.  118,  §  21,  held  not 
to  change  the  doctrine  pf  the  common  law 
as  to  misrepresenta,tions.  Id.  Whether  risk 
was  increased  by  false  answers  to  questions 
in  application  relating  to  tlie  consulting  of 
physicians  or  of  treatment  by  them  held 
for  the  jury.  Id.  Whether  answers  were  in- 
tentionally false   held   question  for  jury.     Id. 


71.  Bankers'  Union  of  the  World  v.  Mix- 
on    FNeb.]    103   N.   W.    1049. 

72.  Act  June  ?.?■.  1885  (P.  L.  134,  1  Purd. 
Dig.  1046).  McCaffrey  v.  Knights  &  Ladies 
of  Columbia,  213.  Pa.  609.  63  A.  189.  Rev. 
Codes  1899,  §  4485,  providing  that  no  oral 
or  written  misrepresentation  made  in  the 
negotiation  of  the  contract  shall  be  deemed 
material  or  defeat  or  avoid  the  policy  or 
prevent  its  attaching  unless  made  with  ac- 
tual intent  to  deceive,  or  unless  the  matter 
misrepresented  increased  the  risk  of  loss, 
does  not  change  effect  of  false  warrnnties  as 
to  matters  material  to  risk,  but  they  avoid 
policy  whether  made  intentionallv  or  inno- 
cently. Satterlee  v.  Modern  Brotherhood  of 
America   fN.  D.]    106   N.  W.,  561. 

7.3.  P.  L.  134.  1  Purd.  Dig.  1046,  construed. 
McCaffrey  v.  Knights  &  Ladies  of  Colum- 
bia,   213    Pa.    609,    63    A.    189. 

74.  Statement  that  he  was  44  when  he 
was  47  held  to  increase  risk  as  mntter  of 
la'w  where  by-laws  limited  membersliip  to 
persons  under  45.  Taylor  v.  Grand  Lodge 
A.    O.    U.    W.,    96   Minn.    441,    105    N.   W.    408. 

73.  False  statements  as  to  pregnancy  of 
married  woman  held  not  materiRl.  McCaf- 
frey V.  Knights  &  Ladies  of  Columbia,  213 
Pa.  609,  63  A.  189.  Pregnancy  held  material 
so  that  a  false  statement  in  regard  to  it 
avoided  policy,  however  innocently  made. 
Satterlee  v.  JTodern  Brotherhood  of  America 
[N.    D.]    106    N.    ^V.    561. 

76.  Modern  Woodmen  of  America  v.  Wil- 
son [Neb.]  107  N.  W.  568,  No  suspicion  of 
fraud  or  collusion  can  be  drawn  from  a  fail- 
ure to  disclose  ailments  of  a  comparatively 
trivial  or  temporary  nature.  Mystic  Work- 
ers of  the  World  v.  Troutman,  113  111.  App. 
84. 

77,  78.  Kidder  v.  Supreme  Commandery 
United  Order  of  Golden  Cross  [Mass.]  78  N. 
E.    469. 

70.  Ranta  v.  Supreme  Tent,  Knights  of 
the  Maccabees  of  the  World  [Minn.]  107  N. 
W.    156.     An    ordinary    applicant    cannot    by 
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False  statements  in  a  health  certificate  for  reinstatement  will  not  forfeit  the  rights 
of  a  member  when  the  reinstatement  is  unnecessary  beeanse  of  the  good  standing 
of  the  member  at  the  time  it  is  made.^*^  The  question  in  an  application  as  to 
whether  any  proposal  or  application  to  insure  applicant's  life  has  ever  been  made 
to  any  "company"  on  which  a  policy  has  not  been  issued  does  not  include  applica- 
tions made  to  fraternal  societies. ^^ 

(§  5)  E.  Dues  and  assessjnerits.^- — Eates  may  be  based  on  a  classification  of 
members  according  to  age.*^  Though  the  contract  promises  to  pay  the  stipulated 
sum  named  on  the  face  of  the  policy  and  all  moneys  paid  in  on  assessments,  the 
insurer  cannot  make  the  face  of  the  policy,  plus  the  amounts  paid  in  on  assessments, 
the  basis  of  assessing  a  member,  in  the  absence  of  authority  therefor  reserved  in 
the  contract.^*  Assessments  must  be  paid  within  the  time  fixed  by  the  contract.*" 
Insanity  of  the  member  is  no  excuse  for  nonpayment.**^  In  the  absence  of  an  agree- 
ment, a  new  member  is  not  liable  for  an  assessment  levied  previous  to  his  admis- 
sion,*^ nor  is  a  member  in  arrears  until  the  expiration  of  the  time  allowed  by  the 
by-laAvs  for  payment.**  Where  the  contract  requires  payment  on  or  before  a  cer- 
tain day,  depositing  the  money  in  the  post  office  on  that  day  is  not  payment  in  the 
absence  of  proof  of  its  receipt  by  the  proper  officer  on  the  same  day.*^  Wliere  as- 
sessments are  required  to  be  paid  monthly  in  the  absence  of  notice  to  the  contrary, 
a  failure  to  pay  in  the  absence  of  sucli,  notice  is  not  excused  on  the  ground  that  the 
assessment  was  unlawfully  made.*"*  Where  a  local  lodge  votes  to  loan  a  member  a 
sum  sufficient  to  pay  his  dues  and  assessments  for  a  oortain  period,  the  effept  is 
equivalent  to  payment  by  the  member  of  the  assessments  in  question  when  he  is 
notified  thereof  and  relies  thereon  f'^  and  a  reconsideration  subsequently  made  with- 
out notice  to  the  member  rescinding  the  action  and  suspending  him  for  nonpay- 
ment of  the  dues  they  had  agreed  to  make  the  loan  cover  is  a  nullity .^^  Where  a 
member  believes  and  has  a  right  to  believe  that  an  offer  of  payment  will  he  refused, 
a  tender  is  unnecessary.^^     Injunction  will  not  issue  in  a  foreign  court  to  restrain 


warranty  In  the  application  insure  the  exact 
reality  of  physical  conditions  and  causes. 
Id. 

80.  Health  certificate  held  wrongfully  de- 
manded. Arrison  v.  Supreme  Council  of  Mys- 
tic Toilers,   129   Iowa.   303.   105  N.   W.   580. 

81.  Civ.  Code  §  451  distinguishes  between 
fraternal  and  other  classes  of  insurance 
compinies.  Hence,  evidence  in  an  action  on 
a  certificate  that  such  application  was  made 
to  the  "Woodmen  of  the  World"  and  disTp- 
proved  by  its  head  physician  was  inadmis- 
sible. Lyon  V.  United  Moderns,  148  Cal.  470, 
83    P.    804. 

82.  See  5    C.   L.    1531. 

S3.  Reynolds  v.  Supreme  Council  Royal 
Arcanum    [Mass.]    78   N.   E.    129. 

Si.  The  courts  cannot  interpolate  the 
agreement  on  equitable  grounds  nor  for  the 
insurer's  self-preservation.  Pearson  v. 
Knight  Templars'  <ft:  Masons'  Indemnity  Co., 
114  Mo.  App.  283,  89  S.  W.  588.  But  assum- 
ing the  insurer's  right  to  assess  on  that 
basis,  a  provision  of  the  contract  maliinf," 
$1,000  the  unit  for  determining  the  rates  of 
assessment  would  forbid  it  from  ranking  the 
assessment  on  assessments  paid  in  until  they 
aggregated  $1,000  (Id.),  nor  could  the  basis 
for  levying  an  assessment  be  again  raised 
until  a  second  $1,000  had  been  paid  in  assess- 
ments  dd.). 

85.     Sending    assessments    to    residence    of 


local  lodge  officer  when  he  was  not  at  home 
held  insufficient  to  show  payment.  Schoel- 
ler  V.  Orand  Lodge.  A.  O.  U.  W.,  110  App. 
Div.    456,    96    N.    Y.    S.    lOSS. 

SG.  Sheridan  v.  Modern  Woodmen  of 
.America    [Wash.]    87   P.    127. 

87.  Hetzel  v.  Knights  &  Ladies  of  Gold- 
en Precept,  129  Iowa,  655,  106  N.  W.  157. 
A  resolution  merely  requiring  that  all  new 
members  should  pay  one  advance  mortu,ary 
assessment  at  the  time  of  joining  cannot  be 
construed  as  requiring  one  advance  assess- 
ment to  be  always  on  hand.     Id. 

88.  Grand  Legion  of  Illinois  v.  Beaty,  117 
111.  App.   657. 

89.  Beeman  v.  Supreme  Lodge,  Shield  of 
Honor,  29  Pa.  Super.  Ct.  387;  afd.  [Pa.] 
64   A.   792. 

OO.  Constitution  and  laws  held  to  require 
each  member  to  pay  at  least  one  assessment 
each  month  unless  notified  that  payment  was 
unnecessary.  Sovereign  Camp,  Woodmen 
of  the  World  v.  Ogden    [Neb.]   107  N.  W.  860. 

91.  Johanson  v.  Grand  Lodge,  A.  O.  U.  W. 
[Utah]    86   P.   494. 

92.  The  subsequent  action  amounted  mere- 
ly to  a  misappropriation  of  money  belonging 
to  the  supreme  body.  Johanson  v.  Grand 
Lodge,   A.    O.    U.    W.    [Utah]    86   P.    494. 

93.  Plattdeutsche  Grot  Gilde  v.  Ross,  117 
111.   App.   247. 
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collection  of  increased  assessments  wliere  it  is  not  clear  that  by  the  law  of  the 
domicile  they  are  invalid.®* 

(§5)  F.  Modification  and  alteration  of  contract  or  its  terms.^^- -The  con- 
tract may  of  course  be  modifiGd  at  any  time  by  mutual  consent,^"  but,  in  the  absence 
of  reserved  power,  cannot  be  changed  to  the  detriment  of  a  member  Avithout  his 
consent.®^  An  agreement  to  abide  by  regulations  or  by-laws  subsequently  adopted 
authorizes  only  such  changes  as  are  lawful  and  reasonable^®  and  as  do  not  interfere 
with  the  vested  rights  of  the  member."''  It  is  generally  held  that  such  a  reservation 
does  not  authorize  a  reduction  of  the  amount  of  the  certificate.^  There  is  a  conflict 
of  authority  as  to  whether  it  authorizes  an  increase  in  the  assessment  rate-  or  the 


91.  Where  a  change  is  made  in  the  con- 
tract as  to  assessments,  a  member  alleged 
to  have  been  injured  by  the  change  is  not 
entitled  to  injunction  against  the  enforce- 
ment of  the  new  rates  on  the  ground  of  im- 
pairment; of  the  obligation  of  the  contract 
in  a  court  outside  of  the  domicile  of  the 
society,  when  it  is  not  clear  that  under  the 
law  of  the  state  of  its  domicile  the  new  plan 
of  assessment  and  its  effect  on  the  members 
impairs  the  obligation  of  the  contract. 
Gaines  v.  Supreme  Council  of  Royal  Arca- 
num,  140   F.    978. 

9.5.  See  5  C.  L.  1530.  See  Special  Article. 
5    C.   L.    496. 

96.  General  provision  declaring  the  con- 
tract null  and  void  in  case  any  female 
member  should  at  confinement  be  attended 
by  any  one  other  than  a  regularly  licensed 
practitioner  held  superseded  by  the  execution 
of  a  release  or  waiver  by  a  pregnant  appli- 
cant of  liability  for  death  caused  by  preg- 
nancv.  Knights  &  Ladies  of  Columbia  v. 
Shoaf    [Tnd.]    77    N.    E.    738. 

97.  Morse  v.  Fraternal  Ass'n  of  America. 
190  Mass.  417,  77  N.  E.  491.  In  the  absence 
of  a  reserved  right  to  change  the  contract, 
a  stipulation  for  prorating  in  case  of  injury 
occurring  while  the  member  is  engaged  in 
an  occupation  classed  as  more  hazardous  by 
the  insurer  refers  only  to  the  classification  in 
force  at  the  time  the  contract  was  made. 
Id.  Member  held  not  to  have  assented  to  a 
reduction  of  benefits  by  a  change  in  classi- 
fication by  mere  failure  to  object  after  noti- 
fication.    Id. 

98.  Any  change  which  is  within  the  pow- 
er of  the  society  and  which  docs  not  violate 
the  law  of  the  state  or  impair  the  obligation 
of  the  contract  may  be  made.  Fraternal 
Union  of  America  v.  Zeigler  [Ala.]  39  So. 
751.  Amendment  requiring  beneficiaries  to 
be  related  to  or  dependent  on  m.ember  held 
reasonable  as  against  a  member  joining 
when  no  restrictions  were  placed  on  naming 
of  beneficiaries.  Caldwell  v.  Grand  Lodge 
of  United  Workmen,  148  Cal.  195.  82  P.  781. 
Compliance  with  procedure  prescribed  for 
collection  of  sick  benefits  held  a  condition 
precedent  to  resort  to  courts,  though  the 
procedure  was  prescribed  by  amendment 
subsequent  to  date  of  certificate.  Union 
Fraternal  League  v.  Johnston,  124  Ga.  902. 
53  S.  E.  241."  By-law  limiting  the  time 
within  which  suit  might  be  brought  on  the 
certificate  held  valid.  McCloskey  v.  Supreme 
Council,  A.  L.  H.,  109  App.  Div.  309.  96  N.  Y 
S.  347.  By-law  declaring  the  certificates  of 
members  engaging  in  the  retail  sale  of  in 
toxicating  liquors  null  and  void  held  reason- 


able.    Strang  v.   Camden  Lodge,  A.  O.   U.  W. 
[N.   J.    Law]    64    A.    93. 

99.  Liability  for  sick  benefits  held  not 
divested  by  amendment  subsequent  to  com- 
mencement of  illness.  Wiedynski  v.  Pulas- 
ki Polish  Benev.  Soc,  110  App.  Div.  7:12  9T 
V.  Y.  S.  413.  Change  requiring  both  bones 
of  forearm  to  be  broken  held  not  binding  on 
member  insured  generally  against  break- 
ing of  an  arm  or  leg.  Van  Atton  v.  Modern 
Brotherhood  [Iowa]  108  N.  W.  313.  Passage 
of  by-law  declaring  void  certificates  of  mem- 
bers engaging  in  the  sale  of  intoxicants 
li.eld  not  to  violate  vested  rights.  Strang 
v.  X'amden  Lodge,  A.  O.  U.  W.  [N.  J.  Law} 
64    A.    93. 

1.  By-law  reducing  $2,000  certificates  to 
J  1.000  held  to  impair  obligation  of  contract. 
Bornstein  v.  District  Grand  Lodge  No.  4 
[Cal.  App.l  84  P.  271.  Provision  that  the 
member  agrees  to  "comply  with  the  laws 
and  regulations  now  governing"  the  society 
"or  which  may  be  hereafter  adopted  for  its 
government"  does  not  permit  a  subsequent 
reduction  of  the  amount  of  the  certificate, 
such  reduction  having  no  relation  to  the 
government    of  the    society.     Id. 

2.  Hold  to  aiitliorJxc  increase;  Increase  in 
rates  of  assessment  is  not  in  violation  of 
the  contractual  rights  of  members  who,  on 
entering,  agreed  to  be  bound  by  the  laws  of 
the  order  then  in  force  or  thereafter  adopt- 
ed. Reynolds  v.  Supreme  Council  Royal  Ar- 
canum [Mass.]  78  N.  E.  129.  There  is  a  dis- 
tinction between  right  to  make  such  an  in- 
crease and  riglit  to  cut  do'^ni  the  amount 
expressly  promised  to  be  paid  in  the  cer- 
tificate, the  assessments  to  be  paid  being 
provided  for  and  the  duty  to  pay  being  pre- 
scribed by  the  by-laws.  Id.  Where  plan 
of  assessment  of  society  organized  under 
Rev.  Laws  c.  125.  §  6.  c  119.  §§  2.  6,  7,  was 
such  that  it  would  ultimately  result  in  in- 
ability to  meet  losses,  held  that  it  had  power 
to  amend  by-laws  so  as  to  increase  assess- 
ments to  amount  equal  to  cost  of  insurance. 
Id.  Tlie  amount  of  benefit  payable  by  ex- 
press agreement  cannot  be  reduced  by  the 
association  without  the  member's  consent 
previously  or  presently  .given  fShepnerd  v. 
Bankers'  Union  [N'eb.]  108  N.  W.  188).  and 
stipulated  deductions  to  meet  assessments 
lost  in  case  of  death  before  expectancy  can- 
not exceed  the  original  assessments  (Id.), 
even  though  increase  of  assessments  be  de- 
termined on  by  subsequent' by-law  binding 
on  the  member  (Id.),  but  such  increase  as 
fell  due  during  the  member's  lif<=>  mav  be  so 
deducted    if    the    increase    to    which    he    was 

I  bound    was    so   conditioned    (Id.). 
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ndoption  of  a  by-law  providing  for  forfeiture  in  case  of  suicide.^  Sncli  reservations 
have  been  held  to  prevail  over  incontestable  clauses.*  An  illegal  reduction  of  the 
amount  payable  puts  a  member  to  his  election  to  sue  for  breach  of  contract  or  to 


Held  not  to  authorize  inerease:  "Where 
member  agreed  to  be  bound  by  subsequent 
by-la-wrs,  to  pay  assessments  at  a  given  rate 
per  month,  and  such  additional  assessments 
as  might  be  levied,  lield  tliat  amendment  in- 
creasing the  rate  of  montlily  assessments 
■was  void  as  being  unreasonable  and  in  viola- 
tion of  vested  rights,  thougii  increase  was 
necessary  to  continued  existence  of  the  so- 
ciety. Wright  V.  Kniglits  of  Maccabees  of 
the  World,  48  Misc.  558,  95  N.  Y.  S.  996.  In- 
crease in  amount  of  assessments  held  void 
since  it  increased  cost  of  insurance  and 
thereby  materially  modified  contract  which 
could  only  be  done  with  liis  express  consent. 
Pearson  v.  Knigiit  Templars'  &  Masons'  In- 
demnity Co.,   114   Mo.  App.   283,   89    S.    W.    5SS. 

3.  Change  beld  valid:  By-law  passed 
subsequent  to  admission  of  member  limiting 
recovery  to  one-tliird  of  the  amount  of  the 
policy  in  case  of  suicide  held  reasonable  and 
not  to  impair  oljligation  of  contract.  Fra- 
ternal Union  v.  Zeigler  [Ala.]  39  So.  751.  A 
by-law  passed  subsequent  to  the  issuance  of 
a  certificate  specifically  making  suicide  a 
g'round  of  forfeiture  is  valid  as  to  self-de- 
struction by  a  sane  member,  since  there  can 
be  no  such  tiling  as  a  vested  right  for  a  sane 
man  to  commit  suicide.  Plunltett  v.  Su- 
preme Conclave  I.  O.  H.  [Va.]  55  S.  E.  9.  Ex- 
ception of  suicide  sane  or  insane  as  risk  held 
reasonable.  Lange  v.  Royal  Highlanders 
[Neb.]    106   N.   W.   224. 

Cliang-e  lield  invaliil:  Deprivation  of  bene- 
fits for  suicide,  sane  or  insane,  held  not  war- 
ranted under  reserved  power  to  cliange  con- 
tract. Sautter  v.  Supreme  Conolfive  Im- 
proved Order  of  Heptasophs,  72  N.  J.  Law, 
325.  62  At  529;  Lewine  v.  Supreme  Lodge, 
Knights  of  Pythias   [Mo.  App.]   99   S.  W.  821. 

Note;  In  Lewine  v.  Supreme  Lodge,  K.  of 
P.  [Mo.  App.]  99  S.  W.  821,  as  sustaining  the 
doctrine  that  it  is  both  an  unreasonable  ex- 
ercise of  tlie  power  reserved  and  an  unrea- 
sonable interpretation  of  the  contract  to 
place  on  the  language  therein  employed  a 
construction  holding  that  the  member  had  in 
contemplation  and  intended  thereby  to  au- 
thorize the  association  to  strike  down  and 
abrogate  the  substantial  provisions  of  in- 
demnity therein  contained,  the  court  cites 
the  following  authorities:  Knights  Templars, 
etc..  Life  Indemnity  Co.  v.  Jarman  [C.  C.  A.] 
104  P.  638;  Newhall  v.  Supreme  Council,  181 
Mass.  Ill,  63  N.  B.  1;  Wist  v.  Grand  Lodge, 
22  Or.  271,  29  Pac.  610,  29  Am.  St.  Rep.  603; 
Gaut  V.  Supreme  Council  [Tenn.]  64  S.  W. 
1070;  Supreme  Council  v.  Getz  [C.  C.  A.] 
122  F.  119;  Hale  v.  Bq.  Aid  Union,  168  Pa. 
377,  31  A.  1066:  Parish  v.  N.  Y.  Produce  Ex- 
change, 169  N.  Y.  34,  61  N.  E.  977.  56  L.  R.  A. 
149;  Pokreflcy  v.  Association,  121  Mich.  456, 
80  N.  W.  240;  Langan  v.  Amer.  Legion,  70 
N.  Y.  S.  663;  Weller  v.  Eq.  Aid  Union,  36 
N.  Y.  S.  734;  Bornstein  v.  Dist.  Grand  Lodge 
[Cal.  App.]  84  P.  271;  Starling  v.  Supreme 
Council  [Mich.]  66  N.  W.  340;  Evans  v>  South- 
ern Tier,  182  N.  Y.  453,  75  N.  E.  317;  Beach 
V.  Supreme  Tent,  177  N.  Y.  100.  69  N.  E.  281; 
O'Neill  V.  Legion  of  Honor,  70  N.  J.  Law, 
410,  57  A.  463;  Wuerfler  v.  Trustees  of  Grand 


Grove  of  Order  of  Druids,  116  Wis.  19,  92 
N.  W.  433,  96  Am.  St,  Rep.  940;  Strauss  v. 
Mut.  Reserve  Ass'n,  128  N.  C.  465,  35  S.  E. 
55.  83  Am.  St.  Rep.  699,  54  L.  R.  A.  605,  Id., 
126  N.  C.  977,  36  S.  E.  352,  83  Am.  St.  Rep. 
699.  64  L.  R.  A.  605;  Bragaw  v.  Supreme 
Lodge.  128  N.  C.  354.  38  S.  E.  905,  54  L.  R. 
A.  602;  Ins.  Co.  v.  Connor,  17  Pa.  13G; 
Becker  v  Farmers'  Mut.  Ass'n,  48  Mich.  610, 
12  N.  W.  874;  Taylor  v.  Modern  Woodmen, 
72  Kan.  443,  83  P.  1099,  5  L.  R.  A.  (N.  S. ) 
283.  As  holding  that  the  only  limitation  is 
that  the  subsequent  law  itself  shall  be'  rea- 
sonable the  court  cites  and  disputes  the 
authority  of  the  following:  Gilmore  v.  K.  of 
C,  77  Conn.  58.  58  A.  223;  Strang  v.  Camden 
Lodge.  A.  O.  U.  W.  [N.  J.  Law]  64  A.  93; 
Hughes  v.  T^'isconsin  Odd  Fellows.  98  Wis. 
292.  73  N.  W.  1015:  Eversberg  v.  Maccabees, 
33  Tex.  Civ.  App.  549,  77  S.  W.  246;  Cham- 
bers V.  Supreme  Lodge,  K.  of  M.,  200  Pa.  244. 
49  A.  784,  86  Am.  St.  Rep.  716;  Supreme  Tent 
V.  Hammers,  81  111  560;  Supreme  Tent  K.  of 
P.  V.  La  Malta,  95  Tenn.  157.  31  S.  'W.  4ri3. 
30  L.  R.  A.  838;  Domes  v.  Supreme  Lodge. 
75  Miss.  466,  23  So.  191;  Daughtry  v.  K.  of 
P..  48  La.  1203,  20  So.  712,  55  Am.  St.  Rep. 
310;  Si'prf^me  Tent  v.  Stensland,  103  111. 
App.  267;  Schmidt  v.  Supreme  Tent,  97  Wis. 
528,  7-3  N.  W.  22:  Doldge  v.  Dominion  Council, 
4  Ont.  L.  R.  423;  Hall  v.  "Western  Travel- 
ers' Ass'n,  69  Neb.  601,  96  N.  W.  170;  Miller 
V.  Nat.  Council,  69  Kan.  234,  76  P.  830;  Ross 
v.  Modern  Brotherhood,  120  Iowa,  692,  95 
N.  W.  207;  Pnin  v.  Society  of  St.  Jean,  172 
Mass.  319,  52  N.  B.  502,  70  Am.  St.  Rep.  287; 
Evans  v.  Southern  Tier,  76  App.  Div.  151,  78 
N.  Y.  S.  611;  Loefler  v.  Modern  Woodmen, 
100  Wis.  79,  75  N.  W.  1012;  Supreme  Com. 
V.  Ainsworth,  71  Ala.  436,  46  Am.  Rep. 
332;  Fullenwider  v.  Royal  League,  180  111. 
621,  54' N.  E.  485,  72  .A.m.  St.  Rep.  239;  Lange 
V.  Royal  Highlanders  [Neb.]  106  N.  W.  224; 
Supreme  Lodge  v.' Trebbe.  179  111.  348,  53  N. 
E.  730,  70  Am.  St.  Rep.  120:  Supreme  Lodge 
V.  Kutscher.  179  111.  340,  53  N.  E.  620,  70  Am. 
St.  Rep,  115;  Supreme  Lodge  v.  Clark.  83 
III.  App.  600;  SheppTrd  v.  Bankers'  Union 
[Neb.]  108  N.  W.  188;  Union  Ben.  Soc.  v. 
Martin,  67  S.  W.  38,  23  Ky.  L.  R.  2276;  Messer 
v.  Grand  Lodge,  180  Mass.  321,  62  N.  E.  262; 
Stohr  V.  San  Francisco,  etc.,  Soc,  82  Cal.  557, 
22   P.    1125. 

4.  Certificate  provided  that  it  should  be 
forfeited  if  insured  came  to  his  deatli  by  liis 
own  hands,  tliat  insured  would  be  bound  by 
subsequent  by-laws,  and  that  policv  should 
be  incontestable  after  two  years.  Held  tint 
by-law  providing  that  only  one-third  of  the 
amount  should  be  paid  in  case  of  suicide  wa? 
valid  and  precluded  recovery  of  more  tlnn 
that  sum  though  adopted  more  than  two 
years  after  the  certificate  was  issued.  Fra- 
ternal Union  v.  Zeigler  [Ala.]  39  So.  751. 
Did  not  violate  vested  rights  or  contmct  obli- 
gations. Id.  Conceding  that  incont'^stible 
clause  was  applicable  to  cases  of  .«'M'r-ide, 
agreement  to  be  bound  by  subsequent  by- 
laws was  more  specific,  so  that  it  would 
prevail  in  case  of  conflict  in  order  that  ef- 
fect could  be  given  to  both.     Id. 
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continue  the  contract  as  reduced.^  Unreasonable  delay*^  or  the  payment  of  assess- 
ments on  the  basis  of  the  reduced  benefits'  will  be  regarded  as  an  assent  to  the  re- 
duction. Changes  in  the  by-laws'^  and  in  statutes  governing  the  rights  of  members^ 
will  not  be  deemed  retroactive  unless  they  so  provide,  either  expressly  or  by  neces- 
sary implication.  To  be  effectual  changes  must  be  made  in  the  manner  prescribed 
by  tlie  laws  of  the  order.^°  The  right  of  a  member  to  recover  a  benefit  for  permanent 
disability  is  not  affected  by  an  amendment  of  the  constitution  adopted  subsequent 
to  his  injury."  The  legality  of  changes  is  to  be  determined  by  the  laws  of  the 
state  where  a  society  is  organized.^^ 

(§5)  G.  Rescission,  forfeiture,  cancellation  and  avoidance}^ — The  contract 
may  ordinarily  be  forfeited  for  breach  of  warranty,  for  material  misrepresenta- 
tions," and  for  a  failure  to  pay  assessments  when  due.^^  A  provision  in  the  con- 
stitution for  forfeiture  of  benefits  by  a  member  exposing  himself  to  risks  to  which 
members  are  not  usually  liable  is  valid. ^*^  Where  the  laws  of  a  society  provide  for 
an  assessment  against  each  subordinate  council  payable  immediately  after  the  first 
of  the  month  on  the  total  membership  reported,  a  seasonable  payment  thereof 
does  not  prevent  the  operation  of  laws  providing  for  ipso  facto  suspension  of  in- 
dividual members  for  nonpayment  of  their  assessments  before  the  end  of  the 
month. ^^     A   forfeiture   cannot  be   declared   for   nonpayment  of   assessments^^   or 


5.  Supreme  Council,  A.  L.  H.,  v.  TJppincott 
[C.  C.  A.]  134  F.  824.  When  election  to  con- 
tinue   is    once    made,    it    is    irrevocable.     Id. 

e.  Delay  held  unreasonable.  Supreme 
Council,  A.  L.  H.  v.  McAlarney  [C.  C.  A.] 
135    F.    72. 

7.  Payment  of  reduced  assessments  for  17 
months  without  objection.  McCloskey  v. 
Supreme  Council,  A.  L.  H.,  109  App.  Dlv. 
309,  96  N.  Y.  S.  347.  Where  defendant,  though 
protesting,  paid  assessments  for  two  years 
and  five  months  based  on  the  reduced 
amount,  held  that  he  was  estopped  from  re- 
scinding. Supreme  Council  v.  Lippincott  [C. 
C.    A.]    134    F.    824. 

8.  Especially  when  the  statute  under 
which  the  society  is  organized  and  previous 
by-laws  forbid  changes  wliich  affect  the 
rights  of  members  (Guthrie  v.  Supreme  Tent 
Knights  of  the  Maccabees  [Cal.  App.]  87  P. 
405),  and  when  the  member  whose  riglits 
would  be  affected  thereby  has  had  no  notice 
of  an  intention  to  make  the  change  so  ap- 
ply (Id.).  By-law  changing  eligible  clasf^s 
of  beneficiaries  held  not  to  .affect  validity 
of  prior  contract  naming  creditor  as  bene- 
ficiary. Emmons  v.  Supreme  Conclave,  I. 
O.  H.  [Del.]  63  A.  871.  Insurance  of  mem- 
ber engn,o-ed  in  liquor  selling  at  time  of  ad- 
mission ^eld  not  avoided  by  by-laws  sub- 
sequently passed  purporting  to  proliibit  the 
occunation.  Grand  Lodge,  A.  O.  U.  W.  v. 
Haddock.  72  Kan.  35,  82  P.  583.  The  status 
of  a  member  addicted  to  the  intemperate  use 
of  drugs  at  the  time  of  the  adoption  of  a  by- 
law declaring  forfeited  the  certificates  of 
members  heretofore  or  hereafter  adopted 
who  "shall"  become  intemperate  in  the  use 
of  drugs,  is  not  affected  thereby,  but  it  ap- 
plies only  to  those  who  in  future  become 
addicted.  Taylor  v.  Modern  Woodmen  of 
America,  72  Kan.  443,  83  P.  1099.  By-law  re- 
quiring application  for  sick  benefits  to  be 
made  within  one  week  from  commencement 
of  sickness  held  inapplicable  to  sickness 
commencing  prior   to    its   adoption.     Dary  v. 


P'-ovidence   Police   Ass'n,    27   R.    I.    377,    62   A. 
513. 

i>.  Laws  1894,  p.  404,  c.  295,  restricting 
beneficiaries  to  certain  classes  of  reJatives, 
held  not  to  affect  validity  of  prior  contract 
naming  creditor  as  beneficiary.  Emmons  v. 
Supreme  Conclave,   I.  O.  H.   [Del.]    63  A.   871. 

10.  Where  tlie  laws  are  subject  to  change 
only  by  the  supreme  body,  a  practice  in  dis- 
regard of  them  will  not  effect  a  change  in 
consonance  with  the  practice.  Laws  requir- 
ing reinstatement  as  condition  precedent  to 
restoration  to  beneficial  membership  after 
nonpayment  of  assessment  in  tinse  1/eld  not 
changed  by  contrary  practice.  C'oughlin  v. 
Knights    of    Columbus    fConn.]    64    A.    223. 

11.  Brotherhood  of  Painters,  Decorators 
&  Paperhangers  v.  Moore,  36  Ind.  App.  540, 
76  N.  E.   2G2. 

12.  Gaines  v.  Sunreme  Council  of  Royal 
Arcanum,    140    P.    978. 

13.  See  5   C.   L.   1531,    §    7. 

14.  See  §  o  D,  ante. 

15.  See,  also,  §  5  E,  ante.  Evidence  held 
insufficient  to  show  payment  of  particular 
assessment.  Sovereign  Camp  Woodmen  of 
the  World  v.  Cox  [Ind.  App.]  75  N.  E.  290. 
Evidence  held  to  show  that  time  for  payment 
of  assessment  had  not  been  extended  and 
that  member  had  not  paid  it  when  due  and 
was  therefore  suspended  and  not  in  good 
standing  Avhen  he  died.  Moore  v.  Sunreme 
Assembly  of  Royal  Soc.  of  Good  Fellows 
[Tex.    Civ.   App.]    15   Tex.   Ct.   Rep.    654.   93    S. 

W.    1077.      Certificate    held    forfeited.     United, 
Moderns    v.    Rathbun,    104    Va.    736,    52    S.    E. 
552;  Sberidan  v.  Mod'^rn  Woodmen  of  Amer- 
ica   [Wash.]    87   P.    127. 

10.  Brotherhood  of  Painters.  Decorators  & 
Paperhangers  v.  Moore,  36  Ind.  App.  5S0  76 
N.   E.  262. 

17.  Coughlin  v.  Knights  of  Columbus 
[Conn.]   64  A.   223. 

18.  iletzel  V.  Knights  &  Ladies  of  Golden 
Prospect,  129  Iowa.  655.  106  N.  W.  157;  Ram-" 
bousek  V.  Supreme  Council  of  Mystic  Toilers 
[Iowa]    106    N.    W.    947;    Sleight    v.    Supreme 
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per  capita  taxes^**  when  the  association  has  on  hand  advance  assessments  paid  by 
the  member  suiBcient  to  meet  them. 

Whether  provisions  for  forfeitures  and  suspensions  are  self-executing"  or  re- 
quire some  affirmative  action  to  render  them  effective  is  a  question  of  construction 
and  depends  entirely  on  the  terms  of  the  contract.'"  Under  a  by-law  purporting 
ipso  facto  to  work  a  dissolution  of  membership  by  the  failure  to  pay  or  tender  an 
assessment  when  due,  the  burden  of  proving  a  forfeiture  for  noncompliance  there- 
with is  on  the  society.^^  Acquiescence  by  a  member  in  an  irregular  forfeiture  may 
prevent  recovery  on  the  certificate.^^ 

Certificates  frequently  pro\dde  that  they  shall  be  incontestable  after  a  certain 
time.-^  Provisions  agreeing  to  be  bound  by  future  by-laws  have  been  held  to  pre- 
vail over  incontestable  clauses.^*  A  rule  that  sick  or  disabled  members  while  in- 
jured or  sick  shall  not  become  delinquent  for  dues  and  assessments  cannot  be  limited 
to  special  assessments  made  by  the  local  or  subordinate  lodge  in  the  absence  of  such 
restrictive  provisions  appearing  in  the  contract.^^  The  Missouri  nonforfeiture  stat- 
ute providing  for  the  application  of  the  net  value  of  life  insurance  policies  to  main- 


Councll  of  Mystic  Toilers    [Iowa]    107  N.   W. 
183. 

19.  Sleight  V.    Supreme   Council   of  Mystic 
Toilers   [Iowa]    107  N.  W.  183. 

20.  Held  self-executing:  Evidence  held 
to  show  that  member  attempted  to  commit 
suicide,  and  that  rights  under  certificate 
were  thereby  forfeited  under  rule  providing 
that  member  attempting  to  commit  suicide 
should  ipso  facto  void  all  rights  under  certifi- 
cate and  stand  suspended  from  the  order,  and 
should  not  be  eligible  for  reinstatement.  Su- 
preme Tribe  of  Ben  Hur  v.  Miller,  122  111. 
App.  489.  By-laws  held  not  to  require  in- 
vestigation before  suspension  in  such  case. 
Id.  When  the  by-laws  expressly  declare  that 
the  fact  of  delinquency  in  the  payment  of  an 
assessment  shall  work  a  forfeiture  of  mem- 
bership, no  action  of  the  lodge  or  society  is 
required  to  suspend  a  member.  Sovereign 
Camp  Woodmen  of  the  World  v.  Ogden  [Neb.] 
107  N.  W.  860.  Where  the  members  agree  to 
be  bound  by  after-adopted  by-laws  and  a  by- 
Jaw  is  thereafter  adopted  declaring  that  the 
certificate  of  any  member  engaging  in  the 
retail  sale  of  intoxicants  shall  thereupon  be- 
come null  and  void,  one  admitted  prior  to  the 
adoption  of  the  by-law  engaging  in  the  pro- 
hilited  occupation  is  not  entitled  to  notice 
of  suspension.  Strang  v.  Camden  Lodge,  A. 
O.  U.  W.  [N.  J.  Law]  64  A.  93.  Where  by-law 
provided  that  certificate  should  be  void  and 
that  all  benefits  thereunder  sliould  be  for- 
feited in  case  the  member  committed  suicide, 
held  that  it  was  not  necessary  for  the  asso- 
ciation to  declare  a  forfeiture  in  such  case 
or  to  offer  to  return  the  premiums.  Tiscli  v. 
Protected  Home  Circle,  72  Ohio  St.  233,  74 
N.  E.  188.  By-law  held  to  operate  as  suspen- 
sion of  member  for  nonpayment  of  assess- 
ment on  or  before  a  certain  date  without  any 
action  on  the  part  of  the  lodge.  Beeman  v. 
Supreme  Lodge,  Shield  of  Honor,  29  Pa.  Su- 
per. Ct.  387,  afd.  [Pa.]  64  A.  792.  Where  a  cer- 
tificate declared  that  the  contract  of  insur- 
ance should  be  null  and  void  for  false  state- 
ments in  the  application,  the  society  to  avail 
Itself  of  the  defense  is  not  required  to 
rescind  the  contract  on  discovery  of  false 
statements    after   the   death    of   the    member. 

7  Curr.  L. — 113. 


O.  U.  W.,  96  Minn. 


Taylor  v.  Grand  Lodge  A. 
441,  105  N.  W.  408. 

Held  not  self-executing:  A  by-law  provid- 
ing that  members  three  monttis  in  arrears 
are  suspended  in  the  meeting  next  following 
and  that  if  they  are  six  months  in  arrears 
they  are  expelled  without  further  action  of 
the  guild,  as  to  those  three  months  in  arrears. 
Plattdeutsche  Grot  Gilde  v.  Ross.  117  111.  App. 
247.  A  by-law  merely  providing  that  no 
person  shall  be  admitted  or  retained  in  mem- 
I^ership  who  is  engaged  in  a  certain  occupa- 
tion. Insurance  of  member  engaged  in  liquor 
selling  at  time  of  admission  held  not  avoided 
by  subsequent  by-laws.  Grand  Lodge  A.  O. 
U.  W.  v.  Haddock,  72  Kan.  35,  82  P.  583. 
Certificate  and  by-laws  construed  together 
held  to  contemplate  an  actual  forfeiture  for 
nonpayment  of  an  assessment  when  due. 
United  States  Indemnity  Soc.  v.  Griggs,  118 
111.  App.  577.  A  provision  in  the  constitution 
and  by-laws  that  a  member  not  remitting 
hic!  assessments  within  a  specified  time  shall 
forfeit  his  claim  to  membership  held  not  self- 
executing,  but  to  require  affirmative  action  of 
the  society  declaring  a  forfeiture.  Soehner 
V.  Grand  Lodge  of  Order  of  Sons  of  Herman 
[Neb.]    104   N.  W.   871. 

21.  Kidder  v.  Supreme  Commandery  Unit- 
ed Order  of  Golden  Cross  [Mass.]  78  N.  B. 
469. 

22.  Inactivity  for  more  than  two  years  by 
an  infant  beneficiary  and  her  mother  after 
notice  of  forfeiture  for  nonpayment  by  mem- 
ber while  insane  held  fatal  to  rights  of 
beneficiary.  Sheridan  v.  Modern  Woodmen 
of  America  [Wash.]   87  P.  127. 

23.  Clause  rendering  certificate  incontest- 
able after  two  years  held  to  bar  defense  of 
suicide.  Mutual  Protective  League  v.  Mc- 
Kee,  122  111.  App.  376.  Suicide  held  not  a 
violation  of  tlie  constitution  within  meaning 
of  saving   clause.      Id. 

24.  Incontestable  clause  held  not  to  bar 
the  right  to  limit  the  amount  recoverable  in 
case  of  suicide,  wliere  power  was  reserved  to 
change  the  contract.  Fraternal  Union  of 
America  v.  Zeigler  [Ala.]   39  So.  751. 

25.  Rewitzer  v.  Switchmen's  Union,  98  N. 
Y.   S.   974. 
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tain  their  validity  after  forfeiture,  as  declared  by  the  terms  thereof  for  nonpay- 
ment of  premiums,  is  inapplicable  to  fraternal  societies."® 

A  rule  of  a  railway  relief  association  that  the  bringing  of  suit  for  damages 
arising  from  or  growing  out  of  injury  or  death  of  a  member  shall  operate  ipso  facto 
to  forfeit  all  benefits  under  the  relief  certificate  is  binding  on  the  beneficiary.^' 
By  statute  in  some  states  the  fact  that  the  member  has  accepted  benefits  from  the 
association  does  not  preclude  him  from  thereafter  suing  the  railroad  company.-* 
{■  (§5)  ^-  Waiver,  estoppel,  and  reinstatement. — Any  course  of  conduct  on 
the  part  of  the  association  leading  the  member  to  rest  on  the  well  founded  belief 
that  a  strict  performance  of  conditions  will  not  be  insisted  on  precludes  it  from 
thereafter  insisting  on  a  forfeiture  for  failure  to  strictly  perform. ^^  So  too,  if  with 
knowledge  of  the  facts  by  reason  of  which  it  is  entitled  to  claim  a  forfeiture  the 
association  continues  to  treat  the  certificate  as  in  force,  or  does  any  act  inconsistent 
with  an  intent  to  insist  upon  a  forfeiture,  the  forfeiture  is  waived.^"  Thus  the  ac- 
ceptance of  an  assessment  by  the  association  is  a  waiver  of  all  former  grounds  of 
forfeiture  known  to  it/^  but  this  rule  does  not  of  course  apply  where  the  member 


26.  Fraternal  society  held  exempt  from 
Rev.  St.  1899,  §  7897,  under  Laws  1897,  p.  132. 
"Wcsterman  v.  Supreme  Lodge  K.  P.,  196  Mo. 
670.   94  S.   W.   470. 

27.  Unsuccessful  suit  for  damages  for  the 
death  of  a  member  of  a  railway  relief  asso- 
ciation held  a  forfeiture  of  benefits  under 
the  certificate.  Walters  v.  Chicago,  etc.,  R. 
Co.  [Neb.]  104  N.  W.  1066.  In  such  case,  con- 
sequences of  suing  railroad  company  for 
damages  before  bringing  suit  on  the  certifi- 
cate are  to  be  determined  by  the  terms  of 
the  contract,  and  not  by  rules  of  law  relating 
to  election   of  remedies.     Id. 

28.  Code  §  2071,  as  amended  by  Acts  27th 
Assem.,  p.  33,  c.  49,  providing  that  no  con- 
tract of  insurance,  relief,  or  indemnity  en- 
tered into  between  employe  injured  and  rail- 
road company  or  any  other  person  or  asso- 
ciation acting  for  it,  before  such  injury 
occurred,  shall  be  a  defense  to  an  action 
against  railroad  company  for  death  or  in- 
Jury  of  employe  due  to  negligence  of  agents 
or  fellow-servants,  is  constitutional.  Mc- 
Guire  v.  Chicago,  etc.,  R.  Co.  [Iowa]  108  N. 
W.    902. 

29.  Delivery  of  certificate  while  insured 
was  not  in  good  health  held  waiver  of  pro- 
vision that  it  should  not  take  effect  unless 
delivered  while  he  was  in  good  health.  Sov- 
ereign Camp  Woodmen  of  the  World  v. 
Carrington  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
397,  90  S.  W.  921.  By-laws  relating  to  pay- 
ment of  assessments  held  waived  by  conduct 
of  local  lodge  in  agreeing  to  loan  member 
amount    of    four    assessments.      Johanson    v. 

■  Grand  Lodge  A.  O.  U.  W.  [Utah]  86  P.  494. 
Society  held  not  estopped  to  enforce  a  for- 
feiture for  nonpayment  of  assessments  when 
due.  Moore  v.  Supreme  Assembly  of  Royal 
Society  of  Good  Fellows  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  654,  93  S.  W.  1077.  Evidence 
held  insufficient  to  show  waiver  by  society  of 
nonpayment  of  assessments  due  at  the  time 
of  the  death  of  the  member.  United  Moderns 
V.  Rathbun,  104  Va.  736,  52  S.  E.  552.  Where 
the  contract  provides  for  a  forfeiture  for 
nonpayment  of  assessments  by  a  certain  date 
in  the  month  and  reserves  to  the  society  the 
option  of  reinstating  delinquent  members,  a 


custom  of  receiving  assessments  after  due 
without  requiring  formal  reinstatement  is 
a  waiver  of  the  forfeiture.  United  States 
Indemnity  Soc.  v.  Griggs,  118  111.  App.  577. 
Society  held  liable  for  an  injury  received 
while  member  was  in  arrears  for  assess- 
ments, it  having,  by  its  conduct  in  receiving 
delinquent  payments  prior  to  such  accident 
without  objection,  without  requiring  appli- 
cation for  reinstatement  or  certificate  of  good 
health,  and  without  any  action  by  secretary 
or  board  of  directors  exercising  option  in 
regard  to  reinstatement,  led  him  to  believe 
that  it  would  not  insist  upon  express  letter 
of  contract  and  enforce  forfeiture.  Id.  A 
single  instance  of  violation  of  the  by-laws 
of  a  society  by  a  local  lodge  officer  in  the 
course  of  his  dealing  with  members  or  bene- 
ficiaries is  insufficient  to  establish  a  custom 
binding  on  the  society.  Agreement  of  local 
lodge  officer  to  notify  mother  of  infant  bene- 
ficiary of  assessments  to  be  paid  held  not 
binding  on  society.  Sheridan  v.  Modern 
Woodmen    of    America    [Wash.]     87    P.     127. 

30.  Where  a  chief  officer  was  present  at 
the  initiation  of  a  member  and  v/as  then  ap- 
prised of  the  member's  age  being  in  excess 
of  the  society's  age  limit,  but  thereafter  both 
the  local  and  grand  lodges  treated  the  mem- 
ber as  such  and  accepted  and  retained  his 
dues,  the  forfeiture  of  his  rights  which  might 
otherwise  have  been  insisted  on  was  waived. 
Plattdeutsche  Grot  Glide  v.  Ross,  117  111. 
App.  247.  Making  an  assessment  against  a 
member  is  a  waiver  of  failure  to  pay  past  due 
assessments.  Soehner  v.  Grand  Lodge  of 
Order  of  Sons  of  Herman  [Neb.]  104  N.  W. 
871. 

31.  Provision  for  forfeiture  for  engaging 
in  m.ore  hazardous  occupation.  Brotherhood 
of  Pa'nters,  Decorators  &  Paperhangers  v. 
Moore.  36  Ind.  App.  580,  76  N.  B.  262.  For- 
feiture for  conviction  of  felony.  Pringle  v. 
Modern  Woodmen  of  America  [Neb.]  107  N. 
W.  756  For  failure  to  perform  conditions 
as"  to  pavment  of  dues  and  assessments. 
Rewitzer  v.  Switchmen's  Union,  98  N.  Y.  S. 
974.  Receipt  by  local  lodge  officer  of  past 
due  assessments  and  per  capita  tax  held  a 
waiver  of  a  by-law  providing  for  suspension 
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is  expressly  informed  at  the  time  that  the  payment  will  be  unavailing.^^  A  waiver 
of  a  condition  or  a  defense  will  not  be  implied  from  an  act  not  inconsistent  with  an 
intention  to  insist  thereon.^^  The  acts  relied  upon  to  constitute  a  waiver  must  be 
those  of  the  persons  whose  rights  are  to  be  affected  by  it,  or  of  some  one  duly  author- 
ized to  act  for  them.^*  Local  lodges^^  and  their  officers  are  regarded  as  the  agents 
of  the  supreme  body  in  the  performance  of  all  duties  which  the  laws  of  the  order 
require  them  to  perform  as  between  the  members  and  the  supreme  body.^"  The  con- 
stitution being  a  part  of  the  contract,  members  are  chargeable  with  notice  of  limi- 
tations therein  on  the  authority  of  the  association's  officers  and  agents"^  and  of  sub- 


of  a  member  in  arrears  more  than  30  days. 
Soehner  v.  Grand  Lodge  of  Order  of  Sons  of 
Herman    [Neb.]    104   N.   W.    871. 

32.  Acceptance  by  scribe  of  subordinate 
lodge  of  subsequent  assessment  held  not  a 
waiver  of  riglit  to  interpose  violation  of  rule 
against  attempted  suicide  as  a  defense  to 
certificate  where  person  making  payment 
was  at  the  time  expressly  informed  that  such 
paj^ment  would  be  unavailing  because  su- 
preme lodge  would  not  accept  the  money. 
Supreme  Tribe  of  Ben  Hur  v.  Miller,  122  111. 
App.  489.     ' 

33.  Retention  of  membership  fee  held  not 
a  waiver  of  riglit  to  insist  on  initiation  as 
condition  precedent  to  liability  on  certificate, 
where  constitution  provided  that  fee  should 
be  forfeited  if  applicant  did  not  report  for 
initiation  within  a  specified  time.  DriscoU  v. 
Modern  Brotherhood  of  America  [Neb.]  109 
N.  W.  158.  Defense  of  suicide  held  not 
waived  by  furnishing  blank  proofs  of  loss 
with  knowledge  of  facts,  though  beneficiary 
thereafter  went  to  expense  in  furnishing 
proofs,  where  beneficiary  was  expressly  in- 
formed that  association  did  not  thereby 
waive  any  of  its  rights.  Tuttle  v.  Iowa  State 
Traveling  Men's  Ass'n  [Iowa]  104  N.  W.  1131. 
A  mere  suggestion  by  letter  in  a  friendly 
spirit  of  the  advisability  of  employment  pf 
counsel  by  the  beneficiary  when  advising  her 
of  nonliability  cannot  be  considered  as  a 
waiver  of  the  right  of  the  society  to  avail 
itself  of  a  material  misrepresentation  as  to 
the  age  of  the  applicant.  Taylor  v.  Grand 
Lodge  A.  O.  U.  W.,  96  Minn.  441,  105  N.  W. 
408.  Where  an  entry  on  a  prohibited  occupa- 
tion avoids  the  insurance  only  as  to  any 
claim  growing  out  of  or  made  on  account  of 
death  directly  traceable  to  such  employment, 
acceptance  of  dues  and  assessments  with 
knowledge  of  the  member  being  so  engaged 
does  not  waive  the  forfeiture.  Modern  Wood- 
men of  America  v.  Talbot  [Neb.]  107  N.  W. 
790;  Abell  v.  Modern  Woodmen  of  America, 
96  Minn.  494,  105  N.  W.  65.  Same  considera- 
tion remains  for  the  member  so  engaged  to 
pay  dues  and  assessments  as  would  have 
existed  had  the  insured  not  engaged  in  the 
employment.  Modern  Woodmen  of  America 
v.  Talbot  [Neb.]  107  N.  W.  790.  Where  the 
laws  provide  for  reinstatement  by  merely 
paying  assessments  within  30  days  after  due, 
together  with  a  fine  for  the  delinquency,  the 
receipt  and  acceptance  of  delinquent  assess- 
ments within  the  30  days  has  no  tendency 
to  establish  a  waiver  of  forfeiture  (Order  of 
Golden  Cross  v.  Bernard,  26  App.  D.  C.  169), 
nor  has  the  failure  of  the  local  officer  to 
notify  the  supreme  body  of  the  failure  to 
pay    assessments    when    due    such    tendency 


where    reinstatement    has    occurred    by    pay- 
ment within  the  30  days  allowed   (Id.). 

34.  DrisGoll  v.  Modern  Brotherhood  of 
America  [Neb.]  109  N.  W.  158.  Failure  of 
camp  physician  to'examine  member  before  is- 
suing health  certificate  held  not  a  waiver 
of  provision  requiring  such  examination,  he 
not  being  an  agent  of  the  association  with 
authority  to  manage  its  business  affairs  but 
the  agent  of  the  member  in  making  tlie 
certificate.  Warner  v.  Modern  Woodmen  of 
America    [Mo.    App.]    96    S.    W.    222. 

35.  Where  the  local  lodge  is  required  to 
make  collections  and  has  power  to  annul 
membership  for  nonpayment  of  dues  and 
make  reinstatements  on  application  therefor, 
a  waiver  of  nonpayment  of  assessments  by 
the  local  lodge  is  binding  on  the  supreme 
body.  Johanson  v.  Grand  Lodge  A.  O.  U.  W. 
[Utah]    86    P.    494. 

33.  Local  officer's  acceptance  of  amount  of 
member's  delinquency  held  a  waiver  of  for- 
feiture. Court  of  Honor  v.  Dinger  [111.]  77 
N.  E.  557.  Where  the  constitution  and  policy 
issued  make  it  the  duty  of  a  member  to  pay 
dues  and  assessments  to  a  local  secretary, 
who  remits  to  an  officer  of  the  higher  body 
and  who  returns  a  receipt  to  be  read  in 
lodge,  the  local  secretary  is  agent  of  the 
higher  body  in  receiving  dues  and  assess- 
ments. Soehner  v.  Grand  Lodge  of  Order  of 
Sons  of  Herman  [Neb.]  104  N.  W.  871.  The 
authority  of  a  local  lodge  officer  as  to  his 
power  to  bind  the  supreme  body  is  to  be 
determined  by  the  actual  power  and  author- 
ity conferred  on  him  rather  than  by  the 
name  given  him  or  the  restrictions  contained 
in  the  regulations  of  the  order,  if  such  regu- 
lations are  contrary  to  the  actual  power 
which  he  possesses.  Sovereign  Camp  Wood- 
men of  the  World  v.  Carrington  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  397.  90  S.  W.  921. 
A  local  camp  clerk  charged  with  the  duty  of 
delivering  certificates,  and  invested  with  dis- 
cretionary powers  with  respect  thereto,  held 
to  have  authority  to  waive  provisions  re- 
quiring delivery  of  certificate  while  insured 
was  in  good  health.  Id.  Delivery  to  bene- 
ficiary, who  knew  nothing  of  by-laws  and 
was  not  chargeable  with  notice  thereof,  but 
believed  that  he  had  the  authority  which  he 
held  himself  out  as  having,  and  receipt  of 
premium  from  her  in  behalf  of  member,  held 
waiver.      Id. 

37.  Driscoll  v.  Modern  Brotherhood  of 
America  [Neb.]  109  N.  W.  158.  Where  the 
constitution  required  initiation  as  a  condition 
precedent  to  delivery  of  the  certificate,  un- 
authorized delivery  by  a  subordinate  lodge 
officer  held  not  to  operate  as  a  waiver  of 
the   condition.      Id.     Constitutional   authority 
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ordinate  lodges/^  and  are  bound  thereby.  In  respect  to  matters  in  which  the 
officers  of  the  local  lodge  are  the  agents  of  the  supreme  body,  their  knowledge  is 
deemed  to  be  its  knowledge,^®  and  this  being  the  case,  the  continued  collection  of 
dues  and  assessments  from  a  member  who  has  forfeited  his  certificate,  after,  knowl- 
edge of  such  forfeiture  by  its  officers  or  agents  intrusted  with  the  duty  of  making 
assessments,  is  a  waiver  of  the  forfeiture  regardless  of  any  restrictions  or  limitations 
in  the  contract  on  the  authority  of  such  persons  to  make  such  waivers,  it  being  pre- 
sumed that  such  knowledge  was  communicated  to  those  having  such  authority.*** 
The  Iowa  statute  imputing  to  the  agents  of  life  insurance  companies  knowledge  of 
facts  in  regard  to  the  habits  of  the  insured  within  the  general  knowledge  of  the 
community  where  they  reside  does  not  apply  to  the  agents  of  fraternal  benefit  asso- 
ciations.*^ An  agent  cannot  ratify  his  own  unauthorized  acts.*-  A  provision  for- 
bidding waiver  by  subordinates  does  not  militate  against  their  conduct  raising  an 
estoppel.*^  W^iere  the  facts  are  equally  known  to  both  parties,  there  can  be  no  es- 
toppel.** Neither  party  can  be  estopped  from  showing  that  a  provision  of  the  con- 
tract is  void  under  the  statute.*^     The  failure  of  the  association  to  promptly  return 


of  secretary  of  subordinate  lodge  to  receive 
payment  of  assessments  from  members  held 
not  to  give  him  authority  to  receive  such 
payment  from  nonmembers  so  that  his  act 
in  doing  so  did  not  amount  to  a  waiver  of 
constitutional  provision  that  initiation  should 
be  a  condition  precedent  to  membership, 
where  it  did  not  appear  that  payments  were 
brought  to  knowledge  of  supreme  lodge,  and 
it  was  shown  that  when  two  of  them  were 
brought  to  notice  of  supreme  secretary  he 
at  once  repudiated  them.  Id.  A  member  is 
bound  to  know  the  limits  of  the  powers  of 
officers  of  a  society  set  forth  in  the  laws 
of  the  society,  and  hence  their  acts  in  allow- 
ing payment  of  assessments  after  the  time 
fixed  by  the  laws  of  the  order  could  not 
operate,  either  by  waiver  or  estoppel,  to  pre- 
vent society  from  setting  up  defense  that 
payment  was  not  made  on  time.  Coughlin 
V.  Knights  of  Columbus  [Conn.]  64  A.  223. 
Belief  on  the  part  of  a  member  that  his  vio- 
lation of  a  law  of  the  society  is  justified  by 
conduct  of  the  society's  officers  does  not 
prevent  the  operation  of  the  law.  Id.  Where 
constitution  prohibited  any  officer  from  waiv- 
ing any  provision  of  the  laws,  held  that  fact 
that  recorder  of  local  lodge,  after  death  of 
member  whose  failure  to  pay  assessment  had 
resulted  in  his  suspension,  mailed  death  no- 
tice to  supreme  body  reciting  that  he  died 
"while  a  member  in  good  standing,"  was  not 
a  waiver  of  right  of  order  to  claim  forfeit- 
ure Schoeler  v.  Grand  Lodge  A.  O.  U.  W., 
110  App.   Div.   456,  96  N.  T.   S.    108S. 

38.  Local  council  held  to  have  no  author- 
ity to  waive  provisions  as  to  payment  of 
assessments.  Coughlin  v.  Knights  of  Co- 
lumbus   [Conn.]    64    A.    223. 

3!).  Knowledge  of  subordinate  lodge  as  to 
member's  age  held  knowledge  of  supreme 
body.  Plattdeutsche  Grot  Gilde  v.  Ross,  117 
111.  App.  247.  Financial  officers  of  local  union 
held  agents  of  parent  organization  so  that 
their  knowledge  that  member  was  engaged 
in  more  hazardous  occupation  was  its  knowl- 
edge. Brotherhood  of  Painters,  Decorators 
it  Paperhangers  v.  Moore,  36  Ind.  App.  580, 
76  N.  E.   262. 

40.  Presumed  that  agent  has  performed 
duty    to    make    such    communication    except 


when,  in  extreme  cases,  it  is  shown  that  the 
agent,  with  the  knowledge  of  the  opposite 
party,  has  repudiated  his  agency  or  has  act- 
ed fraudulently  under  such  circumstances 
as  to  apprise  the  latter  that  the  communi- 
cation has  not  been  and  probably  will  not  be 
made,  or  it  is  the  intent  of  the  adverse 
party  that  it  shall  not  be  made  or  he  is  in 
some  way  implicated  with  the  default  of  the 
agent.  Pringle  v.  Modern  Woodmen  of  Amer- 
ica [Neb.]  107  N.  W.  756.  In  the  absence  of 
evidence  bringing  the  case  vi^ithin  the  ex- 
ception to  the  rule,  held  that  it  would  be 
presumed  that  local  camp  clerk  having 
knowledge  of  the  conviction  of  a  member  of 
felony  seasonably  communicated  the  fact  to 
the  society,  so  that  subsequent  collection  of 
assessments  and  their  acceptance  and  reten- 
tion by  head  camp  without  objection,  was 
waiver  of  forfeiture.     Id. 

41.  Such  associations  are  expressly  ex- 
empted from  operation  of  Code,  §  1811,  by 
§  1825.  Knapp  v.  Brotherhood  of  American 
Yeomen,  128  Iowa,  566,  105  N.  W.  63.  Gen- 
eral knowledge  as  to  intemperate  habits  held 
not    imputed    to    local    soliciting    agent.      Id. 

42.  Can  be  no  question  of  ratification 
where  acts  relied  on  to  constitute  it  are 
unauthorized  acts  of  same  ag-ent  whose  acts 
are  sought  to  be  ratified.  Driscoll  v.  Modern 
Brotherhood  of  America  [Neb.]  109  N.  W.  158. 

43.  Waiver  and  estoppel  distinguished. 
Wandell  v.  Mystic  Toilers  [Iowa]  105  N.  W. 
448. 

41.  Requiring  the  furnishing  of  proofs  of 
death,  the  appointment  of  a  guardian  of  an 
infant  beneficiary,  and  the  incurring  of  ex- 
pense incident  to  a  meeting  with  an  officer 
of  a  fraternal  order,  does  not  estop  it  to 
defend  an  action  on  the  policy  on  the  ground 
that  the  cause  of  death  was  such  that  lia- 
bility therefor  was  specially  excepted,  where 
knowledge  of  the  facts  is  not  denied  by  those 
asserting  the  estoppel  and  no  charge  i-s  made 
that  they  were  misled  by  the  conduct  of  the 
insurer.  Knights  &  Ladies  of  Columbia  v. 
Shoaf    [Ind.]    77   N.    E.    738. 

45.  Beneficiary  under  a  certificate  issued 
by  a  foreign  society,  not  confined  to  the  same 
classes  of  eligible  beneficiaries  as  domestic 
societies  and   therefore  deprived   of   the    ex- 
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assessments  upon  learning,  after  the  death  of  the  insured,  of  the  fact  that  they 
were  paid  too  late,  does  not  operate  to  reinstate  the  contract  on  which  all  liability 
had  ceased  at  the  time  of  the  member's  death  by  reason  of  the  failure  to  make  pay- 
ments on  time.^^  "Wliere  an  applicant  in  good  faith  makes  truthful  answers  to 
questions  in  the  application,  but  owing  to  the  fraud,  mistake,  or  negligence  of  the 
agent  or  medical  examiner  of  the  insurer  they  are  incorrectly  transcribed,  the  in- 
surer is  estopped  to  assert  their  falsity.*''  Where  a  beneficiary  certificate  is  obtained 
by  actual  fraud  of  the  applicant,  the  society  is  not  required  to  return  what  it  has  re- 
ceived for  assessments  as  a  condition  of  availing  itself  of  the  right  to  elect  to  treat 
the  contract  as  void  ab  initio,^®  but  where  it,  nevertlieless,  on  discovering  a  ground 
for  treating  the  contract  as  void  ab  initio  voluntarily  offers  to  return  the  amount 
of  assessments  paid,  this  in  itself  is  sufficient  to  show  that  there  was  no  intention  to 
waive  the  forfeiture.*®  A  member  may  waive  his  right  to  benefits  by  acts  and  con- 
duct showing  an  intention  to  relinquish  such  right.^° 

Reinstatement.^^ — A  member  expelled  from  a  society  during  the  interim  be- 
tween the  expiration  of  its  old  charter  and  the  granting  of  a  new  one  cannot  be 
denied  admission  into  the  new  society  created  b}^  the  renewal  of  the  charter.^-  Pay- 
ment of  arrearages'^  and  the  procuring  of  a  certificate  of  good  health^*  are  generally 
made  conditions  precedent  to  the  reinstatement  of  a  suspended  member.  When  a 
suspended  member  has  in  good  faith  complied  with  every  condition  entitling  him 
to  reinstatement,  subsequent  sickness  is  not  ground  for  refusing  reinstatement.^^ 
The  right  to  reinstatement  is  personal  to  the  member.^"  Money  paid  after  the  death 
of  a  member  on  account  of  assessments  can  have  no  effect  on  his  suspension  or  re- 
instatement or  his  standing  in  the  order  at  the  time  of  his  death. ^^  Proceedings  to 
compel  reinstatement  are  not  essential  to  maintain  membership  after  an  illegal  ex- 


emption of  domestic  societies  from  tlie  Mis- 
soviri  statute  restricting-  suicide  as  a  defense, 
held  not  estopped  to  set  up  that  fact  and  to 
contend  that  under  sucli  statute  suicide  -was 
not  a  defense  because  member  obtained  in- 
surance at  reduced  rates,  etc.  Dennis  v. 
Modern  Brotherhood  [Mo.  App.]  95  S.  W.  967. 
40.  Moore  v.  Supreme  Assembly  of  Royal 
Soc.  of  Good  Fellows  [Tex.  Civ.  App.]  15  Tex. 
Ct.   Rep.    654,    93    S.    W.    1077. 

47.  This  rule  is  applicable  to  fraternal  so- 
cieties where  the  applicant  is  not  a  member 
until  after  the  making  of  his  application. 
Lyon  V.  United  Moderns,  148  Cal.  470,  83  P. 
804.  Insured  is  not  responsible  for  omission 
or  neglect  of  ag-ent  of  company  unless  he  has 
actual  knowledg-e  of  fact  that  answer  has 
been   imperfectly  or  incorrectly  written.     Id. 

48,  49.  Taylor  v.  Grand  Lodge  A.  O.  U.  W., 
«6  Minn.  441.  105  N.  W.   408. 

50.  Waiver  is  not,  in  the  proper  sense,  a 
species  of  estoppel  unless  the  conduct  of  one 
sarty  has  induced  the  other  to  take  such  a 
position  that  he  will  be  injured  if  the  first 
be  permitted  to  repudiate  his  acts.  Dary  v. 
Providence  Police  Ass'n,  27  R.  I.  377,  62  A. 
513.  Right  to  sick  benefits  held  not  waived, 
under  the  circumstances,  by  failure  to  make 
claims  therefor.     Id. 

51.  See  5  C.  L.   1533. 

52.  Member  held  entitled  to  mandamus  to 
compel  recognition  of  rights.  TTnited  Broth- 
ers V.  Williams    [Ga.]    54  S.   E.   907. 

53.  Warner  v.  Modern  Woodmen  of  Amer- 
ica [Mo.  App.]  96  S.  W.  222.  Verdict  held 
properly  directed  for  defendant  on  issue  of 
reinstatement.     Id.     Where  one   by-law  pro- 


vides for  reinstatement  of  a  member  by  mere, 
payment  of  arrearages  within  30  days  and 
another  for  reinstatement  after  three  months 
by  a  vote  of  the  society,  a  liberal  construc- 
tion of  the  by-laws  permits  a  reinstatement 
of  a  member  in  arrears  at  any  time  within 
three  months  by  paying  arrearages,  wfhen 
the  money  is  accepted  without  a  vote  of  the 
lodge.  Soehner  v.  Grand  Lodge  of  Order  of 
Sons   of  Herman    [Neb.]    104  N.  W.   871. 

54.  The  words  "good  health,"  when  ap- 
plied to  a  human  being,  mean  that  the  per- 
son said  to  be  in  good  health  is  in  a  reason- 
ably good  state  of  health,  and  that  he  is 
free  from  any  disease  or  Illness  that  tends 
seriously  or  permanently  to  weaken  or  im- 
pair the  constitution.  Court  of  Honor  v. 
Dinger,  221  111.  176,  77  N.  E.  557.  One  suf- 
fering   with    chronic    laryngitis    may    never- 

'theless  be  in  reasonably  good  health.  Id. 
Where  by-laws  required  certificate  of  good 
health  from  camp  physician  after  medical 
examination  by  him,  held  that  there  was  no 
reinstatement  where  physician  furnished  cer- 
tificate without  any  examination.  Warner  v. 
Modern  Woodmen  of  America  [Mo.  App.]  96 
S.  W.  222. 

55.  Warner  v.  Modern  Woodmen  of  Amer- 
ica  [Mo.]    96   S.   W.    222. 

56.  Executors  of  member  held  not  entitled 
to  exercise  absolute  right  decedent  had  at 
time  of  his  death  to  pay  delinquent  assess- 
ment and  be  reinstated.  Order  of  Golden 
Cross  v.   Bernard,    26   App.   D.   C.    169. 

57.  Admission  of  receipt  showing  payment 
of  assessment  two  days  after  death  of  mem- 
ber  held   not   cause    for   reversal.      Court    of 
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pulsion.^'  Equity  has  jurisdiction  of  a  bill  to  compel  the  reinstatement  of  a  mem- 
ber wrongfully  expelled  from  a  voluntary  association  when  such  remedies  as  are 
available  within  the  society  have  been  exhausted.^** 

§  6.  The  beneficiary. ^^ — In  case  the  statute  or  the  laws  of  the  order  provide 
that  only  persons  belonging  to  certain  specified  classes  may  be  beneficiaries,  a  desig- 
nation of  a  beneficiary  not  within  such  classes  is  void/^  but  one  not  eligible  as  a 
beneficiary  may  be  named  as  trustee  for  a  person  who  is,  the  latter  being  regarded 
as  the  re?>l  beneficiary  in  such  case.^^  Among  those  commonly  made  eligible  are 
"dependents/'^^  "heirs,"®*  "members  of  the  family,"®^  and  "'relatives."'^®     The  bene- 


Honor  v.   Ding-er,    221    lU.    176,    77   N.   E.   557. 

58.  Plattdeutsche  Grot  Gilde  v.  Ross,  117 
111.    App.    247. 

59.  Mesisco  v.  Giuliano,  190  Mass.  352,  76 
^r.  B.  907.  Court  of  law  affords  no  adequate 
remedy  since  it  cannot  restore  him  to  mem- 
ber-shTj).      Id. 

60.  See  5  C.  L..   153  3,  et  seq. 

01.  Miller  v.  Prelle,  122  111.  App.  380;  Su- 
preme Lodg-e,  O.  M.  P.  V.  Dewey  [Mich.]  12 
Det.  Leg-.  N.  886,  106  N.  W.  140;  Dennis  v. 
Modern  Brotherhood  [Mo.  App.]  95  S.  W.  967. 
Designation  of  persons  not  within  classes 
named  by  Rev.  Civ.  Code  §  712.  Foss  v. 
Petterson  [S.  D.]  104  N.  W.  915.  Statute  of 
foreign  state  presumed  to  be  same  in  ab- 
sence of  provision  to  contrary.  Id.  Where 
power  is  reserved  to  bind  the  member  by 
subsequent  changes  in  the  contract  and  re- 
strictions are  thereafter  placed  on  the  nam- 
ing of  beneficiaries,  a  member  voluntarily 
designating  a  new  beneficiary  after  the 
change  cannot  designate  a  beneficiary  not 
coiitemplated  by  the  contract  as  changed. 
Member  held  to  have  no  power  to  designate 
woman  unrelated  to  and  nondependent  on 
him,  though  she  would  have  been  eligible  at 
the  time  of  the  admission  of  the  member. 
Caldwell  v.  Grand  Lodge  of  United  Work- 
men,  148  Cal.  195,  82  P.  781. 

62.  Designation  of  ineligible  person  "as 
guardian"  of  grandchildren  who  were  eligi- 
ble held  valid  though  such  person  was  not 
then  or  thereafter  their  legal  guardian, 
grandchildren  alone  being  regarded  as  bene- 
ficiaries and  the  person  named  holding  the 
fund  in  trust  for  their  beuefit.  Mee  v.  Fay, 
190  Mass.  40,  76  N.  E.  229.  Parol  evidence 
held  admissible  to  show  why  member  caused 
insertion  of  such  person's  name.  Id.  Since 
property  is  held  for  grandchildren  in  fidu- 
ciary capacity,  they  are  not  entitled  to  its 
possession  and  their  regularly  appointed 
g-uardian  cannot  recover  it  in  an  action  at 
law,  but  remedy  is,  under  Rev.  Laws  c.  159. 
§  1,  to  have  trust  declared  and  defendant  as 
trustee  directed  to  execute  it.     Id. 

63.  Where  the  assistance  is  not  trivial  or 
casual  or  wholly  charitable,  but  is  substan- 
tial and  material,  and  the  obligation  to  fur- 
nish it,  although  perhaps  not  enforceable  in 
law,  nevertheless  rests  on  moral  and  equit- 
able grounds,  and  it  is  furnished,  not  gratui- 
tously, but  in  recognition  of  such  obligation, 
it  is  sufficient  to  render  the  beneficiary  a  de- 
pendent within  Rev:  Laws  c.  119,  §  6.  Wil- 
ber  V.  Supreme  Lodge  of  New  England  Order 
of  Protection  [Mass.]  78  N.  B.  445.  A  de- 
pendence founded  on  the  mere  whim  or  ca- 
price of  the  member  and  which  may  be  cast 
aside   by  him   with    impunity   is   insufflcient. 


Caldwell  v.  Grand  Lodge  of  United  Workmen, 
148   Cal.   195,   82  P.   781. 

Held  dependent:  Sister-in-law^.  Wilber  v. 
Supreme  Lodge  of  New  England  Order  of 
Protection  [Mass.]  78  N.  E.  445;  Erickson  v. 
Modern  Woodmen  of  America  [Wash.]  86 
P.   584. 

Held  not  to  be  dependent:  Stepson  grown 
and  married,  earning  a  good  salary  and  sav- 
ing money.  Morey  v.  Monk  [Ala.]  40  So.  411. 
Married  woman  unrelated  to  member,  and 
whom  he  promised  to  take  care  of  until  his 
death.  Caldwell  v.  Grand  Lodge  U.  W..  148 
Cal.  195,  82  P.  781.  One  living  with  member 
as  his  concubine  or  mistress.  Miller  v. 
Prelle,    122   111.    App.    380. 

64.  "Legal  heirs"  held  to  have  been  used 
in  its  popular  sense,  and  to  mean  all  persons 
designated  as  distributees  by  the  statutes  for 
the  distribution  of  tlie  property  of  intestates. 
Thomas  v.  Covert,  126  Wis.  593.  105  N.  W. 
922.  Held  to  include  widow,  under  Rev.  St. 
1898,  §  3935,  subd.  6.  Id.  Widow  held  heir, 
where  contract  was  governed  by  laws  of 
Ohio.  Burns  v.  Burns,  109  App.  Div.  98,  95 
N.  Y.  S.  797.  "Legal  representatives"  held  to 
mean  heirs,  where  designation  would  have 
been  invalid  had  words  been  given  their  pri- 
mary meaning.  In  re  Harton's  Estate,  213 
Pa.  499,  62  A.  1058.  Such  construction  held 
not  affected  by  fact  that  after  designation 
had  been  made  rules  were  changed  so  as  to 
include  executors  and  administrators  in  eli- 
gible classes.  Id.  "Legal  representatives" 
held  to  mean  "family  and  heirs,"  latter  being 
only  beneficiaries  who  could  be  lawfully  des- 
ignated when  it  was  issued,  and  rule  was 
not  changed  by  fact  that  law  was  subse- 
quently amended  so  as  to  permit  designa- 
tion of  executors  and  administrators. 
Knights  T.  &  M.  Aid  Ass'n  v.  Bleher,  3  Ohio 
N.  P.  (N.  S.)  673.  For  purpose  of  ascertain- 
ing who  are  the  heirs,  resort  must  be  had  to 
the  intestate  laws  of  the  state  under  which 
the  descent  is  cast.  Burke  v.  Modern  Wood- 
men [Cal.  App.]  84  P.  275.  After  they  have 
been  ascertained,  however,  they  take  under 
the  contract  and  not  by  virtue  of  the  stat- 
ute, and  hence  the  contract  must  be  looked 
to  to  determine  the  share  to  which  each  is 
entitled.  Id.  Where  certificate  was  paya- 
ble to  heirs  generally  without  naming  them, 
held  that  thev  shared  equally.  Id.  Heirs  as 
used  in  by-law  held  to  mean  persons  to 
whom  personalty  of  deceased  would  go  in 
case  of  intestacy,  among  whom  fund  should 
be  distributed  in  accordance  with  statute 
re°-ulating  distribution  of  personalty  of  in- 
testates. Dielmann  v.  Berka,  49  Misc.  486. 
97  N.  Y.  S.  1027.  Where  member  left  father 
and   widow,   latter    held    entitled   to    half   the 
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ficiary  is  sometimes  required  to  be  eligible  both  wlien  named  and  at  the  time  of  the 
member's  death.*'^  Where  classes  of  beneficiaries  are  made  eligible  in  a  particular 
order,  with  a  provision  that  in  case  of  a  designation  out  of  the  order  named  the 
aid  shall  be  rendered  to  the  family  or  relatives  who  are  heirs  at  law,  the  status  at 
the  time  of  the  member's  death  determines  the  right.®®  Changes  in  the  provisions 
as  to  who  may  be  designated  will  not  be  construed  as  retroactive  unless -they  so  pro- 
vide either  expressly  or  by  necessary  implication.®^  The  by-laws  sometimes  provide 
for  the  disposition  of  the  fund  in  case  there  is  no  valid  designation,  or  in  case  of 
the  death  of  one  or  more  of  the  named  beneficiaries.'^*^  A  provision  in  the  constitu- 
tion or  by-laws  limiting  the  eligibility  of  beneficiaries  may  be  waived  by  the  society^^ 
and  cannot  be  taken  advantage  of  by  third  persons.'^-  The  intention  of  the  member 
controls  in  determining  the  rights  of  beneficiaries  imder  a  certificate  where  the 
j)ower  of  appointment  within  the  eligible  classes  rests  exclusively  with  the  mem- 
ber.'^ "WHiere  everything  is  performed  which  is  required  by  the  society,  tliei'S  can- 
not be  a  lapse  of  tlie  fund  payable  on  the  death  of  a  member  except  the  beneficiary 
dies  or  is  otherwise  incapacitated  to  take.'^*  Provisions  as  to  the  manner  in  v.liich 
the  beneficiary  shall  be  designated  must  be  substantially  complied  with.'^     When  a 


benefit  in  view  of  Code  Civ.  Proc.  §  2732.  Id. 
C5.  A  relative  by  marriag-e,  as  a  step- 
fatlier,  is  not  a  member  of  the  family  when 
not  a  member  of  the  household  nor  main- 
taining- the  usual  family  relations.  Supreme 
Lodge,  O.  M.  P.  V.  Dewey  [Mich.]  12  Det. 
Leg-.   N.    886,    106   N.   W.    140. 

66.  On  the  death  of  a  spouse  without  issue 
of  the  marriage  tliereby  dissolved,  children 
of  the  decedent  by  a  former  marriage  lose 
tlieir  affinity  to  the  surviving  step-parent. 
Morey  V.  Monk  [Ala.]  40  So.  411.  Step-son 
held  not  a  relative  of  step-fatlier  in  such 
case.     Id. 

67.  Where  by-law,s  required  new  benefi- 
ciary to  be  eligible  "when  named"  and  mar- 
riage of  memljer  with  beneficiary  designated 
as  his  wife  was  void  because  he  already  had 
a  living  wife,  held  that  designation  was  void 
regardless  of  whether  fact  that  they  contin- 
ued to  live  together  after  death  of  lawful 
wife  constituted  a  valid  common-law  mar- 
riage. Miller  v.  Prelle,  122  111.  App.  380.  Un- 
der Illinois  statute  beneficiary  must  be  within 
eligible  classes  at  time  of  member's  death. 
Id. 

68.  Widow  of  member  held  entitled  to  pro- 
ceeds as  against  claim  of  fatlier  of  member 
designated  as  beneficiary  before  the  mar- 
riage. Larkin  v.  Knights  of  Columbus,  188 
Mass.  22,  73  N.  E.  850;  Davin  v.  Davin,  99  N. 
Y.    S.   1012. 

61).  See,  also,  §  5F,  ante.  Where  at  the 
time  a  creditor  was  named  as  beneficiary 
such  designation  was  lawful,  subsequent 
change  making  such  designation  unlawful 
held  not  to  affect  the  right  of  the  creditor 
to  recover.  Emmons  v.  Supreme  Conclave, 
I.  O.  H.   [Del.]    63  A.   871. 

70.  A  by-law  declaring  that  when  a  bene- 
ficiary died  before  the  member  the  share  of 
the  deceased,  in  the  absence  of  other  desig- 
nation, should  go-  to  the  surviving  bene- 
ficiaries equally  held  effective  to  defeat  the 
claim  of  a  widow  who  was  not  designated. 
Polhill  V.  Battle,  124  Ga.  Ill,  52  S.  E.  87. 
A  by-law  declaring  the  designation  of  bene- 
ficiary void  on  the  deatli  of  tlie  beneficiary 
and  providing  that  in  case  no   new  designa- 


tion is  made  payment  shall  be  made  to  per- 
sons designated  in  their  order  is  controlling 
in  such  cases.  Widow,  wlio  was  a  second 
wife,  held  entitled  to  fund  as  against  claims 
of  children  of  former  wife  where  designation 
as  beneficiary  was  not  changed  by  the  mem- 
ber after  her  death.  In  re  Rock's  Estate,  49 
Misc.  286,  99  N.  Y.  S.  157.  Where  a  by-law 
makes  the  benefit  payable  in  a  particular  or- 
der in  case  of  failure  to  designate  a  bene- 
ficiary or  tile  designation  of  an  unlawful  one, 
the  preferred  beneficiary,  under  tlie  by-law, 
has  a  direct  interest  in  tlie  contract  which 
he  is  entitled  to  enforce  when  the  beneficiary 
named  is  unlawful.  Husband  held  entitled 
to  enforce  payment  of  proceeds  of  policy  on 
wife's  life,  payable  to  her  step-father.  Su- 
preme Lodge  Order  of  Mutual  Protection  v. 
Dewey  [Mich.]  12  Det.  Leg.  N.  886,  106  N.  W. 
140. 

71.  Mutual  aid  society.  Alfsen  v.  Crouch, 
115   Tenn.   352,   89   S.   W.    329. 

72.  Alfsen  v.  Crouch,  115  Tenn.  352,  89  S. 
W.  329.  The  payment  of  an  invalid  certifi- 
cate does  not  confer  any  basis  in  equity  for 
third  persons  to  lay  claim  to  the  money. 
Father  of  member  who  was  original  bene- 
ficiary held  not  entitled  to  recover  from  al- 
leged illegally  substituted  beneficiary  amount 
paid  by  society.     Id. 

73.  Where  a  member  designated  his  two 
children  to  take  in  equal  parts  and  one  died, 
and  thereafter  the  member  continued  to  pay 
assessments  for  the  full  amount  without 
changing  the  certificate,  he  showed  his  inten- 
tion to  pass  the  whole  fund  to  the  survivor. 
Dennis  v.  Modern  Brotherhood  [Mo.  App.]  95 
S.  W.  967.  Mother  of  member  held  entitled 
to  proceeds  as  against  claim  of  widow.  Cos- 
ton    V.    Coston    [Mich.]    13    Det.    Leg.    N.    540, 

■108  N.  W.   736.    ' 

74.  "Death  of  joint  beneficiary  held  not 
ground  for  lapse  of  share  of  deceased.  Den- 
nis V.  Modern  Brotherhood  [Mo.  App.]  95  S. 
W.    967. 

75.  Provision  that  "name"  of  beneficiary 
should  be  recorded  and  indorsed  on  certificate 
held  substantially  complied  with  where  reg- 
istration  and  indorsement   stated    that   bene- 
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member  has  defective^  but  in  good  faith  sought  to  comply  with  the  law  as  to  desig- 
nation of  beneficiaries  and  has  made  every  effort  on  his  part  to  do  so,  equity  will 
interpose  to  effectuate  his  intention. '^^  A  designation  by  will  is  sufficient  when  the 
will  follows  the  policy. '^^  Wliether  the  testator  has  exercised  the  power'^^  and  who 
are  entitled  to  take  under  a  testamentary  designation  are  questions  of  intention  to 
be  determined  from  the  language  used  in  the  will.'^^  A  prohibition  in  the  contract 
of  the  right  to  designate  by  will  is  valid. ^^  Directory  provisions  requiring  designa- 
tion at  a  certain  time  and  place  may  be  waived  by  the  society.*^  The  laws  of  the 
state  where  the  society  is  organized  generally  govern  in  determining  the  eligibility 
of  beneficiaries.^"  Where,  however,  the  right  of  a  society  to  do  business  depends 
on  the  statutes  of  two  states,  one  where  it  is  organized  and  the  other  where  it  is  per- 
mitted to  do  business  as  a  foreign  corporation,  the  laW' s  of  the  latter  will  control,  in 
cases  originating  therein,  in  determining  who  may  be  made  beneficiaries.^^ 

In  the  absence  of  a  provision  to  the  contrary  in  the  contract,^*  the  beneficiary 
ordinarily  has  no  vested  interest  in  the  certificate  during  the  member's  lifetime,^-'^ 
and  hence  his  death  before  that  of  the  member  puts  an  end  to  his  interest.*^  The 
member  may  ordinarily  surrender  the  certificate^'^  or  change  the  beneficiaries  at  wilP® 


ficiary  was  such  person  as  member  shoulcl 
name  in  his  will.  Brooklyn  Trust  Co.  v. 
Seventh  Regiment  Veteran  &  Active  League, 
99  N.   Y.    S.   248. 

76.  Wife  of  member  held  entitled  to  ben- 
fits  as  designated  beneficiary,  though  never 
In  fact  designated  according  to  the  rules  of 
the  society.  St.  Louis  Police  Relief  Ass'n  v. 
Tierney,  116  Mo.  App.  447,  91  S.  W.  968. 

77.  Jacob  v.  Jacob's  Ex'r,  28  Ky.  L.  R.  327, 
89   S.  W.    246. 

78.  Will  bequeathing  specified  sum  to  be 
derived  from  testator's  life  insurance  held  to 
exercise  power  of  designation  conferred  by 
certificate  where  total  amount  of  insurance, 
including  certificate,  did  not  equal  such  sum. 
Jacob  v.  Jacob's  Ex'r.  28  Ky.  L.  R.  327,  89 
S.  W.   246. 

79.  Where  beneficiary  was  to  be  "as  pro- 
vided in  my  will,"  held  that  general  residu- 
ary legatee  was  entitled  to  the  money  though 
fund  was  not  specifically  mentioned.  Brook- 
lyn Trust  Co.  V.  Seventh  Regiment  Veteran 
&  Active  League,  99  N.  Y.  S.  248. 

80.  Not  contrary  to  public  policy.  Thomas 
v.   Covert,  126  Wis.   593,   105  N.  W.  922. 

81.  St.  Louis  Police  Relief  Ass'n  v.  Tier- 
ney„  116  Mo.  App.  447.  91  S.  W.  968.  Provi- 
sions of  constitution  requiring  member  to 
appear  at  the  office  of  the  association  be- 
tween certain  hours  on  the  third  day  after 
admission  and  designate  a  beneficiary,  and 
that  on  failing  to  make  a  designation  the 
fund  will  be  paid  to  his  heirs  at  law.  held 
directory  and  to  have  been  waived.     Id. 

82.  In  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  law  of  a  sister 
state  is  the  same  as  the  law  of  the  forum  in 
determining  the  legal  status  of  a  substituted 
beneficiary  in  a  contract  Issued  by  a  foreign 
fraternal  society.  Foss  v.  Petterson  [S.  D.] 
104   N.    W.    915. 

83.  Dennis  v.  Modern  Brotherhood  [Mo. 
App.]    95   S.  W.-967. 

84.  Where  the  contract  reserves  no  power 
to  change  the  beneficiary  except  with  his 
consent,  while  sui  juris,  the  beneficiary  takes 
a  vested  interest  which  is  not  divested  by 
his  death  prior  to  that  of  the  member.    Simms 


V.  Randall  [Tenn.]  96  S.  W.  971.  Proceeds 
held  to  pass  to  distributees  of  beneficiary 
predeceasing  member.  Id.  The  mere  pay- 
ment of  dues  and  assessments  by  a  benefi- 
ciary does  not,  in  the  absence  of  anything 
further,  give  him  a.  vested  interest  so  as  to 
prevent  a  change  without  his  consent.  Grand 
Lodge  A.  O.  U.  W.  v.  O'Malley,  114  Mo.  App. 
191.  89  S.  W.  68.  The  Missouri  statute  (Rev. 
St.  1899,  §  1417),  providing  that  payment  of 
dues  and  assessments  by  a  beneficiary  shall 
not  give  the  beneficiary  a  vested  interest  in 
the  certificate,  has  no  retrospective  operation. 
Id. 

85.  Wandell  v.  Mystic  Toilers  [Iowa]  105 
N.  W.  448;  Knights  of  Maccabees  v.  Sackett 
[Mont.]  86  P.  423.  A  change  in  the  law  can- 
not be  said  to  impair  the  contractual  rights 
of  the  beneficiary  CWesterman  v.  Supreme 
Lodge  K.  P.  [Mo.]  94  S.  W.  470).  nor  can  a 
change  in  the  constitution  and  by-laws  have 
such  effect  (Id.).  An  agreement  that  engage- 
ment in  a  prohibited  occupation  shall  work 
a  forfeiture  of  benefits  is  binding  on  the 
beneficiary.  Fraternal  Aid  Ass'n  v.  Hitch- 
cock, 121  111.  App.  402.  One  cannot  assail 
change  of  beneficiaries  on  ground  of  fraud, 
or,  where  his  rights  have  been  cut  off  by  a 
cancellation  of  the  original  certificate,  be- 
cause second  beneficiary  was  ineligiljle.  Alf- 
sen  V.  Crouch,  115  Tenn.  352.  89  S.  W.  329. 
In  order  to  make  a  prima  facie  case  in  an 
action  on  the  certificate,  the  beneficiary  is 
required  to  plead  performance  by  the  mem- 
ber. Grand  Lodge  A.  O.  U.  W.  v.  Hall  [Ind. 
App.]   76  N.   E.   1029. 

86.  Administrator  of  cobeneflciary  who 
predeceased  member  held  not  entitled  to 
maintain  action  against  society  to  recover 
on  certificate,  though  member  took  no  action 
toward  making  a  cnange  incident  to  the 
death  of  the  beneficiary.  Dennis  v.  Modern 
Brotherhood  [Mo.  App.]  96  S.  W.  967.  This 
is  true  in  Missouri  as  to  beneficiaries  under 
certificates  of  foreign  societies  not  entitled 
to  exemption  as  fraternal  societies  from  the 
operation  of  insurance  laws  applicable  to 
regular  life  companies.     Id. 

87.  May  do  so  on  any  ground  and  for  any 


7  Cur.  Law.        F17ATERNAL  BENEFIT  ASSOCIATIONS  S  G. 


1801 


(luring  his  lifetime,*^  provided  he  has  sufficient  mental  capacity  to  contract.^" 
Changes  must,  however,  be  made  in  the  manner  prescribed  by  the  laws  of  the  associa- 
tion/^ unless  compliance  therewith  is  waived''^  during  the  member's  lifetime.''^' 
Where  the  original  beneficiary  is  himself  to  blame  for  the  nonsurrender  of  the 
original  certificate,  he  cannot  contend  that  an  attempted  change  is  thereby  rendered 
invalid.^*  If  a  member  who  has  pursued  the  course  pointed  out  by  the  laws  of  the 
order,  and  has  done  all  in  his  power  to  effectuate  a  change,  dies  before  a  new  certifi- 
cate has  actually  been  issued,  equity  will  regard  the  change  as 'having  been  effectuat- 
ed.®^ A  beneficiary  who  has  paid  assessments  prior  to  a  valid  change  of  beneficiaries 
is  entitled  to  reimbursement  out  of  the  fund.^*^  A  designation  of  beneficiaries  valid 
when  made  ordinarily  remains  valid  until  changed  in  the  method  provided  by  the 
contract,®^  and  hence  an  attempted  change  which  is  ineffectual  for  any  reason  does 


reason  he  sees  fit,  and  when  surrendered  and 
canceled,  it  is  entirely  immaterial  to  the 
original  beneficiary  wliether  the  society  ever 
issued  another  or  to  whom  it  niade  payment 
of  the  proceeds  of  a  policy  issued  in  lieu  of 
the  original.  Alfsen  v.  Crouch,  115  Tenn. 
352,   89   S.  W.  329. 

88.  Wandell  v.  Mystic  Toilers  [Iowa]  105 
N.  W.  448;  Knights  of  Maccabees  of  the 
World  V.  Sackett  [Mont.]  86  P.  423.  Bene- 
ficiary of  certificate  payable  as  directed  by 
will  held  not  shown  to  have  been  changed  to 
designate  the  children  of  tlie  member.  Jacob 
V.  Jacob's  Ex'r,  28  Ky.  L..  R.  327,  89  S.  W.  24  6. 
.  89.  Since  interest  of  beneficiary  attaches 
instantly  upon  the  death  of  the  insured, 
change  must  have  been  effectuated  before 
that  time.  Knights  of  Maccabees  v.  Sackett 
[Mont.]  86  P.  423.  Where  insured  sent  appli- 
cation by  mail  but  it  was  not  reCeived  by 
association  until  six  hours  after  his  death, 
held  that  interest  of  original  beneficiary  was 
not  alfected.  Id.  Mail  was  his  agent  and 
he  took  the  risk  of  a  failure  to  deliver  prior 
to    his   death.      Id. 

90.  Insanity  of  a  member  at  time  of  at- 
tempted change  leaves  original  designation 
in  full  force.  Sovereign  Camp,  Woodmen  of 
the  World  v.  Wood,  114  Mo.  App.  471,  89 
S.  W.  891. 

91.  In  re  Harton's  Estate,  213  Pa.  499,  62 
A.  1058.  Where  no  change  was  made  in  ac- 
cordance with  by-laws  and  rules,  held  that 
attempted  change  by  naming  different  bene- 
ficiary in  will  was  invalid  and  did  not  affect 
rights  of  those  originally  named.  Burke  v. 
Modern  Woodmejj  [Cal.  App.]  84  P.  275.  A 
provision  in  a  bond  executed  by  a  member 
and  his  beneficiary  for  payment  of  the  money 
due  from  the  proceeds  of  the  insurance  held 
Inoperative  a.s  a  change  of  the  person  desig- 
nated to  receive  payment.  Algeo  v.  Fries,  27 
Pa.  Super.  Ct.  157.  Change  held  ineffectual 
where  declaration  made  to  procure  it  was 
signed  by  only  one  witness  instead  of  two 
as  required.  Abbott  v.  Supreme  Colony  Unit- 
ed Order  of  Pilgrim  Fathers,  190  Mass.  67. 
76  N.  E.  234.  Fact  that  two  witnesses  could 
not  be  procured  because  rule  of  hospital 
where  member  died  allowed  but  one  visitor 
a  day  to  a  patient  held  not  to  change  rule, 
It  not  appearing  that  the  necessity  for  two 
was  called  to  attention  of  hospital  authori- 
ties. Id.  Attempted  change  failing  to  stip- 
ulate for  a  waiver  of  rights  of  beneficiary, 
held  not  a  substantial  compliance  witli  con- 
stitutional    provision    requiring    such    waiv- 


er. Flowers  v.  Sovereign  Camp.  Wood- 
men of  the  World  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  311,  90  S.  W.  526.  Where  a 
change  can  be  made  under  a  lost  certificate 
only  by  an  actual  furnishing  of  proof  of  loss 
thereof  with  request  for  change,  the  mere 
mailing  of  the  request  and  proof  is  insuffi- 
cient. Death  of  member  prior  to  actual  re- 
ceipt of  request  and  proof  of  loss  of  certifi- 
cate held  to  render  attempted  change  ol 
beneficiary  unavailing.  Id.  Substantial  com- 
pliance is  sufficient.  Provisions  held  sub- 
stantially complied  with.  Grand  Lodge,  A.  O. 
U.  W.  v.  O'Malley,  114  Mo.  App.  191,  89  S.  W. 
68.  Affidavit  held  sufficient  application  for 
new  certificate.  Polish  National  Alliance  V. 
Nagrabski   [N.  J.  Eq.]    64  A.  471. 

92.  Since  laws  as  to  manner  of  change  are 
solely  for  society's  benefit,  strict  compliance 
therewith  may  be  waived  by  it.  Change  held 
effective  without  surrender  of  old  certificate. 
Grand  Lodge,  A.  O.  LT.  W.  v.  O'Malley,  114 
Mo.  App.  191,  89  S.  W.  68;  Stronge  v.  Su- 
preme Lodge,  K.  P.,  97  N.  Y.  S.  661.  Defective 
declaration  held  not  waived  by  its  receipt  by 
subordinate  lodge  wliere  neitlier  it  nor  its 
officers  had  autliority  to  waive  laws,  and  evi- 
dence sliowed  that  supreme  board  of  direct- 
ors knew  nothing  of  defect  until  after  mem- 
ber's death.  Abbott  v.  Supreme  Colony,  U. 
O.  of  P.  F.,  190  Mass.  67,  76  N.  E.  234.  Society 
held  estopped  by  assurance  of  local  secretary 
as  to  sufficiency  of  an  indorsement  for  cliange 
of  beneficiary.  Wandell  v.  Mystic  Toilers 
[Iowa]  105  N.  W.  448.  Husband  of  member 
held  not  entitled  to  contest  a  change  of  ben- 
eficiary by  which  member's  father  w^as  sub- 
stituted.     Id. 

93.  Since  beneficiary  becomes  vested  on 
the  death  of  the  member,  any  waiver  by  the 
society  must  occur  during  his  lifetime.  Gor- 
don V.  GorJon,  117  111.  App.  91.  Payment  of 
amount  of  certificate  into  court  and  requiring 
the  claimants  to  interplead  held  not  a  waiver 
of  any  rights  of  the  beneficiary.  Knights  of 
Maccabees  v.  Sackett   [Mont.]   86  P.  423. 

94.  Though  nonsurrender  might  be  avail- 
able to  society  as  a  defense.  Polish  Nat. 
Alliance   v.   Nagrabski    [N.  J.   Eq.]    64   A.   471. 

95.  As  where  member  has  absolute  right 
to  make  the  change,  and  acts  remaining  to 
be  done  by  the  association  are  purely  min- 
isterial. Polish  Nat.  Alliance  v.  Nagrabski 
[N.    J.   Eq.]    64   A.    471. 

96.  Grand  Lodge,  A.  O.  V.  W.  v.  O'Malley, 
114   Mo.   App.    191,   89   S.   W.    68. 
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not  affect  the  rights  of  the  original  beneficiary.®^  "\\^iere,  however,  the  original  cer- 
tificate has  been  surrendered  and  canceled,  the  rights  of  the  original  beneficiar}'  are 
thereby  terminated,  regardless  of  whether  a  new  certificate  subsequently  issued  is. 
valid  or  not.®°  Statutes  in  some  states  authorize  the  substitution  of  persons  not 
previously  eligible  on  tlie  death  of  the  first  named  beneficiary.^ 

Assignment  of  benefits.^ — An  instrument  purporting  to  be  procured  by  one  act- 
ing for  himself  and  others,  agreeing  on  a  division  of  the  proceeds  of  a  certificate, 
is  not  enforceable  as  an  assignment  where  his  authority  to  represent  others' was  lack- 
ing,^ and  a  recital  therein  that  it  is  made  with  the  approval  of  the  others  does  not 
obviate  the  lack  of  authority.*  Where  an  attempted  change  of  beneficiary  is  in- 
effectual, the  proposed  substitute  cannot  rlaim  title  by  assignment  in  the  absence  of 
delivery  or  written  transfer  of  the  certificate,^  nor  can  the  certificate  in  such  case 
be  claimed  as  a  gift;^  but  the  courts  will  hold  a  change  of  beneficiary  to  be  an  as- 
signment to  effectuate  the  intention  of  the  member  as  to  the  disposition  of  the  pro- 
ceeds.^ 

Exemption  of  benefits  from  liahilitij  for  debts.^ — Statutes''  and  the  contract^* 
frequently  exempt  the  proceeds  of  the  certificate  from  liability  for  the  member's 
debts.  A  creditor  cannot  rely  on  representations  as  to  the  character  of  a  fraternal 
insurance  policy  which  he  takes  as  security  for  a  debt  to  assert  its  nonexemption 
from  liability  for  debts.^^     Where  the  heirs  of  the  mem.ber  are  named  as  beneficiaries, 


97.  Burke  v.  Modern  Woodmen  [Cal.  App.] 
84  P.  275. 

98.  Change  ineffectual  because  new  bene- 
ficiary was  ineligible.  Miller  v.  Prelle,  122 
111.  App.  380;  Foss  v.  Petterson  [S.  D.]  104 
N.  W.  915.  Where  member  was  insane  at 
time  of  attempted  change.  Sovereign  Camp, 
V\'oodmen  of  the  World  v.  Wood,  114  Mo.  App. 
471.  89  S.  W.  891. 

99.  In  such  case  held  that  original  bene- 
ficiary could  not  recover  from  new  beneficiary 
the  amount  of  the  certificate,  which  had  been 
paid  to  her  by  the  company,  on  ground  that 
she  had  no  insurable  interest.  Alfsen  v. 
Crouch,   115  Tenn.   352,   89  S.   W.   329. 

1.  Authorized  by  Act  Dec.  31,  1901,  "with 
the  consent  of  the  oflScers  and  under  the 
rules  they  may  prescribe."  Morey  v.  Monk 
[Ala.]  40  So.  411.  After  death  of  original 
beneficiary  member  designated  a  new  one 
who  was  ineligible  under  the  by-laws  as 
they  then  existed.  Subsequently  the  above 
act  was  passed  before  the  member's  death, 
but  association  took  no  affirmative  action  to 
change  by-laws.  Held  that  designation  hav- 
ing continued  after  the  passage  of  the  act 
and  until  member's  death,  the  society  could 
not  contend  that  person  so  designated  was 
ineligible,  and  persons  who  would  have  taken 
had  there  been  no  valid  designation  were  in 
same   position.     Id. 

2.  See  5  C.  L..  1535. 

3.  Banholzer  v.  Grand  Lodge,  A.  O.  U.  W. 
[Mo.  App.]   95   S.  W.  953. 

4.  Contract  with  widow,  who  had  action 
for  divorce  pending  against  member  at  time 
of  his  death,  held  ineffective  to  deprive  her 
of  her  rights  as  beneficiary.  Banholzer  v. 
Grand  Lodge,  A.  O.  U.  W.  [Mo.  App.]  95  S. 
W.  953.  Instrument  executed  by  beneficiary 
named  in  certificate  held  nothing  more  than 
a  mere  executory  contract  to  assign  (Id.), 
and  not  an  assignment  legal  or  equitable 
(Id.). 

5.  6.     Flowers   v.    Sovereign   Camp,    Wood- 


men  of  the   World    [Tex.   Civ.   App.]    14    Tex. 
Ct.   Rep.    311,   90  S.   W.  526. 

7.  Change    of    beneficiary    from     wife    of  ■ 
member  to  sister  held  an  assignment  as  se- 
curity for  indebtedness.   Great  Camp,  Knightg 
of    Modern    Maccabees    v.    Deem     [Mich.]     13 
Det.   Leg.  .N.   79,   107  N.   W.   447. 

8.  See  5  C.  L.  1536. 

9.  The  proceeds  are  exempt  from  liability 
for  debts  of  the  beneficiary  accrued  at  tlie 
time  of  payment,  under  Insurance  Law,  art. 
6,  §  212.  People's  Bank  v.  Cushman,  109  App. 
Div.  349,  95  N.  Y.  S.  882.  A  New  York  asso- 
ciation not  incorporated  or  reincorporated 
under  the  New  York  insurance  law  is  ne.er- 
theless  within  the  provision  exempting  the 
proceeds  from  liability  for  debts.  Insurance 
Law  'Laws  1892,  p.  2015,  c.  690,  as  amended 
by  Laws  1S97,  p.  261,  c.  345)  art.  6,  §§  201, 
206,  212,  construed.     Id. 

10.  Where  the  purpose  of  the  contract  is 
to  secure  to  relatives  and  dependents  a  fund 
free  from,  the  claim  of  creditors,  it  will  be 
construed  as  creating  a  spendthrift  trust  as 
fully  as  if  it  in  terms  provided  that  the  money 
payable  should  not  be  subject  to  the  en- 
gagements or  liabilities  of  the  beneficiary. 
Algeo  V.  Fries,  27  Pa.  Super.  Ct.  157.  The 
contract  of  an  unincorporated  fraternal  asso- 
ciation specifically  excluding  creditors  from 
any  right  to  the  fund  payable  on  the  death 
of  a  member  is  valid.  Proceeds  held  not  sub- 
ject to  garnishment  under  judgment  on  bond 
executed  by  member  and  beneficiary.  Id. 
Such  a  contract,  described  as  a  beneficiary 
certificate,  is  not  an  insurance  policy  within 
the  statutes  relating  to  insurance  companies 
and  policies.  Assignee  of  benefit  certificate 
held  charged  with  knowledge  of  its  charac- 
ter.    Id. 

11.  Representation  that  certificate  was  a 
life  insurance  policy  held  not  binding  on 
beneficiary.  Algeo  v.  Fries,  27  Pa.  Super.  Ct. 
157. 


7  Cur.  Law.        FEATERNAL  BEXEFIT  ASSOCIATIOXS  S  8. 


1803 


they  take  by  virtue  of  the  contract  and  not  by  succession  so  that  the  proceeds  of  the 
certificate  are  not  assets  of  the  member's  estate.^^  ^  j^^^  placing  benefits  "to  be 
paid"  beyond  attachment  or  the  like  is  not  an  exemption  of  such  as  have  been  paid  to 
the  credit  of  the  beneficiary.^^* 

§  7.  Maturity  and  accrual  of  lenefiisP — The  riglit  to  the  benefit  does  not 
mature  until  death  of  the  insured  from  one  of  the  insured  causes  or  the  happening 
of  the  event  stipulated  against."  Where  benefits  are  not  by  the  terms  of  the  con- 
tract due  until  six  months  after  proofs  of  death  are  filed,  a  prior  denial  of  liabilitv 
does  not  mature  them.^^  A  promise  to  .pay  after  satisfactory  proof  of  death  and  of 
the  identity  and  right  of  claimant  and  the  validity  of  the  claim  docs  not  require 
fc^uch  a  showing  as  ought  reasonably  to  satisfy  the  society's  officers  that  the  society 
has  no  good  defense  against  the  claim.^® 

§  8.  Notice  and  proofs  of  death  or  disahility}' — Notice  within  a  limited  time 
after  accident  or  disability  is  a  valid  requirement/^  but  application  cannot  be  re- 
quired for  a  benefit  accrued  before  the  by-law  was  passed.^^  ^STotice  need  not  be  giv- 
en where  the  insurer  has  actual  knowledge  within  the  time  stipulated  for  the  giving 
of  formal  notice.^"  Wliere  an  association  was  put  on  inquiry  by  the  filing  with  it  of 
a  claim  which,  followed  by  investigation,  would  have  disclosed  a  progressive  and  fatal 
illness  that  would  entitle  him  to  sick  benefits  for  the  remainder  of  his  life,  it  was 
unnecessary  for  the  member  to  give  notice  from  time  to  time  of  the  continued  exist- 
ence of  his  disease-^  except  for  the  purpose  of  laying  a  foundation  for  claims  for 
interest.^^ 

Proofs"^  are  waived  by  a  denial  of  liability,-*  and  treating  a  proof  sent  as  suffi- 
cient waives  defects. ^^  "Wlien  proofs  of  loss  are  required  to  be  satisfactory  to  in- 
surer's board  of  directors,  the  law  implies  a  further  provision  that  the  board  shall 
act  reasonably  in  its  decision,-^  and  the  board  is  not  justified  in  rejecting  the  proofs 
merely  because  they  disclose  a  defense  available  under  the  contract.^''  The  proofs 
need  not  negative  the  existence  of  facts  which  constitute  a  defense  in  an  action  on 
the  contract.^*  A  provision  requiring  certificates  of  disability  or  proofs  of  loss  to 
be  furnished  within  a  limited  time  after  accident  or  disability  is  valid,-®  and  physical 


12.  Burke  v.  Modern  Woodmen  of  America 
[Cal.    App.]    84    P.    275. 

12a.  Recor  v.  Recor  [Mich.]  12  Det.  Leg. 
N.   784,   106  N.  W.   82. 

13.  See   5  C.  L.   1536. 

14.  Risks  assumed,  suicide  clauses  and  ex- 
ceptions, see  ante  §  5C;  Incontestable 
clauses,  see  ante  §  5G. 

15.  Action  for  monument  benefits  held  pre- 
mature. Arrison  v.  Supreme  Council  of  Mys- 
tic Toilers,   129   Iowa,   303,   105   N.   "W.   580. 

16.  If  the  proof  showed  facts  of  which  the 
society  might  avail  itself  as»a  defense,  tliis 
would  not  bar  the  bringing  of  an  action. 
Lyon  V.  United  Moderns,  148  Cal.  470,  83  P. 
804. 

17.  See    5    C.   L.    1537. 

18.  Order  of  United  Commercial  Travelers 
V.  Barnes,  72  Kan.  392,  80  P.  1020,  82  P.  1099. 
Date  of  accident  (swallowing  a  pin)  and  of 
the  time  when  insured  first  knew  of  it  held 
for  jury.     Id. 

19.  Dary  v.  Providence  Police  Ass'n,  27 
R.   I.   377,    62  A.    513. 

20.  Western  Travelers'  Ace.  Ass'n  v.  Tom- 
son   [Xcb.]   103  N.  W.  695. 

21.  22.  Dary  v.  Providence  Police  Ass'n, 
27  R.  I.  377,  62  A.  513. 


23.  See    5    C.    L.    1537. 

24.  Denial  of  liability  held  waiver  of 
proofs  of  loss.  Arrison  v.  Supreme  Council 
of  Mystic  Toilers,  129  Iowa,  303,  105  N.  V\'. 
5S0. 

25.  Arrison  v.  Supreme  Council  of  Mystic 
Toilers,   129   Iowa.   303.   105  N.   V\''.   580. 

26.  Decision  of  board  tliat  proofs  were  un- 
satisfactory held  not  conclusive  on  member. 
Noyes  v.  Commercial  Travelers'  Eastern  Ace. 
Ass'n,    190   Mass.    171,   76   N.   E.    665. 

27.  28.  Noyes  v.  Commercial  Travelers' 
Eastern  Ace.  Ass'n,  190  Mass.  171,  76  N.  E, 
665. 

29.  Where  injury  was  claimed  to  have  re- 
sulted from  swallowing  a  pin,  held  error  to 
refuse  to  require  jury  to  answer  on  wliat 
date  pin  was  swallowed  (Order  of  United 
Commercial  Travelers  v.  Barnes,  72  Kan.  392, 
SO  P.  1020,  82  P.  1099),  and  when  plaintiff 
first  learned  that  he  had  swallowed  the  pin 
(Id.),  but  questions  calling  for  findings  as  to 
who  were  present  when  he  swallowed  it  and 
the  circumstances  were  improper  (Id.).  A 
by-law  requiring  the  furnishing  of  a  weekly 
certificate  from  the  attending  physician  of  a 
member  as  a  prerequisite  to  payment  of  sick 
benefits  is  valid.  Myers  v.  Alta  Friendly  So- 
ciety, 29  Pa.  Super.  Ct.  492. 
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inability  to  comply  is  not  always  an  excuse  for  failure  so  to  do/°  but  when  the  re- 
quirement for  notice  is  made  a  part  of  the  contract  subsequent  to  the  illness  or  dis- 
ability and  is  not  given  a  retrospective  operation  it  is  not  a  condition  precedent  to 
liability.^^ 

§  9.  Payment  of  henefiis  and  discharge  of  Uahilitij}'^ — The  requirement  of 
receipts  and  signatures  of  beneficiaries  on  the  certificate  as  a  condition  precedent  to 
payment  of  the  amount  due  thereunder  is  valid.^^  Payment  toloiown  beneficiaries 
does  not  release  the  liability  of  the  society  to  others  whose  existence  is  unknown  at 
the  time  of  payment.^*  The  consideration  paid  on  a  settlement  procured  by  false 
representations  need  not  be  returned  as  a  condition  precedent  to  suit  for  the  bal- 
ance,^^  Where  the  sum  paid  is  insufficient  to  satisfy  an  accord  of  a  claim  under  a 
certificate,  the  plaintiff  may  retain  the  money  as  a  partial  payment  and  sue  for  the 
balance,^^  or  disregard  the  accord,  return  the  amount  paid,  and  sue  for  the  entire 
amount  of  the  original  claim.^^  A  settlement  for  a  less  sum  than  is  due  when  in- 
duced by  fraud  is  not  binding^*  and  tender  back  is  not  prerequisite  to  recover  on 
the  policy.^^  A  settlement  for  less  than  the  face  of  the  claim  is  not  rendered  fraudu- 
lent by  mere  nondisclosure  to  the  claimant  that  a  by-law  reducing  the  benefit  had 
been  declared  invalid.**  Where  the  amount  paid  is  insufficient  to  execute  an  ac- 
cord, the  question  of  fraud  in  negotiating  it  is  immaterial.*^  Funeral  benefits  are 
generally  made  payable  to  the  member's  next  of  kin  or  to  those  having  charge  of 
his  burial.*^ 

Interest.'^^ — A  beneficial  association  will  not  be  treated  as  a  delinquent  debtor, 
within  the  rule  requiring  the  payment  of  interest,  before  demand  made  on  it,  follow- 
ed by  its  refusal  or  neglect/*  and  though  demand  is  unnecessary  under  the  par- 
ticular circumstances  of  the  case  to  keep  a  claim  alive,  it  is  necessary  for  the  pur- 


se. Not  where  the  writing-  and  signing  of 
the  member's  name  is  not  forbidden  to  be 
done  by  others.  Myers  v.  Alta  Friendly  See, 
29  Pa.   Super.   Ct.   492. 

31.  A  by-law  requiring-  application  for 
sick  benefits  to  be  made  within  one  week 
from  commencement  of  sickness  held  inap- 
plicable to  sickness  commencing  prior  to  its 
adoption.  Dary  v.  Providence  Police  Ass'n, 
27  R.  I.   377,  62  A.  513. 

33.     See   5  C.   L.   1537. 

33.  Hence,  until  it  is  done,  a  garnishment 
of  the  fund  in  the  hands  of  the  association 
for  the  liability  of  the  member  and  bene- 
ficiary cannot  be  enforced.  Algeo  v.  Fries, 
27  Pa.  Super.  Ct.  157. 

34.  Widow  of  marriage  unknown  to  so- 
ciety or  member's  relatives  held  entitled  to 
share  of  death  benefit  notwithstanding  pay- 
ment of  the  benefit  in  full  to  father  of  mem- 
ber. Dielmann  v.  Berka,  49  Misc.  486,  97 
N.  Y.  S.   1027. 

35.  Mowry  v.  National  Protective  Soc,  27 
Pa.   Super.  Ct.   390. 

36.  Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W.  44.  A  finding  that 
there  had  been  no  accord  and  satisfaction 
as  to  the  claim  on  the  policy  in  suit  held 
conclusive  on  appeal.     Id. 

37.  Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W^  44. 

Voluntary  payment  of  funeral  benefits  need 
not  be  re.st'ored  on  the  rescission  of  such  ac- 
cord (Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W.  44),  and  such  pay- 
ment need  not  be  credited  as  a  partial  pay- 
ment   (Id.). 


38,  39.  Where  settlement  is  procured  with 
a  beneficiary  by  false  representations  as  to  tlie 
terms  of  tlie  contract,  her  action  to  recover 
the  balance  due  does  not  involve  the  ques- 
tion of  the  settlement  of  a  disputed  claim, 
or  the  compromise  of  a  doubtful  right.  Mow- 
ry V.  National  Protective  Soc,  27  Pa.  Super. 
Ct.    390. 

40.  McCloskey  v.  Supreme  Council,  A.  L. 
H.,  109  App.  Div.  309,  96  N.  Y.  S.  347. 

41.  Kinney  v.  Brotherhood  of  American 
Yeomen    [N.  D.]    106  N.  W.  44. 

42.  Plaintiffs  held  entitled  thereto  where 
petition  alleged  that  they  were  next  of  kia- 
and  evidence  showed  that  they  were  mem- 
ber's children  and  had  charge  of  her  burial. 
Sleight  V.  Supreme  Council  Mystic  Toilers 
[Iowa]  107  N.  W.  183.  Where,  in  the  ab- 
sence of  the  designation  of  a  person  to  re- 
ceive a  funeral  benefit,  it  became  the  duty  of 
the  association,  under  the  by-laws,  to  pay  it 
to  his  widow,  unless  certain  oflRcers  of  the 
association  were  satisfied  that  it  would  be 
diverted  from  its  legitimate  purpose,  in  which 
latter  case  they  had  full  power  to  see  that 
the  funeral  expenses  were  paid,  an  under- 
taker who  conducted  the  burial  without  any 
contractual  relation  to  the  association  could 
not  require  the  payment  of  the  benefit  to 
him  by  the  service  of  notice  that  the  widow 
had  declared  her  purpose  of  refusing  to  pay 
the  undertaker  for  his  services.  Battersby 
V.  Schuylkill  Tribe  No.  202,  I.  O.  R..  29  Pa. 
Super.  Ct.  288. 

43.  See   5    C.    L.    1537. 

44.  Right  to  interest  on  sick  benefits  not 
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pose  of  creating  the  relation  of  debtor  and  creditor. ^^  Hence,  in  the  absence  of 
proof  of  demand  earlier  than  the  date  of  the  writ,  interest  will  be  computed  from 
that  date  when  the  claim  in  suit  is  well-founded.*® 

§  10.  Procedure  to  enforce  right  to  benefits,  etc.*'' — Agreements  to  arbitrate 
or  submit  to  official  decision*^  which  attempt  to  usurp  the  functions  of  justice  are 
invalid,*®  but  purely  internal  concerns  may  be  so  concluded,^**  and  where  a  member 
voluntarily  concurs  in  and  submits  to  the  decision  of  an  officer  purporting  to  have 
final  authorit}',  he  is  bound  by  the  decision. ^^  A  requirement  that  before  suit  the 
remedies  provided  b}'  the  society  shall  first  be  exhausted  is  valid, ^^  and  a  legal  excuse 
must  be  given  for  failure  to  resort  to  thein.^^  Wliere  appeals  within  a  society  are 
heard  only  in  convention  whose  meetings  are  two  years  apart,  a  postponement  of 
an  appeal  is  prima  facie  unreasonable^*  and  is  in.  legal  effect  a  decision  disallowing 
the  claim. ^°  The  right,  on  rejection  of  a  claim  for  injuries  by  the  society,  to  proccod 
in  the  courts  is  not  waived  by  the  claimant's  subsequent  efforts  to  secure  payment 
by  submitting  to  an  examination  as  to  his  injuries  by  the  society's  physician  and 
making  no  objection  to  his  report.^®  A  decision  expelling  a  member  who  was 
pliysically  disabled  to  appear  and  defend  and  for  whom  no  other  could  act  is  not 
binding.^^ 

Rights  of  action  and  defenses  in  general.^^ — A  cause  of  action  arises  out  of  a 
valid  subsisting  contract  of  insurance  or  for  benefits^®  assuming  the  particular  risk 
which  has  befallen,®"  and  performance  by  insured  and  the  beneficiary  of  the  terms 
binding  on  them,®^  .coupled  with  such  other  facts  and  notice  and  proofs  of  loss^ 
as  are  necessar}'  to  mature  the  right.®^  A  beneficiary  may  maintain  an  action 
against  a  reinsurer  of  the  risks  of  a  society,  though  not  a  party  to  the  contract  of  re- 
insurance.®^ Injunction  will  not  issue  to  impound  emergency  funds  before  the  right- 
of  recovery  is  established,  no  fraud  being  charged.®*  The  defense  of  no  loss  ar.'T 
that  of  failure  to  give  notice  are  not  necessarily  inconsistent.®" 

Jurisdiction  and  venue.^^ — Actual  notice  bv  a  foreign  association  of  the  corn- 


paid  as  accrued  determined.     Dary  v.  Provi- 
dence Police  Ass'n,  27  R.  I.   377,   62  A.   513. 

45,  4C.  Dary  v.  Providence  Police  Ass'n, 
27   R.  I.   377,   62  A.   513. 

47.  See  5  C.  L-.  1538. 

48.  See  5  C.  L.  1525. 

49.  A  by-law  oblig-ating  a  member  to 
abide  the  decision  of  an  officer  of  the  society 
as  to  the  construction  of  the  laws  thereof  is 
invalid  as  an  attempt  to  usurp  the  judicial 
functions  of  government.  Fraternal  Aid 
Ass'n  V.  Hitchcock,  121  111.  App.  402. 

50.  A  by-law  purporting  to  give  an  officer 
of  the  society  authority  finally  to  construe 
the  laws  of  the  society  and  decide  ^11  ques- 
tions arising  thereunder  held  to  relate  to 
questions  concerning  the  government  of  the 
society  and  the  general  conduct  of  its  affairs 
(Fraternal  Aid  Ass'n  v.  Hitchcock,  121  111. 
App.  402),  and  not  as  in-vKsting  the  officer 
with  the  power  finally  to  determine  the  con- 
tract liability  of  the  society  to  its  members 
(Id.). 

51.  Express  waiver  of  liability  for  injuries 
in  particular  occupation  held  binding,  irre- 
spective of  validity  or  invalidity  of  opinion 
pursuant  to  which  it  was  made.  Fraternal 
Aid  Ass'n  v.  Hitchcock,  121  111.  App.   402. 

52.  Held  binding  on  member  and  bene- 
ficiary. Beeman  v.  Supreme  T^odgo.  Shield  of 
Honor  [Pa.]  64  A.  792,  afg.  29  Pa.  Super.  Ct. 
387. 


53.  Union  Fraternal  League  v.  Johnston, 
124   Ga.   902.   53   S.   E.  241. 

54.  55,  56.  Carey  v.  Switchmen's  Union 
of  Xorth  America  [Minn.]   107  N.  W.  129. 

57.  Where  the  laws  of  an  order  provide 
for  notice  oi'  expulsion  and  give  the  right . 
of  appeal  within  the  order  from  such  action, 
but  make  no  provision  for  appeal  by  another 
on  behalf  of  a  member,  a  member's  rights 
are  not  affected  by  an  expulsion  for  false 
statements  in  procuring  admission  of  which 
action  she  had  no  notice  by  reason  of  her 
mortal  sickness  and  unconsciousness  lasting 
from  the  time  of  expulsion  till  death,  though 
no  appeal  was  taken.  Kidder  v.  Supreme 
Commandery  United  Order  of  Golden  Cross 
[Mass.]  78  N.  E.  469. 

58.  See  5  C.  L.   1538. 

59.  60.     See  ante  §   5. 

61.  See  ante  §5  5,  6. 

62.  See  ante  §§  7,  8. 

63.  Cosmopolitan  Life  Ins.  Co.  v.  Koegel, 
104   Va.   619,  52  S.  E.   166. 

64.  Assessment  levied  on  the  membership 
of  a  society  failed  to  produce  sufficient  to 
pay  a  certificate  in  full.  Northwestern 
Traveling  Men's  Ass'n  v.  Raphael,  121  111. 
App.   540. 

65.  Western  Travelers'  Ace.  Ass'n  v.  Tom- 
son  [Neb.]  105  N.  W^.  293,  on  rehearing  cor- 
recting  103   N.   W.  695. 

66.  See  5  C.  L.  1538,  n.   6. 
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mencement  of  an  action  against  it  does  not  give  the  courts  "jurisdiction  in  personam" 
over  it.^'^  The  Washington  statute  does  not  authorize  service  to  be  made  on  a  deputy 
on  behalf  of  a  society  which  has  appointed  a  state  officer  agent  for  service,®®  nor  has 
such  agent  power  to  accept  service  by  maih®^  In  Michigan  fraternal  societies  are 
exempt  from  the  general  insurance  laws  relating  to  venue.'^° 

Pleading.''^ — The  complaint  may  omit  facts  presumed  of  a  policy^^  and  need 
not  anticipate  and  negative  defenses.'^^  A  general  allegation  of  performance  of  con- 
ditions precedent  is  generally  permissible  by  the  codes/*  and  defective  allegations 
sliould  be  promptly  challenged;''^  but  a  complaint  by  a  beneficiary  averring  per- 
formance of  all  conditions  by  her  to  be  performed,  without  averring  performance  by 
the  member,  is  demurrable. ''''  Waiver  cannot  be  shown  under  an  allegation  of  per- 
formance^'  but  must  be  specially  pleaded.''®  Where  a  society  issues  a  certificate  pro- 
viding for  payment  of  a'specified  sum  in  consideration  of  fixed  sums  at  fixed  periods, 
a  declaration  on  the  certificate  will  be  governed  by  rules  applicable  to  regular  life 
policies,  and  not  those  governing  certificates  of  fraternal  societies.''^  A  bill  seeking 
restoration  of  the  complainant  to  membership  in  a  voluntary  association  from  whicli 
he  charges  an  illegal  expulsion,  and  also  seeking  to  have  ordered  paid  to  him  such 
benefits  and  expenses  incurred  for  medical  attendance,  is  multifarious.®" 

An  answer  or  affidavit  of  defense  must  aver  the  facts  from  which  the  court 
can  determine  the  law  of  the  defense.®^  When  a  plaintiff  has  alleged  generally  the 
performance  of  conditions  precedent,  the  defendant  must  specially  plead  any  con- 
dition and  breach  on  which  he  relies,®^  and  the  same  as  to  breach  of  warranty.®^ 


67.  Bennett    v.    Supreme   Tent   Knig-hts    of 
,  Maccabees,   40  Wash.  431,   82  P.   744.     Service 

of  summons  on  the  commissioner  of  insur- 
ance is  sufficient  in  North  Carolina  to  confer 
jurisdiction  over  a  foreign  fraternal  societJ^ 
Brenizer  v.  Supreme  Council  Royal  Arcanum 
[N.  C]   53  S.  E.  835. 

68,  09.  Laws  1901,  p.  360,  fe.  174,  construed. 
Bennett  v.  Supreme  Tent  Knights  of  Mac- 
cabees, 40   Wash.  431,   82  P.   744. 

70.  Societies  held  exempt  from  Comp. 
Laws  ,§§  10,444,  10.445,  providing  that  actions 
may  be  commenced  against  any  insurance 
company  in  any  county  in  which  plaintiff 
resides  and  that  the  declaration  or  writ  may 
be  served  by  the  sheriff  of  the  county  where 
the  principal  office  of  the  company  is  lo- 
cated. Monger  v.  New  Era  Ass'n  [Mich.]  13 
Det.  Leg.  N.  653,  108  N.  W.  1111. 

71.  See  5  C.  L.   1538. 

72.  Need  not  aver  a  consideration.  Rev. 
St.  1899,  §  894,  declares  that  all  instruments 
promising  payment  of  money  import  a  con- 
sideration. Johnson  v  Sovereign  Camp, 
TVoodmen  of  the  World  [Mo.  App.]  95  S. 
^Y.  951.  Averment  in  petition  that  same 
was  issued  on  a  "valuable  consideration" 
held  surplusage  in  view  of  Rev.  St.  1899, 
§  894.  Id.  A  stipulation  that  insured  may 
designate  the  beneficiary  to  whom  the 
agreed  sum  shall  be  paid  is  equivalent  to 
promising  to  pay  money  within  the  law  pre- 
suming a  consideration  of  written  instru- 
m.ents  promising  to  pay  money.  Grand 
Lodge,  A.  O.  U.  W.  v.  Barwe  [Ind.  App.]  75  N. 
E.  971. 

73.  Supreme  Lodge,  K.  P.  v.  Lipscomb 
[Fla.]    39    So.    637. 

74.  Ballinger's  Ann.  Codes  &  St.  §  4934. 
Taylor  v.  Modern  Woodmen,  42  Wash.  304, 
84   P.   867. 


75.  Held  sufficient  on  aiipeal;  Allega- 
tions as  to  compliance  with  constitution 
relating  to  appeals.  Carey  v.  Switchmen's 
Union  of  North  America  [Minn.]  107  N.  W 
129.  Complaint  for  permanent  disability 
benefits  held  sufficient  to  meet  provisions 
of  constitution  on  which  the  right  to  bc-ne- 
fits  was  based.  Brotherhood  of  Painters, 
Decorators  &  Paperhangers  v.  Moore,  16 
Ind.    App.    5,80,    76    N.    E.    262. 

76.  Under  the  Indiana  practice  permit- 
ting a  general  averment  of  performance  of 
conditions  precedent.  Grand  Lodge,  A.  O.  U. 
W.    V.    Hall    [Ind.    App.]    76    N.    E.    1029. 

77.  Evidence  of  waiver  of  right  to  re- 
instatement held  inadmissible.  Victors  v. 
National    Prov.    Union,    99    N.    T.    S.    299. 

78.  Victors  v.  National  Prov.  Union,  99 
N.    Y.    S.    299. 

79.  A  certificate  held  a  policy  of  Insur- 
ance within  Code  1887,  §  3251,  declaring 
what  shall  be  a  sufficient  declaration  in 
actions  on  policies  and  not  merely  a  certifi- 
cate of  membership  within  Acts  1897-98,  p. 
734,  c.  '688,  relating  to  benevolent  societies 
and  beneficial  associations.  Cosmopolitan 
Life  Ins.  Co.  v.  Koegel,  104  Va.  619,  52  S.  E. 
166. 

80.  Misisco  v.,Giuliano,  190  Mass.  352,  76 
N.    E.    907. 

81.  Affidavit  of  defense  based  on  a  mis- 
statement in  the  application  as  to  the  preg- 
nancy of  applicant  held  insufficient.  McCaf- 
frey v.  Knights  and  Ladies  of  Columbia, 
213  Pa.  609,  63  A.  189.  Answer  averring 
forfeiture  for  nonpayment  of  assessment 
held  sufficient.  Sovereign  Camp,  Woodmen 
of  the  World  v.  Ogden   [Neb.]   107  N.  W.  860. 

82.  The  general  denial  does  not  raise 
the  issue  as  to  breach  of  a  condition  preced- 
ent,    the    performance    of    which    has    been 
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In  defensively  pleading  nonpayment  of  an  assessment,  facts  should  be  averred  show- 
ing that  it  was  legally  levied.^* 

A  reply  pleading  estoppel  to  claim  that  a  cause  of  risk  was  excepted  must  state 
facts  showing  equitable  estoppel.*^  A  special  exception  is  necessary  in  Texas  to 
reach  want  of  particularity  in  a  reply.^^  Failure  to  deny  the  execution  of  a  certifi- 
cate under  oath  is,  in  Missouri,  an  admission  or  confession  of  its  execution,*^  but 
the  defendant  is  not  thereby  prevented  from  showing  under  a  proper  answer  that 
there  was  no  consideration  or  that  it  failed.^®  If  not  controverted  a  general  alle- 
gation of  performance  of  conditions  precedent^^  is  taken  as  true,  and  there  is  no 
issue  thereon  if  the  complaint  is  silent  and  defendant  makes  no  ol)jection.^''  \ATierc 
suspension  of  the  member  is  justified  by  a  ground  pleaded,  it  cannot  be  shown  that 
a  difl^eront  ground  existed.^^  A  stipulation  "reserving"  certain  issues  reserves  only 
those  joined. ^^ 

Evidence.^^  Presumptions  and  burden  of  proof P* — Members  are  presumed  to 
Icnow  the  constitution  and  by-laws. ^•'^  The  presumption  is  that  assessments  were 
paid  when  due.^°  When  considering  and  answering  questions  involving  an  appli- 
cant's past  and  present  condition  of  bodily  health,  the  applicant  is  presumed  to  have 
been  cognizant  of  her  physical  history  within  the  period  to  which  the  inquiries  are 
confined,"^  and  also  to  have  known  whether  she  had  consulted  or  been  treated  by  a 
physician.^^  There  is  a  presumption  against  suicide  or  death  by  any  other  unlawful 
act,"°  but  it  may  be  overcome  by  verbal  testimony^  and  also  by  reasonable  deductions 
from  the  facts  established.-     Sanity  is  presumed^  and  no  presumption  of  insanity 


alleged  generally  by  the  plaintiff.  Taylor 
V.  Modern  AVoodmen  of  America,  42  Wash. 
.304,  84  P.  867.  Where  a  by-law  purports 
ipso  facto  to  work  a  forfeiture  of  member- 
ship by  the  failure  to  pay  or  tender  an  as- 
sessment when  due,  the  defense  of  forfeit- 
ure tlius  incurred  is  not  open  to  defendant 
under  a  general  denial  in  an  action  on  a 
certificate.  Kidder  v.  Supreme  Commandery 
United  Order  of  Golden  Cross  [Mass.]  78 
N.   E.   469. 

S3.  Breach  of  warranty  in  application  as 
to  condition  of  health  at  the  time  and  prior 
held  not  available  because  not  pleaded.  T.gy- 
lor  V.  Modern  Woodmen,  42  Wash.  304,  84 
P.   867. 

84.  Insufficient  when  it  fails  to  allege 
authority  existing  vmder  either  the  statutes 
of  the  state  where  the  society  was  organ- 
ized or  its  by-laws  for  the  levy  of  the  as- 
sessment. Mere  reference  to  laws  of  de- 
fendant without  setting  same  out  held  in- 
sufficient. Johnson  v.  Sovereign  Camp, 
Woodmen  of  the  World  [Mo.  App.]  95  S.  W. 
951.  Must  allege  as  a  fact  the  levy  of  the 
assessment.  Kinney  v.  Brotherhood  of  Amer- 
ican Yeoman   [N.  D.]   106  N.  W.  44. 

85.  Reply  failing  to  deny  knowledge  of 
provision  of  contract  excepting  pregnancy 
as  a  risk  or  to  charge  that  plaintiffs  were 
misled  or  deceived  by  the  conduct  of  defend- 
ant held  insufficient  to  avoid  answer  setting 
up  the  exception.  Knights  &  Ladies  of  Col- 
umbia  V.    Shoaf    [Ind.]    77    N.    E.    738. 

86.  Plea  of  waiver  or  estoppel  to  defend 
action  on  certificate  on  ground  of  suspension 
for  nonpayment  of  premium  held  sufficient, 
in  the  absence  of  special  exception  to  rai.se 
the  issue.  Moore  v.  Supreme  Assembly  of 
Royal  Soc.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
654,    93    S.    W.    1077. 

S7.     Certificate   sued   on   held   not   required 


to  be  introduced  in  evidence  under  Rev.  St. 
1899,  §  746,  to  make  a  prima  facie  case. 
Johnson  v.  Sovereign  Camp,  Woodmen  of 
the  World   [Mo.  App.]    95  S.  W.  951. 

88.  Answer  averring  nonpayment  of  as- 
sessment held  insufficient.  Johnson  v.  Sov- 
ereign Camp,  Woodmen  of  the  World  [Mo. 
App.]    95   S.  W.   951. 

89.  Ballinger's  Ann.  Codes  &  St.  §  4943. 
Taylor  v.  Modern  Woodmen,  42  Wash.  304, 
84    P.    867. 

90.  Where  the  complaint  in  an  action  on 
a  certificate  contained  no  allegation  as  to 
performance  or  nonperformance  of  a  con- 
dition as  to  submission  of  the  claim  to  ar- 
bitration, and  defendant  did  not  interpose 
failure  to  submit  as  a  defense,  it  was  not  an 
issue.  Knapp  v.  Brotherhood  of  American 
Yeomen,   128  Iowa,  566,   105  N.  W.   63. 

91.  Taylor  v.  Modern  Woodmen,  72  Kan. 
443,    83    P.    1099. 

93.  Where  neither  party  had  a  right  to 
show  a  waiver  as  their  pleadings  stood,  a 
stipulation  that  each  party  expressly  re- 
served any  riglit  it  may  have  to  show  a 
waiver  at  the  trial  did  not  confer  the  right 
irrespective  of  the  form  of  the  pleadings. 
Victors  V.  National  Provident  Union,  99  N. 
Y.    S.    299. 

93,  94.     See   5    C.   U    1539.      • 

95.  United  Moderns  v.  RAthbun,  104  Va. 
736,    52    S.    E.    552. 

96.  Sovereign  Camp,  Woodmen  of  the 
'W^orld  V.  Cox  [Ind.  App.]  78  N.  E.  6S3, 
rvg.   on   rehearing    [Ind.   App.]    76    N.   E.    8SS. 

97.  98.  Kidder  v.  Supreme  Commandery 
United  Order  of  Golden  Cross  [Mass.]  78 
N.    B.   469. 

99.  Grand  Lodge,  A.  O.  U.  W.  v.  Banister 
[Ark.]  96  S.  W.  742;  Tackman  v.  Brother- 
hood of  American  Yeomen  [Iowa]  106  N. 
W.   350. 


1808 


FEATEKNAL- BENEFIT  ASSOCIATIOXS  §  10.        7  Cnr.  Law, 


arises  from  the  fact  of  one  taking  his  own  life.*  A  self-inflicted  flcath  is  presnnicd 
to  have  been  accidental,^  but  this  is  true  only  where  one  is  found  dead  under  cir- 
cumstances leaving  the  cause  of  death  in  doubt."  Where  suicide  is  a  defense,  the 
presumption  against  self-destruction  is  to  be  treated  as  evidence  in  the  case.'^  The 
presumption  of  death  from  seven  years'  absence  is  rebuttable.*  The  presumption  of 
receipt  of  a  letter  from  its  being  mailed  yields  to  positive  evidence.® 

It  will  be  presumed  that  the  law^  of  a  sister  state  is  the  same  as  the  law  of  the 
forum  in  determining  the  legal  status  of  a  beneficiary  in  a  contract  issued  by  a 
foreign  society,^" 

The  burden  is  on  plaintiffs,  in  an  action  on  a  certificate,  to  show  that  a  copy  of 
the  constitution  and  by-laws  put  in  evidence  had  been  changed  prejudicially  to  them 
after  the  contract  in  suit  was  issued,"  and  to  entitle  a  claimant  to  benefits,  he  must 
show  affirmatively  a  strict  compliance  with  the  by-laws.^^  The  burden  is  on  de- 
fendant to  show  nonpayment  of  assessments,"  suicide,"  falsity  of  answers  in  the 
application,^^  violation  of  law  by  member,^"  and  waiver  of  the  right  to  claim  bene- 
fits as  defenses  ;^^  and  where  the  sole  issue  in  an  action  to  recover  a  death  benefit 
is  payment,  the  burden  is  on  the  defendant  to  show  not  only  the  fact  of  payment 
but  the  further  fact  that  the  payment  was  made  to  a  proper  beneficiary.^^  Where 
the  complaint  or  declaration  unnecessarily  avers  performance  of  all  conditions,  the 
burden  of  proof  is  not  shifted/®  and  it  is  still  incumbent  on  defendant  to  prove 
defensive  matter,2°  but  when  the  issue  of  nondependcncy  of  a  beneficiary  is  raised 
by  the  member's  executor  making  a  claim  to  the  fund  and  the  society's  denial  there- 
of, the  burden  is  on  the  executor  to  show  nondependcncy  of  the  beneficiary.^^  Wheii 
matters  stated  in  proofs  of  loss  are  relied  on  as  a  defense,  the  defendant  nevertheless 
has  the  burden  of  establishing  the  facts  necessary  to  make  the  defense  available  un- 
der the  contract,^^  and  where  an  accord  and  satisfaction  is  pleaded  as  a  defense,  the 
burden  is  on  defendant  to  establish  it,  notwithstanding  a  reply  admitting  an  accord 
but  denying  satisfaction.^' 


1,  2.  Supreme  Tent  Knights  of  Maccabees 
V.    King    [C.   C.    A.]    142    F.    678. 

3.  Plunkett  v.  Supreme  Conclave,  I.  O.  H. 
[Va.]  55  S.  E.  9;  Taclcman  v.  Brotherhood 
of  American  Yeomen    [Iowa]    106   N.   W.   350. 

4.  Plunkett  V.  Supreme  Conclave,  I.  O.  H. 
[Va.]    55    S.    E.    9. 

5.  Grand  Lodge,  A.  O.  U.  W.  v.  Banister 
[Ark.]    96    S.    W.    742. 

6.  Supreme  Tent  Knights  of  Maccabees 
V.  King  [C.  C.  A.]  142  F.  678.  Where  a  man 
is  found  dead  under  circumstances  showing 
clearly  that  he  killed  himself,  there  is  no 
presumption  that  his  death  was  accidental 
at  least  none  which  requires  additional  evi- 
dence   to    overcome.     Id. 

7.  Tackman  v.  Brotherhood  of  Ameri- 
can  Yeomen    [Iowa]    106    N.   W.    350. 

8.  Evidence  held  insufficient  to  sustain 
the  presumption  of  death  from  seven  years' 
absence.  Modern  Woodmen  v.  Gerdom,  72 
Kan.    391,    82    P.    1100. 

9.  Evidence  of  nonreceipt  of  letter  be- 
fore expiration  of  time  for  payment  of  as- 
sessment held  sufficient  to  rebut  presump- 
tion of  its  receipt  on  day  mailed.  Beeman 
V.  Supreme  Lodge,  Shield  of  Honor  [Pa.] 
64    A.   792. 

10.  Nondependent  stranger  held  ineligible 
as  substituted  beneficiary  under  Rev.  Civ. 
Code  §  712.  Foss  v.  Petterson  [S.  D.]  104 
N.  W.   915. 


11.  United  Moderns  v.  Rathbun,  104  Va. 
736.    52    S.    B.    552. 

12.  Illness  of  member  held  no  excuse  for 
failing  to  furnish  certificate  of  illness.  My- 
ers V.  Alta  Friendly  Soc,  29  Pa.  Super.  Ct. 
492. 

13.  Sleight  V.  Supreme  Council  of  Mys- 
tic Toilers  [Iowa]  107  N.  W.  183;  Rambousek 
V.  Supreme  Council  of  Mystic  Toilers  [Iowa] 
106  N.  W.  947;  Kinney  v.  Brotherhood  of 
American  Yeomen  [N.  D.]  lOG  N.  W.  44; 
Kidder  v.  Supreme  Commandery  United  Or- 
der of  Golden  Cross  [Mass.]  78  N.  E.  469; 
Sovereign  Camp,  Woodmen  of  the  World 
V.  Cox  [Ind.  App.]  78  N.  E.  683,  rvg.  on  re- 
hearing   76    N.    E.    888. 

14.  Grand  Lodge,  A.  O.  U.  W.  v.  Banister 
[Ark.]   96  S.  W.  742. 

15.  Loyal    Americans    v. 
App.  150. 

16.  Supreme     Lodge     K. 
[Fla.]  39  So.  637. 

17.  Dary    v.    Providence 
R.   I.   377,   62   A.   513. 

18.  Kittredge  v.  Boston  Firemen's  Mut. 
Relief  Ass'n,   191  Mass.   23,   77  N.   E.  648. 

19.  20.  Supreme  Lodge  K.  P.  v.  Lipscomb 
[Fla.]   39  So.  637. 

21.  Kittredge  v.  Boston  Firemen's  Mut. 
Relief  Ass'n,   191   Mass.   23,   77  N.   E.   648. 

22.  Noyes  v.  Commercial  Travelers'  East- 
ern Ace.  Ass'n,   190  Mass.  171,  76  N.  E.  665. 


Fisher,  117  111. 
P.  V.  Lipscomb 
Police    Ass'n,    27 
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Belevancy  and  admissibility r* — The  general  rales  of  evidence^'  have  been 
applied  in  passing  on  the  admissibility  of  admissions^^a  cleclarations,"  hearsay,^^  ex- 
periments/^ similar  acts  and  circumstances.^^  The  verdict  of  a  coroner  is  generally 
held  inadmissble  in  an  action  on  a  policy  to  show  the  cause  of  death,^^  especially 
where  it  shows  that  no  formal  inqnest  was  held  and  the  coroner  himself  testified 
in  the  case  as  to  the  cause  of  death  ;^2  but  a  death  certificate  produced  from  records 
kept  pursuant  to  statute,  purporting  to  show  of  what  disease  a  person  died,  has  been 
held  competent  to  prove  death  from  such  cause.^^  Proofs  of  loss  are  admissible 
only  to  prove  compliance  with  the  provisions  of  the  policy,^*  and  where  proofs  of 
loss  or  injury  of  a  certain  character  are,  by  the  contract,  made  a  condition  precedent 
to  recovery,  and  the  proofs  furnished  comply  with  the  contract,  the  plaintiff,  in  an 
action  on  the  contract,  is  not  limited  to  the  details  of  fact  or  evidence  contained  in 
the  proofs.^^  The  statute  of  Pennsylvania  declaring  inadmissible  papers  of  which 
no  copy  is  attached  to  the  policy  is  applicable  to  fraternal  societies.^^    Where  the  only 


23.  Kinney  v.  Brotherhood  of  American 
Yeomen    [N.  D.]    106  N.  W.  44. 

24.  See  5  C.  L.  1539. 

25.  See  Evidence,   7  C.  L..   1511. 

2G.  The  records  of  a  local  lodge  are  ad- 
missible in  an  action  ag-ainst  the  supreme 
body  as  admissions  of  the  defendant  against 
interest  and,  when  lost,  secondary  evidence 
of  their  contents  is  competent.  Plattdeutsclfe 
Grot    Gilde   v.    Ross,    117    111.   App.    247. 

While  doubtful  of  the  correctness  of  the 
rule,  it  has  been  held  by  the  Indiana  appel- 
late court  that  conditions  may  exist  under 
which  statements  of  a  member  of  a  frater- 
nal order  are  admissible  against  his  bene- 
ficiary. Grand  Lodge  A.  O.  U.  W.  v.  Hall 
[Ind.  App.]    76  N.   E.   1029. 

27.  Generally,  when  the  fact  Is  material, 
the  declarations  of  the  insured  as  to  the 
condition  of  his  health  are  competent. 
Court  of  Honor  v.  Dinger  [111.]  77  N.  E. 
557.  Refusal  to  admit  deceased's  declara- 
tions to  sliow  ill  health  at  time  of  his  re- 
instatement held  not  reversible  error.  Id. 
Declarations  of  a  deceased  member  prior  to 
admission  to  an  insurance  fraternity  as  to 
suffering  from  disease  is  admissible  in  an 
action  to  recover  the  death  benefit  to  show 
falsity  of  statements  in  his  application  that 
he  never  had  been  sick.  Nophsker  v.  Su- 
preme Council  of  Royal  Arcanum  [Pa.]  64 
A.  788.  Where  a  witness  testifies  to  a  state- 
ment by  a  deceased  member  that  deceased 
tliouglit  he  had  a  certain  disease,  testimony 
as  to  what  deceased  attributed  it  was  inad- 
missible. Tyler  V.  Modern  Woodmen  of 
America,  42  Wash.  304,  84  P.  867.  In  a 
contest  between  claimants  of  the  proceeds 
of  a  certificate,  the  beneficiary  of  which  had 
been  changed  from  wife  to  sister  of  member, 
the  declarations  of  the  member  as  to  his 
object  in  making  the  change  are  admissible 
to  shotv  mental  competency  (Great  Camp 
Knights  of  Modern  Maccabees  v.  Deem 
[Mich.]  13  Det.  Leg.  N.  79,  107  N.  W.  447),  but 
inadmissible  for  the  purpose  of  proving  a 
eift   (Id.). 

28.  Certain  letters  from  absentee  and  oth- 
ers relating  to  liim  after  disappearance  held 
admissible  only  as  proof  of  performance  of 
preliminary  steps  in  fixing  liability  in  an 
action  to  recover  on  his  certificate  on  the- 
ory of  presumption  of  death  arising  from 
absence.  Modern  Woodmen  v.  Gerdom,  72 
Kan.  391,   82  P.  1100.     Testimony  of  wife  as 
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to  statement  of  husband  that  he  had  made  a 
demand  for  his  certificate  held  hearsay. 
Coston  V.  Coston  [Mich.]  13  Det.  Leg.  N.  540 
108  N.  W.   736. 

Knowledge  possessed  by  officers  of  a  so- 
ciety cannot  be  shown  by  witnesses  other 
than  those  possessing  the  knowledge.  Sov- 
ereign Camp  Woodmen  of  the  World  v.  Car- 
rington  [Tex.  Civ.  App.]  14  Tex.  Ct.'  Rep. 
397,  90  S.  W.  921.  Portion  of  question  a3 
to  knowledge  of  officers  of  society  with  re- 
spect to  the  health  of  insured  at  time  of 
delivery  of  certificate  held  properly  ex- 
cluded. Id.  The  private  record  of  a  phy- 
sician other  than  the  witness  sliowing  the 
fact  of  an  examination  and  a'nalysis  of  an 
applicant's  urine  held  inadmissible.  Loyal 
Americans  v.   Fisher,   117  111.  App.   150. 

Affidavit  of  assistant  medical  examiner  not 
called  as  a  witness  as  to  examination  and 
analysis  of  urine  of  an  applicant  on  behalf 
of  affiant's  deceased  employer  held  admis- 
sible. Loyal  Americans  v.  Fisher,  117  111. 
App.  150. 

29.  Evidence  of  experiments  under  con- 
ditions surrounding  deceased  at  time  of  his 
death  held  admissible  on  issue  of  suicide. 
Tackman  v.  Brotherhood  of  American  Yeo- 
men  [Iowa]   106  N.  W.  350. 

30.  On  the  issue  of  the  authority  of  a 
local  lodge  officer  to  deliver  certificate  in  a 
manner  different  from  that  prescribed  by 
the  by-laws,  evidence  of  his  having  done 
so  in  another  instance  than  that  involved  in 
the  action  is  admissible.  Sovereign  Camp, 
Woodmen  of  the  World  v.  Carrington  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  397,  90  S.  W.  921. 

31.  Where  the  defense  to  an  action  on  a 
life  policy  is  suicide,  the  finding  of  a  coro- 
ner's jury  to  that  effect  is  not  admissible  in 
evidence.  Boehme  v.  Sovereign  Camp  Wood- 
men of  the  World,   98  Tex.  376,  84  S.  W.  422. 

32.  Kinney  v.  Brotherhood  of  American 
Yeomen  [N.  D.]  106  N.  W.  44. 

33.  National  Council  of  the  Knights  ancf 
Ladies  of  Security  v.  O'Brien,  112  111.  App 
40. 

34.  Proofs  and  accompanying  affidavits  ol 
physicians  not  admissible  as  proof  of  facta 
therein  recited.  Order  of  United  Commercial 
Travelers  v.  Barnes,  72  Kan.  392,  80  P.  1020, 
82   P.    1099. 

35.  Noyes  v.  Commercial  Travelers'  East, 
ern  Ace.  Ass'n,   190  Mass.   171,   76  N,  E.  665. 
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issue  in  an  action  on  a  certificate  is  whether  a  true  cop}-  thereof  was  attached  to  the 
petition,  the  certificate  is  admissible  without  being  accompanied  by  the  application 
and  by-laws.^'.  The  intent  with  which  an  assault  was  committed  is  relevant  to  the 
inc|uiry  whether  the  injury  was  received  while  violating  the  law.^^  On  the  question 
of  prompt  notice  the  member's  first  knowledge  of  his  disability^^  and  the  time  of 
the  accident***  is  relevant,  but  the  facts  as  to  who  Avere  present  and  the  circumstances 
are  not.*^  Relevant  to  the  truth  of  answers  in  the  application,  it  may  be  shown 
tliat  true  answers  were  given  the  agent  or  examiner,*-  and  on  the  issue  whether  in- 
sured had  a  progressive  disease  when  he  ansv^^e^ed  that  he  had  not  been  sick,  it  may 
be  shown  that  shortly  afterwards  he  had  it  and  died  from  it.*^  Where  the  amount 
payable  is  limited  to  a  sum  derived  from  one  assessment  on  the  entire  membership, 
evidence  as  to  the  financial  condition  of  the  society  and  number  of  members  it  ha? 
is  admissible.**  The  recent  loss  of  the  husband  of  plaintiff,  her  ill  health  and  un- 
familiarity  with  business,  bear  on  the  question  of  her  being  influenced  by  false  repre- 
sentations in  the  settlement  of  her  claim  as  beneficiary.*^  In  the  absence  of  statu- 
tory inhibition  a  waiver  in  the  application  of  the  disqualification  of  attending  physi- 
cians as  witnesses  is  valid,*''  and  the  benefits  of  the  waiver  are  equally  as  available 
to  the  beneficiary  as  to  the  insurer.*^  A  "manual"  of  rules  of  the  association  is  not 
admissible  in  connection  with  a  policy  of  which  it  is  no  part  when  rele\-ant  wholly 
to  the  adverse  party's  case,*^  and  not  to  that  unless  its  connection  with  the  issues 
is  shown.*^ 

Sufficiency  and  degree  of  proof  J"^ — On  the  issue  of  suicide  or  accident  the  reason- 
able probability  controls.^^  The  fact  of  suicide  need  not  be  shown  beyond  a  reason- 
able doubt^-  but  may  be  established  by  a  mere  preponderance  of  the  evidence."'' 
Slight  evidence  is  sufficient  to  show  dependency  when  that  is  an  element  of  eligi- 
bility of  a  beneficiary.''*  Tlie  evidence  must  suffice  to  show  resort  to  the  primary 
modes  of  adjusting  claims^=  and  the  title  of  one  claiming  as  assignee  of  the  uon.iinal 


3G.  Manual  of  accitlent  society  held  inad- 
missible under  act  May  11,  1881.  P.  L.  20. 
requiring  copy  to  be  attached  to  policy. 
Mov/ry  v.  National  Protective  Soc,  27  Pa. 
Super.  Ct.   390. 

37.  Tackman  v.  Brotherhood  of  American 
Yeomen    [Iowa]    106   N.   W.    350. 

38.  Hence,  evidence  as  to  the  member's 
character  as  a  p-^aceable  and  law-abidine 
citizen  could  be  shown.  Sovereign  Camp  of 
Woodmen  v.  Welch.   16  Okl.   188.  83  P.  547. 

39.  40.  Where  injury  was  claimed  to  have 
resulted  from  swallowing  a  pin.  held  error 
to  refuse  to  require  jury  to  answer  on  what 
date  the  pin  was  swallowed.  Order  of  United 
Commercial  Travelers  v.  Barnes,  72  Kan.  392. 
80  P.   1020,   S2  P.   1099. 

41.  But  questions  calling  for  findings  as 
to  who  were  present  when  he  swallowed 
the  pin  and  the  circumstances  were  im- 
proper. Order  of  United  Commercial  Travel- 
ers v.  Barnes,  72  Kan.  392,  SO  P.  1020.  82  P. 
1099. 

42.  Lyon  v.  United  Moderns,  14  8  Cal.  4  70, 
83  P.  804. 

43.  Nophsker  v.  Supreme  Council  of  Roy- 
al Arcanum   [Pa.]    64  A.  788. 

44.  Sovereign  Camp  Woodmen  of  the 
World  v.  Carrington  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  397,  90  S.  W.   921. 

45.  Mowry  v.  National  Protective  Soc,  27 
Pa.   Super.   Ct.  390. 

46.  Trull  V.  Modern  Woodmen  of  America 
[Idaho]   85  P.  1081. 


47.  Trull  V.  ;Modern  Woodmen  of  Am-?r- 
•ca  [Idaho]  85  P.  1081.  A  stipulation  in  the 
constitution  that  the  proofs  of  death  shall 
consist  in  part  of  tlie  affidavit  of  the  at- 
tending phj'sician,  "ivhich  shall  state  such 
information  as  may  be  required  by  the  in- 
surer, is  a  waiver  of  the  privileged  char- 
acter of  communications  and  constitutes  the 
physician  a  competent  witness  as  to  dis- 
closures made  to  him  concerning  insured's 
last  sickness.  "U^estern  Travelers'  Ace. 
Ass'n  v.  Munson   [Neb.]   103  N.  M^  688. 

•IS.  ]\I?inual  of  accident  society  held  in- 
admissible because  evidence  for  the  defense 
and  not  competent  at  the  time  it  was  of- 
fered. Mowry  v.  National  Protective  Soc, 
27   Pa.    Super  Ct.   390. 

49.  Inadmissible  on  issue  of  fraud  in  a 
settlement,  because  not  shown  to  have  been 
in  possession  of  a  representative  of  defend- 
ant at  the  time  the  alleged  fraudulent  set- 
tlement, which  was  sought  to  be  rescinded, 
was  procured.  Mowry  v.  National  Protec- 
tive  Soc,    27   Pa.   Super.  Ct."  390. 

50.  See   5  C.  L.   15?9. 

51.  .52.  53.  Supreme  Tent  Knights  of  Mac- 
cabees v.   King   [C.  C.   A.]   142  F.  67S. 

54.  Erickson  v.  Modern  Woodmen  of 
America   [AVash.]   S6  P.  584. 

55.  Evidence  held  sufficient  to  sustain  a 
finding  that  plaintiff's  claim  was  before  a 
convention  of  the  defendant  .on  appeal. 
Carey  v.  Switchmen's  Union  [Minn.]  107  N. 
W.    129.      Evidence   held   insufficient   to   show 
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benefician'."^''  The  admission  in  evidence  of  the  verdict  of  the  coroner's  jurv  find- 
ing that  insured  came  to  his  death  by  suicide  does  not  necessarily  make  out  a  prima 
facie  case  of  death  from  that  cause/'  and  where  the  evidence  of  self-destruction 
is  circumstantial,  the  defendant  fails  in  its  effort  to  prove  suicide  unless  the  cir- 
cumstances exclude  with  reasonable  certainty  any  hypothesis  of  death  by  accident 
or  by  the  act  of  another."* 

Trial  and  judgmeni.^^ — Instructions  are  tested  by  the  general  rules  of  trial 
practice.""  It  is  for  the  court  to  say  what  was  the  legal  effect  on  the  policy  of  the 
fact  that  insured  suffered  from  a  disease  which  increased  the  risk,"^  but  where  there 
is  a  question  whether  the  disease  does  increase  the  risk,  it  is  for  the  jurv.®-  It  has 
l>een  held  a  jur\-  question  whether  answers  were  intentionally  false*'"*  and  material/'* 
whether  insured  had  a  particular  disease"^  or  had  impaired  his  health  by  drugs/*' 
whether  there  was  an  unnecessary  exposure  to  danger'''^  or  a  violation  of  law/^ 
whether  disease  or  accident  was  the  cause  of  disabilitv^^  or  accident  or  suicide  the 


a  denial  of  liability  by  a  society  for  sick 
benefits.  Union  Fraternal  League  v.  Johns- 
ton.  124   Ga.   902,   53   S.   E.   241. 

56.  Evidence  held  insufficient  to  estab- 
lish claim  of  widow  by  assignment  as 
against  the  member's  mother  named  in  the 
certificate  as  beneficiary  before  his  mar- 
riage and  retained  as  such  till  his  death. 
Coston  V.  Coston  [Mich.]  13  Det.  Leg.  N. 
540,   108  N.  W.   736. 

57.  Grand  Lodge  A.  O.  U.  W.  v.  Banister 
[Ark.]   96  S.  TV.   742. 

58.  Cosmopolitan  Life  Ins.  Co.  v.  Koegel, 
104   Va.   619,   52   S.   E.    166. 

59.  See  5  C.  L.   1540. 

60.  See   generally  Instructions,   6  C.  L.  43. 

Mn-st  not  assume  facts  not  proved:  In- 
struction held  properly  refused  as  assum- 
ing that  applicant  had  suffered  from  the 
disease  of  "pleurisy."  Lyon  v.  United  Mod- 
erns,   148    Cal.   4  70,    83   P.    804. 

Constrnction  of  io.strnction.s:  Instructions 
given  held  to  properly  present  the  issue 
whether  a  deceased's  changed  occupation 
was  more  hazardous  than  that  of  a  farmer. 
Kardister  v.  Supreme  Order  of  Married 
Men's  League  [Mo.  App.]  96  S.  W.  316.  In- 
struction requested  as  to  change  of  occu- 
pation to  sawmill  operative  increasing  the 
hazard  to  a  member  insured  as  a  farmer 
held    covered    by    ins.tructions    given.      Id. 

Effect  of  proofs  of  loiss  as  evidence:  It  is 
error  to  refuse  an  instruction  limiting  the 
scope  and  effect  of  proofs  of  loss  wlien 
admitted  in  evidence  to  the  one  purpose  of 
sho^ving  compliance  with  the  policy  condi- 
tions Xo  matter  liow  offered,  or  whether 
they  were  objected  to  wlien  offered  or  not. 
Order  of  United  Commercial  Travelers  v. 
Barnes.    72    Kan.    392.    80    P.    1020,    82    P.    1099. 

61.  Where  an  applicant  has  suffered  from 
a  disease  so  grave  in  its  nature  that  gen- 
erally it  is  recognized  as  having  a  tend- 
ency to  shorten  life,  it  may  be  ruled  as 
matter  of  law  that  as  tlie  risk  is  tlius  in- 
creased tlie  policy  is  void.  Kidder  v.  Su- 
preme Commandery  United  Order  of  Golden 
Cross   [Mass.]    78  N.  E.  469. 

G2.  But  where  the  insurer  in  reply  to  a 
question  calling  for  the  fact  has  not  been 
informed  of  a  disease  which,  although  seri- 
ous, may  not  have  this  tendency,  it  is  for 
the    jury    to    say    if    the    risk    has    been    in- 


creased. Kidder  v.  Supreme  Commandery, 
United  Order  of  Golden  Cross  [Mass.]  78  N. 
E.   469. 

63.  Answers  as  to  applicant  having  con- 
sulted or  being  treated  by  phj'sician  were 
intentionally  false.  Kidder  v.  Supreme  Com- 
mandery, United  Order  of  Golden  Cross 
[Mass.]  78  N.  E.  469.  Answer  to  a  question 
as  to  his  having  been  an  inmate  of  any  in- 
firmary, sanitarium,  retreat,  asylum,  or  hos- 
pital, was  given  in  good  faith  and  truth- 
fully as  he  understood  the  question.  Mod- 
ern Woodmen  of  America  v.  Wilson  [Neb.] 
107  N.  W.  568.  Answer  to  a  question  as  to 
his  health,  character,  and  habits  was  given 
in-  good  faith  and  according  to  the  appli- 
cant's condition  as  he  understood  it  at  the 
time.  Id.  Answer  to  a  question  regarding 
treatment  by  and  consulting  physicians  was 
made  honestly  and  in  good  faith  and  with- 
out intention  to  deceive  the  society.  Id. 
Warranty  in  application  as  to  condition  of 
health  of  applicant's  mother  was  true  or 
false.  Ranta  v.  Supreme  Tent,  Knights  of 
the  Maccabees  of  the  Worl'd  [Minn.]  107  N. 
^V.  156.  Warranty  in  application  that  ap- 
plicant was  in  good  liealth  "v\'as  true  or 
false.  Id.  Answering  double  inquiry  as  to 
changing  or  having  been  advised  to  change 
residence  on  account  of  health  did  so  in 
good  faith.     Id. 

64.  False  answers  as  to  whether  the  ap- 
plicant has  consulted  or  been  treated  by 
pliysician.  Kidder  v.  Supreme  Commandery 
United  Order  of  Golden  Cross  [Mass.]  78  N. 
E.   469. 

65.  Disease  of  pleurisy.  Lyon  v.  United 
Moderns.  148  Cal.  470,  83  P.  804.  Whether 
tlie  death  of  a  member  was  the  result  of 
disease  from  ^hich  he  ^vas  suffering  at  the 
time  of  reinstatement  held  a  question  of 
fact,  concluded  against  tlie  order  by  the 
judgment  of  tlie  appellate  court.  Court  of 
Honor   V.   Dinger    [111.]    77  N.   E.    557. 

66.  Taylor  v.  Modern  Woodmen  of  Amer- 
ica,  72   Kan.  44,  83  P.   1099. 

67.  Accident  insurance.  Noyes  v.  Com- 
mercial Travelers'  Eastern  Ace.  Ass'n,  190 
Mass.  171,   76  N.  E.   665. 

68.  Whether  member  met  his  death  while 
engaged  in  violation  or  attempted  violation 
of  law.  Sovereign  Camp  of  Woodmen  v. 
Welch,  16  Okl.  1S8,  83  P.  547. 
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cause  of  cleath/°  whether  suicide  was  sane  or  insane/^  what  was  the  disability  en- 
suing on  a  particular  injur}'-/-  whether  facts  evince  a  waiver  of  the  right  to  transfer 
to  a  new  class  of  insurance/^  whether  a  settlement  was  fraudulent.'^*  Timeliness  in 
teaidering  an  assessments^  and  whether  acceptance  of  a  past  due  assessment  was  un- 
conditional have  also  been  left  to  the  jurj.^^ 

Verdict  and  judgment.'^'' — Special  interrogatories  as  to  when  the  accident  hap- 
pened and  when  insured  became  aware  of  it  are  allowable  on  the  issue  of  timely 
notice.'^^  A  special  finding  that  a  fact  was  contrary  to  the  answer  in  the  applica- 
tion does  not  necessarily  conflict  with  a  general  finding  that  answers  were  in  good 
faith  and  without  intention  to  deceive.'^^ 

VvHiere  the  ]5laintiffs  show  themselves  entitled  to  recover  on  a  death  benefit  cer- 
tificate, but  do  not  show  their  right  to  a  money  judgment,  a  court  of  equity  has 
power  only  to  order  an  assessment  to  make  the  amount.^"  By  statute  in  Florida  a 
judgment  for  attorney's  fees  is  required  to  be  entered  against  any  life  or  fire  in- 
surance company  when  plaintiff  succeeds  in  an  action  on  a  policy.'^^  This  statute 
is  constitutionaP-  and  has  not  been  repealed  in  so  far  as  applicable  to  fraternal  so- 
cieties.^^ The  Texas  statute  permitting  recovery  of  damages  and  attorney's  fees 
by  successful  litigants  in  actions  on  insurance  policies  is  inapplicable  to  fraternal 
societies.^*  In  Kansas  a  judgment  against  a  society  is  required  to  be  appealed  from 
within  less  time  than  is  granted  to  litigants  generally/^  and  this  has  been  held  to 


69.  Whether  sudden  giving'  way  of  one's 
foot  without  apparent  cause  is  a  disease 
within  an  accident  insurance  contract  ex- 
cluding liability  for  injuries  resulting  from 
disease.  Noyes  v.  Commercial  Travelers' 
Eastern  Ace.  Ass'n,  190  Mass.  171.  76  N.  E. 
665. 

70.  Tackman  v.  Brotherhood  of  American 
Yeomen  [Iowa]  106  N.  W.  350;  Grand  Lodge 
A.  O.  U.  W.  v.  Banister  [Ark.]  96  S.  "W.  742; 
Cosmopolitan  Life  Ins.  Co.  v.  Koegel,  104 
Va.  619,  52  S.  E.  16G. 

71.  Mental  condition  of  a  member  at  time 
of  taking  his  life.  Bunker  v.  United  Order 
of  Foresters   [Minn.]   107  N.  W.  392. 

73.  "Whether  there  was  a  total  loss  of  the 
use  of  a  hand  at  or  above  the  wrist  joint. 
Beber  v.  Brotherhood  of  Railroad  Trainmen 
[Neb.]  106  N.  W.  168.  Whether  insured  after 
swallowing  a  pin  became  wholly  and  con- 
tinuously disabled  from  attending  to  every 
kind  of  business  pertaining  to  his  occupa- 
tion on  a  certain  date.  Order  of  United 
Commercial  Travelers  v.  Barnes,  72  Kan.  392, 
80  P.  1020,  82  P.  1099. 

73.  Where  a  fraternal  order  created  a 
new  class  of  membership  in  its  insurance 
department  and  autliorized  transfers  from. 
other  classes  thereto,  tlie  question  wliether 
a  member  wlio  was  denied  the  right  of 
transfer  acquiesced  therein  by  failing  for 
nine  years  to  exercise  his  right  of  appeal 
Vv'ithin  the  order,  or  otherwise  proceed 
to  preserve  his  rights,  is  one  of  fact.  Su- 
preme Lodge  K.  P.  V.  Andrews  [Ind.  App.] 
77   N.   E.   361. 

74.  Mowry  v.  National  Protective  Soc,  27 
Pa.  Super.  Ct.  390. 

75.  Whether  an  assessment  was  ten- 
dered within  the  time  it  was  payable.  Tay- 
lor V.  Modern  Woodmen  of  America,  72  Kan. 
443,   83  P.    1099. 

76.  Where  an  unconditional  receipt  was 
given  for  past  due  assessments,  the  ques- 
tion   whether    an    alleged    conversation    be- 


tween the  deceased  member  and  the  local 
officer  to  whom  the  payment  was  made,  as 
testified  to  by  the  oflScer,  was  sufficient  to 
inform  the  member  that  the  officer  would 
hold  the  money  subject  to  the  action  of  a 
superior  officer  was  a  question  for  the  jury. 
Soeliner  v.  Grand  Lodge  of  Order  of  Sons  of 
Herman    [Neb.]    104  N.   W.   871. 

77.  5   C.  L.    1540,   n.   47   et  seq. 

78.  Where  the  injury  was  claimed  to  have 
resulted  from  swallowing  a  pin,  held  error 
to  refuse  to  require  Jury  to  answer  on  what 
date  the  pin  was  swallowed  (Order  of  United 
Commercial  Travelers  v.  Barnes,  72  Kan. 
392,  80  P.  1020,  82  P.  1099)  and  when  plain- 
tiff first  learned  that  he  had  swallowed  tlie 
pin  (Id.),  but  questions  calling  for  findings 
as  to  who  were  present  w^hen  he  sw^allowed 
it  and  the  circumstances  were  improper 
(Id.). 

79.  Where  insured  answered  In  the  nega- 
tive a  question  whether  he  had  ever  been 
an  inmate  of  a  sanitarium,  and  the  jury 
found  specially  that  a  place  where  insured 
had  received  treatment  ■was  a  sanitarium, 
the  special  verdict  did  not  necessarily  con- 
tradict a  general  finding  that  the  insured's 
answers  were  given  honestly,  in  good  faith, 
and  ■without  any  intention  to  deceive.  Mod- 
ern Woodmen  of  America  v.  Wilson  [Neb.] 
107   N.   W.   568. 

SO.  Sleight  V.  Supreme  Council,  Mystic 
Toilers  [Iowa]   107  N.  W.  183. 

81,  S3.  Laws  1893,  p.  101,  c.  4173.  Su- 
preme Lodge  K.  P,  V.  Lipscomb  [Fla.]  39  So. 
637. 

83.  Laws  1893,  p.  101,  c.  4173,  held  not 
repealed  by  Laws  1895,  p.  143,  c.  4380.  Su- 
preme Lodge  K.  P.  V.  Lipscomb  [Pia.]  39 
So.  637. 

84.  Fraternal  societies  are  by  Rev.  St. 
1895,  art.  3092,  expressly  exempted  from  the 
operation  of  article  3071.  Sovereign  Camp 
"V\''oodmen  of  the  World  v.  Carrington  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  397,  90  S.  W.  921. 
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apply  to  the  perfection  of  proceedings  in  error,^''  the  failure  to  comply  being  ground 

for  dismissal  of  the  proceeding.®'     Statutes  of  this  character  are  not  repugnant  to 

the  constitutional  provision  forbidding  the  d-enial  of  the  equal  protection  of  the 
laws.«8 


FRAUD     AND     UNDUE     INFLUENCE. 


§  1.     Actual  Fraud   (1813). 

§  2.      Inferences     from     Circumstances    and 
Condition   of   Parties    or    From    the    Intrinsic 


Nature   of  the  Transaction    (1818). 

§  3.     Remedies    (1820),         Pleading    (1822). 
Evidence    (1823).     An   Instruction    (1826). 


The  right  of  action  for  damages  from  misrepresentation  is  elsewhere  treated.^ 
§  1.     Actual  fraud.^ — Fraud  consists  of  any  deception  or  artifice  used  to  cir- 
cumvent, cheat,  or  deceive  another.*     A  false  representation*  or  concealment^  of  a 


85,  86.  Gen.  St.  1901,  §  3580,  limiting  ap- 
peals to  60  days  after  rendition  of  judg- 
ment. Sons  and  Daughters  of  Justice  v. 
Swift   [Kan.]   84  P.  984. 

87,  88.  An  action  of  ouster  also  lies.  Sons 
and  Daughters  of  Justice  v.  Swift  [Kan.]  84 
P.  984. 

1.     See  Deceit,  7  C.  L.  1093. 

3.     See  5  C.  L.  1541. 

3.  It  is  fraud  when  one  furnishes  to  a 
mercantile  agency  a  false  statement  as  to 
his  rating  where  others  acquire  and  give 
credit  on  faith  of  such  representations. 
Katzenstein  v.  Reid,  Murdock  &  Co.  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  554,  91  S.  W.  360. 
A  false  statement  by  an  owner  of  land  to 
brokers  that  he  had  withdrawn  it  from  the 
market,  whereby  a  settlement  was  made  for 
a  small  sum,  held  sufficient  to  avoid  the  set- 
tlement where  the  owner  shortly  afterwards 
-sold  to  a  purchaser  procured  by  the  brokers. 
Bowe  V.  Gage,  127  Wis.  245,  106  N.  W.  1074. 
False  representations  as  to  the  ownership  of 
bonds  held  as  collateral,  and  that  a  sale  of 
the  bonds  at  par  had  been  practically  closed 
held  to  ji^stify  rescission  of  a  contract  to 
underwrite  such  bonds.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  T.  S.  946.  One  who  obtains 
a  loan  evidenced  by  a  note  and  mortgage 
upon  a  promise  to  pay  off  a  prior  lien,  with- 
out any  intention  of  doing  so,  is  guilty  of 
fraud  entitling  the  other  party  to  rescind  un- 
der Civ.  Code  §  1572.  Matteson  v.  Wagoner, 
147  Cal.  789,  82  P.  436.  An  answer  in  an  ac- 
tion on  a  note  alleging  that  the  note  was 
given  for  corporate  stock  -which  the  seller 
had  represented  to  be  of  a  greater  value 
than  it  was,  and  said  he  would  take  it  him- 
self when  it  -was  issued  if  the  defendant  did 
not  want  it,  and  before  the  stock  was  issued 
defendant  demanded  the  return  of  his  note, 
held  to  state  a  defense.  Grinnell  v.  Hill,  1 
Cal.  App.  492,  82  P.  445.  Where  a  wife  while 
estranged  from  her  husband  and  in  love  with 
another  induced  him  to  convey  property  to 
lier  by  falsely  representing  that  she  would 
resume  marital  relations  with  him,  but  re- 
fused to  keep  her  promise,  her  husband  was 
entitled  to  have  the  deed  canceled.  Jennings 
V.  Jennings  [Or.]  85  P.  65.  Where  evidence 
discloses  false  representations  as  to  material 
facts  willfully  made  as  an  inducement  to  tlie 
transaction  and  causing  injury,  the  cause  set 
up  by  counterclaim  should  not  be  dismissed. 


May  V.  Loomls,  140  N.  C.  350,  52  S.  E.  728. 
Where  one  who  owed  a  debt  of  gratitude 
to  another  induced  him  to  purchase  a  note 
by  falsely  representing  that  it  was  secured, 
it  was  held  that  the  transaction  was  induc- 
ed by  fraud.  Thompson  v.  Randall  [K^y.]  90 
S.  W.  251.  Where  a  release  of  damages  for 
personal  injuries  was  procured  by  falsely 
representing  it  to  be  a  receipt.  Robertson 
V.  Fuller  Const.  Co.,  115  Mo.  App.  456,  92  S. 
W.  130.  Where  a  lessor,  knowing  that  a 
lessee  cannot  read,  professes  to  read  from 
the  lease  an  agreement  which  is  not  there 
for  the  purpose  of  inducing  the  lessee  to  ac- 
cept. Knoepker  v.  Redel,  116  Mo.  App.  62, 
92  S.  W.  171.  Instruction  held  to  embody  all 
the  essential  elements  of  fraud.  George  v. 
Hesse  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  359, 
94  S.  W.   1122. 

Held  not  to  constitute  fraud:  Where  the 
lessee  of  a  rooming  house  who  had  paid  the 
last  month's  rent  in  advance  sold  her  inter- 
est in  the  premises,  she  was  held  not  entitled 
to  assert  that  she  did  not  intend  to  dispose 
of  her  interest  in  the  deposit,  there  being  rr» 
fraud  practiced.  Wackerow  v.  Engel,  96  N. 
T.  S.  1071.  Representations  by  a  landlord 
in  making  a  lease  that  the  house  had  been 
repaired  and  did  not  leak,  and  it  appeared 
that  the  landlord  did  not  have  rea- 
son to  believe  that  the  repairs  had  not  ac- 
complished their  purpose,  held  not  fraudu- 
lent. Bayles  v.  Clark,  100  N.  Y.  S.  586. 
U'ailure  of  consideration  in  •whole  or  in  part 
is  no  ground  for  setting  aside  a  deed  in  the 
absence  of  fraud  or  undue  influence.  Rip- 
perdan  v.  W^eldy  [Cal.]  87  P.  276.  A  threat 
by  one  having  good  title  to  land  and  entitled 
to  possession  as  purchaser  under  a  decree  of 
sale,  as  against  a  debtor  occupying  the  land, 
to  eject  such  occupant  by  process  under  the 
decree  of  confirmation  of  sale  does  not  con- 
stitute fraud  or  duress  to  set  aside  a  deed 
made  bv  such  occupant  to  such  owner.  Dun- 
fee  v.  Childs  [W.  Va.]  53  S.  B.  209.  Allega- 
tions in  a  petition  to  set  aside  a  sheriff's  sale, 
that  plaintiff  was  surety  on  notes  executed 
by  his  wife,  that  the  notes  were  procured  by 
his  wife's  heirs  and  turned  over  to  third  per- 
sons without  consideration  to  compel  plain- 
tiff to  pay  them  and  relieve  the  wife's  estate 
from  liability,  that  judgment  was  procured  on 
the  notes  and  the  husband's  interest  in  the 
estate  sold,  held  not  to  state  facts  sufficient 
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material,*'  past,  or  existing  fact^  made  by  a  party  or  his  agent/  and  relied  and  acted 


to  set  aside  the  sale  on  the  ground  of  fraud- 
ulent combination.  Martin  v.  Castle,  193  Mo. 
183,  91  S.  W.  930. 

4.  There  must  be  fraudulent  representa- 
tions. Hutchason  v.  Spinks  [Cal.  App.]  85  P. 
132. 

Fal.se  representation  to  one  partner  that 
the  otlier  desired  the  contract  executed  held 
sufficient  to  avoid  a  contract  executed  by 
such  partner  in  the  firm  name.  Standard 
Mfg-.  Co.  V.  Stallman  [Wis.]  107  N.  W.  662. 
Where  one  purchases  goods  with  the  inten- 
tion not  to  pay  for  them,  tliere  is  such  a 
fraudulent  representation  as  will  avoid  the 
sale.  The  Intention  must  exist  at  the  time 
of  the  sale  and  may  be  inferred  from  circum- 
stances.    Upchurch  v.  Mizell   [Fla.]  40  So.  29. 

Eviclenee  sufficient  to  show  that  repre- 
sentations in  the  sale  of  land  were  false  and 
fraudulent.  Jones  v.  Coan  [Ala.]  41  So.  757. 
Evidence  sufficient  to  show  fraud  where  one 
procured  from  another  land  by  false  repre- 
sentations as  to  the  extent  of  incumbrances 
thereon.  Heath  v.  Schroer  [Mo.  App.]  96  S. 
W.  313.  Wliere  a  purchaser  with  knowledge 
of  the  vendor's  title  essayed  to  represent  the 
state  of  the  title  but  failed  to  make  full  dis- 
closure, and  procured  tlie  property  for  a 
grossly  inadequate  consideration,  he  was 
held  guilty  of  fraud.  Smith  V;  Woodson 
[Ky.]  92  S.  W.  980.  One's  false  statement 
with  respect  to  his  financial  responsibility, 
made  with  a  view  of  inducing  others  to  ex- 
tend him  credit,  is  a  false  representation, 
wliether  made  carelessly  or  fraudulently. 
Katzenstein  v.  Reid,  Murdock  &  Co.  [Tex. 
Civ.  App.]    14  Tex.  Ct.  Rep.  554,  91  S.  W.  360. 

Evidence  insufficient  to  sliow  that  false 
representations  were  made,  or,  if  made,  that 
tliey  induced  the  transaction  complained  of. 
Smith  v.  Krueger  [N.  J.  Eq.]  63  A.  850.  A 
statement  made  as  a  repetition  of  what  an- 
other has  said,  and  not  as  of  one's  own 
knowledge,  is  not.  Jewett  v.  Buck,  78  Vt. 
353,  63  A.  136.  Evidence  insufficient  to  show 
that  false  representations  had  been  made  in  in- 
ducing a  contract  assigning  rights  in  certain 
territory  for  the  organization  of  burial  asso- 
ciations. Burk  V.  Johnson  [C.  C.  A.]  146  F. 
209.  Where  one  purchasing  timber  land 
through  an  agent  wrote  to  the  seller  "I  hand 
you  copy  of  the  contract;  *  •  *  will 
send  check  on  receipt  of  your  advice  that  it 
is  all  right."  Held  that  the  letter  was  not 
a  request  for  information  as  to  the  value  of 
the  timber,  nor  an  expression  of  reliance  on 
the  seller's  judgment  as  to  the  value.  Cook 
V.  Bagnell  Timber  Co.    [Ark.]    94  S.   W.  695. 

5.  Where  in  making  an  ante-nuptial  con- 
tract the  prospective  husband  concealed  the 
extent  of  his  property.  Murdock  v.  Murdock, 
219   111.   123,  76  N.   E.  57. 

6.  Misrepresentation  as  to  a  material  fact 
entitles  a  purchaser  to  be  relieved  from  his 
contract.      Mather  v.   Barnes,  146  F.   1000. 

Held  material:  Statements  of  officers  of 
corporation  that  none  of  its  stock  had  been 
sold  below  par  held  material  misrepresenta- 
tion authorizing  rescission.  Hubbard  v.  In- 
ternational Mercantile  Ag.,  68  N.  J.  Eq.  434. 
59  A.  24.  A  false  statement  of  the  number 
of  rooms  in  a  building  contained  in  a  written 
contract  for  the  sale  of  land  is  so  material 
that  it  will  justify  the  vendee  in  rescinding-. 


though  the  vendor  can  make  the  building 
comply  with  the  contract.  Davis  v.  Scher 
[N.  J.  Law]  62  A.  193.  Where  a  purchaser 
receives  what  he  bargained  for  and  bases  his 
right  to  rescind  on  the  ground  of  false  rep- 
resentation concerning  it,  he  must  show 
that  sucli  representation  was  material  and 
that  he  was  misled  to  his  injury.  Jakway 
V.  Proudfit  [Neb.]  109  N.  W.  388.  False  rep- 
resentations as  to  the  value  of  a  stock  of 
goods,  made  to  induce  one  to  enter  into  a 
partnership,  is  of  fact  and  not  opinion.  Cop- 
len  V.  Cox  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
266.  92   S.  W.  1048. 

Not  material:  Statement  that  a  lot  is  25 
by  60  feet  when  it  is  23  by  60,  and  that  it  is 
leased  for  5  years  when  in  fact  four  months 
of  sucli  period  has  expired,  is  not  material 
or  fraudulent.  Kafka  v.  Grant  [N.  J.  Law] 
63  A.  900.  A  false  representation  as  to  the 
place  where  goods  are  manufactured  is  not 
material,  tliere  15eing  no  representation  as  to 
the  manufacturer.  Brennard  Mfg.  Co.  v. 
Citronelle   Mercantile    Co.    [Ala.]    41    So.    671. 

7.  Representations  must  be  relative  to  an 
existing  or  past  fact.  Clark  Co.  v.  Rice,  127 
Wis.  451,  106  N.  W.  231.  The  false  statement 
of  an  intention  may  constitute  fraud. 
Schrafft  v.  Fidelity  Trust  Co.  [N.  J.  Law]  62 
A.  933.  A  representation  that  an  owner  of- 
fering to  sell  his  property  offered  it  for 
$1,000,  when  in  fact  he  demanded  but  $500, 
is  one  of  an  existing  material  fact.  Hughes 
V.  Lockington  [111.]  77  N.  E.  1105.  False 
representation  as  to  title  held  to  constitute 
fraud.  Howerton  v.  Augustine  [Iowa]  106 
N.  W.  941.  False  representations  that  one 
was  a  member  of  a  certain  law  firm,  v/as  a 
rich  man,  had  sold  one  mine  and  was  inter- 
ested in  a  deal  on  another,  that  his  mother 
had  made  out  checks  for  the  amount  she  was 
to  contribute  to  an  enterprise,  held  state- 
ments as  to  existing  facts.  Damers  v.  Stern- 
berger,  95  N.  Y.  S.  532.  False  statements  by 
a  vendor,  positively  as  of  his  own  knowl- 
edge as  to  the  number  of  acres  in  a  tract,  is 
a  statement  of  fact.  Judd  v.  Walker,  114 
Mo.  App.  128,  89  S.  W.  558.  Representations 
as  to  boundaries  are  of  fact.  Freeman  v. 
Gloyd  [Wash.]  86  P.  1051.  Statement  of  phy- 
sician as  to  length  of  time  treatment  would 
continue  held  mere  opinion  and  not  suffi- 
cient to  set  aside  contract  fixing  amount  of 
physician's  fee  based  thereon.  Denenholz  v. 
Kelly,  97  N.  Y.  S.  389. 

8.  Where  one's  agent  fraudulently  mis- 
represented the  boundaries  of  a  tract  of  land 
to  a  prospective  purchaser.  Kell  v.  Trench- 
ard  [C.  C.  A.]  142  F.  16.  A  principal  is  liable 
for  false  representations  made  by  his  agent 
within  the  scope  of  his  authority.  Judd  v. 
Walker,  114  Mo.  App.  128,  89  S.  W.  558. 
Where  the  mortgagee  is  not  a  party  to  the 
procuring  of  the  insurance  contract,  and  had 
no  knowledge  of  fraud  in  the  procuring  of 
the  insurance,  an  allegation  of  fraudulent 
representations  and  concealments  on  the  part 
of  the  mortgagor  in  the  procuring  of  the  in- 
surance does  not  constitute  a  defense  to  the 
claim  of  the  mortgagee  under  the  policy. 
Firemen's  Ins.  Co.  v.  Boland,  8  Ohio  C.  C  (N. 
S.)  325.  One  cannot  have  a  contract  set  aside 
for  the  fraud  of  a  third  person  not  the  agent 
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upon-'  by  one  who  has  a  right  to  rely  and  act  upon  it"'  to  his  damage,"  is  fraud. 


of  the  other  party  nor  in  collusion  with  him. 
Cason  V.  Ca.son  [Tenn.]  9.3  S.  ^V.  89.  An 
agent  employed  to  sell  corporate  stock,  -who 
receives  a  commission  for  his  services,  is 
personally  liable  for  false  representations 
made  by  himself  to  induce  a  sale.  Getchell 
V.  Dusenbury  [Mich.]  1.3  Det.  Leg.  N.  511,  108 
N.  W.  723.  Corporate  transaction  investigat- 
ed and  held  not  fraudulent  as  against  the 
corporation.  Figge  v.  Bergcnthal  [Wis.]  109 
N.  W.  581.  Where  one  to  whom  a  mining 
com.pany  issues  stock  in  payment  for  serv- 
ices sells  it,  falsely  representing  that  it  is 
treasury  stock  and  the  money  would  be  used 
In  developing  the  mine,  the  corporation  can- 
not question  the  sale  nor  recover  the  proceeds 
thereof.  Chilkat  Gold  &  Copper  Min.  Co.  v, 
Fos,  42  W^ash.  201,  84  P.  827.  Where  a  di- 
rector and  president  of  a  corporation  offered 
to  sell  his  stock  to  a  director  and  manager, 
and  at  their  joint  request  a  statement  was 
procured  from  the  bookkeeper,  the  seller  was 
not  liable  for  false  representations  in  such 
statement.  Goodwin  v.  Daniel  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  892,  93  S.  W.  534. 
Principal  liable  for  fraud  of  his  agent. 
Heath  v.   Schroer   [Mo.  App.]   96  S.   W.   313. 

9.  Representation  must  have  been  relied 
on.  Clark  Co.  v.  Rice,  127  Wis.  451,  106  N. 
W.  231.  The  sole  question  is  whether  the 
false  representations  deceived  and  influenced 
the  conduct  of  the  person  injured.  It  is 
immaterial  whether  the  representations  were 
sufficient  to  influence  the  conduct  of  a  per- 
son of  ordinary  intelligence.  Bowe  v.  Gage, 
127  Wis.  245,  106  N.  W.  1074.  Representa- 
tions made  to  a  meixantile  agency  and  by  it 
communicated  to  plaintiff.  Beacon  Falls 
Rubber  Shoe  Co.  -v.  Pratte,  190  Mass.  72,  76 
N.  E.  285.  They  must  have  been  relied  upon. 
Hutchason  v.  Spinks  [Cal.  App.]  85  P.  132. 
Where  a  representation  did  not  induce  the  op- 
posite party  to  forego  a  more  particular  ex- 
amination and  was  not  relied  upon,  it  is  not 
fraud,  though  false.  Milby  v.  Hester  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  495,  754,  94  S.  W. 
178.  Instruction  as  to  the  necessi"ty  of  reli- 
ance on  the  false  representations,  where  it 
was  asserted  that  the  injured  party  relied  on 
his  own  judgment,  held  not  misleading. 
George  v.  Hesse  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.   359,   94   S.    W.   1122. 

10.  IVo  right  1o  rely:  A  purchaser  will  not 
be  heard  to  complain  that  he  was  deceived 
by  representations  as  to  matters  which  he 
had  means  at  hand  to  investigate.  Mather  v. 
Barnes,  146  F.  1000.  Evidence  insufficient  to 
show  fraud  in  the  assignment  of  a  patent 
where  the  assignor  dictated  the  terms,  had 
them  read  over  to  him.  and  the  final  draft 
was  read  to  him  before  he  signed  it.  Marsh 
V.  Cortis,  144  F.  132.  One  signing  a  deed 
without  reading  it  held  negligent.  Hyatt  v. 
Zion,  102  Va.  909,  48  S.  E.  1.  Where  defend- 
ant knew  he  was  signing  a  contract  of  some 
kind  and  had  an  opportunity  to  read  it,  but 
chose  to  sign  without  reading,  he  was  bound 
by  its  terms,  though  plaintiff  stated  its  con- 
tents imperfectly,  there  being  no  concealment. 
Alexan<ler  v.  Ferguson  [N.  J.  Law]  63  A.  998. 
One  who  makes  full  investigation  and  Is  not 
prevented  from  making  it  as  exhaustive  as 
he  desires  cannot  assert  that  the  opposite 
party    made    false    representations    which    he 


relied    upon    to-  his    damage.     Pittsburg   Life 
&   Trust   Co.   V.    Northern   Cent.   Life  Ins.   Co., 
140    F.    888.     Where   one   was   given    full    op- 
portunity to  ascertain  the  truth  or  falsity  of 
representations    concerning    rights    under    a 
copyright  plan  for  the  establishment  of  mu- 
tual burial  associations,  he  was  held  not  en- 
titled   to    rescind    because    of    the    falsity    of 
such    representations.     Burk    v.    Johnson    [C. 
C.  A.]    146  F.  209.     One  who  makes  an   inde- 
pendent investigation  of  his  own  cannot  as- 
sert that   he  was   misled.     Mather  v.   Barnes, 
146      F.     1000.      Statement     by     a     mercantile 
agency   to    the    effect    that    a   person's    rating 
was  in  some  two  years  and  the  figures  could 
not  be  corroborated,  and  that  the  estimate  of 
$1,000    as    his    total   worth   was   conservative, 
was   sufficient   to   put   one   selling   him    goods 
on  guard,  and  he  could  not  rely  on  the  state- 
ment   of   the   agency   in   giving   credit.     Bea- 
con   Falls    Rubber    Shoe    Co.    v.    Pratte,    190 
Mass.  72,   76  N.  E.   285.     AVhere  one  signed  a 
note  upon  the  representation  that  it  was  an 
application  for  a  prospectus  of  an  insurance 
policy,   and   he   relied   upon   such   representa- 
tion, but  did  not  read  the  paper  and  was  not 
prevented  from  doing  so  by  device  or  subter- 
fuge, he  v/as  held  negligent  and  not   entitled 
to  plead  fraud.     Holmes  v.  Baker.   129   Iowa, 
49,    105    N.    W.    349.     The    defrauded    person 
must  have   been   entitled  to   rely   upon   them. 
Clark  Co.  v.  Rice,  127  Wis.  451,  io6  N.  W.  231. 
The  misrepresentations  must  have  been  such 
as   the  defrauded   party  was   entitled  to  rely 
upon.     Marshall-McCartney    Co.    v.    Halloran 
[N.  D.]  106  N.  W.  293.     A  vendee  who  is  giv- 
en an  abstract  showing  on  its  face  that  it  is 
not  down  to  date   may  not   rescind   for  false 
representations      of      the     vendor     that     the 
premises      were      free      from      incumbrances 
and      that      the      lots      were      deeper      than 
in    fact    they    were.     Lake    v.    Churchill,     39 
Wash.    318,   81   P.    849.     Where   one  has  made 
investigation    for    himself,    or    where    means 
are  at  hand  to  ascertain  the  truth  or  falsity 
of  the  representations,    his   reliance   on    such 
representations,     however    false,    affords    no 
ground  for  relief.     Grindrod  v.  Anglo-Ameri- 
can   Bond   Co.    [Mont.]    85    P.    891.     One    who 
signs  a  release   of  damages  for  personal  in- 
juries     without      reading     it     Is      negligent. 
Bennett    v.    Himmolberger-Harrison    Lumber 
Co.,  116  Mo.  App.  699,  94  S.  W.  808.      Where  it 
does    not    appear    that    one    was    induced    by 
fraud  or  artifice  to  sign  a  contract,  and  had 
opportunity    to    examine    it,    he    will    not    be 
heard   to  say   that   he   did   not   know   what  it 
contained.     Walter    Pratt    &    Co.    v.    Metzger 
[Ark.]   95  S.  W.  451. 

Entitled  to  rely:  The  rule  of  caveat  emp- 
tor does  not  apply  to  cases  of  actual  frau^l. 
Kell  v.  Trenchard  [C.  C.  A.]  142  F.  16.  If  in 
the  course  of  an  investigation  a  prospective 
purchaser  is  diverted  by  the  act  of  the  seller, 
it  is  the  same  as  if  no  investigation  had  been 
made.  Mather  v.  Barnes,  146  F.  1000. 
Where  one  who  cannot  read  writing  has  a 
relative  who  acts  as  agent  for  the  opposite 
party  to  reduce  the  agreement  to  writing,  he 
is  not  negligent  in  signing  the  instrument 
without  having  it  road  over  to  him.  Nichols 
&  Shepard  Co.  v.  Bcrning  [Ind.  App.]  76  N. 
E.  776.  A  person  induced  to  purchase  land 
by    false    representations    that    there    was    a 
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It  is  held  in  some  states,  however,  that  pecuniary  injury  is  not  an  essential  elemenl,^^ 
A  purchaser  is  entitled  to  the  bargain  "which  he  supposed  he  was  getting  and  is  not 
to 'be  put  off  with  any  other,  howev-er  good."  It  is  not  essential  that  the  maker 
have  knowledge  of  the  falsity.^*     Liability  attaches  if  a  false  representation  is  made 


larg-e  amount  of  standing  timber  on  it  Is  not 
precluded  from  rescinding  because  he  did 
not  ascertain  the  truthfulness  of  the  state- 
ments. Bonness  v.  Felsing  [Minn.]  106  N. 
W.  909.  It  is  not  the  duty  of  one  residing  in 
Iowa,  who  purchases  land  in  Dakota,  to  go 
to  Dakota  to  ascertain  whether  the  vendor's 
representations  were  true.  Scott  v.  Bur- 
night  [Iowa]  107  N.  W.  422.  False  statement 
in  a  horse  trade  that  a  horse  was  unincum- 
bered held  fraud  v/here  the  trade  was  made 
in  the  evening  some  distance  from  where  the 
records  of  personal  property  were  kept,  and 
there  were  no  suspicious  circumstances. 
Miller  v.  Hackbarth,  126  Wis.  50,  105  N.  W. 
311.  A  contracting  party  may  rely  on  the 
express  statement  'of  an  existing  fact,  the 
truth  of  which  is  known  to  the  opposite 
party  and  not  to  himself.  Farley 'v.  Wiess 
[Neb.]  107  N.  W.  561.  Where  one  makes  a 
false  representation  as  to  a  material  fact 
and  means  are  not  at  hand  to  ascertain  its 
truth  or  falsity,  the  other  party  may  rescind 
vs^hether  or  not  the  inaker  knew  the  falsity 
of  the  representation,  if  the  parties  can  be 
placed  in  statu  quo.  Gardner  v.  Mann,  36 
Ind.  App.  694,  76  N.  E.  417.  The  rule  of 
caveat  emptor  does  not  apply  where  a  pur- 
chaser is  not  familiar  witli  the  goods  but  re- 
lies expressly  on  the  knowledge  and  repre- 
sentations of  the  seller.  Lyon  v.  Lindblad 
[Mich.]  13  Det.  Leg.  N.  574,  lOS  N.  W.  969. 
Where  land  was  obtained  by  false  repre- 
sentations that  the  purchaser  desired  it  for 
a  mill  site,  had  mill  machinery  in  transit,  and 
timber  enough  to  keep  it  running  for  10 
years,  would  give  the  vendor  employment 
at  good  wages,  the  vendor  was  not  negligent 
in  not  discovering  the  fraud  before  the  sale 
was  made.  McMullen  v.  Rousseau,  40  Wash. 
497,  82  P.  883.  Where  one  was  handed  a 
written  contract  prepared  by  the  other  party 
with  whom  he  was  v/ell  acquainted,  was  told 
that  it  represented  the  agreement  between 
them,  was  long  and  involved,  and  if  he  had 
read  it  would  probably  not  have  discovered 
that  it  differed  from  the  oral  understanding, 
he  was  held  entitled  to  repudiate  it.  Lilien- 
thal  V.  Herren,  42  Wash.  209,  84  P.  829.  The 
rule  of  caveat  emptor  applies  only  to  defects 
which  are  patent,  not  to  a  deficiency  in  a 
represented  acreage  which  is  not  within  the 
range  of  the  senses  while  viewing  the  land. 
Judd  V.  Walker,  114  Mo.  App.  128,.  89  S.  W. 
558.  Where  a  vendor  makes  positive  state- 
ments as  to  the  number  of  acres  in  a  tract 
of  land,  the  vendee  is  not,  in  the  exercise  of 
ordinary  business  prudence,  required  to  sur- 
vey the  land.  Id.  A  vendee  may  rely  on  the 
positive  statement  of  his  vendor,  the  falsity 
of  which  is  not  palpable;  the  vendor  may  not 
relieve  himself  on  the  ground  of  caveat  emp- 
tor. Id.  Where  a  sale  is  induced  by  fraud 
and  the  seller  resorted  to  artifice  to  induce 
the  buyer  to  forbear  making  investigation. 
claim  for  relief  is  not  barred  by  alleged 
ne°-ligence  in  relying  on  such  representa- 
tions. May  V.  Loomis,  140  N.  C.  350,  52  S.  E. 
728.  Whether  false  representations  were  so 
palpably    so    that    one    had    no    right   to   rely 


upon  them  Is  ordinarily  a  question  of  fact. 
State  Life  Ins.  Co.  v.  Johnson  [Kan.]  8o  P. 
597. 

11.  Loss  or  damage  must  have  been  the 
proximate  result  of  the  fraud.  Marshall- 
McCartney  Co.  v.  Halloran  [N.  D.]  106  N.  W. 
293;  Sonnesyn  v.  Akin  [N.  D.]  104  N.  W. 
1026.  Evidence  sufficient  to  show  damage 
sufficient  to  sustain  an  action  where  one 
falsely  representfxl  what  another  would  sell 
his  land  for.  Hughes  v.  Lockington  [111.]  77 
N.  E.  1105.  Actual  pecuniary  damage  must 
result  Jakway  v.  Proudfit  [Neb.]  106  N.  W. 
1039.  A  party  must  be  misled  to  his  damage. 
Id.  One  induced  to  purcliase  corporate  stock 
cannot  rely  on  false  representations  as  to  the 
credit  of  the  corporation,  where  it  is  not 
shown  that  transactions  subsequent  to  the 
time  he  became  a  member  of  the  corporatfSn, 
and  in  which  he  participated,  were  not  the 
cause  of  the  corporation's  disaster.  Getchell 
V.  Dusenbury  [Mich.]  13  Det.  Leg.  N.  511,  108 
N.  W.  723.  Actual  damages  must  have  re- 
sulted from  the  fraud  alleged.  Thompson  v. 
Newell,    118   Mo.   App.   405,   94  S.   W.   557. 

12.  A  purchaser  who  is  fraudulently  in- 
•luced  to  accept  a  thing  he  has  not  contract- 
ed for  may  rescind  without  showing  that  he 
has  sustained  pecuniary  injury.  Jakv/ay  v. 
Proudfit  [Neb.]  109  N.  W.  388.  It  is  not  nec- 
essary in  order  to  avoid  a  contract  for  fraud 
that  damage  result.  Raymond  v.  Edelbrock 
[N.   D.]    107  N.  W.   194.  ' 

13.  Mather  v.  Barnes,  146  F.  1000.  One 
induced  by  fraud  to  purchase  bonds  may 
maintain  an  action  for  rescission  without 
proof  of  any  damage.  Rose  v.  Merchants' 
Trust   Co.,   96  N.  T.   S.   946. 

14.  Good  or  bad  faith  Is  not  material 
where  one  purchases  property  in  reliance  up- 
on false  statements.  Krause  v.  Cook  [Mich.] 
13  Det.  Leg.  N.  243,  108  N.  W.  81.  In  an  ac- 
tion to  rescind  a  deed,  it  is  immaterial 
whether  the  information  on  which  the  gran- 
tor acted  was  fraudulent;  it  is  sufficient  that 
without  negligence  on  his  part  he  was  led 
to  believe  that  material  facts  were  different. 
Cramsey  v.  Sterling,  97  N.  Y.  S.  1082. 
Where  one  makes  false  representations  de- 
signing them  to  be  acted  upon  by  another 
and  they  are  acted  upon  by  one  who  believes 
them  to  be  true,  the  person  who  makes  them 
is  liable,  regardless  of  his  knowledge  of 
their  falsify  or  intent  to  deceive.  Goodwin 
V.  Daniel  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
892  93  S.  W.  534.  Under  Rev.  Civ.  Code  § 
1201  subd.  2.  a  seller  is  liable  for  false  rep- 
resentations made  by  him  though  he  be- 
lieves them  to  be  true,  he  being  bound  to 
know  as  a  matter  of  fact  whether  or  not 
they  are  true.  McCabe  v.  Desnoyers  [S  D.] 
108  N  W  341.  Directors  of  a  national  bank 
are  not  liable  to  one  who  purchases  bank 
stock  in  reliance  on  the  report  of  the  comp- 
troller of  currency  which  is  attested  by  the 
directors  and  published,  unless  at  the  time 
of  attesting  and  publication,  they  knew  or 
should  have  known  it  to  be  false.  Mason  v. 
Moore  [Ohio]   76  N.  E.  932. 
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recklessly  without  knowledge  of  its  truth  or  falsity/^  especially  if  it  is  his  duty  to 
know  as  to  the  truth  of  the  statement.^®  It  must  be  more  than  an  expression  of 
opinion/^  and  must  relate  to  some  matter  of  inducement  to  the  transaction.^®     A 


15.'  V/here  one  consciously  Ig-norant  or 
recklessly  indifferent  makes  statements. 
Mueller  Furnace  Co.  v.  Cascade  Foundry  Co. 
[C.  C.  A.]  145  F.  596.  One  who  represents 
as  true  that  which  he  does  not  know  to  be 
true  to  one  who  has  no  knowledg-e  of  the 
truth  or  falsity  of  such  representations  is 
g-uilty  of  fraud.  Western  Cattle  Brokerage 
Co.  V.  Gates,   190  Mo.   391,   89   S.  W.   3S2. 

16.  Where  a  president  of  a  corporation  is 
charged  with  making  false  representations 
as  to  the  solvency  of  such  corporation,  it  is 
unnecessary  to  prove  his  actual  knowledge 
of  the  falsity  of  such  representations  as  he 
is  chargeable  with  sucli  knowledge.  Collins 
V.  Chipman  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
411,  95   S.   W.   666. 

17.  Held  matter  of  opinion:  A  statement 
in  a  sale  of  a  business  that  book  accounts 
not  charged  off  were  "better  than  the  ordi- 
nary" is  an  expression  of  opinion.  Pittsburg 
Life  &  Trust  Co.  v.  Northern  Cent.  Life  Iris. 
Co.,  140  F.  888.  Representations  by  a  seller 
of  mining  stock  as  to  its  value,  predictions 
as  to  future  operations  and  dividends.  Cros- 
by V.  Emerson  [C.  C.  A.]  142  F.  713.  A 
representation  by  the  seller  of  a  threshing 
machine  engine  that  it  was  of  sufficient  poAV- 
er  to  run  the  purchaser's  threshing  machine, 
and  though  it  had  been  rebuilt  was  prac- 
tically as  good  as  new  and  would  steam  well. 
Gaar.'Scott  &  Co.  v.  Halverson,  128  Iov%'a,  603, 
105  N.  W.  108.  Where  a  vendor's  land  had 
been  prospected  and  coal  discovered  in  some 
quantity  of  which  she  was  aware,  but  there 
was  doubt  as  to  the  extent  of  the  workable 
veins,  a  statement  by  the  vendee  that  coal 
did   not    exist    in    workable   quantities.     Gar- 

•rett  v.  Slavens,  129  Iowa,  107.  105  N.  W.  369. 
Opinion  as  to  one's  rights  under  a  copyright. 
Burk  V.  Johnson  [C.  C.  A.]  146  F.  209.  The 
claim  of  one  party  to  contract  as  to  w^hat 
such  contract  is  does  not  constitute  a  repre- 
sentation, on  which  the  other  party  has  a 
right  to  rely.  Bilafsky  v.  Conveyancers' 
Title  Ins.  Co.  [Mass.]  78  N.  E.  534.  A  state- 
ment to  a  prospective  purchaser  of  land  that 
it  was  underlaid  with  a  particular  vein  ol 
coking  coal,  but  also  stated  that  they  were 
not  much  acquainted  with  the  land  them- 
selves, is  to  be  taken  as  an  expression  of 
opinion  or  trade  talk.  Mather  v.  Barnes,  146 
F.  1000.  The  onere  expression  of  an  opinion 
as  to  value  if  intended  as  such,  is  not.  Clark 
Co.  V.  Rice,  127  Wis.  451,  106  N.  W.  231.  The 
expression  of  a  favorable  opinion  as  to  a 
corporation  and  its  business  out-look  to  a 
subscriber  for  stock  is  not  sufficient  to 
vitiate  the  subscription  as  against  creditors 
of  the  corporation.  Dieterle  v.  Ann  Arbor 
Paint  &  Enamel  Co.  [Mich.]  13  Det.  Leg.  N.  1, 
107  N.  W.  79.  Statement  that  fences  on  land 
are  in  good  condition  is  an  opinion.  Else  v. 
Freeman,  72  Kan.  666,  83  P.  409.  Where  a 
vendor  represented  to  a  vendee  who  was  on 
the  land  that  there  was  240  acres  under 
cultivation  and  25  or  30  acres  more  that 
could  be  put  under  cultivation,  and  not  to 
exceed  50  or  60  acres  of  waste  land,  the 
statements  constituted  no  more  than  expres- 
sions Of  opinion.     Van  Horn  v.  O'Connor,   42 


Wash.  513,  85  P.  260.  False  representation 
as  to  value  of  land  is  an  opinion.  Else  v. 
Freeman,  72  Kan.  666,  83  P.  409.  A  state- 
ment as  to  value  is  an  expression  of  opinion  ' 
unless  fraudulent  means  are  resorted  to  to 
prevent  an  investigation.  Upchurch  v.  Mi- 
zell  [Fla.]  40  So.  29.  A  statement  that  a 
body  of  ore  through  which  a  drill  hole  has 
been  sunk  is  pay  ore  is  a  mere  expression 
of  opinion,  even  though  such  opinion  is  un- 
warranted. Brown  V.  Soutli  Joplin  Lead  & 
Zinc  Min.  Co.,  194  Mo.   681,  92  S.  W.  699. 

Held  statement  of  fact:  Where  one  w^as 
induced  to  purchase  corporate  stock  by  false 
representations  that  the  corporation  was 
solvent,  owned  a  large  amount  of  property 
and  paid  big  dividends,  the  further  state- 
ment that  the  stock  was  a  splendid  invest- 
ment, in  connection  with  other  statements, 
was  not  objectionable  as  mere  opinion.  Col- 
lins V.  Chipman  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.  411,  95  S.  W.  666.  A  false  statement  of 
tLe  lUTT  by  one  ^who  knows  it  to  be  false 
made  to  one  ignorant  of  the  law  is  sufH- 
cient  upon  which  to  base  rescission  of  a 
transaction  thereby  induced.  Busiere  v. 
Reilly,  189  Mass.  518,  75  N.  E.  958.  False 
representations  as  to  the  character  and  ef- 
fect of  a  deed  of  conveyance  to  one  who  is 
ignorant  of  the  law.  Id.  False  statements 
as  to  value  intentionally  made  to  one  who  is 
ignorant  of  the  value,  made  with  intent  that 
they  should  be  acted  upon,  may  be  treated  as 
representations  of  fact  if  the  party  to  whom 
ihey  are  made  has  no  opportunity  to  investi- 
gate. Pinch  V.  Hotaling  [Mich.]  12  Det.  Leg. 
y.  841,  106  N.  "W.  69.  Representations  in  the 
sale  of  mining  stock  that  the  mine  was 
owned  by  the  company,  that  it  comprised 
certain  acreage,  had  pipe  lines  run,  had 
mines  enough  running  to  pay  dividends,  and 
dump  ore  enough  to  pay  running  expenses, 
held  more  than  mere  expression  of  opinion. 
Krause  v.  Cook  [Mich.]  13  Det.  Leg.  N.  243, 
108  N.  W.  81.  Representations  in  the  sale 
of  land  tliat  it  was  in  a  valley  three  miles 
from  town  and  was  good  farming  land,  when 
in  fact  it  was  on  a  ridge  fifty  miles  from 
town  and  poor  grazing  land,  are  statements 
of  fact  and  not  opinion.  Reilly  v.  Gottleb 
[Wash.]  85  P.  675.  A  seller  of  timber  who 
states  that  he  had  it  carefully  estimated 
and  that  the  estimates  showed  certain  quan- 
tities does  more  than  express  an  opinion. 
May  V.  Loomis,  140  N.  C.  350,  52  S.  B.  728. 
When  there  is  any  doubt  as  to  whether  a 
natement  is  an  expression  of  opinion  or  a 
statement  of  fact,  the  question  must  be  de- 
termined by  the  court  or  jury.  Clark  Co.  v. 
Rice,  127  Wis.  451,  106  N.  W.  231.  A  rep- 
resentation as  an  assertion  of  knowledge 
concerning  affairs  not  susceptible  of  exact 
knowledge  is  to  be  taken  as  meaning  no 
more  than  strong  belief  founded  upon  what 
appears  to  be  reasonable  grounds.  In  such 
nase  the  question  is  wholly  one  of  good 
faith  Krause  v.  Cook  [Mich.]  13  Det.  Leg. 
X.  243,  108  N.  W.  81.  The  doctrine  of  trade 
talk  has  no  application  to  false  representa- 
tions of  material  .facts  in  their  nature  cal- 
culated   to    deceive.     Harris    v.    Rosenberger 
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breacli  of  promise  to  do  some  future  act  is  not  fraud. ^^  One  who  acquires  informa- 
tion from  others  and  repeats  it,  explaining  that  he  has  no  personal  knowledge,  is  not 
guilty  of  fraud.-'*  As  between  the  immediate  parties  to  a  contract  where  one  is  in- 
duced by  false  statements  of  the  other  to  execute  it,  he  may  defend  on  the  ground  of 
fraud,  though  negligent  in  signing  without  reading  it.^^ 

§  2.  Inferences  from  circumstances  and  condition  of  parties  or  from  the  in- 
trinsic nature  of  the  transaction.-- — Fraud  may  be  inferred  from  circumstances  sur- 
rounding the  transaction,  as  where  the  transaction  is  unjust  and  unconscionable,-^ 
or  the  person  getting  the  better  of  the  bargain  stands  in  the  more  advantageous 
jjosition,-*  or  the  parties  stand  in  a  fiduciary  relation  to  each  other.^'  When  fidu- 
ciary relations  exist  the  dominant  party,  if  he  gets  the  best  of  the  bargain,  must 
show  the  transaction  to  be  fair  and  reasonable.^^  This  rule  applies  as  between  par- 
ent and  child,-^  brother  and  sister,"*  attorney  and  client,-''  physician  and  patient,^'' 


{C.  C.  A.]  145  F.  449.  On  conflicting  evi 
dence  as  to  tiie  exact  language  used,  tlii 
question  ■n^hether  tlie  person  accused  o 
fraud  intended  to  make  a  statement  of  fac 
or  to  express  an  opinion  is  for  the  jury 
Mueller  Furnace  Co.  v.  Cascade  Foundry  Co 
[C.   C.   A.]   145   F.   596. 

18.  Instruction  held  not  objectionable  a: 
not  requiring  a  finding  that  the  false  repre- 
sentations induced  the  transaction.  Georgr 
V.  Hesse  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
359,  94  S.  W.  1122.  They  must  have  induce 
the  transaction  complained  of.  Hutchasor 
V.  Spinks  [Cal.  App.]  85  P.  132.  Where  one 
was  induced  by  fraud  to  purchase  mining 
stock,  but  after  investigation  purchased 
more  and  sold  some  on  commission,  exhibit- 
ing samples  of  the  ore,  he  could  not  rely 
on  the  false  representations  and  maintair 
action  therefor.  Irby  v.  Tilsley,  41  Wash 
211,   S3  P.   97. 

19.  Though  such  promise  is  relied  on. 
Weigand    v.    Cannon,    118    111.    App.    635. 

20.  Krause  v.  Cook  [Mich.]  13  Det.  Leg.  N. 
243,    108    N.    W.    81. 

21.  Eggleston  v.  Advance  Thresher  Co.,  9C 
Minn.  241,  104  N.  W.   891. 

22.  See  5  C.  L.  1544. 

23.  Inadequacy  of  consideration  may  be 
considered  with  other  circumstances,  though 
it  is  not  so  gross  as  to  sliock  the  conscience 
or  amount  to  proof  of  fraud.  Deepwater 
Council  No.  40  O.  U.  A.  M.  v.  Renick  [W.  Va.] 
53  S.  E.  552.  Provision  in  a  contract  for  the 
sale  of  land  stipulating  a  nominal  cash 
payment,  balance  in  instalments  extending 
over  several  years,  authorizing  the  purchaser 
to  sell  any  part  of  the  property  and  binding 
the  vendor  to  accept  contracts  of  sale  as  cash 
payments.  Stone  v.  Moody,  41  Wash.  680,  84 
P.  617,  85  P.  346.  Where  one  party  to  a  con- 
tract has  clearly  obtained  an  unjust  advan- 
tage over  another  which  it  would  be  inequi- 
table to  permit  him  to  enforce,  equity  will 
set  aside  the  contract  though  the  defrauded 
pcrty  was  careless.  Id.  Inferred  from  re- 
ceipt of  deed  with  knowledge  of  grantor's 
mental  incapacity.  Sprinkle  v.  Wellborn, 
140  N.  C.  163.  52  S.  E.  6G6. 

24.  Where  an  ignorant  negress  was  in- 
duced to  sign  a  deed  of  her  property  under 
belief  that  she  was  executing  other 
papers.  Johnson  v.  Hall  [Miss.]  40  So.  1. 
Where  an  ignorant  woman  is  induced  to  take 
out    a    policy    of    insurance    by    fals*    repre- 


".entations  that  she  can  draw  out  her  inter- 
st  in  10  years,  she  may  recover  premium.^ 
aid.  Caldwell  v.  Life  Ins.  Co.,  140  N.  C.  130, 
32  S.  E.  252.  Evidence  sufficient  to  show 
fraud  in  a  transaction  with  an  intoxicated 
lerson.  Morrow  v.  Laverty  [Neb.]  109  N. 
W.   150. 

25.  Where  one  who  owes  a  debt  of  grati- 
tude to  another,  to  induce  him  to  purchase  a 
note,  falsely  represents  that  it  is  secured  by 
a  lien,  the  existence  and  validity  of  -which 
'■.e  is  in  a  position  to  kno^\'.  the  purchaser 
fnay  rely  on  his  representations.  Tliompson 
V.  Randall  [Ky.]  90  S.  W.  251.  There  must 
le  something  besides  mere  blood  relation- 
ship between  tlie  parties  to  create  such  fidu- 
■iary    relations    as    will    shift    the    burden    of 

;.roof.  Russell  v.  Phillips  [Mich.]  13  Det. 
'^eg.  N.  462,  108  N.  W.  718.  Evidence  held  to 
^how  that  money  was  procured  by  fraud 
viiere  the  wife  of  the  only  person  who  knew 
liat  another  was  seeking  investment  induc- 
•  d  iiim  to  take  a  mortgage  on  property 
which  she  did  not  own.  Mosley  v.  Donnell. 
42   Wash.  518,   85  P.   259. 

26.  One  occupying  a  confidential  relation 
toward  another  is  held  to  the  exercise  of 
scrupulous  good  faith  and  will  not  be  per- 
mitted to  make  use  of  his  knowledge  or  op- 
portunities to  his  own  advantage  and  the 
injury  of  the  party  with  whom  he  is  dealing, 
from  which  the  latter  in  good  faith  is  en- 
titled to  profit.  Morrison  v.  Hunter  [Neb.) 
105  N.  W.  88.  One  who  is  an  active  partici- 
pant in  a  scheme  by  which  another  with 
whom  he  is  in  close  and  confidential  busi- 
ness relations  is  defrauded  cannot  escape 
liability  on  the  ground  that  he  did  not  bene- 
fit by  the  fraud.  Goldsmith  v.  Koopman,  140 
F.   616. 

EvWeiice  insufficient  to  show  a  confiden- 
lial  relation  betv^^een  a  depositor  in  a  bank 
and  a  donee  of  the  deposit,  creating  a  pre- 
sumption of  undue  Influence,  and  casting  on 
the  donee  the  burden  of  showing  a  fair  and 
voluntary  transaction.  Meriden  Sav.  Bank 
v.   McCormack   [Conn.]    64   A.   338. 

27.  Evidence  held  to  show  fraud  in  a  deed 
from  parent  who  was  old  and  infirm  to  a  child. 
May  v.  May  [Ky.]  96  S.  W.  840.  Where  an 
aged  and  infirm  parent  conveys  all  his  prop- 
erty to  his  child  without  consideration  or 
agreement  for  support,  the  child  has  the 
burden    to    show    that    the    transaction    was 
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principal  and  ag-ent,^^  and  confidential  friends.^-  Undue  influence  sufficient  upon 
which  to  avoid  a  contract  must  be  a  malign  influence  which  deprives  the  defrauded 
party  of  his  free  agency.-^     The  question  is  whether  the  mind  has  been  overcome.^-' 


free  from  fraud.  Croissant  v.  Beers,  118  111. 
App.  502.  Where  a  son  knew  that  his  father 
was  very  anxious  to  remove  to  another  state 
and  purchased  all  his  property  for  a  grossly 
inadequate  consideration,  it  was  held  the 
father  was  entitled  to  have  the  deed  set 
aside.  Bradley  v.  Bradley  [Ky.]  91  S.  W. 
1143.  Conveyance  by  a  parent  of  all  her 
property  to  one  child  for  a  nominal  consid- 
eration, held  under  such  circumstances  as  to 
require  the  grantee  to  make  full  explanation 
of  all  circumstances  connected  witli  the 
transaction.  Horner  v.  Bell,  102  Md.  435,  62 
A.  736.  Where  at  the  time  a  parent  convey- 
ed all  her  property  to  her  child,  whom  she 
had  lived  with  for  30  years,  she  was  ill  and 
dependent  on  such  child,  and  the  considera- 
tion was  very  small,  evidence  lield  to  show 
the  existence  of  confidential  relations,  cast- 
ing on  the  grantee  the  burden  of  proving 
that  the  deed  was  the  voluntary  act  of  the 
g'rantor.  Id.  Evidence  sufficient  to  show 
undue  influence  in  a  transfer  of  property 
from  parent  to  child.  Fennimore  v.  Wagner 
[N.  J.  Eq.]   64  A.   698. 

Evideiice  insufiioieiit  to  show  that  deed 
from  a  parent  to  two  of  his  children  to  the 
exclusion  of  others  was  procured  by  undue 
influence.  Kamin  v.  Kamin  [Mich.]  13  Det. 
Leg.  N.  580.  108  N.  W.  1077.  Evidence  that 
a  grantor  SO  years  old  was  not  enfeebled  in 
mind  or  body  and  though  unable  to  read  was 
shrewd,  that  his  daughter  did  not  induce 
him  to  make  tlie  conveyance  but  that  he  in- 
duced her  to  enter  into  it.  She  was  not  a 
member  of  his  household  and  seldom  saw 
him.  There  was  no  fraud.  Held  not  to  take 
the  case  out  of  the  rule  that  one  alleging 
fraud  must  prove  it.  Russell  v.  Phillips 
[Mich.]  13  Det.  Leg.  N.  462,  108  N.  W.  718. 
Evidenco  held  insufficient  to  sliow  undue  in- 
fluence in  transfer  by  aged  and  infirm  man 
to  wife  and  daughter  excluding  other  chil- 
dren. Teter  v.  Teter  [W.  Va.]  53  S.  E.  779. 
Evidence  insufficient  to  show  that  a  deed 
from  parent  to  child  was  induced  by  fraud. 
Russell  V.  Phillips  [Mich.]  13  Det.  Leg.  N. 
462,  108  N.  W.  718. 

28.  A  brother  who  deals  with  his  Ignorant 
sisters  who  rely  upon  him  is  held  to  the  ut- 
most good  faith.  Reeder  v.  Meredith  [Ark.] 
93  S.  W.  558.  Where  confidential  relations 
exist  between  brothers,  the  beneficiary  of  a 
transaction  has  the  burden  of  proving  that 
no  undue  advantage  has  been  taken  by  him. 
Shevlin  v.  Shevlin,  96  Minn.  398,  105  N.  W. 
257. 

29.  Richardson  v.  Johnson  [La.]  39  So.  449 
[Advance  sheets  only]. 

30.  A  transfer  from  patient  to  physician 
for  an  inadequate  consideration  induced  by 
fals*e  representations  is  voidable.  Viallet  v. 
Consolidated  R.  &  Power  Co.  [Utah]  84  P. 
496. 

31.  Where  an  agent  for  investing  money 
sells  property  of  his  own  to  his  principal 
without  disclosing  the  facts,  the  principal 
may  rescind.  Especially  where  the  principal 
is  an  aged  woman  without  business  experi- 
ence. Landls  v.  Wintermute.  4  0.  Wash.  673, 
82  p.  1000.     It  is  no  defense  to  an  agent  who  | 


I  has  defrauded  his  principal  that  the  prin- 
cipal was  negligent.  Calkins  v.  Worth,  117 
111.  App.  478.  A  co-owner  of  real  estate  who 
acts  for  himself  and  as  agent  of  the  other 
owner  in  a  sale  thereof,  and  does  not  dis- 
close the  true  purchase  price,  is  guilty  of 
fraud.     Id. 

32.  Where  a  grantee  in  a  deed  is  the  con- 
fidential friend  and  advisor  of  the  grantor, 
the  law  raises  a  presumption  of  fraud. 
Smith  v.  Moore  [N.  C]  55  S.  E.  275.  Where 
a  confidential  relation  exists  between  par- 
ties to  a  contract,  the  burden  of  showing 
good  faith  in  the  transaction  is  upon  the 
person  asserting  it.  Landis  v.  Wintermute, 
40  Wash.  673,  82  P.  1000. 

33.  There  must  be  a  malign  influence  re- 
sulting from  fear,  coercion,  or  other  caus"e, 
which  deprives  the  grantor  of  his  free  agen- 
cy. It  is  not  sufficient  that  the  grantor  was 
influenced  in  the  ordinary  affairs  of  life  or 
was  on  confidential  terms  with  the  grantee. 
Boggianna  v.  Anderson  [Ark.]  94  S.  W.  51. 
Where  heirs  sought  to  set  aside  deeds  of 
their  ancestor  on  the  ground  of  undue  in- 
fluence exerted  by  his  wife,  and  evidence 
failed  to  show  that  he  was  helpless  or  de- 
pendent on  his  wife  during  his  last  illness, 
no  presumption  arose  that  the  deeds  were 
of  her  procurement.  Dean  v.  Dean  [Iowa] 
108  N.  W.  1051.  The  fact  that  the  disposition 
of  property  made  prior  to  death  was  not 
equal  between  all  his  children  raises  no  pre- 
sumption of  undue  influence,  though  lie  was 
living  with  his  most  favored  child.  Meyer  v. 
Arends,  126  Wis.  603,  106  N.  W.  675.  Evi- 
dence held  to  show  undue  influence  where 
an  elder  brother  secured  from  a  younger  a 
transfer  of  all  his  property  consisting  of 
shares  of  corporate  stock.  Shevlin  v.  Shev- 
lin, 96  Minn.  398,  105  N.  W.  257.  Where 
4ands  are  purchased  with  a  husband's  money 
and  title  taken  in  the  wife's  name,  undue 
influence  cannot  be  predicated  of  a  transfer 
by  her  to  him  reserving  to  her  the  use  for 
her  life.  Critchfield  v.  Easterday,  26  App.  D. 
C.    89. 

34.  Schneider  v.  Vosburgh  [Mich.]  13 
Det.  Leg.  N.  24,  106  N.  W.  1129. 

Evidence  Insufficient  to  show  undue  influ- 
ence or  duress  where  shortly  after  a  quar- 
rel with  her  husband,  in  which  she  was 
cruelly  treated,  a  wife  deeded  to  the  hus- 
band, but  he  was  not  present  when  the  deed 
was  executed.  Hintz  v.  Hintz  [111.]  78  N.  E. 
565.  To  show  that  a  gift  from  parent  to 
child  was  induced  by  undue  influence.  Mc- 
Leod  V.  McLeod  [Ala.]  40  So.  414.  To  show 
fraud  or  undue  influence  where  an  elderly 
woman  conveyed  all  her  property  to  her  son 
in  consideration  of  support  for  life.  Kleck- 
ner  v.  Kleckner,  212  Pa.  515.  61  A.  1019.  To 
show  undue  influence  inducing  a  woman  80 
years  old  to  sign  a  contract.  Simmons  v. 
icelsey  [Neb.]  107  N.  V/.  122.  Where  a  hus- 
band was  actuated  by  a  baseless  fear  of 
litigation  and,  without  any  undue  influence 
by  his  wife,  conveyed  property  to  her  with- 
out reserving  the  beneficial  title  in  himself, 
he  is  not  entitled  to  have  the  deed  set  aside. 
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No  presumption  of  .iTiidue  influence  arises  in  the  execution  of  a  deed  where  no 
confidential  relation  exists. ^^ 

§  3.  Remedies.^^ — Fraud  in  the  execution  of  an  instrument  renders  it  abso- 
lutely void  as  to  the  person  guilty  of  the  fraud/^  and  voidable  as  to  the  defrauded 
party.^*  Courts  of  law  and  equity  have  concurrent  jurisdiction  in  cases  of  fraud.^^ 
A  defrauded  party  may  affirm  the  transaction  and  maintain  an  action  at  law  for 
damages/*'  or  he  may  rescind  and  recover  property  or  money  delivered.*^  Duress 
and  deceit  are  simply  different  methods  by  which  fraud  is  consummated.  The 
same  remedies  are  available  to  the  injured  party .^^  Fraud  in  procuring  a  release 
may  be  set  up  against  a  plea  of  accord  and  satisfaction  in  an  action  at  law.^^  Fraud 
in  procuring  the  execution  of  a  deed  is  not  so  merged  in  the  deed  that  it  cannot  be 
made  the  basis  of  a  decree  vacating  the  same.**  The  right  to  have  a  deed  set  aside 
for  fraud  does  not  abate  on  the  grantor's  death.*^  The  venue  of  an  action  involving 
'an  issue  of  fraud  is  in  some  states  regulated  by  statute.*®  An  infant  is  not  liable 
for  falsely  representing  his  age  to  induce  payment  on  a  contract  to  convey  land, 
such  liability  being  on  contract  and  not  tort.*' 


Newman  v.  Newman  [Tex.  Civ.  App.]  86  S. 
W.    635. 

Evidence  sufficient  to  show  fraud  by  which 
one  was  induced  to  transfer  his  interest  in 
a  joint  enterprise.  Goldsmith  v.  Koopman, 
140  F.  616.  To  show  that  deeds  were  the 
result  of  undue  influence.  Horner  v.  Bell, 
102  Md.  435,  62  A.  736.  Evidence  held  to 
raise  an  inference  that  a  deed  was  the  re- 
sult of  undue  influence.  Owing-s  v.  Turner 
[Or.]  87  P.  160.  Evidence  insufficient  to 
overcome    such    inference.      Id. 

35.  Ripperdan  v.  Wildy  [Cal.]  87  P.  276. 
A  conveyance  from  child  to  parent  is  not 
constructively  fraudulent  if  the  transaction 
is  fair,  understanding-ly  entered  into,  and 
long-  acquiesced  in.  Chapman  v.  Ferns,  118 
111.  App.  116.  A  daughter,  though  keeping 
house  for  her  father,  did  not  occupy  such  a 
confidential  relation  as  to  raise  a  presump- 
tion of  undue  influence  in  a  deed  from  him 
to  her.  Bonsai  v.  Randall,  192  Mo.  525,  91 
S.  W.  475.  Where  one  child  seeks  to  set 
aside  deeds  from  a  parent  to  his  wife  and 
children  living  with  him  to  the  exclusion  of 
others  living  away,  on  the  ground  of  undue 
influence,  he  has  the  burden  of  proving  un- 
due influence.  Teter  v.  Teter  [W.  Va.]  53 
S.  E.  779.  Attacks  made  by  heirs  upon  deeds 
from  a  parent  to  a  favored  child  are  not  to 
be  encouraged  or  sustained  except  upon  clear 
and  full  proof.  Kennedy  v.  Bates  [C.  C.  A.] 
142  F.  51.  Where  an  aged  and  infirm  parent 
granted  all  his  estate  to  his  wife  and  one 
child,  who  lived  at  home,  to  the  ex- 
clusion of  others  living  away,  and 
such  disposition  was  different  from  what 
he  intended  as  shown  by  a  prior  will,  is  a 
circumstance  from  which  undue  influence 
may  under  certain  circumstances  be  inferred, 
but  such  inference  may  be  rebutted  by  other 
circumstances  showing  reason  for  such  dis- 
position. Teter  v.  Teter  [W.  Va.]  53  S.  E. 
779.  Old  age  and  infirmity,  together  with 
the  fact  that  the  grantor  granted  all  his 
property  to  his  wife  and  one  child  who  re- 
sided with  him  to  the  exclusion  of  others 
who  lived  abroad,  raise  no  legal  presump- 
tion of  undue  influence.  Id.  The  burden  of 
proof  to  show  undue  influence  is  on  a  parent 


who  seeks  to  set  aside  a  deed  to  his  child. 
McLeod  V.  McLeod  [Ala.]  40  So.  414.  A  gift 
from  parent  to  child,  the  parent  being  the 
dominant  party,  will  not  be  set  aside  for 
undue  influence.  Id.  A  gift  from  parent  to 
child  raises  no  presumption  of  undue  influ- 
ence.     Id. 

36.  See   5   C.   L.    1546. 

37.  Sass  V.  Thomas  [Ind.  T.]  89  S.  W.  656. 

38.  Fraud  renders  a  contract  voidable. 
Bennett  v.   Glaspell    [N.  D.]    107  N.  W.  45. 

39.  To  prevent  the  use  of  a  fraudulent  in- 
strument as  evidence.  Sass  v.  Thomas  [Ind. 
T.]  89  S.  W.  656.  Chancery  has  concurrent 
jurisdiction  with  courts  of  law  to  grant 
relief  from  consequences  of  fraud.  Fred 
Macy  Co.  v.  Macy  [Mich.]  12  Det.  Leg.  N.  948, 
106   N.  .W.   722. 

40.  See,  also,  Deceit,  7  C.  L,.  1093.  Sonne- 
syn  V.  Akin  [N.  D.]  104  N.  W.  1026;  Crockett 
V.  Burleson  [W.  Va.]  54  S.  B.  341;  Rose  v. 
Merchants'  Trust  Co.,  96  N.  Y.  S.  946;  Neibuhr 
V.  Gage   [Minn.]  108  N.  W.  884. 

41.  A  defrauded  person  may  rescind  and 
recover  what  he  has  parted  with.  Rose  v. 
Merchants'  Trust  Co.,  96  N.  Y.  S.  946;  Sonne- 
syn  V.  Akin  [N.  D.]  104  N.  W.  1026.  May 
rescind  by  his  own  act  and  sue  at  law  (Nei- 
buhr v.  Gage  [Minn.]  108  N.  W.  884),  or  pro- 
ceed in  equity  for  rescission  of  the  trans- 
action by  the  court  (Id.).  Where  one  is 
induced  by  false  representations  to  sell  to 
an  insolvent,  he  may,  upon  promptly  rescind- 
ing, recover  the  goods  or  the  proceeds 
thereof  in  the  hands  of  the  buyer's  receiver. 
Seeley  v.  Seeley-Howe-Le  Van  Co.  [Iowa]  105 
N.   W.   380. 

4S.     Neibuhr  v.  Gage  [Minn.]  108  N.  W.  884. 

43.  Memphis  St.  R.  Co.  v.  Giardino  [Tenn.] 
92   S.  W.   855. 

44.  False  representations  procuring  a 
deed  as  to  the  character  of  the  instrument. 
Busiere  v.  ReUly,  189  Mass.  51S,  75  N.  B. 
958 

45.  Busiere    v.    Reilly,    189    Mass.    518,    75 

N.   B.   958.  .         J        xu 

46.  An  action  for  fraud  must  under  the 
express  provisions  of  Sayles'  Ann. .  Civ.  St. 
1S97,  art.  1194,  be  brought  in  the  county 
where  the   fraud  was  committed.     Karner  v. 


7  Cur.  Law. 


FEAUD  A^^D  UNDUE  INFLUENCE 


1821 


One  -who  seeks  to  rescind  must  restore  what  he  has  received  by  virfue  of  the 
transaction/^  but  such  restoration  is  not  alwa^-s  a  condition  precedent  to  rescission.*^ 
It  may,  however,  be  recovered  by  the  guilty  party. ^° 

A  defrauded  party  must  act  without  unnecessary  delay,^^  or  within  the  period 
prescribed  by  law  after  discovery  of  the  fraud,^^  and  if  he  waives^^  or  ratifies  the 


Ross    [Tex.   Civ.   App.]    16   Tex.   Ct.   Rep.    737, 
So    S.    V\^    46. 

47.  Brooks  V.  Sav.yer,  191  Mass.  151,  76 
N.   B.   953. 

48.  A  grantor  who  does  not  offer  to  re- 
turn the  consideration  may  not  have  his 
deed  cancelled  for  fraud.  Clint  v.  Eureka 
Crude  Oil  Co.    [Cal.  App.]    86  P.    817. 

49.  One  who  pleads  that  a  release  of  dam- 
ages for  personal  injuries  was  procured  by 
fraud  need  not  tender  the  amount  received 
by  him  with  his  replication.  Memphis  St. 
R.  Co.  V.  Giardino  [Tenn.]  92  S.  W.  855. 
Tender  or  return  is  not  always  essential  to 
rescission.  An  offer  in  the  complaint  to  re- 
turn and  a  prayer  for  full  declaration  of  the 
rights  of  the  parties.  Carroll  v.  Barry 
Brothers  Transportation  Co.,  118  111.  App. 
230.  In  an  action  to  rescind  a  contract  for 
fraud,  plaintiff  was  entitled  to  retain  a 
payment  made  under  the  contract.  Held  he 
was  not  bound  to  tender  a  return  of  such 
payment  as  a  condition  of  his  right  to  re- 
scind. Matteson  v.  Wagoner,  147  Cal.  739, 
82  P.  436.  In  a  suit  to  set  aside  a  deed, 
if  the  case  is  such  as  to  enable  the  court  to 
adjust  and  protect  the  equities  of  the  de- 
fendant without  an  indemnity  bond  or  ten- 
der by  the  plaintiff,  none  is  necessary.  Ro- 
mine  v.  Howard  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.   347,    93   S.   W.    690. 

50.  Where  a  retailer  rescinds  a  purchase 
of  goods  for  fraud,  his  seller  may  recover 
the  proceeds  of  sales  made  by  him.  Lyon 
V.  Lindblad  [Mich.]  13  Det.  Leg.  N.  574,  108 
N.  W.  969.  A  purchaser  of  timber  who  has 
made  payments  in  recognition  of  the  con- 
tract, and  manufactured  and  sold  the  timber, 
cannot  set  up  fraud  as  against  the  purchase 
money  notes,  but  may  set  it  up  by  counter- 
claim and  recover  for  damage  sustained. 
May   V.    Loomis,    140   N.    C.    350,    52    S.    E.    728. 

51.  Must  rescind  immediately  upon  dis- 
covery of  the  fraud.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  Y.  S.  946;  Seeley  v.  Seeley- 
Howe-Le  Van  Co.  [Iowa]  105  N.  W.  383. 
Whether  rescission  was  made  with  due 
promptness  after  discovery  of  fraud  held  a 
question  of  fact.  Shreve  v.  Crosby,  72  N.  J. 
Law,  491,  63  A.  333.  Where  action  to  rescind 
was  commenced  within  five  months  after  the 
contract  was  made,  and  it  was  alleged  that  a 
considerable  time  had  elapsed  before  the 
fraud  was  discovered,  the  complaint  was 
not  demurrable  for  failure  to  allege  rescis- 
sion promptly  on  discovery  of  the  fraud. 
Civ.  Code  §  1691.  Matteson  v.  Wagoner,  147 
Cal.  739,  82  P.  436.  Delay  in  instituting  pro- 
ceedings to  rescind  on  tlie  ground  of  abuse 
of  confidential  relations  is  not  a  w^aiver  of 
the  right  to  rescind  where  the  delay  re- 
sulted from  temporary  alleviation  of  sus- 
picions, ignorance,  and  inexperience.  Landis 
v.  Wintermute.  40  Wash.  673,  82  P.  1000. 
Where  after  discovery  of  the  fraud  the  in- 
jured person  continued  to  act  under  the 
contract  for  a  year  before  asking  relief. 
Burk  v.  Johnson  [C.  C.  A.]  146  F.  209.     Where 


an  heir  sought  to  set  aside  a  deed  to  an  ad- 
ministrator, and  did  not  know  of  the  con- 
veyance until  after  his  death,  was  not  put 
on  inquiry,  and  had  only  constructive  notice 
of  the  account  of  the  administrator  showing- 
the  conveyance  which  was  filed,  held  to  show 
that  she  was  not  guilty  of  laches.  Manning 
V.  Mulrey  [Mass.]  78  N.  E.  551.  To  set  aside 
a  deed  for  fraud,  suit  must  be  brought  in  a 
reasonable  time  under  the  circumstances  of 
the  particular  case.  Dunfee  v.  Childs  [W. 
Va.]  53  N.  E.  209.  A  deed  obtained  by  de- 
ception is  properly  set  aside  on  prompt  ap- 
plication. Bryson  v.  Bridges  [Fla.]  41  So. 
28.  Three  months'  delay  after  discovery  of 
false  representations  as  to  boundaries  does 
not  constitute  a  waiver  to  rescind,  delay 
having  been  occasioned  by  the  weather. 
Freeman  v.  Gloyd  [Wash.]  86  P.  1051. 
Where  one  is  induced  by  false  representa- 
tions, that  a  deed  is  drawn  in  accordance 
with  a  prior  agreement,  to  sign  it,  a  right 
of  action  for  such  fraud  accrues  on  the  dis- 
covery thereof.  Griffin  v.  Roanoke  R.  & 
Lumber  Co.,  140  N.  C.  514,  53  S.  E.  307. 

53.  Under  Rev.  St.  1898,  §  4222,  subd.  7, 
an  action  based  on  fraud  is  barred  in  six 
years  from  the  discovery  thereof.  Figge  v. 
Bergenthal  [Wis.]  109  N.  W.  581.  An  action 
for  damages  occasioned  by  fraud  must  be 
brought  within  the  period  prescribed  by  law. 
Smith  V.  Krueger  [N.  J.  Eq.]  63  A.  850.  Code 
Civ.  Proc.  §  338,  providing  that  an  action 
for  fraud  must  be  brought  within  three 
years,  does  not  apply  to  fraud  pleaded  as  an 
equitable  defense  against  a  judgment  which 
was  without  consideration.  McColgan  v. 
Muirhead  [Cal.  App.]  82  P.  1113.  Limitations 
do  not  commence  to  run  until  the  fraud  is 
or  should  have  been  discovered.  Harris  v. 
Cain  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  327, 
91  S.  W.  866.  Action  for  relief  on  the  ground 
of  fraud  held  barred  by  Code  Civ.  Proc.  § 
338,  or  §  343.  Matteson  v.  Wagoner,  147 
Cal.  739,  82  P.  436.  See  Limitation  of  Ac- 
tions,   6  C.   L.   465. 

53.  Acceptance  of  a  note  held  not  a  waiv- 
er of  a  tort  in  inducing  one  by  false  repre- 
sentations to  invest  in  an  enterprise. 
Damers  v.  Sternberger,  95  N.  Y.  S.  532.  Evi- 
dence and  facts  alleged  in  a  complaint  for 
rescission  held  not  to  show  waiver  of  the 
fraud  complained  of.  Matteson  v.  Wagoner, 
147  Cal.    739,   82   P.   436. 

The  right  to  rescind  Is  vraived  where  the 
purchaser  of  a  majority  of  the  stock  of  a 
corporation,  after  learning  of  the  fraud,  de- 
termined to  go  on  with  the  business,  believ- 
ing he  could  make  himself  whole  and  did 
BO  as  long  as  he  could.  Speicher  v.  Thomp- 
son, 141  Mich.  654,  12  Det.  Leg.  N.  579,  104 
N.  W.  1104.  One  who  receives  and  retains 
money  for  a  release  of  damages  for  personal 
injuries  for  two  years  is  estopped  to  assert 
that  it  was  procured  by  fraud.  Memphis  St, 
R.  Co.  V.  Giardino  [Tenn.]  92  S.  W.  855. 
Vendor  of  an  executory  contract  for  sale  of 
corporate  stock  who,  after  discovering  fraud, 
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fj-iUicl-^-»  ]]e  is  bound  by  tlie  terms  of  the  contract;  bnt  mere  delay  in  sei'kino-  to  have 
a  deed  set  aside,  if  lui accompanied  by  any  change  in  the  situation  of  the  parties, 
Avill  not  deprive  the  defrauded  party  of  his  righ't  to  relief,  so  long  as  he  remains 
Ignorant  of  the  fraud  or  of  facts  which  ought  to  put  him  on  inquiry.^'  An  executor 
and  testamentary  trustee  may  sue  in  his  representative  capacity  to  set  aside  a 
conveyance  made  by  him  and  his  cotrustees,  as  procured  by  fraud,  though  he  was  a 
party  to  the  fraud.?® 

Pleading.^'' — Fraud  is  a  defense  and  the  facts  constituting  it  must  be  pleaded.^' 
A  general  averment  is  not  sufficient.^'' 


subsequently  performs  by  delivering  stock 
and  accepting  purchase  price,  waives  fraud 
and  cannot  thereafter  sue  for  damages.  Mc- 
Donough  V.  Williams  [Ark.]  92  S.  W.  783. 
A  seller  who  was  induced  to  sell  by  fraud 
may  not  on  discovery  of  the  fraud  attempt 
to  collect,  and,  after  ascertaining  that  he 
cannot,  sue  to  recover  the  goods.  Seeley  v. 
Seeley-Howe-Le  Van  Co.  [Iowa]  105  N.  W. 
380. 

54.  Imperfect  and  incomplete  Information 
is  insufficient  upon  which  to  base  ratification. 
Shevlin  v.  Shevlin,  96  Minn.  398,  105  N.  W. 
257.  Any  unequivocal  act  after  discovery  of 
the  fr.aud,  whether  made  in  or  out  of  court, 
is  sufficient  to  preclude  a  subsequent  rescis- 
sion. Seeley  v.  Seeley-Howe-Le  Van  Co. 
[Iowa]  105  N.  W.  3S0.  Whether  a  letter 
v.'ritten  by  a  defrauded  party  to  the  person 
guilty  of  the  fraud,  and  who  at  the  time  was 
ill  in  a  hospital,  was  an  affirmance  or  polite 
rescission  of  the  fraudulent  transaction,  held 
a  question  of  fact.  Shreve  v.  Crosby,  7  2 
N.  J.  Law,  491,  63  A.  333.  A  buyer  of  goods 
who  is  defrauded,  who  offers  to  return  them 
and  follows  such  offer  by  a  tender  of  the 
goods  into  court,  thereby  rescinds  the  sale. 
Lyon  V.  Lindblad  [Mich.]  13  Det.  Leg.  N.  574, 
108  N.   W.   969. 

Evidence  insufflclent  to  shorr  rntificntiou 
of  a  transfer  of  corporate  stock  by  one 
brother  to  another,  -which  transferwas  pro- 
cured by  the  exercise  of  undue  influence. 
Shevlin  v.  Shevlin,  96  Minn.  398,  105  N.  W. 
257.  The"  fact  that  one  assigns  a  note  se- 
cured in  the  transaction  before  discovering 
the  fraud  is  not  a  ratification  of  the  trans- 
action. Romine  v.  Howard  [Tex.  Civ.  App. ] 
15  Tex.  "Ct.  Rep.  347,  93  S.  T^^  690.  Evidence 
insufficient  to  sho'W''  ratification  of  a  contract 
precluding  rescission.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  Y.  S.  946.  Where  a  settle- 
ment was  induced  by  fraud,  the  fact  tliat  the 
amount  received  was  not  tendered  back  did 
not  preclude  the  injured  party  from  seeking 
relief,  where  he  offered  in  his  complaint  to 
apply  such  sum  in  his  account  against  the 
defendant.  Bowe  v.  Gage.  127  Wis.  245,  r06 
N.  W.  1074.  One  from  wliom  a  release  of 
damages  for  personal  injuries  is  fraudulently 
procured,  w^ho  spends  a  portion  of  the 
amount  received  for  the  release  prior  to 
learning  of  the  fraud,  does  not  thereby  rat- 
ify the  transaction.  Louisville  &  N.  R,  Co. 
V.  Helm    [Ky.]    89   S.   W.    709. 

Evideuee  held  to  show  a  ratification  of  a 
sale  of  goods  fraudulently  procured,  pre- 
cluding the  seller  from  recovering  the  goods. 
Seeley  v.  Seeley-Howe-Le  Van  Co.  [Iowa] 
105    N.    W.    380.      One    who    after    discovering 


fraud  inducing  a  contract  and  attempting 
repudiation  thereof,  who  accepts  the  con- 
sideration for  the  completion  of  the  contract, 
is  bound  by  it.  L'rbansky  v.  Shirmer.  97  x! 
Y.  S.  577.  One  who  with  full  knowledge  of 
fraud  accepts  the  benefits  of  a  contract  can- 
not thereafter  assail  its  validity.  Bennett 
V.    Glaspell    [N.   D.]    107   N.   W.   45. 

55.  Manning  v.  Mulrey  [Mass.]  78  N.  E. 
o5L 

56.  Smith  V.  David  Stevenson  Brewing  Co.. 
50  Misc.  395,  100  N.  Y.  S.  521.  An  executor 
and  testamentary  trustee  who  sues  to  set 
aside  for  fraud  a  conveyance  made  by  him 
may  join  himself  as  plaintiff  in  his  indi- 
vidual  capacity.     Id. 

57.  See  5  C.  L.   1548. 

58.  Ingraham  v.  International  Salt  Co.,  100 
N.  T.  S.  192.  W^here  the  question  of  fraud  is 
not  involved  in  an  action  under  the  plead- 
ings, the  plaintiff  is  in  no  position  to  take 
advantage  of  undiscovered  fraud  to  prevent 
the  running  of  the  statute  of  limitations. 
Keese  v.  Dewey.  97  N.  Y.  S.  519.  Facts  con- 
stituting the  fraud  must  be  pleaded  and 
proved.  Dorrls  v.  McManus  [Cal.  App.]  80 
P.  909.  Fraud  must  be  distinctly  alleged. 
Smith  V.  Collins  [Ala.]  41  So.  825.  A  defend- 
ant who  does  not  plead  fraud  cannot  urge 
it  as  a  defense.  Finck  v.  Schmitt,  48  Misc. 
503,  96  N.  Y.  S.  197.  Facts  constituting  the 
fraud  must  be  alleged.  Trainor  v.  Schutz 
[Minn.]  107  N.  W.  812.  Facts  from  which  the 
legal  conclusion  of  fraud  is  to  be  drawn 
must  be  set  up.  Weigand  v.  Cannon,  118 
111.  App.  635.  At  common  law  it  may  be 
shown  under  the  general  issue  that  execu- 
tion of  a  contract  was  procured  by  fraud. 
Otherwise  under  the  Minnesota  Code.  Train- 
or V.   Schutz    [Minn.]    107    N.    W.    812. 

Misrepresentations  relied  upon  i:siist  he 
specifically  allej;ed.  Marshall-McCartney  Co. 
V.  Halloran  [X.  D.]  106  N.  W.  293.  Only 
such  representations  can  be  considered  as 
are  alleged  and  relied  on.  White  v.  White 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  134,  95  S. 
W.  733.  Fraud  must  be  set  up  by  special 
plea,  containing  facts  directly  alleged  con- 
stituting fraud.  Facts  held  sufficiently  stat- 
ed in  an  action  for  a  real  e.-5tate  broker's 
commissions.  McAfee  v.  Bending,  36  Ind. 
App.  628,  76  X.  E.  412.  Facts  and  circum- 
stances constituting  the  fraud  must  be  clear- 
ly alleged.  In  a  suit  to  enjoin  the  payment 
to  contractors  of  a  balance  of  the  price  of 
a  public  improvement.  Board  of  Com'rs  of 
La  Porte  County  v.  Wolif  [Ind.]  76  X.  E.  247. 
The  representations  made  and  the  extent  of 
the  falsity  thereof  should  be  specifically 
.'Stated.       It    is    not    sufficient    to    allege    that 
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Evidence^^ — Fraud  is  never  presinned.^^  It  must  be  established  by  one  who 
asserts  it.®^  All  essential  elements  must  be  proven.*'^  To  entitle  one  to  equitable 
iclief,  the  proof  must  be  clear  and  satisfactory/^  but  where  relief  is  sought  at  law, 


they  consisted  of  statements  that  "the  prop- 
erty rented  for  more  than  in  fact  it  was 
rented,"  and  that  "the  janitor  received  less 
for  his  services  tlian  in  fact  he  did."  Kranz 
V.  Lewis,  100  N.  Y.  S.  674.  That  the  defend- 
ant knew  the  representations  to  be  false 
mT'.st  be  alleg-ed.  Id.  Affidavit  of  defense 
alleg-ing  fraudulent  alteration  of  deed  in 
chain  of  title  so  that  defendant  took  no  title, 
held  to  show  neither  fraud  nor  reliance  on 
any  representations.  Robbins  v.  Jay,  27  Pa. 
Super.    Ct.    652. 

Complaint  held  snfKoient.  Motley  v. 
Mercantile  Trust  Co.,  51  Misc.  460,  100  N.  Y. 
S.  2S1.  An  answer  in  an  action  for  breach 
of  contract  of  sale  that  certain  provisions 
not  contained  in  the  oral  agreement  were 
inserted  in  the  ■written  contract  alleges  facts 
in  relation  to  the  fraud  with  sufficient  cer- 
tainty. Lilienthal  v.  Herren,  42  Wash.  209, 
84  P.  S29.  Fraud,  either  actual  or  construc- 
tive, is  sufficiently  pleaded  by  an  averment 
of  the  facts  constituting  it  without  directly 
alleging  it  to  be  fraud.  Holliday  v.  Perry 
[Ind.  App.]  7S  N.  E.  877.  Complaint  alleging 
materiality  of  the  representations  and  facts 
from  which  materiality  might  be  inferred 
held  good'  as  against  general  demurrer. 
Karner  v.  Ross  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  737,  95  S.  W.  46.  It  is  sufficient  to 
plead  the  facts  constituting  constructive 
fraud  without  alleging  it  to  be  fraud;  fraud 
being  a  conclusion  of  law.  Parsons  v. 
Balson  [Wis.]  109  N.  W.  1.36.  Fraud  held 
sufficiently  pleaded  where  one  made  false 
statements  as  to  his  financial  ability  to  a 
mercantile  agency.  Katzenstein  v.  Reid, 
Murdock  &  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  554,  91  S.  W.  360.  Complaint  alleging 
the  acquisition  of  a  majority  of  the  stock  of 
one  corporation  by  a  competitor,  and  placing 
it  in  the  hands  of  a  receiver,  held  to  suffi- 
ciently allege  fraud  as  against  a  motion  for 
a  bill  of  particulars.  Ingraham  v.  Interna- 
tional Salt  Co.,  100  N.  Y.  S.   192. 

Insufficient!  Allegation  that  bonds  issued 
by  a  corporation  were  issued  in  fraud  of 
piaintiffs  rights  held  Insufficient.  Cowell  v. 
City  Water  Supply  Co.  [Iowa]  105  N.  W. 
1016.  An  allegation  that  the  representations 
were  made  by  "defendant  or  his  agent"  is 
not  the  equivalent  of  the  necessary  allega- 
tion that  they  were  made  by  the  defendant. 
Kranz  v.  Lewis,  100  N.  Y.  S.  674.  An  allega- 
tion that  one  falsely  and  fraudulently  made 
certain  representations  is  not  sufficient  with- 
out an  averment  that  the  representations 
were  untrue.  Bonham  v.  Doyle  [Ind.  App.] 
77    N.    E.    859. 

59.  Baker  v.  Hutchinson  [Ala.]  41  So.  809. 
In  a  suit  to  set  aside  a  judgment.  Machen 
V.  Bernhelm  [Ky.]  93  S.  W.  621.  It  must  ap- 
pear by  specification  wherein  the  fraud  ex- 
ists. Anderson  v.  Goodwin.  125  Ga.  663,  54 
S.  E.  679.  Allegations  of  fraud  in  a  cross  bill 
to  restrain  foreclosure  of  a  mortgage  held 
too  general.  Ramoneda  Bros.  v.  Loggins 
[Miss.]    39    So.    1007. 

<-0.     See    5    C.   L.    1549. 

CI.     Presumption  of  good  faith  In  business 


transactions  must  be  overcome.  Hughes  v. 
Lockington  [111.]  77  N.  E.  1105.  Good  faith 
is  presumed  in  the  absence  of  any  evidence. 
Breaux  v.  Broussard,  116  La.  215,  40  So.  639. 
In  a  charge  of  false  swearing  in  tlie  proof 
of  loss  by  fire,  the  burden  of  proving  such 
false  swearing  is  on  tlie  insurer.  Virginia 
Fire  &  Marine  Ins.  Co.  v.  Hogue  [Va.]  54 
S.  E.  8. 

62.  In  an  action  against  directors  of  a 
corporation  for  fraudulently  purchasing 
property  for  more  than  its  worth  from  an- 
other director,  the  plaintiff  has  the  burden 
to  prove  fraud.  Polhemus  v.  Polhemus,  100 
X.  Y.  S.  263.  A  partner  seeking  recovery  of 
money  paid  a  copartner  after  settlement  on 
the  ground  that  such  payment  was  induced 
by  fraudulent  representations  has  the  bur- 
den of  proving  such  representations  and  their 
falsity  notwithstanding  the  firm  settlement. 
Devereux  v.  Peterson,  126  Wis.  558.  103  N. 
W.  249.  Compromise  settlement  of  suits 
where  there  was  nothing  to  indicate  that 
plaintiff's  attorney  had  not  acted  in  entire 
good  faith  and  in  no  way  misled  or  de- 
ceived him  will  not  be  set  aside  on  the 
ground  of  fraud.  Judson  v.  Bowser  [Ky.] 
91  S.  W.  727.  Where  the  defense  to  an 
action  for  fraud  in  selling  chattels  as  free 
from  incumbrances  was  an  agreement  witli 
the  mortgagee  that  defendant  had  a  right 
to  sell  and  that  plaintiff  bought  with  knowl- 
edge of  the  mortgage,  the  burden  was  on 
the  purchaser  to  prove  the  fraud.  Colston 
V.  Bean.  78  Vt.  283,  62  A.  1015.  TV'here  heirs 
seek  to  set  aside  deed  executed  by  their 
ancestor  on  the  ground  of  undue  Influence, 
they  have  the  burden  to  prove  that  the  trans- 
action was  the  result  of  undue  influence. 
Dean  v.   Dean    [Iowa]    108   N.   W.   1051. 

63.  A  plea  of  fraud  must  be  sustained  by 
proof  of  representations,  falsity,  scienter, 
deception,  and  damage.  Standard  Mfg.  Co. 
V.    Brons,    118    111.    App.    632. 

64.  Bowe  V.  Gage,  127  Wis.  245,  106  N. 
W.  1074.  Clear  and  satisfactory  proof  m 
cases  involving  fraud  may  be  defined  as  a 
preponderance  of  evidence  sufficient  to  over- 
come the  presumption  of  innocence  of  fraud. 
Virginia  Fire  &  Marine  Ins.  Co.  v.  Hogue 
[Va  ]  54  S.  E.  8.  The  inference  or  conclu- 
sion of  fraud  will  not  be  indulged  merely 
from  suspicious  circumstances,  unless  the 
showing  of  guilt  is  so  clear  as  to  exclude  all 
reasonable  hypothesis  of  good  faitn.  btate 
Sav.  Bank  v.  Emge  [Iowa]  108  N.  \\ .  5o0. 
Evidence  must  be  clear,  precise,  and  in- 
dubitable to  overthrow  a  written  instrument. 
Hicks  V.  Harbison-Walker  Co..  212  Pa.  43., 
61  A.  958.  Vv'hen  actual  fraud  is  relied  on 
to  set  aside  a  deed,  the  fraud  must  be  clearly 
proved.  Deepwater  Council  No.  40,  O.  I.  A. 
M  V.  Renick  [W  Va.]  53  S.  E.  552;  Smith  v. 
Collins  [Ala.]  41  So.  825.  The  evidence  must 
amount  to  more  than  a  mere  probabiht>  ot 
the  truth  of  the  charge  of  fraud  or  a  mere 
preponderance  of  evidence  that  such  charges 
are  true.  Id.  An  instruction  that  fraud 
must  be   proved    by    "clear"    and   satisfactory 
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only  a  preponderance  of  evidence  is  required.®'  All  allegations  of  fraud  need  not  be 
established/®  and  variance  in  the  proof  as  to  one  allegation  will  not  preclude  re- 
lief.®' Belief  on  the  ground  of  fraud  cannot  be  granted  on  proof  of  mutual  mis- 
take®* or  negligence.®^     Fraud  may  be  proven  by  direct  or  circumstantial  evidence/" 


evidence  requires  too  hig-h  a  degree  of  proof. 

Walsh  V.  Taitt    [Mich.]    12   Det.   Leg.  N.    651, 
105  N.   W.   544. 

Evidence  safiictent  to  show  fraud  where 
one  was  induced  to  sig"n  checks  under  tlie 
belief  that  he  was  sig-nlng-  other  instruments. 
Bilafsky  v.  Conveyancers  Title  Ins.  Co. 
[Mass.]  78  N.  E.  534.  The  testimony  of  the 
defendant  alone  in  a  suit  to  set  aside  a 
deed  for  fraud  is  not  sufficient  to  overcome 
the  testimony  of  the  plaintiff  and  two  dis- 
interested witnesses  to  the  fact  that  false 
representations  were  made.  Reilly  v.  Gott- 
leb  [V^'ash.]  85  P.  675.  False  representations 
by  which  one  is  induced  to  enter  into  a  part- 
nership is  ground  upon  Tvhich  to  set  aside  j 
tiie  partnership  ag-reement.  Caplen  v.  Cox 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  266,  92  S. 
"W.  1048.  Evidence  sufficient  to  shov/  that 
one  was  induced  by  fraud  to  enter  into  a 
partnership  contract.  Id.  Fraud  in  g-iving 
false  statements  to  a  mercantile  agency  held 
sufficiently  proved.  Katzenstein  v.  Reid, 
Murdock  "&  Co.  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  554,  91  S.  W.  360.  Evidence  sufficient 
to  show  tliat  a  release  of  damag-es  for  per- 
sonal injuries  was  procured  by  fraud. 
Liouisville  &  N.  R.  Co.  v.  Helm  [Ky.]  89  S. 
W.  709.  Evidence  sufficient  to  show  that  one 
was  deceived  by  the  misrepresentation  of 
material  facts.  Cramsey  v.  Sterling,  97  N. 
T.  S.  1082.  Evidence  sufficient  to  show  that 
notes  were  procured  by  false  representations 
as  to  accounts  due  a  business  sold  defend- 
ant for  the  purchase  price  of  which  the  note 
was  given.  Wilson  v.  Cohen,  48  Misc.  654, 
96  N.  Y.  S.  113.  Evidence  sufficient  to  show 
that  a  deed  was  not  the  free  act  of  the 
grantor.  Eggert  v.  Eggert  [Mich.]  13  Det. 
Leg.  N.  219,  107  N.  W.  920.  Evidence  suffi- 
cient to  show  fraudulent  representations  in 
the  sale  of  land.  Farley  v.  Weiss  [Neb.] 
107  N.  W.  561.  Evidence  sufficient  to  show 
that  the  purchase  of  certain  bonds  was  in- 
duced by  false  statements  in  circulars. 
Grindrod  v.  Anglo-American  Bond  Co. 
[Mont.]  85  P.  891.  Evidence  sufficient  to 
show  that  a  deed  was  procured  by  fraud 
though  it  was  necessary  to  discredit  the 
testimony  of  two  witnesses  and  believe  one 
who  was  a  party  in  interest.  Kleimenhagen 
v.  McConick,  126  Wis.  340.  105  N.  W.  812. 
Evidence  held  to  show  fraud  where  an  ad- 
ministrator purchased  through  a  third  per- 
son property  of  the  estate  for  a  grossly  in- 
adequate consicleration.  Manning  v.  Mulrey 
[Mass.]  78  N.  E.  551.  Evidence  sufficient  to 
show  that  a  party  was  misled  by  false  rep- 
resentations in  an  exchange  of  property. 
Troutman  v.  Eggleston  [S.  D.]  104  N.  W.  257. 
Evidence  suffi.cient  to  show  fraud.  Eggleston 
v.  Advance  Thresher  Co.,  96  Minn.  241,  104 
N.  W.  891.  Evidence  held  sufficient  to  war- 
rant a  rescission  of  an  exchange  of  prop- 
erty where  some  of  the  land  represented  as 
arable  land  located  within  four  miles  of  a 
county  seat  was  in  fact  arid  and  located  10 
miles  from  such  county  seat.  Gardner  v. 
Mann.  3G  Ind.  App.  694.  76  N.  E.  417.  A  find- 
ing of  fraud  by  the  jury  is  conclusive  that 


all    the    essential    elements   existed.      Busiere 
V.   Reilly,   189   Mass.    518,    75  N.   E.    958. 

Evidence  InsufBcient  to  show  fraud  in  the 
execution  of  a  deed.  Patnode  v.  Deschenes 
[N.  D.]  106  N.  W.  573.  To  show  fraud  in  an 
unambiguous  contract  which  a  party  exam- 
ined and  inserted  additional  paragraphs. 
American  Fine  Art  Co.  v.  Simon  [C.  C.  A.] 
140  F.  529.  To  show  that  corporate  stock 
was  purchased  under  a  misapprehension  or 
misrepresentation  as  to  the  assets  of  the 
corporation.  Dowling-  v.  Wheeler,  117  Mo. 
App.  169,  93  S.  W.  924.  To  show  fraud  where 
one  represented  that  he  owned  land  the  title 
to  which  had  been  by  his  agent  fraudulently 
placed  in  his  own  name  on  the  records. 
Buchall  v.  Higgins,  109  App.  Div.  607,  96  N. 
Y.  S.  241.  To  show  that  large  sums  of  money 
paid  a  woman  of  ill  repute  to  keep  her  from 
making  public  the  illicit  relations  between 
the  parties  held  insufficient  to  show  that 
tlie  money  was  procured  by  fraud.  Piatt  v. 
Elias,  108  App.  Div.  365,  95  N.  Y.  S.  710. 
To  show  that  deeds  were  procured  by  the 
exercise  of  undue  influence.  Dean  v.  Dean 
[Iowa]  108  N.  W.  1051.  To  show  fraud  in 
procuring  a  deed  from  aged  people* in  consid- 
eration of  future  support.  Lewis  v.  Wilcox 
[Iowa]  108  N.  W.  536.  To  show  fraud.  Ray- 
mond V.  Edelbrock  [N.  D.]  107  N.  W.  194. 
To  show  fraud  in  the  execution  of  a  deed. 
Lentz  V.  Lentz  [Mich.]  12  Det.  Leg.  N.  942, 
106  N.  W.  701.  To  show  undue  influence  in 
the  disposition  of  an  intestate's  property. 
Meyer  v.  Arends,  126  Wis.  603,  106  N.  W.  675. 
Evidence  that  the  fraud  was  or  should  have 
been  discovered  at  a  time  sufficiently  remote 
to  bar  the  cause  of  action  does  not  authorize 
an  affirmative  charge.  Jones  v.  Coan  [Ala.] 
41  So.  757.  Evidence  that  the  maker  of  a 
note  was  an  Indian,  that  he  could  not  read 
or  write  the  English  language,  and  that  he 
did  not  understand  the  language  perfectly, 
is  insufficient  to  overcome  the  presumption 
that  he  understood.  Warnock  v.  Itawis,  Ss 
Wash  144,  80  P.  297.  Where  heirs  sought 
to  set  aside  deeds  of  their  ancestor  to  his 
second  wife  on  the  ground  of  undue  influ- 
ence evidence  insufficient  to  show  that  de- 
ceased was  helpless  or  dependent  on  her 
during  his  last  illness.  Dean  v.  Dean  [Iowa] 
108  N.   W.    1051. 

65.  See  Deceit,  7  C.  L.  1093.  The  pre- 
ponderance of  evidence  where  fraud  is  al- 
leged is  such  proof  as  is  clear  and  strong 
enough  to  preponderate  over  the  presump- 
tion fhat  men  are  honest.  ^Virginia  Fire  & 
Marine   Ins.   Co.   v.   Hogue    [Va.]    54    S.    E.    8. 

66.  A  party  wha  alleges  false  representa- 
tions as  to  various  independent  facts  need 
not  establish  all  of  them.  Pinch  v.  Hotaling 
[Mich.]    12    Det.    Leg.   N.    841,    106    N.   W.    69. 

67.  The  fact  that  the  proof  as  to  one 
allegation  varies  from  it  is  not  ground  for 
directing  verdict  for  the  g-uilty  party.  Col- 
lins V.  Chipman  [Tex.  Civ.  App.]  15  Tex. 
Ct.   Rep.    411.    95    S-    W.    666. 

68.  Burk  V.  Johnson  [C.  C.  A.]  146  F.  209. 
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and  a  liberal  rang-e  of  investigation  is  permitted,'^  especially  in  the  examination  of 
persons  charged  with  the  fraiidJ^  The  parol  evidence  rule  does  not  apply  in  an  ac- 
tion to  cancel  an  instrument  for  fraud."^ 


6».  Polhemus  v.  Polhemus,  100  N.  T.  S. 
263. 

70.  May  be  proved  by  circumstantial  evi- 
dence. Fabian  v.  Traeger,  117  III.  App.  176. 
Where  all  circumstances  present  a  showing- 
that*  can  be  reconciled  with  no  reasonable 
theory  of  good  faith,  the  transaction  will 
be  deemed  fraudulent.  First  Congregational 
Church  of  Cedar  Rapids  v.  Terry  [Iowa]  107 
N.  T\".  305.  May  be  proved  by  evidence  of 
collateral  circumstances  and  direct  evidence 
is  not  necessary.  Id.  Collateral  circum- 
stances are  sometimes  admissible  for  the 
purpose  of  showing  fraudulent  intent. 
Standard  Mfg.  Co.  v.  Brons,  118  111.  App.  632. 
Evidence  must  be  clear  and  satisfactory  but 
may  be  either  direct  or  by  facts  and  cir- 
cumstances. Redwood  v.  Rogers  [Va.]  53 
S.  E.  6.  Evidence  and  circumstances  must 
be  such  as  to  clearly  establish  fraud.  Proof 
of  circumstances  raising  only  a  suspicion  is 
not  sufficient.  Deepwater  Council  No.  40, 
O.  U.  A.  M.   V.   Renick   [W.  Va.]    53  S.   E.   552. 

71.  Wide  latitude  should  be  allowed  in 
admission  of  testimony.  Fabian  v.  Traeger, 
117    111.    App.    176. 

Held  adntis.sible:  Representations  made  by 
a  third  person  which  are  explanatory  of  the 
representations  alleged  to  constitute  the 
fraud.  McMullen  v.  Rousseau,  40  Wash.  497, 
82  P.  883.  The  fact  that  the  false  represen- 
tations -were  made  two  days  before  the  trans- 
action was  consummated  does  not  preclude 
relief.  Hauptman  v.  Pike  [Neb.]  108  N.  W. 
163.  Tlie  defrauded  party  may  trace  the 
negotiations  to  their  inception.  Id.  On  an 
issue  of  fraud  in  procuring  a  chattel  mort- 
gage from  defendant's  partner,  evidence  that 
the  negotiations  were  secret  and  that  the 
partner  was  paid  to  give  the  mortgage. 
Walsh  V.  Taitt  [Mich.]  12  Det.  Leg.  N.  631, 
105  N.  W.  544.  On  an  issue  of  fraud  in  pro- 
curing a  chattel  mortgage,  evidence  of  a 
transaction  between  the  mortgagee  and  a 
creditor  of  the  mortgagor.  Id.  W^here  one 
was  induced  to  purchase  corporate  stock  by 
false  representations  as  to  the  solvency  of  the 
corporation,  and  employes  of  the  concern 
testified  that  it  liad  earned  net  profits  up  to 
a  certain  date,  it  was  competent  to  show  by 
cross-examination  of  sucli  employes  that 
during  the  period  referred  to  tlie  earnings 
had  been  insufficient  to  pay  off  a  debt  for 
purchase  price  of  the  plant.  Collins  v.  Chip- 
man  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  411, 
95  S.  W.  666.  Where  one  was  induced  by 
false  representations  as  to  the  solvency  of 
a  corporation  to  purchase  corporate  stock, 
it  v/as  competent  to  prove  by  defendant 
who  was  president  of  the  corporation  and 
the  salary  paid  its  officers.  Id.  Where  one 
was  induced  by  false  representations  as  to 
the  solvency  of  a  corporation  to  purchase 
corporate  stock,  his  testimony  that  at  the 
time  he  purchased  the  stock  he  believed  It 
would  pay  large  dividends.  Id.  "V\''hero  one 
-was  induced  to  purchase  corporate  stock  by 
false  representations  as  to  the  solvency  of  1 
■the  corporation,  evidence  that  just  prior  to 
the    sale   the   company   ovred    its    officers   and 


employes  large  sums  of  money.  Id.  Where 
one  was  induced  to  purchase  corporate  stock 
by  false  representatians  as  to  the  solvency 
of  the  corporation,  it  is  permissible  to  show 
that  -within  two  or  three  years  after  the 
purchase  the  assets  of  the  corporation  hari 
disappeared,  it  had  ceased  business  and  was 
in  liquidation.  Id.  A  grantee's  failure  to 
record  a  deed  until  10  months  after  its  exe- 
cution may  be  considered.  Smith  v.  Moore 
[N.  .C]  55  S.  E.  275.  In  an  action  by  an  ig- 
norant man  to  set  aside  a  deed  on  the  ground 
that  its  purport  had  been  misrepresented 
to  him,  it  was  competent  to  ask  him  who 
told  him  that  the  deed  conveyed  all  his 
interest,  in  order  to  corroborate  his  testi- 
mony that  as  soon  as  he  learned  the  true 
purport  of  the  deed  he  put  up  notices  on  the 
land  repudiating  it.  Hodge  V.  Hudson,  139 
N.   C.   358,    51   S.   E.    954. 

Held   iiiadiuissible:      One    who   seeks    relief 
on  the  ground  of  fraud  may  not  prove  false 
representations   made   by  the   opposite   party 
to   third  persons   not  in   the   presence   of  the 
plaintiff.      Clark    Co.    v.    Rice,    127    Wis.    4-51, 
106  N.  W.   231.     In  an  action  by  an  adminis- 
trator to  recover  property  on  the   ground  of 
undue    influence,     it    is     not     permissiljle     to 
show   the   disposition   of   one    of   the    defend- 
ants with  regard  to  having  "active,  exerting 
influence."      Meyer   v.    Arends,    126    Wis.    603, 
106  N.  W.   675.     One  who  seeks  relief  on  the 
ground   of   fraud   may   not  prove   newspaper 
advertisements  and  circulars,  many  of  which 
he  had  never   seen  and   some   of  which   were 
not  in  print  until  after  the  transaction  com- 
plained of.     Clark  Co.  v.  Rice,    127  Wis.    451, 
106  N.  W.   231.     I;i  a  suit  to  set  aside  a  deed 
for   fraud,    evidence    of   the   defendant's   pur- 
cliase    of   a  mortgage    on   the    premises    from 
one    who   was    not    the    owner    is    irrelevant. 
Hodge  V.  Hudson,  139  N.  C.  358,  51  S.  E.  954. 
73.     Weigand  v.   Cannon,   118   111.  App.    635. 
73.     Karner    v.    Ross    [Tex.    Civ.    App.]    16 
Tex.    Ct.    Rep.    737,    95    S.    W.    46.      Parol    e-v'i- 
dence  of  conversations  leading  up  to  a  writ- 
ten   contract   is   adjpissible   where    one   party 
asserts    that    he    was    induced    to    sign    it    by 
false   representations  and   had   no   opportuni- 
ty  to    read    It.     State   Life   Ins.    Co.   v.    John- 
son   [Kan.]    85    P.    597.      It    is    admissible    to 
show    conversations    of    the    parties    leading 
up  to  the  contract  where   it   is   claimed   that 
one   party   was    induced   to    execute   the   con- 
tract   by    false   representations    of    the    other 
and  that   it  did  not  represent  the  agreement 
as  shown  by  the  oral  conversations.     Lilien- 
thal    V.    Herren,    42    Wash.    209,    84    P.    829. 
Where  it  is  set  up   that  a  contract   executed 
was    falsely    represented    and    not    the    one 
agreed   upon,  parol  evidence  is  admissible  to 
show  the  one  agreed  upon.     Nichols  &  Shej)- 
ard  Co.   V.  Berning   [Ind.  App.]    76  N.   E.   776. 
In  an  action  on  a  written  contract  it  is  per- 
missible  to   prove   that   the   execution    of  the 
contract    was    obtained    solely    by    the    false 
statement  of  a  nonexistent  fact.     Sheldon  Co. 
V.   Harleigh   Cemetery   Ass'n    [N.   J.   Law]    62 
A.    189 
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7  Cur.  Law. 


An  instruction  submitting  the  issue  of  fraud 
elements'''  and  all  material  evidence.'^ 


should  embody  all  the  essential 


FRATJnS,  STATUTE   OF. 


5  1.  Asreeinents  not  to  be  Perfonned 
Within   One   Year    (1S36). 

§  2.  Promise  to  Answer  for  Debt  or  De- 
fault of  Another  or  to  Indemnify  or  Insure 
(1S27>.      Insurance    (1S29). 

§  3.  Agreements  in  Consideration  of  Mar- 
riage  (1820). 

§  4.  Representations  as  to  Charaeter  or 
Credit  of  Another  U829). 

§  5.  Agreements  >Tith  Exeeutors  and  Ad- 
ministrators   ( 1.S20 ) . 

§  6.  Agreements  ^vith  Real  Estate  Brok- 
ers   (1S29). 

§  7.  Agreements  Respeeting  Real  Prop- 
erty or  an  Estate  or  Interest  Therein   (1830). 

§    8.      Sale  of  Goods   (1832). 

§   9.      Trusts   (1S32». 

§   10.      What   will   Satisfy  the   Statute  1833). 


D. 


5   11 

(1839) 

§   12. 


Writing  (1833).  Contracts  not  Per- 
formed Within  a  Year  (1833).  Sale 
of  Goods  (1833).  Contracts  for  tlie 
Sale  of  Land  (1833).  To  Answer 
for  tlie  Debt  of  Anotlier  or  to  In- 
demnify or  Insure   (1835). 

Delivery   and   Acceptance    (1835). 

Part  Payment  and  Earnest  Money 
(1836.) 

Part  Performance  (1836).  Contracts 
for  tlie  gale  of  Land  (1836).  Parol 
Gifts  of  Land  (1838).  Contracts 
Not  Performable  Within  a  Year 
(1838).  Contracts  for  Sale  of  Goods 
(1839). 
Operation     and     Eifect      of      Statute 

Pleading  and   Proof   (1S40). 


§  1.  Agreements  not  to  he  performed,  within-  one  year.''^ — To  fall  within  the 
condemnation  of  the  statute  it  must  appear  from  the  terms  of  the  contract  that  it  is 
not  to  be  performed  within  a  year.'^  If  its  termination  is  made  to  depend  on  a  con- 
tingency which  may  eventuate  within  a  year,  it  is  not  within  the  statute.'®  The 
mere  fact  that  such  contingency  was  not  likely  to  or  expected  to  occur  within  a  year 
does  not  bring  the  contract  within  the  statute.'^''  An  oral  agreement  to  enter  into 
a  written  contract  which  by  its  terms  cannot  be  performed  within  one  year  is  itself 
within  the  statute  of  frauds  and  void,"^**  as  is  an  oral  contract  for  one  year  where 
by  its  terms  performance  is  to  commence  at  some  future  time.*^  A  contract  per- 
formable within  a  year  from  the  time  of  acceptance  of  an  offer  is  not  within  the 
statute,  though  not  performable  within  a  year  of  the  time  the  offer  was  made.'^- 


74.  An  instruction  should  submit  all  the 
essential  elements  of  fraud.  Paris  Mfg.  & 
Importing-  Co.  v.  Carle,  116  Mo.  App.  581,  92 
S.    W.    748. 

75.  An  instruction  should  submit  all  the 
facts  tending  to  show  fraud  and  imposition. 
Robertson  v.  Fuller  Const.  Co..  115  Mo.  App. 
456.    92    S.    W.    130.  .  i 

76.  See    5    C.    L.    1551.  ! 

77.  Pinto  V.  Rintleman  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  660.  92  S.  W.  1003.  A  com- 
plaint alleging  a  contract  of  employment  for 
one  year  held  not  to  show  a  case  within 
Burns'  Ann.  St.  1901,  |  6629.  subd.  5.  as  a 
contract  not  to  be  performed  within  one  I 
year.  City  of  Decatur  v.  McKean  [Ind.]  78 
k.   E.    982.  I 

78.  Where    the    termination   of  a   contract 
depends  on  a  contingency  which  may  happen  ; 
within  o  year,  it  is  not  within  the  statute  of  ; 
fr.iuds;  thus,  a  contract  to  receive,  run,  sort, 
and    deliver    defendant's    logs    so    long    as    it  I 
operated    on    a    certain    river    is    not    within  j 
the    statute.      Nester    v.    Diamond   Match    Co. 
[C.    C.    A.]    113    F.    72.      A   contract    to   render 
services    so    long    as    defendant    remained    in  j 
business    nt    a    certain    place    is    not    within 
<;tatute       Lennard   v.   Texarkana   Lumber   Co. 
rTfv.  Civ.  App.]   16  Tex.  Ct.  Rep.   82.  94  S.  W. 
3S3.     A  promise  to  pay  a  certain  sum  weekly. 


as  long  as  the  promisee  resides  in  a  certain 
place,  does  not  require  a  memorandum  under 
the  statute  of  frauds.  Burgesser  v.  Wendel 
[N.  J.  T,aw]  62  A.  994.  In  order  that  an  oral 
contract  may  be  held  void  under  this  branch 
of  the  statute,  it  must  appear  that  it  was 
the  understanding  of  the  parties  that  it  was 
not  to  be  performed  within  the  year.  That 
one  of  the  parties  had  an  option  to  extend 
it  over  more  than  one  year  does  not  bring 
it  within  the  condemnation  of  the  statute. 
American  Fine  Art  Co.  v.  Simon  [C.  C.  A.] 
140  F.   529. 

79.  Lennard  v.  Texarkana  Lumber  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  82,  94  S. 
TTT     383 

80.  McLachlin  v.  Whitehall.  99  N.  Y.  S. 
721.  An  oral  agreement  to  execute  a  written 
lease  is  within  the  statute  of  frauds  when 
the  terms  of  the  written  lease  are  such  as 
to  bring  It  witliin  the  statute.  Harrell  v. 
Sonnabend.    191    Mass.    310,    77    N.    E.    764. 

81.  Chase  v.  Hinkley.  126  Wis.  75,  105  N. 
W.  230.  Contract  construed  and  held  to  be 
one  performable  within  a  year.  Embry  v. 
Hargadine-McKittrick  Dry  Goods  Co.,  115 
Mo.    App.    130,    91    S.   W.    170. 

82.  An  oral  offer  of  employment  for  a  year 
from  a  date  in  the  future  which  is  not  ac- 
cepted  until   the   day   on   which   performance 
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The  statute  has  no  application  where  the  contract  could  be  performed  within  a  year, 
nor  Avhere  it  runs  for  an  indefinite  time  and  may  be  terminated  by  either  party  there- 
to at  any  time,^^  but  the  fact  that  a  contract  for  services  might  be  terminated  by  the 
death  of  the  person  who  was  to  render  the  services  witliin  a  j-ear  does  not  take  it 
out  of  the  statute.^*  Any  excess,  however  short,  over  one  year  from  the  date  of  an 
oral  contract  for  its  full  performance,  renders  it  void.^^ 

§  2.  Promise  to  answer  for  debt  or  dcfnuJt  of  another  or  to  indemnify  or 
insure.^^ — An  oral  promise  to  pay  the  debt  of  another  is  within  the  statute  and  void." 
The  validity  of  such  a  promise  is  to  be  determined  by  the  law  of  the  state  where 
the  promise  is  made.*^  Where  an  agent  without  authority  enters  into  a  contract  in 
behalf  of  his  principal  which  is  subsequently  ratified  by  the  princi^jal,  the  contract 
is  that  of  the  2:>rincipal  and  not.  an  agreement  of  the  principal  to  answer  for  the 
"debt,  default  or  doings  of  another.'"^''  The  statute  does  not  extend  to  a  joint  prom- 
ise by  two  or  more  persons  for  the  benefit  of  one  of  them.^"  A  promise  to  pay  the 
debt  of  another  based  on  a  consideration  passing  to  the  promisor  is  not  v.itlun  the 
statute,^^  as  where  the  promise  is  a  part  of  the  consideration  for  a  convevance,"-  or 


is  to  beg-in  Is  performable  within  a  year  and 
hence  not  within  the  statute.  Mobile,  etc.. 
R.  Co.  V.  Hayden  [Tenn.]  94'  S.  V\'.  940. 
Wliere  defendant  offered  to  repurchase  stoclc 
from  plaintiff  at  the  end  of  a  year,  in  case 
he  was  not  satisfied  with  the  purchase,  and 
plaintiff  a  few  weeks  afterwards  purchased 
the  stock  pursuant  to  the  offer,  the  contract 
was  one  to  be  performed  within  a  year. 
Gurwell  v.  Morris  [Cal.  App.]    83  P.  578. 

83.  Stitt  V.  Rat  Portage  Lumber  Co. 
[Minn.]    107  N.   W.    824. 

84.  Chase  v.  Hinkley,  126  Wis.  75,  105 
N.  W.  230.  But  see  Shropshire  v.  Adams 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  540,  89 
S.  W.  448,  holding  that  an  oral  contract  to 
form  a  partnership  for  a  period  of  years  is 
not  within  the  statute  for  the  reason  it  might 
be  terminated  by  the  death  of  any  one  of  the 
copartners    within    a   year. 

85.  Chase  v.  Hinkley.  126  Wis.  75,  105  N. 
W.    230. 

86.  See    5    C.    L.    1551. 

87.  Murphy  v.  Hardiman,  112  App.  Div. 
670,  99  N.  Y.  S.  6.  To  pay  for  labor  done  for 
another.  Engel  v.  Gordon,  49  Misc.  641,  97 
N.  Y.  S.  981.  The  verbal  acceptance  by  the 
drawee  of  a  bill  of  exchange,  who  holds  no 
funds  of  the  drawer,  is  no  more  than  an 
oral  promise  to  answer  for  the  debt  of  an- 
other. Chicago  Heights  Lumber  Co.  v.  Mil- 
ler, 219  111.  79,  76  N.  E.  52.  Where  one  on 
the  written  request  of  another  pays  part  of 
an  indebtedness  which  the  person  making 
the  request  owes  and  orally  agrees  to  pay 
the  balance,  the  promisor  not  being  indebt- 
ed to  the  person  making  the  request,  the 
promise  to  pay  the  balance  is  within  the 
statute  of  frauds  and  void.  Id.  Where 
plaintiff  purchased  land  at  a  foreclosure  sale 
under  an  oral  agreement  to  convey  it  to  de- 
fendant upon  being  reimbursed,  such  contract 
is  void,  and  hence  when  he  deeded  it  to  de- 
fendant's brother  and  took  his  note  under 
an  oral  agreement  that  defendant  would  en- 
dorse the  same,  the  latter  agreement  is  not 
without  Rev.  St.  1S98.  5  2307.  requiring 
agreements  to  answer  for  the  debt  of  an- 
other to  be  in  writing  on  the  theory  that  it 
was     defendant's     debt.       Kaufer     v.     Stump 


[Wis.]  109  N.  w.  561.  An  oral  promise  to 
reimburse  the  surety  on  a  bond  for  any  dam- 
ages which  he  might  incur  in  the  future 
by  reason  of  his  suretyship  is  within  the 
statute  and  void.  Craft  v.  Lott  [Miss.]  40 
So.    4  26. 

88.  Craft  v.   Lott    [Miss.]    40   So.    426. 

89.  Lincoln  Mountain  Gold  Min.  Co.  v. 
Williams    [Colo.]    85   P.    844. 

90.  Where  goods  are  sold  and  delivered 
to  one  person  and  another  before  the  sale 
promises  to  pay  for  them  jointly  with  the 
one  to  whom  they  are  sold,  and  the  delivery 
to  the  former  is  of  benefit  to  the  latter,  the 
agreement  is  not  within  the  statute  of 
frauds.  Oldenburg-  v.  Dorsey,  102  Md.  172. 
62  A.  576.  Where  the  person  to  whom  goods 
were  sold  and  delivered  and  the  one  who 
orally  undertook  to  be  bound  for  their  prica 
are  sued  together  as  joint  original  promisors, 
the  action  will  not  be  defeated  as  to  the  lat- 
ter by  showing  that  credit  for  the  g-oods  wa; 
given  partly  to  one  and  partly  to  the  other 
defendant.  East  Baltimore  Lumber  Co.  v. 
Waldeman    [Md.]    62    A.    575. 

91.  Blake  v.  Robinson,  129  Iowa,  196,  lOt 
N.  W.  401.  Where  a  person  agrees  to  pay 
the  debt  of  another  in  consideration  of  the 
creditor  doing  something  beneficial  to  the 
promisor,  and  which  as  to  the  promisor  th» 
creditor  is  not  bound  to  do,  the  promise  is 
an  original  promise  and  not  within  the 
statute.  Breen  v.  Isaacs.  49  Misc.  127,  96  N. 
Y.  S.  741.  The  promise  of  one  person,  though  ■ 
in  form  to  answer  for  the  debt  of  another, 
if  founded  upon  a  new  and  sufficient  consid- 
eration, moving  from  the  creditor  and  prom- 
isee to  the  promisor  and  beneficial  to  Ihe 
latter,  is  not  within  the  statute  of  frauds 
and  need  not  be  in  writing  subscribed  by  the 
promisor  and  expressing  the  consideration. 
Roy  v.    Flin    [Ariz.]    85   P.   725. 

03.  One  who  as  a  part  of  the  consideration 
of  a  conveyance  to  him  orally  agrees  to  pay 
certain  debts  cannot  afterwards  claim  the 
defense  of  the  statute,  as  his  promise  is  an 
original  promise.  Greenley  v.  Greenley,  100 
N.  Y.  S.  114.  A  promise  to  pay  the  debts  of 
another  in  consideration  of  his  transfer  of 
his  property  to  the  promisor  is  a  direct  and 
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a  surrender  of  property  under  levy,''^  or  the  release  of  a  lien/*  or  attachment  against 
the  property  of  the  promisor.^^  In  some  jurisdictions  it  is  held  that  an  oral  prom- 
ise to  pay  the  deht  of  another  on  condition  that  the  creditor  would  refrain  from  at- 
taching""^ or  foreclosing  a  mortgage  on  the  property  of  the  debtor  is  within  the 
statute  and  void.''^  If  the  promisor  does  not  receive  the  consideration  agreed  on/* 
or  there  is  no  consideration,  the  oral  promise  is  void.°^  ^\^iere  one  whose  name  has 
been  forged  to  a  note  as  a  comaker  with  the  party  owing  the  debt  orally  agrees  to 
pay  the  same,  such  contract  is  within  the  statute.^  Where  goods  are  delivered  to 
a  third  person/  or  a  liability  incurred^  in  consideration  of  defendant's  promise  to 
pay  therefor  or  indemnify  the  person  incurring  the  liability,  the  promise  is  an  or- 
iginal promise  and  not  within  the  statute.  In  case  of  a  sale,  to  charge  the  defend- 
ant on  an  oral  promise  to  pa}^,  it  must  appear  that  they  were  sold  on  his  sole  credit.* 


not  a  collateral  promise,  and  hence  not  with- 
in the  statute  of  frauds.  Williams  Shoe  Co. 
V.  C.  Gotzian  &  Co.  [Iowa]   107  N.  W.  807. 

93.  Where  plaintiff  in  attachment  directs 
that  the  officer  deliver  the  property  into  the 
custody  of  plaintiff's  servant  and  agrees  to 
hold  the  olHcer  harmless  from  all  liability 
arising  from  such  transaction,  such  indem- 
nitor is  "the  principal  debtor"  within  Civ. 
Code  §  2794,  subd.  2,  and  hence  the  contract 
is  not  to  answer  for  the  default  of  another. 
Burr  V.  Cross   [Cal.  App.]    86  P.   824. 

94.  A  promise  by  the  owner  of  personal 
property  to  pay  the  debt  of  one  from  whom 
he  has  purchased  it  and  for  which  the  cred- 
itor has  a  lien  on  the  property,  provided  the 
creditor  would  surrender  the  lien,  is  an 
original  promise  within  the  exception  speci- 
fied in  Code  Cal.  §  2794.  Doe  v.  Allen,  1  Cal. 
App.    560,    82   P.    568. 

95.  Where  one  sued  on  an  oral  promise 
to  pay  the  debt  of  another  agreed  to  pay  the 
debt  if  the  plaintiff  would  release  an  attach- 
ment which  he  had  levied  on  defendant's 
property,  the  latter  promise  is  not  within  the 
statute  of  frauds.  Kalispell  Liquor  &  To- 
bacco   Co.    V.    McGovern    [Mont.]     84 'P.    709. 

96.  An  oral  agreement  by  a  person  inter- 
ested in  a  corporation  to  one  of  its  cred- 
itors, who  was  about  to  attach  its  property, 
that  if  the  creditor  would  refrain  from  at- 
taching he  would  pay  the  debt,  is  within  the 
statute  and  void;  the  fact  that  the  refraining 
from  attaching  was  b- neficial  to  promisor 
does  not  change  the  rule.  Carleton  v.  Floyd, 
Rounds  &  Co.    [Mass.]    78   N.   E.   126. 

97.  An  .oral  guaranty  by  a  third  person 
of  the  payment  of  a  mortgage  debt  made 
to  the  legal  owner  of  a  mortgage,  the  equi- 
table title  being  in  another,  on  condition  that 
the  legal  owner  would  forbear  present  fore- 
closure, is  within  the  statute  of  frauds  and 
void.  Commonwealth  Bank  v.  Kirkland, 
102   Md.    662,   62   A.    799. 

98.  An  oral  agreement  to  pay  the  debt 
of  another,  provided  such  other  would  give 
the  promisor  a  chattel  mortgage  on  certain 
property  owned  by  him,  no  mortgage  having 
been  giVen,  is  within  the  statute  of  frauds 
and  void.  It  was  not  an  original  promise. 
Schroeder  v.   Helms,   98 'N.   Y.   S.   214. 

89.  An  oral  promise  to  pay  a  lessor  rent 
for  land  leased  to  a  third  person  to  raise 
a  crop,  or  pursuant  to  a  contract  with  de- 
fendant, held  not  to  be  an  original  prom- 
ise   but    one   within   the   statute.      Draggo    v. 


West    Bay    City    Sugar    Co.    [Mich.]    13    Det. 
L.es.  N.   245,    107   N.   W.   911. 

1.  Pye  V.  Commercial  Nat.  Bank  [Tex. 
Civ.   App.]    97    S.    W.    127. 

2.  Bennett  v.  Thuet  [Minn.]  108  N.  W.  1; 
Gates  V.  Morton  Hardware  Co.  [Ala.]  40  So. 
509;  Yawger  v.  Backs,  119  111.  App.  61.  Where 
the  complaint  alleges  a  sale  to  defendant  and 
the  evidence  shows  that  the  goods  were 
ordered  by  and  delivered  to  an  agent  of  de- 
fendant On  the  express  promise  of  defend- 
ant to  pay  therefor,  the  statute  of  frauds 
has  no  application.  Southern  Pine  &  Cypress 
Co.  V.  Bruce  Lumber  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  981,  95  S.  W.  28.  Where  the 
owner  promises  a  subcontractor  that  he  will 
pay  him  for  the  work  he  has  agreed  to  do, 
after  the  subcontractor  has  stated  to  the 
owner  that  he  does  not  feel  safe  about  his 
pay  and  will  not  proceed  unless  the  owner 
will  agree  to  pay  him,  the  promise  of  the 
owner  is  an  original  promise  and  not  within 
the  statute.  Block  v.  Galitzka,  100  N.  Y.  S. 
173. 

3.  An  oral  promise  by  a  third  person  to 
liold  sureties  on  a  bond  harmless  if  they 
would  sign  it  as  sureties,  is  an  original 
promise  and  not  within  the  statute  of  frauds. 
Hawes  v.  Murphy,  191  Mass.  469,  78  N.  E. 
109.  Where  the  builder,  upon  being  in- 
formed by  a  subcontractor  that  he  did  not 
care  to  go  on  with  the  building  unless  he 
would  guaranty  payment,  says:  "All  right; 
if  that  is  the  case,  I  will  see  that  you  are 
paid,"  and  tliereafter  reiterates:  "Don't  fear, 
I  will  take  care  of  you,"  and  "I  will  see  that 
you  get  it,"  the  undertaking  is  an  original 
one.  Block  v.  Galitzka,  100  N.  Y.  S.  173. 
Where  a  subcontractor  goes  to  the  builder 
before  commencing  and  states  that  he  has 
no  money  to  lose  and  asks  that  his  payments 
be  secured,  and  the  owner  tells  him  to  go 
ahead  and  that  he  would  pay  him  upon  an 
order  from  the  contractor,  the  undertaking 
is  original.  Schild  v.  Monroe  Eckstein  Brew- 
ing Co.,  IDS  App.  Div.  50,  95  N.  Y.  S.  493. 
An  agreement  by  one  surety  on  a  note  given 
for  the  purchase  price  of  a  stallion  that  if 
the  maker  did  not  pay  the  note  he  would 
take  the  stallion  and  pay  it  is  not  within  the 
statute  of  frauds.  Hall  v.  Taylor  [Tex.  Civ. 
App.]     16    Tex.    Ct.    Rep.    374,    95    S.    W.    755. 

4.  Atlas  Lumber  &  Coal  Co.  v.  Flint  [S. 
D.]  104  N.  W.  1046.  If  credit  is  given  ex- 
clusively to  the  promisor,  his  promise  is 
original,    but    it    is    collateral    if    any    credit 
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THiether  a  promise  sued  on  is  an  original  promise  or  a  collateral  one  is  one  for  tlie 
jury.^  On  the  other  hand  the  question  whether  certain  acts  constitute  an  original 
or  collateral  promise  is  for  the  court  to  determine  as  a  matter  of  law.^  A  completed 
contract  of  novation  is  not  within  the  statute  of  frauds,'  since  novation  is  the  sub- 
stitution of  a  new  obligation  for  an  old  one  which  is  thereby  extinguished.^ 

Insurance. — In  Georgia  a  contract  of  insurance  must  be  in  writing"  and 
signed.^" 

§  3.  Agreements  m  consideration  of  marriage}'^ — An  oral  agreement  that 
after  the  marriage  a  debt  shall  be  regarded  as  cancelled  is  executed  by  the  mar- 
riage;^- hence  the  statute  does  not  appty.-^ 

§  4.  Representations  as  to  cliaracter  or  credit  of  anotlier}^ — Under  the  laws 
of  Michigan,  one  who  has  made  false  and  fraudulent  representations  to  a  bank  to 
induce  it  to  discount  notes  for  another  cannot  be  charged  in  a  tort  action  unless  his 
representations  were  in  writing.^" 

§  5.  Agreements  with  executors  and  administrators}'^ — Xo  note  or  memor- 
andum in  writing  is  necessary  to  charge  either  the  administrator  or  purchaser  at 
an  administrator's  sale.^^ 

§  6.  Agreements  with  real  estate  hrolcers}^ — Some  statutes  provide  that  a 
real  estate  broker  shall  not  maintain  an  action  to  recover  commissions  unless  his  con- 
tract of  employment  is  in  writing.  It  may  be  shown  by  letters  between  the  par- 
ties.^*    A  written  authority  to  one  of  the  members  of  a  real  estate  firm  is  sufficient.-" 


was   given   to  the   other  party.      Sheppard   v. 
Newton.   139   N./^.   033,   52   S.   E.   143. 

5.  Ricig-eway'*'v.  Corporation  Liquidating 
Co.  [N.  J.  Err.  &  App.]  62  A.  116;  Yawger  v. 
Backs,  119  in.  App.  61.  Evidence  held  to 
support  a  finding  that  the  promise  sued  on 
was  an  original  promise  and  not  one  to 
answer  for  the  deht  of  another.  McNeill  v. 
Stitt    [Cal.   App.]    82   P.  1121. 

6.  Gates  v.  Morton  Hardware  Co.  [Ala.] 
40  So.  509.  On  an  issue  as  to  whether  the 
promise  sued  on  wrs  original  or  collateral, 
the  fact  that  plaintiff  had  charged  the  goods 
to  others  is  to  be  considered  but  is  not  con- 
clusive as  to  whom  the  credit  was  given; 
such  method  of  keeping  account  is  not  nec- 
essarily inconsistent  with  credit  being  given 
defendant.  Ridgeway  v.  Corporation  Liqui- 
dating   Co.    [N.    J.    Err.    &    App.]    62    A.    116. 

7.  Bicknall  v.  Bicknall,  27  R.'  I.  429,  62  A. 
976;  Sheppard  v.  Newton,  139  N.  C.  533,  52 
S.  E.  143.  An  oral  agreement  to  pay  the 
debt  of  another  on  condition  that  the  latter's 
creditor  will  release  the  debt  against  him, 
followed  by  such  release,  constitutes  a  nova- 
tion and  the  promise  of  the  person  assuming 
the  debt  is  not  within  the  statute  of  frauds. 
Abercrombie  v.  Fourth  Nat.  Bank  [Ala.] 
39  So.  606.  Where  a  debtor,  at  the  request 
of  his  creditor,  agrees  to  pay  the  debt  to  a 
third  person  to  whom  the  creditor  is  in- 
debted, the  promise  of  the  debtor  is  not 
within  the  statute  of  frauds,  as  such  ar- 
rangement constitutes  a  novation.  Sherer 
V.  Rubedew  [Idaho]  83  P.  512.  The  statute 
does  not  forbid  an  oral  contract  to  assume 
the  debt  of  another,  who  is  thereupon  dis- 
charged of  all  liability  to  the  creditor.  "A 
promise  to  assume  the  debt  of  another,  who 
is  thereupon  released,  need  not  be  in  writ- 
ing." Jenkins  v.  Holley,  140  N.  C.  379,  53 
S.  E.   237. 

8.  Bicknall  v.  Bicknall,   27   R.  I.  429,   62  A. 


976.  See,  also,  Novation,  6  C.  L.  826.  Where 
one  who  has  commenced  an  action  for  deceit 
against  a  mortgagor,  who  falsely  represent- 
ed that  plaintiff's  mortgage  was  a  first  mort- 
gage, discontinues  the  same  in  consideration 
of  another's  promise  to  pay  the  amount  of 
the  mortgage,  but  does  not  satisfy  the 
mortgage,  there  is  no  novation,  but  the  third 
person's  promise  is  within  the  statute  of 
frauds.  Bicknall  v.  Bicknall,  27  R.  I.  429, 
62   A.   976. 

9,  10.  Civ.  Code  1895,  §  2089.  Delaware 
Ins.  Co.  V.  Pennsylvania  Fire  Ins.  Co.  [Ga.] 
55   S.   E.   330. 

11.  See    5    C.    L.    1552. 

12,  13.  Weld  V.  Weld,  71  Kan.  622,  51  P. 
183. 

14.  See   3   C.  L.    1528. 

15.  Hicks  V.  Steel  [Mich.]  12  Det.  Leg.  N. 
706.    105   N.  W.   767. 

16.  See  5  C.   L.   1552. 

17.  Civ.  Code  1895,  §  5466.  Green  v.  Free- 
man  [Ga.]    55  S.  E.  45. 

18.  See   5   C.   L.   1552. 

19.  Isphording  v.  Wolfe,  36  Ind.  App.  250, 
75  N.  B.  598.  Cobbey's  Ann.  St.  1903,  §  10.258. 
Tracy  v.  Dean  [Neb.]  109  N.  W.  505.  A  con- 
tract sufficient  to  meet  the  requirements  of 
Cobbey's  Ann.  St.  1903,  §  10,258,  re- 
quiring contracts  with  broker  for  sale  of 
land  to  be  in  writing  describing  the  land 
and  subscribed  by  the  owner  and  broker, 
may  be  created  by  letters  between  the  par- 
ties containing  a  description,  though  the 
same  papers  are  not  subscribed  by  both  par- 
ties to  the  correspondence.  If  the  descrip- 
tion is  such  that  the  land  can  be  identified 
by  parol  without  contradicting  the  writing, 
it  is  sufficient.  Holiday  v.  McWilliams 
[Neb.]  107  N.  W.  578.  Correspondence  set  out 
held  insufficient  to  show  such  a  contract  as 
the  period  therein  allowed  within  wliic-li  to 
make   a   sale   had   expired   before  the   sale   in 
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To  be  available  as  a  defense,  the  fact  that  the  contract  was  not  in  writing  must  be 
set  up  by  answer. ^^  The  Xew  York  statute  making  it  a  misdemeanor  for  any  per- 
son in  cities  of  first  and  second  classes  to  offer  for  sale  any  real  property  without 
\^Titten  authority  does  not  apply  to  leases.-- 

§  7.  Agreemcnis  respecting  real  property  or  an  estate  or  interest  therein.-^ — 
The  validity  of  a  contract  for  the  sale  of  real  estate  is  to  be  determined  by  the  lau' 
of  the  state  where  the  land  is  situated  and  not  by  the  law  of  the  jurisdiction  where 
the  contract  is  made.^*  A  parol  contract  for  the  sale-'^  or  exchange-*'  of  lands  is 
within  the  statute  and  void.  The  statute  applies  to  contracts  for  the  conveyance 
of  an  equitable  estate,-^  an  easement,-*  or  a  life  estate  in  land.-"  The  statute  hii'-' 
no  application  to  a  suit  to  have  a  deed  declared  to  be  a  mortgage  if  the  averments  of 
the  bill  are  sufficient  to  show  the  relation  of  debtor  and  creditor  and  an  intention  to 
give  the  deed  as  security.^"  A  modification  of  a  contract  binding  defendant  to  exe- 
cute a  lease  to  plaintiff'  of  certain  property  for  saloon  purposes,  so  as  to  require  him 
to  exclusively  use  defendant's  liquors,  is  a  covenant  restricting  the  use  of  lands  and 
within  the  statute  and  not  a  mere  personal  covenant.''^  An  option  contract  is  witiiin 
the  statute.^^  In  Iowa  it  is  held  that  an  oral  agreement  to  assign  a  contract  for  the 
purchase  of  land  is  within  the  statute  and  void/=  while  in  Xew  York  a  contrary 
rulinsr  is  found.^* 


centroversy  was  concluded.  Tracy  v.  Dean 
[Neb.]  109  N.  W.  505.  A  letter  advising  a 
broker  that  if  Ire  could  purchase  certain 
property  for  a  stated  price  the  sig-ner 
thought  he  would  be  ready  to  purchase  on 
the  following  Monday  is  not  a  sufficient 
memorandum  of  a  contract  to  employ  a  bro- 
ker to  satisfy  Civ.  Code  §  1624,  as  it  does  not 
purport  to  employ  the  addressee.  Logan  v. 
McMullen   [Cal.  App.]    87  P.   285. 

30.  A  written  authority  to  one  of  the 
members  of  a  firm  of  real  estate  brokers, 
especially  when  it  appears  the  vendor  knew 
of  the  partnership  relation,  i.^  a  sufficient 
compliance  with  Pen.  Code  §  640d,  and  will 
support  an  action  for  commission  in  the 
name  of  the  firm.  Cox  v.  Hawke.  49  Misc. 
106,  96  N.  T.  S.  433. 

21.  Cox  V.  Hawke.  49  Misc.  106,  96  N.  Y. 
S    433 

22.  Laws  1901,  p.  312.  c.  128.  Lovejoy  v. 
Weil,   48   Misc.   611.   95  N.   Y.   S.   552. 

2.3.     See  5  C.  L.   1552. 

24.  Dal  v:  Fischer  [S.  D.]  107  N.  W.  534. 
The  Texas  statute  providing-  that  "no  action 
shall  be  brought  in  any  of  the  courts  on  a 
contract  for  the  sale  of  real  estate,  unless 
the  contract  or  some  memorandum  thereof 
shall  be  in  writing  and  signed  by  the  party 
to  be  charged,  etc.,  has  no  application  to  a 
contract  entered  into  in  New  York  with  ref- 
erence to  lands  in  Texas,  when  the  contract 
is  souglit  to  be  enforced  in  New  York  courts. 
Daniels  v.  Rogers,  108  App.  Div.  338,  96  N. 
Y.  S.  642. 

25.  Bewick  v.  Hanika  [Mich.]  12  Det.  Leg. 
N.  672,  106  N.  "V^^  63;  Rapley  v.  McKinney's 
Estate  [Mich.]  13  Det.  Leg.  N.  41,  107  N.  W. 
101.  Contracts  to  purchase  real  estate  must 
be  in  writing,  and  only  convey  such  rights 
as  are  provided  for  in  the  contract.  Gumaer 
V.  White  Pine  Lumber  Co.  [Idaho]  83  P. 
771.  An  oral  agreement  to  accept  a  farm  in 
part  payment  of  an  antecedent  debt  is  with- 
in the  statute  of  frauds  and  not  binding  on 
the  person  agreeing  to  so  accept  it.  in  an 
action    on   the   original   debt.     Bull   v.   Payne 


[Or.]  84  P.  697.  An  oral  agreement  between 
an  attorney  and  a  landowner  that  the  for- 
mer should  bring  an  action  to  quiet  title  to 
the  land,  and  in  case  he  was  successful  that 
the  owner  should  convey  him  one-half  of  the 
land,  is  within  the  statute  of  frauds  and 
cannot  be  specifically  enforced.  Jackson  v. 
Stearns  [Or.]  84  P.  798.  An  agreement  by 
a  real  estate  agent  that  if  the  owner  of 
property  would  place  it  in  their  hands  for 
renting  tliey  would  guarantee  him  a  certain 
sum  per  month  as  rental,  less  their  commis- 
sion, is  not  within  tlie  statute  relative  to 
contracts  concerning  real  estate.  Hewes  v. 
Loveman  [Ala.]  40  So.  306.  Releases  of 
vendor's  liens  is  not  within  the  statute  of 
frauds  relating  to  "contracts  for  the  sale  of 
lands."  McKinley  v.  Wilson  [Tex.  Civ.  App.] 
96   S.  W.   112. 

2S.  Begley  v.  Treadway  [Ky.]  93  S.  W. 
1045. 

27.  An  oral  assignment  of  an  equitable 
interest  in  l.and  is  as  much  witliin  the  stat- 
ute as  is  a  transfer  of  a  legal  title.  Mor- 
gart  V.   Smouse   [Md.]   63  A.  1070. 

28.  An   agreement   giving  an   easement   of 
■flowing    w^ater    over    the    land    of    another    is 

within  the  statute  of  frauds,  and  where  the 
grantee  does  not  pay  any  consideration  for 
it  and  has  not  taken  possession  of  any  land 
under  it,  cannot  be  proven  by  parol.  Jones 
V.   Stover    [Iowa]   108  N.  W.   112. 

29.  A  gift  or  relinquishment  of  a  life  es- 
tate is  within  the  statute  of  frauds,  as  such 
an  estate  is  a  freehold.  Wallis  v.  Turner 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  92,  95  S.  W. 
61.  A  contract  construed  and  held  a  con- 
tract to  convey  a  life  estate  and  not  a  rent- 
ing for  the  life  of  the  promisor,  and  hence 
within  the  statute  of  frauds.  Miller  v.  Hart 
[Ky.]    91   S.   W.   698. 

3».     Shreve    v.    McGowin    [Ala.]    42    So.    9  4. 

31.  Mausert  v.  Christian  Feigenspan  [N. 
J.  Eq.]    64  A.   801. 

32.  Esslinger  v.  Pascoe,  129  Iowa,  86.  105 
N.   W.   362. 

33.  An   agreement   to   take  a   contract   for 


7  Cur.  Law, 


PKAUDS,  STATUTE  OF  §  7. 


1831 


Gas  or  oil  in  its  natural  stat^  is  regarded  as  real  estate,  hence  a  parol 
sale  or  release  thereof  is  of  no  legal  effect,  but  to  be  valid  must  be  in  writing.'" 
In  some  cases  a  parol  sale  of  a  building,''*'  or  standing  timl)er,-'''  divests  the  thing 
sold  of  its  character  as  a  part  of  the  real  estate  so  as  to  take  the  transaction  out  of 
the  statute,  but  where  it  continues  to  be  regarded  as  part  of  the  land^  writing  is  es- 
sential.-''® The  sale  of  standing  timber  is  distinguishable  from  an  agreement  to  cut 
and  deliver  timber.''^ 

A  written  contract  for  the  sale  of  land  may  be  waived  or  abandon- 
ed hy  parol.*"  A  parol  agreement  by  the  purchaser  at  foreclosure  sale  to 
allow  the  holder  of  the  equity  of  redemption  to  redeem  at  a  time  after  the  period 
allowed  by  law  is  within  the  statute  of  frauds,  and  the  purchaser  does  not  hold  the 
title  in  trust  for  such  promisee.*^  But  an  agent  who  in  breach  of  an  oral  agreement 
to  purchase  for  his  principal  with  funds  furnished  by  the  latter  wrongfully  takes  title 
in  his  own  name  will  hold  the  title  in  trust  for  his  principal.*-  In  some  jurisdictions 
a  contract  of  jDartnership  to  engage  in  the  business  of  buying  and  selling  lands  and 
dividing  the  profits  and  losses  is  not  within  the  statute  of  frauds.*"  In  Wisconsin 
such  a  contract  is  held  to  be  within  the  statute.** 


the  purchase  of  land  off  of  the  hands  of 
one  who  had  entered  into  a  written  contract 
fur  tlie  purcliase  of  it,  whereby  the  person 
so  agreeing:  wltli  the  purchaser  was  to  pay 
the  balance  of  the  unpaid  purchase  price  to 
the  vendor  and  pay  to  the  purchaser  what 
lie  had  already  paid,  is  an  agreement  for 
the  purchase  of  real  estate  or  some  interest 
therein,  and  must  be  In  writing.  Esslinger 
V.    Pascoe.    129    Iowa,    86,    10.5   N.   W.   362. 

34.  Hahn   v.   Brettler,    98    N.   Y.   S.    607. 

35.  Ramage  v.  "Wilson  [Ind.  App.]  77  N. 
E.  368.  Where  an  oil  lease  provides  for  the 
payment  of  a  certain  proportion  of  the  oil 
produced  as  a  consideration  for  the  grant, 
a  subsequent  oral  modification  of  the  lease 
for  a  co;isideration.  as  to  the  proportion  of 
oil  to  be  paid  the  lessor.  Is  not  a  contract 
for  an  interest  in  land,  but  relates  to  per- 
sonalty anri  -■  -  '"Md.  Nonamaker  v.  Amos 
rOhio]   76  N   E.  949, 

36.  The    Soiir    uy    the    owner    of    buildings] 
situate    on    land   belong-ing-   to   him,    by   parol  | 
contract,     constitutes     a     severance     of     the 
ijuilding-   from   the   land   so  as   to   divest   it  of  I 
its   cliaracter  as  realty  within  the  statute  of 
frauds.      Finney  v.   Lucy  [Ala.]    39  So.  583.         I 

In  iVortlj  Dakota  an  elevator  erected  on  | 
tlie  rigiit  of  way  of  a  railroad  with  its  con-  ' 
sent  acquires  by  virtue  of  trie  N.  D.  statute  i 
Kucli  a  status  as  to  constitute  it  an  interest 
in  land  within  the  purview  of  the  statute  i 
of  frauds  requiring  a  contract  to  convey  it  j 
to  be  in  writing.  Todd  v.  Bettingen  [Minn.] 
107    N.   W.    1049. 

37.  In  re  Benjamin,  140  F.  320.  One  who 
has  cut  timber  from  land  under  a  parol  con- 
tract for  its  sale  to  him  cannot,  in  an  action 
to  recover  its  value,  set  up  as  a  defense 
thereto  that  the  contract  is  void  as  being 
within  the  statute  of  frauds.  Alford  Bros. 
V  Williams  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
778.    91    S.   W.    636. 

38.  Growing  timber  is  a  part  of  the  real- 
ty and  a  sale  tliereof  must  be  in  writing 
under  Civ.  Code  1895,  §  2693,  par.  4.  Cor- 
bin  v.  Dnrden  [Ga.]  55  S.  E.  30.  A  contract 
ff>r  the  sale  of  standing  timber  is  witliin  the 
statute  of  frauds   relating  to  a   sale  of  real- 


ty.    Ives  V.  Atlantic,  etc..  R.  Co.   [X.  C]   55  S. 
E.    74. 

39.  A  contract  whereby  one  agrees  to 
cut  and  deliver  trees  at  a  certain  price  per 
cord  is  not  within  the  statute  relating  to 
realty.  WTiether  the  trees  are  to  be  cut 
from  land  of  the  cutter  or  of  the  other  con- 
tracting party.  Ives  v.  Atlantic,  etc.,  R.  Co. 
[N.    C]    55   S.    E.    74. 

40.  Wisn.  r  v.  PMeld  [N.  D.]  106  N.  W.  38. 
The  surrender  of  a  mere  option  to  acquire 
an  interest  in  land  is  not  within  the  statute 
of  frauds.     Larsh  v.  Boyle   [Colo. J   86  P.  1000. 

41.  Campbell  v.  Bright  [Miss.]  40  So.  3. 
An  agreement  wliereby  plaintiff  was  to  pur- 
chase land  at  a  foreclosure  sale  and  take 
title  and  then  to  transfer  it  to  defendant 
upon  being  reimbursed  is  a  contract  within 
Rev.  St.  1898,  §  2302.  requiring  agreements 
relating  to  land  to  be  in  writing.  Kaufer 
V.    Stumpf   [Wis.]    109   N.    W.   561. 

42.  Plaintiff  employed  defendant  to  bid  in 
and  purcliase  in  plaintiff's  name  certain  land 
at  a  public  sale  with  defendant's  money, 
defendant  to  be  recompensed  therefor  .as 
well  as  be  at  once  repaid  whatever  he  expend- 
ed; defendant  bid  in  the  land  in  his  own 
name  and  refused  to  convey  to  plaintiff. 
Held  that  the  contract  was  one  of  agency 
and  not  for  the  conveyance  of  an  interest  in 
land,  and  hence  need  not  be  in  writing  to 
be  enforceable.  Schmidt  v.  Beiseker  [N.  D.  1 
105    N.    W.    1102. 

43.  Morgart  v.  Smouse  [Md.]  63  A.  1070; 
Mallon  V.  Buster  [Ky.]  89  S.  W.  257;  Stitt 
V.  Rat  Portage  Lumber  Co.  [Minn.]  107  N. 
W.  824;  Rice  v.  Parrott  [Neb.]  107  N.  W. 
840.  A  verbal  contract  contemplating  deal- 
ing in  land  and  within  the  statute  of  fraud.^, 
while  executory,  will  be  enforced  where  it 
has  been  fully  executed,  except  accounting 
for  profits  before  the  commencement  of  the 
action.  Norton  v.  Brink  [Neb.]  106  N.  W. 
668.  It  is  not  essential  to  the  validity  of  an 
agreement  to  share  in  the  profits  of  a  con- 
templated speculation  in  real  estate  that  it 
should  be  in  writing.  Such  an  agreement 
does  not  involve  such  an  interest  in  real 
estate  as  the  statute  requires  to  be  in  vvrit- 


1832 


FEAUDS,  STATUTE  OF  §  8. 


7  Cur.  Law. 


Parol  agreements  between  adjoining  owners,  between  whom  there  is  a  dispnte 
as  to  the  true  location  of  their  boundary,  fixing  an  agreed  line  as  a  boundar}^,  which 
is  thereafter  acquiesced  in,  are  not  within  the  statute,*^  but  an  agreement,  where 
there  is  no  dispute,  that  a  certain  line  shall  be  the  boundary,  wdiere  such  line  would 
give  to  one  of  the  parties  land  concededly  not  his,  not  followed  by  possession,  is  with- 
in the  statute.^®  By  reasoning  analogous  to  that  respecting  boundaries,  wliere  par- 
ties have  entered  into  an  oral  agreement  settling  disputed  water  rights  which  has 
been  carried  into  effect  and  acquiesced  in  for  considerable  time,  such  agreement  is 
not  within  the  statute  of  frauds,  thongh  water  rights  are  classed  as  realty.*^  In 
some  jurisdictions  the  statutes  expressly  provide  that  agreements  in  regard  to  par- 
ty walls  shall  be  void  unless  in  writing.*^ 

§  8.  Sale  of  goods}^ — In  most  jurisdictions  the  statutes  provide  that  contracts 
for  the  sale  of  goods,  wares,  and  merchandise  exceeding  a  specified  amount  shall  be 
void  imless  the  contract  or  some  memorandum  thereof  is  in  writing  and  signed  by 
the  party  to  be  charged. °"  Stocks  of  an  incorporated  company  are  "goods,  wares,  and 
merchandise"  within  the  statute  of  frauds."  An  oral  contract  for  manufacturing 
and  delivering  to  defendant  a  certain  quantity  of  an  article  wdiich  requires  work, 
labor,  and  services  to  evolve  it  is  not  within  the  statute  of  frauds  relative  to  a  sale 
of  goods.^2  Mutual  waiver  of  liens  on  personal  property  does  not  constitute  a  sale 
of  the  property  within  the  purview  of  the  statute.^^ 

8  9.     Trusts.^*' — A  valid  trust  in  personal  property  may  be  created  by  parol,^'' 


ing.  Jones  v.  Patrick,  140  F.  403.  Evidence 
held  to  show  that  an  oral  contract  contem- 
plated a  conveyance  to  complainant  of  an 
interest  in  land  and  was  not  merely  an 
sgreement  to  share  the  profits  of  the  pur- 
chase and  sale  of  the  land,  and  hence  was 
within  the  statute  and  void.  Tuttle  v.  Bris- 
tol [Mich.]  12  Det.  Leg.  N.  686,  105  N.  W. 
145. 

44.  Scheuer  v.  Cochem,  126  Wis.  209,  105 
N.  W.   573. 

45.  Roberts  V.  Fellman  Dry  Goods  Co. 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  733,  92  S.  W. 
1060;  Kitchen  v.  Chantland  [Iowa]  105 
N.  W.    367. 

46.  Amburgy  v.  Burt  &  B.  Lumber  Co. 
[KV.]    89    S.    W.    680. 

47.  Rule  applicable  to  settlements  of  dis- 
puted boundaries  applied.  Bree  v.  Wheeler 
[Cal.  App.]  87  P.  255.  May  also  be  upheld 
on  the  theory  of  part  performance.     Id. 

48.  Party  walls:  Code  Iowa,  §  3003,  pro- 
viding that  special  agreements  about  party 
walls  shall  not  be  valid  unless  in  writing 
and  signed  by  the  parties,  does  not  preclude 
the  admission  of  parol  evidence  to  determine 
whether  a  certain  wall  is  a  party  wall  or 
whether  it  has  been  repaired  or  increased 
in  height  so  as  to  be  within  the  purview  of 
Code  §§  2997  and  2999.  Howell  v.  Goss,  128 
Iowa,    569,   105   N.  W.   61. 

49.  See  5  C.  L.   1553. 

50.  Where  an  agent  sells  to  another  cer- 
tain goods  and  orally  agrees  to  purchase 
them  from  the  buyer  in  case  he  becomes  dis- 
satisfied, the  obligation  to  repurchase  being 
that  of  the  person  acting  as  agent,  there  are 
two  separate  contracts,  one  between  the 
principal  and  the  buyer  and  one  between 
the  person  acting  as  agent  and  the  buyer, 
and  the  latter  is  within  the  statute  of  frauds 
and  void,  the  price  exceeding  $50.  Morse  v. 
Douglass,    S9   N.   Y,  S.    392.     When   defendant 


offered  to  repurchase  stock  from  plaintiff 
at  the  end  of  one  year  in  case  he  was  not 
satisfied  with  his  purchase,  and  plaintiff  a 
few  weeks  afterwards  purchased  the  stock 
pursuant  to  the  offer,  the  contract  was  one 
to  be  performed  within  a  year  and  hence  not 
required  to  be  in  writing;  the  contract  did 
not  commence  until  accepted  by  plaintiff. 
Such  transaction  was  not  a  contract  for  the 
purchase  by  defendant  of  goods  exceeding 
$200  in  value,  since  tlie  consideration  of  de- 
fendant's promise  was  the  purchase  by 
plaintiff  of  the  stock.  Gurwell  v.  Morris 
[Cal.  App.]   83  P.  578. 

51.  Contract  of  sale  for  more  than  $50 
held  within  Civ.  Code  1895,  §  2693.  p.  7. 
Hightower  v.  Ansley    [Ga.]    54  S.   E.   939. 

52u  Gerli  v.  Metzger  &  Co.,  99  N.  Y.  S. 
858.  A  verbal  contract  for  the  manufacture 
of  articles  according  to  certain  specifica- 
tions furnished  or  a  model  selected,  and 
which  are  not  suitable  for  the  general  trade 
and  which  would  not  have  been  otherwise 
manufactured,  is  not  within  the  statute  of 
frauds.  Schloss  v.  Josephs  [Minn.]  108  N. 
W.  474.  An  agreement  to  construct^an  ar- 
ticle according  to  plans  of  another  and 
especially  for  him,  and  not  of  a  kind  which 
the  maker  usually  has  for  sale  in  the  course 
of  his  business,  is  a  contract  for  work  and 
labor  and  not  for  a  sale,  within  the  statute. 
Moore  v.  Camden  Marble  &  Granite  Works 
[Ark.]  96  S.  "W.  1063.  A  contract  for  a  com- 
pleted tombstone  cut  according  to  a  cata- 
logue design  selected  by  the  party  for  whom 
made  held  not  a  sale.     Id. 

53.  Plaintiff  released  mortgage  on  horse 
owned  by  defendant  In  consideration  of  a  re- 
lease by  defendant  of  a  first  lien  on  oxen 
upon  wiiich  plaintiff  held  a  second.  Holden 
V.  Gilfeather,   78  Vt.   405,   63  A.   144. 

54.  See  5  C.  L.  1553. 

55.  Rapley   v.   McKinney's   Estate    [Mich.] 
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but  a  parol  agreement  to  hold  land  in  trust  is  not  enforceable/^  unless  the  circum- 
stances are  such  as  to  create  a  resulting"  or  a  constructive  trust.^^  A  valid,  express 
trust  of  lands,  enforceable  in  equit}^,  may  be  created  by  parol  agreement  contem- 
poraneous with  conveyance.^^  Thus  an  oral  agreement  to  take  a  conveyance  of  land 
as  security  is  not  within  the  statute  and  will  be  enforced.^"  An  alleged  trust  in 
land  created  by  parol  is  not  enforceable  against  the  proceeds  of  the  land  when  sold 
and  converted  into  money.^^ 

§  10.  What  will  satisfy  the  statute.  A.  Writing.^-  Contracts  not  perform- 
ohU  within  a  year. — Where  a  contract  of  employment  is  evidenced  by  certain  corres- 
pondence which  is  vague  and  incomplete  without  certain  conversations,  the  corres- 
j)ondence  does  not  constitute  a  sufficient  memorandum  to  satisfy  the  statute.^^ 

Sale  of  goods. — A  memorandum  for  the  purchase  of  goods  is  insufficient  if  it 
does  not  identify  the  subject-matter  and  the  terms  of  sale  with  such  certainty  that 
resort  to  parol  evidence  is  unnecessary.^*  A  writing  to  satisfy  the  statute  must 
cover  the  entire  contract.^^  The  contract  or  memorandum  must  be  signed  by  the 
party  sought  to  be  charged.®" 

Contracts  for  the  sale  of  land. — A  contract  or  memorandum  for  the  sale  of  land 
need  be  signed  only  by  the  party  denying  the  contract  and  resisting  its  enforcement,®^ 


13  Det.  Leg.   N.   41,   107  N.  W.   101;   Zeideman 
V.   Molasky,    118   Mo.   App.   106.    94   S.  W.    754. 

56.  Where  a  person  orally  agrees  to  buy 
land  for  another  and  afterwards  buys  it 
with  his  own  money  and  takes  title  in  his 
own  name,  he  will  not  be  held  to  hold  title 
in  trust  for  the  person  for  w^hom  he  prom- 
ised to  purchase,  since  his  agreement  is 
within  the  statute  of  frauds  and  void  unless 
in  writing.  Camden  Land  Co.  v.  Lewis  [Me.] 
63  A.  523.  A  mere  naked  verbal  promise  by 
a  purchaser  at  a  sheriff's  sale,  who  pur- 
chases with  his  own  money,  to  hold  the 
property  in  trust  for  the  debtor,  neither 
vests  in  the  debtor  any  equitable  estate, 
under  the  statute  prohibiting  parol  declara- 
tions of  trust,  nor  does  it  give  any  cause  of 
action  on  the  contract,  it  being  nudum 
pactum.  Bryan  v.  Douds,  213  Pa.  221,  62  A. 
828.  A  parol  agreement  to  purchase  land 
and  hold  it  in  trust  for  another,  where  the 
consideration  is  not  paid  by  the  latter,  is 
v\'ithin  the  statute  of  frauds  and  void.  Wor- 
mald's  Guardian  v.  Heinze  [Ky.]  90  S.  W. 
1064. 

57.  A  trust  in  land  can  be  proved  in  no 
way  except  by  a  writing,  unless  the  cir- 
cumstances are  such  as  to  create  a  resulting 
trust,  such  as  the  law  implies.  Bryan  v. 
Douds,  213  Pa.   221.   62  A.  828. 

58.  Peterson  v.  Hicks  [Wash.]  86  P.  634. 
Where  one  orally  agrees  to  advance  the  pur- 
chase money  for  another  to  take  title  in 
himself  for  security  and  to  execute  a  bond 
for  a  deed,  and  title  is  so  taken,  but  he  re- 
pudiates the  agreement,  a  constructive  trust 
results.     Id. 

59.  A  contemporaneous  parol  agreement 
with  the  execution  and  delivery  of  a  deed 
absolute  on  its  face,  to  hold  the  property 
in  trust  for  the  grantor,  is  not  within  the 
statute  of  frauds.  Insurance  Co.  v.  Walle.- 
[Tenn.j    95    S.    W.    811.  - 

60.  An  oral  agreement  to  take  a  convey- 
ance of  land  and  hold  it  as  security  for  in- 
debtedness is  not  contrary  to  the  statute  of 
frauds  and  may  be  specifically  enforced, 
where   the   specific   thing  contracted   for   and 


not  the  pecuniary  compensation  is  the  re- 
dress practically  required.  It  is  of  no  im- 
portance that  the  loan  is  made  wholly  on 
the  security  and  without  any  personal  obli- 
gation on  the  part  of  tlie  borrower,  nor  does 
it  make  any  difference  that  the  party  taking 
the  conveyance  received  it  from  a  third  per- 
son, if  the  equitable  title  was  in  the  prom- 
isee. Grout  V.  Stewart,  96  Minn.  230,  104  N. 
W.  966. 

61.  Rapley  v.  McKinney's  Estate  [Mich.] 
13   Det.   Leg.   N.   41,   107  N.  W.   101. 

63.     See  5  C.  L.  1553. 

63.  Ballantine  v.    Yung  Wing,   146   F.   621. 

64.  Borum  v.  Swift  &  Co.,  125  Ga.  198,  53 
S.  E.  608.  A  memorandum  for  the  sale  of 
coal  held  to  be  a  compliance  Tvith  the  stat-, 
ute.  Morrison  v.  Browne,  191  Mass.  65,  77 
N.  E.  527. 

65.  A  written  receipt  omitting  to  state 
the  purchase  price  is  insufficient.  Corbin  v. 
Durden  [Ga.]  55  S.  E.  30.  If  it  requires 
parol  evidence  to  supply  the  omissions,  is 
insufl!icient  to  take  the  case  without  the 
statute.  An  oral  sale  of  stocks  is  not  taken 
out  of  the  statute  by  a  subsequent  letter 
which  does  not  identify  the  stocks  or  state 
the  prices  or  manner  of  payment.  High- 
tower  V.   Ansley    [Ga.]    54   S.   E.    939. 

66.  A  resolution  passed  by  the  legislative 
body  of  a  municipal  corporation  authorizing 
its  officers  to  enter  into  a  contract  with 
another  city  for  a  water  supply,  not  signed 
by  it  or  any  officer  and  not  communicated 
to  the  other  city,  cannot  constitute  a  part 
of  the  memorandum  required  by  the  statute 
of  frauds.  Jersey  City  v.  Harrison,  72  N.  J. 
Law,   185,   62  A.   765. 

67.  Dennis  Simmons  Lumber  Co.  v.  Corey, 
140  N.  C.  462,  53  S.  E.  300.  The  fact  that  a 
written  contract  for  the  sale  of  land  is  not 
signed  by  the  purchaser  does  not  invalid;ite 
it  as  against  the  seller.  Caren  v.  Liebovitz, 
99  N.  Y.  S.  952.  A  copy  of  a  resolution 
passed  by  the  board  of  directors  of  a  cor- 
poration, in  favor  of  the  sale  of  land  owned 
by  it,  describing  the  land  and  the  price  and 
the  purchaser  and  signed  by  the  president  of 
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and  accepted  by  the  other.^'  The  party  seeking  to  enforce  it  must  show  that  he  as- 
sented to  its  terms."^  Signature  by  the  suing  party  only  will  not  suffice^**  It  must 
either  name  the  parties  or  describe  them  in  such  a  way  that  they  can  be  identified,"^ 
and  express  the  consideration.'-  A  contract  of  sale  of  real  estate  in  Indiana  need  not 
state  the  consideration  to  satisfy  the  statute  of  frauds/'  hence  an  exchange  which 
contains  no  provision  as  to  payment  of  difference  is  good.'*  The  writing  need  not 
contain  all  collateral  agreements.'"  It  may  consist  of  several  papers,  provided  the 
f)ne  signed  by  the  party  charged  refers  to  the  others  so  as  to  enable  the  court  to 
gather  the  terms  of  the  contract  from  all  of  them. '^^  It  is  sulFicient  if  it  describes  the 
land  so  that  it  can  be  identified  by  extrinsic  evidence."'  In  some  jurisdictions  where 
the  contract  or  memorandum  is  executed  by  an  agent,  his  authority  to  act  must  be 
in  writing.'^*'  while  in  others  an  oral  authorization  is  sufficient.'^^     In  some  jurisdic- 


the  corporation,  is  a  sufficient  written  mem- 
orandum to  comply  with  the  requirements 
ul"  the  statute  of  frauds.  Western  Timber 
Co.  V.  Kalama  River  Lumber  Co..  42  Wash. 
f)20.  85  P.  338.  The  mere  receipt  of  a  coun- 
ter proposition  by  one  who  in  writing  has 
made  an  offer  to  sell  land  does  not  create 
a  contract  in  writing  binding-  on  the  party 
receiving-  the  counter  proposition.  Kauf- 
mann  v.  Burton  [Mich.]  13  Det.  Leg.  N.  371, 
108  N.  W.  349. 

6S.  The  execution  of  a  deed  and  a  letter 
informing-  the  vendees  that  it  had  been 
deposited  in  a  bank  for  delivery  to  them 
upon  payment  of  the  purchase  price  does 
not  satisfy  Okl.  Laws  1897,  chap.  8.  §  4, 
providing  that  no  contract  relating  to  real 
estate  "shall  be  valid  until  reduced  to  -writ- 
ing and  subscribed  by  the  parties  thereto," 
especially  where  the  vendees  refused  to  ac- 
cept it  until  a  fuller  and  more  undisp-ated 
possession  could  be  given.  Halsell  v.  Ren- 
frow.   202  U.   S.  287.  50  Law.  Kd. . 

65>.  Borum  v.  Swift  &  Co.,  125  Ga.  198,  53 
S.  E.   608. 

70.  A  written  instrument  for  the  con- 
veyance of  lands  signed  by  the  vendor  only 
is  within  the  statute  of  frauds  when  sought 
to  be  enforced  against  the  vendee.  Rev.  St. 
1903,  §  995.  providing  that  "no  action  shall 
be  brought  to  charge  any  person  upon  any 
contract  for  the  sale  of  land  *  *  *  un- 
less such  contract  *  *  *  shall  be  in 
writing  and  signed  by  the  party  to  be 
charged  therewith,  etc.,"  requires  an  in- 
strument signed  by  the  party  sought  to  be 
held.     Kingsbury  v.   Cornelison,   122   111.   App. 


495. 

71. 
227. 

72. 

S.  W 


Frahm    v.    Metcalf    [Xeb.]     106    N.    W. 


Hain  v.  Burton,  118  Mo.  App.  577.  94 
589.  Where  the  language  of  an  instru- 
ment is  such  as  to  warrant  the  inference 
that  the  consideration  rests  on  mutual 
promises,  the  writing  satisfies  all  the.  re- 
((uirements  of  the  statute  of  frauds.  Bow- 
ers V.  Ocean  Ace.  &  Guarantee  Corp..  110 
App.  Div.  691.  97  N.  Y.  S.  485.  A  writing  as 
follows:  "Washington,  T>.  C,  Oct.  6.  1904. 
Rec'd  of  Chas.  E.  Tribby  fifty  dollars  in  part 
payment  for  lot  No.  115.  sq.  1242.  to  be  con- 
veyed to  him  by  us  in  fee  ($5,300)  simple 
on  Oct.  8,  1904."  signed  by  the  vendees,  held 
sufficient  to  satisfy  §  1117,  D.  C.  Code  [31 
Stat,  at  L.  1367,  chap.  854],  although  it  does 
not  state  whether  the  consideration  is  to  be 
paid    in    cash    or   by    the   assumption    of   cer- 


tain    trusts     on    the    property.       Johnson    v. 
Tribby,   27   App.   D.  C.   281. 

73.  Howard  v.  Adkins   [Ind.]   78  N.  E.   665. 

74.  Contract  -was  sufficient  as  the  parlies 
contemplated  that  the  value  of  the  mer- 
chandise to  be  exchanged  would  equal  or 
exceed  the  value  of  the  farm,  and  the  ex- 
cess if  any  was  to  be  paid  for  in  cash. 
Howard  v.   Adkins    [Ind.]    78   N.   E.    665. 

75.  A  -written  contract  between  plain- 
tiffs and  defendant  for  the  purchase  of  land, 
each  to  furnish  certain  portion  of  the  money 
and  to  take  title  in  the  same  proportion, 
satisfies  the  statute  of  frauds,  though  when 
it  came  to  taking  title  defendant  under  a 
parol  agreement  advanced  plaintiff's  share 
of  the  money  and  took  title  to  their  share 
of  the  property  as  security.  Holliday  v. 
Perry   [Ind.  App.]    78  N.  E.  877. 

76.  Hain  v.  Burton,  118  Mo.  App.  577.  94 
S.  W.  589;  Borum  v.  Swift  &  Co.,  125  Ga.  198. 
53  S.  E.  608;  Levin  v.  Dietz.  48  Misc.  593,  96 
N.  Y.  S.  468.  The  contract  for  the  sale  of 
land  may  consist  wholly  of  letters  and  tele- 
grams, if  they  are  connected  by  reference, 
express  or  implied,  so  as  to  show  on  their 
face  that  they  all  relate  to  the  same  sub- 
.iect-matter.  Welsh  v.  Brainerd,  95  Minn. 
234,  103  N.  W.  1031.  '  Correspondence  be- 
tween the  parties  held  insufficient  to  sat- 
isfy the  statute  of  frauds.  Dillard  v.  San- 
ders  [Tex.  Civ.   App.]    97  S.  W.   108. 

Tru.st.s  in  real  estaie:  Writings  held  not 
to  be  a  sufficient  memorandum  within  tlie 
statute  of  frauds  requiring  "tr-jsts"  in  real 
estate  to  be  in  writing.  Kennedy  v.  Bates 
[C.  C.  A.]   142  F.   51. 

77.  Daniels  v.  Rogers,  108  App.  Div.  33S. 
96  N.  Y.  S.  642;  Bowers  v.  Ocean  Ace.  & 
Guarantee  Corp..  110  App.  Div.  691,  97  N.  Y. 
S.  485:  Hain  v.  Burton.  118  Mo.  App.  577.  94 
S.  W.  589.  Must  be  completed  by  parol 
evidence  without  contradiction  or  the  in- 
troduction of  a  ne-w  description.  Howard  v. 
Adkins  [Ind.]  78  N.  E.  665.  It  is  not  neces- 
sary that  the  description  should  contain  the 
name  of  the  county  and  state  where  it  is 
situate.  Crotty  v.  Effler  [W'.  Va.j  54  S.  E. 
345.  An  incumbrance  on  a  devisees  undi- 
vided interest  describing  It  as  all  his  in- 
terest in  Godfrey  Stiltz's  estate  is  a  suffi- 
cient description  to  satisfy  the  statute  of 
frauds.  Thompson's  Ex'rs  v.  Sliltz  [Ky.] 
96   S.  yv.  884. 

78.  Frahm  v.  Metcalf  [Neb.]  106  N.  W. 
227.  Where  an  agent  for  the  sale  of  real 
estate     pursuant    to    written    authority     ex- 
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tious  an  auctioneer  has  authority  to  sign  the  name  of  both  the  vendor  and  pur- 
chaser.*** 

Lettei-s  if  the}-  constitute  a  contract  may  show  an  employm<?nt  of  a  real  estate 
broker.®^ 

To  answer  for  the  debt  of  atwtlier  or  to  indcjunify  or  insure.^' — A  writing  re- 
lied on  to  satisfy  the  statute  must  be  definite  and  certain  in  its  terms,^^  and  must 
either  itself  or  in  connection  with  other  writings  identify  the  debt  which  is  the  sub- 
ject of  the  promise  without  the  aid  of  parol  evidence.**  A  contract  of  insurance 
required  in  Georgia  to  be  signed  suffices  if  the  insurer's  name  placed  there  with 
signatory  intent  appears  in  the  body  of  the  policy,*^  or  on  a  permit  attached  to  and 
part  of  the  policy. ®® 

(§  10)  B.  Delivery  and  acceptance.^'' — An  oral  contract  for  the  sale  of  goods, 
in  an  amount  which  is  within  the  statute,  may  be  taken  out  of  its  operation  by  a  de- 
livery by  the  seller  and  acceptance  by  the  purchaser.^^  A  delivery  to  a  carrier  for 
transportation  to  the  purchaser  is  not  such  delivery  and  acceptance  *as  takes  the  con- 
tract out  of  the  statute.-"  If  the  buyer  exercises  absolute  dominion  over  the  prop- 
ert}',  there  is  such  delivery  and  acceptance  as  will  take  the  contract  out  of  the  stat- 


ecutes  a  contract  In  behalf  of  his  principal, 
which  gi,-es  the  name  of  the  purchaser  and 
identifies  him.  the  contract  is  valid  and  en- 
forceable, though  the  written  authority  to 
the  agent  did  not  refer  to  the  purchaser  by 
name  but  merely  authorized  a  sale  to  any 
person  of  the  land  described  at  the  price 
named.  Stuart  v.  Mattern.  141  Mich.  6S6,  12 
Det.  Leg.  N.   616,   105  N.   W.   35. 

79.  Hopper  v.  McAllum  [Miss.]  40  So.  2. 
Under  a  statute  requiring  a  writing  signed 
by  the  party  to  be  charged  or  his  authorized 
agent,  it  is  not  necessary  that  an  agent's 
authority  to  make  an  executory  contract  of 
sale  of  land  be  in  writing  (Wliitworth  v. 
Pool  [Ky.]  96  S.  W.  880),  nor  is  it  necessary 
that  the  agent  indicate  in  writing  that  the 
principal's  name  was  signed  by  her  as  agent 
(Id.).  Tender  of  a  dee«a  by  the  husband 
pursuant  to  a  contract  for  sale  of  land 
signed  by  the  wife  as  his  agent,  together 
with  other  evidence,  held  sufficient  to  show^ 
that  the  wife  was  an  authorized  agent 
•vvithin  the  statute.  Id.  In  Georgia  the 
authority  to  make  a  memorandum  required 
to  be  in  writing  by  the  statute  of  frauds 
may  be  by  parol.  Civ.  Code  1895.  §  3002, 
held  not  to  require  the  authority  of  an 
agent  to  sell  land  to  be  in  writing.  Bran- 
don V.  Pritchett  [Ga.]  55  S.  E.  241.  And 
hence  a  parol  ratification  of  a  contract  of 
sale  by  one  without  authority  to  sell  is  suf- 
ficient, provided  such  person  signed  a  suffi- 
cient memorandum  which  showed  on  its 
face  that  it  was  executed  in  behalf  of  the 
owner.      Id. 

SO.  TS'here  no  memorandum  is  made  by 
the  mortgagor  or  the  auctioneer  at  a  mort- 
gage foreclosure  sale,  the  purchaser  cannot 
enforce  the  sale  to  him.  If  the  auctioneer 
places  the  purchaser's  name  and  the  amount 
bid  on  the  printed  advertisement,  both  par- 
ties are  bound.  Dickerson  v.  Simmons  [N. 
C.\  53  S.  E.  850.  An  auctioneer  employed 
to  sell  land  has  no  authority  to  sign  a 
memorandum  of  sale  containing-  terms  other 
than  tliose  actually  the  basis  of  the  sale. 
A  memorandum  not  in  accord  witli  the 
actual  sale  is  "not  signed  by  the  party 
cliarged  or  some  one  thereunto  by  him  law- 


fully   authorized."     Kellv    v.    Holbrook,    191 
Mass.   565.   77  N.   E.   1037." 

81.  See  ante,  S   6. 

82,  83.  A  written  agreement  to  answer 
for  the  debt,  default,  or  doings  of  another 
"must  be  stated  with  reasonable  certainty 
so  that  it  can  be  understood  from  the  writ- 
ing itself  without  having  recourse  to  parol 
proof.  It  cannot  be  partly  in  writing  and 
partly  parol  Commonwealth  Bank  v.  Kirk- 
land,  102  Md.  662.  62  A.  799.  A  letter  held 
too  uncertain  and  indefinite  to  constitute  a 
valid  promise  to  answer  for  the  debt  of 
another.  Craft  v.  Lott  [Miss.]  40  So.  426. 
A  written  guaranty  of  the  debt  of  another 
held  to  constitute  a  compliance  with  Code 
1896.  §  2152.  subd.  3.  Marx  v.  Elv  [Ala.] 
41   So.    411. 

84.  Pearce  &  Co.  v.  Stone  Tobacco  Co., 
125   Ga.  444,  54  S.   E.   103. 

S.^,  Sy.      Delaware   Ins.   Co.   v.   Pennsylvania 
Fire  Ins.  Co.    [Ga.]   55  S.  B.   330. 
87.     See   5  C.  K   155  4. 

85.  Orr  v.  Hall  [Neb.]  106  N.  W.  656; 
Federal  Iron  &  Brass  Bed  Co.  v.  Hock.  42 
Wash.  668,  85  P.  418;  Brockman  Commission 
&  Cold  Storage  Co.  v.  Pound  [Ark.]  91  S. 
"V\*.  183.  Evidence  held  to  shovvr  a  delivery 
and  acceptance  of  cattle  so  as  to  take  the 
oral  contract  for  their  purchase  out  of  the 
statute  of  frauds.  Bennett  v.  Thuet  [Minn.] 
108   N.   W.   1. 

89.  Direction  by  a  seller  to  a  railroad 
company  to  deliver  a  car  of  coal  owned  by 
the  seller  to  one  who  had  purchased  it  by  a 
parol  contract  is  not  a  delivery  to  and  ac- 
ceptance by  the  purchaser  so  as  to  take  it 
out  of  the  statute  of  frauds,  precluding 
countermanding  of  order  by  purchaser.  A 
custom  to  do  business  In  such  -way  could 
not  overrule  the  statute  of  frauds.  Calvert 
V.  Schultz  [Mich.]  13  Det.  Leg.  N.  14.  106  N. 
W.  1123.  When  a  seller  loads  articles  ex- 
ceeding $50  in  value  on  cars  for  the  pur- 
chaser, but  forbids  the  carrier  to  deliver 
the  goods  to  the  buyer  until  they  are  paid 
for.  there  is  not  such  completed  delivery 
to  the  purchaser  as  will  take  the  contract 
out  of  the  statute  of  frauds.  Scully  v.  Smith. 
110  App.  Div.   88,   96  N.  Y.  S.  998. 
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nte,  thongh  ilie  seller  retain  possession  as  bailee  of  the  purchaser.  If,  however,  by 
the  terms  of  the  sale  the  buyer's  right  to  possession  is  restricted,  the  contract  is  void.^" 
A  delivery  and  acceptance  of  a  part  of  the  goods  takes  the  entire  parol  contract  out 
of  the  statute.^^  Wliile  the  delivery  and  acceptance  of  goods  must  be  under  the 
parol  contract,  it  is  not  necessary  that  there  be  an  express  reference  thereto  in  or- 
der to  take  it  out  of  the  statute.^- 

(§10)  C.  Part  payment  and  earnest  money. ^^ — Part  payment  of  the  purchase 
price  of  goods  purchased  under  a  parol  contract,  otherwise  within  the  statute,  takes 
the  contract  out  from  its  operation,^*  but  mere  payment  of  a  part  or  all  of  the 
purchase  price  does  not  so  operate  as  to  an  oral  contract  for  the  sale  of  land,"^  though 
equities  may  arise  therefrom.^'' 

(§10)  D.  Part  performance.'^'  Contracts  for  the  sale  of  land. — In  some 
jurisdictions  a  part  performance  of  an  oral  contract  for  the  sale  of  land  will  take  it 
out  of  the  operation  of  the  statute,"^  or  at  least  will  raise  up  equities  to  specific  per- 
formance liens  or  constructive  trusts,''^  while  in  others  it  does  not.^  Nothing  is  to 
be  considered  a  part  performance  which  does  not  put  the  party  performing  in  a  situ- 
ation which  is  a  fraud  on  him,  unless  the  agreement  is  fully  performed.-     One  re- 


90.  Oral  sale  of  steer,  seller  retainingr 
possession  for  exhibition  purpose,  within 
statute,  the  owner  advertised  he  had  pur- 
chased steer.  Sotham  v.  Weber,  116  Mo. 
App.  104,  92  S.  W.  181.  Where  goods  sold 
were  consigned  to  a  third  person  who  in- 
quired of  the  purchaser  about  delivery  and 
was  told  that  the  purchaser  would  do  his 
own  hauling,  and  upon  arrival  gave  notice 
to  him,  but  the  goods  were  destroyed  be- 
fore they  were  removed,  held  that  there  was 
no  delivery  and  acceptance  to  take  the  sale 
from  under  the  statute  of  frauds.  Eichberg 
V.  Benedict  Paper  Co.  [Mo.  App.]  95  S.  W. 
963. 

01.  Walnut  Ttidge  Mercantile  Co.  v.  Cohn 
[Ark.]    96  S.  "W.   413. 

02*  Delivery  and  acceptance  under  Kir- 
by's  Dig.  §  3656.  Walnut  Ridge  Mercantile 
Co.  V.   Cohn    [Ark.]    96   S.   W.   413. 

93.  See  5  C.  L.  1555. 

94.  Orr  v.  Hall  [Neb.]  106  N.  W.  656. 
Under  Code  Civil  Proc.  §  3276,  and  Civ.  Code 
§§  2185,  2340,  an  oral  contract  for  the  sale  of 
goods  is  valid  where  a  part  of  the  purchase 
price  is  paid,  hence  authority  to  an  agent  to 
sell,  but  requiring  him  to  exact  part  pay- 
ment in  cash,  is  not  within  purview  of  stat- 
ute requiring  that  authority  to  agent  to 
enter  into  3.  contract  required  by  law  to  be 
In  writing  must  be  in  writing.  Case  v. 
Kramer  [Mont.]   85  P.  878. 

JW.  Scheuer  v.  Cochem,  126  Wis.  209,  105 
N.  W.  573. 

96.  See  post,  §  lOD,  also  Trusts,  6  C.  L. 
1736;    Specific   Performance,    6   C.   L.    1498. 

97.  See  5  C.  L.  1555,  n.  6  et  seq.  See, 
al«o.   Specific  Performance,    6   C.   L.   1498. 

95.  Fleming  v.  Baker  [Idaho]  85  P.  1092. 
A  parol  modification  of  a  written  contract 
for  the  cultivation  of  a  farm,  acted  on  by 
the  parties,  and  a  crop  of  grain  raised  there- 
under, is  not  void  under  the  statute  of  frauds. 
Part  performance  takes  it  out  of  the  oper- 
ation of  tlie  statute.  Denison  v.  Sawyer,  95 
Minn.  417,  104  N.  W.  305.  TV'here  pursuant 
to  an  oral  agreement  to  devise  lands  in  con- 
sideration of  the  promisee  caring  for  the 
promisor  during  his  life  the  promisee  per- 
forms   his    part    of    the    agreement,    there    is 


such  part  performance  as  takes  the  contract 
out  of.  the  statute  of  frauds.  Soper  v.  Gal- 
loway, 129  Iowa,  145,  105  N.  W.  399.  Where 
one  deeds  laad  to  another  in  consideration 
of  the  latter's  oral  promise  to  maintain  tlie 
grantor,  the  conveyance  and  furnisliing  of 
maintenance  by  the  grantee  to  tlie  grantor 
is  such  part  performance  of  the  contract  as 
takes  it  oiit  of  the  statute  of  frauds.  Norris 
V.  Lilly,  147  Cal.   754,  82  P.  425. 

99.  See.  also.  Specific  Performance,  6  C. 
Lu  1498;  Trusts,  6  C.  L..  1736;  Liens,  6  C.  L. 
451.  A  verbal  agreement  to  convey  land  if 
part  performed  may  be  enforced  in  equity. 
Price  v.  Lloyd   [Utah]   86  P.   767. 

1.  Rhea  v.  Craig  [N.  C]  54  S.  E.  408.  In 
North  Carolina  a  parol  partition  of  land 
followed  by  possession  for  a  less  period  than 
that  required  for  the  acquiring  of  title  by 
adverse  possession  is  ineffectual,  since  such 
parol  partition  agreement  is  w^ithin  the  stat- 
ute of  frauds,  but  exclusive  possession  of 
the  allotted  shares  pursuant  to  the  oral  par- 
tition for  the  period  of  limitation  gives  title 
by  adverse  possession.  Id.  In  Tennessee 
part  performance  of  an  oral  contract  for 
the  sale  and  conveyance  of  land  will  not 
take  the  contract  out  of  the  operation  of 
the  statute;  thus  one  seeking  specific  per- 
formance of  an  oral  contract  to  devise  land 
wlio  shows  that  he  quit  a  lucrative  employ- 
ment and  rendered  services  in  reliance  on 
the  promise  is  not  entitled  to  the  relief. 
Goodloe  V.  Goodloe  [Tenn.]  92  S.  W.  767. 
Under  Ky.  St.  1903.  §  470,  an  oral  contract 
of  sale  of  real  estate  cannot  be  specifically 
enforced,  though  fully  performed  by  com- 
plainant. Lucas  V.  McGuire  [Ky.]  96  S.  W. 
867. 

3.  Jones  V.  Patrick,  140  F.  403.  V\"here  a 
contract  within  the  statute  has  been  so  far 
performed  as  to  render  it  a  fraud  upon  one 
for  the  other  to  repudiate  it,  the  statute 
will  not  prevent  its  enforcement.  McLeod 
V.  Hendry  [Ga.j  54  S.  E.  949.  There  can  be 
no  part  performance  sufficient  to  justify  a 
specific  performance  of  an  oral  contract  to 
convey  land  where  all  such  acts  were  dis- 
puted by  a  tenant  in  possession.  Halsell  v. 
Renfrew,    202    U.    S.    287,    50    Law.    Ed.    • . 
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h'ing  on  a  part  performance  must  prove  tlie  oral  contract  and  its  terms  and  his  per- 
formance thereof  by  clear  and  convincing  evidence.^  A  contract  for  the  perform- 
ance of  services,  a  part  of  the  agreed  value  thereof  to  be  credited  on  the  purchase 
price  of  real  estate  thereafter  to  be  convej-ed,  although  for  the  sale  of  real  estate  and 
not  in  writing,  furnishes  a  basis  for  the  value  of  the  services  rendered,  provided  the 
jiarty  agreeing  to  perform  the  work  did  not  abandon  it  or  fail  to  go  forward  with  it 
through  his  own  fault.*  In  most  jurisdictions  surrender  of  possession  to  the  pur- 
chaser and  payment  by  him  of  a  part  or  all  of  the  purchase  price,^  or  possession  and 
maldng  of  valuable  improvements,'^  and  in  Arkansas  possession  alone  if  taken  pur- 
suant to  the  contract,'^  will  take  an  oral  contract  in  regard  to  land  out  of  the  opera- 
tion of  the  statute.  To  constitute  one  of  the  elements  of  part  performance  which 
will  take  the  oral  contract  out  of  the  operation  of  the  statute,  the  possession  of  the 
purchaser  must  be  clearly  shown  to  refer  to  and  result  from  the  contract  of  pur- 
chase.^ Continuance  in  possession  by  one  in  possession  at  the  time  the  contract  is 
entered  into,^  either  as  tenant  in  common^°  or  lessee,"  is  insufficient.     Where  a  con- 


Vi^here  one  having'  a  vendor's  lien  agrees 
with  a  prospective  buyer  to  release  the  same 
if  he  will  buy,  which  he  does,  paying  the 
price  to  his  insolvent  vendor,  equity  will 
enforce  the  agreement  to  release  though  it 
be  within  the  statute  of  frauds.  McKinley 
V.  Wilson    [Tex.  Civ.   App.]    96  S.  W.   112. 

3.  Evidence  held  not  to  comply  with 
above  rule.  Russell  v.  Sharp,  192  Mo.  270, 
91  S.  W.  134. 

4.  Murphy  v.  Adams,  8  Ohio  C.  C.  (N.  S.) 
5S3. 

5.  Scheuer  v.  Cochem,  126  Wis.  209,  103 
N.  W.  573.  The  vendee  in  possession  can 
maintain  an  action  to  quiet  title  against  a 
purchaser  with  notice.  Morrisson  v.  Gosnell 
[Neb.]  107  N.  W.  753.  Where  the  owner 
orally  agrees  to  convey  an  interest  in  land 
to  another  on  condition  that  such  other  shall 
do  certain  things,  and  the  latter  performs 
his  part  of  the  agreement,  such  performance 
by  him  togetlier  with  possession  of  the  in- 
terest agreed  to  be  conveyed  constitutes 
such  part  performance  as  entitles  the  prom- 
isee to  specific  performance.  Churchill  v. 
Russell,  1-18  Cal.  1,  82  P.  440.  Where  a  ten- 
ant in  possession  makes  an  oral  agreement 
"for  a  written  agreement"  of  sale  and  pur- 
chase, such  agreement  does  not  change  his 
status  into  a  possession  under  a  parol  agree- 
ment of  sale  so  as  to  constitut^e  part  per- 
formance. Nesbitt  V.  Tarbrake,  30  Pa.  Super. 
Ct.  460.  Part  payment  of  the  purchase  price 
is  not  a  part  performance  sufficient  to'  take 
a  parol  contract  of  sale  out  of  the  statute. 
Corbin  v.   Durden   [Ga.]    55  S.  E.   30. 

6.  Phillips  V.  Jones  [Ark.]  95  S.  W.  164. 
Where  a  person  promises  to  convey  land  to 
another  on  condition  tliat  the  latter  will  do 
certain  things  and  he  does  them  and  takes 
possession  of  the  land  and  expends  money 
in  the  improvement  thereof,  managing  and 
controlling  it  as  his  own,  there  is  such  part 
performance  as  takes  it  out  of  the  statute 
of  frauds.  White  v.  Poole,  73  N.  H.  403,  62 
A.  494.  Where  one  orally  agrees  to  advance 
the  purchase  price  of  land  for  another,  to 
take  title  in  himself  and  to  execute  a  bond 
for  a  deed  on  repayment,  and  the  agreement 
is  so  far  carried  out  that  the  money  is  paid, 
title  taken,  and  the  purchaser  goes  into  pos- 
session and  makes  improvements,  there  is 
a  sufficient   part  performance  to   take  It  out 


of  the  statute  of  frauds.  Peterson  v.  Hicks 
[Wash.]  86  P.  634.  A  lessee  in  possession 
under  a  written  lease  made  an  oral  lease 
within  the  statute  for  another  term,  and  re- 
lying on  the  oral  lease,  declined  another 
building  and  made  $400  worth  of  improve- 
ments. Landlord  repudiated  the  oral  lease 
before  the  expiration  of  the  written  one. 
Held  that  the  case  was  not  taken  out  of  flie 
statute  as  there  was  no  possession  referable 
to  the  oral  lease  and  the  improvements  were 
too  inconsequential.  Lechenger  v.  Mer- 
chants' Nat.  Bank  [Tex.  Civ.  App.]  96  S.  W. 
638.  Where  it  is  orally  agreed  that  one 
shall  advance  the  purchase  price  yet  due  on 
a  farm,  take  title  as  security,  and  deed  it 
to  the  purchaser  upon  being  reimbursed, 
and  the  purchaser  takes  possession  and 
clears  a  portion  and  the  land  increases  in 
va.lue,  there  is  such  part  performance  as  will 
take  it  out  of  the  statute.  McLeod  v.  Henry 
[Ga.]   54  S.  E.  949. 

7.  Phillips  V.  Jones  [Ark.]  95  S.  W.  164. 
An  oral  agreement  for  the  partition  of  land, 
by  cotenants  followed  by  exclusive  posses- 
sion by  each  of  their  respective  allotments, 
and  the  execution  by  one  to  the  other  of  a 
deed  to  the  latter's  moiety,  is  binding  on 
the  parties  and  enforceable  in  equity.  Sea- 
well  V.  Young   [Ark.]   91  S.  W.  544. 

8.  Steger  v.  Kosch  [Neb.]  108  N.  W.  165. 
Acts  not  done  pursuant  to  the  contract  but 
which  might  well  have  been  done  in  any 
event  will  not  take  the  contract  out  of  the 
statute.  Burckhardt  v.  Greene,  7  Ohio  C. 
C.  (N.  S.)  515.  Acts  done  prior  to  a  verbal 
agreement  to  convey  land  are  never  a  part 
performance  upon  which  to  decree  specific 
performance.  Price  v.  Lloyd  [Utah]  86  P. 
767. 

9.  Phillips  V.  Jones  [Ark.]  95  S.  W.  164. 
Continuance  in  possession  by  one  in  posses- 
sion at  the  time  of  entering  into  an  oral 
agr'eement  for  the  sale  of  land,  and  payment 
of  a  part  of  the  purchase  price,  is  not  such 
part  performance  as  will  take  the  contract 
without  the  statute  of  frauds.  Pence  v.  Life, 
104  Va.   518.   52  S.  E.   257. 

10.  O'Brien  v.  Knotts,  165  Ind.  308,  75  N. 
E.  594.  But  where  a  tenant  in  common 
takes  actual  and  absolute  possession  of  every 
part  of  a  tract  of  land  under  a  parol  agree- 
ment   for    its   purcliase,   and    pays    all    of   the 
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tract  for  the  sale  of  several  tracts  of  land  is  an  entire  contract  and  indivisible,  the 
raking  of  possession  of  one  of  the  tracts  by  the  purchaser,  the  other  elements  being 
present,  is  part  performance  as  to  all.^- 

Parol  gifts  of  land. — Equity  protects  a  parol  gift  of  land  equally  with  a  parol 
agreement  to  sell  it,  if  accompanied  by  possession  and  the  donee,  induced  by  the 
promises  to  gi\Q  it,  has  made  valuable  improvements  on  the  land.^^  The  improve- 
ments must  be  of  substantial  value.  Improvements  of  slight  or  insignificant  value 
are  insufficient.^*  The  possession  must  be  with  the  consent  or  acquiescence  of  the 
dono^.^^  Mere  remaining  in  possession  and  exercising  ownership  on  the  premises 
is  insufficient.^®  The  parol  gift  or  agreement  to  convey  land  must  be  shown  by 
definite,  unequivocal  evidence. ^^ 

Contracts  not  performahJe  within  a  year. — Such  performance  that  nonenforce- 
ment  will  aid  fraud  is  necessary,^®  Where  a  lessee  under  an  oral  lease  for  a  term  ex- 
ceeding one  year  goes  into  possession  and  makes  valuable  improvements,  there  is  such 
part  performance  as  will  take  the  contract  out  of  the  operation  of  the  statute.^^ 
One  seeking  to  hold  possession  under  such  circumstances  must  show'  that  the  im- 
provements enhance  the  rental  value  of  the  premises.-"  Mere  taking  of  possession 
by  the  lessee  under  an  oral  lease  for  more  than  a  year  does  not  take  it  out  of  the 
statute,  but  it  will  be  deemed  a  letting  for  a  period  equal  to  the  intervals  for  the 
payment  of  rent  fixed  by  the  agreement.-^  In  some  jurisdictions,  where  by  the 
terms  of  a  verbal  contract  the  acts  to  be  done  by  one  of  the  parties  can  by  its  terms 
be  performed  in  a  year,  and  he  does  perform  within  such  time,  it  is  enforcealjle 
against  the  other  party,  though  by  the  terms  of  the  contract  the  acts  by  him  to  be 
performed  are  not  perforniable   within  a  year.-^ 


purchase  price  and  makes  valuable  improve- 
ments, there  is  such  performance  as  takes 
the   contract  out  of  the   statute.     Id. 

11.     Steger  v.  Kosch    [Neb.]    108  N.   W.   165. 

12^     Tillis  v.  Folmar  [Ala.]  39  So.  913. 

13.  Merriman  v.  Merriman  [Neb.]  106  N. 
W.  174;  Karren  v.  Rainey  [Utah]  S3  P.  333. 
To  take  a  parol  gift  of  land  out  of  the  stat- 
ute, the  donee  must  not  only  enter  into  pos- 
session of  the  premises  but  also  make  im- 
provements thereon,  or  perform  such  other 
acts  with  reference  thereto  as  would  make 
it  inequitable  not  to  enforce  the  gift.  Snow 
V.    Snow    [Minn.]    108    N.    W.    295. 

14.  ^Wallis  v.  Turner  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  92,  95  S.  W.  61.  The  making 
of  valuable  improvements  or  doing  of  anal- 
ogous acts  by  a  donee  in  possession  render- 
ing nonenforcement  inequitable  is  essential 
to  the  enforcement  of  a  parol  gift  of  land. 
Price  V.  Lloyd  [Utah]   86  P.  767. 

15.  Wallis  V.  Turner  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  92.  95  S.  W.  61. 

16.  Snow  V.   Snow    [Minn.]    108   N.  W.    295. 

17.  Price  v.  Lloyd    [Utah]    86   P.   767. 

IS.  Specific  performance  of  a  verbal  agree, 
ment  will  be  enforced  on  the  ground  of  part 
performance  only  when  the  petitioner  has 
so  changed  his  position  by  the  acts  of  per- 
formance that  he  cannot  be  restored  to  his 
former  position,  and  the  situation  is  such 
that  to  permit  the  defendant  to  invoke  the 
statute  would  make  it  an  instrument  of 
fraud.  Quinn  v.  Stark  County  Tel.  Co.,  122 
111.  App.  133.  Specific  performance  of  a  parol 
contract  to  furnish  telephone  service  for  20 
years  will  not  be  enforced  on  the  ground  of 


part  performance  where  the  acts  of  perform- 
ance consist  of  labor  in  constructing  the  line 
and  a  money  contribution.      Id. 

19.  Harrell  v.  Sonnabend.  191  Mass.  310, 
77  N.  E.  764.  The  owner  of  premises  who 
has  orally  agreed  to  rent  them  to  another 
for  a  period  of  10  years  may  recede  from 
it  at  any  time  before  the  lessee  takes  pos- 
session, and  where  he  afterwards  recedes 
and  gives  an  oral  lease  for  a  less  time,  the 
fact  that  the  lessee  goes  into  possession 
and  makes  improvements  does  not  give  liim 
a  right  to  specific  performance  for  the  term 
first  named.  Czermak  v.  Wetzel,  100  N.  Y. 
S.    167. 

20.  VVatkins  v.  Balch,  41  Wash.  310,  83  P. 
321. 

21.  Monitor  V.  Thom  Van  Co.,  118  111.  App. 
293.  'Under  the  Washington  statute  an  oral 
lease  for  more  than  one  year,  wliere  possession 
has  been  taken  by  the  tenant,  is  not  void  in 
toto,  but  is  valid  for  a  term  equal  to  the 
intervals  during  wliicli  rent  is  to  be  paid,  if 
yearly  for  a  year,  if  monthly  for  a  month, 
terminable  at  the  expiration  of  any  of  sucli 
periods  by  the  giving  of  notice  as  required 
by  statute.  Watkins  v.  Baleh.  41  Wash.  310, 
8.3   P.   321. 

22.  City  of.  Tyler  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.]  14  Tex.  Ct.  Rep.  839,  91  S.  W.  1.  An 
oral  contract  to  cease  doing  business  in  a 
certain  place  and  not  to  again  engage  there- 
in at  said  place,  where  the  promisor  has  re- 
ceived the  consideration  for  such  promise,  is 
not  within  the  statute  as  to  contracts  not  to 
be  performed  in  a  year.  Wolverton  v.  Bruce 
[Ind.]  89  S.  W.  1018. 
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Contracts  for  sale  of  g.oods. — An  oral  sale  of. stocks  in  consideration  that  pur- 
chaser gives  up  a  lucrative  position  and  enters  the  employ  of  the  corporation,  which 
is  done,  is  taken  out  of  the  statute  by  part  performance.-" 

§  11.  Operation  and  effect  of  statute.-*— The  statute  has  no  application  to  a 
contract  which  has  been  fully  performed. -=  for  an  oral  contract  which  is  not  void 
but  merely  nonenforceable  is  not  afl'ected  by  the  statute  after  it  has  been  executed.^* 
Courts  are  not  justified  in  straining  the  terms  of  a  contract  so  as  to  bring  it  within 
the  statute  of  frauds,  nor  should  they  be  astute  to  discover  reasons  for  evading  it." 
The  statute  is  available  only  where  it  is  sought  to  base  rights  on  the  parol  contract.-" 
The  statute  cannot  be  invoked  as  the  basis  of  an  action,  but  is  available  only  as  a  de- 
fense-^ or  a  counter  defense.^^  Such  defense  is  a  personal  privilege,^^  wliich  may 
be  waived.^-  Heirs  and  privies  of  the  parties  to  the  contract  may  avail  themselves 
of  the  defense,^^'  but  strangers  to  the  contract  cannot.^*  Under  some  circumstances 
a  party  may  be  estopped  to  urge  the  statute  as  a  defense.^^  Collateral  liabilities 
are  not  avoided  by  the  nonenforceability  of  the  contract,'''^  thus  the  promise  to  pay 
for  land  which  has  been  conveyed  is  enforceable,  though  not  in  writing.""  One  who 
has  rendered  services  under  a  contract  within  the  statute  can  recover  therefor  on  a 
quantum  meruit,^^  unless  want  of  writing  avoids  the  contract,"^  and  one  who  under 


r.3.  Hig-htower  v.  Ansley  [Ga.]  54  S.  E. 
939.  Part  performance  is  not  defeated  by 
quitting'  before  tlie  end  of  his  term  of  em- 
ployment where  no7iperformance  is  waived 
by  a  subsequent  offer  to  carry  out  the  sale. 
Id. 

24.  See  5  C.  L.  1555. 

25.  M^elch  V.   Mann, 
98;    Jones    v.    Patrick, 


193  Mo.    304, 
140    F.    403. 


92   S.   W. 
An    oral 


contract,  superseding  or  modifying-  a  prior 
contract  in  writing,  as  required  by  the  stat- 
ute of  frauds,  will  be  upheld  if  executed. 
Lucas  V.  County  Recorder  of  Cass  County 
[Neb.]  106  N.  W.  217.  An  oral  agreement  to 
form  a  partnership  within  a  year,  the  co- 
partnership to  continue  for  several  years,  is 
not  within  the  statute  where  the  copartner- 
ship is  formed  within  the  year.  Thereafter 
each  partner  becomes  entitled  to  an  account- 
ing as  to  partnersliip  property.  Shropshire 
V.  Adams  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
540,  89  S.  W.  448.  See,  also,  ante  §  2,  as  to 
novation   of  debtors. 

26.  An  oral  agreement  made  in  considera- 
tion of  marriage  that  after  the  marriage 
takes  place  a  debt  due  from  one  to  the  other 
shall  be  regarded  as  paid  is  performed  when 
marriage  takes  place,  and  no  action  on  tlie 
debt  can  thereafter  be  maintained.  Weld  v. 
Weld,    71   Kan.    622,    81    P.    183. 

27.  Jones  v.  Patrick,  140  F.  403. 

28.  Not  where  suit  is  based  on  fraud. 
Lindley  v.  Kemp    [Ind.   App.]    76  N.    E.   798. 

2{>.  Mcllvane  v.  Big  Stony  Lumber  Co. 
[Va.]    54    S.    E.    473. 

30.  A  statute  providing  that  "no  action 
shall  be  brought,"  etc.,  is  equally  applicable 
where  the  oral  contract  is  attempted  to  bo 
set  up  as  an  affirmative  defense.  Interposi- 
tion of  an  oral  lease  as  a  defense  in  an  ac- 
tion for  possession.  Lechenger  v.  Mer- 
chants' Nat.  Bank  [Tex.  Civ.  App.]  96  S.  W. 
638. 

31.  Brinkerhoff  Zinc  Co.  v.  Bond,  192  Mo. 
567,  91  S.  W.  523. 

32.  St.  Anthony  &  D.  Elevator  Co.  v.  Cass 
County   [N.   D.]    106   N.   W.    41.     Where  in   an 


action  to  enforce  a  contract  as  modified  by  a 
parol  agreement  within  the  statute  of  frauds 
defendant's  answer  admits  a  part  of  the 
modification  and  does  not  plead  the  statute, 
the  modification  so  far  as  admitted  will  be 
enforced.  Modification  of  a  contract  binding 
defendant  to  execute  a  lease  to  plaintiff. 
Mausert  v.  Christian  Feigenspan  [N.  J.  Eq.] 
64    A.    801. 

33.  Sonnemann  v.  Mertz  [111.]  77  N.  E.  550. 

34.  Mcllvane  v.  Big  Stony  Lumber  Co. 
[Va.]  04  S.  E.  473;  Brinkerhoff  Zinc  Co.  v. 
Boyd,    192   Mo.    597,   91   S.   W.    523. 

3,"».  Thus  where  a  purchaser  under  a 
written  contract  for  the  sale  of  land  is  pro- 
ceeding to  raise  the  money  with  which  to 
pay  the  purchase  price  and  the  vendor  orally 
requests  an  extension  of  time  within  whicli 
to  convey  and  tlie  purchaser  consents,  the 
vendor  will  be  estopped  to  set  up  the  statute 
of  frauds  and  claim  purchaser  had  not  per- 
formed in  time  fixed  by  written  contract. 
Alston  •*.  Connell,   140  N.  C.  485.  53   S.   E.   292. 

36.  I'nder  the  Pennsylvania  statute  of 
frauds  and  perjuries,  an  action  may  be 
brought  to  recover  for  thebreach  of  a  parol 
contract  for  the  sale  of  land.  Stephens  v. 
Barnes.  30  Pa.  Super.  Ct.  127.  In  an  action 
by  a  principal  against  his  agent  for  miscon- 
duct, the  relation  may  he  shown  by  parol 
notwithstanding  he  was  employed  to  pur- 
chase real  estate.  Bought  and  sold  the 
property  on  his  own  account.  Mucke  v. 
Solomon    [Conn.]    64   A.    738. 

37.  Where  land  has  been  conveyed  to  a 
purchaser,  the  vendor  can  recover  an  un- 
paid portion  of  the  purchase  price,  though 
there  was  no  written  promise  by  the  pur- 
chaser to  pay,  as  in  such  case  the  statute  of 
fiauds  is  not  applicable.  Murray  v.  Schuldt 
[N.  J.  Law]  63  A.  904.  In  an  action  on 
notes  given  in  consideration  of  the  assign- 
ment of  a  leasehold  interest  in  land,  it  is  no 
defense  thereto  that  the  assignment  was 
oral  and  hence  within  the  statute  of  frauds. 
Wilkinson  v.  Sweet  [Tex.  Civ.  App.]  14  Tex. 
Ct.   Rep.   529,   93  S.  W.'  702. 
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an  oral  promise  of  a  conveyance  has  paid  the  promisor  money  therefor  can  recover 
the  money  so  paid,'*^  or  in  Kentucky  may  have  a  lien.*^  Parol  evidence  may  be 
given  of  the  situation  and  relation  of  the  parties  to  aid  a  written  contract  within 
the  statute  of  frauds.*^  The  consideration  of  a  contract  in  other  respects  within 
the  statute  of  frauds  may  be  proved  by  parol.*^  One  cannot  avail  himself  of  the 
statute  of  frauds  to  perpetrate  fraud  upon  the  other  contracting  party.**  A  stat- 
ute providing  that  a  written  contract  may  be  altered  only  bj'  a  contract  in  writing  or 
by- an  executed  oral  agreement  does  not  require  that  the  oral  agreement  be  executed 
at  the  time  of  its  inception.*^ 

§  12.  Pleading  and  proof. *'^ — When  the  sf:atute  of  frauds  attacks  the  remedy, 
the  lex  fori  governs,  and  is  a  rule  of  decision  in  the  Federal  courts.*^  In  most  jur- 
isdictions the  statute  is  regarded  as  establishing  a  rule  of  evidence  and  not  one  of 
pleading,*^  hence  the  complaint  need  not  allege  that  the  contract  is  in  writing.*^  It 
is  available  as  a  defense  under  a  general  denial.^"  If  it  affirmatively  appears  from 
the  complaint  that  the  contract  is  not  in  writing,  a  demurrer  will  lie.^^     To  be 


38.  One  who  pursuant  to  an  oral  agree- 
ment has  performed  work  for  another,  in 
consideration  of  the  other's  agreement  to 
let  him  occupy  and  use  certain  land  for  two 
years,  can  recover  the  reasonable  value  of 
his  services  wliere  defendant  refused  to  let 
him  occupy  the  land,  though  the  contract 
was  within  the  statute  of  frauds.  Gates  v. 
Davis   [Ky.]   89  S.  W.  490. 

39.  In  Nebraska,  services  as  a  real  estate 
broker,  rendered  for  the  owner  of  the  land 
without  a  written  contract,  cannot  be  re- 
covered for  as  such  on  a  quantum  meruit. 
Rodenbrock  v.  Gress   [Neb.]   104  N.  W.  758. 

40.  Where  one  person  furnishes  money  to 
another  with  which  to  pay  a  part  of  the  pur- 
chase price  of  land  under  an  oral  agreement 
by  the  latter  to  convey  a  portion  of  the  land 
to  the  former,  and  the  contract  cannot  be 
specifically  enforced  because  the  purchaser 
sets  up  the  statute  of  frauds,  equity  will  re- 
quire the  latter  to  repay  the  money  re- 
ceived.    Cross  V.   Iler    [Md.]    64   A.   33. 

41.  Wliere  purcliase  price  has  been  paid 
for  land  bought  under  an  oral  contract,  the 
purchaser  is  entitled  to  a  lien  upon  the  land 
for  the  money  paid  upon  the  refusal  of  the 
vendor  to  convey.  Lucas  v.  McGuire  [Ky.] 
96  S.   W.   867. 

42.  Howard  v.  Adkins   [Ind.]   78  N.  E.  665. 

43.  Alsterberg  v.  Bennett  [N.  D.]  106  N. 
W.  49. 

44.  Where  one  joint  purchaser  takes  en- 
tire title  in  his  own  name  to  secure  pay- 
ment for  advancements  made  for  the  copur- 
chasers,  agreeing  to  deed  over  their  share 
when  the  profits  satisfy  the  debt,  he  cannot 
assert  the  statute  to  defeat  an  accounting. 
Holliday   v.   Perry    [Ind.   App.]    78   N.    E.    877. 

4.').  Civ.  Code  §  1698  is  satisfied  if  the  pa- 
rol modification  is  subsequently  duly  carried 
out.     Oatman  v.  Eddy   [Cal.  App.]    87  P.  210. 

46.  See    5   C.  L,.   1556. 

47.  Ballantine  v.   Yung  Wing,   146   F.   621. 

45.  Where  a  complaint  alleges  a  contract 
in  writing,  the  defendant  need  not  deny  that 
it  was  in  writing,  to  avail  himself  of  the 
contention  that  it  was  not  and  hence  within 
the  statute.  Levin  v.  Dietz,  48  Misc.  593,  96 
N  Y  S  468.  Compare  Daniels  v.  Rogers, 
108  App.  Div.  338,  96  N.  Y.  S.  642.  The  stat- 
ute Of  frauds  prescribes  a  rule  of  procedure 


and    relates    to    the    remedy    (56    O.    S.    101). 
Barr  v.   Poor,   7  Ohio   C.   C.    (N.   S.)    333. 

49.  Wall  V.  Continental  Casualty  Co.,  Ill 
Mo.  App.  504,  86  S.  W.  491.  Where  a  written 
agreement  is  indispensable  to  a  valid  con- 
tract, a  pleading  of  an  agreement,  though  it 
does  not  affirmatively  sliow  that  it  is  not  in 
writing,  is  a  pleading  of  a  ■written  contract 
and  not  demurrable.  Barnsdall  v.  Walte- 
meyer  [C.  C.  A.]  142  P.  415;  Delaware  Ins. 
Co.  V.  Pennsylvania  Fire  Ins.  Co.  [Ga.]  55 
S.  E.  330;  International  Harvester  Co.  v. 
Campbell  [Tex.  Civ.  App.]  96  S.  W.  93.  A 
pleading  which  alleged  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other is  not  demurrable  because  It  fails  to 
allege  that  such  promise  was  in  writing. 
Tyson  V.  Jackson  Bros.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  431,  90  S.  W.  930.  Where  a 
complaint  to  cancel  a  vendor's  lien  alleges 
an  agreement  to  release  the  same,  the  pre- 
sumption is  that  it  was  in  writing.  Mc- 
Kinley  v.  Wilson  [Tex.  Civ.  App.]  96  S.  W. 
112. 

50.  Morgart  v.  Smouse  [Md.]  63  A.  1070. 
In  an  action  on  an  oral  contract  alleged  in 
the  complaint  to  be  one  by  its  terms  to  be 
performed  within  a  j^ear,  the  defendant  can 
avail  himself  of  the  defense  of  the  statute 
of  frauds  when  it  appears  from  the  evidence 
that  the  contract  was  for  a  year,  perform- 
ance to  be  commenced  at  a  future  date, 
though  he  had  not  pleaded  the  statute. 
Where  the  evidence  as  to  when  performance 
was  to  commence  is  conflicting,  the  question 
is  for  the  jury.  Closson  v.  Thompson  Pulp 
&  Paper  Co.,  97  N.  Y.  S.  1113.  But  see  hold- 
ing that  where  it  does  not  appear  from  the 
complaint  that  a  contract  by  its  terms  not 
to  be  performed  witliin  a  year  is  not  in  writ- 
ing, the  defendant  to  make  it  available  must 
set  up  such  defense  by  answer.  It  is  a  de- 
fense which  the  party  relying  on  it  must 
assert  affirmatively.  Id.;  Leggett  v.  Camp- 
bell, 96  N.  Y.  S.  639.  Where  a  complaint 
alleges  that  one  of  the  defendants  agreed 
to  indorse  and  pay  the  other's  note  in  con- 
sideration of  a  transfer  of  land  to  tlie  mak- 
er, the  statute  of  frauds  relating  to  agree- 
ments to  answer  for  the  debt  of  another 
mav  be  relied  on  under  a  general  denial. 
Kaufer  v.  Stumpf   [Wis.]   109  N.  W.  561. 
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available  as  a  repl}'  to  special  pleas  it  slioiild  be  set  up  by  replication.^-  While  in  an 
action  on  a  contract  a  general  denial  is  sufficient  to  let  in  the  defense  of  the  stat- 
ute of  frauds,  defendant  must  make  tlie  defense  good  by  objecting  to  parol  evidence 
establishing  the  contract.^^  One  relying  on  an  oral  contract  has  the  burden  of  show- 
ing that  its  terms  are  such  that  it  need  not  be  in  writing,^*  but  where  there  is  no 
dispute  as  to  the  terms  of  the  contract,  the  question  of  whether  or  not  it  is  within 
the  statute  is  for  tiie  court.^^  In  an  action  on  a  contract,  though  it  appears  from 
the  complaint  that  it  is  one  wliich  must  be  in  writing,  a  request  for  a  peremptory  in- 
struction for  defendant,  not  disclosing  upon  what  ground  it  is  asked,  does  not  raise 
the  defense  of  the  statute  of  frauds.'"'® 

FRAUDULENT     CONVEYANCES. 


5  1.     The    Fraud    and   its    Elements    (1841). 

Bulk  Sales  (1844).  Consideration  (1846). 
Retention  of  Possession  or  Apparent  Title 
(1847).  Reservation  of  Benefits  and  Result- 
ing Trusts  (1848).  Fraudulent  Intent  and 
Evidence  of  Fraud  (1849).  Fraud  in  tlie 
Grantee  and  Notice  to  Him  of  Fraud   (1851). 


Relationship  of  the  Parties  (1852).  Pref- 
erence to   Creditors    (1853). 

§   3.      Validity    and    Effect    (1855). 

§   3.      Who  May  Attaok    (1855). 

§  4.  Rights  and  I^inbilities  of  Persons 
Claiming?  under  a  Fraudulent  Grantee  (IS.5(J). 

§    3.      Extent    of  Grantee's    Liability    (1836). 

§   C.      Remedies   of  Creditors    (185G). 


§  1.     The  fraud  and  its  elements} — A  fraudulent  conveyance  is  one  made  with 
intent  to  hinder,  delay,  or  defraud  creditors  of  the  grantor,^  or  to  avoid  some  duty 


r,\.  Legg-ett  V.  Campbell,  96  N.  Y.  S.  639; 
Wallis  V.  Turner  [Tex.  Civ.  App.]  16  Tex. 
Ct.  Rep.  92.  95  S.  W.  61.  ComRlaint  did  not 
sho\v  that  tlie  contract  was  oral.  Alexander 
V.  Cleland  [N.  M.]  86  P.  425.  In  an  action 
On  a  contract  w^hich  the  statute  of  frauds 
requires  to  be  in  writing,  it  is  not  necessary 
to  allege  that  it  is  in  writing,  and  a  demur- 
rer to  the  complaint  will  be  sustained  only 
when  it  appears  therefrom  that  the  contract 
is  not  in  writing.  Allen  v.  Powell,  125  Ga. 
438,  5  4  S.  E.  137.  The  defense  of  the  statute 
of  frauds'  must  be  specifically  interposed, 
which  may  be  done  by  demurrer  where  it 
affirmatively  appears  from  the  complaint 
that  the  cause  of  action  is  within  the  stat- 
ute. International  Harvester  Co.  v.  Camp- 
bell   [Tex.  Civ.  App.]    96  S.  W.   93. 

52.  Notice  tliat  plaintiff  will  rely  on 
the  statute  of  frauds  is  insufficient.  Snow  v. 
V.  Greisheimer,   120  111.  App.  516. 

53.  International  Harvester  Co.  v.  Camp- 
bell [Tex.  Civ.  App.]  96  S._  W.  93.  Failure 
to  object  to  the  introduction  of  parol  evi- 
dence establisliing'  an  oral  contract  waives 
the  defense  of  the  statute  of  frauds  unless 
specifically  pleaded.     Id. 

54.  In  an  action  on  an  oral  contract  of 
emrloyment  for  one  year,  the  burden  is  on 
plaintiff  to  prove  that  the  contract  was  made 
on  the  day  tlie  employment  was  to  commence 
and  not  a  few  days  before  as  claimed,  since 
if  to  commence  at  a  future  date  it  was  with- 
in the  statute.  Jacobson  v.  Schiffer,  99  N. 
Y.    S.    864. 

55.  Wliere  a  party  sues  on  a  contract  and 
sets  it  out  in  haec  verba,  the  fact  that  he 
has  treated  it  as  one  extending  over  a  peri- 
od of  more  than  one  year  doos  not  deprive 
him  or  the  court  from  thereafter  asserting 
that  it  is  one  which  may  be  performed  with- 
in  a  year,    since    the    proper   decision    of    the 


claim  depends  on  the  very  terms  of  the  con- 
tract and  not  inconsistent  allegations  in  the 
pleadings  by  the  party  relying  on  it.  Len- 
nard  v.  Texarkana  Lumber  -  Co.  [Tex.  Civ. 
App.]    16   Tex.   Ct.    Rep.    82,   94    S.    W.    383. 

56.     International   Harvester   Co.   v.   Camp- 
bell   [Tex.   Civ.  App.]    96  S.   W.   93. 

1.     See   5  C.   L.    1557. 

3.  Held  fraudulent  conveyances:  Where 
a  president  of  a  corporation  who  was  also 
its  largest  creditor  resigned  so  he  could 
take  a  conveyance  of  all  the  property  of  the 
corporation,  the  conveyances  should  be  treat- 
ed as  made  to  an  officer  of  the  corporation 
for  the  purpOvSe  of  preferring  him  over 
other  creditors  and  was  therefore  void. 
Nixon  v.  Goodwin  [Cal.  App.]  85  P.  169. 
Voluntary  release  by  an  insolvent  of  a  right 
to  recover  a  payment  made  under  a  gaming 
contract  i.s  fraudulent  where  such  right  of 
recovery  is  prescribed  by  statute.  Ander- 
son v.  Metropolitan  Stock  Exch.,  191  Mass. 
117,  77  N.  E.  706.  Where  a  husband  pur- 
chased and  paid  for  land  out  of  his  own 
funds  and  thereafter  borrowed  money  from 
his  wife  and  agreed  to  convey  the  land  to 
her,  he  was  nevertheless  held  out  as  owner 
of  the  land  and  incurred  debts  on  faith 
thereof.  '  Later  he  conveyed  to  his  wife. 
Held  fraudulent  as  to  creditors  who  extend- 
ed credit  on  faith  of  his  ov/nership.  Long 
v.  Deposit  Bank  [Ky.]  90  S.  W.  961.  Where 
a  husband  conveyed  his  interest  in  land 
owned  jointly  by  himself  and  wife  to  his 
wife,  and  botli  gave  a  mortgage  to  a  Uiird 
person,  creditors  of  the  husband  could  levy 
on  the  husband's  equity  of  redemption  of  an 
undivided  half.  Gilcreast  v.  Bartlctt  [N. 
H.]  64  A.  767.  Where  a  debtor  gives  a 
mortgage  to  her  sister  for  a  large  amount 
and  there  is  no  consideration  passed,  and 
such  mortgage  is  transferred  to  a  trusted  om- 
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or  obligation  incumbent  upon  him.^     There  must  be  a  conveyance  or  transfer*  and 


ploye  of  the  mortg-ag-or  who  knows  that  the 
transfer  is  not  bona  fide  but  for  the  purpose 
of  defrauding  creditors,  it  is  fraudulent  and 
void  as  to  them,  and  being  designed  in  fraud 
it  is  immaterial  that  the  mortgagor  was 
solvent  at  the  date  of  its  execution.  Ull- 
man  v.  Lockhart    [Fla.]   41   So.   452. 

A  conveyance  is  not  fraudulent  as  to  the 
grantee  because  of  the  fact  that  his  grantor 
acquired  it  through  a  fraudulent  conveyance. 
Wilson  V.  Parke  [Mo.  App.]  96  S.  W.  244. 
An  agreement  between  an  assignor  for  the 
benefit  of  creditors  and  the  creditor's  as- 
signee that  the  sureties  on  an  indemnity 
bond  shall  not  be  released  is  not  fraudulent 
when  not  secretly  made.  Creditor  being  a 
trustee  for  third  persons  the  sureties  were 
not  released.  Weddington  v.  Jones  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  107,  91  S.  W. 
S18.  Prior  to  June  1,  1903,  when  ch.  160, 
p.  124  of  Public  Laws  took  effect,  a  trans- 
fer by  a  married  woman  of  her  separate  per- 
sonal property,  though  made  with  intent  to 
deprive  her  husband  of  his  distributive 
share,  was  not  fraudulent  as  to  the  husband. 
,  Wright  V.  Holmes,  100  Me.  508,  €2  A.  507. 
Up  to  the  moment  of  bankruptcy  a  party 
may  make  a  valid  disposition  of  his  property 
if  done  for  a  fair  consideration  and  with  an 
honest  motive,  and  if  there  be  fraudulent  in- 
tent, collusion  must  be  sliown  in  order  to 
affect  the  purchaser.  In  re  Benjamin,  140  F. 
320. 

Transfer  by  husband  to  wife  of  a  calf  of 
trifliugr  value  will  not  be  disturbed  at  the 
instance  of  the  husband's  creditors.  Fore- 
man v.  Citizens'  State  Bank,  128  Iowa,  661, 
105  N.  W^.  163.  Where  the  son  of  a  decedent 
was  insolvent  and  his  interest  in  his  fath- 
er's estate  had  been  exhausted  by  "advance- 
ments, the  act  of  his  sisters  in  conveying 
their  interests  in  their  father's  estate  to 
a  minor  son  of  the  insolvent  was  not 
fraudulent  as  to  his  creditors.  Hickey 
V,  Davidson,  129  Iowa,  384,  105  N.  W. 
678.  A  bill  of  sale,  absolute  in  terms 
but  given  as  security  for  present  indebted- 
ness and  future  advances,  is  not  fraudulent 
as  to  creditors  as  a  matter  of  law.  McCor- 
mick  Harvesting  Mach.  Co.  v.  Citizens'  Bank 
[N.  D.]  106  N.  W.  122.  A  conveyance  from 
husband  to  wife  in  consideration  of  an  un- 
enforceable promise  made  before  marriage 
is  not  fraudulent  as  to  a  subsequent  credit- 
or of  the  husband.  Welch  v.  Mann,  193  Mo. 
304.   92   S.  W.  98. 

The  emancipation  of  a  child  is  not  a  fraud- 
ulent conveyance  of  his  earnings  by  a  par- 
ent. Livesley  v.  Heise  [Or.]  85  P.  509.  Fu- 
ture earnings  of  minor  children  are  not  as- 
sets of  the  father's  estate  to  which  credit- 
ors may  look,  and  a  parent,  though  insolv- 
ent, mav  relinquish  his  right  to  them  by 
will.      Merrill    v.    Hussey    [Me.]    64    A.    819. 

3.  It  is  a  fraudulent  conveyance  for  a 
man  with  intent  to  defraud  his  future  wife 
to  make  a  voluntary  conveyance  of  his 
property,  though  at  the  time  of  such  convey- 
ance he  has  not  selected  any  particular  wo- 
man to  be  his  wife.  Higgins  v.  Higgins,  219 
111.  146.  76  N.  E.  86.  A  conveyance  for  the 
purpose  of  defeating  a  .iudginent  for  alimony, 
which  might  be  recovered  in  a  suit  which 
the    grantor's    divorced    wife    threatened    to 


bring  against   him,   is  fraudulent.     Foster  v. 
Beidler  [Ark.]   96  S.  W.  175. 

Wife's  rigrht  to  maintenance  is  protected 
by  Civ.  Code  §  3439,  making  a  transfer  to 
defraud  creditors  void  as  against  them. 
Kessler  v.  Kessler  [Cal.  App.]  83  P.  257. 
Under  Civ.  Code  §  157,  neither  spouse  has 
any  interest  in  the  property  of  the  other, 
hence  a  conveyance  by  the  husband  does  not 
affect  hi?  power  to  maintain  his  wife  and  is 
not  fraudulent  as  to  her  right  to  mainten- 
ance.    Id. 

NOTE.  Conveyance  in  fraud  of  alimony: 
Whether  alimony  has  been  decreed  as  inci- 
dent to  a  divorce  suit,  or  whether  the  wife 
is  entitled  to  it  and  seeking  to  enforce  it.  a 
conveyance  for  the  purpose  of  defeating  her 
right  is  fraudulent.  Bowman  v.  Worthing- 
ton,  24  Ark.  522;  Wood  v.  Wood,  54  Ark.  172, 
15  S.  W.  459;  2  Bigelow,  Frauds  147;  Bum- 
pas,  Fraudulent  Conveyances,  §  504.  In  Pick- 
ett V.  Garrison,  76  Iowa,  347,  41  N.  W.  38,  14 
Am.  St.  Rep.  220,  it  is  said,  "While  it  is  true 
that  the  claim  for  alimony  is  not  a  debt 
within  the  meaning  of  that  term,  and  that 
it  must  be  allowed  according  to  equitable 
principles,  yet  it  is  also  true  that  it  is  a 
right,  contingent  to  some  extent,  which  be- 
comes vested  with  the  right  to  divorce.  It 
can  no  more  be  defeated  by  a  fraudulent 
conveyance  than  if  it  were  fixed  and  certain 
as  to  amount."  See.  also.  Chase  v.  Chase,  105 
Mass.  3S5;  Livermore  v.  Boutelle,  11  Gray 
[Mass.]  217.  In  Foster  v.  Foster.  56  Vt.  560, 
it  is  held  (quoting  from  the  syllabus)  that 
the  lien  will  attach  to  the  real  estate  which 
the  libelee  has  fraudulently  conveyed  after 
the  cause  of  divorce  existed  and  just  before 
the  libel  was  brought  and  injunction  served, 
such  conveyance  having  been  made  in  con- 
templation that  alimony  miglit  he  granted, 
without  consideration,  and  with  the  fraudu- 
lent intent  of  preventing  its  payment,  and 
it  is  immaterial  whether  the  grantees  were 
aware  of  such  intent.  See,  also,  Tyler  v. 
Tyler,  126  111.  525.  21  N.  E.  616.  9  Am.  St. 
Rep.  642;  Bonslough  v.  Bonslough,  68  Pa. 
496;  Kamp  v.  Kamp,  46  How.  Prac.  [N.  T.] 
143.  The  law  will  not  tolerate  a  conveyance 
made  confessedly  to  circumvent  an  action 
for  alimony  which  it  expressly  authorizes. — 
See  Foster  v.  Beidler   [Ark.]    96  S.   W.   175. 

4.  A  decree  of  distribution  is  not,  in  New 
Jersev,  a  conveyance.  Bayley  v.  Bayley  [N. 
J.  Eq^]  63  A.  11.  Rev.  St.  1895,  art.  2547, 
providing  that  where  a  loan  of  goods  or 
chattels  shall  be  made  to  one  and  shall  have 
remained  in  his  possession  for  two  years 
without  demand  for  their  return,  or  when 
any  reservation  shall  have  been  made  of  the 
use  of  such  property  the  transfer  shall  be 
held  fraudulent  unless  the  loan  is  evidenced 
by  a  recorded  instrument,  does  not  apply  to 
a  bailment  stored  without  charge  for  a  rea- 
sonable time  without  any  agreement  that 
the  bailee  could  use  the  same.  Woodward  v. 
San  Antonio  Traction  Co.  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.  364,  95  S.  W.  76.  Where  an  in- 
testate bailed  goods  with  intent  to  defraud 
creditors,  his  fraudulent  intent  was  no  de- 
fense in  an  action  by  his  administrator  to 
recover  the  goods.  Knapp  v.  Knapp,  118  Mo. 
App.   685,   96   S.   W.   295. 
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an  intent  to  dcfiaiicl/^  unless  the  transaction  is  one  which  is  by  law  denominated  as 
fraudulent,^  and  th.e  granteo  must  have  or  be  charged  with  notice  of  such  intents 
There  must  be  creditors  whose  rights  will  be  prejudiced,^  although  where  the  con- 
veyance is  conceived  in  fraud  and  is  made  for  the  purpose  of  defeating  the  rio-hts  of 
future  creditors,  it  is  fraudulent  as  to  them.®     Exempt  property  not  beino-  liable  for 


5.  Where  assigrnment  of  credits  by  a  cor- 
poration was  made  on  the  morning  of  the 
day  it  suspended  and  before  a  mortgagee 
took  possession,  but  were  not  delivered  until 
after  suspension  and  assumption  of  posses- 
sion by  the  mortgagee,  the  assignment  is  con- 
sidered as  having  been  made  at  the  time  of 
delivery  and  not  at  the  time  of  execution  of 
the  papers.  Russel  &  E.  IMfg.  Co.  v.  Faitoute 
Hardware  Co.  [N.  J.  Eq.]  62  A.  421.  It  must 
be  shown  that  the  conveyance  was  made  with 
intent  to  hinder,  delaj-,  and  defraud  creditors, 
and  that  the  grantee  participated  in  such 
intent.  Atkinson  v.  McXider  [low^a]  105  N. 
W.  504.  V\''here  a  merchant  was  deeply  in 
debt  and  sold  his  stock  to  a  bona  fide  pur- 
chaser who  paid  the  fair  cash  value  of  the 
stock,  which  was  used  in  paying  the  seller's 
debts  so  far  as  it  -w-ould  go,  the  sale  was 
held  not  to  be  fraudulent.  Purcell  Whole- 
sale Grocery  Co.  v.  Bryant  [Ind.  T.]  89  S. 
W.   662. 

6.  Under  P.  L.  1896,  p.  298.  §  164,  prohibit- 
ing the  assignment  of  property  by  a  cor- 
poration when  it  is  insolvent,  contemplating 
insolvency  or  has  suspended  business  for 
w^ant  of  funds,  and  providing  that  such  trans- 
fer shall  be  void  as  to  creditors,  but  protect- 
ing a  bona  fide  purchaser,  a  transfer  of  cred- 
its by  an  insolvent  corporation  after  it  has 
suspended  business  is  not  valid,  though 
made  to  a  bona  fide  purchaser.  Russel  & 
E.  Mfg.  Co.  V.  Faitoute  Hardware  Co.  [N.  J. 
Eq.]  62  A.  421.  The  fact  that  such  as- 
signment was  in  pursuance  of  legal  pro- 
ceedings and  not  voluntary  does  not  affect 
the      invalidity      of      such      proceedings.     Id. 

7.  Where  there  was  no  evidence  that  the 
grantee  knew  of  or  shared  in  the  fraudu- 
lent intent,  a  judgment  for  plaintiff  cannot 
be  sustained.  Buongierno  v.  Schiller,  98  N. 
Y.  S.  46f.  In  order  to  charge  land  conveyed 
to  another  for  a  valuable  consideration  with 
a  grantor's  debts,  it  must  appear  tliat  the 
purchaser  had  notice  of  the  grantor's  fraud- 
ulent intent.  Sutton  &  Co.  v.  Christie  [W. 
Va.]  53  S.  E.  602.  A  complaint  alleging  that 
a  conveyance  was  execut(?d  for  the  benefit 
of  the  grantee  and  with  intent  to  defraud 
creditors  of  the  grantor  sufliciently  alleges 
fraud  on  the  part  of  the  grantee.  Klauber 
V.  Schloss   [Mo.]  95  S.  W.  930. 

8.  W'here  in  an  action  to  set  aside  an  al- 
leged fraudulent  conveyance  the  debt  assert- 
ed was  incurred  in  partnership  transactions 
and  was  a  partnership  matter,  it  cannot  be 
determined  in  the  absence  of  a  partnership 
accounting  what  the  amount  of  the  debt  is, 
hence  the  conveyance  cannot  be  decreed 
fraudulent.  Mertens  v.  Mertens,  4  8  Misc. 
235.    96    N.    Y,    S.    785. 

W'lio  are  creditors:  One  who  has  a  right 
of  action  for  tort  is  a  creditor  of  the  wrong- 
doer within  B.  &  C.  Comp.  §  5508.  Seed  v. 
Jennings  [Or.]  83  P.  872.  Under  the  Cali- 
fornia Code  a  mortgagee  is  a  creditor  of  the 
mortgagor  before  the  docketing  of  a  defi- 
ciency judgment,  and  a  violation  of  the  bulk 


I  sales  law  is  fraudulent  as  to  him.  Calking 
j  V.  Howard  [Cal.  App.]  83  P.  280.  A  wife  aft- 
!  er  a  decree  dissolving  her  marriage  and 
awarding  her  alimony  may  sue  to  set  aside 
a  transfer  of  property  by  l>er  husband  pend- 
ing the  divorce  action  with  intent  to  defeat 
her  alimony.  Cochran  v.  Cochran,  96  Minn. 
523.  105  N.  V^^  183.  While  A  was  a  debtor 
of  B  he  made  a  fraudulent  conveyance  to 
C.  Subsequently  he  conveyed  land  to  B  to 
secure  the  debt  by  deed,  reciting  as  a  consid- 
eration the  amount  of  the  debt.  B  quit- 
claimed to  another  reserving  a  vendor's  lien. 
Held  he  was  a  creditor  whose  debt  existed 
at  tile  time  of  the  fraudulent  conve^•ance. 
James  v.  Mallory  [Ark.]  89  S.  W.  472.  A 
judgment  based  upon  a  bona  fide  indebted- 
ness cannot  be  impeached  by  another  credi- 
tor because  the  debtor  waived  service  and 
confessed  the  debt,  or  otherwise  facilitated 
the  obtaining  of  the  judgment,  nor  because 
the  creditor  agreed  to  hold  the  property  ob- 
tained under  the  judgment  for  the  benefit 
of  others  who  would  contribute  to  the  pay- 
ment of  the  debt  and  expense  of  procuring 
the  judgment.  Hardin  v.  Kelley  [C.  C.  A.] 
144  F.  353.  Under  the  rule  that  deeds  must 
be  signed  and  acknowledged  by  the  grantor 
and  tliat  a  voluntary  conveyance  shall  be  void 
as  to  creditors  unless  sufficient  property  sub- 
ject to  execution  is  retained  to  satisfy  debts, 
where  before  deeds  of  gift  w^ere  acknowl- 
edged one  became  a  creditor  of  the  grantor 
who  did  not  retain  sufficient  property  to  pay 
his  debts,  the  deed  was  fraudulent.  Lewis 
v.   Herrera    [Ariz.]    85    P.    245. 

9.  Where  a  grantor  before  conveyance 
was  subject  to  a  contingent  liability,  which 
contingency  occurred  after  the  conveyance, 
the  indebtedness  should  be  considered  as 
having  accrued  when  the  contingent  liability 
was  incurred.  Welch  v.  Mann.  193  Mo.  304, 
92  S.  ^V.  98.  In  order  to  set  aside  a  convey- 
ance as  fraudulent  against  future  creditors, 
fraudulent  intent  must  be  alleged  and  proved 
by  such  creditors.  Willett  v.  Froelieh  [Ky.]  90 
S.  W.  572.  A  creditor  in  order  to  maintain 
an  action  to  set  aside  as  fraudulent  a  con- 
veyance of  his  debtor  must  show  an  unsat- 
isfied judgment  or  execution  upon  a  cause 
of  action  existing  at  the  time  of  the  con- 
veyance, or  a  cause  of  action  arising  subse- 
quent thereto,  in  which  latter  case  he  must 
show  that  the  conveyance  was  made  with 
intent  to  defraud  subsequent  creditors.  Seed 
V.  Jennings  [Or.]  83  P.  .872.  A  creditor  who 
seeks  to  subject  a  life  policy  which  has  a 
cash  surrender  value,  and  which  provides 
that  if  the  Insured  lives  a  certain  time  the 
company  will  pay  him  a  certain  sum  of 
money,  must  show  that  the  insured  was  in- 
solvent when  the  policy  was  issued,  or  that 
his  debt  existed  at  such  time,  or  that  the 
policy  was  taken  out  with  a  view  to  create 
future  indebtedness.  National  Bank  of  Com- 
merce V.  Appel  Clothing  Co.  [Colo.]  83  P.  965. 
Where  in  an  action  by  a  subsequent  creditor 
to  set  aside  a  deed  to  the  wife  as  in  violation 
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debts,  ifs  convevaiice  cannot  be  frandulcnt/"  nnless  the  right  thereto  is  waived." 
hence  there  can  be  no  fraudulent  conveyance  of  the  homestead^-  or  of  the  proceeds 
of  a  sale  thereof/"  unless  as  to  a  creditor  whose  debt  was  incurred  prior  to  the  ac- 
quisition of  such  homestead.^* 

BiilJi;  sales.^^ — In  many  states  bulk  sales  of  his  stock  of  merchandise  by  a  re- 
tailer are  declared  fraudulent  unless  statutory  conditions  arc  complied  with.^®  There 
is  some  conflict  as  to  the  validity  of  such  statutes,  but  by  the  weight  of  authority 
they  arc  constitutionaP^  and  a  valid  exercise  of  the  police  power.^^     In  some  states 


of  Code  1904.  §  2458,  it  appears  that  the 
deed  ■was  procurecl  with  the  husband's  mon- 
ey, yet  the  husband  was  not  indebted  at  the 
time,  it  must  firrther  appear  that  the  trans- 
action was  in  anticipation  of  future  indebt- 
edness and  to  defraud  future  creditors. 
Richardson  v.  Pierce  [Va.]  54  S.  E.  480. 
Where  a  mortgag-e  was  executed  before 
debts  were  created,  actual  fraudulent  intent 
participated  in  by  both  mortgag'or  and  mort- 
g-ag-ee  must  be  shown.  Rike  v.  Ryan  [Ala.] 
41  So.   959. 

Evi«lence  Insufficient  to  show  actual  fraud 
where  a  subsequent  creditor  sought  to  set 
aside  a  voluntary  conveyance  from  brother 
to  sister.  Hunt  v.  Nance  [Ky.]  92  S.  W.  6. 
A  sale  cannot  be  held  to  have  been  made  w^ith 
intent  to  defraud  future  creditors  where  it 
does  not  appear  that  the  seller  designed  to 
contract  debts  which  he  did  not  intend  to  or 
might  not  be  able  to  pay.  Hart  v.  Brierley, 
189  Mass.  598,  76  N.  E.  286. 

10.  Hoskins  v.  Fayetteville  Grocery  Co. 
[Ark.]  96  S.  W.  195;  Rike  v.  Ryan  [Ala.]  41 
So.  959;  Foreman  v.  Citizens'  State  Bank,  128 
Iowa,  661,  105  N.  W.  163.  Where  a  wife  uses 
exempt  wages  of  the  husband  in  property, 
such  property  is  not  subject  to  the  hus- 
band's debts.  Ehlers  v.  Blumer,  129  Iowa, 
168,    105    N.    W.    406. 

11.  In    re    Connor,    146    F.    998. 

13.  Homestead.  Deweese  v.  Deweese 
[Ky.]  90  S.  W.  256.  Testimony  by  a  wit- 
ne3.s  that  a  debtor  told  him  he  intended  to 
redeem  land  on  which  was  his  home  is  in- 
sufficient to  show  that  it  was  his  homestead 
when  l-.e  conveyed  it.  James  v.  Mallory 
[Ark.]  89  S.  W.  472.  Where  the  transfer  by 
husband  to  wife  of  the  homestead  was  not 
with  intent  to  defraud  creditors  in  case  of 
future  abandonment,  it  was  not  rendered 
so  by  the  fact  that  the  husband  subsequently 
filed  on  a  government  homestead  and  was 
joined  there  by  his  family.  Commercial 
State  Bank  v.  Kendall  [S.  D.]  100  N.  W.  53. 
Where  a  conveyance  is  set  aside,  the  prop- 
erty is  to  be  administered  as  that  of  the 
debtor,  who  is  not  precluded  from  asserting 
his  right  of  homestead  exemption.  In  re 
Thom.pson,  140  F.  257. 

13.  Where  a  wife  refused  to  sign  a  mort- 
gage of  the  homestead  unless  part  of  the 
proceeds  should  be  used  to  purchase  corpo- 
rate stock  in  her  name  and  for  her  separate 
use,  the  fact  that  the  stock  was  first  taken  in 
the' name  of  the  husband  and  assigned  to  her 
does  not  render  such  assignment  fraudulent 
as  to  creditors  of  the  husband.  Yardley  v. 
Snn   Joaquin  Valley   Bank    [Cal.   App.]    86   P. 

978.  .         ^   ^ 

14.  Where  an  insolvent  who  assigned  for 
the  benefit  of  creditors  was  paid  his  home- 
stead  exemption  out  of  the  proceeds  of  the  j 


sale  of  his  home,  which  he  used  to  purcliase 
an  option  on  such  home  from  the  purchaser 
at  the  sale  and  subsequently  paid  the  bal- 
ance, it  was  lield  that  the  homestead  exemp- 
tion received  Avas  therebj'  placed  beyond  tlie 
reach  of  a  creditor  whose  claim  antedated 
the  acquisition  of  the  homestead  •  and  was 
fraudulent.  Porter  v.  Hart  County  Deposit 
Bank    &   Trust    Co.    [Ky.]    96    3.   W.    832. 

J5.      See    5    C.    L.    1559,    n.    20,    et    seq. 

IG.  For  enumeration  of  such  states  see 
Thorpe  v.  Pennock  Mercantile  Co.  [Minn.] 
108   N.   "W.    940. 

17.  Sess.  Laws  1903,  p.  249.  c.  30,  §  1,  does 
not  impair  the  right  to  private  property, 
nor  is  it  class  legislation.  Williams  v. 
Fourth  Nat.  Bank,  15  Okl.  477,  82  P.  496. 
Pub.  Acts  1905.  p.  322,  No.  223,  declar- 
ing void  as  against  creditors  a  sale  in  bulk 
of  merchandise  except  on  compliance  v/itli 
certain  conditions,  applies  to  residents  and 
nonresidents,  and  does  not  abridge  privileges 
and  immunities  of  citizens  nor  deny  equal 
protection  of  the  law.  Spurr  v.  Travis 
[i\Iich.]  13  Det.  Leg.  N  598.  108  N.  W.  1093. 
Bulk  Sales  Law,  Pub.  Acts  1905.  p.  322.  No. 
223,  is  not  class  legislation  because  not  in- 
cluding merchants  not  having  creditors.  Its 
purpose  being  to  protect  creditors.  Id.  Nor 
is  it  class  legislation  because  limited  to  mer- 
chants. Id.  The  fact  that  five  days'  notice 
to  creditors  is  required  does  not  render  it 
violative  of  the  due  process  clause.  Proper 
exercise  of  the  police  power.  Id.  Minnesota 
law  is  constitutional.  Thorpe  v.  Pennock 
Mercantile  Co.    [Minn.]    108  N.  W.   940. 

Helil  unconstitutional:  Laws  1902,  p.  1249, 
c.  528,  providing  that  a  bulk  sale  of  mer- 
chandise outside  the  regular  course  of  busi- 
ness shall  be  fraudulent  as  to  creditors  un- 
less at  least  five  days  before  the  sale  an  in- 
ventory is  made,  and  the  purchaser  makes 
explicit  inquiry  of  the  seller  as  to  the  names 
of  his  creditors  and  notifies  them,  violates 
the  constitutional  provision  guarantying 
equal  protection  of  the  laws  and  the  due 
process  provision.  Wright  v.  Hart,  182  N. 
Y.  330,  75  N.  E.  404.  See  6  Columbia  L.  R. 
123.  Ohio  law  is  held  unconstitutional. 
Miller  V.  Crawford,  70  Ohio  St.  207,  71  N.  E. 
631. 

NOTE.  Validity  o£  such  statutes:  Stat- 
utes which  make  the  sale  presumptively 
fraudulent  and  declare  a  rule  of  evidence  are 
generally  held  valid.  See  Thorpe  v.  Pen- 
nock Mercantile  Co.  [Minn.]  108  N.  W.  940. 
The  New  York  statute  which  declares  the 
sale  to  be  void  was  held  invalid  in  Wright 
v.  Hart,  182  N.  Y.  330,  75  N.  B.  404.  2  L.  R. 
A.  (N.  S.)  338.  The  court  said  that  the  act 
does  not  differentiate  between  sales  which 
are  honestly  made  and  sales  made  with  in- 
tent to  defraud.    The  Utah  statute  which  de- 
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noncompliance  -with  statutory  conditions  raises  a  conclusive  presumption  of  fraud/" 
and  in  others  such  presumption  is  rebuttable.-"  "What  transfers  fall  within  the 
terms  of  such  statutes  is  a  question  of  construction.^^  They  have  been  held  not  to 
apply  to  a  deed  of  trust  for  the  benefit  of  creditors,--  nor  to  a  mortgage  foreclosure 
sale/^  nor  to  a  transfer  to  a  preferred  creditor.-*  The  "Washington  statute  does  not 
apply  to  tlie  sale  of  a  livery  stable."^     The  Massachusetts  statute  does  not  apply  to 


Glared  the  sale  void  -was  held  unconstitu- 
tional in  Block  V.  Schwartz,  27  Utah,  3S7 
76  P.  22,  101  Am.  St.  Rep.  971,  65  L.  R.  A.  308 
because  it  deprived  the  owners  of  their  prop- 
erty without  due  process.  The  court  dis- 
tinguishes the  statute  from  those  which 
make  the  sale  only  presumptively  fraudu- 
lent. See  the  earlier  case  of  Neldon-Judson 
Dru£?  Co.  V.  Commercial  Bank,  27  Utah,  59. 
74  P.  195.  The  Ohio  statute  which  declared 
the  sale  void  was  held  unconstitutional  in 
Miller  v.  Crawford,  70  Ohio  St.  207,  71  N.  E. 
631,  because  it  placed  unwarranted  restric- 
tion upon  the  rig-ht  of  an  individual  to  ac- 
quire and  possess  property  and  discriminated 
in  favor  of  certain  classes  of  creditors.  The 
court  after  stating  that  the  statute  in  terms 
makes  the  sale  void  and  that  it  would  some- 
times be  impossible  to  comply  with  all 
its  requirements  said:  "This  act  under  the 
guise  of  preventing-  fraud  in  such  sales  pro- 
hibits them  altogether  and  thus  places  upon 
the  enjoyment  of  property  an  important  re- 
striction which  no  public  interest  requires 
and  which  the  constitution  forbids."  The 
Indiana  statute  declfiring  such  sales  void 
was  held  unconstitutional  in  Sellers  v.  Hayes. 
163  Ind.  422,  72  N.  E.  119.  In  Young  v. 
Com.,  101  Va.  853,  45  S.  E.  327,  %  statute 
which  made  the  sale  only  prima  facie  evi- 
dence of  fraud  was  held  unconstitutional  on 
the  ground  that  the  subject-matter  of  the 
legislation  was  not  within  the  scope  of  the 
police  power  as  it  did  not  affect  the  health, 
morals,  or  safety  of  the  community.  On  the 
other  hand  the  statutes  were  lield  constitu- 
tional in  Squire  v.  Tellier,  1S5  Mass.  18, 
69  N.  E.  312,  102  Am.  St.  Rep.  322;  Neas  v. 
Borches,  109  Tenn.  398,  71  S.  W.  50.  97  Am. 
St.  Rep.  851;  McDaniels  v.  Connolly  Shoe 
Co.,  30  M'ash.  549,  71  P.  37,  94  Am.  St.  Rep. 
889,  60  L.  R.  A.  947;  Walp  v.  Lanikin.  76  Conn. 
515,  57  A.  277;  ^'illiams  v.  Fourth  Nat.  Bank.  ! 
15  Okl.  477,  82  P.  496,  in  which  case  the 
court  said:  ".Statutes  of  similar  import  have 
had  the  consideration  of  other  courts  and  j 
have  been  uniformly  upheld  and  indeed  in  ■ 
certain  cases  even  though  the  prohibition  | 
is  absolute."  The  Maryland  statute  was 
approved  without  comment.  Hart  v.  Roney,  I 
93  JId.  432,  49  A.  661.  and  in  Fisher  v.  Herr-  j 
mann,  118  Wis.  424,  95  N.  W.  392,  the  court  j 
declined  to  consider  the  question  of  the  j 
validity  because  not  properly  raised.  See,  i 
also.  State  v.  Artus,  110  La.  441,  34  So.  596. —  I 
See  Thorpe  v.  Pennock  Mercantile  Co.  [Minn.]  j 
108   N.   W.    940.  I 

18.     It   is    within    the   police    power    of   the 
legislature  to  adopt  reasonable  measures  for  i 
the   regulation   of   bulk   sales.      In    re  Paulis. 
144    F.    472.      Conn.    Pub.    Acts    1905.    p.    408   | 
c.    211,    requiring    to    be    filed    in    the    town  j 
clerk's    office    at    least    seven    and    not    more 
tlian    thirty   days    before   the    sale,    notice    of 
intention,    description    of    the    property    and  ^ 
tfrms    of    the    sale,    is    reasonable    and    valid  i 
Id.  ■ 


19.  Civ.  Code  §  3440  makes  violation  of 
he  bulk  sales  law  conclusively  presumptive 
if  fraud,  and  a  finding  of  no  fraud  in  fact 
■annot    control    the    statutory    presumption. 

Calkins  v.  Howard  [Cal.  App.]  83  P.  280. 
Where  property  was  transferred  in  viola- 
tion of  Civ.  Code  §  3440.  Bulk  Sales  Law,  it 
is  not  necessary  in  order  to  recover  the 
property  that  the  debtor  was  insolvent.     Id. 

20.  A  finding  of  the  court  that  a  bulk 
sale  was  made  In  good  faith  and  without 
actual  fraud  overthrows  the  statutory  pre- 
=;umption.  Williams  v.  Fourth  Nat.  Bank, 
15  Okl.  477,  82  P.  496.  V\'here  such  sales  are 
only  made  presumptively  fraudulent,  such 
presumption  may  be  rebutted.  Id.  Ch.  291, 
p.  357,  Gen.  Laws  1899,  to  prevent  certain 
sales  of  merchandise  in  fraud  of  creditors, 
merely  creates  a  rule  of  evid'^nce  and  T>iqkes 
such  sales  presumptivelj'  fraudulent.  Thorpe 
V.  Pennock  Mercantile  Co.  [Minn.]  lOS  N. 
W.  940.  Where  an  insolvent  partnership  ob- 
tained new  capital  and  organized  a  corpo- 
ration to  which  was  transferred  all  the 
partnership  property,  and  the  bulk  sales  law 
was  not  complied  with,  it  was  held  that  the 
?onveyance  was  not  fraudulent  and  that 
creditors  of  the  corporation  had  precedence. 
Id. 

21.  Where  one  sold  his  stock  of  goods  and 
fixtures  to  another  who  vras  unable  to  pay 
^nd  retransferred  the  goods  in  satisfaction 
if  the  debt,  though  such  retransfer  ^vas  an 
accord   and   satisfaction,    it   is   also  as   to   the 

■erson  who  retransferred  a  violation  of  the 
bulk  sales  law.  Gallus  v.  Elmer  [Mass.] 
78  N.  E.  772.  A  provision  in  a  chattel  mort- 
gage that  it  is  to  cover  after-acquired  prop- 
erty operates  as  an  agreement  that  such 
goods  shall  be  holden  by  the  mortgagee,  who 
may  take  possession  of  them  before  the 
rights  of  tiiird  persons  intervene  without  re- 
gard to  claims  of  general  creditors.  Wasser- 
man  v.  McDonnell,  190  Mass.  326,  76  N.  E. 
059. 

22.  Deed  of  trust  for  the  benefit  of  cred- 
itors does  not  violate  bulk  sales  law.  Mc- 
A.voy  V.  Jennings  [Wash.]  87  P.  53.  Where 
1  deed  of  trust  for  the  benefit  of  creditors 
failed  to  comply  with  bulk  sales  law,  the 
purchaser  became  a  trustee  for  all  the  cred- 
itors.     Id. 

23.  St.  1903,  p.  389,  c.  415,  prohibiting 
bulk  sales,  does  not  apply  to  a  sale  lender  a 
duly  recorded  mortg'ige  for  a  valuable  con- 
sideration and  free  from  fraud.  Wasseman 
V.    McDonnell,    190    Mass.    326,    76    N.    E.    959. 

24.  A  debtor  though  insolvent  may  prefer 
a  creditor,  and  a  transfer  of  a  stock  of  goods 
without  complying  with  the  bulk  sales  law, 
to  a  creditor  whose  claim  is  more  than  the 
stock  is  worth,  does  not  give  other  creditors 
iny  rights  to  assail  the  transaction.  Peter- 
sen V.   Doak    [Wash.]    86  P.   663. 

25.  A  sale  of  a  livery  stable  business  is 
not   within   bulk    sales   law    of   Washington. 
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a  sale  of  fixtures,-®  nor  to  the  sale  of  the  entire  product  of  a  bakery  for  a  certain 
period. ^■^  Eights  of  creditors  under  the  Washington  statute  may  be  waived,-^  but 
not  by  instituting  involuntary  proceedings  in  bankruptcy.-^  The  noncompliance 
with  such  statutes  can  be  complained  of  only  by  persons  whose  rights  were  preju- 
diced/'' and  where  an  alleged  bulk  sale  is  not  in  violation  of  the  statute,  the  title 
of  a  bona  tide  purchaser  cannot  be  impeached  by  the  seller's  cred-itors.^^ 

Consideration.^- — A  valuable  consideration  is  essential  to  support  a  convey- 
ance as  against  creditors.^^     A  good  consideration  is  not  sufficient.^*     A  voluntary 


Everett     Produce     Co.     v.     Smith     Bros.,     4C 
Wash.    566,    82    P.    905. 

2G.     Bulk   sales   laws   do   not   apply   to   fix 
tures  of  a  merchant's  place  of  business.     Gal- 
lus   V.    Elmer    [Mass.]    78   N.    E.    772. 

27.  The  sale  of  the  entire  product  of  a 
bakery  for  three  months  in  advance  does 
not  violate  Bulk  Sales  Law,  St.  1903,  p.  276 
0.  415.  Such  sale  is  not  outside  the  usual 
course  of  business.  Hart  v.  Brierley,  189 
Mass.   598,   76  N.  E.   286. 

28.  Where  a  creditor  of  a  partnership 
which  made  a  sale  without  complying  with 
the  bulk  sales  law  accepted  the  guaranty  of 
the  buyer  with  knowledge  of  the  facts,  he 
waived  his  rights  under  the  act.  White- 
house  v.  Nelson  [Wash.]  86  P.  174.  Where 
one  took  notes  as  security  for  a  loan  to  be 
used  by  the  maker  in  his  business,  and  the 
maker  sold  his  business  without  comply- 
ing with  the  bulk  sales  law  and  the  payee 
allowed  a  year  to  elapse  without  making 
any  demand  on  the  purchaser,  the  maker  in 
the  meantime  having  become  execution 
proof,  the  payee  was  estopped  to  proceed 
against  the  purchaser.  First  Nat.  Bank  v. 
Coles,   40  Wash.  528,   82  P.   892. 

29.  Under  the  Washington  statute  pro- 
viding that  in  bulk  sales  of  stocks  of  mer- 
chandise the  purchaser  must  apply  the  pro- 
ceeds on  the  seller's  debts,  the  seller  is 
deemed  to  have  assented  to  such  application, 
and  on  his  adjudication  as  a  bankrupt  can- 
not claim  his  statutory  exemptions.  Cred- 
itors do  not  waive  their  rights  in  such  fund 
by  instituting  involuntary  proceedings  in 
bankruptcy  against  him.  In  re  Connor  [C. 
C.   A.]    146    F'.    998. 

30.  A  sale  by  a  partnership  without  com- 
plying with  bulk  snles  law  is  fraudulent  as 
to  partnership  creditors  but  not  as  to  cred- 
itors of  one  of  the  partners.  Whitehouse  v. 
Nelson  [Wash.]  86  P.  174.  One  not  a  cred- 
itor at  the  time  of  a  sale  In  violation  of  the 
bulk  sales  law  or  at  any  other  time  except 
by  inference  cannot  assail  the  transaction. 
Petersen  v.  Doak  [Wash.]  86  P.  663.  A  seller 
of  goods  does  not  become  a  creditor  of  a 
buyer  within  the  bulk  sales  law  until  the 
goods  sold  or  a  portion  of  them  have  been 
delivered.  Hardwick  v.  Gettier  [Wash.]  86 
P.    943. 

31.  Hart  v.  Brierley,  189  Mass.  598,  76  N. 
E.    286. 

32.  See  5  C.  L.  1560. 

33.  Clarke  v.  Black,  78  Conn.  467,  62  A. 
757.  Where  an  executor  sought  to  set  aside 
a  trust  deed  executed  to  a  creditor  while  the 
decedent  was  in  extremis,  evidence  held  to 
show  that  the  debt  the  deed  was  executed  to 
secure  had  been  paid,  and  that  the  deed 
was  without  consideration  and  fraudulent  as 


':o  creditors.  Chapoton  v.  Prentis  [Midi.]  13 
Det.   L.   N.   186.   107  N.   W.   87y. 

Consideration   held   siiflicient:      Marriage   is 

a  sufficient  consideration  to  support  a  con- 
veyance. Welch  V.  Mann,  193  Mo.  304,  92 
S.  W.  98.  An  assignment  of  a  life  policy  in 
consideration  of  marriage  is  supported  by  a 
sufficient  consideration  as  against  prior  cred- 
itors or  an  assignee  for  value.  Howe  v. 
Jiagan,  110  App.  Div.  392,  97  N.  Y.  S.  86. 
Marriage  is  a  valuable  consideration.  Sav- 
age V.  Savage  [C.  C.  A.]  141  F.  346.  A  deed 
from  husband  to  wife  is  not  voluntary  where 
tlie  consideration  is  the  relinquishment  ol 
iior  dower  rights  in  other  lands.  Pettit  v. 
Coachman  [Fla.]  41  So.  401.  A  creditor 
who  extends  time  in  consideration  of  a 
note  and  ciiattel  mortgage,  without  notice  of 
the  lien  of  a  third  person  on  such  chattels, 
is  a  bona  fide  purcliaser  and  his  title  is  good 
as  against  the  lien  claimant.  Snellgrove  v. 
li:vans  [Ala.]  40  So.  567.  A  bill  of  sale  taken 
in  good  faith  and  without  intent  to  defraud 
other  creditors  in  payment  of  a  debt  pro- 
tects the  buyer  to  the  same  extent  as  had 
Lliere  beeji  a  new  consideration.  Starr  v. 
Dow  [Neb.]  108  N.  W.  1065.  A  release  by  a 
lessee  of  his  rights  under  a  lease  in  con- 
sideration of  the  lessor's  agreement  to  fore- 
go his  right  to  collect  rent  is  based  on  a 
sufficient  consideration.  Livesley  v.  Heise 
[Or.]    85   P.    509. 

Consideration  Insufficient:  An  assignment 
by  an  insolvent  corporation  for  a  pre-exi.st- 
iug  debt  is  not  for  a  valuable  consideration 
sufficient  to  sustain  the  assignment  under 
P.  L.  1896,  p.  298,  §  64,  providing  that  a  bona 
flde  purchase  before  suspension  of  business 
should  not  be  invalidated.  Russel  &  E. 
Mfg.  Co.  v.  Faitoute  Hardware  Co.  [N.  J.  Eq.] 
fi2  A.  421.  Under  the  laws  in  force  in  1869, 
a  husband  was  entitled  to  the  rents  of  his 
wife's  land,  not  settled  to  her  sole  use,  and 
he  did  not  by  collecting  them  become  her 
debtor  in  such  sense  as  would  sustain  a  con- 
veyance to  her  as  against  other  creditors. 
Vandeventer  v.  Goss,  116  Mo.  App.  316,  91 
S.  W.  958.  Loaning  money  to  an  individual 
to  be  used  by  him  in  the  business  of  a  cor- 
poration did  not  make  it  the  corporation's 
debt  so  as  to  render  a  mortgage  by  the  cor- 
poration valid  as  against  creditors.  Mowen 
v.   Nit'sch    [Md.]   62  A.   582. 

Evidence  sufficient  to  sliow  consideration.: 
Where  a  bill  of  sale  by  a  debtor  did  not  in- 
clude his  book  accounts,  but  there  was  evi- 
dence showing  that  the  assignment  of  such 
accounts  was  part  of  the  transaction  in- 
volved in  the  bill  of  sale,  evidence  was  suffi- 
cient to  show  that  the  assignment  was  based 
on  sufficient  consideration  as  against  cred- 
itors. Krippendorf-Dittman  Co.  V.  Treno- 
weth   [Colo.]    84  P.   805. 
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conveyances^  is  presumed  fraudulent  as  to  existing  creditors,^"  and  such  presumption 
is  conclusive  if  the  gi-antor  is  insolvent,^^  but  in  the  absence  of  actual  fraud  it  is 
not  fraudulent  as  to  subsequent  creditors. ^^  A  voluntar}^  conveyance  is  not  neces- 
sarily fraudulent  if  the  grantor  retains  sufficient  property  to  satisfy  his  debts. ^^ 
Hence  one  can  make  suitable  and  appropriate  provision  for  his  family/"  though  in- 
debted to  some  extent  at  the  time.'*^ 

Retention  of  possession  or  apparent  title.*^ — It  is  generally  provided  by  statute 
that  chattel  mortgages*^  or  sales  of  personal  property  shall  be  accompanied  by  de- 
livery and  immediate  and  continued  change  of  possession/*  or  the  instrument  evi- 
dencing the  transfer  be  recorded/^  in  order  to  render  the  transaction  valid  as  to  sub- 


Evltlenoo  insufiicieiit :  The  admission  of  a 
mortg-ag-or  to  a  third  person  having-  in  his 
hands  for  collection  a  claim  against  him 
that  the  claim  is  correct  is  insufflcient  to 
prove  the  consideration  of  a  mortgage  g-iven 
to  secure  such  debt.  Snellgrove  v.  Evans 
[Ala.]    40    So.    567. 

34.  A  good  consideration  is  insufflcient  to 
support  a  conveyance  as  against  creditors. 
Must  be  valuable.  Clarke  v.  Black,  78  Conn. 
467,  62  A.  757. 

35.  A  conveyance  from  parent  to  child 
for  the  expressed  consideration  of  one  dollar 
is  on  its  face  voluntary  and  void  as  to  cred- 
itors. Folmar  v.  Lehman-Durr  Co.  [Ala] 
41   So.    750. 

36.  The  fact  that  the  grantor  in  a  volun- 
tary conveyance  is  indebted  raises  the  pre- 
sumption that  the  conveyance  is  fraudulent 
and  casts  on  him  the  burden  of  proof.  Van- 
deventer  v.  Goss,  116  Mo.  App.  316,  91  S.  W. 
958.  A  voluntary  conveyance  which  will  de- 
feat an  existing  indebtedness  is  presumed 
to  have  been  executed  for  the  purpose  of 
defrauding  sucli  creditor.  Crary  v.  Kurtz 
[Iowa]    105    N.    W.    590. 

37.  A  voluntary  conveyance  by  an  Insol- 
vent is  fraudulent  regardless  of  intent  to  de- 
fraud. James  v.  Mallory  [Ark.]  89  S.  W.  472. 
A  voluntary  conveyance  by  an  insolvent,  or 
one  contemplating  insolvency,  is  void  as  to 
existing  creditors.  Civ.  Code  §  3442.  Nixon 
V.  Goodwin  [Cal.  App.]  85  P.  169.  The  volun- 
tary transfer  of  a  stock  of  goods  by  an  In- 
solvent to  liis  wife  is  fraudulent  as  to  his 
existing  creditor?.  Vandeventer  v.  Goss,  116 
Mo.  App.  316,  91  S.  W.  958.  Evidence  held  to 
show  that  tlie  husband  v.'as  insolvent.  Id. 
Only  clear  solvency  ir.  the  sense  of  adequacy 
of  assets,  if  sold  under  execution  to  satisfy 
debts,  will  uplioid  a  voluntary  conveyance  as 
against   exisiting  creditors.     Id. 

3S.  A  voluntary  coi.v-eyance  is  construct- 
ively fraudulent  as  to  existing-  creditors  but 
not  as  to  subsequent  ones,  unless  impeaclied 
for  actual  fraud.  Seed  v.  Jennings  [Or.] 
83  P.  872.  A  voluntary  conveyance  from 
brother  to  sister  is  not  fraudulent  as  to  a 
subsequent  creditor.  In  the  absence  of  actual 
fraud.      Hunt    v.    Nance    [Ky.]     02    S.    W.    6 

39.  A  conveyance  without  substantial  con- 
sideration is  not  fraudulent  if  the  grantor 
retains  sufficient  property  to  pay  his  debts 
Pearsall  v.  Stewart,  98  N.  T.  S.  467.  That  a 
husband  is  in  debt  at  the  time  he  makes  a 
conveyance  to  his  wife  Is  not  sufficient  to 
show  the  conveyance  to  be  fraudulent 
Wadleigh  v.  Wadleigh,  111  App.  Div.  367 
97  N.  Y.  S.  1063.  Recital  in  a  deed  from  hus- 
band to  wife  of  a  consideration  of  one  dollar 


and  other  valuable  considerations  cannot  be 
relied  upon  to  show  want  of  consideration. 
Id.  A  voluntary  conveyance  by  a  debtor  is 
not  fraudulent  if  he  retains  sufficient  prop- 
erty to  pay  his  debts.  Welch  v.  Mann,  193 
Mo.  304,  92  S.  W.  98.  A  deed  of  gift  by  hus- 
band to  wife,  when  he  is  not  indebted,  and 
which  is  duly  recorded,  is  not  fraudulent. 
Savage  v.  Savage  [C.  C.  A.]  141  F.  346.  The 
existence  of  a  cause  of  action  at  the  time 
of  a  voluntary  conveyance  by  a  debtor  must 
appear  from  the  record  in  the  action  in  which 
a  creditor  recovers  judgment,  in  order  to 
enable  the  former  to  assail  the  conveyance 
as  fraudulent.  Seed  V.  Jennings  [Or.]  83  P. 
872. 

40.  A  gift  by  a  solvent  debtor  to  his  wife 
not  made  in  contemplation  of  insolvency,  or 
of  engaging  in  some  hazardous  enterprise, 
will  be  uplield  if  not  excessive  in  view  of  the 
liusband's  circumstances  at  the  time.  Har- 
vey  v.    Godding-    [Neb.]    109    N.    W.    220. 

41.  A  man  with  large  assets  may  make 
reasonable  provision  for  his  family,  thougli 
lie  owes  debts,  if  he  does  so  in  good  faith 
and  without  intent  to  defraud  creditors.  Tlie 
criteria  being-  the  value  of  his  assets  as 
compared  with  his  debts,  and  his  intention 
Vandeventer  v.  Goss,  116  Mo.  App.  316,  91 
S.  W.  958.  A  voluntary  conveyance  from 
husband  to  wife  is  not  fraudulent  unless  the 
husband  was  indebted  at  the  time  or  subse- 
quently became  indebted  from  causes  then 
existing",  or  the  conveyance  was  made  to 
withdraw  the  property  from  the  hazard  of 
a  contemplated  business  venture.  Welch  v, 
Mann,   193  Mo.   304,  92   S.  W.  98. 

42.  See  5  C.  L.   1561. 

43.  A  chattel  mortgage  reserving  right 
in  the  mortgagor  to  sell  the  property  and 
use  the  income  in  the  business,  and  not  re- 
quiring- application  of  the  proceeds  to  any 
particular  purpose,  but  for  the  use  of  the 
mortga.gor,  is  fraudulent  as  to  creditors. 
Zartman  v.  First  Nat.  Bank,  109  App.  Div. 
J06,  96  N.  Y.  S.  633.  A  mortgage  of  a  stock 
"it  merchandise  authorizing-  the  mortgagor 
to  sell  and  requiring  him  to  account  for  so 
nuch  of  the  sale  price  as  represents  the 
purchase  price,  which  does  not  appear  in 
the  mortga'^e  but  only  in  an  inventory  filed 
therewith,  is  fraudulent  as  to  creditors  be- 
cause giving  authority  to  sell  without  ac- 
counting for  the  proceeds.  Pfeiffer  v.  Roe, 
108   App.    Div.    54,    95    N.   Y.   S.    1014. 

44.  License  to  sell  intoxicating  liquors  is 
nersonal  property.  Deg-ginger  v.  Seattle 
".rewing  &  Malting  Co.,  41  Wash.  385,  83  P. 
S98.  Civ.  Code  §  4491,  requiring  sales  of 
personal     property     to     be     accompanied    by 
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sequent  purcliasers  and  creditors.  Such  rule  does  not  apply  to  an  absolute  sale/® 
and  the  presumption  of  fraud  is,  under  some  statutes,  rebuttable.*'  What  consti- 
tutes a  sufficient  delivery  or  change  of  possession  must  be  determined  from  the  na- 
ture of  the  property*^  and  situation  of  the  parties/^  but  it  must  be  sufficient  to  im- 
part notice  to  strangers.^" 

Reservation  of  benefits  and  resulting  trusts.^'^ — The  reservation  by  a  seller  of 
some  right  or  benefit/'^-  however  small, ^•''  may  render  the  transaction  fraudulent. 
Transfers  in  trust  for  the  benefit  of  the  transferror  are  deemed  fraudulent,^*  es- 
pecially if  they  fall  within  the  terms  of  a  statute  by  which  they  are  prohibited.^^ 


actual  and  continued  change  of  possession, 
applies  to  a  sale  of  range  cattle  and  brand. 
Ettien   v.    Drum,    32    Mont.   311,    80    P.    369. 

4.5.  Under  Pierce's  Code  §§  6540,  6550,  and 
Ball.  Ann.  Codes  &  St.  §  4578,  a  transfer  of 
a  liquor  license  is  void  as  to  creditors  if  not 
recorded,  where  the  as.signor  retains  posses- 
sion of  the  license.  Deg-ginger  v.  Seattle 
Brewing  &  Malting  Co.,  41  Wash.  385,  S3  P. 
898. 

4({.  Wliere  after  a  sale  of  certain  logs  a 
third  person  witii  notice  of  the  contract  be- 
came a  creditor  of  tlie  seller  and  levied  on 
the  logs  after  notice  that  the  buyer  claimed 
to  own  them,  it  was  held  that,  as  the  trans- 
feree was  the  owner,  failure  to  record  the 
contract  as  a  mortgage  or  conditional  bill 
of  sale  did  not  affect  the  buyer's  rights. 
Montesano  Nat.  Bank  v.  Graham,  40  "Wash. 
490,   82  P.   881. 

47.  Under  Rev.  St.  1898,  §  2310,  making 
every  sale  of  chattels  presumably  fraudulent 
as  to  creditors  unless  there  is  an  actual  and 
continued  change  of  possession,  the  pre- 
sumption of  fraud  is  rebutted  by  proof  of 
payment  of  full  consideration.  Griswold  v. 
Nichols.    126    Wis.    401,    105    N.    W.    815. 

48.  The  delivery  of  large  and  heavy  ma- 
chines, if  the  parties  act  in  good  faith  and 
the  vendor  surrenders  to  the  vendee  their 
actual  possession  and  control,  does  not  re- 
quire that  they  be  moved  or  changed  in 
place,  and  this  is  especially  true  where  the 
vendee  intends  to  use  them  in  the  place 
where  they  are  at  the  time  of  the  sale. 
Presses  and  linotype  machines.  Ott  v.  Sut- 
cliffe    [N.   J.    Eq.]    60   A.    965. 

49.  A  sale  of  cattle  by  husband  to  wife 
which  also  included  his  brand  which  was 
transferred  in  the  records  of  marks  and 
brands.  Thereafter  the  husband  used  a  dif- 
ferent brand.  The  cattle  were  kept  on  land 
owned  partly  by  the  wife  and  partly  by  the 
husband.  Webster  v.  Sherman  [Mont.]  84 
P.  878.  Held  there  was  sufficient  delivery 
and  change  of  possession  to  satisfy  Civ.  Code 
§  4491,  in  view  of  Civ.  Code  §  227,  providing 
that  the  .separate  property  of  the  wife  is  not 
liable  for  her  husband's  debts  unless  he  has 
exclusive    possession    of    it.      Id. 

50.  Tlie  delivery  must  be  such  as  to  im- 
part notice  to  tliird  persons.  Clark  v.  Will- 
iams,  190  Mass.    219,   76   N.   E.   723. 

There  is  a  sufficient  elicsngc  of  pcsscssion 
where  there  is  a  delivery  at  the  time  of  sale 
and  the  purchasers  employ  an  employe  of 
the  seller  as  their  agent  and  give  tlie  prop- 
erty into  his  possession  to  hold  for  them. 
Russell   V.   Halton    [Ark.]    89    S.   W.    471. 

Delivery  Itelcl  in.suSflcicnt:  Where  after  a 
sale  of  chattels  the  seller  retained  possession 


for  about  four  months,  when  the  buyer  em- 
ployed one  who  had  been  in  the  employ  of 
the  seller  to  take  possession,  and  the  goods 
of  the  buyer  were  mingled  with  those  of  the 
seller,  there  was  no  delivery  or  change  of 
possession  sufficient  to  comply  with  Rev.  St. 
1898,  §  2473.  Johnson  v.  Emery  [Utah]  86 
P.  869.  Where  a  chattel  mortgage  was  given 
on  tan  bark  but  it  was  not  recorded,  and  an 
attempted  delivery  by  scaling  and  placing 
a  mark  on  each,  but  no  visible  change  of 
possession,  it  is  held  that  there  was  not 
sufficient  delivery  to  take  the  case  out  of 
Rev.  St.  Me.  c.  93,  §  1.  In  re  Shaw,  146  P. 
273. 

Evidence  of  <lelivery:  Under  Rev.  St.  1898, 
§  2310,  making  every  sale  of  ciiattels  pre- 
sumptively fraudulent  as  to  creditors,  unless 
followed  by  an  actual  and  continued  change 
of  possession,  on  an  issue  of  change  of  pos- 
session it  is  proper  to  show  that  the 
vendee  in  answer  to  a  question  as  to  what 
he  wanted  with  the  property  stated  that  it 
was  a  "ground  hog  sale"  and  th.at  the  prop- 
erty was  all  he  had  to  show.  Griswold  v. 
Nichols.    126    Wis.    401,    105    N.    W.    815. 

51.     See    5    C.    L.    1562. 

53.  The  retention  of  possession  by  a  chat- 
tel mortgagor  or  a  provision  in  a  mortgage 
authorizing  the  same  is  not  such  a  reserved 
benefit  as  renders  the  mortgage  fraudulent. 
Rike  V.   Ryan   [Ala.]    41  So.   959. 

53.  It  is  fraudulent  thougli  the  benefit 
reserved  be  great  or  small.  Tissier  v.  Wailes 
[Ala.]   39   So.   924. 

54.'  A  transfer  of  property  by  a  debtor  in 
trust  for  his  own  use  and  Ijenefit  is  fraudu- 
lent as  to  existing  and  subsequent  creditors. 
Williams   v.   Kemper    [Minn.]    109    N.   W.    2.42. 

Held  not  framliilent:  Where  a  lessee  of 
Iiop  yards  surrendered  his  lease  and  it  was 
tlioreafter  secured  by  his  wife  and  son, 
evidence  held  insufficient  to  show  that  they 
leased  in  good  faith  for  their  own  use  and 
not  in  trust  for  the  original  lessee.  Livesley 
V.   Heise    [Or.]    85   P.    509. 

Trnst  not  crenfed;  In  an  action  by  a 
creditor  of  a  husband  to  impress  a  trust  on 
real  estate  acquired  by  a  wife,  evidence  held 
to  show  that  the  wife  was  a  good  faith  pur- 
chaser from  parties  who  acquired  through 
mortgage  foreclosure.  Bodkin  v.  Kerr 
[Minn]  107  N.  W.  137.  Where  a  deed  was 
executed  by  husband  and  wife  for  the  fraud- 
ulent purpose  on  the  part  of  the  husband  of 
placing  the  title  beyond  the  reach  of  the  wife 
and  there  was  no  contract  to  reconvey  to 
the  husband  or  that  the  property  should  be 
held  for  his  benefit,  the  conveyance  did  not 
create  a  trust  for  his  benefit.  Jolly  v.  Gra- 
ham   [111.]    78  N.   E.   919. 
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Fraudulent  intent  and  evidence  of  fraudJ'^ — A  conveyance  must  have  been  made 
with  intent  to  defraud.^^  The  question  of  fraudulent  intent  is  one  of  fact^^  and  ia 
provable  by  circumstantial  evidence,^®  and  in  ascertaining  such  intent  a  wide  range 
of  investigation  is  permitted.®"     Fraud  is  never  presumed®^  but  must  be  proven  by 


55.  A  sale  of  personalty  at  an  agreed 
consideration  which  the  buyer  promised  to 
pay  to  creditors  is  not  a  transaction  within 
Comp.  Laws  1S97,  §  9514,  making-  transfers 
of  goods  in  trust  for  the  use  of  the  trans- 
feror fraudulent  as  to  creditors.  Thompson 
V.  Newland  [Mich.]  13  Det.  Leg.  N.  320,  108 
N.    W.    93. 

56.  See   5   C.  L.    1563,   1571. 

57.  See  ante,  §  1,  The  Fraud  and  Its  Ele- 
ments. Where  there  -was  no  intent  6n  tlie 
part  of  a  grantor  to  defraud  creditors  and 
all  his  property  was  applied  to  the  payment 
of  his  debts,  the  conveyance  v.'as  held  not 
fraudulent.  Scott  v.  Thomas,  104  Va.  330, 
51  S.  E.  829.  Where  one  before  marriage 
conveyed  his  property  retaining  a  life  inter- 
est, but  it  did  not  ai^pear  that  at  the  time 
he  contemplated  matrimony,  and  at  the  time 
of  his  marriage  he  was  in  possession  of  the 
property,  the  conveyance  was  lield  not  fraud- 
ulent as  to  his  wife's  marital  rights.  Ceil- 
ings V.  Collings  [Ky.]  92  S.  W.  577.  Under 
the  rule  that  a  voluntary  conveyance  is  not 
on  tliat  account  void  as  to  subsequent  cred- 
itors, where  a  husband  deeded  to  his  wife 
and  thereafter  purchased  an  interest  in  a 
business,  the  seller  could  not  assert  that  the 
conveyance  was  fraudulent  without  showing 
that  such  venture  was  anticipated  at  the 
time  the  deed  was  made.  Peyton  v.  Webb 
[Ky.]  96  S.  W.  839.  A  subsequent  creditor 
cannot  assail  an  issue  of  bank  stock  to  his 
debtor's  wife  where  such  stock  was  paid  for 
by  the  husband  who  was  indebted  to  his  wife 
for  an  amount  exceeding  the  cost  of  the 
stock.  Boldrick  v.  Mills  [Ky.]  96  S.  W.  524. 
Under  Ohio  St.  §  6343,  amended  by  93  Ohio 
Laws  p.  209,  an  intent  to  prefer  a  creditor  is 
made  constructively  fraudulent,  and  actual 
intent  or  fraud  need  not  be  shown.  Barber 
V.  Colt  [C.  C.  A.]  144  P.  381. 

58.  Where  the  fncts  concerning  a  convey- 
ance claimed  to  be  fraudulent  are  ascertain- 
ed and  determined  by  the  court,  the  conclu- 
sion as  to  the  existence  of  fraud  and  con- 
sideration is  for  the  jury.  Clarke  v.  Black, 
78   Conn.   4G7,   62  A.  757. 

59.  May  be  shown  by  facts  and  circum- 
stances connected  with  and  surrounding  the 
transaction.  Klauber  v.  Schloss  [Mo.]  95  S. 
W.  930.  Fraud  may  be  inferred  from  cir- 
cumstances and  need  not  be  established  by 
direct  evidence.  Lawrence  Bros.  v.  Heylman, 
111  App.  Div.   848,  98  N.  Y.   S.   121. 

60.  Everything  that  was  said  by  the 
parties  at  the  time  of  the  transaction  Is  ad- 
missible. Fabian  v.  Traeger,  117  111.  App. 
176. 

Eviilence  of  frauds  Wltliboliling  from 
recoril  is  not  of  itself  conclusive  evidence 
of  fraudulent  intent,  but  is  a  circumstance  to 
be  considered  with  other  circumstances  of 
the  case.  Rogers  v.  Page  [C.  C.  A.]  140  F. 
596.  Conveyance  by  mortgage  between 
brothers  held  fraudulent  when  given  only  a 
few  days  before  bankruptcy  and  was  not  re- 
corded. Id.  It  is  not  necessary  that  the  In- 
solvency  of   tlie    deljior    at    the    time    of    the 


conveyance  be  shown,  though  such  fact  ia 
material  as  bearing  on  the  purpose  of  the 
conveyance.  Crary  v.  Kurtz  [Iowa]  105  N. 
W.    590. 

Not  evidence  of  fraud:  That  a  parent 
wanted  to  make  a  fraudulent  conveyance  to 
his  child  is  not  evidence  that  his  conveyance 
to  a  stranger  was  fraudulent.  Perry  v.  Pore 
[Ky.]  90  S.  W.  952.  It  is  not  permissible  in 
an  action  by  a  trustee  in  bankruptcy  to  set 
aside  a  conveyance  made  by  the  bankrupt  to 
his  v/ife  six  months  prior  to  the  petition 
in  bankruptcy  to  show  that  his  reason  for 
going  into  bankruptcy  was  threatened  at- 
tachment by  creditors.  Maffi  v.  Stephens 
[Tex.  Civ.  App.]  15  Tex  Ct.  Rep.  140,  93  S.  W. 
158.  On  an  issue  as  to  the  bona  fldes  of  a 
sale  of  a  stock  of  merchandise,  it  is  not  per- 
missible to  show  previous  offers  to  sell  to 
others,  in  the  absence  of  a  showing  of  open 
offers  for  legitimate  purposes.  McCuin  v. 
Merchant  Grocery  Co.    [Ark.]    93  S.  W.   563. 

Evidence  held  adinissiljles  When  the  con- 
sideration for  a  conveyance  was  .$4,000,  it 
was  admissible  to  show  that  shortly  there- 
after one-half  of  the  property  was  taken  for 
widening  a  street  and  $22,000  awarded.  Law- 
rence Bros.  V.  Heylman,  111  App.  Div.  848, 
98  N.  Y.  S.  121.  Where  defendant  claimed 
that  the  conveyance  was  made  to  him  for  the 
benefit  of  all  the  creditors,  a  deed  by  him  to 
a  bank  which  reconveyed  and  took  a  mort- 
gage to  secure  its  debt  was  admissible  to 
contradict  such  defense.  Nixon  v.  Goodwin 
[Cal.  App.]  85  P.  169.  When  a  grantee  claim- 
ed that  a  deed  was  made  to  him  for  the  bene- 
fit of  all  the  creditors,  a  mortgage  on  such 
property  executed  to  secure  a  note  given  by  * 
the  grantee  was  admissible  to  contradict 
such   defense.     Id. 

Evidence  held  inadmissible:  Declarations 
of  the  seller  in  the  buyer's  absence,  after  an 
alleged  fraudulent  conveyance,  are  not  ad- 
missible to  impeach  the  title  of  the  buyer. 
Hart  v.  Brierley,  189  Mass.  598,  76  N.  E.  286. 
Where  a  grantor  stated  after  the  conveyance 
and  in  the  absence  of  the  grantee  that  the 
property  still  belonged  to  him,  evidence  of 
such  statements  is  not  admissible  against 
the  grantee  in  an  action  to  recover  the  prop- 
erty. Perry  v.  Pore  [Ky.]  90  S.  W.  952. 
Declarations  of  the  grantor  long  after  the 
conveyance  are  not  competent  against  the 
grantee  to  prove  fraudulent  intent,  insol- 
vency, or  want  of  consideration.  Wadleigh 
V.  Wadleigh,  111  App.  Div.  367,  97  N.  Y.  S. 
1063.  The  fact  that  the  ledger  used  by  the 
liankrupt  during  the  year  the  alleged  fraud- 
ulent conveyances  occurred  was  mutilated 
did  not  render  such  ledger  admissible.  Clark 
V.  Mulcahy,  190  Mass.  64.  76  N.  E.  236.  In  a 
suit  to  set  aside  as  fraudulent  a  conveyance 
made  more  than  two  years  before  tlie  grantor 
was  adjudicated  a  bankrupt,  evidence  of  his 
financial  condition  10  months  after  he  pur- 
chased the  property,  which  was  later  con- 
veyed, was  too  remote  as  to  his  condition 
at  the  time  the  deed  was  made  and  of  his 
intent.    Id.    In  an  action  to  recover  the  value 
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a  preponderance  of  evidence/'-     The  fact  that  the  grantor  is  indebted  does  not  raise 


of  certain  mining-  stock  alleged  to  have  been 
fraudulently  conveyed,  where  .the  value  of 
the  stock  and  dividends  had  been  shown  evi- 
dence of  the  reputation  and  standing-  of 
Other  mines  in  the  vicinity  was  immaterial. 
Arnold  v.  Harris  [Mich.]  105  N.  W.  744. 
In  an  action  to  recover  money  transferred 
by  a  debtor  to  his  son,  evidence  that  the 
son  was  a  first  class  business  man  was  irrel- 
evant. Id.  In  an  action  to  set  aside  an  al- 
leged fraudulent  conveyance,  it  is  incompe- 
tent for  the  sheriff  who  levied  executions  to 
testify  that  in  his  opinion  the  grantor  had 
no  property  other  than  that  on  which  he 
levied.  Id.  Where  the  acts  of  a  debtor  in 
contracting  a  debt  and  making  a  sale  were 
independent  and  not  parts  of  a  scheme  to  de- 
fraud creditors,  evidence  that  he  perpetrated 
a  fraud  in  contracting  the  debt  was  not  ad- 
missible on  the  question  as  to  whether  the 
sale  was  fraudulent  Thompson  v.  Newland 
[Mich.]  13  Det.  I^eg.  N.  320,  108  N.  W.  93. 
A  debtor  who  has  made  a  conveyance  and 
has  testified  that  it  was  demanded  and  given 
as  security  may  not  testify  what  his  inten- 
tion was  in  executing  it.  Russell  v.  Halton 
[Ark.]  89  S.  W.  471.  Where  in  an  action  to 
set  aside  as  frjiudulent  a  conveyance  from 
a  corporation  to  its  president,  a  witness 
testified  that  on  the  date  of  the  conveyance 
the  corpoi-ation  owned  stock  of  a  mining 
company  but  he  did  not  know  what  it  was 
worth  since  about  a  year  prior  to  that  time, 
evidence  as  to  its  value  a  year  prior  to  the 
conveyance  was  immaterial.  Nixon  v.  Good- 
•win  [Cal.  App.]  85  P.  169.  In  an  action  to 
set  aside  as  fraudulent  a  conveyance  by  a 
corporation  to  its  president,  it  is  not  per- 
missible to  show  that  the  corporation  bor- 
rowed money  from  the  president  without 
showing  that,  the  directors  had  authorized 
such  borrowing.  Id.  Where  it  was  not 
offered  to  show  what  took  place  at  a  certain 
meeting-  of  the  directors,  it  is  immaterial  as 
to  who  were  present  at  such  meeting.  Id. 
In  an  action  to  set  aside  as  fraudulent  a 
conveyance  by  a  corporation  to  its  president, 
notes  by  the  corporation  to  the  grantee  were 
inadmissible  to  show  indebtedness  to  him 
in  the  absence  ef  a  showing  that  such  notes 
were  authorized  by  the  directors  of  the  cor- 
poration. Id.  In  an  action  by  a  corporation 
in  insolvency  to  set  aside  as  fraudulent  a 
conveyance  of  the  corporate  property  to  its 
president,  a  judgment  recovered  against  the 
corporation  after  the  conveyance  was  inad- 
missible. Id.  Sentiment  of  people  who 
knew  of  a  conveyance  and  the  parties  there- 
to as  to  its  being  fraudulent  is  not  admissi- 
ble.    Perry  v.  Pore   [Ky.]    90  S.  W.   952. 

til.  See  Fraud  and  Undue  Influence,  7  C. 
L.  1813.  Solvency  at  the  time  of  a  transfer  is 
presumed  in  the  absence  of  an  allegation  to 
the  contrary.  Jensen  v.  Montgomery,  29 
Utah,  89,  80  P.  504.  Where  a  creditor  assails 
a  conveyance,  an  allegation  that  the  grantor 
Is  insolvent  raises  no  question  as  to  his 
solvency  at  the  time  the  conveyance  was 
made.     Id. 

C3.  Evidence  sufliolent  to  show  fraud: 
Evidence  held  to  show  that  the  sale  of  a 
stock  of  merchandise  for  an  inadequate  con- 
sideration was  fraudulent  where  the  buyer 
advised  the  seller  to  get  out  of  the  country 


and    immediately    commenced    to    dispose    of 
the  stock   in  job   lots.      Rusho  v.   Richardson 
[Neb.]    109   N.   W.    394.     Where   an   agreement 
between    parent  and   child    for   an   annuity   to 
the   parent   provided   for   the  turning  over  to 
the  parent  of  certain  rents  and  profits,  it  was 
held  not  necessary  in  an   action  to   set  aside 
a    fraudulent    conveyance    to    show    that    all 
sucii  rents  went  to  him.     Mortens  v.  Mertens, 
48  Misc.   235,  96  N.   Y.  S.  785.      Evidence  suflfi- 
cicnt  to  show  that  a  conveyance  was  fraud- 
I  ulent.      Ainsworth    v.    Roubal    [Neb.]    105    N. 
]  W.    248.      Evidence   sufficient   to   show   that   a 
transfer  by  a  husband  pending  a  divorce  pro- 
ceeding   by    his    wife    was    fraudulent    as    to 
her   right    to   alimony.      Cochran   v.   Cochran, 
96  Minn.   523,   105  N.  W.   183.      Evidence   suffi- 
cient   to    show    that   a   mortgage  given    by    a 
corporation   was   not  given   to   secure   a  debt 
of  the  corporation   but  was  to  secure  a  debt 
of  an  officer  and  was  fraudulent.     Mowen  v. 
Nitsch  [Md.]  62  A.  582.     But  a  charge  of  con- 
cealm.ent    of    property    will    be    regarded    as 
sufficiently    proven    where    sustained    by    the 
testimony    of    a   number    of    witnesses    as    to 
declarations  made  by   the  debtor  at  different 
times   that  he  was   execution  proof  and   that 
his  property  had  all  been  placed   beyond   tlT^ 
reach   of  creditors.      Ravenna  National   Bank 
v.    Latimer,    8    Ohio    C.   C.    (N.    S.)_   563.      Evi- 
dence   sufficient    to    show    a    conveyance    of 
standing  timber   to  be  fraudulent  where  the 
price  was  inadequate,  took  away  much  value 
from     the    land    wliich    was    heavily    incum- 
bered, was  a  secret  additional  benefit  for  the 
grantor,  and  other  fraudulent  circumstances. 
In  re  Benjamin,  140  F.  320.     Evidence  held  to 
show  a  conveyance  fraudulent  where  a  stock- 
holder  of  a   corporation    advanced   it  a   large 
sum   of  money,  and  knowing  that  it  was   in- 
solvent   resigned     as    president    and    took    a 
deed  of  the  company's  property.     The   trans- 
action was  kept  secret  and  only  disclosed  at 
a  meeting   of  creditors,   when   he  stated   that 
the  deed  was  made  to  protect  other  creditors 
before    himself.      Subsequently    he    conveyed 
the  property  to  a  bank  and  the  bank  recon- 
veyed    to    him    and    took    a    mortgage    back. 
The    creditors    did   not    ratify    these    transac- 
tions.     Nixon    V.    Goodwin    [Cal.    App.]    85    P. 
169.      Where    the    president    of   a   corporation 
secretly    resigned    so    that    he    could    take    a 
conveyance     of     the    corpora,te     property     in 
satisfaction     of     a     pre-existing     debt,     and 
though    he    stated    that    the    conveyance   was 
for   the   benefit   of   all    the  creditors    he   later 
conveyed  to  a  bank  which  reconveyed  to  him 
taking  a  mortgage,   such    facts   were    insuffi- 
cient   to    show    that    the    conveyance    to    him 
was  for  the  benefit  of  all  the   creditors.     Id. 
Evidence  insufiieJent  to  slio-sv  fraud:     That 
a    mortgage    is    made     on     $18,000    worth    of 
property   to  secure  a  debt   of  .$4,400  is  not  of 
itself    sufficient    to    prove    fraudulent    intent 
on    the    part    of    the    mortgagor.      Mercantile 
Exch.     Bank     v.     Taylor     [Fla.]      41     So.     22. 
Where  it  did  not  appear  how  much  a  married 
woman  was  in  debt,  how  much   property  she 
had,   nor   its   value  at   the   time  she  executed 
a  chattel  mortgage,  such  nnortgage  was  held 
not   to   be    fraudulent.      Id.      Where   a  debtor 
sold   goods   to   one   who  promised   to   pay   the 
purchase    price    to    creditors,    and   a    creditor 
attached    part   of   the    property    sold,    where- 
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a  presumption  of  fraud,'^''  unless  the  conveyance  is  without  consideration/*  or  he 
is  indebted  to  the  extent  of  insolvency.*'^ 

Fraud  in  the  grantee  and  notice  to  him  of  fraud.'^'^ — As  a  general  rule  the  gran- 
tee must  have  notice  of  the  fraudulent  intent  of  his  grantor/^  or  be  a  party  to  the 
fraudulent  design/^  but  this  is  not  so  as  to  a  voluntary  conveyance  in  fraud  of  mari- 


upon  the  seller  directed  the  buyer  not  to 
pay  such  debt  but  to  pay  others,  the  act  of 
the  debtor  did  not  prove  the  original  trans- 
action to  be  fraudulent.  Thompson  v.  New- 
land  [Mich.]  13  Det.  Leg.  N.  320,  108  N.  W. 
93'.  Evidence  insufhcient  to  show  that  a 
conveyance  was  fraudulent.  Atkinson  v. 
McNider  [Iowa]  105  N.  W.  504.  Where  one 
creditor  testified  that  at  the  time  the  debtor 
made  a  conveyance  he  believed  she  did  not 
intend  to  defraud  him  but  had  the  deeds 
made  to  a  third  person  because  of  trouble 
with  her  husband,  the  evidence  was  insuffi- 
cient to  show  that  she  intended  to  defraud 
creditors  g-enerally.  Lyons  v.  Urgalones,  189 
Mass.  424.  75  N.  E.  950.  Evidence  sufTicient 
to  show  that  notes  secured  by  a  mortgage 
were  not  in  fact  paid  though  so  indorsed, 
and  that  the  mortgage  was  not  kept  alive 
for  the  purpose  of  defrauding  creditors,  and 
particularly  a  creditor  whose  lien  was  sub- 
sequent to  the  lien  of  the  mortgage.  Mc- 
Caffrey V.  Burkhardt  [Minn.]  lOo  N.  W.  971 
Finding  that  a  conveyance  was  not  fraudu- 
lent bel  1  not  against  the  clear  preponderance 
of  the  evidence,  which  was  in  direct  conflict 
on  the  material  facts  as  to  require  it  to  be 
set  aside.  Rosenheimer  v.  Krenn,  126  Wis 
617,  106  N.  W.  20.  Where  the  evidence  of 
fraud  On  the  part  of  the  grantor  was  meager 
and  there  was  none  shovv'Ing  that  the  grantee 
participated  in  the  fraud,  and  he  paid  a  fair 
consideration,  a  iinding  that  the  conveyance 
was  not  fraudulent  was  justified.  Whiting 
V.  Hoglund.  127  Wis.  135,  106  N.  W.  391. 
Evidence  sufficient  to  show  that  full  value 
was  paid  and  that  a  sale  was  not  fraudulent. 
Wheeler  v.  Lasch  [Mich.]  12  Det.  Leg.  N. 
987,  106  N.  W.  689.  Evidence  of  improper 
conduct  by  the  grantor  in  a  voluntary  con- 
veyance, committed  sulisequent  to  tlie  con- 
veyance with  the  wife  of  tlie  defendant,  does 
not  show  such  conveyance  to  have  been  made 
to  defraud  defendant  in  the  collection  of  a 
judgment  he  mi^ht  recover-  in  an  pr^^^nn  for 
alienation  of  affections,  where  it  does  not 
appear  tliat  the  grantor  anticipated  such  ac- 
tion or  had  reason  for  putting  his  property 
out  of  his  hand  on  that  account.  Seed  v. 
Jennings  [Or.]  83  P.  872.  In  a  suit  to  set 
aside  a  transfer  of  dower  rights  by  a  dow- 
ress,  whore  it  was  set  up  that  the  transfer 
w^as  without  consideration,  but  no  otlier 
facts  were  shown  except  the  transfer  and  it 
was  not  sliown  that  the  transferee  was  not 
responsible,  he  will  not  be  restrained  from 
collecting  the  rents  which  constitute  the 
dower  right.  Dolan  v.  Conlon,  99  N.  T.  S. 
1090.  Where  an  insurance  company  in  fail- 
ing circumstances  sells  out  for  the  best  in- 
terest of  all  to  another  corporation,  unin- 
tentional omission  to  provide  for  scattered 
creditors,  wlio  will  be  paid  as  fast  as  their 
claims  are  presented,  is  not  sufficient  to  ren- 
der the  sale  fraudulent  as  a  matter  of  law. 
Raymond  v.  Security  Trust  &  Life  Ins.  Co., 
Ill  App.  Div.  191,  97  N.  Y.  S.  557.  An  offer 
by  a  debtor  to  sell  a  piece  of  property  at  a 


low  figure,  and  to  accept  notes  and  mortgage 
for  all  or  a  large  part  of  the  purchase  price, 
it  is  not  sufficient  when  standing  alone  to 
establish  a  purpose  on  the  part  of  the  debtor 
of  placing  his  property  beyond  the  reach  of 
creditors.  Ravenna  National  Bank  v.  Lati- 
mer, 8  Ohio  C.  C.  (N.  S.)  563.  The  fact  that 
at  the  time  of  a  voluntary  conveyance  a 
corporation  organized  by  the  grantor  to 
carry  on  the  business  previously  carried  on 
by  him  was  insolvent  does  not  show  that 
the  grantor  was  unable  to  pay  his  personal 
debts.  Welch  v.  Mann,  193  Mo.  304,  92  S.  W. 
98.  The  mere  fact  that  a  creditor  witliholds 
a  deed  of  trust  from  record  without  any 
agreement  between  debtor  and  creditor  or 
other  fraudulent  circumstance  is  insufllcient 
to  establish  fraud  on  the  part  of  the  cred- 
itor. Jones  V.  Levering,  116  Mo.  App.  377, 
91  S.  W.   980. 

63.  The  mere  fact  that  a  grantor  is  in 
debt  does  not  show  his  conveyance  to  be 
fraudulent  if  he  retains  sufl^cient  property 
to  satisfy  his  debts.  Wadleigh  v.  Wadleigh, 
111    App.    Div.    367,    97    N.    Y.    S.    1063. 

64.  A  voluntary  conveyance  by  a  debtor 
is  presumptively  fraudulent.  Lawrence  Bros. 
V.  Heylman,  111  App.  Div.  StS,  98  N.  Y.  S. 
121. 

65.  In  an  action  to  set  aside  a  convey- 
mce  as  fraudulent,  it  must  be  shown  that 
the  grantor  was  insolvent  at  the  time  it  was 
made  or  that  execution  had  been  returned 
nulla  bona  which  implies  insolvency.  Mc- 
Avoy  V.  Jennings  [Wash.]  87  P.  53.  A  com- 
plaint by  a  creditor  to  subject  property  con- 
veyed by  the  debtor  in  trust  for  himself  to 
the  payment  of  his  debt,  whicli  alleges  that 
execution  has  been  returned  unsatisfied,  need 
not  allege  that  the  debtor  is  insolvent  and 
has  no  other  property  from  which  the  debt 
can  be  sati  =  ""d.     Williams  v.  Kemper  [Minn.] 

09  N.  W.  242. 
Insolveuo..  uot  sho-jvn:  Evidence  did  not 
show  that  a  debtor  was  insolvent  when  a 
convej'ance  was  made.  First  State  Bank  v. 
Sibley  County  Bank,  96  Minn.  456,  105  N.  W. 
485.  Tlie  return  of  an  execution  partly  un- 
satisfied one  year  after  a  conveyance  was 
made  does  not  alone  show  insolvency  at  the 
time  of  the  conveyance.  Wadleigh  v.  Wad- 
leigh, 111  App.  Div.  367,  97  N.  Y.  S.  1063.  A 
return  of  execution  nuMa  bona  and  that  the 
sheriff  was  unable  to  find  other  property  is 
Itriina  facie  evidence  of  the  debtor's  insol- 
vency. Calkins  v.  Howard  [Cal.  App.]  83 
P.    280. 

66.  See   5    C.    L.    1563. 

67.  Evidence  insufficient  to  show  fraud  in 
a  purchaser  where  he  gave  full  value,  in- 
quired as  to  debts,  and  property  given  by 
him  in  exchange  was  as  much  subject  to 
execution  as  the  property  he  received.  Hos- 
kins  V.  Fayetteville  Grocery  Co.  [Ark.]  96 
S.  W.  195.  In  order  to  entitle  a  third  person 
to  set  it  aside,  both  vendor  and  vendee  must 
have  participated  in  the  fraud.  Adams  v. 
Wallace,    122    111.    App.    550. 
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tal  rights.*'^  A  grantee  is  presumed  to  share  his  grantor's  fraudulent  intent/"  and 
if  the  grantor  is  insolvent  the  grantee  has  the  burden  of  proving  the  bona  fides  of 
his  purchase.'^^  A  grantee  with  notiee  of  facts  sufficient  to  put  an  ordinarily  prudent 
man  on  inquir}'  is  charged  with  notice  of  his  grantor's  fraudulent  intent.''^ 

Relationship  of  the  partiesP — The  mere  fact  that  a  transaction  is  between  rela- 
tives does  not  stamp  it  with  fraud^*  unless  it  is  voluntary/^  and  its  effect  is  to  de- 
feat the  rights  of  creditors/"  in  which  case  a  presumption  of  fraud  is  raised^^  and 
the  transferee  has  the  burden  of  proving  the  bona  fides  of  the  transaction.'^* 


GS.  A  grantee  who  accepts  the  provisions 
of  a  deed  given  to  secure  a  pretended  in- 
debtedness becomes  a  r^irty  to  the  fraudu- 
lent dcsig-n  of  tlie  grantor.  Klauber  v. 
Schloss    [Mo.]    95   S.   W.    630. 

69.  Where  one  makes  a  voluntary  convey- 
ance with  intent  to  defraud  his  future  wife 
of  her  marital  riglit?,  it  is  not  essential,  in 
order  to  have  the  deed  set  aside,  that  the 
grantee  participate  in  tlie  fraudulent  intent. 
Iliggins  v.   Higgins,   219   111.   146,   76  N.   E.   86 

70.  Where  the  grantor  conveys  with  in- 
tent to  defraud  creditors,  it  is  presumed  that 
the  grantee  shared  such  intent  and  he  has 
the  burden  to  show  that  his  purchase  was 
bona  fide.  Lawrence  Bros.  v.  Heylman,  111 
App.   Div.   848,    98   N.   Y.   S.   121. 

71.  Where  the  grantor's  insolvency  is 
shown,  the  burden  is  on  the  grantee  to  show 
that  the  conveyance  was  upon  a  good  consid- 
eration and  he  had  no  notice  of  tlie  fraudu- 
lent intent.  Wadleigh  v.  Wadleigh,  111  App. 
Div.  367,  97  N.  Y.  S.  1063.  The  proof  of 
fraudulent  intent  of  tlie  grantor  wliich  will 
cast  the  burden  of  proof  on  the  gi-antee 
must  be  supplied  by  evidence  which  is  com- 
petent against  tlie  grantee.  Id.  One  who 
claims  to  be  a  bona  fide  purchaser  must 
allege  that  he  is  a  purchaser  for  value  and 
without  notice  of  the  fraudulent  intent  of 
his  vendor.  Dent  v.  Pickens  [W.  Va.]  53 
S.   E.  154. 

73.  An  assignee  of  credits  of  a  corpora- 
tion, who  has  notice  of  foreclosure  of  a 
mortgage  on  all  the  company's  property, 
and  of  the  mortgagee's  entry  under  the  lease, 
and  inquiry  would  have  led  to  information 
of  the  actual  condition  of  tlie  company,  he 
was  charged  with  notice  of  the  insolvency. 
Russel  &  E.  Mfg.  Co.  v.  Faitoute  Hard-^^nre 
Co.  [N.  J.  Eq.]  62  A.  421.  A  conveyance 
with  intent  to  defraud  creditors  is  void  as 
to  them  if  the  grantee  had  notice  of  such 
intent  or  of  such  facts  as  would  excite  the 
suspicion  of  an  ordinarily  prudent  man.  Baze 
V.  Island  City  Mfg.  Co.  [Tex.  Civ.  App.]  15 
Tex.    Ct.    Rep.    483,    94    S.    W.    460. 

73.  See   o    C.  L.    1565. 

74.  Evidence  sufficient  to  show  that  a 
conveyance  from  a  solvent  person  to  his  wife 
was  not  fraudulent.  Harvey  v.  Godding 
[Neb.]  109  N.  W.  220.  A  husband  may  ren- 
der services  in  the  management  of  his  ^vife's 
property  without  rendering  such  property 
subject  to  the  claims  of  his  creditors.  Fore- 
man v.  Citizens'  State  Bank,  128  Iowa,  661, 
105  N.   W.   163. 

75.  A  voluntary  conveyance  from  parent 
to  child  is  constructively  fraudulent  as  to 
existing  creditors,  if  the  grantor  has  not 
enough  property  left  to  satisfy  his  debts. 
Campbell  v.  Campbell,  129  Iowa,  317,  105  N. 
W.  583.     Where  a  parent  makes  a  voluntary 


conveyance  to  a  child,  the  grantee  has  the 
burdf-n  to  show  that  remaining  property  of 
the  grantor  was  sufficient  to  satisfy  his 
debts.  Id.  Evidence  sufficient  to  show  that 
a  parent  after  making  a  voluntary  convey- 
ance to  a  child  had  sufl^cient  property  to 
satisfy  his  debts.  Id.  It  is  presumed  that  a 
conveyance  from  husband  to  wife  at  the 
time  of  his  financial  embarrassment  is  vol- 
untary, and  hence  fraudulent.  Auburgh  v. 
Lydston,  117   111.   App.   574. 

76.  A  conveyance  by  father  to  son  or 
otlier  near  relative  is  presumptively  fraudu- 
l'^"''t  as  to  existinar  creditors.  Seeley  v. 
Ritchey  [Neb.]  107  N.  W.  769.  Evidence  in- 
sufficient to  rebut  the  presumption  that  a 
deed  from  fatlier  to  son  was  fraudulent  as 
to  existing  creditors.  Id.  In  an  action  to 
set  aside  a  voluntary  deed  from  parent  to 
child  where  it  appeared  that  execution  had 
been  issued  on  plaintiff's  judgment  and  re- 
turned no  property  found,  it  is  presumed 
that  tlie  grantor  tlien  had  no  property  to 
pay  his  debts  and  had  none  after  the  con- 
veyance. Campbell  v.  Campbell,  129  Iowa, 
317,  105  N.  W.  583.  A  conveyance  by  hus- 
band to  wife  of  all  his  property  for  the  re- 
lease of  tlie  purported  obligation  to  there- 
after support  her  is  fraudulent  as  to  exist- 
ing creditors.  Auburgh  v.  Lydston,  117  111. 
App.    574. 

77.  Purchases  of  real  or  personal  property 
made  during  coverture  by  the  wife  of  an 
insolvent  from  him  are  regarded  with  sus- 
picion, and,  as  against  liis  creditors,  the  pre- 
sumption that  it  was  not  paid  for  out  of  her 
separate  estate  must  be  overcome  by  clear, 
full,  and  strict  proof.  Southern  Lumber  & 
Supply  Co.  v.  Verdier  [Fla.]  40  So.  676.  A 
transfer  to  a  relative  which  leaves  the  trans- 
feror without  sufl^cient  means  to  pay  his 
debts  is  prima  facie  fraudulent.  Horner- 
Gsylord  Co.  v.  Miller,  147  F'.  295.  Where  a 
husband  just  prior  to  the  maturity  of  an 
obligation  conveyed  all  his  real  estate  to  his 
wife,  evidence  held  to  show  that  such  con- 
veyance v.^as  prima  facie  fraudulent.  Knick- 
erbocker Trust  Co.  v.  Carhart  [N.  J.  Eq.] 
64   A.    756. 

78.  In  a  suit  by  creditors  to  set  aside  a 
conveyance  by  husband  to  wife  while  he 
was  insolvent,  the  burden  of  proving  ade- 
quate consideration  and  that  the  transaction 
was  bona  fide  is  on  the  wife  and  clearer 
proof  is  required  than  if  the  transaction  was 
between  strangers.  Southern  Lumber  &  Sup- 
ply Co.  v.  Verdier  [Fla.]  40  So.  676.  A  post- 
nuptial settlement,  where  the  husband  Is  in- 
debted at  the  time  it  is  made,  is  void  as  to 
his  creditors,  and  the  settlement  is  voluntary 
unless  those  claiming  under  it  can  clearly 
show  that  it  is  supported  by  a  valuable  con- 
sideration.     Vashon    v.    Barrett    [Va.]    54    S. 
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Preference  to  creditors^ — In  the  absence  of  statutory  inhibition'^  a  debtor  may 
prefer  one  creditor,^^  though  others  are  thereby  hindered  and  delayed. ^^     Eelation- 


E.  705.  A  wife  and  son  taking  a  conveyance 
from  her  liusband  has  tlie  burden  of  show- 
ing g-ood  faith.  Livesley  v.  Hoise  [Or.]  85 
P.  509.  Wliere  a  husband  made  a  voluntary 
conveyance  to  his  wife,  the  effect  of  which 
is  to  defeat  an  existing-  deijt  against  him. 
she  has  the  burden  to  prove  that  lie  retained 
ample  means  to  pay  his  debts  and  that  the 
g-ift  was  not  unreasonable  in  view  of  his 
financial  condition.  Crary  v.  Kurtz  [Iowa] 
105   N.   W.    590. 

Trjijisactions  held  fraudulent:  Where  the 
wife  of  tile  only  person  who  knew  that  an- 
other was  seeking  investment  while  un- 
known to  the  investor  procured  him  to  take 
a  mortgage  on  land  which  she  did  not  own, 
and  thereafter  made  a  voluntary  conveyance 
to  her  husband,  evidence  held  to  show  that 
such  conveyance  was  fraudulent.  jMosley  v. 
Donnell,  42  Wash.  518.  85  P.  259.  Where  a 
son  two  days  before  trial  of  a  suit  against 
him  executed  a  bill  of  sale  of  all  his  prop- 
erty to  his  mother  for  a  previous  debt,  judg- 
ment was  rendered  against  the  son.  He  con- 
tinued in  possession  of  the  property.  His 
mother  knew  of  the  debt.  Held  the  sale  was 
fraudulent  and  the  mother  had  sufficient 
knowledge  to  put  hor  on  inquiry  as  to  her 
son"s  intent.  Sjoberg  v.  Field,  53  Misc.  Ail, 
100  N.  Y.  S.  531.  Bill  of  sale  from  an  insol- 
vent to  his  wife,  and  notes  and  mortgage  to 
his  brother,  of  his  personal  property  and 
crops,  held  fraudulent  under  the  Iowa  law. 
In  re  Hemstreet,   139  F.   958. 

Evidence  su3icieiit  to  show  a  conveyance 
to  be  fraudulent  where  a  transfer  was  be- 
tween relatives.  Willett  v.  Froelich  [Ky.] 
90  S.  W.  572.  Evidence  held  to  show  that  a 
conveyance  from  a  son  to  his  mother  was 
fraudulent.  Jones  v.  Lossiter  [Ky.]  93  S. 
W.  657.  Evidence  sufflcient  to  show  to  be 
fraudulent  a  transfer  by  an  insolvent  per- 
son to  his  brother  who  lived  with  him  and 
w^as  not  shown  to  have  means  ^vith  which 
to  make  the  purchase  wliere  neither  buyer 
nor  seller  as  a  witness  afhrms  or  denies  that 
the  sale  was  made  in  good  faith.  Dallas 
Brewery  v.  Holzner.  116  La.  719,  41  So.  48. 
Evidence  sufflcient  to  show  that  a  convey- 
ance from  husband  to  wife  was  fraudulent 
as  to  his  creditors.  Preslar  v.  Walker,  116 
La.  661.  40  So.  1033.  Money  paid  by  a  hus- 
band for  ta.xes  and  interest  on  incumbrances 
on  his  wife's  property  held  under  the  evi- 
dence to  be  his  money  so  that  his  creditors 
have  a  lien  on  such  property  to  the  extent 
of  the  payments.  Farr  v.  Hauenstein  [N.  J. 
Efi.]   62  A.   383. 

Not  fraudulent;  A  deed  from  husband  to 
wife  based  on  a  valuable  consideration  is  not 
void  because  not  recorded  as  to  a  simple 
creditor  of  the  husband  whose  claim  does  not 
exceed  the  value  of  property  retained,  unle.ss 
actual  fraud  or  other  inequitable  circum- 
stances be  shown.  Pettit  v.  Coachman 
[Fla.]  41  So.  401.  Land  conveyed  by  hus- 
band to  wife  without  fraud  and  for  a  valu- 
able consideration  is  not  subject  to  the  hus- 
band's debts.  Id.  The  m.ere  fact  that  a  wife 
knows  of  an  obligation  of  her  husband  does 
not  show  to  be  fraudulent  a  transaction  by 
■which  she  becomes  lessee  for  the  residue  of 


a  term  of  premises  of  which  her  husband 
was  originally  the  lessee.  Livesley  v.  Heise 
[Or.]  85  P.  509.  Where  a  wife  and  son  of  a 
lessee  of  a  hop  farm  who  owed  an  obligation 
became  the  owners  of  the  residue  of  the 
lease  upon  the  husband's  release  of  it,  evi- 
dence held  to  show  that  they  took  it  in  good 
faith  for  a  sufflcient  consideration.  Id. 
Whether  a  transfer  from  son  to  father  who 
transferred  to  another  was  with  intent  to  de- 
fraud creditors  held  a  question  for  the  jury. 
White  v.  Million,  114  Mo.  App.  70,  89  S.  W. 
599. 

79.  See   5  C.  L.   1566. 

80.  Where  the  owner  of  a  retail  stock 
sells  it,  reserving  title  until  paid  for  but 
provides  that  the  buyer  may  sell  it  out  in 
the  regular  course  of  business,  such  sale  is 
fraudulent,  and  where  the  seller  retakes  the 
goods  for  the  buyer's  failure  to  pay,  he  re- 
covers an  unlawful  preference.  West  v. 
Fulling.  36  Ind.  App.  617.  76  N.  E.  325.  An 
assignee  suing  under  Pub.  St.  c.  157.  §  96, 
to  recover  a  preference,  need  only  show  that 
the  debtor  was  insolvent,  that  the  transfer 
was  made  within  six  months  before  filing 
the  petition  in  insolvency  with  a  view  to 
give  a  preference,  and  that  the  creditor  had 
cause  to  believe  the  debtor  was  insolvent  and 
that  the  transfer  was  in  fraud  of  the  in- 
solvency laws.  Bolster  v.  Graves.  189  Mass. 
301,  75  N.  E.  714  Evidence  sufflcient  to 
show  a  preference.  Id.  A  complaint  by  a  trus- 
tee in  bankruptcy  to  set  aside  a  preference 
must  allege  that  there  are  not  sufflcient  as- 
sets to  pay  all  creditors  who  have  filed 
claims  and  that  the  transfer  was  for  an  ante- 
cedent consideration.  Lesser  v.  Bradford 
Realty  Co..  47  Misc.  463.  95  N.  Y.  S.  933. 
Where  a  corporation  gives  a  mortgage  for 
the  purpose  of  all  creditors  who  could  file 
mechanic's  liens  against  the  premises,  a 
preference  arising  from  Uie  refusal  of  some 
of  the  creditors  to  accept  the  benefits  of  the 
mortgage  does  not  invalidate  it  under  Laws 
1892,  p.  1838,  c.  688.  forbidding  the  giving 
of  preferences  by  an  insolvent  corporation. 
American  Mortg.  Co.  v.  Merrick  Const.  Co., 
50  Misc.  464.  100  N.  Y.  S.  561.  A  trustee  can 
recover  an  unlawful  preference  only  to  the 
extent  necessary  to  satfsfy  debts.  Rogers 
v.  Page   [C.  C.  A.]   140  F.  596. 

81.  A  debtor  may  prefer  his  creditors  if 
the  debt  be  bona  fide,  the  payment  absolute, 
and  the  property  conveyed  not  materially  in 
excess  of  the  debt.  Rike  v.  Ryan  [Ala.]  41 
So.  959.  One  creditor  may  be  preferred.  Fa- 
bian   V.    Traeger.    117  111.   App.    176. 

Valid  preferences:  Where  one  sold  a 
horse  and  rescinded  the  contract  and  took 
the  horse  back  in  settlement  of  the  pur- 
chase-money note  it  is  not  fraud  on  another 
creditor  of  such  debtor.  Baker  v.  Drake 
[Ala.]  41  So.  845.  Where  a  mortgage  was 
taken  for  an  existing  debt  when  the  credit- 
or had  no  notice  that  the  mortgagor  was 
embarrassed  and  when  his  credit  was  still 
good,  the  mortgage  was  not  fraudulent. 
Rike  V.  Ryan  [Ala.]  41  So.  959.  Where  a 
creditor  in  good  faith  takes  security  at  a 
time  when  the  debtor  is  solvent  and  more 
than  a  year  before  the  petition  in  bankrupt- 
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ship  with  the  preferred  creditor  does  not  render  the  transaction  frandulent.®^  Where 
j[)roperty  conveyed  by  an  insolvent  in  payment  of  a  pre-existing  debt  does  not  ma- 
terially exceed  in  value  the  amount  of  the  indebtedness,  and  no  benefit  is  reserved  to 
the  debtor,  the  conveyance  is  valid  as  against  otlier  creditors  regardless  of  the  motive 
or  badges  of  fraud,^*  but  if  the  debt  is  materially  less  than  the  value  of  the  property 
it  is  fraudulent  as  to  other  creditors,^"  though  the  difference  be  paid  in  cash.^° 


cy  is  filed,  he  is  entitled  to  realize  on  it, 
thoug-h  before  undertaking  to  do  so  he  learns 
of  the  insolvency  of  his  debtor.  Hawes  v. 
Bank  of  Elberton.  124  Ga.  567.  52  S.  E.  922. 
A  sale  of  chattels  by  a  debtor  at  an  agreed 
fair  price,  all  of  whicli  the  buyer  promised 
to  pay  to  bona  fide  creditors,  is  not  fraudu- 
lent though  the  arrangement  did  not  pro- 
vide for  the  payment  of  all  creditors. 
Thompson  v.  Newland  [Mich.]  13  Det.  Leg. 
N.  320,  108  N.  W.  93.  A  conveyance  in  pay- 
ment of  notes  which  had  been  assigned  to 
the  vendee  is  not  fraudulent,  the  notes  being 
valid  claims,  and  tiie  vendee  havMng  purclias- 
ed  them  -with  his  own  money,  though  he  did 
so  to  protect  the  seller  from  suit  thereon. 
Riske  v.  Rotan  Grocery  Co.  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  392,  93  S.  "W.  708.  A  sale  to 
a  mortgagee  of  the  homestead  of  nonexempt 
crops  grown  on  the  homestead  in  payment 
of  his  debt  is  not  fraudulent  as  to  other 
creditors.  Nunn-Weldon  Dry.  Goods  Co.  v. 
Haden  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  318, 
95  S.  W.  73.  Since  an  insolvent  may  prefer 
a  creditor,  a  deed  to  a  trustee  for  the  bene- 
fit of  a  list  of  creditors  is  not  void  because 
providing  that  before  any  creditor  should 
be  entitled  to  his  pro  rata  share  he  should 
release  all  claims  against  the  debtor.  Mc- 
Avoy  V.  Jennings  [Wash.]  87  P.  53.  Under 
th.e  National  Bankruptcy  Act  a  preference, 
though  made  within  four  months  of  filing 
the  petition  in  bankruptcy,  is  not  voidable  at 
the  election  of  the  trustee  unless  the  credit- 
or had  notice  that  a  preference  was  intend- 
ed. Hawes  v.  Ban^t  of  Elberton,  124  Ga.  567, 
52  S.  E.  922.  Evidence  insufficient  to  show 
such  notice.  Id.  In  an  action  to  recover  a 
preference,  evidence  of  the  state  of  the  mon- 
ey market  at  the  time  of  the  payments  is 
not  admissible  on  an  issue  of  the  debtor's 
insolvency  at  the  time.  Bolster  v.  Graves; 
isg   Mass.   301,   75   N.    E.   714. 

S3.  An  insolvent  may  turn  over  his  prop- 
erty in  good  faith  in  payment  of  a  debt, 
though  other  creditors  are  tliereby  hindered 
and  delayed.  Atkinson  v.  McNider  [Iowa] 
105  N.  W.  504.  Where  one  creditor  pur- 
cliases  property  from  his  debtor  in  payment 
of  his  debt  knowing  such  debtor  to  be  in- 
solvent^ but  only  purchases  so  much  as  would 
satisfy  his  debt,  the  transaction  is  not 
fraudulent  as  to  other  creditors,  thougli  the 
debtor  intended  to  defraud  them  and  the 
jrurchaser  knew  of  such  intent  but  did  not 
participate  therein.  Sparks  v.  Ponder  [Tex. 
Civ.  App.]   15  Tex.  Ct.  Rep.  480,  94  S.  W.  428. 

83.  Where  a  son  conveyed  to  his  father 
in  payment  of  antecedent  debts,  the  fact 
that  the  son  was  in  failing  circumstances  at 
the  time  does  not  render  the  conveyance 
fraudulent  if  the  father  acted  in  good  faith 
and  his  claim  was  bona  fide,  though  he  sub- 
sequently aided  his  son  with  payments  in  ex- 
cess of  the  value  of  the  property  conveyed. 
White  V.  Million,    114   Mo.   App.    70,   89   S.   W. 


599.  If  the  wife  of  a  debtor  is  a  bona  fide 
creditor  she  may  be  preferred.  Maffl  v.  Ste- 
phens [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
140,  93  S.  W.  158.  Instructions  on  the  sub- 
ject of  preferences  approved.  Id.  If  there 
is  no  fraud  a  parent  may  receive  pay 
or  take  security  from  his  son  who  is 
indebted  to  him,  though  the  result  will  be 
to  defeat  or  delay  other  creditors.  First 
Nat.  Bank  v.  Brubaker,  128  Iowa,  587,  105 
N.  W.  116.  Where  a  wife  obtained  money 
from  her  husband  to  be  used  in  her  business 
with  the  understanding  that  she  should 
build  a  home  out  of  the  proceeds  of  the 
business  and  convey  it  to  the  husband,  and 
some  years  later  the  understanding  was  car- 
ried out,  it  was  held  that  the  conveyance 
was  based  on  a  valuable  consideration,  and 
tliere  being  no  actual  fraud  was  valid, 
though  both  husband  and  wife  knew  of 
claims  against  the  wife  and  had  notice  that 
the  conveyance  might  operate  as  a  prefer- 
ence. Clarke  v.  Black,  78  Conn.  467,  62  A. 
757.  Where  a  husband  was  indebted  to  his 
wife  a  conveyance  by  him  to  her  of  all  his 
real  estate,  just  prior  to  the  maturity  of  an 
obligation,  was  held  not  fraudulent  but  only 
a  preference,  and  enforceable  as  a  mortgage. 
Knickerbocker  Trust  Co.  v.  Carhart  [N.  J. 
Eq.]   64  A.  756. 

84.  Ober  «&;  Sons  Co.  v.  Phillips  ButtorfE 
Mfg.  Co.   [Ala.]    40  So.   278. 

85.  Ober  &  Sons  Co.  v.  Phillips  Buttorff 
Mfg.  Co.  [Ala.]  40  So.  278.  A  bona  fide 
creditor  may,  with  knowledge  that  the  debt- 
or intends  to  defraud  other  creditors,  take 
property  of  the  debtor  in  satisfaction  of  his 
claim,  and  if  necessary  make  a  cash  payment 
of  the  difference,  but  the  transaction  must 
not  be  for  the  purpose  of  conferring  a  benefit 
on  him,  and  the  payment  made  must  be  neces- 
sary in  order  to  effectuate  the  transfer  or 
collection  of  his  debt.  Sly  v.  Bell  [Iowa]  108 
N.  W.  227.  Where  a  creditor  transferred 
goods  to  one  debtor  in  payment  of  his  debt 
and  received  the  difference  between  the 
amount  of  the  debt  and  the  value  of  the 
goods  In  cash,  the  sale  was  not  fraudulent 
as  a  matter  of  law  where  the  excess  was 
for  an  interest  in  the  property  whicli  belong- 
ed to  the  debtor's  lessor.  Sparks  v.  Ponder 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  3S0.  94  S.  W. 
428.  Where  an  insolvent  sold  goods  to  a 
creditor  in  satisfaction  of  his  debt,  and  the 
value  of  the  goods  was  almost  equal  to  the 
debt,  the  fact  that  the  creditor  agreed  to  pay 
the  debtor  a  small  amount  of  cash  was  not 
sufficient  to  stamp  the  transaction  as  fraudu- 
lent against  other  creditors.  Redd  v.  Wal- 
lace [Ala.]  40  So.  407.  A  dation  en  paiement 
from  husband  to  wife  is  fraudulent  as  to  his 
creditors  where  the  debt  did  not  equal  in 
amount  the  value  of  the  property  transferred 
and  was  conceived  in  fraud.  Pelletier  v. 
State  Nat.  Bank  [La.]  41  So.  640.  The  right 
of  a  husband  to  make  a  transfer  of  property 
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§  2.  Validity  and  effect.^' — A  conveyance  fraudulent  as  to  creditors  is  valid 
and  binding  as  to  the  parties^^  and  those  in  privity  to  the  grantor.^^  As  to  creditors 
it  is  void  regardless  of  the  grantors  solvency^"  or  the  consideration  paid."^  If  part 
of  the  consideration  is  fictitious  or  fraudulent,  the  entire  transaction  is  fraudulent."- 

§  3.  TT7io  may  aitacl:P^ — Only  creditors  who  were  prejudiced  by  the  convey- 
ance m'ay  attack  it,"*  and  they  Inay  not  if  they  acquiesced  in  the  transaction.®^  As 
a  general  rule  a  creditor  must  first  reduce  his  claim  to  judgment,''^  but  a  trustee  in 


to  his  wife  through  a  elation  en  paiement  can 
be  exercised  only  under  the  conditions  pre- 
scribed by  law.  Where  a  creditor  of  the 
husband  attaches  property  so  held  by  the 
wife,  it  is  sufficient  for  him  to  show  that  the 
husband  and  wife  colluded  together  to  with- 
draw all  the  property  of  the  husband  from 
the  payment  of  his  debts.  Id.  A  purchase  bj' 
one  creditor  of  the  entire  stock  of  trade  of  n 
common  debtor  will  be  set  aside  as  to  others 
if  upon  the  whole  evidence  it  does  not  appear 
to  have  been  made  in  good  faith  and  for  an 
adequate  consideration.  Fabian  v.  Traeger, 
117  111.  App.   176. 

86.  Where  a  debtor  with  intent  to  defraud 
other  creditors  transferred  property  to  one 
creditor  and  accepted  a  cash  payment  for  the 
difference,  the  transaction  was  held  fraudu- 
lent as  the  cash  payment  was  unnecessary 
and  could  have  been  avoided  by  omitting 
some  of  the  property  from  the  sale.  Sly  v. 
Bell    [Iowa]    108   N.  W.   227. 

87.  See  5  C.  L..  1567. 

88.  A  conveyance  though  fraudulent  as  to 
creditors  and  voidable  as  to  them  is  valid  as 
between  the  parties.  Bouton  v.  Beers,  78 
Conn.  414,  62  A.  619.  A  secret  trust  made 
for  the  purpose  of  defrauding  the  grantor's 
creditors  will  not  be  enforced  in  equity. 
Gillum  V.  Kirksey  [Ky.]  93  S.  W.  591.  A 
judgment  setting  aside  a  conveyance  should 
not  set  it  aside  absolutely,  as  the  title  of  the 
grantee  is  good  as  against  the  grantor  and 
the  creditor  except  so  far  as  it  is  necessary 
for  them  to  resort  to  the  lands.  The  grantee 
is  entitled  to  redeem.  Delia  v.  Caprio 
[Conn.]  64  A.  340.  So  far  as  the  land  is  tak- 
en from  the  grantee  to  pay  secured  debts, 
he  may  be  subrogated  to  rights  of  the  credit- 
ors in  the  other  security.  ]L.ong  v.  Deposit 
Bank  [Ky.]  90  S.  W.  961.  In  a  suit  by  an 
executor  under  Comp.  Laws  1897,  §  9363,  to 
set  aside  an  alleged  fraudulent  conveyance 
by  his  testator  because  of  insufficiency  of  as- 
sets to  pay  debts,  a  decree  should  only  re- 
quire the  g'rantee  to  pay  the  claims  allowed 
with  costs,  and  should  not  require  a  recon- 
veyance to  the  executor.  Chapoton  v.  Pren- 
tis   [Mich.]  13  Det.  Leg.  N.  186,  107  N.  W.  879. 

8f>.  It  is  good  as  between  the  parties,  and 
if  the  grantee  can  make  a  case  without  the 
fraud  appearing,  it  cannot  be  invoked  by  the 
grantor  or  one  in  privity  with  him.  Lef- 
mann  v.  Brill   [C.  C.  A.]  142  F.  44. 

«0.  Klauber  v.  Schloss  [Mo.]  95  S.  W.  930. 
Under  Civ.  Code  §  3439,  a  fraudulent  convey- 
ance is  void  as  to  creditors  or  the  debtor's 
assignee  in  insolvency  without  regard  to 
whether  it  was  made  within  30  days  of  the 
debtor's  petition  in  insolvency,  provided 
there  were  creditors  at  tlie  time  of  insolv- 
ency and  not  sufficient  property  to  pay  them. 
Nixon  v.  Goodwin   [Cal.  App.]  85  P.   169. 

91.     Wij'' "^  a  deed  is  executed  with  intent 


^o  defraud  creditors  to  secure  a  pretended 
indebtedness,  to  one  who  has  notice  of  the 
fraudulent  intent  of  the  grantor,  it  is  void  as 
to  creditors  irrespective  of  the  amount  or 
nature  of  the  consideration.  Klauber  v. 
=?chloss  [Mo.]  95  S.  W.  930.  Under  a  statute 
Tiaking  conveyances  with  intent  to  defraud 
creditors  void  as  against  creditors,  a  fraudu- 
lent conveyance  is  void  though  full  consider- 
■\V\on  was  paid  by  the  grantee.  Russell  &  E. 
Mfg.  Co.  V.  Faitoute  Hardware  Co.  v.  [N.  J. 
Eq.]    62  A.  421. 

92.  Klauber  v.  Schloss  [Mo.]  95  S.  W.  930. 
A  transaction  with  one  creditor  which  is 
fraudulent  in  part  as  to  others  will  be  whol- 
ly set  aside.  Fabian  v.  Traeger,  117  III.  App. 
176. 

93.  See  5  C.  L.   1567. 

94.  A  subsequent  creditor  cannot  assail  a 
conveyance  in  the  absence  of  proof  that 
fraud  on  him  was  contemplated.  Ceilings  v. 
Collings  [Ky.]  92  S.  W.  577.  A  subsequent 
creditor  may  not  assail  a  conveyance  made 
to  defraud  existing  creditors.  Williams  v. 
Kemper  [Minn.]  109  N.  W.  242.  He  must 
show  that  its  purpose  or  effect  was  to  de- 
fraud him.  Id.  Where  an  insolvent  mort- 
gagor with  intent  to  defraud  creditors  fur- 
nished money  to  obtain  an  assignment  to  his 
daughter  of  a  mortgage  on  his  property, 
such  assignment  could  be  assailed  only  by 
his  general  creditors.  Hatch  v.  Daugherty 
[Mich.]  13  Det.  Leg.  N.  657,  108  N.  W.  986. 
A  mortgagor  while  insolvent  and  with  in- 
tent to  defraud  creditors  furnished  money  to 
procure  an  assignment  to  his  daughter  of  a 
mortgage  on  his  property.  Held  that  such 
fraud  did  not  impair  the  security  of  a  sub- 
sequent mortgage  on  the  same  property  and 
did  not  give  it  priority  over  the  mortgage 
assigned.  Id.  A  pre-existing  debtor  who 
has  not  changed  his  posiion  from  the  time 
such  debt  was  incurred  to  the  time  he  takes 
confession  of  judgment  cannot  assail  an  in- 
tervening conveyance  to  another  creditor 
because  it  w^as  not  recorded  until  a  few 
days  prior  to  such  confession  of  judgment, 
though  failure  to  record  was  pursuant  to 
agreement.  Atkinson  v.  McNider  [Iowa]  105 
N.  W.  504.  In  replevin  by  A  against  an  of- 
ficer who  justifies  under  an  attachment 
against  B  on  the  ground  of  fraudulent  con- 
veyance from  B  to  A,  it  is  immaterifil  that 
the  relation  of  debtor  and  creditor  exists  be- 
tween the  attachment  plaintiffs  and  B,  and 
the  question  as  to  whether  the  conveyance 
was  fraudulent  is  immaterial  until  it  is 
shown  that  he  represents  the  creditors. 
Dunn   V.   Overton,   15   Okl.   670.    83   P.    715. 

95.  Where  an  insolvent  at  the  instance  of 
all  but  one  of  his  creditors  conveyed  his 
property  in  trust  to  be  operated  for  their 
benefit,  and  such  creditor  tr;i.de  no  objf^ction 
and  did  not  participate  in  the  scheme  it  was 
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baiikvuptcy  may  aHaek  if  for  the  boiicfit  of  general  credifors.®^  It  cannot  be  assaile'd 
by  the  gTantor"*  or  his  heirs"''  or  those  in  privity  Avith  hira.^  Administrators  of  the 
grantor  may  attack  it  only  where  autliorized  by  statute. - 

§  4.  Rights  and  liabilities  of  persons  claiming  under  a  fraudulent  grantee:' — ■ 
A  fraudulent  gi'antee  can  convey  a  good  title  to  an  innocent  purchaser/  but  not  to 
one  Avith  notice  of  the  fraud.^ 

§  5.  Extent  of  grantee's  liahility.^ — A  fraudulent  grantee  may  not  recover 
payments  made  by  him  on  account  of  the  transaction/  but  he  is  entitled  to  the 
surplus  after  the  claims  of  creditors  have  been  satisfied/  and  he  may  be  called  upon 
to  account  for  rents  and  profits  v.'hich  accrued  while  he  was  in  possession.^  WHiere  a 
chattel  mortgage  of  a  stock  of  merchandise  is  void  because  authorizing  the  mort- 
gagor to  sell  without  accounting  for  the  proceeds,  the  creditors  may  compel  the 
mortgagee  to  account  for  goods  taken  by  him  under  the  mortgage,  though  taken 
before  the  creditors  could  enforce  their  claims.^" 

§  6.  Remedies  of  creditors}'^ — A  proceeding  to  have  a  fraudulent  conveyance 
set  aside  is  equitable.^^     A  creditor  may  enforce  his  rights  by  attachments^  to  the 


held  that  such  crerlitor  could  not  impeach 
the  conveyance.  Imperial  Woolen  Co.  v. 
Long-bottom    [C.  C.  A.]   143  F.   483. 

90.  Onlv  .iuclPTment  crcd'tors  may  assail. 
Lefmann  v.  Brill  \C.  C.  A.I  142  F.  44;  Ains- 
■worth  V.  Roubnl  [Neb.]  105  N.  W.  248:  Hatch 
V.  Daug-herty  [Mich.]  13  Det.  Leg-.  N.  657,  108 
N.  W.   986. 

Contra.     S^e  3  C.  L.  1.54  4,  n.  15. 

87.  A  claim  need  not  be  red'iced  to  judg-- 
ment  in  order  that  a  trustee  in  bankruptcy 
may  sue  to  set  aside  a  fraudulent  convey- 
ance. Crary  v.  Kurtz  [lo-wal  105  N.  W.  590. 
A  trustee  in  bankruptcy  lias  the  same  right 
to  assail  a  chattel  morts-age  which  is  void 
as  to  creditors  as  the  judgment  creditors  of 
the  mortgagor  -would  hive.  Zirtman  v. 
First  Nat.  Bank,  109  App.  Div.  406.  96  N.  Y. 
S.  633.  Thit  a  trustee  took  possession  un- 
der a  chattel  mortgage  void  as  to  creditors 
bef-^re  there  -were  any  other  lif^ns  or  judg- 
ments does  not  affect  the  risrhts  of  other 
creditors  to  assail  the  transTctlon  after  re- 
ducing  their   claims   to   judgment.      Id. 

J)S.  A  deed  made  by  a  husband  in  antici- 
pation of  divorce  and  for  the  purpose  of 
placing  the  property  beyond  the  reach  of 
his  wife  -will  not  be  set  aside  in  equity  at 
the  instnnce  of  the  husband.  Creighton  v. 
Roe,  218  111.  619.  75  N.  E.  1073.  Neither 
the  gr-intor  nor  his  heirs  can  obtain  relief 
in  equity.  Jones  v.  Jones  [S.  D.]  108  N.  W. 
23. 

9i».  Not  by  heirs  of  the  grantor.  Foster 
V.  Beicler  [Ark.l  96  S.  T\^  175.  Neither  the 
grantor,  his  heirs  nor  assigns  can  question 
the  validity  of  the  cnriveyance.  Jolly  v. 
CrahTm    fTll.]   78  N.  E.   919. 

1.  A  -wife  -R-ho  has  recovered  a  decree  for 
alimonv  figainst  her  husband  and  is  award- 
ed speoiflc  property  upon  whicli  her  bus- 
bird  prior  to  tlie  suit  had  executed  a  mort- 
.e-age  cannot  avoid  such  mortgige  as  fraud- 
ulent, as  she  was  in  privity  witli  him.  Lef- 
mann V.  Brill  r<"'.  C.  A.l   142  F.   44. 

?.  Kirbv's  Di??.  §  81,  authorizing  an  ad- 
ministrator to  attack  a  fraudulent  convey- 
ance of  his  intestate,  aprlics  only  to  a  con- 
■veyince  of  reil  estate  and  not  to  the  as- 
signment of  life  in^urnuce.  Matlock  v. 
Biedsoe    [Ark.]    90  S.  W.  848. 


3.  See  5   C.   L.   1569. 

4.  A  mortgage  by  the  fraudulent  grantee 
to  an  innocent  person  is  valid.  Gilcrest  v. 
Bartlett  [N.  H.]  64  A.  767.  Where  a  con- 
veyance wfis  alleged  to  be  fraudulent  as  to 
creditors  of  a  firm,  evidence  as  to  the  con- 
sideration paid  by  a  subsequent  grantee  is 
immaterial.  Dorris  v.  McManus  [Cal.  App.] 
86   P.   909. 

.5.  Where  a  conveyance  from  a  -wife  to  a 
brother-in-law  and  one  from  such  brother- 
in-law  to  the  husband  of  the  original  gran- 
tor was  for  the  purpose  of  defrauding  a 
mortgagor  and  creditor  of  the  -wife,  the  cred- 
itor could  have  it  set  aside  though  the  luis- 
band  did  not  know  of  the  mortgage.  New 
V.   Young    [Ala.]    41   So.    523. 

6.  See   5   C.  L.   1569. 

7.  Where  there  is  actual  fraud  on  the 
part  of  botli  grantee  and  grantor,  the 
grantee  is  not  entitled  to  be  reimbursed  for 
any  payments  made  by  liim  on  account  of 
the  transaction.  Tissier  v.  Wailes  [Ala.] 
39  So.  924.  Where  both  grantee  and  grantor 
were  guilty  of  fraud,  the  grantee  v.'as  not, 
Vv'lien  the  conveyance  was  set  aside,  entitled 
to  a  return  of  tlie  purchase  money  paid  by 
him.     Willott  v.   Froelich  [Ky.]   90  R    ^'    572. 

5.  W^here  a  conveyance  is  set  aside  the 
gr-mtee  is  not  entitled  to  recover  the  con- 
sideration paid,  but  he  is  entitled  to  the 
surplus  after  the  creditor's  claim  is  satis- 
fied. Porter  v.  Hart  County  Deposit  Bank 
&  Trust  Co.  [Ky.]   96  S.  W.  832. 

9.  Where  a  conveyance  is  set  aside  as 
fraudulent  and  the  land  is  insufficient  to 
satisfy  the  judgment,  the  grantee  may  be 
compelled  to  apply  upon  its 'payment  the 
rents  and  profits  of  the  land  which  accrued 
while  he  was  in  possession.  First  Nat. 
Bank   v.   Gibson    [Neb.]    105   N.  W.   lOSl. 

10.  Pfeiffer  v.  Roe,  108  App.  Div.  54,  95 
N.  Y.   S.  1014. 

11.  See   5   C.   L.   1570. 

12.  Where  one  of  two  debtors  executing 
a  note  was  solvent  at  the  time,  but  after- 
wards became  insolvent,  a  conveyance  by 
the  other  may  be  set  aside  in  equity.  Tim 
rule  that  equity  will  not  set  aside  a  convey- 
ance   by    one    joint    debtor    while    there    is    a 
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extent  provided  by  statute**  and  no  further/^  and  if  the  remedy  prescribed  by  law- 
is  inadequate,  he  may  proceed  by  creditor's  bill.^*  A  proceeding  by  which  a  re- 
ceiver is  appointed  to  collect  and  pay  rents  to  a  dowress  cannot  be  extended  to  a  suit 
to  set  aside  as  fraudulent  a  transfer  by  the  dowress  of  her  dower  right.*''  One 
creditor  may  maintain  a  bill  to  set  aside  a  conveyance  fraudulent  as  to  him.*^  A 
creditor  may  enforce  his  judgm.ent  by  levy  and  sale  on  the  property  held  by  the 
grantee  and  then  sue  to  set  aside  the  conveyance,  but  the  better  practice  is 
to  first  sue  to  set  aside  the  conveyance.*®  If  a  creditor  has  an  adequate 
remedy  at  law,  equity  will  not  intercede  in  his  behtilf.-"  The  proceeding  must  be 
instituted  with  due  diligence^*  and  within  the  limitation  period. ^^  The  action  is 
transitory.^^  An  administrator-*  or  executor  of  the  grantor  may  set  aside  a  fraudu- 
lent conveyance  by  him.-^  The  personal  representative  of  a  grantor  since  deceased 
is  not  a  necessary  party  if  there  is  no  estate  and  no  administrator  has  been  appoint- 


remedy    ag-ainst    the    other    does    not    apply. 
Stark  V.  "Lamb    [Ir.d.]   78  N.  E.   66^. 

13.  Under  Rev.  Laws  c.  178,  §  53,  a  cred- 
itor may  en  recovering-  judgment  against 
the  administrator  of  a  deceased  debtor 
cause  execution  to  be  levied  on  property 
fraudulently  conveyed  by  -the  debtor.  Dun- 
bar V.  Kelly,   189  Mass.   390,  75  N.  E.  740. 

14.  Rev.  Laws  c.  167,  §  112,  providing 
that  an  attachment  shall  be  dissolved  if 
the  debtor  dies  before  the  property  is  taken 
and  administration  granted,  applies  to  at- 
tachments of  propeity  fraudulently  con- 
veyed. Dunbar  v.  Kelly,  189  Mass.  390,  75 
N.  E.  740.  Rev.  Laws  c.  167,  §  112,  declar- 
ing- an  attachment  to  be  dissolved  if  the 
debtor  dies  before  the  property  is  seized 
on   execution,  is  not  repeated.     -Id. 

15.  St.  1844.  p.  211,  c.  107,  §  2,  authorizing 
special  attachment  of  lands  fraudulently 
conveyed,  and  standing  in  the  name  of  a 
third  person,  does  not  apply  to  land  stand- 
ing in  the  name  of  a  third  person  in  trust 
for  the  debtor.  Lyons  v.  Urgalones,  189 
Mass.   424.    75   N.   E.   950. 

IG.  Under  the  Pennsylvania  statute  auth- 
orizing suit  to  set  aside  a  bulk  sale  within 
90  days,  if  statutory  conditions  were  not 
complied  with,  where  it  is  impossible  for 
creditors  to  pursue  tlieir  claims  to  judgment 
and  execution  -within  the  time  specified,  a 
creditor's  bill  may  be  filed.  Guaranty  Title 
&  Trust   Co.    V.    Pearlman,   144   F.   550. 

17.  Dolan  v.   Conlon,   99  N.   Y.   S.   1090. 

18.  TVhere  it  is  not  a  general  creditor's 
bill.     Tissier   v.   Wailes    [Ala.]    39   So.   924.  ■ 

19.  V\'elch  v.  Mann,  193  Mo.  304,  92  S.  TV. 
98. 

20.  Where  rem.edy  by  attachment  is  avail- 
able and  complete,  the  extraordinary  rem- 
edy of  injunction  and  receiver  is  properly 
denied.  In  an  action  by  a  vendee  of  a  stock 
of  goods  where  the  bulk  sales  law-  is  not 
complied  with  and  the  sale  is  therefore  void. 
Carstarphen  M'arehouse  Co.  v.  Fried,  124  Ga. 
544,  52  S.  E.  598.  A  suit  in  equity  may  not 
be  maintained  until  the  creditor  has  ex- 
hausted his  remedies  at  law.  State  v.  Gog- 
gin,  191  Mo.  482.  90  S.  W.  379.  A  sale  of  a 
stock  of  merchandise  in  bulk  without  com- 
plying with  Acts  1903,  p.  92,  is  void  as  to 
creditors,  who  may  proceed  by  attachment 
against  the  debtor.  Such  remedy  being  com- 
plete, remedy  by  injunction  and  receiver 
was  properly  denied.  Carstarphen  Ware- 
house Co.  V.   Fried,  124  Ga.   544,   52   S.  E.   598. 

7  Curr.  L.— 117. 


I  21.  Where  one  makes  a  voluntary  con- 
I  veyance  with  intent  to  defraud  his  future 
;  wife  of  her  marital  rights,  the  woman  whom 
he  marries  must,  as  soon  as  she  learns  the 
I  facts,  bring-  suit  to  set  the  deed  aside.  If 
she  delays  too  long  she  will  lose  her  right. 
Higgins  V.  Higgins,  219  111.  146.  76  N.  E.  86. 
33.  Until  a  creditor  has  reduced  his  claim 
to  judgment,  limitations  do  not  commence 
to  run  against  his  right  to  assail  the  con- 
veyance. Ainsworth  v.  Roubal  [Xeb.]  105 
X.  W.  248.  To  bar  an  action  to  set  aside  a 
conveyance  as  fraudulent,  there  must  have 
been  adverse  possession  for  the  statutory 
period,  the  debt  not  being  barred.  James  v. 
Mallory  [Ark.]  89  S.  W.  472.  A  bill  to  sub- 
ject land  of  a  wife  to  a  debt  of  her  husband 
on  the  claim  that  it  was  paid  for  with  the 
husband's  money  and  conveyed  to  the  wife 
in  fraud  of  his  creditors  must  charge  notice 
of  the  fraudulent  intent  on  the  part  of  the 
wife,  otherwise  it  is  to  be  regarded  as  a  bill 
to  set  aside  a  voluntary  conveyance,  and  the 
five  year  limitation  statute  applies.  Laid- 
ley  V.  Reynolds,   58  W.  Va.   418,   52   S.  E.   405. 

23.  A  suit  to  set  aside  a  fraudulent  con- 
veyance and  successive  conveyances  there- 
under, and  praying  that  some  of  the  gran- 
tees residing  in  a  county  other  than  that  in 
which  the  land  is  located  be  held  as  trus- 
tees, is  properly  brought  in  the  county  in 
which  they  reside.  Chisolm  v.  Wallace 
[Ala.]   40  So.  219. 

24.  An  administrator  is  the  proper  per- 
son to  sue  for  goods  fraudulently  conveyed 
by  his  intestate.  AVright  v.  Holmes,  100  Me. 
503.  62  A.  507.  Under  Rev.  Laws.  c.  146.  §! 
2,  17,  and  c.  178,  §  1,  as  between  debtor  and 
creditor,  property  fraudulently  conveyed 
may  be  recovered  and  sold  by  an  adminis- 
trator. Dunbar  v.  Kelly.  189  Mass.  390,  75  N. 
E.  740.  Lender  the  Vermont  statute  a  com- 
promise of  a  debt  by  an  administrator  is  not 
a  bar  to  a  subsequent  suit  by  heirs  against 
the  same  parties  involving  transfers  of  other 
property.  Marsh  v.  Marsh,  78  Vt.  399,  63  A. 
159. 

2.'5.  Under  Comp.  Laws  1897,  §  9363.  pro- 
viding that  where  there  is  a  deficiency  of 
assets  in  the  hands  of  an  executor  he  shall 
prosecute  an  action  to  recover  properly 
fraudulently  conveyed  by  the  decedent,  he 
may  do  so  without  an  order  of  the  probate 
court  or  application  of  creditors.  Chapoton 
V.  Prentis  [Mich.]  13  Det.  Leg.  X.  186,  107  N. 
W.   87P 
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ed.^®  The  pleadings  are  governed  by  the  general  rules  of  pleading."  Thev  must 
not  be  repugnant.-^  A  trustee  in  bankruptcy  suing  to  set  aside  a  conveyance  need 
not  allege  the  special  orders  of  the  bankrupt  court  authorizing  him  to  sue,  though  he 
must  have  such  authority.^'*  The  answer  of  an  assignee  to  a  bill  attacking  an  as- 
signment must  deny  notice  of  the  fraudulent  intent  of  the  assignor,  as  well  as  fraud- 
ulent intent  of  the  assignee.^"  It  may  be  sliown  under  a  general  denial  that  the 
purchase  was  bona  fide/^  or  that  the  property  was  exempt.^^  A  creditor  assailing 
the  conveyance  of  a  debtor  since  deceased  must  prove  it  to  be  fraudulent.^'  A  judg- 
ment creditor  suing  to  set  aside  a  trust  deed  who  fails  to  prove  fraud  may  have  the 
land  sold  and  the  surplus,  after  satisfying  the  trust  deed,  applied  to  the  payment  of 
his  judgment.^* 

Freemasons;   Friendly  Suits;   Friend  of  the  Court;    Funds  and  Deposits  in  Court; 
Future  Estates,  see  latest  topical  index. 

GAMBLING  CONTRACTS. 


§  1,  WJiat  CoiisiitMtes  a  AVagering  Con- 
tract   (tS-.S)>. 

§  ii.  Rights  a"rt  Remedies  of  Parties  antl 
Their  Privies   (1S60). 


§   3.      Eflfeet   of  IlIegaHty   on   Substituted   or 
Collateral   Contracts    or  Securities    )  IS^Sl). 


The  crime  of  gambling  and  the  right  to  recover  money  lost  at  gaming  arc  treat- 
ed elsewhere.^* 


26.  Under  Laws  1897,  p.  509,  c.  417,  pro- 
viding tliat  a  creditor  of  a  deceased  insolv- 
ent may  without  reducing  liis  claim  to  judg- 
ment sue  to  set  aside  a  fraudulent  convey- 
ance made  by  the  decedent,  it  is  not  neces- 
sary to  make  the  decedent's  personal  rep- 
resentative a  party  where  the  decedent  died 
without  property,  no  administrator  has  been 
appointed,  and  his  executor  is  dead.  Johns- 
ton V.  Gundberg,  98  N.  Y.  S.  1015. 

27.  A  complaint  by  a  judgment  creditor 
to  set  aside  a  fraudulent  conveyance,  al- 
leging that  the  grantee  in  such  conveyance 
had  agreed  to  pay  the  grantor's  debt,  and 
praying  that  the  proceeds  of  property  con- 
veyed by  the  debtor  and  sold  by  the  gran- 
tee be  applied  to  the  payment  of  the  debt, 
and  also  praying  for  a  receiver,  only  states 
a  cause  of  action  to  set  aside  a  fraudulent 
convevance.  Zeiser  v.  Cohn.  98  N.  Y.  S.  1078. 
An  objection  to  a  bill  that  a  conveyance  may 
have  been  based  on  a  past  consideration  is 
obviated  by  an  amendment  of  the  bill  in 
which  it  is  alleged  that  there  was  a  secret 
reservation  of  benefit  to  the  grantor.  Tis- 
sier  V.  Wailes  [Ala.]   39  So.  924. 

28.  A  bill  to  set  aside  a  fraudulent  con- 
veyance and  successive  conveyances  there- 
under is  repugnant  and  inconsistent  for 
claiming  the  proceeds  of  ihe  sales  of  the 
property,  and  also  praying  that  the  con- 
veyance be  set  aside  and  title  vested  in  com- 
plainant, trustee  in  bankruptcy.  Chisolm  v. 
Wallace    [Ala.]    40  So.   219. 

29.  Chisolm   v.   Wallace    [Ala.]    40  So.    219. 

30.  Failure  to  deny  is  an  admission  of  the 
truth  of  the  allegation  of  notice.  Dent  v. 
Pickens  [W.  Va.]  53  S.  E.  154.  General  de- 
nial   held   insufficient.      Id. 

31.  In  an  action  to  subject  property 
standing   in    the   name    of   a    third   person   to 


the  claim  of  a  creditor  on  the  ground  that 
title  had  been  so  placed  to  defraud  cred- 
itors, it  could  be  shown  under  a  general  de- 
nial that  tile  purcliase  price  and  the  cost  of 
improvements  on  the  premises  had  been  fur- 
nislied  by  the  person  in  v^^liose  name  tlie  title 
stood.  Veerkamp  v.  Goodrich  [Colo.]  S6  P. 
1017. 

32.  In  an  action  to  set  aside  as  fraudu- 
lent, a  conveyance,  it  may  be  shown  under 
a  general  denial  that  tlie  property  was  ex- 
empt. Deweese  v.  Deweese  [Ky.]  90  S.  W. 
256. 

.?3.  Under  Laws  1896,  p.  604,  c.  547,  §  232, 
authorizing  a  creditor  of  a  deceased  insolv- 
ent debtor  to  sue  to  set  aside  a  fraudulent 
conveyance  of  tlie  decedent,  he  must  in  sucli 
action  prove  his  claim  in  tlie  same  manner 
as  he  would  be  required  to  prove  it  in  an 
action  at  law.  Mertens  v.  Mertens,  48  Misc. 
235,  96  N.  Y.  S.  785.  He  must  also  prove  the 
insufficiency  of  the  assets  of  the  estate  to 
pay  the  debts.  Id.  Wliere  an  executor 
sought  to  set  aside  fraudulent  conveyances 
by  his  decedent,  the  allowance  of  claims  by 
commissioners  of  the  estate,  which  did  not 
show  on  tlieir  face  that  they  accrued  after 
testator's  death,  constituted  prima  facie  evi- 
dence that  they  existed  before  tliat  time. 
Chapoton  v.  Prontis  [Mich.]  13  Det.  Leg.  N. 
186,  107  N.  W.  879.  Where  a  bill  by  a  judg- 
ment creditor  to  set  aside  as  fraudulent  a 
conveyance  shows  that  the  judgment  was 
obtained  in  a  court  having  jurisdiction,  it  is 
presumed  that  the  judgment  was  properly 
obtained.  McDevitt  v.  Connell  [N.  J.  Eq.] 
C?  A.  504. 

34.  Scott  V.  Thomas,  104  Va.  330.  51  S.  E. 
829.  It  is  immaterial  that  the  debt  secured 
was  not  due  w^hen  he  filed  his  bill  if  it  be- 
came due  before  the  sale.     Id. 
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§  1.  What  constitutes  a  tvagerlng  contract.^^ — A  contract  for  the  sale  of  a 
commodity  for  future  delivery  is  valid  even  though  the  seller  does  not  own  it,  if  the 
parties  thereto  intend  that  there  shall  be  an  actual  delivery  and  payment  of  the  con- 
tract price/^  but  if  they  have  no  intention  of  receiving  or  delivering  the  commodity, 
but  intend  to  settle  by  the  payment  of  the  difference  between  the  selling  price  and 
the  market  price  at  the  time  of  delivery,  the  contract  is  a  wagering  or  gambling  one 
and  invalid.^*  Contracts  of  the  latter  class  are  expressly  condemned  by  statute  in 
many  states.^^     If  the  contract  is  itself  lawful,  the  putting  up  of  margins  to  cover 


35.     See   Betting  and  Gaming,    7   C.   L.   434. 

3fi.      See  5  C.   L.   1571. 

27.  John  Miller  Co.  v.  Klovstad  [N.  D.] 
105  N.  W.  164;  Berry  v.  Chase  [C.  C.  A.]  146 
F.  625.'  If  it  is  bona  fide  Intention  of  seller 
to  deliver  or  the  buyer  to  pay,  and  option 
consists  merely  in  time  of  delivery  witliin 
a  g'iven  time.  VVhiteliead  v.  Ballinger  [Colo.] 
88  P.  169.  One  may  sell  for  future  delivery 
a  thing-  he  does  not  own  provided  botli  he 
and  his  vendee  intend  at  the  time  that  an 
actual  delivery  shall  be  made,  and  parties 
may  tliereafter  release  eacli  other  from  per- 
formance eitlier  with  or  witliout  the  pay- 
ment of  a  consideration  by  one  of  them. 
Kingston  v.  Montgomery  [Mo.  App.]  97  S. 
W.  202.  Evidence  in  action  by  brokers  on 
account  held  insufficient  to  show  that  stock 
transactions  on  wliich  it  was  based  were 
gambling  contracts.  Dryden  v.  Zell  [Hd.]  65 
A.  33.  Contract  held  valid  even  if  conceded 
to  be  an  option  contract.  Whiteliead  v.  Bal- 
linger  [Colo.]  88  P.  169.  Evidence  in  action 
by  agent  against  principal  to  recover  for 
losses  sustained  in  transactions  on  board  of 
trade  in  sale  of  grain  for  future  delivery 
held  not  to  require  submission  of  issue  rais- 
ed by  answer  so  tliat  direction  of  verdict  for 
plaintiff  was  proper.  John  Miller  Co.  v. 
Klovstad  [N.  D.]  105  N.  W.  164.  Contract 
by  corporation  to  sell  certain  bonds,  Tvhich 
it  had  acquired  the  right  to  buy,  to  sub- 
scrilDers  at  a  sp€!t:-ified  price  and  reserving 
riglit  to  sell  tliem  for  tlie  account  of  the 
subscribers  at  a  specified  higlier  price  be- 
fore a  certain  date,  lield  not  a  gambling 
contract,  where  corporation  delivered  bonds 
to  all  the  other  subscribers  and  tendered 
plaintiff's  to  him  and  demanded  the  price. 
Nes  V.  Union  Trust  Co.    [Md.]    64  A.   310. 

Note:  In  general,  except  as  otlierwise 
provided  by  express  enactment,  a  dealing  in 
futures  is  not  illegal  (Barnett  v.  Ba,xter,  64 
111.  App.  544;  Mohr  v.  Meson,  47  Minn.  228, 
49  N.  ^^^  862;  Morrissey  v.  Broomal,  37  Neb. 
766,  56  N.  W.  383),  and  the  weight  of  auth- 
ority seems  to  be  that  a  purchase  on  mar- 
gins is  not  necessarily  unenforceable  (Hatcli 
V.  Douglas,  48  Conn.  116,  40  Am.  Rep.  154; 
Wall  V.  Schneider,  59  Wis.  352.  18  N.  W.  443; 
In  re  Taylor,  192  Pa.  304,  43  A.  973,  73  Am. 
St.  Rep.  812;  Tantum  v.  Arnold.  42  N.  J.  Eq. 
60,  6  A.  316).  But  such  contracts  must  in- 
tend actual  delivery  and  not  simply  a  settle- 
ment of  differences.  Pearce  v.  Rico,  142  U. 
S.  28,  35  Law.  Ed.  925;  Billingslea  v.  Smith, 
77  Md.  504,  26  A.  1077.  Though  if  one  party 
only  intended  actual  delivery,  the  contract 
has  been  held  valid.  Bibb  v.  Allen,  149  U. 
S.  481,  37  Law.  Ed.  819;  Cnews  v.  Jamieson, 
182  U.  S.  461,  45  Law.  Ed.  1183.  In  any  given 
instance  the  question  as  to  what  the  inten- 
tion really    was  is   for   the  jurj-.     Gregory  v. 


Wendell.  39  Mich.  337;  Kirkpatrick  v.  Adams, 
20  F.  287;  Watts  v.  Costello,  40  111.  App.  307. 
— From    4   Mich.   L.   R.   168. 

38.  Western  Union  Tel.  Co.  v.  State,  165 
Ind.  492.  76  N.  E.  100;  Dryden  v.  Zell  [Md.] 
65  A.  33;  State  v.  McGinnis.  138  N.  C.  724,  51 
S.  E.  50;  John  Miller  Co.  v.  Klovstad  [N.  D.l 
105  N.  W.   164. 

Contract.s  helrt  voiil:  Sales  of  grain  on 
margin.  Kingston  v.  Montgomery  [Mo. 
App.]  97  S.  W.  202.  Contracts  for  purchase 
and  sale  of  stock  with  bucket  shop  proprie- 
tors. McCarthy  v.  Meaney,  183  N.  Y.  190,  76 
N.  E.  36.  In  action  by  broker  to  recover 
balance  alleged  to  be  due  on  series  of  stock 
transactions,  held  that  nonsuit  was  proper- 
ly granted  where  it  appeared  that  all  the 
transactions  were  settled  by  adjustments  in 
money  of  the  profit  and  loss,  and  there  w%s 
no  testimony  showing  a  bona  fide  intention 
by  either  party  that  there  should  be  ac- 
tual deliveries.  Snider  v.  Karvey  [Pa.]  64 
A.  687.  Petition  in  action  by  customer 
against  broker  to  recover  profits  of  sales  of 
cotton  and  margins  paid  and  not  used  held 
to  show  a  deal  in  futures  without  any  in- 
tention of  making  actual  delivery.  Xorris 
V.  Logan  [Tex.]  97  S.  W.  820,  afg.  [Tex.  Civ. 
App.]  15  Tex.  Ct.  Rep.  41,  526,  94  S.  W.  123. 
Same  held  true  of  answer  in  which  defend- 
ants sought  to  recover  losses  alleged  to  have 
been  suffered  by  them  through  failure  of 
plaintiffs  to  put  up  margins.  Id.  In  action 
bj-  brokers  to  recover  money  alleged  to 
have  been  paid  by  them  for  defendant's  ac- 
count in  the  purchase  of  certain  cotton,  evi- 
dence held  to  justify  submission  to  jury  of 
question  whether  a  delivery  was  actually  in- 
tended, and  to  support  verdict  for  defendant. 
Appling  V.  Watts  [Tex.  Civ.  App.]  98  S.  W. 
935. 

30.  A  contract  to  furnish  not  less  than 
125  nor  more  than  200  tons  of  coal  per  day 
as  might  be  ordered  is  not  an  option  contract 
within  Rev.  St.  c.  38,  §  i;?0.  Consolidated 
Coal  Co.  V.  Jones  &  Adams  Co.,  120  111.  App. 
139.  The  actual  purchase  or  the  entering 
into  a  contract  to  actually  purchase  grain 
at  a  future  day  is  not  v/ithin  111.  Cr.  Code  § 
130,  Kurd's  Rev.  St.  1905,  p.  698,  providing 
that  whoever  contracts  to  have  or  give  to 
himself  or  another  the  option  to  sell  or  buy 
at  a  future  time  any  grain  or  other  .com- 
modity shall  be  subject  to  fine  or  imprison- 
ment, and  that  all  contracts  made  in  viola- 
tion of  the  statute  shall  be  void.  Zeller  v. 
Leiter.  99  N.  Y.  S.  624.  It  is  only  where  the 
parties  have  no  intention  of  receiving  or 
delivering  the  commodity,  but  intend  to  set- 
tle by  the  payment  of  differences  between 
the  selling  price  and  the  market  price,  that 
the  contrav-'t  Is  a  gambling  conti'act  and  in- 
capable of  enforcement.     Id. 
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losses  which  may  accrue  from  the  fluctuations  of  prices,  and  the  final  settlement  of 
the  transaction  according  to  the  usages  and  rules  of  the  board  of  trade,  are  entirely 
legitimate  and  proper.'*"  In  the  absence  of  a  statutory  provision  to  the  contrary ,^^  the 
test  is  the  intention,  not  alone  of  one  of  the  parties  but  of  both,*^  to  be  ascertained 
from  all  the  surrounding  facts  and  circumstances,*^  the  question  being  ordinarily 
one  of  fact  for  the  jury.** 

§  2.  Rights  and  remedies  of  parties  and  their  privies}^ — Gambling  contracts, 
l.ieing  void,  will  not  be  enforced  by  the  courts  and  no  action  thereon  will  lie.*®  The 
law  presumes  the  validity  of  the  contract  and  the  burden  is  upon  the  party  asserting 
the  contrary  to  establish  such  fact.*''  Memoranda  of  contracts  made  at  the  time 
are  admissible  in  evidence  in  actions  thereon.*^ 

Statutes  in  many  states  provide  for  the  s-etting  aside  of  gambling  contracts,** 
or  for  the  recovery  back  of  money  or  property  paid  or  transferred  pursuant  to 
them  ;^°  but  a  statute  imposing  a  license  on  persons  engaged  in  the  business  of  deal- 
ing in  futures  precludes  a  recovery  of  money  lost  to  them  in  transactions  in  futures, 
even  though  they  are  purely  speculative.^^  In  some  states  one  contracting  to  buy 
or  sell  securities,  intending  at  the  time  tliat  there  shall  be  no  actual  -purchase  or 
sale,  may  recover  any  payments  made  to  the  other  party  if  the  latter  had  reasonable 


40.  Whitehead  v.  BaUinger  [Cclo.]  SS  P. 
169. 

.41.  Under  Rev.  St.  1899,  §§  2337-2342,  ob- 
ligations arising  out  of  option  transactions 
are  void  in  the  hands  of  a  party  to  such 
transactions,  though  he  acted  in  ignorance 
of  the  fact  that  an  actual  delivery  was  not 
intended,  the  intention  of  one  of  the  parties 
not  to  deliver  or  receive  the  property  in- 
validating the  agreement.  Stewart  v.  Hutch- 
inson [Mo.  App.]  96  S.  W.  253.  Under  Shan- 
non's Code  Tenn.  §  3166,  any  contract  for 
sale  of  products  or  bonds  or  stock  is  a  gam- 
bling contract  and  void  when  either  party 
does  not  intend  an  actual  delivery.  Berry  v. 
Chase   [C.  C.  A.]   14G  F.  625. 

42.  Kingston  v.  Montgomery  [Mo.  App.] 
97  S.  W.  202.  Undisclosed  intention  of  one 
party  will  not  invalidate  contract.  Zeller  v. 
Leiter,  99  N.  Y.  S.  624;  John  Miller  Co.  v. 
Klovstad  [N.  D.]  105  N.  W.  164;  Berry  v. 
Chase  [C.  C.  A.]   146  F.  625. 

43.  The  mere  making  of  a  written  con- 
tract under  which  a  delivery  or  its  legal 
equivalent  may  be  compelled  is  not  con- 
clusive of  a  mutual  intention  to  deliver,  and 
it  will  be  disregarded  when  it  is  shown  to 
be  a  mere  subterfuge  intended  to  conceal 
the  actual  agreement.  Hingston  v.  Mont- 
gomery [Mo.  App.]   97  S.  ■W.  202. 

44.  Question  of  intention  held  properly 
left  to  the  jury,  the  contract  not  being  a 
gambling  one  on  its  face.  Rankin  v.  Mitch- 
em    [X.   C]    53   S.   E.    854. 

45.  See  5  C.  L.  1573. 

46.  Contracts  for  dealing  in  futures  with- 
out any  intention  of  making  actual  delivery 
held  unenforceable  because  contrary  to  pub- 
lic policv  and  in  violation  of  Pen.  Code  art. 
377.  NoVris  v.  Logan  [Tex.]  97  S.  V\\  820, 
afg.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  41,  526, 
94  S.  W.  123.  T\'here  it  appears  from  the 
record  that  the  contract  is  a  wagering  one, 
the  appellate  court  will  declare  it  invalid  of 
its  own  motion  though  it  was  not  objected 
to  on  that  ground  below.     Id. 

47.  Dryden   v.    Zell    [Md.]    65   A.    33;   John 


Miller  Co.  v.  Klovstad  [N.  D.]  105  N.  W. 
164.  Evidence  insufficient.  Overbeck,  Starr 
&  Cooke  Co.  v.  Roberts   [Or.]    87  P.  158. 

48.  In  action  by  broker  to  recover  bal- 
ance on  sales  and  purcliases  of  cotton  for 
defendant,  telegrams  by  plaintiff  to  hi.s 
agents  directing  such  sales  and  purchases 
held  admissible  as  tending  to  show  that 
actual  bona  fide  sales  and  purchases  were 
contemplated.  Overbeck,  Starr  &  Cooke  Co. 
V.  Roberts  [Or.]  87  P.  158.  Statements  fur- 
nished customers  by  clerk,  hired  by  man- 
ager of  branch  bucket  shop,  showing  nature 
of  transactions  and  amount  of  margin  paid 
thereon,  held  admissible  in  action  to  recover 
money  lost,  both  as  declarations  made  by 
defendants'  agents  in  course  of  their  agency 
and  also  as  being  the  very  contracts  under 
which  the  money  was  paid.  McCarthy  v. 
Meaney,  183  N.  Y.  190,  76  N.  E.  36.  Such 
I  statements  issued  to  manager  in  transac- 
tions on  his  own  account  held  inadrtlissible 
in  similar  action  by  him.     Id. 

40.  Rule  as  to  parties  in  pari  delicto  does 
not  apply  in  action  to  cancel  indorsements 
on  drafts  made  in  consideration  of  money 
lost  at  gaming,  where  statute  provides  that 
contracts  based  on  such  a  consideration  are 
void  and  may  be  set  aside.  Morton  v.  Prov- 
ident Nat.  Bank  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   988,   93   S.   W.  189. 

50.  Stock  transactions  with  bucket  shop. 
McCarthy  v.  Meaney,  183  N.  Y.  190.  76  N.  E. 
36.  Bill  seeking  to  compel  defendants  to 
transfer  to  complainant  certain  stock  al- 
leged to  have  been  transferred  and  deliv- 
ered to  them  by  him  in  violation  of  Act 
March  27.  1874,"  2  Gen.  St.  1606,  held  demur- 
rable if  brought  under  §  5,  since  it  appeared 
orj  its  face  that  suit  was  commenced  more 
than  six  months  after  the  delivery  of  the 
stock.  Myers  v.  Fridenberg  [N.  J.  Eq.]  62  A. 
532. 

51.  Irrespective  of  whether  a  purely  spec- 
ulative transaction  in  cotton  futures  is  a 
"gaming"  contract  within  Civ.  Code  1895.  § 
3671,  permitting  the  recovery  back  of  money 
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cause  to  believe  that  such  an  intention  existed. ^^  j^  g^^|^  ^^^gg  defendant's  undis^ 
closed  intention/^  and  his  dealings  with  oth-ers,  the  particulars  of  which  are  not 
shown  to  have  been  known  to  plaintiff,  cannot  be  shown.^*  Equity  will  not  take 
jurisdiction  of  a  bill  to  recover  property  transferred  pursuant  to  a  gambling  con- 
tract where  complainant  has  an  adequate  remedy  at  law.^^ 

§  3.  Effect  of  illegality  on  substituted  or  collateral  contracts  or  securities.^^-^ 
Statutes  in  some  states  make  void  any  security  the  whole  or  any  part  of  the  con- 
sideration for  which  is  money  won  or  lost  at  gaming,"  The  invalidity  of  the  or- 
iginal contract  does  -not  affect  an  independent  contract  supported  by  a  detached  and 
independent  consideration.^*  A  note  for  a  balance  due  on  transactions  in  grain  is 
not  invalidated  by  reason  of  tlie  fact  that  the  statement  from  which  the  balance  was 
struck  contained  an  illegal  item,  in  the  absence  of  a  showing  that  the  balance  was 
thereby  decreased.^®  The  fact  that  comm-ercial  paper  is  based  on  a  gambiino- 
transaction  is  no  defense  as  against  bona  fide  purchasers.®" 

Game  and  Game  Laws;  Gaming;  Gaming  Houses,  see  latest  topical  index. 


delivered  upon  a  g-aming  consideration.  Mil- 
ler &  Co.  V.  Shropshire,  124  Ga.  829,  53  S.  E. 
335. 

53.  Under  Rev.  Laws  c.  99,  §  4.  Anderson 
V.  Metropolitan  Stock  Exch.,  191  Mass.  117, 
77  N.  E.  706.  Statute  is  constitutional.  Id. 
Right  of  action  held  to  survive  to  adminis- 
trator, statute  being  remedial  and  not  penal. 
Id.  Right  to  recover  on  account  of  trans- 
actions prior  to  date  when  act  went  into 
effect  held  not  taken  away  by  such  act.  Id. 
One  employed  by  another  to  buy  or  sell  for 
his  account  has  no  remedy  under  statute  to 
recover  payments  made.  Id.  Evidence  held 
not  to  establish  as  matter  of  law  that  de- 
fendant was  merely  employed  as  a  broker 
and  was  not  contracting  as  a  principal.  Id. 
Findings  held  to  bring  case  within  statute. 
Id.  "Voluntary  release  of  right  by  insolvent 
held   fraudulent   as  to  creditors.     Id. 

53.  Question  being  what  w^as  plaintiff's 
intention  and  what  defendant  had  reasonable 
cause  to  believe  it  was.  Anderson  v.  Met- 
ropolitan Stock  Exch.,  191  Mass.  117,  77  N.  E. 
706. 

54.  Anderson  v.  Metropolitan  Stock  Esch., 
191  Mass.  117,  77  N.  E.  706. 

55.  Bill  seeking  to  compel  defendants  to 
transfer  to  complainant  certain  stock  al- 
leged to  have  been  transferred  and  deliv- 
ered by  him  to  them  in  violation  of  Act 
March  27,  1874,  2  Gen.  St.  1606,  held  demur- 
rable if  brought  under  §  2,  since  complainant 
had  a  complete  remedy  at  law  by  way  of  an 
action  of  trover  and  conversion.  Myers  v. 
Fridenberg   [N.  J.  Eq.]   62  A.  532. 

56.  See  3  C.  L.  1550. 

57.  Check  given  for  losses  at  poker. 
Remer  v.  Ettinger,  48  Misc.  641,  96  N.  T.  S. 
263.  Note  given  by  defendant  to  broker  as 
additional  security  for  advances  made  by 
him  in  the  purchase  of  stock  held  not  with- 
in Mills'  Ann.  St.  §  1344,  the  stock  bought 
being  at  all  times  defendant's  property  and 
subject  to  his  order  on  payment  of  his  in- 
debtedness to  the  broker.  M'hitehead  v.  Bal- 
linger  [Colo.]  88  P.  169.  A  note  to  secure  a 
balance    found   due   on   a   settlement   of  joint 


speculations  on  the  future  market  value  of 
a  commodity  is  void  under  Rev.  St.  1899,  §§ 
2337-2342.  Stewart  v.  Hutchinson  [Mo.  App.] 
96  S.  vr.  253.  Where  drafts  payable  to  one 
of  the  defendants  were  indorsed  by  him  to 
plaintiff  as  security  for  money  loaned  him 
during  a  game  of  craps,  which  money  was 
won  by  plaintiff,  and  after  winning  full 
amount  of  drafts,  plaintiff  retained  same  in 
settlement  of  such  winnings,  held  that 
transaction  was  within  Rev.  St.  Mo. 
1899,  §  3426,  declaring  that  notes,  etc., 
are  void  and  may  be  s^t  aside  when 
consideration  therefor  is  money  lost  at 
gaming.  Morton  v.  Provident  Nat.  Bank 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  988,  93  S. 
"W.  189.  Since  money  was  lost  in  game  in 
which  plaintiff  participated,  fact  that  others 
took  part  in  the  game  and  won  defendant's 
wagers  or  a  part  thereof  would  not  prevent 
cancellation  of  indorsements.  Id.  Cross  bill 
seeking  cancellation  of  indorsements  held 
not  within  Rev.  St.  Mo.  1899,  §  3432,  requir- 
ing actions  for  money  or  property  lost  at 
gaming  to  be  brought  within  three  months 
after  right  of  action  accrues.     Id. 

58.  Ky.  St.  1903,  §  1955.  held  not  to  ren- 
der invalid  a  note  given  in  consideration  of 
m.oney  advanced  by  payee  to  maker  to  en- 
able latter  to  pay  gambling  debt,  where 
payee  in  no  way  participated  in  the  gam- 
bling transaction,  and  w^as  not  appraised  of 
the  purpose  for  which  the  money  was  to  be 
used.  Cooley  v.  Allen  [Ky.]  90  S.  W.  1048. 
Bank  in  good  faith  advanced  money  to 
plaintiff  and  defendant  who  used  it  in  gam- 
bling in  wheat.  Plaintiff  thereafter  paid  the 
bank  in  full  and  defendant  gave  him  his 
note  for  his  share  of  the  indebtedness.  Hel;] 
that  note  ^v^as  a.  new  and  independent  con- 
tract supported  by  a  detached  and  inde- 
pendent consideration  and  was  valid.  Stew- 
art  v.    Hutchinson    [Mo.    App.]    96   S.    W.   253. 

59.  Zeller  v.  Leiter,   99  N.  Y.  S.  624. 

GO.  The  fact  that  notes  regular  on  their 
face  were  given  on  account  of  a  stock  gam- 
bling transaction.  Myers  v.  Kessler  [C.  C. 
A.]   142   F.   730. 
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§  1.  Definition  and  >"aiure  of  Remedy  in 
General    (1SC2). 

§  2.  Gronnds  for  Garuisliiiient  and  Glioses 
and    Properties    Subject     (1SG2). 

§  3.  Persons  Liable  to  Garnishment 
(1S84). 

§  4.  Rights,  Defenses,  and  Liabilities  Be- 
tT»"een  Plaintiff   and   Garnisliee   <1S!>5>. 

§  5.  Rigrbts,  Defenses,  and  Liabilities  Be- 
tween  Defendant   and   Garni«!iee    <1S66). 

§  6.  Duties  of  a  Garnisbed  Agent  to  his 
Principal    (1S«6». 

§  7.  Conflicting;  and  Hostile  Claims  and 
Liens    (1S««>. 


§  8.     Jurisdiction    and    Venue    <1866"). 

§  9.  Procedure  to  Obtain  AVrit;  Bond 
(ISflO). 

§  10.  The  Writ  and  Service  Thereof;  Re- 
turn;    Xotice    to    Defendant     (1870). 

5  11.  Ansftver  or  Disclosure  and  Later 
Pleadings    or   Traverse    (1870). 

S    12.      Claims  or  Intcrventious   (1872). 

§   13.      Dissolution   of    '.Vrit    (1S72). 

§  14.  Effect  of  Pendency  of  Other  Pro- 
ceedinss:    Stay,    etc.    (1K72>. 

§  1.',  Trial,  Verdict  and  Judgments,  Costs 
and    Execution    (18731. 

§    IC.      Appellate  Review   (1874). 


§  1.  Dcflmtion  and  nature  of  remedy  in  general.^- — Garnisliment  is  purely  a 
statutory  remedy,^"  and  while  statutes  providing  therefor  will  be  liberally  construed 
as  remedial  and  beneficial/*  the  statutory  procedure  must  be  strictly  followed."^  It 
is  always  ancillary  to  some  principal  action  and  falls  with  such  action.*^" 

§  2.  Grounds  for  garnishment  and  choses  and  properties  subject.^'' — Plaintiff 
must  have  a  valid  claim  against  the  defendant,'^*  and  it  must  appear  either  that  the 
garnishee  has  property  in  his  possession  belonging  to  the  defendant'"'  or  that  he  is 
indebted  to  him™  unconditionally/^  and  generally  ex  contractu,'-  in  a  liquidated 


61.  Includes  in  addition  to  garnishment, 
so  called,  equivalent  proceedings,  locally 
designated  as  "trustee  process,"  "factorizing 
process."   etc. 

63.     See  5  C.  L.   1574. 

63.  Murdock  Brokerage  Co.  v.  Collins 
[Ala]  40  So.  96;  Gilbert  Book  Co.  v.  Pye 
[Tex.   Civ.  App.]    16   Tex.   Ct.   Rep.   290.    95   S. 

W.  8. 

64.  Murdock  Brokerage  Co.  v.  Collins 
[Ala.]    40   So.    96. 

65.  King  V.  Harrigan  [Mich.]  13  Det.  Leg. 
N.  492,  108  N.  W.  748.  Right  cannot  be  ex- 
tended bevond  provisions  of  statute.  Gilbert 
Book  Co.  V.  Pye  [Tex.  Civ.  App.]  16  Tex.  Ct. 
Rep.  290,  95  S.  W.  8.  Parties  must  conform 
substantially  to  requirements  of  statute. 
Murdock  Brokerage  Co.  v.  Collins  [Ala.]  40 
So.   96. 

66.  Reversal  of  judgment  against  the  de- 
fendant requires  reversal  of  judgment 
against  the  garnishee  who  has  appealed. 
Chicago  Herald  Co.  v.  Bryan,  195  Mo.  590,  92 
S.  W.  906.  Where  an  attachment  is  levied  by 
garnishment,  the  judgment  against  the  gar- 
nishee is  a  judicial  sequence  of  the  ante- 
cedent attachment  proceedings,  and  such 
proceedings  being  void,  judgment  against  the 
garnishee  is  also  void.  Leffler  v.  Union  Com- 
press Co.   [Ga.]   55  S.  E.   927. 

67.  See  5  C.  L.  1575. 

68.  Where  purchasers  of  timber  had  no 
claim  in  equity  against  the  heirs  of  a  widow 
for  breach  of  her  covenant  to  defend  title, 
equity  could  not  by  a  species  of  garnishment 
or  injunction  against  distribution  seize  and 
hold  the  money  of  such  heirs  coming  to 
them  as  heirs  of  their  father  to  satisfy  a 
decree  which  complainant  could  not  obtain. 
Zimmerman  Mfg.  Co.  v.  Wilson  [Ala.]  40 
So.   515. 

69.  Evidence  examined  and  held  to  show 
that  there  was  no  money  or  property  in  the 
garnishee's  possession  belonging  to  defend- 
ant    when     the     garnishee     summons     was 


served.  McCormick  Harvesting  Mach.  Co.  v. 
Citizens'  Bank  [N.  D.]  106  N.  "V\^  122.  Money 
placed  in  hands  of  deputy  sheriff  as  security 
for  defendant's  appearance  in  court  released 
by  defendant's  giving  a  bond  and  then  as- 
signed, not  subject  to  garnishment  in  hands 
of  deputy  sheriff.  Welch  v.  Renfro  [Tex. 
Civ.  App.]  94  S.  W.  107.  Where  adminis- 
trator of  debtor's  ■wife  'w^as  made  garnishee 
but  the  debtor  had  transferred  all  his  inter- 
est in  his  wife's  estate  to  his  daughters,  the 
garnishee  was  properly  discharged.  Durfree 
v.  Meadowcroft  [Mass.]  79  N.  E.  268.  Where 
a  corporation  hold  a  sum  of  money  for  de- 
fendant under  agreement  to  pay  to  the  party 
determined  to  be  entitled  to  it  in  an  action 
by  plaintiff  against  defendant  and  the  cor- 
poration, judgment  was  properly  rendered 
against  the  corporation  as  garnishee  based 
on  a  judgment  against  defendant.  Ligenfel- 
ter  V.  Iowa  Tel.  Co.  [Iowa]  109  N.  W.  722. 
70.  On  the  question  of  whether  garnishee 
as  contractor  owed  money  to  a  partnership 
or  to  a  corporation  as  subcontractor,  in- 
struction to  find  for  plaintiff  "unless  the  con- 
tract had  been  assigned  in  good  faith"  held 
correct  on  the  evidence.  Shannon  Mfg.,  Co.  v. 
McCaulley,  214  Pa.  377.  63  A.  794.  Wliere  a 
vendor  of  goods  caused  the  order  to  be  filled 
by  a  third  person  under  a  previous  contract 
with  him,  a  creditor  of  such  third  person 
could  not  garnish  the  purchaser,  the  money 
being  due  to  the  vendor.  Heimbuecher  v. 
Goff.  Horner  &  Co.,  119  111.  App.  373.  Em- 
ployer held  not  liable  as  garnishee  by  rea- 
son of  owing  defendant  for  delivering  laun- 
dry where  defendant,  being  charged  witli 
the  bills  for  the  laundry,  collected  but  failed 
to  pay  over  to  employer  amounts  in  excess 
of  his  salary.  Frank  v.  Dungan  [Ark.]  90  S. 
W.  17.  Instruction  misleading  as  giving 
jury  to  believe  that  employer  could  not  de- 
duct from  defendant's  salary  laundry  ac- 
counts which  defendant  had  failed  to  col- 
lect and  for  which  he  was  liable.     Id. 
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amount'^  presently  due  and  owing/*  Hence  a  verdict  before  entry  of  judgment," 
or  a  transaction  constituting  a  cash  sale,'°  cannot  be  made  the  basis  of  garnishment 
jDroceedings.  •  Tlie  question  of  what  kinds  of  funds  or  other  property  mav  be  reached 
will  of  course  depend  upon  the  statutes  of  the  different  states.  Trust  property/' 
funds  in  court,'^  and  the  interest  of  one  in  a  life  insurance  policy,'*'  have  been  held 
garni shable.  In  ]\Iassachusetts,  property  in  the  possession  of  a  lessee  may  be  reached 
by  trustee  proc-ess  subject  to  the  rights  of  the  lessee.**'  Eailroad  cars  of  a  foreign 
railroad  company  in  the  possession  of  another  company  having  the  right  to  use 
them  cannot  be  subjected.®^  A  debt  payable  outside  the  state  is  subject  to  garnish- 
ment within  the  state.*^  Debts  evidenced  by  negotiable  instruments  are  not  subject 
to  garnishment  if  the  bill  or  check  is  actually  discounted  for  value  in  due  course 
by  an  innocent  purchaser,-^  though  it  may  not  be  discounted  until  after  service  of 
the  writ;^*  but  a  check  being  drawn  merely  to  transfer  an  account  to  another 
bank,  the  account  is  not  appropriated  as  against  a  garnishing  creditor  imtil  actual 
payment  by  the  drawee  Ijank,  although  the  check  is  certified.*^  Garnishment  pro- 
ceedings cannot  be  maintained  where  a  debt  is  owing  to  defendant  and  to  others 
not  parties  to  the  action.^''  A  creditor  of  a  building  contractor  cannot  garnish  the 
own-er  while  the  work  is  still  in  progress  on  a  claim  that  the  contract  has  been  sub- 
stantially performed.^"  Ordinarily  the  writ  covers  only  debts  existing  at  the  time 
of  its  service.**     Wages,  to  a  limited  extent,  are  generally  made  exempt  by  statute,*^ 


71.  The  debt  must  be  an  absolute  exist- 
ing one.  though  the  time  of  payment  may 
not  yet  liave  arrived.  Where  garnishees 
had  agreed  to  pay  the  balance  for  certain 
land  provided  title  should  vest  in  defendant 
in  a  contest,  the  debt  was  not  subject  to  gar- 
nishment before  the  expiration  of  the  con- 
test. Smith  V.  Marker  [Ind.  T.]  90  S.  W. 
611. 

72.  The  Illinois  statute  authorizes  the 
garnisiiment  of  only  such  indebtedness  as 
can  be  recovered  by  an  action  of  debt  or  in- 
debitatus assumpsit  in  the  name  of  the  at- 
tachment or  judgment  debtor  against  the. 
garnishee.  Ryan  v.  Kimberly,  118  111.  App.  i 
361  ! 

73.  An  unliquidated  sum  in  damages  can-, 
not  be  recovered  by  garnishment.  Ryan  v. 
Kimberly,  IIS  111.  App.  361.  Action  for  value 
of  horses  driven  to  death  is  for  unliquidated 
damages  for  a  tort,  though  alleged  to  be 
for  a  debt,  and  garnishment  was  therefore 
unauthorized.  T\'^elch  v.  Ren  fro  [Tex.  Civ. 
App.]    94   S.  W.    107.  I 

74.  Where  indorsement  on  building  con- 
tract  required  liens  to  be  released  before 
payment,  balance  due  could  not  be  garnished; 
until  such  release  was  made.  Grimwood  Co. 
V.  Capitol  Hill  Bldg.  &  Const.  Co.  [R.  I.]  65 
A.   304. 

75.  Opportunity  to  plead  garnishment  has 
passed  and  defendant  has  not  a  present 
cause  of  action.  Cappelli  v.  Wood.  27  R.  I. 
411,  62  A.  978.  ; 

76.  Contract   for    sale    of   stock   to    be    de-i 
livered  upon  payment  of  price  held  not  exe-  ' 
cuted   so   that   anything  was    owing   by    gar- 
nishee for  the  stock.     Ryan  v.  Kimberly,  118 
111.   App.   361.  i 

77.  Under    Code    1896.    §    764.    authorizing 
courts  of  chancery  to  issue  writs   of  attach- j 
ment  on  demands  owing  by  other  persons  to  j 
which    defendant    is    in    equity    entitled,    etc., 
a  bill  is  maintainable  to  attach  by  garnish- 
ment the  interest  of  a  cestui  qui  trust  in  the 


hands  of  a  trustee  and  to  subject  the  same 
to  the  paj-ment  of  plaintiff's  demand.  Rior- 
dan  V.   Schlicher    [Ala.]    41  So.   S42. 

Property  deposited  in  a  safe  deposit  box 
of  a  trust  company  is  the  depositor's  prop- 
erty in  charge  of  the  trust  company,  and  the 
company  may  be  garnished  therefor  in  an 
action  against  the  depositor.  Washington 
L.  &  T.  Co.  V.  Susquehanna  Coal  Co.,  26  App. 

D.  C.   149. 

78.  Under  Kirby'.s  Dig.  §  35S,  providing 
for  the  attachment  of  funds  in  court,  the 
snrplti.s  on  a  mortgage  sale  could  be  gar- 
nished Ijefore  confirmation  and,  upon  con- 
firmation, the  garnisiiment  took  precedence 
of  an  assignment  of  the  surplus  by  the  mort- 
gagor made  after  service  of  the  writ.  Green 
V.  Robertson    [Ark.]   96  S.   W.  l.'5S. 

79.  The  interest  of  the  holder  of  a  policy 
of  life  insurance  having  a  casli  surrender 
value,  though  contingent  upon  his  survival 
of  the  alternative  beneficiary,  is  an  interest 
which  can  be  ascertained  by  sale  or  "any 
means  -within  the  ordinary  procedure  of  the 
court."  and  may  be  subjected  to  equitable 
trustee  process  brought  under  R.  L.  c.  159. 
S    3.    cl.   7.     Biggert   v.   Straub    [Mass.]    78   N. 

E.  770. 

50.  Rev.  Laws  c.  189.  §S  24.  57.  Clark  v. 
V\'illiams.  190  Mass.  219,  76  N.  E.  723. 

51.  Johnson  v.  Union  Pac.  R.  Co.,  145  F. 
249. 

S3.     Ryan   v.  Kimberly.   118   111.  App.   361. 
83.  84.  85.     Boswell  v.   Citizens'   Sav.  Bank 
[Ky.]    96  S.   W.   797. 

86.  Ryan  v.   Kimberly,  118   111.  App.   361. 

87.  Grimwood  Co.  v.  Capitol  Hill  Bldg.  & 
Const.  Co.    [R.  I.]   65  A.  304. 

88.  The  words  "at  or  after"  in  Civ.  Code 
Prac.  S  224,  providing  that  in  case  a  cor- 
poration Is  made  garnishee  any  shares  of 
stock  held  therein  for  the  benefit  of  de- 
fendant "at  or  after"  service  of  the  order  of 
attachment  shall  be  subject  to  the  writ,  re- 
late   only   to   corporate    stock,   and   the   writ 
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and  the  general  rule  is  that  the  exemption  laws  of  the  fornm  appl}'.^"  The  debtor 
may  waive  his  exemptions  if  he  so  desires/^  and  will  be  held  to  have  done  so  if  he 
fails  to  contest  the  garnishment;''^  but  garnishment  being  pureW  a  crftitnre  of  stat- 
ute, the  right  thereto  cannot  be  enlarged  by  a  waiver  of  exemptions.®^  Injunction 
will  not  lie  at  the  instance  of  defendant  to  restrain  plaintili  from  exercising  his 
legal  right  to  institiite  garnishment  proceedings  on-  the  ground  that  wages  are  ex- 
empt.®* The  right  to  seize  the  proceeds  of  a  sale  of  exempt  property  is  governed  by 
statute.®^ 

Garnishment  is  not  allowed  where  it  would  interfere  with  interstate  commerce/" 
but  the  mere  fact  that  an  indebtedness  to  a  foreign  railroad  company  arose  out  of 
the  carrying  on  of  interstate  commerce  does  not  exempt  it  from  garnishment  by 
foreign  attachment.®^  A  judgment  creditor  is  justified  in  bringing  a  garnishment 
suit,  though  he  has  a  judgment  lien  on  an  uncertain  interest  of  his  debtor  in  public 
land  not  occupied  for  the  statutory  time.®*  In  Minnesota,  the  proceeding  is  au- 
tliorized  in  actions  in  tort.®® 

§  3.  Persons  liable  to  garnishment.^ — The  garnishee  must  be  a  person  against 
whom  defendant  has  a  present  right  of  action.^  A  carrier  is  liable  to  garnishment 
process  as  to  goods  received  from  a  connecting  carrier  for  shipment  but  not  yet 
forwarded,^  and  the  fact  that  the  goods  are  received  for  shipment  to  a  point  outside 
the  state  is  not  a  defense.*    The  relation  of  debtor  and  creditor  does  not  exist  be- 


does  not  cover  other  Indebtedness  accruing 
after  service.  Boswell  v.  Citizens  Sav.  Bank 
[Ky.]    96  S.  W.  797. 

89.  See  Exemptions,  7  C.  L..  1631.  Evi- 
dence held  to  sustain  finding  awarding 
wages  to  a  laborer  who  claimed  them  as 
exempt.      Couch   v.    Hice    [Ga.]    54    S.    E.    813. 

90.  Debt  due  from  foreign  corporation  to 
nonresident  subject  to  garnishment,  though 
exempt  by  law  of  state  where  it  arose. 
Stone  V.  Drake   [Ark.]   96  S.  W.  197. 

91.  93.  Sturges  v.  Jackson  [Miss.]  40  So. 
547. 

93.  "Wages  to  the  amount  of  $25  are  ex- 
empt under  Code  1S96,  §  203S,  as  amended  by 
Act  Feb.  23,  1S99  (Acts  1898-99,  p.  37),  not- 
withstanding a  waiver  by  the  debtor.  Rich- 
ardson v.  Kaufman,  143  Ala.  213,  39  So.  368. 
Constitutional  right  to  waive  all  exemptions 
not  applicable.  Id.  Statute  not  unconstitu- 
tional as  to  contracts  made  after  its  enact- 
ment.    Id. 

Note:  Garnishment  in  Alabama  and  in 
this  country  generally  is  a  proceeding  of 
purely  statutory  creation  (Jones'  Adm'r  v. 
Crews,  64  Ala.  368;  Rindge  v.  Green,  52  Vt. 
204),  derived  historically  from  the  custom 
of  London  and  E'xeter  (White  v.  Simpson, 
107  Ala.  386;  Railroad  v.  Crane,  102  111.  249; 
1  Comyn's  Dig.  449;  1  Rolle's  Abr.  552). 
For  an  early  statute  see  2  Mass.  Pub.  Laws 
673  (Feb.  28,  1795).  Therefore  the  right  to 
garnish  exists  only  where  created  by  stat- 
ute Picquet  v.  Swan,  4  Mason,  443;  Fisher 
v.  Consequa,  2  Wash.  (C.  C.)  382.  The  Ala- 
bama code  creates  no  such  right  against 
wages  up  to  $25.  Hence  the  exemption  of 
the  wages  is  due  to  a  lack  of  right  in  the 
plaintiff,  not  in  the  debtor's  inability  to 
waive  an  exemption.  It  follows  that  the  con- 
stitutional guaranty  of  the  right  of  waiver 
does  not  apply. — See  6  Columbia  L.  R.   126. 

94.  There  being  adequate  remedy  at  law 
ami  the  question  of  exemption  being  prop- 
erly  determinable    in    the    garnishment   pro- 


ceedings. Sturges  V.  Jackson  [Miss.]  40  So. 
547.  That  employer  had  a  rule  requiring  the 
discharge  of  employees  whose  wages  were 
garnished   was  immaterial.      Id. 

95.  Prior  to  March  1,  1906,  when  the  Re- 
vised Laws  of  1905  went  into  effect,  process 
of  garnishment  reached  money  owing  by  the 
garnishee  derived  from  a  sale  of  defendant's 
homestead  and  which  defendant  intended  at 
the  time  of  the  service  of  the  garnishee 
summons  to  use  in  the  purchase  of  another 
homestead  within  one  j'ear  from  the  sale  of 
the  premises.  Fred  v.  Bramen  [Minn.]  107 
N.   W.   159. 

96.  Sums  due  a  foreign  railroad  company 
from  other  companies  for  freight  collected 
by  them  as  terminal  or  final  carriers  on 
continuous  interstate  shipments  are  not  sub- 
ject to  attachment  by  garnishment  of  the 
debtors  under  .the  foreign  attachment  laws 
of  a  state  in  which  defendant  cannot  be 
personally  sued.  Davis  v.  Cleveland,  etc.,  R. 
Co.,  146  F.  403. 

97.  Johnson  v.  Union  P.  R.  Co.,  145  F. 
249. 

98.  Baze  v.  Island  City  IMfg.  Co.  [Tex.  Civ. 
App.]   15  Tex.  Ct.  Rep.  483.   94  S.  W.  460. 

99.  Under  Gen.  St.  1S94.  §  5306.  providing 
that  garnishee  sum.mons  may  issue  "in  any 
action  in  a  court  of  record  or  .lustice  court 
for  the  recovery  of  money."  Cummings  v. 
St.    Paul   Nat.    Bank    [Minn.]    106    N.    W.    304. 

1.  See  5  C.  L.  1576. 

2.  One  against  whom  defendant  had  ob- 
tained a  verdict  could  not  be  made  gar- 
nishee where  no  judgment  had  been  ren- 
dered on  the  verdict.  Cappelli  v.  Wood,  27 
R.  1.  411,  62  A.   978. 

3.  Malott  V.  Johnson  [Ind.  App.]  77  N.  E. 
866. 

4.  Burns'  Ann.  St.  1901.  §  951,  providing 
that  a  garnishee  shall  not  be  required  to 
perform  otherwise  than  he  would  be  bound 
to  do  for  defendant,  when  construed  in  con- 
nection   with   §§    944,    952,    does   not   prevent 
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tween  a  treasurer  of  a  municipal  corporation  and  a  city  official  to  Avliom  a  salar}-  is 
due  so  as  to  render  the  treasurer  liable  as  garnishee  for  a  claim  against  the  official.^ 
An  administrator  may  be  garnished  as  to  funds  in  his  hands/  but  in  the  absence 
of  express  statute,  an  executor  or  administrator  is  not  liable  to  garnishment  for 
money  due  a  creditor  of  the  estate  before  an  order  of  distribution  has  been  madeJ 
In  Illinois  he  is  liable  to  garnishment  before  such  order  is  made  as  to  money  or 
other  property  belonging  to  any  legatee  or  devisee  or  belonging-  to  any  heir  or  dis- 
tributee of  any  estate/  and  no  transfer  or  disposition  of  such  property  will  defeat 
the  garnishment  unless  the  evidence  thereof  is  filed  in  the  office  of  the  clerk  of  the 
county  court/  but  an  executor  named  in  a  will  may  not  be  summoned  before  probate 
of  the  will  and  issuance  of  letters.^"  A  creditor  of  an  estate  is  not  a  distributee 
within  the  meaning  of  statutes  authorizing  garnishment  of  executors"  and  adminis- 
trators with  respect  to  money  or  other  property  belonging  to  an  heir  or  distributee.^^ 
The  garnishee  occupying  the  position  of  an  ordinary  debtor  of  the  defendant, 
plaintiff  need  not  proceed  against  him  as  administrator.^^  An  administrator  en- 
titled to  compensation  for  his  services  as  such  may  be  made  garnishee  in  that  ca- 
pacity in  an  action  against  him  as  an  individual.^^ 

§  4.  RightSj  defenses,  and  liabilities  hetween  plaintiff  and  garnishee.''-^ — Gar- 
nishment being  a  proceeding  in  the  nature  of  an  involuntaiy  suit  by  defendant 
against  the  garnishee,^^  the  general  rule  is  that  plaintiff  acquires  no  greater  rights 
against  the  garnishee  than  defendant  himself  possesses/®  and  hence  the  garnishee 
may  plead  as  a  defense  or  set-off  whatever  he  might  have  relied  upon  were  the  action 


such  garnishment.     Malott  v.  Johnson    [Ind. 
App.]   77  N.  E.   866. 

5.  Laws  1905,  p.  285,  subjecting-  to  gar- 
nishment the  salary  of  officers  of  counties, 
cities,  etc.,  if  construed  as  authorizing  the 
rendition  of  a  personal  judgment  against 
an  officer  of  a  city  in  favor  of  one  to  •whom 
he  is  not  indebted  or  to  require  a  city  treas- 
urer to  deposit  in  court  the  amount  found 
due  the  officer  as  wages  by  a  contempt  pro- 
ceeding, is  invalid  as  depriving  the  city 
treasurer  of  his  property  without  due  pro- 
cess of  law.  Badenoch  v.  Chicago  [111.]  78 
N.  E.  31.  The  act  is  incomplete  and  can  be 
made  effective  only  by  resorting  to  the  gen- 
eral garnishment  statute,  and  is  therefore  in 
conflict  with  Const,  art.  4,  §  13,  prohibiting 
the  amendment  of  any  law  by  reference  to 
its  title  only.  Id.  Unconstitutional  also  as 
class  legislation.     Id. 

6.  Geiger  v.  Gaige   [Iowa]  105  N.  "W.  1007. 

7.  Right  to  garnish  limited  to  cases  spe- 
cifically mentioned  in  Rev.  St.  c.  62,  §  35. 
Equitable  Trust  Co.  v.  Clark,.  119  111.  App. 
341. 

8.  The  Act  of  1897  was  intended  to  rem- 
edy the  evil  existing  prior  thereto  by  auth- 
orizing garnishment  before  an  order  of  dis- 
tribution is  made.  Staaland  v.  Thompson, 
122  111.  App.   109. 

0.  Conveyance  ,by  heir  of  interest  in  real- 
ty left  him  did  not  defeat  garnishment  later 
instituted  where  will  conferred  on  executor 
a  power  of  sale  and  conveyance  -was  not 
filed.  Staaland  v.  Thompson,  122  111.  App. 
109. 

10.  Could  not  be  garnished  under  Act  of 
1897  as  to  money  or  other  estate  "belonging 
to  devisee  or  legatee  under  the  will."  Chi- 
cago Title  &  Trust  Co.  v.  "Wheeler,  119  111. 
App.    508.     The    subsequent    qualification    as 


executor  pending  garnishment  will  not  re- 
late back  and  validate  the  prerhature  pro- 
ceedings.    Id. 

11.  Rev.  St.-  c.  62,  §  35.  Equitable  Trust 
Co.  V.   Clark,   119   111.  App.   341. 

13.  "Where  nothing  remained  but  to  com- 
ply with  order  of  distribution.  Kiernan  v. 
Robertson,  116  Mo.  App.  56,  92  S.  W.  138. 

13.  Under  Code  Civ.  Prac.  §§  224,  225, 
providing  that  garnishee  shall  not  be  a 
party  to  the  suit  if  he"  answers,  and  answer 
is  satisfactory,  but  that  in  such  case  the 
court  may  order  the  amount  due  from  the 
garnishee  to  be  paid  into  court,  etc.  San- 
ders  v.  Herndon    [Ky.]    93   S.   W.    14. 

14.  See  5  C.  L-   1577. 

15.  Cappelli  v.  Wood,  27  R.  I.  411,  62  A. 
978. 

16.  Allen  v.  Aetna  Life  Ins.  Co.  [C.  C.  A.] 
145  F.  881;  Grimwood  Co.  v.  Capitol  Hill 
Bldg.  &  Const.  Co.  [R.  I.]  65  A.  304.  Service 
of  a  garnishment  order  does  not  operate  as 
an  assignment,  legal  or  equitable,  of  a  debt 
due  from  the  garnishee  to  the  defendant  nor 
establish  between  plaintiff  and  the  defend- 
ant the  relation  of  debtor  and  creditor 
(Allen  V.  Aetna  Life  Ins.  Co.  [C.  C.  A.]  145  F. 
SSI),  but  merely  gives  to  the  plaintiff  the 
statutory  right  to  collect  from  the  garnishee 
a  debt  due  to  the  defendant  not  exceeding 
the  amount  due  from  defendant  to  plaintiff, 
and  in  default  of  voluntary  payment  by  tlie 
garnishee,  the  right  to  execution  therefor 
(Id.).  Where  nothing  was  due  from  in- 
surer to  insured,  garnishment  of  former  for 
claim  against  latter  was  unfounded.  Id. 
Where  order  of  attachment  was  served  on 
executor  after  compromise  of  will  contest, 
interest  of  legatee  was  subject  only  to  ex- 
tent of  amount  due  him  under  compromise. 
Murphy  V.  Whitesides  [Ky.]   92  S.  W.  5. 
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brought  directly  against  him  by  the  defendant.^'  lie  is  entitled  and  it  is  his  duty 
to  assert  known  jurisdictional  defects  against  the  main  action,^^  and  this  is  not  a 
mere  collateral  attack  upon  the  judgment  against  the  defendant.^®  He  is  not  bound 
to  notice  a  correction  in  the  record  with  reference  to  the  name  of  defendant  where 
not  made  until  after  his  answer  and  discharge,  imless  a  new  order  of  attachment  is 
served  on  him.-°  On  the  other  hand,  after  service  of  the  garnishment  writ,  plain- 
tiff's rights  cannot  be  impaired  by  any  settlement  between  defendant  and  the 
garnishee/^  and,  when  carried  into  judgment,  a  garnishment  transfers  to  plaintiff  all 
the  rights  of  defendant  with  reference  to  the  debt  including  liens  to  secure  it.-- 
Upon  a  judgment  being  entered  against  an  administrator  as  garnishee,  he  is  bound 
to  pay  over  the  fund  in  accordance  therewith,-^  and  an  order  of  the  probate  court 
does  not  justify  him  in  paying  the  amount  to  the  defendant.^*  Where  the  garnisheg 
holds  money  for  defendant  under  agreement  to  apply  it  to  the  payment  of  any  judg- 
ment which  might  be  recovered  by  plaintiff  against  defendant  and  himself,  he  can- 
not apply  such  money  to  his  own  claim  against  defendant.^^  The  garnishee  can  be 
bound  only  for  the  amount  which  he  is  commanded  to  withhold  by  the  paper  served 
upon  him.-^  Wliere  he  pays  to  the  sheriff'  the  amount  due  defendant,  plaintiff  has 
no  further  claim  against  him.-' 

§  5.  Rights,  defenses,  and  liahiUties  hetween  defendant  and  garnishee.-^ — 
One  garnished  for  exempt  wages  should  disclose  the  fact  of  exemption  to  the  court.-" 
If  he  fails  to  do  so,  permits  judgment  to  be  rendered  against  hini,  and  pays  the  mon- 
ey into  court,  he  will  be  held  liable  in  an  action  by  the  laborer.^"  The  courts  of  one 
state  will  presume  that  the  proper  steps  were  taken  to  charge  a  garnishee  in  pro- 
ceedings in  another  state,  providing  the  court  had  jurisdiction  of  the  parties  and  the 
subject-matter,^^  and  under  the  full  faith  and  credit  clause  of  the  Federal  constitu- 
tion, a  payment  by  a  garnishee  of  a  judgment  rendered  against  him  in  another  state, 
in  an  action  in  which  the  defendant  Avas  personally  served  with  process  and  wherein 
the  court  had  jurisdiction,  must  be  recognized  by  the  courts  of  any  other  state  where 
properly  pleaded  in  an  action  against  the  garnishee  by  the  defendant  to  whom  he 
originally  owed  the  debt."" 

§  6.     Duties  of  a  garnished  agent  to  his  principal^ 

S  7.     Conficting  and  hostile  rjnims  and  Hens.''* — Garnishing  creditors  ai-e  en- 


17.  MiUs'  Ann.  Code  §  130.  Where  he  was 
entitled  to  compensation  as  receiver.  Tabor 
V.   Bank    of   Leadville    [Colo.]    83   P.    1060. 

18.  Garnishee  entitled  to  discharge  where 
a  mere  stockholder  had  no  power  to  employ 
counsel  to  defend  action  against  a  corpo- 
ration.    Tabor  v.  Leadville  [Colo.]  83  P.  1060. 

19.  Tabor  v.   Leadville    [Colo.]    83   P.   1J60. 

20.  Boswell  v.  Citizens'  Sav.  Bank  [Ky.] 
96   S.   W.   797. 

21.  Settlement  of  divorce  judgment  for 
less  than  amount  awarded  thereby.  Nathan 
V.  St.   John   [Ala.]    40  So.  970. 

22.  Liddell  v.  Jones  [Ark.]  88  S.  W.  961. 
A  purchaser  of  goods  who  had  given  a  mort- 
gage thereon  to  secure  the  price  was  made 
garnishee  in  an  action  against  the  seller. 
Held,  though  plaintiff  waived  the  mortgage 
by  levying  execution  on  the  goods,  it  was 
error  to  allow  the  garnishee's  claim  that 
the  goods  were  exempt,  since  in  an  action  by 
defendant  they  would  not  have  been  exempt 
from  execution  for  the  purchase  price.     Id. 

23.  24.  Geiger  v.  Gaige  [Iowa]  105  N.  W. 
1007. 


25.  Llgenfelter  v.  Iowa  Tel.  Co.  [Iowa] 
109  N.  W.   722. 

26.  Was  authorized  to  pay  over  what  was 
not  called  for  by  writ.  Murphy  v.  White- 
sides  [Ky.]  92  S.  "W.  5.  That  the  garnishee 
knows  that  the  judgment  on  which  the  order 
of  garnishment  is  based  is  for  a  greater 
amount  than  that  attached  in  his  hands 
would  not  authorize  him  to  withhold  from 
defendant  any  greater  amount.     Id. 

27.  Kruse  v.  Wilson   [Cal.  App.]  S4  P.  442. 
'28.     See  5  C.  L.   1578. 

20,  Southern  P^.  Co.  v.  Fulford,  125  Ga. 
103,  54  S.  E.  68. 

30.  Southern  R.  Co.  v.  Fulford,  125  Ga. 
103,  54  S.  E.  68.  Where  an  employer  in  a 
garnishment  suit  failed  to  interpose  the 
right  of  exemption  existing  in  favor  of  his  em- 
ployee after  service  by  the  employee  upon 
him  of  the  affidavit  that  he  is  the  head  of 
a  family  as  provided  by  §  14,  c.  62,  Rev.  St., 
he  could  not,  when  sued  for  the  wages  by 
the  employee,  defend  on  the  ground  that  the 
amount    was    paid    to    the    plaintiff    in    gar- 
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titled  to  priority  in  the  order  in  which  valid  service  is  made  upon  the  garnishee.'^ 
Plaintiff's  rights  are  superior  to  those  of  the  holder  of  a  mortgage  unrecorded  at 
the  time  the  writ  was  served.'" 

§  8.  Jurisdiction  and  venue:'' — In  trustee  process  jurisdiction  depends  upon 
the  place  of  residence  of  the  trustee'^  at  the  time  the  action  is  brought.'^  The  gar- 
nishment of  a  debt  due  a  nonresident  is  a  proceeding  in  rem/°  and  the  court  by 
virtue  of  its  jurisdiction  of  the  garnishee  may  compel  him  to  satisfy  the  execution 
to  the  extent  of  his  indebtedness  without  service  of  process  on  defendant;*^  but  de- 
fendant being  without  the  jurisdiction  of  the  court,  the  res  in  the  hands  of  the 
garnishee  must  be  within  its  jurisdiction.*^  The  levy  of  an  attachment  is  not  es- 
sential to  jurisdiction  of  property.*^  A  debt  has  its  situs  for  the  purposes  of  gar- 
nishment wherever  the  debtor  may  be  found  except  where  he  is  only  temporarily 
within  the  state/*  or  unless  the  debt  is  expressly  made  payable  elsewhere,*^  and, 
though  expressly  made  so  payable,  it  may  be  attached  by  garnishment  at  the  place 
of  the  residence  of  the  debtor.*"  A  debt  due  from  a  foreign  corporation  to  a  non- 
resident is  garnishable  in  a  state  Avhere  the  corporation  transacts  business  and  is 


nishment.  Oiicago  «fe  A.  R.  Co.  v.  Moore, 
117  in.  App.   14  7. 

31,  32.  Wright  v.  Southern  R.  Co.  [N.  C] 
53   S.  B.  831. 

3.3,   34.      See   5   C.    L.    1578. 

33.  Where  building  contract  required 
liens  to  be  released  before  payment  of  con- 
tract price  the  amount  due  thereon  was  not 
payable  until  such  release,  and  hence  the 
first  valid  service  of  writ  of  attachment  was 
that  made  immediately  after  such  release. 
Grimwood  Co.  v.  Capitol  Hill  Bldg.  &  Const. 
Co.   [R.  I.]   65  A.   304. 

36.  Thatcher  v.  Jeffries  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.   33,   91  S.  W.   1091. 

37.  See  5  C    L.   1579. 

38.  Rev.  Laws  c.  167,  §  80,  authorizing-  the 
Issuance  of  trustee  process  during  the  pend- 
ency of  an  action  upon  the  commencement 
of  which  an  arrest  or  attachment  is  author- 
ized by  law,  permits  only  such  attachment 
during  the  pendency  of  an  action  as  could 
have  been  made  at  its  commencement,  and 
hence  the  only  attachment  by  trustee  pro- 
cess which  can  be  made  during  the  pendency 
of  a  suit  on  a  special  precept  from  a  superior 
court  is  one  w^hTe  the  precept  is  returnable 
in  the  county  v.^here  one  or  all  of  the  trus- 
tees dwell  or  have  their  place  of  business. 
Daniels  v.   Clarke    [Mass.]    78  N.  E.    751. 

39.  Plea  in  abatement  in  present  tense 
held  bad.  Hibbard  v.  Newman  [Me.]  64  A. 
720. 

40.  Veeder  Mfg.  Co.  v.  Marshall-Sanders 
Co.  [Conn.]  63  A.  641.  The  liability  of  a 
domestic  corporation  upon  a  policy  of  life 
insurance  held  by  a  nonresid<'nt  is  property 
within  the  state  so  as  to  give  jurisdiction  to 
its  courts  to  enter  a  decree  in  the  nature  of 
a  judgment  in  rem  against  it  in  a  suit  in  the 
nature  of  an  equitable  trustee  process 
brought  under  R.  L.  c.  159,  §  3,  cl.  7.  Big- 
gert    V.    Straub    [Mass.]    78    N.    E.    770. 

41.  Object  of  Gen.  St.  1902,  §5  603,  604,  was 
simply  to  give  defendant  reasonable  notice 
and  afford  him  opportunity  to  protect  his  in- 
terests. Veeder  Mfg.  Co.  v.  Marshall-San- 
ders Co.  [Conn.]  63  A.  641.  Gen.  St.  1902.  § 
828.  providing  that  when  defendant  is  a  non- 
resident and  has  an  estate  within  tlie  state 
which  is  attached  a  copy  of  the  process  and 


complaint  with  a  return  describing  the  es- 
tate shall  be  left  with  the  agent  of  defendant 
in  the  state,  etc.,  does  not  apply  to  "foreign 
attachments,"  as  the  statute  contemplates  a 
direct  levy  upon  property  and  not  a  notice 
to  a  garnishee,  the  word  "estate"  not  mean- 
ing a  mere  chose  in  action.  Leaving  copy 
of  writ  with  garnishee  held  sufficient.     Id. 

42.  District  court  had  no  jurisdiction  of 
garnishment  proceeding  in  w^hich  only  $7.75 
was  at,tached  in  suit  against  foreign  corpora- 
tion for  .such  amount  as  a  debt  and  $2,000 
for  unliquidated  damages,  and  in  which  per- 
sonal judgment  could  not  be  rendered 
against  corporation.  Meek  v.  Houston  Ice 
&  Brewing  Co.  [Tex.  Civ.  App.]   96  S.  W.  937. 

43.  Under  Burns'  Ann.  St.  1901,  §  931,  au- 
thorizing judgment  for  an  attachment  plain- 
tiff when  a  garnishee  shall  have  been  sum- 
moned in  the  county  where  the  action  is 
brouglit  who  has  property  subject  to  attach- 
ment, and  §  943  fActs  1897.  p.  233,  c.  153). 
authorizing  a  proceeding  against  a  garnisliee 
Whether  a  writ  of  attacliment  lias  Ijeen  is-  . 
sued  or  not,'  the  court  had  jurisdiction  of 
property  of  a  foreign  corporation  in 
the  possession  of  a  carrier,  though  there  Avas 
no  valid  levy  of  a  writ  of  attachment 
against  the  property.  Malott  v.  Johnson 
[Ind.  App.]   77   N.   E.   866. 

44.  Krafve  v.  Roy  [Minn.]  107  N.  W.  966. 
A  debt  due  from  one  foreign  corporation  to 
another  foreign  corporation  arising  out  of  a 
transaction  occurring  within  the  state  at  a 
permanent  agency  of  the  debtor  corporation 
maintained  therein  is  subject  to  garnish- 
ment, thougli  the  creditor  corporation  has  no 
agency  within  the  state,  and  in  such  case 
tlie  garnishee  is  not  merelj^  temporarily 
within  the  state.  Id.  It  was  not  necessary 
to  affirmatively  show  that  garnishee  had 
complied  with  conditions  precedent  to  doing 
business  within  the  state,  compliance  with 
statutes   being  presumed.      Id. 

AT*.  Debt  subject  wherever  debtor  found 
unless  expressly  made  payable  elsewhere. 
Baltimore  &  O.  R.  Co.  v.  Allen.  58  W.  Va.  388, 
52   S.    E.    465. 

46.  Baltimore  &  O.  R.  Co.  v.  Allen,  58  W. 
Va.    388,    52   S.   E.    465. 
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liable  to  suit,*'^  tliongh  the  authorities  are  somewhat  in  conflict  where  in  such  case 
the  debt  is  made  payable  in  a  foreign  jurisdiction  or  arose  out  of  transactions  oc- 
-curring  without  tlie  state.*^     Where  a  railroad  company  is  incorporated  in  several 


47.  A  state  court  has  jurisdiction  to  ren- 
der a  valid  judgrnent  in  g-arnishment  of  a 
debt  due  by  a  railway  company  doing  busi- 
ness and  permanently  liable  to  service  and 
suit  within  tlie  state  to  a  nonresident  prop- 
erly served  by  publication.  Louisville  &  N. 
R.  Co.  v.  Deer,  200  U.  S.  176,  50  Law.  Ed. . 

48.  A  debt  due  from  a  foreig-n  corporation 
to  a  nonresident  who  is  only  constructively 
served  with  process  is  subject  to  garnish- 
ment in  a  state  in  which  such  corporation 
does  business,  though  the  debt  is  not  payable 
there  and  did  not  arise  out  of  business  trans- 
acted therein,  glone  v.  Drake  [Ark.]  96  S. 
W.  197.  A  debt  due  from  a  foreign  railroad 
company  having  a  line  and  an  agent  witliin 
the  state  for  labor  performed  in  another 
state  by  a  nonresident  may  be  subjected  to 
g'arnishment  here.  Id.  Railroad  corpora- 
tions chartered  by  other  states,  but  owning 
and  operating  railroads  within  this  state, 
have  the  status  of  residents  of  this  state, 
though  they  are  not  citizens  of  it  within  U. 
S.  Const,  cl.   1,   §   2,  art.  3,   and  cl.   1,   §   2,  art. 

4,  nor  domiciled  in  this  state  in  the  technical 
sense  of  that  term,  and  may  be  proceeded 
against  as  garnishees  without  reference  to 
the  jurisdiction  in  which  debts  due  from 
them  w^ere  contracted  or  are  payable.  Balti- 
more &  O.  R.  Co.  V.  Allen,  58  W.  Va.  388, 
52  S.  E.  465.  Authorities  considered.  Id. 
That  employes  in  other  states  of  foreign  rail- 
road companies  doing  business  in  this  state 
may  be  thus  deprived  of  exemptions  allowed 
in  other  states  cannot  alter  the  case.     Id. 

NOTE.  Where  debt  garnLshable:  It  has 
been  authoritatively  decided  by  the  United 
States  supreme  court  in  Chicago,  etc.,  R.  Co. 
V.  Strum,  174  U.  S.  710,  43  Law.  Ed.  1144  and 
King  v.  Cross.  175  U.  S.  396,  44  Law.  Ed.  211, 
that  a  court  in  the  state  in  wliich  the  debtor 
is  domiciled  may  by  mere  constructive  serv- 
ice upon  the  nonresident  creditor  acquire 
jurisdiction  to  render  a  judgment  in  gar- 
nishment condemning  a  debt, "  payable  gen- 
erally, to  the  satisfaction  of  a  claim  against 
the  nonresident  creditor,  wliich  judgment 
will  be  entitled  to  full  faith  and  credit 
in  other  states  under  .  tlie  Federal  Con- 
stitution. Jurisdiction  in  such  case  does 
not  rest  upon  the  situs  of  the  debt 
but  upon  the  control  obtained  over  the 
debtor.  Chicago,  etc.,  R».  Co.  v.  Strum, 
174  U.  S.  710,  43  Law.  Ed.  1144;  Mooney  v. 
Buford  &  G.  Mfg.  Co.  [C.  C.  A.]  72  F.  32; 
Lancashire  Ins.  Co.  v.  Corbetts,  165  111.  592, 
46  N.  E.  631,  56  Am.  St.  Rep.  275,  36  L.  R.  A. 
640.  Many  courts  seem  to  deny  the  jurisdic- 
tion of  the  court  of  the  delator's  domicile  if 
the  debt  is  payalDle  in  another  state.  Chi- 
cago, etc.,  R.  Co.  V.  Strum,  174  U.  S.  WO,  43 
Law.  Ed.  1144;  Barbour  v.  Boyce,  7  Ohio  N.  P. 
504;  Central  R.  Co.  v.  Brinson,  109  Ga.  354,  34 

5.  E.  597,  77  Am.  St.  Rep.  382;  Johnson  v. 
Southern  R.  Co.,  110  Ga.  303,  34  S.  E.  1002; 
Beasley  v.  Lenox-Haldeman  Co.,  116  Ga.  13, 
42  S.  E.  385;  High  v.  Padrova,  119  Ga.  648,  46 
S.  E.  859;  Glower  v.  Gilden  Varnish  Co.,  120 
Ga.  983,  48  S.  B.  355;  BuUard  v.  Chaffee,  61 
Neb.  83,  84  N.  W.  604,  51  L.  R.  A.  715.     Others 


hold  that  a  debt  due  a  nonresident  is  gar- 
nishable  by  a  court  of  the  debtor's  domicile, 
though  it  is  expressly  made  payable  in  an- 
other state.  Tootle  v.  Coleman  [C.  C.  A.]  107 
P.  41,  57  L.  R.  A.  120;  Wyeth  Hardware  <& 
Mfg.  Co.  v.  Lang  &  Co.,  127  Mo.  242,  29  S.  W. 
1010,  48  Am.  St.  Rep.  626,  27  L.  R.  A.  651; 
Dinkins  v.  Crunden-Martin  Hardware  Co.,  99 
Mo.  App.  310,  73  S.  W.  246;  Pomroy  v.  Rand 
McN.  &  Co.,  157  111.  176,  41  N.  E.  636;  Haw- 
ley  V.  Hurd,  72  Vt.  122,  82  Am.  St.  Rep.  922. 
52  L.  R.  A.  195.  See,  also,  Rothschild  v. 
Knight,  176  Mass.  48,  57  N.  E.  337;  Brag  v. 
Gaynor,  85  Wis.  468,  21  L.  R.  A.  164;  Reim- 
ers  V.  Seatco  Mfg.  Co.  [C.  C.  A.]  70  P.  573,  30 
L.  R.  A.  365;  Sexton  v.  Phoenix  Ins.  Co..  132 
N.  C.  1,  43  S.  E.  479;  Olcott  v.  Guerinck,  19 
Ohio-  C.  C.  32.  The  weight  of  authority  holds 
that  a  judgment  is  not  subject  to  garnish- 
ment outside  the  state  wherein  it  was  ren- 
dered. Wabash  R.  Co.  v.  Taurville,  179  U.  S. 
322,  45  Law.  Ed.  210;  Boyle  v.  Mussor-Saun- 
try  Land,  Logging  &  Mfg.  Co.,  88  Minn.  4.5  6. 
93  N.  W.  520,  97  Am.  St.  Rep.  538.  Ordi- 
narily, garnishment  -will  not  reach  a  debt 
due  to  a  nonresident  creditor  from  a  nonresi- 
dent debtor  who  is  only  temporarily  within 
the  state  where  the  proceedings  are  institut- 
ed, unless  he  has  within  the  state  property 
of  defendant  in  his  possession  or  is  bound  to 
pay  defendant  money  or  deliver  him  prop- 
erty within  the  state.  Pennsylvania  R.  Co. 
V.  Rogers,  52  W.  Va.  450,  44  S.  E.  300,  62  L. 
R.  A.  178;  National  Broadway  Bank  v. 
Sampson,  179  N.  T.  213,  103  Am.  St.  Rep.  851, 
71  N.  E.  766,  66  L.  R.  A.  606;  Central  Trust 
Co.  V.  Chattanooga,  etc.,  R.  Co.,  68  F.  685; 
Reimers  v.  Seatco  Mfg.  Co.,  70  F.  573,  30 
L.  R  A.  365;  McKinney  v.  Mills,  80  Minn. 
478,  83  N.  W.  452,  81  Am.  St.  Rep.  278.  The 
broad  statement  in  Harvey  v.  Great  Northern 
R.  Co.,  50  Minn.  405,  17  L.  R.  A.  84,  that  for 
purposes  of  attachment  the  situs  of  the  debt 
is  wherever  the  debtor  may  be  found  was 
characterized  as  dictum,  and  the  case  was 
restricted  in  McKinney  v.  Mills,  80  Minn.  478, 
and  Boyle  v.  Musser-Sauntry  Land,  etc.,  Co., 
88  Minn.  456,  97  Am.  St.  Rep.  538.  The  court 
in  Kansas  City,  P.  &  G.  R.  Co.  v.  Parker,  69 
Ark.  401,  86  Am.  St.  Rep.  205,  favored  the 
broad  position,  that,  regardless  of  the  place 
of  payment,  the  situs  of  a  debt  is  in  any 
state  in  which  the  garnishee  may  be  found 
provided  the  proceeding  is  authorized  by  the 
local  law  and  jurisdiction  is  obtained  over 
the  garnishee  by  personal  service  within  the 
state  or  his  voluntary  appearance,  but  this 
was  going  further  than  the  case  required. 
There  is  a  conflict  on  the  question  whether 
a  debt  due  from  a  foreign  corporation  doing 
business  within  the  state,  to  a  nonresident 
not  personally  within  the  jurisdiction,  may 
be  garnished  when  it  arises  out  of  business 
transacted  out  of  the  state,  though  the  tend- 
ency seems  to  be  to  make  the  question  de- 
pend upon  whether  under  the  local  statute 
defendant  himself  might  have  maintained  an 
action  for  the  debt.  The  right  to  garnish 
was  upheld  upon  that  criterion  in  Mooney  v. 
Buford  &  G.  Mfg.  Co.  [C.  C.  A.]  72  F.  32,  and 
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states  and  operates  a  line  through  all  of  them  under  a  single  set  of  officers,  the  situs 
of  a  debt  due  another  company  and  arising  out  of  the  operation  of  the  road  is  in 
either  one  of  the  states.*^  There  being  no  jurisdiction  in  the  main  action,  jurisdic- 
tion is  not  conferred  by  service  upon  the  garnishee.^"  The  garnishee  may  have  the 
venue  changed  where  the  convenience  of  witnesses  and  the  ends  of  justice  require 
it.^^  If  the  court  of  one  county  has  no  power  or  discretion  to  order  a  change  of 
venue,  mandamus  is  the  proper  remedy  to  compel  it  to  proceed,  notwithstanding  its 
order  for  a  change.^^ 

§  9.  Procedure  to  obtain  writ;  hond.^^ — ^The  requisites  of  the  application  for 
garnishment,^*  and  of  the  notice  to  the  garnishee,^^  depend  upon  statute.  Where 
an  application  for  garnishment  is  attached  to  the  petition  in  the  main  action,  the 
petition  should  be  considered  as  a  part  of  the  application.^^  The  notice  must  specify 
the  debts  or  obligations  garnished  and  to  that  end  mone3-s  standing  on  deposit  to  de- 
fendant as  trustee  must  be  so  described,^^  even  though  in  law  he  is  the  absolute 
owner.''®  An  attorney  may  make  the  necessary  statements  to  obtain  a  garnishment 
against  an  executor  or  administrator.^^  "Where  an  affidavit  for  garnishment  is  made 
by  an  attorney,  a  statement  that  "affiant"  has  reason,  to  apprehend  loss  if  the  writ 
is  not  issued  is  sufficient,®"  but  a  statement  by  an  attorney  that  "plaintiff"  is  appre- 


National  F.  Ins.  Co.  v.  Ming  [Ariz.]  60  P.  720, 
and  probably  in  LancasUire  Ins.  Co.  v.  Cor- 
betts,  165  111.  592,  56  Am.  St.  Rep.  275,  36  L. 
R.  A.  640;  Missouri  P.  R.  Co.  v.  Flannigan,  47 
111.  App.  322;  German  Bank  v.  Am.  F.  Ins 
Co.,  83  Iowa,  491,  32  Am.  St.  Rpp.  316;  Pitts- 
burg-, etc.,  R.  Co.  V.  Bartels,  108  Ky.  216,  56 
S.  W.  152;  National  F.  Ins.  Co.  v.  Chambers, 
53  N.  J.  Eq.  468.  32  A.  663;  Newfelder  v.  Ger- 
man Am.  Ins.  Co.,  6  Wash.  336,  36  Am.  St. 
Rep.  166,  22  Im  R.  A.  287;  Riter  Conley  Mfg. 
Co.  V.  Mzik.  23  Ohio  C.  C.  164.  The  follow- 
ing- cases  deny  the  right  to  such  garnish- 
ment -U'here  the  debt  arises  out  of  business 
transacted  out  of  the  state  or  is  paj'able 
out  of  the  state:  Central  Trust  Co. 
V.  Chattanooga,  etc.,  R.  Co.,  68  F.  685; 
Reimo  V.  Seatco  Mfg.  Co.,  70  F.  573,  30  L.  R. 
A.  365;  Atchison,  etc.,  R.  Co.  v.  Maggard,  6 
Colo.  App.  85,  39  P.  985;  Northwestern  Life  & 
Sav.  Co.  V.  Gippe  [Minn.]  99  N.  W.  364; 
Drake  v.  Lake  Shore  &  M.  S.  R.  Co.,  69  Mich. 
168,  13  Am.  St.  Rep.  3S2;  Swedish  Am.  Nat. 
Bank  V.  Bleecker,  72  Minn.  383,  71  Am.  St. 
Rep.  492,  42  L.  R.  A.  283;  American  Cent.  Ins. 
Co.  V.  Hettler,  37  Neb.  849,  40  Am.  St.  Rep. 
522;  Wood  v.  Furtick,  40  N.  Y.  S.  687; 
Strause  Bros.  v.  Etna  F.  Ins!  Co.,  126  N. 
C.  223,  48  L.  R.  A.  452;  Morawetz  v.  Sun  Ins. 
Office,  96  Wis.  175,  65  Am.  St.  Rep. 
43.  The  decision  in  the  last  case  cited  was, 
however,  placed  upon  the  ground  that  the  de- 
fendant could  not  have  sued. — From  Note  to 
Goodwin  v.  Claytor  [N.  C]   67  L.  R.  A.  209. 

49.  Unity  such  that  situs  was  in  either 
state  for  purposes  of  garnishment  whether  it 
be  said  that  there  were  three  or  only  one 
corporation.  Johnson  v.  Union  P.  R.  Co^  145 
F.    249. 

50.  Service  of  garnishee  in  another  coun- 
ty held  ineffective  where  no  service  of  any 
kind  -was  made  in  county  -where  action  was 
brought.  Fell  v.  Gorman  [Mich.]  13  Det. 
Leg.  N.  275,  108  N.  W.  282. 

51.  Statutory  provisions  relating  to 
change  of  venue  in  general  -where  impartial 
trial   cannot   be   had,   or   for   convenience   of 


witnesses,  apply  to  garnishment  proceedings. 
State  V.  Superior  Ct.  of  Spokane  County,  40 
Wash.   443,   82  P.    875. 

52.  That  proceedings  may  eventually 
reach  supreme  court  from  county  to  -which 
transferred,  not  adequate.  State  v.  Superi- 
or Ct.  of  Spokane  County,  40  Wash.  443,  82  P. 
875. 

53.  See  5  C.  L.  1579. 

54.  Under  Rev.  St.  1895,  art.  219,  provid- 
ing that  an  application  for  garnishment 
against  a  corporation  must  state  that  the 
"garnishee  is  an  incorporated  company,"  it  is 
not  necessary  to  allege  that  the  garnishee  is 
"duly"  incorporated.  First  Nat.  Bank  v. 
Brown  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  627, 
92  S.  W.  1052.  Affidavit  for  garnishment 
made  by  treasurer  of  plaintiff  corporation 
held  not  insufficient  for  stating  that  "plain- 
tiff" had  reason  to  believe  that  garnishee 
was  indebted  to  defendant  instead  of  stating 
that  "affiant"  had  reason  to  believe,  etc.  Le 
Tulle  Mercantile  Co.  v.  Markham  Rice  Mill- 
ing Co.  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
872,  94  S.  W.  416. 

55.  A  notice  to  the  garnishee  under  Code 
§  3935  must  require  him  to  answer  on  the 
first  day  of  the  next  term  of  court,  and  must 
state  that  if  he  fails  to  answer  he  will  be 
liable  for  the  judgment  plaintiff  might  ob- 
tain. Bower  Bros.  v.  Hansen,  129  Iowa,  148, 
105   N.   W.   394. 

56.  So  considered,  application  held  suffi- 
cient. Trabue  v.  Whitney  [Tex.  Civ.  App.] 
15  Tex.  Ct.  Rep.  618,  94  S.  W.  186.  Where 
application  stated  a  definite  sum  of  money  as 
due,  the  fact  that  from  the  allegations  there- 
in more  might  have  been  claimed  did  not 
render  it  uncertain  as  to  the  amount.     Id. 

57.  Gittings   v.   Russel,   99   N.   Y.   S.    1064. 

5S.  Where  money  really  belonged  to  de- 
fendant as  surviving  husband.  Gittings  v. 
Russel,  99  N.  Y.  S.  1064. 

59.  Under  Civ.  Code  1S95.  §  4735.  Morri- 
son v.  Hilburn   [Ga.]    54  S.   E.   938. 

60.  Not   necessary    to    state    that    plaintiff 
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hensive  of  loss  is  insufficient.*'^  In  an  application  for  a  writ  of  garnishment  by  a 
judgment  creditor,  it  is  not  necessary  to  show  that  the  judgment  was  not  dormant.®- 
A  recital  in  the  affidavit  which  if  true  would  render  the  judgment  dormant  may  be 
disregarded  as  a  clerical  error  where  the  docket  of  the  justice  referred  to  and  made 
a  part  of  the  application  shows  it  to  be  erroneous. *^^ 

Bond.''^ 

§  10.  The  writ  and  service  thereof:  return;  notice  to  defendant.^" — The  stat- 
ute providing  that  the  writ  shall  command  the  garnisliee  to  appear  on  the  first  day 
of  the  ensuing  term,  a  writ  commanding  appearance  at  the  next  term  gives  no  juris- 
diction.''® An  order  of  attachment  served  only  on  execution  defendants  does 
not  create  any  lien  on  any  of  their  property  in  the  hands  of  other  persons  on  whom 
it  is  not  served  as  a  garnishee  process.^^  To  give  jurisdiction  of  property  garnished, 
a  return  showing  a  declaration  of  seizure  should  be  made  on  the  execution  and  not 
merely  on  the  notice  of  garnishment.''^  The  return  on  the  notice  to  the  garnishee 
need  not  recite  facts  shown  by  the  notice  itself."^  A  garnishee  cannot  waive  irregu- 
larities in  the  writ  or  its  service  by  appearance  or  otherwise  so  as  to  affect  the  rights 
of  defendant.^"  In  the  absence  of  statute,  where  defendant  is  personally  served  in 
the  main  action,  the  fact  that  he  is  not  notified  of  garnishment  proceedings  does 
not  invalidate  payments  made  by  the  garnishee  under  such  proceedings.'^ 

§  11.  Answer  or  disclosure  and  later  pleadings  or  traverseJ^ — The  garnishee 
is  generally  required  to  personally  appear  and  answer.'^'  An  executor  or  adminis- 
trator ha^dng  the  right  to  delay  his  answer  pending  further  administration  of  the 
estate  must  assert  such  right  by  proper  plea  or  motion.^*  Wliile  trustee  process  is 
regulated  by  statutory  requirements,  its  procedure  must  conform  to  the  rules  of  civil 
pleading. "^^  Hence  the  trustee  may  not  incorporate  in  his  disclosure  matters  in  the 
jiiature  of  a  plea  in  abatement  affecting  the  jurisdiction  of  the  court.^®  The  dis- 
closure is  sufficient  if  it  plainly  appears  that  the  garnishee  is  not  under  obligation 
to  defendant."     The  garnishee  being  a  corporation,  it  must  be  shown  that  defendant 


has  reason  to  apprehend  loss.  Moi-rison  v. 
Hilburn    [Ga.]    54   S.   E.    938. 

61.  Afflclavit  made  by  attorney  stating 
that  "plaintiff,"  (not  the  affiant)  is  apprehen- 
sive "of  a  loss  of  the  debt  unless  a  writ  is- 
sues is  insufficient  to  confer  jurisdiction. 
Duryea  v.  Raymond  [Mich.]  13  Det.  Leg-.  N. 
842,  109  N.  W.  851.  Such  affidavit  cannot  be 
amended.     Id. 

63.  Court  will  take  judicial  notice. 
Thatcher  v.  Jeffries  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  33,  91  S.  W.  1091.  It  is  presumed 
that  execution  has  issued  on  a  judgment 
under  which  garnishment  is  applied  for  and 
that  the  judgment  is  not  dormant.  Baze  v. 
Island  City  Mfg.  Co.  [Tex.  Civ.  App.]  15  Tex. 
Ct.    Rep.    483,   94   S.   W.    460. 

63.  Where  docket  showed  that  no  period 
of  ten  years  had  elapsed  without  the  issu- 
ance of  execution.  First  Nat.  Bank  v.  Brown 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  627,  92  S. 
^T,    1052. 

64,  65.      See    5    C.   L.    1580. 

66.  Rev.  St.  1895,  art.  220.  Gilbert  Book 
Co.  v.  Pye  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
290,   95   S.   W.   8. 

67.  Murphy     v.     Whitesides     [Ky.]     92     S. 

W.   5. 

68.  Commercial  Real  Estate  &  Brokerage 
Co.  V.   Riemann    [Mo.  App.]    93   S.  W.  305. 

6».  Where  notice  contained  declaration  of 
seizure,  return  showing  due  service  was  suf- 


ficient without  statement  that  officer  made 
declaration  of  seizure.  Commercial  Real 
Estate  &  Brokerage  Co.  v.  Riemann  [Mo. 
App.]   93  S.  W.   305. 

70.  Default  judgment  against  nonresident 
void  for  want  of  jurisdiction  where  writ  did 
not  command  garnisliee  to  appear  on  first 
day  of  ensuing  term  as  required  by  statute, 
though  garnisliee  appeared  and  answered. 
Gilbert  Book  Co.  v.  Pye  [Tex.  Civ.  App.]  It5 
Tex.  Ct.   Rep.   290,  95  S.  W.  8. 

71.  W^riglT.t  v.  Southern  R.  Co.  [N.  C]  53 
S.    E.   831. 

72.  See  5  C.  L.  1581. 

73.  Under  Code  §  3935  requiring  a  gar- 
nishee to  personally  appear  and  answer  un- 
less his  answers  have  been  taken  by  the 
sheriff  by  direction  of  plaintiff,  held  not  er- 
ror to  require  the  garnishee  to  appear  and 
submit  to  an  examination  after  it  had  filed 
its  answer,  especially  where  by  amendment 
of  its  answer  it  disclosed  the  substance  of 
the  testimony  brought  out.  Lingenfelter  v. 
Iowa   Tel.    Co.    [Iowa]    109    N.   W.-  722. 

74.  Right  under  Civ.  Code  1895,  §  4735,  to 
delay  answer  "until  the  estate  in  his  hands 
is  sufficiently  administered  to  enable  him  tp 
answer  the  same."  Not  incumbent  upon 
plaintiff  to  show  condition  of  estate  in  his 
hands.  Morrison  v.  Hilburn  [Ga.]  54  S.  E. 
938. 

75.  Ilibbard  v.  Newman  [Me.]    G4  A.   720. 
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owns  or  is  interested  in  shares  of  stock  before  an  answer  can  be  required  showing 
what  siiares  or  interest  he  has.'*  A  trust  company  as  garnishee  is  not  exempt  from 
liability  to  answer  interrogatories  as  to  its  having  in  its  possession  or  control  a  safe 
deposit  box  standing  in  defendant's  name.^®  Under  a  statute  requiring  the  garnishee 
to  render  a  sworn  statement  of  defendant's  property  in  his  possession,  it  isthe  duty 
of  the  garnishee  to  see  that  the  account  submitted  is  correct  and  a  negligent  dis- 
closure of  more  than  the  amount  due  is  not  ground  for  a  ncAv  trial.®*'  The  garnislwe 
may  call  upon  other  witnesses  and  introduce  other  evidence  than  his  own  at  the  dis- 
closure for  the  purpose  of  corroboration  or  explanation,  or  of  establishing  facts  ad- 
ditional to  those  disclosed  by  him.*^  Statutes  generally  provide  for  plaintiff's  right 
to  take  issue  on  the  answer  of  the  garnishee/-  and  that  this  must  be  done  within 
a  specified  time.*^  A  statutory  provision  making  conclusive  the  answer  of  the  gar- 
nishee unless  notice  to  take  issue  thereon  is  served  upon  him  within  a  specified  time 
is  not  waived  by  the  consent  of  the  garnishee  to  the  appointment  of  a  referee  to  de- 
termine the  issues  involved  in  the  case  and  report  his  findings  thereon.^-*  The  an- 
swer of  the  garnishee  must  be  considered  true  in  determining  his  liability  in  the 
absence  of  contrary  proof.^^  A  reply  to  the  merits  to  plaintiff's  denial  of  the  an- 
swer is  a  waiver  of  all  defects  except  such  as  cannot  be  cured  by  verdict.^®  Failure 
to  appear  and  answer  the  writ  after  due  service  generally  renders  the  garnishee 
liable  in  default,*"  though  in  Ehode  Island  a  garnishee  who  by  accident  or  mis- 


re.  Unless  defect  Is  apparent  in  writ  or 
leturn.  Hibbard  v.  Newman  [Me.]  64  A.  720. 
Disclosure  merely  presents  question  of  fact 
upon  which  liability  of  trustee  depends  by 
reason  of  business  relations  with  principal 
defendant.     Id. 

77.  Disclosure  held  not  evasive  and  un- 
satisfactory as  contended  by  plaintiff.  Mc- 
Cormick  Harvesting-  Mach.  Co.  v.  Citizens' 
Bank   [N.  D.]   106  N.   W.   122. 

78.  Must  appear  from  affidavit  under 
Sayles'  Rev.  Civ.  St.  1897,  art.  221.  Le  Tulle 
Mercantile  Co.  v.  Markham  Rice  Milling-  Co. 
[Tex.   Civ.   App.]    15  Tex.   Ct.   Rep.    872,    94   S. 

.  W.   416.  ' 

79.  Washington  L.  &  T.  Co.  v:  Susq\iehan- 
na  Coal  Co.,  26  App.  D.  C.  149.  Under  Code  § 
470  (31  St.  at  L.  1264,  c.  854),  providing  that 
when  the  ground  of  attachment  is  tliat  de- 
fendant has  disposed  of  his  property  with  in- 
tent to  defraud  his  creditors  the  attachment 
may  be  levied  upon  the  property  alleged  to  be 
so  assigned  in  the  hands  of  the  alleged 
fraudulent  assignee  as  a  garnishee,  where 
the  affidavit  in  support  of  a  writ  of  attach- 
ment and  garnishment  stated  that  defendant 
had  fraudulently  assigned  his  property  and 
that  his  wife  and  son  had  aided  him  there- 
in, and  that  his  wife  or  son  had  deposited 
large  sums  of  money  in  a  safe  deposit  box  of 
a  triist  company,  the  company  could  not  law- 
fully refuse  to  answer  interrogatories  as  to 
whether  it  had  in  its  possession  or  control 
a  safe  deposit  box  standing  in  the  name  of 
defendant,    his    wife,    or    his    son.     Id. 

80.  Gen.  L.  1896,  c.  254,  §  10.  Where  gar- 
nishee submitted  account  giving  $50  more 
than  was  due  and  allowed  cause  to  proceed 
to  execution,  he  could  not  have  relief  on  the 
ground  of  mistake.  People's  Loan  &  Trust 
Co.  V.  McMurray,  27  R.  I.  516,  63  A.  803. 

81.  Executor  may  call  others  to  show  that 
effects  under  his  control  do  not  in  fact 
'■'=>iong  to  defendant.  Pitzl  v.  Winter,  96 
Minn.   499,    105   N.   W.    673. 


82.  Under  Revisal  1903,  §  781,  where  plain- 
tiff suggests  a  desire  to  traverse  the  return, 
he  is  entitled  to  have  the  issue  tried  by  the 
jury  as  directed  by  the  court  without  filing 
any  formal  or  verified  statement.  Brenizer 
v.  Supreme  Council,  Royal  Arcanum  [N.  C] 
53  S.  E.  835.  Contest  filed  on  ground  that 
answer  was  untrue,  that  garnishee  paid  de- 
fendant money  after  service  of  garnishment, 
etc.,  held  to  present  a  sufficient  issue  and 
held  not  demurrable.  Brookside  Dry  Goods 
Co.  v.  City  Furniture  Co.  [Ala.]  41  So.  659. 
Allegation  in  plaintiff's  denial  of  garnishee's 
answer  that  garnishee  had  in  his  possession 
a  certain  amount  of  money  due  defendant 
held  not  a  conclusion  of  law  but  a  proper 
statement  of  a  conclusion  of  fact.  Kiernan 
V.   Robertson,    116   Mo.   App.    56,   92    S.    W.    138. 

53.  Answer  of  garnishee  conclusive  unless 
plaintiff  within  20  days  serves  notice  upon 
garnishee  that  he  elects  to  take  issue  on  his 
answer.  Wilson's  Rev.  &  Ann.  St.  1903,  § 
4382.     Davis  v.  Lilly   [Okl.]    87  P.  302. 

54.  Garnishee  could  make  objection  before 
referee.  Davis  v.  Lilly  [Okl.]  87  P.  302. 
Held  error  to  render  judgment  against  garni- 
shee where  he  answered  that  he  was  not  in- 
debted to  defendant,  and  plaintiff  failed  to 
give  the  statutory  notice  of  election  to  take 
issue  on  the   answer.     Id. 

85.  Gen.  L.  1896.  c.  254,  §  25.  Grimwood 
Co.  v.  Capitol  Hill  Bldg.  &  Const.  Co.  [R.  I.] 
65  A.  304.  Serves  the  double  purpose  of  a 
pleading  and  as  against  him,  of  proof  in  the 
case.  If  uncontradicted  it  is  prima  facie 
evidence  of  the  truth  of  what  it  contains  as 
between  the  parties  to  the  suit.  Smith  v. 
Marker  [Ind.  T.]  90  S.  W.  611. 
-  SC.  No  attack  being  made  by  demurrer  or 
motion.  Kiernan  v.  Robertson,  116  Mo.  App. 
56,    92    S.   W.    138. 

87.  Leonard  v.  Weymouth  [Mass.]  79  N.  E. 
787.  If  a  garnishee  duly  summoned  in  a 
justice  court  fails  to  make  timely  answer, 
the    justice    may    "enter   a    default"    against 
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take  fails  to  disclose  that  he  has  no  property  in  his  hands  may  discharge  his  liability 
by  making  affidavit  showing  such  fact  and  refunding  double  the  fee  paid  him.^^  A 
slighter  showing  of  diligence  or  excuse  is  required  to  warrant  the  setting  aside  of  a 
default  against  a  garnishee  than  in  cases  of  ordinary  default.^®  A  garnishee  is  en- 
titled to  have  a  default  judgment  against  him  set  aside  where  at  the  time  of  its  entry 
no  judgment  had  been  entered  against  the  principal  defendant.®" 

§  13.  Claims  or  interventions.^^ — Courts  of  law  will  protect  the  equitable 
owner  of  choses  in  action  against  garnishee  process  instituted  to  reach  them  as  the 
property  of  the  holder  of  th-e  naked  legal  title.®^  A  claimant  is,  however,  bound  to 
appear  and  interplead,®^  providing  he  has  notice  of  the  proceedings.®*  Irregularities 
as  to  the  form  in  which  the  claim  is  propounded  may  be  waived  by  proceeding  to 
trial  or  amended  on  appeal.®^  The  fact  and  bona  fides  of  the  transfer  is  the  only  is- 
sue between  plaintiff  and  the  claimant.®^ 

§  13.  Dissolution  of  writ.^'' — Judgment  against  a  garnishee  is  a  condition 
precedent  to  a  judgment  on  a  bond  given  to  dissolve  the  garnishment.®*  Under  a 
statute  providing  that  upon  defendant's  giving  a  bond  for  the  release  of  the  gar- 
nished funds  he  may  make  any  defense  which  the  garnishee  could  make,  a  defend- 
ant who  thus  secures  the  funds  may  assert  the  invalidity  of  th-e  writ  of  garnishment 
regardless  of  the  disposition  he  makes  of  the  funds.®® 

§  14.  Effect  of  pendency  of  other  proceedings;  stay,  etc} — The  pendency  of 
a  garnishee  action  is  a  defense  to  an  action  by  the  principal  defendant  to  recover  the 
debt  sought  to  be  reached,^  and  the  proper  proceeding  in  such  cases  is  to  order  a  stay 


him  and  thereupon  enter  up  judgment  for 
plaintiff  in  such  sum  as  may  have  been  ob- 
tained by  judgment  against  defendant,  or  for 
such  amount  as  may  thereafter  be  recovered 
in  the  pending  suit.  Civ.  Code  1895,  §  4153. 
Morrison  v.  Hilburn  [Ga.]  54  S.  E.  938. 
Where  a  garnishee  is  excused  from  answer- 
ing on  the  first  day  of  the  term,  he  cannot 
be  held  to  be  in  default  thereafter  without 
notice  to  him  as  to  the  time  and  place  where 
he  should  answer.  Bower  Bros.  v.  Hansen, 
129    Iowa,    148,    105   N.    W.    394. 

88.  May  discharge  liability  imposed  by 
Gen.  L>.  1896,  c.  254,  §  20,  by  proceeding  as 
provided  by  c.  256,  §  21.  Marshall  v.  McCor- 
niick,  27  R.  I.  357,  62  A.  212.  The  word 
"mistake"  in  Gen.  Laws  1896,  c.  256,  §  21, 
should  receive  a  broad  construction,  and  an 
affidavit  that  a  garnishee  through  accident 
and  mistake  failed  to  file  his  personal  affi- 
davit of  no  funds  is  within  the  provision.     Id. 

89.  Showing  that  he  understood  he  would 
be  notified  and  that  he  was  not  indebted  to 
defendant  held  sufficient.  Bower  Bros.  v. 
Hansen,  129    Iowa,   148,   105  N.   Vl^   394. 

90.  Travelers'  Ins.  Co.  v.  Wolcott  [Mich.] 
13   Det.    Leg.    N.    279,    108   N.    Vt'.    363. 

91.  See   0    C.   L.    1582. 

93.     Defective     assignment     of     order     for 
'  money.     Gray  v.  Bever,  122  111.  App.  1. 

93.  Where  the  balance  due  a  contractor 
was  garnished,  labor  and  materialmen  who 
took  no  steps  to  impound  the  fvmd  were  not 
entitled  to  any  interest  therein.  Hardison 
&  Co.  V.  Teaman,  115  Tenn.  639,  91  S.  W.  1111.. 

94.  In  garnishment  proceedings  in  attach- 
ment, the  fact  that  a  claimant  has  no  knowl- 
edge of  the  proceedings  during  the  term  in 
which  judgment  is  rendered  against  the  de- 
fendant will  not  excuse  a  failure  to  Inter- 
plead  provided   he   has  such   knowledge   be- 


fore the  expiration  of  the  term  at  which 
judgment  is  rendered  against  the  garnishee. 
Under  Garnishment  Act  (2  Starr  &  C.  Ann. 
St.  1896,  pp.  2056,  2060,  2062,  c.  62),  §§  5,  8, 
10,  11,  12,  prohibiting  judgment  against  gar- 
nishee before  recovery  of  judgment  against 
defendant  and  providing  for  notice  to  claim- 
ant. Suit  to  enjoin  collection  of  judgment 
against  garnishee.  Fry  v.  Radzlnski,  219  111. 
526,  76  N.   B.   694. 

95.  Under  §  2144,  Code  1892,  requiring  a 
claimant  to  propound  his  claim  in  writing 
under  oatli,  the  form  in  which  the  claim  is 
propounded  is  not  jurisdictional,  but  may  be 
waived  by  the  parties  going  to  trial  on  an 
oral  claim  or  may  be  amended  upon  appeal 
to  the  circuit  court,  and  claimant's  appeal 
to  that  court  cannot  be  dismissed  because 
his  claim  was  not  propounded  in  writing 
under  oath.  First  Nat.  Bank  v.  Fain  Grocery 
Co.    [Miss.]    40   So.   6. 

96.  Under  Code  1896,  §§  2199.  2200.  Ober 
&  Sons  Co.  v.  Phillips  Buttorff  Mfg.  Co.  [Ala.] 
40  So.  278.  Plaintiff  cannot  raise  the  ques- 
tion that  an  order  for  money  given  by  the 
garnishee  to  the  defendant  drawn  upon  a 
third  person  and  assigned  by  the  defendant 
to  interpleader  is  invalid  because  it  was  only 
for  part  of  the  amount  due  by  the  third  per- 
son to  the  garnishee,  and  that  the  contract 
being  entire  could  not  be  split  up  to  suit 
the  convenience  of  the  payee.  Gray  v. 
Bever,   122   111.   App.   1. 

97.  See    5   C.    L.    1583. 

98.  Smith  v.  Kennedy,  125  Ga.  830,  54  S. 
E.  731. 

99.  Sayles'  Rev.  Civ.  St.  art.  225.  Fleming 
&  Fleming  v.  Pye  [Tex.  Civ.  App.]  16  Tex. 
Ct.   Rep.   292,    95  S.   W.   594. 

1.     See    5   C.   L.    1583. 
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pending  determination  of  the  liability  of  the  garnishee  in  the  garnishee  action.'  The 
proper  tribunal  to  determine  whether  a  garnishee  may  be  charged  as  such  on  the 
facts  of  his  disclosure  is  the  court  in  which  the  garnishee  action  is  pending.* 

§  15.  Trial,  verdict  and  judgments,  costs  and  execution.^- — Trial  must  be  had 
at  the  term  to  which  the  process  is  returnable.®  The  right  of  the  garnishee  to  a 
trial/  and  the  time  within  which  it  may  be  demianded,*  are  matters  of  statutory 
regulation.  The  garnishee  being  notified  of  the  suit  by  service  of  the  writ,  he  is 
not  entitled  to  furtlier  notice  of  trial.°  There  being  no  claim  that  the  garnishee 
will  not  safely  keep  the  fund  until  the  recovery  of  judgment  against  defendant, 
there  is  no  occasion  for  ordering  the  fund  to  be  turned  over  to  the  clerk.^°  The 
usual  rule  is  that  the  burden  of  establishing  the  liability  of  the  garnishee  is  upon 
the  plaintiff.^^  PlaintiiFs  failure  to  make  formal  proof  of  a  certain  fact  may  be 
cured  by  admissions  of  the  garnishee.^^  A  trustee  is  entitled  to  raise  the  question 
of  the  exemption  from  garnishment  or  attachment  of  trust  funds  in  the  hands  of 
his  ofhcers  by  motion  to  dismiss  the  attachment.^^  Matters  of  evidence^*  and  ques- 
tions for  the  jury^^  are  governed  by  the  ordinary  rules.  Questions  of  fact  relating 
to  the  main  action  are  not  determinable  on  a  motion  to  quash  the  writ.^^  For  the 
purpose  of  entering  up  a  judgment  against  the  garnishee,  the  court  will  take  ju- 
dicial notice  of  the  judgment  in  the  main  action  entered  in  the  same  court.^^  If . 
tJie  garnisliee  admits  possession  of  property  belonging  to  defendant,  no  personal 
judgment  can  be  rendered  against  him  in  the  first  instance  except  an  order  that  he 
deliver  up  the  property  on  demand.^*     Judgment  cannot  be  entered  against  the  gar- 


2,  3.  American  Hardwood  Lumber  Co.  v. 
Joannin-Hansen   Co.    [Minn.]    109    N.    W.    403. 

4.  Could  not  be  determined  in  action  by 
garnishee's  creditor  ag-ainst  garnishee  pend- 
ing garnisliee  proceedings.  American  Hard- 
wood Lumber  Co.  v.  Joannin-Hansen  Co. 
[Minn.]    109  N.  V\^   403. 

5.  See   5    C.    L.    1583. 

6.  Court  witliout  authority  to  take  up 
case  over  plaintiff's  objection  at  term  prior 
to  the  one  at  which  it  was  set  for  trial, 
though  all  the  parties  were  present  in  court. 
Sanger  Bros.  v.  "Wise  County  Coal  Co.  [Tex. 
Civ.  App.]   14  Tex.  Cc.  Rep.  301,  90  S.  W.  51S. 

7.  Where  both  the  disclosure  and  the  oral 
examination  denied  liability,  the  fact  that 
the  record  showed  that  the  court  heard  the 
proofs  and  argument  of  counsel  did  not  show 
a  waiver  by  the  garnishee  of  his  statutory 
right  to  demand  a  trial  on  the  issues  raised. 
King  V.  Harrigan  [Mich.]  13  Det.  Leg.  N. 
492,   lOS   N.   W.    748. 

8.  Under  Comp.  L.  §  10,610,  giving  a  gar- 
nishee 10  days  after  filing  his  answer  in 
which  to  demand  a  trial,  a  garnishee  is  en- 
titled to  10  days  after  filing  his  disclosures  in 
which  to  demand  a  trial.  Error  to  render 
judgment  against  him  on  same  day  that  oral 
examination  was  filed.  King  v.  Harrigan 
[Mich.]    13   Det.   Leg.   N.    492.    108   N.    W.    748. 

9.  People's  Loan  &  Trust  Co.  v.  McMur- 
raj',    27    R.   I.    516,    63   A.    803. 

10.  Hawarden  State  Bank  v.  Hessler 
[Iowa]    109   N.   W.   210. 

11.  Tabor  v.  Leadville  [Colo.]  83  P.  1060. 
Plaintiffs  burden  to  prove  tliat  garnishee  was 
indebted  not  met  by  proving  contradictory 
statements  of  garnishee  or  his  agents.  Frank 
V.  Dungan   [Ark.]    90   S.  W.    17. 

12.  Failure  to  prove  by  best  evidence  that 
order  of   distribution   had   been   made   in  ad- 

7    Curr.    L. — 118. 


ministration  proceedings  cured  by  admis- 
sions of  that  fact  by  garnishee  while  tes- 
tifying as  a  witness.  Kiernan  v.  Robertson, 
116  Mo.  App.   56,   92  S.  W.   138. 

13.  Where  assessments  for  benefit  fund  of 
benefit  society  were  held  exempt.  Brenizer 
V.  Supreme  Council  Royal  Arcanum  [N.  C] 
53   S.   E.    835. 

14.  Where  the  garnishees  contended  that 
they  had  not  purchased  goods  from  defend- 
ants but  from  another  person,  and  plaintiff 
claimed  that  such  person  was  a  mere  agent 
of  defendants,  a  paper  claimed  by  plaintiff 
to  be  a  memorandum  of  the  actual  transac- 
tion between  defendants  and  the  garnishees 
was  properly  admitted.  Seitz  v.  Starka 
[Mich.]    13    Det.   Leg.   N.    377,   108   N.    W.    354. 

15.  Where  the  defense  was  that  no  sale 
was  made  to  the  garnishees  by  the  defend- 
ant but  to  another  party  from  whom  the  gar- 
nishees purchased  the  goods,  the  question 
wlietiier  such  defense  was  a  mere  pretense 
was  for  the  jury.  Seitz  v.  Starks  [Mich.] 
13    Det.   Leg.   N.    377,   108    N.   W.    354. 

16.  Question  of  whether  defendant's  in- 
debtedness accrued  prior  or  subsequent  to 
tlie  deatli  of  her  husband,  if  material,  was , 
a  question  of  fact  to  be  disposed  of  in  the 
principal  suit.  Recor  v.  Recor  [Mich.]  12 
Det.   Leg.   N.  784,    106   N.   W.   82. 

17.  Need  not  be  formally  introduced  In 
evidence.  Morrison  v.  Hilburn  [Ga.]  54  S.  E. 
938;  Baze  v.  Island  City  Mfg.  Co.  [Tex.  Civ. 
App.]    15   Tex.  Ct.  Rep.   483,  94   S.  W.    460. 

18.  Judgment  in  first  instance  that  he  de- 
liver xnp  property  and  in  default  thereof  pay 
its  value  held  invalid  under  Code  1896,  § 
2193.  Murdook  Brokerage  Co.  v.  Collins 
[Ala.]  40  So.  06.  Code  1896.  §  2192,  providing 
that  if  a  garnisliee  is  liable  for  the  delivery 
of  personal  property  or  for  a  debt  discharge- 
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nisliee  before  judgment  against  defendant  has  been  obtained.^'  As  a  final  judg- 
ment in  garnishment  is  a  confirmation  of  the  judgment  nisi,  a  valid  judgment  nisi 
is  essential  to  the  entr}'  of  a  valid  final  judgment.-"  A  recital  in  a  judgment  on  a 
bond  to  dissolve  the  garnishment  that  judgment  had  been  rendered  against  the  gar- 
nishee is  not  conclusive,^^  and  on  the  trial  of  an  illegality  attacking  the  judgment, 
evidence  that  no  judgment  against  the  garnishee  had  first  been  obtained  will  over- 
come the  presumption  that  the  judgment  attacked  was  regularly  rendered.--  The 
judgment  showing  a  finding  against  plaintiff  on  the  issue  between  him  and  a  claim- 
ant, plaintiff  cannot  complain  that  it  does  not  discharge  the  garnishee  or  mention 
the  amount.-^  Antecedent  attachment  proceedings  being  void  on  their  face, 
the  judgment  against  the  garnishee  is  also  void  and  should  be  arrested.^*  Though 
it  appear  that  the  garnishee  must  be  discharged  because  he  has  no  property  belong- 
ing to  defendant,  plaintiff  is  nevertheless  entitled  to  judgment  against  defendant.-^ 
Equity  will  exercise  its  power  to  set  aside  a  judgment  duly  rendered  against  a  gar- 
nishee and  grant  a  new  trial  on  the  issue  of  his  liability  only  on  facts  showing  the 
clearest  and  strongest  reasons  for  its  interposition.-"  Where  the  garnishee  is  dis- 
charged on  his  answer,  he  is  generally  entitled  to  costs  and  attome3''s  fees.^'  In 
Massachusetts  plaintiff  upon  default  of  the  trustee  is  entitled  to  the  costs  of  his 
travel  and  term  fees  provided  he  "does  not  otherwise  recover  his  costs.'"-'^  Where? 
scire  facias  is  issued  against  the  trustee  on  default,  he  is  personally  liable  for  the 
costs  thereon.-^  In  the  action  on  the  scire  facias,  the  trustee  may  prove  any  matter 
whicli  may  he  necessary  and  proper  for  his  defense.^" 

§  16.     A^rpellate  review."'^ — x\n  exception  lies  in  favor  of  a  garnishee  to  the 
ruling  of  the  court  charging  him  as  such.^^     While  no  appeal  lies  from  an  order 


able  by  the  delivery  of  personal  property, 
judg-ment  shall  be  rendered  against  the  g-ar- 
nishee,  that  if  he  does  not  deliver  the  prop- 
erty to  the  sheriff  judgment  vv-ill  be  rendered 
asa'nsfhim  for  a  fixed  sum,  etc.,  applies  only 
where  the  garnishee  is  lia/<3le  for  the  de- 
livery of  personal  property  under  a  contract 
or  the  payment  of  a  debt  in  property,  and 
not  where  he  merely  holds  property  to  which 
he  never  asserted  title,  for  the  benefit  of 
defendant.      Id. 

19.  Hawarden  State  Bank  v.  Hessler 
[Iowa]  109  N.  W.  210;  Kruse  v.  Wilson  [Cal. 
App.]    84   P.    442. 

20.  V^^here  not  shown  that  corporation 
garnishee  was  properly  served.  Ex  parte 
National  Lumber   Mfg.    Co.    [Ala.]    41    So.    10. 

til,  22.  Smith  v.  Kennedy,  125  Ga.  830,  54 
S.   E.    731. 

23.  Code  1896,  §  2200.  Ober  &  Sons  v. 
Phillips   Buttorffi   Mfg.    Co.    [Ala.]    40    So.    278. 

24.  Fatal  variance  between  affidavit  and 
writ  of  attachment.  Leffler  v.  Union  Com- 
press Co.    [Ga.]   55   S.   E.   927. 

25.  Durfree  v.  Meadowcroft  [Mass.]  79 
N.    E.    268. 

26.  Trammell  v.  Ulhnan,  Lewis  &  Co.  [Tex. 
Civ.  App.]  96  S.  W.  648.  Bill  demurrable 
where  through  inexcusable  neglect  garnishee 
permitted    judgment    to   be    erroneously    ren- 

•dered  on  his  answer  and  his  bill  failed  to 
show  excuse  for  failure  to  pursue  leg-al 
remedy  of  motion  for  new  trial  during  term 
or  writ  of  error.     Id. 

27.  Under  Rev.  St.  1895,  art.  253,  provid- 
ing that  where  a  garnishee  is  discharged  on 
his  answer  the  costs  of  the  proceeding  in- 
cluding   a    reasonable    compensation    to    the 


garnishee  shall  be  taxed  against  plaintiff,  a 
garnishee  discharged  on  his  answer  is  en- 
titled to  recover  of  plaintiff  a  reasonable 
attorney's  fee.  Eastnam  Bros.  v.  Blanchijtte 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  119,  94 
S.  ^V.  441.  Under  Ballinger's  Ann.  Codes  & 
St.  §  5413,  providing  that  where  a  garnishee 
is  discharged  on  his  answer  costs  and  attor- 
ney's fees  shall  be  taxed  against  plaintiff,  a 
garnishee  is  entitled  to  costs  and  attorney's 
fees  in  all  cases  when  discharged  from  lia- 
bility, whether  upon  the  answer  or  upon  the 
hearing.  VVhitehouse  v.  Nelson^  [Wash.]  86 
P.   174. 

28.  Under  Rev.  Laws  c.  189,  §  72,  a  trustee 
who  without  cause  fails  to  appear  and  an- 
swer is  not  personally  liable  to  plaintiff  for 
the  costs  for  plaintiff's  travel  and  term  fees 
where  plaintiff  recovers  from  the  trustee  in 
scire  facias  proceedings  more  than  enough 
of  the  property  of  the  debtor  to  pay  these 
costs.  Leonard  v.  Weymouth  [Mass.]  79  N. 
E.    787. 

29.  Where  a  town  duly  summoned  as  trus- 
tee made  default  and  scire  facias  was  issued 
against  it,  it  was  individually  liable  for  the 
cost  on  the  scir^  facias  as  provided  by  R.  L. 
c.  189,  §  76.  Leonard  v.  Weymouth  [Mass.] 
79    N.   E.  787. 

30.  Under  the  express  provisions  of  Rev. 
Laws  c.  189,  §  4  8,  a  trustee  "may  prove  any 
matter  which  may  be  necessary  or  proper 
for  his  defense  in  the  action  on  the  scire 
facias."  Leonard  v.  Weymouth  [Mass.]  7S 
N.  E.  787. 

31.  See    5    C.    L.    1584. 

32.  Grimwood  Co.  v.  Capitol  Hill  Bldg.  & 
Const.   Co.    [R.  L]   65  A.   304. 
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I'efusing  to  discharge  a  garnishee  in  an  action  in  wliieh  the  coiu't  has  jnriscliction  of 
tlie  parties,''^  where  defendant  by  his  motion  to  discharge  the  garnishee  and  to  dis- 
miss tlie  action  challenges  the  jurisdiction  of  the  court  to  proceed  further  therein, 
;in  order  «ienying  such  motion  is  appealable.^*  An  order  denying  a  motion  that  the 
garnishee  pay  into  court  a  sum  sufficient  to  satisfy  any  judgment  that  might  be  re- 
covered against  defendant  is  not  appealable.^^  Certiorari  is  the  proper  remedy  to 
review  a  final  jiidginent  against  a  garnishee  confirming  a  void  judgment  nisi."**  "Where 
property  of  the  garnishee  is  sold  on  execution  pending  his  appeal  from  the  justice's 
court,  and  it  appears  that  the  judgment  below  on  vrliich  the  execution  was  based  was 
erroneous,  the  appellate  court  has  no  power  to  direct  a  verdict  in  favor  of  the  gar- 
nishee for  the  value  of  the  property  sold,""  the  proper  method  of  obtaining  restitu- 
tion in  such  case  being  by  motion  after  verdict  in  favor  of  the  garnishee  and  an  op- 
portunity given  plaintiff  to  resist  it."^     The  usual  presumptions  obtain  on  appeal.^* 


§   1.      Gas  Franeliises;  Po^vers  aud  Butic-s  of  I       §   2. 
CorpcratioBs    ExereisiuK    Them    (IS75».      Ob- |       §  3. 

ligation    to    Supply    Consumers    (1876). 


Piiblip  Rognlafion  (1S7C). 
Torts     tsnd     Crimes     (.1S77). 


Gas  wells  and  leases  for  their  operation  are  elsewhere  treated,*^  as  are  general 
matters  relating  to  franchises,'^  corporations,*-  and  some  questions  relating  to  rights 
in  streets,-'  and  the  police  power  of  municipalities.** 

§  1.  .  Gas  franchises;  powers  and  duties  of  corporations  exercising  tlien).*'' — • 
A  municipality  which  has  power  to  purchase  a  gas  plant*^  may  reserve  in  a  cliarter 
to  a  gas  company  an  option  to  purchase,*^  and  the  power  is  not  impaired  by  the  fact 
that  the  gas  company  has  sold  an  interest  in  its  plant  before  the  exercise  of  the  op- 
tion,*^ nor  have  the  stockholders  of  the  gas  company  any  concern  as  to  the  use  which 
the  munieipalitA'  intends  to  make  of  the  plant.*^  The  exclusive  privilege  conferred 
bv  the  Pennsylvania  statute  upon  the  first  gas  company  organizing  thereunder 
in  a  particular  locality  until  it  has  paid  certain  dividends  is  not  affected  as  to  sub- 
sequently organized  companies  by  the  fact  that  there  is  a  previously  organized  com- 
pany having  the  right  to  supply  gas  in  such  territory.^"     A  charter  giving  a  gas 


33,  34.  Krafve  v.  Roy  [Minn.]  107  N.  "W. 
966. 

35.  Does  not  involve  merits  or  materially 
affect  final  decision  under  Code  §  4101.  Ha- 
warden  State  Bank  v.  Hessler  [Iowa]  109 
N.    W.    210. 

36.  Ex  parte  National  Lumber  Mfg.  Co. 
[Ala.]    41    So.    10. 

37.  Case  must  be  tried  on  issues  below. 
Woolverton  v.  Freeman   [Ark.l  91   S.   W.   190. 

3S.  Woolverton  v.  Freeman  [Ark.]  91  S. 
W.   190. 

39.  That  record  was  silent  as  to  affidavits 
required  by  Acts  1894-95,  p.  415,  did  not  on 
appeal  by  garnishee  create  a  presumption  of 
want  of  jurisdiction.  Brookside  Dry  Goods 
Co.  V.  City  Furniture  Co.  [Ala.]  41  So.  659. 
Circuit  court  having  retained  .jurisdiction  of 
garnishment  proceedings,  it  is  presumed  that 
the  return  on  the  execution  was  sufficient  to 
give  jurisdiction  of  property  garnished. 
Commercial  Real  Estate  &  Brokerage  Co.  v. 
Riemann  [Mo.  App.]  93  S.  W.  305.  Where 
judgment  entry  on  an  issue  taken  by  plain- 
tiff on  a  claim  by  a  third  person  did  not 
«l-.nw  that  issue  was  joined   on  certain  pleas 


filed,  it  was  presumed  that  the  case  was  tried 
on  the  statutory  issue,  a  denial  of  the  claim- 
ant's claim.  Ober  &  Sons  Co.  v.  Phillips 
Buttorff   Mfg.    Co.    [Ala.]    40    So.    278. 

40.      See  Mines  and  Minerals,   6  C.  L.  644. 

See    Franchises,    7    C.    L.    1771. 

See   Corporations.   7   C.   L.    S62. 

See  Higliways  and  Streets,  5  C.  L.  164.5. 

See    Municipal    Corporations,    6    C.    L. 


41. 
42. 
43. 
44. 

714. 

45. 
'    4«. 

lish 
cliast 


See  5  C.  L.   1584. 

Charter  power  to  construct  and  estab- 

fas   works    held    to   give   power   to    pur- 

Citv    of    Indianapolis    v.    Consumers' 


Gas  Trust  Co.  [C.  C.  A.]  144  F.  640.  rvg. 
Quinby  v.  Consumers'  Gas  Trust  Co..  140  F. 
362.  And  though  natural  gas  was  not  known 
to  be  available  in  the  vicinity  at  the  time  the 
power  was  given,  it  extends  to  the  purchase 
of   a    natural    gas    plant.      Id. 

47,  4S.  City  of  Indianapolis  v.  Consumers' 
Gas   Trust  Co".    [C.   C.   A.]    144   F.    640. 

49.  Alleged  that  resale  was  intended. 
Citv  of  Indianapolis  v.  Consumers'  Gas  Trust 
Co."  [C.    C.   A.]    144   F.    640. 

50.  Exclusive    privilege    under    Act    April 
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company  tlie  right  to  operate  in  a  particular  county  is  not  wholly  void  because  of 
another  company's  exclusive  right  to  furnish  gas  in  a  portion  of  such  county.'^  The 
passing  of  resolutions  by  a  common  council  having  power  to  grant  franchises,  pro- 
viding for  the  execution  of  contracts  with  a  gas  company  for  lighting  a  certain 
territory,  gives  the  consent  requisite  to  confer  a  franchise  on  such  company .^^ 

Ohligation  to  supply  consumers J"^ — Wliere  a  contract  to  furnish  gas  is  silent 
as  to  the  pressure,  it  need  only  be  furnished  at  the  usual  and  customary  pressure.^* 
In  the  absence  of  a  statute  fixing  the  rates  to  be  charged  by  a  company  furnishing  gas 
to  the  inhabitants  of  a  city,  the  acceptance  of  a  franchise  implies  the  obligation  to 
furnish  it  at  a  reasonable  price,^^  and  equity  has  jurisdiction,  at  the  suit  of  the  city 
on  iDehalf  of  the  individuals  injured,  to  restrain  an  excessive  charge.^*^ 

§  2.  Fuhlic  regulation  J''' — The  state  may  regulate  and  fix  the  charges  of  a 
public  service  gas  company  provided  such  rate  is  reasonable,^^  and  mandamus  will 
lie  to  enforce  it.^^  The  power  to  fix  rates  is  legislative  and  not  judicial.^"  •  Such 
companies  are  entitled  to  a  reasonable  profit  on  the  actual  value  of  their  property,®^ 
including  their  franchises.®-  Where  the  legislature  fixes  a  maximum  charge,  it  is 
equivalent  to  granting  an  express  authority  to  charge  up  to  that  amount,®^  and  if 
too  high  it  deprives  a  consumer  of  no  constitutional  right,^*  and  the  courts  cannot 
declare  a  lower  rate  unreasonable.*'^  The  constitutionality  of  a  statute  fixing  rates 
being  presumed,  consumers  are  entitled  to  the  rates  so  prescribed  notwithstanding 
the  statute  is  attacked  as  unconstitutional,*®  but  pending  such  litigation  the  parties 
should  be  protected  from  irreparable  damages."     A  statute  providing  penalties  of 


29,  1874,  §  34,  cl.  3  (P.  L.  94).     Commonwealth 
V.  Consumers'  Gas  Co.,  214  Pa.  72,  63  A.  463. 

51.  Quo  warranto  to  oust  from  such  por- 
tion allowed  but  not  as  to  the  entire  county. 
Commonwealth  v.  Consumers'  Gas  Co.,  214 
Pa.  72,  63  A.  463.  Application  to  the  council 
for  privilege  of  occupying  streets  held  to 
amount  to  an  attempt  to  exercise  franchise 
in  such  city  so  as  to  authorize  quo  warranto 
to  oust   from  such   territory.      Id. 

52.  Peremptory  writ  issued  to  compel  the 
president  of  the  borough  and  other  officers  to 
grant  permits  to  open  streets  in  such  terri- 
tory. People  V.  Littleton,  110  App.  Div.  728, 
96  N.  T.   S.   444. 

53.  See  5  C  L.  1585. 

54.  Flaccus  v.  W^est  Penn.  Gas  Co.,  213 
Pa.    561,    62   A.   1111. 

5.5,  5G.  City  of  Madison  v.  Madison  Gas  & 
Elec.  Co.    [Wis.]    108  N.   W.   65. 

57.  See   5   C.    L.    15S5. 

58.  City  of  Madison  v.  Madison  Gas  & 
Electric  Co.  [Wis.]  108  N.  W.  65.  Such  rate 
is  not  unconstitutional  as  impairing  the  right 
to  contract  or  as  taking  property  without 
due  process  of  law  (Richman  v.  Consolidated 
Gas  Co.,  114  App.  Div.  216,  100  N.  Y.  S.  81). 
unless  it  is  unreasonably  low,  in  which  case 
it  violates  the  latter  constitutional  provision 
(Brooklyn  Union  Gas  Co.  v.  New  York,  50 
Misc.  450,  100  N.  Y.  S.  570).  In  determining 
the  reasonableness  of  a  rate,  the  court  may 
consider  matters  dehors  the  record  and  de- 
clare the  statute  void  if  it  allows  an  insuffi- 
cient return.  Richman  v.  Consolidated  Gas 
Co      114    App.    Div.    216,    100    N.    Y.    S.    81. 

59.  In  re  Rebecchi,  51  Misc.  327,  100  N.  Y. 
S  335-  Richman  v.  Consolidated  Gas  Co., 
114  App.  Div.  216,  100  N.  Y.  S.  SI. 


60.  The  courts  may  determine  whether 
existing  rates  are  reasonable,  but  have  no 
power  to  fix  future  rates.  City  of  Madison 
V.  Madison  Gas  &  Elec  Co.  [Wis.]  108  N.  W. 
65. 

61.  Under  a  statute  authorizing  a  company 
to  organize  by  the  consolidation  of  other 
companies  and  to  issue  stock  to  the  aggre- 
gate value  of  the  property,  rights  and  fran 
chises  of  such  companies,  it  has  no  contract 
right  to  a  return  on  such  capitalization  with- 
out regard  to  depreciation.  In  re  Rebecchi, 
51    Misc.    327.    100    N.    Y.    S.    335. 

63.  Notwithstanding  it  was  originally 
granted  as  a  gratuity.  Consolidated  Gas  Co. 
V.   Mayer,   146   F.    150. 

63.  Brooklyn  Union  Gas  Co.  v.  New  York. 
50  Misc.  450,  100  N.  Y.  S.  570.  The  rule  that 
a  public  service  gas  company  may  charge 
only  a  reasonable  rate  and  that  the  courts 
may  ascertain  such  rate  in  a  given  case  is 
inapplicable  where  the  legislature  has  fixed 
the  maximum  rate.  Brooklyn  Union  Gas  Co. 
V.  New  York,  100  N.  Y.  S.  625.  Consequently 
an  order  granting  an  examination  of  the 
company's  books  to  show  the  cost  of  produc- 
tion and  that  the  price  is  unreasonable  will 
not   be   granted.     Id. 

64.  Since  he  is  not  obliged  to  buy.  Brook- 
lyn Union  Gas  Co.  v.  New  York,  50  Misc.  450, 
100   N.  Y.   S.  570. 

G5.  Brooklj^n  Union  Gas  Co.  v.  New  York, 
100    N.    Y.    S.    625. 

C6.  Richman  v.  Consolidated  Gas  Co..  114 
App.  Div.  216,  100  N.  Y.  S.  81.  Motion  to 
enlarge  an  injunction  restraining  state  ofli- 
cers  from  enforcing  the  penalty  for  excess- 
ive charges  so  as  to  enjoin  pi-ivate  consum- 
ers   from   maintaining    actions    denied    as    to 
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such  a  character  as  to  inflict  irreparable  injury  upon  a  compan}^  ^vhile  testing  the 
constitutionality  of  a  rate  fixed  by  the  legislature  denies  equal  protection  of  the 
laws.«*  Where  a  lower  rate  is  prescribed  for  the  city  than  for  private  consumers, 
an  adjudication  that  the  city  rate  is  unreasonably  low  does  not  establish  the  un- 
reasonableness of  the  latter  rate.«^  An  answer  to  a  petition  for  mandamus  to  com- 
pel a  company  to  furnish  gas  at  the  statutory  rate,  denying  that  defendant  "refused 
to  supply  the  petitioner,"  does  not  put  in  issue  its  "refusal  to  furnish  gas  at  the 
statutory  price,"^"  and  an  answer  alleging  the  unconstitutionality  of  a  rate  must 
plead  facts  and  not  a  mere  conclusion.'^ 

§  3.  Torts  and  crimes.'^ — Corporations  engaged  in  manufacturing  and  dis- 
tributing gas  are  held  to  a  high  degree  of  care  and  must  exercise  every  reasonable 
precaution  suggested  by  the  known  dangers,"  but  no  liability  exists  for  resulting  in- 
juries in  the  absence  of  negligence,^*  and  the  mere  escape  of  gas  does  not  make  a 
prima  facie  case/^  As  in  other  cases  the  negligence  must  be  the  proximate  cause,^^ 
and  the  plaintiff  must  be  free  from  contributory  negligence^''  One  unlawfully  ab- 
stracting and  using  gas  by  disconnecting  the  meter  and  connecting  direct  pipes  is 
guilty  of  larceny  and  not  of  the  offense  of  tampering  with  meters.'^ 

Gexerai,  Avekage;  Geneeai,  Issue,  see  latest  topical  index. 


those  not  parties  to  the  suit.  Consolidated 
Gas   Co.   V.   Mayer,    146   F.   150. 

67.  In  determining-  the  propriety  of  grant- 
ing an  injunction  restraining  the  company 
from  refusing  to  supply  gas  at  the  statutory 
rate,  the  court  should  require  the  company 
to  furnish  gas  at  such  rate  upon  the  con- 
sumer giving  an  undertaking  to  pay  the 
additional  price  if  the  statute  is  held  un- 
constitutional, or  permit  it  to  charge  the  old 
rate  upon  insuring  the  return  of  the  excess 
if  held  valid.  Schneider  v.  New  Amsterdam 
Gas  Co.,  101  N.  T.  S.  535.  Charges  paid  in 
excess  of  the  statutory  rate  impounded  to 
be  refunded  if  the  rate  is  finally  held  valid. 
Consolidated    Gas    Co.    v. "  Mayer,    146    F.    150. 

es.     New  York  Gas  Commission  Act,   Laws 

1905,  p.  2100,  c.  737,  §  21,  making  a  demand 
for  a  higher  rate  than  the  statutory  rate  a 
complete  defense  to  any  recovery,  and  Laws 

1906,  c.  125,  imposing  a  penalty  of  $1,000 
for  charging  more  than  the  statutory  rate  in 
the  borough  of  Manhattan,  held  to  practically 
deny  the  gas  companies  equal  protection  of 
the  laws,  and  a  temporory  injunction  will 
issue  enjoining  the  enforcement  of  the  $1,000 
penalty.  Consolidated  Gas  Co.  v.  Mayer,  146 
r.  150. 

69.  Richman  v.  Consolidated  Gas  Co.,  114 
App.  Div.  216,  100  N.  Y.  S.  81. 

70.  In  re  Rebecchi,  51  Misc.  327,  100  N.  Y. 
S.   335. 

71.  An  answer  to  a  petition  for  man- 
damus to  compel  a  company  to  furnish  ga^ 
at  the  fixed  price,  alleging  that  the  rate 
would  yield  very  little  above  the  actual  cost 
and  would  not  yield  an  adequate  return  so 
that  the  company  would  be  deprived  of  prop- 
erty without  due  process  of  law,  etc.,  held 
insufficient.  In  re  Rebecchi,  51  Misc.  403, 
100  N.  Y.  S.  513'. 

72.  See   5    C.   L.    15S6. 

73.  Morgan  v.  United  Gas  Imp.  Co.,  214  Pa/ 
109,  63  A.  417;  Shirey  v.  Consumers'  Gas  Co. 
[Pa.]    64  A.   541. 


74.  Failure  to  repair  a  leak  of  which  de- 
fendant has  no  actual  notice  and  which  could 
not  be  discovered  except  by  entering  the 
house  into  which  it  was  escaping,  held  not 
negligence.  Hammerschmidt  v.  Municipal 
Gas  Co.,  99  N.  Y.  S.  890.  An  action  for  per- 
sonal injuries  from  inhaling  gas  which  es- 
caped into  plaintiff's  cellar  from  defendant's 
pipes  held  properly  dismissed  for  lack  of 
evidence  of  negligence.  Morgan  v.  United 
Gas  Imp.  Co.,  214  Pa.  109,  63  A.  417.  Presence 
of  gas  in  a  house  connected  by  private  pipes 
to  defendant's  main  in  the  street  held  not 
sufficient  indication  of  a  leak  in  the  main  to 
require  the  company  to  dig  up  such  pipe  for 
examination.     Id. 

Xegligence  held  for  the  jnry:  Gas  per- 
mitted to  escape  while  defendant's  w^orkmen 
were  making  repairs  in  plaintiff's  house. 
Flaherty  v.  Scranton  Gas  &  Water  Co.,  30 
Pa.  Super.  Ct.  446.  Evidence  that  gas  had 
been  escaping  from  the  main  for  several 
days  and  that  the  pipe  after  the  explosion 
showed  an  old  break.  Shirey  v.  Consumers' 
Gas    Co.    [Pa.]    64   A.   541. 

75.  Hammerschmidt  v.  Municipal  Gas  Co., 
99  N.   Y.    S.    890. 

76.  One  installing  a  gas  service  so  negli- 
gently as  to  allow  gas  to  escape  is  liable  for 
resulting  damages  from  explosion,  though 
ignited  by  some  one  else,  such  being  the 
natural  and  probable  result  of  his  act. 
Moore  v.  Lanier  [Fla.]  42  So.  462.  And  hence 
the  declaration  need  not  allege  who  ignited 
the   gas.      Id. 

77.  In  an  action  for  the  death  .of  ^n  in- 
fant child,  the  mother's  contributory  negli- 
gence in  leaving  the  door  of  the  child's  room 
open  after  discovering  the  escaping  g-as  held 
under  the  facts  for  the  jury.  Flaherty  v. 
Scranton  Gas  &  Water  Co.,  30  Pa.  Super.  Ct. 
446. 

78.  Guilty  of  larceny  within  Cr.  Code 
§  167  (Starr  &  C.  Ann.  St.  [2nd  Ed.]  c.  38. 
par.  305,  p.  1316),  and  not  of  the  offense  ere- 
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1.  Definitions  and  Distinctions  (1878). 

2.  A'alldity    and    Requi.sites    (1878). 


§   3.      Fraud,  l^ndiic  Influence,  Mistalte,  and 
Incapacity    (1882). 


The  doctrine  of  charitable  gifts  is  elsewhere  treated,'^'  as  is  the  validity  as  to 
third  persons  of  voluntary'  conveyances.^'* 

§  1.     De/initions  and  distinctions.^'^ 

§  2.  Validity  and  requisites'^ — In  order  to  constitute  a  valid  gift  there  must 
be  a  delivery,^^  actual  or  ^ynil)olical,-*  of  the  subject-matter,  unless  it  is  already  in 
the  possession  of  the  donee,^^  with  an  intent^"  on  the  part  of  tlie  donor  to  presently'*' 
divest  himself  of  all  title  and  dominion  over  the  same/*  and  an  acceptance  by  the 


ated  by  S  117  (1  Starr  &  C.  Ann.  St.  [2nd 
Ed.]  c.  38,  par.  234,  p.  1288),  making  it  an 
offense  to  tamper  with  meters.  Woods  v. 
People,    222   111.    293.   78   N.   E.    607. 

79.     See  Charitable  Gifts,   7  C.  L.   624. 

SO.  See  Fraudulent  Conveyances,  7  C.  Lf 
1841. 

81,  82.     See   5   C.   L.    1587. 

S3.  Gift  of  personal  property.  Thomas  v. 
Tilley  [Ala.]  41  So.  854;  Wilson  v.  Edwards 
[Ark.]  94  S.  W.  927.  A  deposit  in  a  bank 
with  directions  that  it  be  paid  to  the  de- 
positor if  slie  lived  and  to  a  named  donee  in 
ease  of  death  lacks  delivery.  Bailey  v.  New 
Bedford  Inst.  [Mass.]  78  N.  E.  648.  A  deposit 
of  funds  payable  to  depositor  or  a  named 
person,  the  former  retaining  the  deposit 
book  without  which  it  could  not  be  with- 
drawn, is  no  delivery.  Bath  Sav.  Inst.  v. 
Fogg  [Me.]  63  A.  731.  Under  Civ.  Code  §§ 
1146,  1147,  requiring  an  actual  or  symbolical 
delivery  where  possible,  a  gift  of  money  is 
not  made  by  a  declaration  of  an  intention 
to  pay  a  note  on  which  the  donee  is  primarily 
and  the  donor  secondarily  liable.  Townsend 
v.    Sullivan    [Cal.   App.]    84   P.    435. 

Delivery  m.ist  be  as  complete  as  cirenni- 
stances  will  permit.  Lavelle  v.  Melley,  27 
Pa.  Super.  Ct.  69.  Where  decedent,  calling  a 
servant  and  handing  him  his  vest,  said,  "Here 
Pat,  take  this  and  take  the  4tey3,  and  take  the 
money  in  the  trunk,"  and  upon  receiving  the 
keys  from  another  servant  continued:  "Here 
Pat,  take  the  keys  and  take  the  money  in 
the  trunk,"  question  of  delivery  iii-ld  for  the 
jury.  Id.  Evidence  held  sufRciont  to  show 
that  the  bank  books  were  in  the  bundle  de- 
livered as  a  gift  causa  mortis.  Van  Wagenen 
v.  Bonnot   [N.   J.   Eq.]   65  A.   239. 

Delivery  of  certificates  of  stocks  (Mothes' 
Estate,  29  Pa.  Super.  Ct.  462),  a  savings  bank 
book  (Van  Wagenen  v.  Bonnot  [N.  J.  Eq.] 
65  A.  239),  or  a  bond  and  mortgrage,  is  sufii- 
vient  ivithout  an  assignment  or  indorsement 
(Andrews   v.   Nichols,   101   N.   Y.    S.    977). 

84.  Delivery  may  be  symbolical.  Hall  v. 
Simmon!3j   125   Ga.    801,    54   S.   E.    751. 

Symbolical  deliveries  held  snflicient;  De- 
livery of  deed  to  convey  land.  Jost  v.  Wolf 
[Wis  ]  110  N.  W.  232.  Savings  bank  book  to 
pass  the  deposit.  Van  Wagenen  v.  Bonnot 
[N.  J.  Eq.]  65  A.  239;  Meriden  Sav.  Bank  v. 
McCormack    [Conn.]    64    A.    338. 

Indorsement  and  delivery  of  certificate  of 
deposit  transfers  the  fund.  Foster  v.  Mur- 
phy   [Neb.]    107  N.  W.   843. 

85.  Gift  of  land  in  possession  of  donee. 
Barnes  v.   Banks   [111.]    79  N.   E.   117. 

8(5.     A  deed  executed  and  delivered  is  con- 


clusive of  the  Intention  of  the  grantor  to 
convey.  Mascarel  v.  Mascarel's  Ex'rs  [Ca!. 
App.]  86  P.  617.  The  delivery  of  a  savir.gr. 
bank  deposit  book  not  made  with  an  inten- 
tion to  constitute  a  gift  is  ineffectual  as  a 
gift  inter  vivos  of  the  deposit.  Nogga  v. 
Savings  Bank  of  Ansonia  [Conn.]  65  A.  \1^K 
Delivery  of  note  to  the  maker  with  words  in- 
dicative of  an  intention  to  extinguisli  the 
debt  discharges  it.  Percival-Porter  Co.  v. 
Oaks    [Iowa]    106   N.  W.   626. 

87.  Held  not  to  show  an  intent  to  present- 
ly surrender  dominion:  The  fact  that  a 
mother  changed  her  savings  bank  account  to 
herself  and  son,  "payable  to  either  or  sur- 
vivor," she  retaining  exclusive  control  of 
the  bank  book.  In  re  Seigler's  Estate,  49 
Misc.  189,  98  N.  Y.  S.  929.  Statements  and 
acts  of  a  depositor  of  funds  in  a  bank  paya- 
ble to  herself  or  sister  together  with  the 
retention  of  the  deposit  book  without  which 
no  withdrawal  could  be  made  held  to  show 
an  intention  to  retain  control  of  the  funds. 
Bath  Sav.  Inst.  v.  Fogg  [Me.]  63  A.  731. 
Delivery  of  an  insurance  policy  in  an  envel- 
ope with  directions  not  to  open  until  after 
his  death,  especially  where  a  sealed  envelope 
had  previously  been  given  and  recalled  sev- 
eral times.  Northwestern  Mut.  Life  Ins.  Co. 
V.    Collamore,    100    Me.    578,    62   A.    652. 

Evidence  held  to  show  that  it  was  the 
alleged  donor's  intention  to  make  a  gift  to 
her  sister  at  the  time  of  death.  Bath  Sav. 
Inst.   V.    Fogg    [Me.]    63  A.    731. 

88.  A  mere  intention  to  make  a  gift  is 
not  sufficient  without  an  actual  trai.sfer  of 
right  and  dominion  over  the  thing  given. 
Oliver  v.  Perry   [Iowa]   109  N.  W.   183. 

Failure  of  g,\ti  because  of  retention  of 
dominion:  Instrument  disposing  of  bank  de- 
posits and  providing  this  "order  shall  be  in 
full  force  immediately  after  my  ueath. 
Schaltz  V.  Becker  [Wis.]  110  N.  W.  214. 
Stocks  delivered  to  secretary  together  with 
a  list  of  persons  to  whom  they  were  to  be 
delivered  on  the  death  of  owner,  with  express 
direction  that  they  be  retained  subject  to 
her  control.  Noble  v.  Li  arned  [Cal.  App.] 
87  P.  402.  Father  divided  his  land  among 
his  children  but  expressly  refused  to  pres- 
ently convey  to  one  because  of  outstanding 
judgments.  Oliver  v.  Perry  [Iowa]  109  N. 
W.  183.  Owner  deposited  securities  in  his 
private  box  in  safety  deposit  vault,  at  the 
same  time  telling  the  defendant  that  they 
were  liers,  and  giving  her  a  key  and  the  pass- 
word but  subsequently  exercised  full  control 
over  the  same  and   attempted  to  get  control 
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<]onee.^»  Where,  however,  tlie  donor  parts  absolutely  with  tlie  title  and  relinquishes 
all  dominion  over  the  property  as"  owner,  mere  retention  of  possession  will  not  de- 
feat the  gift,****  but  it  must  be  shown  that  the  continued  or  resumed  possession  was 
not  a  part  of  the  donative  transaction.'^^  A  promise  to  make  a  gift  creates  no  legal 
obligation  until  executed,"-  after  which  it  is  irrevocahle  by  the  donor,^^^  and  a  gift 
to  a  prospective  wife  is  not  waived  or  relinquished  by  a  sul)sequent  general  ante-nup- 
tial agreement.^*  Unless  the  rights  of  creditors^'^  or  of  the  wife,  who  has  no  interest  in 
])ersonalty,'"'  intervenes,  one  may  dispose  of  his  property"'  as  he  sees  fit.  In  Louisi- 
ana a  gift  may  be  either  free,  remunerative,  or  onerous,"^  unless  it  impoverishes  the 
donor,""  in  which  case  it  may  be  recovered  from  a  third  person  taking  with  notice^ 
without  a  tender  of  the  benefits  received,^  though  no  lien  exists  on  land  purchased 
therewith  by  such  person.^  In  this  state  a  donation  of  land  under  private  signature. 
is  void,*  and  can  be  rendered  valid  by  ratification  only  when  ratiiled  by  authentic 


of  the  key.     Millard  v.  Millard  [111.]   77  N.  E. 
595. 

Held  abiiiolute  grists  in  presenti;  The  can- 
cellation of  a  mortgage  by  the  mortgagee  in 
consideration  of  the  execution  of  a  new  one 
to  a  son,  who  Avas  to  divide  the  proceeds  with 
liis  brothers.  Trabbic  v.  Trabbic  [Mich.] 
12  Det.  Leg.  N.  782,  105  N.  W.  876.  An  in- 
strument reciting  "I  present  you,  on  your  33d 
birtliday,  with  the  house  *  *  *  now  oc- 
cupied lij'  you,"  etc.  Barnes  v.  Banks  [111.] 
79  N.  B.  117.  Where  one  having  a  Isank  ac- 
count places  it  in  the  name  of  another  with 
;;rrangements  that  either  may  draw  thereon, 
Iiut  all  withdrawals  by  him  thereafter  are 
made  as  agent  of  such  person,  there  is  such 
surrender  of  dominion  as  to  complete  the 
gift.  Wilson  V.  Edwards  [Ark.]  94  S.  W. 
r'27.  A  voluntary  deed  deposited  in  the  hands 
of  a  third  person  to  be  delivered  to  the 
grantee  upon  the  death  of  the  grantor,  with- 
out any  reservation  of  the  right  to  recall. 
Foreman  v.  Archer  [Iowa]  106  N.  W.  372. 
Kviclcnce  examined  and  held  io  shovr  an 
absolute  delivery  to  tlie  third  party  (Fore- 
man V.  Archer  [Iowa]  106  N.  W.  372),  and 
even  if  it  wore  subject  to  recall  an  offer  by 
the  grantor  to  sell  to  another  is  insufficient 
to  shov/  roivocation   of  the  gift    (Id.). 

Sn.  Mahoney  v.  Martin,  72  Kan.  406,  83  P. 
9S2.  If  Ijiirdoned  with  no  conditions  the  law 
pressiiiies  an  aeceiDtanee  (Id.),  but  if  disputed 
it  becomes  a  question  of  fact  to  be  deter- 
mined from  the  evidence  (Id.).  A  gift  may 
be  made  by  transfer  of  property  to  a  trustee 
for  tlie  benefit  of  the  donee  (Larimer  v. 
Beardsley  [Iowa]  107  N.  W.  935),  and  if  bur- 
dened with  no  conditions,  it  becomes  effect- 
ual without  notice  to  or  acceptance  by  the 
donee    (Id.). 

80.  Hall  V.  Simmons,  125  Ga.  801,  54  S.  E. 
751. 

91.  Parker  v.  Copland  [N.  J.  Err.  &  App.] 
64  A.-  129.  Evidence  held  insutficient  to  show 
that  the  return  of  bank  books  was  not  a 
part  of  the  transaction,  especially  in  view 
of  the  fact  that  they  were  treated  as  a  part 
of  the  donor's  estate  thereafter  with  acqui- 
escence of  the  donee.      Id. 

92.  Though  in  the  form  of  a  promissory 
note.  Tyler  v.  Stitt,  127"  Wis.  379,  106  N.  W. 
114.  Gift  of  the  cultivated  portions  of  a 
farm  "with  a  promise  to  give  the  rest  the  fol- 
lowing year  passes  no  title  to  the  latter 
portion.     Wallls   v.    Turner    [Tex.    Civ.    App.] 


16  Tex.  Ct.  Rep.  92,  95  S.  W.  61.  Unexecuted 
promise  is  revoked  by  death.  Estate  of 
Augustus  Switzer  v.  Gertenbach,  122  111.  App. 
26.  Unless  the  promisee  in  reliance  thereon 
has  so  changed  his  position  as  to  incur  a  loss 
as  a  legal  necessity  from  failure  to  so  exe- 
cute the  promise.     Id. 

93.  A  vendor  constituting  himself  a  trus- 
tee to  hold  a  purchase  price  note  for  the 
use  of  a  third  party  to  the  extent  of  the 
interest  creates  a  valid  gift  which  cannot  be 
revoked.  Malone's  Committee  v.  Lebus  [Ky.] 
96  S.  W.  519. 
I  'M.  Larimer  v.  Beardsley  [Iowa]  107  N. 
!  W.    935. 

i  93.  A  deed  of  property  as  a  gift  to  the 
!  wife,  duly  recorded,  is  good  against  subse- 
j  quent  creditors.     Savage  v.  Savage   [C.  C.  A.] 

141  F.  346. 
I  96.  Robertson  v.  Robertson  [Ala.]  40  So. 
104.  A  gift  without  wife's  assent  is  not  void 
under  Comp.  Law  S§  9300,  9301,  unless  done 
with  the  fraudulent  intent  to  prevent  it  from 
passing  to  the  wife  at  death.  Trabbic  v. 
Trabbic  [Mich.]  12  Det.  Leg.  N.  782,  105  N. 
W.  876.  Disposition  of  certain  bonds  by 
way  of  a  trust  to  be  delivered  at  death,  the 
donor  reserving  a  life  interest  in  the  divi- 
dends, construed  as  a  gift  and  not  a  testa- 
m.entary  disposition,  and  hence  valid  without 
wife's  consent.  Robertson  v.  Robertson 
[Ala.]    40  So.    104. 

97.  An  insurance  policy  payable  to  the 
insured,  his  executors  or  assigns,  is  an  asset 
of  his  estate.  Nixon  v.  Malone  [Tex.  Civ. 
App.]    16  Tex.  Ct.  Rep.   715,  95  S.  W.  577. 

9S.  Ackerman  v.  Larner,  116  La.  101,  40 
So.  581.  When  a  donor  makes  a  gift  on 
condition  that  he  receive  support  and  main- 
tenance during  life,  it  is  an  onerous  donation 
and    not   a   commutative   contract.      Id. 

J'9.  Civ.  Code  art.  1497.  Ackerman  v. 
Larner,  116  La.  101,  40  So.  581.  And  such 
donation  being  void  ab  initio  in  the  interest 
of  public  order  and  morals  can  acquire  no 
validity  by  ratification  or  lapse  of  time,  and 
recovery  is  not  barred  by  prescription  either 
of  5   or  10   years.      Id. 

1.  At  least  to  the  extent  of  the  property 
still  in  possession  at  the  time  of  action. 
Ackerman  v.  Larner,    116   La.    101,   40   So.  581. 

2.  Onerous  donation  conditioned  on  future 
support  and  maintenance.  Ackerman  v.  Lar- 
ner, 116  La.   1»1,  40  So.  581. 

3.  Ackerman  v.   Larner  [T^a.]   40  So.  581. 
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acts.**  Actual  possession  of  land  so  donated  constitutes  an  acceptance  of  the  gift," 
but  does  not  render  it  valid  as  against  third  persons.''  Gifts,  except  donations  of 
land,^  may  be  by  parol/  and  in  the  case  of  land,  if  the  donee  takes  possession^"  and 
makes  valuable  improvements/^  under  a  parol  gift  he  will  be  protected.^ ^  "Wliere  a 
husband  buys  lands  and  has  the  title  placed  in  his  wife's  name,^^  or  a  wife  makes 
voluntar)^  improvements  on  her  husband's  homestead/*  or  a  parent  makes  payments 
of  money  to  a  child/^  a  gift  is  presumed. 

To  constitute  a  gift  causa  mortis  there  must  be  a  manifest  intention  to  give/^ 
a  subject  capable  of  passing  by  delivery/'  and  an  actual  delivery  in  contemplation  of 
death.^*  Although  such  a  gift  is  revocable/®  it  must  be  absolute  when  made.-*' 
Mere  possession  raises  no  presumption  of  delivery-^  or  of  a  gift/^  especially  where 
such  possession  may  be  otherwise  accounted  for.^^     One  claiming  property  as  a  gift 


4.  In  re  Loihaye,  115  La.  1089,   40  So.   468. 

5.  Art.  2273  of  the  Civ.  Code.  Attempted 
ratification  by  acts  under  private  signature. 
In  re  Lahaye,   115  Ua.  1089,  40   So.   468. 

6.  Evidence  Iield  to  siiow  no  such  actual 
and  continuous  possession  as  is  contemplated 
by  art.  1541,  Civ.  Code,  to  amount  to  an  ac- 
ceptance. In  re  Lahaye,  115  La.  1089,  40  So. 
468. 

7.  In  re  Lahaye,   115  La.   1089,   40   So.  468. 

8.  A  life  estate  is  a  freehold  estate  within 
Rev.  St.  1895,  art.  624,  requiring-  a  convey- 
ance thereof  to  be  in  writing.  Wallis  v.  Tur- 
ner [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  92,  95 
S.    W.    61. 

9.  A  parol  gift  of  a  life  insurance  policy 
accompanied  by  delivery  is  effective.  In- 
dorsement not  necessary.  Nixon  v.  Malone 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  715,  95  S. 
W.   577. 

10.  Where  the  only  possession  claimed  is 
attornment  by  a  tenant  in  possession,  and 
the  evidence  not  only  fails  to  show  donor's 
knowledge  or  consent  to  such  attornment 
but  that  he  subsequently  repudiated  it  by 
re-renting,  no  possession  is  shown.  Wallis 
v.  Turner  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep. 
92,  95   S.  W.   61. 

11.  Evidence  that  the  donee  had  done  some 
work  on  a  fence  on  the  farm  and  had  fur- 
nished a  dozen  posts,  without  proof  of  the 
value  of  the  work  or  posts,  held  not  to  show 
such  improvements  as  to  take  the  case  out 
of  the  statute  of  frauds.  Wallis  v.  Turner 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  92,  95  S. 
W.  61.  Expenditures  in  papering  and  paint- 
ing and  the  building  of  fences  and  chicken 
coops  held  not  sufficient  where  much  less 
th.in  the  rental  v.alue  of  the  premises  during 
the  time  occupied.  Price  v.  Lloyd  [Utah] 
86  P.  767.  A  finding  that  plaintiff  expended 
money  on  the  premises,  paid  taxes  and 
worked  for  deceased  donor,  without  a  finding 
as  to  the  amount  or  that  the  improvements 
were  valuable  or  permanent,  is  insufficient 
to  supDort  a  judgment  enforcing  the  parol 
gift.      id. 

12.  Parol  gift  will  be  enforced  in  equity 
(Karren  v.  Rainey  [Utah]  83  P.  333;  Price  v. 
Lloyd  [Utah]  86  P.  767),  though  it  be  but  a 
life  estate  (Merriman  v.  Merriman  [Neb.]  106 
N.  W.  174).  Where  in  trespass  to  try  title 
plaintiff  relies  on  a  parol  gift  followed  by 
possession  and  improvements  thereunder,  a 
plea  that  the  gift  was  oral  and  within  the 
statute    of   frauds    is    insufficient    (Wallis    v. 


Turner  [Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  92, 
95  S.  W.  61),  and  the  parol  gift  may  be 
shown  notwithstanding  the  statute  of  frauds 
(Id.),  but  if  a  general  denial  is  also  inter- 
posed, plaintiff  must  prove  the  gift  and  pos- 
session and  improvements  thereunder  (Id.). 
Evidence  held  sufficient  to  show  that  defend- 
ant and  her  husband  took  possession  of  the 
land  in  question  under  the  parol  gift  and 
made  improvements  thereon.  Karren  v. 
Rainey    [Utah]    83  P.   333. 

13.  Siling  V.  Hendrickson,  193  Mo.  365, 
92   S.  W.   105. 

14.  Creates  no  debt  but  is  a  gift  in  the 
expectation  that  she  will  be  entitled  to  oc- 
cupj'  the  homestead  during  their  joint  lives. 
Knickerbocker  Trust  Co.  v.  Carhart  [N.  J. 
Eq.]    64    A.    756. 

15.  In  the  absence  of  fraud  or  undue  in- 
fluence. Jenning  v.  Rohde  [Minn.]  109  N.  W. 
597. 

le.  Hecht  V.  Shaffer  [Wyo.]  85  P.  1056. 
Delivery  must  be  accompanied  by  an  act  or 
declaration  indicating  that  a  gift  causa 
mortis  is  intended.  Id.  Circumstances  of  the 
original  assignment  of  stocks  together  with 
the  donor's  subsequent  recognition  of  the 
validity  of  the  gift  after  recovery  held  to 
show  a  gift  inter  vivos  and  not  causa  mortis. 
Larimer  v.  Beardsley    [Iowa]    107   N.   W.  935. 

17.  Hecht  V.  Shaffer  [Wyo.]  .85  P.  1056. 
A  gift  causa  mortis  can  only  be  made  of 
personal  property  under  Civ.  Code  §§  1146, 
1149,  et  seq.  Mascarel  v.  Mascarel's  Ex'rs 
[Cal.  App.]   86  P.  617. 

18.  Hecht  V.  Shaffer  [Wyo.]  85  P.  1056; 
Nogga  V.  Savings  Bank  of  Ansonia  [Conn.] 
65  A.  129.  The  fact  that  there  is  an  existing 
indebtedness  cannot  cure  a  defective  gift 
causa  mortis.  Bennett  v.  First  Nat.  Bank, 
117   in.  App.    382. 

19.  The  return  of  the  subject-matter  of  a 
gift  causa  mortis  at  the  direction  of  the 
donor  ipso  facto  revokes  the  gift.  Van 
Wagenen  v.  Bonnot   [N.  J.  Eq.]    65  A.   239. 

20.  Delivery  to  a  third  person  with  in- 
structions to  deliver  to  the  donee  in  case  of 
the  donor's  death  and  to  return  them  to  him 
if  he  recovered  is  insufficient.  Bennett  v. 
First  Nat.    Bank,  117  HI.  App.   382. 

21:  Especially  where  party  had  opportun- 
ity before  and  after  death  to  acquire  posses- 
sion.    Hecht  V.  Shaffer  [Wyo.]   85  P.  1056. 

22.  Wilson  V.  Edwards  [Ark.]  94  S.  W. 
927. 

23.  Possession    of   bafik    books   by   an   at- 
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has  the  burden^*  of  establishing  it  by  clear  and  conyincing  evidence. ='  Althoucrh 
insufficient  in  themselves,^®  declarations  of  an  alleged  donor  are  admissible  to  prove-^ 
but  not  to  disprove  a  gif t.^^  Proof  of  a  gift  is  admissible  under  a  general  denial  to 
an  action  to  recover  money  loaned.^^  Failure  to  transfer  nationaf  bank  stocks  on 
the  books  does  not  affect  the  gift.^°  In  actions  involving  gifts  the  general  rules 
relevant  to  pleading/^  evidence/-  instructions/^  and  findings/*  are  applicable. 


torney  In  fact  to  make  and  •withdra'w  de- 
posits ■R'ill  be  presumed  under  such  author- 
ity. Hoffman  v.  Union  Dime  Sav.  Inst.,  109 
App.   Div.    24,   95   N.  T.  S.    1045. 

24.  Merchants'  Loan.  &  Trust  Co.  v.  Egan 
[111.]  78  N.  E.  SCO;  Nogg-a  v.  Savings  Bank  of 
Ansonia  [Conn.]  65  A.  129;  Merrit  v.  Bush, 
122  111.  App.  1S9.  Gift  causa  mortis.  In  re 
Bailey,    111   App.    Div.    909,    98    N.    T.    S.    725. 

25.  In  re  Schroeder,  99  N.  T.  S.  176;  Price 
V.  Lloyd  [Utah]  86  P.  767.  Especially  where 
the  alleged  donor  is  deceased  (Thomas  v. 
Tilley  [Ala.]  41  So.  854),  in  which  case  the 
same  strict  proof  is  required  as  in  case  of 
a  gift  causa   mortis    (Id.). 

Evidence  held  siifiicient:  Evidence  of  the 
notary  who  took  the  acknowledgment  of  the 
deed  and  declarations  of  the  grantor  togeth- 
er ■with  the  surrounding  facts,  held  to  show 
a  gift  of  land  and  also  of  the  notes  and 
mortgage  obtained  by  the  grantor  from  the 
sale  of  the  land  to  a  third  person.  Bently  v. 
Jun  [Neb.]  107  N.  W.  865.  To  show  a  parol 
gift  of  40  acres  to  defendant  and  her  hus- 
band as  tenants  in  common  as  a  wedding 
present.  Karron  v.  Pvainey  [Utah]  83  P.  333. 
To  show  gifts  by  decedent  of  various  sums 
of  money  and  simultaneous  loans  by  plaintiff 
to  decedent  of  similar  amounts.  Stewart  v. 
Whittemore  [Cal.  App.]  84  P.  841.  To  estab- 
lish an  absolute  gift  of  mortgages  and  not 
merely  the  use  of  the  income  during  donee's 
natural  life.  Poppleton  v.  Poppleton  [Mich.] 
12  Det.  Leg.  N.  944,  106  N.  W.  703.  To  show 
a  gift  of  a  deposit  by  delivery  and  endorse- 
ment of  the  certificate  of  deposit.  Foster  v. 
Murphy  [Neb.]  107  N.  "W.  843.  Held  from 
the  particular  facts  of  the  case  that  a  volun- 
,tary  absolute  gift  -was  established  and  not 
a  conditional  gift  in  consideration  of  future 
care.  Hall  v.  Hall,  118  lU.  App.  544.  A  gift 
may  be  established  on  the  un.snpported  testi- 
mony of  the  donee's  wife  where  the  sur- 
rounding circumstances  cast  no  suspicion 
upon  her  credibility.  Andrews  v.  Nichols, 
101  N.  Y.  S.  977. 

Evidence  held  Insnfficient:  To  show  a  gift 
of  a  note  and  mortgage,  they  being  unin- 
dorsed, and  among  many  other  papers  of  the 
alleged  deceased  donor  in  the  plaintiff's  pos- 
session. Thomas  v.  Tilley  [Ala.]  41  So.  854. 
Evidence  of  .a  wiiow,  claiming  title  to  furn' 
ture  as  a  gift  from  the  husband,  being  most- 
ly confined  to  testimony  of  interested  wit- 
nesses, held  insufficient.  In  re  Schroeder,  99 
N.  y.  S.  176.  Testimony  of  a  witness  testify- 
ing to  fa.cts  sufficient  to  establish  a  gift  held 
so  unreliable  as  not  to  justify  a  finding  of 
a  gift.  In  re  Bailey,  111  App.  Div.  909,  98 
N.    Y.    S.    725. 

Gifts  partially  estahli.shed:  A  written  in- 
strument reciting  "I  present  you  •  •  • 
with  the  house  and  premises  now  occupied 
by  you,  w^hich  includes  the  garden  and  or- 
chard back  of  the  house  and  the  pasture 
north   of   the  house,   more  fully   described   in 


my  last  will,  in  the  40  acre  tract  with  other 
lands,"  held  to  give  only  the  portions  de- 
scribed and  not  the  40  acre  tract,  especially 
in  view  of  the  subsequent  conduct  of  the 
parties.  Barnes  v.  Banks  [111.]  79  N.  E.  117. 
Direct  evidence  of  the  donor  together  with 
the  surrounding  circumstances  held  to  show 
a  gift  of  a  life  estate  only.  Merriman  v. 
Merriman    [Xeb.]    106    N.   ^^^    174. 

26.  Thomas  v.  Tilley  [Ala.]  41  So.  854. 
Declarations  of  the  decedent  that  the  bonds 
belonged  to  the  executor  held  insuflicient  to 
show  a  gift  to  him.  Gerting  v.  Wells  [Md.] 
64  A.  298. 

27.  Thomas  v.  Tilley  [Ala.]  41  So.  834. 
Admissible  as  declarations  against  interest, 
and  are  not  objectionable  as  hearsay.  Bent- 
ly V.  Jun  [Neb.]  107  N.  "W.  865.  In  an  ac- 
tion to  recover  as  for  money  loaned,  decla- 
rations of  plaintiff  that  he  had  given  and 
was  going  to  give  defendant  more  money, 
and  that  he  (plaintiff)  was  worth  $52,000, 
are  admissible  to  show  a  gift  and  not  a  loan. 
Jenning    v.    Rohde     [Minn.]     109    N.    TV.     597. 

28.  Where  it  is  claimed  that  certain  notes 
had  beerf  assigned  to  tlie  -R-ife  of  the  debtor 
by  the  creditor  as  a  gift,  subscqiient  declara- 
tions of  the  creditor  of  the  existence  of  the 
debt  are  inadmissible,  though  the  donor  is 
dead.      Crawford    v.    Hord    [Tex.    Civ.    App.] 

14  Tex.    Ct.    Rep.    71,    89    S.    W.    1097. 

.  20.  Jenning  v.  Rohde  [Minn.]  109  N.  W. 
597. 

30.  Larimer  v.  Beardsley  [Iowa]  107  N. 
W.    935. 

31.  In  an  action  to  recover  a  mortgage 
and  note,  an  allegation  that  the  mortgagee 
had  given  them  to  plaintiff  is  not  inconsist- 
ent with  an  allegation  that  he  had  given 
plaintiff  the  farm  from  the  sale  of  which  the 
mortgage  Tvas  obtained.  Bently  v.  Jun 
[Neb.]    107  N.  W.  8G5. 

32.  Evidence  properly  excluded:  In  an  ac- 
tion involving  the  validity  of  certain  gifts 
of  a  decedent,  evidence  as  to  who  were  liis 
relatives  and  the  amount  of  the  estate  he 
left.  Stewart  v.  Whittemore  [Cal.  App.]  84 
P.  841.  Witness  having  stated  that  the 
donor  said  nothing  to  her  in  regard  to  the 
alleged  gift,  evidence  of  a  conversation  in 
relation  to  donor's  intention  to  give  other 
things,  especially  where  donor  made  be- 
quests to  the  donee.     Hecht  v.  Shaffer  [Wyo.] 

15  P.  1056. 

En-oneously  exclndeds  On  an  issue  of  a 
parol  gift  of  land,  it  appearing  that  the 
donee  was  put  in  possession,  evidence  that 
the  donor,  handing  her  the  deeds,  said,  "The 
deeds  and  the  land  are  yours.  After  I  did 
the  land  will  be  yours,"  is  admissible  tliough 
it  also  tends  to  prove  a  parol  will.  Hammond 
V.  Hammond  [Tex.  Civ.  App.]  15  Tex.  Ct. 
Rep.   835,   94  S.  W.   1067. 

33.  An  instruction  relating  to  the  gift  ot 
notes  using  the  word  "transfer"  held  not  to 
exclude    the    idea    of    delivery    (Crawford    V. 
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§  3.  Fraud,  undue  hifluence,  mistal-e,  and  incapacity."'' — A  gift  made  under 
undue  influence  is  voidable,^°  and  where  the  parties  stand  in  a  fiduciary  relation'"' 
and  the  dominant  party'*  is  the  donee,^^  the  law  will  presume  imdue  influence  and 
east  upon  the  donee  the  burden  of  showing  good  faith.*''  The  presumption  that  a 
gift  from  a  man  to  his  mistress  is  induced  by  undue  influence  is  one  of  fact  and 
not  of  law.*^  The  fact  that  a  decedent  in  disposing  of  his  property  by  way  of  gifts 
did  not  divide  it  equally  between  his  children  raises  no  presumption  of  undue  in- 
fluence.*" Equity  will  not  aid  a  donor  to  recover  a  gift  induced  by  illicit  intimacy 
between  the  parties.*"  Where  a  bill  to  set  aside  a  gift  intermingles  charges  of  actual 
and  of  constructive  fraud,  it  will  be  dismissed  upon  failure  of  proof  of  actual  fraud, 
tliough  relief  might  have  been  granted  for  constructive  fraud  if-  charged  separately.'* 

GOOD    "XVII^L." 

Good  will  is  the  favor  which  the  management  of  a  business  has  won  from  the 
public  and  the  probability  that  old  customers  will  continue  their  patronage.*"^  It 
is  a  species  of  property  Avhich  is  often  of  great  value  and  which  may  be  sold  and 
transferred.*^  The  good  will  dependent  upon  the  use  of  trade  names  is  property 
which  will  be  protected  from  infringement.*^  A  firm  name  is  not  necessarily  a  parf 
of  its  good  will.*^  It  cannot  be  in  a  business  such  as  banking  or  professional  part- 
nerships in  which  the  name  has  become  a  symbol  denoting  the  personal  integrity  and 
business  qualities  of  the  partners,^''  and  henee  it  cannot  be  made  the  subject  of  a 
compulsory  sale  as  a  part  of  the  good  will  at  the  termination  of  the  partnership  in 
the  absence  of  agTcement  as  to  the  disposition  to  be  made  of  it/^  though  in  such 


Hord  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  71, 
89  S.  W.  1097),  and  if  defendant  wished  a 
fuller  instruction  he  should  have  requested 
it   (Id.). 

34.  A  finding-  of  a  g-ift  of  a  deposit  by^ 
delivery  of  the  bank  book  is  not  inconsistent 
with  a  denial  in  the  answer  that  defendant 
claimed  by  virtue  of  a  written  order,  such 
order  in  the  book  being  merely  incidental. 
Meriden  Sav.  Bank  v.  McCormack  [Conn.] 
64    A.    338. 

35.  See  5  C.  L.  1589.  Being  governed 
largely  by  general  rules,  validity  of  assent 
is  more  'fully  treated  in  the  topics  Duress, 
7  C.  L.  1201;  Fraud  and  Undue  Influence,  7 
C.  Li.  1813:  Incompetency,  5  C.  L.  1775,  and 
Mistake    and    Accident.    6    C.    L.    678. 

30.  Evidence  held  in.suffloient  to  show  that 
gifts  to  an  old  servant  and  personal  attend- 
ant were  made  under  undue  influence.  Cole 
V.  Sweet.  112  App.  Div.  777,  98  N.  Y.  S.  625. 
Evidence  held  to  show  that  the  gifts  were 
pursuant  to  a  general  intention  to  distribute 
property  before  death,  and  were  not  affected 
with  undue  influence.  Meyer  v.  Arends,  126 
Wis.  603,  106  N.  W.  675.  In  an  action  to  set 
aside  a  gift  on  the  ground  of  undue  influence, 
the  donee's  general  disposition  for  exercising," 
Influence  is  inininterial,  the  question  being 
what  influence  was  exercised,  if  any.     Id. 

37.  A  domestic  making  deposits  and  pur- 
chases, collecting  interest,  disbursing  money, 
etc.,  for  her  mistress  under  explicit  direc- 
tion's and  immediate  supervision,  does  not 
occupy  a  fiduciary  relation.  Cole  v.  Sweet, 
112  App.  Div.  777,  98  N.  T.  S.  625.  Proof  that 
the  donor  had  been  the  housekeeper  of  the 
donee's  father  for  many  years,  and  had  the 
control  and  care  of  the  donee,  held  under  the 


factn  not  sufficient  to  show  such  a  confiden- 
tial relation  as  to  raise  a  presumption  of  un- 
due influence.  Meriden  Sav.  Bank  v.  McCor- 
mack   [Conn.]    64    A.    338. 

38.  As  between  parent  and  child  the  for- 
mer is  presumed  to  be  the  dominant  party. 
Henee  no  presumption  of  undue  influence  in 
a  gift  from  father  to  children.  McLeod  v- 
McLeod    [Ala.]    40    So.    414. 

39.  Where  the  donor  is  the  dominant 
party,  no  presumption  of  undue  influence  can 
arise.      McLeod   v.    McLeod    [Ala.]    40  So.    414. 

40.  Parent  attempting  to   set   aside  a  gift* 
to  child  has  the  burden  of  proving  undue  in- 
fluence.      McLeod    V.    McLeod     [Ala.]     40    So. 
414. 

41.  Piatt  V.  Elias  [N.  T.]  79  N.  E.  1. 
Hence  such  inference  is  to  be  considered  with 
the   other  facts   of  the  case.     Id. 

42.  Though  he  was  living  with  the  most 
favored  one.  Meyer  v.  Arends,  126  Wis.  605. 
106   N.    W.    675. 

43.  Piatt  V.  Elias  [N.  Y.]  79  N.  E.  1. 
Schuyler  v.  Stephens,  27  R.  I.  479, 
561. 

See   5  C.  L.   159 J. 
White   V.   Trowbridge    [Pa.]    64   A.    862. 

47.  Bradford  v.  Montgomery  Furniture 
Co.,   115  Tenn.   610,   92  S.  W.   1104. 

48.  Infringement  of  plaintiff's  right  to 
make  a  particular  kind  of  bread  and  use  a 
certain  name.  Fox  &  Co.  v.  Glynn.  191  Mass. 
344,  78  N.  E.  89.  See  Trade  Marks  and  Trade 
Names.   6  C.  L.  1713. 

40.  Read  v.  Mackay,  47  Misc.  435,  95  N.  Y. 
S.   935. 

50.  Would  tend  to  fraud  and  deceit.  Read 
v.  Mackay,   47  Misc.   435.   95  N.  Y.  S.  935. 

51.  Partner  could  not  obtain  order  of  sale 


44. 

63  A. 
45. 
46. 
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case  one  partner  may  enjoin  tlie  continued  use  of  the  name  by  the  others  after  the 
expiration  of  the  partnership.^'-  One  who  makes  an  unrestricted  transfer  of  the 
good  will  of  a  business,  together  with  the  right  to  use  the  firm  name,  will  be  enjoined 
from  enticing  away  the  employees  of  the  purchaser  and  customers  who  were  such  at 
the  time  of  the  trade  and  from  thereafter  using  the  firm  name,^^  but  an  agTeement 
on  the  part  of  a  vendor  of  the  good  will  not  to  resume  the  same  l)usiness.  while  adding 
greatly  to  its  value  wdion  sold,  is  no  part  of  the  good  will,  and  is  not  implied  from 
a  sale  of  it;^*  and  a  mere  transfer  by  one  partner  to  his  copartners  of  his  interest 
in  the  good  vnll  of  the  business  does  not  preclude  him  from  entering  into  a  similar 
business  in  the  same  town  in  competition  with  the  old  firm,  there  being  no  restric- 
tion in  the  dissolution  agreement.'^  In  a  judicial  sale  of  partnership  property  and 
good  will,  the  good  will  sold  is  only  the  probability  that  the  old  customers  will  re- 
sort to  the  old  place,^®  and  either  of  the  members  of  the  old  firm  stands  with  reference 
to  the  purchaser  as  though  the  partnership  had  never  existed.^^  A  sale  of  a  business 
and  good  will  carries  with  it,  as  an  incident  of  the  good  will,  covenants  on  the  part 
of  a  former  owner  with  the  seller  and  his  assigns'  not  to  engage  in  a  similar  business 
within  a  specified  time.^^  A  sale  of  the  contents  of  a  store  coupled  with  a  covenant 
not  to  engage  in  the  business  so  long  as  the  buyer  shall  continue  therein  is  a  sale 
of  the  business  and  of  the  good  will  of  the  business. "'^  An  assig-nment  for  the  bene- 
fit of  creditors  of  all  the  property  of  a  publishing  company,  except  that  exempt  by 
law  from  attachment  or  execution,  carries  the  good  will  of  the  business,"^  and  the  as- 
signee can  give  to  a  purchaser  of  the  property,  and  the  good  will  connected  with  it, 
the  right  to  use  the  company's  name  as  a  designation  of  publications  that  had  previ- 
ously borne  its  imprint,  and  to  advertise  as  the  company's  successor  in  the  business 
jjurchased."^^  A  partner  who  unlawfully  excludes  his  copartners  from  participation  in 
the  business  is  chargeable  with  the  value  of  the  good  will  in  a  suit  to  settle  the  part- 
nership.®^ A  contract  by  an  insurance  company  to  transfer  its  good  will  and  a  list 
of  its  policies,  which  recites  that  the  seller  is  about  to  wand  up  its  affairs,  is  not 
Ijroken  by  the  insolvency  of  the  seller  a  few  months  after  the  making  thereof.®"  In 
an  action  for  breach  of  a  contract  whereby  the  good  will  of  a  business  was  sold  to 
plaintiff  and  a  partner,  the  partner  is  not  a  necessary  party,  he  having  sold  his  in- 
terest to  plaintiff.®*  There  is  no  specific  rule  for  determining  the  value  of  a  good 
will,  but  each  case  must  be  considered  in  the  light  of  the  surrounding  facts,  the 
question  being  left  to  the  jury  on  proper  evidence.®" 

GovEuxoR,   see  latest  topical  index. 

of  name  of  banking  firm.      Read   v.   Mackay,  i      .IS.     American   Ice   Co.   v.   Meckel.    109   App. 
47  Misc.   4.35,   95   N.  T.  S.   935.  |  Div.   93,   95  N.  T.  S.  1060. 

52.     Regardless   of   pendency   of  action   for        59.     Sale    of   business   is  sale   of   good  will. 


determination  that  he  has  no  interest  in 
name.  Read  v.  Mackay,  47  Misc.  435.  95  N. 
Y.   S.    935; 

33.     Acker,    Merrall    &    Condit    Co.    v.    Mc- 


Shafer  v.  Sloan   [Cal.  App.]  85  P.  162. 

60.  Exception  applies  only  to  property 
expressly  exempted  by  statute.  Lothrop 
Pub.   Co.   V.   Lothrop.  Lee   &   Shepard  Co.,    191 


Gaw,   144   F.    864.  ,  Mass.    353.   77  N.  E.  841. 

54.     In   absence   of  agreement   vendor   may  j      ^1.     Lothrop    Pub.    Co.    v.    Lothrop,    Lee    & 
resume     his     former    business.       Bradford     v.  |  Shepard  Co.,   191   Mass.   353.   77  N.   E.   841. 


Montgomery  Furniture  Co.,  115  Tenn.  610,  92 
S.   W.  1104. 

53.     White   v.   Trowbridge    [Pa.]    64  A.   862. 

.56.  Griffith  v.  Kirley.  189  Mass.  522.  76  N. 
E.  201. 

37.  No  implied  covenant  not  to  solicit 
trade  from  former  customeis.  Griffith  v. 
Kirlfv.    1.S9   Mass.    522.   76   N.    E.    201. 


62.  Same  as  though  he  had  purchased  un- 
der order  of  court.  Griffith  v.  Kirley,  189 
Mass.  522,  76  N.  E.  201.  There  being  no 
evidence  on  which  the  court  could  pass  on 
the  value  of  the  good  will,  the  decree  must 
be  reversed,  though  the  court  found  the 
value  of  the  tangible  propert.v  and  the  good 
will  to  be  a  certain  amount.     Id. 
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Constitntion  of  Juries;  Qnallfications  of 
Jurors    (1SS4). 

Jury  Lists;  Snmmoning  and  Impaneling;  of 
Jury   (1SS4). 

Poweris  aud  Procedure    (18S5). 


Eflfect  of  Illegality  in  Constitution  or  Pro- 
ceedings  o£   Juries    (1SS6). 

Objections  and  W'aiver  Thereof;  Estopi>el 
to   Urge    (18SS). 

Secrecy  of  Deliberations   (1SS9). 


The  qualification  of  jurors  and  the  di'awing  of  general  jury  lists  are  more 
fully  treated  elsewhere.®^ 

Constitution  of  juries;  qualifications  of  jurors.^^ — Wliere  the  constitution  fixes 
the  number  of  jurors,  neither  the  jury  itself  nor  the  court  can  excuse  a  member  after 
the  jur}^  has  been  legally  organized,  but  the  power  of  the  court  is  limited  to  a  dis- 
charge of  the  entire  body.®^  Among  the  j^ersons  commonly  disqualified  are  those 
charged  with  any  crime  or  offense/"  public  oificers,^^  and  persons  who  have  not  paid 
their  taxes  for  the  preceding  year.'^^  In  some  states  only  freeholders  and  house- 
holders are  eligible. '^^  In  others  the  accused  may  object  to  anyone  summoned  on 
the  ground  tliat  he  is  a  witness  on  the  part  of  the  prosecution  and  has  been  sum- 
moned or  bound  in  a  recognizance  as  such.^*  The  fact  that  one  was  a  member  of 
Ihe  coroner's  jury  is  not  a  ground  for  challenge  in  Arkansas.'^^  "U-Tiere  the  accused 
is  a  negro  there  must  be  no  discrimination  against  members  of  his  race  in  the  selec- 
tion of  the  jury.''^ 

Juf^p  lists;  summoning  and  impaneling  of  jury.'''' — Statutes  prescribing  the 
time  and  manner,  of  selecting  jurors  are  usually  regarded  as  directory,'^^  and  a  sub- 
stantial compliance  therewith  is  sufficient/®  In  most  states  the  jury  is  required  to 
be  selected  by  chance  by  drawing  from  slips  containing  the  names  of  those  sum- 


63.  EspeciaUy  where  prior  to  insolvency 
buyer  had  obtained  all  the  benefits  whicli 
could  accrue  under  it.  Bowers  v.  Ocean  Ace. 
&  Guarantee  Corp.,  110  App.  Div.  691,  97  N. 
T.  S.  485. 

64.  Jenkins  v.   Eliot   [Mass.]    78   N.  E.  431. 

65.  Von  Au  V.  Mag-enheimer.  100  N.  T.  S. 
659.      See  Damages,  7  C.  L..   1029. 

66.  See  5   C.   L.   1591. 

67.  See  Jury.  6  C.  L.  316. 
€8.     See    5    C.    Lu    1591. 

69.  Action  of  court  in  excusing-  member 
held  a  nullity,  and  further  action  in  appoint- 
ing another  person  to  take  his  place  w^as 
invalid  and  latter  person  was  not  a  member. 
Ex  parte  Love  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.  65,   93  S.  W.  551. 

70.  Violation  of  municipal  ordinance  is 
not  a  "crime  or  offense"  within  meaning  of 
Acts  1898,  No.  135,  §  1,  p.  216,  and  does  not 
render  juror  incompetent.  State  v.  Calhoun 
[La.]  4i  So.  360.  Since  it  is  not  cognizable 
by  the  grand  jury.  State  v.  Bush  [La.]  41 
So.  793. 

71.  Pen.  Code  1895,  §  811,  declaring  thai- 
certain  county  officers  shall  be  incompetenf 
to  serve  during  their  respective  terms  of  of- 
fice, creates  a  disqualification  propter  de- 
fectum. Parris  v.  State,  125  Ga.  777,  54  S.  B. 
751. 

72.  Under  Code  N.  C.  §  1722,  even  before 
it  was  amended  by  Acts  1899,  p.  901,  c.  729, 
a  failure  to  pay  any  part  of  the  taxes  :is- 
sessed  against  a  person  for  the  preceding 
year  disqualified  him.  Breese  v.  U.  S.  [C- 
C.  A.]   143  F.   250. 

73.  Evidence  held  to  sustain  finding  that 
juror  -was  a  householder.  McCampbell  v. 
State  [Tenn.]  93  S.  W.  100. 


74.  Kirby's  Dig.  §  2220.  Sullins  v.  State 
[Ark.]  95  S.  \7.  159.  Fact  that  his  name  was 
indorsed  on  indictment  as  witness  for  stot'.- 
held  no  ground  for  challenge  where  it  did 
not  appear  that  he  had  been  summoned  or 
bound  in  a  recognizance  as  such  witness  at 
the  time  of  the  challenge.     Id. 

75.  Sullins  V.  State   [Ark.]   95  S.  W.  159. 

76.  Motion  to  quash  indictment  on 
ground  that  accused  was  a  negro  and  that 
man  he  -was  charged  with  murdering  -was  a 
■n'hite  man,  and  that  he  -was  discriminated 
against  in  that  there  were  no  names  of  ne- 
groes in  the  jury  box  from  which  grand  jury 
that  indicted  him  -was  drawn,  held  properly 
overruled  where  none  of  such  facts  were  prov- 
ed. State  V.  West,  116  La.  626,  40  So.  920.  Mere 
fact  that  all  of  the  names  drawn  out  of  the 
venire  box  -were  those  of  white  men  held 
not  to  show  discrimination,  in  absence  of 
showing  that  box  contained  no  names  of 
negroes.  Id.  Alfldavit  held  insiifiicient  to 
present  question  of  discrimination.  Smith 
V.    Com.    [Ky.l    91    S.   W.    742.      Evidence 

not  to  show  discrimination.  Thomas  v.  State 
[Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  535,  95  S. 
W.    1069. 

77.  See  5  C.  L.  1591.  See,  also,  Jury,  6  C. 
L.   316. 

78.  Fact  that  commissioners  assigned  to 
grand  jury,  as  their  names  -were  drawn, 
those  persons  whom  they  deemed  best  qual- 
ified instead  of  retiirning  the  persons  whose 
names  were  first  drawn  as  required  by  Cr. 
Code  1902,  §  39,  held  a  mere  irregularity. 
State  v.  Smalls,  73  S.  C.  516,  53  S.  E.  976. 

79.  Law  relating  to  drawing  and  selec- 
tion   of   jurors    need    not    be    followed    with 
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moned.®°  The  right  to  make  up  a  deficiency  in  the  number  of  jurors  caused  by  ex- 
cusing some  of  them,*^  to  excuse  the  foreman  and  to  appoint  another  in  his  place,^^ 
to  empanel  a  second  jury  at  the  same  term,^^  and  the  practice  in  such  cases,  is 
regulated  wholly  by  statute  and  varies  in  the  different  states.  In  certain  of  the 
courts  of  Alabama  a  grand  jury  may  be  summoned  for  each  term  if,  in  the  opinion 
of  th-e  court,  it  is  necessary.®*  In  that  state  it  is  sufficient  if  the  organization  of  the 
jury  is  incorporated  in  the  minutes  at  any  time  before  the  adjournment  of  the  term.*^ 
The  fact  that  a  jury  commissioner,  who  assisted  in  listing  and  drawing  a  jury  which 
returned  an  indictment  for  homicide,  was  related  to  the  person  alleged  to  have  been 
killed  by  the  accused  will  not  vitiate  the  indictment  unless  the  relationship  is  such 
as  to  lead  to  the  presumption  that  he  was  thereby  affected  in  such  a  manner  as  to 
impair  the  proper  discharge  of  his  duties.®^  In  the  absence  of  proof  to  the  con- 
trar}^  it  will  be  presumed  that  the  statute  was  followed. ^^ 

Poivers  and  procedure.^^ — It  is  generally  held  that  the  grand  jury  ma}'  act  upon 
information  received  by  them  from  the  examination  of  witnesses  without  a  formal 
indictment  or  other  charge  previously  laid  before  them.®^     In  some  states,  however. 


technical  and  literal  strictness.    State  v.  Dis- 
brow  [Iowa]   IOC  N.  W.  263. 

SO.  Jury  illegally  constituted  where  judge 
arranged  slips  containing  names  face  up  m 
hats,  so  that  he  could  read  names  before 
picking  them  up,  and  himself  drew  out  only 
names  of  such  persons  as  he  desired  tq  serve, 
in  contravention  of  Acts  1896,  p.  95,  c,  84,  § 
4,  requiring  names  to  be  placed  in  boxes  or 
hats  and  drawn  in  regular  order  by  some 
person  designated  by  the  judge.  Sheppard 
V.  State   [Miss.]   42   So.  544. 

81.  Court  held  to  have  complied  with 
Code  1896,  §  5023,  in  summoning  two  qual- 
ified persons  to  make  up  deficiency  where 
number  of  jurors  was  reduced  to  14.  Jacobs 
V.  State  [Ala.]  42  So.  70.  Where  number  of 
jurors  ■was  reduced  below  15  and  trial  court 
complied  with  Code  1896,  §  5023,  in  complet- 
ing the  grand  jury,  held  immaterial  that 
number  ■was  increased  to  over  15.  Walker 
V.    State    [Ala.]    41    So.    878. 

82.  Action  of  court  held  in  compliance 
with  Code  1896,  §  5022.  Jacobs  v.  State 
[Ala.]  42  So.  70. 

83.  When,  after  a  grand  jury  has  been 
regularly  and  properly  discharged,  an  ex- 
igency arises  requiring  a  further  service  of 
that  nature,  the  court  may  call  in  the  entire 
body  of  members  summoned  and  impanel  a 
new  jury,  instead  of  recalling  the  discharged 
panel,  notwithstanding  provision  of  Code,  § 
5240,  that  grand  jurors  shall  appear  on  sec- 
ond day  of  each  term  of  court,  and  from 
their  number  the  proper  number  shall  be 
drawn,  w^ho  shall  constitute  the  grand  jury 
for  that  term.  State  v.  Disbrow  [Iowa]  106 
N.  W.  263.  Such  practice  after  original  in- 
dictment had  been  set  aside  held  no  ground 
for  setting  aside  second  one,  it  being  a  sub- 
stantial compliance  •with  the  la'w.  Id.  Only 
authority  for  organizing  a  second  grand 
jury  at  the  same  term  of  court  is  that  con- 
ferred by.  Code  1896,  §  5000,  and  an  order 
making  provision  for  a  second  grand  jury  at 
an  adjourned  term  which  shows  that  it  ■was 
made  under  §  5001,  which  applies  solely  to 
special  terms,  is  unauthorized  and  indict- 
ments returned  by  such  jury  are  void.  Fry- 
er V.   State   [Ala.]    41   So.   172. 

84.  It   is    not   necessary    that   the    opinion 


I  of  the  judge  of  the' criminal  court  of  Jeffer- 
I  son  county  tliat  it  is  necessary  to  summon 
and  impanel  a  grand  jury  be  in  the  form  of 
a  written  order,  but  it  may  be  expressed  or- 
ally. Acts  1900-01,  p.  217,  §  10,  construed. 
Dix  V.  State  [Ala.]  41  So.  924.  Record  re- 
citing that  grand  jurors  Avere  dra^wn  accord- 
ing to  law,  and  that  court  organized  jury  at 
beginning  of  the  term  from  venire  turned 
into  court  by  sheriff,  held  to  show  that  opin- 
ion had  been  duly  expressed  and  communi- 
cated to  the  proper  officials,  and  that  jurors 
had  been  duly  drawn  and  summoned.     Id. 

85.  Act  1895,  p.  1227,  §  22,  does  not  apply 
to  general  orders,  but  merely  to  judgments 
and  decrees.  Jacobs  v.  State  [Ala.]  42  So. 
70. 

86.  This  fact  must  be  determined  hv  pre- 
siding judge  in  exercise  of  sound  dis^etion. 
State  V.  Perry,  73  S.  C.  199,  53  S.  E.  169. 
Held  error  for  circuit  judge  to  quash  in- 
dictment on  ground  that  parties  ■were  re- 
lated by  affinity  within  the  sixth  degree  and 
that  he  -was  therefore  without  power  to  ex- 
ercise his  discretion.     Id. 

87.  State  V.  West,  116  La.  626,  40  So.  920. 

88.  See  5  C.  L.  1592. 

89.  Examination  need  not  be  preceded  by 
presentment  or  indictment  formally  dra^wn 
up,  but  jury  may  proceed,  either  upon  their 
o^wn  knowledge  or  upon  the  examination  of 
witnesses,  to  inquire  for  themselves  whether 
a  crime  cognizable  by  the  court  has  been 
committed,  and  may  subsequently  embody 
the  result  of  tlieir  investigations  in  an  in- 
dictment. Hale  v:  Henkel,  201  U.  S.  43,  50 
Law.  Ed. . 

NOTE.  Inquisitorial  powei-;  In  America 
the  grand  jury,  in  all  cases,  are  practically 
in  the  position  of  the  English  grand  jury 
when  making  presentments  of  matters  that 
come  to  their  own  knowledge  (U.  S.  v.  Hill. 
1  Brock  [U.  S.]  156),  and  may.  as  in  Eng- 
land in  cases  of  presentment,  examine  wit- 
nesses as  to  the  crime  under  investigation. 
This  inquisitorial  power  was  recognized  in 
this  country  before  the  adoption  of  the  fifth 
amendment  (Addison's  Pa.  Rep.  App.  38), 
and  was  fully  supported  by  Mr.  Justice  Cat- 
son  in  the  investigation  in  1851  in  Tennessee 
of   the   Cuban   expedition    (Wharton   Crim.   P. 
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it  has  no  inquisitorial  powers  except  such  as  are  expressly  conferred  upon  it  by 
statute.""  In  the  absence  of  a  statutory  provision  to  the  contrary,  the  jury  may 
sit  and  deliberate  until  the  end  of  the  term  for  which  it  is  organized  unless  sooner 
discharged  by  the  court/^  and  the  court  may  recess  it  and  reconvene  it  at  any  time 
so  long  as  it  has  not  been  discharged  b}'  an  order  of  court  or  by  operation  of  law.'^- 
In  summoning  witnesses  it  is  generally  sufficient  to  apprise  them  of  the  names  of 
the  parties  with  respect  to  whom  they  will  be  called  to  testify  without  indicating 
the  nature  of  the  charge  against  them.^-''  In  the  absence  of  a  statute  to  the  contrary, 
the  jury  may  visit  the  scene  of  the  crime  without  tlie  permission  of  the  court  pro- 
vided it  is  within  their  territorial  jurisdiction."*  The  number  of  jurors  who  must 
concur  in  finding  an  indictment  is  fixed  by  statute."^ 

Effect  of  illegality  in  constitution  or  proceedings  of  juries.^''' — Indictments 
found  by  a  jury  composed  of  any  other  number  of  members  than  that  fixed  by  the 
constitution,''^  or  by  a  jury  constituted  in  any  other  manner  than  that  prescribed  by 
statute,"^  are  void.  Statutes  in  many  states,  however,  provide  that  no  objection 
can  be  taken  to  the  indictment  because  of  defects  relating  to  the  formation  of  the 
j'ury."^     In  some  states  it  is  expressly  provided  that  an  indictment  may  be  set  aside 


&  p.  §  337  note).  The  Federal  courts  have 
generally  adopted  this  view  (Charge  to 
Grand  Jury,  2  Sawy.  [U.  S.]  667;  U.  S.  v. 
Kimball,  117  F.  156;  U.  S.  v.  Terry,  39  F. 
"35.  and  dicta  of  Mr.  Justice  Brewer  in  Fris- 
bie  V.  U.  S..  157  U.  S.  IGO,  39  Law.  Ed.  657), 
and  the  contrary  view  in  U.  S.  v.  Kilpatrick, 
16  F.  765.  was  avowedly  based  on  the  state 
practice  in  North  Carolina.  In  the  states 
too.  the  weight  of  authority  supports  the 
decision   in  Hale  v.    Henkel.    201   U.    S.    43.   50 

Law.    Ed. .      Ward    v.    State,    2    Mo.    120; 

State  v.  Terry.  30  Mo.  368;  Commonwealth  v. 
Smyth,  11  Cush.  [Mass.]  473;  State  v.  Wol- 
cott,  21  Conn.  272;  State  v.  Magrath,  44  N.  J. 
Law,  227;  Blaney  v.  Maryland,  74  Md.  153. 
Some  state  courts,  however,  following  the 
English  practice,  still  require  a  specific 
charge.  In  re  Lester.  77  Ga.  143;  Lewis  v. 
The  Board,  74  N.  C.  194. — From  6  Columbia 
L.   R.    347. 

90.  If  offense  is  one  in  respect  to  which 
no  such  power  has  been  expressly  granted, 
investigation  must  be  confined  to  grand  ju- 
rors themselves  and  they  cannot  base  pre- 
sentment or  indictment  on  testimony  of  wit- 
nesses summoned  at  their  own  instance,  but 
only  on  their  own  personal  knowledge  or 
information.  State  v.  V^Mlson.  115  Tenn.  725. 
91  S.  V\^.  195.  Inquisitorial  power  granted  in" 
eases  of  gaming  and  tippling  does  not  ex- 
tend to  cases  of  perjury  consisting  in  the 
violation  of  the  preliminary  oath  required 
of  liquor  dealers  not  to  allow  gaming  on 
the  premises,  though  breach  of  sucli  oath  is 
made  perjury  by  Shannon's  Code  §  6781.  Id. 
Fact  that  §  6781  was  taken  from  Acts  1846 
c.  90.  wliich  gave  inquisitorial  powers  in  in- 
vestigating its  violation,  does  not  chang'- 
rule  in  view  of  fact  that  such  grant  of  pow- 
er was  omitted  from  Code  of  1S58.  Id.  Of- 
fense of  selling  liquor  without  a  license  is 
within  inquisitorial  powers.  McCampbell  v. 
State   [Tenn.]    93  S.  ^^^  100. 

91.  Jacobs  v.  State  [Ala.]  42  So.  70.  Where 
grand  jury  of  city  court  of  Talladega  ad- 
journed in  March  until  May  unless  sooner 
called,  held  that  proceedings  whereby  it  re- 
convened and  found  indictment  in  April  were 


valid.      Acts    1898,    p.    731 


1,    Acts    1S94-95, 


92.  Jacobs  V.  State  [Ala.]  42  So.  70.  Judge 
may  autliorize  jury  to  take  a  recess  for  a 
longer  period  tlian  tliat  prescribed  by  stat- 
ute. Ex  part-^  T  ^.•£^  ri-rx.  Cr.  App.]  16  Tex. 
Ct.  Rep.  65,  93  S.  W.  551. 

93.  Hale  v.  Henkel,  201  U.  S.  43,  50  Law. 
Ed. . 

94.  Scene  of  homicide,  w^here  it  was  with- 
in the  corporate  limits  of  the  parish  seat. 
State  V.  Johnson,  116  La.  855,  41  So.  117. 

9.">.  Lender  Wilson's  Rev.  &  Ann.  St.  1903, 
5  5349,  an  indictment  cannot  be  found  ex- 
cept by  the  concurrence  of  at  least  12  jurors. 
Robinson  v.  Territory,  16  Okl.  241.  85  P.  451. 
Since  under  Sliannon's  Code  §  7055,  12  jurors 
may  find  a  valid  indictment,  objection  that 
presentment  was  invalid  because  13  did  not 
sign  it  held  without  merit,  there  being  no 
objection  urged  to  any  member  returning 
the  presentment  or  to  the  thirteenth  mem- 
ber v.'ho  did  not  participate.  McCampbell  v. 
State    [Tenn.]    93   S.   W.    100. 

98.  See  6  C.  L.  1594.  See.  also.  Indictment 
and   Prosecution,  5  C.  L.   1790. 

97.  Ex  parte  Love  [Tex.  Cr.  App.]  16  Tex. 
Ct.  Rep.  65,  93  S.  W.  551.  Fact  tliat  court 
erroneously  excused  a  juror  and  appointed 
another  in  his  place  held  not  to  vitiate  in- 
dictment where  latter  person  was  after- 
wards discharged  and  took  no  part  in  the 
proceedings  and  was  not  present  during 
them.     Id. 

98.  Indictment  fovnd  by  second  grand 
jury  at  an  adjourned  term  held  void,  wliere 
order  making  provision  for  such  jury 
showed  that  it  was  made  under  Code  1896. 
§  5001.  whicli  applies  only  to  special  terms, 
instead  of  under  §  5000.  Fryer  v.  State 
[Ala.]  41  So.  172.  Where  slips  containing 
names  of  jurors  were  placed  in  hat  face  up 
pud  judge  looked  at  them  before  drawing 
tliero  out  and  selected  only  such  as  lie  df>- 
sired  to  serve.  Slieppari  v.  Slate  [Miss.] 
42   So.   544. 

99.  Lender  Code  1896,  §  5269,  only  suc!i 
objection  that  can  be  so  taken  advantage  of 
is    that   jurors    ■were    not    drawn    in    presence 
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•if  any  person  otlior  than  tlie  jurors  was  present  during  their  deliberations.'^  It 
lias  been  held  that  the  mere  fact  that  an  outside  attorney  assists  the  prosecuting  at- 
torney in  the  examination  of  witnesses  will  not  ha\-e  that  effect.-  Indictments  have 
been  held  not  to  be  invalidated  because  members  who  possess  the  requisite  qualifica- 
tions were  irregularly  drawn, ^  or  because  persons  exempt  from  service  served  as  mem- 
bers of  the  jury,*  or  because  the  case  was  presented  to  the  jury  by  an  assistant  prose- 
cuting attorne}'/  who  should  not  have  been  appointed  and  who  received  a  larger  salary 
than  that  allowed  by  law/  or  because  the  jury  received  hearsay  evidence/  or  per- 
mitted incompetent  witnesses  to  testify  before  it.^ 

The  court  cannot  go  behind  the  return  of  the  jury  and  inquire  into  the  suffi- 
ciency of  the  evidence  to  support  an  indictment. '^  So  too,  if  the  jury  had  any  legal 
evidence  before  it  to  authorize  a  bill,  the  nature,  character,  and  sufficiency  of  any 
otber  evidence  introduced  before  it  cannot  be  inquired  into  for  the  purpose  of  at- 
tacking the  validity  and  integrity  of  the  indictment.^"     But  the  court  has  inherent 


of  officers  desig-nated  by  law.  Shirley  v. 
State  [Ala.]  40  So.  269.  Failure  of  minute 
entry  to  shov/  that  foreman  was  appointed 
ns  required  by  Code  lS9fi.  §  5022.  and  ob- 
iection  that  number  of  jurors  was  reduced 
to  14.  and  §  5023  was  not  complied  with  in 
making  up  the  deficiency,  are  objections 
going  to  the  formation  of  the  jury,  and 
lience  are  not  grounds  for  quashing  the  in- 
dictment. Td.  Failure  of  jury  commission- 
ers to  take  oath  required  by  Code  1896,  § 
4977.  held  no  ground  for  quashing  indict- 
ment. Sims  V.  State  [Ala.]  41  So.  413.  In- 
dictment cannot  be  objected  to  on  ground 
that  jury  was  organized  illegally  and  with- 
out authority  of  law,  ard  that  no  order  ■was 
issued  by  judge  of  circuit  court  requiring 
clerk  to  issue  venire  for  grand  jury  as  re- 
quired   by    statute.      Bentley   v.    State    [Ala.] 

39  So.  649.  No  ground  for  quashing  indict- 
ment that  23  persons  were  drawn  to  serve  as 
grand  jurors  instead  of  21.  as  required  by 
Cr.  Code  1898.  §  4989.     Rogers  v.  State   [Ala.] 

40  So.  572.  Net  that  more  than  21  names 
-were  drawn.  Sanders  v.  State  [Ala.]  41  So. 
466.  Code  §  5321,  denying  to  a  defendant, 
who  has  been  held  to  an.^^\'er  befor'^  the 
impaneling  of  the  grand  jury  which  returns 
tlie  indictment  against  him,  the  right  to 
move  to  set  aside  the  indictment  on  the 
ground  that  the  jury  was  not  selected, 
drawn,  summoned,  or  sworn  as  prescribed  by 
la-u-,  does  not  violate  Const,  art.  1.  §  11.  pro- 
viding that  no  person  sliall  be  held  to  an- 
swer for  a  felony  except  on  indici.ment  by 
a  grand  jury,  and  amendment  of  1884,  pro- 
viding that  grand  jury  may  consist  of  any 
numl^er  of  members,  not  less  than  five  nor 
mere  than  15,  as  the  general  assembly  may 
provide,  at  least  so  as  to  render  invalid  an 
indictment  found  by  a  grand  jui-y  of  seven 
members  duly  constituted,  one  of  whom  was 
challenged  by  defendant  and  disqualified  for 
his  case,  where  five  members  joined  in  find- 
ing such  indictment  as  required  by  Code  § 
5274.      Busse    v.    Barr    [Iowa]    109   N.    W.    920. 

1.  Cr.  Code  Prac.  §  158.  sul>sec.  2,  does 
not  authorize  setting  aside  of  indictment 
because  of  fact  that  sworn  interpreter  was 
present  during  examination  of  witnesses 
■who  could  not  speak  Knglish.  wliere  he  was 
n^t  present  during  deliberations  of  jury. 
Fletclier  v.  Com.   [Ky.]   96  S.  W.  855. 

2.  Attorney  for  local  option  party,  where 


he  did  not  comment  on  evidence  and  was 
not  present  during  jury's  deliberations.  Mc- 
Elroy  V.  State  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.   424.  95  S.  W.  539. 

3.  State  V.  C'ambron   [S.  D.]  105  N.  W.  241. 

4.  Defendant  cannot  object  to  indictment 
because  names  of  persons  exempt  from  ser- 
vice because  of  having  previously  served 
within  a  year  were  placed  in  the  box  from 
which  the  names  of  the  grand  jurors  were 
drawn,  or  because  such  per.sons  served  as 
mem.bers  of  the  jury,  the  exemption  being 
personal  to  the  jurors.  State  v.  Hopkins,  115 
La.   786,  40  So.  166. 

5.  Because  case  was  presented  by  as- 
sistant U.  S.  attorney  who  took  oath  of  of- 
fice the  day  before  case  -was  taken  up  and 
resigned  a  few  days  thereafter.  Browne  v. 
U.  S.    [C.  C.  A.]    145  F.  1. 

6.  Whether  assistant  should  have  been 
appointed  in  view  of  fact  that  he  had  al- 
ready familiarized  himself  with  the  case, 
■v\'hether  his  salary  was  in  excess  of  appro- 
priation or  of  tlie  statutory  designation, 
and  whether  at  the  time  of  his  appointment 
he  was  counsel  for  persons  having  claims 
against  the  government,  held  immaterial  on 
motion  to  quasli  and  plea  in  abatement. 
Browne  v.  U.  S.    [C.  C.   A.]    145   F.   1. 

7.  Is  not  one  of  the  grounds  enumerated 
by  the  statute.  Robinson  v.  Territory,  16 
Okl.  241,  85  P.  451.  "Unison's  Rev.  &  Ann. 
St.  1903.  §  5399,  providing  for  setting  aside 
indictment  on  motion  "when  it  is  not  found" 
as  prescribed  by  the  statute,  means  when 
not  concurred  in  by  at  least  12  grand  jurors, 
and  has  no  reference  to  the  kind  or  char- 
acter of  the  evidence  received  by  the  jury. 
Id. 

8.  Not  because  accused  was  called  as  a 
witness,  notwitlistanding  provisions  of  Code 
§  5319.  that  indictment  may  be  set  aside 
when  any  person  other  than  the  jurors  was 
present  during  the  examination  of  the 
clTarge,  except  as  required  or  permitted  by 
law.  and  of  §  5484  that  defendants  in  crim- 
inal cases  cannot  be  called  as  witnesses  by 
the  state.  State  v.  Shepherd,  129  Iowa,  705, 
106  N.   W.   190. 

9.  In  re  Atwell,  140  F.  368:  State  v.  Shep- 
herd,   129    Iowa,    705,    106    N.   W.    190. 

10.  Accused  held  not  entitled  to  inspect 
the  transactions,  minutes,  and  records  of 
jury    on    ground    tliat    it    had    admitted    im- 
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power  to  set  aside  an  indictment  wlienever  it  appears  that  it  has  been  found  with- 
out eyidence  or  wholly  upon  illegal  or  incompetent  testimony',  or  where  it  is  based 
in  part  on  the  testimony  of  the  defendant  who  has  been  compelled  to  be  a  witness 
in  violation  of  his  constitutional  right.^^ 

Objections  and  waiver  thereof;  estoppel  to  urge.^^ — Fundamental  and  jurisdic- 
tional objections  may  be  availed  of  at  any  time,  even  after  conviction.^^  The  right 
to  a  jury  of  a  specified  number  of  members  may  be  waived  by  the  accused  even 
tliough  it  is  a  constitutional  one.**  > Errors  in  procedure  in  the  selection  of  the  jury 
are  waived  by  failure  to  object  to  the  submission  of  the  case  to  it  or  to  a  trial  on  the 
indictment  as  returned.*^  A  juror  disqualified  propter  defectum  must  be  chal- 
lenged by  the  accused  before  the  finding  of  the  indictment/®  unless  it  appears  that 
he  did  not  have  full  notice  or  opportunity  to  make  the  challenge  at  that  time.*^  So 
too,  it  is  generally  held  that,  if  the  accused  has  knowledge  of  the  fact  that  his  case  is 
to  be  investigated,  a  failure  to  challenge  the  array  is  a  waiver  of  the  objection  that 
the  race  to  which  he  belongs  has  been  discriminated  against  in  the  selection  of  the 
jury,**  though  there  is  some  conflict  of  authority  in  this  regard.*®  The  failure  of 
one  confined  in  jail  at  the  time  of  the  impaneling  of  the  jury  to  request  that  he  be 
brought  into  court  so  as  to  challenge  the  array  precludes  him  from  afterwards  mov- 
in^y  to  quash  the  indictment  on  the  ground  that  he  was  not  afforded  an  opportunity 
to  make  such  challenge.^"  In  some  states  the  impaneling  of  the  jury  is  made  con- 
clusive evidence  of  its  competency  and  qualifications.-*  In  others  it  is  expressly 
provided  that  irregularities  in  the  selection  of  the  jury  will  not  vitiate  the  verdict 
unless  prejudicial.^* 


material.  Irrelevant,  and  Illegal  evidence, 
there  being  no  pretense  that  there  was  not 
sufficient  legal  evidence  on  which  to  find 
indictment.  Gaines  v.  State  [Ala.]  41  So. 
865. 

11.  Notwithstanding-  mandatory  provi- 
sions of  Cr.  Code  §  313  that  a  motion  to  dis- 
miss can  be  made  only  on  grounds  enumer- 
ated therein.  People  v.  Steinhardt,  47  Misc. 
252.   93  N.  Y.  S.  1026. 

12.  See  5  C.  L.  1594.  See,  also,  Indict-, 
ment  and  Prosecution,  5  C.  L.  1790. 

13.  That  jury  was  composed  of  more  or 
less  than  constitutional  number  of  members. 
Ex  parte  Love  [Tex.  Cr.  App.]  16  Tex.  Ct. 
Rep.   65,   93  S.  W.  551. 

14.  Even  if  defendant  had  constitutional 
right  to  have  jury  composed  of  seven  mem- 
bers, held  that  he  waived  it  by  failure  to 
insist  upon  it  at  any  stage  of  the  proceed- 
ings between  the  submission  of  liis  case  to 
the  grand  jury  and  the  final  affirmance  of 
his  conviction  on  appeal.  Busse  v.  Barr 
[Iowa]    109  N.  W.  920. 

15.  Objection  that,  through  omission  to 
fill  vacancy  due  to  a  challenge  of  a  member 
by  defendant  as  prescribed  by  Code  §  6246 
as  amended  by  Acts  27th  Gen.  Assem.,  p. 
61,  c.  114,  §  2,  jury  was  composed  of  six 
instead  of  seven  members,  wliere  indictment 
is  concurred  in  by  at  least  five.  Busse  v. 
Barr  [Iowa]  109  N.  W.  920. 

16.  On  ground  that  juror,  who  Is  a  coun- 
tv  oflficer.  is  incompetent  under  Pen.  Code 
1893,  §  811.  Parris  v.  State,  125  Ga,  777,  54 
S.   E.  751. 

17.  Where  he  seeks  to  make  objection 
subsequently,  must  show  that  he  did  not 
have  such  opportunity.  Parris  v.  State,  125 
Ga.   777,    54    S.    E.    751.     Where   accused   has 


been  arrested  upon  a  warrant  charging  him 
with  an  offense,  and  has  been  committed 
to  await  the  action  of  the  grand  jury,  or 
lias  given  bond  for  his  appearance,  he  is 
apprised  of  fact  that  his  case  will  be  in- 
vestigated, and  hence  must  make  sucli  ob- 
jections before  indictment  is  returned 
against  him.     Id. 

18.  Plea  in  abatement  properly  stricken 
where  he  failed  to  object  to  jury.  Rivers  v. 
State  [Tenn.]  96  S.  W.  956.  Where  he  takes? 
no  steps  to  object  to  jury's  formation,  and 
between  finding  of  indictment  and  day  set 
for  trial  asks  that  a  special  panel  be  sum- 
moned for  his  trial,  he  cannot  subsequently 
raise  such  objection  by  motion  to  quash. 
Ransom   v.   State   [Tenn.]    96   S.   W.    953. 

19.  Failure  does  not  preclude  motion  to 
quash  indictment.  Thomas  v.  State  [Tex.  Cr 
App.]   16  Tex.  Ct.  Rep.   535.   95  S.  W.   1069. 

SO.  Thomas  v.  State  [Tex.  Cr.  App.J  16 
Tex.  Ct.   Rep.  535.   95  S.  W.  1069. 

31.  Error  in  drawing  jury  is  not  cured 
by  Ann.  Code  1892,  §  2375,  providing  that 
no  objection  shall  be  raised  to  jury  after  it 
is  impaneled,  where  objection  is  made  be- 
fore the  impaneling.  Sheppard  v.  State 
[Miss.]    42   So.    544. 

22.  Civ  C'^-ie  1902,  §  2947,  providing  that 
no  irregularity  of  any  writ  of  venire  facias, 
or  in  the  drawing,  summoning,  returning,  or 
empaneling  of  jurors  sliall  be  sufficient  to 
set  aside  the  verdict  unless  prejudicial,  or 
unless  objected  to  before  verdict,  applies  to 
grand  as  well  as  petit  jurors.  State  v. 
Smalls,  73  S.  C.  516,  53  S.  E.  976.  Fact  that 
instead  of  returning  as  grand  jurors  those 
members  whose  names  were  first  drawn  as 
required  by  Cr.  Code  1902,  §  39,  the  com- 
missioners   assigned    to    the    grand    jury    as 
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Objections  -vrliich  do  not  appear  of  record  can  be  arailed  of  only  by  motion  to 
quash/3  or  by  pleas  in  abatement/*  and  are  waived  by  going  to  trial  on  the  merits.^^ 
in  the  absence  of  a  stipulation  to  the  contrary.-^  Objections  which  appear  of  record 
are  ground  of  error.-'  A  motion  to  quash  must  be  made  before  arraignment  and 
plea-*  and  pleas  in  abatement  are  Tvaived  by  going  to  trial  on  the  merits  before  they 
are  passed  upon.'^  Pleas  in  abatement  setting  up  mere  irregularities  in  the  selec- 
tion of  jurors  should  be  drawn  with  the  greatest  accuracy  and  precision  and  must  be 
certain  to  every  intent.-^"  A  motion  in  arrest  of  judgment  cannot  be  entertained 
after  sentence.^^ 

Secrecy  of  deliberations.^- — The  obligation  of  secrecy  imposed  on  a  gxand  juror 
is  not  a  personal  privilege  which  may  be  waived  by  him,  but  an  obligation  which  pro- 
hibits a  disclosure/^  except  when  the  ends  of  justice  require  it,  in  which  case  it  can 
only  be  made  by  permission  of  and  under  the  direction  and  supervision  of  the  court."* 
The  obligation  is  not  removed  by  the  juror's  discharge,^^  and  his  disclosure  to 
counsel  for  a  person  indicted,  before  his  trial,  of  the  evidence  on  which  the  indict- 
ment is  based  is  a  contempt,  regardless  of  the  purpose  for  which  the  disclosure  is 
made.^®     The  testimony  of  grand  jurors  cannot  be  introduced  to  impeach  an  indict- 


their  names  \rere  drawn  those  persons  Tvhom 
they  regarded  as  best  qualified  for  grand 
jury  duties,  held  a  mere  irregularitj'-  and 
waived  when  first  objected  to  on  anpeal. 
State  V.   Smalls,   73  S.  C.  516.  53  S.  E.  976. 

_23.  Mclnerney  v.  U.  S.  [C.  C.  A.]  147  F.  183. 
Under  the  practice  in  the  Federal  courts  of 
North  Carolina  objections  dehors  the  rec- 
ord, such  as  that  jurors  were  disqualified 
because  of  nonpayment  of  taxes,  may  be 
made  by  motion  to  quash.  Breese  v.  U.  S. 
[C.  C.  A.]   143  F.  250. 

24.  IMust  be  presented  by  plea  in  abate- 
ment duly  verified  and  sustained  by  com- 
petent evidence.  That  negroes  were  ex- 
cluded from  grand  jury  on  account  of  their 
race.  Ransom  v.  State  [Tenn.]  96  S.  W. 
953. 

25.  Objection  that  grand  jurors  to  take 
the  place  of  those  exdused  were  brought  in 
from  the  bystanders  instead  of  being  sum- 
moned from  the  body  of  the  district.  Mc- 
lnerney V.  U.  S.  [C.  C.  A.]  147  F.  183.  Fact 
that  one  of  the  grand  jurors  concurring  in 
finding  indictment  was  incom.petent  to  serve 
is  "n'aived  unless  taken  advantage  of  by  plea 
in  abatement,  and  cannot  first  be  taken  ad- 
vantage of  on  motion  for  new  trial.  Colson 
V.  State  [Fla.]   40  So.  183. 

26.  Order  entered  by  consent  on  the  entry 
of  a  plea  of  not  guilty  reserving  to  defend- 
ant the  right  to  take  advantage  on  motion 
in  arrest  of  judgment,  or  for  a  new  trial  of 
all  matters  which  could  be  taken  advantage 
of  by  motion  to  quash  or  demurrer,  held  to 
give  him  right  to  make  objection  that  jurors 
■n-ere  disqualified  at  subsequent  term,  even 
after  his  trial  and  conviction.  Breese  v.  U. 
S.   [C.  C.  A.]   143  F.  250. 

27.  V\''aived  by  failure  to  assign  them  as 
error  on  suing  out  ■R-rit  of  error.  Mclnerney 
V.  U.  S.    [C.  C.  A.]   147  F.  183. 

28.  On  groi'nd  of  discrimination  against 
negro  in  selecting  grand  jury.  Smith  v. 
Com.  [Ky.]  91  S.  W.  742.  On  ground  of  in- 
competency of  a  juror.  State  v.  Bush  [La.] 
41   So.   793. 

29.  Before  the  action  of  the  court  is  in- 
voked upon  them.  McC'ampbell  v.  State 
[Tenn.]   93   S.   W.   100. 
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30.  Colson  v.  State  [Fla.]  40  So.  183. 
Plea  in  abatement  on  ground  that  a  certain 
person  was  sworn  and  charged  as  a  member 
of  the  jury,  while  record  showed  that  an- 
other person  not  qualified  as  a  member  par- 
ticipated in  the  deliberations,  held  fatally 
defective  in  failing  to  aver  that  the  pre- 
sentments were  found  on  the  information  of 
one  of  the  grand  jurors,  where  the  offense 
was  within  the  jury's  inquisitorial  powers, 
and  it  was  impliedly  conceded  that  there 
vrere  12  jurors,  the  necessary  presumption 
being  that  presentments  were  found  by  them, 
McCampbell  v.  State   [Tenn.]    93  S.  W.   100. 

31.  Mclnerney  v.  U.  S.  [C.  C.  A.]  147  F, 
183. 

32.  See   5   C.   IL,.   1595. 

33.  In  re  Atwell.   140   F.   368. 

34.  In  re  Atwell.  140  F.  368.  Fact  that 
court  quashed  the  indictment  held  not  to 
ju.-^tify  disclosure,  the  court  having  no  auth- 
ority to  go  behind  the  indictment  and  pass 
upon  the  sufficiency  of  the  evidence,  and 
its  action  not  having  been  based  on  that 
ground.  Id.  Secrecy  imposed  by  the  com- 
mon law  and  statutes  upon  the  proceedings 
will  not  prevent  the  public  or  an  indivirlual 
from  proving  by  members  of  jury,  in  a 
court  of  justice,  what  passed  before  it,  ■when, 
after  the  purpose  of  secrecy  has  been  ef- 
fected, such  disclosure  becomes  necessary 
for  the  furtherance  of  justice  or  for  the  pro- 
tection of  public  or  individual  rights.  State 
v.  Campbell  [Kan.]  85  P.  784.  Gen.  St.  1901. 
§  5525,  providing  that  no  grand  juror  shall 
disclose  any  evidence  given  before  the  grand 
jury  "except  when  laivfully  required  to  tes- 
tify as  a  witness  in  relation  thereto,"  is 
not  limited  by  §  5533,  permitting  such  evi- 
dence in  certain  cases,  and  the  enumeration 
of  tw^o  cases  in  the  latter  section  in  w^hich 
it  is  admissible  does  not  operate  to  exclude 
it  in  all  other  cases.     Id. 

S->.     In  re  Atwell.   140  F.  368. 

36.  In  re  Atwell.  140  F.  368.  Rev.  St.  J 
725  does  not  preclude  punishment.     Id. 

Xote:  Because  of  their  oath  of  secrecy, 
grand  jurors  are  incompetent  to  act  as  wit- 
nesses of  testimony  presented  before  them 
unless    the    court    decides    their    evidence    is 
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ment  found  b}'  tliem,'^  and  the  rnle  as  to  the  secrec}'  of  the  proceedings  is  generally 
applicable  to  the  prosecuting  attorne3\''^  Where  Avitnesses  cannot  speak  English 
and  the  jury  does  not  understand  their  tongue,  it  is  proper  to  permit  a  sworn  in- 
terpreter .to  remain  in  the  jury  room  while  they  are  testifying  for  the  purpose  of 
translating  their  testimony."" 

In  the  absence  of  a  statutory  provision  to  the  contrary,  the  court  has  no  au- 
thority to  appoint  a  stenographer  to  take  the  testimony  heard  before  the  jury.^" 
In  some  states  where  a  stenographer  is  provided  for,  the  court  has  no  authority  to 
permit  the  accused  to  inspect  the  minutes  of  the  testimony.*^  In  others  the  accused 
is  not  entitled  to  inspect  them  as  a  matter  of  right  but  as  a  matter  of  judicial  dis- 
cretion,*- and  a  motion  to  permit  him  to  do  so  will  only  be  entertained  for  the  pur- 
pose of  enabling  him  to  move  to  set  aside  the  indictment  upon  one  or  more  of  the 
grounds  permissible  by  law.*'  The  fact  that  the  charge  was  initiated  before  the 
grand  jury  without  a  preliminary  hearing  before  a  niagistrate  has  no  bearing  on  the 
question  whether  an  inspection  should  be  granted.**  The  minutes  of  the  evidence 
of  a  witness  cannot  be  used  either  directly  or  indirectly  to  impeach  him  at  the  trial.*-^ 

Grotxd  Rkxts,  see  latest  topical  index. 


nece.'ssary  on  the  ground  of  public  policy. 
Burdick  v.  Hunt,  43  Ind.  3S1,  389;  State  v. 
Broughton,  29  N.  C.  96.  45  Am.  Dec.  507. 
Therefore,  though  seemingly  the  only  case 
other  than  In  re  Atwell,  140  F.  368.  where  a 
grand  juror  Avas  punished  for  contempt,  in- 
volved a  revelation  made  during  the  jury's 
session  (In  re  Summerhayes,  70  F.  769),  it 
is  evident  the  court  has  the  power  to  en- 
force the  obligation  of  secrecy  after  the 
jury's  discharge.  And  the  reason  for  such 
enforcement,  the  weakening  of  the  prosecu- 
tion's ease  (Crocker  v.  State,  19  Tenn.  127: 
1  Chitty  Crim.  Law  317),  applies  eqiJally  to 
revelations  before  and  after  discliarge. — 
From    6   Columbia  K   R.   366. 

37.  As  to  whether  prosecuting  attorney 
was  present  and  advised  as  to  the  action  to 
be  taken,  and  as  to  who  else  was  present. 
State  V.  Hopkins,   115  La.    786,   40   So.   166. 

38.  Refusal  to  allow  him  to  testify  as  to 
whether  he  was  present  and  advised  as  to 
action  to  be  taken  d\iring  investigation  of 
charge  against  defendant,  and  as  to  who 
else  was  present,  held  proper.  State  v.  Hop- 
kins, 115  La.  786.   40  So.   166. 

30.  Where  prosecuting  witness  cannot 
speak  English,  and  interpreter  does  not  re- 
main during  deliberation."..  Fletcher  v.  Com. 
[Ky.]  96  S.  W.  855.  Notwithstanding  Cr. 
Code  Pr.  §  110,  providing  that  no  person  but 
pro,secuting  attorney  and  witness  under  ex- 
amination shall  be  present.  Lyon  v.  Com. 
[Ky.]    96  S.  W.   8.57. 

40.  Cr.  Code  Pr.  §  110,  providing  that  no 
pers^on  except  the  attorney  for  the  common- 
w^ealth  and  the  w^itness  under  examination 
shall  be  present  while  the  jury  are  examin- 
ing a  charge,  and  no  person  whatever  while 
they  are  deliberating  or  votins?-.  is  perempt- 
ory. Commonwealth 'v.  Berry  [Ky.]  92  S.  W. 
936.  Mandamus  will  lie  to  compel  court  to 
set  aside  order  appointing  stenographer.     Id. 

41.  The  court  of  common  pleas  is  without 
power  to  entertain  a  motion  by  the 
defendant  in  a  criminal  prosecution  to 
inspect  the  minutes  of  the  grand  jury 
or  a  transcript  made  by  the  official  stenog- 


rapher of  the  testimony  taken  before  the 
grand  jury;  nor  is  tliere  any  discretion  in 
tlie  court  to  permit  a  disclosure  of  the  pro- 
ceedings before  the  grand  jury  except  iri 
the  actual  trial  of  the  case,  where  the  testi- 
mony of  a  witness  is  a  matter  of  i.ssue  in 
determining  the  facts  which  are  to  be 
weighed  bv  the  jury.  State  v.  Haugh,  4  Ohio 
N.   P.    (N.   S.)    79. 

43.  Laws  1885,  p,  600,  c.  348.  People  v. 
Steinhardt,    47   Misc.   252.    93   N.   Y.   S.    lo2C. 

43.  Peoj^le  v.  Steinhardt.  47  Misc.  252.  93 
N.  Y.  S.  1026.  Motion  to  inspect  minutes  or. 
ground  tliat  certain  persons  were  present  in 
violation  of  Cr.  Code  §  313.  their  names  not 
appearing  on  the  Indictment  as  witnesses, 
held  without  merit,  there  being  notliing 
further  to  show  tliat  they  were  not  present 
as  witnesses  and  tlie  remedy  for  failure  to 
indorse  names  on  indictment  being  by  appli- 
cation to  have  names  furnished,  under  §  217. 
Id.  Is  not  entitled  to  such  an  inspection  in 
order  to  enable  him  to  prepare  for  trial 
(Id.),  or  because  he  is  ignorant  of  the  testi- 
mony upon  which  the  jury  acted  and  be- 
lieves that  it  is  insufficient  in  law  (Id.).  I.= 
entitled  to  an  inspection  of  so  much  ol"  the 
testimony  as  will  enable  hirn  to  move  to 
set  aside  the  indictn^ent  on  the  ground 
that  he  was  compelled  to  be  a  witnes.= 
.igainst  himself.  Of  his  own  testimony  and 
that  of  the  stenographer  of  a  previous  grand 
jury  before  which  he  testified.     Id. 

44.  People   v.    Steinhardt,    47    Misc.    252.    93 
I  N.   Y.    S.    1026. 

I       -l."5.     On  cross-examination   of  a  witness  foi 
I  defendant,    who    had    testified    before    grand 
jury    but    whose    name   was    not    indorsed    on 
\  the     indictment    .ird     whose     testimony    was 
j  not    returned    therewith,    permitting    county 
j  attorney    to     read     from     t^'pewritten     docu- 
I  ment   and   to    ask   witness   if   he  did    not   tes- 
I  tify     in     ac-rordance     with     such     statement 
when  before  the  grand  jury,  and  to  ask  wit- 
ness to  read  document  and  to  state  whethei 
he  had  so  testified,   and  refusal  to  allow  de- 
fendant's attorney  to  inspect  such  document 
held  not   prejudicial   error,   where   there   was 
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§   1. 

S  2. 
(1S91». 

§  3. 
(1S93). 


What   Constitutes    (1S!)1). 

Forms  and  Requisites  of  the  Contract 


Operation     and     Effect     of     Guaranty 


§  4.      nights   and    Renie«1ies   Between   Guar- 
antor and  Principal  Delitor  (1S!»."»). 
§   5.      Actions   on   Guaranty   <1S95). 


§  1.  ^\lrat  const  it  utes.*'^ — A  guaranty  is  a  collateral  promise  to  answer  for  tlio 
debt  of  another."*"  Whether  certain  facts  make  an  obligation  an  original  or  a 
rollateral  undertaking  is  a  question  of  law,***  One  who  conveys  land  bv  warranty 
deed  may  subsequently  guaranty  the  payment  of  taxes  primarily  the  obligation  of 
ills  grantor.*^ 

§  2.  Fo7-m  and  requisites  of  the  contract.^^ — ^A  mere  proposal  to  guaranty 
must  be  acceptedy°^  and  before  acceptance  may  be  recalled,"-  but  a  guaranty  l>eing 
absolute  no  notice  is  necessary  of  any  acceptance  or  of  advances  under  it."     There 


no  attempt  to  use  document  as  evidence  and 
its  character  did  not  appear.  State  v.  Wood- 
ard   [Iowa]    108  N.  W.   753. 

46.  See   5   C.   L.    1596. 

47.  See  5  C.  L.  1596.  Where  a  bank  pur- 
chased stock  for  a  trust  compan.y  never 
debiting  it  on  the  bank  books,  but  taking 
for  the  amounts  expended  tlie  notes  of  em- 
ployees of  the  company  guaranteed  by  the 
company,  the  company  was  liable  only  as 
guarantor.  Maryland  Trust  Co.  v.  National 
Mechanics'  Bank,  102  Md.  608,  63  A.  70.  An 
indorsement  by  one  corporation  of  the  notes 
of  another  corporation  in  which  the  first 
named  corporation  owns  all  the  stock  is  a 
guaranty  based  on  a  valuable  consideration 
and  is  not  void  as  an  accommodation  in- 
dorsement. In  re  New  York  Car  Wheel 
Works,  141  P.  430.  In  action  on  alleged 
contract  under  which  plaintiff  claimed  to 
have  delivered  bonds  to  defendant  for  rein- 
vestment urder  a  guaranty  to  make  good 
any  resulting-  loss,  evidence  held  insufficient 
to  establish  guaranty.  Linden  v.  Thieriot, 
101  N.  Y.  S.  5C8.  A  mere  receipt  for  interest 
on  a  mortgage  signed  by  defendant  and  re- 
citing that  the  money  was  received  from  one 
K.  with  the  understanding  that  he  guaran- 
teed the  payment  of  tlie  mortgage,  unex- 
plained, was  unintelligible,  and  did  not  show 
a  guaranty  by  defendant.  Commonwealth 
Bank  of  Baltimore  v.  Kirkland,  102  Md.  662, 
62    A.    799. 

48.  Where  defendant  agreed  to  see  that 
the  account  of  a  third  person  was  paid  and 
plaintiff  with  his  consent  charged  it  to  him 
and  extended  no  credit  to  the  third  person, 
tlie  undertaking  was  not  collateral  and  de- 
fendant oould  not  plead  failure  of  consider- 
ation for  a  note  subsequently  executed. 
Gates  V.  Morton  Hardware  Co.  [Ala.]  40  S6. 
509. 

49.  Where  vipon  discovery  of  tax  lien 
plaintiff  took  security  from  his  grantor's 
grantoi  and  about  the  same  time  defendant, 
the  grantor,  gave  instrument  reciting  that 
"in  any  event  \ve  guarantee  the  payinent  of 
said  taxes"  and  plaintiff  "shall  suffer  no 
loss,"  and  plaintiff  did  not  realize  on  secur- 
ity given  liim  by  defendant's  grantor.  Big- 
low  V.    Stearns.    137   Mich.   26.    100   N.   W.    125. 

50.  Sea  5  C.  L.   1597. 

.51.  American  Exch.  Nat.  Bank  v.  Seav- 
erns,    121    111.    App.    480.     Must    be    accepted 


and  acted  upon.  Ii-ving  Nat.  Bank  v.  Ellis 
[N.  J.  Law]  64  A.  1071.  If  the  guaranty  is 
signed  by  the  guarantor  without  any  pre- 
vious request  of  the  other  party  and  in  hi.s 
absence,  for  no  consideration  moving  be- 
tween them  except  future  advances  to  be 
made  to  the  principal  debtor,  the  guaranty 
is  in  legal  effect  an  offer  or  proposal  on 
the  part  of  the  guarantor  needing  an  accept- 
ance by  the  other  party  to  complete  the 
contract.  William  Deering  &  Co.  v.  Mortell 
[S.  D.]  110  N.  W.  86.  Guaranty  of  machinery 
agency  contract  signed  by  guarantors  with- 
out plaintiff's  knowledge  and  without  con- 
sideration from  him  held  not  absolute  but 
a  mere  offer  of  guaranty  not  binding  with- 
out acceptance.  Id.  Guarantors  not  estopped 
to  deny  obligation  because  after  principal's 
liability  had  been  ascertained  he  delivered 
certain  notes  to  them  as  security  in  case 
plaintiff  should  seek  to  hold  them  liable, 
which  notes  were  later  returned.  Id. 
Wliere  an  instrument  of  guaranty  executed 
by  defendant  and  others  as  officers  of  a  cor- 
poration was  rejected  by  plaintiff  and  an 
individual  guaranty  substituted  to  whicii 
defendant  was  not  a  party  and  on  the  faith 
of  which  alone  goods  were  shipped,  defend- 
ant was  not  liable  though  the  instrument 
he  signed  was  never  returned  to  him. 
Bridgeport  Malleable  Iron  Co.  v.  Iowa  Cut- 
lery Works    [Iowa]    107   N.  W.   937. 

.52.      Kamber  v.   Rosen.  98  N.  Y.  S.  839. 

53.  The  true  test  for  determining  wheth- 
er an  instrument  is  an  absolute  guaranty  or 
a  mere  offer  of  guaranty  is  mutual  assent. 
William  Deering  &  Co.  v.  Mortell  [S.  D.3 
110  N.  W.  86.  Held  absolute.  American 
Exch.  Nat.  Bank  v.  Seaverns,  121  111.  App. 
480.  In  answer  to  plaintiff's  inquiry  as  to 
defendant's  willingness  to  guaranty  pay- 
ment 'for  goods  sold  to  a  third  person,  de- 
fendant replied  that  he  would  do  so  provided 
the  purchaser  was  given  a  30-day  credit  and 
the  right  to  make  e-\ery  second  payment  by 
a  90  day  note  to  be  indorsed  by  defendant. 
The  purchaser  never  asked  to  be  allowed  to 
give  the  note.  Plaintiff  sold  goods  in  reli- 
ance on  the  reply.  Held  there  was  prima 
facie  a  meeting  of  the  minds.  Druckcr  v. 
Heyl-Dia,  101  N.  Y.  S.  796.  Where  a  guar- 
anty was  demanded  and  received  as  a  con- 
dition to  withholding  judicial  proceeding-:* 
and   the  proceedings  were   -withheld,   fio   fur- 
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must  also  be  a  legaP*  and  suffic-ient  consideration.^^  A  guaranty  being  executed  under 
misapprehension  as  to  the  amount  secured,  it  is  binding  only  up  to  the  amount  as  to 
which  there  was  no  error,^"  and  it  is  immaterial  that  the  mistake  was  not  induced 
by  the  creditor."  In  such  case,  however,  the  person  committing  the  error  must 
stand  good  for  all  losses  resulting  therefrom.^^  The  statute  of  frauds  requires  con- 
tracts of  guaranty  to  be  in  writing.^^  The  law  of  the  place  at  which  it  is  accepted 
and  acted  upon  controls  as  to  the  validity  of  the  instrument  unless  •  otherwise  de- 
clared in  the  writing  itself.®" 

§  3.     Operation  and  effect  of  guaranty. '^'^ 

Interpretation  in  general.'^^— The  liability  of  the  guarantor  is  not  to  be  ex- 
tended beyond  the  terms  of  his  contract,*'^  but  the  instrument  should  be  given  effect 
according  to  the  apparent  intention  of  the  parties  as  gathered  from  its  context  and 
the  circumstances  attending  its  execution.*^*     This  is  especially  ^  where  the  pro- 


ther  acceptance  was  necessary.  Newman  v. 
Scarborough,  115  La.  860,  40  So.  248.  In- 
strument stating  "Please  let  bearer  have 
whatever  he  wants  at  any  time  and  I  will 
see  that  the  same  is  paid  for"  held  binding 
guaranty  when  accepted  rendering  guaran- 
tor liable  without  notice  of  acceptance. 
S,tewart  v.  Knight  &  Jillson  Co.  [Ind.]  76  N. 
E.  743. 

M.  Guaranty  of  sons'  debts  In  consider- 
ation of  suppression  of  criminal  prosecu- 
tion of  son.s  held  void,  and  the  fact  that  a 
legal  consideration  also  entered  into  the 
guaranty  did  not  validate  it.  Beal-Doyle 
Dry  Groods  Co.  v.  Barton   [Ark.]   97  S.  W.  58. 

55.  Words  "for  value  received"  are  prima 
facie  evidence  of  consideration  to  support 
guaranty  of  payment  of  note.  White  v. 
v;''estern  State  Bank.  119  111.  App.  S54.  Ma- 
chinery agent's  guaranty  of  a  note  under 
contract  of  agency  whereby  plaintiff  could 
demand  of  defendant  either  cash  or  other 
notes  held  supported  by  a  sufficient  consid- 
eration. Warder,  Bushnell  &  Glessner  Co.  v. 
Johnson,  114  Mo.  App.  571,  90  S.  W.  392. 
Where  a  note  is  given  in  renewal  of  an- 
other on  which  defendant  is  guarantor  and 
the  renewal  note  is  not  accepted  until  de- 
fendant guarantees  the  same,  it  is  immate- 
rial that  the  execution  of  the  note  precedes 
the  execution  of  the  guaranty.  White  v. 
Western  State  Bank,  119  111.  App.  354.  The 
guaranty  of  payment  of  a  pji,st  indebtedness 
without  a  consideration  passing  to  the  guar- 
antor is  unenforceable.  Whitehead  v.  Amer- 
ican Lamp  &  Brass  Co.    [N.  J.  Bq.]   62  A.  554. 

56.  Where  guarantor  signed  under  belief 
that  obligation  of  $11,000  was  only  $1,100, 
she  was  liable  only  to  extent  of  $1,100,  but 
was  not  relieved  altogether.  Newman  v. 
Scarborough,  115  La.  860,  40  So.  248. 

.57,    58.     Newman    v.    Scarborough,    115    La. 
860.    40  So.   248. 
■     5i^.     See  Frauds,  Statute  of,  7  C.  L.  1813. 

®f>.  Irving  Nat.  Bank  v.  Kllis  fN.  J.  Law] 
64  A.  1071.  Agreement  ready  for  defendant's 
signature  drawn  in  Now  York  and  signed 
and  mailed  by  defendant  in  New  Jersey  not 
complete  till  accepted  and  acted  upon  in 
New  York  and  hence  valid  under  the  New 
York   law.      Id. 

61,  62.     See  5  C.  L.  1598. 

63.  Manatee  County  State  Bank  v.  T\''eath- 
•erlv  [Ala.]  39  So.  988;  Stewart  v.  Knight 
&  jillson  Co.  [Ind.]  76  N.  B.  743.  Where  de^- 
fendant's    guaranty   was    to    pay    for    certain 


carloads  of  oranges  if  the  principals  did  not, 
providing  each  bill  of  lading  was  accom- 
panied by  a  certificate  that  the  oranges  were 
sound  and  shipped  according  to  signed  con- 
tract between  M.  &  S.  and  W.  &  M.,  guar- 
antor held  not  liable  where  certificates 
failed  to  afl^rm  that  the  oranges  were 
shipped  according  to  the  signed  contract  be- 
tween M.  &  S.  and  W.  &  M."  Manatee 
County  State  Bank  v.  Weatherly  [Ala.]  39 
So.  988.  A  guaranty  of  payment  of  all 
moneys'  to  become  due  from  a  merchant  for 
merchandise  does  not  cover  the  liability  of  a 
firm  of  which  he  subsequentlj'  becomes  a 
member.  Coan  v.  Partridge,  98  N.  Y.  S.  57J. 
Letter  of  guaranty  dated  in  August,  1903. 
and  reciting  that  guarantor  would  gviaranty 
"future  purchases  during  this  year"  should 
be  construed  as  limited  to  the  remainder  of 
the  year  1903i  Whitehead  v.  American 
Lamp  &  Brass  Co.  [N.  J.  Eq.]  62  A.  554.  A 
guaranty  of  payment  for  material  "not  to 
exceed  in  the  aggregate  $13,000"  held  to 
guaranty  that  $13,000  worth  of  material 
should  be  paid  for,  and  not  to  mean  that 
the  guarantor  vi'^oiild  stand  good  for  any 
default  of  the  principal  up  to  $13,000.  Amer- 
ican Bridge  Co.  v.  Colonial  Trust  Co.  [Pa.] 
64  A.  532.  Contract  reciting  the  sale  by 
defendant  and  another  to  plaintiff  of  their 
two-thirds  interest  in  the  stock  of  a  certain 
corporation,  and  whereby  defendant  guaran- 
teed the  collection  of  certain  notes  and  ac- 
counts considered,  and  held,  defendant  was 
liable  thereon  only  to  the  extent  of  the 
value  of  <-he  assets  up  to  the  amount  of  the 
corporate  indebtedness.  Miller  v.  Sloan 
[Ark.l  95  S.  W.  994.  The  fact  that  the  third 
stockholder  credited  himself  on  the  books  of 
the  concern  with  amounts  realized  from  the 
collection  of  notes  and  accounts,  as  undi- 
vided profits,  instead  of  applying  them  to 
the  corporate  debts,  did  not  extend  defend- 
ant's liability.  Id.  The  fact  that  after  the 
sale  of  the  undivided  profits  to  the  third 
stockholder  defendant  told  plaintiff  that  the 
matter  of  pa3^ment  of  profits  was  between 
plaintiff  and  the  third  stockholder  did  nox 
extend  defendant's  guaranty.  Id.  Should  be 
neither  limited  nor  extended  by  implierition 
beyond  the  terms  of  his  contract.  Bogardus 
V.  Phoenix  Mfg.  Co.,  120  111.  App.  46:  Dela- 
ware County  Nat.  Bank  v.  King,  47  IMisc. 
447,   95  N.   Y.   S.   954. 

frl.     Rundle  v.  Scully   [Mi^h.]    13  Det.- Leg. 
N.  141,  107  N.  W.  694;  Bos.worth  v.  Pearce.  28 
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curement  of  credit  is  tlie  nhjoct  of  the  guaranty,  and  the  character  of  the  obli.^ation 
as  limited  or  continuing  is  not  declared  by  its  terms. «^  In  such  case,  if  upon  the 
whole  evidence  the  instrument  is  still  ambiguous,  it  should  be  interpreted  most 
strongly  against  the  guarantor,  especially  where  drawn  by  him.^^ 

Fixing  default  and  Jiahiliiy  of  the  guarantor.^'' — Where  the  guaranty  is  one  of 
collection,  it  is  the  duty  of  the  guarantee  to  use  due  diligence  to  recover  from  the 
principal  before  the  guarantor  can  be  held  liable,"^  and  ihe  insolvency  of  the  princi- 
pal is  not  an  excuse  for  failure  to  do  so.*^^  A  guaranty  against  loss  is  equivalent 
to  a  mere  guaranty  of  collection  and  not  of  payment,  and  imposes  upon  the  guar- 
antee the  obligation  to  demonstrate  the  loss  by  legal  proceedings,'^"  and  if  collateral 
is  held  to  seek  his  remedy  against  it  before  having  recourse  to  the  guarantor.'^^  In 
the  case  of  an  absolute  guaranty  of  payment,  however,^^  there  is  a  breach  if  pay- 


Ky.  L.  R.  1160,  92  S.  W.  277.  According  to 
intention  as  obtained  from  context.  Dela- 
ware County  Nat.  Bank  v.  King-,  47  Misc. 
447,  95  N.  T.  S.  954.  "Where  a  contract  by 
which  an  investment  company  guaranteed 
the  repayment  by  it  of  a  sum  of  money  was 
signed  by  parties  not  mentioned  in  the  body 
of  the  instrument,  but  who  subsequently 
made  a  contract  stating  that  they  had  signed 
the  first  contract  as  guarantors  of  the  in- 
vestment company,  they  were  bound  as 
guarantors.  Bosworth  v.  Pearce,  28  Ky.  L. 
R.  1160,  92  S.  W.  277.  A  contract  guaranty- 
ing payment  for  a  heating  plant  provided 
that  the  company  furnishing  the  plant 
should  not  be  responsible  except  as  to  the 
rated  capacity  of  the  boiler.  Held  the  words 
"rated  capacity"  referred  not  to  the  efficiency 
of  the  boiler  to  warm  the  house  but  merely 
to  its  theoretical  capacity  according  to  the 
customary  way  of  rating  such  articles  by 
dealers.  United  States  Heater  Co.  v.  Jenss 
rwis.]  107  N.  "W.  293.  Burden  was  on  de- 
fendant guarantor  to  show  that  the  boiler 
was  not  in  fact  rated.  Id.  Evidence  suf- 
ficient to  sustain  direction  of  verdict  for 
plaintiff.  Id.  A  certain  underwriting  agree- 
ment between  a  construction  company,  a, 
trust  company,  and  underwriters,  construed 
and  held  the  underwriters  were  responsible 
under  their  guaranty  for  their  pro  rata 
share  of  loans  to  be  made  by  the  trust  com- 
pany to  the  construction  company,  though 
the  latter  had  not  carried  out  certain  re- 
citals in  the  agreement  as  to  its  purposes 
and  intentions.  Knickerbocker  Trust  Co.  v. 
Garden,  99  N.  Y.  S.  620.  A  certain  amount  of 
bonds  therein  referred  to  held  to  relate  to 
the  balance  of  the  amount  authorized  to  be 
issued,  and  not  to  what  was  left  after  a 
specific  appropriation  of  the  other  bonds  to 
meet  a  certain  mortgage.  Id.  Where  de- 
fendant wrote  "I.  as  an  ofiicer  in  said  com- 
pany, guaranty  hereby  to  personally  hold 
you  harmless  fgr  any  losses,"  etc.,  the  guar- 
anty was  that  defendant  would  personally 
hold  plaintiffs  harmless,  not  that  he  -would 
hold  them  personallv  harmless.  Nachod  v. 
Hindley.  101  N.  T.  S.  840.  Defendant  guar- 
anteed that  if  certain  bonds  "were  not  paid 
;it  maturity"  and  the  trust  deed  to  secure 
them  was  foreclosed  he  would  bid  a  certain 
amount  at  the  sale.  The  trust  deed  pro- 
vided that  upon  default  in  payment  of  in- 
terest both  principal  and  interest  could  be 
declared  due.  Held  the  -word  "maturity" 
was  the  maturity  as  fixed  by  the  trust  deed, 


and  not  the  date  of  maturity  of  the  bonds. 
Binz  V.  Hyatt  [Mo.]  98  S.  W.  637.  Where  a 
guaranty  makes  special  reference  to  a  prop- 
osition between  the  parties  to  the  original 
transaction,  the  two  agreements  will  be 
construed  together.  Bogardus  v.  Phoenix 
Mfg.  Co.,  120  111.  App.  46.  Where  on  the  sale 
of  a  business  to  plaintiff  defendant  guaran- 
teed to  protect  plaintiff  against  all  obliga- 
tions not  stated  in  the  schedules  attached  to 
the  inventory,  defendant  was  liable  for  the 
services  of  a  chemist  performed  for  the  cor- 
poration before  the  transfer  and  not  sho-wn 
in  the  schedules.  American  Fruit  Product 
Co.  V.  Ward,  99  N.  Y.  S.   717. 

O.'.  Bridgeport  Malleable  Iron  Co.  v.  Iowa 
Cutlery  Works  [Iowa]  107  N.  W.  937.  Guar- 
anty by  which  defendants  guaranteed  to 
plaintiff  "the  sum  of  .$100,  the  amount  which 
they  will  sell,"  to  a  certain  companj'.  held 
not  continuing  but  to  cover  only  the  first 
purchase  of  $100  worth  of  goods.  Lamport 
V.  Greenburg,  48  Misc.  513.  96  N.  Y.  S.  143. 
Where  plaintiff  gave  a  mortgage  to  secure 
the  payment  of  $1,000  according  to  an  agree- 
ment by  which  coal  was  to  be  furnished  by 
defendant  to  plaintiff's  husband,  evidence 
held  to  show  a  continuing  g-uaranty  not 
merely  limited  to  the  first  $1,000.  Rundle  v. 
Scully  [Mich.]  13  Det.  Leg.  N.  141,  107  N.  W. 
694. 

G!>.  And  credit  has  been  extended  on  the 
faith  of  the  construction  most  favorable  to 
the  party  secured.  Bridgeport  Malleable 
Iron  Co.  V.  Iowa  Cutlery  Works  [Iowa]  107 
N.  W.  937.  Evidence  held  to  show  that  a 
guaranty  of  payment  for  castings  was  in- 
tended to  be  continuing.     Id. 

67.  See  5  C.  L.  1598. 

68.  Phillips  V.  Lindley,  98  N.  T.  S.  423. 
Evidence  held  to  sho^v  due  diligence  on 
plaintiff's  part  to  collect  a  note,  collection  of 
which   defendant   had   guaranteed.      Id. 

e».     Phillips  v.   Lindley,   98   N.   Y.   S.    423. 

70.  Nachod    v.    Hindley,    101    N.    Y.    S.    8  10. 

71.  Where  plaintiff  held  certain  accounts 
as  collateral  he  was  not  entitled  to  recover 
on  the  guaranty  in  absence  of  proof  that  the 
various  debtors  under  the  collateral  were 
insolvent  and  that  he  had  used  reasonable 
diligence  to  collect  the  accounts.  Nachod  v. 
Hindley,  101  N.  Y.  S.   840. 

73.  A  guaranty  to  plaintiffs  that  a  third 
person  "shall  promptly  pay  them  for  all 
goods  which  they  may  hereafter  sell"  him 
on  credit,  etc.,  held  an  absolute  guaranty 
of   payment   upon   which  suit  could  be   insti- 
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ment  is  not  made  within  the  time  prescribed,'"  and  in  order  to  charge  the  guarantor 
it  is  not  necessary  to  proceed  against  tlie  principal  or  to  show  his  insolvency.'*  An 
absolute  guaranty  having  been  accepted,  the  guarantor  is  not  entitled  to  notice  of 
his  principal's  default  iii  order  to  fix  his  liability.'^  The  guaranty  being  condi- 
tional, fulfillment  of  the  condition  is  a  condition  precedent  to  liability.'*'  Formal 
demand  upon  the  guarantor  to  make  good  his  guaranty  may  be  waived  by  his  sub- 
sequent promise  and  recognition  of  continued  liability.'^" 

Defenses  and  discharge  of  guarantij.'^^ — A  surrender  of  the  instrument  of  guar- 
anty^^  or  an  extension  of  the  original  credit/"  unless  made  with  the  consent  of  the 
"uarantor,*^  will  discharge  him ;  but  one  who  guaranties  performance  of  the 
covenants  of  a  lease  by  w^hich  the  lessor  may  enter  the  premises  on  default  is  not  dis- 
charged by  a  surrender  of  the  lease  to  the  lessor  after  default.--  Xor  is  the  guar- 
antor released  bv  the  mere  fact  that  with  his  consent  the  creditor  receives  from  the 
jirincipal  a  portion  of  the  dcl)t  to  apply  thereon.'*'''  The  question  as  to  Avhat  credits 
he  is  entitled  to  is  usually  one  of  fact.®*  The-  fact  that  su])sequent  to  the  execution 
of  a  guaranty  seals  are  atfixed  thereto  by  a  stranger  without  authority  will  not  dis- 
charge the  o-uarantor  in  the  absence  of  a  ratification  by  the  obligee. '^^     In  some 


tuted  against  guarantor  without  a  previous 
action  against  the  principal.  Loverin  & 
Browne  Co.  v.  Bumgarner  [W.  Va.]  52  S.  E. 
1000.  Instrument  guarantying  that  m  the 
event  certain  notes  were  not  paid  when  due 
defendants  would  "jointly  and  severally 
pav  the  said  notes  and  any  expense  involved 
in 'the  collection  of  this  claim"  held  a  guar- 
anty of  payment  and  not  of  collection.  Kahn 
V.    Eisenberg.    97    N.    Y.    S.    959. 

73  If  time  of  payment  is  stated  m  guar- 
anty Loverin  &  Browne  Co.  v.  Bumgarner 
rw  Va.]  52  S.  B.  1000.  One  who  guarantees 
the  payment  of  a  note  becomes  liable  on 
nonpayment  of  the  note  at  maturity.  Wood 
Reaping  &  Mowing  Mach.  Co.  v.  Ascher 
[Md.l   62  A.   1023. 

74.  Loverin  &  Browne  Co.  v.  Bumgarner 
[W  Va  ]  52  S.  E.  1000.  Guaranty  of  pay- 
ment oif  note.  Wood  Reaping  &  Mowing 
Mach.  Co.  V.  Ascher  [Md.]  62  A.  1023.  The 
liability  of  a  guarantor  of  a  note  under  an 
absolute  guaranty  of  payment  is  not  af- 
fected by  mere  neglect  on  the  part  of  the 
payee  to  enforce  a  mortgage  security  (War- 
der Bushnell  &  Glessner  Co.  v.  Johnson,  114 
Mo.'  App.  571.  90  S.  W.  392),  nor  need  the 
payee  show  any  diligence  in  attempting  to 
collect  the  note  from  the  maker  (Id.).  In 
an  action  on  a  guaranty  of  the  payment  of 
a  debt  of  a  decedent,  it  is  not  necessary  to 
show  that  the  estate  of  the  decedent  had 
been  adjudged  insolvent.  Marx  v.  Ely  [Ala.] 
41  So.  411. 

7r>.  Stewart  v.  Knight  &  Jillson  Co.  [Ind.] 
76  N.  E.  743. 

76.  Guaranty'  providing  defendant  re- 
ceived a  mortgage  on  debtor's  fixtures  not 
binding,  no  mortgage  being  ever  received 
and  debtor  being  discharged  in  bankruptcy. 
Schroeder  v.  Helms.  98  N.  Y.  S.  214. 

77.  That  plaintiff  failed  to  formally  de- 
mand action  by  defendant  who  had  guaran- 
teed collection  of  a  note.  Phillips  v.  Lind- 
ley,  98  N.  Y.  S.  423. 

78.  See    5   C   L.   1599. 

79.  A  voluntary  surrender  of  the  instru- 
ment   of    guaranty    by    the    creditor    to    the 


principal  as  "no  good,"  accompanied  by  a 
request  that  it  be  taken  to  the  guirantor 
\nd  clianged,  discliarges  the  latter  from  lia- 
bility for  debts  thereafter  incurred  (Stew- 
art V.  Knight  &  Jillson  Co.  [Ind.]  76  N.  E. 
743),  and  a  mere  redelivery  of  the  instru- 
ment by  the  principal  to  the  creditor  can- 
not revive  the  liability  of  the  guarantor 
(Id.). 

80.  Where  goods  vi^ere  sold  on  credit  and 
later  plaintiff  without  defendant's  consent 
took  from  debtor  a  series  of  notes  payable 
at  weekly  intervals.  Schulman  v.  Buchler, 
98  N.  Y.  S.  651.  In  an  action  against  the 
principal  debtor,  an  agreement  for  judgment 
and  that  execution  should  not  issue  before 
a  specified  date  was  not  an  extension  of 
time  of  payment  to  tlie  principal  so  as  to 
release  the  guarantor  wliere  the  right  to 
execution  was  given  within  a  time  shorter 
than  that  required  by  the  ordinary  course 
of  judicial  procedure.  Bothfeld  v.  Gordon, 
190    Mass.    567,    77    N.    E.    639. 

81.  Not  where  defendant  consented  and 
also  recognized  his  liability  after  extension. 
Phillips    v.    Lindley,    98    N.    Y.    S.    423. 

83.  Not  discharged  by  surrender  after  de- 
fault in  payment  of  rent  since  term  was 
ended  substantially  in  accordance  with 
lease,  the  liability  was  already  fixed,  and 
lease  was  not  assignable  to  guarantor  witli- 
out  lessor's  consent.  Bothfeld  v.  Gordon,  190 
Mass.   567,  77  N.   B.   639. 

S3.     Marx  v.  Ely   [Ala.]    41   So.   411. 

84.  Contention  on  part  of  guarantor  that 
he  should  be  credited  witli  .?],500  because 
plaintiff  had  recovered  that  sum  in  another 
action  against  the  debtor  held  without  merit 
where  the  sum  -tvas  paid  to  his  attorney  as 
fees  and  costs  and  no  part  wns  received  on 
the  claim  guaranteed  by  defendant.  Phillips 
V.    Lindley.    98    N.    Y.    S.    423. 

8.'.  Affixing  of  seals  to  guaranty  of  lease 
by  plaintiffs  agent  not  authorized  to  bind 
plaintiff  by  making  lease  or  contracting  for 
occupation  of  premises.  Tulane  University 
of  La.  v.  O'Connor  [Mass.]  78  N.  B.  494. 
Plaintiff   did    not   ratify    the   alteration.     Id. 


7  Cur.  Law. 


GUAEANTY  §  5. 


189; 


states  where  a  guarantor  has  heen  indemnified  by  the  jDrincipal,  he  is  liable  to  the 
creditor  to  the  extent  of  the  indemnity,  though  the  creditor  without  his  consent  may 
have  modified  the  contract  or  released  the  principal.^^'     Fraud  in  connection  with 
the  contract  guarantied  may  be  waived  by  subsequently  giving  security."     Laches 
defeats  the  right  to  repudiate  the  contract  for  fraud  or  misrepresentations.^^ 
§  4.     Rights  and  remedies  between  guarantor  and  principal  dehtor.^^ 
§  5.     Actions  on  guaranty.'"'— The  liability  being  joint,  all  the  guarantors  are 
necessary  parties,^^  but  in  an  action  on  a  promise  to  pay  for  goods  sold  to  another, 
the  third  person  is  not  a  necessary  party  defendant."-     In  Xew  York,  one  who 
guaranties  performance  of  a  building  contract  may  be  joined  as  defendant  in  an 
•action  to  foreclose  a  mechanic's  lien."-'     The  complaint  must  of  course  show  the  exe- 
cution and  delivery  of  the  instrument  sued  on."*     The  guaranty  must  be  declared 
on  specially  and  not  by  general  counts  in  indebitatus  assumpsit,"^  and  the  guaran- 
tor's breach  must  be  pleaded  and  not  merely  that  of  the  principal."^     In  enforcing 
the  guaranty  of  a  note,  the  note  must  be  identified  with  reasonable  certainty."'     The 
instrument  sued  on  not  importing  a  consideration  on  its  face,  the  complaint  should 
aver  facts  showing  a  consideration."^     In  cases  where  notice  of  the  principal's  de- 
fault is  necessary  to  fix  the  liability  of  the  guarantor,  failure  to  give  notice  is  -a 
matter  of  defense,  and  the  fact  of  notice  need  not  be  set  forth  in  the  complaint."" 
CV)nclusions  of  law  should  be  avoided.^     A  material  variance  cannot  be  disregarded.- 
Questions  of  fraud  or  misrepresentations  must  be  raised  by  proper  plea.-^     The  bur- 
den is  upon  plaintiff  to  establish  a  breach.*     The  usual  rules  of  evidence  apply.^ 


86.  Evidence  sufficient  to  show  that  guar- 
antor had  taken  indemnity  from  principal. 
Civ.  Code  Cal.  §  2S24.  Aetna  Indemnity  Co. 
V.  Auto-Traction  Co.  [C.  C.  A.]  147  F.  95. 
Wliere  guarantor  had  taken  security  from 
prin(;ipal  for  performance  of  contract  to 
manufacture  automobiles,  he  was  not  dis- 
charg-ed  by  buyer's  rescission  of  contract  aft- 
er breach  by  manufacturer,  and  buyer's 
commencement  of  suit  to  recover  the  money 
paid.     Id. 

87.  Giving  note  and  mortgage  to  secure 
guaranty.  Emerson-Newton  Implement  Co. 
A^   Cupps    [N.   D.]    lOS   N.   W.    796. 

88.  See  Fraud  and  Undue  Influence,  7  C. 
L.  1813.  Where  defendant  purchased  and  used 
mortgaged  cattle  ^vithout  paying  the  mort- 
gagee but  later  guarantied  payment  of  the 
mortgage  upon  being  given  the  right  to 
handle  the  remaining  cattle,  failure  for  39 
days  to  deny  liability  was  fatal  to  its  right 
to  defend  on  the  ground  of  misrepresenta- 
tions as  to  the  number  of  cattle  on  hand. 
Drovers'  I.ive  Stock  Commission  Co.  v. 
Charles  Wolff  Packing  Co.  [Kan.]  86  P.  128. 
In  such  case  defendant  was  required  to 
either  offer  payment  to  the  mortgagee  for 
the  cattle  used  prior  to  exi»cution  of  the 
guaranty  or  show  excuse  for  failure  to  do 
so.    'Id. 

89.  90.     See   5   C.  L.   1600. 

91.  Contract  made  by  four  guarantors 
guarantying  to  plaintiff  "each  to  the  amount 
of  $5,000  the  payment"  of  a  note,  held  joint. 
Delaware  County  Nat.  Bank  v.  King,  109 
App.  Div.   553,   95  N.   Y.   S.  956. 

92.  Stewart  v.  Knight  &  Jillson  Co.  [Ind.] 
76  N.  E.    743. 

93.  Code  Civ.  Proc.  §§  484.  3399.  Whis- 
ten  v.  Kellogg.   50  Misc.  409,   100  N.   Y.  S.   526. 

94.  Complaint      stating-      that      defendant 


wrote  letter  of  credit  to  plaintiff  and  that 
notice  of  acceptance  was  sent  defendant 
by  plaintiff  who.  relying  thereon,  furnished 
credit,  held  to.  sufficiently  allege  that  guar- 
anty was  delivered  by  defendant  to  plain- 
tiff. Page  Woven  Wire  Fence  Co.  v.  Jos- 
lin    [Colo.]    88    P.    142. 

95.^  Guaranty  not  admissible  to  prove  debt 
or  that  plaintiff  was  entitled  to  interest. 
American  Exch.  Nat.  Bank  v.  Seaverns,  121 
111.    App.    480. 

96.  Delaware  County  Nat.  Bank  v.  King, 
109   App.   Div.    553,    95  N.   Y.    S.    956. 

97.  Where  note  descrilied  was  made  pay- 
able 13  days  later  than  that  guaranteed. 
Bogardus  v.  Phoenix  Mfg.  Co.,  120  111. 
App.    46. 

9S.  Kingan  &  Co.  v.  Orem  [Ind.  App.]  78 
N.    E.    88. 

99.  Stewart  v.  Knight  &  Jillson  Co.  [Ind.] 
76  N.  E.  743. 

1.  That  plaintiff  performed  "in  conform- 
ity with  the  provisions  of  said  proposition" 
held  mere  conclusion.  Bogardus  v.  Phoenix 
Mfg.  Co..  120  111.  App.  46.  That  guaranty 
was  "for  a  valuable  consideration"  held  mere 
conclusion,  the  guaranty  not  importing  a 
consideration  on  its  face.  Kingan  &  Co.  v. 
Orem  [Ind.  App.]  78  N.  E.  88.  Allegation 
that  "by  reason  of  the  facts  aforesaid  de- 
fendant was  justly  and  truly  indebted  to 
plaintiff"  in  a  certain  amount  held  a  mere 
conclusion.  Delaware  County  Nat.  Bank  v. 
King,   109   App.   Div.   553,   95  N.   Y.  S.   956. 

2.  Wliere  contract  sued  on  was  one  un- 
der which  defendant  purchased  the  goods 
described  in  the  complaint,  recovery  could 
not  be  had  on  contract  by  which  subsequent- 
ly to  the  selling  of  the  goods  to  another  he 
promised  to  pay  for  them  in  consideration 
of    a    release    of    his    property    from    attach- 
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i  1'  Necessity  or  Occasion  for  a  Guardinn 
ail    Litem   or   Next   Friend    (1S1)6). 

§  2.      QunliOeation  and  Appointment  (1S97). 

§  3.  Powers,  Duties,  Rights,  and  Liabilities 
(1SS7). 


§  4.     Procedure    by    or    Agrainst    Guardian 
ad  Litem   or   Next  Friend   (1S99). 


§  1.  Necessity  or  occasion  for  a  guardian  ad  litem  or  next  friend.'^ — A 
guardian  ad  litem  or  next  friend  must  ordinarily  be  appointed  for  an  infant  liti- 
gant/ though  in  some  states  infant  defendants  may  be  represented  by  their  regular 
guardians.®  At  common  law  and  by  statute  in  some  states  an  infant  may  defend 
by  a  guardian  ad  litem,  but  can  prosecute  an  action,  either  upon  a  complaint  or  a 
cross  complaint,  only  by  next  friend.**  In  some  states  a  guardian  ad  litem  must  be 
appointed  even  though  the  infant  is  a  married  woman.^'^  It  has  been  held  that  the 
appointment  and  appearance  of  a  guardian  ad  litem  for  minor  beneficiaries  is  not  a 
condition  precedent  to  the  admission  of  a  will  to  probate.^"  In  Louisiana  the  court 
has  discretionary  power  to  appoint  a  tutor  ad  hoc  when  necessary  to  protect  the 
property  interests  of  minors.^"*     A  guardian  ad  litem,  may  appeal  in  the  name  and 


ment.     Kalispell    Liquor    &    Tobacco    Co.    v. 
McGovern    [Mont.]   S4  P.   709. 

3.  Marx  V.   Ely    [Ala.]    41    So.    411. 

4.  "Where  defendant  guarantied  perform- 
ance of  a  contract  to  transfer  a  business,  the 
burden  is  on  plaintiff  to  show  that  a  horse 
which  he  claimed  was  not  transferred  be- 
longed to  tlie  business.  American  Fruit 
Product  Co.  V.  M^ard,  99  N.  T.  S.  717.  Where 
defendant  guarantied  performance  of  a  con- 
tract to  transfer  a  business  and  furnish  a 
complpte  schedule  of  assets  and  liabilities, 
held  the  liability  of  the  corporation  whose 
business  was  transferred  to  furnish  certain 
vinegar  to  another  company  was  sufRcIent- 
ly  shown  by  the  schedule.     Id. 

5.  Certain  evidence  held  admissible  as 
showing  defendant's  liability  by  original 
contract  for  goods  furnished  another,  and 
that  he  -w^as  not  a  mere  surety  or  guarantor 
so  as  to  render  invalid  for  want  of  consid- 
eration a  note  subsequently  given  by  him 
for  the  price.  Gates  v.  Morton  Hardware  Co. 
[Ala.]  40  So.  509.  In  an  action  on  a  con- 
tract to  pay  for  liquor  sold  to  a  third  per- 
son, the  promise  having  been  made  after 
the  goods  were  sold,  it  was  immaterial 
whether  defendant  was  an  Indian  or  a  white 
man  as  the  contract  was  not  for  liquors 
sold  to  defendant.  Kalispell  Liquor  &  To- 
bacco Co.  V.  McGovern   [Mont.]   84  P.  709. 

6.  See  5  C.  L.  1601.  Courts  have  in- 
herent power  to  appoint  guardians  ad  litem 
to  protect  interests  of  minor  defendants 
in  actions  pending  before  them,  and  such 
power  is  also  conferred  on  them  by  Burns' 
Ann.  St.  1901,  §  26S4.  Gibbs  v.  Potter  [Ind.] 
77  N.  E.   942. 

7.  Tutor  of  minors  cannot  legally  repre- 
sent them  in  partition  suit  in  which  they 
are  defendants  v/here  he  is  a  coplaintiff  witli 
his  wife  in  such  suit,  and  no  judgment  can 
be  rendered  against  them  unless  they  are 
otherwise  properly  represented.  Succession 
of  Becnel  [La.]  42  So.  256.  Where  cause  of 
action  exists  directly  in  favor  of  infant,  ac- 
tion should  be  brought  by  guardian  ad  litem 
rather  than  general  guardian,  but  this  rule 
does    not    apply   where    guardian    is    entitled 


to  sue  as  trustee  of  express  trust.  Schlieder 
V.  Wells,  99  N.  Y.  S.  1000.  Where  complaint 
alleges  due  appointment  of  guardian  ad  literni, 
who  appears  on  record  as  such,  •which  al- 
legation is  admitted  because  not  properly 
put  in  issue,  the  due  appointment  is  adjudi- 
cated and  settled  in  the  action,  and  the  judg- 
m.ent  is  binding  both  upon  the  infant  plain- 
tiff and  the  defendant.  Hughes  v.  Cliicago, 
etc.,  R.  Co.,  126  Wis.  525,  106  N.  W.  526.  In- 
fants ■without  general  guardians  may  appear 
as  plaintiffs  by  next  friend  appointed  in  the 
manner  prescribed  by  statute,  and  judgments 
in  proceedings  in  which  thej-  so  appear  are. 
if  otherwise  valid,  as  binding  upon  them  and 
as  conclusive  of  their  rights  as  if  they  were 
sni  juris.  Infants  joining  in  proceedings  to 
sell  realty  to  pay  decedent's  debts.'  State  v. 
Settle    [N.   C]    54  S.  E.   445. 

8.  Where  real  defense  was  made  in  behalf 
of  infant  defendant  by  statutory  guardian 
after  ward  had  been  properly  served  con- 
structively, it  vras  not  necessary-  to  appoint 
guardian  ad  litem.  Kirby's  Dig.  §  6023. 
Nunn  V.  Robertson   [Ark.]   97  S.  T\^  293. 

9.  Under  Burns'  Ann.  St.  1901,  §§  259,  2684. 
Ziegler  v.  Ziegler  [Ind.  App.]  78  X.  E.  1066. 
Guardian  appointed  for  infant  defendant  in 
suit  to  reform  deed  held  to  have  no  power  to 
file  cross  com.plaint  to  quiet  infant's  title  to 
the  land.     Gibbs  v.  Potter  [Ind.]  77  N.  E.  942 

9a.  Code  Civ.  Proc.  1902,  §  136,  providing 
for  appointment  of  guardians  for  infant  liti- 
gants, makes  no  exception,  and  hence  she 
cannot  sue  by  joining  husband  as  coplain- 
tiff. Hiers  v.  Atlantic  Coast  Line  R.  Co.  [S. 
C]  55  S.  -E.  457.  Section  135,  providing  that 
in  no  case  need  married  woman  sue  or  defend 
by  guardian  or  next  friend,  refers  to  dis- 
ability of  coverture  only  and  not  that  of  in- 
fancy.    Id. 

10.  Pfence  fact  that  guardian  had  filed 
general  denial  and  demanded  proof  of  due 
execution  of  will  did  not  prevent  court  from 
admitting  it  to  probate  on  evidence  of  but 
one  subscribing  witness,  it  not  appearing 
that  the  failure  to  call  the  others  was  preju- 
dicial to  the  children.  In  re  Giandt's  Estate 
[Neb.]   107  N.  W.  248. 
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for  the  benefit  of  the  infants,  and  the  appointment  of  a  guardian  by  the  appellate 
court  is  unnecessary."  Failure  to  make  the  appointment  docs  not  as  a  rule  render 
the  judgment  void,"'^  the  remedy  being  by  appeal""  or  by  motion  to  Tacate."<= 

§  2.  Qualification  and  appointment}^ — In  some  states  a  guardian  ad  litem 
cannot  he  appointed  for  an  infant  defendant  until  he  has  been  brought  into  court 
by  being  properly  served  with  process.^^  In  others  no  appointment" can  be  made 
until  after  plaintiff  or  his  attorney  has  filed  an  affidavit  showing  that  such  defendant 
l^.as  no  guardian,  curator,  nor  committee  residing  in  the  state  known  to  the  affiant." 
Such  provisions  are  directory  only  and  intended  for  the  protection  of  the  infant  so 
that  a  failure  to  file  such  aflSdavit  will  not  be  cause  for  a  reversal  unless  it  appears 
that  his  interests  have  been  prejudiced  thereby.^^  None  of  the  interested  parties 
have  the  right  to  name  or  dictate  to  the  court  the  appointment.^*'  In  the  absence  of 
evidence  of  fraud  or  wrongdoing  on  the  part  of  the  guardian,  the  judgment  of  the 
court  will  not  be  set  aside  for  a  mere  irregularity  as  to  the  time  of  his  appoint- 
ment.^^ A  next  friend  is  generally  appointed  by  the  court  on  petition  of  some  par- 
ty in  interest.^* 

§  3.  Poivers,  duties,  rights,  and  liahilities}^ — A  next  friend  bv  whom  a  suit 
is  prosecuted  in  behalf  of  an  infant  is  a  mere  manager  and  conductor  of  the  suit 
and  is  not  a  part}'  in  interest  or  to  the  record.-'^     The  acts  of  a  guardian  ad  litem 


lOa.  'U'here  it  is  represented  to  judg^e  tliat 
executory  proceedings  have  been  taken  out 
against  minor's  property  and  are  being-  car- 
ried on  contradictorily  with  their  mother  as 
tutrix,  and  that  neither  she  nor  the  under- 
tutor  has  qualified,  and  that  proceedings  are 
being  carried  on  by  collusion  -with  her, 
which,  if  not  stayed,  would  result  in  injury 
to  minors,  may  appoint  tutor  ad  hoc  to  in- 
vestigate matters,  and  authorize  him  to  take 
legal  steps  in  tlieir  interest.  Gates  v.  Bank 
of  Patterson,  116  La.  539,  40  So.  891.  Where 
proceedings  have  not  yet  become  consum- 
mated and  rights  of  third  persons  have  not 
intervened,  may  set  them  aside  up  to  point 
when  appointment  of  representative  for 
minors  was  necessary,  and  stay  tliem  until 
such  appointment.     Id. 

11.  Easy  Property  Payment  Co.  v.  Vonder- 
heide   [Ky.]   93  S.  W.  911. 

11a.  Omission  is  a  mere  irregularity  and 
is  no  ground  for  dismissing  complaint  wliere 
evidence  shows  that  plaintiff  arrived  at  full 
age  before  trial.  McGarity  v.  New  York  City 
R.  Co.,  51  Misc.  666,  101  N.  Y.  S.  191.  Since 
rendition  of  judgment  against  infant  without 
appointment  of  guardian  ad  litem  is  a  mere 
irregularity,  it  cannot  be  vacated  without  a 
hearing  on  the  merits,  and  hence  new  trial  in 
such  case  is  properly  denied  in  absence  of  al- 
legations or  proof  tending  to  sustain  truth 
of  answer  or  to  indicate  that  justice  requires 
re-opening  of  the  case.  Reints  v.  Engle 
[Iowa]  107  N.  W.  947.  Failure  to  appoint 
such  a  guardian  for  minor  heirs  does  not 
invalidate  proceedings  to  partition  a  dece- 
dent's realty.  Rye  v.  Guffey  Petroleum  Co. 
[Tex.  Civ.  App.]  16  Tex.  Ct.  Rep.  739,  95  S.  "W. 
622. 

lib.  For  failure  to  appoint  guardian  for 
infant  heir  in  proceedings  to  sell  land  to  pay 
ancestor's  debts,  and  not  by  action  to  set 
aside  sale  after  he  becomes  of  age.  David- 
son v.  Marcum,  28  Ky.  L.  R.  562,  89  S.  "^'.  703. 

lie.     Failure  to  appoint  guardian  ad  litem 


for  infant  plaintiff  in  suit  for  separation 
held  an  error  In  fact  not  arising  upon  the 
trial,  rather  than  a  mere  irregularity,  so  that 
motion  to  vacate  judgment  on  that  ground 
could  be  made  at  any  time  within  two  years 
under  Code  Civ.  Proc.  §§  1290,  1291.  Byrnes 
V.  Byrnes,  109  App.  Div.  535,  96  N.  Y.  s".  306. 
Judgment  by  default  against  minor  in  action 
for  tort  alleged  to  have  been  committed  by 
him  held  properly  set  aside  where  he  was 
personally  served  with  process  but  no  guard- 
ian ad  litem  was  appointed  for  him.  Civ. 
Code  1895,  §  4987.  Maryland  Casualty  Co.  v. 
Lanham,    124    Ga.    859.    53    S.    E.    395. 

12.  See    5    C.    L.    1601. 

13.  Rev.  St.  1899,  §  558.  McMurtry  v. 
Falrley.  194  Mo.  502,  91  S.  VI'.  902.  Where 
there  was  ho  proper  service  on  infants,  either 
active  or  constructive.  Wright  v.  Hink,  193 
Mo.  130,  91  S.  W.  933;  Laflin  v.  Gato  [Fla.] 
42  So.  387. 

14.  Civ.  Code  Prac.  §  38.  Downing  v. 
Thompson's  Ex'r,  28  Ky.  L.  R.  1182,  92  S. 
W.    290. 

15.  Sale  under  decree  of  court  in  suit  to 
foreclose  mortgage  will  not  be  set  aside  be- 
cause of  such  failure  where  no  one  complains 
except  purchaser  w^hose  title  could  not  be 
affected  thereby.  Downing  v.  Thompson's 
Ex'r,   28  Ky.  L.  R.   1182,   92  S.  W.   290. 

16.  A  mere  suggestion  is  not  improper. 
In  re  Glandt's  Estate  [Xeb.]   107  N.  W.  21S. 

17.  Action  to  set  aside  probate  of  will.  In 
re   Glandt's  Estate   [Neb.]    107   N.  "U\   24S. 

IS.  Where  record  showed  that  petition  for 
appointment  of  next  friend  of  infant  plain- 
tiff was  filed  in  open  court,  together  with 
written  consent  of  certain  person  to  act,  and 
that  court  subsequently  appointed  such  per- 
son, and  filing  mark  was  on  back  of  peti- 
tion, held  that  proceedings  were  regular. 
Morgan  v.  Hager  &  Sons  Hinge  Mfg.  Co.  [Mo. 
App.]    97    S.    W.    638. 

19.  See  5  C.  L.   1602. 

20.  His    wife    is    a    competent    witness    In 
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appointed  witliont  authority  of  law  are  not  binding  on  the  infant.-^  A  guardian  ad 
litem  is  required  to  exercise  the  same  energy,  skill,  and  integrity  in  behalf  of  his 
wards  as  though  acting  under  an  express  retainer  from  a  client.--  He  cannot  ad- 
mit or  waive  anything  to  the  prejudice  of  the  infant  whom  he  represents.^'  His 
formal  answer  should  submit  the  infant's  rights  to  the  determination  of  the  court 
and  leave  the  complainant  to  make  out  the  facts  of  his  case  by  strict  proof.-*  Even 
though  his  answer  in  a  chancery  case  admits  the  allegations  of  the  "bill,  the  case 
should  be  referred  to  a  master  to  take  the  proof  and  report  thereon,-^  and  the 
guardian  should  in  all  eases  have  notice  of  the  proceedings  in  the  master's  office  and 
should  attend  and  protect  the  interests  of  his  ward.-"  In  some  states  a  failure  to 
file  an  answer  is  a  mere  irregularity  which  does  not  render  the  judgment  void.-"" 
It  has  also  been  held  that,  in  the  absence  of  fraud,  a  failure  to  file  a  general  denial 
does  not  avoid  the  judgment  where  the  guardian  appears  and  plaintiff  was  entitled 
lo  a  decree  in  the  absence  of  an  affirmative  defense.-®''  By  statute  in  some  states 
no  judgment  may  be  rendered  against  an  infant  until  after  a  defense  by  a  guardian.^" 
The  guardian  ad  litem  and  testamentary  guardian  of  an  infant  entitled  to  a  share  of 
trust  propertv,  which  the  trustees  are  authorized  to  sell,  may,  with  the  approval  of 
the  court,  file  an  election  on  his  behalf  to  join  in  an  action  of  partition  and  there- 
by treat  the  trust  property  as  realty.-"''  It  is  generally  held  that  next  friends'--  and 
guardians  ad  litem"^  and  their  attorneys  have  ]X)wer  to  receive  payment  of  and  satis- 
fy judgments  recovered  by  them  in  fa^or  of  the  minors  whom  they  represent,""* 
though  there  is  a  conflict  of  autliority  in  this  regard.-''*"' 

The  compensation  of  a  guardian  ad  litem  must  be  paid  by  his  wards  and  may  be 
made  a  charge  on  any  property  or  estate  belonging  to  them  involved  in  the  litigation 
in  which  he  represents  them.^^     The  allowance  should  ordinarily  be  made  by  the 


such  suit,  even  though  he  may  be  liable  for 
costs.  Illinois  C.  R.  Co.  v.  Becker,  119  111. 
App.   221. 

21.  Guardian  named  for  infant  defendant 
in  partition  suit  who  had  not  been  brought 
into  court  by  service  of  process  on  him.  Mc- 
Murtry  v.  Fairley.  194  Mo.  502,  91  S.  W.  902. 
Appearance  in  infant's  behalf.  Wright  v. 
Hink.  193  Mo.  130,  91  S.  W.  933.  Answer  of 
guardian  ad  litem  will  not  amount  to  an  ap- 
pearance "for  infant  when  guardian  was  ap- 
pointed before  service  by  publication  on  in- 
fant had  been  perfected.  Laflin  v.  Gato 
[Fla.]  42  So.  387. 

32.  Evidence  in  action  to  set  aside  probate 
of  will  held  not  to  show  that  guardian  had 
neglected  any  of  his  duties.  In  re  Glandt's 
Estate    [Neb.]   107   N.  W.   248. 

23.  Failure  of  master  to  whom  equity  case 
was  referred  to  give  notice  of  the  proceed- 
ings before  him  held  not  waived  or  cured, 
so  far  as  infant  defendants  were  concerned, 
by  fact  that  their  guardian  had  notice  of  ap- 
piication  for  final  decree  and  did  not  appear 
to  resist  the  same.  Mote  v.  Morton  [Fla.] 
41   So.  607. 

24,  25,  26.      Mote  v.  Morton  [Fla.]  41  So.  607. 
2«a.      Failure    of   guardian   ad    litem    to    file 

answer  in  proceedings  to  revive  judgment 
against  infants.  Galloway  v.  Craig  [Ky.]  92 
S.  W.  320. 

26b.  VS'here  guardian  ad  litem  appeared 
by  filing  acceptance  of  appointment  and 
court  had  jurisdiction,  held  that  failure  of 
guardian  to  file  answer  denying  generally 
the  allegations  of  the  complaint  in  suit  to 
foreclose  a  mortgage  did  not  render  foreclos- 


ure decree  void,  where  there  were  sufficient 
facts  admitted  to  show  that  plaintiff  was  en- 
titled to  a  decree  in  the  absence  of  an  af- 
firmative defense,  and  there  was  no  fraud  or 
collusion.  Gravelle  v.  Canadian  &  American 
Mortg.   &  T.  Co.,   42   Wash.   457,    85  P.    36. 

27.  Under  Kirby's  Dig.  §  6023,  held  that, 
where  guardian  ad  litem  of  infant  defend- 
ants in  a  suit  for  partition  failed  to  answer 
a  cross  complaint  in  which  a  codefendant 
asked  relief  against  infants  and  plaintiff, 
no  judgment  could  be  rendered  against  such 
infants  in  favor  of  cross  complainant.  Sex- 
ton V.   Crebbins    [Ark.]    98   S.  W.   116. 

27a.  Train  v.  Davis,  49  Misc.  162,  98  N.  T. 
S.   816. 

28.  In  view  of  Comp.  Laws  1897,  §  10,458. 
authorizing  court  appointing  him  to  require 
him  to  give  bond  to  account  to  infant  for 
all  moneys  recovered.  Baker  v.  Pere  Mar- 
quette R.  Co.  [Mich.]  12  Det.  Leg.  N.  780, 
105    N.    W.   1116. 

29.  State  v.  Ballinger,  41  Wash.  23,  82  P. 
1018. 

30.  Particularly  in  view  of  Ball.  Ann. 
Codes  &  St.  §  4766,  subd.  2,  relating  to  right 
of  attorneys  to  receive  payment  of  and  sat- 
isfy judgments  in  favor  of  their  clients. 
State  V.  Ballinger,  41  Wash.  23,  82  P.  1018- 
Id.  §  5676,  relating  to  payment  of  judgments 
against  public  corporation,  does  not  change 
rule.     Id. 

30a.  Only  regularly  qualified  guardian, 
and  neither  next  friend  by  whom  he  sues  or 
his  attorney,  can  do  so.  Collins  v.  Gillespy 
[Ala.]    41   So.   930. 
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rourt  appointing  him  and  should  cover  both  his  services  in  that  and  tiie  appellate 
court.'- 

§  4.  Procedure  hy  or  against  guardian  ad  litem  or  next  friend:'^' — It  will  not 
he  presumed,  in  the  absence  of  a  showing"  to  the  contrary,  that  a  grandfather  prose- 
c-uted  a  suit  as  next  friend  of  liis  infant  granddaughter  where  he  was  not  her  legal 
guardian  and  did  not  pretend  to  represent  her  therein.^*  The  validity  of  the  ap- 
l^ointment  of  a  guardian  ad  litem^^  or  next  friend,^*^  and  the  right  of  a  minor  de- 
fendant to  file  a  cross  complaint  by  a  guardian  ad  litem,^"  can  only  be  raised  by  de- 
murrer or  answer.  In  Missouri  an  allegation  that  the  next  friend  by  whom  the 
suit  of  an  infant  is  prosecuted  was  appointed  by  order  of  the  court  can  onlv  be  put 
in  issue  by  a  special  denial.^'* 


GUARDIAXSHIP. 


§   1.     The  Oofasion  for  Guar(1inn<4liiii  <1S99). 

§  2.  The  Person  of  the  Guardian;  His  Ap- 
pointment,  Qualiflcation,   and   Tenure    (1900). 

§  3.  General  Po^vers,  Duties,  and  Liabili- 
ties   (1903). 

§  4.  Custody,  Support,  and  ICducation  of 
the  AVard   (1903>. 

§  5.  The  Ward's  Property  and  Administra- 
tion   Thereof    (1904). 

§  6.  Presentment  and  Allo^vance  of 
Claims    (1908). 


§  7.  Judieial  Proceedings  fo  Sell  Property 
of    Ward    (1900). 

§  8.  Actions  and  Legal  Proceedings  By 
and     Against     Guardians     (1911). 

§   9.      Accounting  and   Settlement   (1912). 

§  10.  Rights  and  Liabilities  Betv^een 
Guardian  and  Ward   (1913). 

§  11.      Compensation  of  Guardian  (1914). 

§   12.      Guardiansbip   Bonds    (1914). 


Tlie  rights  and  liabilities  of  infants^®  and  insane  persons,^"  and  of  parents  as 
natural  guardians,*"  are  treated  elsewhere. 

§  1.  The  occasion  for  guardianship.*''- — The  jurisdiction*^  to  appoint  guardians 
of  the  persons  and  estates  of  minors,  insane  persons,  spendthrifts,  and  the  like,  is 
generally  vested  in  the  probate  court"*'^  of  the  county  in  which  the  Avard  is  domiciled,** 


31.  In  re  Korn's  Will  [Wis.]  107  N.  W. 
659.  Where,  on  application  by  testamentary 
trustees  for  their  discharge  and  the  appoint- 
ment of  substituted  trustees,  it  was  very 
doubtful  whether  infant  party  had  any  in- 
terest in  the  corpus  of  the  trust  fund,  held 
that  the  compensation  of  his  guardian  ad 
litem  was  necessarily  limited  to  taxed  costs. 
In  re  Pitney  [N.  Y.]  78  N.  E.  1110.  Allow- 
ance granted  in  action  to  construe  will  held 
payable  out  of  interest  of  infant  whom  he 
represented.  Illensworth  v.  Illensworth,  110 
App.  Div.  399.  97  N.  Y.  S.  44. 

32.  Gardner  v.  Moss  [Ky.]  96  S.  W.  461. 
Wher«  partial  allowance  has  been  made  to 
cover  services  in  trial  court,  further  allow- 
ance may  be  made  to  cover  those  thereafter 
rendered.  Id.  Compensation  for  his  serv- 
ices on  an  appeal  will  not  be  fixed  by  the 
appellate  court  where  they  were  not  per- 
formed in  its  presence  so  as  to  give  it  any 
advantage  over  the  lower  court  in  knowledge 
of  their  character.  In  action  to  construe 
will,  where  he  did  not  appear  in  appellate 
court  further  than  to  join  by  signature  in 
the  brief  for  the  respondents,  held  that  mat- 
ter would  be  left  to  court  appointing  him. 
In  re  Korn's   Will    [Wis.]    107   N.   W.    639. 

33.  See    5   C.   L.   1603. 

34.  Lutcher  v.  Allen  [Tex.  Civ.  App.]  16 
Tex.  Ct.  Rep.   149,  95  S.  W.  572. 

35.  Goes  to  plaintiff's  legal  capacity  to 
sue,  and,  when  not  apparent  on  face  of  com- 


plaint, is  waived  unless  taken  advantage  of 
by  answer.  Rev.  St.  1898,  §§  2653,  2654. 
Hughes  V.  Chicago,  etc.,  R.  Co.,  126  Wis.  525, 
106  N.  W.  526. 

•  36.  General  denial  is  insufficient  to  raise 
issue.  Morgan  v.  Hager  &  Sons  Hinge  Mfg. 
Co.    [Mo.   App.]    97   S.  W.   638. 

37.  Under  Burns'  Ann.  St.  1901,  S  342,  ob- 
jection must  be  taken  by  demurrer,  or  by 
plea  in  abatement  if  not  apparent  on  the 
face  of  the  cross  complaint,  and  right  can- 
not be  first  questioned  on  appeal.  Ziegler  v. 
Ziogler    [Ind.   App.]    78   N.    E.    1066. 

37a.  Wegenschiede  v.  St.  Louis  Transit 
Co.,   118  Mo.   App.   295,  94   S.  W.    774. 

38.  See  Infants.  6  C.  L.  1. 

39.  See  Insane  Persons.   6  C.  L.   34. 

40.  See  Parent  and   Child,   6  C.  L.   877. 

41.  See  5   C.   L,.    1603. 

42.  See  5  C.  L.  1604. 

43.  Illiuois:  T'nder  Const,  art.  6.  §  20.  and 
Kurd's  Rev.  St.  1S99,  p.  547,  probate  court  has 
original  jurisdiction  to  appoint  a  conserva- 
tor for  a  spendthrift,  notwithstanding  statu- 
tory provision  that  where  there  has  been  a 
trial  in  county  court  of  issue  as  to  whethei 
person  is  a  spendthrift  or  drunkard  the  rec- 
ord of  the  verdict  and  judgment  shall  be 
certified  to  the  probate  court  and  the  issu€ 
need  not  be  tried  again.  Ure  v.  Ure  [111.] 
79  N.  E.  153. 

New  Mexico:  Probate  court  held  to  hav6 
jurisdiction   under  Comp.  Laws   1897,   §§   2052, 
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or  wliero  his  property  is  situated.*^  In  some  states  a  guardian  may  be  appointed 
for.  a  minor  orplian  in  tlie  coimty  where  he  is  found.*®  Tlie  fact  of  hmacy  gives 
jurisdiction  to  the  court  where  the  lunatic  resides  and  has  an  estate  to  appoint  a 
guardian  to  represent  his  interests.*'  Su<}h  court  need  not,  however;  itself  adjudi- 
cate that  fact,  but  may  accept  and  act  upon  any  valid  adjudication  thereof.**  Juris- 
diction, having  once  attached,  continues  until  surrendered  by  the  court  or  dis- 
charged by  operation  of  law.*^  Jurisdiction  will  be  presumed  in  collateral  proceed- 
ings in  the  absence  of  a  showing  to  the  contrary. ^^ 

§  2.  The  person  of  the  guardian;  his  appointment,  qualification,  and  tenure.^^ 
— In  the  appointment  of  a  guardian  for  a  minor  the  latter^s  welfare  will  always  bo 
kept  in  mind.^-  The  court  should  not  refuse  to  appoint  an  otherwise  competent 
person  on  the  sole  ground  that  it  will  be  to  her  interest  to  prevent  her  ward's  mar- 
riage.^^  As  a  general  rule  the  parent  is  entitled  to  the  guardianship  of  his  minor 
children,^*  if  a  fit  and  competent  person  for  that  purpose.^^     The  court  will  attach 


2053,  to  appoint  special  guardian  to  sell 
realty  of  minor  heirs  of  deceased  intestate 
and  to  direct  such  sale  to  be  made.  Hager- 
man  v.  Meeks  [N.  M.]  86  P.  801.  Such  sec- 
tions were  not  repealed  either  directly  or  by 
necessary  implication  by  §§  2066,  2086.  sub- 
sequently adopted  providing  for  sale  of  lands 
of  deceased  persons  to  pay  debts  and  requir- 
ing proceedings  for  that  purpose  to  be 
brought  in  the  district  court.  Id.  Proceed- 
ing for  appointment  of  special  guardian  for 
sale  of  lands  held  one  for  sale  of  land  for 
benefit  of  minor  heirs  under  Laws  1897,  §§ 
2052,  2053,  and  not  one  for  sale  of  lands  for 
payment  of  debts  of  deceased  parent  under 
§§2066,  2086,  allegations  of  indebtedness  of 
decedent's  estate  in  the  petition  being  merely 
incidental  to  the  relief  prayed  for,  which 
was  preservation  of  minors'  interests  after 
such  indebtedness  w^as  paid.     Id. 

Washing-ton:  The  superior  court  has  ju- 
risdiction of  an  adversary  proceeding  for  the 
appointment  of  a  guardian  for  the  persons 
and  estates  of  minors  after  the  death  of  their 
mother,  though  their  father  is  still  aliv^. 
Russner  v.  McMillan,  37  Wash.  416,  79  P.  988. 

44.  Except  as  limited  by  statute,  probate 
courts  have  same  power  over  persons  and 
estates  of  lunatics  as  that  formerly  possess- 
ed by  courts  of  chancery.  Foran  v.  Healy 
[Kan.]  86  P.  470.  Jurisdiction  to  appoint  a 
guardian  over  the  person  and  estate  of  a 
lunatic  belongs  exclusively  to  the  probate 
court  of  the  county  where  such  lunatic  has  a 
permanent  residence.  Gen.  St.  1901,  §§  3941, 
3945,  construed.  Id.  [Kan.]  85  P.  751.  Ju- 
risdiction conferred  upon  other  probate 
courts  by  §  3941,  to  inquire  into  and  adjudi- 
cate upon  the  sanity  of  persons  in  the  county 
is  intended  as  a  police  regulation  and  ends 
with  the  adjudication  and  commitment  or 
discharge  of  sucli  person.  Id.  Where  the 
grandparents  of  a  minor  stand  in  the  relation 
of  parent  to  him.  the  residence  of  the  grand- 
parents is  his  residence,  and  jurisdiction  to 
appoint  a  guardian  is  in  the  probate  court 
of  the  county  of  their  residence.  In  re 
Guardianship  of  Murray,  8  Ohio  C.  C.  (N.  S.) 
498,  afg.  4  Ohio  N.  P.   (N.  S.)  233. 

45,  Where  nonresident  minor  has  property 
in  -  state,  probate  court  of  county  where 
property  is  situated  has  power  to  appoint  a 
curator  or  guardian  of  such  estate  who  has 
power      to      represent      minor      in      actions 


affecting  same.     Kirby's   Dig.    §    3771.     Nunn 
v.  Robertson  [Ark.]   97   S.  W.  293. 

46.  Under  Rev.  St.  1895,  art.  2565,  "resi- 
dence," in  its  technical  sense,  of  orphan  in 
county  is  not  essential  to  jurisdiction,  so 
that,  where  uncle  of  orphan  brought  her  into 
county  from  another  state  in  wliich  her  last 
surviving  parent  resided,  county  court  had 
jurisdiction  to  appoint  liim.  Hagan  v.  Sni- 
der   [Tex.   Civ.   App.]    98   S.   W.   213. 

47.  Foran  v.  Healy    [Kan.]    85   P.    751. 

48.  Adjudication  of  lunacy  under  Gen.  St. 
1901,  §  3941,  legally  liad,  is  conclusive  upon 
lunatic  and  all  other  persons,  and  probate 
court  of  county  where  lunatic  has  permanent 
residence  maj^  accept  and  act  thereon  on  pe- 
tition for  appointment  of  a  guardian  the 
same  as  if  it  had  occurred  in  that  court. 
Foran  v.  Healy   [Kan,]    85  P.   751. 

49.  County  court  may  require  the  guard- 
ian appointed  by  it  to  make  his  settlements 
and  renew  his  bond  from  time  to  time,  and 
on  his  failure  to  do  either  may  remove  him 
and  appoint  another  in  his  place.  Havens 
V.  Ahlering  [Ky.]   97  S.  VS'.  344. 

50.  Will  be  presumed  in  an  action  for  the 
discovery  of  assets  to  satisfy  a  judgment  re- 
covered on  a  guardian's  bond  that  the  court 
found  the  jurisdictional  facts  to  exist  when 
it  appointed  the  guardian  and  took  the  bond. 
Havens  v.  Ahlering  [Ky.]    97  S.  W.   344. 

51.  See    5    C.   L.    1605. 

5S.  In  re  Tank's  Guardianship  [Wis.]  109 
N.  W.  563. 

53.  Because  she  would  inherit  a  portion 
of  ward's  estate  in  event  of  her  deatli  with- 
out issue.  In  re  Masterson's  Estate  [Wash.] 
87  P.  1047. 

54.  Father  has  preferential  right.  Gill  v. 
Riley,  28  Ky.  L.  R.  639,  90  S.  W.  2.  Mother 
held  properly  appointed  in  preference  to 
uncle  who  was  choice  of  deceased  father. 
In  re  Tank's  Guardianship  [Wis.]  109  N.  W. 
565.  Under  Code  Civ.  Proc.  §  1751,  parent  is 
entitled  to  guardianship  of  child  under  age 
of  14,  if  a  fit,  competent,  and  proper  person, 
in  preference  to  any  other  person.  Father, 
wlvere  mother  was  dead.  In  re  Galleher  [Cal. 
App.]  84  P.  352.  Under  Rev.  St.  1SS7,  §  5774, 
as  amended  by  Sess.  Laws  1899,  p.  302,  the 
parent  is  entitled  to  tlie  guardia^iship  wlien 
he  is  competent  to  transact  his  own  business, 
and  not  otherwise  unsuitable  as  guardian. 
Andrino  v.  Yates  [Idaho]   87  P.  787, 
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weight  to  the  request  of  a  deceased  parent,  but  will  not  necessarily  be  controlled 
thereby  in  determining  the  question  of  suitableness  between  the  person  so  designated 
and  the  surviving  parent.^^  The  parent's  right  is  lost  where  the  child  is  legally 
adopted  by  another.^"  In  some  states  a  minor  over  a  certain  age  is  given  the  right 
to  select  his  own  giiardian  or  curator/^  and  may  appeal  from  an  order  refusing  to 
set  aside  the  appointment  of  another  in  derogation  of  such  right.^^  The  right  to  the 
guardianship  of  an  infant  cannot  be  tried  upon  habeas  corpus.^'' 

In  some  states  application  for  the  appointment  of  a  guardian  for  an  insane 
person  may  be  made  by  a  verified  petition^^  filed  by  any  relative  or  friend'^=^  residing 
in  the  county.^^  ISTotice  of  the  application  is  often  required  to  be  given  to  such 
person  himself  and  to  the  person  having  his  care,  custody,  and  control,^^  and  it  is 
sometimes  required  that  the  alleged  incompetent  be  present  at  the  hearing  if  able  to 
attend.^'  In  the  absence  of  a  statutory  provision  to  the  contrar\%  no  notice  is  neces- 
sary to  confer  authority  to  appoint  a  guardian  for  a  lunatic  who  has  been  duly  ad- 
judged to  be  a  person  of  unsound  mind.''®  It  is  contrary  to  public  policv  to  allow 
one  instituting  proceedings  for  the  appointment  of  a  guardian  for  an  incompetent 


55.  In  order  to  deprive  surviving'  father 
of  the  rig-ht.  must  be  such  a  showing-  as  to 
make  it  appear  that  he  will  probably  fail 
in  a  substantial  degree  to  discharge  his  duty 
toward  child.  In  re  Gallelier  [Cal.  App.]  84 
P.  352.  Evidence  held  insufficient  to  sustain 
finding  that  father  failed  or  refused  to  prop- 
erly care  for  child  (Id.),  or  that  he  deserted 
or  abandoned  it  (Id.),  or  that  he  was  im- 
provident, indolent,  intemperate,  or  other- 
wise unfit  to  have  guardianship  (Id.).  Par- 
ent held  to  have  become  "unsuitable"  w^ith- 
in  meaning  of  Rev.  St.  1.887,  §  5774,  where 
child  had  resided  with  aunt  from  an  early 
age,  and  conditions  had  become  such,  through 
the  acts  of  the  parent,  that  its  care  and  cus- 
tody could  not  be  changed  without  endanger- 
ing its  welfare.  Andrino  v.  Yates  [Idaho] 
87  P.  787.  Mother  of  minors,  who  had  pro- 
cured a  divorce,  held  a  proper  person  to  be 
appointed  after  father's  death,  notwithstand- 
ing fact  that  she  had  been  guilty  of  immoral 
conduct  some  years  previously.  In  re  Tank's 
Guardianship    [V\^is.]    109    N.    W.    565. 

5C.  In  re  Tank's  Guardianship  [Wis.]  109 
N.   W.    5C5. 

57.  Under  Ball.  Ann.  Codes  &  St.  §  6483, 
providing  that  the  adoption  of  a  child  shall 
divest  its  natural  parents  of  all  legal  rights 
and  obligations  in  respect  to  it.  In  re  Mas- 
terson's  Estate  [Wash.]  87  P.  1047.  •  Same 
held  true  of  right  of  grandparent  after  death 
of  parents.     Id. 

58.  Under  Rev.  St.  1899,  §  3486,  minor  over 
14  years  of  age  has  right  to  select  his  own 
curator,  and  court  is  bound  to  appoint  per- 
son so  selected  if  he  is  satisfied  that  he  is 
suitable  and  competent,  and  if  he  is  a  resi- 
dent of  the  state.  State  v.  P^eynolds  [Mo. 
App.]  97  S.  W.  650.  Right  is -absolute  with- 
in bounds  prescribed,  and  court  has  no  dis- 
cretion if  it  finds  person  so  chosen  to  be 
qualified.  Id.  Minor  living  with  mother  in 
the  state  does  not  become  a  nonresident  so 
as  to  lose  right  by  temporarily  leaving  state 
to  attend   school.     Id. 

59.  Appeal  lies  from  order  of  probate 
court  refusing  to  set  aside  order  appointing 
public  administrator  as  curator  of  estate  of 
minors   over   14   in  derogation   of  their  right 


of  selection.  Rev.  St.  1899,  §§  3535,  278,  con- 
strued. State  V.  Reynolds  [Mo.  App.]  97  S. 
W.  650.  Statute  makes  minor  sui  juris  for 
purpose  of  making  selection  and  for  purpose 
of  appealing  from  order  denying  that  right, 
and  hence  he  may  take  such  appeal  regard- 
less of  his  minority,  or  appoint  an  agent  to 
do  so  for  him.     Id. 

CO.     Andrino  v.   Yates   [Idaho]    87  P.   787. 

61.  Verified  petition  required  by  Laws 
1903,  p.  242,  c.  130,  §  1,  should  set  forth  the 
residence  of  the  insane  person  so  that  court 
may  require  proper  notice  to  be  given. 
Coleman  v.  Cravens,  41_W^ash.  1,  82  P.  1005. 

62.  Allegation  that  petitioner  was  agent 
and  friend  of  such  person,  and  that  he  had 
been  requested  by  such  person's  sons  and 
the  person  who  had  him  in  custody  to  make 
application  to  be  appointed,  held  to  bring 
him  within  Laws  1903,  p.  242,  c.  130,  §  1. 
Coleman  v.  Cravens,   41  Wash.   1,   82   P.   1005. 

63.  State  v.  Superior  Court,  41  Wash.  450, 
S3  P.   726. 

64.  Under  Laws  1903,  p.  242,  c.  130,  §§  1,  2. 
Coleman  v.  Cravens,  41  Wash.  1,  82  P.  1005. 
In  case  the  incompetent  is  a  nonresident 
service  by  publication,  as  provided  in  Id.  §  5, 
is  sufficient.  Id.  Where  verified  petition 
sets  forth  the  residence  of  the  insane  person 
for  whom  guardian  is  "sought  to  be  appoint- 
ed, from  ■which  it  appears  that  she  is  a  non- 
resident, no  affidavit  of  nonresidence  is 
necessary.  Id.  Requirement  is  jurisdiction- 
al, and  record  m.ust  show  compliance  there- 
with, or  judgment  appointing  guardian  is  a 
nullity.  State  v.  Superior  Ct.,  41  Wash.  450, 
83  P.  726.  Under  Code  Alaska  §  896,  notice 
must  be  personally  served  on  supposed  in- 
sane person  of  time  and  place  of  hearing  in 
proceedings  for  appointment  of  guardian  for 
him,  or  appointment  is  void.  Martin  v. 
White  [C.  C.  A.]  146  F.  461.  Id.  §§  911,  912. 
apply  only  to  proceedings  for  the  appoint- 
ment of  guardians  for  nonresidents  having 
estates  within  the  district  where  the  pro- 
ceedings are  instituted.      Id. 

65.  Requirement  is  jurisdictional.  State 
V.   Superior  Ct.,  41    Wash.    450.   S3   P.    7J26. 

66.  Foran  v.  Healy   [Kan.]   S6  P.  470. 
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to  use  them  as  a  source  of  profit  to  himself.'^'  One  may  ordinarily  aj^peal  from  an 
order  apjwinting  a  guardian  for  him  on  tJie  ground  that  he  is  an  imbecile. '''- 

Testamentary  guardiansS'^ — The  exclusive  power  vested  in  the  husband  by  the 
common  law  to  appoint  a  testamentary  g-uardian  of  his  children  has  been  abrogated 
by  statute  in  many  states,  the  right  to  the  custody  and  management  of  their  persons 
and  propert}'  being  conferred  on  the  surviving  wife.''^  As  a  general  rule  the  M'ife 
has  no  such  j^ower.'^ 

Discharge,  removals,  and  resignations.'^ — A  guardian  of  a  minor  is  ordinarily 
deemed  discharged  when  the  ward  becomes  of  age.'^ 

A  guardian  who  has  been  appointed  and  executed  a  bond  cannot  be  removed 
except  for  cause,"*  but  may  generally  be  removed  by  the  court  at  any  time  for  cause 
shown  ujjon  notice  duly  givenJ^  In  some  states  proc-cedings  for  removal  may  be 
instituted  by  any  person.'^®  Among  the  common  grounds  for  removal  are  waste  or 
inismanagement  of  the  estate,"'  and  the  fact  that  he  has  become  unsuitable  or  in- 
capable of  executing  his  trust. '^  The  fact  that  a  guardian's  bond  is  insufficient  or 
unsatisfactory  is  no  gi'ound  for  his  removal  until  he  has  been  given  an  opportunity 
to  execute  a  satisfactory  one  and  has  failed  to  do  so.'"  On  proceedings  for  removal 
the  only  question  ordinarily  open  for  consideration  is  Avhether  there  is  substantial 


67.  Dismissal  of  proceeding's  is  not  a 
vaHd  consideration  for  a  promise  made  by 
person  against  whom  they  were  instituted. 
Simmons  v.  Kelsey  [Neb.]    107  N.  W.  122. 

68.  Application  was  made  to  the  probate 
court  for  the  appointment  of  a  guardian  for 
Elias  Breitenstein;  the  court,  on  hearing,  en- 
tered on  the  record  its  finding  and  decision 
tliat  due  notice  of  said  application  had  been 
given,  that  said  Elias  Breitenstein  was  a 
resident  of  the  county  and  was  an  imbecile, 
and  that  it  was  nece.ssary  to  appoint  a 
guardian  for  him,  but  no  guardian  was  ap- 
pointed, and  ]>o  further  order  was  made  by 
the  court.  Held,  Elias  Breitenstein  is  not 
entitled  to  appeal  from  such  finding  or  de- 
cision of  the  probate  court.  Guardianship  of 
Elias  Breitenstein,   4   Ohio  N.   P.    (N.    S.)    35S. 

69.  See  5  C.  L.  1606,  n.  89,  90. 

70.  In  re  KeUogg,  110  App.  Div.  472,  96 
X.  Y.  S.  S65.  Laws  1S93,  c.  175,  p.  303.  mak- 
ing every  married  woman  the  joint  guardian 
of  her  children  with  her  husband  with  equal 
powers,  rights,  and  duties  in  regard  to  them, 
and  giving  surviving  parent  authority  by 
deed  or  will  to  "dispose  of  the  custody  and 
tuition"  of  their  minor  children,  vests  au- 
iliority  over  minor  children  and  their  prop- 
erty primarily  in  father  and  upon  his  death 
in  mother,  and  any  attempt  by  husband  to 
dispose  of  guardianship  over  their  persons  or 
estates  by  will  Is  void.  Id.  "Custody  and 
tuition"  Includes  m.anagement  of  property. 
Id.  Provision  of  will  appointing  certain 
persons  as  joint  guardians  of  tlie  estates  of 
children  held  not  sustainable  on  ground  that 
such  persons  were  trustees,  there  being  no 
attempt  to  create  trusts.      Id. 

73..  Mother  has  no  such  power,  either  un- 
der common  law  or  by  statute.  Rev.  St.  1S92. 
§  2086,  conferring  such  power  on  the  father 
alone.  Hernandez  v.  Thomas  [Fla]  39  So. 
641. 

72.  See   5  C.  I-i.   1606- 

73.  Within  meaning  of  Rev.  St.  1S98,  § 
3968,  limiting  tim.e  within  which  action  can 
be  brought  on  bond,  though  same  person  is 
appointed  guardian  of  other  minors  by  same 


order  and  the  performance  of  his  duties  with 
respect  to  tiiem  is  secured  by  the  same  bond. 
Wescott  V.  Upham,  127  Wis.  590,  107  N.  W.   2- 

74.  Gill  V.  Riley,  28  Ky.  L.  R.  639.  90  S. 
AV.    2. 

75.  Code  §  3198.  Smith  v.  Haas  [Iowa] 
109  N.  W.  1075.  In  proceeding  w^hich  was  in 
effect  one  in  probate  court  by  the  guardian 
to  obtain  custody  of  ward,  held  that  answer 
would  have  justified  court  in  removing 
guardian  on  proof  of  allegations  of  tmfitness. 
etc.  Id.  Question  wliether  grandfatlier,  wlio 
was  next  of  kin  and  stood  in  loco  parentis 
to  ward  and  would  have  been  ward's  heir  in 
case  of  his  prior  death,  was  a  "party  interest- 
ed" within  Rev.  St.  1899,  §  42.  so  as  to  be  en- 
tilled  to  petition  tor  removal  of  curator,  held 
immaterial  where  it  appeared  on  hearing  to 
which  curator  was  a  party  that  he  had  been 
guilty  of  devastavit  and  had  interests  ad- 
verse to  that  of  ward.  In  re  Padgett's  Es- 
tate,    114    Mo.    App.     307,    89    S.    W.    886. 

76.  Prior  appointment  as  guardian  in  an- 
other state  of  one  Instituting  proceedings  to 
vacate  the  appointment  of  a  guardian  of  a 
minor  orphan  must  be  proved,  though  not 
denied  under  oath,  the  material  question  not 
being  the  right  to  maintain  the  suit,  since 
under  Rev.  St.  1895,  art.  2559.  any  person 
may  commence  any  proceeding  which  he 
deems  beneficial  to  *he  ward,  but  whether. 
conceding  such  right,  there  was  any  ground 
for  relief.  Hagan  v.  Snider  [Tex.  Civ.  App.] 
98    S.    W.    213. 

77.  Rev.  St.  1899,  §§  42,  3498.  3534.  In  re 
Padgett's  Estate,  114  Mo.  App.  307,  89  S.  W. 
886.  Curator,  for  devastavit  in  wrongfully 
misappropriating  funds  of  ward  in  purchas- 
ing land  without  sanction  of  probate  court. 
Id. 

78.  Rev.  St.  1899,  §.§  42,  3534.  In  re  Pad- 
gett's Estate.  114  Mo.  App.  307,  S9  S.  W. 
S86.  Curator,  where  he  asserts  claim  ad- 
verse to  ward's  Interest  in  certain  realty. 
Id.  Where  he  has  evidently  become  unsuited 
for  the  office.  St.  1903,  §  2024.  Evidence 
held    not    to    justjfy    removal    of    father    aa 
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evidence  authorizing  siicli  a  course,^*'  and  tlie  court  cannot  review  the  order  niakin^' 
(lie  ap]wintment  where  there  has  been  no  appeal  therefrom  and  the  time  for  taking 
an  appeal  has  not  expired,  and  the  jurisdiction  is  not  qnestioned.*^  A  guardian  ap- 
pealing from  an  order  removing  him  because  of  lack  of  jurisdiction  in  the  court  a])- 
pointing  him  is  not  a  party  in  a  fiduciary  capacity  appealing  in  the  interest  of  the 
trust  within  the  meaning  of  a  statute  exempting  such  persons  from  the  necessity  of 
giving  appeal  bonds. ^- 

The  resignation  of  the  guardian,  when  accepted,  puts  an  end  to  the  guardian- 
ship until  a  successor  is  appointed.^^ 

§  3.  General  powers,  duiics,  and  UahilUiesr* — During  the  continuation  of 
the  relation  the  lawful  possession  by  the  gaiardian  of  the  ward's  realty  cannot,  bv 
any  act  of  the  guardian,  be  converted  into  a  possession  adverse  to  the  ward  so  as  to 
found  a  title  In-  adverse  possession  in  the  guardian. ^^  The  guardian  mav  delegate 
the  performance  of  ministerial  acts  to  an  attorney  or  agent.*''  The  acts  of  a  ouardi- 
an  of  minors  without  authority  and  in  excess  of  his  powers  with  reference  to  the 
ward's  estate  do  not  operate  as  an  estoppel  against  the  infants.^'  The  committee 
of  an  incompetent  has  only  such  authority  as  is  conferred  by  statute  or  bv  order  of 
the  court. ^* 

§  4.  Custody,  support,  and  education  of  the  ward.^^ — As  a  general  rule  the 
guardian  of  a  minor  is  entitled  to  the  custody  of  the  person  of  the  ward.''"  but  the 
right  is  not  an  absolute  one,  and  the  court,  will  take  into  consideration  the  welfare 
of  the  cliild.^^     The  7-ight  to  custody  may  be  enforced  by  halieas  corpus  proceedings. ''- 


guardian  of  minors.     Gill  v.   Riley,  28  Ky.  L. 
R.    639.   90   S.   V^^   2. 

79.  Gill  V.  Riley,  28  Ky.  L.  R.  639,  90  S. 
W.    2. 

80.  On  proceeding's  for  removal  of  curator, 
question  of  jurisdiction  of  circuit  court  to 
proceed  in  a  previous  case  in  wliich  judg-- 
ment  was  recovered  by  guardian  appointed 
therein  against  curator  is  not  open  for  re- 
view. In  re  Padgett's  Estate,  114  Mo.  App. 
307,    89    S.    W.    886. 

81.  Probate  court  held  to  have  no  juris- 
diction to  review  order  appointing  guardian 
for  incompetent  on  petition  of  latter  for  re- 
moval of  guardian  on  ground  that  he  was 
in  fact  competent.  Jacqueth  v.  Benzie  Cir- 
cuit Judge  [Mich.]  12  Det.  Leg.  X.  664,  105 
N.  W.   148. 

82.  Cannot  appeal  to  common  pleas  from 
order  of  probate  court  by  merely  giving 
written  notice  of  his  intention,  but  must  file 
bond  required  by  Rev.  St.  §  6408.  In  re 
GuardianshiD  of  Wallace,  4  Ohio  N.  P.  (X.  S.) 
449. 

S3.  Guardian  of  infants  resigned  and  an- 
other ^-as  appointed  in  lier  place  but  failed, 
to  qualify.  Held  that  the  failure  of  the  new 
guardian  to  qualify  did  not  operate  to  re- 
instate the  old  one  without  a  re-appoint- 
ment, and  since,  after  such  resignation,  there 
-v\-as  no  legally  appointed  guardian,  an  instru- 
ment of  adoption  executed  bj'  parent  was 
•valid.  Smiley  v.  Mcintosh,  129  Iowa,  337, 
105  N.  W.  577. 

84.  See   5   C.  T..    1607. 

85.  Though  Gen.  Laws  1896,  c.  205,  §§  2,  3, 
relating  to  adverse  possession,  would  apply 
to  such  relation  if  literally  construed. 
Guardian  of  minors.  Searle  v.  Laraway  [R. 
I.l    65   A.    269. 

84J.     May   appoint  attorney  to  receive  prin- 


J  cipal  of  overdue  mortgage  and  on  receipt  of 
1  amount  due  to  give  certificate  of  satisfac- 
;  tion,  and  such  a  certificate  executed  under 
I  power  of  attorney  is  valid.  Forbes  v.  Rey- 
j  nard,  98  N.  Y.  S.  710.  Vendee's  objection  to 
I  title  on  ground  that  mortgage  thereon  had 
I  been  held  by  guardian  and  it  did  not  appear 

that  he  had  ever  accounted  in  court  after  its 
I  payment  held  untenable.     Id. 
j       87.     Act  in  signing  division  orders  agreeing 

to  accept,  and  in  actually  accepting,   less  oil 
I  than  decree  directing  sale  of  infants'  interest 

in  oil  authorized  him   to  accept.     Headley  v. 

Hoopengarner   [W.  Va.]   55  S.   E.  744. 

88.  Committee  hold  not  to  have  waived 
any  objection  to  failure  of  plaintiff  to  ob- 
tain leave  of  court  to  continue  action  on 
claim  comimenced  before  committee  was  ap- 
pointed by  appearing  and  answering  and 
permitting  case  to  be  placed  on  calendar,  it 
not  appearing  whether  he  acted  voluntarily 
or  under  order  of  court.  Grant  v.  Humbert, 
114  App.   Div.   462.   100   N.  Y.  S.   44. 

89.  See    5    C.   L.    1608. 

90.  Under  express  provisions  of  Code  5 
3193.  hr:s  same  power  and  control  over  ward 
as  parents  would  have  if  living.  Smitli  v. 
Haas  [Iowa]  109  N.  TV.  1075.  Under  Burns' 
Ann.  St.  1901,  §  26S2,  the  rigSi;-  to  the  custody 
of  a  minor  -ward  is  an  incident  of  the  offlee 
of  guardian  where  both  of  tlie  ward's  parents 
are  dead.  Cottrell  v.  Booth  [Ind.]  76  X.  E. 
546. 

91.  Right  is  no  greater  than  that  of  a 
parent.  Smith  v.  Haas  [Iowa]  109  N'.  W.  1075. 
Though  after  the  court  has  appointed  a 
guardian  It  may  not  review  such  appoint- 
ment in  an  independent  proceeding,  nor  in- 
quire whether  he  should  be  in  any  manner 
relieved  of  his  duties  and  rights,  nor  wlieth- 
er  the  custody  of  the   child   should   be   given 
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In  case  a  guardian  otherwise  entitled  thereto  is  not  a  fit  person  to  have  such  cus- 
tody, the  proper  remedy  is  by  application  for  his  removal."^ 

The  guardian  of  a  minor  will  ordinarily  be  given  a  reasonable  allowance  for 
the  support  and  maintenance  of  his  ward.^^  No  allowance  for  board  and  services 
will  be  made,  however,  to  a  guardian  who  voluntarily  stands  in  loco  parentis  to  the 
ward  and  has  no  intention  of  charging  for  them  when  furnished."^  In  Louisiana 
the  widow  and  natural  tutrix  of  minor  children  administering  the  estate  of  her  de- 
ceased husband  is  entitled  to  an  allowance  by  way  of  remuneration  for  suras  ex- 
pended by  her  for  the  support  of  the  minors  after  she  has  lost  the  usufruct  of  the 
property  by  contracting  a  second  marriage.^®  In  some  states  no  allowance  will  be 
nade  to  the  guardian  for  sums  expended  out  of  the  corpus  of  the  estate  for  the 
maintenance  and  education  of  the  ward,  though  the  income  is  insulTicient  for  that 
purpose,  unless  he  makes  such  expenditures  under  order  of  the  court,''^  but  this  rule 
has  no  application  to  valid  claims  against  the  ward  before  the  appointment  of  the 
guardian.''^  In  others  the  realty  of  the  ward  cannot  be  made  liable  for  his  support 
and  maintenance,  but  only  the  income  thereof  can  be  used  for  that  purpose.^^ 

§  5.  The  ivard's  property  and  administration  thereof.^ — A  guardian  in  hand- 
lino-  the  funds  of  his  ward  is  held  to  tlie  use  of  such  care  as  an  ordinarily  prudent 
person  would  use  in  the  handling  of  his  own  funds.^     He  is  liable  for  losses  result- 


to  another  more  capable  or  better  fitted  to 
receive  it,  yet,  as  between  the  guardian  and 
another  person  who  has  had  the  custody  of 
the  child,  the  court  may  interfere  in  the 
child's  Interest,  at  least  to  the  extent  of 
making  some  temporary  disposition  of  its 
custody  other  than  that  resulting  from  the 
appointment  of  the  guardian.  Id.  In  pro- 
ceeding which  was  in  effect  one  to  compel 
persons  having  custody  of  minor  wards  to 
surrender  them  to  guardian,  where  answer 
alleged  that  defendants  were  uncle  and 
aunt  of  wards  and  had  had  their  custody 
since  death  of  their  father,  and  that  guardian 
was  unfit  to  have  their  custody,  held  that 
court  on  proof  of  such  allegations  should 
have  made  some  provision  for  their  custody, 
at    least    temporarily,    by    defendants.     Id. 

93.  Burns'  Ann.  St.  1901,  §  1121.  Cottrell 
v.  Booth  [Ind.]  76  N.  B.  546.  Action  by 
guardian  to  obtain  custody  of  minor  wards 
held  not  a  proceeding  in  habeas  corpus,  but 
an  action  at  law  in  effect  a  proceeding  m 
probate  court  for  purpose  of  carrying  out 
appointment  and  making  letters  of  guardian- 
shin  effectual,  to  be  determined  as  such  in 
absence  of  objection  to  form  by  defendant. 
Code  §  3432.  Smith  v.  Haas  [Iowa]  109  N. 
W.  1075. 

93.  Ward  or  some  person  on  his  behalf 
'hould  apply  for  his  removal  pursuant  to 
Burns'  Ann.  St.  1901,  §  26SS.  CottreU  v. 
Booth   [Ind.]    76  N.   E.   546. 

9-1.  Held  that  increase  in  allowance  for 
expenses  of  support  and  maintenance  would 
not  be  interfered  with.  In  re  Switzer  [Mo.] 
9  8  S.  W.  461.  Court  may,  upon  the  account- 
ing, make  such  allowance  for  past  support 
and'  maintenance  as  might  have  been  made 
if  application  therefor  had  been  made  be- 
fore the  same  was  furnished.  Amount 
claimed  reduced.  In  re  Ward,  49  Misc.  181, 
98   N.   T.   S.    923. 

95.  Neither  guardian  nor  her  sureties  held 
entitled  to  allowance.     Abrams  v.  U.   S.   Fi- 


delity  &  Guaranty  Co.,    127   Wis.    579,    lOS   N. 
W.  1091. 

96.  Gaspard  v.  Coco,  116  La.  109G,  41  So. 
326. 

97.  Rev.  St.  1895,  art.  2630.  Logan  v. 
Gay  [Tex.]  14  Tex.  Ct.  Rep.  640,  90  S.  W. 
861.  The  guardian  and  liis  sureties  are 
liable  for  sums  expended  witliout  the  permis- 
sion of  the  court,  thougli  used  for  tlie  main- 
tenance and  support  of  the  ward.  Murph  v. 
McCullough  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
176,  90  S.  W.   69. 

98.  Refers  only  to  expenditures  made  by 
guardian  during  existence  of  guardiansliip. 
Logan  V.  Gay  [Tex.]  14  Tex.  Ct.  Rep.  640, 
90  S.  V/.  861.  Persons  furnishing  food,  cloth- 
ing, and  other  necessaries  before  appoint- 
ment of  guardian  are  entitled  to  reimburse- 
ment out  of  minor's  property,  claims  there- 
for constituting  debts  against  minor's  estate 
which  may  be  established  arid  paid  when 
guardian    is    apnointed.      Id. 

99.  Under  St.  1903,  §  2034,  unless  author- 
ized by  deed  or  will  under  which  estate  is 
derived,  no  allowance  can  be  made  guardian 
for  maintenance  and  education  of  ward  be- 
yond the  income  of  the  estate,  except  where 
ward  is  of  such  tender  years  or  infirm  health 
that  he  cannot  be  bound  out  as  an  apprentice, 
or  no  suitable  person  will  take  him  as  such, 
or  except  when  it  is  best  for  ward  that  prin- 
cipal of.  personalty  shall  be  applied  for  his 
board  and  tuition,  and  court,  upon  settle- 
ment of  accounts,  shall  deem  application  to 
have  been  judicious  and  properly  made,  but 
neither  ward  nor  his  realty  can  be  held 
liable  for  any  such  disbursements.  Fidelity 
Trust  Co.  V.  Butler,  28  Ky.  L.  R.  1268,"  91 
S.  W.  676.  Realty  cannot  be  made  liable  for 
such  disbursements  even  though  minor  solic- 
ited them  and  received  benefit  of  them.  Id. 
Guardian  cannot  subject  realty  and  proceeds 
thereof  belonging  to  ward  at  termination  of 
guardianship  to  payment  of  advances  made 
during  ward's  minority.  Wilson  v.  Fidelity 
Trust  Co.  [Ky.]   97  S.  W.  753. 
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ing  from  his  fault  or  mismanagement/  biit,  when  he  exercises  the  required  degree 
of  care,  will  not  be  held  responsible  for  those  for  which  he  is  not  to  blame.*  He  is 
not  liable  for  losses  due  to  tlie  failure  of  a  bank  in  which  in  the  exercise  of  such 
care,  he  deposits  the  funds  of  the  ward  for  safe  keeping  during  such  time  as  is 
reasonabl}'  necessary  for  their  investment  under  order  of  court,  provided  such  banlv 
is  regarded  by.  the  public  as  solvent  and  safe  and  he  knows  nothing  to  the  con- 
trary/ but  the  contrary  is  true  where,  without  an  order  of  court,  he  agrees  that  the 
deposit  shall  remain  for  a  fixed  period  of  time,  and  thereby  loses  the  right  to  with- 
draw it  during  such  time.^  He  may  employ  attorneys  or  agents  according  to  the 
visual  course  of  business  to  reduce  the  estate  of  his  ward  to  possession  and  to  protect 
the  same.'^  "^^len  once  reduced  to  possession,  however,  it  becomes  his  personal  duty 
to  manage  and  care  for  it,  and  if  he  intrusts  it  to  another  for  that  purpose  he  is 
liable  for  any  loss  resulting  therefrom.*  He  must  exercise  diligence  and  good  faith 
to  make  the  estate  productive,  but  where  he  does  so  is  only  responsible  for  the  highest 
rate  of  interest  which  could  have  been  procured  under  the  circumstances.^  If  he 
uses  in  his  own  business  tlie  estate  of  the  ward,  or  so  commingles  his  ward's  money 
with  his  own  that  it  becomes  undistinguishable,  he  must  accoimt  for  at  least  legal 
interest.^"  He  will  be  charged  with  .interest  on  funds  received  by  him  and  not  in- 
vested.^^     In  some  states  he  is  not  liable  for  interest  during  the  first  year  after  his 


1.  See  5   C.   L.  1608. 

2.  Murph  V.  "McCulloug-h  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  176,  90  S.  W.  69.  Where 
money  was  left  in  bank  for  nine  months, 
question  whether  action  of  guardian  was 
prudent  in  manag-ement  thereof  held  for 
jury.      Id. 

3.  Cannot  be  charged  with  less  than  full 
amount  of  notes  where  it  appears  that  fail- 
ure to  collect  full  amount  was  due  to  his 
own  fault.  Griffin  v.  Collins,  125  Ga.  159, 
53   S.  E.   1004. 

4.  Guardian  who  acted  in  good  faith  in 
purchase  of  note  and  exercised  reasonable 
and  proper  care  for  investment  of  ward's 
money  held  not  liable  for  loss  due  to  failure 
to  realize  thereon  the  amount  expected  at 
time  of  its  purchase.  Henderson  v.  Light- 
ner  [Ky.]  92  S.  TV.  945.  Where  he  received 
notes  which  thereafter  became  uncollectible 
without  fault  on  his  part,  held  that  he  was  ; 
properly  allowed  by  court  to  compromise 
same  and  should  be  charged  only  with 
amount  received  under  such  compromise. 
Griffin  v.  Collins,  125  Ga.  159,  53  S.  E.  1004. 
Burden  held  on  administrator  of  ward,  under 
the  circumstances,  to  show  that  loss  resulted 
from    guardian's   mismanagement.      Id. 

5.  Murph  V.  McCullough  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.   176.  90   S.  W.   69. 

6.  Both  he  and  his  bondsmen  liable  In  such 
case.  Murph  v.  McCullough  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  176,  90  S.  W.  69.  Evidence 
held  to  sustain  finding  that  it  was  so  deposit- 
ed. Id.  Instruction  in  effect  a  peremptory 
one  to  find  for  defendant  if  money  was  de- 
posit and  not  a  loan  held  properly  refused. 
Id. 

7.  Abrams  v.  U.  S.  Fidelity  &  Guaranty 
Co.,   127   Wis.   579,   106  N.   W.   1091. 

8.  Where  attorney  collected  claims  which 
were  satisfied  by  checks  or  drafts  payable  to 
guardian's  order,  and  guardian  indorsed 
same  and  gave  them  back  to  attorney  to  be 
Invested  by  him  for  her  as  guardian.    Abrams 
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V.  U.  S.  Fidelity  &  Guaranty  Co.,  127  Wis. 
579,  106  N.  W.  1091.  Guardian  held  responsi- 
ble for  his  agent's  administration  of  property 
of  ward  coming  into  his  hands  and  entitled 
to  credit  only  for  actual  value  of  property 
accounted  for  by  him.  Griffin  v.  Collins,  125, 
Ga.    159,    53    S.    E.    1004. 

9.  Is  responsible  for  any  loss  or  de- 
ficit in  its  income  arising  either  from 
want  of  good  faith  or  the  exercise  of 
due  diligence.  Goff' s  Guardian  v.  Goff  [Ky.] 
93  S.  W.  625.  St.  1903,  §  2035,  does  not  ren- 
der him  responsible  at  all  hazards  for  inter- 
est at  6  per  cent  on  balances  remaining  in 
his  hands,  particularly  in  view  of  §  4708  au- 
thorizing investments  in  such  securities  as 
are  regarded  as  safe  by  prudent  business 
men.  Id.  Evidence  held  to  show  that  guard- 
ian acted  with  diligence  and  good  faith  but 
that  it  was  impossible  to  keep  funds  invest- 
ed at  level  rate  of  6  per  cent.  Id.  Fact  that 
banks  could  loan  money  at  6  per  cent  held 
not  to  show  that  guardian  could  have  done 
so.      Id. 

10.  Goff's  Guardian  v.  Goff  [Ky.]  93  S.  W. 
625. 

11.  Charged  with  interest  on  sum  received 
from  former  guardian  from  date  of  its  re- 
ceipt at  rate  it  would  have  earned  if  de- 
posited in  bank  with  other  funds,  where  he 
failed  to  charge  himself  such  sum  and  offered 
no  proof  as  to  what  he  did  with  it.  In  re 
Ward,  49  Misc.  181,  98  N.  T.  S.  923.  Also 
charged  with  interest  at  same  rate  from  date 
of  his  appointment  on  sum  which  he  ad- 
mitted had  been  loaned  him  out  of  ward's 
funds  by  former  guardian  before  his  appoint- 
m.ent  and  for  which  he  was  held  liable  to 
account.  Id.  Where,  instead  of  investing 
funds,  guardian  turned  them  over  to  attor- 
ney for  that  purpose  and  he  defaulted,  held 
that  there  was  no  abuse  of  discretion  in 
charging  her  with  Interest  on  a  part  thereof 
from  two  months,  and  on  balance  from  three 
months,  after  she  received  them.     Abrams  v. 
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appointment  unless  there  is  interest  earned,  in  which  event  he  is  chargeable  witli 
the  actual  interest  and  no  more.^-  The  method  of  iignring  interest  is  sometimes 
regulated  b}'  statute.^^  In  the  allowance  to  the  guardian  of  interest  on  his  dis- 
bursements, annual  rests  should  be  made,  the  amounts  expended  for  the  preceding 
year  deducted,  and  interest  computed  on  the  balance  up  to  the  next  annual  rest.^* 

Unless  the  rights  of  innocent  third  parties  have  intervened,^^  an  otherwise  valid 
sale  of  the  Avard's  realty  is  voidable  and  may  be  set  aside  by  him  or  anyone  claiming 
under  him  if  the  guardian  either  directly  or  indirectly  becomes  the  purchaser  at 
the  sale.^®  Where  the  representative  has  been  guilty  of  actual  fraud,  it  is  imma- 
terial that  the  minors  may  have  obtained  some  benefit  from  the  transaction.^" 

The  guardian  cannot,  by  any  contract  except  those  specially  allowed  by  law, 
bind  his  ward's  property  or  create  any  lien  thereon.^^  The  fact  that  one  dealing 
with  him  is  ignorant  of  the  law  in  this  regard  does  not,  in  the  absence  of  fraud  or 
misplaced  confidence,  entitle  him  to  equitable  relief."  He  may,  as  a  general  rule, 
contract  for  lajjor  and  services  for  the  benefit  of  the  ward's  estate,  and  such  con- 
tracts, when  made  in  good  faith  and  approved  by  the  court,  are  a  charge  upon 
the  estate.-"  In  some  states  he  may,  with  an  order  of  court,  compromise  con- 
troversies involving  the  ward's  lands  when  the  ward's  interests  will  thereby  be  sub- 
served.^^ He  has  only  such  right  to  mortgage  realty  as  is  conferred  on  him  by 
statute.^^     He  has  no  authority  to  postpone  the  security  of  a  mortgage  given  him  as 


U.  S.  Pidelity  &  Guaranty  Co.,  127  Wis.  579, 
106  N.  W.  1091.  Interest  held  properly 
charg-ed  on  fund  from  date  subsequent  to 
that  on  which  it  was  stipulated  it  had  been 
received.  Id.  Where  g-uardian  failed  to 
properly  handle,  funds  of  wards  and  used 
them  without  order  of  court,  held  properly 
charged  with  interest  at  10  per  cent  from 
time  when,  by  use  of  reasonable  diligence, 
she  could  have  loaned  money  under  order  of 
court.  Murph  v.  McCuUough  [Tex.  Civ.  App.] 
14  Tex.  Ct.   Rep.   176,  9a  S.  W.   69. 

12.  Griffin  v.  Collins,  125  Ga.  159,  53  S.  E. 
1004. 

13.  Provision  of  Civ.  Code  1895.  §  3498, 
relating  to  interest  to  be  charged  trustees, 
held  applicable  to  settlement  by  one  who 
was  estopped  to  deny  that  he  was  guardian. 
Griffin   v.   Collins,   125    Ga.    159,    53   S.   E.    1004. 

14.  Allowance  from  a  period  midway  be- 
tween time  of  her  appointment  and  time  of 
her  resignation  held  not  prejudicial  error 
where  that  method  was  more  favorable  to 
her  than  the  proper  one  would  have  been. 
Abrams  v.  U.  S.  Fidelity  &  Guaranty  Co., 
127    Wis.    579,    106   N.    W.    1091. 

15.  See  5  C.  L.  1612,  §  10.  Burns  v.  Cooper 
[C.  C.  A.]  140  F.  273.  One  to  whom  guardian 
afterwards  conveyed  property  out  of  grati- 
tude for  past  care  and  kindness  and  upon  a 
promise  to  care  for  her  in  the  future  held 
not  a  bona  fide  purchaser  for  value  v/here  it 
appeared  that  he  did  not  thereafter  support 
her,  though  he  expressed  his  willingness  to 
do  so  if  required,  and  wards  had  same  right 
against  him  as  they  would  have  had  against 
her.  Sunter  v.  Sunter,  190  Mass.  449,  77  N. 
E.  497. 

16.  Both  under  the  general  principles  of 
equity  and  Comp.  St.  Neb.  c.  23,  §  85.  Burns 
V.  Cooper  [C.  C.  A.]  140  F.  273.  Sale  held 
fraudulent  and  voidable  where  guardian  sold 
to  third  person  for  purpose  of  transferring 
title    to    himself,    and    such    person    shortly 


thereafter,  and  as  a  part  of  the  same  trans- 
action, reconveyed  to  him  indivlduallj^.  Id. 
Sale  by  guardian  of  minor  indirectly  to  her- 
self. Sunter  v.  Sunter,  190  Mass.  449,  77  N. 
E.   497. 

17.  Where  guardian  procured  property  to 
be  sold  for  purpose  of  himself  acquiring' 
title,  held  that  such  benefit  would  not  estop 
wards  or  those  claiming-  under  them  from 
avoiding  the  .sale  or  interposing  fraud  in  de- 
fense of  their  rights.  Burns  v.  Cooper  [C. 
C   A.]    140   F.    273. 

18.  Civ.  Code  1895,  §  2552.  Burke  v.  Mac- 
kenzie,   124   Ga.    248,   52  S.   E.    653. 

19.  Burke  V.  Mackenzie,  124  Ga.  248,  52 
S.  E.  653. 

20.  Civ.  Code  1895,  §  2549.  Burke  v.  Mac- 
kenzie, 124  Ga.  248,  52  S.  E.  653.  Contract 
for  improvement  of  realty  by  erection  of 
buildings  thereon  held  not  within  such  section, 
and  person  erecting  them  was  not  entitled 
to  foreclose  lien  thereon  nor  to  paymer<t  out 
of  rents  and  profits.  Id.  Nor  would  equity 
compel  g-uardian  to  proceed  under  order  ob- 
tained by  him  authorizing  him  to  mortgage 
the   property  to  pay  tlie  debt.     Id. 

31.  Under  St.  1903,  §  2030,  statutory 
guardian  of  infant  cestui  que  trust,  who  was 
also  testamentary  trustee,  held  properly  au- 
thorized to  borrow  money  on  mortgage  to 
settle  contest  instituted  by  heirs  for  purpose 
of  having  Vv-ill  declared  invalid,  where  ad- 
judication of  invalidity  would  have  resulted 
in  beneficiaries  of  trust  receiving  nothing. 
Fidelity  Trust  Co.  v.  Hawkins,  28  Ky.  L..  R. 
720.    90    S.    W.    249. 

22,  Mortgage  executed  under  order  of 
probate  court  by  guardian  on  estate  in  re- 
mainder belonging  to  minor  heirs  held  a 
valid  lien  on  heirs'  interests  and  should  be 
paid  out  of  proceeds  of  a  sale  thereof.  Ure 
V.  Ure  [111.]  79  N.  E.  153.  Rev.  St.  1899,  § 
3504,  prescribes  only  purposes  for  which 
curator  may  mortgage  his  ward's  lands  even 
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guardian  to  that  of  a  second  mortgage  on  the  same  property. =^  In  manv  states  he 
may  sell  personalty  without  an  order  of  court.-*  In  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  a  regularly  appointed  guardian  leasing  property 
of  his  ward  has  taken  all  necessary  legal  steps  to  authorize  him  to  do  so,-^  and  the 
burden  is  upon  the  party  attacking  the  lease  to  establish  the  facts  necessary  to  show 
its  illegality.-^  The  assignee  of  such  a  lease  in  possession  cannot  question  its  val- 
idity because  of  irregularities  in  the  procedure.^' 

All  payments  of  sums  due  the  ward  must  be  made  to  the  guardian.-*  Tlie 
guardian  will  be  charged  with  all  property  of  the  ward  actually  received  by  him/* 
and  must  account  for  debts  which  he  owes  to  the  ward.'"  He  will  generally  be  al- 
lowed for  sums  expended  for  necessary  improvement*/^  and  for  repairs  and  insur- 
ance/^ and  for  t-axes  paid  on  the  property  of  the  ward.^^  A  guardian  suing  to  set 
aside  a  deed  of  his  ward  has  the  burden  of  showing  the  ward's  legal  incapacity  to 
make  the  conveyance.^* 

One  who,  without  legal  appointment  or  qualification,  assumes  the  functions  of 
a  guardian  by  exercising  control  over  the  person  or  estate,  or  both,  of  a  minor,  will 
be  regarded  as  a  guardian  de  son  tort"^  and  will  be  held  subject  to  all  the  responsi- 


with  order  of  court,  and  since  he  Is  not 
thereby  authorized  to  do  so  for  purpose  of 
borrowing-  money  to  discharge  pre-existing 
incumbrances,  no  sucli  authority  will  be  im- 
plied and  none  exists,  and  mortgage  for  that 
purpose  is  void  even  though  curator's  act  in 
making  it  was  for  ward's  best  interest. 
Capen  v.  Garrison,   193  Mo.   335,  92  S.  W.  368. 

23.  Where  duly  recorded  mortgage  was 
assigned  to  guardian  ■w'lio  thereafter,  as 
agent  of  third  party,  negotiated  loan  to  mort- 
gagors, the  mones"  being  applied  on  guard- 
ian's mortgage  and  expended  for  benefit  of 
infant  wards,  loan  being  secured  by  another 
mortgage  on  same  land,  held  that  guardian 
had  no  authority  to  postpone  his  security  as 
guardian  to  second  mortgage.  Covey  v.  Les- 
lie  [Mich.]  13  Det.  Leg.  N.  218,  107  N.  W.  9D0. 

24.  Rev.  Laws  c.  145,  §  35,  providing  that 
the  probate  court  may  authorize  guardian  to 
sell  personalty,  is  for  the  protection  of  the 
guardian  and  does  not  render  a  sale  without 
a  license  invalid.  Gardner  v.  Blacon  Trust 
Co.,  190  Mass.  27,  76  N.  B.  455.  Guardian  of 
minor  legatees  held  to  have  power  to  sell 
stock  tlie  title  to  which  had  vested  in  them 
under  the  will.  Cabbie  v.  Cabbie,  111  App. 
Div.  426,  97  N.  T.  S.  773.  Evidence  held  to 
sustain  finding  that  stock  was  sold  by 
guardian  of  minors  for  an  adequate  price. 
Id 

25.  26.  Norton  v.  S.troud  State  Bank  [Okl.] 
87    P.    848. 

27.  T\''here  a  guardian  leased  land  with- 
out complying  with  statutory  requirement 
that  lease  shall  be  made  to  highest  bidder 
after  public  notice,  and  the  lessee  conveyed 
his  interest,  without  warranty,  to  a  third 
person,  who  entered  upon  and  enjoyed  the 
peaceable  and  uninterrupted  possession  of 
the  premises  and  reaped  the  fruit  of  the 
lease,  held  that  such  third  person  could  not 
question  the  validity  of  the  lease  or  the  as- 
signment in  defense  of  a  note  given  in  con- 
sideration of  such  assignment.  Norton  v. 
Stroud   State   Bank   [Okl.]    87   P.    848. 

28.  Only  the  regularly  qualified  guardian 
of  an  infant  has  authority  to  receive  payment 
and    enter    satisfaction    of    a    judgment    re- 


I  covered  in  favor  of  such   infant,   and  neither 
I  next  friend  by  whom   infant  sues   nor  attor- 
:  ney    representing    him    in    action   can    do    so. 
:  Collins    V.     Gillespy     [Ala.]     41    So.     g"30.       A 
'  mortgagor   who    pays    the   amount    of   a   past 
I  due  mortgag-e  to  one  entitled  to  receive  pay- 
ment is  not  bound  to  see  to  the  proper  appli- 
;  cation    of    the   money.      Where    pays    amount 
of    mortgage    held    by    guardian    to    one    to 
%vhom    latter    has    given    power    of    attorney 
:  to   receive    it   and    give   satisfaction.      Forbes 
i  V.   Reynard,    98   N.  Y.   S.    710. 
I      29.     Is  chargeable  with  the  rents   of  prop- 
I  erty   in    which    he    invests    the    funds    of   tlie 
v/ard.     Griffin  v.  Collins,  125  Ga.  159,  53  S.   E. 
I  1004.      Guardian   collecting  rents   through   an 
1  agent    after    ward    became    of    age    held    en- 
j  titled   to  credit   for   com.missions   paid   agent. 
I  Ohlmann   v.    V^^irth    [Ky.]    97   S.   W.   760. 
!      30.     Guardian    held    liable    to    account    for 
sum    which   he   admitted   iiad   been   loaned   to 
him  by  former  guardian  out  of  Ts-ard's  prop- 
erty  before   his  appointment,   such  indebted- 
ness    having    passed     to    him     from     former 
guardian  as  an  indebtedness  against  himself 
individually.      In    re    "Ward,    49    Misc.    181,    98 
N.    Y.   S.    9  23. 

31.  Held  entitled  to  make  up  out  of  rents 
sums  expended  by  him  out  of  his  own  money 
in  betterments  upon  the  property  so  as  to 
make  it  rent  producing.  Ohlmann  v.  Wirth 
[Ky.]  97  S.  W.  760.  V\'idow  as  natural  tutrix 
of  minor  heirs  administering  succession  of 
deceased  husband  held  entitled  to  allowance 
for  amount  expended  in  building  house  on 
property  of  community.  It  being  a  necessary 
improvement  which  enhanced  the  value  ot 
the  property  and  enabled  her  to  collect  rents 
for  wl:ich  she  accounted  to  her  wards.  Gas- 
pard   v.  Coco.   116  La.   1096.   41   So.   326. 

32.  On  property  in  which  he  invests  ward's 
funds.  Griffin  v.  Collins,  125  Ga.  159,  53  S. 
E.    1004. 

33.  Natural  tutrix  administering  succes- 
sion of  deceased  husband.  Gaspard  v.  Coco, 
116   La.    1096.   41   So.    326. 

34.  Reese  v.  Shutte   [Iowa]    108  N.  W.  525. 

35.  One  who  takes  charge  of  infant's  per- 
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bilities  that  attach  to  a  legally  constituted  guardian  or  trustee.'^  He  becomes  liable 
as  a  trustee  in  invitum,  and  the  trust  relation  continues  until  his  account  is  settled 
or  discharged.^^  The  ward  may,  in  such  case,  upon  attaining  his  majority,  maintain 
an  action  for  money  had  and  received  against  him  for  the  moneys  of  the  ward  re- 
ceived by  him  during  the  period  of  his  assuming  to  act  in  that  capacity.^^  Such 
guardianship,  however,  ceases  upon  the  arrival  of  the  infant  at  the  age  of  maturity, 
and  money  of  the  ward  thereafter  received  by  tlie  guardian  cannot  be  regarded  as 
in  his  possession  as  trustee  by  virtue  of  such  guardianship.^^ 

■§  6.  Presentment  and  allowance  of  claims}'^ — Claims  must  generally  be  ap- 
proved and  allowed  by  the  guardian  and  the  court.*^  In  ISTew  York  the  surrogate 
has  no  authority  to  pass  on  the  personal  claim  of  a  general  guardian.*-  The  action 
of  tlie  court  in  establishing  a  claim  as  a  judgment  against  the  estate  of  the  ward 
cannot  be  questioned  except  by  the  direct  revisory  proceeding  provided  by  statute.*^ 

In  New  York  the  court,  wbich  by  its  committee  takes  possession  of  the  property 
of  an  incompetent,  has  full  authority  to  pay  all  just  claims  against  him  to  the  ex- 
tent of  his  estate  and  to  determine  the  validity  of  disputed  claims.**  One  seeking 
to  enforce  a  claim  against  an  incompetent  for  whom  a  committee  has  been  appointed 
should  petition  the  court  that  the  claim  be  allowed  and  paid,  or,  in  the  alternative, 
for  leave  to  sue  thereon.*'^  If  the  estate  is  insufficient  to  pay  all  claims  in  fidl,  the 
property  will  be  applied  in  payment  thereof  pro  rata  without  preference,  except 
where,  prior  to  the  adjudication  of  incompetency  and  tlie  appointment  of  a  com- 
!  mittee,  the  creditor  has  in  good  faith  obtained  a  lien  or  acquired  a  right  of  property 
by  contract  or  otherwise.*^  The  mere  fact  that  a  creditor  has  commenced  an  action 
at  law  on  his  claim  prior  to  the  appointment  of  a  committee  gives  him  no  lien  or 
right  of  priority  in  its  payment.*^  Such  action  need  not  necessarily  be  stayed  until 
the  discharge  of  the  comimittee  or  the  further  order  of  the  court,  but  may  properly 
be  prosecuted  to  judgment  to  enable  the  plaintiff  to  have  his  claim  liquidated  before 
applying  to  the  court  to  have  it  paid  by  the  committee.**  Any  judgment  recovered 
in  such  action  can  only  be  enforced  by  application  to  the  court.*^ 


son  and  earnings.     Zeicleman  v.  Molasky,  118 
Mo.    App.    106,    94    S.    W.    754. 

36.  Zeideman  v.  Molasky,  118  Mo.  App. 
106,    94  S.   W.    754. 

37.  Relation  will  continue  after  Infant 
becomes  of  age  where  he  continues  in  pos- 
session and  fails  to  account  at  that  time. 
Zeideman  v.  Molasky,  118  Mo.  App.  106,  94 
S.   W.   754. 

38.  For  value  of  her  services  appropriated 
by  him  and  interest  thereon.  Petition  held 
to  state  cause  of  action.  Zeideman  v.  Mo- 
lasky,  118  Mo.  App.  106,  94  S.  W.  754. 

39.  Earningrs  of  ward  after  that  time. 
Zeideman  v.  Molasky,  118  Mo.  App.  106,  94 
S.  W.   754. 

40.  See   2    C.   L.    1573. 

41.  Where  claim  was  ajlowed  by  guardian 
and  duly  entered  on  claim  docket  and  was 
thereafter  approved  by  the  court  and  ap- 
proval was  by  the  county  judge  duly  en- 
tered on  the  claim  docket  and  indorsed  on 
the  claim,  the  claim  was  tliereby  established 
as  a  judgment  against  the  estate  of  the 
ward,  no  order  on  the  minutes  in  addition  to 
that  on  the  claim  docket  being  required. 
Rev.  St.  1895,  arts.  2714,  2717,  2719,  2723,  2730. 
Tvogan  V.  Gay  [Tex.]  14  Tex.  Ct.  Rep.  640, 
90    S.    W.    861. 

42.  Guardian  of  minor.     In  re  Tyndall,  48 


Misc.  39,  96  N.  Y.  S.  222.  Code  Civ.  Proc.  § 
2846,  is  not  broad  enough  to  confer  such 
authority,  and  §  2719  applies  only  to  execu- 
tors  and    administrators.      Id. 

43.  Logan  V.  Gay  [Tex.]  14  Tex.  Ct.  Rep. 
640,    90    S.   W.   861. 

44.  Summary  remedy  is  favored  and  will 
be  adopted  in  absence  of  special  circum- 
stances rendering  action  necessary  or  appro- 
priate. Grant  v.  Humbert,  114  App.  Div.  462, 
100   N.   T.   S.   44. 

45.  46,  47.  Grant  v.  Humbert,  114  App.  Div. 
462,    100   N.    T.    S.    44. 

48.  Grant  v.  Humbert,  114  App.  Div.  462, 
100  N.  T.  S.  44.  Held  that  motion  by  com- 
mittee for  stay  should  have  been  denied  and 
leave  should  have  been  granted  to  plaintil^ 
to  prosecute  action  to  judgment.  Id.  Wliere 
plaintiff  commenced  action  on  claim  against 
lunatic  before  appointment  of  committee, 
held  that  fact  that  limitations  expired  pend- 
ing stay  secured  by  committee  would  not 
affect  plaintiff's  right,  if  his  claim  was  not 
paid  in  full  by  the  committee,  to  continue 
his  action  for  any  unpaid  balance  after  com- 
mittee's   discharge.      Id. 

49.  Is  not  enforceable  by  execution  -while 
estate  is  in  ^custody  of  the  court,  but  would 
at  once  become  so  if  incompetent  should 
recover  and  committee  be  discliarged.     Grant 
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§  7.  Judicial  proceedings  to  sell  property  of  ward.^^ — In  some  states  realty 
belonging  to  infants  may  be  sold  where  the  income  thereof  and  the  personalty  is  in- 
suiEcient  for  their  support  and  education/^  In  others  the  property  of  nonresident 
insane  persons  may  be  sold  for  the  payment  of  their  debts,  to  provide  for  their  sup- 
port and  maintenance,  or  for  the  better  investment  of  the  proceeds.^-  The  fact 
that  the  estate  of  a  decedent  owes  debts  does  not  prevent  a  sale  of  realty  .descending 
to  minor  heirs  for  tlieir  benefit  under  the  New  Mexico  statute." 

The  procedure  to  sell  realty  is  purely  statutory  and  varies  in  the  different  states. 
The  guardian  is  sometimes  required  to  take  an  oath  before  fixing  the  time  and  place 
of  sale.^*  The  required  notice  must  be  given.^^  In  some  states  the  sale  is  made 
by  commissioners  appointed  by  the  court  for  that  purpose,^^  and  the  guardian  as 
such  has  no  right  to  the  possession  of  the  proceeds,  but  they  can  only  be  paid  for  the 
purpose  of  reinvestment  into  the  hands  of  some  person,  who  may  or  may  not  be  the 
guardian,  upon  special  bond  being  given  for  the  care  of  the  same.°^  In  proceedings 
under  the  New  York  code  to  sell  realty  to  pay  debts,  the  report  of  the  referee  to 
whom  the  matter  may  be  referred  is  not  binding  on  the  court.^*  The  mere  fact 
that  the  guardian  makes  no  objection  to  the  claim  for  the  payment  of  which  a  sale 
is  sought  does  not  require  the  court  to  allow  it,^®  and  the  court  cannot  adjudicate 
a  claim  involving  an  accounting  by  the  claimant  as  administrator  of  a  decedent.^" 

Where  the  petition  and  order  correctly  describe  the  premises,  subsequent  mis- 


V.   Humbert,    114   App.    Div.    462,   100   N.  T.    S. 
44. 

50.  See    5  C.   L..   1609. 

51.  Sale  of  infant's  realty  ordered  on 
ground  that  personalty  and  Income  of  realty- 
was  insufficient  for  their  support  and  educa- 
tion. In  re  Wyckoff,  50  Misc.  190,  100  N.  Y. 
S.   417. 

52.  Laws  1893,  p.  286,  c.  120,  when  con- 
strued in  connection  with  the  rest  of  the  act. 
Coleman  v.  Cravens,  41  Wash.  1,  82  P.  1005. 
Act  held  to  repeal  by  implication  Hill's  Ann. 
St.  &  Codes  §§  3071-3078,  though  provision 
expressly  repealing-  such  sections  is  void 
because  subject  is  not  expressed  in  title.     Id. 

53.  Mere  fact  that  petition  for  appoint- 
ment of  special  guardian  for  minor  heirs  and 
for  sale  of  land  set  up  the  fact  that  there 
were  debts  of  decedent's  estate  which  should 
be  paid  held  not  to  prevent  sale  for  benefit 
of  such  heirs  under  Comp.  Laws  1897,  §§ 
2052,  2053.  Hag.erman  v.  Meeks  [N.  M.]  86 
P.    801. 

54.  Fact  that  guardian  did  not  take  oath 
required  by  B.  &  C.  Comp.  §  5602,  until  after 
fixing  the  time  and  place  of  sale  and  until 
four  days  before  the  sale,  held  an  irregu- 
larity and  was  cured  and  sale  validated  by 
Laws  1899,  p.  64,  §  3,  a  curative  act  subse- 
quently passed  validating  guardians'  sales 
in  certain  cases.  Fuller  v.  Hager  [Or.]  83 
P.  782. 

55.  Notice  of  hearing  required  by  statute 
to  be  given  to  ward  is  jurisdictional,  and 
deed  made  wifhout  it  is  void  and  subject  to 
collateral  attack.  Beachy  v.  Shomber  [Kan.] 
84  P.  547.  Where  record  shows  giving  of 
notice  which  was  insufTicient,  it  cannot  be 
presumed  from  fact  that  sale  was  confirmed 
that  new  notice  was  given.  Id.  In  proceed- 
ing under  Civ.  Code  1895,  $  4987,  by  guardian 
for  sale  of  property  of  minors  and  reinvest- 
ment   of    proceeds,    minors    under    age    of    14 


need    not    be    served    with    notice.      Furr    v. 
Burns,   124   Ga.    742,    53   S.   E.    201. 

56.  Where  two  persons  were  appointed 
commissioners  with  power  in  either  to  act, 
but  only  one  gave  bond  and  acted,  and  decree 

^  ratifying  sale  directed  him  to  collect  money 
and  make  deeds,  which  he  did,  held  that 
on  his  subsequently,  and  without  authority, 
turning  over  a  part  of  the  proceeds  to  the 
other,  the  latter  could  not  be  held  liable 
therefor  as  commissioner.  Pope  v.  Prince's 
Adm'r    [Va.]    52    S.    E.    1009. 

57.  Under  Code  1904,  §  2622.  Pope  v. 
Prince's  Adm'r  [Va.]  52  S.  E.  1009.  Guardian 
to  whom  fund  was  turned  over,  having  no 
right  to  receive  it  as  guardian  de  jure, 
could  not  be  held  liable  for  it  as  guardian  da 
facto,  and  claim  of  infant  therefor  against 
his  estate  on  his  death  was  not  a  preferred 
debt  of  fourth  class  under  §  2660.  Id.  He 
would,  however,  be  regarded  as  a  construct- 
ive or  de  facto  trustee  holding  fund  for 
ward's  benefit.  Id.  Orders  relating  to  inter- 
est on  instalments  of  purchase  price  of  land 
in  which  infants  owned  an  undivided  inter- 
est and  which  was  sold  under  mortgage  fore- 
closure held  to  authorize  payment  to  com- 
missioner of  entire  amount  of  interest  due 
so  that  purchaser  was  entitled  to  credit  for 
amount  so  paid  and  turned  over  by  commis- 
sioner to  guardian  vmder  order  of  court, 
though  guardian  failed  to  account  for  a  part 
of  it.  Louisville  Trust  Co.  v.  Kidd  [Ky.j 
93   S.   W.    38. 

58.  Report  of  referee  appointed  undei 
Code  Civ.  Proc.  §  2354.  In  re  Wyckoff,  50 
Misc.    190,    100    N.    Y.    S.    417. 

55).  In  re  Wyckoff,  50  Misc.  190,  IDO  N.  Y. 
S.    417. 

(50.  Court  held  to  have  no  jurisdiction  to 
adjudicate  claim  of  infants'  mother  based 
in  whole  or  in  part  on  her  dealings  as  ad- 
ministratrix with  the  estate  of  her  deceased 
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descriptions  will  be  regarded  as  clerical  errors  which  may  be  corrected  by  the  court 
and  the  parties  at  any  time.''^  An  ambignoiis  report  of  appraisers  will,  if  possible, 
be  so  construed  as  to  uphold  the  deed.*^-  The  burden  of  proving  fraud  is  on  an  in- 
fant seeking  to  have  the  sale  set  aside  on  that  ground. ^^ 

A. guardian's  sale  under  order  of  court  is  a  jiidicial  one  to  which  the  rule  of 
caveat  emptor  strictly  applies.®*  The  court  sells  and  the  purchaser  acquires  only 
such  title  as  the  ward  has."^^  The  purchaser  is  bound  to  know  the  source  and  con- 
dition of  the  title,  and,  after  confirmation  of  the  sale,  is  not,  in  the  absence  of  fraud 
or  mutual  mistake  of  fact,  entitled  to  be  relieved  from  the  purchase  or  from  paying 
the  purchase  price,  thouugh  he  has  acquired  no  valid  title.*"^  Persons  dealing  with 
titles  derived  through  such  sales  are  chargeable  with  what  the  public  records  disclose 
with  reference  thereto.**^  It  is  generally  provided  that  actions  by  the  ward,  or  those 
claiming  under  him,  to  recover  land  sold  by  his  guardian  must  be  brought  within  a 
specified  time  after  the  termination  of  the  guardianship,^^  or  the  recording  of  the 
deed,"^  but  such  statutes  do  not  preclude  them  from  setting  up  the  fraudulent  char- 
acter of  a  sale  at  which  the  guardian  indirectly  became  the  purchaser  and  the  con- 
sequent invalidity  of  a  mortgage  subsequently  executed  by  him  in  a  suit  to  foreclose 
the  same,  though  more  than  the  statutory  period  has  elapsed,  where  they  have  not 
been  guilty  of  laches.'^" 

In  case  the  sale  is  set  aside  as  invalid,  the  purchaser  must  account  for  rents 
and  profits,'^^  but,  in  many  states^  will  be  allowed  the  value  of  permanent  improve- 
ments made  by  him.'^- 


husbana  m  a  foreign  state  and  involving  an 
accounting-  by  her  in  tliat  capacity.  In  re 
Wyckoff,    50   Misc.    190,    100  N.   Y.    S.    417. 

61.  Misdescription  in  certificate  of  ap- 
praisement carried  forward  in  order  of  court 
approving  sale  and  in  curator's  deed.  Metz 
V.    Wright,   116    Mo.    App.    631,    92   S.   W.    1125. 

63.  As  to  value  of  property.  Beachy  v. 
Shomber    [Kan.]    84    P.    547. 

63.  Evidence  held  insuflficient  to  show 
fraud  on  part  of  guardian  and  purchaser. 
Sansom    v.    Wolford    [W.   Va.]    55    S.    B.    1020. 

64.  A  sale  of  an  infant's  lands  under  the 
summary  proceedings  provided  for  by  Code 
1899,  c.  83,  §  17.  Headley  v.  Hoopengarner 
[W.  Va.]    55  S.   E.  744. 

65.  Headley  v.  Hoopengarner  [W.  Va.]  55 
S.   E.   744. 

66.  Is  his  duty  to  ascertain  for  himself 
whether  title  may  not  be  impeached  or  super- 
seded by  some  other  paramount  one.  Head- 
ley  v.  Hoopengarner  [W.  Va.]  55  S.  E.  744. 
One  purchasing  interest  of  infants  in  oil  and 
gas  in  certain  lands  inherited  by  them  from 
their  father,  and  agreeing  to  pay  certain 
royalty  therefor,  held  not  entitled,  after  sale 
was  confirmed  and  deed  made,  to  be  relieved 
from  payment  of  royalty  on  ground  that 
father  had  disposed  of  a  part  of  such  oil  and 
gas  during  his  lifetime.  Id.  Nor  could  pro- 
ceedings be  re-opened  and  corrected,  they 
being  final  and  conclusive  in  absence  of  clear 
showing    of    fraud   "or    mutual    mistake.      Id. 

67.  Where  records  showed  that  guardian's 
deed  to  third  person  and  latter's  deed  re- 
conveying  property  to  guardian  individually 
were  executed  on  same  day,  filed  for  record 
at  same  time,  and  expressed  same  considera- 
tion, held  that  one  subsequently  taking  a 
m.ortgage  from  the  guardian  was  charged, 
with   notice   of   the   invalidity   of   the   guard- 


ian's title.     Burns  v.  Cooper  [C.  C.  A.]   140  F. 
273. 

6S.  Must  be  brought  within  five  years 
under  Comp.  St.  Neb.  1901,  §  2578.  Burns  v. 
Cooper  [C.  C.  A.]  140  F'.  273.  Suit  by  wards 
to  set  aside  sale  of  land  by  guardian  to  her- 
self individually  held  not  barred  by  ladies 
or  by  limitations,  though  not  brought  within 
10  years  after  they  became  of  age  as  re- 
quired by  Rev.  Laws  c.  202,  §  24,  where  they 
sued  soon  after  discovering  the  facts  and 
exercised  reasonable  diligence.  Sunter  v. 
Sunter,    190   Mass.   449,   77  N.   E.   497. 

69.  Held  that  after,  lapse  of  five  years 
no  defect  In  the  qualification,  after  appoint- 
ment, of  the  guardian  wlio  made  the  sale, 
and  no  defect  in  the  jurisdiction  of  tlie  pro- 
bate court  to  order  sale,  could  be  urged  to 
defeat  title  of  purchaser,  and  hence  land 
could  not  be  recovered  because  guardian  of 
insane  person  failed  to  publish  notice  of  her 
appointment.  Steward  v.  Rea  [Kan.]  87  P. 
1150. 

70.  Ward  having  had  sale  set  aside,  those 
claiming  under  him  were  not  guilty  of  laches 
in  waiting  to  interpose  defense  until  suit  to 
foreclose  was  instituted.  Burns  v.  Cooper 
[C.  C.  A.]    140   F.  273. 

71.  In  suit  in  equity  to  set  aside  guard- 
ian's sale  on  ground  tliat  she  herself  indi- 
rectly purchased  the  land  where  occupant  is 
given  an  allowance  for  betterments,  the 
plaintiffs  held  entitled  to  set  off  their  share 
of  the  rents  and  profits  during  the  period  of 
the  guardian's  occupation  after  deductinsr 
their  contributory  part  of  the  sum  expended 
by  her  for  taxes,  repairs,  and  insurance,  the 
amount  set  off  not  to  exceed  the  sum  with 
which  they  are  charged  for  improvements. 
Rev.  Laws  c.  179,  §§  23,  24.  Sunter  v.  Sunter. 
190    Mass.  -449,    77   N.    E.    497.      Admission    in 
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Orders  and  judgments  of  probate  courts  in  proceedings  to  procure  a  sale  cannot 
be  collaterally  attacked  where  jurisdiction  appears  and  fraud  is  not  charged,  par- 
ticularly where  they  are  courts  of  record.'^  The  deed  will  not  be  held  void  on  col- 
lateral attack  merely  because  the  petition  fails  to  affirmatively  show  tlie  existence  of 
the  conditions  under  which  the  statute  authorizes  the  saleJ* " 

§  8.  Actions  and  legal  proceedings  by  and  against  gnardians.''^~Actions  to 
recover  property  belonging  to  the  ward  must  be  brought  in  the  ward's  name  and  not 
that  of  the  guardianJ^  Actions  which  an  infant  would  be  authorized  to  bring  if 
sui  juris  may  ordinarily  be  brought  by  his  guardian."  In  some  stiites,  where  a  cause 
of  action  exists  directly  in  favor  of  an  infant,  the  action  should  be  brought  by  a 
guardian  ad  litem  rather  than  the  general  guardian/^  but  this  rule  does  not  apply 
to  cases  where  the  general  guardian  is  entitled  to  sue  as  trustee  of  an  express  trust,^® 
The  court,  may  in  some  states  authorize  foreign  guardians  of  nonresident  minors  to 
sue  for  debts  due  their  wards,^°  and  an  order  vacating  an  order  granting  leave  to  do 
so  is  appealable.*^  In  an  action  by  a  guardian,  his  appointment  according  to  law 
must  be  alleged.®^  ^  g^i^  ^y  ^  guardian  of  a  minor  to  foreclose  a  mortgage  given  to 
secure  a  note  payable  to  him  as  guardian  does  not  abate  by  reason  of  the  fact  that 
tlie  ward  reaches  his  majority  before  its  termination  and  that  the  guardian  is  there- 
i!]>on  discharged,^^  but  the  ward  is,  in  such  case,,  entitled  to  be  substituted  as  plain- 
tiif  in  the  action  in  place  of  the  guardian.** 


evidence  of  rental  value  of  premises  during 
entire  period  elapsing  between  improvement 
of  premises  and  commencement  of  suit,  for 
purpose  of  ascertaining-  amount  of  rent  with 
wiiicli  defendant  should  be  charged  after 
lie  obtained  title,  held  within  master's  discre- 
tion, it  being  for  him  to  determine  wliether 
it  was  so  remote  as  to  be  of  no  evidentiary 
value.     Id. 

73.  Rev.  Laws  c.  179,  S  17,  c.  184,  §  19,  pro- 
viding that  where  land  has  actually  been 
held  or  possessed  by  a  tenant  or  his  prede- 
cessor for  six  years  and  he  is  thereafter 
found  to  have  no  title  as  against  the  true 
owner  he  is  entitled  to  betterments  an- 
nexed by  himself  or  a  former  owner,  or,  if 
such  period  of  time  has  not  elapsed,  and 
w^here  improvements  have  been  made  in  good 
faith,  he  may  recover  compensation,  whether 
title  is  put  in  issue  by  writ  of  entry  or  by 
petition  for  partition,  applies  where  relief 
against  a  guardian's  sale  is  sought  in  equity. 
Sunter  v.  Sunter,  190  Mass.  449,  77  N.  E.  497. 
Provision  for  allowance  where  land  has  been 
held  for  six  years  does,  liowever,  apply  to 
such  a  case.  Id.  Provision  that  tenant  is 
entitled  to  compensation  where  it  appears 
that  he  held  by  title  w^hich  he  liad  reason 
to  believe  was  good  has  no  application  where 
title  was  acquired  through  sale  by  guardian 
to  herself  of  the  property  of  the  wards.     Id. 

73.  Hagerman  v.  Meeks  [N.  M.]  86  P.  8D1. 
Proceedings  for  sale  of  realty  of  minor  heirs 
by  special  guardian  appointed  for  that  pur- 
pose, no  appeal  having  been  taken.  Id.  Im- 
proper distribution  of  proceeds  of  guardian's 
pale  is  mere  irregularity  ■which  cannot  be 
reached    on    collateral    attack.       Id. 

74.  Beachy  v.  Shomber  [Kan.]  84  P.  547. 
Petition  alleging  that  it  would  be  for  the 
minor's  interest  to  sell  realty  "to  pay  debts 
of  the  estate"  held  not  so  defective  as  to 
render  sale  void  or  deed  open  to  collateral 
attack,  though  Gen.  St.   1901,  §  3299,  author- 


izes sale  only  when  necessary  for  minor's 
support  or  education,  or  where  his  interest 
will  thereby  be  promoted  because  of  unpro- 
ductiveness of  property,  or  its  exposure  to 
waste,  or  any  other  peculiar  circumstances, 
it  being  conceivable  that  upon  hearing  facts 
may  have  been  shown  bringing  case  within 
statutory   requirements.      Id. 

75.  See   5    C.    L.    1610. 

76.  Action  to  recover  money  belonging  to 
minors,  which  defendant  claims  to  hold  in 
trust  for  their  benefit.  Mee  v.  Fay,  190  Mass. 
40,  76  N.  E.   229. 

77.  Under  Civ.  Code  Prac.  §  428,  authoriz- 
ing creditor  of  decedent  to  bring  action  for 
settlement  of  estate,  guardian  of  infant 
creditor  may  do  so.  Beddow  v.  Wilson,  28 
Ky.   Li.   R.    661,    90  S.   W.    228. 

78.  See,  also,  Guardians  ad  Litem  and  Next 
Friends,  7  C.  L.  1896.  Schlieder  v.  Wells  99 
N.   Y.   S.    1000. 

79.  As  where  guardian  sues  to  have  pro- 
ceeds of  collateral,  given  him  by  defendants 
to  secure  note  and  subsequently  returned  by 
him  to  them  to  sell  for  his  account  and  con- 
verted by  them  pursuant  to  a  conspiracy, 
declared  a  trust  fund  in  their  hands.  Schlie- 
der V.  Wells,    99   N.   T.   S.    1000. 

80.  Superior  court  has  jurisdiction  to 
grant  leave  to  do  so,  both  upon  tlie  principle 
of  comity  and  under  2  Ball.  Ann.  Codes  & 
St.,  §  6419,  providing  that  upon  complying 
with  certain  conditions  court  may  grant  such 
guardion  permission  to  remove  property  to 
state  in  wliich  wards  reside,  and  that  order 
granting  it  shall  be  authority  for  him  to  sue 
for  and  receive  same.  In  re  Crosby,  42  Wash. 
366,  85  P.  1.  Word  "property"  as  used  in 
such    section    includes    choses    in   action.      Id. 

81.  Since  it  in  effect  determines  the  action 
brought  thereunder.  In  re  Crosbj%  42  Wash. 
366,   85    P.    1. 

82.  Allegation  that  he  was  duly  appointed 
by   an    order    of   the    surrogate's    court   of   a 
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In  some  states  an  infant  may  defend  actions  by  his  regular  guardian. ^'^  A 
minor  defendant  must  ordinarily  be  served  with,  process  before  the  filing  of  an  an- 
swer by  his  guardian  will  amount  to  an  appearance  on  his  part.®'  Service  of  sum- 
mons on  the  duly  appointed  guardian  of  a  lunatic  is  binding  on  the  lunatic  and  con- 
fers jurisdiction  on  the  court  to  adjudicate  his  rights.*^ 

§  9.  Accounting  and  settlement}^ — A  guardian  is  not  absolutely  bound  to 
account  in  court  for  the  property  of  his  ward,  but  may  account  out  of  court  when 
the  ward  comes  of  age,  and  if  such  accounting  is  fairly  and  honestly  made  and  no 
advantage  taken  of  the  ward,  a  release  given  by  him  to  the  guardian  is  as  effective 
as  a  decree  entered  in  court.^®  The  guardian  cannot  excuse  himself  from  accoimting 
for  the  property  of  his  deceased  ward  by  claiming  that  he  has  himself  acquired  title 
thereto.^**  An  order  directrng  him  to  account  to  the  court  therefor  is  not  a  final 
order  or  judgment  for  the  delivery  of  the  same  to  the  ward's  representative,  but  after 
the  account. has  been  settled  the  guardian's  individual  claim  to  the  property  as 
against  the  representative  may  then  be  tried  under  appropriate  issues  framed  for 
that  purpose.^^  In  Texas  a  guardian  of  a  minor  wha  fails  to  account  to  him  at  the 
first  term  of  the  probate  court  after  he  becomes  of  age  and  to  turn  over  to  him  the 
money  in  his  hands  is  liable  for  interest  thereon  from  that  time  at  the  legal  rate.^^ 
In  Louisiana  on  the  settlement  of  the  account  of  the  natural  tutrix  of  minor  heirs 
administering  the  succession  of  her  deceased  husband,  the  court  will  not  consider 
claims  arising  after  the  heirs  have  reached  their  majority.^*  In  New  York  on  ac- 
counting the  surrogate  has  no  power  to  pass  upon  the  claim  of  a  guardian  for  serv- 
ices rendered  as  counsel  for  the  infant  in  the  action  in  which  the  estate  was  created 
and  before  his  appointment  as  general  guardian.^*  In  that  state  the  settlement  of 
a  guardian's  accounts  before  his  successor  has  been  chosen,  though  authorized,  is 
not  conclusive  on  the  accounting  after  the  appointment  of  such  successor."^  The 
costs  of  the  accounting  may  be  taxed  against  the  guardian  personally,  where  he  has 
been  guilty  of  misconduct.^^ 

Suits  for  an  accounting  must,  of  course,  be  commenced  within  the  time  fixed 
by  the  statute  of  limitations,"  and  the  right  to  maintain  them  may  be  lost  by 
laches.** 


specified  county  held  sufficient.     Schlieder  v. 
Wells,  99   N.   Y.   S.   1000. 

83.  Revivor  neither  necessary  nor  proper. 
Shattuck  V.  Wolf,  72  Kan.  3G6,  83  P.  1093. 
Where  note  and  mortgag-e  ran  to  "S.,  guard- 
fan,"  and  complaint  was  entitled  "S.  g-uardian, 
plaintiff,"  and  was  signed  in  same  manner, 
he  being  in  such  case  prima  facie  invested 
with  full  title  to  them  and  full  authority  to 
enforce  them  as  his  own.     Id. 

84.  Shattuck  v.  Wolf,  72  Kan.  366,  83  P. 
1093.  Proceeding's  for  substitution  held 
properly  instituted  by  motion,  and  court  had 
jurisdiction  to  hear  and  determine  ownership 
of  note  and  mortgage  without  further  plead- 
ings and  without  a  jury  in  absence  of  objec- 
tion.    Id. 

85.  Kirby's  Dig.  §  6023.  Nunn  v.  Robert- 
son   [Ark.]    97   S.   W.    293. 

SO.  Court  held  to  have  acquired  jurisdic- 
tion of  minor's  person  where,  after  minor 
had  been  properly  served,  guardian  appeared 
and  filed  answer  in  his  behalf.  Nunn  v. 
Robertson  [Ark.]  97  S.  W.  293.  Filing  of 
answer  by  guardian  before  minor  was  prop- 
erly  served  held  not  an  appearance  by  the 
minor.     Id. 


87.  In  suit  to  foreclose  mortgage  on  luna- 
tic's property.  Foran  v.  Healy  [Kan.]  85  P. 
751. 

88.  See   5    C.   L.    1610. 

89.  Forbes  v.   Reynard,   98  N.  T.  S.   710. 

90.  By  claiming  that  by  agreement  made 
during  ward's  lifetime  with  latter's  heirs  and 
next  of  kin  he  was  to  have  all  of  ward's 
property  in  consideration  of  his  keeping  and 
caring  for  him  until  his  death.  Mase  v. 
Martin    [Iowa]    106   N.   W.    3. 

91.  Mase   v.   Martin    [Iowa]    106    N.    W.    3. 

93.  Logan  v.  Gay  [Tex.]  14  Tex.  Ct.  Rep. 
640,  90  S.  W.  861.  The  statute  making 
guardians  liable  for  10  per  cent  interest  on 
money  of  ward  which  they  fail  to  lend  when 
they  can  do  so  with  proper  diligence  has  no 
application    to    such    a   case.      Id. 

J>3.  Particularly  where  they  were  not  con- 
sidered by  lower  court.  If  anything  is  due 
tutrix  she  may  deduct  it  in  paying  balances 
found  due  such  heirs.  Gaspard  v.  Coco,  116 
La.   1096,   41   So.   326. 

94.  In  re  Tyndall,  48  Misc.  39,  96  N,  T.  S. 
22::!. 

95.  Under  Code  Civ.  Proc.  §  2837.  In  re 
Tyndall,    48   Misc.    39,    96    N.   T.   S.    222. 
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Orders  of  the  probate  court  confirming  the  settlement  of  the  accounts  of 
guardians  of  insane  persons  have  the  force  and  effect  of  judgments  which,  if  errone- 
ous, may  be  correct-ed  on  appeal.''^  Courts  of  cliancery  may  set  them  aside  for  fraud, 
either  actual  or  constructive,^  but  the  acts  constituting  such  fraud  must  be  specifi- 
cally alleged  and  proved.^ 

Any  interested  party  aggrieved  thereby  may  ordinarily  appeal  from  orders 
settling  guardian's  accounts,^  the  procedure  in  such  case  being  regulated  by  the  stat- 
utes of  the  various  states.*  The  acceptance  by  the  special  guardian  of  an  incompe- 
tent, appointed  to  represent  him  upon  an  accounting  by  his  committee,  of  a  sum 
awarded  him  by  the  decree  settling  the  account  as  compensation  for  his  services 
and  for  costs,  is  not  a  waiver  of  his  right  to  appeal.' 

In  some  states  a  guardian  failing  to  pay  over  money  as  directed  by  the  decree 
on  accounting  may  be  pimished  as  for  a  contempt.® 

§  10.  Rights  and  liabilities  between  giiardian  and  ward.'' — Contracts  made  by 
a  guardian  with  his  ward  shortly  after  the  latter  becomes  of  age  and  which  inure  to 
the  benefit  of  the  guardian  will  be  closely  scrutinized  and  will  not  be  allowed  to 
stand  unless  the  guardian  exercises  the  utmost  good  faith  and  the  ward  acts  with  full 
Imowledge  of  all  of  tlie  facts  and  of  his  legal  rights.*  The  right  of  the  guardian  to 
purchase  the  property  of  the  ward  at  his  own  sale  is  treated  in  a  previous  section.^ 


96.  Where  he  failed  to  account  for  certain 
funds  and  demanded  credit  for  excessive 
board  bill.  In  re  Ward,  49  Misc.  181,  98 
N.   T.    S.   923. 

97.  Suit  held  not  barred  where  it  was 
commenced  vinthin  two  years  after  appoint- 
ment of  administrator  for  guardian's  estate. 
Comp.  Laws  §  9737.  Murphy  v.  Cady  [Mich.] 
13   Det.   Leg-.   N.   412,    108   N.   W.    493. 

9S.  Suit  against  g-uardian's  administrator 
held  not  barred.  Murphy  v.  Cady  [Mich.] 
13   Det.   Leg.   N.  412,    108   N.  W.   493. 

99.  Since  such  courts  are  given  exclusive 
original  jurisdiction  of  estates  of  insane  per- 
sons, and  of  the  settlement  of  the  accounts 
of  their  guardians  by  Const,  art.  7,  §  34,  Kir- 
by's  Dig.  §  4002.  Nelson  v.  Cowling  [Ark.] 
91   S.    Vv^.    773. 

1.  Nelson  v.  Cowling  [Ark.]  91  S.  W.  773. 
Omission  to  account  for  rent  money  actually 
received  by  guardian  is  fraud  within  this 
rule.  Id.  Allegations  seeking  to  charge 
guardian  with  rents  which  he  could  have  col- 
lected by  ordinary  prudence  and  loyalty  to 
his  ward  held  to  state  no  facts  constituting 
fraud  but  merely  to  allege  negligence,  which 
is  no  ground  for  interference  by  court  of 
equity  after  settlements  had  been  confirmed, 
remedy  if  confirmation  was  erroneous  being 
by  appeal.  Id.  Allowances  for  interest, 
services,  and  improvements  held  also  matters 
for  probate  court  subject  to  correction,  if 
erroneous,,  on  appeal,  and,  there  being  noth- 
ing in  any  of  them  on  which  to  base  charge 
of  fraud,  chancery  court  erred  in  taking 
original    jurisdiction    over    them.      Id. 

2.  Nelson  v.  Cowling  [Ark.]  91  S.  W.  773. 
Complaint  held  sufflcient  in  absence  of  mo- 
tion to  make  more  specific.  Id.  Evidence 
held    insufRcient    to    show    fraud.      Id. 

3.  Surety  aggrieved  by  order  restating  ac- 
count. Mertz  V.  Mehlhop,  117  111.  App.  77. 
Sureties  may  appeal  from  order  settling 
account.  Rev.  St.  1899,  §§  278,  3535.  In  re 
Switzer    [Mo.]    98   S.   W.    461. 

4.  Chap.    64,    §    43,    of    statute    relating    to 


guardian  and  ward,  providing  that  appeals 
shall  be  allowed  to  circuit  court  on  appellant 
giving  such  bond  and  security  as  shall  be 
directed  by  the  court,  requires  court  to  ap- 
prove appeal  bond  and  does  not  authorize 
delegation  of  such  authority  to  clerk.  Mertz 
V.  Mehlhop,  117  111.  App.  77.  Appellant  hav- 
ing in  good  faith  attempted  to  perfect  his 
appeal  in  obedience  to  order  of  court,  held 
that  it  should  not  have  been  dismissed  be- 
cause bond  was  approved  by  clerk  where  he 
filed  cross  motion  for  leave  to  file  good  and 
sufficient  bond,  but  such  motion  should  have 
been   granted.     Id. 

5.  Is  entitled  to  allowance  in  any  event. 
In  re  Edwards,  110  App.  Div.  623,  97  N.  T.  S. 
185. 

6.  Order  of  orphans'  court,  made  after 
hearing  on  order  to  show  cause,  directing 
that  guardian  be  attacked  for  contempt  for 
failure  to  pay  over  money  as  directed  by  de- 
cree on  accounting,  held  not  to  be  a  definitive 
adjudication  upon  the  question  of  contempt 
but  merely  an  interlocutory  order  for  the 
purpose  of  bringing  her  before  the  court  so 
that  question  of  her  guilt  could  then  be  de- 
termined. In  re  Doland  [N.  J.  Err.  &  App.] 
64  A.  1091.  Hence  she  was  not  a  person  ag- 
grieved by  such  order  within  the  meaning 
of  P.  L.  1898,  p.  793,  §  204,  and  was  not  en- 
titled to  appeal  therefrom.     Id. 

7.  See   5   C.   L.    1612. 

8.  Fidelity  Trust  Co.  v.  Butler,  28  Ky.  L. 
R.  1268,  91  S.  W.  676.  Execution  of  mortgage 
by  ward  shortly  after  he  became  of  age  to 
guardian  to  reimburse  him  for  moneys  ex- 
pended by  him  for  ward's  benefit  in  excess 
of  income  of  estate  held  not  a  ratification  of 
such  expenditures,  it  appearing  that  ward 
acted  entirely  on  guardian's  advice  and  witli- 
out  knowledge  of  the  fact  that  realty  was 
exempt  from  liability  for  such  expenditures 
under  express  provisions  of  St.  1903,  §  2034. 
Id.  Ratification  of  accounts  by  ward  while 
he  was  in  jail  and  in  ignorance  of  his  legal 
rights  held  no  bar  to   subsequent   action   for 
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The  court  cannot  in  the  guardianship  proceeding  settle  the  estate  of  the  de- 
ceased ward  nor  determine  who  is  entitled  to  the  proceeds  thereof.^" 

§  11.  Compeiuation  of  guardian}'^ — The  amount  of  compensation  to  be  al- 
lowed a  generaP^  or  special  guardiaH^^  is  generally  discretionary  with  the  court.  In 
some  states  a  fixed  commission  is  allowed  on  all  property  coming  into  his  hands  with 
which  he  is  chargeable  as  a  part  of  the  corpus  of  the  estate.^*  Commissions  should 
not  be  allowed  on  commissions/^  but  one  acting  as  administrator  of  each  of  two 
estates  and  also  as  guardian  is  entitled  to  commissions  in  each  of  those  capacities, 
though  the  property  passing  through  his  hands  in  each  is  tlie  same.^®  Commissions 
may  be  denied  where  the  guardian  has  been  guilty  of  misconduct. ^'^  Trustees  are 
aggrieved  by  an  order  allowing  grossly  excessive  compensation  to  special  guardians 
of  minors  payable  out  of  their  share  of  the  trust  estate,  and  hence  may  appeal  there- 
from.^® 

§  12.  Guardianship  hondsP — Statutes  in  some  states  require  a  special  bond 
f]'om  a  guardian  to  whom  the  proceeds  of  the  ward's  realty  is  turned  over  for  the 
purpose  of  re-investment."*^  The  fact  that  the  estate  of  a  minor  is  committed  to  a 
guardian  without  his  having  executed  the  bond  required  by  statute  does  not  make 
void  his  acts  in  collecting  money  or  prosecuting  suits  for  the  recovery  of  money  due 
the  wards,  especially  when  they  are  for  the  benefit  of  the  wards  and  are  ratified  by 
tliem  on  becoming  of  age.-^  Leave  of  court  is  not  ordinarily  necessary  to  enable  oue 
to  sue  on  a  bond  payable  to  the  state.-"  The  sureties  can  only  be  held  liable  for  such 
part  of  the  estate  as  actually  comes  into  the  hands  of  the  guardian  as  such,-^  and 


an    accounting    and    to    recover    amount    paid 
by    ward    to    guardian    out   of    proceeds    of   a 
mortgag-e  on  realty.    Wilson  v.  Fidelity  Trust 
Co.    [Ky.]    97    S.    W.    753. 
0.     See    §    5,   ante. 

10.  In  re  Lindsay's  Guardianship  [Iowa] 
109  N.  W.  473.  Cannot  litig-ate  question 
whether  there  was  an  ag'reement  between 
heirs  of  deceased  ward  and  guardian  where- 
by guardian  and  his  wife  were  to  have 
ward's  estate  on  his  death.  Id.  Heirs  of 
ward  are  not  parties  to  proceeding  and  court 
cannot  make  them  parties  for  that  purpose. 
Id.  Hence  contention  that  guardian  should 
not  be  compelled  to  turn  over  property  to 
administrator  because  it  would  have  to  be 
returned  to  him  by  virtue  of  such  agreement 
is   untenable.      Id. 

11.  See   5   C.    L.    1613. 

13.  Will  not  be  interfered  with  on  appeal. 
In   re  Switzer   [Mo.]    98   S.  W.   461. 

1.3.  Surrogate's  court  has  discretionary 
power  to  make  suitable  allowances  to  special 
guardians  of  infants  for  services  in  prosecut- 
ing apijeal  from  its  order  settling  accounts 
of  trustees.  In  re  Stevens,  99  N.  Y.  S.  1070. 
Supreme  court  has  power  to  review  and  re- 
verse decree  of  surrogate  where  allowance 
is  so  grossly  excessive  as  to  indicate  an 
abuse  of  discretion,  though  it  cannot  itself 
make  the  proper  allowance.  Id.  Allowance 
held  grossly  excessive  and  an  abuse  of  sur- 
rogate's   discretion.      Id. 

14.  Und'^ir  Civ.  Code  1S95,  §§  2552,  3485, 
guardian  is  entitled  to  10  per  cent  commis- 
sions on  interest  made  by  him  provided  he 
returns  such  interest  to  the  ordinary  so  as 
to  become  chargeable  therewith  as  a  part  of 
the  corpus  of  the  estate,  but  not  otherwise. 
Griffin  v.  Collins,    125  Ga.   159,    53   S.   E.    1004. 

15.  16.  Griffin  v.  Collins,  125  Ga.  159,  63 
S.  E.   1004. 


17.  As  where  he  failed  to  account  for 
certain  funds  and  sought  credit  for  an  ex- 
cessive amount  for  board  of  ward.  In  re 
Ward,  112  App.  Div.  911,  98  N.  Y,  S.  923. 
Ordinary  has  a  bread  discretion  in  the  mat- 
ter of  relieving  guardian  from  forfeitures  due 
to  a  failure  to  make  returns.  Griffin  v.  Col- 
lins,  125  Ga.  159,   53  S.   E.   1004. 

18.  Under  Code  Civ.  Proc.  §  2568,  giving 
right  to  appeal  to  parties  aggrieved.  In  re 
Stevens,   99  N.   Y.   S.   1070. 

19.  See  5  C.   I;.   1613. 

20.  Though  it  was  court's  purpose  to 
require  proceeds  of  infants'  interest  in  cer- 
tain realty  sold  on  mortgage  foreclosure  to 
be  reinvested  for  their  benefit,  held  that, 
where  such  reinvestment  had  not  been  made 
or  ordered,  it  had  right  to  direct  that  interest 
on  infants'  share  of  unpaid  purchase  price 
secured  by  sale  bonds  to  be  paid  to  their 
guardian  without  execution  of  bond  required 
by  Civ.  Code  Prac.  §  497.  Louisville  Trust 
Co.  v.  Kidd    [Ky.]    93  S.   W.   38. 

21.  Guardian  will  not  be  heard  to  deny  his 
liability  to  the  wards,  and  third  persons  can- 
not deny  them  any  benefit  they  may  derive 
from  such  acts.  Havens  v.  Ahlering  [Ky.l 
97    S.   W.    344. 

22.  Fact  that  suit  on  bond  for  failure  to 
turn  over  money  as  directed  was  instituted 
without  obtaining  leave  of  the  court  which 
made  the  order,  held  not  to  affect  right  of 
plaintiff  to  recover.  Grafflin  v.  State  [Md.l 
63   A.    373. 

23.  Not  for  funds  converted  or  lost  by 
guardian  in  her  capacity  as  administratrix. 
In  re  Switzer  [Mo.]  98  S.  W.  461.  Where  ad- 
ministratrix who  was  also  guardian  gave  to- 
herself  as  administratrix  a  receipt  signed 
by  herself  as  guardian,  but  did  not  in  fact 
transfer  the  assets  and  take  charge  of  thr? 
same    as    guardian,    held    that    she    did    not 
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the  ward  may  by  his  conduct  estop  himself  to  proceed  against  them  at  all.-*  Only 
matters  rendering  an  order  requiring  the  guardian  to  ]my  money  into  court  erroneous 
Avhen  passed  are  a  defense  to  an  action  on  the  bond  for  failure  to  obey  it.-°  Stat- 
utes in  many  states  limit  the  time  within  which  actions  on  the  bond  may  be  insti- 
tuted.-® An  appeal  from  an  order  of  the  probate  court  in  accounting  proceedings 
does  not  operate  to  stay  the  institution  of  an  action  in  a  court  of  general  juris- 
diction on  the  bond  to  recover  the  amount  found  due  so  as  to  prevent  the  running 
of  limitations.^^ 

In  Kentucky  the  county  judge  is  liable  to  the  ward  for  any  damage  resulting 
from  any  failure  on  his  part  tO'  use  ordinary  care  to  acquaint  himself  with  the  solv- 
ency of  the  sureties  accepted  by  him  on  the  guardian's  bond.^*  The  test  of  the  sut!i- 
ciency  of  a  surety  is  whether  he  is  solvent,  being  a  resident  of  the  state  and  ha\dng 


thereby  discharge  herself  and  her  sureties 
as  administratrix  and  impose  liability  on 
herself  and  her  sureties  as  guardian.  Id. 
Guardian  of  two  of  six  infant  children  who 
were  joint  tenants  of  homestead,  rented 
whole  homestead  and  collected  all  the  rent. 
Other  four  asserted  no  claim  to  any  part  of 
rents,  g-uardian  never  accounted  to  them, 
and  their  rights  were  barred  by  limitations. 
Held  that,  since  joint  tenant  may  rent  com- 
mon property  and  collect  rent,  guardian  was 
not  a  wrongdoer  or  a  trustee  for  other  four 
children,  but  received  money  for  his  wards, 
and  his  sureties  were  responsible  on  his 
failure  to  account  for  it.  Potter  v.  Redmon's 
Guardian   [Ky.]  96  S.  W.  529. 

24.  Ward  held  not  entitled  to  recover 
against  sureties  upon  ground  that  guardian 
had  never  turned  over  amount  found  due  on 
final  settlement,  where  it  appeared  that  on 
arrival  at  age,  with  full  knowledge  of  her 
rights,  without  fraud  or  misrepresentation, 
and  contrary  to  the  advice  of  the  judge  of 
probate,  she  gave  guardian  a  receipt  in  full 
without  having  received  the  money,  and  that 
sureties  were  thereby  induced  to  release 
mortgage  held  by  them  on  guardian's  land 
as  security.  Baum  v.  Hartman,  122  111.  App. 
444.  Fact  that  probate  court,  upon  petition 
of  the  ward,  cited  the  administrator  of  the 
guardian,  deceased  after  the  ward  came  of 
age,  to  settle  an  account  of  the  guardianship, 
and  refused  to  allow  the  account  presented 
to  him  and  that  no  appeal  w^as  claimed  by 
the  administrator,  do  not  constitute  an 
irrefragable  right  of  action  by  the  ward 
against  the  sureties  upon  the  guardian's 
bond,  but  court  of  equity  can  nevertheless 
enjoin  prosecution  of  such  action  if  failure 
to  settle  tlie  account  was  caused  by  the  in- 
equitable conduct  of  the  ward.  Clark  v. 
Chase  [Me.]  64  A.  493.  Where  ward  delayed 
asking  for  account  until  after  guardian's 
deatli.  eight  years  after  ward  came  of  age, 
and  then  caused  guardian's  administrator  to 
be  cited  to  settle  account,  which  he  was  un- 
able to  do,  held  that  he  would  be  enjoined 
from  prosecuting  action  at  law  against  ad- 
ministrator of  deceased  surety  on  guardian's 
bond,  his  laches  having  given  him  an  uncon- 
scionable advantage  over  the  defendant.     Id. 

25.  Where  committee  invested  money  in 
second  mortgage  instead  of  first  mortgage  as 
he  was  authorized  to  do,  a  release  of  the 
first  mortgage  after  an  order  requiring  Mm 
to  pay  such  money  into  court  held  no  de- 
fonse-  to  an  action  on  the  bond  for  failure  to 


obey   such  order.      Grafflin  v.    State    [Md.]    63 
A.    373. 

26.  Under  Comp.  Laws  §  8727,  providing 
that  actions  against  sureties  must  be  com- 
menced within  four  years  after  guardian's 
discharge,  action  commenced  more  than  four 
years  after  guardian's  death  held  barred. 
Murphy  v.  Cady  [Mich.]  13  Det.  Leg.  N.  412, 
108  N.  W.  493.  Rev.  St.  1898,  §  3968,  provid- 
ing tliat  no  action  can  be  maintained  against 
sureties  on  any  bond  given  by  a  guardian 
unless  commenced  within  four  years  from 
time  when  guardian  shall  have  been  dis- 
charged, unless  at  the  time  of  sucli  discharge 
plaintiff  is  under  any  legal  disability  to  sue, 
in  which  case  the  action  may  be  commenced 
witliin  four  years  after  the  removal  of  the 
disability,  applies  to  a  bond  given  in  a 
special  real  estate  sale  proceeding  under  Id. 
c.  171.  Wescott  V.  Upham,  127  Wis.  590,  107 
N.  W.  2.  Guardian  of  minor  is  "discharged" 
within  meaning  of  sucli  section  when  v/ard 
obtains  his  majority,  though  same  person  is 
appointed  guardian  of  other  minors  by  same 
order  and  the  performance  of  his  duties  with 
respect  to  them  is  secured  by  the  same  bond. 
Id.  It  is  immaterial  that  cause  of  action  on 
bond  does  not  accrue  until  after  there  has 
been  an  accounting  in  the  probate  court  and 
a  breach  has  been  established,  the  discharge 
of  the  guardian  and  not  the  accrual  of  the 
cause  of  action  operating  to  start  the  run- 
ning of  the  limitation.  Id.  Question  wheth- 
er, where  statute  allowed  plaintiff  only  34 
days  after  termination  of  accounting  pro- 
ceedings in  which  to  sue,  it  was  so  unreason- 
able as  to  be  unconstitutional,  held  not  in- 
volved where  half  of  the  four  year  period 
was  allowed  to  elapse  before  institution  of 
proceedings  for  accounting.  Id.  "Disability 
to  sue"  means  a  personal  disability  to  main- 
tain the  suit  as  distinguished  from  a  mere 
obstacle  to  the  commencement  of  a  particu- 
lar action,  and  hence  inability  to  sue  during 
the  period  of  the  accounting  and  until  a  set- 
tlement of  the  guardian's  account  does  not 
prevent  the  running   of   the  statute.     Id. 

27.  Not  so  as  to  require  the  deduction  of 
such  time  in  figuring  limitations  by  virtue 
of  Rev.  St.  1898,  §  4236.  Wescott  v.  Lpham, 
127  Wis.  590,  107  N.  W.  2.  Under  Rev.  St. 
1S98  §  4036,  appeal  from  county  court  oper- 
ates' to  stay  all  further  proceedings  in  pur- 
suance  of   the   act   appealed   from.     Id. 

28.  St.  1903,  §  2018.  Commonwealth  v. 
Lee  28  Ky.  L.  R.  596,  89  S.  W.  731,  modifying 
27   Ky    L.   R.   806,   86   S.   W.   990.     Judge  held 
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enoudi  property  liable  for  debts  to  pay  the  liability  assumed  to  the  ward  in  addition 
to  his  other  liabilities.^^ 


HABEAS  CORPUS   (AND  REPLEGIANDO). 


§  1.  Nature  of  the  Remedy  and  Occasion 
and  Propriety   of  it    (1916). 

§  2.      Jurisdiction    (1917). 

§   3.      Petition    (191S). 

§  4.  Hearing  on  Petition  and  Issuance  of 
Writ    (19iS). 


§  5.  The  Writ;  Service  Thereof;  Effect  of 
Writ    (1918). 

§  (!.  Certiorari  In  Aid  of  Habeas  Corpus 
(1918). 

§  7.  Return  and  Hearing  and  Determina- 
tion   Thereon;    Judgment    (191S). 

§  S.      Review  (1919). 


§  1.  Nature  of  the  remedy  and  occasion  and  propriety  of  ii.^° — Y\niile  the  writ 
is  now  commonly  used  to  determine  custody  of  infants/^  to  relieve  from  invalid 
enlistments  in  the  army  and  nav}'/^  in  extradition  proceedings,^^  to  admit  to  bail,'* 
and  for  other  similar  purposes  to  which  the  common-law  rules  have  no  application, 
when  used  to  relieve  from  restraint  under  legal  process  it  issues  only  when  the  judg- 
ment or  process  is  void.^^  It  cannot  be  used  to  review  the  merits^®  or  mere  irregu- 
larities of  procedure/^  but  only  in  case  of  want  of  jurisdiction,^^  and  ordinarily  will 


not  to  have  used  required  degree  of  care  in 
taking  bond  or  in  seeing  to  it  that  it  con- 
tinued safe.  -  Id. 

29.  Commonwealth  v.  Lee,  28  Ky.  K  R. 
596.  89  S.  W.  731,  modifying  27  K^y.  K  R.  806, 
86  S.  W.  990. 

SO.     See   5   C.    L..   1615. 

31.  Lies  to  determine  custody  of  child 
where  neither  of  the  claimants  has  any  nat- 
ural rig-ht.  Mahon  v.  People,  119  111.  App. 
497.  Custody  of  child  may  be  determined  but 
not  right  to  guardianship.  Andrlno  v.  Yates 
[Idaho]  87  P.  787.  An  Indian  woman,  a  ward 
of  the  United  States,  is  within  the  New  York 
statute  allowing  a  ■vsnfe  living  separate  from 
her  husband  to  m.alntain  habeas  corpus  to 
settle  the  custody  of  children.  People  v. 
Rubin,   98   N.  Y.  S.   787. 

32.  No  answer  to  writ  by  parent  that 
naval  authorities  were  entitled  to  hold 
minor  for  trial  for  fraudulent  enlistment. 
Ex  parte  Lisk,  145  F.  860.  Contemplated 
or  possible  court-martial  proceedings  no  de- 
fense to  writ.  Ex  parte  Bakley,  148  F.  56. 
Will  not  lie  to  relieve  minor  from  military 
arrest  for  offense  committed  before  his  en- 
listment was  rescinded  by  his  parents.  In 
re    Scott    [C.   C.   A.]    144    F.    79. 

33.  May  go  behind  executive  warrant  and 
review  grounds  on  whicli  it  was  Issued.  Ex 
parte  Cheatham  [Tex.  Cr.  App.]  95  S.  W. 
1077.  May  show  that  process  set  out  in  the 
return  is  void,  but  not  the  merits  of  the 
case.  Singleton  v.  State  [Ala.]  42  So. 
23.  After  return  to  demanding  state, 
habeas  corpus  will  not  lie  to  determine 
whether  petitioner  was  a  fugitive  from  jus- 
tice. Ex  parte  Moyer  [Idaho]  85  P.  897. 
Federal  court  will  not  relieve  by  habeas 
corpus  because  petitioner  was  brought  with- 
in the  jurisdiction  of  the  state  court  in  a 
manner  violating  the  Federal  extradition 
statute.     Pettibone   V.  Nichols,    27   S.   Ct.    111. 

34.  35.  Must  be  void  and  not  merely  er- 
roneous. Harris  v.  Nixon,  27  App.  D.  C.  94. 
To  relieve  from  arrest  under  void  capias. 
Schwarzschild  v.  Goldstein,  121  111.  App.  1. 
Sentence  of  imprisonment  when  only  fine  was 


authorized.  State  v.  Miesen  [Minn.]  108  X. 
W.  513.  Conviction  under  unconstitutional 
statute.  Ex  parte  Knight  [Fla.]  41  So.  7S6. 
To  relieve  from  detention  for  violation 
of  void  ordinance.  In  re  McMonies  [Neb.] 
106  N.  W.  456.  To  prevent  one  be- 
ing again  put  on  trial  after  an  acquittal. 
Ex  parte  Davis  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  109,  89  S.  W.  978.  Where  part  of  a 
fine  was  without  authority  remitted  during 
good  behavior,  habeas  corpus  will  Issue  to 
relieve  from  a  rearrest  on  breach  of  the  con- 
dition of  the  remission.  Gordon  v.  Johnson 
[Ga.]  55  S.  E.  4S9.  Not  to  relieve  from  de- 
tention under  sentence  which  is  voidable 
only.  Valid  conviction  but  sentence  under 
wrong  statute.  Martin  v.  District  Ct.  of  Sec- 
ond   Judicial    Dlst.    [Colo.]    86    P.    82. 

Judgment  void  in  part:  Cannot  be  dis- 
charged for  excessive  sentence  until  so  much 
as  was  within  the  power  of  the  court  to  im- 
pose has  been  performed.  Harris  v.  Lang, 
27  App.  D.  C.  84.  Imprisonment  was  on  sev- 
eral sentences  and  that  admitted  to  be  valid 
had  not  expired.  Woodward  v.  Bridges,  144 
F.>  156. 

36.  Whether  evidence  warranted  binding 
over.  People  v.  Flynn,  49  Misc.  328,  99  N. 
Y.  S.  198.  Where  the  findings  show  a  viola- 
tion of  the  ordinance  and  the  sentence  is 
within  the  power  of  the  municipal  court. 
Logan  v.  Childs   [Fla.]   41  So.   197. 

37.  Llllibridge  v.  State,  7  Ohio  C.  C.  (N.  S.) 
452;   In  re  Terrill    [C.   C.   A.]    144   F.    616;   Ex 

I  parte  Stephens  [Tex.]  16  Tex.  Ct.  Rep.  80,  94 
S.  W.  327.  Not  for  mere  irregularities  in 
sentencing  on  plea  of  guilty.  Ex  parte 
White  [Tex.  Cr.  App.]  98  S.  W.  850.  Com- 
mitment of  married  female  infant  to  in- 
dustrial school  under  statute  applying  only 
to  unmarried  females  is  not  void.  Ryan  v. 
Rhodes  [Ind.]  76  N.  E.  249.  And  the  fact  that 
the  petition  is  by  one  not  a  party  to  the  pro- 
ceeding in  which  the  judgment  was  rendered 
does  not  entitle  him  to  collaterally  assail 
it.  Ryan  v.  Rhodes  [Ind.]  78  N.  E.  330. 
Whether  one  under  conviction  is  confined  in 
the   wrong  prison   or  improperly   required   to 


7  Cur.  Law. 


HABEAS  COEPUS  (AXD  REPLEGIAXDO)  § 


1917 


not  issue  when  there  is  a  remedy  by  appeal  or  error/®  and  a  constitutional  prohibi- 
tion against  suspension  or  denial  of  the  writ  does  not  invalidate  a  statute  providing 
that  it  shall  not  be  allowed  for  errors  of  law  reviewable  by  appeal.^"  There  is  a 
conflict  as  to  whether  jurisdictional  facts  may  be  inquired  into.*^  Petitioner  must 
be  in  custody  at  the  time  of  applying  for  the  writ,*^  and  the  authorities  are  not  agreed 
as  to  whether  one  at  large  on  bail  is  entitled  t-o  it.*^ 

§  2.  Jurisdiction.^* — There  is  no  jurisdiction  to  issue  to  review  imprisonment 
under  judgment  of  court  of  concurrent  jurisdiction.*"  The  probate  court  in  Ohio 
is  without  power  to  issue  habeas  corpus  in  extradition  cases,  its  jurisdiction  in  such 
cases  being  taken  away  by  statute.*^  Ori.dnal  applications  for  habeas  corpus 
are  not  within  the  California  Practice  Piule  allowing  transfer  to  the  supreme 
court  on  disagreement  of  the  judges  of  the  court  of  appeals,*^  and  unless  the  justices 
of  the  latter  cou^t  concur  in  granting  the  writ,  the  petition  must  be  dismissed.*® 
In  Louisiana  the  supreme  court  can  issue  the  writ  only  in  cases  within  its  appellate 
jurisdiction.*® 

Federal  courts.^'^ — The  circuit  court  of  appeals  has  no  authority  to  issue  habeas 
corpus  as  an  original  proceeding.^^  Where  the  evidence  is  conflicting  as  to  whether 
petitioner  was  in  exercise  of  duty  as  Federal  oflncer,  the  writ  will  not  be  issued  by 
Federal  court  to  relieve  from  state  arrest.^^  Interference  by  Federal  courts  being 
limited  to  persons  detained  in  violation  of  the  Federal  constitution  or  of  a  Federal 
law  or  statute,^*  imprisonment  under  state  authority  in  violation  of  the  constitutional 
amendments   which  do  not  apply  to  the  state  governments   gives  no  Federal  juris- 


serve  at  hard  labor  cannot  be  inquired   into.  ] 
In   re  TerriU    [C.   C.   A.]    144   F.    616. 

38.  State  V.  Pratt  [S.  D.]  107  N.  W.  538; 
Bass  V.  Lawrence,  124  Ga.  75,  52  S. 
E.  296;  Flagg  v.  Sisson,  125  Ga.  277, 
54  S.  E.  171;  Peonle  v.  Feenaughty, 
51  Misc.  468,  101  N.  T.  S.  700;  Felts 
V.  Murphy,  201  U.  S.  123,  50 'Law.  Ed.  689; 
Valentina  v.  Mercer,  201  U.  S.  131,  50  Law. 
Ed.  693;  City  of  Selma  v.  Till  [Ala.]  42  So. 
405;  Ledford  v.  Emerson  [N.  C]  55  S.  E. 
969.  Failure  to  take  requisite  steps  in  pro- 
cedure must  affirmatively  appear  of  record 
to  authorize  relief  on  habeas  corpus.  Fail- 
ure to  interrogate  accused  before  sentence. 
Manaca  v.  Ionia  Circuit  Judg-e  [Mich.]  13 
Det.  Leg-.  N.  919,  110  N.  "W".  75.  V^^'hile  the 
complaint  and  other  record  proceedings  may 
be  looked  to,  nothing  of  a  defensive  nature 
will  be  considered.  In  re  Myrtle  [Cal.  App.] 
84  P.  335.  The  circuit  court  has  jurisdiction 
in  habeas  corpus  in  the  case  of  one  com- 
mitted for  contempt  by  a  common  pleas 
judge  who  was  without  jurisdiction  in  the 
premises.  Ex  parte  Froome  Morris,  8  Ohio 
C.  C.  (N.  S.)  212.  Not  to  review  evidence 
to  sustain  a  conviction  of  contempt.  Ex 
parte  Reid  [Tex.]  14  Tex.  Ct.  Rep.  347,  89  S. 
W.  956.  Imprisonment  under  judgment  of 
criminal  conviction  will  be  reviewed  only  for 
want  of  jurisdiction.  That  grand  jurors  were 
improperly  drav.-n,  no  ground  of  discharge. 
Ex  parte  Moran  [C.  C.  A.]  144  F.  594;  In  re 
Terrill  [C.  C.  A.]  144  F.  616.  One  imprison- 
ed for  contempt  of  a  decree  without  juris- 
diction may  be  released  on  habeas  corpus. 
Ex  parte  Robinson  [C.  C.  A.]  144  F.  835. 
Contempt  in  refusal  to  obey  subpoena  issued 
without  jurisdiction  and  void  on  its  face. 
People  V.   Wyatt  [N.  Y.]    79  N.   E.   330. 

39.  TviU  not  be  granted  where  error 
would    lie,    except    in    unusual    cases.     In    re 


Lincoln,  202  U.  S.  178.  50  Law.  Ed.  9?4.  Only 
in  exceptional  cases  will  it  be  allowed  where 
there  is  another  remedy.  Insufficient  indict- 
ment. RKggins  V.  U.  S.,  199  U.  S.  303,  50  Law. 
Ed.  547.  Judgment  in  contempt  reviewable 
by  error.  Ex  parte  Stidger  [Colo.]  86  P. 
219. 

40.  Busse  V.   Barr    [Iowa]    109   N.   W.   920. 

41.  All  jurisdictional  facts  open  to  trial. 
In  re  Depue  [N.  Y.]  77  N.  E.  798;  People  v. 
Flynn,  48  Misc.  159,  96  N.  Y.  S.  653.  Im- 
prisonment under  judgment  cannot  be  in- 
quired into  for  an  alleged  -want  of  juris- 
diction depending  on  matters  of  fact,  for 
these  are  conclusively  presumed  to  have  been 
determined  against  the  petitioner.  Ex  parte 
Columbia  George,  144  F.  985. 

43.  If  petitioner  was  in  custody  when  the 
application  was  made,  it  is  sufficient,  though 
he  was  not  at  the  time  a  former  applica- 
tion was  denied.  Ex  parte  Jackson  [Tex. 
Cr.    App.]    96    S.»  W.    924. 

43.  That  he  is.  Mackenzie  v.  Barrett  [C. 
C.  A.]  141  F.  964.  Contra.  U.  S.  V.  Peck- 
ham,   143   F.   625. 

44.  See -5  C.  L.  1616. 

45.  Martin  v.  District  Ct.  of  Second  Judi- 
cial   List.    [Colo.]    86    P.    82. 

46.  Thomas  v.   Evans    [Ohio]   76  N.   E.   862. 

47.  Ex  parte  Oates  [Cal.  App.]  83  P.  261. 

48.  Ex  parte  Sauer  [Cal.  App.]  84  P.  995; 
Ex   parte   "Williams    [Cal.]    87   P.    568. 

49.  State  V.  Kiernan,  116  La.  739,  741,  41 
So.    55. 

50.  See    5   C.    L.    1616. 

51.  Whitney  v.  Dick,  202  U.  S.  132.  50  Law. 
Ed.  963.  This  case  apparently  overrules  Ex 
parte  Moran  [C.  C.  A.]  144  F.  594. 

52.  United  States  v.  Lewis,  200  U.  S.  1,  50 
Law.    Ed.    34  3. 

53.  Rev.   St.    S    753. 
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diction  ;-'*  and  habeas  corpus  will  not  issue  to  relieve  from  imprisonment  under  a 
conviction  in  a  state  court  unless  the  court  had  no  jurisdiction  or  proceeded  in  such 
manner  as  to  lose  it.^^  That  a  state  legislative  committee  was  acting  beyond  its 
powers  does  not  authorize  habeas  corpus  by  a  Federal  court  to  relieve  from  commit- 
ment for  contempt  of  the  committee."^ 

§  3.  Pf^i^t'on.^'^^Petitiong  for  habeas  corpus  are  to  be  construed  with  much 
liberality  and  no  particular  adherence  to  form  is  required.^®  Where  the  authority 
to  issue  is  conferred  on  the  judge  of  a  certain  court,  the  petition  must  be  addressed 
to  the  judge,  not  to  the  co.urt.^^ 

§  4.  Hearing  on  petition  and  issitance  of  writ.^'^ — Where  an  order  denying 
the  writ  is  appealable,  a  second  application  to  another  judge  need  not  he  heard.^^  but 
the  doctrine  of  res  judicata  has  no  application  and  successive  applications  may  be 
considered. ^^ 

§  5.     The  ivrit;  service  thereof ;  effect  of  writ.^^ 

§  6.     Certiorari  in  aid  of  habeas  corpus.^*' 

§  7.  Return  and  hearing  and  determination  thereon;  judgments''' — It  has 
been  held  that  averments  of  petition  as  to  absence  of  jurisdictional  fax;ts  are  taken  as 
true  unless  traversed  by  the  return,^®  but  in  another  jurisdiction  it  was  said  that  the 
return  is  an  answer  to  the  writ  and  not  to  the  petition,  and  its  sufficiency  is  to  be  de- 
termined without  reference  to  the  petition."'^  The  burden  is  on  the  petitioner®^  ex- 
cept where  an  affirmative  showing  is  made  by  the  retum.*^^  On  habeas  corpus  to 
admit  to  bail,  however,  the  state  has  the  opening  and  closing  of  the  argument  in 
Alabama.'^''  Petitions  in  habe.as  corpus  are  usually  tried  summarily  and  reference 
is  not  of  right ;'^^  though  in  California,  where  a  question  of  fact  is  presented  by  the 
return  to  a  writ  issued  from  the  supreme  court,  it  may  be  ordered  tried  in  the  su- 
perior courtJ^  Continuance  is  discretionary.'^^  The  matter  wdll  he  determined  ac- 
cording to  the  status  at  time  of  decision.'^*     No  question  not  essential  to  trial  of  the 


54.  Commitment  by  state  court  for  con- 
tempt in  refusing'  to  answer  aUeged  in- 
criminating questions.  Ex  parte  Munn,  140 
F.  782.  Detention  of  one  under  state  pro- 
cess in  violation  of  the  state  constitution 
does  not  autliorize  interference  by  a  Fed- 
eral court.  Alleged  denial  of  jury  trial.  Ex 
parte  Brown,  140  F.  461.  The  question  of  the 
identity  of  petitioner  with  an  escaped  con- 
vict gives  no  ground  of  Federal  interfer- 
ence.    Ex    parte   Moebus,    148    F.    39. 

55.  V^'^here  a  state  court  has  general  ju- 
risdiction of  the  subject-matter,  it  is  only 
in  extreme  cases  that  a  Federal  court  will 
interfere  by  habeas  corpus  on  the  ground 
that  there  is  no  jurisdiction  of  the  particular 
case.  Mackenzie  v.  Barrett  [C.  C.  A.]  144  F. 
954.  Not  because  accused  was  brought  with- 
in the  jurisdiction  in  a  manner  violating 
the  Federal  statutes  regulating  extradition. 
Pettibone  v.  Nichols.  27  S.  Ct.  111.  Failure 
of  state  court  to  make  adequate  provision 
for  reading  of  testimony  to  deaf  prisoner 
does  not  cause  it  to  lose  jurisdiction  (Felts 
V.  Murphy,  201  U.  S.  123.  50  Law.  Ed.  689), 
nor  does  error  in  taking  from  jury  certain 
included  offenses  (Valentina  v.  Mercer,  201 
U.  S.  131,  50  Law.  Ed.  693),  neither  does  fail- 
ure to  specify  a  building  in  the  order  fixing 
the  place  of  trial  (In  re  Moran,  27  S.  Ct.  25), 
irregularities  in  the  selection  of  grand  ju- 
rors (Id.),  or  compelling  accused  to  walk 
in  the  presence  of  the  jury   (Id.). 


56.  Carfer  v.  Caldwell.  200  U.  S.  293,  50 
Law.   Ed.    488. 

57.  See    5    C.    L.    1617. 

5S.     Crooms   v.    Schad    [Fla.]    40    So.    4  97. 

59.  Carwile   v.   State    [Ala.]    39    So.    1024. 

60.  See  5  C.  L.  1617. 

61.  Ex   parte   Moebus,   148    F.    39. 

62.  In  re   Kopel.   148  F.   505. 

63.  See  3  C.  L.   1578. 

64.  65.      See  5  C.  L.  1617. 

60.     In    re    Depue    [N.    Y.]    77    N.    E.    79S. 

67.  In    re   Moyer    [Colo.]    85    P.    190. 

68.  Every  presumption  favors  the  legality 
of  imprisonment  under  judicial  process. 
Presumed  that  present  insanity  of  petition- 
er did  not  exist  at  time  of  order  depriving 
him  of  good  time  for  insubordination  in 
prison.  In  re  Terrill  [C.  C.  A.]  144  F.  616. 
In  habeas  corpus  to  determine  the  custody 
of  an  infant,  the  burden  is  on  petitioner  to 
show  that  the  best  interests  of  the  child 
require  that  it  be  committed  to  his  custody. 
White  v.  Richeson  [Tex.  Civ.  App.]  94  S.  W. 
202. 

69.  Where  the  warrant  alleged  in  the  re- 
turn was  not  produced  or  otherwise  proven 
on  the  hearing,  petitioner  must  be  dischar- 
ged.     Ex   parte   Baker   [Cal.   App.]    SB   P.   915. 

70.  Wray   v.   State    [Ala.]    41   So.   878. 

71.  Ex  parte  Cannon    [S.   C]    55   S.   E.   325. 
Ti.     Sanity    of    petitioner.     Ex  parte   Clary 

[Cal.]    87    P.    5S0. 
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validity  of  the  rcsfraint  complained  of  will  be  ordinarily  gone  into/^  bijt  where  a  de- 
cree respecting  the  custody  of  a  child  is  held  invalid  on  habeas  corpus,  the  ques- 
tion of  custody  will  be  adjudged  in  the  same  proceeding.'^  Eemand  should  be  to 
the  custody  to  which  petitioner  should  at  the  time  of  the  decision  be  committed/^ 
and  where  an  invalid  judgment  is  entered  on  a  valid  conviction,  the  petitioner  will 
be  discharged  from  detention  under  the  judgment  and  remanded  for  further  pro- 
ceedings on  the  conviction.'^ 

§  8.  Review.'^ — Local  statut-es  and  practice  determine  whether  an  order  in 
habeas  corpus  is  reviewable  by  appeal,^"  error,^^  exceptions,®-  or  certiorari.^'  Error 
and  not  appeal  is  the  remedy  in  Illinois  to  review  an  order  on  habeas  corpus  to  de- 
termine custody  of  a  child,®*  but  voluntary  appearance  to  appeal  entitles  the  court 
to  hear  it.®^  Eeview  in  Nebraska  is  governed  by  the  statutes  relating 
to  civil  proceedings.*®  WTiere  on  habeas  corpus  to  admit  to  bail  an  order 
for  bail  is  made  and  then  set  aside  before  bail  is  given,  the  petition  is  left  pending 
and  there  is  no  appealable  order.''"  Order  for  custody  of  child  cannot  be  suspended 
pending  appeal  by  supersedeas  bond.®*  Invalidity  of  ordinance  not  in  record  cannot 
be  reviewed. ®®  The  case  will  be  determined  with  respect  to  condition  at  time  order 
below  was  made,®"  but  where  the  term  of  petitioner's  imprisonment  expires  pending 
appeal,  the  appeal  will  be  dismissed.**^ 

HABITUAL    DRUXKARDS.»» 

Before  an  inebriate  can  be  committed  to  the  asylum  under  the  Dipsomaniac 
Law  of  Xebraska,  there  must  be  an  application  in  the  nature  of  an  information,""  a 
hearing  thereon,®*  and  a  finding  by  the  commissioners  that  the  applicant  is  an 
inebriate.®^     This  law  must  be  construed  in  connection  with  the  seneral  laws  relat- 


73.  Held  properly  denied.  Ex  parte  Can- 
non   [S.   C]    55   S.   E.    325. 

74.  Ossie  V.  State  [Ala.]  41  So.  945.  Com- 
pare People  V.  Reardon  [N.  T.]   78  N.   E.   860. 

73.  On  habeas  corpus  to  admit  to  bail,  the 
court  ■will  not  inquire  whetlier  the  admitted 
facts  show  there  Tvas  no  offense.  Ex  parte 
Adams  [Tex.  Cr.  App.]  90  S.  "^^  24;  Ex  parte 
Kent    [Tex.    Cr.    App.]    90    S.    V^^    168. 

76.  Sullivan  v.  People  [111.]  79  N.  E.  695. 
Will  determine  question  of  parent's  for- 
feiture of  rig-hts  by  willful  abandonment. 
Newsome  v.  Bunch    [N.  C]    54   S.   E.    785. 

77.  Convict  labor  contract  expired  pend- 
ing hearing-  but  sentence  not  completed.  Os- 
sie   V.    State    [Ala.]    41    So.    945. 

78.  State  v.  Miesen   [Minn.]   108  N.  W.  513. 

79.  See    5    C.    L.    1619. 

SO.  Discharge  on  habeas  corpus  from  ar- 
rest on  capias  ad  sat.  is  In  the  nature  of  an 
order  recalling  the  execution  and  is  appeal- 
able. Ledford  v.  Emerson  [N.  C]  55  S.  E. 
969.  Appeal  lies  In  habeas  corpus  to  deter- 
mine custody  of  child.  Bleakley  v.  Smart 
[Kan.]  87  P.  76.  Order  discharging  petition- 
er is  not  appealable.  Ex  parte  V\'hite  [Cal. 
App.]    84  P.  242. 

81.  Error  lies  to  order  in  habeas  corpus 
to  determine  custody  of  infant.  Mahon  v. 
People,  119  111.  App.  497.  Error  does  not  lie 
in  Michigan.  In  re  Brock  [Mich.]  107  N.  V^'. 
446. 

82.  Exceptions  do  not  lie  to  an  order  for 
discharge.     Stewart  v.  Smith  [Me.]  64  A.  663. 

83.  Certiorari  lies.     Martin  v.   District  Ct. 


of  Second  Judicial  Dist.    [Colo.]    86   P.    S2;   In 
re  Brock   [Mich.]   107  N.  W.   446. 

84,   85.     Sullivan   v.    People    [111.]    79    X.    E. 
695.' 

Ex  parte  Decker  [Neb.]  108  X.  V\'.  157. 

Carwile    v.    State    [Ala.]    39    So.    1024. 

State     V.     Poindexter     [Wash.]     87     P. 


86. 
87. 
88. 
1069. 
89. 
90. 


Ferlita    v.    Jones    [Fla.]    39    So.    593. 

Order  discharging  on  bail  one  who 
had  not  obtained  certificate  of  reasonable 
doubt  reversed,  though  certificate  was  ob- 
tained after  tlae  discharge.  People  v.  Rear- 
don   [N.  T.]   78  N.  E.   860. 

91.  Ex  parte  Person   [X.  C]    52  S.  E.   1033. 

92.  See    2    C.   L.    159. 

93.  Such  application  under  Cobbey's  Supp. 
1905,  §  9650c,  must  allege  that  the  person 
is  a  dipsomaniac  or  inebriate  and  a  fit  sub- 
ject for  treatment  in  the  liospital.  Ex  parte 
Simmons    [Xeb.]    107    N.   W.    863. 

94.  There  must  be  a  trial  and  a  record 
kept  thereof  sufficient  to  sliow  tlie  jurisdic- 
tion of  the  commissioners  and  the  action  tak- 
en by  them.  Ex  parte  Simmons  [Neb.]  107 
X.    W.    863. 

95.  A  finding  that  he  is  a  "fit  subject  for 
treatment  for  the  liquor  habit  at  the  state 
hospital  for  the  insane"  is  insufficient  (Ex 
parte  Simmons  [Xeb.]  107  X.  W.  S63).  and  a 
statement  in  the  commitment  that  the  com- 
missioners find  him  to  be  an  inebriate  cannot 
be  treated  as  an  additional  finding  in  aid 
thereof  (Id.), 
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ing  to  the  detention,  care,  and  discharge  of  persons  committed  to  the  hospital.®®  In- 
mates cured  are  entitled  to  liberty^^  without  conditions.^*  A  decree  finding  one  to 
be  an  habitual  drunkard  is  conclusive  as  to  his  condition  on  tlie  date  of  rendition, 
but  not  prior  thereto.®^ 


HABITUAL,   OFFENDERS.! 


Handwetting,  Proof  of;  Haebok  Mastees,  see  latest  topical  index. 


96.  Laws  relating  to  privlleg-es  while  con- 
fined, and  the  right  to  test  the  legality  of 
the  confinement  by  the  inmates  generally, 
apply  to  inebriates.  Ex  parte  Schwarting 
[Neb.]    108  N.  W.  125. 

97.  Detention  thereafter  is  unlawful  and 
.the  ordinary  remedies  applicable  to  such 
cases  may  be  invoked  to  secure  a  release. 
Ex  parte  Schwarting  [Neb.]   108  N.  W.  125. 

88.  Section  7,  c.  82,  p.  388,  Laws  1905  (§§ 
9650a  to  9650h,  Cobbey's  Supp.  1905),  pro- 
viding for  the  paroling  of  cured  inmates 
upon  their  taking  a  pledge  to  abstain  from 
the  use  of  liquors  and  to   avoid   places  and 


persons  tending  to  Ifad  them  back  into  their 
old  habits,  etc.,  held  unconstitutional  as 
violating  the  right  to  personal  liberty.  Ex 
parte  Schwarting   [Neb.]   108  N.  W.   125. 

99.  A  decree  unjder  D.  C.  Code  §  115f  [32 
Stat,  at  L.  524,  chap.  1329],  rendered  on  Sept. 
15,  1904,  is  not  conclusive  of  one's  contrac- 
tual incapacity  on  Aug.  11th,  although  rais- 
ing an  inference  as  to  his  helpless  condition. 
Knott    V.    Giles,    27    App.    D.    C.    581. 

1.  No  cases  have  been  found  during  the 
period  covered  by  this  volume.  See  Criminal 
Law,  7  C.  L.  1015,  for  increased  punishment 
for  second  offenses. 
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